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STATE  T.  PERKINS. 
(Snpreme  Court  of  Vermont.  Washington. 

Oct  14.  1914.) 

1.  Indictuent  and  Infobmation  (8  197*)— 
Deuvbkeb— Waives  bt  Fleadinq  Oteb. 

Exception  to  the  OTerrulIng  of  demurrer  to 
the  Infonaation  is  available,  notwithstanding  de- 
fendant's pleading  over;  his  right  to  insist  on 
Ida  demarrer  not  being  thereby  waived. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Informatiom  dent  Dig.  {  636;  Dec.  Dig.  i 

2.  Licenses  (S  42*)— PBoaECtmoN— Infobma- 
tion— "Deai^eb  in  Etebobeen  Tbeeb." 

An  information  merely  charging  that  de- 
fendant became  a  dealer  in  evergreen  trees  with- 
out first  procuring  a  license  therefor,  for  which 
Acts  1910,  No.  170,  S  G,  declares  a  fine,  is  in- 
sufficient, without  allegationa  brincing  him  with- 
in P.  S.  6012.  as  amended  by  said  act  of  1910, 
defining  such  a  dealer  as  one  who  buys  or  sells 
in  any  year  more  than  20  evergreen  trees  oi 
less  than  a  certain  size,  not  grown  on  his  own 
land. 

[E^.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  {g  88-^ ;  Dec.  Dig.  |  42."] 

3.  CBiiaNAi.  Law   fj  1059»)— appeal— Re- 

TIBW— RUUNO  ON  DeUUBBEB. 

Supreme  court  rale  13  (77  Atl,  vii)  provid- 
ing that,  when  demurrant  is  the  excepting  party, 
he  will  not  without  leave,  be  heard  on  any 
cause  of  demurrer  not  ^wn  to  have  been  ape- 
cifieilly  pointed  ont  on  the  hearing  below,  ap- 

Elies  to  unconstitutionality  of  the  statute,  vlo- 
ition  of  which  is  charged  by  the  information, 
demarrer  to  which  was  cverroled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2671;   Dec  Dig.  {  1050.«] 

4.  Gbuinai.  Law   (I  1178*)— Afpbaz/— Rs- 

VIEW— EXCEPTXONa  NoT  BbIBFED. 

Rxceptions  taken  at  the  trial,  not  being 
briefed,  will  not  be  considered  by  the  Supreme 
Court. 

[Ed.  Note.— For  other  caae&  see  Criminal 
Law.  Cent  TUg.  IS  S011-S018;  Dec.  Dig.  S 
1178.*] 

&  CaiviNAL  Law  (|  1147*)— DissonNG  Vbb- 
dici^Pbotiwce  of  Motion. 

The  proper  sphere  of  a  motion  for  a  direct- 
ed verdict  is  merely  the  questioning  of  the  suf- 
ficiency of  the  evidence  to  support  the  allega- 
tions of  the  evidence,  eo  that  an  exception  to  a 
refusal  to  diieci  a  verdict  for  Insufficiency  of  the 
information  or  tinconstitatioiiality  of  the  stat- 
ute, a  matter  in  the  court's  disctetlon,  wiU 
not  lie. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  3038,  80T2,  8078 ;  Dec  Dig. 
I  1147.*] 

Exceptions  from  Washington  County 
Court;   Frank  L.  Flab,  Judge. 


P.  W.  Perkbts  was  convicted  of  Tlolatton 
of  statute,  and  brings  exceptions.  Revers- 
ed and  remanded. 

Argued  biefore  POWERS,  C.  J.,  and  HUN- 
SON,  WATSON,  HASELTON,  and  TAY- 
LOR, JJ. 

J.  Ward  Carver,  State's  Atty.,  of  Bar- 
re,  for  the  State.  Richard  A.  Hoar,  of  Barr^ 
for  respondent 

TAYLOR,  J.  The  respondent  was  Inform- 
ed against  under  P.  S.  c.  217  as  amended 
by  No.  170,  Acts  of  1910,  for  becoming  a 
dealer  in  evergreen  trees  without  first  pro- 
curing a  license  therefor.  There  was  trial 
by  Jury  at  the  March  term,  1913,  of  Wash- 
ington county  court,  and  a  verdict  of  guilty 
and  Judgment  thereon,  with  exceptions  re- 
served by  the  respondent. 

The  information  is  in  six  counts  and  charg- 
es distinct  offenses,  four  In  Waterbury,  in 
Washington  county,  and  two  in  Doxbury,  In 
said  county,  all  alleged  as  having  been  com- 
mitted in  November,  1912.  The  statute  on 
which  this  prosecution  Is  based  was  repealed 
by  No.  185,  Acts  of  1012,  approved  February 
21,  1913,  and  taking  effect  from  Its  passage ; 
but  the  repealing  act  excepted  ofCenaes  com- 
mitted prior  to  February  21,  1913,  and  "caus- 
es, proceedings  or  penalties  based  thereon." 
Before  trial  the  respondent  filed  both  a  gen- 
eral and  a  special  demurrer  to  the  Informa- 
tion. There  was  a  hearing  on  the  demur- 
rers, which  were  overruled  and  an  exception 
allowed  the  respondent  Thereupon  a  jury 
was  Impaneled  and  the  trial  proceeded. 

[1]  The  respondents  exception  to  the  ac- 
tion of  the  court  in  overruling  Ms  demur- 
rer Is  available,  notwithstanding  his  pleading 
over.  This  being  a  criminal  case,  he  has 
not  thereby  waived  his  right  to  insist  upon 
his  demurrer.  State  v.  Bosworth,  74  Yt 
315,  52  Atl.  423.  The  case  does  not  show 
how  It  happened  that  two  demurrers  were 
filed.  No  specification  of  the  grounds  of  de- 
murrers relied  upon  was  filed  with  the  gen- 
eral demurrer,  as  required  by  the  rules  of 
the  county  court  (rule  10^  S  3) ;  and  the  so- 
called  special  demurrer  presents  no  ground 
that  would  not  have  been  reached  by  general 
demurrer  with  specifications  under  the  rule. 
The  hearing  below  was  on  the  grounds  as- 
signed In  the  special  demurrer.   It  la  proba- 
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ble  that  the  so-called  8pe<d8l  demurrer  was 
Intended  as  a  speciflcatioii  of  the  grounds  of 
demurrer  required  by  the  rule  and  will  be 
80  treated, 

[2]  The  several  counts  of  the  Information 
are  Identical,  except  as  to  time  and  place. 
In  each  it  is  alleged  that  the  respondent  on 
a  day  named,  at  a  place  named,  did  become 
a  dealer  in  evergreen  trees  without  first  pro- 
curing a  license  therefor.  Six  grounds  of 
demurrer  are  assigned,  but  all  come  to  the 
same  question,  viz.,  whether  it  is  necessary 
to  set  forth  the  facts  constituting  this  of- 
fense further  than  to  charge  that  the  re- 
spondent became  a  dealer  in  evergreen  trees 
without  license.  P.  8.  9012,  as  amended, 
provided: 

"A  persoD,  firm  or  corporation  that  buys  or 
sells  in  any  year  more  than  twenty  evergreen 
trees  of  less  than  seven  inches  in  diameter  at 
the  butt  as  cut,  not  grown  upon  his  own  land, 
shall  be  deemed  a  dealer  in  evergreen  trees." 

F.  S.  6013  provided: 

"A  person,  firm  or  corporation  shall,  before 
becoming  a  dealer  in  evereroen  trees  procnre  a 
lieeDse  therefor  as  provided  In  this  chapter." 

In  other  sections  the  statute  provided  how 
the  license  shall  be  secured  and  the  fees 
therefor.  Section  5  of  No.  170,  Acts  of  1»10, 
provided: 

"A  person,  firm  or  corporation  that  becomes 
A  dealer  in  evergreen  trees  without  procuring  a 
license  therefor  as  provided  in  this  act  *  *  * 
shall  be  fined  not  more  than  three  hundred 
dollars,  and  each  transaction  of  purchase  or 
sale  shall  constitute  a  distinct  offense." 

Thus  It  Is  seen  that  one  section  of  the  stat- 
ute provided  who  should  be  deemed  a  dealer 
In  evergreen  trees,  and  another  section  pe- 
nalized the  becoming  such  dealer  without  li- 
cense. The  state  contends  that,  the  offense 
being  statutory,  it  Is  sufficient  to  charge  the 
offense  in  the  language  of  the  section  of  the 
statute  providing  the  penalty.  While  it  Is 
true  that  an  indictment  or  information  for  a 
statutory  offense  is  sufficient  If  It  follows 
the  language  thereof,  when  every  fact  neces- 
sary to  constitute  the  offense  Is  charged  or 
necessarily  implied  by  following  such  lan- 
guage (State  V.  Bannister,  79  Vt  524,  65 
Atl.  586),  the  converse  is  equally  true  that 
It  Is  not  sufficient  to  pursue  even  the  very 
word,s  of  the  statute  unless  by  so  doing  you 
fully,  directly,  and  expressly  allege  the  fact 
or  facts  in  the  doing  or  not  doing  whereof 
the  offense  consists.  State  v.  Higgins,  53  Vt 
191 ;   State  v.  Flske,  66  Vt  434,  29  Atl.  633. 

This  information  omits  to  allese  the  facts 
necessary  to  bring  the  respondent  within  the 
scope  of  the  definition  of  a  dealer  In  ever- 
green trees.  He  is  left  to  refer  to  the  stat- 
ute to  ascertain  what  constitutes  such  a 
dealer;  and,  even  If  he  were  to  refer  to  the 
statute  for  the  definition,  there  is  still  noth- 
ing in  the  information  to  apprise  him  of 
the  transaction  complained  of — neither  with 
whom  nor  whether  a  purchase  or  sale.  This 
clearly  does  not  "apprise  him  of  the  cause 
and  nature  of  his  accusation"  In  a  way  that 


be  has  a  right  under  the  Constitution  to  de- 
mand. The  information  wholly  falls  to 
satisfy  the  requirements  of  the  law,  In  that 
none  of  the  facts  necessary  to  constitute  the 
offense,  except  want  of  license,  are  charged, 
and  the  respondent's  demnrr^  staonld  have 
been  sustained. 

[3]  Respondent's  counsel  discuss  In  their 
brief  on  this  exception  the  constitutionality 
of  the  statute;  but  the  question  is  not  be- 
fore us.  It  was  not  urged  as  a  ground  of 
demurrer  b^ow,  and  he  was  not  granted 
leave  to  raise  the  question  here.  Supreme 
court  rule  13  (77  Atl.  vll)  provides  that  when^ 
the  demurrant  Is  the  excepting  party  he  will 
not,  without  leave,  be  heard  upon  any  cause 
of  demurrer  not  shown  by  the  bill  of  excep- 
tions to  have  been  spedally  pointed  out  on 
the  hearing  below.  In  this  case  leave  was 
not  asked.  The  rules  of  this  and  the  county 
court  relating  to  hearings  on  demurrer  are 
designed,  among  other  things,  to  confine  the 
Inquiry  here  to  a  review  of  the  question  de- 
cided in  the  court  below. 

[4,  6]  Other  exceptions  were  taken  at  the 
trial,  but  they  need  not  be  discussed.  Some 
of  th^e  are  not  briefed,  and  so  are  not  for 
consideration;  others  are  too  plainly  with- 
out merit  to  require  notice;  and  still  others 
are  not  likely  to  arise  on  a  new  trial.  The 
exception  to  the  refusal  of  the  court  to  di- 
rect 8  verdict  for  the  respondent  "because 
the  law  Is  wholly  unconstitutional"  should 
be  noticed.  Such  an  exception  Is  not  avail- 
able to  raise  the  question.  A  motion  for  a 
directed  verdict  Is  in  the  nature  of  a  de- 
murrer to  the  evidence  (Bass  v.  Rnblee,  76 
Vt  395,  57  Atl.  965),  and  brings  before  the 
court  the  question  of  the  sufliclency  of  the 
evidence  to  support  the  allegations  of  the  in- 
formation. An  exception  to  the  refusal  of 
the  court  to  direct  a  verdict  is  not  the  ap- 
propriate course  to  raise,  on  review,  the  suf- 
ficiency of  the  information  or  the  validity 
of  the  law  on  which  it  Is  based.    State  v. 

Rosenberg,  88  Vt.   ,  92  Atl.  145;  State  v. 

Louanis,  79  Vt  463,  65  Atl.  532,  9  Ann.  Gas. 
194;   Brattleboro  v,  Walt  46  Vt  689. 

The  trial  court  may,  as  a  matter  of  dis- 
cretion, where  the  declaration  or  Informa- 
tion is  fatally  defective,  so  that  a  motion 
in  arrest  of  Judgment  would  have  to  be  sus- 
tained, end  the  case  by  directing  a  verdict 
for  the  defendant  or  respondent  Wright 
V.  Bourdon,  50  Vt  494;  Batcbelder  v.  Kin- 
ney, 44  Vt  150;  Amidon  v.  Aiken,  28  Vt 
440 ;  Dyer  v.  Tilton,  23  Vt.  313.  But  It  be- 
ing In  the  discretion  of  the  court  In  such 
case  whether  to  allow  a  verdict  to  be  taken, 
leaving  the  question  to  be  raised  on  a  mo- 
tion In  arrest  or  to  direct  a  verdict  on  that 
ground  to  save  further  expense,  an  exception 
to  the  court's  refusal  to  sustain  the  motion 
does  not  lie.  Baxter  v.  Winooskl  Turnpike 
Co.,  22  Vt  114,  62  Am.  Dec.  84. 

Judgment  and  sentence  reversed,  and  cause 
remanded. 
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P.  BALLANTINE  ft  SONS  t.  FBNN  at  sL 

(Snprone  Court  of  Vermont  Bntland.  Oct  14, 
1914.) 

1.  IirroxiOATiNO  IxKtuosa  (§  827*)— Salm— 
CoNSTBucnoN — Place  of  Contract. 

Where  iDtozlcatiBg  liqdors  were  sect  to  a 
resident  of  the  state  by  a  dealer  outside  of  the 
state,  on  receipt  of  orders  sent  from  within  the 
state  in  accordance  with  a  previous  arrange- 
ment made  outside  of  the  state,  the  piace  of  the 
contract  was  outside  of  the  state,  although  by 
its  terms  a  mortgage  on  property  in  the  state 
was  taken  to  secure  the  indebtedness  for  tbe 
goods  so  purchased. 

[Ed,  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {ff  467-472;  Dec.  Dig.  | 
327.*] 

2.  Sales  (S  66*)— ConsTBtTonon— Place  ot 

CORTBACT. 

Where  a  mortgage  was  given  partly  to  se 
cure  a  loan,  And  partly  to  secure  tbe  perform- 
ance of  a  contract  for  the  purchase  of  goods,  ex- 
ecuted without  the  state,  the  fact  that  the  loan 
was  made  within  the  state  does  not  affect  the 
place  of  making  tbe  oontniet  for  the  purchase  of 
tbe  goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  154;  Dea  Dig.  {  56.*] 

3.  Husband  and  Wira  ({  9*)— Biohtb  of 
HuBBAHD— Heal  Pbopebty  of  Wife. 

A  husband  has  a  freehold  estate  In  the  real 
property  of  bis  wife  wbldi  is  not  held  to  her  sole 
and  separate  use. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  fS  28,  30-37;  Dec.  Dig.  S  8.*] 

4.  Bankbuptct  a  364*>— Claims— Secubity 

AGAIK8T  PbOPEBTT  OF  THIBD  PeESON. 

Where  a  creditor,  whose  claim  against  a 
bankrupt  was  secured  by  a  chattel  mortgage  and 
by  a  mortgage  upon  the  property  of  the  wife  ot 
the  bankrupt  made  full  disclosure  as  to  his  se- 
curity in  tbe  bankruptcy  proceedings,  and  tbe 
bftnlintpt  la  effect  denied  any  interest  in  the 
mortgaged  property,  the  proving  of  the  claim 
■gainst  the  bankrupt  and  tbe  receipt  of  a  divi- 
dend thereon  did  not  constitate  a  waiver  of  the 
mortgage;  since  security  on  property  not  be- 
longing to  tbe  bankrupt  does  not  make  tbe  cred- 
itor a  secured  creditor  within  tbe  meaning  of  the 
b«nkmptey  laws. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  485.  504 ;  Dec.  Dig.  §  364.'] 

5.  Pmncipal  ahd  Subett  (S  U3*)— Liabil- 
ity OF  Subety- Ratification  of  Peincipal 

CONTBACT. 

Where  a  seller  of  goods  bed  an  agreement 
with  the  buyer  that  the  discounts  to  which  the 
buyer  was  entitled  diould  be  applied  upon  a  loan 
made  by  the  seller,  which  was  secured  by  note 
mnd  mortgage  executed  by  a  surety,  tbe  surety 
is  entitled  to  have  the  discounts  so  applied,  not- 
withstanding a  subsequent  agreement  between 
tbe  buyer  and  seller,  of  which  the  surety  had  no 
knowledge,  that  they  sboald  be  applied  to  other 
items. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {{  235-239;  Dec.  Dig.  g 
113.*I 

6.  Peincipal  and  Sueety  (8  113*)— Payment 
BY  Principal— Ratification  of  Payment. 

Where  tbe  same  individuals  composed  sepa- 
rate corporations,  each  of  which  sold  liquors  to 
the  buyer^the  account  of  one  being  secured  by 
a  mortgage  on  the  property  of  the  buyer's  wife, 
the  mining  of  checks  by  the  buyer,  payable  to 
the  secured  corporation,  was  a  direction  by  him 
to  apply  the  payment  to  the  account  of  that  cor- 
poration, and  the  surety  is  entitled  to  credit  on 
the  mortgage  for  the  amount  of  such  payments 


which  were  applied  to  the  account  of  the  other 
corporation. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Sn^e^,  Cent  Dig.  H  285-289;   Dec  D^.  I 


78*)— Appuoatior— Findings 


113. 

7.  Payment 

OF  Fact. 

A  finding  that  the  applications  were  made 
by  the  secured  corporation  in  accordance  with 
the  original  agreement  of  the  parties  and  the 
state  of  tbe  accounts  was  not  a  finding  that  it 
was  made  in  accordance  with  the  original  agree- 
ment. 

[Ed.  Note.— For  other  cases,  see  Faymmt 
Cent  Dig.  8  280;  Dec  Dig.  8  78.  •! 
&  Payment  (|  88*)— Appuoatxoiv— Ratzfi- 

CAIION. 

The  failure  of  the  buyer  to  object  to  the  ap- 
plication of  Bucb  payment  to  the  other  accounts 
was  not  a  ratification  of  such  application,  since 
be  bad  already  legally  directed  tbe  proper  ap- 
plication, and  could  not  be  compelled  to  repeat 
his  directions. 

[Ed,  Note.— For  other  cases,  see  Payment 
Cent  Dig.  88  99-103,  128 ;  Dec.  Dig.  |  ^*] 

9.  Peincipal  and  Subety  (8  113*)— Payhsht 

BY  Peincipal— Application. 

When  the  payments  were  received  by  the  se- 
cured'corporation,  they  were  in  law  applied  at 
once  to  the  eztinguiBhment  pro  tanto  of  tbe 
secured  debt,  and  no  ratification  by  the  principal 
of  tbe  application  to  any  other  purpose  would 
affect  the  surety's  rights. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surest  iS  285-239;   Dec  Dig.  8 

Appeal  In  Gbancei?,  Rutland  County; 
Frank  L.  Fish,  Chancellor. 

Suit  by  P.  Ballantlne  &  Sons  against  Etta 
M.  Fenn  and  another  to  foreclose  a  mort- 
gage. Decree  for  tbe  orator,  and  defend- 
ants appeal.  Decree  afflrmed,  and  cause  re- 
maiidcd,  with  directions  to  alter  tbe  decree. 

Argued  before  POWEKS,  C.  J.,  and  MUN- 
SON,  WATSON,  BCASBLTON,  and  TAY- 
LOR, JJ. 

Charles  L.  Howe  and  Walter  S.  Fenton, 
both  of  Rutland,  for  appellants.  lAwrence, 
Lawrence. &  Stafford  and  T.  W.  Molmey,  all 
of  Rutlaudi  for  appellee. 

WATSON,  J.  [1]  Tbe  record  shows  that 
the  orders  for  intoxicating  liquors  were  sent 
by  the  purchaser,  Frederick  Fenn,  by  mail 
or  by  telegraph  from  Rutland,  Oils  state,  to 
New  Tork  City,  and  that  the  goods  so  or- 
dered were  shipped  to  him  on  such  orders, 
he  paying  the  freight,  all  in  accordauce  with 
a  previous  arrangement  entered  into  between 
him  and  the  petitioner  in  the  city  of  New 
York.  Clearly  tbe  place  of  the  contract  was 
in  >'evv  York.  Tuttle  &  Reed  v.  Holland,  43 
Vt  542;  Backman  v.  Mussey,  31  Vt  547; 
Bacon  v.  Hunt  &  Co.,  72  Vt  98,  47  Atl.  394. 
This  case  Is  distinguishable  from  that  of 
Beverwick  Brewing  Co.  v.  Oliver,  69  Vt  323, 
37  Atl.  1110.  There  the  goods  were  ordered 
by  the  purchaser  at  Burlington,  this  state,  of 
the  seller  in  Albany,  N.  Y.,  by  letter  or 
telegraph,  pursuant  to  a  previous  arruiige- 
ment  made  in  this  state,  and  it  was  held 
that  the  contract  was  partly  made  here,  and 
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tberefore  thst  It  was  unenforceable.  Nor 
doea  the  fact  that  security,  by  way  of  a 
mortgage  or  mortgages,  was  taken  In  this 
state,  in  terms  broad  enough  to  cover  pay- 
ments of  indebtedness  for  goods  purchased 
and  any  other  indebtedness  of  the  purchaser 
to  the  petitioner,  operate  to  make  the  con- 
tract of  sale  of  liquors,  ordered  and  8hl[q>ed 
as  aforesaid,  a  contract  wholly  or  in  part 
made  In  Vermont.  De  Wolf  t.  JtAmson, 
10  Wheat.  367,  6  L.  Ed.  843. 

[2]  Whether  any  part  of  the  contract  for 
the  loan  was  In  law  made  in  this  state  we 
need  not  inquire;  for  the  entire  considera- 
tion of  the  note  was  money  loaned,  and  the 
part  of  the  transaction  pertaining  thereto 
is  severable  from  that  particularly  relating 
to  indebtedness  for  goods  sold.  Gousequent- 
ly,  though  it  be  considered  that  the  delivery 
of  the  check  and  the  execution  and  delivery 
of  the  note  and  mortgage  in  Butland  fix  the 
place  of  the  part  of  the  contract  particularly 
relating  to  the  loan  as  in  this  state,  It  does 
not  affect  the  place  of  the  part  of  thp  con- 
tract pertaining  to  the  sale  of  goods.  Shaw 
V.  Carpenter,  54  Vt  155,  41  Am.  Hep.  837; 
Osgood  V.  Central  Vermont  Ry.  Co.,  77  Vt 
334,  60  AU.  137,  70  I*  R.  A.  930. 

[3]  At  the  time  this  mortgage  was  given, 
the  real  estate  covered  by  it  was  the  prop- 
erty of  Etta  M.  Fenu,  the  wife  of  Frederick 
Fenn,  but  It  was  not  held  to  her  sole  and 
separate  use,  and  Frederick  held  a  freehold 
estate  therein.  Laird,  Assignee,  v.  Perry,  74 
Vt.  454,  52  AU.  1040,  69  L.  R.  A.  340. 

[4]  Before  the  commencement  of  this  suit, 
Frederick  was  adjudged  a  bankrupt  by  the 
United  States  District  Court  for  the  District 
of  Vermont  and  In  the  course  of  the  proceed- 
ings the  petitioner  made  proof  of  Its  claim, 
therein  setting  forth  the  fact  that  the  claim 
was  secured  by  a  chattel  mortgage  on  prop- 
erty owned  by  the  bankrupt,  and  also  by  the 
mortgage  here  sought  to  be  foreclosed,  stat- 
ing the  date  of  the  latter,  the  book  and  page 
of  the  records  of  the  city  of  Rutland  where 
recorded,  the  street  on  which  the  property 
mortgaged  Is  situated  In  said  city,  together 
with  the  name  of  the  block  as  known  and 
called ;  that  the  property  at  the  time  of  exe- 
cution of  the  mortgage  (on  information  and 
belief)  "stood  In  the  name  of  said  Etta  M. 
Fenn,  and  still  stands  In  her  name" ;  that 
the  mortgage  was  made  by  said  Etta  M.  and 
Frederick  in  favor  of  the  petitioner,  and 
was  intended  as  collateral  security  for  the 
payment  of  the  said  note  for  ¥4,000  and  to 
secure  all  moneys  then  due  or  thereafter  to 
become  due  to  the  petitioner  from  said  Fred- 
erick on  open  account  or  otherwise.  The 
amount  of  the  petitioner's  claim  was  liti- 
gated in  the  bankruptcy  proceedings,  Judg- 
ment being  Anally  rendered  therein  against 
the  bankrupt  for  the  sum  of  $6,356.92  after 
deducting  the  sum  realized  from  the  sale 
of  his  property  covered  by  the  chattel  mort- 
gage before  mentioned.  On  the  17th  day  of 
January,  1908,  the  ooort  of  bankruptcy  made 


its  order  discharging  Frederick  from  all 
debts  and  claims  provable  against  his  estate. 
Including  the  claim  of  the  petitioner  on 
which  the  latter  received  the  sum  of  $444.95, 
the  same  being  paid  on  August  1,  1910.- 

In  the  schedules  filed  by  Frederick  In  his 
bankruptcy  proceedings  to  the  question  as 
to  debts  owing,  secured  and  unsecured,  he 
answered  that  the  petitioner  was  a  creditor 
holding  securities,  and  described  the  securi* 
ties  as  a  **real  estate  mortgage  on  property 
of  Etta  M.  Fram,"  also  naming  the  chattel 
mortgage  In  answer  to  the  question  as  to 
"Locatiim  and  description  of  all  real  estate 
owned  by  the  debtor  or  held  by  him,"  he 
named  an  undivided  interest  in  mineral 
right  situate  in  Bridgewater,  this  state,  but 
named  no  other  real  estate  owned  by  bim 
or  in  which  he  bad  an  interest ;  and  under 
anotlier  wAednle,  In  answer  to  tbe  inquiry, 
*'What  eeosral  interest?  Interest  In  land," 
be  answered,  "Nooe."  Thus  It  Is  wax  that 
In  those  proceedings  the  petitlonw  before  us, 
In  proving  bis  cl^m,  made  fall  disclosnre  as 
to  his  security  and  as  to  the  record  title  of 
tbe  real  estate  covered  by  Its  mortgage  in- 
cluding the  place  <A  record ;  while  tbe  bank- 
rupt gave  tlie  real  estate  covered  by  this 
mortgage  as  the  "property  of  Etta  H.  Fenn," 
and  In  effect  denied  having  any  interest 
hlmsdf  therdn.  The  petttlonei's  standing 
in  the  court  of  bankruptcy  was;  then, 
throuj^  no  firalt  of  Its  own,  that  of  a  cred- 
itor having  securities  tor  the  payment  of 
its  claim  as  follows:  A  chattel  mortgage  on 
prc^>erty  owned  by  the  bankrupt  (which 
property  was  disposed  of  and  tbe  sum  re- 
ceived therefor  aiiplled  in  fixing  the  amount 
of  the  daim)  and  a  mortgage  on  real  estate 
owned  by  Etta  M.  Fenn,  a  person  otlier  than 
the  bankrupt.  In  whl<di  real  estate  tiie  bank- 
rupt had  no  interest  Under  these  drcnm- 
stances,  the  petitioner's  proving  Its  whole 
claim  against  the  bankrupt  estate  and  re- 
ceiving the  divided  thereon  did  not  consti- 
tute a  waiver  of  the  last-named  mortgage, 
nor  prevent  resorting  thereto  for  the  unpaid 
portion  of  the  mortgage  debt  The  law 
seems  well  settied  that  a  creditor  holding 
security  for  the  payment  of  his  daim,  by 
way  of  property  belonging  to  a  person  other 
than  the  bankrupt  is  not  deemed  a  "secured 
creditor"  wlttiin  the  meaning  of  tiie  bank- 
ruptcy law,  and  be  may  prove  his  entire 
claim  against  the  bankrupt  estate  and  re- 
ceive dividends  thereon,  and  later  oiforce 
his  daim  upon  the  security  for  the  balance. 
Collier  on  Bankruptcy  (3d  Ed.)  314;  In  re 
Headley  (D.  O.)  97  Fed.  765,  3  Am.  Bankr. 
Rep.  272;  In  re  Coe,  1  Am.  Bankr.  Bep. 
275;  In  re  Bailey  (D.  C.)  176  Fed.  990;  In 
re  Shirt  Co.  (D.  C.)  200  Fed.  80. 

[6]  By  the  terms  of  the  contract  and  ar- 
rangement Frederick  was  entitled  to  a  dis- 
count of  a  certain  per  cent  on  the  goods 
fnmldied  him  by  Ballantine  &  Co.,  and  cer- 
tain other  discounts  on  the  goods  furnished 
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Mm  by  tbe  petiUoser,  and  It  was  the  under- 
standing' and  agreement  between  tbe  parties 
that  Fenn  should  pay  the  bills  for  goods  In 
full  and  leave  tbe  disoounta  to  be  applied 
In  redaction  of  the  "loan  account"  After  a 
part  of  the  discounts  bad  been  so  applied, 
the  agreement  was  modified  and  chan^d, 
without  the  knowledge  or  consent  of  Etta 
H..  so  thafi  some  of  tbe  dlscomkts  were  cred- 
ited by  tbe  petitioner  on  the  "bottled  ale  ac- 
count" and  on  the  "drangbt  ale  account" 
and  by  Ballantine  A  Co.,  to  tbe  amount  of 
$615.88,  on  their  beer  account  As  to  the  ai>- 
plications  made  on  the  "bottled  ale  account" 
and  on  the  "draught  ale  account"  E^ta  M. 
made  no  complaint,  because  tbe  amounts  due 
the  petitioner  thereon,  if  any,  were  secured 
by  the  mortgage  on  her  property;  but  she 
did  object  to  the  application  of  the  sum 
named  on  Ballantine  ft  Co.'b  beer  account 
Hpimitig  that  by  the  terms  of  tbe  original 
contract  the  same  should  have  been  applied 
on  the  petitioner's  "loan  account".  It  is 
found  that  in  making  and  giving  the  note 
and  mortgage  to  the  petitions,  Etta  M.  was 
merely  a  surety  ft>r  her  bns^nd ;  and  from 
tbe  nature  of  the  transaction  and  the  terms 
of  the  arrangement  made,  this  must  bare 
been  known  to  tbe  petitioner.  Her  under- 
taking as  surety  was  to  the  i)etltioner,  not  to 
Ballantine  &  Co.,  and  the  "beer  account" 
of  the  latter  was  not  within  it  We  think 
the  surety  is  entitied  in  equity  to  have  the 
said  sum  of  I61S.8S  of  tbe  discounts  <wbl(di 
was  applied  on  Ballantine  &  Co.*s  beer  ac- 
eonnt)  on  the  petitioner's  "loan  ac- 

count" according  to  the  original  agre^^t 
with  interest  on  said  sum  from  October  31, 
1907.  Fterrlsburg  v.  Blrkett  60  Vt  330,  14 
Atl.  88;  Hansen  v.  Rounsavell,  74  111.  238. 

[6]  Daring  all  the  years  tbis  business  was 
goliig  on,  EYederlck  sent  remittances,  most- 
ly by  chedis,  from  month  to  month  to  the 
petitioner  end  to  Ballantine  A  Co.  Some- 
ttmee  the  checto  were  payable  to  P.  Ballan- 
tine &  Sons,  HHuetlmes  to  Ballantine  &  Go., 
and  ac»netliiM8  to  both  oonomis  tf^tber. 
All  these  diedEB  were  recdved  by  the  peti- 
tloim  and  were  applied  by  It  to  the  credit 
of  Frederidc  on  its  varloas  accounts  against 
him,  and  on  the  beer  acconftt  of  Ballantine  ft 
Ca,  "in  aocOTdance  with  tiie  original  under- 
standing and  agreemoit  ci  said  parties*  and 
tiie  state  ot  said  accounts,"  bo  that  sfHne- 
tlmes  a  dietdc  inyable  to  the  order  of  Bal- 
lantine ft  Go.  was  apidled  on  one  of  the  peti- 
tioner's acGDunts,  and  sometlmeB  a  check 
payable  to  tbe  order  of  Uie  petitioner  was 
Bpidled  cm  tiie  beer  accoont  d  Ballantine  ft 
Co.,  and  sometimes  checks  payable  to  one  or 
the  other  of  said  concerns  were  **q>lit''  and 
part  antUed  on  one  account  and  part  on  an- 
other; -  and  statem^ts  showing  tiiese  va- 
rioos  appHcaticms  were  sent  to  Frederick 
m(mthly.  Annual  statements  were  also  sent 
to  him,  and  notattons  were  made  by  the  pe- 
titioner's bookke^mr  on  the  serwal  chec^ 


showing  how  they  were  applied.  These 
Checks  wen  received  back  from  the  bank  on 
which  they  wm«  drawn.  Frederldi:  made  no 
objection  to  tbe  various  appiicatkms  made 
until  after  the  commencement  of  this  suit 

Of  the  paym^ts  so  made,  checks  were 
payable  to  Ballantine  ft  Co.  to  the  aggregate 
amount  of  S7.207.20.  There  were  aK>lled  on 
the  account  of  that  company  payments  ag- 
gregating the  sum  of  $8,863.50.  It  is  claim- 
ed by  Etta  M.  that  so  much  of  the  last- 
named  sum  as  is  in  excess  of  the  checks  pay- 
able to  that  company,  namely,  $1,656.30, 
should  have  been  api^ed  on  the  petitioner's 
accounts,  and  that  she  is  entitied  to  have  it 
applied  now  In  reduction  of  the  sum  due 
thereon  In  equity.  Regarding  the  applica- 
tions of  payments,  the  rule  is  stated  In 
Boakes  t.  Bailey  &  Newcomb,  56  Vt  542,  aa 
ft^lowe: 

"A  debtor  paying  money  to  bis  creditor  has 
the  primary  and  paramount  right  to  direct  tiie 
application  of  his  money  to  such  items  or  de- 
mands as  he  chooses.  This  direction  may  be  giv- 
en  in  express  terms,  or  it  may  appear  by  impli- 
cation from  the  circumstances  of  the  transactioD. 
If  the  debtor  pays  with  one  Intoit  and  the  credi- 
tor receives  with  another,  the  intent  of  the  debt- 
or shall  covem.  If  no  application  is  directed 
by  the  debtor,  the  creditor  may  make  it" 

And  In  Fierce.  Clark  ft  Oo.  t.  Knight,  31 
Vt  701,  it  la  said: 

"All  authorities  agree  that  the  party  making 
the  payment  has  the  right  in  the  Srst  iostence  to 
direct  its  application  to  either  of  several  debts, 
or  to  any  particular  part  of  a  debt  where  such 
application  is  capable  of  being  made,  and  tliat 
the  party  receiving  the  payment  is  bound  to  ap- 
ply It  as  directed." 

In  tbe  matters  under  consideration,  the 
debtor  unmistakably  showed  his  Intentions 
as  to  the  apt^lcaticm  in  the  jnanner  of  mak- 
ing his  diecks  payable,  as  well  as  1^  the 
creditor  to  whom  he  sent  them.  The  peti- 
tioner, a  corporation,  was  d<dng  business 
with  Frederick  Fenn,  as  such.  Ballantine  ft 
Go.  "was  another  concern  a^atei  tnr  the 
same  indlvldnala,"  but  whether  it  waa  a 
corporation  or  a  partnership  does  not  ap* 
pear.  Let  it  be  either,  it  was  a  dlfCermt 
creditor  firam  the  petitfon^  and,  aa  before 
observed,  not  a  party  to,  nor  protected  by, 
the  contract  <^  snre^shi^  In  tiie  way  the 
business  between  the  debtw  and  the  two  coa* 
oems  was  done,  the  acts  of  tiie  debtor  in 
making  a  4±edE  payable  to  one  of  the  con- 
cerns and  sending  It  to  the  concern  named  as 
payee  were  tantamount  to  directliv  the  ap- 
plication to  be  made  cm  tiie  accoont  of  that 
credltw ;  and  when  a  tdieek  wa^  drawn  by 
tile  debtor,  payable  to  both  concerns  and 
sent  to  eitiw,  he  in  ^ect  directed  that  in 
the  aivlication  the  sum  be  divided  betweoi 
th^. 

[7]  We  need  not  consider  what  tiie  effect 
would  be  If  it  were  found  that  tbe  applica- 
tions made  by  the  petitioner  were  in  fact  as 
originally  agreed  by  the  parties,  for  this  fact 
is  not  found.  The  finding  that  the  applica- 
tions were  made  by  tbe  petitioner  "In  accord- 
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anoe  with  the  orlfiDal  nnderstandlng  and 
agreement  of  said  parties  and  the  state  of 
said  accounts"  Includes  an  element  not  with- 
in the  understanding  and  agreement,  namely, 
"the  state  of  said  acconnts."  If  the  petition- 
er would  Justify  the  applications  made,  on 
the  ground  of  an  original  understanding  and 
agreement  of  the  parties,  it  must  show  them 
made  in  accordance  therewith,  independent 
of  any  additional,  and  perhaps  controlling, 
element  of  consideration. 

[B]  It  Is  found  In  effect,  however,  that  by 
way  of  the  monthly  and  annual  statements 
from  the  petitioner  to  the  debtor,  and  by  the 
notations  on  the  checks  returned  to  him,  aft- 
er payment,  by  the  bank  on  which  they  were 
drawn,  the  debtor  subsequently  had  notice  of 
the  various  applications  made  by  the  peti- 
tioner, and  that  he  made  no  objection  thereto 
until  after  the  commencement  of  this  suit. 
Tet  such  silence  on  his  part  is  not  sufficient 
to  show  a  ratlflcatlon  by  him  of  the  appllca- 
tious  made  on  the  account  of  Ballantlne  & 
Co.,  another  creditor,  to  say  nothing  of  the 
rights  of  the  surety.  In  Eylar  v.  Read,  60 
Tex.  387,  it  was  held  that  If  the  debtor,  at 
the  time  of  paying  money  to  his  creditor,  di- 
rected It  to  be  appropriated  to  the  payment 
of  a  certain  debt,  secured  by  lien  on  the 
debtor's  homestead,  the  fact  that  he  was  aft- 
erwards given  a  receipt  by  the  creditor,  de- 
claring the  money  was  received  on  "general 
account,"  did  not  make  It  Incumbent  upon  the 
debtor  to  take  steps  to  have  the  receipt 
changed,  or  in  default  of  such  action  be  pre- 
cluded from  Insisting  that  the  money  be  ap- 
propriated as  directed;  that  his  silence  aft- 
er he  had  once  spokeD  and  directed,  as  the 
taw  authorized  him  to  do,  that  the  money  be 
appropriated  in  a  certain  way  could  not  con- 
fer upon  the  creditor  any  right  to  divert  It; 
that  nothing  less  than  the  consent  of  the 
debtor  can  confer  such  right  after  he  baa 
once  directed  to  what  the  application  be 
made.  To  the  same  effect  is  Massengale  v. 
Pounds,  108  Ga.  762,  33  S.  E.  72.  The  hold- 
ing in  the  case  of  Sawyer  v.  Howard,  86  Vt 
63,  83  AU.  535,  Is  not  to  the  contrary.  There 
the  debtor  was  given,  not  tmly  immediate  no- 
tice of  the  appUoatlon,  to  which  he  made  no 
protest  or  complaint,  but  he  received  as  paid 
the  note  on  whltih  the  money  was  in  part  ap- 
plied, with  die  note  collateral  thereto,  and 
with  full  knowledge  retained  these  notes  a 
year  without  complaint,  and  did  not  even  of- 
fer to  return  them  at  the  trial. 

[•]  Moreover,  the  entire  indebtedness  of 
Frederick  to  the  petitioner  was  represented 
by  the  ¥4,000  note,  the  "bottled  ale  account," 
and  the  "draught  ale  account,"  all  secured 
by  the  mortgage  In  question;  and,  when  he 
made  payments  to  the  petlttoner  by  Checks 
payable  to  it  and  sent  to  it,  as  stated  above, 
the  payments  bo  made  were  allied  by  law 
at  once  in  exttognlsbment  of  that  indebted- 
ness pro  tanto,  without  regard  to  formal  in- 


dorsement on  the  note,  or  entry  of  credit  on 
account.  Lyon  v.  Witters,  65  Vt.  396,  26  Atl. 
688;  Farrlngton  v.  Jennlson,  67  Vt.  569,  32 
Atl.  641 ;  Rowell  v.  Lewis,  72  Vt  163,  47  Atl. 
783.  And  no  application  of  those  payments 
by  the  petitioner  on  the  account  of  Ballan- 
tlne-4  Co.,  though  subsequently  ratified  by 
Frederick,  could  be  effective  against  the 
surety  without  her  consmt  Hurd  v.  Spencer, 
_40  Vt  581;  Ellis  v.  AUen,  48  Vt  545.  It 
follows  that  the  said  sum  of  $1,656.30,  with 
interest  thereon  from  October  17,  1907  (the 
time  found  by  the  master),  should  be  ai^lled 
in  reduction  of  the  sum  due  In  eqalty  upon 
the  mortgage  in  suit 

Decree  affirmed,  and  cause  remanded,  with 
directions  that  the  decree  be  altered  so  as 
to  conform  to  the  views  expressed  in  this 
opinion,  with  costs  to  the  defendants  in  this 
court  Let  a  new  time  of  redemption  be 
fixed. 


TOWN  OF  GRAND  ISLE  v.  McGOWAN  et  al. 
(Supreme  Court  of  Vermont   Grand  lale.  Oct. 
^  14,  1014.) 

1.  Sales  (J  456*)— Conditionai.  Salb— Fobm 
—Lease. 

Where  a  piano  was  purchased  on  a  contract 
in  the  form  of  a  lease  by  which  the  buyer  was 
to  receive  a  bill  of  sale  of  the  piano  on  payment 
of  the  sum  fixed  as  rent  with  iDtereBt,  the  in- 
strument was  a  conditional  sale. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  is  1327-1331;  Dec.  Dig.  S  456.-] 

2.  Bailment  (g  22*) — Riqht  to  Possession — 
Tebmikation.. 

Where  a  local  grange  came  into  posseaaion 
of  a  school  piano  under  an  arrangement  with  its 
caretaker  that  it  might  be  used  by  the  grange 
until  wanted  by  the  school,  the  right  of  the 
grange  to  retain  it  longer  was  terminated  on 
demand  made  for  Its  return  after  reopening  the 
school. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  §§  103-106;  Dec.  Dig.  {  22.*] 

8.  subbooation  (|  26*)— conditional  sale 
— teanspeb  of  inteeest— subbooatioh  to 
Rights  of  Selo:b. 

A  school  teacher,  having  purchased  a  piano 
for  the  scbool  under  a  conditional  contract  of 
sale,  terminated  her  employment  as  teacher 
without  completing  the  paymeots,  after  which 
P.,  with  the  teacher's  consent,  paid  the  l>alance 
due  on  the  contract  in  order  to  save  it  for  the 
benefit  of  the  school,  which  was  to  be  reopened. 
There  was  no  agreement,  however,  for  anasBign- 
ment  of  the  seller's  claim  on  the  piano.  Held, 
that  the  transaction  did  not  amount  to  a  trans- 
fer of  the  seller's  rights  in  the  piano  to  P.,  nor 
was  he  subrogated  to  such  rights;  since  at  the 
time  of  payment  he  was  under  no  obligation  to 
pay,  and  had  no  interest  to  protect  thereby. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  I  67;  Dec  Dig.  %  28.*I 

4.  Sales  (8  475*)  —  Conditional  Sales  — 
Tbansfeb  of  Intebest— Effect. 

A  school  teacher,  liaving  purchased  a  piano 
under  a  conditional  sale  contract  for  the  benefit 
of  the  school,  left  the  school  tiefore  the  piano 
was  paid  for,  and  turned  over  all  papers  in  tbe 
transaction  to  the  clerk  of  the  school  board. 
The  town  paid  nothing,  and,  the  sellers  becom- 
ing insistent,  the  clerk  tomed  over  the  matter 
to  G.,  who  offered  to  raise  money  to  save  the 
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piaao  for  the  BCfaool.  PaymentB  wore  made 
thereon  ontil  it  vaa  necessary  to  pay  the  bal- 
ance, when  P.  saw  the  fonner  bcoooI  teacher 
and  asked  her  If  she  was  wlltiog  he  should  make 
the  paynients  and  save  the  piano  for  the  school ; 
and,  receivii^;  an  affirmative  lepljt  P.  paid  the 
balance  of  the  price.  Held,  that  andi  nets  did 
not  indicate  an  assignment  of  tbe  school  teach- 
er's rlgbts  in  the  piano,  nor  did  they  raise  an 
estoppel;  since  there  was  no  showing  that  P. 
advanced  his  money  or  relied  on  any  anderstand- 
ing  that  he  should  be  reimbursed  and  should  be 
entitled  to  hold  the  piano  as  security. 

[Ed.  Note.— For  otiier  cases,  see  Sales,  Gent 
Dig,  H  1403-1406;  Dee.  Dig.  |  476.*] 

5.  Replevin  (|  11*)— Right  of  Aotioh— Ao- 

CBUAIi— LlUITATIONS. 

Where  a  school  teacher  purchased  a  piano 
under  a  conditional  sale  for  the  benefit  of  the 
school,  and  during  .the  time  the  school  was  closed 
the  piano  was  used  by  a  local  grange,  a  cause  of 
action  on  behalf  of  the  town  to  recover  the  piano 
for  the  benefit  of  the  school  did  not  accrue  un- 
til demand  for  the  return  thereof  had  been  made. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  fS  8&-07;  Dec.  Dig.  {  11.*] 

6.  RxPLEVin  (5  8*) —Assignment  by  Vendee 
Under  Conditional  Sale— E&tect— Hioht 
TO  Sue. 

Where  a  school  teacher  purchssed  a  piano 
for  the  school  under  a  conditional  sale  contract, 
and  after  tbe  purchase  price  bad  been  paid  and 
it  was  desired  by  the  town  to  reopen  the  school, 
die  oBBigned  all  her  interests  in  the  piano  to  the 
town,  the  fact  that  she  had  previously  consented 
to  a  payment  of  tbe  balance  at  the  pi-ice  by  an 
other  did  not  constitute  an  abandonment  of  her 
trust,  but  her  transfer  to  the  town  vested  in  it 
tbe  legal  title  to  the  piano  and  entitled  the  town 
to  sue  in  replevin  for  its  recovery. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Big.  SI  45-68;  Dec.  Dig.  {  8.*] 

Exceptions  from  Grand  Isle  Conntr  Court; 
Frank  L.  Plata,  Judge. 

BepIeTlu  by  the  Town  of  Grand  Isle 
against  H.  Q.  McGowan  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  ex- 
ceptions. Affirmed. 

Argued  before  POWERS.  C.  J.,  and  MUN- 
SOS,  WATSON,  HASEZ/FON,  and  TAYLOR, 
JJ. 

Slierman  B.  Honlton  and  Edmund  O.  Mow- 
er, both  od!  Burlington,  for  plaintUT.  V. 
A.  Bnllard,  of  Barllngtim,  tor  defendants. 

TAYLOR,  J.  This  Is  an  action  of  replevin 
for  a  piano,  tried  by  court -at  the  August 
term,  1913.  Judgment  was  rendered  on  the 
findings  of  fact  against  McGowon  and  Gor- 
don, who  reserved  exceptions. 

In  1903  a  scbool  was  being  conducted  in 
the  town  of  Grand  Isle  in  a  building  used 
by  the  town  both  as  a  townhouse  and  for 
school  purposes.  The  school  was  called  a 
high  scbool,  and  was  supported  by  funds 
contributed  In  part  by  said  town  and  in  part 
by  tuitions  and  subscriptions.  The  school 
was  managed  by  the  scbool  directors  of  said 
town,  and  one  Miss  Jessie  Woodworth  was 
employed  as  teacher.  Desiring  a  piano  for 
use  In  the  school.  Miss  Woodworth  conferred 
with  the  pupils  of  the  school  and  different 
Koople  of  the  town  as  to  how  a  piano  could 


be  provided.  A  plan  was  finally  adopted 
whereby  funds  were  to  be  raised  by  the 
scbool  children  by  way  of  entertainments  and 
subscriptions  were  to  be  solicited  to  pay 
for  the  piano.  Dealers  not  being  found  who 
would  sell  the  piano  to  the  children  of  the 
school.  It  was  decided  that  Miss  Woodworth 
should  purchase  the  piano  for  the  use  of  the 
school  and  give  her  personal  note  therefor 
with  a  lien  upon  the  piano.  The  purchase 
was  accordingly  made  of  Cluett  &  Sons,  deal- 
ers In  pianos,  residing  In  New  York.  Shortly 
after  tbe  purchase  about  $100  was  paid  upon 
the  piano  note  from  the  proceeds  of  enter- 
tainments given  by  tbe  pupils  of  the  schooL 

At  Its  annual  meeting  In  1901  the  tQwja 
voted  to  discontinue  the  school,  and  from 
that  time  until  1912  did  not  contribute  to  Ita 
support.  The  school  was  continued  for  sev- 
eral years  as  a  private  sdiool  managed  by  a 
committee  of  citizens  and  supported  1^  the 
Income  from  tuitions  and  voluntary  snbscrlp- 
tlona.  When  the  town  withdrew  from  the 
management  and  support  of  the  school  Miss 
Woodworth  ceased  to  be  Its  teach«  and  later 
married  and  removed  trom  the  state.  She 
never  paid  anything  personally  upon  the  note 
and  never  expected  to.  The  piano  was  pur- 
chased by  her  for  the  achooL  She  turned 
over  all  papers  connected  with  the  purchase 
of  the  piano  and  all  stateinents  of  the  balance 
due  on  the  note  to  one  Parks,  the  clerk  of 
the  school  board  of  the  town  of  Grand  Isle. 
The  town  paid  nothing  on  the  note  and  re- 
fused to  assume  any  liability  on  account  of 
the  xdano  transaction.  Cluett  ft  Sons  becom- 
ing insistent  that  the  piano  be  paid  for,  one 
Homer  Grlswold,  a  re^dent  of  Grand  Isle, 
offered  to  take  charge  of  the  piano,  and  pro- 
cured one  Adams  to  advance  mon^  for  the 
purpose  of  "savl^  it-  for  tbe  school,"  and 
Parks  turned  over  to  Grlswold  all  papers  re- 
lating to  the  piano.  Mr.  Adams  advanced  a 
part  of  the  balance  due  on  the  piano.  The 
piano  continued  to  be  used  by  the  school, 
which  was  then  being  conducted  as  a  private 
school,  until  It  was  discontinued.  Griswold 
rented  the  piano  two  summers  and  applied 
tbe  rental  on  the  purchase  price.  In  Janu- 
ary, 1908,  the  Grand  Isle  County  Grange, 
which  then  occupied  the  scbool  building  as  a 
meeting  place,  through  a  committee,  arranged 
with  Mr.  Grlswold  for  the  use  of  the  piano 
until  needed  by  the  school  on  payment  of  the 
bnlance  of  the  amount  advanced  by  Mr. 
Adams.  In  December,  1912,  the  grange  re- 
moved to  a  new  hall  and  took  the  piano  with 
them.  While  Mr.  Grlswold  was  managing 
the  piano  he  used  funds  received  from  school 
entertainments  and  from  recitals  to  reduce 
the  note  given  by  Miss  Woodworth.  This 
was  done  with  her  knowledge. 

When  the  balance  due  Cluett  A  Sons  on 
the  note  had  been  reduced  to  about  $100,  one 
E.  J.,  Parker,  also  a  resident  of  Grand  Isle 
and  a  member  of  the  private  school  commit 
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tee,  Interested  UnMelf  In  tbe  sdano  matter, 
•nd  offered  Grfsvold  to  pay  tbe  tielaiioe  and 
•are  tbe  piano  for  tbe  acbooL  Before  ad- 
nntAog  tbe  moner  Parker  aaw  Mine  Wood- 
worth,  asked  If  she  was  wUUnc  tbat  be 
sbenld  make  tbe  payments  and  save  tbe  pi- 
ano for  tbe  sdiool,  and  recefred  tbe  reply 
tbat  sbe  was  willing  tbat  any  one  dtoold  do 
so.  Tbereopon,  between  November,  1906,  and 
Marcb,  1908,  Parker  paid  to  GriswoU,  tat 
tbe  purpose  of  dlscbarglng  tbe  claim  of  Cln- 
ett  Jk  Sons,  tbe  balance  dne  on  tbe  pnrdiase 
price.  To  reimtrarse  Parker  for  tbe  money 
tbns  advanced  a  subecrlpdon  paper  was  dr- 
cnlated,  and  $43  was  raised  In  that  mamm, 
of  irtilcb  f30  was  contribnted  by  members  of 
tbe  grange.  At  tbe  time  this  suit  was 
brongbt  there  remained  $99^  of  the  sum 
advanced  by  Pariter  tbat  bad  not  been  re- 
fiinded. 

Tbe  grange  removed  tbe  piano  to  their  new 
ball  and  ocmtlnaed  to  use  it  tbtfe  with  the 
cons^  of  PariKT  and  the  private  adiool 
committee;.  In  tbe  fall  of  1912  the  town  le- 
establlcdied  a  public  sdiool  In  Uie  sdiool 
bonding  and  in  Biarch,  1913.  tbe  sdiool  dt 
rectors  of  flie  (own  of  Grand  &le  sarcd  no- 
tice in  writing  on  defendant  HcGowan,  as 
master  of  the  ^ange,  to  retnm  tbe  idano  to 
the  school  bnlMlog  within  12  days.  UcGow- 
an  was  that  master  of  said  grange,  and,  as 
sndi,  was  its  presiding  officer,  and  bad  gen- 
eral charfl»  and  custody  of  all  tbe  pn^rty 
thereof.  Defendant  Gordon  was  tbe  janitor 
and  caretaker  of  the  grange  building  and  bad 
tbe  custody  of  the  keys.  HcGowan  called  Uie 
matter  of  the  notice  to  the  attention  of  the 
grange  In  open  meeting,  and  tiiereupon  the 
grange  voted  not  to  return  the  piano.  Acting 
under  the  authority  of  tbla  vote,  and  under 
the  direction  of  Parkier,  who  claimed  an  in- 
terest In  the  piano  because  of  the  payments 
advanced  by  him,  the  defendants  .refused  to 
return  tbe  piano,  and  retained  tbe  same  in 
the  grange  hall  In  the  control  of'  the  grange 
until  the  service  of  this  writ  The  only  in- 
terest that  the  defendants  ever  had  or  claim- 
ed In  tbe  piano  was  because  of  the  fact  ttiat 
they  were  ofilcials  of  the  grange.  February 
24,  1013,  Miss  Woodwortb  assigned  to  the 
town  of  Grand  Isle  her  right,  title,  and  Inter- 
est  in  tbe  piano.  Before  bringing  this  suit 
the  town  was  given  a  statement  of  Parker's 
claimed  interest  In  the  piano,  and  was  aware 
tbat  the  grange  was  holding  and  using  It 
under  a  license  from  Parker.  The  plaintiff 
claims  title  to  the  piano  by  virtue  of  the  as- 
signment from  Miss  Woodworth,  and  the  de- 
fendants seek  to  justify  under  the  rights  of 
the  Grand  Isle  County  Grange. 

t1]  Under  the  contract  with  Cluett  &  Sons, 
MiHH  Woodwortb  was  to  receive  a  bill  of  sale 
of  the  piano  upon  payment  of  the  sum  fixed 
UH  rent,  with  Interest  thereon.  Although  In 
form  a  lense,  In  law  the  agreement  amounted 
to  a  conditional  sale.  Nye  v.  Daniels,  75  Yt. 
81,  63  Atl.  160;  CoUender  Co.  T.  MarshaU,  67 


Yt  232;  Wfattoooli  T.  Woodwortb.  64  Tt  5M. 

Tbe  defendants  rdy  upon  tbe  rf^its  <tt  the 
Grand  Isle  Comity  Grange  in  Jnstifieatitm  of 
tbeir  refaaal  to  detiver  iq>  tbe  pianoL 

m  As  has  been  aeen.  tbe  c*"gp'  eante  Into 
possession  of  tbe  piano  nndtf  an  arrangemrat 
^  with  Griswtdd,  its  caretaker,  for  its  use  until 
wanted  br  the  sdiocA.   At  tbe  time  tbe  de- 
'  mand  for  its  retnm  was  made  the  school  bad 
been  nopeaed,  so  tbat  tlie  time  tbr  its  re- 
.  turn  nndw  this  sgreement  liad  arrived,  and 
'  the  grange  bad  no  rl^t  tbereonder  to  retain 
■  it  longer.   If  tbe  grange  or  its  officers  can 
Justify  tlie  retaitim.  It  is  because  acting  In 
tbe  rij^t  and  under  dlrectlcHi  at  Paiker. 
I    [S]  It  is  argued  that  ttie  transaction  be- 
I  tween  Parker  and  Cluett  *  Sons  amounted 
j  to  a  sale  by  tbe  latter  of  tbelr  interest  in 
•  the  piano,  and  Omt  Parkn-  vras  mtitled  to 
j  its  possesslcm  until  tbe  terms  of  the  contract 
I  bad  been  complied   with.     While  Parker 
'  might  have  purchased  the  conditional  ven- 
dor's Interest  in  the  piano,  and  thus  have 
acquired  security  for  his  advancanent,  this 
claim  is  not  snnwrted  by  the  &cts  found. 
Parker  advanced  tbe  money  for  the  purpose 
of  paying  up  tbe  claim  of  Cluett  &  Sons.  No 
agreement,  express  or  implied,  tor  an  as- 
signment of  the  claim  Is  found,  and  the  In- 
ference In  support  of  tbe  Judgment  below  Is 
against  the  contention  now  made.   Nor  can 
the  argument  that  PaA»  was  subrogated  to 
tbe  T\gb.tB  of  the  conditional  vendor  t>e  sus- 
tained.    No  agreement  of  subrogation  is 
found.  In  the  absence  of  such  an  agreement, 
it  la  essential  to  tbe  right  of  sobrogatloQ 
that  tbe  person  making  the  payment  be  one 
who  Is  under  some  obligation  regarding  it, 
or  who  has  some  interest  to  be  protected 
by  it.    Payment  by  Parker,  even  If  the  re- 
mark of  Bitiss  Woodworth  to  him  Is  treated 
as  a  request  that  be  pay,  would  not.  In  the 
circumstances  of  this  case,  entitle  him  to 
subrogation,  in  the  absence  of  an  under* 
standing  to  that  effect    Davis  et  aL  v. 
Davis  et  aL,  81  Vt  259,  264,  69  Ati.  876,  130 
Am.  St  Rep.  1035;  NaUonal  Bank  of  Royal- 
ton  V.  Cushlng  et  al.,  53  Tt  321,  82G ;  Shel- 
don on  Sub.  (2d  Ed.)  S  240. 

[4]  Neither  c^  the  claim  that  Parker  suc- 
ceeded to  the  rights  of  Miss  Woodworth  be 
sustained.  The  defendants  contend  that 
Parker  took  her  rights  in  two  ways:  (1) 
Through  Partes  and  Griswold ;  (2)  from 
Miss  Woodworth  herself  at  the  time  Parker 
bad  the  talk  with  her  In  which  she  said  she 
did  not  care  who  took  up  the  note.  Conced- 
ing, as  tbe  defendants  mrgue,.  that  Miss 
Woodworth  then  had  an  assignable  interest 
In  the  piano,  the  findings  do  not  afFord  a 
basis  for  the  claim  of  an  assignment;  and 
here,  again,  the  inference  In  support  of  the 
Judgment  is  against  their  contention. 

Nor  does  the  law  of  estoppel  apply.  If 
the  other  elements  of  an  estoppel  are  treated 
as  made  out,  there  Is  no  finding  that  Parker 
advanced  the  money  to  save  the  piano  for 
the  S(^ol  expecting  to  be  lelmbutsed.  nor 
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ttiat  he  waa  Induced  to  make  the  payments 
lelylns  iqmn  an  nndentandtng  that  he  would 
be  entitled  to  hold  ttie  idano.  as  secnrltr. 
These  facts  cannot  be  Inferred  from  those 
tound  to  overturn  the  Judgment  below. 

[C]  The  defendants  argue  that  the  action 
Is  baxced  by  the  statute  oC  limitations,  as 
"more  than  six  years  had  elapsed  between 
the  time  Miss  Woodworth  gave  up  her  In- 
terest In  the  piano  and  the  time  when  she 
undertook  to  assign  an  interest  therein  to 
the  town."  Assuming,  but  not  deciding,  that 
this  defense  would  be  available  under  the 
general  Issuer  on  the  facts  found  the  cause 
of  action  did  not  accme  until  the  demand  for 
the  return  of  the  piano  made  In  March,  1913, 
abortly  before  this  salt  was  brought. 

[I]  It  remains  to  consider  whether  the 
plaintiff  can  maintain  the  a<^n.  Its  right 
to  the  possession  of  the  i4ano  depends  uptm 
the  asidgnmait  from  Miss  Woodworth.  Bj 
the  terms  of  thlq  writing  she  attempted  to 
tranitftor  to  tlie  idalntlff,  as  school  property 
of  the  town,  all  her  rl^ht,  title,  and  Interest 
In  the  plana  The  defendants  concede  that 
her  connection  with  the  piano  transaction  Is 
that  of  a  trustee;  tliat  hn  trust  was  to 
receive  money  from  the  school  and  other 
sources,  pay  for  the  piano,  uid  hold  it  for 
the  benefit  tA  the  particular  sdiool  for  which 
It  was  bought  Hhey  contend  that  Miss 
Woodworth  alwndimed  the  trust:  CO  By 
tumlng  the  papers  renting  to  the  piano  over 
to  Pa  As;  and  ^  by  her  dealings  with 
Parker.  The  argument  Is  that,  having  aban- 
doned her  trusteeship,  she  could  not,  in  tbe 
way  she  did,  make  the  town  a  trustee.  It 
seems  clear  that  Miss  Woodworth  assumed 
the  relation  of  trustee  when  she  entered  Into 
the  contract  with  Gluett  ft  Sons.  She  took 
possession  of  the  piano  under  the  contract 
in  trust  for  the  school-^  trust  In  ItB  nature 
public  or  charitable.  39  Gyc.  32,  70  ;  2 
Pom.  Bq.  Jur.  {  987;  Wade  v.  Buttrai,  72  Tt 
186,  47  Aa  406. 

If  it  were  possible  for  her  to  "abandon" 
the  trust,  the  facts  found  do  not  support 
that  eontentltm.  While  she  ceased  to  be 
actively  Interested  in  raising  money  to  pay 
for  the  piano  when  her  employment  as  teach- 
er of  the  school  ceased,  her  liability  on  the 
contract  was  not  terminated,  and,  so  tat  as 
appears,  the  relation  of  tmstee  continued 
to  the  date  of  the  transfer  from  her  to  the 
plaintiff.  As  conditional  vendee,  she  had  a 
transferralde  Interest  In  the  plana  Bervey 
V.  Dlmond,  67  N.  H.  842,  80  Aa  881,  68  Am. 
St  Rep.  678;  Dame  r.  Hanson  ft  Oo.,  212 
Mass.  124,  98  N.  E.  688.  40  L.  B.  A.  (N.  S.) 
873,  Ann.  Gas.  10180,  S20;  Heyns  T.  Meyer, 
46  Ind.  App.  46.  91  N.  B.  973 ;  Fox  v.  De- 
laney  (Aik.)  163  8.  W.  ICT.  Upcm  payment  of 
duett  ft  Sons*  claim  in  fnU  the  legal  title 
passed  to  her  as  trustee.  This  she  subse- 
quently attempted  to  transfer  to  the  plaintiff. 

The  defendants  say  that,  as  Miss  Wood- 
worth  had  abandoned  her  trust,  the  court  of 


chancery  would  have  to  be  resorted  ta  This 
ai^ument  carries  the  Implication  that  she 
might  transfer  ha  rights  if  not  abandtmed. 
The  legal  title  to  the  piano,  or  at  least  an 
assignable  Interest  thez^  bdng  In  Miss 
Woodworth  when  she  exited  the  wilting 
of  Fehrusry  24. 1913,  the  eCfect  of  that  writ- 
ing was  to  transfer  saOi  title  or  Interest  to 
the  plaintiff  In  trust  for  the  school.  The 
defendants,  or  those  in  whose  right  th^ 
defend,  behig  strangers  to  the  trust,  cannot 
be  heard  to  question  her  right  to  transfer 
her  interest  in  the  lOana  See  Gapen's  Adm'r 
V.  Sheldon  et  aX,  78  Vt  88^  47,  61  AtL  861; 
MltcheU  et  al.  v.  Stevens,  1  Alkens,  16,  23. 
Upon  acquiring  this  Interest  the  plaintiff  was 
entitled  to  tbe  possession  of  tSe  piano  as 
against  the  defendants,  and  so  oould  main- 
tain this  action. 
Judgment  affirmed 


MILLER  T.  MILLER. 

(Supreme  Court  of  Vermont    Orange.  Oct 

14,  1914.) 
OivoBCB  (S  62*)— "Residence."* 

Tbe  term  ''residence"  l8  Used  in  different 
senseB.  and  as  used  in  P.  S.  3071,  requiring  o 
year's  residence  as  a  condition  precedent  to 
libelant's  tight  to  sue  in  Vermont  for  a  divorce, 
means  legal  domieOe,  so  that,  where  libelant's 
husband  had  his  legal  residence  in  Vermont, 
and  by  cruel  treatment  compelled  her  to  leave 
him  and  go  to  Chicago,  where  ehe  remained, 
with  DO  intention  to  return  to  Vermont  unless 
her  husband  came  for  her  or  requested  her  to 
do  BO,  her  legal  domicile  was  still  that  of  her 
haabaud  In  Vermont;  and  hence  the  fact  that 
she  had  not  been  actually  present  in  the  state 
for  the'  year  preceding  the  filing  of  her  libel 
there  against  her  husband  for  divorce  did  not 
show  that  she  had  not  been  a  resident  of  the 
state  for  that  time  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  200-202,  208-216,  220,,  282;  Dec 
Dig.  J  62.* 

For  other  definitions,  see  Words  and  Phrases, 
E^rat  and  Second  Series,  Realdence.] 

Exceptions  from  Orange  County  Court; 
Fred'  M.  Butler,  Judge. 

Action  by  Anabel  Miller  against  James  O. 
Miller.  Decree  for  complainant,  and  defend* 
ant  brings  exceptions.  Overruled. 

Argued  before  P0WBB8,  C.  J.,  and  MUN- 
SON,  WATSON,  HASEMON.  and  TAI- 
LOR, JJ. 

E.  W.  Smith,  of  Wells  River,  and  Frank 
S.  Williams,  of  Bradford,  for  petitioner.  Da- 
vid &  Conant,  of  Bradford,  for  petitionea 

POWERS,  G.  J.  These  parties  were  mar- 
ried at  Chicago  in  the  tall  of  1911,  and  came 
at  once  to  Xewbury,  Vt.,  to  reside.  They 
lived  together  there  on  a  farm  owned  by  the 
libelee  and  his  brother  until  May,  1912,  when, 
on  account  of  the  husband's  cruel  treatment, 
the  libelant  was  compelled  to  leave  him.  She 
went  back  once  for  a  reconciliation,  but  was 
in  effect  turned  away  by  him  and  forbidden 
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to  return.  Sbe  then  weot  back  to  Chicago, 
ancl  did  not  Intend  to  return  to  Vermont  nn- 
less  her  husband  came  for  and  requested  her 
to  do  so.  This  he  never  did,  though  there 
was  some  correspondence  between  them  look- 
ing toward  a  resumption  of  marital  relations 
at  Newbury.  She  remained  In  Chicago  until 
she  came  back  here  to  prosecute  her  libel 
for  a  divorce.  The  court  below  granted  the 
libelant  a  divorce,  and  the  libelee  Insists 
that  this  was  error,  because  the  libelant 
lacked  the  year's  residence  required  by  P.  S. 
3071. 

The  term  "reside"  Is  used  in  different 
senses,  and  if  this  statute  makes  actual  liv- 
ing here  for  the  time  specified  a  prerequisite, 
the  libelant  falls  to  make  a  case;  for  she 
was  living  in  Chicago  and  not  In  Vermont 
during  that  time.  But,  having  In  mind  the 
evil  which  the  statute  was  designed  to  guard 
against — fraudulent  divorces — we  do  not 
think  that,  in  a  case  like  this,  it  Is  necessary 
for  the  libelant  to  actually  live  in  this  state 
during  the  year  preceding  the  filing  of  her 
libel.  It  Is  sufficient  If  her  legal  domicile 
1b  here.  This  is  generally  so  held,  and  suffi- 
ciently appears  from  Turner  v.  Turner,  87 
Vt.  65,  88  AtL  3,  47  L.  B.  A.  (N.  S.)  505.  And 
her  legal  domicile  icas  here,  because  her  hus- 
band's was  here;  and  the  general  rule  Is 
that  the  husband's  domicile  is  that  of  the 
wife.  True  It  is  that,  when  compelled  by 
his  misconduct  to  leave  him,  she  may  ac- 
quire a  separate  residence.  Patch  v.  Patch, 
86  Vt  226,  84  AU.  815.  But  she  is  not  ob- 
liged to  do  so.  He  cannot  by  his  bad  con- 
tfuct  compel  her  to  acquire  a  new  domicile  for 
herself;  she  may  retain  his,  though  she  lives 
elsewhere.  Duxstad  v.  Dusstad,  17  Wyo.  411, 
100  Pac.  112,  129  Am.  St.  Rep.  1138. 

So  here  the  libelant's  domicile  was  at  New- 
lury,  and  was  not  lost  by  the  mere  act  of 
removal,  but  continued  until  she  acquired  a 
new  one  somewhere  else.  Turner  v.  Turner, 
supra.  To  make  a  change  of  domicile  effec- 
tive, she  must  have  not  only  gone  to  Chicago 
and  lived  there,  but  she  must  have  had  the 
Intention  of  remaining  there  and  making  that 
city  her  home.  Blondln  v.  Brooks,  83  Vt 
472,  7ff  AU.  184.  Neither  residence  alone, 
nor  Intention,  without  more,  would  be  suf- 
ficient It  is  not  found  that  the  libelant  in- 
tended to  make  Chicago  lier  place  of  abode. 
All  that  Is  found  is  tiiat  she  did  not  intend 
to  return  to  Newbury  unless  her  husband 
came  for  her — which  is  quite  a  different 
thing,  and  does  not  fulfil  the  requirement  of 
the  rule.  Turner  v.  Turner,  supra.  The  rule 
apparently  approved  by  Mr.  Bishop  Is  thus 
stated: 

"If  the  wife  is  plaintiff,  and  by  the  local  law 
it  is  necessary  for  plaintiffs  in  divorce  contro- 
versies to  be  domiciled  in  the  country,  sbe  may 
sustain  herself  on  her  bnabaad's  domicile  there, 
though  she  is  in  fact  living  abroad ;  and  he  can- 
not set  up,  In  answer  to  this  position,  his  own 
wrong,  on  account  of  which  die  has  lawfully 
acquired  another  domicile." 


This  is  going  further  than  we  are  required 
to  go  in  the  case  in  hand,  for  as  we  have 
seen  the  findings  here. do  not  show  that  the 
libelant  has  acquired  a  domicile  in  Chicago. 
The  author  quoted  admits  that  the  doctrine 
of  the  text  Is  denied  in  some  jurisdictions, 
and  it  Is  shown  In  the  note  to  Succession  of 
Benton  (La.)  59  L.  R.  A.  at  page  149,  that 
some  courts  hold  that  the  maxim  that  the 
wife's  domicile  follows  her  husband's  cannot 
be  Invoked  In  her  favor  to  confer  jurisdiction 
when  sbe,  being  a  nonresident,  applies  for  a 
divorce  in  the  state  of  the  husband's  domicile. 
But  the  views  herein  expressed  are  within 
the  following  authorities:  Kasbaw  v.  Kas- 
haw,  3  Cal.  312;  Dunlop  v.  Dunlop,  3  Ky. 
Law  Rep.  20;  Hasten  v.  Masteo,  15  N.  H. 
169;  Sewall  v.  Sewall,  122  Mass.  156.  23  Am. 
Bep.  299;  Smith  v.  Smith,  19  Neb.  706,  28 
N.  W.  296;  Davis  v.  Davis,  30  III.  180 ;  Duxs- 
tad  V.  Duxstad,  supra — a  case  In  which  the 
facta  were  essentlaUy  as  here. 

Affirmed,  and  cause  remanded  for  a  new 
time  of  payment  of  alimony  to  be  fixed. 


GOVE  T.  ARMSTRONG  et  aL 

(Supreme  Court  of  Vermont  Brattleboro. 
Oct  14.  1914.) 

1.  Sfbcifio  Pebfobuakcb  (I  47*)— OUL  CON- 
TBACT— lUPBOVEUEniS. 

Where  one  goes  into  possession  of  land 
under  an  oral  contrnct  therefor,  and  makes  sub- 
stantial improvements,  he  may  have  specific 
performance,  notwithstanding  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S  132;  Dec.  Dig.  §  47.*1 

2.  Specific  Pebfobmance  (J  24*)— Parties. 

That  one  wlio  gave  an  oral  contract  for 
land  is  dead  and  his  admiDistrstor  is  made  one 
of  the  d^eodants  does  not  prevent  the  granting 
of  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f|  64,  66;  Dee.  Dig.  { 
24.*] 

3.  SPEcino  Pebfobuance  12*)— Defenses. 

It  is  no  ground  for  denial  of  specific  per- 
formance of  a  contract  for  land  that  R.,  who 
gave  it,  furnished  some  of  the  material  for 
and  did  some  of  the  work  on  the  building  erect- 
ed on  the  land  for  P.,  to  whom  the  contract 
was  given ;  it  providing  for  U.  doing  some  of 
the  work,  and  he  not  beinic  shown  to  have  any 
claim  for  services  or  materials. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §1  26-28,  87:  Dec.  Dig. 
S  12.*] 

4.  Specific  Pbbtobicancs  ({  86*)— GoifTBACi 

OF  Gift. 

That  the  oral  contract  for  land  under  which 
the  one  to  whom  it  was  given  entered  and  made 
substautial  improvements  shows  a  gift  instead 
of  a  sale,  la  no  ground  for  refaslng  specific  per- 
formance. 

[Ed.  Note.— For  other  cases,  see  SpeciHc  Per- 
formance, Cent  Dig.  gS  219-222;  Dec.  Dig. 
85.*] 

6.  Specifio  Pebfobuance  (8  91*)— Demand 

FOB  Deed. 

Oratriz  need  not,  before  bringing  suit  for 
specific  performance,  make  formal  demand  for  a 
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deed;  defendants  havliig  been  put  In  default 
by  denial  of  her  right. 

[Ed.  Note.— For  other  cases,  see  SneclSc  Pei^ 
formance,  Cent.  Dig:  H  280^^;  Dee.  Dig,  | 

6.  SPEdPio  FnroBHAiKa  (|  8*)  — Dibobe- 

TIOW. 

The  discretion  as  to  decreelnj;  speciflc  per- 
fomiance  is  one  governed,  by  settled  principles, 
a  jodicial  discretion,  so  that,  the  contract  being 
□nobjectionable,  unless  some  unusual  condition 
exists,  performance  is  to  be  decreed  almost  as 
matter  of  coarse 

[Ed.  Note^— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  S{  17, 18;  Dec.  Dig.  S  8.*] 

7.  Specific  Pebfobmanob  {%  105*)— Laohbs. 
Specific  performance  of  R.'8  oral  contract  to 

OMiTey  land  to  P.  should  not  be  denied  on  the 
ground  of  laches,  because  P.  made  no  effort  to 
get  a  deed  from  R.,  though  he  lived  several 
years  thereafter,  and  because  snit  was  not 
brought  till  nearly  a  year  after  R.'s  death,  P. 
being  R.'a  mother,  and  having  entered  and  made 
subatantial  improvementB  and  lived  on  the  land, 
and  there  having  been  delay  In  appointing  R.'8 
administrator,  and  no  one  being  harmed  hy  P/a 
delay. 

[Bd.  Note.— For  other  cases,  see  Specific  Fer- 
fonnance.  Cent.  Dig.  SS  325-341;  Dec.  Dig.  f 
106.*1 

Appeal  In  Chancery,  Windsor  County ; 
Wlllard  W.  Miles.  Chancellor. 

Suit  by  Phlleta  Theta  Gove  against  H.  G. 
Armstrong  and  others,  for  speciflc  perforro- 
ance.  From  a  decree  tor  defendants  on  the 
pleadings  and  the  master's  report,  oratriz  ap> 
peals.  Reversed  and  remanded,  with  direc- 
tions.  See.  also,  88  AU.  868. 

Argued  before  POWERS,  a  J.,  and  MTJN- 
SON,  WATSON,  HASBI/CON.  and  TAY- 
LOR, JJ. 

DflTls  ft  Davis,  of  Windsor,  for  appellant 
WllUam  Batchelder,  of  Woodstock,  Ifor  aj^ 
pelleefl: 

POWERS,  O.  J.  Reuben  Gore,  son  of  the 
oratxlx  and  bnsband  of  Ella  G&re,  one  of 
the  defendants,  owned  a  piece  of  land  in  Nor^ 
wleh,  on  which  he  lived  witb  bis  tamily. 
His  dwelling  house  was  on  the  east  aide  of 
a  road  tbat  ran  through  the  land,  and  the 
honse-  and  lot  here  In  question  were  on  the 
west  side  of  this  rand.  Some  time  about  the 
11th  of  October,  1809.  Renben  made  an  oral 
contract  with  his  mother,  the  oratrfz,  by  the 
terms  of  which  she  was  to  farnish  the  ma- 
terials for,  and  be  was  to  do  a  part  of  the 
wotk  of,  building  a  house  on  his  land  west 
vt  tbe  road  and  north  at  a  certain  passage- 
way, and  the  house  and  lot  were  to  be  deed- 
ed to  her.  WoA  was  begun  on  the  house 
tbat  tall  by  Reuben  and  Ids  son,  and  contin- 
ued as  long  as  weather  permitted.  Uttle  was 
thereafter  done  on  the  house  until  one  Por- 
ter did  some  work  thereon,  and  fuml^ed 
some  materials  therefor  in  December,  1905, 
and  January,  1900.  About  this  time  the  ora- 
tiix  moved  into  tbe  new  house,  and  contln-. 
ued  to  hold  posaraslon  thereof  until  her  death 
In  1911.  She  furnished  most  of  the  materials 
for  the  bouse,  and  paid  for  some  of  the  la- 


bor, amount  paid  out  by  her  did  not 

appear  before  tbe  master,  and  some  of  tbe 
bills  are  yet  unpaid.  Reuben  bought  some  of 
the  materials,  the  amount  of  wblcb  was  not 
shown,  and  it  did  not  appear  whether  or  not 
he  had  bad  his  pay  therefor.  Enough  ap- 
pears to  show  that  the  oratrU  made  sub- . 
stantlal  improvements  on  the  lot,  and  it  is 
not  shown  that  Reuben  bad  Any  dalm 
against  her  for  labor  or  expenditures.  The 
deed  called  for  by  tbe  oral  contract  w'as  nev- 
er executed  or  demanded.  Reuben  died  be- 
fore thi^  bill  was  brou^t,  and  bis  adminis- 
trator &  one  (tf  the  defendants.  The  oratrix 
died  after  tbe  Mil  was  brought,  and  her 
executor  has  entered  to  prosecute.  Tbia  suit 
is  bron^t  to  compel  speciflc  performance  of 
the  oral  agreement 

[1-8]  It  Is  not  spedflcaUy  found  tbat  the 
oratrix  did  her  part  toward  tbe  erection  of 
tbe  bouse  and  enters  into  possession  thereof 
under  and  by  virtue  of  the  oral  contract: 
but  tbls  'is  tiie  obvious  meaning  of  the  report, 
and  we  so  construe  It  It,  therefore,  appears  < 
that  tbe  oratrix  went  Into  pcwsession  of  the 
premises  under  an  oral  contract  tbere&r,  and 
made  substantial  Improvements  thereon.  In 
such  circumstances,  equity  affords  a  remedy 
by  way  of  speciflc  performance,  and  tbe  stat- 
ute of  frauds  is  no  defense-  Smltb  v.  Fierce, 
65  Yt  200,  26  Atl.  1092;  Klttredge  v.  Kitt- 
redge,  ^  Vt  837,  65  Ati.  89.  That  one  of 
the  defendants  Is  an  administrator  is  no  em- 
barrassment Ryder  v.  Robinson,  109  Masa 
67;  Smith  v.  Pierce,  supra.  The  fact  tbat  it 
is  shown  that  Reuben  furnished  some  mate- 
rials for  the  bouse,  and  tbat  be  worked  upon 
It,  does  not  affect  the  result.  By  tbe  con- 
tract he*  was  to  do  some  of  the  work,  and 
there  Is  no  finding  tbat  he  bos  any  claim, 
either  for  services  or  materials. 

[4]  The  fact  that  the  contract  proved' 
shows  an  oral  gift  of  the  land  instead  of  a 
sale  of  it  does  not  affect  the  rights  of  the 
oratrix.  Whltaker  v.  McDanlel.  IIS  Md.  388, 
78  AtL  1 ;  36  Cyc.  681. 

The  claim  that  the  premises  In  question 
are  a  part  of  the  homestead  of  Ella  Gove, 
and  tbat  Inasuiucb  as  she  had  no  part  in  the 
contract  It  was  ot  no  force.  Is  disposed  of 
by  the  finding  tbat  the  remainder  of  Reu- 
ben's place  is  worth  ¥600. 

[I,  •]  The  defendants  ai^e  that,  Inasmucb 
as  tbe  flndli^-show  that  there  never  was 
a  demand  fbr  a  deed,  either  on  Reuben  or 
his  administrator,  the  suit  cannot  be  main- 
tained. But  it  appears  from  tbe  answers 
that  the  defendant,  Armstrong,  with  the  ap- 
proval of  tbe  other  defendant,  went  to  the 
honse  In  question,  the  oratrix  being  tben  ab- 
sent tfaer^rom,  and  locked  it  up,  and  notified 
tbe  oratrix  to  remove  her  peisonal  effects 
therefrom,  and  forbade  her  to  enter  the  house 
except  for  tbat  purpose,  tbat  be  intended  to 
prevent  the  oratrix  from  occupying  the 
house,  and  tbat  he  had  refused  to  convey  Uie 
place  to  her.   If  a  demand  is  ever  required 
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(n  these  cases,  the  faots  referred  to  dispensed 
wlUi  tbftt  necessity  in  tbis  esse.  Ttie  defend- 
ants denied  the  rlsbt  of  the  orstrlx,  snd  this 
puts  them  In  defsalt,  and  she  was  not  n> 
qntred  to  make  formal  demaod.  Ayer  t. 
Ayer.  16  Pick.  (Mass.)  827.  See  Tan  Dyke  r. 
Cole,  81  VL  396,  70  AtL  606,  1103.  It  Is  also 
daimed  in  support  of  the  decree  that  a  Mil 
for  spedflc  performance  ts  addressed  to  the 
discretion  of  the  conrt  of  dbancery,  and  that 
tbis  affords  a  sufficient  reason  why  this  de- 
cree for  the  defendants  sfaonid  not  be  IntCT- 
fered  with.  Bat  the  discretion  referred  to 
is  one  gOTemed  settled  principles — a  Jo- 
dtdal  discretion — and,  unless  some  nncsnal 
ooodltlon  exists,  equity  decrees  spedflc  per- 
formance almost  as  a  matter  of  course. 
Fowler  T.  Sands,  73  Vt.  236,  SO  AtL  1067. 

"Wbenerer  a  contract  concerning  real  prop- 
erty," mys  Mr.  Pomeroy,  *is  in  its  nature  and 
inddenta  entirely  onobjectionable— when  it  pos- 
sesses none  of  tbo«e  features  which,  in  ordi- 
nary lanfrua^,  influence  the  discretion  of  the 
coorfr— it  is  as  much  a  matter  of  course  for  a 
conrt  of  eqni^  to  decree  specific  performance 
as  it  is  for  a  court  of  law  to  give  damages  for  its 
breach."   4  Pom.  Eq.  {  1402. 

[7]  All  that  is  shown  here  on  which  to  base 
a  claim  that  the  case  shovld  not  take  the 
osnal  course  is  that  Renben  lived  about  10 
years  after  the  oral  contract  was  made,  and 
the  oratrlx  made  no  effort,  so  far  as  ap- 
pears, to  get  falm  to  deed  to  her.  and.  thai  It 
was  not  until  nearly  a  year  after  his  death 
that  this  suit  was  brought  These  facta,  It 
Ib  claimed,  establish  such  laches  that  relief 
should  be  denied.  But  the  relationship  of 
the  parties,  and  the  drcumstances  under 
which  they  were  living,  and  the  tline  tbat 
elapsed  after  Reuben's  death  before  an  admin- 
istrator was  app<dnted,  tofether  with  the  fact 
that  no  harm  has  or  can  come  to  the  defend- 
ants on  account  of  the  delay,  afford  a  soffl- 
dent  excuse  therefor. 

Several  exceptions  were  saved  to  the  ad- 
mission of  evidence,  but  as  these  are  not 
briefM,  we  pass  them  over. 

Decree  reversed  and  cause  remanded,  with 
directions  to  enter  a  decree  for  the  oiatrlx's 
executor  according  to  the  prayer. 


GAMP  V.  OAHP. 

(Snpreme  Court  of  Vermont  Orange.  Oct  14, 
1914.) 

1.  ADVXBSE  POSBESSIOIf  ^  47*)— COMTIN  UITI 

or  PosKEHsiON — Interbdption. 

In  troi^paM  for  piling  logs  on  ptalntifTs 
Innd,  defttnded  on  the  ground  of  a  prescriptive 
title,  the  fact  that  plaintiff,  with  the  permis* 
siun  of  her  father  and  immediate  grantor,  and 
na  a  momtx^r  of  his  famil;,  had  bad  a  nower 
garden  on  the  land  in  dispute  was  such  an  act 
of  ownorship  as  to  enable  defendant,  by  reasona- 
ble diligence,  to  ascertain  plaintiffs  tight  and 
clfllm,  and  hence  interrupted  Uie  running  of 
the  statute  of  limitations. 

[lOd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  a  234,  235;  Dec.  Dig.  8 
47.-] 


2.  JmrssB  Q  4EK*)  —  Evidkscb  ov  Othbb 
DuvicuLuu  —  AmmsiBiuTr  —  Skue- 

VASCT- 

In  trespass  oa  the  case  for  wfltfolly  and 
malidonsiy  piling  logs  opon  the  plaintiff's  land, 
and  for  auKqing  her  in  the  nae  of  it  e^ence 
that  she  had  had  ttonble  with  defendant  daring 
die  last  five  yean,  and  that  be  had  assaulted 
iuT  some  two  yeais  before  the  present  action, 
and  had  been  praoeeittcd  in  a  ovil  actitm  and 
found  guilty,  had  no  tendency  to  show  malieCt 
and  hence  was  inadmiMible  to  — 'hsiffT  the  pu- 
nitive damages. 

[Ed.  Note.— For  other  oue,  see  Trenasi, 
Cent  Dig.  |S  116-122;  Dec.  Dig.  S  45.*P 

'BteepOana  ftnn  Otanse  Ooantjr  Court; 
Zed  a.  Stanton.  Jndflb 

Actum  Bdle  Canip  asalnst  DIx  J.  GampL 
Teidlct  and  Jodsmoit  for  plaintiff,  and  de- 
fendant eiscpta.  Affirmed,  cooept  as  to  the 
question  of  damagee.  and,  aa  to  that  ques- 
tion, tie  versed  and  remanded. 

Argoed  before  POWERS,  a  and  HUN- 
SON.  WATSON,  HASELTON.  and  TAT- 
LOB,  JJ. 

March  If.  Wilson,  of  Band<dph,  for  plain- 
tiff. Wallace  Batchelder,  of  Bethel,  and 
David  S.  Conant,  of  Bradford,  for  defendant 

WATSON.  X  This  la  an  action  <a  tres- 
pass on  the  case  to  recover  damages  for  vrill- 
fuUy  and  malidously  piling  logs  upon  the 
land  of  the  plaintiff,  and  for  annoying  and 
incommoding  the  plaintiff  In  the  use  and  oc- 
cupation of  certain  land.  Plea,  general  Is* 
sue  with  notice  that  defendant  daimed  title 
to  these  lands  and  the  eaaaaeata  by  deed, 
and  also  by  prescriptloa. 

[1]  To  meet  defendant's  evidence  tending 
to  show  a  prescriptive  title,  the  court  ruled, 
in  substance,  that  the  plaintiff  might  show 
in  rebuttal  that  £U  Camp,  the  plaintiff's  fa- 
tber  and  her  immediate  grantor,  permitted 
his  wife  and  his  daugbtef,  the  plaintiff,  then 
living  with  him  as  members  of  tils  family, 
at  the  house  now  owned  by  the  plaintiff,  to 
have  a  flower  garden  on  tlie  land  in  dispute 
and  to  raise  flowers  thwe,  which  they  did. 
This  ruling  was  without  error.  Had  £U  liim- 
self  thus  entered  npon  and  used  the  land, 
there  can  be  no  doubt  that  it  would  have 
been  such  an  entry,  and  audi  acts  of  owner- 
ship,  as  to  enable  tlie  defoidant,  by  the  rea- 
sonable use  ot  dUlggice.  to  ascertain  the 
right  and  claim  of  Bli,  and  therefm  tbat  it 
would  work  an  iuterruptiai  in  the  running  of 
tlie  statute  of  Undtatlooa.  Tlie  same  entry 
and  tlie  same  exereiae  of  acta  of  ownership 
by  his  wife  and  ^ui^ter  under  his  author- 
ity would  have  the  same  legal  dfect  Wing, 
Adm'r,  V.  HaU,  4T  Tt  1S2;  Ingersoll  Lew- 
is, U  Fa.  212,  SI  Am.  Dec.  636. 

[2]  The  plaintiff  was  permitted  to  intro- 
duce evidence  showing  tliat  she  had  had 
.trouble  with  the  defttidant,  her  brother,  dar- 
ing the  last  five  years;  that  he  committed 
en  assault  npon  her  some  two  years  before 
this  action  was  commenced,  and  was  prose- 
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eated  In  dvil  action  and  found  guilty  tbereof, 
for  Uie  purpose  of  enhancing  tUe  punltiTe 
damages.  Was  tbls  evidence  properly  re- 
ceiTed?  Is  a  qutatlon  before  ns. 

At  most  the  eridence  of  the  assault  tended 
to  show  a  mere  general  III  will  by  the  de- 
fendant toward  the  plaintiff.  It  had  no  t^- 
dency  to  show  malice  in  the  particniar  case 
set  forth  In  the  pleadings,  and  consequently 
the  exception  must  be  sustained.  Earl  t. 
Tapper,  45  Vt  276;  Moore  v.  Duke,  84  Vt 
401,  80  Atl.  194 ;  Howard  Sexton,  4  N.  Y. 
157;  Krug  T.  Pltass,  162  N.  T.  154,  66  N.  B. 
526,  76  Am.  St  Bep.  817;  Lampert  t.  Jqdge, 
etc.,  Drug  Co.,  238  Mo.  409,  141  S.  W.  1095, 
37  li.  R.  A.  (N.  S.)  633,  Ann.  Gas.  1918A, 
361.  Bfldence  of  the  assault  being  Inadmis- 
sible, this  Is  a  sufficient,  though  not  the  only, 
reason  why  the  record  of  the  conviction  bas- 
ed upon  that  assault  was  Inadmlsrible. 

Since  the  only  errors  below  relate  to  the 
damages,  the  lOTeraal  will  be  limited  to  that 
question. 

Judgment  affirmed,  except  as  to  the  ques- 
tion of  danuiges,  and,  as  to  that  question, 
judgment  la  reversed,  and  cause  remanded. 


WJGTHOBE'S  ADM'R  v.  EARBIOK. 

(Supreme  Oourt  of  Vermont  OUttuiden.  Oct 
14,  1«14.) 

1,  PluSZHO    (i  406*)— DeKUBBU— IfXSJOIN- 

DEB  AND  iNSUFFICUENCr. 

Where  defendant  not  ouly  demurs  to  a 
dedaratioD  for  miajoinder,  but  to  each  count 
thereof  tor  insufflcieney,  and  all  but  one  of  the 
counts  are  eliminated  as  a  baBis  for  judgment 
by  the  SQStainlng  of  the  demurrers  thereto,  he 
can  no  longer  claim  there  is  a.  misjoinder. 

fEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  11 1356-1359,  1861-1866, 1867-1374, 
1386;  Dec. Dig.  1406.*} 

2.  PrxAoiNo  <i  406*)—DranmBD— Waitihg 
Counts. 

FlalntifCs  attempt  to  waive  some  of  the 
counts  of  a  declaration  Is  unaTailing  as  agalnat 
a  demurrer  for  misjoinder  already  filed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1355-1369,  1361-1365,  1367-1374, 
1386;  Dec  Dig.  S  406.*] 

Exceptions  from  Chittenden  Count?  Court; 
E.  L.  Waterman,  Judge. 

Action  by  Charles  H.  Wetmore's  Adminis- 
trator against  James  L.  Karrick.  Certain 
of  defendant's  demurrers  were  overruled, 
and  he  brings  exceptions.  Affirmed  and  re- 
manded. 

Argued  before  POWERS,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON.  and  TAXLOB, 
JJ. 

Bofns  B.  Brown  and  Sherman  B.  Ifonlton, 
both  of  Bnrllngton,  and  John  F.  McKay,  of 
SomerriUe,  Mass.,  for  plalntUt  H.  S.  Pedk 
and  E.  G.  Mower,  both  of  Bnrllngtcm,  for  de- 
fendant 

POWERS,  C  J.  This  declaration  contains 
three  counts.    Two  are  on  sealed  Instru- 


ments ;  one  Is  on  a  promlraory  note.  The  dec- 
laraUon  Is  demurred  to  for  ndejolnder,  and 
each  count  is  demurred  to  for  Insufficiency. 
The  court  below  sustained  the  demurrers  to 
the  first  and  second  counts,  but  overruled 
the  demurrer  for  misjoinder,  and  adjudged 
the  third  count  sufficient  The  defendant  ex- 
cepted. The  questions  raised  as  to  the  suffl- 
deucy  of  the  third  count  are  like  those  dis- 
posed of  In  Trask;  Adm'r,  v.  Earrlck,  87  Vt. 
451,  SO  AtL  472.  and  need  not  here  be  dis- 
cussed. The  question  of  misjoinder  Is  for 
consideration. 

[1]  It  was  said  by  this  court  In  Smith  v. 
Purmont's  Estate,  63  Vt  878,  20  Att.  928, 
that  when  there  Is  a  misjoinder,  it  Is  unnec- 
essary to  consider  the  sufficiency  of  the  Im- 
proper count  taken  as  a  separate  pleading. 
And  this  Is  the  holding  of  some  of  the  courts. 
Kent  T.  Long,  S  Ala.  44;  Penter  v.  Straight, 
1  Wash.  865,  25  Pac.  460;  Dalson  v.  Bradber- 
ry.  60  lU.  82 ;  Wltherbee  v.  Bowles,  201  N.  T. 
427,  05  N.  E.  27.  On  the  other  hand,  there 
are  those  who  say  that  It  Is  only  where  the 
complaint  states  two  or  more  good  causes  of 
action  that  a  demurrer  will  He  for  misjoin- 
der. Boyd  V.  Mutual  Fire  Ins.  Co.,  116  Wis. 
155,  90  N.  W.  1086,  94  N.  W.  171,  61  L.  R.  A. 
918,  96  Am.  St  Bep.  948,  and  cases  cited; 
Jenkins  v.  Thofuason,  32  S.  C.  254,  10  S.  G. 
961.  See,  also,  Minneapolis,  etc.,  Ry.  Co.  v. 
Brown,  99  Minn.  384,  109  N.  W.  817;  Hatzel 
V.  Moore  (C.  C.)  120  Fed.  1016. 

Without  now  saying  which  of  these  rules 
Is  a  correct  statement  of  the  law,  and  not- 
withstanding Penter  v.  Straight  supra,  to 
the  contrary,  we  hold  that  where,  as  here, 
a  defendant  has,  by  his  demurrer  thereto,  es- 
tablished the  Insufficiency  of  the  counts  Im- 
properly joined,  thereby  elimlnatlug  them  as 
the  basis  of  a  judgment,  though  they  con- 
tinue to  be  a  part  of  the  declaration  (Powers 
V.  Rutland  R  Co.,  83  Vt  415,  76  Atl.  110), 
he  can  no  longer  be  heard  to  say  that  there 
Is  a  misjoinder.  This  Is  adopting  the  view 
of  Judge  Wheeler  In  Eatzel  v.  Moore,  supra : 

"The  joinder  of  partnership  and  individual 
causes  of  action  in  the  same  complaint  would 
seem  to  be  bad,  If  each  separately  would  be 
good ;  bat  sustaming  the  demurrer  to  the  part- 
nership count  eliminates  that,  and .  leaves  the 
other  cause  of  action  by  itself,  single  and  good." 

And  fhls  is  the  logic  of  it  The  reason 
why  a  misjoinder  is  a  ftital  defect  Is  be- 
<ause  otherwise  two  or  more  final  judgments 
of  the  same  or  different  kinds  in  one  actkm 
might  be  required;  whereas  the  law  allows 
bat  one.  Gould's  PL  IV,  97.  When  the  de- 
murrers to  the  first  and  second  counts  were 
sustained,  this  danger  was  averted,  for  these 
cotmts  could  not  thereafter  be  made  the  ba- 
sts of  a  Judgment  (Peninsular  Stove  Go.  t. 
EUls.  20  Ind.  App.  491,  61  N.  B.  106),  so  the 
difficulty  was  cured. 

[2]  The  pUUntUFs  attempt  to  waive  the 
first  and  second  counts  was  unavailing;  for 
It  was  after  demurrer  filed,  and  he  was  then 
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too  late.   1  Tldd'B  Piac.  681;  2  Sannd.  207, 
n.  2;  Boae  t.  Bowler,  1  B.  Black.  IdS  ; 
Gould'B  PI.  IT,  102;  1  Chit  20B,  206. 
JTndgment  afarmed,  and  cause  remanded. 


HOPKINS  T.  SABGENT'S  BSTATSL 

(Snprune  Court  of  Vermont.  Windham.  Oct 
14,  1914.-) 

1.  WiTREasKs  (f  139*)— COMSmBNOT— Action 
Against  Executob— Obbtuib  Qui  Tbubtent 
— "OniBB  Pabtt." 

Within  P.  S.  1590,  diBqualifying,  when 
an  executor  is  a  party,  "the  other  party"  to 
tatify  in  his  own  bebalC,  the  cestuls  qui  trus- 
tent  ar^  in  an  action  by  a  trustee  against  an 
executor,  parties  to  the  record,  and  disquali- 
fied. 

[EM.  Note.— ^or  other  cases,  see  Witnesses, 
Gent  Dig.  H  582-697;  Dec.  IMg.  {  1S9.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Other  Party.] 

2.  WlTKBBSlS  (I  17S*)— COJCPETBKOT— AOnOH 

Against. 

L'nder  P.  S.  1590,  disqualifying,  when  an 
executor  is  a  party,  the  other  part?  to  testify  in 
bis  own  hehalf,  one  of  the  cestuis  qui  trnstent 
is  disqualified  as  a  witness  for  the  other,  as  well 
as  for  himself,  in  an  action  by  the  tmstee 
against  an  execntor. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  708 ;  Dee.  Dig.  {  173.«] 
S.  Witnesses  (S  406*)— Evidencb  to  Dis- 
credit. 

To  discredit  witnesses  who,  in  testifying 
for  the  other  side,  denied  knowledge  of  a  cer- 
tain box,  it  is  competent,  as  against  an  objec- 
tion of  immateriality  and  irrelevancy,  to  show 
such  a  box  came  into  thdr  control. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  8§  1276-1279;  Dec  Dig.  |  406.*] 

4.  Mobtgaoes  (3  242*)— Asbignuent  fob  Coi> 
lection. 

If  an  assignment  of  a  mortgafre  by  testatrix 
before  she  made  her  will  was  merely  for  «>llec- 
tion,  the  avails  would  be  hers,  and  pass  under 
the  residuary  clause  of  her  will. 

[Ed.  Note.— For  other  casea,  see  Mortpages, 
Cent  Dig.  §8  627,  628;  Dec.  t>ig.  S  242.*} 

5.  Apfkal  and  Erbob  ({  758*)  —  Beview  — 
Beibfs. 

All  that  is  said  in  the  brief  relative  to  the 
refusal  of  requests  to  charge,  to  which  excep- 
tion was  taiten,  being  that  such  refusal  amount- 
ed to  reversible  error,  without  more,  the  matter 
will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3093;  Dec.  Dig.  {  758.*] 

6.  Evidence  (g  236*)  —  Acts  and  Declaba- 
tions  of  Deceased. 

Acts  and  declarations  of  deceased,  incom- 
sistent  with  the  defense,  in  an  action  against 
his  estate,  and  amounting  to  admissions  that  he 
received  property  as  a  trustee,  are  properly 
i-eceived  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  876-882;   Dec.  Dig.  g  236.*] 

Exceptions  from  Windham  County  Court; 
WUUam  H.  Taylor,  Judge. 

Carl  S.  Hopkins,  trustee,  presented  a  claim 
against  the  estate  of  John  P.  Sargent,  de- 
ceased, Walter  L.  Sylvester  being  the  exec- 
utor, which  being  disallowed  by  the  commis- 
sioners on  Uie  estate,  he  appealed  to  tbe 
trourt,  where  he  bad  rerdlct  and  Jndgment, 


and  defendant  brings  exceptions.  Reversed 

and  remanded. 

Barber  &  Barber,  of  Brattleboro,  for  plaln- 
tur.  A.  P.  Carpenter  and  Chase  &  Dal^,  all 
of  Brattleboro,  for  defendant. 

P0WEB8,  0.  J.  This  is  an  appeal  from 
tbe  disallowance  by  tbe  commissioners  on 
tbe  estate  of  John  P.  Sargent  of  a  claim  pre- 
sented by  Carl  S.  Hopkins,  trustee  of  Walter 
Bartlett  and  Lizzie  Crozler  Bartlett,  his  wife. 
Jobn  P.  Sargent  and  bis  wife,  Emma,  lived 
at  Brattleboro.  The  latter  owned  two  West 
ern  mortgages  and  the  notes  secured  there- 
by. On  September  28,  1898.  Mrs.  Sargent 
duly  assigned  and  delivered  these  notes  and 
mortgages  to  her  husband,  Jobn  P.,  and  on 
October  13,  1898,  she  made  and  executed  tbe 
will  under  which  tbe  claimant  was  appointed 
trustee  of  tbe  Bartletts.  Two  days  later  she 
died. 

After  the  mortgages  came  to  his  hands  as 
stated,  John  P.  Sargent  collected  them  and 
used  the  avails  for  bis  own  purposes.  He 
was  named  as  executor  In  Mrs.  Sargent's 
will,  and  settled  her  estate,  but  made  no  ac- 
coimt  therein  of  tbe  two  mortgages  or  tbe 
money  realized  therefrom. 

By  tbe  third  paragraph  of  Mrs.  Sargent's 
will,  she  gave  ber  husband  tbe  use.  Interest, 
and  Income  of  tbe  residue  of  her  estate,  with 
tbe  right  to  use  so  much  of  the  principal  as 
might  be  required  for  bis  comfortable  sup- 
port ;  and  at  his  decease  she  gave  tbe  Inter- 
est, Income,  and  rents  of  what  remained  of 
such  residue  to  Walter  Bartlett  and  Lizzie 
Crozler  Bartlett,  or  tbe  survivor  of  tbem, 
until  tbe  said  Walter  arrived  at  tbe  age  of 
45  years,  when  the  principal  was  to  become 
theirs.  It  Is  under  this  paragraph  that  the 
claimant  seeks  to  recover  In  the  right  of 
the  Bartletts  tbe  amounts  received  under  the 
mortgage.  John  P.  Sargent  died'October  25, 
1910,  and  Walter  L.  Sylvester  duly  qualified 
as  his  executor. 

The  trial  below  resulted  in  a  recovery  by 
tbe  claimant  of  tbe  amount  of  the  mortgages, 
and  tbe  case  cornea  here  on  the  executor's  ex- 
ceptions. 

[1]  The  Bartletts  were  allowed  to  testify 
at  tbe  trial,  and  the  executor  was  allowed 
an  exception  to  their  competency  as  witness- 
es, and  this  presents  the  most  Important 
question  In  tbe  case.  They  testlded  that 
they  were  present  when  the  two  mortgage 
were  transferred  to  Sargent,  and  that  the 
puriwse  of  such  transfer,  as  then  stated  by 
Mrs.  Sargent  was  to  enable  Sargent  con- 
veniently to  handle  them  for  the  Bartletts' 
benefit,  and  to  save  the  expense  of  an  admin- 
istrator In  the  West,  and  that  the  avails  of 
the  mortgages  should  be  for  the  benefit  of 
the  Bartletts  after  Sai^nt's  death.  They 
also  testified  to  other  matters  pertinent  to 
the  issues  raised. 

Tbe  claimant  predicates  his  argument  In 
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support  of  the  ruUng  on  Atkins*  Estate  t.  i 
Atldns*  Estate^  69  Yt  270,  37  AtL  746.  Tbat 
was  a  case  In  whldti  Julia  Atkins'  estate 
was  seeking  to  recover  fn^n  tlis  estate  of 
her  husband,  Hiram  Atklna,  the  sum  he  was 
to  imy  tor  property  which  came  to  her  from 
her  fattier's  estate  and  wfaltA  tiad  been 
transferred  to  Hiram  In  his  lifetime  Henry 
BC  K'<mb«H  made  the  tran^Eer  as  administra- 
tor of  the  estate  of  Mrs.  Atkins'  father. 
Kimball  was  also  the  administrator  of  Mrs. 
Atkins'  estate.  He  was  allowed  to  testify 
in  sDtq;iort  of  the  dalm.  It  was  held  tbat  he 
waa  not  dlsqnallfled  by  T.  S.  1237  (P.  S. 
1589),  because  he  was  not  a  party  to  the 
contract  in  issue ;  nor  was  he  dlsqnallBed  by 
V.  S.  1238  (P.  S.  1090) ;  for,  though  the  ad- 
verse party  was  an  administrator,  there  was 
no  IncQoallty,  and  he  was  not  within  the  pur- 
pose and  meaning  thereof. 

Biasmoch  as  the  defendant  here  claims 
noUilng  on  aceomit  of  P.  S.  1589,  but  pnts 
the  dlsqnaliflcatlon  of  the  BarQetts  square- 
ly on  P.  S.  1590,  the  Atkins  Case  do«  not 
help  the  claimant  For,  applied  to  the  case 
in  hand,  it  merely  means,  at  most,  that  Hop- 
kins, the  trustee,  would  be  competent ;  that 
between  him  and  the  executor  there  wouM 
be  no  inequality.  But  the  Btanding  of  the 
ccstnis  qui  trustent,  the  Bartletts,  as  wit- 
nesses. Is  not  touched  by  that  case. 

It  was  held  In  Meier  v.  Thleman,  90  Mo. 
433,  2  8.  W.  435,  a  case  that  would  come 
under  P.  S.  1589,  that  the  words  of  the  stat- 
ute "the  other  party"  refer  to  the  othei 
party  to  the  orl^nal  contract  or  cause  of  ac- 
tion, and  not  necessarily  to  the  otber  party 
to  the  record.  This  holding  was  referred  to 
with  unqualified  approval  In  Barnes  v.  Dow, 
59  Vt,  530,  10  Atl.  258,  the  court  saylog  that, 
"although  thia  doctrine  may  not  yet  have 
been  reached  In  our  decisions,  its  Justice  and 
logic  would  seem  to  compel  Its  ultimate 
adoption"— a  sentiment  with  which  we  now 
concur.  It  may  be,  however,  that  the  words 
"the  other  party,"  In  P.  S.  1590,  in  view  of 
the  context  or  other  proper  consideration, 
have  a  more  restricted  meaning. 

It  has  frequently  been  said  that,  compe- 
tency being  the  rule  and  incompetency  the 
exception,  such  statutes  should  be  strictly 
construed,  and  some  have  said  that  It  is  not 
enough  that  the  witness  should  come  within 
the  spirit  of  the  statute,  but  that  he  must 
come  within  Its  letter.  But,  however  this 
may  be,  we  think  the  statute  should  receive 
a  reasonable  construction,  and  that  this  re- 
qnites  us  to  have  regard  for  the  fraudulent 
practices  which  it  was  designed  to  guard 
against.  A  mere  glance  at  the  lualter  shows 
that,  if  we  were  to  hold  that  persons  situat- 
ed like  the  Bartletts  could  testify  In  a  suit 
like  this,  the  door  would  be  open  to  much 
fraud  a'nd  false  swearing.  Take  this  very 
claim:  Sargent  lived  12  years  after  his  wife 
died.  During  all  this  time  he  treated  the 
mortgages  and  their  avails  as  his  own.  On 
Febnury  7,  1899,  he  filed  his  swwn  Idtsd- 


tory  as  ezecut<n'  of  lbs.  Sargent's  estate,  In 
which  he  made  no  reference  to  this  money. 
Subsequently  he  presented  his  adrntnlstratiMi 
account  therein  making  no  reference  to  thte 
fond,  wbidi  account  was  examined  and  al- 
lowed by  the  pnrfjate  court  All  this  time 
the  Bartletts  knew  that  this  money  belonged 
to  them  as  much  as  any  of  Mrs.  Sargrat's 
proper^.  Without  Insinuating  that  this 
claim  is  anything  but  an  honest  one,  it  is  ap- 
parent that  Uie  plaintiff's  theory  of  the  law 
would  greatly  favor  a  designing  person  sit- 
uated as  the  Bartletts  are  who  desired  to 
defraud  Blr.  Sargent's  estate. 

The  statute  should  be  considered  with 
great  care  before  such  a  consteucUon  is  plac- 
ed upon  it  as  would  make  this  result  pos- 
sible. HappUy,  it  is  not  difficult  to  avort  this 
result;  for  the  Bartletts  are  parties  to  the 
record.  To  be  sure,  they  are  suing  by  repre- 
sentation ;  but  in  every  fair  smse  they  are 
the  ctalmaats.  The  trustee  Is  nothing  but  a 
representative.  He  holds  the  legal  title,  but 
he  holds  It  for  them,  and  not  for  himself. 
He  holds  it,  but  he  does  not  own  it  It  may 
be  token  from  him  and  conferred  upon  an- 
other without  his  consent  Accordingly  It  is 
held  tbat  when  a  trustee  sues  his  cestol  Is  a 
party  to  the  record.  Gabbett  Trustee,  v. 
Sparks,  60  Ua.  582.  It  is  like  the  case  of  an 
Infant  suing  by  next  friend.  In  which  case 
the  infant  is  a  party.  Ranson  v.  Harleeren, 
13  Ohio  O.  C.  (N.  S.)  511.  In  such  cases  the 
law  will  not  regard  the  particular  form  or 
arrangement  called  for  by  the  rules  of  plead- 
ing, but  will  look  through  the  form  to  the 
substonoe,  and  see  who  it  really  is  who  Is 
suing. 

[2]  The  Bartletts  are  tocompetent  under 
the  statute,  and  to  admit  their  testimony  was 
error.  But  the  plaintiff  says  that,  even  If 
they  are  dlsgualiSed  under  P.  S.  1590,  each 
was  a  competent  witness  for  the  other,  and. 
the  contrary  not  appearing,  this  court  will 
presume  in  aid  of  the  judgment  that  their 
testimony  was  so  restricted ;  in  other  words, 
that  Bartlett  was  used  only  as  a  witness  for 
his  wife,  and  Mrs.  Bartlett  only  as  a  witness 
for  him.  But  the  contrary  does  appear.  The 
transcript  la  referred  to  on  all  questions  and 
made  controlling,  and  it  shows  that  no  such 
restriction  was  made  below.  But,  beyond 
this,  the  plaintiff's  position  is  untenable^  We 
do  not  put  our  decision  on  the  ground  that 
these  witnesses  were  dlsqualifled  by  their 
interest,  but  that  they  were  parties.  So  it  is 
not  a  question  whether  one  was  testifying  for 
himself  or  the  otber. 

[3]  The  defendant  excepted  to  certain  evi- 
dence regarding  a  tin  box  in  which  Sargeut 
was  said  to  have  kept  his  valuable  papers. 
The  only  point  made  in  the  brief  is  tbat  It 
was  immaterial  and  irrelevant  It  Is  a  suth- 
ctent  answer  to  this  objection  to  say  that  the 
Heywoods  were  witnesses  for  the  defense  and 
denied  knowledge  of  such  a  box ;  and  to  dis- 
credit them  It  was  competent  to  show  that 
there  was  such  a  box,  that  it  came  Into  their 


Digitized  by 


16 


g2  ATLA14TI0  BEPOBTBB 


CVL 


control,  sncl  tbat  It  bad  not  been  produced  by 
them.  There  was  evidence  tending  to  estab- 
lish these  facts.  And  for  this  reason,  the  ar- 
gument In  behalf  of  the  plaintiff  regarding 
the  conduct  of  the  Heywoods  was  warranted. 
Whether  or  not  more  regarding  the  tin  box 
was  received  in  evidence  than  was  admis- 
.slble,  we  do  not  stop  to  consider,  In  view  of 
the  limited  objection  now  nrged. 

[4]  There  was  no  error  In  overruling  the 
defradant's  motion  for  a  verdict  The  claim 
was  tbat  the  transaction  between  Mr.  and 
Mrs.  Sargent  amounted  either  to  a  valid  gift 
or  an  Irrevocable  tmst  in  favor  of  the  Bart- 
letts;  and  that,  inasmuch  as  Mrs.  Sargent 
had  parted  with  the  possession  and  title  be- 
fore she  made  her  will,  she  conld  not  devise 
the  mortgages  by  her  will.  Bat  as  the  case 
stood  there  was  evidence  tending  to  show 
that  she  only  assigned  the  mortgages  for  col- 
lection, In  which  case  tbe  avails  would  be 
hers,  and  It  would  not  be  a  case  In  which  she 
parted  with  fuU  Utie. 

[B]  The  defendant  excepted  to  the  refusal 
of  the  court  to  charge  the  jury  In  accordance 
with  his  first,  second,  third,  and  eighth  re- 
quests. All  be  says  In  his  brief  is  that  such 
refusal  amounted  to  reversible  error.  He 
gives  us  no  aid  in  discovering  the  error,  and 
his  points,  If  he  has  any,  Ste  too  inadequately 
briefed  to  require  consideration.  This  court 
does  not  search  for  grounds  on  which  to  re- 
verse a  judgment  Gtordon  y.  Deavitt  85  Vt 
338,  81  Atl.  1128. 

[1]  Tbe  acts  and  declarations  of  Mr.  Bar- 
gent,  so  far  as  they  were  inconsistent  with 
the  defense  made  in  behalf  of  his  estate  and 
amounted  to  admissions  that  he  took  the 
mortgages  as  trustee,  and  that  tbe  funds  were 
to  go  under  the  will,  were  properly  recd,ved 
in  evidence,  though,  as  we  have  seen,  they 
could  not  be  proved  by  the  Bartletts.  . 

Reversed  and  remanded. 

FISH,  Superior  Judge,  sitting  in  place  of 
TAXLOR,  J. 


rRBDEBIGE  v.  MORSE). 
(Soprara  Court  of  Vermont   Windham.  Oct 
14.  1914.) 

1.  MaBBIAOE  (I  48*)  —  PBOOP— BSPOTATXON— 

Cohabitation. 

Reputation  and  cohabitation  are  not  com- 

fiet«nt  proof  of  marriage  in  an  action  for  crim- 
nal  convereatioD. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  8  79;   Dec  Dig.  fi  48.*] 

2.  Evidence  (8  366*)— Dooumnts— Authen- 
TicAiioN— Mabsiaqe  Cebtificatb. 

A  marriage  certificate,  however  complete 
and  formal,  does  not  prove  itself. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S8  1521-1539;  Dee.  Dig.  I  806.*] 

8.  Mabbiaoe  (8  48*)— pROor  or  Mabbiaoe— 
Pebfobuance  of  Cebkmont  —  SnnssquEHT 

Cohabitation. 

In  an  action  for  criminal  conversation  and 
alienation  of  affections,  plaintiff's  evidence  aa  to 
the  performance  of  a  marriage  ceremony  be- 


tween herself  and  her  aDexed  husband  was  ad- 
missible, in  connection  with  the  prodnction  of 
a  marriage  certificate  with  proof  of  the  signa- 
ture of  the  oflBcer  perfoxming  the  marriage,  to 
show  a  valid  marrii^. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  {  71;  Dea  Dig.  {  4S.'] 

4.  OnrcEBs  (|  17*)— OmoiAi.  Chabactbb— 

Evidence. 

Where  a  marriage  certificate  purported  to 
have  been  signed  by  one  J.,  a  New  Tork  justice 
of  the  peace,  evidence  of  a  resident  of  the 
town  wherein  the  justice  bad  jurisdiction,  and 
a  relative  of  hia,  that  J.  was  justice  of  the 
peace  for  two  terms,  and  tbat  he  acted  as  aach- 
at  the  time  th^  marriage  purported  to  have  been 
solemnized,  was  sufficient  to  establish  J.'s  offi- 
cial character. 

[Ed.  Note.— For  other  cases. 
Cent  Dig.     21.  113;  Dec  Dig.  |  17.*] 

6.  OnrcEBS  (|  17*)— Oitioial  Oharacteb— 
Justices  or  the  Peace— Pbzma  Facie  Evx- 

DENOE. 

Evidence  that  one  la  reputed  to  be  and  has 
acted  as  a  justice  of  tbe  peace  is  prima  facie 
proof  that  he  was  regulai^  appointed  to  that 
office. 

[Ed.  Note^For  odier  caaea.  see  Officers,  Gent 
Dig.  If  21.  113;  Dec  DlTl  17.*] 

6.  Evidence  (S  35*)— Bobdik  or  Psoor-Gn- 
EMONiAX.  Mabbiaoe  —  FoBBiair  Stats— Au- 

THOBITT  OF  OfFICEB. 

On  an  issue  as  to  the  validity  of  a  mar- 
riage alleged  to  have  been  performed  by  a  jus- 
tice of  the  peace  In  New  York,  the  burden  was 
on  plaintiff  to  ehow  that  the  laws  of  New  York 
authorized  socb  justices  to  perform  marriage 
ceremonies,  and  the  court  could  not  take  judi- 
cial notice  that  the  statutes  of  such  state  con- 
ferred such  authority. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S8  35,  SI;  Dec  Dig.  8  35.*] 

7.  Statutes  (8  289*)  —  Foreign  Statute  — 
Pboof  —  Mabbiaoe  Cebeuont— Justice  or 

THE  Peace- PeBFOEMANCB— AUTHOBITT. 

On  an  issue  as  to  whether  a  marriage  bad 
been  legally  performed  before  a  justice  of  the 
peace  in  a  foreign  state,  evidence  of  the  layman 
that  he  knew  that  marriages  were  performed  in 
that  state  by  justices  of  the  peace  was  Insuffi- 
cient to  show  that  tbe  justice  bad  statutory 
authority  to  do  bo. 

[Ed.  Note.— For  other  cases,  see  Statute•^ 
Ceot  Dig.  88  389,  390;  Dec  Dig.  8  289.*] 

8.  Dauaqes  (8  178*>— Alienation  of  Affec- 
tions—Cbiminal  Co  NVEBSATiON— Evidence. 

In  an  action  for  alienation  of  affections 
and  criminal  conversation,  evidence  that  wit- 
nesses noticed  a  change  in  plaintiff's  appearance 
and  conduct  indicating  mental  distress,  after 
they  had  noticed  a  cbange  in  the  conduct  of  ber 
husband  toward  her,  was  admissible  aa  evidence 
of  mental  suffering. 

[Ed.  Note.— For  other  cases,  see  Damagae, 
Cent  Dig.  8  472;  Dec  Diim7a*] 

9.  Hubbakd  and  Wifb  (8  832*)— Alienation 
OF  Affections  —  Mental  Buffebino  — 
Pleading. 

In  an  action  by  a  wife  for  Bllenation  of  sf- 
fectlona,  evidence  of  mental  suffering  was  -ad- 
missible to  show  damage  without  a  8pe<^  al- 
legation in  the  declaration. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  i  1123;  Dec.  Dig.  |  832.*: 

10.  Husband  asd  Wife  (8  334*)— Alienation 
OF  Affections— Damages. 

In  estimating  the  damages  sustained  by  a 
wife  by  tbe  alienation  of  her  husband's  affec- 
tions, the  jury  may  consider  tbe  effect  on  her 
of  the  existence  <h  the  relations  between  de- 
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tendant  and  her  husband  aa  they  appeared  to 
ber  at  the  time. 

_rEd.  Kote.— For  other  cases,  see  Basbond  and 
Wife,  CenL  Dig.  1 1126;  Dec.  Di«.  |  834.*] 

IL  Appeal  and  Ebbob  (S  690*)— Bboeptioh 

or  Evidence— Rbcobd. 

Where,  in  an  action  by  a  wife  for  aliena- 
tion of  her  hoeband's  affections,  it  was  shown 
that  defendant  lived  bat  a  short  distance  from 
and  in  aigbt  of  a  mill  operated  by  plaintiff's 
husband,  the  admissloo  oi  evidence  that  there 
were  occasions  when  be  was  wanted  at  the 
mill  and  could  not  be  found  there,  -and  that  on 
such  occaaionB  the  whistJe  would  be  blown  to 
call  him,  and  he  would  be  seen  coming  from  the 
direction  of  defendant's  house,  was  not  shown 
to  be  erroneous ;  it  not  appearing  that  the  tran- 
script contained  all  the  evidence  on  the  subject, 
and  that  there  was  no  testimony  sbowint;  that 
on  such  occasions  he  came  from  defendant's 
house  as  well  as  from  that  direction. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  U  2897-2899,  2902-2904, 
2806,  2908;  Dec  IMg.  ji  090.*] 

12.  Appeal  and  Ebbob  (g  1048*)— Rbvibw— 
Bdlikob  on  Etidsnoi— Pbxjudice. 

Where,  in  on  action  for  alienation  of  af< 
lections,  it  was  shown  that  defendant  did  some 
business  in  carrying  people  for  hire,  and  a  wit- 
ness testified  that  she  had  seen  defendant  car- 
rying plaintiff's  husband  a  great  many  times, 
but  had  seen  nothing  more  than  their  riding  to- 
gether, defendant  was  not  prejudiced  by  the 
court  permitting  the  witness  to  state  on  cross- 
sxaminatioD  that  she  told  plaintiff  about  having 
seen  defendant  riding  with  plaintiff'B  bosband 
and  talked  it  over  with  her. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4140-^46.  4161,  4168- 
4160;  Dea  Dig.  |  104&*1 

15.  Tbial  (i  62*)~IUidiPnoH  of  Btzdbnob— 
Rkbuttal. 

Where,  in  an  action  for  alienation  of  the 
affections  of  plaintiff's  husband,  defendant 
claimed  that  the  suit  was  prosecated  pursuant 
to  a  collusive  imderstanding  between  plaintiff 
and  her  husband,  evidence  was  admissible  in  re- 
butul  tbat.  before  plaintiff's  husband  left  her, 
she  knew  of  his  having  a  latge  sum  of  money, 
and  that  two  weeks  before  he  left  he  was  paid 
1500,  and  that  he  then  gave  her  only  enough  of 
it  to  cover  current  bills,  in  connection  with  a 
further  offer  of  proof  that  on  the  date  he  left 
he  drew  from  the  bank  the  entire  balance  of 
his  account  and  left  debts  amounting  to  over 
$1,000,  and  that  thereafter  plaintiff  made  an 
agreement  with  the  attorney  for  the  creditors 
tbat  her  mill  should  be  put  to  work  to  pay  such 
indebtednea. 

[Ed.  Mote.— For  other  cases,  see  Trial,  Gent. 
Dig.  H  148-160;  D«:^  Dig.  |  62.*] 

14.  Husband  and  Wir  (|  350*)— Aubna- 
TioN  or  AFFEOTioNa— CmnNAi:.  Contebsa- 

TION— IRBTBUOTIONS. 

In  an  action  for  alienation  of  affectiona  and 
criminal  conversation,  the  court  properly  charg- 
ed that  if  the  jury  found  the  fact  of  an  adul- 
terous disposition  and  the  opportunities  which 
the  evidence  tended  to  establisli,  and  were  satia- 
fied  from  these  facts  that  the  parties  had  had 
sexual  intercourse,  the  plaintiff  could  recover 
under  the  second  count,  unless  the  jury  found 
that  plaintiff  was  willing  tbat  her  husband 
should  have  criminal  conversation  with  defend- 
ant and  consented  thereto. 

[Ed.  Mote. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  1135;  Dec.  Dig.  S  350.*] 

16.  Husband  and  Wifk  (5  350*)— Cbiminal 
Con  vebbatxon — I  nbtbuction  s. 

In  an  action  for  criminal  conversation,  a 
request  to  charge  tbat  if  plaintiff  had  knowledge 
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of  the  adulterous  disposition  of  defendant,  and 
of  her  intent  in  connection  with  plaintiffs  bus- 
band,  and  then  continued  to  live  with  him,  that 
would  operate  as  a  condonation,  and  would  at 
least  go  to  mitigate  the  damages,  was  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Hustand  and 
Wife,  Cent  Dig.  |  1135;  Dec  Dig.  |  350.*1 

16.  Trial  (|  219*)  — iNvrBuonoNB— Sutfe- 

CIENOT. 

Where,  in  an  action  for  alienation  of  af- 
fections and  criminal  conversation,  defendant 
charged  conapirscy  between  plaintiff  and  her 
husband  to  .prosecute  the  suit,  an  instruction 
that  defendant  charged  tliat  the  diBappearan(% 
of  plaintiff's  husband  was  a  part  of  a  scheme 
between  plaintiff  and  her  husband  to  get  dam- 
ages from  defendant,  and  that  it  was  unneces- 
sary for  the  court  to  tell  the  jury  that  if  fluch 
was  the  case,  plaintiff  could  not  recover  in  any 
event,  was  sufficient  on  such  Issue  without  a 
definition  of  eornqplraey. 

[Ed.  Note.— For  other  cases,  aea  Trial*  Gent 
Dig.  I  489:  Dec  Dig.  I  219>1 

Exceptions  from  Windham  County  Gonrt; 
William  H.  Taylor,  Judge. 

Action  by  Ellen  A.  Frederick  against  Lilli- 
an A.  Horse  for  alienation  of  aCFectlons  of 
plaintUTs  husband.  Judgment  for  plaintiff 
and  defendant  brings  exertions.  Reversed 
and  remanded. 

Argued  before  ROWBIJi,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, J  J. 

Chase  &  Daley,  of  Brattleboro,  for  plnln- 
ttff.  Barber  ft  Barber,  of  Brattleboro,  for 
defendant 

MUNSON,  J.  The  case  was  tried  on  a  dec- 
laration in  two  counts,  alleging  alienation  of 
'affection  and  criminal  conversation.  The 
plaintiff  testified  tbat  she  was  married  to 
George  H.  Frederick,  her  claimed  husband, 
at  Hooslck  Falls,  In  the  state  of  New  Yoi% 
on  the  29th  day  of  November,  1905,  by  W. 
C.  Jones,  a  Jnstlce  of  the  peace.  She  of- 
fered no  eyewitness  of  exchange  of  consent 
or  marriage  ceremony,  except  her  own  tes- 
timony. The  plalntUI  then  produced  a  cer- 
tificate of  marriage  corresponding  to  this, 
testimony,  and  Introduced  competent  proof 
of  the  signature.  The  plaintiff  also  tes- 
tified to  cohabitation  subsequent  to  the  mar- 
riage ceremony.  The  plaintiff  Introduced 
one  Byers,  a  resident  of  Hooslck  and  a  rel- 
ative of  Jones,  who  testified  tbat  In  New  York 
Justices  of  the  peace  were  elected  early  In 
:  November  every  two  years ;  that  Jones  had 
;  two  terms;  that  he  was  acting  as  a  Justice 
In  the  latter  part  of  November,  1905;  and 
that  he  once  saw  him  perform  a  marriage 
ceremony.  He  was  then  asked  If  he  knew 
whether  a  Juslice  of  the  peace  bad  authority, 
under  the  laws  of  New  Tork,  to  solemnize 
marriages,  and,  objection  being  made  to  bis 
competency,  the  court  said,  "We  will  allow 
him  to  state  whether  he  knows  what  the  law 
is;"  and,  the  witness  having  thereupon  said 
that  he  knew  they  [>erformed  marriages,  the 
question  was  renewed,  and  the  witness  re- 
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plied,  "he  has."  The  witness  was  not  a  law- 
yer. The  plaintiff  also  introduced  a  certified 
copy  of  a  certldcate  of  the  marriage  of  these 
parties,  with  the  accompanying  statistical  in- 
formation, as  the  same  were  recorded  In  the 
office  of  the  registrar  of  vital  statistics.  All 
this  evidence  was  received  under  exception. 

[1-61  It  Is  true  that  reputation  and  co- 
habitation are  not  competent  proof  of  a  mar- 
riage, in  actions  for  criminal  conversation 
(Northfleld  V.  Vershire,  83  Vt  110),  and  that 
a  marriage  certtflcate,  however  complete  and 
formal,  does  not  prove  itself  (State  v.  Horn, 
43  Vt  20).  But  the  plaintiff's  testimony  to 
the  performance  of  a  marriage  ceremony  and 
subsequent  cohabitation  was  admissible,  in 
connection  with  the  production  of  a  marriage 
cerciflcate  with  proof  of  the  official  signature, 
if  there  was  competent  evidence  of  the  au- 
thority of  the  person  signing.  The  testimony 
of  Byers  was  sufficient  proof  of  the  official 
character  of  Jones.  Evidence  that  one  Is  re- 
puted to  be  and  has  acted  as  a  justice  of  the 
peace  is  prima  facie  proof  ttiat  be  was  regu- 
larly appointed  to  that  office.  State  v.  Abbey, 
29  Vt  60,  67  Am.  Dec.  754.  So  the  question 
of  proof  turns  upon  the  competency  of  the 
evidence  received  to  show  that  justices  of  the 
peace  In  New  York  have  authority  to  cele- 
brate marriages. 

[I]  It  was  said  in  State  v.  Rood.  12  Vt  306, 
where  the  validity  of  a  New  York  marriage 
was  In  question,  that  it  was  not  necessary 
that  the  law  be  proved  if  it  was  known  to 
the  court  at  the  trial,  or  if  it  was  known  to  the 
Supreme  Court  to  be  as  decided  on  the  trial. 
This  pronouncement  was  repudiated  in  State 
V.  Horn,  43  Vt  20.  That  was  a  trial  for  big- 
amy; and  a  paper  purporting  to  be  a  certifi- 
cate of  a  marriage  performed  in  Pennsylva- 
nia by  a  Justice  of  peace  was  received  in  evi- 
dence, without  any  showing  that  there  was  a 
man  bearing  the  name  affixed  to  the  certifi- 
cate who  was  a  justice  of  the  peace,  or  that 
by  the  laws  of  Pennsylvania  a  justice  of 
the  peace  had  authority  to  solemnize  mar- 
riages. As  to  the  second  objection,  the  court 
said: 

"The  laws  of  other  states,  when  material  to 
the  merits  of  a  case,  cannot  be  established,  ex- 
cept by  legal  evidence,  aad,  if  statute  laws, 
they  must  be  proved  bv  the  production  of  the 
statute.  If  a  justice  of  the  peace  has  such  au- 
thority by  the  laws  of  Pennsylvaaia,  it  is  to 
be  taken  to  exist  by  statute." 

This  was  the  definite  adoption  of  one  of 
two  rules,  each  of  which  has  the  support  of 
excellent  authorities.  Some  of  the  states  hold 
that  statute  laws  may  be  shown  by  the  testi- 
mony of  persons  found  competent  to  testify 
regarding  them.  But  most  of  them  require 
the  production  of  the  statute.  See  2  Wig. 
§  1271,  note  4.  This  seems  to  be  the  rule  of 
the  United  States  Supreme  Court  Pierce  v. 
Indseth,  106  U.  S.  546,  1  Sup.  Ot  418,  27 
L.  Ed.  254.  We  are  not  indifferent  to  the 
arguments  made  in  support  of  the  more  lib- 
eral rule,  but  the  decision  la  State  v.  Horn 
haa  been  the  lav  of  tbla  state  for  over  40 


years,  and  we  think  that  If  a  diange  la  to  be 
made,  it  should  be  effected  by  leglsIatlTe  ac- 
tion. 

[7]  But,  If  we  were  to  adopt  the  other  rule, 
it  would  not  avail  the  plaintiff  upon  the  rec- 
ord submitted.  If  we  treat  the  admission  of 
the  evidence  as  a  finding  of  competency,  it 
must  be  said  that  there  was  no  evidence  to 
support  the  finding.  The  only  evidence  of 
qualification  was  the  statement  of  the  wit- 
ness that  be  knew  that  marriages  were  per- 
formed in  New  York  by  Justices  of  the  peace. 
If  the  exercise  of  an  official  function  can 
be  accepted  as  proof  of  a  statutory  authority, 
it  must  be  something  more  than  its  exercise 
in  a  single  instance  or  by  a  single  person. 
It  has  recently  been  held  in  Rhode  Island, 
with  reference  to  parol  evidence  of  the  stat- 
utory provisions  of  another  state: 

"That  courts  should  not  admit  in  evidence  and 
treat  as  correct  the  testimony  of  a  witness  as 
to  such  provisions,  without  examination  as  to 
his  qualincatioD,  and  solely  on  the  authority  of 
his  statement  that  he  knows  the  laws  of  an- 
other state."  O'Donnell  v.  Johnson  rR.  I.)  90 
AtL  165,  167. 

[I,  B]  Witnesses,  who  had  noticed  a  change 
in  the  conduct  of  the  plaintiff's  husband 
towards  her,  were  permitted  to  testify  to 
subsequent  changes  in  the  appearance  and 
conduct  of  the  wife  indicative  of  mental  dis- 
tress. These  matters  were  objected  to  as 
self-serving  evidence  and  for  want  of  any 
allegation  of  special  damage.  It  is  well  set- 
tled that  symptoms  of  mental  suffering  may 
be  shown  by  observers  whenever  the  fact  is 
material.  Kidder  v.  Bacon,  74  Vt  263,  275, 
52  Atl.  322.  No  special  allegation  was  needed 
to  make  this  evidence  admissible^ 

[10]  In  estimating  the  damages  sustained 
by  the  wife  by  the  alienation  of  her  bud- 
band's  affection,  the  Jury  may  consider  the 
effect  produced  upon  the  plaintiff  by  the 
existence  of  the  relations  t)etween  the  de- 
fendant and  her  husband  as  they  appeared 
to  Iter  at  the  time.  Note  46  Am.  St  Rep. 
477 :  Nevlns  v.  Nevins,  68  Kan.  410,  76  Pac. 
492;  Rollins  T.  Chalmers,  51  Vt  692. 

[11]  The  house  where  the  defendant  lived 
was  a  short  distance  from  and  in  sight  of  the 
mill  operated  by  the  plaintiff's  husband.  The 
plaintiff  was  permitted  to  show  that  there 
were  occasions  when  Frederick  was  wanted 
at  the  mill  and  could  not  be  found  there,  and 
that  on  such  occasions  the  whistle  would  be 
blown  to  call  blm,  and  that  he  would  be  seen 
coming  from  the  direction  of  the  defendant's 
house.  The  evidence  was  objected  to  as  Im- 
material. It  is  argued  that  the  admissibility 
of  the  evidence  must  depend  upon  some  show- 
ing connecting  the  defendant  with  these  oc- 
currences; and  that  it  did  not  appear  that 
the  defendant  was  in  the  house  at  these 
times,  or  that  she  heard  or  knew  of  the  blow- 
ing of  the  whistle,  or  that  Frederick  came 
from  her  house.  The  exceptions  state  that 
there  was  no  direct  evidence  of  these  matters, 
and  the  whole  transcript  of  the  evidence 
bearing  upon  thia  question  la  referred  to  for 
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tbe  pnrpose  of  Bhowlng  the  circumstances 
teodlDg  to  connect  tbe  defendant  with  them. 
Nothiug  which  purports  to  be  a  tranacript 
of  all  the  evidence  bearing  upon  this  question 
has  been  submitted  to  us.  The  onl7  question- 
able feature  of  the  evidence,  upon  the  case 
as  it  stands.  Is  that  it  stops  short  of  showing 
ttiat  Frederi(^  came  from  defendant's  house ; 
and  it  may  easily  be  supposed  that  the  testi- 
mony covered  <^rcumstances  which  tended 
to  show  that  Frederick  came  from  the  house 
as  well  as  from  the  direction  at  the  house. 
The  defendant  fails  to  show  error. 

[12]  It  appears  that  the  defendant  did 
some  business  In  carrying  people  for  hire.  A 
witness  produced  by  the  defendant,  who  had 
testified  in  direct  examination  that  she  had 
seen  the  defendant  carrying  plaintiff's  hus- 
band a  great  many  times,  but  had  seen  noth- 
ing more  than  their  riding  together,  was  per- 
mitted to  testify  In  crosa^aminatlon,  against 
the  defendant's  objection,  that  she  had  told 
the  plaintiff  about  having  seen  the  defendant 
riding  with  plaintiff's  husband,  and  bad 
talked  it  all  over  with  her,  and  that  it  was 
their  usual  conversation  when  riding  together 
on  three  spedfled  occasiens.  The  ruling  of 
the  court  was  "allowed  In  cross-examination 
under  defendant's  exception."  If  this  was 
not  technically  correct,  we  see  no  possible 
ground  fbr  saying  that  the  evidence  was 
harmful. 

[13]  The  plaintiff  was  permitted  to  testify 
in  rebuttal  tba^  before  her  husband  went 
away  she  knew  of  his  liavlng  quite  a  large 
sum  of  money;  that  she  had  known  him  to 
have  at  each  pay  day  large  rolls  of  bills; 
that  on  the  last  pay  day,  about  two  weeks 
before  he  left,  he  was  paid  $500;  and  that  he 
gave  her  only  enough  of  It  to  cover  the  bills 
over  Sunday.  This  was  objected  to  as  not 
rebuttal;  the  defendant  having  offered  no 
evidence  on  the  subject  The  defoidant 
claimed  that  the  salt  was  brought  and  prose- 
cuted in  pursuance  of  a  collosive  understand- 
ing between  the  plaintiff  and  her  hnsband; 
and  this  e\'ldence  was  received  as  bearing 
upon  the  question  of  coUuslon,  under  an  of- 
fer to  show  farther  that  on  tbe  day  Freder- 
ick left  he  drew  from  the  bank  the  entire 
balance  of  his  accoont  and  left  debts  amount- 
ing to  about  11.000,  and  that  the  plaintiff 
liad  made  an  agreement  with  an  attorney 
for  the  creditors  by  which  her  mill  was  to  be 
pat  to  work  to  pay  this  Indebtedness,  and 
afterwards  to  be  returned  to  her.  We  think 
the  evidence  objected  t<^  with  that  offered  in 
connection  with  it,  tendM  to  show  that  the 
plaintiff  was  not  acting  in  collusion  with  her 
husband,  and  was  therefore  properly  received 
In  rebuttal. 

The  exceptions  taken  to  the  instructions  of 
the  court  regarding  proof  of  marriage  are 
mflteiently  disposed  of  by  wbat  has  already 
been  said. 

[14]  Tbe  court  diarged  In  substance  that  if 
the  jury  found  tbe  fact  of  an  adulterous  dis- 


position, and  the  opportunities  to  ocanmlt 
adultery  which  the  evidence  tended  to  es- 
tablish, and  were  satisfied  from  these  facts 
that  sexual  intercourse  was  had  on  any  of 
these  occasions,  the  plaintiff  could  recover 
under  the  second  count,  unless  the  jury  found 
that  she  was  willing  that  her  husband  should 
have  criminal  conversation  with  the  defend- 
ant and  consented  to  the  act  of  intercourse. 
This  instructl<Hi  was  excepted  to,  but  we 
thtnk  it  was  correct  and  adequate. 

[IS]  The  defendant  also  excepted  to  the 
failure  to  chaige  that  if  the  plainUff  had 
knowledge  of  the  adulterous  disposition  of 
the  defendant  and  of  her  Intent  In  connectlofl 
with  Frederick,  and  then  continued  to  live 
with  him,  that  would  operate  as  a  condone* 
ment,  and  should  at  least  go  to  mitigate  the 
damages.  The  refusal  to  give  this  instruc- 
tion was  not  error. 

[II]  The  court  charged  as  fOUows  upon 
the  subject  of  collusion: 

"The  defendant  urges  that  the  disappearance 
of  tbe  plaintiff'B  husband  was  a  part  of  a  scheme 
between  the  plaintiff  and  her  husband  to  get 
damages  of  the  defendant  It  is  unneceasary 
for  me  to  tell  you,  if  such  is  th«  case,  that  the 
plaintiff  could  not  recover  in  any  event" 

The  defendant  excepted  for  the  failure 
to  define  a  conspiracy,  ccmtendlng  that  tbe 
defendant  was  entitled  to  a  full  and  com- 
plete cliarge  in  that  respect  The  charge 
was  Bufflclent  The  case,  as  presented,  dis- 
closes nothing  mat  called  for  a  presaitatton 
of  the  law  of  conspiracy. 

Judgment  reversed,  and  cause  remanded. 


BUBLINGTON  PAPER  STOCK  CO.  t.  DIA- 
MOND. 

(Suprane  Court  of  Vermont  Chittenden.  Oct 

14,  1914.) 

1.  Sales  (f  400*)— Breach  of  Gohtbact— 
Action  by  Buteb— Rkquibitbs  to  Bkcov- 

EET. 

Where  a  contract  for  tbe  sale  of  a  lot  of 
scrap  iron  called  for  delivery  f.  o.  b.  cars  at 
stations  specified,  cars  to  contain  a  specified 
weight  and  to  be  weighed  empty  before  loadin?, 
for  which  the  buyer  anould  pay  a  specified  price 
per  ton,  and,  in  tbe  absence  of  railroad  sotles, 
weight  to  be  determined  by  the  t^wn  scales,  de- 
livery on  cars  and  iiaymeat  by  town  scale 
weight  were  to  be  concurrent,  and  for  tbe  buyer 
to  recover  for  breach  of  contract  to  deliver  it 
must  show  that  It  was  itself  ready  and  willing 
to  perform,  and  that,  though  the  seller  so  ander- 
stood,  he  yet  refused  performance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  11C6-U68;  Dec.  Dig.  |  406.*] 

2.  Appeal  and  Ebbob  (8  927*)— Dieectiok  of 

ViBDICT— PBESUU  FTIO  N. 

On  review  of  the  direction  of  a  verdict  for 
plaintiff,  the  Supreme  Court  will  presume,  ih 
the  absence  of  a  contrary  sbowiDg.  that  the 
undisputed  evidence  entitled  plaintiff  to  recover. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2912,  2917,  8748,  3758, 
4024:  Dec.  Dig.  8 

8.  Sales  (I  71*)— Bkeach  of  Contbaot  bi 
BuTEB— What  Conbtitdtes. 

A  contract  for  tbe  sale  of  iron  providing 
"that  if  there  are  no  railroad  scales  at  the 
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fltatbui*  named,  the  iron  may  be  weifcbed  on 
the  tovn  scales,"  contemplated  a  welshing  by 
«  disinterested  party,  aod  hence  the  buyer's 
refusal  to  accept  the  'weight  found  by  the  sell- 
er's weighing  on  the  town  scales  was  not  a  re- 
nunciation or  the  contract  such  as  Justified  the 
seller  in  treating  it  as  rescinded. 

[Ed.  Mote.— For  other  cases,  see  Sales,  Cent 
Dig.  iS  189-196;  Dec  Dig.  i  71.«1 

4.  Sales  (S  177*)— Bbeach  of  Contbact  bt 

butib— what  gonstxtdtes. 

Where,  under  a  contract  for  the  sale  of 
iron,  delivery  and  pavment  were  to  be  concur- 
rent, the  buyer's  failure  to  pay  for  the  iron 
on  demand  according  to  a  weight  ascertained 
by  the  seller,  and  not  by  a  disinterested  party 
as  .contemplated  by  the  contract,  was  not  a 
breach  of  such  contract,  where  the  seller  re- 
fused to  allow  the  iron  to  be  delivered  until 
it  was  paid  for. 

[Ed.  Note.— Fw  oUmt  cues,  see  StUtMt  Cent 
IHg.  H  445-4B0;  Dec.  Dtit.  |  177.*] 

5w  Appbai.  and  Ebbob  ({  232*>— Gbounds  of 
Sbtibw  —  Pbesbntation  Below  —  Exclu- 
sion or  Evidence. 

A  contention  that  evidence  ezduded  in  a 
buyer's  action  for  breach  of  a  written  contract 
was  admissible  to  show  that  the  contract  was 
modified  by  a  subsequrat  oral  agreement  as  to 
the  terms  of  payment  could  not  be  considered 
by  the  Supreme  Court,  where  such  evidence  was 
offered  below  merely  to  show  the  understand- 
ing of  the  parties  at  the  time  of  contracting. 

[Ed.  Note.--ror  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8S  1361.  1368.  im,  1430, 
1431;  Dec.  Dig.  |  232.*] 

a.  Apfkai.  and  Bbbob  ({  1066*)— Habmless 

Ebbob— Exclusion  of  Evidenob. 

The  exclusion  of  evidence  that  the  written 
contract  for  breach  of  which  the  action  was 
brought  was  modified  by  a  suhMquent  oral 
agreement,  it  error,  was  barmless,  where  sach 
oral  agreement  would  merely  have  placed  on 
the  written  contract  the  constmctlon  given  It 
by  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4187-4193,  4207;  Dec 
Dig.  I  1056.*] 

7.  Sales  (K  416*)— Bbeaoh  of  Contkaov— Ac- 
tion BT  BuxEB— Exclusion  of  Evidence. 
Where,  in  a  buyer's  action  for  breach  of  a 
contract  for  the  sale  of  iron,  the  seller  contend- 
ed that  he  was  excused  from  performance  by 
the  buyer's  failure  to  accept  the  iron  at  a  weight 
ascertained  by  him  before  it  was  loaded,  and 
there  was  no  dispute  as  to  the  weight  of  the 
car,  evidence  that  the  car  had  been  weighed 
when  empty  was  properly  excluded. 

[Ed.  Mote,— For  other  cases,  see  Sales.  Cent 
Dig.  H  1171,  1172;  Dec  Dig.  |  416.*] 

Exceptions  from  Chittenden  County  Conrt; 
E.  Ij.  Waterman,  Judge. 

Action  by  the  Burlington  Paper  Stock  Com- 
pany against  H.  Diamond.  Verdict  directed 
for  plaintiff,  and  defendant  except  Judg- 
ment affirmed. 

Argued  before  POWGBS.  C  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  TA7L0B, 
JJ. 


v.  A.  BuUard,  of  Burlington,  for  plaintiff. 
Nelson  L.  Boyden,  of  Randolph,  and  Sherman 
R.  Moult<m,  of  Bnrllzigton,  for  defendant 


TAYLOR,  J.  This  Ifl  an  action  of  acnump- 
Blt  for  the  alleged  breach  of  the  following 

contract : 

"This  agreement  by  and  between  the  Bur- 
lington Paper  Stock  Company  of  Burlington 
and  H.  Diamond  of  Randolph,  Vt,  witnessetb 
that  said  Diamond  has  sold  this  day  to  the 
said  paper  stock  company  all  tiie  mixed  iron 
free  fn»n  No.  2  iron  that  Is  owned  by  said 
Diamond  in  Randolph,  Bethel,  and  Stockbridge, 
Vt.,  to  be  delivered  f.  o.  b.  on  board  the  cars 
at  stations  of  Randolph,  Bethel,  and  Stock- 
bridge,  each  car  to  contain  fifteen  gross  tons 
of  iron.  Cars  to  be  w^hed  empty  previous  to 
being  loaded,  for  which  said  paper  stock  com- 
pany agrees  to  pay  said  Diamond  ten  dollars 
(flO.OO)  per  net  ton.  The  said  paper  stock 
company  has  paid  down  on  said  trade  fifty  dol- 
lars to  bind  the  bargain  and  tiie  same  has  been 
received  by  said  Diamond.  If  there  are  no 
railroad  scales  at  the  stations  named,  the  iron 
may  be  weighed  on  the  town  scalea 

"Dated  at  Burlington,  Vermont,  this  1st  day 
of  October,  1906," 

The  agreement  was  signed  by  both  parties 
and  witnessed  by  one  HawUns. 

The  exceptions  state  that  it  appeared  that 
the  defendant  owned  Iron  located  at  tike  va- 
rious points  named  In  the  contract;  that  he 
loaded  a  Central  Vermont  car  with  iron  at 
Randolph,  where  there  were  no  railroad 
scales;  that  this  iron  was  weighed  by  bim 
upon  the  town  scales;  that  defendant  noti- 
fied the  plaintiffs  that  the  car  was  loaded 
and  ready  for  shipment;  that  Grossman^ 
one  of  the  plaintiff  firm,  went  to  Randolph  to 
Inspect  it;  that  he  refused  to  accept  the 
weight  as  found  by  the  defendant,  and  pro- 
posed tbat  the  iron  should  be  weighed  on  its 
arrival  at  Its  destination ;  that  defendant  re- 
fused to  allow  the  iron  to  be  shipped  until  it 
was  paid  for;  that  plaintiffs  did  not  pay, 
and  thereupon  defendant  refused  to  deliver 
either  that  car  load  or  any  other  of  the  Iron, 

At  the  close  of  the  evidence  the  court  di- 
rected a  verdict  for  the  plaintiffs,  to  which 
the  defendant  excepted.  The  testimony  Is 
not  referred  to,  and  the  case  shows  no  more 
than  we  have  detailed  above.  The  defendant 
claimed  that  the  plaintiffs  had  broken  the 
contract  by  refusing  to  accept  the  first  car 
load  of  Iron,  and  Insisted  that  he  had  a  right 
to  go  to  the  Jury  upon  this  question. 

It  does  not  appear  how  the  contract  was 
construed  by  the  court  below  as  to  terms  of 
payment  The  defendant  treated  It  as  sever- 
able in  his  demand  for  payment,  and  natural- 
ly would  maintain  that  position  on  the  trial. 
The  plaintiffs  concede  that  it  was  a  sale  for 
cash  on  delivery.  There  being  no  exception 
to  the  charge  of  the  court.  It  is  fair  to  as- 
sume that  the  court  adopted  the  defendant's 
view  in  that  regard.  In  the  circumstances 
we  have  no  occasion  to  consider  whether  tbe 
contract  is  entire  or  severable,  but  will  re- 
gard it  as  severable,  as  it  has  apparently 
been  treated  hitherto. 

[1]  The  defendant  argues  that  he  was  not 
bound  to  deliver  the  iron  after  notice  that 
the  plaintiffs  would  not  abide  by  the  terms 
of  tlie  contract  While  a  renunciation  of  the 
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contract  ti^  the  plAlntlffB,  or  a- refusal  to  per- 1 
form  Its  requirements,  would  excuse  the  de- 
feidant  from  performance  on  Us  part,  It 
does  not  follow  that  the  plalntlfTa  refusal  to 
accept  the  defendant's  weight  of  the  Iron  or 
their  neglect  to  pay  therefor  as  demanded 
would  amount  to  a  refusal  to  abide  by  the 
terms  of  the  contract.  The  question  is: 
Does  the  case  show  that  the  court  below  err- 
ed In  directing  a  verdict  for  the  plaintUta? 
The  ctrntract  required  of  the  parties  concur- 
rent acta.  The  defendant  was  required  to  de- 
liver tbe  iron  on  board  the  cars  at  the  Ran- 
dolph station,  and  tbe  plaintiffs  were  requir- 
ed to  accept  and  pay  therefor  at  the  rate  of 
$10  per  net  tan,  wtighed  on  the  town  scales. 
To  recover  on  accotmt  of  a  breach  of  the 
contract  by  the  defendants,  the  plaintiffs 
moat  show  that  they  made  no  default  them- 
selves; that  they  were  ready  and  willing  to 
perform  their  part  of  the  contract ;  that  this 
was  well  understood  by  the  defendant ;  that, 
notwithstanding,  the  defoidant  refused  to 
perform  his  part  of  the  agreraient.  Cobb  t. 
Hall,  33  Vt  233.  238. 

[f  ]  On  review  the  presumption  In  support 
of  the  dedsloa  below  Is  that  the  undisputed 
evidence  oktltled  the  plolntifb  to  a  zecoveiy 
and  it  Is  Incumbent  upon  tiie  defendant  to 
make  tbe  contrary  appear. 

[S]  The  case  does  not  show  afHrmatlTely 
that  the  plaintiffs  broke  fhe  part .  of  the 
agreement  by  them  to  be  performed,  or,  in 
other  words,  refused  to  acc^t  and  pay  for 
the  first  car  load  on  delivery,  or  offer  of 
delivery,  in  accordance  with  the  terms  of 
tbe  contract.  Grossman's  refusal  to  accept 
the  dettodantfs  weight  was  not  such  a  breach 
of  the  contract,  The  provision  fbr  weLghlng 
the  Iron  "on  the  town  scales'*  don  not 
amount  to  an  agreement  to  acc^t  the  de- 
fendant's weight,  although  he  used  die  town 
scales.  It  contemplated  a  w^ghlng  by  a  dis- 
interested party  with  the  check  upon  error 
or  fraud  that  such  weighing  would  afford. 
If  the  plaintifTs  refused  to  accept  the  weight 
when  ascertained  in  this  manner,  they  would 
thereby  renounce  the  contract  so  as  to  Justify 
the  defendant  in  treating  It  as  rescinded. 
Fletcher  v.  Cole,  23  Vt  114.  But  the  case 
comes  short  of  showing  that  fact.  Nothing 
more  appears  than  that,  the  iron  having  been 
weighed  by  the  defendant  upon  the  town 
scales,  Grossman  refused  to  accept  the  weight 
as  found,  or,  in  other  words,  claimed  by  the 
defendant  We  are  not  at  liberty  to  Infer 
that  the  weight  claimed  by  the  defendant  was 
procured  in  the  manner  contemplated  by  the 
contract 

[4]  Whether  or  not  the  plaintiffs  elected  to 
terminate  the  contract  because  of  the  de- 
fendant's failure  to  comply  with  It  In  regard 
to  the  weighing  does  not  appear.  However 
that  may  be^  they  would  still  not  be  in  fault 
by  reascm  of  what  followed.  The  case  states 
that  the  defradant  refused  to  allow  the  iron 
to  be  shljwed  untU  it  was  paid  for;  that  Oie 


plaintiffs  did  not  pay  for  It,  and  thereafter 
defendant  refused  to  deliver  either  that  car 
load  or  any  other  of  the  iron.  Taken  in  con- 
nection with  the  failure  of  ttie  defendant  to 
have  the  iron  weighed  as  provided  In  the 
contract,  the  faUure  of  the  plaintiffs  to  pay 
therefor  as  demanded  would  not  amount  to 
a  breach  of  the  contract 

The  contract  being  silent  as  to  the  time 
of  payment,  and  nothing  to  the  contrary  ap- 
pearing, the  defendant  would  be  entitled  to 
payment  on  delivery.  Cleveland  v.  Pearl,  63 
Vt  127,  21  Atl.  261,  25  Am.  St  Rep.  748; 
Turner  v.  Moore,  58  Vt.  455,  8  Atl.  467;  Kit- 
son  Machine  Oov  v.  HoLden,  74  Vt  104,  52  Atl. 
271.  He  would  not  be  oitltled  to  payment 
before  delivery  any  more  than  the  plaintltfa 
would  be  entitled  to  delivery  before  payment. 
Neither  had  agreed  to  give  credit  to  the 
other. 

To  put  the  plalntiflb  in  ftiult  tax  neglect- 
ing to  pay  for  the  iron,  it  would  be  necessary 
In  the  drcanutances  of  this  ease  that  the  de- 
fendant let  It  be  known  that  he  was  ready 
and  wilUi^  to  perform  his  part  of  Uie  cm- 
tract  He  should  couple  with  his  demand  fbr 
payment  what  would  amount  to  an  ifttm  to 
d^ver  upon  jnyment  Vor  angl^  tiiat  ap- 
pears, he  did  not  offer  to  have  the  weight  of 
the  iron  ascertained  in  accwdsmce  with  the 
contract,  and  he  may  have  insisted  nptm  pay- 
ment on  the  basis  of  his  own  weight  and 
without  the  omcarrent  offer  of  delivery.  In- 
deed, the  fair  Inference  to  be  drawn  from  the 
exceptions  Is  that  he  met  Grossman's  proposi- 
tion to  have  the  iron  tlmn  in  question  weigh- 
ed at  its  destinatlw  with  the  refusal  to  let 
it  be  shipped  (in  other  words,  to  deliver  that 
car  loa<^  unless  the  plaintiffs  first  paid  for  It 
on  the  baslB  of  his  weight,  and,  on  Gross- 
man's failure  to  accede  to  his  demand,  refus- 
ed to  deliver  any  of  the  Iron.  The  inference 
in  these  regards  being  t^alnst  the  defendant, 
the  case  fails  to  show  that  the  plaintiffs  were 
first  in  fault 

The  exception  to  the  action  of  the  court  in 
directing  a  verdict  camiot  be  sustained. 

[6]  For  the  purpose  of  showing  what  the 
understanding  of  the  parties  was  at  the  time 
the  contract  was  made  in  regard  to  the  terms 
of  payment  the  defendant  offered  to  show 
the  conversation  between  the  defendant  and 
Grossman  relating  to  that  matter.  The  evi- 
dence was  excluded  and  the  defendant  allow- 
ed an  exception.  It  is  now  argued  that  the 
excluded  evidence  would  show  that  the  writ- 
ten contract  was  modified  by  an  oral  agree- 
ment as  to  the  terms  of  payment  after  it  was 
signed.  Tbe  offer  was  to  show  the  under- 
standing of  tbe  parties  at  the  time  the  con- 
tract was  made.  So  far  as  appears,  the 
claim  now  made  was  not  urged  In  the  court 
below,  and  the  case  falls  to  show  that  the 
conversation  was  subsequent  to  the  signing 
of  the  written  agreement.  Neither  does  it 
show  a  sufficient  offer  upon  which  to  predi- 
cate the  exception.  The  deftedant  is  not  in 


Digitized  by 


22 


92  ATLANTIC  BBPOBTBB 


(Vt 


poBlttoii  to  aTall  of  tlils  exception. 

[I]  Horeover,  the  defendant  was  not-harm- 
ed; for  the  conversation,  If  subsequent  to 
the  signing  of  the  agreement,  was  In  harmony 
with  It,  and  would  have  shown  that  the  par- 
ties gave  the  same  construction  to  the  con- 
tract as  to  the  time  of  payment  that  the  law 
gives. 

[7]  The  court  did  not  err  in  ezdudlnf  the 
evldeoce  offered  by  the  defendant  concerning 
the  practice  of  the  Central  Vermont  Railway 
Company  in  weighing  its  freight  cars  and 
stenciling  the  weight  thereon  before  putting 
them  into  service.  It  was  crflered  as  tending 
to  diow  that  the  car  loaded  with  iron  at  Ban- 
dolidi  had  hem  weighed  when  empty  previous 
to  being  loaded.  The  plaintiflB  were  not 
complaining  of  the  defendant's  faUuie  in  Uiat 
regard.  Besides,  there  being  no  railroad  scales 
at  Randolph,  the  witilgbt  of  that  particular 
Iron  was  to  be  ascertained  withont  .reference 
to  the  welglit  of  tiie  car;  and  so  the  wdfl^t 
of  the  car  was  of  no  conBeanenc&  The  conr 
tract  required  no  such  needless  action  on 
the  part  of  the  defendant 

jndsment  afflxmed. 


BROWN  T.  AITKBN  et  aL 

(Snpreme  Court  of  Termont    EVanldin.  Oct 
14,  1814J 

1.  Appeal  and  Ebbob  (S  172*)— Review— 
Mattebs  Not  Raised  Beiaw. 

In  an  action  to  recover  payments  under  a 
contract  for  the  purchase  of  land  which  the 
purchaser  had  attempted  to  rescind,  where  no 
claim  waa  made  in  the  trial  court  that  there 
was  a  rescission  by  mutual  asreement,  no  such 
claim  could  be  made  in  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  lOTO-lOTS;  Dec  Dig.  i 
172.*] 

2.  Vendor  and  Pubchaseb  {%  123*)— Rescis- 
sion— Questioks  fob  Jdbt. 

In  an  action  to  recover  payments  under  a 
{■ontract  for  the  purchase  of  a  house  and  lot 
which  the  purchaser  had  attempted  to  rescind, 
where  it  appeared  that  the  contract  covered  the 
land  up  to  a  line  a  short  distance  west  of  two 
large  shade  trees,  but  that  the  vendor  had  con- 
veyed land  west  of  that  in  question  and  made  the 
center  of  the  trees  the  boundary  line,  and,  while 
the  width  and  length  of  the  strip  involved  did 
Dot  appear,  it  appeared  that  it  had  some  value, 
it  was  a  question  for  the  jury  whether  the 
shortage  was  too  inconsequential  to  Justify  a 
rescission. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  221-227;  Dec.  Dig. 
1123.*] 

3.  Tendob  and  Pubchaseb  (f  123*)— Rescis- 
sion—Questions  fob  Jubt. 

In  a  suit  to  recover  payments  under  a  con- 
tract for  the  sale  of  a  house  and  lot  ander 
which  the  purchaser  went  into  possession  in 
Xovember.  1811,  but  which  be  attempted  to  re- 
scind in  March,  1913,  because  of  the  inability 
of  the  vendor  to  give  title  to  a  narrow  strip  cov- 
ered by  the  contract,  evidence  aa  to  improve- 
ments made  by  the  purchaser,  the  pendency  of 
a  suit  involving  the  contract  and  its  binding 
force,  and  negotiations  for  a  settlement.  Held 
to  make  a  question  for  the  jury  whether  the 


rescission  was  attempted  within  a  reaaonable 

time. 

[Ed.  Note.— For  other  caaea,  see  Vendor  and 
I^-diaser.  Cent  Dig.  ||  221-227;  Dee.  Dig.  | 

4.  Vendor  and  Pubchaseb  (f  114*>— Bbscis- 

siON— Waiter  bt  Delay, 

Delay  during  the  time  parties  to  a  contract 
are  negotiating  for  a  settlement  does  not  amonnt 
to  a  waiver  of  the  right  to  rescind. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  202-204 ;  Dec  Dig.  S 
114.*] 

Exertions  from  IB'rankUn  Count?  Court; 
William  H.  Taylor,  Judge. 

Action  by  Joel  Brown  against  A.  B.  Aitfeen 
and  another.  Judgment  for  defendants,  and 
plaintifF  brings  exceptions.  Affirmed  In  part, 
and  reversed  and  remanded  in  part 

Argued  before  POWERS,  C.  MUN- 
SON,  WATSON,  and  HASELTON,  JJ.,  and 
FISH,  Superior  Court  Judge. 

McFeeters  &  McFeeters,  of  Enosbnrg  Falls, 
for  plaintiff,  a  O.  Austin  &  Sons,  of  8t  Al- 
bans, for  defendants. 

POWERS,  C.  3.  In  the  faU  of  1911,  the 
plaintiff  bargained  with  the  defendants'  agent 
for  the  purchase  of  a  house  and  lot  in  Beiii- 
shire.  He  paid  down  $50,  and  it  was  agreed 
that  the  balance  of  the  purchase  price  should 
be  paid  on  delivery  of  the  deed  or  about  Jan- 
uary 1,  1912.  The  plaintiff  went  Into  posses- 
sion of  the  property  on  or  about  November 
1,  1911,  and  on  the  14th  made  a  further  pay- 
ment on  the  purchase  of  $400.  The  action  la 
Bssnmpslt,  and  Is  brought  to  recover  the 
amounts  so  paid.  The  evidence  tended  to 
show  that  on  or  about  December  17,  1911, 
Combs,  the  agent  of  the  defendants,  who  lived 
in  California,  tendered  the  plaintiff  a  deed 
which  made  the  west  line  of  the  premises  In 
question  run  from  the  center  of  a  large  elm 
tree  on  the  street  to  center  of  a  large  elm 
tree  on  the  bank  of  the  river.  The  plaintiff 
declined  to  accept  this  deed,  claiming  that  It 
did  not  correctly  describe  the  west  boundary 
of  the  lot  because  the  contract  covered  the 
land  to  the  west  of  these  elm  trees  and  in- 
cluded them  In  the  sale.  The  agent  Insisted 
that  the  defendants  could  not  convey  the 
trees  and  the  land  apedfled,  because  they  had 
conveyed  the  land  west  of  this  lot  to  another, 
and  made  the  boundair  a  line  from  the  cen- 
ter of  one  tree  to  the  center  of  the  other.  No 
other  deed  was  ever  offered  the  plaintiff,  and 
he  was  at  this  time  or  soon  after  Informed 
by  the  agent  that  no  deed  covering  land 
enough  to  include  the  trees  would  be  given. 
The  plaintiff  continued  In  possession  of  the 
place,  and  on  or  about  January  20,  1912,  the 
defendants  sued  him  in  g^eral  assumpsit  to 
recover  the  unpaid  balance  of  the  purchase 
price.  That  suit  terminated  in  this  plaintiff's 
favor  at  the  September  term  of  Franklin 
county  court — in  October  or  Novembw  ap- 
parently — but  the  merits  of  the  controversy 
were  not  determined.   The  plaintiff  held  poa- 
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session  of  tbe  place  until  March  26,  1913, 
wben  he  delivered  the  key  of  tbe  honse  to 
the  officer  who  served  the  writ  herein,  who 
surrendered  the  key  to  the  a^ent  and  then 
made  service.  The  Jury  found  by  spectal 
verdicts  that  the  contract  covered  all  the 
land  to  a  line  westerly  of  the  two  elm  trees ; 
that  the  plaintiff,  prior  to  the  commence- 
ment of  this  suit,  offered  to  pay  the  balance 
of  the  pnrchase  price  on  delivery  to  him  of 
a  deed  to  such  line;  that  the  plaintiff  vacated 
and  restored  the  possession  of  the  premises 
within  a  reasonable  time  after  tbe  alleged 
breach  of  the  contract  by  the  defendants; 
and  that  tbe  plaintiff  demanded  the  money 
paid  on  tbe  purchase  price  before  service 
the  writ  in  this  case.  After  tbese  special 
verdicts  were  returned,  the  court  ordered  a 
general  verdict  for  the  defendants  on  the 
ground  that  tbe  payments  were  voluntary  and 
the  plaintiff  had  failed  to  show  a  substantial 
breach  of  the  contract  by  tbe  defendants.  In 
other  words,  tbe  court  ruled  that  the  differ- 
ence between  the  land  called  for  by  the  con- 
tract and  that  covered  by  the  deed  was  too 
small  to  warrant  a  rescission  of  tbe  contract 
by  the  plaintiff.  To  this  the  plaintiff  except- 
ed. Both  parties  excepted  to  various  rulings 
daring  the  trial,  and  both  bring  exceptions 
op  for  review ;  but  the  only  questions  brief- 
ed or  considered  are  those  hereinafter  treated. 

[1]  The  plaintiff  takes  the  position  in  bis 
brief  that  the  case  shown  by  the  record  Is  one 
of  rescission  by  mutual  agreement ;  that  the 
defendants  accepted  the  key  to  tbe  house, 
and  disposed  of  the  property  to  Metevler; 
and  that  these  facts  rendered  immaterial  all 
questions  regarding  the  character  of  tbe  al- 
leged breach  of  the  contract  by  the  defend- 
ants and  laches  on  the  part  of  the  plain- 
tiff. There  was  some  evidence  tending  to 
show  a  rescission  by  mutual  agreement, 
though  It  did  not  go  as  far  as  tbe  plaintiff 
claims.  It  did  appear  that  Metevler  bad 
bought  the  place,  and  that  he  bad  been  in 
possession  since  soon  after  the  key  was  snr^ 
rendered ;  but  it  did  not  appear  from  where 
he  obtained  his  title — whether  from  the  plain- 
tiff, or  the  defendants,  or  some  one  else.  Tbe 
trouble  with  tbe  plaintiff's  position  on  this 
question  is  that  he  did  not  make  the  point 
below.  His  position  at  the  trial  did  not  In- 
volve the  question  of  resclssiwi  by  mutual 
agreement  at  all;  and  for  this  reason  he  can- 
not stand  on  the  claim  here. 

[2]  The  parties  do  not  disagree  as  to  the 
rule  of  law  governing  tbe  point  on  which  tbe 
trial  court  turned  tbe  case.  It  appears  to  be 
admitted  that  if  a  vendor  of  real  estate,  while 
the  contract  remains  executory  in  whole  or 
in  part,  breaks  it  in  a  material  particular, 
the  poTcliaser  may  rescind  it;  and  if  he  has 
paid  tbe  purdiase  price  or  any  part  of  it,  he 
may  Recover  It  in  an  action  of  assumpsit  So 
one  who  bai^alns  for  a  definitely  described 
piece  of  land  at  a  spedfled  price  need  not  ac- 
c^t  a  materially 'less  quantity  of  land,  but 
may  rescind  tbe  contract  and  recover  any 


money  he  has  paid  under  It.  This  rule  was 
tbe  one  adopted  by  the  trial  court  But  that 
court  as  we  have  seen,  took  the  view  that 
the  plaintiff  bad  failed  to  give  evidence  tend- 
ing to  show  that  tbe  defendants'  default 
went  to  tbe  essence  of  tbe  contract  and  ruled 
that  as  a  matter  of  law,  tbe  difference  in 
land  was  too  Inconsequential  to  give  rise  to 
a  right  of  rescission.  With  tbls  proposition 
we  cannot  agree.  While  it  must  be  admitted 
that  the  evidence  was  rather  meager,  It  ap- 
peared that  tbe  trees  were  large  shade  trees. 
Tbe  place  was  a  village  residence.  Every- 
body knows,  and  therefore  It  needs  no  proof 
to  show,  that  such  trees  add  value  and  en- 
joyment to  such  a  place.  Tbe  width  and 
length  of  the  strip  of  land  Involved  are  not 
given,  but  some  Idea  thereof  can  be  obtained 
from  tbe  record,  and  it  must  have  been  of 
some  value.  Such  questions  are  usually  for 
the  Jury,  tbe  determination  thereof  being  de- 
pendent upon  tbe  facts  and  circumstances  of 
tbe  particular  case  in  band.  So  here,  the 
facts  are  not  of  a  8ufl3ciently  decisive  charac- 
ter to  warrant  a  court  in  withdrawing  the 
case  from  the  Jury. 

The  question  is  of  such  a  nature  that  lit- 
tle aid  in  its  solution  is  to  be  obtained  from 
the  cases.  The  application  of  the  rule  Is, 
however,  somewhat  illustrated  from  tbe  fol- 
lowing: In  Kllm  V.  Sachs,  102  App,  Dlv.  44, 
02  X.  y.  Supp.  107,  It  was  held  that  tbe  fact 
that  adjoining  buildings  encroached  from  1 
to  3%  inches  on  tbe  property  bought  en- 
titled tbe  purchaser  to  rescind  tbe  contract. 
In  noeting  v.  Horowitz,  120  App.  Dlv.  492. 
104  N.  T,  Supp.  1037,  it  was  held  that  a 
shortage'  of  4%  inches  in  the  frontage  of  the 
land  bought  gave  rise  to  a  right  of  rescission 
on  the  part  of  the  purchaser.  And  In  Davis 
V.  Scher,  73  N.  J.  Law,  155,  62  AtL  193,  It 
was  held  that  the  misstatement  of  tbe  num- 
ber of  rooms  in  a  building  In  Newark  was  so 
material  as  to  Justify  a  rescission  by  the 
vendee.  These  cases  are  not  controlling,  of 
course,  but  they  show  that  the  question  de- 
pends upon  circumstances  shown,  and  is  for 
the  Jury. 

It  may  be  conceded  that  a  trifling  differ- 
ence between  tbe  land  bought  and  that  deed- 
ed would  not  afford  a  basis  for  rescission, 
and  that  a  variance  might  be  such  that,  if  It 
affected  the  situation  at  all,  it  would  only 
give  rise  to  a  valid  claim  for  a  reduction 
of  tbe  purchase  price,  and  that  In  some  cases 
these  questions  would  be  so  plain  that  they 
could  be  bandied  by  tbe  court;  but  the  fact 
remains  that  the  evidence  here  tended  to 
show  that  the  land  and  trees  were  of  ma- 
terial ctmsequenc^  and  the  cajse  waa  for  the 
Jury. 

[3, 4]  The  defHidants  argue  that;  even  if 
tbe  court  was  wrong  in  ordering  a  verdict 
on  the  ground  stated,  the  Judgment  should 
be  affirmed,  because  a  verdict  should  have 
been  ordered  on  the  ground  that  the  plain- 
tiff had.  by  his  conduct  and  delay,  waived 
his  right  to  leednd,  U  lie  ma  had  one. 
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Um  ms^in,  partlei  do  not  Omgne  u  r 
to  th«  rnle  of  law  ain>HcabIe.  llier  mgree , 
rliat  one  entitled  to  reMditd  most  do  so  wltb- 
lii  a  reasonable  tline^  and  tbat  tbte  is  nsoa]- 
tf  a  qnMiCioR  of  &ct,  and  that  i^iere  tiie 
qnfmtlon  depends  upon  tbe  lengtli  of  time 
fllone^  It  mar  be  a  question  for  tbe  court 
The  time  taken  by  fids  plaindflT,  standing 


alon^  seems  nnoooscionablr  lone.  He  was 
entitled  to  a  fiir  dtanoe  to  consider  flie  mat- 
ter, and  It  ss  ComtM  In  efltet  admitted,  he 
had  done  some  watk  on  the  place  befme  the 
defendants  broke  the  contract,  Uils  was  a 
fact  entitled  to  oonrfdemtioa  In  maldng  np 
his  ndDd  what  It  wu  best  for  him  to  do. 
nnt  length  of  time  does  not  here  stand  aIon& 
Other  facts  are  for  conslderatl<n.  Unforto- 
nately  for  tbe  plaintiff,  be  did  not  ofter  ev^ 
denoe  of  his  r^ialrs  <m  the  bam  and  in 
bringing  water  to  tbe  place  vntU  his  rabnt- 
tal,  and  It  was  excluded  as  ont  of  time.  Bnt, 
OS  saffKcsted,  Gondw  testlfled  that  Qie  plain- 
tiff "did  some  work"  befnre  he  took  iwsses- 
Hlon,  evidently  meaning  t3iat  he  made  some 
repairs  on  ttie  irtaos.  A  suit  was  bron^t 
against  him  irtiidi  InvolTed  the  ocmtract  and 
Its  binding  force;  and,  giving  the  plaintiff 
the  benefit  he  Is  entitled  to  on  a  motion  for 
a  rerdlct  by  the  defendants,  it  was  pending 
until  November.  Surely  this  was  a  drcum- 
stance  tending  to  excuse  bin  inaction  during 
that  time,  for  a  jury  would  be  warranted  in 
Haying  that  he  would  not  reasonably  be  ex- 
pected to  surrender  possession,  when  the  re- 
sult of  the  suit  might  establish  the  contract 
and  compel  bim  to  pay  the  balance  of  tbe 
purchaiie  prlca  The  situation  was  much 
like  that  in  Nealon  v.  Henry.  181  Mass.  153, 
wherein  it  was  held  that  wbere  a  defect  in 
the  title  of  the  premises  in  question  depend- 
ed on  a  question  which  the  vendor  bronght 
suit  to  test,  the  purchaser  could  await  the 
rcHult  without  waiving  his  right  More- 
over, Combs  testlfled,  In  answer  to  a  ques- 
tion as  to  what  occurred  between  the  time 
the  plaintiff  refused  the  deed  and  the  time 
tills  suit  was  brought,  that  he  tried  to  ex- 
plain the  situation  to  the  plaintiff  and  his 
family,  and  tried  to  get  a  settlement  It  is 
true  that  In  another  place  in  his  testimony 
ho  said  that  negotiations  with  the  plaintiff 
were  "brought  to  a  head"  on  January  20th, 
or  soon  after  that  date.  But  It  was  for  the 
Jury  to  say  whidi  of  those  statements  they 
would  accept;  ond  if  they  accepted  the  for- 
mer, it  was  a  circumstance  to  be  considered 
In  determining  whether  the  rescission  or  at- 
tempted rescistilon  was  seasonable.  Combs 
also  testified  to  a  telephone  conversation 
wltti  the  plaintiff  regarding  a  settlement 
I  lo  says  It  was  after  this  suit  was  brought ; 
the  plaintiff  says  It  was  before.  It  was  for 
tlie  Jury  to  say  which  was  right  and.  If 
they  ajtreiyt  with  the  plaintiff,  consider  the 
fact  on  the  question  of  the  etfect  of  bis  In- 
ai*tlon;  for  delay  during  the  time  the  par- 


ties weie  negottating  tor  a  settlement  does 
not  amoant  to  a  waiver  of  tbe  right  to  re- 
scind. Clapp  V.  Greenlee^  100  Iowa,  586,  f» 
N.  W.  1049;  Ward  v.  Marvin.  78  Yt  141,  62 
Atl.  46.  Taken  togeOier.  the  record  does  not 
show  a  qoestlon  ao  plain  tliat  It  oonld  be 
ruled  as  matter  of  law,  and  It  was  correct- 
ly rabmitted  to  the  inry. 

There  is  no  oceasioa  to  interfere  with  tlie 
special  verdicts,  and  the  retrial  will  be  re- 
stricted to  tbe  otti«-  qoestloos  involved. 

Judgment  affirmed,  except  as  to  tbe  tasoes 
midisposed  of  by  the  special  verdicts;  aa 
to  them.  Judgment  is  reversed  and  cause  re- 
manded for  retrial  thereon.  Let  tbe  plain- 
tiff recover  costs  in  this  eoort,  since  be  pre- 
vails on  both  pt^ts. 


PARKER  V.  TOWN  OF  PITTSFIELD. 
(Soprune  Coort  of  Vennont  RntJond.  Oct. 
'  14,  1914.) 

1.  MDNICXFAL  Ck»BPOBATION8  (S  S45*)  —  Ds- 

racnvx  StREETs— Actions— NoTicB — Stat- 
ITTE8. 

P.  S.  4081  provides  fltat  no  action  shall 
be  maintained  against  a  town  for  injuria  sus- 
tained tbrongb  the  insufficiency  of  a  culvert  un- 
less written  notice  is  given  to  Uie  selectmen 
of  the  town.  Held,  that  such  statute  oertains 
to  the  remedy,  and  that  it  was  essential  to  the 
right  of  a  person  injured  to  maintain  an  action 
for  damages  against  the  town  by  reason  of  a-de* 
fective  culvert  to  prove  that  she  gave  notice  to 
tbe  town  In  oompliance  with  such  section. 

[EA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  1796-1802;  Dec 
Dig.  8  S45.«j 

2.  MuNiciPAi.  C0BPOBATION8  (8  S46*)— Defeo- 

XIVE  CUI-VEBIV-NOTICB  OF  IKJDBT— ESTOP- 

Since  a  notice  to  a  town  of  Injuries  sus- 
tained by  reason  of  a  defective  bridge  or  cul- 
vert required  by  P.  S.  4031  may  be  prima  facie 
sufficient,  but  may  be  shown  by  evidence  to  be 
doubtful  or  insufficient  the  net  that  the  no- 
tice, when  offered  in  evidence,  was  received 
without  objection  did  not  constitute  a  waiver 
of  material  defects  therein,  nor  of  the  town's 
right  to  take  advantage  of  such  defects  when 
shown  in  the  course  of  the  triaL 

[Ed.  Note.— For  other  cases,  see  Hunli^Md 
Corporations,  Gent  Dig.  if  1796-1802;  Dec 
Dig.  §  845.»1 

3.  Municipal  Cobpobationb  (§  845*)- Defec- 
tive HoADs—CuLVEBT— Notice — Descrip- 
tion OF  Location— "Abodt." 

A  notice  to  a  town  of  injariea  alleged  to 
have  been  sustained  by  reason  of  a  defective 
culvert  recited  that  tne  culvert  was  located 
"about**  10  rods  south  of  a  junction  on  tbe  Lib- 
ert; Hill  Road,  and  was  the  first  culvert  on 
that  road  south  of  the  junction.  It  appeared 
that  the  defective  culvert  was  a  plank  culvert 
41  rods  south  of  the  point  of  junction,  and 
about  halfway  between  the  culvert  and  Uie 
junction  there  was  a  stone  culvert,  which  was 
the  first  one  south  of  the  junction.  It  also 
appeared,  however,  that  this  culvert  was  small, 
and  that  the  surface  was  so  graded  as  to  ren- 
der it  somewhat  difficult  of  observation,  while 
the  description  of  tbe  defect  in  the  road  was 
such  that  the  place  could  be  easily  ascertained 
by  the  selectmen  of  the  town  with  tbe  aid  of  the 
notice.  -WeW.  that  the  word  "about"  waa  of 
relative  sifinincsnce,  varying  with  the  circum- 
stances, and  that,  the  distance  not  being  con- 
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troniDff,  the  notice  deidgnated  the  place  of  the 
defect  with  lofficient  definitenew. 

[Ed.  Mote.— For  other  caseB,  flee  Mnnicipal 
Corporations,  Gent.  Dis-  S8  1796-1802;  Dec. 
Dig.  S  845.* 

For  other  definittont.  see  Words  And  Phrases, 
First  and  Second  Series,  About] 

Exceptions  from  Bntland  Conuty  Court; 
E.  L.  Waterman,  Judge. 

Action  by  SylTla  A.  Parker  against  the 
Town  of  PlttBfleld.  A  Judgment  was  render- 
ed In  fBTor  of  plBlntifl,  and  dtfendant  brings 
exceptions.  Affirmed. 

The  notice  to  the  town  stated  that  the 
plalntUT,  on  the  day  named,  was  Injured  and 
sastained  damages  by  reason  of  the  insuffi- 
ciency and  wont  of  repair  of  a  culvert  In  a 
highway  In  said  town  of  Plttafleld,  etc.  i  that 
the  place — 

"was  at  the  culvert  in  the  highway  known  as 
the  'Liberty  Hill  Road'  in  said  town  of  Pitts- 
field,  which  said  culvert  Is  located  about  10  rods 
southerly  from  the  point  of  junction  of  the  said 
Liberty  Hill  Road,  so-called,  with  the  highway 
which  leads  from  Pitts6e1d  to  Rochester,  pass- 
ioe  the  farm  house  of  Matt  Hall  in  said  Fitts- 
lield;  and  that  said  culvert  is  the  first  cul- 
vert on  said  Liberty  Hill  Road,  so-called,  south- 
erly from  the  point  of  junction  of  said  two  high- 
ways, and  the  highway  herein  designated  as  the 
Liberty  Hill  Road  is  the  highway  leading  from 
Pittsfield '  to  Rochester,  and  passing  the  farms 
of  Charles  Wescott,  Rodney  iSwift,  and  others. 

"And  yon  are  hereby  further  notified  that  the 
said  euirert  in  said  highway  was  insufficient 
and  out  ofi  repair,  in  that  the  sides  thereof 
were  washed  out,  and  the  earth  undermined  and 
excavated  to  a  great  depth,  to  wit,  to  the  depth 
of  from  two  to  three  feet,  and  the  said  culvert 
was  insufficient  and  out  of  repair,  in  that  the 
same  was  too  small  to  convey  away  the  water 
flowing  therein,  and  was  and  had  been  filled 
with  dirt  and  refuse  so  as  to  prevent  and  hin- 
der the  escape  and  flow  of  water  therein,  and 
to  cause  the  undermining  and  excavation  of 
said  highway  at  and  near  the  sides  of  said  cul- 
vert, and  to  make  the  same  dangerous  for  travel 
and  liable  to  cause  injury." 

The  notice  was  received  In  evidence  with- 
out objection.  At  the  close  of  the  evidence 
the  defendant  moved  that  a  verdict  be  di- 
rected on  the  ground  (among  others) : 

**That  the  notice  to  the  selectmen  of  tbe  town 
of  Pittsfield  is  Insufficient,  as  the  evidence  shows 
that  the  accident  to  plaintiff  did  not  occur  at 
tbe  place  and  within  the  limits  of  the  place  de- 
scribed in  that  notice  as  the  place  of  tbe  acci- 
dent, but  at  an  entirely  different  place  outside 
of  these  limits." 

The  motion  was  overruled,  and  defendant 
excepted.  The  defendant's  evidence  tended 
to  show  that  at  a  point  about  halfway  be- 
tween the  junction  of  the  road  and  the  cul- 
vert where  the  plaintiff  was  Injured  there 
was  a  stone  culvert  in  the  highway  that  was 
12  feet  long  as  it  crowed  the  highway,  the 
sides  made  of  cobblestones  and  covered  with 
flat  stones,  the  walls  of  the  culvert  16  inches 
apart,  and  from  the  bottom  of  the  covering 
stone  to  the  dirt  under  the  culvert,  6  to  8 
Inches;  that  in  the  driveway  over  this  cul- 
vert the  stones  were  covered  with  dirt,  but 
the  covering  stones  at  each  end  on  the  sides 
of  the  road  were  not  covered  with  dirt,  and 


could  be  seen  in  passing  along  the  road.  The 
plaintiff's  evidence  tended  to  show  that  tbls 
culvert  was  small  In  dimensions,  and  the 
road  graded  on  Its  surface  on  both  sides  of 
It  In  such  a  manner  as  to  conceal  It  to  a 
considerable  extent  from  observation,  and 
there  was  no  unevenness  In  the  road  as  it 
crossed  the  culvert  A  witness  for  the  plain- 
tiff (her  hnsband)  testified  that  he  went  over 
the  road  for  the  purpose  of  describing  the 
culvert  In  question,  looking  for  other  culverts 
or  landmarks,  and  passed  across  this  stone 
culvert  without  seeing  or  noticing  It,  and  for 
this  reason  reported  to  plalntUTs  attorney 
who  made  the-  notice  ttiat  the  wooden  culvert 
at  which  the  accident  happened  was  the  first 
culvert  south  of  the  junction  formed  by  the 
roads  as  aforesaid.  Tbe  plalntltrB  evidence 
also  tended  to  show  that  tKfore  the  removal 
of  the  plank  culvert  (which  was  done  the  day 
following  the  accident)  it  was  In  substantial- 
ly the  condition  described  in  the  notice,  with 
the  road  gouged  out  by  the  action  of  the  wa- 
ters close  to  the  margin  of  the  plank  of  the 
culvert,  while  there  was  no  gouging  out  or 
undennlnlns  of  the  road  near  the  stone  cul- 
vert 

Special  questions  1,  2,  3,  and  4  were  sub- 
mitted to  tbe  Jury  as  follows: 

';i.  Was  tber&  May  12,  1911,  between  the 
junction  formed  by  the  Liberty  Hilt  Road  with 
the  higliway  leading  past  Hatt  Hall's  house  to 
Rochester  and  the  culvert  on  or  near  which 
plaintiff  was  injured  a  stone  culvert  substan- 
tially as  described  by  defendant's  witnesses,  and 
as  appears  by  the  plan  in  the  case? 

"2.  Was  or  was  not  this  stone  culvert  the 
first  culvert  south  of  the  jonctlMi  of  the  roads 
above  mentioned? 

"3.  Was  there  a  plank  culvert  on  this  same 
highway? 

"Was  it  or  not  ritnated  at  a  pdnt  on  the  high- 
way shown  by  the  plan,  and  by  the  teatim<aiy 

of  the  defendant's  witnesses? 

"4.  Where  did  plaintiff's  evidence  tend  to 
show  the  accident  took  place?" 

The  Jury  returned  an  affirmative  answer 
to  each  of  the  first  three  questions,  and  to 
the  fourth  question,  they  answered,  "At  tiie 
plank  culvert" 

After  verdict  defendant  moved  for  Judg- 
ment on  the  ground  that  on  the  facta  shown 
by  the  special  findings  the  notice  as  to  the 
place  of  the  accident  was  Insufficient  In  law. 
This  motion  was  overruled  pro  forma,  and 
Judgment  rendered  for  plaintiff,  to  which 
defendant  excepted. 

Argued  before  POWERS,  C.  J.,  and  MUN- 
SON,  WATSON,  HASBI/FON,  and  TAYLOR, 
JJ. 

T.  W.  Moloney,  of  Bntland,  for  plaintiff. 
Lawrence,  Lawrence  ft  Stafford,  of  Bntlaad, 
for  d^endanb 

WIATSON.  J.  [1]  It  is  urged  that  the  ad- 
mission of  the  notice  In  evidence  without  ob- 
jection was  a  waiver  of  any  objection  that 
might  have  been  made  against  It  But  this 
Is  not  so.  By  statute  (P.  S.  4081): 
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"No  action  shall  be  had  or  maintained  in  any 
court  against  a  town  for  Injuries  received  or 
damages  sustained  through  the  Insufficiency  of 
a  bridge  or  culTert,  unless  notice  is  first  giTen  in 
writing,  signed  by  the  party  so  injured  or  claim- 
Ing  daoiage,  to  one  or  more  of  the  selectmen  of 
the  town  in  which  the  bridge  or  culvert  is  sit- 
uated, *  «  *  stating  the  time  when  and  the 
place  where  the  injury  was  received,  and  point- 
ing' oat  in  what  respect  the  bridge  or  culvert 
was  insufficlmt  or  out  of  repair,  and  stating 
that  such  peraon  will  claim  satisfaction  of  the 
town." 

This  statute  pertains  to  the  remedy,  and  it 
Is  essential  to  the  right  to  maintain  an  action 
Co  prore  that  the  person  injured  or  damaged 
gave  notice  to  the  town  In  compliance  there- 
with. Kent  T.  lancoln,  82  Vf  691;  Matthle 
V.  Barton,  40  Yt  286;  Harris  t.  Townsbend, 
56  Vt.  T16. 

[2]  A  notice  prima  fade  saffldent  may,  up- 
on the  fads  shown  by  the  evidence,  be  doabt- 
fol  or  even  Insnffldent.  Piatt  t.  Sherburne, 
53  VL  370. 

It  derolTes  npon  the  plaintiff  to  show  such 
a  notice  to  the  selectmen  as  the  law  requires, 
having  reference  to  the  t&ctB  established  by 
the  evldoice;  and  the  failure  to  object  to  the 
notice  when  offered  1^  evidence  la  no  waiver 
of  material  defeds  therein,  nor  of  the  right 
to  take  advantage  of  such  defects  later  In 
the  course  of  the  trial.  See  Iaw  v.  Fairfield. 
46  Vt  425 ;  Pratt  t.  Sherburne,  cited  above. 

[I]  The  only  other  question  before  us  re- 
lates to  the  BUffidency  of  the  notice  as  to  the 
place  of  the  acddent  It  appears  ttiat  the 
accident  happened  at  a  culvert  in  the  Liberty 
HUl  road,  and  southerly  from  the  point  of 
Junction  of  the  highways  named.  The  notice 
states  this  culvert  to  be  located  "about  10 
rods  southerly  from  the  pcdnt  of  Junction," 
on  the  Liberty  Hill  Road,  and  as  the  "first 
culvert"  on  that  road  southerly  from  the 
point  of  Juncthm.  Hie  special  findings  of  the 
Jury  show  that  the  acddent  hajvened  at  a 
plank  culvert  41  rods  southerly  from  the 
point  ot  Junctlonf  and  that  abont  halfway  be- 
tween the  place  c£  this  culvert  and  the  Junc- 
tion of  the  roads  there  was  a  stone  culvert; 
whldi  was  the  first  culvert  souQi  of  tluit 
Junction.  The  word  "about"  has  a  relative 
significance,  varying  with  the  circumstances. 
Hence  the  phrase  "about  10  rods  southerly 
from  the  point  of  Junction"  did  not  in  con- 
templation state  the  exact  distance.  Nor  Is 
the  distance  given  controlling.  In  Rogers  v. 
Swunton,  54  Vt.  585,  it  appeared  that  the  no- 
tice given  by  the  plaintiff  to  the  town  was 
lost,  and  parol  evidence  was  recdved  to  show 
the  contents  of  the  notice  respecting  the  place 
where  the  accident  occurred.  The  evidence 
on  the  part  of  the  plaintiff  tended  to  show  that 
the  notice  stated  the  place  as  one-quarter  of 
a  mile  from  the  Aldls-Gadcomh  place,  "and 
three-quarters  of  a  mile  from  the  Brainard 
mill."  The  defendant  offered  to  show  that 
the  distance  from  the  place  where  the  plain- 
tiff claimed  to  have  been  Injured  to  Braln- 
ard's  mill  was  1^  mUes.  The  evidence  was 


exdnded  and  excepU<m  saved.  This  court 
held  that  the  testimony  was  properly  exclud- 
ed ;  that  the  place  of  injury  might  have  been 
a  mile  and  a  quarter  from  Bralnard's  mill 
and  yet  the  notice  be  sufildent ;  for  "distance 
must  yl^ld  to  a  more  definite  description  by 
reference  to  natural  objects  and  the  condi- 
tion of  the  road." 

The  plaintlfi^'s  evidence  tended  to  show  that 
the  stone  culvert  was  small  in  dimensions, 
and  that  both  sides  of  tlie  surface  of  the  road 
were  graded  In  such  a  manner  as  to  conceal 
the  culvert,  to  a  considerable  extent,  from  ob- 
servation, and  that  there  was  no  unevenness 
In  the  road  as  It  crossed  this  culvert — indeed 
that  the  plaintiff's  husband,  when  going  over 
the  road  looking  for  other  culverts  ana  land- 
marlis  for  the  purpose  of  describing  the  cul- 
vert where  the  acddent  happened,  passed 
over  the  stone  culvert  without  seeing  or  no- 
ticing it  The  plaintiff's  evidence  also  tended 
to  show  that  at  the  time  of  the  acddent  the 
condition  of  the  plank  culvert  was  substan- 
tially as  described  in  the  notice,  with  the 
road  gouged  out  by  water,  close  to  the  margin 
of  the  plank  of  the  culvert,  while  there'  was  no 
gouging  out  or  undermining  of  the  road  near 
the  stone  culvert.  In  view  of  the  fact  that  the 
notice  substantially  described  the  -condition 
of  the  culvert  and  of  the  road  where  the  ac- 
ddent occurred,  and  that  the  conditions  at 
the  stone  culvert  were  materially  different,  it 
should  seem  reasonably  certain  that  the  se- 
lectmen, notice  in  hand,  could  have  had  no 
trouble  in  finding  the  place.  No  more  defl- 
nlleness  as  to  place  is  required.  Tlnkham  v. 
Stockbridge,  04  Vt  480,  24  Atl.  TOl ;  Castle 
V.  Guilford,  86  Vt  540,  86  Atl.  804.  It  fol- 
lows that  in  overruling  the  defendant's  mo- 
tl(His  for  a  verdict  and  for  Judgment,  and  in 
rendering  Judgment  for  the  plaintiff,  there 
was  no  error. 

Judgment  affirmed. 


JOHNSON  V.  CHANDLER  et  aL 

(Supreme  Court  ot  Vermont  Windsor.  Oct 
14,  1914.) 

1.  HOHESTBAD  ({  67*)— ChARAOTSB  OF  PBOP- 

EBTT.— Residence. 

Decedent  in  1895  purchased  certain  unim- 

g roved  property  in  controversy  on  which  he  and 
is  wife  set  out  apple  trees,  currant  and  other 
bushes  in  contemplation  of  building  a  house. 
In  1901  he  erected  a  bam  on  the  lot  and 
about  the  same  time  moved  onto  it  a  small 
building  which  was  finished  for  a  living  place. 
In  June,  1903,  however,  before  they  had  taken 
up  thdr  residence  on  the  lot,  they  separated. 
After  the  separation  decedent  intended  to  "fix 
it  so  as  to  secure  a  home  for  himself,  but  not 
for  bis  family,"  and  in  1904  he  beiEran  An- 
Btructing  a  house  on  the  property,  in  which  he 
lived  during  the  winter  of  Iwti  and  1906«  the 
summer  of  1906,  and  the  winter  of  1906  and 
1907  until  the  following  17th  of  May.  HOd, 
that  the  property  was  homestead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  Si  83-85 ;  Dec.  Dig.  S  67.*] 


"For  otber  cuss  SM  same  topic  sad  ueUon  NUMBER  In  Dec  Dig.  *  Am.  Dls.  Key-No.  Serisi  *  Rw'r  iBdacw 


Digitized  by 


Google 


vt) 


JOHNSON  T. 


CHANDLER 


27 


2.  HouesnAD  Q  118*)— Mobiugb— Joihdeb 

OF  WiTB. 

Where  a  htuband  and  wife  had  separated 
at  the  time  he  executed  a  mortgage  on  their 
homestead,  in  which  she  did  not  join,  it  was 
void  ab  initio  for  want  of  power  in  him  to  ex- 
ecute it  alone,  as  proTided  by  P.  S.  265S. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  H  182,  196.  20&-209.  216.  217; 
Dec.  Dig.  1 1% .•]  ^  • 

^peal  In  Chancery,  Windsor  County; 
Zed.  6.  Stanton,  Chanc^lor. 

Snlt  1>7  Nelscm  8.  Johnson  against  Bd- 
ward  V.  Chandler,  as  admlnistiator  of  Frank 
C.  Churchill,  and  Ella  Ghnrchlll,  to  foreclose 
a  mortgage.  ▲  decree  pro  forma  waa  en- 
tered, dismissing  the  petition,  and  complain- 
ant appeals.  Affirmed. 

Argued  before  POWBRS,  C.  J.,  and  MUN- 
80N,  WATSON,  HA8ELT0N,  and  TAY- 
LOR, JJ. 

WUllam  Batcbelder,  of  Woodstock,  for  ap- 
pellant Wallace  Batcbelder,  of  Bethel,  Ed- 
ward B.  Back,  of  Windsor,  and  J<^  J.  Wll* 
son,  of  B^hel,  for  qH>eUee& 

WATSON,  J.  The  mortgage  sought  to  be 
foreclosed  was  executed  and  delivered  to 
the  petitioner  on  September  14,  1006,  by 
Frank  c.  Churchill,  then  in  life,  to  secure  the 
payment  of  a  certain  promissory  note  de- 
scribed therein.  At  the  time  of  the  execu- 
tion of  this  mortgage,  the  defenjlant  Ella  J. 
Churchill  was  the  wife  of  E^ank,  and  bo 
remained  to  the  time  of  his  death,  February 
8,  1908.  She  did  not  Join  in  the  execution 
and  acknowledgment  of  the  mortgage.  It 
is  contended  In  defense  that  at  the  time 
the  mortgage  was  given  and  at  the  time  of 
Frank's  death,  the  land  covered  by  the 
mortgage  constituted  his  hom^tead,  and  con- 
sequently the  mortgage,  executed  by  him 
alone,  is  Inoperative  and  void.  This  land, 
found  to  be  worth  less  than  $500,  Is  in 
the  town  of  Barnard,  and  is  called  the  "Bruce 
lot"  It  was  purchased  and  possession  there- 
of taken  by  Frank  July  13.  1895.  At  that 
time  there  were  no  buildings  of  any  kind  on 
it  He  and  his  family  were  then  11t1i«  on 
tiie  "ClilTord  place,"  so-called,  in  Barnard, 
of  which  he  had  an  eaultable  title  xmder  a 
land  contract  dated  March  27.  1893,  and 
they  continued  to  Uve  there  until  the  year 
1902,  when  they  rented  a  house  In  Barnard 
Tillage  and  removed  there  In  order  better  to 
suit  his  convenience  in  prosecuting  his  du- 
ties as  road  commissioner,  to  which  office 
he  had  been  elected.  He  held  possession  of 
the  Clifford  farm  and  rented  or  otherwise 
worked  It  until  June  2,  1905,  when  he  sut^ 
rendered  possession  thereof  to  his  vendor. 

Soon  after  the  purchase  of  the  Bruce  lot 
Frank  and  his  wife  set  out  apple  trees  there, 
currant  and  other  berry  bushes,  in  contem- 
plation of  building  a  house  oa  the  premises. 
In  the  year  1901  he  erected  a  bam  on  the 
lot  end  about  the  same  time  moved  onto 
It  a  small  buUdlng  which  was  finished  up 


for  a  living  place.  In  June,  1908.  while  liv- 
ing In  the  rented  house  in  Barnard  village, 
Frank  and  his  wife  quarreled,  separated, 
and  never  again  lived  together  as  husband 
and  wife.  Whether  he  kept  the  CUtTord 
place  as  a  homestead  for  any  length  of 
time  after  thus  moving  away  is  not  very 
material;  for  If  he  did,  he  abandoned  his 
homestead  there  In  1904.  The  findings  show 
that  after  the  separation  between  him  and 
his  wife,  and  while  living  in  the  rented  house 
In  Barnard  village,  "he  Intended  to  fix  it  so 
as  to  secure  a  home  ft>r  himself,  but  not 
for  bis  family,"  on  the  Bruce  lot;  and  it 
fairly  appears  that  In  the  carrying  out  of 
this  purpose  he,  dnrlng  the  season  of  1901, 
caused  a  cellar  to  be  dug  and  stoned  up  for 
a  new  house  on  that  lot  find  on  the  10th  day 
of  October  of  the  same  year  he  deeded  the 
lot  to  his  son  Clarence  M.  Churchill  by  war- 
ranty deed  containing  a  provision  as  fol- 
lows: 

"The  condition  of  this  deed  is  such  that  if 
the  said  Clarence  M.  Churchill  shall  at  all  times 
provide  and  maintain  a  dwelling  bouse  on  said 
premises  and  shall  furnish  said  grantor  a  home 
on  said  premises  to  be  occupied  by  him  if  he 
shall  BO  desire  at  any  time  during  the  lifetime 
of  the  said  grantor  then  this  deed  shall  be  of 
full  force  otherwise  null  and  void  and  of  no  ef- 
fect" 

It  la  further  found  that  Frank  lived  in 
the  sm&ll  house  there  "during  two  winters 
and  one  summer  after  the  year  1906,"  a  part 
of  the  time  at  least  having  a  housekeeper; 
that  he  left  there  on  Hay  17,  1907,  going  to 
work  at  Canaan,  N.  H.,  and  intending  never 
to  return  to  Vermont  to  live  or  reside ;  and 
that  thereafter  he  remained  in  Canaan  un- 
til his  death.  According  to  these  findingti 
the  time  of  his  thus  living  on  the  Bruce  lot 
must  have  been  during  the  winter  of  1905- 
1906,  the  summer  of  1006.  and  the  winter  of 
1906-1907,  continuing  until  the  17th  of  May 
lu  the  last-named  year. 

[1,  2]  The  record  before  ns  therefore  shows 
that  after  Frank's  separation  from  his  wife 
he  not  only  "Intended  to  fix  it  so  as  to  se- 
cure a  home  for  himself"  on  the  Bruce  lot 
during  his  life,  but  that  he  undertook  to 
carry  this  Intention  into  effect  and  in  fact 
occupied  the  house  on  the  premises  as  his 
home  throughout  the  year  of  1906  (and 
more,  too),  the  year  In  which  the  mortgage 
in  question  was  executed  and  delivered  by 
him  to  the  petitioner.  Thus  it  appears  that 
at  the  time  of  the  execution  of  the  mort- 
gage, the  premises  covered  by  it  constituted 
Frank's  homestead  and  were  being  used  by 
him  as  such.  Rice  v.  Rudd,  fi7  Tt  6 ;  Wood- 
bury V.  Warren,  67  Vt  261,  31  AtL  295,  48 
Am.  St  Rep.  815;  Hyscr  v.  Mansfield,  72 
Vt  71,  47  Ati.  105.  It  follows  that  since 
his  wife,  Ella  J.,  did  not  join  In  the  execu- 
tion and  acknowledgment  of  the  mortgage,  it 
Is  inoperative  and  void.  P.  S.  2553;  Mar- 
tin V.  Harrington,  78  Vt  193,  BO  Ati.  1074, 
87  Am.  St  Rep.  704;  Laird,  Assignee,  r. 
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I'erry,  74  Vt  464,  62  Atl.  104D,  69  L.  E.  A. 
340 ;  Cuahman  v.  Davis,  79  Tt  lU.  64  Aa 
456 ;  Davis  v.  Davis,  81  Vt  259,  69  AtL  876. 
130  Am.  St.  Bep.  1036.  Thla  being  decisive 
of  tbe  case,  the  question  touching  the  ad- 
missibility of  the  testimony  given  by  Ella 
J.,  as  to  lier  husband's  purpose  In  purchas- 
ing the  Brace  lot  and  putting  buildings 
thereon,  becomes  Immaterial,  and  is  not  con- 
sidered. 

Whether  Frank  afterwards  abandoned  his 
homestead  in  those  premises  is  of  no  im- 
portance in  this  case ;  for  tbe  mortgage,  be- 
ing absolutely  void  ab  initio  for  want  of 
power  In  him,  a  married  homesteader,  alone 
to  execute  It  subsequent  change  of  cir- 
cumstances can  operate  to  validate  it  HoU, 
Jur.  118. 

The  pro  forma  decree  is  afflrmed  and  cause 
remanded* 


SBEI^BY  V.  CENTRAL  VERMONT  BY.  CO. 

(SniHreme  Court  of  Vermont  Chittenden.  Oct 
14,  1914.) 

1.  Witnesses  ({  269*}— Oboss-Ezauination 
—Scops  of  Dibect  Exahinatiom. 

In  an  action  for  personal  lnjnriea,  a  ques- 
tion asked  on  cross-examination  of  a  witness  for 
plaintiff,  who  had  testified  to  examining  plain- 
tiff in  the  presence  of  another  physician,  as  to 
what  tbe  other  physician  told  tbe  plaintiff  about 
her  Injaries,  was  outside  the  direct  examination. 

[Ed.  Note.— For  otlier  cases,  see  Witnesses, 
Cent  Dig.  IS  04&-«64;  DecTDlc.  f  269.*] 

2.  TBUL  (S  45*)~-HlCBFn0ZT  OF  EvtDBNOB— 

Offeb— Necessitt  to  Show  Materiautt. 
Where  tbe  case  does  not  show  tiiat  tiie 
testimony  sought  to  be  elicited  by  a  question  is 
material,  and  there  la  no  offer,  tne  exclusion  of 
the  testimony  is  not  error. 

lEd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  81  110-114;  Dec.  Dig.  |  46.*] 

3.  Evidence  (S  127*)— Dbclabationb— Paik. 

Complaints  of  present  pain  and  suffering, 
whether  made  to  a  physician  or  to  a  layman,  are 
admissible  whenever  the  bodily  ftelings,  or  the 
nature  of  tlie  malady  from  which  ttie  declarant 
is  suffering,  is  material  to  be  proved. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  377-382;  Dec  Dig.  i  127.*] 

4.  Cabbiebs  (§  315*)— Injubieb  to  Passen- 
OBBS— ADinS9IBIl.Trr  OT  EVXOBNCB— Reue- 

vAncT  TO  Issues. 

In  an  action  for  injuries  to  a  passenger 
while  alighting  from  a  train,  alleged  to  have 
been  caused  by  its  sudden  starting  while  sbe  was 
still  on  the  car  platform,  evid(>nce  as  to  the 
length  of  time  the  train  stopped  at  that  station 
was  admissible  to  <corroborate  her  testimony,  al- 
though the  declaration  did  not  allege  negligence 
in  failing  to  stop  long  enough  to  give  her  a  rea- 
sonable opportunity  to  alight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1270,  1281,  1282;  Dec.  Dig. 
i  315.*] 

6.  Cabbiebs  ({  814*)— iNJintua  to  FAsaEir- 

GEB— DeCLABATION. 

A  declaration  for  injuries  to  a  passenger 
while  alighting  from  a  train,  in  which  it  was 
alleged  that  the  tiain  was  stopped  at  the  sta- 
tion where  jSaintiff  desired  to  alight  and  plain- 
tiff at  once  attempted  to  get  off,  but  that  de- 
fendant negligently  started  the  train  suddenly 
before  plaintiff  had  safely  alighted,  whereby 


?<Iaint]ff  was,  whOe  exercising  doe  care,  thrown 
rom  thepiatform  of  the  car  to  the  station  plat- 
form, sufficiently  alleges  negligence  in  failing  to 
stop  the  train  long  enough  for  plaintiff  to  alight, 
to  put  the  defendant  on  its  defense  in  that  re- 
spect, and  that  is  all  that  is  required  when  the 
declaration  is  not  challenged  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1260,  1270,  1278,  1274,  1276- 
1280;   Dec.  Dig.  {  314.*] 

6.  NBQLiOENca  (8  119*)— Pleadiwo  (8  8*)— 

DeCLABATION— SUFFICIENCT. 

Facts  showing  a  failure  to  perform  a  legal 
duty  must  be  alleged  in  a  declarati<m  for  n^ll- 
gence, .  and  plaintiff  can  recover  only  tor  tba 
negligence  charged  in  the  declaration. 

[Ed.  Note.— For  other  cases,  see  Neellgence, 
CenL  Dig.  H  200-216;  Dec  Dig.  8  119;* 
Pleading,  Cent  Dig.  ||  12-28%,  68 ;  Dec;  Dig. 
8  8.*] 

7.  Apfeai.  and  Bbbor  (I  1078*>— Waztkb  ot 
Ebbob  -in  Afpsllatb  Oomr— FailubK  to 
Aboue. 

Exceptions  to  the  admission  of  testimony 
are  waived  by  failure  to  brief  tbem. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4256-4261;  Dec  Dig.  f 
1078.*] 

8.  Evidence  (8  653*)— Opinion  Evidence— 

HtPOTHETICAI.     (jCESTION  —  CONTBOVEBTED 

Facts. 

In  an  action  for  personal  injuries  a  physi- 
cian may  be  asked  a  hypothetical  question  as  to 
plaintiff's  condition,  one  element  of  the  hypothe- 
sis being  a  severe  injury  over  a  lung,  although 
the  testimony  was  conflicting  as  to  whether  she 
had  suffered  that  injury,  so  long  as  there  was 
some  evidence  tending  to  establish  It 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  2369-2374;   Dec  Dig.  8  553.*] 

9.  Damages  (8  168*) — Evidence — Belevahct. 

Where  plaintiff  claimed  to  be  suffering 
from  hemorrhage  of  the  lungs  as  the  result  ot 
an  injiJry,  evidence  on  behalf  of  defendant  that 
defendant  s  witness  frequently  had  hemorrhages 
from  the  teeth  and  gums  more  severe  than  the 
evidence  showed  plidntiff's  hemorrhages  to  be 
was  irrelevant  and  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  480,  482-486;  Dec  Dig.  8  16§.«] 

10.  Tbial  (5  121*)— Misconduct  or  Counsel 
—Abouuent— Inference  fbou  Evidence. 

An  argument  by  plaintiff's  counsel  that  a 
railroad  conductor  bad  forgotten  about  having 
a  passenger  to  get  off  at  the  station  where 
plaintiff  was  injured  in  trying  to  alight,  which 
inference  was  warranted  by  tbe  evidence,  was 
not  objectionable  as  claiming  tiiat  the  failure 
of  the  conductor  to  remembiar  tiiat  fact  was 
negligence  on  the  part  of  the  company. 

LEd.  Note.— For  other  caseiL  see  TML  Gent 
Dig.  8f  294-298,  300;  Dec  Dig.  f  121.*] 

11.  TBIAI.  (8  120*)— MtSOONDUOT  OF  COUNSEL 

— Abquuent— Infbbehok  ibok  Evidence. 
A  statement  in  the  argument  of  plaintiffs 
counsel  that  a  railroad  conductor  must  have 
known  that  plaintiff  was  to  get  off  at  a  certain 
station  was  justified  by  evidence  that  the  con- 
ductor took  plaintiff's  ticket  for  that  station, 
that  she  was  the  only  passenger  to  get  off  there, 
and  that  she  had  frequently  before  taken  pas- 
sage on  his  train  bound  for  tliat  station. 

[Ed.  Note.— For  oUier  cases,  see  Trial,  Cent 
Dig.  88  286-287;  Dec  Dig.  1 120.*] 

12.  Trial  <8  188*)— Miboonduot  OF'GouiraBL 

—  ABOUVINI  —  WlTUDBAWAL  —  CUBE  BX 

Court. 

Where  counsel  for  plaintiff  in  bis  argument 
stated  that  it  was  the  doty  of  the  conductor  to 


«For  otber  tamm  wm  ssms  tople  and  section  NUUDBB  In  Deo.  Dtc  A  Am.  Dls.  Key-No.  Serlei  ft  Bsp'r  ladesei 


Digitized  by 


Google 


SBELET  T.  CENTRAL  VERMONT  RT.  CO. 


help  plaintiS  off  from  the  train,  bat  immediatelr 
withdrew  the  stat^neot  when  objection  was 
made,  and  the  court  gave  an  instructioii  thereon 
satisfactory  to  the  defendant,  any  error  was 
cared  by  the  withdrawal  and  the  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  316 ;  Dec.  Dig.  {  133.*] 

13.  Appeal  akd  Ebbob  (f  273*)— Fbebcittinq 
QuEEmoNB  IN  Lower  Goust— BzcEFnoireH- 
Bbquesi  to  Chabob. 

Where  defendant  submitted  requests  to 
cbai^e,  a  general  exception  to  the  refusal  to 
charge  aa  requested  in  the  sereral  reqaesta 
«b«cin  the  Mine  mre  not  complied  with  a  too 
general  and  indefinite  to  be  available, 

[B!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  1590,  1806.  ie20-16iai, 
1625-1630,  1764 ;  Dec.  Dig.  §  273.*] 

14.  Trial  (S  260*)— Rbquebted  Ih^ibuotidhs 
— Befbtition  or  Cbabob  Givbn. 

Where  the  reQuests  to  charge  by  d^end- 
ant^s  counsel  which  were  refused,  ul  related 
to  plaintiff's  negligence,  which  was  fully  covered 
by  the  charge  of  the  court,  in  a  manner  not 
excepted  to  by  the  defendant,  the  refasal  ot 
the  request  was  not  error, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  661-«59;  D^.  Dig.  {  200.*] 

15.  Afpbal  and  Ebbob  (S  178*)— pBEssmrna 

QUEOTIOKS  IS  LOWEB  COOBT— GOMTBIBUTO- 

BT  Neouobitci;.  - 

Where  defendant's  motion  for  a  directed 
Terdict  in  the  court  below  was  not  based  npon 
contributory  negligence,  and  the  court  waa  not 
requested  to  charge  that  the  plaintiff  was  negli- 
gent as  a  matter  of  law,  ana  no  motion  to  set 
aside  the  verdict  as  against  the  law  and  evi- 
dence was  made,  the  question  of  plalntffl*a  n»- 
Ugence,  as  a  matter  of  law,  cannot  be  oonrid- 
ered  on  appeal 

[Ekl.  Note.-— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  1079-1089.  1091-10«a, 
1096-1098, 1101-1120 ;  Dec.  Dig.  1 173.*] 

Exceptions  from  Chittenden  County  Court ; 
n  I*  Waterman,  Judge. 

Action  by  Mina  L.  Seeley  agalxut  the 
Central  Vermont  Railway  Company.  Verdict 
and  Judgment  for  plaintiff,  and  defendant 
excepts.   Judgment  affirmed. 

Argued  befOK  POWERS,  a  J.,  and  MUN- 
SON,  WATSON,  HA8ELT0N,  and  TAT- 
LOB,  J  J. 

M.  O.  Leary  end  V.  A.  Bullard,  both  of 
BnrllngtOD,  for  plalntUT.  C.  W.  Witters,  of 
8t  Albans,  Harry  B.  Am^,  of  Island  Pond, 
and  G.  S.  Palmer,  of  Burlington,  for  de- 
fendant 

TATIiOB,  J.  The  plalntlfC's  alleged  injury 
occurred  on  the  29th  day  of  January,  1912, 
at  the  defendant's  railway  station  in  Jericho. 
On  the  evening  of  the  accident  the  plaintiff 
took  passage  on  defendant's  train  at  Jeflor> 
«mvUle  bound  for  Jerlcha  She  carried  a 
suit  case,  a  bwc,  and  a  hand  bag,  which  she 
bad  placed  in  the  seat  in  front  of  her  on 
entering  the  train.  She  had  frequently  rid- 
on  the  defendant's  train  to  and  from 
Jericho,  and  was  faniUiar  with  the  train  and 
stations  and  was  personally  known  to  the 
conductor.  Before  entering  the  train  she 
purchased  a  ticket  for  Jerlchoi  which  waa 
taken  up  by  the  conductor.  On  the  evening 


in  question  she  was  the  only  passenger  for 
Jericho.  The  night  was  dark,  and  It  was 
storming  and  the  wind  blowing.  The  train 
consisted  of  an  engine  and  tender,  a  com- 
bination mail  and  baggage  car,  a  luissenger 
coach,  and  a  smoking  car,  arranged  in  the 
train  In  the  order  named.  The  plaintiff  was 
seated  toward  the  front  end  of  the  passenger 
coach.  The  plaintiff  testified  that  before  ar- 
riving at  Jericho  she  heard  the  conductor 
announce  the  station;  that  she  got  her 
bundles  together;  that  Just  as  soon  as  the 
train  stopped  at  Jericho  she  proceeded  to 
alight;  that  when  she  reached  the  front 
platform  of  the  car,  and  Jnst  as  she  was 
taking  the  first  step  down  from  the  platform, 
the  train  started  with  a  sudden  Jolt  and 
threw  her  to  the  station  platform,  causing 
the  injury  complained  of.  She  had  the  box 
containing  a  drees  under  her  right  arm, 
the  hand  bag  in  her  right  hand,  and  the 
suit  case  In  her  left  hand.  She  did  not 
take  hold  of  the  railing  on  the  platform, 
and  testified  that  she  did  not  have  time  to 
do  80  before  the  train  started.  The  con- 
ductor was  at  the  rear  end  of  the  passenger 
coach,  the  place  usually  taken  by  him  to 
help  passengers  on  or  off  the  train.  He  did 
not  remember  that  any  one  was  to  get  off 
at  Jericho.  He  was  a  conducts  of  long 
experience,  and  had  never  had  an  accident 
before.  The  defendant's  evidence  tended  to 
show  that  the  train  was  in  motion  before 
the  plaintiff  reached  the  door  of  the  car; 
that  the  train  started  without  a  Jolt;  that 
plaintiff  bad  some  difficulty  in  opening  the 
door;  that  the  train  had  gathered  consider- 
able speed  when  the  plaintiff  attempted  to 
step  from  the  moving  car,  and  in  so  doing 
she  tripped  and  was  thrown  when  she  step- 
ped to  the  platform. 

[1,2]  Dr.  Eddy,  a  physician,  was  called 
by  the  plaintiff,  and  among  other  things 
testified  to  an  examination  of  the  plaintiff, 
made  shortly  after  the  accident,  with  Dr. 
Beecher.  In  cross-examination,  after  bavtug 
testified  to  hearing  a  talk  between  Dr.  Beecher 
and  the  plaintiff  at  the  close  of  the  examina- 
tion, in  which  Dr.  Beecher  advised  her  to 
give  up  her  school,  be  was  then  asked:  "Q. 
What  else  did  he  tell  her  about  the  injury. 
If  anything?"  On  objection  that  It  was  hear- 
say and  immaterial,  the  question  was  ex- 
cluded "as  the  matter  now  stands."  The 
question  was  outside  the  direct  examination, 
and  so,  if  material,  was  out  of  time.  It  is 
apparent  that  the  court  so  treated  it,  and  It 
was  not  error  to  exclude  the  question,  at 
least  at  that  stage  of  the  triaL  Besides, 
there  was  no  offer  and  the  case  does  not 
show  that  the  testimony  sought  to  be  elicited 
by  the  question  was  material  to  any  Issu^ 
as  the  case  then  stood. 

[3]  Defendant's  second,  fourth,  fifth,  sev- 
enth, eighth,  and  tenth  exceptions  relate 
to  testimony  given  by  certain  witnesses  as 
to  what  plaintiffs  said  upon  certain  occa- 
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sloni  as  to  tlHo  gngering  pala  Eridoioe  of 
complaint  of  picsent  pain  and  saflerlng  was 
received  under  exception  against  the  objec- 
tion that  it  was  beanay,  not  a  part  of  tbe 
res  gestse,  and  Incompetent  because  deUverea 
"to  a  third  person,  a  stranger,  one  not  con- 
nected In  any  way  as  an  attendant  upon  the 
I>erson  Injured,"  The  rule  that  such  declara- 
tions are  admissible  wbUMrer  Qie  bodily  or 
mental  feelings  of  the  dedarantt  or  tbe  na- 
ture, symptoms,  and  effects  of  Oie  malady 
from  which  he  Is  then  suffering,  are  material 
to  be  proved  is  too  w611  establislied  to  Justify 
discussion  or  require  the  citation  of  author- 
ity. The  objection  as  to  the  competency  of 
the  witnesses  Is  untenable.  While  if  made 
to  a  medical  attendant  th^  may  be  entitled 
to  greater  w^ht  as  evidawe,  If  made  to 
any  other  per8<»i  they  are  not,  cut  that  ac- 
count, rejected.  1  Oreeuleaf  Er.  J  S 
Wig.  Ev.  S  1719;  Bagley  t.  Mason,  9d  Yt 
lis,  178,  87  AtL  287.  The  case  shows  ttiat 
the  questions  objected  to  were  confined  to 
complalnta  of  present  pain,  and  It  was  not 
error  to  admit  Uie  testimony. 

One  Whlttemore,  who  was  at  Jericho  Sta- 
tiim  to  meet  the  plaintiff,  when  the  train 
arrived,  was  asked  to  give  his  tqilnion  as  to 
the  length  ot  time  the  train  was  standing  at 
the  station.  This  was  objected  to  on  tbe 
ground  that  the  declaration  did  not  charge 
the  defradant  with  shortage  of  1^1  duty  to 
the  plaintiff  In  not  giving  ber  ample  time  to 
leave  the  train.  Tbe  court  overruled  the  ob- 
jection, and  the  witness  answered  under  ex- 
ception, "Not  over  45  seconds."  At  the  close 
of  the  evidence  the  defendant  moved  for  a 
directed  verdict,  amocg  other  things,  on  the 
ground  "that  there  is  no  general  charge  of 
negligence  In  tbe.  declaration,"  and  "that 
there  is  nothing  said  In  tbe  declaration  to 
indicate  a  claim  for  recovery  upon  tbe 
ground  that  the  defendant  did  not  stop  Its 
train  a  sufficient  length  of  time  at  Jericho 
Station  to  enable  the  plaintiff  to  properly 
all^t  therefrom."  The  court  overruled  the 
motion  and  allowed  the  defendant  an  excep- 
tion. The  court  charged  the  Jury  with  ref- 
erence to  tbe  duty  of  the  defendant  to  give 
the  plaintiff  a  reasonable  length  of  time  to 
alight  after  the  train  stopped  and  submitted 
the  case  upon  the  question  of  negligence  In 
that  regard,  to  which  the  defendant  excepted 
because  of  the  insufficiency  of  the  declara- 
tion. TbesQ  questions  can  couvenlently  be 
considered  together. 

[4]  The  admissibility  of  tbe  testimony  is 
not  dependent  ujwn  the  declaration.  The 
length  of  time  the  train  was  standing  was 
one  of  the  circumstances  of  the  accident  and 
bore  upon  the  probability  of  the  truth  of  the 
plaintiff's  testimony.  State  v.  Burpee,  65  Vt. 
1,  4,  25  AU.  964,  19  L.  B.  A.  145,  36  Am.  St. 
Rep.  775;  Wheeler  v.  Wheeler,  7T  Vt.  177, 
181,  59  Atl.  842 ;  State  v.  Donovan,  75  Vt 
SOS,  319,  55  Atl.  611. 

[5]  On  the  motion  for  a  directed  verdict 
and  the  exception  to  tbe  charge  of  the  court 


it  is  necesBai?  to  conMKt  (he  snfllcieii^  of 
tbe  dedaraUott  to  support  tbe  claim  of  neg- 
ligence in  falling  to  give  tbe  plaintiff  sufB- 
dent  time  in  which  to  alight.  Tbe  declara- 
tion contains  the  allegations : 

"That  at  Jericho  •  •  •  said  train  was 
slowed  np  and  stopped,  and  tbe  plaintiff  vt 
once,  in  the  exercise  of  due  care  and  caation, 
and  without  fault  or  n^hgence  on  her  part, 
attempted  to  get  off  said  car  and  train; 
*  *  *  that  they  (the  defendant's  servants) 
negligently  and  carelessly  started  said  locomo- 
tive and  train  with  gaddenneas  and  violence  and 
with  great  force  before  the  plaintiff  had  safely 
landed  from  said  car  and  reached  the  platform 
of  the  station,  •  •  •  whereby  tbe  plaintiff 
was,  when  attempting  to  alight  from  said  train 
and  while  in  the  exercise  of  due  care  and  cau- 
tion and  without  fault  or  negligence  on  her 
part,  thrown  with  great  force  and  violence  irt-m 
the  platform  of  said  car  in  which  she  was  rid- 
ing upon  the  ground  and  platform,"  Kte. 

[I]  The  law  is  as  defendant's  counsel  con- 
tend that  facts  showing  a  shortage  of  legal 
duty  must  be  alleged,  and  that  plaintiff  can 
recover  only  for  the  negligence  charged  in 
tbe  declaration,  but  we  think  tbe  court  did 
not  err  In  submitting  the  case  to  the  Jury. 
While  tbe  charge  of  negligence  In  not  giving 
the  plaintiff  sufficient  time  to  alight  might 
well  have  been  made  more  spedflc,  never- 
theless the  declaration  taken  as  a  whole 
fairly  charges  negUgoice  in  that  regard.  We 
deem  It  sufficient  to  put  tbe  defendant  on 
Its  defense,  and  that  Is  all  that  Is  required 
when  the  declaration  Is  not  cbnllfiiged  by 
demurrer.  Taylor  v.  Day,  16  Vt.  566.  It  is 
apparent  that  tbe  trial  court  so  regarded  it, 
and  the  defendant  was  not  prejudiced,  as  it 
met  tbe  issue  tendered  by  tbe  plaintiff's  evi- 
dence by  testimony  tending  to  show  that  rea- 
sonable time  was  given  the  plaintiff  to 
alight;  and  tbe  Issue  thus  joined  was  sub- 
mitted to  the  Jury  In  a  manner  not  excepted 
to,  except  for  the  Insufficiency  of  the  dedara- 
tlon.  The  view  we  take  of  tbe  sufficiency  of 
the  declaration  disposes  of  the  exception  to 
the  action  of  the  court  in  overruling  the  de- 
fendant's motion  for  a  directed  verdict. 

[7,  8]  Certain  hyirathetfcal  questions  were 
asked  Drs.  Flanders  and  McSweeney  against 
defendant's  objection  and  under  exception. 
Of  these  defendant  briefs  only  one,  a  ques- 
tion asked  Dr.  McSweeney  In  cross-exami- 
nation. The  other  exceptions  are  waived  by 
falling  to  brief  them.  The  question,  as 
amended,  asked  tbe  witness  was: 

"Q.  T'ake  into  consideration  the  ^mptome  I 
have  described  here  and  given  you,  1  refer  now 
to  sbock  and  labored  breathing,  coughing  and 
with  blood — a  eligbt  amount — and  take  in  con- 
nection  with  tbat  severe  injury  to  tbe  right 
side  over  the  right  lung,  wouldn't  you  think 
you  had  a  case  of  ruptured  lung?" 

It  was  objected  that  the  part  of  tbe  ques- 
tion referring  to  a  severe  Injury  is  a  conclu- 
sion which  Is  for  the  Jury,  and  that  tbe  other 
eleuients  are  not  present  In  this  case.  Under 
exception  the  witness  answered :  "There  may 
have  been  some  Injury  to  the  lung."  Defend- 
ant does  not  Insist  In.  argument  that  there 
was  not  some  evidence  affording  a  basis  for 
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the  question,  but  arjrues  that,  as  the  evidence 
that  plaintiff  had  received  a  severe  injury  to 
her  right  side  over  the  right  lung  was  con- 
flicting, and  as  It  was  sharply  contested 
whether  the  plaintiff  had  received  a  severe 
injury,  or  any  Injury  at  all,  to  her  right  lung. 
It  was  error  to  assume  that  fact  in  the  ques- 
tion. This  position  Is  not  tenable  It  is 
sufficient  that  there  is  some  evidence  tending 
to  support  the  hypotheses  assumed  in  the 
question.  If  any  of  the  assumed  facts  are 
controverted.  It  Is  for  the  Jury  to  say  how 
they  find  the  facts  to^  be ;  and  If  they  fall  to 
find  the  facts  assumed,  the  opinion  baaed 
thereon  goes  for  naught  Our  cases  are  all  to 
this  effect,  including  Fairchild  et  al.  v.  Baa^ 
comb  et  al.,  35  Vt.  398,  cited  by  the  defend; 
ant  Counsel  apparently  misapprehend  the 
paragraph  of  the  opinion  in  which  it  Is  said: 
"In  some  cases  all  the  facts  bearing  on  the 
issue  might  be  summed  up  in  a  single  qneBtloo ; 
bat  when  facts  on  one  side  conflict  with  facts 
OD  the  other^  tbey  ought  not  to  be  incorporated 
in  one  question,  but  the  attention  of  the  witness 
aboiild  be  called  to  their  opposing  tendencies, 
aod  if  his  skill  or  knowledge  can  fumidi  the 
ezplanatkm  which  harmoaises  he  la  at 

liberty  to  state  it" 

This  Is  quite  another  iMitg  tJian  saying 
that  disputed  facta  Mnnot  bs  embodied  in 
inch  question. 

[I]  The  plaintiff's  evidence  tended  to 
show  that  she  was  suffering  from  hemorr- 
hages of  the  lungs  as  a  lesolt  of  her  Injury. 
As  toidlxig  to  aoeomtt  fi>r  the  hemorrbages 
and  tbelr  source,  the  defendant  called  one 
Urs.  Deyette  and  offered  to  Bhow>by  her  that 
witness  frequently  bad  hemorrhMies  from 
the  teetb  and  gnms  around  the  teeth  In  larger 
qoantitleb  than  appeared  on  a  certain  towel, 
one  of  plaintiff's  ezhibUs.  The  evideoce  was 
ndnded,  and  def»idant  was  allowed  an  ex- 
ception. The  evldraice  offered  was  clearly 
irrelevant  and  properly  excluded. 

[II]  In  the  opming  argument  plaintiff's 
counsel  said:  "The  truth  is  the  conductor 
had  forgotten  about  bavins  a  passenger  to 
get  off  there."  Counsei  tar  def^dant  asked 
for  an  exception,  saying: 

"Counsel  is  arguing  that  it  was  negligence  on 
the  part  of  the  company  that  the  condnctor 
did  not  remember  that  the  plaintiff  boarded  tbe 
train  at  Cambridge  and  was  to  get  off  at  Jeri- 
cho." 

An  exception  was  noted.  The  argument 
was  entirely  proper  so  far  as  appears.  It  was 
not  being  urged  as  a  basis  of  recovery,  and 
so  was  not  open  to  defendant's  objection. 
Conductor  Shinville  had  been  examined  at 
length  along  that  line,  and  his  testimony  jus- 
tlSed  the  Inference  that  plaintiff's  counsel 
was  drawing  therefrom. 

(11]  Again,  in  the  closing  argument  plain- 
tiff's counsel  argued,  as  a  question  of  fact 
on  the  evidence,  that  "Conductor  ShinvlUe 
must  have  known  that  this  young  woman 
iras  to  get  off  at  Jericho."  To  this  argument 
defendant  was  also  allowed  an  exception. 
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In  this  there  was  no  error.  As  conductor 
he  took  up  her  ticket  for  Jericho,  and  it  ap- 
peared that  she  was  the  only  passenger  for 
that  station,  and  that  she  had  before  that 
time  frequently  taken  passage  on  bis  traiu 
between  Jeffersonville  and  Jericho. 

[12]  Counsel  In  the  closing  argument  also 
said: 

"It  is  the  duty  of  the  conductor  to  see  that 
she  was  helped  off  with  her  bundles;  they  have 
to  look  after  your  care  and  comfort  when  yon 
are  traveling  on  the  train." 

Upon  an  exertion  being  noted  to  tUs  ar- 
gument, counsel  Immediately  withdrew  what 
be  had  said  upon  that  subject  In  the  charge 
to  the  Jury  the  coort  referred  to  this  jnatter, 
and  Instructed  tbe  Jury  concerning  It  in 
a  manner  satisfactory  to  the  defendant,  as 
no  exception  was  taken  thereto.  £rror,  if 
sudi  there  was,  was  cured  by  the  with- 
drawal and  subsequent  charge  of  the  court 

[13]  The  defendant  submitted  nine  re- 
quests to  charge,  and  excepted  to  the  refusal 
of  tbe  court  to  charge  as  requested  as  fol- 
lows: After  inquiring  of  the  court  whether 
they  had  compiled  with  the  requests  and  re- 
ceiving the  reply  that  they  had  in  part, 
counsel  said: 

"I  cannot  tell  without  stopping  to  look  them 
over.  ♦  •  •  I  thing  we  had  better  take  a 
general  exception  to  the  refusal  to  charge  as 
requested  in  the  several  reqneata  wherein  the 
same  are  not  complied  with." 

It  is  conceded  that  five  of  the  nine  re- 
quests were  complied  with  substantially. 
The  exception  is  entirely  too  general  and  in- 
definite to  be  available '(In  re  Bean's  Will, 
85  Vt  452,  459,  82  Ati.  734),  and  for  that  rea- 
son would  be  disregarded. 

[14]  Inspection  of  tbe  record,  however, 
discloses  that  the  requests  said  not  to  have 
been  complied  wltii  all  relate  to  tbe  ques- 
tion of  negligence  on  tbe  part  of  tbe  plain- 
Uff  which  W&9  folly  covered  the  charge 
of  tile  coart  In  a  manner  not  excepted  to  by 
the  defendant 

[IB]  Much  of  tbe  defendant's  brief  is  de- 
vote to  a  discussion  of  tbe  evidence  bearing 
upon  tbe  plaintiff's  negligence;  and  It  is 
urged  that  tbe  plaintiff  was  manifestly 
guilty  of  contributor}'  negligence,  tiiat  tbe 
court  should  have  so  held  as  a  matter  of 
law,  and  that  the  verdict  was  contrary  to 
the  evidence  and  the  charge  of  the  court  on 
that  subject  None  of  these  questions  are 
here  for  review.  The  motion  for  a  directed 
verdict  was  not  based  upon  contributory  neg- 
ligence, the  court  was  not  requested  to 
charge  that,  as  matter  of  law,  tbe  plaintiff 
was  guilty  of  contributory  negligence,  and 
there  was  no  motion  to  set  aside  the  verdict 
as  against  the  law  and  evidence.  We  have 
considered  all  the  exceptions  contained  in  the 
record  that  have  been  briefed  by  tbe  defend- 
ant   Error  not  appearing. 

Judgment  Is  affinued. 
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STATE  V.  ALPERT. 

(Sapreme  Ooart  ut  Vermont  Ghlttenden. 
Oot  14t  1814.) 

1.  Cbihinai,  Law  (§  1169*)— Afpeal—Adios- 

SION  OF  BVIDBNCE— PBEJCDICE. 

Bnlings  on  evidence  relevant  to  counts  of 
the  information  on  wliich  accased  was  acqnib* 
ted  are  immaterial,  and  will  not  be  leriewed. 

[Ed.  Note.— For  other'  case*,  we  Criminal 
Law.  Cent  Dig.  SS  754.  S088,  3130,  8137-3143; 
Dec.  r>i«.  S  116».*] 

2.  RBCEivina  Stolen  Qoooa  (|  8*)  — r  Btvx- 

DEMCE. 

Where,  In  a  prosecution  for  receiving 
stolen  goods,  a  witness  who  liad  twice  been  sent 
up  for  burglary  testified  to  a  conversation  with 
defendant  after  his  release  from  his  second 
term,  shortly  before  the  witness  claimed  the 
goods  bad  be^  sold  to  defendant,  and  that  de- 
fendant had  said  to  him  that  he  liked  to  do 
bosinees  with  witness  because  he  would  not 
squeal,  because  he  did  not  squeal  before,  and 
rtiat  he  knew  to  what  action  defendant  referred, 
the  court  properly  permitted  the  witness  to 
state  that  defendant  referred  to  20  bales  of 
cloth  stolen  from. a  box  car  at  B.  and  valued 
at  $1,000,  as  showing  that  defendant  knew  the 
witness  was  a  thief,  and  was  on  such  friendly 
terms  with  him  that  he  expressed  pleasure  in 
doing  business  with  him. 

[Ed.  Note.— fiV>r  other  caaea,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  If  15-18;  Dte.  Dig. 
I  8.«I 

3.  Receivino  Stoun  OdODB  (|  8*)— OuiUT 

Knowu:doe. 

In  a  prosecution  for  receiving  stolen  goods, 
goilty  knowledge  need  not  be  Ediown  by  direct 
evidence,  but  it  is  safflcient  if  it  be  shown  by 
circumstances  indicating  to  the  receiver's  mind 
that  the  goods  were  stolen. 

lEA.  Note^Fcn:  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  H  1(^18;  Dec  Dig. 
S  8.*] 

4.  Beoeitino  Stolen  Goods  (S  8*)  —  Evi- 
dence. 

Where,  in  a  prosecution  for  receiving 
sttden  dress  goods,  umbrellas,  and  alarm  clocks 
in  August  and  S^ember,  1912,  a  witness  tes- 
tified diat  he  and  others,  in  September,  1012, 
entered  a  freight  car  and  stole  some  boxes  of 
-dress  goods,  umbrellas,  and  alarm  clocks,  which 
they  testified  were  sold  to  defendant  for  $40, 
and  the  money  divided  equally  among  the  four 
thieves,  and  anoHier  of  the  uieves  testified  to 
the  stealing  of  three  boxes  of  dress  goods  and 
umbrellas  by  the  persooB  named,  and  their  sale 
to  defendant,  and  a  third  thief  testified  that 
In  September  he  and  the  others  stole  two  crates, 
in  one  of  whidi  he  saw  some  dark  dieckered 
drees  goods,  some  underskirts,  ete.,  but  did  not 
remember  seeing  any  nrobrenas,  the  Jury  mif^t 
properly  have  found  that  the  evidence  of  the 
witnesses  related  to.  the  same  occai^on,  and 
hence  a  question  asked  of  the  latter  witness 
whether  he  received  any  money  as  the  proceeds 
of  that  excursion  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  ||  lS-18;  Dec.  Dig. 
I  8.»J 

6.  Beoeivihq  Stozjir  Goods-  (S  8*)  —  Etz- 

DENOE— GUILTT  KHOWUDGE. 

In  a  prosecution  fbr  receiving  stolen  goods, 
evidence  that  the  goods  mentioned  in  the  in- 
formation were  sold  to  defendant  for  less  than 
their  value  was  admissible  on  the  gnestion  of 
guil^  knowledge. 

[EA.  Note.— For  other  casco,  see  Receiving 
Stolen  Goods.  Cent  Dig.  IS  10^18;  Dec.  Dig. 

I  a*] 


&  Receivino  Stolen  Ooom  Q  8*>  —  Dvi- 

DKNCB— RBLEVANOT. 

Where,  In  a  prosecution  tor  receiving 
stolen  goods,  a  witness  testified  that  be  or^e<^ 
from  C.  ft  Go.  and  from  8.  ft  Oo.  floods  of  the 
general  descriptitm  <rf  part  of  those  covered  by 
the  information,  evidence  that  the  witness  in- 
stnicted  S.  ft  Co.  to  deliver  the  package  to  C. 
ft  Go.  to  be  sent  with  tii«r  consignment  was 
not  evidence  of  Uia  fact  that  ^e  package  was 
so  delivered  w  WH  so  sent  ftnd  wM  irrelevant. 

[Ed.  Note.— For  other  case^  see  Receiving 
Stohm  Goods,  Cent  Dig.  fl  lG-18;  Dea  Dig. 

7.  Receiving  Stolen  Ooodb  (I  8*)  —  Evi- 
dence—Releva  NCT. 

Where,  in  a  paroeecutiwi  for  receiving 
goods  stolen  from  a  freight  car,  one  of  the 
thieves  testified  that  he  remained  with  the 
goods  during  the  night,  and  the  next  morning 
fode  on  a  truck  which  took  the  goods  to  a  shed 
where  they  were  unloaded,  and  that  he  coald 
go  to  the  place  where  the  sheds  were,  evidence 
of  a  depu^  sheriff  that  after  such  witness  had 
testified  be  went  with  tbe  deputy  to  defendant's 
store  and  Altered  an  alleyway  oeslde  it  where 
there  were  sheds  and  places  to  hitch  horses, 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Recdvinc 
StoI<m  Goods,  Gent  Dig.  ||  lfr-18;  Dec  Dig. 

8.  Crimnal  Law  (|  671*)— Tbial— Identi- 

,mNO  £;VIDENCB. 

Where  evidence  tiered  to  idend^  a  ship- 
ping ticket  and  a  bili  of  lading  was  held  insuffi- 
cient, and  tbe  ticket  and  bill  for  that  reason 
held  inadmissible,  it  was  not  an  abuse  of  the 
trial  court's  discretion  that  tbe  testimony  was 
heard  in  the  presence  of  the  j^aty;  the  court 
having  instructed  them  ttiat  it  was  not  for 
their  consideration. 

[Ed.  Note.— For  othu  cases,  see  Criminal 
Law,  Gent  Dig.  ||  1591,  1C92;  Dec  Dig.  { 
671.*] 

9.  '  Cbiuinal  Law  ({  697*)— Trial— Exclu- 
sion OF  £videnob—Objecxioh8— Waives. 

Where  evidence  offered  by  the  state  was 
later  stricken  from  the  record  at  the  state's 
instance,  "unless  some  reason  is  shown  why  it 
should  not  be,"  and  no  referaice  to  the  matter 
was  thereafter  made,  any  exception  previously 
taken  Ui  connection  with  the  admissuHi  of  the 
testimony  wM  waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  164S-1^;  Dec.  Dig.  { 
687.*] 

10.  CsmiNAL  Law  (|  400*)  —  Bvxdenor  — 

Best  and  Secondaby. 

That  a  business  corporation  in  another 
state  had  adopted  an  unwritten  rule  forbidding 
the  taking  of  original  papers  from  tbe  files  did 
not  justify  the  admission  of  copies  of  invoices, 
etc,  as  against  an  objection  that  they  were  not 
the  best  evidence. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  IS  879-886,  120&-1210;  Dec. 
Dig.  I  400.*] 

11.  Ceiminal  Law  (J  681*)— Reception  of 
Evidence— Offer  of  Pboof. 

Where  in  a  prosecution  for  receiving 
stolen  f;ood8,  the  accused,  after  having  admitted 
that  his  firm  subscribed  for  a  certain  news- 
paper, was  shown  a  copy  of  the  paper  and  ask- 
ed if  he  had  read  an  article  as  to  the  arrest  of 
a  man  thought  to  be  one  of  the  thieves,  and 
was  shown  another  issue  of  the  paper  contain- 
ing another  item  as  to  the  arrest  and  asked  if 
he  had  read  such  item,  to  which  he  replied  that 
he  did  not  remember,  and  that  he  did  not  know 
anything  about  tbe  arrest  until  the  person  had 
been  actually  incarcerated.  Held,  that  such 
proof  was  insufficient  to  justify  the  admission 
of  tbe  newspaper  items  as  bearing  on  whether 
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the  defendant  throu^  sacb  articles  became 
aware  of  the  arrest  of  the  alleged  thief. 

[Ed.  Note.— For  other  cases,  see  CrimiiiBl 
Law.  Cent.  Dif.  ||  1611.  1612;  Dec  Dig.  { 
<iSl«] 

12.  Cbiuikal  Law  (f  U78*)— Appba1/-Ex- 
csPnoNs  Not  Bbiefed. 

Exceptions  not  briefed  will  not  be  re- 
Yfewed. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent  Dig.  S011-301S;  Dm.  Dig.  { 
117S.*] 

13.  Receiving  Stolen  Goods  (S  1*>— Psoor 
OF  Knowiadoe. 

rnder  P.  S.  5763,  providing  a  puniebment 
for  the  offense  of  receiving  stolen  goods,  but 
not  creating  or  defining  the  offense,  the  ele- 
ments of  toe  crime  are  those  established  by 
the  common  law. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolm  Goods,  Gent  Dig.  ||  1-8;  Dec  Dig. 

U.  BwanTZHa  Brouir  Goods  (|  8*)  — Ele- 
ments or  OnxNBB  —  ''Khowlbdoe**  —  Be- 
lief. 

In  a  prosecatim  for  reed^g  stolen  goods, 
the  knowledge  of  accnsed  n«ed  not  be  soch  as  a 
person  acquires  by  seeing  the  goods  taken,  but 
It  is  sufficient  if  toe  circumstances  of  the  trans- 
action are  sacb  as  to  make  the  defendant  be- 
lieve that  tiie  goods  have  been  stolen. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  »  iK-lS;  Diec  Dig. 
18.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Secmd  Series,  Knowledge.]. 

15.  Rkceitino  Stolen  Goods  (|  9*)  —  In- 
snuonoNB  ^  Elkuents  ot  Oftbhbe  — 
Ehowlbdoe  or  Cbihihal  Aoqitibition. 

In  a  prosecution  for  receiving  stolen  goods, 
an  instruction  that,  if  the  circumstances  were 
such  as  to  create  a  belief  in  the  mind  of  a  rea- 
sonable man  that  the  goods  bad  been  stolen, 
fliat  was  snffldent  In  the  absence  of  counter- 
vailing evidence,  to  induce  such  belief  on  the 
of  accused  was  emmeous ;  since,  In  or- 
to  establish  the  offense,  the  circumstances 
most  have  been  such  as  to  have  the  effect  on 
the  mind  of  accused  of  inducing  such  a  l>elief 
as  would  constitute  knowledge  by  him. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  »  19-22;  Dec  Dig. 
I  ft*] 

Exceptlonfl  from  Chittenden  Connty  Court ; 
WUUam  H.  Taylor,  Judge. 

Louis  Alpert  was  convtcted  of  recetvliiK 
stolen  goods,  and  he  brtogs  exceptions.  Re- 
Tersed  and  remanded. 

Argued  before  POWERS,  O.  J.,  and  MUN- 
SON.  WATSON,  and  HASElim^N,  JJ.,  aod 
WATBBHAN,  Saperior  Court  Judge. 

Theodore  E.  Hopkins,  State's  Atty.,  and 
Henry  B.  Shaw,  both  of  BnrllDgton,  for  the 
State,  y.  A.  Bullard  and  Guy  M.  P^^  both' 
of  Burlington,  for  respondent 

WATSON,  J.  The  Information  contains 
six  counts  charging  the  respondent  with  re- 
ceiving goods  In  August  and  September,  1912, 
with  knowledge  that  they  had  been  stolen. 
The  first  count  charges  the  receiving  of  a 
box  of  clothes ;  the  second,  3  boxes  of  dress 
goods  and  umbrellaa ;  the  third,  20  boxes  of 
empire  mbbers;  the  fourth,  30  boxes  of 
Hood's  rubbers ;  the  fifth,  certain  perfumery ; 


the  sixth,  a  box  of  alarm  clocks.  The  re- 
spondent was  acquitted  on  the  first  third, 
and  sixth  counts,  and  convicted  on  the  sec- 
ond, fourth,  and  fifth  counts.  The  exceptions 
will  be  considered  under  the  numbers  glv&x 
In  the  bill  of  exceptions. 

[1]  I  and  II.  These  exceptions  were  taken 
to  the  admission  of  evidence  relating  solely 
to  matters  charged  In  the  first  count  on 
which  the  respondent  was  acquitted.  This 
being  so,  whether  the  evidence  was  properly 
admitted  or  otherwise  Is  now  immaterial. 
Commonwealth  v.  Meserve.  154  Mass.  64,  27 
N.  E.  997;  Commonwealth  Bflllngs,  187 
Mass.  283,  4S  N.  E.  910. 

[2]  III.  The  state  called  as  a  witness  one 
Poirrler,  who  testified  to  a  conversation  with 
the  respondent  after  the  witness  returned 
from  serving  a  sentence  ot  Imprisonment 
for  burglary,  shortly  before  the  witness 
claimed  the  goods  in  question  were  sold 
to  the  respondent  The  witness  testified  that 
respondent  told  him  on  that  occasion  that 
be  (respondent)  liked  to  do  business  with 
him  (witness)  because  be.  would  not  squeal ; 
because  he  did  not  sqneal  before.  Witness 
further  testified  that  be  knew  to  what  action 
r^pondent  referred  by  that  remark.  The 
witness  was  then  asked  the  question:  "What 
was  the  matter  to  which  he  referred  by  that 
remark?"  The  question  was  objected  to  as 
Incompetent  and  immaterial.  The  witness 
answered:  "To  20  bales  of  woolen  cloth 
taken  from  the  American  Woolen  Mill  Com- 
pany from  a  box  car  at  Essex  Junction, 
valued  at  $1,000."  The  state's  evidence 
tended  to  show  that  at  the  time  of  the  con- 
versation referred  to  the  respondent  was  ac- 
quainted with  the  witness,  and  knew  tbat 
he  bad  served  two  -terms  of  imprisonment 
for  the  crime  of  burglary,  one  for  the  term 
of  18  months  and  one  for  the  term  of  2% 
years,  and  tbat  be  was  recently  out  of  prison 
and  back  home.  There  was  no  error  in  the 
ruling.  The  occasion  to  which  the  respond- 
ent had  reference  being  shown,  tbe  evi- 
dence tended  to  show,  not  only  tbat  the  re- 
spondent then  knew  that  tbe  witness  for  a 
long  time  had  been,  and  was,'  a  thief,  but 
also  that  they  were  on  such  friendly  terms 
that  the  respondent  expressed  bis  pleasure  in 
doing  business  with  the  witness  because  he 
"didn't  squeal  before,"  meaning  a  time  when 
tbe  witness  was  convicted  of  stealing  goods 
from  a  freight  car.  This  evidence  had  a 
bearing  on  tbe  question  of  the  respondent's 
guilty  knowledge  on  the  occasions  later  when 
be  purchased  goods  as  charged  In  the  in- 
formation, with  which  be  knew  tbe  witness 
to  be  connected. 

[3]  It  Is  not  necessary  that  guilty  knowl- 
edge be  shown  by  direct  evidence.  It  may  be 
shown  by  the  circumstances,  if  tliey  were  such 
as  to  satisfy  the  receiver's  mind  that  th» 
goods  were  stolen,  as  if  he  purchased  them 
"at  suspicious  and  unreasonable  times,  or 
from  persons  who  In  the  ordinary  course  of 
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tblngs  coald  not  fairly  be  considered  as  the 
unsuspected  owners  of  property  of  the  par- 
ticular description,  or  bad  secreted  or  en- 
deavored to  secrete  It,  or  attempted  to  ex- 
plain the  manner  of  acquisition  by  falsehood 
or  prevarication."   Will's  Cir.  Ev.  95. 

IV,  It  Is  sufficient  to  say,  concerning  this 
exception,  that  the  questioD  asbed  was  not 
within  cross-examination,  and  could  be  ex- 
cluded In  the  discretion  of  the  court. 

[4]  v.  Witness  Howe  had  testified  to  one 
occasion  when  one  Hooper,  Polrrler,  Fargo, 
and  himself  entered  a  freight  car  in  Sep- 
tember, 1912,  and  stole  some  boxes  of  dress 
goods,  umbrellas,  and  alarm  clocks,  which 
they  testified  were  sold  to  the  respondent 
for  $40;  the  money  received  being  divid- 
ed equally  among  the  four  thieves.  Polr- 
rler testified  to  the  stealing  of  three  box- 
es of  dress  goods  and  umbrellas  by  the  per- 
sons named  and  tbe  sale  of  them  to  re- 
spondent Fargo  testified  that  In  September 
he,  Hooper,  Howe,  and  Polrrier  stole  two 
crates.  In  one  of  which  he  saw  some  dark 
checkered  dress  ^oods,  some  underskirts, 
and  dark  coats;  in  another  he  saw  baking 
powder,  and  "guessed  that  there  was  tobac- 
co and  cigarettes  in  it  too" ;  but  did  not 
remember  seeing  any  umbrellas.  He  was 
asked  by  the  state's  attorney,  whether  he  re- 
ceived any  money  as  the  proceeds  of  that  ex- 
cursion, and  subject  to  objection  as  imma- 
terial, and  that  it  did  not  appear  that  any 
of  the  things  testified  to  were  articles  re- 
ceived by  the  respondent,  answered  in  the  af- 
ttrmatlve.  The  jury  might  well  find  that  the 
evidence  of  these  witnesses  related  to  one 
and  the  same  occasion.  This  being  so,  it 
cannot  be  said  that  the  sum  received  was 
immaterial. 

It]  Evidence  that  the  goods  mentioned  ,ln 
the  InformatlMi  were  sold  to  the  respondent 
under  value  bears  upon  the  question  of 
guilty  knowledge.   Will's  Clr.  Ev.  72. 

[Ij  VI.  One  Max  Glasston.  a  witness  call- 
tA  by.  the  state,  testified  that  he  ordered  from 
H.  B.  Clafiin  &  Co.  and  from  S-  Stanchfield  & 
Co.  goods  of  the  general  description  of  part 
of  those  covered  by  the  second  count.  For 
the  purpose  of  connecting  the  respondent 
with  the  Stanchfield  order,  witness  was  asked 
in  direct  examination  whether  be  instructed 
Stanchfield  to  turn  the  package  over  to  Claf- 
iin &  Co.  to  be  sent  In  a  box  wifh  their  con- 
signment. Objection  was  made  on  the  ground 
that  it  was  Immaterial  and  did  not  tend  to 
show  that  the  goods  were  put  Into  the  box. 
The  question  was  permitted,  and  the  witness 
answered  In  the  affirmative.  The  witness 
being  shown  one  of  a  number  of  sateen  skirts 
which  Polrrler  testified  were  stolen  from  a 
freight  car  of  the  Rutland  Railroad  and  sold 
with  goods  consigned  to  Max  Glasston  to  the 
respondent  at  his  store,  19  Church  street, 
and  which  were  found  the  officers  at  that 
place,  teatlfled  tiiat  he  ordered  from  Stanch- 
field &  Oa  three  dc»en  sateen  skirts,  and  that 
the  article  shown  him  was  a  sateen  skirt; 


that  he  never  received  any  of  those  skirts, 
nor  any  of  the  goods  ordered  from  Clafiin  & 
Co.,  except  two  bales  of  cotton  batting.  The 
freight-checking  clerk  of  the  Rutland  Ball- 
road  at  Burlington  testified  that  he  checked 
out  only  two  bales  of  cotton  batting,  and 
that  two  cases  of  dry  goods  were  missing,  ac- 
cording to  the  paper  purporting  to  be  a  way- 
bill, not  farther  Identified.  There  was  no  evi- 
dence as  to  the  Stanchfield  shipment.  This 
exception  must  be  sustained.  The  fact  that 
the  witness  Instructed  Stanchfield  &  Co.  to 
turn  the  package  over  to  Claflin  &  Co.  to  be 
sent  In  the  box  with  that  company's  con- 
signment, was  not  evidence  that,  in  fact,  the 
pa<^age  was  so  tamed  over,  nor  that  it  was 
so  sent 

VII.  AgUnst  the  objection  of  respondent, 
the  state  was  allowed  to  put  in  evidence  by 
one  Moody,  the  trOgtA  agent  of  tbe  Butland 
RaUxoad  at  BnrUngtrai,  an  experiment  witii 
two  car  seals  takea  from  the  car  Jannary  29, 
1913,  by  tibe  witness,  ^e  court  found  that 
the  conditions  of  tbe  experiment  were  aab- 
stontlally  the  same  as  ttie  conditions  of  the 
seals  in  question,  It  having  been  shown  that 
the  seals  were  of  the  same  kind  of  lead  and 
wire  as  were  used  in  September;  that  they 
were  inipresaed  with  the  Rutland  seal  No. 
226 ;  that  the  seal  leads  bad  been  pulled  off 
the  wires  with  a  stick  by  witness  as  an  ex- 
periment The  seals  and  wires  were  given  to 
tbe  Jury  to  determine  whether  the  wires 
could  be  put  back  and  made  to  appear  Intact 
by  a  blank  press.  The  ground  of  the  objec- 
tion was  that  there  was  no  evidence  that  the 
conditions  were  substantially  tbe  same.  An 
examination  of  the  transcript  (wbicb  is  made 
controlling)  shows  evidence  amply  support- 
ing the  finding  in  this  respect;  hence  tbe  ex- 
ception is  without  avail. 

[7]  VIII.  The  witness  McOowan  testified 
to  being  with  Howe  when  a  car  was  broken 
into  and  boxes  taken  out  and  put  in  the  bnsh- 
es;  .that  they  had  been  drinking;  that'  tbe 
witness  remained  all  night  in  the  bushes 
where  tbe  boxes  were  carried,  and  early  the 
next  morning  Howe,  Fargo,  and  Vradenbutgh 
were  there  with  a  team  and  were  loading  the 
boxes  onto  tbe  truck  when  the  witness  woke 
up  or  came  to;  that  the  witness  saw  them 
load  the  boxes,  and  he  rode  on  the  track  to 
tbe  shed  mentioned  below,  and  saw  them  on- 
load the  boxes  there.  McGowan  testified  that 
he  could  go  to  the  place  of  these  sheds ;  that 
they  were  on  the  right-hand  side  of  Church 
street,  going  up;  that  the  store  was  facing  on 
the  street,  and  tbe  sheds  were  right  back  of 
the  store.  Tbe  state  was  allowed  to  show 
by  one  Murphy,  a  deputy  sheriff,  subject  to 
re^ndent's  objection  as  immaterial  and  in- 
competent, that  after  McGowan  left  the  wit- 
ness stand  be  went  with  the  witness  up 
Church  street  to  the  respondent's  store  on 
tbe  lefMiand  side  of  Uie  street,  and  entered 
the  alleyway  beside  it  where  there  are  sheds 
and  places  to  hitdt  horsra.  In  view  at  Mc- 
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Gowan'B  tefldmony,  tUa  tntbaumy  given  by 
Murphy  was  both  material  and  competent 
In  ttda  connection  It  dunild  be  stated  that 
McGowan,  on  being  called  to  the  witness 
stand  later,  testified  tbat  the  place  on  Chnrch 
street  where  be  thus  wait  with  tbe  deputy 
sheriff  waB  the  abed  where  the  boxes  were 
left  In  haxlk  of  Uie  Olobe  Department  Store, 
and  that  the  number  over  tbe  door  to  tbe 
stwe  was  19. 

[I]  IX  and  X  lliese  exceptions  were  taken 
to  Oe  introdnction  at  evidence  addressed  to 
the  court  on  a  preliminary  'question  of  iden- 
tifying a  shipping  ticket  (Exhibit  8)  and  a 
bill  of  lading  (Exhibit  9)  which  the  state 
Intended  to  introduce  as  corroborating  evi- 
dence. Respondent  objected  on  the  gronnd 
that  the  evidence  was  incompetent,  immate- 
rial, hearsay,  not  the  best  evidence,  and  had 
no  tendmcy  to  prove  any  issae  in  the  case. 
The  court  held  tliat  the  IdentiUcatioD  in  each 
instance  was  not  made  out,  and  consequently 
the  papers  were  not  offered.  The  prelimina- 
ry evidence  was  received  in  the  presence  and 
bearing  of  the  jury  In  the  r^ular  course  of 
the  trial,  and  at  the  time  It  was  received 
there  was  nothing  to  Indicate  that  it  was  not 
for  consideration  by  tbe  Jnry.  Thereafter,  in 
its  charge,  the  court  told  the  jury,  with  ref- 
erence to  the  matters  covered  by  these  two 
exceptions  and  by  exception  12,  that  It 
should  repeat  what  (t  had  already  said  in 
their  hearing  as  to  certain  testimony  which 
was  addressed  to  the  court,  and  was  not  for 
their  consideration;  that  this  testimony  was 
received  to  Identify  certain  papers;  that  they 
were  not  identified  sufficiently  to  be  received 
as  evidence,  and  so  tbe  testimony  with  ref- 
erence to  them  which  was  addressed  to  the 
court  "goes  out  of  the  case  and  la  not  for 
your  consideration."  The  evidence  to  the  ad- 
mission of  which  objection  was  made  being 
on  a  preliminary  questi<m  exclusively  for  the 
court,  It  was  discretionary  with  tbe  court  to 
hear  it  In  the  presence  of  tbe  jnry,  and  the 
character  of  tbe  evidence  was  snch  that 
abuse  of  discretion  cannot  well  be  claimed. 
Uoreorer,  tbe  issue  on  which  the  evidence 
was  received  being  decided  In  favor  of  the  re- 
spondent, no  barm  resulted  to  him,  and  it  is 
annecessary  to  consider  any  apedflc  ruling 
•connected  therewith. 

[I]  XI.  Tbe  state's  witness  Hoody,  before 
mentioned  as  tbe  freight  agent  of  the  Rut- 
land Railroad  at  Burlington,  testified  to 
ehecAing  In  Burlington  the  CSafltn-GIasston 
shipment  ttom  a  paper  purporting  to  be  a 
waybiUi  but  not  identified  otherwise,  and  to 
finding  a  shortage.  BeBp<Hident  withdrew  ob- 
jection upon  the  assurance  that  the  paper 
would  be  identified  later.  This  was  not  done. 
Thereafter  one  Robinson,  a  claim  Inv^ga- 
tor  f or  the  Rutland  Railroad,  was  called  by 
tile  state  as  a  witness,  and  was  allowed  to 
testl^.  In  Uie  presence  ot  the  jury  in  the  reg- 
ular course  of  the  trial,  as  to  the  meaning  of 
certain  notaticms  on  this  paper,  that  certain 
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of  them  indicated  flie  route,  certain  others  In- 
dicated a  shortage  In  the  shipment  whrai  It 
was  tmloaded  at  Burlingttm.  others  Indicated 
a  shortage  of  two  cases  of  dry  goods  address- 
ed to  Max  Glaaston,  etc.  Th»e  was  no  other 
evidence  IdentifSrlng  the  wayblU.  The  way- 
bill was  then  offered  by  the  state,  in  connec- 
tion with  the  testimony  of  Boblnsm  and  the 
testimony  of  the  witness  Moody,  as  proof  of 
tbe  loading  of  the  shipment,  the  route  taken 
by  it,  the  part  of  it  tlut  arrived  in  Burling- 
ton, and  the  part  that  did  not  The  waybill 
was  reo^ved  subject  to  the  objection  that 
neither  It  nor  the  signature  or  writing  on  It 
bad  been  properly  identifled.  On  the  following 
day  the  state's  attorney  stated  to  the  court 
that  the  state  claimed  nothing  from  the  tes- 
Hmony  ct  Robinson,  and  moved  to  have  it  all 
stricken  from  the  record,  and  also  moved  to 
have  the  admission  of  tbe  waybill  restricted 
so  as  to  have  It  admitted  only  In  connection 
with,  and  as  corroborative  of,  the  testimony 
of  the  witness  Moody.  Thereupon  respond- 
ent's attorney  said:  "I  want  to  look  over  bis 
testimony,  we  will  have  it  done  by  noon." 
The  court  then  said:  "It  may  be  understood, 
unless  some  reason  Is  shown  why  It  should 
not  be,  that  Robinson's  testimony  Is  stricken 
out,  and  the  ruling  admitting  No.  7  (the  way- 
bill) is  restricted  to  be  used  in  connection 
with  Moody's  testimony,  so  that  counsel  may 
understand  the  situation  unless  you  call  our 
attention  to  some  reason  why  it  should  be 
modified."  No  claim  is  made  in  respondent's 
brief  that  this  matter  was  again  called  to  the 
attention  of  the  court  This  was  tantamount 
to  a  consent  by  respondent's  counsel  to  the 
ruling  made,  and  a  waiver  of  any  exception 
previously  taken  in  connection  with  the  ad- 
mission of  the  testimony  so  stricken  from  the 
record.  Weber  Wagon  Ok  r.  Kebl.  13»  111. 
644,  29  N.  E.  714. 

[10]  XII.  One  Stetson,  a  witness  produced 
by  the  state,  testified  that  he  was  an  employ^ 
of  the  Hood  Rubber  Company  of  Watertown, 
Mass. ;  that  on  September  28,  1912,  he  had 
loaded  Into  car  N.  Y.  C.  No.  61260  some  181 
cases  of  rubbers  consigned  to  numerous  con- 
signees at  Western  points.  One  William 
Shakespear,  a  witness  called  by  the  state, 
testified  tbat  he  was  the  conductor  of  a 
freight  train  containing  N.  Y.  O.  car  No. 
Q1259,  which,  during  tbe  night  of  October  5, 
1912,  stopped  for  about  an  hour  In  the  Bur- 
lington yard.  There  was  no  evidence  as  to  the 
condition  of  the  car  or  the  dtlpment  after 
this  time.  Tbe  state  called  as  a  witness  Ed- 
ward a  Webster,  traffic  manager  of  tbe  Hood 
Rubber  Oompany,  and  having  "general  super- 
vision  of  all  movements  of  traffic''  for  them. 
He  identifled  various  papers  as  copies  made 
under  his  personal  supervision,  and  known  by 
him  to  be  correct  ct^les  ot  certain  papers  In 
tbe  flies  of  tliat  company,  then  In  its  office 
at  East  Watertown,  Mass.,  and  stated  that 
an  unwritten  rule  of  the  company  fbrbade  the 
taking  of  original  papers  from  the  files.  The 
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papers  were  In  tbe  torm  of  loTi^ces  for  stilp- 
menta,  showing  the  name  and  address  of  each 
consignee,  tbe  style  of  rubbers,  case  number, 
etc.  Tbe  witness  testified  that  the  original 
iuTolcea  of  this  concern  were  made  from  a 
blotter  by  certain  clerks  whose  duty  It  was  In 
the  regular  course  of  business  to  copy  the  In- 
voice from  the  blotter,  which  was  made  up 
from  the  shipping  tickets  by  clerks  whose 
duty  it  was  in  the  regular  course  of  business 
to  copy  tiie  shipping  tickets  onto  the  blotter, 
and  otter  clerks,  in  the  performance  of  their 
duties  In  tbe  regular  course  of  business,  made 
out  tbe  sblppiiv  tickets,  and  that  all  these 
clerks,  at  the  time  tlie  witness  iras  testifying, 
were  in  East  Watertowii,  Bfasa.  The  clerks 
making  the  inTolce  on  tbe  blotter  have  no 
knowledge  of  the  corxectness  of  tbe  Items  en- 
tered by  them.  There  was  no  evidence  as  to 
the  making  of  the  original  invoices  in  this 
case,  except  that  they  were  In  tbe  regular 
coarse  of  boslneBs.  Against  Uie  objectl(«i  of 
the  respondent  that  the  papers  were  imma- 
terial and  Incompetent  and  hearsay,  and  that 
there  was  no  evidence  as  to  the  correctness  of 
the  originals,  the  state  was  allowed  to  Intro- 
duce these  copies  In  evidence,  and  tiom  them 
the  witness  identified  goods  taken  In  Qie  orig- 
inal shipping  boxes  at  the  Sam  Aipert  store, 
as  exactly  similar  to  tbose  shipped  on  car  N. 
Y.  G.  No.  61259,  whldi  goods  the  witness 
Poirrler  identified  as  the  goods  stolen  by  him 
from  a  box  car  of  the  Rutland  Bailroad  and 
sold  by  him  to  the  respondent  A  ruling  on 
the  question  here  presented  does  not  Involve 
the  admissibility  of  an  entry  made  by  one 
person  in  the  regular  course  of  business,  re- 
cording reports  made  to  him  by  other  persons 
In  the  regular  course  of  business  of  a  trans- 
action lying  In  the  personal  knowledge  of  the 
latter,  where  tbe  practical  inconvenience  of 
producing  as  witnesses  the  numerous  persons 
thus  concerned  would  outweigh  the  probable 
utility  of  doing  so.  It  involves  the  use  of 
copies  of  invoices  In  tbe  flies  of  a  company 
doing  business  In  another  state,  and  in  its 
office  there,  upon  the  mere  evidence  "that  an 
unwritten  rule  of  the  company  forbade  the 
taking  of  original  papers  from  the  files." 
The  original  invoices  ore  not  documents  of  a 
public  nature,  the  production  of  which  Is  dis- 
pensed with  on  account  of  the  resulting  in- 
convenience from  the  frequent  removal  of 
public  documents.  They  are  documents  of  a 
private  nature,  not  falling  within  that  rule. 
Respecting  such  documents,  "a  copy  is  not  ev- 
idence unless  the  original  is  lost,  destroyed, 
or  in  the  hands  of  a  third  person  who  cannot 
be  compelled  to  produce  it"  Clement  v.  Gra- 
ham, 78  Vt  290,  63  Atl.  146,  Ann.  Gas.  1913E, 
1208.  The  determination  of  the  question  here 
Is  governed  by  the  rule  laid  down  in  the  case 
of  Osborne  v.  Grand  Trunk  Ry.  Co.,  87  Vt  104, 
88  Atl.  512.  There  a  record  kept  by  a  hos- 
pital In  Canada  was  offered  in  evidence,  and 
on  its  exclusion  the  question  was  before  this 
court   Under  tbe  aystem  obtaining  in  the 


hospital  the  senior  nurse  In  charge  of  a  pa- 
tient was  required  to  keei^  and  did  in  that 
instance  keep,  a  hcmidtal  record  for  the  pur- 
pose of  showing  the  attending  physician  any 
symjitonis  arising  in  the  patient's  condition 
in  tbe  absence  of  the  doctor,  tbe  temperature, 
pulse,  respirations,  medicine  administered,  di- 
et and  other  details.  One  of  the  day  nurses 
of  the  particular  patient  a  part  of  the  time 
was  present  at  the  trial  and  testified  to  keep- 
ing such  a  record  when  she  was  in  charge, 
but  It  appeared  that  otber  nurses,  especially 
night  nurses,  made  mtries  oa  the  record  of- 
fered, As  to  the  accuracy  of  which  aitrtes  no 
evidence  was  introduced.  The  "oUwr  nurses'* 
were  not  present  at  the  trial,  and  It  was  not 
shown  who  or  whoe  Oiey  were^  nor  why  tb^ 
were  not  present  as  witnesses.  It  was  held 
tliat  the  rule  fit  evidraice  sovoning  the  ad- 
mission of  regular  entries  npim  the  principle 
of  necessit7  reaoired  that  the  person  who 
made  tbe  entries  ''must  bo  unavailable  as  a 
witness'*;  tbe  court  quoting  wttb  aroroval 
from  an  oplntm  by  Chief  Jnsdce  Shaw,  **that 
the  ground  is  tbe  impos^bllitr  of  obtaining 
tbe  testimony,  and  the  cause  of  such  impos- 
sibility seems  ImmaterlaL"  Allying  this 
:  rule  to  tbe  case  at  bar,  it  is  not  enough  that 
the  traffic  manager  testified  that  the  company 
had  an  unwritten  rule  forUlddlng  tbe  taking 
of  original  papers  from  tbe  files.  At  most, 
this  is  only  a  rule  of  business,  which  may  or 
may  not  be  applied  by  the  concern  in  the  cir- 
cumstances of  Ote  particular  case,  and  it  is 
not  unlikely  that  Its  action  in  tbia  respect 
might  be  influenced  by  Its  Interest  In  the 
goods  alleged  to  have  been  received  by  the  re- 
spondent So  far  as  appears,  no  effort  was 
made  by  the  state  to  have  the  original  in- 
voices brought  here  by  some  one  having 
knowledge  respecting  them  and  the  shipping 
of  the  goods  to  which  they  relate^  The  ad- 
mission of  the  copies  without  proof  of  tbe 
Impossibility  of  obtaining  tbe  original  docu- 
ments was  error.  See  Chaffee  v.  United 
States,  18  Wall.  516,  21  L.  Ed.  908. 

[11]  XIII.  The  respondent  being  cross-ex- 
amined by  the  state,  testified  that  he  did  not 
subscribe  for  tbe  Burlington  I^^ee  Press  at 
bis  home,  but  that  it  was  taken  at  bis  store — 
Aipert  &  Rosenberg's  store  at  Wluooskl.  He 
was  shown  a  copy  of  that  paper  for  Novem-  • 
ber  30, 1912,  and  asked  If  he  had  read  a  cer- 
tain article  therein  relating  to  the  arrest  of 
a  man  thought  to  be  Polrrier,  at  Syracuse,  N. 
Y.,  also  a  copy  of  that  paper  for  December  2d, 
containing  another  item  as  to  the  arrest,  and 
was  asked  if  he  read  that  item,  which  ques- 
tions he  respectively  answered,  "I  do  not 
think  I  ever  did,  I  do  not  remember  it;"  and, 
"I  would  not  swear  as  to  that  I  would  not 
swear  whether  It  came  to  my  attention  or 
not."  He  was  then  asked  if  be  usually  read 
the  papers,  and  answered:  "Sometimes  I  do ; 
not  always."  He  further  testlfled  that  he 
"did  not  to  bis  knowledge  know  anything 
about  Polrrier's  arrest  until  he  was  actually 
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ben  In  BnrUi^tm  Jatl,"  after  IJecember  2d ; 
tliat  he  liad  no  recollection  of  It."  Tb»e- 
aftor  in  the  state's  rebuttal,  against  respond- 
ent's objecttons,  the  items  referred  to  urere 
admitted  in  evidence  and  read  to  the  Jury, 
Oie  court  explaining  that  ths  items  were  not 
In  any  way  to  prove  the  facts  stated  thertibi, 
but  as  bearing  upon  the  qnestUm  whether  Oie 
respondent  through  these  artldes  became 
aware  of  the  ta^  that  Poirrler  was  arrested, 
as  bearing  upon  his  conduct  This  excep- 
tion must  be  sustained.  The  testlsMmy  of  the 
respfmdent,  on  which  the  two  items  were  al- 
lowed to  be  read,  was  of  too  little,  if  any, 
force  to  be  submitted  to  the  jury  as  a  basis 
of  any  finding  ct  fact. 

Xiy  and  XV.  These  exceptions  were  taken 
to  some  things  said  by  counsd  for  the  state 
In  arguing  the  case  to  the  jury,  bnt,  as  the 
same  things  are  not  likely  to  be  said  on  an- 
other trial  of  the  case,  the  exceptions  are  not 
considered. 

[123  XVI  and  XVII.  These  exceptions  are 
not  briefed  by  respondent 

XVIII,  XIX,  and  XX.  On  the  questlofn  of 
giUlty  knowledge,  the  court  instructed  the 
Jury,  in  part: 

"If  he  [respondent]  entertained  a  belief  that 
the  ?oods  were  Btulen,  in  the  ftbsence  of  actual 
knowledge  of  the  fact,  then  that  would  make 
it  guilty  knowledge  within  the  meaning  of  the 
law."    "Guilty  knowledge  may  be  shown  by 

froof  of  attending  facts  and  dreamstanceb 
rom  which  by  the  common  experience  and  un- 
derstanding oi  men  it  may  be  inferred.  In  oth- 
er words,  the  inference  of  guilty  knowledge 
arises  from  the  circnmstances.  Yon  are  jus- 
tified in  presnming  that  the  respondeot  acted 
raticHially,  and  that  whatever  would  convey 
knowledge  or  induce  belief  in  the  mind  of  a 
rt^asoiiflble  man  that  the  goods  in  question  were 
stolen  would,  in  the  absence  of  countervailing 
evidence.  l>e  safficlent  to  apprise  the  respondent 
of  the  fact,  or  induce  in  his  mind  the  belief 
that  the  goods  in  question  were  stolen." 

The  court  then  submitted  the  question 
of  guilty  knowledge  to  the  jury  on  all  the 
circnmstances  surrounding  each  particular 
transaction;  and  In  so  doing  the  court  told 
the  Jury  to  consider  what  acquaintance  the 
respondent  had  with  these  parties.  "Did  he 
know  of  them  in  a  way  to  put  a  cautious  man 
— a  reasonable  man — upon  his  guard  as  to 
their  dealings?" 

The  respondent  excepted  to  what  the  court 
said  with  reference  to  "belief,"  and  especially 
to  what  it  said  regarding  circumstances  that 
would  "Induce  belief  in  the  mind  of  a  reason- 
able man"  being  sufficient  to  Induce  in  the 
respondent's  mind. the  belief  that  the  goods 
were  stolen;  also  to  what  the  court  said 
about  putting  a  reasonable  man  on  his  guard. 

[13]  Under  the  exception  respecting  "be- 
lief," It  is  said  that  the  word  "knowing,"  in 
the  statute  (P.  S.  5763),  has  a  different  mean- 
ing from  "belief."  Yet  that  statute  neither 
creates  nor  defines  the  offense.  It  specifies 
the  punishment  for  the  offense  as  it  exists  at 
common  law,  and  to  that  law  we  must  look 
for  the  essential  elements  of  the  crime.  State 
T.  Bannister,  79  Vt  524,  65  AtL  688, 


[14]  The  knowledge  that  Oie  goods  wrae 
stolen  need  not  be  sudh  as  a  person  acquires 
i]j  seeing  them  taken ;  it  Is  snffldent  tf  the 
circumstances  accompanying  the  transaction 
were  such  as  to  make  the  respondoit  bdieve 
them  to  have  been  stolen.  Reglna  t.  Wblte. 
1  E\»L  &  F.  6C5.  In  Com.  T.  Gazsolo,  123 
Mass.  33XK  35  Am.  Bep.  78,  the  court  said  the 
Issue  whether  the  defendant  received  the 
goods,  knowing  they  had  been  Bt<den,  lnT(dv- 
ed  an  Inquiry  into  the  state  of  his  mind,  or 
his  belief.  Id  Com.  v.  Leonard,  140  Mass. 
473,  4  N.  E.  96,  54  Am.  Bep.  4SS,  it  was  held 
that,  If  the  property  had  actually  been  stolen, 
a  beli^  by  the  defendant  that  it  had  been 
stolen  was  tuitamount  to  knowledge.  In 
State  T.  Gordon,  105  Blinn.  217,  U7  N.  W. 
483,  15  Ann.  Cas.  887,  it  was  held  that  direct 
proof  of  guilty  knowledge  was  unnecessary; 
that  the  drcumstances  accompanying  a  trans- 
action may  Justify  the  inference  that  the  re- 
spondent believed,  and  had  received  the  goods 
on  the  belief,  that  they  had  been  stolen. 

[1 6]  The  other  exception  to  the  charge  pre- 
sents a  more  serious  question.  The  court 
there  said,  in  effect,  that  if  the  circumstances 
were  such  as  to  create  a  belief  In  the  mind  of 
a  reasonable  man  that  the  goods  In  question 
had  been  stolen,  they  would  be  suUiclent,  In 
the  absence  of  countervailing  etldeuce,  to  In- 
duce such  belief  on  the  part  of  the  respond- 
ent. The  Instruction  thus  given  was  strictly 
in  accordance  with  the  law  as  stated  in  Uug- 
glns  V.  People,  135  lU.  243,  25  N.  E.  1002,  25 
Am.  St.  Rep.  357,  and,  to  say  the  least,  it  Is 
as  favorable  to  the  person  charged  as  are  the 
holdings  of  courts  of  last  resort  in  several  of 
the  other  states.  Yet  the  effect  of  such  an  In- 
struction is  to  make  guilty  knowledge  of  a 
respondent  depend  upon  what  the  jury  find 
would  Induce  "belief  In  the  mind  of  a  "rea- 
sonable man,"  rather  than  upon  what  they 
find  Induced  "belief  In  his  own  mind.  One 
essential  element  of  the  offense  Is  that  the 
peraon,  at  the  time  he  received  the  stolen 
goods,  had  knowledge  that  they  bad  been 
stolen.  If  he  did  not  have  actual  or  positive 
knowledge,  the  question  Is  whether  from  the 
circumstances  he — not  some  other  person — 
believed  they  had  been  stolen.  The  circum- 
stances must  have  that  effect  upon  his  mind, 
to  constitute  knowledge  by  him.  The  ques- 
tion must  be  determined  upon  the  individual 
test  of  the  accused.  The  Instruction  given 
fell  short  of  this  and,  In  our  opinion.  Is  at 
variance  with  the  true  doctrine.  This  hold- 
ing Is  supported  by  Cohn  v.  People,  197  111. 
482,  64  N.  E.  306 ;  State  v.  Rountree,  80  S. 
0.  387,  61  S.  E.  1072,  22  L.  R.  A.  (N.  S.)  833 : 
Robinson  v.  State,  84  Ind.  452;  State  v.  Den- 
ny, 17  N.  D.  SIS,  117  N.  W.  869. 

XXIII.  The  respondent  moved  to  set  aside 
the  Terdlct  because  the  value  of  the  property 
received  by  the  respondent  was  not  shown  by 
evidence,  nor  found  by  the  Jury. 

Since  the  case  is  to  be  remanded  for  a  new 
trial  because  of  errwieous  rulings  in  other 


Digitized  by 


38 


92  ATLANTIC  BBPORTEB 


respects,  this  qneetlon  Is  not  OMisldeied. 
Very  likely  evidence  as  to  ralue  wlU  be  in- 
troduced at  the  next  triaL 

Judgment  and  sentence  reversed,  and  cause 
remanded  for  a  new  triaL 


POLI/AND  T.  6BAND  TRUNK  BY.  CO.  OF 
CANADA. 

(Supreme  Judicial  Court  ot  Maine.    Oct  27, 
1914.) 

1.  Cabuebs  (!  S18*)— iHJttBiss  TO  PASsin- 

QERS— Evidence— Nbolioence. 

Id  an  action  for  injuries  received  by  a 
pasBenxer  while  alighting  from  a  train,  evi- 
dence held  insufficient  to  show  that  the  atation 
platform  was  negligently  constructed  or  Insuffi- 
ciently lighted. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1270,  1307-1314;  Dec  Dig.  | 
318.»I 

2.  Cabbibbs  (I  286*}— Cabbiaob  of  Pabseh- 

QBBS— DEOBU  of  CAU— PLACK  FCS  ALXGHT- 
INO. 

A  carrier  is  not  bound  to  exercise  the  same 
high  degree  of  care  for  the  protection  ot  passen- 
{rers  while  alighting  from  its  train  as  it  has 
for  their  protection  while  they  are  on  moving 
trains,  bat  need  ezerdae  <HiIy  ordinary  care  to 
maintain  its  platform  in  a  reasonably  safe 
and  suitable  condition  for  use  by  a  passenger, 
who  is  himself  exercising  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  1142-1148,  1150-1162;  Dec  Dig. 
S  286.*} 

Report  from  Supreme  Judicial  Court,  Cum- 
berland County,  at  Law. 

Action  by  Jennie  I*  Polland  against  the 
Grand  Trunk  Hallway  Company  of  Canada. 
Report  from  the  supreme  Judicial  court,  at 
law,  and  judgment  rendered  for  defendant 

Argued  before  SAVAGE.  C  J.,  and  COR- 
NISH, BIRD,  HALBT,  HANSON,  and  PHII/- 
BROOK,  JJ. 

Charles  J.  Nichols  and  William  A.  Conel- 
lan,  both  of  Portland,  for  plaintiff.  Clarence 
A.  Hlgbt  and  Harry  P.  Sweetser,  botb  of 
Portland,  for  defendant 

PHILBROOK,  J.  Actira  OQ  tlie  case  to  re- 
cover for  damages  suffered  by  plftlntifF  on 
account  of  the  alleged  negligence  of  the  de- 
fendant. The  cause  comes  to  this  court  on 
reiiort  for  decision  ai>on  bo  much  of  the  evi- 
dence as  Is  legally  admlssdble.  If  this  court 
Is  of  the  opinion  that  upon  such  evidence  the 
case  should  have  gone  to  the  jury,  then  the 
case  Is  to  stand  for  trial;  otherwise  judg- 
ment Is  to  be  directed  for  the  defendant 

[1]  On  ApiU  6,  1912,  at  about  B  o'clock  In 
the  afternoon,  the  plaintiff  became  a  passen- 
ger for  hire  on  defendant's  train,  boarding 
the  same  at  South  Paris,  and  riding  to  Port- 
land where  she  arrived  about  7  o'clock  in  the 
evening.  On  her  arrival,  while  in  the  act  of 
leaving  -the  train  after  it  had  come  to  a  full 
t^top  at  Portland,  which  Is  the  terminal  of 
the  trip,  she  fell  between  the  lower  step  of 
the  car  and  the  edge  of  the  platform  and 
suffered  a  fracture  of  one  leg. 


The  negligence  complained  of  by  the  plain- 
tiff is  variously  stated  In  the  different  counts 
of  her  writ  but  may  be  epitomized  thus: 
That  the  platform  was  insufficiently  illumi- 
nated at  the  point  where  she  alighted  from  the 
car,  and  that  the  construction  of  the  plat- 
form, relative  to  its  distance  from  the  lower 
step  of  the  car,  was  improper  and  unsafe.  It 
appears  that  measurements  were  taken  by  an 
engineer,  and  also  by  the  jury,  which  viewed 
the  locus  of  the  accident,  and  the  r^rt  Is 
as  follows:  The  measurements  of  the  en-' 
glneer  show  that  a  vertical  line  from  the 
outer  edge  of  the  platform,  intersecting  a 
horizontal  line  from  the  outer  edge  of  the 
lower  car  step,  would  show  the  vertical  line 
to  be  13%  inches  long,  and  the  horizontal 
line  7H  Inches;  that  the  vertical  measure* 
ment  of  the  jury  was  the  same  as  that  of  the 
engineer,  but  the  horizontal  measurement  of 
the  jury  was  10%  Inches.  In  other  words, 
the  distance  from  the  outer  edge  of  the  lower 
car  step  to  the  outer  edge  of  the  platform 
was  the  hypothenuse  of  a  right  triangle 
whose  perpendicular  Is  13%  Inches  and 
whose  base  is  either  7%  inches  or  109^  Inch- 
es. It  seems  to  be  conceded  that  from  the 
outer  edge  of  the  plaform  to  the  ground  was 
a  distance  of  12^  Inches.  These  condlticms 
constitute  the  alleged  defects  In  the  construc- 
tion of  the  platform  relative  to  Its  distance 
from  the  lower  step  of  the  car. 

As  to  the  sufficiency  of  light,  we  must  con- 
fine ourselves  to  the  testimony  of  the  plain- 
tiff. Mrs.  Hall  was  not  present  when  the  ac- 
cident happened,  and  the  other  witnesses 
only  testified  as  to  experimental  conditions, 
and,  as  It  was  not  shown  that  their  experi- 
ments were  conducted  under  circumstances 
sufficiently  timllar  to  those  which  existed 
at  the  time  of  the  accident,  we  do  not  con- 
sider their  testimony  admissible. 
•  The  plaintiff  says  that  It  was  dark,  and 
she  couldn't  see  much,  but  says  she  saw  the 
platform,  the  outline  of  the  'platform,  and 
the  condactor,  but  did  not  see  the  outline  of 
the  platform  "perfectly  plala"  She  also  tes- 
tified that  she  didn't  look  down  to  see  the 
edge  of  the  platform. 

Considerable  testimony  was  Introduced 
to  show  different  methods  of  platform  con- 
struction on  other  rereads,  but  no  standard 
ot  construction  applicable  to  varlons  condi- 
tions was  shown. 

[2]  In  Buch  a  case  as  the  one  at  bar  care 
in  the  highest  degree  was  not  required  of  the 
defendant,  nor  was  the  same  degree  of  care 
required  as  that  owed  to  a  passenger  In  a 
moving  train.  The  defendant  was  not  re- 
quired to  maintain  absolutely  safe  conditions, 
but  Us  only  duty  was  to  exercise  ordinary 
care  and  to  maintain  its  platform  In  such  a 
reasonably  safe  and  suitable  condition  that 
passengers  who  were  themselves  In  the  exer- 
cise of  ordinary  care  could  safely  alight  from 
the  train.  Maxfleld  v.  M.  C.  R.  R.  Co.,  100 
M&  79,  aO  Atl.  710. 
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Wlthont  fiirOier  statement  or  analyalB  of 
the  testlmonr,  it  does  Dot  Beem  to  na  ttiat 
the  defendant  was  ahown  to  be  guilty  ct  ac- 
tionable neCllffence,  and  there  la  also  srave 
doubt  vbether  the  plaintift  was  lu  the  exer- 
cise of  due  and  reasonable  care;  tor,  it  she 
had  been,  it  would  seem  most  Ufcdy  Uiat  she 
could  have  safely  alighted. 

In  accordance  with  the  BtlpnlatioD  vt  the 
report,  the  mtry  must  be: 

Judgmoit  Cor  the  defendants 


DRI8G0LL  T.  OATOOBfB. 

(Supreme  Judicial  Conrt  of  Maine.    Oct  29, 

1914.) 

New  TaiAi,  0  44*}— MiscONoncT  or  Jusob. 

Id  replevin  for  a  calf,  where  the  maternity 
of  the  beaat  waa  in  question,  the  action  of  one 
of  the  jurors  in  examining  the  calf  and  the  cow 
alleged  to  be  its  dam,  to  note  points  of  simiiar- 
It7  after  evidence  of  eomparlaon  bad  beoi  ex- 
cluded, warrants  a  new  trial,  even  though  the 
juror  teetified  that  his  comparison  did  not  af- 
fect his  decision. 

[Ed.  Note.— For  other  caned,  see  New  Trial. 
Cent.  Dig.  H  80-85,  105;  Dec.  Dig.  9  44.*} 

On  Motion  from  Supreme  Judicial  Oonrt, 
Washington  Comity,  at  Law. 

R^Ievin  by  David  Driscoll  against  Wil- 
liam EL  GatcMnb.  There  was  a  verdict  for 
plaintiff,  and  defendant  moved  for  new  tri- 
al ;  the  case  being  reported  to  the  Supreme 
Court.  Motion  granted.' 

Argued  before  8AVAGB.  C.  J.,  and  COR- 
NISH, BIHD,  HALET.  HANSON,  and  PHII/- 
BRpOK,  JJ. 

B.  J.  McGarrigle,  of  Calais,  for  plalntllf. 
Ashl^  St.  Clair,  of  Calais,  for  defendant 

BIRD,  J.  In  this  action  of  replevin  of  a 
calf,  ft  v^lct  was  rendered  for  the  plain- 
tiff, and  the  case  Is  now  here  upon  a  moti<m 
for  new  trial  reported  In  accordance  wltb 
the  provisions  of  B.  S.  a  84,  |  &3.  It  ap- 
pears from  the  printed  record  that  the  ma- 
ternity of  the  calf  was  an  Important  element 
in  determining  the  qnestlon  of  title  at  the 
trial.  Thfe 'Justice  preieAding  had  excluded 
evidence  instituting  a  comparison  between  the 
calf  .and  the  cow  alleged  by  plaintiff  to  be 
its  dam.  Subsequently,  and  before  verdict 
rendered,  one  of  the  jurors  engaged  In  the 
trial  of  tbe  cause  went  to  the  house  of  plaln- 
tUT  and.  denying  to  the  plaintiff  tbat  he  was 
connected  wltb  tbe  court  in  any  miy,  was 
pwmitted  to  examine  tbe  calf  and  the  cow 
allied  by  plaintiff  to  be  Its  dam.  Tbe  de- 
fwdant  did  not  learn  of  the  action  of  the 
Juror  until  after  the  rendition  of  verdict, 
when  be  promptly  filed  his  motlm  for  new 
ttlaL  It  Is  not  ammrent  tbat  the  Juror  In 
4uestl(m  mentioned  bis  visit  to  the  house  of 

plalnflff  to  his  fellows. 

Subject  to  objection  (rf  defendant,  the 
Juror  was  permitted,  with  grave  doubt  on 

•For  oUier  easM 


the  port  ot  tbe  court,  to  state  Qiat  hia  exam- 
ination and  comparison  of  calf  and  allied 
dam  did  not  influence  Us  decision  in  any 
manner.  The  objection  was  wdl  taken.  As 
said  in  Harrlngtcm  v.  Worcester,  etc.,  Rail- 
way, 1S7  Mass.  679,  681,  82  N.  B.  985,  956: 
**A  juryman  may  testify  to  any  facts  bearing 
upon  the  question  of  the  existence  ot  the  die* 
turbing  innnence,  but  he  cannot  be  permitted  to 
testify  how  for  that  influence  operated  upon  his 
mind?' 

And  in  the  same  case  It  Is  remarked  that 
the  question  of  t&ct  in  such  a  case  as  the 
present  Is  not  whether  the  mind  of  the  juror 
was  influenced,  but  whether  his  act  might 
have  InfluCTced  his  mind,  or  was  of  such  a 
nature  as  to  have  any  tendency  to  influence 
It  See,  also,  Newell  v.  Ayer,  32  Ma  334; 
Clarfe  V.  Lebanon,  63  Me.  3^,  895 ;  Trafton 
V.  Pitta,  73  Me.  408 ;  Heffron  v.  Gallupe,  55 
Me.  503,  666;  State  v.  Hascall,  6  N.  H.  352, 
361,  363. 

The  gneeUcMi,  thCTefore,  Is  whether  or  not 
the  action  of  the  juror  might  have  influenced 
his  mind  or  was  of  such  a  nature  as  to  have 
any  tendency  to  Influence  It  It  Is  not  a  vio- 
lent presumption  that  evidence  rec^ved  by 
Jurors  or  remarks  made  to  them,  out  of 
court  or  views  without  order  of  court,  more 
or  leas,  affect  Jurors.  Cllley  v.  Bartlett,  19 
N.  H.  312,  324;  Bradbury  v.  Cony,  62  Me. 
223,  227,  16  Am.  Rep.  449.  Nothing  appears 
In  the  evidence  reported  to  rebut  this  pre- 
sumption. We  are  unable  to  conclude  that 
there  Is  no  possibility  (State  r.  Hascall,  6 
N.  H.  352,  363)  that  the  juror  was  unaffected 
by  his  examination  and  comparison.  See 
Heffron  v.  Gallupe,  55  Me.  563,  506 ;  Belcber 
V.  Estes,  99  Me.  314,  816.  68  Aa  489^ 

Motion  sustained. 

New  trial  granted. 


MOTN  V.  ROSB. 

(Supreme  Court  of  Pennsylvania.    July  1. 

1914.)  ■ 

L  Afpeai.  and  Gbbob  (|  740*)— AaraoNHKHT 

or  Ebrob—Duplicitt. 

An  assignment  of  error,  bo  complaining  of 
a  decree  containing  five  distinct  orders  tbat  it 
may  relate  to  all  or  auF  of  them.  Is  violative  of 
Supreme  Court  rule  26,  as  raising  more  tbu 
one  distinct  question. 

[Ed.  Note.— For  other  cases,  see  Apnea'  and 
Error,  Gent  Dig.  S  3028;  Dec.  Dig.  |  740.*] 

2.  Appbal  and  Ebboe  ({  267*)  •- Bxckptionb 

TO  FiNniNOS— Neccbstty. 

A  decre^  based  on  tindings  of  fact  and 
conc1ii!tiona  of  law  to  which  no  exceptions  were 
taken,  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  H  1447,  1460,  1572-1578. 
1681;  Dec.  Digram  •1 

3.  Appeal  and  Eskob  (I  734*)  —  Pbkbknta- 
TioN  FOB  Review  —  Dibuissal  of  Excep- 
tions. 

A  decree,  based  on  findings  of  fact  and 
concIusionB  of  law  to  which  exceptions  were 
filed  and  dismissed  below,  wIU  not  be  disturbed 
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on  appeal,  where  the  dismissal  of  ezceptionfl  Is 
not  designed  as  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2997 ;  Dec  Dig.  |  734.*] 

4i  Pabtnership  <{  32S*)— AccouNnNQ  —  Db- 

o&EE— Evidence. 

In  a  suit  for  an  accounting  between  part- 
ners and  appointment  of  a  receiver,  a  decree 
appointing  auch  receiver,  and  directing  that  de- 
fendant pay  over  to  bim  the  proceeds  of  the  sale 
of  certain  store  goods,  was  prtmer,  where  it  ap- 
peared that  the  plaintiff  ano  defendant  bad 
agreed  to  form  a  company  to  operate  grocer; 
store!!,  that  plaintiff  was  to  contribute  one- 
fourth  and  defendant  three-fourths  of  the  capi- 
tal, and  that  plaintiff  paid  bis  contribution,  but 
defendant  paid  nothing,  that  the  intention  to 
form  a  corporation  was  abandoned,  but  that, 
prior  thereto,  two  stores  were  purchased  and  op- 
erated, that  the  business  was  a  failure,  and  that 
two  stores  were  sold  defendant,  and  the  pro- 
ceeds deposited  in  anouer  company,  of  which  be 
was  president. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  11  767-7OT;  Dec.  Dig.  |  825.»] 

Appeal  from  Court  of  Gommon  Pleas,  Phil- 
adelphia Connty. 

BUI  by  WlUlam  Moyn,  Jr.,  against  Harry 
M.  Bose  for  appfdntment  ot  receiver,  and  for 
other  relief.  From  decree  for  plaintiff,  de- 
fendant appeala  Affirmed. 

Argued  before  BBOWN.  HESOltEZAT. 
POTTER,  ELKIN,  ahd  MOSCHZISKER,  JJ. 

M.  Hampton  Todd  and  Julius  G.  Levi,  both 
of  Philadelphia,  for  appellant  Joseph  B. 
Embery,  of  Philadelphia,  for  appellee. 

POTTER,  J.  This  was  a  bill  in  equity 
praying  for  the  appointment  of  a  receiver 
and  for  an  accounting  between  partners. 
The  bill  ai'erred  that  William  Moyn,  Jr.,  and 
Harry  M.  Rose  entered  Into  a  written  agree- 
ment, for  tbe  purpose  of  forming  a  company 
for  the  operation  of  retail  grocery  stores. 
Moyn,  the  plaintiff,  was  to  contribute  $5,000 
to  the  capital,  and  was  to  receive  25  per 
cent  of  the  profits  of  the  business,  while 
Bose,  the  defendant,  was  to  contribute  f20,- 
000  to  the  capital  of  the  concern.  Plaintiff 
paid  in  his  contribution  to  the  capital  as 
agreed,  bat  defendant  paid  in  nothing.  The 
intention  to  form  a  corporation  seems  to 
have  been  abandoned,  bat  the  parties  pur- 
chased two  stores,  one  at  Tyrone,  and  the 
other  at  Lewlstown,  where  Uiey  began  busi- 
ness as  a  partnership,  under  the  firm  name 
of  "Perfection  Groceries  Company."  The 
business  proved  a  failure,  and  this  bill  was 
filed  by  plaintiff,  in  which  he  alleged  wrong- 
ful conduct  Op  the  part  of  defendant  in  a 
number  of  particulars.  Plaintiff  asked:  (1) 
That  the  agreement  mentioned  above  should 
be  adjudiiied  to  be  terminated  and  canceled; 
(2)  tlint  defendant  be  decreed  a  trustee  ex 
malcfldo  of  the  moneys  received  by  bim  from 
plaintiff;  (3)  that  defendant  be  required  to 
repay  to  plaintiff  the  $5,000  paid  to  him  by 
the  latter  under  the  agreement,  with  Inter- 
est; (4)  that  a  receiver  be  appointed  to  take 
charge  of  the  assets  of  the  Perfection  Gro- 


ceries Company;  and  (6)  that  defendant  be 
enjoined  from  disposing-  of  ttie  asaets.  An 
answer  and  replication  were  IQed  and  the 
case  went  to  a  hearing.  Hie  court  l)dow 
held  that  defendant  was  not  a  trustee  ez  mal- 
efldo,  but  that  tiie  parties  were  partners; 
that  tlie  partnership  agreement  should  be 
terminated;  and  that  a  lecelTer  ehonld  be 
appointed.  It  was  found  that  the  stores  at 
Tyrone  and  Lewistown  had  been  sold  by  de- 
fendant for  the  sum  of  $2,800,  which  was  de- 
posited with  the  "Bose  Company,"  of  which 
defendant  was  president  In  the  decree  the 
defendant  was  required  to  pay  to  the  re- 
ceiver this  sum  of  $2,800,  being  the  proceeds 
of  the  sale  of  the  stores. 

[1-3]  There  is  but  one  assignment  of  er- 
ror here,  which  is  to  the  decree  of  the  court 
below  as  a  whole.  Aa  a  matter  of  fact  the 
decree  contains  five  distinct  orders.  Appel- 
lant complains  of  but  one  of  these  orders 
which  was  that  requiring  defendant  to  pay 
to  the  receiver  the  proceeds  of  the  sale  of 
the  stores.  This  does  not,  however,  appear 
in  any  way  in  the  assignment  of  error.  Up- 
on its  face  the  assignment  may  relate  to  all 
or  any  of  the  five  matters  which  are  the  sub- 
ject of  the  decree.  The  assignment  is  there- 
fore in  Tlolatlon  of  rule  26,  aa  raising  more 
than  one  distinct  question.  Berg  v.  Trust 
Co.,  233  Pa.  469,  82  Atl.  683.  It  is  also  open 
to  the  objection,  made  by  counsel  for  appel- 
lee, that  the  decree  is  based  on  findings  of 
fact  and  conclusions  of  law  reached  by  the 
court  below,  to  which  exceptions  were  not 
taken,  or,  if  exceptions  were  filed  and  dis- 
missed, the  dismissal  has  not  been  assigned 
as  error. 

[(]  The  questionB  raised  by  this  bill  relate 
only  to  the  proceeds  derived  from  the  sale  of 
the  stores.  The  evidence  clearly  shows  that 
these  proceeds  went  to  the  bank  account  of 
the  Rose  Company.  The  trial  Judge  reached 
the  conclusion,  and  stated  it  as  one  of  law, 
that  defendant  "should  not  be  permitted  to 
retain  the  proceeds  of  the  sales  of  the  stores, 
either  directly  or  under  color  of  payments  to 
the  Rose  Company."  Counsel  for  defendant 
made  no  requests  for  findings,  either  of  fact 
or  law,  with  regard  to  these  proceeds.  An 
exception  was  taken  to  the  conclusion  of  law 
Just  cited,  that  defendant  should  not  be  per- 
mitted to  retain  the  proceeds,  but  the  over* 
ruling  of  this  excepti(m  is  not  assigned  as 
error.  The  trial  Judge  in  substance  found 
that  the  defendant  received  the  proceeds  of 
the  sale  of  the  stores,  and  deposited  them 
with  the  Rose  Company,  a  corporation  of 
which  he  is  president,  and  which  he  presum- 
ably controls.  The  money  In  question  was 
thus  found  to  be  practically  In  his  posses- 
sion and  under  his  control.  As  the  fond  was 
an  asset  of  the  partnership,  it  ^ould,  of 
course,  be  paid  over  to  the  receiver. 

Counsel  for  appellant  admits  that  if  this 
money  had  been  deposited  in  bank  to  the 
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credit  of  the  partnership,  It  would  undoubt- 
edly bave  been  properly  passed  to  the  re- 
ceiver. Hie  Sose  Company  seems  to  have 
acted  as  a  banker  for  the  parties  to  thiB  ac- 
tion. We  see  no  reason,  therefore  vrtiy  it 
should  not  be  treated  as  such.  In  additton 
to  that,  the  evidence  indicates  that  defend- 
ant occupied  a  position  of  control,  both  In 
the  business  of  the  partnership  and  in  the 
Bose  Company.  He  admitted  the  receipt  of 
$2,800  of  the  firm's  money,  and  the  burden 
was  therefore  upon  him  to  show  by  satisfac- 
tory proof  what  dlBposltttm  had  been  made 
of  It  The  evidence  <rfEered  by  him  to  show 
that  the  money  did  not  remain  under  his 
control  was  by  no  means  dear  or  satisfac- 
tory. We  think  the  court  below  was  Justi- 
fied in  directing  dtfendant  to  pay  to  the  re- 
cdvar  the  proceeds  arising  from  the  sale  of 
the  storesL  If  the  Bose  Cunpany  has  any 
claim  as  a  creditor  of  the  partnership.  It 
can  be  presented  to  the  receiver. 

Tbe  assignment  of  error  is  overruled,  the 
decree  of  the  court  below  is  affirmed,  and 
this  appeal  la  dismissed,  at  the  cost  of 
pdlant  . 


HACATICZA  V.  WOBKINGMAITS  CLUB 
OF  PLYMOUTH  et  al. 

(Supreme  Court  of  PennBrlvanla.   July  1, 1914.) 

1.  Mandahus  (i  101*)— Bbirstatkuent  or 
Uehbsb  or  Bbhkfioiaii  Asboozatiok— An- 

SWBB  XH  MAVDAUUS. 

An  answer  in  mandemaa  proceedines  to  re- 
instate a  member  of  a  beoeficial  association,  who 
bed  been  removed  for  nonpayment  of  fines,  was 
defective,  where  it  failed  to  plead  that  the  power 
ci  summary  expnlaion  from  membership  waa 
etmferred  by  the  association's  charter;  tlie  ex- 
istence of  such  power  not  being  presumed. 

(Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  344-860;  Dec.  Dig.  S  104.*] 

2.  BENEFiciAii  Associations  (|  10*)— Expul- 
sion OP  MBUBBB— POWEB. 

The  iMwer  to  expel  a  memtter  of  a  beneficial 
association  can  be  conferred  only  by  the  asso- 
dation's  charter,  and  not  by  a  by-law. 

[Ed.  Note.— For  other  cases,  see  Beneficial  As- 
BMriationa,  Gent.  Dig.  H  12-17;  Dea  Dig.  S 

8.  Benevtcial  Associations  ({  10*)— Ezpvi>- 

BION  or  MBKBBB— NOTICK. 

A  member  of  a  beneficial  association  can- 
not, without  notice,  be  expelled  for  nonpayment 
of  arrearages. 

[Ed.  Note.— For  other  cases,  see  Beneficial  As- 
soeiattons.  Cent  Dig.  H  12-17;  Dec  Dig.  S 
la*] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
teme  County. 

Injunction  by  Jurgls  Macavlcza,  known  as 
George  Mascavage,  against  the  Worklngman's 
Club  of  Plymouth,  Pa.,  and  others.  The  bill 
was  ordered  to  stand  as  a  jKtltion  for  man- 
damus, and,  from  a  Judgment  awarding  man- 
damus, defendants  appeal.  Appeal  dismissed. 

The  opinion  of  the  Supreme  Court  states 
the  facts.  The  defendant  demurred  to  the 
hlU  on  the  ground  that  equity  had  no  Juris-  ] 
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diction.  The  court  sustained  the  demurrer 
and  certified  the  cause  to  the  law  side  at  tbe 
cost  of  the  plalntllE,  and  ordered  that,  upon 
payment  of  costs,  the  blU  should  stand  as  a 
petition  for  a  mandamus.  The  defendant 
filed  an  answer,  to  which  the  plalntilt  de- 
murred. The  court  sustained  tbe  demurrer 
and  entered  judgment  for  the  plaintiff. 

Argued  before  BBOWN.  MESTREZAT, 
POTTER,  STBWABT,  and  MOSCHZIS- 
KEB,  JJ. 

Abram  Salzburg,  of  Wllkee-Barre,  and 
Harry  H^er  Weintraub,  of  liantlcobe,  for 
appellants.  WOllam  H.  McCartney  and  W. 
Alft^d  Valentine,  ot  WUkes-Barre,  tot  ap- 

pelleew 

STBWABT,  J.  This  appeal  la  from  a  de- 
(Tee  sustaining  a  demurrer  to  the  answer 
filed  in  a  mandamus  proceeding.  The  plead- 
ings in  the  case  on  either  side  are  open  to 
just  criticism ;  they  are  not  only  lacUng  in 
predLslon  and  deflnitraiess  of  statement,  but 
tbe  averments  of  fAct  In  each  are  so  par- 
tial and  inadequate  that  the  real  merits  of 
the  case  are  necessarily  more  or  less  obscur- 
ed. This  should  never  be,  least  <tf  all  in  a 
proceeding  of  thlB  diaracter.  The  real  subject 
of  plalntifTs  complaint  Is  that  he  waa  unlaw- 
fully expelled  from  membership  In  the  Work- 
ingman's  Club  ct  Plymouth,  an  incorporated 
mutual  benefit  association,  and  yet  there  Is 
nowhere  In  his  petition  a  distinct  and  sepa- 
rate averment  of  such  expulsion,  nor  Is  there 
any  averment  as  tb  how,  when,  and  for  what 
alleged  offense  his  expulsion  was  ordered. 
The  answer  admits  the  expulsion,  but  it  is 
quite  as  indefinite  with  respect  to  matters 
which  led  up  to  it  and  which  are  set  up  by 
way  of  justification.  As  a  result,  we  have  the 
learned  chancellor  In  the  court  below  ruling 
the  case  on  grounds  urged  on  one  side  and  the 
other  In  the  argument,  but  which,  In  our 
judgment,  had  little  or  nothing  to  do  with 
the  case.  Tbe  only  question  In  the  case  was 
whether  the  answer,  accepted  as  true.  Justi- 
fied tbe  expulsion.  This  Inquiry  cannot  be 
proceeded  with,  except  as  we  are  informed 
by  the  answer  as  to  tbe  ground  ot  the  ex- 
pulsion. The  learned  chancellor  in  bis  opin- 
ion says: 

"The  bill  alleged  that,  because  tbe  plaintiff 
brought  suit  for  slander  against  another  mem- 
ber, the  society,  without  proceeding  formally, 
expelled  him." 

And,  assuming  that  the  answer  set  up  no 
other  reason,  he  sustained  a  demurrer  on 
the  ground  indicated.  We  find  no  such  aver- 
ment in  plaintiff's  bill.  Inferentially  such 
conclusion  might  be  derived  from  the  bill, 
but  with  equal  certainty  another  and  oppos- 
ing conclusion  might  well  be  derived.  We 
only  refer  to  the  fact  as  showing  the  vague 
ness  and  indeflniteness  of  the  plaintiff's  bllL. 

The  grounds  of  demurrer  as  stated  by  the 
learned  chancellor  In  his  opinion  were:  (1) 
That  the  by-law  for  the  breach  of  which 
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plaintiff  wa»  expelled,  and  wUch  prevents 
a  member  of  the  society  from  panralng  In  the 
civil  tribunals  of  tbe  state  the  remedies  pro- 
vided for  the  protection  of  his  reputation  or 
property,  1b  unreasonable  and  will  not  be  en- 
forced; ^  that  no  copy  of  the  charge  was 
ever  served  upon  plaintUf,  no  time  was  fixed 
for  tbe  trial,  no  evidence  was  taken ;  and  0) 
that  the  society  bad  no  power  to  name  tbe 
entire  court  upon  the  refusal  of  plalntiCt  to 
name  three  members  thereof.  It  wbb  on 
these  grounds  that  tbe  d^nrrer  waa  sus- 
talned,  It  la  quite  evident  that  these  reasons 
were  all  based  on  a  mistake  assumption  of 
fact  not  derived  from  the  answer,  but,  most 
likely,  from  tbe  plalntUTs  petition,  viz.,  that 
plaintiflr  waa  ejqielled  because  of  the  breach 
of  a  particular  by-law,  wbltib  provides  that: 
"All  mi8UDderstaadiiig:8  in  Bociet;  shall  be 
tried  by  the  society's  tribunal,  and  only  with  the 
consent  of  the  Bociety  a  lawsuit  may  be  brought 
in  a  civil  court,  except  in  moral  mattera." 

[1]  The  one  Question  In  the  case  was,  as 
we  have  stated,  whether  the  answer,  accepted 
as  true,  disclosed  facts  which  justified  plaln- 
tilTa  expulsion.  The  answer  nowhere  alleges 
that  plaintiff  was  expelled  because  of  viola- 
tion of  the  by-law  above  referred  to,  but,  on 
the  contrary,  puts  his  expulsion  distinctly 
and  expressly  upon  nonpayment  of  fine  and 
dues.  Upon  plaintiff's  own  showing,  he  rec- 
ognized the  binding  obligation  of  the  by-law, 
and  first  asked  the  consent  of  the  society  to 
bring  his  action  at  law.  The  answer  asserts 
that  consent  was  refused ;  that  notwithstand- 
ing plaintiff  commenced  his  action  at  law 
against  several  members ;  that  thereupon  the 
society  appointed  a  committee  to  consider 
his  conduct  in  this  regard  and  dispose  of  tbe 
charges  based  thereon.  At  a  succeeding  meet- 
ing of  the  society,  at  which  plaintiff  was 
present,  this  committee  reported  that  plain- 
tiff had  violated  the  by-law  of  the  society  In 
bringing  suit  without  the  consent  of  the  so- 
ciety, and  recommended  that  he  be  fined  In 
tbe  sum  of  ¥4.50,  and  that  he  be  deprived  of 
his  voice  in  the  lodge  until  the  fine  should 
stand  iiaid;  that  thereupon  plaintiff  with- 
drew from  the  meeting,  and  that  shortly 
thereafter  he  sent  his  check  to  the  society 
for  the  amount  of  his  fine  and  his  dues ;  that 
at  tbe  next  following  meeting  of  the  sodety 
it  was  decided  to  return  plaintiff  his  checks 
and  demand  payment  in  cash;  that  the 
checks  were  so  returned  the  same  evening, 
and  demand  was  made  fur  cash  payment ; 
that  the  demand  was  refused ;  and  that, 
upon  this  being  refused  on  the  same  evening, 
it  was  voted  to  expel  the  plaintiff  August  18, 
1912.  So  it  is  clear  from  the  answer  that, 
while  plaintiff's  violation  of  tbe  by-law  in 
tbe  sodcty  was  an  antecedent,  it  waa  not 
for  that  he  was  expelled.  The  penalty  im- 
posed for  that  offense  was  simply  a  fine,  and 
a  fine  too  the  legality  of  which  was  admit- 
ted by  the  plaintiff  when  he  sent  his  check 
in  payment,  and  which,  had  It  been  paid, 


would  have  aided  tbB  controrcwy.  Tbe 
fact  that  he  bad  written  on  tbe  cbaek  "Paid 
fine  under  protest"  Quallfled  In  no  way  this 
admission.  So,  as  the  case  stood  on  the  de- 
murrer, there  waa  but  a  single  questton  for 
adjudlcatkm ;  admitting  tbe  right  In  tbe 
society  to  expel  fw  nomiayment  of  fine,  was 
tbe  expnlalon  effected  wllb  due  regard  to 
plaintlfl'8  rl^t?  Fidlowlng  immediately  up- 
on the  report  of  the  committee  charged  with 
the  dnty  of  returning  plolntifrs  <dieckB  that 
plaintiff  refused  their  demand  for  a  caab 
payment,  the  aodety,  without  notice  to  tbe 
plaintiff,  80  fkr  as  appears  In  tbe  answer, 
voted  his  expulsion. 

[2]  If  any  such  power  of  summary  amo- 
tion from  membership  Is  conferred  by  the 
charter.  It  should  have  been  pleaded;  ita 
exlBt«ice  le  not  to  be  assumed,  and  a  mere 
by-law  could  not  eonUae  it. 

[3]  We  have  re^ffiatedly  held  that  a  legal 
member  of  a  corporation  cannot  be  expelled 
without  notice  for  tbe  nonpayment  of  arrear- 
ages. Reference  need  only  be  made  to  the 
cases  of  Gommonvealth  t.  Beneficial  Society, 
2  Serg.  &  B.  141^  Commonwealth  v.  German 
Society.  16  Pa.  251;  Diligent  Fire  Go.  v. 
Commonwealth,  75  Pa.  291.  The  principle  is 
thus  stated  in  Commonwealth  v.  St  Patrick 
Boievolent  Society.  2  Bin.  441,  4  Am.  Dec. 
453: 

"Withont  an  express  power  In  the  charter,  no 
man  can  be  disfranchised,  unless  he  has  been 
guilty  of  some  offense  which  either  affects  the 
interest  of  good  government  of  tbe  corporation, 
or  is  indictable  by  the  law  of  the  land." 

And,  even  when  allowed  by  the  charter, 
there  must  be  some  act  by  the  society,  de- 
claring the  expulsion,  and  this  cannot  be 
without  a  vote  of  expul8i<m,  after  notice  to 
the  member  supposed  to  be  in  default  Com- 
monwealth T.  Beneficial  SodaCy,  2  Serg.  & 
E.  141.  *  . 

For  the  reason  that  plalntifTs  expulsion 
was  voted  without  notice  to  him,  we  hold 
the  defendant's  answer  insufficient,  and  that 
a  peremptory  mandamus  should  issue;  and 
it  is  so  ordered.  We  refrain  from  discussing 
the  other  questions  raised  and  argued  be- 
cause we  deem  them  irrelevant. 

The  appeal  is  dismissed,  at  cost  of  appel- 
lant 


NATIONAL  METAL  EDGE!  BOX  00.  T. 
AMEBICAN  METAL  EDGE 
BOX  GO. 

(Snprems  Oourt  of  Pennsylvania.   July  1, 
1914.) 

1.  PucADiHo  (I  IBS*)-- AnxDATiT  ov  DnsHn 

— Sufficiency. 

Where  the  averments  in  plalntUTB  state- 
ment of  claim  were  plain  and  specific,  averments 
of  the  affidavit  of  defense  which  were  mainly 
evasive  and  neither  admitted  nor  denied  many 
averments  in  tbe  statement  were  insufficient 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  309-811,  813,  814;  Dec.  Dig.  f 
155.*J 
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2.  Monet  Received  (S  17*)— Pleadihq— Im- 
plied CoNTBACT— Afudavit  or  Dbfenbe. 

Where  plaintiff's  Btatement  of  claim  al- 
leged that  defendant  agreed  to  punch  certain 
wire,  and,  after  doing  so,  return  it  to  plaintiff 
for  a  certain  price,  and  that  defendant  sold  the 
wire,  receiving  therefor  a  certain  sum  for  the 
use  of  plaintiff,  and  became  bound  to  pax  that 
lom  to  {daintiff  on  demand,  but  had  refused  to 
paj  the  lame,  it  set  forth  an  implied  contract 
to  par  over  money  alleged  to  have  been  had  and 
received  by  defendant  for  plaintiffs  use  and 
called  for  a  reply  in  the  amdavit  of  defense, 
though  the  word  Implied"  was  not  used. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  ||  64-«l,  64-68;  Dec.  Dig. 

3.  Abatemekt  and  Retxvai.  (1 12*)— Penden- 
cy OF  Anotheb  Suit— Etfect. 

He  pendency  of  a  suit  in  the  federal  court 
to  determine  whether  tfae  N.  Co.  had  infringed 
the  A.  Co.'s  patent,  and  to  recover  damages 
therefor,  was  not  a  btLT  to  an  actios  in  the  state 
court  for  the  price  T«dized  by  the  A.  Go.  from 

Sroperty  converted  by  it  and  belonging  to  the 
r.  Co.,  though  the  same  claim  was  involved  in 
each  action. 

[Ed.  Kote.— For  other  cowf,  see  Abatement 
and  Revival.  Cent  Dig.  It  ST-Ol.  84,  95.  98; 
Dec.  Dig.  S  12.*] 

4.  Abatement  and  Revival  (|  8*)— Pindbn- 
OT  OF  Another  Suit— Effect. 

The  mere  pendency  of  a  suit  on  a  claim  will 
not  prevent  the  same  claim  from  being  used  as 
a  set-off  in  another  action,  nor  will  a  set-off 
bar  a  direct  salt  in  another  court  on  the  same 
claim. 

[Ed.  Note.— For  other  cases,  sea  Abatement 
and  Revival,  Cent  Dig.  H  89-66,  38-68,  68-72; 
Dec.  Dig.  S  a*] 

Appeal  Unm  Ooort  at  Obrnmoii  WImb, 
PblladelpbUi  Coonty. 

AcU(»  tbe  Nattonal  Metal  Edge  Box 
Compaiiy  against  tlie  American  Metal  Bdige 
Box  Company.  Fmm  a  Jat^ment  for  defend- 
ant discharging  rale  tor  judgment  tar  want 
of  a  sufficient  affidavit  of  defense,  plaintiff 
appeals.   Reversed  and  rendered. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  Before  McMlcbael,  P.  J. 

Rule  4B  of  tbe  rules  of  tbe  courts  of  com- 
mon pleas  of  PUladelpbla  county  was  as  fol- 
lows: 

"In  actions  on  contracts,  the  plaintiff  shall 
state  whether  the  oontra^t  was  oral,  written,  or 

implied;  if  oral,  he  shaU  <itate  its  terms;  if 
written,  he  shall  attach  a  copy;  If  implied, 
he  shall  state  the  facts  from  which  it  is  to  be 
implied." 

The  opinion  of  the  Supreme  Court  states 
the  facts.  The  court  discharged  the  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Argued  before  FELL,  a  J.,  and  POT- 
TER, BLKIN,  STSWART,  and  MOSCHZIS- 
KER,  JJ. 

Horace  Stem  and  Morris  Wolf,  both  of 
Philadelphia,  for  appellant  Charles  H. 
Burr,  of  Philadelphia,  for  appellee. 

POTTER,  J.  This  is  an  appeal  from  the 
refusal  of  the  court  below  to  enter  judgment 
for  plaintiff,  for  want  of  a  sufficient  affidavit 
of  defense.  Tbe  docket  entries  are  not  print- 


ed, but  It  Is  stated  that  tbe  action  Is  In  aa- 
sumpsdt.  In  tbe  statement  of  claim  It  Is 
averred  that  plaintiff  is  a  corporaticm  engag- 
ed In  the  manufacture  of  strawboard  boxes 
bound  with  metal  edges,  and  defendant  Is  a 
corporation  engaged  in  the  business  at  punch- 
ing flat  wire  and  thereby  making  It  available 
as  metal  strips;  that  at  various  dates  in 
1911  pMntlff  bought,  paid  fOr,  and  caused 
to  be  d^vered  to  defendant  at  its  factory  In 
M<mtrose,  Pa.,  Aat  wire  to  the  amount  oi 
24,009  pounds;  that  plaintiff  delivered  tbe 
wbre  to  defendant  s<dely  for  tbe  purpose  of 
being  punched  and  made  available  as  metal 
strips  for  plabitlff,  and  ttaat  defendant  agreed 
to  punch  tfae  same  and  Immediately  tfaereaft- 
er  to  retain  It  to  plaintiff  so  puncfaed,  for  a 
certain  price,  vrtdiOi  plaintiff  agreed  to  iHiy; 
that  defmdant  punched  the  wire,  but,  in 
riolatlon  of  its  agreemrat,  foiled  to  return 
any  part  of  it  to  plaintiff,  but  sold  and  de- 
livered it  to  various  persons,  and  (ec^ved  in 
payment  various  sums  of  money,  aggregating 
at  least  (2,071.83,  which  was  a  fair  and  rea- 
sonable market  price  for  the  wire;  that 
plaintiff  protested  against  defendant's  action 
In  the  premises,  and  defendant  stated  that 
It  would  pay  tbe  plaintiff  the  exact  cost  of 
the  wire,  which  was  f2,071.83,  or  else  would 
order  similar  metal  wire,  and  return  the 
exact  quantity  to  plaintiff,  but  it  has  done 
neither ;  tbat  defendant  received  the  said 
sum  of  $2,071.83  to  and  for  the  use  of  plain- 
tiff, and  was  bound  to  pay  tbe  said  sum,  but 
has  refused  to  do  so. 

[1]  The  averments  set  forth  In  the  state- 
ment of  claim  are  plain  and  spe<lflc,  and  they 
called  for  statements  equally  plain  and  si>e- 
ciflc  in  the  affidavit  of  defense.  Instead  of 
being  such,  the  averments  of  the  affidavit  . 
of  defense  are  for  the  most  part  evasive. 
Kdaiiy  of  the  averments  of  the  affidavit  of 
claim  are  neither  admitted  nor  denied  In 
the  affidavit  of  defense.  This  is  not  suffi- 
cient 

[2]  It  Is  also  suggested  in  the  affidavit  of 
defense  that  paragraph  3  of  the  statement  of 
claim  does  not  call  for  a  reply,  because  It 
does  not  state  whether  the  contract  or  agree- 
ment referred  to  was  oral,  or  was  written, 
or  was  simply  an  Implied  contract  This 
suggestion  Is  without  merit  An  examina- 
tion of  the  statement  of  claim,  shows  tbat 
in  the  third  paragraph  tbe  agreement  of  de- 
fendant to  punch  the  wire,  and,  after  so 
doing,  to  return  It  to  tbe  plaintiff,  for  a  cer- 
tain price,  is  set  forth  as  matter  of  indui.-e- 
ment  In  paragraph  6  it  Is  averred  that  the 
defendant  received  the  sum  of  $2,071.83  for 
the  use  of  the  plaintiff,  and  became  bound 
to  pay  tbat  sum  to  the  plaintiff  when  so  re- 
quested, but  that  defendant  has  refused  to 
pay  the  same,  or  any  part  of  It  This  was 
plainly  the  setting  forth  of  an  implied  con- 
tract to  pay  over  money  alleged  to  have  been 
had  and  received  by  defendant  for  tbe  use  of 
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plaintiff.  No  other  fair  cons  traction  can 
be  placed  upon  the  language  used.  The  facts 
relied  upon  to  establish  the  extract  are  fully 
set  forth,  and,  while  the  word  'implied"  la 
not  used,  yet  no  other  form  of  contract  can 
be  fairly  Inferred  from  the  language  used. 
The  facts  which  are  the  basis  of  plaintiff's 
claim  to  recover  are  suffldentiy  set  fwth  In 
the  statement 

It  Is  suggested  by  counsel  for  appellee  that 
the  court  below  Is  the  beat  Judge  of  its  own; 
rules.  That  principle  Is,  of  course,  recogniz- 
ed and  accepted,  but  there  Is  nothing  in  this 
record  to  show  that  the  court  below  under- 
took in  any  way  to  construe  the  rule  In  ques- 
tion. No  opinion  is  filed,  and  it  does  not  ap- 
pear upon  what  ground  the  rule  for  Judgment 
was  discharged.  We  have  examined  the  rec- 
ord lu  vain  for  any  reason  which  seems  to 
afford  sufficient  ground  for  the  action  of  the 
court  below. 

[3]  In  the  affidavit  of  defense  a  further  at- 
tempt Is  made  to  set  up  as  a  defense  to  this 
action  the  fact  that  prior  to  the  institution  of 
this  suit  the  defendant  here  filed  against 
the  present  plaintiff,  in  the  District  Court  of 
the  United  States,  a  bill  in  equity  to  enjoin 
it,  the  National  Metal  Edge  Box  Company, 
from  infringing  upon  certain  letters  patent 
of  the  United  States  belonging  to  defendant 
herein,  and  for  the  collection  of  damages 
therefor.  It  Is  further  averred  that  the  pres- 
ent plaintiff  in  Its  answer  filed  in  the  suit  In 
the  United  States  District  Court  set  up  sub- 
stantially the  same  claim  as  that  upon  which 
the  present  suit  la  founded,  viz.,  that  It  had 
furnished  metal  to  be  punched  Into  strips, 
the  value  of  which  metal  had  not  been  ac- 
counted for  by  the  American  Metal  Edge  Box 
Company.  It  Is  admitted,  however,  that  the 
suit  in  the  United  States  District  Court  is 
pending,  and  nothing  as  to  the  merits  of  the 
question  involved  has  there  been  determined. 
The  claim  In  the  federal  court  is  for  a  tort, 
and  is  for  unliquidated  damages.  The  mere 
fact  that  the  claim  which  is  the  basis  upon 
which  the  present  suit  was  brought  may  be 
Incidentally  raised  in  another  action  in  an- 
other court  Is  no  reason  why  the  present  case 
should  not  proceed  to  Judgment  in  its  regular 
course.  As  a  matter  of  fact,  however,  an 
examination  of  the  record  of  the  two  casea^ 
as  the  causes  of  action  are  set  forth  in  the 
pleadings,  shows  that  they  are  entirely  dif- 
ferent The  cause  of  action  In  the  federal 
court  Is  an  alleged  Infringement  by  the  ap- 
pellant of  the  appellee's  patent  The  cause 
of  action  in  this  case  Is  the  conversion  of 
property  of  the  appellant  by  the  appellee, 
which  action  was  accepted  by  the  appellant 
and  upou  which  is  based  the  claim  of  the  ap- 
liellant  to  recover  the  price  realized  for  the 
property  which  was  appropriated  and  sold 
by  appellee.  The  adjudication  of  the  case 
In  the  federal  court  will  result  only  in  deter- 
mining whether  or  not  appellant  has  infring- 
ed appellee's  patent,  and.  If  it  has  infringed. 


In  the  award  of  damages.  It  should  also  be 
noticed  that  the  present  suit  Is  based  upon 
a  claim  for  the  breach  of  a  contract  while 
the  suit  in  the  federal  court  is  based  upon 
a  tort  In  any  event,  the  plaintiff  in  this 
suit  has  not  yet  received  any  credit  in  the 
suit  In  the  federal  court  for  the  value  of  the 
metal  in  question,  and  the  defendant  has  not 
there  been  charged  with  the  amount;  so  the 
reason  suggested  tor  not  accounting  here,  Is 
not  a  valid  one.  Defendant  incurs  no  risk 
of  a  double  liability  in  the  matter. 

[4]  We  agree  with  the  contention  of  counsel 
for  appellant,  that  the  claim  of  "set-ofT* 
made  in  the  suit  la  the  federal  court  cannot 
in  any  proper  sense  be  regarded  as  a  bar  to 
the  maintenance  by  the  plaintiff  of  its  claim 
In  the  prraent  action ;  the  numerous  author- 
ities which  they  dte  In  support  of  their  ar- 
gument fully  sustain  their  position.  See 
FUbert  v.  Hawk,  8  Watts,  443;  Stroh  v. 
Uhrich,  1  Watts  &  S.  57 ;  Russell  v.  Miller, 
54  Pa.  154;  GUmore  v.  Reed,  76  Pa.  462; 
Somerset  Colliery  Oo.  v.  John,  219  Pa.  380,  68 
Atl.  843 ;  Cochran  v.  Cutter,  18  Pa.  Super.  Gt 
282 ;  Snyder  v.  Lingo,  30  Pa.  Super.  Ct  651. 
Counsel  for  appellee  cite  the  case  of  Peuna. 
R.  B.  Co.  V.  Davenport  154  Pa.  Ill,  25  Aa 
890,  as  authority  for  the  contrary  view. 
That  decision  Is  not  to  be  extended  in  any 
way  beyond  its  own  specific  facta.  It  cannot 
be  held  to  overrule  the  sound  principle,  sup- 
ported by  abundant  authority,  that  the  mere 
pendency  of  a  suit  upon  a  claim  will  not 
prevent  the  same  claim  from  being  used  as 
a  set-off  In  another  action;  or  vice  versa, 
that  the  introduction  of  a  claim  as  a  set-off 
In  one  action  will  not  create  a  bar  to  a  suit 
in  another  court.  In  a  direct  action  upon  the 
same  claim. 

The  assignments  of  error  are  sustained,  the 
action  of  the  court  below  in  discharging  the 
rule  for  Judgment  is  reversed,  and  judgment 
is  here  entered  for  plaintiff  in  the  sum  of 
$2,071.8St  with  interest  from  December  1, 


COMMERCIAL  CREDIT  GO.  T.  GIRABD 
NAT.  BANK  et  al. 

(Supreme  Court  of  Penniylnnla.   July  1, 
1014J 

1.  Factoes  (5  28*)— "Dbl  Cbedebb  Faotos" 
—"Del  Ceedeek  CoMmssion." 

A  "del  credere  factor"  la  one  who  sella 
goods  on  credit  and  who  for  an  additional  com- 
missicm,  called  a  "del  credere  oommissionJ'  guar- 
antees the  solvency  of  the  purchaser  and  his  per- 
formance of  the  contract 

[Bd.  Note.— For  other  cases,  see  Factors, 
Cent  Dig.  IS  32,  88;  Dec.  Dig.  S  29.* 

For  other  definitions,  see  Words  and  Phrases, 
Del  Credere.] 

2.  Sales  (8  7*)— Aoewct  Contbact  Distin- 
ouiRiiED  FEOU  Sale. 

Where  a  contract  by  its  tenns  constitutes 
one  par^  a  purchaser  ftom  the  other,  the  use 
of  the  words  "agents"  and  "sales  agents,"  im- 
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ply]ng  that  Bach  parchaser  is  an  agent,  does 
not  change  the  relationship. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  IS  16,  17 ;  Dec.  Dig.  S  7.*] 
8.  SAi-Ka   (S  8*)--C0NHGNia:wT  Contract— 

OONBTBOCTION— TlTM  TO  PbOPEBTT. 

A  contract  provided  that  iron  shonld  be 
billed  to  D.  &  Co.  by  the  E.  Oo.  on  or  before 
a  certain  date,  at  prices  to  be  agreed  on  by 
the  parties  at  least  once  a  month  or  oftener,  iX 
uecessatT,  and  gave  the  B.  Co.  a  right  to  de- 
mand 96  per  cent  of  its  inToicea,  at  any  time 
prior  to  tne  25th  day  of  the  month  following 
ihipments,  by  paying  interest  to  the  regular 
settlement  date.  It  further  provided  that  the 
E.  Co.  could  demand  advance  payments  on  iron 
not  sold  op  to  a  atipalated  amount,  and  that 
such  iron  should  be  stored  and  become  the 
property  of  D.  ft  Go.  Held  that,  under  such 
contract,  D.  ft  Go.  were  porchaseia  of  the  iron, 
and  that  hence  the  E.  Oo.  had  no  Interest  in 
the  claims  of  D.  ft  Co.  against  th«  persons  to 
whom  they  sold  the  iron. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  U  18,  19;  Dec.  Dig.  |  8.*] 

4.  SaIXS    (I   17*)— PtTKCHABEB   Off  Bxa^JB— 
LlABIUTT  FOB  PbICE. 

A  person  may  purchase  goods  on  Us  own 
account  and  have  them  delivered  to  a  third 
person  without  making  the  latter  liable  to  the 
original  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  26-80;  Dec.  Dig.  f  17.*] 

Ai^ieal  txom  Conrt  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  the  GonunOTdal  Credit  Company, 
a  corporaticai,  against  the  Glrard  National 
Bank,  a  corporation,  and  the  Emporium 
Iron  Company,  a  corporation,  to  determine 
the  ownership  of  a  fond  In  the  hands  of  the 
defendant  bank.  From  a  decree  awarding 
the  fund  to  plalntlffi  the  defendant  Iron 
Company  appeals.  Affirmed. 

Argued  before  BROWN.  POTTER,  EL- 
KIN,  STEWART,  and  MOSCHZISKER,  33. 

Ruby  R.  Vale  and  John  O.  Johnson,  both 
of  Fhiladelphia,  Green  ft  Felt,  of  Emporia, 
and  Seth  T.  McCorml<^,  of  WllUamsport,  for 
appellant.  Julins  Q.  Levi,  of  Philadelphia, 
for  ^npeUee. 

POTTER,  J.  The  Commercial  Credit  Com- 
pany filed  this  bill  in  equity  against  the 
Qlrard  National  Bank  and  the  Emporium 
Iron  Company,  to  determine  the  ownership 
of  certain  moneys  In  the  hands  of  the  bank. 
The  controversy  la  between  the  Commercial 
Credit  Company  and  the  Emporium  Iron  Com- 
pany. The  Girard  National  Bank  la  merely 
a  Btakeholder,  having  collected  the  money  In 
dispute,  under  an  agreement  that  it  should 
hold  It  for  the  benefit  of  whichever  one  of 
the  parties  should  be  found  to  be  entitled 
thereta  The  Ehnporium  Iron  Company  filed 
an  answer  to  the  bill,  to  which  the  plaintiff 
replied.  Upon  the  trial  In  the  court  below 
the  facts  were  found  snbstantlany  as  fol- 
lows: J.  K.  Dlmmick  ft  Co.  assigned  to 
plalntifr  certain  bills  and  accounts,  amount- 
ing in  all  to  $6,002.10.  When  the  assignment 
was  made,  plaintilf  bad  knowledge  of  a  e<m- 


traet  then  existing  between  Dlmmick  ft  Co. 
and  the  Emporium  Iron  Company.  That 
agreement  was  dated  February  20,  1912,  and 
provided  Inter  alia  as  follows: 

"First  That  tile  'compa^'  does  hereby  ap- 
point J.  K.  Dlmmick  ft  Go.  as  its  exclntlTe 
sales  agent  for  the  sale  of  all  its  prodactlon  of 
pig  iron,  which  It  may  make  at  its  furnace  at 
Emporium,  Pa." 

"Third.  Satea.  The  said  'agent*  agrees  to 
proBecDte  diligently  the  sale  of  all  Iron  manu* 
factured  by  the  said  'compaDy'  and  to  secure 
for  it  the  very  best  price  possible,  and  the  'com- 
pany' also  agrees  to  refer  all  inqairiea  for  the 
purchase  of  iron  that  it  may  receive  direct  from 
time  to  time  directly  to  the  *agent.*  l%e  price 
or  prices  at  which  said  Iron  shall  be  sold  shall 
be  mutually  agreed  upon  between  the  'com- 
pany' and  its  aaid  'agent'  at  least  once  a 
month,  or  oftener  if  nwiessary. 

"Fourth.  All  pig  iron  manufactured  by  the 
said  'company*  shall  be  billed  by  it  to  said 
'agent'  and  payments  therefor  shall  be  made  by 
said  'agent'  on  all  orders  furnished  by  them  to 
said  'company'  on  or  before  the  twenty-fifth 
day  of  each  month  for  all  Bhipmenta  made  dur- 
ing the  preceding  month.'* 

Seventh.  Commiasions.  The  'company'  does 
hereby  agree  to  pay  to  the  said  'agent'  a  com- 
mission of  two  and  one-half  per  cent  on  the 
eelling  price  oa  all  iron  manufactured  by  the 
said  'company*  f.  o.  b.  can  fumac&" 

The  practice  tmder  the  agreement  was  as 
follows:  Dlmmick  ft  Co.  would  send  an  or- 
der to  the  Emporium  Iron  Company  with 
shipping  directions.  The  Iron  company  would 
ship  the  iron  direct  to  the  consignee  as  or- 
dered by  Dlmmick  ft  Co.,  but  would  charge 
and  bill  the  Iron  to  Dlmmick  &  Co.,  sending 
with  the  bill  a  duplicate  of  the  biU  of  lading. 
Dlmmick  ft  Co.  sent  the  bill  for  the  iron 
to  the  consignee  in  their  firm  name,  and  not 
as  agents.  Under  the  terms  of  the  contract, 
Dlmmick  ft  Co.  were  responsible  to  the  iron 
company  for  all  Iron  shipped  upon  orders 
arait  by  them,  and  were  bound  to  make  pay- 
ments to  the  iron  company,  without  regard 
to  whether  the  oonslgnees  paid  them  (Dlm- 
mick ft  Co.)  or  not,  and  in  advance  of  pay- 
ment by  the  consignees  or  purchasers  of  the 
iron.  The  iron  company's  dealings  were 
entirely  with  Dlmmick  ft  Co.,  and  It  had  no 
contractual  relations  whatever  with  the  con- 
signees of  the  Iron.  So  far  as  the  purchas- 
ers of  the  iron  were  concerned*  Dlmmick  ft 
Co.  were  their  r^idors.  Dlmmick  ft  Oo. 
did  not  collect  the  price  of  the  Iron  from 
the  purchaser  and  forward  It  to  the  iron 
company,  but,  on  the  contrary,  they  were 
bound  to  pay  the  iron  company  the  price  of 
the  iron  shipped  by  the  latter,  whether  or 
not  the  consignees  paid  for  it  The  accounts 
which  Dlmmick  ft  Co.  assigned  to  plaintiff 
were  for  iron  billed  to  varlons  consignees 
under  the  above-described  practice.  The 
trial  judge  found  that  Dlmmick  ft  Co.  were 
the  owners  of  the  accounts  in  question,  and. 
had  the  right  to  assign  them  to  the  plaintiff, 
and  that  the  proceeds  of  these  accounts  now 
in  the  hands  of  the  Glrard  National  Bank 
should  therefore  be  paid  to  the  plaintiff,  the 
Commercial  Credit  Company.   Exceptions  to 
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tbe  findings  of  tbe  trial  Judge  were  filed  on 
behalf  of  tbe  Iron  company,  and  were  dla- 
missed  by  tbe  court  below.  A  final  decree 
was  entered,  ordering  the  Girard  National 
Bank  to  pay  over  to  the  Commercial  Credit 
Company  the  moneys  realized  from  the  ac- 
counts, which  were  ass^ed  to  plaintiff,  and 
which  were  collected  by  the  bank,  a^regat- 
Ing  the  sum  of  $6,602.10.  The  Emporium 
Iron  Company  taaa  aiq>ealed  from  tbe  de- 
cree. 

Counsel  for  appellant  haTe  presented  their 
argument  under  four  heads,  contending:  (1) 
That  Dlmmlck  &  Co.  were  not  tbe  vendees 
of  tbe  Emporium  Iron  Company,  but  Its 
agents  only;  (2)  that  if  Dimmick  &  Co. -were 
agents  only,  or  agents  with  a  del  credere 
commission,  the  consignees  of  the  Iron  be- 
came liable  for  the  price  thereof  to  the  Em- 
porium Iron  Company,  subject  to  any  set- 
off which  they  might  have  against  Dlm- 
mlck &  Co. ;  {3}  that  tbe  Commercial  Credit 
Company  having  purchased  the  accounts 
with  knowledge  of  the  contractual  relations 
between  Dlmmlck  &  Go.  and  the  Iron  com- 
pany, took,  as  assignees,  only  tbe  title  of 
their  assignor;  and  (4)  that  Dlmmlck  &  Co. 
had  no  title  to  tbe  accounts  as  against  the 
iron  company,  and  held  title  only  as  agents 
of  the  latter. 

The  case  turns  upon  the  question  whether 
or  not  Dlmmlck  &  Co.  were  properly  regard- 
ed as  purchasers  of  tbe  iron.  If  they  were, 
the  ownership  of  tbe  accounts  was  in  them, 
and  their  assignment  of  the  bills  and  ac- 
counts passed  a  good  title  to  tbe  plaintiff. 
If  not,  plaintiff,  having  taken  the  assignment 
with  notice  of  tbe  contractual  relations  be- 
tween tbe  assignors  and  the  iron  company, 
could  not  assert  title  as  against  the  latter. 

[1]  Counsel  for  appellant  contend  that 
Dlmmlck  &  Co,  were  agents  of  the  Emporium 
Iron  Company  with  a  del  credere  commis- 
sion. In  Black's  Law  Diet.  (2d  Ed.)  1910, 
347,  del  credere  is  defined  as  follows: 

"A  phrase  borrowed  from  tbe  ItaHana,  equiv- 
alent to  our  word  'guaranty'  or  'warranty,*  or 
the  Scotch  term  'warrandice' ;  an  agreement 
by  which  a  factor,  when  be  sella  goods  on  credit, 
for  an  additiooal  commission,  called  a  'del 
credere  commission,'  guarantees  the  solvency  of 
tlie  purchaser  and  his  performance  of  the  con- 
tract. Such  a  factor  Is  called  a  'del  credere 
agent.'  He  is  a  mere  surety,  liable  only  to  bis 
principal  in  case  the  purchaser  makes  default." 

[2]  In  the  present  case  there  was  nothing 
in  the  agreement  which  made  Dlmmlck  &  Co. 
guarantors  of  the  sales  to  their  customers, 
nor  did  their  liability  to  tbe  Emporium  Iron 
Company  depend  upon  any  default  by  tbe 
purchaser  of  the  iron.  They  were  absolutely 
liable  to  tbe  Iron  company  for  tbe  price  of 
the  Iron  In  the  first  instance,  when  it  was 
manufactured  or  sold.  It  is  true  that  they 
are  described  In  the  contract  as  "agents"  and 
"sales  agents,"  but  as  was  said  by  liOrd  Jus- 
tice James  in  Ex  parte  White,  In  le  NevlU, 
L.  B.  6  Ch.  App.  397,  390: 

"There  is  no  magic  in  tbe  word  'agency.'  It 
Is  often  used  fn  commercial  matters  where  flie 


real  relationahip  is  that  of  vendor  and  pur- 
chaser." 

In  tbe  same  opinion  Lord  Justice  Melllsb 
said  (page  403) : 

"Persons  may  suppoee  that  their  relatioDsbip 
is  that  of  principal  and  agent,  when  In  point  of 
law  it  is  not" 

In  Bx  parte  Flannagana  (V.  S.  D.  Ot.  B.  D. 
Va.)  2  Hughes,  264.  268  Fed.  Oas.  No.  4855, 
the  court  qooted  with  appioTal  tbft  above 
language,  and  added: 

"If  tbe  contract  In  Its  terms  really  constituted 
them  purchasers,  the  use  of  words  implying 
that  they  were  agents  does  not  change  the  HfA," 

The  atatement  Is  appropzlate  ber& 
[3]  Turning  to  the  writtm  contract  between 
appellant  and  Dlmml<ft  &  Co,  It  1>  provided 
in  tba  fonrUi  paragraph  that  the  iron  should 
be  billed  to  Dlmmlck  &  Co.  on  or  before  tin 
25th  of  each  month  tor  all  shipments  made 
during  the  preceding  month.  In  the  previous 
paragraph  it  la  provided  that  the  prices 
should  be  agreed  upon  by  the  parties  at  least 
once  a  month,  or  ottener.  If  necessary.  Ap- 
pellant bad  the  right  to  demand  payment  of 
95  per  cent  of  Its  Invoices  at  any  time  prior 
to  the  25th  ot  the  month  following  shipments, 
paying  Interest  on  such  advances  np  to  the 
regular  settiement  date,  which  was  tbe  25tb 
of  the  month  following  shipments.  In  the 
fifth  paragraph  of  the  agreement,  it  Is  pro- 
vided that  appellant  should  have  tbe  ri^t  to 
demand  advance  payment  on  Iron  not  sold, 
up  to  a  stipulated  amount,  and  that  such  Iron 
should  be  stored  and  become  the  property  of 
Dlmmlck  &  Co.  These  provisions  were  not 
consistent  with  the  theory  that  Dlmmlck  & 
Co.  were  merely  guarantors  to  the  iron  com- 
pany, of  the  accounts  of  tbe  persons  purchas- 
ing from  Dlmmlck  St  Co.  Their  liability  to 
appellant  was  clearly  primary,  and  not  sec- 
ondary. We  are  convinced  that  the  court 
below  was  right  in  its  conclusions  that  Dhn- 
mick  &  Co.  were  in  fact  and  in  law  purchas- 
ers of  the  iron,  and  that  appellant  bad  there- 
fore no  interest  in  tbe  claims  of  Dlmmick  & 
Co.  against  the  parties  to  whom  they  sold 
the  iron.  The  course  of  dealing  between  the 
parties  was  in  entire  accord  with  this  view. 
The  trial  Judge  found  as  matters  of  fact  that 
tbe  appellant  billed  the  irMi  which  it  shipped 
on  the  orders  of  Dlmmlck  &  Co.  to  that  firm 
in  their  own  name,  and  not  to  them  as 
agents;  that  the  dealings  of  the  iron  com- 
pany were  entirely  with  Dlmmick  &  Co.,  and 
that  It  had  no  contractual  relations  whatever 
with  the  consignees  of  the  iron;  that.  In  so 
far  as  the  consignees  or  purchasers  of  the 
Iron  were  concerned,  Dlmmlck  &  Co.  were  the 
vendors;  that  Dlmmick  &  Co.  did  not  as 
agents  collect  tbe  price  of  tbe  iron  sold  from 
their  vendees  and  forward  that  amount  to 
appellant;  on  the  contrary,  they  were,  under 
the  contract,  bound  to  pay  to  appellant  the 
price  of  the  iron,  whether  or  not  the  vendees 
or  purchasers  paid  them.  These  findings 
were  confirmed  by  tbe  court  below  In  banc, 
and  they  are  sustained  by  the  evidence.  An- 
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drew  Brady,  who  In  tbe  first  place  made  tbe 
contract  under  the  name  ot  the  Emporium 
Iron  Company,  previous  to  the  Incorporation 
ot  that  company,  was  called  aa  a  witness  by 
defeDdant,  and  on  cross-examination  be  testi- 
fied that  Dlmml(^  &  Co.  advanced  money  on 
Iron  bUled  by  appellant  to  them  before  they 
collected  the  accounts  from  the  purchasers; 
that  all  the  merchandise  shipped  to  various 
consignees  was  charged  by  the  iron  company 
to  J.  K.  Dlnunick  &  Ca;  and  that  the  Iron 
company  looked  to  Dimmlck  &  Co.  absolutely 
for  the  payment  for  all  Iron  consigned  to  the 
customers  of  Dlmmick  &  Co.  It  la  true  that 
the  iron  was  shipped  on  the  order  of  Dlm- 
mick &  Co.  directly  to  the  latter's  vendees, 
but  this  did  not  convert  the  vendees  ot  Dlm- 
mick &  Co.  into  purchasers  from  appellant. 

{4]  Goods  may  be  purchased  by  one  party 
opon  bis  own  account,  and  he  may  have  them 
delivered  to  a  third  party,  without  making 
the  latter  in  any  way  liable  to  the  original 
vendee.  Such  a  transaction  is  not  at  all  un- 
common. Upon  the  facts  of  this  case  as  dis- 
closed by  the  evidence,  and  under  the  law 
properly  applicable  thereto,  we  are  of  opinion 
that  the  conclusions  reached  by  the  court  be- 
low aie  correct 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  Is  affirmed, 
and  this  appeal  Is  dismissed  at  the  cost  of 
aroellant 


ElASTEBN  PENNSYLVANIA  POWICB  00. 
T.  LEHIGH  COAL  &  NAV- 
IGATION CO. 

(Bapveme  Court  of  Pennsylvania.   July  1« 
1914.) 

L  Watbbb  AMD  Wat»  Coubocs  (I  168*)  — 

lAASB  TO  WATBB  RiOHT— CONSTBCCTION. 

In  a  lease  involving  the  right  to  draw  wa- 
ter from  a  canal,  the  use  of  tfae  term  "horse 
power"  to  designate  the  standard  by  which  the 
water  so  drawn  was  to  be  measured  showed 
that  the  contracting  parties  Intended  that  tfae 
water  should  be  used  solely  for  producing  pow- 
er, not  for  consumption. 

(Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  U  184,  186-18S; 
Dec  Dig.  1 158w*] 

2.  WOBDS  AlfO  PHRASXa— "HOBaK  POWXB." 

The  term  "horse  power,"  though  originally 
employed  to  designate  the  power  of  a  Hteam  en- 
gine, has  come  to  mean  toe  unit  used  in  esti- 
mating Uie  iwwer  required  to  drive  machinery. 

[Ed.  Note.— -For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Horse 
Power] 

3.  Watebs  and  Watbb  CotntSBS  (|  106*)  — 

GBANT  ot  WATU  POWKB— NATmUl  AKD  BF- 

noT. 

A  grant  of  water  power  is  not  a  grant  of 
property  in  the  corpus  of  the  water,  or  a  grant 
of  water  for  anything  else  than  the  propulsion 
of  machinery. 

W'Ed.  Note.— For  ottier  cases,  see  Waters  and 
ater  Courses,  Cent  DigTll  153,  174-lfi3; 
Dec  Dig.  I  m»] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Connty. 


Injunction  by  the  Eastern  Pennsylvania 
Power  Company  against  the  Lehigh  Coal  & 
Navigation  Company.  From  a  decree  sus- 
taining a  demurrer  and  fliwmlwitng  the  bill, 
plaintiff  appeals.  Affirmed. 

From  tlie  record  It  appeared  that  the  grant- 
ing clause  of  the  agreement  between  the 
Lehigh  Coal  ft  Navigation  Company  and  the 
Eastern  Power  Company,  plaintiff's  predeces- 
sor in  Utle^  referred  to  In  Uie  opinion  of  the 
Supreme  Court,  was  in  part  as  follows: 

"The  said  the  Lehigh  Coal  &  Navigation 
Company,  for  and  In  consideration  of  the  rental 
hereinafter  reserved,  •  •  •  has  granted,  bar- 
gained, sold,  aliened,  released,  and  confirmed, 
and  by  these  presents  does  grant,  etc.,  •  •  * 
unto  the  said  Eastern  Power  Company  of  Penn- ' 
sylvanla,  its  successors  and  assigns,  the  right, 
privilege,  and  license  to  draw  from  time  to  time, 
and  at  all  times  hereafter,  except  as  is  herein- 
after provided,  from  the  canal  «f  the  Lehigh 
Goal  ft  Navigation  Company  adjoining  the 
above-described  lota,  sufficient  water  to  produce 
in  the  aggregate  1,600  home  power  continuously 
at  an  annual  rental  of  $8.50  per  horse  power, 
payable  semiannually  on  the  Ist  days  of  JaniH 
ary  and  July  In  each  uid  every  year." 

Other  tacts  appear  In  the  opinion  of  the 
Supreme  Court  The  defendant  demurred 
to  the  bllL  The  court  sustained  fbe  demur* 
rer  and  dismissed  the  bill. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STBWABT,  and  M0SCHZI8- 
KER,  J  J. 

Joseph  A.  Slattery,  of  FbUadelptaia,  and 
Robert  B.  Steedle,  of  Riverton.  N.  J  for 
appellant  Henxy  S.  Drinker,  Jr.,  and  Sam- 
uel DleksiHi,  both  of  Fhilactelidila,  for  ap- 
pellee. 

STEWART,  J.  A  demurrer  to  the  appel- 
lant's bill  was  sustained  in  the  court  beiow 
on  the  grounds  that  the  written  document 
from  which  plaintiff  would  derive  the  right 
for  which  it  asks  protection  against  defend- 
ant's threatened  interference  does  not  con- 
fer the  right  claimed.  The  bill  claimed  for 
the  plaintiff  the  right  to  use  and  employ  the 
prescribed  quantity  of  water  it  was  entitled 
to  derive  from  the  defendant  company's 
canal  for  other  purposes  than  the  direct  gen- 
eration of  iK>wer,  and  rested  this  claim  of 
right  on  a  certain  article  of  agreement  in 
which  plaintiff  and  defendant  were  the  con- 
tracting parties,  entered  Into  May  1,  1899. 
This  agreement  after  reciting  that  plaintiff 
had  by  good  and  sufficient  deed  acquired  title 
to  certain  lots  of  ground  adjacent  to  the  de- 
fendant company's  canal,  with  certain  wa- 
ter rights  appurtenant  thereto,  through  other 
parties  to  whom  the  defendant  company  had 
previously  conveyed  the  same,  proceeds  as 
follows : 

"Whereas  the  Eastern  Power  Company,  party 
of  the  second  part  hereto,  by  virtue  of  several 
conveyances  heretofore  made,  has  become  tfae 
owner  of  the  lots  and  water  power  granted  by 
the  before  recited  Indentures ;  and  whereas,  the 
Eastern  Power  Company  deslrss  to  secure  an 
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amoimt  of  water  power  In  addition  to  tliat 
granted  as  before  recited;  and  whereas,  the 
said  Eastern  Power  Company  desirea  to  adopt  a 
different  method  for  computing  the  water  rent 
to  be  paid  annually  so  that  the  computation 
shall  be  based  on  toe  amount  of  horae  power 
furnished  rather  than  on  the  number  of  square 
inches:  •  •  •  It  ia  motually  agreed  by  and 
between  the  parties  hereto  that  the  water  power 
hereby  granted  li  subject  to  all  the  agree- 
ments, conditions,  limitations  and  restrictions 
which  In  these  presents  or  io  the  prior  grants 
made  by  the  Lehigh  Coal  &  Navigation  Com- 
pany, save  only  the  mode  of  computing  the  wa- 
ter power  by  the  horse  power  instead  of  by  the 
square  inches  as  hereinbefore  recited.** 

[1]  Willie  the  several  conveyaaces  from 
the  defendant  company  to  tbe  parties  from 
.whom  the  plaintiff  derives  Its  title  accompany 
and  are  made  part  of  the  bill,  it  la  not  claim- 
ed that  the  water  privilege  appurtenant  la 
there  otherwise  defined  than  in  the  agree- 
ment of  May  1,  1899,  above  in  part  recited; 
and  In  Its  submitted  brief  the  appellant  rests 
Its  present  demand  exclusively  upon  the 
agreement  The  case  turns  on  the  construc- 
tion of  the  latter  instrument,  the  essential 
parts  of  which  we  have  quoted  above.  No 
equities  are  asserted,  and  no  other  or  greater 
right  Is  claimed  than  can  be  properly  de- 
rived from  tbe  terms  of  this  contract  The 
appellant  is  a  corporation  engaged  in  the 
business  of  manufacturing  and  supplying 
heat,  light,  and  power  by  means  of  electricity, 
and  is  and  has  been  using  annually  about 
1,600,000,000  gallons,  or  the  equivalent  of 
e^hty-elght  hundredths  horse  power,  and 
employing  a  certain  amount  of  the  water  de- 
rived by  it  from  the  canal  for  condensing. 
The  defendant  company  denies  the  plalntUTe 
right  to  employ  the  water  for  such  puipose, 
inasmudi  as  It  involves  necessarily  a  con- 
sumption  of  the  water  to  a  greater  or  less 
degree,  and  prevents  a  return  to  the  canal 
of  part  of  the  water  drawn  therefrom,  and 
has  donanded  that  plaintiff  shall  pay  for 
the  water  so  employed  at  the  rate  of  $3  vev 
million  gallona,  under  threat  that  It  vlU  shut 
ca  the  supply  nnless  this  demand  be  compiled 
with.  ConflnlDg  the  queatLon  within  tbe  nar^ 
row  limits  above  indicated,  the  case  Is  free 
from  dlfflculty.  What  was  granted  was  the 
privilege  to  draw  from  time  to  time,  and  at 
all  times  thereafter  from  defendant's  canal 
sufficient  water  to  produce  in  the  aggregate 
1,600  horse  power  contlQaously,  at  an  an- 
nual rental  of  98JBO  per  horse  power,  pay- 
able semiannually  on  the  1st  days  of  January 
and  July  of  each  and  every  year.  The  em- 
ployment of  the  term  "horse  power"  as  the 
standard  by  which  the  water  supply  Is  to 
be  measured  indicates  very  clearly  what  was 
in  contemplation  of  the  parties  with  respect 
to  the  use  to  which  the  water  drawn  from  the 
canal  was  to  be  applied.  By  express  stipula- 
tion in  the  contract,  and  at  the  instance  of 
the  plaintiff,  this  standard  of  measurement 


was  adopted  In  preference  to  measnrem»t 
by  square  inches  which  had  previously  been 
observed  between  the  defendant  company 
and  plalntifTs  predecessors.  Tbe  change  In 
standard  does  not  In  our  mind  indicate  any 
change  in  tbe  use  to  be  made  of  the  water, 
for,  when  the  measurement  was  made  by 
square  Inches,  it  was  expressly  provided  that 
the  amount  supplied  was  to  be  the  equiva- 
lent of  a  certain  horse  power.  If,  however, 
under  the  earlier  standard  there  was  room 
for  question  as  to  whether  plaintiffs  would 
have  the  right  to  use  the  water  for  any  other 
purpose  than  developli^  power  for  the  driv- 
ing of  machinery,  that  room  has  been  narrow- 
ed very  much  by  the  later  contract  upon  the 
strict  letter  of  which  the  plaintiff  now  rests 
its  case. 

[2]  The  term  "horse  power"  has  in  popular 
acceptation  a  fixed,  definite  meaning.  As 
originally  employed  it  expressed  the  power 
of  a  steam  engine.  It  has  come  to  mean  the 
unit  In  estimating  the  power  required  to- 
drtve  machinery.  Such  use  does  not  consume 
tbe  water;  tbe  volume  of  it  remains  th& 
same  after  as  before,  to  be  re-employed  in- 
definitely as  occasion  may  demand  by  him 
who  Is  the  owner  of  the  supply. 

[S]  "A  grant  of  water  power,"  says  Gibson^ 
C.  J.,  in  Mayer  v.  Commissioners,  eta,  T 
Pa.  848,  "is  not  a  grant  of  tlie  water  for  any- 
thing else  than  the  propulsion  machinery. 
•  •  •  It  Is  not  a  grant  of  property  in  th* 
corpus  of  the  water  as  a  chattel."  Admit- 
tedly In  tbe  present  case  the  plaintiff  Is- 
nslng  tbe  water  it  derivra  from  the  defend- 
ants canal  tor  other  purposes  than  the  propnU 
sion  of  machinery.  Tbe  additional  use  ava^ 
red  in  the  UU  la  for  condensation  purposes. 
The  bill  does  not  aver  that  such  added  use- 
will  not  reduce  the  quantity  of  water  return- 
ed below  the  quantity  received,  or  Impair  Its 
quality.  In  such  circumstances,  however  it 
might  be  were  the  averments  in  the  bill  to- 
such  effect  it  Is  enough  to  know  that  the 
added  use  does  not  fall  within  the  letter  of 
the  grant  since  it  is  obvious  that  It  is  not 
for  the  purpose  of  propelling  the  ma<diinery. 
Woodring  T.  HoUenbadi,  202  Pa.  6S,  SI  Aa 
S18.  Being  a  purpose  other  than  that  ex- 
pressed in  the  contxact  the  court  cannot  aa- 
sume  that  its  exercise  would  be  without  pre^ 
udlce  to  defendanrs  rights,  especially  slnoe- 
it  la  matter  of  common  knowledge  that  by 
the  process  of  condensation  more  or  less  of 
the  water  employed  is  lost  by  evaporation. 
The  amount  is  immaterial  In  a  controversy 
of  this  kind,  where  the  r^ht  <rf  property  in 
the  thing  itself  la  Involved.  We  are  of  opin- 
ion that  plaintiff's  bill  does  not  dlsclrae  a 
case  calling  for  equitable  relief,  and  that  the 
court  below  properly  sustained  the  demurrer 
thereto. 

The  decree  <l<w*»<ftffing  the  bill  la  affirmed^ 
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DODan  T.  DODGE)  «t  aL 

(Supreme  Judicial  Court  of  Sfol&e.    Nor.  S, 
1914.) 

1.  WttM  (I  688^  —  Testambntabt  TBOTT— 
Right  to  Tbbmiitati— Rblbasb  bt  Bbne- 

nCIABIES. 

A  teBtamentary  trust  may  be  terminated 
when  all  the  benettdaries  releaae  their  rights 
thereander. 

[Kd.  Note.— For  other  cases,  see  Wills,  Gent. 
Die.  SI  1631-16S7;  Dec.  Dig.  |  686.*] 

2.  Wills  (S  687*)  — OoNSTKUOriopr  — Rebidti- 
ABT  EsTATs— Disposition  on  Tcbuination 
OP  TacsT. 

Where  it  appeared,  from  the  terms  of  a 
will  and  the  circamstances  under  which  it  was 
executed,  that  a  trust  created  by  testator  was 
to  insnre  the  beneficiaries  against  want  in  sick- 
nesR  and  old  age,  and  that  be  was  not  averse 
to  intestacy  of  any  portion  of  his  estate  if  his 
purposes  were  frustrated,  or  hostile  to  Ms  rela- 
tives not  mentioned  in  the  will,  the  residue  of 
hia  estate,  which  was  so  bequeathed  in  trust, 
vested  Immediately  In  his  he&a  on  termination 
of  the  trust  through  releaae  by  the  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1638-1643;  Dec.  Dig.  1  687.*] 

3.  Wills  (i  688*'l— Tbstambntabt  Tbusts— 

AOREBMENT  TO  TERMINATE— EFFECT, 

Ab  agreement,  signed  by  all  the  benefl- 
(iaries  aader  a  testamentary  trust  In  the  resl- 
d'if>  of  an  estate,  stipulating  that  they  released 
all  claims  and  rights  thereunder  and  discharged 
tiie  trnstees  from  all  responsibility  with  refer- 
enre  thereto,  anthorised  a  decree,  at  the  Instance 
of  all  parties  interested,  terminating  the  trust, 
end  a  distribution  of  the  residue  of  the  estate 
to  testator's  hefra. 

fEd,  Note.— For  other  eases,  see  WIIIb,  Cent 
Dig.  H  1631-1637;  Dec.  Dig.  |  686.*] 

Report  from  Supreme  Jndidal  Gonrt,  Un- 
eoln  Connty,  in  Equity. 

Bill  by  Bert  B.  Dodge  against  Charles  F. 
Dodge  and  others  to  terminate  a  trust  un- 
der the  will  of  Isaac  Dodge,  deceased.  Bill 
sustained. 

See.^lso,  111  Me.  246,  88  Atl.  888. 

Argued  before  SAVAGE,  O.  3.,  and  COR- 
NISH, BTKD,  HAI;bT,  HANSON,  and 
PHII^ROOK.  J  J. 

A.  S.  LIttlefleld,  of  Rockland,  for  plaintiff. 
William  T.  Hall,  ot  Blchmond,  for  defend- 
ants. 

HANSON,  J.  Bill  In  equity  to  terminate 
a  trust  under  the  will  of  Isaac  Dodge,  late 
of  Newcastle,  Lincoln  connty,  wltb  request 
tor  instruction  to  the  trustees  as  to  tlie  dis- 
trtbntion  of  the  remainder,  reported  to  tbis 
court  for  determination. 

The  wHl  was  dated  January  28, 1896.  The 
testator  died  October  24. 1896,  leaving  a  wid- 
ow, three  sister^  a  brother,  and  many  neph- 
ews and  nieces.  He  had  no  children.  The 
estate  was  large,  and  many  bequests  were 
made.  The  executors  settled  varions  ae- 
ooants,  and  made  distribution  under  the  will, 
and  In  March,  1900,  turned  over  the  balance 
of  the  estate  to  the  trustees. 

The  questions  raised  require  consideration 
of  the  residuary  clause  in  the  will,  which 
reads  as  follows: 


"Item  29.  All  of  the  rest,  residue  and  remain- 
der of  my  estate,  both  real,  personal  and  mixed, 
including  all  rignts  of  reversion  and  remainder, 
I  give,  devise  and  bequeath  to  Thomas  C.  Ken- 
nedy, Arabella  Dod?e,  both  of  Newcastle,  Maine, 
and  William  A.  McKenney,  of  Boston,  Mass. ; 
but  in  trust  nevertheless  for  the  use  and  pur- 
pose hereinafter  named,  viz.:  If  the  necessity 
arises  that  either  of  my  brother  or  sisters, 
nephews  and  nieces,  who  may  survive  me.  may 
require  a  larger  amount  of  money  than  I  have 
by  this  will  given  and  bequeathed  to  them,  in 
order  to  insure  in  sickness  or  old  age  their  prop- 
er care,  victualing,  clothing,  nursing  and  medi- 
cal attendance,  it  is  my  wilt  that  my  said  trus- 
tees. Thomas  C  Kennedy,  Arabella  Dodge  and 
William  A.  McKenney  at  once  fully  provide 
for  their  necessities  from  this  amount  so  al- 
lowed and  held  in  trust  by  them" 

— and  also  the  following  agreem«it  and 
waiver,  signed  by  all  the  benefldarles  under 
the  trust: 

'HDzhlbit  B. 

"Whereas,  the  Supreme  Judicial  Court  for  the 
state  of  Maine  have  construed  the  will  of  Isaac 
Dodge,  late  of  Damariscotta,  in  the  county  of 
Lincoln,  in  said  state,  and  said  court  has  uti- 
mated  in  Its  opinion  that  the  trust  therein  cre- 
ated might  be  terminated  and  said  estate  divid- 
ed, if  all  the  beneficiaries  under  said  trust 
should  release  or  waive  their  rights  and  claim 
under  it: 

"Now,  therefore,  we,  the  undersigned,  being 
of  full  age  and  competent  to  act,  and  being  all 
the  beneficiaries  under  the  trust  covering  the 
residuary  estate  created  by  said  will,  do  hereby, 
each  in  consideration  of  the  agreement  of  the 
other  80  to  do,  herein  contained,  release  and 
waive  all  our  claims  and  rights  under  said  trust 
and  release  and  discharge  said  trustees  from 
all  responsibility  and  liability  with  reference 
thereto,  if  and  when  said  trust  shall  be  termi- 
nated under  the  direction  and  by  order  of  court, 
and  do  request  that  said  trust  be  ended  and  ter- 
minated, and  the  property  remainiuK  in  said 
tmst  divided  in  accordance  with  said  will  and 
according  to  law. 

"And  we  do  appoint  William  T.  Hall  onr 
true  and  lawful  attorney  in  fact  in  the  premises, 
to  do  for  us,  our  heirs  and  assigns,  all  such 
things  as  may  be  necessary  to  accomplish  the 
termination  oi  said  trust  and  the  diapositlon  of 
the  residuary  estate,  and  to  represent  us  in  all 
proceedings  therefor,  with  full  power  and  au- 
thority to  waive,  if  he  may  see  fit,  service  of 
any  process  issued  therein  and  appear  in  court 
as  our  attorney,  thereby  binding  us  to  all  pro- 
ceedings which  may  be  taken  therein. 
^Jj^Si^ed  this    day  of  January,  A.  D. 

[1]  The  will  in  this  case  was  before  tbls 
court  In  a  bill  filed  by  the  trustees  of  the  re- 
siduary estate  praying  for  a  construction 
thereof,  and  it  was  then  held  (lU  Me.  246, 
88  AU.  888): 

"That  the  trust  will  continue  until  all  its 
expressed  purposes  have  been  accomplished,  nn- 
less  all  the  beneficiaries  shall  sooner  release 
their  rights  to  claim  under  it" 

The  conclusion  therein  reached  Is  In  har- 
mony wltb  an  uninterrupted  line  of  cases 
holding  that  upon  the  performance  of  all 
the  conditions  of  tbe  trust,  or  when  all  the 
beneficiaries  shall  release  their  rights  there- 
under, such  trust  may  be  terminated.  Paine 
V.  Forsatth.  86  Me.  357,  30  Atl.  11,  citing 
Perry  on  Trusts,  |  920;  Smith  t.  Harrlng- 
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ton,  4  Allen  (Mass.)  MS;  Bowdltch  t.  An- 
drews, 8  Allen  (Mass.)  339;  Id  re  Harrar's 
Estate,  244  Pa.  542,  91  AU.  503 ;  Morse  v. 
MorreU,  82  Me.  80,  19  AU.  97;  Tilton  v. 
Davidson,  98  Me.  55,  66  AU.  215;  Gardner 
on  Wills,  542,  note. 

[2]  The  right  to  terminate  the  tmst  be- 
ing undoubted,  and  the  beneficiaries  having 
voluntarily  sought  such  termination,  there 
remains  but  one  question  for  solution:  To 
whom  shall  the  remainder  be  distributed? 

All  surviving  beneficiaries  are  made  par- 
ties defendant,  together  with  the  legal  repre- 
sentatives of  beneficiaries  deceased  since  the 
death  of  the  testator,  as  well  as  all  surviving 
relatives  who  are  not  mentioned  in  the  will, 
who  may  <datm  as  taeira  at  law  of  Isaac 
Dodge  In  case  Intestacy  la  declared  as  to  any 
portion  of  his  estate. 

The  determination  of  the  question  de- 
pends: (1)  Upon  the  character  of  the  in- 
terest created  by  Item  29 ;  (2)  the  effect,  if 
any,  of  the  waiver  filed  in  the  case  upon  the 
interest  of  the  beneflclazies. 

1.  It  is  evident  from  the  reading  of  the 
whole  will  that  the  testator  was  not  hostile 
to  his  relatives  who  are  not  mentioned  in 
the  will.  His  testamentary  disposition  to- 
ward those  to  whom  bequests  were  made  was 
based  upon  special  solicitude  for  their  wel- 
fare during  their  lives,  thus  ezhihlUng  a 
special  interest  In  each  individual  so  named. 
His  reason  for  thus  discriminating  between 
his  relattves  may  have  been  due  to  his  knowl- 
edge of  the  existing  necesslUes,  and  his  judg- 
ment of  what  the  future  necessities  of  each 
might  be,  and  his  belief  that  the  relatives 
not  named  would  not  need  any  part  of  his 
estate.  However  that  may  be,  it  is  very 
clear  that,  while  his  main  purpose  In  estab- 
lishing the  trust  was  to  Insure  the  beneficia- 
ries against  want  in  sickness  and  old  age,  he 
was  not  averse  to  the  Idea  of  intestacy  of  a 
portion  of  his  estate,  if  for  any  reason  his 
purposes  were  frustrated,  or  his  wishes  were 
not  carried  out.  He  was  not  only  presumed 
to  know  the  law  in  relation  to  such  provi- 
sion In  a  will,  but  the  will  dlsdoses  that  he 
did  know  -that  If  for  any  reason  the  trust 
should  fail  in  its  operation,  If  Id  the  Judg- 
ment of  the  trustees  no  part  of  the  residuum 
was  needed  by  the  individuals  named  in  the 
trust,  or  if  any  part  thereof  remained  at  the 
death  of  the  last  beneficiary,  such  amount, 
whatever  It  might  be,  would  vest  In  his  heirs 
at  law.  His  familiarity  with  the  law,  and 
his  disposition  to  allow  part  of  his  estate 
to  vest  In  his  heirs  at  law,  is  plainly  seen  in 
the  language  used  in  item  26  directing  the 
disposal  of  $5,000,  intended  for  the  Second 
Congregational  Church  of  Newcastle,  where 
provision  Is  made: 

"That  if  the  church  suffers  or  allowa  this 
gift  to  be  diverted,  or  used  for  any  other  pur- 
pose than  herein  willed  and  directed,  then  it 
IS  my  will  that  the  above  gift  and  bequest  re- 
vert to  my  heirs  for  thdr  use  and  benefit  for- 
ever.** 


In  nmstrulng  Item  26,  when  the  subject 
was  first  before  the  court,  as  In  111  Me.  246, 
88  Atl.  888,  supra,  the  question  was  raised: 

"Whether,  if  at  any  future  time  there  shall 
be  a  forfeiture  of  said  bequest,  the  same  will 
become  a  part  of  the  resMuaiy  estate,  or  go 
directly  to  the  heirs." 

We  answered: 

"That  the  testator  gave  the  fund  to  the 
church.  It  is  not  and  cannot  be  a  part  of  the 
residuary  estate.  The  trustees  have  nothing 
wlintever  to  do  with  the  administration  of  the 
fund.  That  Is  a  matter  which  concerns  only 
the  church  and  the  testator's  heirs." 

While  the  law  favors  vested  estates,  and 
does  not  favor  Intestacy  as  to  any  part  of  the 
estate  of  a  testator,  there  is  no  room  for  the 
application  of  either  principle  In  the  case  at 
bar,  for  we  must  construe  the  item  In  ques- 
tion in  the  ll^t  of  the  first  and  most  potent 
rule  of  constmctlon-Hthe  evident  intention 
of  the  testator  as  gathered  finm  the  whole 
will.  Applying  Qiat  rale,  our  construction  of 
Item  29  is  that  the  testator  did  not  Intend 
that  the  residuary  estate  should  vest  In  the 
benefldarlesi  but  clearly  did  intend  that, 
whm  the  purposes  of  the  txwt  were  accom- 
plished, the  remainder,  if  any,  should  vest  in 
bis  h^  at  law.  There  Is  no  limitation  over, 
and  nothing  in  the  will  to  indicate  any  other 
purpose  cn  his  part,  and  the  inferences  and 
presumptions  arising  from  reading  the  will 
make  any  other  conduslon  impossible. 

We  are  therefore  led  to  cmclnde  that, 
when  the  trust  Is  terminated  as  provided 
herein,  the  residue  In  the  bands  of  the  trus- 
tees wni  vest  immediately  in  the  heirs  at 
law  of  Isaac  Dodge. 

[3J  2.  The  effect  of  the  waiver  Is  Jn&t  what 
is  stated  therein — a  release  of  all  claims  and 
rights  under  the  trust,  and  a  release  and  dis- 
charge of  the  trustees  from  all  re^nsLbliity 
and  UabtUty  with  reference  thereto.  The 
beneficiaries  voluntarily  place  themselves  In 
the  position  of  general  heirs  with  all  the  oth- 
er heirs  at  law  of  the  testator,  end  the  fund 
for  a  time  subject  to  their  indlvldaal  rights 
becomes  at  once  the  property  of  all  the  heirs 
at  law  of  the  testator.  The  law  so  directs, 
and  there  can  be  no  doubt  that  the  testator 
80  intended. 

It  Is  settled  law  that  If  the  trust  foil,  as  it 
would  In  this  case  by  the  death  of  the  bene- 
ficiaries, the  devise  being  to  the  trustees  for 
a  specific  purpose  only,  they  hold  the  proper- 
ty for  the  testator's  heirs  at  law,  as  a  re- 
sulting trust,  and  are  answerable  to  them  for 
it  The  same  rule  applies  when  the  property 
devised  Is  more  than  is  needed  to  support 
the  trust,  and  where  the  trust  is  not  suffi- 
ciently defined  to  enable  the  court  to  carry  it 
out  Gardner  on  Wills,  page  543,  and  cases 
dted,  among  which  are  Esterbrooks  v.  Til- 
linghast,  6  Gray  (Mass.)  17,  21;  Sears  v. 
Hardy,  120  Mass.  524;  Nichols  v.  Allen,  130 
Mass.  211,  221,  39  Am.  Rep.  446;  Olllffe  v. 
WeUs,  130  Mass.  221,  223 ;  St  Paul's  Church 
T.  Atty.  Gen.>  164  Mass.  188, 197,  41 N.  BL  2S1. 
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Where  a  devise  of  an  estate  is  rejected  by 
tbe  devisee,  and  there  Is  no  other  disposition 
of  the  estate  in  the  will,  it  will  descend  to 
the  heirs  at  law.   Bagbee  r.  Sargent,  23  Me. 

The  same  doctrine  was  followed  by  this 
court  in  Wentworth  t.  Femald,  92  Me.  282, 
42  AtL  550,  where  It  was  held  that,  when 
there  is  merely  a  gift  for  maintenance  and 
sopport,  the  beneQciary  Is  only  entitled  to 
adeaoate  maintenance,  and  any  surplus  goes 
to  the  testator's  estate.  Gardner  on  Wills, 
490,  clUng  92  Me.  282,  42  AU.  550,  and  Mc- 
Kulght's  Ex'rs  v.  Walsh,  24  N.  J.  Eg.  498. 
See  Fogler  t.  Tltcomb,  92  Me.  184,  42  Atl. 
360;  SmaU  v.  Thompson,  92  Me.  639,  43  Atl. 
509. 

All  parties  Interested  having  Joined  in  the 
petition  to  terminate  the  trast  under  consid- 
eration, and  as  no  other  peraons  will  be  in- 
jured thereby,  decree  will  be  entered  termi- 
nating the  same.  Upon  entry  of  such  decree, 
distrlbutloB  of  the  residue  of  the  estate  of 
Isaac  Dodge  vlU  be  made  by  the  trustees 
as  follows:  One-seventh  to  the  surviving  sis- 
ter, Susan  McKenney;  the  remaining  bIx- 
aeventiia  to  the  descendants  of  the  deceased 
toothers  and  alstera  of  Isaac  Dodge,  by  right 
of  representation. 

Reasonable  counsel  fees  and  costs  will  be 
allowed  by  the  Justice  settling  the  final  de- 
an, to  be  paid  by  the  trustees  and  charged 
ia  tb^  account 

Bill  sustained. 

Decree  In  accordance  with  this  opinion. 


KLBMM  V.  HERMANN. 

(Ooort  of  Errors  and  Appeals  of  New  Jersey. 
Oct  16,  1914.) 

COKTBACTS  (§  138*)— PkBFOEMANCB— SkBVICB 
OP  Abchitect. 
Where  the  plans  prepared  by  an  architect, 
if  they  did  not  exactly  comply  with  the  law, 
deviated  so  slightly  therefrom  that  an  alteration 
coald  hare  been  easily  made,  and  tbe  archi- 
tMt  was  given  no  opportunity  to  make  sncb 
alterations,  he  is  entitled  to  recover  for  bis 
■ervices. 

[Ed.  Note.— For  other  cases,  see  Coatracts, 
Cent  Dig.  H  681-700;  Dec.  Dig.  1  188.*] 

Ai^teal  from  Supreme  Court 

Action  by  Robert  G.  Klemm  against  Theo- 
bald Hermann.  Judgment  for  the  plaintiff 
was  affirmed  by  the  Supreme  Court,  and  de- 
fendant appeals.  Affirmed. 

On  appeal  from  the  Supreme  Court,  In 
which  the  following  per  curiam  was  died: 

The  defendant  BermanD  was  sned  ]n  tbia 
Buit  to  answer  unto  Robert  Klemm.  The  com- 
mon counts  were  interposed  as  a  state  of  de- 
mand, and  added  to  them  is  a  notice  that  the 
action  is  brought  to  recover  $300  aud  interest, 
for  professional  services  as  an  architect,  ren- 
dered by  the  plaintiff  to  the  defendant  In  draw- 
ing plans  for  an  apartment  bouse  at  Nos.  558, 
500,  and  562  South  Eleventh  street,  Newark. 
No  iKrson  appeared  repreeenting  tbe  defendant 
at  the  trial.  The  plaintiff  was  sworn  in  his 
own  behalf,  and  the  court  thereupon  tendered 


judgment  for  $800.  On  the  28th  day  of  March 
the  Judgment  was  opened  and  poBtponed  until 
April  24th,  and  a  judgment  of  $315  was  tben 
entered  in  favor  of  tbe  plaintiff  against  the 
defendant. 

The  case  was  tried  by  the  judge  without  a 
jury.  Tbe  court  found:  "I  find  as  a  fact  that 
no  price  was  mentioned  when  these  plans  were 
ordered,  and  if  there  was  any  competent  evi- 
dence that  they  did  not  exactly  comply  with 
the  law,  the  deviation  was  so  slight  that  an 
alteration  could  easily  have  been  made,  and 
tbat  the  architect  had  been  given  no  opportu- 
nity to  make  such  alteration,  I  believe  tbe 
plaintiff,  and  do  not  believe  the  defendant." 

Thereupon  the  court  gave  Judgment  for  $300 
and  interest.  There  are  no  exceptions  taken  In 
the  case,  and  we  are  of  opinion  tbat  the  Judg- 
ment Bboald  be  affirmed. 

Abner  Eallscfa,  of  Newark,  for  appellant 
Frank  W.  Long,  of  Newark,  for  respondent 

PER  CURIAM.  The  Judgment  under  re- 
view will  be  affirmed,  for  the  reasons  set 
forth  in  the  (pinion  of  the  Supreme  Court 


In  re  DRETER'S  ESTATE. 

(Prerogative  Court  of  New  Jersey.    Oct  16, 
1914.) 

1.  Tbdstb  (S  325*)— Accountino  by  Tbtts- 
tBEs — Credits— ExPBNDiTUBEs  fob  Repaibs. 

Where  trustees  offered  evideuce  that  expen- 
ditures for  repairs  to  the  trust  property  for 
which  they  claimed  credit  In  their  report  were 
necessary,  tbat  tbe  work  was  actually  done,  and 
that  tbe  price  was  according  to  the  regular 
course  of  trade.  It  is  presumed  that  tbe  price 
paid  was  reasonable,  and  evidence  of  its  reason- 
ableness need  not  be  produced. 

[Ed.  Note.— For  other  cases,  see  Trust!,  Cent. 
Dig.  SI  483-185;  Dec.  Dig.  {  325.*] 

2.  Tbubts  (S  227*)— AcconimNO  bt  Tbus- 

TEBS — CBBDITS- AttoRNET'S  FkES. 

Trustees  are  entitled  to  credits  for  pay- 
ments made  by  them  for  services  of  counsel  and 
expert  witnesses  necessary  to  enable  them  suc- 
cessfully to  prosecute  and  defend  suits  relating 
to  tbe  trust  estate,  where  the  charges  for  such 
Bcrvlcea  were  reasonable. 

[Ed.  Note.— For  oihet  cases,  see  Trusts,  Cent 
Dig.  I  324;  Dec.  Dig.  |  2^] 

3.  TbUSTS    (I  830*)— ACCOUKTING   BT  TBUS- 
TEES— GbSDITB— ATTOBNET'8  FGEB. 

Trustees  are  not  entitled  to  credit  for  fees 
paid  to  counsel  (or  drawing  an  account,  pre- 
senting it,  and  appearing  on  the  return  day. 

[Ed.  Note.— For  other  cases,  see  TrustiL  Cent 
Dig.  IS  491-493;  Dec.  Dig.  $  330.*] 

4.  TBUSTS  880^— AccouNn'RO  bt  Tbub- 

TEES— CBEUITB— ATTOBNET'S  FEBS. 

A  decree  approving  tbe  account  of  trustees 
under  a  testamentary  trust  where  exceptions 
were  taken  to  the  account,  may  properly  al- 
low counsel  fees  to  the  trusteea  in  the  pro- 
ceeding. 

[Ed.  Note.— For  other  cas6&  eee  Trusts,  Cent. 
Dig.  H  481-48S;  Dec.  DigT}  830.*] 

B.  TBtJBTS    (j  330*)- ACCOUNTINO    BT  TBUB- 
TEES— ATTOBNKT'S  FEE  OF  EIXCEPTANT. 

Where  the  exceptant  to  tbe  account  of  trus- 
tees under  a  testamentary  trust  was  defeated 
in  tbe  court  below,  no  allowaoce  for  counsel 
fees  should  have  been  made  to  her. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  tf  481-493 ;  Dec  Dig.  |  830.*] 
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6.  TRUSTS  <|  830*)— AooouKTiWG  BT  Thus- 

Under  3  Gomp.  8t  1910,  p.  3884,  S  190,  aa- 
tfaorizing  the  orphans'  court  to  apportion  the 
costs  and  expenses  to  be  paid  by  either  part?  In 
litigated  salts  in  tiiat  court,  a  decree  of  that 
court  imposinK  tbe  costs  ox  Oie  transcript  of 
the  eridencc  filed  with  the  snrrogate  and  of  the 
witnesses  for  the  trustees  on  an  exceptant  to  the 
trustees'  report,  who  was  responsible  for  the  size 
of  the  record,  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent 
Dig.  §1  491-493 ;  Dec  Dig.  i  830  *] 

7.  JUDOHXNT  ii  470*)  —  OOlTOLUBXraRBM  — 

COLLATEBAX  ATTACK. 

A  judgment  in  favor  of  trostees  against  one 
of  the  beneGciaries  of  the  trust  cannot  be  col- 
laterally attacked  by  an  appeal  from  the  approv- 
al of  the  trustees'  report,  in  which  they  charged 
thenwlves  with  tbe  amount  of  the  Judjonent  and 
asked  to  have  it  allowed  as  a  proportionate  pay- 
ment upon  the  amount  due  the  beneficiary. 

[Efd.  Mote.— For  other  cases,  see  Judgment, 
Cent  Dig.  1  807 ;  De&  Dig.  |  470.*] 

Appeal  from  Orphans'  Court,  Unlfm 
County. 

Slxcepti<ais  by  tana  of  tbe  benefldacles  c£ 
the  trast  created  by  the  will  of  Samuel 
Dreler,  deceased,  were  heard  In  the  orphans' 
court  From  a  decree  allowing  the  account 
of  the  trustees  appointed  under  the  will,  and 
overruling  ezceptionB  thereto,  said  beneficia- 
ry appeals.   Reversed  and  remanded. 

William  R.  Wilson,  of  Elizabeth,  for  ap- 
pellant William  Newcom,  (tf  Pla Infield,  for 

respondent 

BACKES,  Vice  Ordinary.  The  testator  de- 
vised the  residue  of  his  estate  to  his  two 
sons.  In  trust  to  divide  the  Income  in  month- 
ly or  quarterly  payments,  for  a  period  of 
15  years,  equally  among  hia  four  <±[Udren 
and  the  Issue  of  a  deceased  daughter,  and  at 
the  expiration  of  that  time  to  divide  the 
piinclpal  In  five  equal  parts;  one  part  to  go 
to  each  child  or  its  issue.  The  trustees-,  who 
were  also  executors  under  the  will,  filed 
their  first  trustees'  account,  which  was  In 
all  things  allowed ;  the  orphans'  court  over- 
ruling exceptions,  62  In  number,  filed  by  one 
of  the  beneficiaries,  who  now  appeals. 

[1]  Exceptions  Nos.  3  to  58  respectively 
challenge  as  many  specific  Items  of  discharge, 
of  which  52  are  for  moneys  laid  out  by  the 
trustees  for  repairs  and  Improvements  to 
real  estate  committed  to  their  care.  That 
these  outlays  were  judiciously  made  in  the 
conservation  of  the  estate  is  satisfactorily 
shown  by  the  proofs,  and  the  exceptions  were 
properly  overruled.  The  trustees  furnished 
vouchers  for  each  Item  excepted  to,  swore 
that  they  were  contracted  by  them,  and  that^ 
the  expenditures  were  necessary  In  preserv- 
ing the  property.  They  also  produced  some 
of  the  parties  with  whom  they  contracted 
to  do  the  work,  who  gave  corroborating  tes- 
timony. The  counsel  for  the  exceptant,  In 
effect,  contends  that  more  was  required  of 
the  trustees  to  entitle  them  to  these  allow- 
ances, and  that  additional  direct  proof  should 


have  been  furnished  to  show  that  the  work 
which  was  done  and  materials  which  were 
furnished  were  reasonably  worth  what  was 
paid  for  them.  I  do  not  think  that  any  such 
burden  is  placed  upon  accountants.  In  the 
absence  of  fraud  involving  the  disputed 
items,  and  upon  proof  that  the  work  was 
done,  that  it  was  necessary,  and  that  the 
price  paid  was  according  to  the  regular 
course  of  trade,  the  presumption  of  fairness 
of  value  arises.  Tbe  fact  that  the  trustees 
are  two  of  the  boieficiarles  of  the  estate 
adds  to  the  presumpttcm,  because  of  the  natu- 
ral tendency  to  protect  tbelr  own  Inher- 
itance. 

[2]  Of  the  remaining  exceptions,  of  8  to 
68,  inclusive,  five  relate  to  legal  aervloea  in 
connection  with  litigation  to  which  the  trus- 
tees were  subjected.  Tb»  services  of  counsel 
and  expert  witnesses  were  necessary  to  suc- 
cessfully prosecute  and  defend  tbe  suits,  and 
the  charges  therefor  were  reasonable. 

[I]  In  diqjioslng  of  the  balance  ot  tbe  ex- 
ceptions, whldi  ehai^  tliat  the  roital  values 
of  the  properties  decreased  by  reason  of  Uie 
trustee!^  mismanagranent,  and  because  of 
th^  carelessneBS  the  coat  of  repalra  on  the 
properties  equaled  00  per  cent  ct  the  rents 
collected,  and  that  these  repairs  were  not 
always  necessar;,  and  that  owing  to  the 
n^Ugence  of  the  trostees  legal  expenses 
were  contracted,  which  were  not  necessary, 
and  that  the  trustees  failed  to  account  for 
silverware,  diamonds,  jewelry,  a  certificate 
of  stock  in  a  land  company,  and  rent  of  a 
bam,  all  that  need  be  said  is  that  ,  they 
are  not  supported  by  the  proo&,  except  In  a 
single  instance  of  an  item  of  $75,  paid  to 
counsel  for  "services  drawing  first  account, 
presenting  same,  and  appearance  on  return 
day."  It  was  the  duty  of  the  trustees  to 
have  prepared  their  own  account  and  this 
charge  should  have  been  disallowed.  In  re 
WUey's  Estate,  65  Atl.  212. 

[4,  K]  Appeal  Is  also  taken  from  so  much 
of  the  decree  as  allows  a  counsel  fee  of  $200 
to  the  trustees,  and  $50  to  the  exceptant 
The  amounts  are  not  assailed.  The  allow- 
ance of  counsel  fee  to  the  trustees  was  prop- 
er. Munn  V.  Munn,  20  N.  J.  Eq.  472.  The 
appeal  from  the  allowance  to  the  exceptant 
Is  sustained.  The  exceptant  was  defeated 
in  her  efforts  in  the  court  below,  and  no  al- 
lowance for  counsel  fee  should  have  been 
made  to  her.  Smith  v.  McDonald,  69  N.  J. 
Eq.  765,  61  Ati.  453 ;  Id.,  71  N.  J.  Eq.  261, 
65  Atl.  840. 

[I]  The  orphans'  court  imposed  the  cost 
of  the  transcript  of  the  evidence  filed  with 
the  surrogate,  and  the  witness  fees  of  the 
trustees,  upon  the  exceptant,  from  which  an 
appeal  is  also  taken.  The  obviously  litigious 
temperament  of  the  exceptant  was  In  a  large 
measure  responsible  for  the  voluminous  rec- 
ord of  some  400  pages,  and  the  judgment  of 
the  lower  court  In  Imposing  upon  her  these 
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dtebuTsements  will  not  be  disturbed.  8  0.  S. 
1910,  p.  3884,  I  19a 

[7]  In  tbelr  account  the  trustees  charge 
themselTeB  with  $302.92  recovered  on  a  judg- 
ment against  tbB  enseptant,  and  pray  allow- 
ance for  tbe  same  as  against  the  excitant's 
proportionate  share  of  the  funds  In  tbdr 
hands.  No  exertion  to  fills  allowance  was 
filed  In  Qie  court  below,  and,  had  there  been, 
It  could  not  hUTo  been  upheld.  The  sum, 
and  more,  ms  awarded  to  the  trustees  by 
the  Bol«nn  judgment  of  a  legal  tribunal,  and 
la  not  open  to  collateral  attadc. 

rCbe  decree  appealed  from  win  be  reversed, 
and  the  record  remitted.  No  costs. 


STATE  T.  SHUPE. 
(Supreme  Court  of  New  Jersey.   Not.  5,  1014.) 
L  Jury  (|  116*)— Gbazxenqi!  to  thb  Abrat 

—G  BOUNDS. 

Where,  on  defendant's  application  to  post- 
pone tbe  trial,  the  prosecutor  of  the  pleas  re- 
cited the  biBtorr  of  the  case  up  to  that  time  in 
the  presenoe  of  tbe  general  i»anel,  but  stated 
nothlog  which  was  untrue,  or  which  could  be 
said  to  have  unquestionably  prejudiced  the  jury 
asainst  defendant,  a  challenge  to  the  array  be- 
cause of  such  remarks  was  properly  overruled, 
even  assuming  that  prejudicial  statements  by 
the  prosecutor  of  the  ideas  in  the  presence  of  the 
general  panel  constitute  a  ground  for  such  a 
challenge. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent. 
Dig.  18  542,  543 ;  Dec.  Dig.  i  116.*] 

2.  JiTBT  ^  58*)— Sblbotioit  ot  Jubobs— Stat* 

UTOBY  PBOVISIONS. 

Although  the  Fielder  Act  of  May  27,  1913 

SP.  L.  1913  [Sp.  Sesa.]  p.  803),  relative  to  tbe 
rawing  of  juries,  became  a  vital  statute  upon 
its  approTel,  a  panel  previously  drawn  under 
the  existing  statute  for  a  term  subsequent  to  the 
approval  of  such  act  was  legally  constituted  to 
t^  the  cases  for  that  term,  as  each  act  did  not 
become  operative  until  the  next  ensuing  term. 

[Ed.  Note.— For  other  cases,  see  Jury,  GenL 
me,  I  266;  Dec.  Dig.  9  58.*] 

8.  Rapb  a  48*)  —  Aaoima  with  Jwaan  lo 

Bafb— Etidbncb. 

On  a  trial  for  assault  with  Intent  to  com- 
mit rape  on  a  girl  who  was  taking  a  pleasure 
ride  with  accused,  ber  testimony  that  on  her 
return  borne  she  told  the  whole  story  of  what 
happened  to  her  mother  was  properly  admitted. 

[Ed.  Note.— For  other  eases,  see  Rape,  Gent 
Dig.  H  07-69;  Dec  Dig.  |  48.*] 

4.  CBnnnAL  Law      787*)  —  QuBSnons  fob 
JuBT — VinuB  or  OrrcNSE. 

Where,  on  a  trial  for  an  offense  committed 
near  the  border  line  between  two  counties,  the 
proof  tor  the  state  showed  that  It  occurred  In 
the  connty  where  the  case  was  being  prosecated, 
while  that  for  defendant  showed  that  it  was 
committed,  if  at  all,  in  another  county,  the 
court  properly  left  It  to  the  Jury  to  detennlne 
whether  or  not  the  offmse  occurred  within  its 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
I^w.  Cent  Dig.  K  1703,  1704.  1706;  Dec.  Dig. 
|  737.*I 

5.  CBiHiifAi.  Law  (i  167*)— FOBUEB  Jeopabdt 
—Trial  in  Wbowo  Cottntt. 

A  verdict  of  acqofttal  in  one  connty  for  en 
offense  committed,  if  at  all,  near  the  border  line 
between  that  and  another  county,  is  a  complete 
defense  to  a  subsequent  prosecution  in  the  other 
connty ;  and  hence  it  was  not  error  to  charge . 


that,  if  accused  was  acquitted,  he  could  not 
thereafter  be  tried  In  another  county,  where  the 
instruction  was  attacked  only  on  the  ground 
that  it  was  unsound  in  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Crat  Dig.  Si  30^-308,  810.  8U;  De&  Dig. 
I  167.  •] 

Error  to  Court  of  Quarter  Sessions.  Union 

County. 

William  F.  Shupe  was  convicted  of  assault 
with  intent  to  commit  rape,  and  he  brings 
error.  AfBrmed. 

Argued  February  term,  1914  before  QUM* 
MERE,  C.  J.,  and  FABKBB  and  KA- 
LISCH,  JJ. 

WUUam  D.  Wolfskell,  of  Elizabeth,  for 
plalnttlr  In  error.  Alfired  A.  Stein,  of  Eliza- 
beth, FrosecDtor  of  the  Pleas,  foor  the  State. 

OUUMEBE;  0.  J.  The  defendant  was 
couTtcted  in  the  Union  oyer  of  an  assault 
wlUi  Intent  to  commit  a  rape  upon  one  Mabel 
Jones  while  she  was  taklz^  a  pleasure  ride 
with  him  in  his  automobUe 

[1]  The  first  attack  upon  the  legality  of 
the  convictiQn  la  that  there  was  harmful 
error  in  the  refusal  of  the  trial  court  to 
sustain  a  challenge  to  tbe  array  of  Jurors. 
The  challenge  was  rested  on  two  counts:  (1) 
That  upon  the  day  before  the  trial  tbe 
prosecutor  of  the  pleas,  in  explaining  Qie 
case  to  the  court  upon  an  application  by  the 
defendant  to  postpone  the  trial,  Indulged  in 
remarks  before  tbe  general  panel  which 
were  prejudicial  to  the  defendant;  and  (2) 
that  the  Jury  which  tried  the  case  was 
drawn  from  a  panel  which  had  been  selected 
and  summoned  under  a  statute  which  had 
been  repealed  prior  to  the  trlaL 

What  was  said  by  the  prosecntor  was  a 
m«e  recital  at  the  history  of  the  case  up  to 
the  date  of  his  remarks.  It  Is  not  sug- 
gested that  anything  which  he  stated  was 
untrue,  and  there  was  nothing  in  them  which 
can  be  said  to  have  unquestionably  preju- 
diced Uie  Jury  against  the  -defendant  In 
fact,  counsel  does  not  attempt  to  show  us 
Just  how  his  client  was  injuriously  affected 
by  these  remarks,  but  contents  tdmseU  with 
tbe  assertion  that  they  were  prejudlclaL  If 
it  be  assumed  that  prejudicial  statemrats 
made  the  prosecutor  of  the  pleas  in  the 
presence  of  the  genual  panel  constitutB  a 
ground  for  chall^ige  to  the  array,  the  trial 
court  was  Justified  in  overruling  it 

[2]  to  the  contention  that  the  Jury 
was  drawn  under  a  nonexlstlng  statute:  If 
it  be  conceded  that  the  t^lleuge  was  prop- 
erly submitted,  under  the  rule  laid  down  In 
State  V.  Barker,  68  N.  J.  Law,  19,  52  Atl. 
284,  it  Is  without  merit  Tbe  repealing  act 
(P.  L.  1918  [Sp.  Ses&]  p.  803)  was  approved 
May  27,  JS13,  and  was  known  as  the  "Field- 
er Act"  Although  it  became  a  vital  stetute 
upon  its  approval.  It  did  not  become  opera- 
tive until  the  next  raisuing  term.  The  gen- 
eral panel  of  Jurors  bad  been  drawn  on 
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May  19th,  under  the  then  existing  statate, 
and  that  panel  was  legally  constituted  to 
try  the  cases  for  the  then  pending  t^m. 

[3]  It  Is  further  contended  on  behalf  of 
the  plalntUT  In  error  that  the  Judge  errone- 
ously permitted  the  prosecuting  witness  to 
testify  that  on  her  return  home  she  told 
the  whole  story  of  what  had  happened  to  her 
mother.  This  testimony  was  competent  un- 
der State  V.  Ivins,  36  N.  J.  Law,  234,  where 
it  was  held  that  the  state  may  prove  that 
the  prosecutrix  made  complaint  of  the  of- 
fense promptly  after  it  had  been  committed 
against  her,  although  it  was  not  proper  to 
permit  proof  of  what  the  particulars  of  the 
complaint  were. 

[4, 1]  The  only  other  ground  of  reversal 
which  Is  argued  by  counsel  is  directed  at  the 
instruction  of  the  court  to  the  Jury  that: 

"If  the  defendant  is  acQuitted  of  this  indict- 
ment by  your  verdict,  he  cannot  hereafter  be 
tried  in  the  county  of  Essex." 

The  assault  occurred  somewhere  near  the 
border  line  between  Union  and  Essex  coun- 
ties, the  proof  on  the  part  of  the  state  show- 
ing that  it  occurred  In  Union,  while  that 
submitted  by  the  defendant  showed  that  It 
was  committed  in  Essex,  if  committed  at  all ; 
and  the  contention  of  the  defendant  was  that, 
even  if  the  Jury  should  find  that  he  was 
guilty  of  the  assault,  they  could  not  convict 
him,  because  the  offense  was  not  within  the 
jurisdiction  of  the  criminal  courts  of  Union 
county.  The  trial  court  properly  left  It  to 
the  Jury  to  determine  whether  or  not  the 
offense  occurred  within  its  Jurisdiction. 
With  the  propriety  of  the  instruction  com- 
plained of  we  are  not  concerned,  for  the 
only  attack  made  is  based  upon  an  alleged 
unsoundness  In  law.  We  agree  with  the 
trial  Judge  as  to  the  conclusive  effect  of  the 
verdict  of  the  Jury  In  the  case,  and  that 
a  verdict  of  acquittal  by  them  would  be  a 
complete  defense  against  a  subsequent  in- 
dictment found  against  the  defendant  by  a 
grand  Jury  of  Essex  connty  for  the  same 
oCEeuse. 

The  conTlctlon  will  be  affirmed. 


LOCDBNSLAGBS  t.  HESTON  «t  al. 

(Supreme  Oonrt  of  New  Jersey.  Oct  28, 1914.) 

HuNXCiPAL  CoBPOUTXOirs  (S  48*)— Goifins- 
Btosi  GovEBNiiiNT— "All  Otheb  Omasaa" 
—Abolition. 

The  Walsh  Act  of  April  25,  1011  (P.  1.. 
1911,  p.  463),  proviclfnK  a  commission  form  of 
government  for  cities  adopting  it,  declares  (sec- 
tion 2)  that  OD  the  organization  of  commission- 
ers elected  under  such  act  the  city  council  or 
Other  governing  body  or  bodies  theretofore  gov- 
erning in  BQcIi  city  shall  be  ipso  facto  abolished, 
and  the  terms  of  all  councilmen  or  aldermen  and 
all  other  officers,  whether  elective  or  appointive, 
shall  immediately  cease  and  determine.  Meld, 
that  by  such  provision  tbe  incumbency  of  every 
office  of  a  city  adopting  the  commission  form 
of  government  was  terminated  by  the  organiza- 
tion of  the  commissioners  of  that  municipality, 
and  that  the  words  "all  other  officers"  included 


a  commissioner  of  the  tin  king  fund  of  a  dty 
adopting  the  act,  who  had  no  official  standing 
after  the  organization  of  the  elected  commis- 
sioners. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  127,  128,  130-133; 
Dec  Dig.  I  48.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  All  Other.] 

Mandamns  m  relation  <tt  William  B.  Lon- 
denslager  against  Alfred  If.  Heston  and 
others.  On  demurrer  to  Ihe  respondents' 
return  to  an  alternative  writ  Judgment 
for  reQwndentB  on  the  denrarrer. 

Argued  rebroary  tmn.  1914^  beCoxe  OUM- 
MERB,  O.  J-t  and  PARKBB  and  KA- 
LISCH,  JJ. 

■  Orey  &  Archer,  of  Camden,  for  relator. 
Theodore  W.  Schlmpf,  of  Atlantic  City,  for 
respondents. 

GUMMERE,  C.  J.  The  relator  was  ap- 
pointed commissioner  of  the  sinking  fund 
of  tbe  city  of  Atlantic  City  on  March  20, 
1912,  for  a  term  of  five  years,  pursuant  to 
the  provisions  of  the  act  of  March  14,  1879, 
entitled  "An  act  to  enable  cities  to  create 
and  maintain  a  sinking  fund  for  tbe  re- 
demption of  th^r  bonded  Indebtedness."  P. 
L.  1879,  p.  270.  By  his  appointment  he  be- 
came one  of  the  offlcert  of  that  city.  See  sec- 
tions 2  and  3  of  the  act  On  the  14th  day 
of  May,  1912,  Atlantic  City  adopted  what  is 
commonly  known  as  the  "Walsh  Act,"  s 
statute  approved  April  25,  1911,  and  provid- 
ing the  commission  form  of  government  for 
those  cities  which  should  adopt  it  P.  L. 
1911,  p.  463.  Having  adopted  the  act,  the 
voters  of  Atlantic  City  proceeded  to  the  elec- 
tion of  commissioners  as  provided  therein, 
and  the  commissioners  so  chosen  organized 
as  the  governing  body  of  that  municipality. 
The  organization  occurred  on  the  16th  day 
of  July,  1912,  and  shortly  afterwards  the 
commissioners  created  a  sinking  fund  com- 
mittee, and  appointed  the  respondents  mem- 
bers thereof,  whereupon  these  appointees 
took  possession  of  the  moneys  and  securities 
constituting  the  sHnbtng  fund  of  the  city, 
and  also  the  books  and  papers  relating 
thereto.  The  relator  now  seeks  the  aid  of 
this  court  to  compel  the  respondents  to  de- 
liver up  to  him  these  moneys,  securities, 
books,  and  papers,  claiming  that,  upon  the 
facts  above  recited — and  they  are  set  out  in 
the  alternative  writ  and  the  return  thereto — 
he  is  tbe  legal  custodian  thereof. 

Neither  the  power  of  the  commissioners  of 
Atlantic  City  to  create  a  sinking  fund  com- 
mittee, nor  tbe  right  of  the  respondents  to 
retain  the  moneys,  etc.,  of  the  sinking  fund, 
are  involved  In  the  present  proceedings,  un- 
less the  right  of  the  relator  to  hold  hia 
office  of  commissioner  of  the  sinking  fund 
continued  up  to  the  time  when  he  sued  ont 
the  alternative  writ ;  for,  conceding  that  the 
power  asserted  and  attempted  to  be  Bxet- 
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■clsed  by  tb&  city  conmilasloBen  was  not 
conferred  uiwn  them  by  tbe  Leglslatare, 
and  tbat  the  respondents  are  not  entitled  to 
retain  possession  of  the  assets  and  papers 
of  the  tinklng  fond,  this  court  cannot  order 
the  trainfer  of  those  assets  and  papers 
trtm  the  possessiim  of  partira  who  hold  them 
irtthont  1^1  rtiebtr  to  the  poaseasion  of  an- 
other who  is  equally  without  rig^t  to  their 
custody.  The  first  question,  therefore,'which 
the  case  presents  for  decision  (and  the  only 
(me,  in  view  of  the  conclusion  we  readi  as 
to  it),  is  whether  or  not  Mr.  Loudenslager's 
incombency  of  the  oSice  ct  commlsslcnKr  of 
the  sinking  fund  of  Atlantic  City  liad  been 
terminated  prior  to  the  time  of  his  Instl- 
tation  of  tliis  proceeding. 

The  seeraid  section  of  the  Walsh  Act  pro- 
rides  that: 

"Upon  the  organizing  of  the  commiBslonen 
•  •  •  elected  under  this  act,  the  City  Coan- 
cil  or  other  governing  body  or  bodies  thereto- 
fore acting  as  governing  body  or  bodies  in  such 
and  having  any  other  functiona  shall  be 
ipso  facto  abolished,  and  the  terms  of  all'coun- 
cilmen,  or  aldermen,  and  ail  othen  officert 
whether  elective  or  appotnttM,  shall  immedi- 
ately cease  and  determine." 

By  force  of  this  statotory  provision  Che  In- 
cumbency of  every  officer  of  the  dty  of 
Atlantic  City  was  terminated  by  the  organ- 
ization of  the  board  of  commiesfoners  of 
tbat  municipality  (Istvan  v.  Naar,  84  N.  3. 
Law,  113,  85  AU.  1012);  and  Mr.  Louden- 
slager's  right  to  exercise  the  functions  of  the 
office  of  commissioner  of  the  sinking  fund,  to 
receive  its  emoluments,  and  to  have  the' 
custody  and  control  of  Its  assets  and  papers, 
was  terminated.  This  being  so,  as  we  have 
ilready  stated,  we  are  not  presently  con- 
%med  with  the  question  of  the  scope  of  the 
power  and  duty  of  the  new  governing  body 
of  the  city,  after  its  due  organization,  in 
providing  for  the  future  care  and  custody 
of  the  moneys,  assets,  books,  and  pqiera  ot 
the  sinking  fund  department 

The  respondents  are  entitled  to  judgment 
on  the  demurrer. 


LOUGHBAN  t.  HAYOB  AND  ALDEBMBN 
OF  JEBSET  CITY. 

(Supreme  CJoart  of  New  Jersey.  Nov.  S,  1914.) 

L  Cebtiokabi  (I  25*)— Gbottkdb— Aboution 

or  OmcE. 

Certiorari,  and  not  quo  warranto,  is  the 
proper  remedy  to  review  an  ordinance  which 
created  a  new  position  or  office  where  the  ob- 
ject is  to  abolisn  the  office,  and  not  to  oast  the 
iocombent  therefrom. 

[Ed.  Note.— For  otSier  cases,  see  Certiorari, 
Cent  Dig.  i  88;  Dec  Dig.  1  25.*] 

2.  Toa  (1 11*)  —  Datb  —  Exoi.uDino  FnAo- 

TIORS— RxSiaHATIOIT. 

Where  the  reeignation  of  a  city  commis- 
sioner  was  to  take  effect  May  4th,  it  became  ef- 
fective at  midnight  on  May  8d,  since  the  law 
takes  no  account  of  the  fractions  of  a  day. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  g  53 ;  Dec.  Dig.  S  ll.*3 


8.  MtriTiciPAii  OoBPOBATions  (I  147*)— Cm- 
cBsa— Db  Faozo  ComciBsionKa— Goxab  or 
Bight. 

Where  a  city  commissioner  acted  as  each 
on  the  day  on  which  bis  resignation  became 
effective,  his  acts  were  not  those  of  a  de  facto  offi- 
cer, since  he  was  acting  under  no  color  of  right 
to  the  office. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporadons,  Cent.  Dig.  S|  324,  325 ;  Dec.  Dig. 
S  147.*] 

Certiorari  by  William  S.  Ijoughran  against 
the  Mayor  and  Aldermen  of  Jersey  City  to 
review  the  passage  of  an  ordinance  by  the 
board  of  commiBsioners  of  Jersey  City.  Or* 
dJnance  set  aside. 

Argued  June  term,  1914,  before  SWAXZE, 
PABKEB,  and  EALISCU,  JJ. 

Gteorge  Lb  Bacord,  of  Jersey  City,  for  prose- 
cutor. John  MUton,  of  Jersey  City,  for  de- 
fendant- 

SWAYZE,  J.  tt]  We  think  the  prosecu- 
tor*s  Interest  Is  suflScient  to  justify  his  prose- 
cuting the  writ  We  also  think  tbat  certio- 
rari Is  a  proper  remedy  to  review  resolu- 
tions which  created  the  new  positions.  Even 
If  the  positions  could  be  regarded  as  offices, 
quo  warranto  would  not  be  the  effective  rem- 
edy. It  would  only  oust  the  Incumbents. 
What  the  prosecutor  seeks  is  to  abolish  the 
office. 

[2,  3]  We  pass  to  the  merits.  Mr.  Ferris' 
resignation  was  to  take  effect  on  May  4, 1914. 
The  law  does  not  regard  fractions  of  a  day, 
and  the  resignation  was  as  effective  at  the 
stroke  of  midnight  on  May  3d  as  at  any  hour. 
To  hold  tbat  he  continued  In  office  after  the 
beginning  of  the  day  of  May  4th  would  be 
equivalent  to  holding  tbat  he  continued  dur- 
ing the  whole  day;  If  so,  his  resignation 
would  not  take  effect  until  the  stroke  of  mid- 
night of  May  4th,  or.  In  other  words,  not 
antll  May  6th.  This  result  seems  to  be  con- 
ceded by  counsel's  argument,  likening  the 
case  to  the  payment  of  a  debt  where  the 
debtor  has  the  whole  day.  Ihe  case  to  which 
counsel  for  the  prosecutor  referred  us  is  an 
authority  in  point  State  ex  reL  Farrer  v. 
Mcintosh  (Minn.)  122  N.  W.  462.  In  fact 
counsel  for  the  defendant  In  effect  conceded 
the  weakness  of  the  claim  and  rested  in  the 
main  on  the  claim  that  Mr.  Ferris  was  a  de 
facto  officer.  He  acted  as  a  commissioner  on 
May  4th,  was  recognized  by  his  colleagues, 
and  took  part  in  other  proceedings  besides 
the  vote  on  the  ordinance  now  in  question. 
Perhaps  If  In  the  other  cases,  as  in  this,  hitt 
vote  had  been  essential  to  make  a  majority, 
the  question  might  have  been  raised  sooner. 
One  of  the  Important  points  of  difference  be- 
tween a  de  facto  officer  and  a  mere  intruder 
is  tbat  the  former  acts  under  color  of  right 
Dugan  V.  Fnrrler,  47  N.  J.  Law,  383,  1  AU. 
751,  affirmed  on  opinion  48  N.  J.  Law,  613,  7 
Atl.  881;  Erwln  v.  Jersey  C!lty,  60  N.  J.  Law, 
141,  37  AU.  732.  64  Am.  St  Bep.  684;  Oliver 
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y.  Jersey  Olty,  63  N.  J.  Law,  684, 44  AtL  709, 
48  L.  B.  A.  412,  76  Am.  St  Bep.  228.  The  Er- 
•win  Case  la  especially  Instructive,  since  It 
vas  ttiere  ciaimea  Oiat  Mr.  Erwln'a  predeces- 
sor was  also  a  de  facto  officer.  Wbat  deter- 
mined the  court  against  Mr.  Weart  was  the 
fact  that  he  had  laid  down  the  work  and 
himself  described  hia  action  as  taMng  it  np. 
60  N.  J.  Law.  148,  37  Atl.  732.  64  Am.  St 
Rep.  684.  So  in  this  case  Mr.  Ferris  bad 
laid  down  his  work  at  the  stroke  of  midnight 
of  May  3d.  He  took  it  np  again  without 
anything  Interrening  to  give  him  color  of 
right,  except  merely  acting  as  any  lobrader 
might  do.  In  Oliver  t.  Jersey  Glty,  the  Court 
of  Errors  reiterated  and  dwelt  upon  the  fact 
that  Colonel  Smith  liad  never  resigned  (03  N. 
J.  Law,  638,  44  AtL  709.  48  L.  R.  A.  412,  76 
Am.  St.  Rep.  228),  and  that  ever^dy  knew 
he  had  not  resigned  (63  N.  J.  Law,  641,  44 
Ati.  712,  48  L.  B.  A.  412,  76  Am.  St  Rep.  22®, 
and  the  opinion  is  at  pains  to  say: 

"^The  expiration  of  the  term  of  an  oCBcer  and 
the  appttotmeot  or  election  and  gualiScation  of 
hia  successor,  the  reaignation  of  a  public  offi- 
cer, the  abolition  of  the  office  itself  by  an  act 
of  the  Legislature,  the  refusal  of  the  board  or 
l^Blative  body  of  which  the  officer  is  a  member 
to  recognize  him,  or  the  judgment  of  a  court 
against  the  title  of  the  officer,  are  such  facts  as 
third  persons  and  the  public  are,  as  a  general 
rule,  required  to  take  notice  of." 

It  l8  impossible  to  go  further  than  to  put 
resignation  In  the  same  category  with  aboli- 
tion of  the  office  by  the  Legislature,  and  the 
adverse  Judgment  of  a  court.  Under  this 
rule,  Mr.  Ferris  was  not  a  de  facto  officer. 
Without  his  vote  the  commissioners  were 
equally  divided,  and  the  ordinance  did  not 
become  effective.  It  must  be  set  aside. 


In  r«  QtTIMBT>S  ESTATE.  (JXo.  88/864.) 

(Conrt  of  Chancery  of  New  Jersey.    Oct  28, 
1914.) 

(Byltahua  Iv  the  Court.) 

1.  PbINCIP.KL  and  SUBETT  (I  59*)— CONTBAOT 

OF  Suretyship— CoNSTBCCTioN. 

The  contract  of  suretyship  is  oonstrued 
strictly  and  the  liabilities  flowing  from  it  can- 
not be  extended  beyond  its  precise  terms  and 

scope. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  Sfi  103,  103i^ ;  Dec.  Dig. 
i  59.*] 

2.  TnUSTS  (S  166*)— EXBCUTOBB  AS  TBOSTEEfl— 
SUBSTITUTBD  ADUniErTRATOB— PoWEBS. 

The  duties  of  an  executor  and  of  a  trustee 
under  a  will  are  separate  and  apart,  and  a  sub- 
stituted administrator  c.  t.-a.  does  not  succeed 
to  the  powers  of  a  testamentary  trustee. 

[Ed.  N'ote/-For  other  cases,  see  Trusts,  Cent 
Dig.  §S  201,  202;  Dec  Dig.  f  156.*] 

8.  EXKCtJTOBB  AND  AOHIHiaTKATOBa  ({  029*) 

— Adhinistbatob's  Bond  —  Liabiutt  of 

Surety— Trust  Fuhd. 

If  an  administrator  c.  t  a.  became  pos- 
sessed of  a  fund  upon  the  theory  that  in  virtue 
of  his  office  of  f^ministrator  be  was  also  trustee 
under  the  will  of  his  decedeut,  and  afterwards 
defaulted  with  reference  to  that  fund  in  his  as- 


sumed capacity  of  trustee,  a  suit  could  not  be  ' 
maintained '  against  the  surety  on  his  bond  as 
administrator  eta.,  because  the  surety's  obli- 
gation is  not  to  answer  for  a  trustee,  but  only 
for  an  administrator,  whose  duties  do  not  com- 
prehend the  execution  of  a  trust  as  such. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |f  2395-2403; 
Dec  Dig.  8  529.*] 

4.  Trusts  (§  156*)- Ezectttobs  as  Tbustees^ 
BuBsnruTBD  Administbatob. 

A  snbstituted  administrator  eta.  can  only 
act  as  trustee  under  the  will  of  his  decedent  by 
appointment  by  a  court  of  competent  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8§  201,  202 ;  Dec.  Dig.  8  156.*] 

In  the  matter  of  the  estate  of  William  T. 
Qulmby,  deceased.  On  ai>pllcatlon  for  fund» 
In  conrt  Order  appointing  testamentary 
trustee. 

lamliert  ft  Stewart  of  Newark,  for  w>ll- 
cant 

.WALE^ER,  a  The  late  William  T.  Qulm- 
by, of  MorrU  county,  in  his  last  will  and  tes- 
tament provided,  concerning  ttie  balance  of 
his  estate,  as  follows: 

"I  give  to  my  wife  Mary  B.  the  use  of  one- 
third  so  long  as  she  remains  my  widow.  I 
give  the  use  of  the  remaining  two-thirds  to  my 
daughter  Anna  F.  Benbrook;  at  her  decease, 
the  same  is  to  go  to  her  children,  share  and 
share  alilie. 

"I  appoint  W.  Fred  Quimby,  of  Newark,  Es- 
sex Co.,  N.  J.,  executor  of  this  my  will.  I  also 
ask  him  to  act  as  trustee  of  this  my  estate." 

After  the  probate  of  the  will,  W.  Frederick 
Quimby,  the  executor  and  trustee,  and  Anna 
F.  Benbrook,  a  daughter  of  the  deceased,  hav- 
ing, under  the  devise  above  set  out,  a  vested 
Interest  In  the  real  estate  of  which  her  father 
died  seised,  filed  a  petition  for  the  sale  of  the 
lands  of  the  estate  which  were  thus  limited 
over  to  Mrs.  Benbrook's  children ;  and  such 
proceedings  were  thereupon  had  that  an  or- 
der was  made  for  the  sale  of  the  lands,  which 
sale  was  afterwards  confirmed,  and  the  pro- 
ceeds, after  payment  of  costs  and  expenses, 
were  paid  into  this  conrt  and  deposited  with 
the  clerk.  Afterwards  W.  Frederick  Quim- 
by, executor  and  trustee  under  the  will,  and 
who  qualified  as  such  execntor,  departed  this 
life,  and  thereupon  Benjamin  Y.  D.  Benbrook 
was,  by  the  surrogate  of  Morris  county,  ap- 
pointed substituted  administrator  with  the 
will  annexed.  He  qualified  as  such,  and  en- 
tered into  a  bond  to  the  ordinary  In  the  penal 
sum  of  $7,000,  with  the  American  Surety 
Company  as  surety  (whl<^  bond  is  filed  in  the 
ofilce  of  the  surrogate),  conditioned  to  admin- 
ister the  decedent's  estate  according  to  law 
and  the  provisions  of  his  will.  An  inventory 
filed  by  the  substituted  administrator  a  t  a. 
shows  that  goods  and  chattels  amounting  to 
the  sum  of  $395.57  came  to  his  hands  as  the 
entire  personal  estate  of  the  testator.  The 
proceeds  of  the  sale  of  the  real  estate  above 
mentioned,  which  were  paid  into  court 
amounted  to  the  sum  of  $2,800.    It  is  quite 
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apparent  that  BIr.  Benbrook,  the  substituted 
administrator,  deems  himself  also  to  be  the 
trustee  under  decedent's  wUI,  as  he  has  given 
bond  for  more  than  double  the  amount  of  the 
proceeds  of  the  real  estate  and  the  value  of 
the  persona]  property,  and  now  applies  for  an 
order  that  the  clerk  be  dlreqted  to  pay  the 
fund  to  blm,  upon  the  theory  that  he  Is  trus- 
tee, as  well  as  substituted  administrator  c.  t. 
a.,  of  the  decedent,  and  that  without  the  giv- 
ing of  any  bond  as  trustee  to  the  chancellor 
Id  this  cause. 

I  am  satisfied  that  the  condition  of  this 
bond— that  the  administrator  shall  "well  and 
truly  administer  according  to  lew,  and  the 
provisions  of  said  will" — will  not  operate  to 
secure  the  estate  In  the  hands  of  a  trustee  of 
the  fund.  In  Re  Hlbbler's  Estate,  78  N.  J. 
Eq.  217,  78  Atl.  188,  I  pointed  out  that  the 
duties  of  an  executor  and  those  of  a  trustee 
are  well  recognized  In  law  as  being  distinct ; 
that  the  general  duties  of  an  executor  are  to 
collect  the  effects  of  the  deceased,  pay  the 
daims  against  his  estate,  and  distribute  the 
residue  to  those  entitled ;  and,  although  an 
executor  is  a  trustee  in  the  broadest  sense,  he 
Is  not  such  in  the  general  acceptation  of  the 
term.  This  case  was  afBrmed  by  the  Court 
of  Errors  and  Appeals  for  the  reasons  given 
by  me  in  the  PreFOgatlTe  Court  79  N.  3.  Eq. 
230,  81  AtL  1133. 

II]  The  contract  of  suretyship  la  construed 
strictly,  and  the  liabilities  flowing  from  It 
cannot  be  extended  by  Implication  beyond 
its  precise  terms  and  acope.  SB  Cyc.  648.  A 
surety's  liability  is  atrlctlssiml  Juris.  Unit- 
ed States  v.' Cheeseman,  3  Sawy.  424,  429, 
Fed.  Cas.  No.  14,790.  In  Stoutenburgh  v. 
Uoore.  37  N.  J.  Eq.  63,  Chancellor  Runyou 
held  that  a  tmst,  created  by  a  will,  to  invest 
the  residue,  pay  over  the  Interest,  sell  or 
convey  real  estate  at  discretion,  and  to  keep 
It  in  repair,  was  an  active  one,  and  did  not 
devolve  upon  an  administrator  with  the  will 
annexed.  This  case  was  affirmed  by  the 
Conrt  of  Errors  and  Appeals  for  the  reason 
given  by  the  chancellor.  88  N.  J.  Eg.  281. 

[2]  The  cases  concerning  the  statutory 
power  of  an  administrator  with  the  will  an- 
nexed to  sell  lands  are  illustrative  of  the 
doctrine  that  the  duties  of  an  executor  and 
(ft  a  trustee  under  a  will  are  separate  and 
apart,  and  that  a  substituted  administrator 
eta.  does  not  succeed  to  the  powers  of 
a  testamentary  trustee.  See  Tarick  v.  Smith, 
67  N*.  J.  Eq.  1,  S8  Atl.  168;  s.  a  69  N.  J.  Eg. 
S06,  007,  61  Atl.  151;  Hegeman's  Ex'rs  v. 
Boome,  70  N.  J.  Eq.  662,  62  AtL  392 ;  Ker 
V.  Banta,  71  N.  J.  Eq.  49,  63  AtL  950;  Cassel- 
man  r.  UcGooI^,  78  N.  J.  Eg.  253,  254,  67 
AtL  436.  In  the  last  case  Vice  Chancellor 
Learning  said: 

"The  trust  dnties  imposed  are  essentially 
those  of  a  trustee,  and  should  be  administered  as 
ni«h,  and  it  Is  wholly  immaterial  that  the  dev- 
isee in  trust  is  defined  In  the  will  as  an  execu- 
tor. Complainant,  as  substituted  executor,  suc- 
eeeds  to  tbe  powers  conferred  upon  the  executor 
ai  such,  but  not  to  the  powers  devolved  on  the 


executor  as  tmstee  with  trust  duties  to  per* 

form." 

[3, 4]  If  Mr.  Benbrook  became  p(W8es8ed  of 
the  fund  in  court  upon  any  theory  that  he 
was  in  virtue  of  his  office  of  administrator  c. 
t  a.,  also  tmstee  under  the  will  of  William 
T.  Qulmby,  deceased,  and  he  afterwards  de- 
faulted with  reference  to  that  fund  in  his 
assumed  capacity  of  trustee,  I  am  of  opinion 
that  a  suit  could  not  be  maintained  against 
the  surety  on  his  bond  as  substituted  admin- 
istrator with  the  will  annexed,  because  the 
surety's  obligation  is  not  to  answer  for  a 
trustee,  but  only  for  an  administrator,  whose 
duties  do  not  comprehend  the  execution  of  a 
trust,  as  such. 

The  case  of  Williamson  v.  Ilppincott;  10  N. 
J.  Law,  35,  applies  on  principle.  There,  upon 
tbe  death  of  a  testamentary  guardian,  his  ad- 
ministrator assumed  to  act  as  guardian  also, 
and,  upon  failure  to  acconnt  as  guardian,  be 
was  sued  on  his  administrator's  bond,  but 
judgment  passed  for  tbe  sureties  upon  the 
ground  that  tbe  administrator  bad  no  an- 
thori^  to  act  as  gaardlan,  nor  could  his 
mistake  in  t2iu8  acting  in  the  slightest  degree 
enlace  the  extent  ct  his  bond  or  increase 
the  responsibility  of  his  sureties. 

A  ouw  quite  on  all  fours  v^tb  tbe  one  at 
bar  is  that  of  Barker  v.  Stanford,  58  CaL  451, 
wherein  Bhodes,  J.,  observed  at  page  455: 

"The  orAvt  made  by  the  probate  court,  on  the 
lltb  day  of  July,  1850,  is  an  order  of  final  dis- 
tribution. The  funds  in  the  bands  of  the  admin- 
istratrix were  ordered  'to  be  held  and  managed 
by  btx  In  trust,  in  parsuance  of  the  will  of  the 
deceased,  for  the  cbildreo  of  the  deceased,'  and 
she  thereupon  took  tbe  funds  and  thereafter  held 
them  in  her  capacity  as  trustee.  Having  taken 
tbe  funds  in  that  capacity,  she  was  no  longer 
subject,  in  respect  to  those  funds,  to  the  orders 
of  tbe  probate  court,  as  the  administratrix  of 
the  estate  of  the  deceased.  The  sureties  upon 
her  bond  as  administratrix  did  not  become  liable 
for  her  acts  or  default  as  such  trustee  in  the  ap- 
plication of  the  funds." 

It  is  dear  that  Mr.  Benbrook  does  not.  In 
virtue  of  his  appointment  as  substituted  ad- 
ministrator c.  t  a.  of  the  will  of  William  T. 
Quimby,  deceased,  succeed  to  the  office  of 
trustee  created  by  that  will,  and  that  the 
surety  on  his  t>ond  as  such  administrator 
would  not  be  liable  for  any  defalcation  by 
him  as  trustee,  if  he  assumed  and  undertook 
to  act  in  that  capacity.  Indeed,  he  could  not 
so  act  without  being  appointed  trustee.  Yar- 
Ick  V.  Smith,  supra,  67  N.  J.  Eg.  1,  7,  58  Atl. 
168;  Casselman  v.  McCoolcy,  supra,  73  N.  J. 
Eq.  253,  255,  67  Atl.  436.  Therefore  an  ap- 
pointment by  this  court  of  a  trustee  under 
tbe  will  of  tbe  decedent  for  .the  fund  In  gues- 
tion  will  have  to  be  made,  and  that  trustee 
will  be  obliged  to  give  a  bond  to  the  chancel- 
lor for  the  faithful  performance  of  his  duties. 

An  order  may  be  entered  appointing  Mr. 
Benbrook  trustee  under  the  will  of  William 
T.  Quimby,  deceased,  in  the  place  and  stead 
of  W.  Frederick  Quimby,  the  deceased  trus- 
tee, and,  upon  his  entering  into  bond  to  the 
chancellor,  condltl«ied  for  the  faithful  per^ 
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formance  of  Mb  duties  as  trnstee  under  the 
terms  of  the  will  and  the  order,  the  clerk 
wlU  be  directed  to  tarn  the  fundi  In  court 
over  to  him. 


HUTBTT  T.  PENNSYLVANIA  B,  CO. 
(Court  of  Errors  and  Appeals  of  Ner  Jersey. 
Oct  16.  1914.) 

1.  Statutes  (|  107*}— Titlbs  and  Subjects 
OF  Acts— "iNJUBiBa  ^obitsd  bt  an  Eu- 

pLorfi"— Fatal  Injubibs. 

The  Worbmeii's  CompensatioD  Act  of  1911 
(P.  U  p.  134),  the  title  of  which  recitea  that 
it  is  an  act  prescribins  the  liability  ef  an  em- 
ployer to  malie  compensation  for  Injuries  re- 
ceived by  an  employ^  in  the  course  of  employ- 
ment, etc.,  is  not  unconstitutional  as  embracing 
two  objects,  only  one  of  which  is  expressed  In 
the  title,  though  it  regulates  the  employer's  lia- 
bility to  make  compensation  to  the  next  of  kin 
of  employes  killed  in  the  course  of  employment, 
as  well  as  compensation  to  employes  sustaining 
injuries  not  resulting  in  death,  as,  whether  the 
compensation  is  to  be  made  to  the  employ^  or  to 
bis  next  of  kin,  it  la  equally  a  liability  of  the 
■  employer,  while  injuries,  whetiier  resulting  in 
death  or  not,  are  properly  spoken  of  as  "in- 
juries received  by  an  employ^" ;  the  expres- 
sion "fatal  iojaries"  being  neither  uncommon 
nor  improper. 

[Ed..  Note.— Por  other  cases,  see  Statutes, 
Cent.  Dig.  H  121-134;  Dec  Dig.  i  107.*] 

2.  Hastes  and  Sebtant  (|  250%,  New,  vol. 
16  Key-No.  Series) — Wobkubn's  Compensa- 
tion roB  Injubies— Basis  of  Compenba- 
tion. 

Under  Workmen's  Compensation  Act  1911 
(P.  U  p.  137)  J  2,  par.  11,  subda.  **a"  and  "b," 
which  base  the  compensation  for  temporary  dis- 
ability and  for  disability'  total  in  character  and 
permanent  In  quality  on  the  "wages  received  at 
the  time  of  injury,"  subdivision  '\"  basing  the 
compensation  for  disability  partial  in  character 
but  permanent  in  quality  on  the  "daily  wages," 
and  paragraph  12,  basing  the  compensation  m 
case  of  death  on  "wages,"  the  compensation  for 
death  is  to  l>e  based  on  the  wages  which  the  de- 
cedent was  receiving  at  the  time  of  the  accident, 
though  this  may  result  in  injustice  to  the  em- 
ployer, when  the  earnings  of  an  employ^  paid  by 
the  piece  are  unusually  high  at  the  time  of  the 
injury,  and  in  injustice  to  the  employ^  when 
the  earnings  are  uousually  low;  this  being  a 
matter  for  the  Leglslatute. 

Appeal  from  Supreme  Court 

Action  by  Mary  Huyett,  administratrix, 
against  the  Pennsylvania  Bailroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

In  the  Supreme  Owrt  the  foUoving  per 
curiam  opinion  was  filed: 
[I]  The  defendant  argues  that  the  Workmen's 

Compensation  Act  of  1911  is  unconstitutional, 
because  it  embraces  two  objects  and  one  only  is 
expressed  in  the  title.  The  point  is  thus  stated 
in  his  brief;  "The  act  in  its  title  prescribes 
only  the  liability  of  on  employer  to  make  com- 
pensation for  injuries  received  by  an  employe, 
etc.,  and  does  not  provide  for  compensatioo 
by  an  employer  to  the  next  of  kin  of  an  em- 
ploy€  who  is  killed  in  the  course  of  his  employ- 
ment." We  are  unable  to  adopt  defendant's 
view.  It  seems  to  us  that  the  object  of  the  act 
18  aiogle — to  provide  for  the  liability  of  an  em- 
ployer to  make  compensation  for  injuries  re- 
ceived by  an  employe.  Whether  the  compensa- 
tion is  to  be  made  to  the  employe  himself  or  to 
those  who  suffer  pecuniary  loss  by  reason  of 


his  injuries,  it  is  equally  a  liability  of  the 
employer.  Whether  the  injuries  result  In  deatii 
or  not,  they  are  naturally  and  properly  spoken 
of  as  injnnes  received  by  an  employe.  The  ex- 
pression "fatal  injuries"  is  not  uncommon  or  im- 
proper. That  this  single  object  of  providing 
for  the  tiabiiity  of  the  employer  is  expressed 
in  the  title  sufficiently  appears  from  a  mep' 
reading  of  that  portion  of  ue  title  we  have  a^ 
ready  qooted. 

[2]  The  only  other  point  sunested  la  that  the 
trial  judge  allowed  corflpensation  based  on  the 
wages  which  the  decedent  was  receiving  at  the 
time  of  the  accident.  These  wages  were  some- 
what greater  than  he  had  previously  been  re- 
ceiving. Section  2,  par.  11,  subds.  "a"  and  "b," 
expressly  provides  that  the  compensation  for 
temporary  disability  and  for  disability  total  in 
character  and  permanent  in  quality  shall  be 
50  per  centum  of  the  wages  received  at  fbf 
time  of  injury.  Subdivision  "c"  bases  the  com- 
pensation on  daily  wages,  while  paragraph  12 
speaks  only  of  wages  of  deceased.  But  we  think 
this  must  mean  wages  at  the  time  of  injory. 
This  may,  indeed,  result  in  injustice  to  the  em- 
ployer when  the  employe  is  paid  by  the  piece  and 
his  earnings  are  unusually  bigh  at  the  time  of 
injury,  and  In  injustice  to  the  employe  when  his 
earnings  are  unusually  low.  That,  however,  la 
a  defect  that  tlie  I^HsIatuie  may  correct 

The  judgment  is  affirmed,  with  costs. 

Gaskill  &  Gaskill,  of  Camden,  for  appel- 
lant James  Bussell  Carrow,  of  Oamdoi, 
for  respondent 

PER  CURIAM.  The  Judgment  under  re- 
view will  be  affirmed,  for  the  reasons  set 
forth  In  the  opinion  of  the  Suprehie  Gonrt 


BIDLBrS-THE  OLD  CHAMBBBS  STBBBT 
CANDY  MANUFACTORY  v.  BROCK- 
HURST.   (No.  73.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  16,  1914.) 

DKFOsrrs  IN  (Todbt  11*)- Effects-Statute. 

Under  P.  L.  1904,  p.  241,  providing  that  a 
defendant,  by  depositing  the  amount  he  admits 
to  be  due  with  the  clerk,  shall  not  be  liable 
for  further  costs  in  case  plaintiff  does  not  re- 
cover a  greater  amount,  the  court  In  rendering 
judgment  where  a  deposit  has  been  made  wiu 
the  clerk,  should  render  judgment  for  the  fidl 
amount  of  the  recovery,  and  not  merely  the  ex- 
cess. 

[Ed.  Note.— For  other  cases,  see  Deposits  In 
Court  Cent  Dig.  $  12;  Dec.  Dig.  |  11.*] 

Appeal  from  Supreme  Court. 

Action  by  Rldley'a-The  Old  Chambers  Street 
Candy  Manufactory  against  James  B.  Brock- 
hurst  From  a  Judgment  of  the  Supreme 
Court,  affirming  a  judgment  for  plalnllfl,  de- 
fendant appeals.  Affirmed. 

The  following  per  curiam  opinion  was  filed 
In  the  Supreme  Court: 

We  think  the  court  pro^rly  declined  to  non- 
suit the  plaintiff.  The  plaintiff  submitted  proof, 
without  objection,  that  it  was  a  corporation. 

There  was  no  finding  of  fact  as  to  where  the 
contract  in  suit  was  made.  The  presumption 
in  such  case  is  that  the  necessary  fact  was 
found;  i.  e.,  that  it  was  not  a  New  Jeraey 
Contract 

There  is  no  merit  in  the  objection  that' the 
judgment  should  have  been  only  for  the  excess 
of  the  payment  iuto  court   The  statute  relied 
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npoD  <P,  L.  1004,  p.  241)  contemplatM  a  jndg- 
nent  for  th«  amount  found  due. 
The  judgment  will  be  affirmed,  with  coati. 

Adolf  L.  Engelke,  of  Jersey  City,  for  ap- 
pellant Uartshorae,  laeley  &  Leake,  of  Jer- 
sey City,  for  respondent 

FEB  CURIAM.  The  Judgment  under  re- 
view will  be  at&ruMd,  for  the  reasons  set 
fortti  in  the  opinlMi  <^  the  Supreme  Gonrt 


GONNOBS  T.  HILLUAN. 
(Supreme  Court  of  New  Jersey.  Not.  ff,  1814.) 

{B^Uabu*  Iv  the  Court.) 

1.  Municipal  CosPOBAnoNs  (i  208*>— ap- 

FOIHTHXMT  OP  STBEEI  COHMISSIOSKB— OBDI- 
NAHCB. 

Id  dtles  governed  by  the  charter  act  (F. 
L.  1897,  p.  46),  the  appointment  of  subordinate 
officers,  such  as  street  commissioner,  must  be 
by  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C^t  Dig.   §|  548-SS6;  l>ec. 

2.  MUNICIPAL   C^BPOSATIONB    (|  206*)— AP- 

poiimourr  of  Stbbbt  OoiaiiBBioifKB— Obdi- 

HAKCE. 

Eckerson  t.  Eariewood,  82  N.  J.  Law,  288, 
81  AtL  1070,  and  Manahan  t.  Watts,  64  N. 
J.  Law,  466,  45  Atl.  813,  followed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporatioos.  Cent  Dig.  H  S4&-550;  Dec. 
Dig.  i  203.*] 

Qqo  warranto  by  the  Stat^  on  the  rela- 
tion of  John  Connors,  against  Robert  B. 
milman.  Judgment  fOr  respond^t  on  de- 
murrer. 

Ar^ed  February  term,  1814,  before  GUM- 
MERE.  G.  J.,  and  PARKER  and  KA- 
LI SCH,  JJ. 

Frederic  M.  P.  Pearse,  of  South  Amboy,  for 
relator.  Francis  P.  Coan,  of  Perth  Ambc^, 
for  respondent 

PARKER,  J.  Tbe  oontrorersy  is  over  the 
street  comoiissionershlp  In  the  city  of  South 
Amboy.  That  dty  has  less  than  12,000 
Inhabitants,  and  Is  governed  by  the  charter 
act  for  dUes  of  Its  class.   P.  L.  1897,  p.  46. 

The  facts  as  deveioped  by  the  pleadings 
are  that  relator  on  January  1,  1909.  was  ap- 
pointed by  the  common  council  as  street  com- 
mlsEdoner  "by  motion,"  and  by  similar  "mo- 
tion" his  term  of  office  was  fixed  at  two 
years;  that  he  was  reappointed  for  succes- 
sfve  terms  on  January  1  of  1911  and  1913, 
but  that  on  January  1,  1914,  a  new  council 
by  resolution  declared  his  office  vacant  and 
appointed  tbe  respondent  to  All  It 

[1,  2]  The  Issue  raised  by  the  plea  and  de- 
murrer Is  that  relator  was  never  legally  ap- 
pointed to  office,  for  the  reason  that  by  the 
charter  act  his  appointment  was  required 
to  be  made  by  ordinance,  and  that  no  such 
ordinance  was  ever  enacted.  This  point  ap- 
pears to  be  well  taken.  Hie  authority  for 
the  appointment  of  relator  must  be  found  In 


section  18,  subsection  34  of  the  act  dted,  and 
on  this  the  case  of  Bclcerson  r.  Etaglewood, 
82  N.  J.  Law,  298,  81  Atl.  1070,  is  direcUy 
In  point  and  controlling.  That  respondent 
was  similarly  appointed  does  not  help  mat- 
ters, for  in  this  contest  between  two  rival 
claimants,  unless  the  relator  Bhowa  title, 
he  cannot  prevail.  Manahan  t.  Watts,  64 
N.  J.  law,  465,  45  Atl.  813. 

The  respondent  1b  entitled  to  Judgment  on 
the  demurrer. 

GILSON  T.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  New  Jersey.  Oct  28, 1814.) 

(BjfUahut  hv  th€  Court.)  . 

L  Baiuibnt  (S  1*)— JterxNinON  and  KinoB. 

A  "bailment**  consists  In  tbe  holding  of  a 
chattel  by  one  person  under  an  obli^tlon  to 
return  or  deliver  it  to  another  after  some  spe- 
cial purpose  is  aocompllihed.  It  may  be  actual 
or  constructive. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  SS  1-12 ;  Dec.  Dig.  §  l.« 

For  other  deHnitions,  see  Words  and  niraaes. 
First  and  Second  Series,  Bailment] 

2.  BAijjfznT  (S  6*)— "AcTDAL  Baiuibnt"— 
"ACTTIAL  Deuvbbt"— "ConeXBITOTIVB  D«- 
UVEBT." 

An  "actual  bailment"  exists  where  there  Is 

either  (a)  an  "actual  delivery,"  conristing  in 
giving  to  the  bailee  or  his  agent  the  real  posses- 
sion of  the  chattel,  or  (b)  a  "constructive  deliv- 
ery," consisting  o£  any  of  those  acts  which,  al- 
though not  truly  comprising  real  possession  of 
the  goods  transierred,  have  been  held  by  legal 
construction  equivalent  to  acts  of  real  delivery. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  SS  23,  24 ;  Dec  Dig.  |  5.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actual  Delivery,  Con- 
structive Delivery.] 

8.  BaIUDENT  ({  1*)— '*C0M8TBU0TIVB  BAIL- 
MENT." 

A  "constructive  bailment"  arises  where  the 
person  having  possession  of  a  chattel  holds  it 
under  such  circumstances  that  the  law  imposes 
upon  him  the  obligation  to  deliver  it  to  anothw. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  SS  1-12 ;  Dec.  Dig.  S  I.*] 
4.  Bailment  (S  6*)— Rbquibiies— Cokbtbuo- 

TIVE  DBLIVEBT. 

Where  delivery  can  be  constructive  only, 
there  must  be  an  intention  to  transfer  such  a 
possession  of  the  property  as  would  exclude,  for 
the  time  of  the  bailment,  tiie  possession  of  the 

owner. 

[Ed.  Note.— For  other  cases,  see  Bailment 
Cent  Dig.  SS  23,  24;  Dec.  Dig.  S  5.*] 

6.  Innebepebs  (S  11*)— Restaubant  Keepeb 
—Loss  OF  Overcoat  of  Gdest. 

The  defendant  operated  a  "quick  lunch" 
restaurant,  having  upon  the  walls  notices,  "Not 
responsible  for  loss  of  coats,  hats,  umbrellas, 
etc.,"  and  in  which  the  cashier  would,  if  re- 
quested, and  sometimes  did,  talie  charge  of  over- 
coats (or  the  patrons.  The  plaintirE  testified 
that  he  had  never  seen  tbe  notices  on  tbe  wall, 
and.  did  not  know  that  tbe  cashier  would  care 
for  coats,  although  he  had  patronized  the  res- 
taurant for  20  years  almost  daily.  Plaintiff 
entered  the  restaurant  and  hung  his  overcoat  on 
a  clothes  tree  back  of  the  stool  on  which  he 
seated  himself  to  eat  his  lunch,  and  while  he 
was  eating,  his  coat  disappeared.  He  did  -not 
in  any  way  bring  his  coat  to  the  attention  of 
any  of  the'defendanC's  employte  nor  ask  any  of 
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them  to  take  charge  of  It  Beld,  that  there  was 
DO  bailment,  and  the  defendant  was  not  liable 
for  the  loss  of  the  coat. 

[liM.  Note.~For  other  casra,  see  Innkeepers, 
Gent  Dis.  §S  8,  17-10 ;  Dec.  Dig.  {  11.*] 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Herbert  Clark  Gllson  against  the 
Pennsylvania  Railroad  Company.  From 
Judgment  for  plaintUT,  defendant  appeals. 
Reversed,  and  new  trial  awarded. 

Argued  June  term,  1914,  before  TBENCH- 
ABD  and  BERGEN.  JJ. 

Yredenbnrgh,  Wall  &  Carey,  of  Jera^ 
City,  for  appellant.  Herbert  Clark  Gllson, 
of  Jersey  CLty,  in  pra  per. 

TRBNGHARD,  J.  This  was  an  actl<ui 
brought  to  recover  the  value  of  an  oTercrat 
\rtilch  disappeared  after  plaintiff  had  hong 
it  upon  a  hook  a  f6w  feet  from  where  he 
had  seated  himself  in  defendant's  restaurant. 
At  the  trial  it  appeared  that  the  defendant's 
restaurant  is  at  Its  terminal  In  Jers^  City, 
and  is  of  the  "quick  lundi"  type.  It  Is 
about  60  feet  long  by  about  40  feet  wide. 
It  consists  ot  a  counter  In  the  center  of  the 
room,  BODoewhat  In  the  shape  of  a  horseshoe, 
around  which  on  the  outside  are  provided 
statiouary  stfMis  on  which  patrons  may  alt 
while  eating  lunch.  Thene  were  no  tables 
or  chairs.  Three  or  four  "clothes  trees" 
were  provided  about  25  feet  apart  around  the 
room.  There  was  no  checkroom,  but  the 
cashier  would  If  requested,  and  sometimes 
did,  take  charge  of  overcoats  for  patron& 
In  conspicuous  places  on  the  walls  were  a 
number  of  printed  notices,  about  18  inches 
long,  about  14  Inches  wide,  containing  the 
words  "Not  responsible  for  loss  of  coats,  hats, 
umbrellas,"  eta,  the  letters  being  from  an 
Inch  and  a  quarter  to  an  Inch  and  a  half  In 
lieight.  The  signs  were  near  the  clothes 
trees,  and  were  of  sufficient  size  to  be  seen 
across  the  room.  The  plaintiff  had  patronized 
the  defendant's  restaurant  almost  dally  for 
20  years. 

On  December  2,  1013,  the  plaintiff  entered 
the  restaurant  and  hnng  his  coat  on  one  of 
the  clothes  trees  a  few  feet  back  of  the  stool 
on  which  be  seated  himself  to  eat  his 
lunch,  and  after  he  had  finished  eating,  he 
discovered  that  his  coat,  which  was  com- 
paratively new,  was  missing,  and  that  in 
its  place  was  another  coat  approximately 
the  seme  size  as  pl^ttBCs,  bat  showing  much 
evidence  of  wear.  He  then  reported  the 
loss  to  the  steward.  Plataitlff  hung  up  the 
coat  himself.  He  did  not  aSk  the  cashier 
to  take  charge  of  it,  nor  did  he  place  it 
in  the  physical  possession  of  anybody  con- 
nected with  defendant's  restaurant,  nor  did 
he  in  any  way  bring  his  coat  to  the  atten- 
tion of  any  of  defendant's  servants  or  em- 
plnyte  until  after  the  coat  bad  disappeared. 
The  first  that  deftsidant  knew  anything 
about  the  coat  was  after  Its  loss,  Plaintiff 
testified  that  his  coat  was  within  reach,  and 
that  be  could  go  to  It  and  take  anything 


from  the  pockets  or  otherwise  use  the  coat 
without  reqalrlng  any  act  on  the  part  of 
the  defendant  or  its  servants. 

The  learned  trial  Judge,  sitting  without  a 
jury,  gave  judgment  for  the  plaintiff.  We 
are  of  the  opinion  that  the  judgment  cannot 
stand.  We  agree  with  the  trial  Judge  that, 
under  the  proofs,  '*the  right  to  recover  de- 
pends on  whether  the  defendant  became 
bailee  of  the  plalntUTs  overcoat."  but  we  do 
not  agree  tihat  there  was  a  ballmrat. . 

[1]  This  case  is  much  like  Wentworth  v. 
Biggs.  159  App.  DlT.  899,  143  M.  Y.  Supp. 
065.  Therein  the  nature  and  dements  of 
bailment  are  dearly  stated.  A  "bailment" 
consists  In  the  holding  of  a  chattel  by  one 
person  under  an  obligation  to  return  or  de- 
liver it  to  another  after  some  special  pur- 
pose is  accomplished.  It  may  be  actual  or 
constructive. 

[2]  An  actnal  bailment  exists  where  there 
is  either  (a)  an  actnal  delivery  consisting  in 
giving  to  the  bailee  or  his  agent  the  real 
possession  of  the  chattel,  or  (b)  a  construe- 
tive  delivery  cmislsting  of  <ny  of  Uiose  acts 
which,  although  not  truly  comprising  real 
possession  of  the  goods  transferred,  have 
been  held  by  legal  construction  equivalent  to 
acts  of  real  delivery. 

[S]  A  constructive  bailment  arises  where 
the  person  having  the  possession  of  a  chattel 
holds  it  under  such  drcumstanoes  that  the 
law  imposes  upon  him  the  obligation  to  de- 
liver it  to  another.  That  In  the  preset 
case  there  was  no  constroctlTe  bailment  is 
apparent  from  the  fact  that  the  defendant 
never  had  the  actual  possession  of  the  coat. 
That  there  was  no  actual  bailment  Is  evident 
fnnn  the  fact  that  there  was  no  delivery 
either  actual  or  constructive.  There  was  no 
actual  delivery  becatise.  as  we  have  pointed 
out,  neither  the  defendant,  nor  Its  agents, 
even  had  the  actnal  possession  of  the  over- 
coat 

[4]  We  think,  also,  that  there  was  no  con* 
Btmctive  delivery. 

Where,  as  in  the  xtreeent  case,  the  delivery 
can  be  constructive  only,  there  must  be  an 
Intention  to  transfer  such  a  possession  of 
the  property  as  would  exclude,  for  the  time 
of  the  bailment,  the  possession  of  the  owner. 
5  Cyc.  165.  We  think  the  evidence  does  not 
disclose  any  such  tntentloa  upon  the  part  of 
either  par^. 

[6]  The  presence  of  the  dothes  trees  may 
be  regarded  as  an  Invitation  to  the  patnm 
to  hang  his  coat  upon  them  If  he  saw  fit. 
Obvlonsly  they  were  there  for  the  conven- 
ience of  the  patron  If  he  wished  to  lay  aside 
his  coat  while  eating,  and  yet  not  part  with 
the  control  thereof.  That  the  plaintiff  chose 
to  do.  Clearly  he  did  not  thereby  transfer 
the  exclusive  possession  of  the  coat  to  the 
defendant  The  defendant  bad  no  knowledge 
of  the  transaction,  and  was  not  In  any  wise 
apprised  that  It  was  to  be  the  bailee  of  the 
coat  or  charged  with  its  safe-keeping.  If. 
on  the  other  hand,  the  plaintiff  had  chosen 
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to  part  with  the  control  of  hla  coat  and  to 
diarge  the  defendant  with  tbe  duties  and  re- 
spoDslblUiea  growing  out  of  the  relation  of 
bailee,  be  might  have  done  so  by  transferring 
the  exclusive  possession  thereof  to  the  de- 
fendant Tills  he  could  have  done  by  re- 
questing the  cashier  to  take  charge  <A  his 
coat  as  other  patrons  sometimes  did.  It  Is 
tme  that  the  plalnUff  testified  that  he  did 
not  know  of  such  custom.  But  this,  we 
tUnlE,  considering  his  familiarity  with  the 
restaurant,  merely  emphasizes  the  fact  that 
the  plaintiff  always  prefened  to  keep  his 
coat  under  his  own  coutroL 

Since  there  was  neither  an  actual  nor 
constructive  bailment,  and  as  there  Is  no 
other  ground,  under  the  proofs,  upon  which 
the  defendant's  Uabllity  can  be  predicated, 
the  Judgment  will  be  reversed  and  a  new 
trial  awarded. 


BUGGIEBI  V.  PUBLIC  SERVIOS  BT.  GO. 
(No.  1260 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

Oct  16.  19140 
Street  R&iiaoads   (fl  98*)  —  Aooidknt  at 

CbOSBINO— COHTBIBUTOBT  NBOUOBMCB. 
Plaintiff,  who  started  to  cross  a  street,  and, 
after  taking  two  steps,  looked  and  saw  no  car 
approaching,  and  was  struck  about  four  steps 
barond,  did  not  look  with  reasonable  effective- 
ness, such  as  was  required  of  him  under  the  cir- 
cumstances, and  was  guilty  of  contributory  neg- 
ligence, requiring  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
mds,  Cent  Dig.  «  204^208;  Dec.  Dig.  1  98.*] 

Appeal  ^m  Snpreme  Court 

Action  by  Eugene  Bugglerl  against  Uie 
Public  Service  Hallway  Company.  From  a 
Judgment  of  the  Supreme  Court  reversing  a 
Judgment  for  plaintiff,  he  appeals.  Afflmned. 

In  the  Supreme  Court  the  following  per 
curiam  opinion  was  filed: 

The  plaintiff  was  crossing  a  public  highway 
in  West  New  York,  Hudson  county,  and  was 
stmdi  by  a  trolley  car  of  the  defendant.  For 
the  injuries  he  received  he  brought  suit  and 
recovered  a  judgment  of  91,500. 

The  defendant  appeals  because  the  oonrt  re- 
fused to  nonsuit,  which  motion  it  claims  should 
have  prevailed,  because  no  negligence  on  the 
part  of  the  defendant  was  shown,  and  also  that 
the  plaintiff  was  guilty  of  contributory  negU- 
genee.  There  was  no  motion  for  a  direction 
at  the  close  of  the  case,  nor  was  the  motion  for 
nonsuit  then  renewed,  so  all  we  have  to  deal 
with  is  the  plaintifTs  case  as  It  stood  when  the 
motion  to  nonsuit  was  made. 

The  plaintiff  testified  that  he  started  to  cross 
Bergen  Line  avenue  at  the  corner  of  Seventh 
street  or  Fisher  avenue,  as  it  wae  'sometimes 
called ;  that  be  saw  a  car  goiiv  to  Union  Hill, 
and  he  stopped  os  the  comer  until  the  car  bad 
passed  aboot  75  or  80  yards,  and  he  watched  it 
that  distance,  and  saw  no  other  car,  and  then 
started  to  cross ;  that  as  soon  as  he  got  on  the 
north-bound  track,  he  was  struck  by  the  car 
on  the  Mntb-bonnd  track;  that  no  bdl  was 
rnng,  nor  any  warning  ^ven.  On.  cross-exam- 
ination he  testified  that  be  stood  on  the  side- 


walk at  the  corner  anrl  let  the  south-bound  car 
paRH.  which  was  on  the  track  nearest  to  him; 
then  he  started  to  walk;  that  he  did  not  look 
in  the  direction  from  which  the  north-bound 
car  would  come  before  the  south-bound  car  pass- 
ed ;  that  when  the  passing  car  had  gone  aboot 
76  or  80  yards  he  looked,  and  did  not  see  any 
north-bound  car  coming;  that  if  there  was 
nothing  to  obstruct  his  view  he  could  see  for 
two  blocks,  but  ou  this  morning  when  he  looked 
he  did  not  see  the  car  coming ;  that  the  distance 
from  the  curb  to  the  track  was  about  10  feet; 
that  after  he  left  the  curb  he  looked  south,  to 
see  if  a  car  was  coming ;  that  he  looked  as  he 
walked  and  did  not  see  it.  He  subsequently  said 
that  when  he  looked  he  was  right  at  the  cor- 
ner, and  in  respcmse  to  a  question,  put  by  the 
court,  wbenier  be  did  not  niow  that  the  south- 
bound car  was  apt  to  be  between  him  and  the 
other  car  coming  in  the  opposite  direction,  he 
said,  "Well,  I  see  this  car  was  pretty  far  away 
from  me,  your  honor,  and  I  see  there  was  about 
76  or  80  yards,  and  I  started  to  walk  across." 
Again  be  was  asked  on  cross-examination,  how 
far  he  was  from  the  curbstone  when  he  looked 
the  second  time,  and  he  replied,  "About  two 
steps,**  and  saw  no  car. 

There  was  nothing  in  the  defendant's  case 
which  aided  that  of  the  plaintiff.  So  we  have 
this  sltuatiou:  The  plaintiff  standing  on  the 
sidewalk  about  16  feet  from  where  he  was 
struck;  a  car  passing  about  10  feet  away, 
which  the  plaintiff  watched  until  It  had  gone  76 
or  80  yards,  and  then  started  to  cross  the  street, 
and  after  taking  2  steps,  which  would  be  about 
S  feet,  be  looked  again,  and,  while  seeing  the 
south-bound  car  about  80  yards  away,  saw  no 
car  going  north  approaching,  yet  when  he  walk- 
ed only  10  feet  about  4  steps,  he  was  struck  by 
a  car  which  was  at  least  more  than  80  yards 
away  and  must  have  covered  that  distance 
while  plaintiff  took  4  steps.  This  is  so  unrea- 
sonable as  to  be  Incredible,  for  if  the  plaintiff 
had  looked  when  only  10  leet  from  the  track, 
as  he  said  he  did,  he  would  have  seen  the  car, 
and  the  only  inference  is  that  he  did  not  look, 
or,  if  he  did,  that  he  would  have  aeen  the  car 
so  near  as  to  surely  strike  him,  if  he  continued 
to  walk  toward  it.  But  he  says  he  did  not  see 
the  car.  so  he  is  not  within  the  line  of  cases 
where  toe  pedestrian,  seeing  an  approaciiing  car, 
exercises  his  judgment  as  to  his  abili^  to  cross 
safely.  In  this  case  the  car  must  have  been 
witiiin  his  vision  if  he  had  looked,  and  the  fact 
that  he  did  not  see  it  is  a  demonstration  that 
he 'did  not  look  with  reasonable  effectiveness, 
Bucb  as  was  required  of  him  under  the  <drcum- 
stances,  and  he  was  therefore  guilty  of  such 
contributory  negligence  as  required  a  nonsuit, 
the  refusal  of  which  was  error.  In  the  case 
of  Brown  v.  Railroad  Co.,  68  N,  J.  Law,  (118, 
54  Ati.  824,  Chancellor  Magie,  epeaklna  for  the 
Court  of  Errors  and  Appeals,  said:  "When  he 
says  that^  at  the  time,  he  could  see  no  trolley 
car  in  sight,  he  conclusively  establishes  that 
he  did  not  then  make  the  observation  which 
duty  required  of  him,  because,  if  he  had  done 
so,  be  would  undonbtedly  have  discovered  tiie 
approaching  car,  and  wonid  have  been  able  to 
avoid  the  collision."  It  seems  to  us  that  this 
case  controls  the  one  under  review.  This  re- 
sult makes  it  unnecessary  to  deal  with  the  ques- 
tion of  defendant's  negligence. 

The  judgment  will  be  reversed. 

Alexander  Simpson,  of  Jersey  Oty,  for  ap- 
pellant  Edwards  &  Smith,  of  Jersey  City, 
for  reqrandent 

PBB  CURIAM.  The  Judgment  under  re- 
view will  be  affirmed,  for  the  reasons  set 

forth  In  the  opinion  of  the  Supreme  Court 
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B3aOEEBBOCKEB  IQB  GO.  OF  PHILA- 
DDLPHIA  T.  CITT  OV  PHILA- 
DELPHIA. 

(Supreme  Court  of  PennsylTania.   July  X, 
1914.) 

L  Eminent  Doicaih  (§  101*)  —  Change  of 
Stbeet  Gbade— Dauages  Recoverable. 
A  street  laid  out  but  not  opened  cannot  be 
considered  in  aasessing  the  damages  from  a 
cliange  of  grade  of  another  street  on  the  same 
property. 

[ISd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  20B.  ^0;  Dec  Dig.  {  101.*] 

2.  Eminent  Douain  (8  141*)  — Ghanok  of 
StbEBT  GbADE — DAHAQBe  Rgooterablb. 

The  damages  which  an  abutting  owner  is 
entitled  to  recover  for  a  change  in  a  street 

frade  are  to  be  determined  by  considering  the 
epreciation  of  the  market  value  of  the  proper- 
ty caused  thereby,  without  regard  to  the  dam- 
age which  may  arise  from  the  opening  of  an- 
other street 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  liS  372-376;  Dec.  Dig.  8  141.*] 

3.  EuiNENT  Domain  (|  101*)  —  Change  of 
Stbeet  Obade— Damages  Recovsbable. 

In  determining  the  damages  recoverable  by 
a  prooerly  owner  in  a  change  of  grade  proceed- 
ing, it  is  immaterial  whether  the  grade  caus- 
ing the  damage  was  fixed  and  determined  by 
the  grade  of  another  intersecting  street. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  260,  270;  Dec  Dig.  S  101.*] 

4.  Eminent  Domain  (S  262*)  —  Awabd  of 
Viewers  — Review  — FBEJT7D1CIAL  Ebbob— 
Admission  of  Evidence. 

On  appeal  from  an  award  of  a  board  of 
viewers  in  change  of  grade  proceeding,  the  er- 
roneous admission  of  evidence  of  the  circum- 
stances of  the  dedication  of  an  unopened  inter- 
secting street  abutting  on  the  same  property, 
and  of  a  release  of  the  damages  which  mi? ht  re- 
sult from  the  opening  of  sudi  street,  was  ground 
for  reversal,  where  the  jury  rendered  a  verdict 
tor  the  defendant  city  after  the  board  had 
awarded  substantial  damages  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  88  681-686;  Dec.  Dig.  S  262.*] 

5.  Evidence  (8  535*)— Valttb  of  Pbopebtt 
Affected— ExPEBT  Testimoni  —  Admissi- 
bility. 

On  appeal  from  an  award  of  a  board  of 
viewers  in  a  change  of  grade  proceeding,  the 
testimony  of  the  president  of  ptaiotiff  company 
as  to  the  depreciation  in  the  value  of  the  prop- 
erty after  the  change  of  grade  was  properly  ex- 
cluded, where  such  witness  had  not  been  shown 
to  be  an  expert  in  land  values. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  DiR.  S  536.*] 

Appeal  from  Court  o£  Common  Pleas,  Phil- 
adelphia County. 

Appeal  by  the  Knickerbocker  Ice  Company 
of  Philadelphia  from  award  of  Board  of 
Viewers  In  the  matter  of  the  change  of  grade 
of  Whitby  Avenue,  Philadelphia.  Prom 
Judgment  for  the  defendant  City,  plaintiff 
appeals.  Reversed,  and  venire  facias  de 
novo  awarded. 

From  the  record,  It  appeared  that  the  court 
admitted  evidence  relating  to  the  circum- 
stances surrounding  the  dedication  of  Fif- 
ty-Third street,  which  was  unopened  and 
w^ilch  intersected  Whitby  avenue,  and  evi- 


dence relating  to  a  release  of  the  damages 
which  might  be  caused  by  the  opening  of 
Fifty -Third  street,  executed  by  a  former 
owner  of  the  property.  The  court  excluded 
the  testimony  of  Walter  Lee,  the  president 
of  the  Knickerbocker  Ice  Company,  as  to  the 
extent  of  the  depredation  in  value  after 
the  change  of  grade,  on  the  ground  that  the 
witness  had  not  been  shown  to  be  an  expert 
In  real  estate  values.  The  opinion  of  the 
Supreme  Court  states  the  facts.  Verdict  for 
defendant,  and  Judgment  tiiereon. 

Argued  before  BROWN,  POTTER,  BL- 
KIN,  STEWART,  and  MOSCHZISKER.  JJ. 

Frank  R.  Savldge,  of  Philadelphia,  for  ap- 
pellant Edwin  O.  Lewis  and  Henry  Johns 
Gibbons,  Asst  City  Sol.,  and  Mlchal  J. 
Ryan,  City  SoL,  all  of  Ptallad^phla,  for  ap- 
pellee. 

ELKIN,  J.  [1]  In  the  court  below  appel- 
lant claimed  damages  for  depredation  In  the 
market  value  of  Its  property  caused  by  the 
change  of  grade  of  Whitby  avenue,  and  this 
was  the  issue  submitted  to  the  Jury.  The 
case  was  very  fairly  submitted  by  the  learn- 
ed trial  Judge,  but  It  Is  contended  that  a 
considerable  amount  of  testimony  relating 
to  Fifty-Third  street  was  Improperly  admit- 
ted to  the  prejudice  of  the  appellant,  and 
that  this  irrelevant  Issue  was  not  only  con- 
fu3li«  but  must  have  misled  the  Jury.  The 
question  thus  raised  has  made  it  necessary 
to  examine  the  record  with  the  greatest  care. 
Whitby  avenue  and  Fifty-Third  street  were 
intersecting  streets,  but  the  damages  claim- 
ed were  for  the  change  of  grade  of  Whitby 
avenue  alone.  This  being  so,  we  have  not 
been  able  to  understand  why  so  much  of  the 
testimony  was  directed  to  conditions  relat- 
ing to  Fifty-Third  street,  and  we  are  Im- 
pressed with  the  argument  of  counsel  for 
appellant  that  this  In  Its  main  features  was 
entirely  irrelevant  to  the  issue  bdng  tried; 
and  bdng  irrelevant,  perhaps  misleading  and 
certainly  confusing.  It  should  not  have  been 
admitted.  A  street  laid  out  but  not  opened, 
cannot  be  taken  Into  consideration  In  assess- 
ing the  damages  caused  by  the  opening  or 
change  of  grade  of  another  street  upon  the 
same  property.  Markle  v.  Philadelphia,  163 
Pa.  344,  30  Atl.  149.  The  damages  to  which 
the  abutting  owner  is  entitled  are  to  be  de- 
termined by  considering  the  depreciation  of 
the  market  value  of  the  property,  caused 
by  the  street  which  was  opened,  or  graded, 
if  that  was  the  change  made,  and  has  no 
connection  with  the  street  not  opened,  or 
graded  as  the  case  may  be.  Opening  Negley 
Avenue,  146  Pa.  456,  23  Atl.  221. 

[2]  The  damages  in  such  a  case  are  to  be 
determined  by  the  effect  upon  the  property 
of  the  opened  street,  and  the  jury  has  no 
right  to  consider  the  inconvenience  and  dam- 
age which  may  arise  from  the  opening  of 
another  street  Grugan  v.  Philadelphia,  158 
Pa.  337,  27  Atl.  1000. 
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[S]  Then,  again.  In  a  Tery  recent  case  we 
held  It  to  be  immaterial  to  tiie  lasae  wheth- 
er the  grade  causing  the  damage  had  been 
fixed  and  determined  by  the  grade  ol  an  In- 
tenectlng  street  Preston  Retreat  t.  Phila- 
delptaJa.  230  Pa.  S28,  86  Atl.  1010. 

[4]  The  learned  ooonsel  for  appellee  very 
frankly  acknowledges  the  force- of  these  ded- 
sions,  bnt  strongly  nrges  that  they  have  no 
application  to  the  case  at  bar.  This  for  the 
reason  that  the  testimony  relating  to  Fifty- 
Third  street  In  the  present  case  was  not  in- 
tended to  deny  appellant  the  right  to  limit 
his  damages  to  injuries  caused  by  the  change 
of  grade  of  Whitby  arenne.  In  other  words, 
tha.t  all  inquiries  about  the  dedication  of  the 
bed  of  Fifty-Third  street  and  the  conditions 
there  were  only  Intended  to  test  the  wit- 
nesses' estimates  of  damages,  and  how  they 
arrive  at  thetr  valnes  before  and  after  the 
injury.  The  argument  is  plausible,  but  to 
onr  minds  not  oonvinclng.  The  dlsttnctloa  is 
too  technical  to  be  made  a  rule  of  general 
application  in  the  assessment  of  damages  by 
men  who  have  to  do  witii  practical  affairs. 
In  the  case  at  bar  so  much  was  said  about 
Fifty-Third  street  that  the  Jury  must  have 
understood  conditions  there  to  have  had  a 
consldeTable  bearing  upon  the  grading  of 
Whitby  avenue  and  the  damages  arising 
therefrom,  else  why  make  snCh  point  of  it? 
Cotolnly-  under  the  cases  above  cited,  and 
many  others,  testimony  of  this  character 
most  be  de»ned  immaterial  and  irrelevant. 
Our  only  concern  now  is  to  determine  wheth- 
er, on  account  of  Oie  nse  made  of  it,  at  the 
trial,  any  nibstantlal  harm  was  done  appel- 
lant Tbis  most  necessarily  be  a  matter  of 
conjecture,  but  since  the  board  of  viewers 
awarded  appellant  several  fhonsand  dollars 
In  damagee,  and  the  Jury  nothing,  we  can- 
not say  that  evidence  of  this  character  did 
no  harm. 

We  cannot  see  bow  the  deed  of  decUcatlon 
toT  the  bed  of  Fifty-Third  street  had  any- 
tiilng  to  do  with  determining  Hie  damages  to 
lAaintura  property  caused  by  the  change  of 
grade  of  WIiiti>y  avenue.  The  learned  trial 
judge  correctly  instructed  the  jury  as  tcA- 
lows: 

**Tou  will  bave  to  find  oat  i^at  the  proper- 
ty was  worth  before  this  diange  was  made, 
and  what  the  property  was  worth  after  the 
chance  of  grade:  the  difference,  if  you  find 
that  there  Is  a  difference,  is  the  plaintm's  dam- 
age." 

Depredation  In  the  market  value  of  Its 
property  caused  by  the  change  of  grade  of 
Whitby  avenue  measures  the  damage  of  ap- 
pellant. This  is  a  practical  question,  and 
It  must  be  determined  by  the  testimony  of 
practical  men  who  are  qualified 'to  testify 
as  to  the  market  value  before  and  after  the 
change  of  grade.  The  issue  should  not  be 
clouded  by  technicalities,  nor  confused  by 
immaterial  and  irreleraot  testimony. 

IK]  As  to  the  witness  I<ee,  we  cannot  say. 


In  view  of  what  is  disclosed  by  the  record 
as  to  his  quallflcatlons  to  testify  upon  the 
question  of  values,  that  his  testimony  was 
Improperly  excluded.  When  the  case  Is  again 
tried,  it  wUl  be  proper  to  show  hla  compe- 
tency as  a  witness  familiar  with  the  value 
of  the  property  before  and  after  the  change 
of  grade,  and  when  this  is  done,  if  It  be  sat- 
isfactorily done,  there  can  be  no  question  as 
to  his  right  to  testify. 

From  what  has  been  said,  it  follows  that 
the  settlement  oertiflcates  referred  to  In  the 
assignments  of  error  were  improperly  admit- 
ted. All  those  assignments  of  error  relating 
to  questions  concerning  Fifty-Third  street, 
the  deed  of  dedication,  and  settlement  cer- 
tificates are  sustained.  When  the  case  is 
again  tried,  this  evidence  will  be  excluded. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 


BIASTEL  T.  WALKER. 

(Supreme  Court  of  Pennsylvania.    July  1, 

1S14.) 

1.  HlQHWATS    (i    184*)  —  CoXXXaiOR  WITH 

Steeit  Cab— AoraoiT  roa  Pzbsonal  Injd- 
Kixa— IvffranoTXoiTB— Pboxivate  Cause. 
In  an  action  for  injuries  from  a  collision 
between  a  trollev  car  on  which  plaintiff  was 
riding  and  defenoant's  van,  an  instruction  that, 
if  the  acddent  resulted  stuely  from  tiie  negli- 
gent running  of  the  car  into  the  wagon  by  the 
motorman,  there  could  be  no  recovery,  when 
considered  with  an  ioBtruction  that^  la  order  to 
find  for  plaintiff,  the  jury  must  believe  that  the 
accident  was  due  to  the  negligence  of  defend- 
ant's driver,  sufficiently  covered  the  qneBtion  of 
proximate  cause,  though  the  phrase  *i>roxiniate 
cause"  was  not  used  therein,  where  there  was 
evidence  sufficient  to  justify  a  finding  that  the 
careless  driving  of  defendant's  employd  was  the 
proximate  cause  of  the  accident. 

[Ed.  Note.— For  other  Cases,  see  Highways, 
Cent  Dig.  H  471-A74;  Doe.  Dig.  | 

2.  Highways  (§  184*)  —  CoixiszoK  with 
SmEET  Car— FEBsonAi,  Injubiks— Ihrbuo- 
TioNS— CoNruoTina  Btidknce. 

Where,  In  an  action  for  injuries  from  a 
collision  between  a  trolley  car  on  which  plain- 
tiff was  riding  and  defendant's  van,  the  evidence 
was  conflicting  on  whether  a  rut  in  the  high- 
way' caused  the  borsea  to  swerve,  the  court  did 
not  err  in  instmctlng  that,  if  the  accident  was 
due  to  a  rut  which  the  driver  could  not  see,  the 
jury  might  conclude  that  the  injury  was  caused 
by  an  unavoidable  accident,  but  that,  since  there 
was  no  evidence  that  the  driver  could  not  see 
the  alleged  rut,  though  it  was  broad  daylight, 
he  was  obliged  to  observe  ruts  in  the  street ; 
particularly  where  the  driver  admitted  that  he 
saw  the  rut  in  front  of  him  before  he  got  into  it. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §3  471-474;  Dec.  Dig.  1 184.*] 

3.  Damages  ({  216*>— Pebsojtai.  Injubibs— 

InSTBUCTIONS— E  VI DENCB. 

Evidence  that,  as  the  result  of  the  accident, 

filaintiff's  health  was  bad,  Uiat  be  had  diiliculty 
n  standing  upright  or  walking,  and  had  been 
onable  to  work  or  earn  any  wages,  and  that  his 
legs  would  never  be  straight,  and  the  testimony 
of  medical  exports  that  "the  prognoeia  is  not 
very  encouraging,"  and  that  it  was  impossible 
to  say  what  strength  he  would  develop  later, 
authorized  an  instruction  permitting  the  jury 
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to  find  for  plaintifF  whatever  he  waa  "liable  to 
lose"  in  the -way  of  future  earnings. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  »  548-555;  Dee.  Df«r.  S  216.*] 

4.  Apfeai.  and  Ebbob  d  216*)— Pbesbnta- 
TiON  Below— pAiLtJBE  to  Instbuct. 

An  objectioD  to  the  inadequacy  of  the  in- 
structions on  the  measure  of  damages  in  a  per- 
sonal injury  caae  could  not  be  considered  on 
appeal,  where  it  was  not  presented  below,  and 
no  request  waa  made  for  special  instructions 
on  such  point,  and  the  Instruction  objected  to, 
though  somewhat  scant  and  subject  to  criticism, 
contained  no  positive  misstatements  of  law. 

[Ed.  Note.— Fop  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  216;*  Trial,  Cent.  Dig.  S 
627.] 

Appeal  from  Oourt  of  Common  Pleas,  Phil- 
adelphia Ooonty. 

Trespass  by  John  Mastel  against  Jacob  H. 
Walker,  to  recover  damages  tor  personal  In- 
juries. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed, 

Argued  before  FELL,  O.  J.,  and  HBSTBE- 
ZAT.  POTTER,  BLKIN,  and  MOSGHZIS- 
EER.  JJ. 

W.  W.  Smlthers.  of  Philadelphia,  for  ap- 
pellant William  A.  Gray,  of  Philadelphia, 
for  appellee. 

MOSCHZISKBE,  J.  On  May  4,  1912,  the 
plaintiff,  a  switch  cleaner  in  the  service  of 
the  Philadelphia  Rapid  Transit  Company,  was 
riding  upon  one  of  its  cars.  He  stood  just 
Inside  the  front  door,  so  that  he  might  ob- 
serve and  report  defects  In  the  track.  Two 
vans  belonging  to  the  defendant,  and  driven 
by  his  employes,  were  coming  toward  the 
car  on  an  adjacent  parallel  track.  The  flrst 
van  passed  without  difficulty,  but  the  horses 
of  the  second  one  turned  diagonally  across 
the  track  on  which  the  car  was  slowly  ap- 
proaching, and  collided  with  it,  driving  the 
tongue  of  the  wagon  through  the  sheet-iron 
dashboard,  and  knocking  the  controller  box 
from  its  place  with  such  force  that  It  struck 
and  severely  Injured  the  plaintiff.  The  jury 
rendered  a  verdict  In  hia  favor,  upon  which 
judgment  was  entered.  The  defendant  has 
appealed, 

[1]  The  first  assignment  complains  that  the 
charge  was  "lacking  In  proper  and  necessary 
instructions  as  to  the  proximate  cause  of  the 
Injury  suffered  by  the  plaintiff  and  the  re- 
sponsibility of  the  defendant  therefor."  We 
feel  that  this  criticism  is  not  sound.  While 
the  trial  judge  did  not  use  the  phrase  "prox- 
imate cause,"  yet  he  distinctly  told  the  jury 
that  if  the  accident  was  caused  solely  by 
the  motorman's  running  the  car  into  the  wag- 
on, when,  by  proper  care,  he  could  have 
avoided  so  doing,  there  could  be  no  recovery 
against  the  defendant.  He  also  instructed 
plainly  that,  in  order  to  find  for  the  plaintiff, 
the  jury  would  have  to  believe  that  the 
accident  was  due  to  the  negligence  of  the 
driver  in  permitting  his  lines  to  lie  loose  upon 
the  backs  of  the  horses  and  then  taking  them 
up  without  due  care,  in  such  a  way  as  to 


swing  the  horses  precipitately  tn  front  of  the 
approaching  car.  There  was  positive  evi- 
dence to  the  effect  that,  "the  reins  of  the 
horses  were  down  on  the  horses'  ba(^s;" 
that,  "no  driver  had  hold  of  tliem;  •  •  • 
no  man  had  hold  of  the  reins and,  further, 
(bat  "as  soon  as  the  driver  picked  his  lines 
up  the  one  horse  came  right  over  against  the 
car."  If  this  was  believed,  as  the  verdict 
shows  it  was,  the  evidence  would  justify  a 
finding  that  the  careless  driving  of  the  de- 
fendant's employ^  was  the  proximate  cause 
of  the  accident ;  and  the  Issue  Involvijig  the 
testimony  In  question  was  fairly  submitted 
to  the  Jury. 

[21  The  next  two  specifications  of  error 
contain  excerpts  from  the  diarge  In  which 
the  trial  judge  stated  that  the  "driver  of  a 
wagon  is  obliged  to  see  ruts  In  broad  day 
light"  The  defendant  contended  that  the  ac- 
(ddent  was  caused  by  a  wheel  of  his  wagon 
dropping  Into  a  rut  in  the  street,  and  the  In- 
structions complained  of  were  given  in  deal- 
ing with  this  phase  of  the  case.  According 
to  the  evidence  presented  by  the  plaintiff,  the 
alleged  defect  in  the  highway  did  not  cause 
the  accident ;  but  under  the  defendant's  ver- 
sion. It  might  have  done  so.  The  judge  told 
the  jury  that  if  they  believed  the  accident 
was  due  to  a  hole  or  rut  In  the  street,  which 
the  driver  could  not  see,  they  might  con- 
clude the  injury  to  the  plaintiff  was  caused 
by  "an  accident  that  was  unavoidahle."  But, 
he  also  truly  said  there  was  no  evidence  that 
the  driver  could  not  see  the  alleged  hole,  add- 
ing that  In  broad  day  light  one  is  obliged 
to  observe  ruts  In  a  street  It  is  not  neces- 
sary to  discuss  this  assignment  at  length,  for 
the  testimony  shows  the  driver  admitted  that 
that  he  actually  saw  the  rut  "in  front"  of 
him  before  he  "got  to  it";  and  under  such 
drcumstances,  our  decision  In  Smith  v.  City, 
217  Pa.  118,  66  Atl.  142,  justified  the  instruo 
tlon  complained  of  In  these  assignments. 

[3]  Under  the  fourth  and  fifth  assign- 
ments, to  quote  from  the  paper  book  of  the 
appellant  "the  complaint  Is  that  the  Jury 
were  Instructed  to  allow  for  future  losses  In 
the  absence  of  evidence  lowing  permanent 
diminution  of  earning  power."  The  proofs 
show  that  the  plaintiff  was  61  years  old  at 
the  time  of  his  Injury;  that  prior  to  the  acci- 
dent he  bad  enjoyed  good  health  and  worked 
regularly  for  27  years  as  an  employs  of  the 
Philadelphia  Rapid  Transit  Company,  earn- 
ing at  least  $12.60  a  week  for  the  lust  3  or 
4  years  of  that  period;  that  he  was  a  mar- 
ried man,  and  lived  at  home  with  his  wife 
and  three  daughters,  the  youngest  of  whom 
was  19  years  of  age;  that  as  a  result  of  the 
accident  his  health  was  bad,  and  he '  had 
great  difficulty  In  standing  upright  or  la 
walking  any  considerable  distance ;  that  for 
this  reason  he  had  not  been  able  to  work,  or 
to  earn  any  wages  whatever;  that  "his  legs 
will  never  be  straight  because  they  were 
broken  and  curved  and  already  healed,  and 
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they  wlU  never  be  any  stralghter  than  th^ 
are  now";  that  the  "prognosU  Is  not  very 
encouraging,"  and,  In  the  opinion  of  medical 
experts,  It  was  Impossible  to  say  "what 
strength  he  will  develop  later  on."  When 
the  testimony  la  taken  as  a  whole,  it  forms 
a  snffident  baals  for  the  Instructions  given 
by  the  trial  judge  to  the  effect  that  the 
plaintiff  was  entitled  to  recora*  whatever 
he  was  "liable  to  Une^  in  Qie  way  of  ftitare 
earnings. 

The  last  three  assignments  of  error  com- 
plain of  the  refusal  to  charge  the  defendant's 
pcdnts.  Since  appellant's  paper  book  contains 
no  argument  in  support  of  these  particular 
spedflcatlons,  we  assume  that  they  are  not 
pressed.  The  peints  were  properly  dedlned, 
however;  for  the  first  two  asked  Instruc- 
tions OD  contributory  negligence,  whereas 
there  was  absolutely  no  evidence  to  bring 
that  issue  into  the  case  or  to  Justify  a  end- 
ing that  the  plaintiff  was  to  any  degree  guilty 
In  that  respect  The  other  requested  bind- 
ing Instructions,  which  could  not  have  been 
properly  given  under  the  fdrcumstances  at 
bar. 

[4]  While  the  instructions  on  the  measure 
(tf  damages  were  somewhat  scant,  and  the 
adequacy  of  the  chaise  may  be  justly  criti- 
cized in  that  and  possibly  in  other  respects, 
yet,  it  contains  no  positive  misstatements  of 
law,  or  anything  tantamount  thereto.  At 
the  trial  the  ap^ellant  made  no  8[>eciflc  ob- 
]ectl<Hi  to  any  particolar  part  of  the  charge; 
moreover,  he  neither  complained  of  Its  in- 
adequacy, nor  submitted  any  requests  for  in- 
structions on  the  proximate  cause  of  the  ac- 
cident, or  upon  the  measure  of  damages  or 
the  evidence  relating  thereto.  In  Fortney  v. 
Breon,  Stf  Fa.  47,  91  AtL  626,  we  recently 
said: 

"Under  such  drcamfltancea,  the  mle  is  that, 
if  an  instruction  la  clearly  erroneous  upon  thb 
question  ot  damages,  it  is  ground  for  reversal, 
no  matter  whether  specific  instructions  were  re- 
quested or  not,  but  if  the  charge  be  only  inade- 

Jaate,  it  is  tbe  duty  of  counsel  to  ask  for  more 
efinite  instructions,  and  failure  to  do  so  will, 
as  a  rule,  be  deemed  a  waiver  of  any  objections 
that  might  otherwise  be  made,  especially  where 
it  is  obvioDB  that  no  harm  was  done  by  the  mat- 
ter complained  of  (Boms  t.  Penna.  R,  R.  Co., 
239  Pa.  207,  86  Atl.  783) ;  and  this  mle  appUes 
la  the  present  Instance." 

A  litlEant  Is  oitltled,  as  a  matter  of  i^t, 
to  exc^  generaUy  to  a  <Aarge  (Foley  v.  Phil- 
adelphia Rapid  Transit  Co.,  240  Pa.  169,  87 
AtL  289),  and  under  mich  an  exception  he  may 
assign  all  aetnal  emKs  of  law,  or  any  ma- 
terial matter  that  Is  so  Inadequately  present- 
ed as  to  be  calculated  to  mislead  the  Jury. 
Jloreover,  he  may  assign  the  whole  charge  as 
Inadequate,  If  It  falls  to  present  the  real 
qiieatl<«u  in  tHe  ease,  or  If  its  general  effect 
la  to  give  a  wrong  or  misleading  impression 
to  tba  Jurors  ooncemtng  the  material  Issu^ 
involved  or  their  duties  in  connection  there- 
with. But  it  is  still  the  general  rule  that 
"error  cannot  be  assigned  of  what  was  not 


said  by  the  trial  judge,  without  a  request  to 
diarge"  (Merrltt  v.  PoU,  236  Pa.  170,  174, 
84  AtL  683) ;  and  that  one  "may  not  sit  si- 
lent and  take  his  chances  of  a  verdict,  and 
then,  if  it  is  adverse,  complain  of  a  matter 
which,  if  an  error,  would  have  been  immedi- 
ately rectified  and  made  harmless"  (Reznor 
Mfg.  Ca  V.  B.  A  L.  B.  R.  R.,  238  Pa.  369,  372, 
82  Atl.  478,  474).  Upon  subjects  concerning 
which  no  particnlar  requests  are  made,  a 
court  is  only  responsible  -for  the  probable 
"general  effect"  of  the  charge  "on  the  minds 
of  the  Jury,"  to  be  Judged  by  its  "salient 
points"  and  "the  thoughts  that  permeate  It 
through  and  through."  As  to  such  matters, 
"counsel  may  still  have  the  benefit  of  errors 
of  commission,  but  they  should  not  complain 
of  omlasiona"  Reeves  v.  D.,  L  A  W.  R.  Co., 
30  Pa.  4S4,  460,  72  Am.  Dec.  713;  Lehigh 
Valley  Railroad  Co.  v.  Brandtmaier,  118  Pa. 
610,  619,  6  AU.  238;  Person  &  Rlegel  Co.  v. 
Llpps,  219  Pa.  99,  112,  67  AtL  1081 ;  Peirso* 
V.  Duncan,  1^  Pa.  187.  193,  29  Atl.  733. 

After  a  careful  review  of  the  whole  record, 
we  are  convinced  that  no  substantial  error 
was  committed  in  the  trial  or  In  the  manner 
in  which  the  present  case  was  submitted  to 
the  Jury. 

^e  several  assignments  are  overruled, 
and  Uie  Judgment  la  affirmed. 


In  re  PAOKBS'S  ESTATB.    (No.  U 
Appeal  of  PBARSALL  et  aL 

(Supreme  Court  of  Pennsylvania.   July  1, 1914.) 

1.  Wnxs  («  686*)— CONSTBUOTIOIT— Termiwa- 
TIOW  OF  TBUBT. 

Testator  bequeathed  bis  estate  In  trust,  em- 
powering tbe  trustees  to  sell  certain  property. 
Invest  Uie  proceeds,  and  transfer  to  certain 
charities,  to  which  he  had  beqaeatbed  certain 
income,  the  principal  thereof,  and  then  gave 
the  residue  of  his  estate  in  trust  for  each  of 
his  tbree  children,  empowering  each  child  to 
appoint  by  will  one  half  of  his  share  of  the 
income  during  the  trust  and  one  half  of  his 
share  of  the  principal  at  Its  termination,  with 
a  gift  over  of  the  other  half  of  the  income  of 
each  child's  share  to  the  children  of  such  child 
during  the  continuance  of  the  trust  and  the 
other  half  of  tbe  principal  at  its  termination. 
He  further  provided  that,  on  failure  of  any 
child  to  so  appoint  that  part  should  be  dis- 
posed of  as  provided  as  to  the  one-half  of  the 
income  and  principal  which  such  child  could  not 
dispose  of  by  will ;  that,  if  any  child  should  die 
without  children,  one-bfuf  of  bis  income  should 
be  paid  to  the  survivors  and  their  children, 
during  the  trust,  and  one-balf  oS  the  principal 
on  termination  thereof  ;  that,  U  there  should 
be  no  descendant  of  tbe  tiiree  children  living 
at  termination  of  the  trust,  two  thirds  of  the 
property  in  the  trustees'  hands  should  go  to 
relatives  named,  and  the  remaining  third  to  the 
previously-mentioned  charitiei.  A  further  pro- 
vision stated  that  "to  avoid  any  possible  mis- 
apprehension *  •  •  I  wish  my  •  •  • 
trustees  to  •  *  •  continue  my  investments 
in  stock  and  other  securities  of  the  *  *  * 
railroad  company  and  other  companies  con- 
nected with  it  ouring  the  continuance  of  the 
trust,  *  *  *  or  for  80  long  a  period  as 
•  *  •  may  be  deemed  best,"  and  that  the 
"trust   •    •    *    shall  terminate  21  years  att- 
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92A^ 


■smetopleaaaBeetlOB  MUMBSRlnDeo.J)ic.«AiB.D1«.Kiy-Ns.Stcli*4Bsv'rlBdins 


Digitized  by 


Google 


66 


02  ATLANTIC  EEPOETEB 


(Pa. 


er  ibe  death  of  the  last  survlTor  of  my  cbil- 
dren."  Testator's  three  children  died  without 
iflBae.  The  last  survivor  of  aucb  children  be- 
queathed that  portion  of  her  father's  estate  aa  to 
which  she  could  appoint  to  trusteeB  to  pay  an- 
naitiea  for  21  years,  and  the  principal  then  to 
charities.  Held  tJiat,  since  the  dominant  pur- 
pose of  testator  was  to  beep  under  control  of 
the  trusteeB  and  their  succesaois  the  stock  and 
other  securities  of  the  railroad  company,  and 
its  affiliated  corporations,  so  long  aa  the  trus- 
tees should  deem  best,  not  exceeding  the  period 
permitted  by  law,  ,and  to  keep  a  large  portion 
of  the  property  in'  trust  for  the  benefit  of  the 
three  children  and  their  descendanta,  so  long 
as  permitted  by  law,  and  since  the  railroad*» 
securities  bad  been  sold  or  turned  over  to-  the 
charities,  and  the  three  children  bad  died  with- 
out issue,  the  trust,  having  served  its  pur- 
pose, should  be  terminated. 

[Ed.  Note.— For  other  cafiee,  see  Willa,  Cent 
Dig.  §f  1631-1637 ;  Dec  Dig.  fi  686.*3 

2.  TBU8TS  (i  60*)— Tesiamentabt  Tbust— Va- 
lidity. 

A  trust,  whether  limited  to  a  life  or  a 
term  of  years,  will  not  be  upheld,  where  Its  pur- 
pt)ee  fails  before  the  expiration  of  the  life  or 
term. 

[Ed.  Note.— For  other  cases,  na  Trusts,  Gent 
Dig.  I  82;  Dec.  Dig.  I  60  *] 

8.  Wiiia  (§  470*)— CoNSTBucTiow. 

Testator's  intent,  gathered  from  the  (our 
comers  of  the  will  and  not  from  any  particular 
part,  must  govern  the  construction. 
■  [Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  S  988 ;  Dec.  Dig.  g  470.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
GbuQty. 

Adjudication  in  the  estate  of  Asa  Packer, 
deceased.  From  a  decree  <iipTni«Ting  the  ex- 
ceptions to  the  adJndlcatiiHi,  David  J.  Pear- 
sall  and  others,  executors  of  the  estate  of 
Mary  Packer  CammlngB,  deceased,  appeal. 
Afflrmed. 

See,  also,  92  AU.  70,  74,  76. 

From  the  adjudication  of  the  eleventh  ac- 
count of  the  executors  and  trustees  under  the 
will  of  Asa  Packer,  deceased.  It  appeared  that 
the  will  of  Asa  Packer  provided : 

(1)  The  appointment  of  executors  and  tms- 
tees,  to  be  called  "trustees."  (2)  Regulating 
the  appointment  of  successors  to  the  trustees, 
(3)  Devise  of  all  testator's  property  to  the  trus- 
tees. (4)  Grant  of  power  to  trustees  to  make 
contracts,  deeds,  bills  of  sale,  and  all  other  nec- 
essary instruments  of  writing.  (5,  6)  Begulat- 
ing  actions  of  trustees.  (7,8,9,10)  Regulating 
actions  of  trustees  and  expressing  testator's 
wishes  in  regard  to  Lehigh  Valley  Railroad  hold- 
inys.  (11)  Conferring  the  right  upon  testator's 
widow  to  take  such  part  of  bis  estate  as  she 
might  desire.  (12)  Devise  of  testator's  man- 
sion house  to  his  children  in  certain  order,  and 
providing  that  upon  the  death  of  the  last  dev- 
isee wimout  issue,  "then  said  estate  shall 
fall  back  into  and  become  part  of  the  residue 
of  my  estate."    (13)  Speci&c  devise  of  a  house. 

g4)  Be9uests,  among  others,  to  six  persons  des- 
nated  mdividually  by  name,  the  testator  add- 
ing, "All  of  them  being  my  nephews  and  nieces." 
(15)  Bequests,  among  others,  $50,000  each  to 
"my  grandchildren,  Sallie  P.  Linderman,  Robert 
P.  Liuderman,  and  Oarrett  Linderman,  the 
children  of  my  deceased  daughter,  Lucy  Linder- 
mjin."  (16, 17, 18)  Bequests  to  several  chari- 
ties. (19)  Bequest  of  $1,500,000  to  Lehigh  Uni- 
versity, with  specific  directions  as  to  time  and 
manner  of  payment    C-0)  Bequest  of  $500,000 


to  same  university,  with  specific  directions 
as  to  time  and  maoner  of  payment.  (21)  Be 
quest  of  $300,000  to  St.  Luke's  Episcopal  Hos- 
pital at  Bethlehem  with  specific  directions  aa  to 
time  and  manner  of  payment  and  with  a  farther 
direction  that  injured  employ^  of  the  Lehigh 
Valley  Railroad  should  have  foee  treatment. 
(22)  Further  directions  concerning  the  bequests 
contained  in  the  nineteenth,  twentieth,  and  twen- 
ty-first articles  of  the  will,  and  empowering  the 
trustees  to  invest  In  the  securities  of  the  Lehigh 
Valley  Railroad  Company.  (23)  Authorizing 
the  Packer  trustees,  in  their  discretion  at  any 
time,  to  pay,  sign,  and  transfer  to  the  trustees 
of  the  Lehigh  University  and  to  the  trustees  of 
St  Luke's  Hospital  the  funds  held  for  the  ben- 
efit of  those  institutions  and  stating  that  his 
trustees  shall  "control  the  sale  of  such  securi- 
ties (investments  in  the  Lehigh  Valley  Railroad 
and  affiliated  oorporatlons)  even  after  thej 
have  handed  them  over  and  assigned  them  if  it 
can  lawfully  be  done"  further  providing  that, 
if  the  securities  are  not  transferred  bpfore  the 
termination  of  the  trusts  for  his  "cbildFen  and 
grandchildren  and  their  issue,"  tiieD,  "npon  such 
determination^"  the  rights  of  these  charities  to 
the  securities  held  for  thiem  shall  become  ab- 
solute, and  they  shall  be  handed  over  and  trans- 
ferred to  the  respective  legatees.  (24)  Creat- 
ing annuities  of  ^,000  each  for  Us  three  chil- 
dren, Mary  Hanbah  Packer  (Mrs.  Cummines). 
Robert  A.  Packer,  and  Harry  C.  Packer.  (25) 
Bequest  of  the  net  income  from  the  residuar?  es- 
tate to  the  three  children  just  named.  (26)  "I 
further  will  and  direct  that  eadi  of  my  said 
children  shall  have  the  power  to  dispose  by  will 
of  the  one-balf  part  of  the  one-third  of  the  in- 
come of  the  said  residue  for  and  during  the  pe- 
riod of  time  that  the  trusts  of  this  will  shall  con- 
tinue. •  *  •  "  (27)  "I  also  will  and  direct 
that  each  of  my  said  children  shall  have  the 
power  to  dispose  by  will  of  the  one-balf  part  of 
the  one-third  of  the  principal  of  the  said  resi- 
due, such  will  to  take  effect  as  to  tiie  said 
one-half  part  of  the  said  one-tbird,of  said  prin- 
cipal of  said  residue  respectively  upon  the  ter- 
mination of  the  trusts  under  this  will,  as  here- 
after provided  and  the  trustee  shall  pay,  band 
over  and  transfer  and  deliver  the  said  one-half 
part  of  the  one-third  part  of  the  priociiMl  of 
said  residue  as- respectively  bequeatned  and  de- 
vised to  the  persons  in  the  manner  and  for  the 
uses  and  purposes  directed  by  the  said  wills  of 
my  said  children."  (28)  "I  further  will  and  di- 
rect that  upon  the  death  of  any  one  or  more  of 
my  said  three  children  the  trustees  shall  pay 
to  the  children  of  such  decedent  equally  and  an- 
nually the  remaining  half  part  of  the  Income  of 
the  one-third  of  said  residue  during  the  time 
the  trusts  hereunder  shall  continue  and  npon 
the  termination  of  the  trusts  the  remaining  half 
of  such  one-third  of  said  principal  of  said  resi- 
due shall  be  paid,  handed  over,  transferred  and 
delivered  to  ue  children  of  such  decedents  re- 
spectively and  in  case  of  the  death  of  any  one 
or  more  of  the  children  of  such  decedent,  leaving 
issue  surviving  them  the  issue  of  such  decedent 
shall  stand  in  the  place  of  and  take  the  share  the 
parent  would  have  taken  if  living."  (29)  "In 
case  of  the  death  of  any  one  or  more  of  my 
children  without  disposing  by  will  ot  the  whole 
of  the  one-half  of  the  income  or  principal  or 
any  portion  thereof  above  authorized  to  be  dis- 
posed of  by  will  then  such  one-half  of  said  In- 
come or  principal  or  both  so  undisposed  of  shall 
go,  descend  and  be  disposed  of  by  my  trustees 
hereunder,  as  is  directed  and  provided  in  ref- 
erence to  the  remaining  one-halt  of  said  income 
and  principal  which  such  child  or  children  are 
not  authorized  to  dispose  by  will."  (30)  "In 
case  of  the  death  of  one  or  more  of  my  chUdren 
without  leaving  children  surviving  them,  the 
remaining  one-half  of  the  one-third  of  the  in- 
come of  said  residue  appropriated  to  such  child 
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or  efandren  shall  be  paid  over  to  the  suTTiTins 
child  or  children  annually  during  the  lifetime 
of  iDch  sarriTor  or  survivora  respectiTely  and 
npoD  the  dwtb  of  such  surrlror  or  sorriTors  to 
the  children  of  snch  anrrivor  or  surriTorB  during 
the  continuance  of  these  trusts  and  the  principal 
shall  in  like  manner  be  paid  over,  transferred 
and  delivered  to  the  same  persons  and  in  the 
same  manner  as  is  provided  in  reference  to  the 
reniabiiDg  one-half  of  the  one-third  of  the  princi- 
pal of  snch  survivor  or  sarvivors.  And  these 
proviaiona  shall  also  apply  with  full  power  and 
effect  to  anjr  portions  of  the  income  or  principal 
of  said  residue  not  disposed  of  by  will  by  my 
said  children  as  they  are  above  authorized  to 
do."  (31)  "The  trusts  under  this  will  shall  ter- 
minate twenty-one  years  after  the  death  of  the 
last  snrvivor  of  my  said  three  children,  My 
purpose  and  will  is  that  whatever  property,  as- 
sets or  estate  may  then  be  in  the  hands  of  the 
tmstees  not  otherwise  disposed  of  by  this  will 
or  undisposed  of  by  the  wUls  of  my  children 
made  as  above  provided  for,  shall  then  be  hand- 
ed over,  paid,  transferred  and  delivered  to  my 
then  ]iving  nsne  who  may  be  descended  from 
my  said  three  children  who  shall  take  per  stirpes 
the  issue  of  each  child  taking  only  what  the 
parent  vrould  have  taken  if  living  and  the  issue 
of  each  of  my  own  children  being  considered 
a  nnit  for  the  purpose  of  distribution.  In  case 
there  should  be  no  one  descendant  of  my  said 
three  child r^  then  living  the  property  and  eft- 
tate  then  in  the  hands  of  the  trustees  undis' 
posed  of  aa  above  mentioned  shall  be  divided  in- 
to three  parts  and  the  one  thereof  shall  go  to 
tlie  children  of  my  daughter  Lucy  £.  Linder* 
man,  and  their  inne— one  thereof  to  my  nephews 
and  nieces  hereinbefore  mentioned  and  the  re- 
maining part  shall  go  to  the  Lefaifch  University 
and  to  St  Luke's  Hospital  at  Bethlehem  in 
the  manner  for  the  purposes  and  in  the  propor- 
tion in  which  and  for  which  I  have  already 
prortded  In  the  legacies  as  to  those  Institutions 
mdadbiff  tiie  provisions  for  the  library." 

A  codldl  to  the  will  contains  several  gen- 
eral directlona  to  the  trustees,  among  others : 

"To  avoid  any  possible  misapprehension  aa  to 
myjmrposes  in  the  said  will  I  now  repeat  that 
I  wish  my  executors  and  trustees  to  retain  and 
continue  my  investments  in  the  stock  and  other 
eecnrities  of  the  Lehigh  Valley  Railroad  Com- 
pany and  other  companies  connected  with  it 
daring  the  continnance  of  the  trusts  under  said 
will  or  for  as  long  a  period  as  in  their  discre- 
tion may  be  deemed  best" 

The  will  of  UaiT  Packer  Cnmmings,  the 
last  BDrriTliiff  <Adld  of  Aaa.  Packer,  exerdsed 
the  pow»  of  appointment  given  by  the  twen- 
tr-slxth  and  twenty-seventh  artldes  of  her 
tatlier'B  wlU.  She  divided  the  portion  of 
his  estate  wlddi  she  had  tb.e  right  to  dispose 
of  Into  two  parts,  one  consisting  of  twenty 
twenty-ttiirds  and  the  other  of  three  twenty- 
thirds.  The  first  of  these  parts  she  gave  to 
LeUgh  nnlveraity,  tiie  Income  to  be  paid 
for  21  years  and  the  principal  at  tlie  expira- 
tion of  tbat  time:  the  other  she  gave  to  trus- 
tees named  in  her  will,  said  tmstees  to  paycer^ 
tain  annnitleB  dnrlng  a  period  of  21  years  aft- 
er her  death,  and  at  the  expiration  of  that 
time  the  principal  to  be  divided  and  paid  to 
the  "B(4>ert  Packer  Hospital,  the  Church  of 
the  Redeemer,  St.  John's  Church,  in  tmst  for 
the  Church  Home  for  Children,  the  board  of 
sdrool  dlrectOTs  of  the  borough  of  Mauch 
Chunk,  and  the  boron^  council  of  the  bor* 
oogh  of  Bfaueb  Chunk." 

The  court  below  declared  the  trusts  for  Asa 


Packer's  diUdren  at  an  end,  upon  the  death 
of  Mrs.  Cummlngs,  and  awarded  to  the  trus- 
tees In  her  will  one  forty-sixth  of  the  entire 
prindpal  of  tiie  Packer  estate.  The  aj^l- 
lants,  as  executors  and  trustees  under  the 
Cummlngs  will,  claimed  to  have  awarded  to 
them,  for  the  beneficiaries  of  income  appoint- 
ed by  tiielr  testratrlx,  three  twenty-thirds  of 
one-half  of  one-thlrtl,  or  one  forty-sixth 
of  the  Income  from  the  entire  residuary  es- 
tate of  Asa  Packer.  They  contended  tbat 
thrae  beneficiaries  were  entitled  to  rec^ve 
this  proportion  of  the  Income  and  to  have  the 
entin  residuary  estate  of  Asa  Packer  held 
together  for  this  purpose  for  21  years  from 
the  death  of  their  decedent;  and  they  com- 
plain that  by  Its  decree  **the  court  compelled 
appellants  to  take  for  their  beneficiaries  the 
entire  Income  from  a  fraction  of  the  principal 
of  the  Packer  estate,  whereas  their  right  Is 
to  have  a  fraction  ot  the  Income  of  the  en- 
tire principal." 

Ar^ed  before  FELL,  0.  J.,  and  BROWN, 
POTTBR,  EUSm,  and  MOSCHZISKBR,  JJ. 

A.  H.  Wintersteen  and  John  Hampton 
Barnes,  both  of  Philadelphia,  for  appellants. 
W.  n.  Hensel,  of  Lancaster,  for  appellees 
Underman  and  others.  W.  W.  Montgomery, 
Jr.,  <tf  Pblladeliaila,  for  appdlee  Louise  D. 
Bathbun.  Joseph  HIU  Brlnton,  of  Phlladel- 
lOila,  for  appellees  encntors  and  I^teea  of 
John  BL  Bathbun.  J.  Davis  Brodhead,  of 
South  Bethlehem,  for  appellees  executors  of 
the  estates  of  Wilbur  and  others. 

MOSCHZISEER,  J.  [1]  The  questUHi  here 

involved  ia: 

"Did  the  trusts  under  the  testator's  will  cease 
upon  the  death,  October  29,  1912,  of  Mary 
Packer  Cummlngs,  the  last  survivor  of  the 
three  children  named  in  his  will,  or,  as  con- 
tended by  the  appellanta,  do  they  continue  for 
21  years  from  said  date?" 

Asa  Packer  died  May  17,  1879,  leaving  a 
will  and  codicil,  which  were  duly  probated. 

designated  five  executors,  to  whom  he 
devised  all  his  property  in  trust,  as  is  more 
particularly  shown  In  the  abstract  of  the  will 
to  be  found  In  the  reporter's  notes  published 
la  connection  with  this  opinion.  The  testator 
left  to  survive  him  a  widow,  who  died  In- 
testate November  17, 1882,  and  three  children, 
Robert  A.  Packer,  who  died  February  20, 
1883,  Harry  B.  Padcer,  who  died  February 
1,  1881,  and  Mary  Packer  Cummlngs,  who 
died  October  29,  1912,  all  testate  and  with- 
out tesue. 

Shortly  after  the  death  oi  Ktrs.  Cum- 
mlngs, Asa  Packer's  trustees  filed  an  ac- 
count  embracing  bis  residuary  estate,  and, 
at  the  adjudication  of  this  account,  the  au- 
diting Judge  construed  the  will  as  showing 
two  dominant  thoughts:  (1)  To  keep  under 
the  control  of  the  trustees  designated  by  the 
testator  and  their  successors,  all  his  stock 
and  other  securities  of  the  Leblgh  Valley 
Railroad  Company  and  Its  afflllated  cor- 
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poratlons,  for  as  long  a  period  (within  tbe 
limits  of  the  law)  as  in  their  Judgment 
might  seem  best;  (2)  to  keep  a  large  portion 
of  his  property  in  trust  for  the  benefit  of 
the  three  children  named  by  him,  and  their 
descendants,  as  long  as  permitted  by  law. 
The  trustees  were  given  the  right,  however, 
in  their  discretion,  to  dispose  of  the  testa- 
tor's Lehigh  Valley  Railroad  holdings;  and 
this  they  did  before  the  decease  of  Mrs. 
Cummlngs.  They  were  also  empowered  to 
pay,  to  the  authorities  of  the  Lehigh  Uni- 
versity and  the  St  Luke's  Hospital  of  Beth- 
lehem, funds,  considerable  in  amount,  in- 
vested in  Lehigh  Valley  securities,  held  in 
trust  for  those  institutions,  which  privilege 
they  likewise  exercised  prior  to  the  death  of 
Mrs.  Cummlngs.  The  court  below  concluded 
that  since  testator's  three  children  liad  died 
without  issue  (each  disposing  by  will  of  the 
proportion  of  the  estate  of  their  father, 
principal  and  income,  over  which  he  or  she 
had  the  right  of  appointment),  and  since 
the  university  and  hospital  had  obtained 
actual  possessloh  of  the  sums  devised  to 
them,  and  tbe  interests  of  the  Lehigh  Val- 
ley Railroad  bad  been  severed  from  tbe  es- 
tate, the  purposes  the  testator  bad  In  mind 
when  be  created  the  tnut  were  accom- 
plished, and  therefore  no  snffldeat  or  valid 
reason  existed  for  continuing  it. 

[2,1]  In  an  elaborate  opinion  sustaining 
the  conclusion  tiiat  t^e  trust  had  terminated. 
Judge  Aoderson,  Qieaking  for  the  orphans* 
court  in  banc,  so  well  states  the  views  of 
that  tribunal  that  we  cannot  do  better  than 
to  quote  liberally  therefrom.  It  is  there 
said: 

"The  law  of  Pennsylvania,  following  the  law 
of  England,  prescribes  a  time  limit  to  the  power 
of  a  testator  to  tie  up  his  estate,  and  that  is 
during  the  period  of  a  life  or  lives  in  being  and 
21  years  thereafter;  and  it  is  clear  that,  when 
the  testator  sat  down  with  his  scrivener  to  cre- 
ate tbe  trusts  under  the  will  in  controversy, 
that  time  was  fixed  in  their  minds  as  tbe  limit 
beyond  which  they  could  not  go,  for  we  read  in 
the  thirty-first  item  of  this  will  that  this  trust 
shall  terminate  21  years  after  the  death  of  .the 
last  survivor  of  his  children.  A  trust,  bow- 
ever,  whether  limited  to  a  life  or  for  years,  will 
not  be  upheld  if  its  purpose  fail  before  jtbe  ex- 
piration of  tbe  life  or  term  of  years.  Ttiis  is 
well  illustrated  by  *  *  *  Kuntzleman's  E»- 
tate,  IStt  Fa.  142,  20  AtL  645,  2U  Am.  St  Rep. 
909;  Lee's  Estate,  207  Pa.  'ZIS,  5(t  Atl.  42d; 
Koenlg*B  AppeoL  67  Pa.  352;  *  •  •  Wood- 
buro's  Estate,  161  Pa.  586,  26  Atl.  146 ;  Ooo- 
ver'8  Appeal,  74  Pa.  143;  McMullht  v.  Mc- 
Mullin.  8  Watts,  236;  Bnibaker's  Appeal,  66 
Pa.  317;  Rea  v.  Trost  Co..  17  Phila.  357; 
Snyder's  Estate,  17  Pa.  Dist.  R.  270.  Also  see 
Yarnall's  Appeal,  70  Pa.  335.  339.  Of  coarse, 
where  the  testator  in  unequivocal  language  pro- 
vides for  a  definite  term,  and  the  purpose  of 
the  trust  is  not  unlawful,  as  in  Biddle'a  Ap- 
peal, 99  Pa.  525,  and  Derbyshire's  Estate,  23» 
Pa.  389,  86  AtL  878,  in  which  it  was  evidently 
the  intention  of  the  testator  to  fix  a  time  dur- 
ing which  a  fund  might  accamulate  for  the 
benefit  of  a  charity  (accumulation  for  that  pur- 
pose not  being  withm  tbe  inhibition  of  tbe 
act),  the  trust  will  be  upheld  during  tbe  whole 
period  named  by  tbe  testator.  The  principal 
coutentim  in  the  present  case  is  as  to  whether 


the  trust  created  by  the  will  of  Asa  Packer  falls 
into  the  one  or  the  other  of  these  two  classes; 
It  being  argued  on  the  one  hand  that  Its  pur- 
pose has  been  accomplished,  and  on  the  other 
that  the  testator  has  indicated  a  time  withiu 
the  lawful  period  during  which  it  should  con- 
tinne. 

"It  is  a  fundamental  proposition  in  constru- 
ing wills  that  the  testator's  intention  moat 
govern,  and  that  this  intention  is  to  be  gathered 
not  from  any  particular  words,  phrase,  or 
paragraph,  but  cram  the  four  comers  of  the 
will;  and,  as  has  been  stated  in  many  cases, 
the  best  way  of  arriving  at  that  intention  is 
to  place  ourselves  In  the  position  of  the  testa- 
tor, and  from  tbat  standpoint  read  the  wilt 
*  *  *  Herman's  Estate,  220  Fa.  62,  69  Att. 
285.  The  testator,  at  the  time  of  the  making  Of 
this  will,  was  the  possessor  of  a  large  fortune, 
which  had  grown  with  the  growth  of  the  Le- 
high Valley  'Railroad  and  its  appurtenances,  of 
which  road  he  was  the  builder,  and  upon  whose 
success  bis  fortune  largely  depended.  He  had 
a  wife,  three  living  children,  grandchildren,  the 
children  of  a  deceased  daughter,  and  collateral 
relatives.  He  was  the  founder  and  benefactor 
of  St  Luke's  Hospital  and  of  LeUgb  Uniw* 
sity.  •  «  •  His  wife  and  children  were  tlw 
natural  objects  of  his  boonty,  and  the  success 
of  the  institutions  named  evidently  was  of  great 
moment  to  him.  *  *  *  He  was  also  interest- 
ed particularly  in  keeping  up  the  connection  be* 
tween  bis  estate  and  the  Lehigh  Valley  Kali' 
road.  With  these  objects  in  mind,  he  wrote  his 
will,  by  which,  after  providing  for  various  lega- 
cies and  annuities,  he  gave  the  residue  of  his 
estate  to  trustees  to  pay  out  of  the  income  to 
be  derived  therefrom  (after  certidn  provisioiiB 
for  his  wife  and  the  university  and  hospital 
which  have  been  carried  out)  certain  annuities 
to  each  oT  his  children,  and  tiie  balance  to  ttram 
in  equal  shares  during  thdr  respective  lives, 
and  upon  their  deaths  the  income  to  their  efall* 
dren  or  issue  during  the  life  of  tiie  survivor  ot 
survivors,  together  wtth  the  principal  upon 
the  death  of  tbe  last  survivor  of  his  children, 
giving,  however,  to  each  of  his  children  power 
to  appoint  by  will  one-half  of  bis  share  of  the 
income  during  the  life  of  the  trust  and  (at  the 
expiration  of  the  trust)  one-lialf  of  tbe  prin- 
cipal of  tbe  share  from  which  such  child  de- 
rived the  income.  By  the  last  item,  he  provided 
tbat  the  trusts  under  bis  will  should  terminate 
21  years  after  the  death  of  tlie  last  survivor 
of  bis  three  children,  and,  in  case  there  should 
then  be  no  one,  descendant  of  his  said  three 
children  living,  the  one-half  of  the  principal  of 
his  estate  and  such  portion'  as  had  not  been 
disposed  of  by  his  said  three  children  shoald 
pass  in  equal  shares  to  the  children  of  bis 
deceased  daughter  and  their  issue,  to  his  neph- 
ews and  nieces  mentioned  In  his  will,  and  to 
the  university  and  hospital.  Testator  left  snr- 
viving  three  children,  Robert  A.  Packer,  Uarry 
E.  Packer,  and  Mary  Hannah  Packer,  after- 
wards Cummlngs  (all  of  whom  died  testate 
but  without  issue),  and  three  children  of  his 
deceased  daughter.  Although  21  years  had  just 
begun  to  run  since  the  deatb  of  testator's  last 
surrivii]g  child,  claim  was  ULade  at  tbe  audit 
tbat  tbe  trust,  having  served  its  purpose,  should 
now  be  terminated;  and  the  auditing  jhdge 
so  found  by  hia  adjudication.  He  held  that  the 
paramount  thought  of  tbe  testator  in  tbe  cre- 
ation of  the  trust  was  to  provide  as  long  as  pos- 
sible (that  is  as  long  as  permitted  by  law)  an 
income  for  hia  three  children  and  their  de- 
scendants, with  the  collateral  purpose  also  ot 
keeping  as  long  as  possible  tbe  connection  be- 
tween the  estate  and  tbe  Lehigh  Valley  Rail- 
road, and  he  found  as  a  fact  tbat  the  connection 
between  the  estate  and  the  railroad  had  been 
severed  some  time  ago.  Tliis  purpose  of  tbe 
trust  having  been  accomplished,  and  the  three 
children  of  the  testator  being  deceased,  with- 
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oat  iatae,  he  declared  the  tnut  ended.  On  ex- 
cepttons  to  this  findinfr  it  vaa  argaed  *  •  * 
that  the  purpose  of  the  testator  waa  to  keep 
the  eetate  intact  aa  long  as  the  law  allowed, 
irrespective  ot  the  lives  of  his  children  or  other 
deacendantB;  and  that  for  this  purpose  he  bad 
Slrat  a  power  of  appointment  to  his  children 
dorinv  the  whole  period  of  21  rears,  which 
power  they  had  exercised,  and  that  the  trnst 
therefore  could  not  be  terminated  without  a 
disr^ard  of  the  rights  of  the  person  who  took 
under  Qieir  appointment.  It  la  true  the  testa- 
tor stated  in  bis  will  that  this  trnst  shall  ter- 
minate 21  years  after  the  death  of  the  last 
survivor  of  his  three  children,  but  It  is  also  true 
that  he  has  in  his  will  indicated  the  purposes 
for  which  the  trust  was  created.  (In  consider- 
ing this  subject,  we  drop  out  of  consideration 
the  university  and  hospital,  whose  trusts  were 
ended  by  the  action  of  the  trustees  under  the 
will,  and  the  Lehigh  Valley  Railroad,  the  con- 
nection of  the  estate  with  which  terminated  by 
the  sale  of  ita  secnrities  by  the  trustees.)  In 
the  nineteenth  item  of  his  will,  in  which  he 
speaks  of  the  retention  by  the  trustees  of  the 
fond  given  for  the  bene&t  of  the  Lehigh  Uni- 
versity, he  says  that  such  retention  shall  con- 
tinue 'until  the  final  termination  of  the  trusts 
created  for  my  children  and  their  children  and 
issue  under  this  will.'  In  the  twenty-third 
item  he  says*  *I  further  win,  bequeath  and 
direct  that  the  trustees  under  this  will  shall,  at 
the  time  limited  (or  the  determination  of  the 
trusts  under  this  will  for  my  children  and 
grandcbiidren  and  their  issue  as  hereinsfter 
provided  for/  pay  over,  etc.,  and  in  the  thirty- 
Grst  item,  "The  trusts  under  this  wiU  shall  {fer- 
mliMte  twenty-obe  years  after  the  death  ot  the 
last  survivor  of  m;  said  three  tihildren,'  but 
nowhere  in  the  will  does  he  in  terms  direct  tbat 
it  shall  continue  during  that  period.  It  is 
clear,  therefore,  that  the  controlling  thought  ot 
the  testator  was,  not  to  create  a  trnst  simply 
for  the  purpose  of  continuing  21  years  after 
the  death  ot  the  last  survivor  of  bis  childrea, 
but  a  trust  for  the  purpose  of  taking  care  ot 
his  childroi  named,  their  childrm,  luue  ot 
descendants,  as  long  as  the  law  would  auow. 

"It  will  be  borne  in  mind  that,  at  the  termi- 
nation of  the  trust,  the  testator  directed  the  es- 
tate in  case  of  the  death  of  his  children  without 
issue  to  be  distributed,  one  third  to  the  children 
of  his  deceased  daughter,  one  third  to  his  neph- 
ews, and  nieces  mentioned  in  his  will,  and  the 
remaining  third  to  the  university  and  hospital. 
In  makh^  the  gift  to  his  nephews  and  nieces 
mentioned  in  the  will,  who  were  then  living, 
he  shows  that  he  contemplated  the  possibility 
of  the  ending  of  this  trust  in  their  lifetime — a 
possibility  not  likely  to  have  been  within  his 
contemplation  had  be  fixed  an  inflexible  rule 
that  the  trust  must  continue  at  all  events 
for  21  years  l)eyond  the  life  of  bis  children,  who 
presumably  were  of  an  age  near  that  of  their 
cousins,  his  nephews  and  nieces.  (We  find  it 
stated  as  a  fact  in  one  of  the  paper  books  that: 
*At  the  tiiAe  of  the  probate  of  the  will,  all  of 
the  nephews  and  nieces  named  therein  were 
alive  and  ail  of  them  older  than  his  surviving 
children ;  they  are  all  dead  now.')  Nor  do  we 
think  the  fact  tliat  he  ^ave  his  children  power 
to  appoint  half  of  their  income  during  the  period 
of  the  trust  has  any  weight  In  shortening  or 
lengthening  that  term,  as  he  had  also  given 
them  power  to  appoint  the  principal;  bis  pur- 
pose dearly  being  to  give  them  the  right  of  ap- 
pdntment  ot  both  principal  and  income,  no  mat- 
ter how  long  the  trust  might  continue.  The 
purpose  of  the  testator  having  been  accomplish- 
ed, the  university  and  hospital  having  obtained 
their  gifts  of  principal,  the  interest  of  the  rail- 
nad  ha^ff  been  severed  from  the  estate.  «nd 
his  three  children  having  died  without  issue, 
there  la  no  reison  for  ctrntinulng  the  trust,  andi 
It  mnst  tlwrefbre  be  declared  terminated." 


These  views  fully  vindicate  the  decision 
of  the  learned  court  below,  and  but  Uttle 
more  need  be  said  In  disposing  of  the  pres- 
ent appeal. 

Mrs.  Cummings,  by  her  will,  devised  twen- 
ty twenty-thirds  of  the  share  of  the  income 
of  the  Packer  estate,  over  which  she  had 
power  of  appointment,  to  the  Lehigh  Univer- 
sity, for  21  years,  and  the  principal  at  the 
expiration  of  that  period;  to  the  appellanta 
(the  trustees  under  her  will),  she  devised 
the  remaining  three  twenty-thirds  of  income, 
in  trust  for  21  years,  to  support  three  an- 
nuities during  that  period,  and  to  pay  the 
balance  of  income  not  necessary  for  this 
purpose  to  certain  charities  named  by  her, 
the  principal  to  go  to  these  charities  at  the 
termination  of  the  trust.  The  appellants 
contend  that  the  entire  residuary  estate  of 
Asa  Packer  must  be  held  together  for  21 
years  from  Mrs.  Cummings'  death,  so  that 
the  provisions  of  her  will  may  be  literally 
carried  out  by  them.  The  court  below  took 
the  position  that,  while  the  children  of  Asa 
Packer  were  given  certain  powers  of  dispo- 
sition over  principal  and  Income  derived  from 
his  residuary  estate,  yet  their  control  was 
subject  to  the  terms  of  bis  will,  saying: 

"The  power  of  appointment  over  income  was 
to  appoint  during  uie  life  of  the  trust;  after 
that  the  power  was  to  appoint  the  same  pro- 
portionate part  of  the  principal.  •  *  •  There 
IS  nothing  m  the  will,  however,  which  contem- 

f>Iated  the  appointment  of  income  beyond  the 
ife  of  the  trust,  and  the  mere  fact  that  the  ap- 
pointer  *  *  *  can  fix  a  time  limit  in  her  ap- 
pointment of  income  cannot  prolong  the  dura- 
tion of  the  trust.  Being  entitled  to  appoint  the 
principal  at  the  termination  of  the  trust,  she 
can  provide,  as  she  did,  that  income  only  shall 
be  payable  during  21  years.  But  this  is  not  a 
portion  of  the  income  of  testator's  whole  estate, 
but  the  income  from  the  definite  share  of  the 
principal  wliich  she  was  entitled  to  appoint. 
The  argument,  therefore,  based  upon  the  line 
of  cases  of  which  Wilen's  Appeal,  105  Pa. 
121,  and  Aubert's  Araeal,  119  Pa.  48,  12  Atl. 
810,  are  examples,  falls.** 

This  position  Is  undoubtedly  sound.  As 
pointed  out  by  the  learned  court  below,  the 
Paciier  will  does  not  show  a  fixed  Intention 
that,  under  any  and  all  conditions,  the  trust 
should  continue  for  21  years ;  and  when  Its 
real  purpose  was  accomplished,  under  the 
relevant  principles  of  law.  It  came  to  an  end. 
Therefore  it  follows  that  Mrs.  Cummings 
could  not  keep  the  trust  alive  by  a  provi- 
sion In  her  will,  for,  as  already  stated,  her 
power  to  appoint  the  Income  of  the  Packer 
estate,  as  such,  was  limited  t»  the  duration 
of  the  trust  created  by  her  father. 

The  Packer  will  contains  no  express  direc- 
tion that  the  trust  In  question  shall  continue 
for  21  years  or  any  other  definite  time;  In 
fact,  this  period  Is  only  mentioned  once,  and 
that  Is  in  the  thirty-first  article,  where  the 
te&tator  directs  that  the  trust  "shall  termi- 
nate twenty-one  years  after  the  death  of 
the  last  survivor  of  my  said  three  children." 
When  read  as  a  whole,  the  will  strongly  sug- 
gests that  the  testator,  having  in  mind  the 
rule  against  perpetuities  and  the  principal 
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that  the  posaibllitr  of  a  conflict  between  It 
and  a  testamentary  disposition  Is  sufficient 
entirely  to  avoid  the  latter  (James  Estate, 
246  Pa.  118,  91  Ati.  611),  Inserted  this  pro- 
Tlalon  to  make  snre  to  keep  within  the  law. 
He  DO  doubt  desired  to  show  express  recog- 
nition of  and  compliance  with  the  rale  In  or- 
der to  avoid  the  possibility  of  conflict  be- 
tween it  and  the  trnst  created  for  his  "chil- 
dren and  their  children  and  Issue."  In  oth- 
er words,  the  testator's  dominant  purpose 
was  to  keep  the  Lehigh  Valley  secnrttles  un- 
der the  control  of  his  trustees  and  to  pro- 
tect his  three  living  children  and  their  Is- 
sue for  as  long  a  time  as  permitted  by  law, 
not  to  create  a  trust  for  the  definite  period 
of  21  years.  The  argnments  against  this 
conclusion  are  not  convincing.  In  answer 
to  those  not  already  touched  upon,  we  may 
Bay  that,  in  our  view,  the  word  "then,"  as 
used  In  the  thlrty-flrst  paragraph  of  the  will, 
taken  in  connection  with  the  rest  of  the  In- 
Btrament,  should  be  read  as  referring  to  the 
'termination'*  of  the  trust,  whenever  that 
might  occur,  and  not  to  the  end  of  a  fixed 
and  unchangeable  period  of  21  years.  Again, 
the  provision  In  the  twelfth  paragraph  that, 
in  the  event  of  none  of  testator's  three 
children  leaving  descendants,  the  mansion 
bouse  should  "fall  back  and  become  part  of" 
hie  residuary  estate  does  not  of  necessity  in- 
dicate that  the  trust  Involving  the  residuary 
estate  Is  to  be  continued  for  a  farther  period 
of  21  years.  On  the  contrary.  It  seems  to  as 
that  this  direction  merely  Indicates  that, 
in  the  event  provided  for,  the  mansion  house 
was  to  be  treated  as  any  other  part  of  tes- 
tator's residuary  estate ;  ttiat  Is  to  say,  the 
trustees  under  his  will  were  to  take  the  prop- 
erty in  question  for  distribution,  not  for  ad- 
ministration. 

The  construction  adopted  by  the  ccfort  be- 
low Is  not  only  reasonable  and  In  accord  with 
the  applicable  principles  of  law  and  the  rel- 
evant rules  of  Interpretation,  but  it  avoids 
either  a  partial  Intestacy  as  to  one-half  of 
the  Income  from  the  decedent's  restdnary  es- 
tate or  an  invalid  accumulation  of  such  In- 
come, one  or  the  other  of  which  would  re- 
sult if  the  win  were  constmed  to  mean  that 
•  the  trust  under  consideration  must  continue 
for  21  years  after  the  death  without  Issue 
of  the  last  of  the  testator's  children.  Mo- 
Bride's  Estate^  162  Pa.  192,  25  Atl.  613;  Sld- 
dall's  Estate,  180  Fa.  127,  36  AU.  670 ;  Lefe- 
bvre  V.  D'Arcy,  238  Pa.  236,  84  Atl.  765. 
There  are  several  appeals  In  this  case;  and 
for  that  reason  we  shall  leave  it  to  the  court 
below  to  make  a  proper  order  covering  the 
costs.  AU  the  points  here  discussed  are  rais- 
ed by  the  first  assignment  of  error.  This  as- 
signment Is  overruled,  and  the  others  are  dis- 
missed. 

The  decree  is  affirmed;  tbe  costs  to  be 
I»ald  by  the  appdiants  and  others,  as  ordered 
by  the  orphans'  court  when  the  record  Is  re- 
turned to  It 
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Appeal  of  LINDEBMAN. 

(Supreme  Court  ot  Pennsylvania.   July  1, 
1914.) 

1.  Wills  (S  634*)— Cowbtroction— Distbibtt- 
TioN  OF  Estate— Bankbuptct. 

A  testator,  who  was  survived  by  three  chil- 
dren and  the  children  of  a  deceased  dauebter. 
left  his  estate  on  certain  trusts,  directed  the 
trustees  to  pay  certain  bequests,  and  provided 
that  whatever  property  might  be  Id  the  bands 
of  his  trustees  not  othorwise  disposed  of  on 
termination  of  the  trust  should  be  paid  over, 
"transferred  and  delivered"  to  the  descendants 
of  the  three  children,  or,  if  there  were  no  such 
descendants  then  living,  the  property  should 
be  divided  into  three  parts,  (me  of  which  should 
go  to  tbe  children  of  the  deceased  daughter  and 
their  issue,  one  to  certain  nieces  and  nephews, 
and  the  remaining  part  to  certain  charitable  in- 
stitutions. Testator's  three  children  died  with- 
out issue  and  the  trust  terminated.  Two  chil- 
dren of  the  deceased  daughter  died,  their  mother 
having  predeceased  tiiem  before  tiie  making  of 
the  will,  and,  although  alive  at  the  death  of 
the  testator,  the  nieces  and  nephews  mentioned 
in  the  will  were  dead  when  the  last  of  testator's 
three  children  died.  During  the  continuance  of 
the  life  estate  of  testator's  three  children,  his 
only  surviving  grandchild  tranaferred  to  his 
trustee  in  bankruptcy  "all  the  right,  title,  and 
interest,  present  and  future,  vested  or  contin- 
gent," which  the  transferror  now  has  or  may 
have  under  testator's  will.  Held,  that  a  claim 
presented  by  such  grandchild  after  the  death  of 
the  last  of  the  three  life  tenantg,  based  on  the 
contention  that  the  bequest  to  the  children  of 
testator's  deceased  daugber  and  their  issue  was 
a  contingent  remainder,  which  did  not  vest  un- 
til termination  of  the  trust  estate,  and  was  not 
transferable  by  him,  and  that  the  whole  inter- 
est vested  in  him  as  the  sole  survivor  of  a 
class,  that  the  interest  of  the  nieces  and  neph- 
ews was  contingent,  and,  since  they  all  died 
during  the  preceding  life  estates,  one-half  of  the 
interest  bequeathed  to  them  passed  to  him,  was 
properly  disallowed,  on  the  ground  that  the  in- 
terest of  such  grandchild  and  of  the  nieces  and 
nephews  vested  at  testator's  death,  subject  to  be 
divested  by  the  birth  of  issue  to  testator's  chll* 
dren,  and  that  the  interest  of  the  grandchild 
had  been  transferred  to  his  trustee  in  bank- 
ruptcy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  1488-1610;  Dec.  Dig.  S  634.*] 

2.  Bahkbuptcy  (8  143*)— Pkopekty  Acquired 

BT  TSUSTKE— TbANSFEBABILITY. 

Transferability  is  tbe  broad  test  of  the 
title  of  a  trustee  in  bankruptcy,  under  the  pro- 
vision of  the  Bankruptcy  Act  that  all  proper- 
ty which  the  bankrupt  could  by  any  means  have 
transferred,  or  which  could  have  been  levied 
on  or  sold  under  judicial  proceedings,  shall  pass 
to  his  trustee;  and  such  transferability  depends 
on  the  law  of  the  jurisdiction  in  which  the  prop- 
erty is  located. 

[Ed.  Note.~Por  other  cases,  see  Bankruptcy. 
Cent  Dig.  »  194.  201,  202,  213-217,  223.  224: 
Dec.  Dig.  I  143.*] 

3.  Execution  (J  45*)— Pbopebtt  StrsjioT  to 
Sale— ExEcuTOBY  Limitation. 

Since  an  executory  limitation,  not  vested 
in  interest  at  the  time  of  sale,  mav  be  trans- 
ferred by  assignment,  it  can  be  sold  by  ezecu- 
tiom 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent.  Dig.  §§  141.  142;  Dec.  Dig.  S  45.*] 
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4.  Wnxa  a  S90*)— GoHnBuonon  —  Bbuain- 

DKES. 

Wbere  a  viU  dtscloses  testator's  Intent  as  to 
tbe  oatnre  of  the  estate  or  jnterest  poBaessed  by 
remaindermeB,  technical  rales  of  oonatniction 
need  not  be  resorted  to. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
mg.  IS  1293-1297;  Dec.  Dig.  S  S90.«l 

6.  Wills  (S  624*)— GoasiBUOizoif  —  TxbtXNQ 

or  ESTATB. 

Where  a  bequest  following  a  prior  limita- 
tion is  given  to  a  class  strictly  as  Buch,  the  es- 
tate Tests  in  interest,  and  the  me^tbers  of  the 
class  are  to  be  ascertained,  as  of  the  date  of 
testator's  death,  unless  a  contrary  intent  dear- 
ly appears. 

[E^  Mote.— For  other  cases,  aee  Wills.  Cent 
Dili.  H  U16-1127;  Dec.  Dig.  {  624.*] 

6.  WnXB  (I  629*)— CONHTBTICTIOIT  — VBSTINQ 

OF  Estates. 

Since  Tested  rather  than  contingent  estates 
are  favored  in  law,  a  will  will  not  be  so  con- 
strued as  to  suffer  Uie  inheritance  to  be  In  abey- 
ance, if  by  any  reasonable  constmction  this 
can  be  avoided. 

[Ed.  Note.— For  other  caae^  see  Wills,  Cent 
Dig.  H  1461,  1462;  Dec  Dig.  |  629.*] 

7.  Wills  (J  634*)— Vbbted  Estatb— Powkb  to 

Divest. 

Where  a  future  estate  is  limited  by  the 
will  to  ascertained  persons  in  being,  subject  to 
a  prior  gift  to  others  unbuni  or  nnaacertaioed, 
who  may  never  come  into  existence,  the  estate 
so  given  is  vested,  subject  to  be  divested. 

[Ed.  Note.— For  other  cases,  aee  Wills,  Cent 
Dig.  II  1488-1610;  Dec  Dig.  |  684.*} 

8.  Wills  (t  630^— Cohstbuohok  —  VEsnHO 
OF  Legaot. 

Whether  a  legacy  is  contingent  or  vested 
depends  on  whether  time  is  annexed  to  the  gift 
or  only  to  the  payment  of  it. 

[Ed.  Note— For  otiier  cases,  see  Wills.  Cent 
Dia.  H  1464-1480,  1486,  1487;  Dec  Dig.  | 
830.*] 

9.  Wills  (J  634*)  — Conotbtiotiow- Skoon- 

DABT  IiEOATEE. 

Whether  a  testator  intended  that  the  sec- 
ondary legatee  must  survive  the  actual  time  of 
payment  to  posseea  a  Tested  or  transmissible  in- 
terest must  be  determined  from  the  whole 
scheme  of  the  will,  and  not  merely  from  tbe 
jangnsge  of  the  gift 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  SS  1488-1510;  Dec  Dig.  1  634.*] 

10.  Wills  (|  498*)— Consteoction-' "Issue." 

The  word  "issae"  in.  a  will  prima  facie 
means  Mx»  of  the  body,  and  is  genezaUy  a 
word  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  1087-1080;  Dec.  Dig.  1  408.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seccoid  Series,  Issue.] 

Appeal  from  Oxpbans*  Conrt,  PhJladeliAila 

County. 

Adjudication  in  the  estate  of  Asa  Pack- 
er, deceased.  From  decree  dismissing  ex- 
ceptions to  the  adjudication,  Garrett  B. 
Linderman,  Jr.,  appeals.  Affirmed. 

See.  also,  92  Aa  65,  74,  76. 

The  facts  appear  .in  Packer's  Estate  (No. 
1)  92  Atl.  &it  and  In  tbe  oidnlon  of  tbe  Sa- 

preme  Court 

Aitjued  before  FELL,  C.  J.,  and  BROWN, 
POTTEB^  ELKIN  and  MOSCHZISKER,  JJ. 


Robert  B.  Honeyman,  of  New  Tortc  City, 
and  Charles  Biddle,  of  Philadelphia,  for  ap- 
pellant. Jolin  Hampton  Barnes,  of  Phila- 
delphia, for  appellee  Gllrard  Trust  Co.  W. 
W.  Montgomery,  Jr.,  of  Philadelpliia,  for  ap- 
pellee Louise  D.  Rathbun.  Joseph  Hill  Briu- 
ton,  of  Philadelphia,  for  appellees  executors 
and  legatees  of  John  B.  Bathban. 

MOSCHZISKER,  J.  As  Interpreted  by 
this  court,  Asa  Packer's  \vill  created  a  trust 
to  end  21  years  after  the  death  of  the  sur- 
vivor of  his  three  children,  Robert,  Mary, 
and  Harry,  or  sooner  upon  the  decease  of  the 
last  of  these  children  with  no  descendant  of 
any  of  them  surviving.  For  a  synopsis  of 
the  will,  and  our  construction  In  this  respect, 
see  Packer's  Estate  (No.  1)  92  Atl.  65.  The 
testator  provided  that  whatever  property 
might  be  in  the  bands  of  his  trustees,  not 
otherwise  dlsiiosed  of,  on  the  termination  of 
the  trust,  should  be  "paid  over,  transferred 
and  dellTered"  to  the  descendants  of  these 
three  children,  and  "In  case  there  should  be 
no  one  descendant  of  the  said  three  children 
then  living,"  the  property  should  be  'Vllvided 
into  three  parts";  and  he  directed: 

"One  thereof  shall,  go  to  the  children  of  my 
(laughter  Lucy  E.  Linderman  and  their  issue; 
one  thereof  to  my  nephews  and  nieces  herein- 
lufore  mentioned;  the  remaining  part  shall  go 
to  the  Lehigh  Univeistty  and  St  Liuke*B  Hospi- 
tal." 

The  testator  left  surviving  a  widow,  who 
died  Intestate  November  17,  1882,  and  tbe 
three  children,  Robert  Harrj',  and  Mary,  all 
of  whom  sutsequently  died  without  Issue, 
thus  bringing  the  trust  to  au  end.  His  chil- 
dren were  given  the  right  to  dispose  by  will 
of  one-half  of  the  portions  of  the*  estate  re- 
spectively enjoyed  by  them  during  life  (prin- 
cipal and  income) ;  and  this  tbey  each  did. 
The  testator  also  left  surviving  three  grand- 
children, referred  to  by  him  as  "the  children 
of  my  daughter,  Lucy  E.  Linderman,"  their 
mother  having  died  before  the  making  of  his 
wiU.  On  October  29,  1912,  the  date  of  the 
decease  of  the  last  of  the  testator's  three 
children,  Garrett  B.  Linderman  was  the  sole 
surviving  child  of  Lucy  E.  Linderman;  and, 
although  alive  at  tbe  death  of  the  testator, 
all  the  nephews  and  nieces  meatloBed  In  the 
win  were  then  dead. 

Garrett  B,  Linderman,  Jr.,  contend  that  the 
t)eqne8t8  to  the  "children  of  Lucy  E.  Linder- 
man and  their  Issue"  was  a  contingent  exec- 
utory remainder,  which  did  not  vest  until 
the  termination  of  the  trust  estate,  and  that 
then  the  whole  Interest  vested  in  him  as  the 
sole  snrvlvor  of  a  clasa  He  also  claims 
that  the  nephews  and  nieces  mentioned  in 
the  will  were  provided  for  as  a  class,  and 
that,  since  they  all  died  during  the  preceding 
life  estates,  their  Interest  never  vested,  and 
upon  their  decease  one-half  of  such  interest 
passed  to  him.  During  the  continuance  of 
the  life  estate  In  tbe  testator's  three  thll- 
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dren,  Garrett  B.  Llnderman,  Jr.,  transferred 
to  his  trustee  in  bankruptcy  "all  the  right, 
title,  and  Interest,  preset  and  future,  vested 
or  contingent,"  which  he  "now  has,  or  ma? 
have,  under  and  by  virtue  of  the  provisions 
of  the  last  will  and  testament  of  Asa  Packer, 
deceased."  The  trustee  in  bankruptcy  as- 
signed this  interest  to  the  Glrard  Trust  Com- 
pany, who  assigned  it  to  Mary  Packer  Gnm- 
mings,  and  she  reasdgned  it  to  that  company, 
upon  certain  tnuts  for  Garrett  B.  Linder- 
man,  Jr.,  and  others.  Garrett  B.  Undennan, 
Jr.,  now  contends  that  at  the  time  of  the 
original  assignment  he  did  not  possess  a 
transmissible  or  assignable  Interest  In  the 
estate  pas^ng  under  the  will  ot  Asa  Fadcer. 
The  court  below  decided  ea6h  of  these  points 
against  him,  and  he  has  appealed. 

[1]  All  the  serious  contmtions  at  bar  con- 
cern the  proper  disposition  ot  that  portion 
of  the  residuary  estate  of  Asa  Packer  over 
which  the  three  children  named  In  his  will 
were  given  no  power  of  appointment  Judge 
Gummey.  who  presided  at  the  audit,  well 
summarizes  this  branch  of  the  case  In  the 
following  excerpt  from  his  adjudication: 

"The  bequest  to  the  remaiDdermen  is  set  forth 
in  the  thirty-first  paragraph  of  the  will,  •  *  *■ 
and  the  question  arises  whether  those  entitled 
to  take  are  to  be  ascertained  as  of  the  date  of 
the  death  of  the  testator,  Asa  Packer,  or  as  of 
the  death  of  the  last  surviving  life  tenant ;  that 
is,  did  the  remaindermen,  upon  the  death  of  Asa 
Packer,  take  a  vested  or  coDtingent  interest,  or, 
if  not  a  vested  interest,  nevertheless,  did  they 
take  a  transmissible  interest?   •   ♦   •   In  ap- 

Eroaching  the  question  under  consideration,  it 
I  important  to  remember  the  family  relations 
as  they  existed  at  the  time  of  Asa  Packer's 
death,  Lucy  E.  Linderman  died  during  her  fa- 
ther's lifetUoe,  leaving  to  survive  her  three  chil- 
dren, namely,  Robert,  Sallie,  and  Garrett  (par- 
ticularly referred  to  by  their  respective  names 
in  fifteenth  paragraph  of  Asa  Packer's  will), 
all  of  whom  were  living  at  the  time  of  Asa 
Packer's  death ;  and  the  nieces  and  nephews  re- 
ferred to  in  the  residuary  clause  as  being  those 
'hereinbefore  mentioned'  are  the  ones  named 
in  the  foarteeoth  paragraph  of  his  will,  viz., 
'Elieha  P.  Wilbur,  Warren  W.  Wilbur,  Helena 
Rathbun,  Robert  Rathbun,  John  Rathbun,  and 
Hattie  Eitch,'  all  of  whom  were  living  at  the 
time  of  Asa  Packer's  death,  though  aU  subse- 
quently died  in  the  lifetime  of  the  surviving 
life  tenant,  Mary  Hannah  Packer  Gummings,  so 
that  when  Asa  Packer  died  the  only  lives  stand- 
ing in  the  way  of  the  residuary  bequests  to 
these  two  classes  were  those  of  testator's  wid- 
ow, Sarah,  and  his  three  children,  Mary,  Rob- 
ert, and  Harry,  for  whom  the  trust  was  created, 
none  of  whom  at  that  time  had  children,  nor 
were  children  bom  to  them  at  any  subsequent 
period ;  and  the  conditions  then  existing  have 
remained  unchanged  up  to  the  present  time, 
with  the  qualification  that  all  of  those  then  liv- 
ing are  now  dead,  except  Garrett  B.  Linderman, 
Jr.  In  other  words,  at  the  time  of  the  death  of 
Asa  Packer,  the  only  contingency  which  could 
prevent  the  ultimate  vesting  of  the  estate  in 
the  three  Linderman  children  and  the  nieces  and 
nephews  was  the  birth  of  issue  to  one  or  more 
of  testator's  children,  Mary,  Robert,  or  Harry, 
of  which  issue  at  least  one  child  of  the  descend- 
ant thereof  must  survive  the  period  fixed  by  the 
testator  for  the  termination  of  the  trust.  As 
this  contingency  never  happened  and  cannot 
happen,  the  auditing  judge  Is  of  the  opinion 
that  the  Uuderman  children  •  •  •  f^ji^  tiu 


nephews  and  nieces  took,  If  not  a  Tested,  cer- 
tainly a  transmissible,  interest" 

it,  t]  Before  undertaking  a  diacnsslon  of 
the  appellant's  argument  in  detail  we  shall 
quote  from-  the  opinion  of  the  orphan's  court 
in  banc,  disposing  of  the  question  of  the 
validity  of  the  assignment  of  the  Garrett  B. 
Linderman  Interest  The  opinion  states: 

"Garrett  B.  I/inderman,  Jr.,  *  *  *  having 
survived  the  termination  of  the  trust,  would 
therefore  be  entitled  in  remainder  to  one>third 
of  one-aixth  of  the  residue,  were  it  not  for  the 
assignment  to  the  Girard  Trust  Company  by 
bis  trustee  in  bankruptcy.  The  validity  of  this 
asBignment  was  attacked  on  the  ground  that  his 
interest  *  *  *  was  not  assignable  or  trane- 
misBible  *  *  *  (at  the  time  of  the  original 
transfer  or  the  subsequent  assignment).  The 
rule  on  this  subject  is  aptly  stated  in  a  note  in 
the  Columbia  Law  Review,  voL  14,  p.  66. 
*  *  *  *The  Bankruptcy  Act  provides  that  all 
property  which  the  bankrupt  could  by  any 
means  have  transferred,  or  which  might  have 
been  levied  upon  and  sold  under  judicial  process 
against  him,  shall  pass  to  his  trustee  in  bank- 
ruptcy. The  first  description  practically  in- 
cludes the  second,  so  that  transferability  ui  the 
br(Hid  test  of  the  trustee's  title;  and  this,  in 
turn,  cannot  be  reduced  to  any  uniform  rule, 
since  it  depends  upon  the  law  of  the  jurisdictioii 
in  which  the  property  is  located.'  It  is  not 
necessary  to  go  into  the  question  as  to  whether 
his  estate  was  vested  or  contingent.  •  •  • 
As  said  by  Chief  Justice  Gibson,  in  De  Haas  v. 
Bunn,  2  Pa.  335,  44  Am.  Dec.  201 :  'It  is  en- 
tirely certain  that  such  an  interest  (an  execu- 
tory limitation  not  vested  in  interest  at  the 
time  of  sale)  may  be  transferred  .by  an  assign* 
ment  even  at  law.  and  consequently  that  it 
may  be  sold  by  execution.  The  only  mere  pos- 
sibility that  may  not  be  so  transferred  is  the 
bare  hope  of  succession  to  the  property  of  an- 
other, such  as  may  be  entertained  by  an  heir 
apparent'  To  the  same  effect  is  Serrlll's  Es- 
tate, 15  Wkly.  Notes  Cas.  470;  Wickersham'a 
Appeal,  18  Wkly.  Notes  Cas.  36:  Churchman's 
Appeal,  22  Wkly.  Notes  Cas.  131.  iSee,  also. 
Drake  v.  Brown,  68  Pa.  223 ;  Robbin's  Est., 
199  Pa.  SOO."  [In  addition  to  these  citations, 
see  Phillips'  Estate  (No.  2)  205  Pa.  611,  55 
Atl.  213,  66  L.  R.  A.  760,  97  Am.  St.  Rep.  746 ; 
Kenyon  v.  Davis.  219  Pa.  585,  591.  69  Atl.  62: 
Long's  Estate,  228  Pa.  694,  002,  77  AtL  924.] 

The  conclusion  that  the  interest  of  Garrett 
B.  Linderman,  Jr.,  was  of  a  character  that 
could  be  validly  transferred  to  his  trustee 
in  bankruptcy,  and  by  him  assigned,  seems 
to  be  sustained  In  principle  by  the  authori- 
ties ;  but  the  question  of  the  present  extent 
of  that  interest  must  be  determined,  and  that 
suggests  a  conslderaUon,  from  several  stand- 
points, of  the  nature  of  the  estate  or  inters 
est  passing  under  the  testator's  will  to  hlB 
ultimate  remaindermen. 

[4, 6]  In  cases  of  this  kind,  properly  to 
determine  the  nature  of  the  estate  or  In- 
terest possessed  by  remaindermen,  we  must 
first  discover  the  actual  Intent  of  the  t^ta- 
tor,  and  If  the  will  makes  that  rrasonably 
clear,  it  Is  not  necessary  to  resort  to  techni- 
cal rules  of  construction.  Provenchere's  Ap- 
peal, 67  Pa.  463 ;  Mulliken  v.  Eamshaw.  20d 
Pa.  226,  68  Ati.  286;  Denllnger'a  Estate, 
170  Pa.  104,  106,  32  Ati.  573.  Here,  the 
testator's  thought  appears  to  have  been  to 
treat  bis  ultimate  remaindermen  as  Indivld- 
ualS)  not  as  a  class;  tm^  however  thnt  may 
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be,  the  Intent  to  gjve  tbem  a  vested,  or  at 
least  a  transmissible,  interest  from  the  day 
of  Us  death  sufficiently  a);^>ear8;  for  even 
where  a  beguest  following  a  prior  limita- 
tion is  to  a  class,  strictly  as  such,  unless 
an  Intent  to  the  contrary  is  plain,  the  estate 
Tests  In  Interest,  and  the  members  of  the 
class  are  to  be  ascertained  as  of  the  date  of 
the  death  of  the  testator.  Carstensen^s  Es- 
tate. 190  Pa.  325,  826.  334,  46  Atl.  495; 
Chew's  Appeal,  37  Pa.  23,  28;  Landwehr's 
Estate.  147  Pa.  121,  123.  23  AtL  848;  Mc- 
FUlhi's  Appeal.  235  Pa.  175,  83  Atl.  620; 
Massey's  Estate,  235  Pa.  289.  83  Atl.  1087. 
Also  see  Kennedy's  Appeal,  60  Pa.  611; 
yard's  Appeal,  86  Pa.  126;  Bradley's  Estate, 
166  Pa.  800.  31  Atl.  90;  Sharpless*  Estate, 
214  Pa.  335,  63  AU.  884 ;  Goldstein  t.  Ham- 
mell.  236  Fa.  305,  84  AtL  772.  Therefore 
whether  the  present  bequests  be  viewed  as  to 
a  class  or  otherwise,  it  seems  clear  that  Asa 
Packer  intended  the  interrats  given  to  the 
children  of  his  deceased  daughter  and  to 
his  nephews  and  nieces  to  vest  in  the  sev- 
eral legatees  at  his  death,  although  subject 
to  be  divested  in  the  event  of  a  descendant 
of  any  one  of  his  three  children,  Bobort 
Harry,  or  Mary,  being  alive  to  take  at  the 
expiration  of  the  trust  Bnzby's  Appeal.  61 
Pa.  Ill,  114;  Safe  Dep.  &  Trust  Co.  v. 
Wood,  201  Pa.  420,  427,  60  AtL  920;  Fen- 
nock  T.  Eagles.  102  Pa.  29a 

[S,  T]  In  this  connection,  we  begin  with  the 
&ct  that  the  testator's  three  children  had 
no  issue  to  take  the  remainder  at  the  time 
of  the  writing  of  his  will  or  at  the  date  of 
his  decease,  while  the  Llnderman  children 
and  the  nephews  and  nieces  designated  as 
his  secondary  remaindermen  were  then  alive 
and  ready  to  take;  next,  the  fact  that  the 
testator  knew  that  they  were  alive,  and 
thought  of  them  as  individuals,  is  Indicated 
by  the  circumstance  that  he  refers  to  each 
of  them  by  name  in  certain  parts  of  his 
will  preceding  the  residuary  paragraphs ; 
and  the  algniflcance  of  all  of  this  Is  apparent 
wtusi  we  consider  the  rule,  so  clearly  ex- 
pressed by  that  eminent  Jurist  the  late 
Judge  Penrose. (see  Wagner's  Estate,  10  Pa. 
Dlst  Bep.  184,  dtlng  Doe  v.  Martin.  4  Term 
Bep.  39;  4  Kent,  204.  234;  Brooke's  Estate. 
214  Pa.  46,  63  Atl.  411 ;  Hawkins  on  Wills, 
233.  240-242;  Theobald  on  Wills,  264.  265) 
to  the  effect  that: 

"tile  law  leans  in  favor  of  vested  rather  than 
contingent  estates,  and  will  not  suffer  the  in- 
heritance to  be  in  abeyance,  If  by  any  reason- 
able conatmction  of  the  will,  this  can  be  avoid- 
ed. *  *  *  Where  a  future  estate  is  limited 
to  ascertained  persons  in  being,  subject  to  a 
prior  firift  to  others  anborn  or  unaBcertained, 
who  may  never  come  into  existence,  the  estate 
■o  given  is  regarded  as  vested,  subject  to  be  di- 
Ttsted." 

Hence,  both  upon  the  theory  of  an  ap- 
parent intrat  and  on  the  principle  Just  stated, 
as  also  under  other  established  rules  of  in- 
terpretation which  we  shall  proceed  to  ex- 
amine, It  could  well  be  held  that  the  in- 
terests In  question  vested,  quodam  modo, 


subject  to  be  divested,  in  the  Llnderman 
children  and  the  testator's  nephews  and 
nieces,  In  severalty,  as  secondary  legatees. 
Immediately  upon  his  decease,  and  that  they 
were  never  divested. 

It,  9}  It  Is  established  that  a  legacy  will 
be  held  contingent  or  vested  as  time  is  an- 
nexed to  the  gift  or  only  to  the  payment  of 
it,  and  that  the  interests  of  a  primary  and 
a  secondary  legatee  may  vest,  quodam  modo. 
at  one  and  the  same  time;  so  that,  if  the 
latter  die  before  the  occurrence  of  the  event 
which  entitles  him  equally  to  receive  the 
legacy,  it  becomes  payable  to  his  personal 
repres^tatives.  In  other  words,  where  the 
contingency  does  not  relate  to  the  capacity 
of  the  secondary  legatee,  his  interest  vests 
at  the  death  of  the  testator,  so  as  to  be 
transmissible  to  his  personal  representatives 
(Kelso  V.  Dickey.  7  Watts  &  S.  279;  Hop- 
bins  V.  Johes.  2  Pa.  69;  Bassett  v.  Hawk. 
118  Pa.  94-105,  U  AtL  802) ;  and  the  ques- 
tion whether  or  not  a  testator  Intended  that 
the  secondary  legatee  should  survive  the 
actual  time  of  payment,  in  order  to  possess 
a  vested  or  transmissible  Interest,  is  not  to 
be  Judged  by  the  mere  form  of  expression 
employed  in  the  langiiage  of  the  gift,  but. 
In  each  case.  Is  a  matter  of  substance  to  be 
Judged  by  the  whole  scheme  of  the  wiil  (Mc- 
Clure's  Appeal,  72  Pa.  414,  418,  419).  In 
the  present  instance,  when  we  read  the  will 
as  a  whole,  it  is  dear  tliat  time  Is  not  an- 
nexed to  the  substance  of  the  legacies  under 
consideration,  but  only  to  their  payment. 
No  conditions  are  connected  with  the  capac- 
ity of  tlie  legatees  to  take.  They  were  in 
existence  at  the  date  of  the  will  and  at 
the  death  of  the  testator,  and  the  lapse  of 
time  wlilch  would  necessarily  intervene  be- 
fore they  could  come  into  the  actual  enjoy- 
ment of  their  legacies  In  no  way  or  manner 
concerned,  or  was  Intended  to  affect,  their 
capacity  to  take,  should  there  be  a  failure 
of  primary  legatees  at  the  expiration  of  the 
trust. 

Moreover,  the  present  bequests  are  not 
merely  to  be  implied  from  a  direction  to  pay 
to '  unascertained  jfersona  at  a  future  time, 
as  in  Bosengarten  v.  Asbton,  238  Pa.  389,  77 
AtL  662.  but  are  rather  In  the  nature  of 
direct  gifts  to  ascertained  persons,  althont^ 
subject  to  be  defeated  by  a  future  event. 
The  language  employed  by  the  testator  in 
directing  that  upon  the  termination  of  the 
trust  and  a  failure  of  primary  remaiudermen 
the  estate  "sbaU  go  to"  his  grandchildren, 
nephews,  and  nieces,  and  the  two  institu- 
tions named,  is,  under  the  circumstances  of 
this  case,  as  strong  as  though  be  had  said, 
"then  and  In  that  event  I  give,"  etc. ;  and 
It  is  plain  that  he  Intencfed  to  make  a  com- 
plete disposition  of  his  property,  for  there 
Is  no  limitation  over  in  the  event  of  the 
decease  of  any  of  th^  latter  legatees,  which  * 
Is  a  consideration  tending  to  show  a  vesting 
in  them.  Chew's  Appeal,  37  Pa.  23,  30.  The 
fact  that  the  testator  failed  to  use  Uie  phrase 
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"heirs,  executors,  administrators  or  assigns" 
In  this  devise  is  of  no  significance  In  measur- 
ing the  estates  taken  by  the  legatees  (Little's 
Appeal,  81  Pa.  190,  193);  and  although  the 
Trords  "share  and  share  alike"  do  not  ap- 
pear, each  of  tbe  remaindermen  takes  an 
equal  share  (Lewis'  Appeal,  89  Pa.  509,  513). 
Finally,  the  distinction  which  the  appellant 
seeks  to  make  between  cases  dealing  with 
real  property  and  those  concerning  person- 
alty, has  no  substance.  Ross  t.  Drake,  37 
Pa.  373.  S76,  377.  But  after  all  is  said,  as 
stated  by  the  learned  court  below,  it  Is  not 
material  whether  the  interests  In  question, 
-strictly  speaking,  should  be  termed  vested 
or  contingent  The  real  point  Is,  were  they 
transmissible  from  the  date  of  the  testator's 
death?  Since  It  seems  clear  that  they  were, 
the  extent  or  proportion  of  Garrett  B.  Lln- 
derman's  Interest  must  be  judged  according* 
ly,  and  those  who  hold  the  title  to  his  origi- 
nal share  take  but  that  part  of  the  estate 
which  passed  to  him  upon  the  decease  of  his 
grandfather. 

[10]  There  are  several  minor  matters,  how- 
ever, which  call  for  notice.  The  orphans' 
court  In  banc  adopted  the  view  that  under 
the  gift  to  "the  children  of  my  daughter  Lucy 
E.  Llndemian  and  their  Issue,"  the  word  "Is- 
sue" was  to  be  read  Ab  a  word  of  purchase 
referring  to  great-grandchildren  of  the  tes- 
tator, and  not  as  a  term  of  limitation;  say- 
ing: 

"By  reference  to  the  former  part  of  the  will, 
where  he  speaks  of  the  gift  to  the  issue  of  his 
children,  it  la  clear  that  he  intended  that  It 
should  go  to  tboBe  of  their  issue  who  should  t>e 
living  at  the  time  the  trust  ended,  each  genera- 
tion taking  in  substitution,  where  the  ancestor 
had  died  during  the  continuance  of  the  trust, 
and  therefore  we  think  that  the  grandchildren 
living  and  the  children  of  tbe  grandchildren  who 
are  dead  take  estates  in  fee  directly  from  the 
estate  of  testator." 

We  cannot  agree  in  this  conclusion.  Tbe 
word  'issue"  In  a  will,  prima  facie,  means 
"heirs  of  the  body,"  and  Is  generally  a  word 
of  Umltation  (Relnoehl  v.  Shirk,  119  Pa.  108, 
113,  12  AU.  806;  Grimes  v.  Shirk,  169  Pa.  74, 
77,  32  Atl.  113) ;  and  we  find  nothing  in  the 
prior  parts  of  the  will  before  us  sufficient  to 
Indicate  that.  In  this  particular  instance,  the 
word  was  not  so  intended..  Under  the  con- 
struction placed  upon  this  part  of  the  will 
by  the  court  below,  Instead  of  awarding  the 
shares  of  the  deceased  Linderman  children 
to  their  personal  representatives,  they  were 
given  to  their  children.  But,  since  the  pres- 
ent appellant  is  in  no  way  affected  by  this, 
he  is  not  In  a  position  to  complain;  and,  on 
his  appeal,  we  shall  not  disturb  the  awards 
aa  made. 

We  have  considered  the  appellant's  argu- 
ment concerning  the  nieniilng  of  the  word 
"residue."  as  used  in  the  twenty-fifth  para- 
graph of  the  will;  and,  keeping  In  view  the 
general  scheme  of  the  testator,  we  see  no 
merit  In  the  contention  that,  In  arriving  at 
the  lealdne  of  the  estate  over  which  hla  three 


children  bad  power  of  appointment,  the  prin- 
cipal required  to  meet  the  annuities  provided 
in  the  twenty-fourth  paragraph  should  be  ex- 
eluded,  .Furthermore,  we  agree  with  the 
court  below  that,  under  tbe  act  of  Jane  4, 
1879  (P.  L.  88) ,  the  will  of  Robert  A.  Packer 
shows  a  valid  and  sufficient  exercise  of  the 
power  of  app(dntment  vested  In  him.  The 
eleventh  paragraph  of  tbe  will,  which  broad- 
ly  provides  that  the  testators  widow  should 
have  the  right  to  take  as  much  of  bis  estate 
as  she  might  d^lre,  calls  for  no  dlscnssUNi. 
It  Is  sufficient  to  say  that  Mrs.  Packer  ap- 
pears to  have  exercised  no  such  right,  and  the 
presence  of  Uils  provision  In  the  wlU  can 
bare  no  controlling  effect  upon  oar  present 
d^beratlons. 

By  dint  of  a  long  and  weUrstated  argu- 
ment and  the  citation  of  a  host  ut  cases, 
counsel  for  the  appellant  has  succeeded  in 
making  his  cause  one  requiring  tbe  expendi- 
ture of  mach  time  and  tboaght  on  oar  part; 
bat  after  studying  the  numeroos  cases  to 
which  we  have  been  referred,  and  some  origi- 
nal research  of  our  own,  we  are  not  con- 
vinced of  any  substantial  error  in  the  conclu- 
sion reached  by  the  court  below.  It  is  Im- 
possible to  reconcile  all  tbe  decisions  from 
the  various  Jurisdictions  touching  upon  the 
questions  before  us,  or,  In  some  instances, 
even  our  own,  without  unduly  extending  this 
opinion  by  pointing  out  shades  of  differences 
in  the  facts,  which  course  we  do  not  deem 
necessary  to  a  proper  disposition  of  the  pres- 
ent appeal.  None  of  the  cases  cited  is  on  its 
facts  exactly  like  the  one  at  bar,  or  control- 
ling here;  and  those  referred  to  by  us  are 
merely  Inserted  as  shedding  some  light  upon 
the  various  principles  involved. 

There  la  no  specification  of  error  setting 
forth  In  toUdem  verbis  the  final  decree  of 
the  court  below,  and  the  assignments  general- 
ly are  not  in  proper  form  (Prenatt  v.  Mes- 
senger PrhiUng  Co..  241  Pa.  267,  88  AtL  439); 
but  we  have  endeavored  to  consider  all  the 
points  called  to  our  attention. 

The  assignments  are  dismissed,  and  the  de- 
cree is  affirmed;  the  costs  to-  be  paid  by  the 
appellant  and  others  as  ordered  by  the  or- 
phans' court  when  the  record  la  returned 
to  It 


In  te  PACKER'S  ESTATE.    (No.  3.) 

Appeal  of  LINDERMAN. 

(Supreme  Court  of  Pennsylvania.    July  1, 
1914.) 

Appeal  from  Orphans*  Ck>art,  Philadelphia 

County. 

Adjudication  in  the  estate  of  Asa  Packer, 
deceased.  From  a  decree  dismissing  tbe  excep* 
tiona  to  the  adjudication,  Garrett  B.  Linder- 
man, 3d,  appeals.  Affirmed. 

See,  also,  92  Atl.  65,  70,  75. 

The  facts  appear  in  Packer's  Estate  (No.  1)  02 
Atl.  65,  and  Packer's  Estate  (No.  2)  92  Atl.  70. 

Argued  before  FELL.  C.  and  BROWN, 
POi^EB,  BLKIN,  and  MOSOHZISEEB  JJ. 
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Biddle,  Paul  &  Jayne,  of  Philadelphia.  Jot 
appellant.  W.  V.  Henael,  of  Lancaster,  for  ap- 
peUeea  Linderman  and  others.  W.  W.  Mont- 
iomery,  Jr.,  of  Philadelphia,  for  appellee  Bath- 
fnin,  executrix.  Joseph  Hill  Brinton,  of  Phil- 
adelpfaia,  for  appelleei  execaton  and  legateea 
of  Joba  BL  Bathbutt. 

IfOSCHZZSKER,  J.  The  appelant,  Oamtt 
B.  Underman,  3d,  contends  that  be  baa  an  In- 
terest in  the  determination  of  the  qaeation  here 
involved,  because  be  is  one  of  the  beneficiaries 
of  the  trust  held  hy  the  Girard  Trust  Companj 
for  Garrett  B.  Linderman,  Jr.,  and  others; 
this  trust  being  oiore  particiilarly  referred  to 
in  Packer's  Estate  (No.  2).  He  states  the  que»- 
tion  involved  to  be:  "Was  it  testator's  (Asa 
Packer's)  intention  that  the  gift  to  nephe^vb  and 
nieces  under  paragraph  81  of  bis  will  would  vest 
in  interest  at  the  time  of  his  death  end  pass  to 
their  personal  representatives  in  the  event  of 
ttieir  death  prior  to  the  period  fixed  b;  him  for 
the  distribution  of  the  corpus  of  the  trust  fund, 
or  was  it  his  intention  to  create  a  future  gift 
to  nephews  and  nieces  which  would  lapse  in 
the  event  of  their  death  before  said  period 
fixed  b;  bim  for  distribution."  All  the  points 
raised  by  the  appellant  have  already  been  de- 
cided against  bis  contentions  in  an  opinion  this 
day  filed  in  Packer's  Estate  (No.  2)  92  Atl.  70. 

The  appeal  is  dismissed ;  the  costs  to  be  paid 
by  the  appellant  and  others  as  ordered  by  the 
orphans'  court  when  the  record  is  remitted  to  iL 


In  re  PAGKEB*S  ESTATE.    (No.  4.) 

Appeal  of  BOROUGH  COrNCIL  OF  BOR- 
OUGH OF  MAUCH  CHUNK  et  aL 

(Supreme  Oonrt  of  Pennsylvania.    Jnly  1* 
1914.) 

Appeal  fran  Orpbano*  Oonrt;  PUIadelphia 

County. 

Adjudication  in  the  estate  of  Asa  Packer,  de- 
ceased. From  a  decree  dismissing  exceptions  to 
tlie  adjudication,  the  Borough  Council  and 
the  Board  of  School  Directors  of  the  Borough 
of  Maucb  Chunk  appeal.  Affirmed. 

See.  also,  92  AtL  &Spio,  T4.  76. 

The  facta  appear  in  Packer'a  Estate  (No.  1) 
92  AtL  65. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
POTTEB,  ELKIN.  and  MOS<!!HZISEER,  JJ. 

A.  H.  Winteisteen,  of  Philadelphia,  for  ap- 

KUants.  W.  U.  Hensel,  of  Lancaster,  for  appd- 
m  Linderman  and  otbera.  W.  W.  Montgom- 
ery, Jr.,  and  Joseph  Hill  Brinton,  both  of 
Pnuadelphia.  for  appellees  executors  and  lega- 
tees of  John  E.  Rathbun.  J.  Davis  Brodhead. 
of  South  Bethlehem  for  appellees  ezeeators  of 
eautes  of  B.  P.  Wilbur  and  others. 

HOSCHZISEER,  J.  The  interest  of  the 
present  appellants  is  fully  stated  in  Packer's  Es- 
Ute  (No.  1).  All  the  questions  bete  involved 
are  based  apon  the  assumption  that  the  truste 
tinder  tbe  will  of  Asa  Packer  will  continue  for 
21  years  after  the  death  of  Mary  Packer  Cum- 
mings,  which  occurred  October  29,  1912;  but 
since  we  have  construed  the  will  to  the  contrary, 
and  decided  tiiat  tbe  trusts  in  question  terminat- 
ed upon  the  death  of  Mary  Packer  Cummings 
(see  Packer's  Estate  [No.  1]  92  Atl.  66),  it  is  not 
necessary  to  oonsider  tbe  various  points  attempt- 
ed to  be  raised  by  the  several  aMtgnments  of  er- 
ror. 

The  appeal  la  dismiaged;  the  costs  to  be  paid 
by  the  appellant?  and  others  as  ordered  by  the 
orphans'  court  whim  the  record  is  returned  to  iL 


In  re  PACKER'S  ESTATE.   (No.  6.) 

Appeal  of  LBHIOH  UNIVERSITY. 

(Sapreme  Oonrt  of  Pennsylvania.   July  1, 
1814.) 

L  Taxation  ({  242*)  —  ExMVsnon  —  Ooa- 

8IBDCTI0N  OP  StATUTS. 

Tbe  exemption  from  texatlon  conteined  in 
Act  Feb.  9,  1866  (P.  L.  23),  under  which  the 
Lehigh  University  was  incorporated^  and  which, 
after  reciting  that  testator  has  given  certain 
money  and  lands,  provides  "that  the  donations 
of  the  founder  of  tbe  Lehigh  University,  in- 
cluding the  plot  of  ground  mentioned,  *  «  * 
shall  be  •  •  •  exempt  from  taxation,"  relat- 
ed only  to  tbe  gifts  specified,  and  not  to  subse- 
quent Dequeste  under  the  will  of  the  founder. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  9$  394-403;  DecTDig.  8  242.*] 

2.  Taxation  (fi  204*)  —  Exkhption  —  Goh- 

BTBUcnoN  OF  SXATUTK. 

Act  Feb.  9,  1866  (P.  L.  23),  which  exempts 
from  texation  certain  donations  to  the  Lehigh 
University,  being  a  grant  in  derogation  of  tax- 
ation, must  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  821-323,  32B,  332,  333;  Dec 

Dig.  f  m.*] 

Appeal  from  Orphan's  Court,  Rilladelphla 
County. 

Adjudication  in  the  estate  of  Asa  Packer, 
deceased.  From  a  decree  sustaining  an  ex- 
ception to  tlie  adjudication,  the  Leblgh  Uni- 
versity appeals.  Affirmed. 

See,  also,  92  Atl.  6B,  70,  74*  76. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
P(>TTER,  ELKIN,  and  MOSCHZISKEB,  JJ. 

John  G.  Johnson  and  Maurice  Bower 
Saul,  both  of  Philadelphia,  for  appellant 
Edwin  S.  Ward,  of  Philadelphia,  for  tbe 
Gommonwealtb. 

MOSCHZISEER,  J.  The  Lehigh  Univer- 
sity was  Incorporated  by  the  act  of  Febru- 
ary 9,  1866  (P.  L.  23),  which  first  recites, 
"Whereas,  Asa  Packer,  •  •  •  has  do- 
nated the  sum  of  $500,000  *  *  •  and  has 
also  given  fifty  acres  of  land,"  and  concludes 
with  the  provision  that  "the  donations  of  the 
founder  of  the  Lehigh  University,  Including 
tbe  plots  of  ground  mentioned,  so  long  as 
the  same  are  held  or  used  for  the  purpose  of 
the  institution,  shall,  be  free  and  exempt 
from  taxation." 

'  Asa  Packer  died  May  17,  1879,  leaving  a 
will  wherein  he  devised  a  large  portion  of 
his  estate,  consisting  mostly  of  personal 
property,  to  the  Lehigh  University.  This 
provision  was  subject  to  certain  life  inter- 
ests, which  have  since  terminated.  Upon  the 
adjudication  of  an  account  filed  by  tbe  trus- 
tees under  the  Packer  will,  after  the  death 
of  the  last  life  tenant,  the  question  arose  as 
to  whether  or  not  the  awards  to  tbe  univer- 
sity should  be  charged  with  collateral  In- 
heritance tax.  The  auditing  judge  took  the 
view  that  the  act  of  1866,  supra,  exempted 
the  bequest  in  question;  but  the  orphans' 
court  in  banc  decided  the  act  had  no  such  ap- 
plication, and  determined  that  the  common- 
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wealth  waa  entitled  to  the  tax.  The  nnlver- 
slt7  has  appealed. 

[1>  2]  We  agree  wltb  tlie  learned  court  be- 
low that  "It  Is  manifest  the  aemptton  clause 
rdatea  to  the  gifts  spedfled  In  the  pream- 
ble." In  passing  upon  this  branch  of  tiie 
case,  the  court  states: 

"  •  •  •  'Has  donated'  are  the  worda,  mean- 
ing something  accomplisfaed,  and  aot  something 
to  be  done;  and  this  view  is  enforced  by  the 
farther  expression,  *including  the  plots  of  ground 
mentioned.'  Whether  or  not  furuier  gifta  were 
In  contemplation  is  a  matter  of  uo  moment,  so 
far  as  the  conatraction  of  this  act  is  concerned. 
The  language  used,  which  must  be  strictly  in- 
terpreted, as  must  all  grants  in  derogation  of 
one  of  toe  highest  prerogatives  of  the  state — 
taxation— applies  In  terms  to  the  then  existing 
conditions  only.  If  it  be  arged  that  the  dona- 
tion of  $500,000  Is  singular,  and  the  exemption 
plural,  'donations,*  the  obviooa  answer  is  that 
BO  acres'  is  descriptive  of  but  one  thing,  while 
the  exoneration  is  of  the  'plots  of  ground,  which 
Is  equally  plural.  But  plots  of  ground  men- 
tioned' deSnes  the  meaning,  and  the  expression 
'donations  of  the  foonder.  *  *  *  Including 
the  plots  of  ground^'  would  seem  to  Imply  that 
in  the  legislative  mind  'donations'  was  intended 
to  cover  the  money  and  the  land*  but  that  in  or- 
der to  prevent  misapprehension  it  was  stated 
that  in  'donations'  was  to  be  hiciuded  the  land 
mentioned.  •  *  *" 

Since  we  agree  with  this  reasoning,  and 
concur  in  the  conclusion  that  the  exemption 
of  donations  contained  in  the  charter  of  the 
UDlveralty  cannot  he  construed  to  apply  to 
the  bequests  under  the  Packer  will,  further 
discussion  seems  unnecessary;  but  there  is 
much  force  in  the  additional  position,  taken 
by  the  court  below,  that  the  act  does  not 
contemplate  or  have  reference  to  "taxation" 
of  the  peculiar  character  of  the  collateral  in- 
heritance tax.  Upon  this  {^neral  subject  see 
Strode  r.  Commonwealth,  62  Pa.  181;  Fln- 
nens'  Est,  196  Fa.  7^  46  AtL  269;  also 
Wagner's  Free  InaUtute,  116  Pa.  66S.  11  Aa 
402,  and  Wagner  Free  Institute  t.  I^dladel- 
phia.  132  Pa.  612,  18  AU.  297,  19  Am.  St 

Bep.  eis. 

The  asBignmentB  of  error  are  orerroled, 
and  the  decree  1b  affirmed ;  the  Costa  to  be 
paid  by  appellants  and  others  as  ordered  by 
the  court  below  when  this  record  la  returned 
to  it 


SWEGKEB  et  al.  t.  BETNOLDS. 

(Snpreme  Court  of  Pennsylvania.   Jnlr  1, 
19140 

1.  APPEABANCB    (S  0*)— "GBNBBAIi  Appeab- 

ancb"  —  What  Conbtitdtbs  —  Aonon 

Against  Pabtnebb. 

Where,  In  an  action  In  another  state 
against  a  partnership,  the  partnership  is  not 
served  with  process,  and  one  partner,  who  Is  im- 
properly served  while  attending  court,  disre- 
gards the  summons,  but,  on  subsequently  learn- 
mg  that  juc^ent  has  been  rendered  against  the 
firm,  employs  counsel  to  have  the  judgment  set 
aside  for  defective  service,  and  where  the  peti- 
tion filed  by  such  counsel  denies  all  the  allega- 
tions of  the  original  bill,  and  prays  that  the 
case  be  opened  and  reheard  on  toe  tacts,  which 
prayer  is  granted  and  a  personiQ  Judgment  ren- 
dered against  soch  partner  alone,  his  participa- 


tion In  such  proceedings  eonstltutee  such  a  gen- 
eral appearance  by  him  as  precludes  him  from 
further  objecting  to  the  court's  Jurisdiction, 
though  hie  counsel  was  authorized  in  the  first 
instance  to  ask  merely  that  the  Judgment  against 
the  firm  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Appearaneek 
Cent.  Dig.  K  42-B2;  Dec.  Dig.  |  9  #5*™"™' 

2.  Appeasanok  (I  9*}— "GXHSnAL  Afpbab- 

ANCB." 

Any  action  by  a  defendant  except  an  objec- 
tion to  th9  Jurisdiction,  which  recognises  the 
case  as  being  in  court,  constitutes  a  "general 

appearance." 

[Ed.  Note.— For  other  cases,  see  Appearance. 
Cent  Dig.  S§  42-52;  Dec.  Dig.  { 

For  other  definitions,  see  Words  and  Fbraaea, 
First  and  Second  Series,  General  Appearance.] 

3.  JUDQIIEWT   (8  930*)— AOnOH  ON  FOBEIOEr 

Judgment— UNCEETAiNTf  in  Akottnt. 

In  an  action  on  a  Virginia  Judgment  ft 
was  no  defense  that  the  Judgment  sued  on  was 
uncertain  in  amount  because  of  an  equity  claim- 
ed by  defendant  In  certain  securitieB  In  the 
hands  of  the  receiver  of  an  insolvent  corpora- 
tion, made  a  party  defendant  in  the  original 
bill  on  which  the  judgment  was  obtained,  where 
the  Virginia  court  retained  jurisdiction  over 
its  receiver;  defendant  being  bound  to  look  to 
that  tribunal  for  whatever  ruief  he  was  ottitled 
to  on  such  account 

[Ed.  Note.— For  other  cases,  see  Judgment 
CentDig.  1  1760;  Dec  DIgrf9S0.*I 

AjHteal  from  Court  of  Common  neaa,  Hunt- 
ingdon Connt7. 

Assumpsit  by  George  E.  Swecker  and  oth- 
ers against  H.  P.  Beynolds  on  a  for^gn  Judg- 
ment. From  Judgment  for  plaintiffs  lum  cb' 
stante  veredictOb  defendant  appeals.  Af- 
firmed. 

A^ned  before  FBLI^  C  J.,  and  BBOWN, 

POTTER,  BLKIN,  and  STEWART,  J  J. 

Charles  C.  Brewster,  Thomas  F.  Bailey, 
and  Samuel  X.  Spyker,  all  of  Huntingdon,  for 
appellant  W.  M.  Henderson,  of  Huntingdon, 
for  appellees. 

STEWART,  J.  [t]  The  firm  of  Trexler 
Bros.  &  Co.,  In  which  this  appellant  was  a 
partner,  was  made  a  defendant  in  a  suit  In 
chancery  in  the  circuit  court  of  Highland 
county,  Va.  The  action  resulted  in  a  judg- 
ment against  the  firm  for  $2,680.  No  process 
to  bring  the  partnership  In  to  answer  liad 
been  served  on  any  of  the  partners,  excepting 
H.  P.  Reynolds,  the  appellant,  and  process 
was  served  upon  him  while  he  was  in  attend- 
ance at  court  in  Rockbridge  county,  Va.,  as 
a  party  to  a  dvll  action  there  pending  and 
then  being  tried.  He  dlsr^arded  the  sum- 
mons, and  when  subsequently  he  learned  that 
judgment  had  been  rendered  In  the  proceed- 
ing against  the  firm,  be  employed  resident 
counsel  in  Highland  county  to  have  the  Judg- 
ment set  aside  on  the  ground  that  no  legal 
process  had  been  served.  A  petition  was  ac- 
cordingly presented  to  the  circuit  court  set- 
ting forth  the  defective  service  of  process 
and  the  facts  surrounding  the  case.  The 
matter  waa  proceeded  with  on  appellant's 
petition,  and  in  Its  final  decree  the  court  set 


•For  otber  «asM  see  suns  toplb  and  section  NUUBBR  tn  Deo.  Dig.  H  Am.  Dig.  Key-No.  Bwles  A  Rep'r  XndexM 
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ttdde  tbe  jodgment  becanse  ot  defeetlTe  serr- 
ice  of  procees,  but  ordered  a  personal  Judg- 
ment against  appellant,  bolding  tbat  by  what 
appellant  did.  In  connection  wltb  .the  proceed- 
ing he  began  to  set  aside  the  original  jodg- 
nient»  be  bad  brought  himself  within  the  jn- 
rl8dlctl<m  of  the  court  This  personal  Judg- 
ment 80  rendered  la  the  basis  of  the  presoit 
action  in  assumpsit 

The  one  defuse  was  vant  of  jurisdiction 
In  the  court  roiderlng  the  indgment,  appel- 
lants contention  being  that,  In  employing 
counsel  to  have  the  Judgment  against  Us  firm 
set  aside,  he  had  expressly,  thn>u|9t  his  agent, 
Uraited  the  powers  of  counsel  to  that  one 
thing,  and  that,  If  by  the  coarse  his  counsel 
pursued  the  genwal  merits  of  the  case  were 
inquired  Into  in  the  proceeding,  he  was  not  to 
be  pr^udlced  thereby.  The  evldrace  on  this 
point  was  very  full,  and  the  trial  resulted  in 
a  Terdiet  for  the  defendant,  which,  on  mo- 
tion for  Judgment  non  obstante,  was  set 
aside,  and  Judgmeot  was  thereupon  entered 
for  plalntu^  on  tlie  ground  that,  conceding 
that  the  authorisation  of  plaintiff's  counsd 
in  the  first  Instance  went  no  further  ttian  to 
ask  for  the  setting  aside  the  Judpnent.  the 
record  shows  a  procrading  b^n  by  plain- 
tiff's counsel  in  ^nieUanf  s  name,  «Web  not 
shnply  bad  In  view  the  TOcation  of  the  Judg- 
ment entered,  but  a  retrial  of  the  case  on  Its 
merits,  .and  tills  with  the  full  knowledge  and 
acquiescence  of  appellant,  ^nie  petition  filed 
Ml  behalf  ot  an»eUant  contained  foil  denial 
of  the  allegations  set  out  in  the  original  bill, 
and  prayed  that  the  case  tie  opened  and  re- 
heard by  the  coort  upon  tbe  facts,  and  that 
the  petition  be  taken  as  tbe  answer  of  the  &p- 
pliant  to  the  original  bllL  A  rale  according- 
ly issued  and  a  rehearing  was  granted. 
Much  testimony  was  taken  pursuant  to  the 
role  upon  tbe  merits  of  tbe  case,  including 
that  of  the  appellant  himself  upon  deposition. 
Appellant's  testimony  had  to  do  very  largely 
with  the  merits  of  tbe  case,  as  did  that  of 
tbe  other  witnesses.  It  was  upon  this  peti- 
tion, answer,  and  testimony  that  the  court 
in  Virginia  set  aside  tbe  Judgment  of  Novem- 
ber 12,  1907,  and  then  entered  tbe  Judgment 
against  defendant  for  recovery  of  which  tbe 
present  action  was  brought  mie  decree  in 
the  proceeding  recited  is  as  follows: 

*TbSa  cause  on  this  day  came  on  to  be  far- 
ther heard  on  the  p^rs  formerly  read,  and  on 
tbe  Tscation  opinion  and  the  decision  on  the 
merits  of  Uie  caase  raised  by  tbe  petition  of  3. 
F.  and  J.  L.  Trezler  and  H.  P.  Reynolds  to 
rehear,  which  was  granted  end  was- treated  as. 
th^  answer  to  the  bill  and  amended  bill  and 
answer  to  ssid  petition,  said  <q)inlon  bearing 
date  April  14,  1910,  and  was  argued  by  coun- 
sel. On  consideration  whereof,  it  was  adjudg- 
ed, ordered,  and  decreed,  first,  that  the  decree 
of  November  term,  1907,  be  modified,  so  as  to 


make  it  certain  that  the  Jodgment  rendered  In 
that  decree  against  Trezler  Bros.  &  Co.  is  a 
judgment  in  rem  as  to  them ;  and,  second,  tbat 
tbe  personal  juBgrnent  against  H.  P.  Reynolds, 
given  by  the  decree  of  November  term,  1907, 
was  obtained  on  illegal  process  as  to  him,  and 
the  personal  jadgment  authorized  by  that  de- 
cree is  set  aside ;  third,  that  upon  the  meri  ts  na 
disclosed  by  the  record  made  by  said  petition, 
answers,  and  evidence  taken  in  support  there- 
of, •  the  plaintiffs,  J.  N,  Stover  and 
others,  are  entitled  to  and  are  granted  a  per- 
sonal judgment  ualnst  J.  F.  Tre^er,  J.  L. 
Treiler,  and  H.  P.  Reynolds  for  ?2,tJ80,  with 
interest  thereon  from  tbe  1st  day  of  Novem- 
ber, 1907,  and  tbe  costs  of  the  suit,  subject  to 
a  credit  of  $339  as  of  November  1,  1907." 

All  that  appellant  claims  as  to  the  re- 
stricted authority  of  his  counsel  in  tbe  first 
Instance  may  be  conceded,  yet  the  record 
makes  it  indisputable  that  appellant  actively 
participated  In  Uie  proceeding  begun  by  bis 
counsel  to  have  tbe  case  reheard  on  Its  mer- 
its. His  deposition,  which  was  part  of  tbe 
evidence,  was  taken  at  bis  own  home,  in  the 
presence  ot  bla  own  counsel,  and  bis  exam- 
ination was  directed  wholly  to  tbat  end.  By 
virtue  ot  the  eridence  produced  <m  part  of 
appellant  the  case  was  reheard,  and  Judg- 
ment was  rendered  against  appelant 

[2]  It  Is  a  rule  wbldi  obtains  in  most  Ju- 
risdictions that  any  action  on  the  part  of 
tbe  defendant,  except  to  object  to  tbe  Juris- 
diction, which  recognized  tbe  case  as  In  court, 
will  amount  to  a  general  appearanob  While 
the  rule  may  not  have  received  express  recog- 
nition in  any  of  our  own  adjudications,  noth- 
ing can  be  ttnmd  In  any  of  them  to  contra- 
vene or  Questton  it  Tbat  It  has  been  gener- 
ally adopted  folly  appears  from  the  dta- 
tkms  given  in  8  Oyc.  p.  604.  The  reascmable- 
ness  of  the  role  is  apparent  Without  it,  it 
would  nsnlt  ttkat  a  defendant  could  take  a 
chance  in  a  trial  on  the  merits  of  the  case, 
and,  flailing  therdn,  be  ccndd  set  the  Judg- 
ment aside  on  the  ground  that  he  had  never 
been  in  court  at  all.  It  is  obviously  Just  and 
fair  that,  if  a  par^  wishes  to  insist  on  tbe 
objection  tbat  be  is  not  in  court,  be  must 
keep  out  tor  all  purposes  except  to  make 
that  objection. 

[S]  nie  remaining  assignment  complains 
that  Judgmrait  sued  on  is  uncertain  in 
amount  Appellant  claims  an  equity  In  cer- 
tain securities  In  the  bands  of  a  receiver 
of  the  Insolvent  corporation,  iprtilc4i  baa  been 
made  a  party  defendant  in  the  original  bill 
filed  in  Virginia.  It  does  not  appear  that 
anything  bad  been  realized  on  these  securi- 
ties; but,  without  this,  tbe  Jurisdiction  of 
the  court  of  Virginia  over  its  own  receiver 
remains,  and  It  is  In  tbat  tribunal  appellant 
must  look  tor  whatever  relief  he  may  be 
entitled  to  on  this  account 

The  Judgment  Is  affirmed. 
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CORNELIUS  T.  LTTLE. 

(Supreme  Court  of  FeonsylTanla.    July  1, 
1914.) 

1.  liANDLOBD  AND  TEKAHT  (8  48*)  —  BREACH 

OF  Fabu  Lsabb— Mbaburi;  or  Dahaoes. 
The  measure  of  damages  for  a  lessor's 
breach  of  a  farm  lease  for  a  term  of  three  years, 
through  his  iuabiHty  to  give  poBsession,  was  not 
what  plaiotiS  misht  have  made  out  of  the  lease, 
b^it  the  value  of^  the  privilege  of  keeping  and 
cultivating  the  farm,  subject  to  the  coDditions 
of  the  lease  and  all  the  contiDgenciea.  liable  to 
afFect  the  result 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  114-116;  Dec.  Dig.  $ 
48.*] 

2.  Dauaoks  (S  40*)— Bbeaoh  or  Contbaot— 
Loss  OF  Pbofits. 

Loss  of  profits  may  be  compensated  in 
damages  only  where  they  are  capable  of  definite 
determination  and  were  In  immediate  contem- 
plation of  both  parties  when  the  contract  was 
made.' 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  72-88;  Dec  Dig.  f  40.*] 

Appeal  from  Court  of  Common  Pleas, 
Blair  County. 

Assumpsit  by  Harry  Y.  Cornelius  against 
E>lward  H.  Lytle  for  breach  of  a  farm  lease. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals. BeTeraed. 

Error  assigned,  Inter  alia,  was  in  affirm- 
ing plalntifTs  third  point  for  charge  which 
was  as  follows: 

"The  plaintiff's  right  of  action  having  accrued 
on  6th  day  of  April,  1808,  when  the  breach  on 
the  part  of  the  defendant  was  made,  the  measure 
of  damages  was  tbe  loss  actually  sustained  by 
hira  in  preparing;  for  the  execution  of  his  con- 
tract, what  profits  he  could  have  made  on  the 
farm,  during  the  entire  period  of  three  years, 
and  for  loss  actually  sustained  in  the  sale  of 
bia  personal  property  by  reason  of  tbe  breach, 
less  what  the  plaintUE  earned  on  tbe  farms 
which  he  had  occapied  during  the  period  of  tbe 
lease." 

Argned  before  FELL,  C.  J.,  and  BBOWN, 
HOTTER.  ELKIN,  and  STBWABT,  JJ. 

J.  p.  Hicks  and  3.  F.  Svllivan.  both  of 
Altoona,  for  appellant  Marlon  D.  Patter- 
son, of  Hollidaysburg,  for  appellee. 

STEWART,  J.  [1,2]  The  ftctiim  was  for 
the  recovery  of  damages  for  breach  by  de- 
fendant of  a  written  contract  dated  15th  of 
October,  lfl>07,  wherein  he  had  leased  to  the 
plaintlfC  a  certain  farm  cf  which  he  was 
the  owner  for  a  term  of  three  years.  When 
thte  term  was  to  b^gjn,  the  owner  was 
unable,  throagh  no  fault  of  his.  to  give  pos- 
session. The  one  question  In  the  case  Is: 
What  is  tbe  true  measure  of  damages  under 
such  circumstances?  The  Instruction  of  the 
court  was  that  plaintiff  was  entitled  to 
recover  "for  what  profits  he  could  hftve  made 
on  the  farm  during  the  entire  period  of  three 
years,"  and  this  is  complained  of  as  error. 
We  think  the  point  well  taken;  not  that 
in  every  case,  where  a  plaintiff  sues  for 
ti  breach  of  contract  for  leasing,  he  Is  limited 
to  tbe  measure  of  damage  which  this  court 


has  repeatedly  held  to  be  tbe  true  and  only 
measure  in  case  of  a  breach  of  contract  to 
sell  and  convey  land,  but  for  the  reastm  that 
In  a  case  Ute  this  to  measure  the  damages 
by  profits  Is  to  determine  the  amount  by  the 
purest  speeolatloii.  Nearly  every  bustness 
transaction  Invidves  more  <a  less  speculation 
as  to  resulting  profit;  in  some^  profits  are 
susceptible,  if  not  of  exact,  at  least  of  rea- 
sonable, determination,  while  others  defy 
forecasting,  because  depending  on  conditions 
which  may  or  may  not  arise.  For  the  for- 
mer there  may  be  a  recovexy,  but  not  for  the 
latter.  "But  merely  speculative  profits,  sup- 
posed to  have  been  lost,  have  been,  I  think, 
universally  discarded  by  this  court."  Hiomp- 
son,  J.,  In  McEjiight  r.  RatcUff,  44  Pa.  Ui6. 
Certainly  we  have  departed  from  the  early 
English  and  American  rule  that  denied  prof- 
Its  as  any  part  of  the  damages  to  be  com- 
pensated, but  not  to  the  extent  of  allowing 
such  damages  generally.  Under  the  better 
and  more  liberal  rule,  the  loss  of  profits  may 
now  be  compensated  In  damages,  but  only 
in  cases  where  they  are  capable  of  definite 
determination  (Wilson  v.  Wemwag.  217  Pa- 
82,  66  AtL  242,  10  Ann.  Cas.  649),  and  arise 
immediately  out  of  the  contract  (Hoy  v. 
Gronoble,  84  Pa.  0,  TO  Am.  Dec.  62S),  and 
were  in  the  immediate  contemplation  of  both 
parties  when  the  contract  was  made  (Fleming 
V.  Beck,  4S  Fa.  309). 

This  was  a  lease  to  farm  for  three  years 
on  tbe  shares.  While  the  business  of  agri- 
culture Is  not  exposed  to  the  same  hazard  of 
fortune  as  some, others,  It  Is  nevertheless 
subject  to  Its  own  vidssltudes.  It  has  its 
fruitful  years,  and  then  again  its  lean  ones. 
Crops  fall,  markets  change,  and  it  not  uii- 
frequently  happuis  ttiat  the  birmer.  In  pre- 
paring to  reap  what  he  anticipates  will  be 
a  rich  reward  for  his  year^  labor,  tb  bis 
great  disappointment  finds  that  because  of 
suddai  storm  or  Insidious  pests  the  promised 
abundance  has  failed  blm.  To  say  of  a 
given  farm  that  for  three  successive  years 
it  will  yield  so  many  bushels  of  wheat  or 
rye  or  oats  to  the  acre  is  at  best  but  an 
idle  prophecy,  resting  on  no  reasonable  basis 
whatever,  and  which  no  human  Ingenuity  or 
diligence  could  bring  to  pass.  Exposed  as 
agriculture  must  be  in  the  nature  of  things 
to  sudi  hazards  as  these  we  have  Indlcatedj 
as  well  as  others,  how  can  It  t>e  said  that  Its 
profits  can  be  said  to  be  capable  of  definite 
estlmatlwi  three  years  In  advance?  Would 
it  not  be  merest  conjecture  to  attempt  sudi 
estimate?  For  like  reason  it  cannot  be 
said,  in  such  case  as  this,  that  loss  of  profits 
arises  Immediately  out  of  the  contract.  To 
so  hold  would  be  to  eliminate  all  contin- 
gencies and  allow  the  complaining  party, 
immediately  upon  the  breach  by  the  de- 
faulting party,  though  it  occur  on  the  first 
day  of  the  term,  as  was  the  case  here,  to 
recover  profits  which  he  mlgbt  never  have 
realized  and  which  he  never  spent  a  day's 
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labor  to  earn.  Nor  conld  It  hSTe  been  that 
compensation  for  any  sach  damage  was  In 
contemplation  ot  the  parties  when  this  con- 
tract was  made.  To  suppose  otberwlae 
would  be  to  make  the  lessor  an  Insurer  of 
the  tenant's  share  of  the  crops.  It  would 
startle  the  ordinary  landlord  to  be  told  that 
lu  leasing  his  farm  for  three  yean  he  was 
brought  Into  that  relation  with  bis  tenant  by 
legal  presumption,  In  case  of  a  failure  on  bis 
part  to  give  possession  to  his  tenant  Cer- 
tainly the  tenant  Incurs  no  euch  liability  to 
the  owner  of  the  farm  from  whom  he  leases, 
and  no  good  reason  can  be  assigned  why  the 
liability  of  each  to  the  other  In  this  regard 
should  not  be  the  same. 

For  the  reasons  stated,  we  are  of  opinion 
that  error  was  permitted  in  allowing  here  a 
recoTery  for  loss  of  profits.  It  by  no  means 
follows,  from  what  we  have  said,  that  plaintiff 
la  without  redress  for  his  disappointment. 
If  be  has  lost  anything  of  value  in  conse- 
Quence.  What  he  lost  was  nothing  more  or 
less  tban  the  opportunity  which  bis  contract 
afforded  him.  It  is  to  be  presumed-r-at  least 
we  will  BO  presume  for  present  purpose — tliat 
the  contract  was  an  advantageous  one  to 
the  plaintiff.  He  lost  this  advantage  by  the 
lessor's  breach.  What  was  the  value  of  the 
bargain  he  lost?  Not,  as  we  hare  seen,  what 
he  might  have  made  out  of  it  (McKnIght  v. 
Batcliff,  supra),  under  the  ni«st  favorable 
condltiana  not  within  human  i>ower  to  com- 
mand, but  the  value  of  the  privilege  of  oc- 
cupying and  cultivating  the  farm  subject  to 
the  conditions  of  the  lease,  and  all  the  contin- 
gencies that  were  liable  to  affect  the  result 
Thla  would  be  fairly  within  the  range  of 
competent  evidence  to  determine.  The  acre- 
age  of  the  farm.  Its  usual  productiveness.  Its 
convenience  to  markets,  and  Its  general  Im- 
provements, all  these  might  be  shown,  to- 
gether with  anything  else  that  would  enhance 
its  attractiveness  to  the  ordinary  tenant 
fanner.  Over  against  such  consideration 
would  have  to  be  placed  the  uncertainty  as 
to  crops,  the  costs  and  expense  in  labor, 
money,  and  time  which,  under  the  require- 
ments of  the  lease,  the  lessee  would  be  oblig- 
ed to  expoid  In  order  to  fulfill  his  part  Tak- 
ing all  these  things  into  consideration,  the 
value  of  the  opportunity  lost  could  be  deter- 
mined with  reasonable  certainty.  It  would 
rest  largely  on  opinion  of  those  familiar 
wttb  socb  subjects,  but  tbat  would  not  make 
the  Investlgatton  peculiar. 

Tbe  case  of  Hoy  v.  Qronoble,  supra,  it  is 
urged,  asserts  a  different  role  from  that 
wMch  we  would  here  apply,  but  we  are  not 
convinced  that  it  does.  That  case  lays  down 
no  general  rule  other  than  that  which  may  be 
gathered  from  what  we  are  about  to  quote. 
Says  StrtHig,  Ji 

*^ltbont  attempting  to  deduce  from  adjudi- 
cated cases  any  rale  of  nniversal  application, 
it  may  suffice,  for  the  present,  to  refer  to  a 
few  principles  that  seem  to  be  supported  by 
the  better  authorities.    While  It  is  well  settled 


tbat  a  jury  are  not  at  liberty  to  allow  mere 
speculative  damages,  yet  there  are  cases  In 
which  a  plaintiff  has  been  held  entitled  to  what 
he  would  have  made  had  the  contract  been 
fulfilled— I  mean,  to  what  he  wonld  have  made 
immediately  out  of  the  contract.  The  loss  of 
such  profits  is  not  consequentiat,  in  the  sense  in 
which  consequential  damages  are  sometimes  said 
to  be  too  remote.  They  are  in  the  immediate 
contemplation  of  the  parties  when  tbs  contract 
is  made." 

In  that  cue  recovery  was  allowed  for 
profits  because  under  the  circumstances  dis- 
closed—and the  meager  report  of  the  facts  In 
tiie  case  gives  us  little  Information  with  re- 
spect to  them— the  profits  of  one  year's  farm- 
ing under  a  contract  employment  was  In 
immediate  contemplation  of  the  parties  wbea 
tbe  contract  was  made.  The  report  ot  tiie 
caae^  thoui^  me^r,  suffldently  differenti- 
ates It  txfm  the  present  one  on  ita  facts.  The 
controlUng  &ct  there  was  that  tbs  parties 
must  have  had  a  year's  xuroflt  to  the  t^ant 
in  contemplaUoa  when  the  contract  was 
made;  and  this  accords  with  the  general 
rule  goTeraing  In  all  such  cases,  a^lnst 
whldi  the  doctrine  we  bave  asserted  In  this 
case  in  no  wise  ofloids.  Wolf  v.  Studebaker, 
65  Pa.  459,  but  repeats  tiie  rule  as  laid  down 
by  Strong,  J.,  In  the  earlier  case,  and  allows 
a  recovery  for  the  loss  of  the  bargain,  which 
in  that  ease  was  measured  by  loss  of  profits, 
the  lease  being  a  verbal  one  for  a  year's  ten- 
tmey.  iLet  these  cases  stand  for  Just  what 
each  rulei,  that  in  case  oC  failure  of  the  les- 
sor to  give  possessiim  to  a  leraee,  who  was  to 
become  tenant  f<»  a  year,  the  damages  may 
be  measured  by  the  profits  that  tenant  would 
have  made  when  It  appears  such  measure  was 
In  contemplatitm  of  the  parties ;  but  we  can- 
not allow  that  they  govern  where  the  lease 
Is  for  a  series  of  years,  and  tiie  question  of 
profits  Is  necessarily  one  of  pure  speculation, 
and  tber^OTe  could  not  bave  been  in  contem- 
plation ot  the  pfuHes  at  the  makii^  of  the 
lease. 

The  lnstructi(ms  of  the  court  <m  tbe  point 
we  have  discussed  are  asdgned  for  error. 
The  assignment  is  sustained,  and  the  Judg- 
ment is  reversed,  with  a  venir& 


VAN  DUZEB  V.  COMMONWEALTH  TELE- 
PHONE 00. 

(Supreme  Court  of  Pennsylvania.    July  1, 
1914.) 

MA8IBB  AND  SsKTAnT  ({|  286.  289«}-Injdbt 

TO  SBBVANT— NEaUOENCB— SumCIBHCT  OF 

Evidence. 

Evidence  in  an  employe's  action  for  inju- 
ries from  a  fall,  due  to  tbe  defective  condition 
of  climbing  harness  which  be  was  using  In 
climbing  a  telephone  pole  in  the  course  of  his 
employment,  held  sumclent  to  take  the  case 
to  the  jury  on  the  questions  of  negligence  and 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig,  H  1001,  1006,  1008,  1010- 
1015.  1017-1033,  1036-1042.  1044.  1046-1050, 
1089,  1090,  1092-1132;  Dec.  Dig.  {{  286,  289.*] 
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Appeal  from  Otmrt  of  Oommon  fleas,  La- 
zerne  Comity. 

Trespass  by  D.  O.  Van  Dozer  against  the 
Commonwealth  Telephone  Company,  for  per- 
sonal Injuries.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Argued  before  BJtOWN,  MESTBBZAT, 
POTTER,  STBWABT,  and  MOSGHZIS- 
KBB,  JJ. 

P.  F.  O'Neill,  of  Wllkes-Barre^  A.  T.  Walsh, 
of  PlttBtxoi,  and  F.  W.  Wheaton,  of  Wllkes- 
Barre,  for  appellant  Paul  J.  Sherwood  and 
Bnsh  Trescott^  both  ot  Wllkes-Baire,  for  ap- 
pellee. 

POTTBR,  J.  The  plaintiff  here  8om[ht  to 
lecorer  damages  for  peramal  Injuries  alleged 
to  have  resulted  from  the  n^llgence  of  the 
defendant  company.  The  case  has  been  tried 
twice.  TbB  first  trial  resulted  In  a  Judgment 
of  compulsory  nonsuit  which  the  court  refus- 
ed to  take  off.  Upon  appeal  to  tills  court 
(Van  Duzer  t.  Telephone  Co.,  286  Pa.  638,  84 
AtL  965)  the  judgment  was  reversed  with  a 
procedendo.  It  appears  from  the  evidence  at 
the  last  trial  that  plalntUf  was  employed  un- 
der the  authority  of  the  def^dant's  dlvtalon 
sui)ertntendent  to  as^st  In  the  work  of  build- 
ing telephone  lines.  He  was  engaged  to  do 
general  wotk  and  probably  a  little  climbing. 
He  objected  somewhat  to  the  climbing,  as  he 
was  without  experience  in  that  work.  He 
was  told  that  the  company  would  furnish 
tools  and  belts,  and  whatever  was  needed  to 
work  with,  and  would  keep  everything  In  re- 
pair. He  was  furnished  by  Mr.  Irwiu,  super- 
intendent of  the  work,  with  the  harness 
which  he  used  in  climbing,  and  which  proved 
to  be  defective.  A  witness,  Charles  Elchsted, 
testlfled  that  about  two  weeks  before  the  ac- 
cident to  plaintiff  he  called  the  attention  of 
Irwin,  the  superintendent,  to  the  defective 
condition  of  the  harness  and  the  weakness  of 
the  snap.  A  defect  In  the  metal  snap  caused 
the  accident  The  second  trial  resulted  In  a 
verdict  for  the  plaintiff.  Rules  for  a  new 
trial,  and  for  Judgment  for  defendant  n.  o.  v., 
were  discharged  by  the  court  below,  and 
Judgment  was  entered  upon  the  verdict  The 
defendant  has  appealed. 

In  opening  their  argument  counsel  for  ap- 
pellant say  that  the  only  question  for  deter- 
mination here  Is  whether  under  the  pleadings 
the  evidence  warranted  the  submission  of  the 
case  to  the  Jury.  The  record  as  now  before 
us  presents  substantially  the  same  evidence 
aa  that  which  appeared  In  the  former  amieal. 


upon  which  we  held  that  tlie  case  was  for  the 
Jury.  The  present  argument  Is  therefore 
practically  a  reargument  of  a  question  wtilch 
has  already  been  decided.  This  is  not  per- 
missible. Gowen  v.  Plate  Glass  Co.,  188  Pa. 
542,  41  Atl.  615;  Oreachen  v.  Carpet  Co., 
214  Pa.  16,  63  Atl.  199.  An  examination  of 
the  testimony  at  both  trials  shows  that  it 
was,  In  substance,  the  same,  as  to  the  em- 
ployment of  plaintiff,  the  agreement  to  fur- 
nish him  with  appliances  for  Climbing,  the 
authority  of  Irwin,  the  superintendent  the 
drcumstances  and  cause  of  the  accident 
plalntlfTs  lack  of  experience,  etc  Several  of 
the  witnesses  for  plaintiff  testified  on  both 
trials,  to  the  unsafe  condition  of  the  liaj> 
ness,  particularly  of  the  snap  which  gave  way 
or  fell  open,  and  thus  caused  the  accident 
In  the  opinion  on  the  former  appeal,  we  said 
(286  Pa.  540.  84  Aa  966): 

"The  testimony  showed  that  this  weakness  in 
the  BpringB  had  existed  for  some  time,  but  no 
notice  of  any  such  condition  waa  given  to  the 
plaintiff,  whttk  he  was  asked  by  the  foreman 
to  make  nse  of  the  harness.  Tet  his  safe- 
ty evidently  depended  upon  the  integrity  of  the 
appliance  In  question." 

It  appears  from  the  record  at  the  last 
trial  that  idalntlff  testified  that  Irwin,  who 
was  in  immediate  cbarge  of  the  work,  gave 
him  the  harness  and  helped  him  to  pat  It  on, 
and  that  he  said: 

"They  are*  perfectly  safe,  and  yon  cannot 
tall  in  them,  and  yon  can  do  this  work  as  well 
as  anybody.^ 

Plaintiff  furtbtf  testified  that  be  had  never 
had  any  experience  with  snaps  such  as  were 
used  In  the  belt  attached  to  the  climbing 
harness,  which  was  given  to  him  to  usew 

We  find  nothing  In  the  evidence  In  tbls 
record  to  change  our  conclusion,  rea(died  in 
the  former  appeal,  that  the  qaestions  of  the 
negligence  ot  the  defendant,  and  the  contrib- 
utory negligence  of  the  plaintiff,  were  not 
properly  to  be  dlsirased  of  by  the  court  as 
questions  of  law,  but  were  for  the  considera- 
tion of  the  Jury,  under  proper  instructions. 
No  complaint  Is  made  of  the  manner  in  which 
these  questions  were  submitted.  The  only 
contention  here  is  that  the  trial  judge  should 
have  taken  these  questions  from  tiie  Jury, 
and  should  have  given  binding  Instructions 
In  favor  of  the  defendant.  This  would  have 
been  In  plain  disregard  of  the  decision  of 
this  court  In  this  case  upon  the  former  ap- 
peal. 

The  asstenments  of  errcnr  are  overruled, 
and  the  Judgment  1b  affirmed. 
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PUSHGAST  T.  NEW  TOBX  SHIPBUILD- 
INQ  OO. 

(SaprwM  Conrt  of  New  Jen^.  Nor.  5. 

1.  JooQUXNT  (S  860*)— Death  of  Puiimrr— 
KscEsaiTT  OF  RKFivAZi— Time. 

Under  nile  128,  providing  for  th«  entry  of 
jodgment  final  nunc  pro  tunc,  making  what 
was  formerly  left  to  the  discretion  of  tiie  court 
a  right  of  the  party,  and  under  the  express  pro- 
vision of  Practice  Act  (3  Comp.  St.  1910,  p. 
4108)  I  183,  it  was  proper  to  order  that  tbe 
death  of  plaintiff,  after  judgment  and  pending 
a  rule  to  wow  cause,  and  the  grant  of  adminis- 
tration, be  entered  upon  the  record,  whereupon 
execution  might  issAe  in  the  name  of  the  ad- 
ministrator without  the  judgment  being  revived 
by  scire  facias. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SI  1590-1692;  Dec.  Dig.  |  860.*] 

2.  Abatement  Attn  Bktitju.  (|  72^  —  Stat- 
irr«»— "Tbbbpasb." 

In  view  of  Executors  and  Administrators 
Act  (2  Comp.  St  1910,  p.  2260)  I  4,  giving  ad- 
ministrators an  action  for  any  trespass  to  the 
person  or  property  of  the  intestate,  in  which 
the  word  "trsflpass"  is  to  be  construed  to  mean 
"tort^"  on  tiie  death  of  pV'T'tlff  In  an  action  for 
personal  Injuries  after  judgment  nisi  In  bis  fa- 
vor and  pending  a  mle  to  show  cause.  Abate- 
ment Act  (1  Comp.  St.  1910,  p.  7)  |  10,  pro- 
viding that  the  death  of  either  party  between 
verdict  and  judgment  shall  not  be  alleged  for 
error,  ao  as  such  judgment  be  entered  within  two 
terms  after  verdict,  was  applicable,  and  the 
fact  that  more  than  two  terms  bad  elapsed  was, 
under  the  circumstances,  immaterial;  and  sec- 
tion 3  (1  Comp.  St  1910,  p.  4),  providing  that 
if  plaintiff  die  before  final  judgment,  the  action 
shall  not  abate  if  It  mi^ht  have  been  originally 
maintained  by  his  administrator,  but  that  bis 
death  and  the  name  of  the  administrator  being 
entered  upon  the  record,  tlie  action  shall  pro- 
ceed to  final  judgment,  was  also  applicable. 

(Ed.  Note.— For  other  eaaea,  see  Abatement 
and  Revival.  Cent  Difr  ISS77-402,  412-416: 
Dec  Dig.  I  72.« 

For  other  definitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Trespass.] 

Action  by  NelUe  Pushcart,  administratrix 
of  Jacob  Pushcart,  against  the  New  York 
Shipbuilding  Company.  On  rale  to  set  aside 
Jadgmeot  and  execution  for  plaintiff.  Bule 
discharged. 

Argued  June  term,  1914,  before  SWAYZE, 
PABKEB,  and  KAT.TSCH,  JJ. 

GaoUU  &  GaskUl,  of  Camden,  for  the  nUe. 
Weacott  ft  Weaver,  of  Camden,  opposed. 

SWAYZE,  J.  [1]  A  slight  examination  of 
the  statute  and  rules  by  counsel  might  have 
spared  us  this  argoment  Judgment  nisi  in 
favor  of  Jacob  Pushcart  was  entered  June  4, 
1912.  A  rule  to  show  cause  was  allowed  and 
undecided  when  he  died  December  17,  1913. 
The  mle  was  subsequently  discharged,  and 
judgment  final  was  entered  February  20, 
1914,  89  AtL  980.  Thereafter  the  adminis- 
tratrix was  subetltated  as  plaintiff,  and  an 
execution  issued  in  her  name. 

Bule  128  provides  for  the  entry  of  judg- 
ment final  nnnc  pro  tunc.  This  rule  was 
adopted  after  the  decision  in  Erie  Hallway 
Go.  T.  Ackeraon,  83  N.  J.  Law,  83,  and  made 
what  was  formerly  left  to  the  discretion  of 


the  conrt  a  right  of  Uie  party.  HcNamara 
T.  N.  Y.  L.  E.  &  W.  B.  B.  Co.,  66  N.  J.  Iaw, 
C6,  69,  28  AtL  313.  Thel«npon,  under  section 
183  of  the  Practice  Act  (C.  S.  4108),  It  was 
proper  to  order  that  the  death  and  the  grant 
of  letters  of  administration  be  entered  on 
the  record,  whereupon  execntlon  might  prop- 
erly Issue  in  the  name  of  the  administrator 
without  the  judgment  being  revived  by  scire 
facias.  Counsel  refers  us  to  Morgan  v.  Tay- 
lor. 38  N.  J.  Law.  817,  but  has  failed  to  ob- 
serve that  section  183  of  the  Practice  Act 
was  passed  after  the  execution  in  that  case 
was  issued,  probably  to  obviate  the  very 
difficulty  that  there  aroae.  The  opinion  re-, 
fers  to  this  fact  at  page  310.  The  section 
first  appears  in  the  Revised  Practice  Act  of 
March  27,  1874,  BevlslOD  879,  |  204. 

[2]  Counsel  argues  that  the  action  abated. 
Section  10  of  the  Abatement  Act  (C.  S.  7) 
Is  applicable,  and  the  fact  that  more  than 
two  terms  have  elapsed  is  not  Important 
under  the  circumstances  of  this  case.  Ten- 
elck  V.  Elagg,  29  N.  J.  Law,  26. 

Moreover  the  case  is  within  section  3  of 
the  Abatement  Act  Counsel  argues  that 
that  section  is  Inapplicable  becanse  the  ac- 
tion could  not  be  originally  prosecuted  or 
maintained  by  the  administrator.  This  ar- 
gument overlooks  the  proviidouB  of  section  4 
of  the  Executors  and  Administrators  Act, 
which  gives  executors  and  administrators 
an  action  for  any  trespass  done  to  the  per- 
son or  property,  real  or  personal,  of  the  tes- 
tator or  intestate.  O.  S.  2260.  By  the  set- 
tled constmctUm  of  this  act,  trespass  means 
tort  Ten  Eyck  t.  Bunk,  81  N.  J.  Law,  428. 
Nolce.  Adm'x,  r.  Brown.  89  N.  X  Law.  569. 
These  cases  have  the  approval  ct  the  Court 
of  Errors  and  Ai^teals.  Cooper  v.  Shore 
Electric  Co.,  68  N.  J.  Iaw,  658.  44  AtL  638. 

In  any  aspect  of  the  case,  no  error  la 
shown  In  the  entry  of  the  judgment  or  Issue 
of  executl<m,  and  the  present  mle  must  be 
dlsdiarged.  with  oosta. 


SCHNEIDEB  v.  ATKINSON. 

(Snprune  Court  of  New  Jersey.    Nov,  5, 

1914.) 

1.  Municipal  Cobpobations  (§  110^— Obdi- 
NANCE—PuBucATioK— Necessity. 

A  city  ordinance,  merely  fixing  the  term 
of  office  of  the  city  surveyor,  as  authorized  by 
P.  L.  1904,  p.  161,  relative  to  the  term  of  of- 
fice of  certain  officers  in  cities  of  the  second 
class,  did  not  involve  an  expenditure  of  money 
within  a  provision  of  the  New  Bnuuwiek  char- 
ter, requiring  the  publication  of  ordinances  In- 
volving an  expenditure  of  money. 

[Ed.  Note.— For  other  cases,  see  Honidpal 
Corporations,  Cent  Dig.  §S  239-244;  Dec.  Dig. 

s  110.*] 

2.  Statutes  ({  126*)— Titles  Ann  Subjects 

OF  Acts. 

P.  L.  1904,  p.  151,  the  title  of  which  re- 
cites that  it  is  an  act  concerning  the  term  of 
office  of  certain  <^eers  in  cities  of  the  second 
class,  provides  that  any  collector      taxes,  city 
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treasurer,  «tc.,  appointed  thereafter  and  prior 
to  Januaiy  1,  1909.  aliould  hold  t^ce  only 
until  that  date;  that  thereafter  the  common 
council  or  other  governing  body  of  the  city 
might  make  appointments  to  such  office  for  a 
term  of  three  years,  to  commence  on  January 
lat  last  preceding  or  next  succeeding  the  fix- 
ing thereof  as  such  governing  body  might  di- 
rect, but  that  no  such  term  Bhoold  commence 
earlier  than  January  1,  1005;  that  when  such 
term  shoald  have  been  fixed,  the  incumbent  or 
person  thereafter  chosen  for  such  office  should 
hold  office  until  the  expiration  of  the  term  bo 
fixed  and  their  successors  should  bold  office  for 
a  like  term;  that  nothing  therein  contained 
should  abridge  the  term  of  office  of  any  person 
theretofore  appointed ;  and  that  that  act  should 
not  apply  to  cities  where  such  officers  are 
elected  by  popular  vote.  Seld,  that  the  act  la 
not  unconstitutional  on  the  ground  that  the 
purpose  exploited  in  the  body  thereof  is  not 
expressed  in  its  title  as  the  body  of  the  act 
deals  with  the  term  of  office  of  specified  offi- 
cers in  dties  of  the  second  class,  and  the  title 
Is  reasonably  expressive  of  this  purpose. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |S  187-191;  Dec.  Dig.  |  120.*] 

3.  MuRiciPAi,  CoBPOBATions  (S  149*)— Ofti- 
aas— Tebm  or  Office. 

Under  P.  L.  1904,  p.  151.  where  the  com- 
mon council  of  a  city  in  December,  1907,  fixed 
the  term  of  the  city  surveyor  at  three  years 
by  an  ordinance  effective  January  1,  1908,  and 
on  January  1,  1908,  elected  a  city  surveyor 
who,  with  the  acquiescence  of  the  common 
council,  held  over  until  January,  1912.  at  which 
time  the  common  council  declared  that  a  va- 
cancy existed,  and  re-elected  him  for  the  term 
prescribed  by  law,  he  was  entitled  to  hold  office 
for  three  years  from  January  1,  1912,  and  the 
common  couucil  bad  no  power  in  January, 
1913,  to  declare  the  office  vacant  and  elect  a 
different  person  to  such  office. 

[Ed.  Note.— For  other  cases,  see  Hnnlcipal 
Corporations,  Cent  Dig.  |f  327-332;  Dec  Dig. 
S  149.*] 

4.  Quo  Waebakto  <|  11*)— Pebsokb  Enti- 
tled TO  Sue. 

Where  a  person  elected  by  the  city  council 
to  the  office  ot  city  surveyor  acted  as  such,  ex- 
cept as  interfered  with  by  the  former  bolder 
of  the  office,  who  claimed  that  his  term  had 
not  expired,  such  former  incumbent  could  main- 
tain quo  warranto,  though  he  bad  retained  pos- 
session of  the  papers  belonging  to  the  office 
and  of  the  room  provided  by  the  city  for  the 
use  of  the  city  surveyor,  and  waa  also  assuming 
to  act  as  city  surveyor. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to. Cent.  Dig.  |  13;  Dec.  Dig.  S  11.*) 

Quo  warranto  by  the  State,  on  relation  of 
Frederick  0.  Schneider,  against  Aaher  Atkin- 
son. Jadgment  for  the  relator  on  a  special 
verdict 

Argued  February  term,  1914,  before  OL'M- 
MERB,  G.  J.,  and  PARKER  and  EA- 
USCH,  JJ. 

Theodore  Strong,  of  New  Brunswick,  for 
relator.  George  S.  Sllzei,  of  New  Brunswick, 
for  defendant 

GUMMERE,  C.  J.  The  relator  filed  an  In- , 
formation  in  the  nature  of  a  quo  warranto, 
setting  out  that  he  was  legally  entitled  to 
the  office  of  dty  surveyor  of  the  city  of  New 
Brunswick,  that  the  respondent  had  wrong- 
fully usurped  and  Intruded  Into  that  office, 


and  that  he  was  then  fn  possession  ttiereof. 
To  this  information  the  respondent  pleaded, 
denying  that  the  relator  was  legally  entitied 
to  the  office,  asserting  his  own  titie  thereto, 
and  controverting  the  averment  that  he  had 
ousted  the  relator  therefrom.  The  relator 
having  filed  a  general  replication  to  respcmd- 
ent's  plea,  the  case,  went  to  trial  on  the  Is- 
sues made  by  the  pleadings,  and  the  jury 
rendered  a  special  verdict  finding  the  follow- 
ing facts:  That  on  December  9, 1907.  an  ordi- 
nance was  passed  fixing  the  term  of  city  sur- 
veyor at  three  years,  the  ordinance  to  take 
effect  on  January  1,  Ifiro.  This  ordinance 
was  passed  on  first,  second,  and  third  read- 
ings on  December  9,  1907,  and  after  such 
passage  was  duly  published  according  to  law 
and  the  requirements  of  the  charter  and 
ordinances  of  the  dty  of  New  Brunswick,  but 
was  not  published  between  the  second  and 
third  readings  aforesaid.  That  on  January 
1,  1908,  Frederick  a  Schneider  was  elected 
city  surveyor  for  three  years,  from  January 
1,  1908.  He  subscribed  to  an  oatb  on  Janu- 
ary 4.  1908,  for  the  term  of  three  years,  and 
continued  to  act  as  such  until  January  8, 
1912.  That  on  January  1,  1912,  common 
council  adjourned  to-January  8,  1912,  and  on 
January  8,  1912,  a  motion  was  made  and 
passed  declaring  the  office  of  dty  surveyor 
vacant  Frederick  G.  Schneider  was  there- 
upon elected  city  surveyor  for  the  term  pre- 
scribed by  law.  He  filed  his  oatb  of  office  on 
January  9,  1912.  That  on  January  1,  1913, 
common  council  passed  a  motion  declaring 
the  office  of  dty  surveyor  vacant,  and  there- 
upon elected  Asher  Atkinson  city  surveyor, 
for  the  term  prescribed  by  law.  That  on 
January  3,  1913,  Atkinson  subscribed  to  the 
required  oath  for  the  term  prescribed  by  law. 
That  the  said  Asher  Atkinson,  after  his  elec- 
tion on  January  1,  1913,  to  wit,  on  Januarj* 
3, 1913,  called  on  Frederick  C.  Schneider  and 
demanded  all  records,  maps,  Instruments,  and 
surveys  belonging  to  the  city  of  New  Bruns- 
wick, and  also  the  possession  of  the  office  of 
city  surveyor,  which  rent  of  said  office  was 
being  paid  by  the  mayor  and  common  council 
of  the  dty  of  New  Brunswick.  That  Schnei- 
der refused  to  deliver  to  Atkinson  either  pos- 
session  of  the  office  or  the  books,  maps,  In- 
struments and  surveys  connected  therewith. 
That  said  Frederick  C.  Schneider  retains 
possession  of  the  books,  maps,  surveys,  and 
Instruments  of  the  dty  of  New  Brunswick 
and  also  the  said  office,  and  refuses  to  give 
them  up  on  the  advice  of  counsel,  insisting 
that  he  is  the  city  surveyor  of  the  city  of  New 
Brunswick.  That  after  January  3,  1913,  At- 
kinson was  obliged  to  rent,  at  his  own  ex- 
pense, an  office  in  another  building,  in  order 
that  he  might  carry  on  the  office  of  <At^  sur- 
veyor. That  on  January  1,  19J3,  and  there- 
after, to  wit,  up  to  February  8,  1913,  the 
said  Frederick  C.  Schneider  continued  to 
supervise  the  construction  of  sewers  on  Bald- 
win and  French  streets,  and  had  then  and 
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there  In  his  employ  men  acting  as  Inspectors, 
Inspection  being  one  ot  the  duties  imposed  on 
city  surveyor  by  city  ordinance.  That  by  or- 
der of  the  building  committee  of  common 
council  of  the  dty  of  New  Brunswick,  on 
the  night  of  January  4.  1913,  the  telephone 
was  removed  from  the  office  of  the  city  sur- 
veyor, and  a  gnantlLy  of  stationery,  and  said 
telephone  baa  since  been  In  the  office  of  Asher 
Atkinson,  who  has,  since  his  said  election, 
acted  as  dty  surveyor,  except  as  Interfered 
with  as  set  forth  in  the  above  findings,  hav- 
ing opened  another  office  with  a  new  set  of 
books.  The  question  now  presented  for  de- 
termination Is  whether  the  relator,  or  the  re- 
spondent is  entitled  to  jndgment  on  this  spe- 
cial verdict 

[1]  In  1904  the  Legislature  passed  an  act 
entitled  "An  act  concerning  the  term  of  office 
of  certain  officers  In  cities  of  the  second  class 
of  this  state."  P.  L.  151.  This  act  provides 
that  any  collector  of  taxes,  dty  treasurer, 
clerk,  dty  attorney,  physician,  street  com- 
missioner, surveyor,  or  overseer  of  the  poor, 
thereafter  a{)pointed  in  dties  of  the  second 
class  prior  to  the  1st  day  of  January,  1905, 
should  hold  office  only  until  that  date,  and 
that  thereafter  it  should  be  lawful  for  the 
common  council,  or  other  governing  body  of 
any  such  dty,  to  make  appointment  to  any 
or  all  of  such  offices  for  a  term  of  three 
years ;  that  such  term  of  office  should  com- 
mence  the  1st  day  of  January  last  preceding, 
or  next  sncceedlng,  the  fixing  thereof,  as  the 
said  common  coundl  or  other  governing  body 
might  by  vote  direct,  with  a  proviso  that  no 
such  term  should  commence  earlier  than  Qui 
1st  day  of  January,  19(^;  that  when  such 
term  should  have  been  fixed  the  incumbents, 
or  persons  thereafter  chosen  for  any  of  said 
offices,  should  hold  office  until  the  expiration 
of  the  term  bo  fixed;  and  that  their  succes- 
sors, when  diosen,  should  hold  office  for  a 
like  term  of  years.  The  ordinance  referred 
to  in  the  spedal  verdict  fixing  the  term  of 
dty  surveyor  at  three  years  was  Jnstifled  by 
this  statute.  It  is  alleged,  however,  by  coun- 
sel tot  the  respondent,  that  it  Is  void  because, 
as  was  fOnnd  by  the  jury,  It  wag  not  duly 
published  between  the  sectmd  and  third  read- 
ings. The  argument  is  that  under  the  char- 
ter of  the  dty  of  New  Bmnswldc  all  ordi- 
nances involving  an  expenditure  of  money 
shall  be  so  published,  and  it  is  alleged  that 
this  Is  such  an  ordinance.  The  difficulty 
wiUi  re^ndenfs  contention  is  that  it  rests 
upon  an  alleged  fact  not  found  by  the  Jury, 
for  all  that  they  have  declared  by  their  find- 
ing Is  that  the  ordinance  fixes  the  term  of 
dt7  surveyor  ot  New  Brunswick  at  three 
years.  Certainly  an  ordinance  which  does 
menlf  that  Involree  no  expenditure  of  mon- 
ey,  and  therefore  requires  no  publication  be- 
tween second  and  third  readings. 

[t]  TbB  respondent  also  contends  that  the 
act  of  1004,  under  authority  of  which  the  or- 
dlnauoe  was  passed,  is  nncraistitntlonal,  be- 
cause the  purpose  exploited  In  the  body 


:  thereof  la  not  expressed  in  Its  title.  He  con- 
tents himself  with  making  the  assertion,  and 
submits  no  argument  In  support  of  it  We 
think  It  Is  without  merit  The  body  of  the 
act  deals  with  the  term  of  office  of  certain 
spedfled  officers  in  cities  of  the  second  class, 
and  the  title  of  the  act  is  reasonably  expres- 
sive of  this  purpose. 

[3]  The  act  of  1904  being  constitutional, 
and  the  ordinance  passed  pursuant  to  the 
authority  conferred  by  it  having  been  valid- 
ly adopted,  we  think  It  plain  that  Schndder 
is  entitled  to  the  office.  The  statute  requlreH 
that  each  appointee  shall  hold  the  office  to 
which  he  is  appointed  for  a  definite  time  to 
be  fixed  by  common  council,  and  that  with- 
out regard  lo  the  conditions  under  which  he 
Is  appointed.  The  term  of  office  of  dty  sur- 
veyor having  been  l^ally  fixed  at  three 
years,  and  Schneider  having  thereafter  been 
appointed  dty  surveyor  on  January  1,  1908. 
for  that  term,  he  was  entitled,  by  virtue  of  , 
that  appointment,  to  hold  until  the  1st  of 
January,  1911.  He  held  over  for  a  year  aft- 
er the  expiration  of  that  term,  apparently 
by  acquiescence  of  common  coundL  The 
declaration  of  coundl  at  the  end  of  that 
period,  January  8,  1912,  that  the  office  of 
dty  surveyor  was  vacant,  was  Justified  by 
the  fact  Having  thereupon  re-elected 
Schndder  for  the  term^  prescribed  by  law, 
he  became  legally  entitl'ed  to  hold  the  office 
for  a  new  term  to  run  for  three  years  from 
the  1st  of  January,  1912,  as  his  own  succes- 
sor, for  the  act  of  1904  provides  that  after 
the  term  has  been  fixed,  the  persons  chosen 
to  fill  the  offices  spedfied  in  the  statute  shall 
hold  office  until  the  expiration  of  the  term 
so  fixed,  "and  their  successors,  when  chosen, 
shall  hold  office  for  a  like  term  of  years." 
This  being  so,  the  declaration  of  common 
coundl  on  the  1st  day  of  January,  1913,  that 
the  office  of  dty  surveyor  was  vacant  was 
contrary  to  the  fact  the  term  of  Schneider 
then  having  still  two  years  to  run ;  and  the 
election  of  Atkinson  to  that  office  was  there- 
fore a  nullity. 

[4]  It  is  argued  by  counsel  for  the  respond- 
ent that  the  relator  Is  not  entitled  to  prose- 
cute this  action  because,  on  the  findings  of 
the  Jury  set  out  In  their  special  verdict,  he, 
and  not  the  respondent,  was  in  possession  of 
the  office  of  dty  sutVeyor  at  the  time  the  in- 
formation was  filed.  But  this  is  not  an  ac- 
curate statem^t  of  the  fact  The  spedal 
verdict  shows  that  the  relator  retains  posses- 
sion of  the  papers  belonging  to  his  office,  and 
also  of  the  room  provided  by  the  dty  for  the 
use  of  the  city  surveyor,  and  that  he  is  do- 
ing some  of  the  work  connected  with  that 
office.  It  further  shows  that  the  respondent 
has,  since  his  election,  acted  as  dty  surveyor, 
except  as  Interfered  with  by  the  relator,  as  set 
forth  in  Its  findings.  The  situation  is  quite 
similar  to  that  which  was  exhibited  in  the  case 
of  State  V.  Bogers,  56  N.  J.  Law,  481,  28  Atl. 
726, 2&  Atl.  173.  The  question  there  presented 
was  whether  Bobert  Adrain.  who  claimed  to  be 
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the  president  of  tbe  Seoftte,  and  certain  other 
members  of  that  body  who  claimed  to  be  the 
Senate  of  New  Jersey,  and  assumed  to  act 
as  Buch,  or  Morris  A.  Rogers,  who  also  claim- 
ed to  be  the  president  of  the  Senate,  and  cer- 
tain other  senators  who  acted  with  him,  and 
assumed  to  be  tbe  legal  Senate,  were,  In 
law,  such  body.  It  was  held  that  where 
there  are  two  bodies,  each  claiming  to  be 
the  true  Senate,  an  Information  In  the  na- 
ture of  a  qno  warranto  Is  the  proper  process 
whereby  to  test  such  claims.  Tbe  reasoning 
of  Chief  Justice  Beasley  In  tbe  opinion  in 
that  case  shows  that  the  remedy  by  quo  war- 
ranto Is  equally  appropriate  In  the  present 
case. 

The  relator  Is  entitled  to  enter  Judgment 
upon  the  special  verdict 


McCRELLIS  T.  CUBRiN. 
(Supreme  Court  of  New  Jersey.  Nor.  5,  IDl^) 

1.  Municipal  Gokpoutioiib  Q  16S^— Om- 
OEBa— Vaoancies. 

As  ooe  appointed  under  the  act  of  1901  (P. 
li.  p.  161),  fixing  the  term  of  street  commls- 
Bloners  of  cities  of  the  second  class  to  three 
years,  is  entitled  to  hold  for  the  foil  term, 
though  appointed  only  to  fill  a  vacancy,  a  dec- 
laration by  the  city  council  before  tbe  end  of 
the  three  years  that  the  office  was  vacant  and 
the  appointment  of  another  is  wholly  void,  and 
the  second  appeinte^  though  he  enters  into 
posseaaion  of  the  office  upon  the  subsequent 
resignation  of  the  first,  has  no  title. 

[ESd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |S  342-340;  Dec  Dig. 
I  155.»] 

2.  Municipal  Oobpobations  (|  124*)— Tbshs 
OF  Ovncii— luPLiKo  Repeal. 

Act  of  February  15,  1906  (P.  L.  p.  14), 
relating  to  the  time  of  election,  appointment, 
etc.,  of  officers  of  towns  and  other  municipali- 
ties  which  in  section  6  provides  that  all  vacan- 
cies shall  be  filled  for  the  nnexpired  term  only, 
does  not  impliedly  repeal  act  of  1904  (P.  L.  p. 
161),  which  provides  that  certain  officers  of 
cities  of  the  second  class  shall  hold  for  a 
term  of  three  years,  regardless  of  when  appoint- 
ed, and  repeajs  inconsistent  acts,  thus  repeal- 
ing act  of  1901  (P.  L.  p.  41),  relathig  to  tbe 
terms  of  officers  of  such  cities  which  contained 
a  similar  provision  to  the  act  of  1005. 

[Ed.  Note.:— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  Si  290-287;  Dee.  Dig. 
S  lis.*] 

Qno  warranto  by  the  State,  on  the  relation 
of  Gomeliua  B.  McGrellls  against  John  Cur- 
ran.  On  application  to  enter  Judgment  on 
spedal  verdict  Application  denied. 

Argued  February  term,  1914,  before  GTJM- 
MBRB,  a  J.,  and  PARKER  and  KA- 

LISCH,  JJ. 

Theodore  Strong,  of  New  Brunswick,  for 
relator.  George  S.  Sllzer,  of  New  Bronswlf^, 
for  defendant 


OUMMERB,  a  J.  This  case  Involves  the 
title  to  the  office  of  street  commissioner  of 
the  dty  of  New  Bmnswlch.  Most  of  the 
questbniB  involred  are  IdoiticBl  with  t^ose 


presented  In  the  case  of  Schndder  t.  Atkin- 
son, 92  Atl.  81  Cost  decided),  in  which  the 
office  of  city  surveyor  of  that  municipality 
was  the  subject  of  the  litigation.  The  term 
of  each  office  Is  fixed  by  the  same  ordinance, 
passed  under  the  authority  of  the  same  stat- 
ute, and  is  of  the  same  duration,  L  e.,  three 
years.  The  only  variation  in  tbe  two  cases 
appears  in  the  history  of  the  incumbency 
of  tbe  respective  offices — the  terms  there<rf 
were  fixed  by  tbe  ordinance  of  December  9, 
1907 — as  recited  in  the  special  verdicts.  In 
the  verdict  in  the  present  case  the  facts  found 
are  that  on  January  1,  1908,  one  Kemp  was 
appointed  street  commissioner  for  three 
years.  He  served  as  such  until  December  31, 
1909,  and  then  tendered  hia  resignation, 
which  was  accepted.  On  January  1,  1910, 
one  Jalin  was  appointed  to  the  office  for  the 
tenn  prescribed  by  lav.  On  Jannaiy  8;  1912, 
council  declared  the  office  of  street  commis- 
sioner vacant,  and  tbweupon  appointed 
McCreilis,  the  present  rdator,  to  It  for  the 
term  prescribed  by  law.  On  the  Btb  of  Au- 
gust 1912,  Jalln  resigned  as  street  c<niunl9* 
tdaaer,  tbe  reslgnatlfm  stating  that  it  was  to 
take  effect  July  Ist  of  that  year,  and  fafs 
resignation  was  accc^pted.  Thereafter  McCrel- 
lia  assomed  to  act  as  anCh  officer.  On  Jan- 
uary 1,  1918,  coandl  passed  a  res<dQtlon 
dectoring  fhe  office  of  street  commissioner 
vacant  bhA  tibereuptm  appointed  Carran,  the 
defendant  to  that  (^ce  for  tbe  term  pre- 
scribed by  law. 

[1]  We  have  already  pointed  out  in  onr 
opinion  in  Schneider  v.  AtUnson,  82  AtL 
81,  that  the  "term  prescribed  by  law"  is 
three  yeara^  and  that  under  the  act  of  1904, 
entitled  "An  act  concerning  tbe  term  of  of- 
fice of  certain  officers  In  cities  of  tbe  second 
class  of  this  stattf'  (P.  U  llO),  each  snccesrive 
appointee  holds  for  the  foil  twm  of  three 
years,  wbetlier  appointed  at  tbe  end  at  tbe 
term  <A  bis  predecessor,  or  to  fill  a  vacancy. 
This  being  so,  the  appointment  of  Jalln  on 
January  1,  1910,  to  succeed  Kemp,  entitled 
him  to  hold  the  office  until  January  1,  1913. 
The  declaration  of  council,  therefore,  on 
January  8,  1912,  ttiat  tbe  office  was  vacant, 
was  contrary  to  the  fact,  and  its  action  in 
electing  McCrellis  was  In  violation  of  the 
statute  of  1904,  and  entirely  nugatory.  Tbe 
resignation  of  Jalln  to  t&ke  effect  July  1, 
1912,  left  the  office  vacant  notwithstanding 
the  fact  that  thereafter  McCrellis,  under  color 
of  bis  void  election,  assumed  to  perform  the 
duties  and  receive  the  emoluments  thereof^ 
Tbe  office  being  vacant  on  January  1,  1913, 
council,  by  Its  action  on  that  day  in  electii^ 
Cnrran  thereto,  filled  the  vacancy  which  was 
then  existing,  and  he  became  entitled  to  hold 
tbe  office  until  January  1,  1916. 

[2]  It  is  argued  on  behalf  of  the  relator 
that  the  appolntmeat  of  Jalin  to  succeed 
Kemp  was  not  for  a  full  term,  but  only  for 
the  unexpired  term  of  Kemp,  viz.,  until  Jai^ 
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vtry  1,  1911,  that  therefore,  after  this  latter 
date,  there  was  a  vacancy  which  remained 
nnfllled  until  January  8,  1912,  and  that  the 
effect  of  the  appointment  of  McCrellla  on  that 
day  entitled  him  to  hold  office  nntil  Janoary 
1*.  1916.  Tbla  contention  Is  based  upon  the 
proTlsloii  of  section  5  of  the  act  of  Febru- 
ary 28.  1901,  entitled  "An  act  retire  to  the 
time  of  election  and  appcdntment  and  terma 
of  oSSee  of  oSiceta  elected  or  appointed  In 
dties  In  thla  state."  P.  L.  41.  Tbo  section 
appealed  to  declares  tliat: 

"All  vacancies  in  ofBces  in  any  dtv  of  this 
state  arisinx  from  or  created  by  any  otiier  canae 
than  expiration  of  tenn  of  office,  diall  be  filled 
for  the  unexpired  term  only." 

But  the  concloBlve  answer  to  this  conten- 
tion is  that  thia  proTisl<ni,  so  far  as  it  re- 
late*) to  the  office  of  street  commissioner  In 
dtieu  of  the  aecond  class,  was  repealed  by 
section  2  of  the  act  of  1904  above  referred  to. 

It  is  suggested  that  this  repealer  was  In 
turn  repealed  by  section  6  of  the  act  of  Feb- 
ru&ry  IG,  1005  (P.  L.-14),  entitled  "An  act 
relative  to  time  of  election  and  appointment 
and  terms  of  office  of  officers  elected  or  ap- 
pointed  in  towns,  townships,  boroughs  and 
other  municipalities  of  this  state."  This 
section  is  identical  in  its  wording  with  that 
of  section  5  of  the  act  of  February  28,  1901, 
except  that  in  the  place  of  the  words  "any 
dty"  the  words  any  "town,  township,  borough 
or  other  municipality"  have  been  substituted. 
Tbe  argument  is  that  the  Legislature,  by 
the  use  of  the  words  "or  other  municipality," 
Intended  that  the  legislation  should  be  opera- 
tive, not  only  in  municipalities  of  the  classes 
specially  named,  but  In  all  other  municipali- 
ties, including  dties.  That  this  argument 
is  unsound  will  appear  from  a  reading  of  the 
opinion  of  the  Court  of  Errors  and  Appeals 
In  the  case  of  Wright  t.  Campbell,  74  N.  J. 
Law,  000,  67  Atl.  186.  The  primary  purpose 
ot  the  act  of  1901  was  to  consolidate  mnnld- 
pal,  or  charter,  elections  in  the  varloua  cities 
of  tbe  state  with  the  general,  or  ^tate,  elec- 
tions held  ther^  on  tbe  first  Tuesday  after 
the  first  Monday  of  November  in  each  year. 
After  tbe  passage  ct  that  act  charter  Sec- 
tions in  our  dues  were  held  <m  the  same 
days  as  the  general  elections  f<H*  county  and 
state  officers,  while  in  the  munldpalitles  of 
lower  rank  the  charter  eleetiona  continued 
to  be  held  In  the  spring.  In  the  latter  year 
tbe  Legislature  passed  the  statute  which  has 
Just  been  referred  to.  That  statute  is  an 
exact  transcript  of  the  act  of  1901  in  every 
particular,  except  that  where  tbe  word  "dty," 
or  its  plural,  appears  In  the  earlier  statute, 
the  words  *town,  township,  borough  and 
other  munldpality,"  or  their  plurals,  are  snb- 
stitnted  in  the  latter  act  The  two  acts  to- 
gether provide  a  complete  sdieme  for  the 
holding  of  the  municipal  election^  of  the 
state,  the  latter  act  being  tlie  comptement  of 
tbe  former,  and  dealing  with  those  munld- 
palitles not  within  its  purview.   The  act  of 


1901,  dealing  with  tbe  terms  of  certain  offi- 
cers in  dties  of  the  second  class  is  therefore 
not  at  all  affected      the  later  act  of  1905. 

The  defendant  Is  entitled  to  judgmoit  on 
the  special  verdict  ■ 


AMERICAN  RADIATOR  CO.  v.  ROGGB. 
(Supreme  Court  of  New  Jersey.   Nor.  5,  1914.) 

1.  Masieb  and  SxavAiiT  (i  260%,  New,  voL 
16  Eey-Na  Series)— Dxath  or  Sebvant— 
Wobkukn's  OoHPEirSATioif  Act. 

Where  a  servant  was  employed  In  New 
Tork  to  work  partly  in  New  York  and  partly  In 
New  Jersey,  and  died  in  New  Jersey  as  the  re- 
sult of  Injaries  received  while  about  the  work 
he  was  employed  to  do  In  that  state,  the  right 
of  his  personal  representative  to  recover  compen- 
sation under  tbe  Workmen's  Compensation  Act 
(P.  L.  1911.  p.  184)  was  not  affected  by  the 
fact  that  the  contract  was  made  in  New  xork, 
since  such  right  did  not  rest  an  the  contract,  but 
rather  on  the  statute  affording  compensation. 

2.  Mastbb  AifD  Skbvant  (S  250^,  New,  vol. 
16  Key-No.  Series)— Woxkmxn's  Compensa- 
tion Act— FoBEioN  Buplotuent. 

Parties  to  a  foreign  contract  of  employment 
to  be  performed  partly  In  New  Jersey  could  not, 
by  such  contract,  prevent  the  application  of  tbe 
New  Jersey  Workmen's  Compensation  Act,  in 
the  absence  of  notice  liven  by  the  employer  un- 
der section  2  of  the  atatate  that  he  elected  not 
to  tM  bound  by  such  act 

3.  CoUBTS  (I  611*)— FoBsiaH  ItAw— Bneobcb- 

lEENT. 

The  ground  for  refusing  enforcement  of  a 
foreign  law  is  that  It  conflicts  with  the  pabUc 
law  ot  the  forum. 

[Ed.  Note.— For  other  cases,  see  Oourti,  Gent. 
Dig.  S  1432 ;  Dec  Dig.  |  Bll.*] 

4.  Masteb  and  Sebvaht  (]  260%,  New;  vol.  16 
Key-No.  Series)— Death  of  Sebvant— Wobk- 
mer's  Coupensation  Aoi. 

Since  the  Workmen's  Compensation  Act 
marks  a  complete  cliaoge  in  the  iwlicy  of  tbe 
state  with  reference  to  recovery  for  Ihjuries  to 
and  death  of  aervaota  in  tlu  course  of  their  em- 
ployment»  and  authorises  such  a  recovery  on 
proof  ot  tlie  fact  of  relationship  and  injury  or 
death,  and  section  9  declares  that  it  covers  ev- 
ery contract  of  hiring,  it  would  be  held  appli- 
cable to  a  contract  ot  employment  made  In  a  for- 
eign state,  requiring  penormance  of  services  in 
New  Jersey,  so  that  if  the  employ^  was  killed 
while  performing  such  services,  bis  representa- 
tive was  entitled  to  compensation  regardless  of 
the  law  of  the  state  in  which  the  contract  was 
mad*. 

Gertloiail  to  Goart  of  Gommon  Pleas,  Un- 
ion Conn^. 

Proceeding  by  John  F.  Bogge  u  adminis- 
trator, etc.,  against  the  American  Badlator 
Compaiqr.  Judgment  for  plaintitt,  and  de- 
foidont  brings  oertlonil.  Affirmed.  • 

Argued  June  term,  1914,  before  SWATZB, 
PARKER,  and  imJIBGH.  7J. 

Franklin  W.  Fort,  of  Newark  (Fort  &  Fort, 
of  Newark,  on  tlie  brief),  for  prosecutor. 
Abe  J.  David,  of  Bllubetli,  for  defendant 

8WAYZB,  J.  [1,2]  This  is  a  proceeding 
under  the  Workmen's  Gompensatlon  Act,  and 
raises  the  very  Interesting  question  of  the 
applicability  of  that  act  where  the  contract 
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of  blring  wu  orlgliially  made  In  anotber 
state.  The  original  contract  in  this  case  was 
made  In  New  York  on  April  11,  1911,  prior, 
that  Is,  to  the  time  when  the  Worfcmm'a 
Compensation  Act  took  effect  This  fact  Is 
not  important  for  the  reason  that  the  dece- 
dent's salary  was  raised  several  times,  the 
last  on  August  1,  1912.  The  change  in  sal- 
ary necessarily  made  a  new  contract,  which 
If  made  In  New  Jersey  would  certainly  have 
l)een  governed  by  the  provisions  of  the  act. 
This  new  contract  also  was  in  fact  made  In 
New  York.  The  work  the  decedent  was  em- 
ployed to  do  was  partly  In  New  York  and 
partly  In  New  Jersey;  he  died  In  New  Jersey 
as  a  result  of  injuries  received  while  about 
the  work  he  was  employed  to  do  in  this  state. 
The  contention  of  the  prosecutor  is  that  as 
the  relation  la  contractual,  the  contract  must 
be  governed  by  the  law  of  New  York,  where 
it  was  made,  and  as  that  law  at  the  time 
contained  no  provision  for  compensation, 
there  can  be  no  recovery.  We  think  the  an- 
swer to  the  prosecutor's  contention  is  that 
the  right  of  recovery  rests,  not  upon  the  New 
York  contract,  but  upon  the  New  Jersey  stat- 
ute. The  liability  is  indeed  contractual  in 
character  by  force  of  the  very  terms  of  the 
statute,  but  it  Is  not  the  result  of  an  express 
agreement  between  the  parties;  it  is  an 
agreement,  Implied  by  the  law,  of  a  class  now 
coming  to  be  called  in  the  more  modem 
nomenclature  of  the  books  'V]uasl  contracts." 
We  find  no  evidence  in  this  case  of  any  term 
in  the  New  York  ctmtract  that  prohibits  the 
appUcabUity  of  the  New  J»sey  statute.  If 
there  were^  the  parties  could  no^  by  flieir 
agreement,  prevent  New  Jersey  from  regu- 
lating the  conduct  of  its  own  industries  and 
from  prescribing,  as  one  of  the  terms  upon 
which  the  performance  of  a  fbr^n  contract 
of  hirii^  shall  be  permitted  In  thla  state,  the 
ImplicaticBi  by  law  of  a  contract  for  compen- 
sation to  the  workman.  It  Is  opea  to  the 
employer  under  a  New  York  contract  to  pre- 
vent the  operation  of  section  2,  if  he  wishes, 
by  notice;  if  he  tails  to  give  the  notice,  and 
undertakes  to  perform  the  contract  In  New 
Jersey,  he  voluntarily  subjects  hlms^  to 
our  law  and  is  governed  Uiereby.  The  stat- 
ute states  the  obligation  in  terms  of  the  law 
at  evidence;  the  ctrntract  of  hiring  is  presum- 
ed to  have  been  made  with  reference  to  sec- 
tion 2,  and  in  the  absence  of  express  state- 
ment or  written  notice,  the  jtarties  are  pre- 
sumed to  have  accepted  the .  provisions  of 
section  2.  Bules  of  evidence  are  rules  of  pro- 
cedure, and  procedure  by  well-settled  princi- 
ples is  governed  by  the  law  of  the  forum. 
This  view,  it  must  be  confessed,  is  somewhat 
teclmlcal,  and  we  do  not  rest  on  it  alone. 
The  real  object  of  the  statute  was  to  create 
an  irrebuttable  presumption  in  the  absence  of 
express  statement  or  notice,  and  the  creation 
of  a  presumption  irrebuttable  except  in  these 
ways,  although  it  may  be  in  form  a  mere 
rule  (tf  eTidenoe,l8ineffectaraleof  snbstan- 


tive  law.  Afl  boxSi  we  deal  with  it  As  we 
have  already  said,  we  find  nothing.  In  the 
New  York  contract  Inconsistent  with  Qie  con- 
tract implied  by  the  New  Jersey  statute.  In 
legal  principle  the  case  does  not  differ  from 
the  contract  to  assume  the  risks  ordinarily 
incident  to  the  employment  that  was  former- 
ly implied  from  the  contract  of  hiring.  In 
that  case  the  contract  to  assume  the  risk 
was  implied  from  the  employ^  entering  upon 
the  work ;  in  this  case  it  is  implied  from  the 
employer  setting  the  employe  to  work  in  this 
state.  The  contract  of  hiring  Itself  need  not 
in  the  one  case  contain  any  provision  upon 
the  assumption  of  risk,  nor  in  the  other  any 
provision  upon  the  assumption  of  the  statu- 
tory obligation.  We  do  not  believe  It  has 
ever  been  suggested  that  an  employ^  worldng 
in  New  Jersey  under  the  old  taw  was  re- 
lieved of  the  implied  assumption  of  risk,  be- 
cause his  contract  of  hiring  might  have  been 
made  in  a  Jurisdiction  where  that  rule  did 
not  prevail.  It  is  true  the  rule  of  assumption 
of  risk  probably  prevailed  where  the  English 
law  was  In  force,  but  it  prevailed  In  any  case 
only  as  long  as  that  rule  was  recognized  by 
the  state  where  the  injury  happened.  The 
contract  of  hiring  was  merely  the  condition 
on  which  a  rule,  which  may  perhaps  be  called 
a  regulation  of  industry,  came  into  effect  In 
the  individual  case.  So  In  the  present  case, 
the  liability  of  the  employer  to  make  compen- 
sation is  an  obligation  superimposed  upon 
the  original  contract  as  a  condition  of  its 
performance  In  New  Jersey,  and  it  is  contrac- 
tual in  character  because  either  party  may 
escape  the  obligation  by  giving  notice  that 
he  will  not  be  bound  thereby,  and  because  It 
does  not  arise  out  of  any  wrongdoing.  But 
the  addition  of  this  contractual  obUgatlon  by 
statute  does  not  affect  the  c<nitract  of  Urlng; 
that  la  still  enforced  as  far  aa  it  goes  by  its 
terms. 

[S,  4]  ijiother  analogy  of  a  somewhat  difl^ 
ent  character  is  to  be  fonnd  In  tl^  UabiUty 
under  the  Death  Act  The  relation  of  mas- 
ter and  servant  might  be  cieated  by  a  con- 
tract of  hiring  in  a  Jartsdiction  where  Lord 
Campbell's  Ait  had  not  been  adopted,  and  the 
death  might  happen  In  a  Jurisdiction  and  un- 
der circumstances  where  the  master  would  be 
liable  under  the  aet  We  do  not  doubt  that 
an  action  might  be  maintained  In  the  latter 
Jurisdiction.  It  Is  true  the  basis  of  that  ac- 
tion Is  a  tort  but  it  is  a  tort  that  results  in 
a  legal  obligation  only  by  force  of  the  stat- 
ute; the  right  of  recovery  there,  as  well  as 
in  a  case  under  the  Workmen's  OompensaticHi 
Act,  is  a  statutory  obligation.  An  even 
stronger  cose  is  to  be  found  in  the  law  of 
common  carriers.  Attempts  have  been  made 
to  limit  by  express  contract  the  liability  of 
the  carrier  in  Jurisdictions  where  such  limi- 
tations are  valid,  and  actions  have  subse- 
quently been  brought  in  Jurisdictions  where 
the  limitations  were  invalid.  The  courts 
have  rinsed  to  mforce  the  llmltatloDs.  Non- 
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otock  Silk  Oo.  T.  Adams  Express  Co.,  256  ni. 
66, 99  N.  E.  893 ;  Hughes  v.  Pennsylvania  R. 
Co.,  202  Pa.  222,  51  Atl.  990,  63  L.  R.  A.  513, 
97  Am.  St.  Rep.  713.  The  latter  caae  was 
taken  to  the  United  States  Snpreme  Ck)urt 
{191  n.  S.  477,  24  Sup.  CL  132,  48  L.  Ed.  268), 
bat  it  was  not  necessary  for  that  court  to 
pass  nixm  this  qaeatlon.  Cases  have  arisen 
under  the  Harter  Act  where  the  principle  was 
approved.  Knott  t.  Botany  Mills,  170  U.  S. 
fle,  21  Sup.  Ct.  30,  45  L.  Ed.  90;  The  Ken- 
atogton,  183  U.  S.  263.  22  Sop.  Ct  102,  46  L. 
33d.  190;  The  Germanic,  100  U.  S.  589.  25 
Sap.  Gt  Sn,  49  Tj.  Ed.  610.  These  cases  are. 
to  be  Bure,  not  a  very  close  analogy,  since 
they  are  cases  where  the  courts  refused  to 
enforce  provisions  undoubtedly  valid  by  £be 
proper  law  of  the  contract;  bare  there  are  no 
conflicting  provisions  In  the  exprens  contract 
of  hiring:  They  illustrate  the  well-eatab* 
llshed  role  that  courts  will  not  enforce  con- 
tracts that  conflict  with  the  law  of  the  forum, 
however  valid  by  the  law  of  the  c<mtract. 
Flagg  V.  Baldwin.  38  N.  J.  Eq.  219,  48  Am. 
Rep.  308.  Cases  usually  take  the  form  of 
an  express  contract,  some  term  of  whidi  is 
invalid  by  the  law  of  the  forum.  The  same 
principle  must  apply  to  a  case  like  the  pres- 
ent where  there  is  no  express  term  In  the 
contract;  for  what  the  d^ndant  alleges  is 
that,  in  the  absence  of  an  express  term,  the 
law  of  New  York  forbids  tbe  applicability  of 
the  Workmen's  Compensation  Act  of  New 
Jersey.  Unless  we  go  to  that  extent,  the  law 
of  New  York  is  not  important.  Tbe  real 
ground  for  refusing  enforcement  to  the 
foreign  law  Is  that  it  conflicts  with  the  pub- 
lic policy  of  the  law  of  the  forum.  Dicey 
on  Conflict  of  Laws,  32,  558;  Savlgny  on  Pri- 
vate International  Law  (Guthrie's  transla- 
tion), 199-200.  If  we  assume  In  favor  of  the 
defendant  that  there  is  an  implied  term  In 
the  New  York  contract  adverse  to  the  Work- 
men's Compensation  Act,  we  are  then  face 
to  face  with  the  qnestlon  whether  that  act 
Indicates  the  public  policy  of  New  Jersey, 
which  will  be  enforced  even  as  against  a  con- 
tract made  in  another  state.  We  think  it 
does.  The  legislation  marks  a  complete 
change  In  tbe  policy  of  the  state,  a  change  so 
complete  that  pecuniary  liability  in  the  class 
of  cases  covered  by  the  act  rests,  not  npon 
any  fanlt  of  the  defendant,  but  upon  tbe  sim- 
ple fact  of  the  relatlonsiilp  of  employer  and 
employ&  The  act  makes  no  distinction  be- 
tween cases  where  that  relationship  Is  creat- 
ed by  a  contract  made  in  New  Jersey  and  a 
contract  made  in  another  state.  The  lan- 
guage of  section  9  la  general;  it  covers  "ev- 
ery contract  of  hiring."  The  policy  of  the  act 
would  be  thwarted  if  it  were  applicable  In 
tbe  case  of  some  employ^  who  were  hired  In 
this  state  and  inapplicable  to  employes  of  the 
same  employer  working  side  by  side,  who 
were  hired  In  another  state.  Compensation 
Is  secured  to  workmen,  regardless  of  the  em- 


ployer's fault,  because  ttie  Legislature  has 
thought  such  security  to  the  advantage  of 
our  industries  and  our  workmen.  The  public 
policy  Is  not  based  upon  some  loose  notions  of 
the  court,  based  upon  the  opinions  of  our 
favorite  newspaper  or  our  political  predilec- 
tions, but  upon  tbe  declared  will  of  the  Legis- 
lature, which  has  the  right  to  determine  our 
public  policy. 

For  these  leaacnm,  we  think '  tbe  prraent 
case  is  governed  by  tbe  act 

That  the  accident  which  resulted  In  the  de- 
cedent's death  arose  out  of  and  in  the  course 
of  bis  employment  aeons  (dear  under  tbe 
rule  of  Zabri^le  v.  Erie  Railroad  Co.,  86  N. 
J.  Law.  157,  88  AtL  824. 

TbB  Judgment  Is  affirmed,  with  costs. 


STATE  V.  GRATZ. 
(Snpreme  Court  of  New  Jerny.  Nov.  B.  1914.) 

1.  Cbiuinal  Law  (8  789*)— Tbial— Instboo- 

TIONB— "ReASOITABLK  DOUBT." 

An  inBtruction  that  "reasonable  doubt"  Is 
Dot  any  doubt  which  the  jury  may  entertain, 
but  is  such  a  doubt  as  reasoning  men  entertain 
after  a  consideration  of  the  entire  teBtimony, 
and  if,  after  consideratioD,  the  jury  still  enter- 
tain that  doubt,  tlie  law  directs  that  tbe^  shall 
give  accused  the  benefit  of  it,  aad  acquit  him, 
bat  if  the  jury  have  no  sacb  doubt,  and  are 
convinced  it  is  their  duty  to  convict,  is  not  ob- 
jectionable as  confusing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  1846-1849.  1861,  1880, 
1904-1922.  I960,  1067;  Dec  Dig.  |  789.* 
.  For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  ReastmaUe  Doubt] 

2.  Cbiminai.  Law  (g  200*)— Pleas— Auibb- 
Fois  Acquit — Misdeueanobs — Iobhtitx  ov 
Offemseb— "Ant  Othkb  Thing." 

A  city  ordinance  provided  that  If  any  per- 
sons should  assemble  In  a  disorderly  manner 
in  the  BtreetH,  etc.,  or  if  any  person  should 
be  found  on  tbe  streets,  etc.,  behaving  in  a 
disorderly  manner,  by  drunkenness,  by  using 
profane  or  indecent  language,  by  unnecessarily 
congregating  in  public  places,  to  tbe  obstruc- 
tion thereof  or  to  the  annoyance  of  passera-by, 
or  by  unnecessarily  doing  any  other  thins  what- 
soever that  would  disturb  the  peace  and  guiet 
of  any  Inhabitants  of  the  borough,  they  should 
be  liable  to  a  fine  or  imprisonment  Held,  that 
the  words  "any  other  tbiuR  whatsoever"  sbould 
be  construed,  in  conformity  with  the  maxim 
"noacitur  a  sociis,"  to  include  only  acts  Bim< 
ilar  to  thoBe  Bpecined.  bo  as  to  limit  the  section 
to  acts  constituting  disorderly  conduct,  and  not 
to  include  offenses  for  which  accused  was  en- 
titled to  the  action  of  a  grand  jury;  and 
hence  a  plea  of  acquittal  in  h  prosecution  un- 
der such  section  was  not  a  bar  to  a  subsequent 
prosecution  for  assault  and  battery  alleged  to 
nave  been  committed  at  tbe  same  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  347,  3SC-409;  Dec  Dig.  { 
200.*] 

Error  to  Court  of  Quarter  Sessions,  Cum- 
berland County. 

David  Gratz  was  convicted  of  assault  and 
battery,  and  he  brings  error.  Affirmed. 

Argued  February  term,  1914,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  KAL- 
ISCH,  JJ. 
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Jobn  W.  Wesoott,  of  Oamden,  for  plain- 
tiff In  error.  J.  Hampton  Fithlan,  Prosecu- 
tor of  the  Pleas,  of  Bridgeton,  for  the  State. 

PABKER,  J.  The  plaintiff  in  error  was 
convicted  of  assault  and  battery,  and  brings 
this  writ  of  error. 

[1]  The  case  is  submitted  on  briefs,  and 
the  first  point  made  is  that  the  trial  judge 
erred  in  Ms  charge  on  reasonable  doubt, 
which  was  as  follows: 

"Beasonable  doubt  is  not  any  doubt  which 
yoa  may  entertain,  bat  is  such  a  doubt  as  rea- 
soning men  entertain  after  a  consideration  of 
the  entire  testimony  in  the  case,  both  on  the 
part  of  the  state  and  on  the  part  of  the  de- 
fendant If  after  coouderation  yon  still  enter- 
tain that  doubt,  the  law  directs  uiat  you  should 
give  the  defendant  the  benefit  of  it  and  acquit 
him.  If,  however,  you  have  no  such  doubt,  and 
are  convinced,  it  is  your  duty,  under  your  ob- 
ligation, to  convict" 

This  is  criticised  as  "confoalng,"  but  to 
us  it  seems  reasonably  plain,  and  no  other 
objection  is  made  to  it 

[2]  Next  it  is  said  that  the  court  erred 
in  sustaining  the  state's  demurrer  to  a  plea 
of  autrefois  acquit  The  practice  la  set- 
tled. State  T.  Boss,  72  M.  J.  Law,  462,  62 
Atl.  696.  The  plea  set  up  that  plaintur  In 
error  had  been  arraigned,  tried  before  a 
Jury  of  12  men,  and  acquitted  upon  a  com- 
plaint made  before  the  mayor  of  Vineland, 
charging  defendant  with  violating-  section 
1  of  an  ordinance  of  that  borough,  "to  pre- 
vent riots,  disturbances,  breaches  of  the 
peace,  and  disorderly  assemblages  in  the 
streets,  or  in  any  bonse  or  place  In  the 
borough,  and  to  preserve  peace  and  good  or- 
der."   Section  1  reads  as  follows: 

"That  if  any  person  shall  congregate  or  ob- 
semble  in  a  riotous  or  disorderly  manner  in  tbe 
streets,  public  places,  or  public  halls,  or  if 
any  person  or  persona  shall  at  any  time  be 
found  upon  the  streets,  sidewalks,  steps  or  plat- 
forms of  stores,  groceries,  saloons,  public  halls, 
churches  or  railroad  stations,  or  within  or 
aroimd  any  building,  dwelling  house  or  public 
place  within  said  borough,  behaving  in  a  dis- 
orderly manner,  by  drunkenness,  by  using  pro- 
fane or  Indecent  language,  by  making  insulting 
remarks  to  or  comments  on  others,  or  unneces- 
sarily congregating  In  groups  upon  ^e  streets, 
sidewalks,  or  other  public  places,  to  the  obstruc- 
tion thereof,  or  to  the  annoyance  of  passers-by, 
or  by  unnecessarily  doing  or  performing  any 
other  thing  whatsoever  that  would  disturb  the 
peace  and  quiet  of  any  family,  nelKhborbood,  or 
any  of  the  inhabitants  of  the  said  borough,  he 
or  they  shall  be  liable  to  a  fine  of  not  exceed' 
ing  twenty  dollara,  or  imprisonment  in  the 
borough  lockup  or  the  eoonty  jail  for  a  term 
not  exceeding  ninety  days,  In  tns  disnetlon  of 
the  mayor.** 

The  complaint  was  that  the  defendant, 
with  other  penons,  did  at  the  time  and 
place  Bpedfled  therein — 

"act  and  behave  in  a  riotous  and  disorderly 
manner  in  the  said  street  in  the  borough  of 
Tineland,  withont  necessity  and  without  just 
provocation  or  jnstification,  by  assaulting  and 
attempting  to  nil  this  deponent,  and  by  using 
a  black-jack  and  striking  this  deponent  there- 
with on  bis  head  and  face,  and  thereby  en- 
dangering the  life  of  this  deponent  and  then  and 


there  doing  him  great  bodily  Injury,  and  there- 
by disturbing  the  peace  and  quiet  of  the  neigh- 
borhood and  of  the  inhabitants  of  the  said 
borough  of  Vineland,  and  thereby  obstructing 
that  portion  of  the  said  street  in  the  said  bor- 
ough of  Vineland  used  as  a  sidewalk  for  the 
passage  of  pedestrians,  to  the  great  injury  and 
annoyance,  not  only  of  this  deponent,  but  of 
other  passers-by,  and  this  deponent  avers  that 
the  said  David  Oratz  has  violated  the  provi- 
sions of  section  Mo.  1  of  Ordinance  Mo.  4  of 
the  said  borough  of  Vineland,"  etc. 

The  plea  was  properly  adjudged  Insuffi- 
cient Whatever  may  be  set  up  In  the  com- 
plaint with  respect  to  the  alleged  assault 
with  the  black-jack,  the  mayor's  court  bad 
la  any  case  no  broader  Jurisdiction  than  that 
conferred  by  tbe  section  of  the  ordinance 
that  is  Invoked,  and  a  reading  of  that  sec- 
tion discloses  plainly  that  It  is  aimed,  not 
at  criminal  offenses  for  which  tbe  accused 
is  entitled  to  the  action  of  a  grand  Jury, 
but  to  the  trivial  offense  of  disorderly  con- 
duct on  the  public  streets.  The  only  lan- 
guage that  could  embrace  the  ofiTense  of  as- 
sault and  battery  is  the  general  clause,  "or 
by  unnecessarily  doing  or  performing  any 
other  thing  whatsoever  that  would  disturb 
tbe  peace  and  quiet  of  any  family,  neigh- 
borhood, or  any  of  the  Inhabitants  of  said 
borough."  But  this  Is  to  be  construed  In 
conformity  with  the  ^axlm  "nosdtur  a 
Bocils,"  and,  so  construed,  the  entire  section 
Is  substantially  identical  with  section  8  of 
the  "act  concerning  disorderly  persons."  0. 
S.  1927;  P.  L.  1912,  p.  161.  The  acquit- 
tal In  the  mayor's  court,  therefore,  was  not 
an  acquittal  of  the  misdemeanor  of  assault 
and  battery,  but  of  simple  disorderly  conduct 

This  makes  it  unnecessary  to  consider  the 
question  whether,  If  the  ordinance  had  been 
directed  to  the  offense  of  assault  and  bat- 
tery, It  would  have  been  constitutlonaL  The 
point  has  been  considerd  In  rriation  to  oth- 
er offenses.  Howe  v.  Plalnfleld,  37  N.  J. 
Law,  145;  State  v.  Anderson,  40  N.  J.  Law, 
224;  Meyer  v.  State,  41  N.  J.  Law,  6;  Id., 
42  N.  J.  Law,  145 ;  State  v.  Zeigler,  46  N.  J. 
Law,  307;  State  v.  Terry,  72  N.  J.  Law, 
375,  61  Atl.  148;  Id.,  73  N.  J.  Law,  654,  64 
Atl.  113 ;  Atlantic  aty  v.  BoUIna,  76  N.  J. 
Law,  254,  69  Aa  864.  But  in  the  case  at 
bar  it  is  not  before  us,  and  we  express  no 
opinion  on  It 

The  Judgment  win  be  affirmed. 


STATB  V.  ORATZ. 
(Supreme  Court  of  Mew  Jersey.  Nor.  6,  1914.) 

WEAFOnS    (j  ID*)— ELKMENTS  of  OrFBNSl!— 
OOKCEAUCBNT. 

Act  March  28,  1912  (P.  L.  p.  864),  pro- 
vides that  any  person  who  shall  carry  any  re- 
volver, blackjack,  or  knife  with  a  blade  over 
five  inches  in  length  concealed  in  or  about  his 
clothes  or  person  shall  be  guilty  of  a  misde- 
meanor. BeU,  that  concealment  d  a  weapmi 
about  the  person  of  accused  was  intended  to 
qualify  all  the  weapons  included  In  the  section 
as  an  element  of  the  offense ;  and  hence  an  in- 
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atraction  eliminattng  tiiie  draiait  of  conceal- 
ment and  antborizliig  a  conviction  on  a  finding 
that  accused  was  carrying  a  prohibited  weapon 
was  erroneous. 

[Ed.  Note— For  other  cases,  we  Weapons, 
Cent.  Dig.  f  9;  Dec  Dig.  |  10.*J 

Error  to  Court  of  Quarter  Sessions,  Cum- 
berland Cotmty. 

David  Giatz  was  convicted  of  carrying  con- 
cealed weapons,  and  he  brings  error.  Berers- 
ed  and  remanded. 

Argued  February  term,  1914.  before  OITM- 
MEBE,  C.  J.,  and  PABKBK  and  KA- 
LI 8CH,  JJ. 

J.  Hampton  Flthlan,  Prosecutor  of  ttie 
Pleas,  of  Bridgeton,  for  the  State.  John  W. 
Wescott,  of  Camden,  for  plaintiff  in  errw. 

PAREEB,  J.  This  Is  a  wilt  Of  enor  from 
a  conviction  on  an  Indictment  for  catiTing 
concealed  weapons. 

The  first  point  is  that  the  court  committed 
error  in  charging  the  Jury  that  the  defend- 
ant could  be  convicted  under  the  concealed 
weapons  count  if  he  was  found  hy  them  to 
have  carried  a  blackjack.  Hie  language  la 
this: 

"If  he  did  have  on  his  person  the  weapon  al- 
leged, he  was  carrying  a  weapon  which  the  stat- 
ute prohibits  him  from  cartring  without  i>ennis- 
sion,  and  of  course  would  be  guilty.  If  he  did 
not,  then  he  Is  not  guiltr.** 

The  critldam  Is  that  this  do»  not  qoallfy 
the  carrying  of  the  weapon  by  saying  that 
he  must  be  tounA  to  have  concealed  it  as 
well  as  carried  it.  We  think  the  point  Is 
well  taken. 

The  language  of  the  statute  (diapter  226 
of  the  Laws  of  1912)  is  this: 

"Any  person  who  shall  carry  any  revolver 
•  •  *  blackjack  •  •  •  or  any  Knife  with 
a  blade  five  inches  in  length  or  over  concealed 
in  or  about  his  clothes  or  person,  shall  be  guilty 
of  a  misdemeanor." 

A  careful  examlnatiou  of  the  language  of 
this  section  is  persuasive  that  the  phrase 
"concealed  about  his  person"  Is  intended  to 
qualify  all  the  weapons  that  are  Included  in 
the  catalogue  in  that  section,  and  conse- 
quently, in  order  to  secure  a  conviction  of 
carrying  any  of  the  weapons  therein  enamer- 
ated.  It  Is  necessary  to  show  that  they  were 
concealed.  It  is  urged  in  reply  that  a  read- 
ing of  the  entire  charge  will  demonstrate 
that  the  Jury  could  not  have  uuderatood 
the  meaning  of  the  court  otherwise  than  that 
the  weapon  must  be  concealed,  but  we  fail 
to  see  that  this  is  plain.  On  the  contrary 
we  think  It  Is  quite  possible,  If  not  likely, 
that  the  Jury  took  the  language  of  the  court 
to  mean  that  the  mere  carrying  of  the  weap- 
on, even  if  displayed,  was  sufficient  to  require 
a  conviction. 

This  result  makes  it  unnecessary  to  discuss 
the  other  pcdnts  argued  for  the  defendant 
below.  The  judgment  of  convlctloii  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trlaL 


EELLT  T.  EBIB  B.  00. 
(Supreme  Court  of  New  Jersey.  Oct.  28, 1014.) 

1.  Railboads  (8  222*>— Dahaom  noic  Ons- 
ATiON— Use  of  Soft  Coal. 

The  use  of  soft  coal  by  railroad  companies 
in  operating  their  engines  is  not  uetcUgence,  be- 
cauBe  in  so  doing  they  are  exercising  a  right 
conferred  upon  them  by  the  L^lslature. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  72(^724;  Dec.  Dig.  %  222.»] 

2.  Appxai.  and  Bbbob  (S  10(!0*)— Habhlbss 
Ebbob— ADiassioH  or  Bvxoencb. 

In  an  action  for  damages  to  plaintiff's 
bouse  and  its  contents  by  smoke  from  the  en- 
gines of  the  defendant  railroad,  alleged  to  he 
negligently  emitted,  error  in  the  admission  of  eid- 
dence  that  the  use  of  soft  coal  by  dtfendant  was 
negligence  was  reversible  error.  - 

[Ed.  Note.— For  other  cases,  see  Apneal  and 
Error,  Cent  Dig.  11  1068.  1069,  4^8-4157. 
4166:  Dec  Dig.  i  1050.*] 

8.  Bailboadb  (S  222*)— Actions  fob  Dauou 

— Adhissibilitt  of  Evidbngb. 

In  an  action  for  damages  for  the  incon- 
venience and  annoyance  caused  plaintiff  by  die 
unnecessary  blowing  of  whistles  and  letting  off 
steam  by  defendanrs  engines,  a  letter  or  bulle- 
tin issued  by  defendant's  superintendent,  in- 
forming  engineers  and  firemen  that  complaints 
bad  been  made  of  the  excessive  noise  in 
a  certain  locality  from  engines  blowing  off  and 
unnecessary  whistling,  causing  the  residents  to 
be  antagonistic  to  the  company,  and  requiring 
them  to  stop  such  noises  was  inadmissible,  since 
it  was  without  probative  force  on  the  question 
whether  the  company's  employ^  had  been  mak- 
ing such  unnecessary  annoyances  prior  to  the 
date  thereof,  and  since  the  recital  of  cwnplaints 
was  not  proof  that  the  complaints  were  Justified 
by  the  facts,  and  since  the  mandatory  part  was 
not  evidential  of  such  facts. 

[£d.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  720-724;  Dec.  Dig.  §  222.*] 

4.  Nuisance  (|  49*)— Actions  fob  Damaqisb— 
Adiobsion  of  £}vioencb— Belevanct. 
Such  bulletin  or  letter,  having  been  issued 
six  montiis  before  plaintiff  acquired  her  proper- 

S,  was  likewise  inadmissible  on  the  ground  that 
e  noises  therein  mentioned  could  not  have 
affected  her,  and  because  the  fact  that  such 
noises  had  then  iwen  made  was  not  evldoioe  of 
the  truth  of  the  averments  in  her  complaint  of 
noises  at  tlie  present  time. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  ti  llG-117;  Dec.  Dig.  |  4Q.*] 

Appeal  from  Circuit  Oonrt,  Hudson  Gonnty. 

Action  by  Mary  Kelly  against  the  Erie 
Bailroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

Argued  I^bruary  term,  1914,  before  GUM- 
MERE^  O.  J.,  and  PAREBB  and  KAlA 
ISCH.  JJ. 

Collins  &  Corbin,  of  Jers^  City,  for  ap- 
pellant. Frank  M.  Hardeabrock,  of  Jersey 
City,  for  respondent 

OUMMEBE,  G.  J.  This  was  an  action 
brought  by  tfie  plaintiff,  Mrs.  Kelly,  to  re- 
cover damages  done  to  her  house  and  Its 
contents  by  smoke  from  engines  of  the  de- 
fendant company,  which  she  all^d  was 
negligently  emitted,  and  for  the  inconven- 
ience and  annoyance  caused  her  by  the  un- 
necessary blowing  of  whistles  and  letting 
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off  of  steam.  The  trial  resulted  In  a  verdict 
for  the  plaintiff,  and  the  railroad  company 
appeals  from  the  Judgment  entered  thereon. 

[t,  2]  The  plaintiff  was  permitted  to  prove, 
against  the  objection  of  defendant's  coun- 
sel, that  the  railroad  company  had,  on  oc- 
casions, burned  hard  coal  in  their  engines, 
and,  to  some  extent,  used  coke,  and  that 
neither  of  these  kinds  of  fuel  emitted  smoke. 
The  manifest  purpose  of  this  testimony 
was  to  make  It  appear  to  the  Jury  that 
the  defendant  did  not  have  to  bum  soft 
coal,  which  necessarily  emits  more  or  less 
smoke,  and  that  in  using  this  kind  of  fuel 
they  were  guilty  of  negligence.  The  decisions 
of  the  Court  of  Errors  and  Appeals  In  the 
cases  of  Pennsylvania  R.  R.  Co.  v.  Jersey  City, 
84  N.  J.  Law,  716,  87  AtL  465,  49  L  R.  A. 
(N.  S.)  715,  and  Jersey  City  v.  Erie  R.  R. 
Co.,  84  N..  J.  Law,  761,  87  AU.  467,  settle  the 
question  that  the  use  of  soft  coal  by  rail- 
road companies  In  operating  their  en- 
gines Is  not  negligence,  because  in  so  do- 
ing they  are  exercising  a  right  conferred  up- 
on them  by  the  Legislature.  This  being 
so,  tbe  testimony  objected  to  was  clearly 
Inadmissible,  ant^  as  it  was  Just  as  clearly 
harmful,  Ita  admlBsion  constitutes  rerarslble 
error. 

[8,  4]  In  support  of  the  claim  set  out  by 
the  plaintiff  In  her  complaint  that  she  suf- 
fered inconvenience  and  annoyance  from 
the  unnecessary  blowing  of  whistles  and 
letting  off  steam  by  employCa  of  the  defend- 
ant company,  her  counsel  offered  in  evidence 
a  certain  letter,  or  bulletin,  Issued  by  one 
Parsons,  a  superintendent  of  the  defendant 
company,  under  date  of  January  7,  1911, 
which  read  as  follows: 

"AU  Engineers  and  Firemen:  Complaint  has 
been  made  of  tbe  excessive  noise  around  Ninth 
and  Tenth  streets,  and  along  the  elevation  of 
Jersey  City,  due  to  engines  blowing  off,  and  un- 
necessary whistling.  This  causes  the  residents 
of  that  locality  to  be  antagonistic  to  the  rail- 
road company,  and  it  ia  desired  that  the  cause 
for  the  complaint  be  eliminated.  AU  concerned 
will  see  that  there  is  no  unnecessary  whistling, 
and  that  engines  are  kept  bo  that  they  will 
not  be  blowing  oif,  which  is  an  unnecessary  ex- 
pense to  the  railroad,  as  well  as  an  unnecessary 
noise." 

This  letter  or  bulletin,  was  admitted  over 
the  objection  of  the  defendant  company. 
We  think  it  was  Incompetent  for  two  rea> 
sons:  First,  It  has  no  probative  force  on  the 
question  whether  the  employes  of  the  com- 
pany had  been  making  such  unnecessary 
noises  prior  to  the  date  thereof.  The  recital 
coDtained  In  it  that  complaints  had  been 
made  to  the  superintendent  about  this  mat- 
ter was  no  proof  that  the  complaints  were 
justiSed  by  the  fact  Nor  Is  the  mandatory 
part  of  the  bulletin  evidential  of  that  fact 
But  even  if  we  had  considered  this  paper 
as  having  some  probative  force  on  tbe 
question  whether  or  not,  prior  to  its  date, 
the  employes  of  the  defendant  company  had 
been  guilty  of  blowing  off  steam  unnecessari- 


ly, or  sounding  their  wblatles  more  fre- 
quently than  their  work  required,  we  would 
still  consider  its  admission  In  this  case  er- 
roneous. The  plaintiff's  complaint  shows 
that  the  premises.  In  the  occupation  of  which 
she  had  been  disturbed  by  the  noises  re- 
ferred to,  were  not  acquired  by  her  until 
about  the  1st  of  July,  1911,  and  the  noises 
of  which  she  complained  are,  all'  of  them, 
said  by  her  to  have  occurred  subsequent  to 
that  date.  The  fact  that  other  noLses  of  a 
like  character  had  been  unnecessarily  made 
six  months  earlier  could  not  have  affected 
her,  and  was  not  evidential  of  the  truth  of 
the  averments  contained  in  her  complaint 
For  the  reasons  above  set  forth  the  Judg- 
ment under  review  will  be  reversed. 


BERG  V.  BALDWIN.     (No.  86/693J 

(Court  of  Chancery  of  New  Jersey.   OcL  23, 
1914.) 

1.  SFBCino  PebfobUakce  ({  1^1*)— Sun'i- 

CIENCr  of  EVIDE.VCE— CONTBACT  OF  PEBSON 
SlNCB  DECEASEU. 

On  a  bill  for  the  specific  performance  of  a 
contract  by  defendant's  decedent  to  cancel  a 
mortgage  on  complaiiiant*B  property,  to  which 
c-omplainant  was  not  a  party,  but  which  she 
claimed  was  for  her  benefit,  evidence  hetd  not 
to  establish  the  alleged  contract. 

LEd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  jj]  387-895;  Uec.  Dig.  j[ 

2.  SPEcmc  Pebfoeuanck  (|  121*)— Paoor  of 

CONTBACT— SUFFICIEHCr. 

On  a  bill  tor  the  specific  performance  of  a 
contract  by  defendant's  decedent  to  cancel  a 
mortgage  on  complainant's  pi-uperty,  to  which 
she  was  not  a  party,  where  the  liusband  of  com- 
plainant wag  the  substantially  interested  party 
and  the  only  witness  for  complainant,  and  bis 
testimony  as  to  giving  up  certain  letters  to  de- 
cedent as  a  consideration  for  tbe  contract  waa 
characterized  by  lack  of  candor  and  by  subtle- 
ty, and  his  conduct  savored  of  oppression,  the 
doctrine  that  a  court  should  not  enforce  a 
claim  against  a  decedent's  estate,  supported 
only  by  evidence  of  the  claimant,  was  applica- 
ble. 

[Ed.  Note,— For  other  cases,  see  Specifle  Vex- 
formance.  Cent.  Dig.  ||  Dee.  Dig. 

3.  Specific  Pbbfobicanoi  (|  121*)  —  Oon- 

TBACIS  EhFOBCEABLE. 

Specific  performance  will  not  be  decreed 
of  a  contract  to  cancel  a  mortgage  on  Complain- 
ant's realty,  the  consideration  for  which,  bo 
far  as  developed,  was  the  surrender  of  certain 
letters  to  the  deceased  promisor,  there  being 
much  mystery  about  the  nature  of  the  letters, 
and  the  possibility  of  their  use,  and  suspicion 
of  oppression  in  obtaining  tlw  promise,  but 
complainant  will  be  left  to  her  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fonnance,  Gent.  Dig.  SS  387-395;  Dec.  Dig.  i 

4.  Specific  Pebfobuancx  (|  24*)— Natube  or 
Reuedt— Pabties. 

On  a  hill  for  tbe  specific  performance  of  a 
promise  to  cancel  a  mortgage,  where  the  bene- 
ficial ownership  was  in  a  company,  and  it  was 
not  plain  that,  in  making  the  alleged  promise, 
decedent  was  the  agent  of  such  company,  his 
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«state  coald  not  be  required  to  spedflcallr  iMr- 
form. 

lEd.  Note.— For  otber  cases,  see  Specific  Pet^ 
tbrmance.  Cent  Die.  II  6^  65;  Dec  Dig.  i 

Bill  for  specific  performance  by  Marie 
Berg  against  Artbor  J.  Baldwin^  as  trustee 
for  Joseph  D.  Carroll,  deceaied.  Decree  for 
defendant. 

William  B.  Blackman,  of  Trenton,  for  com- 
plainant MftgofSu  ft  Signor,  of  East 
Onngeb  for  defendant 

BACEB8,  T.  O.  The  complainant  seeks 
the  spedflc  performance  of  a  contract  to 
which  she  was  not  a  party,  bat  which  she 
elaima  was  made  for  her  henellt 

Tb»  bill  alleges  that  the  complainant  was 
formerly  the  owner  of  a  farm,  known  as  the 
"Clerdand  Farm,"  In  Hopewell  township, 
Ueroer  county,  containing  70  acres  (no  other 
description),  upon  which  there  was  a  mort- 
gage of  92^600 ;  that  she  courted  it  to  the 
QevcAand  Farm  it  Dairy  Company;  that  it 
was  reconveyed  to  her ;  that  she  subsequent- 
ly sold  it;  and  that  because  of  the  exist- 
ence of  this  mortgage  she  was  obliged  to  al- 
low the  purchaaer  $1,350,  with  Interest  out 
of  the  purchase  price.  The  bill  then  alleges 
that,  during  the  ownership  of  the  farm  by 
the  Cleveland  Farm  &  Dairy  Company,  that 
company  gave  a  bond  for  $1,^50  to  the  de- 
fendant OS  trustee  for  one  Joseph  D,  Car- 
roll, secured  by  a  mortgage  on  the  farm, 
and  recorded  In  the  Mercer  county  clerk's 
office  (no  date  of  mortgage  or  time  and  book 
of  record  given).  The  bill  further  sets  up 
that,  while  the  property  was  owned  by  the 
complainant  the  said  Carroll  promised 
"upon  consideration  of  an  Indebtedness  ow- 
ed by  Flss,  Doerr  &  Carroll  Horse  Compa- 
ny (whatevw  that  means),  and  In  further 
consideration  of  the  delivering  to  him  by 
the  complainant's  husband  of  certain  letters, 
that  he  would  cancel  the  said  mortgage  or 
assign  the  same  to  the  complainant;  that 
the  tetters  were  delivered,  but  that  the  said 
Carroll  did  not  keep  his  promise;  and  that 
he  Is  now  dead.  The  bill  prays  that  the  de- 
fendant, trustee,  be  decreed  to  assign  the 
mortgage  or  deUver  the  same  to  the  com- 
plainant to  be  canceled. 

The  answer  Is  a  simple  doiial  of  tlie  prom- 
ise. At  the  hearing  It  was  stated  by  the 
defendant  that  he  held  the  mortgage  In  trust 
for  the  Flss,  Doerr  &  Carroll  Horse  Compa- 
ny, and  acting  upon  this  the  complainant  ob- 
tained an  order  making  that  company  a  par- 
ty defendant  although  no  allegation  appears 
1^  way  of  amendment  showing  Its  Interest  in 
the  mortgage.  The  company  tiled  an  answer 
denying  the  promise  by  CarrolL 

The  husband  of  the  complainant  was  the 
only  witness  at  the  triaL  From  his  testi- 
mony It  appears  that  at  the  time  of  the  aU 
leged  promise  there  was  an  investigation 
threatened,  .or  under  way,  by  the  city  of  New 


Tork,  of  the  dealings  of  the  Flss,  Doerr  & 
Carroll  Horse  Company  with  the  city,  and 
that  the  witness  had  some  letters  which  he, 
presumably,  obtained  while  associated  with 
the  company,  which  were  then  of  interest  to 
Mr.  Carroll  In  defending  himself.  The  In- 
sinuation was  that  they  were  of  an  incrimi- 
nating character.  Whether  so  as  to  Mr.  Car- 
roll or  other  persons  did  not  appear.  The 
witness  said  he  met  Mr.  Carroll  by  appoint- 
ment In  New  iTork,  and  gave  him  five  let- 
ters, which  the  latter  put  in  his  pocket  and 
In  company  with  the  witness  went  to  Tam- 
many Hall,  and  there,  after  a  conference 
whldi  Mr.  Carroll  had  with  some  one,  he  stat- 
ed to  the  witness  that  he  wanted  the  let- 
ters, and  the  witness  replied  that  be  would 
not  give  them  up,  but  that  be  would  let  him 
have  copies;  that  they  then  went  walking 
on  towards  Broadway,  and  Carroll  said  to 
the  witness; 

"Charlie,  I  tell  you  what  111  do;  if  you 
want  to  give  me  these  letters,  you  bought  a 
couple  of  horses  of  the  company,  and  I  will 
make  a  present  of  tbem,  if  you  will  let  me  have 
them ;  I  will  not  make  any  use  of  them  nntesa 
I  am  personally  attacked.  You  tell  Mn.  Berg 
1  am  going  to  cancel  that  mortgage." 

The  witness  asked  that  this  be  put  in  writ- 
ing, but  Carroll  refused  to  go  on  record. 
The  witness  said  that  he  tiien  left  for  Prince- 
ton. This  was  all  the  testimony  relating  to 
the  alleged  bargain.  There  was  no  cross- 
examination,  and  both  parties  rested  on  it 
There  was  no  argument,  and  at  the  conclu- 
sion of  the  trial  I  announced  that  the  biU 
would  be  dismissed,  stating  briefly  that  the 
words  attributed  to  Mr.  Carroll,  "lou  tell  Mrs. 
Berg  I  am  going  to  cancel  that  mortgage." 
did  not  constitute  a  promise — an  agreement 
to  cancel  the  mortgage — end  that  they  were 
no  more  than  a  message  which  the  witness 
was  to  carry  to  his  wife.  Now  that  an  ap- 
peal has  been  taken,  I  am  called  upon  to  ex- 
press my  views  more  fully. 

[1]  The  proposal  which  Mr.  Carroll  made 
to  the  complainant's  husband  (If  made)  was 
that.  If  he  would  give  up  the  letters,  Carroll 
would  give  him  a  couple  of  horses,  which  the 
witness  had  previously  purchased  from  Mr. 
Carroll's  company.  Whether  this  was  assent- 
ed to  by  the  witness,  and  whether  he  gave 
up  the  letters,  was  left  to  Inference.  He 
did  not  say  that  he  agreed  to  It  All  that 
he  said  was  that  be  left  for  Princeton.  The 
manner  in  which  the  witness  told  bis  story 
impressed  me  very  strongly  that  the  declara- 
tion of  Mr.  Carroll  to  the  witness,  "You 
tell  Mrs.  Berg  that  I  am  going  to  cancel  that 
mortgage,"  was  not  a  part  of  the  proposition. 
Its  relation  and  connection  with  the  proposi- 
tion was  not  attempted  to  be  shown,  and  from 
all  that  appears  it  may  have  been  only  a 
side  remark,  or  made  after  the  witness  had 
accepted  Mr.  Carroll's  olfer  to  make  him  a 
present  of  the  horses.  It  struck  me  a^  the 
hearing  that  If  the  remark  was  made.  It 
was  In  the  nature  of  a  dooceor,  and  not  a 
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part  of  the  contract,  If  tben  was  a  contract 
What  mortgage  Carroll  referred  to  the  testi- 
mony leaves  to  inference.  The  blU  disclos- 
ed tiiat  there  were  two  mortgages  on  the 
farm,  and  the  evidence  is  that  the  money 
which  Mr.  Carroll  advanced  for  his  mort- 
gage was  used  to  pay  off  a  prior  one. 
Whether  the  paid-off  mortgage  remained  un- 
canceled at  the  time  and  in  Mr.  Carroll's 
possession,  which  of  the  mortgages  he  had 
In  mind,  or  whether  there  #as  some  other 
mortgage  or  transaction,  was  not  made  to  ap- 
Tp6AT.  Even  upon  the  assumption  that  as 
much  as  the  witness  told  was  literally  tme, 
the  abstract  and  Isolated  declaration  of  Mr. 
Carroll  that  he  was  going  to  cancel  the  mort- 
gage cannot,  in  the  ahsence  of  proof  satis- 
factorily demonstrating  Its  meaning,  be 
molded  Into  a  prmnlse — a  legally  enforceable 
contract 

[2]  Other  circumstances  which  influenced 
my  }adgmeiit  were  left  unspoken  at  the  con- 
clusion of  the  hearing.  The  foremost  of 
these  concerns  the  credit  and  weight  to  be 
glv^  to  the  testimony  of  the  complainant's 
sole  witness,  her  husband.  The  mystery 
about  the  letters,  their  contents,  how  they 
came  into  his  possession,  their  usefulness  to 
Mr.  Carroll,  and  the  use  the  witness  could 
have  made,  <a  perhaps  threatened  to  make, 
of  them,  smattered  very  strongly  of  oppres- 
sion at  the  time  of  the  alleged  promise. 
This,  and  the  utter  lack  of  candor  in  the 
conduct  of  the  trial,  the  disinclination  to 
exploit  all  of  the  facts,  brought  Into  the  case 
such  an  atmosphere  of  subtlety  that  I  could 
not  r^ard  the  witness  other  than  with  sus- 
picion. To  ell  Intents  and  purposes,  he  was 
the  complaining  party  and  deeply  Interested 
In  the  outcome  of  the  suit  He  was  striving 
for  a  stake,  for  which  he  had  no  living  op- 
ponent He  feared  no  contradiction,  because 
the  tongue  of  his  real  adversary  was  silenced 
by  death.  While  his  testimony  was  legally 
competent,  I  did  not  feel,  under  the  circum- 
stances, that  I  should  accept  it  as  true.  It 
was  absolutely  devoid  of  corroboration  by 
person  or  in  circumstance,  and  I  regarded 
myself  as  not  justified  in  advising  a  decree 
depriving  a  decedent's  estate  of  its  property 
upon  the  naked  and  meager  words  of  this 
very  much  Interested  person.  I  have  since 
examined  the  books,  and  find  this  view  Is 
supported  by  authority.  Taylor  in  his  work 
on  Evidence  (section  966),  says: 

"It  has  aometimes  been  supposed  that  It  Is 
an  absolute  rule  of  law  that  a  court  cannot  act 
on  the  unsupported  testimony  of  any  person  in 
his  own  favor.  But  there  is  no  actual  rule 
of  law  to  the  effect  suggested,  though  a  court 
ought  to  regard  a  claim  against  a  dead  man's 
estate  which  is  only  supported  by  the  evidence 
of  the  claimant  wiu  jealous  suspicion,  and  nei- 
ther itself  act  upon  It,  nor  allow  a  Jury  to  do 
80,  without  corroboration,  and  this  irrespective 
of  persons." 

Tfa^  doctrine  is  applicable,  regarding,  as  I 
do,  the  witness  as  the  substsntlally  Inter- 
ested party  la  the  cause. 


[8]  Moreover,' it  maj  b*  added  that  the 
jurisdiction  of  a  court  of  equity  to  decree  a 
^>eciflc  performance  of  a  contract  will  not 
be  exercised  In  a  cause  having  such  un- 
favorable features  at  this  one  presents,  and 
the  complainant  will  be  left  to  her  remedy 
at  law.   King  v.  Morford.  1  N.  J.  Bq.  274. 

[4]  There  is  also  this  obstacle  to  a  decree 
In  favor  of  the  complainant  The  pleadings, 
as  tb^  are  supposed  to  be  amended,  show 
the  beneficial  ownership  In  the  mortgage  to 
be  In  the  Fiss,  Doerr  ft  Carroll  Horse  Com- 
pany. It  was  not  (dalmed  that  In  the  mak- 
ing of  the  alleged  promise  Mr.  Carroll  was 
acting  as  the  agent  of  tbjs  company,  and  if 
wc  should  assume  that  he  made  a  contract 
binding  upon  himself,  the  ownership  of  the 
property  not  being  In  him,  he  or  his  estate 
could  not  be  called  upon  to  specifically  per- 
form. Public  Service  Corporation  v.  Hacken- 
sack  Meadows  Co.,  72  N.  J.  Bq,  285,  64  AO. 
976;  Clark  v.  N.  J.  Postal  Telegraph  Co,  82 
N.  J.  Bq.  15,  87  Aa  G40. 


BARHITB  T,  BOABD  OP  EDUCATION  OP 
TOWN  OP  WEST  NEW  TOBK. 
(No.  48.) 

(Goort  of  BxTors  and  Appeals  of  New  Jersey. 
Oct  16»  1914.) 

Schools  and  Scjhool-  Dxbtbicts  Q  141*)  -~ 
Public  Schools— REiHsTAmuiifT  or  Tkacb.- 
EBs— Lachss. 

Where,  in  reliance  on  a  mUng  by  a  former 
state  superintendent,  i>laintUt  for  over  2%  years 
acquiesrad  in  his  dismissal,  allowing  the  defend- 
ant board  of  education  to  mcur  new  obligations, 
be  is  barred  by  his  own  laches  from  thereafter 
proceeding  to  OMnpel  the  board  to  reinstate  him, 
notwithetandlog  tne  state  board  of  education  in 
the  Interim  reversed  the  determination  of  the 
superintendoit,  and  he  had  never  had  his  day  la 
court 

[Ed.  Note.— For  other  casss.  aes  BchooU  and 
School  IMstricts,  Cent  11  301-A04;  Deb 
Dig.  S  141.»] 

Appeal  from  Supreme  Oonrt 

Proceedings  by  Jared  Barhlte  against  the 
Board  of  Education  of  the  Town  of  West 
New  Xoric  From  a  determination  of  the  Su- 
preme Court  in  favor  of  defendant,  plain- 
tiff appeals.  Affirmed. 

The  following  per  curiam  was  filed  below: 
The  proceedings  really  sought  to  be  set  aside 
are  those  taken  in  June,  1910.  bj;  which  the 
prosecutor  was  suspended  as  supervising  princi- 
pal. Obviously  the  great  delay  bars  the  prose- 
cutor unless  this  case  differs  from  the  usual 
one.  Glorl  v.  Board  of  Police  Commissioners,  72 
N.  3.  Law,  131,  60  Atl.  47.  It  is  said  the  rule 
does  not  apply,  since  the  prosecutor  seeks  only 
to  set  aside  the  order  of  the  state  board  of  edu- 
cation made  In  July,  1913.  This,  however,  is 
not  the  case.  The  writ  brings  up  the  resolution 
of  June,  1910,  and  this  is  necessary  in  order  to 
secure  for  the  prosecutor  the  right  he  dainu. 
Kven  if  this  were  not  so,  we  ought  to  look  be- 
yond the  mere  (bnn.  If  we  do  so,  we  cannot 
fail  to  perceive  that  die  prosecutor  waited  2^ 

{ears  before  proceeding  to  vindicate  his  rights, 
leantime  the  defendant  had  Incurred  other 
obligations.  It  is  no  answer  to  say  that  his 
delay  was  due  to  his  acquiescence  in  a  mling  of 
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tiie  fonner  itate  saperintendoit,  wbldi  hu  since 

been  reveraed  by  the  Btate  board  of  edncadon. 
He  acqaiesced  of  hie  own  cboice.  It  is  no  on- 
■wer  to  aay  tbat  the  raUiu  of  the  state  super- 
intoident  waa  not  made  in  nia  case,  but  in  that 
of  other  teadiers.  The  ruling  was  applicable 
to  his  case,  and  he  assamed  and  acted  upon  its 
correctness  for  2%  years.  It  is  true  that  the 
state  board  was  wrony  in  saying  that  be  had 
had  his  day  in  court;  he  bad  not  had  it  In  a 
strict  technical  sense  of  the  words  as  used  by 
lawyers,  and  he  has  lost  his  right  not  by  an  ad- 
judication against  him  but  by  laches.  The  re- 
sult is  the  same. 
The  wnt  should  be  dismissed. 

Bo^  Bunyon  &  Autenrleth,  of  Jersey  City, 
fbr  appellant  Francis  B.  McCauIey,  of 
tlDloii,  for  respondent  John  W.  Wescott  of 
Philadelphia,  Pa.,  tor  State  Board  of  Eda- 
cation. 

FEB  CnRIAM.  The  judgment  under  re- 
Tiew  will  be  affirmed,  for  the  reasons  set 
forth  in  the  opinion  of  the  Supreme  Court 


liOTJGHEED       ABMSTBONO  et  aL 
(No.  38/53.) 

(Comt  of  Chancery  ot  New  Jeney,  Oct  21, 
1D14.) 

1.  FftArDcrunT  Cohveyancbs  (S  208*) — Peb- 
Bons  Entitled  to  Absbbt  Intauditt— Pbjb- 
mauiKQ  Ubeditob. 

A  conveyance  by  an  owner  of  land  to  his 
wife,  without  consideration,  is  void  as  against 
one  who  at  the  time  the  conveyance  was  made 
was  working  for  the  owner,  and  who  sutee* 
qnently  recovered  a  Judgment  for  such  service^ 
part  ot  which  judgment  was  for  money  earned 
at  the  time  of  the  conveyance,  but  not  yet  pay- 
able, and  a  small  part  of  which  was  then  due. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cmt  Dig.  H  ^29,  030;  Dec.  Oiff. 
I  206.*] 

2.  Fbaitdulbitt  Convxtancks  (I  800*}  ~ 
Suits  to  Vaoatb— Evidbnck. 

In  a  suit  to  set  aside  a  conveyance  by  a 
husband  to  bis  wife  as  a  fraud  upon  creditors, 
evidence  held  to  show  that  the  property  was 
originally  purchased  with  tlie  husband's  mon^, 
and  not  with  tliat  of  the  wife,  as  alleged  In  the 
answer. 

lEd.  Note.~For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  |{  886-903 :  Dec.  Dig. 

fi  aoo.*3 

3.  YENDOB  and  PtTBCnASEB    ({  229*)— BONA 

Fide  Pubchabebs— Notice. 

The  fact  that  the  recorded  deeds  show  tbat 
a  husband  conveyed  property  to  an  intermedi- 
ary for  the  consideration  of  fl,  in  trust  to  be 
conveyed  to  the  grantor's  wife,  and  that  the  in- 
termediary conveyed  the  property  to  the  wife, 
also  for  uie  consideration  of  $1,  does  not  pat 
a  tcrantee  from  the  wife  upon  inquiry  as  to  the 
validity  of  the  conveyance,  so  as  to  render  its 
title  void  against  a  creditor  of  the  husband, 
since  a  voluntary  conveyance  by  tiie  huaband  to 
the  wife  is  valid  as  to  every  one  except  his 
creditors. 

[Kd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fiS  477-484;  Dec.  Dig. 
I  22».*] 

Creditor's  bill  by  WUUam  Longheed  against 
Ernest  Armstrong  and  vrlfe  and  the  Economy 
Building  &  Loan  Association.  On  final  hear- 
ing. Decree  rendered  for  plaintiff  against 
defendants  Armstrong  and  bill  dismissed  as 


to  defttidaiit  Boonomy  Bntldliig  ft  Loan  As- 
sociation. 

Walter  S.  Keown,  of  Camden,  for  com- 
plainant. Adam  B.  Sloan,  of  Camden,  for 
defendants  Armstrong.  William  Early,  of 
Camden,  for  defendant  BcoDomy  Building  ft 
Loan  Ass'n. 

LEAKING,  V.  C.  [1]  The  bUl  Is  filed  by 
complainant  as  a  judgment  creditor  In  aid  of 
his  judgment  Belief  is  sought  by  complain- 
ant against  conveyances  of  real  estate  made 
by  Ernest  Armstrong,  the  Judgment  debtor,  to 
HQ  intermediary,  and  by  the  intermediary  to 
the  wife  of  the  judgment  debtor.  At  the 
time  these  conveyances  were  made  complain- 
ant was  working  for  Mr.  Armstrong,  and  the 
major  part  of  the  money  for  which  the  jndg- 
ment  waa  subsequently  recovered  had  been 
earned  by  complainant,  but  was  not  payable 
until  the  work  should  be  finished.  A  small 
part  of  the  money  Included  In  the  jndgmuit 
was  dne  and  payable  at  the  time  the  convey- 
ances were  made.  If  the  property  In  ques- 
tion hdonged  to  Mr.  Armstrong,  and  was 
conveyed  to  his  wife  wlthoat  valuable  con- 
sideration, the  cimTeyancea  are  obvlonsly 
void  as  against  complainant.  Hasten  t. 
Castner,  81  N.  J.  Eq.  697. 

[t]  The  defense  la  that  the  property  w^ 
originally  purdiased  by  Mrs.  Armstrong  with 
her  own  money  and  tide  takea  In  the  tame 
of  ber  husband,  and  that  the  transfer  of  the 
title  from  her  husband  to  bet  was  to  restore 
the  legal  title  to  Its  owner.  The  joint  an- 
swer of  Bf  r.  and  Urs.  Annstrong  anierts  tiiat 
the  title  was  taken  In  the  name  of  Mr.  Arm- 
strong by  Inadvertatce  and  without  ttte 
knowledge  of  Mrs.  Armstrong,  and  that  the 
conveyance  waa  made  to  her  by  her  husband 
at  her  Instance,  when  die  diecoTered  that  the 
title  was  In  his  name.  At  the  hearing  both 
Mr.  .and  Mra  Armstrong  testified  that  the 
title  was  taken  in  Mr.  Armstrong's  name  by 
prearrangement  between  them  for  purposes 
of  convenience  only,  and  that  the  money  of 
Mrs.  Armstrong  purchased  tlie  property.  Her 
canceled  check  for  the  purchase  price  was 
produced  In  support  of  their  claim. 

There  does  not  exist  the  slightest  doubt 
touching  the  facts.  Both  Mr.  and  Mrs.  Arm- 
strong deliberately  perjured  themselves  upon 
the  witness  stand,  in  the  hope  of  escaping 
payment  of  the  judgment  held  by  complain- 
ant In  spite  of  searching  cross-examination, 
they  maintained  that  the  money  with  which 
the  property  was  purchased,  $2,600  in  amount, 
had  been  made  by  Mrs.  Armstrong  during  her 
married  Ufe  by  sewing,  and  had  been  kept 
by  her  tn  an  envelope  between  the  mattresses 
in  her  bedroom  until  the  property  was  pur- 
chased, when  It  was  deposited  in  bank  by 
her,  and  the  check  drawn  by  her  to  pay  the 
cash  purchase  price.  But  when  the  books  of 
the  bank  were  produced,  disclosing  the  ac< 
counts  of  both  Mr.  and  Mrs.  Armstrong,  It 
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was  found  that  the  property  was  pnrehaaecl 
with  a  part  of  certain  money  Mr.  Armstrong 
had  received  (or  the  sale  of  a  patent  A 
check  bad  been  drawn  by  him  to  his  wife,  and 
by  her  deposited  in  bank,  and  then  a  check 
had  been  drawn  by  her  for  the  purchase 
price.  It  is,  indeed,  easier  to  determine  the 
truth  touching  the  transaction  than  to  de- 
termine whether  it  may  not  be  the  dut^  of 
tills  court  to  cause  both  Mr.  and  Mrs.  Arm- 
strong to  be  punished  for  perjury. 

The  facts  are  that  the  property  in  question 
was  purchased  by  Mr.  Armstrong  with  his 
own  money,  and  the  tmprorements  to  the 
property  were  made  by  him  with  bis  own 
money,  and  no  thought  of  Mrs.  Armstrong 
owning  the  property  occurred  to  either  ot 
them  uutlj  certain  difficulties  occurred  be- 
tween Mr.  Armstr(nig  and  a  contractor  whom 
he  bad  employed  to  work  on  the  property. 
It  was  then  that  the  transfer  to  the  wife  was 
made,  and  It  was  then  made  to  protect  the 
property  from  claims  existing  or  to  arise 
against  Mr.  Armstrong.  As  against  com- 
plainant the  transfer  is  void  and  will  t>e  set 
aside. 

[3]  A  more  difficult  anestion  has  arisen 
touching  a  certain  mortgage  which  has  been 
placed  upon  tlie  proi^rty  since  the  transfer 
of  the  legal  title  to  Mrs.  Armstrong.  Mrs. 
Armstrong  procured  from  defendant  Bconomy 
Building  &  Loan  AsBoclation  a  loan  secured 
by  a  mortgage  on  the  property  In  question. 
The  loan  was  made  by  the  application  of  a 
portion  of  the  amount  loaned  to  the  discharge 
of  a  mortgage  then  existing  against  the  prop- 
erty, and  the  balance  of  the  loan  was  paid  by 
the  association  to  Mrs.  Armstrong.  (It  may 
be  added,  parenthetically,  that  this  balance 
readied  Mr.  Annstrong,  bnt  not  with  knowl- 
edge of  the  assodatUm.)  It  is  conceded  that 
the  building  association  will  be  subrogated 
.  to  the  Uen  of  the  mortgage  whldi  It  discharg- 
ed, but  as  to  the  balance  of  the  loan  It  is 
claimed  that  the  mortgage  lien  cannot  be  en- 
forced as  against  complainant.  This  claim  la 
based  niwn  the  drcumstance  that  the  deed 
of  conveyance  from  Mrs.  Armstrong  to  the 
Intermediary  stated  as  Its  consideration  "one 
d(^ar  and  other  valuable  consideration"  and 
was  expressly  made  In  trust  to  forthwith 
convey  the  premises  to  the  grantor's  wife, 
and  the  deed  from  the  intermediary  to  Mrs. 
Armstrong  stated  as  its  conslderatlcm  "one 
dollar."  It  Is  therefore*  claimed  that  the 
record  of  these  deeds  of  conveyance  charged 
the  building  association  with  notice  that  the 
transfer  was  a  voluntary  transfer  from  a 
husband  to  his  wife,  and  put  the  association 
OD  Inquiry  touching  Its  validity.  It  Is  not 
claimed  tliat  the  association  knew  of  any  In- 
flrmity  In  Mrs.  Armstrongs  title,  further 
than  such  knowledge  would  be  imposed  by 
the  records. 

So  far  as  I  am  aware,  this  question  bas  not 
heretofore  arisen  In  this  state.  The  authori- 


ties In  other  Jurisdictions  are  In  apparent 
conflict,  but  }  think  the  clear  weight  of  au- 
thority Is  to  the  effect  that  the  mere  fact 
that  a  deed  of  conveyance  In  a  chain  of  title 
discloses  that  It  was  a  voluntary  conveyance 
is  not  enough  to  put  a  purchaser  upon  in- 
quiry. That  doctrine  Is  stated  in  Bump  on 
If'raud.  Conv.  (4th  Ed.)  |  495,  as  follows: 

"The  law  sanctions  a  conveyance  founded  up- 
on the  conaideration  of  blood,  or  of  matrimony, 
merely.  The  le^al  presumption,  therefore,  la 
that  fluch  a  conveyance  is  valid,  and  not  a  fraud 
upon  the  rigbts  of  any  one.  The  mere  fact 
that  a  purchaser  from  the  holder  of  such  a 
title  has  notice  that  it  was  not  founded  upon  a 
pecuniary  cooslderatlon  is  not  lafficient  to  make 
It  hifl  duty  at  his  peril  to  inquire  whether  the 
title  of  his  grantor  was  not  fraudulent.  On 
the  contrary,  he  has  a  ri?ht  to  act  npon  tht 
legal  presumption  that  such  a  deed  of  gift  or 
voluntary  settlement  was  honestly  made,  until 
some  other  fact  is  brought  to  his  knowledge  to 
raise  a  suepicioo  in  Ids  mind  that  the  convey- 
ance is  fraudulent" 

It  Is  true  that  in  this  state  a  voluntary 
conveyance  is  regarded  as  void  as  against  ex- 
isting creditors,  and  in  some  circumstances 
void  as  to  future  creditors;  but  it  Is  not  the 
want  of  valuable  consideration  which  ren- 
ders It  void.  It  is  that  drcumstancei  accom- 
panied by  the  additional  circumstance  of  in- 
debtedness or  fraudulent  Intent  end  even 
tlien  the  conveyance  is  only  void  as  against 
creditors.  A  conveyance  Importing  a  valu- 
able consideration  Is  In  like  manner  void  as 
to  creditors,  if  no  consideration  in  fact  ex- 
isted. So  long,  therefore,  as  the  record  Im- 
ports validity,  and  not  invalidity,  it  seems 
impossible  to  Logically  Impose  the  burden  of 
Inquiry  as  to  whether  what  appears  valid 
may  not  in  fact  be  Invalid  as  against  some 
one.  The  following  cases  will  be  found  to 
sustain  the  views  here  suggested:  McKee  v. 
West,  141  Ala.  531,  87  South.  740,  109  Am.  St. 
Eep,  54 ;  Frazer  v.  Western,  1  Barb.  Ch.  (N. 
X.)  220;  Tardley  v.  Torr  (C.  C.)  67  Fed.  857; 
Sparrow  v.  Chesley,  19  Me.  79.  The  coutrary 
view  will  be  found  in  MUbolland  v.  Tiffany, 
64  Md.  455,  2  Atl.  831,  and  New  England 
Loan  A  Tr.  Co.  v.  Avery  (Tex.  Civ.  App.)  41 
S.  W.  673,  and  cases  there  cited. 

I  will  advise  a  decree  in  behalf  of  com- 
plainant as  against  defendants  Ernest  and 
Anna  Armstrong,  and  dismiss  the  bill  as  to 
defendant  Siconomy  Building  &  Loan  Associ- 
ation. 


BOBINSON  V.  BOBINSON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  10.  1914.) 

(Byllohiu  iy  the  Owiri.) 

1.  DivoHCE  (I  182*)— Peemanknt  Aliuont— 
Execution  of  Decree  Pendino  Appeal. 
Every  mstallment  of  permanent  atimony 
paid  by  a  hushand  to  hia  wife  under  a  flnu 
decree  therefor  in  the  court  of  ctiancery  would 
be  in  execution  of  the  decree  pro  tanto,  the  re- 
sult beine  that  any  such  payment  pending  ap- 
peal, would  be  an  Impairment  of  the  subject  of 
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th«  appeal  to  that  extent  or  degree,  and  also 
an  invasloD  of  the  appellant's  rigot  to  have  his 
property  preserved  and  not  diminished  during 
the  contest  in  this  court,  and  to  protection  from 
this  be  is  entitled.  The  course  which,  as  thus 
indicated,  is  required  for  the  preservation  of 
the  rixhta  ot  the  appellant  ia  even  more  funda- 
DMntally  reqnired  m  order  that  Ae  jurisdiction 
of  the  appellate  court  may  not  be  destroyed  or 
impaired, 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  668,  587,  D88,  625,  688.  641.  657 ; 
Dec.  Dig.  S  182.*} 

2.  DiTOBCB  <{  ISi*)— POWBB  TO  AWABD  ALX- 
UONT— JUUSDICnOH— "AUHOHT  PBNDBNTB 

Lite."  * 
Thia  court  has  the  power  to  award  alimony 
pending  an  appeal;  t^at  la,  "alimony  pendente 
Ute."  That  jariadiction  la  flnnly  established. 
Bnt  an  applicatlQa  to  enforce  a  final  decree 
for  permanent  alimony  pending  an  appeal  is  not 
an  application  for  alimony  pendente  Ute,  which 
may  be  awarded  here,  or  tiie  parties  remitted  to 
Qie  court  of  chancery  to  make  appUcation  there. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  »  668.  687.  688,  625,  638,  641,  667; 
Dec  Dig.  {  i82.« 

For  other  definitUttu,  see  Words  and  Phtaaea, 
First  and  Second  Series,  Alimony  Pendente 
Lite.] 

Suit  for  maintenance  by  Mary  J.  Robinson 
against  Samuel  D.  Robinson.  Decree  for 
complainant,  and  defendant  appeals,  and  com- 
plainant moves  for  an  order  permitting  the 
Court  of  Chancery  to  enforce  Its  decree 
pending  tbe  appeal.   Motion  denied. 

See,  also,  90  AtL  3U. 

Eli  H.  Cbancler,  of  Atlantic  City,  for  tbe 
motion,  n.  O.  Styron,  of  AUantio  Oity,  op- 
posed. 

VfALKEH,  C  This  l8  a  suit  for  mainte- 
nance. Tbe  defense  was  that  the  parties  are 
not  husband  and  wife.  That  issue  was  de- 
cided adversely  to  the  defendant  In  tbe  court 
below,  and  has  been  brought  to  this  court 
for  review.  The  final  decree  establishes 
the  marital  status  of  the  parties  and  directs 
tbe  defendant  to  pay  to  the  complainant,  as 
his  wife,  $6  per  week  for  her  support  and 
malntetiance.  The  defendant  appealed  from 
the  decree  In  chancery,  and  refuses  to  make 
the  weekly  payments  as  ordered.  Applica- 
tion was  made  to  the  Court  of  Chancery  by 
the  complainant  for  an  order  to  commit  the 
def^dant  for  contempt  for  his  refusal  to 
obey  the  decree.  On  the  return  of  an  order 
to  show  cause  In  that  court  it  was  estab- 
lished that  the  defendant  was  able  to  make 
the  payments  ordered,  bnt  that  he  resisted 
doing  BO  upon  the  ground  that  his  appeal 
operated  to  stay  the  execution  of  the  decree. 
The  Court  of  Chancery  declined  to  adjudge 
tiie  defendant  In  contempt  In  the  atHsence 
of  an  order  of  this  court  permitting  that 
oonrt  to  enforce  its  decree  pending  appeal. 

11]  Connsti  lor  defendant  appellant,  the 
aiqiUcaiit  here,  relies  upon  Asbby  t.  Tetter, 
78  N.  J.  Eq.  173,  78  Atl.  799,  and  Contends 
that  npon  the  anthorlty  of  that  case  the 
Conrt  ot  Chancery  has  the  power  to  enforce 
Its  decree,  especially  so  by  leave  of  this 


conrt,  pending  the  detennlnation  of  the  ai>- 
peaL  We  think  that  counsel  has  miscon- 
ceived the  scope  of  the  decision  In  Ashby 
v.  Yetter.  One  of  the  rules  concerning  pro- 
ceedings in  the  Court  of  Chancery  pending 
an  appeal  to  this  court  is  thus  stated  by 
the  vice  chancellor  In  that  case  at  page  188 
of  78  N.  J.  Bq.,  and  at  page  805  of  78  AtL 
(which  ia  Incorporated  in  the  flrst  syllabus 
at  page  ITS): 

"Pendiug  an  arawal  from  an  order  or  decree 
of  the  Court  of  Chancery,  application  may  be 
made  ^ther  to  the  Court  of  Errora  and  Ap- 
peals or  to  the  Court  of  Chancery  for  leave 
to  execute  the  order  or  decree  of  the  Chancery 
Court  so  far  forth  as  ma^  be  necessary  for  the 
protection  and  preservation  of  the  subject  of 
:he  appeal,  and  such  an  order  will  be  made 
when  the  exigencies  of  the  situation  call  for  it; 
but  no  order  will  be  made  that  would  destroy 
or  Impair  the  subject  of  the  appeal." 

This  case  Is  one  for  alimony,  and  aliraouy 
can  be  granted  only  where  the  parties  to  the 
suit  occupy  toward  each  other  the  poeltion 
of  husband  and  wife.  The  marital  status  of 
these  litigants  was  established  by  tbe  chan- 
cery decree,  and  an  award  of  alimony  was 
made.  The  right  of  tbe  complainant  to 
compel  tbe  defendant  to  support  her  is  the 
subject  of  this  Utlgatton. 

In  Penna.'  B.  B.  Oo.  r.  Nat  Docks  By. 
Oa,  64  N.  J.  Eq.  647.  35  AtL  473,  it  was 
held  that: 

"Tbe  effect  of  filing  an  appeal  to  this  conrt 
is  to  prevent  the  decree  in  the  Court  of  Chan- 
cery from  destroying  or  impairing  the  subject 
of  the  appeal,  or  being  in  any  degree  used  for 
that  purpose." 

It  will  be  seen  at  a  glance  that  Ashby  v. 
Tetter  la  not  out  of  harmony  with  this  doc- 
trine of  the  National  Docks  Case.  The  or^ 
ders  made  by  this  court  in  the  two  cases 
of  Lawton  v.  Beddell  and  Gorman  v.  Hinkle, 
copied  into  the  vice  chancellor's  opinion  in 
Asbby  V.  Yetter,  were  orders  permitting  the 
decree  in  chancery  in  each  case  to  be  en- 
forced pending  appeal,  for  the  protection  and 
preservation  of  the  subject  of  the  appeal, 
but  not  permitting  the  avails  of  the  litiga- 
tion, or  any  part  thereof,  to  be  turned  over 
to  the  party  who  held  the  decree. 

Now,  as  the  payment  of  permanent  ali- 
mony Is  the  subject  of  the  decree  ot  the 
court  below  In  this  case,  every  installment 
of  that  alimony  paid  by  tbe  husbaud  to  tbe 
vPlfe  would  be  In  execution  of  the  decree 
pro  tanto,  the  result  being  that  any  such 
payment,  pending  appeal,  would  be'  an  im- 
pairment of  the  subject  of  the  appeal  to  that 
extent  or  degree,  and  also  an  Invasion  of 
defendant  appellant's  right  to  have  his  prop- 
erty preserved  and  not  diminished  during 
tbe  contest  in  this  court  To  protection 
from  this,  under  the  National  Docks  Case 
and  also  Ashby  v.  Yetter,  we  think  be  la 
entitled.  The  course  which,  as  tfatis  indi- 
cated, is  required  for  tbe  preservation  ot  tbe 
rights  oi  tbe  defendant  appellant  ia  even 
more  fundamentally  required  in  order  that 
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the  Jarlsdictl<m  of  the  appellate  ooort  mar 
not  be  destroyed  or  impaired. 

[2]  We  do  not  wlab  to  be  understood  as 
holding  that  thia  conrt  has  not  the  power 
to  award  alimony  pending  an  appeal;  that 
is,  alimony  pendente  llt&  That  jurisdiction 
is  firmly  established,  and  the  instances  in 
which  it  la  exercised  are  numeroua  But, 
as  this  is  not  an  application  for  such  ali- 
mony, we  have  not  taken  into  consideration 
the  question  whether  the  applicant  is  enti- 
tled to  an  allowance  of  that  kind  here,  or 
ought  to  De  remitted  to  ttie  Court  of  Chan- 
cery to  make  application  there;  the  Ques- 
tion not  being  before  us. 

These  views  necessarily  lead  to  the  denial 
of  the  pending  motion. 


DAYIMOS  et  aL  t.  GBBBN.  (No.  88337.) 

(CooTt  of  Chancery  of  New  Jersey.  Oct.  15, 

1914.) 

1.  Fbatjds,  Statotb  ow  (S  116*)  —  Balk  oi 
Realty— Memobandum—Nahb  ot  Vbnoob. 

Under  Statute  of  Frauds  &  Comp.  St 
1910,  p.  2612)  S  6,  declaring  that  no  action  shall 
be  brought  upoo  any  contract  or  sale  of  land» 
unless  Buch  contract  or  some  memorandum 
thereof  be  in  writing,  signed  by  the  party  to 
be  charged,  or  some  person  thereunto  by  him 
lawfully  authorized,  a  written  contract  for  the 
sale  of  land,  signed  "Clarence  T.  Van  Doren, 
Agent,"  was  InsuSiclent,  since  it  did  not  dis- 
close the  Dsme  of  the  vendor;  and  the  require- 
ment that  tiie  vendor's  name  appear  in  the  writ- 
ing was  not  satisfied  by  placing  after  the  name 
of  the  person  sigsiDg  In  his  behalf  the  word 
"agent." 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent.  Dig.  H  251-2S0;  Dee.  Dig.  I 
116.*] 

2.  Fbatjds,  Statdtb  of  (1158*)  —  Sais  o» 

BBAXTT— MEHOHANDUU— ^VIDBROB  TO  SUP- 
PLEMENT. 

Under  Statute  of  Frauds  (2  Comp.  St. 
1910,  p.  2612)  g  5,  providing  that  no  action  shall 
be  brought  on  any  contract  or  iale  of  lauds  un- 
less the  contract  or  some  memorandum  thereof 
shall  be  in  writing,  signed  by  the  party  to  be 
charged  or  some  other  person  thereunto  by  him 
lawfully  authorized,  where  the  memorandum 
does  not  disclose  the  name  of  the  seller,  parol 
evidence  is  not  admissible  to  supply  it 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  873-S76;  Dec  Dig.  } 
158.*] 

S.  Specific  Pehfobmanck  d  127*) — 'Relief — 

Ar.T.EGATIONS  OF  BlIX. 

Where  there  are  no  allegations  in  a  bill 
for  specific  performance  which  justify  the  prayer 
for  such  other  and  further  relief  by  way  of 
correction  of,  addition  to,  or  change  in  the  mem- 
orandum, as  the  nature  of  the  case  may  re- 
quire, such  relief  cannot  be  afforded. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  mg.  SB  406-111;  Dec  Dig.  § 
127.«] 

4.  Refobuation  of  Ikstbuuen-is  (I  47*)  — 

Scope  of  Relief. 

The  Court  of  Chancery  cannot  first  reform 
and  then  specifically  enforce  a  contract  in  writ- 
ing for  the  sale  of  lands. 

[Ed.  Note.— For  other  eases,  see  R^onnatlon 
of  Instrumeat^  Cent  Dig.  |S  74,  76,  78;  Dec 
Dig.  S  47.*] 


Bill  by  ECarry  T.  Davlmos  and  others 
against  Emily  Qreen,  to  compel  spedflc  per- 
formance of  a  written  contract  Decree  ad- 
vised In  faTOT  of  the  defendant  on  the  de- 
murrer. 

Harry  T.  Davlmos,  of  Newark,  pro  aa. 
Davla  ft  Hastings,  oi  Jeney  City,  for  demurs 
rants. 

OBI]rSlN,T.a  [1]  The  Un  In  tills  cause 
Is  filed  by  the  vendee  against  the  vendor  to 
compel  spedflc  performance  <tf  tbe  following 

contract: 

"Harrison,  N.  J.  Jons  ISth.  1A14. 

"*500.00. 

"Received  of  Harry  T.  Darfmos  five  hundred 
and  *><>/ioo  dollars  in  part  payment  of  tiie  sum 
of  thirteen  thousand  ($13,000)  dollars  in  pur- 
chase of  the  property  known  as  the  Wm.  Green 
Farm  of  West  Side  of  Schuyler  Ave.  Kearney, 
N.  J.  The  balance  to  be  paid  «  or  before  Sep- 
tember 1st,  1914. 

"Clarence  T.  Van  Doi«n,  Agnt** 

To  this  bill  tbe  defendant  filed  a  demurrer, 
assigning  several  causes,  ooe  only  of  wblcb 
need  be  noted,  viz.,  that  the  contract  Is  de- 
fective, In  that  It  Is  a  contract  for  tbe  sale 
of  land  and  does  not  disclose  the  name  of  the 
vendor,  as  required  by  the  fifth  section  of  the 
statute  ot  frauds  &  Comp.  Stat  2612). 

In  the  case  of  Johnson  et  aL  t.  Bncfe,  35 
N.  J.  Law  (6th  Troom)  838,  10  Am.  Rep. 
243,  Mr.  Justice  Depue,  In  dealing  with  this 
statute,  said:  "The  memorandum  must  con- 
tain the  foil  terms  ot  the  contract— tliat  Is, 
the  names  of  tbe  buyer  and  seller,  the  sub- 
ject of  sale,  tjie  pilce,  and  terms  ot  credit, 
and  the  conditions  of  sale.  If  any  there  be^ 
— and  bis  conclusion  was  ttiat  as  Uie  written 
contract  or  memorandum  proven  was  deficient 
In  some  of  the  above  elements,  no  recovery 
could  be  had  because  tbe  defldentdes  could 
not  be  supplied  by  oral  proof  without  violat- 
ing the  statutb 

The  rule  above  aitmdated  was  followed 
and  affirmed  by  Vice  CSianoellor  Van  Sleet 
in  Schenck  v.  Spring  Lake  Beach  Imp.  Co., 
47  N.  J.  Eq.  (2  Dick.  ChJ  44, 19  AtL  881,  and 
by  tbe  Supreme  Gonrt  In  Bowers  v.  Olncks- 
mann,  68  N.  J.  Law  (39  Vroom)  146.  G2  AfL 
2ia  In  this  latter  case  the  action  was  for 
damages  against  the  voadee  at  tbe  suit  of 
the  vendor  for  failure  to  consummate  a  con- 
tract for  the  ^rchase  of  lands.  The  memo- 
randtun  was  signed  by  the  vendee  <Hily;  tbe 
name  of  the  vendor  did  not  appear  in  the 
memorandum.  The  vendor  obtained  judg- 
ment in  the  district  court  This  Judgment, 
was  reversed  because  the  memorandum  did 
not  fulfill  the  requirements  of  the  statute 
as  defined  in  Johnson  v.  Buck,  and  Schenck 
V.  Spring  Lake,  etc,  Co.,  supra,  in  that  the 
vendor  did  not  sign,  nor  did  his  name  appear 
in  the  memorandum. 

Cases  supporting  tbe  above  construction  of 
the  statute  are  Clement  v.  Young-McShea 
Amusement  Co.,  70  N.  J.  Eq.  (4  Robb.)  677, 
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67  AG.  82,  118  Am.  St  Rep.  747  (Court  of 
Errora),  Stengel  v.  Sergeant,  74  N.  J.  Eg. 
(4  Bucb.)  20,  68  AtL  U06  (Y.  a  Emery),  and 
Brown  T.  Pinnlnger,  81  N.  J.  Eq.  (11  BqcIl) 
229.  86  Aa  541  (The  ChanceUor). 

[2]  But  the  complainants  contend  that  be- 
canBe  the  memorandum  Is  signed  "Clarence 
T.  Van  Doren,  A«ent,"  the  admission  of  oral 
evidence  to  make  known  the  name  of  the 
principal  would  not  infringe  the  statute. 

The  only  case  dted  by  the  complainants  to 
support  this  view  is  that  of  Smith  t.  Felter, 
63  N.  J.  Law  (34  Troom)  30,  42  Ati.  1053. 
A  careful  reading  of  this  case  shows  that  it 
Is  not  in  point  It  does  not  deal  with  the 
statute  of  frauds.  The  contract  did  not  con- 
cern the  sale  of  goods  or  lands;  it  was  an 
agreement  between  James  ScoH;,  the  com- 
mittee of  Edna  Smith,  and  Ann  Elllza  Horton, 
providing  that  if  Ann  EUza  Horton  paid 
93,220  to  Scott  and  shipped  to  him  all  the 
personal  property  of  Edna  Smith  in  her  pos- 
session or  under  her  control.  Scott  upon  the 
receipt  of  the  cash  and  goods,  would  deliver 
a  release  to  Ann  Eliza  Horton.  This  opinion 
was  written  by  Mr.  Justice  Dixon,  who  aft- 
erwards wrote  the  oplnltm  for  the  Court  of 
Errors  In  the  case  of  Clement  t.  Tonng-Mc- 
Oiea  Amusement  Co.,  supra,  in  which  he 
cited  with  approval  the  cases  of  Schenck  v. 
Spring  Lake,  etc.,  Co.,  supra  and  Bowers  v. 
Glucksmann.  supra;  and  no  reference  In  the 
opinion  is  made  to  Smith  v.  Felter.  It  is 
therefore  perfectly  clear  that  neither  Justice 
Dixon  nor  the  other  members  of  the  court  re- 
garded the  last-mentioned  case  as  In  any 
manner  Involving  an  interpretation  of  the 
statute  of  frauds. 

It  seems,  however,  quite  plain  that  If,  In 
order  to  comply  with  the  terms  of  the  statute, 
it  is  necessary  among  other  things,  that  the 
name  of  the  vendor  should  appear  In  the 
writing,  this  requirement  is  not  satisfied  by 
placing  after  the  name  of  the  person  signing 
on  behalf  of  the  vendor  the  word  "Agent."' 
^is  word,  while  indicating  that  the  person 
signing  is  not  the  principal,  sheds  no  light  on 
the  identity  of  the  person  for  whom  he  Is 
acting. 

Tills  identical  point  was  passed  upon  by 
the  United  States  Supreme  Court  In  tbe  case 
of  Grafton  v.  Cummlngs,  80  U.  8.  100,  25  L. 
EcL  366,  and  decided  contrary  to  tbe  con- 
tention of  the  complainants;  so  that  at 
this  day  it  cannot  be  considered  a  moot  ques- 
tion. 

[3,  4]  The  complainants  also  In  their  bill 
pray  for  "such  other  and  further  relief,  by 
way  of  correction  or  addition  thereto  or 
change  in  said  memorandum,  as  aforesaid,  as 
the  nature  of  the  case  may  require,"  etc 
Such  relief  cannot  be  afforded  for  two  rea- 
sons: First  there  Is  no  allegation  In  the 
bill  which  justifies  any  such  prayer;  and, 
second,  applying  the  law  as  laid  down  by 
Vice  Chancellor  Emery  In  Wlrtz  v.  Guthrie, 
«1  N.  J.  Bq.  (IL  Bnch.)  271,  87  Atl.  134,  and 


followed  by  Vice  Chancellor  Stevens  In  Vogt 
V.  MuUln.  82  N.  J.  Eq.  (12  Bnch.)  462.  89 
AU.  638,  this  court  cannot  first  reform  and 
then  specifically  enforce  the  instrument 

I  will  advise, a  decree  in  &Tor  of  the  de- 
fendant on  the  denmrm. 


BfATOR,  BTO,  OF  TOWN  OF  BOONTON  v. 
LOGAN. 

(Supreme  Court  of  New  Jaiscy.  Oct  24, 1914.) 

1.  HuniOZPAIi  COBPOBATIONS  (i  107*)— Ob- 
DINAN0E8— BHAOTHBNT— "MiniSTKBUL  Om- 
OXB." 

Act  March  26,  1872  (P.  L.  p.  803),  which 
1b  the  charter  of  the  town  of  Boonton,  provideB 
tiiat  the  mhjot  shall  be  the  chief  executiye.  that 
all  ordinances  shall  receive  his  approval  in  writ- 
ing or  be  returned  with  a  statement  of  his  ob- 
jections, and  that  no  ordinance  shall  take  effect 
until  a  certified  cop7  shall  have  been  laid  before 
the  mayor  and  sbaU  have  been  approved  by  him, 
except  that  if  he  shall  not  return  tbe  ordinance 
within  14  Abljb,  It  shall  take  effect  as  if  ap- 
proved bj  him.  Act  April  18.  1907  (P.  h.  P. 
121),  changed  the  municipal  government  of  the 
town,  providing  for  a  councilman  at  large,  who 
should  be  called  mayor,  should  sign  all  ordi- 
nances and  warrants,  but  should  sit  with  the 
other  councilman.  HeM.  Qiat  the  conndlman  at 
lar^  is  not  merely  a  romisterial  officer,  bat  ex- 
ercises the  same  functions  as  the  original  mayor 
with  respect  to  ordinances,  and  where  he  retain- 
ed an  ordinance  submitted  for  more  than  14 
days*  it  became  a  law  without  his  signature; 
hence  in  sach  case  he  should  not  by  mandamus, 
be  required  to  sign  the  ordinance, 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  228-236 ;  Dec.  Dig. 
S  107.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ministerial  Officer.] 

2.  Municipal  Cobfobations  (S  107*)— Obdi- 
NANOES— Submission  to  Mayob. 

Under  Act  March  26,  1872  (P.  L.  p.  803). 
providing  for  the  submission  to  the  mayor  of  the 
town  of  Boonton  of  copies  of  ordinances  for  bis 
approval,  the  submission  of  tbe  original  ordi- 
nance is  a  aubstantial  compliance,  and  in  ease  of 
the  mayor's  failure  to  return  it  within  14  days 
it  becomes  a  law, 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §g  228-286;  Dec.  Dig. 
i  107.*] 

3.  Municipal  Cobpobationb  (i  107*)— Oani- 
NANCE8— Objections. 

Where  an  original  ordinance  was  submitted 
to  the  mayor  and  he  retained  it  for  more  than 
14  days,  though  the  charter  provided  that  any 
prop<med  ordinance  should  become  a  law  with- 
out his  signature  at  the  expiration  of  that  time, 
be  cannot  justify  his  refusal  to  redeliver  the 
ordiuance  on  the  ground  that  it  was  invalid  and 
would  be  so  held  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coi^ratlona,  Gent  Dig.  ||  229-236;  Dee.  Dig. 

Mandamus  by  the  State,  on  the  relation 
of  the  Mayor,  etc.,  of  tbe  Town  of  Boonton, 
against  George  W.  Logan,  councilman  at 
large  (called  mayor).  On  rule  to  show  cause 
why  mandamus  should  not  issue,  requiring 
defendant  to  sign  and  transmit  to  the  town 
clerk  four  ordinances  passed  by  the  council. 
Peremptory  writ  Issued. 
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Arsaed  June  term,  1914,  before  8WATZE, 
FABKEB,  and  KALISCH,  J  J. 

Frank  H.  Pleroe,  of  Boonton,  for  relator. 
ZSng  ft  Tost,  of  IforMstown,  for  def^dant 

PARKER,  J.  [i,2]  The  supplemoit  of 
16T2  (P.  Ii.  803)  to  the  charter  of  Bocmton, 
contalDB  then  provisions  respecting  the  en- 
actment of  ordinances:  - 

Section  4: 

"That  the  mayor  ahall  be  the  chief  executive 
oflScer  of  the  town ;  •  *  *  that  all  ordinanc- 
ea  of  the  common  oonacil  shall,  before  taking 
effect,  receive  his  approval  in  writing,  or  else 
be  returned  by  him  to  the  town  clerk,  within 
fourteen  days  after  the  passage  of  the  same, 
with  a  written  statement  of  his  objections  there* 
to;  that  be  shall  sign  each  ordnance  which 
has  been  approved  by  him,  after  it  shall  have 
been  engrossed  by  the  town  clerk  in  the  book  of 
ordinances." 

Section  0: 

*****  niat  no  ordinance  shall  be  passed 
except  with  the  concurrence  of  five  members, 
nor  until  it  shall  have  been  presented  and  read 
at  a  previous  meeting;  that  no  ordinance  eball 
take  effect  until  a  copy  thereof  certified  by  the 
town  clerk,  shall  within  two  days  after  its  pas- 
sage, have  been  laid  before  the  mayor,  and  ap- 
proved by  him  in  writing,  except  in  cases  here- 
inafter ;  provided,  that  in  case  the  mayor  shall 
not  retam  any  ordinance,  so  laid  before  him, 
within  fourteen  days  after  ita  passage,  it  shall 
take  effect  in  the  same  manner  as  if  he  had  ap- 
proved it,  as  aforesaid,  and  that  in  case  he  Bhall 
return  it  to  the  town  clerk,  within  the  time 
above  named,  with  a  written  statement  of  hia  ob- 
jections thereto,  the  common  council  Bh&Il,  at 
the  first  regular  meeting  thereafter,  enter  Buch 
objectionfl  at  length  on  the  record  of  their  pro- 
ceedings and  may  then  proceed  to  reconsider  and 
pass  such  ordinance  by  a  vote  of  two-thirds  of 
their  whole  number,  and  then  it  shall  take  efFect 
as  aforesaid." 

By  the  act  of  1907  (Laws  1907.  p.  121)  it 
would  appear  (although  we  do  not  so  ad- 
judicate, the  qneetion  not  being  before  ns) 
that  the  former  office  of  mayor  nnder  the 
charter  was  superseded,  and  that  in  his 
place  there  was  created  a  councilman  at 
large,  who  is  to  preside  at  and  participate 
in  the  meetings  of  the  council,  having  a 
vote  therein.  This  councilman  at  large  la 
"to  be  called  mayor,"  and  by  the  act  of  1907 
is  required  to  "sign  all  ordinances,  warrants, 
bonds,  ccmtracts,  and  all  other  officdal  docu- 
ments and  instruments  of  said  Incorporated 
town  by  said  title."  The  defendant  was 
elected  councilman  at  large,  and  at  the  time 
now  In  question  was  exerdalng  the  duties 
of  that  olB.ce,  no  aoe  claiming  to  be  mayor 
under  the  charter.  The  four  ordinances 
In  question  were  passed  b7  the  conneli  over 
the  opposing  vote  of  the  defendant  as  coun- 
cilman at  large ;  it  appears  that  they  were 
transmitted  to  him  in  due  course  for  sig- 
nature or  other  action,  and  that  he  simply 
suppressed  them,  having  neither  Indorsed 
his  approval  nor  returned  them  with  hia 
disapproval,  or  without  action;  they  are 
still  in  bis  possession,  and  the  ride  made 
In  this  case  requires  him  to  show  cause  why 
he  should  not  be  directed  to  sign  and 
deliver  them  to  the  town  clerk.  Counsel  for 


the  relator  Insists  that  under  the  act  of 
1007  the  councilman  at  large  Is  merely  a 
ministerial  officer,  and  that  his  sole  duty 
with  reference  to  these  ordinances  consists 
in  affliing  his  signature  to  them  as  an  au- 
thentication of  their  official  cliaracter  and 
genuineness;  hence  the  phraseology  of  the 
rule  requiring  him  to  sign  them  and  deliver 
them  to  the  clerk.  We  cannot  say  that  the 
duty  of  signing  them  is  plain.  We  think 
it  is  plain  that  the  councilman  at  large  ia 
at  least  required  to  do  what  the  mayor  was 
to  do,  namely,  consider  ordinances  presented 
to  him,  and  if  he  approves  them,  so  indicate 
in  writing ;  if  he  disapprove  them,  to  return 
them  with  Ms  reasons  for  such  disapproval ; 
and  we  think  it  is  also  plain  that,  failing 
either  action  on  his  part,  the  ordbiances 
become  as  effective  at  the  end  of  14  days  as 
though  be  had  approved  them.  The  facts 
In  this  case  show  that  the  ordinances  were 
presented  to  him  immediately  after  the 
council  passed  them,  and  that  no  action  has 
heea  taken  thereon.  Section  6  of  the  sup- 
plement of  1S72  seems  to  require  only  a 
certified  copy  of  the  ordinance  to  he  delivered 
to  the  mayor,  apparently  to  guard  against 
the  very  contingency  that  has  arisen  in  this 
case.  But  if  the  clerk  emmeously  presented 
the  originals,  as  by  the  evidence  he  seems 
to  have  done,  the  statute  was  snbstantialiy 
satisfied.  No  point  has  been  made  of  this, 
and  it  would  be  unduly  technical  to  defeat 
the  action  of  the  council  on  such  ground.  We 
consider  that  by  the  receipt  of  the  ordi- 
nances at  the  time  stated,  and  the  foUure 
of  the  mayor  to  sign  or  return  them  within 
the  14  days,  they  became  valid  ordinances, 
so  far  as  the  procedure  of  their  enactment 
is  concerned,  and  should  be  enrolled  In  the 
books  of  the  town.  But  we  do  not  think 
the  mayor  should  be  directed  to  sign  them. 
Under  the  charter,  the  mayor  was  not  re- 
quired to  sign  ordinances  except  in  cases 
where  he  approved  of  them;  and  our  con- 
struction of  the  act  of  1907  Is  that,  so  far 
as  signature  la  concerned,  it  intends  to 
provide  only  in  what  manner  the  council- 
man at  large  shall  sign  documents  that  re- 
quire signature  on  behalf  of  the  town.  This 
aftpeaza  from  the  language  prescribing  that 
he  shall  be  "called  mayor,"  and  shall  ^gn 
all  ordinances,  contracts,  etCn  of  the  town 
"by  said  title." 

'  [S]  The  writ  is  resisted  tai  the  sole  ground 
that  each  and  every  of  tlie  ordinances  is 
invalid  and  would  necessarily  be  so  adjudi- 
cated by  a  court  of  competent  Jutiadlctlon. 
But  with  this  in  the  present  case  we  have 
nothing  to  do;  nor  has  the  councilman  at, 
large  anything  to  do  with  this  question  at 
this  Juncture.  If  upon  the  ordinances  being 
presented  to  him,  he  considered  that  they 
were  Invalid  for  any  reason,  it  was  his  duty 
to  say  80  at  that  time,  by  returning  them  to 
council  with  a  statement  of  his  objections 
to  them.  That  was  not  only  his  ri^t  but 
Ua  duty  In  the  proniaea;  but  aa  be  allowed 
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the  14  days  to  pass  wltliont  stating  any  such 
objections,  be  could  not  now  be  heard  to  say 
that  tbey  are  legally  Inralld  as  a  refusal  for 
deUverlng  them.  If  there  Is  any  Invalidity 
or  UlegaUty  of  ttiese  ordinances,  the  question 
must  be  raised  In  some  other  way. 

A  peremptory  writ  will  be  awarded  re- 
quiring the  defendant  to  surrender  these 
ordinances  to  the  towp  clerk  to  proceed 
therewith  according  to  law. 


CHASE  T.  EDDY. 

^Supreme  Court  of  Vermont    Windbam.  Oct. 
14.  1914.) 

1.  ADTEBSE  Possession  (|  100*)— Extiht  or 
PossEssioR— OonsTBUonn  Pobsbssioii  un- 
Du  Papkb  Tjnx. 

Ordinaiily  the  constractiTe  possession  of 
one  boldisg  UDder  a  paper  title  is  limited  to  the 
boQnds  established  by  aach  title. 

[Ed.  Note. — For  otlier  caaes,  see  Adverse  Pos- 
session. Cent  Die  S8  547-074;  Dec  Dig.  | 
100.*] 

2.  Advebss  Possbssiok  (S  117*)— FzNnznos 

IN  SnPPOBT  or  JDDOHENT. 

Where  in  an  acdoD  for  trespass,  in  which 
«scb  party  claimed  title  by  prescription,  the 
court  found  that  defendant  cut  the  timber  from 
most  of  the  tract  in  1885,  and  do  other  finding 
fixed  the  date  any  more  definitely,  the  findings 
woald  be  construed  in  support  of  a  judgment  for 
defendant,  as  showing  a  CDttlng  prior  to  the 
middle  of  Au^st,  1889,  the  date  of  a  gaitclaim 
deed  to  plaintiff's  grantor  under  which  be  daim- 
ed  constmctive  possession,  as.  if  a  more  defi- 
nite finding  was  important,  tiie  imrden  of  proenr- 
ing  it  was  on  plaintiff. 

[Ed.  Note.— For  other  eases,  see  Adrme  Pos* 
session,  Dec.  Dig.  {  117.*] 

3.  Advebsb  Possession  (t  •  53*)— Cowtinpitt 
OF  Possession— "Abandon UENT." 

Where  defendant  in  1885  cut  most  of  the 
timber  on  a  tract  of  mountain  woodland  which 
be  luid  included  in  marking  the  lines  of  hii  ad- 
joining lot,  and  thereafter  did  no  more  cutting 
until  1906,  but  In  the  meantime  frequently  went 
upon  the  land  to  lo<^  it  over,  retraced  the'lines, 
SM  in  1905  resnrreyed  and  marked  the  lines 
aroDsd  the  whole  tract.  Including  tin  disputed 
land,  there  was  no  "abandonment*  of  his  poases- 
sion,  as  only  such  occupancy  is  required  as  Is 
consistent  with  the  use  to  which  the  property 
is  adapted,  and  defendant's  conduct  showed  an 
intention  to  retain  possession,  preventing  an 
abandonment 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
tern, Gent  Dig.  H  266-270;  Dec  Dig.  S 
53.*} 

4.  Advebbb  Posbb^on  (|  116*)— Gontinuitt 
or  Possession— Abandonment. 

Whether  actual  possession  of  land,  relied 
upon  as  the  basis  of  a  title  by  prescription,  has 
been  abandoned,  is  a  question  <a  ttxt 

[Ed.  Note.— For  other  eases,  see  Advene  Pos- 
session, Cent.  Dig.  U  814,  601-701 ;  Dec  Dig.  | 
115.*] 

5.  Adtbrss  Possession  (}  100*)— Extent  ot 
Possession— Co  KBTBUOTivE  Possession  ttn- 
DZB  Pafeb  Title. 

Plaintiff,  claiming  title  to  land  by  prescrip- 
tion, based  on  constructive  possession  under  a 
quitclaim  deed,  could  not  claim  the  benefit  of  bis 
grantor's  occupancy  of  other  parts  of  the  land 
covered  by  the  deed,  where  it  did  not  appear  that 
bis  Rrantor  during  tliis  occupancy  was  claiming 
to  the  extent  of  his  deed ;  ft  appearing,  on  the 
contrary,  that  he  pointed  out  tne  land  In  ques- 


tion as  belonging  to  another  advene  dalmant 

thereof. 

[EM.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  Si  547-074;  Dec  Dig.  $ 
100.*] 

Powers,  C.  J.,  dissenting. 

Bxceptlcms  from  Windham  County  Court; 
William  H.  Taylor,  Judge. 

Action  of  trespass  quare  clausnm  freglt  by 
Charles  S.  Chase  against  B.  A.  Eddy.  Judg- 
ment for  defendant,  and  plaintiff  brings  ex- 
ceptions. Affirmed. 

Argued  before  POWESS,  a  J^,  and  MUM- 
SON,  WATSON,  and  HASELTON,  JJ.,  and 
FISH,  Superior  Judge. 

H.  B.  Chase,  of  Brattleboro,  for  plaintift. 
Clarke  C.  Fltts  and  Hermon  E.  Eddy,  both 
of  Brattleboro,  tor  defoidant 

MUNSON,  J.  The  Injury  complained  of  la 
a  cutting  done  In  the  fall  of  1006  on  an  11- 
acre  lot  of  mountain  woodland  In  Somerset 
The  plaintiff  has  a  qoitdalm  deed  of  a  cer- 
tain tract  described  by  metes  and  bounds, 
and  correspondingly  marked  upon  the  land, 
which  includes  the  lot  In  dispute.  The  de- 
fendant has  no  deed  covering  this  lot,  but 
he  owns  a  tract  adjoining  it  on  the  east, 
known  as  the  Howard  lot,  and  has  included 
the  disputed  land  with  this  tract  by  well- 
marked  lines.  Each  party  claims  title  by 
prescription,  and  not  otherwise.  The  case 
was  tried  by  the  court,  and  the  defendant 
had  Judgment 

The  defendant's  first  connection  with  the 
Howard  lot  was  by  way  of  a  bond  for  a 
deed,  which  was  executed  to  the  defendant 
and  another,  and  described  the  lot  by  metes 
and  bounds.  This  bond  was  dated  November 
7,  1884.  and  recorded  March  18.  1885.  Soon 
after  taking  the  bond  the  obligees  had  a 
survey  of  the  land  made,  but,  instead  of  fol- 
lowing the  description  in  the  bond  In  deter- 
miniiig  the  west  line,  they  so  marked  the 
lines  as  to  include  the  lot  in  dispute. 

The  plaintiff's  quitclaim  is  from  Jason  W. 
Rice,  and  bad  its  origin  In  this  wise :  Bice 
was  the  town  clerk  of  Somerset,  and  bad 
had  some  experience  In  surveying.  He  dis- 
covered that  there  was  a  tract  of  laud  In 
this  vicinity  which  was  without  a  known 
claimant,  and  surveyed  around  this  tract, 
adopting  the  bounds  of  the  abutting  lands, 
and  re-marklng  the  lines.  In  doing  this,  he 
came  across  a  recently  marked  line  made  In 
extending  the  Howard  lot  to  .the  west,  and 
was  led  by  this  to  make  a  further  examlna- 
tlou  of  the  records;  and,  finding  that  the 
deeds  of  the  Howard  lot  did  not  cover  the 
land  now  in  dispute,  he  extended  his  survey 
to  Include  it,  and  procured  from  Asa  Bumap, 
a  quitclaim  deed  of  the  land  surv^ed,  dated 
August  11,  1885. 

In  the  vrlnter  of  1884-85  the  defendant 
commenced  cutting  on  the  land  covered  by 
his  bond,  and  continued  cutting  Uiereon  until 
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1894,  when  tt  was  pracUeallr  atl  cnt  orer. 
In  the  latter  part  of  1885  Rice  began  cutting 
on  Uie  tiact  coreied  by  his  deed,  and  con- 
tinned  to  make  small  cottinga,  mainly 
aronnd  the  edges  of  the  tract,  nntil  1890. 
The  Gonrt  was  unable  to  find  ttiat  any  of  the 
Rice  cutting  was  upon  the  land  In  dispute, 
and  there  Is  no  finding  that  def^dant  cut 
on  the  disputed  land  prior  to  1885. 

In  1885  the  defendant  cut  over  the  disput- 
ed piece,  except  about  2  acres  In  one  comer 
that  was  too  wet  to  lumber  upon.  He  did 
no  cutting  on  the  piece  from  this  time  until 
the  cutting  of  1906,  for  which  the  suit  is 
brought  But  during  this  Interval  he  fre- 
quently vnaat  upon  Uie  land  to  look  It  over, 
and  retraced  the  lines,  and  In  1905  resur- 
veyed  and  marked  the  lines  around  the 
whole  tract.  Including  the  disputed  land. 
All  tbe  things  done  in  connection  with  the 
defendant's  occupancy  were  done  under  a 
claim  of  right 

[1]  It  appears  from  the  above  statement 
that  the  first  cutting  done  on  any  land  con- 
nected with  the  lot  in  dispute  was  that  done 
by  the  defendant  in  the  winter  of  1884-85 
upon  the  land  covered  by  tbe  bond  for  a 
deed.  This  gave  the  defendant  a  constrac- 
tive  possession  of  the  lot  in  dispute,  which 
was  prior  to  any  cutting  found  to  have  been 
done  by  Bice  upon  the  land  covered  by  hia 
survey,  unless  the  effect  of  the  defendant's 
cutting  was  limited  by  the  lines  establisbed 
by  the  bond.  Ordinarily  the  constructive 
possession  of  one  holding  under  a  paper  title 
is  limited  to  the  bounds  establl^ed  by  it 
Shedd  V.  Powers,  28  Vt  652 ;  Fnllam  v.  Fos- 
ter, 68  Vt  590,  35  AtL  484.  The  reason  given 
is  that  tbe  writing  is  a  distinct  disclaimer 
of  any  claim  beyond  the  bounds  given,  and 
puts  the  owner  of  the  adjacent  lot  off  his 
guard  as  to  acts  which  are  merely  equlrocal. 
But  we  do  not  find  it  necessary  to  Inguire 
whether  the  rule  Is  applicable  to  the  case 
presented  here. 

[2]  The  plaintiff's  brief  assumes  that  the 
defendant  first  entered  to  cut  upon  the  dis- 
puted piece  in  the  winter  of  1885-86.  If  this 
were  so,  it  might  perhaps  fairly  be  claimed 
that  the  constructive  possession  of  the  dis- 
puted piece  hsd  by  the  plaintiff's  grantee  was 
prior  to  the  defendant's  actual  possesion  of 
it  But  this  statement  is  an  inf^uce  drawn 
from  very  indefinite  findings  of  the  court  It 
Is  found  that  Rice's  cutting  on  the  otl^  land 
embraced  in  his  survey  commenced  a  few 
days.,»fter  he  took  his  deed,  the  date  of  which 
Is  August  11,  1885.  It  Is  found  that  the  de- 
fendant cnt  over  the  dieted  piece  In  1885. 
The  further  references  to  the  cutting  aftord 
nothing  more  definite.  Other  acts  of  the 
defendant  are  spoken  of  as  occurring  "after 
cutting  the  lumber  olf  in  1885^"  and  "after 
It  was  cat  over  In  1886."  This  Is  all  con- 
sistent with  the  cutting  having  been  com- 
menced before  the  middle  of  August  and  the 
findings  are  to  be  so  construed  is  support  of 


the  Judgment  If  a  more  definite  finding  was 
Important  the  burden  of  procnrln;  It  was  on 
(he  plaintiff. 

[t,  4]  But  the  plalntlir  dalms  that  tbe  pos- 
session taken  In  1^  was  abandoned.  It  Is 
true  that  no  cutting  was  done  upon  the  dis- 
puted terrltoiT  from  1886  until  the  cutting 
sued  for;  Init  this  does  not  necessarily  Imply 
an  abandonment  The  occui>ancy  required  is 
only  sndi  as  Is  conslstmt  with  the  use  to 
which  the  property  la  adapted.  Webb  v. 
Richardson,  42  Vt  465.  A  mountain  wood 
lot  once  cut  ovw,  is  ordinarily  left  to  pro- 
duce another  growth.  Even  the  lapse  of  15 
years  between  the  acts  of  possession  will  not 
amount  to  an  abandonment  as  matter  of  law. 
Patchln  V.  Stroud,  28  Tt  894.  The  conduct 
of  this  def^dant  during  the  interval  between 
th.e  acts  of  possession  was  evidence  of  aa 
intention  to  retain  possession,  and  this  inten- 
tion will  prevoit  a  failure  to  occupy  from 
becoming  an  abandonment  Sowles  v.  Mlnot 
82  Vt  344,  365,  78  AtL  1026,  137  Am.  St 
Rep.  1010.  Moreover,  abandonment  is  a  ques- 
tion of  fact  and  here  there  is  no  finding  of- 
an  abandonment 

[6]  But  if  there  had  been  an  abandonment 
of  the  def^dant's  right  and  possession,  the 
plaintiff  is  not  in  a  position  to  take  advan- 
tage of  It  He  cannot  claim  the  benefit  of 
Rice's  occupancy  of  other  parts  of  the  land 
covered  by  his  deed,  to  establish  a  right  in 
tbe  disputed  tract  in  tbe  absence  of  a  finding 
ttutt  during  this  occupancy  Bice  was  claiming 
to  the  extent  of  his  deed.  Webb  v.  Richard- 
son, 42  Vt  465,  475.  There  is  no  such  find- 
ing here.  On  the  contrary,  the  court  reports 
evidence  that  in  1899  Rice  jminted  out  th& 
disputed  tract  as  land  belonging  to  the  de- 
fendant and  says  it  Is  unable  to  find  that 
during  a  part  at  least  of  the  time  prior  to 
1899.  Rice  claimed  to  own  the  disputed  land. 
So  the  possession  of  the  other  lands  of  the 
Rice  survey  for  15  years  gives  the  plaintiff 
no  title  to  the  tract  in  dispute  and  the  de- 
fendant can  prevail,  because  of  the  actual 
possession  taken  in  1885. 

Judgmoit  oCOrmed. 

POWBBS,  O.  J.  (dissenting).  Tb»  theory 
of  tbe  majority  la  that  the  def«idant  obtain- 
ed constructive  possession  of  the  land  la 
question  under  his  deed,  which,  did  not  In- 
clude i^  aided  by  Ills  survey,  which  did  In- 
clude it  To  this  I  cannot  afl^ree.  It  was  held 
by  this  court  In  Bice  T.  Chase,  74  Tt  362, 
B2  AtL  967,  largely  on  the  authoxlty  of  Shedd 
V.  Powers,  28  Tt  652,  that  one  who  holds  a 
deed  of  certain  land  orald  not  extend  his 
possession  to  other  land  beyond  the  limit  of 
his  deed  by  merdy  surveying  the  latter  and 
"spotting"  a  line  around  it  The  point  of 
these  dedsionB  is  that  even  it  sndi  a  resalt 
could  be  accomplished  In  the  absence  of  all 
paper  title,  yet  where  there  is  paper  title,  as 
in  the  present  case,  "it  requires  very  dis- 
tinct occupancy  to  extend  the  possession  be- 
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yond  ttie  Un&tB  deacrlbed  In  tbe  deed,  Inas; 
mndti  as  the  deea»  while  It  Is  notice  of  clalni 
to  the  extent  of  fbe  bonndarles  tbei^  set 
forth,  la  also  a  distinct  disclaimer  of  any 
forthor  pretendoos.**  Aooordlngly  It  was 
bdd  in  the  case  first  dted  that  the  plain- 
tiff's constnictlTe  possession  *'was  not  extend- 
ed by  the  line  of  his  sarr^  b^ond  tiie  lim- 
its named  in  bis  deed."  TSte  rery  salutary 
doctrine  of  these  cases  Is  wholly  disregarded 
by  the  majority.   


BALDWIN  V.  PBROrVAL  et  al. 

(Supreme  Conrt  of  YermonL  Orleans.  Oct  14, 
1914.) 

L  GABSisaiaEirr  di  8S,  86*)— Pbopebtt  Sub- 
ject TO  Attachment— InTEBEST  or  Heib  <n 

IfOATEE. 

Under  F.  S.  1658,  providing  that  a  person 
Of  corporatioa  may  be  summoQed  as  a  tmstee  of 
the  defendant,  and  the  goods  or  credits  of  tbe 
defendant  in  his  hands  attached;  section  1^0, 
providing  that  a  -debt  or  legacy  one  from  an  ex- 
ecutor or  administrator  and  otfaer  goods  or  cred- 
its in  his  hands  may  be  attached  by  trustee 
proc^ :  section  2044,  proTidiog  that  after  pay- 
ment of  debts,  etc,  the  probate  court  shall  as- 
lign  tbe  residue  of  the  estate  to  tbe  persons  en- 
tiUed  thereto,  and  that  they  may  recover  their 
shares  from  the  executor  or  administrator ;  and 
section  2&45,  pibviding  that  tbe  heirs  or  legatees 
shall  not  be  entitled  to  an  order  for  their  shares 
until  payment  of  tbe  debts,  etc..  unless  they 
pve  a  bond,  until  the  decree  of  distribution, 
and  until  tbe  expiration  of  tbe  time  fixed  there- 
in for  payment,  there  is  no  debt  due  from  the  ex- 
ecDtor  or  administrator  to  the  heir  or  legatee, 
and  nothing  In  tbe  hands  of  tbe  executor  or  ad- 
ministrator which  can  be  attached  by  trustee 
process  in  an  action  against  tbe  heir  or  lega- 
tee. 

[Ed.  Note.— For  other  cases,  see  Qarnishment, 
Cent.  Dig.  U  61.  62,  63-^ ;  Dec  Dig.  |8  86, 

3a*] 

2.  GABmsHiaNT  (1  148*)— Pbopebtt  Subject 
TO  Attachmemt— Pbopebtt  in  Tbustee's 
Hands  BcroBE  Disceasdbe— "Disclosubb." 

Under  P.  S.  1685,  providing  that  if  a  trus- 
tee appears  and  declares  in  writing  that  he  had 
not  at  the  service  of  the  writ,  and  has  not  since 
liad,  any  ^oods  or  credits  of  the  defendant,  and 
snbmits  himself  thereupon  to  examination  upon 
oath,  and  bis  declarationa  appear  to  be  true,  he 
shall  be  discharged;  section  1687,  providing 
that  a  person  summoned  may  mahe  a  declara- 
tion setting  forth  such  facts  as  he  deemB  mate- 
rial; section  1601,  providing  that  when  a  person 
so  snminoned  Slee  a  disclosure  denying  his  lia- 
bility, or  submits  such  question  to  the  court,  the 
court  may  appoint  commissionerB  to  take  the 
disclmnre,  who  shall  report  tbe  facts  to  the 
court;  and  sections  16&2-1694,  providing  that 
the  commissioner  may  summon  the  trustee  to 
make  a  disclosure  io  writing  and  return  it  to  the 
court  with  hie  report— the  "disclosure"  which 
determines  the  rights  of  the  parties,  within  sec- 
timi  1685,  providing  that  the  goods  and  credits 
m  the  hands  of  the  tmstee  at  the  time  of  the 
service  of  the  writ,  or  which  come  Into  his  hands 
or  possession  before  disclosure,  may  be  attached, 
is  the  "difldoaare"  which  the  trustee  Is  required 
to  file,  and  not  that  taken  by  the  commissioner 
in  the  proceedings  before  him. 

[Ed.  Note. — For  other  cases,  see  Oamisbment. 
Cent.  Dig.  IS  275-279;  Dec  t)ig.  8  148.*] 

3.  Qabnibhment  (8  155*)  —  Lxabilitt  of 
Tbusikb— Failubb  to  Make  Disclosube. 

Under  P.  8. 1688. 1684,  providing  that,  if  a 
person  summoned  as  tmstee  does  not  appear  and 


answer,  he  shall  be  dehulted  and  adjudged 

chargeable  for  tiie  amount  of  dam^ea  and  cMts 
recovered  against  the  principal  defendant,  if  he 
appears,  but  makes  no  disclosure  or  declaration, 
he  is  chargeable  to  the  same  extent 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  8  282 ;  Dec  Dig.  {  155.*] 

4.  Gabnishment  {8  143*)  —  Disclosube  bt 
TBtJSTEE— Requisites  and  Buiticibnct. 
In  making  a  disclosure  of  the  goods  and 
credits  of  tbe  principal  defendant  in  his  hands, 
the  law  exacts  the  utmost  good  faith  from  a  per- 
son summoned  as  trustee,  and  requires  him  to 
disclose  all  the  material  facts  affecting  hia  lia- 
bility, and  the  legal  and  equitable  rights  of  other 
claimants  to  the  funds  in  his  hands. 

[Ed.  Note.— For  other  cases,  see  GamlshmenL 
Cent.  Dig.  8  269 ;  Dec  DlgTs  148.*] 

IDxoQpttons  from  Orleans  Coontr  Conrt; 
Zed  S.  Btanton,  Jiidi& 

Action  by  a  a  Baldwin  against  0.  F. 
Perdvel  and  others.  To  rsrlew  a  Judgment 
dlsdurging  a  person  snmqioned  as  trustee, 
and  orermUnf  exertions  to  tbe  nrport  of 
tbe  commissioner  as  to  tbe  tmstee's  liabil- 
ity, plalntifl  brings  exceptions.  Affinned  in 
part,  and  rererssd  In  part 

Argued  before  POWERS,  a  and  MUN- 
SON,  WATSON.  HASBH/CON.  and  TAYLOR, 
JJ. 

W.  W.  Reirden,  of  Barton,  and  J.  W.  Red- 
mond, of  Newport,  for  plaintiff.  Toung  & 
Tonng,  of  Newport,  for  defendant 

WATSON,  J.  [1]  Tbe  statute  (P.  S.  1658) 
provides  that: 

"A  i>erson  or  corporation  may  be  summoned 
as  a  trustee  of  the  defendant,  and  the  goods, 
effects  or  credits  of  the  defendant  which  are  in 
the  hands  of  such  trustee  at  the  time  of  the 
service  of  tbe  writ  upon  hink,  or  which  come  into 
bis  hands  or  possession  before  disclosure,  shall 
thereby  be  attached  and  beld  to  respond  to  final 
judgment  in  the  suit,  except  as  hereinafter  pro- 
vided." 

Also  (P.  S.  1660)  that: 

"A  debt  or  legacy  due  from  an  executor  or  ad- 
ministrator, and  other  goods,  effects  or  credits 
in  bis  hands,  may  be  attached  by  trustee  pro- 
cess." 

In  this  case  tbe  plalntifl  seeks  to  hold  by 
snch  process  served  upon  tbe  administrator 
of  Amasa  L.  Fraaier's  estate  the  dlstribntlTe 
share  of  the  principal  dtfendant,  as  beir  at 
law.  In  the  estate^ 

By  P.  S.  2944,  after  payment  of  tbe  debts, 
funeral  charges,  and  expenses  of  administra- 
tion, and  after  allowance  made  for  the  main- 
tenance of  the  family  of  tbe  decrased.  and 
for  fbe  support  of  children  under  certain 
age,  and  after  assignment  to  the  widow  of 
the  portion  of  the  estate  given  her  by  law, 
or  when  suffldient  effects  are  reserved  In  the 
hands  of  the  ezecotor  or  administrator  tor 
tbe  above'  purposes,  tbe  probate  court  shall 
assign  tbe  residue  of  the  estate  to  the  per- 
sons entitled  to  the  sam^  and  in  its  order 
the  court  shall  name  the  persons  and  tbe 
proporttona  or  parts  to  which  they  axe  sever- 
ally entitled,  and  said  persons  may  demand 
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and  recover  their  reepectlye  aharefl  from  the 
executor  or  admlnlBtr&tor  or  mj  o^t  per- 
son having  the  same  In  his  posaeasion.  By 
section  2945  the  heirs,  devisees,  or  legatees 
shall  not  be  entitled  to  an  order  for  their 
shares  until  the  payment  of  the  debts  and  al- 
lowances mentioned  in  the  preceding  section, 
and  tbe  expenseff  provided  for,  unless  they 
give  a  bond  to  secure  the  payment  of  them 
and  to  Indounlfy  the  executor  or  adminis- 
trator against  the  same.  All  estates  are  now 
settled  as  insolvent  (Bank  v.  Kidder,  20  Vt 
519;  Hurlburt  Broe.  t.  Hlnde.  86  VL  517,  86 
Atl.  739)  and  the  personal  representative  Is 
not  to  be  taken  as  having  any  assets  for  dis- 
tribution among  the  heirs  until  a  decree 
therefor  is  made  by  tbe  probate  court  A 
decree  of  dlstribntloQ  is  indispensable  to  any 
right  of  action  against  the  executor  or  ad- 
ministrator (Short  T.  Moore  and  Trustee,  10 
Vt  446;  Busted  t.  Stone  and  Trustee,  69  Tt 
148.  87  AtL  203),  and  no  action  can.be  main- 
tained by  the  heirs  until  tbe  amount  of  the 
estate  to  wlilCh  tbey  are  oitltled  has  beea 
settled  and  determined  by  that  court  (Adams 
V.  Adams,  16  Vt  228;  Busted  v.  Stwie  and 
Trustee,  siqura).  Not  befbre  sucb  a  decree 
has  been  made  and  the  time  fixed  for  pay- 
ment has  expired  does  the  amount  decreed 
become  a  debt  dne  from  the  executor  or  ad- 
ministrator to  the  heir  or  legatee.  Until 
then  the  ownership  ot  the  fund  is  in  the  es- 
tate. Busted  v.  Stone  and  Trustee,  dted 
above.  It  follows  that  at  tb»  time  the  trus- 
tee process  was  serred  m  the  trustee  the 
defendant  had  no  cause  of  action  against 
him,  and  consequently,  since  the  attadiing 
creditor  stuids  In  the  shoes  of  the  principal 
debtor,  there  was  nothing  to  attach.  Kettle 
T.  Harvey,  21  Vt  801 ;  J.  O.  Smith  ft  Oo.  t. 
Strattcm,  66  Vb  862;  Husted  t.  Stone  and 
nmstee.  supra. 

Whether  ttie  provision  of  the  statute  (P. 
S.  1668)  whereby  goods,  ^ects,  or  cKdlts  of 
the  defendant,  which  come  into  the  hands  or 
possesdon  of  Uie  trustee  after  the  service 
of  the  writ  and  before  disclosure,  are  cov- 
ered by  the  attacihment  is  applicable  lo  a 
case  where,  in  a  suit  against  a  legatee  or 
belr,  the  executor  or  administrator  is  served 
with  trustee  process  prior  to  sny  order  of 
distribution,  but  such  order  Is  made  before 
dlscloBure.  we  are  not  called  upon  to  deter- 
mine, for  in  this  case  the  disclosure  was  filed 
before  order  of  distribution  was  made.  Tbe 
right  of  attachment  by  trustee  process  in 
this  state  is  by  statute  only,  and  in  cases  out- 
side of  the  provisions  of  tbe  statute  this 
process  will  not  lie.  Boyden  v.  Ward  and 
Trustee.  38  Vt  628;  Hemmenmy  v.  Pratt 
and  Trustee.  28  Vt  832. 

[2,  S]  It  is  argued,  however,  that'  since  the 
bearing  before  the  commissioner  on  the  dis- 
closure of  the  trustee  was  had  aa  November 
14  and  December  8(^  1912,  the  trustee's  dte- 
(dosnre  required  by  section  1681  of  the  Pub- 
lic Statutes  was  not  made  until  the  latter 
data.  With  this  contention  we  cannot  agree. 


In  proceedings  by  trustee  process,  the  trus- 
tee Is  summoned  "to  appear  «  *  •  and 
make  disclosure  according  to  law,  of  the 
goodS)  chattels,  rights  or  credits  of  tbe"  de- 
fendant, which  the  trustee  may  have  in  his 
hands  or  possession.  If  he  do^  not  appear 
and  answer,  he  shall  be  defaulted  and  ad- 
Judged  dbargeable  for  the  amount  of  damages 
and  costs  recovered  against  tbe  principal 
defendant  (P.  S.  1683-1684) ;  and  if  he  ap- 
pears, but  makes  no  disclosure  or  declara- 
tion, he  la  char^ble  under  tbe  statute  to 
the  same  extent  Barman  v.  Harwood  and 
Trustee,  36  Vt  211. 

"If  a  lopposed  tmstee  appears  in  person  or  by 
attorney,  and  declares  In  writing  that  he  had  not 
at  tbe  time  of  the  service  of  uie  Kvrit,  nor  has 
since  had,  in  his  hands  or  posseasioa  any 
goods,  effects  or  credits  of  the  defendant,  and 
snbmits  himself  thereupon  to  exsmination  upoa 
oath,  and  if  the  plaintiff  declines  to  examine 
him.  or  upon  examination  and  further  proceed- 
ings his  declarations  appear  to  he  true,  he  shall 
be  discharged."   P.  8.  1685. 

"If  a  person  so  summoned  admits  that  be  has 
In  his  hands  or  possession  goods,  effects  or 
credits  of  the  defendant,  or  wishes  to  refer  that 
question  to  the  court  upon  the  facts,  be  may, 
instead  of  the  declaration  before  mentioned, 
make  a  declaration  setting  forth  such  facts  as  he 
deems  material,  and  submit  himself  thereupon  to 
a  furtiier  examination  on  oath ;  and  such  decla- 
ration, with  the  further  examlnatioD,  if  any, 
shall  be  sworn  to  as  before  provided.  P.  S. 
1687. 

The  dladoeure  and  examination  of  such 
person  is  not  conclusive  upon  the  guestitHi  of 
his  chargeableness.  Either  party  may  allege 
and  prove  facts  material  to  that  issue.  P.  S. 
1688.  The  issue  thus  formed  may  be  tried 
by  tbe  court  or  may,  in  the  discretion  of  the 
court,  be  submitted  to  a  Jury,  in  cases  where 
no  c<nnmissioner  has  been  appointed.  P.  S. 
1680. 

"When  a  person  summoned  as  trustee  in  coun- 
ty court  appears  and  files  a  disclosure  denying 
bis  llabili^,  or  submits  such  Question  to  the, 
court  upon  a  statement  of  facts,  the  court  in  its 
discretion  may,  or,  upon  application  of  the 
plaintiff,  trustee  or  claimant,  shall,  appoint  one 
or  more  commissioners  to  take  the  disclosure  of 
sucdi  trustee.  They  shall  hear  the  testimony  ad- 
duced by  tlie  parties  as  to  bis  liability  or  the 
right  of  the  claimant  determine  questions  with 
rderence  thereto,  and  report  to  the  court  the 
facts  with  their  decision  thereon."   P.  8.  1691. 

A  commissioner  may  summon  the  trustee 
before  him  to  make  disclosure,  and  he  shall 
take  the  disclosure  In  wrltiii^  and  certify 
and  r^m  the  same  to  the  court  with  his 
report;  and  Judgment  shall  be  rendered  on 
the  r^Kurt  if  no  cause  be  shown  to  the  con- 
trary, according  to  the  rights  of  tlw  parties, 
with  costs.  P.  S.  1602-1604. 

[4]  The  disclosure  required  to  be  filed  by 
the  trustee  has  been  considered  as  analogous 
to  an  answOT  in  diancery,  and  it  'is  ordina- 
rily regarded,  not  so  much  In  the  Character  of 
testimony,  as  In  that  ot  admission  or  denial, 
on  the  part  of  tbe  trustee."  Downer  v.  Top- 
Uff  and  Trustee,  10  Vt  889.  In  making  it 
the  law  exacts  the  utmost  good  faith,  and  re- 
quires the  trustee  to  disclose  all  the  material 
facta  affecting  hia  liability  and  the  legal  and 
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eqnitftble  xlgbts  of  otiwr  claimants  ot  the 
funds  In  his  bands.  Paxfeer  t.  Wll8<m.  61 
Tt  U9, 17  AtL  747;  Holmes  t.  Clark.  46  Vt 
27:  BnrlSht  T.  Beanmond,  68  Vt  240,  85 
AtL  67. 

The  foregoing  provisions  of  the  statutes, 
and  the  holdings  of  the  court  In  the  respects 
oatned,  show  beyond  question  that  the  liabil- 
ity of  the  tmstee  is  to  be  determined  with 
reference  to  the  time  of  the  service  of  the 
writ  upon  him  and  thereafter  ontil  be  flies 
bis  dlsclosnre.  It  Is  upon  bis  disclosure 
made  coTerlng  this  period  that  he  may  sub- 
mit himself  to  examination  upon  oath,  and  it 
Is  upon  such  a  disclosure  that  an  issue  may 
be  formed  to  be  tried  by  a  commltisioner,  or 
otherwise,  as  sped  fled  In  the  statute.  See 
Rlndge  T.  Green,  52  Tt.  204;  Chaffee  t.  Rut- 
land B.  R.  Co.,  50  Vt  110,  140.  Any  other 
construction  would  be  inconsistent  with  the 
provision  in  section  1685  of  the  statutes  that 
If,  "upon  examination  and  farther  proceed- 
ings his  [trustee's]  dedaratlona  appear  to  be 
true,  he  shall  be  discharged."  We  therefore 
bold  that  the  "disclosure"  referred  to  in 
section  1658  of  the  statutee  Is  that  which  the 
trnstee  la  required  to  file,  and  not  that  taken 
by  a  commissioner  in  further  proceedings 
under  sections  1691-1603. 

The  foregoing  conclusions  render  Immateri- 
al the  questions  argued  respecting  the  rights 
of  the  claimant  Since  neither  at  the  time 
tbe  writ  was  served  npon  the  trustee,  nor 
afterwards  before  disclosure,  was  there  any 
debt  or  legacy  due  from  the  trustee,  nor 
goods,  effects,  or  credits  in  his  hands  that 
could  be  attacBed  by  trustee  proc^  against 
the  principal  defendant,  there  was  no  fund 
in  the  trustee's  hands  which  in  these  proceed- 
ings  ooold  be  adjudged  to  belong  to  the  dalm- 
«nt 

judgmoit  tbat  trustee  is  not  chargeable 
Is  affirmed,  with  costs  to  tbe  tmstee:  and  tbe 
Jadgment  tbat  the  fund  In  trustee's  banda  be- 
kmgB  to  the  claimant  la  reversed.  Let  the 
claimant  recoTer  bis  ooatsL  To  be  certified 
down. 


SMITH  r.  BOOTH  BROS.  A  HTIRRICANB 
ISLE  GRANITE  CO. 

(Suprme  Jndldal  Oonrt  of  Mains.    Nov.  12, 
1014.) 

1.  Deeds  (I  104*)— Dkuvbbt— Pbesuhftiorb 

&HD  BUBDEH  OF  PBOOF. 

In  an  administrator's  action  to  recover  for 
KTuite  taken  by  defendant,  in  which  defendant 
set  DP  a  deed  from  plaintiffs  intest&te  to  his 
wife  to  defeat  plaintUra  title.  It  was  Incumbent 
on  defendant  to  show  that  the  deed  became  ef- 
fective by  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  574-688.  628.  634;  Dec.  Dig.  S  1&4.*] 

2.  Deeds  d  208*)— Deuvebt— Weioht  ard 
SuFnciBiroT  or  BvinEncK. 

In  an  administrator's  action  to  recover  for 
smnite  in  which  be  claimed  his  Intestate  own- 


ed  an  undivided  interest,  evidence  Md  sufficient 
to  support  a  finding  that  a  deed  from  the  intes- 
tate to  bis  wife  was  not  delivered,  notwith- 
standing tbe  pnsumptttHi  of  deUTeij.  If  any* 
arising  from  toe  recording  of  the  deed. 

Ed.  Nota^For  other  cases,  see  Deedi^  Gent. 
:.  ii  62S-«82;  Dec..  Dig.  |  208.*] 

8.  Dbuw  (S  104*)— Dxuvbbt— Pbsbuicfxiohb 

AND  BUBDER  OV  PBOOE. 

Assuming  that  the  record  of  a  deed  la  pre- 
sumptive evidence  of  its  delivery,  It  Is  only  a 
presumption  and  la  rebuttable. 

iEH.  Note.— For  other  caaes,  see  Deeds,  Cent 
Dig.  tS  674r^,  628,  6S4:  Dee.  Dig.  {  104.*] 

4.  New  Tbial  (|  168*)  —  Newlt  Discovebed 

ETIDENOB— DiCIOBROX. 

In  an  action  to  recover  for  granite  taken 
by  defoidant  In  which  pbdnttlTs  intestate  claim- 
ed an  interest,  a  motion  for  a  new  trial  for  new- 
ly  discovered  evidence  as  to  the  delivery  of  a 
deed  from  the  intestate  to  hie  wife,  consiating 
of  the  testimtmy  of  the  attorney  who  dnw  the 
deed,  win  be  denied  for  lack  of  diligence,  where 
defendant  discovered  tbe  deed  on  record  before 
the  trial  and  knew  where  tbe  scrivener  was,  as 
it  shonld  have  anticipated  that  the  question  of 
delivery  would  arise. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  IS  7,  282,  2467^,  25S,  266,  280, 
234,  286,  ^1,  282,  284,  286.  808.  80^  818; 
I^  dS  I  1^8.*] 

0.  New  Tbial  (|  168*>— Nbwlt  Dsioovbbbd 

EVI DENCE— MATEBIAUTT. 

Where  there  was  sufficient  evidence  to  sup- 
port a  finding  as  to  the  nondelivery  of  a  re- 
corded deed  alleged  newly  diacovered  evidence, 
consisting  of  the  evidence  of  the  attorney  who 
drew  the  deed,  but  who  did  not  take  the  acknowl- 
edgment, that,  wbile  he  had  no  Independent  rec- 
ollection, he  felt  morally  certain,  from  his  un- 
varying practice  in  such  cases,  that  he  lustmct- 
ed  the  grantor  tbat  delivery  waa  necessary  to 
fluke  the  deed  effective  did  not  have  sufficient 
probative  force  to  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  7,  282,  248,  252,  253,  286,  280. 
284,  286.  201,  282,  204,  206,  808,  305,  318; 
Dec.  Dig.  1  168.*] 

6.  MOBTOAOES  (g  226*)— ASSIOniCEKT— GonVET- 
AHCE  BT  QUITCLAIU  DEED. 

A  quitclaim  deed  by  a  mortgagee  containing 
an  assignment  of  the  mortgage  debt,  conveyed 
the  grantor's  interest  as  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  IS  645-660;  Dec  Dig.  |  226.*] 


226*)— AeaioHMBHiv-OoM  - 
OBTGAOXE  Out  or  Poesns- 


7.  HOBTOAaES 
VETANCE  BT 
8I0H. 

A  deed  by  a  mwtgsgee  ont  of  possession, 
unaccompanied  by  a  transfer  or  assignmait  or 

the  mortage  indebtednees,  conveys  no  title,  as, 
until  foreclosure  or  the  taking  of  possession,  the 
mortgage  remains  a  chose  in  action  eo  fax  aa 
tbe  nght  to  convey  la  concerned,  and  is  but  an 
incident  attached  to  the  debt,  which  cannot  be 
detached  from  the  principal. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  IS  645^650;  Dec  Dig.  S  226.*] 

8.  Afpbai,  and  Ebbob  (I  028*)  —  Fbxsvmf- 

TIONS  IN    STJPPOBT  OF  JUDOUERT. 

Where  instmctioos  are  refaaed  "except  as 
given  in  the  charge,"  and  the  chaive  is  not  a 
part  of  the  bill  of  exceptions,  It  must  be  pre- 
sumed that  tbe  instructions  actually  given  were 
adequate  and  correct 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  3740-3754;  Dec.  IMg.  S 
928.  •] 
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9.  Appeal  and  Ebbob  (SI  901^032*)— Habu- 
LBSs  IBbbob— Nbcbssitt  of  Prejudice. 

To  SDStain  ezceptious,  It  must  be  shown 
that  the  ruLioK  complained  of  waa  botii  errone- 
ooB  and  prejadieial. 

[Ed.  Note.— For  other  caae%  see  Appeal  and 
Error^  Cent  Dig.  M  177l7  8670,  «47-40ei; 
Dec.  big.  §S  90r,  1(J32.*] 

10.  New  Tbial  (I  168*)— MoriOK— Bbcobd— 
Maitebs  to  bb  Included. 

On  a  motion  for  a  new  trial,  It  la  always 
presumed  that  the  charge  was  appropriate  and 
correct,  and  there  is  no  warrant  for  printing  the 
diarxe  as  a  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Mew  Trial, 
Cent  Dig.  M  7.  232,  246,  2S&,  263,  266,  2S0, 
284.  286.  m.,  ^  294,  296.  S03.  805,  31S; 
De<^  Dig:  I 

11.  Appeal  ard  Bbbob  d  026*)  —  Reoobd  — 

MaTTEBS  to  be  IltOLnDED— iNSTBUOnON. 
Where  a  charge  is  not  made  a  part  of  the 
bill  of  exceptions,  It  cannot  be  considered  in  re- 
viewing the  exceptions,  thoni^  printed  in  the 
record. 

[Ed.  Note.— For  other  case&  sea  Appeal  and 
Error.  Gent  Die.  ff  2376-^6;  Dec  Dig.  1 
625.»] 

12.  MOBTQAOES   (I  ^*)— A88IQNMEinV--001T- 
TBTAHCB  BT  BlOBTaAQEE  OUT  OT  POSSSa- 

8I0N. 

One  who  took  a  quitclaim  deed  from  a 
mortgagee  with  an  assignment  of  the  debt  was, 
in  effect,  a  mortgagee,  and  could  not,  while  out 
of  possession,  transfer  his  title  by  deed  unless 
be  assigned  the  debt. 

[Bd.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  SS  646-650;  Dec.  Dig.  S  226.  •] 

18.  MOBTOAOES    (i  226*)  —  GONVETAROE  BT 
MOBTOAOEB  in  PoaSBBSIOM— EtTECT. 

A  mortgagee  In  possession,  whether  each 
possession  is  taken  for  the  purpose  of  foreclo- 
sure or  for  any  other  lawful  purpose,*  has  a 
seisin  in  fact  or  a  defeasible  interest  which  he 
can  convey,  and  his  conveyance  is  good  against 
all  except  uose  who  have  a  better  title. 

[E^.  Note. — For  other  cas^  see  Mortgages, 
Cent  Dig.  Si  645-660;  DecTDig.  |  226.*] 

14.  MOBTOAaES  (I  226*)— QUITCLAIIC  BT  MOBT- 

GAOKE— PBB8UMPTI0NB. 

Where  a  person  who  in  1862  took  a  qnit- 
claim  deed  from  a  mortgagee  of  the  granite  on 
land,  with  an  assignment  of  the  mortgage  debt 
took  possession  in  1863  and  carried  on  granite 
Quarrying  operations,  it  would  be  itresnmed,  in 
toe  absence  of  any  showing  of  an  ouster  or  dis- 
seisin, that  be  still  bad  possession  In  1873, 
when  he  conveyed  undivided  interests  in  the 
granite  to  other  parties  withont  assigning  the 
mortgage  debt,  though  in  1864  be  ceased  work- 
ing the  quarry  and  went  to  work  elsewhere, 
this  not  being  sufficient  to  warrant  a  finding 
tiiat  he  had  abandoned  his  possession. 

[Ed.  Note.— For  other  cas^  see  Mortgages, 
Cent  Dig.  H  645-650;  Dec.  Dig.  f  226.*] 

IB.  Tbespass  <|  45*)— Btidengb— Adhssibil- 
nr. 

In  an  action  to  recover  for  ^nite  taken 
by  defendant  from  land  the  granite  on  which 

had  been  conveyed  and  by  mesne  conveyances 
vested  in  plaintiff's  intestate  and  other  parties 
in  common,  it  was  not  error  to  admit  lu  evi- 
dence a  warranty  deed  to  the  intestate  covering 
such  tract  and,  as  defendant  claimed,  other 
land  lying  between  such  tract  and  the  land  of 
defendant  and  the  deeds  through  which  the  in- 
testate's grantor  acquired  title,  since,  while  such 
deeds  were  not  admissible  to  show  the  bouodai? 
of  the  tract  the  granite  on  which  was  conveyed, 
they  were  admissible  to  show  the  limits  of  land 
owned  by  the  intestate. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.      116-122 ;  Dec.  Dig.  S  45.*] 


16.  Appeal  Ann  Ebbob  (I  I960*)— Habiclkss 
Ebbob— Adhission  of  BviDEnoi. 

The  admission  of  such  deeds  could  not  have 

ftrejudiced  defendant,  since,  if  they  inela^ad  no 
and  other  thui  the  tract,  the  granite  on  which 
had  been  conveyed,  their  admission  was  harm- 
less, while  if  they  included  land  and  granite  oat- 
side  such  tract  and  defendant  took  granite  from 
sudi  land  the  intestate  had  sufficient  title  to  re- 
eorer  against  a  trMpasser,  and  a  recovery  for 
an  undivided  part  instead  of  the  whole  of  tbe 
granite  taken  could  not  prejudice  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  1068,  1069,  ^!eS-41BT, 
4166;  Dee.  Dig.  I  1060.*r 

17.  Appeal  akd  Ebbob  (t  1050*)— Habicuss 
Bbbob—Adhission  oe  Btidehcb. 

In  an  action  to  recover  for  {granite  taken - 
by  defendant  and  claimed  by  plaintiff's  intes- 
tate, where  the  evidence  showed  such  title  in  the 
intestate  as  entitied  him  to  recover  against  a 
trespasser,  tbe  admission  of  evidence  as  to  his 
cultivation  of  a  piece  of  the  land  for  a  garden 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cant  Dig.  »  1068.  1069,  4163-AUT. 
4166;  Dee.  Dig.  |  1050.*] 

18.  BviDENCB  (8  130*)— Relevanct  —  PoasEs- 

KOH  OF  PbOPEBTT. 

Evidence  that  land  and  a  quarry  tliereon 
were  assessed  for  taxation  against  a  certain  per- 
son, and  that  the  taxea  assessed  were  paid  by 
him  waa  res  inter  alios,  and  not  admiaaibte  in 
an  action  for  trespan  to  show  possession  in 
liim. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  5  403;  Dec.  Dig.  |  130.*3 

IQ.  Appeal  ajtd  Bbbob  j|  1051*)— Habmusb 

Ebbob—Admisbioii  op  Evidence. 

Where,  in  an  action  for  taking  granite,  the 
evidence  showed  beyond  controversy  that  plain- 
tiff's intestate  owned  the  land  bounded  on  the 
north  by  the  land  of  defendant,  the  admiraion  of 
tax  assessments  for  land  so  bounded,  though  er- 
roneous, was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8$  4161-4l70:  Dec.  Dig.  | 
1061.*] 

20.  Tbial  (8  98*)— Becbption  or  Bvidenc:^ 
MoTions  TO  Stbikb  Out. 

In  an  action  commenced  in  March  to  re- 
cover for  granite  taken  from  land  adjoining  de- 
fendant's land,  a  witness  was  adted  as  to  the 
amount  of  granite  taken  to  a  certain  i>oint 
which  waa  tne  limit  of  excavation  in  Septem- 
ber, when  the  quarrying  operations  ceased,  and 
was  permitted  to  answer  such  question  with- 
out objection.  Defendant  afterwards  moved 
to  strike  ont  this  computation  because  It  includ- 
ed granite  taken  after  the  date  of  the  writ. 
Held,  that  a  denial  was  not  an  undue  exercise 
of  discretion,  in  view  of  the  facts  that  the  quar- 
rying operations  destroyed  existing  landmarks 
and  made  it  impossible  for  plaintiff  to  make  an 
accurate  computation,  and  that  the  data  for  a 
computation  were  peculiarly  wltliin  defendant's 
knowledge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  §S  193.  249 ;  Dec.  Dig.  f  08.*] 

21.  Witnesses  (S  376*)— Impeachmxkt— Goi«- 

LATEBAL  MATTBBB— DlSCBETXON. 

In  an  action  for  taking  granite  from  land 
adjoining  defendant's  land,  In  which  there  was 

a  dispute  as  to  the  boundary,  it  was  sought  to 
discredit  the  testimony  of  a  surveyor  appointed 
by  the  court  and  a  witness  who  accompanied 
him  when  he  made  the  survey  testified  that  he 
asked  him  to  locate  certain  lots,  and  that  he 
refused  to  do  so.  A  question  as  to  whether  he 
gave  as  a  reason  for  his  refusal  that  he  had 
spent  all  tbe  time  he  was  going  to  on  the  mat- 
ter was  excluded.   Held,  that  this  examination 
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related  to  a  collateral  matter  and  iti  pnrpoae 
was  aolel;  to  impewili|  and-  how  far  it  ahould 
be  coDtEoued  was -In  the  discretion  of  the  pre- 
nding  Justice. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  1208;  Dec.  Dig.  {  376.*] 

22.  Boundabus   (I  89*}  — Etidknce— Die- 

CBKPAHCIXB  BKTWBN  BlIBTnS  AND  MONU- 
HXNTS. 

While  evidence  that  oxdlaarily  land  over- 
runa  the  measurea  Klven  In  old  deeds  and  sur- 
veys is  not  admissiole  to  lei^then  an  otherwise 
certain  and  definite  measoremeut  in  an  old  deed, 
it  ia  admissible  to  explain  apparent  discrepan- 
cies between  old  surveys  and  measarements  and 
what  are  claimed  to  be  the  monnments  marking 
tme  lines  and  corners. 

[Ed.  Note.— For  other  case^  see  Boondaries, 
Cent.  Dig.  H  1S3-100.  167-1^,  168,  165,  177- 
183 ;  D^.  ffig.  I  aSfl  •         •  ^ 

Slxceptlona  and  Motions  from  Supreme  Ju- 
dicial Court,  Knox  Comity,  at  L&v. 

Action  by  Albert  W.  Smith,  administrator, 
acalnat  Booth  Bros.  &  Hurricane  lale  Gran- 
ite Oompany.  Verdict  for  plaintiff,  and  de- 
fmdant  excepts  and  moves  tor  a  new  triaL 
Motion  and  exceptions  overmled. 

Argued  before  BAVAGB,  C.  and  COB- 
NI8H,  BIBD,  HALEY,  and  HANSON,  JJ. 

A.  S.  Llttlefleld,  of  Bo<^and.  for  plaintiff. 
C.  B.  Llttlefleld  and  C.  W.  Llttlefleld.  both 
of  New  York  Clt7.  and  Frank  H.  lOKraham, 
<a  Rockland,  for  defendant 

SAY  AGS,  O.  J.  Assumpsit  by  the  admin- 
istrator of  James  M.  Smltli  to  reoorer  one- 
_  fifth  of  die  stompage  for  granite  alleged  to 
'  hare  been  taken  by  the  defendant  from  the 
quarry  and  pasture  adjoining  the  quarry 
owned  by  the  defendant  at  Long  Core  in  St 
Geoisa,  M&  TbB  trial  resulted  in  a  verdict 
for  the  plaintiff,  and  the  case  Is  brought  here 
by  the  defendant  on  a  general  motion  for  a 
new  trial,  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  and  on 
nnmerons  ezc^itloiis. 

The  prlnc^wl  issues  Involved  are  these: 
The  plalntlfl  In  the  first  place  claims  that 
James  M.  Smitht  his  Intestate,  in  whose  life- 
time the  granUe  was  taken  1^  the  defendant, 
bad  a  title  by  deed  to  an  undivided  fifth 
part  of  the  gtanlte  in  the  prendaes  in  quea- 
tloD.  This  Is  dwled  by  tiie  defendant  on 
two  grounds:  First,  that  James  M.  Smith 
never  had  any  title;  and,  secondly,  if  he  ever 
had  title,  he  had  conveyed  it  to  his  wifo. 
Annie  "S.  Smitht  before  the  defendant's  acts 
complained  of.  The  plaintiff  replies  that 
even  if  James  M.  Smith  had  no  valid  title 
by  deed,  yet  he  had  such  a  posaessory  right 
as  would  entitie  blip,  or  his  administrator, 
to  maintain  this  action  against  one  having 
no  title  or  right  of  possession.  He  says 
further  that  the  deed  of  James  M.  Smith  to 
Annie  S.  Smith  was  never  delivered  to  her, 
and  therefore  that  no  title  passed.  There  Is 
alao  a  dispute  as  to  the  location  of  the 
northern  boundary  line  of  the  tract  on  which 


the  quarrying  rights  are  claimed  to  have 
belonged  to  James  H.  Smith.  Tbeaa  are  the 
issues. 

We  will  flrst  consider  the  contention  that 
long  befdre  any  granite  was  taken  by  It,  the 
plaintiff's  Intestate  conveyed  to  Annie  8. 
Smith,  hid  wife,  whatever  Interest  he  had  in 
the  granite  wblch  la  now  the  subject-matter 
of  dispute.  For  If  the  motion  should  be  sus- 
tained on  that  ground,  It  will  not  be  neces- 
sary to  consider  the  case  further.  If  the 
plaintiff's  Intestate  had  conveyed  all  his  ti- 
tle, before  the  time  tha  granite  was  taken, 
the  action  cannot  be  maintained. 

[1,  2]  That  a  deed  to  that  effect  was  exe- 
cnt&l  and  acknowledged  by  James  M.  Smith 
is  not  denied.  It  was  dated  February  4, 
1882,  As  the  defendant  set  up  this  deed  to 
defeat  the  plaintiff's  title,  it  was  Incumbent 
<m  it  to  show  that  it  became  effective  by 
delivery.  It  is  denied  that  it  was  ever  de- 
livered to  the  grantee  or  to  any  one  for  her 
use.  Mrs.  Smith,  the  grantee,  tesUfled  that 
It  was  never  deUvered,  and  that  she  never 
knew  of  Its  existence.  The  Jury,  by  direc- 
tion, made  a  special  finding,  which  was  to 
the  effect  that  the  deed  was  never  delivered. 
As  will  be  shown  more  particularly  here- 
after, Alvln  H.  Fogg  and  Lauretus  B.  Fogg 
were  tenants  In  common,  each  of  one-fifth, 
with  James  M.  Smith,  of  the  ungnarried 
granite.  It  appears  that  on  February  8  and 
4,  1882,  the  Foggs  separately  conveyed  their 
interests  to  Annie  S.  Smith,  and  she  exe- 
cuted mortgages  to  them,  req>ectively,  of  the 
same  Interests.  February  4,  1882,  as  stated, 
her  husband  executed  a  deed  to  her  of  his 
one-fifth  interest,  but  did  not  take  back  any 
mortgage.  All  these  deeds  to  Mrs.  Smith 
were  recorded,  and  were  found  by  the  de- 
fendant's attom^B  on  the  files  of  tiie  reg- 
istry of  deeds,  a  short  time  prior  to  the  trial 
In  this  case,  which  was  81  years  dfter  the 
deeds  were  executed,  and  several  years  after 
Mr.  SmlQi's  death. 

It  is  not  shown  that  the  grantee  assented 
to  the  d^very  of  the  deed  for  record,  or 
that  she  knew  of  Its  existence^  She  denies 
it  It  la  not  shovrn,'  unless  by  inference,  who 
delivered  It  to  the  registry.  It  Is  not  Shown 
that  there  was  any  change  in  the  use  and 
occupation  of  the  property  named  in  the 
deed.  The  defendant  relies  upon  a  presump- 
tion of  delivery  arising  from  the  fact  that  it 
is  recorded.  Its  counsel  In  their  brief,  quot- 
ing from  the  note  to  Munro  v.  Bowles,  54 
L.  R.  A.  884,  say  that  "the  general  rule  un- 
doubtedly is  that  a  presumption  'of  delivery 
arises  from  the  fact  that  a  deed  has  been  re- 
corded." 

[3]  We  do  not  need  to  discuss  now  the  ac- 
curacy of- this  statement  Assuming,  but  not 
deciding,  it  to  be  correct  in  the  broadest 
sense,  and  that  the  record  of  a  deed  Is  pre- 
sumpttve  evidence  of  Its  delivery,  It  Is  only 
a  presumption,  and  the  presumption  Is  re- 
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bnttable.  There  Is  rebatUng  eTldeace  In  this 
cose,  and  It  is  of  such  a  Character  as  to  war- 
rant the  finding  that  the  deed  waa  never 
delivered.  Accordingly  the  general  motion 
for  a  new  trial  cannot  be  sustained  on  this 
groond. 

[4,  S]  But  the  defendant  has  filed  a  motion 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidoice  of  the  delivery  of  the  deed. 
The  newly  discovered  evidence  Is  that  of  the 
attorney  who  drafted  the  deed,  bnt  who  did 
not  take  the  acknowledgment  of  it  His 
testimony  is  as  follows: 

"It  is  my  rec<dlectioD  that  James  H.  Smith 
was  in  somewhat  of  a  hurry  when  he  instructed 
me  to  make  out  the  deed  from  hidi  to  Annie  S. 
Smith,  and  did  not  wait  in  the  office  to  have  the 
deed  written:  that  be  afterwards  called  for 
the  deed,  or  that  it  was  mailed  to  him  by  me  to 
St  (jeorge,  where  he  then  lived.  While  I  am 
Dot  able  to  state  that  I  now  have  a  specific  and 
Independent  recollection  of  inatnicting  Mr. 
Smith  as  to  the  fact  that  In  order  that  the  deed 
to  Annie  S.  Smith  might  be  effective  and  valid 
it  most  be  delivered,  and  wbat  was  necessary 
for  him  to  do  in  order  to  accomplish  a  delivery, 
I  feel  morally  certain  that  I  told  him  that  to 
make  the  deed  valid  and  effective  It  must  be  de* 
Ilvered  to  the  grantee  *  *  *  or  to  some  one 
for  her  with  her  knowle^e  and  assent,  as  it 
was  aud  now  is  my  unvaryine  and  universal 

Sractice  to  give  to  parties  for  whom  I  draw 
eeds  specific  and  careful  instructions  as  to 
what  it  was  necessary  for  them  to  do  In  order 
to  accomplish  a  delivery  to  the  grantee." 

This  latter  motion  cannot  prevail  for  two 
reasons:  First,  the  testimony  could  have 
been  discovered  by  the  exercise  of  due  dili- 
gence before  the  trlaL  The  defendant's  at- 
torneys discovered  the  deed  before  the  trial 
in  the  registry  of  deeds.  They  knew  the 
scrivener  and  knew  where  he  was.  They 
should  have  anticipated  that  the  question  of 
delivery  would  arise  In  the  case  of  a  deed 
found  under  such  circumstances.  Blake  v. 
Madigan,  65  Me.  522;  Maynell  v.  Sullivan,  67 
Me.  314,  A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence, 
when  It  could  have  been  discovered  before  the 
trial  by  the  exercise  of  due  diligence.  How- 
ard V.  Grover,  28  Me.  97,  48  Am.  Dec.  478; 
Blake  V.  Madigan,  65  Me.  522;  Kimball  v. 
Hilton,  92  Me.  214,  42  Atl.  3W:  Berry  v.  Ross, 
91  Me.  270,  47  Atl.  512.  Moreover,  when  the 
lioint  of  nondelivery  was  made,  the  defend- 
iiut.  If  surprised,  might  have  asked  for  a  con- 
tinuance on  that  ground.  It  asked  for  none. 
Secondly,  the  newly  discovered  evidence,  If 
admissible,  does  not  have  such  probative 
force  aa  to  warrant  the  granting  of  the  mo- 
tion. Parsons  v.  L.,  B.  &  B.  St.  Ry.,  96  Me. 
503,  52  Atl.  1006. 

We  will  next  examine  the  exceptions,  31 
in  number.  The  evidence  is  made  a  part  of 
the  bill  of  exceptions,  and  the  exceptions 
must  be  considered  in  the  light  of  the  evi- 
dence. Hence  we  mnke  now  a  brief  review 
of  such  of  the  facts  sliown  as  bear  upon  the 
exceptions.  And  first  as  to  the  title  of  the 
plaintiffs  intestate  to  the  granite  by  deed. 
The  case  shows  that  on  July  1,  18^  John 
Kuggles  convej'ed  to  Joshua  Smalley  a  strip 


of  land  Beveral  hondred  roda  toag  eztendlnff 
in  a  general  northwesterly  southeasterly  di- 
rection, and  described  as  44  rods  wide.  Tbe 
title  to  this  land  afterwards  came  to  Arch- 
elans  Smalley,  and  the  tract  constituted 
what  was  known  as  the  Archelaus  Smalley 
farm.  The  location  of  the  northerly  side  line 
of  this  tract  is  one  of  the  questions  in  dispute 
In  this  case.  The  exact  location  of  the 
southerly  side  line  is  also  in  dispute;  bat  U 
Is  sufflclent  now  to  say  that  the  tract  was 
boonded  on  the  south  by  land  which  now  be- 
longs to  L.  W.  Seavey. 

[6]  In  1836,  Archelaus  Smalley  conveyed  to 
Sherman  Converse  "an  the  granite  on  and  In 
the  farm  on  which  I  now  live  In  St.  George," 
reserving  the  wood,  soli  and  buildings.  This 
was  the  farm  already  referred  to.  After- 
wards in  the  same  year,  1836,  Converse  mort- 
gaged to  John  S.  Abbott,  "all  my  right,  title 
and  Interest  in  and  to  all  of  the  granite"  on 
and  in  the  same  farm,  to  secure  the  payment 
of  notes  amounting  to  $15,000.  if&Teh  16, 
1862,  Abbott  gave  a  qnltcletm  deed  of  the 
same  Interest  In  the  granite  to  Alvin  H. 
Fogg.  This  deed  contained  an  assignment  of 
the  mortgage  debt,  and  therefore  conveyed 
the  grantor's  interest  as  mortgagee.  Ltut 
V.  Lunt,  71  Me.  377.  On  March  10.  1873, 
Alvin  H.  Fogg  gave  a  quitclaim  of  four  un- 
dinded  fifths  of  all  his  right,  title,  and  In- 
terest In  the  granite  on  and  In  the  Archelaus 
Smalley  farm  to  James  M.  Smith,  Lanretus 
Fogg,  Joseph  Hume,  and  William  IMas,  one- 
fifth  part  to  each,  In  common  and  undivided. 
No  assignment  was  made  of  any  part  of  the* 
mortfi^ge  debt,  or  of  the  grantor's  Interest 
therein. 

The  plaintiff  was  permitted  to  Introduce, 
subj«!t  to  (Ejection  and  exception:  A  quit- 
claim deed,  dated  June  4,  1867,  Arche- 
laus Smalley  to  JcSxn  M.  Fuller  of  all  that 
part  of  the  Smalley  farm  which  omtalned  the 
granite  now  In  question,  but  the  granite  waa 
excepted  from  the  conveyance.  In  this  deed 
the  strip  conveyed,  being  the  southeasterly 
end  of  the  original  Smalley  farm,  was  d^criti- 
ed  as  being  about  47  rods  wide  at  the  shore  end 
and  about  46^6  rods  wide  at  the  other  end, 
.and  bounded  on  the  north  by  other  land  of 
the  grantor,  Archelans  Smalley.  Also  a  quit- 
claim deed,  dated  June  1,  18S8,  of  the  same 
premises,  with  the  same  description,  from  Al- 
fred W.  Fuller  to  John  A.  Fuller.  These  Ful- 
lers were  the  heirs  of  John  M.  Fuller.  Also 
a  warranty  deed,  dated  September  18,  1889, 
of  the  same  premises,  from  John  A.  Fuller  to 
James  M.  Smith.  This  deed  did  not  except 
the  granite,  but  did  reserve  the  wood.  But 
it  Is  admitted  that  Smith  knew  that  the  gran- 
ite on  the  Smalley  farm  had  been  previously 
conveyed.  He  was  a  grantee  of  one-fifth  of 
It.  The  description  In  this  deed  Is  similar  to 
the  two  previous  ones,  except  that  it  describes 
the  northerly  side  line  as  beginning  "at  land 
of  Booth  Bros.  &  Hurricane  Granite  Ca,  and 
I  thenoe  B.  8.  E.  by  said  Booth  Bros.  &  Hurrl- 
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«ute  Granite  Oo.  southerly  line."  Therefore 
the  IftDd  claimed  to  belong  to  Smith  Is  botuid- 
ed  on  the  north  by  the  defendant's  land, 
whererer  the  line  may  be.  The  defendant 
did  not  Introduce  Its  title  deed. 

The  nndlspoted  testimony  shows  that  after 
the  q&ltelalm  deed  of  the  granite,  with  as- 
signment of  the  mortgage  Indebtedness,  from 
J(An  A.  Abbott,  mortgagee,  to  Alvin  H.  Fogg, 
Fogg  in  1863  or  1864.  or  both,  entered  upon 
Qie  premises  and  carried  on  some  sort  of  a 
granite  quarrying  operation.  He  then  went 
to  Clark's  Island,  and  it  does  not  appear  that 
any  further  quarrying  was  done  until  1S73. 
It  Is  shown,  subject  to  objection  and  excep- 
tions, that  on  the  same  day,  March  10,  1873, 
that  AlTin  H.  Fogg  gave  a  qnltdalm  deed  of 
four  andivlded  hfths  of  the  granite  to  James 
M.  Smith  and  three  others,  the  grantor  and 
grantees  formed  a  copattnershlp,  and  it  is 
not  disputed  that  the  copartnership  entered 
upon  the  premises  and  conducted  quarrying 
operations  thereon  for  a  year  or  two. 

The  disputed  line  is  the  northerly  line  of 
the  Arcbeluus  Smalley  farm.  In  the  original 
andent  de«d,  tbe  width  of  the  farm,  northerly 
and  southerly,  was  given  as  44  rods.  The 
granite  conveyed  to  Gonverse  and  mortgaged 
by  him  to  Abbott  was  all  within  that  farm. 
If  the  northerly  line  of  the  farm  as  claimed 
by  the  defendant  Is  the  true  one,  and  if  the 
southerly  or  Seavey  line  is  where  the  defend- 
ant claims,  the  farm  In  the  region  of  the  dls- 
pnte  was  42  rods  and  T  feet  wide.  If  the 
northerly  and  soatherly  lines  are  where  the 
plaintiff  dalms,  the  farm  was  about  46^ 
rod?  wide.  On  the  face  of  the  earth  the 
northerly  line  claimed  by  the  plaintiff  is 
about  6  rods  northerly  of  that  claimed  by  the 
defendant  And  from  this  6-rod  strip,  much 
of  the  granite  sued  for  was  taken.  The  fore- 
going statement  of  focts  Is  practically  undis- 
pntei. 

|7|  It  is  now  well  settled  In  this  state  that 
a  deed  by  a  mortgagee  out  of  possession,  un- 
accompanied by  a  transfer  or  assignment  of 
the  mortgage  iiidelttrdnes^j,  conveys  no  title. 
Lunt  V.  Lunt,  71  Me.  377 ;  Wynaan  v.  Porter, 
108  Me.  110,  79  AH.  371 ;  Fanisworth  v.  Kim- 
ball, 112  Me.  238,  91  Atl.  954. 

Under  tbis  doctrine  the  defendant  claims 
that  as  matter  of  fact  Ahin  H.  Fog^  was 
not  In  i>osse88ion  of  the  mortgaged  granite  at 
ibe  time  he  gave  a  quitclaim  deed  to  Smith 
and  the  others,  and  that  as  there  was  no 
transfer  of  the  mortgage  debt,  no  title  passed 
to  £bnlth.  Nine  Instructions  were  requested 
of  tbe  court  upon  this  subject,  all  of  which 
were  refused,  excei»t  as  they  had  been  given 
In  the  charge.  Tbe  requested  Instructions  ap- 
pear to  have  bem  baaed  upon  a  contention, 
exprcBsed  in  seTcral  ways,  that  Fogg's  deed 
to  Smith  did  not  convey  any  title  unless  Fogg 
was  In  actual  possession  of  tbe  granite  when 
the  deed  was  made,  that  the  possession  must 
have  been  coutinuous,  and  that  Fogg  had 
prevloudy  abandoned  the  quarry. 

[1-11]  Tbe  ezceptloiu  to  ttie  refusals  to  In- 


struct cannot  be  sustained.  The  refusals 
were  made  "except  as  given  in  the  cnarge." 
The  diarge  is  not  made  a  part  of  the  bill 
of  exceptions.  The  mle  Is  universal  that  In 
such  case  It  must  be  presumed  that  the  In- 
structions actually  glT«]  were  adequate  and 
correct  Marshall  v.  Cakes,  61  Me.  808; 
■Heam  v.  Shaw,  T2  Me.  187.  Without  incor- 
porating the  chaise  In  Its  bill  of  exceptions 
the  defendant  Is  necessarily  unable  to  show 
that  It  was  aggrieved  by  the  refusal  to  in- 
struct Fletcher  v.  Clarke,  29  Me.  485.  To 
sustain  exceptions  it  must  be  shown  that  the 
ruling  complained  of  was  both  erroneous  and 
prejudicial.  Smith  v.  Smith,  93  U&  2BSi, 
44  Atl.  906,  and  many  other  cas^ 

It  is  true  that  the  charge  of  the  preside 
Ing  Justice  was  printed  In  the  record  of  this 
case,  but  it  was  printed  without  warrant  It 
Is  not  properly  a  part  of  the  record,  even  un- 
der the  motion.  Under  a  motion  it  Is  al- 
ways to  be  presumed  that  tbe  charge  was  ap- 
propriate and  correct;  and  the  practice, 
sometimes  followed,  of  printing  the  charge 
has  no  warrant  The  charge  may  be  made 
a  part  of  tbe  bill  of  exceptions,  but,  unless 
It  is  so  made,  the  court  has  no  right  to.  ex- 
amine  or  consider  It  It  has  no  authority 
to  travel  outside  of  the  bill  of  exceptions 
itself.  Hunter  v.  Heath.  7«  Me.  219;  Jones 
v.  Jones,  101  Me.  447,  64  Atl.  815,  115  Am. 
St  Rep.  328. 

The  subject-matter  of  the  above-mentioned 
requested  Instructions,  however,  Is  open  for 
consideration  In  connection  with  the  excep- 
tion to  the  admission  of  the  quitclaim  deed 
from  Fogg  to  Smith  and  others.  The  de- 
fendant's contention,  to  state  It  again,  la 
that  the  deed  of  Fogg,  without  proof  of  bis 
being  In  actual  possessdon  at  the  time,  con- 
veyed no  title,  and  that  In  fact  Fogg  was 
not  shown  to  be  In  possession,  but  that  the 
evidence  showed  that  he  had  abandoned  the 
property.  It  Is  true  that  the  deed  was  only 
one  step  in  the  proof  of  the  plalntlfTs  title, 
and  that  the  court  in  his  discretion  might 
admit  the  deed  first  and  receive  the  proof  of 
possession  afterwards.  Still  we  think  we 
should  discuss  the  exception  la  a  broad  way, 
for  on  the  admissibility  of  this  deed  before 
or  after  the  proof  of  possession  depends 
tbe  title  of  the  plalntlfTs  intestate  to  tbe 
granite  on  the  Smalley  farm. 

[12,131  Fogg,  having  taken  a  deed  from 
tbe  mortgagee  with  an  assignment  of  tbe 
debt,  stood  in  the  steps  of  the  mortgagee. 
He  had  a  mortgagee's  right.  He  was  in 
effect  a  mortgagee.  He  owned  the  debt,  and 
held  the  mortgage  title  as  security.  Being 
a  mortgagee,  he  could  not,  if  out  of  posses- 
sion, transfer  the  mortgage  title  by  deed  un- 
less he  assigned  the  debt  It  has  been  said 
that  technically  the  fee  In  the  mortgaged 
real  estate  Is  in  the  mortgagee.  But  even  so^ 
the  mortgage  cannot  convey  the  mortgage 
title  unless  he  la  In  possession,  or  assigns  the 
debt  Until  foreclosure,  or  taking  possesion, 
the  mortgage  remains  in  Oie  light  of  a  chose 
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In  action,  so  far  as  the  rl^t  to  convey  Is  con- 
cerned. The  mortgage  Is  but  an  Incident  at- 
tached to  the  debt,  and  cannot  be  detached 
from  Its  prlndpaL  Lunt  t.  Lunt,  sapra ;  Wy- 
man  v.  Porter,  sapra ;  Jackson  t.  WlUard,  4 
Johns.  (N.  7.)  41.  It  seems  then  that  the  rnle 
which  holds  that  a  mortgagee  In  possession 
may  convey  the  mortgage  Interest  without  as- 
signing the  debt  Is  necessarily  based  Dp<Hi  the 
proposition  that  the  mortgagee  by  taking  i>os- 
sesslon  acquires  more  than  a  mere  mortgage 
right  of  security.  He  acquires  a  seisin  in 
fact;  be  acquires  a  certain  interest  In  the 
land  Itself,  a  defeasible  Interest,  indeed,  but 
one  which  he  can  convey.  It  seems  to  be 
well  settled  that  one  merely  In  possession  of 
lands  may  convey  them  by  deed,  the  poes^ 
slon  giving  him  for  the  purpose  of  convey- 
ance a  sufficient  seisin.  8  Washburn,  Real 
Property,  132.  Such  a  conveyance  is  good 
against  all  except  those  who  have  a  better 
title.  The  application  of  the  rule  as  to  mort- 
gagees Is  not  limited  to  possession  taken  for 
purpose  of  foreclosure.  We  find  no  author- 
ity to  that  effect  It  applies  to  possession 
taken  under  the  mortgage  for  any  lawful 
purpose. 

[14]  Now  In  this  case  the  proof  is  clear 
and  undisputed  that  Fogg  did  take  possession 
uuder  bis  mortgage  title  in  1£63.  He  was 
not  merely  in  possession,  but  in  possession 
with  an  interest  Undoubtedly, '  to  enable 
him  to  convey  an  interest  in  1873,  without  as- 
signing the  debt,  the  possession  must  have 
been  continued.  He  did  not  work  the  quarry 
from  1S64  to  1873.  He  worked  elsewhere. 
In  1873,  he  came  back,  gave  a  deed  of  an  un- 
divided interest  In  the  granite,  and  formed 
a  partnership,  of  which  he  was  a  member,  to 
work  the  quarry  further.  And  the  posses- 
sion and  work  of  the  partnership  was  the 
possession  and  work  of  each  member.  Up- 
on the  undisputed  facts,  did  the  p<»sesslon 
acquired  by  Fogg  In  1863  continue  untQ 
1873?  We  think  it  should  be  so  held.  A 
seisin  once  acquired  is  presumed  to  continue 
until  It  Is  shown  that  there  has  been  an 
ouster  or  disseisin,  or  an  abandonment 
Brown  v.  King,  5  Mete.  (Mass.)  178;  Currier 
V.  Gale,  0  Allen  (Mass.)  625;  8  Washburn, 
Beal  Property,  130.  No  ouster  or  disseisin 
has  been  shown.  Nor  do  we  think  that  the 
mere  fact  that  Fogg  ceased  working  the  quar- 
ry in  1864,  and  went  to  work  elsewhere,  Is 
sufficient  to  warrant  a  finding  that  he  had 
abandoned  it  See  Adams  v.  Hodgklns,  109 
Me.  361,  84  AtL  B30,  42  L.  E.  A.  (N.  S.)  741. 
His  was  not  a  mere  possessory  title  which 
would  cease  when  he  ceased  actually  to  oc- 
cupy. It  Is  not  sought  here  to  show  a  title 
by  adverse  possession,  where  the  possession 
must  not  only  have  been  continuous,  but  have 
been  continuously  manifested  by  acts  of  oc- 
cupation. There  Is  a  distinction  between 
nonuse  or  nonoccuinncy,  and  n<m[>osse88lon. 
The  owner  of  land  may  be  In  the  legal  pos- 
session of  It  while  not  upon  it  The  owner 
of  a  lot  of  wild  land,  for  Ulustiatlont  ze- 


talns  the  legal  possession  of  the  land,  though 
he  may  not  go  upon  U,  nor  (^rate  upon  it, 
tor  scores  of  years.  Having  taken  posses- 
sion of  this  granite.  It  was^ot  necessary 
that  Fogg  should  physically  remain  upon  It, 
in  order  to  continue  his  legal  possession.  He 
might  perhaps  abandon  it  but  we  think  he 
did  not  Being  of  some  value,  the  presump- 
tion is  against  It  His  legal  possession  was 
an  actual,  as  distinguished  from  a  construc- 
tive, possession.  And  as  there  Is  a  presump- 
tion of  the  continuance  of  a  title  until  the 
contrary  is  proved  (Porter  v.  Bullard,  26  Me. 
44S),  BO  we  think  there  is  a  presumption,  of 
the  continuance  of  a  condition  upon  which 
a  title  rests,  namely,  possession,  or  seisin 
(Adams  v.  Hodgklns,  supra).  The  possession 
was  such  as  would  enable  a  mortgagee  to 
convey  a  title. 

We  conclude  then  that  Fogg  in  1873  did 
have  such  possession  of  the  granite  as  would 
enable  him  to  convey  his  interest  in  It,  and 
therefore  that  the  quitclaim  deed  from  htm 
to  Smith  and  others  was  admissible,  and 
that  it  showed  a  title  In  Smith  and  bis  oo- 
grantees. 

[15,18]  The  defendant  excepted  to  the  ad- 
mission of  the  warranty  rV^ed  from  Jolin 
A.  Puller  to  James  M.  Smith  dated  Septem- 
ber 16,  1880,  and  to  the  previous  mesne  con- 
veyances by  quitclaim  deeds  from  Archelaus 
Smalley  down  to  Fuller.  These  have  been 
described  already.  These  deeds  cover  all  of 
the  southeasterly  end  of  the  Smalley  farm 
which  Is  involved  in  this  suit  The  defend* 
ant  contends  that  they  Include  more,  name- 
ly, the  alx-rod  disputed  strip,  or  practically 
t^at  strip  between  the  northerly  line  of  the 
farm  as  claimed  by  the  defendant  and  that 
line  as  claimed  by  the  plaintiff.  Thrae 
deeds,  it  wUl  be  remembered,  described  the 
tract  conveyed  as  being  47  rods  wide  at 
one  end  and  46%  rods  at  the  other,  some- 
what wider  than  the  farm  as  described  in 
the  original  1823  deed.  The  defendant's 
point  as  we  understand  it,  Is  that  it  was 
not  competent  for  the  plaintiff  to  show  the 
boundaries  of  the  farm,  the  granite  In  which 
was  conveyed,  by  an  after  conveyance  by 
the  grantor  of  the  farm  itself,  and  It  con- 
tends that'  the  admission  of  the  deeds  was 
prejudicial,  because  it  was  liable  to  lead 
the  Jury  to  think  that  the  northerly  bounda- 
ry of  the  land  conveyed  to  Smith  was  iden- 
tical with  the  northerly  line  of  the  Smalley 
farm  out  of  which  the  granite  had  been  sold. 

We  may  assujne  that  ttiese  dee^  were  not 
admissible  to  show  the  northerly  boujidary 
of  the  Smalley  farm,  yet  we  think  they 
were  admissible  to  show  the  limits  of  land 
owned  by  James  M.  Smith.  If  the  deed 
Included  no  land  outside  ot  the  Smalley 
farm,  It  was  harmless,  for  the  undisputed 
evidence  elsewhere  shows  that  Smith  had 
a  title,  as  already  stated,  to  an  undivided 
part  of  the  granite  on  that  farm.  Zf  the 
deed  included  land  and  granite  outside  the 
SmaUey  Arm,  and  the  defendant  took  the 
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granite  from  the  land,  the  plalutifl  may  re- 
cover for  It  In  this  salt  The  defendant  in- 
troduced evidence  to  show,  and  In  argu- 
ment contenda,  that  Archelaus  Smalley,  at 
the  time  of  his  deed  to  Jotm  M.  Fuller,  own- 
ed land  next  northerly  of  the  original  Smal- 
ls farm.  The  southerly  line  of  that  land 
was  not  designated  by  monuments  in  the 
deed,  nor  is  it  shown  by  evldenee  in  this 
case.  Dat  as  stated,  the  land  in  tlie  Fuller 
deeds  was  described  as  aboot  47  rods  wide 
at  one  end  and  aboat  46^  £ods  at  the  other. 
Though  the  distance  named  on  the  deed  is 
not  exact,  yet,  in  the  absence  of  monuments. 
It  ia  not  without  significance.  It  may  be 
that  by  fair  cfmatruction,  the  deed  conveyed 
some  land  northerly  of  the  Smalley  farm. 
Bnt  if  It  did.  the  result  wlU  be  that  Smith 
had  not  only  an  Interest,  as  we  have  seen. 
In  one  undivided  flftb  of  the  granite  on  the 
Small^  fann,  bnt  also  a  warranty  deed  of 
tile  land  witboiit  TeBorration  of  the  granite 
norttierly  to  the  limits  <xt  bis  deed.  Havli^ 
that  warranty  deed,  he  bad  sufficient  title 
and  possesedon  to  enable  him  to  maintain  an 
action  against  a  traqnaser  for  all  the  granite 
in  fbe  land  described  in  his  deed,  north  of 
the  Smalley  fftim.  If  any  there  wa&  In  this 
mit  bla  adqilnlsttator  seeks  to  recover  only 
one-flCCh.  Accordingly  the  defendant  was 
not  pzejodlced  by  the  introdnetlon  of  the 
deeds. 

[17]  An  ezc^Uon  was  takoi  to  the  ad- 
mission of  testimony  that  James  M.  Smith 
at  one  time  cultirated  a  piece  of  land  within 
the  limits  of  his  deed  for  a  gardn.  In  view 
4^  the  state  of  the  title  to  the  granite  ftl- 
ready  found  by  as,  this  testimony  was  harm- 
less. 

[1l,1flJ  An  euvtloa  was  takoi  to  tlio  ad- 
mission of  tax  assessmentd  for  land  and 
Quarry,  *Oand  snd  unArrf  bounded  on  the 
norOi  by  Booth  tinsL,'*  made  to  James  M. 
Smith,  and  the  payment  of  the  taxes  assess- 
ed. The  connsd  tax  lAalntur  in  aignmmt 
states  that  this  testimony  was  offered  as 
tending  to  show  that  Smith  was  In  possooaion 
of  the  land  and  quarry.  For  this  purpose 
the  evidence  was  not  admissible.  The  as- 
sessment of  taxes,  as  bearing  upon  the  title 
to  pnwerty.  la  res  inter  alios,  the  act  <tf 
ttiird  parties.  The  pay  moat  of  taxes  may 
be  admissible  aa  tending  to  show  that  the 
paity  paying  <daimed  the  property,  as  in 
cases  of  alleged  adverse  possession,  or,  if 
the  party  is  in  occupation,  as  tending  to  show 
the  character  of  the  oocopatlon.  Bnt  it  is 
not  evidence  of  possession.  Garter  v.  dark, 
02  He.  225.  42  Aa  89a  When  the  payment 
m  taxes  is  admissible  It  is  proper  to  show 
by  the  books  what  the  property  was  which 
was  assessed. 

Bnt  in  this  case,  12ie  other  eiidenoe  leaves 
no  groond  tor  controversy  that  Smith  owned 
the  land  covered  by  his  warranty  deed, 
"bounded  on  the  nortti  by  Booth  Bros."; 
that  he  owned  all  the  granite  between  the 
Smalley  farm  and  BootJi  Bros.,  if  any; 


dat  he  owned  an  interest  in  the  granite  or 
quarry  on  the  farm;  and  that  his  adminis- 
trator can  maintain  an  action  against  a  tres- 
passer for  the  granite  taken.  The  evidence 
objected  to  was  therefore  harmless. 

[20]  The  date  of  the  writ  was  March  4, 
1912.  The  Quarry  was  operated  from  that 
time  until  September,  1918.  A  witness  for 
the  plaintiff  testified  to  a  computation  of 
all  the  granite  taken  out  of  the  quarry  south 
of  the  line  claimed  by  the  plaintUt  as  far 
as  "the  bluff,"  which  was  the  limit  of  ex- 
cavation in  September,  1918.  This  computa- 
tion OQ  the  face  of  It  Included  some  granite 
taken  after  the  date  of  the  writ  After 
cross-examination  In  which  the  particular 
time  when  the  witness  made  his  measure- 
ments was  developed,  the  defendant's  coun- 
sel moved  that  the  compntatiou  be  stricken 
out.  The  motixm  was  denied,  and  an  ex- 
ception was  taken. 

We  think  the  mUng  was  discretionary. 
The  granting  of  a  motion  to  strike  out  la 
usually  discretionary.  Brldgham,  Appel- 
lants, 82  Me.  323.  19  AtL  824.  The  question 
put  to  the  witness  in  the  first  place  Indicated 
clearly  the  full  limits  of  the  granite  com- 
puted by  him,  and  was  answwed  without  ob- 
jection. The  situation  was  this:  The  de- 
fendant, after  it  was  sued  in  this  action  and 
after  it  was  thus  advised  of  Qie  plaintiff's 
contention,  continued  to  operate  the  qnarry 
on  the  disputed  area.  The  operation  itself 
destroyed  existing  landmarks,  and  made  it 
Impossible  for  the  plaintiff  afterwards  to 
make  an  accurate  computation.  The  neces- 
sary data  for  deduction  were  peculiarly 
wittiin  the  knowledge  of  the  defendant  To 
let  the  answer  stand  does  not  appear,  under 
the  circumstances,  to  have  been  an  undue 
exerctae  of  discretion. 

LSI]  The  surveyor  aa7p<dnted  tqr  ttie  court 
was  called  by  the  plaintiff  as  a  witness.  In 
a  Imgthy  cross-ezamlnatbHi,  the  defendant's 
counsel  amigbt  to  discredit  his  testimony  by 
showing  bias  and  partiality.  The  defendant 
then  Introduced  a  witness  who  accompanied 
the  court  surveyor  when  be  made  his  survey. 
The  witness  testified  that  he  had  asked  the 
court  Burv^or  to  locate  certain  lots  on 
the  plan,  and  that  he  refused  to  do  so.  He 
WAM  then  asked  if  he  gave  as  a  reason 
that  be  had  n>ent  all  the  time  that  he  was 
going  to  on  the  plan.  The  answer  was  ex- 
cluded. The  court  surveyor  had  been  In- 
quired of  about  tbis  conversation  on  cross* 
examination.  This  evidence  was  collateral'. 
Its  purpose  was  solely  to  Impeach.  How  far 
and  bow  long  it  should  be  continued  lay 
within  the  discretion  of  the  presifflug  Jus- 
Uo&  State  V.  Benner,  64  Me.  267;  Grant  v. 
lAbby.  71  Me.  Mayhew  v.  SuIUvan  Min- 
ing Co.,  76  Me.  100. 

[21]  An  experienced  land  snrveyoir  called 
by  the  defendant  as  a  witness  was  allowed 
to  testify  <n>  CTosB-examlnatlon  that  it  Is 
"found  to  be  tbe  ordinary  thing  that  land 
overruns  the  measures  given  in  the  old  deeds 
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and  old  sair^B."  To  flie  admission  of  tbis 
erldencet  an  exception  was  taken.  That 
evidence  of  this  character  Is  not  admissible 
for  the  purpose  of  lengthening  an  otherwise 
certain  and  definite  meaanreinrat  in  an  old 
deed  Is  settled  In  Heaton  t.  Hodges,  14  He. 
66,  30  Am.  Dec.  731,  and  cases  dted  therein. 
In  that  case  the  monument  was  lost  There 
was  a  definite  measurement  In  the  old  deed. 
It  was  held  that  that  measocement  could 
not  be  enlarged  b7  proof  that  old  measure- 
ments in  deeds  and  old  surreys  were  ordi- 
narily shorter  than  ttie  real  lines.  Prop'rs 
ol  Eomebec  Purchase  t.  Tlffauy,  1  Ha  219. 
10  Am.  Dec.  60.  Bat  we  Oilnk  such  evidence 
Is  admissible  to  explain  apparent  discrep- 
ancies between  old  surveys  and  measute- 
m&xtB  and  what  are  claimed  to  be  the 
monuments  marking  true  lines  and  comers. 
And  this  is  especially  true  In  cross-examina- 
tion. Such  ts  the  frequent  practice.  And 
we  have  found  no  anthorily  to  the  contrary. 

We  have  examined  all  the  other  excep- 
tions taken,  but  find  nothing  wfalcb  requires 
discussion.  No  reversible  error  appearing, 
the  ^cepttons  mnst  all  be  overruled. 

We  have  already  conddered  so  much  of 
the  motion  for  a  new  trial  as  relates  to  de- 
livery or  nondelivery  of  the  deed  from  the 
liJaiutUTs  Intestate  to  bis  wife.  As  to  all 
other  questions  of  fact  arising  under  the 
luotlon,  It  is  necessary  only  to  say  that  there 
was  sufficient  evidence  to  warrant  the  ver- 
dict of  the  jury. 

Hotlons  and  exceptions  overmled. 


CAHLHTpN  et  al.  v.  CLEVELAND. 

(Supreme  Judicial  Court  of  Haine.;   Not.  14, 
1914) 

1.  Waters  and  Wateb  Coubsbs  (1  155*)  — 
Land  undes  Water— Upukd—Sbvebancb 

-^SeI" ABATE  Conveyance. 

The  owner  of  upland  exteDdlsg  to  the 
thread  of  a  river  may  sever  and  convey  the  op- 
.  land,  or  the  land  under  water,  or  any  part  there- 
of, separately. 

'[Ed.  Note.— For  other  caBes,  Bee  Waters  and 
Water  Connes,  GenL  Dig.  IS  161-166;  Dec. 
Dig.  1 156.»1 

2.  Watxbs  and  Watxb  Coubsbs  (f  S9*)— Bbd 

OF  STBBAX— BOUNDABIEB. 

The  description  In  a  dped  commenced  at  an 
f-Uablished  point  on  the  upland  and  ran  around 
tiy  courses  aod  distance.  The  second  course  ad- 
mittedly "bordered  on  and  was  washed  by"  a 
river;  but  the  river  was  not  mentioned  in  the 
description,  nor  did  the  deed  purport  to  convey 
more  than  the  lot  described.  l)eld,  that  the 
grantee  took  no  title  to  land  under  water  be- 
tween his  line  and  the  thread  of  the  river. 

TEd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  »  61.  92,  107 ;  Dec. 
Dig.  S  80.*] 

3.  Watxbs  and  Wateb  Codbses  (|  62*)— -Ri- 
PABIAN  Pbopbixtob— Land  undeb  Wateb— 
UaB. 

An  owner  of  land  covered  by  water  may 
vrect  and  maintain  buildinKs  or  other  structures 
on  piles  driven  into  the  lend,  provided  he  does 


not  dam  up  the  water,  nor  interfere  with  the 
flow  of  the  stream  to  tnose  l>elow,  and  that  the 
structure  is  so  erected  that  it  will  not  be  wash- 
ed away. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  1  44;  Dec  Dig.  i 
62.*] 

4.  Watebs  and  Wateb  Cotthses  (S  130*)  — 
Land  undbb  Water— Adverse  Possession. 
Title  to  land  under  the  waters  of  a  stream 
may  be  acquired  by  prescripticm,  together  wlUi 
the  right  to  diminisb  the  flow  or  change  the 
character  of  the  water  in  to  Ear  as  the  lights 
of  lower  proprietors  are  concerned. 

TEd.  Note.— For  other  cases,  see  Waters  and 
Wnter  Courses,  Gent  Dig.  |  145;  Dec.  Dig.  | 

6.  Watebs  and  Wateb  Coubsbs  (S  52*)— Bed 
OF  Stbeam— Use— Piles. 

The  construction  and  maintenance  of  piles 
in  the  bed  of  a  stream  by  an  owner  of  the  bed, 
on  which  to  erect  a'  building,  is  a  reasonable 
use  as  against  a  riparian  proprietor,  so  long  as 
the  owner  does  ndt  materially  diminish  the 
quantity  of  water  or  its  flow,  nor  does  the  length 
of  time  an  adjoining  owner  has  stored  water 
over  that  part  of  the  land  occupied  by  him  af' 
feet  the  nglit  of  such  reasonable  uae  of  the 
bed  of  the  stream  by  the  owner  thereof. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  44;  Dee;  Dig.  « 
52.*] 

0.  Dbbdb  a  117*)— OoffBnuoxzoir— Pbopbbtt 

COHVETBD. 

The  deed  conveying  a  store  to  defendant  de- 
scribed the  building  as  "the  wooden  frame  build- 
ing now  on  the  west  side  of  Uaine  street,  ad- 
joining the  drug  store  of  B.  and  formerly  occu- 
pied by  H.  as  a  candy  and  variety  store,  to- 
gether with  the  land  on  which  it  sits."  Held, 
that  such  deed  did  not  pass  to  defendant  utle 
to  the  lot  in  the  rear  of  the  stnre  on  which  an 
addition  was  erected ;  it  having  been  at  no  time 
inclosed  or  used  In  connection  with  the  main 
store,  nor  necessary  to  Its  enjoymoit 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {§  336-341;  Dec., Dig.  g  117.*] 

7.  Watebs  and  Wateb  Coubsbs  (S  67*>--Bbd 
of  t^tream—rbtabd  of  flow. 

Where  a  deed  conveyed  to  defendant  a 
building  on  the  bank  of  a  stream,  and  the  land 
on  which  it  was  erected,  defendant's  act  in  mov- 
ing it  out  into  the  water  and  placing  it  on 
piles  and  the  fastening  of  these  piles  together 
with  braces  .was  not  the  act  of  an  owner  of  the 
bed  of  the  stream,  but  of  a  trespasser. 

[Ed.  Note.— For  other  esses,  see  Waters  and 
Water. Courses,  Cent  Dig.  |  48;  Dec  Dig.  1 
67.*1 

Report  from  Supreme  Judldftl  Oou^  Kbok 
County,  at  Law. 

Action  by  Frank  P.  J.  CarleUm  and  oth- 
ers against  Oeorge  H.  Cleveland.  On  report 
from  the  Supreme  Judicial  Court  of  Knox 
County.    Judgment  for  plalntiffB. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HALBT,  HANSON,  and  PHIL- 
BROOK,  JJ. 

U.  T.  Crawford,  of  Camden,  and  A.  S. 
Llttlefleld,  of  Rockland,  for  plaintiffs.  Reuel 
Robinson,  of  Qmiden,  for  defendant 

BIRD,  J.  This  la  an  action  on  the  case 
brought  for  the  recovery  of  damages  foi 
diminishing  the  contents  of  and  retarding  the 
flow  of  water  from  plaintiffs'  mlllpond  or 

storage  basin  upon  the  Meguntlcook  river. 


•For  olber  atJim  see  same  topic  and  section  NUMBER  in  Dec  DIs.  A  Am.  Dig.  Koy-No.  Series  A  Rep'r  Indexes 
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The  case  Is  reported  nptm  an  agreed  state- 
mait  oC  fiaetSt  plan,  and  ptaotogiaph.  Tbe 
propertlea  ot  plalntUfi  and  defendant  are 
separated  by  a  bridge  (forming  a  part  of  a 
streeQ  flu  abotmentB  of  vbldi,  with  appar- 
ently BtXld  fln,  are  much  nearer  together 
than  the  maiglna  of  the  river.  It  1b  agreed 
tbat  plalntlfla  have  tbe  right  to  flow  the 
lands  above  the  bridge  to  Increase  the  soivly 
<tf  water  for  (he  op«ation  of  th^  mill  be- 
low. The  defendant's  premises  consist  of 
a  wooden  building  20  feet  wide,  extending 
westerly  or  up-stream  from  the  bridge  38 
feet,  more  or  less,  and  an  addition,  at  its 
westerly  end,  20  feet  sqoare,  sunwrted,  the 
former  by  15,  Uie  latter  by  9,  plies.  Tha 
plies  average  8  Inches  in  diameter,  are  placed 
in  or  npon  the  bed  of  the  river,  and  are  brac- 
ed by  about  the  same  number  of  IM-luch 
planks  of  6  Inches  width.  The  northerly 
line  ot  the  buildings  and  the  thread  of  the 
scream  are  colnddeut 

[1, 2]  The  defendant  claims  title  to  the  lot 
whereon  the  main  store  and  the  addition 
now  stand  by  deed  to  him  of  one  Edwin  0. 
Fletodier  dated  January  6. 1900.  It  Is  daim- 
ed  that  Edwin  G.  Fletcher  obtained  title  to 
the  lot  occupied  by  the  main  store  by  deed 
to  him  of  Aura  A.  Fletcher  whose  grantor 
was  one  Flye.  Tbe  bitter's  deed,  dated  June 
27,  1862,  described  the  northerly  Une  of  the 
lot    conveyed    as    "thence  northeasterly 

*  *  *  88  fee^  more  or  less,  to  said  road 
Ud^"  and  It  is  agreed  that  this  line  "bor^ 
deied  immediately  upm  and  was  washed  by 
tbe  water  of  H^imtieoolt  river."  The  boUd* 
Ing  upon  this  lot  was  totally  destroyed  by 
fire  November  10,  1802,  and  nine  days  later 
Aura  A.  Fletcher  cimveyed  the  lot  to  Edwin 
C.  Fletcher  by  deed  containing  substant^lly 
the  same  description  as  that  of  Flye  to  her. 
SnbaeauenOy  to  the  fire  Edwin  a  Fletcher 
erected  up<m  lot  conveyed  a  frame  building, 
substantially  covering  It,  which  was  occupied 
as  a  store  ia  the  winter  of  1892-83.  In  the 
spring  of  1893  to  make  room  for  a  brick 
block,  now  apparently  standing,  Fletcher 
moved  his  frame  building  northerly  upou  the 
lot  lying  between  the  thread  of  the  stream 
and  tlie  northerly  line  of  the  lot  described  by 
metes  and  bounds  In  the  deeds  of  Flye  and 
Aura  A.  Fletcher,  which  he  claimed  to  own 
as  a  r^jtarlan  proprietor.  But  neither  the 
agreed  statement  of  facts  quoted  nor  the 
^an  mar  photograph  indicated  that  the  nortb- 
eilf  Une  of  the  lot,  "thence  northeaster!  j- 

*  *  *  38  feet,  more  or  less,  to  said  road 
Une,"  was  coincident  with  the  bank-  or 
nurgln  of  the  river.  The  river  Is  not  men- 
tioned In  the  description,  and  there  are  no 
words,  apt  ot  otherwise,  conveying  more 
than  the  lot  described.  Assuming  tliat  some 
one  in  the  chain  of  title  owned  the  upland 
to  the  thread  of  tbe  stream,  he  and  his 
socoessors  in  title  could  sell  it  in  such  par- 
eels  as  he  or  th^  saw  flL  The  owner  of  | 
upland  upon  the  seashore  and  adjacent  flats 
may  sell  tbe  upland. without  the  flats  or  the  I 


flats  without  the  n^imd,  or  divide  the  flats 
into  such  parcds  as  convenience  suggests. 
Storer  v.  Freeman,  6  Mass.  435,  439,  4  Am. 
Dec  IKS;  Deering  v.  Long  Wliarf,  26  Me. 
61,  64;  Abbott  v.  Treat,  78  He.  121,  124, 

3  Aa  44 ;  Proctor  v.  Railroad  '0&,  96  Me. 
4S8,  467,  S2  AtL  933.  So,  we  conceive,  may 
the  owner  of  upland  extending  to  the  thread 
of  the  river  sever  and  convey  the  upland  os 
the  land  under  the  river  or  any  part  of  the 
latter  as  well  aa  of  the  former.  See  Warren 
V.  Blake,  54  Me.  276,  281,  88  Am.  Dec.  74& 
We  conclude  that  defendant  under  his  dseds 
obtained  no  title  to  the  lot  whereon  the  main 
store  now  stands.  He  did  not  thus  beccane 
a  "riparian  propri^r."  Pratt  t.  Lamson, 
2  Allen  (Mass.)  27Sw 

[3-S]  Hie  defendant,  however,  has  occupied 
this  lot  under  claim  of  title  In  the  mannex 
already  stated  for  more  than  20  years  pzlor 
to  this  action  commenced.  The  right  of  the 
owner  of  land  covered  by  water  to  erect  and 
maintain  buildings  or  other  structures  npon 
piles  driven  into  the  bed  of  the  stream  Is 
fdear,  provided  he  does  not  dam  the  water 
back  upon  upper  owners,  or  Interfere  with 
the  flow  of  the  stream  to  those  below,  and 
that  tbe  structure  be  so  erected  that  It  will 
not  be  washed  away.  The  title  to  the  land 
on  which  buildings  are  so  erected  and  main- 
tained may  be  acquired  by  prescription  (Bos- 
ton Mill  Corp.  V.  Bulflnch,  6  Mass.  229,  234, 

4  Am.  Dec  120),  and  so  the  right  to  diminish 
the  flow  or  change  tbe  character  of  the 
water  relative  to  lower  proprietors  (Lock- 
wood  Co.  V.  Lawrence,  77  Me.  2Vtt  319,  62 
Am.  Bep.  703 ;  Ware  v.  AUen,  140  Mass.  513, 
616,  6  M.  B.  629).  But,  as  to  plaintUf,  we 
do  not  think  the  defendant  Is  related  to 
his  rights  by  prescription.  The  owner  of  the 
bed  la  entitled  to  a  reasonable  use  of  his 
land,  as  the  riparian-  pnqitrietor  Is  entitled 
to  a  reasonable  use  of  water,  and  we  are 
unable  to  perceive  that  the  maintenance  of 
the  piles  and  braces  by  defendant  is  unrea- 
sonable on  his  part,  that  Is,  as  materially 
diminishing  the  quantity  of  water  or  Its 
flow.  Knight  V.  Borr,  130  Mich.  673,  676,  90 
N.  W.  849;  Se^ey  v.  Brush,  35  Conn.  419, 
424.  Nor  do  we  omsider  that  the  length  of 
time  plaintiff  has  stored  water  over  that  part 
ot  the  land  occupied  by  plaintiff  now  under 
consideration  affects  tbe  right  to  such  rea- 
sonable use  by  one  having  title  to  a  portion 
of  the  bed.  Adams  v.  Hodgklns,  100  Me.  361, 
366,  84  Atl.  630,  42  L.  R.  A.  (N.  S.)  741. 
See,  also,  Davis  v.  Brlgham,  29  Me.  301,  400. 

[8]  The  title  to  the  lot  in  the  rear  of 
that  occupied  by  the  main  store  appears  to 
have  been  conveyed  to  Edwin  G.  Fletcher. 
His  conveyance  to  defendant  of  the  main, 
store  has  already  been  referred  to.  At  the 
time  (1000)  of  this  conveyance  the  addition 
had  not  been  built  The  following  Is  thr 
description  employed: 

-  "Tbe  wooden  frame  buildInK  aow  on  the  west 
side  of  Maine  St^  Camden,  Me.,  adjoining  the 
I  drug  store  of  B.  E.  Boynton  and  formerly  occu- 
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pied  by  Frank  HoflEees  as  a  candy  and  variety 
itore  together  with  the  land  on  which  it  rite. 

The  defendant  claims  that  under  tills  deed, 
the  title  to  the  lot  In  the  rear  of  the  main 
store  Tested  in  him.  Xbe  description  Is  not 
oncertain.  The  deed  conveya  no  more  than 
the  law  would  imi»Iy  if  the  words  "together 
with  the  land  on  whldi  it  sits"  were  omitted. 
Derby  t.  Jones,  27  Me.  857,  360;  Rogers 
T.  Snow,  118  Mass.  118, 124.  Wliat  la  carried 
by  the  deed  is  in  either  case  the  same.  Hie 
rear  lot  dvrlng  the  ownership  at  Edwin  C. 
Xletdier  was  nether  inclosed  nor  used  in 
connection  with  the  main  store,  nor  neces- 
sary to  the  enjoyment  of  the  latter.  See 
Blake  T.  Clark,  6  Me.  (6  OreenL)  436,  437 ; 
Derby  t.  Jones,  27  Me.  857,  359-360;  Gon- 
Dlngbam  t.  W^b,  68  M&  92 ;  Hatch  t.  Brier, 
71  Me  6^  See,  also,  Forbosh  t.  Lombard, 
13  Mete.  (Mass.)  109,  114;  OUver  t.  Dickin- 
son, 100  Mass.  114,  117.  We  must  conclude 
that  the  rear  lot,  or  that  on  which  the  ad- 
dition stands,  did  not  pass  under  this  deed 
to  defendant 

[7]  The  erection  upon  the  rear  lot  of  the 
piles,  with  their  braces,  by  defendant  In  the 
fall  of  1911  was  not  the  act  of  an  owner 
of  the  bed  of  the  rirer,  but  was  that  of  a 
trespasser,  who  Is  not  entitled,  as  against 
plaintiff,  to  occupy  the  mlUpond  or  retard  the 
flow  of  water  therefrom. 

The  defendant  Is  liable,  therefore,  for  dam- 
ages to  plaintiff  (see  Ware  t.  Allen,  140 
Mass.  513,  515,  6  N.  B.  629),  but  In  view  of 
the  character  of  the  pond  and  In  the  absence 
of  any  evidence  showing  a  peculiar  or  spe- 
cial damage,  they  can  scarcely  be  other  than 
nominaL 

We  have  considered  alone  the  rights'  of 
the  parties  to  this  suit  relatlTe  to  the  occupa- 
tion of  the  mtUpond  and  the  retardation  of 
the  flow  of  its  waters.  Whether  the  river 
is  navigable  or  floatable,  and,  if  so,  what 
are  the  rights  of  the  public  or  of  one  suffer- 
ing special  damage  from  the  Invasion  of  such 
rights,  are  questions  not  passed  upon.  See 
Pearson  v.  Rolfe,  76  Me.  380. 

Judgment  may  be  entered  for  the  plalntifl 
for  damages  assessed  at  the  sum  ot  $3. 


DWOBSKI  T.  LOWS. 

(Supieme  Court  of  Errors  of  OonnectlcDt 
Not.  IOl  1814J 

1.  Appeal  and  Ebbob  (|  1010*}— Bbtisw— 

Questions  of  Fact. 

In  an  action  for  broker's  commiBsioos, 
though  the  prospective  parcbaser'i  testimony 
tended  to  show  that  he  was  ready  to  complete 
the  purchase  only  opon  condiUons  not  dearly 
identified,  other  testimony  indicated  that  these 
conditiooB  were  those  already  agreed  upon  and 
contained  in  a  written  agreement  signed  by  de- 
fendant, and  that  the  sale  fell  through  because 
defendant  became  dissatisfied  with  the  provi- 
sions of  snch  agreement  and  insisted  on  other 
conditions,  the  findings  that  the  purchaser  was 
ready,  willing,  and  able  to  purchase  on  the 
terms  and  conditions  contained  in  such  agree- 


ment, and  that  the  sale  was  not  consummated 
because  defendant  insisted  upon  changing  such 
conditions,  could  not  Im  disturbed,  especially 
where  the  record  indicated  tliat  the  trial  was 
one  upon  which  the  court  might  properly  have 
been  infiuenced  by  the  appearance  and  demean- 
or of  the  Interested  witnesses. 

[E)d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  S978-3982,  4024;  Dec. 
Dig.  i  1010.*J 

2.  Bboeebs   (I  62*)  — CoHMiBBions— Wbzh 
Babnbd. 

Where,  though  a  conditional  bill  of  sale 
referred  to  In  an  agreement  to  sell  l&nd  signed 
by  the  vendor,  as  having  been  delivered  to  the 
vendor,  was  never  in  fact  executed,  iu  terms 
had  been  agreed  Upon  and  a  list  ox  the  prop- 
erty to  be  Included  therein  reduced  to  writing 
the  fact  that  it  bad  not  been  exeeuted  did  not 
defeat  a  recovery  of  brokers  i*ffmmlsiltiins  on 
the  sale  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Brokers 
Cent  Dig.  f  73 ;  Dec.  Dig.  {  62.*] 

8.  Etidbncb  (f  271^— SilV-SuviETa  Diou- 

BATI0R8. 

In  a  broker's  action  for  commissions,  a 
conversation,  between  a  representative  of  the 
prospective  pnrcliaser  and  the  defendant  in 
plaintiff's  abMuce,  after  the  sale  had  been  abai^ 
dosed,  because  defendant  refused  to  sell  on 
terms  previously  agreed  upon,  was  properly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Ce^n^t  Dig.  H  1068-1079^  10^r4l04;  Dec.  Dig. 

4.  Bboebbb  (I  fi2*)  — OOuiaBBiona— Wbbh 

Eabnbo. 

Where  a  prospective  pnrchaser  was  ready, 
able,  and  wilhng  to  complete  the  purchase  oi 
land  on  terms  agreed  on,  bat  the  sale  was  not 
completed  because  the  vendor  refused  to  sell  on 
such  terms,  the  fact  that  the  purchaser  had 
never  signed  a  written  contract  to  buy  the  farm 
did  not  defeat  a  recovery  of  broker's  commis- 
sions, as  the  qaestion  whether  the  contract  is 
enforceable  does  not  arise,  uslees  the  buyer  re- 
fuses  to  perform  it 

[Ed.  Mot&— For  other  caaes.  see  BroWxs. 
Gent  Dig.  178;  Dm:.  Dig.  162.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County ;  John  R.  Booth,  Acting 
Judge. 

Action  by  Louis  Dworskl  against  Bichard 
C  Lowe,  to  recover  a  broker's  commissions 
for  services  rendered  In  an  attempted  sale 
of  real  estate.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

ParagraidiB  14,  15.  17,  and  IS  of  the 
findings  mentioned  In  the  opinion  contained 
the  findings  that  the  purchaser  was  ready, 
willing,  and  able  to  purchase,  and  that  the 
sale  was  not  consummated  because  defend- 
ant insisted  upon  changing  the  condltloos 
prescribed  by  him  in  Exhibit  A,  and  not 
by  reason  of  any  default  ot  fbe  purchaser. 

Matthew  A.  Beynolda  and  James  B.  Con- 
nor, Jr.,  both  of  New  Haven,  for  anieUant 
Samuel  Gampner,  oC  New  Haven,  tor  ap- 
pellee. 

BEACH.  J.  Plaintiff,  a  real  estate  bro- 
ker, was  employed  by  defendant  to  find  a 
purchaser  for  his  farm,  and,  as  the  result 
of  plaintiff's  efforts,  the  defendant  signed 


•Fsr  etlier  cases      mam  tople  and  section  NUHBBB  In  Deo.  Dl|b  *  Am,  Dig.  Ksy-Ncb  Sertcs  *  Bep'r  ladszei- 


Digitized  by 


Google 


Conn.) 


MaMAHON  v.  PLUMB 


.113 


ana  deUrered  a  written  agreement  (Exhibit 
A)  to  sell  the  farm  to  one  Strachensk?  for 
(15,000,  of  wblch  (200  was  paid  as  deposit 
on  the  purchase  price  at  the  time  of  the 
execatloQ  and  delivery  of  the  writing.  A 
further  payment  of  $800  cash  was  to  be 
made  when  the  warranty  deed  was  given, 
and  tbe  purchaser  was  to  give  back  a  mort- 
gage for  the  remaining  f 14,000.  Subsequent- 
ly a  dlspnte  arose  between  the  parties,  the 
■ale  was  abandoned,  and  the  $200  deposit 
returned.  The  trial  court  has  found  that 
the  purchaser  was  ready,  willing,  and  able 
at  all  times  to  purchase  the  farm  on  the 
terms  and  conditions  contained  In  Exhibit 
A,  and  that  thei  sale  was  not  consummated 
because  the  defendant  insisted  upon  chang- 
ing the  conditions  prescribed  by  him  In.  Ex- 
hibit A.  and  not  by  reason  of  any  default 
of  Stracheusky. 

[1]  The  defendant  excepts  to  these  find- 
ings as  made  without  any  evidence;  but  It 
appears  to  us,  after  carefully  examining 
the  testimony,  that  the  trial  court  was  jus- 
tified in  reaching  these  conclusions  of  fact 
The  evidence  Is  conflicting,  and  the  testimony 
of  the  purchaser.  Stracheusky,  taken  by 
Itself,  would  Justify  the  conteuUon  that  he 
was  ready  to  complete  the  purchase  only 
upon  conditions  not  clearly  Identified  In  his 
testimony.  Otber  testimony,  however,  In- 
dicates that  the  condltioos  Insisted  on  by 
Stracbensky  were  none  other  than  those  al- 
ready agreed  on  and  referred  to  In  Exhibit 
A;  and  that  the  only  reason  why  the  sale 
fell  through  was  that  the  defendant,  after 
consulting  counsel,  concluded  that  Exhibit 
A  did  not  sufficiently  secure  him  against 
loss,  and  attempted  to  Impose  further  con- 
ditions not  contained  In  or  referred  to  In 
Exhibit  A 

In  this  condition  of  the  record  we  would 
not  be  justified  In  sustaining  the  exceptions 
to  paragraphs  14,  15,  17,  and  18  of  the 
finding.  Moreover,  the  printed  record  in- 
dicates the  trial  was  pectUiarly  one  In  the 
course  of  which  the  court  may  properly 
have  been  influenced  by  the  appearance  and 
doneanor  of  some  of  the  Interested  wit- 
nesses. 

[2]  It  is  also  contended  by  the  defendant 
that  the  terms  of  the  sale  were  never  fully 
agreed  on  In  detail.  This  contention  la 
based  on  the  fact  found  by  the  court  that 
a  certain  conditional  bill  of  sale  referred  to 
in  Exhibit  A  as  having  been  delivered  to  the 
defendant  was  never  in  fact  executed.  But, 
although  no  such  bill  of  sale  was  executed. 
Exhibit  A  indicates  that  Its  terms  had  been 
agreed  on,  and  several  witnesses  testify  to 
the  fact  that  a  list  of  personal  property  to 
be  Included  therein  had  been  agreed  on  and 
reduced  to  writing  before  the  execution  of 
Exhibit  A 

[1,4]  The  court  did  not  err  In  excluding 
evidence  of  a  conversation  between  a  rep- 
resentative of  the  purchaser  and  the  defend- 


ant, in  ttie  absence  of  the  plalntlfiF  and  at 
the  time  when  Exhibit  A  was  returned  to 
the  defendant  after  the  sale  had  been  aban- 
doned. This  conversation  was  claimed  for 
the  purpose  of  showing  that  the  parties  had 
never  reached  a  complete  agreement;  but 
the  plalntlfC'a  rights  could  not  be  affected  by 
anything  which  the  parties  said  in  his  ab- 
sence at  that  late  day.  Defendant  further 
relies  on  the  claim  that  the  plaintiff  Is  not 
entitled  to  his  commission  because  the  pur- 
chaser did  not  sign  a  written  contract  to 
buy  the  farm ;  but  the  finding  that  the  pur- 
chaser was  at  all  times  ready,  able,  and 
willing  to  complete  the  purchase  on  the 
terms  agreed  on.  and  the  finding  that  the 
sale  was  not  completed  because  the  defend- 
ant refused  to  sell  on  such  terms,  makes  It 
immaterial  whether  the  purchaser  was  legal- 
ly bound  to  carry  out  his  contract  or  not 
The  broker  la  of  course  bound  to  find  a 
customer  who  Is  ready,  able,  and  willing  to 
buy  on  the  owner's  terms.  If  he  does  this, 
and  the  sale  then  falls  through  because  of 
the  discovery  of  a  defect  In  the  seller's  title 
(Clark  V.  Thompson  &  Sons  Co.,  76  Conn. 
161,  52  Atl.  720),  or  because  the  seller  re- 
fuses to  carry  out  his  agreement  (Notklns 
V.  Fashaliuskl.  83  Conn.  458,  76  AtX.  U04,  20 
Ann.  Cas.  1023;  Home  Banking  &  Realty 
Co.  V.  Baum,  85  Conn.  8S3,  82  AU.  970),  he 
has  earned  his  commission. 

The  question  whether  the  buyer's  contract 
is  or  Is  not  enforceable  at  law  does  not  arise, 
unless  and  until  the  buyer  refuses  to  per- 
form It 

There  Is  no  error. 


HcMAHON  T.  FLtniB. 
(Supreme  Court  of  Errors  of  Conneeticnt. 
Nov.  10.  1914.) 

1.  EviDENCi:  (I  241*)  —  Dsoi.ABA'noRB  or 
Aqent. 

The  declaratiom  of  defendant's  agmt  made 
to  the  plaintiff  .are  admissiblo  in  evidence 
against  the  defendant 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  |S  887-882;  Dee.  Dig.  |  241.*] 

2.  EvxDxRca  a  113*)— Adkisbibiutt— Yal- 

In  a  salt  to  specifically  enforce  a  contract 
for  the  sale  of  part  of  a  tract  of  land,  where  the 
parties  differed  as  to  the  amount  included  in 
the  contract,  testimoDy  by  the  defendant  as  to 
what  tie  paid  for  the  entire  tract  is  admisBible 
to  show  tbe  value  of  the  part  which  he  claim- 
ed was  included  within  the  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  259-286;  Dec.  I^.  S  113. *! 

3.  Appeai,  and  ^brob  (8  10S6*)— Habulssb 
Ebbob  — Exclusion  or  Tbstihoht  —  Faot 
Othebwise  Estabubhbd. 

Exclusion  of  such  testimony  was  tiarmless, 
where  tbe  court  found,  from  teatimony  of  de^ 
fendant's  witnesses,  that  the  valae  of  the  tract 
whldi  he  claimed  was  covered  by  the  fsmtract 
was  equal  to  the  contract  price. 

[Ed.  Note.— For  otber  cases,  see  Aimeal  and 
Error,  Cent.  Dig.  »  4187-4193,  4207;  Dec. 
Dig.  i  1056.  *1 
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4.  Affbal  and  Ebbob  (i  179*)  —  Review— 

PbESESTINQ  QuESnOMB  IN  LOWEB  COUBT— 
PUBPOSE  OF  OFFEBBD  BtIDENCE. 

Where  the  vendor,  in  a  suit  against  htm 
for  specific  performance  of  a.  contract  for  the 
sale  of  one  of  several  lots,  in  which  it  was  dis- 
puted whether  the  contract  covered  one  or  three 
lota,  offered  testimony  as  to  the  sale  of  the  oth- 
er lots  for  the  purpose  of  showing  his  good 
faith,  he  cannot  on  appeal  claim  that  the  evi- 
dence was  admissible  to  show  the  imposstbUity 
of  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1137-1140;  Dec.  Dig.  | 
179.*] 

5.  Specific  Pebfobuancx  (t  29*)  —  Con- 

TBACTB     ENFOBCK&BU  —  EWCBIPTIOR  OP 

Land. 

A  contract  which  described  the  land  sold 
as  lot  No.  1  on  a  certain  map  on  file  in  the 
town  clerk's.  ofBce  is  too  uncertain  to  be  specif- 
ically enforced,  where  there  was  no  mtcta  map 
<ai  file  or  in  ezistence,  and  defendant  owned  oth- 
er lots  in  the  vicinity  to  wliich  the  descrip- 
tion might  apply. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  69-K;  Dec  Dig.  1 
29.*] 

6.  Specific  Pebfoemakce   (5  29*)  —  Con- 

TBACT8  KNFOBCEABLB  —  C^BTAINTT  OP  DB- 
SCSIPTION. 

Reasonable  certainty  in  the  description  is 
an  indispensable  prerequisite  to  the  specific  per- 
formance of  a  contract  to  convey  land,  whether 
the  contract  be  oral  or  written. 

[Ed.  Note.— For  other  eases,  aee  Specific  Per- 
formance, Cent.  Dig.  ||  69-S2;  Dec.  Dig.  1 
29.*] 

7.  Specific  Pebfobhance  <§  29*)  —  Con- 

TBACT8  EnFOBCBABLE  —  CeBTAINTT  OF  Db- 
flCBlPTION— ReFEEENCJE  TO  OTHEK  EVIDENCE. 
A  description  in  a  contract  for  the  <MiIe 
of  land  Is  sufficiently  definite  whenever  it  is 
reascmably  certain  from  the  contract  itself,  or 
can  be  made  certain  through  reference  to  a 
record,  contract,  map,  or  fact  by  resort  to  ex- 
traneous evidence,  wbcther  oral  or  written. 

[Ed.  Note.~For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §S  09-82;  Dec  Dig.  | 
29.*1 

8.  SfECXMIO  PbBFOBMANCB  (8  29*) — CONTBACTB 

Bnfobcf,able— P.VTMENT. 

Where  a  contract  does  not  describe  the 
land  with  sufficient  certainty  to  be  specifically 
enforced,  the  fact  that  a  purchaser  has  miide 
full  payment,  althoiiKb  he  did  not  take  posses- 
sion or  make  improvements  or  perform  any 
other  act  by  which  the  description  might  be 
made  certain,  does  not  entitle  him  to  specific 
performance. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  |S  69-82;  Dec  Dig.  | 
29.*] 

9.  Spbcxfio  Pebfobxancb  (%  116%*)— Coic- 

PLAINT— SUFFICIE  NCT. 

A  complaint  for  specific  performance, 
which  showed  on  its  fare  that  the  contract 
sought  to  be  enforced  was  capable  of  being 
made  definite  by  reference  to  a  map,  if  the 
map  were  in  ezistence.  is  not  demurrable. 

[Ed.  Note.— For  other  coses,  see  Specific  Per- 
formance, Cent  Dig.  I  376;  Dec  Dig.  i 
116%.*! 

10.  Evidence  (J  460*)  — Pabql  Evidence  — 
Identifyiho  I/And  Descbiiied  in  Con- 
tbact. 

Where  a  written  contract  for  the  sale  of 
land  does  not  sufficiently  identify  the  land,  ev- 
idence that  the  vendor  pointed  out  the  bound- 


aries npint  the  gronnd  to  the  purckaaer  b  In- 
admissible to  identify  the  tract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2116-2128;  Dec.  Dig.  |  460.*] 

Appeal  from  District  Court  of  Waterbury ; 
Charles  E.  Meigs,  Deputy  Judge. 

Action  for  specific  performance  by  Thomas 
J.  McMabon  against  Btirton  H.  Plnmb. 
Judgment  for  the  plaintiff,  and  defendant 
appeals.   Reversed  and  remanded. 

The  complaint  alleges  that:  On  October 
18,  1910,  the  plaintiff  and  defendant  entered 
Into  a  written  contract  (Exhibit  A)  for  the 
purchase  and  sale  of  a  lot  of  land  described 
In  the  contract  as  "Lot  No.  1  on  map  ol 
lots  at  Walnut  Beach  and  filed  at  the  town 
clerk's  office  at  Milford,  Conn.,  to  which  ref- 
erence may  be  had  for  a  more  particular  de- 
scription of  said  lot";  that  this  lot  has  a 
frontage  of  100  feet  on  Milford  Point  Road 
and  90  feet  on  Beach  avenue,  its  opposite 
sides  being  equal  and  parallel;  that  he  bad 
carried  out  the  terms  of  the  contract,  and 
the  defendant  had  not  executed  the  deed  of 
said  lot  as  agreed.  Upon  his  complaint  he 
claimed  a  decree  for  a  specific  performance 
of  the  contract  and  for  $500  damages. 

The  defendant's  answer  admitted  the  exe- 
cution of  the  contract,  denied  that  the  lot 
was  as  described  in  the  complaint,  and  that 
the  plaintiff  had  performed  his  part  of  the 
contract,  and  denied  ttiat  the  defendant  bad 
not  executed  the  conveyance  as  agreed. 

In  a  special  defense  Uie  Oefeudant  pleader' 
that  the  lot  described  In  the  contract  bad  a 
frontage  of  100  feet  on  Milford  Point  Road 
and  30  feet  on  Beach  avenue;  that  the  plain- 
tiff had  paid  the  consideration  of  the  con- 
tract and  had  refused  to  accept  the  deed  of 
the  same  which  the  defendant  had  tendered 
him  and  was  ready  to  redeliver  to  bim.  The 
plaintiff  replied,  admitting  the  tender  and 
his  refusal  to  accept  the  same,  and  denleil 
the  other  allegations  of  the  special  defense. 

The  court  rendered  Judgment  for  the  plain- 
tiff, finding  all  the  allegations  of  the  com- 
plaint true,  and  adjudging  that  the  defend- 
ant execute  and  deliver  to  the  plaintiff  a 
warranty  deed  of  said  lot,  100  feet  on  Mil- 
ford I'olnt  Road  and  00  teet  on  Beadi  are- 
nue,  free  from  all  Incumbrances. 

The  court  made  a  finding  of  facts  on  tbe 
appeal  as  follows:  Before  tbe  execution  of 
Exhibit  A,  the  plaintiff  and  defendant  met 
on  the  premises,  and  the  defendant  offered 
to  sell  to  the  plaintiff,  and  theu  pointed  out 
the  lot  described  In  the  complaint,  and  tbe 
plaintiff  agreed  to  purchase  the  same  for 
$225,  to  be  paid  in  installments  according  to 
a  written  contract  to  be  subsequently  execut- 
ed by  tbe  parties,  and  thereafter  Exhibit 
A  was  executed  and  delivered  pursuant  to 
this  agreement. 

About  a  month  or  six  weeks  after  the 
plaintiff  purchased  the  land,  the  defendant 
prepared  a  rough  sketch  of  his  land  at  Wal- 
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out  Beacb  and  snbdlrlded  it  Into  nine  80- 
foot  lots  fronting  on  Beacb  arenne  and  nam* 
bered  from  1  to  d.  No  map  of  tbeae  lots,  or 
of  the  defendant's  land  at  Walnnt  Beacb, 
or  of  lot  No.  1  were  ever  on  file  In  the  town 
clerk's  office  at  MUford,  and  do  map  or 
sketch  was  shown  the  plain  tiff  by  the  de- 
fendant until  be  demanded  the  deed,  when 
the  defendant  showed  him  said  sketch  of 
these  premises  containing  lot  Ma  1,  having 
a  frontage  of  SO  feet  on  Beach  avenne. 
When  the  plalntifl  bad  folly  paid  for  the  lot, 
he  demanded  a  deed  of  the  same,  and  the 
defendant  tendered  him  a  deed  of  a  lot  with 
a  frontage  of  80  feet  on  Beach  aTOme^  wblch 
the  plaintiff  refused  te  accept 

James  A.  Peaaley  and  Clayton  !«.  Klein, 
both  of  Watetbvry,  for  appellant  AOdiael  J. 
Byne^  of  Watertniry,  for  appellee. 

WHBELEB.  J.  (after  stating  the  facta  as 
abore).  The  claim  for  a  correction  of  the 
finding  aa  to  tbe  size  of  the  lot  pointed  out 
by  the  defendant  to  the  plaintiff  Is  without 
merit 

[1]  Tlie  objections  to  tbe  testimony  of  Mrs. 
Pbelan  npon  tbe  ground  that  the  defendant 
cannot  be  bound  by  her  statements  made 
to  the  plaintiff  were  not  well  taken.  Her 
agency  was  fully  established  by  tbe  evidence. 

[2]  Tbe  question  asked  of  the  defendant  by 
his  coonMl,  "How  much  did  yon  pay  for  the 
vhole  tracts  should  bave  been  admitted  for 
what  it  was  worth  as  relevant  evidence  of 
the  foir  market  value  of  the  tract  of  wblcb 
lot  No.  1  was  a  part 

[31  The  ruling  was  not  a  material  error, 
since  better  evidence  of  the  market  value  of 
this  tract  and  of  lot  Na  1  was  easily  avall> 
able  and  evidently  was  before  tbe  court  since 
It  has  found  from  the  evidence  of  defendant's 
witnesses  the  fa.ix  market  value  of  a  lot 
30  feet  on  Beacb  avenue  and  lOO  feet  on  Hil- 
ford  Point  Road  to  be  between  (200  and  $2S0. 

[4]  Complaint  is  made  of  the  exduslra  of 
the  question,  asked  tbe  defendant  on  his  di- 
rect examination,  "Have  you  sold  tbe  other 
lots?'  The  other  lots  referred  to  the  tract 
ijt  which  lot  Mo.  1,  as  claimed  by  tbe  defend- 
ant was  a  part  Tbe  qnestldn  was  claimed 
for  the  purpose  of  showing  the  good  faith  of 
the  defendant  He  now  claims  the  evidence 
was  admissible,  becanae  tbe  answer  might 
have  shown  that  the  sale  of  the  land  made 
it  Impossible  to  decree  specific  performance 
of  a  contract  to  sell  a  lot  with  a  frontage  on 
Beach  avenue  of  90  feet.  No  such  claim 
was  made  on  the  trial,  and  it  Is  now  'too 
late  to  make  It 

Error  Is  assigned  that  tbe  court  has  found 
without  evidence  the  average  depth  and 
width  of  lot  Na  1,  and  that  tbe  legal  title 
to  it  was  at  the  time  of  the  trial  In  the  de- 
fendant These  were  legitimate  Inferences 
from  the  facts  In  evidence. 

[i]  Upon  the  trial  the  defendant  claimed 
that  the  facts  did  not  warrant  a  Judgment 


deoreelng  spedfie  perfonnanoe  «C  Bxbibtt  A, 
but  that  the  Judgment  should  be  for  tbe  de- 
fatdant.  The  foundation  of  both  claims  was 
that  tbe  land  was  so  indefinitely  described  in 
tbe  contract  as  to  make  it  unenforceable  In 
equity.  The  descriiMlon  of  the  land  conveyed 
in  Ezblblt  A  was: 

"Lot  No.  1  on  map  of  lots  at  Walnut  Beach 
and  filed  in  the  tows  clerk's  office  at  MUfMd. 
Conneetieut" 

[I]  Reasonable  certainty  In  the  descrlptim 
is  an  indispensable  prerequisite  fbr  the  en- 
forcement by  way  of-speclfic  performance  of 
a  contract  to  convey  land.  Hurd  v.  Hotch- 
kiss.  72  Conn.  472,  480.  45  AU.  11.  And  the 
element  of  certainty  Is  a  rule  of  equity 
equally  applicable,  whether  the  contract  be 
verbal  or  written.  Waterman  on  Spec.  Perf. 
(Ed.  1881)  I  254. 

[7]  The  deser^tlon  is  sufficiently  definite 
whenever  it  Is  reasonably  certain  from  the 
contract  Itself,  or  can  be  made  certain 
tbrongb  reference  to  record,  contract  niap, 
or  fact  hy  resort  to  extraneous  evidence 
thereof,  whether  oral  or  written.  Hodges  v. 
Kowlng,  58  Conn.  12.  IS  Atl.  070,  7  L.  R.  A. 
87;  Nichols  V.  Johnson,  10  Conn.  102;  Hurley 
r.  Brown,  08  Mass.  545;  06  Am.  Dec.  671: 
Eat(m  et  al.  v.  WUklns  et  aL.  168  Cal.  242, 
127  Pac.  71;  Romans  v.  Langevln,  34  Aflnu. 
312,  26  N.  W.  638;  Troup  v.  Troup,  87  Pa. 
140;  Colerlck  et  al.  v.  Hooper,  8  Ind.  316,  56 
Am.  Dec.  506;  Beach,  Eq.  Jnr.  |  683;  36 
Cyc.  593.  Evidence  would  therefore  have 
been  admissible  to  prove  the  contents  of  the 
map  referred  to  In  Exhibit  A.  and  thus,  by 
reference  to  the  map,  lot  No.  1  might  have 
been  identified  and  the  description  of  the  lot 
made  certain.  But  no  such  map  was  on  file, 
nor  did  any  map  or  sketch  of  lot  1  exist  at  or 
before  tbe  execution  of  Ezblblt  A. 

[8]  Acts  done  In  part  performanoe  might 
have  taken  tbe  case  out  of  tbe  statute  at 
frauds,  if  these  bad  been  done  In  pursuance 
of  the  contract  and  bad  cbanged  tbs  altuatkm 
of  the  parties  to  the  ocmtiact;  as,  for  exam- 
ple, actual  possession  <tf,  or  Talnabfo  Imjffove- 
ments  made  np<Hi,  the  land  purchased,  or  both 
nanblnedi  Pometroy,  Eq.  Jnr.  (8d  EA.)  | 
1400;  Wainwright  v.  Tslcott,  60  Oonn.  48.  62, 
22  AO.  484;  Smith  et  aL  v.  Peterson  et  at. 
71  W.  Ta.  8S4,  76  S.  B.  604.  Acts  suCh  as 
these  would,  in  ttaemselves,  baTO  made  tbe 
deaci^on  certain  and  cured  its  Ind^lnlte- 
ness.  Keepers  t.  Toeum.  84  Kan.  664,  667. 
U4  Paa  1003,  Ann.  Gas.  1812A,  748;  O.  O.  R. 
F.  ft  St  P.  By.  V.  McWlUlams,  71  Iowa,  168, 
32  N.  W.  816.  The  record  does  not  disclose 
any  acta  amounthig  to  part  performance: 
possession  was  not  taken  nor  ImxKovements 
made  by  the  purchaser. 

Payment,  evoi  tbougb  oC  tte  full  cmisideni- 
tion,  as  in  this  case,  does  not  amonut  to  an 
act  of  part  performance  taking  tbe  case  out 
of  the  statute  of  frauds.  Lester  v.  Klnne,  37 
Conn.  0,  14:  Klmberly  v.  Fox,  27  Otmn.  807; 
86  Gyo.  603.  In  Delaware  and  Maine,  and 
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perhaps  in  %  few  other  states,  the  rale  la 
different;  elsewhere  It  accorda  with  mir  role. 

[I]  As  the  description  of  lot  Na  1  In  this 
complaint  upon  Its  fiftoe  was  capable  of  being 
,  made  definite^  had  the  map  referred  to  been 
im  fll^  and  there  had  been  delineated  upon  It 
this  lot,  the  conplaint  was  not  demurrable. 

The  defendant  was  ready  to  deed  the  plain- 
tiff a  lot  havli^  a  fronti^  of  80  feet  on 
Beach  avenue.  The  plaintiff  claimed  the  lot 
was  to  have  a  frontage  of  DO  feet 

[It]  In  the  effort  to  support  hla  claim,  the 
plaintiff  offered  evidence,  as  he  was  entitled 
to,  of  all  the  facts  leading  np  to  the  sale,  In- 
cluding the  fact  that  the  defendant  bad  point- 
ed out  to  him  on  the  ground  the  bounds  of  lot 
Ka  1  as  having  a  frontage  of  90  feet  on 
Beach  avenue.  The  evidence  was  not  offered 
In  order  to  make  the  description  of  the  land 
in  the  contract  certain,  nor  lias  the  plaintiff's 
counsel,  either  in  brl^  or  atsoment,  made 
any  such  claim. 

What  the  parties  did  preceding  the  execu- 
tion of  the  contract  does  not  tend  to  identify 
lot  No.  1  nor  to  apply  the  description.  For 
such  purpose,  oral  evidence  to  avoid  the  bar 
of  the  statute  of  frauds  would  have  been  in- 
admissible. All  audioritles  so  bold.  The  de- 
scription might  have  been  made  certain,  had 
tbe  plaintiff  been  able  to  prove  that  the  de- 
fendant bad  only  one  lot  at  Walnut  Beach. 
Hodges  V.  EowiQg,  58  Conn.  12,  18  AtL  079, 
7  L.  B.  A.  87;  Hurley  v.  Brown,  08  Mass. 
545,  96  Am.  Dec.  671;  Mead  v.  Parker,  115 
Mass.  413,  415,  IS  Am.  Bep.  110;  Slater  t. 
Smith.  117  Mass.  06,  07;  Troup  v.  Troup,  87 
Pa.  140;  Keepers  v.  Yocnm,  84  Kan.  654,  557. 
658,  U4  Pac.  1063,  Ann.  Cas.  1912A,  748; 
Colerick  v.  Hooper,  8  Ind.  816,  66  Am.  Dec. 
£06.  The  note  to  Atwood  v.  Cobb.  26  Am. 
Dec  666,  666,  contains  numerous  instances 
where  courts  have  permitted  indefinite  de- 
scriptions to  be  made  deflnite  by  extraneous 
evidence. 

Lot  No.  1  was  not  the  <ntly  lot  the  defend- 
ant owned  at  Walnnt  Beach;  he  owned  a 
tract  having  a  frontage  of  270  feet  on  Beach 
avenue.  When  the  reference  to  the  map  Is 
«llminated  from  Exhibit  A,  the  entire  de- 
scrlptiUm  Is:  *'Lot  No.  1.  at  Walnut  Beach." 
A  descrlpUoD  of  that  character,  where  It  does 
not  an>ear  tliat  the  seller  owned  only  one  lot 
In  this  location,  is  ftitally  Indefinite. 

We  cite  a  few  <^  ttie  many  instances  In  the 
ded^ons  of  descrlptUus  too  indefinite  to  sup- 
port spedflc  performance.  "Our  land  of  1,- 
OOO  acres,**  so  described  in  a  contract  dated 
*'^niUns  BeaCh.  September  22, 1900."  Baton 
T.  Willdns  et  al..  163  Oal.  742,  127  Pac.  71- 
"Part  of  lot  No.  200  in  the  Sixth  district  and 
second  section  of  said  county,  *  •  •  con- 
taining 16  acres,  more  or  less."  Clayton  v. 
Newbeny.  188  Ga.  785,  76  S.  IL  68.  De 
Kalb  county,  being  part  of  lot  150  and  lot 
150,  containing  160  acres  more  or  less."  Ba- 
tes V.  Winn,  186  Oa.  344,  71  B.  B.  470.  "One 


hundred  acres  of  •  •  •  land  •  •  • 
in  Fayette  county,  lU.,**  whm  there  were 
600  acres  owned  by  the  penon  referred  to. 
Whetmore  et  aL  t.  Walson,  268  in.  88, 97  N. 
B.  237,  88  L.  B.  A.  <N.  S.)  881. 

The  defoidant  was  entitled  to  have  had 
his  claim  ttiat  tvon  tbe  facts^  spedflc  per- 
formance could  not  be  decreed,  anstalned. 

There  is  error,  and  the  cause  is  zouanded. 
The  other  Judges  omear. 


Appeal  of  DBLLABIFA. 
<Supzenie  Ooort  of  Errors  of  Connecticut  Nor. 
10,09140 

1.  Mttnicipu  CoBniBATions  (I  813*)— Pub- 
lic lUPaOVnCEIfTB— ASBESSlBIfTS. 

Until  an  atsessment  for  a  public  Improre- 
meot  bas  been  made  and  adopted  by  the  court  of 
common  cooDcil,  the  obligation  of  tbe  city  Ib  not 
fixed,  and  the  proceeding  may  be  discontinued, 
notwithstanding  the  elwtora  of  the  city  have 
voted  to  appropriate  a  sum  of  money  'ox  the 
coQBtmctioQ  of  the  improvement 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporatioai,  Cent  Dig.  |  8S6;  Dee.  Dig.  | 
813.»] 

2.  MUNIOXFAL    OOBPOBATIOKS    (|  892*)— AF- 
PBOPBIATIOHS. 

An  appropriation  of  public  moneys  for  one 
object  cannot  oe  used  (or  another. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  Ii  1874,  1876;  Dec 
Dig.  1  8a2.*T  "  -» 

3.  Municipal  Gospoutions  (M  818^— Pub- 
lic lUFBOVDCBNTS  —  ASaKBSMBMTS  —  VA- 

LIDITT. 

The  electors  of  a  municipality  voted  to 
appropriate  a  amn  of  money  to  pay  the  cost  of 
tbe  construction  of  certain  portions  of  a  pro- 
posed sewer.  The  layoat  by  tbe  board  of  street 
coDimissloQerB  was  rejected  by  the  court  of  com- 
mon council,  under  tbe  cbai^ter,  which  gave  it 
plenary  powers  over  the  layout  for  sewers,  and  a 
new  layout  made.  Held,  ^at  an  assessment  for 
the  sewer  as  newly  laid  out  was  valid,  notwith- 
standing tbe  appropriation  had  not  beien  appor- 
tioned, lor  nnul  the  assessment  was  made  the 
court  of  commtm  council  had  the  right  to  dis- 
continue the  original  proceeding,  and  the  appro- 
priation could  be  used  only  for  the  construc- 
tion of  the  sewer  on  the  originsi  layout 

[Ed.  Note.— For  other  cases,  see  ManicliNJ 
Corporations,  Cent  Dig.  {  826;  Dec.  Dig.  | 
813.*] 

4.  MUNXOIPAL  COBPOSATIOnS  (%  406*)— PUB- 
LIC IlCPBOVEUXNTS— ASSESSUBNTS. 

Though  the  charter  of  a  municipality  pro- 
vided that  the  common  council  should  not  or- 
der any  public  work  reauiring  an  expenditure  of 
more  uian  $10,000,  unless  approved  by  a  ma- 
jority at  a  city  meeting,  the  board  of  street  com- 
missioners may  make  a  valid  assessment  for  the 
construction  of  a  sewer,  costing  much  more 
tha.B  $10,000,  before  any  appropriation  has  been 
made,  for  until  the  amount  of  ue  special  assess- 
ment has  been  laid,  the  portion  to  be  paid  by 
the  city  cannot  be  determined. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  U  UfOl,  1002;  Dee. 
Dig.  $  406.*] 

6.  MunioiPAi.  COBPOSATIONS  (f  417*)— Pub- 
lic IHPBOVBHXHTS— SBWEBS. 

Where  the  power  of  a  city  to  construct 
sewers  was  plenary,  the  fact  that  a  proposed 
sewer  would  also  do  away  with  a  public  nui- 
sance which  It  was  tbe  duty  of  uie  dty  to 
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abate  wIQ  not  Inrmlidate  an  assessioeiit  of  beue- 
Sta  on  th«  sionnd  timt  the  oimstniction  of  the 
■ewer  was  merely  to  abate  a  public  nuisance. 

[Ed.  N'ote. — For  other  '  cases,  see  Municipal 
Corporations.  Cent.  Dig.  fS  1021.  1022;  Dec 
Di«.  S  4X7 .♦] 

&  McmOIPAL    CkjBFOSATIOITB    ({  COS*)— As- 

aasucKTB— Rbvisw— FiNDiHoa  or  Couur- 

TKK — Conclusiveness. 

A  fiDding  by  the  committee  of  special  bene- 
fits to  landowners  from  the  construction  of  a 
■ewer  is  oonclustre  on  appeal,  wbere  no  facta 
an>enr  of  record  abowing  that  snch  finding  could 
not  reastmablj  hare  been  made. 

[Ed.  Mote.— For  other  eases,  m  Municipal 
Corporatloni,  CtnL  Dig.  |  1176;  Dec  Dig.  { 
603.*J 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County;  Edward  L.  Smith,  Judge. 

Appeal  to  the  court  of  common'  pleas  by 
Francesco  Dellarlpa  from  an  assessment  by 
the  board  of  street  commissioners  tor  bene- 
fits and  damages  on  account  of  a  proposed 
conduit  £'rom  a  judgment  confirming  tbe 
assesBment,  the  appellant  appeals.  Affirmed. 

The  assessment  was  on'  account  of  a  pro- 
posed conduit  to  inclose  a  part  of  Gully 
bnKdc  The  appeal  was  referred  by  the 
Judge  of  the  court  of  common  pleas  to  a.  com- 
mittee, and  Judgment  rendered  njMHt  its  re- 
port conflrroing  the  assessment  made  by  the 
board  of  street  commissioners  of  the  city  of 
Hartford. 

Birdsey  K  Case,  of  Hartford,  for  appel- 
lant. John  W.  Coogan  and  William  J.  Ham* 
merstey,  both  of  Hartford,  for  appellees 
Street  Com'rs. 

WHEEXER,  J.  Tbe  Gully  brook  sewer 
ran  along  the  course  of  the  stream  known  as 
Gully  brook  In  Hartford,  and  for  quite  a 
distance  In  the  bed  of  the  brook,  being  In 
part  an  open  sewer.  Thence  It  was  ex- 
tended In  part  on  private  land  and  In  part  on 
highways.  While  the  sewer  was  In  this  lo- 
cation the  board  of  street  commissioners  of 
the  of  Hartford  made  its  report  to  the 
court  of  common  council  of  the  dty,  recom- 
mending the  layout  and  constmction  of  a 
conduit  to  inclose  the  part  of  the  sewer  lo- 
cated in  the  Gully  brook.  The  common  coun- 
cil board  amended  the  resolution  accompany- 
ing the  report  by  appropriating  $50,000  to 
be  applied  toward  the  cost  of  constructing 
a  certain  part  of  the  conduit,  and  directed 
the  mayor  to  Insert  in  the  warning  of  the 
next  dty  meeting  a  clause  providing  for  a 
vote  at  the  meeting  upon  the  question  of  such 
appropriation.  The  report  of  the  street 
board  was  accepted,  and  the  resolution  as 
amended  adopted  by  both  branches  of  the 
court  of  common  council.  The  resolution 
was  then  duly  referred  to  the  board  of  street 
commissioners  for  assessment  of  the  benefits 
and  damages.  Up  to  this  point  all  the 
prorfsiona  of  the  charter  had  been  compiled 
with.  Subsequently  the  city  meeting  voted 
to  appropriate  $50,000,  to  be  applied  towards 
the  cost  of  constructing  certain  portions  of 


this  conduit  In  accordance  with  the  amend- 
ment, and  this  part  included  the  portion  of 
the  conduit  crossing  the  appellant's  land. 
Thereafter  the  court  of  common  council  re- 
jected this  resolution  of  layout  The  board 
of  street  commissioners  thereupon  recom- 
mended to  the  court  of  common  council  a 
new  layout  and  construction  of  a  conduit  to 
inclose  the  Gully  brook  sewer.  Tbe  court 
of  common  council  accepted  the  report  and 
adopted  its  accompanying  resolution  for  the 
layout  and  construction  of  the  new  conduit. 
AU  proceedings  were  duly  had  and  the  re- 
port referred  to  the  board  of  street  com- 
mlBsioners  for  assessment  The  board  made 
report  of  its  assessment  to  the  conrt  of  com- 
mon council,  which  accepted  it  The  cost  of 
the  conduit  was  therein  estimated  to  be 
$132,789.66.  The  assessments  to  those  spe- 
cially benefited  was  $22,789.66,  and  this 
amount  included  tbe  sum  of  $404.07  of  spe- 
cial benefits  to  property  of  tbe  appellant. 
The  remainder  of  the  cost  was  assessed 
against  the  city  of  Hartford,  viz.,  $110,000. 

The  appeal  attacks  the  assessment  made 
upon  the  appellant  upon  four  grounds, 
which  we  shall  consider  In  order. 

[1-S]  1.  The  dty  of  Hartford  was  without 
power  to  levy  this  asse^iment  because  the 
approprlatiw  of  $60,000  had  not  been  ap- 
portl<med  or  applied  towards  the  construc- 
tion of  this  conduit  The  appropriation  was 
voted  by  the  dty  meeting  to  apply  towards 
the  cost  of  constructing  the  Gully  brook 
conduit  as  then  laid  out  The  power  of  tbe 
court  of  common  council  of  Hartford  over 
tbe  layout  of  sewers  Is  plenary.  Charter 
Bevision  1908,  H  112,  118.  This  layout  was 
duly  made  by  It  Before  the  proceeding  was 
complete  and  the  assessment  adopted,  it  re- 
jected the  report  of  the  board  of  street  com- 
missloners  with  the  accompanying  resolution 
of  layout,  and  In  lieu  of  the  layout  thereto- 
fore  made  adopted  a  new  layout  for  this 
conduit,  which  was  In  part  along  the  course 
before  adopted.  UntU  the  assessment  bad 
been  made  and  adc^ted  by  the  court  of  com- 
mon council  the  obligation  of  the  dty  did 
not  become  fixed;  before  that  time  it  had 
the  right  to  discontinue  the  proceeding.  Kel- 
ly V.  Waterbury,  83  Conn.  270,  76  AO.  467. 
The  final  rejection  of  the  report  with  tbe 
accompanying  resolution,  It  Is  conceded,  was 
equivalent  to  a  reconsideration  and  repeal  of 
the  former  action  of  the  court  of  common 
council.  The  action  theretofore  taken  upon 
this  layout  was  thua  rescinded  and  the  old 
layout  became  nonexistent  The  new  layout 
was  a  new  proceeding  wholly  separate  from 
and  independent  of  the  old.  The  power  of 
the  court  of  common  council  under  the  char- 
ter to  reject  the  old  layout  and  adopt  the 
new  is  not  open  to  question.  Tbe  existence 
of  the  appropriation  of  the  dty  meeting  did 
not  affect  the  power  of  the  council  to  reject 
the  old  layout  The  appropriation  by  the 
terms  of  tbe  vote  was  applicable  only  to  the 
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courtnKtloii  ot  a  sower  alnuE  the  did  laTont 
There  was  noOUng  In  the  vote  whidi  made 
the  expwdlture  of  the  apptopriathm  obliga- 
tory npm  Hartford  for  any  oondnlt  uve  that 
anthorlMd  by  the  .(rtd  layout  An  appn^ula- 
tton  of  public  numeys  for  one  object  can  be 
used  soMy  for  that  object  It  was  bey(md 
the  power  at  flie  oflOdals  of  Hartf(wd  to 
divert  the  approprlatlim  to  the  constmctlon 
of  a  conduit  baaed  vptrn  a  new  layout  aluce 
that  oonstltnted  In  law  a  new  purpose  and  a 
different  use. 

(*]  2.  The  board  of  street  commlaaloners 
was  witttout  power  to  make  the  assessment 
because  no  legal  appropriation  had  ever  been 
made  of  the  sum  assessed  aa  the  share  of 
the  dty  of  Hartford  of  the  cost  of  construc- 
tion of  this  conduit  The  foundation  upon 
which  the  appellant  rests  this  claim  Is  section 
163  of  the  charter  (Revision  1908),  which  pro- 
vides that  the  common  council  shall  not  or- 
der a  public  work  or  improvement  which 
shall  require  an  expenditure  of  more  than 
flO.OOO  unless  approved  by  a  majority  at 
a  (dty  meeting.  The  amount  of  special  aa- 
xessments  cannot  be  known  until  laid,  and 
hence  the  net  amount  to  be  paid  by  those 
specially  benefited^  and  the  amount  remain- 
ing to  be  paid  by  the  dty,  cannot  be  aacer-' 
talned  uutll  that  time.  No  appropriation  of 
the  share  to  be  paid  by  the  city  could  there- 
fore be  made  until  after  the  assessments 
were  laid.  This  practical  difficulty  fully 
answers  this  claim  to  an  aproprlatlon  pre- 
ceding the  ftBsessment.  Since  the  special  as- 
sessments are  not  enforceable  under  t)ie  char- 
ter until  the  completion  of  the  improvement, 
the  obligation  of  the  dty  for  these  does  not 
arise  until  this  time.  Thereafter,  as  we 
have  seen^  It  could  not  discontinue  the  pro- 
ceeding. There  would  thus  appear  to  be  no 
adequate  reason  for  denying  the  dty  of 
Hartford  the  right  to  lay  assessments  prior 
to  an  appropriation  sufficient  to  pay  the 
share  of  the  city  towards  the  Improvement 

[E]  3.  That  the  dty  of  Hartford  was- with- 
out power  to  make  the  assessment  since  the 
construction  of  the  conduit  consists  merely  In 
the  abatement  of  a  nuisance  created  by  the 
city.  The  report  of  the  committee  finds  as  a 
fact  that  the  part  of  the  sewer  in  the  bed 
of  the  Gully  brook  was  a  nuisance.  The 
power  of  the  dty  to  construct  sewers  is  com- 
plete. Its  duty  to  abate  the  nuiaance  creat- 
ed by  an  open  sewer  in  Gully  brook  was,  up- 
on the  record.  Imperative.  An  Improvement 
of  this  character  might  entail  upon  some 
property  owners  a  special  damage  and  give 
to  others  a  spedat  benefit  The  charter  ex- 
pi-esHly  gave  the  right  to  assess  a  proportlon- 
iil  amount  of  the  coat  upon  any  person  ape- 
dally  lieneflted  and  to  appraise  and  assess 
the  damage  to  any  owner  specially  damaged. 
The  right  of  assessment  existed  whether  the 
sewer  was  constructed  to  remove  a  present 
nuisance  or  for  ordinary  sewer  purposes. 
Whether  the  dty  had  (seated  the  nniiaance 


and  violated  the  rights  of  properly  ownera 
does  not  lessen  its  duty  of  abatement,  nor 
affect  the  benefit  to  some  owners  and  the 
damage  to  others  by  Its  abatement  Nor 
does  It  lessen  its  right  to  hivoke  the  provi- 
sions of  the  charter  to  secure  the  layout  ct 
a  sewer  to  abate  the  nuiaance  and  an  asaeas- 
ment  of  braefits  and  damages  resulting  trom 
such  layout  Whatever  off^se  the  dty  may 
have  committed.  In  creating  and  maintaining 
the  nuisance,  and  whateva  obllgatiooa  It 
may  have  incurred  for  the  injury  arlslug 
from  the  creation  and  maintenance  of  the 
nuisance,  may  be  subjects  for  another  pro- 
ceeding, but  cannot  be  relevant  to  a  proceed- 
ing where  the  dty  is  abating  the  nuisance 
by  orderly  method.  In  Hungerford  v.  Hart- 
ford, 3d  Conn.  279,  an  assessnvent  made  un- 
der similar  conditions  was  supported,  and 
this  dedsion  in  our  opinion  controls  this  as- 
signment of  error. 

[I]  4.  The  dty  of  Hartford  was  without 
power  to  make  the  assessment  because  the 
appellant  Is  not  espedally  benefited  by  the 
construction  of  the  conduit  The  decision 
of  this  question  la  one  of  fact  The  finding 
of  the  special  benefita  by  the  committee  is 
conclusive,  since  no  facts  appear  of  record 
which  show  that  sudi  a  finding  could  not  rea- 
sonably have  been  made.  The  contrary  ap- 
pears, since  it  is  found  that  the  c<mdult  will 
remove  an  open  sewer  from  the  appellant's 
land — an  obvious  beneflL 

Thei%  is  no  error.  The  other  Judges  con- 
curred. 


THOMPSON  V.  GRAHAM. 

(Supreme  Court  of  Pennsylvania.    July  1, 
1914.) 

1.  Judgment  (8  080*)— Eks  Judicata— Kab 
TO  SnBSEQiTEnT  Action  —  Indivisible 
Claiic. 

A  judgment  (or  (^iotiff  in  an  action  for 
the  balance  due  for  work  done  under  two  In- 
divisible verbal  contracts,  one  of  which  was  sup- 
plemental to  the  other,  was-  a  bar  to  a  sobse- 
guent  action  for  breach  of  such  oontracts, 
though  defendant's  appeal  from  the  judgmoit 
was  not  adjudicated,  but  was  withdrawn  and 
the  controversy  adjusted  by  agreement 

[Ed.  Note. — For  other  cases,  see  Judgment* 
Cent.  Dig.  S  1024;  Dec.  Dig.  S  580.*] 

2.  Judgment  (t  564*)— "Definitive." 

By  "deflninve,"  In  speaking  of  judgments. 
Is  meant  something  opposed  to  Interlocutory, 
and  nothing  more. 

[Ed.  Note.— For  other  cases,  see  Judcment 
Cent.  Dig.  1}  101&-1017;  Dec  Dig.  S  564.* 

For  other  definitions,  see  Words  and  Phrases, 
Definitive.] 

Appeal  from  Court  of  Gommoa  Pleas,  Clear- 
field County. 

Assumpsit  hy  James  Thompson  against 
Alfred  Graham  for  breach  of  an  oral  con- 
tract From  a  judgment  of  nonsuit,  plaintiff 
appeals.  Affirmed. 

Ai^ed  before  C.  J.,  and  BROWN, 

POTTER,  ELKIN,  and  8TEWABT,  JJ. 
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BdaiMl  D.  Swoops  and  W.  L  Swo<^,  both 
«f  Qearfleld,  for  appellant  A.  L.  Cole,  of 
Da  Bola,  and  H.  B.  Oartawlck,  of  Olearfleld, 
tor  applies. 

STEWABT,  J.  [1]  The  action  waa  for  re- 
covery of  damages,  for  breach  of  an  alleged 
verbal  contract  made  in  August,  1907,  which 
It  is  claimed  gave  to  the  plaintiff  the  right  to 
cut,  stock,  saw,  haul,  aud  deliver  ties,  mine 
ties,  lath,  slats,  and  timber  from  a  certain 
tract  of  timber  land,  to  the  defendant's  use, 
at  a  certain  schedule  of  rates  governing  each 
of  the  dlfleirent  kinds  of  labor  required,  and 
the  breach  of  a  certain  other  verbal  contract 
made  September,  1908,  collateral  to  the  one 
aboye  mentioned.  One  of  the  defenses  set  up, 
uud  the  only  one  calling  for  consideration 
here,  was  that  subsequent  to  the  breaches 
complained  of,  July  16,  1910,  the  plaintiff 
brought  suit  against  defendant  before  a  jus- 
tice of  the  peace  to  recover  a  balance  which 
1^  claimed  to  be  due  on  account  of  work  he 
had  done  nnder  these  several  contracts,  and 
obtained  a  Judgment  therefor.  The  fact  that 
such  action  had  been  bron^t,  and  that  it 
waa  for  work  done  nnder  the  above-mention- 
ed alleged  contract  with  d^endant,  was  ad- 
mitted by  the  plaintiff  when  a  witness  on  the 
stand.  The  learned  trial  Judge  sustained  the 
defendant's  coDtention.  holding  that,  the  right 
of  action  in  the  plaintiff  being  In  its  nature 
entire  and  IndlviBible,  the  recovery  subse- 
quent to  the  breach  for  one  part  of  the  claim 
waa  a  bar  to  further  action  by  the  plaintiff 
for  the  whf^e.  the  residue,  or  another  part  of 
the  uiginal  elalnit  and  directed  a  moDsult, 
which  afterwards  the  court  refused  to  re- 
move. 

It  la  undoubtedly  a  fixed  role  tbat,  where 
a  party  has  one*  reooveisd  a  Judgment  for  a 
part  of  an  entire  subject-matter,  the  law  wlU 
allow  him  no  remedy  for  the  other  part  The 
appellant  makes  no  contention  against  the 
rale  as  we  bsve  stated  It,  tmt  Insists  that  it  Is 
wiOuat  amtfteatloB  beie  because,  while  he 
did  bring  his  acttiHi  for  part  of  his  claim  and 
obtained  a  Judgment  tbentoT,  yet  the  de- 
fradant  filed  an  api>ral  from  the  Judgment  so 
obtained,  which  appeal  was  never  adjudicat- 
ed, but  was  withdrawn  by  defoidant;  the 
<-ontroTersy  ha^ng  been  adjusted  between  the 
iMrtiea  and  the  amount  agreed  npon  paid. 
The  argoment  Is  that,  Inaunodi  as  the  Judg- 
ment had  been  appealed  from  by  the  <tefend- 
ant.  It  was  not  final;  that  the  anwal  cq;t^ed 
or  annulled  It,  leaving  tiie  matter  to  be  pro- 
ceeded with  de  nova  The  aipimeat  would 
lie  forcible  vese  its  premises  admitted;  but 
this  cannot  be^ 

[2]  The  Judgment  was  as  deflnitlTe  as  any 
Judgmoit  obtained  in  a  common-law  court. 
It  does  not  fellow  that,  because  appealable,  it 
was  not  definitive.  By  deflniUve,  in  speaking 
of  Judgments  or  decrees,  we  mean  something 
opposed  to  interlocutory,  and  nothing  more. 


It  Is  true  that  on  appeal  the  matter  Is  pro- 
ceeded with  de  novo,  but  only  as  to  the  sub- 
ject-matter of  the  particular  controversy. 
Had  this  appeal  been  proceeded  with,  the 
plaintiff  could  not  have  enlarged  his  demand, 
so  as  to  make  It  include  what  was  not  within 
the  stated  cause  of  action  before  the  magis- 
trate. The  whole  case  is  clearly  resolved, 
with  respect  to  every  question  raised  by  the 
assignments,  by  Rose  v.  Turnpike  Co.,  3 
Watts,  46,  where  it  Is  held  that  a  Judgment 
of  a  Justice  against  the  plaintiff  on  the  mer- 
its, from  which  he  appeals  to  the  common 
pleas,  and  discontinues,  is  a  bar  to  any  oth- 
er for  the  same  cause  of  action.  In  dispos- 
ing of  the  case  Sergeant,  X,  says: 

"This  judg^neat  became  absolute  by  the  dis- 
coDtiDaance  after  the  appeal,  and  was  a  bar  to 
BO  mucb  of  tbe  plaintiff's  present  demand  as 
was  embraced  within  it." 

The  Judgment  Is  affimwd. 


FIRST  NAT.  BANK  OF  SHIOKSIIINNY  v. 

TUSTIN. 

(Supreme  Court  of  Pennsylvania.     July  1, 
1914.) 

1.  Evidence  (8  441*)— Pabol  Bvidbnce— Co»- 
temporaneoub  Aobeeuents. 

In  the  absence  of  fraud,  accident,  or  mis- 
take, causing  sometbing  to  be  omitted  from  a 
mortgnge,  a  parol  agreement,  contemix>raneous 
with  the  execution  of  tbe  mortgage,  is  unavail- 
able to  vary  its  terms. 

[Ed.  Note.— For  other  caaea,  see  Evidence, 
CenL  Dig.  §8  1719. 1723-1763,  1765-1845, 2030- 
2047;  Dec.  Dig.  5  441.*]  , 

2.  Bills  and  Notes  (S  408*)— DiscnABOS  op 
Ihdobser— Failube  to  Pbotest. 

Failure  of  tbe  holder  of  a  note  to  cause  the 
same  to  be  protested  does  not  diacbarge  an  in- 
dorser  from  liability  thereon ;  it  being  sufficient 
that  the  note  be  presented  for  payment,  and 
th^t  notice  be  given  the  indoraer. 

[E!d.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  I^.  f|  1113-1128; 
DecTDlc.  i  408.*7 

8.  Sr-Oft  ahd  GouNTiBouni  (I  46*)  — 
RiOHir  TO  Fbxsbut  (^uc— Affidavit  of 

Defense. 

A  demand  not  made  by  the  defendant  in  his 
own  right  cannot  be  set  off  in  an  affidavit  of  de- 
fense in  an  action  on  a  note. 

[Ed.  Note.— For  other  cases,  see  Set-OS  and 
Counterclaim,  Cent.  Dig.  H  100,  103-lOG;  Dec. 
Dig.  I  46.*] 

4.  Pleading  (8  142*)— SuFnciENCT— Set-Oft, 
Claims  of  set-off  should  be  averred  with  the 
same  particularity  as  is  required  in  statements 
of  claim. 

[Ed.  Note.— For  other  cases,  lee  Pleading, 
Cent.  Dig.  ii  290,  291.  297.  SCO;  Dec  Dig.  f 
142.*] 

B.  Pleading  (8  142*)— Cebtaintt— Set-Off. 

A  claim  by  way  of  set-off  for  $10,000  dam* 
ages  caused  by  plaintiff's  failure  to  mark  cer- 
tain actions  settled  and  discontinued,  pursuant 
to  BO  agreement,  without  setting  forth  with 

Sarticnlarity  the  circumstancea  of  the  alleged 
efault,  was  insufficient  for  want  of  definltcness. 
[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  81  290,  291,  297,  800;  Dea  Dig.  | 
142.*] 
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ApoeaX  from  Court  of  Common  neas,  Oo- 
Inmbla  Connty. 

Action  by  the  First  National  Bank  of 
Shlckshlnny,  Pa.,  against  .George  M.  Tos- 
tln.  From  Judgment  for  plaindff  for  want 
of  sufficient  affidavit  of  defense,  defendant 
appeals.  Affirmed. 

Argued  before  BBOWN,  MESTBEIZAT, 
POTTER,  STEWABT,  and  MOSCHZIS- 
KEB,  JJ. 

Oeoxge  H.  Tnstln,  of  Bloan^ig,  and 
James  Scarlet,  of  DanvUie,  for  appellant 
Clyde  Charles  Tetter,  of  Bloonubnrb  for  ap- 
pellea 

POTTER,  J.  Thla  la  an  app^Q  from  a 
judgment  entered  for  want  of  a  sufficient 
affidavit  of  defense.  The  action  was  scire 
faclaa  sur  mortgaga  It  appears  from  the 
record  that  upon  October  1, 1910,  the  defend- 
ant gave  to  the  plaintiff  a  mortgage  to  secure 
an  Indebtedness  of  $3,689.93  as  evidenced  by 
a  certain  promissory  note  for  that  amount, 
made  by  E.  B.  Tustln  to  the  order  of  defend- 
ant, by  whom  It  was  Indorsed,  and  at  whose 
request,  it  was  discounted  by  the  plaintiff. 
The  said  note  was  dated  October  1, 1910,  and 
was  payable  one  year  after  d^te,  the  mort- 
gage being  given  to  cover  any  renewal  or 
renewals  of  the  note.  The  precipe  for  the 
scire  facias,  contained  an  averment  that  de- 
fault had  been  made  In  payment  of  the  prin- 
cipal of  the  note,  and  of  aU  Installments  of 
Interest 

[1 T  In  the  affidavit  of  defoise,  the  first  aver- 
ment is  failure  of  consideration  for  the  mort- 
gage. It  is  alleged  that  the  mortgage  and  the 
note  In  question  were  given  In  settlement  of 
fonr  certain  suits,  which  had  been  bronght 
by  plaintiff  ag'alnst  E.  B.  Tustln  and  de- 
fendant, on  prior  promissory  notes  made  And 
Indorsed  by  them,  and  upon  the  express 
agreement  that  the  said  four  actions  would 
be  promptly  marked,  "Settled  and  dlscontln- 
ned."  It  Is  further  alleged  in  the'  affidavit 
that  this  agreement  was  not  kept.  In  that 
these  actlcois  were  not  marked  settled  and 
discontinued.  An  Inspection  of  the  mort- 
gage shows,  however,  that  the  real  considera- 
tion for  the  note  and  the  mortgage  was  not 
the  agreement  to  mark  the  suits  settled  and 
discontinued,  but  that  the  actual  considera- 
tion, was  the  prior  indebtedness,  represented 
by  the  two  notes  on  which  the  suits  were 
brought  Whether  or  not  the  payment  of 
costs  and  expenses  was  to  be  a  precedent  to 
the  marking  of  the  suits  as  settled  and  dis- 
continued does  not  appear,  but  It  would  nat- 
urally be  required,  and  If  payment  of  these 
costs  was  not  made,  that  might  be  sufficient 
to  account  for  the  delay.  In  any  event,  if 
appellant  considered  that  the  agreement  to 
mark  the  former  suits  discontinued  had  not 
been  complied  -with,  his  proper  course  would 
have  been  to  apply  to  the  court  below  to 
enforce  the  agreement  In  tb«  salts  to  which 


i%  related.  The  court,  however,  very  properly 
held  ttmt  there  was  an  ndeavor  to  set  op- 
In  the  affidavit  of  defense  a  contemporane- 
ons  parol  agreonent,  tSie  ^ect  of  wbl<Ai 
would  have  been  to  vary  the  terms  of  the 
mortgage,  and  this  wlttioat  an  aTermoit  Oiat 
anything  had  been  omitted  from  the  terms  of 
the  mortgage  by  frand.  acddoi^  or  mistake 
The  mortgage  contains  no  ntermoa  Ut  tSi» 
discontinuance  cX  any  suits,  and  it  contains 
the  express  statemoit  that  It  was  given  to 
secare  fbB  luiymeBat  of  the  debt  named  in  tbft 
promissory  note. 

"With  no  averment  In  the  affidavit  of  de* 
fense,  and  with  no  offa  cm  the  trial  to  prove 
that  there  had  been  any  fraud,  accident  or  mis- 
take in  the  execution  of  the  agreement  its  plain 
terms  were  not  to  be  radically  chaneed  by  -  pa- 
roL"  Greller  v.  Mackey,  248  Pa.  363,  ac»,  9a 
AtL  U(8. 

[2]  As  a  second  matter  of  defense.  It  Is 
stated  in  the  affidavit  that  when  the  promis- 
sory note  of  E.  B.  Tustln  Indorsed  by  defend- 
ant became  due  and  payable  on  October  1, 
1911,  no  protest  or  notice  of  protest  was  made 
or  given  to  said  defendant  and  for  this  rea- 
son he  claimed  to  be  discharged  from  liability 
as  indorser.  While  It  is  customary  to  protest 
a  promissory  note  for  nonpayment  yet  such 
protest  Is  not  necessary.  AU  that  Is  re- 
quired Is  that  the  note  shall  be  presented  for 
payment,  and  notice  of  nonpayment  given. 
The  law  makes  the  certificate  (tf  a  notary 
public,  who  makes  the  protest  prima  facie 
evidence  of  the  facts  therein  stated.  But 
a  note  may  be  presented  for  payment  and 
notice  of  nonpayment  may  be  given  by  the 
holder  or  any  other  person.  An  averment 
therefore,  that  the  note  was  not  protested,  or 
notice  of  protest  given.  Is  not  sufficient;  t<x 
it  may  have  been  presented  for  payment  and 
notice  of  nonpayment  glvoi,  without  any 
formal  protest  having  been  mada  Purtber- 
more  the  mortgage  was  not  glv^  as  collat- 
eral to  the  liability  of  defendant  as  Indorser. 
It  is  expressly  stated  In  the  mortgage,  that: 

"It  1b  fully  understood  and  agreed  that  this 
mortsage  is  given,  taken  and  held,  as  collateral 
secanty  for  the  payment  of  the  principal  debt 
and  Interest  of  the  said  note  above  recited.** 

[t]  A  third  ground  of  defense  averred  In. 
the  affidavit  Is  that  E.  B.  Tustln  has  certain 
claims  of  set-off  against  plaintiff,  which 
amount  to  more  than  the  sum  due  on  the 
promissory  note  and  the  collateral  mortgage. 
It  would  appear  that  these  claims  accrued 
prior  to  the  stilts  brought  upon  the  original 
notes,  and  It  would  seem  that  if  such  a  de- 
fense exlBted  It  would  properly  and  naturally 
have  been  taken  into  account  in  the  settle- 
ment, which  was  made  in  the  giving  of  the 
new  note  and  the  collateral  mortgage;  but 
at  any  rate  this  claim  Is  not  one  of  set-off 
by  defendant  In  his  own  right  In  order  to- 
be  allowed  as  set-off  to  one  another,  demands 
must  be  In  the  same  right  Tagg  v.  Bow- 
man, 99  Pa.  376. 

£4]  Aside  from  this  the  averment  In  this- 
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respect  Is  not  sufflclently  defliilt&  Claims  of 
Bet-off  should  be  averred  witb  tbe  same  Dar- 
ticularity  as  Is  required  In  etatementa  of 
claim.  Rellly  T.  WUte,  234  Pa.  116,  119, 
82  AtL  1107 ;  Law  t.  Waldron,  230  Pa.  458, 
466.  79  AtL  647,  Ann.  Cas.  1912A,  467. 

[I]  A  further  alleged  defense  which  Is  set 
up  In  the  affidavit  Is  also  In  the  nature  of  a 
set-off,  being  a  claim  by  defendant  against 
plaintiff  In  the  sum  of  $10,000  for  damages 
caused  by  the  alleged  fallare  of  tbe  plaintiff 
to  mark  the  original  suits,  above  referred  to, 
settled  and  discontinued.  Aside  from  the 
apparent  absurdity  of  this  claim  upon  its 
face,  it  Is  essentlaUy  lathing  in  the  particu- 
larity required  in  the  averment  of  a  claim 
«f  setoff,  as  was  pointed  out  in  connection 
with  the  ground  of  defense  Just  previously 
mentioned. 

In  holding  that  none  of  tbe  allegations  <^ 
the  affidavit  of  defense  are  sufficient  to  pre- 
v^t  Jndgmoit,  tbe  court  below  was  deaily 
right 

The  asdgnmrats  of  error  are  all  overruled, 
and  the  judgment  is  affirmed. 


LAZARUS  V.  LEHIGH  &  WILKES-BARBB 
COAL  00. 

(Supreme  Court  of  PenuvlTania.   July  1, 
1014.) 

1.  Mines  aitd  MiNEKixs  (|  70*}— Action  fob 
HoYALxr— Defense. 

That  plaintiff  and  his  predecesBors  in  title 
did  not  own  certain  land  at  the  time  of  the  ez- 
ecation  of  a  coal  lease,  and  that  defendant  sub- 
Bequently  acquired  title  thereto  front  a  canal 
company  which  was  the  owner  In  fee  wheo  the 
lease  was  executed,  did  not  constituCe  a  good 
defense  to  an  action  for  royalties  under  the 
lease,  where  there  was  no  fraud,  accident,  or 
mistake  in  the  execution  of  the  lease,  no  ejec- 
tion of  the  lessee  or  surrender  by  him,  and  no 
covenant  protecting  him  against  a  defective  ti- 
tle. 

Sd.  Note.— For  other  cases,  see  Mines  and 
srals.  Cent  Dig.  H  192-107;  Dec  Dig.  I 
70.*] 

2.  Vendor  and  PnaoHASEa  <(  282*)~Pm- 
CHASE  or  Land— Notice. 

Where  purchasers  of  land  fail  to  make  in< 
qniry  respecting  the  rights  of  the  party  in  pos- 
session, tiiey  are  chargeable  with  constructive 
notice  of  Buch  tacts  as  they  would  have  ascer- 
tained by  such  inquiry. 

[Ed.  Notew— For  other  casea.  Bee  Vendor  and 
PoKfaaser,  Cent  Dig.  ||  S40-545,  548-562; 
Dec.  Dig.  I  282.*] 

3.  Vendob  and  Pubchasbb  n  175*)— Rights 
or  PuBCBAsXE— Defective  title. 

Where  a  purchaser  takes  a  deed  and  gives 
his  obligation  for  the  purchase  money,  with 
knowledge  of  a  defect  in  the  title,  bat  without 
taking  a  covenant  against  it  he  cannot.  In  the 
absence  of  fraud,  accident  or  mistake,  with- 
hold any  part  of  the  purchase  money  on  ac< 
count  thereof;  the  presumption  being  that  such 
purchaser  agreed  to  take  the  risk  of  title  on  ac- 
count of  the  advantiwes  of  tbe  barraln. 

[Ed.  Mote.— For  other  cases,  see  Vendor  and 
Porchaser.  Gent  Dig.  H  860-368;  Dee.  Dig.  8 
17B.*] 

Etkin.  J.,  dissenting. 


Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Assumpsit  by  George  Lazarus  and  others, 
executors  of  0.  B.  Lazarus,  deceased,  and  oth- 
ers, against  the  Lehigh  &  Wllkes-Barre  Coal 
Company,  to  recover  royalties  due  under  a 
coal  lease.  From  a  judgment  for  plaintiffs, 
on  a  rule  for  Judgment  for  want  of  a  suffi- 
cient affidavit  <tf  defense,  defendant  appeals. 
Affirmed. 

Argued  before  FELL,  0.  3^  and  MESTBE- 
ZAT,  BLKIN,  STEWART,  and  MOBCHZIS- 
KER,  33. 

Andrew  H.  McCllntock  and  Arthur  HUl- 
man,  both  of  Wllkes-Barre,  for  appellant 
W.  Alfred  Valentine  and  O.  Fred  Lazarus, 
botli  of  Wilkes-Barre,  for  appellees. 

MEIBTRBZAT,  J.  Tbla  is  an  action  of  as- 
mimpslt  brought  to  recover  royalties  for  ooid 
mined  upon  two  small  pieces  of  land  In  Hsn- 
OT€T  township^  Luaeme  connty,  one  contain- 
ing 2  acres  and  143  perches,  Uie  other  con- 
taining About  2Vio  acres.  Tlie  court  made 
abeoluta  the  rule  for  judgment  tor  want  of 
a  sufficient  affidavit  of  defense  as  to  the  roy- 
alties due  on  the  coal  mined  on  the  2*/io 
acrra.  This  appeal  is  takoi  by  the  defendant 
from  that  Judgment 

By  an  agreement  dated  April  13,  1871,  the 
plaintiffs*  predecessors  in  title-  demised  and 
leased  to  the  defendant's  predecessors  in  title 
all  the  anthracite  coal  under  four  contiguous 
tracts  of  land  In  Hanover  township,  Luzerne 
county,  containing  225  acres  and  2  perches, 
for  and  during  the  term  of  99  years.  The 
lessees  covenanted  to  pay  to  the  lessors 
26  cents  per  ton  of  the  merchantable  coal 
mined  upon  the  leased  premises  which  would 
pass  over  a  screen  of  a  certain  size  mesh. 
The  rent  was  to  be  paid  quarterly  In  each 
year,  and  during  the  flfth  and  subsequent 
years  of  the  lease  a  minimum  annual  rental 
of  $14,000  was  to  be  paid,  whether  the  coal 
mined  was  sufficient,  at  the  rate  of  25  cents 
per  ton.  to  make  up  the  rentals  or  not  We 
held  In  Lazarus's  Estate,  145  Pa.  1,  23  Atl. 
372,  that  the  agreement  In  this  case,  while 
in  form  a  lease,  constituted  a  sale  of  tbe  coal 
conditioned  upon  Its  being  removed  within 
the  period  BpeclQed,  and  that  the  grantee 
had  the  at)Solute  and  exclusive  right,  under 
the  conveyance,  to  mine  all  the  available  coal 
contained  lu  tbe  tract  described. 

The  statement  of  claim  avers,  inter  alia, 
the  making  of  the  lease  of  tbe  coal  under  tbe 
tract  of  225  acres  and  2  perches^  the  provi- 
sion for  the  payment  of  the  royalty;  the  in- 
clusion in  the  lease  of  tbe  two  small  pieces 
of  land,  one  formerly  owned  and  used  by 
tbe  Pennsylvania  Canal  Company;  that  since 
1907  the  rental  paid  for  coal  mined  from  the 
demised  tract  (excluding  tbe  two  pieces  in- 
volved In  this  suit)  has  been  and  continues  to 
be  In  excess  of  the  quarterly  payments  of  roy- 
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alty  or  rent;  and  tbat  tbe  defendant  has 
failed  to  pay  the  royalty  claimed  In  this  suit. 
The  affidavit  of  defense  does  not  deny  the 
lease,  nor  can  the  d^endant  deny  that  the 
lessee  had  constructive  possession  of  the 
whole  tract  thereunder,  but  It  is  averred  that 
neither  the  plaintiffs  nor  their  predecessors 
In  title,  tbe  orl^nal  lessors,  at  the  date  of 
the  lease  or  since,  were  the  owners  of  the 
canal  strip,  but  at  that  date  and  subsegnently 
thereto  defendant  and  its  predecessors  In 
title  were,  and  defendant  still  is,  the  owner 
thereof,  setting  out  tbe  title  from  the  com- 
monwealOi  down  to  tbe  defOidant,  Inelndlng 
the  lattcr'8  deed  dated  Vebmary  11.  1884; 
that  it  baa  the  right  to  dispute  and  deny  tbe 
ownerdilp  of  the  plalntUb  In  tbe  canal  strip; 
that  at  tbe  time  ot  the  execution  of  the  lease 
the  canal  strip  was  In  the  poBsesricm,  occu- 
pancy 0^  and  nsed  as  and  for  a  canal  by  the 
Penn^lvania  Oanal  Company,  defendant's 
predecessor  in  title;  fbat  the  defendant  never 
recognised  any  ownership  of  the  plaintiffs  in 
the  canal  strip,  nor  did  it  pay  any  rent  or 
royalty  for  mining  coal  tiiereon  to  the  plain- 
tiffs tinder  the  tenns  of  tbe  lease;  and  that 
the  defendant  Is  not  In  possession  of  either 
of  the  two  pieces  of  land  tinder  tbe  lease,  but 
Is  in  possession  and  control  of  both  by  virtue 
of  the  purchase  and  ownership  thereof.  The 
affidavit  of  defense  was,  on  motion,  permitted 
to  be  amended  by  averring  tbat  no  coal  had 
been  mined  under  the  2  acres  and  143  perch- 
es since  a  former  settlement  between  the  par- 
ties, and  that  the  total  amount  of  coal  mined 
from  the  canal  strip  since  an  agreement  made 
in  a  suit  brought  in  1901  was  23,624.02  tons. 
The  Judgment  was  entered  against  the  de- 
fendant for  this  tonnage  at  25  cents  per  ton. 

[1]  Tbe  defendant  contends  that  neither  at 
the  date  of  the  execution  of  the  lease  nor 
since  were  the  plaintiffs'  predecessors  In  title 
or  the  plaintiffs  themselves  the  owners  of  the 
canal  strip  of  land,  but  on  tbe  contrary,  the 
defendant's  predecessors  in  title  were  the- 
owners  when  the  lease  was  executed,  and  the 
defendant  is  now  tbe  owner  of  the  strip,  and 
that,  therefore,  the  defendant  has  the  right 
to  defend  against  the  payment  of  the  pur- 
cbase  money  for  the  leased  premises  to  tbe 
extent  that  the  title  is  defective.  This  is  the 
only  defense  to  the  plaintiffs'  claim,  and  we 
think  the  learned  court  below  was  right  in 
declaring  it  Insufficient  to  defeat  a  recovery. 
The  defendant  and  its  predecessors  In  title 
have  had  constructlTe  possession  of  the  225 
acres  of  land  since  the  execution  of  the  lease, 
and  it  Is  not  denied  that  they  have  paid  the 
minimum  royalty  required  by  the  lease,  nor 
is  It  averred  that  they  have  refused  to  pay 
the  royalties  provided  In  tbe  lease,  prior  to 
the  denial  of  the  right  of  the  plaintiffs  to  re- 
cover for  the  rentals  due  for  coal  mined  un- 
der the  two  small  pieces  of  land  for  which 
this  action  was  brought.  This  court  sustain- 
ed a  judgment  entered  against  the  defend- 
ant for  royalties  previously  due  the  plalntU&r 


for  coal  mined  under  Uie  tract  of  2  acres 
and  143  perches.  228  Pa.  532,  77  Atl.  817. 
There  Is  no  averment  In  the  affidavit  of  de- 
fense that  there  was  fraud,  accident,  or  mis- 
take In  the  execution  of  the  lease,  that  the 
original  or  any  succeeding  lessee  has  been 
evicted  from  or  surrendered  tbe  possession  of 
tbe  tract,  or  tbat  there  Is  a  warranty  ot  title 
on  Qie  part  of  tba  lessor  or  any  coTenant 
protecting  tbe  leasees  against  defect  of  title. 
There  is  an  expms  covdiant  by  tbe  lessees 
to  pay  for  all  coal  mined  on  tbe  leased  prem- 
ises. It  will  be  observed  ttut  ttie  i^davit  of 
defense  kvos  spedflcally  that  at  the  date  of 
tbe  execution  of  the  lease  the  canal  strip  was 
in  tbe  possession,  occupancy,  and  used  as  s 
canal  by  tbe  Pennsylvania  Oanal  Company, 
and  Uiat  the  title  of  tbe  defendant  and  Its 
predecessors  in  title  was  a  trnttet  of  record 
in  the  proper  offices  of  tbe  commonwealth. 

[2]  The  sum  claimed  In  this  action  Is  a 
part  of  the  purchase  money  of  the  coal  sold 
by  the  plaintiffs  to  the  defendant  It  Is 
familiar  law  that  under  certain  circumstanc- 
es a  purchaser  ma^'  successfully  defend 
against  the  payment  of  purchase  mon^  on 
the  ground  oi  a  defective  title.  Here,  how- 
ever, the  defendant  has  not  averred  fiacts 
which  brlug  it  within  the  operation  of  the 
rule.  The  case  as  presented  on  the  statement 
and  the  affidavit  of  defense  Is  simply  the 
purchase  by  the  defendant's  predecessors  In 
title  of  the  225  acres  of  coal  with  the  knowl- 
edge of  a  defective  title  to  the  canal  strip, 
without  any  fraud,  accident,  or  mistake,  and 
without .  the  purchaser  taking  a  covenant 
against  the  defect.  In  addition  to  the  rec- 
ords disclosing  the  title  of  the  defendant's 
predecessors  to  the  premises  prior  to  the  exe- 
cution of  tbe  lease,  the  affidavit  distinctly 
avers  tbat  the  strip  of  land  was  then  occu- 
pied and  used  by  the  Pennsylvania  Canal 
Company.  Three-Quarters  of  a  century  ago. 
In  Woods  V.  Farmere,  7  Watts,  383,  32  Am. 
I>ec.  772,  we  said,  adopting  the  English  doc- 
trine, that  the  possession  of  a  tenant  is  no- 
tice of  his  actual  interest,  wheUier  as  lessee 
or  purchaser.  In  the  more  recent  case  of 
Jamison  v.  Dimocfc,  95  Pa.  52,  we  reiterated 
the  rule,  holding  that  it  la  the  duty  of  pur- 
chasers of  real  estate  to  make  Inquiry  re- 
specting the  rights  of  parties  in  possession, 
and,  falling  to  do  so,  they  are  affected  with 
constructive  notice  of  such  facts  as  would 
have  come  to  their  knowledge  In  the  proper 
discharge  of  that  duty.  Had  the  defendant's 
predecessors  before  executing  the  lease  of 
1871  Inquired  of  the  Pennsylvania  Canal 
Company  which  was  in  possession  of  tbe 
strip  of  land  they  would  have  been  informeil 
that  the  canal  company  had  the  title  which 
the  defendant  now  sets  up  as  a  defense  to 
this  action  and  claims  to  be  a  fee  tn  the 
canal  strip.  It  is  clear,  therefore,  that  the 
defendant  must  be  regarded  as  having  pur^ 
chased  tbe  225  acres  ot  coal  with  knowledge 
of  the  defect  of  title  in  tbe  lessors  to  the 
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canal  strip,  and  as  said  In  Ll^htr  t.  Short),  8 
Pea.  At  W.  447.  452  (24  Am.  Dec.  884),  "to 
bave  beoa  compensated  for  the  risk  In  tbe 
collateral  advantage  of  the  bargain."  The 
defendant  alleges  that  It  is  not  in  poBsesdon 
of  the  strip  of  land  onder  the  lease  bat  nn> 
der  Its  own  title.  This,  bctwerw,  i>  simply 
a  con(dUBlon  of  law  and  not  a  statement  of 

•  fact  It  Is  not  denied  that  the  lessee  took 
possession  constractiveljr  of  the  entire  body 
of  coal  leased  by  the  agreement  ft  1871,  Hiat 
It  (mitlnaed  such  posaesslon  axtd  had  actnal 
possession  of  the  coal  mined  by  it,  and  that 
It  has  paid  the  mlnlmmn  annual  rent  fixed  in 
the  lease.  Necessarily  there  could  be  no  ac- 
tnal possession  of  ta»  unndned  coaL  The 
defendant  has  not  been  evicted  from  the 
pnsesslan  taken  under  Oie  lease,  nor  has  it 
erer  e:qiressed  to  the  plaintiffs  any  desire 
to  sarrender  such  posseasiw,  nor  has  it  made 
any  request  of  the  jAalnti^  to  cancel  ttie 
lease. 

[I]  We  think  Uie  case  comes  witUn  the 
weU-«^t3ed  role  that  where  a  vendee  bnys 
or  takes  a  deed,  and  gives  liis  obligation  for 
the  pardiase  mop«y,  with  a  knowledge  of 
a  d^bct  in  the  title,  and  without  taking  a 
covenant  against  it,  he  cannot,  in  the  absence 
of  frand,  acddat  or  mistake,  withhold  any 
part  of  0ie  purchase  moncQ'  on  acconot  of  the 
defective  title.  As  pointed  ont  above,  the  de- 
feodant  does  not  allege  there  was  frand,  ac- 
cident, or  mistake  in  the  execution  of  the 
lease,  and  it  Is  clear  that  the  lessees  had  at 
least  constroctlve  notice  of  an  outstanding 
title  to  the  canal  strip.  In  Oadwalnder  v. 
Ttyon,  37  Pa.  818,  322,  Mr.  Justice  Thomp- 
Boo,  delivering  the  opinion,  said: 

"If  the  defendant  knew  of  tlie  defect  of  the 
plaintiff's  title  in  the  particular  alleged  and 
praved,  before  he  bought,  and  required  do  cove- 
nant against  it,  and  there  waa  no  fraud,  he 
cannot  detahi  any  portion  of  the  purchase  inon- 
fy.  •  •  •  When  there  is  a  known  defect  of 
title,  .and  no  covenant  or  fraud,  the  presump- 
tion is  that  the  purchaser  agreed  to  take  the 
risk  of  the  title  on  account  of  the  advantages 
of  the  bargain.  •  *  *  There  Is  no  difference 
as  to  this,  whether  the  contract  rests  merely  on 
articles  of  agreement,  and  t^refore  entirely 
executory,  or  on  a  deed  without  general  war- 
ranty, wtiere  the  purchase  money  has  not  all 
been  paid.  A  very  different  rule  exists  where 
the  defects  are  unknown.  There  wherever  the 
purchase  money  remains  unpaid,  if  there  be  no 
covenant  of  warranty,  the  money  ma^  bo  re- 
tained." 

Ur.  Justice  Clark,  deUverlng  the  opinion 
in  Wilson's  Appeal,  109  Pa.  606.  600,  said: 

"If  a  vendee,  with  knowledee  of  the  existence 
of  an  incumbrance  or  of  a  defect  in  the  title, 
accept  a  deed  With  a  warranty  against  it.  and 
gives  his  bond  for  the  purchase  money,  the 
coDtioued  existence  of  such  incumbrance  or 
defect  is  do  defense  to  an  action  on  the  bond. 

*  *  *  Or,  if  a  vendee  purchase  with  knowl- 
edge of  a  defect  of  title,  and  take  no  covenant 
against  it,  be  cannot  set  it  up  as  a  defense  in 
an  action  for  the  purchase  money.  •  *  •  In 
the  one  case  the  vendee  chooses  to  rest  upon  faia 
coyeaant,  and  in  the  other  ho  agrees  to  run  the 
riak  of  the  title.** 


In  Ruple's  Appeal,  1  Monag.  294,  17  Atl. 
193,  a  right  of  way  across  the  land  bad  be«i 
granted  the  Delaware  A  Hudson  Canal  Com- 
pany for  a  steam  railroad,  the  deed  and  a 
plot  showing  the  right  of  way  being  record- 
ed. The  canal  company  built  a  single  trad£. 
visible  at  the  time  of  the  conveyance  from 
the  plainttCF  to  defendant,  a  street  railway 
company  beiag  then  in  posscsid<m  presumably 
ander  or  by  permission  of  the  canal  company. 
The  deed  also  rested  any  right  of  way 
which  the  street  railway  company  might 
have.  It  was  hcdd  that  Judgment  entered  on 
a  bond  for  purchase  money  would  not  be 
opened.  The  court  below  held,  and  was  af- 
firmed by  this  court,  tiiat  Rnple  02ie  pur- 
(diaser)  had  at  least  constnmttve  notice  of 
Uie  right  of  way;  that  the  reservation  in 
his  own  deed  and  possession  of  the  street 
railway  company  put  him  on  intjulry,  not 
simply  how  long  the  street  railway  company 
was  to  oceniv,  but  by  what  title  The  pre- 
mmptlon  la,  says  tba  court,  sucb  Inquiry 
would  have  given  actual  notice  of  what  tho 
reoffd  and  oonTeyancea  In  the  line  <a  title 
showed,  that  the  Delaware  &  Hudson  Canal 
Company  waa  in  actual  possosaiwi  of  the 
right  of  way.  This  case  la  dosely  analogous 
to  Hie  one  at  bar.  Tbe  diflttroice  to  tlwre 
was  a  reservation  In  the  grantee's  deed  in 
the  case  dted,  but  we  think  that  immaterial, 
as  the  court  distinctly  holds  that  jkmbcsbIou 
of  tba  right  of  way  by  the  railroad  company 
was  constructive  notice  of  the  outstanding 
Utie. 

The  Judgment  is  affirmed. 

BLKIN,  J.  (dissenting).  I  am  not  familiar 
with  any  rule  of  law  which  gives  a  lessor  the 
rii^t  to  lease  and  receive  royalties  for  coal 
owned  by  some  one  else.  If  the  averments 
of  the  affidavit  of  defense  are  true,  and  this 
la  a  question  fiict  under  the  pleadings, 
the  CMl  in  dlqmte  here  belongs  to  defend- 
ant, and  If  tills  be  true,  tiie  lessors  will  be 
pemdtted  to  recover  n^altles  for  coal  to 
whidi  they  have  no  tiUe,  and  the  lessee  will 
be  required  to  pay  parties  without  title  for 
coal  mined  and  reipoved  from  Its  own  pra- 
ises. The  tedmlc^tles  of  the  law  should 
not  be  permitted  to  make  sudi  a  result  pos- 
sible. In  Lazarus  t.  L.  ft  W.  B.  Goal  Co., 
228  Fa.  582.  77  AtL  817,  the  affidavit  of  de- 
faise  was  tatid  to  be  insufficient,  but  this  was 
put  upon  the  ground  that  the  avermentB  of 
the  alUdavit  did  not  show  chain  of  title  out 
of  the  commonwealth,  or  bow  the  Utie  be- 
came vested  in  defendant  It  was  held  to 
be  defldent  for  this  reason.  In  the  case  at 
bar  the  affidavit  avm  ownership  of  the  coal 
In  quesUim  to  be  in  d^ttidant,  and  sets  up 
chain  of  title  from  the  commonwealth.  This 
corrects  the  deficiency  suggested  In  the  case 
above  dted. 

I  would  hold  the  affidavit  to  be  sufficient 
so  that  the  case  could  be  tried  upon  Ita 
merits. 
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FEDORAWIGZ  t.  OITIZBNS'  BLBOmiO 
ILLUMINATING  CO. 

(Sniaeia*  Court  of  PeuurlraaU.    July  1, 
1914™ 

1.  Appeal  aitd  Ebbob  (S  786*)— Assionueht 
OF  Ebbob — Sufficibwot. 

Ad  assignmeot  of  error  raUIog  three  dis- 
tinct questions  Ib  violatiTe  of  Supreme  Court 
rule  26,  pruviding  that,  if  any  specification  em- 
braces more  than  one  distinct  question,  it  shall 
be  coosidered  a  waiver  of  all  &e  wrors  so  al- 
leged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8S  3028,  3029;  Dec  Dig.  i 
736.»] 

2.  TBIAI.  (i  266*)— iHSTBDOnONS— BxquBSTS. 

Failure  of  the  court  In  a  personal  injury 
case  to  instruct  the  jury  how  they  should  esti- 
mate plaintiff's  damages  for  loss  of  fatare  earn- 
ing power  was  not  error,  where  defendant  did 
not  request  such  an  instruction. 

giid.  Note.— Fot  other  cases,  see  Trial,  Cent. 
.  II  628-611;  Dec.  Dig.  {  206.*] 

3.  DAKaass  (I  37*}— Pebbonai.  iNjmns— 
Loss  or  Mumna  Poweb— Bigbt  to  Ke- 

OOVBB. 

Id  a  personal  injury  case,  the  plaintiff  may 
recover  compensation  for  loss  of  earning  power 
after  he  shall  arrive  at  the  age  of  21  years, 
where  the  injuries  have  produced  physicu  dis- 
ability which  will  impair  such  i>ower  there- 
after, though  he  was  so  immature  when  the 
injuriea  were  iifflicted  as  to  be  without  earning 
capacity.  * 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S{  237-241 ;  Dee.  Dig.  {  87.*] 

4.  DaUAOEB    (S  216*)— FBBeONAI.  IlTJtTBIE^ 
IkSTBUCTIONS— "OoNJEOTUBE" — "GUEBS." 

Id  an  action  for  injuries  to  a  7  year  old 
boy,  an  instruction  on  his  right  to  recover  for 
loss  of  earning  power  aftra  he  should  become  of 
age,  stating  tb^t  "the  entire  subject  lies  within 
the  field  01  reasonable,  fair  conjecture,"  was  not 
misleading,  though  it  would  have  been  better 
to  have  used  the  word  "expectancy,"  instead 
of  the  word  "oonjecture,"  which  in  poffolar  use 
is  synonymous  with  "guess." 

[Ed.  Note.— For  other  cases,  see  Damaga, 
Cent.  Dig.  §9  648-555 ;  Dec.  Dig.  |  21«.* 

For  other  definitions,  see  Words  and  Phrases, 
First  Series,  Conjectoxe;  also  Second  Series, 
Guess.} 

6.  EtfOTBICITT  (I  17*>— NeOLIOBNOS— LlABU,- 
mr  FOB  iNJUBIES— OWNBBSHIF  OF  WlBB. 
That  an  electric  wire,  over  which  a  com- 
pany furnished  electricity,  belonged  to  another 
'  company,  did  not  relieve  the  former  from  lia- 
bility for  injury  to  a  child  from  a  failure  to 
inspect  and  Iceep  the  wire  in  proper  condition. 

[Ed.  Note.— For  other  cases,  see  Blectridty, 
DecJDig.  {  17.*] 

6.  ELECTBICZTT  (I  17*)-^BBS0NAZ.  Injubdes— 

NeGUOBRCK— UABIXITT. 

Where  a  child  is  injured  from  coming  In 
contact  in  the  highway  with  a  broken  wire 
charged  with  electricity,  the  company  furnish- 
ing power  over  the  wire,  and  which  has  allowed 
it  to  remain  broken,  is  liable  for  the  injuries. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec  Dig.  I  17:*] 

7.  Electbicitt  (S  17*)— Pebsonai,  Injubieb— 
Neo  LI  GKNCE— Defense. 

That  a  company,  to  which  electricity  was 
furnished  over  a  wire,  bad  contracted  with  the 
company  furnishlDg  the  power  to  maintain  and 
safeguard  the  wire,  did  not  relieve  the  latter 
from  a  liability  for  injuries  to  a  child  from 


a  failure  to  inspect  and  Inep  the  vlr«  la  proper 

condition. 

[Ed.  Note.— For  other  caaei,  aee  Eleetridtj, 
Dec.  Dig.  I  17.*] 

8.  Dauaobb  (I  216*)— IteruoAL  or  Irbisuo- 

TioNB— Evidence. 

Where,  in  a  personal  Injury  case,  a  physi- 
cian called  by  plaintiff  as  a  witness  testified" 
that  shortly  after  the  accident  he  diagnosed 
plaintiff's  injuries  as  slight,  and  where  other 
medical  experts,  who  made  subsequent  exam- 
inations, testified  that  what  the  first  physician 
called  external  wounds  indicated  permanent  in- 
juries, the  court  properly  refused  to  instruct  th« 
jury  that  if  they  believed  the  first  physician 
th^  could  not  allow  plaintiff  for  permanent  in- 
juries. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S8  e4&-655 ;  Dec  Dig.  |  216.*] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Trespass  by  Andrew  Fedorawicz  against 
the  CltlzenB'  Electric  IllumlDatiog  Company 
to  recover  for  personal  injuries.  From 
Judgment  .for  .platntil^  de&ndant  wpeals. 
Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER.  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

John  McGabren  and  Eugene  A  Brenuan, 
both  of  Wilkes-Barre,  for  appellant  Ed- 
ward A.  Lynch  and  John  T.  Lenahan,  both 
of  WiUccB-Barre,  tor  appellee. 

STEWART,  J.  [1]  We  might  well  pass 
without  consideration  the  first  aBslgnment 
of  error,  since  It  is  in  disregard  of  rule  26, 
which  provides  tMt  if  any  specification  em- 
braces more  than  one  distinct  question  it 
shall  be  considered  a  waiver  of  all  the  er- 
rors so  alleged.  The  assignment  raises  three 
distinct  questions,  each  of  which  Is  elaborate- 
ly argued  In  the  submitted  briet  The  en- 
forcement of  the  mle  would  work  no  preju- 
dice to  appellant  In  this  particular  instance, 
since  the  several  questions  sought  to  be  rais- 
ed would  have  to  be  resolved  against  its 
contentl<m.  This  may  not  be  the  case  when 
disregard  of  the  rule  again  occurs,  and  we 
merely  remark  in  passing  that  our  willing- 
ness to  consider  these  several  questions  un- 
der this  defective  asslgnmmt  is  not  to  be  re- 
garded as  establishing  a  precedent  to  be  fol- 
lowed. The  first  complains  that  the  court 
Instructed  the  Jury  that  in  case  their  verdict 
was  for  the  plaintifli  they  should  find  tor 
his  pain  and  suffering  as  a  distinct  and  in- 
dependent item  of  damage^  separate  from 
what  they  allowed  for  loss  of  earning  power. 
It  is  only  necessary  to  say,  in  answer  to 
this,  that  no  such  instruction  Is  to  be  found 
in  the  excerpt  of  the  charge  which  appears 
in  the  assignment 

[2]  The  second  complains  of  failure  by  the 
court  to  instruct  the  Jury  that  in  estimating 
plalntifTs  damages  for  loss  of  future  earning 
power  they  must  have  regard  to  present 
worth,  with  explicit  definition  of  that  term, 
and  how  the  result  was  to  be  obtained.  The 
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snffldent  answer  here  Is  that  no  sntih  In- 
stracttona  were  asked,  for.  Error  cannot  be 
isslgned  to  ^at  was  not  said  the  Judge 
merely.  Borkholder  t.  Stabl,  68  Fa.  8T1. 
The  Instnictlon  on  fills  branch  of  the  case 
might,  and  perhaps  ahonld,  have  been  tnUer 
and  more  explicit;  but  for  faflnre  In  this 
regard,  !f  fallnre  there  was,  the  responsibil- 
ity rested  quite  as  much  with  counsel  as 
with  Qie  court  It  was  open  to  counsel*  In 
adTaxtce  of  Om  charge,  to  ask  for  jost  sndA 
Instmctlons  as  th^  desired  on  the  point 
Not  having  done  this.  It  stUl  remained  open 
to  them  to  aj^  for  fuller  Instmctlons,  If  not 
satlsfled  with  tiU»e  the  Juiy  recelred.  We 
see  nothing  in  the  result  that  hidlcates  any 
departure  by  the  Jury  from  the  settled  rule 
which  appellant  would  here  empharise. 

[3,4]  The  third  questions  the  instructlmi 
whldi  permitted  the  Jury  to  return  com- 
pouatlMi  for  loss  of  earning  power  after 
plalntUFs  arrival  at  age,  In  absmce  of  all 
evidence  as  to  his  earning  capacity.  The 
injured  person  was  a  tad  about  7  years  old, 
and  the  action  was  by  a  next  friend  In  his 
bdialf.  If  his  injuries  were  of  a  character 
to  produce  such  lAystcal  disability  as  would 
impair  his  earning  power  whm  arrlred  at 
manhood,  it  would  be  a  harsh  rule  that 
would  demy  him  compoisatlon  for  such  loss 
merely  for  the  reaam  that  when  the  Injuries 
were  inflicted  he  was  so  Inunatdre  as  to  be 
without  earning  power.  We  know  of  no 
such  rule.  The  leaned  trial  Judge,  in  re- 
ferring to  this  particular  element  of  dam- 
age, used  this  laoguage: 

"In  fact,  the  entire  subject  lies  within  the 
field  of  reasonftble,  fair  conjecture,  and  I  can 
only  say  that  the  conjecture  mast  be  reasonable 
aod  fair,  based  upon  and  deduced  from  all  the 
fftctfl  and  drcumitaneM  of  tit»  ease  as  yon  Ihid 
tiiem  to  be." 

The  word  "conjecture"  was  here,  perhaps, 
Inaptly  used.  Had  the  word  "expectancy" 
been  used  Instead,  the  instmctlons  would 
have  passed  without  criticism.  Neverthe- 
less  the  word  employed,  though  in  popular 
use  Is  symmymous  with  "guess,"  yet  quali- 
fied as  it  was  by  requiring  it  to  be  both  fair 
and  reasoi^ble,  It  could  not  have  been  mis- 
leading, 

[f-7]  Tba  other  assignments  are  equally 
wUhout  merit  The  plalntltC  was  Injured  by 
coming  in  contact  with  a  broken  electric 
wire  on  defeudant's  line  resting  upon  the 
ground,  while  walking  with  his  mother  along 
a  road  used  by  the  public.  The  negligence 
charged  was  permitting  this  broken  wire, 
ciiarged  as  It  was,  to  be  and  remain  upon  the 
hl^way  for  a  long  space  of  time  previous  to 
the  accident  The  line  of  wire  In  which  the 
break  occurred  had  been  constructed  to  fur- 
nish electric  power  to  a  lumber  company  op- 
eratiug  a  mill  some  two  miles  distant  from 
the  defendant's  power  plant  at  the  cost  and 
expense  of  the  latter.  With  a  view  to  reliev- 
ing Its^  from  responsibility  for  the  broken 
wire,  defendant  offered  to  show  the  contract 
between  itself  aiA  the  lumber  company,  by 


the  terms  of  whiA  ttie  latter  company  ob- 
ligated Itself  to  properly  maintain  and  saf^ 
guard  tb»  Une  at  its  own  cost  uid  that  all 
tiiat  was  required  of  deftedant  was  to  fnr- 
nidi  for  a  stipulated  consideration  the  nec- 
essary electric  power,  and  offered  further  to 
show  the  degree  of  vl^lance  the  lumber 
company  had  e»rclsed  to  safeguard  the 
line.  The  court  admitted  tbe  evidence  relat- 
ing to  the  last  part  of  the  offer,  but  denied 
the  offer  of  the  contract  to  show  what  was 
required  of  the  lumber  company  in  tbe  vray 
of  fare. 

The  third  and  fourth  assignments  relate 
to  ttils  latter  ruling.  Tbe  negligence  that 
pnmltted  this  broken  wire  to  remain  tor 
considerable  time  on  the  highway  was  the 
oegUgoice  of  the  party  udng  the  wire  to  con-  ' 
vey  the  tiectric  current  It  furnished  and 
controlled.  So  much  was  expressly  ruled  In 
Dal  try  v.  Elect  Light,  Heat  ft  Power  Oo., 
a08  Pa.  40G,  67  AtL  838,  as  wlU  appear  by  the 
following  extract  from  the  opinion  in  that 
case;  , 

"That  the  company  did  not  eonstmet  tbe 
line  at  its  own  expense  cannot  relieve  it  from 
the  duty  to  exercise  care  lo  keeping  it  in  proper 
condition  and  repair  daring  the  period  the 
wire  carried  its  electric  cnrroDt  The  ownership 
of  the  wire  cannot  affect  the  company's  lia- 
bility for  failure  to  observe  this  duty  nader  the 
facts  disdoBed  by  the  evidence  in  thU  case. 
When  charged  with  its  electrici^  the  wire  was 
in  tbe  possession  and  ocmtrol  of  the  d^endant 
company,  so  far  as  concerned  its  duty  to  keep 
it  in  repair  and  In  proper  condition  and  posi- 
tion to  protect  those  who  might  come  in  con- 
tact with  it  The  danger  lay  not  in  the  wire, 
but  in  tbe  *subtle  fluid'  sent  through  it  by  tbe 
defendant  company.  It  was  not  the  wire  that 
injared  the  boy,  but  the  electric  current  which 
it  bore  from  the  defendant's  dynamo.  The  use 
of  the  wire  by  the  defendant  and  not  the  wire 
itself,  caused  the  Injury  to  the  diild.  Hence,  * 
it  logically  follows  that  notwithstanding  tbe 
ownership  of  the  wire  may  have  been  in  an- 
other, the  defendant  company  must  be  consid- 
ered as  in  possession  of,  and  as  using,  it  at  tbe 
time  of  the  accident  and,  therefore,  responsible 
for  any  injury  resolting  from  the  failure  to  in- 
spect and  keep  It  in  proper  condition  and  repair 
when  charged  with  the  company's  electricity." 

No  further  dtatton  is  needed  to  show  that 
the  offer  vras  properly  rejected  as  Irrelevant. 
The  fullest  opportunity  was  afforded  the  de- 
fendant to  show  what  care  hi^  been  exer^ 
deed  by  itself  and  by  tbe  lumber  company  to 
safeguard  the  wire,  and  the  evidence  was 
properly  confined  within  these  limits. 

[B]  The  fifth  assignment  complains  of  the 
refusal  of  the  court  of  the  point  submitted  to 
the  efltect  that  if  tbe  Jury  believed  tbe  testi- 
mony of  the  physician  called  by  the  plaintiff, 
and  who  bad  seen  and  examined  Uie  plalntitF 
the  day  he  had  received  his  Injury,  and  again 
within  four  days  thereafter,  and  diagnosed 
the  injuries  as  slight  so  far  as  he  was  able 
to  observe,  they  would  not  be  Justified  in  al- 
lowing him  damages  for  permanent  Injuries. 
Manifestly  such  instruction  would  have  been 
error.  It  did  not  follow  that  the  Jury  could 
not  without  discrediting  this  physician,  who, 
when  the  accident  occurred,  could  see  no 
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mora  than  tbat  tbe  lad's  hands  were  burned 
severely,  and  tliat  he  was  burned  on  the 
neck,  side  of  the  head,  legs,  and  bacb,  accept 
conclusions  of  other  medical  experts,  who 
testified  from  subseQuent  examinations  of  the 
lad  that  what  tbe  first  physician  called  ex- 
ternal wounds  Indicated  injuries  of  far  more 
serious  Import  There  was  no  such  contra- 
diction between  tbe  testimony  of  these  wit- 
nesses as  that  the  acceptance  of  the  conclu- 
sious  of  the  one  would  necessarily  mean  the 
rejection  of  any  other.  The  point  was  prop- 
erly refused. 

The  remaintlig  assignment  Is  to  the  refusal 
of  the  point  asking  for  binding  instructions. 
In  view  of  what  we  have  already  said*  the 
point  calls  for  no  further  discussion. 

The  assignments  aie  overruled,  and  tbe 
JudgmoLt  iB  afltemecL 


In  r«  BEES'  ESTATE. 
Appeal  of  SNYDEB  et  aL 

(SnpraoM  Court  of  Pennsylvania.   JoIt  1, 

1914.) 

1.  EXBCTJIOBS  AND  AdUINISTBATOBS  (8  509*)— 

pExmoN  TO  Rbview  Account— Amount  or 
Counsel  Pee— Relevancy  of  Evidence. 
A  testator,  dying  In  Wyoming,  left  one- 
fifth  of  his  estate  to  a  brother  living  in  Penn- 
sylvania, and  the  remainder  to  his  other  broth- 
ers and  sisters  living  in  Wales.  Tbe  Wyoming 
court  decreed  distribution,  and  found  that  a  dev- 
isee of  oDe-fi£th  of  tbe  estate  had  died  previous 
to  testator's  death,  intestate,  unmarried,  and 
without  issue;  but  before  distribution  was  ac- 
tually made  it  appeared  tbat  such  devisee  wai 
alive  at  testator's  deatb,  and  had  sinCe  died  in- 
testate, leaving  a  widow,  but  no  issue.  An  ad- 
ministrator was  appointed  in  Pennsylvania  for 
such  devisee's  estate,  and  ancillary  letters  of 
administration  were  taken  out  in  Wyoming. 
Exceptions  to  the  account  filed  in  Pennsylva- 
nia were  sustained  in  part,  the  accountant  being 
surcharged  with  a  portion  of  the  fees  paid  his 
counsel,  and  thereafter  the  account  was  con- 
firmed absolutely.  Subsequently  tbe  administra- 
tor petitioned  for  a  rehearing,  claiming  that  cer- 
tain letters  not  previously  produced  would  show 
tbat  certain  heirs  were  guilty  of  fraud  and  per- 
jury in  testifying  regarding  the  alleged  death  of 
accountant's  decedent  Held,  that  uie  orphans' 
court  properly  dismissed  such  petition  on  the 
ground  t&at  such  letters  were  irrelevant  to 
the  determination  of  the  amount  of  the  counsel 
fees  to  be  allowed. 

CBd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  SI  ^99-2219, 
22S3,  2234 ;  Dec.  Dig.  f  509.*] 

2.  EXECDTOBB  Ann  AniONtSTEATOBS  Q  608*)— 
PBTITIOn  TO  BeTIEW  ACOOUWT— DlSMIBBAT.. 

A  petition  for  a  review  of  an  account  set- 
tled and  confirmed  In  the  orphans'  court  is  prop- 
erly dismissed,  where  it  does  not  show  either  an 
error  of  law  apiurent  on  the  face  of  tbe  record, 
or  new  matter  which  has  arisen  since  the  de- 
cree, or  the  subsequent  discovery  of  new  evi- 
dence which  could  not  have  been  previously  ob- 
tained by  the  use  of  due  diligence. 

[£d.  Note.— For  other  cases,  see  Executors  and 
Administrators.  Cent.  Die.  {i  2199-2219,  2233, 
2234;  Dec.  Dig.  8  S09.*J 

3.  EXECUTOBS  AND  ADMINISTKATOBS  ({509*)— 

Accounting— RiaiiT  to  Object. 

Where  a  Pennsylvania  adminiHtrator,  In- 
stead of  charging  hiraeelf  with  the  amount  ac- 


tually received  by  him,  dmrged  himself  with  the 
full  amount  received  by  an  ancillary  Wyoming 
administrator,  and  then  set  off  this  extra  charge 
in  part  by  a  credit  entiy  for  the  payment  of 
costs  and  expenses  in  wyomin|^  but  did  not 
claim  credit  for  a  sum  paid  by  l£e  ancillary  ad- 
ministrator to  the  widow  in  partial  distribution, 
and  the  accoont  was  absolutely  confirmed,  with- 
out exceptions  thereto  being  taken,  the  court 
properly  refused,  at  the  instance  of  the  widow, 
to  snbsieq[uently  allow  a  reduction  of  the  ddilt 
side  of  the  account 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  2190^2219, 
223S,  2234 ;  Dec  Dig.  8  609.*! 

4.  ExECUTOEs  AttD  Administbatobs  (|  626*)— 
ACCOUNTINO— JUBISDICTION  TO  SuBCHABGX 
DiSTBtBUTEES  —  COSTB  OF  FOBEIQN  ANCZL- 
LABT  ADUTNISTBATION. 

On  the  audit  of  an  administrator's  account, 
the  Pennsylvania  court  was  without  jurisdic- 
tion to  surcharge  certain  distributees  with  th« 
costs  and  expenses  of  an  ancillary  administra- 
tion in  Wyoming,  where  the  orlgiiml  estate  was 
distributed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  K  2360-2354; 
Dec.  Dig.  8  626.»] 

Appeal  from   Orphans'   Court,  Luseme 

County. 

Petltltm  by  J.  F.  Snyder,  administrator  of 
the  estate  of  Lewis  Anthony  Bees,  deceased, 
for  a  r^earlng  on  exceptions  to  his  account 
From  a  decree  refnslug  a  rehearing,  and  dis- 
missing aceptlons  to  r^rt  of  audit,  J.  F. 
Snyder,  administrator,  and  otbeis,  separate^ 
appeal.  Affirmed. 

The  court  refused  the  petition  and  dismiss- 
ed the  exceptions.  3.  F.  Snyder  appealed 
from  the  decree  refusing  the  petition  for  a 
rehearing,  being  case  No.  93.  Kate  Bees, 
widow  of  Ii»ris  Anthony  Bees,  deceased,  and 
J.  F.  Snyder,  administrator,  appealed  from 
the  decree  of  the  court  dismissing  the  excep- 
titms,  being  cases  Nos.  141  and  374. 

Argued  before  FELL,  C.  J.,  and  AfESTBB- 
ZAT,  POTTEB,  BLKIN,  and  8TBWABT,  JJ. 

In  No.  93: 

'  Bush  Trescott,  of  Wilkes-Barre,  for  ap[>el- 
lant  Benjamin  B.  Jones,  of  Wilkes-Barre, 
for  appellees. 

In  Mos.  141  and  874: 

Edmund  6.  Butler,  of  Wllkes/Barre,  for 
appellants.  Benjamin  B.  Jones  and  Evan  O. 
Jones,  both  of  Wilkes-Barre,  for  appeUees. 

POTTEB,  J.  Arising  out  of  the  same 
state  of  facts,  we  have  here  three  appeals 
from  tbe  decree  of  the  orphans'  court  of  Lu- 
zerne county,  in  the  estate  of  Lewis  Anthony 
Bees,  deceased.  These  appeals  were  argued 
together,  and  will  be  disposed  of  In  one  opin- 
ion. 

The  following  facts  are  not  In  dispute: 
David  Reea  died  at  Evanston,  Wyo.,  on  De- 
cember 30,  1906,  unmarried  and  without  is- 
sue, and  leaving  an  estate  valued  at  upwards 
of  $50,000.  By  his  wiU  he  left  one-fifth  of 
the  estate  to  his  brother,  Lewis  Anthony 
Rees,  and  the  remainder  to  his  brothers  and 
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sisters  living  at  Swansea,  Wales,  wblcfa  was 
hlfl  naflve  place.  Depotitiona  of  bis  brothers 
and  slBters,  and  other  witnesses,  were  taken 
at  Swansea,  nnder  a  commission  from  the  or- 
phans' court,  Wyoming.  These  depositions 
were  to  the  effect  that  Lewis  Anthony  Rees 
never  married,  and  was 'supposed  to  bare  per- 
ished In  the  year  1889  In  the  Johnstown  flood. 
i:poQ  this  testimony,  the  Wyoming  court 
uiade  a  final  decree  of  distribution,  Vblcb 
contained  a  finding  of  fact  that  Lewis  An- 
thony Rees  had  died  previous  to  the  death 
of  David  Bees,  Intestate,  immarrled,  and 
without  tesue,  and  that  the  legacy  to  him 
had  therefore  lapsed.  The  &atixe  fund  for 
distribution  was  therefore  ordered  to  be  dis- 
tributed amoi^  the  testator's  brothers  and 
sisters  and  the  children  of  deceased  brothers 
aud  sisters  M  Wales.  But  before  distribu- 
tion was  actually  mode  It  was  discovered 
that  Lewis  Anthony  Rees  did  not  die  unmar- 
ried. In  the  year  1889,  but  was  living  at 
Mountain  Top,  Luzerne  coun^,  Fa.,  at  the 
time  of  the  death  of  David  Bees,  and  was 
married.  Bis  death  occurred  on  January  15, 
1008,  intestate,  leaving  a  widow,  Kate  Rees, 
bat  no  issue.  The  widow  employed  Rush 
Trescott,  Esq.,  a  member  of  the  Luzerne  coun- 
ty bar,  to  represent  her,  and  letters  of  admin- 
istration '  on  the  estate  of  Lewis  Anthony 
Rees  were,  at  her  request,  granted  to  J.  F. 
Snyder,  postmaster  at  Mountain  Top,  who 
also  «igaged  Mr.  Trescott  to  act  as  counsel 
for  the  estate.  There  being  no  funda  with 
which  to  pay  counsel  fees  or  expenses,  the 
administrator  made  an  agreement  with  Mr. 
Trescott  to  pay  him  a  contingent  fee  of  one- 
third  of  whatever  amount  he  should  recover 
for  the  estate,  together  with  his  expenses. 
The  identity  of  Lewis  Anthony  Bees  was  es- 
tablished, and  ancillary  letters  of  adminis- 
tration on  his  estate  were  taken  out  in  Wy- 
oming, and  bis  share  of  the  estate  of  David 
Rees  was  awarded  to  the  ancillary  admin- 
istrator. On  the  settlement  of  the  last  ac- 
count, the  Pennsylvania  ^minlstrator  charg- 
ed himself  with  the  receipt  of  $9,011.40  from 
the  ancillary  administrator  In  Wyoming.  In 
connection  with  the  proceedings  in  Wyomiug, 
tt  became  necessary  for  Mr.  Trescott  to  go  to 
Gvanston,  and  to  Salt  Lake  City,  being  ab- 
sent on  the  trip  23  days.  In  his  account,  the 
Tennsylvonla  administrator,  J.  F.  Snider, 
claimed  credit  for  the  payment  to  Mr.  Tres- 
cott of  his  expenses  on  this  trip,  and  with 
the  payment  to  him,  under  the  agreement,  of 
one-third  the  amount  recovered,  being  $3y> 
003.80.  To  the  allowance  of  these  credits, 
exceptions  were  filed,  which  the  auditing 
judge  sustained  In  part,  surcharging  the  ac- 
countant with  the  sum  of  $2,013.40.  The  ad- 
judication on  the  exceptions  was  filed  Feb- 
ruary 7,  1913,  and  confirmed  absolutely.  On 
Uardi  24, 1913,  the  accountant,  J.  F.  Snyder, 
administrator,  filed  a  petition  alleging  that 
certain  letters,  wbh:h  bad  been  mislaid  and 
not  produced  at  the  audit,  and  which  tended 


to  prove  fraud  and  perjury  in  the  testimony 
of  some  of  the  witnesses  in  Swansea,  Wales, 
in  regard  to  the  marriage  and  supposed  death 
of  Lewis  Anthony  Bees,  had  been  found,  and 
praying  that  the  case  might  be  reopened  for 
the  purpose  of  introducing  these  letters  In 
evidence.  A  rule  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  allowed 
was  granted,  and  on  September  2,  1913,  was 
dismissed  by  the  court.  The  petitioner  has 
appealed,  the  appeal  being  No.  93,  January 
term.  1014. 

Upw  the  aodit  for  distribution,  as  appears 
by  tlie  reoMd  of  the  auditliu;  judge,  counsel 
for  tbe  widow  moved  to  strike  out  of  the  ad- 
minlatrator's  account,  and  remove  frtun  the 
fund  for  dlsMbutlon,  two  items,  aggregatiUig 
$2,250,  which  were  included  in  the  sum  of 
$9,011.40,  with  whl<di  the  administrator  had 
charged  himself 'as  coming  from  the  David 
Rees  estate.  TMb  sum  of  $2,260  was  the 
amount  claimed  to  have  been  paid  by  tbe  an- 
cillary administrator  to  the  widow  of  the 
decedent  as  parttol  distribution  of  the  es- 
tate in  Wyoming.  The  auditing  Judge  held 
that  the  motion  was  In  effect  an  effort  to 
obtain  a  review  of  the  administrator's  ac- 
count, for  whidk  no  legal  or  equitable  rea- 
son was  given,  and  therefore  refused  it. 
Counsel  for  the  widow  also  moved  that  the 
costs  and  expeneea  of  the  ancillary  adminis- 
tration *ln  Wyoming  be  charged  against  the 
collateral  heirs  of  the  decedent.  Tbe  audit- 
ing judge  held  that  this  was  not  a  matter 
within  his  Jurisdiction,  and  that  be  could  do 
nothing  more  than  to  distribute  the  balance 
shown  by  the  administrator's  account,  as 
restated  by  the  court.  He  therefore  awarded 
one-half  of  the  balance  to  the  widow,  and 
divided  the  other  half  among  the  collateral 
heirs  and  next  of  kin  of  the  decedent  On 
behatf  of  the  widow  and  on  behalf  of  the  ad- 
ministrator exertions  were  filed,  which  were 
dismissed,  and  the  retwrt  of  the  audit  was 
confirmed  absolntely.  The  widow  has  ap- 
pealed, her  appeal  being  No.  141,  January 
term,  1914,  and  the  administrator  has  also 
appealed,  his  appeal  being  No.  874,  January 
term,  1914. 

[1 1  In  the  first  appeal  of  J.  F.  Snyder,  ad- 
ministrator, at  No.  03,  January  term,  1914, 
the  decree  dismissing  the  petition  to  review 
the  audit  of  the  administrator's  account  is 
assigned  as  error.  On  exceptions  to  this  ac- 
count the  court  below  surcharged  the  account- 
ant with  the  sum  of  $2,433.17.  It  consisted 
in  great  part  of  a  reduction  In  the  amount 
of  counsel  fees,  for  which  credit  was  claim- 
ed ;  the  allowance  being  reduced  from 
$3,003.80  to  $900.  The  agrement  was 
that  counsel  should  receive  one-third  ot 
whatever  amount  might  be  recovered  from 
the  estate  of  David  Bees,  deceased.  The 
total  amount  so  recovered  was  altered 
in  the  account  as  $9,011.40;  but  this  was  the 
full  amount  received  by  the  Wyoming  admin- 
istrator, and  the  expenses,  and  a  partial  dla- 
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trlbatlan  made  there  to  the  widow,  reduced 
the  actual  amount  received  by  tble  accooutant 
to  $6375.84.  The  court  below  held  that  the 
amount  claimed  as  compensation  for  services 
as  counsel  was  unreasonable,  and  allowed  in- 
stead the  sum  of  f990,  surcharging  the  ac- 
countant In  this  Item,  with  the  sum  of  $2,013.- 
80.  To  this  surcharge  no  exception  was  filed, 
and  the  Account  as  amended  was  confirmed  ab- 
solutely. Subsequently  appellant  petitioned 
the  court  to  reopen  the  case  and  grant  a  re- 
hearing, In  order  that  certain  letters  might  be 
produced  in  evidence.  These  letters  were  In 
the  possession  of  the  appellant  prior  to  the 
hearing,  but  had  been  mislaid  and  were  not 
produced.  They  were  afterwards  found. 
The  letters  tended  to  show  that  testimony 
glren  by  the  writers  in  connection  with  the 
proceedings  in  Wyoming,  to  the  effect  that 
Lewis  Anthony  Rees  had  never  married  and 
had  lost  his  life  in  the  Johnstown  flood,  was 
known  by  them  to  be  false.  The  court  below 
in  its  opinion  refusing  to  grant  a  rehearing 
says: 

"The  effect  of  the  letters,  U  admitted  in  evi- 
dence, and  they  remained  unexplained,  would 
be  to  modify  our  findings  that  there  was  no 
ground  whatever  to  impute  fraud  or  untruth- 
fulness to  the  Welsh  heirs." 

We  do  not  see  that  the  motives  of  the 
Welsh  heirs  In  giving  testimony  had  any 
bearing  upon  the  question  of  the  value  of 
services  rendered  by  counsel  to  the  estate. 
The  court  below,  however,  after  reviewing 
the  testimony,  was  still  of  the  opinion  that  it 
had  been  liberal  in  its  allowance  for  counsel 
fees  for  services  rendered.  We  cannot  say 
that  it  was  wrong  In  tills  respect 

[2]  Aside  from  this,  as  the  account  had 
been  previously  confirmed,  the  court  below 
very  properly  treated  the  petition  for  a  re- 
hearing as  an  application  for  a  review  of  the 
original  findings.  In  Nixon's  Appeal,  239 
Pa.  273,  86  Ati.  849,  in  an  opinion  of  the  or- 
phans' court,  aflSrmed  by  this  conrt,  It  was 
held  to  be  settled  law  that  the  petitioner  for 
a  review  of  an  account  settled  and  confirmed 
in  the  orphans'  court  must  show  one  of  three 
things:  (1)  An  error  of  law  apparent  on  the 
face  of  the  record;  (2)  new  matter  which 
has  arisen  since  the  decree;  or  (3)  the  sub- 
sequent discovery  of  new  evidence  which 
could  not  have  been  obtained  previously  by 
the  use  of  due  diligence.  In  the  present  case 
none  of  these  essentials  to  the  granting  of  a 
review  were  found  in  the  petiUoB.  It  was 
properly  refused. 

Appeal  at  No.  141,  January  Term,  1914. 

[3]  This  is  an  appeal  of  Kate  Rees,  the 
widow,  from  the  final  decree  of  distribution. 
It  is  contended  on  her  behalf  that  the  court 
below  erred  in  refusing  to  reduce,  by  the 
sum  of  $2,250,  the  amount  with  which  the 
accountant  charged  himself.  This  was  the 
sum  for  which  the  ancillary  administrator 
in  Wyoming  claimed  credit  as  having  been 
paid  to  the  widow  In  partial  distribution. 


That  account  showed  a  balance  for  dlstribu* 
tion  of  $6,587.81,  of  whldi  the  Wyoming  oonr^ 
after  making  certain  deductions  for  costs  and 
exx)efises,  ordered  the  sum  of  $5375.84  to  be 
paid  over  to  J,  F.  Snyder  as  administrator 
of  the  domicile.  When  the  Pennsylvania  ad- 
ministrator filed  hla  account,  however,  he  did 
not  charge  himself  vdth  this  balance  of 
$5,375.84,  but  Instead  he  was  charged  with 
the  sum  of  $9,011.40,  which  was  the  foU 
amount  received  by  the  Wyoming  adminis- 
trator of  the  estate  of  Lewis  Anthony  Reea, 
deceased.  The  accountant  proceeded  to  offset 
this  extra  charge  in  part  by  an  ratry  upon 
the  other  side  of  the  account,  In  which  he 
took  credit  for  the  payment  of  the  costs  and 
expenses  in  Wyoming;  but  he  did  not  claim 
any  credit  for  the  payment  of  $2,250,  in  par- 
tial distribution  by  the  ancillary  administra- 
tor to  the  widow.  The  question  whether  or 
not  this  was  the  proper  way  to  state  the 
account  might  very  well  have  been  raised  at 
the  proper  time  and  place  and  by  a  proper 
party.  But  It  cannot  be  raised  here.  This 
appellant  filed  no  exceptions  to  the  account, 
and  it  has  been  confirmed  absolutely.  At 
the  last  audit,  the  court  below  was  concerned 
only  with  the  distribution  of  the  fund  then 
shown  to  be  in  the  hands  of  the  accountant. 
It  should  also  be  noted  that  no  complaint  as 
to  this  matter  Is  made  by  the  accountant 
himself,  and,  If  be  was  satisfied  with  the  way 
In  which  the  debit  side  of  the  account  was 
prepared  for  htm  by  his  counsel,  this  appel- 
lant, the  widow,  had  no  standing  to  ask  to 
have  the  amount  reduced,  even  if  her  applica- 
tion had  been  at  the  proper  time.  It  is  ap- 
parent that  the  purpose  of  appellant  In  ask- 
ing to  have  the  debit  side  of  the  account 
reduced  is  to  lessen  the  amount  for  distribu- 
tion, so  that  the  distribution  shares  of  the 
Welsh  heirs  may  be  decreased,  and  the  total 
amount  of  her  own' share  Increased.  ThiB 
would  follow  If  the  $2,250  paid  her  In  Wyo- 
ming he  accounted  for  separately. 

[4]  The  court  below  is  also  charged  with 
error  in  holding  that  It  had  no  JarisdicUon  to 
entertain  the  motion  to  surcharge  the  Welsh 
dlstribiltees  with  the  costs  and  expenses  ot 
the  ancillary  administration  In  Wyoming,  in 
the  proceedings  in  that  state  to  collect  the 
share  of  Lewis  Anthony  Rees  in  the  estate  of 
David  Rees.  We  agree  with  the  court  below 
that  this  was  a  matter  for  the  determination 
of  the  Wyoming  court,  and  that,  if  the  ques- 
tion was  to  be  raised  at  all,  It  should  have 
been  raised  In  that  Jnrisdlction.  The  estate 
of  David  Rees  was  .distributed  entirely  In 
Wyoming,  part  of  it  to  the  ancillary  adminis- 
trator of  Lewis  Anthony  Rees,  and  part  of  it 
to  the  Welsh  legatees.  When  the  distribatlon 
was  made,  any  one  Interested  In  the  estate 
of  Lewis  Anthony  Rees  had  the  opportunity 
to  raise  any  question  as  to  the  proper  division 
of  the  costs  and  oqienses  as  between  the 
various  distributees.  Not  having  done  bo,  aU 
parties  In  Interest  are  concluded  by  the  de- 
cree of  the  Wyoming  coortt  and  tbe  anas- 
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aon  cannot  properly  be  raised  In  the  present 
distrlbntlon.  It  Is  a  mere  coincidence,  that 
tlie  collateral  heirs  of  Lewis  Anthony  Rees 
are  the  same  persons  as  those  to  whom  fonr- 
fifths  (hC  the  estate  of  David  Reea  was  award- 
ed by  the  Wyoming  court  If  iLewis  Anthony 
Rees  had  left  Issue,  or  had  died  testate,  it 
would  hare  been  otherwise.  In  that  event 
the  right  of  his  estate  to  compel  other  legatees 
of  David  Bees  to  bear  the  costs  and  expenses, 
which  are  here  in  qaestton,  would  necessarily 
bave  been  determined  In  Wyoming.  In  the 
present  proceeding,  as  the  court  below  very 
properly  held,  the  only  matter  with  which  it 
had  to  deal  was  "the  distribution  of  the 
amount  found  due  on  the  settlement  of  the 
administrator's  account."  We  find  no  merit 
io  any  of  the  assignments  of  error  filed  on 
bdialf  of  the  appellant,  Kate  Beea. 

in  the  appeal  at  No.  S74,  January  term,  by 
J.  F.  Snyder,  administrator,  appellant  seeks 
to  raise  the  same  question  as  that  raised  un- 
der the  appeal  of  Kate  Rees,  widow,  with  re- 
spect to  charging  the  costs  and  expenses  of 
tbe  Wymnlug  administrator  against  the 
shares  of  the  Welsh  distributees  In  the  pres- 
oit  fond.  What  we  have  just  said  upon 
that  qnestitai  in  the  Bees  appeal  dls[>0Bes  of 
that  point  The  court  below  was  clearly 
right  in  holding  that  it  was  without  Jurisdic- 
tion to  consider  that  matter  here. 

^e  decree  of  the  court  below  la  affirmed. 
Tbe  appeals  at  No.  93,  No.  141,  and  No.  374, 
January  term,  1914,  are  all  dismissed.  Tbe 
imwlUmt  in  each  case  to  bear  the  costs  of 
tibat  WpeftL 


UIRARD  TRUST  CO.  OF  PHILADELPHIA 
et  aL  V.  DBLAWABE  ft  H.  CO. 

(Supreme  Court  of  Peonaylvania.    July  1, 
1914.) 

L  UlNBS  AHD  MlHSBALS  70*)  —  MiRIHa 
LEASK— CONSEKUOrXOK  BT  A0T8  OW  PAS- 
TIES. 

Tlie  N.  Company,  which  owned  a  large 
tract  of  land  as  tenant  in  common  with  S., 
m  1871  sranCed  to  the  D.  Company,  with  S.'s 
consent  the  right  to  mine  coal  therefrom.  Tbe 
U.  Company  r^olarly  accounted  to  S.  for  such 
cool  aa  passed  over  a  %-inch  square  mesh,  hot 
gnve  no  information  relative  to  tiie  smaller  size, 
and  approiiriated  them  without  paying  royalty 
thereon.  In  1878  8.  nanted  to  the  D.  Compa- 
ny a  right  to  mine  cou  from  a  amall  tract  own- 
ed b;  him  in  severalty,  to  be  paid  for  at  25 
cents  per  ton,  and  provided  that  "any  coal  that 
wUl  pass  through  a  mesh  %  inch  square"  is 
not  to  be  paid  for.  This  lease  also  recited  that 
the  lefisee  was  to  continue  to  mine  coal  on  the 
large  tract,  paying  at  the  rate  of  25  cents  per 
ton  (or  S.'s  proportion  of  the  coal  so  mined  "as 
heretofore  and  according  to  their  established 
n«Re  and  praetioe."  SM,  that  the  execution 
of  this  last  lease  did  not  place  such  a  constriK- 
tion  on  the  contract  between  tbe  parties  as  en- 
titled the  leasee  to  appropriate  without  pay- 
ment of  royalties  such  coal  mined  from  the 
larger  tract  aa  would  pass  through  a  96-incb 
■quare  meah. 

[Ed.  Note.— For  other  caseR,  see  Mines  and 
Minerals,  Cent  Dig.  ||  192-197;  Dec.  Dig.  | 


2.  Sales  (||  6,  466*)— DzsnifouisHSD  fbok 
Lease— "SAZj!"—"CoiTDmoNAL  Sale." 

A  contract  providing  that  "the  party  of  tiu 
second  part  may  continue  to  mine  the  coal  from 
the  land,  •  *  ♦  paving  *  ■  •  •25  cents 
per  ton  for  *  *  *  the  coal  so  mined,"  cre- 
ated the  relation  of  lessor  and  lessee,  and  did 
not  constitute  a  "sale***  or  a  "condititmal  sale," 
of  the  coal  in  place. 

gld.  Note. — For  other  cases,  see  Sales,  Cent 
.  U  12,  1327-1331;   Dec.  Dig.  SS  6,  466.* 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seriea,  Conditional  Sale; 
Sale.] 

3.  Mines  and  Minebau  (8  70*)— Mining 
Lease— Acceptance  or  iNsnmciENT  Rot- 
ALTiES — Ebtoppel— Knowledge. 

Where  the  lessor  in  a  mining  lease  did 
not  know  of  a  practice  adopted  by  the  lessee  to 
appropriate  such  coal  as  would  pass  throu|(h  a 
%-inch  mesh  without  paying  for  same,  neither 
the  lessor  nor  bis  successor  in  interest  was  es- 
topped, by  acceptance  of  paymoit  for  such  coal 
as  passed  over  anch  mesh,  to  claim  additional 
royalties  for  the  smaller  sixes  of  coal,  though 
the  parties  had  agreed  in  tbe  lease  tbat  pay- 
ment for  the  coal  should  be  made  "in  accord- 
ance with  their  usual  condition  and  practice." 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerab,  Cent  Dig.  S|  192-197;  Dec.  Dig.  S 
70.*] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Bill  by  the  Glrard  Trust  Company  of  Phil- 
adelphia, trustee  of  the  estate  of  Clorindu 
W.  Steams,  deceased,  and  others,  against 
the  Delaware  ft  Hudson  Company,  for  an 
accounting  for  coal  mined  and  removed  by 
defendant  From  a  decree  for  defendant, 
plaintiffs  appeal.  Affirmed. 

From  the  record  it  appeared  tbat  prior  to 
1871  the  Northern  Coal  &  Iron  Company  and 
L.  D.  Shoemaker,  the  ancestor  of  plaintiffs, 
owned  as  tenants  in  common  about  950  acres 
of  laud  in  the  township  of  Plains,  Luzerne 
county.  In  the  year  1S71  said  company 
granted  to  defmdant  the  right  to  mine  the 
coal  from  the  premises  mentioned,  with 
the  c<msent  and  concurrence  of  the  company's 
cotenant  Shoemaker.  This  defendant  reg- 
ularly accounted  to  Mr.  Shoemaker  every 
three  months  for  the  proportion  of  the  coal 
larger  than  pea  mined  therefrom  paying  at 
the  rate  of  26  cents  per  ton  for  such  coal 
that  passed  over  a  %-incb  square  mesh,  but 
gave  out  no  infonnatlou  relative  to  the  small- 
er sizes  passing  through  said  mesh,  which  ii 
appropriated  without  paying  any  royalty  for 
the  same.  In  1878  Shoemaker,  who  owned 
in  severalty  S  acres  located  in  the  midst  of 
the  960  acres,  granted  the  coal  on  said  6 
acres  to  defendant,  to  be  paid  for  at  the 
rate  of  25  cents  per  ton,  and  he  expressly 
agreed  that  "any  coal  that  will  pass  through 
a  mesh  %  Inch  square  is  not  to  be  paid  for." 
This  lease  recited  that  the  defendant  has 
mined  and  is  mining  the  coal  from  the  sur- 
rounding land  held  In  common  "with  the  con- 
sent and  concurrence  of  Shoemaker,"  the 
defendant  "paying  and  has  paid  to  Sb'oemak- 
er  for  his  proportion  of  the  coal  heretofore 
mined  from  the  land  so  held  in  common  at 
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the  rate  of  25  cents  per  ton,  and  In  accord- 
ance with  their  usual  condition  and  prac- 
tice."  The  terms  of  said  coal  lease  provided: 

**It  Is  farther  agreed  that  the  said  part7  oi 
the  second  part  [defendant]  ma;  continae  to 
mine  the  coal  from  the  land  so  held  [in  com- 
mon], •  •  •  paying  the  said  Shoemaker,  his 
heirs  and  assigns,  at  the  rate  of  £KS  cents  per 
ton  for  his  prmortion  of  the  coal  so  mined,  as 
heretofore,  ana  acooxdinc  to  their  ostabUwied 
usage  and  practice," 

From  the  time  oC  tbia  agreement  tbe  onl 
from  tlie  fi  acres  waa  mined,  together  with 
the  cool  from  the  land  held  in  oommwi,  and 
was  all  commingled  in  preparation  at  de- 
fendant's several  breakers.  As  had  prerions- 
ly  been  the  practice,  statements  were  regu- 
larly sent  to  Shoemakm  np  to  the  time  of 
hia  death,  and  thereafter  to  hla  heirs,  the 
plaintiffs,  covering  a  period  of  some  40  years, 
and  embracliv  in  tlie  statements  tbe  number 
of  tons  of  sizes  larger  than  pea  mined  from 
the  6  acres,  as  well  as  the  number  of  tons 
of  sizes  larger  than  pea  mined  from  the 
land  In  common;  but  gadb.  Btatemraits  gave 
out  no  infbrmatlon  relative  to  tiie  smaller 
sizes,  which  defmdant  company  was  appro- 
priating without  paying  any  royal^  for  the 
same. 

Other  fiu!tB  i^pear  in  Che  opinion  of  the 
Supreme  Ooort  The  court  directed  an  ac- 
counting and  <m  final  hearing  fonnd  that 
plaintiff  was  oitttled  to  a  decree  for  $38,638.- 
71.  with  interest 

Argued  before  FELL,  C  J.,  and  MBiSTKB- 
ZAT.  ELKIN,  STBWART,  and  MOSGHZIS- 
KEB,  3J. 

Geot^e  B.  Bedford,  of  Wllkes-Barre,  and 
James  H.  Torrey,  of  Seranton,  for  appellant. 
P.  W.  Wheaton  and  William  a  Price,  both 
of  Wllkes-Bane,  for  appellee. 

ELKIN,  J.  0^  bill  was  filed  for  an  ac- 
counting for  coal  mined  and  removed  by  de- 
fendant and  not  paid  for.  There  is  no  sub- 
stantial dispute  about  the  facta,  and  tbe  case 
turns  upon  the  interpretation  of  the  contract 
between  tl^e  parties.  The  agreement  is  in 
writing  and  was  executed  July  18,  1878. 
The  clause  which  forms  the  basis  of  this 
litigation  provides  as  follows: 

"And  further  it  is  hereby  agreed  Hat  the  said 
party  of  the  second  part  may  continue  to  mine 
the  coal  from  the  landa  so  held  by  the  North- 
ern Coal  &  Iron  Company  and  the  said  Lazarus 
D.  Shoemaker  as  tenants  in  common,  paying  to 
the  said  L.  D.  Shoemaker,  his  heirs  or  assigns, 
at  the  rate  of  twenty-five  (25)  cents  per  ton 
for  his  proportion  of  the  coal  so  mined  as  here- 
tofore, and  according  to  their  established  usage 
and  practice,  and  without  any  liability  for  any 
damage  that  may  occur  from  mining  and  re- 
moving the  coal,  or  any  part  thereof,  in  or  from 
said  land  so  as  aforesaid  held  in  common,  or 
for  the  occupation  and  uae  of  the  surface  there- 
ot" 

[1]  The  primary  purpose  for  executing  the 
agreement  of  1878  seems  to  have  been  to 
grant  or  lease  all  the  merchantable  coal  un- 
derlying a  certain  5-acre  tract  of  land  be- 
longing to  L.  D.  Shoemaker,  but  which  was 
indqmident  (tf  and  had  no  connection  with 


the  Interest  hdd  by  him  as  toutnt  In  ccun- 
mon  in  the  coal  which  forms  the  snbject- 
matter  of  tlie  present  controversy.  In  1871. 
tbe  Northern  Coal  ft  Irtm  Company  granted 
appellant  the  right  to  mine  ooal  from  the 
lands  held  by  It  as  tenant  In  common  with 
Shoemaker,  and  this  was  done  with  the 
consent  of  the  latter.  Under  that  lease  aiH 
pellant  accounted  to  8bo»naker  every  three 
months  for  the  coal  mined  from  the  prem- 
ises at  the  rate  of  26  cents  per  ton  for  his 
proportion  thereof.  It  is  true  that  under  tbe 
lease  of  1871  the  lessee  only  paid  for  the 
coal  which  passed  over  a  %-inch  mesh,  bat 
In  the  quarterly  statements  rendered  from 
time  to  time  to  Shoemak^  daring  the  entire 
period  no  mention  was  made  of  the  sizes 
of  coal  mined  and  removed,  nor  was  there 
any  suftgestlon  or  notice  that  the  smaller 
sizes  were  not  Included  in  the  total  amonnt 
accounted  for.  These  statements  simply 
showed  the  total  number  of  tons  accounted 
for  during  the  quarter,  without  specifying 
sizes.  Tills  was  the  situation  when  tbe 
agreement  of  1878  was  entered  Into. 

Ap[>el1ant  Inedsts  upon  Ha  right  to  take  all 
the  coal  that  passes  over  or  through  tbe  mesh 
by  paying  at  the  rate  of  25  cents  per  ton  for 
tbe  larger  sizes  of  coal  passing  over  the  mesh. 
If  this  interpretation  be  sustatued,  it  means 
that  the  lessee  can  appropriate  the  pea  and 
smaller  sizes  of  coal  without  paying  anything 
for  the  same.  The  real  question  for  decision 
is  whether  the  contracting  parties  so  cove- 
nanted, or  perhaps  whether  by  tJHeir  acts 
they  placed  such  a  construction  upon  their 
agreement  We  find  nothing  in  the  clause 
above  recited,  or  in  any  other  part  of  the 
agreement  relating  to  the  coal  underlying  the 
land  held  by  the  parties  as  tenants  in  com- 
mon, to  Indicate  an  intention  to  give  the  les- 
see the  pea  and  smallw  rises  ot  coal  for  noth 
ing. 

[2]  The  agreement  did  not  constitute  a 
sale  of  the  coal  tn  place.  A  contract  regard- 
ing coal  in  place  may  be  a  sale  absolute,  a 
conditional  sale,  a  lease  In  the  ordinary  ac- 
ceptation of  that  term,  or  a  mere  license  to 
mine  and  remove  the  minerals.  Neumoyer  v. 
Andreas,  67  Pa.  446;  I>ennl8ton  v.  Haddock, 
200  Pa.  426,  60  AtL  197 ;  GaUagher  v.  Hlcka, 
210  Pa.  243,  66  AtL  623 ;  HoUenback  Coal  Go. 
V.  Coal  Co.,  219  Pa.  124,  67  AtL  987 ;  Bams- 
daU  V.  Gas  Co.,  226  Pa.  338,  74  Ati.  207,  26 
L.  B.  A.  (N.  S.)  614.  We  do  not  deem  it  im- 
[wrtant  to  define  In  precise  terms  what  kind 
of  an  Interest  tbe  lessee  took  under  the 
agreement  In  question.  It  certainly  did  not 
constitute  a  sale  of  the  coal  in  place,  nor  was 
It  a  conditional  sale;  and  as  we  view  it, 
there  Is  no  warrant  for  the  contention  that 
the  lessee  took  titie  to  all  the  coal  mined 
from  the  premises  by  simply  paying  for 
the  larger  sizes  which  passed  over  the  % 
Inch  mesh.  To  adopt  such  an  interpretation 
It  Is  necessary  to  read  Into  the  contract  what 
the  parties  themselves  did  not  insert 

We  oumot  agree  that  tbe  provisions  rdat 
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lug  to  tile  S-acre  tract  should  be  read  into 
the  claose  under  consideration.  The  parties 
were  dealing  with  two  dlfferoit  tracts  of  land 
ftod  made  different  prorlsions  respecting 
each.  The  smaller  tract  was  held  t^r  Shoe- 
maker In  fee,  while  his  iateresc  in  the  lar- 
ger tract  was  that  of  a  tenant  in  common. 
Tbe  &ct  tliat  the  contracting  parties  made 
different  proTislons  respecting  the  tracts  Is 
a  su^dent  answer  to  the  suggestion  that 
they  intended  both  tracts  to  be  operated  up- 
on the  same  terms  and  conditions.  As  to 
tlie  5-acre  tract  tbe  agreement  stipulated  tliat 
all  coal  passing  over  a  %-inch  mesh  should 
be  paid  for,  and  all  coal  passing  through  the 
mesh  should  not  be  paid  for ;  but  as  to  the 
property  held  in  common,  being  the  <me  in 
controversy,  there  Is  no  stipulation  as  to 
sizes  of  coal,  nor  any  suggestion  ttiat  tlie  les- 
see  shoold  bare  any  coal  wlthont  paying  for 
the  same. 

[t]  It  is  aigued  that  the  phrase  "in  accord- 
ance with  their  usual  conditions  and  prac- 
tice," which  appears  in  another  clause  of 
tbe  lease  resting  to  ttie  copi  held  by  Shoe- 
maker as  tenant  in  common,  was  intended 
to  include  In  the  agreement  of  1878  the  "con- 
ditions and  practice"  which  the  lessee  com- 
pany adopted  as  to  sixes  of  coal  to  be  paid 
for  under  the  lease  of  1871.  The  same  tLTgn- 
jDoA  is  made  as  to  the  phrase  "(according  to 
their  established  usage  and  practice,**  which 
appears  In  the  clause  her^lbefore  set  out. 
Aa  to  this  contention  tbe  learned  court  be- 
low said: 

"Neither  of  these  phrases,  however,  on  casual 
reading,  or  after  careful  analysis  of  the  evi- 
dence, or  of  the  inatrumeot  itaelf,  shows  an  in- 
tention to  reduce  tbe  measure  of  payment  to  the 
basis  of  coal  in  larger  sizes  only," 

The  evidence  is  not  sufficient  to  cluu^e 
Shoemaker  with  notice  that  the  lessee  was 
appropriating  the  smaller  sizes  of  coal  with- 
out paying  for  the  same.  The  quarterly 
statements  contained  no  such  notice,  and 
there  is  no  other  evidence  that  he  knew  or 
was  informed  of  any  such  practice.  Under 
these  drcumstancea  it  cannot  be  said  that 
lie  was  bound  by  a  practice  wbidi  the  lessee 
(ximpany  adopted,  but  about  wtaldi  l)e  wias 
not  Informed. 

The  same  may  be  said  as  to  the  suKestlon 
that  he  waived  his  right  to  claim  royalties 
In  addition  to  what  he  had  received,  and  was 
estopped  by  his  acts  from  now  claiming  pay- 
ment for  the  smaller  sizes  of  coal.  He  could 
not  be  estopped  by  the  acts  ot  the  other  par- 
ty to  the  contract  of  which  he  had  no  knowl- 
edge On  the  question  of  estoppel  the  follow- 
ing cases  are  In  point:  Dunham  v.  Haggerty, 
110  Pa.  566,  1  AU.  667;  Hoyt  v.  Kingston 
Coal  Co.,  212  Pa.  205,  61  AtL  886.  Even 
where  a  lessor,  by  receipting  In  full  for  a 
leaser  amount  of  coal  than  he  claimed  he 
was  entitled  to  receive,  waives  the  right  of 
himself  and  his  descendants  to  recover  the 
correct  amount,  yet  his  conduct  cannot  be 


considered  such  an  Intwpretatlon  of  the  lease 
as  to  prevent  his  descendants,  who  are  his 
legal  representattves,  from  asserting  a  differ- 
ent interpretation  of  It  Wright  v.  Coal  Co., 
182  Pa.  514,  38  AtL  491.  In  the  case  at  bar 
Shoemaker  did  not  receipt  in  full  for  all  siz- 
es of  coial  mined  and  removed.  He  only  re- 
ceipted for  the  number  of  tons  of  coal  which 
the  lessee  accounted  for,  without  spedfyiug 
sizes. 

After  a  careful  consideration  of  this  entire 
record,  we  have  concluded  that  tbe  learned 
court  below  properly  decided  the  case  under 
the  facts  as  well  as  tbe  law.  The  learned 
■chancellor  gave  the  case  intelligent  and  ex- 
haustive consideratloQ.  and  reached  a  con- 
clusion ttiat  accords  with  right  and  reiLson, 
and  does  no  violence  to  established  rules  of 
law.  We  find  nothing  in  the  record  to  war^ 
rant  a  reversal  of  the  decree. 

Decree  afflnoed,  at  cost  of  an>ellant 


BBIGHT  T.  BTJTHENIAN  GREEK  OATH- 
OUO  CONGREGATION. 

(Supreme  Court  of  Pennsylvania.   July  1, 
1914.) 

1.  Beliqiocs  Societies  (i  81*)— Action  oir 
Pabol  Contbaot^asz  roB  jubt. 

Where,  in  an  action  against  a  religions  cor- 
poration on  a  parol  contract  to  recover  for 
work  and  labor,  plaintiff  offered  to  prove  the 
contract,  its  execution  and  coBfirmntion,  the 
completion  and  acceptance  of  the  bailding,  and 
on  agreement  of  the  congregational  meeting  to 
pay  therefor,  and  produced  testimony  to  sus- 
tain his  offer,  tbe  case  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Beliglous  So- 
cieUes,  Cent  Dig.  }$  199-207;  Dec.  Dig.  S  31.*] 

2.  Heuoioub  SociBms  (|  18*)— Powebs— 
Ebbotion  of  Buildino. 

Since  a  religious  corporation  has  power 
to  do  whatever  is  reasonably  necessary  to  ac* 
complish  the  purposes  for  which  it  was  incor- 
porated, it  may,  through  its  properly  constitut- 
ed officials,  erect  a  church  buildliv* 

[Ed.  Note.F-For  oflier  cases;  see  Beliflous  So- 
CKtites,  Cent  Dig.  SI  111-129;   Dec.  Dig.  | 

3.  Rbuoioub  SociBTas  (I  29*)— EBEcnoir  of 
Cbubch  Buunina  —  Iaabilitt  fob  Bay- 

HEHT. 

^niat  the  officials  of  a  relU^lous  corporation 
have  exceeded  their  iwwer  in  contracting  for 
the  construction  of  a  church  building  without 
the  assent  of  a  majority  of  the  congregation, 
as  required  by  the  charter,  will  not  preclude  re- 
covery for  labor  and  materials  furnished,  where 
the  contract  has  been  ratified  by  the  church 
officials,  trustees,  building  committee,  and  con- 
gregation; and  by  acceptance  and  use  of  the 
church  by  the  congregation. 

[Ed.  Note.— For  other  cases,  see  Bdieious 
^uties.  Cent  Dig.  H  196-198;  Dec  Dig.  { 

4.  Religious  SociEnEB  (|  29*)  —  Grabtek 

FBOTISIONS— "DlSFOSINO  OF  OB  INODHBBB- 

JHO"  Realty. 

A  provision  of  the  charter  of  a  religious 
corporation  prohibiting  "disposing  of  or  io- 
cumbering"  the  corporation's  realty,  unless  done 
with  the  assent  of  a  majority  of  the  congrega- 
tion, did  not  prohibit  tlie  execution,  without 
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each  aasentt  of  a  oon tract  for  the  erection  of 
a  church  buildini. 

[Ed.  Mote.— For  other  caaes.  see  Religious 
^cieties.  Cent  Dig.  H  196-198;  Dec.  Dig.  S 

6.  Trial  (J  255*)— iNSTBUcnoNa  —  Duty  to 
Request. 

Where,  in  an  action  against  a  religions 
corporation  on  a  parol  contract  for  work  and 
labor,  defendant  contends  that  it  is  not  liable 
because  of  illcgalit;  of  the  contract,  it  should 
present  such  contention  by  reqaesthig  an  In- 
atruction  in  its  favor. 

[Bd.  Note.— For  other  case^  see  Trial.  Cent 
Dig.  U  627-641;  Dec.  mgTi  3SSM 

Appeal  from  Ooait  of  G<nimion  Pleaa»  Co- 
lumbia County. 

Assumpsit  by  Hunter  V.  Bright  against  the 
Ruthenian  Greek  Catholic  Congregation  of 
the  Assumption  of  the  Holy  Virgin  of  Cen- 
tralis, Pa.,  on  a  verbal  contract  to  recover 
for  work  and  labor.  From  judgment  for 
plalntlS,  defendant  appeals.  Affirmed. 

Argued  before  BROWN,  ME3TREZAT, 
POTTER,  STEWART,  and  MOSCHaiSKEB, 
JJ. 

Edward  J.  Flynn  and  A.  C.  Nowakoskl,  of 
Sbamokln,  for  appellant  Fred  Ikeler,  of 
Sbamokin,  and  8.  M.  Bnterline,  of  PottsviUe, 
for  appellee 

MESTRBZAT,  J.  This  is  an  action  of  as- 
sumpsit on  a  verbal  contract  to  recover  for 
work  done  and  materials  furnished  in  the 
completion  .of  a  church  edlQce  at  Centralia, 
Pa.  The  case  was  submitted  to  the  jury,  a 
verdict  was  found  for  the  plaintiff,  and,  Judg- 
ment having  been  entered  thereon,  the  de- 
fendant congregation  has  taken  this  appeal. 

It  appears  that  on  November  13,  1911,  the 
defendant  congregation  entered  into  a  writ- 
ten contract  with  George  W.  Payne  and  Wil- 
liam G.  Wills  to  erect  a  church  building. 
When  they  had  the  building  partly  finished 
a  dispute  arose  between  them  and  the  con- 
gregation, and  on  May  20,  1912,  the  contrac- 
tors were  discharged.  On  the  same  date  the 
pre^dent,  the  secretary,  the  treasurer,  four 
or  five  of  the  trustees  and  about  15  members 
of  the  congregation  met  at  the  office  of  an 
attorney  and,  as  alleged  by  plaintiff,  entered 
Into  a  verbal  contract  wiUi  him  to  complete 
the  building  for  the  consideration  of  $7,000. 
less  certain  payments  which  be  was  to  make 
to  the  former  contractors.  SubseQuently  the 
building  committee  affirmed  the  action  taken 
at  the  attorney's  office  by  a  written  notice 
signed  by  them  and  delivered  to  the  plain- 
tiff. He  then  proceeded  with  the  work  and 
completed  the  edifice.  After  the  building 
was  completed,  about  September  22. 1912,  the 
congregation  insured  the  building  for  $7,000 
to  protect  the  plaintiff's  interests  therein. 
Shortly  after  the  completion  of  the  building 
a  congregational  meeting  was  held  in  the 
church  to  arrange  to  get  possession.  Those 
'present  were  the  officers,  the  trustees,  and 
about  30  members  of  tlie  congregation,  and 
the  plaintiff.  Mr.  Wills,  Mr.  Payne,  and  the 


attorney  for  the  congregation.  Tbey  finally 
agreed  to  pay  the  plaintiff  $200  a  month,  un- 
til the  amount  of  his  claim  was  paid.  He 
then  delivered  the  keys  and  they  accepted 
the  building  and  have  been  in  possession  and 
have  been  nsliig  It  aa  a  Church  edifice  ever 
since. 

Having  failed  to  pay  Ms  claim,  the  plain- 
tiff brought  this  action,  and  the  defense  was 
that  the  parties  acting  for  the  congregation 
were  not  authorized  to  maka  the  contract 
with  the  plaintiff,  that  the  ciiarter  of  the 
church  expressly  prohibited  such  contract 
without  the  assent  of  the  majority  of  the 
congregation,  and  that  the  corporation  never 
ratified  the  action  of  the  all^^  agents  who 
made  the  agreement 

[1]  The  assignments  of  error  go  to  the 
question  of  the  right  of  the  plaintiff  to  prove 
the  matters  already  stated.  The  plaintiff 
made  an  offer  to  prove  the  parol  contract, 
the  parties  who  were  present  acting  for  the 
coi^egation,  the  confirmation  of  the  contract 
by  the  building  committee,  the  completim 
of  the  work  by  the  plaintiff,  the  insurance 
of  the  building  to  protect  him,  the  congrega- 
tional meeting  agreeing  to  pay  the  claim, 
and  the  acceptance  of  the  boUdlng  and  its 
use  by  the  congregation  since.  The  plaintiff 
produced  testimony,  which,  If  believed,  fully 
sustained  his  offer.  The  question,  therefore, 
became  one  of  fact  which  could  not  bave 
been  withdrawn  from  the  jury. 

In  its  printed  argument,  the  defendant  con- 
gregation apparently  overlooks  the  effect  of 
the  offer  and  the  testimony  introduced  to 
support  it  Tlie  offer  was  not  only  to  prove 
the  parol  contract  by  the  parties  present  and 
acting  for  the  congregation,  but  that  the  con- 
tract was  subsequently  ratified  by  the  congre- 
gation, and  the  building  as  completed  by  the 
plaintiff  was  accepted  and  has  since  been 
used  by  the  church.  If  it  be  conceded,  as 
contended  by  the  defendant,  that  the  evidence 
offered  was  not  sufficient  to  show  that  the 
parties  who  acted  for  the  congregation  in 
making  the  verbal  contract  were  not  author- 
ized to  take  such  action,  yet  If  the  contract 
they  made  was  subsequently  ratified  by  the 
congregation,  by  the  action  of  the  church  of- 
ficials, trustees,  building  committee  and  con- 
gregation, and  by  the  acceptance  and  use  of 
the  chur<±.  It  Imposed  liability  upon  the  de- 
fendant for  the  amount  agreed  to  be  paid  the 
plaintiff  for  the  materials  furnished  and 
services  rendered. 

[2.  3]  It  will  scarcely  be  denied  that  the 
defendant  corporation,  organized  for  public 
worship,  had  the  right  to  erect  a  church  edi- 
fice for  the  purpose  of  carrying  out  the  busi- 
ness for  which  It  was  incorporated.  A  cor- 
poration has  the  incidental  or  Implied  power 
to  do  whatever  Is  reasonably  necessary  to 
accomplish  the  purposes  for  which  It  was  in- 
corporated. The  defendant,  therefore,  had 
full  authority  to  erect  the  bulldiug,  and  It 
necessarily  had  to  exercise  the  power  through 
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Its  officials  property  constltoted  for  such  pur- 
pose. If  tbe  parties  who  acted  for  the  de- 
fendant In  making  the  verbal  contract  with 
tbe  plaintiff  were  not  duly  authorized,  and 
the  plaintiff's  claim  rested  entirely  upon  that 
contract,  he  could  not  recover.  This,  It  ap- 
pears, Is  the  ground  on  which  defendant's 
counsel  seem  to  make  their  defense,  over- 
looking the  fact  that  tbe  action  of  tbe  alleged 
agents  of  the  defendant  was  subsequently 
ratified,  not  only  by  the  church  officials,  but 
by  the  congregation  itself  by  proper  official 
action  and  by  tbe  acceptance  and  continued 
use  of  the  church  building.  The  officers  and 
the  congregation  ratified  tbe  verbal  contract 
to  the  fullest  extent  They  did  so  formally, 
as  already  suggested,  and  also  by  being  pres- 
ent during  the  progress  of  the  work  and  tbe 
fQrnisblng  of  the  materials  by  tbe  plaiutlfiC. 
The;  were  on  the  ground,  according  to  the 
evidence,  and  saw  the  work  being  done  and 
never  made  any  objection.  It  is  too  late  for 
them  to  avail  themselves  of  the  defense  of 
ultra  vires  their  agents  after  the  ratification 
of  their  act  and  tbe  receipt  by  the  congrega- 
tion of  the  advantages  and  benefits  of  the 
performance  of  the  contract 

[4]  The  contention  of  the  defendant  that 
its  charter  prohibited  the  contract  in  Question 
without  the  assent  of  a  majority  of  the  con- 
gregation is  entirely  without  merit  as  cor- 
rectly held  by  the  learned  court  below.  The 
making  of  this  contract  was  the  exercise  of 
the  incidental  or  implied  powers  of  tbe  cor- 
poration for  the  purpose  of  erecting  an  edi- 
fice for  public  worship,  and  was  not  dispos- 
ing of  or  incumbering  the  corporation's  real 
estate  which  is  prohibited  by  the  charter  un- 
less done  with  the  assent  of  a  majority  of 
the  congregation.  This  is  so  manifestly  true 
as  to  need  no  argument  to  support  it  ' 

[6]  The  principal  dispute  on  the  trial  of 
the  cause,  as  suggested  by  the  learned  judge 
below,  was  as  to  the  amount  which  the  par- 
ties had  agreed  to  pay  the  plaintiff,  the  lat- 
ter claiming  |7,000,  less  certain  admitted 
credits,  and  the  former  the  contract  price 
agreed  to  be  paid  Payne  and  Wills.  This  Is 
apparent,  not  only  from  the  testimony  of  the 
defendant's  witnesses  but  from  the  manner 
In  which  the  counsel  conducted  the  defense. 
If,  as  is  now  contended,  the  plaintiff  had 
not  shown  on  the  trial  a  legal  contract  made 
with  him  by  the  defendant  congregation,  and 
It  was  therefore  not  liable  for  the  claim  in 
snit  there  should  have  been  a  prayer  that 
the  court  instruct  the  jury  to  find  for  the 
defendant  This  would  have  raised  the  legal 
qnestion  as  to  the  validity  of  the  contract 
and  as  to  the  effect  of  its  ratification  by  the 
congregation.  No  such  request  for  instmo- 
tlons,  however,  was  made  by  the  defendant's 
counsel.  On  the  contrary,  their  only  point 
for  instruction  was  that  under  the  evidence 
the  plaintiff  could  not  recover  a  greater 
amount  than  the  contract  price  agreed  to  be 
paid  Payne  and  Wilis.   This  was  in  effect, 
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an  admission  of  Qxe  legality  of  the  contract 
and  the  liability  of  the  congregation  to  the 
plaintiff  for  the  materials  foxnislied  and 
work  done  under  the  contract. 
The  Judgmmt  is  affirmed. 


ASPBB  T.  STEWART. 

(Supreme  Court  of  Pennsylyania.   July  1, 1914.) 

1.  Wills  (|  597*)  —  Constbuction  —  "Chil- 

The  word  "children"  aa  used  in  a  win  ia 
presumably  a  word  of  purchase  and  not  of  limi- 
tation, unless  the  context  abowa  otherwise,  bat 
where  It  is  clear  that  testator  has  used  it  in  the 
sense  of  "heirs"  or  "heirs  of  the  body"  it  must 
be  ao  constmed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8S  1319-1326 ;  Dec.  Dig.  S  697.* 

For  otfaer  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Child.] 

2.  Wills  ({  608*)— Gokstbuction. 

Under  a  will  beaueathing  certain  realty  to 
testator's  daughter  and  her  children,  heirs,  etc., 
"to  her  and  their  use  *  *  *  forever,  excepting 
thereof  only  tbe  one-third  of  the  Income"  for  tes- 
tator's widow  for  life,  the  daughter  took  an  es- 
tate tail  in  the  realty,  which  was  enlaived  into  a 
fee  simple  under  the  act  of  April  27, 1855  (P.  L. 
368). 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1372-1378:  Dec.  Dig.  |  608.*] 

Appeal  from  Court  of  Common  Fleaa,  Cum- 
berland County. 

Action  by  Mazy  B.  Asper  agabist  George 
H.  Stewart  From  Judgment  for  plaintiff 
on  caae  stated,  d^endant  Kffpeala.  Aflarmed. 

In  addition  to  tbe  facts  stated  In  the 
opinion  of  the  Supreme  Court,  it  appeared 
that  Mary  E.  Asper,  tbe  plaintiff,  sold  cer- 
tain property  in  tbe  township  of  Hopewell 
to  George  H.  Stewart,  the  defendant,  for 
the  sum  of  $6,000,  and  the  plaintiff  tendered 
a  deed  to  the  defendant,  which  the  defend- 
ant refused  to  accept.  Under  the  case  steted. 
If  the  court  was  of  the  opinion  that  Mary 
E.  Asper  was  the  owner  in  fee  of  the  farm, 
judgment  was  to  be  entered  in  favor  of 
the  plaintiff  for  $6,000 ;  otherwise  Judgment 
was  to  be  entered  for  the  defendant  ^e 
court  entered  Judgment  for  the  plaintiff. 

Argued  before  B^BLL,  C.  J.,  and  BROWN. 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

Q.  T.  Mickey,  of  Sblppensburg.  for  appel- 
lant  S.  B.  Sadler,  of  Carlisle,  for  appellee. 

POTTER,  J.  t1]  In  the  will  of  William 
C.  McEIwain  he  devised  certain  real ,  estate 
in  Cumberland  county,  to  his  daughter  Mary, 
"and  her  children,  heirs,  executors,  admin- 
istrators and  assigns,  to  her  and  their  use 
and  benefit  forever,  excepting  thereof  only 
the  one-third  of  the  Income  for  the  use  of 
my  widow  during  her  lifetime  as  before 
mentioned." 

[2]  The  question  arising  here  Is  aa  to  the 
quantity  of  the  estate  which  passed  under 
the  words  used.  Was  it  an  estate  for  life? 
Or  was  It  an  estate  tail,  enlarged  to  a  fee 
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simple?"  Had  It  not  been  for  the  Insertion  of 
the  word  "children,"  there  would  have  been 
no  doubt  that  Mary  took  title  In  -fee  simple. 
On  the  other  hand,  had  the  devise  been 
merely  to  Mary  and  her  children,  then  only 
a  life  estate  would  hare  been  vested  in  her. 
Where  the  word  "heirs"  Is  coupled  with  the 
word  "children,"  it  is  fair  to  presume  that 
the  testator  intended  to  have  the  one  word 
qualify  or  explain  the  other,  and  create  an 
estate  tall.  Elrby's  Est,  235  Pa.  642,  646, 
84  Atl.  455,  456. 

"It  is  true  that  prima  fade,  'children'  is  a 
word  of  purchase  and  not  of  limitation,  and,  nn- 
controlled  by  the  context,  must  be  so  construed. 
Uut  where  it  is  clear  that  it  is  used  in  the  sense 
of  'heirs'  or  'heirs  of  the  body,'  •  ♦  •  it 
must  be  so  construed,  and  the  intent  of  the  tes- 
tator be  permitted  to  prevail."  Hastings  v. 
Engle.  2ir  Pa.  419,  422.  66  AtL  761,  762. 

In  the  present  case,  we  think  the  context 
shows  that  the  word  "children"  was  intend- 
ed to  be  qualified  or  explained  by  the  word 
"heirs"  which  Immediately  follows  It,  and 
that  the  testator  intended  to  use  the  word 
"children"  in  its  comprehensive  and  extend- 
ed sense,  meaning  issue,  or  heirs  of  the  body. 
It  is  also  apparent  that  the  word  "clilldren" 
was  not  used  as  a  word  of  purchase,  for  it 
was  so  combined  with  other  words,  as  to 
Indicate  an  intention  to  include  all  the  lin- 
eal descendants  of  the  first  taker.  We  agree 
with  the  conclusion  of  the  court  below  that 
the  devise  to  the  daughter  Mary  vested  In 
her  an  estate  tail,  which  under  the  provi- 
sions of  the  act  of  April  27,  186S  (P.  L.  868). 
was  enlarged  to  a  fee  simple. 

The  assignments  of  error  are  orermied, 
and  the  Judgment  !■  affirmed. 


In  re  OENSIHORB'S  BSTATO. 

Appeal  ot  PUNK. 

(Supreme  Court  of  Pennsylvania.    July  1, 
19140' 

1.  Wills  (|  194*)-~RBVoOATion  o»  Dkvis>— 

CONVETANCB  OF  LANU. 

Where  a  testator  conveys  or  attempts  to 
convey  land  which  he  had  previously  devised, 
it  wiu  revoke  the  devise;  revocation  being  f. 
matter  of  intention. 

tEd.  Note.— For  other  oases,  see  Wills,  Cent 
Dig.  H  481-489 ;  Dec.  Dig.  {  194.*] 

2.  Wills  (5  178*}— Revocatioh  by  Bvbsk- 
quENT  Will. 

Testator  made  two  wills,  the  first  giving  his 
three  daughters'  an  equal  sliare  of  all  the  mon- 
ey derived  from  the  estate,  and  appointing  an 
executor  and  directihe  a  sale.  The  second  will 
gave  to  one  ot  the  daughters  all  his  personal 
proper^,  with  two  qwclfle  exceptions,  and 
named  no  executor.  Between  the  two  wills,  tes- 
tator orally  contracted  to  sell  his  land  and 
deposited  a  deed  in  escrow  to  be  delivered  on 
payment  of  the  purchase  price,  and  died  before 
delivery.  Held,  that,  the  disposition  of  the 
land  in  the  first  will  having  been  revoked  by 
the  sale  of  the  land,  leaving  nothing  for  it  to 
operate  on  that  was  not  covered  by  the  second 
wiU,  the  second  will  was  an  entire  revocation 


of  the  first,  including  tti«  appointment  of  the 
executor. 

[Ed.  Note.— For  other  cases,  see  Wills;  Cent. 
Dig.  iS  458,  457;  Dec.  Dig.  S  179.*] 

Appeal  from  Orphans'  Court  Huntingdon 
County. 

In  the  matter  of  the  Estate  of  Geoi^e  W. 
Oensimore,  deceased.  From  a  decree  of  the 
orphans'  court  reversing  the  action  of  the 
register  of  wills  admitting  to  probate  the  will 
of  George  W.  Oensimore,  deceased,  David 
Funk,  executor,  appeals.  Affirmed. 

Argued  before  FELL^  a  J.,  and  BROWN, 
ELEIN.  8TEWABT,  and  MOSGHZIS- 
KER,  JJ. 

R.  A.  Henderson  and  W.  L.  Hicks,  both  of 
Altoona.  and  James  S.  Woods  and  H.  L.  Hen- 
derson, both  of  Huntingdon,  for  appellant 
H.  H.  Walte  and  R.  W.  Williamson,  botJi  of 
HuDtli^fHi.  for  appellee. 

STEWART,  J.  The  testator  left  two  wills, 
both  ^ecuted  In  entire  accordance  with 
l^al  requirements,  one  on  25th  January,  1909, 
the  other  on  27th  November,  1912.  He  died 
10th  December,  1912.  The  raster  admitted 
both  to  probate  as  t(^ether  constitnting  one 
last  will  and  testament  and  issued  letters 
testamentary  in  accordance  with  the  appoint- 
ment contained  in  the  earlier,  the  latter  mak- 
ing no  appolDtment  One  of  testator's  daugh- 
ters appealed,  her  contention  being  that  the 
later  will  revoked  the  earlier.  Her  appeal 
was  sustained,  and  from  the  decree  of  the 
court  directing  that  the  later  instrument  be 
admitted  to  probate  as  the  last  will  and 
testament,  and  the  letters  testamentary 
granted  imder  the  earlier  instrument  be  re- 
voked, this  appeal  has  been  taken. 

The  earlier  will  ctmtalned  the  •  following 
bequest: 

"I  give  to  my  daughters,  Caroline  Nearhoff, 
Emma  Lower  and  Mary  Kogan,  an  equal  share 
ot  all  the  numey  derived  from  estate  after  ex- 
penses are  paid." 

This  direction  followed: 

"I  hereby  appohit  David  Fonk  of  Warrior'a 
Mark  executor  to  settle  my  estate;  to  seU  the 
real  and  personal,  either  private  or  at  public 
sale," 

In  the  later  will  ttae  following  bequest  is 

made: 

"I  give  and  bequeath  to  my  dauphter,  Uary 
M.,  all  my  personal  property,  excepting  a  gold 
watch  and  chain.   Also  one  gun." 

We  have  quoted  so  much  of  each  will  as 
Is  necessary  to  an  understanding  of  the  con- 
troversy. It  will  be  seen  that  by  the  earlier 
will  to  the  three  daughters  named  la  given 
practically  the  entire  estate,  real  and  per- 
sonal, and  that  by  the  later  the  entire  per- 
sonal estate  Is  given  to  one  of  the  daughters, 
here  the  appellee.  Except  as  the  earlier  la 
to  be  regarded  as  part  of  tbe  testator's  last 
will  and  testament,  he  died  Intestate  as  to 
any  real  estate  he  may  have  tfa^  owned. 
That  he  was  the  owner  of  a  farm  when  the 
earlier  will  was  made  Is  conceded.  Tbat 
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Tin  disposes  of  It,  directs  that  it  be  sold, 
and  sires  the  proceeds  to  his  three  daugh- 
ters. If  he  continued  to  own  this  farm  when 
he  executed  the  later  will,  It  would  hardly  be 
contended  that  the  later  will,  disposing  of 
personalty  only  and  appointing  no  executor, 
was  intended  to  be  a  revocation  of  the  earlier, 
for  there  woold  then  be  no  incompatibility, 
and  DO  reason  therefore  why  both  could  not 
stand  together.  This  brings  us  to  the  real 
controversy  in  the  case.  On  the  trial  of  the 
issue  evidence  was  offered  to  the  effect  that 
testator  sabseqnent  to  the  making  6f  the 
earlier  will,  about  12th  April,  1910,  through 
an  agent,  not  constituted  such  by  writing, 
contracted  verbally  to  sell  bis  farm  to  M.  J. 
Smith,  his  tenant  then  in  possession,  for  the 
sum  of  15,060;  that  Smith  bad  paid  910  on 
the  agreement,  for  wblxh  a  receipt  had  been 
given,  and  that  testatcHT  In  recognldon  and 
ratification  of  the  contract,  some  time  before 
his  death  executed  and  acknowledged  a  deed 
to  Smith  for  the  premises  whldi  be  placed 
in  escrow  to  be  ddlvered  to  Smith  cm  pay- 
ment of  Cbe  purchase  money.  Further  evl- 
doice  was  offered  to  diow  the  extent  and 
value  of  Improvonent  Smith  bad  made  snb- 
seqaent  to  the  alleged  contract  of  sale. 
Smith  bad  not  paid  any  part  of  the  purcibase 
money  before  testator's  deatti,  and  conse- 
quently the  deed  was  never  delivered  to  him. 

[1,2]  Hie  bearing  of  this  transaction  on 
the  questlcm  now  for  our  consideration  in 
no  wise  depends  on  Its  snfflclency  In  law  to 
constltoCe  a  valid  and  enforceable  contract 
(hC  sale  of  land,  and  therefore  that  is  not  a 
question  to  be  considered.  Revocation  Is  en- 
tirely a  matter  of  intention,  and  such  Inten- 
tion can  be  indicated  in  no  more  certain  way 
than  by  a  testator  alienating  the  property 
he  had  previously  made  the  subject  of  tes- 
tamentary disposition.  When  a  testator  con- 
veys away  aI)Bolutely  land  that  be  had  pre- 
viously devised,  the  'devise  Is  thereby  re- 
voked on  the  presumption  of  law  that  the 
testator  had  changed  his  intehtion.  Marshall 
V.  Marshall,  11  Fa.  430.  A  change  of  inten- 
tion Is  Just  as  clearly  shown  where  the  In- 
strument purporting  to  be  a  omveyance  is 
incapable  of  taking  effect,  the  attempted  act 
of  conveyance  being  inconslBtent  with  the 
testamentary  disposition.  In  such  case,  erea 
though  ineffectual  to  vest  the  property,  It 
produces  h  revocation  of  the  de^dse.  Jarman 
on  Wills,  Vol.  I.  p.  820.  That  this  is  a 
recognized  rule  in  this  state  is  put  beyond 
question  by  a  number  of  our  cases.  In  Sker- 
rett  T.  Burd,  1  Whart  246,  It  ts  said: 

"If  a  man  make  a  will  devising  land,  and 
after  execute  a  feoffment  to  his  own  use,  it  is 
a  revocation  of  the  will,  notwithstanding  it  is 
in  point  of  law  the  old  use,  and  will  descend 
ex  parte  patema  or  materaa  na  before.  So 
a  feoffment  without  livery,  a  bargain  and  sale 
not  enrolled,  or  any  other  Imperfect  oonvey- 
•OC8,  will  be  a  revocation,  because  It  imports 
an  Intention  of  altering  ue  condition  of  the 
Ntate." 


Again,  in  McTaggart  v.  l^iompson,  14  Pa. 
149,  it  is  said: 

"It  is  a  mle  of  law,  too  firmly  settled  to  be 
now  shaken,  that  when  an  estate  has  heen  al- 
tered, or  new  modeled  since  the  execution  of 
the  will,  It  is  a  revocation,  on  the  legal  pre- 
sumption that  such  was  the  intention.  Nay, 
the  direction  has  been  carried  to  such  an  extent 
as  that  not  only  conveyances,  or  contracts  to 
convey,  but  inoperative  conveyances  will  amount 
to  a  revocation  of  a  devise,  to  tjie  extent  of  the 
property  intended  to  be  affected,  if  there  be 
evidence  of  an  intention  to  convey,  and  thereby 
to  revoke  the  will." 

Though  what  was  done  by  the  testator  In 
the  present  case  may  have  been  Ineffectual 
to  vest  ownership  of  the  farm  in  Smith, 
yet  it  evinces  in  an  unmistakable  way,  an 
Intention  to  revoke  the  testamentary  dispo- 
sition he  had  previously  made  of  it  So  mu<ch, 
then,  of  the  earlier  will  having  certainly  been 
revoked,  wlUt  the  real  estate  eliminated,  what 
was  left  for  it  to  operate  upon?"  Nothing 
that  was  not  disposed  of  in  the  later.  Onr 
conclusion,  therefore,  is  that  the  earlier  will 
was  fflitlrely  revoked.  We  decide  nothing 
with  respect  to  the  status  in  which  the  later 
will,  which  under  the  ruling  is  teatat(»r*s  last 
will  and  testament,  leaves  his  estate.  With 
that  we  have  no  present  concern;  snffldent 
unto  the  day. 

For  the  reasons  we  have  stated,  the  decree 
of  the  court  below  is  afSrmed  and  the  appeal 
is  dismissed,  the  costs  to  be  paid  out  of  the 
estate. 


-  McDonald  t.  lee. 

(Suprone  Oourt  of  Pennsylvania.   July  1. 

lOlSj^ 

1.  LlBBL  AND  SLAHDEB  (§  12*)— AOIIOV  TOB 

Damages— Right  ot  Recovbbt. 

In  an  action  against  a  physician  for  libel, 
proof  that  defendant  has  caQsed  plaintiff's  name 
to  be  placed  on  a  confidential  printed  list  pre- 
pared Dy  the  medical  association,  of  which  she 
was  a  member,  and  containing  names  of  pa- 
tients who  were  slow  in  making  payments,  did 
not  entitle  plaintiff  to  recover,  in  the  absence  of 
proof  of  special  damages,  where  it  appeared 
that  the  list  was  unintelligible  to  any  one  other 
than  a  member  of  the  association,  and  Oiat  there 
was  no  understanding  that  services  should  be 
refused  to  those  whose  names  appeared  on  the 
list. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  CenL  Dig.  {  97 ;  Dec.  Dig.  S  12.*] 

2.  Libel  akd  Blandbb  (|  46*) — PaivrLEOKD 

Communication. 

Nor  couid  there  be  any  recovery  in  the  ab- 
sence of  aoy  showing  of  malice ;  the  communica- 
tion being  made  to  those  only  who  had  a  com- 
mon interest  in  the  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  188-140;  Dec.  Dig.  S 
4o.*3 

3.  Libel  and  Slandbb  (S  123*>— Actionablb 
WoaD8~QnEBTiON  fob  Coubt. 

In  an  action  for  libeL  the  question  wheth- 
er the  words  used  are  libelous  per  se  is  for  the 

court 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent  Dig.  H  356-3G4;  Dec.  Dig.  § 
123.*] 
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Appeal  from  Coart  of  Gommoa  Pleas,  Cum- 
berland County. 

Trespass  for  libel  by  Tbomas  McDonald 
against  Hlldegarde  Longsdorf  r^ee.  From 
Judgment  on  a  directed  verdict  for  defendant, 
plaintiff  appeals.  Affirmed. 

Argued  before  FELL.  C.  J.,  and  BROWN, 
MESTREZAT.  POTTER,  and  ELKIN,  JJ. 

E.  M.  Blddlfif,  Jr.,  of  PfaUadelpliia,  and  F. 
B.  Sellers,  Jr.,  of  Carlisle,  for  appellant.  Con- 
rad Hambleton  and  S.  B.  Sadlor,  twtb  of  Car- 
lisle, for  aroellee.' 

POTTER,  J.  [1, 2]  TMh  was  an  action  of 
trespass  in  which  the  plaintiff  sou^t  to  re- 
cover damages  for  an  alleged  llbeL  It  ap- 
pears from  the  record  that  a  number  of 
physicians  In  Carlisle  determined  to  prepare, 
for  their*  own  use,  a  Ust  of  tbe  namee  of 
patients  who  were  slow  in  making  payment 
for  medical  services  rendered  to  them.  The 
information  was  for  the  benefit  of  the  mem- 
bers only  of  the  medical  association,  and  there 
was  no  understanding  between  them  that  pro- 
fessional services  should  be  refused  to  those 
whose  names  ai^eared  upon  the  list  The 
defendant  was  a  member  of  this  association, 
and  she  furnished  to  the  secretary,  among 
other  names  of  persons  whom  she  r^rded 
as  able  to  pay,  but  who  were  slow  in  making 
payment  for  services,  the  name  of  the  plain- 
tiff. The  list  of  names  thus  reported  as  slow 
pay  was  printed  by  the  association,  with 
the  number  of  the  physician  who  furnished 
the  name  added.  There  was  nothing  upon 
the  face  of  the  publication  to  Indicate  its 
purpose,  and  do  one  but  a  member  could 
understand  its  meaning.  The  publication  was 
(.-oDsidered  confidential,  and  was  limited  to 
the  members  of  the  medical  assoclatiou.  In 
plaintiff's  statement  of  claim  there  was  no 
averment  of  any  special  damage  to  plaintiff 
resulting  from  the  publication,  nor  was  there 
auy  proof  of  such  damage.  Upon  the  trial, 
at  the  close  of  the  testimony,  the  trial  judge 
gave  binding  Instructions  in  favor  of  the  de- 
fendant, upon  the  ground  that  the  communi- 
cation was  a  privileged  one,  and  there  was  no 
evidence  of  malice,  nor  was  any  special  dam- 
age shown.  The  alleged  libel  was  a  com- 
munication made  In  confidence  to  and  for  the 
exclusive  use  of  the  members  of  the  Carlisle 
Medicnl  Club.  It  had  reference  only  to  the 
manner  in  which  plaintiff  made  payment  for 
services  rendered.  It  does  not  appear  that, 
by  reason  of  the  report,  credit  was  refused  to 
plaintiff,  or  that  any  member  of  the  associa- 
tion refused  to  serve  him  In  a  professional 
way. 

[3]  It  was  the  duty  of  the  court  to  deter- 
mine whether  or  not  the  words  used  were 
libelous  per  se.  If  they  were  not,  then,  in  the 
absence  of  averment  of  special  damage,  bind- 
ing instructions  were  proper.  We  can  see  no 
sufficient  ground  for  holding  the  publication 
to  be  libelous  per  se.    If  it  became  action- 


able by  reason  of  some  special  damage  occv 
sloned  thereby,  that  fact  should  have  been  al- 
leged in  the  declaration,  and  proof  thereof 
should  have  been  offered  upon  the  trial.  It 
was  shown  that  the  words  here  used  with  re- 
spect to  the  plaintiff  did  not  go  beyond  im- 
puting to  him  slowness  In  the  payment  of 
his  bills,  and  under  the  evidence  it  can  hard- 
ly be  claimed  that  he  was  prompt  in  the  dtft- 
charge  of  that  duty.  The  accusation  was  not 
so  serious  in  Ita  character  as  to  be  fairly 
regarded  as  In  Itself  libelous,  and,  If  any 
injury  was  occasioned  to  plaintiff  thereby, 
it  does  not  appear  from  the  testimony.  The 
good  faith  of  the  defendant  In  making  the 
communication  was  not  questioned.  She  had 
an  interest  in  the  subject-matter,  and  the 
communication  was  made  to  persons  having 
a  corresponding  interest  in  the  subject  In 
none  of  the  assignments  of  error  do  we  find 
anything  of  substantial  merit  or  that  would 
warrant  a  reversal  of  the  judgment 

The  assignments  are  all  orerruled*  and  the 
judgment  of  the  court  below  la  affirmed. 


WAKKLT  T.  SUN  INS.  OFTIOE  OP  LON- 
DON, ENG. 

(Supreme  Court  of  Pennsylvania.   July  1, 
1914.) 

1.  INSUBANCB  (5  640«)— Action  oh  Pouct— 
AFFiDAvrr  of  Defekse— Sotficibkcy. 

Id  an  action  on  a  fire  insuraace  4>olicy,  an 
affidavit  of  defense  alleging  that  plaintiff  mis- 
represented and  concealed  ue  true  value  of  the 
building,  and  tliereby  procured  ezoesslve  Insur* 
ance,  was  insufficient  as  to  such  point  where  It 
stated  no  facta  disclosing  such  concealment  and 
misrepresentation,  other  than  the  mere  state- 
ment that  the  building  was  not  of  the  insured 
value,  and  plaintiff  knew  thereof. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  1664,  ia0»-1612,  1614-16Z1 ; 
Dec.  Dig.  I  640.»1 

2.  INSUBANCB  ({  640*)— Action  on  Pouct— 
Affidavit  of  Defejjbk — Sufficibnct. 

In  an  action  on  a  fire  insurance  policy,  an 
affidavit  of  defense  alleging  merely  that  the 
proofs  of  loss  furnished  by  plaintiff  were  not 
satiiifuctory  was  insufficient  on  this  point, 
where  it  did  not  specify  wherein  the  proofs 
were  not  satisfactory  or  aver  that  defendant 
bad  pointed  out  to  plaintiff  wherein  they  were 
unsatisfactory. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.   SS  100&-1612,  1614^1624; 

Dec.  Dig.  S  MO.*] 

3.  Insubance  (8  560*)  — FiRK  Insurance— 
DErECTiVB  PaooFS  of  Loss— Waivbb. 

Where  defective  proofs  of  loss  are  deliv- 
ered to  the  insurer,  within  the  time  stipulated, 
in  good  faith  as  a  compllnnce  with  the  policy, 
and  the  insurer  fails  to  give  immediate  notice 
to  the  assured  of  its  objections  to  the  proofs, 
pointing  out  the  defects,  it  waives  such  defects. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  13iKi-UM;   Dec.  Dig.  S  660.*1 

4.  INSUBANCB  (5  640*)— Action  on  Policy — 
Affidavit  of  Defense— Failcbe  to  Pbo- 
DUCE  Papers. 

An  affidavit  of  defense,  alleging  merely 
that  the  insured  bad  refused  to  produce  for  ex- 
amination "ail  'books  of  account  hills,  invoices, 
and  other  vouchers  or  certified  copies  thereof. 
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If  tbe  oririnala  be  locL"  whereby  the  policy  be- 
came vnSa,  vas  imumcient  aa  to  this  point 
where  it  foiled  to  allege  that  such  books  and 
papers  were  necessary  to  enable  the  Insurer 
to  defend  the  action. 

[Ed.  ^'ote.— Por  other  case*,  aee  Inaaranoe, 
Cent.  Dig.  H  1SS4, 1600-1612, 1014-1824;  Dec 
Pig.  i  tUO.'] 

5.  insuukce  (1640*)— aoixoh  on  foxjot^ 
Affidavit  of  i>xfenbe. 

Id  an  action  on  a  fire  InauTance  irallcy  to 
reoover  the  value  of  personal  property  damagefl 
w  well  aa  that  destroyed,  an  affidavit  ol  de- 
fense, alleging  that  the  personal  property  de- 
stroyed was  worth  less  than  the  amonnt  claim- 
ed, vu  Insufficient  as  to  such  point)  though 
the  property  which  was  merely  damaged  had 
been  destroyed  by  a  subsequent  fire. 

(Ed.  Note.— For  other  casea,  .see  Insurance, 
Cent  Dig.  H  1564.  1609-1612,  1614-1624; 
Dec  Dig.  I 

6.  COSPORATXONS    (}  SIS*)— AonOlTS— PtBAD- 
llfG— AlTIDAVIT  or  DBFSNSK— REQUISZTKS. 

An  affidavit  of  defense,  made  by  an  agent 
of  a  defendant  corporation,  should  aver  why  It 
is  not  made  by  an  officer  of  tiie  corporation, 
and,  if  made  from  personal  knowledge,  should 
show  that  the  agent  has  special  knowledge  of 
the  facta. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cebt  Dig.  il  2017-2027,  2081-2034,  2030- 
'jm;  Dec.  Diff.  i  S13.*] 

Appeal  from  Ooart  of  Oommon  Pleu,  Tloca 

County. 

Assumpsit  on  insurance  policy  by  W.  O. 
Wakely,  now  for  the  use  of  W.  O.  Wakely 
and  another,  against  the  Snn  Insurance  Office 
of  London,  England.  From  Judgment  for 
plaintiff  for  want  of  sufficient  affidavit  of 
defense,  defendant  appeals.  Affirmed. 

Argned  before  FELL,  0.  J.,  and  BROWN. 
HESTREZAT,  ELEIN,  and  MOSCHZIS- 
KEB,  JJ. 

Andrew  B.  Dunsmore  and  Paol  J.  Ed- 
wards, both  of  Wellsboro,  for  appellant  Ed- 
ward H.  Owlett,  of  Wellsboro,  Charles  H. 
Ashton,  of  KnoxTtUe,  and  Walter  Sherwood, 
of  Wellsboro,  for  appellee. 

MESTBE2AT,  J.  This  Is  an  appeal  from 
the  Judgment  entered  by  the  court  below  for 
want  of  a  sufficient  affidavit  of  defense,  In 
an  action  on  a  policy  of  flxe  Insorance  on 
a  building  and  its  contents. 

The  affidavit  avers  aubstautlaUy  that:  (1) 
The  plaintiff  concealed  and  misrepresented 
a  material  fact  concerning  the  value  of  the 
building;  ^)  the  plaintiff  has  not  furnished 
satisfactory  proo&  of  loss ;  (3)  the  plaintiff 
has  refused  and  neglected  to  produce,  for 
examination,  all  bocAs  of  accounts,  bills,  In- 
roiceB,  and  other  vouchers,  at  Knoxviile; 
and  (4)  the  property  described  In  the  policy 
was  but  partially  destroyed  January  11. 
1912,  and  was  further  destroyed  by  a  later 
fire,  notice  of  which  was  not  given  to  the 
defendant  nor  claim  made  tor  inBiuaiioe  un- 
der the  contract 

[1]  1.  The  alleged  misrepresentation  and 
concealment  Is  as  to  the  value  of  the  build- 
ing; the  affidavit  averring  that  It  was  not 
of  the  value  of  |2,000,  at  whldi  it  was  in- 


sured, and  was  not  worth  more  than  $1,S00, 
and  that  plaintiff  thereby  obtained  insurance 
in  excess  of  that  which  he  otherwise  would 
have  been  able  to  secure  had  the  defendant 
known  the  true  value  of  the  building,  and 
therefore  the  policy  is  void.  There  are  no 
facts  stated  In  the  affidavit  from  which  the 
court  conld  determine  the  truth  of  the 
alleged  concealment  and  misrepresentation. 
The  affidavit  does  not  disclose  what  the  plain- 
tiff said,  to  whom  the  value  was  stated,  nor 
when  the  misrepresentation  was  made.  The 
concealment  and  nUsrepresentatloD  are  based 
on  the  fact  that  the  building  was  Insured  for 
$2,000  and  the  defendant's  allegation  that 
the  plaintiff  knew  it  was  not  worth  that 
amount  Why  does  the  defendant's  agent, 
making  the  affidavit,  aver  that  the  plaintiff 
knew  the  hoose  was  not  of  Its  insured  value? 
He  gives  no  facts  from  which  the  court  or 
a  Jury  could  find  the  plaintiff  bad  such 
knowledge.  There  is  no  averment  In  the 
affidavit  of  any  declarati<»i  or  act  on  the  part 
of  the  plaintiff  which  discloses  such  knowl- 
edge. There  Is  nothing  in  the  affidavit  to 
show  that  the  house  was  not  worth  $2,000 
when  it  was  insured  or  that  the  plaintiff 
knew  or  believed  it  was  not  of  that  value, 
save  the  simple  declaration  of  the  affiant, 
who  does  not  aver  that  be  has  any  knowledge 
of  the  value  of  the  property  nor  that  he  be- 
lieves his  statement  to  he  true  or  expects 
to  prove  It.  TtiB  building  was  In  e^tence 
at  the  time  it  waa  insured,  presumably  was 
seen  and  examined  by  the  d^ttndant^  agent, 
who  bad  every  opportunity  to  ascertain,  and 
presumably  did  ascertain,'  Its  insurable  value. 
In  the  absence  of  an  avermmt  of  spedflc 
facts  disclosing  concealment  and  mlsrepre- 
sentation  by  the  irialnUff  as  to  the  value  of 
the  house  at  the  date  of  the  Insurance,  the 
simple  statement  by  the  affimt  that  It  was 
not  of  that  valne,  and  the  plalntlfl  knew  it, 
is  not  sufficient  to  prevent  Judgment 

[I,  I]  2.  The  affidavit  avers  that  the  plain- 
tiff 'has  not  furnished  defratdant  sattafiactory 
proofs  of  loss  of  the  Items  ot  merdiandise 
contained  In  the  poUcy.  The  lire  occurred 
on  January  U,  1912,  and  the  plaintiff's  state- 
ment avers: 

"That  on  Pebmary  Ist  the  assured,  W.  O. 
Wakely,  furnished  the  defendant  company  with 
a  particular  statement  of  said  loss,  under  oath, 
agreeable  to  the  terms  of  said  policy,  and  had 
previously  notified  defendant's  agent  at  Elk- 
land,  Fa.,  of  tbe  fire  on  January  12,  1012." 

The  affidavit  does  pot  deny  this  averment, 
but  simply  alleges  that  the  proofs  were  not 
satisfactory.  It  does  not  aver  that  they  do 
not  meet  tbe  reQulrementa  of  the  policy, 
which  Is  specifically  alleged  in  the  statement. 
It  does  not  specify  wherein  the  proofs  fur- 
nished are  not  satisfactory,  nor  does  it  aver 
that  the  defendant  had  suggested  to  the 
plaintiff  that  the  proofs  are  unsatisfactory  or 
wherein  they  are  not  satisfactory.  The 
proofs  of  loss  were  delivered  to  the  defend- 
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ant  wltbln  the  time  atlpolated  In  the  policy, 
and,  as  we  must  assnme,  tn  good  faltb  as 
a  compliance  with  the  provisions  of  the  pol- 
icy, and  it  was  th^  dnty  of  the  company  to 
give  immediate  notice  to  the  assnred  of  Its 
objection  to  the  prooft^  pointing  out  the  de- 
fects, eta  (Gould  v.  Insurance  Ga,  134  Pa. 
570,  19  AU.  793,  19  Am.  St  Bep.  717);  and, 
If  the  company  neglected  to  do  so,  its  silence 
wlU  be  held  a  waiver  of  such  defects  in  the 
proof,  and  they  must  be  considered  as  hav- 
ing been  duly  made  according  to  the  condi- 
tions of  the  policy  (Glrard  Life  Insurance 
A.  ft  T.  Co.  v.  Mutual  Life  Insurance  Co., 
97  Pa.  15 ;  ^tna  Fire  Insurance  Co.  v.  Tyler, 
16  Wend.  [N.  T.]  885,  30  Am.  Dec.  90). 
The  Brst  notice  the  plaintiff  had  that  the 
proofs  were  not  satisfactory,  so  far  as  the 
i-ecord  discloses,  was  contained  in  the  affi- 
davit of  defense  filed  eight  months  after  the 
proofs  were  furnished.  If  they  were  defec- 
tive OP  not  In  conformity  with  the  policy,  it 
was  then  too  late  to  assert  the  fact. 

[4]  3.  The  affiant  further  avers  that,  since 
the  Are,  the  plaintiff  has  refused  to  produce 
for  examination  "all  books  of  account,  bills. 
Invoices,  and  other  vouchers,  or  certified 
copies  thereof,  if  the  originals  be  lost," 
whereby  the  policy  became  void.  It  Is  not 
averred  that  the  books  of  account,  etc.,  were 
necessary  to  enable  the  company  to  make  a 
defense  to  an  action  on  the  policy.  We 
must  assume  that  the  notice  or  request  to 
produce  the  books,  etc.,  was  substantially  In 
the  language  used  In  the  affidavit,  and,  if  so, 
it  was  entirely  too  Indefinite  to  charge  the 
plaintifC  with  neglect  In  declining  to  comply 
with  the  request.  The  affidavit  does  not  aver 
that  the  books  desired  by  the  defendant  and 
refused  by  the  plaintiff  related  to  the  Insur- 
ance out  of  which  this  controversy  arises, 
and,  under  the  well-settled  rule,  no  ancb  in- 
tendment  can  be  made.  We  must  assume 
that  the  affiant  stated  the  caae  In  his  favor 
as  strongly  as  he  could,  and  therefore  that 
he  could  not  truthfully  aver  in  the  affidavit 
of  defense  that  the  books,  etc.,  -which  the 
plaintiff  refused  to  produce  were  thoee  relat- 
ing to  this  Insurance.  Ttw  plaintiff  was  of 
course  Justified  In  declining  to  furnish  any 
other  books  or  papers  for  the  defendant's 
inspection. 

[S]  4.  The  fourth  and  last  defense,  as  aver- 
red In  the  affidavit,  is  that  the  property  de- 
scribed In  the  policy  "was  not  wholly  destroy- 
ed on  January  11,  1912,  as  alleged  In  the 
plaintiff's  statement  of  claim,  but  was  only 
partially  destroyed  at  that  date,  and  was  fur- 
ther destroyed  by  a  subsequent  fire  in  the 
same  premises,  notice  of  which  said  subse- 
quent fire  was  never  given  to  the  defendant 
by  the  said  plaintiff,  nor  any  claim  made  for 
Insurance  under  said  contract  of  said  defend- 
ant," and  that  "defendant  aveni  and  espects 
to  be  able  to  prove  that  the  amount  of  person- 
al property  burned  <in  the  fire  of  January 
11th)  was  not  $8,792.11,  as  averred  In  the 
plalntUTs  atatenmt,  but  of  a  mach.  lem  valna, 


the  exact  amount  of  which  aflSant  is  unable 
to  state."  This  averment  Is  ^dearly  defective. 
The  statement  of  claim  does  not  allege  that 
the  property  was  wholly  destroyed  by  the  fire 
of  January  11th,  which  occasioned  the  loss 
sued  for,  but  that  "a  fire  occurred  totally  de- 
stroying the  buildings  insured  under  said  poli- 
cy, and  a  lai^e  part  of  the  merchandise  cover- 
ed by  said  policy  was  destroyed."  The  Items 
of  merchandise  totally  destroyed  and  those 
which  were  damaged  but  not  totally  destroy- 
ed by  the  fire  of  January  11th  are  set  forth 
in  the  statement,  and  it  is  averred  therein, 
and  not  denied  in  the  affidavit  of  defense,  that 
the  defendant  by  its  state  agmt,  A.  D.  Lundy, 
agreed  to  the  estimated  loss  on  the  damaced 
goods.  If  It  be  conceded  that  there  waa  a 
subsequent  fire  and  it  destroyed  some  of  the 
merchandise  Insured,  a's  afflaut  avers,  It  does 
not  follow  that  the  loss  In  the  subsequent  fire 
iB  claimed  In  this  suit,  but  precisely  the  oppo- 
site lnfer«ice  Brlses,  tn  view  of  the  averment 
In  the  affidavit  that  notice  of  the  subsequent 
fire  was  not  given  the  defendant  nor  any 
claim  made  for  insurance  under  the  policy. 
The  pendant,  therefore,  is  not  Injured,  and 
sets  up  no  legal  defense  to  the  .daim  in  suit, 
if  this  averment  of  Its  affidavit  be  taken  as 
verity.  It  should  be  observed  that,  except  as 
attacked  inferentlally  in  this  part  of  the  affi- 
davit o£  defense,  the  particular  Items  of  mer- 
chandise destroyed  and  the  value  thereof,  as 
set  out  In  the  statement  of  (dalm,  are  not  spe- 
cifically challenged,  and,  as  above  suggested, 
the  loss  on  the  damaged,  but  not  totally  de- 
stroyed items  is  admitted  by  the  defendant's 
agent.  The  general  averment,  therefore,  that 
defendant  expects  to  be  able  to  prove  that 
the  personal  property  destroyed  was  worth 
much  less  than  $3,792.11  does  not  sufficiently 
meet  the  positive  and  specific  averment  of 
the  loss  of  the  Items  set  out  In  the  statment. 

[t]  The  company's  state  agent,  who  makes 
the  affidavit  of  defense,  do«  not,  so  tar  as 
the  affidavit  discloses,  do  so  on  his  personal 
knowledge  of  the  matters  therein  averred, 
and  he  does  not  aver  that  the  affidavit  la 
made  upon  lnformati<m,  nor  that  he  believes 
the  loss  caused  by  the  fire  Is  what  he  alleges. 
If  he  had  such  Information,  he  does  not  dis- 
close the  fact  nor  Its  source,  and  if  it  were 
simply  the  Idle  gossip  of  the  village,  as  It  may 
be,  so  far^s  the  affidavit  shows.  It  would  cer- 
tainly not  be  a  sufficient  reason  to  warrant 
the  court  In  refusing  Judgment. 

The  affidavit  of  d^ense  Is  made  by  A.  D. 
Lundy,  who  swears  that  "he  Is  the  state  agent 
for  the  state  of  Pennsylvania"  of  the  defend- 
ant corporation.  He  does  not  aver  that  he 
has  personal  knowledge  of  the  alleged  facts 
set  out  in  the  affidavit,  nor  that,  as  an  offi- 
cer of  the  company,  his  duties  require  him 
to  have  knowledge  of  such  matters,  but  that 
it  Is  his  duty  to  make  the  affidavit  of  defense, 
"inasmuch  as  no  officers  of  the  company  bet- 
ter able  to  do  so  are  resident  within  the  state 
of  Pennsylvania.**  This  may  be  fjnu,  and  yet 
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he  may  not  be  tbe  proper  ofllcer  to  make  tbe 
affidaTlt,  Dor  have  snffldent  personal  kDowl- 
edge  of  the  matters  alleged  to  be  a  defense, 
as  would  warrant  the  averment  In  the  aCBda- 
rit  '^at  the  said  defendant  has  a  fall,  Jnst, 
and  true  defense  to  the  whole  of  tbe  plain- 
tiff's claim."  The  affidavit  avers  that  the  affi- 
ant Is  the  state  agent  of  the  corporation,  bnt 
does  not  aver  directly  that  he  is  an  officer  of 
the  corporation,  nor  does  the  affidavit  dis- 
close that  Iw,  as  an  officer,  is  acquainted 
with  the  facts,  and  therefore  could  swear  to 
them  positively  as  (MC  his  own  knowledge. 
If  an  affidavit  is  made  by  an  agent  of  a  cor- 
poration, it  should  aver  why  it  is  not  made 
by  an  officer  of  the  corporaUon  (Citizens' 
Natural  Gas  Oo.  v.  Gas  Oo.,  210  Pa.  137,  C9 
AQ.  fSl2).  and  the  agent  should  show  that 
be  has  special  knowledge  of  the  facts,  U  the 
affidavit  Is  made  from  his  personal  knowledge 
and  not  from  Information  and  belief.  If  a 
party  nmklng  an  affidavit  does  not  have  per- 
sonal knowledge  of  the  facta,  the  established 
form  is  for  the  affiant  to  aver  that  he  is  in- 
formed, believes,  and  expects  to  be  able  to 
prove  them.  In  the  case  at  bar  the  affiant 
does  not  disclose  what  knowledge  or  oppor- 
tunities for  knowledge  be  bad  of  the  matters 
set  up  in  the  affidavit,  and  in  only  one  in- 
stance therein  does  he  aver  that  he  Is  inform- 
ed, believes,  and  expects  to  be  able  to  prove 
tbe  alleged  facts. 

A  careful  examination  of  the  affidavit  of 
defense  does  not  disclose  a  defense  to  tbe 
plalntUTs  claim,  and  therefore  the  learned 
court  below  was  right  in  making  the  rule  ab- 
solute and-  entering  Judgment  against  the 
d^ndant  Judgment  affirmed. 

BENSON  T.  NIGHOIiAB  et  at 
(Suprwne  Ooort  of  Fenosylvania.  July  1, 1914.) 

1.  Specific  PEaromcAiioE  (I  108*)— Pbooeid- 
iNOs— JuBiSDionon. 

Wbeie  plaintiff  prayed  only  for  specific  per- 
formance of  a  contract  <rf  adoption  and  not  for 
damages  for  its  breach,  and  sought  to  be  al- 
lowed to  participate  in  an  estate  as  a  ^trlbn- 
tee,  the  jorladleaon  to  determine  tbe  mwita  of 
her  claim  was  vested  ezclasively  In  the  or- 
phans* court 

[Ed.  Note.— ror  other  cases,  see  Specific  Per- 
formance, Ceot.  Dig.  H  Dec.  Dig.  | 
103.*] 

2.  AnoPTioif  (5  ll*)— TAunrrr— Paboi. 

The  adoption  of  a  child  cannot  be  affected 
by  parol;  the  only  method  of  adoption  being 
by  petition  to  and  decree  of  the  court  of  com- 
mon pleas,  puTSuant  to  Act  May  4.  1855  (P.  L. 
431)  I  7,  as  re-enacted  by  Act  May  19,  1887 
(P.  Ia  126)  I  1,  or  by  deed  duly  exeoated  and 
recorded  punuant  to  Act  AprU  2,  1872  (P.  L. 
81)  II. 

[Bd.  Note.— Pot  other  caeea,  see  Adoption, 
Cent  Dig.  J  17;  Dec  Dig.  {  ll.*J 

3.  Equitt  a  47*)— JuBisnicfiioH— BQunr— 
BracTHBR*. 

Where  a  party  relying  on  a  contract  of 
adoption  dainis  tbe  real  estate  of  a  decedent 
her  remedy  is  by  ejectment-  and  not  by  an  eject- 


ment bill,  which  cannot  be  entertained  In  a 

court  of  equity. 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  8S  153-160 ;  Dec.  Dig.  8  47.*] 

Appeal  from  Court  ot  Common  Fleas, 
Erie  County. 

Bill  by  Reatha  Benson  against  Mary  B. 
Mcholas  and  another,  to  declare  a  child 
legally  adopted.  From  a  decree  dismissing 
tbe  bill,  plaintiff  appeals.  Affirmed. 

Argued  before  JFEUj,  O.  J.,  and  BBOWN, 
MBSTBBZAT.  POTTBB,  and  ISILKIN,  JJ. 

M.  Levant  Davis,  of  Brie,  for  appellant 
E.  L.  Whlttelsey  and  Reverts  ft  Mason,  all 
of  Brie,  for  appeneea. 

POTTER,  J.  This  was  a  bUl  in  equity  filed 
by  Reatha  Benson  against  Mary  B.  Nicholas, 
the  sister  and  next  kin,  of  James  B.  Nicho- 
las, deceased,  and  against  B.  J.  Hewitt,  the 
administrator  of  his  estate.  It  Is  averred  in 
the  bill  that  when  plaintiff  was  a  child,  Mr. 
and  Mrs.  Nicholas  made  an  agreement  with 
plaintiff's  father  to  adopt  plaintiff,  and  to 
treat  her  as  their  own  daughter,  and  that 
they  did  take  her  into  their  care  and  keeping 
from  that  time,  and  <^nged  her  name  from 
Matilda  Webb  to  Reatha  Nicholas,  under 
which  name  she  grew  up,  and  by  which  she 
was  known.  There  was,  however,  no  l^al  act 
of  adoptiMi.  This  was  owing,  it  Is  said,  to 
the  fact  that  her  father  could  not  be  found, 
nor  his  consent  obtained,  and  the  legal  pro- 
ceedings for  her  adoption  were  never  carried 
forward  to  completi6n.  It  was  farther  alleg- 
ed that  plaintiff  was  brought  up  by  and  was 
treated  as  a  daughter  by  James  B.  Nicholas 
and  wife,  and  that  they  exercised  the  author- 
ity of  parents  over  her,  and  maintained  the 
family  relation  to  her  during  their  lives,  and 
that  she  having  performed  her  part  by  render- 
ing the  duties,  service,  and  obedience  due  from 
a  child  to  her  parents,  was  entitled  to  have 
the  agreement  for  her  adoption  given  effect, 
and  was  entitled  to  share  as  a  child  in  the 
estate  of  James  B.  Nldiolas.  The  prayer  of 
the  bill  was  for  an  order  and  decree  giving 
effect  to  the  said  agreement,  and  that  plaintiff 
should  be  declared  entUled  to  such  share  of 
the  decedent's  estate  as  she  would  have  been 
entiUed  to,  had  she  been  legally  adopted. 
The  defendants  demurred  to  the  bill  upon  the 
ground  that  it  was  multifarious,  and  for  tbe 
further  reason,  that  if  plaintiff  was  entitled 
to  any  relief,  sbe  had  an  adequate  remedy 
in  the  orphans*  court,  or  in  a  court  of  law. 
The  court  below  sustained  the  demurrer  and 
dismissed  the  bill,  but  without  prejudice  to 
plaintiff's  rights  in  any  other  proceeding  con- 
cerning the  estate.    Plaintiff  has  appealed. 

[1]  In  her  bill  she  has  prayed  only  for 
specific  performance  of  a  contract,  and  not 
for  damages  for  its  breach.  Her  attitude 
is  not  that  of  a  creditor  of  decedent's  estate, 
but  she  seeks  to  be  allowed  to  participate  in 
the  estate  as  a  distributee.  Tbe  jurisdiction 
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to  determine  die  merltn  of  snch  a  claim  Is 
therefore  exclusively  In  the  orphans'  court 
But  In  order  to  establish  her  an  alleged 
right  to  participate  as  an  heir  of  the  decedent, 
appellant  must  prove  that  she  was  adopted 
by  James  B.  Nicholas  as  his  child. 

[2]  Admittedly  the  biU  as  filed  does  not 
ahow  en  adoption.  In  fact  It  Is  admitted 
that  there  was  no  legal  adoption.  There  Is 
only  an  allegation  of  an  Intention  to  adopt, 
which  was  never  carried  out.  To  argue  that 
the  facts  shown  amounted  to  an  adoption 
would  be  merely  to  claim  an  adoption  by 
parol,  and  no  such  thing  is  Icnown  to  the  law 
of  Pennsylvania.  This  was  expressly  decided 
in  Carroll's  Est.  219  Pa.  440.  444,  68  Aa 
1038,  1039  (123  Am.  St  Bep.  673).  We  there 
said: 

"The  only  methods  of  adoption  of  children 
known  to  tbe  law  of  Pennsylvania  are  those  pre- 
scribed by  Act   of  May  4.  1855  (P.  L.  431)  | 


tltion  to,  and  decree  of,  the  conrt  of  common 

ftleas,  and  the  latter  for  adoption  by  deed  da- 
y  executed  and  recorded.  While  the  act  of 
1872  refers  to  'the  common-law  form  of  adopting 
a  child  by  deed,*  yet  the  anthorities  are  unt- 
tarm  to  the  effect  that  adoption  was  unknown 
to  the  common  law,  whether  by  deed  or  other- 
wise. Ballard  v.  Ward.  89  Pa.  358 ;  McCully's 
App..  10  W.  N.  C.  80;  Session's  Estate.  70 
Biich.  297  [38  N.  W.  249.  14  Am.  St  Bep.  5001 ; 
Butterfield  v.  Sawyer.  187  lU.  598  [58  N.  E. 
602.  S2  L.  B.  A.  75,  79  Am.  St  Bep.  246].  We 
know  of  no  authority  for  the  propofdtion  that, 
in  tbe  state  of  Pennsylvania,  a  child  may  be 
.adopted  by  parol." 

This  was  followed  In  Hnghea'  Est,  225  Fa. 

79.  73  Atl.  1001. 

[t]  As  to  the  real  estate  of  decedent.  If  ap- 
pellant had  any  claim  to  It  her  remedy  would 
be  by  ejectment  Her  bill  here  la  In  that  re- 
spect merely  an  ejectment  bill,  which  under 
the  settled  rule,  will  not  be  entertained  In 
a  court  of  equity.  Williams  v.  Fowler,  201 
Pa.  336,  60  AtL  069;  Fredericks  et  al.  v.  Hu- 
ber  et  al..  180  Pa.  572,  37  AtL  90.  In  the 
present  case,  we  can  see  no  basis  upon  which 
plaintiff's  claim  can  be  sustained. 

The  assignment  of  error  is  overruled,  and 
the  decree  of  the  court  below  Is  affirmed,  and 
tJila  lu^peal  Is  dlsmisaed  at  cost'of  appellant 


BAYSTOWN  WATEB  POWIBB  00.  T. 
BBUUBAUGH. 

(Supreme  Court  of  Pennaylvaala.   July  1, 

1.  Appeal  and  Ebbob  (S  69*>— Decisions  Af- 

PKAIABLB— INTEBLOCTJTOBT  OBDEB  IH  COH- 
DXUKATION  PBOCEEDINGS. 

An  order  approving  a  bond  filed  by  a  wa- 
ter company  in  condemnation  proceedinfm,  be- 
ing interlocutory  in  nature,  (s  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  n  352-366,  386,  4TO,  410; 
Dec  Dig.  f  69.*  I 

2.  BlUnERT  DOIUIN  (|  28*)  —  FOSSBSSIOV  OF 

BioBT— Watbb  Cohpaht. 

A  water  company  incorporated  under  Act 
April  29.  1874  (P.  L.  73),  as  amended  by  Act 


May  16.  1889  (P.  U  226),  for  tbe  purpose  of 
••the  supply,  storage  and  transportanon  of 
water  and  water  power  for  commercial  and 
manufacturing  purposes,"  has  the  right  of  emi- 
nent domain. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  EHg.  S  75;  Doc  Dig.  {  28.»] 

3.  Eminent  Dohain  (|  68*)  —  Extint  ot 
Bight— Wateb  Coupant. 

A  water  company  or  water  power  company 
can  condemn  land  only  for  the  purposes  speci- 
fied in  tbe  statute,  and  then  only  such  amount 
aa  is  reasonably  necesBary  to  conduct  the  com- 
pany's business. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  147-160;  Dec  Dig.  {  5S.*J 

4.  Eminent  Domain  ({  G4*>-Condbunatiov 
BY  Wateb  Comp ant— Bight  to  Object. 

Since  the  right  of  a  water  company  to  con- 
demn land  under  Act  Jane  9,  1871  (P.  L.  1360), 
seven  miles  distant  from  its  reservoir,  depend- 
ed upon  exceptional  facts,  it  conld  be  questioned 
by  the  landowner  without  applyinif  to  the  At- 
torney General  to  institute  proceedings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  146 ;  Dec.  Dig.  §  64.*] 

Appeal  from  Court  of  Common  Pleas,  Hant- 
Ingdon  County. 

Eminent  domain  proceedings  by  the  Bays- 
town  Water  Power  Company  against  Isaac 
Brumbaugh.  From  a  Judgment  appointlDg 
viewers  and  approving  bond,  defendant  ap* 
peals.    Appeal  dismissed. 

The  Baystown  Water  Power  Company  con- 
structed a  large  dam  over  tbe  Baystown 
brandi  the  Juniata  river,  caoslng  tbe  water 
to  back  up,  over,  and  upon  the  land  of  the  de- 
fendani;  Isaac  Brumbaugh,  an  upper  ripari- 
an owner.  The  plaintiff  company  filed  a 
petition  for  the  approval  of  a  boqd  to  secure 
the  damages  and  £oi  tbe  app^tment  ot 
vtewm  in  eminent  donudn  proceedings.  The 
defendant  filed  an  answer  arerrlng  that  the 
plaintiff  company  did  not  possess  the  right  of 
eminent  domain.  The  conrt  appointed  view- 
ers to  assess  damages  and  approved  the  bond. 

Argued  before  FELh,  C.  J.,  and  BBOWN, 
ELKIN,  STBWABT,  and  MOSCHZIS- 
KER,  JJ. 

W.  H.  Trude  and  H.  H.  Walte.  both  of 
Huntingdon,  for  appellant  James  S.  Woods 
and  Thomas  F.  Bailey,  both  <tf  Huntingdon, 
for  app^lee^ 

EI;b:in,  J.  [1]  This  is  an  appeal  from  an 
order  made  by  the  court  below  appointti^ 
viewers  and  approving  a  bcmd  In  a  condemna- 
tion proceeding.  The  power  to  appoint  view- 
erg  Is  challoiged  on  the  ground  that  the  con- 
demning company  did  not  possess  the  right 
of  eminent  domain ;  and  the  approval  of  the 
bond  was  objected  to  because  Inadequate  to 
cover  the  damages  that  would  result  from  the 
taking  of  the  land.  Upon  the  record  here 
presented,  the  questions  discussed  by  counsel 
for  appellant  cannot  be'  determined  finally. 
This  court  very  recently  decided  that  an  or- 
der approving  the  Ixmd  filed  a  water  c<Rn- 
pany  in  a  proceeding  to  condemn  land  was 
Interlocutory  In  its  nature,  and  from  such  an 
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order  an  appeal  does  aot  lie.  Blandbui^  Wa- 
ter Company's  CondeumaUcOi,  233  Pa.  230,  82 
Atl.  77.  In  fo  deciding,  we  simply  followed 
the  settled  rale  as  stated  in  Twelfth  Street 
Market  Co.  t.  Railroad  Co.,  142  Pa.  S80,  21 
ktL  902,  989:  Pittsburg,  C.  &  W.  E.  B.  Co.  t. 
Gamble.  204  Pa.  198,  53  Atl.  7S9.  and  other 
cases  of  lUce  Import  In  condemnation  pro- 
ceedings, the  method  of  assessing  damages 
Is  statutory,  and  the  right  of  appeal  depends 
upon  the  provisions  of  the  statutes  relating 
to  the  same,  and  does  not  exist  independently 
of  them.  Even  If  tlie  appeal  be  regarded  as 
a  certiorari,  cor  review  of  the  case  Is  neces- 
sarily limited  to  the  prima  fade  rights  of  the 
parties,  as  disclosed  by  the  pleadings,  be- 
eaose  in  Boch  cases  the  evidoice  cannot  be 
ooDBidered. 

[2]  The  Raystown  Water  Power  Company 
was  incorporated  for  the  purpose  "of  the  sup- 
ply, storage,  and  transportation  of  water  and 
water  t>ower  for  commercial  and  mannfactur- 
log  purposes,"  under  the  act  of  1874  (P.  L. 
T6),  as  amended  by  the  act  of  1889  (P.  U  226). 
That  a  coiiipaay  so  Incorporated  has  the 
rigbt  of  eminent  domain  was  decided  In  Ja- 
cobs T.  Clearvlew  Water  Supply  Co.,  220  Pa. 
388.  G9  Atl.  870,  21  L.  B.  A.  (N.  S.)  410.  Un- 
der Its  dkarter,  and  the  statutes  which  au- 
thorized its  incorporation,  appellee  company 
possesses  the  right  of  eminent  domain  for  Its 
corporate  purposes,  and  at  moat  nothing  more 
could  be  Inquired  into  on  an  appeal  In  the  na- 
ture of  a  eertlorari  from  an  order  appointing 
viewers  or  approving  a  bond  aa  the  initial 
steps  of  a  proceeding  to  condemn. 

it,  4]  In  the  present  case  we  are  of  opln- 
Um  ttuA  the  landowner*  whose  property  la 
about  to  be  condemned,  may  raise  the  ones- 
tion  of  the  right  to  condemn  under  the  act  a£ 
ISn  (P.  L.  1860).  A  corporation  clothed 
wlQi  the  pown  to  ptmiiMmt  land  for  railroad 
pnrposee  could  not  exercise  that  power  to  con- 
demn land  for  mining  or  agricultural  purpos- 
es; and  a  water  company  possessing  the 
powex  to  otmdemn  land  as  a  idte  tor  a  reser- 
voir or  a  pumping  station  could  not  ererdse 
that  power  to  condemn  land  not  necessary  to 
Its  coxpontte  uses.  A  water  company  or  a 
water  power  company  can  condemn  land  only 
for  the  purpoaee  specified  in  the  statotes,  and 
cannot  condemn  more  land  even  for  these  pur- 
poses than  is  reasonably  necessary  to  conduct 
the  business  of  the  corporatUm.  Whether 
appellee  company  has  the  right  to  condemn 
land  seven  miles  ^stant  fnnn  Its  present 
reservoir  site  and  as  a  part  of  it  must  de- 
pend upon  exceptional  facts,  ii  indeed  such 
x^t  ezlsta  at  all  under  its  corporate  powers. 
Under  the  facts  of  this  case,  we  cannot  agree 
that  appellant  must  an>l7  to  the  Attorney 
General  to  institute  the  proceeding  to  test  the 
right  ot  the  water  company  to  condenm  the 
land  described  for  the  purpoee  of  appropria- 
tion. This  questlw  under  the  peculiar  facts 
of  the  case  at  bar  can  be  nOaed  by  the  land- 


owner, whose  property  is  about  to  be  taken, 
under  the  act  of  1871.  The  appointment  of 
viewers  and  assessment  of  damages  should 
be  postponed  until  the  landowner  has  had  an 
opportunity  to  proceed  under  the  act  of  1871 
to  have  his  rights  judldally  determined  in 
accordance  therewith. 
Appeal  dlsmisBed,  at  cost  <MC  aj^ellant.  , 


JTIBST  METHODIST  EPISCOPAL  OHUBCH 
T.  ISENBEBG  et  al. 

(Suiweme  Court  of  Fennsjlvania.  Jnly  1, 1914.) 

1.  Mechahicb'  Liejtb  (t  S17*)  —  iNDDnurr 
Bon  Ds— Actions. 

Where,  on  the  same  day  that  a  church 
agreed  with  a  contmctor  for  the  erection  of  a 
church,  the  contractor  gave  his  bond  to  the  cburch 
trustees,  conditioned  for  falfillment  of  his  con- 
tract, and  purporting  to  bind  the  obligors  to  the 
payment  of  materialmen,  a  person  who  (omished 
Btone  to  the  contractor  for  uaa  in  the  building 
could  not  recover  against  the  sureties;  such 
bond  being  intended  merely  fOr  the  protection 
of  the  obligee  and  not  for  the  protection  of  ma- 
terialmen. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liena,  CenL  Dig.  S  659  ;  Dec.  Dig.  |  317.*] 

2.  CoNTBACTs  (S  187*)— AOTiOMS— PAEnsa. 

A  plaintiff  may  sue  on  a  contract  to  which 
he  is  not  a  party,  where  be  is  the  only  person 
Interested  in  the  payment  of  money  or  delivery 
of  some  raloable  thiag  which  defendant  has 
agreed  tOt,  pay  or  deliver  to  him,  or  where  the 
pnHnise  to  pay  the  debt  to  him  rests  on  the 
fact  that  money  or  property  Is  placed  in  the 
promisor's  hands  for  that  purpose,  or  where 
defendant  has  bought  out  the  stock  of  a  trades- 
man and  undertaken  to  take  his  jplace.  fill  his 
contracts,  aod  pay  bia  debts ;  but  m  other  cases 
the  right  of  action  is  in  the  promisee  alone. 

[Ed.  Note.~For  other  cases,  see  Contracts, 
Cent  Dig.  H, 798-807;  Dec.  Dig.  S  187.* j 

Appeal  from  Court  of  Common  Pleas, 
Huntingdon  County. 

Assumpsit  on  a  bond  hf  the  First  Metho- 
dist EpUicopal  Church  of  Huntingdon,  Pa., 
for  the  use  of  Joslah  a  Hall,  against  John 
L.  laoiberg  and  others.  From  Judgment  tor 
plaintiff,  defendante  appeal.  Beversed. 

A^ued  before  FELL,  C.  J.,  and  BBOWN, 
ELKIN,  8TEWABT,  and  MOSCHZIS- 
KER,  JJ. 

J.  F.  Schock,  J.  S.  Woods,  and  H.  H.  Waite, 
all  of  Huntingdon,  for  appellants.  W,  M. 
Henderson,  of  Huntingdon,  for  appelle& 

BBOWN,  J.  [1]  On  August  23,  1910.  the 
First  Methodist  Episcopal  Church  of  Hunt- 
ingdon, Pa.,  entered  into  a  written  contract 
with  J.  Ia  Isenberg  for  the  erection  of  a 
church  building.  On  the  same  day  he  exe- 
cuted and  delivered  to  the  trustees  of  the 
church  his  bond  In  the  sum  of  $15,000 ;  the , 
condition  of  the  obligation  being  as  follows: 

"If  the  said  J.  Ia  Isenberg  shall  in  all  respects 
fulfill  and  comply  with  the  terms,  conditions, 
stipulations,  and  agreements  on  his  part  in  said 
contract  contained  and  also  In  like  manner  frith 
said  plans  and  BpccifieatioBs,  then  the  above 
obligation  to  be  void." 
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Immediately  preceding  this  condition  there 
is  the  followbig  clause: 

"Whereas  the  said  J.  L.  Xmnherg,  In  the  erec- 
tion and  completion  of  the  said  building,  em- 

Eloys  subcontractors,  the  above-bousden  obligors 
ereby  further  bind  themselves  to  the  payment 
of  said  snbcontractors,  materialmen,  and  others 
employed  in  the  erection  of  the  bnildins." 

Josiafa  O.  Hall  furnished  atone  to  I  sen- 
berg  which  was  used  In  the  erection  of  the 
church,  and,  upon  the  failure  of  the  contrac- 
tor to  pay  the  balance  due  for  the  same,  this 
action  was  brought  by  the  appellee  against 
the  sureties  on  his  bond.  The  right  to  r^ov- 
er  Is  based  upon  the  clause  which  provides 
tbat  the  sureties  bind  themselves  to  the  pay- 
ment of  materialmen.  The  defense  of  the 
appellants  was  that  the  ,bond  did  not  give 
to  the  appellee  a  cause  of  action  against 
them,  but  under  instructions  from  the  court 
that  It  did  protect  him,  if  he  knew  of  its 
existence  at  the  time  he  contracted  with 
isenberg  to  furnish  the  stone,  the  Jury  found 
in  his  favor,  and,  from  the  Judgment  on  the 
verdict,  there  has  come  this  appeal. 

If  the  bond  does  not  contain  an  obligation 
on  the  part  of  the  obligors  to  pay  for  materi- 
als furnished  In  the  erection  of  the  build- 
ing, which  a  materialman  can  enforce  in  an 
action  in  his  own  name  against  the  sureties, 
it  is  Immaterial  that  the  appellee  may  have 
had  knowledge  of  what  the  bond  contained 
when  be  contracted  to  furnish  stone  to  Uie 
contractor.  In  the  absence  of  anything  said 
or  done  by  the  sureties  themselves,  leading 
the  appellee  to  believe  that  the  bond  which 
they  gave  was  to  cover  bis  materials,  and  that 
they  Intended  by  it  to  pay  him.  If  the  contrac- 
tor  did  not,  the  liability  of  the  appellants 
was  a  pure  question  of  law  for  the  court, 
and,  under  a  well-settled  rule,  a  verdict 
should  have  been  directed  in  their  favor. 

The  manifest  purpose  of  the  bond  was  pro- 
tection to  the  obligee,  the  First  Methodist 
Episcopal  Church  of  Huntingdon.  It  and  the 
appellants  are  the  sole  parties  to  the  obliga- 
tion assumed  by  them.  There  Is  no  cove- 
nant or  promise  In  it  by  them  to  any  sub- 
contractor or  materialman  that  tiiey  will  pay 
him  upon  default  of  the  contractor,  and  noth- 
ing was  ever  said  or  done  by  them  indicat- 
ing In  any  manner  to  the  appellee  that  the 
bond  was  intended  for  bis  protection.  He 
was  no  party  to  the  obligation,  and,  nnder 
the  rule  of  the  common  law  followed  by 
state  and  federal  courts  In  this  country,  be 
cannot  maintain  an  action  upon  It  in  bis 
own  name.  Yet  this  Is  what  he  did  hy  first 
bringing  suit  as  the  legal  plaintiff.  His  sub- 
sequent amendment,  making  himself  use 
plaintiff,  without  any  assignment  from  the 
obligee,  did  not  change  his  status  as  plain- 
tiff ;  but  even  an  assignment  from  the  obligee 
would  not  have  helped  him,  foi  it  had  paid 
nothing  which  it  could  have  collected  from 
the  sureties. 

[2]  To  the  rule  of  the  common  law  that 
no  one  can  maintain  an  action  in  his  own 


name  npon  a  contract  to  which  he  Is  not  a 
party,  there  are  well-settled  exceptions, 
which  are  enforced  whenever  the  facts  of  a 
case  require  it.  Howes  v.  Scott,  224  Pa.  7, 
78  Atl.  186.  These  exceptions  are  where 
one  person  agrees  wlfli  another  to  pay  money 
to  a  third,  or  to  deliver  some  valuable  thing, 
and  such  third  party  is  the  only  one  Interest- 
ed in  the  payment  or  delivery,  or  where  the 
promise  to  pay  the  debt  of  a  third  person 
rests  upon  the  fact  that  money  or  property 
is  placed  in  the  hands  of  the  promisor  for 
that  purpose,  or  where  one  buys  out  the 
stock  of  a  tradesman  and  undertakes  to  take 
the  place,  fill  the  contracts,  and  pay  the 
debts  of  the  vendor.  Sweeney  v.  Houston, 
243  Pa.  542,  90  Atl.  347.  But  when  the  prom- 
ise is  made  to  and  In  relief  of  the  one  to 
whom  it  is  made,  niran  a  consideration  mov- 
ing from  bim,  no  particular  fund  or  means 
of  payment  being  placed  In  the  hands  of  the 
promisor  out  of  which  the  payment  is  to  be 
made,  the  right  of  action  Is  in  the  promisee 
alone.  Adams  v.  Kuehn,  119  Pa.  76,  13  Atl. 
184.  The  bond  upon  which  the  appellee  has 
sued  Is  one  to  which  he  is  a  stranger.  The 
consideration  for  It  moved  wholly  from  the 
First  Methodist  Episcopal  Church  of  Himt- 
Ingdon,  for  whose  benefit  Its  terms  were  to 
be  performed.  There  is  no  promise  in  it  to 
pay  the  appellee  anything,  and  no  fund  or 
means  of  payment  were  placed  In  the  bands 
of  the  appellants  with  which  to  pay  hlni. 
Under  the  rule  announced  in  Blymlre  v.  Bois- 
tle,  6  Watts,  182,  31  Am.  Dec.  458,  and  fol- 
lowed without  deviation  for  more  than  three- 
quarters  of  a  century,  down  through  all  suc- 
ceeding cases,  the  appellee  baa  no  cause  at 
action  against  the  appellants. 

The  Judgment  Is  therefore  reversed,  and 
entered  here  for  the  defendants. 


BOROUGH  OF  MECHANICSBURG  v.  ME- 

CHANICSBUBG  GAS  &  WATER  CO. 
(Supreme  Court  of  PeniwylvaBia.  July  1,  U14.) 

1.  Wateks  AifD  Watkb  Conaan  (|  208*>— 

WatEB  OolCPANtES  —  R&ASORABLinBSS  OV 

BATEa— BuaOSN  OF  Pboof. 

In  a  suit  by  a  city  to  enjolu  a  water  compa- 
ny from  collecting  Increased  water  ratea  fbr  nre 
service,  the  burden  was  im  the  city  to  prove  Its 
contention  that  the  new  rate  was  unreasonable 
or  discriminatory. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Vig.  ff  289,  290-299: 
Dec  Dig.  I  208.*! 

2.  Watkbs  and  Watkb  Oottbses  (S  208*)— 

WaTEB  COUFANIBB  —  RfiASOMABLBNESS  OW 

Bates.  ' 

A  tioroagfa  agreed  to  pay  a  water  company 
for  fire  protection  $800  annually  for  43  plugs 
and  $19  lor  each  additional  plug  Installed.  T%e 

number  of  plugs  was  increased  to  53.  The  net 
value  of  the  water  company's  plant  required  for 
fire  protection  was  $41,250,  upon  wbidi  an  an- 
nual return  of  6  per  cent.,  together  with  mainte- 
nance taxes  and  depreciation,  would  be  about 
¥3,300.  Held,  that  a  new  rate  of  $35  for  each 
plug  which  the  .company  proposed  to  fix  after 
expiration  of  the  agreement,  and  which  would 
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remit  in  an  income  of  $l,SK  from  flili  loiiree, 
a  profit  of  4^  per  c«nt  on  die  InTeetmenl;  was 
not  unreasonable. 

W;Sd.  Note.— For  other  casee,  see  Waters  and 
ater  Coanea.  Oent.  Dig.  »  289,  290-299; 
Dec  IM*.  S  203.»] 

3.  Watxbs  AifD  Watbb  Coubsbs  (i  203*)— 
Water  Coupanies  —  Bkasonableness  or 
Rates— DiacBiHiNATion. 

A  rate  fixed  bj  a  water  company  tor  fire 
protection  ihonld  tiear  a  reasonable  proportion 
to  Ok  rates  establiehed  for  other  demands. 

 [Ed.  Note. — For  other  caseo.  see  Waters  and 

Water  Courses,  Cent  I>ig.  H  288,  290-299; 
Dec.  Dig.  8  203.*] 

4.  Watebs  and  Wateb  Cotmscs  (J  208*)— 
Watkb  GoicPAKiES  —  Bjeasorabuness  or 
Rates— iRJUNCTion—EiviDENCE. 

.  In  a  borough's  action  to  enjoin  a  water  com* 
pa.aj  from  collecting  an  increased  rate  for  fur^ 
nishing  water  for  fire  protection,  it  was  not  er- 
ror to  exclude  evidence  ahowing  the  rates  for 
domestic  and  indastrial  service  In  other  boi^ 
ougbs,  or  to  diBre^ard  evidence  as  to  the  rates 
for  fire  protection  in  other  boroughs  where  plain- 
tiff offered  no  proof  of  similarity  of  conditions 
in  those  boroughs  to  the  conditions  in  the  plain- 
tiff borough. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |f  289.  290-299; 
Dec  Dig.  I  208.*]  " 

Appeal  from  Court  of  CQnimo&  Flea^  Cam- 
bertand  County. 

Bill  by  the  Boroagb  of  MectaanicsbarK 
against  the  Mechanlcsbarg  Qas  &  Water 
Company,  to  enjoin  collectloa  of  Increased 
water  rates  for  fire  service.  From  a  decree 
dismissing  tlw  Mil,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  VEUL,  C.  J.,  and  BBOWN, 
MESTBGZAT,  POTTER,  ELKIN,  STE- 
WART, and  MOSCHISKER,  JJ. 

E.  M.  Blddle,  Jr.,  of  Philadelphia,  and  H. 
M.  Zug,  of  Mechanicsburg,  for  appellant. 
8.  B.  Sadler,  of  Carlisle  for  appellee. 

MESTEEZAT,  J.  This  Is  a  bill  In  equity 
filed  by  the  borough  of  Mechanicsburg  to 
restrain  the  defendant  water  company  from 
collectiiig  an  Increased  rate  for  water  fur- 
nished the  txtron^  for  fire  service.  The 
grounds  on  which  the  relief  Is  asked  are 
tliat  the  proposed  increased  rate  Is  in  vio- 
lation of  the  contract  of  1892  by  which  the 
defendant  agreed  to  furnish  water  to  the 
plaintiiT  for  fire  protection,  and  that  the 
proposed  rate  is  excessive  and  unreasonable 
and  discriminates  against  the  plaintiff  tn 
fiSTor  of  other  cwsnmers  of  the  defendant 
We  hare  examined  tlie  record  with  care,  and 
are  not  convinced  that  the  condnslon  of  the 
oonrt  sustaining  the  rate  Is  erroueoua.  The 
fluita  bave  been  found  and  (Nearly  stated  In 
the  opinicm  of  the  learned  chancellor,  and 
an  elaborate  dlscossion  of  tbe  case  here 
Is  tberefore  unnecessaiy* 

The  aHstgnments  of  error,  as  suggested  by 
tbe  learned  counsel  for  tbe  appellant,  all 
go  to  Uie  alleged  error  of  the  court  below 
In  Its  condDjrion  that  the  rate  for  fire  pro- 
tection fixed  by  tbe  schedule  of  October,  1909, 


was  not  excesslTe,  and  to  Q»  methods  by 
which  the  court  reached  that  conclusion. 

[1-S]  The  water  company  adopted  a  gen- 
eral Bcbednle  of  rates  for  water  to  be  fur- 
nished for  Its  Tarious  services,  wblcb  was 
to  take  ^ect  October  1, 1909.  The  proposed 
rate  for  water  furnished  the  borough  for 
Are  protection  is  ¥3S  for  each  fire  plug  per 
year  or  a  total  of  (1355  for  the  S3  flre  plugs 
in  use  In  the  borough. '  This  schedule  in- 
cludes charges  for  flre  service  and  for  water 
to  be  furnished  to  domestic  and  Industrial 
consumers.  The  bill  filed  by  the  plaintiff 
attacks  the  charge  for  fire  protection,  and 
avers  that  it  Is  excessive  and  unreasonable 
and  also  discriminatory.  It  is  to  be  assum- 
ed that  In  framing  Its  general  schedule  of 
rates,  the  water  company  has  been  guided  by 
some  rule  or  principle  which  would  enable 
it  to  be  Just  to  Itself  and  at  the  same  time 
enable  It  with  reasonable  approximation, 
to  make  Its  charges  for  its  Tarying  services 
conform  to  some  standard  which  would 
secure  to  tbe  consumers  reasonable  uniformi- 
ty In  coat  Leechburg  Borough  t.  Water- 
works Co.,  219  Pa.  263,  266,  68  AtL  669. 
The  presumption  is  that  the  rates  fixed  by 
the  schedule  are  reasonable  both  as  to  com- 
pensation for  tbe  services  performed  by  the 
water  company  and  as  to  tbe  charges  to 
be  paid  by  the  consumer,  and  tbe  burden  of 
showing  the  cdntrary  Is  on  the  party  who 
alleges  It  Tbe  plaintiff  showed  that  prior 
to  the  increase  of  rates  tbe  water  company, 
under  an  agreement  between  the  parties 
made  in  1892,  furnished  the  borough  with 
water  for  flre  protection  for  SSOO  per  an- 
num (or  tbe  number ,  of  flre  plugs  then  In 
use,  being  43,  and  an  additional  charge  of* 
S19  per  year  for  each  additional  plug.  Tbe 
borough  also  introduced  evidence  to  show 
that  tbe  flre  plugs  bad  been  increased  to 
S3,  that  it  had  Installed  the  new  plugs  at 
Its  own  expense,  and  tb^  number  ot  fires 
for  1901  to  1912.  Tbe  former  rates  to 
other  consumers  were,  also  shown,  as  were 
the  receipts  and  dlsbarsements  ot  the  defend- 
ant 

The  defendant  called  expert  witnesses 
whose  testimony,  as  suggested  by  tbe  court, 
was  not  contraverted  or  quaUfled  by  any 
witness  of  the  plaintiff.  They  made  an  ex- 
haustlve  examination  of  tbe  plant  as  at 
present  used  by  tbe  defendant  company  tea 
supplying  water  for  flre  protectltHi  and  to 
domestic  omsnmers,  and  tb^  (fixed  the 
investment  in  tbe  existing  plant  required 
for  these  purposes  at  $101,600,  and  after 
deducting  a  proper  amount  for  depreda- 
tion, estimated  the  net  value  of  the  plant 
for  flre  protection  at  fllniSS,  upon  which  an 
annual  return  of  6  per  cent  together  with 
maintenance,  taxea,  and  dwredatlon,  would 
be  about  $3,800.'  Instead  of  this  Biim»  as 
will  be  observed,  the  rate  fixed  by  the  com- 
pany for  water  to  be  furnished  tbe  borough 
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for  fire  protectltm  totals  ^IfiBS,  which  would 
be  about  4%  per  cent  on  the  Investment 
Thla  testimony  shows  th&  proportion  of 
the  water  company's  loTcstment  fixei  by 
the  witnesses,  properly  chargeable  to  this 
part  of  tiie  defendant's  service;  in  other 
words,  the  cost  of  fire  protection  fixed  by 
the  witnesses  Is  made  op  in  a  comparison 
with  the  cost  charged  for  other  services  of 
the  defendant  company.  This  established 
the  relatire  proportions  of  the  rates  charg- 
ed for  Are  and  other  service  on  the  basts 
of  the  relative  invesbuent  for  the  several 
services*  and  was  the  only  practicable  man- 
ner in  whldi  it  jcould  be  done  under  the 
evidence  submitted  in  the  casa  In  the 
absence  of  otiier  testimony  which  would 
enable  the  court  to  determine  the  reason- 
ableness of  the  n«w  rate  fixed  by  the  water 
company,  the  burden  being  on  the  plalntiflE 
to  produce  tt,  we  cannot  say  that  the  iowt 
erred  In  using  the  method  to  determine  the 
question.  This  method  shows  that  tiie  new 
rate  for  Are  protection  charged  the  plaintiff 
was  not  exces^ve  or  discriminating.  It  is 
clear  that  tiie  plaintiff's  testimony  did  not 
warrant  the  court  in  decUtrlng  the  proposed 
rate  excessive  or  unreasonable,  in  view  of 
the  manifest  Insufficient  return  to  the  water 
company  under  present  conditions  produced 
by  the  rate  fixed  by  the  schedule  of  1892. 
The  evidence  shows  that  the  number  of  fire 
plugs  had  been  Increased.  The  number  of 
fires  that  had  occurred  in  the  borough  dur- 
ing a  certain  time  was  of  little  consequence 
In  determining  the  reasonableness  of  the 
new  rate  for  fire  service.  It  would  Indeed 
•be  a  very  dangerous  experiment  for  a  bor- 
ough to  refuse  fire  protection  because  during 
the  preceding  year  there  had  been  no  fires 
within  its  limits.  That  fact  and  the  amount 
of  water  actually  used  are  not  the  only 
bases  on  which  to  determine  the  necessity 
for  fire  protection,  and  are  not  controlling 
in  ascertaining  the  reasonableness  of  charg- 
es for  snch  service.  We  must  assume  that 
the  water  company  will  be  adequately  com- 
pensated by  the  rates  It  has  established  for 
its  several  services,  and  the  rate  fixed  for 
fire  protection  should  bear  a  reasonable  pro- 
portion to  the  rates  established  for  other 
aervloe.  The  court  below,  as  we  understand. 


observed  this  rule  In  determining  tiie  reason- 
ableness of  the  rate  for  fire  protection  in  the 
present  case  and.  as  the  plaintiff  furnished 
no  evidence  establishing  the  unreasonable- 
ness of  the  rate,  the  preBmnptioi  of  rea- 
sonableness would  prevail,  which  was  fully 
sustained  by  the  expert  testimony  offered 
by  the  defendant  The  bnrdoi  was  upon 
the  plaintiff  to  show  Uiat  tiie  rate  idiarged 
for  fire  protection  did  not  bear  a  reasonable 
proportion  to  that  diarged  tov  the  other 
services. 

[4]  The  leamed  court  niw  ri^t  In  ex- 
cluding the  evidence  offered  by  tlu  plaintiff 
showing  the  rates  for  domestic  and  indus- 
trial service  in  other  borought^  and  in  dis- 
regarding the  evidence  as  to  the  rates  for 
fire  serrloe  in  other  boroughs,  In  view  of 
the  fiict  that  the  i^alntiff  had  offered  no 
evidence  to  show  similarity  of  conditions  In 
those  boroughs  to  the  conditions  in  the 
plaintiff  borough.  There  are  so  many  mat- 
'tera  which  must  be  taken  Into  conaldaratton 
In  fixing  the  rate  for  service  in  any  locali- 
ty ttiat  it  is  almost  impossible  to  find  similar 
coodltlona  ^TiaHng  jn  other  localitieB  which 
would  make  the  rate  in  one  locality  evi- 
dence of  what  it  should  be  In  another 

It  Is  Immaterial  whether  the  court  regard- 
ed as  relevant  and  competent  the  evidence 
of  the  defendant's  capitalization,  indebted- 
ness, cost  of  constructing  its  present  re- 
servoir and  pumping  station  or  not,  as  the 
testimony  to  which  we  have  already  referred 
was  sufficient  to  sustain  the  court's  finding. 
The  plaintiff,  however,  is  not  in  a  position 
to  object  to  such  testimony  in  view  of  the 
fact  the  bill  charged  that  the  question  <^ 
reasonableness  and  discrimination  largely 
depended  upon  these  very  matters,  and 
prayed  that  discovery  be  made  as  to  them. 
There  was  no  request  by  the  plaintiff  to 
amend  its  bill  or  to  withdraw  these  mat- 
ters from  the  consideration  of  the  court 
by  changing  the  pleadings,  and  we,  therefore, 
cannot  convict  the  court  of  error  in  admit- 
ting the  evidence.  We  deem  it  however, 
wholly  immaterial  in  determining  the  con- 
trolling question  In  the  case,  and  hence  the 
ruling  of  the  court  becomes  unimportant 

The  decree  la  affirmed,  costs  to  be  palA 
by  appelant 


Digitized  by 


STATE  T.  ROSENBSRa 


145 
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(Supreme  Oonrt  of  Vermont.  Ohlttenden.  Oct 
14,  1914.) 

L  CBnawAL  Law  a  400*)— Bvxobitcb— Bur 

ARB  Sbgondabt  SmDBnOE. 

On  the  trial  of  a  witneaa  for  swearing  talse^ 
Ij  that  he  had  not  violated  an  order  excluding 
witnesses  from  the  courtroom,  the  makins  ot 
Boch  order  could  be  ahown  hj  the  testimony  of 
the  stenographic  reporter  notwithstanding  P. 
S.  1374,  making  transcripts  of  proceedings  du- 
ly certified  by  sncb  reporter  competent  evidence; 
this  not  affecting  the  force  of  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  879-886,  1208-1210;  Dec. 
Dig.  I  400.*] 

2.  Cbiminal  Law  (S  1178*)— AFFEAi^Bsnrs 

— Waxtib  or  Ebbobs. 

Grounds  of  objection  to  evidence  which 
are  not  briefed  will  not  be  considered  by  the 
Supreme  Court 

[Ed.  Note. — Fw  other  cases,  see  Criminal 
Uw,  Cent.  Dis.  H  8011-8013;  Dec.  Dig.  i 
1178.*] 

8.  Cxncnf  AZ.  Law  (S  8^*)— Etidinob-^d- 

MISaiBILITY. 

Under  P.  S.  1873.  requiring  stenographic 
reporters  to  furnish  a  certiued  transcript  of  the 
erklence  and  proceedings  upon  request  to  any 
party  in  interest,  where  on  a  trial  for  false 
swearing  respecting  the  violation  of  an  order 
excluding  witnesses  from  the  courtroom  the 
■teoosraphic  reporter  read  from  his  shorthand 
minutes  respecting  the  making  of  such  order,  it 
was  not  error  to  admit  his  testimony  that  ac- 
cased  twd  not  reguested  him  to  transcribe  the 
notes,  the  only  use  made  of  this  testimony  be- 
ing to  meet  the  repeated  assertion  of  accused's 
counsel  that  they  bad  no  means  of  knowing 
what  the  reporters  notes  would  show,  though  it 
was  argued  that  the  state  was  seeking  to  excuse 
its  failure  to  offer  the  transcript  by  showing 
that  accused  bad  an  equal  opportonitr  to  pro- 
cure it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  802,  803;  Dec.  Dig.  |  SOI.*] 

4.  CsiMiRAX  Law  ({  396*)— Etidbvob— Fbb- 

soit's  Ubual  Pbactice. 

Where  on  a  trial  for  false  swearing  on  a 
V€dr  dire  examination  there  was  a  dispate  as  to 
whether  the  oath  administered  was  an  oath  in 
chief  or  one  relating  to  the  voir  dire  examina- 
tion and  the  stenographic  reporter's  minutes 
tbowed  that  the  objection  to  like  witness'  com- 
peteD(7  was  interposed  after  the  oath  was  ad- 
ministered  while  there  was  evidence  for  the 
state  that  the  objection  was  made  before  the 
oath  was  administered,  the  reporter  was  prop- 
erly permitted  to  testify  that  it  was  not  his 
practice  to  make  a  record  of  informal  objections 
before  the  witness  was  sworn,  the  rule  that  evi- 
dence 88  to  a  person's  habite  of  doing  a  particu- 
lar thing  at  a  particular  time  does  not  tend 
to  prove  that  he  did  not  do  some  other  thing 
at  the  time  in  question  not  applying,  as  the 
reporter  was  employed  to  make  a  verbatim  re- 
port and  this  testimony  made  it  less  probable 
that  his  notes  were  a  verbatim  report 

[Ed.  Not&— For  other  cases,  see  Criminal 
Uw,  Cent  Die.  H  861.        Dec.  Dig.  |  896.*] 

5.  CsncmAL  Law  Q  1120*)— AnsAi/— Rbseb- 

VATION  or  GBO0HDS  OP  BlVIBW— OtFBBS  OF 

Testmomt. 

On  a  trial  for  false  swearing  on  a  witness* 
voir  dire  examination,  an  exception  to  the  ex- 
dndoa  of  an  otter  to  show  what  was  said  by 
the  conrt  on  the  former  trial  in  support  of  ac- 
cHMd's  contention  that  the  oath  administered 


to  him  did  not  relate  to  the  voir  dire  examina- 
tion presented  nothing  for  review,  where  the 
offer  did  not  disclose  what  tiiis  stetement  by  the 
court  was. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2981-^7;  Dec.  Dig.  | 
1120.*] 

6.  PBBJtTBT  (I  86*)— TBXAI.  —  TAKING  OaBK 

rsoM  JcBT  —  Motion  fob  Dibbotbd  Vbb- 

DICT. 

On  the  trial  of  a  witness  for  testifying 
falsely  on  his  voir  dire  examination,  a  motion 
to  direct  a  verdict  was  properly  overruled,  even 
assuming  that  an  oath  administered  to  a  witness 
generally  is  insufficient  to  support  a  charge  of 
perjury  in  matters  relating  to  his  competency 
as  a  witness,  where  there  was  some  evidence  for 
the  state  that  the  oath  administered  to  accused 
related  directly  to  the  prelim^ry  examination. 

{Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  I  183:  De&  Dig,  I  86.*] 

7.  Pbejtjht  Qt  11*)— MATXBiAiJTr  of  Tsbti- 

MOHT— TBSTUONT  MATBBIAL  TO  CoLLATEB- 

AL  HaTTEB. 

While  to  support  a  charge  of  perjury  the 
false  swearing  must  be  material,  it  need  not 
be  material  to  the  main  issue  or  question,  and 
it  is  sufficient  if  it  be  material  to  a  collateral 
inquiry  in  the  course  of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Peijury* 
Cent  Dig.  §S  38-64;  Dec  Dig.  8  11.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Perjury.] 

8.  Cbiuinal  Law  (|  66S*}  —  Exolttbion  of 
Witnesses— ViouTioN  of  Bulb— Aouissi- 
BiUTT  Of  TBarnioNT, 

While  there  is  a  diversity  of  opinion  as  to 
the  court's  right  to  exdnde  the  testimony  of 
a  witness  who  has  disobeyed  an  order  exdnd- 
ing  witnesses  from  the  courtroom,  the  court 
at  least  has  an  undoubted  right  to  exclude  the 
testimony,  where  the  violation  is  willful  and  Is 
aided  or  abetted  by  the  party  calling  the  wit- 
neaa. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1649-1666^;  Dec  Dig.  | 
66B.*3 

9.  Febjubt  ({  11*)— Matbbiaijtt  of  mtsTi- 

UOnT— TbSTXHONT  HaTXBIAI.  to  COU.ATEB- 

AZ.  Mattsb. 

Assuming  that  the  testimony  of  a  witness 
violating  a  rule  excluding  witnesses  from  the 
courtroom  could  not  be  excluded  on  a  mere 
showing  that  he  violated  such  order  without 
showing  connivance  between  him  and  the  party 
calling  him,  his  testimony  on  his  voir  dire  exam- 
ination that  he  had  not  violated  such  rule  was 
material  and  would  support  a  charge  of  perjury 
even  though  the  weight  of  evidence  was  against 
the  state  as  to  the  implication  of  the  party  in 
such  violation,  as  it  re[ated  to  one  ot  the  essen- 
tial facts  upon  which  bis  competency  as  a  wit- 
ness depended. 

Sid.  Note.— For  other  cases,  see  Perjury.  Cent 
.  §§  38-54;  Dec  Dig.  f  IL*] 

10.  INCICTMBNT  AND  INIOBHATION  ({  196*)— 
INBUPFICIENCT  OF  OOMPLAIRT— MoiTOKB  FOB 
DiBECTED  VeBDICT. 

On  a  trial  for  perjury,  the  failure  of  the 
c^ctaiplaint  to  show  that  the  court  had  juris- 
diction of  the  cause  or  matter  under  considera- 
tion when  the  alleged  false  testimony  was  given 
could  not  be  raised  on  a  motion  to  direct  a  ver- 
dict, as  the  plea  of  not  guilty  raised  an  Issue 
as  to  the  truth  of  the  facte  alleged,  and  not  as 
to  their  sufficiency  In  law. 

[Ed.  Note.— For  Other  cases,  aee  Indictment 
and  Information,  Cent  Dir.  M  628-636;  Dec 
Dig.  I  196.*] 


*for  otbir  oassa      same  topic  and  section  NUllBBR  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexei 
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IL  CsnairAL  Law  ({  670*)— Appeal— Resek- 
TATioH  OF  OBonnos  OF  KiviKW— Oftkbs  op 

TXffTIHOIVT. 

On  the  trial  of  a  witness  for  teatlfying 
falscdy  that  he  had  not  violated  a  rule  exclud- 
iiig  witnesses  from  the  courtroom,  exclasion  of 
questions  aaked  him  and  another  witness  as  to 
whether  he  gave  people  any  reason  why  he  did 
uot  go  to  the  courtroooii  or  why  be  did  not  know 
how  the  trial  waa  procreaaiDg,  was  not  error, 
there  being  no  offer  to  show  what  the  reason  giv- 
en was,  as  the  mere  tkct  that  he  gave  each  a  rea- 
son %vould  not  have  corroborated  his  testimony 
that  he  stayed  away,  from  the  courtroom, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  7E>7,  1593-1586;  Dec.  Dig. 

12.  CsmnAL  Law  <{  670*)~-ApPBAXr-RK8EB- 

TATION  OF  GbOUITDS  OF  REVIEW— OlFEBB  OF 

Tebtihont. 

On  a  trial  for  testi^ing  falselr  respecting 
a 'violation  hj  the  witness  «f  a  rtue  excluding 
witnesses  from  the  courtroom  where  a  deputy 
sheriff  testified  that  he  saw  accused  at  the  foot 
of  the  stairs  in  the  courthouse  and  made  an.  in- 
quiry of  him,  it  was  not  error  to  exclude  a  ques- 
tion  as  to  what  such  inquiry  was  about,  asked 
for  the  purpose  of  characterizing  accused's  act, 
and  where  he  was  going,  where  there  was  no 
offer  showing  what  ^e  inquiry  was. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cttkt  Dig.  II  767, 1503-1896;  De&  Dig.  | 
070.*] 

13.  Cbzhzital  Law  ^  721%*J— ABOmnnT  or 
Counsel— Refebenoe  to  Failubb  to  Pbo- 
DUCB  Evidence. 

Where  on  a  trial  for  testifying  falsely  that 
the  witness  had  not  violated  a  rule  excluding 
witnesses  from  the  courtroom  he  testified  that 
he  bad  minutes  showing  bis  whereabouts  at  the 
time  it  was  claimed  he  was  in  the  courtroom, 
it  was  not  improper  for  the  state's  attorney  to 
refer  in  bis  argument  to  bis  failure  to  produce 
such  minutes. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1678;  Dec.  Dig.  |  721%.*] 

Exceptions  from  Cbltteuden  County  Court ; 
Eleazer  L.  Waterman,  Judge. 

Harry  H.  Rosenberg  was  convicted  of  per- 
jury, and  he  brings  exceptions.  AfBrmed. 

Argued  before  POWERS,  G.  and  MUN- 
SON,  WATSON,  BASBI/TON,  and  TAXLOB, 
JJ. 

Theodore  IL  Bopklns,  State's  Atty.,  and 
Heni7  B.  Shaw,  both  of  Burlington,  tor  the 
State,  y.  A.  BuUard,  of  Borllngton,  for 
respondent. 

TAYLOR,  J.  Hie  respondent  was  couTlct- 
ed  of  tiie  crime  of  pezjnrr  at  the  Marcih  term, 
1818,  of  Chittenden  coanty  court  The  per- 
Jvrj  alleged  related  to  testimony  given 
him  In  the  trial  of  one  Lonla  Alpert,  wbo  was 
prosecuted  at  a  special  term  of  said  coort  in 
January,  1913,  for  the  crime  of  receiving 
litolen  goods.  In  the  Alpert  trial  the  witness- 
es, both  for  the  state  and  the  reeitondent, 
were  ordered  to  be  extended  from  the  court- 
room. Rosenberg  was  called  as  a  witness  by 
Alpert,  whereupm  the  state  injected  to  Us 
testifying,  on  the  gronnd  that  he  had  been 
in  the  courtroom  during  the  talcing  of  a 
part  of  flie  testiiliony  for  the  state,  in  viola- 
tion of  the  exclusion  order.  Before  testifying 


the  usual  witness  oath  was  administered  to 
him  by  the  clerk.  The  court  immediately 
proceeded  to  hear  the  testimony  of  Rosenberg 
and  other  wltpesses  bearing  npon  the  ques- 
tloDs  raised  by  the  objection.  A  part  of  the 
examination  was  In  the  presence  of  the  Jury 
and  a  part  after  the  Jury  were  excused  for 
the  day.  In  the  course  of  this  examination 
the  respcmdent  gave  the  testimony  relied  up- 
on as  a  basis  of  the  charge  of  perjury,  which 
was  to  the  effect  that  be  bad  not  been  In  the 
courtroom  after  receiving  notice  of  the  order 
until  called  to  the  stand  to  testify.  The  rec- 
ord does  not  disclose  the  result  of  this  in- 
quiry further  than  It  appears  from  the  tran- 
script, which  Is  referred  to  and  made  con- 
trolling, that  Rosenberg  was  later  permitted 
to  testify. 

[1 ,  2}  John  H.  Mlmms  was  the  <^cial  sten- 
ographic reporter  at  the  trial  ctf  Stete  v. 
Alpert  At  the  time  of  the  trial  of  the  in- 
stant case  the  transcript  of  the  Alpert  trial 
was  not  completed.  Col.  Jlimms  was  Improv- 
ed as  a  witness  and,  against  the  objection  of 
the  respondent,  was  permitted  to  read  from 
bis  shorthand  minutes  concerning  the  wder 
excluding  witnesses.  The  ground  of  the 
objection  relied  upon  was  that  the  certified 
transcript  of  the  proceedings  In  the  Alpert 
trial  was  the  best  evidence  by  virtue  of  P.  S. 
1374,  making  such  transcript  evidence  In  any 
action,  civil  or  criminal,  if  relevant  thereto. 
The  stetnte  giving  evidentiary  value  to  the 
transcr^t  does  not  affect  the  fcffce  of  other 
evidence  of  the  fact,  nor  render  that  Incom- 
petent wliich,  in  the  absence  of  the  statute, 
would  be  competent  See  2  Wig.  on  Eiv.  S 
1186.  and  cases  cited.  It  is  an  enabling  rath- 
er than  a  restricting  stetute  The  order  of 
the  court  excluding  the  witnesses  in  the  Al- 
pert trial  was  material,  and  could  properly 
be  shown  by  the  reporter,  whose  duty  it  was 
to  take  It  down.  It  was  held  In  State  v. 
Camley,  67  Tt  822,  81  Aa  840,  that  it  was 
not  error  to  permit  the  reporter  to  read  ma- 
terial testimony  from  his  minutes;  but  ttie 
objection  in  this  case  did  not  go  so  for  as  to 
raise  that  question.  The  otlier  grounds  of 
objection  ate  not  briefed,  and  so  are  not 
considered.  The  exception  cannot  be  sustain- 
ed. 

[a]  Against  the  objection  that  it  was  Im- 
matoial,  the  stete  was  permitted  to  show 
by  the  same  witness  that  respondentf  s  counsel 
had  not  requested  him  to  transcribe  his  stmo- 
graphic  notes  relating  to  the  objection  to  the 
req;>ondent'8  competency  as  a  witness  In  the 
Alpert  Case.  The  statute  requires  the  report- 
er to  furnish  a  certlfled  transcript  vt  the  pro* 
ceedings  to  any  party  in  interest  P.  S.  1878. 
It  is  apparent  £rom  an  examination  the 
record  that  the  coort  permitted  this  Inqoiry 
because  of  the  repeated  assertion  br  reqjwnd- 
enfs  counsel  that  they  had  no  means  of 
knowing  what  the  reporter's  notes  would  show. 
If  immaterial,  we  tbink  the  tesUmcHiy  was 
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too  oolorien  to  be  praJadidaL  It  was  arffaed 
that  It  was  tiie  duty  of  the  state  to  prodnoe 
tlie  erldraioe  against  ttie  respondent,  that  tbe 
bet  that  re^ondent's  coxinsel  could  have  ob- 
tained the  transcript  did  not  relieve  the  state 
tnm  the  obligation  to  produce  the  evidence 
aptm  which  they  relied,  and  that  tbe  testi- 
mony was  prejudicial  because  the  Inference 
to  be  drawn  1^  the  Jury  was  Quit  respondent 
durald  not  dalm  that  It  should  be  produced 
by  the  state.  Hbn  ailment  proceeds  upon 
Qui  theory  that  tbe  transcript  la  the  best  evi- 
dence and  that  the  state  was  seeUng  to  ex- 
cuse itself  from  oCFerlng  the  transcript  be- 
cause the  respondent  had  an  equal  opportnnl- 
ty  to  procure  It  So  fftr  as  appears,  the  only 
use  made  of  tbe  testtmony  was  to  meet  the 
assertion  that  respondent  had  no  means  of 
knowing  what  the  stenographic  notes  con< 
talned.  Reversible  error  does  not  appear. 

{4]  In  tbe  croBB-ezaminatlon  of  Ool. 
Mlmms  the  fiict  was  developed  that  Us 
minutes  showed  that  when  the  respondent 
was  first  called  to  the  stand  In  the  Alpert 
trial  tbe  oatti  was  administered;  0iat  Im- 
mediately thereafter  the  obJecti<ni  to  his 
competency  as  a  witness  was  Interposed,  fol- 
lowing which  tbe  alleged  perjured  testimony 
was  given.  The  respondent  claimed  that  the 
oath  taken  related  to  his  testimony  In  the 
Alpert  Case,  and  not  to  the  inquiry  as  to  his 
having  violated  the  order  of  exclusion.  Cer- 
tain of  the  state's  evidence  tended  to  show 
that  when  the  respondent  was  called  the 
state's  attorney  raised  the  objection,  ttiat 
some  discussion  followed,  and  that,  pending 
the  objection,  the  court  directed  the  oath  to 
be  administered.  Later  Col.  Mimms  was  re- 
called and  asked  concerning  his  practice  in 
making  a  record  of  objections  that  are  made 
at  a  trial,  and  what  takes  place  In  regard  to 
a  witness  before  he  is  sworn.  Against  the 
objection  that  It  is  incompetent  and  Immate- 
rial, witness  answered:'  "I  do  not  make  a 
record  of  any  Informal  objections  before  the 
witness  is  sworn."  In  the  circumstances  the 
evidence  was  material.  Unexplained,  the 
reporter's  notes  contradicted  the  other  testi- 
mony. Their  weight  as  evidence  of  the  se- 
quence of  events  leading  up  to  the  giving  of 
the  testimony  in  question  would  be  affected 
by  tbe  practice  of  the  reporter  In  omitting 
to  record  Informal  objections,  which  may 
have  been  made  at  the  bench.  The  cases 
cited  by  the  respondent  support  the  plropoel- 
tion  that  the  fact  that  a  person  has  the  habit 
of  doing  a  particular  thing  at  a  particular 
time  has  no  tendency  to  prove  that  he  did  not 
do  some  other  thing  at  the  time  In  question, 
which  Is  quite  unlike  the  question  presented 
here.  The  reporter  ki  employed  to  make  a 
verbatim  report  of  the  proceedings.  The 
respondent  was  relying  upon  the  reporter's 
minutes  to  support  his  claim  that  he  was 
Hwom  as  a  witness  before  the  objection  as 
to  his  cMnpetency  was  made.  If  unexplained, 
tbe  rsporter'a  minutes  of  the  proceedings 


would  be  entitled  to  great  wdght  in  deter- 
mining the  disputed  question.  In  the  light  of 
the  answer  excepted  to,  they  lost  much  of 
their  force.  In  view  of  the  practice  shown, 
it  waa  less  probable  that  the  stenographic 
notes  were  a  verbatim  report  of  tbe  proceed- 
ing&  See  Hlne  v.  Pomeroy  et  aL,  89  Vt  211, 
219 ;  State  v.  Shaw,  58  N.  H.  78;  1  Wig.  on 
Ev.  H  82,  93,  and  notes. 

[6]  The  reqjkondesit  contends  that  he  has 
been  wrongfuUy  convicted  because  the  oath 
administered  to  blm  did  not  relate  to  the  ex- 
amination as  to  hla  competency  as  a  witness, 
and  relies  upon  exceptions  numbered  in  the 
bill,  8,  18,  and  21  as  raising  this  question. 
The  third  exception  relates  to  the  exclusion 
of  an  offer  to  show  what  was  said  by  the 
court  In  the  Alpert  Case— 

*'for  the  pnriMwe  of  sbowlng  that  the  court  it- 
self, as  a  court,  took  tbe  matter  into  considera- 
tion, and  that  it  was  a  bearing  before  the  court, 
and  not  for  the  Jury,  to  meet  the  dalm  of  the 
state's  attorney  that  *  *  *  the  oath  admin- 
istered was  administered  for  the  purpose  of  this 
examination,  and  also  for  the  purpose  of  show- 
ing what  was  determined  by  the  court  its^f  at 
the  time  of  consideriiu  the  question  wlwther 
or  not  Bosenberg  waa  u  the  oourtroom.'^ 

The  offer  does  not  disclose  the  statement 
by  the  court  sought  to  be  introduced.  Stand- 
ing as  It  does,  the  record  presents  no  question 
for  review.  The  necessity  for  an  offer  In 
such  circumstances  is  too  well  understood  to 
require  the  citation  of  authorities.  The 
twoity-flrst  exception  relates  to  a  portion  of 
the  charge  of  the  court  in  which  the  crime  of 
perjury  is  defined.  Bespoudent's  counsel 
have  not  attempted  to  point  out  wherein  the 
charge  In  that  r^rd  was  not  correctly  given. 
The  question  briefed  was  not  raised  by  the 
CTceptlon. 

[I]  The  eighteenth  exception  is  to  the  re- 
fusal of  the  court  to  direct  a  verdict  for  the 
respondent  Ten  grounds  of  the  motion  for 
a  directed  verdict  were  qpeclfled.  In  his  brief 
the  respondent  refers  to  the  second  and  third 
grounds,  which  were:  (2)  The  evidence  does 
not  tend  to  establish  the  elemente  of  the 
crime  of  perjury  with  which  the  respondent 
Is  charged ;  (S)  from  the  undisputed  evidence 
and  conceded  facts  it  appears  that  the  re- 
spondent was  not  under  a  legal  or  Judicial 
oath  at  the  time  of  giving  the  allied  false 
testimony.  The  question  briefed  is  treated 
as  raised  under  the  latter  ground  of  the  mo- 
tion. As  to  the  former  there  Is  no  (dalm  now 
made  that  any  other  element  of  the  crime, 
aside  from  the  oath,  was  lacking  in  tbe  evi- 
dence. The  oath  administered  to  the  respond- 
ent was,  in  form,  the  usual  witness  oath. 
The  state's  evidence  tended  to  show  that  It 
was  administered  after  the  objection  was  in- 
terposed and  with  reference  to  the  matter 
then  before  the  court  while  the  respondent's 
evidence  tended  to  show  that  it  was  adminis- 
tered when  he  was  first  called  to  the  stand 
and  before  the  objection  was  made.  The 
respcmdent's  argument  is  based  upon  the  as- 
m^ittoa  that  tbft  oatli  wm  *%a  oatb  in 
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ctilef,"  and  It  is  urged  that  It  had  no  appli- 
cation to  his  examination  upon  the  rdi  dire. 
We  have  no  occasion  to  decide  whether  an 
oath  administered  to  the  witness  generally 
is  sufficient  to  afford  the  basis  at  the  charge 
of  perjury  In  matters  relating  to  his  compe- 
tency as  a  witness;  for,  assuming  that  the 
respondent's  contention  in  that  regard  la 
sound,  there  was  evidence  to  support  the 
claim  that  the  oath  related  directly  to  the  ex- 
amination on  voir  dire.  The  resp<mdent  does 
not  criticize  the  form  of  the  oath  as  not  be- 
ing appropriate  to  the  preliminary  Inquiry, 
and  we  see  no  reason  to  question  its  form. 
There  being  evidence  tending  to  show  that 
the  oath  related  directly  to  the  preliminary 
Inquiry,  the  motion  was  properly  overruled, 
even  upon  the  respondent's  theory  of  the  law. 

A  further  ground  of  the  respondent's  mo- 
tion for  a  directed  verdict- was  that  there  was 
no  evidence  tending  to  show  that  the  alleged 
false  testimony  of  the  respondent  was  ma- 
terial to  any  Issues  raised  or  determined  in 
the  case  of  State  v.  Alx>ert  The  respondent 
did  not  brief  the  exception  to  the  overruling 
of  his  motion  on  that  ground,  but  in  the  clos- 
ing argument  his  counsel  claimed  the  benefit 
of  the  exception  and  argued  the  question 
orally.  Counsel  for  the  state  did  not  brief 
the  question,  but  made  no  objection  to  its 
being  argued.  We  consider  the  exertion 
without  passing  upon  the  effect  of  the  fail- 
ure to  brief  It 

[7]  The  rule  that  the  matter  sworn  to  must 
be  material  to  the  Issue  or  question  in  con- 
trover^  In  order  that  perjury  may  be  as- 
signed upon  It  is  elementary.  While  it  is 
necessary  that  the  false  swearing  be  material, 
It  need  not  be  material  to  the  main  issue  or 
question ;  but  It  is  sufficient  if  It  Is  material 
to  a  collateral  Inquiry  in  the  course  of  the 
proceedings.  2  Bishop's  Crlm.  Law,  S  1032; 
2  Wharton's  Crlm.  Law,  |  1277;  Clark's 
Crlm.  Law,  334;  State  v.  Keenan,  8  Rich. 
(S.  C.)  456;  State  v.  Shupe,  16  Iowa,  36,  85 
Am.  Dec  486,  and  cases  cited  In  note. 

Chief  Justice  Holt  in  Rex  r.  Grlepe,  Holt, 
535,  says: 

"It  ia  perjury  to  swear  falsely  In  any  clrcum- 
Btancea  which  condticeth  to  the  Issue,  or  to  the 
discovery  of  the  truth,  though  If  it  be  only  In 
some  impertinent  or  miaute  circumstance. 

No  question  Is  made  but  that  perjury  can 
be  predicated  upon  false  swearing  on  the 
voir  dire.  The  inquiry  in  which  the  alleged 
false  testlnumy  was  given  was  certainly  per- 
tinent to  the  case  on  trial.  The  right  of  the 
respondent  In  that  case  to  Improve  Rosenberg 
as  a  witness  was  challenged  by  the  objection. 
The  court,  as  an  Incident  of  the  trial,  was 
called  upon  to  determine  that  question. 

[I]  There  Is  considerable  diversity  of  oplu- 
i<m  as  to  the  r^ht  of  the  court  to  exclude  the 
testimony  of  a  witness  who  has  disobeyed 
Its  order  for  separate  examination.  It  was 
said  in  Holder  v.  United  States,  150  U.  S. 
81,  14  Svp.  Ot  10,  37  U  Ed.  1010,  that  a 
witnesB  wtao  dlaobeys  an  oider  of  withdrawal 


(Vt 

cannot  be  excluded  from  testifying  on  that  * 
ground  merely,  although  the^  right  to  exclude 
under  particular  dreams tancee  may  be  sup- 
ported as  within  the  sound  discretion  of  the 
trial  court  It  Is  held  In  some  states  that 
where  a  party  and  his  counsel  are  without 
fault  and  a  witness  disobeys  such  ord^r,  the 
party  shall  not  be  deprived  of  the  right  of 
having  the  witness  testify,  but  that  the  con- 
duct of  the  witness  may  go  to  the  Jury  upon 
the  question  of  his  credibility,  Davis  v. 
Byrd,  04  Ind.  525;  Taylor  r.  State.  130  Ind. 
66.  29  N.  fif.  415;  Laughlin  v.  State.  18  Ohio  . 
St  99,  fil  Am.  Dec  444 ;  People  v.  Vlslcniskkl, 
265  lU.  384,  80  N.  £].  621 ;  12  Gyc  648.  and 
cases  dted. 

It  Is  probable  that  a  majority  ot  the 
cases  hold  that  whether  such  a  witness  shall 
be  examined  or  not  rests  in  the  discretion  of 
the  court.  Wigmore  states  the  rule  to  be 
that  If  the  order  of  excltision  is  knowingly 
disobeyed,  the  court  unquestionably  has  the 
power  to  refuse  to  admit  the  disobedient 
person  to 'testify.  He  says: 

"In  the  United  States  the  great  majority  of 
courts  hold  ia  general  that  the  court  may.  In  its 
discretion,  disqualify  the  witness;  some  of  these 
courts,  however,  making  the  proviso  that  the 
party  must  have  coonived.  ^e  other  courts 
seem  to  forbid  in  geoeral  terms  the  disqualifying 
of  a  witness,  though  in  some  <tf  them  it  can 
hardly  be  doubted  that  a  proviso  aa  to  the  par- 
ty's connivance  would  be  enforced.  On  the 
whole,  the  courts  occupy  a  common  ground 
where  there  has  been  fault  In  the  party;  at 
one  extreme  stand  a  few  courts  denying  disqual- 
ification  even  in  that  case,  at  the  other  extreme 
stand  probably  the  majority  of  the  courts  per- 
mitting disqualification  even  without  the  paitr'B 
faulL*^  3  Wig.  on  Ev.  X  1842. 

For  a  discussion  of  this  question  and  a 
review  of  the  authorities,  see  article  on  Se- 
questration of  Witnesses  by  John  H.  Wig- 
more  In  14  Harv.  Law  Rev.  475.  492.  Other 
text-writers  on  evidence  reach  practically 
the  same  conclusion.  1  Greenleaf  on  Ev. 
567;  Phillips  on  Ev.  722  (Cohen  &  HlUa 
notes,  501);  1  Starkie  on  Ev.  *163.  Cham- 
berlayne  In  bia  work  Modem  Law  of 
Evidence  says: 

"How  the  court  will  exercise  its  power  of  ex- 
cluding an  offending  witness  depends  largely  on 
the  relation  which  the  party  himself  sustains 
to  the  act  of  his  witness.  If  the  disobedience 
is  not  only  willful  on  the  oart  of  the  witness, 
but  is  aided  or  abetted  by  a  party  or  his  counsel, 
the  right  and  propriety  of  refusing  to  bear  the 
evidence  of  the  witness  Is  undoubted." 

After  discussing  the  prt^rlety  of  excluding, 

tdie  evidence  when  the  party  Is  without  fanlt, 

he  concludes: 

"It  is  therefore  the  practice,  1.  e.,  a  cnstmoary 

exercise  of  judicial  administration,  to  receive 
the  testimony  of  the  offending  witness  In  the  ab- 
sence of  facts  from  which  the  inference  of  con- 
nivance by  the  party  or  his  counsel  in  the  mis- 
ccmdnct  ot  the  witness  can  reasonably  be 
drawn."   1  Cham.  <m  Mod.  Law  of  Ev.  I  197. 

Thus  It  la  seen  that  the  right  of  the  court 
to  exclude  the  testimony  of  a  disobeying 
witness  would  be  undoubted  if  the  disobedi- 
ence was  willful  and  aided  or  abetted  by  the 
party  or  his  counsel.    For  additional  au- 
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tiiority,  see  Com.  r.  Orowley,  16S  Mass.  121, 
46  N.  E.  41fi,  and  cases  there  cited;  John- 
Bon  V.  State,  8  Ala.  App.  14,  62  South.  450; 
Kilgore  t.  State,  10  Okl.  Cr.  446,  137  Pac 
364;  1  Bishop  Cr.  Pto.  |  1191;  Whar.  Or. 
Et.  f  446. 

[I]  It  is  not  necessary  to  decide  whether 
the  court  could  have  rejected  Rosenberg's 
testimony  on  a  mere  showing  that  he  had 
disobeyed  the  order  of  exclusion.  16  is  only 
necessary  to  consider  whether  hia  alleged 
false  testimony  was  material  to  the  question 
before  the  court,  tIz.,  the  right  of  respondent 
Alpert  to  improve  him  as  a  witness.  Re- 
qpondent's  counsel  argue  thab  as  Alpert  could 
not  have  been  deprived  of  the  respondent's 
testimony,  If  not  implicated  In  his  disobedi- 
ence of  the  order,  the  material  point  of  the 
inquiry  was  Alperfs  or  his  connsel's,  con- 
nection with  the  violation  of  the  order.  As- 
suming that  the  power  of  the  court  went 
no  further  than  the  respondent  contends,  it 
does  not  follow  that  bhe  testimony  relied 
upon  was  not  material  to  the  Inquiry.  In 
that  event  the  inquiry  would  embrace  at 
least  three  essential  facts:  (1)  Disobedience 
of  the  order ;  (2)  knowledge  of  its  existence ; 
(3)  the  relation  of  Alpert  and  his  counsel  to 
the  matter.  The  respondent  testified  as  to 
two  of  these  facts.  He  admitted  that  he  was 
aware  of  the  order,  but,  as  the  Jury  have 
found,  testified  falsely  that  he  had  not  dis- 
obeyed it  The  respondent's  testimony  re- 
lated to  one  link  in  the  chain  of  circum- 
stances that  would  afCect  his  qnaltflcationa 
as  a  witness.  It  does  not  matter  that  some 
other  fact  is  wanting  to  work  bis  disquali* 
Seation,  so  far  as  the  materially  of  his  tes- 
timony to  the  Inquiry  Is  concerned.  A  link 
in  a  chain  of  evidence,  even  of  no  effect 
alone,  yeb  helpful  in  combination  with  other 
evidence,  is  so  far  material  as  to  be  the 
subject  of  perjury.  2  Blah.  Cr.  Law,  %  1032 ; 
State  V.  Dayton,  28  N.  J.  Law,  4fi,  S3  Am. 
T)ec  270;  Com.  v.  Pollard,  12  Mete  (Mass.) 
225;  Wood  v.  People,  60  N.  T.  117.  The 
court  did  not  err  in  overruling  the  respond- 
ent's motion  on  this  ground.  The  resptmdent 
attempted  by  bis  false  oath  bo  mislead  the 
court  in  Its  decision  relative  to  a  matter 
Judicially  before  It  To  say  that  he  should 
escape  the  consequences  of  false  swearing 
becanae,  forsooth,  the  weight  of  evidence  on 
the  other  essential  element  was  against  the 
state,  rendering  bis  false  oath  uuieoessary, 
is  Inconsistent  with  law  as  well  as  with 
good  morals  and  common  sense. 

[10]  An  additional  ground  of  the  motion 
for  a  directed  verdict  was  that  the  complaint 
does  not  show  that  the  court  had  Jurisdiction 
of  the  cause  or  matter  under  consideration 
at  the  time  the  alleged  false  testimony  was 
given.  The  question  of  the  sufficiency  of  the 
information  could  not  be  raised  on  a  motion 
for  a  verdict  Having  Joined  issue  by  bis 
plea  of  not  guilty  on  the  allegations  of  fact 
in  the  Information,  and  the  state  having  in- 
troduced evidenoe  aopportlng  tbose  allega- 


tions. It  would  be  entitled  to  go  to  the  Jury  on 
the  facts.  The  Issue  raised  by  the  plea  was 
as  to  the  truth  of  facts  alleged,  and  not  their 
STiffidency  In  law.  Other  means  would  have 
to  be  taken  to  raise  that  question.  State  v. 
Louanis,  79  Tt  463,  6B  AH  682,  9  Ann.  Gas. 
194 ;  Brattleboro  v.  Walt,  46  Y t  689;  Barney 
T.  BUss,  2  Aikens,  60.  It  was  not  error  to 
oTermle  the  motion  as  to  this  ground. 

[11]  The  teBpondent  having  testified  that 
be  was  not  In  the  courtroom  during  tbe  ex- 
amlnatt<ni  of  witnesses  in  tbe  Alpert  Case, 
his  counsel  asked: 

"Q.  During  these  two  or  three  days  did  you 
give  people  tbe  reason  why  yon  not  come 
to  the  courthouse?" 

Tbe  testimony  was  excluded  and  an  vxcap- 
tloD  allowed.  The  otter  was  to  show  only  the 
fact  that  Ik  gave  a  reason.  The  ai^nment 
Is  that  this  evidence  tended  to  characterize 
tbe  actions  and  intoitions  of  the  respondent 
during  tbe  period  of  time  referred  to  and  to 
corroborate  his  testimony  that  he  had  kept 
out  of  the  courtroom.  Tbe  mere  fact  that  be 
gave  a  reason  fi>r  not  attending  court  would 
have  no  such  tendency  as  is  claimed  tor  it 
It  was  not  error  to  exclude  the  question. 

[12]  The  respondent  called  Deputy  Sheriff 
Lord  and,  after  showing  by  blm  that  he  saw 
the  respondent  at  the  foot  of  the  stairs  In  tbe 
courthouse,  and  that  be  made  an  Inquiry  of 
the  witness,  asked,  "Q.  What  was  that  in- 
quiry about?"  The  question  was  excluded 
under  exception.  The  evidence  was  offered 
to  characterize'  the  respondent's  act  ami 
where  he  was  going,  but  there  was  no  offer 
showing  what  the  inquiry  was.  The  exceii- 
tlou  Is  unavailing  as  error  is  not  made  to 
appear. 

One  Charles  Bishop,  called  by  the  respond- 
ent, testified  that  he  saw  the  respondent  near- 
ly every  day  during  the  prt^ess  of  the  Al- 
pert Case,  usually  at  his  store,  and  that  the 
respondent  had  told  him  that  be  did  not  know 
how  tbe  case  was  progressing.  He  was  tben 
asked: 

"Q.  State  whether  or  not  he  gave  you  a  rea- 
son, when  yon  asked  him  about  how  the  trial 
was  going  on,  that  he  did  not  know." 

To  tbe  exclusion  of  tbe  question  the  re- 
spondent reserved  an  exception.  Here,  as  be- 
fore, the  offer  was  to  show  the  fact  that  a 
reason  was  assigned,  and  not  the  reason,  "to 
make  it  niore  probable  that  he  was  there." 
The  mere  fact  that  he  gave  a  reason  why  he 
did  not  know  bow  the  trial  was  progressing 
would  have  no  tendency  to  show  that  he 
was  at  his  store  on  tbe  occasion  testified  to 
by  the  witness,  and  ths  afdusion  of  tbe  ques- 
tion was  not  error. 

[1 3]  In  tbe  closing  argument  the  state's  at- 
torney said,  referring  to  tbe  respondent: 

"He  said  he  had  mtouteB;  he  could  tell  us 
his  whereabouts.  Why  didn't  he  produce 
them  J" 

Upon  respondent's  counsel  objecting  to  argu- 
ment "of  tlie  absence  of  any  evidence  ah- 
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sent  at  the  trial  of  this  cause  and  not  called 
for,"  the  state's  attorney  contlnned: 

"I  sax  it  air.  Rosenberg  had  had  any  anch  er- 
idenoe  as  that,  it  was  of  the  highest  importance 
to  his  defense  that  he  produce  it  and  snow  the 
character  of  it  and  prove  to  you  that  he  had 
such  minutes  from  which  to  refresh  his  recol- 
lection and  make  bis  testimony  more  certain." 

To  this  argument  the  court  allowed  an 
exception.  The  objection  does  not  aaggest 
tliat  the  respondent  had  not  testified  as  ar- 
gued, BO  we  spend  no  time  in  examining  bis 
testimony.  Assuming,  as  the  objection  does, 
that  the  tendency  of  the  respondent's  testi- 
mony was  correctly  stated,  the  argument  was 
legitimate.  The  respondent  had  attempted 
fn  his  testimony  to  account  for  Ids  where- 
abouts daring  the  time  It  was  claimed  he  was 
in  court  If  he  liad  "minutes"  that  would  cor- 
roborate his  oral  testimony  which  he  had  not 
produced,  It  was  proper  to  call  the  Jnry's  at- 
tention to  that  fact  In  aiding  his  testimony. 
BlaisdeU  et  ftL  Davis,  72  Y t  29S,  S06,  48 
Atl.  14. 

Judgment  that  there  is  no  error  in  the  pro- 
ceedings, and  that  the  rewondent  taha  noth* 
inff  by  Ufl  ezceptiws.  Let  ezecation  be  done. 


POLLICA  V.  TWIN  STATE  GAS  ft  ELEC- 
TRIC CO. 

(Supreme  Conrt  of  Vermont  Brattleboro.  Oct 
14,  1814.) 

1.  Stbsbt  Raxlboads  (I  90*)— Ofiutiok— 
Neolxoehoe. 

A  motorman  of  a  street  car  vu  bound  to 
know  that  teams  were  likely  to  be  In  a  street 
tliat  it  was  slightly  downgrade,  and  to  operate 
his  car  in  view  of  such  conditions. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S8  190-193;  Dec.  Dig.  S  90.»1 

2.  Stbbbt  Bjolboads  (|  117*)— PiaaoifAL  Izf- 
jUBixs— OniBTion  ron  Jubt— Neouosnoi. 

On  evidence  in  an  action  against  a  street 

railroad  company  for  a  collision  with  a  team 
standing  In  the  street  across  the  track,  held,  that 
defendant's  negligence  was  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  239-257;  Dec.  Dig.  1 117.*] 

3.  StUCET  BAILBOADS  (I  117*)— PEBSOnAL  IN- 
JVBISS— CONTBIBUTOBT  NEOUOENCE. 

The  mere  placing  of  a  team  across  a  street 
railroad  track,  or  such  placinz  of  the  team  and 
going  to  and  across  the  sidewalk  to  load  a  barrel, 
for  instance,  are  not  negligence  per  se. 

[Kd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  S§  239-257 ;  Dec.  Dig.  1 117.*] 

4.  Stbeet  Raxlboads  (i  117*)— Pbbsonal  In- 
jTBise— Question  fob  Jubt— CoirrBiBTrro- 
BT  Negligence. 

On  evidence,  in  an  actkm  for  a  collision  of 
a  street  car  with  plaintiff's  team  standing  in  a 
street  held,  that  plaintUTs  contributory  negli- 
gence was  for  the  jary. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  SI  239-267  rbec  Dig.  1 117.*] 

6.  Appeal  and  Ebbob  (S  106A*)— Habhlbss 

EhlBOB— iNSTBDOnONS. 

In  an  action  against  a  street  railway  com* 
pany  for  damages  from  a  collision  with  plain- 
tiff's team,  where  the  court  correctly  stated  the 
rule  as  to  the  operation  of  street  cars,  the  fact 
that  he  also  instmcted  that  the  rules  for  tiie 


operation  of  steam  cars  differed  from  those  for 
the  operation  of  street  cars  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Dec.  Dig.  J  1066.*] 

6.  Stbeet  Railboads  <{  1(^*)— Pebsonal  Ik- 

JtJBIKS— CONTBIBUTOBT  NeQLIGKHCB. 

In  an  action  against  a  street  railroad  for 
damages  to  bis  team  from  a  collision,  plaintiff, 
thongh  negligwt  oonld  recover,  where  the  tail- 
road  failed  in  its  duty  after  it  diacovered  the  un- 
attended team,  or  unless  he  could  by  ordinary 
care  have  avoided  the  consequences  of  defend- 
ant's negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S  219 ;  Dec.  Dig.  1 103.*] 

7.  Stbbbt  Railboads  (i  99*)  —  Fbeboitb  on 

nuoK- Dub  Cabb. 

The  driver  of  a  team  Is  required  to  make 
a  reasonable  use  of  the  street  and  to  exer- 
cise the  care  of  a  prudent  man  in  avoiding  in- 
jury from  street  cars ;  but  one  driving  or  be- 
ing with  a  team  upon  a  car  track  Is  not  required 
to  have  his  horse  at  all  times  under  control. 

[Ed,  Note.— For  other  cases,  see  Street  Rail- 
rof^s.  Cent  Dig.  U  209-216;   Dec.  Dig.  | 

Exceptions  from  Windham  County  Court ; 
William  H.  Taylor,  Judge. 

Action  by  Richard  L.  PolUca  against  the 
Twia  State  Gas  ft  Electric  Company.  Ver- 
dict and  JcASgment  for  plaintli!^  and  d^iend- 
ant  excepts.  Afltoned. 

Argued  before  POWERS,  a  J.,  and  MUK- 
SON.  WATSON,  and  HASELTON,  JJ.,  and 
WATERMAN,  Superior  Judge. 

Barber  ft  Barber,  of  Brattleboro,  for  plain- 
tlif.  Clarke  G.  Fitts  and  Hennon  Eddy,  both 
of  Brattleboro,  for  defendant 

POWERS,  C.  J.  The  plaintiff  runs  an  ex- 
press and  job  team  in  the  village  of  Brattle- 
bora  Among  the  duties  of  his  occupation 
was  the  removal  of  garbage  from  a  boarding 
house  called  "The  Palma"  This  place  Is 
on  the  southerly  side  of  Canal  street,  which 
is,  next  to  Main  and  Elliott  streets,  the 
busiest  street  In  the  village.  There  is  no 
driveway  from  the  street  to  The  Palms,  and 
the  bulkhead,  through  which  the  garbage 
was  taken  from  the  basement,  was  at  the 
rear  of  the  house  and  about  75  feet  from 
the  sidewalk.  This  sidewalk  was  6  feet 
wide,  and  Canal  street  is  38  feet  wide. 

[1,  2]  The  defendant  owns  and  operates  an 
electric  street  railway  through  Canal  street, 
the  track  of  which  Is  4  feet  8^  Inches  wide. 
The  Inner  rail  in  front  of  The  Pslms  is  2% 
feet  from  the  curbing  on  that  aide  of  the 
street  There  is,  on  the  inner  line  of  the 
sidewalk  In  front  of  The  Palms,  a  bank  wall, 
with  three  steps  leading  up  to  the  lot  The 
gutter  was  18  Inches  below  the  sidewalk. 
On  the  morning  of  October  6,  1812,  the  plain- 
tiff backed  his  one-horse  express  wagon  up 
to  the  curbing  in  front  of  The  Palms,  di- 
rectly across  the  defendant's  track,  for  the 
purpose  of  getting  the  garbage.  After  he 
had  so  located  his  horse  and  wagon,  not  then 
knowing  the  sdiedule  on  which  defendant's 
cars  were  running,  he  looked  in  both  dlreo- 
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tiooB  for  approaching  cars,  saw  and  heard 
none,  and  went  to  the  basement  of  The  Palms 
and  bronght  to  and  placed  In  the  wagon  a 
barrel  of  garbage,  ^e  trip  took  about  two 
mlnntea.  He  then  again  looked  up  and  down 
the  street  for  cars,  discovered  none,  and  went 
for  another  barrel,  bronght  it  ont,  and  plac- 
ed It  in  the  wagon.  No  car  having  shown 
up,  he  went  for  a  third  barrel  and  was  re- 
turning with  it,  when  he  heard  a  noise,  and 
Immediately  left  the  barrel  and  west  to- 
wards his  team.  As  soon  as  he  cleared  a 
boose  which  obstrneted  his  view,  he  saw  a 
car  of  the  defendant  coming  down  Canal 
street  from  a  westerly  direction  at  a  rapid 
rate  of  speed.  He  spoke  to  his  horse,  urging 
him  forward,  and  did  all  he  could  to  arert 
a  collision.  Bat  without  slacking  its  speed 
the  car  struck  the  horse,  knocked  It  down, 
and  shored  It  and  the  wagou  along  for  a  dis- 
tance stated  as  high  as  3  rods,  before  It  came 
to  a  stop.  The  horse  was  killed  and  the 
harness  and  wagon  damaged.  The  snlt  Is 
brought  for  the  recoveiy  of  the  danu^es  thus 
caused. 

There  was  evidence  tending  to  show  t2iat 
the  car  was  ninning  10  or  16  miles  an  hour 
Just  before  It  struck  the  team,  and  that  the 
motorman  could  have  seen  the  team  from 
a  point  300  feet  away.  As  the  car  approach- 
ed from  the  west,  the  first  240  feet  of  this 
distance  was  practically  level,  though  Slight- 
ly downgrade^  and  the  last  60  feet  was  on  a 
6  to  8  per  cent  downgrade.  The  horse  was 
gentle,  was  not  afraid  of  cars,  and  was  ac- 
customed to  stand  without  hl^diing.  There 
warn  eTldmce  of  a  way  to  reach  TbB  Palms 
from  the  rear  over  private  land;  but  the 
plaintiff  ilnderBtood  that  the  owner  would 
not  permit  him  to  cross  there,  though  he 
never  asked  permission.  There  was  also  evi- 
dence that  a  ear,  under  ordinary  conditions, 
orald  be  brong^ht  to  a  stop,  Yrbea  gabtg  16 
ndles  an  hour.  In  175  feet  There  was  the 
usual  conflict  in  the  evidence  regarding  speed, 
cwditlonB,  and  otiker  fiicts;  but,  giving  tb» 
plaintiff  the  benefit  which  defendant's  motion 
required,  the  foregoing  facts  were  supported. 

The  defendant's  evidence  tended  to  show 
that  tha  rail  was  "sweaty"  ttiat  morning 
and  that  there  were  fallen  leaves  on  the 
rails;  that  this  same  motorman  had  had 
trouble  in  stopping  tlie  ear  that  morning  at 
other  places;  thkt  the  car  was  moving  at 
Its  usual  rate  of  speed  of  6  or  8  mUes  an 
hour;  that  the  motorman  discovered  the 
team  when  be  was  about  200  feet  away;  that 
be  immediately  applied  the  brakes  and  sand- 
ed the  tall,  and  when  this  foUed  to  stop  the 
car,  and  at  a  point  about  100  feet  away,  he 
reversed'- the  power,  but  was  unable  to  avoid 
the  ooUision;  that  he  called  to  the  philntiff 
to  get  the  team  ont  the  way;  tiiat  the 
car  was  slowed  down  to  8  or  4  miles  an 
lionr  wten  it  struck;  and  that  he  did  all  he 
coDld  to  avoid  the  aoddent 

At  the  dose  of  the  evidence,  tha  defendant 


moved  tor  a  verdict  on  the  following  grounds: 
(1)  Because  the  plaintiff  had  failed  to  show 
absence  of  contributory  negligence.  (19  Be- 
cause the  case  failed  to  Aow  negligence  on 
the  part  of  the  def«idant  (3)  Because  there 
was  no  evidence  tending  to  show  that  the 
plaintiff  was  in  the  exercise  of  due  care  at 
the  time  of  the  acddeut  (4)  Because  there 
was  no  evidence  tending  to  show  that  the 
defendant's  servants  did  not  do  all  they  could 
to  prevent  the  accident  after  the  situation  of 
the  team  was  discovered.  This  motion  was 
overruled,  and  the  defendant  excepted. 

There  was  no  error  In  this  ruling.  That 
a  trolley  car  is  so  operated  in  one  of  the 
busiest  streets  of  a  viUage  like  Brattleboro 
that  Its  speed  of  15  miles  an  hour  is  not 
Blackened  within  300  feet  when,  ordinarily, 
It  can  be  brought  to  a  staodstlU  from  that 
speed  in  176  feet  1b  so  Indicative  of  bad 
handling  as  to  prevent  Its  being  ruled,  as  a 
matter  of  law,  to  be  without  negligence.  In 
saying  tlils,  we  give  the  plaintiff,  as  we  are 
bound  to,  the  benefit  of  that  construction  of 
the  evidence  most  fovorable  to  him.  The  de- 
fendant seems  to  overlook  this  reQuironent 
and  dwells  upon  the  evidence  which  sustains 
Its  claim.  The  motorman  of  this  car  was 
bound  to  know  that  teams  were  likely  to  be 
In  Canal  street,  and  that  there  was  a  heavy 
downgrade  at  the  place  where  the  collision 
actually  took  place,  and  be  was  bound  to 
operate  his  car  in  view  of  these  well-known 
conditions. 

Elven  If  we  give  effect  to  all  that  the  defend- 
ants evidence  tended  to  show  r^ardlng  con- 
ditions that  morning,  the  motorman  is  left 
in  no  better  position.  He  knew  he  had  a 
dlppery  rail;  knew  about  the  leaves  on  the 
track;  knew  that  he  had  already  had  troul>le 
In  Btcqn>lnS  tbe  car;  and  these  tacts,  In  con- 
nection with  those  already  alluded  to,  called 
upon  him  to  exercise  unusual  vigUance  and 
caution  to  meet  the  increased  hazards  thus 
created.  It  may  well  be  that  the  Jury,  in  de- 
termining how  a  iirudait  man  woold  act  in 
such  drcumstancea,  would  conclude  that  he 
should  have  amiroMhed  tba  grade  on  Oanal 
stireet  with  qjned  reduced  below  the  usual 
rate  soffldentty  to  insure  his  ctmtrol  at  the 
car.  The  Jury  was  not  bound  to  accept  his 
statement  that  be  did  all  that  he  could  to 
stop  his  car.  enters  was  evidence  that  be  did 
not  Be  ran  100  feet  after  the  team  came 
into  fall  view  before  be  did  anything.  To  be 
sure,  be  said  he  did  not  see  U  betiH»  be  acted. 
He  should  have,  and  the  Jury  was  to  say 
whether  be  did  or  not  He  ran  anothOT  100 
feet  before  be  reversed  the  power,  whldi  ap- 
pears to  have  beui  the  most  dEMtlve  means 
of  stopping  the  car.  All  this  time  he  knew 
of  the  sweaty  rail  and  the  dtfflculty  of  stop- 
ping, and  that  b0  was  approadilng  a  6  to  H 
per  cent  downgrade.  The  defendant's  evi- 
dence toided  to  show  tbat  the  ear  slow- 
ed down  to  8  or  4  miles  an  hour.  The  jury 
mi^t  bavs  conduded  that  It  would  have 
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been  fu1l7  stopped  tf  the  motorman  bad  re- 
versed the  power  more  promptly. 

[3, 4]  The  defendant  e&ja  that  the  case 
shows  such  unmistakable  contributory  neg- 
ligence that  a  verdict  should  have  been  or- 
dered on  that  ground ;  and  especial  reliance 
Is  placed  on  Gilmore  t.  Fed.  St,  etc.,  Ry.  Co., 
153  Pa.  31,  2S  Atl.  651,  34  Am.  St.  Rep.  682, 
and  Winter  v.  Fed.  St,  eta,  Ry.  Co.,  153  Pa. 
26.  25  Aa  1028,  19  L.  K.  A,  232,  both  of 
which  were  cases  where  the  plaintlll  left  his 
team  standing  across  a  street  railway  track 
in  the  evening.  So  tar  as  these  cases  are 
authority  for  the  defendant's  contention,  we 
decline  to  follow  them.  In  Fenner  v.  Wllkes- 
Barre  &  W.  V.  Tractton  Co.,  202  Pa.  365,  51 
Atl.  1034,  it  was  held  that  it  was  not  negli- 
gence per  se  to  back  a  team  up  to  the  curb- 
ing in  the  daytime  to  make  delivery  of  goods, 
though  in  doing  so  the  horses  necessarily 
stood  upon  the  track  of  a  street  railway,  and 
the  distinction  between  such  a  case  and  the 
Winter  Case,  above  referred  to,  was  iwinted 
out  In  Albert  v.  Bleedcer  St  B.  Co.,  2  Daly 
(S.  T.)  389,  it  was  held  not  negligence  per  se 
for  an  expressman  to  leave  his  team  unat- 
tended in  a  street  where  It  was  liable  to  be 
hit  by  the  defendant's  car. 

The  true  rule  is  that  how  far  one  can  go 
in  leaving  a  team  standing  on  a  street  rail- 
way track  is  a  question  of  fact  depending  on 
the  snrroiindiDg  dtcomstanoes.  The  mere 
placing  of  a  team  acfoss  the  track  certainly 
cannot  be  held  to  be  negligence  per  b&  Nor 
can  It  be  said  that  so  placing  the  team  and 
going  to  the  sidewalk  to  load  a  barrd,  for 
instance,  would  be  negUgence  per  se;  nor 
even  If  the  driver  stepped  across  the  side- 
walk to  a  store  door  for  that  purpose.  How 
far  away  he  could  get  before  he  lost  his 
standing  as  a  prudent  man  would  depend  up- 
on the  character  of  his  horse,  what  he  knew 
or  ought  to  have  known  about  the  cars,  their 
Bchednle  and  speed,  and  perhaps  other  cir- 
cumstances, whldi  would  Impress  different 
men  in  different  ways  and  make  a  case  for 
the  jury.  The  plainUff  was  rightfully  in  the 
street,  and  was  making  a  lawful  use  of  it 
All  that  the  law  required  of  him  was  to  act 
the  part  of  a  prudent  man  in  the  exercise  of 
this  right  The  question  whetbw  or  not  he 
met  this  requirement  was  correctly  disposed 
of  below. 

[I]  In  the  course  of  the  charge,  the  court 
told  the  Jury  that  the  rules  governing  the 
operation  of  steam  railroads  and  street  nail- 
roads  differed,  since  the  former  were  oper- 
ated at  high  rates  of  speed  and  over  private 
rights  of  way;  to  which  the  defendant  ex- 
cepted. Without  Intending  to  intimate  a 
doubt  of  the  truth  of  this  proposition,  we  con- 
tent ourselves  with  saying  that  It  Is  perfectly 
obvious  that  the  defendantr  suffered  nothing 
from  the  statement  The  court  made  no  at- 
tempt to  define  the  difference  referred  to,  but 
proceeded  to  lay  down  correctly  the  mla  con- 
trolUnc  the  operation  of  street  can.  TldB 


fiict  Is  attested  by  the  defaidant*s  failure  to 
exocpt  thereto.  How,  then,  could  the  defend- 
ant possibly  be  prejudiced  by  the  statement 
that  Uie  rule  as  to  steam  roads  was  some- 
thing else?  The  answer  plainly  is  that  it 
could  not  have  been. 

[I]  The  defendant  requested  the  court  to 
chaise  that  If  the  Jury  found  that  the  plain- 
tiff had  reasim  to  know  or  by  exercise  of 
due  care  might  have  known,  fbat  a  car  was 
liable  to  reach  the  point  of  the  acddent  while 
he  was  away  the  team,  he  could  not 
recover;  and  to  this  the  defoidant  excepted. 
Passii^  over  the  question  whether  the  phrase 
"liad  reason  to  know"  is  so  Ind^ntte  as  to 
vitiate  the  request,  we  hold  that  the  request 
was  properly  refused.  It  made  the  right  of 
re<»Tery  depend  upon  one  fact,  without  re- 
gard to  others  of  Importance.  If  given,  It 
would  dray  the  plaintiff  a  recova-y,  though 
the  defendant  &Ued  in  its  duty  after  it  dis- 
covered the  unattended  team— some  evidraioe 
of  whldL  is  disclosed  by  the  record. 

On  this  branch  of  the  case,  the  defendant 
likens  it  to  French  v.  Grand  Trunk  By.  Co., 
76  Vt  441,  68  AtL  722,  whicli  would  be  war- 
ranted If  it  was  the  plaintiff  himself  who 
stood  on  the  track,  with  nothing  to  do  but 
step  off  when  the  car  approached.  But  leav- 
ing his  team  as  he  did  was  a  different  mat- 
ter. His  act  was  a  completed  one,  and  after 
he  left  the  team  he  no  longer  had  the  means 
of  averting  an  accident  The  rule  In  such 
oases  Is  that  a  plaintiff,  though  negligent, 
may  recover,  unless  he  could  by  ordinary 
care  have  avoided  the  consequences  of  the 
defendant's  negllgenca  So  the  man  who  left 
an  ass  fettered  on  the  highway  was  allowed 
to  recover  from  one  who  negligently  drove  In- 
to it  Hames  v.  Mann,  10  M.  &  W.  546.  This 
view  makes  the  case  like  Wllley  t,  B.  &  M. 
R.,  72  Vt  120,  47  Aa  398. 

[7]  The  defendant  also  requested  the  court 
to  charge  that  it  was  the  duty  of  a  j)erson, 
driving  or  being  with  a  team  npon  a  car 
track,  to  have  his  horse  at  all  times  under  his 
control  The  request  is  too  broad.  No  such 
htird  and  fast  rule  can  be  laid  down.  The 
driver  of  a  team  is  required  to  make  a  rea- 
sonable use  of  the  street,  and  to  exercise  the 
care  of  a  prudent  man  in  avoiding  injury 
from  the  street  cars.  Suppose  that  the  cars, 
owing  to  a  break-down  at  the  power  station, 
were  not  running,  and  &  driver  knew  it ;  or 
supposing  that  he  had  been  so  informed  and 
without  negligence  believed  It ;  suppose  that, 
without  fault  on  his  part,  he  understood  that 
the  cars  did  not  run  on  a  given  street  be- 
tween certain  hours — ^is  a  driver  then  requir- 
ed to  have  his  horae  undw  control?  Ob- 
viously, the  rule  contended  Hot  goea  too  tax, 
and  pots  too  heavy  a  requirement  onto  one 
tighttnlly  using  a  street  orw  iirtiich  street 
cars  are  run,  and  fin  leqaest  mu  prtverly 
refused. 

Judgment  affirmed. 
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BOTNTON  T.  HUNT. 
(Supreme  Court  of  Vermont.    Windham.  Oct. 
14,  1914.) 

1.  Appmal  and  Ebbob  (S'1062*)— HABiCLEsa 

BUOB— BXOC.08ION  or  BVIDEHCB. 

Where  the  jury  found  for  defendant  on  the 
main  question  M  liubility,  bo  that  the  matter  of 
damages  was  not  in  the  caae,  error,  if  any,  in 
the  exclusion  of  evidence  aa  to  damages  vaa 
hannlesa. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ernr.  Gent.  Dig.  H  4171-£[77;  Dee.  Dig.  i 
1062.'] 

2,  Appkal  and  Ebbob  (|  1061*)— Habuless 
Ebbob— Admission  of  Bvidencb— Faot  Ob- 
vious TO  Jdry. 

In  ejectment  for  bo  much  of  plaintiff's 
property  as  was  occupied  by  a  cornice  on  de- 
fendant e  building,  the  admission  of  evidence 
for  defendant  that  to  remove  the  cornice  would 
be  expensive  and  would  disfigure  hta  building 
was  harmless,  where  those  facta  were  obvious. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  LMg.  H  4161-4170;  Dec.  Dig.  { 
1061.*] 

5.  Ejectment  (|  27*>— Defenses— Equitable 
Estoppel. 

The  defense  of  equitable  estoppel  fs  avail* 
able  in  an  action  of  ejectment. 

[Ed.  Note.— For  other  casee,  see  Ejectment, 
Cent,  Dig.  i  114;  Dec.  Dig.  jj  27.'] 

4.  Estoppel  ({  58*)— Use  op  Land. 

To  make  out  an  equitable  estoppel,  it  Is 
necessary  to  show  that  the  defendant  haa  been 
misled  by  plaintiff's  conduct. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Tent  Dig.  SS  144.  145;  Dec.  Dig.  8  Sa*) 

6.  Licenses  <g  46*)— Real  I'moPEnr— Ihpu- 

OATION  FBOM  CONDUCT. 

A  license  as  to  real  proper^  may  be  im- 
plied from  the  condact  of  the  owner. 

[Ed,  Note.— For  other  eases,  see  Licenses, 
Cent.  Dig.  K  100-102,  106;  Dec.  Dig.  |  46.*} 

6.  Licenses  <S  68*)— Real  Pbopbbtt— Rbtooa- 

TION. 

A  license  as  to  real  property  may  be  re- 
voked when  it  Is  without  consideration  and 
wholly  executory,  and  bv  the  strict  rules  of  the 
common  law  is  revocable  without  reference  to 
the  situation  in  which  the  liceosee  stands, 
tboufch  in  equity  a  licensor  is  estopped  from 
revoking  a  license  granted,  relied  upon,  and  act- 
ed upon  when  the  revocation  would  be  a  fraud 
upon  the  licenses;  but  snch  strict  rules  have 
been  so  modified  tliat  aa  estoppel  is  as  valid  in 
law  aa  in  equity. 

[EU.  Note.— For  other  cases,  see  Licenses. 
Cent.  Dig.  H  116-120,  121;  Dec  Dig.  |  58.*] 

T.  Estoppel  (|  93*) -Acqotebcencb  — "Es- 
toppel BT  Silence." 

To  create  an  "estoppel  by  silence"  there 
most  be  a  duty  to  speak,  and  the  sUence  must 
itself  mislead,  so  that  if  one  builds  on  land  of 
another  supposing  it  to  be  his  own,  and  the 
owner  with  knowledge  of  the  error  stands  by 
in  silence,  he  will  not  be  allowed  to  after- 
wards assert  bis  title,  but  if  the  builder  knows 
that  the  laud  belongs  to  another,  or  is  ignorant 
as  to  its  ownership  as  the  result  of  his  culpable 
negligence,  equity  does  not  deny  the  owner  the 
right  to  assert  his  title. 

(Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  264-276;  Dec.  Dig.  |  93.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estoppel  in  Pais.] 

Exceptions  from  Windham  Connty  Court; 
Wlllard  W.  MUes.  Judge. 


Ejectment  by  D.  A.  Bt^nton  against  W.  L. 
Hunt.  Judgment  for  defendant,  and  plain- 
tiff excepts.   Reva'sed  and  remanded. 

Argued  before  POWERS,  O.  J.,  and  MDN- 
SON,  WATSON,  HASELTON,  and  TAYLOE, 
JJ. 

O.  B.  Hughes,  <a  Brattteboro,  tor  plalntlfT. 
Barber  di  Barber,  of  Brattleboro,  for  defend- 
ant 

POWEBS,  a  J.  The  parties  to  this  con- 
troversy own  adjoining  lots  in  the  village  of 
South  Londonderry.  In  the  summer  of  1907. 
the  defendant  erected  a  building  on  his  lot 
He  set  his  foundation  wall  abotit  a  foot  from 
the  line  between  the  two  properties,  the  lo- 
cation of  which  line  was  well  known  to  both 
owners.  When  finished,  the  cornice  of  the 
defendant's  building  overhung  the  plaintiff's 
lot  something  like  a  foot  at  the  rear,  and 
about  &lx  inches  at  the  front  The  action  is 
ejectment  to  recover  i}ossesslon  of  so  much 
of  plalntlfTs  property  as  is  occupied  by  this 
cornice. 

[1  ]  When  the  plaintiff  was  on  the  stand  as 
a  witness,  he  was  asked  by  his  counsel  If  he 
Intended  to  use  the  land  over  which  the 
building  projected.  An  objection  being  made, 
he  offered  to  ahow  that  he  planned  to  erect 
a  building  on  his  land,  and  claimed  that 
this  was  admissible  on  the  question  of  dam- 
ages. The  testimony  was  excluded,  and  the 
plaintiff  excepted.  We  have  no  occasion  to 
examine  the  question  thus  presented,  for  the 
Jury  found  for  the  defendant  on  the  main 
question  of  liability,  and  so  the  matter  of 
damages  was  not  In  the  case ;  and  the  ruling, 
right  or  wrong,  was  quite  harmless. 

[2]  Subject  to  exception,  the  defendant  was 
allowed  to  testify  that  it  would  be  quite  ex- 
pensive to  remove  his  cornice,  and  that  Its 
removal  would  disfigure  his  building.  The 
plaintiff  argues  that  this  evidence  was  wholly 
immaterial,  because  it  was  the  plaintiff's 
right  that  was  being  tried,  and  If  that  was 
established,  the  damage  or  Inconvenience  to 
the  defendant  was  of  bo  consequence.  On 
the  other  hand,  it  is  urged  in  support  of  the 
ruling,  that  the  evidence  was  material,  be- 
cause it  was  necessary  to  show  that  the  de- 
fendant would  be  damnified  unless  the  estop- 
pel, which  was  relied  upon  as  a  defense,  was 
allowed.  The  facts  testified  to  were  perfect- 
ly obvious.  It  was  Just  as  apparent  to  the 
Jury  before  the  testimony  was  given  as  after 
that  it  would  cost  something  to  remove  the 
cornice,  and  that  its  removal  would  Injure 
the  appearance  of  the  building.  The  testi- 
mony could  not  have  harmed,  and  the  excep- 
tion Is  unavailing.  NUes  t.  C.  V.  Ry.  Co., 
87  Vt  at  page  361,  89  AU.  629. 

[3]  As  we  have  suggested,  the  defendant 
asserted  an  equitable  estoppel,  and  this  was 
his  main  defense  at  the  trial.  The  plaintiff 
says  that  this  defense  Is  not  available  In  ac- 
tions of  ejectment.  While  expressions  to  this 
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ctf  ect  are  to  be  ftnmd  In  Qie  books,  tbe  antborl- 
tl«B  are  to  the  cmitrary.  Sbea  t.  Shea,  1S4 
Ma  698,  66  S.  W.  SOD.  77  Am.  St  £ep.  779, 
and  note;  Kiric  t.  Hamilton,  102  TT.  8.  68, 
26  L.  Bd.  7a 

[4]  Tbe  defmdant  gave  eridence  to  abow, 
and  tbe  Terdict  In  bla  bdiaU  baa  eatabUsbed* 
that  tbe  plaintiff,  aU  tbe  time  the  boUding 
and  cornice  were  In  process  of  conBtnictloD, 
knew  tbe  location  of  the  line  dividing  the 
lots,  and  that  tbe  cornice  was  b^ng  built 
In  such  a  way  as  to  orerbang  his  property, 
yet  made  no  protest  or  objection.  And  this, 
the  defendant  asserts,  estops  the  plaintiff 
from  now  objecting,  and  bars  the  suit  The 
court  charged  the  Jury,  in  effect,  that  if  the 
plaintiff  was  present  when  ttila  building  was 
being  constructed,  and  knew  where  the  line 
was,  and  that  the  cornice  was  b^g  built  out 
over  bla  land,  and  made  no  objection,  tbe 
def^idant  would  hare  a  right  to  underatand 
that  he  consented  to  Its  construction,  and 
he  could  not  maintain  Us  suit  To  this  the 
plaintiff  excepted.  The  instruction  was  fa- 
tally defective.  It  omitted  one  easentlal  ele- 
ment of  an  est<^pel;  It  failed  to  call  at- 
tention to  the  fact  Uiat,  In  order  to  make  out 
an  eston>el,  it  was  necessary  to  show  that 
the  defraidant  bad  been  misled  by  tbe  plain- 
tiff's omduct  Without  this,  there  was  no 
estoppel.  Clement  v.  Ckmld,  61  Vt  B73,  18 
AtL  463;  Pond  v.  Pond,  79  Vt  352,  66  Atl. 
97.  8  L.  B.  A.  (N.  S.)  212;  Boyce  v.  Carpen- 
ter, 80  Yt  87,  66  AtL  888;  and  many  otiter 
cases. 

[I,  •]  If  WQ  were  to  tm.t  tbe  real  Question 
Involved  as  a  question  of  implied  license, 
as  we  might  if  it  would  save  the  Judgment 
the  result  would  be  tbe  same,  ^niat  a  li- 
cense may  be  implied  from  tbe  conduct  of 
an  owner  is  too  well  settled  to  be  ques- 
tioned. That  sudiL  a  license. may  be  revoked 
when  it  stands  uptm  no  consideration  and 
remains  friiolly  executory  Is  equally  well  es- 
tablished. Whether  or  not  it  can  be  revoked 
after  it  has  been  acted  upon  ia  a  question 
which  has  provoked  much  discussion,  and 
resulted  In  conflicting  decisions.  Hie  view 
held  by  this  court  is  that  by  tbe  strict  rules 
of  the  common  law,  a  license  is  revocable 
without  reference  to  the  situation  in  which 
the  licensee  stands,  though  in  equity  tbe  li- 
censor is  estopped  from  revoking  a  license 
granted  and  apted  upon,  when  the  revocation 
would  operate  as  a  fraud  upon  the  licensee. 
And  it  ehonld  be  noted  that  these  strict  rules 
of  the  common  law  have  been  so  modified 
that  now  an  estoppel  is  as  available  at  law 
as  in  equity.  International  Paper  Go.  v.  Bel- 
lows Falls  Canal  Co.,  88  Yt  — ,  90  Atl, 
M3;  Wheaton  v.  Cutler,  84  Vt  476,  79  AtL 
1091,  and  cases  cited.  Whether  this  rule 
ought  to  be  adhered  to  and  applied  to  a  case 
like  the  one  in  hand  we  need  not  decide. 
I'or  here  the  defendant  has  not  proceeded 
under  any  such  license.  The  instruction  ex- 
cepted to  entirely  omits  this  feature.  A  li- 


cense ia  not  acted  upon  unlesa  aomeQilns  Is 
done  under  it  Tba  revocation  would  not 
amount  to  a  fraud  unless  the  licensee  has  re- 
lied upon  the  licena&  The  instruction  is  in 
accord  with  both  tbe  evidence  and  the  notice ; 
neither  claimed  that  the  def^dant  In  any 
way  relied  upon  the  plaintiff's  conduct.  In- 
deed, if  we  are  to  take  tbe  defendant  at  bla 
word,  he  did  not;  for  he  tesUfled  that  be 
did  not  know  that  his  cornice  extended  be- 
yond tbe  line  until  after  it  was  completed. 

[7]  We  are  not  called  upon  to  say  what 
the  defendant's  position  would  have  been  If 
he  bad  not  known  the  location  of  the  line.  He 
did  know  it;  and,  knowing  It  he  had  no 
right  to  depend  upon  the  plaintiff's  silence, 
but  built  at  his  peril.  The  plaintiff  was 
under  no  obligation  to  warn  him.  In  order 
to  create  an  estoppel  by  silence,  there  must 
be,  not  only  an  opportunity  to  speak,  but  a 
duty  to  speak,  and  the  silence  must  iteelf 
mislead.  Hence  it  is  that  If  one  builds  on 
the  land  of  another,  supposing  It  to  be  his 
own,  and  tbe  owner  with  knowledge  of  the 
error  stends  by  In  silence,  the  latter  will  not 
be  allowed  to  afterwards  assert  his  titla 
If  the  builder  knows  that  the  land  belongs, 
to  another,  equity  does  not  deny  the  owner 
the  right  to  assort  his  title.  Ramsden  v. 
Dyson,  L.  R.  1  H.  L.  129.  And  the  same 
result  follows  if  the  builder  Is  Ignorant  of 
that  fact  If  such  Ignorance  is  the  result  of 
bis  culpable  negligence.  16  Gyc  738.  A  case 
in  point  Is  New  York  Rubber  Co.  v.  Rothery, 
107  N.  T.  810,  14  N.  B.  269,  1  Am.  St  Rep. 
822.  A  riparian  owner  there  stood  by  In 
silence  while  the  owner  on  the  other  side  of 
the  stream  erected  a  factory  and  dug  a  race- 
way that  the  former  knew  would  divert  the 
water ;  but  it  was  held  that  she  was  not  es- 
topped, since  the  other  party  knew  all  the 
facte  and  she  was  under  no  dul^  to  speak. 
To  the  same  effect  are  Lux  v.  Haggiu,  69 
€al.  266,  4  Pac.  919,  10  Pac.  674,  and  Morrill 
V.  St  Anthony  Falls  Waterpower  Co.,  26 
Minn.  222,  2  N.  W.  842,  37  Am.  Bep.  399. 

Judgment  reversed,  and  cause  remanded. 


MAODONALD,  Insurance  Com'r,  v.  MTNA 

INDEMNITY  CO. 
(Supreme  Court  of  Errors  of  Connectlcnt  Nov. 
10.  1014.) 

1.  Afpsai.  and  Bbbob  (I  72*)— Dkoxsions  Bb- 
viBWABUB— DuEcnons  to  Bbcbivxb— Fe- 

NALITT. 

An  order  of  the  court  permitting  receivers 
of  an  indemnity  company  to  compromlae  flie 
claims  of  the  company  against  another  compa- 
ny which  had  reinsured  certain  risks  is  an  ap- 
pealable order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  510-516 ;  Dec.  Dig.  {  72.*] 

2.  Appeal  and  Ehaoa  ({  161*)— Pkbsoivb  But- 
titled  TO  Appeal— GtaBDiTOBS. 

Any  creditor  of  the  indemnity  company, 
whose  interests  would  be  directly  involved  niay 
appeal  from  such  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  947-9S2 ;  Dec.  Dig.  i  151.*] 
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8.  Apfui.  aitd  Bbbob  (1 966*)— BxTicw— Dis- 
csETioH  or  COUBT— DiUOnOKS  TO  Recuv- 
XBS. 

The  order  was  one  entered  In  the  exercise 
of  the  conrt'a  discretionary  power  and  cannot 
be  set  aside  mileas  it  appears  so  aoreaeoDable 
under  the  (drcaniBtaiicee  oefore  the  trial  court 
aa  to  amount  to  a  clear  aboee  of  Judicial  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3822;  Dec.  Dig.  1  955.*] 

4,  RECKIVEB8    (I    87*)    —   iNBTBUCnoNS  OV 

OouBT— CoitPBOiusi— Mattkbs  Coivsidbbed. 
In  determining  whether  to  aathorize  the  re- 
ceiver to  compromise,  the  court  decides,  not  an 
issne  of  law,  but  a  question  of  prudence,  and 
should  consider  the  probable  validity  of  the  re- 
ceiTer's  claim,  the  difficulties  in  enforcing  it,  the 
delay  and  expense  likely  to  be  thereby  occasion- 
ed,  and  the  relative  amounts  of  both  ue  assured 
recovery  and  the  snrrender. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dif .  1 161 ;  Dec.  Dig.  §  87.*] 

6.  BxcBzms  (I  114*)  —  iKOTStronoNS  ow 

COUBT— COICPBOHISE— MaTTEBS  CORBIDEBBD. 
In  considering  the  validity  of  tiie  receiver's 
claims  which  he  asks  permission  to  compromise, 
the  court  is  not  to  determine,  as  a  matter  of 
law,  whether  the  claims  are  valid,  but  only  the 
probability  or  possibility  of  the  result  of  litiga- 
tion in  an  attempt  to  enforce  them. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  H  201.  202;  Dec.  Dig.  «  114.*] 

6.  Rbcexvbbs  (I  87*)— DiBECnoNS  or  Ooubt 
—CoicPBouiSE— Validity  or  Glaius. 

A  contract,  by  which  an  insurance  company 
reinsured  an  indeomity  company  for  risks  on 
bonds  Issued  by  the  indemnity  company,  which 
was  authorized  to  execute  surety  bonds  aa  well 
as  indemnity  bonds,  which  contract  required  the 
reinsuring  company  to  credit  the  indemnity  com- 
pany with  Its  share  oi  all  claims  or  to  remit  the 
amount  upon  receipt  of  a  certified  copy  of  the 
discharge  of  the  indemnity  company  on  a  policy, 
and  contained  a  provision  for  the  arbitration  of 
all  disputes,  differs  so  much  from  the  ordinary 
contract  of  reinsurance  as  to  make  it  doubtful 
whether  the  rule  that  a  reinsurer  is  liable  to  an 
insolvent  reinsured  for  the  full  amount  of  the  re- 
insurance, regardless  of  the  amount  paid  by  the 
insolvent  company,  would  apply,  and  therefore 
to  Justify  the  court  In  authorizing  the  receivers 
to  compromise  claims  based  upon  the  reinsur- 
ance contract. 

[Ed.  Note.— For  other  dasss,  see  Beoelvere, 
Cent.  Dig.  1 161 ;  Dec  Dig.  i  87.*] 

Wheeler,  J.,  dissenting. 

AK»eal  from  Superior  Court,  Hartford 
County;  Gardiner  Greene,  Judge. 

Proceedings  by  Theodore  H.  BfacDonald, 
Insurance  Ccnninisslouer,  against  tbe  ^tna 
Indeumlty  Company.  From  an  order  authoris- 
ing the  recovers  of  the  Indemnity  Company  to 
compromise  clalme  against  the  Munich  Re- 
insurance Company,  certain  creaitora  of  tbe 
Indemnity  Company  appeal.  Affirmed. 

Application  In  receivership  proceedings 
pending  in  tbe  superior  court  in  Hartford 
county  for  advice  and,  if  Judged  wise,  an 
order  of  court  authorizing  the  receivers  of 
tbe  JEtnsi  Indemnity  Company  to  compromise 
and  settle  certain  claims  made  by  them 
against  tbe  Munich  Reinsurance  Company 
under  an  alleged  reinsurance  contract  pursu- 
ant to  and  in  accordance  with  a  proposal 
of  settlonent  made  by  the  latter;  the  court. 


Greene,  J.,  after  hearing  tbe  parties  in  In- 
terest, passed  Its  order  authorizing  tbe  pro- 
posed settlement,  and  from  this  action  certain 
creditors  of  the  ^tna  ^demnlty  Conqiany 
appealed. 

In  this  court  the  appellees  filed  a  motion 
to  erase  the  aK>eal  substantially  upon  the 
ground  that  no  questions  of  law  or  issues  of 
fact  were  determined  by  the  court  below,  and 
therefore  that  the  cause  was  not  appealable. 

The  iCtna  Indemnity  Company  was  In  1897 
chartered  by  the  General  Assembly  of  the 
state  of  Connecticut  with  authorll?  to  do, 
and  thereafter  did,  an  extensive  business 
throughout  the  United  States  in  executing  for 
a  consideration  contracts  of  suretyship  on 
the  bonds  or  obligations  of  other  persons  and 
corporations,  in  Issuing  insurance  contracts 
guaranteei^ig  the  fidelity  of  persons  holding 
places  of  public  or  private  trust,  in  guaran- 
teeing the  performance  of  contracts  and  oth- 
er undertakings,  and  in  issuing  polldes  of 
Insurance  against  loss  or  damage  by  bur- 
glary, robbery,  or  theft,  and  against  lees  at 
damage  to  plate  glass,  and  also  issued  poll- 
des  of  health  and  accident  insurance.  In 
October,  1906,  It  entered  Into  a  contract,  com- 
monly oalled  a  treaty,  with  the  If  unicta  Rein- 
surance Company  of  Muni^  This  contract 
was  a  renewal  of  a  similar  one  between  the 
two  companies  which  liad  been  In  force  for 
several  years.  This  contract  contains  21 
articles,  among  which  are  tbe  following: 

"I.  Tbe  ^tns  undertakes  to  cede  to  the  Mu- 
nich by  way  of  reinsurance  the  first  surplus  (i. 
e.,  excess  amount  above  its  own  retention)  aris- 
ing under  bonds  issued  by  the  ili^tna  throueh 
its  United  States  branches  and  agencies  for  fidel- 
ity and  surety  guarantee  insurance,  and  tbe  Mu- 
nich binds  itself  to  accept  such  cessions  and  to 
reinsure  accordingly  subject  to  the  following 
stipulations  of  this  treaty. 

"II.  The  amount  reinsured  with  the  Munich 
shall  in  no  case  and  at  no  time  exceed  the 
amount  retained  by  the  JEtna  at  Its  own  lia- 
bility on  the  same  risk  provided  that  the  Mu- 
nich has  not  specially  accepted  an  amount  ex- 
ceeding the  retention  of  the  ^tna. 

"VI.  The  reinsarancea  ceded  to  the  Munich 
shall  extend  proportionately  over  all  bonds  is- 
sued by  the  ^tna  on  one  and  iJie  same  person 
for  one  and  the  same  a)ntract, 

"XIII.  All  settlements  of  claims  in  which  the 
Munich  may  be  interested  under  this  treaty, 
made  by  or  on  behalf  of  the  ^tna,  whether  by 
payment,  compromise  or  otherwise  shall  be  un- 
conditionally binding  on  the  Munich  who  shall 
be  bound  to  pay  their  proportion  of  all  expenses 
connected  with  any  resistance  to^  negotiations 
concerning  and  setuement  of  claims. 

"The  Munich  shall,  iMwever,  be  credited  with 
its  share  of  any  reimbnrsement  which  may  be 
made  to  the  iStna. 

"XIV.  Upon  receipt  by  the  Munich  of  certi- 
fied copies  of  discharge  given  to  the  JEtna.  by  its 
assured  the  Munich  to  bound  to  credit  the  ^tna 
with  its  share  of  any  claims  In  which  it  may  be 
interested.  It  being  understood  that  all  claims 
not  exceeding  $1,000  due  by  the  Munich  to  the 
^tua  shall  be  carried  to  account  and  claims  ex-  - 
ceedlng  flJXK)  shall  be  either  carried  to  account 
or  rcmittea  by  the  Munich  to  the  ^tna  at  the 
option  of  the  latter. 

"XVIII.  In  the  event  of  any  difference  here- 
after arising  between  tbe  contracting  parties 
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with  reference  to  any  transaction  under  thii 

trea^  the  same  shall  he  referred  to  two  arbitra- 
tore  who  are  to  be  chosen  amongst  the  managers 
or  secretaries  of  ineurance  companies,  one  to  be 
diosen  by  each  company  and  in  case  <jt  tiieir  dis- 
agreement, to  an  umpire  chosen  by  the  said  ivo 
arbitrators  who  shall  Interpret  the  present  con- 
tract rather  as  an  honorshle  engagement  than 
as  a  merely  legal  obligation,  and  their  award 
shall  be  final  and  binding  on  both  parties." 

In  the  early  part  of  1911  receivership  pro- 
ceedings were  begun  against  the  Indemnity 
Company  and  receivers  appointed.  At  this 
time  the  company  had  suffered  a  number  of 
losses  under  Its  surety  and  guarantee  con- 
tracts and  policies  which  came  within  the 
proTlslons  of  the  treaty  with  the  Munich 
Company.  Some  of  these  losses  have  already 
been  adjusted  by  the  receivers,  otliera  are  In 
process  of  adjostment  or  remain  to  be  ad- 
Justed. 

In  December  last  the  receivers  made  a  for- 
mal demand  upon  the  Munich  Company  for 
payment  by  It  to  them  of  its  pro  rata  share, 
to  wit,  one-half  of  these  losses  then  adjusted 
and  one-half  of  the  expenses  incurred  In  ad- 
justment, claiming  that  the  latter  company 
was  obligated  by  the  treaty,  as  a  reinsurance 
contract,  to  pay  such  pro  rata  share  regard- 
less of  whether  the  losses  had  been  paid  and 
settled  or  whether  they  should  ever  be  paid 
either  In  whole  or  part.  The  Munich  Com- 
pany took  the  position  that  the  contract  waa 
not  one  of  reinsurance,  and  that  It  was  not 
liable  under  the  contract  to  do  more  than  In- 
demnify the  Indemnity  Company  for  the 
amounts  that  the  latter  should  pay  under  its 
original  contracts. 

In  this  situation  of  affairs  the  Munich 
Company  submitted  to  the  receivers  a 
proposal  of  compromise  as  follows: 

"The  Munich  Beinsurance  Company,  of  Mu- 
nich, Bavaria,  proposes  to  the  receivers  of  the 
A'tna.  Indemnity  Company  to  compromise  and 
settle  the  demands  heretofore  made  upon  it  by 
said  receivers,  and  the  demands  that  may  hero- 
after  be  made  upon  it  with  respect  to  claims 
against  the  ^tna  Indemnity  Company  upon 
which  the  Munich  Reinsurance  Company  is  lia- 
ble as  a  reinsurer  still  pending  before  uie  com- 
mittee in  the  receivership  proceedings,  upon  the 
terms  and  conditions  set  forth  in  the  foregoing 
application  and  order,  and  agrees  to  credit,  al- 
low and  pay  over  to  said  receivers  its  proportion 
of  adjusting  expenses  already  incurred  and  60% 
of  its  proportionate  share  of  liability  on  claims 
already  allowed  and  determined  in  the  receiver- 
ship procet^dings  on  which  the  Munich  Rein- 
surance Company  Is  liable  as  reinsurer,  and 
60%  of  its  proportionate  share  of  liability  on 
all  claims  upon  which  It  is  liable  as  reinsurer 
which  are  still  pending  and  undetermined  In  the 
receivership  proceedings,  as  and  when  said  claims 
Bhall  be  heroafter  allowed  and  determined  by 
the  court  or  by  the  committee  to  whom  they  are 
referred  is  said  proceedings." 

This  proposal  the  receivers  referred  to  the 
court  for  instructions  in  the  pending  appli- 
cation. After  due  notice  to  the  attorneys 
of  all  intervening  creditors  of  the  Indemnity 
Company  a  hearing  was  had  upon  this  ap- 
plication. Counsel  representing  a  consider- 
able number  of  the  larger  creditors  appeared, 
and  urged  the  acceptance  of  the  proposed 
ofHupromlBa.    The  011I7   ospoBitlon  arose 


from  coniuel  of  flie  ivesait  appeUants  r^P* 
resenUi^  tliree  large  creditors.  The  court 
found  that  it  would  be  for  the  beat  Inter- 
eeta  of  creditors  and  all  others  interested 
In  the  liquidation  and  winding  up  of  the 
affairs  of  the  company  that  the  proposition 
be  accepted,  and  passed  Its  order  authoriz- 
ing and  emiiowenng  the  receivers  to  do  aOk 
From  this  order  the  appeal  is  taken. 

From  the  affidavits  filed  In  connection  with 
a  motion  to  rectify  the  finding  It  appears 
that  the  following  was  represented  to  the 
trial  court  upon  the  hearing  as  the  situation 
touching  the  claims  presented  to  the  In- 
demnity Company  coming  wtttiin  the  purview 
of  the  Munich  Company's  contract.  Those 
adjusted  at  the  time  that  the  order  appeal- 
ed from  was  passed  amounted  to  nearly  $100,- 
000,  of  which  sum  the  Munich  Company's 
pro  rata  share  was  about  $48,000.  In  the 
adjustment  of  these  claims  the  receivers 
had  expended  a  lltUe  over  $12,000.  The  un- 
adjusted claims  may  amount  to  the  fur- 
ther sum  of  $36,000  or  thereabouts. 

Albert  H.  Barclay,  of  New  Haven,  lor  m>- 
pellants.  John  T.  Robinson,  of  Hartford,  and 
J.  Blme7  Xuttle,  of  Mew  Haven,  for  aspel- 
lees. 

PRENTICE,  a  J.  (after  stating  the  fftcta 
as  above).  The  receivers  moved  to  erase  tbla 
appeal,  which  was  taken  by  creditors  of 
the  corporation  whose  affairs  are  in  aet- 
tiement,  assigning  as  reasons:  (1)  That  the 
order  appealed  from  was  not  the  proper 
subject  of  appeal;  and  (2)  that  the  appel- 
lants were  not  oititled  to  take  an  appeal 
therefrom. 

[1,  2]  In  support  of  the  first  proposition 
it  is  alleged  that  an  appeal  could  not  be 
predicated  upon  the  order  because  it  was 
not  In  the  nature  of  a  Judgment,  and  did  not 
Involve  the  determination  of  any  question 
of  law  or  fact  in  Issue,  bat  was  rather  an 
order  made  In  the  ezerdse  of  the  court's 
discretion  In  respect  to  a  purely  adminis- 
trative matter.  The  opinions  of  this  court 
In  Guaranty,  eta,  Deposit,  Co.  v.  Phila.  R, 
4  N.  B.  R.  Cc  69  Conn.  709,  714,  38  AtL 
792,  38  L.  R.  A.  804.  and  In  Links  v.  Conn. 
Ulver  Banking  Co,  66  Conn.  277,  ,2S3,  33 
AU.  1003,  furnish  a  complete  answer  to 
these  contentions.  The  first  determines  that 
the  order  was  the  proper  subject  of  an  ap- 
peal; and  the  second  that  creditors  whose 
Interests  were  directly  involved  were  prop- 
er parties  to  take  such  an  appeoL  See, 
also.  Trustees  v.  Greenough,  105  U.  S.  527, 
531,  26  L.  Ed.  1167.  as  to  the  ai^»ealable 
character  of  the  order. 

[3,  4]  The  order  appealed  from  was  one 
which  was  entered  In  the  exercise  of  the 
court's  discretionary  power.  It  cannot  be 
set  aside  by  us  except  It  appears  that  It  was 
so  unreasonable,  under  th6  circumstances  be- 
fore the  trial  court,  that  its  authorization 
amounted  to  a  (dear  abuse  of  the  judicial 
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discretioD.  Wood  t.  Holah,  80  Goiul  814, 
315,  68  AtL  323;  Cables  t.  BrlBtol  Water  Co.. 
88  Conn.  223,  226,  84  Atl.  928.  The  question 
before  tbe  trial  coart  fOr  decision  was  as 
to  the  conrse  of  bnsliiess  condnct  which,  as 
a  matter  of  pradential  policy,  should  be  pnr- 
sned  by  the  receivers  In  the  administration 
of  the  assets  of  a  recelTershlp  estate.  The 
question  before  us  Is  the  very  different  one 
of  whether  or  not  the  decision  arrived  at 
was  sneh  an  nnreasonable.one  that  It  was 
witbont  warrant  In  the  exercise  of  the 
court's  discretion.  The  question  presented  to 
the  trial  court  did  not  Involve,  nor  does  that 
presented  to  us  Involve,  the  decision  of  an 
issue  of  law.  In  both  cases  the  decision  to 
be  made  was  and  is  one  calling  for  a  careful 
weighing  and  balancing  of  a  variety  of  con- 
siderations in  arriving  at  a  conclusion  as  to 
the  course  of  prudence  under  the  circum- 
stances. The  field  of  inquiry  covers  the  sub- 
ject of  the  probable  validity  of  the  claim 
made  by  the  receivers,  the  apparent  diffl- 
cames.  If  any,  likely  to  attend  an  attempt 
to  enforce  it  in  the  courts,  the  collectibility 
of  a  Judgment  obtained,  the  detays  likely  to 
be  involved,  the  importance  of  these  delays, 
the  expense  likely  to  be  Incurred,  and  ttie 
amounts  Involved  in  respect  to  both  assured 
recovery  and  surrender. 

[B]  For  the  most  part  these  are  purely 
practical  considerations.  At  points,  howev- 
er, some  of  them  touch  legal  questions  quite 
closely.  This  Is  particularly  true  of  the  mat- 
ter of  the  validity  of  the  claim  which  Is  the 
subject  of  the  proposed  compromise.  That 
is  an  Important  factor  In  the  situation.  No 
intelligent  couclnidon,  as  to  the  wisdom  or 
unwisdom  of  the  proposed  compromise,  can 
be  arrived  at  which  does  not  take  it  Into 
acconnt  And  yet  the  question  of  validity, 
important  as  It  Is,  is  not  in  Issue.  Its  de- 
dsltm  is  not  called  for,  and  none  could  be 
made  which  could  possess  any  other  impor- 
tance than  expressing  a  personal  view.  It 
would  bind  nobody,  and  conclude  nothli^ 
Hie  inquiry  which  the  trial  court  was  called 
upon  to  make  had,  and  that  which  we  are 
now  to  make  has,  no  other  pnrimse,  and  pos- 
sesses no  other  Importance  than  the  ascer- 
tainment, in  a  general  way,  of  the  probable 
or  possible  result  of  litigation  of  the  claim. 
This  Inquiry,  to  be  intelligent,  must  be  made 
by  one  possessed  of  legal  knowledge,  and  in 
tile  pursuit  of  It  legal  knowledge  must  be 
employed.  But  legal  decision  is  not  called 
tor,  and  would  be  Idle  If  attempted. 

[I]  The  contention  of  the  appellant  gath- 
ers around  the  proposition  that  the  claim  is, 
In  its  entirety,  unquestionable,  and  beyond 
all  save  captious  dispute,  valid.  Starting 
with  this  proposition  as  its  fundamental 
premise,  further  propositions  are  added  that 
Jurisdiction  over  the  reinsuring  corporation 
can  be  easily  obtained  and  the  claim  readily 
embodied  In  a  Judgment,  and  that  funds  for 
the  satisfaction  of  sncta  Judgmmt  are  acces- 
riUe  for  tile  ntlsflictlon  oC  an  ueeatioxi. 


These  facts  established,  as  the  ai^lants 
contend,  th^  continue  their  argument  by 
the  assertion  that  In  the  presence  of  such 
facts  showliuc  certainty  of  enforcement  and 
collection,  no  other  facts  disclosed  or  con- 
siderations advanced,  whether  touching  de- 
lay or  expense  or  any  other  matter,  could, 
by  posslbill^,  furnish  a  reasonable  Justifica- 
tion for  the  surrender  of  the  large  sum  In- 
volved. This  argument  would  be  most  con- 
vincing were  the  major  proposition  asserted 
clearly  established.  IMdence  is  lacking  to 
support  the  propositions  touching  the  means 
of  enforcement  and  satisflaction  of  the  claim 
by  litigation,  and  Judicial  knowledge  can 
scarcely  fully  supply  this  lack.  But  the  con- 
venience and  sufficiency  of  the  available  pro- 
cedure of  enforcement  and  collection  may  be 
assumed,  and  there  yet  remains  the  under- 
lying question  of  tite  validity  of  the  claim 
made  by  the  receivers. 

Reinsurance  treaties,  as  customarily  writ- 
ten, have  repeatedly  had  Judicial  construc- 
tion, and  the  obligations  of  the  reinsurer 
under  such  contracts  determined.  The  appel- 
lants take  their  position  upon  this  adjudica- 
tion, and  assert  that  they  establish  Incontest- 
ably  that  this  reinsurer,  the  affairs  of  the  re- 
insured being  In  the  hands  of  the  court  for 
settiement,  Is  obligated  not  merely  to  indem- 
nify the  reinsured,  but  to  pay  to  Its  receivers 
the  full  amount  of  the  reinsurer's  pro  rata 
share  of  all  losses  payable  by  the  reinsured 
as  soon  as  determined,  and  whether  paid  by 
it  In  full  or  only  In  part  or  not  at  all.  This 
assertion  Is  doubtless  well  made  if  the  treaty 
before  us  does  not  differ  materially  either 
In  its  general  character  or  In  some  of  Its  per- 
tinent provisions  from  those  under  examina- 
tion In  the  cases  relied  upon.  That  of  AUe- 
mannia  Ins.  Co.  v.  Firemen's  Ins.  Co.,  209  U. 
S.  826,  28  Sup.  Ct  644,  S2  L.  Bd.  81tl,  14 
Ann.  Oaa.  948.  la  perhaps  the  most  rec^it,  as 
well  as  the  most  comprehensive,  in  statement 
of  this  quite  considerable  group.  The  reln- 
sorance  treal?  there  was  a  typical  one.  Its 
provisions  were  In  no  substantial  respect  dif- 
ferent from  those  which  had  entered  Into  the 
adjudications  of  tiie  prior  cases.  Upon  a 
review  of  several  of  tiiese  cases  the  follow- 
ing clear  statemrat  of  the  nature  of  the  con- 
tract and  of  the  obligations  assumed  by  the 
reinsurer  was  made: 

"The  contract  Is  one  of  Indemnity  to  the  per- 
son or  corporation  relnsnred  aod  It  oinds  the  re- 
insarer  to  pay  to  the  reiosured  the  whole  loss 
Buatained  in  respect  to  the  subject  of  tbe  insur- 
ance to  the  extent  to  which  he  is  reinsured.  It 
is  not  necessary  &at  the  reinsured  should  first 
pay  the  loss  to  the  party  first  Insured  before  pro- 
ceeding amlnst  the  reinsurer  upon  his  contract. 
The  liability  of  the  latter  is  not  affected  by  the 
insolvency  of  the  insured  or  by  its  inability  to 
fulfill  its  own  contract  with  the  orisinat  insured. 
The  claim  of  the  reinsured  rests  upon  its  lia- 
bility to  pay  ite  loss  to  the  original  Insnred.  and. 
is  not  based  upon  the  greater  or  less  ability 
to  pay  by  the  reinsured." 

ThB  contract  is  thus  made,  not  merely  one 
of  Indmnity,  bat  one  requiring  payment  by 
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the  reinanrer  to  the  rdnstired  of  tbe  former'H 
pro  rata  amount  of  losaea  as  tliey  acenie, 
altogether  legatdleu  of  payment  the  re- 
Insnred  or  his  ability  to  pay. 

With  reiR)eet  to  this  entire  group  of  cases, 
culminating  in  the  AUemannla  Case  it  la 
to  be  noted  that  all  the  omtracta  Inrfdred 
in  them  were  reinsurance  contracts,  properly 
speaking.  The  reinsured  was  engaged  In  an 
Insurance  trasineas  solely.  The  original  risks 
were  all  Insoranoe  risks  and  the  provisions 
of  the  several  contracts  teaching  liability 
were,  In  all  material  xespects,  substantially 
uniform. 

The  cmrt  in  the  Allemannia  Oase  began  its 
discnsaion  by  obaerving  that  the  term  "rein- 
surance'' has  a  well-known  meaning,  and  that 
contracts  of  that  character  had  been  in  force 
in  the  ccmmwcial  world  for  a  l<mg  period  of 
yeara.  It  then  proceeded  to  interpret  the  con- 
tract by  the  aid  erf  the  adjudicated  cases. 

The  present  record  does  not  disclose  under 
what  form  of  contract  the  Indemnity  Cknnpa- 
ny's  outstanding  obligations  arose.  It  was 
authorized  to  execute  contracts  of  suretyship 
on  the  bonds  or  obligatiems  of  other  persons 
or  coriKi rations,  and  presumably  some,  and 
perhaps  a  large  proportion  of  the  claims 
against  It,  arose  under  such  contracts,  In 
which  It  assumed  a  suretyship  rather  than 
Indenmity  obligation.  12  Spec.  Acts,  714.  It 
was  empowered  to  become  the  goarantor  of 
the  fidelity  of  persona  holding  places  of  pnt>- 
11c  or  private  trust,  and  of  the  performance  of 
cmtracts,  and  to  execute  or  guarantee  bonds 
or  undertakings  la  all  actions  or  proceedings 
where  bonds  are  required.  We  are  not  In- 
formed as  to  the  extent  of  this  feature  of  the 
company's  buslaess.  or  as  to  the  form  which 
the  guaranty  contracts  executed  assumed ; 
but  presumably  there  were  such  contracts  fur- 
nishing outstanding  losses,  and  quite  likely 
s<mie  or  all  of  them  took  the  form  of  guaran- 
ty rather  ttiaa  indenmity  contracts.  These 
suretyship  and  guaranty  contracts  lie  outside 
of  the  ordinary  and  strict  field  of  ineurance. 
Brandt  on  Suretyship  and  Guaranty,  S  6 ;  22 
Gyc.  80.  Insurance  against  the  consequences 
to  the  company  as  surety  or  guarantor  Is  thus 
not  In  strictness  reinsurance,  but  forms  the 
first  insurance  stage  in  those  transactions. 

The  Importance  of  this  dlstlnctlMi,  as  re- 
lated to  the  IlabilltleB  of  the  Munich  Compa- 
ny, under  its  contract,  remains  to  be  consid- 
ered. In  an  English  case  decided  only  last 
year  a  very  similar  situation  was  presented. 
In  re  Law  Guaranty  Trust  &  Accident  Soc., 
Ltd.,  L.  a.  1913,  2  Oh.  Dlv.  604.  The  Law 
Guaranty  Trust  A  Accident  Society,  having 
In  the  ordinary  course  of  Its  business  guar- 
anteed certain  debentures,  effected  a  reinsur- 
ance of  Its  risk  to  the  extent  of  two- 
elerenths  with  the  Liverpool  Mortgage  In- 
surance Company.  Payment  of  the  bonds 
waa  defaulted,  and  the  society  went  into 
liquidatioa.  The  original  contract  of  the 
society  was  interpreted  to  be  one  of  sure- 
tyship on  special  terms,  the  society  insur- 


ing no  risk  In  the  oardlnary  sense,  but 
undertaking  with  the  creditor  to  pay  If 
the  prind^  debtor  did  not,  and  tt  waa  lield 
that,  such  being  the  case,  the  supplemental 
cmtract  of  the  cmvany  oonld  not  be  oh  of 
r^nsurance  in  the  ordinary  sense  of  that 
word.  Pages  811,  '612.  It  wu,  aaya  tba 
court,  more  pnqterly  to  be  described  as  one 
of  limited  indemnity  with  the  tssult  that 
ndttier  the  aodety  nor  thoae  rqffesenting  it 
in  liquidation  could  recover  a  greater  amount 
than  it  had  itself  paid.  Page  612.  It  this 
condusloa  should  be  accepted  as  resting  upon 
sound  principles  and  applicable  to  the  present 
contract,  an  attempt  to  enforce  the  claim 
of  the  reoeivwa  in  Ita  entirety  would  face  dif - 
Acuities.  We  have  no  occasion  to  express 
our  views  npoD  the  legal  question  involved. 
It  is  apparent  that  the  feature  of  tlie  fttesent 
contract  now  under  eonaiaeratioii^  atmewhat 
new  to  lldgatlont  famishes  the  reSnsovsr  an 
opportunity  for  the  presentation  of  an  ob- 
structive defense  too  snbatanttal  to  be  ig- 
nored, and  one  whUdi,  If  micceBBfal  even  In 
part,  might  be  aerlonsly  disturbing  to  the  in- 
terests of  the  creditors  of  the  reoelveiahlpL 
In  this  connection  it  Is  also  wortiiy  of  no* 
ttce  that  the  provisions  of  the  present  con- 
tract toucdilng  the  time  and  conditiona  of 
payment,  as  contained  in  article  XIT,  are 
quite  differently  expressed  than  in  any  of 
the  previous  cases  relied  upon.  The  AUe- 
mannla Case  recognizes  that  the  obligatlonB 
of  the  reinsurer  as  therein  stated  might  be 
modified  or  dianged  by  dlfferaice  in  provi- 
sions. In  that  case  the  provision  was  that 
the  reinsurer  should  pay  its  pro  rata  share 
of  losses  "In  the  same  manner  and  upon  the 
same  terms  and  conditions  as  paid  by  the 
said  reinsured  company  under  ita  contracts." 
It  was  held  that  there  was  no  substantial 
difference  between  this  language  and  that  of 
the  contracts  in  earlier  adjudicated  cases 
noticed,  where  the  prorlslona  were  "In  .case 
of  loss  the  company  shall  pay  pro  rata  at 
and  In  the  same  time  and  manner  as  the 
reinsured"  (Cashau  v.  N.  W.  Ins.  Co.,  Fed. 
Gas.  No.  2,499.  5  Blss.  476);  "loss,  If  any, 
payable  at  the  same  time  and  pro  rata  with 
the  insured"  (Bx  parte  Norwood.  Fed.  Oaa. 
No.  10364,  3  Bias.  604;  Blackstone  v.  Ale- 
mannia,  56  N.  Y.  lOi);  "loss.  If  any,  payable 
pro  rata  to  them  *  *  *  at  the  same 
time  and  in  the  same  manner  as  they  pay" 
(Consolidated  Real  Estate  &  Fire  Ins.  Co. 
V.  Cashow,  41  Md.  59).  In  other  earlier 
cases  the  provisions  were  either  identical 
with  those  enumerated  (Fame  Ins.  Co.'s  Ap- 
peal, 83  Pa.  397;  Be  BepubUc  Ins.  Co..  Fed. 
Cas.  No.  11,705),  or  "loss.  If  any.  imyable 
pro  rata  with  the  reinsured"  -  (Norwood  v. 
Resolute  Fire  Ins.  Co.,  47  How.  Prac.  [N.  Y.] 
43),  "to  be  paid  as  may  be  paid  thereon"  (Ed- 
dystone  Mailne  Co.  v.  Western  Ins.  Co^  L.. 
R.  1892,  2  Ch.  Dlv.  423),  or  "loss,  if  any,  to  be 
settled  and  paid  pro  rata  with  the  r^nsured, 
and  at  the  same  time  and  place,  and  upon 
the  same  terms  and  conditicmtf*  (Hunt  t.  A» 
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sodatlon,  68  N.  H.  SOS,  38  AtL  146,  88  I*. 
B.  A.  614,  73  Am.  St  Rep.  602). 

In  the  present  treaty  the  langoage  points 
more  directly  to  a  condition  precedent  of 
piupayment,  and  might  be  urged  to  support 
an  Indemnity  conatmctton.  Again  the  pres- 
ent treaty  apparently  dlfleta  from  those 
whldt  have  heretofore  been  before  the  conrtfi 
in  that  it  contains  article  XVIII.  Very  pos- 
sibly it  would  be  held  that  neither  of  these 
two  distinguishing  features  change  the  con- 
tract in  any  material  respect  from  those 
wtiich  bare  had  judicial  interpretation. 
That  was  hot  for  the  court  below,  and  is  not 
for  us.  to  determine.  The  point  is  that  the 
court  below  was  not  dealing  with  certatntleB, 
since  it  Is  apparent  that  the  situation  Is  one 
which  furnishes  the  r^nsnrer  something 
more  than  idle  grounds  for  defensive  liti- 
gation. 

In  rlew  of  these  considerations  taken  in 
connection  with  the  undoubted  advantages 
attending  a  prompt  settlement  of  the  exist- 
ing controversy  without  litigation,  the  Imme- 
diate liquidation  of  the  reinsurer's  llabll- 
ty  upon  adjusted  claims  and  the  itayment  un- 
questioned of  the  full  amount  of  its  share  of 
the  very  considerable  sum  representing  upon 
the  receiver's  books  expenses  Incurred  In  ad- 
justments, It  Is  impossible  for  ns  to  say  that 
the  court's  action  approved  at  the  hearing  by 
representatives  of  a  large  amount  of  claims, 
and  opposed  by  only  one,  in  authorizing  ac- 
ceptance of  the  offer  of  compnunla^  was  an 
abase  of  its  discretion. 

There  Is  no  error. 

In  this  opinion  the  other  Judges  concurred, 
except  WHEOSLBB,  J.,  who  dissented. 

WHEELBR,  J.  (dissenting).  I  agree  with 
the  majority  of  the  court  that  the  order  ap- 
pealed from  cannot  be  set  aside,  unless  it 
appears  upon  the  record  to  be  so  unreason- 
able as  to  have  been  a  clear  abuse  of  the 
Judicial  discretion.  I  am  of  the  opinion  that 
the  flnding  should  be  so  corrected  that  the 
claims  of  law  made  by  the  appellants  may 
appear  of  record. 

The  receivers  of  the  Mtna.  Compai^  made 
application  to  the  court  for  advice  as  to 
ttaelr  duly  respecting  a  proposition  made 
by  the  Munich  Belnsnrance  Company  to  set- 
tle and  compromise  certain  demands  by  the 
receivers.  Thereupon  the  court  passed  the 
order  appealed  from,  which  authorized  the 
oompromise  of  claims  aggregating  upwards 
of  980,000  for  50  per  cent  thereof.  These 
claims  arose  out  of  losses  for  which  the 
Mtm.  Is  liable.  The  Mtxm  and  Munich  had 
entered  Into  a  reinsurance  contract,  as  the 
contract  terms  it  and  as  Its  subject-matter 
makee  it,  by  which  the  Munich  reinsured 
certain  stipulated  risks  of  the  Mtua.,  the 
losses  under  which  constitute  the  claims 
whose  compromise  the  order  authorized. 

The  question  for  the  trial  court  was  wheth- 
er or  not  a  compromise  of  &0  cents  on  the 
dollar  was  one  which  ought  to  be  authorized. 


TbB  question  for  us  is  whether  the  author- 
ization of  such  compromise  was  so  unrea- 
sonable upon  the  facts  of  record  as  to  have 
been  an  abuse  of  judicial  discretion. 

The  opinion  of  the  majority  suggests  that 
the  field  of  inquiry  before  the  trial  court 
covered  the  question  as  to  the  eoUectibill^ 
of  the  Judgment  which  might  be  obtained 
by  the  receivers  if  their  claims  were  pressed 
to  judgment  That  question  was  not  before 
the  trial  court  No  Interest  attacked  the 
financial  responsibility  of  the  Mtmlch.  No 
such  attack  could  have  been  successfully 
made,  and  the  court  could  not  have  so  relied 
In  making  Its  order;  for  the  statutes  of 
the  state  required  the  Munich,  before  It  be- 
gan business  here,  to  deposit  yfith  the  treas- 
urer of  this  state  or  with  the  proper  officer 
of  some  other-  state  {200,000  in  securities 
authorized  by  law  for  Investments  by  savings 
banks.  So  that  there  was  no  issue  before 
the  trial  court  as  to  the  collectibility  of  any 
Judgment  the  receivers  might  secure  against 
the  Munich  on  their  claim. 

The  ordinary  delays  and  expense  attend- 
ant upon  a  litigated  case  of  this  nature  are 
not  And  could  not,  be  claimed  to  be  a  suffi- 
cient justification  for  the  compromise  of  a 
claim  of  this  magnitude.  Thus  the  only  is- 
sue of  record  before  the  trial  court  which 
might  have  justified  the  order  of  compromise 
was  the  issue  concerning  the  probable  va- 
lidity of  the  claim.  The  court's  order  did 
not  Involve  the  legal  decision  of  this  issue. 
It  did  involve  Its  consideration  of  this  issue 
with  a  view  to  determining  whether  the 
claim  was  clearly  valid,  or  subject  to  legiti- 
mate doubt 

If  the  claim  were  clearly  valid,  it  would 
not  be  contended  that  a  compromise  of  an 
undoubted  legal  claim  of  as  large  magnitude 
as  this  against  a  responsible  debtor  for  50 
cents  on  the  dollar  would  be  wise,  or  that 
an  order  of  a  court  to  that  effect  would  be  a 
legal  exercise  of  the  Judicial  discretion.  If, 
on  the  other  hand,  the  legal  validity  of  the 
claim  was  seriously  the  subject  of  doubt,  It 
could  not  be  said  that  an  order  for  its  com- 
promise was  an  abuse  of  the  Judicial  discre- 
tion. Therefore  die  real  question,  and  the 
sole  question  before  us,  is:  Does  this  record 
show  that  this  claim  was  clearly  valid,  or 
does  it  show  that  It  was  an  invalid  claim, 
or  at  least  one  of  doubtful  validity? 

The  application  whose  facts  are  admitted 
recites  that  the  ^tna  Indemnity  Company 
ceded  to  the  Munich  Reinsurance  Company 
certain  risks  arising  under  bonds  for  fidelity 
and  guaranty  Insurance  issued  by  it  pursuant 
to  a  contract  entered  into  by  the  parties 
and  annexed  to  the  application.  Our  stat- 
utes required  that  the  ^tna  should  reinsure 
a  proportion  of  Its  riska  The  Munich  de- 
nied liability  under  its  contract  with  the 
^tna,  except  upon  ItB  receipt  of  eertlfled 
copies  of  the  discharge  of  inch  claims  given 
to  the  ifitna. 

The.  ctmtrsct  Ita^  ont  and  again, 
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treats  and  designates  its  undertaking  as  re- 
Insnrance.  The  Interpretation  girra  to  reln- 
suranoe  contracts  has  been  a  unilorm  one 
for  over  200  rears.  It  Is  tlie  settled  law 
of  tlie  land: 

"That  a  reinsurer  of  a  specific  risk  Is  liable 
in  case  of  losa  to  pay  its  obligation  to  the  orig- 
inal insurer,  irrespective  of  whether  the  original 
Inanrer  is  Bolvent  or  able  to  pay  the  loss  In  full 
or  not." 

The  opinion  of  Mr.  Justice  Peckbam  In 
Alleuiaunia  Fire  Ins.  Co.  t.  Firemen's  Ins. 
Co..  209  U.  S.  326,  28  Sup.  Ct  544,  52  L.  Kd. 
815,  18  Ann.  Caa.  d4S,  is  an  antboritatlve 
utterance  upon  this  subject  by  our  highest 
court,  and  while  it  stands  the  law  upon  this 
point  should  be  regarded  as  settled.  The 
decisions  in  tbls  country  before  this  opinion 
held  to  this  doctrine,  and  those  which  have 
followed  continue  to  hold  to  it  The  contract 
of  reinsurance  between  these  companies  must 
bear  this  interpretation,  unless  some  of  its 
provisions  take  It  out  of  what  may  be  termed 
the  standard  form  of  reinsurance  contract 

In  the  trial  court  two  articles  of  the 
contract,  XIV  and  XVIII,  were  presented  as 
those  features  which  dlfTerentiated  this  from 
the  usual  reinsurance  contract  The  claim 
made  under  Article  XIV  was  the  same  claim 
made  in  the  AUemannia  Case.  There,  as 
here,  the  original  insurer  was  insolvent  and 
the  reinsurer  bad  there  pleaded:  First,  that 
It  was  not  liable  because  the  Insurer  had 
not  paid  its  loss  and  secured  its  discharge. 
Second,  that  the  reinsurer  could  only  be  held 
liable  for  the  ratable  proportion  of  tbe  sums 
actually  paid  by  the  Insurer.  These  defenses 
were  held  invalid. 

Article  XVIII  does  not  bear  a  doubtful 
construction.  Its  effect  Is  to  oast  the  court 
of  jurisdiction.  Such  an  agreement  Is  Illegal. 
Chamberlain  v.  Conn.  B.  R.  Ca,  54  Conn.  487, 
9  Atl.  244.  This  proTisiw  is  collateral  to 
the  main  agreement,  and  is  not  a  condition 
precedent  to  the  payment  of  the  loss.  Hamil- 
ton T.  Home  Ins.  Co.,  137  U.  S.  385.  11  Sup. 
Ct  133,  34  L.  Ed.  708. 

The  application  shows  that  all  claims 
against  tbe  ^tna  have  either  been  deter- 
mined or  referred  to  a  committee  to  report 
Its  findings  thereon  to  the  court  for  its  de- 
cision. The  liability  of  the  Munich  will  be 
concluded  by  the  determination  of  these 
claims.  The  arbitration  article  cannot  now 
be  permitted  to  open  the  decree  of  the  court 

The  main  ground  of  the  majority  opinion 
is  that  some  of  the  risks  of  the  contract  were 
suretyship  contracts,  and  these  have  been  and 
quite  likely  may  be  differentiated  by  the 
courts  from  the  reinsurance  contract,  and 
hence  afford  basis  for  the  conclusion  that 
the  recovery  is  doubtful.  Assuming  that 
this  legal  claim  might  create  a  doubt  con- 
cerning the  recovery,  the  claim  itself  has 
no  relevancy  to  this  case. 

1.  It  rests  upon  the  assumption  of  the 
fftct  that  some  of  these  losses  In  controversy 


arose  ont  of  suretTShip  risks.  There  is 
nothing  In  the  .record  which  points  to  this 
as  a  fact  It  hardly  seems  permissible  to 
resolve  a  fact  <tf*su<di  high  slgniflcance 
against  the  luveUants,  nor  to  found  upon  it 
an  argument  tending  to  show  the  uncertainty 
of  the  law  upon  this  assumed  positloiL 

2.  The  a^llcation  recites,  and  its  facts  are 
admitted,  that  tbe  ^tna  ceded  to  the  Munich 
"certain  stipulated  proportiaDs  of  risks  aris- 
ing unda  bonds  tor  fidelity  and  guarantee 
insurance."  The  losses  under  these  risks, 
so  ceded,  ctmstitute  the  claims  whose  com- 
promise the  order  authorized.  We  thus  know 
from  the  admitted  facts  that  the  risks  so 
ceded  were  not  suretyship  risks. 

S.  In  the  law  of  insurance^  fidelity  and 
guaranty  contracts  are  construed  by  the 
courts  as  contracts  of  Insurance  rather  than 
as  those  of  suretydiip.  American  Surety  Ca 
T.  Pauly,  170  U.  S.  144,  IS  Snp.  Ct  662,  42 
L.  Ed.  977;  Richards  on  Insurance,  |  469. 
Whenever  contracts  reinsuring  fidelity  and 
guaranty  contracts  have  been  before  the 
courts  of  this  country,  the  general  doctrine 
applicable  to  reinsurance  contracts,  viz.,  the 
doctrine  of  the  AUemannia  Case,  has  been 
upheld.  French  Mut  Gen.  Soc.  v.  U.  S.  F. 
&  G.  Co.  (D.  C.)  203  Fed.  658,  566. 

The  reinsurance  contract  between  these 
parties  Is  a  contract  of  indemnity,  a  method 
of  insurance  applied  In  a  spe<dal  way  to 
cover  particular  risks  already  assumed  by 
tbe  original  insurer.  The  claims  of  the  re- 
ceivers are  obligations  of  the  Munich  arising 
under  its  contract  with  the  ^tna  against 
which  it  has  no  defense,  hence  the  order 
compromising  the  claim  of  upwards  of  $80,- 
000  for  50  per  cent  thereof  was.  In  my  judg- 
ment an  abuse  of  the  judicial  discretion, 
and  should  not  be  upheld  by  this  court 


BEBNIBB  t.  WOODSTOCK  AOa  SOOI- 
BTT. 

(Supreme  Court  of  Errors  of  C<»mecticat  Nov. 
10.  1914.) 

1.  Appeal  Ann  Ebbob  ({  6G6*)— Rectifica- 
tion OF  APFBAL— SXATEUSNT  OV  OCCtTB- 
BENCE  AT  TbIAL. 

A  paragraph  of  the  trial  court's  finding  not 
purportiii;;  to  be  statement  of  facts  found  by  it 
from  evidence  given  on  the  trial,  bnt  purporting 
to  be  a,  statement  of  on  occurrence  at  the  trial, 
the  remedy,  if  tbe  statement  is  not  warranted 
by  what  did  occur,  is  by  a  proceeding  under 
Gen.  St.  1M2,  g  801,  for  correction  of  the  ap- 
peal, and  not  by  one  under  section  795,  which, 
besides  applying  only  to  cases  tried  by  the  court 
and  not  to  cases  tried  to  the  jury,  provides 
merely  for  a  correction  of  the  finding  where 
facts  are  found  not  warranted  by  the  evidence, 
or  are  refused  to  be  found,  though  admitted  or 
proved  by  undispoted  evidence. 

[Ed.  Note.— For  other  cases,  see  Aapeal  and 
Error.  Cent  Dig.  U  2826-2828;  De&  Dig.  | 
6B6.*] 
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2.  TUAI.  (I  342*)~SFBCXAL  iKIXBBOaAIOBIZS 

aud  AnswBRB  ~  Fiuira  As  Pabt  or  Veb- 

MCT. 

The  Bole  porpoM  of  mibmittin^  special  in- 
teiTo^torles  being  to  obtain  special  findings  by 
the  jurj  to  explain  or  limit  the  general  verdict, 
the  better  practice,  at  least,  ia  to  file  them,  and 
the  answen  tiiereto,  as  part  ot  tJM  TOdiet 

fBd.  Note.— For  other  cases,  see  Trial,  Oent 
1%  if  800^  806;  Dee.  Die  f  842.*] 

1  AFTCAI.  and  EbBOB  a  IQftft*)— TTAiw/r.iHiw 
BbBOB— lK8TBUCnOK8. 

It  beins  fonnd  that  Intestate's  injury  and 
death  were  directly  due  to  his  own  negligence, 
so  that  plaintiff  conld  not  recover  though  de- 
fendant's n^ligenoe  contrlbnted  to  the  injury, 
any  error  in  instructing  or  refusing  to  instruct 
IS  to  defendant's  negligence  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  H  422&-4228,  4^;  Dec 
Dig.  I  1068.*] 

4.  Trial  (|  2S2*)— Instbuotions— Appuoa- 

BXUTf  TO  OaSE. 

There  having  been,  after  tb»  negligence  of 

Intestate  causing  his  injury,  the  seizing  of  a 
rope  of  a  balloon  as  it  was  ascending,  no  time 
for  supervening  negligence  of  defendant,  plain- 
tiff's requested  instruction,  in  respect  tiiareto, 
was  properly  refused,  os  inapplicable  to  the  case 
before  the  jury,  and  calculated  to  mislead. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  n  S05,  696-612;  Dec.  Dig.  S  262.*] 

8.  AoBicnTX.TtrBB  (i  4*)— ABSoaunoHB— Lia- 

BEUTT  TO  VISITOES  IkDEPSNDBIIT  CON- 

TBACTORS. 

An  agricultural  or  amusement  association 
iriiich  has  invited  visitors  to  its  grounds,  while 
BOt  an  insurer  against  negligence  of  a  con- 
eenionary  who  has  (Stained  space  for  exhibi- 
tions or  entertainments,  or  of  an  independent 
contractor  employed  by  it  to  give  them,  must 
use  reasonable  care  to  keep  Its  grounds  rea- 
sonably safe  for  its  visitors  and,  failing  In  this, 
1b  lisbie  for  injury  to  one  of  them  throni^  un- 
safe condition,  though  it  waa  caused  by  mdi  an 
independent  contractor. 

[Ed.  Note.— For  otiier  cases,  see  Agriculture, 
CeaL  Dig.  »  1,  4o-9;  Dee.  Dig.  i  4>] 

6.  Tbial  (S  29G*>— iNaiBnoxioRs— Oonbidbb- 

AnON  AS  A  WhOUE. 

A  charge  la  to  be  taken  as  a  whole  in  de- 
tenoining  whether  It  correctly  states  the  law. 

[Ed.  Note.— For  other  cases,  see  Trial*  Cent 
Kg.  H  703-717;  Dec.  Dig.  1  290.*] 

7.  Apfeai.  AifD  Ebbob  (I  1068*)— Habuless 

EbSOB— iNSTBUOTIONfl. 

Intestate's  injury  having  been  found  to 
have  been  caused  by  his  own  negligence,  plain- 
tUf  was  not  prejudiced  by  any  error  In  the 
diarge  as  to  defendant's  Uabill^  In  respect  to 
contUtiona  caused  by  an  independent  contractor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4226-^28*  4m;  Dec 
Dig.  i  1068.*! 

AjfpeBl  from  Saperlor  Gonit,  Windham 
County;  Milton  A.  Sbnmway,  Judge. 

AcUon  by  Joseph  O.  Bemier,  administra- 
tor, against  the  Woodstock  Agricultural  So- 
ciety, tat  death  of  intestate.  From  a  jndg- 
meat  on  a  verdict  for  defendant,  plaintiff 
appeals.  Afflrmed. 

Eric  H.  Johnson  and  Ernest  O.  Morse,  both 
of  Putnam,  for  appellant  Charles  B.  Searls 
and  Charles  L.  Torrey,  both  of  Putnam,  for 
appellee. 


THAYEB,  J.  The  plaintiff  upon  the  trial 
claimed  that  the  evidence  showed  that  while 
hia  intestate,  Joseph  O.  Bender,  Jr.,  a  boy 
12  years  and  9  months  of  age,  was  witness- 
ing a  balloon  ascension  upon  the  defradant's 
fair  grounds,  a  rope  attached  to  the  balloon 
as  It  ascended  became  wound  around  the 
boy's  leg,  carrying  him  np  for  the  distance 
of  800  feet  into  the  air,  whence  he  fell  to 
the  ground  and  was  killed.  He  claimed, 
also  as  charged  In  the  complaint,  that  this 
was  caused  by  the  defendant's  negligence 
In  failing  to  furnish  spectators,  Including 
the  intestate,  a  safe  place  to  view  the  ascen- 
sion; In  failing  to  beep  Its  grounds  in  a 
safe  conditi<m;  in  failing  to  place  sufficient 
barriers  or  ropes  to  keep  specjatois  at  a  safe 
distance;  la  allowing  tibe  person  in  charge 
of  the  ascenslink  to  request  spectators  to  as- 
Oat  in  the  ascenidfm;  in  allowing  KH^es  at- 
tached to  the  balUxm  to  lie  under  at  near  tlie 
EvectatoTS'  feet;  in  falling  to  adequat^y 
police  the  Tbdnity  of  the  ascension ;  In  per^ 
mltting  spectattoB,  including  the  intestate,  to 
approach  bo  near  the  balloon  that  harm 
might  come  to  them;  in  failing  to  cause  a 
warning  sufiltdent  to  apprise  them  of  tbelr 
dangbr  to  be  gl-ran  to  the  spectators;  and 
in  falling  to  use  reasonable  care  In  the  ae* 
lection  of  a  Bultable  person  to  conduct  the 
ascension.  That  the  boy  was  carried  np  by 
the  balloon  and  fell  and  was  killed  was  not 
In  dispute.  The  defendant  claimed  that  as 
the  balloon  was  about  to  rise  he  seized  the 
rope  and  wound  It  around  his  wrist  vcitb 
the  expressed  purpose  of  going  up  a  little 
way  with  the  balloon;  fliat  his  Injury  and 
death  were  thus  due  to  tals  own  negligence; 
tliat  the  defoidant  had  used  due  care  to  pro- 
vide a  safe  place  for  the  asooislon  and  to 
employ  a  capable  and  suitable  person  to 
conduct  It;  that  the  latter  was  an  indepoid- 
ent  contractor  engaged  to  make  the  ascen- 
sion, using  his  own  means  and  servants  with- 
out Interference  by  the  defendant;  that  the 
ascension  was  not  Intrinsically  nor  obvious- 
ly dangerous  to  spectators ;  that  the  defend- 
ant waa  not  guilt?  of  any  negligence,  and 
was  not  liable  for  injuries  resulting  from  the 
personal  negligence  of  the  Independent  con- 
tractor. 

The  appellant's  chief  reasons  of  appeal  re- 
late to  certain  Instructions  given  to  the  Jury 
respecting  the  defendant's  liability  for  the 
n^ligent  acts,  if  any,  of  the  person  who  con- 
ducted the  ascension,  should  they  find  him  to 
be,  as  claimed  by  the  defendant,  an  Independ- 
ent contractor.  He  also  assigned  as  error 
the  court's  findings  of  fact  stated  In  the  sixty- 
fifth  paragraph  of  its  finding,  which  reads  as 
follows: 

"6S.  Upon  the  trial  of  the  case  In  the  superi- 
or court  for  Windham  county  to  a  Jury,  the  de- 
fendant requested  the  court  to  direct  the  jury 
in  making  up  its  verdict  to  answer  the  follow- 
ing three  questions,  and  the  court,  in  accord- 
ance with  said  request,  directed  the  jury  in  said 
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trial  to  answer  the  following  three  questions 
Sa  making  up  its  verdict,  to  wit: 

"  '1.  Was  the  oegligeiit  conduct  of  Joseph 
Qeorge  Bemier,  Jr.,  the  direct  and  probable 
cause  of  his  own  death? 

"  '2.  Was  the  person  eniraged  by  the  defendant 
to  furnish  and  who  did  furnish  the  balloon  as- 
cension at  which  Joseph  Gteorge  Bender,  Jr., 
was  killed  an  independent  contractor  in  fur- 
nishing such  ascension? 

"  '3.  Did  the  performance  of  the  contract  for 
such  balloon  ascension,  if  done  ia  a  careful  and 
proper  manner,  obviously  expose  the  plaintiff's 
decedent,  or  other  spectators,  to  probable  inju- 
ry therefrom?* 

"Said  gueetiona  were  submitted  to  the  jon  as 
aforesaid,  and  were  unanimously  anawured  by 
the  jury  as  follows: 

"  '1.  Was  the  negligent  conduct  of  Joseph 
George  Bemier,  Jr.,  the  direct  and  probable 
cause  of  his  death?*  Answer:  'Yes.' 

**  "i.  Was  the  tteraon  engaged  by  the  defend- 
ant to  furnish  and  who  did  furnish  the  balloon 
ascension  at  which  Joseph  George  Beraler,  Jr., 
was  killed  an  independent  contractor  in  furnish- 
ing such  ascension?'   Answer:  'Ves.' 

"  '8.  Did  the  performance  of  the  contract  for 
such  balloon  ascension,  if  done  in  a  careful  and 
proper  manner,  obviously  expose  the  plaJntiff*B 
decedent  or  other  spectators  to  probable  injaxf 
therefrom?*   Answer:  'No.'" 

[1]  He  asks  ns  In  Us  brief  and  argument 
to  correct  the  finding  by  eliminating  from  It 
tills  paragfEidL  The  paragraph  does*  not 
purport  to  be  a  statement  of  facta  found 
by  the  court  from  evidence  given  upon  the 
trial,  bnt  purports  to  be  a  statement  of  what 
occurred  at  tte  trial.  If  this  statement  ia 
not  warranted  by  what  in  fact  occurred,  the 
remedy  la  by  a  proceeding  under  General 
,  -  Statntes,  |  801,  for  a  rectification  of  the  ap- 
peaL  State  t.  Hunter,  73  Conn.  435,  446,  47 
AtL  86S.  It  is  not  a  case  for  a  correction 
of  the  finding  under  section  705  of  the  stat- 
utes, which  applies  <mly  to  cases  tried  to 
the  court  and  not  to  cases  tried  to  the  Jury, 
and  provides  for  a  correction  ot  the  finding 
where  facto  are  found  not  warranted  by  the 
evidoice,  or  are  refused  to  be  found  although 
admitted  or  proved  by  undisputed  evidenca 
Under  section  801  an  issue  of  fact  may  be 
raised  as  to  the  correctness  of  a  statement  in 
a  finding  of  what  occurred  upon  ttie  trial, 
and  a  way  la  provided  for  determining  that 
ISBue  of  fact  The  plaintiff  appar«itly  at- 
tempted to  secure  a  correction  of  the  finding 
under  sectfon  795  by  filing  an  application 
therefor  with  acoompanylng  affidavit  of  facts 
in  the  superior  court  This  was  irregular 
bnt  ttie  refusal  of  this  applicatlou  laid  the 
foundatitm  for  a  proceeding  In  this  court  un- 
der section  801,  which  has  not  been  pursued. 

[2]  The  record  befbre  us  does  not  show 
that  the  statemento  in  paragraph  65  of  the 
finding  are  not  warranted  by  what  occurred 
at  the  trial.  On  the  contrary,  it  appears 
from  the  charge,  which  is  before  us  In  the 
record  for  appeal,  that  the  three  questions 
were  submitted  to  the  jury  In  tlie  charge, 
and  they  were  told  to  answer  them  In  writ- 
ing "Tes"  or  "No,"  and  if  they  could  not 
agree  in  answering  them,  to  so  report  to 
the  court  We  understend  from  his  argu- 
ment that  the  plaintiff's  claim  is  that,  al- 


though the  Jury  answered  the  questions  In 
writing  as  instructed  to  do,  they  were  not 
asked  in  open  court  whether  they  were 
agreed  in  the  answers,  and  that  the  writ- 
ten questions  and  answers  were  not  signed 
by  the  Jurors  or  their  foreman,  and  were 
not  filed  and  recorded  as  a  part  of  the  rec- 
ord, and  that  therefore  the  court  was  not 
Justified  in  its  finding.  As  the  sole  purpose 
of  submitting  the  questions  was  or  should 
have  been  to  obtain  special  flndlnga  by  the 
Jury  to  explain  or  limit  the  general  verdict 
(Freedman  v.  New  York.  N.  H.  &  H.  R.  R., 
81  Conn.  601,  614,  71  Aa  901«  Ifi  Ann.  Gas. 
464)  It  would  seem  that  tba  interrogations 
and  answers  should  have  been  filed  as  a 
part  of  the  verdict  As  the  question  la  not 
properly  b^re  us,  we  are  not  called  upon 
to  decide  It;  but  it  would  cleuly  be  the  bet- 
ter practice  to  so  record  them. 

[I,  4]  As  no  cause  appears  for  changing 
the  finding,  and  as  this  shows  lhat  the  Jury 
found  that  the  Intestate's  injury  and  death 
were  directly  due  to  his  own  ne^genoe, 
the  plaintiff  could  not  recover,  although 
the  defendant's  negligence  contributed  to 
the  injury.  The  plaintiff  was  not  injured 
therefore  by  the  instructions  and  refusals 
to  Instruct  of  which  he  complains,  as  these 
r^te  solely  to  the  questi<ut  of  the  de- 
fendant's negligence.  One  of  the  refusals 
complained  of  called  for  an  instruction  as 
to  the  defendant's  liability  In  case  of  Its 
supervening  negligence.  The  instruction  was 
not  adapted  to  the  case  before  the  jury.  The 
only  claim  of  the  defendant  was  that  the 
intestate's  negligence  was  the  sole  cause  of 
his  injury,  in  that  he  seized  the  rope  just 
as  the  balloon  was  released  from  Its  moor- 
ings. There  was  no  time  for  Bupcrreniiig 
negligence  on  the  part  of  the  defendant  in 
any  of  the  respects  alleged  In  the  complaint 
or  In  the  requested  Instruction.  The  in- 
struction was  calculated  to  mislead  the  Jury 
and  was  properly  refused. 

[6-7]  We  do  not  agree  with  the  plalutura 
counsel  that  the  court's  charge  regarding 
the  liability  of  an  agricultural  or  amusement 
association  for  the  acts  of  a  lessee  or  in- 
dependent contractor  was  at  variance  with 
the  rule  laid  down  in  Turgeon  v.  Connecticut 
Co.,  84  Conn.  541,  80  Atl.  714,  and  cases 
therein  cited.  Such  an  assodatlOD,  which 
has  invited  visitors  to  its  grounds  to  ex- 
amine the  exhlblto  or  enjoy  the  amusements 
provided,  is  not  an  Insurer,  of  such  visitors 
against  injuries  caused  by  the  personal  n^- 
llgence  at  the  exhibitors  or  other  conoea* 
slonarles  who  have  secured  SPace  upon  the 
grounds  for  the  exhlblto  or  ratertalnmekta, 
or  who  as  Independent  contractors  haTO  been 
employed  to  give  such  exhibitions  or  enter- 
.  tainmento  there.  But  it  is  bound  to  use  rea- 
sonable care  to  have  and  keep  Ito  grounds 
reas<mably  safe  fbr  Ite  visitors  while  there, 
and  is  not  excused  from  liability  for  injuries 
to  such  visitors  while  there  because  they 
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were  caused  hf  an  Independ^t  eontxactor 
or  ctmceasionaiT.  If  a  oonoesslonary  In  eoo^ 
dDCdng  a  shooting  gallery  so  arranges  his 
targets  tbat  shots  or  splinters  from  the 
target  are  sent  orer  the  space  occnpled  by 
ylsltora  upon  the  grounds,  or  If  be  digs  pits 
upon  tbe  grounds  into  whlcb  Tisltors  are 
liable  to  fall,  in  ^ther  case  such  part  of 
tbe  association's  prendses  become  unsafe, 
and  if  it  falls  to  use  reasonabto  care  to 
protect  ItM  Tisltors,  It  becomes  liable  for 
Injuries  caused  thereby.  This  was  the 
correct  doctrine  laid  down  In  the  Turgeon 
Case  above,  and  we  there  held  that  it  was 
a  question  for  tbe  Jury  whether  the  defend- 
ant had  used  reasonable  care  to  keep  tbe 
premisea,  to  which  it  had  invited  its  pa- 
trons, in  a  reasonably  safe  condition,  and  a 
nonsuit,  granted  upon  tbe  ground  that  the 
plalnttlTB  injury  was  caused  by  the  negligent 
derailing  of  a  toy  oigine,  operated  by  an  In- 
tependent  contractor  upon  the  d^endant's 
'grounds,  was  held  to  be  erroneous.  We  think 
that  the  chai^,  taken  as  a  whole,  as  it 
should  be.  correctly  stated  the  law;  but  If 
it  did  not,  the  plaintiff  was  not  injured  by 
this  portion  of  the  charge,  for,  as  the  find- 
ing shows,  the  Jury  found  that  the  Intestate's 
Injury  was  caused  by  his  own  negligence. 

The  other  asslgnmentB  of  error  were  not 
pressed  in  argument,  and  need  not  be  con- 
sidered. 

Tbere  la  no  error.  The  other  Judges  ctm- 
cor. 


STATE  T.  SALVAIL  et  aL 
(Snpreme  Court  of  New  HampshirB.  Bocking- 
ham.   Oct.  6,  1914.) 

1.  IiTTOxicATiNa  LiqnoBs  (SS  86,  106*)  — Li- 

CKNSKS—FoaFBITUBB— VIOIATION  OF  LaW. 
Under  Laws  IWS,  c.  96,  S  14.  proTldiiig, 
relatiTe  to  liquor  llceuBes,  tbat  the  license  may 
be  revoked  and  canceled  by  the  board  of  Ucen^ 
comtnisaionera  If  any  provision  of  that  act  Is 
violated  at  the  place  designated  is  the  license  by 
any  person  in  diarge  of  such  premises,  the  board 
was  aotborized  to  cancel  a  license  and  forfeit 
tbe  licensee's  bond,  where  the  licensee  permit- 
ted a  person  who  was  not  qualified  to  hold  a 
license  to  carry  on  tbe  boslnesa  under  such  U- 

OBDSe. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  80,  118,  115;  Dee.  Dig. 
if  86,  i06*-\ 

2.  iKToxicATino  LiqtroBs  (|  88*)— Ijcknsbs 

— Bow  DS—LlABH-ITY . 

"Where  a  liquor  license  was  forfeited  be- 
caose  tbe  licensee  permitted  an  unqualified  per- 
son to  carry  on  business  under  the  license,  it 
was  no  defense  to  an  action  on  the  bond  that 
the  sureties  would  not  have  signed  the  bond,  bat 
for  the  licensee's  false  statement  In  the  applica- 
tion for  the  license. 

VEd.  Note.— For  other  cases,  see  Intoxicating 
liqnocB,  Cent.  Dig.  Sf  01-05;  Dee.  Dig.  f  88.*] 

Transferred  from  Superior  Court,  Bock- 
<Tg**»™  County;  Sawyer,  Judge. 

Action  i3t  debt  upon  a  Uquor  Ucenaee^s  bond 
by  tbe  State  against  Joseph  Solvail  and  an- 
other.  There  was  a  trial  by  the  court,  and 


a  Terdlct  for  the  State,  and  Qie  case  warn 
transferred  from  the  Superior  Court  on  de- 
fendant's exception.   Exception  OTwruIed. 

July  1, 1009,  Salvail,  tbe  principal,  applied 
for  a  second-class  liquor  license  to  be  exer- 
cised on  certain  premises  in  Nashua,  where 
he  had  been  engaged  in  the  same  business 
for  several  years,  and  on  the  same  date  en- 
tered Into  an  agreement  for  a  sale  of  the 
license  and  the  stodL  and  fixtures  in  the  sa- 
loon to  one  Ricard.  who  was  not  qualified  to 
hold  a  license.  Ricard  paid  the  license  fee 
to  Salvall,  who  forwarded  it  to  the  license 
commissioners  with  the  application  and  bond. 
Salvall  stated  in  the  application  tbat  he  was 
the  sole  owner  of  the  business.  July  14th 
the  license  was  issued  to  Salvall  and  by  him 
delivered  to  Ricard,  who  carried  on  business 
under  it  from  July  10th  tq  November  1st, 
when  Salvall  took  possession  of  the  place,  be- 
cause of  Rlcard's  failure  to  make  payment 
according  to  the  contract  of  sale,  and  there- 
after conducted  it.  December  31st  the  license 
commissioners,  upon  a  complaint  charging 
Salvall  with  the  false  statement  in  the  ap- 
plication, and  after  notice  and  hearing,  in- 
voked the  license  and  declared  the  bond  Cor* 
felted. 

James  P.  Tuttle,  Atty.  Gen.,  and  Ernest 
I..  Ouptlll,  of  Portsmouth,  for  tbe  State. 
Kelley  &  Batch,  of  Portsmouth,  fbr  defend* 
ant  American  Fidelity  Co. 

TOUNG,  J.  [1, 2X  The  only  qnestitm  of  law 
raised  by  the  defraidanta'  exception  is  ^eUL- 
er  the  verdict  can  be  sustained.  Consequent- 
ly It  will  not  be  necessary  to  omsider  th^ 
contention  that  an  int^tlonally  false  state- 
ment contained  in  an  application  for  a  li- 
cense does  not  constitute  a  breadi  of  the 
bond,  tor  it  is  omiceded  tbat  BalvoU  permit- 
ted Ricard  to  engage  In  tbe  liquor  business 
at  tlie  place  designated  in  the  Uoenae  In  vio- 
lation of  law.  In  other  words,  it  is  conceded 
that  SalvBil  permitted  Ricard  to  violate  one 
of  the  proTlaiMia  of  tbe  llcmse  act  at  the 
place  dedgnated  in  the  license  from  July 
10th  to  November  let.  That  authorized  tbe 
board  of  license  commissioners  to  cancel  the 
license  and  forfeit  the  bond,  for  tbe  Uccnse 
act  proTides: 

"At  any  time  after  a  license  has  been  issued 
to  any  person,  the  same  mny  be  revoked  and 
canceled  by  eaid  board,  *  *  *  if  any  pro- 
vision of  this  act  is  violated  at  the  plsce  desig- 
nated in  the  said  license  by  *  *  *  any  per- 
son whomsoever  In  charge  of  said  premises." 
Laws  1003,  c.  95,  I  14. 

Since  one  of  tbe  provislims  of  the  act  was 
violated  at  the  place  designated  in  the  li- 
cense, the  state  is  ^titled  to  a  verdict 
against  Salvall,  and  also  to  one  against  his 
suretlea ;  for  It  is  no  answer  to  this  action 
for  them  to  show  that  they  woidd  not  taave 
signed  the  bond,  but  for  the  false  statement 
contained  in  Salvall's  arollcatlmi  for  tbe  li- 
cense.   Ashuelot  Savings  Bank  v,  Albee,  63 


*Wor  oOmt  ewMS      sun*  teple  sod  SMtion  NUMBER  In  Deo.  Dig.  A  An.  Dls.  Key-No.  Swim  h  Kep'r  Indsxea 


Digitized  by 


164 


92  ATLANTIC  BEPOBTEB 


<N.H. 


N.  H.  152,  66  Am.  Hep.  501;  Hudson  t. 
MUes,  1S5  Masa  582,  687, 71  N.  E.  63, 102  Am. 
St  Kep.  370;  Westem.  etc.,  Ina.  Co.  t.  Clin- 
ton, 69  N.  Y.  329,  331 ;  Blpley  Building  Co. 
y.  Coore,  37  Colo.  78,  84  Pac.  817,  11  Ann. 
Cas.  269;  United  Brethrai  t.  Akin,  45  Or. 
247,  77  Pac.  748,  66  li.  B.  A.  654,  2  Ann.  Cas. 
353. 

Exception  oTerruled.   All  conuured. 


STATB)  T.  BUBKB  et  iL 
(Sapnme  Court  of  New  Hampshire.  Roeking- 
luun.    Oct  «,  19X4.) 

1.  INTOZICATINO  IdQUOBS    (|  86")— I^CEHSKS 

—  Bonds  —  Bbuoh  or  GONDznon  —  Viola- 
tion or  Law.  \ 

A  liquor  licensee  broke  the  condition  of  hia 
bond  by  permitting  one  not  a  licensee  to  Ille- 
gally Bell  liquor  upon  the  licensed  premises  dur- 
ing the  period  covered  by  the  bond. 

[Ed.  Note.— For  other  cases,  eee  Intoxicating 
Liquors,  Cent  Dig.  {  89;  Dec.  Dig.  S  80.*] 

2.  Intoxicatinq  LiqnoBS  (g  88*)— Licbhbxs 

— LlABIUTT  OK  BOMD. 

Where  a  liquor  licensee  broke  the  condition 
of  his  bond  by  permitting  one  not  a  licensee  to 
Ulegally  sell  liquor  upon  the  licensed  premises, 
it  wss  immaterial,  in  an  action  on  the  bond, 
whether  the  board  of  license  AommlssioDers 
erred  in  forfeiting  the  license  because  of  an 
alleged  false  statement  in  the  application,  as  the 
suit  on  the  bond  is  not  dependent  upon  the 
action  of  the  commissioners. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  IS  91-95;  Dec.  Dig.  |  88.*] 

a  Intoxicatinq  Liquobs  (|  88*)— liloxNSSS 

-Actions  on  Bond. 

If  a  liquor  licensee's  bond,  conditioned  up- 
on obedience  to  the  law  "to  the  satisfaction  of 
the  state  board  of  license  commiaaionera,"  made 
the  boaid  the  sole  Judges  of  the  existenoe  of  a 
default,  it  did  not  prevent  an  action  on  the 
bond,  where  a  breach  thereof  was  conceded. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquora.  Cent  Dig,  gi  81-95;  Dec.  Dig.  |  88.*] 

4.  Intoxicatinq  Liquou  ({  88*)— IdCKNSKS 
—Actions  on  Bond. 

Under  Laws  1003,  c  90,  f  14,  authorizing 
the  board  of  license  commissioners  to  revoke 
and  cancel  liquor  licenses  if  any  material  state' 
ment  in  the  application  was  false,  or  if  any 

Srovljiion  of  that  act  is  violated  at  the  place 
esiguated  in  the  license  by  the  holder  or  hia 
agents,  etc.,  in  charge  of  the  premises,  where 
the  board  forfeited  a  license  because  of  a  false 
statement  in  the  application  that  the  applicant 
was  the  sole  owner  .of  the  business,  when  in 
fact  it  was  owned  by  another,  who  by  the  li- 
censee's permission  carried  on  the  businesa  un- 
der the  license,  the  deceit  practiced  by  the  ap- 
plicant on  his  surety,  who  did  not  know  that 
the  applicant  was  not  the  owner  of  the  business, 
was  no  defense  to  an  action  on  the  bond ;  the 
statute  making  no  distinction  betweeU  false 
statements  in  the  application  and  subsequent 
violations  of  law,  and  nowhere  suggesting  the 
theory  that  the  license  in  one  case  is  void  ab 
initio,  and  in  the  other  case  valid  until  revoked, 
espt!ciall7  as  the  state  did  not  elect  to  treat  the 
license  as  void  from  the  beginning,  if  it  might 
have  done  so. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g§  91-05 ;  Dec.  Dig.  g  88.*] 

Transferred  from  Superior  Court,  Bock- 
ingbam  County;   Sawyer,  Judge. 
Action  of  debt  upon  a  liquor  licensee's  bond 


by  the  State  against  Dennis  D.  Burke  and 
another.  There  was  a  trial  by  the  court,  and 
a  verdict  for  the  State,  to  wtilch  defendants 
excepted,  and  the  case  was  transferred  from 
the  superior  court  on  an  agreed  atatement 
of  facts.  BxcepUon  orermled. 

Burke,  the  principal,  stated  in  his  appli- 
cation for  a  liquor  license  that  he  was  the 
sole  owner  of  the  business.  It  was  in  fact 
owned  by  one  Morriss^,  who  by  Burke's 
permission  carried  It  on  under  color  of  the 
latter's  license  for  over  nine  months  after 
the  license  was  issued.  The  bond  was  con- 
ditioned upon  obedience  to  the  law  "to  the 
satisfaction  of  the  state  board  of  license  com- 
missioners." Neither  the  state  nor  the  sure- 
ty on  the  bond  knew  that  Burke  was  not  the 
owner  of  the  business.  Upon  a  complaint 
charging  Burke  with  the  false  statement  in 
the  ai^Ilcatlon, '  the  license  commlsaloners, 
after  notice  and  bearing,  reroked  Uie  Uecnse 
and  declared  the  bond  forfeited. 

James  P.  Tpttle,  Atty.  Geh.,  and  Ernest  L. 
Guptm,  Ca  Sol.,  of  Portsmouth,  for  the 
State.  Kelley  &  Hatch,  of  Portsmouth,  for 
defendant  American  Fidelity  Co. 

PEASLEE,  J.  [1-3]  It  la  admitted  In  the 
agreed  case  that  Burke  broke  the  condition 
of  the  bond.  He  permitted  one  not  a  licensee 
to  Illegally  sell  liquor  upon  the  licensed  prem- 
ises during  the  period  covered  by  the  bond. 
State  v.  Cote,  74  N.  H.  122,  65  Atl.  603.  This 
being  so,  there  is  no  occasion  to  inquire 
whether  the  state  board  of  license  commis- 
sioners erred  In  declaring  the  bond  forfeited 
for  another  alleged  breach.  The  suit  upon 
the  bond  Is  not  dependent  uiwn  the  action  of 
the  commissioners.  State  v.  Corron,  73  N.  H. 
434,  446,  62  AtL  1044,  6  Ann.  Cas.  486.  If 
the  stipulation  in  this  bond  that  its  condition 
shall  be  iwrformed  to  the  satisfaction  of  the 
board  were  construed  so  as  to  modify  the 
general  rule,  and  to  amount  to  an  agreement 
that  the  board  were  to  be  the  sole  judges  of 
the  existence  of  a  default,  it  would  not  alter 
the  result  The  case  would  then  stand  like  a 
suit  on  a  probate  bond,  wherein  the  probate 
court  has  excluslTe  jurisdiction  to  determine 
the  amount  of  the  default  In  such  a  case, 
sulb  for  an  admitted  default  may  be  brought 
without  resort  to  the  probate  court  Smith, 
C.  J.,  in  Bogers  t.  Wendell,  Bockingham, 
November  term,  1815,  quoted  in  Judge  of 
Probate  t.  Lane,  61  N.  H.  842,  847.  The  fact 
which  a  judgment  by  the  board  would  estab- 
lish being  conceded  to  exist,  there  is  no  oc- 
casion to  Inquire  what  eridenoe  would  or 
would  not  be  admlBslble  to  prove  it»  U  de- 
nied. 

[4]  The  deceit  practiced  by  Burke  uiH>n  hia 
sureties  is  no  defense  for  them  against  the 
innocent  taker  of  the  bond.  State  t.  Salvall, 
92  Atl.  163 ;  Lyman  v.  Sehermerhom,  167  N. 
Y.  113,  60  N.  E.  324,  is  relied  upon  as  giving 
countenance  to  the  Idea  that  this  bond  was 
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TOidable  hj  tbe  sui^ty  firom  Its  Inception. 
But  that  case  is  not  wholly  in  point  to  the 
present  one.  There  the  default  relied  upon 
was  that  sales  had  been  made  by  the  licensee, 
who  bad  been  conTicted  of  a  felony,  and  was 
for  that  reason  disqualified  to  hold  a  license. 
The  sales  complained  of  were  lawful,  If  he 
was  In  tact  and  law  a  licensee.  Apparently 
there  had  been  no  proceedings  to  revoke  the 
license  or  to  establish  its  Invalidity  in  any 
way.  Tbe  decision  was  that  the  state  could 
not,  in  Its  suit  against  the  surety,  say  first 
that  tbe  license  was  validly  Issued,  so  as  to 
give  life  to  the  bond,  and  also  claim  that  It 
was  invalid  from  the  beginning,  because  of 
the  applicant's  disability.  If  it  was  invalid, 
there  was  no  bond;  and  if  It  was  valid,  the 
sales  were  legaL 

In  the  present  instance  the  license  was  re- 
voked and  canceled  because  of  a  franduent 
statement  in  the  application.  The  applicant 
was  not  a  person  disqualified  to  hold  a  li- 
cense. If  the  state  could  have  elected  to 
treat  the  whole  transaction  as  void  from  the 
beginning,  it  did  not  do  so,  but  proceeded 
under  the  statute  to  extinguish  future  rights 
under  the  license.  The  statute  makes  no  dis- 
tinction tietween  false  statements  in  the  ap- 
plication and  violations  of  law  in  the  exercise 
of  the  privileges  subsequently  granted.  In 
either  case  the  license  is  to  be  revoked  and 
canceled.  Laws  IWS,  c.  96,  |  14.  There  is 
nowhere  a  suggestion  of  the  theory,  now  ad- 
vanced, that  In  one  case  the  license  is  made 
void  ab  initio,  while  in  the  other  it  is  valid 
until  revoked.  The  provision  for  a  revoca- 
tion Is  common  to  both,  and  as  to  both  It 
means  that  the  license  Is  In  force  until  re- 
voked. 

In  State  v.  EingUsh,  74  N.  H.  328,  68  Atl. 
129,  defense  to  a  suit  upon  the  bond  was 
made  open  the  ground  that  the  licensee  was 
not  in  fact  the  owner  of  the  premises,  but 
procured  the  license  for  the  benefit  of  the 
real  on-ner,  who  was  not  qoalified  to  hold  a 
license.  It  is  there  said  that  such  conduct 
did  not  render  the  license  void,  that  the  pur- 
pose to  so  use  it  did  not  relieve  English  of 
any  of  bis  duties  and  obligations  as  a  licen- 
see, and  that  the  execution  of  such  purpose 
might  be  deemed  to  constitute  a  violation  of 
the  license.  While  this  case  is  not  in  all  re- 
spects identical  with  the  one  now  under  con- 
sideration, its  whole  tenor  is  to  the  effect 
that  Burke's  license  was  valid  and  that  its 
revocation  merely  terminated  rights  under  it. 

Exception  overruled.   All  concurred. 


PEERLESS  0AS1TAI/rr  GO.  T.  HOWARD 

et  al. 

(SopiemeOonrt  of  New  Hampshire.  Merrinw^ 

Oct.  6,  1914.) 

1.  PsinCIPAL  AND  SUBBTT  (j  42*)— FbAUD  AS 

Obound  fob  Dischabob— Reuancb. 

Though  when  defendsDta  became  sureties 
on  B  bond  to  plaintiff  for  good  conduct  of  Its 


employ^  h«  had  for  some  time  been  In  Its  em- 

{>]oy,  and  was  then  in  arrears  for  money  col- 
ected  by  him,  they  cannot  avoid  the  bond  on 
the  ground  of  fraud  in  that  there  was  an  im- 
plied representation  by  plaintiff  of  his  having 
been  honest  in  the  course  of  his  prior  employ- 
ment by  it,  defendants  not  having  known  of  such 
employment,  so  that  they  could  not  have  relied 
on  any  such  representation. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Gent.  Dig.  H  86-90;  Dec.  Dig.  S  42.«] 

2.  Fbinoipai,  and  Subktt  (S  123»)  —  Dis- 
OBABOB— Notification  ov  Default. 

Mere  delay  of  an  employer  to  notify  sure- 
ties on  the  bond  of  its  employ^  that  he  is  in  ar- 
rears does  not  discharge  them,  at  least  where 
they  do  not  thereby  lose  any  means  of  •eeurtng 
themselves  as  against  him. 

[Ed.  Notsw— For  other  caBes,  sea  Principal  and 
Surety,  Cent  Dig.  »  304-311;  Dec.  Dig.  | 
123.»] 

3.  Fbincifai.  and  SnsETT  (1 144*)— Appuca- 

TION  OF  PaTUENTB  AT  OBLIOEE. 

The  employer  cannot,  to  the  prejudice  of 
the  suretiea  on  the  bond  of  its  employe,  apply 
money,  collected  by  bim  under  his  contract  of 
employment,  for  faithful  performance  of  which 
they  alone  became  sureties,  on  his  indebtednesa 
to  it  under  a  prior  contract  of  employment 

[Ed.  Note.r-For  other  cases,  see  PrlncU>a]  and 
S|u«j^,  Cent  Dig.  t|.  898-886;   Dee.  Dig.  | 

Transferred  from  Superior  Court,  Merri- 
mack County;  Chamberlin,  Judge. 

Action  of  debt  on  a  bond,  by  the  Peerless 
Casualty  Comiuiny  against  Bdelbert  M.  How- 
ard and  otfaera  Facts  found,  and  case  trans- 
ferred from  superior  court  PlalntlfTs  ex- 
ception sustained. 

Howard,  the  prlDcipal  debtor,  Iiad  been 
employed  by  the  plalntlfC  as  an  insurance 
solicitoT.  and  at  tbe  time  the  b<Hid  In  salt 
was  taken  be  was  a  month  In  arrears  In 
his  remittance  of  premiuins  collected.  At 
that  time  the  plaintiff  made  a  new  contract 
with  him  and  stlpiriated  for  a  bond.  How- 
ard procured  the  other  defendants  as  snre- 
ties.  They  did  not  know  that  he  had  there- 
tofore been  employed  by  tbe  plaintiff,  nor 
did  th^  see  or  commnnlcate  with  any  one 
representing  tbe  plaintiff.  Howard  contin- 
ued to  be  in  arrears  after  tbe  bond  was  giv- 
en, the  amount  varying  from  time  to  time. 
His  first  month's  collections  nnder  tbe  new 
contract  were  applied  to  tbe  amount  owed 
tor  premiums  collected  nnder  the  former 
agreement  No  notice  of  Howard's  indebted- 
ness was  given  by  tbe  plaintiff  to  tbe  sure- 
ties until  a  suit  was  brooght  i^alnst  him  to 
i%cover  the  amount  due.  Tbe  court  stated 
the  account  as  between  tbo  plaintiff  and 
Howard,  and  ordered  judgment  for  tbe  sure- 
ties, subject  to  tbe  platntllFs  exception. 

Thorp  &  Abbott,  of  Manchester,  for  plaln- 
tlfC. Clyde  O.  Brown,  of  Franklin,  for  de- 
f^dants. 

PEASLEE,  X  [1]  Tbe  defendants  rely 
up<m  two  similar  grounds  to  defeat  a  recov- 
ery. They  claim  that  there  was  fraud  in  the 
inception  of  their  contract  of  suretyship,  and 
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also  that  the  subseqaent  conduct  of  the  ob- 
ligee has  been  such  as  to  release  them.  It 
appears  that  at  the  time  the  contract  was 
entered  into,  Howard,  whose  fidelity  the  de- 
fraidants  became  surety  for,  had  already  been 
employed  as  a  solicitor  for  the  plaintiff,  and 
had  failed  to  remit  the  last  monthly  install- 
ment of  premiums  collected  by  him.  Wheth- 
er he  had  embezzled  the  funds,  or  merely  de- 
layed payment,  is  not  found.  The  fact  of 
nonpayment  was  known  to  the  plaintiff,  who 
had  no  communication  with  the  defendants 
prior  to  the  acceptance  of  the  bond.  Upon 
these  facts  It  is  argued  that  the  bond  Is 
voidable  because  of  the  plaintlCTs  failure  to 
disclose  to  the  sureties  the  fact  that  Howard 
was  in  arrears  on  his  prevloos  contract  The 
ded^ons  upon  this  subject  are  conflicting, 
and  the  question  is  a  new  one  in  tliia  Ju- 
risdiction. It  Is  not  necessary  to  review  the 
cases,  for,  assuming  the  rule  contended  for 
by  the  defendants  to  be  the  correct  one,  it  is 
not  applicable  to  the  facts  in  hand.  The 
ground  for  the  strict  role  of  obligation  on 
the  part  of  the  obligee  Is  well  stated  in  the 
leading  case  of  State  r.  Sooy,  39  N.  J.  Law, 
1S5,  147: 

"It  is  the  duty  of  a  person  taldii£  a  guaranty 
for  the  good  conduct  of  an  employ^  to  disclose 
the  past  malpractices  of  such  employ^  in  the 
coarse  of  the  business  to  which  the  guaranty 
relates,  and  *  *  *  if  such  duty  Is  not  per- 
formed,  the  instrument  so  taken  is,  ipso  facto, 
invalid.  The  continuance  of  an  agent  in  an 
employment  is  an  act  bo  expressiTe  of  trust  and 
confidence  that  It  is  tantamount  to  an  express 
declaration  to  that  effect,  and  hence  it  must, 
under  usual  circumstances,  have  all  the  effect 
of  a  meditated  fraud,  if  the  person  so  retaining 
the  agent  can  be  permitted  to  disown  the  impli- 
cations ineritaUy  arising  from  bis  own  con- 
duct." 

The  cause  for  avoidance  is  fraud.  The 
fraud  is  said  to  consist  in  holding  out  the 
ageot  as  having  been  honest  in  the  coarse  of 
prior  employment  by  the  taker  of  the  bond. 
But  la  the  present  case  It  Is  found,  in  ef- 
fect, that  these  defendants  did  not  know  that 
Howard  had  been  in  the  employ  of  the  plain- 
tiff. As  they  did  not  know  of  the  employ- 
ment, they  could  not  have  relied  upon  the 
Implied  representation,  which  is  said  to  arise 
from  the  earlier  relations  of  the  parties. 

[2]  After  the  new  contract  was  made, 
Howard  continued  to  be  in  arrears  on  his 
monthly  payments  until  the  contract  was 
terminated.  The  plaintiff  did  not  notify 
the  defendants  of  these  facts  until  suit  was 
brought  upon  the  bond.  It  did  not  appear 
tlutt  the  defendants  lost  any  means  of  se- 
curing themselves  as  against  their  iirindpal 
on  account  of  this  delay. 

"There  is  no  rule  of  law  which  makes  it  a 
duty  which  the  creditor,  under  the  circumstanc- 
es of  this  case,  owes  to  the  surety  either  to  dis- 
miss its  agent  or  to  notify  the  surety  of  bis  de- 
fault. If  a  creditor  does  any  act  which  injuri- 
ously affects  the  situation  and  rights  of  the 
surety,  such  as  giving  time  to  the  debtor,  or  re- 
linqtdshing  security  wlii<di  he  holds  for  the  debt, 
he  discharges  the  surety  either  in  whole  or  pro 
tanto.   But  the  creditor  owes  no  duty  of  active 


diligence  to  take  care  of  the  Interests  of  the 
surety.  It  Is  the  business  of  Iht  wantr  to  see 
that  his  principal  performs  the  doty  which  be 
has  guaranteed,  and  not  that  of  the  creditor. 
•  •  •  The  surety  Is  bound  to  inquire  for  him- 
self, and  cannot  complain  that  the  creditor  does 
not  notify  him  of  the  state  of  the  accounts  be- 
tween him  and  bis  a^ent,  for  whom  the  surety 
is  liable.  Mere  inaction  of  the  creditor  will  not 
discharge  the  surety  unless  it  amounts  to  fraud 
or  concealment*"  Watertown  Ins.  Co.  v.  Sim- 
mons, 131  Mass.  8S,  86,  41  Am.  Rep.  196.  See, 
also,  Morrison  v.  Bank,  6S  N.  H.  253,  20  AtL 
300,  9  L.  R.  A.  282,  23  Am.  St  Rep.  39. 

As  there  is  no  finding  that  the  plaintiff 
knew  or  ought  to  have  known  that  Howard 
had  embezzled  the  funds,  the  argument  that 
the  bondsmen  would  be  discharged  by  a  con- 
tinuation of  the  employment  with  knowledge 
of  such  misconduct  has  no  application  to 
the  present  case. 

[3]  There  Is  one  Item  In  the  account  to 
which  there  appears  to  be  a  valid  defense. 
Included  In  the  amoont  of  Indebtedness  as 
finally  ascertained  Is  the  sum  of  $54.22, 
which  was  collected  by  Howard  before  the 
execution  of  the  baoA.  This  Item  has  not 
l>een  paid,  except  as  money  collected  under 
the  new  contract  has  been  so  applied.  The 
plaintiff  knew  this  was  the  situation  when 
it  made  sncb  appllcaticxi  of  the  payments. 
It  Is  manifest  that  It  cannot  In  this  way 
prejudice  the  rights  of  the  sureties  and 
make  them  liable  for  obligations  the^  did 
not  assume.  Deducting  this  Item  from  the 
amount  fbond  to  be  due,  the  plalntUf  Is  en- 
titled to  judgment  not  exceeding  the  penalty 
of  the  bond. 

Exception  sustained. 

PLUMMER,  J.,  was  absent  The  other 
Jndges  concurred. 


ATTORNET  GBNURAI.  ex  rd.  MORGAN  t. 

HAYES  et  al. 
(Supreme  Court  of  New  Hampshire.  Hillsbor- 
ough.  Oct  6,  1914.) 

1.  MnniciFAi.  CoEPOBATiONB  (8  178*)— Pko- 

CEKDINGS  OF  COUNCIL — VETO  POWEK. 

Under  Laws  1911,  c  359,  creating  a  board 
of  public  works  for  the  city  of  Manchester,  and 
providing  that  the  members  of  the  board  shall  be 
elected  by  the  board  of  mayor  and  aldermen, 
and  Pub.  St  1901,  c  47,  fi  7,  providing  that  the 
mayor  shall  have  a  negative  upon  the  action  of 
the  aldermen  in  laying  oat  highways  and  in  all 
other  matters,  and  that  no  vote  can  be  passed 
or  appointment  made  by  the  board  of  aldermen 
over  his  veto  unless  by  a  vote  of  two-thirds  of 
aU  the  ^dermen  elected,  the  mayor  of  Man- 
chester has  power  to  veto  the  election  of  a  mem- 
ber of  the  board  of  public  works  by  the  alder- 
men. 

[Ed.  Note.— For  ol2ier  cases,  see  Mnnl<^;>al 
Corporation^  Oent.  Dig.  H  441-448;  Dec.  IMg. 

1 17a*] 

2.  Statutes  (S  188*)— GonsiBnonoii— Muv- 

INQ  OF  LANanAOB. 

A  statute  is  ordinarily  construed  according 
to  the  plain  and  natural  Import  of  its  words, 
and  a  liberal  construction  is  favored. 

FEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  II  266,  267,  276;  Dec  Dig.  1  188.^1 
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Transferred  from  Snpeiiur  Coort,  HU1b> 
borough  County;  Pike,  Judge. 

Petition  for  mandamus  by  the  Attorney 
General,  on  relation  of  William  H.  Morgan, 
against  Charles  O.  Hayes  and  another,  to 
require  the  board  of  public  works  of  the 
dty  of  Manchester  to  recognize  the  relator 
as  a  duly  elected  member  thereot  Trans- 
ferred without  a  ruling  from  the  superior 
court  upon  an  agreed  atatemmt  <tf  facti.  Pe- 
tition dismissed. 

Chapter  369,  Laws  1911,  created  a  board  of 
public  works  for  the  city  of  Manchester,  and 
jfforlded  that  iq;»on  the  expiration  of  the 
terms  of  office  of  the  members  named  In  the 
act  tfa^  successors  should  be  elected  by  the 
board  of  mayor  and  aldermen  for  six  years. 
At  a  meetlog  of  the  board  of  mayor  and 
aldermen  held  April  21,  1914,  fire  aldermen 
voted  for  the  relator  as  a  member  of  the 
board  of  public  works  to  fill  an  existing 
vacancy*  and  fonr  aldermen  voted  for  an- 
other candidate.  The  mayor  vetoed  the  ac- 
tion of  the  aldermffli,  and  the  veto  was  laid 
on  the  table.  The  relator  subeequently  qnal- 
ifled  as  a  member  of  the  board,  but  tils  de- 
mand to  be  allowed  to  assume  the  datles  of 
the  itfSce  was  refused. 

Lb  Ashton  niorp  and  George  A.  Wasner, 
both  of  Manchester,  far  relator.  Jones,  War^ 
ren,  WUson  &  M«»"<^g,  of  Manchester,  for 
defendants. 

PIiUHMER,  J.  [1]  The  members  of  the 
board  of  pnbUc  works  in  the  city  of  Blanches- 
tor,  except  the  mayor,  who  Is  a  member  by 
Tlrtne  of  his  office,  are  elected  by  the  board 
of  mayor  and  aldermen.  Laws  1911,  c  369. 
I  2.  Section  7,  c.  47,  Pabllc  Statutes,  pro- 
vides that  tiie  mayoi^ 
"sball  have  a  negative  apon  the  action  of  the 
aldermen  in  laying  out  highvaya,  and  in  all 
other  matters  ;  and  no  vote  can  be  passed  or 
appointment  made  by  the  board  of  aldermen 
over  his  veto  unless  by  a  vote  of  two  thirds  at 
iMSt  of  all  the  aldermen  elected." 

It}  A  statute  is  ordinarily  construed  ac- 
oindlng  to  the  plain  and  natural  import 
its  words,  and  this  state  ftivors  a  Utwral  con- 
struction of  statntea.  Bamstead  v.  Alton,  82 
N.  H.  24S;  Boston,  etc.,  R.  R.  v.  Railroads, 
6B  N.  H.  393,  23  AO.  C29.  Applying  such  a 
constmcticm  to  Uils  statute,  the  mayor  of 
Manchester  has  power  to  veto  the  election  of 
members  of  the  board  of  public  works.  In 
Attorney  General  v.  Cross,  75  N.  H.  541,  78 
▲O.  281,  the  overseers  of  the  poor  of  Nashua 
wtfe  elected  by  the  board  of  mayor  and 
aldermen  the  same  as  the  members  ot  the 
board  of  public  worlEs  In  Manchester.  It  was 
decided  that  the  mayor  could  not  vote  for  an 
overseer  of  the  poor,  but  that  he  could  veto 
an  election  to  that  office  by  the  aldermen. 

The  relator  <dtes  People  v.  Coundlmen,  20 
N*.  T.  Supp.  51,  and  Achley's  Case,  4  Abb. 
Prac.  35,  In  suK>OTt  of  his  contention.  The 
first  case  decided,  by  a  divided  court,  that 
tlie  mayor  could  not  veto  the  action  of  the 


city  council,  In  Joint  session,  fixlDg  the  salary 
of  the  police  commissioners.  One  reason  for 
this  decision  was  because  the  statute  gave 
the  dty  council,  In  Joint  session,  the  sole 
power  to  fix  the  salary.  It  was  also  held  that 
the  mayor  did  not  have  a  veto  over  the  ac- 
tions of  the  board  of  aldermen  and  board  of 
coundlmen  when  acting  together  as  the  city 
council,  as  they  did  in  that  case,  but  only 
when  they  acted  separately.  In  Achley's 
Case,  the  mayor  of  New  York  vetoed  the  ap- 
pointment by  the  common  council  of  a  com- 
missioner of  deeds.  The  court  held  that  the 
mayor  did  not  have  the  power  to  veto  be- 
cause the  po>ver  of  appointmrat  was  con- 
ferred by  statute  on  the  common  council  ex- 
clusively. It  will  be  seen  that  these  decisions 
do  not  sustain  the  position  of  the  relator,  as 
they  are  founded  upon  si)edal  statutes  In 
the  state  of  New  Tork,  giving  the  dty  and 
common  council  exclusive  power  to  act. 
They  are  similar  to  Gate  v.  Martin,  70  N.  H. 
185,  46  An.  64,  48  L.  R.  A.  618.  cited  by  the 
relator,  where  It  was  held  that  the  mayor 
could  not  veto  resolutions  passed  by  the 
board  of  aldermen,  declaring  the  petitioner 
a  member  of  the  board.  The  decision  Is 
based  upon  the  statute  (P.  S.  c.  48,  S  11)> 
which  makes  the  board  of  aldermen  the  final 
Jndge  tft  the  election  and  qualification  bt  Its 
members.  The  mayor  has  no  part  in  pass- 
ing npon  the  election  m  qnaUflcatUm  of  an 
alderman. 

This  case  is  very  different.  Here  there  is 
no  statute,  as  there  was  in  the  above  case, 
taking  from  the  mayor  his  power  to  veto  the 
actions  ot  the  aldermen.  On  the' contrary, 
by  special  act  of  the  Legislature  the  board  of 
mayor  and  aldermen  elect  the  members  of 
the  board  of  public  works.  The  mayor  must 
parUdpate  In  the  election;  but  If  the  con- 
tention of  the  relator  that  the  mayor  has  no 
power  to  veto  were  sound,  then  the  mayor 
could  take  no  part  in  the  election,  for  Attor- 
ney General  v.  Cross  decided  that  the  mayor 
cannot  vote.  This  demonstrates  that  the 
claim  of  the  relator  is  untenable. 

The  veto  of  the  mayor  being  valid,  the 
relator  falls  of  election.  It  Is  therefore  un- 
necessary to  consider  his  eligibility  fox  the 
office. 

Petition  dismissed.  All  concurred. 


SHANNON  V.  BOSTON  ft  U.  a  R. 

(Supreme  Court  of  New  Hampshire.  Rocking- 
ham.   Oct.  6,  1914.) 

L  ApFBAI.  AMD  BSEOB  <{  910*>— PBKSUMPTIOIT. 

In  the  absence  of  any  suggestion  from  plain- 
tiff, by  brief  or  argument,  to  the  contrary,  the 
Supreme  Court  will  assume  as  true  the  claim  of 
defendant,  agadnst  whom  the  trial  court  ruled, 
that  a  certain  question  is  the  only  <mt  inteaded 
to  be  raised. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8679-3081;  Dec.  Dig.  S 
910.*] 
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2.  CoUIESCn    <i  8*>— EUPIATICBS'  LLA3ILITT 
Act— ll'EDBBAL  LflUITATIONS. 

The  federal  Emiiloyera'  LiabUity  Act  (Act 
AprU  22,  190S.  c  ll9,  35  Stat  65  [Comp.  St. 
1013,  i  8607])  fnrnisbeB  an  excIoaiTc  remedy  for 
all  cases  coming  within  it,  to  the  exclusion  of 
any  state  statute,  so  that  the  two-year  limita- 
tioD  provided  by  section  6  appliea  to  an  action 
for  injury  to  an  employd  In  interstate  com- 
merce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  i  5;  Dec.  Dig;  |  8.*] 

Transferred  from  Superior  Court,  Rock- 
ingham County;    Chamberlln,  Judge. 

Action  by  Patrick  Shannon  against  tbe 
Bosttm  &  Maine  Railroad.  Case  trans- 
ferred from  superior  court.  •  Defendant's 
exception  snstalned. 

Case,  for  negligently  causing  personal 
injury  to  the  plaintUT,  wbo  was  employed 
by  the  defendant  in  repairing  its  tracks  at 
Exeter.  It  was  alleged  that  while  so  en- 
gaged, and  while  In  the  exercise  of  due  care, 
be  was  struck  and  Injured  by  one  of  tbe 
defaidanrs  trains.  Tb»  defendant  filed 
,  a  brief  statonent,  aUegliig  In  substance 
tbat  at  tbe  time  the  platnflfl  was  Injured  he 
and  It  were  both  engaged  In  Interstate  com- 
merce that  the  plaintiff's  only  remedy  Is 
under  tbe  act  of  Congress  known  as  the  Bto- 
ptoyers'  IJatdUtr  Act,  whlcb  precludes  the 
bringing  of  a  suit  after  two  years  from  tbe 
time  tbe  canae  at  actim  aconed,  and  that 
this  acUon  was  not  brought  until  after  the 
expiration  of  tbat  period.  Upon  tbe  ^ain- 
tiflTs  motion,  the  court  rejected  the  brief 
statement  holding  that  the  limitation  in 
tbe  federal  law  did  not  apply,  and  tbe  de- 
fendant excepted. 

Eastman,  Scammon  &  Gardner,  of  Exeter, 
for  plaintiff.  Page,  Bartlett  &  Mitchell  and 
Kelley  &  Hatch,  all  of  Portsmouth,  for  de- 
fendant 

WALEBB,  J.  [1,  2]  As  the  facts  reports 
ed  are  tmderstood,  tbe  question  presrated 
Is,  whether  the  federal  Employers'  Liability 
Act  (85  Stat  65)  furnishes  an  exdnslTe 
reme^  in  cases  like  the  present  one,  and  In 
effect  abrogates  state  laws  relating  thereto. 
In  the  absence  of  any  suggestion  from  the 
plaintiff  by  brief  or  argument  to  the  con- 
trary, tbe  defendant's  claim  that  this  la  tbe 
only  question  intended  to  be  raised  by  the 
case  is  assumed  to  be  true.  Laforme  t.  Brad- 
ley, 77  N.  H.  128,  88  AU.  1000.  The  ruling 
of  the  court  was  that  the  case  as  stated  in 
the  declaration  and  the  brief  statement  was 
not  governed  by  the  federal  statute,  and 
that  section  6  of  the  act  of  Congress,  pro- 
viding that  "no  action  shall  be  maintained 
under  this  act  unless  commenced  within  two 
years  from  the  day  the  cause  of  action  ac- 
crued," had  no  application.  If  this  ruling 
Is  erroneous,  It  is  clear  that  the  plaintiff 
cannot  maintain  this  action  upon  the  facts 
allied  in  the  brief  statement  That  It 
was  erroneous  can  admit  of  no  doubt  in 


view  of  several  decisions  of  the  Supreme 
Court  of  the  United  States  holding  tbat  tbe 
act  of  Congress  referred  to  Is  exclusive  in 
its  operation. 

In  tbe  recent  case  of  St  Louis,  etc.  By. 
T.  Hesterly,  228  U.  a  702,  33  Sup.  Ct  703, 
67  L.  Ed.  1031,  It  was  held  that  the  federal 
Employers'  Liability  Act  superseded  state 
laws  in  tbe  matters  with  which  It  deals. 
Including  liability  of  carriers  while  engaged 
In  commerce  between  the  states  for  defects 
of  cars,  and  that  in  case  of  the  death  of 
the  Injured  employ^  there  can  be  no  re- 
covery under  the  act  for  tbe  pain  suffered 
before  death.  The  case  arose  upon  a  writ 
of  error  to  the  Supreme  Court  of  Arkansas, 
where  it  was  held  that  the  right  of  acti<m 
was  one  at  common  law  which  survived  un- 
der the  statute,  that  the  statute  of  tbe 
United  States  upcm  the  subject  was  cumu- 
lative, and  not  exclusive  of  the  r^edy  pro- 
vided by  the  local  statute,  and  tbat  tbe 
administrator  mi^ht  recover  for  the  pain 
suffered  by  the  deceased  before  his  death. 
Id..  98  Ark.  240,  135  S.  W.  874.  In  holding 
that  this  was  error,  tbe  court  say  (228  U.  8. 
704,  83  Sup.  Ct  704.  67  L.  Ed.  1031) : 

"Coming  to  the  merits,  it  now  is  decided  that 
the  act  of  Congress  supersedes  state  laws  in  the 
matter  with  which  It  deals.  Mondoa  v.  New 
Tork,  New  Haven  &  Hartford  B.  B.  Co.,  223 
U.  S.  1.  53-65  132  Sop.  Ct  160,  66  L.  Ed.  327, 
88  L.  B.  A.  (N.  S^  44];  Missouri,  Kansas  A 
Texas  By.  Co.  v.  Wulf,  226  U.  S.  670,  576  [33 
Sup.  Ct.  135,  57  L.  Ed.  366,  Ann.  Cas.  1914B, 
1341 ;  Michigan  Central  B.  B.  Co.  v.  Treeland, 
227  U.  S.  59,  67  [33  Sup.  Ct.  102,  67  L.  Ed. 
417,  Ann.  Cas.  19l4C,  176].  The  act  deals  with 
the  liability  of  carriers,  while  engaged  in  com- 
merce between  the  states,  for  defects  in  cars. 
•Section  1.  In  tbe  case  of  death,  tbe  only  action 
is  one  for  the  benefit  oC  the  next  of  kin.  *  *  • 
Therefore  the  ruling  of  tiu  state  oonrt  wka 
wrong." 

There  Is  no  doubt  that  the  act  of  Con- 
gress also  deals  with  the  liability  of  a 
railroad  engaged  in  Interstate  commerce  for 
an  injury  like  that  snffered  by  the  plaintiff. 
It  follows  ttiat  his  remedy  therefor  is  ex- 
clusively afforded  by  tbe  United  States  stat- 
ute. If  the  claim  that  the  present  action 
was  begun  more  than  two  years  after  the 
^ose  of  action  arose  la  eetabUabed,  the 
suit  must  be  dismissed. 

Exception  sustained.  All  concurred. 


COULOMBE  V.  EASTMAN  et  aL 
(Supreme  Court  of  New  Hampshire.  Cooe. 
Oct  6.  1914.) 

ABA-maitT  AVD  Bbvival  (i  67*)— SuaviVAZ. 
OF  Cause  or  Action— Pihal  Statute. 
Within  Pub.  St  1901,  c  191,  S  14,  except- 
ing from  the  causes  of  action,  against  one  which 
survives  his  death,  those  for  recovery  of  penal- 
ties and  forfeitures  of  money  under  "penal" 
statutes,  in  view  of  holdings,  prior  to  Its  enact- 
ment, by  the  Supreme  Court  tbat  certain  stat- 
utes were  penal,  chapter  161,  |  4,  which,  after 
providing  for  the  officers  of  a  corporation  call- 
ing a  stockholders'  meeting  to  provide  for  pay* 
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meDt  of  Its  debt  not  paid  on  demand,  declares 
that  if  an  officer,  whose  duty  it  may  be  to  call 
mch  meeting,  shall  tmreasonably  nwlect  or  re- 
fuse to  call  it.  he  shall  forfeit  $1,000,  to  be  re- 
covered in  an  action  of  debt  by  any  person  in- 
jured, is  penal;  its  principal  pnrpose  beinf  to 
secure  performance  of  the  statutory  dn^  by 
imposing  a  money  forfeiture  or  penalty  on  de- 
linqaent  officers,  and  the  benefit  to  the  creator 
beinff  incidental,  and  not  primary. 

[Ed.  Note.— F(w  other  cases,  see  Abatement 
and  BeriTal,  Gent.  Dig.  H  286-28S;  Dee.  Dig. 
f  57.«] 

Transferred  ftom  Superior  Oovt,  Ooos 
Gonnty;  Gbamberlliif  Judge. 

Acticm  by  Ovlde  J.  Cbulombe  against  Ul- 
Ilan  B.  Baatman  and  another,  executors. 
Case  transferred  traa  superior  court.  Case 
discharged. 

Orlde  J.  Coulombe,  of  Berlin,  pro  so.  Qosa 
ft  James,  ot  BwUn,  for  ezecntora. 

WALKER,  J.  "Upon  demand  of  payment 
of  a  debt  of  a  corporation  being  made,  If  the 
same  shall  not  at  once  be  paid,  or  unlncnm- 
bered  personal  property  sufficient  to  satisfy 
it  be  exposed,  the  officers  of  the  corporation 
shall  forthwith  call  a  meeting  of  the  stock- 
holders to  provide  means  for  Its  payment, 
by  assessments  npon  themselves  or  other- 
wise, within  sixty  days  from  the  date  of  the 
demand.  If  an  officer  whose  duty  it  may  be 
to  call  such  meeting  shall  unreasonably  neg- 
lect or  refuse  to  call  the  same,  he  shall 
forfeit  one  thousand  dollars,  to  be  recovered 
in  an  action  of  debt  by  any  person  Injured." 
V.  S.  c.  l&l,  S  4. 

If  It  Is  assumed.  In  accordance  with  the 
plaintllTs  contention,  without  deciding,  that 
the  deceased,  in  his  lifetime,  might  have  been 
liable  to  an  action  under  this  statute,  the 
question  arises  whether  it  is  of  such  a  char- 
acter that  It  survived  against  the  defendants, 
his  execotors.  This  question  depends  upon 
the  construction  of  the  statutes  relating  to 
the  survival  of  actions,  and  particularly  upon 
the  intention  of  the  Legislature,  as  ascer- 
tained from  the  language  of  section  14,  c 
191.  Public  Statutes,  which  prescribes  that, 
In  addition  to  actions  of  tort  for  posonal  in- 
juries, "all  other  actions  and  causes  of  ac- 
tion existing  In  favor  of  or  against  a  deceas- 
ed person,  except  those  for  the  recovery  of 
penalties  and  forfeitures  of  money  under  pe- 
nal statutes,  shall  survive,  and  may  be  prose- 
cuted or  defended  by  his  administrator." 
If  tbe  plalntltTs  alleged  cause  of  action  falls 
within  the  exception  mentioned  In  the  stat- 
ute. It  Is  clear  that  he  cannot  recover  the 
penalty  or  forfeiture  prescribed  In  the  sec- 
tion of  the  statute  first  above  quoted,  upon 
which  his  action  Is  founded.  His  contention 
Is  that  that  statute  Is  remedial  In  Its  nature, 
rather  than  penal,  and  that  it  was  not  the 
purpose  of  the  Legislature,  In  section  14,  c. 
101,  to  include  In  the  exception  an  action  up- 
on such  a  statute. 

That  the  statute  la  largely  penal  In  Its 


character,  that  It  was  Intended  to  enforce 
compliance  by  corporate  officers  with  the  re- 
quirement for  the  calling  of  a  meeting  of  the 
stockholders  to.  provide  for  the  payment  of 
the  debt  demanded  of  It,  cannot  be  doubted. 
It  was  Intended  to  protect  the  public  In  its 
dealings  with  the  officers  of  corporations.  If 
It  also  has  the  effect  to  furnish  a  remedy  to 
a  creditor  who  has  unsuccessfully  demanded 
payment  of  his  debt,  to  a  limited  extent, 
such  effect  Is  not  the  principal  purpose  of  the 
statute.  If  It  had  been,  the  amount  of  the 
recovery  would  not  have  been  limited  to  a 
thousand  dollars,  but  to  the  amount  of  the 
debt  At  least  the  fact  that  it  Is  not  so 
limited  Is  evidence  that  the  principal  purpose 
of  the  Legislature  was,  not  to  provide  an  ade- 
quate remedy  for  tin  nnfwtnnate  creditor, 
but  to  secure  the  performance  of  the  statu- 
tory duty  by  InqKNBlng  a  money  forfeiture  or 
penalty  upon  delinquent  officers.  The  bene- 
fit to  the  creditor  la  InddentaL  and  not  pri* 
maiy.  Tbia  ilaw  la  amply  auivorted  by  au- 
thority. 

Morrison  t.  Bedell,  22  N.  H.  23^  was  an  ac- 
tion of  trespass  founded  upcm  section  1,  a 
207,  Bevlaed  Statutes,  which  provided: 

"If  any  person  shall  cut,  fell,  destroy,  or  carry 
away  any  tree,  wood,  timber  or  underwood 
whatsoever,  standing,  lying,  or  being  on  the 
land  of  any  other  person,  having  no  right  there, 
without  leave  from  the  owner,  *  *  *  he 
shall  forfeit  for  each  trespass  to  the  person  In- 
jured, five  dollars  for  every  tree  or  log  of  one 
foot  or  over ;  for  every  tree  or  log  of  greater  di- 
mensions, five  dollars,  and  three  times  the  value 
thereof."  etc 

In  holding  that  debt  and  not  trespass  was 

the  proper  remedy,  the  court  say  ^  N.  H. 

237): 

"The  recovery  under  this  statute  Is  strictly 
and  solely  for  a  forfeiture  and  penalty.  In  the 
terms  of  the  act,  the  wrongdoer  'shall  forfeit  ^ 
and  pay'  the  several  sums  named  for  tbe  differ- 
ent wrongful  acts  enumerated,  not  In  the  name 
or  nature  of  damages,  or  as  compensation  to 
the  owner  for  the  Injury  he  has  sustained,  but 
as  a  penalty  for  his  wrongful  and  criminal  act. 
*  *  *  Whatever  may  be  tbe  effect  of  a  rem- 
edy under  this  statute,  in  a  subsequent  suit  at 
common  law,  it  is  plain  that  the  action  la  for 
the  recovery  of  a  forfeiture  and  penalty,  and 
not  for  damhges." 

In  Janvrln  T.  Scamnum,  28  N.  H.  280,  it 
was  h^d,  upon  the  authority  of  Morrison  v. 
Bedell,  supra,  Uiat  section  ft,  c  207,  Bevlaed 
Statutes,  which  provides  that.  It  any  person 
shall  throw  down  or  leave  opok  any  bar, 
gate  or  fence  belonging  to  another,  he  shall 
forfeit  and  pay  treble  damagea  to  the  posMi 
injured,  and  also  a  sum  not  eneedlng  $16, 
according  to  the  aKravatlim  of  the  offense, 
Is  a  penal  statute,  and  that  and  not 
trespass.  Is  the  proper  form  of  action  there- 
on. In  the  opinion  it  la  said  (29  N.  H.  288): 

"The  error  Into  which  the  plaintiff  has  fallen 
appears  to  have  arisen  from  the  form  which 
the  forfeiture  is  made  to  tabe  by  the  statute. 
The  fact  that  it  is  fixed  at  treble  the  damages 
to  the  person  injured  has  apparently  led  him  to 
construe  the  statute  as  one  for  tocreased  dam- 
ages merely,  instead  of  a  penal  statute,  as  it  is." 
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Id  Ttew  of  these  dedaioiia  and  others  of  a 
similar  Import  (Hitchcock  t.  Monger,  15  N. 
H.  97;  Ome  t.  Roberta.  SI  N.  H.  110),  Uttle 
doUbt  can  be  entertained  that  the  Legislature 
of  1891,  In  enacting  section  14,  c.  191,  making 
the  BorvlTal  of  actloiu  almost  nnlTersal,  ex- 
cepting only  "those  for  the  recovery  of  poial- 
Ues  and  forfeitures  of  money  under  penal 
statutes,"  attached  to  the  word  "penal"  the 
same  meaning  the  court  had  givra  it,  and  in- 
cluded In  that  designation  the  statute  under 
which  this  action  is  brought  See,  also,  Hlb- 
bard  t.  Oompany,  70  N.  H.  156,  46  Aa  683; 
State  T.  McConnell,  70  N.  H.  168,  46  AtL  468 ; 
Noyes  V.  Edgerly,  71  N.  H.  600,  63  AtL  811 ; 
Bartlett  t.  Mansfield,  76  N.  H.  68%  85  AtL 
756.  As  in  Morrison  t.  Bedell,  supra,  the 
language  of  the  statute  was  that  the  offender 
"shall  forfeit"  a  certain  sum  "to  the  party 
Injured,"  as  In  Janvrin  t.  Bcammon,  supra, 
the  statutory  language  was  that  "he  shall 
forfeit  and  pay  treble  damages  to  the  person 
injured,"  and  as  both  statutes  were  held  to 
be  penal,  there  would  seem  to  be  no  room  for 
serious  argument  that  the  Legislature  re- 
garded similar  language  In  section  4,  c.  151, 
Public  Statutes,  in  a  different  sense  and  as 
^tabllshlng  an  essentially  different  cause 
of  action.  The  Judicial  definition  of  the  term 
"penal"  In  Edmilar  statutes,  made  before  the 
enactment  of  the  statute  In  question.  Is  con- 
vincing evidence  of  the  meaning  it  was  in- 
tended to  have  in  the  latter  statute.  State 
T.  Byan,  70  N.  H.  196,  46  AtL  49,  85  Am.  8t 
Bep.  629.  It  is  therefore  unnecessary  to  de- 
cide whether  upon  some  other  ground,  or  for 
some  other  purpose.  It  might  be  held  tliat 
the  statute  Is  also  remedial  (Hill  t.  BalLroad, 
77  N.  H.  151,  89  AtL  482,  Ann.  Cas.  1914C, 
714),  for  it  Is  the  intention  of  the  Legisla- 
ture, in  its  use  of  the  word  "penal,"  that 
determines  itdvers^  to  the  plaintiff  the 
questicm  of  the  surrival  of  his  action  against 
the  representatives  of  the  deceased. 

Case  discharged.  All  concur. 


STATB  v.  WREN. 

(Supreme  Oourt  of  New  Hampshire.  Cheshire. 
Oct  6,  1914.) 

1.  CaiuiNAi.  Law  <S  388')— Best  and  Sec- 
ONDABT  Evidence— PossassiON  ob  Contbol. 

Secondary  evidence  of  the  existence  and 
contents  of  a  writing  Is  admissible  when  the 
original  is  shown  to  be  beyond  the  Jurisdiction 
of  the  court. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  879-886;  Dec  Dig.  1  898.*] 

2.  CBtuiNAi.  Law   (|  736*)— Qubotions  ov 
Law  and  Fact. 

In  a  trial  tor  murder,  where  there  was  evi- 
dence tluit  defendant  signed  a  name  other  than 
his  own  to  the  manifest  for  the  shipment  of  his 
trunk  to  Canada,  and  that  it  was  attached  to 
the  trunk  and  sent  with  it,  the  question  wheth- 
er, at  the  time  of  the  trial,  the  manifest  was 
nnder  the  control  of  the  witness  or  within  the 


jurisdiction  of  tiie  court  was  a  questloB  for 
the  trial  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1219-1221,  1701,  1702, 1706, 
17ief;   Dec  Dig.  {  736.*] 

3.  Cbiuinal  liAW   ({  1086*)— Bivixw— Ad- 

UISSION  or  BVIDENCB. 

-  Un  appeal  it  is  too  late  for  defendant,  for 
the  first  time,  to  suggest  evidence  tending  to 
show  that  a  written  document,  as  to  which  sec- 
ondary evidence  was  admitted,  was  within  the 
control  of  the  witness  or  the  Jurisdiction  of 
the  court 

[Ed.  Note.— For  other  cases,  see  OHmfaial 
Law,  Cent  Dig.  H  1631-1640,  2638-2641;  Dec 
Dig.  i  1036.*] 

4.  OanaNAL  Law  ({  1064*)— Nbcesbitt  or 
Exception— CouPBTEncT  ob  Evidencb. 

In  a  trial  for  murder  where  defendant's 
prior  financial  condition  was  in  issue,  and  his 
wife  deposed  that  she  had  borrowed  $2,  but 
did  not  remember  telling  the  lender  that  tthe 
was  then  hard  up  and  did  not  have  a  cent  in 
the  houB&  and  where  the  lender  testified  that 
defendanrs  wife  ba4  made  such  statement  and 
the  court  limited  the  lender's  testimony  to  its 
effect  as  discrediting  the  testimony  of  defend- 
ant's wife  hj  showing  a  contradictory  state- 
ment, and  there  was  no  exception  to  tlie  evi- 
dence so  limited,  the  Supreme  Oourt  would 
not  consider  whether  the  statement  explain  ing 
the  need  of  the  loan  was  competent 

[Ed.  Note. — For  other  cases,  see  Criminal 
W,^Cent.  Dig.  |f  2662-2664;  Dec  Die  f 

5.  Obiuiital  Law  (|  1158*)— Betbw— Dib- 
cbbtion  or  Tbzaii  Coubt— ExoLuBioir  or 

Evidence. 

In  a  trial  for  murder,  where  no  evidence 
was  offered  by  defendant  of  an  alleged  assault 
upon  deceased  by  some  of  bis  workmen,  its  ex- 
clusion on  the  ground  of  remoteness  presented 
DO  question  of  law  on  appeal,  since  the  quee- 
tion  of  reraoteness  was  for  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3061-3066;  Dec  Dig.  | 
1153.*! 

6.  Bohioidb  (I  178*)— Evidence— Opfobtu- 

HITT. 

Defendant  charged  with  murder,  might  de- 
fend by  showing  opportunity  in  others,  and,  such 
opportunity  appearing,  might  offer  evidence 
tending  to  prove  guilt  in  one  having  sach  oppor^ 
tunity,  inconsistent  with  his  own  participation 
in  tbe  crime. 

[Ed.  Note.--For  other  cases,  see  Homicide, 
Cent.  Dig.      307-309;  Dec  Dig.  S  178.*] 

7.  HoUICIDE  (I  178*)— IlfOBDIEZTATina  OsBsaB 

— Eviobnob. 

In  a  trial  tat  bomicide,  the  exclusion  of 
evidence  that  one  summoned  to  testify  attempt- 
ed to  commit  suicide,  as  being  too  remote,  was 
not  erroneous,  wliere  there  was  no  evidence  to 
explain  tbe  attempted  suicide,  or  to  connect 
such  witness  with  the  crime. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  SS  307-309;  Dec.  Dig.  S  178.*] 

8.  Cbiuihai.  IiAW  (S  1171*)— Habuixss  Eb- 

BOB— ABOUIIEHTS  OF  COUNSEL. 

Where  the  argument  of  the  district  attor- 
ney in  a  trial  for  murder  ascribed  testimony  to 
one  witness  'which  was  in  fact  given  by  another, 
but  the  jury  were  cautioned  to  rely  upon  their 
own  recollection  as  to  the  testimony  of  wit- 
nesseSi  tbe  verbal  mipstat^'inont  was  triflinr. 
and,  the  trial  court  having  found  It  harmless  In 
fact,  it  could  not  on  appeal,  be  held  untair  aa 
a  matter  of  law,  tbough  a  verdict  may  be  set 
aside  for  tbe  introduction  in  argument  of  f&cta 
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not  contained  in  the  evidence,  or  for  a.  persistent 
mlsitatetnent  of  the  evidence. 

[Ji^d.  ^ote.— For  other  case^  see  Criminal 
Uw,  Dig.  8127;-  X>ee.  Dig.  i 

iin,*3 

9.  GBnanAi:.  Law  (S  1169*)-Ads£ibsioii  oi 

ETIDKHOB—CUEE  BT  IHfiTBUOTIOMB. 

In  a  trial  fbr  bomicide,  errors  if  any,  in  the 
admission  of  evidence  to  contradict  defendant's 
wiie  on  the  issue  of  her  statement  that  when 
■he  borrowed  of  the  witness  she  did  not  have  a 
cent  in  the  bouse  was  cured  by  instructions 
that  the  evidence  could  be  used  only  to  discredit 
defendant's  wife  and  by  the  express  finding  that 
tbe  jury  were  not  muied. 

[Ed.  Mote.— For  otlter  cases,  see  Criminal 
Law.  Cent.  Dig.  «  764,  8088,  8180,  8187-8143; 
Dee.  Dig.  1  lie».»l 

10.  Cbuonax,  Law  (%  1137')— Appkal— Pab- 
IT  Kntiiud  to  Allbqb  Ebbob. 

In  such  case  defendant  who  bad  introduced 
the  fact  of  the  loan  and  tbe  issue  of  his  wife's 
verbal  statement  in  reference  to  the  necessity 
for  the  loan,  could  not  object  to  vrldence  upon 
sach  issue. 

I  Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  30U7-^JUlUi  Dec  Dig.  | 
1137.»] 

11.  Ckiuinai.  Law  (|  913*)- New  Tbial— 
Failube  or  JusTiCK— Statutbs. 

Uen.  Laws  lb7»,  c.  234,  section  1  of  which 
provides  that  a  new  trial  may  be  granted  where 
a  review  may  not  be  had  of  right,  wben  jus- 
tice has  not  been  done,  through  accident,  mis- 
take, or  mistortune,  or  that  a  new  trial  would 
bs  equitable,  wbila  probably  intended  to  gov- 
ern in  civil  cases  only,  aftords  a  rule  for  the 
allowance  of  new  trials  which  may  properly  be 
adopted  as  a  general  rule  of  procedure  on  peti- 
tion for  new  trials  in  criminal  cases;  and 
hence,  where  it  did  not  appear  to  the  presiding 
judge  that  injustice  had  been  done,  or  tliat  a 
new  trial  would  be  equitable,  defendant's  mo- 
tion therefor  was  properly  denied. 

[Ed.  Mote^For  other  cas^  Me  Grimlnal 
Uw,  Cent.  Dig.  U  2137-214&;  Dec.  Dig.  i 

12.  Cbiuinai.  Law  (f  1108*)— Betxbw— Quxs- 
noH  or  Fact. 

In  view  of  the  act  of  XSOl  separating  the 
court  of  law  from  the  court  of  fact,  the  Su- 
preme Court  has  no  power  to  pass  upon  ques- 
tions of  fact  arising  in  the  course  of  tbe  trial, 
even  when  speciaUy  reserved ;  the  judicial  sys- 
tem requiring  that  such  qnesUons  shall  be  de- 
termined in  the  superior  court  and  limiting  the 
Supreme  Conrt  to  the  question  of  law  as  to 
whether  there  was  any  evidence  upon  which 
the  decision  could  have  been  reasonably  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  U  3061-80tf0.  8070,  8071, 
3074^;  Dec  Dig.  1 1168.*} 

18.  GuviNAX.  Law  <|  1159*>— BxvisW— Con- 
OLcsivKNEBe  OF  Tbbdict— ''Gap];tai<  Case." 
A  trial  for  murder  with  a  verdict  of  mur- 
der in  tbe  first  degree  is  not  a  "capital  case," 
•0  as  to  permit  a  review  of  tb»  facts;  since 
defendant,  after  verdict,  was  in  no  danger  of 
losing  his  life  as  a  punishment 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  {{  3074-8083;  Dec.  Dig.  | 
1150.» 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Capital  Case.} 

14.  CBiuiifAL  Law  (8  1020%*)  — Appkal  — 
Tbamsfeb  to  Supbemb  Ooubt. 

A  motion  by  defendant  that  his  appeal  and 
bill  of  exceptions  to  the  refusal  of  his  motion 
fur  a  new  trial  and  the  evidence  and  facts 
be  transferred  to  the  Supreme  Court  to  deter- 
mine whether  me  refusal  of  sach  motion  was 


within  a  sound  discretion  was  in  effect  aa  ai* 
tempt  to  transfer  to  tlw  Supreme  Court  the 
decision  of  a  question  of  fact  ^ready  passed 
upon,  and  was  properly  denied  on  the  ground 
that  no  appeal  lies  to  reti?  tlie  faeti. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  2677 ;  Dec.  Dig.  |  1020%.*] 

16.  Cbiuinai.  I*aw  ({  118»*)— Ritdiw— Coh- 

cLusioNS  or  Tbial  Coubi. 

A  finding  of  fact  by  the  trial  court  can 
only  be  set  aside  as  against  the  evidence,  where 
it  conclusively  appears  that  the  court  unwit- 
tingly fell  into  a  plain  mistake  or  was  influ- 
enced by  passion,  partiality,  or  comiptioD  ;  and 
it  cannot  be  said  that  the  court  unwittingly  felt 
into  a  plain  mistake  in  finding  that  injustice 
had  not  been  done,  and  that  the  result  would 
not  be  changed  by  alleged  newly  discovered  evi- 
dence, unless  it  conclusively  appears  from  the 
new  evidence  that  the  former  verdict  was  er- 
roneous; and  such  conclusion  does  not  follow 
where  the  evidence  attacked  only  one  branch 
of  the  state's  esse  and  there  remained  sufficient 
evidence  to  show  defendant's  guilt 

[Ed.  Note.— -For  other  cases,  see  Criminal 
U^.^GenL  Dig.  H  8074^4083;   Dec.  Dig.  I 

Walker,  3^  dissenting  In  part 

Exceptions  from  Superior  Court,  Cheahlro 
County;  Pike  and  Cbamberlln,  Judges. 

John  H.  Wren  was  convicted  of  murder  In 
the  first  degrea^  and  he  ezoepts.  Iizoeptl<mB 
OTermled. 

Tbe  state's  eviOeooQ  tended  to  sbow  osh 
portunity,  robbery,  fii^t  <ni  Febmazy  6th  to 
Halifax,  Nova  Sootla,  and  tbe  finding  of  a 
registered  letter  rec^pt  issned  to  Hamilton 
<ni  January  7,  1818,  in  the  chlnmey  of  a 
house  occupied  by  tiie  defendant,  up  to  the 
time  cf  hia  flight.  The  defendant  excepted 
to  mUngs  admlttb^  and  nclndlng  evldoiee, 
to  statements  of  tbe  Attorn^  Qeneral  In  ar- 
gument and  to  tbe  refusal  of  tbe  court  to 
grant  a  new  trial  because  of  evidence  discov- 
ered since  the  trial.  Upon  the  application 
for  ■  new  trial,  the  conrt  found  that  St  was 
not  probable  injustice  had  beoi  done,  or  that 
upon  another  trial  with  fbe  newly  discover- 
ed ertdoice  a  different  verdict  wotUd  be  re- 
turned. • 

James  P.  Tattle,  Atty.  Gen.,  and  OrvUle  B. 
Cain,  of  Eeene,  for  the  State.  Benton  & 
Pickard  and  Jos^h  Madden,  all  of  Seene. 
for  defendant. 

PARSONS,  O.  J.  [1]  The  exceptions  to 
evidence  are  to  tbe  admission  of  the  testi- 
mony of  the  witness,  Dickson,  that  the  de- 
fendant. Wren,  signed  the  name  "O.  Moland" 
to  a  certain  document,  and  to  the  evidence 
of  Mrs.  Dompler  of  a  statement  made  by  the 
defendant's  wife.  The  defendant  also  ex- 
cepted to  the  exclusion  of  evidence  of  an  as- 
sault upon  Hamilton  by  other  parties,  and 
that  one  W.  C.  Adams,  when  summoned  as 
a  witness  by  him,  attempted  to  commit  sui- 
cide. 

1.  "It  is  a  sufficient  answer  to  tbe  objection 
against  admitting  secondary  evidence  of  the  ex- 
istence and  contents  of  the  •  •  •  writing 
that  tiie  original  was  shown  to  be  beyond  the 
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iorisdictlon  of  the  court  Barnbam  t.  Wood^ 
N.  H.  334;  Little  t.  Paddleford,  IS  N.  H. 
107;  Woods  V.  Banks,  14  N.  H.  101:  Lord  v. 
SUples,  23  N.  H.  448;  BeatUe  t.  HUUard,  65 
N.  H.  428."  Ladd,  in  Carpenter  t.  BaW. 
66  N.  H.  283,  286. 

[2]  If  the  testimony  of  the  witness  Dick- 
son that  the  defendant,  Wren,  n^ed  the 
name  "O.  Moland"  to  the  manifest  for  the 
shipment  of  his  trunk  to  Nora  Scotia  Is  with- 
in the  objection  exdndlng  oral  testimony  to 
the  contents  of  a  written  docnment,  the  state- 
ment of  the  witness  that  the  manifest  was 
attached  to  the  trunk  and  sent  with  It  to 
NoTa  Scotia  was  evidence  tending  to  show 
that  the  document  was  not,  at  the  time  of 
the  trial,  under  the  control  of  the  witness 
or  within  the  Jurisdiction  of  the  court  What 
the  fact  was  was  a  question  for  the  trial 
court,  to  be  determined  at  the  trial  Beattie 
T.  Hilllard,  65  N.  H.  428,  436. 

[S]  It  la«too  late  now  for  the  defendant  to 
suggest  evidence  tending  to  a  contrary  con- 
clusion which  was  not  then  called  to  the  at- 
tention of  the  court 

[4]  2.  The  defendant's  financial  condition 
prior  to  the  murder  was  in  controversy.  The 
defendant's  wife  testified  by  dei>ositlon  In 
belialf  of  the  defendant;  and,  the  fact  of 
her  having  borrowed  $2  of  a  Mrs.  Dompier 
having  appeared,  she  was  asked  by  defend- 
ant's counsel,  "Did  you  tell  Urs.  Dompier 
when  you  borrowed  ^ila  money  [refeniog  to 
the  two  dollars]  that  you  were  hard  up,  or 
that  you  did  not  have  a  cent  in  the  house?" 
to  whldi  she  answered,  "No,  I  don't  remem- 
ber telling  her  that"  In  rebuttal,  Mrs.  Dom- 
pln  was  called  by  the  state  and  permitted 
to  testify,  subject  to  exception,  that  Mrs. 
Wren  made  such  statement  The  court  ia- 
Btructed  the  Jury  that  the  witness'  testimony 
was  not  to  be  taken  as  afflrmatlTe  evidence 
that  Mrs.  Wren  In  fiiet  did  not  have  a  cent 
in  the  house,  that  they  must  not  consider  it 
for  sucdi  a  pxurpos^  and  that  It  was  only  In- 
troduced to  affdct  OE  discredit  Mrs.  Wren's 
testimony  by  showing  that  she  had  made  a 
contradictory  statement  as  to  tUs  matter. 
No  exception  was  taken  to  tibe  uae  of  the 
evidence  so  limited.  It  Is  therefbn  unneces- 
sary to  consider  at  this  time  whether,  evi- 
dence being  admitted  of  the  borrowing  of 
|2  at  a  certain  time  by  the  defendant's  wif6, 
it  was  or  was  not  competent  to  Show  what 
she  said  at  tJie  time  explaining  the  oocaslon 
for  such  loan. 

[I]  8.  Hamilton  was  In  charge  of  work* 
men  engaged  in  railroad  construction.  The 
defendant  inquired  of  a  witness  upon  cross- 
examination  as  to  an  assault  upon  Hamilton 
by  some  of  the  workmen.  No  evidence  was 
olEered  as  to  the  time  of  the  alleged  assault 
The  conrt  excluded  the  evidence  as  too  re> 
mote  remarking  that  If  evidence  were  offers 
ed  that  the  allied  assanlt  was  committed 
near  enough  to  the  time  of  the  alleged  mur- 
der to  have  any  connection  with  1^  or  was 
so  connected  with  it  as  to  bear  any  relation 
.to  It^  the  erldenoe  would  be  admitted.  The 


exception  to  this  ruling  presents  no  question 
of  law.  The  question  of  remoteness  is  for 
the  trial  court  The  ruling,  in  effect,  was 
one  admitting  the  evidence  if  shown  to  have 
any  connection  in  time  or  effect  with  the  is- 
sue tried.  In  the  absence  of  any  evidence 
of  the  date  of  the  alleged  assault,  that  such 
assault  had  any  bearing  upon  the  Isane  tried 
does  not  conclusively  appear. 

[6,  7]  4.  Upon  the  same  ground  the  conrt 
excluded  evidence  that  a  witness  summoned 
by  the  defendant  attempted  suicide  at  the 
time  he  was  directed  to  appear  In  court 
The  defendant,  being  charged  with  opportu- 
nity to  commit  the  crime,  might  answer  by 
showing  opportunity  In  others.  Such  fact  ap- 
pearing, evidence  tending  to  prove  guilt  in 
any  one  having  opportunity  was  competent 
The  defendant  could  prove  Ms  innocence  by 
showing  goUt  In  another  inconsistent  with 
his  own  participation  in  the  crime.  Although 
the  witness  Adams  attempted  suicide  when 
summoned  to  testify,  the  bill  of  exceptions 
does  not  present  any  evidence  connecting  him 
with  the  crime,  other  than  that  he  lived  in 
a  bouse  near  the  place  wliere  the  body  was 
found.  Without  some  evidence  connecting 
the  witness  with  the  crlm^  It  cannot  be  said 
as  matter  of  law  that  tb»  omclusicnL.of  the 
trial  conrt  diat  the  evidmoe  was  too  remote 
to  aid  the  Jury  was  erroneous.  The  Bulddal 
act  is  described  in  the  defendant's  brief  as 
unexplainable.  This  would  seem  to  be  so 
upon  the, evidence  here;  and,  U  unexplain- 
able, evidence  of  the  act  could  liaTe  served 
only  to  confuse  the  Jury,  and  It  was  tliere- 
fore  properly  excluded. 

Other  exertions  appear  In  the  record, 
which  have  not  been  Indsted  upon  in  argu- 
ment Tbey  have  been  examined;  but  as 
they  all  relate  to  matters  within  the  control 
of  the  trial  court  in  the  course  of  the  trial 
and  are  not  subject  to  exertion,  it  la  un- 
necessary to  discuss  them. 

6.  The  remaining  exceptions  taken  at  the 
trial  rest  upon  objections  to  the  argument 
of  the  Attorney  OeneraL  Four  stand  upon 
the  claim  that  the  argument  misstated  the 
evldmce.  The  statement  that  Wren's  em- 
ployer had  to  pay  a  milk  bill  Is  supported 
by  evidence  that  Wren  was  slow  in  payins 
his  bills,  and  that  in  one  instance  his  em- 
ployer twld  a  milk  bill  for  him;  the  state- 
ment that  a  witness  saw  Wren  "disappearlns 
In  tbB  darkness,  the  dusk,  •  •  •  going 
towards  Llscom  cut,"  Is  supported  by  evi- 
dence, as  is  also  the  argument  from  Wren's 
possession  of  tbo  overcoat  tor  a  time  after 
the  killing. 

[I]  As  to  the  last  exceptltm  tak^  it  ap- 
peared Oiat  In  tlie  argument  testim<my  was 
ascribed  to  one  witness  which  was  In  taxst 
given  by  uiotlier.  While  a  verdict  may  be 
set  aside  for  tlie  introduction  in  a^nment 
of  fticts  not  contained  In  the  erldmce^  and  a 
persistent  misstatement  of  the  evld^e  may 
amount  to  snch  introduction  so  as  to  render 
the  trial  unfair,  a  mere  misreoollectlon  or 
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accidental  xnlBstateiiient  of  the  erldaice 
does  not  render  tbe  trial  unfair  aa  matter 
of  law.  Tbe  Jury  were  cautioned  by  coun- 
sel and  tbe  oonrt  to  rely  npon  tb^  own 
recollection  as  to  tbe  teattmony  (tf  witnesses 
■nd  not  upon  tiw  atatemmts  of  counsel. 
The  departures  from  verbal  accuracy  in 
ttw  recital  of  tbe  evidence  were  trifling;  and, 
tbe  trial  court  bavlng  found  tbe  errors 
harmless  In  fact,  there  la  no  ground  Qpon 
vbich  the  trial  can  be  beld  unfair  because 
of  them,  as  matter  of  law.  Bnmham  t. 
Stmings,  76  N.  H.  122,  129,  130.  79  Aa  087. 

[I]  Tbe  remaining  exception  to  the  argu- 
ment Is  to  tbe  use  made  therein  of  the  tes- 
Umony  of  Mr&  Dompler,  Introduced  to  con- 
tradict Mrs.  Wren  In  ber  denial  that  she 
had  stated  they  had  not  a  cent  In  the  house. 
It  la  contended  that  this  testimony  was  re- 
lied upon  as  affirmative  evidence  tending 
to  prove  that  fact.  If  such  is  a  fair  con- 
struction of  the  argument  and  such  use 
of  the  testimony  was  Improper,  tbe  error 
was  cured  by  the  explicit  Instmctions  of 
the  court  that  tbe  evidence  could  be  used 
only  to  discredit  Mrs.  Wren  as  a  witness  and 
the  express  finding  that  the  jury  were  not 
misled.  The  case  was  not  permitted  to  go 
to  the  Jury  upon  the  erroneous  contention, 
if  error  there  was,  but  the  error  was  cured, 
before  the  case  was  submitted. 

"Tbe  material  fact  which  saves  the  verdict  Is 
the  finding  that  the  error  was  cured  and  the 
trisl  fair."  Bomham  v.  StUUngs,  76  N.  H. 
122. 130,  79  AtL  087.  902. 

[II]  The  disposition  of  tht  point  upon  this 
ground  la  not  to  be  und«ntood  aa  a  hold- 
ing that  It  waa  neceaaary  to  limit  Oie  effect 
ot  Hra.  Dompler^s  evidence  as  It  was  limit- 
ed, or  that  tbe  Attorney  General  attempted 
an  Improper  use  of  it  Tbe  defendant  In- 
troduced tbe  fact  of  the  loan  and  statement 
or  .Donstatement  made  by  his  wife  at  the 
time.  The  fact  of  the  loan  and  the  wife's 
verbal  act  in  reference  to  it  being  consider- 
ed competent  by  the  defendant,  he  could 
not  object  to  evidence  upon  the  Issue  raised 
by  himself.  The  act  of  borrowing  by  tbe 
wife  being  competent,  it  is  difficult  to  see 
upon  what  ground  her  statement  at  tbe 
time  explaining  or  characterizing  the  act 
could  be  excluded.  If  the  fact  that  she  aa 
tbe  agent,  servant,  or  joint  partner  of  her 
husband  In  the  conduct  of  the  household 
borrowed  f2  became  for  any  reason  compe- 
tent, ber  declarations  accompanying  the 
act  would  seem  to  be  admissible.  Sprague 
V.  Bristol,  63  N.  H.  430.  But  the  evidence 
was  not  admitted  as  affirmative  proof,  and 
it  Is  expressly  found  was  not  so  used.  It 
is  ther^ore  useless  to  attempt  to  decide 
whether  It  might  not  have  been  properly 
so  offered  and  used. 

[11]  6.  After  verdict  the  defendant  moved 
for  a  new  trial  because  of  newly  discovered 
evidrace; 

"*A  new  trial  may  be  granted  In  any  case 
mhuct  a  nriew  nay  not  be  bad  of  righ^  whan 


justice  has  not  been  dmie,  through  accident, 
mistake,  or  misfortune,  and  a  further  hearing 
would  be  equitable.'  G.  L.,  c.  234,  {  1.  Some 
of  the  provisions  of  this  chapter  may  'not  be  ap- 
plicable to  criminal  cases ;  and  the  whole  chap- 
ter was  probably  iuteuded  for  civil  coses  only. 
But  the  ground  on  which  it  allows  a  new  trial 
may  properly  be  adopted  aa  a  general  rule  of 
procedure  on  petition  for  new  trial  after  judg* 
ment  in  criminal  cases.  •  •  •  Elementary 

Jrindple  and  immemorial  practice  require  such 
udicial  control,  regulation,  and  Improvement  of 
common-law  remedies  and  methods  of  procedure 
as  experience  shows  to  be  necessary  for  the 
easy  ascertainment  and  protection  of  legal 
rights.  3  Bl.  Com.  389-^.  A  convict  is  en- 
titled to  a  new  trial  when  it  ai^tiears  that,  by 
reason  of  accident,  mistake,  or  misfortune,  jus- 
tice has  not  been  done,  and  that  a  further  hear- 
ing is  equitable."  Buzzell  v.  Btat^  68  K.  H.  61. 

The  justices  presiding  at  the  trial  beard 
the  motion  upon  affidavits  and,  up<m  con- 
sidering the  same  In  connection  with  the 
evidence  adduced  at  tbe  trial,  fdnnd  that 
It  was  not  probable  Injustice  bad  been  done 
by  the  verdict,  or  that  upon  another  trial, 
with  the  allied  newly  discovered  evidence, 
a  different  verdict  would  be  returned,  and 
denied  the  motion.  As  It  did  not  appear  that 
Injustice  bad  been  done,  or  that  a  new  trial 
would  be  equitable,  tbe  denial  of  the  motion 
for  such  trial  necessarily  followed  as  mat- 
ter of  law.  Buzzell  v.  State,  supra.  In  tbe 
case  last  dted  the  petition  was  presented  at 
the  trial  term  and  all  questlonB  of  fact  and 
law  were  reserved.  It  la  said  In  the  opinion : 

"Ordinarily  a  question  of  fact,  like  that  rais- 
ed in  this  case.  Li  not  decided  at  the  law  term. 
Brooks  V.  Howard.  58  N.  U.  91.  But  the  rule 
has  been  waived  in  favor  of  the  convict,  on  his 
petition  in  this  capitEd  case." 

[12,  13]  While  at  one  time  tbe  law  court 
did  consider  questlona  of  fact  arising  in 
tbe  course  of  trlala  when  specially  reserved, 
at  no  time  did  the  court  attempt  to  pass  up- 
on questions  of  fact  which  were  not  ao  reaerv- 
ed;  and  in  view  of  tbe  purpose  of  the  act 
of  1901,  separating  the  court  of  law  from 
the  court  of  fact,  it  has  been  held  in  a  re- 
cent case  that  this  court  has  not  power  to 
pass  upon  such  queetiona  evao  when  re- 
served. It  was  then  said: 

"The  judicial  system  as  now  astabllsbed  re* 
quires  that  questions  of  fact  arising  in  the 
course  of  trials  in  the  superior  couri  shall  be 
there  dedded,  and  the  jurisdiction  of  tbe  Su- 
preme Court  is  thereby  limited  to  the  question 
of  law,  whether  there  waa  evidence  upon  which 
the  decision  oould  reasonably  be  made  as  it  was 
made."  Nawn  t.  BaOroad,  77  N.  H.  299,  »1 
AtL  181. 

Whether  an  exception  could  be  made  In 
favor  of  life  In  a  capital  case,  as  was  made 
in  Buzzell  v.  State,  need  not  be  considered 
for  two  reasons:  <1)  Tbe  superior  court  have 
not  attempted  to  transfer  tbe  decision  of 
the  questions  of  fact  raised  by  the  petition 
to  this  court;  and  (2)  this  la  not  now  a 
capital  case.  The  defendant  is  In  no  danger 
of  losing  bis  life  as  a  punishment  for  this 
crime  so  long  aa  the  present  verdict  stands. 
The  defendant  takes  nothing  by  bis  exception 
to  the  denial  of  his  petitl<Hi  for  a  new  trial. 

[14]  The  defendant  moved  that  hia  "ap^ 
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peal  and  bill  of  exceptions  to  the  refusal 
of  Us  motion  for  a  new  trial,  •  •  •  and 
the  evidence  and  facts,  •  *  •  be  trans* 
ferred  to  the  Supreme  Court  for  the  deter- 
mination of  the  question  whether  the  re- 
fusal of  said  motion  Is  In  accordance  with 
a  reasonable  and  sound  discretion."  This 
was,  in  effect,  an  attempt  to  transfer  to  this 
court  the  decision  of  the  question  of  fact 
already  passed  upon,  and  the  court  prop- 
erly denied  his  motion  to  print  the  whole 
record  and  all  the  evidence  adduced  at  the 
trial,  upon  the  ground  that  no  appeal  lies 
to  retry  the  fact& 

[1 S]  In  oral  argument,  the  defendant's 
counsel  made  the  claim  that  the  conclusions 
of  the  trial  court  ni>on  the  questions  of  fact 
InvolTed  in  the  motion  for  a  new  trial  were 
against  the  weight  of  the  evidence.  The 
verdict  ot  a  jury  or  the  conclusions  of  a 
referee  can  only  be  set  aside  on  this  ground, 
where  It  conclusively  appears  that  the  triers 
of  fact  unwittingly  fell  Into  a  plain  mistake, 
or  that  the  verdict  was  produced  by  pas- 
sion, partiality,  or  corruption.  The  same 
rule  applies  when  a  finding  of  fact  made  by 
the  presiding  judge  in  the  course  of  the 
trial  Is  attacked  as  against  the  evidence. 
Colburn  v.  Groton,  66  N.  H.  151,  153,  154, 
28  Atl.  95,  fe2  L.  R.  A.  763 ;  Norrls  v.  Clark, 
72  N.  H.  442,  444,  57  Atl.  334;  Jaques  v. 
Chandler,  73  N.  H.  370,  382,  62  Ati.  713; 
Twombly  v.  Lord,  74  N.  H.  211.  212,  66  AU. 
486';  Green  v.  Merrill,  76  N,  H.  50,  51,  79 
Atl.  22. 

It  cannot  be  said  that  the  court  unwitting- 
ly fell  into  a  plain  mistake  in  finding  that 
injustice  bad  not  been  done  and  that  the 
result  would  not  be  changed  upon  another 
trial  by  the  newly  discovered  evidence,  unless 
It  conclusively  appeared  from  the  new  evi- 
dence that  the  former  verdict  was  erro- 
neous. Bncli  ctrnduslon  does  not  follow  from 
the  new  evidence  It  attach  <mly  one  branch 
of  Uie  state's  case,  the  alleged  flndinA  up- 
on the  premises  occupied  by  the  defendant 
np  to  tbe  time  of  his  fl^ht,  of  a  paper  for- 
merly In  Hamilton's  possesdon.  Assomlng 
tbe  troth  of  the  newly  discovered  evld^ce 
and  concedli^E  it  destroyed  all  the  inferences 
sought  to  be  drawn  1^  the  state  from  the 
finding  of  the  registered  letter  receipt  Is- 
sued to  Hamilton  on  January  7,  1013,  upon 
the  premises  occupied  by  Wren,  there  re- 
mained abundant  evidence  of  Wren's  guilt, 
in  his  opportunity,  motive,  fl^t,  and  the 
blood  upon  his  clothing.  Whether  the  de- 
struction of  one  phase  of  the  state's  case, 
in  connection  with  all  tlie  other  evldoice, 
raidered  it  probable  injustice  had  been  done 
and  required  another  trial  was  a  question 
of  fact  upon  which  the  most  favorable  view 
for  the  defendant  would  be  that  reasonable 
men  might  entertain  dlfTerent  views.  Stat- 
ing the  case  most  favorably  for  the  defend- 
ant, it  may  also  be  said  that  triers  of  tbe 


fact  ml^t  possibly  entertain  different  views 
as  to  the  value  ot  the  newly  discovered  evi- 
dence and  the  probability  that  a  Jury  would 
regard  It  as  worthy  of  consideration. 

But  the  conclusion  that  a  difTerent  view 
of  the  fact  might  be  taken  from  what  was 
taken,  If  such  conclusion  could  reasonably 
be  entertained,  does  not  aid  the  defendant 
The  question  of  fact  upon  which  his  right 
to  a  new  trial  depends  has  been  submitted 
to  the  tribunal  having  Jurisdiction  of  the 
fact  without  appeal,  and  has  been  fully  and 
fairly  heard  without  error  of  law  correctlble 
by  this  court  That  concluidon  must  stand 
because  made  by  the  court  of  last  resort 

Exceptions  overruled. 

WALKER,  J.,  dissented  as  to  the  exclu- 
sion of  evidence  ot  assault  upon  Hamilton. 
PLUMMEB,  J,,  was  absent  The  others  con- 
curred. 


COLB  V.  COLE. 

(Supreme  Judicial  Court  of  Maine.   Ner.  14. 
Ifil4.) 

1.  Appeal  and  Ebbob  ({  1*)— Exoeptions— 
Staiutobt  Requibeubnts. 

Since  the  jurisdiction  of  the  law  court  is 
statutory  only,  the  takiof?  and  allowance  of 
exceptions  and  their  certification  to  the  law 
court  or  to  the  Chief  Justice  thereof  are  whol- 
ly matters  of  statutory  regulation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {S  1-4 ;  Dec  Dig.  {  1*] 

2.  Appeal  and  Esbob  (|  308*)— Exceftionb 
—Statute— FBrvgLOtia  Ezcbftiohs. 

Rev.  St.  c.  79,  S  55,  which  provides  that 
when  a  court  is  held  by  one  justice,  who  deems 
exceptions  therein  to  be  frivolous,  he  may  so 
certify,  and  the  exceptione  shall  then  be  trans- 
mitted to  the  Chief  Justice  and  arfnied  In 
writing  within  80  days  thereafter,  and  which 
further  provides  that  the  section  shall  apply 
to  the  superior  courts  in  criminal  cases,  does 
not  authorise  tbe  judge  ot  the  superior  court 
in  a  civil  case  to  cwtify  exertions  as  frivc^os. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1768-1770;  Dec  Dig.  | 
308.*] 

3.  Appbal  and  Ebbob  (I  308*)  —  Harmuss 
Ebbob— Cbbtification  or  Exceptions. 

Tbe  erroneous  certification  by  a  superior 
court  of  exceptions  in  a  civil  case  as  sbam  and 
frivolous  is  an  error  of  substance  and  not  of 
form,  since  It  deprives  tbe  party  excepting  of 
his  right  to  oral  argument  before  tfa«  jnaUoes 
sittlDK  together. 

[Ed.  Note. — For  other  cases,  see  Anneal  and 
Error,  Cent  Dig.  H  1768-1770;  Dec.  Dig.  %■ 
308.*] 

Exceptions  from  Supreme  Judicial  Oourt, 
Kennebec  Coun^,  at  Law. 

Libel  for  divorce  by  Marshall  G.  Ck>le 
against  LlUlan  Cole.  Exceptions  by  the 
libelee  were  adjudged  to  be  frivolous,  and 
ordered  to  be  transmitted  at  once  to  the 
Chief  Jnstloe  of  the  Supreme  Judicial  Court,, 
to  be  argued  In  writing  on  both  sides  w^lthlu 
30  days  thereafter.   Certlflcate  discharged. 

Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
CORNISH,  BIRD,  EL&LEY,  and  PHIL- 
BROOK,  JJ. 
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Andrews  Jb  Kdson,  of  Angnsta,  for  plain 
ttff.  Comnellan  ft  Omndlan,  ot  Portland,  ior 
defendant 

SAYAGB,  0.  J.  OSils  cause  Is  a  libel  for 
dlrorce  pending  In  the  snperlor  court  for  tbe 
coun^  of  Kennebec:  In  the  conrse  of  tbe 
proceedings,  exceptions  were  taken  by  tbe 
libelee,  wbleb  were  adjudged  to  be  friroloiu 
and  intended  for  delay,  and  wbldi  were  or* 
dend  to  be  transmitted  at  once  to  tbe  Ohlef 
Justice  of  tbe  Snpreme  Judicial  Court,  to 
be  argued  in  writing  on  botb  sides  witbln  30 
days  thereafter.  The  regularity  of  this  pro- 
ceeding la  challenged. 

II]  The  taking  and  allowance  of  exceptions 
and  their  certification  to  the  law  cotirt,  or 
to  tbe  Chief  Justice  thereof,  are  wholly  mat- 
ters of  statutory  regalation.  But  for  the 
statate  tbete  wonld  be  no  right  of  exception 
and  no  law  court  law  court  has  Jnrl»- 
dlctlon  only  as  conferred  by  statute.  Stenog- 
rapher Cases,  100  Me.  271,  61  AU.  782.  The 
law  coort  baa  no  JnrlsdictloD,  ttoept  in  cases 
brought  beftm  It  In  ttie  manner  prorlded  by 
statate. 

[2}  It  Is  not  clear  nnder  what  provision  of 
statute  the  Justice  of  the  superior  court  as- 
sumed to  act  in  certifying  the  exceptions  to 
the  Chief  Justice  of  this  court  and  ordering 
them  to  be  argued  in  writing  within  a  E^ed- 
fied  time.  Some  of  tbe  language  used  in 
the  certificate  seems  to  indicate  that  the  Jus- 
tice had  in  mind  section  55  of  chapter  79  of 
the  Berlsed  Statutes,  which  provides  for 
the  eertifl cation  to  the  Chief  Justice  of  ex- 
ceptltHis  adjudged  to  be  frivolous  and  intend- 
ed for  delay.  But  section  55  relates,  in  civil 
cases,  only  to  the  procedure  In  the  supreme 
Judicial  court  The  distinction  is  marked  in 
the  statute,  for  it  Is  declared  that  the  sec- 
tion is  to  apply  "to  exceptions  filed  In  any 
criminal  proceedings  in  either  of  the  superior 
coarta"  Tbe  ImpUcatlim  is  that  it  does 
not  apply  In  other  cases.  This  Is  not  a 
criminal  proceeding. 

He  procedure  relating  to  exceptions  In  the 
saperlor  courts  dUTers  from  that  in  the  Su- 
preme Judicial  Court  In  several  particulars. 
One  noticeable  difference  is  that  In  the  su- 
perior courts,  notwithstanding  the  filing  of  ex- 
ceptions, in  all  cases,  the  case  proceeds  to 
trial  as  if  no  exceptions  bad  been  taken,  un- 
til the  case  is  in  each  condition  that  the  over- 
ruling of  the  exceptions  wlU  finally  dispose 
of  it  (B.  8.  c.  79,  S  S5),  whUe  in  the  Supreme 
Judicial  Court  that  procedure  is  ordered  only 
when  exceptions  are  taken  to  the  overruling 
of  a  dilatory  plea  (R.  S.  c.  79.  S  56).  Again, 
while  It  is  provided  In  section  84  of  chapter 
79  of  the  Bevised  Statutes  that  exceptions  in 
tbe  superior  courts  may  be  alleged  and  cer- 
tified to  the  clerk  of  the  law  court  to  be  en- 
tered upon  Its  docket,  as  in  the  Supreme 
Judicial  Court  (B.  S.  c.  79,  i  44),  it  Is  also 
provided,  in  the  same  section  84,  that: 

"AH  cxceptionB  arising  in  cases  within  the  ex- 
clnatve  Junsdictioi)  of  either  of  said  superior 


courts  may  be  certified  at  once  by  the  Justice 
thereof  to  tbe  Chief  Justice  of  the  Supreme  Ju- 
dicial Court,  and  shall,  when  so  certified,  be  ar- 
gued in  writing  on  both  sides  within  thirty  days 
thereafter,  •  •  •  and  exceptions  so  certified 
shall  be  considered  and  determined  by  the  Jus- 
tices of  tbe  Suprone  Judicial  Court,  as  soon  as 
may  be." 

But  this  latter  provlslm  does  not  apply 
In  this  case.  It  applies  only  when  a  superior 
court  has  "exclusive  Jnrlsdictton."  The  su- 
perior court  for  K^nebec  county  does  not 
have  exclusive  Jurisdiction  of  libels  for  di- 
vorce. 

We  have  fodnd  no  provision  of  statute 
which  authorizes  a  Justice  ot  any  court  to 
certify  to  tbe  Chief  Justice  of  tbe  SiQueme 
Judicial  Court  exceptions  adjudged  to  be 
frivolous  and  Intended  fttr  delay,  except  in 
sectirai  6S  of  diapter  79,  and  that  section  ap- 
plies In  tbe  snperlor  courts  only  to  <ainilnal 
cases. 

[S]  And  It  Is  propra  to  add  tliat  the  Irr^- 
larity  In  this  case  is  hot  merely  me  of  form. 
It  Is  one  of  substance.  Except  In  cases 
whldi  are  certified  to  tbe  Chief  Justtoe  in  ac- 
cordance Witb  some  provision  (tf  statute^  Qie 
excepting  party  has  a  right  to  be  beard  oral- 
ly In  argument  before  the  Justices  sitting 
together,  and  under  such  circumstances  that 
tbe  Justices  may  oonvenlmtly  advise  togetlwr 
upon  tbe  moits  of  the  argnment  This  ri^t 
is  an  Important  on^  and  a  party  ought  not 
to  be  denied  its  ezerdse,  except  In  cases 
where  tbe  statute  authorises  the  denial 

We  think  we  have  no  Jurisdiction  to  con- 
sider and  detenulne  these  exceptkms  as  they 
are  now  presented  to  us.  The  certificate' 
must  be  discharged,  and  the  exceptions  _ 
stand  to  be  certified  to  tbe  cleric  ot  tbe  next ' 
term  of  the  lav  court;  under  tbs  provisions 
of  Bevised  Statutes,  a  79»  1  44. 

So  ordered. 


FSAKBS  T.  PISCATAQUIS  COBNTX 
COM'BS. 

(Stuprane  Judicial  Court  of  Ualnci   Nov.  18^ 

1014.) 

1.  BiaNBNT  Doiuin  (Si  96. 138*)— Goitdkmna- 
TiON  or  Land  —  Dahages  to  Land  Koi 
Taken— Measitbe  of  Dahaoes. 

Under  Const  art  1,  {  21,  providing  that 
private  property  shall  not  be  taken  for  public 
use  without  just  compensation,  where  a  part  of 
a  tract  Is  taken  in  the  exercise  of  the  power  of 
eminent  domain,  just  compensation  guarantees 
to  the  owner,  not  only  tbe  value  of  the  land 
taken,  bat  also  the  damages  accmlng  to  tbe 
residue  from  tbe  improvement ;  the  measure  of 
damages  being  the  injury  to  tbe  fair  market 
value  of  the  eodre  tract  by  the  taking,  as  de- 
termined by  the  difference  in  the  value  of  the 
whole  tract  immediately  be£ore  and  after  the 
taking. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  245-248.  870;  Dee.  Dig.  H 
06,  138.*] 

2.  EMinxm  DoKCAZN  ({  138*)— Takino  I«and 

FOB  HiGHWAT  —  InJUBUS  TO  LAND  NOT 

Taken— SuBFACB  Water. 

Where  land  alone  a  faillside  was  taken  for 
highway  purposes,  plaintiif  was  entitled  to  have 
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considered,  In  detennlnlng  tfae  dama^  aii»- 
tained  by  the  takinir  of  the  tract,  the  probabil- 
or  likelihood  that  the  proper  construction 
of  the  highway  would  make  it  necessary  to  tarn 
the  surface  water  accumulated  in  the  ditches 
onto  the  remainder  of  the  tract  in  streams  or 
collected  bodies,  so  far  as  that  probability  or 
likelihood  might  depredate  the  market  value  of 
his  Eemaining  land. 

[Ed.  Note.— For  other  cases,  see  Bminent  Do- 
main, Cent  Dig.  |  870 ;  Dec.  Dig.  !  138.*] 

8.  EruiNBNT  Domain  (|  188*)— Hiqhwatb  (| 

116*)  —  CONSTBUOTXON  —  DaICAGBS  —  AD- 
JOIN INQ  OWNEB. 

No  action  at  law  lies  against  a  t»WD  or 
other  corporation  or  person  for  acts  required  or 

authorized  by  law,  whether  necessary  or  not ; 
and  hence  damages  which  may  result  from  tfae 
lawful  and  proper  acts  of  a  town  in  construct' 
ing  a  road  which  it  is  required  by  law  to  build, 
when  located  by  the  county  commissioners,  are 
not  recoverable  in  an  action  at  law,  but  the  like- 
lihood of  BDch  damages  being  caused  thereby 
may  be  considered  in  the  assessment  of  dam- 
ages to  the  landowner  for  the  taking  of  his  prop- 
erty for  the  construction  of  the  road,  so  far 
as  it  affects  the  value  of  the  land  not  taken. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  J  370:  Dec.  Dig.  (  138j* 
Highways.  Gent  Dig.  IS  868-370.  872.  S78; 
Dec  Dig.  I  115.»] 

4.  HlQHWATS  (J  115*)  —  CoNSTBxrcnoif  — 
Drainage— STATtjTES—AppLiCATiOK. 

Rev.  St.  c.  21,  S  26,  provides  that  mu- 
nicipal officers  of  a  town,  at  the  town's  ex- 
pense, may  construct  ditches  and  drains  to  carry 
water  away  from  a  highway,  when  ttiey  deem  it 
necessary  for  the  public  convenience  or  proper 
care  of  the  highway,  that  land  damages  for  the 
taking  of  land  shall  be  assessed  and  paid,  and 
that  the  owner  or  occupant  may  have  an  action 
against  the  tows  for  damages  sustained  on  ac- 
count of  a  failure  to  keep  the  ditches  and  drains 
in  repair.  Held,  that  such  act  provides  a  per- 
missive and  not  a  compulsory  remedy,  and  is  not 
available  to  a  landowner  to  recover  the  depre- 
ciation of  the  value  of  his  land  not  taken  for  the 
constractiou  of  a  h^hway  by  reason  of  the 
existence  of  conditions  which  will  require  the 
collection  of  drainage  water  along  highway 
ditches  and  turning  tfae  same  in  force  on  his 
land  not  taken  for  the  construction  of  the  road. 

[EM.  Note.— For  other  cases,  see  Eminent  I>o- 
main.  Oent  Dig.  H  368-370,  372.  873;  Dec 
Dig.  I  lis.*] 

Exceptlona  from  Supreme  Jndlclal  Court, 
PlBcataqnla  Cotm^,  «t  Law. 

Froceedlns  before  tlie  Oonntr  Commission- 
ers of  Plscatagnia  County  for  the  assessment 
of  damages  for  the  talEing  of  land  for  a  high- 
way. An  award  was  made  to  claimant,  Fran- 
cis a  Feafeea,  and  he  brings  »ceptl<niB.  Sns* 
talned. 

Argued  before  SAVAGE,  C  J.,  and  CORN- 
ISH, BIRD,  HALEY,  HANSON,  and  PHII^ 
BROOK,  JJ. 

J.  B.  &  F.  C.  Peaks,  of  Dover,  and  C  W. 
Hayes,  of  Foxcroft,  for  appellant  J.  H. 
Hudson,  of  Guilford,  for  respondent 

SAVAGE,  C.  J.  This  Is  an  appeal  from 
an  award  of  damages  by  county  commission- 
ers In  proceedings  for  the  alteration  of  a 
highway  upon  the  appellant^s  land.  Upon 
the  appeal  a  committee  was  appointed  under 
the  proTlsions  of  Rertaed  Statutes,  &  28,  i 


53.  At  tbe  bearing  before  the  committee, 
Che  appellant  offered  evidence,  as  tbe  bill 
of  exceptions  shovrs,  that  "the  proposed  blgb- 
w<ay  Is  located  for  a  considerable  distance 
along  a  steep  hillside;  that  there  is  a  very 
great  watershed  between  the  way  and  the 
height  of  land;  that  by  the  nature  of  the 
situation  vast  quantities  of  water,  oa»sloned 
by  the  melting  snows  of  winter,  and  daring 
the  rainy  seasons,  must  flow  down  the  hill- 
side and  be  collected  in  large  bodies  in  the 
ditches  on  the  upper  side  of  the  way:  that 
the  only  manner  by  which  this  water  so  col- 
lected can  be  disposed  of  Is  by  allowing  It  to 
run  off  through  culverts  under  the  way,  and 
upon  the  land  of  the  appellant  on  tbe  down- 
hill side  of  the  way;  that  In  1^  wmiinw 
tbe  water  collected  from  a  large  area  will  be 
emptied  upon  the  land  of  the  appellant,  not 
In  a  weU-dlstrlbated  manner,  as  It  flows 
down  the  hlUslde  abor^  but  in  streams  of 
great  volume  and  velodty ;  that  sudi  Btreanu 
would  do  great  damage  to  hla  land,  by  under- 
mining and  uprooting  trees  and  by  making 
deep  ravines;  that  It  would  be  a  phydcal 
ImposslMUty  for  him  to  pEwmt  by  barriers 
the  water  from  flowing  thus  upon  his  land." 
The  committee  refused  to  consider  this  evi- 
dence as  showing  an  elemoit  of  damage,  and 
in  thrir  repent  stated  spedflcaUy  that  tb^ 
did  not  Indude  in  their  award  damages  "for 
water  which  shall  run  upon  tlie  land  of  the 
appellant  from  tbe  highway  nttae  it  is  built 
and  opened  for  travel."  On  the  coming  in 
of  the  committee's  report,  the  appellant  ob- 
jected to  its  acceptance  on  the  ground  that 
the  committee  had  erred  In  law  in  refusing 
to  consider  the  foregoing  element  of  damages. 
His  objections  were  overruled,  and  the  report 
accepted.  To  these  rulings  of  the  court  he 
took  tbe  exceptions  which  are  now  before  us. 

The  contusion  of  the  committee  must,  of 
course,  be  considered  In  the  U^t  of  the  evi- 
dence offered.  The  single  question  is  wheth- 
er, In  awarding  land  damages  for  land  takea 
for  a  highway  across  the  side  of  a  bill,  tbe 
fact  that  the  surface  water  which  will  nat- 
urally drain  Into  the  ditch  on  the  upper  aide 
of  the  way,  and  which  must  be  discharged 
through  culverts  onto  the  land  below  In 
streams  or  collected  bodies,  may  be  consider- 
ed as  an  element  of  damage  to  tbe  landown- 
er below. 

[1]  The  Constitution  (article  1,  f  21)  pro- 
vides that  "private  property  shall  not  be  tak- 
en for  public  uses  without  Just  compensa- 
tion." Where  only  a  part  of  a  tract  is  taken 
In  the  exercise  of  the  power  of  oninent  do- 
main, the  general  rule  Is  that  the  Just  com- 
pensation which  the  Constitution  guarantees 
to  the  owner  Includes  not  only  the  value  of 
the  part  taken,  but  also  the  damages  accru- 
ing to  the  residue  from  the  Improvement 
Mason  V.  Railroad,  31  Me.  215 ;  Morrison  v. 
Bangor  ft  Buc&^rt  B.  R.  Co.,  67  Me.  853; 
IB  Cyc,  687,  The  measure  of  damage  is  the 


•For  ether  caus  us  smm  tople  and  awitloa  KUUBBR  in  Dee.  Dig.  a  Am.  Die-  Key-No^  SarlM  *  RWr  lBd«i« 


Digitized  by 


Google 


PKAKES  T.  PISOATAQDIS  COUNTY  COM'RS 


177 


Injaiy  to  ttae  fair  market  Tahie  of  the  entire 
tract  by  tbe  taking.  It  Is  the  difference  be- 
tween tbe  ralne  of  tbe  whole  tract  bnmedl- 
atdy  before  the  taking,  and  tbe  nine  tmine- 
dUtely  afterward. 

[t]  We  cannot  resist  the  conclusion  tbet 
existence  of  each  conditions  as  are  described 
In  the  evidence  offered  before  tbe  committee, 
tmt  disr^rded  by  them,  does  affect  ttae  mar- 
ket value  of  tbe  land,  and  hence  that  the  evi- 
dence was  relevant  and  material.  It  was 
80  tatdd  in  effect  in  Morrison  v.  Railroad, 
SQpra.  In  that  case,  ,  which  was  an  action 
at  common  law,  the  plaintiff  sought  to  re- 
cover for  an  Injury  to  bis  premises  caused 
by  the  roadbed  of  the  defendant  preventing 
t2te  accomulationfl  of  sorflice  water  from  pass- 
ing where  Uiey  were  accustomed  to  flow. 
The  court  said: 

"Cndonbtedly  the  plaintiff  was  injured,  by  tbe 
ttking  of  his  land  »  •  *  beyond  the  valae  of 
the  mere  land  taken;  the  lajary  to  tbe  land 
left,  by  tbe  use  that  was  to  be  made  of  the  land 
taken,  was  Incladed  In  the  damages  awarded  to 
him ;  or  should  have  been.  They  were  recover- 
able fai  that  form." 

In  Walker  v.  Railroad,  103  Mass.  10,  4  Am. 
Bep.  609»  the  court  said: 

"The  cnta  and  embankments  and  necessary 
gutters  of  the  railroad  track  will  anavoidably 
modify  tbe  flow  of  surface  water,  and  sometimes 
cause  damage  by  keeping  it  back  or  projecting 
it  in  laige  quantities  upon  lands  adjoining  the 
road.  In^unea  to  land  from  such  causes  would 
seem  clearly  to  fail  wltiiin  the  class  of  effects 
which  have  been  held  to  afford  ground  for  tbe 
assessment  of  damages  under  the  statute." 

This  discussion  is  not  concerned  with  sur- 
face water  flowing  as  It  was  accustomed  to 
do  before  the  taking,  nor  with  water  flowing 
In  bioolEs  and  natural  channels.  It  is  con- 
oemed  only  wltb  surface  water  prevented 
by  the  road  from  flowing  away  naturally,  and 
thus  artifldaily  collected  and  turned  upon 
fbe  land  below  In  streams.  If  such  a  condi- 
tion d^redates  the  value  of  the  land  below, 
tlie  owner  Is  entitled  eonstltntionally  to  com- 
pensation therefor.  And  we  think  he  must 
seek  his  compensation  for  this  Injury,  as 
well  as  tor  all  other  Injuries,  in  coimectlon 
with  the  assessment  of  damages  In  the  con- 
demnation prooeedlngB,  or  not  at  alL  He  has 
no  other  remedy. 

11]  It  Is  common  knowledge  that  in  build- 
ing and  maintaining  roads  it  Is  sonwtimeB 
neeeesaiy  to  provide  for  tlie  tundng  of  the 
water  whl^  accnmulates  in  the  ditches  on- 
to the  adjacent  land.  Towns  are  required 
to  build  roads  when  located  by  the  county 
oommlssloners.  All  flielr  necessary  acts  of 
constmctiou  are  therefore  lawful,  and  they 
are  not  respcmsible  for  tbe  conseqoences.  Ho 
action  at  law  Ilea  against  a  town,  or  other 
corporation  w  person,  for  acts  required  or 
aathorized  by  law,  whether  necessary  or  not 
Bangor  v.  Lanail,  61  Ue.  521;  Greely  v. 
Raliroadf  63  Me.  200 ;  Morrison  v.  Bailroad, 
aapra;  Gardiner  v.  Oamden,  88  Me.  877, 
30  AtL  IS.  Damages  which  may  result  from 
lawful  and  proper  acta  In  constructing  a  road 
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are  not  recoverable  in  an  action  at  law. 
But  ttae  Ukellbood  of  such  damages  being 
caused  thereby  may  be  considered  in  the  as- 
sessment under  the  statute,  so  tar  as  tt  af- 
fects the  value  of  tbe  land. 

[4]  It  Is.  however,  urged  that  the  appel- 
lant should  not  in  tills  proceeding  have  dam- 
ages of  tbe  character  now  claimed,  because 
of  a  supposed  remedy  afforded  by  Revised 
Statutes,  c.  21,  i  26,  which  provides  that 
the  municipal  officers  of  a  town  may  at  tbe 
erpense  of  the  town  construct  ditches  and 
drains  to  carry  water  away  from  a  high- 
way, when  they  deem  it  necessary  for  ttae 
public  convenience  or  for  the  proper  care  of 
the  highway,  that  land  damages  for  the 
taking  of  lands  shall  be  assessed  and  paid, 
and  that  the  owner  or  occupant  may  have 
an  action  against  the  town  for  danutges 
sustained  on  account  of  failure  to  keep  tbe 
ditches  and  drains  in  repair.  But  we  tiilnk 
it  Is  sufficient  to  say  of  tills  statute  that  It 
affords  the  landowner  no  remedy  for  the 
depredation  of  the  value  of  his  laud  by  rea- 
son  of  the  existence  of  such  conditions  as  the 
bUi  of  exceptions  saya  tiie  evidence  showed 
in  this  case.  And  in  any  event  this  statute 
is  permissible,  not  compulsory.  It  authorizes, 
but  does  not  require,  the  municipal  officers 
to  build  ditches  and  drains.  And  they  are 
authorised  to  do  so  only  when  they  deem 
It  necessary  for  public  convenience^  or  for 
tbe  proper  care  of  tbe  road. 

The  appellees  contend,  also,  that  damages 
of  this  ctaaracter  do  not  fall  wittain  the  rule 
stated,  because  tbey  are  too  remote  to  be 
regarded  as  damages — that  the  damage  may 
never  occur.  It  may  be  true  that  prcMpecUve 
particular  injuries  cannot  be  foretold.  But 
tbe  appellant  does  not  seek,  and  cannot  be 
allowed  tm,  sudk  Injuries.  He  seeks  rather 
to  have  allowed  to  him  tbe  amount  the 
depredatiom  In  value  of  his  land  on  account 
of  the  probability  and  likelihood  of  injury 
from  the  flowage  of  water  as  described.  Un- 
der ttaati  weather  conditions  as  we  have  in 
this  state,  it  seems  certain,  upon  tiie  evidence 
offered  in  the  case,  that  water  in  streams 
will  be  turned  onto  the  appellant's  land. 
How  much  water  will  thus  flow,  and  what 
tbe  consequences  will  be,  are  a  matter  of 
Judgment,  guided  by  observation  and  experi- 
ence. Their  effect  niton  ttae  ralne  of  the 
land  cannot  be  said  to  be  too  remote  for 
ascertainment  and  allowance. 

We  have  examined  the  other  contentions 
of  the  appellees,  but,  in  view  ut  the  discus- 
sion already  had,  we  And  no  merit  in  them. 
Nor  is  It)  necessary  now  to  state  them  in 
detalL  We  answer  them  by  holding,  as  we 
do,  that  in  tiie  assessment  of  damages  for 
ttae  taking  of  a  part  of  a  tract  of  land  for  a 
higtaway'it  is  proper  to  consider  the  proba- 
bility or  likelihood  that  the  proper  construc- 
tion of  the  road  will  make  It  necessary  to 
turn  the  surface  water  accumulated  in  ttae 
dltebes  onto  the  remainder  of  the  tract,  in 
streams  or  collected  bodies,  so  far  as  tikat 
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probablIlt7  or  Itkellbood  may  depredate  the 
majiiet  value  of  tbe  land,  but  no  further. 

The  evidence  ofrered  had  a  tendency  to 
show  such  a  depreciation  and  should  have 
been  considered  by  the  committee.  It  being 
shown  on  the  face  of  their  report  that  they 
erred  tn  a  matter  of  law,  the  report  should 
not  have  been  accepted. 

Exceptions  sustained. 


COONET  T.  PORTLAND  TEBMINAL  CO. 

(Supreme  Judldal  Court  of  Maine.   Nov.  18. 
1914.) 

1.  MASTBB  and  SeBVANT  a  124*)— IHJTJBT  TO 

Servant Fazlubb  to  Insfict— Assincp- 

TxoN  or  Bisk. 

Where  an  experienced  carpenter  was  in- 
jured from  being  struck  fn  the  eye  by  a  piece  of 
steel  which  was  broken  from  the  battered  head 
of  a  chisel  held  by  him,  Qie  master  was  not 
liable  for  failure  to  inspect  the  chisel  and  dis- 
cover tiie  condition  of  its  head,  thoueh  he  bad 
beoi  notified  of  the  poor  condition  of  the  tools 
without  any  particular  defects  being  [minted 
out. 

[Bd.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  ff  286-242 ;  Dec  Dig.  | 
124.»] 

2.  MajBTXB  and  Scbvant  (I  152»)— Injubt  to 
Sebvakt— Failubb  to  WABH. 

Where  an  experienced  carpenter,  who  had 
occasion  frequently  to  use  chisels, 'and  for  sev- 
eral years  prior  had  been  a  car  inspector  and 
car  repairer,  was  injured  from  being  struck  in 
the  eye  by  a  piece  of  steel  which  flew  from  the 
battered  head  of  a  chisel  held  by  faim  when 
struck  with  a  hammer,  the  master  was  not  lia- 
ble for  failure  to  instmct  him  as  to  the  danger. 

[Ed.  Mote.— For  other  cases,  see  Blaster  and 
Servant.  Cent  Dig.  8  313;  Dec.  Dig.  |  1C2.*J 

Exceptions  from  Supreme  Judicial  Conrt, 
Cumberland  County,  at  Law. 

Action  by  Samuel  J.  Cooney  against  the 
Portland  Terminal  Company.  A  nonsuit  was 
ordered,  and  plalntlfl  en^ts.  Bzc^ons 
overruled. 

Argued  before  SAVAGE,  C.  J.,  and  CORN- 
ISH, BIRD,  HANSON,  and  PHII/BROOK,. 
JJ. 

Dennis  A.  Meaher.  of  Portland,  for  plain- 
tiff. Symonds,  Snow,  Cook  &  Hntchinstm.  of 
Portland,  for  defendant 

SAVAGE.  C.  J.  Case  to  recover  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  A  nonsuit 
was  ordered,  and  the  case  comes  up  on  plain- 
tifCs  exceptions  to  that  order. 

The  plaintifC  was  employed  by  the  defend- 
ant as  a  carpenter  In  its  car  repair  shops, 
and  had  been  so  employed  four  or  five  years. 
In  the  course  of  the  work  in  the  carpenter's 
department  it  became  necessary  occasionally 
to  cut  off  rivets  with  cold  chisels.  This  work 
was  customarily  done  by  the  carpenters  as  a 
part  of  their  wort.  The  plaintiff  had  on  sev- 
eral occasions  done  this  kind  of  work,  either 
holding  a  chisel,  or  striking  with  a  hammer, 
sometimes  one,  sometimes  the  other. 


Just  prior  to^e  accident  the  plaintlft  was 
at  work  with  a  fellow  workman  attachli^  a 
safety  appliance  to  a  car.  It  became  neces- 
sary to  cut  off  some  rivets,  so  as  to  remove 
the  grabiron,  which  was  fastened  by  them  to 
the  car.  The  plaintiff,  Tdtbout  special  in- 
structions, looked  around  for  a  cold  cliis^ 
but  could  find  none.  Then  he  Went  to  the 
foreman  and  asked  for  one.  The  foreman 
directed  him  to  wait  until  another  workman 
who  was  using  a  chisel  had  finished  with  it 
He  did  80.  He  then  took  the  chisel,  and  he 
and  the  man  that  worked  with  him  proceed- 
ed to  cut  off  a  rivet  with  It  They  alternated, 
first  one  holding  the  chisel  and  the  other 
striking  with  the  hanmier,  and  then  revers- 
ing. While  the  plaintiff  was  striking  a  piece 
of  steel  was  broken  from  the  head  of  the 
chisel  and  Sew  into  his  eye.  The  chisel 
Itself  was  exhibited  at  the  argument  in  this 
court  Its  bead  appeared  somewhat  bat- 
tered or  "mush  roomed," 

A  committee,  of  which  the  plaintiff  was 
one.  had  some  time  previously  Mnnplalned  to 
the  defendant's  superintendent  of  the  poor 
condition  of  the  tools,  Including  the  chisels, 
but  the  case  does  not  show  that  any  par- 
ticular defects  were  pointed  out  For  sev- 
eral years  before  his  employment  by  the 
defendant  as  a  carpenter,  the  plaintiff  had 
been  a  car  Inspector  and  car  repairer.  His 
testimony  shows  him  to  be  a  mechanic  of  at 
least  ordinary  intelllgrace. 

[1]  In  Its  general  aspects,  this  case  seems 
to  fall  within  the  principles  of  the  rules  stat- 
ed In  Golden  v.  Ellis.  104  Me.  177.  71  Atl. 
649,  and  L'Houx  v.  Construction  Co.,  107 
Me.  101.  77  Atl.  636,  SO  L.  R.  A.  (N.  &)  800. 
Both  of  these  cases  are  somewhat  analogous 
to  the  one  at  bar.  It  Is  too  well  settled  to  re- 
quire the  citation  of  anthorities  that  a  serv- 
ant assumes  tlie  risk  of  obvious  dangers, 
those  which  he  knows  and  appreciates,  and 
those  which  by  reasonable  care  and  attention 
he  ought  to  know  and  appreciate.  In  Gold- 
en T.  Ellis,  It  was  reaffirmed  tliat  a  sorant 
assumes  the  risks  of  known  defects  In  ma- 
chinery, tools,  appliances,  etc.,  or  of  improp- 
er appliances  furnished  for  a  particular  task, 
or  wtcre  no  proper  appliances  are  fnmished, 
although  the  defect  or  danger  results  from 
the  negligence  of  the  master,  and  that  U  a 
servant  continues  In  the  service  of  his  em- 
ployer after  he  has  knowledge  of  any  un- 
suitable appliances  In  connection  with  which 
he  Is  required  to  labor,  and  it  appears  that 
he  fully  appreciates  the  danger,  he  will  be 
deemed  to  have  assumed  the  risk.  And  In 
the  same  case  the  court  quoted  with  approval 
the  rule  that: 

"A  servant  asBumes  the  risks  of  Injuries  from 
simple  and  ordinary  appliances  and  methods,  the 
nature  of  which  he  understands,  or  which  is 
easily  understood.  It  is  a  part  of  this  doctrine 
that  the  duty  of  inspection  by  an  employer,  of 
the  appliances  used  by  his  employes,  does  not 
extend  to  the  small  and  common  tools  in  every- 
day use,  of  the  fitness  of  which  the  employes 
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using  them  may  ressonatily  be  supposed  to  be 
competent  judges." 

In  L'Hoax  v.  Construction  Co.  the  conrt 
said: 

"It  would  seem  to  be  a  matter  of  common 
knowledge  that,  when  steel  hammers  are  struck 
with  great  force  npon  steel  chisels  or  drills  held 
against  iron  surfaces,  chii»s  or  particles  of  steel 
are  liable  to  break  off  from  the  chis^  as  well 
as  from  the  hammer  or  the  iron  surface,  and  fly 
op  and  about" 

And  it  was  held  that  the  plaintiff  in  that 
case  assumed  the  risk  of  such  dnnger. 

It  would  seem  that  npon  the  authority  of 
these  cases  that  the  defendant  did  not  owe  to 
the  plaintifT  the  duty  of  inspecting  such 
tools  as  a  cold  chisel,  the  condition  of  which 
would  ordinarily  be  as  apparent  to  a  servant 
as  It  would  be  to  a  master,  and  that  the 
risk  of  particles  Sylng  off  from  a  chisel  when 
struck  by  a  hammer  would  be  so  obvious  to 
an  ordinarily  Intelligent  and  experienced 
meclianic  such  as  the  plaintiff  was  that  he 
should  be  deemed  to  have  assumed  It 

[2]  But  the  plaintiff  contends  that  these 
rales  as  to  negligence  of  master  and  assump- 
tion of  risk  by  a  servant  are  not  applicable 
In  this  case.  He  claims,  and  has  allied  In 
his  writ,  that  by  reason  of  his  Inexperl^ce 
It  was  the  duty  of  the  defendant  to  instruct 
him  In  regard  to  the  danger  of  being  hnrt  by 
flying  chips  of  steel  or  iron.  We  think  oth- 
erwise. We  think  that  want  of  reasonable 
care  on  the  part  of  the  master  cannot  be 
predicated  on  the  fact  that  the  master  failed 
to  warn  a  servant  mechanic  of  the  age.  Intel- 
ligence, and  experience  of  this  plaintiff  that 
bits  of  steel  were  liable  to  fly  from  the  mush- 
roomed head  of  a  cold  chisel  wbea  struck 
with  a  hammer. 

The  plaintiff  also  contends  that  the  general 
rule  of  assumption  of  risk  is  not  applicable 
in  this  case  for  the  farther  reason  that  no- 
tice of  the  defective  condition  of  the  chisel 
bad  been  given  to  the  master  and  the  master 
bad  promised  to  repair  it  And  be  claims 
that  the  Jury  would  have  been  warranted  In 
finding  that  the  plaintiff  had,  on  that  ac- 
count, effectually  thrown  off  the  risk  he 
would  otherwise  have  been  deemed  to  have 
assumed;  In  other  words,  that  In  this  case 
he  did  not  in  fact  assume  the  risk.  Demp- 
sey  V.  Sawyer,  9&  Me.  295,  49  Ati.  1035.  A 
sufficient  answer  to  this  contention  Is  that 
It  does  not  api>ear  that  the  master  was  noti- 
fied of  any  particular  defects  of  this  or  any 
other  chisel.  Nor  does  it  appear  that  the 
master  made  any  promise  to  repair  them. 

Assumption  of  rtsk  Is  voluntary.  When 
nothing  appears  to  'the  contrary,  the  serv- 
ant Is  understood  to  agree  to  take  upon  him- 
self the  risk  of  injury  from  dangers  visible 
and  appreciated  It  is  competent  for  the 
servant  to  cancel  that  agreement  and  there- 
by let  the  risk  fall  back  on  the  master.  He 
may  terminate  the  implied  agreement  by  giv- 
ing notice  to  the  master  that  he  will  no  long- 
er bear  the  risk.  And  the  master  may  prom- 


ise to  repair,  which  may  be  evidence  of  an 
agreement  on  bis  part  to  assume  the  risk. 
In  every  case  It  is  a  question  for  the  jury 
whether  the  servant  has  terminated  Us 
agreement  to  assume  the  risk.  Dempsey  v. 
Sawyer,  supra.  S<^  whether  the  master 
has  agreed  to  assume  the  risk,  thereby  re- 
lieving the  servant  But  there  Is  nothing 
here  to  take  the  case  out  of  the  ordinary 
implication  of  assumption  of  risk  on  tlie  part 
of  the  servant  Not  is  there  anything  which 
would  warrant  a  jury  in  finding  that  the 
plaintiff  had  not  asstuned  the  risk,  or  that 
the  defendant  had  asstimed  it 

The  presiding  Justice  did  not  wr  Jn  ozdet' 
ing  a  nonsuit 

Bxc^tiona  overraled. 


LATJSIER  V.  HOOPER. 

(Supreme  Judicial  Court  of  Maine.    Nov.  IS, 
1914.) 

L  Bills  and  Notes  (|  266*)— Indobsebs— 

RiOHTS— COHTBIBUTION. 

In  an  action  for  contrlbutloD,  based  on 
plaintiff's  payment  of  a  note  given  in  renewal 
of  a  note  signed  by  W.  and  Indorsed  by  plain- 
tiff and  defendaQt.  defendant's  testimony  that 
he  indorsed  the  original  note  on  W.'s  represen- 
tation that  he  was  doing  so  for  the  plaintiff  as 
well  as  for  W.  was  material  evidence  of  tlu 
nature  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Bills  and 
N^.^Cent  Dig.  II  615-^0724 ;  Dee.  Dig. 

2.  ParnoiPAL  and  Aoikt  (|  llB«>-REntx- 

SENIA-nOKa    BT   AQXHT— iNDOBSQaHT  OV 

NOTB. 

Where  a  person  who  indorsed  a  note  re- 
quested the  maker  to  "get  some  one  else  to  go 
on  the  note."  he  made  the  maker  his  agent  for 
that  purpose,  and  was  bound  by  the  maker's 
representations  to  the  person  procured  that  the 
latter  was  signing  for  the  accommodation  of  the 
other  Indorser  as  well  as  for  the  maker. 

[Ed.  Note.— Fw  other  cases,  see  Principal 
;°.<IA^^  Cent  Dig.  ||  S88-«4S;  Dec.  Dig. 
i  Uo.*] 

Bzoepti<m8  and  on  Motion  from  Supreme 
Judicial  Court,  York  County,  at  Law. 

Action  by  Lools  B.  Lausler  against  Frank 
B.  Hooper.  Verdict  for  defendant  and  plain- 
tiff excepts  and  moves  for  a  new  triaL  Bx- 
ceptions  and  motion  overruled. 

Argued  before  SAVAOB.  O.  J.,  and  GOB- 
NISH,  BIRD,  HANSON,  and  PHILBBOOK, 
JJ. 

Cleaves,  Waterhonse  ft  Emery,  of  Bidde- 
ford,  for  plaintiff.  William  H.  Dwyer,  of 
Blddeford,  and  James  O.  Bradbury,  of  Saco, 
for  defendant 

SAVAGE,  C.  J.  The  plaintiff  and  one 
Welch  entered  into  partnership  November 
16,  1911.  To  raise  the  necessary  capital, 
they  borrowed  money  of  a  bank  and  gave 
their  individual  Joint  note.  The  iHirtnershlp 
as  such  was  not  a  party  to  the  note.  When 
that  note  matured,  it  was  renewv^  hy  an- 
other individual  joint  note.  Afterwaras,  ii«d 
before  the  second  note  matured,  the  partnt,"- 
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ship  was  dissolved.  Welch  retained  the  busi- 
ness and  the  partnerships  assets.  It  does 
not  appear  that  anything  was  said  then 
about  the  note.  When  that  note  matured,  it 
was  renewed  by  a  new  note  signed  by  Welch 
on  the  face  and  by  the  plaintiff  and  defend- 
ant on  the  back.  That  note  was  renewed  by 
another  signed  In  the  same  way.  When  this 
fourth  note  became  due,  it  was  renewed  by 
a  fifth,  signed  only  by  the  plaintiff  and 
Welch.  The  defendant  refused  to  sign.  This 
last  note  the  plaintiff  ultimately  p'ald.  The 
plaintiff  claims  that  he  and  the  defendant 
were  joint  accommodation  makers  for  Welch 
on  the  third  and  fourth  notes,  and  having 
paid  the  fourth  note  by  a  renewal  note,  and 
then  having  paid  that  one,  he  brings  this  suit 
for  contribution.  The  defendant  claims  that 
he  signed  the  third  and  fourth  notes  as  ac- 
commodation maker  for  the  plaintiff  and 
Welch,  and  hence  that  he  is  not  liable  to 
contribute. 

The  verdict  was  for  the  defendant,  and  the 
case  comes  up  on  the  plaintifTs  exceptions 
and  motion  for  a  new  trlaL 

[1]  During  the  course  of  these  transac- 
tions, the  plaintiff  and  defendant  did  not 
meet  The  defendant  signed  the  third  and 
fourth  notes  at  the  request  of  Welch.  The 
defendant  testified  that  be  knew  at  one  time 
that  the  plaintiff  and  Welch  were  in  business 
together,  and  there  is  no  evidence  that  he 
knew  of  Uie  dissolation  of  the  partnership. 
He  denies  that  be  knew  it 

The  defendant  was  permitted  to  testis  as 
to  what  Welch  said  to  him  At  the  time  he 
signed  the  third  note  (Us  flrst  slgidn^,  name- 
ly, that  Welch  "wanted  me  to  accommodate 
him  and  sign  a  note  for  him  and  Mr.  Laa- 
aler";  ttiat  "be  wanted  to  know  U  I  wonld 
do  blm  a  faTor  and  sign  a  note  tor  him  and 
Mr.  UiDBier.'*  ^lis  evidence  was  objected 
to  on  the  gronnd  that  the  oonveraatlon  was 
after  the  dissolution  of  the  partnership,  at  a 
time  when  Welch  could  not  in  any  way  bind 
the  plaintiff.  The  presiding  justice  admitted 
the  evidence  as  a  part  of  the  res  gestae,  and 
exertions  were  taken  to  the  admission. 

The  question  whether  this  erldenoe  was 
admlsidble  as  a  part  oC  the  res  gesta  bas 
been  fully  argued,  pro  and  con.  But  we 
need  not  consider  it,  for  we  think  the  evi- 
dence was  clearly  admissible  upon  another 
and  material  ground.  And.  being  admissible, 
the  plaintiff  was  not  prejudiced  Improperly 
by  Its  admission. 

The  relation  of  the  makers  of  a  promis- 
sory note  inter  sese  is  a  matter  of  contract, 
express  or  implied.  They  are  liable  to  one 
another  as  and  how  they  tiave  agreed.  They 
may  all  be  principals.  Some  may  be  prin- 
cipals, and  others  their  sureties,  signing 
with  the  prindpals  as  accommodation  mak- 
ers. If  an  accommodation  maker  has  to  pay, 
he  may  recover  of  the  principal.  If  one  of 
two  accommodation  makers  lias  to  pay.  be 


may  compel  the  other  to  contribute.  The 
question  always  Is:  Which  was  the  contract 
relation  among  the  signers?  And  the  ques- 
tion In  tills  case  is:  What  was  the  contract 
relation  between  the  plaintiff  and  defendant? 

Under  the  circumstances,  it  may  very  well 
have  been  understood  between  the  plaintiff 
and  Welch,  when  the  plaintiff  dgned  the 
third  note,  that  he  was  signing  as  accommo- 
dation maker  for  Welch-  Originally  they 
had  been  joint  principals.  But  the  situation 
had  changed.  Welch  had  the  property  pur- 
chased by  the  money  for  which  the  prior 
notes  had  been  given.  Taking  all  the  prop- 
erty, It  is  quite  likely  that  Welch  was  un- 
derstood to  assume  the  payment  of  the  note, 
the  proceeds  of  which  went  Into  the  proper- 
ty. But  that  Is  not  the  question  In  this  case. 
The  question  now  is :  What  did  the  defend- 
ant engage  to  do,  and  for  whom?  In  this  as- 
pect, It '  seems  to  us  that  the  terms  of  the 
request  made  to  him,  and  with  which  he 
complied,  are  very  material  evld^oe  of  fba 
nature  of  the  contract,  as  to  his  teUow  alsu- 
ers,  into  which  he  entered. 

[2]  But  there  is  more  than  Uils.  There  to 
evidence  tending  to  show  (In  fact  it  Is  un- 
contradicted) that  Welch  procured  the  signa- 
ture of  the  defendant  to  the  third  note  In 
compliance  with  the  plaintUTs  request  that 
he  would  "get  some  one  ^se  to  go  on  the 
note."  Welch  then.  In  procuring  the  de- 
f^dant's  signature,  was  acting  tta  the  plaln- 
ttfl,  as  well  as  for  himself,  In  accordance 
with  the  plaintiff's  request  He  represented 
the  plaintiff.  The  jdalntlff  cannot  complain 
If  his  representetlve  beld  oat  to  the  defend- 
ant that  be  was  signing  as  aocommodatton 
for  the  plalnttOC  and  Weldi,  and  not  as  algu- 
ing  with  the  idatotUt  as  acconunodatton  tor 
Wel(^  If  <nie  party  to  ■  note  sends  ont 
another  to  promre  a  third  to  sign.  It  would 
seem  that  be  makes  blm  bis  agent  tor  that 
parpose.  and  that  the  nvresentottons  of  the 
ateat  are  admissible  against  him. 

The  admlssiott  of  the  testlmmy  complained 
of  was  not  reversible  emt  in  any  event  if  it 
was  error  at  all.  and  the  exertions  maat  be 
overruled.  Tbe  evidence  clearly  warranted 
the  verdict  The  certificate  must  be: 

Exceptions  and  motion  oTernUed, 


STBlTSiNS  TANK  ft  TOWBB  Oa  T.  BBB- 
LIN  MILLS  CO. 

(Sa^eme  Judicial  CJourt  of  Malsfc   Nor.  18, 
1910 

1.  Sales  (|  3S8*}— Action  iob  Fbiob— Bvi- 

DBNCE. 

In  an  action  for  the  price  of  a  tank  sold, 
where  the  real  issue  was  whether  the  tank  coq- 
formed  to  the  contract  evidence  as  to  the  man- 
ner in  which  it  was  pnt  up  by  the  man  fur- 
nished by  the  seller  under  a  sutMequent  and  bt- 
dependent  contract  was  Inadmissible. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  SI  1049-1065;  De&  Dig.  |  868.*] 
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2.  Saus  (I  272*)— Saix  BT  MAiroFACrCBSB* 

'  'S  ALABU* *  'MbBCHAKTABLE.  ' ' 

Ooe  ordering  a  certain  article  by  a  descrip- 
tion from  a  manufactarer  or  dealer  in  that 
class  of  goods,  withont  opportnnitT  tor  inapec- 
dOD,  is  entitled  to  receive  the  article  ordered  as 
a  salable  or  merchantable  article  under  that 
same  or  description;  "salable"  or  "merchant- 
able" not  only  meaniof;  that  it  may  or  should 
be  sold  in  the  market,  bat  that  It  soould  be  of 
ordinary  marketable  quality,  brinj^ng  the  aver- 
tgfi  price,  lavfol  merchandise,  good  and  anffl- 
cieat  of  its  kind,  and  free  from  any  remark- 
able defects. 

[Ed.  Note.— For  other  cases,  see  Bales,  Gent 
Dig.  I  747;  Dec  Dig.  |  272* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  SeriiM,  Merchantable.] 

a  Saz^  (I  120*)— Bbbaob  of  WABBAirrr— 
Hemedies  ot  BtnK»~RESCisaiON. 

Where  there  is  a  breach  of  warranty  of 

quality,  the  buyer  may  rescind  the  contract  and 

retdm  the  gooda  witMn  a  reasonable  time. 
[Ed.  Note^F«ff  other  caset  see  Sates,  Oant. 

Dig.  i  294;  Dec  Dig.  |l20>] 

4.  Salw  (I  I24*)~Beiuedu»  or  Bunft— Bx- 
scissioN— Fditinq  Seller  in  iixATu  Quo. 

A  buyer  entitled  to  rescind  for  breatm  of 
warranty  of  quality  must  pat  the  seller  in  eub- 
Btaatially  the  same  condition  as  lie  was  before 
the  contract,  and  moat  return  or  tender  back 
the  goods  at  the  place  of  delivery,  unless,  upon 
offering  to  do  so,  the  seller  refuses  to  receire 
them  if  tendered ;  and  it  is  not  sufficient  for  a 
buyer  to  offer  to  return  goods  or  to  notify  the 
seller  that  he  holds  them  subject  to  bis  order. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  303-312;  Dec  Dig.  1 124.*] 

5.  WiTNCSBXS  (I  404*)  —  OhKDIBILZn  — OOR- 

TSA  DICTION. 

iQ  an  action  Ibr  the  price  of  a  tank,  evi- 
dence as  to  whether  the  man  sent  by  the  seller 
to  pat  it  up  had  said  anything  as  to  tbe  work- 
manafaip  on  tbe  tank  vaa  admissible  to  con- 
tradict his  statement  that  he  had  said  nottiing 
about  the  workmanship. 

[Ed.  Note.— For  other  caaea,  see  Wltnesaea, 
Cent  Dig.  H  1271,  1272;  Dec  Dig.  {  404.*] 

6.  BVIOBHCI.  (I  242*)— DB0X.AKATI0H9— AOBNT. 

In  an  action  for  the  price  of  a  tank,  where 
tlie  man  sent  by  the  seller  to  pat  it  up  was  in 
no  sense  its  agent  or  representative  and  had  no 
power  to  btaid  It  b^  any  statements  be  mifdit 
make,  evidence  as  to  wbat  he  bad  safil  about  ua 
workmansUp  on  the  tank  was  inadmissible. 

(B^  Note.— For  other  cases,  see  Evidence, 
Cant  Dig.  H  888-807;  Dec  Dig.  |  242.*] 

Bxo^tlons  from  Snprema  Judicial  Ooort, 
Androacogi^  Coontj,  at  Law. 

AcUon  by  the  Stevens  Tank  ft  Tower  Oom- 
pany  against  the  Berlin  Mills  Company. 
Judgment  for  plalntUE,  *  and  defendant  ex- 
oeivte.  Ssoeptlflau  oveirnled. 

Argued  beftnre  SAYAOB,  0.  and  COR- 
NISH. HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

George  0.  Wing,  of  Auburn,  for  plaintiff. 
Sullivan  &  Daley,  of  BerllD,  N.  H..  and  Wblte 
A  Carter,  of  Levriiton,  for  defendant 

CORNISH,  J.  Assampalt  on  an  aooonnt 
annexed  to  recover  tbe  price  of  a  bard  pine 
tank  sold  and  delivered  to  the  defendant 
Tbe  record  shows  these  facts: 

On  April  14,  1913,  the  plalntUT,  a  mann- 
tectorer  ttf  tanlca  at  Anbom,  rec^ved  a 
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letter  from  the  defendant,  asking  a  quota- 
tion of  the  lowest  price  and  best  delivery 
at  Berlin,  N.  H.,  where  the  defendant  had 
a  palp  mill,  for  "one  prime  long  leaf  hard 
pine  tank,  with  two  heads  25'xl7'  O.  D., 
24'xl6'  I.  D.,  staves  and  bottom  6",  top  4", 
20  round  hoops  1%"." 

The  plaintiff,  not  clearly  ondersta^diug 
the  description,  wrote  for  further  Informa- 
tion, in  answer  to  which  the  defendant  re- 
plied on  April  16th,  inclosing  a  sketch  of 
the  desired  tank,  with  apeclficatlon  of  dimen- 
sions. The  plaintlfC,  under  date  of  April 
17,  1913,  offered  to  sell  the  defendant  a 
tank  of  the  required  material  and  dimen- 
sions for  "$1,100,  delivered  at  Berlin,  25 
10  days,  net  30  days,"  shipment  to  be  made 
in  about  10  days  after  receiving  the  order. 
This  offer  was  accepted  by  the  defendant; 
their  letter  of  April  2l8t  conflrmlng  the  trade 
for  "$1,100  f .  o.  b.  Berlin." 

It  was  subsequently  arranged  by  telephone 
that  the  plaintiff  should  eend  a  man  to  Ber- 
lin to  set  op  the  tank,  chargLog  only  for  his 
cash  disbursements.  A  part  of  the  material 
was  shipped  ttom  Auburn  on  May  7th,  and 
the  balance  May  6th.  On  May  14th  the  de- 
fendant wrote  the  plaintiff,  stating  that 
the  tank  had  arrived,  and  asking  that  a 
man  be  sent  by  the  20th  to  erect  It 

This  man,  Mr.  Hatchina,  arrived  at  Ber- 
lin on  the  20th,  and  began  the  work,  which 
required  two  weelu'  time;  the  men  under 
him  being  employes  of  die  defendant 

After  the  work  vras  completed,  the  tank 
was  tested  and  fbnnd  to  leak  in  several 
places.  Mr.  Huttdiins  made  sune  duuiges 
and  returned  to  Anbum.  Aftw  intarviews 
and  aorreepondence  between  the  j)artiea, 
HutcUns  rammed  to  Berlin  to  make 
further  ehangea  and  to  remedy  the  leaks, 
but  aa  he  says,  was  forbidden  to  touch  the 
tank  by  repreaentatlTea  tst  the  defendant 
This  testimony  1>  cxmtroverted  in  a  measure. 

[1]  Mncb  of  the  testimony  had  referoioe 
to  the  manner  in  which  the  tank  was  erected, 
but  is  beside  the  real  Issue,  because  the 
asreemant  on  the  part  of  the  plaintiff  to 
famish  a  man  to  aet  iw  tank  was  a  mh- 
sequent  and  Indepeitdoit  contract,  and 
not  a  condition  precedent  to  Oie  maintenance 
of  an  acUai  for  the  price.  Lombard  Go.  t. 
Paper  Oo.,  101  Me.  114,  68  AtL  056,  «  L,  B. 
A.  (N.  8.)  180. 

.  The  real  issue  la  whether  the  goods  sold 
(the  knock  down  tank,  to  borrow  an  ex- 
pression from  the  fnmltaie  trade)  were  of 
the  kind,  quality,  and  dlmenalena  called  tor 
by  the  contract 

[2]  The  mearare  of  tbe  dtfendanfs  rishts 
in  this  respect  was  stated  to  the  Jury  In  the 
charge  as  follows: 

"When  a  party  orders  of  a  manufacturer  or 
dealer  in  a  certain  class  ol  goods  a  certain  arti- 
cle by  description,  then  the  party  so  ordering, 
having  no  opportunity  for  inspection,  is  entitled 
to  receive  uie  article  ordered  and  moreo.ver  a 
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aalable  and  merchantable  article  ander  that 
name  or  description.  «  *  *  And  'salable  or 
merchaotable'  does  not  only  mean  that  it  may 
or  should  b«  sold  in  the  market,  but  it  also 
means,  as  defined  by  this  court,  'that  it  shall 
be  of  ordinary  quality,  marketable  quality, 
bringing  the  average  price,  at  least  of  medium 
quality  or  good  class,  good  lawful  merchandise 
of  suitable  quality,  good  and  sufficient  of  its 
kind,  free  from  any  remarkable  defects.' " 

The  defendant  claimed  that  this  test  was 
not  met,  as  shown  by  the  condition  of  the 
tank  when  completed,  while  the  plaintiff 
contended  that  the  parts  were  properly 
prepared  and  would  have  produced  a  proper 
tank  when  completed,  had  not  the  defend- 
ant, against  the  plaintiCt's  protest,  Inserted 
a  timber  10  Inches  square  across  the  tank 
a  short  distance  below  the  top,  cutting  gains 
on  the  inner  sides,  on  which  the  ends  rest- 
ed. This  formed  no  part  of  the  original  plan 
of  construction,  but  was  added  under  th^  ex- 
press orders  of  the  defendant  during  the 
erection. 

The  plaintiff  farther  claimed  that  the  ma- 
terials were  not  properly  cared  tor  and  pro- 
tected by  the  defendant  after  their  arrival 
at  Berlin,  but  were  permitted  to  ronaln  ex- 
posed to  the  weather  tor  several  days  in 
open  cars,  and  tbat,  after  the  erection.  It 
cStenA  to  remedy  the  defects  even  to  the 
extent  of  taking  down  the  tank  and  recon- 
Btmctlng  It,  but  that  the  defendant  refused 
to  give  it  the  opportunity. 

All  these  contentiona  were  submitted  to 
the  Jury,  and  the  record  falls-  to  cmvlnce 
us  that  the  finding  of  the  Jury  Is  so  manl- 
fOstly  wrong  that  it  must  be  aet  aside. 

[3,  4]  If  there  was  a  breach  ot  warranty 
in  the  quality,  the  defendant  had  a  right 
to  rescind  the  contract  and  return  the  goods 
within  a  reasonable  time.  The  defendant's 
attempted  resdasion  is  expressed  in  the 
lett«r  of  July  1st  in  these  words :  "We  have 
taken  It  down  and  it  is  in  our  yard  at  Bei^ 
lin,  subject  to  your  shipping  instructions." 
That  does  not  meet  the  requiremoits  of  the 
law.  The  seller  must  be  pat  In  substantially 
the  same  position  that  he  occupied  before  the 
contract  The  buyer  must  return  or  tender 
back  the  goods  to  the  seller  at  the  place  of 
delivery,  unless,  upon  making  the  offer  so 
to  do,  he  Is  relieved  of  the  obligation  by  a 
refusal  to  receive  them  if  tendered.  It  is 
not  sufflcient  for  a  vendee,  who  has  takei 
delivery  of  the  goods,  to  make  a  proposal 
to  return  them  or  to  notify  the  vendor  that 
he  holds  them  subject  to  his  order.  Tyler 
V.  Augusta,  88  Me.  G04,  34  Atl.  406;  MUU- 
ken  V.  Skillings,  89  Me.  ISO.  86  Atl.  77. 

[6,  I]  A  single  point  Is  raised  by  the  ex- 
ceptions, namely,  the  exclusion  of  the  al- 
leged declarations  of  Hutcblns  in  regard  to 
the  workmanship  entering  into  the  tank  at 
the  factory.  Hutcblns  was  in  no  sense  the 
agent  or  representative  of  the  plaintiff.  He 
bad  no  power  to  bind  It  by  any  statements 
that  he  might  maka   He  was  a  workman 


sent  by  the  company  to  take  charge  at  erect- 
ing the  tank,  and  nothing  more.  On  cross- 
examination  he  was  asked : 

"Q.  When  this  tank  was  being  erected,  did 
you  talk  with  any  of  the  men  about  there  about 
the  workmanship  of  the  tank?  A.  About  what? 
Q.  About  the  workmanship  that  went  into  the 
tank?  A.  I  don't  remember  as  I  did.  Q.  You 
don't  remember  whether  you  did  or  not?  A. 
No,  sir.  Q.  And  yon  wonldn't  say  whether  you 
did  or  not?   A.  No,  sir." 

The  defendant  asked  Its  superintendent. 
Brawn,  whether  Mr.  Hutcblns  said  anything 
to  him  during  the  erection  of  the  tank  as 
to  the  workmanship  that  went  into  It  Coun- 
sel, in  offering  the  testimony,  stated  tliat  it 
was  for  the  pnipoae  of  cMitradletlng  Mr. 
'Hutchlns. 

The  witness  was  allowed  to  state  whether 
or  not  Hutching  did  say  anything  respecting 
the  workmanship,  but  was  not  permitted  to 
state  what  he  said.  The  ruling  was  correct 
The  testimony  admitted  was  admissible, 
so  far  as  It  went,  to  contradict  Mr.  Hutciiina. 
The  statement  excluded  was  Inadmissible 
because,  as  the  presiding  Justice  remarked. 
It  had  not  been  shown  that  Hutchins  was 
vested  with  power  to  fully  represmt  the 
plaintiff.  The  distinction  made  was  mani- 
festly correct 

Motion  and  caccepttons  ovemiled. 


KDHAIL  T.  TABBOX  et  aL 
(Siwrema  Judicial  Court  of  Maine.   Nov.  18, 

1.  Pbookss  (f  2*)— VAiiDrrr— Weit— RE?rnEN 
Day. 

Pub.  LawB  1913,  c.  95,  (  1,  provided  for  a 
terra  of  the  Supreme  Judicial  Court  to  be  held 
in  a  certain  county  on  the  second  Tuesday  in 
October,  and  in  effect  abolished  the  term  in  that 
county  theretofore  held  on  the  third  Tuesday  in 
August,  and  also  provided  for  the  automatic 
continuance  of  writs  and  processes  returnable 
to  the  August  term.  Const,  art.  4,  pt.  3,  S  IT, 
provides  that  acts  of  the  Legislature  shall  not 
become  effective  until  90  days  after  the  adioani> 
ment  of  the  Legislatare,  and  may  then  be  pont- 
poned  until  the  next  election  by  filing  a  refer- 
endum oetltioD.  After  the  enactment  of  the  act 
of  1913,  but  before  it  became  effective,  a  writ 
was  issued  returnable  at  the  October  term. 
Seld,  that  there  was  no  October  term  at  the 
time  the  writ  was  Issued,  and  it  should  have 
been  made  retamable  at  the  August  term. 

[Ed.  Note.— For  other  cases,  see  Prooess,  Cent. 
Dig.  li  3, 10 ;  Dec  Dig.  |  2  *] 

2.  PaocEsa  (i  36*)— VAUDrrr— Ebbob  ih  Re- 
turn Day. 

A  writ  returnable  on  a  day  out  of  term  is 
voidable  and  may  be  abated  on  motion  season- 
ably filed. 

[Ed.  Note.--For  other  cases,  see  Process,  Gent 
I>ig.  If  "80.  31;  15ec.  Dig:  S'36.*] 

Exceptions  from  Supreme  Judicial  Court, 
Sagadahoc  County,  at  Law. 

Action  by  Philena  T.  Eehall  against  Henry 
6.  Tarbox  and  another.  To  an  order  over- 
ruling pro  forma  a  motion  to  dismiss,  de- 
fendants ^cept  Exc^itions  sustained. 
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Argued  before  SAVAGE,  C.  J.,  and  COB- 
NISH,  HALEY,  HANSON,  and  FHIL- 
BROOK.  33. 

Creorge  E.  Hughes,  of  BaUi.  for  plaintiff. 
James  B.  Perkins,  of  Boothbaj  Harbor,  for 
defendants. 

SAVAGE.  O.  J.  Exceptions  to  the  ovet^ 
mllng  pro  forma  of  a  motion  to  dismiss  sea- 
sonably filed.  Tbe  writ  was  sued  out  June 
5,  1913,  and  was  made  returnable  at  a  term 
of  the  Supreme  Judicial  Court  "next  to  be 
held  at  Bath,  within  and  for  the  county  of 
Sagadahoc,  on  the  second  Tuesday  of  Octo- 
ber, 1913."  The  ground  of  the  motion  to 
dismiss  Is  that,  at  the  date  of  the  writ,  no 
October  term  existed  In  Sagadahoc  county, 
and  that  the  writ  should  have  been  made  re- 
turnable on  tbe  third  Tuesday  of  August, 
which  was  the  term  next  to  be  held  In  that 
county  after  the  date  of  tbe  writ. 

[1]  At  the  date  of  the  writ,  the  statute 
then  in  force  provided  for  a  term  of  the  Su- 
preme Judicial  Court  in  Sagadahoc  to  be 
held  on  the  third  Tuesday  of  August  A 
statute  has  been  enacted  by  the  Legislature, 
which  In  effect  abolished  that  term,  and  pro- 
vided for  a  term  in  Its  stead  to  be  held  on 
the  second  Tuesday  of.  October.  Public  Laws 
of  1913,  c  95,  I  1.  But  the  act  of  1913  did 
not  become  effective  until  90  days  after  the 
adjournment  of  the  Legislature,  or  on  July 
11, 1913.  Such  Is  the  coustltatlMial  provision. 
Const  art  4,  pt  3.  S  17. 

The  act  of  1913,  eflectlTe  prior  to  the 
third  Tuesday  of  August  of  that  year,  pro- 
vided, among  other  things,  that  all  writs 
and  processes  which  had  been  made  before 
the  act  took  effect,  and  which  were  return- 
able to  the  respective  terms  of  court  as  they 
were  to  be  holden  under  the  law  prior  to 
tbe  changes  made  by  the  act,  should,  on  the 
day  upon  which  they  are  so  made  returnable, 
be  filed  in  the  ofilce  of  the  clerk  of  court 
and  entered  ui>on  the  docket,  and  then  be 
continued  automatically  to  the  next  term  of 
court 

It  Is  clear  that  the  situation  which  existed 
in  this  case  was  provided  for  by  tbe  statute. 
As  the  law  stood  at  the  date  of  the  writ 
there  was  an  August  term.  It  was  the  next 
term.  Had  the  writ  been  made  returnable 
to  that  term.  It  could  have  been  entered 
aod  continued  as  the  act  of  1913  provided. 
Instead  it  was  made  returnable  to  an  October 
term,  1913.  At  the  date  of  the  writ  there 
was  no  such  term.  Non  constat  ,  that  there 
ever  woald  be  any  October  term,  1913.  The 
pe<q)le  had  the  power,  by  use  of  the  refer- 
endum, to  prevent  tbe  act  of  19}3  from  ever 
taking  affect  A  certain  fraction  of  tbe  elec- 
tora,  by  filing  petitions,  had  tbe  power  to 
dday  Its  taking  effect  untU  after  the  next 
election.  Const  of  Maine,  art  4,  pt  3,  f  17. 
The  fact  that  the  referendum  was  not  re- 
sorted  to  does  not  change  the  legal  situation. 


[2]  It  Is  settled  law  that  a  writ  returnable 
on  a  day  out  of  term  Is  voidable.  So  when 
It  la  made  returnable  after  an  Intervening 
term.  And  such  a  writ  Is  abatable  on  motion 
seasonably  filed.  McAlplne  t.  Smith,  68 
Me.  423;  BeU  v.  Aostin,  13  Pick.  QSamJ) 
90:  Wood  T.  Hill.  S  N.  H.  22», 

EzcQpttopi  snstalned. 


GOSS  T.  KILBX  et  al. 

(Supreme  Judicial  Court  ol  Maine.    Nov.  18, 
1914.) 

1.  PeINOIPAL  AMD  AGENT  (|  172*)— AOTB  OW 
AQBNT  — BCOFB  or  AUIUOBIIT  — UXPUDU.- 

TION. 

The  rule  that  a  principal  canDot  affirm  an 
unauthorized  act  of  nia  agent  In  part  and  re- 
pudiate it  in  part  but  mast  accept  all  or  none^ 
IS  not  applicable  to  a  case  where  the  principal 
ia  legally  entitled  In  any  event  to  what  be  re- 
ceives. 

[Ed.  Note.— For  other  caaea,  see  Principal 
and  Agent,  Cent  Dig.  |f  66^^;  Dec  Dig. 
f  172.*} 

2.  PaiNOiPAL  Ann  Aqbnt  (|  174*)— Pathiht 
or  Aoknt-^Want  or  ADTHoaiTT— Batifiga* 
noN— Rbpudiation— Tucx. 

Plaintiff,  having  sold  certain  hay  to  d^end- 
ant  K.,  and  being  al>oat  to  leave  the  state, 
directed  H.  not  to  deliver  the  hay  until  K.  paid 
tbe  price  to  H,  M.  bavi^  refused  to  deliver 
the  hay  without  payment,  K.  drew  two  checks; 
one  for  $100,  payable  to  plalntUTa  order,  whleb 
H.  depMited  to  the  credit  of  plaintiff:  and 
the  other  for  (60,  payable  to  one  S.,  who  as- 
aiated  in  removing  the  hay.  The  $60  being 
more  than  enough  to  pay  tbe  balance  due,  M. 
got  the  check  cashed,  paid  S.  the  amount  dne 
him,  and  kept  the  reat  himself.  When  plaintiff 
ascertained  the  fact  he  did  not  disavow  M.'s 
act  for  some  three  months  thereafter.  HeU, 
that  aoch  failure  did  not  constitute  a  ratifica- 
tion of  tbe  payment  to  M.  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and  Agent  Cent.  Dig.  |  72S ;  Dec.  Dig.  {  174.*] 

Exceptions  from  Superior  Conrt,  Cumber- 
land County. 

Action  by  Hiram  8.  Ooss  against  Arthur 
D.  Kllby  and  others.  The.  court  granted  de- 
fendants' motion  for  nonsuit,  and  plaintiff 
brings  exceptions.  Sustained. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH. BIRD,  HALEY,  HANSON,  and  PHIL- 
BBOOK,  JJ. 

Bertram  S.  Peacock,  of  Freeport  for  plain- 
tiff. Robert  B.  Randall,  of  Fre^r^  for  de^ 
fendants. 


SAVAGE,  0.  J.  Assumpsit  to  recover  for 
balance  of  price  of  hay  sold  and  delivered. 
The  case  comes  before  this  court  on  excep- 
tions to  an  order  of  nonsuit.  It  Is  admitted 
that  the  hey  was  sold  and  delivered  to  tbe 
defendant.  The  defense  la  payment  to  the 
plaintiff's  agent 

The  evidence,  considered  most  favorably 
for  the  plaintiff,  shows  that  after  the  baj 
was  bargained  the  plaintiff  went  out  of  the 
state  for  several  weeks.    Before  going  he 
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told  one  UUlet,  wbo,  with  bis  wife,  was  11t- 
ing  In  tbe  plaintiff's  house  on  the  premises 
where  the  hay  was  stored,  that  It  was  nn- 
derstood  between  him  and  Mr.  Kllby,  the 
defendant,  that  If  he  (Kllby)  came  for  the 
hay  while  tbe  plaintiff  was  away,  be  was  to 
leave  the  money  due  with  a  Mr.  Holmes,  and 
he  added:  "If  Mr:  Kllby  comes  for  the  hay 
before  It  Is  paid  for,  don't  yon  let  blm  have 
it."  Kllby's  teamsters  did  come  for  tbe  hay 
while  the  plalntlft  was  away.  Mrs.  Millet 
prevented  them  from  loading  It,  because  not 
paid  for.  Thereupon  the  teamsters  procur- 
ed from  Mr.  Kilby  two  checks  drawn  b;  him ; 
one  for  $100,  payable  to  tbe  plalntlfTs  or- 
der; and  tbe  other  for  $60,  payable  to  tbe 
order  of  one  Stetson,  who  assisted  In  remov- 
ing tbe  hay.  These  were  delivered  to  Mr. 
Millet,  wbo  then  permitted  the  bay  to  be  re- 
moved. The  $100  check  was  left  by  Millet 
at  the  bank  on  which  It  was  drawn,  and 
was  credited  by  the  bank  to  the  plaintiff's 
account  Tbe  plaintiff  has  bad  the  benefit 
of  that  check,  and  gives  credit  for  It  in  this 
suit  It  being  ascertained  that  the  $00  check 
was  more  than  enough  to  pay  the  balance 
due  for  tbe  hay,  which  was  $51.65,  Millet 
got  it  cashed  at  the  bank,  paid  back  to  the 
teamsters  the  difference,  between  the  amount 
due  and  tbe  amount  of  the  check,  and  kept 
the  rest  himself.  And  be  has  kept  it  ever 
since.  The  plaintiff  returned  to  his  house 
about  tbe  1st  of  December,  1913.  He  then 
learned  that  the  bay  had  been  taken,  and 
heard  from  tbe  Millets  tbe  story  of  tbe 
checks.  He  boarded  with  the  Millets  for 
several  weeks.  Tbe  board  went  on  tbe  ac- 
count of  an  old  indebtedness  from  Millet  to 
him.  It  does  not  appear  that  he  demanded 
payment  of  the  $51.55  from  MlUet,  though 
it  does  appear  that  be  told  Millet  that  Kil- 
by stilled  owed  him  $50  for  tbe  bay.  There 
is  nothing  in  tbe  case  to  show  that  tbe  plain- 
tiff, from  tbe  time  be  discovered  the  true 
situation  until  he  brought  this  action,  ever 
gave  tbe  defendant  any  notice  of  any  want 
of  authority  in  Millet,  or  ever  In  any  man- 
ner disavowed  or  repudiated  Millet's  acts, 
except  as  shown  by  the  above  statement. 
This  action  was  commenced  March  4,  1913. 

From  tbe  history  of  tbe  case  as  above 
stated  we  think  a  jury  would  have  been 
warranted  In  finding,  if  not  required  to  find, 
that  Millet  was  the  plaintllfs  agent  to  de- 
liver tbe  hay,  but  that  be  was  not  author- 
ized to  receive  tbe  pay  for  the  hay.  Nor 
was  Millet  clothed  by  tbe  plaintiff  with  ap- 
parent authority,  so  that  the  defendant  was 
Justified  in  paying  him.  Therefore  the  pay- 
ment to  Millet  was  unaatborized. 

[1]  To  meet  this  conclusion,  the  defend- 
ant replies  that  the  unauthorized  payment 
has  been  ratified.  There  seems  to  be  only 
two  grounds  apon  which  a  claim  of  ratifica- 
tion can  be  argued.  One  is  that  tbe  plain- 
tiff has  accepted  tbe  benefit  of  the  $100 
check,  which  was  a  part  of  the  unauthorized 
i^ayment.   It  Is  the  general  rale  that  the 


principal  cannot  affirm  In  part  and  lepndl&te 
In  part  He  cannot  keep  i^t  la  good  and 
disavow  what  la  bad.  He  must  accept  all  or 
none.  But  this  mle  Is  not  applicable  In  a 
case  like  this,  where  the  principal  Is  legally 
entitled  In  any  event  to  what  he  received. 
Crooker  v.  Appleton,  25  Me.  131;  White  v. 
Sanders.  82  Me.  188 ;  31  Gya  1208.  In  thU 
case  the  plaintiff  was  entitied  to  the  $100 
received  In  any  evemt  The  money  received 
was  due  him  from  tbe  defendant,  and  it 
would  have  been  useless  for  him  to  return  It 
only  to  recover  Judgment  for  it  afterwards. 
Crooker  v.  Appleton,  supra. 

[2]  But  the  defendant  strenuously  urges 
that  the  unauthorized  payment  of  the  $60 
was  ratified,  for  the  reason  that  tbe  plain- 
tiff did  not  disavow  and  repudiate  it  within 
a  reasonable  time  after  he  discovered  the 
truth.  Tbe  rale  relied  upon  la  varionsly 
stated.  In  1  Cbltty  on  Contracts,  291.  it  Is 
said  that  "a  principal  Is  bound  to  disavow 
the  nnautborlzed  act  of  his  agent  tbe  first 
moment  the  fact  comes  to  his  knowledge." 
It  was  said  by  the  court  In  Johnson  t.  Win- 
gate,  29  Me.  404,  that,  "If  a  principal  does 
not  In  a  reasonable  time  after  actual  notice 
*  *  *  disapprove  of  tbe  conduct  of  his 
agent  a  presumption  of  assent  and  ratifica- 
tion will  arise."  It 'has  many  times  been 
held  that  long  acquiescence,  or  even  silence, 
on  tbe  part  of  tbe  principal  wlU  afford  a 
presumption  of  satisfaction  of  an  nnaothorls- 
ed  act;  and  under  some  drcnmstances,  the 
presumption  may  be  deemed  to  be  conclu- 
sive. Story  on  Agency,  p.  299.  Bnt  ratifica- 
tion Is  a  fact  A  presumption  of  ratifica- 
tion Is  a  presumption  of  fact  It  is  ordinari- 
ly rebuttable,  except  under  conditions  when 
an  equitable  estoppel  arises,  as  when  one  who 
has  been  silent  when  he  ou^t  to  have  spo- 
ken must  remain  silent  when  he  wishes  to 
speak. 

But  the  mle  of  presumption  of  ratiflcaUtm 

from  failure  to  repudiate. within  a  reason- 
able time  was  more  fully  and  precisely  stat- 
ed in  School  Dlst  v.  ^tna  Ins.  Co.,  62  Me. 
330.  In  that  case  the  court  said: 

"The  rule  that  where  a  principal  has  full 
knowledge  of  the  acts  of  bis  agenta,  he  most 
dissent,  and  give  notice  of  his  dissent  within  a 
reasonable  time,  is  stringent  in  its  application 
only  where  the  agent  and  those  deaimg  with 
him  are  acting  In  good  faith,  and  the  principal 
receives  a  direct  benefit  therefrom." 

See,  also,  Brlgham  v.  Peters,  1  Gray  (OT 
Mass.)  139. 

In  this  case  tbe  plaintiff  received  no  ben- 
efit from  .the  recdpt  by  MUlet  of  Ihe  $60 
check.  And  if  the  failure  for  three  months 
to  notify  the  defendant  of  bis  disavowal  af- 
fords any  presumption  that  tbe  plaintiff  rat- 
ified Millet's  act  no  equitable  consiaerattons 
appear  which  should  make  the  presumption 
conclusive.  Nor  is  the  Inference  of  ratifica- 
tion so  one-dded  for  tbe  def^dant  as  to 
make  It  proper  to  take  that  questlai  firom 
the  jury. 

Exceptions  sustained. 
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QUDDBN  T.  BANGOR  BT.  &  BLBOTBIO 

CO. 

(SnpitOM  JnUdal  Court  of  UkIiw.   Nor.  21, 

18140 

1.  STBBrr  Bailboadb  (|  SI*)— Opxutxoh— 

DUTT  or  MOTOBMAH. 

A  motomiBn,  whose  eat  ma  approaching  a 
itrcet  cnMuing  upon  which  travelers  might  law- 
fully be,  and  whose  Tislon  was  obscured  by  an 
arc  light,  is  bound  to  have  his  car  under  hia  con- 
trol nntU  it  passes  the  sone  of  the  light  and 
he  can  see  travelers. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  Sf  172-177 ;  Dec.  Dig.  8  81.*] 

2.  SiBEKX  Bailboadb     98*)  —  Bights  or 

TBAVEUB8. 

A  traveler  has  the  right  to  croes  a  street 
car  track  croseiog,  regardlua  of  the  Imgth  of 
bis  vehicle. 

[Ed.  Mote.— For  other  ctam,  aee  Street  Bail- 
roads,  Cant.  Die  H  200-216;  Dee.  Dig.  |  99.*] 

On  Motion  from  Sapreme  Jndidal  Court, 
Penobscot  County,  at  Law. 

AcUon  by  Jcim  ffi.  Glidden  agalDSt  ttie  Baa- 
for  Bailway  &  Electric  Company.  There 
waa  a  verdict  for  plaintiff,  and  d^ndant 
moved  for  new  trial   Motion  orerroled. 

Az!gDed  before  SAYAOB,  C.  J.,  and  SPBAB, 
CORNISH,  BIBD,  HALBT,  and  PHIL- 
BROOK,  JJ. 

O.  E.  Xhoinpson  and  W.  M.  Warren,  both 
of  Bangor,  for  plaintiff.  'E.  O.  Ryder  and 
E^ar  M.  Simpson,  botb  of  Bangor,  for 

8PBAB,  J.  It  would  serve  no  nsefnl  pur- 
pose to  quote  from  the  evidence  in  this  case, 
nie  jury  passed  upon  it  and  found  in  favor 
of  the  plaintitf.  It  is  unnecosary  to  deter* 
mine  whether  the  plaintiff  was  negligent  or 
not,  as  it  is  perfectly  apparent  that  the  Jury 
had  a  rlCht  to  infer  from  the  testimony  that 
the  defendant  was  negligent  after  the  motor- 
man  saw  the  plaintUt's  team  across  the 
track,  (ff  by  the  exercise  of  due  car^  in 
vatdiing  the  streets  ahead  of  him,  ought  to 
have  seen  It 

[1,  2]  The  plaintlfTs  team  was  squarely 
across  the  track  without  anything  to  obscure 
Its  dlscoTery  by  the  motorman  for  hundreds 
of  feet  The  motorman,  however,  undertakes 
to  excuse  his  collJeion  with  the  team,  at  such 
a  speed  as  to  go  60  feet  after  the  impact, 
by  claiming  that  an  arc  light  obscured  his 
view  within  the  zone  of  its  rays.  If  this 
was  BO,  then  he  should  have  elowed  down 
and  had  his  car  under  control,  until  he  bad 
passed  the  area  of  obscurity  and  danger. 
Because  travelers  have  a  right,  If  a  proper 
use  of  the  highway  permits  It,  to  pass  over 
and  upon  the  car  tracks ;  and  it  is  admitted 
by  the  defendant  that: 

.  "On  account  of  the  length  itf  his  rig  and  the 
obstmctloa  In  the  westerly  side  of  Centre  street 
below  Willow,  It  was  not  possible  for  him  to 
turn  down  Gttitze  street  wiuioat  drivlag  across 
thp  traoks." 


But  the  fiict  that  the  plaintiff  had  a  long 
rig  did  not  Inhibit  him  from  using  the 
streets  of  Bangor.  He  was,  accordingly, 
lawfully  on  the  track.  Whether  he  remain- 
ed on  the  track  so  long  that  his  delay  became 
an  act  of  negligence,  as  before  stated,  It  is 
unnecessary  to  determine,  as  the  Jury  were 
warranted  upon  the  evidence  In  finding  the 
defendant  negligent  under  the  last  chance 
doctrine. 

Motion  overruled. 


BBIGOS  V.  T.AKff.  AUBUBN  OBZSTAL 

lOB  CO. 

(Supreme  Judicial  Court  of  Maine.   Nov.  21, 

1814.) 

1.  Ahihaxs  (I  SO*)— Contboi^-Tbams. 

The  rule  that,  while  a  landowner  is  not 
obliged  to  fence  his  lands  against  an  adjoining 
close,  he  is  bound  to  keep  his  floclu  and  herds 
within  his  own  close,  and  is  liable  for  any  tres- 
passes that  they  may  commit  if  they  escape, 
applies  only  to  domestic  animals  roaming  at 
will  upon  the  owner's  land,  and  not  to  the 
escape  of  a  harnessed  team  from  the  owner's 
land  into  a  street  unattended,  where  the  team 
struck  and  Injured  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  IS  827,  328;  DecTDig.  |  90.*] 

2.  HlQHWATS  (i  ISO*)— RUKAWAT  TKAH— IlT- 
JPBIES— LlABIMTT  OB  OWHBB. 

Where  the  owner  of  a  team  left  it  un- 
guarded oQ  his  own  land,  and  it  ran  away  into 
a  highway  and  against  plaintiff,  a  traveler,  the 
owner  was  not  absolutely  liable  to  plalntiiE  on 
the  theory  that  the  team  was  unlawfully  in 
the  highway,  but  plaintiff  could  recover  Mily  on 
proof  of  negligence. 

[Sid.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {  468 ;  Dec  Dig.  S  1&0.«] 

3.  MUNICXPAL   COBPOBATIONS    (|   703*)— USK 

or  SnsBTB— Injubibs  to  Tbavelbb— Es- 

OAFXD  TKAH— ObDINANCIE. 

A  city  ordinance,  providing  that  persons 
driving  teams  along  the  streets  shall  at  all 
times  be  in  a  position  to  guide  and  restrain 
them  by  having  sufficient  reins  or  walking  so 
near  o  to  have  constant  control  of  the  teams, 
had  no  application  to  a  team  that  escaped  from 
its  driver  on  the  private  land  of  the  owner 
before  a  public  street  was  reached,  where  It 
ran  away  and  injured  plaintiff,  a  traveler. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Cent.  Dig.  H  1509-1513;  Dec 
Dig.  I  703.n 

4.  MUNIOIFAL  COBPOBATIONS  (1  706*}— UStf 
OF  BtBEETS  —  ORDIKANCB  —  VIOLATION  — 
EVIDENCB  or  NBaUQBNCB. 

Violation  of  a  city  ordinance  providing  for 
the  driving  and  control  of  teams  in  the  streets, 
even  though  resulting  in  injuiy  to  a  traveler  by 
the  escape  of  a  team,  did  not  constitute  negli- 
gence per  se^  but  was  mere  evideoee  of  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1518;  Dec.  Dig.  | 
706.*] 

6.  Appbai.  and  Gbbob  (I  lOSO*)— Bevibw— 

Pbejudice. 

Where  a  verdict  was  rendered  for  defend- 
ant, in  an  action  for  injuries,  plaintiff  was  not 
prejudiced  by  the  exclusion  of  medical  testi- 
mony bearing  only  on  the  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4U7-4193,  4207;  Dec. 
Dig.  I  1056.*] 


Tot  eOer  essw  sas  same  topic  mtA  sectbn  NUHBEB  la  Dee.  Dig.  A  Am.  XHg.  Ker-No.  Sertis  A  Bep'r  IndaxeB 
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Elxceptlons  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  George  M.  Briggs  against  the 
Lake  Auburn  Crystal  Ice  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  ex- 
ceptions. OTerruled. 

Argued  before  SAVAGE.  0.  J.,  and  CQBN- 
I8H,  BIRD.  HALET,  and  HANSON,  JJ. 

Oflkes,  Pulsifer  &  Ludden,  of  Auburn,  for 
plalntifT.  Andrews  &  Nelson,  of  Augusta,  for 
defendant, 

OOIUnSH,  J.  Tbe  declaration  In  this  case 
counts  uiKHi  "tlie  duty  of  the  defendant  to 
manage  its  said  teams  so  that  the  same 
should  not  escape  and  run  away  and  into 
persons  lawfully  upon  and  using  the  high- 
ways In  said  dty  of  Auburn,  hut  the  said  de- 
fendant; unmindful  of  its  duty  in  this  regard, 
then  and  there,  through  its  said  serrants  and 
agents,  so  negligently  mani^ed  a  pair  of 
draft  horses  attached  to  a  heavy  ice  cart,  said 
n^llgence  conalstinK  in  leaving  said  horses, 
while  so  harnessed  to  said  wagon  standing 
unhitched  and  without  the  near  presence 
of  any  driver  or  attendant  to  control  said 
team  and  prevent  Its  escape,  if  said  horses 
should  suddenly  start  to  mn  away,  that  said 
defendant  well  knew  said  horses  were  liable 
80  to  do  If  so  left,  and  by  the  exercise  of  rea- 
sonable care  ought  to  have  so  known,  that 
said  horses  did  then  and  there  escape  and 
run  away  from  the  vldnity  of  the  defendant's 
Icehouse  situated  in  said  Auburn  near  Tamer 
street,  In  and  upon  said  Turner  street,"  etc., 
and  collided  with  the  plaintUTs  team,  caus- 
ing the  damage  and  Injuries  set  forth. 

The  case  was  tried  upon  the  Issues  raised 
by  the  declaration,  negligence  on  the  pa^t  of 
the  defendant,  and  due  care  on  the  part  of 
the  plaintiff.  The  Jury  returned  a  verdict 
for  the  defendant,  and  the  case  is  before  the 
law  court  on  plaintiff's  exception^  which  we 
will  consider  in  their  order, 

1.  Refusal  of  the  presiding  Justice  to  give 
the  following  requested  Instructions: 

If  the  team  of  the  defendant  escaped  from 
the  control  of  Its  driver  from  the  private 
premises  at  the  defendant,  and  thence  ran 
away  Into  and  upon  the  public  highways  of 
the  ^ty  of  Auburn,  said  team  was  not  lawfully 
upon  said  highways."  It  Is  admitted  that  the 
defendant  bad  a  large  Icehouse  situated  on 
private  land  controlled  by  it,  from  which  a 
private  way  led  and  connected  with  the  pub- 
lic streets  of  Auburn ;  that  on  the  day  of  this 
accident  the  driver  of  the  defendant's  team 
came  to  this  Icehouse  to  replenish  his  load 
and  backed  bis  team  against  a  platform  ex- 
tending across  one  end  of  the  Icehouse,  hung 
up  his  reins  on  a  book  in  bis  cart,  and  went 
Into  the  icehouse  to  get  the  Ice.  In  his  ab- 
sence the  horses  ran  away  from  the  icehouse 
premises  and  followed  the  private  way  out 
to  the  public  streets,  and  overtook  and  collid- 
ed with  the  plaintiff  on  Turner  street 

The  first  requested  instruction  is  based  up- 


on the  theory  that  as  this  team  was  upoh 
the  defendant's  private  premises  when  it 
started  to  run  away,  and  escaped  therefrom 
to  the  public  street,  It  was  a  matter  of  law 
unlawfully  upon  the  street,  and  the  defend- 
ant was  absolutely  responsible  for  any  In- 
juries It  might  cause,  and  the  question  of  due 
care  on  its  part  cannot  be  considered.  No 
such  claim  is  alleged  In  the  writ,  and,  even 
If  it  were,  we  cannot  ordinate  such  a  legal 
doctrine.  It  would  be  attended  by  too  manV 
absurdltles.  It  would  fix  absolute  liability 
upon  the  owner  whose  team  might  escape 
from  his  control  when  in  his  own  dooryard, 
although  he  may  have  taken  every  precau- 
tion which  an  ordinarily  itrudent  person  could 
take,  but  would  leave  hia  liability  to  be  de- 
termined according  to  the  rules  of  due  care. 
If  tlie  same  team  might  escape  from  his  neigh- 
bor's dooryard  or  In  the  public  street.  It 
would  make  the  milkman  an  Insurer  when 
he  loads  his  team  In  his  own  dooryard,  but 
liable  simply  for  negligence  when  his  team 
runs  away  while  on  the  public  street  or  iu 
any  other  dooryard  on  his  route.  We  can  see 
no  reason  requiring  such  a  rule. 

[1]  In  support  of  this  contention,  the  plain- 
tiff Invokes  the  common-law  rule  that  every 
man  is  botmd  to  keep  liis  cattle  within  his 
own  dose  and  to  prevent  tliem  from  scaping. 
It  is  undoubtedly  the  law  in  this  state  that, 
while  a  landowner,  in  the  a1)8ence  of  prescrip- 
tion, agreement,  or  assignment  under  the 
statute,  Is  not  obliged  to  fence  his  lands 
against  an  adjoining  dose,  he  Is  obl^ed  to 
ke^  his  own  flocks  and  berda  witliin  bis 
dose,  and  Is  liable  for  any  trespasses  they 
may  commit  If  they  escape.  Rust  v.  Low,  ft 
filass.  90;  I^ons  t.  Merrick,  105  Mass.  71; 
Little  V.  Lathrop,  5  Greent  (6  Ue.)  SS6; 
Knox  V.  Tucker,  48  Me.  373,  77  Am.  Dea  233; 
Harlow  v.  Stlnson,  00  Me.  347.  That  doc- 
trine, however,  has  no  application  to  tine  case 
at  bar,  because  it  applies  to  domestic  animals 
roaming  at  will  upon  the  owner's  land  and 
not  to  horses  harneraed  in  a  team.  Then 
there  was  formerly  a  statute  in  this  state 
providing  a  penalty  for  suffering  animals  to 
run  "at  large  without  a  keeper  In  the  high- 
ways" (R.  S.  1883,  c.  23,  3  2),  and  actions  were 
sustained  where  this  statute  was  violated  and 
injuries  sustained  thereby,  as  In  Jewett  v. 
Gage,  55  Me.  638,  92  Am.  Dec.  616,  where  a 
hog  In  the  highway  frightened  the  plaintiff's 
horse.  But  that  statute  was  repealed  In  the 
revision  of  1903,  and,  were  It  now  in  force.  It 
too  could  have  no  application  to  the  facta  In 
this  case,  as  a  runaway  team  cannot  be  con- 
sidered as  animals  running  at  large.  The 
statute  was  never  intended  to  apply  to  such 
a  condition.  Impounding  a  runaway  team 
would  certainly  be  an  anomaly. 

In  Allen  v.  6.  &  M.  RaUroad,  87  Me.  32Q,. 
32  AU.  963,  the  court  held  that  the  plaintiff, 
whose  team  had  escaped  from  his  premises 
to  a  public  street,  and  thence  across  a  public 
park  to  a  railroad  track,  where  the  horae  was 
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killed  by  a  locomotlTe.  could  not  recover  be- 
cause tbe  railroad  company  was  not  obliged 
to  fence  off  Its  railroad  from  the  park  to  keep 
off  wnimflit;  not  rightfully  In  the  park.  The 
same  doctrine  is  maintained  In  Russell  t. 
Idalne  Central  R.  R.  Co..  100  Me.  406,  61  Atl. 
899.  Tttat  Is  the  extent  of  the  decision  and 
Is  unquestioned  law;  but  the  further  state- 
ments as  to  the  obligation  of  the  owner  un- 
der other  ccmditlons  are  merely  dicta  and 
not  controlling  In  a  case  like  that  at  bar. 
The  rights  of  the  plaintiff  here  depend  upon 
neither  the  law  applicable  to  animals  escap- 
ing from  a  pasture  nor  animals  running  at 
large,  but  upon  tbe  common-law  principles  of 
negligence  as  applied  to  the  existing  facts. 
Tbe  Masaactansetts  court  says: 

"The  general  doctrine  of  the  common  law  as 
to  iojaries  done  by  domestic  animals  seems  to 
be  that  the  owner  is  not  liable  unless  he  has 
been  in  some  fanlL  H«  le  liable  for  their  tres- 
passes when  it  was  his  duty  to  conflne  them, 
and  be  has  neglected  to  do  so."  Barnes  v. 
Chapio,  4  Allen  (Mass.)  444,  81  Am.  Dec.  710. 

[2]  In  tbe  case  of  ronaway  teams,  the  ques- 
tion Is,  as  set  forth  In  the  plalntUTs  declara- 
tion, tbe  deg^ree  of  care  and  overs^ht  ex- 
ercised by  the  owner,  and  not  the  title  to 
the  precise  spot  from  which  the  team  started. 
Thns  actionable  negligence  was  held  to  be 
test  of  UablUty,  In  Tenney  t.  Turtle,  1  Al- 
len (Mass.)  185,  where  defendant's  horses, 
harnessed  to  a  wagon,  were  left  standing  on 
his  land  near  his  house,  without  being  tied 
and  with  no  one  In  immediate  charge,  and  es- 
caped to  tbe  highway  and  injured  a  trav- 
eler. In  CoUer  v.  Knox,  222  Pa.  362,  71  Atl. 
539.  23  L.  R.  A.  (N.  S.)  171,  where  a  team 
was  left  standing  in  a  private  lane,  and  in 
Miller  V.  United  Rys.  Co.  (Mo.  App.)  134  S. 
W.  1045.  where  the  team  was  left  In  an  open 
space  near  a  public  street.  In  Fallon  v. 
O'Brien,  12  B.  I.  518.  34  Am.  Rep.  713,  a 
horse  escaped  from  an  Inclosure  and  Injured 
a  person  on  a  highway.  In  the  course  ot  the 
opinion  the  court  say: 

"in  the  American  cases  cited,  it  seems  to  be 
recognized  that  it  is  the  negligence  of  the  own- 
er of  the  animal  straying  in  the  highway  which 
renders  him  liable  for  tbe  injury  ioflicted  by  it ; 
and  that.  If  he  is  guilty  of  no  negligence,  he  is 
subject  to  no  liability.  In  the  case  at  bar 
the  defendant  had  an  undoubted  right  to  keep 
his  horse  in  the  inclosure  near  the  highway. 
He  had  as  much  right  to  have  It  there  inclosed 
aa  he  had  to  drive  it  in  the  streets  harnessed. 
Bat  it  while  driving  it  harnessed,  it  had  es- 
caped from  his  control  without  negligence  on  his 
part,  and.  running  away,  had  injured  the  plain- 
tiff, it  is  perfectly  well  settled  that  be  would 
not  be  liable  for  tbe  injury.  We  do  not  see 
why  he  should  be  any  the  more  liable  because 
tbe  horse,  instead  of  escaping  from  his  control, 
escaped  from  an  inclosure  where  he  was  right- 
fully kept,  unless  there  was  some  want  of  dili- 
gence in  pursuing  and  recapturing  it" 

The  same  reasoning  applies  with  ever 
greater  force  to  tbe  case  at  bar.    This  re- 
quest was  therefore  properly  refused. 
2.  The  second  request  for  instruction  reads: 
"If,  while  said  team  of  defendant  was  passing 
in,  through,  along,  or  across  the  public  streets 


of  the  dty  of  Auburn,  the  driver  thereof  was 
not  enabled  at  all  times  to  guide  and  restrain 
the  same,  by  having  sufficient  reins  or  walking 
BO  near  as  to  have  constantly  the  control  m 
said  team,  said  team  was  not  lawtolly  uptHl 
said  public  streets." 

[3,  4]  This  request  was  based  upon  a  city 
ordinance  prescribing  the  duty  of  drivers  of 
teams  upon  the  public  streets,  In  substantial- 
ly the  same  language,  and  was  properly  re- 
fused: First,  because  It  was  Inapplicable  to 
the  facts  of  this  case,  as  this  team  was  not 
being  driven  upon  a  public  street,  but  had 
escaped  from  Its  driver  before  the  public 
street  was  reached.  The  ordinance  contem- 
plated an  entirely  different  situation.  And, 
second,  even  If  the  ordinance  had  been  vio- 
lated, such  violation  was  not  conclusive  proof 
of  defendant's  liability,  but  only  evidence 
thereof.  Failure  to  perform  even  a  statutory 
duty  Is  merely  evidence  of  negligence,  not 
negligence  per  se.  Carrlgan  v.  Stillwell,  97 
Me.  247,  54  Atl.  '389,  61  L.  R.  A.  163 ;  Neal 
V.  Rendall,  9^  Me.  69,  56  Atl.  209,  63  L.  R.  A. 
668;  Wood  v.  M.  C  R.  R.,  101  Me.  469,  64 
AU.  8S3 ;  Jones  v.  Co-op.  Ass'n*  109  Me.  448, 
84  Atl._985. 

Tbe  third  and  fourth  requests  involve  the 
same  points  as  the  first  and  second  already 
considered,  while  the  fifth  and  sixth  are 
based  upon  the  dty  ordinance,  which  as  we 
have  determined  did  not  apply. 

Tbe  charge  clearly  stated  tbe  legal  rights 
of  the  parties  on  the  question  of  defendant's 
negligence  and  of  plaintiffs  contrlbutoiy  neg- 
ligence, and  was  without  error. 

[S]  Tbe  remaining  exceptions  relate  to  the 
exclusion  of  certain  medical  testimony,  but, 
as  that  affected  merely  the  question  of  dam- 
^es,  the  verdict  of  the  Jury  In  favor  of  the 
defendant  has  rendered  those  questions  en- 
tirely immaterial.  Young  v.  Chandler,  104 
Me.  184,  71  AU.  652. 

The  entry  must  therefore  be: 

Exceptions  overruled. 


MEGQUIER  V.  BACHELDER. 

(Supreme  Judicial  Court  of  Maine.    Nov.  21, 
1914.) 

1.  rraoBB  (I  6*)— Duty  of  Lanuownbb. 

At  common  law  an  adjoining  owner  could 
not  be  compelled  to  build  any  part  of  a  division 
fence,  though  he  was  bound  to  keep  his  cattle 
upon  his  own  land  at  his  peril. 

[E!d.  Note.— For  other  esses,  see  Fences,  Cent 
Dig.  SI  7,  9-13 ;  Dec.  Dig.  8  6.*] 

2.  Fences  (S  17*)  —  Division  of  Fences  — 
RioHTs  OF  Adjoining  Ownebs. 

Rev.  St  c  26,  fg  2-4,  specify  when  ad- 
joining owners  must  maintain  a  di^sion  fence, 
the  method  of  compelling  a  delinquent  to  repair 
or  rebuild  his  part  of  the  fence,  and  prescribe 
the  rights  of  an  owner  who  has  built  his  neigh- 
bor's part  of  the  division  fence.  Section  5  pro- 
vides that,  when  no  division  of  a  partition  fence 
exists,  eith9  of  the  parties  may  .apply  to  the 
fence  viewers  to  determine  what  portion  he 
shall  build,  and  that,  if  the  fence  has  been  built 
and  maintained  by  the  parties  in  unequal  pro- 
portions, the  fence  viewers  may  determine  the 
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Talne  of  sn^  mem,  and  an  action  can  be  main- 
tained to  recoTer  It.  Beld  that,  where  there  was 
no  legal  dlTlsion  of  a  partition  fence,  one  ad- 
Joining  owner  cannot  bolU  the  whole  fence  and 
recover  a  pro  rata  ahare  from  the  other,  but 
he  moat  proceed  in  accordance  with  aeetion  6. 

[Ed.  NotB^For  oUier  cases,  aee  Fencea*  Cent. 
Dig.  H  16,  89;  Dee.  Dig.  S  17.*] 

Beport  from  Snprone  JatUdal  Otrart; 
Penobscot  Gotinty,  at  Law. 

Action  by  Bdward  D.  Megqala  against 
George  A.  Bachelder.  On  report.  Judgment 

for  defendant 

Argoed  before  8ATAGE,  a  J.,  and  SPBAH, 
CORNISH.  BIRA  HALBZ,  and  FHIIi- 
BBOOK,  33. 

W.  H.  Powell,  of  Old  Town,  and  Geo.  H. 
Horse,  of  Bangor,  for  plalntift.  B.  M.  Simp- 
son, of  Bangor,  for  defendant 

SPEAR,  J.  This  Is  an  action  brought  nn- 
der  section  5  of  chapter  2fi  of  the  Revised 
Statutes  to  recover  the  value  of  on^half  of  a 
partition  fence  between  the  plalntUf  and  de- 
fendant and  the  fees  of  the  fence  viewers  In 
making  the  division.  No  legal  division  had 
been  made  of  the  fence  between  the  plaintiff 
and  defendant  by  any  of  the  methods  known 
to  the  law.  But  the  plaintiff  bnilt  the  whole 
fence  upon  the  disputed  line,  the  defendant's 
as  well  as  his  own,  and  then  Invoked  the  au- 
thority of  sectl(m  5  both  for  a  division  of  the 
fence  and  a  right  of  action  for  building  the 
defendant's  half. 

[1 , 2]  It  may  here  be  observed  that  the 
plaintiff's  remedy  is  purely  statutory.  An  ad- 
joining owner  could  not  be  compelled  by  com- 
mon law  to  build  any  part  of  a  division  fence. 
He  bad,  however,  to  keep  his  cattle  upon  his 
own  land  at  his  peril.  Accordingly  an  ad- 
Joining  owner  could  not  build  the  entire  fence 
and  make  the  other  pay  for  one-half  or  any 
part  of  It  But  this  condition  of  neutrality 
was  not  satisfactory,  and  the  statute  was 
enacted  to  relieve  it  so  that  ^  one  owner 
refused  or  neglected  to  build  his  share  of  the 
fence,  be  conUL  be  made  to  do  so  or  have  it 
built  for  blm.  Bat  the  procedure  by  which 
tbla  conld  be  done  waa  prescribed  wholly  by 
the  statu ta  Tb»  scheme  of  the  statute  was 
to  ^ve  a  tribunal,  called  f6nce  vlevera,  Jn- 
rlsdtetlon.  over  the  division  of  fences  of  ad- 
Joining  owners,  to  the  extent  of  compelling 
the  delinquent  owner  either  to  boUd  his  part 
of  the  fence  or  my  fals  neighbor  for  building 
It  for  him.  But  this  Jurisdiction  la  made  to 
depend  upon  certain  prellmlnaxy  r^nlre- 
ments,  among  whlcb  Is  proof  of  a  division  of 
the  fance  In  controversy  (1)  by  an  asslgnmoit 
made  by  the  fence  viewers,  (2)  by  agreement 
of  the  parties,  or  (3)  prescription,  based 
upon  the  presumption  of  a  division,  the 
evidence  of  which  is  lost  This  conChisioD 
seems  to  be  fully  sustained  by  an  analysis  of 
the  sections  of  the  statute  providing  the 
procedure  necessary  to  give  Jurisdiction  to 
thetence  vtewera 


Section  1  Bpedfles  vbat  ooostltateB  a  law- 
ful fence. 

Section  2  speciilea  when  adjoining  owners 
must  maintain  a  fence. 

Section  8  spedfles  the  method  of  compel- 
ling a  delinquent  to  repair  or  rebuild  his  legal 
part  of  the  fence,  and  Is  based  upota  a  pre- 
supposed division  between  the  parties;  that 
each  knows  the  portion  he  Is  required  to 
bnlld. 

Section  4  prescribes  complainant's  rights 
for  having  built  bis  neighbor's  fence,  as 
provided  in  section  8.  AU  these  sections  are 
based  upon  the  assumption  of  an  existing 
divislcm. 

Section  6  Is  entirely  independent  of  the 
four  preceding  sections,  assuming  the  aiH 
plication  of  section  2,  and  prescribes  the 
method  to  be  pursued  by  a  complainant  when 
no  legal  division  of  the  partition  fence  exists 
and  the  parties  disagree  respecting  their 
rights,  nam^:  (1)  An  application  of  one 
of  the  parties  to  the  fence  viewers.  (2)  No- 
tice to  each  party.  (3)  Assignment  of  part 
to  be  built  by  each.  (4)  Limit  of  time  In 
whidi  to  bnild.  (5)  Record  of  the  assignment 
The  last  clause  of  this  section  then  goes  on  to 
say:  "If  such  fence  has  been  built  and  main- 
tained by  the  parties  in  unequal  proportions," 
the  fence  viewers  may  determine  the  value  of 
such  excess,  and  an  action  may  be  maintained 
to  recover  it 

Under  this  provision  the  itolntiff  contends 
that  before  any  division  'by  any  of  the 
methods  above  recited,  he  was  authorized,  a 
disagreement  having  arisen,  to  go  on  and 
build  the  entire  line  of  division  fence  between 
himself  and  the  defendant  and  then  call  on 
the  fence  viewers  to  make  the  division,  and 
determine  the  value  of  the  proportional  part 
of  the  fence  built  by  the  plaintiff  In  excess  of 
his  share,  and  make  the  defendant  pay  for 
It  This  contention  negatives  the  wh<de 
scheme  of  the  statute. 

The  conception  of  the  fence  chapter  is 
based  upon  the  theory  that  each  party  to  a 
division  fence  Is  required  to  build  his  part 
not  necessarily  In  length,  but  in  value.  "Uls 
share  thereof  Is  the  bight  ot  section  S.  To 
make  each  party  build  "his  share"  Is  the 
primary  purpose  of  the  section.  But  he 
cannot  be  so  required  until  be  knows  what 
his  share  is ;  and  he  cannot  know  this  until 
his  part  is  first  determined,  tfther  by  the 
fence  viewers,  by  agreement  of  the  parties,  or 
by  pre8cr43)tion.  Accordingly,  to  permit  one 
party  to  bnlld  the  entire  fence  before  any 
division  would  be  an  act  without  the  pale  of 
the  statute,  and  consequently  void. 

Mcweover,  the  very  language  of  the  clause 
reUed  twon  by  the  plaintiff  presupposes  a 
division  before  either  party  la  autliorlzed  to 
build  the  whole  fence.  "Such  fence"  refers 
to  the  fence  Immediately  alluded  to  In  the 
prior  part  of  the  section.  The  fence  there 
alluded  to  is  a  divided  fence,  and  none  other. 
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The  phraseology  •'assigning  each  hia  share 
tbereot"  "each  shall  hoild  or  repair  his  part 
of  the  fence,"  and  "they  shall  thereafter 
maintain  their  part  of  said  fence"  expresses 
flw  deer  intent  that  the  meaning  of  the 
pbraae  "eadk  fence"  is  a  divided  fence.  Fnr- 
tbermore,  "such  fence"  cannot  mean  the  en- 
tire fence,  when  considered  in  the  light  of  the 
language  which  follows  it  It  is  limited  in 
its  meaning  by  the  phrases  "hnllt  and  main- 
tained by  the  parties,"  "uneqaal  proportions," 
and  "award  to  the  party  who  Inillt  and  main- 
tained the  larger  portion,  the  valae  of  the  ex- 
cess."  Bnt  there  can  be  neither  "parties," 
'^Tmeqnal  proportion,"  nor  "the  bnildinc  of  a 
larger  portloa"  when  (me  party  bnllda  the 
whole  fence.  "Parties"  means  more  than  one. 
Tnequal  porportion"  and  "larger  portion" 
Bean  at  least  two  parts,  one  of  which  is 
larger  than  the  other.  The  reason  for  this 
clause  Is  based  upon  the  practical  experience 
ti  adjoinlnff  ownen  d  improred  lands.  It 
is  a  matter  of  common  knowledge  that  dis- 
putes over  division  fences  are  constantly  aris- 
ing between  such  owners.  They  may  arise  in 
numy  waya.  Fences  are  nsoally  dirtded  In- 
to equal  parts,  mathematically.  One  party 
may  dalm  that  he  has  bnllt  the  hardest  half, 
or  by  mistake  has  built  more  than  his  part, 
or  upon  protest  has  built  a  part  disclaim- 
ed by  the  oOier,  all  of  whldi  m^t  give  rise 
to  the  disagreement  contemplated  by  the 
danse  of  Ow  statute  in  questlim. 

We  are  of  the  oidnltHi  that  every  perstm 
who  may,  by  law,  be  required  to  bnlld  a  part 
of  a  division  fence  should  first  be  given  an 
OKwrtnnity  to  bulU  It  himaelf,  and  that  Buch 
opportmiity  cannot  be  given  until  by  some 
division  he  la  Informed  of  what  Us  part  la. 
No  such  dtvislon  appears  in  this  case;  ac- 
cordingly the  fence  viewers  had  no  Juris  dic- 
tion. Tbe  tact  that  the  fence  viewers  had 
once  been  called  upon  to  make  a  division  of 
tbe  fence  between  these  parties,  and  made  a 
dlHslon  which  was  v(4d  In  Uiw,  la  immaterial 
bere.  The  present  prooeedinga  are  Independ- 
ent of  any  previous  divlrion. 

Judgment  for  defendant 


SHEPHSBD  T.  MAINB  GENT.  B.  00. 

(Sniffeme  Judicial  Coart  of  Maine.    Mov.  21, 

1914.) 

L  RaIUOADS  (I  482*)— IlTJTTBT  BT  FiBB— BVX- 
DKNCB  OV  OWNKBSHIP^"OwiT." 

In  an  action  ander  Rev.  St  c  (Q,  {  78, 
aitainat  a  railroad  for  damages  for  the  burning 
of  woodland,  where  plaintiff  declared  npou  his 
own  seisin  and  described  his  land  by  metes  and 
boands  and  by  its  location,  hia  proof  of  title,  on 
quegtioo  to  describe  the  land  owned"  by  him, 
by  delineation  and  descrlptioa  from  a  subetan- 
tially  correct  plan,  in  court  without  objection, 
without  proof  of  any  paper  title,  held  to  show  a 
prima  facie  title  or  ownership ;  the  word  "own," 
M  applied  to  land,  meaning  all  the  land  claim- 
ed aod  possessed  by  the  party  termed  the  owner ; 
to  have  a  good  legal  title ;  to  hold  as  property ; 


to  have  a  legal  or  rightful  title  to;  to  have; 

to  possess. 

[Ed.  Note.— For  other  cases,  see  KaUroads, 
Cent  Dig.  H  1780-1782, 1784-1786;  Dee.  Dig. 
i  482.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Own.] 
2.  Pl^EADINQ  (8  427*)— VABLANOB— WAIVEB  0» 

Objection. 

Where  the  defendant  railroad,  in  an  action 
under  Rev.  St.  c.  52,  I  73,  for  the  burning  of 
woodland,  did  not,  at  the  trial,  object  to  plain- 
tiff's  proof  of  title  or  to  any  variance  between 
pleadme  and  proof,  it  waived  any  variance, 
where  the  evidence  made  out  a  prima  facie  case 
of  plainUfTs  title. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  li  142fr-1482;  VeeTDlg.  %  427.*] 

8.  Appbai.  and  Ebbob  (|  928*>— Pbbsttup- 

TIOHf^lNSTRUOnoNS. 

In  an  action  under  Rev.  St  c.  62,  (  7S, 
against  a  railroad  for  damages  for  the  burning 
of  a  "^aplc  growth"  on  plaintiff's  land,  where 
the  court  refused,  defendant's  instruction  that 
plaintiff  was  only  entitled  to  recover  the  differ- 
ence in  the  value  of  the  "maple  wood"  before 
and  after  the  fire,  and  instructed  that  under  his 
declaration  he  could  only  recover  the  difference 
in  the  value  of  the  "maple  growth,"  t>efore  and 
after  the  fire,  and,  in  the  absence  of  any  rec- 
ord information  as  to  his  instruction  upon  dam- 
ages to  the  wood  and  of  any  exception  thereto, 
his  distinction  between  "maple  growth"  ana 
"maple  wood"  would  be  regarded  as  correct 

[Ed.  Note.— For  othw  eases,  see  Appeal  and 
Error,  Cent  Dig.  U  874B-8754;  Dec.  Dig.  1 
928.* J 

Bxceptl<mfl  from  Suprema  Judklal  Oonrt, 
Penobscot  Conniy,  at  Zaw, 

Action  by  Imman  0.  Shepherd  against  the 
Maine  Central  Railroad  Gonqmny.  Jndg- 
moit  for  plaintiff,  and  defendant  except«^ 
Exceptions  overruled. 

Argued  before  SPEAR,  OORNISH,  BIRD, 
HALEY,  and  PHXLBROOK,  JJ. 

T.  B.  Towle,  of  Bangor,  for  plaintiff.  Fel- 
lows ft  Fellows,  of  Bangor,  for  defendant 

SPEAR,  J.  This  action  Is  brought  uuder 
R.  S.  c.  52,  S  73,  to  recover  damages  for  the 
burning  of  a  maple  growth  on  the  land  of 
the  plaintiff  in  the  town  of  Dexter. 

The  plaintiff  declared  upon  his  own  seisin, 
and  describes  his  land  by  meets  and  bounds. 
He  then  further  describes  it  as  "being  In 
the  towu  of  Dexter  and  lying  alongside  of 
and  adjoining  the  railroad  track  of  the  Maine 
Central  Railroad  Company,  •  •  •  known 
as  the  Dexter  branch,  and  sometimes  called 
the  Dexter  and  Dover  branch  of  said  rail- 
road." 

The  plea  was  the  general  Issue. 

[1]  Under  this  declaration  and  plea  the 
plaintiff  proved  bis  title  by  the  use  of  a 
plan,  and  by  oral  testimony.  He  offered  no 
evidence  of  a  paper  title.  The  plan  was 
used  under  the  eye  of  the  court  without 
objection  by  counsel,  and  must  be  assumed  to 
be  substantially  correct  Otherwise  it  would 
and  should  have  been  objected  to  and  ex- 
cluded until  properly  amended.  We  start 
then  with  the  admission  that  the  plea  con- 


*F«roI]Mr  naMSMwOMtopIo  BSdSMtknNUHBBRln  Dm.  Dig.  A  Am.  Dig.  K«r-N«.  SerlM  *  Rep'r  Intow 


Digitized  by 


Goc 


190  92  ATLANTIC  EEPORTEB  (Me. 


talned  a  BUbstantlall;  correct  location  and 
delloeation  of  the  premlsea  as  described  In 
the  plaintiff's  writ  Unfortunately  the  plan 
was  not  made  a  part  of  the  case,  and  tbeze- 
fore  Is  not  before  ua.  But  the  record  ahowti 
that  it  was  before  the  court  and  Jury  at 
nisi  and  recognized  by  counsel  upon  both 
Bides,  as  a  substantially  corre<?t  representa- 
tion of  the  locus  described  in  the  writ  The 
only  proof  of  title  Is  iibown  by  the  following 
testimony:  "Q.  Now,  will  you  describe  on 
the  plan  the  land  that  is  owned  by  yon?" 
He  then  proceeds  to  describe  the  "land  own- 
ed" by  him  by  the  use  of  the  plan. 

No  objection  or  question  was  made  by  the 
defendant  as  to  the  truth  of  the  plaintiff's 
claim  of  ownership,  nor  as  to  the  accuracy 
of  the  plan  which  was  used  to  indicate  and 
explain  the  extent  and  boundary  of  the 
burned  area,  as  set  forth  In  his  writ  No  ob- 
jection whatever  was  made  that  the  locus  de- 
scribed on  the  plan  did  not  correspond  with 
that  described  In  the  writ  After  the  plain- 
tiff bad  testified  to  his  ownership  of  the 
land  and  described  it  as  delineated  upon  the 
plan,  the  defendant  waived  its  right  of 
cross-examination  and  left  the  plalntiffa  tes- 
timony and  the  plan  absolutely  unassalled, 
and  accordingly  Imprepsed  with  the  presump- 
tion of  truth  both  as  to  title  and  descrip- 
tion. Wan  this  testimony  sufficient  to  prove 
prima  fade  title?  Now,  the  word  "own," 
as  applied  to  land,  means  aU  the  lands  clalin- 
«d  and  possessed  by  the  p&rty  termed  the 
owner.  The  word  "own,"  used  as  a  verb, 
has  a  well-defined  meaning  in  law.  29  Gyc. 
1548.  "Own.  To  have  a  good  legal  title ;  to 
hold  as  property;  to  have  a  legal  or  rightful 
title  to;  to  have;  to  possess." 

There  can  be  little  doubt  that  the  claim  of 
ownership  as  made  by  the  plaintiff,  his  mi- 
nute description  on  the  plan  of  his  damaged 
premises,  the  conceded  truth  of  his  testimony 
upon  both  ownerstilp  and  accuracy  of  the 
plan,  the  omission  to  call  for  any  fnrther 
proof  of  title  or  description,  were  sufficient 
noder  the  circumstances  of  this  case,  to  af- 
ford prima  facie  evidence  of  title. 

But  the  defendant  further  objects  that  the 
premises  described  by  the  plaintiff  do  not 
correspond  with  the  premises  described  In 
the  declaration.  Here  again  the  plan  plays 
an  Important  part  when  considered  in  con- 
nection with  the  way  In  which  It  was  treat- 
ed by  the  defendant  By  the  testimony  It 
will  be  seen  that  the  plaintiff  minutely  de- 
scribed his  land,  as  delineated  upon  the  plan, 
and  pointed  out  the  burned  area,  as  appears 
by  the  following  question:  "Q.  Now,  on  that 
chalking  will  you  show  the  Jury  where  the 
maple  grove  was  that  was  burned  over?" 
He  then  goes  on  to  describe  it  He  further 
said  that  the  track  of  the  railroad  went 
"right  through"  his  property.  Cross-exami- 
nation of  the  plaintiff  was  waived,  but  of  an- 
other witness  defendant's  counsel  asked  this 
question:  "Q.  Is  Che  plan  up  there  correct 
so  far  as  you  know,  in  regard  to  the  location 


of  the  small  lots?  A.  I  should  say  It  was." 
When  the  testimony  of  the  plaintiff,  de- 
scribing the  bnmed  area  by  the  plan,  had 
been  folly  adduced,  when  all  the  evidence 
npon  the  other  issues  bad  been  presented, 
when  the  plaintiff's  case  was  closed,  the  de- 
fendant, up  to  this  time,  liad  made  no  ob- 
jection to  any  variation  between  the  proof 
and  the  allegations;  raised  no  question  as 
to  the  accuracy  of  the  plaintiff's  description 
of  the  area  burned  over ;  offered  no  sugges- 
tion of  anything  wanting  to  enable  the  court 
and  Jury  to  fully  understand  the  case;  and 
introduced  no  evidence  in  defense  to  explain, 
modify,  or  contradict  any  contention  or  fact 
sought  to  be  established  by  the  plaintiffs 
evidence;  but  after  verdict  against  it  the 
defendant  for  the  first  time  raises  objections 
to  proof  of  title  and  variation  between  proof 
and  pleading. 

[2]  At  this  Juncture  arises  a  qnesticm  of 
practice,  how  lax  a  party  can  take  advantage 
of  Inadvertendes  if  he  wins,  and  avoid  the 
disadvantages  If  he  loses.  Upon  this  point 
we  think  it  is  well  settled  that  a  party  who 
would  have  the  advantages  of  an  oversight  If 
he  wins  must  take  the  disadvantages  of  the 
same  oversight  if  he  loses.  He  must  be 
deemed  to  have  waived  the  deficiencies,  un- 
der the  circumstances,  if  there  Is  suffldrat  In 
all  the  testimony  to  make  a  prima  fade  case. 
Raymond  t.  Com'rs,  63  Me.  110. 

We  are  of  the  opinion  that  the  plaintlft 
made  out  a  prima  fade  case  before  the  jury, 
althou^  the  plan  or  chalk,  which  was  im- 
portant In  enabling  the  Jury,  court  and  coun- 
sel to  understand  the  case,  is  not  before  us 
to  give  us  fall  information  as  was  furnished 
at  the  trial.  Sufficient  information,  however, 
we  readily  gather  from  the  record.  Accord- 
ingly our  conclusion  is  that  the  plaintiff 
made  out  a  prima  fade  case  of  title  and  a 
suffldently  definite  description  of  the  burned 
area  to  entitle  him  to  recover  whatever  dam- 
ages he  was  able  to  prove. 

It  would  be  of  no  avail  to  rehearse  the  evi- 
dence upon  the  question  of  damages.  Tlie 
verdict  was  only  $210.41,  and,  If  warranted 
under  the  rule  of  law  given  by  the  presldiojc 
Justice,  must  be  allowed  to  stand. 

[3]  This  brings  us  to  the  exception.  Tlie 
allegation  was  that  "the  maple  growth  on 
said  land  above  described  was  Injured  and 
destroyed  by  fire,"  eta  The  defendant  re- 
quested the  presiding  Justice  to  instruct  th« 
jury  as  follows: 

*Tbe  plaintiff  Is  only  entitled  to  recover  for  tli# 
maple  wood  under  his  declaration.  Tb«  diffpr- 
ence  in  value  of  the  maple  before  and  after  th* 
fire." 

The  court  refused  to  give  this  Instmctlon. 
but  did  give  the  following: 

"That  the  plaintiff  It  only  entlQed  to  recover 
for  the  maple  KTOwth  under  his  declaration.  I 
Baid  BO.  The  diflTereDce  in  the  value  of  Uie  maple 
growth  before  and  after  the  fire." 

From  this  exception  it  appears  that  the 

presiding  Justice  bad  already  instructed  the 

Jury  as  to  the  measure  of  damages,  predaely 
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as  lie  did  after  the  recinested  InstrncUoii. 
The  instnictlou  given  corresponded  with  the 
allegations  In  the  declaratioo  that  the  maple 
growth,  not  the  maple  wood,  was  damaged. 
With  onlr  this  Information  regarding  the 
charge  to  the  JuTy  apon  this  point,  we  can- 
not say  that  the  instruction  was  wrong.  It 
Is  palpably  plain  that  there  might  be  a  mark- 
ed difference  between  the  value  of  a  maple 
grove  and  the  maple  wood  comprising  the 
grove.  What  the  presiding  Justice  said  re- 
garding this  point  does  not  appear,  and  as 
no  exceptions  were  taken,  the  distinction 
which  t^e  made  must  be  regarded  as  correct 
MoUrai  and  ezceptloDS  overruled. 


GLONINGEB  t.  BABGLAT. 

(Snpreme  Court  of  Pennarlvanla.   July  1, 
1014.) 

Pabtitcbship  (S  3S6*)— BII.L  foe  Accoumtiko 
—Sufficiency  ot  Etioencb. 

Evidence,  In  a  suit  betweaipartnets  for  an 
accouDtizig,  wlierein  defendant  filed  an  account 
BhowlDc  that  a  balance  belonged  to  the  firm, 
bat  daunlng  tbat  plaintilf  bad  already  been  paid 
more  than  Us  share,  kdd  to  sustain  a  decree  for 
defendanL 

[Ed.  Note.— For  other  cases,  see  Pertnership, 
Ceot  Dig.  f  797;  Dec.  Dig.  |  336.*] 

Appeal  from  Court  of  Oommoo  Pleas,  Phil- 
adelphia County. 

BUI  by  John  P.  Olonlnger  against  Oliailes 
Barclay,  for  an  acconntliig.  From  decree 
for  defendant,  plaintiff  anieala.  Afflnued. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MBSTBEZAT,  POTTER,  and  ELKIN,  JJ. 

John  O.  Kaufman  and  V.  Gilpin  Robinson, 
both  of  Philadelphia,  for  a^Uant  Wil- 
liam Blghter  Fisher,  of  Philadelphia,  fOr  ap> 

pellee. 

POTTER,  J.  This  was  a  bill  in  equity 
filed  to  secure  an  accounting.  John  P.  Glon- 
Inger  and  Charles  Barclay  engaged  in  a  Joint 
enterprise  for  the  purchase  and  sale  of  land 
located  In  the  state  of  Alabama,  each  con- 
tributing one-half  of  the  funds.  Barclay  was 
the  active  manager  of  the  busloess  and  han- 
dled the  money.  After  the  purchase  of  the 
land,  Olonlnger  conveyed  his  Interest  in  it  to 
Frank  Sheridan  as  collateral  security  for  In- 
debtedness. On  the  trial  in  the  court  below, 
defendant  presented  an  account,  of  which  the 
bearing  was  In  substance  an  audit  The  ac- 
count showed  a  balance  of  $5,911.83  in  the 
hands  of  defendant,  but  it  vras  admitted  that 
defendant  had  paid  to  plaintiffs  $4,670.68, 
and  this  is  considerable  more  than  their 
share  of  the  balance,  as  shown  by  the  account 
filed.  The  trial  Judge  found  that  there  was 
nothing  due  plaintiff.  Exceptions  were  filed, 
which  were  dismissed  by  the  court  below, 
and  a  final  decree  was  entered  discharging 
the  defendant  from  all  liability  to  plaintiff 
by  reason  of  any  of  the  transactions  set 
forth  in  the  bill  of  complaint   Plaintiff  has 


appealed.  The  first  question  raised  by  the 
assignments  of  error  relates  to  tlje  debit  side 
of  the  account.  In  making  up  his  statement 
defendant  Inserted  the  following  item,  "for 
adftiitted  error  In  stating  account,  $1,305.13," 
and  dianged  the  footing  of  the  account  to 
correspond.  The  trial  Judge  held  that  this 
Item  was  an  improper  charge  and  deducted  It 
from  the  debit  side  of  the  account  We  find 
no  explanation  of  the  error  which  this  Item 
was  intended  to  correct,  but  the  accountant 
admitted  that  such  an  error  existed,  and 
sought  to  correct  It  by  charging  himself  with 
this  additional  sum.  The  amount  corre- 
sponds to  a  credit  Item  for  the  cost  of  stock 
of  the  Dixie  Land  &  Improvemrat  Company, 
which  was  disallowed  by  the  trial  Judge. 
Apparently,  therefore,  the  amount  was  strick- 
en out  of  the  debit  side  as  an  offset  to  the 
credit  item  of  the  same  amount,  which  was 
not  allowed.  The  matter  Is  not  Important, 
however,  if,  as  appears  to  be  the  case,  de- 
fendant has  In  any  aspect  of  the  case  over- 
paid plalntlfb.  There  Is  another  Item  <a 
$350  with  whidi  accountant  should  be  charg- 
ed, if  the  uncontradicted  testimony  of  ap> 
petlant  la  to  be  accepted.  It  Is  the  proceeds 
of  200  acres  of  land  sold  by  Barclay.  The 
prind]^  question  raised  by  the  asaignments 
of  error  relates  to  an  Item  on  the  credit  side 
at  the  acconnt,  tar  the  payment  of  $4,276  to 
Tbaddeus  McNolty  for  an  interest  in  lands 
as  per  agreement  made  by  E.  Cooper  Shapley, 
Esq.  It  appears  t2iat  McNnlty  held  an  cation 
for  the  purchase  of  land,  known  as  the  Ba- 
ker tract,  and  In  consldenitlon  of  Barclay  ad- 
vandng  the  mon^  to  boy  it,  be  agreed  that 
title  ^ould  be  taken  in  the  name  of  Barclay, 
a  one-fonrth  interest  to  be  held  In  tnist  for 
tlie  benefit  of  McNolty.  Afterwards  Barclay 
advanced  $4,276  to  purchase  an  adjoining 
tract  of  land,  Icnown  as  the  Baptiste  tract,  on 
whldi  McNulty  also  held  an  option,  and  this 
tract  was  to  be  held  by  Barclay  upon  the 
same  trusts.  It  vras  feared  tbat  McNnlty's 
interests  in  both  tracts  would  be  attached  by 
his  creditors,  and  a  settlement  was  made 
through  the  negotiations  of  Mr.  Shapley,  by 
which  McNulty  conveyed  his  interest  In  the 
Baker  tract  to  Barclay,  and  the  Baptiste 
tract  was  conveyed  to  McNulty's  wife.  Bar- 
clay then  claimed  credit  In  his  account  for 
$4,275,  the  amount  paid  by  him  In  the  pur- 
chase of  the  Baptiste  tract  Olonlnger  de> 
nled  that  he  authorized  the  settlement  or 
that  he  had  knowledge  of  It  Both  Barclay 
and  Sheridan,  however,  testified  that  Olon- 
lnger had  full  knowledge  of  the  transaction, 
and  the  trial  Judge  found  as  a  fact  that  he 
had.  The  evidence  was  ample  to  Justify  this 
finding,  and  we  think  the  credit  claimed  for 
this  Item  was  properly  allowed.  No  loss  to 
appellant  resulted  from  the  transaction.  The 
trial  judge  expressly  found  that  "It  was  for 
the  benefit  of  the  trust  estate." 

Some  questions  are  raised  with  regard  to 
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the  allowance  of  expenses  incurred  by  the 
accountant,  and  the  refusal  to  allow  other 
expenses,  claimed  to  hare  been  incurred  Xtj 
the  plaiutliT,  Gloninger.  The  determination 
of  these  natters  depended  largely  on  qaes- 
tlons  of  fact,  and  there  is  nothing  In  the  evl- 
dence  to  indicate  that  the  conrt  below  was 
miataken  In  its  findings.  Under  any  aspect, 
from  which  the  case  can  fairly  be  viewed,  it 
seems  that  the  plaintiffs  hare  been  paid  by 
the  defendant  more  than  the  sum  to  which 
th^  are  entitled.  This  being  so,  the  decree 
of  the  court  below  most  be  affirmed;  and  It 
l8  M  ordered. 


CITT  07  EBIB  T.  PEmSTLYANIA,  B.  CX). 
•t  aL 

(Snpreme  Court  of  Fennsylranla.   July  It 
1914.) 

1.  Railboadb  (I  73*)— Deed  to  Compawt— 
CoNsiBUOTioR— Estate  Oonvezbd. 

A  deed  from  a  city  to  a  railroad  company, 
atipulatins  that  the  land  was  to  be  used  by  the 
grantee  for  corporate  purposes,  When  construed 
in  pari  materia  with  a  resolution  to  like  effect 
which  was  previously  adopted  by  the  city,  con- 
veyed the  Land  to  be  used  for  such  purposes  as 
appertained  to  the  legitimate  business  of  the 
railroad  company,  under  Its  charter  powers. 

[Ed.  Note.— For  other  cases,  see  Bailroadi, 
Gent.  Dig.  H  17V-182;  Dec.  Dig.  i  7S.*] 

2.  Pbbpetuitim  a  6*)— Valimtt  o»  Debd— 

KESTRICnoNS  ON  ALIKNATION. 

Stipulations.  In  a  deed  from  a  city  to  a 
railroad  company,  that  the  land  should  be  used 
by  the  grantee  for  railroad  parposes  were  not 
invalid  as  a  restraint  on  alienation  or  as  vio- 
lative of  the  rule  against  perpetuities. 

Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  §8  4r-47,  4tt-53,  58 ;  Dec.  Dig.  9  6.*] 

3.  Railboaos  (8  82*>— Debo  to  Cohpant— 

BbGACU  or  COVKHAItTS— BXOOVEBT  OF  LAKD 

— Rionx. 

Where  a  railroad  company  violates  the  con- 
ditions  of  a  deed  which  it  has  accepted  from 
a  city  and  which  limits  the  use  of  the  land  to 
raUroad  purposes,  the  city  may  recover  the 
land  in  ejectment,  unless  there  has  been  a  waiv- 
,  er  or  estoppeL 

[Ed.  Note,— For  other  cases,  see  Railroads, 
Cent.  Dig.      213-219;  Dec.  Dig.  {  82."] 

4.  Bailboads  (§  82*>— Deed  to  Company— 
Bbeach  or  Covenant— Right  to  Re-bnteb 
— Btjbdsn  as  I^ooF. 

In  ejectment  brought  by  a  city  against  a 
railroad  compauy  to' recover  land  to  which  the 
company  has  the  legal  title,  under  a  deed  lim- 
iting the  use  of  the  land  to  railroad  purposes, 
and  of  which  it  has  been  in  possession,  exercis- 
ing the  rights  of  ownership,  paying  taxes,  and 
occupying  a  considerable  portion  thereof,  for 
corporate  purposes,  for  more  than  60  years,  the 
bnraen  is  on  the  city  to  show  a  clear  right  to 
re-enter. 

[Ed.  Note.— For  other  eases,  see  Bailroadi 
Cent  Dig.  §§  213-219;  Dec  Dig.  |  82.»] 

6.  BaILBOADS  (g  72*)— GbAHT  to  (30HPAITT— 

Conditions— Breach — Waiver. 

Where  a  city  passed  a  resolution  giving 
land  to  a  railroad  company  on  condition  that 
the  company  build  a  pier  within  two  years,  and 
about  SIX  years  later,  while  the  pier  remained 
unbuilt,  conveyed  the  land  to  the  company  by 
a  deed  which  made  no  mention  of  the  building 
of  Uie  pier  other  than  to  recite  the  resolution, 


Qie  limitation  of  time  for  Hit  bnDding  of  the 
pier  was  waived. 

[Ed,  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  »  168-178;  Dec  Dig.  {  72.*] 

e.  Railboadb  («  72»>— Grant  to  Odhpaht— 

Con  DirzoNS— Bbeaoh— Waivkb. 

Where  a  city  passed  a  resolution  giving 
land  to  a  railroad  company  on  condition  that 
the  company  build  a  pier  within  two  years,  and 
about  SIX  years  later,  without  the  pier  having 
been  built,  conveyed  the  land  to  the  company 
by  a  deed  which  made  no  mention  of  the  build- 
ing of  the  pier  other  than  to  recite  the  resolu- 
tion, and  waere  the  city  thereafter  continued  to 
recognize  the  company's  right  to  possession  and 
ownership  for  more  than  60  years,  during  which 
U  assessed  and  collected  taxes  cm  the  land 
against  the  company,  it  waived  the  condition 
requiring  the  building  of  the  pier. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  »  168-178;  Dec.  Dig.  S  72.*] 

7.  Railboadb  ((  78»)— Grant  to  Compant— 

COHTETANCE  FOB  SPECIFIED  PURFOSLE— BE- 
OOVEBT  of  IjAKD. 

Where  a  railroad  company,  to  which  a  city 
has  granted  land  to  be  used  only  for  railroad 
purposes,  does  not  use  or  need  all  the  land  tot 
such  purposes,  the  city  may  recover  so  much  of 
the  land  as  is  not  required  by  the  company  for 
its  presmt  and  future  necessitiea. 
^[Ed.  Note.— For  other  caaea,  see  Railroads, 
Cent  Dig.  H  17ft-182;  V^T&g.  |  7K»] 

8.  Bajlboads  (S  82»)— Deed  to  Compant— 
Conditions— Bbeach— BuBDEit  of  Pboof. 

In  ejectment  by  a  dty  to  recover  land 
deeded  by  it  to  a  railroad  company  to  be  used 
only  for  railroad  purposes,  the  burden  Is  on  the 
dty  to  establish  its  contention  that  the  portion 
of  the  land  claimed  by  it  la  nOt  needed  oy  the 
company  for  such  purposes. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  213-219 ;  Dec  Dig.  }  82.*J 

9.  Railboads  (J  72*)— Deed  to  Coicfawt— 
Construction— "At  Ant  Time." 

Where  a  city  passed  a  resolution  which 
was  subsequently  recited  in  a  deed  giving  to  a 
railroad  company  the  right  to  appropriate  "at 
any  time"  so  much  of  certain  land  as  was 
necessary  for  its  corporate  uses,  the  phrase 
quoted  meant  "within  a  reasonable  time,"  as 
determined  from  the  circumstances  of  the  par- 
ticular case. 

[Ed.  Note.— For  other  eases,  see  RaUroads, 
Cent  Dig.  H  168-178;  Dec  JWg.  |  72.* 

For  other  definitiona,  see  Words  and  Phrases, 
First  and  Second  Series.  At  Any  Time.] 

Appeal  from  Court  of  Gonmum  Pleaa,  Bile 
County. 

Ejectment  by  the  Oty  of  Brie  agolnet  the 
Pennsylvania  Railroad  Company  and  another. 
From  judgment  for  plalntifl,  defendants  ap- 
peal. Reversed. 

Argued  before  FELL^  C.  J.,  and  BBOWN, 
MESTREZAT,  POTTER,  and  BLKIN,  JJ. 

John  G.  Johnson,  of  Philadelphia,  TJ.  P. 
Bossiter,  of  Erie,  and  Frauds  X,  Gowen,  of 
Philadelphia,  for  appellants.  Henry  A.  Clark, 
Charles  P.  Hewes,  and  Charles  H.  English, 
City  SoL.  aU  of  Erie,  for  appeUee. 

ELKIN,  J.  This  Is  an  action  of  ejedxoent 
for  certain  described  lands  located  in  the  city 
of  Erie.  The  city  obtained  Its  tlUe  by  a 
grant  from  the  commonwealth,  but  subse- 
quently conveyed  to  the  railroad  company 
for  its  corporate  uses.   The  uses  were  partic- 
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nlariy  q>eellled  in  tbe  gnuit»  and  tbls  emt- 
mentlon  was  followed  by  tbe  g«aeral  provi- 
doD  tbat  the  land  was  to  be  held  and  en- 
joyed, not  only  for  tbe  specified  nses,  but  "for 
such  other  objects  as  appertain  to  the  legiti- 
mate bnslneas  of  aald  company,  authorized 
by  tb^  charter  or  act  of  inootporatton." 
From  this  It  clearly  appears  that  the  grant 
was  made  for  certain  spedfled  and  limited 
OSes.  It  la  not  contended  tbat  the  railroad 
company  has  diverted  the  land  conveyed  to 
uses  not  contemplated  by  the  grant,  bnt  It  Is 
complained  tbat  only  a  small  portion  of  the 
entire  tract  Is  being  used  for  the  corporate 
pnrpoaes  of  appellant,  and  tbat  In  any  eveaU 
niider  the  conditions  of  the  conveyance,  the 
railroad  otHiipany,  has  the  rl|^t  to  use  only 
so  much  of  the  land  as  may  be  necessary  for 
its  corporate  porposes.  This  question  will 
be  dlscnssed  later. 

[1,2]  The  first  question  to  be  determined 
Is  the  nature  of  the  estate  granted.  Was  It 
an  absolute  estate  In  fee  simply  with  all  the 
InddeutB  of  ownership,  Indudhig  the  right 
to  sell  and  convey,  or  was  It  an  estate  upon 
condition  subject  to  a  defeasance  for  condi- 
tion broken?  We  think  the  deed  itself  an- 
swers this  question.  It  was  a  grant  of  land 
to  be  used  and  enjoyed  by  the  railroad  com- 
pany tor  Its  corporate  porposes.  The  deed 
read  In  connection  wlfli  the  resolution  of 
1853,  and  these  must  be  construed  In  pari 
matola,  means  tbat  the  land  in  question  was 
to  be  used  for  such  purposes  as  appertain  to 
the  legitimate  business  of  the  railroad  com- 
pany under  Its  ciharter  powers.  The  condl- 
tUms  annexed  to  the  grant  were  valid  and 
binding  upon  the  parties.  They  are  not  a 
xestnUnt  upon  allenatlw,  nor  do  tiiey  violate 
the  rule  against  perpetuities.  Penna.  Horti- 
cultural Society  V.  Craig,  240  Pa.  187,  87 
Atl.  6TS. 

[1,4]  Tbe  laOroad  company  aocq^ted  the 
conveyance  subject  to  the  conditions,  and  the 
dt7  tdearly  has  the  right  to  rfr«nter  for  con- 
dition bnOuot  unless  there  be  a  :iralver  or 
an  estoppd.  Tbe  railroad  company^  however, 
baa  die  prima  fade  legal  title  to  tbe  proper- 
ty, and  Is  in  possession  at  the  same.  It  has 
been  in  possesion  and  eajoymeut  of  the  land, 
exercising  the  rights  of  ownership,  paying 
taxe^  occupying  a  considerable  portion  of  it 
for  proper  corporate  purposes  for  more  than 
00  years.  In  this  situation  the  burden  was 
Wk  the  dty  to  show  a  clear  right  to  re-^ter. 
^e  first  question  for  decision  is  whether  the 
dty  bore  tbe  burden  by  making  out  a  prima 
fade  case.  All  that  was  shown  as  to  the  use 
of  the  land  was  that  a  large  part  of  It  was 
not  at  present  used  for  railroad  purposes,  or 
Indeed  for  anything  else.  As  to  the  use  of 
the  laqd,  there  was  no  condition  lm)ken. 
Whether,  under  the  terms  of  the  grant,  the 
railroad  company  is  entitled  to  hold  all  of 
the  land  when  It  only  uses  part  of  it  is  an- 
other question,  Tbe  terminus  of  the  railroad 
■tfU  continues  to  be  In  tbe  dty  of  Bzl^  and 
02  A.— 18 


hence  there  is  no-breadi  of  omditlan  In  this 
respect  The  pier,  althoogh  commenced,  was 
never  completed,  and  in  tbls  respect  a  condi- 
tion of  the  grant  was  broken.  Does  this  give 
the  dty  the  right  to  re-enter?. 

II,  I]  The  answer  must  be  In  the  affirma- 
tive, unless  tbe  dty  waived  the  condition,  or 
by  Its  acta  Is  estopped  from  asserting  the 
right  to  claim  title  and  possession.  Did  the 
dt7  waive  the  condition  requiring  the  build- 
ing of  the  pier?  If  It  did,  it  cannot  assert 
the  right  to  re-enter  on  this  groimd.  In  this 
connection  we  can  only  discover  tbe  Inten- 
tion of  the  parties  by  what  they  did.  The 
coondls  of  the  dty  of  Erie  in  1863  passed  a 
resolution  giving  the  land  In  question  to  the 
railroad  company,  on  condltl<m  tliat  the  land 
should  be  devoted  to  its  proper  corporate 
uses,  tbat  the  dty  should  be  the  terminus  of 
the  railroad,  and  that  the  railroad  company 
build  a  pier,  l^e  railroad  company  under- 
took the  building  of  the  pier  and  spent  a 
targe  sum  of  money  in  its  constmctl<m,  but 
tor  some  reason,  not  explained  by  the  testi- 
mony, the  pier  was  not  completed.  The  reso- 
lution of  1853  required  the  bulldli^  of  the 
pier  within  two  years  from  that  time,  and 
the  work  tbat  was  done  on  It  must  have 
been  within  the  two-year  limit  It  was  then 
abandoned,  but  tlie  record  does  not  disclose 
why.  However,  in  1868,  the  pier  not  having 
beoi  completed,  and,  so  far  as  we  are  advised 
by  tbe  record,  work  on  it  having  been  en- 
tirely abandoned,  dty  coundls  again  took  up 
the  subject,  evidently  with  the  intention  of 
finally  adjusting  tbe  matters  In  controversy 
betwem  the  dty  and  the  railroad  company. 
At  ttiat  time  tbe  building  of  the  pier  was  the 
only  matter  that  could  have  been  in  contro- 
versy, because  the  railroad  company  was  not 
attempting  to  divert  the  land  from  the  de- 
dared  uses,  tbe  d^  still  remained  the  termi- 
nus, and  tbe  only  matter  about  which  the 
dty  bad  the  right  to  complain  was  failure  to 
complete  tbe  pier.  This  was  the  situation 
\rhm  both  duunbers  of  dty  coundls  voted  to 
execute  a  deed  ctuiveying  the  property  to  tbe 
railroad  company.  In  that  deed  nothing  is 
said  about  the  building  of  a  pier,  except  as 
It  appsars  In  a  redtal  of  the  resolution  of 
1868,  upon  whidi  the  action  of  councils  was 
based.  But  It  must  not  be  ova*looked  that 
this  redtal  of  the  resolution  of  1863  contain^ 
ed  the  requirement  that  the  pier  be  built 
within  two  years.  This  limit  had  expired 
several  years  before  council  took  actl<m  and 
executed  the  deed  of  1869.  Clearly  coundls 
must  have  intended  to  waive  the  limitation 
of  two  years  when  they  voted  to  make  a  deed 
of  conveyance  to  the  railroad  company. 
There  Is  no  escape  from  tbe  condusion  that 
the  limitation  of  time  for  the  building  of  tbe 
pier  was  waived  by  making  tbe  deed  of 
1868.  If  this  condition  was  waived,  it  would 
seem  to  be  a  reasonable  inference  that  other 
condltlcms  relating  to  tbe  building  of  the 
pier  were  likewise  waived.  The  inference  ii 
strengthened  by  the  fact  tbat  the  covenants 
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of  tbe  deed  of  1869  are  silent  on  the  subject 
of  boUding  the  pier.  When  coandla  met  In 
1859  to  consider  this  question,  they  were  con- 
fronted with  the  situation  that  the  pier  was 
not  buUt,  that  work  upon  it  had  been  abau- 
dwed,  and  yet,  notwithstanding  these  facts, 
they  voted  to  make  the  deed,  and  subsequent- 
ly eieeuted  It,  without  any  express  provi- 
sions requiring  tbe  building  of  the  pier.  Tbe 
railroad  company  had  then  been  In  posses- 
sion several  years,  and  has  continued  In  that 
possession  to  the  present  time.  After  the 
delivery  of  the  deed,  the  city  did  not  attempt 
to  disturb  the  railroad  company  In  the  exer- 
cise of  its  rights  of  ownership,  but  recogniz- 
ed its  title  by  tbe  assessment  and  collection 
of  taxes.  This  situation  has  remained  un- 
disturbed for  more  than  half  a  century.  The 
city  has  not  demanded  the  building  of  tbe 
pier,  has  not  disputed  the  possession  of  tbe 
railroad  company,  and,  until  this  suit  was 
Instituted,  has  acquiesced  In  tbe  assertion  by 
the  railroad  company  of  Its  ownership  and 
right  of  possession.  Under  these  facts,  we 
feel  it  to  be  our  duty  to  declare,  as  a  matter 
of  law,  that  the  city,  by  the  deed  of  1859, 
the  assessment  of  taxes  for  a  long  period  of 
years,  and  the  recognition  of  the  title  of  tbe 
railroad  company  during  all  that  time,  must 
l>e  held  to  have  waived  the  condition  requir- 
ing tbe  building  of  tbe  pier. 

[7,  6]  What  has  been  said  disposes  of  most 
of  the  questions  raised  by  this  appeal.  It 
Is  necessary,  however,  to  advert  to  another 
question  which  has  been  incidentally  raised, 
but  which  Is  of  importance  If  the  case  be  again 
tried.  It  Is  clear  from  the  resolution  of  1853 
and  the  recitals  in  the  deed  of  1859  that  the 
grant  was  only  intended  to  give  the  railroad 
company  tbe  entire  tract.  If  ail  of  the  land 
conveyed  were  necessary  for  Ita  legitimate 
corporate  purposes.  The  entire  tract  was 
granted,  and  therefore  the  railroad  company 
has  prima  facie  title  to  the  whole  of  It  But 
this  Is  only  prima  fade,  and.  If  the  dty  can 
show  that  the  necessities  of  the  railroad  com- 
pany do  not  require  the  appropriation  of  the 
entire  tract  for  its  corporate  uses,  the  right 
to  re-enter  and  take  possession  of  so  much  of 
the  land  as  a  Jury  may  find  is  not  necessary 
for  the  corporate  uses  of  the  railroad  com- 
pany clearly  exists.  In  the  determination  of 
this  question,  not  only  the  present,  but  tbe 
future,  necessities  of  the  railroad  company 
must  be  considered.  This  is  a  question  of 
fact  and  can  only  be  determined  upon  the  tea- 
tlmony  that  may  be  offered  relevant  to  this 
important  inquiry.  The  burden  will  be  upon 
the  dty  to  show  what  part  of  the  laud  Is  not 
required  for  the  uses,  purposes,  and  neces- 
sities of  the  railroad  company. 

11]  We  do  not  agree  with  tbe  contention  of 


tbe  learned  counsel  for  appellant  that,  under 
the  terms  of  the  grant,  the  railroad  company 
may  at  any  time  In  tbe  future,  no~  matter 
bow  remote,  claim  tbe  right  to  make  use  of 
any  portion  of  tbe  tract  not  at  present  ap- 
propriated to  corporate  uses,  and  Uiat,  the 
right  to  exerdse  this  privilege  being  unlimit- 
ed as  to  time  and  Indefinite  In  duration,  tbe 
whole  tract  must  be  held  intact  under  the 
deed  of  1859,  until  tbe  railroad  company 
chooses  to  ad  and  make  nse  of  the  land  for 
the  purposes  enumerated  In  the  conveyance. 
It  is  true  the  resolution  of  1853,  which  was 
redted  In  the  deed  of  1859,  did  contain  a 
provision  giving  the  railroad  company  the 
right  to  appropriate  "at  any  time"  so  mudi  of 
the  land  as  was  necessary  for  its  corporate 
uses.  The  phrase  "at  any  time"  must  be  un- 
derstood to  mean  "within  a  reasonable  time," 
and  what  is  a  reasonable  time  Is  a  question 
of  fad  to  be  determined  under  all  tbe  facts 
and  drcumstances  of  tbe  case.  In  this  In- 
stance, the  railroad  company  has  already 
had  60  years  in  whldi  to  exercise  Its  rights 
and  privileges  in  this  respect,  and  cannot 
uow  complain  that  suffident  time  has  not 
been  allowed  to  decide  what  Its  uecessitleR 
may  require.  This  question  can  be  raised  In 
tbe  present  action,  and,  when  the  evidence 
is  offered,  it  will  be  for  the  jury  to  dedde 
how  much  land.  If  any,  in  addition  to  that 
part  of  the  tract  already  actually  appropriat- 
ed, may  be  necessary,  not  only  for  the  pres- 
ent, but  for  the  future,  uses  of  tbe  railroad 
company.  Tbe  railroad  company  cannot  ar- 
bitrarily hold  possession  6f  the  entire  tract. 
If  only  a  fourth,  a  third,  or  a  half  of  it  Is 
required  for  Its  corporate  purposes;  nor  can 
It  refuse  to  take  any  action  in  the  matter  un- 
til such  time  as  the  board  of  directors  choose 
to  act.  This  Question  may  be  dedded  now 
and  In  this  present  action.  The  railroad 
company  will  not  be  limited  to  the  exact 
amount  of  land  In  actual  use,  but  may  show 
what  Its  future  necessities  at  that  point  may 
reasonably  require.  This  will  then  become  n 
question  of  fad;  for  ttie  determination  of  Oie 
jury. 

Tbe  case  was  tried  on  the  wrong  theory 
In  the  court  below,  and  this  has  resulted  in 
much  confusion.  But  according  to  our  view, 
as  above  Indicated,  it  is  unnecessary  to  con- 
sider the  assignments  of  error  in  detail  and 
discuss  the  questions  brought  to  our  atten- 
tion. The  one  question  that  Is  left  for 
determination  Is  whether  tbe  necessities  of 
the  railroad  company  require  the  use  of  the 
entire  trad;  if  not,  how  much  of  tbe  trad 
Is  required  to  meet  its  necessities,  and  how 
much  may  revert  to  the  city. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 
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McGOBMIGK  t.  HANOVEE  TP. 

(Supreme  Conrt  of  Pennsylvania.    July  1, 
1914.) 

1  TbwJTS  (I  37*)  —  PowBB  or  Boakd  —  Em- 

FLOTlfENT  OF  AtTOENBT— VaUDITT  OF  OON- 
TBACT. 

A  contract  between  townaliip  aupervisors 
and  an  attorney  for  legal  services,  to  be  render- 
ed for  a  term  commencinE  with  a  new  fiscal 

Sear,  when  a  new  board  would  be  In  office,  being 
eyond  the  board's  power,  was  invalid,  though 
under  Act  March  2,  1911  (P.  8>,  the  mem- 
ber of  the  board,  who  would  ordinarily  bave  re- 
tired at  the  end  of  the  year,  was  empowered  to 
act  for  another  year. 

[Ed.  Note.— For  other  cases,  see  Towni,  Oent 
Dig.  a  70,  71;  Dec.  Dig.  §  37.*] 

2.  Municipal  Coepoeations  (i  226*)— fow- 
us — Statutobt  Auihoeitz. 

Municipalities  can  exercise  no  powers  ex- 
cept those  expressly  conferred  by  statute  or 
neceasary  to  the  exercise  of  their  corporate  pow- 
er*. 

lEd.  Note.— For  other  cases,  see  Municipal 
Co^rationi,  CenL  Dig.  U  645-650;  Dec;  Dig. 

3.  TOWITS  a  86*)— POWEBS  OF  TOWNSHIP— 
ElfPLOTUfNT  OF  GOUNBCL. 

The  power  of  townships  to  employ  counsel 
is  implied  from  the  fact  that  the^  may  sue  and 
be  sued,  and  in  the  exercise  of  tlus  power,  coun- 
sel may  be  employed  for  a  term  such  as  the 
judgment  of  the  superriaora  may  determine. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  I  69;  Dee.  Dig.  S  36.*] 

4.  TOWKB  <{  87*)— EUFLOTICEITT  OF  COUNSBI. 
— KXEBCISB  OF  GOVEBNUBNIAI.  FUNCTION. 

In  engaging  counsel  for  a  township,  the  su- 
perrisors  act  as  agents  of  the  township  and  are 
exercising  a  goremmental  as  distinguished  from 
a  proprietary  or  boainess  function. 

[Ed.  Note.— For  other  cases,  see  Towna.  Cent 
Dig.  SI  70,  71;  Dec.  Dig.  §  37.*] 

5.  UVNIOIFAI.  COBFOEATIONa  (§  167')- POW- 
EBS  —  '*Qo  VEEN  MENTAL  POWBES"  —  "BUBI- 
NE8B  OB  PbOPBIBIABT  POWBES." 

There  is  a  clear  distinction  between  "gov- 
ernmental powers"  and  "business  or  proprieta- 

S powers"  of  municipalities.  With  respect  to 
e  former,  their  exercise  is  so  limited  that  no 
action  taken  by  the  governing  board  is  binding 
on  its  ■nceesaor,  whereas  the  latter  are  not 
subject  to  such  limitation,  and  may  l>e  exercised 
in  a  way  that  will  be  binding  on  the  municipal- 
ity after  the  board  exercising  it  shall  have  ceas- 
ed to  exist 

[Ed.  Note^For  other  casea,  see  Municipal 
Corporations,  Cent  Dig.  g|  375,  879;  I>ec.  Dig. 
i  167.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  BuBiness  Powers,  also  First  and 
Second  Series,  Governmental  Powers.] 

6l  Towns  (|  39*>— Empx-otment  of  Attob- 
NET  —  Validitt  of  Oontbact  —  Exoebbive 

COKFENSATIOH. 

A  contract  between  a  township  and  an 
attorney  for  the  rendition  of  legal  Ber\'icea  is 
unenforceable  when  so  extravagantly  improvi- 
dent that  its  execution  constitutes  an  unwai> 
ranted  exercise  of  power  by  the  township  su- 
pervisors. 

(Ed.  Note.— For  other  casea,  see  Towns,  Cent 
Dig.  M  TS,  74;  Dec.  Dig.  S  39.*} 

7.  Towns  (S  38*)— Emplotment  of  Attobnet 
—  ExcESBiTX  OouPENBATiON  —  Validity  of 

CONTBACT. 

The  oompensatio&  provided  for  by  a  con- 
tract between  a  township  and  as  attorney,  bind- 


ing the  township  to  pay  the  attorney  and  an- 
other $2,500  each  for  services  rendered  during 
one  fiscal  year,  was  excessive,  in  view  of  Act 
June  12,  1893  (P.  D.  451),  showing  a  legislative 
tielief  that  a  salary  of  $50  per  annum  was  ade- 
quate in  like  cases,  where  the  aervicM  ren- 
dered included  merely  the  trial  of  one  negligence 
case  against  the  township  and  frequent  con- 
sultations with  reference  to  ordinary  current 
business. 

[Ed.  Note.— For  other  eases,  see  Towna,  Gait 
dU.  t  72;  Dec.  Dig.  I  88.*] 

8.  Election  of  Reubdibs  (|  15*)— Attobnet 
AND  Client— Action  fob  Compensation. 
Where,  in  an  attorney's  action  for  compen- 
sation earned  under  an  express  contract  with  a 
township,  plaintiff  declined  the  trial  judge's 
offer  to  permit  him  to  amend  that  he  might 
recover  the  value  of  such  services,  he  could 
not  thereafter  recover  on  the  basis  of  a  quan- 
tum meruit 

[Ed:  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  1  17;  Dec.  Dig.  |  16.*] 

Appeal  from  Conrt  of  Common  Pleas. 
Luzerne  County. 

Assumpsit  by  Peter  J.  McCormick  against 
the  Township  of  Hanover,  for  salary  due 
under  written  contract.  From  judgment  for 
defendant  non  obstante  veredicto,  plalntiCC 
appeals.  Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTBE- 
ZAT,  ELEIN,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

F.  W.  Wheaton,  Abram  Salaburg,  and 
Frank  T.  McCormick,  all  of  Wllkes-Barre, 
for  appellant  John  D.  Farnham,  Charles 
B.  Lenaban,  and  T.  F.  McLaugblin,  all  of 
Wllked-Barre,  for  appelleo. 

STEWART,  J.  The  board  of  supervisors 
of  Hanover  township,  a  township  of  second 
class  of  LuKerne  county,  by  written  contract 
dated  15tli  December,  1910,  engaged  the  plaln- 
tiOf  and  another  as  counsel  for  the  next  ensu- 
ing fiscal  year  beginning  with  the  first  Mon- 
day In  March,  1911,  at  a  salary  of  $2,500  for 
each.  The  appellant,  not  having  been  paid 
any  part  of  the  salary  stipulated  for  In  the 
contract,  brought  the  present  action  to  re- 
cover. The  township  defended  on  the  ground 
that  the  contract  on  part  of  the  super^'isors 
was  ultra  vires,  and  on  the  further  ground 
that  it  had  been  abrogated  by  a  subsequent 
contract  entered  into  between  the  same  super- 
visors and  a  taxpayer  for  the  repair  of  the 
roads  during  the  fiscal  year,  pursuant  to 
the  provisions  of  the  act  of  June  12,  1S93 
(P.  L.  451).  The  trial  resulted  in  a  verdict 
for  the  plalutlCt  for  the  full  amount  of  the 
claim,  which  on  motion  was  set  aside,  and 
judgment  non  obstante  was  thereupon  en- 
tered for  the  defendant  In  bis  opinion  filed, 
the  learned  trial  judge  sustained  the  second 
objection  urged  by  defendant,  and  held  that 
the  later  contract  for  the  repair  and  main- 
tenance of  the  public  roads  with  a  taxpayer 
abrogated  the  earlier  one  with  the  plaintiff, 
inasmuch  as  by  the  later  contract,  under  the 
act  of  assembly  authorizing  it,  tlie  duty  and 
burden  of  engaging  and  compaoaattng  counsel 
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was  imposed  on  tbe  contracting  taxpayer. 
The  cqiilDlon  leares  little  room  to  doubt  that 
the  first  objection  wonld  hare  been  sustained 
as  well  bot  tor  the  fact  that  plaintiff  did  not- 
withstanding render  professional  aervlces 
during  the  time  provided  for  in  the  contract 
The  acceptance  of  such  service  by  tbe  board 
of  snperrlsors  was  held  by  the  court  to  be  a 
ratification  of  the  contract.  The  conclusion 
we  have  reached  is  unaffected  by  this  feature 
of  the  case,  and  dlscnsidon  of  it  is  there- 
fore unnecessary. 

[1-4]  We  shall  confine  ourselves  to  a  con- 
sideration of  defendant's  first  objection.  Was 
the  contract  made  with  the  plaintiff  within 
tbe  scope  of  the  powers  of  the  supervisors? 
We  are  of  opinion  that  it  was  not,  for  tbe 
following  reasons:  First,  because  the  con- 
templated employment  of  the  plaintiff  was 
for  a  term  to  begin  after  a  new  fiscal  year 
had  been  entered  upon  during  which,  except 
for  the  unusual  conditions  here  existing,  a 
board  otherwise  constituted  than  this  would 
have  been  In  office ;  and,  second,  because  tbe 
contract  was  so  extravagantly  Improvident,  In 
view  of  the  circumstances  disclosed,  that  it 
la  to  be  condemned  as  an  unwarranted  ex- 
ercise of  power.  As  to  the  first,  it  ie  an 
undisputed  rule  that  municipalities,  no  mat- 
ter how  high  their  grade,  can  exercise  no 
powers  save  those  for  which  there  Is  express 
statutory  authority,  or  such  as  are  necessary 
to  the  exercise  of  tlielr  corporate  powers,  and 
are  therefore  implied.  While  to  some  of 
higher  grade  the  power  to  employ  counsel  Is 
expressly  given,  as  In  the  case  of  cities  and 
boroughs,  no  such  power  la  given  to  town- 
ships; but  our  own  cases  are  frequent  In 
whl<di  the  implied  power  in  townships  to 
engage  such  services  is  fully  rec<^lzed. 
When  express  authority  is  given  the  rule  of 
strict  construction  prevails,  not  to  the  extent 
of  defeating  the  plain  purpose  of  the  grant, 
but  to  the  end  that  the  grant  may  not  be  ex- 
tended to  embrace  what  Is  not  clearly  implied 
as  a  necessary  means  to  its  efficient  operation. 
So,  when  what  is  relied  upon  is  an  implied 
grant  of  power  the  same  rule  prevails,  and 
that  particular  power  can  be  conceded  only 
when  it  clearly  appears  necessary  to  carry 
out  the  duties  or  obligations  expressly  or 
Impliedly  Imposed.  Because  townships  may 
sue  and  be  sued  we  have  repeatedly  held  that 
it  Is  within  their  Implied  power  to  employ 
counsel;  and  this  they  may  do  as  occasion 
arises,  or  engage  counsel  for  a  term,  as  the 
Judgment  of  the  supervisors  may  determine- 
In  engaging  counsel  supervisors  are  acting 
as  the  agents  of  tbe  township,  and  are  ex- 
ercising a  governmental  as  distinguished  from 
a  proprietary  or  business  function,  a  distinc- 
tion to  which  we  shall  refer  later.  That  the 
contract  In  the  present  case  was  for  services 
to  be  rendered  during  an  entire  year  does 
not  in  Itself  therefore  expose  it  to  adverse 
criticism,  but  associated  with  this  is  an- 
other feature  wliich  is  of  fatal  significance. 
Tbe  contract  was  entered  Into  December  IS, 


1910.  The  year's  Mrvlee  was  to  begin  tbe 
first  Monday  of  Marcli,  1911.  when  the  new 
fiscal  year  next  ensuing  was  to  begin.  Under 
usual  and  ordinary  conditions  a  board  of  su- 
pervisors clianges  with  each  fiscal  year  by  the 
expiration  of  the  term  of  service  of  one 
mipervisor,  to  whose  place  a  newly  elected 
supervisor  succeeds.  Therefore  the  contract 
with  the  plaintiff  was  for  the  services  to  be 
rendered  under  a  succeeding  administration, 
which  was  ther^y  denied  the  right  of  chooe- 
ing  Its  own  legal  assistants.  That  this  was  in 
excess  of  the  power  of  tlie  contracting  board 
is  established  by  abundant  authority. 

[I]  A  very  apposite  caae  In  this  connection 
la  that  of  Jay  County  Board  of  Commission- 
ers V.  Taylor,  123  Ind.  148,  23  N.  B.  752,  T 
L.  R.  A.  160.  It  was  there  held  that  where 
a  board  of  county  commiasloners  attempts  to 
employ  a  legal  advisw  for  a  period  of  thre« 
years,  to  commence  three  months  in  the  fu- 
ture, and  after  the  time  for  the  election  of  a 
person  to  fill  tbe  vacancy  caused  by  the 
plratlon  of  tbe  term  of  office  of  one  member 
of  the  board,  the  term  of  employment  extend- 
ing over  a  period  during  which  all  the  mem- 
bers of  the  board  as  constituted  at  the  time 
of  the  contract  will  retire  therefrom  unless 
re-elected,  such  contract  la  against  public 
policy  and  void.  The  decision  In  the  case  re* 
ferred  to  rests  on  the  clear  distinction,  uni- 
versally recognised,  between  tbe  government- 
al and  businesa,  or  proprietary,  powers  of 
munidpalltles.  With  respect  to  the  former, 
th^r  exercise  la  so  limited  that  no  action 
taken  by  the  governing  body  is  binding  up- 
on ita  successor,  whereas  the  latter  are  not 
subject  to  such  limitation,  and  may  be  ex- 
ercised In  a  way  that  will  be  binding  npoa 
the  municipality  after  tbe  board  exercising 
it  shall  have  ceased  to  exist,  as,  tot  example 
In  the  case  of  contracts  for  the  supidy  of 
water  in  boroughs  and  the  making  and  re- 
pairing of  roads  in  townships.  In  State  v. 
Hudson,  27  N.  J.  Law,  214,  it  ia  held  tliat 
where  the  nature  and  charaetw  of  an  ofiQoe 
of  employment  is  such  as  to  require  a  munici- 
pal board  or  officer  to  exercise  a  supervising 
control  over  the  appointee  or  employe,  to- 
gether with  the  power  of  removal,  such  em- 
ployment or  contract  of  employment  by  the 
board  is  tbe  exercise  of  the  governmental 
function,  and  contracts  relating  thereto  most 
not  be  extended  beyond  tbe  life  of  the  board. 
This  doctrine  is  again  recognized  in  Omaha 
Water  Co.  v.  Omaha,  147  Fed.  1,  77  C.  G.  A. 
267.  12  L.  K.  A.  (N.  S.)  736,  8  Ann.  Gas.  614, 
wbere,  in  an  Qpinlta  bj  Sanborn,  Ol  It  Is 
said: 

"Id  the  exercise  of  powers  wliich  are  strictly 
governmental  or  legislative,  tha  officers  of  a  <dty 
are  trustees  for  the  public,  and  they  may  make 
no  grant  or  contract  which  will  bind  the  mo* 
nicipality  beyond  tho  terms  of  their  offices,  be- 
cause they  may  not  lawfully  circumscribe  tbt 
legislative  powers  of  their  successors." 

The  contention  on  part  of  appellant  ia  that 
though  this  rule  be  conceded,  it  ia  without 
application  here,  since  the  persona  who  eon- 
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Btttutaa  ttw  naat  waeeaMag  board  aC  nweiv 
Tlam  were  Ota  same,  the  term  of  the  one 
■nperrlaor  who  would  liave  sone  ont  ct  office 
In  the  Hp  rise  of  1911  baring  beea  extended 
br  tbe  act  of  Match  2,  lAll  (P.  L.  8),  the  ob- 
ject of  whlfih  was  to  porerait  any  taiatas  In 
the  term  of  office  because  of  certain  propoaed 
amoidmaita  to  the  Conatltatlon.  A  imflBcient 
answer  to  this  la  that  the  contract  under  con- 
sideration waa  entered  Into  prior  to  this  en- 
actment, and  Ua  l^allty  la  to  be  determined 
br  condltiona  then  exlatlng.  When  the  con- 
tzact  waa  entered  Into  the  board  of  aaperrla- 
ors  waa  proposing  by  Its  action  to  bind  a  anc- 
oeedlng  admlnlatratlon,  which,  bo  far  as  It 
knew  or  could  know,  wonld  be  dlflerenOy 
composed.  The  mere  fact  that  the  one  mem- 
ber, who  ordinarily  would  hare  retired  with 
the  oddratton  of  hla  term,  waa  aabaeqnently 
eaipowered  to  act  for  anothw  year  cannot  ex- 
empt from  the  application  of  the  rule.  To  al- 
low anch  exceptional  drcnmstances  to  so 
operate  wonld  be  to  sacrlfira  principle  in 
order  to  ralidate  a  contract  which  when  en- 
tofid  Into  was  unmistakably  ultra  vires.  The 
objection  we  have  been  considering  is  fatal 
to  the  plaintiff's  case:  the  contract  was  ultra 
Tlies,  and  therefore  incapable  of  ratification. 

II,  7]  The  luTalldlty  of  the  contract  for  the 
second  reason  above  indicated  is  quite  as  ap- 
parent The  circumstances  existing  at  the 
time  the  contract  was  entered  into  here  call 
tor  remark.  We  have  adverted  to  the  fact 
that  it  was  executed  tiiree  months  in  advance 
of  the  period  when  any  service  would  be  re- 
qnlred  of  the  plaintiff.  Another  fact,  not 
without  slgniflcance,  is  that  it  was  executed 
at  a  time  when  plaintiff  stood  in  relation  of 
counsel  to  the  board  under  a  then  existing 
and  uncompleted  contract  So  far  as  ap- 
pears Uiere  was  nothing  In  the  situation  call- 
ing for  haste  or  expedition  in  the  8electi<m  of 
ooanseL  Nor  was  there  In  anticipation  any- 
thing that  would  require  of  counsel  employed 
exceptional  service.  So  far  as  could  be  fore- 
seen nothing  out  of  the  ordinary  and  usual 
business  would  call  for  counsers  assistance 
and  service;  on  the  contrary,  the  board  and 
counsel  faced  a  contingency  certainly  to  be 
anticipated  which,  if  it  occurred — and  It  did 
occur-^ould  very  materially  lighten  the 
duties  of  the  supervisors  and  correspondingly 
iMs^  the  labor  and  responslbtlitT  of  coun- 
sel The  parties  are  held  to  the  knowledge  of 
the  fact  that  under  the  provisions  of  the  act 
of  June  12,  1888  (P.  L.  461),  any  Uxpayer  of 
the  county  could,  before  the  beginning  of  the 
next  fiscal  year,  with  the  approval  of  the 
court  acquire  the  r^t  to  furnish  all  the 
material  and  labor  necessary  for  the  opening, 
laakli^,  and  repairing  the  highways  and 
bridges  of  the  township,  thus  relieving  the 
supervisors  from  all  duties  and  responrtbility 
in  connection  therewith,  except  that  It  would 
remain  for  them  to  view  and  Inspect  the 
maUng  and  repairing  of  the  roads  done  un- 
to the  taxpayer'a  contract  at  least  once 
erery  month,  and  satia^  themselves  that  the 


work  had  been  flUthfnUy  done  before  final 
settlement  should  be  made.  The  act  requires 
of  the  contracting  taxpayer  that  he  shall 
firat  give  bond  wlQi  ap^ved  BecnEU7  fi»r 
the  faithful  performance  at  his  contract  and . 
the  saving  harmless  the  townddp  from  any 
loss  or  claim  by  reason  of  his  failure  to  per- 
form his  contract;  and  it  further  provides 
for  the  aelectlai  the  aiqterrlBora  of  coun- 
sel and  the  payment  of  a  salary  of  $90  to 
Boch  connad  by  Uie  ccatractor.  In  ttie  leg- 
Islatlve  mind  the  salary  of  $00  per  annum 
waa  adequate  compenaatUm  for  services  ren- 
dered by  counsel — let  us  say  to  the  contract- 
lug  tasQiayer  exclnaively,  thoui^  It  la  no* 
where  so  written  In  tiie  act  In  the  eatlma- 
tl<ni  of  Oie  snperTlsora  as  we  see  by  thla 
contract  aside  from  the  service  rendered  to 
the  contractor  who  baa  all  the  actual  duties 
to  perform  of  "^ftfc^irig  and  repairing  the  roads 
and  bridges,  the  additkmal  BOTvlce  to  the 
supervisora,  whose  duties  were  largely  con- 
fined to  InapectloD,  coold  only  he  adeouately 
compensated  by  a  year's  a^ary  of  fS,O0(k. 
Certainly  a  contract  for  a  salary  In  audi 
amount  In  Tlew  of  the  altnatlon  under  which 
thla  waa  made,  calls  for  deae  acmtlny.  ^ot 
only  80,  but  whoi  It  la  challenged  In  a  court 
It  can  be  sustained  only  as  it  oan  be  shown 
to  be  reaBoniU>le  becauae  ot  tmuaual  and  ex- 
traordinary condltiona.  We  need  no  other 
authority  than  the  case  of  Obatv  Ooun^  v. 
Barber,  97  Pa.  465.  There  waa  no  pr^snae 
here  that  unusual  or  extraordinary  drcum- 
atancee  existed,  while  the  particulars  of  the 
service  r^dered  by  plaintiff  and  his  ciA- 
league,  aa  teattfled  to  by  himself,  would  aatla- 
^  any  profeaslonal  mind  that  Uie  aervloe  in 
character  and  amoant  bore  no  reaaonaUe  re- 
latbm  to  the  aalazy  stUnilated  for.  The  aerv- 
ioea  rendered  included  the  trial  of  one  neg- 
ligence caae  against  Uie  township,  ahd  fre- 
quent consaltati<»u  with  reference  to  or- 
dinary current  business,  but  nothing  more. 
Dpon  a  careful  review  of  the  case  we  have  no 
hesitancy  In  sayli«  Uiat  the  contract  waa  for 
a  salary  unconsdonable  In  amount  and 
that  to  thla  extent  it  contravoied  public 
policy.  We  follow  the  case  of  Cheater  Coun- 
ty V.  Barber,  97  Pa.  466,  where  thla  court 
in  passing  upon  a  contract  with  conneel,  aaid: 

"We  rest  oar  decision  upon  the  broad  ground 
that  the  commissioners  bad  no  power  to  bind 
the  county  by  mtch  a  cootract;  that  it  was 
against  public  PpUcj,  and  therefore  null  and 
void.  *  *  *  These  commlasionerB  were  act- 
ing in  a  fiduciary  character.  They  were  but 
trustees  of  the  money,  when  received,  for  the 
use  of  the  county.  When  therefore  they  con- 
tracted to  give  one-balE  of  it  to  the  plaintiffs 
for  their  services,  they  exceeded  their  power. 
They  were  giving  away  what  did  not  belong  to 
them.  As  well  might  a  traatee  contract  to 
give  away  one-half  of  the  tmat  estate  as  com- 
pensation to  counsel  for  services  in  connection 
therewith.  And  If  be  may  give  away  one-half, 
why  not  three-fourtha  or  even  a  greater  propor- 
tion? Can  it  be  doubted  that  a  court  of  equity 
would  strike  down  auch  a  contract  as  improvi- 
dent and  a  legal  fraud?" 

[I]  We  have  adverted  to  the  fact  that  not* 
withatandtng  the  drcnmatances  referred  tcb 
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I^intltr  and  his  aasodates  ffld,  under  the 
terms  of  ttidr  employment,  render  profes- 
sional services  to  the  supervisors  during  the 
fiscal  year  covered  by  their  contract  In  view 
■  of  this  fact,  in  order  that  plaintiff  might  re- 
cover for  the  value  of  such  service,  the  trial 
judge  offered  him  an  opportunity,  before  the 
case  was  ctmcluded,  to  amend  his  statemoit. 
This  plaintiff  declined,  preferrii^  to  stand 
on  his  contract  and  take  the  risk.  If  It  now 
results  that  for  these  services  there  can  be 
no  recovery  on  the  basis  of  a  quantum  meruit, 
Uie  respoDslbility  for  such  result  must  rest 
with  the  plaintiff  himself;,  The  assignments 
of  error  are  overmled,  and  the  Judgment 
Is  affirmed. 


SECOND  NAT.  BANK  OF  MECHANICS- 
BURG  V.  GRAHAM. 

(Supreme  Court  of  Pennsylvania.  July  1,  lfil4.) 

1.  BiiJ.8  Ann  Notes  (|  SOI^V-Disdhabob  of 

INDOBSEB— EDCTENBION  OT  TIME. 

Where  the  holder  of  a  negotiable  note,  after 
maturity  and  for  a  consideration,  extends  the 
time  of  payment  for  a  definite  period,  an  indora- 
er  not  consenting  thereto  is  relieved  from  lia- 
bility, under  the  express  provisioDS  of  N^otl- 
able  Instrument  Law  of  May  16, 1901,  i  120  (P. 
L.  210). 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S8  700-721;  Dec.  Dig.  { 
301.»] 

2.  Bills  akd  Notes  (g  301*)— Dibchabqe  or 
Indorbeb— !E}xTEN8ion  of  Tiub. 

The  mere  taking  of  another  instrvment  as 
collateral  for  a  note  is  not  such  an  extension  of 
time  as  will  discbarge  an  indorser,  under  the  Ne- 
gotiable Instrument  Law  of  May  16,  1901,  i 
120  (P.  L.  210) . 

[Eid.  Note. — For  other  cases,  see  Bills  and 
Notes.  CenL  Dig.  |$  706-721;  Dec.  Dig.  S 
301.*I 

3.  Btllb  AifD  Notes  (S  301*)— Dischabob  or 
I NDOBSER— Extension  of  Time. 

In  order  for  an  agreement,  purporting  to 
extend  the  time  of  payment  of  a  note,  to  dis- 
charge  an  Indorser.  ander  the  Negotiable  Instru- 
ment Law  of  May  16, 1901.  {  120  (P.  L.  210).  it 
must  bind  the  holder  oC  the  note  and  prevent  him 
from  suing  the  principal. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig,  §§  706-721;  Dec  Dig.  8 
301.*] 

i.  Bills  and  Notes  (|  499*)— Payment— Bijb- 

DEN  OP  Pboof, 

In  an  action  against  an  indorser  on  a  note, 
the  burden  was  on  defendant  to  prove  his  con- 
tention that  the  holder  of  the  note  had  accepted 
a  new  note  in  payment  of  the  one  sued  on. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  1682,  1695-1697;  Dea  Dig. 
S  499.*] 

5.  Bills  and  Notes  (I  527*)— Extension  op 
Time  of  Payment- Acceptance  op  Inteb- 
est— evide.nce. 

In  an  action  against  an  indorser  on  a  note, 
evidence  of  the  receipt  of  interest  in  advance  for 
a  period  beyond  the  maturity  ot  the  note  was 
prima  facie,  but  not  conclusive,  proof  of  an 
agreement  extending  the  time  of  payment. 

[Kd.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  1847-1856;  Dec.  Dig.  { 
527.*] 


6.  Bills  and  Notes  (!  527*)  —  Action 

AOAZRST    InDOBSBB—ExTBNSION    of  TlMB— 

Sufficiency  op  Evidence. 

Evidence,  in  an  action  against  the  indorser 
on  a  note,  held  insoffident  to  show  that  the  time 
of  payment  was  extended  by  the  holder  without 
the  indorser's  consent 

[Ed.  Note.— For  other  cases,  see  Bills  and 
No^te^  Cent  Dig.  gS  1847-1S55;   Dec.  Dig.  8 

Appeal  from  Coart  of  Common  Pleaa,  Cum- 
berland County. 

Assumpsit  by  the  Second  National  Bank  of 
Meclianicsburg  against  John  Graham,  as  In- 
dorser on  a  note.  From  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Argued  before  FELL,  C  J.,  and  BROWN, 
MESTBEZAT,  POTTER,  and  ELKIN.  33, 

S.  P.  Light,  of  Lebanon,  W.  H.  McCrea,  of 
NewviUe,  and  Cbnrad  Hambleton,  of  Carlisle, 
for  appelant  S.  B.  Sadler  and  S.  E:  Base- 
hor^  both  of  Garlisle,  for  appellee. 

HESTREZAT,  J.  This  Is  an  action 
brought  by  the  Second  National  Bank  of  Me- 
chanicsburg,  the  holder,  against  John  Gra- 
ham, the  last  indorser,  of  a  promissory  note 
for  $3,200,  which  was  drawn  by  the  Ameri- 
can Union  Telephone  Compauy  to  its  own 
order,  dated  April  21,  1910,  and  payable 
three  months  after  date.  With  the  note  was 
deposited  by  the  maker  $10,000  of  the  com- 
pany's bonds  as  collateral  security  for  its 
payment,  which  were  subsequently  sold  and 
the  proceeds  applied  in  part  payment  of  the 
Indebtedness. 

The  facts  of  the  case,  as  stated  by  the 
learned  trial  Judge  in  his  (pinion  overruling 
the  motion  for  Judgment  non  obstante  vere- 
dicto, may  be  summarized  aa  follows:  After 
the  execution  and  delivery  of  the  note  on 
April  21,  1910,  and  before  its  maturity,  the 
drawer,  the  American  Union  Telephone  Com- 
pany, was  placed  in  the  hands  of  a  receiver 
under  proceedings  instituted  in  the  United 
States  Circuit  Court  On  July  13th  the  cash- 
ier of  the  plaintiff  bank  notified  the  drawer 
that  the  note  would  mature  on  July  21jst, 
with  the  request  for  part  payment  on  renew- 
al. On  July  15th 'the  receivers  sent  to  the 
bank  a  collateral  note  at  four  months,  with 
interest,  dated  July  21,  1910,  the  date  of  the 
maturity  of  the  $3,200  note,  with  the  express 
stipulation  that  it  was  to  be  treated  as  col- 
lateral only  and  not  as  payment  of  the  note 
maturing  July  21st  which  should  be  retaiued 
by  the  bank.  The  original  note  was  protest- 
ed on  July  2l3t,  and  the  collateral  note  re- 
tained by  the  bank.  The  United  States  Cir- 
cuit Court  issued  an  order  restraining  the 
holders  of  notes  and  other  obligations  of 
the  telephone  company,  secured  by  collateral 
pledged  for  their  payment  from  disposing  of 
the  collateral  until  August  1,  1911.  The 
plaintiff  acknowledged  the  receipt  of  the  no- 
tice of  the  restraining  orders  "without  bind- 
ing the  bank  in  any  way  to  the  prejudice  of 
its  rights  against  Indorsers,  or  in  any  way 
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dlstnrbbif  the  lights  and  equities  fbe  In- 
dorsexa  on  our  note  against  the  American 
Vnlon  TdejdiODe  Company." 

On  August  18,  lAlO,  .the  reoelTer  wrote 
the  bank  remitting  $64  Interest  on  tlie  col- 
lateral note  due  November  21,  1910,  and  on 
the  latter  date  a  new  collateral  note  was 
sent  to  Qie  bank  by  the  receivers  to  renew 
the  one  dated  Jnly  21st  preceding,  accom- 
panied by  a  written  agreement  that: 

"Such  new  note,  and  any  and  all  renewals 
and  sQbstitatiom  of  the  same,  •  *  *  shall 
not  be  taken,  considered,  or  constrned  as  pay- 
ment in  whole  or  in  part  of  the  note  first  above 
referred  to  (of  July  2l8t),  but  that  inch  other 
notes,  ^eaewah^  and  substltutlona  are  simply 
as  additional  or  collateral  security  for  the  debt 
represented  by  the  note,  •  •  •  and  •  •  • 
that  the  transaction  above  mentioned,  and  the 
discount  of  such  new  note  and  renewals  there- 
of, *  *  •  and  the  entries  •  *  •  upon  the 
books  of  the  said  iMink  in  relation  thereto  shall 
not  operate  or  be  construed  as  a  release  of 
any  of  the  makers  or  indorsers  of  the  note  first 
above  referred  to  (of  July  21st),  nor  as  an 
extenaion  or  agreement  to  extend  the  time  of 
payment  of  the  note  first  above  mentioned,  hut 
that  the  said  bank  •  *  *  ^all  continue  to 
hold  the  said  note  as  fully  and  effectually  as 
though  the  aforesaid  additional  note,  renewals, 
and  subatitutione  had  not  been  given,  made,  or 
accepted." 

Benewals  of  ttie  collateral  note  of  Novem- 
ber 21,  1910,  were  made  at  HUteimt  perlodB 
np  to  Apm  25,  1912;  eadi  being  accom- 
panied with  an  agreement  or  stipulation  sim- 
ilar to  the  one  above  noted.  Interest  or  dls- 
oomt  on  all  the  collateral  notes  was  paid, 
excmt  the  last,  and  was  credited  on  the 
original  note  by  a  priqoer  Indorsement  there- 
on. In  May,  1912,  the  bank  wrote  the  re- 
ceivers, Indofllng  ihe  collateral  notes,  and 
stating  that: 

"The  checks  for  interest  received  from  your 
company  from  time  to  time  In  connectioo  with 
the  notea  above  referred  to  have  been  credited 
on  tbe  protested  note,  being  the  interest  there- 
on Dp  to  and  including  April  25,  1912." 

The  cashier  testified  on  tbe  trial  that  the 
"credits  on  the  note  showed  payment  of  In- 
terest in  advance,"  and  also  "that  Interest 
was  received  with  the  collateral  notes  from 
time  to  time,  and  with  these  res^vatlons, 
and  then  indorsed  on  the  back  of  the  note." 

The  defendant  contends  that  the  acceptance 
by  the  bank  of  the  Interest  or  discount  and 
the  new  notes  was  as  extension  of  credit 
without  tbe  assent  of  the  indorsers,  and  that 
therefore  the  indorsers  are  relieved  from 
liability  on  the  original  note.  The  plain- 
tiff dalms  that  the  renewal  notes  were  sent 
and  the  interest  or  discount  paid  with  the 
distinct  understanding  and  agreement  be- 
tween the  telephone  company's  receiver  and 
the  bank  that  it  should  not  release  the  in- 
dorsers from  liability  on  the  original  note, 
and  that  the  renewal  notes  and  discount  were 
accepted  by  the  bank  and  the  credit  marked 
OD  the  original  note  with  that  understanding. 
The  learned  court  submitted  the  case  to  the 
Jury,  with  instructions  that,  it  they  found  tbe 
collateral  notes  and  discount  were  sent  to  and 
received  by  tbe  plaintlfl  bank  and  accqtted 


it  nnder  the  agreement  tliat  tlte  Indorsers 
w^  not  to  be  relieved,  the  plaintiff  wonld 
be  entitled  to  recover,  but  if  there  was  no 
such  stipulation  by  tbe  drawer  and  acc^t- 
ance,  but  a  mere  extension  of  the  time  of 
payment  without  tbe  consent  of  the  indorsers, 
then  a  verdict  for  the  defendant  would  be 
justified.  The  jury  returned  a  verdict  for 
plalntlfr,  and,  Judgment  having  been  entered 
thereon,  tbe  d^endant  has  taken  this  appeal. 

[1-4]  The  Negotiable  Instruments  Law  of 
May  16. 1901  (section  120,  P.  li.  194),  provides 
inter  alia  that: 

"A  person  secondarily  liable  on  the  instru- 
ment is  discharged:  *  *  *  By  any  agreement 
binding  upon  the  holder  to  extend  the  time  of 
payment  or  to  postpone  the  holder's  right  to 
enforce  the  Instrument,  unless  made  with  the 
assent  of  the  party  secondarily  liable,  or  unless 
the  right  of  recourse  against  such  party  is  ex- 
pressly reserved." 

nils  was  simply  dedaratory  of  the  ex^ 
lug  law.  It  Is  settled  that,  if  after  maturity 
and  for  a  con^deratl(m  the  holder  of  a 
n^otiable  note  extends  the  time  of  payment 
for  a  definite  period  without  the  consent  of 
the  indorser,  the  latter  Is  relieved  from  lia- 
bility. A  mere  taking  of  another  instrument 
as  iKdlateral,  however,  is  not  suCh  an  exten- 
sicm  ctf  time  as  will  discharge  an  Indorser. 
Sterling  v.  M.  ft  S.  Trading  Co.,  11-  Serg.  ft 
B.  179;  Kenunerer's  Appeal,  102  Pa.  SS8; 
nrst  National  Bank  v.  Peltz,  176  Pa.  613, 
85  Aa  218,  S6  L.  B.  A.  832,  63  Am.  St 
Bep.  686.  An  agreement  not  binding  on  the 
holder  will  not  discharge  the  Indorser.  Ash- 
ton  V.  Sproule,  35  Pa.  492 ;  People's  Bank  v. 
Legrand,  103  Pa.  309, 40  Am.  Bep.  126.  Noth- 
ing short  of  an  agreement  to  give  time,  whldi 
binds  the  creditor,  and  prevents  him  from 
bringing  suit  against  the  principal,  will  dis- 
charge a  surety.  Brubaker  v.  Okeson,  36 
Pa.  519.  Whether  tbe  acceptance  of  a  new 
note  is  in  extinguishment  or  payment  of  the 
old  note  or  Is  as  collateral  security  depends 
upon  tbe  intention  of  the  parties;  tbe  pre- 
sumption being  that  it  is  only  a  further  se- 
curity for  the  Indebtedness  (McCartney  v. 
Klpp,  171  Pa.  644,  33  Ati.  233;  Brown  v.  Scott, 
51  Pa.  357;  Collins  v.  Busch,  191  Pa.  549. 
552,  43  Atl.  378),  and  tbe  burden  of  proving 
that  the  new  obligation  has  been  taken  in 
payment  is  on  the  party  asserting  It  (Weakly 
V.  BeU,  9  Watts,  273.  36  Am.  Dec  llfl).  If 
the  evidence  is  confilcting  or  the  facts  are  in 
dispute,  the  question  Is  for  the  jury.  Brown 
V.  Scott,  61  Pa.  357. 

[i,  I]  The  receipt  of  interest  In  advance  for 
a  period  beyond  the  maturity  of  tbe  note  Is 
prima  facie  but  not  conclusive  evidence  of  an 
agreement  extending  tbe  time  of  payment 
7  Cyc.  800.  Evidence  that  the  notes  deposited 
as  collateral  security  for  the  payment  of 
other  notes  were  renewed  from  time  to  time, 
interest  thereon  collected  In  advance,  and  the 
time  of  payment  extended  will  not  of  itself 
support  a  finding  that  the  bolder  of  tbe  origi- 
nal note  extended  the  time  of  payment  of  the 
latter.  7  CfC  89a 
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The  contmtUm  ct  fb»  defendant  Ib  that 
there  was  no  eTidowe  which  warranted  the 
conrt  In  aabmlttlng  the  case  to  the  jury. 
That  the  questions  submitted  by  the  learn- 
ed coart  Bhould  have  been  determined  by  It 
In  favor  of  the  plaintiff  or  were  gueatlona  of 
fact  and  for  the  Jnry  we  think  Is  Indisput- 
able. We  have  stated  the  facts  as  the  Jury 
woald  hare  been.  Jnatlfled  In  finding  them 
nnder  the  evidence,  and  they  clearly  war- 
ranted the  conclntdon  that  the  collateral 
notes  were  not  slTen  or  the  Interests  or  dis- 
count paid  on  them  and  accepted  by  the  bank 
in  payment  or  eztlngnlshment  of  the  note 
In  salt,  bot  that  the  renewal  notes  were  sim- 
ply collateral  secorlty.  and  the  Interest  was 
paid  and  accepted  on  tliose.  notes.  Possibly 
there  was  evidence  In  the  case  on  which  the 
Jury  could  have  found  otherwise,  but  there 
was  ample  evidence  to  Justify  the  verdict 
which  was  rendered.  Ihe  court  below  was 
therefore  clearly  right  in  not  disturbing  the 
finding,  and,  for  a  like  reason,  we  cannot  in- 
terfere with  it  The  payment  of  Interest  was 
Indorsed  on  the  original  note,  but  there  was 
testimony  In  the  case  which  justLfled  a  find- 
ing that  It  was  intended  by  the  parties  that 
the  Intwest  should  be  applied  on  the  collat- 
eral notes  and  was  so  received  by  the  bank. 
In  tact  it  appeared  by  the  correspondence  be- 
tween the  bank  and  ttie  receivers  that  the  re- 
mittance sent  with  each  of  the  notes  was  the 
interest  upon  the  collateral  notes.  The  origi- 
nal note  was  duly  protested  and  remained 
in  the  possession  of  the  bank  by  agreement  of 
the  drawer.  The  discount  for  four  months 
on  the  note  of  November  21,  1910.  was  for- 
warded to  the  bank  by  the  receivers,  who 
expressly  applied  It  to.  payment  of  the  inter- 
est on  the  collateral  note.  In  the  letter  of 
the  receivers  remitting  this  interest,  it  will 
be  observed  they  agree  that  the  bank  shall 
continue  to  hold  the  original  note  as  fully 
and  effectually  as  thougli  the  additional  note 
and  the  renewals  thereof  had  not  been  given, 
and  that  the  bank  shall  reaerv*  all  rights 
against  the  tndorsers. 

The  act  of  1901  does  not  prevent  the  holder 
of  a  note  from  expressly  reserving  his  rights 
against  an  Indorser  when  he  delays  the  en- 
forcement of  Its  collection.  In  the  present 
case  payment  of  the  note  at  maturity  could 
not  be  enforced  against  the  telephone  com- 
pany, the  drawer,  by  reason  of  Its  bankrupt- 
cy. The  Circuit  Court  of  the  United  States 
Issued  a  decree  forbidding  the  sale  by  cred- 
itors of  collaterals  held  by  them,  and  hence 
nothing  could  be  realized  on  the  note  from 
that  source.  The  plaintiff  bank  was  compel- 
led to  await  the  settlement  of  the  drawei's 
estate  in  the  bankruptcy  court  before  it  could 
realize  any  amount  from  the  drawer  appli- 
cable to  the  note.  The  bank,  of  course,  could 
have  proceeded  against  the  tndorsers  at  tmce 
and  cconpelled  Uiem  to  pay  the  noU.  We  do 


not  think,  however,  they .  are  In  a  position 
to  say,  under  the  drcumstances  of  the  case, 
that  they  were  injured  by  the  failure  to  In- 
stitute a  suit  against  them.  If  they  desired 
to  pay  the  note,  they  could  have  done  so 
without  a  suit,  and  would  then  have  had  re- 
course against  the  drawer,  which,  as  they 
knew,  would  not  have  presently  availed 
them.  The  bank,  however,  preferred  to  de- 
lay action  against  the  Indorsers  until  It  bad 
exhausted  the  drawer's  assets.  It  did  not 
desire,  however,  to  release  the  Indorsers  by 
this  delay,  and  It  tbereton  pursued  the 
course  pointed  out  in  the  statute  by  reserving 
Its  rights  against  Uiem.  Whether,  under  the 
evidence,  it  did  make  a  legal  reservation  ot 
its  rights  is  a  question  which  the  defendant 
has  no  right  to  complain  was  submitted  to 
the  Jury.  The  original  note  was  due  July 
21,  1910,  and  on  the  ISth  of  that  month  the 
receivers  mat  the  first  collateral  note  of  the 
telephone  company  to  the  bank,  saying: 

"It  is  expressly  undantood  and  agreed  that 
this  note  Is  not  taken  or  treated  as  payment  of 
the  note  matoring  orlcinallT  on  July  21,  191A, 
but  as  odlateral  only  for  the  said  note,  and  to 
keep  the  piwer  aUva  for  oonvenlenoe  fw  buk- 
ing.^' 

Wltb  ea(di  subsequ^it  renewal  note  there 
was  an  agreement  on  the  part  of  tikft  recetv- 
ers  In  writing  that  it  and  any  renewals  or 
Bubstltntlons  should  not  be  taken  or  consid- 
ered as  a  payment  of  Oie  <siginal  note  but 
simply  as  addltimal  and  collateral  security 
for  the  debt  represented  by  the  orl^nal  note, 
which  was  to  continue  in  the  possession  ot 
the  bank  and  to  be  held  by  it  as  effectually 
as  thou;?h  the  additional  note' had  not  been 
given  or  accepted.  These  stipulations  and 
other  evidence  of  the  intoition  of  the  parties 
that  the  rights  of  the  holder  of  the  note  In 
suit  against  the  indorsers  should  be  preserv- 
ed was  amply  snffldent  to  sustain  the  finding 
of  the  jury,  If  It  would  not  have  Justified  the 
court  In  BO  holding  as  a  matter  of  law,  un- 
der the  undisputed  evidence. 

We  think  there  Is  no  merit  in  the  sugges- 
tion of  the  appellant  that  the  receivers  had 
no  right  to -give  the  collateral  notes.  The 
first  collateral  note  was  in  fact  signed  by  the 
secretary  and  treasurer  of  the  telephone  com- 
pany for  the  receivers.  Their  action  in  giv- 
ing the  notes  was  merely  formal  and  did 
not  impose  any  addltl<nial  liability  <m  the 
telephone  company.  It  is  sufficient,  however, 
to  say  that  whether  the  receivers  had  the 
authority  or  were  empowered  to  give  the 
collateral  notes  is  ImmaterlaL  If  th^  did 
not  possess  sadi  power,  then  the  notes  were 
invalid,  and  there  was  no  rmewal  of  the 
original  note,  and  hwce  no  extensl<m  of  time 
ttvea  by  the  holder  to  the  maker  whldi  the 
defendant  daims  discharges  lilm  from  lia- 
bility on  the  original  note. 

The  Judgment  Is  affirmed. 
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OIT  et  aL  t.  DUFFT  et  aL 
(Snpreme  Court  of  Fonm^ronk.  July  1, 1914.) 

1.  TBuats  (I  81*)— Brnianre  Itam— Cfex- 

Where  a  husband  porebaaed  land;  taking 
tttle  in  bia  own  Dame,  and  the  wife  formahed  a 
portion  of  the  purchase  money,  a  resulting  trust 
■rose  in  her  zaTor  tor  the  i>roportlon  of  the 
land  for  which  she  paid. 

[Bd.  Note^For  other  caiea,  aee  Tnutit  Cent 
Dir.  H  UIMIS;  Dec.  DtTl  SL*] 

2.  TansTs  (|  6B%*)— RBSUumiG  nusr— Hns- 

BAflD  AHO  win— BmOV  OF  BUTDTB  OF 

Fbaudb. 

Where  a  husband  parchased  land,  taUnc 
title  in  bis  own  name,  and  his  wife  paid  a  por- 
tion of  the  price,  the  trust  resolUnr  In  her 
fsTor,  ia  not  shown  to  be  an  expreis  tmst  be- 
cause the  wife  left  a  will  devisinc  ber  inter- 
(ft  in  the  oropertr  and  stating  that  she  and 
her  hosband  had  agreed  that  she  was  owner  of 
that  part  of  the  property  for  which  she  paid, 
and  therefore  barred  by  the  act  of  April  22, 
1856  (P.  2^  0S2>,  becanse  not  manifested  in 
writing  signed  by  the  husband. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Oent 
Dig.  {  98;  Dec  Dig.  }  88^.^] 

Appeal  from  Conrtof  OraniDon  Pleas,  Hnnt> 
IngdoD  County. 

Partition  proceedings  Elisabeth  If.  Ott 
and  others  against  Jnnlata  Duffy  and  anoth- 
er. From  Judgment  for  defendants,  plalntUTs 
appeal.  Affirmed. 

Argoed  before  FBLL^  O.  and  BBOWN, 
ELKIN,  STDWAXtT,  Mid  MOSOHZI8- 
KEB,  J  J. 

TluMoas  F.  BaQ^  and  James  8.  Woods, 
both  of  Hnntlngdoa,  for  sppeUants.  W.  If. 
Henderson,  H.  W.  PetrDtin,  and  L.  H.  Beers, 
all  of  HunttDgdon,  for  appellees. 

BROWN,  J.  John  Duffy  died  Intestate 
June  1,  isit,  leaving  to  snrrlTe  bim  a  widow, 
Ellzabetli  Dnfly,  and  a  number  of  children. 
At  the  time  of  bis  death  he  held  the  legal 
title  to  two  tracts  <a  land  sitnated  In  Sprlng- 
fleld  and  Oromwell  townships,  Huntingdon 
anmty.  His  widow  died  April  1897.  In 
September,  1907,  proceedings  were  instituted 
by  a  granddaughter  of  John  Duffy  In  Qie  or- 
phans' court  of  the  county  for  the  partition 
of  (he  said  two  tracto  of  land,  the  <me  con- 
talnlng  288  acres  and  the  other  19  acres.  Ju- 
niata Dnf^  and  Jacob  Duffy,  two  of  the  (Chil- 
dren of  Jolm  and  Elizabeth  Duffy,  in  answer 
to  the  rule  served  upon  them  In  the  partition 
proceedings,  averred  that  their  mother  was 
the  equitable  owner  at  the  time  of  her  death 
^  "/s»  of  the  larger  tract  and  of  one-half 
of  the  smaller,  both  of  which  Interests  she 
bad  devised  to  them  by  her  will,  executed 
December  6,  1894.  By  agreemoit  of  the  par- 
ties, this  issue  was  directed  to  the  common 
pleas,  to  determine  whether  Elizabeth  DufTy 
was  the  equitable  owner  of  the  said  Interests 
In  the  lands  of  which  partition  was  sought 
Under  the  testimony  offered  In  support  of  the 
claims  of  the  appellees,  the  defendants  in  the 
issue,  the  court  submitted  to  the  Jury  the, 


question  whether  there  was  a  resulting  trust 
in  John  Duffy  in  favor  of  his  wife  for  the  In- 
terests in  the  lands  claimed  by  the  defend- 
ants, and  from  the  Judgment  on  the  verdict 
in  their  favor  the  plaintiffs  have  taken  this 
ai^al. 

[1 , 2]  No  parol  testimony  was  offered  by 
the  plaintiffs.  They  relied  solely  on  the  rec- 
ord evidence  (tf  absolute  title  in  John  Duffy. 
A  number  of  witnesses  were  called  by  the 
defendants,  and  there  is  no  assignment  of  er- 
ror to  the  admission  of  any  of  their  testimo- 
ny. From  the  same  It  appeared  that  John 
Duffy  had  purchased  the  lands  some  years 
before  his  death,  the  la^er  tract  having  been 
sold  as  the  property  of  bis  wife's  deceased 
father,  Jacob  Booher;  that  her  share  in  his 
estate,  amoimtlng  to  about  $1,900,  together 
with  other  moneys  which  she  had,  was  used 
to  pay  for  the  larger  tract,  which  was  pur- 
chased by  ber  husband  for  $2,900;  that  she 
was  present  at  the  sale  end  directed  the  bid- 
ding; that  her  hosband  had  stated  that  she 
had  bought  the  farm,  and  that  he  had  but 
$700  in  it  It  also  appeared  that  Elizabeth 
Duffy  had  paid,  out  ct  her  own  sqnrate  es- 
tate, $400— the  one-half  of  the  purchase  mon- 
ey for  the  smaller  tract — and  that  when  she 
Insisted  the  deeds  to  both  tracts  be  recorded 
in  ber  name,  her  husband's  excuse  for  not 
doing  so  was  that  the  titles  in  him  would 
give  him  credit  in  his  business.  It  further 
appeared  that  he  admitted  he  had  dooe 
wrong  in  having  Uie  deeds  made  out  In  his 
own  name.  But  we  need  not  refer  further  to 
the  testimony  on  the  part  of  the  defoidants, 
showlitf  that  their  mot^  had  Invested  ber 
own  money  in  the  two  tracts,  as  the  pur- 
(diaso'  of  "/as  ot  the  one  and  cC  one-balf  of 
tbe  other,  and  tliat  her  husband  hdd  title  as 
trustee  for  her  for  these  temwctiva  interests, 
for  it  Is  admitted  by  counsel  f6r  appellante  in 
their  printed  brief  "that  all  the  evidence  In 
the  case  seems  to  indicate  the  ezlsteaice  of 
an  express  trust  between  the  husband  and 
the  wife";  but  it  is  contended  that,  as  the 
tmst  was  an  express  on^  it  Is  void  under  the 
act  of  April  22,  1800  (P.  U  082),  because  it 
was  not  manifested  1^  a  writing  by  the  bus- 
band.  This  contention  Is  based  upon  the  de- 
vises at  Elizabeth  Duffy  to  the  aiqpellees. 
which  are  as  follows: 

"I  give  and  devise  my  said  son  and  daughter, 
Jacob  B.  and  Juniata,  their  heirs  and  assigns, 
all  my  right,  title,  property,  claim  and  es- 
tate whatsoever  equally,  share  and  share  alike, 
of  and  In  and  to  all  that  certain  farm  and 
tract  of  land  situate  In  Springfield  township, 
Huntingdon  county,  Pa.,  adjoining  the  farm  now 
or  late  of  Joshua  Boon<v*B  heirs,  upon  which 
I  now  reside  containing  268  acres,  more  or  less, 
being  the  same  which  I  and  my  bualHUid.  Jobn 
Duffy,  since  deceased,  purchased  about  Novem- 
ber 7,  1865,  of  the  estate  of  Jacob  Booher,  my 
deceased  fathw,  for  the  sum  of  $2,900.00,  under 
the  agreement  made  at  tae  time  between  myself, 
my  said  husband  and  the  executor  of  my  de- 
ceased father,  that  my  interest  In  my  said  fa- 
thet's  estate  shonld  he  applied  to  the  payment 
of  said  purchase  money,  and  that  I  should  have 
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an  iDtereat  In  said  real  estate  to  the  extent  of 
such  payment,  which  parment  by  me  as  afore- 
said amounted  to  $2,200.00,  deed  waa  with  that 
underatandine  takeu  io  name  of  my  said  hus- 
band, which  I  have  ever  since  occupied  and  pos- 
sessed and  claimed.  Also  all  my  right,  title  and 
interest,  property,  claim,  estate  and  demand 
whatsoever  oi  to  aiid  in  all  that  certain  tract  of 
land  situate  in  the  township,  county  and  state 
aforesaid,  purchased  by  myself  and  said  hus- 
band about  January  2.  1868,  from  William 
Boober,  for  the  price  or  sum  of  $800X>0,  con- 
tain!^ 19  acres,  more  or  le^  n[>oD  which  I 
paid  $400.00  out  of  my  own,  individual  money 
received  from  my  father's  estate  and  by  an 
agreement  with  my  said  husband  made  at  rhe 
time  of  the  purchase,  on  account  of  my  said 

Eaymeut  of  the  purchase  money  the  deed  was  to 
e  made  to  me,  but  in  my  absence  at  the  jus- 
tice office  the  same  was  made  to  my  said  hus- 
band in  pursuance  of  which  I  have  ever  since 
and  now  do  claim  the  undivided  one-half  part 
of  said  contract,  whidi  claim  wag  always  rec- 
ognized- and  assented  to  by  my  said  husband. 
The  said  tract  since  said  purchase  having  been 
used,  occupied  and  enjoyed  by  myself  and  hus- 
band up  until  his  death,  and  by  me  since  as  a 
part  of  the  home  farm  first  above  mentioned, 
occnpied  and  posKssed  by  me." 

It  Is  urged  that  in  the  foregoing  ttere  la 
found  a  distinct  admission  by  the  testatrix 
that  the  deed  in  her  husband's  name  for  the 
laiffer  tract  was  made  In  pnrsuance  of  an  ex- 
press agreement  1^  her  tliat  It  should  be  so 
made,  and  that  therefore  an  express  trust 
was  created)  which  la  Told  under  the  act  of 
assembly,  by  reason  of  the  failure  of  her  bus- 
band  to  manifest  it  by  writing.  We  do  not 
read  the  will  of  the  testatrix  as  containing 
anything  more  than  an  admission  by  her  that 
there  was  an  agreement  between  her  and  her 
bushand  that  her  Interest  in  her  fiatber's  es- 
tate abonld  be  applied  to  the  payment  of  the 
purchase  money  of  the  fiirm,  In  consideration 
of  which  she  should  hare  an  Interest  in  it  to 
the  extent  of  what  she  paid,  and  that,  with 
this  understanding  on  the  part  of  her  bus- 
band,  be  had  the  deed  made  out  in  his  own 
name.  When  she  subsequently  discovered 
that  he  bad  done  so,  she  Insisted  that  the 
title  be  recorded  In  her  name.  The  agree- 
ment between  DufTy  and  his  wife  is  nothing 
except  as  it  discloses  their  intention  at  the 
time  of  the  purchase  of  the  farm.  The  trust 
in  favor  of  the  wife  resulted  from  the  acts 
of  herself  and  husband,  and  not  from  the 
agreement  between  them,  or  rather,  perhaps, 
from  the  acts  accompanied  by  the  agreement. 
She  contributed  a  specific,  definite  sum  to 
procure  a  certain  interest  in  the  land — an 
aliquot  part  of  it — and  the  moment  her  hus- 
band took  a  deed  in  his  own  name  for  the 
whole  tract  a  trust  resulted  in  her  favor  for 
such  aliquot  iMirt.  Lynch  v.  Cox,  23  Pa.  265; 
Blgley  et  aL  v.  Jones,  114  Pa.  510,  7  Atl.  54; 
Light  v.  Zeller,  144  Pa.  570,  22  Atl.  1029. 
In  the  devise  of  the  19-acre  tract  there  Is 
nothing  to  sustain  the  contention  of  the  ap- 
pellants. On  the  contrary,  It  shows  that 
•there  was  a  resulting  trust. 

The  only  assigument  of  error,  complaining 
of  the  refusal  ot  the  court  to  enter  judgment 


for  the  plaintiffs  non  obstante  yeredlcto.  Is 
overruled,  and  the  judgment  in  faror  of  the 
defendants  is  affirmed. 


AHL  V.  LIGGETT. 

(Supreme  Oourt  of  Pennsylvania.   July  It 

1914.) 

1.  TbUSTS    (S  136*)  —  CONSTEUOnOK  —  Dbt 
Teust— Natube  op  Estate. 

Testator  devised  a  farm  to  his  sou,  be 
to  have  the  proceeds  for  life  and  at  bis  death  it 
"to  pass  to  his  heirs  in  trust,  if  he  has  issue, 
if  not  it  wUl  revert  to  bis  brothers  and  sisters." 
Subsequently  testator  provided  by  codicil  tliat 
"to  my  son  •  •  •  1  give"  certain  property, 
including  such  farm,  in  trust,  and,  "I  hereby 
revoke  all  former  bequests  made  to  him.  The 

groperty  *  *  *  willed  to  him  is  all  in  trust, 
e  shaU  have  the  income  daring  bis  life,  and 
at  hia  death  It  may  go  to  his  legal  helra."  The 
son  took  possession  and  rebinedit,  ezclnsive  of 
the  executor's  control,  for  more  than  28  years. 
Held,  that  the  trust  created  was  a  diy  one, 
and  that  the  son  took  a  legal  estate  under  the 
devise;  his  heirs  not  taking  directly  through 
the  devisor,  but  by  inheritance  through  the  son, 
who  under  the  rule  in  ijlfelley's  Case  took  a  fee- 
simple  title. 

lEd.  Note.— For  other  cases,  see  Trusts,  Cent 
Djg.  S  179;  Dec.  Dig.  i  13G.»] 

2.  WiLM  (i  fl08*)— CONsraucTioN— Rui*  ik 
SuELLXT's  Case. 

The  "rule  in  Shelley's  Case,"  where  applica- 
ble, prevails,  regardless  of  the  testator's  intent 
and  where  the  devise  was  to  his  son  for  life  and 
to  his  legal  heirs,  under  the  rule  the  son  takes 
an  estate  In  fee,  uiough  testator  intended  to  de- 
vise a  life  estate  with  remainder  to  the  son's 
heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  1372-1376;  Dec.  Dig.  9  60S.*] 

Appeal  from  Court  ot  Commcai  Pleas,  Cum- 
berland County. 

Action  by  John  H.  Abl  against  Clarence 
M.  Liggett.  From  Judgment  for  plaintiff 
on  case  stated,  defendant  appeals.  Affirmed. 

Jobtt  H.  Abl  sold  the  property  known  as 
the  "Warehouse  Property"  in  the  boroogh 
of  Carlisle,  to  C.  M.  Liggett,  the  defendant, 
for  $6,000,  conveyance  to  be  made  im  ot  be- 
fore October  1«  1913.  The  plaintiff  ten- 
dered a  deed  to  the  defsidant  for  the  laud, 
but  the  defendant  refused  to  acc^t  Ibe  deed. 
Under  the  case  stated.  If  the  court  was  of 
opinion  that  the  plaintiff  was  the  owner  In 
fee  of  the  warehouse  property,  judgment 
was  to  be  entered  In  favor  of  the  plaintiff  for 
the  sum  of  $6,000;  otherwise  judgment  to  be 
entered  in  favor  of  the  defendant. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

Paul  Willis,  of  Carlisle,  for  appellant  8. 
B.  Sadler,  of  Carlisle,  for  appellee. 

MESTREZAT,  J.  [1]  This  Is  an  action 
of  assumpsit  to  recover  the  purchase  money 
due  on  certain  real  estate  sold  and  agreed 
to  be  conveyed  In  fee  by  the  plaintiff  to  the 
defendant,  who  declined  to  accept  the  deed 
on  the  ground  that  the  plaintiff  had  only 
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R  life  estate  In  the  premlsee.  The  facts  ap- 
pear by  the  case  stated.  The  learoed  court 
below  entered  Judgment  for  the  plaiutlfl, 
and  the  defendant  has  taken  this  appeal. 

The  plalDtUTa  title  was  aognfred  through 
a  codldl  to  the  will  of  his  father  who  died 
in  1885.  The  testator  devised,  inter  alia, 
as  follows : 

"I  DOW  will  and  bequeath  the  three  followlnf 
farms  Id  trust  to  each  of  my  sons,  J.  W,  Ahl, 
T.  W.  Ahl  and  John  H.  AU.  •  •  •  To  my 
SOD  John  H.  Ahl,  1  bequeath  the  Malister  farm 
containing  one  hundred  and  elghty-fiTe  acres  of 
land  more  or  less,  at  a  valuation  of  twenty 
thousand  dollars.  lie  is  to  have  the  proceeds 
of  Che  farm  during  bis  natural  life  and  at  his 
death  it  will  fall  or  pass  to  his  bdrs  in  trust, 
if  he  has  issue,  if  not  it  wiU  revert  to  Ills  brotb- 
ers  and  sisters." 

Subsequently  the  testator  added  several 
codicils  to  the  will,  one  of  which,  dated  May 
8,  1884,  provides,  Inter  alia,  as  follo\ra: 

"Becc^nizing  the  difficaltles  in  providing  for 
my  different  bequeeta  to  my  family  out  of  my 
estate,  as  divided  in  my  will  of  29tb  November, 
IHSl,  and  codicil,  and  codicils  of  March  3, 
1S82,  and  March  4,  1883,  and  March  19,  18S4, 
1  hereby  make  this  my  last  codicil.  To  my  son, 
John  B.  Abl,  I  give  and  bequeath  the  Malister 
fano,  in  trust,  toe  town  mill  and  icehouse  and 
lot,  subject  to  my  wife's  dower.  I  also  be- 
queath to  him  the  warehouse  property  at  Gar- 
lisle,  also  the  Wise  mt.  for  his  farms.  *  *  * 
I  hereby  revoke  all  former  bequests  made  to 
him.  The  property  and  money,  or  bond,  willed 
to  him  is  all  in  trust,  he  shall  have  the  income 
during  bis  life  and  at  his  death  it  may  go  to 
bis  legal  heirs." 

The  testator  appointed  T.  W.  Ahl  his 
execator,  and  constituted  him  his  agent  to 
carry  out  the  provlslona  of  the  will.  T.  W. 
Ahl  Is  not  referred  to  In  the  codldl,  nor 
does  it  Impose  any  duties  on  him  in  con- 
nection with  the  property.  It  appears  from 
the  case  stated  that  John  H.  Ahl,  the  dev- 
isee, took  possession  of  the  real  estate  on 
the  decease  of  his  father,  has  had  possession 
of  it  ever  since,  a  period  of  more  than  28 
years,  managing  It,  collecting  all  the  rents, 
IMylng  the  taxes  levied  thereon  and  the  cost 
of  Insurance,  making  the  necessary  repairs, 
and  that  the  executor  at  no  time  had  or  as- 
sumed charge  of  the  real  estate,  or  collected 
any  of  the  rents  or  Income  arising  therefrom. 
The  widow  is  dead. 

The  appellant  contends  that  Jcim  H.  Ahl, 
the  plaintiff,  took  an  equitable  and  not  a 
legal  estate  In  the  premises  in  dispute,  and 
that  therefore  the  particular  estate  and  re- 
mainder did  not  coalesce,  vesting  a  fee  in 
the  plaintiff.  It  Is  claimed  by  the  appel- 
lant that  the  property  was  devised  to  the 
plaintiff  in  trust  for  life,  that  the  trust  was 
an  active  and  not'a  dry  or  passive  one,  and 
that  therefore  the  life  estate  was  not  merg- 
ed In  the  remainder  creating  a  fee  in  the 
first  taker.  We  do  not  agree  with  the  ap- 
pellant's coDtentloD  that  the  trust  was  active 
or  operative,  or  that  the  codicil  which  dis- 
poses of  the  property  Imposes  any  duties 
00  a  trustee  In  connection  with  the  real  es- 
Ute  devised  to  the  plaintiff.  It  wUl  be  ob- 


served that  there  Is  no  trustee  named  in  the 
will  or  codicil,  that  the  devise  la  directly 
to  the  devisee,  and  that  no  active  or  dis- 
cretionary duties  in  connection  with  the 
possession,  control  or  management  of 
the  estate  were  to  performed  by  a  trustee. 
It  was  not  a  trust  for  coverture,  nor  a 
provision  for  a  spendthrift  or  a  person 
not  sul  Juris,  nor  for  the  preservation 
of  the  estate  in  remainder.  There  is  no 
provision  that  the  executor  or  any  other 
person  should  take  possession  of  and  manage 
and  control  the  property,  pay  the  taxes  and 
the  Insurance,  make  repairs,  or  that  he 
should  lease  It  and  collect  the  rents  and  pay 
over  the  net  income  to  the  life  tenant.  Mani- 
festly there  was  no  dnty  for  a  trustee  to 
perform  in  connection  with  the  property, 
and  the  trust  served  no  purpose  whatever. 
In  a  word,  the  cestui  que  trust  was  entitled 
to  the  possession,  control,  and  the  whole 
beneficial  enjoyment  of  the  property  for 
life  without  interference  In  any  way  by  a 
trustee.  We  have  uniformly  ruled,  and 
the  cases  are  too  numerous  to  be  cited, 
that  such  a  trust  Is  a  dry  or  passive  one, 
executed  by  the  statute  of  uses  in  the  cestui 
que  trust,  and  that  the  latter  takes  a  legal 
estate  under  the  devlsa 

The  devise  to  the  plaintiff  in  the  will, 
as  will  be  noticed,  was  revoked  by  the  codi- 
cil which  gives  to  the  plaintiff  the  warehouse 
property  at  Carlisle  which  is  the  property 
in  controversy.  The  codldl  provides : 

"I  also  bequeath  to  him  [John  H.  AhU  the 
warehouse  property  at  Carlisle.  •  •  •  He 
shall  have  the  income  during  his  life  and  at 
his  death  it  may  go  to  his  le^al  heirs." 

[2]  The  learned  counsel  for  the  appellant 
very  properly  concedes  that  if  the  disposi- 
tion of  the  property  depends  upon  these 
words,  they  vest  a  fee-simple  title  in  the  dev- 
isee. The  devise  Is  simply  to  one  for  life 
and  to  his  legal  heirs.  We  have  time  and 
again  held  that  under  the  rule  in  Shelley's 
Case  these  words  create  an  estate  In  fee  In 
the  first  taker.  The  Intention  of  the  testator, 
as  disclosed  by  his  will,  was  that  his  son 
should  take  a  life  estate  In  the  property, 
and  that  the  remainder  should  go  to  the  lat- 
ter's  heirs.  He  Intended  the  heirs  of  his  son 
should  ta  ke  the  remainder,  not  directly 
from  the  devisor,  but  by  Inheritance  through 
the  son.  The  word  "heirs"  Is  a  word 
of  limitation  and  not  of  purchase,  and  en- 
larges the  estate  of  the  life  tenant  Into  a 
fee  simpl&  Shelley's  rule  Is  clearly  appli- 
cable. It  is  a  rule  of  law,  and  not  of  con- 
struction, and  where  it  is  applicable  it 
prevails  regardless  of  the  Intent  of  the  tes- 
tator. His  Intoition  is  always  a  preliminary 
qn^tlon  before  the  mle  can  be  Invoked, 
but  when  his  intention  la  disclosed  by  the 
will,  as  here,  the  rule  becomes  operative 
and  creates  an  estate  in  fee  or  in  tall,  as  the 
case  may  be,  in  the  first  taker. 

The  Judgment  is  affirmed. 
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In  n  GRBSSUAN'S  ESTATB. 
Appeal  of  ENGLER. 

(Supreme  Court  of  PennaylTUiU.   J11I7  1* 

1914.) 

1.  Wills  (81  66,  166*)— ExBounon— Sum- 

CXINOT  OF  filVIDBNCE. 

BTideace  on  a  beariog  on  a  petition  for  an 
issue  derisavit  vel  non,  lought  for  on  the 
grounda  of  want  of  testamentatr  capacity  and 
the  exercise  of  undue  influence,  M4  msufficient 
to  show  either  ground. 

[Bd.  Note.— For  other  caaes.  see  Wills.  Cent 
Dig.  8§  187-168.  161.  421-437;  DecTlMg.  H 
55,  16tJ  •] 

2,  Wills  (S  166*)  —  Undue  Inixubncii  — 
Peoof. 

The  existence  of  a  meretricious  relation  be- 
tween testator  and  the  principal  beneficiary  un- 
der his  will  is  not  of  itself  sufficient  evidence 
of  coercion  or  restraint  in  the  making  of  the 
wil]  to  invalidate  it 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Sf  421-437:  Dec  Dig.  i  166.*] 

Appeal  from  Orphans'  Court,  Northamp- 
ton County. 

Petition  for  Issue  devlsaTlt  rel  non  in  the 
estate  of  Jacob  S.  Cressman,  deceased.  From 
a  decree  dismissing  the  petition,  Forman 
Sogler,  guardian  ad  litem  of  M^tIh  V.  Eng- 
ler,  minor,  appeals.  Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  MOSCHZIS- 
KER,  JJ. 

H.  M.  Hagerman,  of  Bangor,  and  Thomas 
D.  Danner,  of  Easton,  for  appellant.  Her- 
bert F.  Laub,  of  Easton,  for  appellee. 

PER  CtJRIABl  This  appeal  la  from  an 
order  dlemlssing  a  petition  for  an  Issue  dev- 
isarlt  vel  non,  which  was  asked  for  on  the 
grounds  of  want  of  testamentary  capacity 
and  of  the  exercise  of  undue  Influence^  The 
undisputed  facts  were  that  ttie  testator  died 
at  the  age  of  75,  four  years  after  the  death 
of  his  wife  and  daue^ter,  leaving  personal 
estate,  after  the  payment  oC  debts,  of  $3,500, 
and  real  estate  worth  approximately  12,600, 
and  but  one  lineal  descendant,  a  grandson, 
the  contestant,  who  was  e  minor.  After  his 
wife's  death  the  testator  had  sold  his  home 
and  lived  for  a  time  with  his  niece,  and  dur^ 
ing  the  last  three  years  of  his  life  he  board- 
ed with  Mrs.  Werkhelser,  a  widow,  68  years 
Of  age.  His  will  was  made  more  than  two 
years  before  his  death,  and  by  It  he  gave  e 
small  legacy  In  trust  for  the  care  of  his  ceme- 
tery lot,  directed  that  his  son-in-law  should 
not,  under  any  drcumstancee,  receive  a  part 
of  his  estate,  devised  bis  real  estate  to  hls 
gtandaon,  with  a  condition  that  it  he  should 
die  unmarried  and  without  issue,  and  with- 
out leaving  a  widow,  before  he  became  21 
years  of  age,  the  real  estate  devised  to  him 
shonld  go  to  Mrs.  Werlibelser,  to  whom  he 
bequeathed  the  remainder  of  Us  estate.  On 
the  day  he  executed  his  will,  he  went  alone 
lo  the  office  of  a  justice  of  the  peace,  with 
whom  he  bad  business  relations,  and  In  his 


presence  and  that  of  his  dork,  he  stated  what 
his  estate  consisted  ot,  and  what  disposition 
he  wished  to  make  of  it,  and  eq»lained  to 
them  that  he  wished,  his  son-in-law  to  have 
no  part  of  bis  property  because  he  had  been 
unUnd  to  his  wife,  that  he  had  lost  confi- 
dence in  his  grandson,  and  Oiat  he  vrished 
to  reward  Mrs.  Werkhelser  for  her  care  end 
kindness  while  he  had  boarded  at  her  house, 
and  that  he  expected  to  live  with  hef  the 
rest  of  his  life.  He  returned  to  the  office  of 
the  Justice  of  the  peace  alone,  several  hours 
later,  end  read  the  will,  and  it  was  read  to 
him  Item  by  Item,  and  he  expressed  bis  satifr 
faction  with  It,  and  signed  it  In  the  v^eeaeaim 
of  two  disinterested  witnesses,  who  were  call- 
ed In  for  the  purpose. 

[1, 2]  In  tbB  petition  for  an  Issue  it  was 
allied  that  the  testator's  mind  had  becai  im* 
paired  by  disease,  and  that  he  was  readily 
influenced  by  Mrs.  WerUielser,  with  whom 
be  had  maintained  a  meretricious  relation* 
and  that  she  had  induced  him  to  destroy  a 
former  will  in  favor  of  his  grandson,  and  by 
constraint  and  domination  had  secured  the 
making  of  the  will  in  questicxi.  There  was 
no  satisfactory  evidence  in  support  of  these 
allegations,  and  all  of  them  were  denied.  It 
was  shown  that  the  decedent  transacted  his 
own  business,  consisting  of  the  collection  of 
interest  and  rents,  the  repali  of  his  houses, 
and  the  payment  of  bis  bills,  Insurance  pre- 
miums, and  taxes,  and  that  he  frequently 
visited  his  frlraids  and  r^tives,  and  was 
visited  by  them.  If  the  existence  of  a  mere- 
tricious rtiatlon  bad  been  establl^ed,  it 
would  not,  of  its^,  have  been  suffldent  evi- 
dence of  coercion  or  restraint  In  connection 
with  the  making  of  the  will.  All^ouse  v. 
Kelly,  219  Pa.  662,  69  AtL  88.  The  circum- 
stances under  which  the  will  was  made  In- 
dicate most  <deflrly  that  the  testator's  mind 
was  not  at  that  time  under  domination  or 
control,  end  there  was  no  satisfactory  evi- 
dence of  dominati<Hi  or  control  at  any  prlw 
time;  The  learned  judge  ot  the  orphans' 
court  carefully  considered  the  voluminous 
testimony  taken,  and  we  fully  concur  in  the 
conclusion  he  reached  that  a  verdict  against 
the  will  could  not  be  properly  sustained. 

The  order  appealed  from  la  affirmed,  at 
the  ccffit  of  the  appeUant 


HATNABD  t.  SHAW  et  at 
(Supreme  Court  of  Pennsylvania.  July  1, 1914J 
1.  Chattel  MoBTOAaBS  (|  201*)— Rsoovsn 

OP  MOBTQAOBD  CHATTELS  —  DBHUBBXB  TO 

Bill. 

Where  a  bill  in  equity  to  recover  chatteli 
attached  to  real  estate  alleged  that  plaintiff  was 
the  payee  of  a  decedent's  note  which  was  se- 
cured by  a  mortgaee  on  chattels  situated  on  land 
owned  by  a  third  person  and  occupied  by  the 
maker  01  the  note  under  a  lease;  that  the  mort- 
gage was  recorded,  but  that  the  mortgagor  re- 
tained possesBion  of  the  mortgaged  property  un- 
til hia  death;  that  decedent  died  Id  debt;  that 
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eertaln  of  bto  cnditon  daimod  Oiat  title  to  a« 
diattela  wu  Tested  In  tlM  estate  subject  to  their 
claims;  aod  that  the  chattels  were  in  the  pos- 
session of  decedent's  wife— a  demurrer  to  the  bill 
was  properly  saatained. 

[Ed.  Note.— For  other  caaes,  ae«  Chattel  Mort- 
gages, Cent  Dig.  I  360;  Dec.  Dig.  |  201.*] 

2.  COATTEI.  MOBTOAOn  (i  6*)— WHAT  CON- 
SIITDTES— BUX  OF  SaU. 

A  bill  of  sale,  stating  tiiat  the  conveiniDce 
was  merelr  to  serve  as  secarity  for  the  payment 
<tf  a  note,  and  that  If  tiie  note  was  paid  the  bill 
of  Bale  waa  to  be  nnll  and  Toid,  constituted  a 
diattel  mortgage. 

[Ed.  Note.— For  other  cases,  aee  Chattel  Mort- 
gaces.  Cent.  Dig.  }!  23-41;  Dec.  Dig.  S  6.* 

For  other  definitions,  see  Words  and  Phrases, 
llrrt  and  Second  Series,  Chattel  Mortgages.] 

8.  Ohattxi.  MoBTOAOia  (1 164*)— Reittb  and 

PBOnrs— liUBZLTTT  OT  MOBTGAQOB  IN  P08- 
SB8SXOH. 

Where  a  mortgagor  or  his  saccessor  in  in- 
terest is  permitted  to  remain  in  possession  of  the 
mortgaged  chattels,  he  is  not  acconntable  to  the 
mortgagee  for  rents  and  profits  even  for  a  period 
attBt  condition  broken. 

[Ed.  Kote.~For  other  ca8e^  see  Chattel  Mort- 
gages, Cent  Dig.  U  294^-206;  Dec.  Dig.  { 164.*] 

4.  Cbattel  MoBTOAon  (|  IfiT*)— Vauditt— 

FossKssion  or  Pbopbbtt. 

Where  the  mortgagor .  remains  in  posses- 
sion of  the  mor^aged  chattel  the  mortgage, 
tiioDrh  Talid  between  the  parties,  is  void  as  to 
creditors  of  the  mortgagor  or  a  parcbaser  from 
him  for  valne  and  witboat  notice,  even  though 
the  mortgage  is  recorded;  a  chattel  mortgage 
not  being  witbio  the  recording  acta. 

[Ed.  Note.— Fw  other  cases,  see  Chattel  Mort- 
gagei^CeiiLDlf.|iS72-3fl2;  De&  Dig.  1 187.*] 

Appeal  from  Court  of  Common  Pleas,  PhU- 
adelpbla  County. 

Bill  by  Charles  S.  Maynard  against  Annie 
F.  Shaw,  executrix  of  Lorenzo  D.  Shaw,  de- 
ceased, and  another,  to  recover  chattels  at- 
tached to  real  estate.  From  decree  sustain- 
ing demurrer  and  itltmlnriTH  ttw  Mii^  piaiiy- 
tlff  appeals.  Affirmed. 

The  fiuits  appear  In  Qw  following  oidnion 
of  Andenrledt  J.,  In  the  court  bAlow,  Bar  de- 
flendant's  demurrer  to  ttie  Ull; 
[1]  Stated  briefly  the  snbstance  of  the  plain- 
ts biU  is  as  follows: 
The  piaintiS  la  the  holder  of  a  note  giTsn  to 
Urn  br  Bbaw  la  the  ywir  1909  for  96,000;  This 
note  fell  doe  Oeowber  2, 1010,  and  is  stOl  un- 
paid. To  secure  its  payment  Shaw  gave  him  on 
December  22,  1908,  a  mortgage  of  certain  chat- 
tels. These  consisted  of  a  Fenis  wheel,  the  ma- 
diineiT  osed  in  its  metatkiB,  and  the  Imildings 
in  whidi  the  latter  u  erected.  The  owrtgaged 
chattels  were,  when  tiie  mortgage  was  madejsitu- 
ated  on  land  then  owned  by  one  McGlIL  There 
they  still  remain.  Shaw  occupied  that  land  un- 
der a  leaae.  The  plaintUTs  mortgage  did  not 
cover  Shaw's  leasehold  interest  in  the  real  es- 
tate on  which  the  chattels  that  it  embraced 
were  located.  ,  The  mortgage  was  recorded,  but 
Shaw  retained  posseasion  the  mortgaged  prop- 
erty. Besides  his  lease  thereof.  Shaw  held  an 
option  to  porehase  McOlU's  land,  and,  under  this 
option,  secured  a  conveyance  of  it  to  his  wife  on 
July  11.  1912.  It  was  paid  for  with  his  money 
and  in  reality  became  his.  Title  to  it  wo  taken 
in  his  wife's  name  in  order  to  protect  it  trtm 
Us  creditors.  It  does  not  appear  that  Mrs. 
Shaw  took  possession  of  the  property,  or  that 
Sluw  ceased  to  occupy  it  before  his  death.  He 
died  August  3.  1912.   His  will  waa  proved  in 


the  District  of  Colombia,  and  there  lettcn  tes- 
tamentary were  granted  to  his  widow.  No  one 
has  been  appointed  in  Pennsylvania  to  adminis- 
ter his  property  here.  At  the  time  when  the 
land  above  referred  to  was  conveyed  to  Mrs. 
Shaw  she  and  her  husband  joined  in  giving  a 
mortgage  to  Mrs.  Bradley  to  secure  thereon  the 
payment  of  the  sum  of  $1,600.  Both  Mrs.  Shaw 
and  Mrs.  Bradley  had  actual  sotloe  of  the  mort- 
gage glvm  by  Shaw  to  tiw  plaintUf.  but,  elnoe 
Shaw*s  dea^  his  widow  has  claimed  to  be  the 
owner  of  the  above-mentioaed  Ferris  wheel  and 
its  appurtenances,  on  the  ground  that  they  pass- 
ed to  her  under  McOill's  deed  as  part  oi  the 
real  estate  thereby  conveyed,  and,  on  the  same 
^ond,  Mra.  Bradley  elauns  that  they  are  sub- 
ject to  the  Ilea  of  b&  mortgajre.  Shaw  died  in 
debt,  and  the  claims  of  his  eraditois  have  not  yet 
been  satisfied. 

The  plaintiff's  prayers  for  t^ef  are  as  fol- 
lows: (1)  That  be^  be  decreed  to  be  the  ezdusive 
owner  of  the  Ferris  wheel  above  mentioned, 
with  its  appurtenances ;  (2)  that  Mrs.  Shaw  be 
required  to  deliver  up  possession  thereof  to  him ; 
(3)  that  the  defendante  be  restrained  from  sell- 
ing, removing,  or  injuring  tiie  same;  (4)  that 
Mrs.  Shaw  make  discovery  as  to  who  la  the  real 
owner  of  the  land  conveyed  to  her  by  McGill; 
(5)  that  Mrs.  Shaw  be  enjoined  from  selling  ol 
mortgaging  that  land  and  the  wheel,  etc.,  now 
located  on  It;  (6)  that  Mrs.  Bradley  be  re- 
strained from  aasigning  her  mortgage,  in  such 
wise  as  to  pass  any  right  against  said  wheel, 
etc  ;  (7)  that  the  defendante  be  restrained  from 
preventing  the  plaintiff  from  taking  possession 
of  the  wneel,  etc,  aforesaid:  (Sj  uiat  Mrs. 
Shaw  be  ordered  to  account  for  au  profite  re- 
ceived from  the  operation  of  said  wheel :  (9) 
that  a  receiver  be  appointed  to  hold  and  oper- 
ate the  wheel  pendente  Ute;  (10)  fnrtbw  re- 
lief. 

It  la  obvious  that  the  principal  purpose  tiiat 
the  plaintiiE  had  in  view  when  he  filed  his  bill 
waa  to  obtain  poassesion  of  the  property  covered 
by  what  has  been  referred  to  above  aa  hia  mort- 
gage, but  whidi  he  styles  his  bill  of  sale.  Hia 
prayers  for  discovery  and  for  the  appointment  of 
a  receiver  for  the  property  that  be  claims  ar^ 
merely  ancillary  to  his  prayer  for  the  delivery 
of  that  proper^  to  liim.  They  stood  or  faU 
together. 

[2, 3]  His  demand  for  an  accounting  by  Mrs. 
Shaw  is  t>ased  on  the  proposition  that  he  berame 
the  owner  of  the  Ferris  wheel  and  Ito  appurte- 
nances under  the  instrument  referred  to  in  the 
second  paragraph  of  his  bilL  It  is  bis  theory 
that  this  so-called  bill  of  sale  vested  in  hbn  the 
title  to  the  wheel  as  against  Shaw ;  that  since 
Mrs,  Bbaw  had  notice  of  the  bill  of  sale,  and, 
moreover,  gave  no  consideration  for  the  wheel, 
his  title  to  It  is  good  as  against  her,  and  that 
she,  therefore,  bolda  It  for  btan  as  trustee  and  is 
bound  to  account  to  him  for  her  dealings  with 
It  In  our  opinion,  however,  the  plaintiff  be- 
came merely  a  mortgagee  of  the  wheel.  By  the 
bill  of  sale  that  Shaw  signed  this  waa,  it  is 
true,  conveyed  to  him;  but  by  the  indorsement 
on  that  paper  it  is  plainly  set  forth  that  the 
purpose  of  the  omvayance  was  merely  to  serve 
as  security  for  the  payment  of  Shaw's  note  to 
the  plaintiff,  and  that  if  the  note  was  paid  by 
Shaw,  the  bill  of  sale  was  to  be  null  and  void. 
Nothing  could  more  perfectly  answer  the  defini- 
tion of  a  mortgage.  ^Hie  plaintiff's  only  right 
against  Shaw  was  to  be  paid  the  amount  of  his 
note,  with  interest  Neither  from  Shaw,  nor  from 
any  one  claiming  under  him,  had  he  the  right  to 
an  accotmting  for  the  profite  made  in  operating 
the  mortgaged  property.  A  mortgagor  <ana 
hence  one  who  bas  succeeded  to  bis  Interest), 
suffered  to  remain  in  possession,  is  not  account- 
able to  the  mortgagee  for  rente  and  profits, 
even  for  a  period  after  condition  broken.  Tal- 
bot's Appeal.  2  Walk.  67. 
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Under  the  view  that  we  hold  aa  to  the  etandins 
of  the  plaintifF  in  this  matter,  it  in  unnecessar; 
to  discuss  the  question  whether  the  claim  that 
he  advances  is  not  one  for  the  aMertion  of  vhich 
he  would  have  adequate  meaDB  at  law  without 
resorting  to  equity. 

[4]  As  indicated  above,  the  writing  nnder 
which  the  plaintiff  claims  title  to  the  Ferris 
wheel,  etc.,  described  in  his  bul  was  bat  a  mort- 
gage. The  property  covered  by  it  never  came  in- 
to his  possession,  bat  was  retained  by  Shaw  un- 
til his  death.  While  a  chattel  mortgage  is  valid 
between  the  parties  thereto,  aa  to  the  creditors 
of  the  mortgagor  or  as  to  any  purchasing  from 
him  for  value  and  without  notice.  It  ia  worthless 
If  the  mor^^agor  continues  to  hold  possession 
of  the  chattels  mortgaged.  Welsh  v.  Belcey,  1 
Pen.  &  W.  57 ;  Coble  v.  Nonemaker,  78  Pa.  501. 
The  fact  that  the  mortgage  in  this  case  happen- 
ed to  be  recorded  does  not  except  it  from  the 
general  rale;  sach  an  instrument  not  being 
within  the  recording  acts.  It  is  urged  that  Mrs. 
Shaw  and  Mrs.  Bradley  both  bad  actual  notice 
of  its  existence,  and  that  the  former  is  a  mere 
volunteer  who  gave  nothing  for  the  property.  It 
may  be  conceded,  we  think,  that  if  this  were  true 
and  if  those  parties  alone  were  to  be  reckoned 
with,  the  plaintiff  mi^ht  maintain  his  claim  to 
the  Ferris  wheel  and  its  appurtenances  success- 
fully; but  the  bin  asserts  that  Shaw  died  in 
debt,  and  that  certain  of  his  creditors  claimed 
that  the  title  to  the  property  just  mentioned  is 
vested  in  his  estate  and  subject  to  their  claims. 
By  the  death  of  Shaw  his  personal  estate  in  pos- 
session passed  into  the  custody  of  the  law  for 
administration.  The  mortgage  that  he  gave  to 
the  plaintiff  became,  on  his  death,  %*oid  as  to  his 
creditors,  because  the  plaintiff  suffered  him  to 
retain  possession  of  the  chattels  that  it  embrac- 
ed. The  law  took  hold  of  what  it  fonnd  in  his 
possession  for  the  benefit  of  all  his  creditors. 
The  plaintiff  must  await  the  due  course  of  ad- 
ministration. He  has  no  right  to  undertake  to 
administer  any  part  of  the  estate  of  the  deceased 
for  the  satisfaction  of  his  own  debt.  Even  if 
the  assets  of  the  estate  outside  of  the  chattels 
covered  by  bis  mortgage  would  suffice  to  paythe 
other  creditors,  it  makes  no  difference.  That 
'question  is  to  be  determined  only  by  the  orphans' 
court.   Kater  v.  Steinruck,  40  Pa.  501. 

On  the  facts  set  forth  in  the  bill  the  right  to 
the  possession  of  the  Ferris  wheel  and  other 
personal  property  therein  mentioned  is  not  vest- 
ed in  the  plaintiff.  It  Is  true  that  as  one  of 
Shaw's  creditors  he  is  interested  in  seeing  these 
assets  properly  administered;  but  that  gives 
him  no  right  to  maintain  such  a  bill  as  that  be- 
fore us.  If  Mra.  Shaw  had  taken  out  letters 
testamentary  in  this  state  and  had  failed  to  ac- 
count for  the  property  that  has  been  referred  to, 
the  plaintiff's  remedy  would  normally  lie  in  ask- 
ing  the  orphans'  c^urt  to  remove  her  from  her 
omce  and  appoint  some  other  person  to  assert 
against  her  the  rights  of  the  estate ;  but  she  is  a 
foreign  executrix  and  the  orphans'  court  has  no 
control  over  her.  As  a  foreign  executrix,  more- 
over, she  has  no  right  to  meddle  with  the  assets 
of  the  estate  that  are  in  this  jurisdiction.  The 
proper  course  to  be  pursued  in  this  matter  by  the 
plamtiff  and  the  other  creditors  of  Shaw  is  to 
procure  the  Issue  of  letters  of  administration 
cum  testaments  annexed  on  Shaw's  estate.  The 
administrator  so  appointed  may  then  resort  to 
whatever  proceedings  may  be  appropriate  and 
necessary  to  get  into  his  hands  such  assets  as 
Shaw's  creditors  may  be  entitled  to  have  applied 
to  the  payment  of  their  claims. 

The  defendant  demurred  to  the  bill.  The 
court  Bustalnecl  the  demurrer,  and  dismissed 
the  bUl. 

Argued  before  FELL.  C.  J.,  and  BROWK, 
MESTBEZAT,  POTTER,  STEWART,  and 
MOSCHZISKER,  J  J. 


Henry  B.  Hodge,  T.  TnuctcMi  Hare,  and  Paul 
Rellly.  all  of  Pblladelpbla,  for  appellant. 
Robert  F.  Bonner,  of  Phlladdphla,  and  Utley 
E.  Crane,  for  appellees. 

MESTREZAT,  J.  The  Opinion  of  the 
learned  chancellor  properly  disposes  of  tbe 
case,  and  the  decree  must  be  affirmed.  The 
case  was  heard  on  the  bill  and  demorrer 
thereto.  It  Is  conceded  by  the  learned  coun- 
sel for  the  appellant  that  If  Shaw  died  in 
possession  of  the  personal  property  In  con- 
troversy it  passed  into  the  custody  of  tbe 
law  for  administration  for  the  benefit  of  all 
his  creditors,  and  that  the  appellant  has  no 
right  to  the  possession  of  the  property,  which 
must  be  administered  by  Shaw's  legal  repre- 
sentatives. That  Shaw  did  die  in  possession 
of  tbe  mortgaged  personal  property  is  shown 
by  the  summary  of  the  bill  giren  by  the 
learned  trial  Judge  as  follows: 

"The  mortgaged  chattels  were,  when  the  mort- 
gage wflfl  made,  situated  on  land  then  owned  by 
one  MrGill.  There  they  still  remain.  Shaw 
occupied  that  land  under  a  lease.  The  plaintiff's 
mortgage  did  not  cover  Shaw's  leasehold  inter- 
est in  the  real  estate  on  which  the  chattels  that 
it  embraced  were  located.  The  mortgage  was 
recorded,  but  Shaw  retained  possession  of  the 
mortgaged  property.  Besides  his  leaice  thereof. 
Shaw  held  an  option  to  ptirchsse  McOill's  land, 
and,  under  this  option,  secured  a  conveyance  of 
it  to  his  wife  on  July  11,  1912,  Tt  was  paid 
for  with  his  money,  and  in  reality  became  his. 
Title  to  it  was  taken  in  his  wife's  name  in  order 
to  protect  it  from  his  creditors.  Tt  does  not  ap- 
pear that  MrR.  Shaw  took  possession  of  the  prop- 
erty, or  that  Shaw  ceased  tn  occupy  it  before  his 
death.  He  died  August  3,  1912.'^ 

The  decree  is  aflBnned. 


HERON  T.  PHIPPS  et  aL 

(Supreme  Court  of  Pennsylvania.    July  1, 
1914.) 

Appeal  and  Ebror  (|  1053*) — Aduissions  of 
Evidence — Cube  bt  Inbtbdctionb. 

In  an  action  against  defendant  as  a  part- 
ner, error  in  admitting  evidence,  during  a  trial 
of  four  days,  consisting  of  the  declarations  of 
an  alleged  aeent,  whose  agency  was  not  shown, 
and  of  tbe  aeclarations  of  the  allied  partner, 
was  not  cured  by  instructions  to  disregard  such 
evidence,  where  such  instructions  were  given 
only  in  the  charge  after  the  argument,  were 
scattered  throng  a  lengthy  diarge,  and  were 
not  clear  and  specific. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4178-1184;  Dec.  Dig.  f 
1053.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Assumpsit  by  F.  H.  Heron  against  Paul  N. 
Decrette  and  another,  partners  doing  busi- 
ness as  Caffi  Fulton,  to  recover  money  loan- 
ed and  for  merchandise  furnished  on  book 
account.  From  judgment  for  plaintiff,  de- 
fendants appeal.  Reversed. 

Argued  before  FELL,  C.  J.,  and  BItOWN, 
MESTREZAT,  POTTER,  and  MOSCHZIS- 
KER, JJ. 
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D.  T.  Watson,  Thomas  D.  Chantler,  Wil- 
liam H.  McGltuiff,  and  William  A.  Jordan,  ail 
of  Pittstjurgh,  tor  appellants.  Howard  Zacti- 
arlas  and  Harry  Dtamond,  botb  of  Pitts- 
burgh, for  appellee. 

MBSTREZAT,  J.  We  cannot  review  the 
case  on  Its  merits,  because  of  the  manner  in 
which  it  was  heard  and  diaposed  of  on  the 
trial  below.  If  tbe  learned  judge  had  re- 
quired the  plaintiff  to  present  his  evidence 
in  Its  proper  and  logical  order,  the  erron 
which  occurred  on  the  trial  would  doubtless^ 
bave  been  avoided,  and  tbe  seeming  dlffl-' 
cnlties  In  the  disposition  of  the  case  would 
have  disappeared.  Tbe  action  was  assumpsit 
to  recover  money  loaned  and  also  a  claim 
due  on  a  book  account  for  beer  and  Uquon 
furnished  to  the  Caf6  Fulton,  which  the  plaln- 
tifl  alleged  was  a  partnership  composed  of 
Phip[>s,  one  of  the  defendants,  and  the  ap- 
pellant, and  Paul  N.  Decrette,  whom  the 
writings  in  evidence  disclosed  to  be  the  pro- 
prietor of  tbe  cafS. 

On  the  trial,  it  having  appeared  that  there 
was  no  actual  partnership,  the  plaintiff  un- 
dertook to  charge  the  defendant  Phlpps  with 
the  indebtedness  by  showing  that,  prior  to 
giving  credit  to  Phlpps,  the  latter  held  him- 
self out  to  the  plaintiff  as  a  parfaner.  The 
proof  of  tbe  holding  out  consisted  principally 
of  the  acts  and  declarations  of  one  Nayior, 
the  alleged  agent  of  Phlpps,  and  tbe  declara- 
tions of  Decrette.  Wttb  possibly  one  or  two 
exceptions,  ttaere  was  no  act  or  declaration 
by  Phlpps  himself  that  can  be  construed 
Into  a  holding  out  or  recognition  of  a  part- 
nership composed  of  the  two  individuals. 
One  of  tbe  vital  questions  In  the  case,  there- 
fore, was  the  agency  of  Nayior  In  represent- 
ing Phlpps  In  the  business  of  the  caf€,  so  that 
bis  acts,  conduct,  and  declarations  affecting 
the  bnsiness  would  bind  Phlpps.  Instead  of 
proving  Naylor's  agency  in  the  first  instauce, 
the  plaintiff  proceeded  to  prove  the  acts  and 
declaratlous  of  Nayior  which  he  alleged  were 
a  recognltloD  of  Phlpps  as  a  partner  In  tibe 
caf&  The  defendant  Phlpps  objected  to  tbe 
teetimoDjr,  but  the  objection  was  overruled, 
and  it  waa  admitted;  the  fxmrt  observing 
that: 

"Any  statement  of  Mr.  Nayior  is  allowed  in 
evidence  here  simply  on  the  proposition  that 
later  there  will  be  evidence  of  bis  agency.  It 
is  ail  admitted  under  that  proposition,  and  if 
that  is  not  proved  it  all  Calls." 

This  testimony  was  supplemented  by  proof 
of  the  declarations  and  statements  of  De- 
crette tending  to  show  Phlpps'  connection 
with  the  business,  and  they  were  admitted 
by  the  court 

Tbe  first  68  assignments  of  error  are  to 
the  mUiigs  oa  evidence,  and  most  of  them 
relate  to  declarations  alleged  to  bare  been 
made  to  plaintiff  by  Nayior  or  by  Decrette 
as  to  Phlpps'  connectloD  with  tbe  business 
of  the  ca.t6.  The  trial  lasted  four  days,  and 
at»  its  conclaslon  the  learned  Judge  charged 
that  tbe  plaintiff  had  foiled  to  prove  Nay- 


lor'a  agency  as  to  tbe  business  of  the  cafe, 
and  that  Decrette's  statements  were  not  evi- 
dence against  Phlpps.  The  greater  part  of 
tdie  oral  testimony  was  evidence  showing 
the  acts  and  declarations  of  Nayior  and 
tbe  statements  of  Decrette,  and  the  learned 
Judge  undertook  to  remedy  the  error  In  Its 
admission  by  instructing  the  Jury  to  disre- 
gard it.  He  said,  inter  alia: 

"There  is  a  great  deal  of  testimony  In  this 
case,  gentlemen,  that  we  do  not  have  to  pass 
on  now.  There  is  a  great  deal  of  it  that  has 
no  bearing  upon  the  Question  which  is  to  be  de< 
cided,  and  it  is  to  be  regretted  that  it  ia  in  the 
case.  •  •  •  This  is  merely  preliminary,  to 
try  to  give  you  an  idea  in  a  general  way  as  to 
how  this  evidence  got  in— most  of  it  properly; 
some  of  it,  I  think,  mlBtakenly.  I  think  I  was 
wrong  in  permitting  some  of  the  evidence  to  go 
in,  even  from  the  standpoint  that  we  had  oot 
tbe  rest  of  the  case,  or  the  defendant's  testi- 
mony as  to  the  agreements.  So  that  it  Is  very 
necessary  that  you  should  understand  just  what 
I  am  leading  to.  It  is  very  necessary  that  you 
should  duposa  of  the  case  oo  that  testimony, 
and  notbiog  more.  »  *  *  \  qow  come  to  the 
pert  of  the  testimony  that  I  am  satisfied  should 
not  be  in  this  case,  and  that  we  have  to  ex- 
clude; but  it  will  not  be  so  difficult  to  ex- 
clude it  from  your  minds  when  you  see  just 
what  it  was.  I  do  not  mean  exclade  it  from 
your  mind,  but  not  to  use  it.  *  *  *  I  think 
that  I  have  covered  all  of  the  statements  which 
Mr.  Heron  (plaintieFl  said  that  Mr.  Nayior  bad 
made,  and  you  see  that  none  of  them  would  be 
binding:  even  if  he  had  made  them,  and  even  if 
Mr.  Phlpps  had  i>een  here,  and  had  said.  *We 
are  going  to  be  partners.*  uat  alonsr  would  not 
bind  him  as  a  partner  here  now.  unless  there 
was  something  to  show  afterwards  that  they 
were  partners,  but  as  applied  to  Mr.  Naytor  in 
this  matter  it  has  no  force.  In  the  next  place 
that  testimony  was  admitted  in  tbe  expecta? 
tion  that  there  would  be  shown  authority  for 
his  makinfr  it,  but  that  was  uot  shown.  So 
you  will  sunply  exclude,  so  far  as  Mr.  Phipps 
is  concerned,  statements  made  by  Mr.  Decrette, 
and  statements  made  by  Mr.  Nayior.  *  *  * 
There  were  a  whole  lot  of  things  testified  to  here, 
but  not  a  scrap  of  testimony  that  Heron  knew 
them  before  he  gave  credit" 

We  cannot  agree  that  the  learned  judge 
was  successful  In  withdrawing  from  the  con- 
sideration of  the  Jury  the  evidence  of  the 
declarations  of  Nayior  and  Decrette  Intro- 
duced by  tbe  plaintiff  to  show  that)  Phlpps 
was  held  out  as  a  partner  of  Decrette.  We 
think  It  obvious  that  under  tbe  circum- 
stances such  could  not  have  been  the  effect 
of  tbe  courti's  charge.  The  trial  of  tbe  cause 
occupied  the  attention  oi  the  court  for  4 
days,  and  the  charge  consumed  more  than 
1%  hours  in  its  delivery  and  covers  24  pages 
of  appellant's  paper  book.  Tbe  excerpts  re- 
lating to  this  subject,  quoted  above,  are  scat- 
tered throughout  the  charge,  and  the  con- 
text does  not  aid  in  showing  an  intention  to 
eliminate  the  irrelevant  testimony  from  the 
consideration  of  the  Jury.  There  is  no  spe- 
cific instruction  to  exclude  tbe  testimony  of 
any  particular  witness  or  witnesses,  nor 
does  tbe  learned  Judge  In  his  charge  direct 
attention  to  the  witness  or  witnesses  whose 
testimony,  if  believed,  would  constitute  the 
holding  out  of  Phipps  as  a  partner.  While 
it  will  be  observed  that  tbete  is  a  plain  di- 
rectlMi  to  the  Jmr  In  one  part  of  the  diarge 
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to  exclude  from  consideration  the  state- 
ments  of  Naylor  and  I>ecrette,  it  Is  by  no 
means  dear  from  the  excerpts  in  thedr  en- 
tirety tlie  learned  Judge  Intended  that  all 
the  statements  of  Naylor  and  Deere tte  should 
be  withdrawn.  Other  parts  of  the  charge 
woold  seem  to  Indicate  that  their  deolara- 
tlons  should  be  considered  by  the  Jury  in 
making  up  its  verdict  The  learned  court 
farther  said: 

"He  [plainticn  was  asked  In  selling  on  what 
he  relied,  and  ne  said,  'I  relied  on  the  itate- 
ments  of  Naylor  and  Decrette ;'  but  as  I  have 
already  told  you,  those  were  statements  as  to 
what  they  were  going  to  do  in  the  future,  state- 
ments which  did  not  bind  Mr.  Phipps,  statements 
on  which  he  had  no  right  to  rely.  Nevertheless  I 
submit  to  you  as  to  whether  these  things,  which 
it  is  claimed  here  he  knew,  were  a  proper  basis 
of  bis  giving  credit,  and  whether  from  the  whole 
case  in  that  connection  he  did  rely  upon  these 
variofis  acts  in  giving  credit." 

This  would  Indicate  that  the  eliminated 
statements  of  Naylor  and  Decrette  were  only 
those  that  related  to  what  was  to  be  done  In 
the  future,  and  that  even  those  were  submit- 
ted to  enable  the  jury  to  determine  whether 
they  were  a  proper  basia  for  the  plaintiff  ex- 
tending credit  to  Phipps.  As  said  by  the 
learned  Judge,  "there  was  a  great  deal  of 
evidence  about  what  Mr.  Naylor  said,"*  and, 
it  may  be  added,  the  greater  part  of  all  the 
evidence  submitted  to  the  Jury  In  the  four 
days'  trial  was  as  to  what  was  said  by  Nay- 
lor and  Decrette,  which  was  later  held  to  be 
incompetent  and  Irrelevant,  All  this  evidence 
was  before  the  Jury  with  the  sanction  of  the 
-court,  and  was  not  stricken  out,  and  it  la 
most  Improbable  that  any  subsequent  attempt 
to  withdraw  it- in  the  charge  after  the  case 
had  been  argued  by  counsel  would  effect  Its 
complete  dislodgment  from  the  minds  of  the 
Jurors.  This  was  the  bulk  of  the  testimony 
In  the  case,  and  was  at  least  largely  relied 
on  by  plaintiff  to  establish  the  partuer^Ip. 
The  plaintiff  testified  that  in  extending  cKdlt 
to  the  caf  d  he  relied  on — 
"the  statements  of  Mr.  Naylor  connecting  Mr. 
Phipps  with  the  caf^,  and  bis  obligation  for  it, 
for  the  indebtedness,  [and]  on  the  fkct  that  Mr. 
Phipps  was  represented  to  me  by  Mr.  Decrette 
as  being  a  partner  of  his." 

The  necessity  for  the  complete  elimination 
of  the  incompetent  testimony  from  the  case 
is  apparent,  and  without  further  discussion 
it  may  be  said  that  It  is  doubtful  If,  in  find- 
ing a  verdict  against  Phipps,  the  jury  did 
obey  the  court's  Instructions  to  disregard  the 
testimony.  This,  as  pointed  out,  was  the  tes- 
timony offered  to  establish  one  of  the  vital 
points  In  the  idalntUTs  case,  and  It  would 
necessarily  be  very  prejudicial  to  the  defend- 
ant We  have  uniformly  held  in  a  long  line 
of  cases  that  where  evidence  has  been  im- 


properly admitted,  which  tends  to  prejudice 
the  minds  of  the  Jurors,  and  It  is  not  struck 
out  at  or  before  the  doee  of  the  testimony, 
the  error  Is  not  cured  by  an  instruction  to 
disregard  It  in  the  charge.  Here,  the  Incom- 
petent testimony  was  the  greater  part  of  the 
evidence  offered  to  sustain  the  plalntiff'B  de- 
mand, was  not  struck  out,  but  remained  in 
during  the  arguments  of  counsel,  and  was  only 
eliminated  from  the  case  by  the  simple  direc- 
tion of  the  court  In  its  diarge  to  exdude  it 
It  was  then  too  late,  and  the  means  too  Inef- 
fective to  cure  the  mistake  of  its  erroneous 
admission.  We  are  compelled  to  lemaiid  the 
case  for  another  trial. 

The  law  applicable  to  cases  of  this  charac- 
ter is  well  settled,  and  the  <mly  difficulty  that 
arises  is  its  application  to  the  facts  of  the 
particular  case  under  consideration.  Aside 
from  the  errors  in  the  admission  of  evidence 
already  adverted  to,  counsel  failed  to  elicit 
from  the  witnesses  definite  testimtmy  as  tb 
certain  material  matters  important  In  the 
adjudication  of  the  case.  On  the  next  trial, 
the  facts  should  be  clearly  and  concisely 
developed  from  the  testimony  In  their  proper 
order,  so  that  the  Issue  may  be  well  defined, 
and  If,  as  on  the  present  trial,  a  request  is 
then  made  for  binding  instructions,  the  court 
will  not  be  embarrassed  by  uncertainty  as  to 
the  material  facts  of  the  case.  It  is  appar-' 
ent  that  the  dates  of  certain  occurrences  are 
material  in  determining  the  liability  of  the 
defendant  Phipps,  and  that  there  la  a  vague- 
ness as  to  such  dates  running  throughout  the 
entire  evidence.  If  he  Is  to  be  held  liable  for 
the  claim  in  suit  by  reason  of  holding  him- 
self out  as  a  partner,  the  plaintiff  must  show 
that  the  act  of  holding  out  was  done  by 
Phipps,  or  by  his  knowledge  or  consent,  that 
the  plaintiff  knew  it,  and  gave  credit  on  the 
faith  that  the  defendant  was  a  partner.  It 
is  therefore  apparent  that  the  dates  of  the 
alleged  acts  of  the  defendant,  or  his  author- 
ized agent  are  material  In  determining  the 
defendant's  liability. 

As  It  does  not  appear  deflnitdy  what  part 
of  the  testimony  was  excluded,  we  cannot 
undertake  to  determine  the  competency  or 
relevancy  of  any  of  It;  nor  in  dedlning  to 
sustain  the  appellant's  point  for  binding  in- 
structions must  we  be  understood  to  hold 
that  the  case  was  for  the  jury  on  the  evi- 
dence presented  at  the  trial.  The  uncertain- 
ty and  Indeflnlteness  of  the  evidence  and  the 
manner  In  which  the  case  was  tried  make  it 
difficult  to  dispose  of  it  as  a  question  of  law, 
and,  that  no  injustice  may  be  done  to  either 
party,  we  think  there  should  be  a  retrial. 

The  Judgment  la  reversed,  with  a  venire 
facias  de  nova 
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BAWOBTH  T.  SHBRMAN  et  aL,  LleeoM 
Gom'n.   (No.  224.) 

(Bapreme  Oonrt  of  Bbode  Idand.   Ntfv.  25, 

1914.) 

1.  PBOHnmoN  (f  4*)— Natomb  of  Rembdt. 

Th»  nantlng  of  a  writ  of  prohibition  ia 
entirel7  discretionary. 

[Ed.  Note.— For  other  casu,  see  Prohibition, 
Cent.  lUr.  i  3 ;  Dec  Dig.  f  4.*] 

2.  Pbohibition  (I  6^  —  BoAaDs  OF  Liosirra 
CoioassroNEBS— Tbaitsfeb  of  Lioekbe. 

Ab  the  statDtes  confer  upon  boards  of  li- 
cense commissioners  iwwer  to  permit  transfers 
of  licenses,  prohibition  will  not  be  issued  to  re- 
strain sncQ  a  board  from  assigning  two  appli- 
cations for  the  transfer  of  a  license  for  hearing, 
even  though  the  Ucenaee  rqmdiatcd  one  of  the 
applications. 

[Ed.  Not&— For  other  eases,  see  Frohibitttm, 
Cent  Dig.  H  81-SS;  Dec.  Dig.  |  6.*] 

Petition  by  James  Bawortli  for  a  writ  of 
prohlbitioTi  against  Jeremiah  A.  Sherman  and 
others,  License  Commissioners  of  the  City  of 
Central  Falls.  Petition  denied  and  disioiased. 

lOchael  F.  Costello,  of  Pawtncket,  and  Mc- 
Goyeru  &  Slatteiy,  of  Providence,  for  peti- 
tioner. Braman  ft  Ccumolly,  of  Fftwtudiet, 
for  respondents. 

PER  CURIAM.  This  Is  a  petition  for  a 
writ  of  prohibition  to  prevent  the  board  of 
license  commissioners  of  the  city  of  Cen- 
tral Falls  from  taking  cognizance  of  a  cer- 
tain application  for  the  transfer  of  a  license 
to  sell  spirituous  and  intoxicating  Uqucnrs  at 
No.  592  Lonsdale  avenue  In  said  dty  of  Cen- 
tral Falls. 

It  appears  tliat  the  petitioner  la  the  hold- 
er of  said  license ;  that  there  has  been  filed 
with  said  board  an  application  in  writing 
purporting  to  have  been  signed  by  the  peti- 
tioner, requesting  said  board  to  permit  said 
license  to  be  transferred  to  one  Frank  S Cho- 
ra ;  that  the  petitioner  has  notified  said 
board  that  said  application  was  not  signed 
by  him,  and  that  he  repudiated  said  request ; 
that  the  petitioner  has  presented  to  said 
board  an  application  in  writing,  signed  by 
him,  requesting  said  tward  to  transfer  said 
license  to  one  James  Brlerley ;  that  said  board 
has  assigned  both  of  said  applications  for 
hearing  before  It.  The  petitioner  claims  that 
said  board  is  wlthoot  authorl^  to  consider 
said  application  for  a  transfer  of  his  license 
to  Frank  Scbora,  for  the  reason  that  the  pe- 
titioner has  not  authorized  said  request  for 
a  transfer;  and  this  petition  Is  filed  for  the 
purpose  of  preventing  such  consideration. 

[1 ,  21  The  granting  of  a  writ  of  prohibition 
is  entirely  discretionary.  Under  the  statute, 
the  power  to  permit  transfers  of  licenses  to 
sell  spirituous  and  intoxicating  liquors  is 
conferred  upon  boards  of  license  commission- 
ers. Generally  when  an  Inferior  tribunal  has 
Jurisdiction  of  the  snbject-matter  of  a  pro- 
ceeding, this  court  will  not,  upon  an  applica- 
tton  for  a  writ  ot  pn^bitlon,  consider  dis- 
puted  questions,  the  determination  of  which 


has  been  committed  by  law  to  sncli  inferior 
tribunal.  Upon  the  filing  of  said  two  appli- 
cations for  the  transfer  of  the  petitioner's  li- 
cense, said  board  properly  assigned  tbem 
both  for  hearing,  in  order  that  it  mlg^t  con- 
sider the  conflicting  claim  made  by  the  per- 
sons Interested  therein.  We  must  presume 
that  the  board,  after  hearing  and  considera- 
tion, will  properly  exercise  the  Jurisdiction 
conferred  upon  it  by  the  statute,  and  will 
make  its  decision  in  accordance  with  law 
and  the  evidence. 
The  petition  Is  denied  and  dismissed. 


DUTALL  T.  BIDOUT.    (No.  &) 

(Court  ot  Appeals  of  Maryland.    Oct.  28, 
1914.) 

1.  EAsiianTS  (i  8*)— Right  of  Wat— Ap- 

PUBTBNAHOBB. 

Oontigaous  land  of  the  parties  formerly 
composed  a  single  farm  of  12 1  acres  under  the 
ownership  of  complainant  and  his  brother  as 
tenants  in  common.  In  1909  they  nmveyed  to 
defendant  81  acres,  Including  the  portion  on 
wtiich  the  buUdings  were  located,  and  complain- 
ant thereafter  became  the  owner  of  the  sole 
title  to  the  remaining  46  acres  by  grant  from 
his  cotenant  At  the  date  of  the  sale  to  de- 
fendant there  was  a  well-defined,  but  unimprov- 
ed, driveway  leading  from  the  dwelling  and  bam 
on  the  premises  conveyed,  over  the  land  re- 
served, to  a  public  road,  which  was  and  had 
been  the  customary  way  of  travel  for  many 
years;  bnt  it  was  not  the  only  available  out- 
let from  the  land  conveyed,  wbich  bordered  on 
a  public  tborouKhfare  and  contained  within  its 
own  area  a  road  leading  from  the  buildings  to 
the  highway,  which  road,  however,  by  reason 
of  its  grade  and  location,  was  much  less  service- 
able than  the  one  extending  through  tiie  land 
retained.  Beld  tliat,  since  the  way  over  com- 
plainant's land  was  not  an  existing  easement,  a 
right  to  use  it  did  not  pass  to  defendant  in  tbe 
absence  of  an  express  grant  In  hii  deed  under 
a  provision  conveying  appurtenances. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  8-12;  De&  Dig.  |  8.*] 

2.  EbTOPPBL  (i  68*)  —  GBOtTNDB  —  Claiu  m 
Judicial  Pboceeding. 

Where  defendant  Insisted  on  an  absolute 
right  to  the  continued  and  peipetual  use  of  a 
roadway  across  complainant's  land  to  a  high- 
way as  an  incident  to  tbe  grant  and  as  appurte- 
nant to  defendant's  property,  he  could  not  Ik 
given  the  benefit  of  an  alleged  parol  agreement 
between  himself  and  his  grantors  that  he  should 
have  a  permlsBlve  use  of  the  way  during  hb 
individual  possession  ot  the  land  described  In 
bis  deed. 

[Ed,  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  »  165-169;  Dec.  Dig.  i  6a*] 

3.  IlTJTTNCTlON   (§  49*)— RiGHT  TO  RXUXF- 

Use  of  Wat— Adequate  Reuedt  at  Law. 
Where  defendant  claimed  the  alMolute  right 
to  use  a  private  way  over  complainant's  land 
to  a  highway  as  appurtenant  to  land  conveyed 
to  defendant,  bis  use  of  the  way,  If  wrongful, 
was  not  a  mere  trespass,  but  an  appropriation 
of  complainant's  land  for  the  benent  of  defend- 
ant's adjacent  property;  and  hence  it  was  no 
defense  to  complainant's  right  to  injunctive  re- 
lief that  he  tuid  an  adequate  remedy  at  law. 

{Ed.  Note.— For  other  cases,  see  Iiijniicti<m, 
Cent  Dig.  S  102;   Dec.  Dig.  8  49.*] 
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92  ATLAJfTIG  BEPORTEB 


Appeal  from  Clrcatt  Court,  Anne  Arun- 
del County;  James  R.  Brashears,  Judge. 

"To  be  officially  reported." 

Suit  by  Charles  D.  Rldout  against  Zacha- 
rlah  R.  Dnvall.  From  a  decree  In  favor  of 
complainant,  defendant  appeals.  Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  UE- 
NER,  and  STOCKBRIDOB,  JJ. 

Robert  Moas,  of  Annapolis,  for  appellant 
James  W.  Owens,  of  AnnapoUs,  for  appdlee. 

URNEB,  J,  CI]  By  tlie  decree  from  which 
this  appeal  Is  taken  fb»  appellant  was  per- 
petually enjoined  from  uting  a  certain  road- 
way ^tending  from  his  farm  through  the 
adjoining  property  of  the  appellee  to  the 
pubUe  h^hway.  It  is  alleged  In  the  bill  of 
complaint  and  shown  by  the  proof  that  the 
contiguous  lands  of  Uie  parties  to  the  suit 
formerly  composed  a  single  farm  of  about 
127  acres  under  tbk  ownership  of  the  ap- 
pellee and  his  brother  as  tenants  In  common. 
On  December  28.  190&,  they  conveyed  to  the 
appellant  81  acres  of  the  land,  including  the 
portion  on  which  the  farm  buildings  are  lo- 
cated. Hie  appellee  has  since  become  the 
owner  of  the  ^tlre  title  to  the  remaliUng  46 
acres  by  grant  from  his  cotenant.  At  the 
time  of  the  appellant's  purchase  there  was 
a  well-deflned,  bat  unimproved,  driveway 
leading  to  the  public  road,  from  the  dwell- 
ing and  bam  on  the  premises  conveyed,  over 
the  land  reserved  by  the  grantors.  This  bad 
been  used  as  the  customary  way  of  travel 
to  and  from  the  farm  bnlldlngs  for  many 
years.  It  was  not,  however,  the  only  avail- 
able outlet,  as  the  land  sold  to  the  appel- 
lant bordered  on  a  public  thoroughfare  and 
contained  within  Its  own  area  a  road  lead- 
ing from  the  buildings  to  the  highway.  The 
last-mentioned  private  way,  by  reason  of  its 
grade  and  location,  was  much  less  serviceable 
and  convenient  than  the  one  extending 
through  the  property  retained  by  Qie  ap- 
pellee and  his  co-owner. 

The  deed  to  the  appellant  conveyed  to  him 
the  81  acres  mentioned,  together  with  "all 
and  every  the  rights,  alleys,  ways,  waters, 
privileges,  appurtenauces,  and  advantages  to 
the  same  belonging  or  In  any  wise  appertain- 
ing." It  is  the  appellant's  theory  that  un- 
der this  clause  of  the  grant  he  acquired  an 
easonent  In  the  roadway  over  the  land  re- 
served. For  several  years  after  his  purchase 
of  the  part  of  the  farm  described  in  his  deed 
he  used  the  way  through  the  remaining  por- 
tion without  objection.  But  it  appears  ^om 
the  evidence  that  in  October,  1913.  tite  ap- 
pellee erected  wire  fmcing  across  the  road- 
way, and  the  appellant  having  removed  it 
under  a  claim  of  right  to  the  continued  and 
permanent  use  of  the  way  as  appurtenant 
to  hia  property,  the  present  litigation  has 
resnlted. 

In  the  case  of  Oliver  v.  Hook.  4T  Hd.  907, 
where  Uie  qnestiw  we  liave  now  to  decide 


was  considered  upon  facts  analogous  to  those 
shown  by  the  record  before  us,  it  was  con- 
tended that,  inasmuch  as  the  way  in  con- 
troversy was  existing  and  apparent  at  the 
time  of  the  execution  of  the  deed  under 
which  the  right  to  its  use  was  claimed,  it 
passed  under  the  grant  as  Incident  and  ap- 
purtenant to  the  laud  conveyed.  In  discuss- 
ing this  theory  the  court,  In  the  opinion  de- 
livered by  Judge  Alvey,  said: 

"The  deed  is  for  a  specific  piece  of  land,  be- 
ing parcel  of  a  larger  piece  lield  and  owned  by 
the  grantor,  and  described  by  metes  and  bounds. 
In  such  case,  in  the  absence  of  apt  and  express 
termB,  no  specific  way  outside  the  limits  <n  tlie 
land  granted,  if  not  properly  an  eziating  ease- 
ment, will  pass  as  appurtenant  The  only 
words  in  the  deed  •  *  *  that  could  possibly 
be  relied  on  to  convey  the  right  of  way  in  ques- 
tion are  'all  and  every  the  rights,  privileges, 
appnrtenances,  and  advantages  to  the  same  be- 
longing, or  is  any  wise  appertaining.'  If  there 
was  a  way  belonging  to  tne  estate,  as  a  pre- 
existing easement,  such  way  woald  pass  by 
force  of  these  terms,  or  even  without  the  use  of 
them ;  but  such  terms  used  in  a  conveyance 
of  part  of  a  tract  of  land,  as  In  this  case,  will 
not  create  a  new  easement  nor  give  a  right  to 
use  a  way  which  had  been  used  with  one  part 
of  the  land  over  another  part,  while  both  parts 
belonged  to  the  some  owner,  and  constituted  an 
entire  estate.  A  party  cannot  have  an  ease- 
ment in  his  own  land,  as  all  the  uses  of  an 
easement  are  fully  comprehended  and  embraced 
in  his  general  right  of  ownership.  •  *  •  The 
general  principle  is  that  no  right  In  a  way. 
which  has  been  used  during  the  unity  of  owner- 
ship, will  pass  upon  the  severance  of  the  tene- 
ments, unless  proper  terms  are  employed  in  the 
conveyance  to  show  an  Intention  to  create  ttie 
right  de  novo." 

After  stating  the  doctrine,  as  quoted  trom 
Gale  oa  Basements,  81,  that  "upon  the  sev- 
erance of  an  heritage  a  grant  will  be  Implied 
•  •  •  of  all  those  continuous  and  ap- 
parent easements  whitdk  have  In  fact  been  us- 
ed by  the  owner  during  the  unity,  and  which 
are  necessary  for  the  use  of  the  tenement 
conveyed,  though  they'have  no  legal  existence 
as  easements,"  the  opinion  proceeds: 

"This  is  a  very  just  and  beneficial  principle 
In  those  cases  to  which  it  is  properly  applica- 
ble, and  It  has  been  fully  sanctioned  in  this 
state ;  but  it  would  seem  to  be  well  settled  that 
it  does  not  apply  to  the  case  of  an  ordinary 
way,  like  the  one  in  controversy  here,  not  be- 
ing at  the  time  an  existing  easement.  Grant 
V.  Chase,  17  Mass.  447,  44a  [9  Am.  Dec  IHl]; 
Worthington  v.  Glmson,  2  EIL  &  Rll.  626; 
Pearson  t.  Spencer,  1  Best  &  S.  CSS.  684: 
Dodd  V.  Burchell,  1  H.  &  Colt  113, 120." 

In  Mitchell  v.  Seipel,  63  Md.  273,  36  Am. 
Rep.  404,  where  the  distinction  between 
grant9  and  reservationt  of  easements  by  Im- 
plication was  considered  and  stated,  the 
case  of  Oliver  r.  Hook,  supra,  was  dted  as 
holding  "npon  abundant  authority"  that : 

"The  doctrine  of  implied  grants  had  no  appU- 
catioQ  to  the  case  of  an  ordinary,  open  and  uo- 
indosed  way,  not  being  at  the  time  oi  the  grant 
an  existing  easement*'^ 

It  was  observed  by  Jndge  Boyd  in  the 
case  of  Ellason  v.  Grove,  85  Md.  227,  36  Ati. 
845  that: 

'There  are  a  number  of  cases  which  bold  that 
ways  may  be  so  improved  and  well  defined  as 
to  bzfng  them  within  the  dass  of  easenwuts,  or 
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quad  easements,  known  as  coDtinnoua  and  ap- 
parent and  hence  paae  by  implied  graDts." 

Tbe  court  In  that  case  was  dealiog  with 
a  claim  to  tbe  benefit  of  the  principle  stated 
with  respect  to  the  ase  of  a  frell,  located 
immediately  adjacent  to  the  dividing  line 
between  the  premises  of  the  plaintiCr  and  de- 
fendant, and  wlitch,  during  the  unity  of  a 
preceding  ownership,  tiad  been  used  in  com- 
mon by  the  occupants  of  both  properties; 
access  to  the  well,  from  the  lot  subsequently 
conveyed  to  the  plaintiff,  being  afforded 
through  a  doorway  maintained  for  that  pur- 
pose in  tbe  division  wall,  from  which  the 
pump  was  only  a  few  feet  distant  There 
was  held  to  be  evidence  tending  to  place  the 
me  ot  the  well  In  tbe  class  of  continuous 
and  apparent  easements,  and  to  show  that 
It  was  necessary  for  the  reasonable  enjoy- 
ment of  the  property  for  whose  benefit  it 
wtts  claimed ;  and  because  the  Issue  had  been 
withdrawn  from  the  Jury  by  the  lower  court 
tbe  judgment  in  favor  of  the  defendant  was 
reversed  and  a  new  trial  awarded. 

Another  instance  in  which  the  principle 
just  referred  to  was  found  to  be  applicable  Is 
the  ca»e  of  Burns  v.  Gallagher,  62  Md.  462, 
wbere  it  was  invoked  in  reference  to  an  al- 
ley, fenced  on  t>oth  sides  and  located  In  the 
rear  of  the  plaintlfTs  lot  In  Baltimore,  and 
which  furnished  tbe  only  means  of  access  to 
tlie  bacl£  yard  of  the  premises,  except  through 
the  front  door  of  the  building  by  which  the 
lot  was  improved.  In  the  case  of  Janes  v. 
Jenkins,  34  Md.  1,  6  Am.  Rep.  300,  which  was 
(-"oncemed  with  a  claim,  under  implied  grant, 
to  the  maintenance  without  obstruction  of 
windows  overlooking  tbe  adjacent  ground  of 
tbe  grantor,  the  tight  to  tbe  easement  was 
sustained ;  bat  this  decision  was  declared  in 
Oliver  T.  Hook,  supra,  not  to  tie  authority  for 
the  extension  of  the  principle  to  the  case  of 
an  ordinary  way  like  tbe  one  there  In  dispute. 

In  the  present  case  the  roadway  In  question 
was  undoubtedly  the  most  convenient  means 
of  ingress  and  caress  to  and  from  the  appel- 
lant's farm,  but  It  cannot  be  said  to  t>e  neces- 
aary  toT  the  beneficial  use  of  the  property. 
It  was  an  ordinary,  nnlnclosed,  and  unim- 
proved way  over  intervening  land  to  a  farm 
which  has  another  available  outlet  to  the 
public  highway.  The  conditions  here  shown 
an  bardly  comparable  wlUk  the  exigencies 
which  existed  in  the  casea  of  EUason  t.  Qrove 
and  Barns  v.  Oallagbw,  snpra,  and  are  cer- 
tainly not  more  argent  than  those  which  in 
OUver  T.  Hook,<8apra,  were  held  not  to  admit 
of  the  application  of  the  prin<^ple  now  In- 
voked. If,  In  a  case  like  the  present,  it  Is 
tbe  purpose  and  agreement  of  tbe  partlee 
that  mcb  a  way  as  tbe  one  in  question  shall 
pass  as  appartenant  to  the  land  conveyed, 
such  an  IntentiMi  may  be  expressed  very 
Kadily  and  simply  In  the  deed,  aa  anggested 
hi  the  opinion  in  Oliver  v.  Hook,  by  the  ase 
of  sQcb  terms  as  *^prltb  Oie  ways  now  osed," 
or  'with  the  waya  used  with  the  land  faerel^ 
ODDTCj-ed,"  Qau  creating  new  easements  for 


T.  RIDOUT  tti 

the  benefit  of  the  estate  granted,  aa  contem- 
plated by  the  role  to  which  we  have  referred. 

Both  the  appellant  and  appellee  have  testi- 
fied to  conversations  between  them  prior  to 
the  conveyance  In  regard  to  their  understand- 
ing upon  the  question  as  to  whether  the  road 
now  In  controversy  was  Intended  to  -be  In- 
cluded in  the  purchase.  This  testimony,  hav- 
ing been  offered  without  objection  from  either 
side,  is  entitled  to  be  given  the  effect  of  com- 
petent proof,  and  we  have  no  occasion,  there- 
fore, to  express  an  opinion  as  to  its  admis- 
slbUity.  iSentmaa  v.  Gamble.  6d  Md.  293,  13 
Atl.  58,  14  Atl.  673.  According  to  the  deposi- 
tions of  tbe  appellee  and  his  cograntor  it  was 
distinctly  stated  and  uuderstood  in  the  In- 
terviews preceding  the  execution  of  the  deed 
that  it  was  not  to  convey  a  right  to  the  use 
of  tbe  roadway  through  the  reserved  land, 
but  that  the  grantee  would  be  permitted  to 
use  it  while  the  farm  was  in  his  personal  oc- 
cupancy. The  appellant's  testimony  is  di- 
rectly to  the  contrary,  and  asserts  In  effect 
an  understandiug  that  he  should  be  entitled 
without  restriction  to  the  use  of  the  road. 
His  deed,  however,  does  not  contain  tbe  terms 
necessary  to  confer  such  a  right,  and  his 
statement  as  to  a  verbal  assurance  on  the 
subject  could  not  properly  be  accepted  as 
conclusive,  in  view  of  the  explicit  denial  made 
by  the  other  two  parties  to  the  transaction. 

[2]  It  is  to  be  further  remarked  that,  as 
the  appellant  is  insisting  upon  an  absolute 
right  to  the  continued  and  perpetual  use  of 
tbe  roadway  as  an  incident  of  the  grant  and 
as  appurtenant  to  his  property,  he  is,  of 
course,  not  claiming,  and  could  not  be  given, 
the  benetlt  of  tbe  alleged  agreement,  which 
he  disputes  and  disavows,  that  he  should  have 
a  permissive  user  of  the  way  during  his  indi- 
vidual possession  of  the  land  described  in  his 
deed. 

[3]  In  the  argument  on  behalf  of  the  ai^el- 
lant  it  was  contended  that  tbe  appellee  liaa 
an  adequate  remedy  at  law  for  any  Invasioa 
of  his  proper^  rights  occasioned  by  the  ap- 
pellant's use  of  the  road,  and  that  such  use, 
if  wrongful,  is  a  mere  trespass,  which  results 
In  no  injury  suffldently  serious  to  justify  the 
granting  of  relief  by  Injunction.  The  main- 
tenance of  the  driveway  in  question  amounts 
to  an  appropriation  to  that  extent  of  the  ap- 
pellee's land  for  the  benefit  of  the  adjacent 
property  of  the  appellant.  So  long  as  the 
way  is  in  existence,  the  ground  It  occupies  is 
withdrawn  from  cultivation  and  all  tbe  other 
ordinary  uses  to  which  It  Is  susceptible.  The 
road  creates  a  division  of  the  tract,  which 
may  Interfere  materially  with  the  owner's 
plans  for  Its  use  or  development  It  does 
not  appear  to  be  needed  or  desired  for  the 
purposes  of  the  property  through  which  It 
passes.  Its  use  by  the  appellant  therefore,, 
does  not  simply  impose  an  additional  burden 
apcm  a  private  way  which  in  any  event  Is  to 
be  maintained  by  the  appellee  for  his  own 
convenience,  bat  It  appropriates  a  part  of  bis 
ground  tbr  a  toad  wblch  would  not  otherwise 
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exist.  Id  oar  opinion  Oie  cmtlnnlns  occupa- 
tion and  use  of  the  appellee's  land  to  the  ex- 
tent and  for  the  purpose  thus  Indicated  Is 
such  an  Injury  to  his  property  rights  as  a 
court  of  equity  may  properly  restrain  and 
prevent  As  stated  by  Judge  Bnrke  In  Chesa- 
peake Co.  T.  Mt  Temon  Co..  107  Md.  5S2.  68 
Atl.  1048: 

"The  decisioofl  In  thli  state  are  uniform  that, 
while  an  Injunction  will  not  Ue  to  restrain  a 
mere  trespass,  it  will  lie  when  the  injury  is 
deBtructive  of  the  estate,  as  it  has  been  held 
and  enjoyed,  or  where  fall  and  adequate  relief 
cannot  be  granted  at  law,  or  where  It  is  neces- 
sary to  prevent  a  multiplicity  of  suits." 

Among  the  other  cases  In  which  this  prin- 
ciple has  l)een  .  recognized  are  Long  t.  Ragan, 
9i  Hd.  464.  61  Atl.  181 ;  Schatdt  v.  BlauA,  66 
Md.  147,  6  Ati.  669;  Baltimore  Belt  R.  R.  Co. 
T.  Lee,  76  Md.  600.  23  AtL  901;  Oberhelm  T. 
Beeslde.  U7  Md.  276,  81  Atl.  690;  Douglass 
T.  Biggin,  128  Md.  23,  90  Atl.  1000.  The  rule 
thus  defined  and  sapported  cHeaily  embraces 
In  its  scope  and  purpose  the  case  presented  by 
this  record. 

Decree  sfBrmed,  with,  costa. 


BBLDBN  T.  BOSTON  ft  M.  B.  B. 
(Supreme  Court  of  Vermont.   Nor.  18,  1914.) 

1.  Oasbxebs  (M  94*}— Convkbsion— Dkuvebt 
ot  Goods  Witbout  Bill  or  L&dino. 

Where  a  carrier  converts  a  shipment  of  bat- 
ter by  delivering  it  to  the  purchaser,  without 
presentation  of  the  bill  of  lading,  to  which  was 
attached  a  draft  for  more  than  the  value  of  the 
butter,  on  the  same  day  that  it  was  received  at 
its  destination,  the  carrier  is  not  made  liable 
for  the  amount  of  the  draft,  instead  of  the  ac- 
tual value  of  the  butter,  by  a  letter  written  the 
station  agent  directing  him  to  ship  the  batter 
elsewhere  if  the  draft  attached  to  the  bill  ot  lad- 
ing was  not  paid  within  five  days,  as  the  con- 
ditions in  the  letter  bad  not  arisen.. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Owt  IMg.  il  867-390,  496 ;  Dec  Dig.  {  94.«] 

2.  Cabbibbb  (I  94*)— GonvEBSzoN  of  Goods— 
MxAsuBB  or  Rbcovkbt. 

Though  drafts  attached  to  a  bill  of  lading 
are  for  more  than  the  value  of  the  goods,  the 
actual  value  of  the  shipment,  less  unpaid  freight 
thereon^  is  the  measure  of  recovery  for  convert- 
ing the  shipment  by  delivering  tt  to  a  prospec- 
tive punrhaser  without  presentation  of  the  bill 
of  lading. 

CEd.  Note^For  other  cases,  see  Carriers, 
Cent.  Dig.  H  367-W,  466;  Dee:  Dig.  |  94.*] 

Exceptions  from  Washington  County 
Court  ;  Fred  M.  Butler.  Judge. 

Action  by  B.  W.  Belden  against  the  Bos- 
ton &  Maine  Railroad.  From  a  Judgment 
for  plaintUI  for  less  than  that  claimed,  plain- 
tiff appeals.  Affirmed. 

Argued  before  POWERS,  O.  J.,  and  MUN- 
SON,  WATSON,  HASBLTON.  and  TAYLOR, 
JJ. 

H.  B.  PedE,  of  Bnrllngton,  and  Benjamin 
Gates,  of  Montpeller,  for  plaintiff.  W.  B. 
C.  atlckney,  of  Rutland,  for  defendant 


WATSON,  7.  The  plaintiff  se^  to  re- 
cover a^regate  amount  of  three  certain 
drafts,  one  for  f  124,  one  for  9800.60,  and  one 
for  $189.70,  being  dated  August  28,  S^tem- 
ber  6,  and  September  13,  1900,  respectively. 
These  drafts  were  severally  attached  by  the 
plaintiff  to  three  separate  bills  of  lading  of 
corresponding  dates,  and  sent  by  him  through 
a  bank  In  this  state  to  a  bank  at  Fitchbnrg, 
Mass..  for  collection. 

On  each  of  the  dates  named,  the  plaintiff 
delivered  a  quantity  of  butter  to  the  Centra! 
Vermont  Railway  Company  at  its  station  in 
Middlesex,  this  state,  to  be  shipped  to  Fitch- 
burg,  each  time  taking  a  bill  of  lading  show- 
ing that  the  butter  was  consigned  to  the  or^ 
der  of  the  consignor,  with  directlotta  to  "no- 
tify J.  A.  Jones,  Fltchburg,  Mass."  On  Oie 
bac&  of  each  bill  of  lading  was  an  indorse- 
ment as  follows :  "Deliver  to  J.  A.  Jones  up- 
on presentation  of  this  B/U  H.  W.  Bel- 
den." Waybills  were  Issued  by  the  station 
agent  of  the  initial  company,  which  acc<mi- 
panled  the  transportation  and  were  dellvocd 
to  the  agent  of  the  defendant  (the  connec^ 
ing  carrier)  at  Fitchbnrg,  on  arrival  tbere, 
showing  the  consignee,  with  OlrectlonB  to 
notify  Jones— In  these  respects  like  the  bUls 
of  lading.  Badi  Bblpment  of  butter  was  re- 
celved  by  the  defendant  at  Fttchbnrf  about 
noon  of  the  day  following  the  date  of  its 
shipment,  and  tm  the  same  day  tt  was  dellT- 
«Kd  by  defendant's  agmt  to  said  J.  A.  Jones 
without  tba  presentation  of  the  bill  of  lad- 
ing, and  without  the -kuowledgB  or  consent 
of  the  plaintiff. 

All  the  foregoing  facts  appeared  from 
plalDtilTB  erldmce;  and  it  was  agreed  by 
the  parties  at  Uie  trial  lhat  the  value  of  the 
butter  was:  First  Shipment,  f  124;  second 
shipment,  ¥97.60;  third  shlpmeD^  |78— ag- 
gregating ^dO.SO. 

Two  certain  letters  written  by  plaintiff  to 
defendant's  freight  agent  at  Fitchbnrg  wore 
inbrodnced  in  evldraice  and  marked  Exhibits 
P   and  Q.  respectively.  was  dated 

March  6,  1909.  It  related  exclusively  to  a 
shipment  of  butter,  before  then,  from  the 
plaintiff  to  Jones,  and  had  no  bearing  upon 
any  question  Involved  In  this  case.  The  body 
of  "Q"  read : 

"If  at  any  time  J.  A.  Jones  fails  to  pay  anj 
of  the  drafts  with  bill  of  lading  attached,  and 
there  is  no  prospect  of  bis  doing  It  within  three 
or  four  days  after  butter  arrives  at  Fitehbo^ 
you  may  ship  the  butter  to  the  Alien  Beeman 
Company,  Norwich,  Conn.,  and  nottN  me  at  the 
time  you  do  bo.  This  is  liable  perhaps  to  oc- 
cur, and  if  it  does  I  do  not  want  the  butttf  to 
lay  around  more  than  5  days  at  your  station." 

Defendant  Introduced  no  evidence. 

The  plaintiff  asked  the  court  to  instruct 
the  Jury  to  return  a  verdict  in  his  favor  for 
the  full  amount  of  the  three  drafts,  with  In- 
terest on  each  and  costs;  that  in  case  the 
court  should  rule  that  he  could  reoorer  oa 
the  first  two  drafts  only  the  value  of  the 
butter  actually  shipped,  then  to  instruct 
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the  Jury  that  be  conld  recover  the  fall 
amount  ot  the  third  draft,  with  Interest,  on 
the  eround  tiiat  plalntUTe  letter  of  Septem- 
ber  9th  <ExhiMt  Q>  was  knowledge  to  the  de- 
fendant, or  saffldent  to  pnt  It  upon  inquiry, 
that  there  waa  to  be  a  draft  attached  to  aald 
third  bill  of  lading,  and  ecmtalned  directlona 
to  the  defendant  how  to  dlspoae  of  the  but- 
ter so  shipped  In  case  the  draft  was  not  paid 
aud  the  bill  of  lading  surrendered.  The 
^aintifl  claimed  the  rl^t  to  go  to  the  fary 
on  the  questlmi  of  entire  damages  tn  the 
first  Tiew,  and  If  Oat  be  ruled  against  him, 
then  on  the  question  of  damages  based  on 
the  effiect  ot  said  letter,  claiming  that  it  pre- 
sented a  question  ot  fact  and  had  a  tendency 
to  thow  that  plaintiff  gare  defendant  fiiU 
notice  and  direction  as  to  the  dlspo^tlon  of 
this  third  shipment  of  butter  and  of  any 
snbsegnent  shipment.  The  court  declined 
to  instmct  the  Jury  upon  either  pcdnt  fl^ 
thus  requested,  and  declined  to  permit  the 
plaintiff  to  go  to  the  jury  on  either  question 
as  to  damages,  holding  that  the  letter  pre- 
sented no  fact  tor  the  Jury,  but  one  of  law 
for  the  court.  To  each  of  these  rulings  the 
plaintiff  excepted. 

The  court  Instructed  the  jnry  to  return  a 
Terdict  In  f&vor  of  the  plaintiff  for  the  fall 
amount  of  the  value  of  the  three  shipments 
of  butter  as  above  stated,  aggregating  $299.- 
50,  with  interest  Qiereon  from  the  date  of 
the  several  shipments,  and  costs;  to  which 
plaintiff  excepted.  The  verdict  rendered  was 
In  accordance  with  this  instruction. 

[1]  The  first  two  shipments  of  butter  conld 
not  be  affected  by  anything  contained  In  let- 
ter "Q."  The  butter  of  the  third  shipment 
was  delivered  to  Jones  on  the  same  day  that 
It  arrived  at  the  place  of  destination  about 
noon,  and  while  the  terms  and  directions  of 
the  waybill  were  yet  in  force  wlthont  modi- 
fication and  to  be  acted  under  nntll  the  con- 
tingency mentioned  In  "Q"  should  arise. 
Hence  the  conversion  from  which  defendant's 
liability  arises  is  the  consequence  of  its  de- 
viation from  the  requirements  ot  the  original 
undertaking  as  connecting  carrier,  and  upon 
the  caae  presented  by  the  evidence  and  the 
agreement  of  the  partiea  as  to  the  value  of 
the  butter  converted,  there  was  nothing  for 
the  Jury. 

[21  The  damage  suffered  by  the  plaintiff 
was  the  value  of  the  butter  at  Bltchburg, 
less  the  unpaid  freight  thereon,  if  any  there 
was  to  be  paid  by  him.  This  folly  indem- 
nilles  him  for  the  loss  snstsined,  and  he  Is, 
In  law,  mtltled  to  nothing  more.  Wlnalow, 
Ward  ft  Go.  T.  Vennqnt  &  Mass.  B.  Co,  42 
Yt.  TOO,  1  Am.  Bep.  3e5;^Joslyn  Grand 
Trunk  By.  Co.,  01  Tt  98 ;  Stnrges*  v.  BIs- 
sdl,  46  H.  Z.  462.  It  cannot  be  said  that  be> 
cause  the  drafts  were  for  more  than  the 
value  of  the  butter,  there  was  any  Implied 
otiUsatlmi  on  the  part  of  defendant  to  pay 
the  plaintiff  more  In  damages  than  Ihe 


amount  ef  the  loss  he  sustained.  X^onlsvUle 
ft  Nashville  B.  Co.  v.  Hartwell.  90  Ky.  436, 
36  S.  W.  188,  38  S.  W.  1041.  This.  In  effect, 
disposes  of  all  tlie  questlfHiB  presented,  and 
no  error  appears. 
Judgment  affirmed. 


TUDOR  V.  KENNETT. 
(Sapreme  Court  of  Termont.   Special  Term  at 
Brattleboro.   Nov.  13,  1914.) 

1.  Appeal  ahd  Ebrob  (8  1194*)— Deteemina- 
TioN  or  Gauss— OoHSTBUcnoH  or  Decision. 

Wbere,  on  appeal  from  a  judgment  entered 
after  overrollng  a  demurrer  to  the  complaint,  it 
was  owtended  by  appellant  that,  If  affirmance 
was  ordered,  It  snoald  be  with  leave  to  file  an 
answer,  and  by  appellee  that  It  shonid  be  re* 
manded  for  an  accounting  only,  the  determina- 
tion  of  the  Supreme  Court,  "Decree  affirmed  and 
cause  remanded,"  did  not  rule  on  the  conten- 
tions, and  left  it  open  for  tbe  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  4648-4606,  4600;  Dec.  Dig. 
i  U94.*] 

2.  Apfkaz.  Airn  Bbbob  J|  78*)— Appsalabub 

ObDEBS— LXAVB    TO    FCU    AlISWEB  AJIXB 

Deudbbeb  OvSBBtnjCD. 

Where,  though  contended  in  the  appellate 
court  that  tbe  cause  be  remanded  without  leave 
to  file  answer,  it  was  remanded  without  deciding 
that  question,  it  was  dlscretionaiy  with  the  trial 
court  on  remand  to  grant  leave  to  file  answer 
under  P.  S.  1317,  and  such  an  order  was  inter- 
locutory, from  which  no  appeal  would  lie. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dla.  U  42084,  4Mi~ill,  480. 
481;  DecDIg.Tm*l 

Appeal  bi  Chancery,  Windham  County; 
Fred  U.  Butler,  QianceUor. 

Suit  by  George  A.  Tndor  against  A.  Crosby 
Kennett  and  Herbert  S.  Mudgett  From  an 
order  allowing  defoidant  to  anaww  the  Mil. 
after  a  ruling  on  appeal  sustainlnjs  a  demur- 
rer (87  Tt  09,  68  AtL  52Q).  orator  appeals. 
Api>eal  dismissed. 

Argued  before  POWERS,  G.  J.,  and  MUN- 
SON,  WATSON,  HASBI/rON,  and  TATDOB, 
JJ. 

Charles  8.  Chase  and  William  R.  Daley, 
both  of  Brattleboro,  for  appellant  Barber  & 
Barber,  of  Brattleboro,  for  appdlees. 

WATSON,  J.  [1]  This  case  waa  heard  in 
the  court  below  on  demnrrer  to  the  bill,  as 
amended,  the  demurrer  was  overruled,  the 
bin  adjudged  sufficient  and  a  decree  render- 
ed for  the  orator  according  to  the  prayer  of 
the  bill.  From -this  decree,  defendants  ap- 
pealed. At  the  hearing  In  the  Suproue  Coart 
the  defendants  asked  in  th^  briet  In  the 
event  of  an  affirmance  of  the  decree,  that  the 
cause  be  remanded  with  ^ve  to  the  defend- 
anta  to  plead  or  answer.  Tbe  <»ator,  in  his 
brtef,  Insirted  that  the  defendants,  having 
elected  to  proceed  under  rule  16,  Instead  of 
under  rule  14,  of  the  rules  Ot  tbe  court  of 
chancery,  had  waived  their  ri^t  to  answer, 
and  that,  If  the  decree  be  affirmed,  the  bill 
should  be  taken  us  confessed,  the  defend- 
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ants  ordered  to  account,  and  tbe  cause  re- 
manded for  that  purpose  alone.  The  case 
was  disposed  of  by  the  Supreme  Court  as  fol- 
lows: "Decree  affirmed,  and  cause  remand- 
ed."  On  sucb  remand  to  the  court  of  chan- 
cery, the  orator  moved  that  a  time  and  place 
be  fixed  for  an  accounting  upon  the  final  de- 
cree of  that  court,  as  affirmed  by  the  Su- 
preme Court,  and  us  prayed  for  In  the  btU. 
The  defendants  mored  for  leave  to  file  their 
answer.  The  two  motions  being  heard  to- 
gether, the  chancellor  made  an  order  grant- 
ing defendants*  motion;  the  orator's  motion 
for  an  accounting  to  lie  until  further  orAet  of 
court  From  this  order,  the  orator  filed  Us 
motion  for  an  appeal,  and  the  case  was 
heard  in  this  court 

It  is  urged  by  the  orator  that  under  the 
mandate  from  the  Supreme  Court  the  court 
of  chancery  could  proceed  only  by  way  of 
entering  the  decree  as  affirmed,  and  ordering 
an  accounting,  and  that  It  had  no  power  to 
grant  leave  to  the  defendants  to  file  their 
answer.  It  Is  said  by  defendants  that  the 
order  from  which  the  orator  undertook  to 
appeal  Is  merely  Interlocutory,  and  from  It 
□0  appeal  Ues. 

[21  In  affirming  the  decree  and  remanding 
the  case,  this  court  said  nothing  concerning 
defendants'  request  for  leave  to  plead  or  an- 
swer. The  disposition  of  the  case  was  not 
different  In  form  or  substance  from  what  it 
would  have  been  had  no  such  request  been 
made.  It  follows  that  the  order  made  did 
not  necessarily  Involve  a  ruling  upon  the  re- 
quest, and  whether.  In  fact,  that  question 
was  determined  does  not  appear  to  that  de- 
gree of  certainty  necessary  to  constitute  an 
estoppeL  Gray  v.  PIngry,  17  Vt  419,  44  Am. 
Dec.  345;  Aiken  T.  Peck,  22  Vt  255;  Tarbell 
T.  Tarbell,  67  Tt  492;  Priest  v.  Foster.  68 
Vt  417.  88  Atl.  78.  The  case  standing  in  this 
way  on  reruuid,  it  was  by  statute  within  the 
power  of  the  court  of  chancery  or  a  chan- 
cellor to  permit  the  defendants  to  file  their 
answer.  P.  S.  1317.  And  the  order  granting 
snch  permit  was  interlocutory  in  nature, 
from  which  no  appeal  lies.  The  case  is 
therefore  not  in  this  court  Abbott  t.  Sand- 
ers, 83  Vt  165,  74  Aa  1058. 

Appeal  dismissed. 


NIEBERQ  T.  COHEN  et  aL 
(Supreme  Court  of  Vermont   Nor.  10,  1014.) 

1.  HUBBAHD  AND  WiFB  (|  325*)— AZ.IBKATI0N 
0»  AFFECTIONft-RlGHT  TO  SUB. 

A  wife  at  common  law  had  no  remedy  for 
allenatioa  of  her  tinsband's  affections  and  con- 
iequent  loss  of  his  society  and  aid;  such  right 
being  conferred  on  her  by  modem  statutes  em- 
powering her  to  sue  alone  and  to  hold  separate 
property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  1119;  Dec  Dig.  i  325.*) 


2.  HnSBAIfD  AND  WiR  (H  327*)— Ckimirai. 
CONTEBSATION — PeBSONS  LiABLC 

The  ordinary  right  of  action  of  a  wife  for 
the  alienation  of  affections  and  loss  of  society 
of  faer  husband  through  criminal  ooDversation 
is  against  the  husband  a  paramour  alone. 

[Ed.  Note.— For  other  caaes,  see  Husband  and 
Wife,  Cent  Dig.  S  1121;  Dec.  Dig.  S  327.'] 

3.  Hdsband  and  Wife  (g  325*)- Auinatiom 
or  Affections— I  iacoRAi.rrT—SiHOi.E  Act— 

"EhTICBMKNT"— 'AtlBNATlOH." 

A  single  act  of  sexual  intercourse  by  a 
man  accustomed  to  marital  infidelities,  with  a 
prostitute,  on  a  chance  occasion,  does  not  con- 
stitute the  "enticement"  and  "alienation"  es- 
sential to  a  recovery  by  the  wife  In  a  suit  lor 
alienation  of  affections. 

[Ed.  Note.— For  other  cases,  see  Hasband  and 
Wife,  Cent  Dig.  S  1119;  Dec  Dig.  |  325.* 

For  other  definitkms,  see  Words  and  Fhrasss, 
Second  Series,  Alienation  of  Affections.] 

4.  TOBTB  (5  20*)— RlOHT  OF  ACTION— INJUBT 

TO  Thib!D  Person. 

Where  one  Is  injured  by  the  wrongful  act 
of  another,  and  a  third  person  suffers  an  in- 
direct loss  because  of  some  contract  obligation 
to  the  injured  party,  snch  loss  is  not  actiona- 
ble; but  where  one  is  injured  by  the  wrongful 
act  of  another,  and  a  third  person  is  indirectly 
and  coBsequentiaUy  injured  in  his  business  rela- 
tions, the  injury  to  tlie  latter  is  actionable, 
though  not  directly  committed  on  him,  if  it  was 
maliciously  and  fraudulently  done. 

[Ed.  Note.— For  other  cases,  see  Torts,  Coit 
Dig.  S  27;  Dec.  Dig.  S  20.*]  • 

5.  Husband  and  Wife  (J  325*)— Injueies  to 
Husband— I NOABCEBATioN  fob  Offense- 
Lobs  OF  SuppoBT— Wife's  Bioht  to  Site. 

Defendant  C.  believing  that  plaintiff's  hus- 
band was  immorally  intimate  with  C's  wife, 
with  certain  others  carried  out  a  scheme  to 
take  the  husband  in  flagrante  delicto  with  an- 
other ^oman,  that  he  might  be  impristHied  for 
adultery.  Held  that,  defendants'  wrongful  act 
being  leveled  at  the  husband  only,  and  not  at 
plaintiff,  she  could  not  recover  damages  from 
defendants  because  of  the  loss  of  her  busbaud's 
affections,  society,  support  ate,  due  to  hia  in- 
carceration for  such  offense. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {  1119 ;  Dec  Dig.  |  325.*] 

Exceptions  from  Chittenden  County  Court; 
Zed  S.  Stanton,  Judge. 

Action  by  Lena  M.  Nleberg  against  Victor 
Cohen  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  exceptions.  Beveraed. 

The  statement  referred  to  in  the  tqilnion  is 
as  follows: 

The  Niebergs  and  Cohen  were  located  at 
St.  Albans,  where  the  latter  kept  a  store, 
with  his  wife  In  attendance;  Agel  was  an 
acquaintance  of  Cohen  residing  in  Boston, 
who  made  occasional  trips  to  Burlington  and 
St  Albans;  and  Hattle  Cushing  was  appar- 
mtly  a  resident  of  Burlington  or  WlnooskL 
There  was  evidence  that  Nleberg  had  a  bad 
reputation  for  chasti^,  and  that  Mrs.  Nle- 
berg had  once  made  a  qtedflc  complaint  to 
the  state's  attorney  touching  his  conduct  in 
that  respect;  that  Cohen  was  sus^doos  of 
Nieberg's  relations  with  his  wife,  and 
bad  forbidden  his  coming  to  the  store,  and 
on  subsequently  finding  lUm  than  bed  beaten 
him  severely. 
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An  officer  In  St  Albans  testified  that  short- 
ly before  the  affatr  In  question  he  vent  to 
Cohen's  store  at  bis  request,  and  found  Co- 
hen and  Agel  there;  that  Cohen  told  hfm 
Nleberg  was  thai  in  a,  certain  house,  and 
that  be  wanted  to  catch  him,  and  asked  the 
witness  to  go  and  arrest  him;  that  witness 
told  him  he  could  not  do  this  without  pa- 
pers, but  that  If  he  would  get  a  warrant  he 
would  make  the  arrest;  that  Cohen  offered 
him  $25  to  do  the  job,  and  that  witness  sug- 
gested getting  smne  one  whom  Nleberg  would 
not  mistrust;  and  that  Agel  then  said  that 
he  could  do  the  business — that  he  was  going 
to  Burlington,  and  that  Nleberg  was  cttai 
there  on  buainees,  and  he  could  catch  blm 
tbereL 

A  BorUngton  attorney  testified  that  Cohen 
and  Agel  came  to  his  olBco  together  on  a 
Saturday,  and  talked  togetha  almut  getting 
Nleberg  to  come  to  Burlington,  havli^  some 
laughter  betwem  them  In  connection  with  It, 
and  that  after  this  Agel  had  a  telephone  talk 
with  Nleberg  at  St  Albans,  In  wbicta  it  was 
agreed  that  they  should  meet  at  Essex  Junc^ 
tlon  at  noon  ttie  following  day  about  some 
matter  of  .bustness.  Agel  and  Kleberg  met  at 
Essex  Junction  as  agreed,  and  came  to  Bur- 
lington together  later  la  the  day.  Agel  testi- 
fied that  the  meeting  at  the  Junction  was 
agreed  upon  for  the  purpose  of  going  to 
MoDtpeller  to  transact  some  business,  but 
that  he  learned  Sunday  morning  that  the 
appointment  there  was  canceled.  Nleberg 
testified  that  Agel  so  Informed  him,  and  said, 
"Come  to  Burlington." 

Defendant  Cohen  testified  in  substance 
that  he  saw  Nleberg  take  the  noon  train 
from  St  Albans  going  south;  that  be  him- 
self took  the  evening  train,  and  arrived  in 
Burlington  about  8  o'clock,  and  went  to  the 
Junction  of  Bright  street  with  Wlnooskl  av- 
enue, and  r«nalned  in  that  vicinity  until 
about  10:30;  that  he  knew  from  Agel  that 
Nleberg  would  be  in  Burlington  that  day,  and 
that  he  expected  to  see  him  going  to  Wlnoo- 
skl, and  was  there  watching  for  blm;  that 
when  the  hackman  came  along  he  fell  in  be- 
hind the  sleigh,  and  ran  after  it,  about  2G  or 
30  rods  behind,  until  it  got  to  the  Allen 
House;  that  there  were  only  three  people  in 
the  sleigh;  that  be  saw  Nleberg  go  in  with 
the  woman,  told  the  hackman  to  wait  went 
to  where  be  could  look  through  the  window, 
saw  Nleberg  register,  then  went  to  the  po- 
nce, and  communicated  with  the  state's  at- 
torney, and  after  some  going  about,  In  whldi 
he  made  use  of  the  hackman,  obtained  a  war- 
not,  wbicb  was  served  between  2  and  8 
o'dodt;  that  he  followed  Nleberg  to  watdi 
Mm  and  catch  him,  and  have  him  convicted 
cf  adultery;  that  be  did.  not  hire  the  hack- 
nan  finr  that  ooeasion,  but  paid  blm  92  for 
irtiat  be  did  for  bluL  There  was  aUu  evl- 
dsBoe  that  Cohen  bad  said  tbat  he  wanted 
Us  revenge  and  be  had  got  It,  and  that  be 
pild  ttiP  backman  980  for  tbe  job.  l^ehack- 
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man  was  out  of  the  state  at  the  time  of  tb«  - 
trial,  and  had  been  for  some  months. 

Agel  and  Nieberg  took  an  electric  car  from 
Essex  Junction,  and  stopped  at  Eioxton's, 
a  disreputable  resort  near  Ft  Ethan  Allen, 
and  stayed  there  five  or  six  hours.  Agel  tes- 
tlfled  tbat  he  had  no  previous  knowledge  of 
the  place ;  that  Nieberg  wanted  to  go  in  and 
get  a  drink,  and  that  both  drank;  that  the 
women  there  called  Nleberg  by  name,  and 
that  he  called  them  by  name,  and  that  be 
told  witness  about  his  previous  experiences 
with  them;  tbat  Nleberg  took  nothing  but 
a  glass  of  beer,  and  paid  for  It  bimiwjif.  Nie- 
berg testlfled  ttiat  Agel  wanted  to  atop  at 
Braxton*s  and  get  a  drink ;  tbat  witness  did 
not  know  the  women  there:  that  be  drank 
beer,  whisky,  and  twandy,  and  that  Agel  paid 
the  billa;  that  be  wanted  to  take  a  car  back 
to  Essex  Jtmction  to  get  the  7  o'clock  teaSa, 
the  earliest  train  by  which  be  could  retnm, 
but  tbat  Agel  urged  blm  to  go  to  Burlington. 
l^iej  readied  Burlington  ^wat  7  cw  8  o'clock, 
and  vat  to  the  bouse  d  Babbi  Sadis,  wbo 
was  Agel's  fntber-ln-Iaw,  flor  some  sapper. 
Agel  testified  that  they  did  not  get  any,  be- 
catue  the  RabU's  family  wen  away.  Me- 
berg  testified  tbat  Mrs.  Sachs  and  fbe  cbU- 
dren  were  tbere,  tbat  both  be  and  Agel  bad 
supper,  and  tbat  he  drank  two  glasses  of 
brandy.  Babbi  Sacba  testified  tbat  be  and 
his  wife  were  about  leaving  the  house  when 
Nleberg  came;  that  be  called  Nieberg  to 
supper,  and  that  he  went  to  the  table;  that 
It  was  a  feast  day,  and  there  might  have 
been  brandy  on  the  table.  Agel  and  Nleberg 
went  next  to  Klinkerstein's,  where  they  stay- 
ed awhile,  but  without  drinking.  For  some 
purpose,  as  to  which  they  are  entirely  dis- 
agreed, they  went  from  Klinkerstein's  to 
Dom's  saloon  on  Main  street  and  remained 
in  that  vicinity  until  about  10  o'clock,  but 
had  no  drink. 

Agel  testlfled  that  while  they  were  In  front 
of  Dom's  Nieberg  motioned  to  the  hackman, 
who  was  On  the  other  side  of  the  street,  to 
drive  over,  and  that  they  both  got  Into  the 
sleigh,  Nieberg  asking  him  to  do  so;  that  • 
they  went  up  Wlnooskl  avenue  until  they 
came  to  a  woman  who  was  walking  along  the 
sidewalk  alone  going  north,  when  Nieberg 
stopped  tbe  team  and  spoke  to  the  woman, 
and  she  got  in;  that  he  remained  in  the 
sleigh  until  It  got  as  far  as  Klinkerstein's, 
when  he  Jumped  out  and  went  to  his  father- 
in-law's;  that  he  did  not  know  the  woman, 
but  tbat  Nleberg  called  her  by  name,  and  she 
called  him  by  name. 

Nieberg  testlfled  tbat  while  be  and  Agd 
were  talking  tbe  hackman  came  along,  and 
Agel  said  to  witness,  "CtHne  along,"  and  tbey 
drove  np  Wlnooaki  ararae;  that  tbe  back- 
man  saw  the  woman  and  turned  tbe  team 
around  and  took  her  Jn,  and  that  wben  tbey 
got  as  ta.T  as  Elinkosteln's  Agd  Jumped  out 
and  told  tlie  hackman  to  drive  along  on 
Winooekl  aTcnne  to  tbe  Allm  House,  and 
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said,  "I  will  be  there  soon;**  that  he  went 
there  and  waited  for  Agel;  that  In  the  warm 
room  the  liquor  went  to  his  head,  and  he 
got  very  alck  and  didn't  know  much;  that 
he  did  not  engage  the  hack,  nor  motion  it  to 
come  across  the  street;  that  he  did  not  know 
the  woman,  and  did  not  aak  the  backman  to 
stop,  nor  ask  her  to  get  in.  Nieberg  regis- 
tered as  "J.  M.  l^ompson  and  wife,  Mont- 
pelier,  Vt,"  Agel  testified  that  Nieberg  was 
not  drunk  when  he  left  him.  The  officer  who 
arrested  him  testifled  that  he  had  been  drink- 
ing, bnt  was  not  drunk.  There  was  no  evi- 
dence  of  the  administering  of  drugs. 

Argued  befove  POWERS,  a  and  HUN- 
SON,  WATSON,  HABSLTON,  and  TAYLOR, 
JJ. 

B.  A.  Adiland  and  H.  &  Peck,  both  of  Bur- 
lington, for  plalntlfl.  ^eodoie  E.  Hopkins 
and  Sherman  B.  Moolton,  both  of  Burlington, 
for  defendants. 

MUNSON,  3.  Louis  Nieberg  was  found 
guilty  of  committiDg  adultery  with  Hattle 
Oushlng,  and  was  sentenced  to  the  state  pris- 
on, and  served  a  part  of  his  term.  His  wife 
brings  this  suit  against  Victor  Goh^,  Max 
Agel,  and  Hattie  Gushing  to  recover  damages 
for  the  loss  she  sustained  in  being  thus  de- 
prived of  his  affection,  society,  and  support, 
charging  that  the  defradants  conspired  to- 
gether to  procure,  and  did  procure,  the  com- 
mission of  the  offense  by  means  of  peraua- 
slons  and  the  admlDlsterlng  of  Intoxicating 
liquor  and  drugs.  Hattle  Cuahlng  has  not 
been  personally  served,  nor  been  within  the 
state  since  the  writ  issued,  and  the  trial  pro- 
ceeded against  Cohen  and  Agel  alone. 

The  only  exception  argued  Is  that  taken  to 
the  refusal  of  the  court  to  direct  a  verdict  for 
the  defendants.  It  was  claimed  below,  and 
is  now  argued,  that  there  was  no  evidence 
tending  to  establish  the  alleged  conspiracy, 
and  none  tending  to  show  that  the  defend- 
ants did  anything  to  influence  Nieberg  to 
commit  the  crime ;  that  in  doing  all  that  the 
evidence  tended  to  establish  the  defendants 
did  nothing  but  what  they  had  a  legal  right 
to  do;  and  that  the  motive  with  which  one 
does  a  legal  act  is  not  material.  A  somewhat 
particular  presentation  of  the  evidence  will 
be  found  in  the  statement  of  the  case. 
■  There  was  certainly  evidence  tending  to 
show  that  Cohen  and  Agel  were  acting  in  con- 
currence In  the  execution  of  a  plan  previous- 
ly agreed  upon.  The  claim  made  by  the  defend- 
ants raises  the  question  whether  the  under- 
taking which  the  evidence  tends  to  establish 
was  merely  to  keep  Nieberg  under  observa- 
tion to  get  evidence  of  a  crime  likely  to  be 
committed  and  secure  his  punishment,  or 
whether  It  covered  a  purpose  and  attempt  to 
bring  about  the  commission  of  a  crime 
through  agencies  of  their  own.  The  use  of 
the  word  "persnaslons"  In  the  declaration 
did  not  confine  the  plaintiff  to  influences  by 
word  of  month.  The  influence  may  have 
Jbeen  exerted. through  anrroundlng  conditions 


for  which  the  defendants  were  responsible:. 
We  think  the  evidence  tends  to  show  that 
Cohen  and  Age!  conspired  to  bring  about  the 
commission  of  an  offense  at  a  time  opportune 
for  discovery  and  prooA  by  creating  condi- 
tions calculated  to  secure  the  desired  resolt 
and  that  they  were  actuated  therein  solely  by 
a  desire  to  Injure  Nieberg.  But  It  cannot  be 
said  that  the  evideuce  fairly  and  reasonably 
tends  to  show  that  Nieberg  was  so  IntoxicAt- 
ed  as  not  to  be  master  of  himself.  We  know 
of  no  other  case  like  this,  and  before  carry- 
ing our  conclusions  further  we  give  some  pre- 
liminary consideration  to  the  relation  be- 
tween husband  and  wife,  as  bearing  upon  the 
latter's  rights  of  action. 

[1]  The  wife  had  no  remedy  at  common 
law  for  the  alienation  of  her  husband's  af- 
fection and  the  consequent  loss  of  his  society 
and  aid.  This  was  partly  because  of  her  in- 
ability to  sue  independently  of  her  husband, 
and  partly  because  she  was  not  considered  to 
have  any  property  Interest  in  her  husband's 
services.  Enapp  v.  Wing,  72  Vt  334^  47  AO. 
107S.  But  In  nearly  all  Jurisdictions  where 
The  wife  is  now  empowered  to  sue  alone,  and 
to  hold  separate  property,  she  Is  held  entitled 
to  recover  damages  of  the  person  causing  the 
alienation,  and  tills  without  the  aid  of  any 
special  statute^   Note,  46  Am.  St.  Rep.  472. 

In  other  instances  of  a  wrongful  depriva- 
tion of  the  husband's  support  the  right  of  re- 
covery iB  ^ven  by  statute.  The  right  to  re- 
cover for  the  pecuniary  injury  resulting  to  a 
widow  from  the  loss  of  her  husband's  sup- 
port through  his  death  from  a  wrongful  act 
did  not  exist  at  common  law  and  depends 
wholly  upon  the  statute.  Legg  v.  Brltton,  64 
Vt  652,  659,  24  Atl.  1016.  A  wife  who  has 
lost  the  support  of  her  husband  through  the 
disabling  effects  of  Intoxicating  liquor  unlaw- 
fully furnished  recovers  solely  by  force  of 
the  statute.  Enactments  of  this  nature, 
known  as  the  "Civil  Damage  Acts,"  give  a. 
cause  of  action  where  none  existed  at  com- 
mon law.  Campbell  v.  Harmon,  96  Me.  87,  51 
Atl.  801;  Volans  v.  Owen,  74  N.  T.  526,  3 
Am.  Rep.  S37.  The  recognition  of  the  right 
of  the  wife  to  recover  for  the  loss  of  support 
resulting  from  an  alienation  of  her  husband's 
affection,  as  a  right  in  existence  when  her 
common-law  disabilities  are  removed.  Is 
doubtless  due  to  the  nature  of  the  marriage 
relation  and  the  mutuality  of  Its  peculiar  ob- 
ligations. See  Bennett  t.  Bennett,  116  N.  T. 
584,  590,  23  N.  B.  17.  6  L.  R.  A.  653. 

(23  It  may  aid  us  somewhat  In  giving  titils 
case  its  proper  status  If  we  contrast  It  wit3i 
the  familiar  cases  of  our  reports.  The  case 
Is  not  the  ordinary  suit  for  alienation  of  af* 
fectlon  and  loss  of  society  through  an  adul- 
terous Intercourse.  Hattle  Cashing,  and  she 
alone,  would  have  been  the  respondent  to 
such  a  charge.  The  husband's  failure  to  give 
his  wife  the  further  benefit  of  his  society  was 
not  from  any  lack  of  willingness  on  his  par^ 
but  because  he  was  prevented  from  Uvlng 
with  ber  by  his  Incaxceradim.  Nor  la*  tb» 
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case  one  against  mattTw  or-  trleods,  who 
have  sought  from  motives,  good  or  bad,  to 
separate  husband  and  wife.  The  defendants 
have  not  tried  to  get  the  plalntUTs  hnsband 
to  abandon  ber,  nor  proceeded  from  Any  mall- 
dons  feeling  against  ber,  nor  In  fact  cansed 
ber  any  pecuniary  loss,  erc^t  that  incident 
to  the  hnsband's  punishment  for  crime. 

[3]  If  this  bad  been  the  osoal  salt  against 
the  woman  whose  act  Is  the  basis  of  the 
plalntUTs  claim,  there  conld  have  been  no 
recovery.  A  single  Instance  of  adultery,  bad 
by  a  man  accustomed  to  marital  Infidelities, 
with  a  common  prcmtltut^  who  serres  his 
purpose  on  a  chance  occasion,  does  not  con- 
stitute the  enticement  and  alienation  essen- 
tial to  a  recovery.  This  action  Is  not  an 
alienation  suit,  but  Is  like  it  in  respect  to  the 
damage  claimed.'  The  suit  seeks  a  recovery 
for  the  same  loss  of  sodety  and  support  that 
la  sustained  in  an  alienation  case,  but  with 
the  loss  due  to  an  imprisonment  for  the  crime 
of  adultery,  Instead  of  to  an  alienation  of  af- 
fection. The  immediate  cause  of  the  damage 
sued  for  was  the  imprisonment  The  more 
remote  cause  was  the  action  of  the  defend- 
ants. 

[4]  It  may  be  said  generally  that  when  one 
Is  injured  by  tlie  wrongful  act  ot  another,  and 
a  third  person  suffers  an  indirect  and  conse- 
quential loss  because  of  some  contract  obliga- 
tion to  the  injured  party,  the  loss  suffered  by 
such  third  person  does  not  constitute  a  cause 
of  action.  Conn.,  etc.,  Jus.  Co.  v.  New  York, 
etc.  B.  B.  Co..  25  Conn.  266,  66  Am.  Dec.  671 ; 
Rockingham,  etc.,  Ins.  Co.  v.  Bosher,  39  He. 
263,  63  Am.  Dec  618;  Ashley  v.  Dixon,  48  N. 
1.  430,  8  Am.  Bep.  659;  Anthony  v.  Slald,  11 
Mete  (Mass.)  290.  It  has  been  held,  however, 
that  where  one  Is  Injured  by  the  wrongful  act 
of  another,  and  a  third  party  is  Indirectly 
and  consequentially  Injured,  the  Injury  of 
the  latter  Is  actionable,  although  not  directly 
committed  upon  him,  if  it  was  maliciously 
and  fraudulently  intended  to  affect  snd  did 
Injuriously  affect  him  in  his  contract  or 
tniBlnees  relations.  Gregory  t.  Brook^  36 
Conn.  437,  95  Am.  Dec.  278;  McNary  v. 
Chamberlain,  34  Conn.  384,  91  Am.  Dec.  732. 

[S]  The  above  cases  deal  with  tnjuries  in- 
dlrecUy  affecting  a  third  person  ttmnigh  his 
contract  obligations  to  the  party  immediate- 
ly injured.  There  are  other  cases  where  the 
cnuequentlal  injury  is  suffered  by  reason  of 
a  natural  relation  to  sadi  Injured  party. 
The  father,  bdng  entitled  to  Uie  serrlceB  of 
his  children  during  th^  minority,  may  re- 
corcr  fur  any  Injury  wrongfully  inflicted 
npon  his  child  whidk  causes  a  loss  of  serv- 
ice. A  huaband  has  a  right  to  recover  for 
any  injury  wrongfully  inflicted  upon  his 
pfayrieal  or  otherwise^  deprives 
him  ct  her  services.  Tba  wife  has  no  cor^ 
nvonding  general  right  Bnt  husband  and 
^ife  eadi  have  the  same  right  to  recover  for 
an  aUenation  of  the  oQier's  affection  and  the 
cooseqaokt  loss  of  sodety  snd  support.  The 
il^  of  tike  wife  seems  not  to  have  been  ex- 


tended beyond  tUs,  otherwlfls  than  by  special 
enactment 

The  position  of  the  wife  will  appear  more 
folly  from  a  reference  to  some  cases  where 
the  loss  of  the  husband's  society  and  support 
was  due  to  other  causes  than  alienation  of 
affection.  In  Clark  v.  Hill,  69  Ma  App. 
641,  the  Etisband,  4  strong  and  healthy  man, 
was  made  Incurably  Insane  by  the  defend- 
ant's repeated  threats  of  violence;  and  the 
wife  brought  suit  for  the  loss  of  her  hus- 
band's support  comfort  snd  society,  and  re- 
covered. The  ground  stated  was  that  under 
the  statutes  then  existing  a  married  woman 
could  maintain  an  action  In  her  own  name 
for  this  loss.  It  appears  from  a  case  cited 
in  the  opinion  that  the  statute  referred  to 
specifically  Included  in  the  rights  of  action 
which  were  a  part  of  the  property  rights 
conferred,  those  growing  out  of  any  violation 
of  hex  personal  rights.  So  the  decision  may 
be  viewed  as  a  construction  of  the  Missouri 
statuteu  No  such  clause  Is  contained  in  our 
statute,  and  it  Is  aot  necessary  to  inquire  as 
to  tiie  effect  of  sncb  a  prorlslon  npon  the 
common-law  rule. 

Where  the  wife  has  been  deprived  of  the 
support  of  bar  husband  by  reason  of  his  In- 
jury through  the  negligent  act  of  anoOier. 
she  Is  held  to  have  no  separate  remedy.  In 
Feneff  v.  New  Tork.  etc,  B.  Ca,  203 
Mass.  278,  89  N.  B.  486,  ISS  Am.  Bt  Bep.  291, 
24  L.  B.  A.  (N.  8.)  1024.  decided  in  1909,  it 
was  said  that  no  case  had  been  referred  to  or 
found  in  which  an  vXloa  for  a  lose  of  con- 
sortium had  been  maintained  because  of  a 
personal  Injury  to  the  other  sponse  for 
which  that  spouse  was  entitled  to  recover 
full  compensation;  that  persons  whose  re- 
lations to  the  injured  party  are  purely  do- 
mestic should  not  be  permitted  to  share  in, 
uor  receive  a  sum  in  addition  to.  the  com- 
pensation to  which  the  injured  person  is  en- 
titled; that  their  damages  are  too  remote 
to  be  made  the  subject  of  an  action.  It  Is 
said  in  Lush's  Husband  and  Wife  (Ed.  1910) 
p.  13,  that  there  Is  no  reported  case  of  an  ac- 
tion by  a  wife,  or  by  husband  and  wife,  for 
consequential  damage  to  the  wife  through 
the  negligent  act  of  a  defendant  causing  per- 
sonal injuries  or  other  damage  directly  to 
the  husband. 

The  only  cases  we  know  of  where  the  loss 
of  support  resulted  from  the  husband's  im- 
prisonment for  crime  were  cases  which  arose 
unde^  the  Civil  Damage  Acta  Most  of  these 
statutes  provide  that  the  wife  may  recover 
for  a  loss  of  the  means  of  support  as  well 
as  for  injuries  to  person  and  property.  This 
provision  regarding  the  means  of  support 
Is  held  to  apply  to  both  the  direct  and  in- 
direct results  of  the  intoxication;  and  in 
actions  bronifht  under  tlu  statates  contain- 
ing it  the  wife  is  allowed  to  recover  for  the 
loss  of  support  which  she  snflftrs  because  of 
her  husband's  Imprisonment.  Beers  Wal- 
bizer,  43  Hun  (N.  Z.)  2S4;  Homire  v.  Half- 
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man,  156  Ind.  470,  60  N.  E.  154.  In  other 
cases,  where  tbe  statutqry  remedy  is  confined 
to  Injuries  to  person  and  property,  a  recov- 
ery for  tbe  loss  of  support  resulting  from  the 
husband's  imprisonment  Is  denied.  Bradford 
V.  Boley,  167  Pa.  506,  31  Atl.  751 ;  see  Den- 
nlson  T.  Van  Wormer,  107  Mich.  461,  65  N. 
W.  274. 

It  Is  evident  that  the  plBlntiff  cannot  re- 
cover the  damages  datmed  la  the  absence  of 
a  statutory  authorization,  unless  upon  some 
special  ground.  It  is  true  that  the  loss  she 
suffered  resulted  from  an  intentional  and 
malicious  act  But  the  malicious  purpose 
and  act  of  the  defendants  were  directed 
against  the  husband,  and  not  against  the 
wife.  Whatever  Neiberg's  right  against  the 
defendants  might  have  been,  if  their  acts  had 
deprived  him  of  his  will,  he  certainly  could 
not  have  recovered  upon  the  case  as  pre- 
sented.  Tbe  reasoning  In  the  Feneff  Case, 
based  upon  the  husband's  right  of  recovery, 
Is  not  to  be  taken  as  implying  that  the  wife 
may  recover  where  the  husband  cannot  It 
Is  not  tbe  derivation  of  tbe  husband's  sup- 
port, but  Qie  canse  of  the  deprivation,  which 
determines  the  questlfm  of  remedy.  If  the 
deprivation  1b  due  to  an  alienation  of  tbe 
husband's  affection,  the  wife  has  a  right  of 
action  corresponding  to  that  of  tbe  husband. 
If  the  deprivation  la  due  to  causes  for  which 
the  husband  may  recover,  bis  recovery  is 
deemed  to  be  putly  for  the  wife's  benefit, 
and  the  remedy  is  dearly  to  tbe  husband, 
and  not  to  the  wltb.  If  the  conduct  of  tbe 
husband  was  anch  that  he  cannot  recover, 
there  can  be  no  recovery  by  the  wife,  unl^ 
upon  grounds  directly  personal  to  her.  In 
such  a  case  the  damage  would  be  considered 
Immediate  and  not  consequential.  It  Is  said 
in  tbe  work  above^  cited  that  no  action  will 
He  at  the  suit  of  the  wife  for  loss  of  consor- 
tium, or,  indeed,  for  any  other  consequen- 
tial damage  which  she  may  have  suffered 
from  an  act  of  trespass  to  her  husband,  ex- 
cept ptHslbly  when  the  trespass  is  committed 
upon  the  husband  with  Intent  to  Injure  tbe 
wife.  As  this  case  shows  no  Intent  to  Injure 
the  wife,  it  is  not  neceaaary  to  pursue  the  ar- 
gument further. 

As  the  ease  stands,  tbe  situation  is  the 
same  as  In  any  case  where  the  bead  of  a  de- 
pendent family  is  convicted  of  crime  and 
sentenced  to  imprisonment  Tbe  rights  of  all 
persons  entitled  to  the  support  of  a  relative 
are  subject  to  the  right  of  the  state  to  exact 
the  penalty  for  bis  breach  of  the  law.  The 
wife  is  in  a  class  by  herself,  but  she  is  not 
the  only  one  entitled  to  support  The  obliga- 
tions of  support  are  both  natural  and  statu- 
tory. The  family  may  consist  of  a  wife,  or 
a  dependent  child,  or  other  relative  entitled 
to  support — as  a  dependent  parent  or  grand- 
parent, brother  or  sister,  or  grandchild — or 
of  all  these  together.  It  would  be  difficult 
to  place  a  recovery  In  this  case  upon  grounds 


which  would  not  be  equally  available  to  oth- 
er relatives  entitled  to  support 

Our  conclusions  upon  the  iwints  considered 
are  such  that  it  Is  not  necessary  to  charac- 
terize the  nature  of  the  defendant's  acts  more 
fully  than  was  done  in  opening  the  discus- 
sion; nor  to  consider  tbe  proper  application 
of  the  rule  regarding  the  motive  with  which 
a  lawful  act  Is  done;  nor  to  inquire  as  to 
the  rights  of  private  persons  with  reference 
to  the  detection  and  punlshmrait  of  crime. 

Judgment  teverBed,  and  Jndgmokt  for  de- 
■fendants. 


BTATB  T.  PIBRGB. 

(Supreme  Court  of  Yermont  Orange.  Nov.  7, 
1914.)  . 

1.  iNTOxiOAnHO  LiquoBS  (S  233*}— Offensgs 

— EVIDXRCB— AdUISSIBILITT. 

In  a  prosecution  for  the  illegal  sale  of  in- 
toxicants, evidence  that  one  of  the  persons  to 
whom  accused  was  charged  with  selling  liquor 
waa  seen  drinking  and  under  the  influence  of 
mtoxicants  at  the  house  of  accuaed,  is  admis- 
sible. 

[Ed.  Note.— For  other  cBses,  see  Intoxicating 
Iitguors.  Cent  Dig.  H  293-297,  288H ;  I>ec- 
Dig.  i  233.  •] 

2.  Cbiuinal  la,w  (I  1169*>— Afpeal— Habm- 
XJISS  Ebbob. 

The  erroneous  admission  of  evidence  ifl 
harmless,  where  accused  took  the  stand  and  tes- 
tified to  the  same  effect 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Gent  Dig.  If  764.  SOSOlSO,  3137-8143; 
Dec  Dig.  i  im»l 

3.  Witnesses  (S  330*)— GKoas-EzAiUHAXioii 

— IMPKACHMBHT. 

The  scope  of  the  cross-examination  rests 
largely  in  the  discretion  of  tbe  court ;  hence,  in 
a  prosecution  for  illegal  liquor  selling,  it  was 
not  error  for  the  court  to  permit  questions  aa 
to  whether  a  witness  used  intoxicants,  in  tbe 
attempt  to  discredit  him. 

[Ed.  Note.— For  other  cases,  see  Witnewea, 
Cent  Dig.  ||  1106-11U8 ;  Dec.  Dig.  {  830.*] 

Petition  for  New  Trial. 

4.  CaiuiNAi.  Law  (S  694*)— Continuakc*— 
Absbncb  of  Withess. 

Where  accused  in  good  faith  subpcenaed 
a  witness  wtio  waa  necessary  to  his  defense, 
but  the  witcesB  was  unable  to  appear  at  the 
tria],  owing  to  inclement  weather,  and  accused, 
as  soon  as  the  witness'  absence  was  known, 
moved  for  a  continuance,  th$  denial  of  his  coa- 
tinuance,  it  appearing  that  he  was  acting  in 
good  faith,  was  error,  for  a  party  is  entitled  to 
a  reasonable  opportunity  to  procure  the  testi- 
mony of  witnesses  necessary  to  his  defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1321,  1322. 1332;  Dec  Dig. 
S  694.*] 

Exceptions  from  Orange  County  Court; 
Fred  M.  Butler,  Judge. 

Edward  W.  Pierce  was  convicted  of  illegal 
liquor  selling,  and  excepted,  and  also  brought 
to  tbe  Supreme  Court  his  petition  for  a  new 
trial.  Exceptions  overruled,  and  petition 
for  new  trial  granted. 

Argued  before  POWERS,  C  and  MUN- 
SON,  WATSON,  HASELTON,  and  TAYLOR, 
JJ. 


*For  other  cum  aee  wuo«  topic  aad  secUoa  NUMBER  In  D«c  Dig.  A  Am.  Dig.  Key-Mo.  Series  A  Rep'r  loden 
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Frank  B.  Williams.  State's  Atty..  of  Biad- 
ford,  for  the  State.    David  8.  Gonant,  of 

Bradford,  for  respondent 

POWERS,  G.  J.  [1]  The  respondent  was 
convicted  at  the  last  December  term  of 
Orange  county  court  of  Illegal  liquor  selling. 
The  state's  evidence  tended  to  show  that  Wil- 
liam Bva,  one  of  the  persons  to  whom  the 
respondent  was  charged  with  selling,  and 
who  lived  only  a  short  distance  away,  was  on 
various  occasions  at  the  respondent's  dwell- 
ing house,  where  the  alleged  sales  were  made, 
more  or  lesa  Intialcated,  and  at  one  time 
so  drunk  he  could  not  stand.  This  evidence 
was  received  subject  to  the  respondent's  ex- 
ception, as  was  the  testimony  of  another  wit- 
ness that  he  bad  seen  Eva  drink  cider  and 
Uquor  at  the  respondent's  house.  All  this 
evidence  was  properly  received.  It  tended  to 
characterize  the  place  and  the  business  there 
carried  on  (State  v.  ErlnsO,  78  Vt  162,  62 
Atl.  37),  and  was  within  the  vide  latitude  al- 
lowed in  the  reception  of  circumstantial  evi- 
dence in  criminal  cases.  State  v.  Ryder,  80 
VL  422,  68  Atl.  652. 

[2,  S]  The  express  agent  at  Ely  station  was 
a  witness  for  the  state.  He  produced  the 
books  of  the  office,  kept  in  the  regular  course 
of  bnslDess,  and,  subject  to  the  respondent's 
exception,  he  was  allowed  to  testify  there- 
from as  to  various  boxes  of  express  matter 
from  Boston  received  at  his  office,  which 
were  directed  and  delivered  to  tiie  raspond- 
ent.-  Of  these,  the  witness  had  personal 
knowledge  of  only  three.  As  to  the  others, 
he  depended  wholly  on  the  books.  It  was 
urged,  In  support  of  the  objection  to  this 
evidence,  that  It  was,  except  as  to  the  three 
packages  named,  hearsay  merely;  and  that 
It  was  not  shown  that  the  packages  or  any 
ot  them  contained  intoxicating  liquor.  We 
need  take  no  time  with  this  question,  for 
the  respondent  took  the  stand  in  his  own 
bdial^  and  his  testimony,  fairly  construed, 
was  an  admission  that  he  received  the  pack- 
ages, and  that  they  did  contain  Intoxicating 
liquor.  So  the  error,  if  any  was  committed, 
was  harmless.  Herrlck  t.  Holland,  83  Vt. 
502,  77  Atl.  6;  CooUdge  v.  Taylor,  86  Vt  8», 
80  Atl.  1038;  Hyde  v.  Swanton,  72  Vt  242, 
47  Atl.  790.  In  the  cross-examination  of  one 
of  the  respcmdent's  witnesses,  the  state  was 
allowed,  subject  to  aceptlon,  to  ask  him  If 
he  nsed  Intoxicating  liquor  at  times;  and  he 
rolled  that  he  did.  The  only  object  of  the 
Inq«li7  was,  of  coarse,  to  discredit  the  wit- 
ness. The  extent  to  whldi  the  cross-exam- 
Inatioa  may  go  in  this  direction  rests  lai^ 
ly  In  the  discretlai  of  the  trial  court  (Hath- 
awaiy  r.  Ooshint  77  Vt  109,  B9  AtL  83(9,  and 
**tbe  modem  tendeaey  is  to  greater  liberality 
of  croBe-examlnatlon  for  the  purpose  of  flnd- 
ing  out  who  and  what  the  witness  Is"  (State 
▼.  Slack,  «0  Vt  49S,  88  Atl.  811).  The  ex- 
cefitifn  Is  nnavldltng.  The  other  exceptions 
taken  at  the  trial  are  not  brlefSd  or  consld- 
erad. 


There  Is  no  error,  and  the  respondent  takes 
nothing. 

Petition  for  New  Trial. 

The  respondent  also  brings  a  petiUon  for 
a  new  trial.  In  support  of  which  the  follow- 
ing facts  are  made  to  appear: 

[4]  The  respondent  and  his  counsel  expect- 
ed that  Eva  would  be  called  by  the  state. 
He  had  been  a  witness  at  a  court  of  Inquiry 
Instituted  by  the  state's  attorney  before  the 
information  was  filed,  and  he  was  named  in 
the  specification  filed  In  the  prosecution 
against  the  respondent  Aa  soon  as  they 
learned  that  he  was  not  to  be  called  by  the 
state,  they  caused  a  subpoena  to  be  issued, 
and  had  the  same  seasonably  served  on  Era, 
summoning  him  to  Chelsea  as  a  witness  for 
the  defense.  Eva  is  a  man  73  years  of  age 
and  not  in  very  good  health.  He  lived  at 
Post  Mills,  13  miles  from  the  place  of  trial. 
The  day  on  which  the  case  was  called,  and 
on  which  Eva  was  summoned  to  appear,  was 
one  of  the  coldest  days  ever  known  by  the 
witneraes;  and  it  was  preceded  by  a  severe 
storm,  which  left  the  roads  badly  rlrifted 
with  snow  and  almost  impassable  for  teams. 
For  these  reasons,  Eva  was  unable  to  obey 
the  subpoena  and  did  not  attend  the  triaL  If 
be  bad  been  present,  he  would  havo  testified 
that  he  never  bought  any  intoxicating  liquor 
of  the  respondent,  and  that  he  was  never 
Intoxicated  at  the  respondent's  house;  in 
short,  he  would  have  contradicted  all  of 
the  state's  evidence,  so  far  as  It  connected 
htm  with  the  charge  made  against  the  re- 
spondeut.  As  soon  as  It  became  known  that 
Eva  was  not  to  be  present  at  the  trial,  the 
respondent's  counsel  moved  for  a  continuance, 
making  known  to  the  court  the  pertinent 
facts,  and  insisting  that  the  respondent  could 
not  safely  go  to  trial  without  Eva  as  a  wit- 
ness.  Tills  motion  was  overruled. 

That  a  person  charged  with  crime  Is  en- 
titled to  a  reasonable  opportunity  to  procure 
and  present  the  witnesses  necessary  to  his 
defense.  Including  a  postponement  of  tbe 
trial,  if  need  be,  is  elementary.  In  such 
cases  the  state  is  not  a  partisan  zealous  for 
a  conviction,  but  an  Impartial  seeker  for  tbe 
truth,  equally  interested  to  protect  the  In- 
nocent and  punish  the  guilty.  State  v.  Slack, 
69  Vt  at  page  490,  38  Atl.  311.  When,  there- 
fore, a  respondent's  motion  tor  a  continuance 
discloses  the  alnence  of  a  witness,  the  ma- 
teriality of  his  testimony,  that  It  cannot 
otherwise  he  sullied,  and  facts  disclosing 
reasonable  diligence  in  attempting  to  procure 
tils  attendance,  it  Is  enor  to  deny  the  motion. 
Kehoe  T.  Commonwealth  (Ky.)  88  S.  W.  1107; 
Staey  t.  State.  48  Tex.  Cr.  B.  09,  86  S.  W. 
327.  That  such  witness  was  regularly  suh- 
pffinaed  shows  sufficient  diligence.  People 
V.  Lee,  8  Pac.  68Si ;  Barnard  v.  State,  73  Ga. 
803 ;  Binns  v.  State,  38  Ind.  277. 


*  R«»rted  In  tall  1b  tlw  Padlle  Reporter :  rt- 
ported  u  m  mentorandaiB  decliioa  wltlumt  opinion 
Jn  18  Oal.  zlx. 
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The  drcnniErtances  may,  of  course,  be 
buch  as  to  warrant  the  Inference  tliat  tbe 
motion  Is  Interposed  to  delay  or  evade  the 
trial,  or  that  the  absence  of  the  witness  is 
due  to  the  respondent's  fault  But  where, 
as  here,  there  is  nothing  to  indicate  bad 
faith  on  the  respondent's  part,  the  motion 
should  be  granted.  Hewitt  t.  Common- 
wealth, 17  GraL  <Ya.)  627,  a  case  wherein  the 
role  is  fully  stated. 

The  facts  being  suffldent,  and  tbe  respond- 
ent having  been  denied  a  continuance,  a  new 
trial  will  be  granted.  McKay  r.  State,  12 
Mo.  492.  See  Webster  v.  Smith,  72  Vt  12, 
47  Atl.  101.  See,  also,  Cotton  v.  State,  4  Tex. 
260,  Tllden  t.  Gardinler,  25  Wend.  (N.  T.) 
663,  and  Searls  T.  Munson,  17  111.  558,  cases 
in  which  witnesses  in  attendance  wrongful* 
ly  absented  themselves  from  the  trial. 

Judgment  and  sentence  vacated,  verdict 
set  aside,  petition  granted,  and  cause  re- 
manded for  a  new  trlaL 


AVBBILL  V.  VERMONT  VALLEY  R.  B. 

(Supreme  Court  of  Vermont  Windham.  Nor. 
IS,  1014.) 

1.  EQDITT    (I  427*)— BlIJ>-KmiB»^PEATIB. 

Under  a  general  prayer  for  relief,  orator 
may  have  relief  agreeable  to  tbe  case  made  by 
the  bill,  the  scope  of  tbe  bill  being  determined 
not  by  the  special  prayer  for  particular  relief, 
but  by  tbe  case  stated. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  M  1001-1014;  Dec.  Dig.  I  427>] 

2.  iNJUNcnow  (i  U8»)  —  AonoHB  wm  — 

Pleadxno. 

Where  a  bill  alleged  trespasses  by  defend- 
antrs  servants  on  complainant's  land  on  two 
successive  days  and  the  insdtntioQ  of  two  sep- 
arate suits  at  law  therefor,  which  were  then 
pending,  and  defendant's  threatened  repetition 
of  tbe  trespasses,  which,  if  continued,  would 
cause  irreparable  damage  and  be  destractive  of 
the  substance  of  the  inheritance,  it  was  suffi- 
cient to  entitle  complainant  to  equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent  Dig.  H  223-242;  Dec  Dig.  |  U&*] 

8.  Injunction  ({  119*)— Actiohs  fob— Bill— 

Cboss-Bill. 

Complainant  alleged  ownersb^  of  certain 
land,  and  sued  in  equity  to  restrain  continuing 
trespasses.  Defendant  filed  a  cross-bill  seeking 
a  temporary  and  finally  a  perpetual  injunction 
to  stay  actions  brought  by  complainant  at  law 
for  the  trespasses  and  for  mandatory  injunc- 
tion, directing  complainant  to  remove  from  the 
land  a  retaining  wall  and  certain  filling  placed 
thereon  and  for  damages,  defendant  claiming 
title  lu  the  land  in  itself.  Held,  that  the  matter 
80  pleaded  was  a  proper  subject  for  a  cross-bill, 
since,  without  a  cross-bill,  affirmatiTe  relief  to 
defendant  could  not  be  Iwd. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
CenL  Dig.  81  243-^0;   Dea  Dig.  |  119.*] 

4.  EquiTT   (I  199*)— Cboss-Bilx^ubibdic- 

TION. 

Where  a  cross-bill  in  equity  pertains  solely 
to  matters  growing  out  of  the  original  bill,  the 
defendant  is  not  required  to  show  any  ground 
of  equity  to  support  the  court's  jurisdiction.  ' 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  463,  464 ;  Dec.  Digri  199.*] 


5.  iKJT^NOTtoir  ({  87*)— Trrix  to  Lard— Tri- 
al AT  Law. 

Where  a  suit  in  equity  was  instituted  to 
restrain  continued  trespasses  on  land  after  suits 
at  law  had  been  brought,  and  the  title  to  the 
land  was  in  dispnte,  equity  in  its  discretion 
might  properly  issue  a  temporary  injunction  and 
continue  it  in  force  for  such  time  as  was  neces- 
sary to  enable  plaintiff  to  establish  bis  title  at 
law  and  then  make  the  injunction  perpetual,  or 
the  court  might  itself  determine  the  title  or 
dismiss  the  bill  and  leave  complainant  to  bis 
legal  remedy. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  80;  Dec.  Dig.  {  37.*] 

Appeal  In  Chancery,  Windham  Goonty; 
Wlllard  W.  Miles,  ChanceUor. 

Suit  by  George  C  AverlU  gainst  the  Ver^ 
mont  Valley  Railroad.  From  an  order  sns- 
tainlng  a  demurrer  to  defendant's  cross-bill 
and  dismissing  the  same  with  costs,  defend- 
ant ai>peals.  Reversed. 

The  orator's  bill  alleges  that  he  Is  now 
and  for  many  years  haa  been  the  owner  of 
a  certain  i^ece  or  parcel  of  land  In  Brattle- 
boro,  described  and  bonnded  as  follows: 

"On  the  north  by  a  street  called  Harris  place ; 
on  the  east  by  the  west  line  of  the  defendant's 
railroad  locatlcm,  "Vhich  line  is  easterly  of  a 
cement  retaining  wall ;  on  tbe  south  by  land  of 
Francis  Goodhue's  estate;  and  on  the  west  by 
Main  street  in  said  town  of  Brattleboro." 

That  for,  to  wit,  six  years  or  more,  the 
orator  has  been  seised  of  said  premises  un- 
der a  good  and  perfect  title  in  fee  simple, 
and  has  been  in  the  actual,  complete,  and 
peaceable  possession  thereol^  and  that  his 
predecessors  in  title  have  been  in  like  possee- 
slon  of  the  premises  since  the  o^anization 
of  the  town  of  Brattleboro;  that  defendant 
threatened  to  destroy  a  lai^  portion  of  tbe 
orator's  said  property,  further  averring  that 
on  the  3d  day  of  September,  1913,  defendant 
sent  thereapw  eight  men,  and  on  the  4th 
day  6  men,  who  dog  np,  destroyed,  and  threw 
away  a  large  amount  of  soil,  dirt,  and  grav^ 
there  situate,  of  great  value  to  the  orator, 
etc.;  that  on  each  of  the  days  named  the 
orator  brought  bis  action  In  trespass  against 
the  defendant  and  its  agents  and  servants, 
who  thus  went  upon  said  premises  and  com- 
mitted the  trespasses  above  described,  botb 
of  which  suits  are  now  pending;  that  de- 
fendant threatened  to  commit  further  and 
conUnaal  trespasses  and  depredations  on  said 
land,  and  unless  defendant  is  restrained  said 
trespasses  and  depredations  will  be  repeated 
and  cause  tbe  orator  great,  immediate,  and 
Irreparable  damage,  for  which  he  has  no.ade- 
quate  remedy  at  law,  and  will  be  obliged  to 
bring  a  great  mulUpllcity  of  suits.  Tbe  pray- 
er of  the  bill  is  for  answer  (not  ujider  oath), 
for  a  temporary  injunction  restraining  de- 
fendant from  committing  further  trespasses 
and  depredations  upon  said  property  until 
said  suits  at  law  shall  be  tried  and  determin- 
ed, and  if  the  orator  is  successful  therdn. 
that  the  injunction  be  made  perpetual,  add- 
ing a  genial  prayer  for  such  other  and  for- 
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tiier. relief  ta  to  jostloe  and  eqnlt?  sball  ap> 
pertain  and  to  the  court  shall  seem  meet 

In  Its  answer,  defendant  denies  that  the 
orator  for  many  years  has  been  or  Is  the 
owner,  or  that  for,  to  wit,  six  or  more  yearn 
he  has  been  seised,  tmder  a  good  and  perfect 
title  in  fee  simple,  of  the  land  in  question, 
the  east  line  of  which  is  easterly  of  said  re- 
taining wall  or  easterly  of  a  line,  to  wit,  65 
feet  west  of  said  wall;  denies  that  during 
the  same  time  the  orator  has  been  In  the 
actual,  complete,  and  peaceable  possession  of 
said  land,  or  that  bis  predecessors  in  title 
have  been  Iq  such  possession  thereof  since 
the  organization  of  the  town  of  Brattleboro ; 
and  avers  that,  except  as  recently  Interfered 
with  by  the  orator,  the  defendant  owns,  poe- 
seaaes,  and  controls,  and  for  a  l<mg  time 
past,  to  wit,  00  years,  has  owned,  possessed, 
and  controlled,  in  connection  with  the  opera- 
tion of  its  railroad,  the  said  land,  the  west- 
erly boundary  of  which  Is,  to  wit,  65  feet 
west  at  said  retaining  wall;  denies  that  de- 
fendant has  threatened  to  destroy  any  poi^ 
tion  of  the  orator's  property,  or  that  on  the 
3d  and  4th  days  of  September,  1913,  defend- 
ant sent  men  upon  the  orator's  property,  who 
dug  up.  destroyed,  and  threw  away  a  large 
amount  or  any  of  the  dirt,  soil,  and  grarel 
there  altnate;  and  avers  that  prior  to  said 
3d  day  of  September.  1D13,  defendant  notified 
the  orator  tliat  unless  he  remove  the  said  re- 
taining wall  and  the  earth,  stones,  etc.,  to 
the  west  thereof  which  he  had  placed  or 
caused  to  be  placed  upon  defendant's  said 
property,  it  should  remove  the  same;  that 
the  orator  took  no  steps  looking  to  such  re- 
moval, whereupon  the  defendant  through  its 
officers  and  agents  entered  upon  said  prop- 
erty and  attempted  to  remove  them,  and  the 
two  suits  in  trespass  were  brought  for  Its 
action  in  so  doing,  further  averring  that  de- 
ftodant  intended,  unless  -  restrained,  to  re- 
move from  its  land  the  said  wall,  earth,  and 
stones,  placed  or  caused  to  be  placed  thereon 
by  the  orator. 

In  further  defense  by  way  of  cross-bill,  de- 
foidant  alleges  that  it  is  a  railroad  corpora- 
tion owning,  in  possession  of,  operating,  and 
ccmtrolUng  a  certain  railroad  line  extending 
firom  the  northerly  line  of  Bridge  street  in 
Brattleboro  to  Bellows  Vails;  that  It  owns, 
possesses,  and  controls,  and  for  a  long  time 
has  owned,  possessed,  and  controlled,  exc^t 
as  recently  interfered  with  by  the  orator, 
in  connection  with  the  operation  of  its  said 
railroad,  the  piece  of  land  In  question,  the 
westerly  boundary  of  which  is,  to  wit,  65  feet 
westerly  of  the  cement  retaining  wall  men- 
tioned in  the  blU  of  complaint ;  that  said  land 
la  adjacent  to  and  bounded  on  its  north,  east, 
and  south  by  other  land  owned,  possessed, 
and  controlled  by  the  defendant,  upon  which 
are  Its  tra(*8  and  the  tracks  of  the  West 
Blver  Bailroad  Company,  a  lessee  of  defend- 
ant, and  all  said  land  is  within  the  recorded 
xowlwar  of  the  Tennont  Valley  Bailroad 
Company;  that  In  1871  or  thereaboats  de- 


fendant acquired  all  the  railroad  property  of 
the  Vermont  Valley  Bailroad  Company,  in* 
eluding  the  aforesaid  land;  that  within  the 
past  summer  the  orator,  without  the  consent 
and  against  the  protest  of  the  defendant,  con- 
structed a  solid  concrete  retaining  wall  on 
said  land,  and  filled  In  westerly  of  said  wall 
with  great  quantities  of  earth  and  stone; 
that  paid  wall  and  filling  will  prevent  de- 
fendant from  using  the  land  whereon  they 
are  placed  and  wraterly  thereof  for  railroad 
purposes,  for  which  it  was  acquired,  and 
will  greatly  impair  the  use  of  It  by  defend- 
ant easterly  thereof  for  such  purposes,  and 
will  embarrass  and  make  dangerous  the  lay- 
ing of  additional  tracks  on  defendant's  land 
west  of  its  present  tracks,  by  reason  of  all 
which  the  defendant  has  sufTered  great  and 
lrr^>arable  damage;  that  said  suits  at  law 
were  brought  because  of  work  defendant's 
servants  were  doing  In  attempting  to  re* 
move  said  wall  and  filling  from  said  land; 
and  the  defendant  is  without  adequate  rem- 
edy at  law  in  the  premises.  Tbe  prayer  of 
the  cross-bill  is  for  a  temporary  injunction 
restraining  the  prosecution  of  the  suits  at  law 
pending  this  salt  in  equity,  and  that  up<m 
hearing  the  Injunction  be  made  perpetual, 
for  an  order  and  decree  directing  the  orator 
to  remove  from  said  land  the  said  wall  and 
filling,  and  pay  to  defendant  such  damages 
as  have  been  caused  by  putting  them  tiiereon, 
and  for  general  relief. 

The  orator  demurred  to  the  cross-bill,  as- 
signing grounds  of  demurrer  as  follows:  (1) 
That  defendant  has  a  plain,  adequate,  and 
complete  remedy  at  law  for  all  matters  set 
forth  in  the  cross-bill;  (2)  that  tbe  cross-bUl 
does  not  allege  such  facte  as  entitle  the  de- 
fendant to  equltoble  relief  prayed  for;  (3) 
that  the  sole  issue  Is  one  of  title  to  land  to 
determine  which  suits  at  law  are  pending 
between  the  parties;  (4)  that  all  the  tree- 
passes  by  the  orator  alleged  In  the  cross-bill 
have  been  fully  completed  and  performed, 
and  a  court  of  equity  to  not  the  proper  forum 
in  which  to  assess  damages  therefor;  and 
<6)  that  the  cross-bill  is  not  consistent  with 
the  case  made  by  the  bill  and  answer. 

In  the  coart  below,  the  demurrer  was  sus- 
tained, tbe  cross-biU  adjudged  insuffldoit 
and  dismissed,  with  costs  to  the  orator,  from 
which  defendant  appealed. 

Argued  before  POWERS,  C.  J.,  and  MUN- 
SON,  WATSON,  BASELTON,  and  TAY- 
LOB,  JJ. 

B.  W.  Lawrence,  of  Rutland,  and  H.  G. 
Barber,  of  Brattleboro,  for  appellant.  Chase 
&  Chase,  of  Brattleboro,  and  T.  W.  M<d<wiey. 
of  Butland.  for  app^eeu 

WATSON,  J.  The  orator's  brief  stotes, 
as  the  particular  ground  urged  by  him 
against  the  propriety  of  the  cross-bill,  that 
this  suit  to  equity  was  brought  for  the  sole 
purpose  of  aUUi^  the  suite  at  law  by  in- 
junction, pending  their  determination.  The 
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prayer  of  the  original  blU  Is  for  spedflc  re- 
lief by  way  of  a  temporary  Injunction  re- 
straining tbe  defendant  from  committing  fur- 
ther trespasses  and  depredations  npon  the 
orator's  property  until  the  suits  at  law  are 
tried  and  determined,  and  thereafter,  if 
those  suits  be  decided  in  his  favor,  that  the 
temporary  injunction  be  made  permanent, 
and  for  general  relief. 

[1]  Under  his  general  prayer,  the  orator 
may  have  relief  agreeable  to  the  case  made 
by  the  bill.  Danforth  t.  Smith,  23  Vt  247 ; 
Eureka  Marble  Co.  v.  Windsor  Mfg.  Co.,  47 
VL  430;  CofTrln  v.  Oole,  67  Vt  226,  31  AtL 
313 ;  Western  Union  Tel.  Co.  v.  BuUard,  67 
Vt  272,  31  Atl.  286;  Van  Dylie  v.  Cole,  81 
Vt  379,  70  AU.  593,  1103.  The  scope  of  the 
bill  is  therefore  to  be  determined,  not  by  the 
special  prayer  for  particular  relief,  but  by 
tbe  case  stated. 

[2]  The  bill  alleges  that  the  ownership  of 
the  land  described  for  many  yeara  has  been 
and  DOW  is  complete  In  the  orator  in  fee  sim- 
ple, and  that  be  and  his  predecessors  In  title 
have  been  In  the  actnal,  complete,  and  peace- 
able possession  thereof  since  tbe  organiza- 
tion of  the  town  of  Brattleboro;  that  defend- 
ant threatened  to  destroy  a  large  portltm  of 
said  property,  and  on  the  two  successive  days 
named  sent  thereupon  eight  and  six  men, 
respectively,  who  dug  up,  destroyed,  and 
threw  away  a  large  amount  of  soil,  dirt,  and 
gravel  there  situate,  of  the  value  to  the  ora- 
tor of  tbe  sum  specified;  that  on  each  of  said 
days  the  orator  brought  a  suit  In  tr^pass 
against  the  defendant  and  its  agents  and 
servants  for  tbe  trespasses  thus  committed  on 
that  day,  which  suits  are  now  pending; 
that  defendant  threatened  to  commit  further 
and  continual  trespasses  and  depredations  on 
said  land,  and  iinless  restrained  from  so  do- 
ing It  will  repeat  the  said  trespasses  and 
depredations  and  cause  the  orator  great,  Im- 
mediate, and  Irreparable  damage,  for  which 
he  has  no  adequate  remedy  at  law,  by  rea- 
son whereof  he  will  be  obliged  to  bring  a 
great  multiplicity  of  suits.  Thus  the  allega- 
tions of  the  bill  show  such  trespasses  upon 
tbe  orator's  land  on  two  successive  days  by 
defendant,  and  threatened  repetition  there- 
of, as  cause  Irreparable  mischief,  and  Is  des- 
tructive of  the  substance  of  the  Inheritance. 
Under  such  circumstances,  tbe  owner  of  tbe 
property  may  come  into  a  conrt  of  equity  for 
reUef.  Smith  v.  Rock,  69  Tt  232,  9  AtL  651 ; 
Grifflth  T.  HUllard.  64  Vt  643,  25  Aa  427. 

[S]  The  croBs-bill  touches  the  matters  In 
question  In  the  wlglnal  Ull,  and  it  Is  brought 
BO  that  full  reli^  to  all  the  parties  may  be 
had.  Therein  defendant  seeks  a  temporary 
and  finally  a  perpetual  Injunction  to  stay 
tbe  proceedings  at  law,  a  mandatory  injunc- 
tion directing  the  orator  to  remove  fnm  tbe 


land  In  dispute  the  retaining  wall  and  the 
filling  of  dirt  and  stones,  placed  or  caused  to 
be  placed  thereon  by  him,  also  to  pay  dam- 
ages resulting  therefrom,  adding  a  prayer  of 
general  relief.  A  proper  case  for  a  cross-bill 
Is  shown  -by  the  allogationa  therein  (Slasou 
V.  Wright,  14  Vt.  208 ;  Rutland  v.  Paige,  24 
Vt  181 ;  Van  Dyke  v.  Cole,  cited  above),  and 
without  a  cross-bill  alBrmative  relief  to  the 
defendant  cannot  be  had  (Ward  v.  Seymour, 
51  Vt.  320:  Blake  v.  Langdon,  10  Vt  485,  47 
Am.  Dec.  701;  Haskln  v.  Haskln,  55  Vt 
263).  The  orator  says,  however,  that  the  title 
to  the  land  is  In  controversy  In  the  suits  at 
law,  but  not  in  his  bill  in  equity ;  that  when 
the  cross-bill  seeks  to  bring  in  questioD  the 
title  to  land  It  goes  beyond  Its  proper  func- 
tion and  Introduces  new  matter  which  makes 
It  an  original  bill,  and  since  as  an  orl^al 
bill  It  could  not  be  sustained  because  a  conrt 
of  law  affords  an  adequate  remedy,  the  cross- 
bill is  demurrable.  Tet  the  orator  by  the  al- 
legations of  his  bill,  as  seen,  bases  his  right 
of  relief  upon  his  title  to  the  land,  which  ti- 
tle is  denied  by  the  defendant  in  Its  answer 
and  its  own  title  thereto  alleged.  The  de- 
fense by  way  of  cross-bill  is  not  dttferent  in 
this  respect;  but  tbe  defendant's  title  and 
possession  are  therein  alleged,  also  the  put- 
ting of  the  retaining  wall  and  the  filling  on 
the  land,  by  the  orator,  to  the  irreparable 
injury  of  the  defendant,  and  praying  for 
affirmative  relief,  thereby  niakii^  tbe  form 
of  the  defense  such  as  will  permit  a  complete 
determination  of  the  matter  already  in  liti- 
gation In  the  court  of  equity. 

[4]  Concerning  the  orator's  position  that 
when  title  to  land  is  In  question  an  adequate 
remedy  may  be  had  In  a  court  of  law,  we 
might  content  ourselves  by  saying  that  since 
the  cross-blU  pertains  solely  to  matters  grow- 
ing out  of  the  original  bill,  the  defendant  Is 
not  obliged  to  show  any  ground  of  equity  to 
support  the  Jurisdiction  of  tbe  court.  Mitf. 
Eq.  PL  by  Tyler,  179;  3  Dan.  Ch.  Pr.  C2d 
Am.  Ed.)  1810;  Story's  Eq.  PL  }  399.  • 

[t]  But  we  do  not  stop  here;  for  as  this 
conrt  has  b^ore  said: 

"Wlien  it  appears  that  the  title  Is  In  dispute, 
the  court  may,  in  its  discretion,  issue  a  tempo- 
rary injunctioQ  and  continue  It  in  force  for  such 
time  as  may  be  necessary  to  enable  tlie  orator 
to  establish  hia  title  In  a  court  of  law,  and  may 
make  the  injunction  perpetual  when  the  orator 
has  thus  established  hie  title;  or  tbe  court 
may  proceed  and  determine  which  party  has 
the  better  title;  or  it  may  dismiss  the  biU  and 
leave  the  orator  to  bis  legal  remedy."  Griffith 
V.  Hilli&rd,  cited  above. 

And  in  a  prt^r  case,  a  conrt  of  equity 
may,  in  its  discretion,  direct  an  issue  to  be 
tried  by  a  Jury.   Dan.  Ch.  Pr.  1285. 

Decree  reversed,  demurrer  overruled,  cross- 
bill adjudged  suffident,  and  cause  remanded 
to  be  proceeded  In. 
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In  re  SMITH'S  WILL, 

(Supreme  Court  of  Vermont    Addison.  Oct 
19.  1914.) 

1.  Evidence  (|  001*)— TESTAimrTAiT  O&pac- 
rFT— Opinion  Evidence. 

Where  a  witness  on  the  issue  of  teatamen- 
OiTf  capacity  testified  to  eztensiTe  cocversation 
with  teetator  shortly  before  the  execution  of 
the  last  codicil  to  the  will,  atatlng  the  subject- 
matter,  bnt  not  the  details  of  the  conversation,  be 
was  properly  allowed  to  characterize  the  qnes- 
tions  put  by  testator  ai  "very  MDsible." 

[Ed.  Note.— Pot  other  cases,  see  Evidence, 
Cent  Die  H  2282-2805 ;  Dec  Diff.  |  SOI.*] 

2.  Evidence  (|  BOl*)— ^Tsstahsntabt  Oapac- 

nr— OfINIOK  BVXDCIffOB— BXAlCIKATIOn  OT 
WiTHKBS. 

When  a  witness  testified  that  he  lived  with 
testator  in  the  same  hotel  for  several  weeks  Id 
the  winter  of  1910,  during  which  time  he  had 
many  conversations  with  testator  on  many  sub- 
jects, including  religion,  politics,  and  travel, 
and  described  testator's  appearance  and  habits, 
a  qnestion,  "From  what  you  saw  of  him  in 
Florida  during  the  winter  and  spring  of  1910, 
and  from  the  facts  that  you  have  testified  to 
bere,  *  *  *  what  do  you  say  as  to  whether 
or  not  at  that  time  he  was  a  man  of  sound 
mind  end  memory  and  sane?"  which  on  objec- 
tion was  amended  by  adding,  "And  from  the  facts 
as  you  have  related  them  here  in  ooart,"  was 
not  objectionable  because  the  word  "and"  in- 
troducing the  amendment  to  the  question  ren- 
dered it  objectionable  as  failing  to  confine  the 
witness  to  an  opinion  based  on  the  facts  related 
by  him  in  court 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  2292-2305 ;  Dec.  Dig.  S  BOl 

3.  EVIDKNCB  ({  601*)  —  SANITT  —  OPINION 

— Pbsliunabt  Pboof. 

Where  a  witness  testified  that  he  had  been 
teller  and  cashier  sncceeaively  of  a  bank  In 
which  testator  bad  an  account,  that  he  bad  bad 
wmvenatioDs  with  testator  and  had  overheard 
conversations  between  him  and  another  officer 
of  the  bank  and  identified  checks  as  signed  by 
testator  and  some  as  filled  out  by  him.  such  facts 
constituted  a  sufficient  foundation  to  entitle  the 
witness  to  give  his  opinion  as  to  whether  testa- 
tot  was  of  aound  mind  duriac  tb«  period  covered 
by  bis  testimony. 

[Ed.  Note.— For  other  cases,  see  Eridenoa. 
Cent  Die  H2292-230S:  Dec.  Dig.  {  SOI.*] 

4.  Witnesses  (|  286*)— Redibect  Examina- 
tion. 

Where,  on  en  Issue  of  testamentary  capac- 
ity, t  cuhier  of  a  bank  In  which  testator  had 
en  account  identified  several  checks  as  those 
of  testator,  which  had  gone  through  the  bank 
in  the  imual  course  of  busioeas  and  without  ob- 
jection gave  bis  opinion  that  testator  was  of 
Boond  mind,  and  on  redirect  examination  was 
down  an  order  or  request  by  testator  that  the 
ttaok  forward  to  him  a  New  York  draft  for 
$1,000,  to  be  cliarf^ed  to  his  account,  the  witness 
was  properly  permitted  to  testify  that  it  was  the 
custom  of  the  bonk  to  pay  such  orders,  on  the 
theory  that  the  cross-examination  had  proceeded 
OD  the  ground  that  such  payment  was  unusual. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ii  930,  991-990 ;  Dec  Dig.  1  286.*! 

tk  WiTNEssEB  (I  236*)— Beception  or  Bti- 

DENCE— PBELXMinAKT  QUEOTIONS. 

A  questitm  asked  a  witness,  whether  from 
what  she  saw  of  testator  and  his  wife,  and 
what  slie  heard  the  wife  say  in  respect  to  tbe 
disposition  of  testator's  property,  witness  could 
tetl  whether  or  not  the  wife  ktiew  what  tes- 


tator's intentions  In  that  respect  were,  was  prop- 
erly allowed  as  preliminary. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  Sf  817-826;  Dec.  Dig.  f  236.*] 

6.  Wnxs  (I  64*)— Peobats— Tbstamentabt 
Capacitt— Evidence. 

Where  a  testator  left  a  comparativdy  small 
part  of  his  property  to  his  wife,  evidence  show- 
ing that  he  took  her  into  bis  confidence,  and 
tliat  they  exchanged  views  about  the  matter, 
was  admiasible  on  the  iasue  of  testamentary  ca- 
pacity. ' 

[M,_Note.-^For  ottier^coesj^M  Cent 


Dig.  SI  181-134,  130;  Dee. 


164. 


7.  Wills  (f  54*)- Testakentabt  Capacitt— 
Evidence. 

Evidence  that  witness  called  at  testator's 
house  two  or  three  times  between  1900  and 
1906,  and  that  at  least  once  testator  said  It 
would  be  a  nice  thing  to  leave  his  home  for  an 
old  ladies'  home,  as  he  in  fact  did  in  one  of  the 
codicils,  was  admissible  without  reference  to 
whether  it  occurred  before  or  after  the  final 
codicil  was  executed,  since,  if  it  occurred  before, 
it  bad  a  tendency  to  show  that  the  instrument 
afterwards  executed  was  his  will,  and.  if  after^ 
wards,  it  tended  to  show  soundness  of  mind. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  lSl-134, 136;  Dec.  Dif.  I  54.*] 

&  Btidehos  (I  SOI*)  —  Sairtt  —  Opinion 

— PBEUHIKAKT  SmDKNCE. 

Testimony  that  witness  had  several  conver- 
sationa  with  testator,  the  details  of  which  he 
could  not  remember  farther  than  that  they  relat- 
ed to  the  buyiiv  of  lumber  and  shingles,  togethw 
witb  bis  identification  of  several  checks  as 
checks  drawn  liy  him  and  signed  by  testator, 
constituted  sufficient  foundation  to  entitle  the 
witness  to  give  his  opinion  as  to  whether  testa- 
tor at  the  time  of  such  transaction*  was  of  eonnd 
mind. 

[Ed.  Note.— For  other  eaae^  see  Bridenee, 
Gent  Dig.  ||  2202-2S06;  Dee.  Dig.  I  SOL*] 

9.  Wuxs  (5  53*)— Tehtamentabt  Capacitt— 
Documents. 

Where  a  document  signed  by  testator  was 
offered  in  evidence  on  an  issue  a<  testamentair 
capacity  and  was  admissible  to  show  the  ban- 
oess  testator  was  doing  and  bow  he  was  doing 
it  at  a  tim^  material  to  the  issues,  it  was  not 
objectionable  because  tbe  body  of  the  instrument 
was  in  typewriting,  as  that  fact  bore  only  on  tbe 
weight  4»  the  evidence. 

[Ed.  Note.r-For  other  cues,  see  Wills,  Gent 
Dig.  fl  111.  112.  m-lSO;  Dec;  Dig.  |  63.*] 

10.  Evidence    (|  601*)— Opinion— Sanitt— 
Peeliminaet  Evidence. 

Where  a  witness,  who  was  an  officer  of  a 
bank  in  which  testator  had  an  account,  testified 
to  business  transactions  and  conversations  with 
him  at  times  material  to  the  issue,  and  that  he 
collected  rents  for  testator  on  a  bouse  owned 
by  him  and  conversed  with  liim  (onceming  the 
house  to  testator's  apparent  understanding,  be 
was  properly  permitted  to  state  his  opinion  as 
to  whether  teetator  was  sane  at  the  time,  though 
witness  oould  not  recall  any  exact  conversation. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2292-2305 ;  Dea  Dig.  $  60L*] 

11.  Evidence   (j  145*)— Testamentabt  Ca- 
pacity— KEM0TENES9. 

On  an  issue  as  to  teatameDtary  capacity, 
evidence  that  witness  bad  worked  for  te.stator 
several  months  many  years  before,  and  that  dur- 
ing such  time  testator's  wife  stated  that  testa- 
tor was  responsible  for  the  poor  quality  of  food 
furnished  "to  the  help."  was  properly  excluded 
for  remoteness. 

[Ed.  Note.— For  other  cases,  see  Bvidenee, 
Cent  Dig.  S  434 ;  Dec.  Dig.  {  145.*] 
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12.  Wiixe  (S  322*)— CoKTBSi  FSooxbdxngb— 
Bbbuttax.  Bvidence. 

Where  in  a  will  ccmtest  contestantB*  eri- 
deoce  tended  to  riiow  an  orenUdit  at  the  testa- 
tor and  bis  business  by  his  wife  and  the  de- 
pendency of  testator  on  her  In  basiness  affairs, 
proponeutB  were  properly  allowed  in  rebuttal  to 
show  that  on  one  occasion,  when  testator  was 
transacting  certain  bntiueas  with  witness,  and 
his  wife  entered  the  room  and  began  some  ex- 
traneous disGosaion,  testator  reproved  her  and 
asked  her  not  to  interfere,  on  which  she  left  the 
room. 

[Ed.  Note.— For  other  casee,  see  Wills,  Gent 
Dig.  |§  762-765 ;  Dec.  Dig.  {  322.*] 

13.  WiLXS  (S  63*)— Testauertabt  Gafacitt— 
Etidencb— Opinion  or  Dbgbasbd  WimEsa. 

Where  the  first  codicil  to  testator's  will  was 
executed  in  January,  1899,  and  a  district  judge 
who  acted  as  one  of  the  attesting  witnesses  had 
died  when  the  will  and  codicils  were  offered  for 
probate,  eridence  of  the  deceased  witness'  wid- 
ow, that  some  time  after  Uie  summer  of  1904 
testator  lost  his  mind,  and  the  jad^  had  stated 
to  her  that  testator  had  been  out  of  bis  bead 
tor  a  number  of  yean,  was  inadmiasiUe. 

[Ed.  Note^For  other  caaes,  see  Wilis,  Gent 
Dig.  U  111,  11%  120-130;  Dee.  Dig.  ffiS.*] 

14.  WrrHESsra  (j  392*)— Ihpkackmkni^Tes- 

TAUENTABT  GaPACITT. 

Where  testator's  widow  testified  that  there 
had  never  been  a  time  prior  to  a  certain  time 
in  1904  when  he  was  unable  to  take  care  of  his 
own  business  as  far  as  bis  mind  was  concerned, 
a  letter  written  by  the  widow  dated  September 
1,  1904,  addressed  to  a  physician,  stating  that 
when  testator  became  too  mentally  deranged  to 
do  any  bualness,  "witness  had  to  go  into  the 
harness,"  and  that  she  oonld  look  back  to  1897 
when  their  daughter  had  died,  at  whii^  time  tes- 
tator gave  ap  looking  closely  after  business,  ex- 
cept such  as  came  under  his  immediate  notice, 
and  the  attention  to  his  Western  affairs  fell 
on  her  and  gave  ber  anxiety,  and  if  testator  as 
far  back  as  1897  had  had  a  physician  who  under- 
stood his  condition  he  would  not  have  fallen  into 
such  an  anhappy  state,  did  not  warrant  an  in- 
ference  that  the  witness  thought  testator  was 
mentally  deranged  in  1897,  and  was  therefore 
inadmissible  to  impeach  her. 

[Ed.  Note.— For  other  cades,  see  Witnesses, 
^□t^Dig.  H  1249-1251.  1257;   Dec.  Dig;  | 

15.  JuBT  (I  17*)— Right  to  Trial  by  Just— 
Pbobatb  Appeai«. 

In  probate  appeals  there  Is,  In  general,  no 
constitutional  or  statutory  right  to  a  trial  by 
jury,  and  if  in  such  cases,  where  a  will  is  pro- 
pounded, issues  are  framed  for  a  jury,  their  ver- 
dict and  answers  are  advisory  merehr  and  may 
be  disregarded  if  they  do  not  satisiv  the  con- 
science of  the  court 

[Ed.  Note.— For  other  caaes,  see  Jury,  Cent 
Dig.  II  95-98;  Dec;  Dig.  |17.*] 

16.  Jtot  (I  28*)— Right  to  Jubt  Tbial— 
Waivkb. 

Where  in  a  wiU  contest  contestants  urge 
the  trial  court  to  diregard  the  findings  of  a 
jury,  that  testator  was  of  sound  mind  when  he 
executed  the  will,  they  thereby  waived  any 
right  to  claim  a  constitntional  nght  to  a  trial 
by  Jury  on  the  ground  that  the  wiU  was  In  part 
a  devise  of  real  estate. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  li  176-196;  Dea  DigTlZS.*] 

IT.  Wiiu   (1  808*)— OoDiDHr-EzsounoN— 

EVIDENOI. 

Where  one  of  the  witnesses  to  a  codicil  was 
dead  and  the  only  survivii^  witness  testified 
to  the  drcumstaaces  connected  therewith,  the 
fact  that  she  had  no  zecoUectiOD  of  having  seen 


testator  sign  the  codicil  was  not  Altai ;  the  oth- 
er circumstances  being  such  as  to  indicate  that 
the  testetor  did  sign  in  the  presence  of  the  wit- 
nesses and  tiiat  they  signed  at  his  request  in 
his  presence  and  in  the  presence  of  eaoi  other. 

[Ed.  Note.— For  other  cases,  see  WIHl  Cnt 
Dig.  H  711-723;  Dec.  Dig.  I  803.*] 

On  Petition  for  New  Trial 

18.  New  I^iai.  (|  27*)— OaounDS— UnooR- 
oucT  OF  Judge. 

The  jury  In  a  will  contest  after  26  hours' 
deliberation,  came  into  court  and  asked  if  an  an- 
swer to  tfae  first  of  the  Issues  and  a  disagreement 
as  to  the  others  would  be  accepted,  ^e  court 
without  answering  their  question,  directed  them 
to  retire  and  make  farther  efforto  to  agree,  and, 
after  2  hours'  further  deliberation,  they  re- 
turned with  a  verdict  finding  that  the  will  was 
valid,  but  finding  against  the  codicils.  Hie  jury 
was  then  di«:harged,  after  which  the  foreman 
was  called  into  the  consultotion  room  of  the 
judges,  in  the  absence  of  the  parties  and  their 
attorneys,  and  asked  if  tfae  answers  to  the  is- 
sues were  tbe  result  of  a  compromise,  to  wbidi 
he  answered,  "No."  Hel4  that,  tiiough  sndi 
proceediiv  by  the  judges  was  Irr^lar  and  im- 

S taper,  it  was  without  prejudice  and  not  gronnd 
>r  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  K  40,  41;  Dea  Dig.  f  27.*] 

10.  Costs  (j  265*)— Monons  fob  New  Tbiai. 

— Pebsons  Liable. 

Where  prior  to  a  petition  for  a  new  trial 
for  alleged  misconduct  of  the  court  in  examining 
the  foreman  of  the  jury,  after  it  had  diacharaed 
tbe  jury,  the  foreman  made  an  affidavit  sbowlag 
that  be  had  made  statements  to  one  of  con- 
testants* counsel,  which  made  the  bringing  of  the 
petition  and  the  conseqaent  investigation  a  mat- 
ter affecting  not  merely  the  righto  of  contestante 
but  the  adminiatration  of  jusace  generally,  costa 
would  not  be  imposed  on  contestants,  thonpi  the 
petition  was  denied. 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent. 
Dig.  SS  1009-1018 ;  Dec.  Dig.  |  266.*] 

Bzceptions  from  Addlsos  Gbimty  Oonrt; 
WilUam  H.  Taylor,  Judge. 

Application  for  the  probate  of  the  will  ot 
Columbus  Smith,  deceased,  to  which  Ms  heirs 
at  law  filed  obJectionB.  A  verdict  was  ren- 
dered sostainiiv  tbe  will,  but  against  two 
codicils  also  offered  for  probate,  and  con- 
testants  excepted,  and  also  applied  to  tbe  Su- 
preme Court  for  a  new  trial  for  alleged  mis- 
conduct of  the  trial  judge.  AflSrmed,  and 
petition  for  new  trial  dismissed. 

Argued  before  POWERS,  O.  J.,  and  MUN- 
SON,  WATSON,  and  HASELTON,  JJ.,  and 
FISH,  Snpeilor  Court  Judge. 

P.  U.  Uelden,  W.  B.  a  Stiekney,  and  B. 
W.  Lawrence,  all  of  Rutland,  and  J.  B.  Dtmo- 
way,  ct  Middlebury.  for  proponents.  Her- 
bert W.  Blake,  of  Oardnw,  Uaaa^  SlmoDds 
&  Searles,  of  St.  Johnsbnry,  and  J.  W.  Bed- 
mond,  of  Newport,  tot  contestants. 

HASELTON.  J.  This  was  an  qtpeal  .l^ 
the  contestants  from  a  decree  of  tbe  protate 
court  for  the  district  of  Addlacm  allowlntf  a 
certain  instnunoit,  vltli  three  alleged  codf- 
cils  thereto,  as  the  last  will  and  testament 
of  Oi^umbus  Smltb,  late  of  Sidlsbnry,  vbo 
died  November  1<^  1909,  at  the  age  of  88 
years,  leaving  an  estate,  conceded,  f6r  the 


•For  otlier  oases  see  same  Voffia  and  aeotloa  NUMBER  la  Dee.  Dig.  *  Am.  Dig,  Key-No.  Series  *  Bsp'r  IniUns 


Digitized  by 


Google 


vt) 


IN  KB  SMITH'S  WILT. 


226 


parposes  of  the  trial,  to  amonnt  to  ¥340,000, 
a  substantial  part  of  which  was  real  estate. 
.  Tbe  contestants  were  heirs  at  law  of  the  tes- 
tator. The  case  was  first  tried  on  appeal 
iQ  1912  by  Jury  npon  Issues  framed  by  the 
conrt  This  trial  resulted  in  a  disagreement. 
Before  the  next  term  of  court — that  Is,  be- 
fore the  Jane  term,  1913— the  contestants 
set  the  case  for  trial  by  Jiiry,  and  the  pro- 
ponents set  it  for  trial  by  conrt  Before  the 
trial  was  commenced  the  proponents  made  a 
modou  to  have  the  case  taken  from  the  Jury 
list  and  tried  by  the  court  Tbls  motion  was 
OTemiled ;  the  court,  however,  saying  that  It 
thoaght  the  case  ought  to  be  decided,  and 
that  in  case  of  another  disagreement  it  might 
take  the  case  and  decide  It  Itself.  The  entire 
court  was  present  throughout  the  trial,  and 
the  evidence  was  taken  as  if  addressed  to 
tbe  court  Instead  of  to  both  the  court  and 
Jury.  The  conrt  adjudged  that  the  several 
writings  propounded  as  the  last  will  and  tes- 
tament of  Columbus  Smith  were  such.  The 
contestants  flled  a  bill  of  exceptions. 

[1]  Melrin  F.  Morgan,  a  witness  called  by 
the  proponents,  testified  to  rather  extensive 
conversations  with  the  testator  February  18, 
1903,  shortly  before  the  execution  of  the  last 
codicil.  He  did  not  detail  the  conversations, 
but  stated  the  snhject-matter  of  them.  Under 
objection  and  exception  he  was  then  allowed 
to  characterize  the  questions  put  by  the  tes- 
tator, saying  "tbey  were  very  sensible  in  my 
oplnloa"  This  evidence  was  proper.  It 
was  like  the  testimony  received  In  the  Ester- 
brook  Win  Case,  83  Vt.  229,  234,  75  Atl.  1, 
to  the  effect  that  certain  witnesses  had  no- 
ticed uo  peculiarities  in  the  talk  or  actions 
of  the  testatrix  there,  and  was  like  testimony 
received  in  an  earlier  case  to  the  effect  that 
the  conduct  and  conversation  of  a  testatrix 
were  strange  or  unnatural.  Falrchlld  t.  Baa* 
comb,  35  Vt  398,  417. 

[2]  Frank  E.  Howe,  called  by  the  propo- 
nents, testified  that  he  lived  with  the  testa- 
tor at  the  same  hotel  In  Florida  for  several 
weeks  In  the  winter  of  1910.  This  witness 
described  the  testator's  appearance  and  hab- 
its, and  said  that  the  witness  and  the  testa- 
tor had  extended  conversations  about  a  great 
niany  things,  including  religion,  politics,  and 
travel.   He  was  then  asked  this  question: 

"From  what  you  saw  of  him  Id  Florida  during 
the  winter  and  spring  of  1910,  and  from  the 
nets  that  yon  have  testified  to  here  npon  this 
witness  stand,  what  do  you  say  aa  to  wbetber  or 
not  at  that  time  he  was  a  man  of  sound  mind 
tod  memory,  and  aane?" 

Objection  was  made  on  the  ground  that  no 
foundation  was  laid  for  the  question.  The 
QnestioQW  then  added,  "and  from  the  facts 
u  yon  have  related  them  here  In  court" 
Bablect  to  objection  and  exertion  the  wit- 
ness was  allowed  to  answer.  He  said:  "My 
Judgment  is  that  he  was  of  sound  mind." 
The  contestanti^  argument  is  that,  because 
of  the  "and"  which  Introduces  the  amendment 
to  the  question,  the  witness  was  not  con- 
Aned  to  ttie  tacts  related  by  blm  la  ooort* 


But  we  think  that  notwithstanding  the  "and" 
the  amendment  to  the  question  must  have 
been  understood  aa  restricting  the  basis  of 
the  opinion  to  the  facts  testified  to  In  court. 
We  look  further  Into  the  testimony  of  Mr. 
Howe.  He  then  testified  to  afterwards  meet- 
ing the  testator  on  a  railroad  train,  and  in 
Burlington,  and  to  their  visits  on  those  oc- 
casions, and  he  was  asked  for  an  opinion  of 
the  testator's  soundness  of  mind  at  those 
times.  The  question  did  not  strictly  confine 
the  witness  to  the  facts  testified  to  and  was 
objected  to  on  that  ground.  Thereupon  the 
witness  was  reminded  to  base  his  opinion 
upon  the  facts  that  he  had  related  In  conrt. 
He  gave  the  same  opinion  as  before.  Tbe 
witness  was  then  asked  to  give  an  opinion, 
as  to  the  mind  and  degree  of  intelligence  of 
the  testator,  based  upon  the  conversations 
when  in  Florida,  and  at  other  times  that  the 
witness  had  testified  to,  basing  his  opinion 
upon  what  he  had  testified  to  in  court  It 
Is  apparent  that  the  witness  supposed 
throughout  that  he  was  basing  his  opinions 
upon  facts  related  to  the  Jury,  and  a  nice 
discussion  of  the  grammatical  ^ect  of  the 
use  of  the  word  "and"  in  one  Instance,  where 
in  strictness  it  should  tiave  been  omitted,  Is 
uncalled  for.  If  there  was  any  doubt  that 
tbe  witness  was  basing  his  opinions  upon 
facts  testified  to  by  him,  cross-examination 
would  have  shown  how  that  was.  "And"  has 
several  uses.  The  famous  epitaph,  "Here 
lies  a  lawyer  and  an  honest  man,"  suggests 
to  a  wit,  rather  than  to  a  logician,  that  there 
are  two  men  In  one  grave.  We  find  no  er^ 
ror  in  the  examination  of  Mr.  Howe. 

[3]  F.  W.  Briggs  was  a  witness  in  behalf 
of  the  proponents.  He  testified  that  he  had 
been  teller  and  cashier  successively  of  the 
First  National  Bank  of  Brandon;  that  the 
testator  had  an  account  there  and  came  there 
occasionally  to  make  deposits.  The  witness 
testified  that  he  had  had  conversations  with 
the  testator  and  had  overheard  conrersatlons 
between  the  testator  and  Mr,  Toong  of  the 
bank,  that  the  conversations  were  coherent, 
but  that  be  could  not  remember  the  subject 
of  any  of  them.  He  was  shown  eight  checks, 
all  of  which  he  identified  as  signed  by  the 
testator  and  some  as  filled  ont  by  him.  Un- 
der objection  and  exception  the  witness  gave 
an  opinion,  based  on  the  facts  testified  to 
by  him,  that  the  testator  was  of  sound  and 
sane  mind  during  the  period  to  which  his 
testimony  related.  This  was  objected  to  on 
the  ground  that  no  foundation  was  laid. 
But  the  foundation  was  properly  laid.  That 
tbe  facts  upon  which  he  based  his  testimony 
were  not  more  extensive  went  to  the  wel^t 
of  his  opinion  merely.  Foster's  Ex'ra  v. 
Dlekerson,  64  Vt  233,  244,  24  Aa  258; 
Gram  v.  Gram,  83  Vt  15. 

[4]  Walter  F.  Scott  another  witness  taf 
the  proponents,  testified  that  he  had  bee* 
for  a  long  time  cashier  of  the  Brandon  Na 
tional  Bank;  that  the  testator  had  an  ao* 
count  there  and  came  to  the  bank  ocau1m» 
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ally.  The  witness  Identlfled  several  checks 
as  those  of  the  testator  which  had  gone 
through  the  bank  In  the  usual  course  of  busi- 
ness. He  gave  without  objection  the  opinion 
that  the  testator  was  of  sound  mind.  This 
witness  was  then  cross-€xamlned,  and  there- 
after was  shown  by  the  proponents  an  order 
or  request,  wholly  in  writing,- by  which  the 
testator  asked  that  a  New  York  draft  for 
$1,000  be  sent  him  and  charged  to  his  ac- 
count The  witness  was  inquired  of  if  It 
was  the  custom  of  the  bank  to  pay  orders 
drawn  upon  it  in  the  manner  of  the  one 
shown  him,  and  subject  to  objection  and  ex- 
ception be  answered :  "We  have  always  paid 
them."  It  Is  to  be  inferred  in  support  of 
the  ruling  that  the  cross-examination  bad 
proceeded  upon  the  ground  that  there  was 
something  unusual,  something  not  In  the 
usual  course  of  business  in  the  way  this  or- 
der was  drawn  by  the  testator,  and  In  that 
aspect  the  testimony  was  proper. 

[I]  Gertrude  Sheldon,  a  witness  for  the 
proponents,  was  asked : 

"From  what  yon  saw  of  Mr.  and  Mrs.  Smith, 
and  what  you  beard  Mr.  Smith  say  in  respect 
to  the  disposition  of  hi^;  property,  can  you  tell 
whether  or  not  Mrs.  Smith  knew  what  his  in- 
tentions In  tiitt  respect  were?" 

The  gnestioa  was  not  objected  to;  but, 
when  the  witness  answered,  "Yes,"  the  an- 
swer was  objected  to  by  the  contestants,  who 
moved  to  strike  It  out  But  the  court  al- 
lowed the  answer  to  stand,  and  in  this  there 
was  no  error.  The  question  and  answer 
were  preliminary  and  were  of  no  importance 
taken  by  themselves. 

[t]  The  witness  then  testified  under  ob- 
jection and  exception  that  she  heard  Mr.  and 
Mrs.  Smith  talk  about  the  disposition  of  Mr. 
Smith's  property.  The  dlsposltlou  ol  his 
property  was  such,  a  comparatively  small 
part  being  left  to  his  wife,  that  it  was  rath- 
er important  for  the  proponents  to  show  that 
he  took  his  wife  into  his  confidence  and  ex- 
changed views  with  her  about  the  matter, 
and  this  testimony  tended  to  show  those 
things. 

Mrs.  Smith  testified  that  her  husband  knew 
that  she  was  satisfied  with  the  way  In  wliich 
he  intended  to  dispose  of  his  property  after 
his  decease,  that  she  had  property  of  her 
own,  that  their  plans  were  mutual,  and  that 
in  connection  wUb  their  talk  as  to  his  dls- 
po^tion  of  bis  property  they  talked  as  to 
how  she  planned  to  dispose  of  hers.  This 
testimony  was  taken  under  objection  and  ex- 
ception by  the  contestants,  and  it  is  now 
claimed  that  it  raised  a  collateral  issue.  But 
it  did  not  for,  as  has  been  said  in  comment- 
ing on  the  testimony  of  Mrs.  Sheldon,  it 
tended  to  explain  why  a  comparatively  smell 
share  of  the  testator's  property  was  left  to 
bis  wife,  tended  to  show  that  he  understood 
his  obligations  and  relations  and  the  busi- 
ness that  he  was  about 

[7]  WtlUam  H.  Hammeraley  gave  a  dep- 


osition to  the  effect  that  be  called  at  the 
testator's  house  two  or  three  times  between 
1900  and  1905,  and  that  once  at  least  the 
testator  said  that  it  would  be  a  nice  thing 
to  leave  his  home  for  an  old  ladles*  home,  as 
it  In  fact  was  left  If  the  codicils  are  given 
effect  Whether  this  was  said  before  or  aft- 
er the  final  codicil  was  executed  does  not 
appear.  If  said  before  it  had  a  tendency  to 
show  that  the  instrument  afterwards  execut- 
ed was  his  will ;  tf  said  after  the  execution 
of  tide  final  instrument,  it  was  a  circumstance 
tending  to  show  soundness  of  mind.  In  that 
it  Indicated  that  he  knew  and  carried  in  his 
mind  the  contents  of  his  wlU.  In  re  Ifason'a 
WlU,  82  Vt  160,  72  Atl.  329;  In  re  Whee- 
lock'a  Will,  76  Vt  235,  56  Atl.  1013. 

[I]  Henry  F.  Joy  had,  as  he  testified,  sev- 
eral conversations  with  the  testator,  the  de- 
tails of  which  he  could  not  remember  fur- 
ther than  that  they  related  to  the  buying  of 
lumber  and  shingles.  Mr.  Joy  identified  sev- 
eral checks  as  checks  that  be  drew  and  the 
testator  dgned,  and  under  objection  and  ex- 
ception  gave  an  opinion,  based  on  what  he 
had  testified  to,  that  the  testator  was  <st 
sound  mind  at  the  times  of  the  ccmversatlons 
and  the  check  transactions.  His  opinion  bad 
a  sufficient  foundation  and  was  properly  re- 
ceived. 

[9]  A  docnment,  called  *^roponaita^  Bx- 
tatbit  260,**  was  received  In  evidence  in  con- 
nection with  the  testinrony  of  Frank  C  Dyer 
that  it  was  signed  by  the  testator  and  that 
Ur.  Dyer  witneaaed  the  signature  and  took 
the  testator's  acknowledgment  The  docu- 
ment was  objected  to  because  the  body  of  it 
was  typewritten.  It  was  permissible  to  show 
the  business  the  testator  was  doing  and  how 
he  was  doing  It  at  times  material  to  the  la- 
sues,  and  it  is  not  suggested  that  the  time 
of  this  transaction  rendered  It  immaterial. 
The  fact  that  the  body  of  the  instrument  was 
typewritten  went  only  to  the  weight  of  this 
piece  of  evidence.  This  was  not  opinion  evi- 
dence, but  one  circumstance  among  many 
to  aid  the  triers  of  the  facts  in  forming  an 
opinion.  Mr.  Dyer  gave  an  opinion  whldL 
was  not  objected  to,  and  detailed  other  facts 
without  objection. 

[10]  Geo.  H.  Young,  who  was  an  officer  of 
the  First  National  Bank  of  Brandon,  testi- 
fied to  business  transactions  and  conversa- 
tions with  the  testator  at  times  material 
to  the  issue.  He  testified  to  collecting  rents 
for  the  testator  on  a  house  owned  by  the 
latter,  to  the  fact  of  conversations  with  the 
testator  concerning  the  house,  to  the  tes- 
tator's apparent  understanding  about  his 
property,  to  the  character  of  his  talk,  and 
to  other  matters.  He  could  not  recall  any 
exact  conversation.  He  gave  an  opinion  that 
at  the  time  when  he  saw  the  testator  the  lat- 
ter was  sane.  The  opinion  was  expressly 
based  on  the  facts  testified  to  by  the  wit- 
I  nesa.  There  was  an  objection  and  exception 
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on  Oie  gnmnd  that  tliere  was  no  basis  for 
the  oi^oii.  bnt  the  <rt>]ectloii.  ms  without 
mezlL 

[11]  Mrs.  Bertha  Hall,  a  witness  called  by 
the  contestants,  b^tlfled  that  she  worked  at 
the  testator's  for  several  montlis  when  she 
was  13  years  old.  that  the  wife  of  the  tes- 
tator did  the  cooking  for  the  hired  help,  and 
that  tbe  character  of  the  food  famished  the 
ielp  was  very  poor.  Tb»  witness  was  then 
asked  U  the  testator's  wif6  said  anythii^  to 
her  about  who  was  rasponsible  for  the  quan- 
atj  and  qnallty  of  the  food  so  famished. 
The  question  was  pat  under  an  oBer  to  show 
that  Mrs.  Smith  said  it  was  Mr.  Smith,  the 
teatator,  who  was  responsible.  The  question 
was  excluded.  Althou^  Mrs,  Smith  was 
a  party  proponent,  so  as  to  make  her  admls- 
aionB  admlsBlble,  we  find  no  error  In  this 
mllng.  There  Is  nottilng  In  (he  bill  of  ex- 
ciVtlons  to  cihow  how  many  years  ago  It 
was  that  Mrs.  Hall,  as  a  girl  of  13,  worked 
far  the  testator.  The  matter  was  so  remote 
la  diaractOT,  and  may  well  have  been  In 
tlme^  as  to  make  It  discretionary  with  the 
conrt  whether  to  recelre  or  exclude  the  erl- 
dence. 

t12]  John  F.  Weeks  was  called  as  a  wit- 
ness by  tbe  proponents,  while  they  were  pat- 
tlDg  in  their  op^ng  case,  and  testlfled  to  ez- 
taudve  dealings  with  the  testator  and  to 
Us  sanity.  The  contestants'  evidence  tended 
to  show  an  ovexs^ht  of  the  testator  and  his 
boslnesB  by  his  wife  and  a  dependence  of  the 
testotor  upon  bis  wife  in  business  mattras. 
After  the  dose  of  the  contestants'  evidence, 
the  witness  Weeks  was  recalled,  and  under 
objection  and  exception  testlfled  to  an  occa- 
don  when  he  was  there  on  a  matter  of  bust- 
MSR  with  the  testator,  and  the  testatra's 
wife  came  into  the  room  and  began  some  ex- 
traneous dlscnsslon,  whereupon  the  testator 
said  to  his  wife:  "Battle,  I  wish  you  wouldn't 
hiterftee.  as  Mr.  Weeks  and  I  are  talking  a 
business  matter  over."  And  that  upon  the 
testator's  saying  this  she  left  the  room.  The 
objection  to  this  was  that  it  was  not  rebut- 
taL  But  the  court  mled  that  it  was,  and,  as 
we  think,  had  snfflclent  grounds  for  so  ruling 
Id  view  of  the  evidence  Introduced  by  the 
contestants  as  to  the  relations  of  the  tes- 
tator and  his  wife. 

[13]  The  first  codicil  was  executed  In  Jan- 
nary,  1899,  and  the  judge  of  probate  for  the 
dlsbict  of  Addison,  Judge  W.  H.  Bliss,  was 
one  of  the  attesting  witnesses.  He  bad  died 
before  the  probate  of  the  will,  and  tbe  con- 
testants offered  in  evidence  tbe  dept^tion  of 
Us  widow,  Mabel  A.  Bliss,  certain  portions 
of  wtiich  were  excluded  subject  to  objection 
and  exception  on  the  part  of  the  contestants. 
It  Is  now  claimed  by  tbe  contestants  that, 
Judge  Bliss  being  dead,  the  fact  that  be 
s^ed  the  attestation  clanse  of  tbe  codicil 
was  evidence  that  he  was  then  of  opinion 
that  the  testator  was  sane,  and  that  the  evi- 
dence of  his  widow  was  offered  to  impeach 
such  opinion  evidence.   There  was  a  living 


witness  to  the  codldl  In  question;  bnt  we 
assume,  without  deciding  or  intimating,  that 
the  fact  that  Judge  Bliss  attested  tbe  codicil 
was  evidence  on  the  question  of  the  testator's 
sanity  at  that  time.  But  on  that  assumption, 
tbe  excluded  evidence  of  Mrs.  Bliss  was 
properly  excluded.  It  was  conceded  by  all 
parties  that  during  the  later  years  of  his  life 
which  closed  In  1909  tbe  testator  was  of  un- 
sound mind.  The  part  of  the  deposition  of 
Mrs.  Bliss,  which  was  excluded,  read  In  con- 
nection with  the  rest  of  the  instrument, 
which  Is  referred  to,  shows  no  more  than 
that  some  time  from  the  summer  of  1904  to 
the  death  of  the  testator  a  guardian  was  ap- 
pointed over  bim,  and  that  before  and  after 
the  appcdntment  of  the  guardian  Judge  Bliss 
said  he  thought  Mr.  Smith  was  not  In  his 
right  mind,  was  out  of  bis  bead,  and  had 
been  a  nnmber  of  years.  There  was  nothing 
to  show  when  this  was  said,  except  that  it 
was  so,mewhere  between  July,  1904,  and  the 
time  of  tbe  testator's  death;  that  is,  from 
5%  to  10%  years  after  the  attestation  of  the 
first  codldl.  If  Judge  Bliss'  attestation  <a 
the  codlcU  Is  to  be  taken  to  express  hla  opin- 
ion then  oitertalned  that  the  testator  was 
at  the  time  sane,  the  eqitresslons  which  he 
used  years  afterwards— how  many  years  aft- 
enrards  we  do  not  know — Shaving  no  refer- 
ence -to  the  time  of  the  attestation,  cannot 
be  considered  as  impeaching. 

The  portions  of  the  deposition  that  were 
exclu^d  contained  testimony  by  Mrs.  Bliss 
as  to  similar  ezpreaslona  made  fba  Judge 
after  the  death  of  the  testator.  These  must 
have  been  made  more  than  ten  years  after 
the  attestation  of  the  first  oodldl,  had  no 
reference  to  that  time,  and  were  entirely 
without  impeacbli^  fore& 

Moreover,  we  find  nothing  In  the  hiU  of 
exceptions  that  says  or  Indicates  that  the  ex- 
cluded colons  ot  Bliss  were  offered 
as  impeaditng  evidence.  Apparently  they 
were  not,  and  that  they  were  InadmlscAtde 
as  evidence  in  chief  Is  a  propoiritlon  that  re- 
quires no  discussion. 

[14]  The  contestants  excepted  to  the  con- 
struction put  by  the  court  apon  a  certain 
letter  of  Mrs.  Smith,  the  widow  of  the  tes- 
tator and  one  of  the  proponents.  She  tes- 
tified that  there  was  never  a  time  prior  to 
her  husband's  being  taken  to  Burlington,  In 
1904,  when  he  was  unable  to  take  care  of 
bis  own  business,  so  far  as  bis  mind  was  con- 
cerned, that  he  dictated  his  letters  to  her, 
and  that  she  wrote  them,  but  that  she  saw 
not  a  partlde  of  change  In  the  testator's 
mental  condiUon  until  he  went  to  Burlington. 
Her  testimony  as  to  his  mental  capacity 
down  to  1904  was  very  strong.  She  was  then 
shown  a  letter,  dated  September  1, 1904,  and 
addressed  to  Dr.  Walter  Berry,  which  she 
said  was  written  by  her  and  was  true,  and 
the  letter  was  introduced  in  evidence.  In  it, 
she  speaks  of  the  excellent  effect  Dr.  Berry's 
medicine  Is  having  on  her  husband  and  of  the 
good  effect  of  medicine  given  her.  Through- 
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oat  Uie  letter  Bbe  expresses  anxiety  that  an- 
other physician,  presumably  the  family  doc- 
tor, should  remain  friendly  and  interested, 
realizing  as  she  says,  that  should  anything 
unusoal  occur  that  needed  the  Immediate  at- 
tention of  a  doctor  it  would  not  be  pleasant 
If  the  other  doctor  named  could  not  be  called. 

The  part  of  the  letter  that  the  contestants 
Claim  was  misconstrued  or  misunderstood 
by  the  court  we  quote  although  it  Is  some- 
what awkward  in  construction: 

"I  diall  have  more  mental  rest  now.  Wboi 
Mr.  Smith  became  too  mental^  deranged  to  do 

any  basiness.  And  I  bad  to  go  into  the  harness. 
I  can  DOW  look  back  to  *07  the  year  our  daughter 
died  that  in  a  way  he  gave  up  looking  closely 
after  bnsinesa  only  that  came  under  bis  Immedi- 
ate notice  so  came  complication  from  neglect  of 
attention  to  western  affairs,  which  business  fell 
beavily  upon  me,  and  gave  me  much  anxiety. 
This  18  now  over,  but  you  will  see  if  Mr. 
Smith  as  far  back  as  *97  had  a  doctor  that  un- 
derstood bis  condition  be  would  not  hare  fallen 
into  Buch  an  unhappy  state— He  seems  to  rely 
upon  all  you  have  said  to  him  and  I  trust  will 
be  himself  again," 

In  announcing  Its  condoslons  the  court  re- 
ferred to  certain  evidence  and«  among  other 
things,  to  this  letter,  and  nld : 

"We  think,  after  a  careful  examination  of  that 
letter,  it  does  not  afford  the  belief  that  she  in- 
tended to  state,  in  fact,  she  does  not  In  terms 
state,  that  as  far  back  as  1897  Mr.  Smith  was 
mentally  deranged.  She  states  that,  from  some 
time  which  ia  not  fixed  in  the  letter,  he  became 
mentally  deranged,  so  that  she  had  to  take  over 
the  business,  and  then  she  speaks  of  his  having 
seemed  to  lose  grasp  to  some  degree  upon  the 
business  as  far  back  as  shortly  after  the  death 
of  the  daughter.  But  iu  the  light  of  all  tbe  evi- 
dence as  to  what  he  did,  io  t&ct,  do.  down  to  and 
including  tbe  period,  tbe  21at  of  March,  1903, 
we  cannot  find  that  her  testimony  is  ve^  seri- 
ously affected  by  that  letter." 

This  is  what  the  contestants  complain  of. 
But  we  think  they  have  no  ground  of  com- 
plaint in  this  respect.  They  complain  that 
the  letter  does  not  say  that  in  the  year  the 
daughter  died  the  testator  commenced  to 
lose  his  grasp  to  some  degree  upon  business, 
but  that  It  says  that  he  then  began  "to  give 
up  looking  closely  after  business  except  what 
came  under  his  immediate  notice."  The  court 
was  not  attempting  to  quote  the  letter  In 
these  remarks;  but  to  lose  one's  grasp  to 
some  degree  upon  business  should  seem  to 
be  as  serious  a  matter  as  voluntarily  to  give 
up  looking  closely  after  business  which  one 
has  others  to  transact  for  him.  It  ap[>ears 
that  the  court  was  sufficiently  impressed  with 
the  matter  of  the  letter. 

As  may  be  Inferred  from  what  has  already 
been  said,  the  court,  In  probating  the  will, 
made  findings  independent  of  the  findings  of 
the  jury.  In  their  original  brief  the  contes- 
tants did  not  question  tbe  right  of  the  court 
to  take  that  course.  But  on  the  hearing  here 
leave  was  granted  to  file  a  supplemental  brief 
in  vacation.  Such  a  brief  was  filed  accord- 
ing to  the  terms  of  the  leave  granted,  and 
that  Is  largely  devoted  to  the  course  taken 
by  the  court  in  the  respect  Just  indicated. 

Tbe  court  submitted  to  the  Jury  four  ques- 


tions. The  first  was  whether  the  testator 
was  of  sound  mind  at  the  time  of  the  execu- 
tion of  the  will  December  30, 1897.  The  other 
three  asked  for  a  finding  as  to  his  soundness 
of  mind  at  the  times  of  the  execution  of  the 
respective  codicils.  The  Jury  answered  the 
first  question  in  the  affirmative  and  the  other 
three  In  the  negative.  Thereupon  the  propo- 
nents moved  the  court  to  accept  the  first  find- 
ing and  reject  the  other  three,  and  the  con- 
testants moved  tbe  court  to  reject  the  first 
finding  and  accept  the  other  three.  The  court 
sustained  tbe  proponents'  motion  and  over- 
ruled that  of  the  contestants,  and  upon  con- 
sideration of  the  evidence  accepted  the  find* 
ing  of  tbe  Jury  that  the  testator  was  of  sound 
mind  at  the  Ume  of  the  execution  of  the  will, 
and  found  also  that  be  was  of  sound  and 
disposing  mind  and  memory  at  the  times  of 
the  execution  of  the  several  codicils  and  ad- 
Judged  that  the  wUl  and  codicils  are  the  last 
will  and  testament  of  Columbns  Smith. 

The  contestants  took  an  exception  to  the 
action  of  the  court  In  not  disregarding  the 
finding  of  the  Jury  that  tbe  testator  was  of 
sound  mind  at  tbe  time  of  the  exception  of 
the  wUL  They  also  t0(A:  an  exception  to  tbe 
refusal  of  the  court  to  aco^t  the  answers  of 
tbe  Jury  relating  to  the  codidla,  and  th^ 
took  an  exception  to  tbe  Judgment  allowing 
the  codicils. 

[11]  In  probate  appeals,  in  general  at  least, 
there  Is  no  constitutional  right,  and,  as  our 
laws  now  are,  no  statutory  ri^t,  to  a  trial 
by  Jury.  And  If  in  such  cases,  as  la  nsnaUy 
done  when  a  wilt  la  pnvounded,  lasnes  are 
framed*  for  the  Jniy,  their  verdict  and  an- 
swers are  advisory  mer^,  and.  If  tta^  do  not 
satisfy  the  conscience  of  the  court,  may  be 
dlsr^rded.  This  question  bai  been  w  re- 
<%ntly  and  fully  dlscnsaed  that  we  do  not 
advance  upon  it  here.  In  re  Peck^  Bstat^  87 
Vt  104,  88  AtL  568. 

It  is  dear  that  in  taking  tiielr  ezceptiona 
the  contestants  took  no  difloent  view  of  the 
law  than  that  above  stated,  for  they  moved 
to  have  the  finding  of  the  Jury  that  the  testa- 
tor was  of  sound  mind  at  the  time  of  tbe  exe- 
cution of  the  will  set  aside  without  any 
ground  for  claiming  that  there  was  not  sub- 
stantial evldraice  to  sustain  that  fluding. 
They  do  not  argue  their  exception  in  that 
regard. 

[1 6]  However,  this  will  devised  real  estate, 
the  contestants  are  heirs  at  law  of  the  testa- 
tor, and  from  this  estate  of  several  hundred 
thousand  dollars  would  have  received  a  mat- 
ter of  $150  more  if  the  Judgment  of  the  court 
had  followed  the  findings  of  the  Jury  in  all 
respects.  So  in  their  supplemental  brl^  the 
contestants  claim  that  as  this  will  was  In 
part  a  devise  of  real  estate  they  had  an  abso- 
lute right,  a  constitutional  right,  to  a  trial 
by  Jury.  The  magnitude  of  this  quesUon  la 
obvious  enough  to  any  one  familiar  with  the 
history  of  the  conunon  law.  But  we  do  not 
think  that  the  ctnitestanta  raised  tbe  quwtlon 
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below.  It  can  taxStj  be  snpposed  tbat  In 
urging  fbe  trial  coart  to  disregard  the  finding 
of  tbe  jnry  that  th»  testator  was  of  sound 
mind  at  the  time  cf  the  enentton  of  the  will 
the  contestants  were  Inatettog  npon  the  right 
to  a  trial  b7  Jvry  on  the  ground  that  the  will 
was  In  part  a  deriae  of  real  estate.  If  th^ 
had  such  a  rij^t,  and  of  this  we  say  nothing, 
fbe^  mnst  be  understood  to  Have  waived  it, 
and  the  aifnment  of  this  matter  In  the  sup- 
plemental brief  is  not  considered  as  the  dis- 
cnsslOD  of  a  matter  presented  to  the  trial 
court 

[17]  We  have  stated  Oia  contestants  took 
an  exception  to  the  Judgment  sustaining  the 
wlU  and  codicHs,  and  an  exception  to  the 
Judgment  allowing  the  codldls.  Their  claim, 
mider  these  ezcepUcms,  made  for  the  first 
time  In  the  supplemoital  brief,  Is  that  there 
was  an  absence  of  aiBrmatlTa  proof  of  the 
formal  execntlon  t£  the  flist  codicUf  tbat  the 
only  testimony  as  to  the  due  execution  of 
that  codicil  was  that  of  Hra  Seymour,  tbe 
only  surrfTlng  witness  thweto,  who  had  no 
rectdlecttim  of  having  seen  ttie  testator  sign. 
TtilB  Is  the  codicil  attested  by  Judge  Bliss, 
and  in  taking  this  poaltifm  the  contestants 
seem  to  bave  abandoned  tbe  daim  that  the 
attestadon  of  Judge  Bliss  was  affirmative 
evidence  wbi<!h  they  had  a  rl^  to  Impeach. 
But  here,  as  hereinbefore,  we  do  not  consider 
the  soundness  of  that  claim,  ft>r  we  consider 
that  drcnmstantlal  evidence  is  nevertheless 
affirmative  evidence,  and  that,  though  Mrs. 
Seymour  bad  no  recollection  of  seeing  Mr. 
Smith  actually  sign,  that  was  not  necessary, 
and  that  her  evidence  tended  to  show  the 
execution  ot  the'  oodldl  by  the  testator  In 
the  presence  of  tbe  witnesses  thereto,  and 
that  the  witnesses  signed  in  his  presence  and 
in  the  presence  of  each  ottier  and  under  cir- 
cumstances from  which  it  was  tUr  to  infer 
that  they  signed  at  bis  rcQuest  In  re  Claf- 
Un's  Will,  76  Tt  19.  52  AtL  1058,  68  L.  B.  A. 
261 :  In  re  Glallin's  WUl.  73  Vt  129^  80  AU. 
816,  87  Am.  St  Rep.  693 ;  Boberts  v.  Welch, 
46  Vt.  164, 168;  Blanchard's  Heirs  y.  Blanch-* 
ard'8  Heirs,  82  Yt  62 ;  Adama  t.  Field,  21  Vt 
266. 

The  court  was  warranted  in  finding  that 
the  codicil  was  duly  executed. 

The  Judgment  of  the  county  court  is  af- 
firmed. Let  tbe  result  be  certified  to  tbe  pro- 
bate court 

On  Petition  for  New  TriaL 
While  this  cause  was  pending  in  this  court 
a  i>etitlon  for  a  new  trial  was  preferred  by 
the  contestants  and  filed  In  the  original 
cause  agreeably  to  rule  3  (77  AtL  t1)  of  the 
printed  rules  of  this  court 

The  matter  of  the  petition  was  not,  how- 
ever, heard  with  the  case  made  by  the  excei>- 
tlons,  but  after  the  reading  of  the  foregoing 
opinion  was  brought  on  for  bearing  and  was 
heard,  the  court  being  coostltnted  as  before, 
except  tbat  MILES,  Chief  Superior  Judge, 
sat  in  fbe  place  of  FISH,  Superior  Judge. 


[It]  Tbe  ground  of  the  petition  is  an  Ir^ 
regularity  on  the  part  of  tbe  trial  court 
while  It  was  considering  tbe  motloira  refmred 
to  In  tbe  main  case,  tbe  motion  of  the  pro- 
p<ments  that  tbe  court  accept  tbe  first  of  tbe 
special  verdicts  and  reject  the  other  tbree, 
and  the  motion  of  tbe  contestants  (bat  the 
court  reject  the  first  and  accept  the  other 
tbree. 

The  relevant  facts,  those  that  appear  txom 
the  bill  of  exertions,  which  la  referred  to, 
and  those  that  we  find  from  the  evidence  sub- 
mitted to  us,  are  these:  There  bad  been  a 
former  trial  of  tbe  case  by  a  Jury  which  bad 
failed  to  agree.  On  this  trial,  after  about 
26  hours  of  deliberation,  the  Jury  came  Into 
court  and  asked  If  an  answer  to  the  first  ot 
tbe  questions  and  a  disagreement  as  to  tbe 
others  would  be  accepted.  Tbe  court  did 
not  answer  this  inquiry,  but  told  the  Jury- 
men that  it  was  tbe  opinion  of  the  court 
that  they  should  make  further  efforts  to 
agree;  The  Jury  retired  to  their  room  and 
reached  their  special  verdicts  or  findings 
after  about  two  hours  of  further  deliberatltm. 
While  tbe  court  was  considering  the  motions 
of  the  proponents  and  of  the  contestants  re- 
garding the  answers  of  the  Jury  to  the  ques- 
tions submitted  to  them,  it  was  thought  ad- 
rlsable.  In  view  of  the  short  time  that  had 
elapsed  between  tbe  Jury's  Inquiry  and  an 
agreement  by  them  npon  all  questions  submit- 
ted to  them,  to  ascertain  whether  or  not  they 
had  compromised  the  matter,  and  though  the 
Jury  had  been  discharged  from  the  considera- 
tion of  tbe  case,  the  foreman  was  called  into 
the  consultation  room  of  the  Judges  and  asked 
If  the  answers  of  the  Jury  were  the  result 
of  a  compromise.  The  foreman  answered, 
"No."  The  testimony  of  tbe  presiding  Judge 
Is  to  the  effect  that  no  furtber  information 
was  asked  for  or  received,  and  we  so  find. 
His  testimony,  as  appears  on  the  face  of  It 
was  given  with  entire  candor. 

This  communication  between  the  court  and 
tbe  foreman  of  tbe  Jury  was  not  In  open 
court,  counsel  for  tbe  parties  were  not  pres- 
ent and  had  no  Qppwtonlty  to  be  present 
and  tbe  communication  mnst  be  deemed  an 
Irregularity.  Had  the  response  of  tbe  fore- 
man been  different  a  grave  questloD  might 
exist  But  the  reply  which  he  gave  left  tbe 
findings  of  tbe  Jury  to  speak  for  themselves 
without  either  alimentation  <a  diminution 
of  force. 

The  Irregularity  was  clearly  unintenUonal 
and  inadvertent  as  the  omtestants  In  ef- 
fect concede,  ai^,  as  It  resulted  in  nothing 
In  any  way  calculated  to  prejudice  tbe  con- 
testants. It  does  not  present  sufficient  ground 
for  a  new  trial.  Harmless  Irregularity  does 
not  Titlato.  Beckwitb  v.  Middlesex,  20  Vt 
693 ;  State  t.  Bryant  21  Vt  47»;  State  v. 
Camp,  23  Vt  551;  Peacham  t.  Carter,  21  Vt 
615;  Downer  v.  Baxter,  30  Vt  467 ;  Dennlson 
V.  Powers,  85  Vt  89;  Winslow  v.  Campbell, 
46  Vt  746;  Wright  v.  Clark,  60  Vt  130,  28 
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Am.  Eep.  496;  Lewis  t.  Crane,  78  Vt  216, 
229,  62  AU.  60;  Sheldon  v.  Wright,  80  Vt 
298,  306,  67  AU.  807;  Holt  T.  United  States, 
218  U.  S.  245,  250,  31  Sup.  Ct  2.  54  L.  Ed. 
1021,  20  Ann.  Cas.  1138;  Moseley  t.  Wash- 
bum,  165  Mass.  417,  43  N.  E.  182 ;  Baxter  t. 
Bay,  62  Iowa,  336,  17  N.  W.  576;  McCutchen 
V.  Logglna,  109  Ala.  457,  19  South.  810; 
Wbltaker  T.  Biownlns  (Tex.  Cftr.  An><)  155 
S.  W.  1197. 

Many  of  the  above  cases  relate  to  Irregn- 
larltlt;3  In  the  conduct  of  Jurymen;  but  since 
the  court  was  here  considering  the  evidence. 
It  was  hound,  aa  is  a  Jury,  to  make  Its  de- 
cisions upon  evidence  received  In  open  court ; 
and  this  the  court  manifestly  did,  and  for 
that  reason  a  new  trial  is  denied. 

[It]  In  dismissing  this  petition  we  raise 
of  our  own  motion  a  question  as  to  costs.  It 
sulQdently  appears  from  the  affidavit  of  the 
foreman  of  the  Juiy  that  before  the  petition 
was  brought  be  made  such  statements  to 
one  of  the  counsel  for  the  contestants  as 
made  the  bringing  of  the  petition  and  the 
consequent  investigation  a  matter  aCCectlng 
not  merely  the  rights  of  the  contestants,  hut 
the  administration  of  Justice.  Sucb  being 
the  origin  and  nature  of  the  proceeding,  the 
disposition  of  the  petition  should  be  such  as 
not  in  any  case,  to  deter  inquiir.  npcm  prob- 
able causes,  as  to  whether  the  due  course  of 
the  law  has  suffered  detriment 

Fetltloa  dismissed,  wltiiovt  costs. 


McDERMOTT  v.  JAQUITH  et  aL 
(Supreme  Court  of  Vermont.    Windsor.  Oct 
14,  1914.) 

1.  Atuobmbht  0  180*)— Beckiftob— Natubs 

or  LZABILIIT. 

When  an  attaching  officer  gives  the  attach- 
ed property  to  a  receiptor,  the  taking  of  the 
receipt  la  purely  a  voluntary  act;  is  taken  sole- 
ly for  the  benefit  and  security  of  the  offic», 
and  tlw  officer  may  retake  the  property  at  any 
time,  and  for  any  reason,  and  ue  receiptor  ac- 
quires DO  interest  in  the  property  as  against 
the  officer, 

[Ed.  Note.— For  other  eases,  see  Attachment, 
Cent.  Dig.  S§  60ft-622;  Dec.  Dig.  (  189.*] 

2.  ATTACKUEUT  (I  189*)— RBCBIPTOBfl— COH- 
CLUSITENBSS  OF  VAI.tJB  STATKD  IN  BCCBIPT- 

The  valuation  of  property  as  given  in  a 
receipt  for  attached  property  is  con  elusive  np4»i 
the  officer  and  the  receiptor,  whether  the  ao* 

tion  is  assumpsit  or  trover. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  fiS  609-622;  Dec  Dig.  {  189.*] 

3.  Attachwent  (8  189*)— Bbchiptobs— Na- 
ture OF  OntlQATIOW. 

The  obligation  of  a  receiptor  of  attached 
property  is  collateral  to  the  debt,  and  cannot 
vxiat  after  the  officer's  liability  has  ceased. 

[Ed.  Note. — For  other  cases,  see  Attacbmect 
Gent  Dig.  SS  609-622;  Dec.  Dig.  {  189,*1 

4.  Attaciimeht  (5  189*)— Ekjoi NINO  Suit  at 
Law— Disco  NTiNOAMCB  Until  Payment  of 
EttCBEB— Effect  oh  Rioht  or  Beceiptok 
or  Attached  Pbofertt. 

Where  a  pending  action  at  law  was  en- 
joined and  plaintiff  compelled  to  file  a  cross- 


bill In  an  equitable  rait,  and  a  decree  tat  Ae 
full  amount  claimed  by  plaintiff  In  tha  snit 
at  law  was  rendered  with  a  provision  that  the 
suit  at  law  t>e  discontinued  on  payment  of  the 
decree,  the  claim  of  the  plaintiff  la  not  merged 
hi  the  chancery  decree,  and,  where  It  remams 
unpaid,  attachment  may  issue  by  virtue  of  the 
suit  at  law,  and  that  suit  be  prosecuted  to  judg- 
ment ;  hence  receiptors  of  the  attached  proper^ 
cannot  escape  liability  to  the  officer  for  a 
wrongful  return  of  the  property  to  the  debtor 
on  the  theory  that  there  was  no  basis  for  the 
attachment 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  SI  609-^;  Dec.  Dig.  (  189.*] 

Exceptions  from  Windsor  County  Court; 
Zed  S.  Stanton.  Judge. 

Assumpsit  by  J.  W.  McDermott  against  R. 
B,  Jagulth  and  others.  From  a  Judgment 
pro  forma  for  plalntilT,  entered  on  an  agreed 
statement  of  facts,  detaidauts  bring  excep- 
tions. Affirmed. 

Argued  before  POWERS,  C.  J.,  and  MUN- 
SON,  WATSON,  HASEI/rON,  and  TAY- 
LOR, JJ. 

Charles  S.  Chase  and  William  R.  Daley, 
both  of  Brattleboro,  for  plalntlfT.  W.  B.  C. 
Stlckney,  of  Rutland,  for  defendants. 

MUNSON,  J.  The  defendants  are  sued  as 
receiptors  of  property  attached  by  the  plain- 
tiff In  a  suit  brought  by  Philura  A.  Perry 
and  others  against  the  O'Brioi  Lumber 
Company.  While  this  suit  was  pending,  the 
O'Brien  Lumber  Company  brought  a  suit 
in  equity  against  Philura  A.  Perry,  Bert 
L.  Perry,  and  Milon  F.  Ferry,  and  pro- 
cured therein  an  injunction  restraining  the 
defendants  from  proceeding  further  with 
the  suit  at  law,  and  an  order  dlrectins 
that  the  matters  In  issue  in  that  suit  be  tried 
out  in  the  chancery  salt  Tb9  defendants 
made  an  unsuccessful  attempt  to  have  the 
injunction  dissolved;  after  wbldi  FhUura 
A.  Peny  filed  a  cross-bill,  and  such  proceed- 
ings were  had  in  equity  that  the  defendants 
in  the  origbial  bill  obtained  a  Judgment  for 
$4,400,  which  Included  the  full  amount  claim- 
ed by  said  Philura  In  her  suit  at  law,  as 
prayed  for  In  her  croes-bllL  It  was  ordered 
In  tb»  decree  that  all  the  suits  at  Uw  be  dla- 
continned  npon  payment  of  the  aforesaid 
Judgment  Execution  was  Issued  on  the 
Judgment  bat  no  part  of  it  has  been  paid; 
and  Philura  A.  Perry  has  received  nothing 
on  account  of  the  issues  involved  in  her  salt 
at  law,  and  that  salt  is  still  pmdii^ 

The  receipt  fixes  the  value  of  the  attached 
property  at  $3,000.  The  writing  is  entitled 
In  the  suit  at  law,  and  the  writ  Is  describ- 
ed In  the  body  of  it ;  and  the  undertaking  is 
that  the  receiptors  will  keep  the  property 
safely,  and  return  it  on  demand  to  the  at- 
taching officer,  or  to  his  order,  or  to  the 
bearer,  or  to  any  proper  ofllcer  holding  any 
execution  that  may  Issue  on  a  Judgment  in 
said  cause.  Upon  receiving  the  receipt  the 
plaintiff  released  the  property  from  atta^- 
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mmt;  and  on  tlie  following  day  the  defend- 
ant! deUvered  fbe  property  Into  tbe  posses- 
sion of  the  O'Brien  Lumber  Company.  Nei- 
ther the  plaintiff  nor  Pbllnni  A.  Perry  con- 
sented  to  the  return  of  the  property.  The 
plaintiff  demanded  the  property  (ff  the  de* 
fcndants  before  bringlngr  salt,  bat  none  of  It 
baa  been  retnmed  or  acconnted  for. 

The  defendant  Jaqnith  was  one  oC  the 
ivlndpal  stodEholdara  and  the  president  of 
tbe  O'Brien  Xiomber  Company,  and  the  oth- 
er di^ndants  were  tb/e  attorneys  of  that 
company  In  said  salt  at  law,  and  wepe  the 
Bolldtors  who  brooght  Qie  chancery  pro- 
ceeding In  wbidi  tbe  salt  at  law  was  m- 
Joined. 

The  defendants  refer  na  to  several  of  oar 
dedslona  In  which  the  nature  of  an  officer's 
receipt  In  the  nsnal  form  has  been  considered 
and  characterized.  It  Is  said  that  the  re- 
ceiptor^ obUgatlcm.  while  absolnte  In  terms, 
Is  contingeut  by  <^ratlon  of  ' law;  that  his 
nnd^taklng  Is  to  return  the  property  to  save 
tbe  i^cer  from  llaMllty  to  the  attaching 
•redltor  or  the  owner;  and  that  be  can  de- 
fend by  showing  whatever  will  relieve  the 
officer  from  liability  to  any  one  on  account 
of  the  property  not  being  surrendered.  Ad- 
ams V.  Fox,  17  Vt  365;  Polley  v.  Hasard,  70 
Vt  220,  40  AtL  3d. 

The  defendant's  argument  Is  that  no  Judg- 
ment in  the  suit  at  law  can  be  rendered  in 
favor  of  the  attaching  creditor  because  her 
claim  is  merged  tn  the  cliancery  Judgment; 
that  consequently  no  execution  can  ever  is- 
sue to  be  levied  on  the  attached  property; 
so  that  the  officer  cannot  Ik  held  liable  to  the 
creditor  for  failing  to  charge  the  property 
attached;  while  the  return  of  the  property 
baa  reeved  him  from  liability  to  the  debtor. 

If  this  view  Is  controlling,  It  la  evident 
tbat  the  action  taken  by  the  court  of  chan- 
cery at  the  Instance  of  the  debtor,  In  com- 
pelUng  the  creditor  to  litigate  her  claim  in 
that  court,  has  deprived  the  creditor  of  her 
security  for  tbe  claim.  It  is  certain  that  such 
a  result  would  be  entirely  Inconsistent  with 
tbe  theory  on  which  equity  proceeds  In  draw- 
ing to  itself  an  entire  controversy  regarding 
some  feature  of  which  Its  Jurisdiction  Is 
invoked.  This  is  not  to  be  done  in  cases 
where  a  salt  at  law  is  pending  onless  all  the 
tights  Involved  can  be  as  well  protected  In 
the  equity  salt  as  In  the  acUon  at  law. 

Some  light  la  thrown  upon  this  subject  by 
Ferry  r.  Jaqulth,  86  Vt  696,  86  Aa.  1003,  a 
case  which  Involved  anoQier  branch  ot  ttda 
same  controversy.  There  a  release  of  the 
attachment  was  procured  by  the  delivery  of 
a  writing,  entitled  In  the  cause  In  which  the 
property  was  attached,  by  which  the  signers 
held  themselves  liable  to  pay  any  Judgment, 
not  exceeding  a  certain  amonnt,  which  tbe 
plaintiff  might  recover  of  the  defendant 
This  suit  was  covered  by  the  same  injunc- 
tion and  order  which  controlled  the  dlsposi- 
tUm  of  the  salt  In  which  this  receipt  was 


given,  and  the  dalm  of  the  i^afntiff  was  as- 
serted and  established  in  equity  in  Uie  same 
manner,  and  was  Included  In  the  same  (4,400 
Judgment  In  disposing  of  the  case  the  court 
said  that  the  liability  assumed  by  the  de- 
fendants was  not  In  terms  limited  to  such 
Judgment  as  might  be  recovered  In  the  par- 
ticular action ;  that  the  ftilr  constmctlon  of 
the  undertaMng  vras  that  the  defendants 
were  to  pay  such  Judgment  as  might  be  re- 
covered on  the  claim  In  suit;  tbat  the  fact 
that  the  plaintiff  waa  enjoined  from  pro- 
ceeding in  the  suit  at  law  and  compelled  to 
establish  the  claim  In  chancery  did  not  dis- 
charge the  (^ligation  of  the  defendants, 
particularly  since  the  decree  in  chancay  pro- 
vided for  tbe  discontinuance  of  the  suit  at 
law  only  upon  paym^t  of  the  decree.  The 
defendants  contended  that  they  were  releas- 
ed because  the  action  or  cause  of  action  to 
which  their  obligation  related  was  me^ed 
in  the  Judgment;  and  it  was  said  with  ref- 
erence to  this  contention  tbat  th^r  obliga- 
tion was  to  i>ay,  not  the  claim,  but  the  Judg- 
ment obtained  on  it,  and  that  It  was  Imma- 
terial, in  tbe  circumstances,  that  Judgmoit 
was  obtained  in  dianoery  rather  than  at 
law. 

It  cannot  t>e  said  that  this  decision  Is  en- 
tirely applicable  here.  It  may  properly  be 
claimed  tbat  this  obligation  is  In  terms  con- 
fined to  the  particular  suit  in  which  It  Is 
Utled.  Moreover,  this  (^ligation  differs  in 
nature  from  tbat  assumed  In  tbe  case  cited. 
The  undertaking  in  tbat  case  was  to  pay  the 
Judgmoit  when  obtained;  the  undertaking 
here  la  to  keep  the  attacSied  property  and 
return  it  on  demand.  This  Is  the  ordinary 
obligatUm  of  a  receptor,  and  the  4^cer  can 
have  no  recovery  If  the  action  taken  has  re- 
lieved him  from  all  liability. 

The  claim  made  by  counsel,  and  the  gnee- 
tions  which  liave  arisen  in  the  considera- 
tion of  the  case,  are  thought  to  call  for  a 
somewliat  particular  inquiry  as  to  the  view 
which  this  court  has  taken  of  the  nature  of 
a  receiptor's  obligation ;  and  in  pursuing  this 
inquiry  we  do  not  overlook  the  fact  that  the 
statements  gathered  from  the  opinions  were 
made  In  cases  where  there  had  been  a  Judg- 
ment in  the  suit  in  which  the  property  was 
attached. 

The  first  reported  utterance  upon  the  sub- 
ject Is  that  of  CSitef  Justice  Matlianlel  Chip- 
man,  made  In  1791  In  charging  the  Jury  In  an 
action  on  a  aherUTs  bond  f<»  liberty  of  the 

prison.    It  was  then  said: 

"Tbe  officer  had  taken  the  cattle,  so  far  as  to 
have  a  lien  upon  tbem,  (or  the  satisfaction  of 
the  execation.  On  receipt,  I  do  not  consider 
that  tbe  officer  wholly  parts  with  that  lien,  and 
trusts  to  the  nceipt  only.  The  property  la  de- 
livered out  of  bis  actual  custody,  for  the  con- 
venience of  the  defendant.  The  officer  is  there- 
fore less  secure  of  the  property,  but  his  lien  still 
continues.  He  may  take  It  without  the  leave 
of  the  person  receiptiog.''  Plerson  v<  ^vey, 
1  D.  Chip.  61. 
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The  next  reported  consideration  of  the 
subject  was  in  1824;  Chief  Justice  Skinner 
d^vering  tbe  opinion,  ^e  form  of  action 
does  not  appear.  Tbe  qnestion,  as  stated  In 
tbe  opinion,  was  whether  an  officer  oonld 
malotaln  a  suit  against  his  receiptor  without 
showing  special  damage.  Tbe  undertaking, 
as  expressed  In  the  receipt,  was  to  redellTer 
tbe  property  to  the  sheriff  when  denunded, 
or  pay  all  cost  and  damage.  It  was  claimed 
that,  as  the  promise  was  in  the  altematlTe, 
the  receiptor  might  elect  to  pay  the  damage, 
and  that  the  damage  was  not  the  value  of 
the  proi«rty,  but  only  what  the  officer  might 
be  obliged  to  pay  by  reason  of  bis  not  hav- 
ing the  property  ready  to  be  taken  on  execu- 
tion. It  was  said  that  this  would  doubtless 
be  the  law  If  the  officer's  liability  was  to  the 
creditor  alone,  but  that  he  was  liable  to  the 
debtor  as  well.  The  court  then  proceeded : 

"It  evidently  appears,  from  the  tenor  of  these 
receipts,  that  officers  intend  to  secure  to  them- 
selves a  right  of  action  at  any  time,  when  they 
mar  consider  it  necessary  to  demand  the  prop- 
erty  for  their  own  safety.  The  neglect  of  the 
person  receiptiiig  to  return  on  demand  at  any 
time  will  Bobject  him  to  damages  to  the  amount 
of  tlie  value  of  tbe  property.*^  Gatlin  v.  I«w- 
rey,  1  D.  Chip.  396. 

At  the  Essex  term  in  Marcb.  1832,  a  decla- 
ration in  assomp^t  on  a  rece^it  was  held 
insufficient.  The  opinion  was  by  Judge 
Hntciiinson.  It  appears  from  the  statement 
of  the  case  that  nothing  was  said  in  the  dec- 
laration about  the  return  of  the  writ,  or  any 
proceedir^s  in  the  suit,  or  any  dicumstance 
showing  a  continuance  of  the  lien  created 
by  the  attachment  This  was  Clearly  a  fail- 
ure to  show  the  existence  of  a  lien.  But  in 
disposing  of  the  case  the  court  said  the 
pleader  should  have  added  the  return  of  the 
writ,  the  entry  of  the  action,  proceedings 
therein  to  final  judgment,  the  taking  out  of 
execution,  and  the  delivery  of  Qie  same  to 
the  officer  within  30  days  from  tbe  date  of 
tbe  Judgment  But  this  recital  Is  hardly  the 
same  as  holding  that  all  this  Is  essential  in 
all  cases.  The  Judges  were  then  the  report- 
ers of  their  dedBlous,  and  the  headnote  of 
the  case  is  this: 

"A  declaration  on  a  receipt  taken  by  an 
officer  for  property,  attached  upon  mesne  pro- 
cess, should  contain  suffii-ient  averments  to  show 
that  the  lien,  created  by  the  attachment,  has 
been  preserved.  •  •  • "  Cooper  v.  Cree,  4 
Vt.  289. 

In  another  case  in  assumpsit  heard  at  the 
same  term,  the  opinion  was  by  Judge  Wil- 
liams, and  the  point  decided  was  that  a  fur- 
ther attachment  of  Lhe  property  by  the  same 
officer  discharged  the  receiptor.  In  the 
course  of  the  opinion  It  Is  said : 

"Considering  this  as  an  ordinary  case  between 
a  bailor  and  hia  bailee,  it  would  be  too  plain 
to  admit  of  a  controversy.  •  •  •  The  case 
under  consideration  is  one  of  that  character. 
The  plaintiff  by  the  attachment  had  the  posses- 
sion, and  the  right  to  the  possession,  of  the 
property  attached  ;  the  defendants,  tbe  receipts- 
men,  took  the  property  to  keep  for  him.  He 
had  a  right  to  retake  tbe  same  at  any  time 
against  th^  consent  and,  when  ha  did  take  it 


their  contract  to  reddiver  It  to  Urn  was  fU- 
flUed  and  at  an  end."  -Beach  t.  Abbott  4  Tt. 

eOB. 

It  was  said  a  year  later,  upon  the  au- 
thority of  tbe  first  and  last  of  the  cases 
above  reviewed,  and  In  disposing  of  the  same 
question  as  that  presented  in  the  last  that 
the  officer  taking  a  receipt  does  not  thereby 
part  with  his  lien  on  the  property,  but  may 
take  it  into  his  posBe88l<m  at  any  tlma  Bood 
V.  Scott.  5  Vt  2fl3. 

The  position  taken  In  Beach  t.  Abbott  Otat 
the  relation  between  the  officer  and  the  re- 
ceiptor is  merely  that  of  bailor  and  bailee, 
was  ^borated  in  a  case  decided  soon  aftert 
where  tlie  only  qosstlon  was  whether  trover 
was  an  apprt^riate  remedy.  It  was  there 
said  by  Judge  Bedfleld  that  the  common  re- 
ceipt taken  In  these  cases  la  not  intended  to 
vary  the  obligatl<Hi  resulting  from  the  rela- 
tion of  bailor  and  bailee,  and  In  fact  does 
not ;  that  the  TeceU>tman  liaa  a  meza  naked 
custody  of  the  pnverty ;  and  that  the  officer 
has  a  right  to  resume  the  actual  custody  at 
any  time.  Slhley  t.  Story,  8  Tt  1& 

Soon  after  this  It  wu  urged  in  d^nse 
that  the  rectfpt  'is  in  the  altematlvei  giving 
Uie  defendant  the  right  to  return  the  pn^ 
erty  or  Indemnify  the  plalntUf  at  Ids  elec- 
tion ;  and  that  if  he  did  not  retnm  tbe  prop- 
erty on  demand,  tlie  alternative  of  the  cou< 
tract  became  absolute;  and  that  no  actton 
would  accrue  on  the  contract  till  tbe  plain- 
tiff had  been  damnified."  And  the  court  pro- 
nounced this  an  unsound  construction  of 
the  contract,  and  not  .conformabte  to  the  Iht 
tent  of  tbe  parties.  Page  t.  Thrall,  11  TL 
280. 

Not  long  after,  in  disposing  of  a  case 
ffhere  the  receipt  contained  special  provl- 
sioiM  and  the  property  had  been  sold  by  con- 
sent, Judge  Bennett  restated  the  general 
doctrine  In  these  terms: 

"When  the  property  is  returnable  on  demand, 
the  officer  has  the  right,  at  ajiy  time,  to  take 
it  from  the  possession  of  tbe  receiptors  by 
means  of  his  original  lien;  and,  when  thnj 
taken,  no  action  can  be  sustained  upon  the  re- 
ceipt''  Kelly  V.  Dexter,  15  Vt  810. 

Two  years  later,  in  1845,  In  a  case  where 
the  receiptor  defended  on  the  ground  Uiat 
tbe  property  beloi^ed  to  Mm  at  the  time  of 
the  attachment  it  was  said: 

"The  gnestion  Is  whether  the  officer  is  an- 
swerable over  to  any  one ;  and,  if  not,  the  de- 
fense is  received,  to  prevent  circuity  of  action. 
*  *  *  The  receiptman  undertakes  to  redeliver 
the  property,  or  show  what  will  excuse  the  offi- 
cer from  all  liability  to  any  ooe  on  account  of 
the  property  not  being  surrendered."  Adams  v. 
Fox,  17  Vt.  361. 

A  re-examlnatlon  of  tbe  subject  was  re- 
quired in  18C0  and  the  years  Immediately 
succeeding.  In  a  case  where  the  officer  had 
attached  property  by  leaving  a  copy  in  the 
town  clerk's  office,  and  the  defendante  bad 
subsequently  given  their  receipt  for  It  It 
was  said  that  by  virtue  of  his  attachment 
the  officer  was  entitled  to  take  and  hold  tbe 
actual  custody  of  the  property;  that  in  l^al 
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contemplation  It  was  In  bis  custody  and  pos- 
session from  the  time  of  the  attachment; 
that  by  so  attaching  the  property  he  asstimed 
an  accountability  for  It,  in  the  first  Instance, 
both  to  the  creditor  and  the  debtor;  and 
that  while  that  accountability  continued  he 
was  entitled  to  possess,  control,  and  dispose 
of  the  property  In  fulfillment  of  IiIb  duties  to 
the  parties. 

In  a  case  where  the  officer  failed  to  charge 
the  attached  property  in  execution  by  a  sea- 
sonable demand,  It  was  said : 

"The  l^al  meaning  of  the  contract  of  the  re- 
ceiptor is  that  he  will  have  the  proper^  at> 
tAched  forthcommg,  upon  demand  made  for  the 
same  by  the  officer,  to  respond  (to)  the  execu- 
tion that  may  issue  upon  the  judgment  obtained 
in  the  suit  in  which  the  property  is  attached; 
and  (that^  If  he  fail  to  do  so,  he  will  pay  the 
execution  and  costs.**  X>ew«y  t.  Fay,  84  Yt 
138. 

In  a  case  where  it  yna  b61d  that  an  offloer 
recovering  In  trover  against  a  receiptor  was 
not  entttled  to  a  dose  Jail  certtficatek  It  was 
said  by  Judge  Poland  in  a  dlscnaaton  ooa- 
feasedly  unnecessary  to  the  deddon  of  the 
cue,  and  in  language  aKWiently  somewbat 
Influoiced  by  the  nature  of  the  question  pass- 
ed upon,  that  it  was  unlTersally  wuterstood 
that  the  officer  relies  for  his  Indemnity  upon 
the  recent,  and  not  upon  the  property; 
that  the  officer  had  in  totm  been  allowed  to 
treat  the  receiptor  as  bailee  of  the  property, 
and  maintain  trover  for  a  nondelivery  on  de- 
mand ;  but  that  this  had  been  rather  a  legal 
fiction — the  receipt  having  been  treated  sub- 
stantially as  a  contract  between  the  receptor 
and  officer,  measuring  their  respectlTe  ri^ts. 
And  the  opinion  accounts  for  a  decision 
deemed  opoi  to  criticism  as  having  been 
made  on  the  ground  tliat  trover  had  always 
been  allowed  on  officers'  receipts,  although 
they  were  purely  matters  of  contract  between 
the  parties.    Soule  v.  Austin.  35  VL  tOS. 

In  a  case  touching  the  necessity  of  a  de- 
mand it  was  said: 

"Tbt  receiptor  Is  the  baUee  of  the  property 
and  bolds  it  for  the  officer,  upon  the  coodltion 
that  the  liability  of  the  officer  for  it  to  the 
attaching  creditor  becomes  fired  by  duly  charg- 
ing the  property  in  ezecutl<ni.  In  the  contem- 
plation of  the  parties,  as  shown  by  tbe  contract 
of  bailment,  the  property  is  to  remain  in  the 
possession  of  the  receiptor  until  it  Is  called  for 
by  the  officer  or  otherwise  duly  demanded,  and 
a  demand  on  tbe  receiptor  for  it  la  made  es- 
sential to  perfect  a  canse  of  action  upon  the  re- 
ceipt, as  well  by  tbe  very  nature  of  the  bail- 
ment as  by  tbe  express  terms  of  the  contracL" 
Carpenter  v.  Snell^s  Eat.,  37  Vt  255. 

In  a  subsequent  oj^on  by  the  same  Judge 
the  position  of  the  court  was  stated  as  fol- 
lows: 

"The  receiptor  Is  treated  as  only  the  tempo- 
rary bailee  of  the  property,  with  the  right  to 
use  It  by  the  consent  of  the  debtor,  but  liable 
at  any  time,  to  be  called  to  account  if  guilty  of 
converting  the  property  by  any  abuse,  or  wrong- 
fnl  use.  or  refusal  to  deliver  on  demand."  Tin- 
ker V.  HorriU.  39  Vt.  477,  94  Am.  Dec  846. 

The  relation  6t  officer  and  receiptor  has 
been  under  consideration  in  two  cases  of  a 
later  period.  In  the  first  It  was  said: 


"An  officer  can  recover  of  the  receiptor  so 
long  as  the  Hen  of  the  ciediton  is  in  force,  and 
after  that  ceases  until  the  property,  if  tbe  of- 
ficer bad  taken  it  into  his  possession,  is  restored 
to  the  debtor  or  the  rightful  owner."  Boberts 
V.  Carpenter,  03  Vt.  W8. 

In  the  last  it  was  said: 

*yrhe  receiptor's  obltgaticm,  although  absolute 
in  Its  terms,  was  contingent  by  operation  of 
lav.  He  waa  to  return  the  property  to  save  the 
officer  from  liability  to  the  attaching  creditor  or 
the  owner.  He  can  defend  by  sbowing  what- 
ever will  reUere  the  officer  from  this  liability." 
PoUey  T.  Hazard,  70  Vt.  220,  40  Aa  86. 

[1-S]  It  seems  apparent  from  this  review 
of  tbe  cases  that  there  is  no  real  diversity  of 
holding,  and  not  much  diversity  of  ezpres- 
sion.  But  the  rights  and  liabilities  of  officer 
and  receiptor  may  be  shown  more  definitely 
by  some  further  references.  The  taking  of 
a  receipt  by  the  officer  Is  purely  a  voluntary 
act  Batchelder  v.  Frank,  49  Vt  90.  Tbe 
receipt  is  taken  soltiy  for  the  benefit  and 
security  of  the  officer.  Paddock  t.  Palmer, 
19  Vt  S81.  The  officer  can  retake  the  prop- 
erty at  any  time,  for  any  reason  satisfactory 
to  him.  Peck,  J.,  in  Gilbert  v.  Crandall,  84 
Vt  188.  The  receiptor  acquires  no  Interest 
In  the  property  as  i^ainst  the  officer.  Par- 
B(ma  V.  Strong.  18  Vt  235.  Tbe  valuation  of 
the  ^perty  as  given  In  ttie  receipt  Is  eon- 
elusive  upon  both  parties.  This  is  so  wheth- 
er the  action  is  assumpsit  ot  trover.  In  ei- 
ther the  contract  of  the  parties  will  govern 
as  to  the  rule  of  damages.  Parsons  v.  Strong, 
13  Vt  235;  Brown  v.  Gleed,  33  Vt  147.  The 
officer  remains  responsible  for  the  safety  of 
his  attachment  He  cannot  show  In  dte- 
charge  of  his  liability  that  the  receiptor  has 
become  insolvent  rince  the  receipt  was  taken. 
Austin  V.  BnrUngton,  84  Vt  S06.  The  obli- 
gations of  the  receiptor  are  merely  collateral 
to  the  debt,  and  cannot  exist  after  tbe  offi- 
cer's liability  has  ceased.  Paddock  v.  Palm- 
er, 19  Vt.  681. 

Property  la  sometimes  receipted  to  be  held 
by  the  receiptor.  It  is  sometimes  receipted 
to  be  left  with  or  returned  to  tbe  defendant 
for  his  US&  It  Is  sometimes  receipted  to  be 
used  up  or  sold  by  tbe  defendant  A  receipt 
Is  sometimes  given  for  property  which  has 
not  been  attached,  and  even  for  property 
which  the  debtor  does  not  have.  These  dif- 
ferent conditions  have  no  bearing  upon  the 
effect  of  a  demand  and  the  right  to  recover 
on  the  receipt,  for  the  receiptor  Is  conclnslve- 
1y  bound  by  tbe  terms  of  tbe  receipt  Spen- 
cer V.  WlUlams,  2  Vt  209,  19  Am.  Dec.  711; 
Allen  V.  BuUer,  9  Vt  122.  The  undertaking 
evidenced  by  a  receipt  in  common  form  and 
the  legal  duty  of  a  mere  bailee  are  the  same 
— to  deliver  on  demand.  And  when  there  is 
a  refusal  to  deliver  on  demand  the  right  of 
action  Is  complete,  In  either  assumpsit  or 
trover. 

We  are  now  ready  to  ccmsider  the  defend- 
ant's claim  that  the  officer  is  entirely  reliev- 
ed from  liability  to  the  creditor,  and  any 
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questions  of  procedure  which  may  arise  In 
connection  with  It 

[4]  The  suit  at  law  Is  atlll  pending.  It 
was  not  to  be  dlscontinned  unless  the  chan- 
cery judgment  was  paid.  It  Is  not  to  be  sup- 
posed that  the  court  Intended  by  this  a  per- 
petual continuance  upon  the  docket  Then 
U  tlie  chancery  judgment  was  not  paid  the 
law  case  could,  upon  a  withdrawal  of  the 
chancellor's  hand,  be  proceeded  with.  And 
if  to  be  proceeded  with  it  was  to  be  done  to 
Bome  pQrp(»e— the  recovery  of  a  ju^ment 
In  other  words,  the  Judgment  In  chancery 
was  not  to  end  the  possibility  of  a  Judgment 
at  law  unless  satisfied.  So  the  cause  of  ac- 
tion in  the  suit  at  law  was  not  uncondition- 
ally merged  in  the  Judgment  In  chancery. 
The  court  which  enjoined  the  suit  at  law  and 
required  the  plaintiff  to  litigate  her  claim  in 
equity,  and  in  giving  her  Judgmeat  In  equity 
made  its  payment  a  condition  on  which  the 
suit  at  law  might  be  dlsoontlaued,  has  re- 
tained a  hold  upon  both  cases  which  will 
permit  the  accomplishment  of  Its  manifest 
puri)oee  through  a  further  proceeding  in  some 
form.  That  process  may  InTolve  the  rendi- 
tion of  a  Judgment  at  law  on  the  facta  con- 
cluslvely  determined  in  equity.  So  the  suit 
in  which  the  property  was  attached  is  atlU 
alive,  with  the  possibility  of  a  Judgment  In 
favor  of  the  plaintiff. 

In  view  of  the  uniform  tenor  of  the  deci- 
sions alMve  examined,  the  fact  that  none  of 
the  suits  were  brought  before  Judgment  was 
obtained  in  the  suit  In  which  the  property 
was  attached  cannot  be  considered  suggestive 
of  any  aerious  difflcolty  In  the  way  of  a  pri- 
or commencement  This  la  especially  so,  In 
view  of  the  facts  that  the  receipt  is  taken 
solely  for  the  t>enefit  of  the  officer,  that  he 
haB  no  control  over  the  progress  of  the  suit 
in  which  the  property  is  attached,  that  his 
safety  may  be  threatened  at  any  time  by  a 
change  In  the  financial  condition  of  the  re- 
ceiptor, and  that  by  all  applicable  legal  prin- 
ciples his  right  of  action  is  complete  when 
redelivery  is  refused.  We  bare  no  doubt  that 
our  procedure  is  sufficiently  elastic  to  afford 
protection  to  the  officer  without  embarrass- 
ing either  creditor  or  debtor  in  the  assertion 
of  their  rights  against  him.  In  view  of  the 
fact  that  the  undertaking  of  the  defendants 
was  collateral  to  the  obligation  of  the  debtor, 
and  that  the  amount  of  the  receipt  might 
exceed  the  sum  recovered,  the  county  court 
might  In  Its  discretion  have  contUiaed  the 
case  to  await  the  determination  of  the  suit 
In  which  the  attachment  was  made.  But  the 
case  Is  here  on  exceptions  to  a  Judgment  en- 
tered below,  and  Is  to  be  disposed  of  in  ac- 
cordance with  legal  rulea  The  rights  of  an 
officer  who  is  still  under  a  llaMUty  to  ac- 
count for  attached  property  released  on  a 
receipt  are  well  settled.  He  is  entitled  to 
have  the  property  returned  on  demand,  or 


to  have  Judgment  for  the  amount  named  in 
the  receipt  The  plaintiff  la  entitled  to  such 
a  Judgment  here. 
Judgment  affirmed. 


SKELLEY  et  al.  v.  SKELLET. 
(Supreme  Ck>urt  of  Vermont.    Grand  Isle. 
Oct  19,  1914.) 

1.  Apfeax,  and  Ebbob  (I  501*)  —  Pbesbhta- 

TION  of  OBOUNDS  of  BBVIEW  IN  OOUBT  Bl- 

Low— Exceptions— SuFFiciEMCT. 

Where  the  Judgment  order  was  made  part 
of  the  bill  of  exceptioDB,  and  at  ita  foot  the 
court  had  noted  exceptions  by  each  party,  and 
allowed  defendant  a  bill  of  exceptions,  showing 
no  exception  otherwise,  it  must  be  taken  that  de- 
fendant took  and  was  allowed  an  exception  to 
the  judgment,  and  such  exceptitm  is  available 
on  appeal. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  li  2800-2806;  Dec  Dig.  | 
601.«] 

2.  EXEOUTOBS  AND  ADIOCHISTKATOBS  (H  47S, 

474*)— Pbocbbdinos  fob  Sbttuubnt~-Eti- 
dencb. 

In  a  proceeding  to  compel  an  administrator 
to  settle  his  accounts,  evidence  held  not  to  show 
tliat  the  other  heirs  consented  to  the  adminis- 
trator carrying  on  the  business  of  the  deceased 
and  usiui^  the  property  as  a  common  fund  for 
the  benefit  of  himself  and  other  heirs  without 
a  settlement 

[Ed.  Note.— For  other  cases,  see  Execntora 
and  Administrators,  Cent  Dig.  |}  2041-20tI0; 
Dec.  Dig.  81  473,  474.*] 

3.  EsTOpPEi.  (|  92»)— Equitable  Estoppei,. 

Where  heirs  frequently  ineisted  that  the 
administrator  should  settle  the  estate,  and  final- 
ly filed  a  petition  to  compel  him  to,  they  were 
not  estopped  to  deny  that  they  consented  to  the 
carrying  on  the  busmeaa  of  the  decedent  with- 
out settlement,  and  the  use  of  the  property  as  a 
common  fund  belonging  to  the  heirs,  because 
they  used  some  of  the  proceeds  of  the  estate. 

[Ed.  Note.— 'For  other  cases,  see  Estoppel, 
Cent  Dig.  U  260-203;  Dec.  Dig.  $  U2.*J 

ExceptUms  from  Grand  Isle  County  Court; 
Willard  W.  HlteB,  Judge. 

Petition  by  Jane  I.  Skelley  and  90aas 
against  Artbur  B.  Sk^ey,  to  compel  blm  to 
settle  his  accounts  as  administrator  of  Jobn 
Skelley,  deceased.  From  a  Judgment  ot 
the  probate  court  allowing  the  account  of  de- 
fendant as  administrator,  plaintiffs  appealed 
to  the  count?  court,  where  there  was  a  Judg- 
ment on  the  commissioner's  report  requiring 
defendant  to  account  tat  certain  sums*  and 
he  excepted.  B&oeptions  overruled. 

Argued  before  POWERS,  G.  J.,  and  MUN- 
SON,  WATSON.  HASELTON,  and  TAT- 
LOR,  JJ. 

Furman  &  Webster,  of  Swanton,  for  plain- 
tiffs. Jed  F.  Ladd,  Ezra  M.  Horton,  and  V. 
A.  Bnllard,  all  of  BnrUngtont  tor  defendant. 

HASELTON,  J.  This  was  an  appeal  by  the 
plaintiffs  from  the  Judgment  of  tbe  probate 
court  within  and  for  the  district  of  Grand 
Isle,  allowing  the  account  of  the  defendant, 
Arthur  R.  Skelley,  as  administrator  of  the  es- 
tate of  bis  father,  Jobn  Skelley,  deceased. 
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The  case  wu  heard  In  Qie  connty  court  ilpon 
the  report  of  a  commissioner  and  exceptions 
thereto  by  the  plaintiffs,  and  Judgment  was 
rendered  against  the  defendant,  and  that  he 
account  for  the  sum  of  ¥1,531.47,  In  addition 
to  the  property  of  the  estate  shown  to  be  In 
his  bands  by  certato  Items  of  the  commission- 
er's report  These  Items  will  hereinafter  be 
referred  to. 

[t]  The  case  comes  here  on  a  bill  of  excep- 
tions brought  by  the  defendant  It  does  not 
appear,  on  the  face  of  the  printed  bill,  that 
the  defendant  took  any  exception.  But  the 
Judgment  order  Is  referred  to  and  made  a 
part  of  the  bill  of  exceptions,  and  at  the 
foot  of  the  Judgment  order  the  court  noted 
"exceptions  by  each  party" ;  and,  as  the 
court  allowed  the  defendant  a  bill  of  excep- 
tions, showing  no  exception  by  him  otherwise 
than  by  tliis  reference,  we  conclude,  from  the 
entry  order  above  referred  to,  that  t}he  de- 
fendant took  and  was  allowed  an  exception 
to  the  Judgment  on  the  report,  and  that  this 
exception  is  available.  Bach  is  the  claim  of 
the  defendant,  and  It  Is  not  oontrorerted  by 
the  plaintlirs. 

John  Skelley  died  July  17,  1898,  leaving  a 
widow,  Jane  I.  Skelley,  three  daughters,  Win- 
ifred Skelley,  Florence  Folsom,  and  Gertrude 
Murdock,  and  one  son,  Arthur  R.  Skelley,  the 
defendant  her^n.  The  estate  consisted  of  a 
store,  bouse,  and  farm  in  Alburgh,  and  of 
some  other  property.  On  Angnst  30th  follow- 
ing the  death  of  their  father,  Arthur  R.  Skel- 
ley and  Florence  Folsom  were  appointed  ad- 
ministrators of  the  estate.  Florence  Folsom 
resided  in  Massachusetts  after  her  appoint- 
ment, and  did  not  actively  participate  in  the 
administration  of  the  estate. 

[2,  3]  The  commissioner  makes  the  follow- 
ing  llndlDg; 

"Arthar  R.  Skelley  handled  all  the  money  for 
the  adminiatratora,  and  whatever  balance  the 
court  may  hold  to  be  due  the  administratorg  Is 
payable  to  Arthur  B.  Skelley,  and  whatever 
liability  the  court  may  hold  to  be  against  the 
administrators  is  against  Arthur  B.  Skelley." 

This  finding  la  not  questioned. 

The  intestate  bad  been  ill  for  about  two 
years  before  his  death,  and  during  tbat  time 
Arthur  had  managed  the  store  for  his  father 
and  had  assisted  In  Uie  management  of  tbe 
farm  and  other  property  of  the  estate.  Wini- 
fred, and  sometimes  Gertrude,  had  assisted  in 
the  management  of  the  store  business.  Up- 
on the  death  of  the  father  the  store  was 
closed  until  the  day  after  the  funeral,  when 
tt  was  reopened  and  the  business  continued 
as  before;  tbe  books  not  being  balanced,  the 
accounts  remaining  current,  and  the  sign  on 
tbe  store  remaining  unchanged.  New  stock 
was  purchased  and  old  debts  In  tbe  store 
business  were  paid  before  any  appraisal  of 
the  ptcjferty  was  made,  and  commercial  ac- 
counts were  paid  without  any  allowance  by 
the  commissioners  appointed  to  allow  and  ad- 
just claims.  The  new  stock  was  mixed  with 
the  old.  The  widow  continued  to  keep  house. 
Before  the  death    her  husband,  she  had  had 


the  avails  of  milk  diecks  part  of  the  time, 
and  after  his  death  she  contlnned  to  receive 
them,  except  a  few  checks  in  certain  years, 
and  she  received  goods  out  of  the  store  to  an 
amount  cQual  to  the  value  of  the  'board  of 
Arthur,  the  administrator.  Winifred  contin- 
ued to  work  in  tbe  store  for  four  years,  and 
Arthur  managed  the  business  of  both  the 
farm  and  store  and  Uyed  at  the  old  home 
with  his  mother  and  Winifred.  In  the  sum- 
mer time  the  married  daughters,  Florence  and 
Gertrude,  visited  at  home  toi  about  a  month 
annually.  No  one  paid  board.  Goods  were 
purchased  for  the  store  in  tbe  name  of  the 
estate,  and  Arthur  Intended  to  carry  on  the 
business  in  the  name  of  and  for  the  estate, 
and  the  business  was  carried  on,  practically 
In  the  same  way  as  It  had  been  before  the 
death  of  John  Skelley,  nntll  some  time  in 

1909,  a  period  of  about  11  years,  when  the 
store  was  closed  by  attachment  for  debts  con- 
tracted by  the  administrator.    In  January, 

1910,  the  administrators  resigned,  and,  fol- 
lowing tbe  resignation  of  Arthur,  the  pro- 
bate Jndge  removed  him  for  failure  to  file  a 
new  bond.  The  plaintltf  H.  W.  Marvin  was 
thereupon  appointed  administrator  de  bonis 
non,  and  Is  now  acting  as  such. 

After  stating  how  the  business  was  carried 
on,  the  commissioner  makes  the  following 
finding: 

"No  express  agreement  was  entered  into  be- 
tween tbe  heirs  that  said  business  should  be  run 
as  aforesaid,  but  I  find  tbat  all  of  the  heirs  ful- 
ly understood  tbat  It  was  being  so  run,  and  all 
of  thempartlcipated  In  It  in  the  manner  follow- 
ing: Tne  widow  took  a  part  of  tbe  milk 
checks  from  tbe  farm  and  groceries  from  tbe 
store,  and  lived  in  the  house.  Winifred  lived 
at  home  for  four  yeara  after  her  father's  death. 
Florence  and  Gertrude  visited  at  borne  annual- 
ly for  about  a  month  at  a  time.  Arthur  and 
Jane  I.  lived  all  of  the  time  at  home,  and  ths 
avails  of  the  farm  and  store  sapplied  uie  house. 
Florence,  Gertrude,  and  Winifred  alt  pledged 
the  credit  of  the  estate  for  goods  bongbt  in 
Boston  at  various  times  for  their  personal  use, 
ezceptliu  certain  curtains  which  Winifred  pnr- 
chased  ror  the  store,  bat  I  find  tbat  these  lat- 
ter accounts  were  not  paid  by  the  administrator, 
end  were  paid  by  tbe  respective  girls.  The 
widow  testified :  'We  thought  tbere  ought  to  be 
a  settlement  That  was  my  wish  ft^im  the 
very  first  that  each  one  have  tbelr  sbare;  to 
let  it  mn  together  and  then  have  a  division  aft- 
erwards.* And  I  find  that  that  correctly  stated 
the  position  of  all  the  heirs.  Moreover,  with 
respect  to  the  payment  of  debts  not  presented 
to  commissioners,  I  find  that  they  allpartlci- 
pated  in  this  by  sixning  a  note  to  Winifr«l 
Skelley  for  tbe  debt  of  the  estate  to  her, 
amounting  to  S500,  and  at  various  times  after 
the  first  year  Winifred  accepted  payments  from 
tb^  administrator  upon  this  debt  From  whicb 
facts  I  find  tbat  there  was  an  implied  agree- 
ment that  the  busint^sa  should  be  run,  purchases 
made,  and  debts  paid  in  the  manner  done  by 
tbe  administrator,  Arthur  B.  Skelley." 

Tbe  commissioner  refused  to  strike  out  the 
words  which  Indicated  that  his  finding  of  an 
Implied  agreement  was  based  solely  on  tbe 
facts  recited  in  the  above  quotation  and  refus- 
ed to  Insert  words  indicating  that  the  implied 
agreement  was  found  to  have  been  made  at 
or  about  the  time  of  the  decease  of  John 
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Skell^.  It  la  nu  gestefl  in  arsommt  Qiat  tbe 
flndins  of  an  implied  agreement  most  be  tak- 
en to  relate  to  the  mnnibg  of  the  bnsineas 
dT«rlng  tbe  first  year  of  the  administration 
only ;  bat  Uie  facts  on  which  tbe  finding  is 
based  are,  some  of  Onem,  quite  InocmsisteDt 
wttb  this  claim,  as  Is  also  Uie  language  ot  tbe 
finding  Itself. 

Having  made  the  finding  with  regard  to  an 
Implied  agreement  and  enumerated  the  sub- 
<»dlnate  facts  qpon  which  it  was  based,  tbe 
commissions  makes  further  flnfling:^  as  fol- 
lows: 

"About  a  year  after  the  decease  of  Mr.  Skel- 
ley,  the  other  heira  began  to  request  Arthnr 
to  settle  up  the  estate,  and  each  year  afterwards 
requested  him  to  settle  tbe  estate,  and  I  find 
that  they  wrote  tbe  Judge  of  probate  letters  up- 
on this  subject;  that  at  times  Arthur  offered 
to  resign,  and  they  refused  to  have  him  resign, 
and  continued  to  request  him  to  settle  the  es- 
tate; that  the  judge  of  probate  wrote  him  In 
1900  or  saw  him,  requestmg  him  to  settle  this 
account,  and  that  he  then  spent  two  days  fig- 
uring on  tbe  account,  but  did  not  complete  the 
same,  and  no  account  was  then  filed;  that 
matters  ran  alone  In  tbls  way  until  a  petition 
was  brought  by  all  of  tbe  other  heirs  for  an  or- 
der upon  the  administrator  to  settle  his  account, 
and  give  a  new  bond,  which  was  served  on  Ar^ 
thur  November  23,  1909." 

These  facts,  or  some  of  them,  had  a  ten- 
dency to  show  that  there  was  not  such  an  im- 
plied agreement  as  to  tbe  running  of  the 
business  as  tbe  commissioner  found,  and,  be- 
cause they  were  all  excluded  from  considera- 
tion In  the  making  of  that  finding,  It  was 
necessary,  or  at  least  warrantable,  for  the 
chancellor  to  disregard  the  finding  with  re- 
spect to  an  implied  agreement,  and  the  decre- 
tal order  shows  that  he  did  In  faofa  disre- 
gard it 

The  commissioner  states  the  account  in  one 
way  if  tbe  court  holds,  as  matter  of  law,  that 
the  contlnuatl(Hi  of  business  by  Oie  adminis- 
trator was  not  improper,  and  the  time  of  se^ 
tlement  waived,  so  that  the  delay  in  that  re- 
gard was  not  wnmgfol,  or  if  the  court  holds, 
as  a  matter  of  law,  that  the  plaintiffs  are  es> 
topped  by  reason  of  tbe  knowledge  of  the  ad- 
ministrator's doings  and  tbelrpartlc^atlonln 
Qie  use  of  the  avails  of  the  estate  to  tbe  ex* 
tent  and  In  tbe  mnnnAi-  found.  The  commis- 
sioner states  the  accotmt  In  another  way  if 
the  conrt  holds  that,  under  the  facts  found, 
the  continuation  of  business  by  tbe  adminis- 
trator was  not  lawful ;  that  the  time  of  set- 
tlement was  not  waived ;  and  l^iat  the  delay 
tiiereln  was  wrongfnl.  'The  county  court  held 
that  the  account  as  steted  In  tbe  latter  way 
was  correct,  except  that  It  allowed  tbe  ad- 
ministrator a  further  credit  of  $521.98,  of 
which  tbe  administrator,  the  excepting  party, 
cannot  cinnplaln. 

The  defendant  says  In  the  brief  in  bis  be- 
half that,  although  he  acted  beyond  his  au- 
tborlty  and  did  what  the  law  furnishes  no 
excuse  for  d(dng,  still  all  he  did  was  with 
tbe  knowledge  and  acQUiescence  of  the  heirs 
and  all  other  persons  Interested  In  the  estate,  j 


But  tbe  facts  whldi  we  have  recited  ffid  not 
show  acqulescenoe,  waiver,  or  estcvpel,  as 
matter  of  law.  The  brief  further  says  In  bis 
behalf  that  all  he  did  was  under  and  by  vir- 
tue of  an  understanding  and  agreement  with 
the  heirs  and  other  persons  Interested  In  the 
estate,  referring  to  the  implied  agreement 
found  by  the  commissioner,  which,  for  the  rea- 
sons already  steted,  it  was  proper  tor  tbe 
county  court  to  disregard,  as  In  fact  It  did. 

The  Judgment  of  the  county  court  was  that 
the  defendant  account  for  the  sum  of  f  1,531.- 
47  In  addition  to  <the  prc^rty  of  the  estate 
shown  to  be  in  his  bands  by  items  l  to  8,  in- 
clusive, on  page  19  of  the  conHnlsaloner's  re- 
port These  items  appear  to  be:  Home  lot  and 
buUdlngs,  $900;  store  lot  and  bam,  $450; 
blacksmith  shop  and  lot  $150;  20-acre  lot 
$400;  Smith  lot  of  11  acres,  $110;  farming 
tools  and  chattels  of  farm,  $477.45 ;  certain 
stock  In  the  store,  $400;  one-half  interest  In 
real  estate  owned  by  WlUlam  and  John  Skel- 
ley,  $728. 

This  Judgment  of  the  county  court  is  af- 
firmed. Let  tbe  result  be  certified  to  tbe  pro- 
bate court 


BHALBT  T.  CITY  OF  BARREL 

(Supreme  Court  of  Vermont  Washington. 

Oct  19.  1814.) 

1.  JCDQIOSNT  (I  641*)— CONCLTTSIVBirasS— JU- 
OICIAL  ACTION  OT  TAX  LlSTBSB. 

On  assumpsit  to  recover  taxes  paid  under 
protest  tbe  actioo  of  the  listers,  as  authorized 
by  P.  S.  601,  as  amended  by  Acts  1910,  No.  45, 
in  assessing  plaintiff  a  sum  above  that  set  out 
in  the  tax  list  because  tbey  believed  the  list  too 
small,  which  action  was  affirmed  on  the  same 
facts  by  tbe  board  of  civil  authority  and  the 
commissiouer  of  taxes,  cannot  be  attacked. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Gent  Big.  {  1155 ;  Dec.  I>igV%  641.*] 

2.  Taxation  (j  352*)— Taj  Lisiv-Gonclu- 

BIVENESS— REPUTATION  OF  TaXFATU. 

The  general  reputation  that  a  taxpayer  is  a 
man  of  means  is  not  a  basis  for  a  belief  of  a 
Judicial  character,  so  ss  to  authoilEe  tax  listers, 
under  P,  S.  661,  as  amended  by  Acts  1910,  No. 
45,  to  Increase  tbe  amount  of  taxes  listed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  582;  Dec  Dig.  |  3{».*] 

Exceptions  from  OUy  Court  of  Barre;  H. 
William  Scott  Judge. 

Action  by  Fred  N.  Braley  agalhBt  tbe  Oltr 
of  Barre.  From  a  Judgmoit  rendered  on  tax 
agreed  case  for  defOadaut  plalntlfl  brings 
exceptions  to  the  Supreme  Court  Affirmed. 

Argued  before  POWERS,  a  J.,  and  MUN- 
80N,  WATSON,  HASELTON,  and  TAY- 
LOR, JJ. 

Erwln  M.  Harvey,  of  Montpell«,  for  plain- 
tlft.  Elwln  h,  Scott,  of  Barre,  for  defendant 

HASELTON,  J.  This  Is  an  action  of  as- 
sumpsit brought  to  recover  of  tbe  defendant 
city  taxes  paid  to  it  in  1913  under  protest 
The  case  was  heard  in  the  city  court  of  the 
city  of  Barre  on  an  agreed  statement  of  facts. 
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and  the  court,  Scott,  Judge,  rendered  Jndg- 
ment,  on  tbe  agreed  case,  for  the  defendant. 
The  case  comes  directly  to  this  court  on  a 
UU  of  exceptions  allowed  the  plaintiff. 

[1]  The  plaintiff  In  1918  made  out  an  In- 
rentory  of  taxable  property  consisting  of  real 
estate  appraised  at  $3,80U  and  personal  prop- 
erty of  the  valae  of  $2,295.  The  listers  fur- 
ther assessed  the  plaintiff  In  the  sum  of 
OOO,  and  the  grand  list  of  the  plaintiff,  as 
made  up  by  the  listers,  consisted  of  the  prop- 
erty shown  by  the  plaintiff's  inventory  and 
the  additional  stun  of  $5,000,  as  above  stated. 

Facts  on  which  the  listers  acted  were  these: 
In  1910  a  much  larger  sum  than  $5,000  had 
been  decreed  to  the  plaintiff  in  tbe  settlement 
of  an  estate  and  tfa^e  were  f&cts  and  dr- 
eiunstances  f^d^ng  to  show  tbe  plaintiff's 
continued  use  and  control  of  a  comimrative- 
ly  large  sum  of  money.  The  plaintlfl  refused 
to  tell  the  listers  what  had  become  of  the 
money  left  him,  as  above  stated. 

Tbe  plaintiff  appealed  from  the  action  of 
the  listers  to  the  board  of  dvil  authority 
and  from  the  action  of  that  btmrd  to  the  com- 
mteloner  of  taxes.  No  fitcta  not  before  the 
listers  were  disclosed  on  ^tiur  appeal,  and 
Ml  such  facta  no  rdlef  was  granted  to  the 
plaintiff.  How  far  liBtera  are  authorized  to 
examine  a  taq^oyer,  othowlse  than  by  the 
interrogatories  ivovlded  for  by  statate,  it  is 
not  necessary  to  inquire. 

Listen  act  Judicially,  and  these  Ustera,  in 
aasessins  the  plaintiff  for  the  additional  96r 
000;  claimed  to  act  under  P.  8. 061,  aa  amwd- 
ed  by  Mo.  45  of  the  Acta  of  1910,  wMch  gave 
them  the  avtborlty  they  claimed,  if  they  be- 
lieved, as  a  matter  of  Judgment  based  on 
facta  j/^eopet  for  consideration  and  not  as  a 
matter  of  caprice,  that  tbe  plaintiff's  inven- 
tory was  not  a  full,  true,  and  correct  list  of 
his  taxable  property;  and  the  nnexplainefl 
facts  that  they  ascertained  as  to  his  acquisi- 
tion and  apparent  use  and  control  of  a  very 
considerable  amount  of  money  were  enough 
to  give  them  Jurisdiction  to  take  the  action 
which  they  did. 

The  appellate  tribunals,  to  which  the  plain- 
tiff appealed,  denied  him  relief,  and  entire 
regularity  in  tbeir  proceedings  is  conceded  or 
at  least  is  not  questioned,  although  on  appeal 
DO  new  facts  were  shown.  At  any  rate  there 
Is  no  ground  on  which  the  Judgment  of  the 
final  tribunal  can  be  attacked  by  the  plain- 
tiff in  this  action  of  assumpsit  Weather- 
head  V.  Guilford,  62  Vt  327,  19  Atl.  717; 
Fulham  V.  Howe,  60  Vt  861,  358,  14  Atl.  652; 
Builock  V.  Guilford,  59  Vt  516,  520,  521,  9 
Atl.  360;  Phillips  V.  Bancroft,  75  Vt  357, 
358,  56  Atl.  9;.  Grand  Lodge  v.  BurUngton, 
84  Vt.  202,  211,  78  Atl.  978. 

[2]  In  enumerating  the  facts  upon  which 
listers  acted,  the  agreed  case  mentions 
that  the  plaintiff  was  generally  reputed  to 
be  a  man  of  means.   We  do  not  hold  that 
sudi  reputation  was  a  basis  for  a  belief  of  a 

*Vor«tiOT  CUM 


Judicial  character.  Howe  v.  Bassett,  66  Vt 
141.  But  we  consider  that  the  agreed  case 
raises  only  the  question  of  whether  there 
were  sufficient  facts  to  give  the  listers  juris- 
diction in  the  premises.  The  final  Judgment 
was  by  an  appellate  tribunal,  which  on  the 
facts  took  the  negative  action  of  denying* 
relief.  This  means  no  more  than  that  in  the 
Judgment  of  the  appellate  tribunal,  there 
were  some  facts  which  stood  in  the  way  of 
the  relief  asked  by  the  plaintiff. 

We  observe  that  there  Is  absolutely  nothing 
in  the  agreed  case  to  indicate  that  the  plain- 
tiff's list  was  larger  than  it  in  fact  should 
have  been.  Our  statutes  carefully  provide 
methods  for  correcting  wrong  Judgments  of 
listers,  and  so  fittingly  give  them  a  broad  Ja- 
rlsdiction  In  the  Connatloa  of  a  provisional 
list 

Judgment  affirmed. 


OITZ  or  BARBS  v.  BABRB  ft  M.  TRAO- 
TION  ft  POWEB  00. 

(Supreme  Oonrt  of  Vermont  Washington. 
Nov.  14, 1914.) 

1.  StBEBT  RAHAOADS  a  24*)— dHABIBB-*CON- 

BTEtrCTION— RXQULATION  OT  CHABOES. 
Defendant  street  railway  company  was  in- 
corporated by  Act  1892,  No.  198,  wbkh 
made  the  charter  expressly  subject  to  legisla- 
tive modifications.  Before  action  was  taken  by 
defendant,  or  a  franchise  obtained,  the  Legisla- 
ture passed  a  e:eneral  law  relating  to  street  rail- 
ways (Acta  1^  No.  86:  P.  S.  4519  et  seq.), 
which  repealed  all  provisions  of  special  acta  of 
incorporation  incooBistent  therewith.  Held, 
that  the  right  of  a  monidpaUty  to  fix,  in  tbe 
fnuichise  to  use  streets,  conditions  upon  defend- 
ant as  to  tbe  fares  it  could  charge,  should  be 
determined  by  the  general  statute. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  EHg,  Si  34-38,  43,  60-65,  «9-7«; 
Dec.  Dig,  1 24.*] 

2.  SraEET  Railboads  ({  24*)— FaANOHiais— 

PowEB  OF  Cities. 

Acts  1894,  No.  86,  providing  that  any  per- 
son or  corporation  proposing  to  construct  a  rail- 
way in  tbe  streets  of  a  city  most  file  a  state- 
ment defining  tbe  streets  in  which  It  is  to  be 
located  and  procure  the  consent  of  the  aldermen 
as  to  the  location,  manner  of  construction,  and 
use  of  such  railway,  and  antiiorlKing  an  appeal 
to  the  railroad  commissioners  in  case  it  is  im- 
possible for  the  city  authorities  and  the  person 
about  to  construct  the  railway  to  agree,  war- 
rants the  city  in  fixing  the  maximum  fares  as 
one  of  tbe  conditioDs  of  the  franchise;  for,  as 
cities  are  charged  with  the  doty  of  maintaining 
highways  for'public  use,  they  are  carrying  oat 
their  legitimate  function  In  protecting  tbe  pub- 
lic from  the  encroachments  of  street  railroads, 
and  unless  the  city_  is  given  such  power  the  mat- 
ter cannot  be  decided  by  the  railroad  commis- 
sion, for  it  has  authority  only  to  settle  disputes. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  34-3S,  43,  60-55,  69-76: 
Dec.  Dig.  I  24.*] 

3.  Municipal   Cobpobations    ({   658*)  — 
Stbbbts—Riohts  of  Cities. 

Towns  and  cities  are  not  the  owners  of  the 
streets  and  highways  within  their  limits;  but 
they  are  charged  with  maintaining  them,  and 
it  Is  tbe  policy  of  the  state  to  delegate  to  mu- 
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□icipalities  Teiy  extenslTe  powers  in  respect  to 
highways. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  GenL  Dig.  §  1430;  Dec.  Dig.  | 
658.*] 

4.  Stbxbt  BAiutOADB  (|  65^,  New,  ToL  16 
Key-No.  Series)— Statutes— Afpucabiutt. 

V.  St.  3980-3991.  relating  to  the  powers  of 
railroad  comniissioners,  had  no  application  to 
street  railroad  companies. 

5.  Stbeet  Railroads  (g  65^,  New,  toL  16 
Key-No.  Series) — Statutes— Applicabilitt. 

V.  St.  389G,  3897,  conferring  upon  the  Su- 
preme Court  jurisdiction  over  the  tolls  upon 
passengers  and  property  carried  by  railroad  cor- 
porations, has  no  application  to  street  railroads, 
or  horse  railroads,  aa  they  were  called  in  section 
3766  of  that  statute. 

6.  Stbeet  Railroads  (8  68*)— Statdteb— Ap- 
PLiCABiLm— "Railroad." 

Act  Dec.  7,  1906.  No.  122,  entitled  "An  act 
to  regulate  and  equalize  the  charges  by  railroad, 
express,  parlor  and  sleeping  car  companies,'' 
does  not  apply  to  street  railwav  companies,  the 
word  "railroad"  never  having  been  before  used 
to  include  such  carriers;  but  Act  Dec.  IS,  1906, 
No.  126.  providing  that  the  word  "rauroad' 
shall  include  all  railroads,  whether  operated  by 
steam,  electricity,  or  oUier  power,  is  so  broad 
that  it  Includes  street  railroads. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  146;  Dec  Dig.  8  68.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Railroad.] 

7.  Statutes  (J  157*>— iNCONsisrENT  Acts- 
Repeal. 

Under  the  direct  terms  of  P.  St  6317,  the 
Public  Acts  of  1906,  in  case  of  inconsistency, 
take  precedence  over  the  Public  Statutes. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {8  225,  226;  Dec.  Dig.  8  1S7.*] 

8.  Street  Railroads  (8  65^  Nev/,  toL  16 
Key-No.  Series)— Power  of  Kailboad  Coic- 

VISSION. 

Where  a  street  railroad  company  accepted 
and  acted  under  a  franchise  fixing  the  maximum 
fare,  the  railroad  commission  has  no  JuriBdic- 
tion  over  that  question  ander  Acts  1906,  No. 
126,  i  23  (P.  8.  4611),  giving  the  commission 
jurisdiction  over  the  matter  of  tolls  and  rates, 
except  where  governed  by  special  provisions  of 
law,  for  the  condition  In  the  franchise,  having 
been  imposed  under  authority  of  lawi  became 
a  spedal  provision. 

9.  Carriers  (|  12*)  —  Tbansvers  —  Power  or 
Municipality. 

A  municipality,  which  has  the  power  to  pre- 
scribe In  the  franchise  of  a  street  railway  com- 
pany the  maximum  fare,  also  has  the  power  to 
require  the  compnny  to  issue  transfers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  7-11,  15-20;  Dec  Dig.  {  12.*J 

10.  Carriers  (|  18*)— SntEErr  Railway  Fbah- 
CHISE— Power  to  Detebhinb  Validity. 

The  question  whether  a  provision  in  a  fran- 
chise, granted  a  street  railway  by  a  city,  which 
fixed  the  maximum  fiires.  is  valid/is  one  for  the 
courts,  and  not  the  Railroad  or  Public  Service 
Commission. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  88  13.  16-18.  20,  24;  Dec.  Dig.  8 
18.*] 

Appeal  Id  Chancery,  Wasblngton  County; 
Leighton  P.  Slack,  Chancellor. 

Bill  by  the  City  of  Barre  against  the  Barre 
4  Montpeller  Traction  &  Power  Company. 
From  a  decree  pro  forma  dismissing  the  bill, 
orator  appeals.  Reversed,  and  cause  remand- 
ed, with  directions. 


Argued  before  FOWBBS,  a  J.,  and  BIUN- 
SON.  WATSON.  HASlSt/DON.  and  TAY- 
LOR, JJ. 

Elwln  Scott  and  Richard  A  Hoar,  both  of 
Barre,  for  appellant  Benjamin  N.  Johns, 
F.  E.  Gleason,  of  Montpeller,  and  W.  B.  G. 
Stlckney,  of  Rutland,  for  appellee. 

HASELTON,  J.  This  Is  a  bill  In  chancery. 
The  dty  of  Barre  alleges  that  by  the  terms 
of  the  franchise  under  which  the  defendant 
company  operates  Its  railway  in  the  streets 
of  the  dty,  the  company  Is  limited  to  the 
charge  of  a  five-cent  fare  for  a  ride  upon  its 
lines  within  the  dty  limits,  and  is  obligated 
to  give  transfer  tickets  to  all  lines  within 
the  dty  limits.  The  bill  allies  that  the  com- 
pany has  published  notices  that  after  a  date 
named  it  will  raise  the  fare  to  six  coits. 
The  bill  seeks,  among  other  things,  by  an 
injunction  both  restraining  and  mandatory 
to  prevent  the  defendant  company  from  rais- 
ing the  fare  for  one  passenger  over  Its  lines 
within  the  dt?  limits  above  five  cents,  and  to 
compel  it  to  give  transfer  tickets  to  its  own 
lines  within  the  dty  limits,  and  the  orator 
seeks,  further,  to  restrain  the  defendant  in 
respects  not  insisted  upon  in  the  brief  of  flw 
orator. 

The  defendant  company  filed  a  demnner 
and  a  plea.  The  grounds  of  the  donurrer 
are:  First,  tliat  the  orator's  ronedy  la  at 
law,  by  way  of  applteation  to  the  Pablle  Serv- 
ice Gommiscdon  of  Vennont;  and,  secondly, 
that  the  provision  of  the  franchise  UmitlDC 
the  charge  for  each  tan  within  ttie  dty  lim- 
its to  five  eeats  and  providing  for  transfers 
was  and  Is  void.  The  plea  brings  before  the 
court  private  acts  of  l^lslatlon  throwlnc 
light  upon  the  question  of  the  validity  of  the 
provision  in  the  franchise  respecting  fares 
and  transfers,  and  also  sets  out  that  the 
def»idant,  in  accordance  -wtQi  P.  8.  4SS8,  has 
filed  with  the  Public  Service  Commlsslai  of 
Vermont  and  posted  notices  of  the  prtvosed 
Increase  of  fkres,  and  so  the  defendant  in  Its 
plea  says  that  an  injunction  would  Interfere 
with  the  jnrlsdlctlMi  of  the  Public  Swvice 
Commission. 

The  case  was  beard  on  tiie  orator's  motion 
for  a  tempmuy  Injunction,  and.  In  considera- 
tion of  the  facts  set  up  In  the  bill,  the  de- 
fendant was  enjoined  from  raising  the  fare 
upon  Its  cars  in  the  dty  of  Barre  above  five 
cents  for  each  passenger,  and  thereafter  the 
cause  came  on  for  bearing  upon  the  biU  and 
the  demurrer  and  plea  of  the  defendant,  and 
the  bill  was  dismissed  pro  forma  and  without 
prejudice,  for  the  purpose  of  expediting  the 
cause,  and  thereufion,  an  app^  being  taken 
by  the  orator,  the  temporary  injundton  was 
renewed. 

[1]  The  defendant,  under  a  different  name, 
was  Incorporated  by  No.  If^  of  the  Acts  of 
18Q2.  Eariy  in  1806  a  franchise  was  granted 
it  by  the  dty  of  Barre,  and  accepted  by  it. 
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tot  ihe  location  and  oi>eratlon  of  a  street  rail- 
way In  the  city,  upon  terms  as  to  Its  location, 
construction,  and  use,  among  which  was  a 
provision  that  the  fare  for  riding  upon  the 
lines  of  the  company  within  the  dty  limits 
should  not  exceed  five  cents,  and  that  the 
company  should  give  transfer  tickets  to  all 
of  Its  own  lines.  It  is  not  necessary  to  ex- 
amine the  charter  of  the  company  to  de- 
termine Its  authority  In  respect  to  street 
railways,  for  the  charter  was  expressly  made 
subject  to  modifications  by  the  Legislature, 
and  before  the  action  taken  in  1800  the  Legis- 
lature had  passed  a  general  law  regardli^ 
street  railways,  which  repealed  the  provi- 
sions of  special  acts  of  incorporation  tacou' 
slstent  with  the  general  law.  Acts  1894,  No. 
86;  P.  S.  4519,  4520,  4521,  4530;  City  of  Bur- 
lington T.  Burilngton  Traction  Co.  and  Rail- 
road GonuolaBloners,  70  Yt  491,  493.  41  AU. 
514. 

[2-4]  The  relevant  provisions  of  this  act 
of  1894,  which  must  be  read  Into  the  dtfend- 
ant'B  charter,  directed  that  a  person  or  cor- 
poration proposing  to  construct  a  railway 
In  any  of  the  streets  of  a  dty  in  Vermont 
should  file  with  the  aldermen  of  the  city  a 
statement  defining  the  streets  and  portions 
thereof  In  which  the  railway  waa  to  be  locat- 
ed, and  describing  the  tracks  and  methods 
of  constrnetion  of  the  railway,  the  location 
of  the  poles  and  wires  Intended  to  be  used, 
and  also  the  kind  of  power  to  be  used ;  that 
before  beginning  the  conatracli(m  of  the  rail- 
way the  permission  of  the  aldermen  must 
be  obtained  tor  building  and  operating  the 
rallwi^  In  the  streets  described  In  the  state- 
m«tt;  Qiat  If  the  perscm  or  corporation  pro* 
VoAag  to  construct  the  railway  should  fail 
to  agree  with  the  aldermm  as  to  the  loca- 
tion, manner  of  construction,  or  use  of  such 
railway,  either  party  might  apply  to  the  rail- 
road commissioners;  and  that  upon  such  ap- 
plication such  commissioners  should,  after 
hearing,  upon  notice,  make  a  final  decision 
upon  the  questions  presented  to  them.  Here 
the  permission  of  the  city  authorities  of  the 
dty  of  Barre  to  construct  and  operate  a 
street  railway  was  obtained  by  the  defendant 
and«  an  agreement  made  in  1896  which  em- 
bodies, as  one  of  Its  terms,  the  provision  as 
to  fares  and  transfer  tickets  hereinbefore 
referred  to.  The  agreement  was  for  a  limited 
and,  so  far  as  appears,  reasonable  time, 
which  has  not  yet  expired. 

The  defendant  now  contends  that  the  pro- 
vision as  to  fares  and  transfers  was  never 
valid,  on  the  ground  that  the  dty  authorl- 
ties  never  had  authority  to  deal  with  those 
matters,  and  that  so  the  railway  company 
had  a  light  to  accept  and  hold  Its  franchise 
witboDt  any  obligation  to  comply  with  its 
agreement  in  respect  to  fares  and  transfers. 
It  ta  conceded  that  the  Legislature  might 
have  delegated  to  dtles  and  towns  the  pow- 
er which  the  dty  of  Barre  assumed  to  exer- 
dw;  but  It  Is  contended  that  the  power 


was  not  so  delegated  and  that  the  power  to 
make  a  valid  agreement  as  to  the  use  of  an 
electric  street  railway  cannot  fairly  be  con- 
strued as  a  power  to  make  a  valid  agreement 
as  to  fares  for  riding  upon  snch  railway. 
Towns  and  dtfes  are  not  the  owners  of  the 
streets  and  highways  within  their  limits,  but 
it  is  the  policy  of  this  state  to  delegate  to 
municipalities  very  extensive  powers  In  re- 
spect to  highways  and  their  use  by  the  pub- 
lic. City  of  Montpeller  v.  McMahon,  85  Vt 
276,  281,  81  AU.  977;  Town  of  Bristol  v. 
Palmer,  83  Vt.  55,  74  Atl.  332,  81  L.  B.  A. 
(N.  S.)  881;  Slicer  v.  Hyde  Park,  66  Vt  481. 

Charged,  as  they  are,  with  the  dut7  of 
maintaining  highways  for  the  public  use,  we 
think  that  the  statute  under  consideration, 
permitting  munidpalities  to  agree  with  street 
railway  companies  as  to  the  use  of  their  rail- 
ways in  the  streets,  has  reference  primarily 
to  the  terms  of  tlielr  use  by  the  public;  and 
necessarily  Imports  the  right  to  make  an 
agreement  for  a  reasonable  time  as  to  the 
fares  that  shall  be  charged  as  a  condition  of 
granting  to  street  railway  companies  the 
right  to  construct  and  operate  railways 
through  the  streets.  Unless  the  dty  author- 
ities here  had  such  power,  there  was  no  way 
In  which  the  matter  of  fares  could  be  brought 
before  the  railroad  commissioners.  City  of 
Burlington  v.  Burlington  Traction  Co.  and 
Ballroad  Commissioners,  70  Vt  491,  41  AtL 
514.  The  act  we  are  considering  gave  the 
cmumlsBlaners  no  antbority,  exc^  In  case 
of  a  disagreement  between  the  dty  and  the 
company  as  to  some  matter  upon  which  tbey 
had  a  right  to  make  a  valid  i^reement^  nor 
had  the  railroad  oonunitelODers  at  that  time 
any  authority  over  the  matter  by  virtue  <it 
any  other  proTlalons  of  the  statute,  though 
the  contrary  Is  dalmed  In  reliance  upon  sec- 
tions S989,  3990,  and  3991  of  the  Vermont 
Statutes  that  In  force,  for  snch  powers  as 
those  sections  Cfmferred  had  no  reference  to 
street  railways,  as  appears  by  the  terms  of 
the  act  of  which  they  are  a  part  Omaha, 
etc.,  Ry.  Co.  v.  Int  Com.  Oom'n.  280  C.  S. 
324,  335,  336,  33  Sup.  Ct  890,  57  L.  Ed.  1501, 
46  L.  B.  A.  (N.  S.)  385. 

[I]  Bat  it  Is  daimed  that  tbe  defendant's 
contCTtlon  Is  reinforced  by  the  fact  that  by 
sections  3806  and  3897  of  the  Vermont  Stat- 
utes the  Supreme  Court  had  a  certain  Juris- 
diction over  the  tolls  upon  passengers  and 
property  carried  by  a  railroad  corporation ; 
but  these  sections  had  no  reference  to  street 
railroads — ^horse  railroads,  as  they  are  called 
In  section  8766  of  tbe  Vermont  Statutes. 
Under  the  Vermont  Statutes  If  a  railroad, 
other  than  a  street  railroad,  found  It  neces- 
sary to  lay  out  Its  road  along  a  highway,  it 
was  necessary  for  it  to  provide  a  substitute 
highway.  V,  S.  3833 ;  State  v.  Troy  &  Bos- 
ton R.  Co.,  57  Vt  144,  154;  State  V.  Ver- 
mont, eta,  R.  Co.,  27  Vt  103,  109.  True,  the 
charter  of  the  defendant  company.  No.  198 
of  tbe  Acts  of  18^  whidL  contemplated  that 
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the  companr  migbt  btiUd  electrical  mllwaya 
elsewbere  than  In  streets,  made  the  general 
railroad  laws  of  the  state  applicable  to  the 
corporation;  but  the  charter  provided  that 
the  company  should  comply  with  all  lawful 
ordinances  and  regulatltms  as  to  the  use  of 
streets,  and,  as  we  taaTe  seen,  Its  charter  In 
respect  to  the  use  of  streets  was  modified 
and  amended  by  flie  act  of  1894,  so  that  ta 
that  regard  it  was  governed  by  the  provisions 
of  the  act  already  discussed,  under  which 
the  agreement  or  franchise  In  question,  tn- 
cluding  the  provision  as  to  ftires,  which  we 
hold  to  have  been  valid,  was  made. 

[6-tl  But  It  Is  said  by  the  defendant  that, 
if  the  limitation  as  to  fares  was  originally 
valid,  the  limitation  Is  of  no  present  Impor- 
tance, because  of  recent  legislation  giving 
the  Railroad  Commission,  now  the  Public 
Service  C!ommIsslon,  Jurisdiction  over  the 
matter  of  railroad  rates.  To  Bi>eak  gener- 
ally and  with  a  recognition  of  possible  ex- 
ceptions, there  Is  no  ground  for  contending 
that  street  railways  or  street  railroads  are 
included  in  the  designation  of  "railroads" 
by  the  Legislature  prior  to  1906.  In  the  case 
of  Rutland  R.  Co.  v.  Saxton'a  River  Street 
Ry.  Co.,  73  Vt  20,  W  Aa  636,  the  defend- 
ant company  was  treated  as  a  railroad  with- 
in the  provision  of  the  Vermont  Statutes  re- 
lating to  the  crossing  and  connection  of  rail- 
roads; but  this  was  because  of  the  provi- 
sions of  its  charter,  which,  notwithstanding 
its  name,  made  it  a  railroad  in  ttie  general 
sense. 

In  1906  there  was  much  legislation  relat- 
ing to  the  railroads  and  to  the  Railroad  Com- 
mission, and  some  of  the  acts  of  the  early 
part  of  the  session  of  that  year  were  super- 
seded by  later  acts  of  the  session.  Act  No. 
122  of  that  year,  approved  December  7,  1906, 
and  entitled  "an  act  to  regulate  and  equalize 
the  charges  by  railroad,  express,  parlor  aod 
sleeping  car  companies,"  a  part  of  which  is 
F.  S.  4533,  under  which  the  defendant  has 
Sled  and  posted  Its  notices,  la  not  applicable 
to  street  railway  companies,  as  appears  by  a 
mere  reading  of  the  act,  and,  though  the 
section  has  subsequently  been  amended,  the 
amendment  Is  here  unimportant  By  an  act 
approved  six  days  later— that  la,  December 
13,  1906— It  was  provided  that  the  word  "rail- 
road" or  "railroads,"  as  used  therein,  should 
apply  to  all  railroads  In  the  state,  whether 
operated  by  steam,  electricity,  or  any  other 
power;  and  an  act  approved  the  next  day, 
December  14,  1906,  being  No.  126  of  the  acta 
of  1906,  gave  the  railroad  commissioners  su- 
pervision of  all  railroads  within  the  state, 
whetiier  operated  by  steam,  electricity,  or 
any  other  power.  In  so  far  as  such  supervi- 
sion lulght  be  necessary  to  enable  the  com- 
mission to  perform  the  duties  and  exercise 
the  powers  conferred  upon  It.  We  assume 
that,  in  this  broad  provision,  railroads  or 
railways  operated  in  the  streets  of  a  city 
are  included,  and  that  the  duties  and  powers 
of  the  Railroad  C<xnml8slon,  now  the  Pnbllc 


Serrioe  CommlBsloii,  axtaoa  to  itreet  raU- 
ways  and  to  street  railway  companies. 
The  sU^niflcant  section  is  28  of  Na  128  of  the 
Acts  of  1006.  The  Acts  of  1906  are  incorpo- 
rated into  the  Tolnme  known  as  Qte  Pnbllc 
Statutes ;  but,  as  tbat  Is  a  matter  of  editli« 
we  think  ttiat,  howera;  carnally  the  work 
was  done,  it  Is  better  In  this  discussion  to 
dlsUnguisb  between  the  Public  Statates  of 
1906,  In  the  strict  sense,  and  the  PnbUc  Acts 
of  that  year,  since,  thoni^  both  are  incorpo- 
rated in  the  volume  known  as  tbe  Public  Stat- 
utes, the  PnUic  Acts  of  that  year  are  to  be 
constnied,  in  case  of  inconsistency,  as  taking 
precedence.  P.  B.  6317.  The  wisdom  of  oar 
course  in  tbia  req»ect  is  shown  in  a  note  of 
the  commissioners,  who  edited  the  work,  in- 
serted at  the  foot  of  page  856,  wherein  they 
say  that,  since  there  Is  some  question  as  to 
whether  one  section  supersedes  another,  both 
are  inserted  unchanged.  See  Ubby  v.  Ca- 
nadian Pac  Ry.  Co.,  82  Vt  316,  320,  78  AtL 
593.  These  remarks  soffldently  meet  a  sug- 
gestion in  the  defendant's  brief  that,  if  the 
act  of  1894  (P.  S.  4519,  4520,  4521)  gave 
municipal  boards  the  authority  claimed  by 
the  orators,  these  sections  would  have  been 
modified  when  In  1907  they  were  incorpo- 
rated Into  the  Public  Statutes  in  connection 
with  the  Pnblic  Service  Commission  Act  of 
1906. 

Section  23  of  No.  126  of  the  Acts  of  1906 
(P.  S.  4611)  gives  the  Railroad  Commissloa 
Jurisdiction  over  the  matter  of  tolls  and 
rates.  However,  the  section  provides  that 
nothing  therein  shall  be  construed  as  affect- 
ing special  provisions  of  law  relating  to  mat- 
ters covered  by  the  section ;  and  as  Qie  fran- 
chise of  the  defendant  company  w^s  granted 
in  1896,  or  1897,  by  virtue  of  delegated  legis- 
lative authority,  it,  together  with  its  accept- 
ed terms  and  conditions,  became  a  special 
provision  of  law,  and  as  audi  It  was  not  af- 
fected by  tbe  statutory  provision  of  1006  to 
which  we  have  referred.  Sabre  v.  Rutland  R. 
Co.,  86  Vt  847,  853,  80  AtL  608;  Ubby  v. 
Canadian  Pac.  Ry.  Co.,  82  Vt  816,  320,  73 
Atl.  598 ;  Selectmen  of  Westwood  v.  Dedbam 
&  F.  St  Ry.  Ca,  209  Mass.  213,  95  N.  B.  81. 
If  the  iLeglslature  had  undertaken  to  provide 
a  method  by  which  the  defendant  could  re- 
lease itself  from  its  nndertakings,  a  grave 
constitutional  question  would  present  it< 
self.  Grand  Trunk  Western  Ry.  v.  South 
Bend,  227  n.  S.  544.  33  Sup.  Ct  303,  67  K  Ed. 
633,  44  R.  A  (N.  S.)  405;  Cleveland  v. 
Cleveland  City  Ry.  Co.,  194  U.  S.  017,  534. 
536,  24  Sup.  Ct  756,  48  L.  Ed.  1102 ;  Detroit 
V.  Detroit  Citizens'  Street  Ry.  Co.,  184  U.  S. 
368,  389,  22  Sup.  Ct  410,  46  L.  Ed.  592. 

[I]  The  matter  of  transfers  requires  here 
no  separate  consideration.  The  agreement 
in  that  regard  Is  inseparably  bound  up  with 
that  as  to  fares.  We  construe  the  provision 
In  that  Kgard  as  it  was  construed  In  City  of 
MoDtpeller  v.  This  Defendant,  76  VL  66,  56 
Aa  278. 
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[!•]  But  tbe  defendant  contends,  or  rath- 
er snggestB,  in  Ita  brief,  that,  though  the  con- 
dition in  the  frandiilse  as  to  fares  and  trans- 
fers may  bare  been  valid  when  the  franchise 
was  granted,  and  may  now  be  valid,  neverthe- 
less, it  Is  within  the  jurisdiction  of  the  Public 
Service  Gommisslon,  and  not  of  tbe  coart, 
to  determine  bow  this  la.  But  the  law  is 
otherwlflfc.  The  streets  of  a  mnnldpality 
are  emphatically  under  its  control,  and  such 
agreements  in  respect  thereto  as  it  makes,  by 
virtue  of  legislative  authority,  It  may  ap- 
peal to  tbe  courts  to  enforce,  and  here  tbe 
jurisdiction  of  the  court  of  chancery,  with 
its  injunctive  power,  was  properly  Invoked. 
It  is  not  within  the  Jurisdiction  and  power 
of  the  Public  Service  Commission  to  abstdva 
tbe  defendant  from  tbe  obligations  It  under- 
took In  obtaining  its  franchise,  since  these 
obligations  were  entered  into  under  statutory 
authority,  and  since  the  (Legislature,  If  we 
assume  that  It  could  constitutionally  do  so, 
has  not  undertaken  to  confer  such  Jurlsdlc- 
tlcm  and  power.  There  Is,  we  note,  nothing 
In  tlie  blU  or  plea  to  Indicate  that  the  Pub- 
lic Service  Commission  asserts  or  assumes 
any-  sudi  Jurisdiction  or  power. 

We  have  spokea  of  tike  right  which  the  de- 
fendant acquired  In  the  streets  as  a  "fran- 
chise." The  nae  of  the  word  In  Uila  sense  baa 
been  criticised,  but  we  have  en^loyed  tike 
term  naed  by  covnsel ;  and  while  it  Is  scmie- 
thlng  different  from  a  francihise  to  be  a  cor- 
poration, tlkere  Is  nothing  mlcaeadlng  in  its 
vae. 

The  pro  forma  decree  1b  reversed,  and  tbe 
cause  Is  remanded,  with  directions  that, 
unless  farther  proceedings  under  P.  S.  1317. 
are  applied  for  In  tbe  court  of  chancery 
and  there  permitted,  a  decree  be  Issued  en- 
joining the  defendant,  so  long  as  the  agree- 
ment relating  to  fares,  contained  In  tbe  fran- 
chise, continues  in  force,  from  charging  or 
collecting  more  than  a  flve-cent  fare  for  each 
ride  of  a  passenger  upon  the  defendant's 
lines  within  the  limits  of  the  city  of  Barre, 
and  commanding  the  company  to  issue  trans- 
fer tickets,  80  that  the  payment  of  one  fare 
by  a  passenger  shall  entitle  him  to  one  ride 
over  all  tbe  ccnnpany's  lines  within  the 
of  Barre. 


CITY  OF  montphIjIi:r  v.  barre  ft  M. 

TRACTION  ft  POWER  CO. 

(Supreme  Court  of  Vermont.  Wasbington. 
Nov.  14, 1914.) 

1.  Stbxet  Railboads  (I  24*)— Franchisss— 

AUENDKBRTS. 

Where  a  municipality  granted  a  atreet  rail- 
way company  a  franchiBe  to  use  its  streets,  and 
after  the  franchise  was  assifrned  to  defendant 
amended  it  by  a  relocation  of  part  of  the  line, 
which  relocation  was  accepted  by  defendant  as 
an  amendment  to  tbe  francliiM,  all  other  provi- 


sions and  conditions  in  the  francbise  remained 
In  force. 

[Ed.  Note.— -For  other  cases,  see  Street  Bail- 
Toad&  Cent  Dig.  |i  43,  60-66,  69-76; 

Dee.  Dig.  1  24.*] 

2.  Plbadino  <|  216*)— DsmTBHBR— BJffbct. 

Where  the  defendant  street  railway  com- 
pany demurred  to  a  bill,  wiiich  averred  that  it 
was  prohibited  from  charging  a  greater  fare 
tban  five  cents  for  each  ride  within  the  limits 
of  a  city  by  the  franchise  it  had  accepted,  tbe 

aaestion  whether  the  franchise  applied  only  to 
ae  limits  of  the  city  at  tbe  time  of  acceptance, 
and  excluded  future  extensions  of  the  dty  lim- 
its, cannot  be  determined. 

[Ed.  Note^FoT  other  cases,  see  Pleading, 
Gent.  Dig.  ||  636-689;  DecTUg.  |  21&*] 

Appeal  in  Chancery,  Washington  Coun^; 
Lelghton  P.  Slack,  Chancellor. 

Bill  by  the  City  of  Montpeller  against  the 
Barre  ft  Montpeller  Traction  ft  Power  Com- 
pany. From  a  decree  pro  forma  dismissing 
the  bill,  orator  appeals.  Reversed  and  re- 
manded. 

Argued  before  POWERS,  O.  J.,  and  HUN- 
SON,  WATSON,  HASBI/rON,  and  TAT- 
LOR,  33. 

George  I*  Hunt,  of  Montpeller,  and  Alex- 
ander Dunnett,  of  St.  Johnsbury,  for  appel- 
lant Benjamin  N.  Johnson,  F.  E.  Oleason, 
of  M(»ilpeller,  and  W.  B.  0.  Stlckney,  of 
Rutland;  for  appellee. 

HASBLTON,  J.  This  Is  a  bill  in  chancery, 
by  which  the  dty  of  Montpeller  seeks  to 
have  tbe  defendant  enjoined  from  raising  tbe 
fare  on  Its  lines  above  five  cents  for  each 
ride  within  the  limits  of  the  city  of  Mont^ 
pelier.  The  bill  alleges  that  the  defendant,  by 
virtue  of  a  franchise  whldi  It  accepted.  Is 
restricted  to  the  charge  of  a  maximum  fare 
of  five  cents  for  a  ride  on  Its  lines  within  the 
limits  of  the  dty  of  Montjwller,  and  that 
tbe  defendant  has  posted  notices  that  it  will 
charge  six  cents  for  each  such  ride. 

The  defendant  filed  a  demurrer  and  pleas. 
The  main  questions  raised  are  the  same,  and 
are  agreed  to  be  the  same,  as  those  whldi 
have  been  considered  and  decided  In  tiie  case 
of  City  of  Barre  v.  Barie  &  Montpeller  Trac- 
tion &  Power  Co.,  92  AtL  237,  which  by  con- 
sent of  counsel  for  all  parties  was  heard 
together  with  this  case.  Those  Questions  are 
decided  here  as  they  were  there.  In  this 
case,  however,  a  plea  sets  out  that  in  ISQH, 
since  the  grant  and  acceptance  of  the  fran- 
chise here  in  question,  the  limits  of  the  city 
of  Montpeller  were  extended,  and  that  some 
portion  of  the  defendant's  railway  is  in 
streets  that  are  now  within  the  dty  of  Mont- 
peller, but  were  without  the  limits  of  the 
city  at  tbe  time  of  the  grant  of  the  fran- 
chise. 

A  temporary  injunction  prayed  for  was 
granted  on  consideration  of  tlie  facts  set 
forth  in  tbe  bill,  and  thereafter  upon  the 
same  day  the  bill  was  dismissed  pro  forma 
and  without  prejudice,  and  for  the  purpose 


•For  other  easa  at*  sum  tople  and  Hotlon  NUMBER  In  Dm.  Dig.  A  Am.  Dig.  K^-No.  Snies  *  Rep'r  Induces 
92  A.— 16 
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of  expediting  the  cause;  and  upon  the  tak- 
ing of  an  appeal  to  this  court  the  temporary 
injunction  was  renewed. 

[1]  The  francblse  here  In  question,  con- 
taining among  other  provisions  the  restric- 
tion as  to  fares,  was  granted  by  the  city 
council  of  Montpeller  to  the  Consolidated 
Lighting  Company  In  1S06,  and  was  not  to 
take  effect  until  accepted  by  that  company. 
That  company,  one  of  whose  corporate  par- 
poses  was  to  construct  and  operate  street 
railways,  accepted  the  franchise  according 
to  Its  tertDS.  January  IS,  1897.  the  defend- 
ant company  took  an  assignment  from  the 
Consolidated  Company  of  Its  rights,  privi- 
leges, and  franchises  as  above  related,  and 
assumed  all  the  duties,  llabllltleB,  aud  obli- 
gations of  the  Consolidated  Company  under 
the  franchise  in  question.  By  the  terms 
of  the  franchise,  which  is  referred  to  and 
brought  into  court,  the  defendant  could  get 
no  valid  assignment  without  assuming  all 
the  rights,  duties,  and  obllgatl<ms  which  It 
undertook  to  assumft  The  assignment  was 
expressly  antborlEed  by  No.  227  of  the  Acts 
of  1896,  a  law  which  took  effect  November 
18,  1896.  Afterwards— t3iat  Is,  In  June,  1897 
— ^the  franchise  was  amended  by  a  relooition 
In  paxt  of  the  street  railway  and  In  no 
other  respect  The  relocation  was  made  by 
the  dty  cooncU  and  accepted  by  the  defend- 
ant company  solely  as  an  ammdment  to  the 
franchise  which  the  defendant  had  obtained 
by  assignment,  and  the  franchise  remained 
unchanged  In  other  respects. 

In  its  brief  the  defendant  saya  that  there 
are  many  reasons  for  treating  the  amendment 
as  a  new  and  unconditional  franchise,  and 
makes  the  claim  that  it  should  be  so  treated. 
But  we  hold  otherwise.  The  amendment  was 
made  .and  accepted  as  such,  and  Is  In  such 
terms  that  it  has  by  Itself  no  force  as  a 
franchise  to  use  the  streets.  All  that  was 
done  amounted  in  effect  to  a  grant  to  and 
an  acceptance  by  the  defendant  of  a  fran- 
chise containing  all  the  terms  and  conditions 
of  the  ass^ned  franchise  modified  by  the 
amendment. 

[2]  The  defendant  advances  the  subordi- 
nate proposition  that,  if  the  terms  of  the 
franchise  as  granted  and  accepted  consti- 
tuted a  valid  requirement  that  the  fare 
should  not  exceed  five  cents  "within  the 
city  limits,"  the  limits  Intended  must  be  held 
to  be  those  existing  at  the  time  the  franchise 
was  granted,  and  cannot  fairly  be  treated  as 
applicable  to  the  territory  annexed  in  1898. 
But  this  question  Is  not  In  the  case  as  made 
up,  for  the  bill  alleges  In  substance  that  the 
projected  Increase  In  fares  is  for  any  trip 
on  the  road  from  any  one  point  In  Mont- 
peller to  another,  the  demurrer  so  admits, 
and  the  pleas  set  up  nothing  to  the  con- 
trary; 80  In  any  view  of  this  special  feature 
of  this  case,  the  pleadings,  under  the  author- 
ity of  the  case  of  the  city  of  Barre  against 


this  same  defendant,  show  a  cause  for  some 
Injunctive  relief. 

The  pro  forma  decree  dismissing  the  Mil 
is  reversed,  and  the  cause  Is  remanded. 


I    KEICHEVSKT  v.  HIRSHODT. 
(Supreme  Oourt  of  Delaware.    Oct  26.  1914.) 

1.  Acknowledgment  (8  41*)  —  Spfficienct 

OP  ACKNOWLEDQHBRT  —  BbBOBS  ANO  DE- 
FECTS. 

A  certificate  of  acknowledgment  will  not  be 
considered  defective  if  there  has  been  a  substan- 
tial compliance  with  the  law. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  8S  224,  225 ;  Dec  Dig.  {  41.*] 

2.  AosNOWUDOHENT  (8  61*)  —  SurncuNCX 
or  AOKNOWLEDQMENT  —  EbBOBS  AND  DE- 
FECTS. 

Resort  may  be  had  to  a  deed  to  support  the 
sufficiency  of  the  certificate  '<tf  acknowledgment 
thereof. 

[Ed.  Note.— For  other  cases,  see  Acknowledge 
meat.  Cent.  Dig.  H  S36-844;  Dec.  Dig.  |  61.*J 

3.  ACENOWLBDOlfENT  d  41*)  —  SCFFIOEBNOT 
OF  AOKHOWLBDailXltT  —  EbBOBS  AND  DK- 
FSCTS. 

A  certificate  of  acknowledgment  to  a  deed 
executed  by'  Mary  M.,  certifying  that  "Cather- 
ine M.,  party  to  this  indenture  acknowledged 
the  deed,  was  sufficient  where  the  notary  pub- 
lic who  certified  to  the  acknowledgment  was 
one  of  the  attesting  witnesses  to  the  signing  and 
sealing  of  the  deed  by  Mary  M.,  thna  mdicating 
that  the  word  "Catherine"  was  a  clerical  mis- 
take, since  the  certificate  Is  sufficient  if  it  ap- 
pears, with  reasonably  certainty  from  the  certifi- 
cate and  deed  considered  together,  that  the 
grantor  In  fact  acknowledged  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Gent  Dig.  81  224.  225;  Dec.  Dig.  | 
41.*] 

4.  Acknowledgment   (8   47*)  —  Defbctivb 

CeBTIFICATE— CUEATIVB  STATUTES. 

If  such  acknowledgment  was  defective,  it 
was  cured  by  21  Del.  I^wa,  c.  110,  §  1,  provid- 
ing that  the  record  of  any  deed  dated  prior  to 
January  1,  1895,  which  was  duly  signed  and 
sealed  hy  the  grantors  notwithstanding  such 
deed  had  not  been  properly  acknowledged  or  the 
acknowledgment  baa  not  been  taken  and  certified 
in  conformity  with  law,  shall  be  and  thereby  is 
made  valid  and  effectual  in  law  or  by  later 
statutes  of  like  import 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  88  235-240;  Dec  Dig.  { 
47.«] 

Error  to  Superior  Court,  New  Castle 
County. 

Action  by  Isaac  Krichevsky  against  Harry 
Hlrshout  Judgment  for  defendant  and  plain- 
tiff brings  error.  Reversed,  and  Judgm^t 
rendered  for  plaintiff. 

Argued  before  CURTIS,  Ch.,  PENNE- 
WILL,  C.  J.,  and  BOTCB  and  CONRAD,  JJ. 

Howell  S.  England,  of  Wilmington,  for 
plahitiff  In  error.  Edward  G.  Cook,  of  Wil- 
mington, for  defendant  In  error. 

CURTIS,  Ch.  (delivering  the  opinion  of  the 
court).  The  questions  In  this  case  were 
raised  by  the  case  stated  In  the  superior 
court,  wherein  a  pro  forma  judgment  was  en- 
tered for  the  defendant.   The  defendant  be- 
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low,  wbo  bad  agreed  to  t»ii7  certain  real  es- 
tate from  the  plaintiff  below,  refused  to  per- 
form his  contract,  alibiing  that  the  title  to 
the  seller  to  the  property  was  not  good.  The 
title  came  through  one  Mary  McClafCerty,  a 
single  woman,  who  In  1882  executed  a  deed 
to  one  Hendrickson,  through  whom  pieeum- 
ably  (thongh  it  Is  not  bo  stated)  the  vendor 
took  title.  This  deed  of  Hary  McGlaCterty 
was  properly  signed  and  sealed  by  her,  and 
one  of  the  attesting  witnesses  was  the  notary 
public  who  certifled  to  the  acknowledgment 
of  the  deed.  In  this  certificate  It  Is  stated 
that  "Catherine  McGlaflerty,  party  to  this 
indenture"  personally  appeared  before  the 
notary  public  and  acknowledged  the  Inden- 
ture to  be  her  deed.  Afterwards  the  deed  so 
acknowled^  was  recorded.  This  certificate 
is  In  the  usual  and  required  form,  except 
that  the  name  "Catherine*  was  used  and 
"Mary"  was  not 

In  Delaware  a  deed  may  be  recorded  If 
it  has  been  duly  acknowledged.  To  grant  re- 
lief from  mistakes  of  the  certifying  officers 
and  parties  to  deeds,  the  following  statute 
was  passed  by  the  Legislature,  and  was  ap- 
proved on  April  20,  1898,  following  similar 
prior  statutes: 

;  "Section  1.  That  the  record  of  any  deed  dated 
prior  to  the  first  day  of  Janaary,  A.  D.  180S, 
and  which  was  duly  signed  and  sealed  by  the 
parties  therein  named  as  grantors,  notwith- 
standing said  deed  had  not  been  properly  ac- 
knowledged, or  the  private  examination  of  any 
married  woman,  party  thereto  or  the  said  ac- 
knowledgment or  private  examination,  bad  not 
been  taken  and  certified  in  conformij^  with 
the  requirements  of  the  laws  of  this  State  in 
force  at  the  time  of  Its  execution,  shall  be  end 
the  same  is  hereby  made  valid  and  effectual  in 
law  as  if  said  deed  had  tieen  correctly  acknowl- 
edged and  (xrtified,  and  the  said  record,  or  any 
office  copy  tiMreot  shaU  be  admitted  as  evi- 
dence in  all  courts  of  this  State,  and  shall  be 
valid  and  conclusive  evidence,  aa  If  said  deed 
had  been  in  all  respects  acknowledged  and  the 
aclmowledgment  certified  in  accordance  with 
the  then  existing  law."  Chapter  110,  vol  21. 
Iawb  of  Delaware,  page  250. 

A  statute  identical  with  the  above,  except 
that  1905  was  substituted  for  1805,  was  enact- 
ed In  1907,  and  similar  statutes  In  1900,  1911 
and  1913  with  some  trifling  and  unimportant 
orateslons,  the  general  purpose  of  prior  acts 
being  preserved  as  to  deeds  dated  later. 
Th^  statutes  do  not  validate  defective  titles, 
but  cure  defects  in  the  records  of  deeds  by 
validating  such  records  when  the  acknowl- 
edgments to  the  deeds  are  defective  In  cer- 
tain particulars. 

Two  questions  arise  in  this  case,  viz.:  Is 
the  cCTtlflcate  of  the  notary  public  really  de- 
fective, and,  if  so,  was  it  cured  by  the  above 
quoted  statute,  or  any  of  the  snbsequent 
ones? 

[1, 2]  It  seems  to  be  well  settled  that  a 
certlBcate  of  acknowledgment  will  not  be  con- 
sidered defective  If  there  has  been  a  sub- 
stantial compliance  with  the  law.  Presum- 
ably public  officers  do  their  duty.  In  add!- 
tion,  resort  may  be  had  to  Oi»  deed  to  sup- 


port the  sufficiency  of  the  certificate.  Sum- 
ner T.  AQtch^,  29  Fla.  197.  10  South.  5^, 
14  L.  R.  A.  815,  80  Am.  St  Bep.  100;  Chand- 
ler V.  Spear,  22  Vt  388. 

[3]  By  the  case  stated  it  appears  that  the 
deed  In  question  was  duly  signed  and  sealed 
by  the  party  therein  named  as  grantor. 
Whether  it  was  In  &ct  properly  acknowledged 
by  such  grantor  does  not  appear.  Informa- 
tion on  the  subject  was  probably  lacking  be- 
cause the  grantor,  the  attesting  witness  and 
the  notary  public  are  dead.  It  does  appear, 
however,  that  the  acknowledgment,  whether 
taken  or  not  had  not  been  certified  strictly  in 
conformity  with  the  requirements  of  law 
necessary  to  admit  It  to  be  recorded,  because 
It  does  not  appear  by  distinct  averment  in 
It  that  the  grantor  in  the  deed,  Mary  McCIaf- 
ferty,  had  acknowledged  It  to  be  her  deed. 
The  certificate  is  contradictory,  in  that  it 
said  that  "Catherine  McClaflerty,  party  to 
this  Indenture"  personally  appeared  and  ac- 
knowledged the  deed  to  be  her  deed,  whereas 
Catherine  McClafferty  was  not  a  party  to 
the  deed  and  Mary  was,  for  admittedly  Mary 
signed  and  sealed  it  as  grantor  and  Cather- 
ine did  not  This  variance  is  on  the  face  of 
it  the  result  of  an  error  In  stating  a  fact 
viz.,  the  fact  that  Mary  acknowledged  the 
deed.  That  It  was  a  clerical  mistake  Is  dem- 
onstrated by  observing  that  the  notary 
public  who  made  the  certificate  was  one  of 
the  attesting  witnesses  to  the  signing  and 
sealing  of  the  deed  by  Mary,  a  party  to  the 
deed.  The  certificate  should,  of  course,  show 
that  the  person  who  appeared  before  tbe  offi- 
cer and  acknowledged  the  deed  was  the  one 
wbo  In  fact  signed  It  If,  however.  It  appears 
with  reasonable  certainty  from  the  certificate 
and  deed,  considered  together,  that  the  gran- 
tor In  fact  acknowledged  the  Instrument  tbe 
certificate  will  be  deemed  sufficient  1  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  542,  and  cita- 
tions; 1  Gyc.  685,  and  stations. 

The  rule  is  thus  stated  In  the  first  edition 
of  the  £lncyclopedia  of  Law,  page  156,  for 
which  many  cases  were  dted: 

"A  certificate  must  be  construed  with  refer- 
ence to  the  instrument  it  is  attached  to,  and 
the  instrument  la  allowed  to  help  out  the  con- 
struction of  the  certificate.  And  If  the  certifi- 
cate is  inconsistent  with  the  instrument  and 
ambiguous,  the  court  will  look  to  the  instrn- 
ment,  or  any  part  of  It,  together  with  the  cer- 
tificate, in  order  to  arrive  at  the  true  meaning 
of  the  officer." 

Applying  this  rule  It  Is  clear  that  the  cer- 
tificate Is  sufficient 

[4]  It  Is  also  clear  that  If  the  acknowl- 
edgment be  defective.  It  was  cured  by  the 
statute  above  referred  or  by  later  atatntes 
of  like  Import 

It  follows,  therefore,  that  the  defeudant 
was  not  entitled  to  decline  to  accept  the  title 
to  the  land  in  question,  and  Judgment  should 
have  been  rendered  below  for  the  plaintiff, 
and  not  for  the  defendant. 

The  Judgment  of  the  court  below  will  be 
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reversed  and  Jndgment  entered  for  the  plain- 
tiff below,  the  plaintiff  in  error,  for  two  hun- 
dred dollars,  together  with  costs,  indnding 
the  costs  In  this  court  on  the  writ  of  error. 


In  re  SBOURnr  TRUST  ft  8AFB  DEPOS- 
IT CO. 

(Court  ct  Cbaneerr  of  Delaware.  Aug.  4, 
1814.) 

1.  SZieDTOBS  AND  AnidRIBIBATOBS  (|  188*)— 

Sau  of  Real  Estate  —  Adiunistbatob 

WITH  THK  Will  Annkxed— "Period." 
Under  24  Del.  Laws,  c.  235,  providiofc  that 
when  real  estate  ia  deviaed  for  life,  and  there- 
after  to  be  aold,  and  no  person  is  authorized  to 
make  the  sale,  the  person  who  shall  have  the 
execution  of  the  will  at  the  period  when  such 
sale  is  to  be  made  shall  have  authority  to  make 
the  sale,  an  administrator  with  the  will  annex- 
ed ma;  make  such  sale,  where  the  executor  died 
before  the  life  tenant,  even  though  the  admin- 
istrator was  not  appointed  until  after  the  death 
of  the  life  tenant,  since  the  word  "period,"  as 
used  in  the  statute,  does  not  mean  the  instant 
of  the  death  of  the  life  tenant,  but  includes  the 
time  elapsing  after  his  death. 

[Ed.  Note.— For  other  cases,  see  Exeentors 
and  Administrators,  Cent  Dig.  H  660-566.  668- 
575;  Dec.  Dig.  S  138.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Period.] 

2.  EXBCUTOBB  AND  AnHiniSTBATOBS  (|  138*) 

—Sale  or  Bicax.  Bstatb— Obdeb  of  Coitbt. 
Where  an  administrator  with  the  will  an- 
nexed is  clearly  entitled,  under  24  Del.  Laws, 
c  235,  to  sell  real  estate  pursuant  to  the  terms 
of  the  will,  am  order  of  the  court  authorbdng 
such  sale  is  unnecessary. 

[Ed,  Note.— For  other  eases,  see  Executors 
and  Administrators,  Cent  Dig.  H  660-666,  668- 
575;  Dec  Dig.  {  iSS.*} 

Petition  by  the  Security  Trust  &  Safe  De- 
posit Company,  administrator  with  the  will 
annexed  of  Hannah  M.  Darlington,  deceased, 
for  an  order  to  sell  real  estate  puiauant  to 
the  will.  Order  denied. 

Benjamin  Nlelds,  of  Wilmington,  tor  peti- 
tioner. 

THE  CHANCELLOR.  Hannah  M.  Dar- 
lington, by  her  will,  gave  to  Anna  and  Emily 
Webb  real  estate  In  Wilmington  for  their 
lives  and  the  life  of  the  survivor  of  them, 
and  directed  that  upon  the  death  of  the  sur- 
vivor the  real  estate  should  be  sold  and  the 
proceeds  arising  therefrom  divided  among 
certain  persons  named.  She  also  appointed 
an  executor,  who  died  in  the  life  of  the  life 
tenant,  and  the  Security  Trust  &  Safe  De- 
posit Company  has,  since  the  death  of  the 
life  tenant,  become  administrator  d.  b.  n.  c. 
t.  a.  It  has  filed  a  petition  for  an  order  au- 
thorizing it  to  sell  the  real  estate  mentioned 
in  the  above  will,  and  distribute  the  pro- 
ceeds arising  therefrom  to  and  among  the 
persons  entitled  thereto,  as  provided  lu  the 
will.  The  administrator  has  doubts  as  to 
Its  authority  to  make  the  sale  without  an  or- 
der of  this  court 

[11  The  statute  of  1907,  supplementing 


prior  similar  statutes,  provides  that  if  by 
will  real  estate  be  devised  to  a  person  for 
life  and  thereafter  "to  be  sold,  and  no  person 
be  authorized  to  make  said  sale,  the  person 
or  persons  who  shall  have  the  execution  of 
said  will  at  the  period  when  such  sale  la 
directed  to  be  made,  or  the  survivor  or  sur- 
vivors of  them,  if  several,  shall  have  au- 
thority to  sell  said  t&lI  estate  in  execution 
of  said  devise."  Volume  24,  c.  235,  p.  640, 
Laws  of  Delaware,  approved  March  14,  1907, 
This  statute  fits  this  case.  There  Is  here  a 
devise  for  life,  a  direction  that  thereafter 
the  land  devised  be  sold  and  the  proceeds 
divided,  and  no  one  Is  appointed  to  make  the 
sale.  The  duty  to  do  so  would  have  devolved 
on  the  executor  named  in  the  will  If  be  had 
survived  the  life  tenant  But  when  the  time 
arrived  for  the  performance  of  this  duty, 
viz.,  after  the  death  of  the  Ufe  tenant,  the 
executor  was  dead  and  no  one  at  and  im- 
mediately after  tbe  death  of  the  life  tenuit 
had  the  execution  of  the  wiU.  After  an  In- 
terval the  petitioner  became  administrator 
with  the  wUl  annexed,  and  tiiereafter,  and 
now,  has  the  execution  of  the  wllL  The 
word  '^rlod"  used  In  the  statute  does  not 
mean  the  Instant  of  the  death  of  the  life 
tenant,  bnt  Is  the  time  lapsing  after  the 
death  of  the  life  tenant  In  other  words,  be- 
ing an  enabling  act,  intended  to  aid  and  not 
to  obstmct  the  free  execution  of  the  wishes 
ot  a  testator  for  the  conversion  of  real  estate 
into  money,  for  the  purposes  shown  in  the 
will,  it  should  be  liberally  comstrued,  if  nec- 
essary; but  er^i  a  reasonable  oonstrucUon 
Is  that  whoever,  at  any  time  after  the  death 
of  the  life  tenant  has  the  execution  of  the 
will  may  sell  and  so  convert  the  real  estate 
Into  money  fOr  snch  purposes. 

The  case  of  Chandler  v.  Delaplaine,  4 
Del.  Ch.  503,  decided  in  1872,  relates  to  a  dif- 
ferent statute.  There  the  executrix  was  the 
life  tenant,  and  the  statute  then  In  force  did 
not  seem  to  the  court  to  authorize  a  conver- 
sion by  one  who  being  the  life  tenant  could 
not  exercise  a  power  which  by  the  will  could 
be  exercised  only  after  the  death  of  the  life 
tenant  Such  a  situation  is  relieved  by  the 
statute  of  1907,  above  referred  to. 

The  words  "or  the  survivor  or  survivors 
of  them,  if  several,"  contained  in  the  stat- 
ute of  1907,  while  confusing  to  a  certain 
extent  and  possibly  inapt  as  used,  still  have 
no  application  here,  and  do  not  alter  the 
view  above  expressed  as  to  the  general 
scope  and  effect  of  the  statute. 

[2]  It  being  clear,  therefore,  that  the  ad- 
ministrator d.  b.  n.  c  t.  a.  of  Hannah  M. 
Darlington  had,  under  the  statute  of  1907, 
power  to  sell  the  real  estate  pursuant  to  the 
will,  it  is  unnecessary,  and  therefore  Improp- 
er, that  an  order  should  be  made  in  the  mat- 
ter, and  the  prayer  of  the  petition  is  there- 
fore denied. 

Let  an  order  be  entered  accordingly. 
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SECURITT  TRUST  &  SAPE  DEPOSIT  CO. 
MARTIN  et  «]. 

(Court  of  Ohancerr  of  Delaware   J11I7  28, 
1914.) 

TBUnS   n  14T*)— IMTEMBT  OT  Ghsiui  Qu> 

Tsuar— ASSIQNABILITT, 

Under  a  will  giving  proper^  to  trastees  to 

S3  tbe  income  to  the  teBtator  b  grandson  for 
e,  and  to  expend  any  portion  of  the  principal 
for  hiB  maintenance  and  education  daring  his 
minority  aa  the  trnatee  might  in  his  Judgment 
deem  best,  with  no  restraint  on  the  Venation 
by  the  beneficiary  of  bis  right  to  the  income, 
nor  direction  to  pay  the  income  only  to  him,  nor 
luthorisation  to  the  trustee  to  withhold  any 
part  of  the  income,  nor  any  circumstance  show- 
ing that  the  trust  was  a  spendthrift  trust,  the 
beneficiary,  after  attaining  his  majority,  could 
assign  his  right  to  the  income,  and,  having  as- 
■igned  it  as  security  for  the  repayment  of  mon- 
ey borrowed  by  him,  the  trustee  should  uay  the 
income  to  the  assignee,  especially  where  no  nn- 
fairaess  was  suggested,  and  the  heneficiary  was 
asking  that  the  income  be  paid  to  the  assignee. 

[Ed  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  192;  Dec  Dig.  |  147.*] 

Bill  for  instructions  by  the  Secnrlty  Trust 
A  Safe  Deposit  Company,  trustee  for  Jamea 
WblUdln  Wore  McClymont,  against  Isaac  8. 
Martin  and  another.  Decree  In  accordance 
with  opinion. 

Bill  by  trustee  for  Instructions.  Margaret 
Ware,  by  itm  4  of  her  will,  dated  July  1, 
1904,  gave  the  residue  of  her  estate  to  a 
trustee  for  the  following  purposes: 

"In  trust,  however,  for  the  use,  benefit  and 
behoof  of  my  grandson  James  Whilldin  Ware 
HcClymont,  to  pay  the  said  James  Whilldin 
Ware  McClymont  for  and  during  his  natural 
life  the  clear  yearly  income  after  alt  expenses 
are  paid,  of  any  real  estate  I  may  die  seised  of, 
or  tiiie  interest  on  any  som  of  money  that  I 
may  die  seiaed,  which  sum  of  money  I  hereby 
order  my  trustee  as  aforesaid  to  Inv^  in  sncb 
manner  as  he  in  his  Judgment  may  deem  best; 
tnd  to  expend  any  iMrtion  of  the  principal  of 
the  said  estate  or  tmst  fnnd  for  the  mainte- 
atnce  and  education  of  the  said  James  Whilldin 
Ware  McClymont  daring  his  minority  as  the 
■aid  Gordon  Chambers,  trastee,  as  aforesaid 
may  In  his  judgment  deem  best.  •  *  *  " 

At  the  date  of  the  will  the  beneficiary  was 
14  years  of  age.  He  surrtred  the  testatrix, 
who  died  September  27,  1908.  On  January 
15, 1913,  more  than  a  year  after  he  obtained 
his  majority,  McClj-mont,  to  secure  repayment 
of  a  loan  of  money  made  that  day  to  him  by 
Isaac  S.  Martin,  executed  an  absolute  as- 
signment of  all  Interest  which  the  assignor 
had  In  the  trust  estate,  and  notice  thereof 
was  glren  to  the  traste&  The  trustee  asks 
to  be  instructed  as  to  whom  to  make  paym^t 
of  the  Income.  A  Joint  answer  was  filed  by 
McClymont,  the  assignor,  and  Martin,  the 
assignee,  setting  up  the  voluntary  transfer, 
and  asking  that  the  net  Income  be  paid  to 
Martin,  in  accordance  with  the  assignmeut, 
or  until  it  be  canceled  by  Martin. 

The  case  was  heard  by  agreement  on  bill 
and  answer*  and  on  c^taln  ezhlbita  as  erl* 
deoce. 


Benjamin  Nlelds,  of  Wilmington,  for  com- 
plainant Ouy  W.  Qfndon.  of  Mew  ToA  City, 
for  defendants. 

THE  CHANCELLOR.  The  question  raised 
in  this  case  la  a  simple  one,  and  has  been  set- 
tled by  decisions  In  this  state  and  elsewhere. 
Pr(H)erty  was  given  by  will  In  trust  to  pay 
the  clear  yearly  income  to  a  grandson  of  the 
testatrix  for  life,  and  with  power  In  the 
trustee  to  expend  for  the  maintenance  and 
education  ot  the  grandson,  during  bis  minori- 
ty, such  portion  of  the  principal  as  the  trus- 
tee should  In  his  Judgment  deem  best  At  the 
date  of  the  will,  the  grandson  was  a  minor, 
and  about  1%  years  after  attaining  his  ma- 
jority he  assigned  his  Interest  in  the  income 
as  security  for  money  which  be  borrowed 
and  gave  a  power  of  attorney  to  bis  creditor 
to  collect  from  the  trustee  the  income  until 
the  debt  should  be  paid.  Both  the  cestui 
que  trust  and  his  assignee,  by  their  Joint 
answer,  ask  that  the  trustee  carry  out  the 
bargain.  There  Is  no  suggestion  ol  unfair- 
ness in  the  arrangement  The  trustee  says, 
through  Its  counsel,  that  ttie  Interest  la  not 
alienable. 

It  is  clear  that  there  Is  an  active  trust, 
and  the  beneficiary  has  no  right,  title  or  In- 
terest, except  to  receive  the  income  for  life. 
There  is  in  the  will  no  restraint  on  the  alien- 
ation by  the  beneficiary  of  his  right  to  the  in- 
come during  his  life.  Neither  is  there  a  con- 
dition, or  other  limitation,  or  even  a  quail- 
QcatloD,  directly  or  indirectly,  stated  or  in- 
ferable, which  would  hamper  the  right  of  the 
beneficiary  to  do  with  his  own  as  he  pleases. 
There  Is  no  direction  to  pay  the  income  into 
the  hand  of  the  beneficiary  only,  nor  a  dis- 
cretion or  power  in  the  trustee  to  wltlUi(dd 
from  liim  any  part  of  the  net  income,  or  any 
drcumstance  whatever,  in  out  of  the  wUl. 
to  show  that  it  was  what  Is  called  a  spend- 
thrift trust  Neither  is  It  a  trust  for  the 
maintenance  and  support  only,  or  a  trust 
fOT  maintenance  of  a  person  not  sul  Juris,  or 
a  trust  for  a  married  .woman.  There  is 
no  occasion  to  consider  in  this  case  whether 
the  Interest  at  the  ben^dary  could  be  reach- 
ed In  this  case  by  his  creditors  without  an 
assignment  by  him. 

The  sole  and  simple  question,  then,  la 
whether  the  Iwneflclary  of  a  trust  created 
to  pay  net  Income  to  him  for  Ills  life,  with 
a  gift  of  the  principal  to  others  in  remainder, 
may  voluntarily  assign  his  Interest  as  securi- 
ty for  the  repayment  of  money  borrowed  by 
him.  Text-book  writers  and  courts  have  al- 
ways and  everywhere  recognized  that  such 
an  Interest  is  alienable.  Lorlng  in  Ills  valu- 
able work,  "A  Trustee's  Handbotric,"  states 
it  thus  at  page  60  (2d  Ed.): 

"In  the  absence  of  restraint  hy  the  terms  of 
the  settlement,  or  statute,  the  b^eficial  estate 
may  be  alienated  as  freely  as  any  other  proper- 
ty. See,  also,  1  Perry  on  Tnuta,  I  SSm.  and 
2  Perry  on  Trusts,  i  827a. 
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In  tblfl  state  this  gBmeal  prlndple  Has  been 
repeatedly  tect^ized.  In  ibe  caw  of  Newell 
T.  Aforgan,  2  Har.  22S,  230.  the  Court  of  Er- 
rors and  Aiq;>eal8  said: 

"The  ceneral  principle  in  equity  b,  that  a 
cestui  que  trust  has,  in  moat  respects,  the  same 
power  over  the  trust  estate,  as  owners  of  le- 
gal estates  are  possessed  of;  and  the  trust  es- 
tate is  .in  general  liable  in  the  same  manner  as 
a  leaal  estate,  except  In  respect  of  dower. 
*  *  *  The  cestui  que  trust  may  alien  it,  and 
any  legal  conveysnce  or  assurance  by  him  has 
the  same  effect  and  operation  upon  the  trust  as 
it  would  have  had  at  law  upon  ^e  Iwtl  es- 
tate." 

A  trust  for  the  general  benefit  of  a  person 
aul  juris,  and  not  limited  to  maintenance  only, 
vests  in  the  beneficiary  an  interest  trans- 
missible tbrougb  Mm  and  so  would  be  assign- 
able by  blm.  Gray  v.  Cortlt,  4  Del.  Oh.  136. 
In  general,  all  vested  Interests  are  trans- 
ferable by  the  person  entitled  thereto.  Kean'a 
lessee  V.  HofTecker,  2  Har.  103,  112,  29  Am. 
Dec.  336;  In  re  Nelson's  Estate,  9  Del.  Oh. 
1,  22,  74  Atl.  851 ;  In  re  Twaddell,  110  Fed. 
145  (U.  S.  District  Court  for  Delaware). 
There  are  other  citations  which  could  be 
made  to  sui^rt  the  same  propositions.  In- 
deed, there  la  no  case,  or  even  a  dictum, 
which  taaa  been  dtM,  or  found,  to  bold  the 
contrary.  A  consideration  of  all  the  cases 
cited  by  counsel  for  the  trustee  shows  that 
not  Mie  of  them  holds  that  a  pare  and  simple 
eQUitable  life  estate,  such  as  this  one.  Is  not 
assignable  by  the  voluntary  act  of  the  bene- 
ficiary. Beyond  qaeatlon.  thai,  the  assign- 
ment made  by  Mc01ym<mt  to  Martin  was 
valid,  and  unless  or  until  the  debt  is  paid, 
the  assignee  is  entitled  to  have  from  the 
trustee  the  net  inctHne  of  the  trust  estate, 
which  would  otherwise  have  been  paid  to 
McGlymont  The  costs  should  be  put  on  the 
complainant 

Let  a  decree  be  entered  accordingly. 


In  re  BEEVES. 

(Court  of  Chancery  of  Delaware,   July  17, 
1914.)  . 

1.  Wills  (|  605*)  —  CoNsrancnoir  —  Estates 
Cbeatbd— "Estatb  Tail.** 

A  devise  to  one  and  the  lawful  heirs  of 
his  body,  but  if  he  die  and  leave  no  lawful  is- 
sue of  his  body  thea  over  to  another,  creates 
an  "estate  tail"  in  the  first  devisee. 

[Ed.  Note.~For  other  cases,  see  Wills,  Cent 
Dig.  fS  1360-1365 ;  Dec.  Dig.  |  605.* 

For  other  definitions,  see  Words  aod  Phrases, 
First  and  Second  Series,  Estates  Tail.] 

2.  Estates  Tail  (f  4*>— Rights  oj-  Tenant^ 
Alienation. 

In  the  absence  of  statute  a  tenant  in  tail 
rannot  alien  for  a  longer  period  than  his  own 
life,  and  cauoot  devise  the  land ;  nor  is  it  lia- 
ble for  his  debts,  except  to  the  extent  of  his  life 
interest,  and  at  bis  death  the  next  taker  is  en- 
titled thereto,  not  by  descent  from  the  tenant  in 
tail,  but  as  substituted  devisee. 

[Ed.  Note.— For  other  cases,  see  Estates  Tail, 
Cent.  Dig.  S  4;  Dec.  Dig.  4.*] 


8.  INSAITE  FSBSOKS  ((  69*)— PlOPIBTT— JuSXS- 

DicnoN  OF  ConBTB— Election. 

The  Court  of  Chancery  may  make  an  elec- 
tion for  a  lunatic,  that  right  being  vested  in  the 
courL  and  not  in  the  committee,  since  it  la  a 
-judicial,  and  not  a  ministerial,  detemdnadtm. 

[Kd.  Note. — For  other  cases,  see  Insane 
sons.  Cent  Dig.  |  U6;  Dec  Dig.  1  68.*] 

4.  Estates  Tail  (J  2*.)— Statutobt  Modhtca- 
TiONs— Right  to  Convey  in  Fee  Simple. 

Rev.  Code  1852.  amended  to  1893,  p.  631, 
c.  83,  8  27,  empowering  a  toisnt  in  tail  to  alien 
the  land  in  fee  simple,  does  not  abolish  estates 
tail,  but  only  gives  the  tenant  a  personal  right 
to  dock  the  entail  by  making  the  sale. 

[Ed.  Note.— For  other  cases,  see  Estates  Tail, 
Cent.  Dig.  S  2;  Dec.  Dig.  (  2.*] 

5.  Insane  Pebsons  (|  69*)— Juribdzctiok  or 

ChANCSST— SUFIBTISOBT  POWERS. 

While  the  Court  of  Chancery  had  no  power 
independent  of  statute  to  adjudicate  a  person  to 
be  a  lunatic,  it  did  have,  independent  of  statute, 
general  supervisory  powers  over  the  conduct  of 
the  committee  or  trustee,  as  part  of  its  general 
authority  over  trusts,  trustees,  and  fiduciaries. 

[Gd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  |  U6;  Dec  Dig.  }  6».*] 

6.  Insane  Pebsohs  ^  70*)— Pbopebtt  and 
Conveyances— JuBiBDioTXON  ov  Coubt— Es- 
tate Tail. 

Under  the  statute  authorizing  the  trustee 
of  an  insane  person,  appointed  by  the  Court  of 
Chancery,  to  do  whatever  Is  neceasai?  for  the 
care,  preservation,  and  increase  of  the  estate, 
the  court  may  order  the  trustee  of  a  lunatic 
holding  an  estate  tail  to  sell  the  estate  in  fee 
simple,  thereby  docking  the  entail,  where  sucfa 
a  course  is  to  the  advantage  of  the  estate. 

[EH.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  $(  115, 117 ;  Dec  Dig.  S  70.*] 

7.  Insane  Persons  (8  69*)— Pbopebtt  amd 

GONVBTANCES— JUBISDICTION  OF  CoUBT— Bt- 

raciSE  or  PowEBs. 

The  rule  tbst  equity  will  not  enforce  an 
unexecuted  power,  or  core  a  defective  execution 
of  a  power,  does  not  apply  to  a  property  right 
held  by  a  lunatic,  the  exercise  of  which  right  is 
to  the  benefit  of  his  estate. 

[Ed.  Note— For  other  cases,  see  Insane  Par- 
sons, Cent.  Dig.  1 116;  Dec  Dig.  |  69.*] 

8.  Insane  Pebsons  70*)— Pbofebty  and 
Conveyances— JuBisDicnoN  or  Court— EJs- 
TATEs  Tail. 

The  statute  aothorizli^  the  trustee  of  a 
lunatic  who  sells  land  to  convey  as  full  a  title 
as  the  insane  person  had  at  the  time  of  sale 
does  not  prevent  the  court  from  exercising  for 
the  benefit  of  an  insane  tenant  in  tail  his  right 
to  enlarge  the  estate  by  conveying  it  in  fee. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Gent.  Dig.  §S  116,  117  ;  Dec  Dig.  fi  70.*] 

Petition  by  Frank  H.  Davis,  as  trustee  for 
William  Reeves,  an  insane  person,  for  an  or- 
der to  sell  real  estate.  On  motion  by  Stephen 
Taylor  to  dismiss  the  petition,  in  so  far  as 
it  asks  for  an  order  to  convey  a  fee  simple 
title.   Dented,  and  order  for  sale  entered. 

Petition  to  bar  an  estate  tall.  Edward 
Taylor,  who  died  on  or  about  March  30,  1897, 
by  his  will  probated  in  Sussex  county,  dispos- 
ed of  a  farm  in  Broad  Creek  hundred  and 
certain  lots  of  land  In  Laurel,  as  part  of 
his  residuary  estate,  by  the  following  pro- 
vision: 

"I  give  and  devise  to  my  wife,  Martha  Taylor, 
all  the  residue  of  my  property,  real,  personal  or 
mixcil.  to  be  held  by  her  for  and  during  the 


*For  otbar  cases  tm  same  toplo  and  sactloa  NUMBER  In  Dec.  DIs.  ft  Am.  Dig.  Key-No.  Series  *  Rap'r  Indues 


Digitized  by 


Google 


Del) 


.IK  RB*  BEEVES 


247 


period  ot  her  natanl  Ufe  or  widowhood,  and  for 
her  to  properly  edaeate  and  clothe  the  boy,  Wil- 
Ikm  ReeTU,  that  I  now  have  with  me,  and  at 
th«  death  or  marriage  of  my  said  wife,  Martha, 
whichever  first  occurs,  then  it  is  my  will  that 
tbe  whole  of  my  said  property  go  to  my  boy 
William  Beeves,  if  he  then  be  living,  to  him  and 
the  lawful  beirs  of  bis  body  forever,  but  in  tbe 
event  of  him  the  said  William  Beeves  dying  and 
leaTioE  no  lawful  issue  of  his  body,  then  for 
the  whole  of  said  property  to  go  to  niy  nephew, 
Strahen  Taylor,  Us  heirs  and  assigns  forever, 
or  ui  tiie  event  of  tbe  said  William  Beeves  dy- 
ing before  the  death  or  marriage  of  my  said 
wife,  Martha,  then  and  in  that  case  I  desire 
that  the  said  property  upon  her  death  or  mar- 
riage pass  immediately  to  my  said  neidiew, 
Stephen  Taylor,  to  tdm  And  his  hdrs  and  as- 
signs forever." 

Martha  Taylor  Burrlred  the  testator,  and 
died  on  Angnst  9,  1898.  William  Reeves  la 
nnmarried,  and  on  September  30,  1898,  was 
adjudged  a  lunatic,  and  Jolxa  H.  Elliott  was 
appointed  trustee  for  htm  by  the  Chancellor 
<m  Janaary  12.  1899.  Since  1902  WUliam 
Reeves  has  been  an  inmate  of  tbe  Delavrare 
State  Hospital  at  Famhurst,  a  hospital  for 
the  insane,  and  debts  contracted  for  his  sup- 
port and  care  there  are  unpaid.  On  June  1, 
1914,  John  H.  Elliott  was  removed  as  trus- 
tee and  Fxsnk  H.  Dftvlg  appointed  In  bis 
place. 

!nie  trustee  appointed  for  William  Beeves 
by  petition  asks  leave  to  sell  the  land  which 
the  lunatic  holds  as  tenant  In  tail,  and  that 
be  be  authorized  to  sell  and  convey  It  as  a 
fee  simple  and  not  a  fee  tall.  The  reasons 
for  askinK  for  an  order  to  convert  the  realty 
into  personalty  are,  that  the  land  Is  in  part 
unimproved  and  vacant  lots  of  land,  and  the 
rest  an  untenanted  farm  with  untenantable 
buildings.  There  are  debts  contracted  for 
the  care  and  maintenance  of  the  lunatic,  and 
a  sale  is  asked  for  for  this  reason  also. 

By  statute  in  Delaware  a  person  having  a 
legal  or  equitable  estate  In  fee  tail  is  em- 
powered to  alien  tbe  land  In  fee  simple  by 
deed  in  the  same  manner  and  as  effectually 
as  if  bis  estate  were  In  fee  simple.  Revised 
Code,  c.  83,  f  27,  p.  631.  A  statute  gives  to 
tbe  Court  of  Chancery  the  care  of  insane 
persons  so  &r  as  to  appoint  trustees  for 
tbem  to  take  chat^e  of  them  and  manase 
their  estates.  A  trustee  is  by  law  empower- 
ed to  do  whatever  is  necessary  for  the  care, 
preservation  and  Increase  of  his  estate.  If 
It  appears  to  the  Chancellor  proper  to  sell 
aay  real  estate  of  an  Insane  person,  he  may 
direct  snch  sale  to  be  made  by  the  trustee, 
and  "the  trustee  shall  make  a  deed  to  the 
parchaser.  wbldi  shall  convey  aa  fall  a  title 
to  fl»  land  as  tbe  insane  parson  had  at  tbe 
time  of  the  sale,  snbject,  however,  to  any 
Ilea  properly  existing  against  it  at  that  time." 
The  OianceUw  Is  given  power  to  aatborlze 
the  expoidltnre  of  tiie  proceeds  of  tbe  sale 
of  land  of  a  Innatic  fbr  his  support,  or  ben- 
efit; or  for  tbe  repair,  or  improvem«it  of 
bis  real  estate. 

S^hen  Taylor,  tbe  tenant  In  remainder 
>fter  the  estate  of  William  Beeves,  was 


brought  Into  court  by  a  rule  to  show  cause, 
and  has  been  heard  by  counsel  In  opposition 
to  a  sale  to  dock  the  entail,  if  there  be  a 
fee  tall. 

The  cause  was  heard  on  a  motion  by  the 
solicitors  for  Stephen  Taylor  to  dismiss  the 
petition,  so  £ar  as  It  asks  for  an  order  to 
sell  and  cmvey  a  fee-simple  title. 

David  J.  Belnhardt,  of  WIlmli^Eton,  and 
Daniel  J.  Layton,  Jr.,  of  Georgetown,  for  pe- 
titioner. Henry  Bidgely  and  W.  Watson  Har- 
rington, both  of  DovOT,  for  toiant  in  re* 
mainder. 

THB  G^ANOELLOB.  [1]  Tbe  trustee  bas 
assigned  snfficioit  reasons  for  selling  tbe  land 
hdd  1^  tbe  lunatic;  He  also  asks  that  when 
sold  it  be  sold  and  oonv^ed  as  a  fee-sim- 
ple estate  and  not  as  an  estate  taU.  It  Is 
not  admitted  by  tbe  counsel  for  tbe  tenant 
in  remainder  after  tbe  estate  of  the  lunatic 
that  there  is  an  estate  tall,  tbougb  no  dis- 
cussion of  this  p<dnt  was  had  at  the  ail- 
ment It  seems  clear  tbat  WlUlam  Beeves, 
tbe  lunatic,  took  an  estate  tall  under  the 
wiU  of  Edward  Taylor.  After  the  life  es- 
tate to  bis  wife,  tbe  testator  gave  bis  resid- 
uary estate  to  William  Reeves,  and  tbe 
lawful  heirs  of  bis  body  forever,  bnt  if  be 
die  and  leave  no  lawful  issue  of  his  body, 
then  over  to  Stephen  Taylor.  A  devise  to 
one  and  tbe  heirs  of  bis  body  is  a  typical 
case  of  a  fee  tall.  But  tbe  ^ft  over  If  he 
die  and  leave  no  lawful  issue  of  his  body 
would  create  an  estate  tall,  evea  without 
the  preceding  words,  for  th^  would  imprat 
an  indefinite  failure  of  issue.  Hawkins  on 
Wills,  *218;  Forth  v.  Chapman,  1  P.  Wms. 
6G3 ;  Tiffany  on  Modem  Law  at  Real  Prop- 
erty, I  2S.  And  see  note  to  Martin  v.  Roach, 
1  Har.  492. 

[2]  Assumii^  tben,  that  WUliam  Reeves 
has  a  l^al  estate  tall  tn  tbe  land,  be  could. 
If  mentally  competent  to  do  so,  tUtea  the  land 
in  fee  simple,  la  the  same  manner  and  as 
effectually  as  if  the  estate  were  held  in  fee 
simple.  This  Is  tbe  right  ^ven  by  statute 
in  Delaware.  Without  sndi  relief  a  tenant 
in  tail  could  not  alien  the  land  for  a  period 
longer  than  his  own  life,  and  could  not  devise 
it  At  his  death  the  next  taker  would  b» 
entitled,  not  by  descent  from  him,  bnt  as  a 
substituted  devisee.  At  common  law  It  would 
be  liable  for  his  debts  to  the  extent  only  of 
his  interest  for  life. 

[3]  It  is  urged  by  the  trustee  tbat  In  Del- 
aware a  sale  of  land  held  in  fee  tail  made 
on  execution  on  a  Judgment  against  the  ten- 
ant in  tall  passed  to  tbe  purchsser  a  fee 
simple;  1.  e.,  the  remainder  as  well  as  the 
estate  of  the  defendant  in  tbe  Judgment,  and 
cites  Draper  v.  Draper,  S  Har.  858,  and  Twil- 
ley  V.  Carey,  2  Boyce  (25  Del.)  414,  86  AtL 
617.  But  It  Is  not  necessary  in  this  case  to 
ap  hold.  Neither  is  it  necessary  to  agree 
tbat  the  statutes  respecting  sales  of  land  by 
Judicial  process  allow  a  sale  of  land  held 
In  fee  tall  as  tbougb  it  were  bold  in  fee  slm- 
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pie.  It  Is  settled,  however,  tbat  a  Goart  <tf 
Chancery  may  make  an  electltm  tor  a  1  ana- 
tic.  1  Pomeroy  on  Baalty  Jnrlsiiradence,  | 
610.  It  may  elect  for  an  Insane  widow  to 
take  either  the  testamentary  prorlalon,  or 
under  the  law.  Van  Steenwycfe  v.  Washburn, 
89  Wis.  483,  17  N.  W.  289,  48  Am.  Rep.  532 ; 
Penhallow  t.  KhnbaU,  61  N.  H.  696;  In  re 
Andrews,  92  Mich.  449,  52  N.  W.  743,  17  L. 
R.  A  296.  It  may  renounce  a  legacy  to  a 
lunatic^  If  it  appears  beneficial  to  the  lunatic 
to  do  BO.  Harding  t.  Harding,  140  Ey.  277, 
130  S.  W.  1098,  Ann.  Gas.  1912B,  526  (1910), 
where  the  court  said: 

"The  tKct  that  the  right  to  elect  Is  a  peraonal 
one  does  oot  interfere  with  the  right  of  the 
court  to  elect  when  the  iadividoal  who  might 
make  the  election  la  aliva  but  incapable  of  do- 
ing so." 

It  is  the  court,  and  not  the  committee,  that 
may  elect,  because  the  election  Is  a  Judicial 
and  not  a  ministerial  determination.  A 
choice  is  involved.  A  right  to  elect  for  a 
lunatic  does  not  flow  from  a  mere  power  to 
manage  hla  property,  for  that  Implies  a  title 
to  the  thing  to  be  managed ;  nor  does  it  flow 
from  a  right  to  sue  for  and  recover  prop- 
erty of  the  lunatic.  Kennedy  v.  Johnston, 
66  Pa.  451,  3  Am.  Rep.  650;  Penhallow  v. 
Kimball,  61  N.  H.  596. 

[4]  Estate  tails  are  not  abolished  In  Dela- 
ware, and,  until  docked  by  an  alienation,  ex- 
ist and  persist.  The  right  to  dock  the  entail 
is  personal,  and  the  tenant  In  tail  could  not 
be  forced  to  act  under  the  statute. 

[E,  I]  For  the  tenant  in  remainder  after 
the  estate  of  William  Reeves,  It  is  urged  that 
the  right  of  the  Court  of  Chancery  over  the 
lunatic  and  his  property  only  exists  by  vir- 
tue of  the  statute,  and  was  not  inherently 
In  the  court,  or  the  Chancellor,  and  that  the 
statute,  being  strictly  construed,  limits  the 
court  to  a  sale  of  the  interest  or  estate  which 
the  lunatic  had,  and  did  not  authorize  the 
court,  or  a  trustee  appointed  by  it,  to  sell 
the  land  in  fee  simple,  as  the  lunatic  could 
do  if  sane.  While  originally  the  power  to 
adjudicate  a  person  to  be  a  lunatic  was  in 
the  Chancellor,  by  delegation  from  the  crown, 
and  not  in  the  Court  of  Chancery,  independ- 
ent of  statute,  still  It  is  equally  clear  that  in- 
dependent of  statute,  after  the  adjudication 
and  the  appointment  of  a  committee,  or 
trustee,  for  the  lunatic,  the  Court  of  Chancery 
had  general  supervisory  powers  over  the 
conduct  and  administration  of  the  trustee, 
or  committee,  as  part  <rf  its  general  authority 
over  trusts,  trustees  and  fiduciaries.  3  Pum- 
eroy  on  Equity  Jurisprudence,  {  310.  But 
independent  of  these  considerations  broad 
powers  are  given  by  statute  to  the  court  to 
care  for  insane  persons  and  tbelr  property. 
The  trustee  oppointed  by  It  to  manage  the 
pTopkrty  of  the  Iniutic  li  expressly  empow- 
ered by  the  statute  to  do  **wtaatever  la  neces- 
sary for  the  care,  preserratton  and  increase 
of  his  estate,"  The  court  may  order  a  sale 
and  apply  the  proeeeda  for  the  benefit  of  the 


Innatla  If  sane,  Beeves  could  have  conveyed 
his  land  in  fee  simple,  and  as  If  It  were 
held  in  fee  simple  and  not  in  fee  talL  It 
is  admittedly  for  his  interest  that  the  land 
be  sold,  and  when  sold  that  it  be  sold  and 
conveyed  as  a  fee-simple  estate  and  a  fee 
tall.  Yet  it  is  said  that  the  court  cannot 
do  for  him  tbat  which  he  could  not  do  for 
himself,  and  that  his  misfortune  and  Incom- 
petency deprives  him  of  an  advantage  he 
otherwise  would  have.  To  carry  It  further. 
It  is  urged  that  although  by  statute  the  duty 
to  care  for  the  lunatic  is  imposed  on  the 
Court  of  Chancery,  with  power  to  appoint  a 
trustee  to  manage  his  estate,  and  do  what- 
ever Is  necessary  for  the  care,  preservation 
and  Increase  of  his  estate,  yet  that  the  court 
Is  without  power  to  authorize  the  trustee 
to  exercise  a  rl^t  which  the  lunatic  has  re- 
specting Ills  own  property,  and  which  is  of 
substantial  advantage  to  the  lunatic  and  sure 
to  Increase  bis  estata  This  conclusion  Is 
unsound.  The  right  to  dock  an  entail  is  a 
property  right,  valuable  to  the  tenant  in  talL 
He  has  a  choice  to  exercise  It,  or  not,  and 
so  may  or  may  not  choose  to  Increase  the 
selling  value  of  the  prt^erty  he  owns.  But 
it  Is  a  choice  respecting  property  and  In- 
volves no  moral,  social,  artistic,  or  senti- 
mental ctmsideratian,  and  no  question  of  pub- 
lic policy  or  welfare.  When  this  court,  or 
the  Chancellor,  for  his  benefit  converts  Into 
money  proi>erty  of  a  lunatic,  It  deprives  him 
of  the  opportunity  to  exercise  the  choice  to 
bar  the  entail  in  case  he  afterwards  recovers 
hia  reason.  It  is,  therefore.  Just  and  fair 
that  when  it  sells  his  land  it  sell  all  that  he 
could  sell,  and  in  selling  it  should  exercise 
on  his  behalf,  and  for  his  benefit,  any  right 
of  property  concerning  the  thing  sold,  which 
the  lunatic  could  exercise  to  his  own  advaiir 
tage.  Independent  of  the  i>ower  to  make  an 
electi<m  for  a  lunatic,  and  aside  from  the  gen- 
eral powers  over  them  and  their  property.  In- 
herent In  the  Court  of  Chancery  and  the 
Chancellor,  the  powers  cimferred  by  statute 
in  Delaware  Justify  the  sale  and  conveyance 
of  his  land  as  If  it  were  held  In  fee  simple, 
though  in  fftct  it  be  held  as  an  estate  tail 
<mly. 

[f]  It  la  urged  that  the  Itmatlc  had  a  pow- 
er, and  that  Inasmn^  aa  a  court  al  equity 
will  not  aid  or  mforoe  a  power  entirely  unex- 
ecated  by  tile  donee,  and  will  not  even  giT« 
aid  to  cure  a  defective  executiaa  of  a  power, 
if  it  be  given  by  statute  (2  Pomeroy  on  Equit} 
Jnriaprudence,  fi  580.  834),  therefore  thia 
court  will  not  exercise  the  power  which  the 
lunatic  posaeaaes,  to  convey  in  fee  simple 
hia  estate  taiL  But  these  principles  ate  not 
applicable  hera  If  the  donee  of  a  power 
(miita  to  ezerdae  it  at  all.  he  tbesebj  indl- 
catea  his  choice,  and  the  court  cannot  make 
one  tor  bim,  Thia  principle  doea  not  apply 
to  a  pn^rty  right  held  by  a  person  of  un- 
sound mlndf  who  Is  Incapable  of  exerclaiug 
that  rii^t,  when  to  do^so  la  beneficial  to 
him.  Nor  doea  the  rule  as  to  defective  ex- 
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ecutluna  of  statutor?  powers  apply,  for  tbere 
has  been  no  attempt  made  by  the  lunatic 
to  execute  It,  and  It  may  be  ri^t  that  there 
be  an  exception  even  to  tbat  role  In  ftivor  of 
a  ward  of  the  court. 

[t]  The  chief  reliance  of  those  opposing 
the  application  Is  on  the  statute  which  says 
that  the  trustee  selling  land  of  a  lunatic 
shall  convey  to  the  purchaser  "as  full  a  title 
to  the  land  as  the  Insane,  person  had  at  the 
time  of  sale."  This  Is  relied  on  to  limit  the 
power  to  sell  more  than  the  insane  person 
had.  All  that  the  statute  means  Is,  that  the 
trustee  must  convey,  all  the  estate  which 
the  insane  person  had  at  the  time  of  sale, 
and  does  not  prohibit  the  court  from  exer- 
cising for  the  benefit  of  the  lunatic  a  right 
to  enlarge  his  estate  by  ordering  a  sale  and 
conveyance  of  a  fee  rimple  instead  of  a 
smaller  estate,  Just  as  the  Innatic  could  do 
if  not  afflicted. 

The  motion  to  dismiss  the  petition  for  want 
of  Jurisdiction  on  this  point  is,  therefore,  de- 
nied, and  the  role  will  be  made  absolute 
and  an  order  of  sale  made  as  prayed  for. 

Let  an  order  be  entered  accordingly. 


HAITSGH  T.  DUPPT. 

(Court  of  Chancery  of  Delaware.   May  IC, 
1914.) 

1.  Adjoining  IiANDOwnebs  (i  9*)  —  E!n- 

CBOACHMENTB— BniBDUS. 

The  owner  of  land  on  wbldl  a  part  of  tbe 
bnOding  of  an  adjoinuig  owner  encroaches  may 
fcmoTe  the  portion  of  the  building  conBtltnting 
tbe  encroachment,  or  sae  for  damages,  or  main- 
tain ejectment 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Lan^downers,  Cent  Dig.  H  97-78;  Dec.  Dig. 

2.  Injttnotion  (!  S*)— Bncboaghmknts— Reu- 

BDIE8— MaNDATOBT  INJUNCTION. 

The  remedy  by  ejectment  against  an  en- 
croachment on  land  by  tbe  building  of  an  ad- 
joining owner  is  not  full  and  adequate,  ~as  a 
verdict  for  plaintiff  will  not  bar  other  actions 
by  defendant,  and  the  description  of  the  prem- 
ises is  so  indefinite  that  tbe  plaintiff  at  his 
peril  points  out  to  the  sheriff  the  land  of  which 
pooession  is  to  be  given,  and  a  court  of  chan- 
cery wili  therefore  award  a  mandatory  injunc- 
tion to  enjoin  the  continuance  of  the  encroach- 
m«Dt  and  compel  a  removal  thereof. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Gent  Dig.  1 4;  Dec  Dig.  |  6.«1 

8.  ADJOimro  Landownkbs  (19*)  —  En- 

CBOACHICSNTS— RBICEOIBB. 

A  landowner  Is  not  deprived  of  his  remedy 
against  an  encroachment  by  the  building  of  an 
adjoining  landowner  because  the  encroachment 
was  ia  ^stence  when  he  bought  his  land. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent.  Dig.  ff  67-73;  Dec.  Dig. 

4,  Injunction  (8  120*)— Demubmb  to  Bill— 
QuEsnoNB  BAiasn. 
Though  a  court  of  equity  will  always  con- 
alder  the  equities  between  the  parties,  and  un- 
der some  circumstances  balance  &>nvenience  and 
injuries,  or  even  deny  equitable  relief  because 
a  great  injury  will  be  done,  with  little  or  no 
benefit  to  complainant,  qnesUons  as  to  relative 


convenience  and  Injury  do  not  properly  arise  on 
demurrer  to  a  bill  for  a  mandatwy  InJuneticni, 
challenging  the  eqnity  of  the  bill  and  the  juris* 

diction  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  fiS  261,  262;  Dec  IMg.  |  120.*] 

5.  Injunction  (}  6*)  —  Bncboaohuentb  oh 

lan  d— bxksdie9. 

Where  an  owner  of  two  adjoining  lots,  one 
of  which  was  subject  to  a  mortgage,  erected  a 
building  on  the  other  lot,  part  of  the  wall  of 
which  was  on  the  mortgaged  lot,  a  subsequent 
owner  of  the  mor^aged  lot  under  a  sale  on  fore- 
closure was  entitled  to  a  mandatory  Injunction  to 
prevent  the  owner  of  the  building  from  main- 
taining windows  In  such  wall,  and  to'  compel 
their  r^oval,  in  order  that  a  permanent  right 
to  free  access  of  light  and  air  over  his  lot  might 
not  be  acquired;  and  though  this  would  prob- 
ably be  rendered  unnecessary  by  the  removal  of 
the  windows,  the  owner  of  tbe  mortgaged  lot 
was  also  entitled  to  an  Injunction  to  prevent 
the  acquisition  of  easements  of  light  and  air. 

[Ed.  Notc«— For  other  caseo.  see  Injunction, 
Cent  Dig.  I  4;  Dec  DigTiK*] 

Bill  in  equity  by  Hlchael  Haltsch  against 
Thomas  Daffy.  On  demurrer  to  the  MIL 
Demurrer  orermled. 

Bill  to  remove  a  dond  from  title  to  land. 
On  April  2,  18^  Tbomaa  Dnfljr,  the  defend- 
ant, purchased  a  lot  of  land  In  ttie  dty  of 
Wilmington,  fronUns  aa  Front  street,  adjoin- 
ing a  lot  cm  the  northeast  comer  of  Front 
and  Madison  streeta,  both  of  which  lots  ex- 
tend In  a  nortlierly  direction  parallel  with 
Hadlson  street  to  ChrfBtlaiu  street  Erected 
on  the  lot  then  acquired  1^  Duffy  was  a  two- 
story  frame  dwelUng  bonse.  On  April  30, 
1892,  DufFy  purchased  from  Mary  Qulnby  the 
comer  property,  consisting  of  a  lot  16  feet 
6  Inches  wide  on  Front  street,  with  a  one- 
story  brick  boilding  erected  thereon  and  a 
brick  wall  9  Inches  thick,  a  continuation  of 
the  easterly  wall  of  the  building,  extending 
along  the  division  line  between  the  two  lots 
to  Christiana  street,  which  wall  was  entirely 
on  the  comer  lot,  and  the  east  face  ttiereof 
18  feet  6  Inches  from  the  easterly  side  of 
Madison  street  The  consideration  for  said 
comer  property  was  $4,200,  $4,000  of  which 
was  paid  by  a  purchase-money  mortgage  to 
the  grantor. 

In  the  fall  of  1894  and  the  spring  of  1895, 
and  while  the  owner  of  both  lota,  Duffy  de- 
molished the  frame  house  standing  on  the 
flrst-mratloned  lot  and,  after  erecting  an- 
other wall  4  inches  thick  Immediately  ad- 
joining the  wall  already  erected  on  the  cor- 
ner lot,  thereby  Increasing  tbe  thickness  of 
said  wall  to  13  Inches,  erected  a  three-story 
brick  building  covering  the  entire  lot  Tbe 
west  face  of  thla  wall,  where  not  contiguous 
to  the  building  on  the  comer  lot,  was  15  feet 
9  inches  from  the  easterly  side  of  Madison 
street,  and,  as  alleged  In  the  bill,  9  Inches  of 
It  was  within  the  borders  of  the  lot  covered 
by  said  mortgage.  In  the  west  face  of  said 
wall  Duffy  erected  20  windows,  portions  of 
the  frames  of  which  and  the  cornice  extend- 
ed beyond  the  face  of  the  wall.  Tbete  was 
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also  ft  rain  conductor  fastened  to  thla  wall, 
which  drains  a  portion  of  the  three-story 
building  onto  the  comer  property. 

In  1897  the  mortgage  on  the  corner  prop- 
erty was  foreclosed,  and  Mary  Qulnby,  the 
mortgagee,  became  the  purchaser  thereof  at 
the  sberUTs  sale,  and  by  a  deed  of  the  sher- 
iff she  acquired  the  legal  title  to  the  land 
covered  by  the  mortgage.  Afterwards  Mary 
Qulnby  died  intestate,  and  in  1902  her  heirs 
at  law  sold  and  conveyed  said  corner  prop- 
erty to  Michael  Haitsch,  the  complainant  In 
this  bill,  it  being  described  In  the  deed  to 
him  by  the  same  metes  and  bounds  as  in  the 
deed  of  Mary  Qulnby  to  Thomas  Duffy,  the 
mortgage  of  Duffy  to  Mary  Qulnby  and  the 
BherlfTs  deed  to  Mary  Qulnby. 

By  the  bill  the  complainant  asks  that  the 
defendant  be  perpetually  enjoined  from  fur- 
ther asserting  a  right  to  air  and  light  over 
the  complainant's  land,  and  enjoined  perpet- 
ually from  interfering  with  the  erection  of 
any  structure  by  the  complainant,  even 
tbou^  the  resnit  of  whldi  structure  would 
totally  obstruct  the  windows  In  the  wall  of 
the  defendant.  Another  prayer  of  the  bill 
is  that  tbe  defoidant  be  perpetnally  enj(dned 
from  continuing  the  trespasses  on  the  com- 
plainant's land  by  having  the  windows  of  the 
defendant  project  Into  the  put  of  the  wall 
which  Is  exclnslTely  on  the  complainant's 
land. 

To  the  bill  tbe  defmdant  has  filed  a  de- 
murrer, <^llen£big  Ae  equity  of  the  bill 
and  the  jurisdiction  of  this  court,  and  the 
cause  was  heard  on  bill  and  demurrer. 

William  F.  Kurtz,  of  Wilmington,  for  com- 
plainant Charles  W.  Bosh,  of  Wilmington, 
for  defendant 

THE  CHANOBIXOR.  It  appears,  In  brief, 
that  while  owning  two  adjoining  lots,  A 
and  B  (lot  A  being  subject  to  a  mortgage 
made  by  tbe  defendant),  the  defendant  erect- 
ed a  brick  wall,  part  of  which,  viz.,  9  inches 
thereof,  is  on  lot  A,  and  the  rest,  4  Inches,  is 
ou  lot  B.  This  wall  is  the  outside  wall  of 
a  three-story  brick  building,  extending  to 
the  rear  end  of  the  lot  In  the  face  of  the 
wall  there  are  20  windows  overlooking  lot 
A,  which  had  and  still  has  erected  on  it 
a  brick  building  only  one  stoiy  high  and 
extending  only  part  way  ba<&  towards  the 
rear  of  the  lot  By  legal  proceedings  under 
the  mortgage  on  lot  A  the  mortgaged  prem- 
ises were  sold  and  conveyed  to  the  mort- 
gagee, and  afterwards  were  sold  and  convey- 
ed to  the  complainant  Having  thus  acquir- 
ed the  legal  title  to  the  mortgaged  premises, 
the  complainant  now  owns  lot  A,  9  Inches  of 
which  Is  occupied  by  a  wall  of  the  defend- 
ant's buUdlng.  The  title  of  the  complainant 
to  part  of  the  land  occupied  by  the  building 
of  the  defendant  is  settled  for  the  purposes 
of  the  present  c<msideration  by  the  auc- 
tions of  tbe  bill  and  the  admissions  ot  the 
demnrrer.  It  Is  clear  that  the  wall  ts  not  a 


party  wall,  and  even  if  it  were  a  party  wall 
the  adjoining  owner  would  not  for  that  rea- 
son be  entitled  to  maintain  on  the  complain- 
ant's part  of  It  windows  extending  to  and 
beyond  the  westerly  face  of  it  and  overlook- 
ing the  lot  of  the  complainant 

From  these  facts  the  case  has  two  phases: 
One  as  to  the  rights  of  the  complainant  re- 
specting the  portion  of  the  building  which 
constitutes  a  physical  encroachment  and  oc- 
cupation of  land  owned  by  the  complainant, 
and  the  other  relates  to  the  right  of  tho 
complainant  to  relief  to  prevent  the  ao^nisl- 
tlon  by  the  defendant  of  prescriptive  rights 
over  land  of  the  complainant 

[1 , 2]  The  legal  and  equitable  rights  of 
one  who  holds  the  legal  title  to  land  on 
which  a  part  of  the  building  of  an  adjoining 
owner  Is  erected  are  well  settled.  Asido 
from  any  equities  which  would  limit  him  in 
claiming  and  enforcing  his  rights,  the  com- 
plainant under  such  circumstances  had  sev- 
eral remedies.  6  Pomeroy  on  Equitable 
Bemedies,  S  507,  p.  851. 

(1)  He  could  have  removed  the  [)ortion  of 
the  building  constituting  the  encroachment, 
and  probably  recover  from  the  defendant  the 
cost  of  making  such  removal.  But  in  view 
of  his  other  rights  and  remedies  he  la  not 
called  on  to  take  this  remedy,  for  In  doinf; 
so  he  might  Injure  tbe  portion  of  the  build- 
ing on  the  defendant's  land  and  the  removal 
would  involve  an  outlay  of  money,  and  be- 
sides he  la  entitled  to  tbe  protection  of  the 
law.  Norwalk  v.  Vemam,  76  Conn.  662, 
55  Atl.  168,  96  Am.  St  Bep.  246. 

(2)  He  could  maintain  an  action  at  law 
for  damages,  or  maintain  ejectment,  and  by 
the  latter  process  recover  possession  of  the 
land,  and,  according  to  some  cases,  even  if 
In  so  doing  it  be  necessary  for  tbe  sheriff 
under  a  writ  of  possession  to  take  down  the 
portion  of  the  encroaching  wall.  Pierce  v. 
Lemon,  2  Houst  619  (1862);  Wacfasteln  t. 
Christopher,  128  .  Ga.  229,  67  S.  E.  516,  11 
L.  R,  A.  (N.  S.)  917,  119  Am.  St  Rep.  881; 
Butler  T.  Frontier  Telephone  Co.,  186  N.  Y. 
486,  79  N.  E.  716,  11  L.  R.  A.  (N.  8.)  920. 
116  Am.  St  Rep.  663.  9  Ann.  Cas.  868; 
Murphy  v.  Bolger,  60  Vt.  723,  15  Atl.  365,  1 
L.  R.  A.  309.  And  see  note  to  11  L.  R.  A. 
(N.  S.)  917,  and  1  L.  R.  A.  309. 

According  to  the  case  of  Herr  v.  B2er bow- 
er, 3  Md.  Ch.  456,  the  right  of  a  plaintiff  Id 
an  ejectment  suit  does  not  include  the  remov- 
al of  the  encroachment  and  in  Banm  t. 
Kom.  127  N.  Y.  228,  27  N.  E.  804,  It  was 
said  that  tbe  sheriff  might  not  regard  it  as 
his  duly  to  deliver  possession  by  taking 
down  the  encroaching  wall  at  the  risk  of  In- 
juring the  other  parts  of  the  defendant's 
building; 

While  there  may  be  a  remedy  by  eject- 
ment It  Is  not  full  and  adequate  in  any  real 
sense.  A  verdict  for  the  plaintiff  Is  not  a 
bar  to  another,  or  other,  actions  the  de- 
fendant and  tbe  descriptirai  of  the  premises 
la  ao  Indefinite  that  the  plaintiff  at  his  perU 
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points  ont  to  the  Sheriff  the  lands  of  which 
possession  Is  to  be  given.  2  WooUey  on  Del- 
aware Practice.  SS  1614,  1«15. 

(3)  i.  mandatory  Injunction  may  be  award- 
ed by  a  court  of  chancery  to  enjoin  the  con- 
tlnaance  of  an  encroachment  and  comi>el  a 
remoral  thereof.  High  on  Injniictions,  { 
704;  Norwalb  Heating  Co.  t.  Vernam,  75 
Conn.  662,  55  Atl.  168,  96  Am.  St.  Rep.  246 ; 
Lynch  T.  Union  InsUtntlon,  etc.,  159  Mass. 
309;  Harrington  t.  McCarthy,  160  Mnss 
492;  Pile  V.  Pedrick,  167  Pa.  296.  31  Atl. 
646,  647,  46  Am.  St  Rep.  677;  Huber  t. 
Stark,  124  Wia  359,  102  N.  W.  12,  109  Am. 
St  Rep.  937,  4  Ann.  Caa.  340;  Herr  t.  Bler- 
bower,  3  Md.  Ch.  466;  Long  t.  Ragan,  84 
Md.  462,  51  AtL  181. 

In  the  case  of  Pile  y.  Pedrlck,  167  Pa. 
296,  31  AU.  646,  647,  46  Am.  St.  Rep.  677 
(1895),  the  defendant  Intending  to  put  a 
wall  on  his  own  ground,  by  mistake  of  a 
surveyor  put  parts  of  some  of  the  founda- 
tion stones  about  1%  Inches  on  land  of  the 
complainant,  who  refused  to  allow  the  de- 
fendant to  enter  and  remove  the  encroach- 
ing atones.  A  mandatory  injunction  was 
awarded  requiring  the  removal  of  the  intrud- 
ing stones  within  a  reasonable  time,  even 
thougli  to  do  so  It  was  necessary  to  take 
down  the  whole  of  the  defendant's  wall. 
In  this  cited  case  the  complainant  alleged 
that  the  defendant  was  putting  windows  in 
his  boundary  wall,  which  wall  was  all  on  the 
defendant's  land,  and  asked  that  they  be  re- 
moved, or  closed  up,  but  this  prayer  was  Ig- 
nored by  the  court 

In  Herr  r.  Bierbower,  supra,  In  sustaining 
the  right  to  an  Injunction,  the  court  con- 
sidered that  an  encroachment  by  balldli^ 
on  another's  land  la  not  a  mere  treapass  tor 
whldi  pecnnlaiy  compensation  may  be  ob- 
tained in  fhe  ordlnaiy  course  of  law,  for 
the  complainant's  estate  la  destroyed.  The 
court  considexed  ^t  It  was  no  answer  to 
■ay  that  by  suit  In  ejectment  the  comiOaln- 
ant  WGDld  recover  poasession  of  the  land  en- 
croadied  upon,  and  would  so  get  any  wall 
or  bnUdlng  erected  on  the  land  so  recovered. 
The  structure  would  still  remain,  and  In  ot^ 
der  that  the  complainant  be  restored  to  the 
fall  use  of  his  land  It  would  be  necessary 
that  the  wall,  or  structure,  be  removed. 

This  equitable  Jurisdiction  Is  probably 
based  not  on  the  Irreparable  character  of 
the  damage  by  the  aggression,  nor  to  relieve 
the  necessity  for  multiplicity  of  suits  as  if  It 
were  a  continuous  trespass.  The  ilgbt  to  a 
mandatory  Injunction  to  require  the  removal 
of  an  encroachment  on  land  is  based  on  the 
peculiar  nature  of  the  right  Invaded  and 
the  snbject  matter  affected,  viz.,  land.  In 
Ddawaxe  equitable  Jurisdiction  to  enforce 
speeUle  performance  of  contracts  concern- 
ing land,  and  also  to  enjoin  waste,  or  what 
li  equivalent  to  waste,  even  though  done  by 
a  trespasser,  is  based,  according  to  the  state- 
■Dents  of  the  courts,  on  the  peculiar  nature 
of  the  property  affected,  and  this  Is  natural- 
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ly  and  logically  the  basis  of  the  right  to 
enforce  restoration  of  possession  free  from 
encroachments.  IS  Pomeroy  on  Equitable 
Remedies,  p.  828;  Thomas  t.  Oakley,  18 
Ves.  184. 

[3]  Is  the  complainant  estopped  to  enforce 
his  rights,  or  has  he  lost  them  by  reason  of 
acquiescence  or  laches?  There  is  certainly 
no  reason  for  applying  either  of  these  bar- 
riers to  equitable  relief  in  this  case.  It  does 
not  appear  that  the  complainant  when  he 
purchased  his  lot  had  knowledge  of  the  en- 
croachments. He  may  perhaps  be  charge- 
able with  notice  of  the  existence  of  over- 
looking windows,  and  as  to  them,  perhaiw, 
the  principle  of  caveat  emptor  would  apply 
as  between  him  and  his  vendor.  But  no  au- 
thority has  been  found  which  holds  that 
one  la  deprived  of  his  remedy  against  an  en- 
croachment because  it  was  in  existence  when 
he  bought  it. 

In  the  case  of  Norwalk  v.  Yemam,  75 
Conn.  662,  55  Ati.  168,  96  Am.  St.  Rep.  246, 
the  complainant  was  granted  a  mandatory 
Injunction  against  the  continuance  of  a 
large  structure  found  to  be  an  encroachment, 
though  it  was  erected  before  he  became  the 
owner  of  It,  and  the  fact  was  not  alluded 
to  in  the  argument  of  counsel^  so  far  as  ap- 
pears in  the  report,  or  in  the  opinion  of  the 
court 

[4]  There  Is  at  this  time  no  proper  basis 
to  consider  the  relatlye  convenience  and  in- 
Jury  to  the  parttes./'^nie  court  will  always 
consider  the  equities  between  the  parties,  and 
under  some  drcumstauces,  a  court  of  equity 
will  balance  convenience  and  injuries,  and 
even  under  some  circumstances  deny  equita- 
ble relief  because  a  great  injury  will  be  done 
to  the  defendant  by  a  mandatory  Injunction 
with  very  little  or  no  benefit  to  the  complain- 
ant^On  this  demurrer,  however,  these  ques- 
tions do  not  properly  arise,  the  question  be- 
ing whether  by  his  bill  the  complainant  shows 
he  is  enUUed  to  the  relief  asked  fat. 

[B]  The  complainant  does  not  ask  for  the 
full  relief  whldi  he  Is  apparently  entitled  to 
have  from  this  court  He  only  asks  that  the 
defendant  be  perpetually  enjoined  from  hav- 
ing windows  In  the  wall,  and  does  not  ask 
that  he  be  required  to  remove  all  that  mrtlon 
of  the  wall  whl<dL  Is  on  the  complatnant^s 
land.  The  main  purpose  of  the  complainant 
Is  not  to  enforce  a  removal  of  the  encroach- 
Ing  wall,  but  to  prevent  the  acquisition  by 
the  defendant  of  rights  in  the  land  of  tihe 
complainant  by  lapse  ct  time.  He  fears  that 
tile  d^Coidant  may  acqidre  a  permanent  right 
to  the  free  access  of  Il^t.and  air  over  the 
land  of  the  comidalnant,  and,  as  a  conse- 
quence, Uie  complainant  will  be  unable  to 
fully  use  his  own  land  In  the  future  by  erec^ 
Ing  on  It  any  structure  which  will  interfere 
with  the  windows  of  the  defendant's  building. 
Of  course,  the  comidBlnant  has  a  rigiht  to 
physically  obstruct  all  these  windows,  until 
or  unless  the  defoidant  has  acquired  a  right 
to  light  and  air  by  prescr^ttlon.   Fierce  v. 
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Lonon,  2  Bonst  519,  022.  It  Is  xumecessary 
to  Indicate  the  extent  of  tbe  rights  of  the 
complainant  in  this  behalf.  He  does  not  er- 
plain  why  he  has  Dot  exercised  his  right  to 
obstruct  them,  and  it  is  not  necessary  that 
he  should  make  such  explanation,  if  be  has 
other  remedies  for  his  protection. 

The  complainant  has  not  sought  a  legal 
remedy  by  ejectment  to  recover  possession 
of  his  9  inches  of  land,  nor  does  he  ask  this 
court  to  order  the  removal  of  the  encroach- 
ing wall;  nor  do^  he  apply  the  remedy  of 
physical  obstruction.  He  asks  that  the  court 
make  such  an  order  as  will  prevent  the  ac- 
quisition by  the  defendant  of  an  easement 
and  enforce  the  removal  of  the  defendant's 
windows  frop  the  wall.  In  thus  askii^  this 
court  to  do  less  than  he  might  have  asked 
this  or  some  other  court  to  do,  and  so  impos- 
ing a  lesser  burden  on  the  defendant  than 
might  be  imposed,  the  complainant  has  come 
into  this  court  In  a  commendable  spirit  He 
seeks  less  than  he  may  be  entitled  to  have  In 
order  not  to  unreasonably  injure  the  defend- 
ant In  other  words,  having  a  right  to  have 
the  wall  removed  from  his  land,  the  com- 
plainant in  this  proceeding  asks  only  that 
the  windows  in  the  wall  be  removed,  and 
that  the  defendant  be  prevented  from  acqulr- 
ing  a  right  in  the  land  of  the  complainant 
by  a  continuance  of  the  windows  beyond  a 
certain  time. 

Therefore^  Uie  complainant  Is  entitled  to 
a  mandatory  Injancticm  to  enforce  the  re- 
moval of  the  windows  in  the  wall.  In  accord- 
ance with  title  prayers  of  the  blU.  The  com- 
plaint against  the  projection  of  parts  of  the 
windows  of  tiie  defendant  and  the  rain  spout 
beyond  the  face  of  the  wall  end  over  the 
land  of  the  complainant,  will  be  relieved  by 
relieving  tbe  greater  injury. 

According  to  Pierce  v.  Lemon,  supra,  dam- 
ages can  be  recovered  for  encroachments  by 
cornices  in  the  wall  which  overhang  adjoin- 
ing land.  Thej  constitate  an  unlawful  and 
wrongful  encroachment  upon  the  property 
of  the  complainant,  end  an  Injury  to  his 
possession  of  it  and  his  legal  rights  and  title 
to  It,  for  which  he  would  be  entitled  to  re- 
cover damages  equivalent  to  the  wrong  and 
Injury  thereby  done  him  in  the  premises. 
There  Is  a  difference  of  opinion  whether 
ejectment  will  lie  in  such  cases.  But  ^ere 
seems  to  be  no  dedlslon  against  the  right  to 
a  mandatory  injunction  for  their  removal 
But  in  view  of  the  relief  to  be  granted,  it  Is 
unnecessary  to  consider  farther  this  branch 
of  the  case. 

There  is  another  Important  question  to  be 
considered.  Tlie  bill  and  demurrer  raise  the 
question,  quite  distinctly,  whether  in  this 
state  an  easement  of  light  and  air  can  be  ac- 
quired by  prescripUon,  for  the  case  which 
the  complainant  bos  made  by  his  bill  is  bas- 
ed on  the  existence  in  this  state  of  such  a 
principle.  Whatever  may  be  the  law  else- 
where^ it  was  decided  in  1873  by  a  distin- 


guished and  learned  Chancellor,  Daniel  M. 
Bates,  in  the  case  of  Clawson  v.  Primrose, 
4  DeL  Gh.  043,  that  such  a  right  might  be 
so  acquired  In  England  prior  to  the  separa- 
tion of  the  colonies,  and,  therefore,  that  it 
became  part  of  the  law  of  this  state. 

It  is  not  necessary  to  review  this  case,  or 
even  to  aVgue  whether  it  was  decided  rightly 
or  wrongly.  It  received  elaborate  consider- 
ation from  a  later  Chancellor  of  ability,  Wll- 
lard  Sanlsbury,  in  1886  in  the  case  of  .Hulley 
V.  Security  Trust  eta,  Co.,  6  DeL  Ch.  578, 
and  while  he  expressly  disclaimed  an  inten- 
tion to  overrule  It,  because  the  facta  did  not 
warrant  the  application  of  It  to  that  case,  he 
still  indicated  very  clearly  that  In  bis  opinion 
the  English  rule  was  not  necessarily  incor- 
porated Into  the  law  of  this  country.  Claw- 
son  V.  Primrose  has  been  criticised  elsewhere. 
But  notwithstanding  these  comments  on  the 
decision  of  Chancellor  Bates,  I  do  not  feel  at 
liberty  to  disregard  It  or  overrule  it  In  this 
case,  or  refuse  to  give  the  complainant  in 
this  case  relief  based  on  it.  It  seems  to  me 
to  be  a  proper  exercise  of  the  dlscretioimry 
and  equitable  powers  vested  in  this  court  to 
do  for  the  protection  of  the  rights  of  the  com- 
plainant what.he  cannot  do  for  himself,  viz., 
prevent  the  acquisition  by  the  defendant  of 
a  right  over  the  land  of  the  complainant  un- 
der drcumstanees  where  the  defendant  ought 
not  to  be  allowed  to  acquire  the  right  for  if 
the  defendant  acquires  the  right  it  will  de- 
prive the  complainant  of  the  right  to  use  all 
his  land  to  the  full  extent  of  his  rights.  The 
complainant  cannot  by  suit,  or  repeated  suits 
at  law,  or  by  any  other  means  than  a  physi- 
cal obstruction,  prevent  the  acquisition  of 
the  right  Repetition  of  other  acts  of  tres- 
pass may  be  the  basis  of  prescriptive  rights, 
but  these  can  be  prevented  by  suits  at  law, 
each  trespass  giving  a  cause  of  action.  But 
no  action  at  law  will  lie  against  the  mainte- 
nance of  windows  overlooking  another's  land. 
Pierce  v.  Lemon,  supra.  The  owner  of  the 
servient  tenement  must  sit  by  and  have  his 
neighbor  acquire  a  right  over  his  land  and 
be  powerless  to  prevent  it  except  by  build- 
ing a  physical  obstruction.  Such  an  obstruc- 
tion may  be  expensive,  and  It  Is  quite  con- 
ceivable In  these  days  of  very  high,  build- 
ings that  it  would  be  impossible  to  obstnuA 
them.  Why  should  not  this  court  assist  one 
who  is  under  the  peculiar  state  of  the  law 
and  the  unusual  conditions  unable  to  help 
himself? 

Injunctive  relief  will  be  given  to  prevent 
the  acquisition  of  a  prescriptive  right  to  do 
a  wrongful  act  though  no  actual  present  in- 
jury be  done  by  such  act  or  acts.  6  Pomeroy 
on  Equitable  Remedies,  p.  877 ;  Meyer  v.  Phil- 
llpB,  97  N.  T.  485,  49  Am.  Rep.  538;  1  High 
on  Injunctions,  S  702;  Johnson  v.  CLty  of 
Rochester,  13  Hun  (N,  TO  28S  (using  com- 
plainant's land  as  a  way  or  street) ;  Amster- 
dam Knitting  Co.  V.  Dean.  162  N*.  X.  278, 
56  N.  B.  T57  (unlawful  diversion  of  a  stream); 
Newaygo,  etc,  Co.  t.  Qilcago,  etc,  B.  B.  Go^ 
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64  Mich.  U4,  30  N.  W.  910;  Murphy  v.  Lin- 
coln, 63  Vt  278,  22  AtL  418  (use  of  way  un- 
der a  claim  of  rlgbt) ;  Mott  t.  Ewlng,  00  Cal. 
231,.  27  Faa  104  (dlTeidon  of  a  stream). 

In  Meyer  t.  Phillips,  supra,  the  court  en- 
joined the  floating  of  logs  down  a  nonnari- 
gable  river  which  flowed  over  the  complain- 
ant's land,  because  the  defendant  claimed 
a  prescriptive  right  in  the  public  to  do  bo. 
The  court  found  there  was  no  such  right  in 
the  public.  But  because  by  continuing  to  ex- 
ercise the  right  wMch  they  claimed  to  have, 
the  defendant  might  by  lapse  of  time  acquire 
a  right  by  prescription,  the  oourt  allowed 
the  injunction  in  order  to  quiet  title,  settle 
his  rights  and  prevent  the  threatened  in- 
jury, and  said  it  was  abundantly  so  settled 
by  authority  of  adjudged  cases  cited  in  the 
opinion. 

The  removal  of  the  windows  will  probably 
render  unnecessary  an  injunction  to  prevent 
the  acquisition  of  the  easement  of  light  and 
air,  but  if  the  complainant  Is  entitled  to  both 
remedies  he  should  have  them,  though  one 
of  them  includes  the  other,  or  may  render 
the  latter  unimportant  The  demurrer,  there- 
fore, is  overruled. 

Let  an  order  be  ratered  accordingly. 


GBBHABD  v.  SHOBT  et  aL 

(Court  of  Chancery  of  Delaware.   Sept.  17, 
1014.) 

Ebtopfel  fl  70*)— MicHANio's  IjIew— Fail- 

TJBK  OF  WirE  TO  DISCLOSE  IHTKREST. 

Under  16  DeL  Xtaws,  c.  146,  kivIdk  to  any 
penon  fumishiog  material  for  a  buildiiix  under 
a  contract  with  uie  owner  of  the  bulldinK  or  his 
agent  a  lien  tm  the  building  and  the  land  on 
which  it  Is  erected  by  filing  a  statement  of  his 
claim,  where  a  married  woman  knew  that  her 
husband  was  buildiiu;  a  house  on  land  the  rec- 
ord titte  to  whldi  was  In  her,  bnt  neither  ob* 
Jected  thereto,  nor  made  any  inquiry  as  to  who 
was  fumiflhtng  materials,  and  a  lien  was  filed 
by  a  materialman  against  the  husband  as  "own- 
er or  reputed  owner,"  on  Which  judgment  was 
obtained  in  a  suit  in  ^leh  the  sel.  fa.  was  serv- 
ed on  the  wife,  but  In  which  she  set  op  no  de- 
fense, and  the  hnsbaod  did  not  set  op  her  title 
aa  a  defense,  she  was  not  entitled  to  an  injunc- 
tion against  a  sale  of  the  property  for  the  sat- 
isfaction of  such  jodgmeDt 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  »  183-187;  Dec  Dig.  |  70  «1 

Bill  in  equity  by  Alice  P.  Oebhard  against 
Isaac  D.  Short  and  another.  Decree  for  com- 
plainant, dismissing  the  bilL  , 

Bill  for  an  injonction.  The  bill  was  filed 
to  obtain  a  perpetual  injunction  against  fur- 
ther proceedings  under  a  writ  of  levari  faci- 
as issued  in  Sussex  cotmty  on  a  Judgment 
obtained  In  the  Superior  Court  In  a  mechan- 
ic's lien  case,  on  the  ground  that  in  the  state- 
ment of  claim  the  husband  of  the  complain- 
ant was  alleged  to  be  the  owner,  or  reputed 
owner,  while  in  fact  the  complainant  was  the 
owner  by  a  duly  recorded  deed.  The  cause 
was  heard  on  pleadings,  exhibits  and  d^jtosi- 
ti<nis  of  witnesses. 


Bobort  O.  Houston,  of  Georgetown,  for 
complainant   Andrew  X  Lynch,  of  Qeorge- 

ton'u,  for  defendants. 

THE  CHANCELLOB.  The  complainant, 
as  the  owner  of  a  lot  of  land  in  Milford,  on 
which  a  building  has  been  erected,  se^s  a 
perpetual  injunction  against  any  further  pro- 
ceedings to  enforce  by  levari  facias  already 
issued  on  a  Judgment  obtained  in  the  Su- 
perior Court  on  a  mechanic's  lien  claim,  filed 
by  the  defendant  Short,  and  the  sherifF  Is 
made  a  codefendant  because  of  the  writ  in 
his  hands  and  an  advertisement  of  sale  pur- 
suant thereto.  The  lien  was  filed  against 
Emil  P.  Gebhard,  the  husband  of  the  com- 
platuant,  as  "owner,  or  reputed  owner,"  for 
materials  furnished,  and  the  sd.  fa.  in  the 
suit  was  served  on  her  though  she  was  not 
a  party  to  it  The  Judgment  was  obtained, 
notwithstanding  an  affidavit  of  defense  made 
by  the  husband,  who  did  not  set  up  as  a  de- 
fense the  matter  relied  on  in  the  bilL 

By  the  bill  it  is  alleged  the  husband  is  not 
and  never  was  the  owner,  and  has  no  Inter- 
est or  estate  in  the  land,  and  that  the  sale 
by  the  sherlCC,  If  consummated,  will  cast  a 
cloud  on  the  title  of  the  complainant,  for 
which  there  la  no  adequate  remedy  at  law. 
In  the  answer  it  is  alleged,  among  other 
things,  that  tfie  husband  was  the  owner,  or 
reputed  owner,  and  that  the  complainant,  his 
wife,  had  full  knowledge  of  the  erection  of 
the  house  and  that  It  was  being  erected  tor 
her  benefit,  as  well  as  for  the  benefit  of  her 
husband,  and  never  having  disclosed  her 
ownership  and  permitted  the  erection  of  the 
building,  she  was  therefore  estopped  to  deny 
the  Uen  or  avoid  payment  of  the  amount  due 
to  the  defendant  Shrat. 

From  the  testimony  It  appears  that  the 
land  was  bought  by  the  wife  witb  her  own 
money  and  deeds  to  her  were  recorded  In 
February  and  ManAi,  1912,  before  the  de- 
fendant Short  fomlshed  any  material,  which 
began  in  June,  1912.  She  testified  that  when 
she  bought  the  land  she  knew  the  building 
was  to  be  erected  on  It  and  knew  that  It  was 
being  bnilt  but  denied  consenting  thereto, 
because  her  consent  had  never  been  asked. 
She  denied  having  ordered  materials  from 
Short  or  having  made  any  contract  with 
him.  It  does  not  appear  that  she  inqnlred 
as  to  who  was  erecting  the  bollding,  or  who 
were  furnishing  materials,  or  that  she  ever 
objected  to  Oie  building  of  the  bouse.  Wheth- 
er, or  not  Short  examined  the  records  as  to 
the  title  before  furnishing  the  goods  does  not 
appear;  but  be  testified  that  he  did  not  know 
until  after  they  were  furnished  that  the  hus- 
band was  not  the  owner,  but  rather  conclud- 
ed from  statements  of  other  persons,  that  he 
was  at  least  the  reputed  owner.  He  did 
know  the  fact  as  to  ownership  before  the  lien 
was  filed,  and  in  his  statement  of  claim  de- 
scribed the  husband  as  "owner  or  reputed 
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owner.**   Testlniony  was  given  on  behalf  of 
'the  defendant  Short,  tending  to  show  that 
the  husband  of'  the  complainant  was  reputed 
by  other  persons  to  be  the  owner  of  the  land. 

By  the  statute  of  this  state,  any  person 
who  furnished  material  for  the  erection  of 
a  building  in  pursuance  of  any  contract,  ex- 
press or  implied,  with  the  owner  of  the 
building,  or  with  the  agent  of  such  owner, 
may  obtain  a  lien  on  the  buUding  and  the 
land  on  which  it  !a  erected  by  filing  a  state- 
ment of  his  claim,  setting  forth  among  other 
things,  the  name  of  the  owner,  or  reputed 
owner,  and  also  of  the  contractor,  and  wheth- 
er the  contract  of  the  plalntUE  was  made 
with  the  owner,  or  his  agent,  or  with  such 
contractor.  Chapter  145,  voL  16,  Laws  of  Del- 
aware. In  his  statement  filed  in  the  Supe- 
rior Court,  the  defendant  Short  alleged  that 
Emil  P.  Gebhard  was  "the  owner,  or  reputed 
owner,"  and  that  Short's  contract  was  made 
with  him. 

This  court  is  bound  by  the  Judgment  ren- 
dered in  the  Superior  Court  Necessarily  It 
was  there  determined  that  Short  had  a  lien 
for  the  materials  he  furnished,  which  means 
that  the  court  foimd  that  he  had  furnished 
the  materials  in  pursuance  of  a  contract,  ex- 
press or  implied,  with  the  owner,  or  with  the 
agent  of  the  owner.  It  Is  not  a  sufi3clent  rea- 
son for  this  court  to  deprive  him  of  any  ben- 
efit of  the  judgment  and  Uen,  that  the  state- 
ment of  his  claim  filed  In  the  law  court  al- 
leged that  the  husband  of  the  complainant 
was  the  "owner,  or  reputed  owner,"  whereas 
in  fact  the  complainant  was  the  real  owner 
by  virtue  of  the  recorded  deed  to  her  for  the 
land  on  which  fiie  bnlldlng  was  erected.  Tet 
this  Is.  the  ground  alleged  for  the  jnrlsdic- 
tlaa  of  Uds  ooart  Neither  the  husband  nor 
the  wife  set  np  as  defenses  at  law  the  mat- 
ters here  alleged  as  a  ground  for  eQultable 
relief.  It  Is  not  clear  that  the  complainant 
being  served  with  process  would  not  have 
be^  allowed  to  make  tliere  the  defense  here 
set  up  ai^lnst  the  validity  of  the  Uen,  and 
it  Is  not  shown  that  she  made  the  effort  to 
do  80.  Nor  Is  it  ded^ve  of  the  duty  of  this 
court  to  act  that  the  Judgment  at  law  Is  a 
cloud  on  the  title  of  the  complainant  If  by 
her  unreasonable  conduct  she  Is  responsible 
for  the  sitnation  from  which  the  cloud  ex- 
ists, she  cannot  expect  this  court  to  relieve 
her  of  the  cloud  on  the  title  to  her  land,  if 
there  be  one  here. 

This  court  does  not,  in  this  ease,  deem  it 
necessary  to  define  the  meanli^  of  the  ex- 
pression "reputed  owner"  as  distinct  from 
the  real  owner.  It  probably  does  not  mean 
reputation  in  the  community  as  to  owner- 
ship. It  may  mean  that  if  one  is  from  the 
facts  of  each  case  Justified  as  against  the 
real  owner  in  believing  that  the  land  on 
which  the  building  is  to  be  erected  Is  owned 
by  some  one  other  than  the  real  owner,  and 
furnishes  materials  for  the  building  on  the 


faith  thereof  and  on  the  credit  of  the  build- 
ing, he  is  entitled  to  his  lien  as  against  the 
real  owner.  This  involves  the  conduct  of  the 
real  owner.  Whatever  may  be  the  definition, 
or  limitations,  of  meaning  of  the  phrase  "re-' 
puted  owner,"  it  is  clear  that  in  this  case  the 
complainant  Is  not  entitled  to  the  injunctive 
relief  sought  by  her.  As  she  knew  the  build- 
ing was  to  be  erected  on  her  land  and  that 
it  was  in  the  process  of  erection,  she  will 
not  be  helped  by  this  court  to  avoid  the  pay- 
ment for  the  materials  used  in  the  building, 
even  though  her  deed  be  of  record.  As  to 
persons  not  related  by  matrimonial  ties,  the 
same  rule  would  nofc  necessarily  apply.  But 
the  relationship  of  hnsband  and  wife  Is  so 
close,  and  their  interests  and  purposes  are 
theoretically  so  uniformly  co-operative  and 
harmonious,  that  It  is  surely  the  duty  of  a 
married  woman  to  make  known  promptly 
and  effectually  to  one  who  deals  with  her 
property  pursuant  to  the  authority  of  her 
husband  any  divergence  of  Interest  or  op- 
position to  such  dealing,  and  If  she  fails  to 
so  act  she  cannot  expect  help  from  this  court 
to  accomplish  an  injustice.  li.v  standing  by 
while  this  building  was  being  erected  by  her 
tausband  on  her  land,  with  full  knowledge  of 
It  she  cannot  in  this  court  be  allowed  to  en- 
join the  collection  of  the  cost  of  materials 
which  went  Into  the  building  by  saying  that 
the  man  who  furnished  the  materials  should 
have  looked  at  the  record  of  deeds,  or  that 
her  husband  was  neither  owner  or  reputed 
owner.  By  her  omission  to  act  she  Justified 
Short  in  believing  that  her  husband  vras  the 
owner,  and  as  to  Short  be  was  the  reputed 
owner  in  such  way  as  to  bind  her  and  give 
him  a  right  to  collect  his  debt  for  materials 
furnished  by  enforcing  the  Uen  given  to  him 
by  the  statute.  This  may  not  be  technically 
an  estoppel,  but  it  is  so  like  it  that  It  jus- 
tifies the  conclusion  here  reached.  There 
are  dedskoiB  elsewhere  which  show  tliat 
courts  of  law,  or  conrts  with  mixed  Jurisdic- 
tion, mis^t  reach  a  different  conduelon  on 
this  state  of  facts,  and  there  are  no  ded^tn^ 
in  this  state  In  point  In  some  states  tlie 
courts  would  surely  agree  with  the  oondn- 
sions  here  reached. 

For  the  reasons,  then,  that  the  defenses 
to  the  vaUdlty  of  the  Uen  of  the  def^tent 
Short  were  not  made^  or  attempted  to  be 
made,  in  the  action  in  the  Superior  Court 
and  tiiat  the  Judgmmt  there  obtained  pre- 
sumes the  existence  of  the  statutory  requlre- 
moits  for  the  11^  and  that  because  of  hex 
knowledge  of  the  section  of  tiie  buUding, 
she  is  not  in  a  position  to  obtain  reUeC  from 
ttils  court  to  deprive  of  his  remedy  cme  who 
furnished  materials  tar  tlie  bouse  and  ^ose 
dalm  for  payment  thereof  is  stiU  unsettled, 
an  injunction  wlU  be  denied. 

A  decree  Will  be  entered  dismissing  the 
bill,  and  the  costs  wiU  be  put  on  tiie  oom- 
plalnant 
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In  re  INTBHNATIONAL  RADIATOR  CO. 

(Cmirt  of  Chancery  of  Delaware.    Oct  20. 
1914.) 

L  Co&POBATiOHe  (8  37e*)  —  FowKsa  —  Pub- 
chase  OF  Itb  Own  Stock. 

Ordinaril;  a  corporation  may  purchase  its 

own  stock,  when  the  pnrchaae  doe*  not  diminish 

its  ability  to  pay  drata  or  lessen  the  Mcurity 

of  its  creditors. 
[Ed.  Mote.~For  other  cases,  see  Corporations, 

Cent.  Dig.  8  15S0;  Dea  Diir.  I  376.*] 

2.  CoBPOBATioNS  (I  876*)— Pdbchasb  OF  OWN 

SXOOK— POWKB&— INSOLVBHCT— "OaPITAI:.," 

The  Delawara  teaenl  corporation  law  (22 
DeL  Zaws,  c  167)  provides  that  a  corporation 
may  not  nae  its  fuiub  or  property  to  purchase 
shares  of  its  own  stock,  when  such  use  will 
cause  an  impairment  of  Its  capital.  Eeld,  that 
the  word  "capital,"  as  so  used,  did  not  mean  the 
assets  of  the  company,  but  was  intended  to  im- 
ply that  the  funds  and  property  of  the  corpora- 
tion should  not  be  used  to  purchase  its  own 
shares,  when  the  value  of  its  assets  was  less 
than  the  aggregate  amount  of  all  the  shares  of 
its  capita)  stock;  and  hence  the  corporation, 
under  such  circumstances,  had  no  authority  to 
make  a  contract  to  repurchase  its  own  shares 
at  an  advance,  frcon  one  to  whom  it  had  sold 
the  same. 

[Ed.  Note.— For  other.cases,  see  CorporatlonB, 
Cent.  Dig.  8  1580;  Dec  Dig.  8  876.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Capital.] 

3.  GoBPOBATions  a  440*)— Ukibsuid  Shakes 
— Pledobs. 

A  Gorporatirai  may  pledge  unissued  stock 
as  collateral  security  for  a  loan  made  to  it.  and 
when  stock  is  so  pledged  the  creditor  may  prove 
his  debt  against  the  corporation's  receiver  and 
return  the  stock. 

[Ed.  Note.— For  otter  cases,  see  Corporations, 
C«it.  Dig.  88  1775-1777:  Dec  Dig.  f  440.*] 

In  the  matter  of  the  receivership  of  the 
IntomatloDal  Radiator  Company.  Ezcep- 
tl<»is  to  claims  filed  by  Benjamin  E.  Harris 
and  Harry  L.  Knight  Exceptions  to  the 
claim  of  Harris  sustained,  and  exaxptiosa  to 
the  claim  of  Knight  overruled. 

B:Keptl<Hi  to  Claim  Hied  by  Benjamin 
B.  Harris. 

Marvel,  Marvel  ft  Wolcott,  of  Wilmington, 
for  claimant.  Charles  F.  Onrley,  of  Wil- 
mington, for  receiver. 

THE  OHANGEUX)R.  This  claim  Is  for 
$7,500  for  damages  based  on  the  fallnre  of 
the  company  to  comply  with  an  agreement 
with  Harris,  wh««by  Harris  In  April,  1913, 
gave  to  the  company  his  notes  a^regatiog 
$5,000  in  payment  for  1,000  shares  of  stock 
of  the  company,  of  par  value  of  $10,  which 
shares  the  company  agreed  to  sell  for  him 
to  net  him  $7.50  per  share,  to  be  paid  to 
him  on  or  before  August  1,  1018.  The  notes 
were  given  to,  and  the  proceeds  thereof  by 
a  discount  thereof  were  received  by  the  com- 
pany. The  stock  was  not  sold,  and  the  notes 
wer«  paid  by  Harris.  In  substance,  for  $5,- 
000,  the  company  agreed  to  pay  $7,500  from 
the  proceeds  of  tha  sale  by  it  of  shares  of  its 


capital  stock  subscribed  for  by  Harris.  The 
l^al  effect  of  the  agreement  Is,  of  course, 
that  in  case  it  was  unable  to  sell  the  shares 
of  stock  It  would  buy  them  back,  and  the 
claim  filed  by  Harris  is  necessarily  based  on 
this  principle. 

It  may  be  considered  doubtful  whether  the 
corporation  had  a  right  to  make  such  a  con- 
tract, even  if  solvent,  and  If  the  rights  of 
creditors  were  not  affected.  Subscriptions  to 
capital  stock  should  not  be  made  subter- 
fuges to  borrow  money  under  unusual  terms, 
nor  should  countenance  be  given  to  sales 
made  by  a  corporation  of  shares  of  Its  capi- 
tal stock  In  such  irregular  ways,  espe<^lly 
where  the  advantage  Is  disproportionately 
in  favor  of  the  purcliaser.  But  when  at  the 
time  the  bargain  is  made  the  rights  of  cred- 
itors of  the  company  are,  or  would  be,  affect- 
ed by  it,  then  clearly  such  an  agreement  Is 
unenforcible  against  the  assets  of  the  com- 
pany in,  the  hands  of  a  receiver  subsequent- 
ly appointed  by  reason  of  Insolvency.  ^ 

[1]  The  undoubted  weight  of  authority  Is 
that  a  corporation,  without  express  author- 
ity, and  when  not  prohibited  by  their  charter, 
or  by  statute,  may  buy  Its  own  shares,  provid- 
ed they  do  so  in  good  faith,  without  Intend- 
ing to  injure  its  creditors  and  without  in 
fact  Injuring  them.  4  Thompson  on  Corpora- 
tions, 8  4075  (contra,  8  4076).  A  corporation 
cannot  purchase  its  own  shares  of  stock 
when  the  purchase  diminishes  the  ability 
of  the  company  to  pay  its  debts,  or  lessens 
the  security  of  its  creditors.  5  Thompson  on 
Corporations,  8  6177. 

[2]  The  claim  is  farther  affected  the 
statute  In  Delaware.  By  the  General  Cor^ 
poratton  Act,  under  wbicb  the  company  ytbb 
Incorporated,  the  company  conld  not  use  its 
fmids  or  pr<^rty  to  pnzchase  shares  of  its 
own  capital  "when  snch  nse  would  canse  an 
impairment  of  the  capital  of  the  corporatltm." 
At  the  time  when  the  agreement  was  made 
with  Harris,  and  at  the  time  the  receiver  was 
app<dnted,  the  capital  sto(&  of  the  company 
was  aboat  $400,000,  presumably  issued  for 
value,  while  its  assets  were  appraised  at 
$18,000  by  the  appraisers  in  the  rec^vershlp 
cause.  It  la  said  that  aboat  $75,000  of  stock 
was  issued  for  patents,  etc.  But  even  add- 
ing this  sum  to  the  appraised  value  of  the 
assets  of  the  company,  still  the  payment  of 
the  claim  of  Harris  from  the  assets  to  come 
Into  the  hands  of  the  receiver  will,  of  course, 
deplete  the  capital. 

Therefore,  the  question  is  whether  an 
agreement  of  a  corporation  to  sell  shares  of 
its  own  capital  stock  for  a  stockholder,  is 
not  as  to  a  claim  by  the  stockholder  for  the 
sum  of  money  at  which  the  company  agreed 
to  sell  It,  a.  purchase  by  the  company  of  such 
shares? 

A  claim  for  the  price  at  which  the  com- 
pany agreed  to  sell  the  shares  is  certainly 
equivalent  to  an  agreement  to  purchase  at 
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tbat  price,  and  equally  within  the  spirit  of 
the  act  and  equally  nnlawfnl,  If  the  enforce- 
ment of  snch  an  agreement  Impaired  the 
capital  of  the  company.  Any  one  dealing 
with  the  corporation  Is  bonnd  to  know  the 
limitations  put  on  It  by  the  statute  under 
which  It  was  created.  In  the  statute  the 
Impairment  of  the  "capital"  of  the  company 
is  mentioned.  As  here  used,  this  means  the 
reduction  of  the  amount  of  the  assets  of  the 
company  below  the  amount  represented  by 
the  aggregate  outstanding  shares  of  the 
capital  stock  of  the  company.  In  other 
words,  a  corporation  may  use  only  its  sur- 
plus for  the  purchase  ot  shares  of  Its  own 
capital  stock.  "Cairitar  does  not  In  tliis  con- 
nection mean  the  assets  of  the  company,  for, 
of  course,  the  assets  are  reduced  when  any 
of  It  Is  used  by  a  corporation  to  purcha'se 
shares  of  its  own  capital  stock.  It  must  hare 
some  other  meaning  then.  Tbe  statute  must 
mean,  therefore,  that  the  funds  and  property 
of  tbe  company  shall  not  be  used  for  the 
purchase  of  shares  of  its  own  capital  stock 
when  the  value  of  Its  assets  is  less  than  the 
aggregate  amount  of  all  the  shares  of  its 
capital  stock.  A  use  by  a  conwratlon  of 
Its  assets  to  purchase  shares  of  its  own  capi- 
tal stock  under  such  conditions  impairs  the 
capital  of  the  company. 

As  these  conditions  existed  when  the  con- 
tract was  made  between  Harris  and  the  In- 
ternational Radiator  Company,  the  contract 
ts  not  now  enforceable  against  the  assets  in 
the  hands  of  the  receiver,  and  the  claim  Is 
disallowed. 

Exceptions  to  Claim  Filed  by  Harry 
U  Knight 

V.  Claude  Palmer,  of  Mt.  Holly,  N.  J.,  for 
claimant.  Charles  F.  Cnrley.  ot  Wilmington, 
for  receiver. 

THE  CHANCELLOR.  [3]  The  claim  of 
Harry  L.  Knight  is  based  on  two  notes  made 
by  the  company,  and  the  exceptions  taken 
thereto  are  that  they  were  given  for  stock  of 
tbe  company  purchased  by  Knight,  while  it 
was  contended  for  Knight  that  the  stock  is- 
sued to  Knight  was  given  to  bim  as  collateral 
security.  Originally  there  was  another  note, 
which  was  paid  by  the  company  and  Knight 
then  transferred  back  to  the  company  a  pro- 
portionate part  of  the  stock  which  he  had 
received  as  collateral  security.  There  was 
some  doubt  raised  by  the  form  of  tbe  written 
agreement  of  the  company,  whether  this 
was  a  sale  or  a  pledge  of  stock.  But  the 
dealings  of  the  parties  were  such  as  to  be  in- 
consistent with  a  sale  and  consistent  only 
with  a  pledge.  A  corporation  may  pledge  its 
unissued  shares  of  capital  stock  as  collateral 
security  for  a  loan  made  to  it  His  claim 
as  a  creditor  is,  therefore,  allowed,  but 
Knight  must  return  the  stock  of  the  company 
which  he  holds  under  the  agreement 

The  exceptions  to  the  claim  of  Knight  are 
disallowed  and  the  claim  is  allowed. 


LONG  V.  CHANDLER. 

(Coart  ot  Chancery  of  Delaware.    Sept.  15, 
1914.) 

1.  Specifio  Pkbtobmance  (f  8*)— DisoBirrtON 
or  CouBT. 

Specific  performance  of  a  contract  for  the 
Bale  of  land  Is  favored  because  of  the  character 
of  the  subject-matter  of  the  agreement  and 
while  the  power  to  decree  specific  peifcvmance 
ia  exercised  in  the  discretion  ot  the  court,  in 
a  clear  case  It  E«  freely  exercised. 

[Ed.  Note.— For  other  cases,  see  Spedfic  Per- 
foimanee,  Cent  Dig-  H  17, 18;  Dee.  Dig.  i  &*] 

2.  YBNDOB  Amu  PUBOHABEB  (S  134*) —Peb- 
rOBMANCB  OF  OONTBACT— InCHOATB  BIOHT 
OP  DOWEB  AS  "InCUHBBANCE." 

Ad  ontstanding  inchoate  right  of  dower  is 
an  "incumbrance."  so  that  a  vendor  cannot 
convey  a  free  and  clear  title  unless  his  wife 
executes  tbe  deed  with  him,  or  otherwise  vaivee 
or  releases  her  dower. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |S  m  250-264,  258; 
Dec  Dig.  I 

For  o^er  definitions,  see  Words  and  Fhraaea, 
First  and  Second  Series,  Incumbrance.] 

5.  JunaiOiint  (I  707*)— PBmonB  Oonoi.uDEn. 

No  decree  for  specific  performance  can  be 
made  to  affect  the  rights  of  the  wife  of  a  ven- 
dor who  was  not  a  party  to  his  contract,  and  Is 
not  a  party  to  the  suit 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  S  1230;  Dec.  Dig.  S  707.*} 

4.  Sfecisto  Pbbfobuancb  (ji  127*)  —  Dbsbo- 
TivE  Title— Abatemewt  of  Pbice. 

Where  a  vendor  is  unable  to  convey  a  good 
and  onincumbered  title  aoeording  to  his  agree- 
ment, the  vendee  f^erally  has  a  right  to  specif- 
ic perfbrmance  with  an  abatement  of  the  pur- 
chase price,  but  not  unless  the  compmsatioa 
for  the  defects  can  be  ascertained  with  reason- 
able accuracy, 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  fiS  400-411;   Dec  Dig.  f 

m.*i 

6.  Specifio  PBBFOBiuifOB  (S  95*)— Dbfensbs 
— Defectivb  Title. 

A  defect  in  the  title  of  a  vendor  is  not  a 
defense  to  a  suit  for  specific  perfonaance  by  the 
purchaser,  if  tiie  pnrchasw  chooses  to  accept 
the  defective  title  without  abatement  in  the 
price. 

[Ed.  Note,— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  SS  257-277;  Dec.  Dig.  S 

05.  *] 

6.  Specific  Pebfobuarce  (t  127*)— Impossi- 
BZUTT  or  Pebtobuancb— BBFnSA];.  of  Wm 
TO  Join  xn  Gonvbtanoe. 

Where  the  wife  of  a  vendor  who  did  not 
join  in  his  contract  of  sale  refuBes  to  join  in  a 
conveyance,  or  to  release  her  dower  riehts,  the 
court  cannot  make  a  decree  of  specific  per- 
formance requiring  the  vendor  to  obtain  a  re- 
lease of  her  rights  under  penalty  of  imprison- 
ment for  failure  to  do  so,  as  this  would  clearly 
be  an  unjust  coercion  of  the  wife's  volition. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  SS  406-411;  Dec.  Dig.  1 
127.*] 

7.  Specific  Pebfobuance  (S  127*)  — Abatb- 
MENT  OP  Pbice— Kefosal  of  Wife  to  Join 

IN  OONVETANCE. 

Under  Rev.  Code  1852,  amended  to  1893, 
p.  662,  c.  87,  i  1,  providing  that  the  widow  of 
any  man  seised  dnrmg  the  marriage  of  an  estate 
of  inheritance  shall  have  a  third  part  of  all 
lands  TFhereof  he  was  seised  to  hold  as  tenant 
in  dower  for  Ufe  free  from  alienations,  cove- 
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nuts,  etc.,  made  or  entered  Into  by  him,  milew 
■be  shall  hare  relinquished  her  right  of  dower 
therein  by  her  own  volontary  act,  and  other 
statntory  proriilons  glvlne  her.  In  case  of  in- 
testacy, onvhalf  of  the  land  for  life,  where 
there  are  no  children  or  Isaae  of  children,  and 
the  whole  of  the  real  estate  for  life,  where  the 
intestate  leaTCS  no  kin  or  heir,  and  nowhere 
providing  that  she  may  be  compelled  to  take 
ner  interest  in  money  in  lieu  of  land,  where  a 
vendor's  wife  who  did  not  join  in  his  contract 
of  sale  refused  to  join  in  the  deed,  or  to  release 
her  dower  rights,  specific  performance  with  an 
abatement  in  price,  because  of  the  existence  of 
her  rightB,  could  not  be  decreed,  since  because 
the  quantum  of  her  rights  is  not  ascertainable 
until  the  husband's  death,  and  because  of  the 
double  contingency  of  her  survivorship  of  him. 
the  present  money  value  of  her  rights  cannot 
be  fairly  and  justly  estimated,  especially  where 
it  does  not  aopear  tiiat  the  parties  to  the  con- 
tract cannot  be  pnt  In  statu  qao. 

[Ed.  Note^For  otiier  eases,  see  Specifie  Per- 
formance, Cent  Diff.  M  409-431%  Dea  Dlff.  I 
127.*] 

8.  Specifio  Pekfobmahce  ({  127*)— Befdbal 
OF  Wii^  TO  Join  in  Coktktahok— Rkquib- 

INO  iRDEHinTT  BOND. 

Where  the  wife  of  a  vendor  who  did  not 
join  in  his  contract  of  sale  refused  to  join  in 
the  deed,  or  release  her  dower  rights,  the  court 
could  not  decree  specific  performance  and  re- 

Sire  the  vendor  to  give  a  bond  to  indemnify 
i  purchaser  against  the  wife's  claims,  as  ft 
bond  without  surety  would  be  of  no  more  value 
than  the  vendor's  covenant,  which  would  not  be 
a  sufficient  protection  to  the  purchaser,  while 
to  require  a  bond  with  surety  would  be  to  make 
for  the  parties  an  agreement  which  they  did 
not  make,  especially  where  it  does  not  appear 
that  the  parties  cannot  be  put  in  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  ||  405-4U;  Dec.  Dig.  § 
127.*] 

9.  SFBcxno  PKBn>Kiu.iroK  (|  134*)  —  Pbo- 

OnDINOS— iHFOBINa  GOBTS  OH  SiTOOnBFUI. 

PAsrr. 

In  a  suit  for  specific  performance  of  a  con- 
tract for  tiie  sale  tA  land  in  which  the  vendor's 
wife  did  not  join,  with  an  abatement  in  the 
price,  or  the  execotion  of  a  bond  to  indenml^ 
the  purchaser  against  the  wife's  dums.  though 
snch  relief  must  be  denied,  the  vendor,  whose 
failure  to  make  sure  tiiat  his  wife  would  join 
htm  in  petfonntng  the  contract  compelled  die 
pnrdiaaer  to  seek  reli^  bt  court  would  be  re- 
quired to  pay  the  coets, 

(Ed.  Note.— For  other  easee.  see  Snedfie  Per- 
formaoce.  Cent  Dig.  |  441 ;  Dec.  Dig.  S  134.*] 

Bill  In  equity  by  John  H.  Long  against 
William  B.  Chandler.  On  hearing  on  bill, 
answer,  and  depositions.   Bill  dismissed. 

BUI  for  spedflc  performance.  The  Mil 
was  filed  by  a  vendee  against  the  vendor  for 
specific  performance  of  a  contract  of  sale  of 
land,  with  an  abatement  of  the  price  based 
on  the  value  of  the  indioate  right  of  dower 
at  the  wife  of  the  vendor,  who  refused  to 
Join  him  In  a  conveyance  of  the  land,  oi 
with  an  order  reqalriiv  the  defendant  to 
give  bond  with  snxety  to  indemnity  the 
complainant  agaln^  a  claim  (tf  the  wife  of 
the  defendant  for  dower  In  the  land.  The 
pleadipga  and  facts  wpear  from  the  opin- 
ion of  the  Chanodlor,  the  case  being  heard 
on  bill,  answer  and  depositions. 


Charles  W.  Cullen,  of  Georgetown,  for 
complainant  John  M.  Bichardscn,  of  George- 
town, for  defendant 

THE  CHANCELLOB^  The  complainant 
Long,  as  vendee,  by  his  bill  seeks  from  the 
defendant,  Chandler,  as  vendor,  specific  per- 
formance of  a  contract  for  the  sale  of  a  lot 
of  land  in  Dagsboro,  evidenced  by  a  receipt 
in  writing  dated  July  3, 1913,  whereby  Chan- 
dler acknowledged  payment  to  him  by  Long 
of  five  dollars  as  part  payment  of  the  pur- 
chase price  of  the  land  for  seven  hundred 
dollars  for  "a  free  and  clear  title."  It  Is 
alleged  that  the  seller  refused  to  convey  to 
the  buyer,  though  the  balance  of  the  price 
was  tendered,  pretending  that  he  Is  unable 
to  make  a  good  title,  and  that  a  good  title 
can  be  made  if  the  defendant  thinks  prop- 
er to  do  so.  The  prayer  of  the  bill  was  that 
the  defendant  be  required  to  spedflcally  per- 
form  by  conveying  a  good  and  marketable 
title  to  the  land  on  payment  of  the  balance 
of  the  purchase  price.  Nothing  is  said  lu 
the  bill  about  the  refusal  of  the  wife  of  the 
defendant  to  join  in  the  deed.  By  his  an- 
swer, the  defendant  admits  the  making  ol 
the  contract  and  the  tender  of  the  balance 
of  the  purchase  price.  He  further  says  he 
Is  unable  to  convey  a  free  and  clear  title 
because  his  wife  has  refused  to  Join  him  in 
a  deed  or  to  release  her  dower,  without  col- 
lusion with  him,  or 'solicitation  on  his  part, 
and  that  he  was  ready  to  convey  the  land 
without  his  wife,  and  offered  to  refund  the 
part  of  the  purchase  price  received,  but 
that  the  complainant  refused  to  accept  the 
conveyance  tendered,  or  the  money.  Later 
the  complainant  amended  the  prayers  of  the 
bill  by  adding  the  following: 

"That  a  decree  may  be  made,  directing  the 
said  defendant  to  execute  and  deliver  a  deed  to 
your  complainant  for  the  lands  and  premises  In 
said  bill  mentioned  and  fartlier  that  the  said 
defendant  execute  and  deliver  to  your  complain- 
ant a  bond,  with  stifficlent  surety,  and  in  such 
snm  as  may  be  necessary  to  protect  your  com- 
plainant from  any  claim  that  the  wife  of  said 
defendant  may  have  in  said  property  to  dower 
therein,  should  she  survive  her  husband,  or 
that  an  abatement  In  the  price  or  amount  of  the 
purchase  money  agreed  upon  for  said  premises, 
may  be  made,  the  amount  to  be  fixed  and  de- 
termined upon  by  a  master  appointed  for  that 
purpose  or  in  such  other  manner  as  the  Chan 
cellor  may  determine." 

The  prayer,  then,  Is  for  conveyance  with 
a  bond  0^  indemnity  with  aunty  or  an  abate- 
ment in  the  price. 

Upon  the  issues  joined  testimony  was  taken 
hy  depo8itl(His  and  In  general  the  allegations 
of  the  blU  and  answer  were  sustained.  It 
was  shown  that  Caumdler  was  thirty-one 
years  of  age  and  bis  wlfo  twenty-four  years 
old.  Whether  there  were  children  of  the 
marriage  did  not  appear,  or  whether  or  not 
the  seller  had  any  kin  or  heirs  at  law. 
Whether  Long  knew  that  Chandler  was  mar- 
ried when  he  made  his  contract  does  not  ap- 
pear affirmatively  and  distinctly,  hut  it  is  a 
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reasonable  Inference,  tnm  the  facts  shown, 
that  he  had  sncAi  knowledge.  It  was  shown 
that  Chandler's  wife  was  Informed  of  the 
agreement  after  It  had  been  made,  and  on  the 
afternoon  of  the  same  day,  and  the  only  rea- 
son for  her  refusal  to  ezecote  the  deed  with 
her  husband  was  stated  by  her  In  her  testi- 
mony to  be  that  she  did  not  want  to  make 
her  husband's  mother  mad,  meaning  thereby 
a  desire  to  avoid  Incurring  the  anger  of  her 
mother-in-law,  who  opposed  a  carrying  ont 
of  the  agreement.  There  was  on  the  record 
no  evidence  of  marital  Influence,  and  on  the 
contrary  it  was  denied,  and  there  was  no 
evidence  of  collusion  or  fraud  on  the  part  of 
either  C3iandl6r  or  his  wife.  There  was  no 
question  raised  as  to  the  sufficiency  of  the 
form  of  the  contract  as  containing  the  ele- 
ments necessary  for  an  enforcement  thereof 
in  this  court,  and  It  will  be  treated  as  such. 

[1-3]  The  question  is  thus  raised  squarely 
In  this  case.  Is  a  purchaser  entitled  to 
specific  performance  of  a  valid  contract  for 
the  ccmveyance  of  land  with  either  an  abate- 
ment of  the  price  pro  tanto  for  an  outstand- 
ing indicate  right  of  dower,  or  to  a  decree 
requiring  the  seller  to  give  indemnity  against 
a  future  daim  of  sutA  a  rlgfit?  In  ^is 
state  specific  performance  of  a  contract  for 
the  sale  of  land  is  favored  because  of  the 
<4iaracter  of  the  subject-matter  of  the  agree- 
meat.  This  equitable  ppwer  is  exerdsed  in 
the  discretion  of  the  court,  but  in  a  dear 
(rase  it  Is  freely  exercised.  The  predse  ques- 
tion Is  novel  here,  and  so  far  as  appears  Is 
now  raised  for  the  first  time.  It  Is  of  grare 
Importance  to  the  business  Interests,  for  tt 
Ls  not  Improbable  that  other  such  contracts 
have  foiled  of  performance  under  similar 
circumstances,  and  injustice  has  resulted. 
It  is  dear  and  Is  so  settled  that  an  outstand- 
ing Inchoate  right  of  dower  la  an  incum- 
brance, so  that  In  this  case  the  husband  as 
seller  could  not  convey  a  free  and  dear  title 
unless  his  wife  executed  the  deed  with  him, 
or  otherwise  waived  or  released  her  dower 
in  the  way  provided  by  law.  It  is  also  true 
that  not  being  a  party  to  the  contract,  or 
suit,  no  decree  could  be  made  to  affect  her 
rights.  Indeed,  it  Is  doubtful  If  the  agree- 
ment could  be  enforced  against  her  evm  if 
she  had  been  a  party  to  it,  as  it  was  not  a. 
contract  concerning  her  sole  nnd  separate 
pn^rty,  and  was  not  acknowledged  before 
a  notary  public  In  the  method  provided  by 
statute.  This  was  so  held  In  Young  v.  Paul, 
10  N.  J.  £q.  402,  64  Am.  Dec.  456.  But  on 
this  point  no  definite  oidnlon  Is  expressed 
and  mention  is  made  of  the  matter  purely 
as  a  precaution  against  misunderstanding. 

So  far  as  appears,,  the  only  expression  of 
the  courts  of  this  state,  even  remotely,  bear- 
ing on  the  precise  question  raised  in  this  case 
is  a  statement  by  Chancellor  Bates  in  God- 
win V.  Collins,  3  Del.  Ch.  1S9,  199.  There 
specific  performance  was  sought  of  a  contract 
where  there  was  no  security  to  the  seller  for 
deferred  payments  of  the  purchase  money. 


and  the  Chancellor  refused  to  require  the  sell- 
er to  accept  security  howeyet  adequate  be- 
canse.lt  would  be  to'  make  a  contract  fOr  the 
parties  rather  than  to  execute  one  made  by 
them.  He  then  said: 

"There  are,  indeed,  'a  few  cases,  altoeether 
ezceptioDal,  in  which  the  court  has.  in  decree- 
ing specific  performance,  imposed  upon  a  party 
some  terms  not  stipnlated  for  in  the  contract. 
That  has  been  done  when  a  performance  hav- 
ing been  partially  made,  and  its  cotopletion  ac- 
cording to  the  strict  terms  of  the  contract  has 
become  impracticable ;  as  through  some  de- 
fect of  title  or  outstanding  incumbrance,  or 
change  in  the  condition  of  the  property.  In 
such  case  where  the  parties  have  already  acted 
under  the  contract  and  their  interests  have  be- 
come 80  involved  that  they  cannot  be  put  in 
statu  quo,  the  court,  in  order  to  prevent  gross 
injustice,  will  complete  the  execution  of  the 
contract,  making  such  equitable  adjustment  be- 
tween the  parties  by  way  of  compensation  or 
indemnity  as  drcumstajices  may  admit  of." 

Two  cases  are  dted  by  the  Chancellor,  viz., 
Davis  V.  Home,  2  S.  &  L.  340,  and  Young  v. 
Paul,  10  N.  J.  B4.  402,  64  Am.  Dec.  456,  as 
lUn8traU<His.  The  first  case  could  not  be 
found.  In  the  latter  case.  In  New  Jersey,  the 
defendant  agreed  to  convey  to  the  complain- 
ant a  farm  in  exchange  for  a  farm  owned  by 
a  third  i>eraon  in  case  tbe  complainant  would 
buy  it  and  convey  1^  to  the  defendant,  and 
pay  a  sum  (tf  money  In  addition.  After  the 
complainant  had  boni^t  the  fium  fTfHOi  the 
third  person  and  tendered  a  deed  thereof 
with  the  money  to  tiie  defendant,  the  defend- 
ant's wife,  by  his  Interference,  refused  to 
Join  in  the  deed  hy  the  defendant  to  the  com- 
plainant for  the  defendant's  land.  The  Court 
of  Chancery  required  tbe  defendant  to  con- 
vey to  the  complainant  by  deed  even  If  bis 
wife  would  not  Join  In  It,  and  decreed  that 
the  complainant  bold  the  farm  be  had  bought 
for  exchange  with  the  defendant  as  Indem- 
nity -against  any  future  claim  of  the  vrlf& 
This  was  considered  an  «EO^ftional  case,  be- 
cause the  decree  did  not  affect  tbe  wife  or 
necessitate  the  giving  of  collateral  security, 
and,  of  oonne,  <Ud  not  involve  a  valuation 
of  fbB  dower  as  a  basis  of  an  abatement  of 
the  price.  The  decreie  was  affirmed  by  tbe 
Court  of  Errors  and  Appeals  of  New  SetBey, 
holding  that  the  indemnity  was  fair  and  bet- 
ter than  compensation.  This  case  dted  by 
Chancellor  Bates  as  one  of  the  class  of  ex- 
ertional cases  where  Indannity  to  the  ven- 
dee would  be  required,  does  not  indicate  that 
Chancellor  Bates  would  In  the  present  case 
have  favored  Indemnity  to  the  complainant. 
Long,  and  certainly  not  an  abatement  of 
price.  The  Court  of  Errors  and  Appeals  in 
affirming  the  decree  In  Gtodwln  v.  CoUlns,  in 
4  Honst  28,  based  Its  dedslon  on  the  uncer- 
tainties of  the  agreement  in  that  case  and  the 
omission  of  secixrlty  for  deferred  payments 
of  the  price,  holding  that  In  tbe  absence  or 
part  performance  or  fraud  It  had  no  right  to 
sutiply  an  omlsijlon  or  Impose  terms  not  in  the 
contract.  No  reference  was  made  by  the  ap- 
pellate court  to  the  portion  of  the  opinion 
'  of  Chancellor  Bates  above  quoted.  It  is  very 
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doabtfnl  if  It  would  bare  favored  indemnity 
or  an  abatement  of  price  In  a  case  like  tbat 
under  eonidderation  here.  If  Chancellor 
llates'  ^ctom  be  followed  these  could  be  no 
decree  for  abatement  or  Indemnity,  because 
It  does  not  ai^iear  that  the  parties  to  the  con- 
tract cannot  be  pat  In  statu  quo,  and  the  de- 
dilon  mlgbt  be  based  on  the  opinion  of  tbat 
dlstingDisbed  Jurist*  But  as  the  questloas 
InrolTed  hare  been  so  fully  discussed,  the 
question  will  be  considered  as  though  there 
was  no  guiding  precedent  here  respecting  the 
question  raised. 

[4,  S]  It  is  a  general,  thon^  not  a  unlrer- 
sal,  rule  that  where  a  vendor  is  unable  to 
convey  a  good  and  unincumbered  title,  ac- 
cordiog  to  his  agreement,  the  vendee  has  a 
right  to  spedfic  performance  with  an  abate- 
ment of  the  purchase  price.  Lord  Eldon  in 
the  early  English  case  of  Mortlock  v.  BuUer, 
10  Tes.  Jr.  815,  thu^  states  the  matter: 

"If  a  man  having  partial  interests  in  an  es- 
tate chooses  to  enter  into  a  contract  represftnt- 
iof!  it.  agrrenns  to  sell  It,  as  his  ovn,  it  ia  not 
competent  for  him  afterwards  to  aay,  though 
he  has  valuable  interests,  he  haa  not  the  entire- 
ty; and  therefore  the  parchaser  should  not 
have  the  benefit  of  his  contract.  For  the  pur- 
pose of  tills  jurlBdiction,  the  person  contract- 
ing under  those  circumstances  is  bound  by  the 
assertion  in  hia  contract;  and  if  the  vendee 
chooses  to  take  as  much  aa  he  can  have,  he  has 
a  rifibt  to  that  and  to  an  abatement;  and  the 
court  will  not  hear  the  objection  by  the  ven- 
dor that  the  purdiaser  cannot  have  the  whole." 

The  ease  of  Godwin  t.  Collins,  3  Del.  Oh. 
180,  199,  supports  this  gederal  rule.  There 
are  some  limitations  upon  the  rule.  If  the 
vendee  bad  notice  that  the  vendor  bad  a  lim- 
ited interest  in  the  land,  or  that  the  title  is 
defective,  or  the  ijuantity  defective,  some 
courts  iuve  draded  the  right  to  abatement. 
So  also,  of  course,  an  abatement  is  denied  un- 
less tbe  compensation  for  the  defects  can  be 
ascertained  with  reasonable  accuracy.  There 
amy  be  some  other  limitations  upon  the  gen- 
eral rule,  but  it  Is  not  necessary  to  discuss 
them.  It  Is  also  true  that  If  the  vendee  choos- 
es to  accept  a  defective  title  without  abate- 
ment in  the  price,  tbe  defect  in  the  title  is 
Qot  considered  to  be  a  valid  defense  to  a  de- 
cree for  specUlc  performance  on  a  bill  brought 
by  the  purdiaser.  There  Is,  bowever,  an  ir- 
reconcilable conflict  of  authority  as  to  wheth- 
er this  general  principle  above  referred  to 
is  applicable  to  cases  such  as  the  one  now 
under  consideration. 

Without  undertaking  to  classify  all  tbe  cas- 
es on  the  subject,  tbe  dedalons  range  them- 
selves about  In  this  way.  In  Massachusetts 
a  decree  for  Q)ecific  performance  by  tbe  hus- 
band was  ordered  with  proper  damages  to 
the  vendee  for  the  failure  of  the  wife  of  the 
Vendor  to  convey  ber  dower,'  and  it  was  re- 
ferred to  a  master  to  report  as  to  tbe  dam- 
ages. Park  V.  Johnson,  86  Masa  (4  Allen) 
2S9;  Woodbury  v.  Luddy,  96  Mass.  (14  Allen) 
1.  92  Am.  Dec.  731.  In  Iowa  abatement  of 
the  price  Is  allowed.  Townsend  v.  Blanchard, 
U7  Iowa,  41.  90  N.  W.  619;  Thompson  r. 


Colby,  m  iowa,  234, 103  N.  W.  117;  Noecker 
T.  Walllngford,  188  Iowa,  605,  111  N.  W.  37. 
Two  cases  in  Iowa  hold  tliat  interest  Is  not 
charged  against  tbe  vendee  for  the  amount 
he  retained.  Pressor  t.  Hlldenbrand,  23 
Iowa,  483;  Leadi  t.  Forney,  21  Iowa,  271,  89 
Am.  Dec.  S74.  In  Wisconsin  the  dlfflcnlty  of 
estimating  the  money  value  of  Inchoate  dow- 
er is  mjpimlzed  and  aintement  allowed. 
Wright  V.  Tonng,  6  Wis.  127,  70  Am.  Dec. 
453.  In  Minnesota'  the  same  rule  prevails. 
Drake  t.  Barton,  18  Minn.  462  (Gil.  414); 
Sanborn  v.  Noekin,  20  Minn.  178  (Gil.  163). 
Ho  also  in  Indiana.  Martin  v.  Merrltt,  57 
Ind.  34,  26  Am.  Bep.  45.  And  in  Michigan. 
Walker  v.  Kelly,  91  Mich.  212,  51  N.  W.  934. 

In  North  Carolina  the  tables  of  mortality 
are  deemed  sufBclent  eWdence  of  value  of 
Inchoate  dower,  notwithstanding  tbe  double 
contingency  involved.  Bethell  v.  Mcliinney, 
164  N.  O.  71,  80  S.  E.  162  (1913)  ;  Gore  V. 
Townsend,  105  N.  O.  228,  11  S.  B.  160,  8  L. 
a  A.  443. 

In  Alabama  the  abatement  as  to  price  is 
regarded  as  Indemnity,  not  compensation , 
and,  therefore,  the  purchaser  is  chargeable 
with  interest  on  the  amount  deducted  and 
reserved  until  the  death  of  the  vendor  or  his 
wife.  Minge  v.  Green,  176  Ala.  343,  58  South. 
381  (1912).  There  was  in  this  case  a  vigor- 
ous dissenting  opinion  which  forcibly  pointed 
out  the  many  elements  of  unceriaint?  in 
calculating  tbe  present  value  of  inchoate 
dower  under  the  Alabama  statutes  as  to 
dower,  the  two  dissenting  Judges  claiming 
It  to  be  an  impossibility  for  any  human  agen- 
cy to  approximate  such  value. 

The  decisions  of  the  courts  which  have 
taken  different  views  are  tUose  of  Ililnolf, 
New  York,  New  Jersey,  Oregon,  Ohio,  Virgin- 
la,  Pennsylvania,  Missouri  and  District  of 
Columbia,  and  they  support  the  following 
propositions: 

(1)  If  there  be  no  proof  of  fraud  on  the 
part  of  tbe  husband  In  the  refusal  of  the  wife 
to  release  dower,  the  court  will  not  by  decree 
order  the  husband  as  vendor  to  procure  a 
conveyance  or  release  by  her,  or  require  him 
to  furnish  an  indemnity  against  her  dower. 
Reilly  V.  smith,  25  N.  J.  Eq.  159;  Blake  v. 
Flatley,  44  N.  J.  Eq.  228,  10  Atl.  158.  14 
Atl.  128,  6  Am.  St  Rep.  886;  Peeler  v.  Levy, 
26  N.  J.  Eq.  335,  338 ;  Bateman  v.  Riley,  T2 
N.  J.  Eq.  316,  73  Atl.  1006 ;  GraybUl  v.  Brugh, 
89  \a.  899,  17  S.  E.  558,  560,  21  I*.  E.  A.  188, 
37  Am.  SL  Rep.  894. 

(2)  A  Court  of  Chancery  should  not  coerce 
directly  or  indirectly,  or  even  remotely,  a 
wife  to  release  her  righte,  or  even  make  a  de- 
cree which  would  jiut  pressure  on  her  to  sur- 
render her  free  and  untrammeled  volition, 
and  an  abatement  of  the  price  or  a  require- 
ment of  indemnity  would  be  coercion. 
RiesK's  Appeal,  73  Pa.  490;  Burk's  Appeal, 
75  Pa.  141,  147,  15  Am.  Rep.  587;  Burk  v 
SerrlU,  80  Pa.  418,  21  Am.  Rep.  105; 
Clark  V.  Selrer,  7  Watts  (Pa.)  110, 112,  32  Am. 
Dec  746  (G.  J.  Gibson) ;  Aiple-Uemmelmann, 
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etc.,  Co.  T.  Spelbrtnk,  211  Mo.  671,  111  S.  W. 
480,  14  Ann.  Gas.  652;  Knratll  t.  Jackson, 
60  Or.  203,  118  Pac  192,  1013.  38  L.  R.  A. 
(N.  S.)  1195,  Ann.  Cas.  1914A,  203 ;  Barbour 
v.  HIckqy,  2  App.  D.  C.  207,  24  L.  R.  A.  763. 

(3)  If  the  vendee  knew  that  the  vendor  had 
a  wife,  he  took  chances  of  her  signing  the 
deed,  and  Is  not  entitled  to  relief  respecting 
the  wife's  Interest  C.  J.  Gibson  in  Clark  v. 
Seirer,  7  Watts  (Pa.)  110,  112,  82  Aw.  Dec 
745 ;  Bark's  Appeal,  76  Pa.  141,  15  Am.  Rep. 
687 ;  Forttine  v.  Watkins,  94  N.  C.  315 ;  tn- 
cas  y.  Scott,  41  Ohio  St  641;  People's  Sav- 
ings Bank  v.  Parlsette,  68  Ohio  St  450,  67 
N.  E.  896,  96  Am.  St  Rep.  672 ;  Alple-Hem- 
melmann,  etc.,  Co.  v.  Spelbrlnk,  211  Mo.  671. 
Ill  S.  W.  480,  14  Ann.  Cas.  652. 

(4)  The  value  of  Inchoate  dower  cannot 
be  properly  valued  and  mortality  tables  are 
inadequate  for  the  purpose.  Cowan  y,  Kane, 
211  IlL  575.  576,  71  N.  E.  1097 ;  Stemberger 
V.  Mctiovem,  56  N.  Y.  19,  20;  Aiple-Hemmel- 
mann,  etc.,  Ca  v.  Spelbrink,  211  Mo.  671,  111 
S.  W.  480.  491. 14  Ann.  Ca&  662 ;  EnratU  v. 
Jackson.  60  Or.  a03,  118  Pac:  192.  lOlB.  38 
U  R.  A.  (N.  SO  1195.  Ann.  Oa>.  1914A.  203. 

(6)  To  decree  Q>ecUte  performance  with 
Indemnity  would  be  making  a  new  contract  for 
ttie  parties.  Barbour  t.  Blckey.  2  App.  D.  C. 
207,  24  Xi.  R.  A.  768;  KuratU  Jackson. 
60  Or.  208.  118  Pac.  182.  1013.  38  L.  K.  A. 
(N.  SJ  1195.  Ann.  Gfta.  1914A,  203. 

A  fuller  statement  of  tbe  varying  dedaionfl 
ai  both  aides  of  tba  qaestion  Is  found  In  36 
Cyc.  743  et  seq. 

The  Oregon  court  In  KuratU  r.  Jadcson, 
dted  above,  remarked  that  the  variance  In 
the  decisions  may  be  partially  accounted  for 
by  tbe  fact  thaf  courts  terorlng  an  abatnn^t 
€t  tiie  price  are  in  states  where  law  and 
equity  are  administered  by  the  same  court 
and  distinctions  of  procedure  between  them 
have  been  abolished,  while  the  opposite  view 
is  tflken  in  states  where  law  and  equll? 
courts  and  their  procedure  are  kept  sepa- 
rate. There  may  be  the  further  reason  Uiat 
in  some  states  conversion  of  dower  rights 
into  money  value  by  appraisement  is  done  by 
statutes  and  apparently  the  mortality  tables 
and  other  methods  of  valuation  of  contingent 
rights  are  provided  by  statntea,  none  of 
which  exist  in  Delaware. 

[6]  It  is  settled  now  that  this  court  has  no 
right  to  make  a  decree  requiring  the  vendor 
to  obtain  a  release  of  the  rights  of  his  wife 
under  penalty  of  an  imprisonment  for  failure 
to  do  so,  for  this  would  clearly  be  an  unjust 
coercion  of  the  wife's  volition.  By  bis  bill, 
and  the  amendments  to  the  prayers  there- 
of, the  complainant  asks  for  a  decree  for  spe- 
dflc  performance  by  the  husband  vendor 
with  either  an  abatement  of  the  purchase 
price  based  on  a  valuation  of  the  wife's  in- 
choate interest,  or  security  from  the  vendor 
to  the  vendee  against  the  assertion  by  the 
wife  of  her  right  In  and  to  the  pn^rty  In 
ease  she  survives  her  husband. 


[7]  1.  As  to  abatement  There  Is  some 
merit  in  the  proposition  that  if  the  vendor 
agrees  to  convey  more  than  he  owns,  or  can 
convey  a  good  title  to,  he  should  at  the  de- 
mand of  his  vendee  be  required  to  convey 
what  he  has  with  an  abatement  in  the  price 
based  on  the  value  of  that  whi<^  he  is  unable 
to  convey,  provided  this  value  may  be  as- 
certained with  reasonable  certainty  and  with 
Justice  to  both  buyer  and  seller,  and  provided 
the  rights  of  other  persons  not  parties  to  the 
contract  are  not  affected  such  a  decree. 
In  so  holding  there  is  no  imposition  on  the 
parties  of  a  new  contract  A  purchaser 
could  not  be  forced  to  accept  such  a  decree, 
but  on  his  demand  the  seller  would  In  equity 
be  bound  to  do  all  he  could  to  execute  his 
agreement  However,  an  essential  element 
to  such  an  abatement  of  price  is  reasonable 
certainty  in  the  valuatiw  of  the  outstand- 
ing interest  and  it  is  necessary  to  know  the 
quantum  of  the  thing  to  be  valued.  When 
the  husband,  as  owner,  makes  the  contract 
of  sale  of  his  land  without  his  vrlfe  Joining 
In  it,  her  interest  is  not  affected.  What  is 
her  Interest  In  that  land  in  his  lifetime?  It 
was  said  In  the  case  of  Chandler  v.  Hollingi- 
worth,  3  Del.  Ch.  99,  114,  that  althoag^  her 
right  in  her  husband's  lifetime  Is  inchoate 
only,  "it  Is  none  the  less,  In  his  lifetime  a 
legal  right  vested  and  indefeasible,  except  t^' 
her  own  act"  What  are  her  rights  In  this 
state  it  she  survives  her  husband?  At  com- 
mon law  there  were  only  tliree  drcnmstances 
necessary  to  dow>er:  Seisin  of  the  husband, 
coverture  and  survivorship  by  the  wifa 
These  being  present,  her  Interest  was  fixed 
and  beyond  reach,  whatever  may  happen  to 
the  husband,  or  whatever  he  may  have  done, 
unless  she  relinquished  her  ri^ts  by  her 
voluntary  act  according  to  the  lam  of  tiw 
state,  or  forflslt  It  by  misconduct  She  was 
entitled  to  one-third  part  d  bis  land  for  her 
life.  This  right  was  forthra-  asnired  to  her 
by  the  act  of  1810,  whldi  secured  her  against 
alienations,  debts,  liens  and  Incumbrances 
made  or  created  by  the  husband  after  mar- 
riaga  Section  1,  c.  87.  Revised  Code.  p.  662. 
By  anothor  statute^  la  case  her  husband  died 
Intestate  and  left  a  widow  and  any  child,  or 
lawful  luue  of  such  child,  the  widow  is  gtreo 
one-thlTd  of  his  real  estate  for  Ufe  as  tenant 
in  dow^ ;  or  If  tlwre  be  no  child  of  the  li^ 
testate  inue  of  sudi  child,  the  widow 
takes  one-half  of  the  land  fin-  life;  or  If 
there  be  no  kin  ex  heir  <tf  the  Intestate,  sbe 
can  hold  all  of  the  real  estate  for  Ufe.  Pro- 
vision  la  made  for  her  to  have  assigned  to 
her  In  severalty  bw  share  of  the  land,  and  If 
her  hnaband  be  Kde  owner  of  the  land  th«e 
is  no  provision  whereby  sbe  can  be  requli^ 
ed  to  take  her  Interest  In  the  land  in  money 
in  Ueu  of  land  after  a  valuation.  If  there 
be  a  devise  of  land  to  her  by  best  hnsbandr 
sbe  has  her  election  and  can  be  required  to 
elect  between  dower  or  the  estate  devised. 
If  she  survives  her  husband,  he  owns  sev- 
eral tracts  of  land  and  seeks  her  dower,  it 
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maj  be  aarigned  to  ber  to  one  lo^  or  parts 
of  eadk  11U17  be  aailgoed  to  ber,  w  that  It 
never  can  be  known  In  his  life,  or  until  aft- 
er an  asstgnment  In  bind,  whicb  of  sereral 
parcels  of  land  will  be  affected  b7  tbe  dee- 
Igoatlon  to  lier. 

The  deed  of  a  married  wonuin  made  dnrlng 
coverture  Is  not  valid  onless  njfon  private  ex- 
amination apart  from  ber  husband  she 
acknowledge  before  designated  officers  that 
8be  execated  it  willingly,  without  compulsion, 
or  threats  of  her  husband's  displeasure. 
Snch  are  her  rights,  and  such  are  the  safe- 
guards and  protection  given  to  them. 

The  present  money  value  of  the  dower 
rights  of  a  wife  in  her  husband's  life  cannot 
be  fairly  and  justly  estimated,  because  the 
qoautum  of  it  Is  not  ascertainable  until  his 
death,  and  because  of  the  double  contingency 
of  her  survivorship  of  him,  and,  therefore, 
there  can  be  no  decree  for  a  conveyance  by 
him  with  an  abatement  of  the  purchase  price. 
Clearly  the  quantum  cannot  now  be  ascertain- 
ed. It  does  not  appear  whether  there  is  now  a 
child,  or  issue  of  a  deceased  child,  of  the 
marriage;  and  even  If  there  was  such  now, 
the  quantum  of  her  estate  depends  on  the  tes- 
tacy or  intestacy  of  her  husband  and  upon 
there  being  a  child  or  Issue  of  a  child,  or  the 
existence  or  nonexistence  of  kin  or  heir  of 
her  husband  in  case  of  intestacy.  The  only 
thing  now  fixed  beyond  change  Is  that  she 
has  an  Interest  in  one-third  of  all  the  land 
of  which  her  husband  is,  or  has  been  seised 
during  coverture,  unless  she  has  validly  re- 
linquished her  right  Even  this  interest  is 
contingent  on  survivorship.  But  her  right 
may  be  larger  than  one-third,  as  above  indi- 
cated. To  base  the  abatement  of  price  on 
her  present  right  would  -not  be  just  to  the 
buyer.  Indeed,  even  with  an  abatement  of 
the  price,  he  would  not  be  protected,  for  If 
she  surrlved  her  husband  and  he  was  seised 
of  more  than  one  parcel  of  land,  the  land  In 
question  might  be  assigned  to  her  for  life  as 
her  dower  and  the  purchaser  would  be  at  her 
mercy.  Again,  if  the  husband  was  seised  of 
this  lot  only,  she  might  have  assigned  to  her 
a  part  of  It,  a  third,  or  a  hslf,  or  all,  d^pend- 
ing  on  circumstances  as  above  indicated. 

In  addition  to  tbe  uncertainty  as  to  the 
quantum  of  her  estate,  or  interest,  the  Inade- 
qnacy  of  the  methods  of  calculating  It  are  an 
insuperable  objection  to  decreeing  an  abatir 
ment  based  on  a  valuation.  When  her  con- 
tingent interest  becomes  vested  and  ascer- 
tained, its  value  in  money  Is  calculable  with 
reasonable  accuracy  according  to  established 
mortality  tables.  But  in  her  husband's  life- 
time the  added  element  of  the  uncertainty  of 
her  survivorship,  even  when  their  respective 
a^es  are  considered,  Is  a  real  obstacle  to  a 
Just  valuation  of  ber  interest  The  weaJmess 
of  tbe  rule  ordering  a  conveyance  with  an 
abatement  in  tbe  price  Is  shown  by  the  con- 
tradictory posldona  ot  courts  which  so  hold, 
ai  to  whether  intoest  on  the  price  abated 


Is  to  be  charged  against  the  vendee  during 
until  either  husband  or  .wife  die.  Tbe 
dedstona  of  tbe  ooorts  of  other  states  are  not 
helpful  in  reaching  a  con(£Itasion  <m  tbfB 
branch  of  tbe  cas^  because  the  rights  of  mar- 
ried women  In  their  husbands'  property  vary 
widely  and  it  is  difficult  to  ascertain  from 
tbe  zievorts  what  In  each  case  tbese  righto 
are.  Tbe  dlssaiting  opinion  to  the  case  of 
Minge  V.  Green,  alwve  dted,  is  of  much  as- 
sistance on  the  questlou  of  abatement  of  the 
price. 

[>]  2.  As  to  todenmlty.  Ail  of  tbe  reasons 
against  requiring  a  conveyance  with  an 
alMitement  of  the  price  do  not  apply  to  the 
prayer  for  indemnity  against  the  wife's  claim. 
Indemnity  may  be  required  of  the  vendee, 
though  the  exact  quantum,  or  reasonably 
approximate  value  of  the  wife's  interest  is 
unascertained  or  unascertainable,  for  the  in- 
demnity would  be  made  large  enough  to  cov- 
er all  contlngencleB.  But  there  are  reasons 
why  this  court  should  not  decree  it  It 
would  not  be  full  protection  if  it  be  less  than 
the  full  amount  of  the  purchase  price,  be- 
cause it  may  result  that  this  land  will  be  as- 
signed to  her  to  hold  for  life  as  dower.  The 
chief  objection,  however,  is  that  It  is  making 
for  tbe  parties  an  agreement  which  they  did 
not  make.  A  covenant  to  the  deed  of  the  ven- 
dor would  not  be  a  sufficient  protection. 
Young  V.  Paul,  10  N.  J.  Eq.  402,  64  Am.  Dec 
456.  The  complainant  Long,  asks  for  more, 
vl2.,  a  bond  of  Indmnlty  with  surety.  A 
bond  without  surety  and  sufficient  surety 
would  be  of  no  more  value  tlian  a  covoiant 
No  case  bas  been  cited,  or  found,  where  a 
court  <tf  equity  has  required  a  vendor  to  give 
a'boid  of  todemnlty  with  surety  to  such 
cases.  Chancellor  Bates  cites  an  illustration 
of  a  caae  of  ordering  indemnity,  tbe  case  to 
New  Jersey  of  Toung  v.  Paul,  supra,  where 
the  court,  to  avoid  ordering  collateral  secu- 
rity, allowed  Paid  to  retato  as  Indemnity  for 
what  Young  oonld  not  convey  the  land  whldi 
he  (Paul)  bad  agreed  to  convey  to  YouDg  to 
exchange.  The  absence  of  a  case  where  in- 
demnity with  security  t>  ordered  is  slgnifl- 
cant  it  would  seem. 

On  tbe  whole,  then,  it  does  not  seem^wise 
to  extend  tbe  powers  of  this  court  by  require 
Ing  a  vendor  to  do  what  he  bas  not  agreed 
to  do. 

The  knowledge  by  tbe  vendee  of  the  mar- 
riage of  the  vendor  does  not  seem  to  be  as 
importont  an  element  as  some  courts  have 
considered.  Whw  one  negotiates  with  a 
married  man  he  may  rightly  assume  the -ex- 
istence of  such  harmony  between  husband 
and  wife  that  she  would  Joto  to  performing 
his  contracts  of  sale  and  the  purchaser  can* 
not  be  held  to  have  taken  cliances  on  her  do- 
ing so.  Particularly  is  this  true  If  ber  Join- 
ing to  the  agreement  did  not  subject  her  to 
the  liability  'of  a  decree  for  specific  perform- 
ance of  the  contract  There  being  other  rea- 
sons tor  drying  the  right  of  the  complatn- 


Digitized  by 


26S 


92  ATLANTIC  RBPOETEE 


(DeL 


ttnt  to  the  relief  asked  tor,  his  knowledge  of 
the  marriage  of  the  vendor  will  not  be  con- 
sidered in  this  case  an  added  reason  for  so 
d<^g,  particularly  if  It  be  uncertain  wheth- 
er, or  not,  the  purchaser  knew  of  the  mar- 
riage. 

Undue  importance  seems  to  have  been  giv- 
en to  the  coercive  weight  of  a  decree  of 
abatement  of  the  price,  or  even  a  requirement 
that  the  husband  indemnify  the  vendee 
against  his  wife's  claim.  In  some  cases  such  a 
decree  is  objectionable  on  that  account,  and 
there  are  substantial  authorities  to  that  ef- 
fect But  It  is  clearly  unimportant  In  this 
case,  for  the  reason  assigned  by  the  wife  of 
the  vendor  Is  so  pitiably  Inadequate  as  to 
show  her  to  be  impervious  to  moral  consid- 
erations and  a  fit  subject  for  coercion.  If 
she  bad  assigned  no  reasons  for  a  refusal  to 
sign  the  deed,  good  ones  might  be  Imagined. 
She  was  not  bound  to  give  any  reasons,  but 
could  have  relied  on  her  rlglits.  But  having 
given  palpably  Insufficient  ones,  which  may 
not  be  the  real  ones,  she  Is  not  entitled  to 
much  consideration  from  this  court. 

Another  objection  to  both  abatement  and 
Indemnity  is  the  effect  on  the  marketability  of 
the  land.  Even  if  the  vendee  gets  a  title  and 
pays  less  for  It  because  of  the  wife's  out- 
standing possible  claim.  It  Is  still  unmarket- 
able freely,  for  few  would  volnntarily  buy  a 
title  80  Incumbered.  The  same  applies  In  a 
lesser  degree  to  Indemnity.  In  the  case  of 
Roos  V.  I.,ockwood,  59  Hun,  181,  13  N.  Y. 
Supp.  128,  the- court  said: 

"Such  an  arraQgement,  moreover,  renders  the 
title  exceedingly  unmerchantable  for  an  indefi- 
nite period." 

The  complainant  Is  entitled  to  a  decree  for 
specific  performance  by  the  husband  alone, 
but  the  d^en^mt  will  not  be  required,  as 
prayed  for  by  the  complainant,  to  convey  the 
land  with  an  abatement  of  the  price,  or  lylth 
a  bond  of  Indemnity  to  the  complainant  to 
protect  him  against  any  claim  of  the  wife 
of  the  defendant  in  case  she  snrvlTea  her 
husband,  because  (1)  It  does  not  appear  that 
the  parties  to  the  contract  cannot  be  put  In 
statu  quo;  (2)  the  guahtom  or  value  of  the 
wife's  right  and  Interest  Is  not  now  calcula- 
ble with  anffldent  accuracy  to  Justify  an 
abatement  of  the  price;  and  (3)  to  require 
the  seller  to  give  a  bond  of  Indemnity  with 
surety  would  be  making  a  new  contract  for 
the  parties  and  not  oifordng  the  one  made 
Dy  them.  As  the  complainant  cannot  have 
the  relief  asked  for,  the  bill  is  to  be  dls- 
nilsii^ed  and  the  complainant  left  to  pursue 
any  other  remedy  he  may  have  at  law. 

[I]  Upon  whom  should  the  costs  of  the 
cause  be  imitosed?  Not  necessarily  on  the 
complalnaut  though  he  be  unsuccessful  in 
the  suit  Inasmuch  as  the  defendant  by  not 
having  made  sure  that  his  wife  would  join 
him  In  performing  his  contract  With  the  com- 
plainant has  compelled  his  vendee  to  seek  re- 


lief In  this  court,  the  responsibility  for  the 
costs  seems  to  be  on  the  defendant,  and  fuller 
Justice  would  be  done  by  requiring  him  to 
pay  the  cost  of  testing  the  right  of  his  pur- 
chaser to  relief  here  sought 

A  decree  will  be  made  dismissing  the  bill 
and  requiring  tlie  defendant  to  pay  all  the 
costs  of  the  cause. 


MAKTIN  et  al.  v.  D.  B.  MARTIN  CO.  et  al. 

(Gonrt  of  Chancery  of  Delaware.   Aug.  ^ 
1914.) 

ABATEHEItT  ARD  BEVXVAI.  (|  61*)— DKATH  OT 
OnE  OOUFLAINANT  —  RXPBBBEHTATZVB  AC- 
TION. 

A  suit  by  two  stockholders  for  themaelvea 
and  all  other  stockholders  and  persons  inter- 
ested in  the  company  for  redress  and  restitu- 
tion for  the  misconduct  of  the  oflBcers  In  the 
management  of  the  affairs  of  the  company,  and 
as  incidental  to  auch  restitution  a  receivership 
and  an  accounting,  did  not  abate  upon  the  death 
of  one  of  the  complainants,  but  might  proceed 
in  the  name  of  the  surviving  complainant  as 
tboufrh  he  were  the  only  complainant,  aa  either 
complainant  could  have  prosecuted  the  suit 
without  the  other  or  independently  of  the  oUier, 
and  one  was  not  diwinalined  to  proceed  because 
the  other  was  dead 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  H  814-S19;  Dec.  Dig. 
i  61.*] 

Suit  by  Willlain  J.  Uartln  and  another 
against  the  D.  B.  Martin  Company  and  oth- 
ers. On  rule  to  show  cause  why  security  for 
costs  should  not  be  given.  Rule  made  abso- 
lute. 

See.  also,  88  AU.  612. 

Abatment  of  suit:  ISte  defendant  had 
asked  for  security  for  costs  based  on  the 
nonresldence  of  the  complainants,  and  a  rule 
on  the  complainants  was  made  returnable  on 
Friday,  the  thlrty-flrst  day  of  July,  1914, 
at  ten  o'clock  a.  m.  After  the  rule  Issued 
and  a  few  hours  before  It  was  returnable, 
one  of  the  complainants  died  and  en  aSidavit 
of  that  fact  was  filed  and  the  death  sug- 
gested of  record  by  the  defendants.  There- 
upon the  question  arose  whether  the  suit 
had  abated  and  whether  It  could  proceed 
without  a  substitutiou  of  the  representative 
of  the  deceased  complainant  for  the  com- 
plainant. 

Hugh  M.  Morris,  of  Wilmingtou,  for  com- 
plainant William  J.  Martin.  Herbert  H. 
Ward,  of  Wilmington,  for  defendants. 

THE  CHANCELLOR.  Counsel  have  found 
no  precedent  directly  In  point  but  settled 
principles  determine  the  conclusion  that  the 
suit  has  not  abated,  and  that  the  remaining 
complainant  may  proceed  with  the  snit  as 
sole  complainant  though  the  representative 
of  the  deceased  complainant  be  not  made 
a  party  to  the  cause.  The  suit  Is  brought 
by  two  stockholders  against  the  company  and 
certain  of  its  officers  seeking  for  themselves 
and  all  other  stockholders  and  other  persons 
Interested  In  the  company,  redress  and  rea- 
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dtttlon  for  the  mlscondnct  of  the  officers 
In  the  management  of  the  affairs  of  the  com- 
pany, whereby  the  officers  were  beneflted  to 
the  detriment  of  the  oompany.  A  receiver 
wan  asked  for  and  also  an  account,  but  res- 
Utufloo  to  the  company  of  benefits  obtain- 
ed by  the  indlTldual  defendants  in  dealing 
with  the  property  and  affairs  of  the  com- 
pany was  the  real  purpose  of  the  bill,  a  re- 
ceivership and  accounting  being  Incidental 
thereto  and  means  adopted  to  attain  the 
main  object  The  cause  of  the  two  com- 
plainants was  the  cause  of  each  and  every 
other  Btockh<dd«:,  and  the  two  complainants 
were  united  for  a  common  purpose,  which 
elthn^  could  have  prosecnted  without  the 
other,  or  Independently  of  the  other.  Neither 
were  necessary  or  material  parUes,  Either 
could  have  acted  without  the  other.  Ea.<ih 
was  separate  competent  to  call  upon  the 
court  toT  fbe  decree  which  eSiCh  could  have 
asked  for  swarately.  One  of  ttiem  Is  not 
disanalified  to  proceed  because  the  other  is 
dead.  Another  Important  consideration  la 
the  fact  that  nelthra  of  the  complainants 
have  IndiTidiully  any  direct  Interest  in  the 
cause  in  tibe  soise  that  either  could  directly 
receive  any  portion  of  any  money  or  other 
advantage  recovered  or  obtained  In  the  suit, 
or  any  advantage  not  common  to  all  other 
stockhfOders.  The  controlling  principle  Is 
thus  stated : 

"So  if  a  surviving  party  can  sustain  the  suit, 
as  in  the  case  of  several  creditors,  plaiotiffs  on 
behalf  of  themselves  and  other  creditors.  For 
the  persoDs  remaining  before  the  court,  in  all 
these  cases,  either  have  in  them  the  whole  Inter- 
est in  the  matter  of  litigation,  or  at  least  are 
competent  to  call  upon  the  court  for  its  decree." 
I  Bacon's  Abridgment.  "Abatement,"  p.  12; 
Adams  Equity,  p.  404;  1  Smith's  Chancery 
Practice,  612:  Mltford  and  Tyler's  Equity  Pro- 
CFdore,  p.  1ST;  1  Hairiaoi's  Chancery,  pp. 
m,  286.  270. 

It  Is  not  necessary  to  determine  whether 
section  26  of  article  4  ot  the  Constitutton 
of  the  state  prevents  an  abatement  It  is 
contended  by  the  complainant  that  as  the 
cause  of  action  survives  there  is  no  abate- 
ment, but  at  most  a  question  as  to  the  suf- 
fldency  of  the  parties,  and  as  the  deceased 
was  not  an  indispensable  party  the  suit  could 
go  on  though  the  personal  represratatlve  of 
the  deceased  co-complainant  be  not  made 
a  party  complainant  in  ber  place. 

In  view  of  the  conclusion  above  stated,  It 
is  probable  that  this  proposition  la  correct. 
But  because  it  Is  clear  that  the  surviving 
complainant  has  a  distinct  rl^t  and  Is  still 
competent  to  ask  for  the  same  decree  which 
Uie  two  orlgtaial  complainants  together  asked 
for,  the  suit  may  proceed  as  though  the 
surviving  complainant  was  the  only  com- 
plalaant  and  as  though  the  deceased  com- 
plainant had  not  joined  in  the  suit 

Therefore,  no  cause  being  shown  why  the 
complainant  sliould  not  give  security  for 
costs»  the  rule  will  be  made  absolute. 


COMMERCIAL  TRUST  CO.  OF  NEW  JER- 
SEY V.  HUDSON  COUNTY  BOARD 
OF  TAXATION  et  al 

(Supreme  Court  of  New  Jersey.   Oct  80,  1914.) 

1.  Taxation  (§  42*)  —  Classification  of 
Bahkino  Capital— Tax  on  Shabes. 

Act  March  31,  1914  (P.  L.  p.  141).  provid- 
ing for  taxation  of  shares  of  national  banks, 
state  banks,  banking  associations,  and  trust 
companies,  is  not  unconstitutional  as  violating 
the  requirement  of  assessments  under  general 
laws  by  uniform  rules,  on  the  ground  that  it 
excludes  private  banks,  as  in  tbe  case  of  pri- 
vate bankers  there  are  no  shares  of  stock,  and 
the  act  of  Congress  only  permits  taxing  of  na- 
tional banks  by  a  tax  on  Its  shares. 

[Ed.  Note.— For  otiier  eases,  see  Taxation, 
Cent  Dig.  SS  90-95;  Dec.  Dig.  S  42.*] 

2.  Taxation  (|  42*)  —  Classification  or 
Bankino  Capital— Tax  on  SHAxaa— "Sav- 
ings Bank." 

Act  March  31,  1914  (P.  L.  p,  14X),  providing 
for  the  taxation  o£  shares  of  national  banks,  state 
banks,  banking  associations,  and  trust  compa- 
nies, is  not  unconstitutional  on  the  ground  that 
it  excludes  "savings  banks,"  they  differing  from 
tbe  ordinary  banks  of  discount  and  deposit  in 
not  being  engaged  in  business  for  profit 

[Ed.  Note.—For  other  cases,  see  Taxation, 
Cent  Dig.  !S  90-90;  Dec.  Dig.  {  42.*] 

8.  Taxation  (§  12*)  — Powbhs  of  State  — 

Pbopebtt  of  Natxohai.  Banks. 

The  act  of  Congress  (U.  S.  Comp.  St  1918. 
§  9784),  permitting  state  taxation  of  national 
banks  on^  by  a  tax  upon  the  shares  of  stock 
and  requiring  that  they  shall  be  taxed  at  no 
higher  rate  than  other  moneyed  cai^tal,  is  supe- 
rior to  the  state  Oonstitution. 

[Ed.  Note.— For  other  eases,  see  Tuatlon, 
Cent  Dig.  I  80;  Dec  Dig.  1 12.*] 

4.  EVIOBNCK  a  31*>-JUDICrAL  NOTIOS— CHAB- 
TBB  of  PaiVATE  COBPOBATIONS. 

The  court  without  proof  of  the  provisions 
of  charters  of  private  corporations,  u  not  re- 
quired to  take  judicial  notice  thereof. 

[Ed.  Note.— For  other  easas,  see  Evidence, 
Cent  Dlf.  II  40,  41;  Dec.  Dig.  {  81.*] 

0.  Taxation  d  128*)— GoNffriTCTiONAL  Pbo- 
viBioNS— Classifzgaiion  of  Baneinq  Cap- 
ital. 

Act  March  81,  1914  (P.  L.  p.  141),  pro- 
viding for  taxation  of  the  shares  of  capital 
stock  of  national  banks,  banks,  basking  associa- 
tions, and  trust  companies,  classifying  banking 
capital  not  on  the  peculiar  use  of  the  property 
but  upon  the  fact  that  the  act  of  Congress  re- 
quires the  interest  of  the  shareholders  to  be 
taxed  and  to  assimilate  in  rate  to  other  banking 
capital,  is  not  unconstitutional  as  taxing  prop- 
erty of  banks  not  used  for  banking  purposes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8§  233,  234;  Dec  Dig,  1  128.*] 

6.  Taxation  ($  47*)  —  Oohstitiitionax.  Peo- 

TISIOHB— UNIFOBUITT. 

Act  Match  81,  1914  (P.  L.  p.  141),  In  view 
of  section  4  thereof  providing  that  tbe  tax  Im- 
posed upon  banking  mstitutions  shall  be  in  lieu 
of  all  other  state,  county  or  local  taxation  upon 
any  shares  or  upon  any  personal  property  held 
or  owned  by  them  the  value  ot  which  enters 
into  the  taxing  value  of  such  shares  of  stock, 
does  not  violate  the  constitutional  requirement 
of  assessment  under  Reneral  laws  by  uniform 
rules,  since  the  evident  intent  is  to  tax  but 
once. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  104-114;  Dec.  Dig.  8  47.*] 


•For  otbw  caMs  am  same  wplc  and  mcUoo  NUUBBB  In  Dw.  Dig.  4  ABL  Ols-  K«r-Mo.  Botes  lb  Bsp'c  Indexes , 


Digitized  by 


Google 


264 


92  ATIiAKTIG  BEPOBTEB 


(N.J. 


7.  TAXATIOIT  (I  42*)— GOHSTITCnOHAL  Pxo- 

▼zszoira— UmnmmTT-- Rbaltt  ot  BANKxiro 

iHSTETunoirs. 

Act  March  81,  1014  (P.  L.  p.  141),  pro- 
viding for  the  taxation  of  national  oanka,  bankB, 
bankinK  associations,  and  trust  companies  on 
the  basis  of  the  shares  of  stock,  as  onl:^  permit- 
ted by  the  Act  of  Congress,  and  assimilating 
state  banks  and  tnut  companies  thereto,  does 
not  violate  the  constltatlonal  requirement  of 
nniformitr  by  taxing  the  realty  by  a  different 
method  from  their  other  property,  shiGe  tiiere 
is  a  rational  distinction  between  real  estate  and 
personal  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  }§  90-96;  Dec.  Dig.  S  42.*] 

8.  Taxation  (S  386*)  —  Bamking  iNsnru* 
HONS— Method  of  Valuation— "Tbu»  Val- 
ue"—"To  BE  DeTEBJUNED  in  THX  IfAItHEB 
Hebbinaftbb  Pbbsckibbd." 

Act  March  81,  1914  (P.  L.  p.  141),  provid- 
ing for  the  tazatlon  of  national  banks,  banks, 
banking  associations,  and  trust  companies  on 
the  basia  of  the  shares  of  capital  stock,  as  only 
permitted  by  act  of  Congresa  in  respect  to  na- 
tional banks,  provides  by  section  1  that  the 
shares  shall  be  taxed  according  to  their  true 
value,  to  be  "determined  in  the  manner  herein- 
after prescribed,"  by  section  2  for  a  valuation 
by  adding  together  the  amount  of  the  capital, 
surplus,  and  undivided  profits  and  taking  tba 
aasessed  value  of  the  real  property  and  dividing 
the  result  by  the  number  of  shares,  by  section 
3  for  a  statement  of  the  amount  of  capital  stock, 
Borplos,  and  undivided  profits  as  Indicated  by 
the  books  of  the  company,  opon  whidi  state- 
ment the  connty  board  is  required  to  act,  and 
by  section  6  requires  the  connty  board  to  act 
upon  such  statements,  and  authorizes  it  to  re- 
sort to  other  sources  of  information  to  ascer- 
tain the  true  value  of  "the  amount  at  their  cap- 
ital stock  issued  and  ontstanding,"  and  that 
such  amoant  shall  be  the  amount  levied  and  to 
be  paid.  HM,  that  the  words  "to  be  determin- 
ed in  the  manner  hereinafter  prescribed"  In  sec- 
tion 1  did  not  refer  to  the  incomplete  and  im- 
perfect method  set  forth  in  section  2,  which 
was  only  a  working  rule  for  assessors  and  that 
the  complete  scheme  of  section  6  required  the 
ascertainment  of  true  value  upon  considerSnK: 
(1)  The  value  ascertained  by  adding  togeth- 
er capital,  surplus,  and  undivided  profits  (liq- 
uidated value) ;  (2)  the  amount  of  capital, 
■uiplus,  and  undivided  profits  as  indicated  br 
the  books  of  the  company;  (3)  the  true  val- 
ue of  all  the  capital  stock  Issued  and  out- 
standing, which  method  was  not  objectionable 
as  prescribing  an  arbitrary  method  of  ascer- 
taining the  true  value. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g$  637-^7;  DecTDlg.  {  SSft* 

For  other  definitions,  see  Words  and  Phiaaes, 
First  and  Second  Series,  True  Value.] 

9.  Statutes  (|  207*)— Constbuotion— Lateb 
Pbovisioh  of  Statute. 

The  rule  that  the  later  of  two  inconsistent 
provisions  in  a  statute  must  prevail  is  based 
upon  the  false  presumption  that  the  provisions 
standing  in  the  later  position  represents  the  lat- 
er intent  of  the  Legislature,  is  by  no  means  in- 
flexible, is  to  be  resorted  to  on^  in  extremis, 
and  is  to  be  rejected  when  It  leads  to  conflict 
with  the  legislative  intent 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  284 ;  Dec.  Dig.  f  207.*] 

10.  Statutes  ({  181*)— CoHSTBucnoH— Leo- 

IBUTIVB  IlfTENT, 

In  the  construction  of  a  statute  the  coart 
is  bound  to  ascertain  the  legislative  intent 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  a  259,  263;  Dec.  Dig.  S  181.*] 


11.  GoNsnTunoHAi.  Law  <|  48*)— OonsiBUO- 

TIOH  IN  FAVOB  of  VAUDZTT. 

In  the  construction  of  a  statute,  the  court 
Is  required  to  adopt  If  possible,  a  constmetlon 
that  wUl  make  it  valid. 

[Ed.  Note.— F&r  other  cases,  see  Constitntloil- 
al  Law,  Cent  Dig.  |  46;  Dee.  Dig.  |  48w*] 

12.  GONSTITUTkONAX.    LAW    (f  46*)— CONOTI- 

tutionai.  Questions— Detebuznation. 
The  qtwstlon  whether  Act  March  31,  1914 
(P.  Ia  p.  141),  providing  for  the  taxation  of 
national  banks,  banking  associations,  and  trust 
companies  on  a  basis  of  a  taxation  of  capital 
stock  as  permitted  by  the  National  Banking  Act 
as  to  national  banlm.  Is  Invalid  in  that  it  pro- 
vides that  shares  of  national  banks  shall  be 
taxed  at  the  rate  of  three-fourths  of  1  per  cent 
on  its  shares,  where  the  rate  imposed  on  pri- 
vate banks  may  be  less,  will  not  be  considered 
where  there  Is  no  showing  that  the  statutes  per- 
mitted a  deduction  to  state  banks  for  debts  not 
permitted  to  shares  In  national  banks,  or  any 
showing  of  a  case  where  moneyed  capital  ia  aa- 
sessed at  a  lower  rata  than  three-fourths  of  1 
per  cent 

[Ed.  Note.— For  other  cases^  see  Oonatitutit^- 
al  Law,  Cent  Dig.  H  43-40;  Dea  Dig.  i  46.*] 

18.  Taxation  d  SNS*)  —  "Goods  aitd  Obat* 

TEtS." 

Under  Act  April  iS,  1914  (P.  L.  p.  308), 
providing  that  no  deduction  for  debt  shall  be 
allowed  from  the  assessed  value  of  any  goods 
and  chattels  In  which  the  value  inheres  in  the 
article  itself,  the  words  ''goods  and  cbattelif* 
include  corporate  stock  and  shaiea  of  a  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  S96,  59S ;   Dec.  Dig.  8  856.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Goods.] 

Certiorari  prosecuted  by  the  Commercial 
Trust  Company  of  New  Jersey  against  the 
Hudson  Comity  Board  of  Tazatlon  and  oth- 
ers.  Judgment  for  defendants. 

Argned  befoxe  SWAYZB,  J^  imdeT  the 
statute. 

GUbert  Golltau  and  'Vnilud  a  Flsk,  both 
of  Jersey  City,  and  John  R  Hardin,  ct  New- 
ark, (or  proeecotor.  Herbert  Boggs,  of  New- 
ark, and  James  J.  Mnrphy,  of  Jersey  Gity, 
for  defCTdante.  Carlton  B.  Pterce,  of  New 
Torfc  City,  as  amlcns  curiae. 

SWAZZE,  J.  Ttie  only  question  raised  ia 
the  validity  of  chapter  90  of  the  Laws  of 
1914,  for  the  taxation  of  banking  capital. 
The  act  is  assailed  as  violatliig  the  provision 
of  our  state  Constltutiou  requiring  property 
to  be  aasessed  under  general  laws  by  uniform 
rules  according  to  its  true  Talue,  and  as  vio- 
lating the  act  of  Congress  which  forbids  the 
taxation  of  shares  of  stock  of  national  banks 
at  a  greater  rate  than  la  aasoosed  on  othur 
moneyed  capital. 

The  constitutionality  of  the  act  1>  assailed 
upon  the  grounds: 

(1)  That  banktc^  capital  does  not  consti- 
tute a  class  for  purposes  of  taxation. 

(2)  That  the  Legislature  has  not  Included 
all  the  members  of  the  class,  since  it  has  ex- 
cluded private  bankers  and  Barings  banks. 

(3)  That  property  of  banks  not  used  for 


•Fw  other  cues  see  smim  ttvio  and  seoUen  NUUBBR  In  Dee.  Dig.  *  Am.  Dig.  Key-No.  Ssrln  *  Bsp'r  ladaxM 
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bankliig  paipo0»  Is  Indoded  In  the  valua- 
tton. 

(4)  That  tba  metlioa  at  valnatlon  preaerlb- 
ed  iDTolTes  doable  tauOott,  when  one  baiik 
liolds  ito(A  of  anoQitf. 

OS)  That  real  estate  of  a  bank  Is  taxed  by 
a  dlflfoent  method  from  Its  other  property. 

(6)  That  Instead  bf  being  taxed  at  their 
tme  valne,  bank  shares  are  required  arbt 
trarlly  to  be  taxed  at  their  book  or  Uaidda- 
tlon  valce. 

[1-1]  For  many  years  prior  to  190S,  the 
stotft  of  national  banks  was  taxed  In  a  way 
peculiar  to  Itself,  and  although  litigation 
arose,  no  qnestlon  seems  to  have  beoi  raised 
Oat  soeh  stodc  constituted  a  proper  class. 
North  Ward  National  Bank  v.  Olty  <tf  New- 
ark. 88  N.  J.  Law.  880;  Id..  40  N.  J.  Iaw, 
55b;  Mechanics'  National  Bank  t.  Balnr,  66 
N.  J.  Xaw,  649,  48  Aa  682;  Newark  t.  To- 
ids,  81  N.  J.  Law,  45.  78  AU.  1066,  affirmed 
82  N.  J.  Law,  461.  81  AtL  722.  The  tftct  that 
the  act  d  U14  Includes  other  moneyed  capi- 
tal in  the  same  scheme  of  taxation,  instead  of 
taxing  it  by  a  different  scheme  under  a  sep- 
arate act,  as  was  the  case  at  the  time  New- 
ark T.  Tunis  was  decided,  does  not  alter  the 
legal  situation.  The  Inclusion  In  the  act  of 
1914  of  property  which  the  National  Banking 
Act  requires  ^onld  be  taxed  at  no  lower 
rate  surely  could  not  make  bad  the  classifi- 
cation that  was,  In  effect,  held  to  be  good  in 
Newark  t.  Tunis.  The  inclusion  of  banking 
capital  of  state  institutions  with  that  of  na- 
tional banks  tends  to  produce  uniformity  and 
not  dlTerslty.  It  is  important  to  bear  in 
mind  that  the  classification  is  not,  as  counsel 
contended,  based  upon  the  use  to  which  the 
property  Is  put,  as  In  the  railroad  tax  cases, 
but  Is  a  classification  forced  upon  the  state 
by  the  provisions  of  the  National  Banking 
Act.  which,  by  Tirtue  of  Its  being  a  federal 
statute.  Is  of  superior  force  as  to  federal 
corporations  to  our  state  Constitution.  Un- 
der this  act,  national  banks  must  necessarily 
be  treated  as  a  distinct  class  whose  corporate 
property  as  such  cannot  be  assessed  by  the 
states,  and  Since  the  act  of  Congress  only  par- 
mits  the  taxation  of  national  banks  by  means 
of  a  tax  upon  the  shares  of  stock,  that  Is,  the 
property  of  the  stockholders,  and  requires 
that  they  shall  be  taxed  at  no  higher  rate 
than  other  moneyed  capital,  It  Jnstifles  and 
almost  requires  this  kind  of  property,  wheth- 
er of  federal  or  state  corporations,  to  be  clas- 
sifled  by  itself.  Many  cases  bare  been  de- 
cided by  the  United  States  Supreme  Court, 
approving  the  taxation  of  the  shares  of  stock 
of  national  banks  by  special  metbodSt  and  the 
question  that  has  usually  been  presented  has 
been  merely  whether  the  national  banks  were 
taxed  at  a  tilcher  ^te  than  other  mooted 
capltaL  I  do  not  doubt  that,  under  our 
Btite  Constitution*  all  persons  and  corpora- 
tions almilarly  situated  must  be  Included  in 
the  class  In  order  that  the  taxation  may  be 
iBBtalned,  and  If  private  banks  and  ssTings 


banks  are  situated  similarly  to  state  banks 
and  trust  companies,  the  act  must  fall,  stnoa 
it  does  not  Include  private  bankers  and  sav- 
ings banks.  Private  bankers,  bowever,  are 
not  slmilazly  situated  to  the  state  banks  and 
trust  companies,  as  far  as  concerns  the  basis 
cn  wtaidi  the  clasalfication  of  the  atatnte  Is 
based.  What  Is  taxed  by  that  statute  is  that 
whtdi  alone  is  permitted  to  be  taxed  by  the 
NatUmal  Banking  Act,  namely,  shares  of 
atoA  In  a  corporation.  In  tlie  case  of  a  pri- 
vate banker,  there  are  no  shares  of  stock. 
Tbwe  Is  a  difference,  as  was  pointed  out  in 
the  Tnnia  Oase,  between  sbaiea  of  stocA  In  a 
corporation  and  the  property  of  the  corpora- 
tion which  gives  the  shares  a  part  of  their 
value,  since  the  valne  of  the  shares  repre- 
sents not  mer^  the  valm  of  the  assets  of 
the  bank,  bat  tlie  additional  valne  of  good 
will,  public  confidence,  pmdent  management, 
and  the  ownership  of  exempt  property.  All 
these  etements  may  odat  In  the  case  of  a 
private  banker,  bnt  their  valne  Is  not  negoti- 
able as  it  is  wbok  It  Inheres  in  the  shares  of 
a  corporation.  An  added  valne  Is  given  to 
shares  In  a  banking  corporation  or  trust  c<Hn- 
pany,  aside  from  the  value  of  actual  assets, 
by  the  probability  that  these  personal  ele- 
ments will  continue  to  the  advantage  of  the 
undying  corporation;  the  value  Is  not  only 
negotiable  but  Is  not  subject  to  the  same  ex- 
tent as  In  the  case  of  a  private  banker  to  the 
vicissitudes  of  human  life.  The  other  ele- 
ment of  value,  the  possession  of  exempt  se- 
curities, la  different,  and  as  to  this,  the  Justi- 
fication of  a  distinction  between  the  method 
of  taxing  shares  of  a  banking  corporation  and 
the  property  of  a  private  banker  must  rest 
upon  the  somewhat  artificial  disclnctlon  m^ide 
by  the  National  Banking  Act  and  sustained 
by  the  adjudged  cases,  between  the  taxation 
of  the  property  of  a  corporation  and  the  tax- 
ation of  the  sharehold  Interest  of  the  stock- 
holder. In  the  case  of  national  banks,  the 
act  of  Congress  does  not  permit  the  property 
of  the  corporation  to  be  tasnd,  bnt  only  the 
shares  of  the  stockholder;  the  shares  ctf 
stock  in  state  banks  and  trust  companies  are 
naturally  assimilated  to  the  shares  of  nation- 
al banks;  but  the  method  of  taxing  shares  is 
Impossible  in  the  case  of  private  bankers. 
These  natural  differences  Justify  different 
treatment. 

Savings  banks  are  quite  diffwent  ttom  or- 
dinary banks  of  discount  and  deposit,  and 
trust  companies.  They  are  engaged  in  a  dif- 
ferent business,  not  primarily  for  the  maktng 
of  money,  bnt  ratiier  for  tba  purpose  of  en- 
abling people  of  small  means  to  combine 
their  small  wages  and  bj  careful  Investments 
in  restricted  securltleB  earn  a  moderate  rate 
of  interest  So  far  as  they  an  without  capi- 
tal stock,  the  same  reasons  Chat  Justify  the 
omission  of  prlvste  bankers  from  the  act  Jus- 
tify the  omission  of  savings  banks.  There  Is 
no  proof  in  this  case  that  there  Is  any  sav- 
ings bank  with  capital  stock,  and  the  court  is 
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not  reanired  to  take  Judicial  notice  wltbont 
proof  ol  the  proviaions  ot  charters  of  private 
corporations.  Nevertheless,  In  accordance 
with  the  spirit  of  the  new  practice  act  as  to 
additional  evidence  upon  appeal,  and  in  or- 
der to  avoid  resting  a  decision  in  a  case  of 
great  public  importance  upon  a  mere  omis- 
sion of  proof,  I  have  looked  into  the  facts  and 
find  but  one  sa^-ings  bank  with  capital  stock 
— the  Paterson  Savings  Institution  (P.  Ii. 
1869, 12C5).  The  existence  of  this  one  insti- 
tution la  enough  to  prevent  the  applicability 
of  the  argument  drawn  from  the  distinction 
between  corporations  with  and  those  without 
shares  of  stock,  and  unless  savings  banks  can 
be  otherwise  distinguished  from  banks  and 
trust  companies,  the  classiflcation  of  the  act 
Is  bad.  I  think  they  can  be  so  distinguished 
upon  the  ground  already  stated  that  they 
are  not  oi^nlzed  for  the  purpose  of  making 
money.  It  Is  true  that  under  the  original 
charter  of  the  Paterson  Savings  Institution, 
there  was  nothing  to  prevent  Its  stockholders 
from  making  a  profit  as  any  bank  of  de- 
posit and  discount  might,  but  that  charter  ex- 
pired by  its  own  limitation  In  18S9.  It  may 
have  been  extended  under  the  act  of  1888  (G. 
S.  p.  3013,  pi.  73,  74) ,  but  If  so,  it  must  neces- 
sarily have  been  subject  to  the  provisions  of 
the  general  act  of  1876  (G.  S.  .SOOOfC),  since 
otherwise -the  act  for  the  extension  of  the 
charter  would  amount  to  a  special  act  con- 
ferring corporate  powers,  and  be  forbidden 
by  the  constitutional  amendment  of  1875  (ar- 
ticle 4, 1  7,  par.  11).  In  1888  the  general  act 
(G.  S.  p.  3006,  S  32)  required  that  depositors 
should  receive  as  nearly  as  might  be  all  the 
profits  of  the  corporation  after  deducting 
necessary  expenses  and  reserving  a  surplus 
for  the  security  of  depositors.  Similar  pro- 
Tislcms  are  to  be  found  in  the  act  of  1906  (4 
G.  S.  p.  4706,  pi.  40).  These  statutory  pro- 
visions, as  well  as  the  strict  limitation  of  the 
character  of  tDvestni.ents  to  be  made  by  sav- 
ings bants,  emphasize  the  fact  that  they  are 
not  commercial  institutions  like  other  banks 
and  trust  companies.  I  think  they  form  a 
class  by  themselves,  and  may  properly  be  ex- 
cluded from  an  act  taxing  commercial  baiiks 
and  trust  companies.  This  view  has  al- 
ready been  sustained  by  the  Supreme  Court 
of  the  United  States,  The  question  was  di- 
rectly raised  in  Mercantile  Bank  v.  New 
York,  121  U.  S.  138,  7  Sup.  Ct  826,  30  L.  Bd. 
b95.  In  that  case,  the  court  assumed  that 
the  state,  of  New  York  did  not  tax  ^ther 
savings  banks  or  their  Individual  depositors, 
and  Mr.  Justice  Matthews,  speaking  for  the 
tenrt,  said: 

"It  cannot  be  denied  that  these  deposits  con- 
stitute moneyed  capital  in  the  hands  of  indi- 
viduals within  the  terms  of  any  definition  which 
can  be  given  to  that  phrase;  but  we  are  rgunlty 
clear  that  they  are  not  within  the  meaning  of 
the  act  of  Oonxress  in  sncb  a  sense  aa  to  re- 
quire that,  if  they  are  exempted  from  taxation, 
^ares  of  stock  in  national  bnaks  must  thereby 
also  be  exempted  from  taxation.  No  one  can 
BoppoM  for  a  moment  that  savings  banks  come 


into  any  possible  competition  witii  national 
banks  of  the  United  States.  Tiuj  are  what 
their  name  indicates,  banks  of  deposit  for  the 
accuranlation  of  small  savings  belonging  to  the 
industrious  and  thrifty." 

Since,  as  already  said,  the  classification 
Is  one  made  necessary  by  the  National  Bank- 
ing Act,  the  exclusion  from  the  class  of  in- 
stitutions wblcta  are  declared  by  the  United 
States  Supreme  Court  to  be  distinct  and 
different  In  character  is  an  exdnsUm  resting 
upon  a  natural  and  ration^  basis.  There 
is  nothing  In  our  dedston  In  Trenton  Sav- 
ings Fund  V.  Blchards,  52  N.  J.  Law,  158, 
18  Atl.  582,  to  the  contrary.  The  qu^tlon 
was  Indeed  suggested  In  that  case  wheth- 
er the  Legislature  could  ecempt  from  taxa- 
tion all  the  property  of  eaviugs  banks,  but 
was  not  decided.  The  decision  turned  on 
the  fact  that  the  Legislature  had  exempted 
real  estate  purchased  under  Judgment  or 
In  settlement  of  debt,  and  remitted  to  or- 
dinary taxation  real  estate  purchased  under 
foreclosure. 

[4]  The  objection  tliat  the  effect  of  the 
act  is  to  tax  property  of  the  bank  not  used 
for  banking  purposes  is  based  upon  the 
theory  that  banking  capital  Is  classified  ac- 
cording to  Its  use.  This  is  an  error.  The 
classification  Is  based,  not  uix>n  the  peculiar 
use  of  the  property,  but  upon  the  fact  that 
the  act  of  Congress'  requires  the  Interest  of 
the  shareholder  to  be  taxed  and  to  be  as- 
similated In  rate  of  taxation  to  other  t>aiik- 
Ing  capital.  I  do  not  understand  that  the 
Railroad  Tax  Gases,  48  N.  J.  Lew,  140,  4 
Atl.  578,  decided  that  use  was  the  only  per- 
missible basis  of  classiflcation.  They  held 
use  a  permissible  basis,  but  It  was  unnec- 
essary for  the  Court  In  those  cases  to  hold 
that  It  was  the  only  permissible  basis. 

[6]  The  objection  that  the  rule  Is  not  uni- 
form because  double  taxation  results  where 
one  bank  holds  shares  in  another  seems  un- 
tenable, In  view  of  the  provision  of  section 
4  that  the  tax  Imposed  shall  be  in  lieu  of  all 
other  state,  county,  or  local  taxatioo  upon 
such  shares  "or  upon  any  personal  property 
held  or  owned  by  banks,  banking  associations 
or  trust  companies,  the  value  of  w^hich  en- 
ters into  the  taxipg  value  of  such  shares  of 
stodf."  The  evident  Intent  Is  to  tax  but 
once. 

[8]  The  objection  that  real  estate  Is  tax- 
ed by  a  different  method  is  sufllclently  an- 
^swered  by  the  fact  that  the  same  was  true 
of  national  banks,  under  the  law  in  force 
when  Newark  v.  Tunis  was  decided,  and  If 
this  objection  were  valid,  that  case  must  have 
been  otherwtee  decided.  Even  if  the  effort  to 
assimilate  state  banks  and  trust  companies 
in  this  re^>ect  to  national  banks  did  not  tend 
to  produce  uniformity  instead  of  diversity, 
there  Is  a  rational  distinction  between  real 
estate  and  personal  property  which  is  well 
recognized  as  important  in  nearly  every 
branch  of  the  law.  ISiia  objection  cannot 
b«  sustained. 
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[7-10]  The  stress  of  tbe  attack  iip4»i  the 
act  rests  on  the  prosecator's  contention  that 
it  prescribes  an  arbitrary  method  of  ascer- 
taining true  value,  and  can  that  had  already 
been  disapproved  by  the  Conrt  of  Brroxs 
and  Appeals.  The  act  provides  in  sectUm 
1  that  the  shares  shall  be  assessed  and  tax- 
ed accordius  to  tiielr  true  valne,  to  be  de- 
termined in  the  manner  tberelbaafter  pre- 
scribed. Tbe  prosecntora  contend  that  this 
is  the  manner  prescribed  in  section  2,  by  add- 
ing together  the  amount  of  tbe  ca^tal  sur^ 
plus  and  undivided  profits,  and  deducting 
the  assessed  value  of  the  real  property,  and 
dividing  the  result  by  the  number  of  shares. 

I  agree  that  this  method  would  not  al- 
ways result  In  tbe  ascertainment  of  true 
value  as  settled  by  the  Tunis  Case,  and  if 
true  value  in  section  1  means  the  value  as- 
certained by  tbe  method  of  section  2,  tbe  lan- 
guage Is  self-contradictory.  The  contradic- 
tion, if  It  exists,  however,  does  not  make 
tbe  act  unconstitutional;  it  only  requires 
the  court  to  ascertain  which  of  the  con- 
flicting provisions  expresses  the  intent  of 
the  Legislature.  There  are  cases  holding 
that  the  later  of  two  Inconsistent  nroTlslons 
In  a  statute  must  prevail,  likening  tbe  con- 
struction of  statutes  to  the  construction  o£ 
wills  rather  than  of  deeds.  The  rule  of  these 
cases  is  at  best  artificial  and  is  based  upon 
the  false  premise  that  the  provision  stand- 
ing in  the  later  position  In  the  statute  rep- 
resents tbe  later  Intent  of  tbe  legislature. 
The  whole  statute,  however,  as  lias  been  well 
said.  Is  approved  and  becomes  law  at  the 
same  Instant,  and  not  section  by  section  or 
clause  by  clause;  in  fact  the  last  amend- 
ment Is  quite 'as  likely  to  appear  In  the 
Qrst  section  as  in  any  other.  Tbe  rule.  If 
indeed  it  be  a  rule.  Is  by  no  means  Inflexible 
*  and,  as  the  Court  of  Appeals  of  New  York 
has  said,  is  to  be  resorted  to  only  In  extremis. 
People  ex  rel.  Mason  v.  McClave,  99  N.  T. 
83,  80-90,  1  N.  VS.  235.  It  Is  rejected  when 
It  leads  to  conflict  with  the  legislative  in- 
tent. McCormlck  v.  Village  of  West  Dulutb, 
47  Minn.  272.  50  N.  W.  128;  State  v.  Bates, 
96  Minn.  110.  104  N.  W.  709,  113  Am.  St 
Hep.  012;  People  v.  Mohr,  252  111.  160,  96 
K.  E.  893.  Cases  are  collected  In  the  note 
to  State  V.  Mulhem,  6  Ann.  Gas.  856.  We 
are  Ixnind  to  ascertain  the  l^islatlve  intent, 
and  upm  well-settled  prlndplea,  which  re- 
quire no  citation  of  authorities,  to  adopt  if 
posdble  ft  construction  tliat  will  make  the 
act  valid  legislation.  We  assume  that  the 
I^egislature  meant  to  pass  a  constitutional 
statute.  If  necessary  to  sustain  the  con- 
stitutionality of  the  act,  we  should  not  hesi- 
tate to  reject  as  inconsistent  all  tbe  quali- 
fying words  and  retain  only  the  words 
"true  value."  It  Is  not,  however,  necessary 
to  go  so  far.  The  method  prescribed  by  the 
legislature  In  section  2  Is  not  a  complete 
method  of  ascertaining  true  value.  It  does 
not  provide  bow  the  valne  of  tbe  capital. 


BorpluB,  and  undivided  profits  shall  he  de- 
termined. Sometimes  this  value,  properly 
ascertained,  would  give  a  correct  r^ult  It 
is  only  when  the  shares  of  stock  have  a  valne 
not  represented  by  Uie  ftctnal  assets  of  the 
corporatlfni,  or  vrbea  for  some  reason  tbe 
true  valne  Is  leu  than  the  valno  of  the  ac- 
tual assets  that  the  addition  of  the  three 
amounts,  wb&i  determined,  would  fall  to  give 
the  true  raliie.  Hie  rule  ot  section  2  la  only 
a  working  rule  to  «nable  assessors  to  ascer* 
tain  true  value,  not  tbe  basis  of  assessment 
Section  2  does  not  stand  alme.  Section  3  re- 
quires a  statement  of  the  amount  of  capital, 
surplus  and  undivided  profits  as  the  same  are 
indicated  by  the  books  iMC  the  company,  and 
upon  these  statements  the  county  board  is 
required  to  act  by  section  6.  Tbe  Legisla- 
ture could  not  have  thought  that  the  books 
of  the  corporation  would  be  an  infallible  test 
of  tbe  amount  of  capital,  surplus,  and  un- 
divided profits;  they  would  be  no  more  In- 
falllUe  than  the  method  of  section  2;  the 
statement  was  no  doubt  required  because- It 
would  furnish  information  that  would  assist 
in  determining  the  true  value.  So  the  value 
of  each  share  ascertained  under  section  2 
would  give  valuable  information ;  but  the 
county  board  is  not  limited  by  section  6  to 
the  fadts  .ascertained  from  the  books  (book 
value),  and  from  adding  together  the  amount 
of  capital,  surpltu,  and  undivided  profits 
(liquidation  value).  It  Is  authorized  to  re- 
sort to  other  sources  of  information  which 
may  be  open  and  required  to  ascertain  the 
true  value  of  all  tbe  capital  stock  Issued 
and  outstanding.  These  last  words  had  at 
the  time  the  act  of  1914  was  passed  a  defin- 
ed meaning  in  statutes  providing  for  tbe 
taxation  of  trust  companies,  and  were  held 
to  be  equival^t  to  the  whole  number  of 
shares.  Fidelity  Trust  Co.  v.  Vogt,  66  N. 
J.  Law,  86,  48  Atl.  580.  The  provision  In 
section  6  last  cited  tJien  requires  the  coun- 
ty board  to  ascertain  the  true  value  of  the 
whole  number  of  shares  Issued  and  out- 
standing. When  section  6  goes  on  to  say 
that  the  amount  thus  ascertained  to  be  due 
upon  the  shares  of  stock  shall  be  the  tax 
levied  and  to  be  paid,  it  can  only  mean  the 
amount  ascertained  by  the  county  board, 
based  on  true  value  after  considering:  (1) 
Tbe  value  ascertained  by  adding  together 
capital,  surplus,  and  undivided  profits  (liqui- 
dation Tftlue);  (2)  the  amount  of  capital, 
surplus,  and  undivided  profits  as  the  same 
are  indicated  by  tlie  books  of  the  company 
(book  valne);  (3)  tbe  true  value  of  all  the 
capital  stock  issued  and  outatanding.  It  is 
section  6  alMie  that  prescribed  the  manner 
In  which  true  value  of  all  the  capital  stock 
shall  be  ascertained  and  that  manner  is  by 
the  couuty  board  Instead  of  by  local  assessors; 
tbe  value  of  a  single  share  la  to  be  deter- 
mined In  accordance  with  section  2  by  de- 
ducting the  assessed  value  of  real  estate  and 
dividing  by  the  number  of  shares 
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Tbe  prosecutors  wcongiT  assume  that  the 
words  "to  be  determined  In  the  mauner  here- 
inafter prescribed"  refer  to  the  incomplete 
and  Imperfect  method  set  forth  In  section 
2.  In  fact  the7  refer  to  the  proceedings  of 
the  body  which  Is  to  determine,  In  the  first 
Instance,  the  true  Talue,  that  Is  to  aaj,  the 
fiounty  board  of  taxation,  and  the  prescribed 
manner  is  not  the  narrow  one  of  section  2, 
nor  that  of  section  3,  but  the  complete  scheme 
of  section  6,  which  InTolres  a  consideration 
of  all  the  elements  of  the  problem.  I  con- 
clude tiiat  the  act  Is  ocmstitutiottal. 

[1 1  -1 1]  The  next  question  Is  whetiier  It  cm- 
foims  to  the  reiiTilrement  of  the  Nathmal 
Banking  Act  that  shares  of  national  banks 
shall  not  be  assessed  at  a  higher  rate  than 
other  mtmeyed  capitaL  The  chlel^  objections 
urged  In  this  respect  are:  (1)  That  a  rate 
of  three-fourtha  of  1  per  cent,  la  lnqposed 
on  nati(Hial  bank  stock,  while  ttie  rata  im- 
posed on  prlTate  bankers  may  be  less;  (2) 
that  a  prlrate  banker  la  not  taxed  on  that 
part  of  hia  capital  whk3t  may  be  Inveatea 
In  United  States  booda  m  other  ao>caUed 
axempt  secnrltlea;  (8)  that  1^  the  express 
proTlidons  of  the  act  (tf  1914  no  deduction 
can  be  made  for  d^tts.  The  question  pre- 
sented luTOlTes  the  conatractlon  and  appll- 
cablUty  of  Uie  act  of  Oongreas  and  the  ded* 
akos  of  tbe  United  States  Supreme  Court 
must  therefore  be  our  guide.  That  court 
baa  h^  that  the  question  of  dlacrlmlnatloa 
against  tbe  national  banks  la  a  question  of 
fact,  not  a  questUn  of  the  possible  effect 
of  the  statute.  Tbe  prorislons  of  a  tax  act 
taave  been  held  to  cMUUct  with  tbe  aot  of 
Congress,  and  yet  the  act  waa  not  thereby 
rendered  voiA.  Superrlaora  t.  Stanly,  lOS 
U.  8.  806.  2«  L.  Bd.  XOM,  InTOlved  a  statute 
which  did  not  pennlt  the  shardiolder  to 
make  dednctkui  of  the  amount  of  his  debts 
from  the  valuation  of  his  shares,  yet  taxes 
Imposed  thereunder  were  sustained  because 
fbe  statute  tm  Its  face  did  not  show  that  any 
taxpayer  was  allowed  to  deduct  for  debts. 
The  law,  said  the  court,  provided  a  Talid 
mode  of  assessment  for  those  stockholders 
of  national  banks  who  had  no  debts  to  de* 
duct  So  the  statute  in  the  present  case  does 
not  on  Its  face  show  that  any  taxpayer  Is  al- 
lowed to  deduct  bis  debts  from  the  amount 
of  his  assessed  valuation.  An  examination 
of  other  statutes  shows  very  serious  doubt 
whether  any  owner  of  moneyed  capital  has 
the  right  to  make  such  a  deduction.  Chapter 
101  of  the  Laws  of  1914  enacts  that  here- 
after DO  deduction  for  debt  shall  be  allowed 
from  the  assessed  value  of  any  goods  and 
chattels  In  which  the  value  Inheres  In  and 
Is  supported  by  the  thing  or  article  Itself. 
It  is  unnecessary  for  tbe  present  purpose  to 
pass  upon  tbe  proi)er  construction  of  this 
act  It  is  enough  to  know  that  "goods  and 
chattels"  are  words  of  such  extensive  mean- 
ing that  they  are  held  to  Include  corporate 
stock  (Curtis  V.  Steever,  36  N.  J.  Iaw,  304, 
S0&-^07),  and  shares  of  a  company  (Robin- 


son T.  Jenkins.  24  Q.  B.  D.  275  ;  69  L.  X  Q. 
B.  147).  Chattels,  said  Lord  Justice  Fry,  in 
the  case  last  cited,  is  one  of  the  largest  words 
Itnown  to  the  law  with  regard  to  perstuial 
pr<^rty.  It  has  been  held  to  include  notei 
(Clapp  T.  Shepard,  23  Pick.  [Mass.]  228), 
money  (Handy  t.  Dobbin,  12  JiAns.  [N.  TJ 
220),  and  many  other  kinds  of  iffc^rty  (20 
Gyc  1268r-1270),  and  our  own  Court  of  Or- 
rors  and  Appeals  has  said  that  "bonds,  bUla 
of  exchange,  and  promissory  notes  are  per- 
sonal (battels,  and  may  be  sold,  like  any 
other  chattels,  for  what  they  will  bring.** 
(Durant  v.  Banta,  27  N,  J.  Law,  624.  682.) 
xt  would  be  difficult  to  specify  better  the 
investments  in  which  moneyed  capital  Is  nsu- 
ally  made.  '  It  la  especially  dlfiScult  in  view 
of  our  constitutional  provision  to  limit  the 
connotation  of  "goods  and  dliatteUT  In  chap- 
ter 101,  and  to  see  how  any  moneyed  capital 
or  that  in  which  it  la  invested  can  be  e:^ 
duded.  Without  pursuing  the  subject  or  at- 
tempting  to  pass  upim  the  construction  ot 
chapter  Ifil,  it  Is  enoogh  to  say  that  before 
the  present  ohJecU<m  ot  the  prosecutors*  case 
can  prevail,  we  must  be  shown  that  the  stat- 
utes permit  a  deduction  tac  debta  to  other 
moneyed  capital  that  Is  not  permitted  to 
owners  ot  shares  in  natttmal  banks.  lAitil 
we  are  shown  mcfa  a  statute  we  cannot  say 
that  tbne  is  any  disaiminatlcm  against 
ahares  of  stock  in  national  banks,  and  even 
then,  under  Superrisois  t.  Stanly,  there 
would  be  no  dlsctlndnatlon  against  wH^jmyj 
banks,  unless  it  should  be  shown  as  a  tact 
that  some  holder  of  national  bank  stock 
had  been  refused  a  dedoctton  under  drcant- 
stances  where  a  dednctton  had  been  allowed 
to  the  owner  of  other  mcmeyed  capitaL 

The  same  reasoning  is  appUcaUe  to  the  ob- 
jection that  livmto  bankers  axe  not  tand 
upon  exempt  securltiee  and  may  pay  leas  than  • 
three-fourths  of  1  per  coit.  It  Is  not  shown 
that  In  tact  any  such  discrimination  actually 
results.  We  know  of  nothing  to  Induce  tte 
belief  that  it  does.  It.  Is  qnite  possible  that 
the  value  of  diarea  of  a  national  bank  may 
be  In  part  tbe  reflection  of  the  value  of  ex- 
empt securities  held  by  the  bank,  but  it  Is 
also  possible  that  such  exempt  securities  may 
be  set  off  a^lnst  ita  deiraslta  and  regarded 
as  investmenta  thereof,  while  the  capital  of 
the  bank  itself  may  be  regarded  aa  invested 
In  securities  that  would  be  taxable  but  tot 
tbe  peculiar  method  of  taxation  prescribed 
by  the  natiimal  banking  act  Even  the  gov* 
emment  bonds  held  to  secure  circulation  may 
not  add  to  tbe  value  of  the  shares  of  stock ; 
there  have  been  times  when  many  banks 
were  glad  to  get  rid  of  these  bonds  and  sur- 
render the  circulation  based  thereon.  In  the 
absence  of  proof  of  actual  discrimination 
against  tbe  national  banks,  we  cannot  con- 
demn the  assessment 

As  to  the  limitation  of  tbe  assessment  to 
three-fourths  of  1  per  cent  it  Is  enough  to 
say  that  the  Supreme  Court  of  the  United 
States  has  recently  sustained  an  assessment 
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ODder  a  similar  Btatnte  of  New  York  where 
tbe  mte  was  limited  to  1  per  cent  Amos- 
keag  SaTings  Banfc  t.  Pnrdy,  281  U.  8.  373, 
S4  bvp;  Gt  114,  S8  L.  Ed.  2T4.  It  la  not 
shown  that  there  la  any  case  In  Xew  Jersey 
where  xnoneyed  capital  la  asseesed  at  a  lower 
rate  tbam  thiee-fonrtiiB  of  1  per  cent  If  we 
mar  Judge  from  onr  own  knowledge,  a  higher 
rate  proTalls  uniTersallr. 

I  find,  therefore,  that  tbe  taxes  In  the 
present  caae  are  valid.  There  ■bonld  be 
Jndgm^  for  the  defendants. 


MOOSBRTJGOEB  t.  SWXGE. 
(Supreme  Court  of  New  Jersey.  Nor.  20, 1914^ 

(BytMua      the  Oovrt.) 

Wimssn  (I  lS3*)-^3uAuncATioiv— Tbaitb- 

AonoNs  WITH  Dbcedeitf. 

•  Whether  or  not  a  claim  against  the  estate 
of  a  decedent  was  cotIdousIj  asslnied  in  order 
to  enable  the  assignor,  its  beneficial  owner,  to 
avoid  the  disqualiQcatlon  of  tbe  fourth  section 
of  tbe  Evidence  Act  &  Comp.  St.  1910,  p.  2217), 
and  to  give  testimonv  as  to  transactioDs  with  the 
deceased.  Is  a  question  of  fact  to  be  decided  by 
the  trial  coarC  preliminarily  to  mling  upon 
tbe  admissibility  of  tbe  testimony  of  such  wit- 
ness, and  In  a  proper  caae  the  court  may  by 
■mendment  join  such  beneficial  owner  as  a  plain- 
tiff  in  tbe  action,  In  order  to  prevent  a  fraud 
upon  the  statatsu 

AEd.  Note.—FMr  other  cases,  see  Witnesses, 
Gent.  Dig.  1  731;  Dee.  ^gTl  183.*] 

Adltm  hy  Herman  V.  Moosbmgger  against 
Bobert  T.  D.  Swldi,  administrator.  Ver- 
dict for  plaintiff.  Rnle  to  show  cause  made 
absolute. 

Argued  June  term,  1914,  before  GUU- 
HBRE,  O.  J.,  and  GARRISON  aM  MIN- 
TURN,  JJ. 

Edward  P.  Johnson,  Jr.,  and  Azarlah  H. 
Beekman,  both  of  SomerrllH  for  the  rule. 
<3araK!e  B.  Oaae,  of  SomenUle,  oDpoted. 

GARRISON,  J.  This  la  an  action  against 
the  estate  of  Jacob  B.  Swlck,  deceased, 
brought  by  tbe  assignee  of  Nora  B.  Graves,, 
who  was  permitted,  over  objection,  to  testify 
to  transactions  with  the  deceased  touching 
tbe  claim  in  suit  whidi  arose  in  this  way: 
Swlck  in  his  lifetime  contracted  with  Mrs. 
Graves  to  do  certain  repairs  on  a  house  be- 
longlng  to  her,  but,  owing  to  Illness,  was  un- 
able to  perform  his  contract,  which  was  com- 
pleted by  Mrs.  Graves  at  an  excess  cost  of 
$544.46.  Swlck  died,  and  Mrs.  Graves  pre- 
sented her  claim  for  the  above  amount  to  the 
personal  representative  of  Swick,  and  was 
notified  to  bring  suit,  as  her  claim  was  dis- 
puted. 

Instead  of  bringing  suit,  Mrs.  Graves  as- 
signed her  claim  to  the  plaintU^  Moosbrug- 
ter,  as  whose  witness  she  was  called  at  the 
trial  and  permitted  to  testify  to  transactions 
with  tlie  deceased  that  woe  prohibited  hy 
secttoo  4  of  the  Evldmoe  Act,  If  she  had 
herself  brong^t  suit  on  her  claim.  The  court 

VoroOur 


submitted  to  tbe  Jury  Qie  question  of  Qie 
bona  fides  of  the  assignment  This  was 
proper,  as  far  as  the  question  of  the  plain- 
tUTs  right  to  maintain  the  action  was  con- 
cerned. 

The  question,  however,  of  the  right  of  tbe 
plalnUff  to  examine  Mrs.  Graves  as  a  witness 
to  transactions  with  the  defendant's  intes- 
tate presented  a  question  that  could  not  be 
submitted  to  tbe  Jury  but  must  be  passed 
npoli  by  the  trial  court  as  a  preUmlnary  to 
Q»  admission  of  Mrs.  Graves  as  a  qualifled 
wltnessL  Such  a  preUmlnaiy  dedslon  Is  tor 
the  court  and  not  for  tiie  Jury,  as  in  tiie 
cases  of  dying  dedarattons,  confutfons  of 
crime,  secondary  proof  of  tbe  contraits  of 
lost  documents,  and  so  forth.  In  the  present 
case  there  was  direct  and  persuasive  testi- 
mony that  tbe  aasignment  to  tb»  idalntlff 
was  made  by  Mr&  Graves  In  order  to  qual- 
ify bwself  to  give  the  testimony  needed  to 
substantiate  the  dalm  agalnat  the  estate, 
and  that,  In  taking  from  the  plaintiff  a  note 
at  one  year,  she  psactically  gnarantead  It 
herself;  L  «.,  that  the  enfincesUUty  of  sadti 
note  Should  depend  upon  the  success  of  the 
suit  at  whlidi  she  had  thus  qualifled  herself 
to  give  testinumy  that  was  Ki^ilbUed  If  she 
herself  had  brought  the  suit 

It  Is  not  necessary  to  rehearse  the  testi- 
mony bearing  upon  this  question,  Including 
the  indifference  of  Mr.  Moosbmgger  to  the 
llUgatlon  instituted  in  his  name,  and  the 
fact  that  he  was  called  as  a  witness  only 
when  his  attendance  had  been  secured  by  a 
subpoena  served  by  the  other  side. 

The  point  of  procedure  to  wbldh  we  wish 
to  draw  attention  is  that  when  it  became  ap- 
parent at  the  trial  that  a  possible  fraud 
upon  the  EMdence  Act  would  be  perpetrat- 
ed, if  Mrs,  Graves  was  permitted  to  testify 
to  the  transactions  with  the  deceased,  out  of 
which  her  claim  against  his  estete  arose,  It 
became  the  duty  of  the  court  to  take  title  mat- 
ter in  hand  as  a  question  that  involved  the 
admissibility  of  evidence  and  to  make  a  de- 
cialon  thereon  upon  such  testimony  as  tbe 
parties  offered  or  as  the  court  required 
should  be  taken  touching  the  question  thus 
involved.  That  question,  in  view  of  the  con- 
struction placed  upon  section  4  of  the  Evi- 
dence Act  (CuUen  v.  Woolverton,  6&  N.  J. 
Law,  279,  47  AtL  628,  and  cases  dted).  Is 
whether  or  not  tbe  assignor  ought  not  by 
amendment  to  be  made  a  party  to  the  action 
in  analogy  to  tbe  practice  first  suggested  by 
Chief  Justice  Gummere  In  Platner  v.  Ry^> 
76  N.  J.  Law,  239,  69  AtL  1007. 

At  c<Hnmon  law  such  assignor  was  a  nec- 
essary party,  and  the  stetute  that  now  per- 
mits assignees  to  sue  in  their  own  name  Is, 
when  Ito  object  is  considered,  no  banier  to 
an  amoidment  Joining  the  asidgnor  as  a  par- 
ty when  the  aids  ef  Justice  so  require.  Such 
an  amendment,  If  found  to  be  necessary  to 
prevent  a  fraud  i^on  tbe  Evidence  Act, 
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would  not,  in  tbe  event  of  a  recovery  by  the 
plaintiffs,  disturb  tbeir  1^1  rights  Inter 
seee.  since  tbe  benefiilal  interest  that  would 
Justify  such  an  amendment  need  not  be  one 
Uuit  could  be  set  up  by  the  assignor  against 
her  assignee;  It  may  be  and  generally  will 
be  a  concealed  interest  or  ownership  that 
induces  tbe  perpetration  of  the  fraud  in  aid 
of  the  assignee's  legal  r^ts  by  the  introduc- 
tion of  the  precise  sort  of  testimony  the 
Legislature  by  the  most  unequivocal '  lan- 
guage has  sought  to  exclude.  It  Cannot  be 
that  the  court  must  sit  by  and.8ee  this  reme- 
dial purpose  ot  the  Le^slatnre  frustrated  or 
evaded' by  a  palpable  device.  Remedial  leg- 
islation of  this  sort  is  not  self-executing,  nor 
Is  it  left  entirely  in  the  hands  of  litigants; 
the  court  Itself  has  a  duty  in  this  respect 
that  is  clearly  within  Its  ordinary  function 
of  deciding  as  to  the  qualiflcations  of  wit- 
nesses, whenever  that  question  arises  as  a 
preliminary  to  a  ruling  upon  the  admissibil- 
ity of  evidence.  This  question  cannot  be  left 
to  the  Jury,  as  was  donfe  in  the  present  case. 

In  order  that  a  decision  of  this  court  ques- 
tion may  be  reached  by  tbe  court,  tbe  rule 
to  show  cause  In  the  present  case  is  made  ab- 
solute, and  the  issue  sent  bacli  for  a  new 
trial,  without  any  expression  of  opinion  as 
to  the  merits. 


TOWN  OP  MONTCLAIR  v.  STATE  BOARD 
OF  EQUALIZATION  OF  TAXES 
et  al. 

(Supreme  Court  of  New  Jersey.   Nov.  12, 
1914.) 

-  .         (Syllahut  by  the  Court.) 

Taxation  <§  242*)  —-  Pboperty  Sdbjkot  — 
Academy  Not  Conducted  fob  Ppoptt. 

Aa  educational  corporation,  organized  un- 
der tbe  corporation  act  {2  Comp.  St.  1910,  p. 
1592)  and  conducted  aa  a  business  enterprise, 
held  not  to  have  become  an  "academy  not  con- 
ducted for  profit"  by  reincorporation  under  tbe 
"Act  to  incorporate  associations  not  for  pecun- 
iary profit,"  the  transfer  of  ita  property  with- 
out any  cash  payment,  and  the  exchan^ie  by  the 
virtual  owner  of  the  corporation  of  dividends  on 
his  stock  for  interest  on  a  purchase-money  mort- 
sage  of  the  new  corporation  to  the  old  one, 
iLsa^ed  to  him  by  the  latter;  no  other  change 
in  oi^anizatioD  or  methods  having  taken  place. 

ISA,  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |S  394-403 ;  Dec.  Dig.  |  242.*J 

Certiorari  by  the  Town  of  Montclair,  In  the 
County  of  Essex,  against  the  State  Board  of 
Equalization  of  Taxes  and  ilontclalr  Acade- 
my-MacVicar  Foundation,  to  affirm  a  tax  on 
the  academy.  Judgment  reversed  and  set 
aside,  and  tax  on  the  property  of  the  acade- 
my affirmed. 

Argued  June  term,  1914.  before  SWAYZB, 
PARKER,  and  KALISCH,  JJ. 

Robert  M.  Bayd^  Jr.,  of  Ucmtdali,  for  pros- 
ecutor. Kinsley  TwinUig,  of  Newark,  for  de- 
fendants. 


PARKER,  J.  Reduced  to  Its  lowest  terms, 
the  question  for  dedsicm  la  whether  an  edu- 
cational institution  incorporated  nnder  the 
general  C(»90Tatlou  act  and  ooncededly  con- 
ducted fnr  profit,  and  therefore  taacable  under 
the  general  tax  act  of  1906  (P.  L.  p.  894)  up- 
on Its  land,  buildings,  and  personal  ptoper^, 
has  succeeded,  by  dianglng  Its  corporate 
dress  and  altering  Its  financial  system,  so 
that  net  Income  is  disbursed  in  tbe  form  of 
Interest,  instead  of  dividends,  in  turning  in- 
to an  "academy  not  conducted  for  profit,** 
and  has  thereby  becmne  entitled  to  tax  ex- 
emption under  paragraph  4  of  section  3  of 
that  law.  The  local  assessors  held  otherwise, 
but  were  reversed  by  the  county  board  of 
taxation,  and  this  reversal  was  sustained  by 
the  state  board  of  equalization,  whose  Judg- 
ment is  before  us  for  review. 

Under  the  law  of  1866  (P.  L.  p.  1078)  school- 
bouses  were  exempted,  unless  rented,  whetter 
conducted  for  profit  or  otherwise.  Eogle- 
wood  School  V.  Chamberlain,  55  N.  J.  Law, 
292,  28  Atl.  913.  Even  after  the  amendment 
of  1894.  the  Montclair  Military  Academy,  a 
private  venture  of  John  G.  MacVlcar,  who 
figures  in  tbe  present  case,  was  held  exempt. 
Montclair  Military  Academy  v,  Bowden,  64 
N.  J.  Law,  214,  47  Atl.  490.  Later  the  acade- 
my was  incorporated  under  the  general  cor- 
poration act,  and  under  the  law  of  1903  was 
taxed  on  Its  property,  though  held  exempt 
from  state  tax  on  Its  capital  stock.  Mont- 
clair Military  Academy  v.  Assessors.  65  N.  J. 
Law,  516,  47  At).  558.  The  amount  of  capi- 
tal stock  is  not  stated  In  the  return  of  facts 
before  us,  but  MacVlcar  owned  all  but  two 
shares,  and  his  wife  held  one  of  them.  There 
was  an  outstanding  mortgage  indebtedness  of 
$150,00(h  with  provision  for  a  sinking  fund. 
MacVlcar,  as  principal,  drew  $6,000  salary, 
besides  free  rent  and  living  expenses  fer  him- 
self and  his  family.  The  cckrporatlon  was 
run  as  a  bnsiniBss  enterprise,  with  a  paid 
staOl  of  instructors  and  ^ploy^  charging 
tuition  fees  on  a  private  school  basis  for 
boarding  and  day  pupils  (except  two,  who 
had  certain  concessions  not  speelfled)  and  ad- 
vertising for  pupils  in  magazines  and  papers. 
Its  sole  source  of  Income  was  the  said  tui- 
tion fees.  In  this  guise  it  was  manifestly  a 
private  enterprise,  owned  and  controlled  by 
Mr.  MacVlcar,  and  was  taxable  as  such. 

On  April  30,  1912,  just  before  tlie  time  for 
the  annual  tax  assessment,  the  following  le- 
gal steps  were  taken:  A  new  corporation  was 
organized  under  the  "Act  to  incorporate  asso- 
ciations not  for  pecuniary  profit."  P.  L.  1898, 
p.  422 ;  1  Comp.  St.  1910,  p.  125.  It  does  not 
appear  who  the  trustees  of  this  "association" 
were,  but  it  does  appear  that  the  old  corpora- 
tion conveyed  eve^thing  to  the  "assoda.- 
tlon,"  subject  to  the  existing  mortgages;  the 
"association"  k>aylng  no  cash,  but  giving  a 
purchase-money  mortgage  of.  $100,000,  which 
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was  Immediately  ftssl^ied  to  MacVlcar  (ttke 
ctmsldentlmi  of  this  asBlgnment  la  not  stated, 
but,  of  course,  tbe  stock  In  tbe  old  corpora- 
tion became  valncdess,  if  tbe  c<mveyance  and 
asslgxunent  were  valid),  and  tbe  achoid  pur- 
sued tlie  even  tmor  of  Its  way,  wlUi  tbe  same 
principal,  same  teadiers  and  staff,  at  the 
sane  -cmiqiensatlon,  and  same  tDiti<»i  fees 
and  business  metboda.  The  only  difference  In 
dealiim;  with  the  Income  derived  from  tui- 
tlMi  fees  in  excess  of  wbat  was  needed  for 
runulns  expoises  and  Interest  on  tbe  prior 
mortgages  was  tbat.  Instead  of  being  applica- 
ble to  dividends  on  stock,  tbls  excess,  as 
nell  as  vlat  vas  to  te  saved  \^  tbe  iprot- 
posed  tax  exemption,  would  become  applica- 
ble to  Interest  on  MacVlcar's  mortgage. 

Tbe  state  board  seems  to  have  deduced  Its 
conclusion  that  this  academy  as  reincorpo- 
rated was  not  conducted  for  profit  mainly 
from  tlie  Inai^ropriateness  of  the  act  of  1808 
to  an  InsHtDtlon  conducted  for  profit.  TbAt 
tbe  act  Is  inappropriate  we  agree;  and  we 
think,  from  all  tbe  facts  stated.  It  is  quite 
plain  that  the  metamorpfaosiB  was  shrewdly 
intended  as  a  subterfuge  to  escape  taxation, 
while  the  Incomes  of  tbe  head  master  and 
his  staff  should  be  In  no  way  diminished. 

A  reading  of  tbe  fourth  paragraph  of  sec- 
tion 3  will  disclose  that  the  exemptions  there- 
in granted  relate  to  institutions  of  a  reli- 
^ous,  philanthropic,  or  charitable  character. 
A  school  not  conducted  for  profit  must  neces- 
sarily be  fundamentally  philanthropic  or 
cbailtable,  and  only  incidentally  tbe  source  of 
income  for  its  staff.  As  was  said  in  Institute 
of  Holy  Angels  v.  BoKter,  79  N.  J.  Law,  at 
page  36^  74  AtL  262: 

"Such  Institutions  •  •  •  ^ve  more  than 
they  get,  asd  make  up  the  deficiency  of  tbe  tui- 
tion fees  to  pay  for  tbe  actual  cost  of  the  In- 
stmction.  In  part  by  the  self-sscrifidng  devo- 
ti<m  of  the  teachers  and  in  part  by  the  bouiity 
of  past  generations  '  (].  e.,  endowment  gifts). 

There  la  nothing  in  this  case  to  show  either 
a  deficiency  of  tuition  fees,  an  endowment, 
or  that  the  teachers  are  underpaid  and  serve 
as  an  act  of  charity  or  philanthropy.  The 
school  Is,  as  it  always  has  been,  a  busdness 
proposition,  conducted  to  make  an  adequate 
living  for  its  real  owner. 

The  state  board  found  as  a  fact,  that  "the 
Monclair  Academy-MacVlcar  Foundation  was 
a  Bcfaool  or  academy  not  conducted  for 
profit  on  May  20,  1912."  Tbls  finding,  ite 
final  one.  Is  manifestly  an  inference  from 
tbe  other  &ct8  found,  most  of  which  are 
above  recited.  We  are  not  bonnd  1^  this  In- 
fermce  of  fact,  but  make  our  own  finding. 
Certiorari  Act  a  Comp.  St  1910,  p.. 409)  S  H : 
Rival  Mfg.  Co,  V.  Rabway.  75  N.  J.  Law, 
4ie,  07  AtL  940;  UilivlUe  Gas  Ca  v.  HUl- 
ville,  84  N.  X  Law,  409,  410,  86  AtL  440. 

itie  SoAgmmt  of  the  state  board  of  equali- 
zation Is  reversed  and  set  aside,  and  the  tax 
on  tbe  property  ni  tbe  academy  is  afflrmeft 


QUNDRUM  T.  CITT  OF  SOrTH  AMBOT 
et  aL 

(Supreme  Court  of  New  Jersey.  Nov.  18, 1914.) 

(BvUabui  hy  the  Court,} 

1.  KVIDENCK  (S  12*}— JUDICUI.  NoTicE— Om- 

SITS. 

Courts  will  take  judicial  notice  of  the  cea- 
niB  taken  under  state  authority  and  of  the  pop- 
ulation of  cities  as  determined  by  it. 

[Ed.  Note.— For  other  cases,  see  Evlduice, 
Cent  Dig.  g  17;  Dec.  Dig.  S  12.*] 

2.  Intoxicattno  liiQuoKs  (5  46'^*)  —  Li- 
censes —  VALinirr  —  MtiHiciPAL  Cobfoba- 

*I0N8. 

By  virtue  of  tbe  Act  of  April  8, 1913  (P.  L. 

p.  674),  a  license  to  sell  intoxicating  liquorB  la 
gnantities  less  than  one  quart,  granted  by  the. 
city  council  of  South  Amboy,  la  void  and  will 
be  set  aside,  If,  when  granted,  the  ratio  of  popu- 
lation of  the  ci^  to  the  number  of  licenses  is- 
sued was  not  greater  than  500  to  L  unless  the 
licensed  place  was  either  (a)  one  in  which  ttie 
business  of  selling  such  liquors  was  lawfully 
carried  on  at  some  time  within  one  year  im- 
mediately preceding  the  passage  the  act,  or 
fb)  a  hotel  having  50  spare  rooms  and  beds,  or 
(c)  a  picnic  or  recreation  ground  of  one  acre, 
or  (d)  a  building  entirely  occupied  by  a  regu- 
larly organized  club  or  association,  or  (e)  was 
granted  pursuant  to  the  statutory  notice  of 
abandonment  of  old  place  and  intention  to  carry 
on  such  business  in  tbe  place  In  question. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  S  4eii.*] 

Certiorari  by  George  Gundrum  against 
the  City  of  South  Amboy  and  others  to  re- 
view the  action  of  the  City, Council  of  South 
Amboy  in  granting  a  saloon  license.  Grant 
of  license  set  aside. 

Argued  June  term,  1914,  before  TRENGH- 
ARD.  BERGEN,  and  BLACK,  JJ. 

John  A.  Ooan,  of  South  Amboy,  for  prose- 
cutor. 

TRBNCUARD,  i.  This  writ  brings  up  fOr 
review  tbe  action  of  the  city  council  of 
South  Amb(^  In  granting  a  license  to  Slg- 
Tard  R.  EhnlUussen  to  keep  a  saloon  in  South 
AmtNV-  The  cause  waa  submitted  on  such 
bii^  as  should  be  filed  within  the  ttane 
prescribed  by  oar  rules.  The  defmdants  fil- 
ed no  briefa. 

[2]  From  the  record  it  appears  that,  for 
many  years,  Emllinssesi  had  been  the  pro- 
prietor of  a  saloon  for  the  sale  of  int03dca^ 
ing  liqnors  in  qnantltles  less  than  one  quart, 
situate  on  the  southerly  aide  of  Henry  street, 
about  100  feet  easterly  from  the  Intersection 
of  the  easteriy  side  of  Broadway  witta  tbe 
southerly  side  of  Henry  street  His  license 
expired  April  B,  1914.  He  presented  to  the 
dty  council  at  tiielr  meeting  <m  April  14. 
1914,  an  appUcaOon,  not  for  a  renewal  of 
his  license  at  the  old  stand,  but  for  a  license 
at  another  building  situate  on  tbe  westerly 
side  of  Broadway  about  60  fleet  southerly 
from  the  southerly  line  of  Henry  street  The 
building  described  In  his  application,  and  for 
which  he  sought  the  li<»n8e,  had  never  been 
used  for  tbe  sale  of  Intoxicating  liquors.  ' 
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The  prosecutor,  the  side  of  whose  resi- 
dence abuts  the  rear  of  the  premises  men- 
tioned  in  the  1914  appllcatloa,  cansed  a  re- 
monstrance against  the  granting  of  such 
license  to  be  filed  with  the  city  council,  and 
had  his  attorney  make  public  objection  to 
the  council  at  the  meeting  on  April  14,  1914, 
at  which  the  matter  was  considered,  upon 
the  ground,  among  others,  that  council  had 
no  power  to  grant  such  license,  under  the 
clrcninstancea  existing,  by  reason  of  the 
provisions  of  the  Act  of  April  8.  1013  (P.  L. 
p.  674).  Notwithstanding  such  <^Jectlon,  the 
council  granted  such  license,  and  we  are 
now  called  upon  to  consider  the  ralldity  of 
such  action. 

We  are  of  the  opinion  Oiat  such  action 
cannot  be  sustained. 

The  Act  of  April  8,  1918  (P.  L.  p.  574),  pro- 
vides, among  other  things,  as  follows : 

"Hereafter  no  license  to'  keep  an  inn  or  tavern 
or  to  sell  spirituous,  vinous,  malt  or  brewed  liq- 
uors in  quantities  leas  than  one  quart,  in  any  city, 
town,  township,  borou^  or  village,  shall  l>e  grant- 
ed by  any  court,  excise  board  or  other  board  or 
authority  having  power  by  law  to  grant  license, 
unless  or  until  the  ratio  of  population  therein  to 
the  number  of  licenses  issued  shall  be  greater 
than  five  hundred  to  one,  and  then  only  pursuant 
to  the  provisions  of  this  act;  but  this  prohibi- 
tion shall  not  apply  to  any  prendsea  in  which 
the  business  of  so  selling  said  liquors  was  law- 
fully carried  on  at  some  time  within  one  year 
immediately  preceding  the  passage  of  this  act, 
provided  such  business  was  not  abandoned  there- 
at during  the  said  period,  or  to  a  hotel  having 
at  least  fifty  spare  rooms  and  beds  for  the  ac- 
cqmrnodation  of  boarders,  transient  and  trav- 
elers, or  to  a  picnic  or  recreation  ground  oom- 
prising  at  least  one  acre,  or  to  a  building  en- 
tirely occupied  by  a  r^iarly  organized  club  or 
association,"  etc. 

The  same  statute  also  provides  that  during 
the  unexpired  term  of  any  license  a  notice 
stating  that  such  business  is  abandoned  at 
the  premises  named  In  such  license,  and  de- 
scribing some  other  premises  In  which  it  is 
Intended  to  carry  on  such  business,  may  be 
filed  with  the  clerk  of  the  licensing  body, 
and  then  (if  certain  other  conditions  are 
compiled  with)  the  prohibition  of  the  act 
shall  not  apply  to  the  premises  described  in 
such  notice  as  the  premises  In  wUch  it  is 
intended  to  carry  on  such  business. 

[1]  Now,  the  depositions  show  tliat,  when 
the  license  In  question  was  granted,  the  city 
of  South  Amboy  had,  exclusive  of  the  one 
in  question,  30  places  licensed  for  the  sale 
of  spirituous,  vinous,  malt,  or  brewed  liquors 
in  quantities  less  than  one  quart  From  the 
depositions  It  also  appears  that  the  popula- 
tion of  the  dty  then  was  7,007.  Moreover, 
tbis  court  will  take  Judicial  notice  of  the 
census  taken  under  state  authority  and  of 
the  population  of  cities  as  determined  X>t  it 
Patterson  v.  Close,  84  N.  J.  Law,  319,  86  Atl. 
430.  The  last  state  census  fixes  the  popula- 
tion of  South  Amboy  at  7007.  See  Fitzger^ 
aid's  Legislative  Manual. 

Since  therefore  the  ratio  of  population  to 
the  number  of  licenaed  places  was  not  great- 


er than  600  to  1,  the  license  was  prohibited 
by  the  statute  unless  it  la  within  some  one 
of  the  prorlaoB  or  enqitlons  oontalned 

therein. 

The  proofs  show  that  it  cannot  be  thos 
Justified.  The  licensed  place  is  not  one  in 
which  the  busineaa  of  selling  liquors  was 
lawfully  carried  on  at  some  time  wltblii 
,one  year  immediately  preceding  the  passage 
of  the  act  It  Is  not  a  hotel  having  SO  spare 
rooms  and  beds.  It  is  not  a  jdcnlc  or  recre- 
ation ground  of  one  acre.  It  Is  not  a  build- 
ing entirely  occupied  by  a  regularly  organ- 
ized club  or  association.  Nether  can  the  li- 
cense be  Justified  under  the  provisions  of  the 
act  tliat  when  written  notice  of  abandonment 
has  been  given  the  prohibition  of  the  act 
shall  not  apply  to  the  premises  described  in 
the  notice  as  the  premises  In  which  it  la  In- 
tended to  carry  on  sndi  buslneas.  It  cannot 
be  so  Jnatlfled  becauBe  no  such  notloe  was 
given. 

The  grant  of  the  license,  being  in  violation 
of  the  statute,  was  void,  and  will  t>e  set 
aaa%  wiUi  ooslB. 


PBTOW  T.  NORTH  BBITISH  &  MBBGAN- 
TILE  INS.  CO.  OP  LONDON 
AND  EDINBURGH. 

(Snpreme  Court  of  New  Jersey.   Nor.  IS, 

1014.) 

INS03AKCE  (8  646*)— VALOTD  POUOT  — DB- 

BCBIPTION— PiGTUBES. 

The  rule  that  valuation  of  personal  prop- 
erty in  a  policy  binds  the  insurer  unless  he 
can  show  fraudulent  overvaluation  does  not  ap- 
ply  to  the  description  of  property  insured,  and 
where  a  policy  covered  iHctures,  describing 
them  as  by  particular  artists  and  schools  at 
specified  Values,  the  burden  was  on  plaintiff 
to  show  that  the  pictures  destroyed  were  in 
fact  the  pictures  described,  and  an  instruction 
authorizing  a  recovery  if  plaintifF,  when  he  fur- 
nished the  description,  believed  the  pictures  to 
be  of  the  description  asserted,  and  placing  the 
burden  on  defendant  to  show  that  plaintiCC 
koowingty  furnished  a  fiUse  description  in  or- 
der to  defeat  recovery,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
^t^Dlg.  H  1S6B,  U4B-1663;  Dec.  Dig.  | 

Action  by  Edward  L  Petow  against  Hm 
North  British  tt  Mercandle  Inaunmce  Conk- 
pany  ot  London  and  Bdinbnrgli.  On  rule  to 
show  cause  why  a  venUct  for  plaintiff  abonld 
not  be  set  aside;   Rule  absolute. 

Argaed  November  tenn,  1915,  beforaOUM- 
MEBB,  a  J.,  and  PARKER  and  KALISCH, 
JJ. 

Origgs  ft  Barding,  of  Paterscm,  for  the  mle. 
H^man  &  Heyman,  of  Jersey  Olty,  opposed. 

OtTMMERE,  G.J.  This  action  was  brought 
to  recover  on  a  valued  policy  of  fire  insnr- 
ance  Issued  by  the  defendant  company  to  the 
plaintUf  covering  certain  painting  i^tdies, 
and  dravringa  set  out,  described  and  valoed 
in  the  policy  as  follows: 

"Monlc  Praying,"  by  Znrbnran,  $5,000. 
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"Tbe  last  Jndgmenr  (panel),  attrUratod  to 
Mlcbatf  Angelo  and  A.  Frana  norla,  fSr 
600. 

"Lot  and  HIb  Daogbtei^"  Italian  School. 
$1,600. 

"Beheading  of  John  the  Baptist,"  Italian 
School,  $2,000. 

"The  Annonslatlon,*'  Rembrandt  School, 
|80a 

"Life  of  Early  ChrlBtUna,"  France  School, 
$600. 

"Stm  Ufe,"  attribated  to  Pierre  Boell, 
$400. 

Twenty-five  sketches  and  drawings  not  to 
exceed  ^0  on  each  picture,  $600. 

The  claim  upon  which  plalntUTs  action 
rests  Is  that  the  paintings  described  In  the 
pollCT,  and  the  26  sketches  and  drawings, 
were  destroyed  by  a  fire  which  occurred  at 
bis  residence  on  the  16th  day  of  May,  1912, 
about  three  months  after  the  Issuing  of  the 
policy.  The  trial  resulted  In  a  verdict  for 
the  plaintiff  for  the  agreed  value  of  this 
property,  with  Interest  The  validity  of  this 
To^ct  ia  now  challenged  by  the  defendant. 

The  theory  upon  which  the  case  was  sub- 
mitted to  the  Jury  by  the  trial  court  was 
that  If  the  pictures  destroyed  were  those  de> 
scribed  In  the  policy,  or  if  the  plaintiff  wlien 
he  furnished  the  description  believed  theni 
to  he  Khat  the  desoription  asserted  them  to 
he,  the  defendants  could  not  escape  liability ; 
that  In  order  to  defeat  the  plaintiffs  claim 
tbey  must  show  fraud  by  the  plaintiff,  1.  e., 
that  he  knowingly  furnished  a  false  descrip- 
tion of  those  palntlnga 

We  consider  the  theory  of  the  trial  court 
misonnd.  It  Is  true  that,  in  tbe  case  of  a 
valued  policy,  the  valuation  stated  therein 
binds  the  Insurer,  unless  he  Is  able  to  show 
ft  fraudolttDt  overvaluation  (10  Am.  &  Eng. 
Ebc;  of  Law,  p.  1048,  and  cases  dted) ;  but 
this  rule  does  not  apply  to  the  description 
of  the  property  insured.  In  every  action 
upon  a  valued  flre  Insurance  policy  the  pri- 
tnary  question  to  be  determined  is  whether 
or  not  the  property  described  in  the  policy 
has  been  Injured  or  destroyed ;  and  there 
can  be  no  recovery  by  the  Insured  unless  he 
proves  that  fact  He  cannot  insure  a  chromo 
reproduction  of  a  painting  by  Francisco  Zur- 
bnran  as  the  product  of  that  distinguished 
artist's  brush  for  a  sum  which  would  fairly 
represent  the  value  of  the  original  painting, 
and  then,  If  the  chromo  burns  up  In  a  fire, 
recover  for  the  destruction  of  a  genuine  work 
of  that  old  master.  And  that  Is  so  even  If, 
when  he  took  out  the  policy  of  insurance,  he 
mistakenly  believed  that  tbe  chromo  was 
what  he  represented  It  to  be;  for  what  the 
company  Insured  was,  not  a  chromo  litho- 
graphic copy  of  that  artist's  work,  but  an 
original  production.  In  order  to  hold  the 
onapany  he  most  show  that  the  very  article 
described  In  the  policy  was  so  destroyed. 

That  the  erroneous  theory  upon  which  the 
case  was  submitted  to  tbe  Jury  was  harmful 


to  tb»  defendants  Is  apparent  from  even  a 
conuiy  lamination  of  the  testimony  sent  up 
with  the  rule.  Not  only  is  proof  lacking 
that  the  palntli^  burned  were  by  the  artists, 
or  of  the  schools,  spedfled  -In  the  descrlp- 
tlim  famished  by  the  plaintiff,  but  on  the 
contrary,  the  testimony  of  the  plalntift  him- 
self is  quite  persuasive  that  they  were  not; 
and  no  other  witnesses  were  called  upon 
this  point 

The  rule  to  show  cause  wlU  be  made  abso- 
lute. 


PFIOnim  et  at  T.  BADENHOP. 
(Supreme  Court  of  New  Jersey.  Kov.  16, 1914.) 

(ByUabuM  by  the  Court.) 

1.  Girra  «  66*)— Gift  Causa  Movns— Sat- 
XNOs  Bank  Deposits— Deuvbbt. 

In  the  .case  of  a  Bavings  bank  deposit  pay- 
able only  upon  presentation  of  the  deposit  book, 
a  valid  gift  causa  mortis  cannot  be  made  with- 
out actual  delivery  of  the  book. 

[Bd.  Note.— For  other  eases,  see  Gifts,  Oent 
Dig.  {§  185-138;  Dea  Dig.  |  8e.«}  . 

2.  DBFINDANT  StTKD  TS  Two  Cafaciths. 

Whether,  under  the  present  practice,  a 
single  cause  of  action  may  be  sued  against  the 
same  person  In  the  alternative  as  an  tDdividual 
and  a  personal  representative,  quaere. 

Appeal  from  District  Court 

Action  by  Caroline  Pfelfer  and  husband 
against  Christopher  Badenbop,  Individually 
and  as  administrator,  etc.  Fivm  a  Judgment 
for  defendant,  plaintiffs  appeaL  Affirmed. 

Argued  June  term,  1914.  before  8WAYZE, 
PABKBB,  and  KALISCH,  JJ. 

warren  L.  Jacobus,  of  Newark,  for  ap> 
I)ellante.  Frederic  W.  SmlUi,  of  Newark,  for 
respondent 

PARKER,  J.  [2]  The  question  whether 
defendant  could  be  charged  In  the  same  suit 
in  both  his  indlvldnal  and  r^resentatlve  ca- 
pacity was  not  raised  below.  If  there  had 
been  one  claim  against  defendant  taidlvldu- 
ally  and  another  against  him  as  n^resentlDK 
an  estate,  the  Joinder  would  have  bem  im- 
proper, for  reasons  givm  in  Terhnne  t.  Bray, 
16  N.  J.  Law.  58,  and  Mallly  t.  Elliott^  80  N. 
J.  Law,  70,  1^  AtL  472.  The  same  reasoning 
would  apply  to  a  single  claim  against  him  In 
both  capacities,  as  In  tlw  case  at  bar,  where 
the  state  of  demand  contains  only  me  count. 
The  probable  intent  of  the  pleader,  however, 
was  to  charge  defendant  In  the  alternative ; 
1.  e.,  that.  If  not  liable  tn  one  capacity,  he 
was  liable  in  the  other.  Whether  this  Is 
within  the  Practice  Act  of  1912  (P.  L.  p.  378) 
8  6,  and.  rule  18  thereunder,  in  view  of  the  ap- 
pUcabllity  of  that  act  under  section  68  of  the 
District  Court  Act  (2  Comp.  St  1910,  p.  1977), 
is  a  point  not  raised  and  not  decided.  Inas- 
much as  the  Inclusion  of  defendants  in  the 
alternative  almost  Inevitably  raises  a  con- 
troversy between  them  aa  to  liability  inter 
sese,  and  the  same  perB<m  cannot  figure  on 
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one  aide  at  a  legal  eontroTcrsy  In  one  of  these 
capacities  and  on  tbe  other  side  In  the  other 
capaclt7  (Banson  v.  Geer^  30  N.  J.  Eq.  248). 
we  do  not  wish  to  be  nnderstood  as  ccmceding 
the  propriety  of  this  course,  espedally  as 
we  reach  a  result  adrerse  to  the  plaintiffs 
below  on  either  branch  of  the  claim. 

The  plaintiffs  claimed  the  amount  of  a  sav- 
ings bank  account  by  virtue  of  an  alleged 
gift  causa  mortis.  The  decedent  was  their 
daughter,  the  wife  of  the  defendant  He 
administered  on  her  estate,  and  as  adminis- 
trator drew  or  holds  the  savings  bank  deposit. 
There  was  no  actual  tradition  by  decedent 
of  the  savings  bank  book,  but  while  HI,  and 
some  two  weeks  before  her  death,  she  filled 
out  and  signed  a  printed  form  of  draft  fur- 
nished by  the  savings  bank  and  customarily 
presented  with  the  book  when  money  Is 
drawn.  This  draft,  as  so  filled  out  and  sign- 
ed, directs  the  bank  to  pay  to  "my  father 
and  mother  [or  bearer]  all  my  money  [dollars 
on  pass  book  No.]  172058."  .  The  bracketed 
words  are  In  print.  At  the  head  of  the  print- 
ed form  are  the  words,  "No  payment  made 
without  the  deposit  book."  The  other  perti- 
nent facts  appear  by  the  following  extract 
from  the  state  of  the  case  on  appeal,  settled 
by  the  trial  judge: 

"Before  sigiuag  the  paper,  Anna  Hndenhop 
asked  her  hubbqnd,  Cliristopher  Badeuhop,  the 
defendant,  for  her  bank  book,  and  her  bosband 
replied  that  her  bank  book  was  in  his  brother 
Will's  safe.  The  safe  belonging  to  bis  broth- 
er Will  was  in  a  bouse  other  than  tbe  one 
where  the  said  Anna  Badeobop  was  lying.  The 
intestate  then  executed  the  said  paper  and  told 
the  witness,  Lena  Link,  at  the  same  time,  that 
it  was  her  desire  if  she  should  die  that  her  mon- 
ey should  go  to  her  father  and  mother,  the 

Elaintiffs  in  this  actios.  The  said  paper  signed 
y  tbe  intestate  and  given  to  Lena  Link  was 
not  delivered  by  Lena  Link  to  the  plaintiffs  in 
this  cause  until  after  the  death  of  Anna  Baden- 
hop.  The  Hccount  In  the  Howard  Savings  In- 
stitution belonging  to  Anna  Badcuhop  was  in 
Iter  maiden  name,  Anna  PEeifer,  and  amounted 
to  over  fSOO." 

The  dlstrlet  court  found  that  there  was 
donative  Intent,  but  no  delivery,  and  Judg- 
ment was  entered  for  the  defendant. 

[1]  This  Judgment  was  right  It  Is  conced- 
ed that  an  unaccepted  draft  or  uncertified 
check  on  a  bank,  will  not  be  a  good  delivery 
of  a  gift  causa  mortis.  Plaintiffs  seek,  bow- 
ever,  to  distinguish  a  savings  bank  account  as 
being  a  trust  fund  and  not  a  debt,  which 
may  be  conceded.  But  where  the  Intended 
subject  of  gift  is  not  susceptible  of  manual 
delivery  as,  for  example,  a  chose  in  action, 
the  very  least  that  will  answer  as  a  substi- 
tute is  to  deliver  tbe  means  of  enforcement 
of  the  chose  In  action  to  the  intended  •donee. 
So  tbe  delivery  of  a  bond,  or  bond  and  mort- 
gage, would  transfer  the  debt  (20  Cyc.  1238), 
and  the  delivery  of  a  savings  bank  book, 
whose  possession,  by  the  rules  or  custom  of 
such  banks,  controls  the  deposit,  will  pass  the 
right  to  the  deposit  (Id.  1239;  Skilluian  v. 
WIegand,  54  N.  J.  Eg.  198,  33  Atl.  929 ;  Den- 


nln'T.  Hilton  [Gh.]  50  Atl.  000;  Van  Wagenen 
V.  Bonnot,  72  N.  J.  Bq.  143,  66  AtL  289;  Id., 
74  N.  J.  Eq.  843.  844.  70  Atl.  143.  18  L.  B.  A. 
[N.  S.]  400).  But  there  was,  of  course,*  no 
delivery  of  the  deposit  book  In  the  present 
case;  and  we  fiill  to  find  ooe  dedston,  nor 
does  counsel  point  us  to  any,  where  such  a 
deposit  passed  by  executI<Hi  and  delivery  of  a 
written  paper  which  wltti^ut  the  book  would 
not  obligate  the  twuik  to  iny  the  money.  Cas- 
es In  which  the  bank  book  baa  been  lost  rest 
on  another  principle,  and  are  not  In  point. 
Such  a  case  was  Candee  v.  Bank,  81  Conn. 
372,  71  Atl.  551,  where  also  the  gift  was  inter 
vivos,  which  is  not  claimed  in  this  case. 

In  Dunn  V.  Houghton  (Cm.)  51  AtL  71,  the 
Court  of  Chancery  held  there  was  no  gift 
causa  mortis.  In  Kingman  v.  Perkins,  105 
Mass.  Ill,  the  claimant  (an  assignee)  held  the 
book  as  well  as  a  draft  In  Larrabee  v.  Has- 
cali.  88  Me.  511,  34  Atl.  408,  51  Am.  St.  Rep. 
440,  a  gift  causa  mortis  of  $200,  part  of  a 
savings  account,  by  draft,  was  upheld  where 
the  book  showing  more  money  than  that 
amount  on  deposit  was  delivered  with  the 
draft  The  test  of  a  valid  delivery  In  such 
a  case  seems  to  be  the  transfer  of  the  legal 
power  to  control  the  fund.  It  is  common 
knowledge  that  payment  of  savings  bank  de- 
posits cannot  be  enforced  without  the  book, 
except  perhaps  in  cases  of  loss  or  destruction. 
This  appears  in  the  caae  at  bar  on  the  face 
of  the  draft  itself. 

.  The  trial  Judge  therefore  properly  held 
that  no  Buffiident  delivery  was  shown;  and 
the  Judgment  will  accordingly  be  afflrmed. 


LEVIMB  et  bL  t.  SCHWARTZ. 

(Snpieme  Court  of  New  Jersey.  Nor.  6, 1914.) 

New  Tbial  (S  117*)— Time  fob  Application 
— Enfobceubnt  of  Mechanic's  Ljbn. 

Practice  Act  1903  (3  Comp.  St  1910,  p. 
4087)  i  112,  providing  that  if  Jndgment  shaU 
pass  against  either  party  by  reason  of  the  fail- 
ure of  his  attorney  to  file  any  proper  pleading 
the  court  or  judge  shall,  on  application  within 
one  year,  open  the  judgment  and  permit  a  prop- 
er pleadm^  to  be  filed  if  in  the  opinion  ox  the 
court  or  judge  injury  or  wrong  has  resulted 
or  may  result  Mm  such  failure,  was  not  ren- 
dered applicable  to  mechanic's  lien  cases  in  the 
district  courts  by  District  Court  Act  (2  Comp. 
St  1910,  p.  1977)  I  08,  proridhig  that  the 
practice  of  tbe  circuit  conrta,  in  so  far  as  ap- 
plicable, shall  apply  to  district  courts,  except 
where  there  may  be  some  express  proviso  of 
iaw  providing  otherwise,  in  view  of  Meclianlc's 
Lien  Act  (3  Comp.  St  1910.  p.  8307)  |  23.  as 
amended  by  P.  L.  1912,  p.  470,  providing  that 
when  the  suit  is  brought  ui  a  district  coart  the 
practice  shall  be,  as  nearly  as  possible,  the  same 
aa  is  provided  by  law  in  district  courts  in  ac- 
tions on  contract  ;  and  hence,  ander  Distrct 
Court  Act  (2  Comp.  St.  1010.  p.  1959)  f  17, 
requiring  applications  for  new  trials  not  based 
upon  newly  discovered  evidence  to  be  made 
within  30  days  after  judgment,  the  district  coort 
had  no  power  to  open  a  default  Judgment  and 
award  a  new  trial  more  than  30  days  after  tbe 
date  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S8  238-241;  Dec.  Dig,  |  117.*] 
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Certiorari  to  First  District  Court  of  New- 
ark. 

Action  by  Aaron  LeVlne  and  another,  part- 
ners, trading  as  LeTine  &  Schneider,  against 
Annie  Schwartz.  To  review  an  ta-der  setting 
aside  a  default  Judgment  and  awarding  a  new 
trlal,  plaintiffs  bring  certiorari.  Order  set 
aside. 

Argued  June  term,  1914,  before  SWAYZB,. 
PARKJiiR,  and  KAUSCU,  JJ. 

Jacob  L.  Newman,  of  Newark,  for  plain- 
tiffs. Philip  J.  Scbotland.  of  Newark,  for 
defendant. 

PARKER,  J.  The  writ  brings  up  for  re- 
view the  propriety  of  the  action  of  the  dis- 
trict court  in  opening  a  judgment  entered  by 
default  against  the  defendant  In  a  mechanic's 
Ilea  case  and  awarding  a  new  trial.  The 
precise  question  presented  is  whether  In  such 
a  suit  the  district  court  has  jurisdiction  to 
grant  a  new  trial  after  30  days  have  elapsed 
from  the  date  of  the  original  jndgoient;  and 
the  solution  of  this  question  depends  on 
whether  the  district  court  practice  in  me- 
chanic's Hen  cases  is  to  be  regulated  at  such 
a  Juncture  by  the  District  Court  Act  or  by 
the  Practice  Act  By  aectlon  17  of  the  Dis- 
trict Court  Act  (2  Comp.  8t  1910,  p.  1859) 
It  is  provided  that: 

"In  every  case  tried  m  any  of  said  courts  the 
judge  may,  if  be  sees  fit,  order  a  new  trial  'to 
be  oad  upon  such  terms  as  be  shall  think  rea- 
sonable, and  in  tbe  meantime  stay  proceedings, 
provided  that  applicatioD  for  such  new  trial, 
except  where  the  said  application  is  based  upon 
newly  discovered  evidence,  shall  be  made  with- 
in thirty  days  after  judgment." 

Consequently  it  is  plain  that  unless  some 
other  statutory  provision  takes  precedence, 
the  Jur^lctlon  of  the  district  court  to  grant 
a  new  trial  In  any  case  before  it  is  limited 
to  the  30  days  spei;ifled. 

The  defendant  presented  meritorious 
grounds  for  the  opening  of  the  Judgment,  and 
relied  upon  section  6S  of  the  District  Court 
Act  (2  Comp.  St  1910,  p.  1977)  which  provides 
tbat  "the  practice  of  the  circuit  courts,  in  so 
tar  as  applicable,  sliall  apply  to  district  courts, 
excepting,  however.  In  cases  where  there  may 
be  some  express  proviso  of  law  providing 
otberwlse,"  and  claimed  that  so  far  as  rela^ 
ed  to  mechanic's  lien  suits,  section  112  of 
the  Practice  Act  of  1903  (8  Comp.  St  1910, 
p.  4087)  was  applicable.  That  section  reads 
as  follows: 

(  "If  in  any  action  judgment  shall  pass  against 
either  party  by  reason  of  the  failure  of  the 
attorney  of  such  party  to  Qle  any  proper  plead- 
ing, the  court  or  a  judj^  shall  on  application 
wiUilD  one  year  after  the  entry  of  such  judg- 
ment open  said  judgment  and  permit  a  proper 
pleading  to  be  died  upon  terms,  if  to  the  opin- 
ion of  the  court  or  judge  iojurr  or  wrong  baa 
resulted  or  may  result  from  such  failure. ' 

The  Judge  took  this  view  and  held  that  as 
the  recent  legislation  conrerrlog  upon  the  dis- 
trict courts  the  jviwer  to  take  cognizance  of 


mechanic's  lien  suits,  transferred  to  them 
for  the  purposes  of  convenience  a  jurisdic- 
tion theretofore  exercised  solely  by '  the  cir- 
cuit courts,  which  were  regulated  by  the 
Practice  Act,  the  legislative  intent  was  that 
that  act  where  applicable,  should  control 
district  court  practice  In  mechanic's  lien 
cases,  and  that  in  consequence  he  was  enti- 
tled to  grant  a  new  trial  under  section  112 
of  the  Practice  Act  This  we  think  was  er- 
roneous, for  the  reason  that  by  the  express 
terms  of  section  23  of  the  Mechanic's  Lien 
Act  (3  Comp.  St  1910,  p.  3307,  as  amended 
by  P.  U  1012,  p.  470)  it  Is  provided  that: 

"When  the  suit  Is  broaght  in  a  district  court, 
tbe  practice  shall  be  as  nearly  sa  possible  the 
same  as  now  provided,  or  may  hereafter  be  pro- 
vided by  law  Sa  district  courts  In  action  on  con- 
tracts.^ 

The  meaDinv  of  this  language  seems  to  be 
perfectly  plain,  and  there  can  be  no  question 
whatever  bnt  that  1^  tbe  practice  of  district 
courts  in  actloDs  on  contract  a  new  trial 
cannot  be  granted  after  80  dajv.  Bosuer  v. 
Colin,  81  N.  J.  Law,  843,  79  Att.  1056. 

The  order  opening  the  judgment  and  grant- 
ing a  new  trial  will  tber^tore  be  set  aside 
with  costs. 


STATE  T.  KITTBBDOB. 
(Supreme  Court  of  New  Jers^.  Nov.  7, 191%.) 

ConspiBACT  (9  43*)  —  iNDicnrMBHTs  —  Svrn- 

CIENCT  —  PbIMABT  ElEOTIOH  ~  FAhBX  KK- 
TUBN. 

The  Indictment  Id  this  case  held  insuffi- 
cient on  tbe  authority  of  State  v.  Nugent,  77 
N.  J.  Law,  167,  71  Ati.  481.  and  State  v.  Hart 

91  AU.  1071. 

[Ei.  Note.— Fpr  other  cases,  see  Conspiracy, 
Cent.  Dig.  H  79,  80.  84r-09 ;  Dec.  Dig.  f  43  •] 

Error  to  Oouit  of  Quarter  Sessions,  Hud- 
8tm  County. 

Alexander  E.  Kittredge  was  convicted  of 
conspiracy  to  make  a  false  return  of  the  re- 
sult of  a  primary  election  and  brings  error. 
Reversed. 

Argued  February  term,  1914,  before  GUM- 
MERE,  a  J.,  and  PABKEB  and  KAUSCU, 
JJ. 

Julius  Licbtensteln  and  Harlan  Besson, 
both  of  Hoboken,  and  Mark  Townsend,  Jr.,  of 
Jersey  City,  for  plaintiff  in  error.  Robert  3. 
Hud^th,  of  Jersey  City,  Prosecutor  of  tbe 
Please  for  tbe  Stata 

PARKER,  J.  The  plaintiff  in  error,  indict- 
ed with  four  others  for  oonsplt-acy  to  make 
a  false  return  of  the  result  of  a  primary 
election,  was  convicted  after  a  severance 
in  the  Hudson  quarter  sessions.  Tbe  case 
is  brought  here  on  strict  writ  of  error,  and 
bristles  with  exceptions  and  assignments 
of  error,  but  only  one  point,  in  our  esti- 
mation, is  necessary  for  a  decision,  and  that 
is  ttie  point  relating  to  the  sufflclency  of 
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the  Indictment,  wblcb  was  raised  by  a  mo- 
tion to  quash  before  the  Jury  was  sworo 
and  by  a  request  to  direct  an  acquittal  at  the 
conclusion  of  the  evidence,  and  by  a  motion 
In  arrest  of  Judgment.  The  case,  therefore, 
Is  not  within  the  statute  (section  44  of  the 
Criminal  Procedure  Act  [2  Gomp.  St  1910,  p. 
1834])  and  the  line  of  cases  based  thereon, 
which  bold  that  unless  objection  to  the  in- 
dictment is  made  by  demurrer  or  motion  to 
qnasb  before  the  Jury  is  sworn,  It  cannot  be 
availed  of  In  error.  State  v.  Boyd,  91  Atl. 
S86.  Nor  Is  it  necessary  to  consider  the  ques- 
tion, several  times  suggested  but  never  ap- 
parently decided,  whether  strict  error  can  be 
assigned  npon  the  refusal  of  a  motion  to 
quash  alone  In  view  of  the  fact  that  the 
granting  or  refusal  of  such  motion  is  discre- 
tionary with  the  court  (MoscheU  v.  State,  53 
N.  J.  Law,  498,  600,  22  Atl.  CO;  Parks  v. 
State,  62  N.  J.  Law,  664,  48  Aa  62;  State  v. 
Uotrman.  71  N.  J.  Law.  286, 286, 58  Atl.  1012) ; 
tor  section  44  waa  satisfled  by  the  making  of 
ttie  motloQ  to-qaasb  before  the  Jary  was 
sworn,  and  the  point  was  again  raised  twice 
beCore  tlie  Jadgment  of  tbe  court  waM  pro- 
nounced. 

'JMAog  VP,  then,  the  objection  to  the  In- 
dictment, it  is.  In  anbstanci^  that  Inasmmdi  as 
the  Indictment  fUled  to  state  that  the  poUti- 
cail  party  whose  primary  was  being  held  had 
polled  at  least  S  per  cent  of  tb6  vote  at  the 
preceding  general  election.  It  did  not  appear 
that  it  was  a  political  party  reot^nlsed  as 
such  by  the  election  law,  and  that  therefore 
that  law  was  not  shown  to  ^ve  been  violat- 
ed. This  was  the  ground  on  which  the  in- 
dictment was  held  to  be  insnfflclent  in  State 
T.  Nngent,  77  N.  J.  Law.  157,  71  AtL  481,  np- 
on a  motion  to  qnash,  made  In  the  Snpreme 
Court  after  removal  of  the  indictment  to 
that  court  by  certlorarL  That  dedslon  is  of 
course  controlling  on  us  nnl^  It  can  be  dis- 
tinguished. An  attempt  is  made  to  distin- 
guish it  on  the  ground  that  the  primary  law 
then  in  force  was  different  from  the  primary 
law  in  force  at  the  time  of  the  alleged  con- 
spiracy In  the  case  at  bar,  in  that  on  the  for- 
mer occasion  the  primaries  were  held  sepa- 
rately by  each  party  and  were  nnofflclal  in  a 
sense,  whereas  on  the  later  occasion  an  offi- 
clal  primary  was  held  for  all  parties  that  bad 
qualified  by  casting  5  per  cent  of  the  total 
vote  at  the  previous  election.  In  our  view  it 
would  seem  that  the  later  change  emphasizes 
tbe  importance  of  an  allegation  of  facts  show- 
ing that  the  primary  was  a  primary  of  a 
legal  political  party.  Be  this  as  it  may,  the 
Supreme  Court  In  the  very  recent  but  so  far 
unofficially  reported  case  of  State  v.  Hart  (91 
AtL  1071)  had  held  that  an  indictment  sub- 
stantlally  similar  to  tbe  present  one  was  in- 
saffldent,  relying  solely  on  the  authority  of 
tbe  Nugent  Case.  These  two  decisions  of  this 
court  we  deem  to  be  indlstlDguisbable '  and 
controlling  npon  na.  The  objection  to  the  in- 


dictment was  therefore  well  founded,  was 
taken  In  due  season,  and  has  properly  been 
brought  before  us. 

The  Judgment  of  convictiwi  will  therefore 
be  reversed. 


BALDAUF  V.  MANN  «t  al. 
(Supreme  Court  of  New  Jersey.   Nov.  6,  1914.) 

1.  TAXA-non  (8  739*)— Tax  Sales— Pubchas- 
ZB— BiOHr  TO  Bbhts— Notice  to  QI^hant. 

In  an  action  by  a  tax  sale  purchaser  to  re- 
cover rents  l>«tween  the  date  of  tbe  tax  sale 
and  the  redemption  of  the  property,  tiie  fact 
that  tbe  purchaBcr's  notice  to  the  tenant  was  in- 
sufficient did  not  affect  tbe  liability  of  tbe  own- 
er, to  whom  the  tenant  bad  paid  the  rent 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1476,  1477;  Dec.  Dig.  |  73V.*J 

2.  Taxation  (f  739»)— Tax  Balks— Notiob  to 
Rbdbeu— Time— Lihuatioh. 

A  notice  required  by  Tax  Act  (4  Cbmp.  St 
1910,  p.  6137)  i  69,  to  be  served  by  tbe  pur- 
chaser  of  land  at  a  tax  sale,  is  to  cat  <^  tiM 
fee  by  fixing  the  redemption  limit,  and  haa  noth- 
ing to  do  with  the  right  of  the  porchaaer  to 
rents  between  the  date  of  sale  and  redemption 
conferred  by  section  56. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §8  1476,  1477;  Dec.  Dig.  {  739.*] 

3.  Taxation  (|  788*)— Tax  Salu— Punoaaa- 
bb'b  Right  to  Bbkts— Noticb. 

Where  plaintiff  purchased  land  at  a  tax 
sale,  and,  having  recorded  the  certificate,  de- 
manded of  the  owner  the  rent  of  tbe  premises 
for  September,  1913,  before  the  owner  actually 
paid  toe  redemption  money  to  tbe  collector,  re- 
ceived a  certificate  of  redemption,  and  placed  it 
on  record,  the  owner  was  not  entitled  to  any 
other  or  difEerent  notice  that  tbe  land  had  been 
sold  for  tazea  and  that  the  purchaser  had  re- 
corded a  certificate  of  sale  as  a  mortgage,  pur- 
saant  to  Tax  Law  (4  Comp.  St  19UI,  p.  6136) 
8  66. 

[Ed.  Note.— For  other  cases,  see  Tazatioo, 
Cent  Dig.  88  1476,  1477;  Dec  Dig.  8  738.*] 

4.  Taxation  (8  738*)— Tax  Salks- Bkdkmf- 
noN— Bftbct. 

Under  Tax  Act,  8  06,  providing  that  the 
purchaser  of  land  at  a  tax  sale  shall  oe  entitled 
to  the  rents  from  the  date  of  the  sale  antU  the 
land  is  redeemed,  together  with  interest  at  12 
per  cent  on  tbe  unpaid  taxes,  as  well  as  the 
principal  thereof,  the  redemption  of  land  so 
sold  does  not  cancel  the  sale  ab  initio,  nor  de* 

£rive  the  purcliaser  of  tlie  li^t  to  tlie  rents 
etween  the  date  of  sale  and  redempttoa. 
[Bd.  Note^For  other  cases,  see  Taxation, 
Cent  Dig.  81  1476,  147T;  Dec.  Dig.  {  TSOJ^ 

Appeal  from  District  Court 

Action  by  Ida  Baldauf  against  George  E. 
Mann  and  another.  From  a  Judgment  for 
plaintiff,  defendant  Boland  D.  Crocker  ap- 
peals. Affirmed. 

Argued  June  term,  1914,  before  SWAYZE, 
PARKER,  and  KALISCH,  JJ. 

Roland  D.  Crockor,  of  Newark,  in  pra  pa. 
Harry  B.  Brodcbnistv  of  Jen^  GUy,  for  re- 
spondent 

PARKER,  J.  This  is  a  dispute  over  one 
month's  rent  of  a  bouse  and  lot  sold  for  un- 
paid taxes.  Tbe  defendant  Crocker  owned 
the  property,  which  he  had  rented  to  bis  co- 
defendant  Mann,  for  |35  a  month.  There 
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was  a  tax  sale  on  September  4,  1913,  and 
Baldanf,  the  plaintiff  and  present  respond- 
ent, bought  the  property  in.  Baldauf  then 
on  the  same  day  recorded  the  certificate  of 
sale  "as  a  mortgage,"  pursuant  to  section  56 
of  the  Tax  Act  of  1903  (C.  S.  5135).  No  no- 
tice to  redeem,  under  section  59  of  that  act, 
was  serred  on  Crocker,  the  landlord,  but 
only  a  letter  demanding  the  rent  A  redemp- 
tion notice,  blank  as  to  the  amount  of  the 
parchase  price  and  as  to  time  for  redemp- 
tion, and  containing  a  warning  not  to  pay 
rent  to  Crocker,  was  left  at  the  tenant 
Mann's  house  with  the  person  In  chai^.  On 
September  26th  Crocker  redeemed  the  prop- 
erty from  the  sale  by  payment  to  the  collect- 
or of  the  moneys  specified  in  the  act  (P.  L. 
1909^  p.  395 ;  0.  S.  6137.  I  67).  and  on  Sep- 
tember 29th  filed  the  redemption  certificate 
porsoant  to  section  68  of  the  act  On  the 
same  day,  September  29th,  Mann  paid  the 
September  rent  of  (35  to  Crodcer.  Then  the 
respcmdeut,  Baldauf,  claiming  to  be  entitled 
to  the  rent  bo  paid,  and  also  to  the  Augost 
rent,  which  i^ipean  to  have  been  nnpald  at 
the  time  of  tlie  tax  aale,  sued  Mann  and 
Crod^er  in  tbe  nltetnatlTe.  TbB  district 
court  gare  Judgment  In  favor  of  BCann,  the 
tenant,  and  awarded  a  Judgment  Cor  the 
September  rent  against  Crocker,  evidently 
on  tbe  theory  of  money  had  and  received  by 
.Groclcer  to  the  nsa  of  the  plaintiff. 

[1, 1]  The  case  at  bar  is  the  convuse  of 
Anson  V.  Elwood,  76  N.  J.  Law,  S6,  68  AtL 
784,  where  tbe  rent  had  been  paid  to  the  tax 
purchaser  and  after  redemption  the  owner 
soed  to  recover  it  back.  We  held  there  that 
the  owner  was  not  entitled  to  the  rent  that 
had  accrued  between  the  sale  and  the  re- 
demption. So  far  as  applicable  the  dedalon 
is,  of  course,  controlling.  In  this  case  the  ap- 
pellant does  not  dispute  the  l^allty  of  the 
sale  or  of  the  record  of  the  certificate,  nor 
does  be  make  any  claim  that  tbe  rent  fell 
due  outside  the  period  between  the  sale  and 
the  redemption.  He  says,  first,  that  the  no- 
tice served  on  Mann,  the  tenant,  was  not  a 
good  notice  under  section  59.  That  may  be 
conceded,  without  afCecting  the  result  In  this 
case.  Mann  was  the  tenant,  the  Judgment 
was  In  his  &vor,  and  naturally  he  is  not 
here  as  an  appellant.  The  legality  or  other- 
wise of  the  notice  left  at  his  house  does  not 
atrect  Crocker.  Besides,  this  notice,  so  far 
as  based  on  section  59,  has  nothing  to  do 
with  the  right  to  rent  under  section  The 
purpose  of  a  notice  under  section  59  Is  to  cut 
off  the  fee  by  fixing  a  limit  to  redemption. 
This  was  substantially  pointed  oat  In  Anson 
V.  Klwood,  supra. 

li]  But  it  Is  argued  that  the  act  in  Its  spir- 
it contemplates  some  sort  of  a  notice  to  the 
owner  when  the  certificate  la  recorded  as  a 
mortgage,  and  that  this  must  be  governed 
by  the  rules  of  the  common  law  requiring  a 
personal  service.   We  think  that  no  formal 


notice  to  the  owner  •  is  required,  except  in 
cases  where  It  is  Intended  to  cut  off  the  right 
to  redeem.  The  owner  would  seem  to  be 
charged  with  notice  that  he  owes  his  taxes, 
and  with  notice  of  sale  If  they  are  unpaid, 
and  by  virtue  of  the  recording  acts  he  would 
seem  to  be  also  charged  with  notice  of  the 
record  of  the  certificate  of  sale  as  a  mortgage 
and  the  resnltlng  right  of  tbe  purchaser 
thereunder  to  the  rents.  But  this  Is  unnec- 
essary to  decide,  because,  before  Crocker  col- 
lected the  September  rent,  he  had  received' 
actual  notice  of  the  sale  In  the  shape  of  a 
letter  from  Baldauf  demanding  the  rents,  and 
had  actually  paid  the  redemption  money  to 
the  collector  and  received  a  certificate  and 
put  it  on  record.  Necessarily  be  had  all  the 
notice  of  the  tax  sale  that  any  one  could  rea- 
sonably require,  apart  from  tbe  terms  of 
some  statute. 

[4]  It  Is  ai^ued  that  the  redemption  can- 
celed the  sale  ab  initio.  But  on  this  point 
the  case  of  Anson  v.  Elwood  is  conclusive. 
The  act  itself,  under  section  56,  says  that 
nnder  circumstances  similar  to  the  present 
the  purchaser  Is  entttied  to  tbe  rents  for  the 
term  of  the  sale  or  until  redemption.  Plain- 
ly it  was  Intended  that  a  tax  delinquent  in 
sndi  case  should  lose  both  his  rents  and  the 
12  per  cent  Interest  on  the  nx^kald  taxes,  as 
well  as  pay  the  principal  therec^  It  Is  no 
doabt  tn»  tbat  under  Ibe  terms  of  the  act  a 
tax  poichaMT  may  abstain  ftom  serving  his 
notice  to  redeem  and  collect  rents  for  an  in- 
definite-period,  as  w^  as  his  12  per  cent  on 
final  redemption.  Possibly  It  would  have 
been  better  if  the  statute  lequiradi  the 
prompt  service  of  a  notice  to  redeem.  But 
thia  is  a  matter  for  the  Legislature. 

We  find  no  error  in  the  proceedings  below, 
and  the  Judgment  will  therefore  be  affirmed. 


HOFFMBIBR  et  at  v.  TBOST.   (No.  79.) 

(Oonrt  of  Erron  and  Appeals  of  Mew  Jersey^ 

Oct  16,  1914.) 

1.  Appkal  ard  Ebbob  (3  1010*)— FiNDnra  or 
Fact— Rbview. 

Where  there  Is  testimony  and  a  situation 
from  which  a  fact  may  be  inferred,  a  finding 
of  such  fact  is  not  rcTiewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor^  Cent.  Dig.  H  397&-S982;  Dec  Dig.  | 

2.  MBCHANTOfl*  Lmra  Q  IIS*)— Suboohtbac- 
ToBs— RiGHTB— Stop  noticb— SAnsrAOiioN 
of  Wobk. 

Where,  after  a  sobcontractor  had  given  the 
owner  a  stop  notice,  the  owner  paid  sach  sub- 
contractor $900  on  the  amount  claimed  in  the 
notice,  such  fact,  with  others,  was  sufficient  to 
show  that  the  owner  was  •  satiaSed  with  the 
subcontractor's  work. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  148 ;  Dec.  Dig.  1 118.*] 

Appeal  from  Supreme  Court 
Action  by  Conrad  C.  HoEEmeier  and  an- 
other against  Henry  Trost   A  Judgment  for 
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plaintiffB  was  affirmed  by  the  Supreme  Court, 
and  defaidant  appeals.  Affirmed  on  a  per 
.cnrlam  i^lnlon  of  the  Supreme  Court,  wblcta 
Is  as  follows: 

"The  suit  was  for  a  balance  due  under  a  stop 
notice  filed  by  a  anbcontraotor  af^niost  the  own- 
er. The  gucBtioD  as  to  whether  the  architect's 
certificate  had  been  waived  by  the  owner  waa 
one  of  fact  under  the  testimony  and  the  cir- 
oumatances.  Byrne  v.  Sisters  of  St.  Elizabeth, 
45  N.  J.  Law,  216. 

[\)  The  finding  of  that  fact  where  there  Is 
testimony  and  a  situation  from  which  it  may  be 
inferred  is  not  reviewable  here.  Burr  v.  Adams 
Express  Co.,  71  N.  J.  Law,  263,  58  Atl.  609. 

It  waa  proper  for  the  court  to  infer  from 
the  testimony  that  there  was  do  question  be- 
tween the  parties  as  to  the  completion  of  the 
work.  It  was  fairly  inferable  that  the  work 
had  been  completed. 

[2]  The  fact  that  the  defendant  without  ob- 
jection paid  the  plaintiff  9000  on  account  of 
the  amoaat  claimed  in  the  stop  notice  present- 
ed a  fact  from  which,  in  the  absence  of  ex- 
planatory testimony,  toaether  with  the  other 
Facta  in  the  case,  satisfaction  with  the  work 
done  was  fairly  inferable. 

We  have  examined  the  objections  of  the  de- 
fendant regarding  the  admission  of  testimony, 
and  fiud  ID  them  nothing  of  substance  to  re- 
quire specific  consideration. 

The  judgment  is  affirmed,  with  costs." 

J.  Emll  Walscheld,  of  Union,  for  appellant 
George  D.  Hendrlckson,  of  Jersey  City,  for 
respondmt 

PER  CURIAM.  The  Judgment  under  re- 
view will  be  affirmed,  for  the  reasons  set 
fbrtb  Id  the  opinion  of  the  Supreme  Court 

GUMMERE,  0.  J.,  and  SWATZE;  PARK- 
ER. BOGERT,  and  HEPPENHJQIMER,  JJ.. 
dissent 


DE  ZENG  STANDARD  CO.  v.  PRESSET. 
(Supreme  Conrt  of  New  Jersey.    Nov.  6,  1014.) 

1.  Mastbb  AUD  SBSTAHT  (S  250%,  New,  vol. 
16  Key-No.  Series)— In  juries  to  Servant— 
Workher's  Compensation  Act. 

Where  a  carpenter  earning  S20  a  week  was 
injured  so  that  he  Buffered  the  permanent  loss 
of  30  per  cent  of  the  use  uf  his  arm,  it  was 
improper  under  that  provision  of  the  Worli- 
men's  Compensation  Act  April  4,  1011  (P.  L. 
p.  134),  dedering  that  where  the  usefulness  of  a 
member  is  permanently  impaired  the  compensa- 
tion shall  bear  such  relation  to  the  amount 
stated  in  the  schedule  as  the  disabilities  bear 
to  those  produced  by  the  injuries  claimed  in  the 
schedule,  to  award  him  30  per  cent,  of  $10  a 
week  for  200  weeks,  instead  of  a  mlDlmum  of 
(5  a  week  for  that  period, 

2.  Master  and  Sibvant  (|  290%.  New,  vol. 
16  Key-No.  Series)— Workmen's  Compensa- 
tion Act— Review— Harmless  Error, 

In  a  proceeding  under  the  Workmen's  Com- 
pensation Act,  the  master  cannot  complain  of 
an  error  which  resulted  in  awarding  the  servant 
less  compensation  than  be  was  entitled  to. 

3.  Master  and  Servant  rj|  250%,  New,  vol. 
16  Key-No.  Series)~lN juries  to  Servant^ 

"DiRABILITT." 

Where  a  servant  sustained  an  injury  which 

ftermaiieutly  impaired  hia  use  of  one  arm,  he 
B  entitled  to  an  award  for  airch  injury,  though 
it  did  not  immediately  result  in  a  loss  of  earn- 
ing power,  for  the  expression  "disability"  in 
the  Workmen's  Compensation  Act  refers  to  the 


I  loss  of  a  member  or  of  a  function  raUier  than 
to  a  loss  of  earning  power. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Sates,  Disabil- 
ity.) 

4.  Marteb  and  Servant  (J  250%.  Ifew.  toL 
16  Key-No.  Series)— Workmen's  Compensa- 
tion A(yr— Rights  of  Master. 

Where  after  an  injury  to  a  servant  the 
master  re-employed  htm  for  a  considerable 
len^h  of  time  at  the  same  wages  as  before  the 
accident,  no  dedaction  from  an  award  for  per- 
manent disabilities  suffered  ban  be  made  hj  rea- 
son of  such  re-employment. 

Certiorari  to  Court  of  Common  Pleas,  Oam- 
County. 

Emploiyer*8  liability  action  by  Sheridan 
Pressey  against  the  De  Zeog  Standard  Com- 
pany. TOere  was  a  Judgment  for  plaintiff, 
and  defradant  brines  certiorarL  Affirmed. 

Argued  June  term,  1914,  before  8WAYZE, 
PARKER,  and  KALISCH,  JJ. 

James  A  Malcolm  G.  Buchanan,  of  Tren- 
ton, for  prosecutor.  Bergen  &  Rtctaman,  of 
Camden,  for  defendant 

PARKER,  J.  This  case  arises  under  the 
Workmen's  Compensation  Act  of  1911  (P.  L. 
p.  134),  and  the  principal  question  argued  is 
whether  the  petitioner  should  receive  an 
award  for  the  permanent  impairment  of  the 
functloD  of  his  right  arm,  when  It  is  shown 
that  be  has  been  earning  the  same  pay  as  he 
earned  before  the  accident 

The  petitioner  as  a  carpenter  in  the  em- 
ploy of  the  prosecutor  earned  $20  a  week. 
He  sustained  an  accident  arising  out  of  and 
in  the  course  of  Ilia  employment  which  caus- 
ed a  fracture  of  the  bone  of  the  forearm 
known  as  the  "radius"  at  or  near  the  elbow, 
and  which  is  admitted  to  have  caused  the 
permanent  loss  of  30  per  cent  of  the  use 
of  his  arm.  After  two  weeks  he  went  buck 
to  work  under  the  some  employer,  at  the 
same  wages,  and  after  a  time  entered  the 
employ  of  his  son  at  the  same  wages.  Later 
on  when  work  became  slack  he  worked  in- 
dependently, receiving  the  same  pay  for  the 
time  he  was  actually  employed. 

[1,2]  In  this  proceeding  the  court  award- 
ed him  30  per  cent,  of  $10  for  the  period  of 
200  weeks,  under  the  provision  of  ttie  act: 

"Where  the  usefulness  of  a  member  or  any 
physical  function  is  permanently  impaired,  the 
compensation  shall  bear  soch  jelation  to  the 
amount  stated  in  the  schedule  as  the  disabili- 
ties bear  to  those  produced  by  the  injuries 
claimed  in  the  schedule." 

The  30  per  cent.,  however,  was  awarded 
upon  tMe  number  of  weeks  as  a  base,  and  con- 
sequently the  award  waa  the  sum  of  $10  per 
week  for  a  period  of  60  weeks.  This  is  not 
the  method  sanctioned  in  James  A.  Banister 
Co.  V.  Kriger,  84  N.  J.  Law,  30,  85  AU.  1027, 
where  this  court  sustained  an  award  for  the 
full  period  with  relation  to  the  percentage 
of  the  weekly  wage  on  application  of  the  min- 
imum clause. 

Applying  that  rule  to  the  present  case,  the 
award  would  have  been  tor  200  weeks  at  a 
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mlnimam  of  $6  per  week ;  bat  the  .peti- 
tioner does  not  question  tbe  form  of  the 
award,  and  plainly  the  prosecutor  la  not  tn- 
Jared  by  it 

{S]  The  prosecutor's  principal  claim  la  tiiat 
there  cannot  be  a  statutory  "disability"  when 
It  appears  that  the  earnings  of  the  petition- 
er bad  not  been  impaired.  With  this  we  can- 
not agree.  It  may  well  be  thaj:  for  a  time 
an  Injured  employ^  might  be  able  to  earn  the 
same  wages  as  before  the  accident ;  hot,  as 
we  read  tbe  act,  the  disability  intended  there- 
by la  a  disability  dae  to  loss  of  a  member, 
or  part  of  a  member,  or  of  a  function,  rather 
than  to  mere  loss  of  earning  power.  Even  if 
tills  were  not  so.  it  does  not  follow  that  the 
Injured  employ^  had  not  sustained  a  distinct 
loss  of  earning  power  In  the  near  or  not  re- 
mote future  and  for  which  the  award  la  in- 
tended to  compensate.  If  It  were  a  question 
of  damages  at  common  law,  the  elements  of 
damage  would  consist  of  present  loss  of  wag- 
es, probable  future  loss  of  wages,  pain  and 
suffering,  and  temporary  or  permanent  dis- 
ability, wliich  loss  the  Jury  would  be  at  liber- 
ty to  assess  quite  independently  of  the  fact 
that  the  plaintiff  was  earning  tbe  same  wag- 
es, except  so  far  as  that  fact  might  be  eri- 
dential  with  regard  to  the  extent  of  the  dis- 
ability. 

[4]  Next  it  la  argued  that,  because  the  peti- 
tioner worked  for  the  prosecutor  for  55  weeks 
at  full  wages,  these  65  weeks  should  be  de- 
ducted fsom  the  60  weeks  for  which  the 
a^rard  was  made.  The  answer  Is  that  the 
prosecutor  was  under,  no  obligation  to  em- 
ploy the  petitioner  at  $20  a  wedE  or  any 
other  SUM,  and  that  Inasmuch  as  he  chose  to 
do  so  without  any  understanding,  express  or 
imirtled,  that  petitioner  was  not  worth  those 
wages,  or  that  part  of  them  should  he  treat- 
ed as  moneys  paid  under  the  ccHupensatlon 
act,  he  must  be  presumed  to  have  paid  the 
money  as  wages  and  because  be  thought  the 
petitioner  was  worth  ttiat  amount  Indeed, 
it  was  optl<mal  to  petitioner  to  continue 
workiDg  for  the  proaecutor.  Just  as  It  was 
optional  with  the  prwecutor  to  employ  him, 
and,  if  the  petitioner  had  lAuMieo  to  do  no 
work,  he  would  bare  been  entitled  to  his 
oompensatlott  under  the  act  Juat  the  same. 
We  see  no  force  wbhterer  In  this  argument 

The  Judgment  of  the  Camden  common  pleas 
will  be  affirmed. 


GALLATTT  T.  CBNTRAT.  R.  OF  NOW  JER- 
SEY. 

(Supreme  Court  of  New  Jersey.  Nor.  20, 1014.) 

(Syilahut  hy  the  Court.) 

Appeal  akd  Ebbob  (i  1004*)— Niouoeitcb 
(I  139*)— HABULE3S  Ebbob  —  Inrtbdctionb 
— "Hion  ueobei  of  CAsr'— "Kkasoiiabu 
Case." 

Tbe  expresskm  "a  hixh  degree  of  care"  is 
not  the  ie'^al  rsjnivalent  of  reasonable  care,  and 

ao  instruction  tbst  tbe  former  must  be  exercised 


when  the  dnty  of  the  defendant  was  to  use  the 
latter  is  technical  error,  which  la.  however, 
harmless  In  the  cane  of  the  handllDg  of  violent 
explosives,  where  reasonable  care  is  oec^sarily 
a  high  degree  of  care. 

[Bd.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent.  Die.  »  4219,  4221-t224:  Dec. 
Dig.  i  1064;*  Neslipeuce,  Cent  Dig.  SI  371- 

37T;  Dec.  Dig.  i 

*'or  other  definitions,  see  Worijs  and  Pbrases, 
Second  Series,  High  Degree  of  Care  and  Dili- 
gescc:  also  First  and  Second  Series,  Reason- 
able Care,] 

Action  by  Julia  Gallatty  against  the  Cen- 
tral Railroad  of.  New  Jersey.  On  rule  to 
show  cause.  Rule  discharged. 

Argued  June  term,  1814,  before  GUM- 
MERE,  C.  J.,  and  OABRISON  and  MIN- 
TURN,  JJ, 

George  Holmes,  of  iTersey  City,  and  Fred- 
erick J.  Faulks,  of  NewaA,  for  the  rule. 
Albert  O.  Wall,  of  Jersey  City,  opposed. 

GARRISON,  J.  Tbe  plaintiff,  a  passoiger 
on  one  of  tbe  defeudant's  tralna,  while  alight- 
ing In  its  terminal  station  at  Jersey  City, 
was  injured  by  an  ezplosian  dynamite  that 
was  beliig  unloaded  at  a  xA»  of  tbe  dtf!Biid- 
ant  some  000  or  1,000  feet  away  from  the 
train  shed« 
The  court  was  requested  to  Charge  that: 
"At  tbe  time  the  explosion  occurred  the  de- 
fendant only  owed  to  tbe  plaintiff,  Julia  Gallat- 
ty, the  duty  of  u^ing  reasonable  care  to  gee  that 
she  was  not  injured." 

To  which  the  reply  of  the  court  was: 
"I  deny  that    Tbe  obligation  was  to  use  a 
high  degree  of  care." 

In  tbe  body  of  the  charge  the  court  said: 
"Tbe  declaration  in  her  case  alleges  that  her 
injury  was  inflirted  in  breach  of  the  duty  which 
tbe  railroad  company  owed  to  her  as  a  passenger. 
It  will  not  be  denied  that  this  duty  was  to  ex- 
ercise a  high  degree  pf  care  for  the  safety  of 
tbe  passenger." 

The  contention  of  tbe  defendant  Is  that 
these  instructions  were  erroneous  under  the 
case  of  Van  Blarcom  v.  Central  Railroad  Co., 
72  N.  J.  Law,  33,  GO  Atl.  182,  Id.,  73  N.  J. 
Law,  540,  64  AU.  Ill,  and  also  that  such  in- 
structions Ignored  the  distinction  between 
tbe  duty  of  a  carrier  of  passengers  with  re- 
spect to  Its  roadbed,  bridges,  engines,  cars, 
and  other  appliances  of  transportation  and 
its  duty  with  respect  to  Its  stations,  waiting 
rooms,  passageways,  or  terminal  facilities,  as 
to  the  former  of  which  the  rule  is  that  a  hl|^ 
degree  of  care  must  be  e-xerdsed,  while  as 
to  tbe  latter  the  duty  is  to  exercise  reason- 
able care.  Assuming  tbeiite  contenticMis  to  be 
correct,  they  do  not,  lu  our  Judgment,  re- 
quire the  setting  aside  of  this  verdict  The 
court  was  speaking  to  tbe  Jury  about  tbe  un- 
loadli^  of  dynamite  so  near  to  the  passen- 
ger atatlon  of  a  railroad  terminal  that  negli- 
gence in  the  manipulation  of  it  might  cause 
an  explosion  that  would  seriously  Injure  the 
passengers  therein. 

If  It  be  conceded  that  It  was  the  l^I.daty 
of  the  railroad  company  to  exercise  reason- 
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able  core,  it  most  also  be  conceded  that  in 
such  a  case  reasonable  care  was  a  high  de- 
gree of  care.  Tbe  expression  "reasonable 
care"  is  an  elastic  one,  running  tbe  entire 
gamut  from  those  cases  in  which  only  the 
most  trifling  Injury  is  to  be  anticipated  In  the 
event  of  negligence  to  those — such  as  the 
handling  of  death-dealing  and  dangerous 
agencies — in  which  the  most  frightful  conse- 
quences are  to  be  apprehended.  The  degree 
of  care  that  is  reasonable  varies,  therefore, 
with  tbe  circumstances  of  the  case  and  the 
gravity  of  the  results  to  be  apprehended, 
and  it  is  axiomatic  that.  In  tbe  handling  ot 
violent  explosives  in  close  proximity  to  a 
center  of  traffic,  reasonable  care  Is  neces- 
sarily a  high  degree  of  care,  and  an  instruc- 
tion couched  in  this  language  would  be  1^1- 
ly  unobjectionable.  The  distinction  between 
uukA  an  instruction  and  the  one  that  was  glv- 
en  in  the  present  case  Is,  however,  without 
practical  significance  to  the  lalty.  of  whom 
our  Juries  are  composed,  resting  as  such  dis- 
tinction does  upon  the  legal  rules  that  have 
grown  np  touching  the  relative  functions  of 
court  and  Jury;  hence.  In  a  case  in  whl(^ 
upon  the  nncontroverted  facts  the  Jury  must 
find  that  reasonable  care  was  a  high  d^ree 
of  care,  the  Instruction  that  a  high  degree 
of  care  was  required,  while  technically  a 
violation  of  these  roles,  was  practically  harm- 
less under  the  rule  tliat  such  an  error  Is  not 
in  a  legal  sense  harmful,  if  the  r^lt  would 
be  the  same  if  the  error  had  not  occurred. 
Tills  rule  is  illustrated  in  the  recent  case  of 
MaUeiy  v.  Erie  Railroad  Co..  92  AU.  371, 
where  the  error  of  leaving  a  court  question 
to  the  Jnry  was  held  to  be  harmless,  because, 
if  the  error  had  not  occurred,  the  result 
would  be  tbe  same. 

In  the  present  case  no  Jury  in  Christendom 
would  find  otherwise  than  that  the  handling 
of  dynamite  In  close  proximity  to  a  passen- 
ger terminal  called  for  the  exerdse  of  a  high 
degree  of  care,  and  on  this  argnment  it  is  not 
pretended  that  sadi  is  not  the  case. 

This  being  so,  we  think  that  under  section 
27  of  the  Practice  Act  of  1912  (P.  t..  p.  377) 
we  ought  not.  on  a  rule  to  diow  cause,  set 
aside  a  verdict  for  a  slip  that  did  not  really 
raisinstmct  tiie  jnry  or  sabstantlally  affect 
any  rig^t  of  the  defendant  Whedier  this 
would  be  80  on  a  strict  assignment  of  error 
upon  appeal  la  a  question  with  which  we  are 
not  now  concerned. 

Tbe  rule  to  show  cause  Is  discharged. 


VOORHBES  T.  SMITH  SQHOONHAK- 
£R  CO. 

(Supreme  Court  of  New  Jers^.  Nov.  6, 1914.) 

MAaiKB  AKD  Servant  (|  87V&,  New,  vol.  16 
Key-No.  Series)— Death  of  Servant— "Ac- 
cident IN  Course  of  Buployment. 

Decedent,  a  man  over  middle  age,  working 
in  defendants  woodworking  shop,  at  the  time  of 
the  seisore  Just  preceding  his  death,  was  fur- 
Eowlnft  certain  heavy  posts,  puibing  tb^  for- ' 


ward  against  the  knives  of  the  furrowing  ma- 
chine by  pressing  his  abdomen  forcibly  against 
tbe  end  of  tbe  post;.  When  he  bad  flnisbed  part 
of  them,  he  sat  down  evidently  in  great  paio, 
and  died  three  days  later  from  internal  hem- 
orrhage,  wh)(h  defendant  claimed  was  produced 
by  rapture  resulting  from  cancer.  Held  that, 
though  decedent  was  suffering  from  internal 
cancer,  sncb  facts  warranted  a  Snding  that  the 
unusual  pressure  of  tbe  posts  on  parts  weak- 
ened by  diabase  was  the  proximate  cause  of 
his  death,  and  hence  it  was  camed  by  an  acci- 
dent arising  out  of  and  in  the  course  of  bis  em- 
ployment, entitling  his  widow  to  compensation 
under  the  Workmen's  Compensaticni  Act  (Act 
April  4,  1911  [P.  L.  p.  mj). 

Certiorari  to  Court  of  Common  Fleas, 
Somerset  County. 

Petition  by  Margaret  Voorhees  for  assess- 
ment of  compensation  for  the  death  of  Ira 
Toorhees,  her  husband,  against  the  Smith 
Schoonmaker  Company,  his  employer.  From 
a  judgment  for  petlUooer,  defendant  'brings 
certiorari.  Affirmed. 

Argued  June  term,  1914,  before  8WATZB, 
PARKER,  and  KALISCH,  JJ. 

UcOarter  &  English,  of  Newark,  for  prose- 
cutor. John  F.  Roger,  of  Sfxnerrllle,  for  re- 
spondent 

PARKER,  J.  The  principal  question  rats' 
ed  is  whether  the  court  of  common  pleas 
was  justified  in  finding  that  the  death  of 
Ira  Voorhees,  the  employ^,  resulted  from 
an  accident  arising  out  ot  and  in  the  course 
of  his  employment  The  deceased,  a  man  ot 
middle  age  or  oyer,  worked  In  a  woodwork* 
lug  shop  of  prosecutor,  and  at  tbe  time  of 
the  seizure  Just  preceding  his  death  was 
working  at  a  task  of  furrowing  16  posts, 
each  six  inches  square  and  welgh'ing  about 
100  pounds  apiece.  To  do  this  he  had  to  get 
each  post  up  on  the  table  of  the  furrowing 
machine  and  push  it  forward  against  the 
knives  by  body  pressure,  which  was  exerted 
by  pressing  his  abdomen  forcibly  against  the 
end  of  the  post  Each  poet  had  to  be  nut 
through  twice.  Atter  Vowhees  had  finish- 
ed 13  of  tite  posts  he  sat  down,  evidently  in 
great  jmln,  and  shortly  afterward  sent  fer 
a  doctor,  who  had  him  taken  home,  where  he 
died  3  days  later.  He  vomited  Uood  and 
passed  bloody  stools,  and  tlie  doctoir  pro- 
nounced the  trouble  Internal  hemorrhage. 
After  death  the  undertaker,  as  he  testified, 
found  the  body  In  suCh  condition  l^t  he  had 
It  burled  a  day  earlier  thui  originally  In- 
tended. It  was  In  evidence  that  ttiere  was  a 
large  bruise  cm  tbe  abdomen  where  the  prw- 
sure  had  been  exerted  on  tbe  ends  of  Ox* 
posts. 

TbB  effort  of  tbB  defense  was  to  riiow  ttiat 
death  was  produced  by  a  rupture  reanltinff 
from  cancer.  The  family  refused  to  caosent 
to  an  autopsy,  but  that  was  their  right  It 
must  be  conceded  that  much  of  tbB  evldraice 
points  to  cancer  and  an  internal  rupture  ot 
some  kind.  But  it  was  quite  i^ln,  and  the 
trial  court  was  fully  Justified  In  finding,  that 
the  rupture  occurred  while  the  deceased  was 
I  lu  the  very  act  of  doing  some  musuallx 
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heavy  work.  So  that,  eroi  If  ieceaaed  was 
suffering  from  Internal  cancer,  It  waa  quite 
within  the  prcfvince  of  the  coort  to  find  that 
the  proximate  cause  of  death  was  the  nn- 
asnai  and  forcible  pressure  on  parts  weaken- 
ed by  disease,  which  but  for  the  nnosnal 
strain  would  have  held  out  for  a  consider- 
able period.  In  this  aspect  the  case  closely 
resembles  the  case  of  Jones  t.  Pnbllc  Serv- 
ice Railway -Co.,  92  AtL  397,.  recently  decided 
by  the  Court  of  Erroni  and  Appeals,  but  not 
yet  officially  rexwrted,  where  deceased  was 
suffering  from  a  complication  of  diseases, 
but  the  Jury  found^  that  the  proximate  cause 
of  de^th  was  the  "shock  of  a  oolUsion  of  a 
trolley  car  in  whiqh  he  was  riding  as  a 
passenger.  This  view  of  the  case,  justified 
by  the  evidence,  properly  led  the  trial  judge 
to  find  that  death  resulted  from  an  accident, 
that  the  accident  happened  while  deceased 
was  at  work,  and  therefore  In  the  course  of 
employment,  and  that  tt  was  brought  on  by 
the  work,  and  therefore  arose  out  of  the  em- 
ployment. 

The  exclusion  of  further  cross-examina- 
tion of  a  witness,  after  he  had  been  examin- 
ed three  times  on  direct  and  twice  on  cross- 
examination,  was  not  error,  as  the  questions 
did  not  relate  to  the  last  subject  of  direct 
examination.  We  thjnk  the  undertaker,  In 
view  of  the  experience  Incidental  to  his  oc- 
cupation, was  qualified  to  gLve  his  opinion 
that  death  was  due  to  internal  hemorrhage; 
bat;  tf  not,  there  was  ample  evidence  of  this 
from  other  witnesses,  and,  indeed,  it  was 
consistent  with,  if  not  essential  tc^  either 
theory  ct  the  case. 

The  judgment  Is  affirmed. 


BLACK  V.  MULLINS  ft  CO. 
^pEeme  Court  of  New  Jersey.  Nov.  16,  1914.) 

(ByUaJntt  by  *h»  Court.) 

L  BxEcuTiOH  (1  27B*)— Salb— TlTIX  OF  PuB- 
CBASEB. 

The  title  of  the  parcbaaer  of  chattels  at 
an  ezecntlon  sale  is  not  affected  by  mere  ir- 
refolarities  of  the  officer  in  making  the  levy 
or  advertising  the  sale. 

[Ed.  Note.— For  other  cases,  see  Bncution, 
Gmt  Dig.  if  16,  148,  S46,  791-796;  Dea  Dig. 

2.  CaATTEi.  MoBTGAOES  ({  168*)— Failubk  to 
Becobd— Rights  ot  Pdbchasbr. 

The  protection  given  by  the  Chattel  Mort- 
S&se  Act  to  creditors  and  subsequent  purchaaera 
and  mortgagees  in  good  faith,  against  a  chattel 
mortgage  not  recoMed  in  due  season,  extends 
to  a  purchaser  at  an  execution  sale  under  a 
judgment  recorded  by  such  a  creditor. 

[Ed.  Koto.— For  other  cases,  see  Chattel  Mort- 
^es,^  ^L^Dig.  II  2SS-a62,  267,  268;  Dec. 

8.  GoATtXU  MOVrOAQES  (I  163*)— 7AIL17BB  TO 

BacoKD— EiXSOunoN  Saub. 

tinder  such  circomstances  a  sale  by  the  of- 
■oer,  as  announced,  of  the  .tight,  title,  and  In- 
terest of  the  defendant  does  not  prevent  the 


purchaser  from  taking  title  clear  of  the  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Hort- 
C«it  Dig.  U  26(^2&,  267,  268;  Dee. 
168.^ 

4.  Chattel  Mobtqages  (|  94*)— Beoobd— De- 
lay—QoBSTioif  FOB  COUBT. 

Where  a  chattel  mortgage  was  not  record- 
ed until  over  a  month  after  its  execution  and 
no  excuse  for  the  delay  appeared  except  igno- 
rance of  the  law,  tbe  question  whether  it  was 
recorded  as  soon  as  it  reasonably  could  be  was  a 
court  question,  and  the  court  properly  held  that 
it  was  not  so  recorded. 

[£d.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  S  94.*] 

.  (AdditiorMl  ByUahut  by  Biitvrm  Btuf.) 
6.  Ohattei,  Mobtqagbs  (|  86*>— BccOBDAnoH 

— "IMUBDIAIKLT  BBCOBOKD." 

The  legal  requirement  that  chattel  mort* 
gages  shall  be  "unmedlately  recorded"  means 
as  soon  as  may  be  with  reasonable  dispatch  un- 
der tbe  circumstances  of  tbe  ease. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  1^ ;  Dec  Dig.  |  86.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Immediate  Recording.] 

Appeal  f  nnn  Olicnit  Oonrt,  Faasalc  Ooimtr. 

Action  by  Clyde  B.  Bladk  aialiut  MnUlns 
&  Oa  Jadgmait  tor  defendant,  and  tflaintur 
appeftlB.  Affirmed. 

Argued  Felmuiy  tena,  1914.  befoze  GUH- 
MBBEk  O.  J.,  and  FABKBR  and  KA- 
LISCH,  JJ. 

Albert  Comstock,  of  Paterson,  for  appel- 
lant. Thomas  F.  McCran,  of  Peterson,  for 
respondent 

PARKER,  J.  The  suit  was  In  replevin, 
and  the  controversy  Is  between  a  chattel 
mortgagee  (plaintiff)  and  a  purchaser  at  an 
execution  sale  (defendant).  The  defendant 
attacked  the  title  claimed  under  the  chattel 
mortgage  oh  the  ground  that  it  had  not  been 
placed  on  record  with  the  promptitude  re- 
quired by  law,  and  the  plaintiff  claimed  that 
defendant  took  no  title  under  the  execution 
sale  that  would  enable  htm  to  hold  the  prop* 
erty  as  against  the  mortgage. 

[1]  Under  section  4  of  the  (battel  Mort- 
gage Act  (C.  S.  p.  463)  a  chattel  mortgage 
not  duly  recorded  is  void  only  as  against 
creditors  of  the  mortgagor  and  subsequent 
purchasers  and  mortgagees  In  good  faith. 
The  defendant's  stand  is  that  of  a  subsequent 
purchaser  in  good  faith.  No  question  of  the 
defendant's  good  faith  is  raised,  but  the 
point  made  is  that  It  is  not  a  legal  "pur- 
chaser":  First.  Because  of  Irregularity  In 
failure  of  the  constable  to  attach  a  levy  and 
Inventory  to  the  execution  under  which  he 
sold.  Such  an  Irregularity,  however.  In  levy 
or  advertisement,  does  not  affect  the  pur- 
chaser's title.  BoD^an  t.  Kelly,  86  N.  J. 
Bq.  331. 

[2,  3]  Secondly,  It  la  said  that  the  constable 
sold  only  the  right,  title,  and  interest  of  the 
mortgagor,  and  that  the  purchaser  was 
therefore  bound  by  the  mortgage,  and  took 
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only  sncb  title  as  the  mortgagor  bad  a3 
against  the  mortgagee.  But  it  appears  In 
this  case  tbat  the  debt  for  which  the  Judg- 
ment was  entered  and  the  property  sold  by 
the  constable  was  Incurred  before  the  chat- 
tel mortgage  was  made.  Consequently 
the  mortgage,  If  not  duly  recorded,  was 
void  as  against  this  creditor;  and  when 
he  entered  his  Judgment  and  had  the  prop- 
erty  sold,  the  protection  afforded  him  by  the 
statute  extended  to  the  purchaser  at  his 
sale.  Otherwise  be  could  not  have  the  full 
benefit  of  the  statute.  Sharp  t.  Shea,  32 
N.  J.  Eq.  65,  66.  And  even  If  this  were  not 
so,  the  presumption  la  tbat  defendants  pw- 
chased  in  good  faith  without  notice,  and  the 
burden  of  proving  otherwise  Is  on  plaintiff. 
Coleman  v.  Barklew,  27  N.  J.  Law,  357,  359. 
The  sale  of  chattels  under  execution  by  cry- 
ing tbe  right,  title,  and  Interest  of  the  de- 
fendant, subject  to  Hens  and  Incumbrances, 
is  a  common  practice,  and  merely  expressive 
of  the  well-settled  rule  that  tbe  officer  trans- 
fers what  the  defendant  could  have  trans- 
ferred, and  no  more.  The  recording  acts 
^ould  lose  much  of  their  efficacy  if  this 
phraseology  were  held  to  conclude  innocent 
purchasers  at  Judicial  sales,  who  are  chained 
by  law  with  all  recorded  liens,  but  not  with 
unrecorded  ones;  and  the  result  would  be 
to  hang  tbe  title  of  such  purchasers  on  the 
question  whether  a  sheriff  or  constable  used 
a  mere  formula  In  making  his  sale. 

We  conclude,  then,  that  tbe  defendant  as 
purchaser  bad  a  status  to  question  the  legal 
effect  of  the  cha^I  mortgage.  It  remains 
to  ascertain  whether  the  court  rightly  held, 
as  It  did,  that  the  mortgage  was  not  record- 
ed with  due  diligence. 

[4,  S]  The  law  la  not  In  doubt  The  mort- 
gage must  be  recorded  immediately,  irlii<^ 
means  as  soon  as  may  be  with  reasonable 
dispatch  under  the  circumstances  of  tbe  case. 
Brockhurst  t.  Oox,  71  N.  J.  Eq.  703,  64  Aa 
182,  affirmed  72  N.  J.  Eq.  9&0,  78  AtL  1117. 
The  delay  In  Qiat  case  was  19  days.  .  In 
tbe  case  at  bar  it  was  over  two  months.  Tbe 
excuse  offered  was  tbat  tbe  New  Tork  notary 
that  took  the  mortgagor's  acknowledgment 
failed  to  take  the  mortgagee's  affidavit,  and 
left  town  80  that  he  could  not  be  reached 
until  a  mouth  had  elapsed ;  and  after  he  had 
then  taken  the  affidavit,  plalntUf  tried  to 
record  tbe  mortgage  but  because  of  bis  ig- 
norance of  tbe  law  or  of  facts  pertinent  to 
the  selection  of  the  proper  recording  office, 
another  month  was  consumed  before  It  final- 
ly was  put  on  record.  It  is  now  claimed  that 
the  question  of  reasonable  diligence  was 
for  the  Jury.  To  this  we  do  not  agree. 
Apart  from  tbe  second  month,  the  delay  of 
tbe  first  month  was  utterly  Inexcusabla 
Plaintiff  was  bound  to  know  that  there  was 
nothing  In  tbe  law  requiring  the  affidavit 
and  the  acknowledgment  to  be  taken  by  the 
same  officer.  He  could  have  had  his  affidavit 


taken  by  any  competent  officer  at  once.  Hla 
Ignorance  of  tbe  law  is  no  excuse,  and  leaves 
a  delay  of  a  month  with  no  lawful  explana- 
tion at  all.  The  trial  Judge  was  right  In 
holding  that  no  Jury  question  was  ral9bd  on 
this  point,  and  In  treating  It  as  a  court 
question.  Timlan  v.  Dllworth,  76  N.  J.  Law, 
568,  71  Atl.  33. 
The  Judgment  wiU  be  affirmed. 


KELLT  T.  LBMBEGK  &  BETZ  BAGLB 
BREWING  CO. 

(Supreme  Court  of  New  Jersey.    Nov.  12, 
igi4.) 

1.  lULNDlORD  AlTD  TENAITT  (I  167*)— DEFEC- 
TIVE PBSmaBS— IWJUBT  TO  THUD  PEBBQH— 

LuBiLiTT  OP  Landlord. 

Where  a  person  is  injured  from  the  epring- 
ing  of  a  defective  cellar  door,  on  which  he 
steps,  and  It  appears  that  the  door  and  passage 
connected  therewith  are  not  in  the  exclnsive 
use  ot  tbe  tenant  of  the  ground  floor,  but  arp 
also  used,  under  the  landlord's  cootrol,  for  the 
|«neral  admiDistrative  purposes  of  the  build- 
ittg,  the  landlord  will  be  held  liable  for  injuries 
due  to  bia  failure  to  enrdae  reasonable  care  Ut 
see  that  tbe  door  was  reasonably  safe. 

I  Ed.  Note.— Fbr  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  »  0^-674,  076-670;  Dec 
Dig.  S  167.*] 

2.  MtTMICIPAI,  COBFOBiTXons  (|  808*)— DE- 
FECTIVE Si  DEW  aij:— Cellar  Door— Liabil- 
ity OF  OWNBB. 

Where  a  pedestrian  is  injured  from  tbe 
springing  of  a  defective  cellar  door,  on  which 
be  has  stepped,  which  constitutM  part  of  the 
permanent  structure  of  a  building  and  ia  with- 
in the  lines  of  a  street  tbe  owner  of  the  build- 
ing is  liable. 

[Ed.  No^.— For  otUer  cases,  see  Ifonicipal 

Corporations,  Cent  Dig.  S|  1684r-1687,  IwD- 
16»l,;  Dec  big.  i  808.«] 

3.  Appeal  axd  Error  ({  1012*}— Review— 
Weight  of  Evidence. 

In  a  pedestrian's  action  for  injuries  from 
a  fall  due  to  tbe  springing  of  a  defective  cellar 
door,  constituting  part  of  the  sidewalk  on 
which  he  stepped,  the  appellate  court  could  not 
weigh  tbe  evidence  to  aetermine  its  sufficienej 
to  sustain  a  finding  that  the  door,  by  reason  of 
being  slippery,  was  in  an  unsafe  condition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3900-3992;  Dec  Dig.  { 
1012.^1 

4.  Municipal  Corporations  (|  821*)— De- 
fective Sidewalk— Cellar  Doob— Nbou- 

aENCE>~QUB8TI0N  FOR  JdBT. 

Where  a  sidewalk  was  composed  in  part  of 
a  cellar  door,  which  was  so  slippery  tbat  a 
p<>deatriao,  suddenly  stepping  upon  it,  would  be 
likely  to  slip  and  fall,  the  question  whether  tbe 
walk  was  defective,  so  as  to  charge  with  negli- 
gence the  owner  of  the  building  of  which  tbe 
door  constituted  a  part,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Mooicipal 
Corporations,  Cent.  Dig.  U  1745-1767;  Dec 

Dig.  I  ssa^l 

6.  Municipal  Corporations  (|  821*)— De- 
fective Sidewalk — Injubt  to  Pedestrian 
—  Contribctobt  Neolioence  —  Question 

FOB  JUBT. 

In  a  pedestrian's  action  against  tbe  owner 
of  a  building  for  injuries  from  a  fall,  due  to 
his  slipping  on  a  cellar  door  constituting  part 
of  the  sidewalk,  the  question  whether  plaintiff 
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wu  oeglixeot  in  ftdlin;  to  look  at  the  sidewalk 
wu  for  the  jury. 

{Ed.  Note.— For  other  casei,  lee  Municipal 
Corporations,  Cent  Dig.  H  1745-17S7;  Dec 
Dig.  I  821.^ 

6.  Dauaobs  <J  208*)~P£RSONAL  Injusieb— 
Pboxiuate  Causb— Question  fob  Jubt. 
la  an  action  for  injuriei  to  the  patella  bone 
from  two  falli,  one  the  direct  consequence  of 
defendant's  allied  negligence,  the  other  the  re- 
sult of  plaintifrs  attempting  to  walk,  on  sug- 
£estioD  of  a  physician,  before  the  bone  had  en- 
tirdj  healed,  the  question  whether  the  original 
accident  was  tt»  proximate  CMiae  of  the  second 
break  was  for  the  Jur j. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Die.  is  M,  64,  68,  132,  144, 145,  206.  220, 
S33,  634  i  Dec.  Dig.  |  208.*] 

Aiq>eal  from  Clrcait  Court,  Hudson  Countj. 

Action  by  Joseph  I.  Kelly  against  the 
LoDbeclc  &  Bets  Eagle  Brewing  CcMnpany. 
From  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Argued  Febrnary  term,  1914,  before  GDM* 
MERE,  a  J.,  and  PARKER  and  KAI/ISOH, 
]J. 

D.  Eugene  Blankenbom,  of  Jersey  City, 
for  appellant  Collins  &  Cotbln,  of  Jersey 
City,  for  appellee. 

PARKER,  J.  The  plaintiff  sued  for  dam- 
ages alleged  to  bave  been  sustained  by  rea- 
son of  a  fracture  of  the  patella,  resulting 
from  the  alleged  Imperfecfion  of  a  cellar 
door  in  tbe  sidewalk,  covering  st^  leading 
to  tbe  cellar  of  premises  owned  by  tbe  de- 
fendant company.  There  was  a  verdict  for 
tbe  plaintiff  of  |S,000,  and  on  a  rule  to  sbow 
cause.  arg;ued  In  the  circuit  court,  the  plain- 
tiff sutHDltted  to  a  reduction  of  tbe  amount 
of  tbe  verdict  to  fS,"^.  The  defendant's 
exceptions  were  duly  reserved,  and  are 
IiroDgbt  btfore  us  on  this  appeal. 

The  plaintlCTs  atory  of  the  accident  Is  that, 
when  coming  home  from  the  Jackson  Avenue 
station  on  the  evening  of  January  2Sth,  he 
bad  to  pass  the  premises  In  question,  and 
found  tbe  sidewalk  was  obstructed  by  bar- 
rels, and  that  he  and  a  friend,  who  was  with 
him,  as  well  as  a  stranger,  who  happened  to 
be  present  at  the  time,  all  of  whom  were 
proceeding  along  Jackson  avenue  toward  the 
south,  crowded  up  against  the  defendant's 
building  in  order  to  afford  free  passage  to 
two  women  who  were  going  north.  The  evi- 
dence Indicates  that  the  cellar  doors,  which 
were  flush  with  the  sidewalk,  were  made  of 
iron,  but  were  covered  with  wood  to  within 
1  foot  and  4  Inches  of  their  outer  end,  and 
that  under  the  weight  of  the  three  men,  who 
were  obliged  to  .stand  on  these  doors,  the 
doors,  or  one  of  them,  gave  and  caused  the 
plaintiff  to  slip  on  the  smooth  Iron  of  Its 
"Uter  end,  so  that  he  fell  suddenly  to  the 
ground,  with  his  leg  doubled  under  him.  and 
SDstained  the  fracture  In  question.  He  was 
taken  to  the  hospital,  where  he  remained 
until  February  20tb,  and  then  went  home 
onder  tbe  advloe  of  the  physician  at  tb«  hos- 


pital. He  then  put  himself  under  the  ?are 
of  his  own  physician,  who,  accordmg  to  the 
plaintifTs  evidence,  advised  him  after  a  time 
to  do  a  little  walldng  indoors;  and  In  tbe 
month  of  May,  while  he  was  exercising  un- 
der the  instructions  of  his  physician,  he  sus- 
tained a  new  fracture  of  the  patella,  pre- 
sumably lu  the  same  place.  Under  the 
charge  of  the  trial  court  he  was  allowed  to 
recover  for  damages  resulting  from  both 
fractures.  If  the  jury  should  find  that  the 
proximate  cause  of  both  was  the  orl^nal  nes- 
llgence  of  the  defendant 

[1,2]  The  first  point  made  on  this  appeal 
is  that  the  tenant  In  poss^lon  of  the  prem- 
ises should  have  been  held  liable,  and  not 
the  defendant  as  owner.  It  plainly  appeared 
that  the  premises  were  a  saloon  and  resl- 
dtfice  property,  with  the  saloon  on  tbe 
ground  floor  and  the  usual  passageway  lead- 
ing upstairs;  the  cellar  being  under  the 
aalo<m  and  used  In  large  measure  for  the 
storage  of  barrels  and  other  appliances  of 
the  saloon  business,  which  were  brought  in 
and  taken  out  through  the  cellar  doors  In 
question.  But  It  also  plainly  appears  that 
the  use  of  tbe  cellar  1^  the  saloon  tuiant  was 
by  no  means  ezduaive ;  on  tbe  contrary,  tbe 
cellar  contained  the  furnace  that  was  used 
to  heat  tbe  entire  building,  and,  among  other 
things,  coal  for  this  tornace  waa  brou^t  in 
through  these  doois,  and  the  aahes  of  the 
fornace-were  taken  out  through  tbem. 

H^ice  it  was  open  to  the  jury  to  find,  and 
no  doubt  they  did  find,  that  the  cellar  doors 
and  tbe  passage  connecting  therewith  were 
not  in  the  ezdnslTe  uae  of  tbe  saloonkeeper, 
but  that  they  were  used  also  for  the  general 
administrative  purposes  of  the  bnlldlng.  Un- 
der these  drcumstanoes  the  landlord  would 
be  properly  held  to  have  retained  control 
of  the  passageway  In  question,  and  would  be 
bound  to  the  duty  of  reasonattle  care  to  see 
that  it  was  reasonably  eafo.  Slggins  v.  Mc- 
Gill,  72  N.  J.  Law,  263,  62  AtL  411,  3  U  B. 
A.  (N.  S.)  316,  111  Am.  St.  Rep.  666,  and  cases 
cited.  There  la  another  ground  on  which  the 
liability  of  the  owner  could  be  predicated, 
viz.,  that  the  cellar  doors  were  part  of  the 
permanent  structure  of  the  building  and 
within  the  lines  of  a  public  street  Durant 
V.  Palmer,  29  N.  J.  Law,  544;  Houston  r. 
Traphagen,  47  N.  J,  Law,  23;  Meyers  v. 
Birch,  59  N.  J.  Law,  238,  36  Atl.  95.  This 
point  Is  made  in  support  of  the  proposition 
that  no  negligence  on  the  part  of  the  defend- 
ant was  shown  on  the  evidence.  In  view  of 
these  rules  of  law,  we  deem  it  to  be  without 
substance. 

[3, 4]  Next  It  la  said  that  the  door  was 
not  shown  to  be  out  of  repair  or  In  an  un- 
safe condition.  This  depends  upon  whether 
there  was  any  evidence  to  show  that  It  was 
smooth  and  slippery.  The  defendant  con- 
cedes that  tbe  plaintiff  gave  such  testimony, 
but  maintains  that  It  waa  "absolutely  dls* 
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proven"  by  ottier*  wltnessea,  some  ot  them 
witnesses  for  the  plaintiff,  who  testified  oth- 
erwise. On  this  appeal  we  cannot  under- 
take to  weigh  the  evidence,  and  as  there  wa^a 
some  evidence  of  this  condition  tlie  jury 
were  entitled  to  adopt  It  Assumlog  that 
they  did  so,  they  were  entitled  to  charge  the 
defendant  with  negligence  In  permitting  this 
unsafe  condition.  In  Cromarty  r.  Boston, 
127  Mass.  329,  331.  34  Am.  Rep.  381.  tbe  Su- 
preme Judicial  Court  of  Massachusetts  laid 
down  a  rule  of  law  whldi  we  deem  correct, 
viz.: 

"If,  In  a  sidewalk,  the  chief  part  of  which  is 
in  pDoper  condition  for  travel,  a  small  part  of 
the  surface  is  constructed  of  material  different 
from  the  remainder,  and  so  smooth  end  slippery 
that  a  foot  traveler,  stepping  suddenly  upon  it 
frotn  the  portion  otherwiae  constructed,  neces- 
sarily  or  probably  slips  and  is  Ukely  to  fall,  it 
cannot  be  said,  as  matter  of  law,  that  soch 
walk  la  not  defective." 

[II  The  next  pt^t  18  that  the  plalntltt  was 
guilty  of  contributory  negUgrace  as  a  matter 
of  law  at  the  time  of  the  original  aocideiit 
The  theory  seems  to  be  that  the  plain  tiff 
was  under  some  duty  to  look  at  the  sidewalk 
on  whldi  he  was  stepping,  and  that  be  sus- 
tained the  accident  because  he  did  not  look, 
and  was  thertfore  guilty  of  negUgencew  But 
In  Durant  t.  Palmer,  supra,  and  Houston  v. 
Traphagen,  supra,  the  question  whether  a 
penon  who  does  not  so  look  Is  guilty  of  n^- 
l^nce  is  held  to  be  for  the  Jury,  and  not 
tor  the  court 

[I]  Next  It  Is  said  that  the  plaintiff  was 
guilty  of  contributory  ne^lgence  in  under- 
taking to  use  the  fnctured  bone  before  It 
had  entirely  healed.  Of  course,  this  does 
not  go  to  Qie  genersl  right  of  recovery,  but 
merely  to  the  measure  of  tiie  damages,  and 
arises  solely  in  view  of  the  reQuest  of  counsel 
for  the  defendant  for  a  charge  that  "the 
Jury  must  not  take  Into  account  any  damages 
which  are  the  proximate  result  of  the  second 
Injury."  This  request  was  properly  dehled, 
because  it  required  the  court  to  take  from 
the  Jury  the  questions  whether  the  second 
injury  was  the  proximate  result  of  the  orig- 
inal fall,  and  whether  the  plaintiff  was  guilty 
of  contributory  negligence  In  tbe  respect 
just  stated.  This  point,  however,  was  for 
the  jury  In  both  aspects,  and  waa  very  care- 
fully and  clearly  left  to  them  by  the  Judge. 
There  Is  evidence  in  the  case  that  plaintiff 
ought  not  to  have  left  the  hospital  as  soon, 
and  should  not  have  exercised,  as  be  did. 
But  the  plaintiff  swears  that  the  hospital 
surgeon  said  that  he  could  go,  and  that  he 
waited  another  day  before  leaving.  The 
plaintiff  testified,  also,  that  his  own  doctor 
advised  him  to  walk  a  little  Indoors.  There 
is  some  testimony  that  plaintiff  waa  advised 
to  consult  a  specialist,  and  did  not  do  so; 
but  it  still  remained  a  jury  question  wliether 
he  had  used  reasonable  care  in  tbe  selection 
of  a  physician  and  In  following  his  Instroc- 
tiona.   If  so,  the  d^endant  cannot  escape 


liability  for  a  situation  which  but  for  the 
original  injury,  never  would  have  arisen. 
N.  T.  A  N.  J.  Ttiephone  Co.  v.  Bennett,  62 
N.  J.  lAw,  742,  746,  42  Atl.  759.  The  Teal 
question,  as  tbe  Judge  properly  stated,  was 
whether  the  original  accident  was  the  proxi- 
mate cause  of  the  second  break.  Batton  v. 
Public  Service  "Corporation,  76  N.  J.  Law, 
857.  69  Atl.  164.  18  U  R.  A.  (N.  S.)  640,  127 
Am.  St  Hep.  855. 

What  we  have  said  disposes  of  the  polut 
that  the  court  erred  in  allowing  the  Jury  to 
consider  the  second  accident,  in  making  ita 
award  of  damages.  The  claim  that  the 
damages  were  excessive  is,  of  course,  one 
that  cannot  be  treated  on  this  appeal. 

We  find  no  error  in  the  record,  and  the 
Judgmoit  will  accordingly  be  affirmed. 


SAVAGE  T.  STOVBR. 
(Supreme  Court  of  New  Jersey.  Nor.  9, 1914.) 

1.  LzBBL  Ann  Suirnn  (1  46*)— PuvzuEav- 

EXOKSB. 

Defendant  an  attorney,  having  certain 
claims  against  a  corporation  of  which  plaintiff 
was  president  to  recover  deposits  for  discharge 
ed  employ^  who  had  previously  worked  for  the 
corporation,  wrote  plaintiff's  attorney  a  letter 
speaking  of  plaintiff  as  one  of  the  most  cold- 
blooded of  men,  .forging  him  with  provoking 
an  assault  and  battery,  with  sending  him  an  in- 
sulting letter,  with  treating  hia  employes  like 
dogs,  and  advising  the  addressee  to  no  longer 
accept  him  as  a  elieot.  Held,  that  such  letter 
vras  not  confined  to  the  matters  in  litigation  in 
which  the  two  attorneys  were  then  engaged  and 
was  thenfoEa  not  privileged. 

[Bd.  Note.— For  other  cases,  ••«'  Libel  and 
Slander,  Cent  Dig.  H  188-140;  Dee.  Dig.  | 
45.*] 

2.  XiBEL  ANo  Suiront  (H  Si,  101*)— Pbiti> 

LSOB— Burden  of  Pboos^Mauce, 

In  an  action  for  libel,  the  burden  of  show- 
ing privilege  la  on  defendant  and,  if  he  sustains  - 
it  uie  plaintiff  may  still  hold  him  liable  by 
showing  express  malice. 

[Ed.  Note.— For  other  eases,  see  Libel  and 

Slander.  Cent  Dig.  Si  148,  lOd^  278,  275-280; 
Dec.  Dig.  H  61,  101.*J 

3.  LiBBL  AND  SLANDKB   (|  112*)— LBtTXBd— 

Evidence  of  Maucb. 

A  letter  written  by  defendsnt  to  plaintiffs 
attorney  charging  plaintiff  with  being  cold-blood- 
ed, provoking  an  assault  and  battery,  writing 
an  insultine  letter  to  defendant  treating  his 
employes  liEe  dogs,  and  insulting  and  squeexing 
them,  justified  a  finding  of  express  malice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
SlaDder,  Gent  Dig.  H  826-S41;  Dec  Dig.  f 

4.  lilBEI.  AND    SlANDEB    (|  100*)— PLEA  OF 

Pbivileoe— Evidence  to  -Sttbtain — Cobpo- 

bations— ownbbship. 

Where  defendant  having  certain  auits  pend- 
ing againat  a  corporation  of  which  plaintiff  was 
president  wrote  an  alleged  libelous  letter  to  the 
attorney  for  the  corporation  in  which  be  cast 
serious  aspersions  on  the  plalntlfl's  conduct  eri- 
deace  that  plaintiff  was  the  virtual  owner  of 
the  corporation  was  inadmissible  to  sustain  a 
pica  of  privilege,  objected  to  on  tbe  ground  that 
defendant's  claims  were  claims  against  the  cor- 
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po ration  while  the  libel  wu  againat  plaintiff 
as  an  iDdivldnal. 

[Ed.  Note.— For  other  cflBes,  see  Libel  and 
Slander,  Cent  Dig.  H  246-^.  258-272.  291. 
822,         Dee.  Dir.  I  100.*] 

S.  LXBKL  AKD  8U.1TDEB  (f  110*)— JOfflXn CA- 
TION—EVIDENCE — Reuotbnesb. 

Where  defendant  in  an  alleged  Ubeloae  let- 
ter charged  plaintiff  with  improper  treatment  of 
his  emploT^.  evidence  that  six  or  eight  yean 
before  anit  plaintiff  had  treated  wltneu  in  a 
cruel  and  ontrageons  manner  was  properly  ex- 
cluded for  remoteness. 

[Ed.  Note.— For  other  cases,  see  Libd  and 
Slander,  Gent  Dig.  »  807-814;  Dec.  Dig-  I 
UO.*] 

Appeal  from  District  Coart  of  Hoboken. 

Action  by  Albert  E.  Savage  against  Ed- 
ward Storer.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Argued  June  term,  1914,  twfore  SWAYZB, 
PARKER,  and  KALISGH,  JJ. 

John  D.  Plerson.  of  Hoboken,  for  appellant 
Charles  H.  Bnrtlm  ot  New  Toik  CitT>  for 
respondent 

PARKER,  J.  This  is  a  libel  suit  coming 
up  from  the  district  court  of  Hoboken,  The 
plaintiff  is  the  president  and,  as  claimed,  the 
virtoal  owner  of  a  bread-baking  concern,  and 
tb6  defendant  la  an  attorney  at  law  who  had 
two  dalma  against  the  corporation  on  behalf 
of  former  employes  who  had  deposited 
yiOO  each  as  security  for  the  faithful  per- 
formance of  their  duties,  and  after  their 
dismissal  or  reslgnatiou  were  able  to  get 
(Hily  part  of  It  back.  The  corporation  was 
represented  by  the  counsel  for  the  present 
plaintiff,  and  the  libel  consisted  In  a  letter 
written  by  the  defendant  Stover,  In  whldi, 
among  other  things,  he  spoke  of  the  plain- 
tiff, Savage,  as  follows:  After  declining  to 
make  a  settlement  in  the  two  cases  be  went 
on  to  say  tills: 

"Tour  client  is  one  of  the  most  cold-blooded 
ot  men  I  have  ever  met.  Not  <Hit7  did  i  see  his 
actions  in  the  Townsend  matter  where  he  pro- 
voked an  assault  and  battery,  but  he  sent  me 
a  very  insulting  letter  when  t  wrote  hfm  in  a 
friendly  way  in  spite  of  the  fsct  that  my  folks 
bought  his  tiread.  I  have  a  good  mind  to  teU 
my  foUfs  tP  discontinue  baying  his  bread.  He 
treats  bis  men  laborers  lise  dogs.  Not  only 
does  this  contract  ezempUl^  that,  but  I  have 
heard  tales  fnMn  drivers  and  from  men  doK  to 
yon  and  him  how  be  insnlts  and  aqoeeses  them. 
Personally  if  I  were  you  I  woold  not  lend  my- 
self to  do  the  work  of  that  fellow  Savnge.  How 
can  he  expect  to  bnild  up  a  busineas  on  the 
reputation  he  is  getting  throughout  the  county  V 
J  would  ship  him  long  ago  were  he  my  client 
I  would  not  want  his  reputation  to  redound  on 
my  sbonlders.  Kindly  let  me  know  at  once 
whether  you  will  try  or  settle  it. 

'•Yours  truly,  Edward  Stover." 

This  was  sent  to  Bir.  Burtls  in  the  usual 
course.  The  case  was  tried  by  a  Judge  with- 
out a  jury,  and  he  found  a  verdict  for  $76 
damages  and  costs,  which  is  the  Judgment 
now  complained  of. 

[1]  It  is  now  dalmed  that  the  court  should 
have  entered  a  nonsuit  or  directed  a  verdict 
(there  was  no  Jory)  on  several  grounds,  the 


principal  of  whidi  is  ttiat  the  letter  was 
privileged.  No  doubt  it  was  privileged  as  to 
what  It  said  about  Savage  in  connectloo 
with  the  two  cases  that  were  then  pending, 
but  it  is  very  far  from  confining  itself  to 
those  matters.  It  Is  rather  a  general  person- 
al admonition  from  one  attorney  to  another 
that  the  client  of  the  latter  is  not  fit  to  be 
regarded  as  a  client  and  ought  to  be  sent 
about  his  baslne8&  This  was  clearly  out- 
side the  scope  of  the  business  under  discus- 
sion between  the  two  attorneys,  and  raised 
the  questiMi  whether  the  letter  was  privileg- 
ed as  to  Buch  snrploB  matter.  The  authorl- 
ties  i^vear  to  be  in  some  confiict  on  this 
point  2S  Cyc.  886;  887.  In  Fahr  v.  Hayes, 
00  N.  J.  lAW,  276.  280;  13  AtL  261,  263,  a 
slandar  unit,  Ute  defendant  on  a  privileged 
oocasioB  osed  atxaag  langnaga*  but  tfala 
court  held  ttiat  fata  motive  "did  not  betray 
tba  defndant  into  any  ezpresdou  beyond 
what  was  pertinent  to  the  snblect  of  *  *  * 
(the)  Inquiry*  and  was  lumestly  beUeved  by 
the  dtttendant  and  tlierefm  was  legalised 
by  the  prMl^ed  oocnslon  and  mMve."  The 
Inference  la  open  that  U  the  language  used 
had  been  ^t^cmd  what  was  pertinent  to  the 
subject  ct  *  *  *  (the)  inquiry,"  another 
view  of  defandantfa  UabUity  would  have  been 
takaa.  In  the  case  at  bar  the  language  was 
not  spoken,  but  written ;  and  was  not  in  re- 
sponse to  any  inquiry,  confidential  or  other- 
wise, but  was  raanlfeetly  volunteered.  Hence 
It  clearly  exceeded  tiie  demands  of  the  oc- 
casion; and  in  such  case  we  think  the  true 
rule  ia  that  such  excessive  language  is  not 
covered  by  the  privilege. 

[2,3]  If,  however,  the  rule  be  otherwise, 
the  judgment  below  is  not  necessarily  er- 
roneous. The  burden  of  showing  privilege 
is  on  the  defendant,  and  if  he  sustains  it  the 
plaintiff  may  still  hold  him  liable  by  show- 
ing express  malice.  Fahr  v.  Hayes,  supra. 
This  might  appear  from  the  very  language 
used.  Id.;  25  Cyc  387.  As  we  read  this 
letter,  its  very  language  was  evidence  Jus- 
tifying the  Jury,  or  the  court  sitting  as  a 
Jury,  in  finding  the  existence  of  express 
malice. 

The  other  points  made  are  insignificant 
[4]  It  is  said  that  the  court  erred  In  re- 
fusing to  admit  testimony  to  show  the  Inter- 
est of  the  plaintiff  in  the  A.  B.  Savage  Bak- 
ing ComiMtny.  It  was  attempted  to  show  that 
he  was  the  virtual  owner  of  the  company 
and  was  the  whole  concern.  The  object  of 
the  testimony  was  apparently  to  rebut  evi- 
dence of  the  plaintiff  that  the  two  suits  of 
which  defendant  had  charge  were  not  against 
plaintiff  but  against  the  corporation  and 
thereby  negative  any  claim  of  privilege  be- 
cause the  libelous  communication  was  related 
to  a  different  individual,  to  wit,  the  corpora- 
tion. The  attorney  of  defendant  evidently 
thought  that  by  showing  that  Savage  waa 
the  whole  corporation  the  privilege  could 


•m-  ethsr  easw  as*  ssau  tople  sod  ssetlon  NUMBER  tn  Deo.  DIs.  *  Am.  Die  K«y-M(k  Bsriss  *  Bep'r  Indexes 


Digitized  by 


Google 


286 


92  ATLANTIC  BBPORTBB 


(N.J. 


hare  lieen  made  oat  We  cannot  see  tliat 
this  eridence,  if  allowed,  would  bare  been 
materlalt  because  In  law  tbere  can  be  no 
Identltr  as  between  an  individual  and  a  cor- 
poration. Consequently  we  think  there  was 
no  error  in  the  excluEdon  of  this  erldence. 

[S]  Next  it  is  said  that  the  court  erred 
In  rejecting  the  testimony  of  a  witness  named 
Helm  as  to  the  alleged  cruel  and  outrageous 
manner  In  whlcb  Savage  had  treated  blm 
some  six  or  eight  years  bef<ne  the  suit. 
This  was  evidently  by  way  of  Justlflcatlon. 
A  considerable  amount  of  testimony  from 
several  wltnsses  wu  taken  with  regard  to 
the  treatment  by  Savage  of  employes  of 
ccmen-ns  ttaat  he  had  been  connected  with 
for  several  yeara  past ;  the  Judge  ruling  out 
the  Helm  evidence  on  the  acAe  ground  that 
it  related  to  a  period  altogether  too  remote. 
We  think  that  no  error  was  committed  in 
this  mUng.  In  matters  oC  this  kind  some 
discretion  must  be  left  to  a  trial  Judge,  and 
we  do  not  think  the  -discretion  in  the  present 
case  was  abused.  The  evidence  admitted 
on  this  branch  of  the  case  was  ample  to  en- 
able the  defendant.  If  be  chose,  to  submit 
fully  what  he  tried  to  show,  namely,  that, 
the  libelous  matter  was  justified  by  the  char- 
acter and  the  record  of  the  plaintiff. 

Finally  It  is  said  that  the  damages  are  ex- 
cessive. This  cannot  be  considered  upon 
this  appeal 

The  judgment  will  be  afilrmed. 


YOUNG  V.  STAFFORD. 
(Supreme  Court  of  New  Jersey.  Nov.  20, 1014.) 

(ByUahut  iy  the  Oowri.) 

Officebs  (S  50*)  — Countt  Boabos  —  Secxe- 

TARY— Tebm  of  Office. 

The  act  under  which  county  boards  of  tax- 
ation are  created  (P.  L.  1006,  p.  211)  by  its 
third  section  provides  that  "earn  board  upon 
organizt^ion  soall  have  power  to  employ  a  sec- 
retary." etc. 

Held,  that  the  term  of  a  secretary  ao  appoint- 
ed ia  limited  to  the  life  of  the  board  that  ap- 
pointed him,  since  what  each  board  may  do 
upon  its  organization,  no  previous^  organized 
board  can  do  for  it. 

[Ed.  Note.— For  other  cases,  see  OCSeers, 
Cent.  Dig.  {  69 ;  Dec.  Dig.  i  50.»] 

Quo  warranto,  on  the  relation  of  William 
II.  Young,  against  Bernard  L.  Stafford,  to 
deteriuiue  title  to  office.  Demurrer  to  in- 
formation.  Judgment  for  respondent 

The  relator  claims  the  office  of  secretary  to 
the  Passaic  county  board  of  taxation  by  vir- 
tue of  an  appointment  made  by  the  said 
board  in  October,  1006,  under  which  he  serv- 
ed until  June  16,  1013,  when  the  respondent 
was  appointed. 

The  claim  of  the  relator  Is  that  he  held  an 
office  the  term  of  which  was  not  fixed  by 
laWf  and  h«Ke  ia  protected  from  removal  by 
the  (3vU  Service  Act  @  Comp.  St  1010,  mi. 

•For  otbw  easM 


8T81-8S07).  TUs  question  la  presented  by  a 
demumr  to  the  plea  filed  by  the  respondent 
Argued  June  term,  1D14,  before  GUM- 
MERB,  O.  J.,  and  GARRISON  and  inN- 
TURN,  JJ. 

Hunzlker  A  Randall,  of  Paterson  for  re- 
lator. John  A.  Stafford,  of  Paterson,  for  re- 
sptmdent 

GARRISON,  J.  The  question  raised  by 
the  pleadings  In  this  case  Is  whether  the  re- 
lator's appointment  as  secretary  to  the  Paa- 
saic  county  board  of  taxation  was  for  an  in- 
definite term  or  tor  a  term  fixed  by  law. 
Upon  the  authority  of  the  case  of  Burgan 
V.  Civil  Service  Commission,  84  N.  J.  Law, 
210,  86  Atl,  920,  the  term  of  the  relator  is 
fixed  by  law,  being  limited  to  the  life  of  the 
board  by  which  he  was  appointed,  which  U 
In  turn  by  statute  limited  to  one  year.  This 
case  does  not,  as  has  been  argued  to  us,  lay 
down  the  broad  rule  that  all  appointments 
are  limited  to  the  life  of  the  body  or  of- 
ficer who  makes  the  appointment  Indeed 
such  argument  loses  sight  of  the  phraseolo- 
gy of  the  statute  that  was  construed  In 
the  Burgan  Case,  viz.,  "Each  board  shalJ 
upon  organization  •  •  •  have  power 'to 
employ  a  secretary,"  and  so  forth,  which 
is  the  same  statute  that  la  now  before  us, 
from  the  language  of  which  It  Ib  perfect- 
ly clear  that  what  each  board  upon  its 
organization  has  the  power  to  do,  every 
board  has  the  power  to  do,  and  that  If  every 
board  upon  Its  organization  has  the  power 
to  employ  a  secretary,  no  previously  organ- 
ized board  has  the  power  to  employ  one  for 
it ;  hence  by  the  language  of  the  act  the  em- 
ployment of  a  secretary  la  necessarily  limit- 
ed to  the  organised  life  of  the  board  that 
appointed  him. 

The  argument  of  counsel  likewise  falls  to 
discriminate  between  cases  In  which  an  em- 
ployment such  as  that  of  secretary  Is  merely 
incidental  to  the  organization  and  work  of 
a  given  board  and  cases  In  which  the  au- 
thority to  create  or  fill  certain  offices  or  po- 
sitions Is  one  of  the  delegated  powers  es[>e- 
cially  conferred  upon  a  municipal  body  or  a 
public  officer,  as  was  the  case  of  the  ap- 
pointees of  the  sheriff  in  Sullivan  v.  McOs- 
ker,  84  N.  J.  Law,  380,  86  AU.  497.  Sullivan 
V.  McOsker  was  decided  on  March  3,  1913, 
and  Burgan  v.  Civil  Service  Commission  was 
decided  on  May  19,  1913,  the  opinion  in  each 
case  being  by  Mr.  Justice  Kalisch.  The  ar- 
gument that  the  two  decisions  are  inconsist- 
ent  is  without  force  if  the  ratio  decidendi  of 
the  later  case  is  as  I  have  stated. 

We  have  not  considered  whether  the  see- 
cretary  of  the  tax  boards  holds  an  office  for 
which  quo  warranto  will  lie;  the  question 
Is  not  raised,  and.  If  decided  adversely  to 
the  relator,  would  result  merely  in  changtug 
the  form  of  the  action  to  certloniL  Prac- 
tice Act  of  1912,  i  2S  (P.  L.  881). 
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NeiUter  hare  w«  eonBtdered  whether  under 
fole  40  (P.  I<.  pu  891,  and  role  26,  page 
388),  the  demnrrer  In  this  case  was  a  proper 
pleading. 

On  the  merits  of  the  controveraar  judgment 
Is  given  tot  Ok  respondent.  ^ 


CITY  OF  MILLVILLE  t.  CORBY  et  ftl. 
(No.  37-563.) 

(Court  of  Chancery  of  New  Jersey.    Oct.  31, 
1914.) 

MlTNICIPAI,  GOBFORATIONB  (I  373*)— POBUO 
lUPEOVElCKNTS  —  LiBNS  —  BNtOBCnONT  — 

AcTioNa  AT  Law— AmDAViT. 

Municipal  Liens  Act  (P.  L.  18^  p.  871) 

5  6,  as  amended  b;  P.  L.  1909,  p.  2^,  pro- 
vides that  a  contractor  at  any  time  prior  to 
final  hearing  may  file  an  affidavit  setting  forth 
any  patter  which  would  be  a  valid  defense  at 
law  on  his  behalf  to  any  suit  wherein  the  claim- 
ant of  a  fund  dae  the  contractor  from  the  city 
was  plaintiff,  bat  which  matter  could  not  be 
pleaded  io  such  salt,  and  thereupon  further  pro- 
ceedings in  the  suit  shall  be  stayed  until  the 
detennination  of  the  matters  so  alleged  by  a 
court  of  law,  and  that  unless  the  claimant  shall 
insUtate  a  miit  at  law  within  SO  days  thereaft- 
er to  recover  the  amount  of  his  claim  his  bill 
■ban  be  dismissed  with  costs.  Held  that,  where 
a  city  filed  a  bill  of  interpleader  against  a  con- 
tractor and  several  claimants  of  a  fund  owing 
for  a  public  improvement,  an  affidavit  hy  the 
GODtractor,  alleging  that  a  defense  available 
at  law  but  not  available  In  auch  suit  existed, 
bnt  foiling  to  set  out  specifically  the  facts  con* 
stituting  soch  defense,  was  insufficient  to  com- 
pel the  claimants  to  sue  at  law,  and  hence  their 
nilure  to  do  so  within  90  days  did  not  entitle 
tbe  contractor  to  a  dismissal  of  their  claims  in 
equity. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporatioDB,  Cent.  Dig.-  {  913;  Dec.  Ifig.  § 
373«*] 

Suit  hj  the  Cit7  of  MllMlle  against  Charles 
F.  Corey  and  others.  On  motion  to  dismiss 
daims  filed  under  llnnldpal  Liens  Act 
Denied. 

Louis  H.  Miller,  of  HIUTllle,  for  complain- 
ant Cbsries  S.  King  and  Wilfred  B.  Wol- 
cott,  boOi  of  Camden,  for  defendant  Nation- 
al Dredging  it  Lighterage  Co.  William  A. 
Logne,  of  BridgetoD,  for  defendant  &Gohr 
Bros.  Jos^  Beck  Tyler,  of  Camden,  for 
defendant  Bastem  Constmctton  ft  F&Ttng  Co. 
Balph  N.  KeUam,  of  Philadelphia,  Pa.,  tor 
defendant  Macfc  Mfg.  Ca  8.  Webster  Hard, 
of  Vineland,  for  defendant  Qarton's  Urery 

6  Boarding  Stablea 


LBAMINO.  V.  G.  Several  claims  of  Uen 
against  money  In  tbe  possession  of  the  dty 
of  Mlllville  having  been  filed  pursuant  to  the 
provisions  of  tbe  municipal  Ileus  act  (3  Comp. 
Stat  p.  3315),  that  clt^  filed  in  this  court  a 
trill  of  interpleader  to  tbe  end  that  tbe  money 
in  Its  possession  could  be  paid  Into  this  court 
and  the  seTeral  parties  claiming  tbe  money 
thereafter  litigate  between  themselves  their 
several  claims  of  Hens  against  tbe  fund.  At 
the  bearing  teaching  the  right  of  the  munid- 


pallty  to  cause  the  several  defendants  to  In- 
terplead, It  vnis  ascertained  that  since  the  bill 
of  interpleader  had  been  filed  suit  had  been 
brought  in  this  court  bly  one  of  the  claim- 
ants pursuant  to  the  requirements  of  the 
municipal  liens  act  and  answers  therein  had 
been  filed  by  some  or  all  the  other  claimants. 
There  was,  accordingly,  two  suits  then  pend- 
ing for  the  single  purpose  of  determining  the 
claims  of  tbe  sereral  parties  against  the 
fund.  As  tbe  fund  tendered  by  tbe  munici- 
pality was  more  than  sufficient  to  meet  all 
demands  against  it,  the  municipality  end  the 
several  parties  in  Interest  stipulated  to  a  de- 
cree requiring  the  contractor  and  several 
claimants  to  the  fund  to  Interplead  and  per- 
mitting the  municipality  to  pay  the  fncd  in- 
to court  and  be  thereupon  dismissed.  The 
stipulated  decree  also  provided  that  tbe  suit 
or  suits  vt^ch  had  been  brought  under  tbe 
municipal  liens  act  should  be  deemed  merged 
into  the  interpleader  suit,  and  that  all  future 
proceedings  should  be  In  that  suit,  and  that 
the  several  pleadings  olieady  filed  In  the  mu- 
nicipal liens  act  snits  could  stand  as  state- 
ments of  the  sereral  dalms  to  tbe  fund  In  the 
interpleader  suit,  and  leave  was  also  girai  to 
file  forOier  statements  In  the  nature  of  objec- 
tions to  claims  of  codefendanta. 

Thereafter  an  affidavit  was  filed  by  Uie 
contractor  vltb  tbe  clerk  in  cbancery  in  tbe 
Interpleader  suit  for  the  purpose  of  con^^- 
Ung  tbe  several  daimanta  to  brliw  suits  at 
law  against  tbe  contractor  on  tbeii  several 
claims  pursuant  to  section  6  of  the  munici- 
pal liens  act  as  amended'by  P.  Ll  1909,  p. 
263.  As  none  of  tbe  complainants  have 
brought  suits  at  law  against  tbe  contractor 
within  30  days  firom  tbe  date  of  the  filing 
of  the  contractor's  affidavit,  motion  Is  now 
made  by  the  contractor  to  dismiss  the  claims 
of  the  several  claimants 

I  am  unable  to  reach  the  condu^on  that 
the  contractor  Is  entitled  to  tbe  relief  now 
sought 

The  municipal  Ileus  act  defines  the  rights 
of  the  several  parties.  Those  rights  will  uec- 
essarily  be  asserted,  ascertained,  and  protect- 
ed to  the  sapie  extent  and  In  essentially  the 
same  manner  under  the  consolidated  suit 
arising  from  tbe  stipulated  decree  of  inter- 
pleader as  they  would  have  been  under  the 
suits  brought  by  the  claimants  pursiuant  to 
the  stetute.  If,  therefore,  under  the  provi- 
sions of  section  6  of  the  municipal  liens  act, 
as  amended,  the  contractor  has  become  en- 
titled to  hare  suits  at  law  brought  against 
him  within  the  time  specified  in  that  section, 
there  seems  to  be  no  ground  upon  which  the 
present  motion  can  be  resisted.  It  seems 
clear  that  the  consent  decree  merging  the 
suits  in  no  way  destroys  the  statutory  right 
of  the  contractor  to  demand  suits  at  law  to 
the  same  extent  that  the  right  obtained  In 
the  suits  filed  under  the  statute.  But  I  do 
not  think  that  the  affidavit  which  has  been 
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flled  by  the  contractor  is  adeqoate  to  conf^ 
upon  him  the  right 

The  amendment  of  1909  enables  a  contrac- 
tor at  any  time  prior  to  final  hearing  to  file 
an  affidavit  "settlns  forth  any  matter  or 
thing  whldi  would  be  a  valid  defense  at  law 
on  his  behalf  to  any  anit  wherein  the  claim- 
ant was  plaintiff,  but  whidi  matter  or  tiling 
cannot  be  set  up  in  defaise  in  such  action," 
and  thereupon  farther  proceedings  in  the  ac- 
tion are  stayed  "until  the  determination  of 
the  Bald  matters  or  things  so  set  forth  In 
such  affidavit  by  a  court  of  law."  The  amend- 
ment thea  proTidM  that,  unless  the  claimant 
shall  instltnte  a  suit  at  law  within  80  days 
thereafter  for  the  recovery  of  the  amount  of 
the  said  his  UU  bIiaH  be  dismissed 

with  costs.  The  record  of  fiie  judgment  is 
then  de<dared  to  be  concliislTtt  In  tlils  oonrt 
as  to  tbe  amount  doe. 

The  occasion  for  OA*  legiilatlon  Is  £oand 
In  the  iwlor  otmdltlon  of  the  law.  In  Naylor 
r.  Smith,  68  N.  JT.  Law.  006,  44  AtL  649,  it  is 
pointed  out  that  In  a  salt  for  Cbe  mforoement 
of  a  medianic's  Iten  under  the  medianic's 
lien  act  a  builder  cannot  set  off  a  dalm  due 
to  him  from  llie  plaintiff  in  a  different  rl^t 
The  principles  of  that  case  clearly  render  it 
impossible  tor  a  contractor  to  set  off  a  claim 
due  to  him  from  a  claimant  in  a  Afferent  ri^t 
in  a  suit  brought  under  t3ie  mnnicipal  liens 
act  In  Norton  v.  Slnkhom,  68  N.  3.  Eq.  313, 
50  Atl.  S06,  it  is  also  held  that  in  a  suit  by 
a  claimant  under  tbe  municipal  liens  act  tbe 
contractor  cannot  recoup  unliquidated  dam- 
ages arising  under  his  contract  with  the 
claimant  because  a  court  of  equity  cannot 
entertain  a  claim  for  the  recovery  of  un- 
liquidated damages.  It  la  there  held  that  in 
such  case  a  court  of  equity  should  allow  the 
suit  to  stand  over  until  the  contractor  could 
procure  an  assessment  In  a  court  of  law  of 
the  damages  claimed  by  him.  The  amend- 
ment of  1907  was  obviously  designed  to  af- 
ford a  contractor  a  convenient  and  speedy 
means  to  avail  himself  of  the  benefits  of  a 
claim  of  set-off  or  recoupment;  by  filing 
the  necessary  affidavit  In  this  court  a  claim- 
ant would  be  compelled  to  prcHoptly  put  his 
claim  In  suit  at  law  where  a  defense  by  way 
of  recoupment  of  damages  or  a  set-off  arising 
in  a  different  right  could  be  entertained,  and 
In  the  meantime  the  suit  in  this  court  could 
remain  open. 

It  will  be  observed  that  all  the  contractor 
Is  required  to  do  is  to  file  tbe  necessary  affi- 
davit It  Is  not  stated  where  the  affidavit  Is 
to  be  flled,  but  tbe  inference  may  be  Indulged 
that  it  Is  to  be  filed  with  the  clerk  of  the 
Court  of  Chancery  and  is  to  be  filed  in  the 
pending  equity  suit.  No  provision  Is  made 
In  the  statute  for  notice  to  the  claimant  or 
claimanta  .  It  thus  appears  that  by  filing  the 
necessary  affidavit  a  dismissal  of  the  claim 
<an  be  procured  as  of  rlgbt  unless  suit  is 
tiroaght  by  the  claimant  within  30  days, 
whether  such  claimant  In  fact  ascertains 


CN.J. 

that  tbe  aflldaTit  has  be»  filed  or  not;  for 
no  provlsi<K)  is  made  for  relief  against  a  fail- 
ure to  sue  within  the  time  specified.  Sick- 
ness or  death  of  claimant,  error  of  the  cleric 
in  chancery,  or  other  Justifiable  cause  for  fail- 
ure to  sue  in  time  can  apparently  afford  no 
ground  for  relief  against  the  cmitractor's 
right  of  dismissal. 

Asiy  reasonable  c<Hi8tructlon  of  a  statute 
which  confers  such  important  and  Inflexible 
consequences  npcm  the  mere  filing  of  an  affi- 
davit necessarily  carries  with  it  the  con- 
ception of  a  legislative  purpose  that  the  affi- 
davit 80  filed  shall  clearly  and  exidldtly  dls* 
close  the  existence  of  the  v^  conditions 
which  gave  occasion  for  the  legislative  act 
There  is  no  necesdty  for  or  right  to  the  aid 
of  the  law  court  snd  the  statute  in  quesUoa 
contemplates  no  such  necessity  or  right,  un- 
less a  defense  exists  which  this  court  cannot 
entertain.  When  therefore  the  Legislature  de- 
clared that  the  affidavit  should  set  fiorth  "any 
matter  or  thing  whUib  would  be  a  valid  de- 
fense at  law  on  his  own  bdialf  to  any  suit 
wherein  the  said  claimant  was  plaintiff,  bat 
whl<dt  matter  or  thing  cannot  be  set  up  In  de- 
fense In  sndi  acticm,**  It  necesurily  contem- 
plated an  affidavit  dearly  and  apedflcaUy 
setting  forth  matters  and  things  which  should 
disclose  the  existence  of  such  a  defense,  and 
not  merely  an  affidavit  to  the  effect  that  such 
a  defense  exists  with  no  reasonable  or  ade- 
quate disdosnre  of  the  nature  or  Character 
or  extent  of  sudi  alleged  defense.  To  pat 
the  claimant  to  an  action  at  law  and  Invoke 
the  important  ctmsequences  nairod  In  the 
statfite  tor  his  failure  to  soe  within  the  time 
named  the  Legi^tnre  most  be  aftBumed  to 
have  required  a  real  afBdavit  of  defoise— an 
affidavit  definitely  disclosing  the  defense— 
and  the  defense  ttms  disclosed  should  be  one 
not  available  in  this  court 

The  affidavit  which  was  filed  by  the  con- 
tractor lacks  these  essential  elements.  One 
affldavit  only  was  filed,  and  that  relates  to 
the  daims  of  all  the  several  ^'la^niynfti,  As 
to  the  several  claims  Its  averments  an  as 
follows : 

"Deponent  further  says  that  the  said  Eastern 
Construction  &  Paring  Company  has  a  defense 
to  tbe  claim  of  the  said  National  OredgiiiK  A 
Lighterage  Company  which  cannot  be  set  up 
in  this  action,  to  wit  that  said  company  is 
not  indebted  to  said  National  DredglnK  ft  Ligbt- 
era^e  Company  and  has  made  settiement  in 
full  for  all  it  has  heretofore  owed  said  com- 
pany." 

Not  indebted  and  settlement  in  full  are  de- 
fmses  available  in  this  court 

"Likewise,  that  said  company  Is  not  Indebted 
to  John  Mobr  and  Thomas  Mohr.  trading  as 
Mohr  Bros.,  for  the  reason  that  aU  matters  in 
dispute  between  said  parties  have  been  adjudi- 
cated and  settled  and  there  is  nothing  due  and 
owing  from  said  oompany  to  said  Mohr  Bros.'* 

Adjudicated  and  settled  and  nothing  due 
are  defenses  available  in  this  court 

"Likewise,  that  aald  compai^  is  not  Indebted 
to  Charles  F.  Corey  for  tbe  reason  that  there 
is  nothing  due  and  owing  from  the  said  com- 
pany to  said  Charles  F.  Corey  and  the  companj 
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has  made  final  aetUemrat  of  all  that  bad  been 
doe  and  owing  to  tbe  said  CharleB  F.  Corey." 

These  arerments  clearly  disclose  no  de- 
fense not  here  available. 

"Likewise,  the  said  compaoy  Is  not  indebted 
to  Oarton's  Livery  &  Boarding  Stable  for  the 
reason  that  said  company  has  paid  all  that  was 
due  and  owine  to  the  said  Garton's  Livery  ft 
Boardins  Stable." 

Payment  is  a  defense  avaUable  here. 

"LikewiBSj  that  there  is  nothing  doe  and  owing 
from  the  said  company  to  Mack  Manufacturing 
Company,  and  further  that  the  company  has 
a  counterclaim  against  said  Mack  Manufactur- 
ing Company  for  more  than  is  dne  and  owing 
from  the  said  company,  and  in  fact  that  the 
aaid  Mack  Manafactonng  Companr  is  indebt- 
ed to  the  Baatem  Gonstractton  &  Paving  Com- 

If.  In  fiict  a  connterdalm  emapatlng  In  a 
differait  rl^t  existB  or  is  claimed  as  a  aet- 
off,  a  law  eovit  should  determine  that  is- 
sue ;  bat  the  averment  here  made  contalna 
no  specific  statement  tonchlng  8a<A  connter- 
cialm  or  disclosing  Its  origin  or  nature.  The 
affidavit  is  made  by  the  treasurer  of  the  con- 
tractor, and,  in  the  absence  of  specific  dla- 
closnre  In  the  affidavit  of  the  nature  of  the 
"counterclaim,"  It  is  impossible  to  conclude 
with  certainty  that  bis  conception  of  the 
word  "counterclaim"  may  not  relate  to 
payments  made  by  the  contractor  under  the 
contract  or  to  a  claim  of  less  material  sup* 
piled  or  less  labor  performed  than  Is  claim^ 
In  the  notice  of  lien. 
The  affidavit  then  concludes  as  follows: 
"Deponent  farther  says  that  said  Eastern 
Construction  Company  (contractor)  has  a  valid 
defense  at  law  to  each  of  the  above  claims 
which  defenses  cannot  Iw  set  up  in  tiiis  salt." 

This  averment  is  clearly  without  potency. 
It  Is  Qkt  (pinion  of  a  layman  touching  tbe 
Jorladlction  of  ttiis  court ;  without  a  specific 
disclosure  of  the  ie^maat  claimed,  It  is  ob- 
Tlonsly  without  force. 

I  ana  satisfied  that  the  affidavit  which  tbe 
statute  contemplates  as  sufficient  priq;irio 
vigore  to  remove  a  pending  claim  from  this 
ooort  to  a  law  court  is  an  affidavit  setUng 
fbrOi  specific  tacts— in  the  language  of  tbe 
statute,  "setting  forth  any  matter  or  thing" 
— ^whidi,  if  true,  wlU  disclose  tbe  existence 
of  a  controversy  between  tbe  parties  wUch 
this  court  is  without  pow«  to  determine  in 
the  pending  suit.  Tbe  affidavit  here  In  ques- 
tion does  not  meet  tbgse  requirements. 

I  wiU  advise  an  order  discharging  the  or- 
der to  show  causa 

This  order  will  be  made  without  prejudice 
to  tbe  right  of  the  contractor  to  file  supple- 
mental afildavlts  to  avail  himself  of  the 
priTil^es  conferred  by  tbe  statute.  And,  in- 
dqiiendently  of  tile  statute  should  It  at  any 
time  beftve  final  decree  appear  that  defenses 
exist  whldi  .this  court  cannot  eutertain,  the 
pending  suit  may  be  stayed  to  enable  a  law 
court  to  hear  and  determine  such  issues  In 
accordance  with  the  practice  defined  in 
Norton  V.  Slnkhom,  snpra. 
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CABTBJB  V.  OBNB. 

(Supreme  Judldal  Gourt  of  Maine.    Nov.  28, 
1914.) 

1.  Fbaud  (J  49*)— Actions— Vamawcs. 

There  is  a  fatal  variance  between  an  alle- 
gation that  defendant  falsely  represented  to 
plaintiff  that  his  agent  had  sold  100  copies  of 
plaintiffs  song  in  a  certain  city  and  proof  that 
defendant  stated  that  he  bad  received  a  letter 
from  his  agent  to  that  effect,  nnaccompanled  by 
proof  that  defendant  had  received  no  such  let- 
ter. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  fil  44,  46:  Dec.  Dig.  }  49.*] 

2.  FRAtro  (1 12*)— Actionable  Misbepbesen- 

TATIO  NS— PBOVISE. 

A  statement  by  the  defendant  that  be  would 
sell  the  copies  of  plaintiff's  song,  which  he  pro- 
cured from  her,  in  a  certain  city,  is  a  promise 
for  the  futttre  and  not  a  misrepresentation,  and 
plaintifTa  remedy  is  by  actioD  on  the  contract, 
and  not  in  tort  for  deceit. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dfg.  i  14;  Dec.  Dig.  |  12.*] 

Exceptions  and  on  Motion  from  Superior 
Court,  Cumberland  County, 

Action  by  Grace  M.  Carter  against  Ernest 
B.  Orne.  Judgment  for  the  plaintiff,  and  de- 
fendant excepts.   Exceptions  sustained. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH. BIRD,  HALE7,  HANSON,  and  FHIL- 
BBOOK,  JJ. 

Hinckley  ft  mnckley,  of  Portland,  for 
idaintUt.  Harry  B.  Nixon  and  Jacob  H. 
Bennan,  both  of  Portland,  for  defraidant. 

CORNISH,  J.  It  is  only  necessary  to  con- 
sider the  exception  to  tbe  r^usal  of  the  pre- 
siding Judge  to  order  a  verdict  for  tbe  de- 
fendant 

This  is  an  actkm  of  deceit 

After  reciting  by  way  of  preliminary  state- 
ment that  one  Haggett,  tbe  alleged  agent  of 
the  defendant,  on  Nov^ber  23,  1912,  had 
secured  from  Uie  plalntifl  100  copies  of  a 
stmg  written  by  her,  for  tbe  purpose  <rf 
demonstrattng  the  same  In  Lewlston,  at  an 
agreed  price  of  four  caits  each,  tbe  declara- 
tim  sets  fttrth  tbe  false  representationB  in 
tbese  words: 

"That  on  or  about  the  28th  day  of  November, 
1912,  the  said  Ernest  B.  Ome  came  to  the 
home  of  the  said  plaintiff  and  informed  her  that 
Haggett  received  tbe  100  copies  for  him  and  sold 
them  all  in  Lewiston  while  demonstrating,  and 
he  desired  to  get  another  100  copies  for  the  same 
purpose^  and  agreed  that  the  second  lot  of  100 
copies  should  be  sold  only  In  Lewiston  while  the 
said  Haggett  was  demonstrating  there  and  only 
for  advertising  purposes." 

And  the  declaration  further  alleges  that 
the  misrepresentations  were  made  with  an  in- 
tent to  defraud  tbe  plalntUf,  and  that  the 
defendant  in  fact  tntoided  to  sell  and  did 
sell  tbe  copies  in  Portland. 

[1]  In  tbe  first  place  thvn  Is  a  fatal  vari- 
ance between  the  first  allegation  <MF  false  rep- 
resentation and  the  evidence  In  support  of' 
the  Bune.  Tte  allegation  is  that  the  defend- 
ant informed  the  plaintiff  that  Haggett  had 
sold  the  100  C(V>ies  in  Lewiston,  while  demon- 
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stratlug  there,  but  the  only  eTlden(»  on  this 
point  Is  the  plainturs  own  testimony  that 
the  defendant  said: 

"I  had  a  letter  from  Mr.  Haggett,  askin?  me  if 
I  would  come  to  you  and  get  another  hundred 
copies  of  Regret,  as  .the  first  hundred  that  he  got 
the  Monday  moming  before  had  gtme  Uke  hot 
cakes,"  etc. 

This  falls  fatally  short  of  the  allegation. 
It  does  not  state  that  Hag^tt  had  sold  all 
the  copies,  but  simply  that  Orne  had  received 
a  letter  from  Haggett  to  that  effect,  and  there 
is  no  evidence  to  show  that  be  did  not  rec^ve 
such  a  letter.  So  far  as  the  record  discloses, 
the  defendant's  statement  was  absolutely  true. 
For,  this  reason  this  alleged  misrepresentation 
fails. 

[2]  The  second  alleged  false  statement  re- 
lates not  to  some  material  existing  fact,  bnt 
to  a  promise  tor  the  future.  The  declaration 
sets  forth  that  the  defendant  "agreed  that 
the  second  lot  of  100  copies  should  be  sold 
only  in  Lewiston  while  the  said  Haggett  was 
demonstrating  there  and  only  for  advertis- 
Ing  purpcees."  The  breach  of  this  agreement 
is  really  the  ^st  of  the  complaint,  so  that 
the  plaintiff  has  misconceived  her  remedy. 
It  should  have  been  in  contract  and  not  In 
tort.  A  case  strongly  in  point  Is  Dawe  v. 
Morris,  140  Maaa  188,  21  N.  B.  813,  4  L.  B.  A. 
158,  14  Am.  St  Bep.  401,  where  the  court 
say: 

"A  representation,  in  order  that,  if  material 
and  false,  it  may  form  the  ground  of  an  action 
where  one  has  been  induced  to  act  by  reason 
thereof,  should  be  one  of  some  existing  fact  A 
statement  promissory  in  its  character  that  one 
will  Uiereafter  sell  goods  at  a  particular  place 
or  time,  will  pay  money,  or  do  any  similar  thing, 
or  any  assurance  as  to  what  shall  thereafter  be 
done,  or  as  to  any  further  event  is  not  properly 
a  representation  but  a  contract  for  the  viola- 
tion of  which  a  remedy  la  to  be  sought  by  action 
thereon." 

The  prior  allegation  as  to  the  actual  sale 
of  100  copies,  if  separated  from  the  promise  to 
sell  the  second  lot  also  In  Lewiston,  Is  entire- 
ly unimportant  and  Immaterial  because  if 
the  defendant  had  actually  sold  the  second  lot 
in  Lewiston  as  be  agreed  to  do,  no  action 
could  have  been  maintained  by  reason  of  any 
false  representation  in  regard  to  the  first  lot 
and  no  injury  could  have  resulted  to  the 
plaintiff  thereby.  The  only  injury  claimed 
by  the  plaintiff  la  because  of  the  defendant's 
failure  to  perform  his  agreement,  and  for 
that  injury  the  remedy  sounds  in  contract 
and  not  in  tort  Soss  v.  Beyntdds,  112  Me. 
223.  01  Aa  052. 

Exceptions  sustained. 


WATSON  V.  FRENCH. 

(Supreme  Judicial  Court  of  Maine.    Nov.  23, 
1914.) 

1.  Babbhents  ({  18*)— Wats  or  Nboessitt. 

For  an  easement  or  quasi  easement  to  pass 
by  implication  upon  conveyance  of  property,  it 
must  appear  that  the  easement  is  one  of  strict 


necessity;  mere  convenience,  however  great, 
not  being  sufficient 

[Ed.  Note.— For  other  cases,  see  Ea semen ts, 
Cent  Dig.  §§  50-55;  Dec.  Dig.  {  18.»] 

2.  Basements  (5  18*)— "Way  of  Necessitt." 

^e  test  whether  an  easement  claimed  is 
one  of  necessity  is  whether  the  party  claiming 
the  right  can  at  reasonable  coat,  on  bis  own  es- 
tate, and  without  trespassing  on  his  neighbOM, 
create  a  substitute. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  H  50-55 ;  Dec  Dig.  8  18.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Way  of  Necessity.] 

3.  Easements  (S  18*)— Easements  or  Necxs- 
errr — Imfueo  Chant. 

The  owner  of  a  lot  of  land  abutting  on  a 
street  sold  the  rear  portion  of  the  lot;  the 
grantee  having  access  to  the  street  only  by  a 
right  of  way,  m  which  he  did  not  have  the  fee. 
At  the  time  of  the  sale,  water  from  the  general 
mains  in  the  street  was  supplied  to  the  rear 
portion  of  the  lot  which  was  used  for  a  stable, 
through  a  pipe  that  ran  through  the  portion  re- 
tained by  me  grantor.  Held,  that  an  easement 
of  necessity,  entitling  the  grantee  of  the  rear 
portion  of  the  lot  to  demand  that  the  pipe  be 
undisturbed,  passed  by  implication. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  g§  50-65  ;  Dec  Dig.  1 18.*] 

4.  Watbss  and  Water  Godbses  (fi  184*}— Wa- 
teb  Comp ant— Duty  of. 

While  a  water  company  Is  obliged  to  tm- 
nish  water  to  each  abuttiiu  owner  along  the 
line  of  its  mains,  it  cannot  be  compelled  to  ex- 
tend its  mains  at  the  request  ox  individual 
users. 

<  [Ed.  Note^For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig-  1  280;  Dea  IMg.  | 
1»4.*1 

5.  Easementb  (S  18*)— Wats  of  NfecBsaiTT— 
Gbounds  fob  I^featino. 

Where  it  did  not  appear  that  a  water  com- 
pany would  attempt  to  condemn  a  way  for  its 
pipes  to  plaintiiTa  property,  even  though  It  had 
the  le^l  right  to  do  so,  plaintiffs  easement -of 
necessity  in  a  pipe  running  through  defendant's 
land  and  suppling  liim  with  water  cannot  be 
defeated  on  the  ground  that  it  was  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  K  60-65;  Dee.  Dig.  %  18.*] 

6.  Easements  (8  18*)— Wats  of  Necebsftt- 
Open. 

Where  plaintiff  purchased  a  parcel  of  land 
from  defendant's  grantor,  and  such  parcel  was 
supplied  with  water  by  a  pipe  running  over  the 
land  retained  by  defendant's  grantor,  defendant 
took  the  property  subject  to  plaintiff  s  easement 
of  necessity,  where  the  pipe  was  visible. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  Sg  60-55;  Dec  Dig.  {  18.*] 

7.  Basements  (§  36*>-^oqQisaaKMCi  —  Long 

Continuance. 

An  acquiescence  for  over  19  years  in  plain- 
tiffs  enjoyment  of  an  easement  claimed  to  be 
an  easement  of  necessity,  corroborates  the  claim 
of  a  grant  by  implication. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  §3  77,  78,  88-93 ;  Dec.  Dig.  {  38.*J 

8.  Easements  (§  18*)— Gbant  by  Implication 
— Appubtenance. 

Where  the  owner  of  land  abuttihg  on  a 
street  and  supplied  with  water  from  the  general 
mains  sold  the  rear  portion,  which  had  access 
to  the  street  only  by  a  rigbt  of  way  over  the 
lands  of  another,  the  purchaser's  easement  of 
necessity  in  a  water  pipe  running  across  the 
grantor's  land  cannot  be  defeated  on  the  ground 
that  the  water  was  supplied  by  a  third  person; 
the  case  not  being  similar  to  where  a  grantee  of 
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land  dainu  as  on  appurtenant  easements  to 
whidi  his  grantor  was  not  entltlfld,  the  pur- 
diaser  not  claiming  any  right  in  the  water  it- 
self. 

[Ed.  Note. — For  other  ceaea,  see  Easements, 
Cent  I>lg.ii60-W;  I>e&  Dig.  |  !&•] 

Report  from  SnprenM  Jodldal  Ooar^ 
AiooBtook  Coun^.  in  S!qidt7> 

Bill  1^  John  Watson  against  Walter  J. 
Freneb.  On  r^ort  Decree  for  comidalnaDt 

AxgaeA  before  SAVAGE,  G.  J.,  and  COR- 
NISH. BIRD,  HAIiBT,  HANSON,  and  PHIL- 
BROOK.  JJ. 

Uadigan  ft  Pierce,  of  Houlton,  for  com- 
plainant Hersey  &  Barnes,  of  Boulton,  for 
respondent 

COBNISH,  J.  The  rights  of  the  parties 
In  this  case  are  to  be  determined  by  the  con- 
struction of  a  certain  deed  glren  by  Albion 
P.  Heywood  to  the  plaintiff  on  June  13, 1893. 
Prior  to  that  time  the  premises  of  both  the 
plaintiff  and  defendant  belonged  to  Heywood, 
the  common  grantor,  who  on  that  date  con- 
veyed the  rear  portion,  with  a  stable  there- 
on, to  the  plaintiff,  and  retained  the  front 
porticm,  with  the  opera  bonse  thereon,  ad- 
joining Court  street  The  plaintiff  was  also 
granted  the  right  In  common  with  Heywood 
and  others,  "to  use  said  passageway  along 
the  north  side  of  said  George  Gary's  lot,  and 
also  the  right  to  use  a  passage  between  the 
premises  herein  conveyed  and  the  opera 
house,  some  12  or  16  feet  wide." 

The  following  diagram  will  explain  the  slt- 
aatton: 
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When  the  Honlton  Water  Company  install- 
ed Its  system  in  1887,  Heywood  made  con- 
nection on  June  6th  of  that  year  with  the 
Conrt  street  main,  by  means  of  a  two-inch 
pipe  which  enters  the  opera  house  cellar  un- 
der the  front  wall,  and  rises  up  and  runs 
across  the  cellar  on  top  of  the  concrete  floor 


to  a  point  near  the  rear  wan,  and  there  is 
connected  with  a  three-fourths  Inch  pipe  that 
drops  down  under  the  cellar,  the  rear  wall, 
and  the  passageway,  and  comes  up  into  the 
stable.  The  larger  pipe  supplied  the  opera 
house,  and  the  smaller  the  stable.  This  was 
the  situation  when  the  plaintiff  occupied  the 
stable  as  a  tenant  of  Heywood  for  several 
years  prior  to  his  purchase  in  1893.  It  was 
the  situation  when  he  par<±Jised,  and  it  re- 
mained unchanged  after  his  purchase  dur- 
ing the  lifetime  of  said  Heywood,  and  after 
bis  decease,  until  July,  1912,  when  the  de- 
fendant, as  purchaser  from  the  heir  at  law 
ot  Heywood,  shut  off  the  supply  to  the  plain- 
tiff's stable. 

[1  -3]  This  bill  In  equity  was  brought,  ask- 
ing that  Qie  defoidant  be  enjoined  "from  in- 
terfering with  or  preventing  the  repairing' 
and  restitution  said  plaintiff  of  the  said 
water  connection  wherever  necessary,  and 
from  interfering  with  the  entry  of  &e  plain- 
tiff on  the  premises  of  the  d^endant  for  tluit 
purpose,  and  from  interfering,  Injnrli^,  or 
^nuiging  In  any  way,  either  perscmally  or 
by  his  agttits,  servants,  or  employes,  the  said 
connection  or  the  flov  of  water  from  the 
main  of  the  Hbulton  Water  Company  throngh 
the  pr^nises  of  the  defendant  to  the  stable 
of  the  xOaintUt" 

The  precise  questlcai  Involved  Is  vh^ber, 
under  the  tacts  of  this  case  and  under  the 
clrcnmstances  and  conditlonB  existing  when 
the  deed  was  executed,  the  plalntUt  bad  an 
implied  grant  ot  the  right  to  have  Uie  wa- 
ter pipes  remain  as  at  the  time  of  convey- 
ance, or  at  least  In  some  other  situation 
equally  adapted  to  conveying  water  to  the 
plalntUTs  pronlses ;  In  other  words,  whether 
the  plaintiff  has  an  easement  by  necessity. 

The  vital  question  Is:  Did  the  parties  In- 
tend that  the  right  now  claimed  by  the  plain- 
tiff should  he  granted)  In  our  oiiinion  tb^ 
did. 

The  basis  of  the  plalntlfF's  claim  la  the  pre- 
sumption of  a  grant  arising  from  all  the  cir- 
cumatances  of  the  case.  This  is  but  the  ap- 
plication of  the  general  principle  that  the 
grant  of  a  thing  is  presumed  to  include  and 
carry  with  it  as  an  incident  of  the  grant 
whatever  right  the  grantor  had  in  connection 
with  it  and  could  convey  by  apt  words,  with- 
out which  the  thing  granted  would  prove 
practically  useless  to  the  grantee.  One  of 
thet>e  circumstances,  and  oftentimes  the  con- 
trolling one.  is  the  necessity;  and,  however 
lenient  other  courts  may  be  in  defining  the 
degree  of  necessity  which  must  exist  in  or- 
der to  raise  the  implication  that  the  easement 
or  quasi  easement  passes,  as  In  New  Jersey 
(TooUie  V.  Bryce,  W  N.  J.  Eq,  589.  25  Ati. 
182)  and  in  New  York  (Spencer  v.  Kilmer,  ISl 
N.  Y.  390,  45  N.  B.  865),  the  rule  has  been 
firmly  established  In  this  state,  and  has  been 
reiterated  in  many  cases,  from  Warren  v. 
Blake,  64  Me.  276,  69  Am.  Dec.  748,  to  Doten 
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V.  Bartlett,  107  Me.  361,  78  Atl.  456,  32  L.  R 
A.  (N.  S.)  1075,  that  there  can  be  neither  Im- 
plied grant  nor  Implied  reserratlcHi  unless 
the  easement  be  one  of  strict  necessity.  Mere 
convenience,  however  great,  is  not  sufficient 

This  rule  has  been  applied  In  cases  of  right 
of  way  of  necessity,  as  in  Whitehouse  v. 
CummlQ!;s,  83  Me.  91,  21  Atl.  739,  23  Am.  St 
Rep.  750;  Klngsley  v.  Land  Co.,  89  Me.  279, 
29  Atl.  1074,  25  L.  R.  A.  502;  Hlldreth  v. 
Googlns,  91  Me.  227,  39  AU.  550;  In  case  of 
stairway,  Stillwell  t.  Foster,  80  Me.  333.  14 
Att  731;  and  of  drainage,  Dolllff  v.  B,  &  M. 
R.  R.  68  Me.  173.  And  the  test  of  necessity 
la  whether  the  party  claiming  the  right  can, 
at  reasonable  cost,  on  his  own  estate,  and 
without  tresitasslng  on  his  neighbors,  create 
a  substitute.  See  cases  supra,  and  In  case 
of  a  chimney,  Buss  t.  Dyer,  125  Mass.  287; 
a  drain.  Randall  v.  HcLaughlln,  10  Allen 
(Mass.)  868,  and  Thayer  v.  Payne^  2  Cosh. 
(Mass.)  827. 

Apidylng  this  teat  in  the  case  at  bar,  neces- 
sity In  ItB  strictest  sense  is  seen  to  exist 
It  could  not  be  seriously  contended  that  a 
water  supply  to  a  stable  from  some  source 
Is  not  an  absolute  necessity,  and  the  evldrace 
here  Is  uncontradicted  that  the  only  avail- 
able source  Is  by  means  of  the  pipe  passing 
th rough  the  opera  house  cellar  and  connect- 
ing the  pipe  extendlqgr  to  the  stable  with 
the  main.  If  the  plaintiff's  land  extoided 
to  tibe  street,  It  might  with  reason  be  said 
that  he  should  secure  his  suroly  direct  from 
the  street  main.  But  his  land  is  situated 
about  125  feet  back  from  the  street  snd 
his  only  means  of  Ingress  and  egress  Is  over 
a  private  way,  In  which  he  has  only  a  right 
of  passage  In  common  with  others.  Such  a 
right  of  passage  constitutes  a  limited  ease- 
ment, and  gives  him  no  right  in  the  soli,  so 
that  be  could  lay  pipes  in  It  to  connect  with 
the  street  main.  He  would  be  a  trespasser, 
should  he  attempt  it  On  all  other  sides 
his  lot  is  bounded  by  land  of  other  parties 
over  which  be  has  no  rights. 

[4,  S]  The  defendant  suggests  that,  if  the 
plaintiff  should  apply  to  the  Water  Company 
for  service,  that  company  would  take  the 
necessary  intervening  land  by  right  of  emi- 
nent domain,  and  render  the  service  desired. 
We  do  not  think  this  argument  rehioves  the 
necessity,  and  for  several  reasons. 

In  the  first  place,  it  Is  doubtful  whether 
the  Houlton  Water  Company  under  Its  charter 
(Prlv.  &  Sp.  L.  1878-80.  c.  227)  has  the  legal 
right  to  condemn  land  of  a  private  individu- 
al in  order  to  construct  a  service  pipe  to  one 
taker.  In  the  second  place,  there  la  no  evi- 
dence that  the  company  would  attempt  to 
do  this,  even  if  It  has  the  legal  right  to  do 
so.  The  suggestion  of  defendant  is  a  mere 
assumption.  There  Is  no  evidence  of  the 
fact  And  in  the  third  place,  while  a  water 
company  Is  obliged  to  furnish  water  to  each 
abutting  owner  along  the  line  of  its  mains 
(Bobbins  t.  Railway  Ckk,  100  M&  486;  82 


AtL  136,  1  L.  R.  A.  [N.  S.]  068),  it  is  not 
compelled  to  extend  Its  mains  at  the  request 
of  Individual  takers  (Moore  v.  City  Council 
[Ky.]  105  S.  W.  926;  Lawrence  v.  Richards, 
111  Me.  95,  88  Atl.  92,  47  L.  R.  A.  £N.  S.] 
654).  This  suggested  refuge  is  therefore  too 
remote,  indefinite,  and  uncertain  to  be  of 
any  practical  value  in  determining  the  Ques- 
tion of  necessity.   That  fact  still  remains. 

[6]  A  second  fact  to  be  ^nsldered  In  deter- 
mining the  question  of  Implied  grant  Is  that 
the  water  pipe  was  open  and  visible.  The 
rule  laid  down  in  Whiting  t.  -  Oaylord,  68 
Conn.  337,  34  AtL  86,  00  Am.  Bt  Bftp.  87, 
Is  as  follows: 

"The  American  cases  have  with  almost  entire 
unanimity  limited  easementB  by  implied  grant 
to  such  as  were  open,  visible,  such  as  wonld  be 
apparent  to  the  ordinary  observer,  continuoas, 
and  necessary  to  the  enjoyment  of  the  estate 
granted  or  retained." 

And  the  same  dement  of  vifllUUty  is  rec- 
ognized In  the  recent  case  of  Brown  t.  Dick- 
ey. 106  M&  07,  7S  AtL  382,  when  this  court 

say: 

"An  implied  grant  of  an  easement  in  favor  of 
a  grantee  arises  from  circumstances  where  at 
the  time  of  the  conveyance  the  grantor  was  the 
owner  of  land  constituting  both  the  dominant 
and  servient  estates.  Two  dajBses  are  recog- 
nized— one  called  Quasi  easements,  which  are 
existing  conditions  in  the  land  retained,  the  con- 
tinuance of  which  would  be  so  clearly  beneficial 
to  the  land  conveyed  thar  they  would  be  pre- 
sumed to  be  Intended.  These  easemoita  must 
be  such  as  are  apparent  in  the  sense  of  being 
indicated  by  objects  which  are  necessarily  seen 
or  would  be  ordinarily  observable  by  persons 
familiar  with  the  premises." 

In  the  case  at  bar  the  water  pipe  was 
plainly  visible.  Its  purpose  was  apparent  and 
when  the  defendant  purchased  the  servloit 
tenement  he  must  have  been  folly  apprtsed 
of  the  situation. 

[7]  The  third  drcumstanoe  of  strong  cor- 
roborating force  is  to  be  found  In  the  fact 
that  from  the  time  the  water  pipes  were 
first  Installed,  in  June,  1887,  down  to  July, 
1912,  the  plaintiff  and  bla  predecessors  have 
enjoyed  the  use  of  the  water  flowing  in  iden- 
tically the  same  manner.  During  10  years 
of  that  period,  from  1893  to  1912,  the  plain- 
tiff has  been  the  owner  of  the  dominant 
tenement,  and  during  the  most  of  that  time 
Heywood,  his  grantor,  was  the  owner  of  the 
servient  tenement,  and  yet  the  plaintiff's 
right  to  have  the  water  thus  flow  to  him 
has  never  been  questioned  until  the  defend- 
ant shut  off  the  supply  In  July,  1012,  which 
was  the  occasion  of  these  proceedings.  This 
fact  of  continuous  and  unquestioned  user 
for  so  long  a  period  of  time  fortifies  the  con- 
tention of  a  grant  by  implication. 

[S]  The  defendant  however,  contends  that 
whatever  the  rights  of  the  plaintiff  might 
have  been  if  the  source  of  supply  was  upon 
the  defendant's  land,  no  easement  was  cre- 
ated here,  because  the  defendant  neither 
owned  nor  controlled  such  source.  This  con- 
tention falls  to  note  the  distinction  between 
the  passing  of  an  easement  as  an  appurte- 
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nance  and  by  Impllcatlozi.  The  reason  why 
a  deed  Is  held  not  to  convey  as  an  appurte- 
nance rights  in  lands  other  than  of  the 
grantor  Is  that  the  habendum  clause  cannot 
enlarge  the  grant,  and  If  rights  in  another's 
land  have  already  accrued  and  become  a  part 
of  the  estate  granted,  before  the  deed  is 
glv^,  then  they  pass  with  It;  otherwise 
not.  This  Is  familiar  law,  as  In  Spauldlng 
T.  Abbot,  55  N,  H.  423,  where  the  defendant 
conveyed  to  the  plalntUf  a  tract  of  land  with 
buildings  thereon,  supplied  with  water  from 
a  spring  on  the  land  of  H.  by  an  aqueduct, 
and  It  was  held  In  an  action  for  covenant 
broken  that  the  word  "appurtenances"  In 
the  habendum  could  not  be  construed  to  con- 
vey an  easement  In  the  land  of  H.  which,  not 
having  ripened  into  a  legal  right,  had  not 
become  legally  attached  to  the  premises  con- 
veyed. The  same  rale  was  followed  In  Bum- 
stead  T.  Cook,  169  Mass.  410,  48  N.  E.  767,  61 
Am.  St  Rep.  298,  also  an  action  for  covenant 
broken,  where  It  was  held  that  where  A. 
buys  Land  of  B.,  who  has  previously  con- 
nected the  land  unlawfully  with  a  public 
sewer,  no  right  to  use  the  sewer  passes  as 
an  appurtenance,  as  he  had  no  right  In  It 
which  he  could  ccoivey.  But  this  Une  of 
cases,  the  soundness  of  which  is  not  con- 
troverted, has  no  application  to  the  case  at 
bar.  The  plaintiff  here  Is  not  claiming  as 
an  appurtenance  some  right  in  the  land  of 
a  third  party,  but  simply  as  an  easement  by 
necessl^  the  right  to  have  the  water  pipe 
mpplylng  the  granted  premises  remain  in 
the  same  condition  as  when  the  deed  was 
given.  The  plaintiff  does  not  claim  that  any 
easement  in  the  water  itself  was  granted  as 
an  appurtenance  under  his  deed,  but  does 
dalm  an  easement  In  the  maintenance  of  the 
pipe,  whereby  the  water  can  continue  to  flow 
to  his  premises  In  the  same  manner  as  when 
they  were  bought  In  1893.  In  short,  he  does 
not  ask  an  easement  In  what  his  grantor  did 
not  own  and  control,  but  in  what  he  did. 
The  source  of  supply  being  a  public  service 
corporation,  he  Is  thereby  assured  that  his 
necessities  will  be  met.  The  plalntlfF's  rights 
In  the  pipe  Independent  of  the  source  of  sup- 
ply are  established  by  authority. 

In  Phllbrick  v.  Ewlng,  97  Mass.  133,  the 
court  held  that  pipe,  even  extending  through 
land  of  a  third  party,  passed  as  a  fixture 
annexed  to  the  house,  and  the  fact  that  the 
owner  of  the  house  had  no  right  to  the  wa- 
ter except  by  contract  did  not  aflFect  his  right 
of  property  In  the  pipe. 

In  Johnson  v.  Knapp,  146  Mass.  70,  IS  N. 
E.  134,  the  distinction  is  sharply  made  In 
that  ease,  when  the  deed  was  given,  an  aque- 
duct or  pipe  led  from  a  well  or  spring  on 
the  lot  of  one  Emory,  through  the  Williams 
lot,  to  the  land  conveyed  to  the  plaintiff,  and 
through  and  beyond  that,  and  through  the 
Flint  lot  and  the  Clark  lot,  to  the  dwelling 
house  upon  the  Puueroy  lot,  and  supplied 
water  fran  the  Bmory  spring  to  the  dwelling 


house  upon  each  of  these  lots.  In  discuss- 
ing the  rights  of  the  parties  the  court  say: 

"It  is  true  that  the  grant  by  Emory  to  Wil- 
liam BrookB  was  limited  to  the  right  to  take 
water  for  the  use  of  the  plaintiff's  land,  and 
that  the  right  to  take  water  for  the  use  of  the 
Pomeroy  house  was  not  appurtenant  to  the 
plaintiff's  land,  and  Carpenter,  as  owner  of 
that  land,  had  no  right  to  grant  it,  and  a  grant 
of  it  cannot  be  Implied,  so  as  to  create  an  ease- 
ment in  the  land.  But  the  right  to  maintain 
pipes  in  the  land  is  distinct  from  the  right  to 
take  water  from  the  aqueduct  on  the  land,  and 
is  a  right  which  Carpenter  could  have  granted 
without  the  right  to  take  the  water.  The  right 
to  take  the  water  could  be  derived  only  from 
the  owner  of  the  Emory  land;  the  right  to 
maintain  the  pipes  could  be  derived  only  from 
the  owner  of  the  plaintiff's  land,  and  a  grant  of 
the  latter  witboat  a  Krant  of  the  former  may 
be  implied.  *  *  *  We  think  that  a  grant  of 
the  right  to  maintain  the  pipe  in  the  puuntUTs 
land  was  implied  in  the  deed  to  Pomeroy." 

The  same  case  was  again  before  the  court 
in  150  Mass.  267,  23  N.  E.  40,  where  upon  ad- 
ditional facts  presented  a  different  conclu- 
sion was  reached  as  to  the  rights  in  the 
spring,  and  the  implication  of  a  grant,  but 
in  no  way  overruling  the  previous  dedslon, 
so  far  as  the  above  quotation  is  concerned. 

Without  further  discussion,  It  is  sufficient 
to  say  that  the  facts  in  the  case  at  bar  fully 
conform  to  the  requirements  In  the  decided 
cases  and  warrant  the  conclusion  of  an  im- 
plied grant   The  entry  must  therefore  be: 

BUI  sustained,  with  costs. 

Perpetual  injunctlm  to  issue. 

Decree  acootdingly. 


FIELDS  V.  MITOUEliL. 

(Sapreme  Judicial  Court  of  Maine    Nor.  28, 
19140 

IiTTAKTs  (S  10*)— DisABiLinn— EvniCT  or 

MaBBIAQB— OONVKTAHCB  OV  PBOPEBTT— DlB- 
AirmUANCK  OF  SaIiK. 

In  view  of  the  earlier  statutes  which  first 
relieved  married  women  of  the  disability  of 
coverture,  and  later  specifically  relieved  them 
of  the  dieability  of  infancy,  a  married  wonum, 
who,  while  under  the  age  of  21  years  sold  and 
conveyed  real  estate,  cannot  rescind  the  sale 
on  reaching  her  majority  under  Kev.  St  c.  63, 
§  1,  which  is  a  coDdenaation  of  the  earlier  stat- 
utes and  declares  that  a  married  woman  of  any 
age  may  own  in  her  own  right  real  and  per- 
sonal property,  and  may  sell  and  convey  the 
same  without  the  assent  of  hw  hndwnd. 

[Ed.  Note.— For  other  cases,  see  Infanta,  Gent 
Dig.  8  11 ;  Dec.  Dig.  |  10.»] 

Case  Reserved  from  Supreme  Judldal 
Court,  Cumberland  County  at  Law. 

Action  by  Marion  E.  Fields  against  Lewis 
M.  Mitchell.  Case  reserved.  Judgment  for 
defendant 

Argued  before  SAVAOO,  C.  J.,  and  COR- 
NISH, BIRD.  HALDT,  HANSON,  and  PHIL- 
BBOOE,  33. 

Harry  E.  Nixon  and  Jacob  B.  Berman, 
both  of  Portland,  for  plaintiff.  Reynolds  & 
Sanborn,  of  Portland,  for  defendant 
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CORNISH,  T.  The  sole  question  to  be  de- 
termined In  this  case  Is  whether  a  married 
woman  under  the  age  of  21  years  can  sell 
and  convey  real  estate  and  after  arriving  at 
the  age  of  21  can  disaffirm  the  sale  and  re- 
cover the  property  back.  If  she  can,  then 
this  action  can  be  maintained,  otherwise  not 

This  question  is  one  of  statutory  construc- 
tion. 

B.  S.  c.  63,  S  1,  provides  as  follows: 
"A  married  woman,  of  any  age,  may  own  in 
her  own  right  real  and  personal  estate  acqoired 
by  descent,  gift  or  purchase;  and  may  manage, 
sell,  convey,  and  devise  the  same  by  will,  with- 
out the  joinder  or  assent  of  her  husband,"  etc 

OSie  plalntur  contends  that  the  phrase  "a 
married  WMnan  <»F  any  age"  should  be  Inter- 
preted to  mean  "of  any  lawful  age,"  tluit  is, 
one  who  has  attained  her  majorl^;  while 
the  defendant  claims  that  the  words  mean 
predsely  what  they  say,  "of  any  age,"  wheth- 
er under  21  or  over. 

This  Is  the  Issue,  and  a  careful  examina- 
tion of  the  history  of  this  l^clslatlon  saa- 
tains  the  tilalm  of  the  defendant. 

At  common  law  the  plaJntlfl  would  have 
been  under  two  diaablUtlee— coverture  and 
Infiincy.  In  1844  the  L^slature  passed  an 
act  removing  in  part  the  (Usability  of  cover- 
ture, viz.: 

"Section  1.  Any  married  woman  may  become 
seised  or  posgessed  of  any  property,  real  or  pep- 
Bonal,  by  direct  bequest,  demise,  gift,  purchase 
or  distribution,  In  hfir  own  name,  and  as  of  her 
own  propwty:  pionded.  It  shall  be  made  to 
appear  by  sudi  married  woman,  in  any  issue 
touching  the  validity  of  her  title,  that  the  same 
does  not  in  any  way  oome  from  the  hnsl>and  aft- 
er coverture. 

"Sec.  2.  Hereafter,  when  any  woman  possess- 
ed of  property,  real  or  personal,  shall  marry, 
such  property  shall  continue  to  her  notwith- 
standiog  her  coverture,  and  she  shall  have,  hold 
and  possess  the  same,  as  her  separate  property, 
exempt  from  any  liability  tta  the  debts  or  con- 
tracts of  the  husband." 

Pub.  Iawb  1844,  c.  117. 

This  act  gave  married  women  the  right  to 
hold  property  in  their  own  name,  and  a  mib- 
sequent  act,  passed  In  iStS2,  gave  them  the 
right  to  dispose  of  it,  namely: 

"Secti<m  1.  Any  married  wonum  who  la  or 
may  be  seised  and  possessed  of  property,  real 
or  personal,  as  provided  for  in  the  acts  in  which 
this  is  additional  shall  have  power  to  lease, 
sell,  convey  and  dispose  of  the  same,  and  to 
execute  all  papers  necessary  thereto  in  her  own 
name,  as  if  she  were  unmarried,  and  no  action 
shall  be  maintained  by  the  husband  of  any 
such  married  woman  for  the  possession  or  value 
of  any  property  held  or  disposed  of  by  her  in 
manner  aforesaid."   Pub.  Laws  1852,  c.  22T. 

This  act  took  effect  February  23,  1852.  It 
does  not  in  terms  say  that  married  women 
under  the  age  of  21  may  sell  and  dispose  of 
their  own  property,  so  that  while  the  disa- 
bility of  coverture  had  been  to  a  great  extent 
removed,  that  of  Infancy  might  still  remain 


in  doubt  But  the  same  Legislature  on 
April  26,  18S2,  passed  another  act  that  re- 
moved In  clear  and  unambiguous  terms  the 
disability  of  infancy.  Public  Laws  iaS2,  c. 
291,  S  3,  provides: 

"Any  married  woman  under  the  age  of  twen- 
ty-one years  shall  have,  and  may  exercise,  all 
the  rights,  privileges  ana  powers  enumerated  In 
the  several  acts  now  in  force,  securing  to  mar- 
ried women  their  rights  in  property  in  the  same 
manner,  and  with  the  same  effect,  as  though 
she  were  of  full  age." 

The  act  of  February  23,  1862,  was  in  force 
at  the  time  of  the  passage  of  this  last  act 
and  therefore  came  under  Its  provisions. 

Since  that  date  In  this  state  all  married 
women  have  possessed  the  same  rights  re- 
garding the  sale  of  their  property  whether 
under  21  years  of  age  or  over.  In  the  Re- 
vision of  1857,  these  statutes  were  condensed, 
but  the  meaning  was  preserved .  In  these 
words: 

"A  married  woman,  of  any  age,  may  own  in 
her  own  right,  real  and  personal  estate  acquired 
by  descent,  gilt,  or  pnrehaae,"  etc.  B.  S.  1867, 
c.  61,  1 1. 

And  the  BBSte  l&ngiuge,  unmodlfled  and 
unamended,  has  beea  retained  in  the  sobee- 
quent  revisions,  B.  S.  1871,  c  01,  f  1 ;  B.  8. 
188S,  a  61,  t  1;  B.  &  1908,  a  63.  1  1. 

A  study  therefore  of  the  original  act  from 
which  the  ^eeont  statute  la  derived  leads  to 
the  inevitable  conclusioD  that  the  sale  of  real 
estate  by  a  married  Infant  is  not  Toldabla 
on  the  ground  of  infancy. 

We  ham  not  overlooked  the  deddon  in 
Cummlngs  v.  Everett,  82  Me.  260, 19  AtL  466. 
holdins  that  under  B.  8.  a  61,  i  4,  a  married 
woman  under  the  age  of  21  years  la  not  lia- 
ble on  ber  executory  contracts  It  is  to  be 
observed,  however,  that  that  decision  dcq^ends 
upon  the  construction  of  the  language  of  an- 
other section  than  tiie  one  in  the  case  at  twr, 
originally  PubUc  Laws  1866-68,  c  62.  This 
read,  "Any  married  woman,"  etc.,  and  the 
court  held  this  to  mean  any  married  woman 
of  lawful  age.  But  the  attention  of  the  court 
was  not  called  to  Public  Laws  1862.  c.  291. 
removing  the  disability  of  In&ney,  nor  la  it 
mentioned  in  the  opinion.  This  omission  may 
have  occurred  because  that  act  although  most 
Important  and  far-reaching,  is  not  induded 
in  the  annotations  of  chapter  61  in  the  Be- 
vislon  of  1S57.  Had  the  attention  of  the 
court  been  called  to  it,  the  reason  for  the 
change  from  "any  married  woman"  to  "a 
married  woman  of  any  age,"  In  section  1, 
which  seems  to  have  been  obscure  to  the 
court,  would  have  been  clearly  revealed,  end 
the  result  might  have  been  different  In  any 
event  the  opinion  in  that  ease  must  be  modi- 
fied so  far  as  Is  necessary  to  be  conalBtent 
with  the  principle  here  announced. 

Judgment  for  defendant 
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THUBSTON  V.  OABTBB. 

(Supreme  Jnaidal  Conit  of  Maine.    Nor.  23, 
1914.) 

1.  AlflUALS  <5  84*)— INJUBIBB  TO  OtHEB  ANI- 

luxa— RioHT  TO  Knx  —  "DouBsno  Am- 

MAL8  " — "Domestic." 

A  cat  is  a  "domestic  animal"  within  Fab. 
hartn  1909,  c.  222,  {  17.  providing  that  an;  per- 
flon  may  lawfully  Kill  a  dog  found  worrying, 
woonding,  or  killing  any  domestic  animal  when 
the  dog  is  ootside  of  the  indosare  or  immediate 
care  of  Its  owner  or  keeper,  as  there  ii  nothing 
to  indicate  that  the  term  "domestic"  la  used  in 
other  than  its  ordinary  and  popular  meaning, 
and  the  term  in  its  popular  meaning  la  a  broad 
fme,  meaning  Inhabiting,  belonging  or  relating  to 
the  honse  or  honsehola  or  bousdiold  affain,  do- 
nmticated,  tame  as  diatingalshed  from  wild,  liv- 
ing in  or  near  the  habitations  of  man  or  by 
habit  or  special  training  in  association  with  man. 

[Ed.  Note.— For  other  cases,  see  Animala, 
Cent  Dig.  SS  282,  286,  287 ;  Dec.  Dig.  §  84.* 

For  other  definitions,  see  Words  and  Phrases, 
Slnt  and  Second  Seriea,  Domestic  Animala; 
Domestic.] 

•2.  Taxation  (H  70*)— Pnoprarr  Sttbjwjt— Aw- 
ncALs— Gatb. 

Whfle  cats  are  not  enumerated  by  name  as 
subjects  of  taxation  in  the  statutes,  oie  general 
language  of  the  statutes  Is  sufficirat  to  Include 
them,  even  though  the  owner  has  but  a  aualided 
property. 

(Ed.  Note.— For  other  caseiL  see  Taxation. 
Gmt  Die.  i  US;  Dee.  DigTiiTO.*] 

Exceptions  from  Supreme  Judicial  Court, 
Knox  Ooonty,  at  Law. 

Action  by  Carl  W.  Thurston  against  Alonzo 
A.  Garter.'  Directed  verdict  for  ditfendant, 
and  plalntUC  brings  exertions.  Bxceptions 
orermled. 

Argued  before  SAVAOB,  0,  and  COB- 
NISH,  BIRD,  HAIiBT,  HANSON,  and  PHIL- 
BBOOK,  JJ. 

L.  M.  Staples,  of  Washington,  for  plalntifT 
Frank  B.  Miller,  of  BocUand,  tor  defendant 

BIRD,  J.  [1]  This  action  of  trespass  Is 
brought  for  the  recovery  of  damages  for  the 
killing  of  the  fox  hound  of  plaintiff  by  de- 
fendant The  latter,  in  justlflcatlon,  under 
Fab.  Laws  1909,  c.  222,  {  17,  claimed  that  he 
shot  and  killed  the  plalntlfTs  dog  while  it 
was  diaaing  and  worrying  a  cat  belonging  to 
and  upon  the  land  of  the  defendant  After 
the  Introduction  of  all  the  evidence,  the  court 
ordered  a  verdict  for  defendant  To  this  di- 
rection, plalnUff  filed  his  bill  of  excepttons  In 
which  it  Is  stipulated  that  If  a  cat  Is  a  domes- 
tie  animal,  the  ruling  below  Is  to  stand,  oth- 
erwise Judgment  is  to  be  entered  for  plaintiff 
in  the  sum  of  $60. 

That  portion  of  section  17,  c.  222,  Pub. 
Laws  1909,  which  defendant  inrokeB  is  as 
follows: 

"Any  person  may  lawfully  ^11  a  dog  which 
*  *  *  is  found  worrying,  wounding,  or  killing 
any  domestic  animal,  when  said  dog  is  outside 
of  the  inclosnre  or  Immediate  care  m  its  owner 
or  keeper." 

The  enactment  Is  entirely  free  from  techni- 
cal words  or  phrases.   It  Is  therefore  to  be 


construed  according  to  the  common  meaning 
of  the  language.  R.  S.  c.  1,  i  6,  subd.  1; 
State  T.  Harrlman,  75  Me.  667,  46  Am.  Bep. 
423.  "Domestic"  has  been  variously  defin- 
ed by  lexicographers,  but  with  substantial 
uniformity  of  meaning.  "Inhabiting  the 
house,  not  wild."  Johnson's  Dictionary. 
"Belonging  to  the  house  or  household;  do- 
mesticated; tame."  Standard  Diet  "Living 
In  or  near  the  habitations  of  man ;  domeeti* 
cated ;  tame  as  distinguished  from  wild ;  Ut- 
lug  by  habit  or  special  training  In  association 
with  man."  Webster's  New  Int  Diet.  "Relat- 
ing to  or  belonging  to  the  home  or  household, 
or  to  household  affairs."  Cent.  Diet  "Per- 
taining, belonging,  or  relating  to  a  house." 
Black's  Law  Diet  See,  also,  Kimball  v.  Wa- 
ter Co.,  107  Me.  467,  469,  78  Atl.  866.  32  L. 
R.  A.  (N.  a.)  805.  It  iB  a  broad  term ;  Os- 
bom  T.  Lenox,  2  Alien  (Mass.)  W7,  209. 

The  cat  is  defined  as  "A  domestic  animal 
that  catches  mice."  Johnson's  Diet  "A  well- 
known  domesticated  carnivorous  mammal, 
kept  to  kill  mice  and  rats  and  as  a  house 
pet"  Standard  Diet  "A  carnivorous  quad- 
ruped (fells  domesttca)  which  has  long  been 
kept  by  man  In  a  domestic  state,  as  a  pet  and 
for  catching  rats  and  mice;  *  *  •  [it]  Is 
not  known  In  the  wild  state."  Webster's  New 
Int  Diet 

The  time  of  its  first  domestication  is  lost 
In  the  mists  of  the  dawn  of  history,  but  it  is 
apparent  that  the  cat  was  a  domestic  animal 
among  the  early  Egyptians,  by  whom  it  came 
to  be  regarded  as  sacred,  as  evidenced  by  the 
device  of  Gambyses  during  his  Invasion  of 
Egypt  B.  C.  626  or  627,  which  could  scarcely 
have  been  fMdble  if  the  animal  was  Oien 
wild.  From  that  day  to  this  it  has  hem  a 
dweller  in  the  b(nn«  of  men.  In  no  other  ani- 
mal has  affection  for  home  been  more  strong- 
ly developed,  and  in  none,  when  abaesit  from 
home,  can  tito  animus  rerertendi  be  more 
surely  assumed  to -exist 

"But  the  common  law  has  •  •  •  adopted 
the  teat  laid  down  by  Puffendorf,  by  referring 
the  question  whether  the  animal  b«  wild  or  tamt 
to  our  knowledge  of  his  babita,  derived  from  fact 
and  experioicel"  2  Kent,  %  849. 

It  Is  clear,  therefore^  from  the  popular 
meaning  of  the  word  "domestic"  and  from 
our  knowledge  of  its  habits  gained  from  fact 
and  experience  that  the  cat  is  a  domestic  ani- 
mal. 

In  the  Laws  of  England  it  la  laid  down 
that  "the  common  law  follows  the  clvtl  law 
in  classifying  animals  In  two  divisions  as  fol- 
lows : 

"(1)  Domestic  or  tame  (domitse  or  mansuetn 
naturae).  This  class  Includes  cattle,  horses, 
sheep,  goats,  pigs,  poultry,  cats,  dogs,  and  all 
other  animals  which  by  habit  or  braining  live 
hi  association  With  man.  1  Halsbury,  365." 

And  following  this  definition,  the  same  au- 
thor declares  that: 

"Domestic  animals,  like  other  personal  and 
movable  chattels,  are  the  subject  of  absolute 
property.    The  owner  can  maintain  trover  for 
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tbem,  and  retaiiu  his  property  in  thou  If  they 
•tray  or  are  lost"  Id. 

See,  also,  Tates  t.  Hlgelos,  L.  B..  1  Q.  B. 
D.  1890, 166;  Harper  T.  Mardca,  L.  B.  1S9.  2 
Q.  B.  D.  U»,  S22,  823. 

But  It  Is  urged  Uiat  the  cat  la  not  ttae  sab* 
ject  of  larceny,  and  tberefore  Its  owner  can 
have  but  a  qnallfled  property  tber^. 
Anumg  tbe  ancient  Britons  It  was  held  to 
have  Intrinsic  ralne,  and  the  ttieft  of  a  cat 
was  panlahabie  by  ftoA,  When,  however,  lar- 
ceny became  punishable  capitally,  the  courts, 
to  mitigate  the  sererity  of  the  law,  held  that 
certain  animals  were  not  the  subject  of  lar- 
ceny as  not  fit  for  food,  or  as  base,  or  as  kept 
only  for  pleaaure,  curiosity,  or  whim.  They 
are  instanced  by  Blacicstone,  as  "dogs,  bears, 
cats,  apes,  parrots,  and  singing  birds,  because 
their  yalue  is  not  Intrinsic,  but  depending 
only  on  the  caprice  o(  the  owner."  2  Com. 
I  393.  And  Hawkins,  speaking  of  the  sub- 
jects of  larceny,  says : 

"Thirdly,  they  ought  not  to  be  things  of  a  base 
■  nature,  as  dogs,  cats,  fozea,  monkeys,  ferrets, 
.  and  the  like,  which,  bowsoever  they  may  be  val- 
ued by  their  owner,  shall  never  he  so  regarded 
by  the  laws,  that  tor  their  sakes  a  man  shall 
dk"   1  Hawk.  P.  O.  214;  1  Gabb.  Or.  L.  579. 

And  so  from  the  time  of  Sir  Mathew  Hale 
to  tbe  case  of  Senteil  v.  New  Orleans,  etc., 
Eailroad,  168  U.  S.  698,  701,  17  Sup.  Ot  683, 
41  L.  Ed.  1168,  the  enumeration,  with  chang- 
es to  suit  the  times  or  individual  predilec- 
tions, has  been  repeated.  1  Hale,  P.  O.  612. 
"Cessante  ratione  le^s,  cessat  ipsa  lex." 

A  cat  which  is  kept  as  a  household  pet  may 
be  properly  considered  a  thing  of  yalu&  It 
ministers  to  the  pleasure  of  Its  ovrner,  and 
serves,  as  was  said  by  Coke  of  falcons,  ob 
vltse  solatium.  Ford  v.  Glennon,  74  Conn.  6, 
7,  49  AU.  189.  See,  also,  Mullaly  v.  People,  86 
N.  Y.  365,  366.  "It  follows  then,  that  the  cat 
must  stay  at  home." 

[21  If  It  be  urged  that  they  are  not  liable 
to  taxation,  it  is  true  that  they  are  not  enu- 
merated by  name  as  subjects  of  taxation  in 
the  statutes  of  the  state,  but  the  general  lan- 
guage of  the  tax  enactments  is  sufficient  to 
include  them,  even  If  the  owner  had  but  a 
qualified  property.  Poultry  is  not  mentioned 
by  name,  neither  are  its  various  kinds  in  tbe 
statutes  respecting  taxation.  Nor  yet  the  ass, 
albeit  its  side  issue  is.  But  it  will  scarcely 
be  contended  that  hens,  geese,  ducks,  or  tur- 
keys, or  asses  are  not  liable  to  be  taxed. 

The  change  of  sentiment  respecting  animals 
and  the  light  in  which  tbey  are  regarded  at 
the  present  day  Is- admirably  shown  in  the 
provisions  of  law  punishing  cruelties  Inflict- 
ed upon  them,  and  their  sweeping  character 
is  indicated  in  the  provision  that  the  word 
"animal"  as  employed  In  our  statutes  upon 
this  subject  "includes  every  living  brute  crea- 
ture." On  the  other  hand,  while  enactments 
are  numerous  giving  damages  for  injuries 
caused  by  various  animals  and  providing  for 
their  license  and  r^nlatlon,  our  statutes  are 
silent  as  to  the  "harml^  necessary  cat" 


It  remains  to  Inquire  if  there  be  aught  In 
the  context  of  Pub.  Laws,  c.  222,  which  mUl- 
tates  against  the  condusloa  reached.  As  al- 
ready seen,  the  word  "domestic"  Is  a  broad 
term  (Osborn  v.  Lenox,  2  All&i  [Mass.]  209) 
and,  while  Its  significance  must  always  be 
determined  with  reference  to  the  subject- 
matter  and  tbe  relation  in  which  it  appears 
(107  MeL  471,  78  Atl.  865,  32  L.  B.  A.  [N.  S.] 
SOS),  we  And  nothing  In  the  act  in  question 
which  Indicates  that  the  term  "domestic"  Is 
used  in  other  than  Its  ordinary  and  (wpular 
meaning  as  we  have  found  it  to  be  defined. 
See  Osborn  v.  Lenox,  2  Allen  (Mass.)  207, 
209;  Brown  v.  Graham,  80  Neb.  281«  284. 114 
N.  W.  168. 

Exceptions  overruled. 


MOOBE  et  al  v.  McKIff^B  et  bL 
(Supreme  Judicial  Court  of  Maine.    Nov. .  23, 
1914.) 

1.  GHABimS  (1  48*)— TESTAUINTABT  TttUBTS 
— CONSTBUOnOK  AND  EXECUTION. 

Under  a  will  giving  property  in  trust,  the 
income  to  be  nsed  whenever  Uie  trust  fund 
i^oold  amount  to  $75,000  for  the  maintenance 
of  a  free  hospital,  and  providing  that,  if  the 
hospital  ahoula  not  be  buUt  when  such  fund 
should  amoont  to  $75,000,  $25,000  of  the  prin- 
cipal might  be  used  for  building  one,  provided  a 
sufficient  sum  was  guaranteed  for  its  mainte- 
nance, where  a  hospital  aaaociation,  which  met 
tbe  requirements  of  the  will,  had  not  built  a 
hospital  when  the  fund  amounted  to  $75,000,  but 
thereafter  built  it,  the  trustees  migbt  pay  such 
sum  to  the  association  if  in  their  judgment  the 
future  maintenance  of  the  hospital  as  a  free 
hospital  was  assured,  and  should  pay  to  Uie  as- 
sociation tbe  excess  of  the  fond  above  $75,000 
representing  income. 

[Ed.  Note. — For  other  cases,  see  Cbaritiea, 
Cent  Dig.  U  78,  81,  104,  106;  Dec.  Dig.  | 
48.*] 

2.  Tbusts  (S  272*)— ExKcunoir  or  Tauar^ 

PBZNCIPAL  OB  InCOlCB. 

Where  an  executrix  ovopaid  herself  as  a 
legatee  and  as  trustee  under  a  trust  for  her  own 
benefit  and  gave  her  note  for  the  amount  of  the 
overpayment  to  the  trustees  under  another 
trust  in  tbe  residue  of  the  estate  payable  from 
the  income  from  the  trust  created  for  her  bene- 
fit, this  note  should  be  retained  by  such  trustees 
as  principal  and  not  turned  over  to  their  cestui 
que  trust 

[Ed.  Note.— For  other  cases,  see  Trusta,  Genk 
Dig.  8S  383-385;  Dec.  Dig.  |  272.*] 

8.  Tbusts  (S  281*)— Testamentabt  Tbustb— 

CONSTEUCTION— TtfAlNTENANCB." 

Where  a  will,  which  created  certain  trusts 
and  gave  M.  the  use  of  a  house  for  life,  also 
gave  from  the  income  of  the  property  $100  per 
annum  for  the  maintenance  ot  such  house,  tbe 
trustees  should  annually  pay  M.  $100  to  keep  up 
the  house  as  a  home,  and  not  merely  such 
amount  as  they  might  deem  necessary ;  as 
"maintenance"  is  the  act  of  maintaining  or  state 
ot  being  maintained,  support  sustenance,  de- 
fense or  livelihood,  that  which  maintains  or 
Buppoits ;  means  of  sustenance,  supply  of  neces- 
saries and  conTeniences,  or  the  furnisbing  by 
one  person  to  another  for  his  support  of  the 
means  of  living  or  food,  shelter,  clothing,  etc. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig.  $  401 ;  Dec.  Dig.  S  281.* 

For  other  definitions,  see  Words  and  Phrases, 
'  First  and  Second  Series,  Maintmance.] 
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4.  TSU8T8  n  270*)  —  InVEBTKBirT  OF  TbUST 

PDND&— HiNauHO  or  PuitDB  or  Sepabate 

TEU8T8. 

Where  a  will  created  a  trust  for  toe  bene- 
fit of  a  person  for  her  life  and  a  trast  in  the 
residue  of  the  estate  for  the  benefit  of  a  hospital, 
the  two  trust  funds  should  be  kept  separate,  and 
the  net  income  paid  to  the  beneficiaries  pro 
rata ;  the  fact  that  the  trusts  were  being  admin- 
istered by  the  same  trustees,  or  that  the  corpus 
of  each  fond  was  to  be  paid  finail;  to  the  same 
person,  not  authorizluK  such  mingling  of  the 
funds,  as  the  losses  legitimately  to  be  borne  with 
the  coneBponding  loss  of  income  bj  one  fond 
mil^t  be  imposed  in  part  npon  the  other. 

[Ed.  Note.— For  otiier  cases,  see  Trusts,  Cent 
Dig-  I  870;  De&  Dig.  |  2Ta<] 

Beport  from  Stipreme  Jndidal  Court,  Tork 
Ooiizit7,  in  Equity. 

Bill  In  eqaity  by  Dayton  T.  Uoore  and 
otbers,  tmstees  of  the  estate  of  Uoses  W. 
W^ber,  against  SteUa  B.  McEenzie  and  an- 
otber.  Case  reported.  Decree  In  accordance 
with  the  opinion. 

See,  aim,  lOe  Me.  887,  76  AtL  7M. 

Argned  before  SAYAGB,  a  J.,  and  OOBN- 
ISH,  BIRD,  HALET,  HANSON,  and  PHIL- 
BKOOK,  JJ. 

N.  B.  &  T.  B.  Walker,  of  Biddeford,  for 
plaintiffs.  Edwin  Stone  and  Harris  A 
Dwyer,  both  of  Biddeford,  for  defendanta. 

BIRD,  J.  This  Is  a  bill  to  equity  brought 
for  the  constmctloii  of  the  will  of  Moses  W. 
W^ber,  deceased.  The  several  answers  of 
rec^KHidents  admit  all  tbe  allegattona  of  Ihe 

[1]  The  first  question  propounded  Is: 
'^hether  the  plaintiffs,  trustees,  are  now  au- 
thorized to  pay  to  the  Webber  Hospital  Asso- 
ciation the  sum  of  $26,000  movlded  for  in  said 
will,  for  the  reason  that  on  December  81,  A.  D. 
1906,  a  hospital  had  not  been  built  as  contem- 
plated by  said  Moses  W.  Webber  in  his  said 
will,  bat  has  been  built  since  said  hospital  fund 
amounted  to  the  sum  of  $76,000,  by  the  Webber 
Hospital  Association,  aforesaid,  in  reliance  up- 
on and  in  expectation  of  receiving  said  sum  of 

£6,000,  and  as  the  hospital  of  said  associatioa 
a  for  four  years  been  maintained  as  a  free 
hospital  and  mil  eontlnaa  to  be  so  maintained." 

In  Webber  Ho^tal  Ass'n  t.  McEenzie, 
104  He.  320,  71  Atl.  1082,  wherein  the  re- 
siduary claoae  of  the  will,  nnder  which  this 
question  arises,  has  already  been  oonstmed 
and  the  mode  of  admlnisterlnK  the  trust  con- 
sidered, It  is  said  (see  id.,  104  Me.  pages  824, 
829  and  330,  71  AU.  1030): 

"When  the  time  arrives  the  association  may 
have  already  built  a  howitaL  If  not,  the  trus- 
tees may  use  $26,000  of  the  principal  for  that 
purpose,  if  a  sufficient  sum  is  guaranteed  by 
other  parties,  so  that  with  the  income  frotn  the 
remaining  $50,000  Its  maintenance  is  assured. 
That  decision  will  call  for  the  sound  jadgment 
of  the  trustees." 

The  complainants,  the  trustees,  allege  In 
Uulr  bill  of  complaint  that  the  future  nuda- 
tenance  of  said  free  hospital  (that  of  re- 
spondent association)  la  assured  and  guaran- 
teed as  contemplated  by  Moses  W.  Webber 
and  provided  in  his  will,  and  the  allegation 
Is  admitted  In  the  answers  of  all  the  respon- 


dents.   Assuming  the  allegation  to  embody 
the  sound  Judgment  of  Qie  trustees,  onr  an- 
swer is  that  the  tmstees  may  now  make  the 
proposed  payment  of  $25,000. 
The  second  question  Is: 

"Shall  the  excess  of  the  estate  in  fhe  hands 
of  the  plaintiffs,  trustees,  over  the  sum  of  $90,- 
000,  be  paid  to  the  Webber  Hospital  Associa- 
tion; the  same  representing  income  that  should 
have  been  -naid  to  said  assodatknn  nii^r  the 
terms  of  safd  will?' 

And  the  court  answers  In  the  afflrmatlTa 

[2]  "Shall  the  note  of  Stella  R.  McKenzle 
be  tamed  orer  to  said  association  as  r^re- 
sentlng  income '  la  the  thlM  qoestlon.  Stel- 
la B.  McKenrie,  as  trustee,  apparently  made 
payments  to  herself  as  legatee  and  as  tras- 
tee  of  the  fund  of  $15,000  in  excess  of  the 
correct  amounts  a06  Me.  387,  76  Atl.  704), 
aggregatliv  at  the  time  of  her  final  account 
the  snm  of  |10,636.12,  for  which  she  gave 
her  note,  payable  by  maker  by  the  applica- 
tion of  the  Income  of  the  $15,000  trust  cre- 
ated for  her  benefit.  It  is  the  opinion  of  the 
court  that  this  note  should  not  he  *tumed 
over"  to  respondent  association  either  as 
principal  or  income,  but  be  retained  by  the 
trustees  as  principal. 

[S]  The  fourth  inquiry  Is: 

"ShaU  Stella  R.  McKenzie  be  paid  $100  an- 
nually as  a  gross  and  fixed  sum ;  or  such  sum, 
not  in  excess  of  $100  annually,  as  the  trustees 
may  deem  necessary  for  the  oialntenanee  of  the 
house  at  Old  Orchard,  Me?" 

The  item  of  the  will,  nnder  whl<^  this 
question  arises,  la  as  follows: 

"I  also  give  from  the  income  of  my  projwrty 
one  hundred  dollars  per  annum  tor  the  main- 
tenance of  said  house  at  Old  Orchard,  Maine, 
while  in  the  oae  of  said  SteUa  F.  Bipley." 

The  honae  mmtioned  is  that  already  de- 
vised by  the  will  to  said  Ripley  (now  Mc- 
Eenide)  for  nse  daring  her  Ufbtlme. 

"Maintenance"  is  defined  the  act  of  main- 
taining, or  state  of  being  maintained,  sup- 
port, sustenance,  defense,  livelihood,  etc. ; 
that  which  maintains  or  supports;  means 
of  sustenance;  supply  of  necessaries  and 
conveniences.  Webster's  New  Int  Diet.  The 
act  of  maintaining,  means  of  support,  as- 
sistance. The  furnishing  by  one  person  to 
another,  for  his  support,  of  the  means  of  liv- 
ing, or  food,  shelter,  clothing,  etc.  Black's 
Law  Diet.  From  these  deflnltiona,  the  ap- 
parent expectation  of  the  testator  that  the 
life  tenant,  Stella  R.  McKenzie,  would  make 
the  house  her  home,  and  the  duty  Imposed 
upon  the  life  tenant  by  law  to  keep  the  prem- 
ises In  repair,  we  conclude  that  It  was  the 
intention  of  the  testator  that  the  sum  of 
$100  should  be  paid  annually  to  the  life 
tenant  for  the  purpose  of  keeping  up  the 
house  as  a  home.  The  sum  of  $100  is  there- 
fore to  be  paid  annually  by  the  trustees  to 
said  McKenzie. 

[4]  The  last  questton  is: 

"(6)  Can  the  trust  fund  of  $15,000  for  the 
benefit  of  Stella  B.  McEenzie  and  the  trust 
fund  for  the  benefit  of  the  Webber  Hoi^ital  As- 
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■ociatton  be  Invested  toother  and  the  net  in- 
come paid  to  each  pro  rata,  or  shall  there  be 
two  distinct  funda  set  apart?" 

We  know  of  no  antborlty  of  law  for  the 
mingling  of  trust  funds  proposed  by  thia  In- 
quiry. Not  for  a  moment  could  it  be  consid- 
ered If  the  two  trusts  were  to  be  adminis- 
tered by  distinct  trustees.  That  the  trustees 
were  or  are  the  same,  or  that  the  corpus  of 
each  fund  finally  Is  to  be  paid  to  the  same 
person,  can  make  no  difFerence.  Each  trust 
must  stand  alone,  otherwise  losses  legiti- 
mately to  be  borne,  with  corresponding  loss 
of  Income  by  one,  could  be  Imposed  In  part 
iipon  the  other. 

Decree  accoidinglr. 


CiUUMINGS  T.  DIBIGK)  BfUT.  FIRB  INS. 
00. 

(Supreme  Jndidal  Court  of  Maine.    Nor.  28. 

1914.) 

1.  Insubancb  (8  282*)— Title  or  Insubbd— 
Dblivbbt  ov  Deed— Con  vetakce. 

Where  a  deed  to  certain  real  property  was 
delivered  to  plaintiff,  but,  on  discovering  that 
by  reason  of  his  minority  he  could  not  obtain 
a  mortgage  on  the  land,  be  procured  a  new  deed 
from  the  vendor  to  his  father,  who  executed 
the  mortgage  and  held  the  title  in  trust  for 
plalotlS,  nis  representation  to  defendant  Insui^ 
ance  company  that  be  was  the  owner  of  the 
property  was  true  in  fact,  since  title,  having 
once  vested  in  him  by  the  ddivery  of  the  original 
deed,  could  be  voluntari^  divested  daring  bis 
life  only  by  deed  from  him. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8S  601-635;  Dec.  Dig.  §  282.*] 

2.  IKSUBANCE  (SS  115,  282*)— Fibs  Pouct— 

RePBESENTATIONB— OWNBBSHIP  XtW  PbOPBB- 

TY — Equitable  Owneb. 

Where  certain  land  was  conveyed  to  plain- 
tifl*B  father,  because  plaintiff  was  a  minor  and 
could  not  mortgage  the  land  as  desired,  but 
the  father  paid  no  part  of  the  price,  and  held 
only  the  naked  title  for  the  son,  the  latter  had 
an  insurable  interest  in  the  property,  and  was 
the  real  party  in  interest,  so  that  his  statement 
in  the  application  that  he  was  the  owner  of  the 
property  was  true. 

[Ed.  Note.^For  other  cases,  see  Insurance, 
Oent^D^||^  180-157.  177,  m.~eS6;  Dec.  Dig. 

Excepttons  from  Supreme  Judicial  Oonrt, 
Oxford  County,  at  Law. 

Action  by  Nelson  P.  Commlngs  against  the 
Dlrigo  Mutual  Fire  Insuiauce  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
exceptions.  Overruled. 

Argued  before  SAVAGE,  C.  J.,  and  COHr 
NISH,  BIRD,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Walter  L.  Gray,  of  Paris,  and  James  S. 
Wright,  of  South  Paris,  for  plalntlif.  Sam- 
uel W.  Gould,  of  Skowb^an,  for  defendant 

CORNISH,  J.  Action  of  assumpsit  upon 
an  insurance  policy  Issued  by  the  defendant 
on  October  30, 1912,  for  the  sum  of  $1,200. 

The  case  was  submitted  to  the  presiding 
Justice  on  an  agreed  statement  of  facts,  with 


right  of  exceptions  In  matters  of  law.  The 
presiding  Justice  found  in  favor  of  the  plain- 
tiff, and  the  defendant  alleged  exceptions. 

The  single  question  open  to  the  defendant 
is  whether  or  not  the  plaintiff  In  his  appllca- 
tlon  for  insurance  made  a  false  representa- 
tion as  to  ownership,  when  in  answer  to  the 
qnestlon,  "Who  owns  the  buildings  referred 
to?"  he  replied,  "Nelson  P.  Cummlngs." 

The  facts  In  relation  to  ownership  are  stat- 
ed as  follows  In  the  agreed  statement: 

"That  some  time  in  September,  1912,  Nelson 
P.  Cummlngs  bought  of  Kate  S.  Rounds,  of 
New  York,  through  Waltw  L.  Gray,  the  prop- 
erty on  which  the  buildings  insured  stood,  and 
agreed  to  pay  her  $1,700.  That  a  deed  dated 
October  3,  1912,  was  made,  duly  signed  and  ac- 
knowledged, from  Kate  S.  Rounds  to  Nelson  P. 
Cumminga.  That  at  some  date  shortly  after  the 
date  of  the  deed  this  deed  was  actually  delivered 
to  Nelson  P.  Cnmmings,  who  went  to  the  Paris 
Trust  Company  for  the  purpose  of  mortgaging 
the  premises,  when  it  was  discovered  that  Kel- 
SOQ  P.  Cummlngs  was  a  minor.  That  thereupon 
Nelson  P.  Cummlngs  went  back  to  the  office  of 
Walter  Ih  Gray  and  asked  that  a  new  deed  be 
made,,  running  to  his  father,  so  that  his  father 
could  take  title  to  the  property  for  his  benefit 
execute  the  mortgage  to  the  trust  company,  and 
redeed  the  property  to  him;  but  he  has  never 
reconveyed  to  Nelson  P.  That  a  new  deed  was 
made,  duly  signed  and  acknowledged,  and  folly 
executed,  from  Kate  S.  Rounds  to  Bert  F.  Cnm- 
mings, the  father  of  said  Nelson  P.  Cummlngs, 
said  deed  being  dated  October  3,  1912,  but 
acknowledged  October  15,  1912.  That  on  the 
28th  day  of  October,  1912,  Bert  F.  Cummlngs 
wrote  the  d^endant  corporation  a  letter  saying: 
'My  son  has  just  purchased  a  farm  and  would 
like  to  have  the  buildini^  insured.  Please  send 
along  an  application.'  That  on  the  30th  day  of 
October  appucation  was  made  by  Nelson  P.  Cnm- 
mings. *  *  •  That  on  the  same  day  a  pol- 
icy of  Insurance  did  issue.  *  *  *  That  from 
the  time  of  said  conveyance  and  Isauing  of  said 
policy  of  insurance  the  said  Nelson  P.  Cnm- 
mings had  full  possession  ot  the  property  and 
assumed  the  complete  ownership  of  the  same, 
and  actually  paid  of  his  own  money  the  sum  of 
$300,  and  verbally  promised  to  assume  the  mort- 
gage that  was  issued  thereon  for  the  balance  ot 
said  consideration.  That  the  said  Bert  P.  Cam- 
mings,  the  father  of  said  Nelson  P.  Cummings, 
never  advanced  a  dollar  of  his  own  money  in 
said  purchase  of  said  property,  but  held  the 
deed  thereof  for  the  benefit  of  tha  said  Nelson 
P.  CuDunings,  on  account  of  the  inabilitj  of  the 
said  Nelson  P.  Cummings  to  execute  a  legal 
mortgage,  as  stated  aforesaid." 

[1]  This  agreed  statement  demollaheB  the 
contention  of  the  defendant  The  plaintiff's 
representation  in  bis  application  that  he  was 
the  owner  of  the  property,  was  itrue  in  fact. 
It  might  well  be  claimed  that  he  was  the 
legal  owner  and  that  the  fall  legal  title  was 
in  him.  The  first  deed  was  "actually  de- 
livered" to  him,  and  there  has  been  no  con- 
veyance from  him.  Title  once  acquired  can 
be  voluntarily  divested  In  the  life  of  the 
grantee  only  by  deed.  Holbrook  v.  Tlrrell, 
9  Pick.  (Mass.)  105;  HaU  t.  McDnff,  24  Me. 
311 ;  Patterson  t.  Yeaton,  47  Me.  314;  Chase 
V.  Hinckley,  74  Me.  181. 

[2]  But,  conceding  what  the  defendant  con- 
tends, that  this  delivery  was  only  condition- 
al, and  made  for  the  purpose  of  obtaining  the 
greater  part  of  the  purchase  price  by  mort- 
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gage,  and  when  that  purpose  failed  the  de- 
lireiy  failed,  still,  under  the  agreed  state- 
ment, the  father,  by  the  aubsequent  deed, 
took  only  the  naked  I^I  title  while  the 
son  took  the  equitable  title.  The  father  was 
the  trustee,  and  the  son  was  the  beneficiary 
and  the  equitable  owner.  The  father  had 
paid  nothing.  The  son  had  paid  $300  and 
orally  agreed  to  pay  the  mortgage. 

This  not  only  gave  him  an  Insurable  Interest 
(Gllman  t.  Insurance  Co.,  81  Me.  494, 17  Atl. 
544;  Getchell  v.  Insurance  Co.,  109  Me.  274, 
83  Atl.  801.  42  L.  R.  A.  [N.  8.]  135,  Ann.  Cas. 
19I3B,  738),  but  made  his  answer  In  the  ap- 
plication a  truthful  one.  Had  the  defendant 
desired  more  particular  knowledge  as  to  the 
kind  or  extent  of  his  ownership,  it  should 
hare  sought  the  Information  by  more  specific 
Inquiry.  Getchell  v.  Insurance  Co.,  supra. 
But  this  It  did  not  do.  Had  It  done  so,  the 
additional  information  would  doubtless  have 
been  satisfactory,  and  the  policy  would  have 
been  issued  Just  the  same,  because  the  real 
party  In  Interest  was  obtaining  the  insurance, 
and  to  ascertain  that  fact  la  the  object  of  the 
inquiry  on  the  part  of  the  company. 

Xtxcepttons  overruled. 


KNIGHT  et  al.  v.  BOROUGH  OF  COUDEBS- 
PORT  et  al. 

(Supreme  Court  of  Pennsylvania.    July  1, 
1914.) 

1.  MnmOIPAL  COBPOBATIONS  (S  S67*>— Euo- 
TIOH  TO  InOBKASB  iNDEBTIDNEBS—CiAnVACe 
or  BSTURNS. 

The  returns  of  a  special  election  to  increasB 
boronsh  indebtedness  need  not  be  counted  by 
the  court  of  common  pleas. 

[Ed.  Note.'— For  otiier  eases,  see  Huniclpal 
Corporatioiu,  Cent.  Dig.  f  1841;  Dee.  Dig.  S 

ser.*! 

2.  BLBonoira  (i  227*)— VAUDirr— BnmoT  or 
Ikbxgitlabities. 

Where  the  statute  does  not  declare  that  a 
^Mdfied  inegolarlty  shall  be  fatal  to  the  val- 
hdlty  of  an  election,  the  court  will  bold  sucb 
irregularity  immaterial,  luiless  it  appears  that 
it  probably  prevented  a  full  and  free  expression 
of  the  popnlar  will. 

{Ed,  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  SS  197-200;   Dec.  Dig.  S  227.*] 

3.  EuMTriONa  <!  179*)— Ballots— Riqht  to 

EXAIURE. 

Under  the  act  of  June  10, 1893  (P.  L.  419), 
relative  to  elections,  any  one  possessing  the 
right  to  participate,  or  having  an  interest  In 
the  result  of  an  election,  may  make  a  proper  ex- 
amination, in  tbe  presence  of  the  county  com- 
missioners, of  the  sample  or  official  ballots. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  S  179.*] 

4.  ELECTionB  (8  179*)— Defective  Ballot— 
Bemedt. 

Where  a  ballot,  tfaongb  defective,  is  not 
lacking  in  any  essential  to  a  free  expression  of 
the  voters'  will  In  the  statutory  form,  the  rem- 
edy, in  tbe  absence  of  fraud.  Is  under  tbe  act 
of  Jon*  10,  1S93  (P.  L.  419),  providing  that 
"when  it  Is  shown  by  affidavit  that  mistakes  or 
<»nis8ions  have  occurred  in  the  publication 
•  •  *  or  in  the  printing  of  ballots,  the  court 
of  common  ideas  •  *  •  may  upon  the  Ap- 


plication of  any  qualified  elector  •  •  *■ 
quire  the  county  commissioners  to  correct  tha 
mistake,"  and  not  by  a  proceeding  brought  In 
equity  to  set  aside  the  election  after  it  has  been 
hdd. 

[Ed.  Note.— For  other  cases,  we  Elections, 
Dec  Dig.  I  179.*] 

Appeal  from  Court  of  Common  Pleaa,  Pol>- 
ter  County. 

Bill  Robert  B.  Knight  and  another 
against  the  Borough  of  Coadersport  and 
others,  to  set  aside  a  special  election  author- 
Mng  increaee  of  borough  indebtedness.  From 
a  decree  dtemlaslng  the  bill,  plalntiflCs  ap- 
peal. Affirmed.  * 

Argued  before  BELL,  G.  J.,  and  BROWN, 
ME8TREZAT,  POTTER,  and  MOSCHZIS- 
KER,  JJ. 

W.  P.  Du  Bois,  of  Coudersport,  for  appel- 
lants. R.  R.  Lewis  and  Archibald  F.  Jones, 
both  of  Coudersport,  for  appellees. 

MOSCHZISKER,  J.  This  was  a  proceed- 
ing In  equity  to  set  aside  a  special  election 
authorizing  an  increase  in  the  Indebtedness 
of  the  defendant  borough.  After  hearing, 
the  court  below  dismissed  the  bill,  and  the 
plaintiffs  have  appealed. 

[1]  The  appellants  contend  tliat  the  elec- 
tion returns  should  have  been  (jpunted  by  the. 
court  of  common  pleas  of  the  district  In 
which  the  defendant  borough  is  located.  Aa 
to  this,  the  trial  Judge  states: 

"It  is  admitted  that  the  returns  of  the  elec- 
tion held  June  24,  1913,  for  the  purpose  of  ob- 
taining the  assent  of  tbe  electors  of  Coudersport 
ttorough  to  an  increase  of  indebtedness,  were  not 
canvassed  or  counted  by  any  court.  •  *  * 
The  law  does  not  require  the  counting  or  can- 
vassing of  election  returns  for  elections  to  in- 
crease borough  indebtedness,  as  is  very  clearly 
and  forcibly  stated  in  Steeltou  Bora.  Election, 
22  Pa.  Co.  Ct  R.  693,  and  Clough  v.  Shreve,  10 
Pa.  Oo.  Ct.  R.  398." 

We  have  examined  all  the  relevant  acts 
of  assembly,  and  agree  with  the  court  below 
that  they  do  not  contemplate  or  require  the 
returns  of  a  special  election  of  the  character 
of  the  one  under  consideration  to  be  counted 
by  the  court  of  common  pleas. 

[2]  The  next,  and  principal,  ground  of 
complaint  concerns  the  printing  of  the  bal- 
lot  The  appellants  contend  that: 

"The  official  ballots  used  at  the  said  election 
were  not  such  ballots  as  the  acts  of  assembly 
in  such  cases  provide  shall  be  nsed  by  the  elec- 
tors, as  they  were  not  printed  on  paper  of  suffi- 
cient thickness  to  prevent  the  printed  matter 
from  showing  through." 

In  this  connection,  the  trial  court  found; 

(1)  That  a  large  majority  of  the  electors  vot- 
ed In  favor  of  the  increase  in  Indebtedness; 

(2)  "that  tbe  ballots  used  at  sold  election 
were  printed  by  the  commissioners  of  the 
county  of  Potter  and  were  not  of  sufficient 
thickness  to  prevent  the  printed  matter  show- 
ing through";  (3)  that  "tliere  was  no  com- 
plalot  before  or  at  the  election  by  any  elec- 
tor, that  the  paper  on  which  the  ballots  were 
printed  was  not  of  suQicient  thlckuess  to 
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prevent  de  printed  matter  showing  Uirongb ; 
nor  was  any  Sector  embarrassed  or  inflneac- 
ed  in  the  exercise  of  his  franchise  in  any 
manner  by  the  ballot  not  having  the  opaque- 
ness required  by  the  act  of  assembly." 

The  fifteenth  section  of  the  act  of  June 
10,  1893  (P.  L.  426),  provides  that: 

"AU  the  ballots  nsed  *  *  *  aball  be  print- 
ed ••  •  upon  white  paper  •  *  •  of  Buf- 
fident  thickness  to  prevent  the  printed  matter 
from  showing  through.  •  •  •  When  It  is 
shown  by  amdavits  that  mistake  or  omission 
has  occurred  In  the  publication  of  names  or  de- 
scription of  candidates,  or  In  the  printing  of  the 
ballots,  the  court  of  common  pleas  *  *  * 
may  upon  the  application  of  any  qualified  elec- 
tor *  *  •  require  the  county  commissioners 
to  correct  the  mistake.  *  •  * " 

This  act  further  provides  that  the  county 
commissioners  shall  have  printed  the  "ofla- 
dal  and  *  •  •  sample  ballots  [the  latter 
are  supposed  to  be  like  the  former  In  every 
essential  particular]  *  •  which  tickets 
shall  be  kept  at  the  office  of  the  commission- 
ers *  •  and  It  directs  that  "speci- 
men ballots  *  •  •  printed  on  tinted  pa- 
per," also  shall  be  furnished.  Finally,  the 
last  two  sections  make  it  a  misdemeanor  to 
counterfeit  the  official  ballots,  or  for  any 
one  oUier  than  the  officers  charged  with  their 
custody,  "or  a  person  Intrusted  by  any  such 
officer  with  ttie  care  of  the  same  for  a  pur- 
pose required  by  law,"  to  take  them  Into  his 
possession. 

[81  In  addition  to  the  findings  already 
stated,  an  examination  of  the  testimony 
shows  tbat,  prior  to  the  electloD,  "sample 
ballots"  wjere  on  file  at  the  connlr  commis- 
sioners' office;  and,  in  the  absence  of  tes- 
timony to  the  contrary,  since  other  require- 
ments of  the  law  would  make  It  neoeesaiTt 
we  must  assume  that  these,  as  well  as  the 
official  ballots,  were  In  the  possession  ftf  the 
commissioners  for  at  least  a  suffldent  num- 
ber of  days  before  the  election  to  have  en- 
abled any  interested  person  to  ascertain  the 
fault  now  complained  of,  and,  if  necessary, 
to  proceed  for  Its  cure  under  the  act  of  1893, 
snpra.  We  find  nothing  in  the  election  laws 
forbidding  a  proper  examination.  In  the  pres- 
ence of  the  commissioners,  of  the  sample 
ballots,  or  even  of  the  official  ballots,  by  one 
possessli^  the  right  to  participate  or  having 
an  Interest  in  the  result  of  an  election  abont 
to  be  helA;  and  a  reading  of  the  act  of 
1893,  supra,  plainly  indicates  that  the  Leg- 
islature Intended  an  opportunity  for  such  an 
examination,  otherwise  the  remedy  therein 
given  to  rectify  mistakes  in  the  ballot,  prior 
to  the  holding  of  elections,  would  be  nuga- 
tory and  of  no  avail. 

[4]  In  treating  of  the  phase  of  the  case 
now  before  us,  the  trial  Judge  states; 

"The  reason  for  equity  jurisdiction  in  cases 
oi  this  character  is  meaequacy  of  the  remedy 
provided  by  law.  •  •  •  No  remedy  could  be 
more  complete  and  adequate  than  the  informal 
Emd  summaiT  proceedings  provided  by  the  stat- 
ute. Had  the  plaintiffs  availed  tbemBelves  of 
this  remedy,  any  complaint  as  to  the  unfairness 
of  the  election  •  •  •  by  reason  of  the  thick- 
nesa  of  the  paper  on  which  the  ballots  were 


printed  would  have  been  avoided.  The  use  of 
the  defective  ballots  would  have  been  prevented, 
and  others,  meeting  the  rquirements  of  the  law. 
would  have  been  provided.   ♦  • 

Again  in  the  oi^nlon.  dismissing,  the  excep- 
tions, the  court  b^ow  takes  the  position,  that 
the  selection  of  the  paper  for  these  ballots 
was  a  mistake  Judgment  on  the  part  of 
the  county  commissioners,  and  not  the  perpe- 
tration of  a  deliberate  wrongful  act  In  oth- 
er words,  the  court  found  the  case  to  be  free 
from  the  taint  of  fraud ;  and,  in  view  of  th» 
prior  findings  to  the  effect  that  no  elector  a> 
peored  to  Iiave  been  infiuenced  or  embar- 
rassed in  any  manner  by  the  commissioners* 
mistake,  the  court  htid  that  to  set  aside  the 
election  would  be  an  undue  disfranchlsem^t 
of  the  electors  of  the  district,  citing  Black 
on  Interpretation  of  Lawa  (571),  where  It  is 
said: 

"II  the  law  declares  a  specified  irr^larity  to 
be  fatal,  the  court  will  follow  that  command,  ir- 
respective of  their  views  of  tbe  importance  of 
the  requirement  In  the  absence  of  such  decla- 
ration the  judiciary  endeavor,  as  best  they  may, 
to  discern  whe^ier  the  deriation  from  the  pre- 
scribed forms  of  law  had  or  had  not  so  vital  an 
Infiuence  on  the  proceedings  as  probably  pre- 
vented a  full  and  free  expression  of  tbe  popular 
will.  If  it  had,  the  irregularity  is  held  t»  vi- 
tiate the  entire  return ;  otherwise  it  is  consider- 
ed immateriaL  It  has  been  sometimes  said,  in 
this  connecdtoi,  that  certain  provisions  of  the 
election  laws  are  mandatory  and  otiiers  <tirec- 
tory.  These  terms  may  perhaps  be  convenient 
to  distinguish  one  class  of  irregularities  from 
the  other;  but,  strictly  speaking,  all  provisions 
of  such  laws  are  mandatory,  in  the  sense  that 
they  impose  the  duty  of  obedience  on  those  who 
come  within  their  purview.  But  it  does  not 
therefore  follow  that  every  slight  departure 
therefrom  should  taint  the  whole  proceedings 
with  a  fatal  blemish.  Courts  justly  consider  the 
chief  purpose  of  such  laws,  namely,  the  obtain- 
ing M  a  fair  election  and  an  honest  return 
*  *  *  and  in  order  not  to  defeat  the  main  de- 
sign, are  frequently  led  to  Ignore  such  innocent 
irregularities  of  election  officers  as  are  free  of 
fraud  and  have  not  inte^ered  with  a  fall  and 
fair  expression  of  the  voter's  choice." 

We  concur  in  the  views  so  weU  stated  by 
the  learned  court  below.  When  a  ballot  is 
not  lacking  in  any  matter  essential  to  a  free 
expression  In  statutory  form  of  the  will  of 
the  voter,  in  the  absence  of  fraud,  the  apsiii- 
oability  and  completeness  of  the  remedy  un- 
der the  act  of  1S93,  supra,  seem  so  clear  as 
to  require  no  further  discussion;  and  the 
conclusion  that,  under  the  circumstances  at 
bar,  the  election  should  not  be  set  aside  is 
fully  sustained,  in  principle,  by  our  own  cas- 
es. See,  Wheelock's  Election.  82  Pa.  297,  299 ; 
Krickbaum's  Contested  BlecUon,  221  Pa.  621, 
526,  528,  70  Atl.  852. 

Of  course,  had  the  statute  expressly  pro- 
vided that  a  mistake  of  the  character  of  the 
one  here  complained  of  should  invalidate  an 
election,  tbe  rule  of  Foy's  Appeal,  228  Pa. 
14,  19,  76  AU.  713,  715,  would  apply;  but  in 
that  Instance,  while  the  election  was  declared 
void,  yet  we  recognized  the  principle  that 
even  In  the  presence  of  an  express  statutory 
mandate  a  judge  should  be  most  car^l  in 
exerdslng  bla  power  to  annul  hn  tiecttop, 
saying: 
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"A  court  ought  alvBTB  to  be  slow  to  set 
aBide  an  election  *  *  *  but  when  the  Legis- 
lature has  ordained  that  under  a  certain  state 
of  facta  it  shaU  ao  act,  and  such  facta  plainly 
appear  upon  the  recora,  the  duty  is  clear,  and 
there  should  be  no  heaitatiou  about  declaring 
the  election  InvaUd." 

The  several  PemuylTania  auihoiltles  re- 
lied apou  by  the  awellants  are  on  tb^r  fiicts 
60  plainly  distlngalsbable  from  the  case  at 
bar  that  they  do  not  call  for  dlscussioii,  but 
we  may  add  that  tbe  questton  of  the  ranedy 
given  by  tbe  act  of  1888,  suiira,  does  not  seem 
to  have  tieai  raised  or  passed  upon  in  any 
of  them ;  it  la  not  necessary  to  consider  the 
point  that  this  remedy  is  omfined  to  "quali- 
fied etoctoEB,"  for  the  plaintlfCs  expressly  aver 
In  their  UU  that  they  are  "duly  quaUOed 
electors." 

The  assignments  of  error  ore  oremiled, 
and  the  decree  Is  affirmed,  at  the  cost  of  the 
aK>611anta. 


CALVERT  V.  WOODS. 

(Supreme  Court  of  Pennsylvania.    July  1, 
1914.) 

1.  Rbckivkbs  (8  133*)— Sale— Nonos. 

Under  Act  of  Anril  24,  1913  (P.  L.  114), 
amending  the  act  otMay  ll,  1011  (P.  L.  261), 
valtdating  private  sales  of  realty  by  receivers 
of  corporations,  where  notice  of  the  intention  of 
tlie  receivers  to  apply  for  leave  to  sell  at  pri- 
vate sale  is  given  to  the  creditors  by  maiung 
properly  addressed  notices,  failure  of  a  receiver 
to  give  personal  notice  to  creditors  of  his  Inten- 
tion to  present  a  petition  for  leave  to  sell  realty 
at  private  sale  did  not  invalidate  the  sale,  wliere 
he  gave  notice  by  mailing  postal  cards  duly  ad- 
dressed to  the  creditors. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Gent  Dig.  |  229;  Dec.  Dig.  i  133.*] 

2.  Tbusts   (S  ids*)  —  Saxs  —  Pubohase  bt 

TnUSTKK. 

The  role  that  a  trustee  buying  trust  prop- 
erty at  a  sale,  whether  public  or  private, 
brought  about  or  in  any  way  directed  by  him, 
will  be  presumed  to  buy  for  the  benefit  of  the 
trust  does  not  apply,  where  the  trustee  has  no 
direct  control  over  or  is  not  instrumental  in 
bringing  about  the  sale;  but  la  such  case  be 
may  become  a  purchaser  in  his  own  right,  free 
from  the  trust. 

[Ed.  Note.— For  other  cases,  eee  Trusts,  Cent. 
Dig.  U  258-205;   Dec  Dig.  |  198.*] 

Appeal  from  Conrt  of  Oomnum  Pleas,  AUe- 
^eny  County. 

Action  by  Harry  3.  Calvert,  receiver  of  the 
Mercantile  Tmst  CiHnpany,  against  I<eonard 
G.  Woods.  From  Judgment  for  plaintiff  on 
case  stated  to  determine  the  marketability 
of  the  title  to  certain  real  estate  held  by 
planttff,  defendant  appeals.  Affirmed. 

The  facta  appear  in  the  following  oidnion 
of  Frazer,  P.  J.,  In  tlie  court  below: 

In  snbstance  the  facts  agreed  upon  in  the 
case  stated  are  sa  follows:  Plaintiff,  by  agree- 
ment in  writing,  dated  August  10,  1812,  agreed 
to  sell  and  convey  to  defendant  12  acres  and  56 
perches  of  land,  situate  in  the  borough  of  Ches- 
wick,  known  as  the  Armstrong  homestead  prop- 
er^, for  the  consideraticHi  of  fl5,000,  upon 
which  fl,000  was  paid  on  account.  The  (]ues- 
tion  here  is  whether  or  not  Oxe  plaintiff  can  con- 


vey to  defendant  a  good  marketalile  title  to  the 
property. 

It  appears  that  Harry  B.  Armstrong,  on  Octo- 
ber Itf,  1902,  being  the  owner  of  the  property 
referred  to,  executed  and  delivered  a  mortgam 
thereon,  together  with  other  property,  to  R.  B. 
Mellon,  to  secure  an  indebtedness  of  $55,888.75. 
On  October  9,  IdOS,  a  scire  facias  was  issued 
upon  the  mortgage,  at  No.  31,  January  term, 
1904,  and  judgment  duly  obtained  thereon.  On 
November  19.  1903,  Harry  E.  Armstrong,  upon 
his  Tolantary  petition,  was  adjudged  a  bankrupt 
by  the  United  Statea  court,  and  the  MercantUe 
Trust  Company  appointed  his  trustee  in  bank- 
ruptcy. A  lev.  fa.  was  issued  on  tbe  judgment 
obtained  by  R.  B.  Mellon  on  his  morteage,  re- 
turnable the  first  Monday  of  April,  1904,  and 
the  property  included  in  the  moi'^age  levied 
upon  and  sold  on  the  first  Monday  of  April, 
1U04,  by  the  sheriff  of  AUwheny  county.  Wil- 
liam U.  Fredericks,  the  vice  president  of  the 
Mercantile  Trust  Company,  became  the  pur- 
chaser at  sheriff's  sale,  as  trustee  for  the  Mer- 
cantile Tmst  Company,  the  consideration  being 
$6,500  for  the  Armstrong  homestead  property, 
the  entire  con^eration  being  paid  by  money 
of  the  Mercantile  Trust  Company,  at  that  time 
the  trust  company  not  having  in  its  hands  a 
su£Bcient  amount  of  funds  belonging  to  the  es- 
tate of  Armstrong  to  porcliase  the  property. 
Subsequently  William  H.  Fredericks  and  wife, 
by  deed,  conveyed  the  projwrty  to  the  trust 
company.  On  October  27,  1907.  Harry  S.  Cal- 
vert was  appointed  receiver  of  the  Mercantiie 
Trust  Company  by  the  court  of  common  pleas 
of  Dauphin  county.  On  February  12,  1913, 
Harry  S.  Calvert  as  such  receiver,  upon  peti- 
tion to  the  Dauphin  county  court,  was  author- 
ized by  that  court  to  sell  the  Armstro&g  home- 
stead property  to  the  defendant  at  private  sale, 
for  the  consideratioh  of  f  15,000.  Notice  of  this 
application  was  given  to  the  creditors  of  tbe 
trust  company,  by  postal  cards  addressed  to  the 
respective  creditors  of  the  company.  There 
is  of  record  a  judgment  in  favor  of  E.  L.  Baugh- 
man  against  William  H.  Fredericks  et  al.,  at 
No.  36,  February  term,  1907.  for  $6,000,  with 
interest  thereon,  which  is  a  lien  upon  the  prop- 
erty, the  amount  of  which  must  be  deducted 
from  the  purchase  money  agreed  to  be  paid  by 
the  defendant. 

[  I  ]  Two  questions  are  raised  by  the  case  stot- 
ed:  tl)  As  to  tbe  sufficiency  of  the  postal 
card  notice  given  to  the  creditors  of  the  teust 
company  of  the  application  of  the  receiver  to 
the  court  of  common  pleas  of  Dauphin  county 
to  Bell  the  property  referred  to  at  private  sale 
to  defendant;  and  (2)  tbe  right  to  tbe  trust 
company,  while  acting  aa  trustee  in  bankruptoy 
of  Harry  E.  Armstrong,  to  become  the  purchaser 
of  the  property  in  question  in  its  own  name  at 
tbe  foreclosure  sale. 

The  act  of  May  11,  1911  (P.  L.  261),  empow- 
ers the  courte  of  common  pleas  of  the  several 
counties  of  this  commonwealth  to  authorize  re- 
ceivers duly  appointed  to  make  sale  of  real 
estate  at  private  sale  upon  at  least  10  days' 
notice  of  the  lutcntion  to  present  such  petition 
to  the  court  to  ail  creditors  of  the  parties.  As- 
suming that  the  act  contemplated  personal  no- 
tice to  the  creditors,  and  a  uilure  to  give  sudt 
notice  would  invalidate  the  proceedings,  that 
failure  was  cured  by  the  act  of  April  24,  1913 
(P.  L.  114),  which  amends  the  act  of  May  11, 
19ll.  and  makes  valid  all  sales  of  real  estete 
by  receivers  where  the  notice  to  creditors  was 
given  by  mailing  notices,  dniy  addressed,  to  the 
creditors. 

[2]  As  to  the  right  of  the  trust  company  to  be- 
come  the  purchaser  of  the  property  under  tbe 
circumstences  of  this  case,  in  our  opinion,  there 
is  no  doabt.  It  Is  true,  as  a  general  rule,  that 
if  a  trustee  buys  trust  property,  even  at  public 
sale  which  it  brought  about  or  in  any  way 
controlled,  the  trustee  will  be  presumed  to  buy 
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and  hold  Cor  tib«  benefit  itf  die  trost  Oborch 
T.  Winton,  196  Pa.  107,  40  AtL  363.  That 
rule,  however,  does  not  apply  where  the  trustee 
haa  no  costrol  over  or  Ut  not  inatrutneDtal  in 
bringinK  about  die  sale.  In  aach  casea  he  ma; 
bid  ana  become  the  purchaaer  of  the  property, 
free  from  any  trust  upon  hia  part.  In  Lustra 
Appeal.  108  Pa.  152,  it  is  Baia:  "It'has  been 
the  conceded  law  of  this  state  since  the  case  of 
Fisk  V.  Sarber,  6  Watts  &  S.  IS.  that  at  a 
judicial  sale,  not  controlled  by  the  trustee,  the 
trustee  can  be  a  purchaaer."  Numerous  dect- 
sions  of  both  the  appellate  courts  of  the  United 
States  and  of  this  state  have  sustained  this 
rule.  Citations  of  such  decisions  would  merely 
consume  time  without  adding  force  to  what  was 
said  in  Lusk'a  Appeal.  Considering  all  the  cir- 
cumstances of  this  case,  we  are  of  the  opinion 
that  a  good  marketable  title  to  the  proper^  in 
fee  simple  is  now  vested  in  the  Mercantile 
Trust  Company,  free  of  all  liens  and  incum- 
brances, and  that  the  order  and  decree  of  the 
court  of  common  pleaa  of  Dauphin  county,  made 
February  12,  1913.  authorizmg  and  empower- 
ing Harry  S.  Galvert,  receiver  of  the  Mercan- 
tile Trust  Company,  to  sell  and  convey  to  L. 
G.  Woods  at  pnvate  sale,  is  good  and  effective 
under  tiie  law  anthorising  and  regulating  re- 
celver'a  Bal«  at  private  sales,  and  that  Judg- 
ment diould  be  entered  in  favor  of  plaintiff  and 
against  defendant  for  $14,000,  on  condition  that 
the  plaintiff  shall  execute  and  deliver  to  defend* 
ant  a  deed  in  accordance  with  the  agreement  of 
sale  and  the  order  and  decree  of  the  court  of 
common  pleas  of  Dauphin  county,  plaintiff  to 
be  entitled  to  interat  from  the  date  of  judg- 
ment. 

The .  court  entered  Judgment  on  the  case 
stated  for  plaintiff  for  $14,000. 

Arffued  before  FELL,  C.  J.,  and  BROWN. 
MESTREZAT,  POTTER,  and  MOSCHZIS- 
KER,  JJ. 

J.  M.  Shielda,  of  Pittsburgh,  for  appellant 
Ernest  0.  Irwin  and  Watson  &  Freonan,  all 
of  Plttsbnrgh,  for  aKKllee. 

PER  CURIAM.  The  Judgment  la  affirmed 
on  the  opinion  of  Judge  FRAZEB. 


COHMONWBAiyrH  T.  BARRETT  MFG.  00. 

(Supreme  Court  of  Pennsylvania.    July  1, 
1914.) 

1.  Taxation   (J  366*)— Cobpohate  Loans— 
Operation   of   Statute  —  NonaESiDEKT 

Act  of  June  30,  1885  (P.  L.  194),  S  4,  im- 
posing on  the  treasurers  of  private  corporations 
doing  business  in  Pennsylvania  the  duty  to  as- 
sess a  tax  on  the  nominal  value  of  corporate 
loans  and  to  deduct  the  tax  in  paying  the  inter- 
est and  return  same  to  the  state  treasurer;  has 
no  extraterritorial  effect  on  corporate  officers 
residing  outside  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  612-610;  Dee.  Dig.  3  306.«] 

2.  Taxation   (|  366*)— Cobpobate  Loans— 

NONRESinF.NT  TfiEASUBERa— DUTT  OF  ReSI- 

nENT  Agent. 

A  company  incorporated  in  West  Virginia 
and  engncrt'd  in  business  in  Pennsylvania  issued 
unsecured  debenture  bonds,  with  interest  pay- 
able by  a  trust  company  in  Pennsylvania.  The 
principal  office  of  the  corporation  was  In  New 
York,  where  the  treasurer  maintained  his  of- 
fice. It  was  bis  practice,  a  few  days  before  any 
interest  period,  to  remit  to  the  trust  company 
sufficient  money  to  pay  it,  which,  on  being  paid 


by  the  tmst  company,  was  retomed  to  hfan  in 

New  York  for  cancellation.  Held,  tlutt  no  daty 
rested  on  the  trust  company,  under  Act  June 
30,  1885  (P.  193),  requiring  corporate  treas- 
urers to  impose  a  tax  on  corporate  toans  and 
deduct  the  same  from  interest,  to  assess  and 
deduct  such  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  612-610;  Dec.  Dig.  }  366.*1 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne Goimty. 

Action  by  the  Oommonwealtb  against  the 
Barrett  Mannfaeturing  Company.  From 
judgment  for  defendant,  pl^ttfl  anteala. 
Affirmed. 

Argued  before  FELL,  0.  and  BROWN, 
MESTREZAT,  POTTER,  and  MOSCHZIS- 
KER,  JJ. 

William  M.  Hargest.  Second  Deputy  Atty. 
Gen.,  and  John  C.  Bell,  Atty.  Gen.,  for  the 
Commonwealth.  M.  Hampton  Todd,  of  PMI- 
adelphla,  for  api>ellee. 

MOSGHZISKER,  J.  The  court  below  de- 
cided that  the  defendant  corporation  was 
not  obliged  to  collect  the  state  tax  due  by 
resident  holders  of  its  coupon  bonds;  the 
commonwealth  has  appealed. 

By  agreement,  the  case  was  tried  without 
a  jury.   The  adjudication  states: 

"These  are  appeals  from  the  settlement  of  ac- 
counts against  the  defendant  company  for  the 
loans  tax  for  the  years  1899  to  1009,  both  in- 
clusive; they  have  been  consolidated,  *  *  « 
and  •  •  •  the  facts  •  •  •  may  be  briefly 
stated  as  follows:  The  defendant  company  was 
incorporated  under  the  laws  of  West  Virginia 
and  was  engaged  in  basioess  in  this  state  dur- 
ing the  years  covered  by  these  settlements. 
On  April  1.  1899.  it  issued  *  *  *  debenture 
bonds,  making  them  payable  at  the  Land  Title 
&  Trust  Company,  in  the  city  of  Philadelphia, 
with  interest  •  •  •  payable  October  1st  and 
April  Ist  in  each  year,  free  of  tax.  •  •  • 
The  princiral  office  of  uie  defendant  comps^, 
outaide  of  West  Virginia,  was  until  June,  iSf&, 
in  the  city  of  Philadelphia;  since  then  it  has 
been,  and  is  now,  in  the  city  of  New  York. 
The  office  of  the  treasurer  of  the  company  haa 
been  continuously  in  the  latter  city  since  its  in- 
corporation in  1806,  and  the  treaaurer'a  bank 
account  since  that  time  has  been  coDdQuoualy 
in  •  •  *  New  York.  The  Land  Title  & 
Trust  Company  does  not  hold  any  property 
*  •  •  belonging  to  the  defendant  as  collat- 
eral security  for  the  payment  of  the  bonds  or 
interest  thereon.  Since  the  indebtedness  has 
been  created  and  the  bonds  have  been  issued, 
it  has  been  the  practice  of  its  treasurer,  a  week 
or  ten  days  pnor  to  any  interest  period,  to 
remit  from  the  company's  bank  account  in  New 
York  to  the  Land  TiUe  &  Trust  Company  in 
Philadelphia  a  sufficient  sum  of  money  to  pay 
the  then  maturing  interest  on  the  bonds.  The 
coupons  representing  the  Interest,  upon  pres- 
entation and  surrender,  in  accordance  with  the 
terms  thereof,  were  paid  to  the  holders  by  the 
Land  Title  &  Trust  Company,  which  thereupon 
returned  them  ao  paid  for  cancellation  to  the 
office  of  the  treasurer  of  the  defendant  com- 
pany in  the  city  of  New  York." 

[1,2]  On  this  state  of  facts,  the  court  be- 
low determined  that  the  case  of  N.  Y..  U  B. 
&  W.  R.  R.  Co.  V.  Penna.,  1S3  U.  S.  62S.  14 
Sup.  Ct  902,  38  L.  Ed.  846,  and  Del.  &  Hud. 
Canal  Co.  t.  Penna.,  166  TT.  8.  200,  15  Sup. 
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Ct  358.  S9  Ll  Bd.  S96,  gOTemed,  and  that  In 
the  case  at  bar,  since  the  corporation  treas- 
urer did  not  reside  In  the  state  ot  Pennsyl< 
ranla,  and  "every  act  he  personally  did  In 
connection  with  the  payment  of  the  Interest 
was  performed  In  the  state  of  New  York,  and 
not  within  the  limits  of  tills  state,"  the  act 
of  Jone  30.  1885  (P.  L.  193),  "did  not  oper- 
ate" upon  the  defendant  company,  adding: 

"The  tact  that  he  [the  treasurer]  sent  the 
money  from  New  York  to  the  Land  Title  A 
Trust  Company,  where  the  interest  is  paid  to 
the  holders  of  the  bonds  we  are  not  prepared 
to  say  brought  him  within  the  operation  of  the 
statute." 

We  have  studied  these  two  United  States 
authorities  with  care,  and  wtille  they  both 
InTolve  the  question  of  the  impairment  of 
contracts  existing  between  the  commonwealth 
and  the  respectlTe  defendants,  yet,  tadepend- 
entiy  of  this,  in  each  of  them  the  conclusion 
is  placed  upon  the  ground  that  section  4  of 
the  act  of  1885,  supra,  could,  under  no  cir- 
cumstances, have  extra  territorial  operation. 
There,  as  here,  the  respectlTe  defendants  had 
property  and  were  doing  business  in  -  Penn- 
sylvania ;  but  In  each  instance  the  treasurer 
was  a  nonresident,  and  the  money  with  which 
the  Interest  on  the  bonds  was  paid  was  kept 
on  deposit  out  of  the  states  The  only  differ- 
ence in  this  respect  between  those  cases  and 
the  present  one  is  tliat  in  the  former  the 
payments  of  Interest  were  made  in  New 
York,  directly  by  the  company  to  the  actual 
bondholders,  while  here  the  treasurer  sent 
the  money  from  New  York  to  the  Land  Title 
&.  Trust  Company  in  Philadelphia,  which 
corporation  is  expressly  designated  on  the 
coupons  to  make  payment  thereof.  We  agree 
with  the  court  below  that  this  arrangement 
did  not  bring  the  defendant  company  within 
the  operation  of  the  statote. 

The  fourth  section  of  the  act  of  1885,  su- 
pra, provides  "tbat  hereafter  it  shall  be  the 
dolj  of  the  treasurer  of  each  private  cor- 
poration •  *  •  doing  business  In  this 
commonwealth,  upon  the  payment  of  any  in- 
terest upon  any  •  »  •  bond,  •  •  • 
Issued  by  said  corporation  to  residents  of 
this  commonwealth,  and  held  by  them,  to  as- 
sess the  tax  Imposed  and  provided  for  state 
purposes  upon  the  nominal  value  of  each  and 
every  said  evidence  of  debt,"  and  to  report 
the  assessment  to  the  auditor  general ;  and 
"It  shall  be  his  further  duty  to  deduct"  the 
tax  and  return  the  same  to  the  state  treas- 
urer. It  will  be  observed  that  this  act  places 
two  duties  upon  treasurers  of  corporations: 
(1)  To  assess  the  tax,  and  (2)  to  collect  it; 
and  it  is  clear  that  the  first  is  a  prerequisite 
to  the  second.  Under  the  construction  placed 
upon  this  act  by  the  United  States  Supreme 
Ck>urt,  it  can  have  no  extraterritorial  eflfect 
upon  corporation  officers  residing  out  of  the 
state  to  constrain  th{em  to  assess  the  tax, 
any  more  than  It  can  to  compel  them  to  col- 
lect It;  and,  since  treasurers  are  specifically 
named  in  the  act  to  perform  both  these  du- 
ties, we  cannot,  by  Implication,  or  iQion  any 


proper  theory  of  law  or  statutory  construc- 
tion, transfer  this  joint  obligation  to  a  cor- 
poration designated  as  a  mere  paying  facllltiy, 
such  as  the  I^and  Title  &  Trust  Company  Is 
in  this  case.  The  office  of  this  company  is 
Bpedfled  upon  the  bonds  and  coupons  as  the 
place  where  the  money  is  to  be  paid — hence 
the  defendant  corporation  Is  obliged  to  use 
it  for  that  purpose— but  the  treasurer  of  the 
defendant  company  performs  all  his  duties  in 
connection  with  these  payments  in  the  city  of 
New  York.  According  to  the  facts  found  by 
the  trial  Judge,  this  treasurer  from  time  to 
time  merely  sends  a  sufficient  amount  of 
money  into  the  state  of  Pennsylvania  to  meet 
these  payments  as  they  fall  dua  The  Land 
Title  &  Trust  Coibpany  is  under  no  obliga- 
tion other  than  to  honor  the  coupcms  when 
presented  and  to  return  them  to  New  York 
for  cancellation,  and  presumably  it  would  not 
possess  the  luiowledge  necessary  to  make  the 
assessment  required  by  the  act;  but,  be 
this  as  It  may,  the  treasurer  is  the  person 
fixed  with  the  duty  of  making  the  assess- 
ment, and  since  a  nonresident  treasurer  can- 
not be  compelled  to  perform  this  prerequisite 
to  the  collection  of  the  tax,  It  is  plalu  that 
the  trust  company  cannot  be  ordered  to  de- 
duct a  tax,  which  In  point  of  fact,  has  never 
been  assessed. 

In  Commonwealth  v.  Lehigh  Valley  R.  R. 
Co.,  186  Pa.  235,  246,  40  Atl.  491,  492,  refer- 
ring to  the  act  now  before  us,  we  said: 

"The  tax  is  not  in  any  sense  or  in  any  d^ree 
a  tax  on  the  corporation,  *  •  •  but  on  the 
individual  citiren  of  the  state  who  hoMs  the 
bonds.  The  corporation'  is  chargeable  with  it 
only  81  a  collector,  and  by  reason  of  default  in 
the  duty  to  collect." 

This  being  the  situation,  when  considering 
the  legislation  in  question  we  must  keep  In 
mind  the  construction  placed  upon  it  by  the 
Supreme  Court  of  the  United  States,  and 
read  it  accordingly.  When  the  act  Is  bo 
viewed,  It  is  plain  that  the  defendant  cor- 
poration cannot  be  charged  with  the  tax  upon 
the  theory  of  a  default  in  duty ;  for  Its  treas- 
urer Is  a  nonresident,  not  fixed  with  any 
duty  to  perform.  Moreover,  when  we  con- 
sider our  own  construction,  in  the  Lehigh 
Valley  Case,  supra,  in  connection  with  the 
two  United  States  cases,  supra,  it  is  clear 
that  the  local  taxing  officers  may  insist  upon 
the  return  of  the  defendant's  bonds  and  di- 
rect payment  of  the  tax  thereon  by  each  in- 
dividual citizen  of  the  commonwealth  holding 
the  same ;  and  the  proviso  in  section  6  of  the 
act,  to  the  effect  that  individuals  shaU  not 
return  corporate  obligations  "the  tax  upon 
which  la  required  by  law  to  be  collected 

•  •  •  and  paid  into  the  state  treasury  by 
the  corporation,"  has  no  applicatlou,  for,  un- 
der the  act  as  construed,  the  tax  upon  the 
defendant  company,  and  others  similarly  sit- 
uated, is  not  "required  by  law  to  be  collected 

•  •  *  and  paid  •  •  •  by  the  corpora- 
tion." Furthermore,  the  fact  that  the  written 
obligations  provide  that  the  bonds  and  the 
Interest  thereon  shall  be  paid  "tree  of  tax** 
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does  not  enter  Into  tiila  case;  tbat  1b  a 
matter  between  the  respectlre  bondholders 
and  tile  defendant  corporation,  and  It  can 
In  no  way  affect  the  rights  of  the  common- 
wealth or  the  obligation  of  others  boward  the 
state  so  far  as  ooncema  the  assesament  and 
coUecllon  of  Its  taxes. 

The  assignments  of  error  are  orerruled, 
and  the  Judgment  Is  affirmed. 


In  re  BACHE'S  ESTATE. 
Appeal  of  GRAVES. 
(Sapreme  Court  of  Pennsylvania.   Jnly  1, 1914.) 

L  Wills  (§  524*)— Cosstbuction— Heibs.  ' 

A  devise  of  real  estate  for  life,  with  re- 
mainder to  the  testator's  hein,  Tests  the  remain- 
der in  tiiose  answering  such  deacrlption  at  the 
time  of  his  death,  thoueh  the  life  tenant  is  one 
of  the  class  who  will  take  the  remainder,  where 
the  will  does  not  clearly  show  that  testator  in- 
tended otberwiae. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S§  1116-1127;  Dec.  Dig.  S  524.*] 

2.  Wills  ({  6a4*)  —  CoNBiBUCrxoif  —  Vbsted 
Estate. 

Where  It  does  not  clearly  appear  from  the 
context  of  a  will  or  the  circumstances  of  its  exe- 
cation  that  a  contingent  interest  was  intended, 
the  remainder  will  vest  at  testator's  death,  and 
not  at  the  expiration  of  the  life  tenancy. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  SI  1488-1510;  Dec.  Dig.  |  634.*] 

3.  Wills  ({  634*)  —  CovBTBucnosr  —  Vbstbd 
Bbtats. 

Under  a  will  giving  to  t^tator's  "daughter 
L.  for  •  •  •  her  natural  life  •  •  •  the 
homestead,  •  *  •  and  upon  her  deatii 
•  •  •  the  real  estate  aforesaid  unto  my 
lineal  heirs,"  and  directing  that,  in  case  his  three 
daughters  should  agree  that  a  sale  of  a  vacant 
lot  constituting  part  of  the  homestead  should  be 
advisable  and  L.  should  join  in  the  deed,  then 
same  conld  be  sold,  and  the  money  invested,  and 
the  income  paid  annually  to  Jj.  for  life,  and  at 
her  death  be  distributed  to  testator's  lineal  heirs, 
L.  took  a  life  estate  with  remainder  vested  in 
her  and  the  two  other  daughters  on  testator's 
death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  14S&-1510;  Dec  Dig.  t  634.*] 

4.  Rehaindebs  (1  16*)— Sale  of  liAnn— Ju- 
UBDionoN  OP  Obphanb*  Ooubt. 

Where  a  will  bequeathed  real  estate  to  L, 
for  life,  with  remainder  to  L.,  A.,  and  another, 
all  three  of  whom  were  sui  juris  at  testator's 
death,  the  orphans*  court  had  do  jurisdiction,  on 
the  petition  of  L.  and  A,,  to  order  a  sale  of  the 
real  estate  under  the  Price  Act  (P.  L.  1853,  p. 
603),  as  amended  by  Act  June  14,  1S07  (P.  L. 
l44),  relative  to  sales  of  real  estate,  though  the 
taxes  were  in  arrear,  testator's  provision  for 
keeping  up  the  property  had  failed,  the  owners 
of  the  remainder  were  largely  in  debt,  and  their 
creditors  joined  in  the  application  for  a  sale. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  8  11;  Dec.  Dig.  S  16.*] 

Appeal  from  Orphans'  Court,  Tioga  County. 

In  the  matter  of  the  estate  of  John  N. 
Bache,  deceased.  Petition  for  the  sale  of  real 
estate  under  the  Price  Act.  From  a  decree 
ordering  sale,  and  appointing  trustee  for 
same,  NelUe  Bacbe  GraTes  wpeals.  Re- 
versed. 


Argued  before  FBLL,  a  X,  and  BROWN, 
MESTBEZAT,  POTTBB,  and  MOSCHZIS- 
KER,  JJ. 

Paul  J.  Edwards  and  Andrew  B.  Dwismor^ 
both  of  Wellsboro,  for  i^ipellaiit  S.  F.  Cfaan- 
nell,  Edward  H.  Owlett,  and  George  W.  Mer- 
rick, all  of  Wellsboro,  for  appellee. 

MESTREZAT,  J.  John  N.  Bache  died 
April  1,  1005,  testate,  seised  of  certain  real 
estate  In  the  borough  of  Wellsboro,  Tioga 
connt7,  and  leaving  surviving  blm  three 
daagbters,  Louise  M.  Tnunan.  Anna  B.  Tru- 
man, and  Ndlle  B.  GraTes.  By  bis  will  he 
devised.  Inter  alia,  as  follows:  - 

"I  give,  devise  and  bequeath  nnto  my  daugh- 
ter, Louise  M.  Truman,  for  and  during  the  term 
of  her  natural  life,  the  house  and  lot  with  bam 
and  vacant  lot  comprising  the  homestead  where 
I  now  reside.  •  •  •  And  upon  her  death  I 
give  and  devise  the  real  estate  aforesaid  unto  my 
lineal  heirs,  share  and  share  alike,  provided,  how- 
ever, that  in  case  the  said  heirs  shall  be  in  more 
than  one  class  th»  shall  take  per  stbrpn  and 
not  per  capita.  I  further  will  and  direct  that  in 
case  all  my  daughters  if  living,  or  such  as  may 
be  Hving  and  the  issue  of  those  who  are  dead, 
should  agree  that  a  sale  of  the  vacant  lot 
*  *  *  should  be  advisable,  and  my  said 
daughter,  Louise  U.  Truman,  should  signify  her 
assenf  to  such  sale  by  joining  in  the  deed,  then 
the  same  shall  be  sold,  the  money  invested,  and 
the  income  thereof  be  paid  annually  to  my  said 
daughter,  Louise  M.  Truman,  during  her  life, 
and  at  her  death  the  said  money  to  be  distribut- 
ed to  my  lineal  hein  aforesaid  as  above  provided 
in  case  of  tiie  land  remaining  unsold.'* 

On  May  31,  1913,  Louise  M.  Tmman,  Anna 
B.  Tnunan,  and  A.  A.  Truman,  her  hnsband, 
presented  their  petlflai  to  the  orphans'  court 
of  Tioga  Qonnty,  praying  for  an  order  to 
sell  the  said  real  estate  under  Act  April  18, 
1853  (P.  L.  S03.),  commonly  known  as  the 
Price  Act,  as  amended  by  Act  June  14,  1887 
(P.  L.  144).  The  petition  seta  forth,  inter 
alia,  the  devise  and  a  description  of  the  prop- 
erty, and  avers  that  the  property  Is  becoming 
dilapidated  and  going  into  decay;  that  an 
offer  had  been  made  to  purchase  It  at  private 
sale  for  the  sum  of  $5,000,  subject  to  the  tax 
liens,  which  was  a  better. price  than  could 
be  obtained  at  public  sale;  that  it  would  be 
for  the  Interest  of  all  parties  to  sell  the  same; 
that  the  sale  might  be  made  without  injury 
or  prejudice  to  any  trust,  charge,  or  purpose 
for  which  the  same  Is  held;  and  that  the 
same  might  be  done  without  violation  of  any 
law  which  may  confer  an  immunity  or  ex- 
emption trom  rale  or  alienation.  Nellie 
Bache  Graves,  the  other  daughter,  and  her 
husband,  demurred  to  the  petition  on  the 
ground  that  it  did  not  set  out  facts  sufficient 
to  give  the  court  jurisdiction  under  the  act 
of  assembly.  The  demurrer  was  overruled, 
and  Mrs.  Graves  filed  an  answer,  averring, 
inter  alia,  the  same  reason  why  the  prayer 
of  the  petition  should  not  be  granted.  The 
learned  court  below  held  the  answer  Insuf- 
ficient and  entered  a  decree  granting  the 
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prayer  of  the  petition.  Nellie  Bache  OraTes, 
the  respondent,  took  tMs  appeal. 

[1,  2]  The  real  estate  in  question,  as  will  be 
observed,  was  derlsed  to  Louise  M.  Tmmau 
for  life  with  remainder  to  the  testator's 
lineal  heirs,  who,  if  In  more  than  one  class, 
should  take  per  stirpes,  and  not  per  capita. 
His  three  danghters  were  the  testator's  only 
lineal  heirs  nt  the  time  of  his  death,  and  they 
are  still  living.  It  is  clear,  therefore,  that 
under  this  devise  Louise  M.  Trnman  took  a 
life  estate,  and  she  and  her  two  sisters  took 
the  remainder  In  fee.  It  is  settled  by  a  long 
line  of  decisions  In  this  state  that  a  devls^  of 
leal  estate  to  one  for  life,  with  remainder 
to  the  testator's  heirs,  vests  the  remainder 
in  those  who  answer  such  description  at  the 
time  of  his  death,  unless  the  will  affords 
dear  and  nneqnlvocal  evidence  to  the  con- 
trary; and  it  Is  Immaterial  that  the  life 
totant  Is  one  of  the  class  who  will  take  the 
remainder.  Stewarf  s  Estate,  147  Pa.  883,  23 
Atl.  fiOO;  Biub7*e  Appeal,  61  Pa.  111.  The 
lav  favors  vested  rather  than  contingent  es- 
tates, and  nnlesB  It  clearly  an>ear  the 
context  or  the  ctecmnstances  of  the  case  that 
a  contingent  Interest  was  Intoided,  the  re- 
mainder will  be  regarded  as  veatbig  at  the 
death  ct  the  testator,  and  wA  at  the  expira- 
tlott  of  the  life  tenancy. 

[I]  In  ttie  presmt  case  the  testator  ez< 
prewed  Us  intent  in  legal  and  technical  lan- 
guage wbidi  will  permit  of  bat  one  interpre- 
tation. Hie  flrst  taker,  me  of  his  three 
daughters,  unquestionably  took  a  life  estate. 
It  is  80  expressed  in  the  wllL  The  remainder 
la  given  in  equally  dear  and  certain  lan- 
guage, and  the  presumption  Is  tliat  it  vested 
In  the  testator's  lineal  hdra  at  his  death, 
and  not  at  ttae  expiration  of  the  particular 
estate.  There  Is  nothing  in  ttie  wlU  to  in- 
dicate that  the  tratator  Intended  the  vesting 
of  the  remainder  should  be  postponed  until 
the  death  of-  the  life  twant.  The  presump- 
tion is  against  such  intention,  and  It  is 
strengthened  by  the  reasonable  probaUllty 
that  be  preferred  hia  estate  should  go  to  his 
daughters,  rather  than  to  more  remote  de- 
scendants. The  subsequent  clause  of  the  will 
permitting  the  sale  of  the  vacant  lot  clearly 
discloses  that  It  was  the  testator's  intention 
the  remainder  should  vest  at  his  death,  aa  It 
provides  that  the  vacant  lot  may  be  sold  with 
.  the  consent  of  his  daughter,  Louise,  the  life 
tenant,  if  all  his  daughters  should  agree  to 
the  sale,  which  necessarily  Implies  that  the 
Eale  should  take  place  during  the  existence 
of  the  life  estate,  and  It  is  obvious  that  such 
sale  would  not  pass  the  fee  as  the  testator 
Intended  unless  the  remainder  vested  at  his 
death.  That  provision  of  the  wUI  was  not  in- 
tended to  change  the  preceding  devise,  as  It 
directed  that  the  proceeds  of  sale  be  applied 
"as  above  provided  in  case  of  the  land  remain- 
ing unsold."  In  fact,  the  provision  was  sim- 
ply surplusage,  because,  the  fee  simple  title  to 
the  vacant  lot  bedng  la  the  three  daughters, 
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they  could  have  conveyed  it  by  their  deed, 
regardless  of  the  testamentary  iwovlalon 
made  for  ttae  sale  of  the  property. 

The  devise  having  vested- the  estate  in  fee 
In  the  three  daughters  at  the  death  of  the 
testator,  subject  to  the  life  estate  of  one  of 
the  daughters,  the  act  of  1853  and  its  supple- 
ments did  not  confer  on  the  orphans'  court 
power  to  order  a  sale  of  ttie  premises.  As 
above  suggested,  the  three  daughters  were  the 
owners  In  fee  of  the  entire  property,  and 
they  could  sell  or  dispose  of  It  as  they  saw 
proper.  The  life  tenant  could  have  dteposed 
of  her  Intereat  as  such,  and  also  her  Interest 
in  the  remainder,  without  the  ctuaent  ct 
Iwr  two  daters.  Her  slstera  could  have  dis- 
posed of  their  interests  without  consulUug 
the  Ufb  tenant  The  testator's  direction  to 
sdl  if  all  the  interested  parties  should  con- 
cur was  therefore  of  no  effect  whatever,  and 
conferred  no  power  upon  hla  daughters  which 
they  did  not  possess  by  virtue  of  the  prior 
devise. 

[4]  We  are  not  dear  aa  to  the  ground  upon 
whldi  the  learned  court  baaed  its  authority 
to  award  an  order  of  sale  under  the  Price 
Act   The  opinion  says: 

"If  the  will  of  the  testator  creates  a  contin- 
gent remainder,  we  have  seen  it  is  within  the  pro- 
visions of  the  Price  Act  If  it  creates  a  vested 
remainder,  liable  to  open  and  let  in  after-lwrn 
children,  It  Is  also  wtttiin  the  acts  dted.** 

It  is  too  clear  for  aisument  that  the  will 
did  not  create  a  contingent  remainder,  but 
vested  the  remainder  in  the  lineal  heirs  at 
the  death  of  the  testator  and  in  possession 
at  the  death  of  the  life  tenant  As  pointed 
out  above,  the  persons  In  whom  the  estato 
vested  were  ttiose  who  answered  the  deacrlp 
tion  ot  lineal  heirs  at  the  death  of  the  tes- 
tator, and  they  were  the  three  sisters.  They 
were  In  bdng,  and  had  the  immediate  ^ht 
to  the  possession  npcm  the  detennination  of 
the  particular  estate.  Had  that  estate  been 
determined  by  the  death  of  the  life  tenant 
during  the  life  ot  the  testator,  the  remain- 
dermen would  have  taken  possession  at  his 
death,  l^e  event  on  which  the  remainder 
was  limited,  the  expiration  of  the  particular 
estate,  was  bound  to  happen,  and  the  re- 
mainder vested  at  the  death  of  the  testator 
in  his  lineal  heirs. 

The  learned  court  also  seemed  to  think  that 
the  remainder  was  vested,  but  liable  to  open 
and  let  In  after-bom  children,  and  that  there- 
fore the  conrt  had  Jurisdiction  under  the 
Price  Act  to  order  a  sale  of  the  property. 
It  is  true  that  where  there  is  a  devise  of  a 
life  estate,  followed  by  a  remainder  to  a 
class  of  persons,  some  or  all  of  whom  are 
unborn,  the  remainder  Is  contingent  until 
the  birth  of  a  member  of  the  class  In  whom 
it  vests  Immediately,  subject  to  open  to  let 
in  all  members  of  the  dass  who  may  there- 
after be  bom  during  the  continuation  of  the 
particolar  estate.  The  rule  Is  stated  in  Smith 
on  Bxecotory  Intacests,  quoted  1^  Mr.  Justice 
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Green,  In  Keller  t.  Lees,  176  Pa.  402,  407, 
SS  AU.  107,  198,  as  follows: 

"Where  real  estate  property  is  limited  by  way 
of  a  remainder  to -a  class  of  persons,  some  or 
all  of  whom  are  unborn,  if  any  of  them  come  in 
ease  before  the  determination  of  the  particular 
estate,  the  property  will  vest  in  such  person  or 
persons,  subject  to  open  and  let  in  tbe  other 
members  of  the  class  who  happen  to  come  in  esse 
before  the  determination  of  tiie  particular  es- 
tate." 

Had  this  devise  been  to  the  life  tenant, 
and  the  remainder  to  her  children  or  to  tbe 
children  of  another,  the  remainder  would 
have  been  contingent  nntil  the  birth  of  a 
child,  in  whom  It  would  have  vested  Immedi- 
ately, subject  to  let  In  after-bom  children. 
The  learned  court  failed  to  note  tbe  dlstinc- 
Uca  between  such  a  devise  and  the  one  un- 
der consideration.  Here  the  devise  was  to 
tbe  daughter  for  life,  with  remainder  to  the 
testator's  lineal  b^rs,  and  whoever  answered 
to  snch  description  at  the  death  of  the  testa- 
tor, when  the  will  took  eitect,  was  entitled 
to  the  remainder.  The  lineal  h^rs  wa«  the 
tiiree  daughters,  and  no  other  person  eonid, 
at  the  vesting  of  the  estate  or  thereafter,  take 
as  a  remainderman.  If  either  of  the  three 
daughters  bad  died  prior  to  her  father,  leav- 
ing iSBii^  tliat  issue  by  tbe  express  provisions 
of  the  will  would  bare  taken  their  parent's 
share  <rf  the  remainder.  Dnrli^;  the  life  of 
tbe  danghters  tlielr  children  were  not  en- 
titled to  any  part  of  the  remainder;  If  either 
of  the  danghters  died  aft«  tbe  death  (tf  llie 
testator,  her  children  took  through  her  and 
ber  share  o£  tbe  remainder,  and  not  directly 
from  the  testator.  During  the  continuance  of 
the  particular  estate  either  daughter  can  dis- 
pose of  ber  Interest  in  the  remainder,  which 
will  prevent  It  resting  In  her  children  in 
possession  at  the  death  of  tlie  life  tenant. 
Tbe  remainder  vested  at  the  death  <a  the 
testator  In  the  parties  to  whom  it  was  de- 
vised, to  wit,  the  testator's  lineal  heirs,  who 
were  bis  three  danghters,  and  bad  either 
daughter  died  during  the  continnanoe  of  the 
life  estate,  leaving  children,  the  remainder 
would  not  have  opened  to  let 'them  In,  a» 
they  were  not  the  devisees  of  their  grand- 
tatber,  and  hence  took  no  interest  In  the  prop- 
erty hgr  his  wilL 

In  view  of  the  fiict  that  tbe  petition  dis- 
closes a  life  tenancy  in  one  daughter  and  the 
remainder  vested  in  tbe  three  daughters  on 
the  death  of  the  testator,  there  Is  nothing  In 
the  petition  which  confers  Jnrisdldtlon  on  the 
court  below  to  order  a  sale  of  the  property 
under  the  Price  Act  The  three  daughters, 
owners  of  the  entire  estate,  are  all  sul  Juris 
and  able  to  contract  for  themselves,,  and  it 
would  therefore  be  a  deprivation  of  a  con- 
stltntloual  riglit  for  the  court,  through  its 
decree,  to  sell  the  property.  Nor,  as  the 
learned  counsel  for  tbe  appellees  seem  to 
think,  is  it  ground  for  ordering  a  sale  that 
the  taxes  on  the  property  are  in  arrear,  that 
tbe  tMtator's  provision  for  keeping  up  the 


property  has  failed,  and  that  tbe  owners  of 
the  remainder  are  larg^  Indebted,  and  their 
creditors  Join  with  the  appellees  In  the  appli- 
cation for  a  sale.  Under  the  facts  of  the 
present  case,  these  matters  will  not  aid  an 
application  for  an  order  to  sell  under  the 
Price  Act  The  learned  court  correctly  held 
that  "the  attitude  of  the  creditors  towards 
the  application  for  an  order  of  sale  could  not 
give  the  court  jurisdiction."  If  the  creditors 
desire  to  enforce  their  claim,  they  can  do  so 
in  the  Common  Pleas  by  obtaining  a  judg- 
ment and  selling  the  interest  of  the  Jui^ment 
debtor  In  the  premises.  If,  as  appears  by  the 
opinion  of  the  court  below,  the  remaindermen 
are  indebted  far  beyond  the  value  of  the 
property,  they  should  stop  litigation,  and  dis- 
pose of  the  property  amicably,  and  apply  the 
proceeds  to  the  payment  of  the  indebtedness. 
The  three  sisters  are  the  absolute  owners  of 
the  property,  and  they  can  dispose  of  it  as 
they  please,  or  either  can  dispose  (tf  ber  In- 
terest as  she  may  desire^  The  rights  of  the 
parties  In  the  property  having  been  Judidally 
determined,  th^r  counsel  will  no*  doubt  lend 
assistance  in  preventing  further  litigation, 
which  would  result  only  in  adding  unneces- 
sary costs  and  expenses  for  their  cUedts  to 
pay. 

The  decree  Is  reversed,  at  the  costs  of  t3ie 

appellees. 


In  re  DONNELLrs  ESTATID. 
Appeal  of  ICUBRAT  «t  al. 

(Supreme  Court  of  Pennsylvania.    July  1, 

1914.) 

1.  ExBCtTTOBB  AND  AduINISTSATOBS  (S  266*> 

— Pbesebvation  of  Estate  —  ADVANCEUifTS 
TO  ExzciTTOBs— Rights  Acquikbd. 

Where  the  advancement  of  money  to  «r- 
ecutors  in  good  faith  by  parties  interested  in  the 
estate,  to  preserve  it  from  loss,  results  in  a 
benefit  to  the  estate  and  in  tbe  preservation  of 
the  assets  for  the  creditors,  the  parties  maklDjc 
the  advanced  are  entitled  to  priority  of  payment 
over  general  creditors. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  IS  1023-lOSl:  Dec. 
Dig.  i  266.*] 

2.  exbcutobs  and  aduxnibiaatobs  (|  263*) 
— Loans  to  Exeoutoes  fob  Bbneftt  of  Es- 
tate— Priobitt — Claims  of  Cbeditobs. 

At  the  death  of  a  decedent,  the  claims  of 
his '  creditors  against  his  estate  become  fixed, 
and  their  rights  cannot  extend  to  anything 
which  the  executors  thereafter  borrow  to  pro- 
tect the  assets  or  aid  a  proper  administration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  iS  975-1000: 
Dec.  Dig.  i  263.«] 

3.  EXECUTOES  AND  AdHINISTBATOBS   (|  606*) 

—Accounting — Patubntb  to  Pboteot  Es-  , 

TATE— HeFUSAL  TO  bUBCHABGE  EXECUTOBS. 

A  finding  by  the  orphans'  court  that  tbe  ex-, 
ecutors  exercised  a  wise  discretion  in  makioK 
certain  payments,  and  that  the  estate  was  ben- 
efited thereby,  and  a  refusal  to  surcharge  them 
with  such  payments,  were  proper,  where  it  ap- 
peared that  the  executors  bad  paid  $16,200  to 
the  holder  of  decedent's  note,  amounting  to  $27,- 
000.  who  held  bonds  and  the  note  «  a  coal 
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oonu^any  Indtnaed  by  decedent  and  thieatened 
to  foreclose  anlesB  10  per  cent,  of  the  amount 
of  the  note  was  paid  each  month,  and  that  the 
payments  were  made  to  prevent  foredosnre  on 
property  of  the  coal  company,  out  ot  which  die 
executors  ruilized  $120,000. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdmiDtstrators,  Cent  Dig.  SS  216&-2177; 
Dec  Dig.  S  506.*] 

4.  BXXCUTOES  AND  Aduxnistbatoks  (}  109*) 
— ^AccotmrzNQ  by  Exxcutobs— Subobabqb 
—Right  to  Cbkdits. 

Where  executors  improperly  advanced  mon- 
ey to  a  failing  corporation,  in  the  stock  of 
which  the  estate  was  heavily  interested,  but 
acted  in  good  faith,  expecting  to  preserve  the 
property  of  the  eatate,  they  were  properly  cred- 
ited to  the  amount  of  $30,000  received  from 
the  sale  of  incumbered  realty  of  such  corpora- 
tion.  though  It  appeared  that  the  payments  on 
which  tba  surcharge  was  based  were  used  by  the 
corporation  to  discharge  incumbrances  on  other 
real^. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  fi!  435-43S, 
440-447.  763;  Dec  Dig.  |  109.*] 

5.  EXEOUTOBB  AND  Administbatobb  A  490*) 
—  COMPINBATION  OT   EXKGTTrOBS  —  DXSCBB- 

TION. 

Hxecuton  la  tlielT  aeeomit  credited  them- 
selves with  compensation  in  the  sum  of  $61, 
W2.19,  being  5  per  cent  of  ttie  gross  charges 
in  the  account  The  court  reduced  their  com- 
pensation to  '^5,000.  Held,  that  the  compensa- 
tion allowed  was  not  so  excMsiTe  as  to  consti- 
tute an  abuse  ot  discreticm. 

[Ed.  Note.— For  other  casest  aaa  Bzecuton 
and  Administrators,  Cent.  Dig.  IS  2107.  SlOO- 
2116;  Dec.  Dig.  {  496.*] 

6.  ExxouToaa  ahd  Aduzkisteatobs  (|  109*) 
— AcoounriNO  bt  Exeoutobs— Subohabqe 

— IMFBOPBB  DIBBUB8EICENTB. 

Where  executors,  without  approval  6t  the 
orphans*  court,  improperly  advanced  money  to 
a  corporation  whose  stock  the  estate  held,  they 
were  diargeable  with  its  Ims,  though  they  act- 
ed in  good  faith,  believing  contrary  to  the  fact 
that  the  disbnrsements  would  protect  the  inter- 
ests of  the  estate,  bat  not  haTlng  applied,  on  no- 
tice to  creditors,  for  leave  to  so  act 

[Ed.  Note.— For  other  «tses,  see  Executors 
and  Administrators,  Cent  Die.  {J  435-438. 
440-447,  763;  Dec.  Dig.  {  100.*3 

7.  EXECUlOBfl  AND  ADiaNISTBATOBS  ({  109*) 
— ACCODNtlNO   BT  EXECDTORS — SUBCHABQE 

— Patmbnt  CoNSTiTUTiNa  Pbefebence. 
Where  executors  made  a  payment  to  pre- 
vent a  sale  of  bonds  which  decedent  had  bor- 
rowed and  used  as  collateral  for  loans  which 
were  subsequently  called,  and  such  payment 
amounted  to  the  granting  of  a  preference  to  the 
owner  ci  such  bonds  without  any  advancing  of 
the  interest  of  the  estate,  the  executors  were' 
properly  surcharged  with  such  paymenU. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  435-438. 
440-447,  763;   Dec  Dig.  !  109.*] 

&  EXECUTOBS  AND  AdHINISTBATOBB   (I  510*) 

-Accounting — Review— Haruless  Ekbob. 
The  act  ot  a  judge,  by  whom  one  branch  of 
a  litigation,  involving  an  accounting  by  execu- 
tor* and  the  distribudon  of  an  estate,  was  tried, 
bt  deciding  the  questions  assigned  him  four  days 
earlier  than  another  judge  of  the  same  court 
diapoaed  of  matters  before  him  in  conpection 
with  the  same  litigation,  if  error,  was  harmless 
as  to  the  executors,  where  it  appeared  that 
they,  having  excepted  to  both  determinations 
and  appealed  from  the  dismissal  of  their  excep- 


tions, had  not  been  thereby  deprived  ot  any 
rights. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  H  2236-2200; 
Dec  Dig.  I  510.*] 

9.  Appeal  and  Eebob  Ot  1078*)  —  Abbion- 

KENT8  OP  EbBOB— ABANDONIOEHT. 

Assignments  of  error  presenting  queationa 
not  referred  to  in  the  argument  will  not  be  con- 
sidered. 

[Ed.  NotcFor  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4256-4261;  Dec.  Dig.  S 
1078.*] 

10.  Appeai.  and  Ebbob  (i  843*)  —  Mattebs 
Reviewabie  —  Academic  Question  —  Dis- 
TBiBimoH  or  Estate. 

The  question  raised  by  one  of  several  ap- 
pellants, attacking  the  action  of  the  trial  court 
in  directing  the  postponement  of  all  payments 
under  a  decree  of  distribution  until  all  the  ap- 
peals in  connection  with  the  litigation  were 
disposed  of,  being  academic  as  to  the  appellant, 
as  fjl  the  appeals  were  board  at  the  same  time, 
need  not  be  considered  by  the  appellate  court 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3331-S341;  Dec  Dig.  1 
843.*! 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

In  the  matter  of  tbb  estate  of  Charles 
Donnelly,  deceased.  From  a  decree  dismiss- 
ing exceptions  to  decree  of  dlstrlbatlon,  C.  C. 
Murray,  receiver  of  the  Flrst-Seeond  National 
Bank  of  Pittsburgh,  and  others,  bring  their 
several  appeals,  and  from  a  decree  refusing 
attatdunent  and  postponing  dlstrlbutlOD,  the 
party  mentioned  appeals.  Affirmed. 

From  the  vecwd  It  a^fpeared  that  <AarleB 
Donnelly  died  December  5,  1906,  in  the  city 
of  Fittsborsli,  ot  wUcb  be  was  a  reBidoit, 
possesseA  of  a  lai^e  amount  ol  real  and  per^ 
sonal  estate.  He  named  as  executors  of  his 
wlU  bis  Mfe,  Alice  B.  Donnelly,  bis  daughter, 
Bessie  a  Donnelly,  and  Frank  F.  Nlccda.  to 
whom  lettrai  testamentary  were  granted  by 
the  register  of  wills  of  Allegheny  county. 
About  one  year  later,  the  executors  resigned, 
and  filed  their  flxst  and  final  account,  and 
letters  of  admloistratioa  <L  b.  n.  c.  t  a.  were 
granted  to  .the  Commonwealth  Trust  Com- 
pany of  Pittsburgh.  While  the  ttetator  owned 
real  eetote  valued  at  $2,500,000,  it  was  subject 
to  mortgages  aggregating  $1,400,000  and  bis 
peraonalty  which  was  appraised  at  $748,678.- 
30,  consisting  mainly  of  securities  which  were 
pledged  as  collateral  for  notes  on  which  he 
was  either  maker  or  Indorser.  At  the  time 
of  his  death  his  'estate  was  believed  to  be 
worth  at  least  $1,000,000  in  excess  of  hla  In- 
debtedness; but,  owing  apparently  to  forced 
sales  during  a  succeeding  period  of  depres- 
sion In^real  estate  values,  his  estate  has  prov- 
ed to  be  insolvent.  The  testator  held  policies 
of  insurance  on  his  life,  written  in  favor  of 
his  wife  and  children,  amounting  to  $138,- 
244.38,  and  the  proceeds  of  these  policies  were 
collected  by  the  beueflciaries,  and  the  amount 
thereof  was  turned  over  to  the  executors, 
as  stated,  for  the  maintenance  of  the  family 
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and  the  conveDlence  of  the  estate,  to  be  paid 
hack  as  Boon  as  the  estate  should  be  In  posi- 
tion to  do  so.  The  snm  of  $30,375.53  was  re- 
paid by  the  execators,  and  $7,670  was  used 
In  paying  certain  debts  of  testator.  The 
executors  charged  themselTes  with  the  snm 
of  $139,244.38  as  "cash  deposited  with  exec- 
utors by  heirs  for  family  expenses  and  for 
tentporary  use  by  executors,  as  per  Schedule 
D."  This  schedule  shows  in  detail  the  pro- 
portionate parts  of  the  fund  deposited  by 
eacb  of  the  children  and  by  the  widow.  This 
account,  which  was  filed  in  January,  1008, 
showed  a  balance  of  $65,527.17  due  the  ac- 
countants. Exceptions  to  the  account  were 
filed  on  February  11,  1908.  These  exceptions 
were  not  disposed  of  until  August  23,  1813, 
when  Over,  !P.  J.,  filed  an  opinion  In  which  he 
sustained  certain  of  the  exceptions  and  dis- 
missed others.  Exceptions  having  been  filed 
to  this  oplDlon,  the  same  judge  on  December 
16,  1913,  filed  another  opinion,  in  which  he 
altered  his  findine^  in  some  particulars.  In 
the  decree  made  in  pursuance  ot,  the  latter 
<^lnIon,  the  executors  were  surcharged  with 
exceaslTe  commissions  claimed,  $36,992.19, 
and  with  various  payments  held  to  he  im- 
proper, amounting  to  $45,723,  a  total  sur- 
charge of  $82,719.19.  From  this  was  deducted 
a  balance  of  the  insuranoe  money  not  dis- 
tributed to  the  widow  and  children  of  $27,- 
9S8.I6,  leaving  a  net  surcharge  of  $64,727.03, 
thus  reducing  the  balance  due  accountants 
to  $10,800.14.  To  this  decree  both  the  ex- 
ecutors and  O.  O.  Murray,  receiver  of  the 
First-Second  Nati<mal  Bank  ot  Pittsburgh,  a 
creditor,  filed  ezceptlons,  whi<^  were  dis- 
missed by  the  court  Both  exceptants  have 
appealed;  the  appeal  of  Hurray,  recover, 
being  at  No.  52,  October  term.  1914,  and  that 
of  the  executors  being  at  No.  70,  October 
term,  1914.  In  the  year  1909  the  Common- 
wealth Trust  Company,  administrator  d.  b.  n. 
c.  t  a.,  filed  a  first  and  partial  account,  show- 
ing a  cash  balance  in  Its  hands  on  Febru- 
ary 28,  1909,  of  $86,467.58.  Upon  the  audit 
of  this  account  before  Miller,  J,,  the  widow 
and  children  claimed  to  be  allowed  as  a  pre- 
ferred claim  the  balance  of  $101,299.11  of 
the  insurance  money  deposited  by  them  with 
the  executors,  as  above  stated.  The  auditing 
judge  found  that  $40,000  of  this  sum,  which 
was  traced  into  stock  of  the  Schenley  Farms 
I^and  Company,  should  he  thus  allowed.  Ex- 
ceptions to  the  adjudication,  by  the  account- 
ant, were  withdrawn  without  prejudice  to 
the  right  to  raise  the  same  questions  on  the 
next  audit  In  the  estate.  In  1913  the  ad- 
ministrator d,  b.  n.  c.  t  a.  filed  a  second  and 
partial  account,  showing  a  cash  balance  on 
hand  for  distribution  on  April  30,  1913,  of 
$112,306.02.  This  account  was  audited  by 
MlUer,  J,,  who  reawarded  to  the  widow  and 
children,  as  preferred  claimants,  the  sum  of 
$40,000,  as  well  as  additional  amounts  of 
$27,198.88  and  $313.88  and  $475,  in  all  $07,- 
98T.T8b  Bni^ptioiu  to  tbe  adjudication  were 


filed  apparently  by  the  creditors.  In  an  opin- 
ion by  Miller.  J.,  these  exceptions  were  sus- 
tained In  part  and  dismissed  in  part ;  Trim- 
ble, J.,  filing  a  dissenting  opinion  as  to  the  al- 
lowance of  any  preference  to  the  claim  of  the 
widow  and  children.  A  decree  of  distribution 
In  accordance  with  the  opinion  of  the  court 
was  entered  on  December  12,  1913,  In  which, 
to  the  balance  In  the  bands  of  the  accounts 
ants,  was  added  the  amount  paid  creditors, 
increasing  the  amount  for  distribution  to 
$126,485.77,  and  the  I>onnelly  belrs  were  al- 
lowed the  snm  of  $25,861.79  as  a  preferred 
claim,  and  were  also  allowed  a  pro  rata 
dividend  on  $34,007.06.  Exceptions  were  filed 
to  the  decree  of  distribution,  apparently  by 
the  First  National  Bank  of  Pittsburgh,  G  C. 
Murray,  receiver  of  the  Flrst^econd  National 
Bank  of  Pittsburgh,  and  by  the  Diamond 
National  Bank  of  Pittsburgh.  These  excep- 
tions were  dismissed,  and  0.  Q.  Murray,  re- 
ceiver of  the  Elrst-Second  National  Bank  of 
Pittsburgh,  has  appealed  at  No.  61,  October 
term,  1914,  and  the  Diamond  National  Bank 
has  appealed  at  No.  60,  October  term,  1914. 

Alice  B.  Donnelly,  Bessie  O.  Donnelly,  and 
Frank  F.  Nicola,  executors  of  Charles  Don- 
nelly, deceased,  also  filed  exceptions  to  the 
final  decree  of  distribution.  These  exc^ 
tlons  were  dismissed,  and  the  exceptants 
have  appealed  at  No.  71,  October  term,  1914. 

The  final  decree  dismissing  the  exceptions 
to  the  decree  of  distribution  was  filed  Janu> 
ary  6.  1914.  but  the  certiorari  from  the  Su- 
preme Court,  issued  on  the  appeal  of  Alice 
R.  Donnelly  et  al.,  executors  (No.  71),  was 
not  brought  into  the  office  of  the  clerk  of 
the  orpluios*  court  until  February  9,  1914, 
more  than  three  weeks  after  the  entry  of  tiie 
decree  appealed  from.  On  February  11, 1914, 
C.  C.  Murray,  receiver,  filed  a  petition  aver^ 
ring  two  awards  to  him  of  $18,271.T7  and 
$37,290.66,  req>ectively,  and  setting  forth  that 
more  than  three  weeks  had  elapsed  since  the 
final  decree,  without  any  appeals  being  taken 
therefrom,  except  by  the  petitioner  and  by 
tlie  Diamond  National  Bank,  but  that  the 
administrator  refused  on  demand  to  comply 
with  the  decree  of  distribution.  He  prayed 
for  a  rule  .to  show  cause  why  an  attach- 
ment should  not  Issue,  and  the  orphans'  court 
granted  such  a  rule.  The  administrator  filed 
an  answer  in  which  be  set  up  the  three  ap- 
peals from  the  decree,  two  of  them  taken 
within  three  weeks  after  it  was  made,  and 
one,  that  of  the  executors,  after  £be  exidra- 
tion  of  three  weeks.  The  court,  on  consid- 
eration of  the  petition  and  answer,  on  March 
13,  1914,  ordered  that  the  accountant  post- 
pone  payment  of  any  part  of  the  decree  until 
the  pending  appeals  were  disposed  of.  The 
petitioner,  G.  C.  Murray,  receiver  of  the 
First-Second  National  Bank  of  PittEAmrgh, 
appealed  from  this  decree  at  No.  96,  Octobtf 
term,  1914. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT.  POTTBB,  and  MOSCHZIS- 
KBB,  33. 
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U.  W.  AcbMoD,  Jr^  of  Pittsburgh,  for  ap- 
p^nt  recetTW.  J.  Bog/en  HcOreery,  of 
PittBbDrgb,  for  appellant  Diamond  Nat  Bank. 
W.  K.  Jennings  and  D.  O.  Jennings,  both  of 
Pittsburgh,  for  aj^llee.  Robert  Woods  Sut- 
ton. William  B.  Rodgers,  and  Watson  &  Free- 
man, all  of  Pittsbaqpi,  tat  e»cator& 

POTTBR,  J.  We  have  here  several  ap- 
peals from  decrees  and  orders  of  the  or- 
phans' court  of  Allegheny  county  made  In 
the  settlement  at  the  estate  of  Charles  Don- 
nelly, deceased.  These  appeals  have  been 
argued  together,  and  will  all  be  disposed  of 
In  one  oirfnion. 

[1. 1]  We  take  up  f&rst  for  consIdeFatton  ap- 
peals Na  51  and  No.  66,  whlcli  are  by  O.  C. 
Unrray,  receiver  of  tta  Flrst-Seoond  Nation- 
al Bank  of  Httsbnr^.  and  by  the  Diamond 
National  Bank  of  Flttsborf^,  respeetlTcly. 
Tbey  are  both  from  the  final  decree  dismiss- 
ing exceptions  to  tlie  decree  of  distribution 
of  the  balance  shovn  by  the  second  account 
of  the  administrate  d.  b.  n.  c.  t.  a.,  and  tbey 
InTolTe  the  same  question.  Ten  assignments 
of  error  have  been  filed,  but  the  only  ques- 
tion rained  Is  whether  ttie  court  below  erred 
In  awanUng  to  the  decedent's  widow  and 
children,  by  way  of  pref^roice,  the  ao-called 
Union  Switch  &  Sl^al  Item,  at  f27,198.88, 
and  the  so-called  Ben  Venue  property  item, 
at  $81&88,  making  a  total  of  f27,612.76. 
Trom  fbb  was  deducted  a  6  per  cent,  pro 
rata  dividend  Cormerly  award^  b^ng  91,- 
60(^97,  leaving  a  net  preference  ot  125,861.79. 
fRie  court  below  found  as  a  fact  tliat  on 
Uardi  4, 1807.  there  was  paid  to  the  Fidelity 
Titte  A  Tmt  Oompany,  out  of  the  insurance 
mouey,  Oie  sum  of  927.196.88  for  the  rdease 
ot  a  large  bloA  ct  dmres  of  the  ITnion  Switdi 
A  SlRnal  Company,  pledged  as  collateral  on 
decedent* R  notes,  and  these  shares,  or  at  least 
440  of  them,  were  afterwards  sold  by  the 
administrator  for  a  price  es»edtng  the  price 
paid  to  redeem  ttem.  Also  that  $313.88  of 
the  insnzance  money  was  used  on  January 
14, 1907,  to  pay  interest  on  mwtgages  on  real 
estate,  which  is  a  valuable  asset  of  the  es- 
tate, and  worth  more  than  the  money  paid 
out  on  Ita  account  The  court  below  held 
that  the  payment  of  this  total  snm  of  $27,- 
102.76  resnlted  in  a  benefit  to  the  estabe  and 
In  tbB  preservation  of  the  assets  for  the 
creditors,  and  that  therefore  the  persons  who 
advanced  It  we're  entitled  to  reimbursement 
!□  reaching  this  conclusion,  the  court  below 
dted  and  relied  upon  the  decision  in  Mustin's 
Estate,  188  Pa.  S44,  649,  41  Atl.  6X8,  619, 
where  this  court  by  Mr.  Justice  Dean,  said: 
"To  preserve  an  estate  from  great  loss,  the 
personal  representatives  ma;  in  good  faith  ad- 
vance m<mey,  and  will  be  protected  in  such  ad- 
vancement and  the  orphans'  court  will  see  that 
tbey  are  raimbnrsed  on  settlement  of  their  ae- 
oosBts.    This  has  been  frequently  decided." 

In  Bentley'a  SMate,  196  Pa.  497,  490,  46 
Atl.  898,  where  an  executor  advanced  his 
own  mon^  to  pay  the  dd)ta  of  Uie  deo^ent 
-Ifr.  Jostloe  Kitchen  said: 


"Waller  (executor)    •  •  •  was  not  a  mere 

volunteer.  It  was  his  da^  as  executor  to  aerre 
the  best  Interests  of  the  estate,  and,  while  this 
duty  did  not  go  so  far  as  to  impose  an;  obliga- 
tion on  him  to  use  bis  own  funds  for  Uiat  pnr- 
pcwe,  it  anthortzed  him  to  do  so,  and  was  suf- 
ncient  to  sustain  a  claim  for  reimbursement 
McCurdy's  Appeal.  B  Watts  &  S.  397." 

The  court  below  based  Its  action  upon'  a 
distinct  finding  in  this  case  that  the  use  of 
individual  funds  advanced  to  the  executors 
by  the  heirs  resulted  In  a  distinct  advantage 
to  the  estate.  It  may  not  have  been  neces- 
sary to  go  thus  far,  but  certainly  the  posi- 
tion affords  full  Justification  for  the  action 
which  was  taken.  The  pe'rsons  who  advanced 
these  funds  to  the  executors  were  not  cred- 
itors of  the  decedent.  The  d^toslt  of  their 
Individual  funds  with  the  executors  was  In 
aid  of  the  settlement  of  the  estate,  and  was 
for  use  in  the  protection  of  Its  assets.  In 
paying  back  this  money,  which  was  merely  a 
temporary  loan  to  the  executors,  for  the  ben- 
efit of  the  estate,  no  harm  is  done  to  the 
estate  Itself  nor  to  ita  creditors.  The  pay- 
ment la  to  that  extent  only  the  return  of  that 
which  was  advanced,  to  the  executora  as  an 
aid  to  the  administration.  At  the  death  of 
Charles  Donnelly,  the  claims  of  his  creditors 
were  fixed  against  all  the  property  of  which 
he  died  possessed ;  but  the  rights  of  the  cred- 
itors did  not  extend  to  or  Include  anything 
which  the  executors  might  afterwards  be 
able  to  borrow,  for  the  purpose  of  protecting 
the  assets,  or  tn  aid  of  proper  administra- 
tion. The  general  principle  that  equitable 
assets  are  to  be  distributed  equally  among 
all  the  creditors,  without  reference  to  priori- 
ty, Is  undoubted,  but  the  funds  here  In  ques- 
tion, which  were  temporarily  placed  with  the 
executors  by  the  heirs,  constituted  no  part 
of  the  estate  In  the  hands  of  the  executors 
for  distribution  to  creditors.  Therefore  we 
foel  that  the  court  below  was  entirely  Justi- 
fied In  the  preference  which  It  awarded  to 
the  widow  and  children.  It  was  merely  re- 
storing to  them  money  of  their  own,  which 
had  been  temporarily  deposited  In  the  hands 
of  the  executors,  for  the  purpose  of  enabling 
them  to  protect  the  assets.  This  action  of 
the  heirs  was  undoubtedly  Intended  to  ben- 
efit the  estate  and  the  creditors  by  preventing 
the  sacrifice  of  the  assets;  and  as  a  matter 
of  ttict,  as  found  by  the  court  below,  It  did 
result  In  benefit  As  the  court  below  well 
says,  in  view  of  the  proof  that  the  creditors 
have  gained  by  this  transaction,  and  by  the 
temporary  use  of  funds  advanced  by  the  heirs, 
which  did  not  belong  to  the  Donnelly  estate, 
and  became  no  part  thereof,  it  would  be 
against  conscience  to  refuse  a  pr^erence  In 
restoring  these  funds  to  the  parties  who  ad- 
vanced Uiem.  The  anlgnmenta  of  error  in 
the  appeals  at  No.  Gl  and  No.  66,  October 
term,  1914,  are  overruled,  and  these  appeals 
are  dismissed. 

Aiq>eal  Na  S2. 

[S]  This  appeal  Is  O.  C  Murray,  re- 
ceiver at  the  FlxBt-Seamd  National  Bank 
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of  nttsburgb,  from  the  final  decree  of  tbe 
court  below  on  exceptions  to  the  account  of 
the  executors.  There  are  nine  assignments 
of  error,  under  which  counsel  for  appellant 
contend  that  the  court  below  erred  in  four 
particulars: 

(1)  In  failure  to  surcharge  the  accountants 
with  $16^00,  which  they  paid  to  J.  M.  Guf- 
fey  upon  a  note  of  the  decedent,  Charles 
Donnelly,  for  $27,000.  As  to  this,  President 
Judge  Over,  in  his  opinion  dismissing  ex- 
ceptions, said: 

"M!r.  Guffey  held  a  large  amount  of  bonds 
BDd  a  $100,000  Dote  of  the  Federal  Coal  &  Coke 
Company,  indorsed  by  the  decedent,  who  was 
the  principal  stockholder  in  the  company,  own- 
ing 2,450  shares.  Mr.  Gnffey  threatened  to 
foreclose  his  holdings,  unless  10  per  cent,  of  the 
amount  of  the  note  was  paid  each  month.  To 
prevent  this  the  executors  made  the  payments, 
and  their  successor  realixed  for  tbe  estate  $120.- 
000  oat  of  its  interest  in  this  company.  The 
executors  exercised  a  wise  discretion  in  maklniE 
these  payments.  The  estate  was  lienefited 
thereby," 

We  see  no  reason  to  differ  with  tbe  court 
below  in  the  Tlew  thus  expressed.  We  find 
nothing  in  the  evidence  to  Indicate  that.  In 
their  management  of  this  particular  matter, 
the  executors  failed  to  exercise  reasonable 
business  prudence.  The  i>ayments  seemed  to 
be  necessary  to  insure  the  preservation  of  a 
valuable  asset,  which  otherwise  would  have 
been  lost  The  event  seems  to  Iiave  Justi- 
fied the  action  of  the  executors,  as  the  In- 
terest which  they  thus  son^t  to  protect 
afterwords  sold  for  $120,000. 

[4]  (2)  The  second  particular  In  which  the 
court  below  is  charged  with  error  Is  in  de- 
ducting $30,000,  realized  from  the  sale  of 
property  of  the  Pittsburgh  Milling  Company, 
which  was  principally  owned  by  Donnelly, 
from  the  surcharge  of  $50,488,  which  was 
made  on  account  of  disbursements  In  con- 
nection with  the  property  of  that  company, 
which  the  court  held  were  improper.  It  is 
argued  on  behalf  <^  the  appellant  that  as 
the  $30,000  was  realized  from  the  sale  of  \ 
unincumbered  real  estate  of  the  milling  com- 
pany, while  the  expenditures  which  are  the 
basis  of  tbe  surcharge  were  made  on  entirely 
different  real  estate,  which  was  heavily  in- 
CDml)ered,  the  creditors  were  entitled  to  the 
amount  received  by  the  executors,  and  it 
should  not  be  used  as  an  offset  to  their  Im- 
proper disbursements.  The  auditing  Judge  In ; 
his  adjudication  dismissed  the'  exceptions  to  \ 
these  daima  for  credit,  on  tbe  ground  that 
the  creditors  had  ratified  the  expenditures 
in  question;  but  the  court  afterwards  sas- 
talned  exceptions  to  the  adjudication,  and 
Borcharged  accoontants  with  $20,488,  which 
was  intended  to  be  the  amount  of  tbe  net 
loss  made  by  payments  on  account  of 
tbe  Pittsburgh  Ullllng  Company's  property. 
There  seems  to  be  an  error  in  arriving  at 
this  amount,  which  will  tie  considered  later 
In  connection  with  the  appeal  of  the  execu- 
tors at  Na  70b  October  term,  1914.  The  find- 


ing of  the  auditing  Judge  that  tbe  expendi- 
tures upon  the  milling  company's  property 
were  made  in  good  faith,  and  with  the  expec- 
tation of  preserving  the  property  for  the 
estate,  was  not  disturbed.  The  Interest  of 
the  decedent  was  in  the  stock  dt  the  corpora- 
tion, and  as  a  creditor  thereof,  and  was  not 
directly  in  the  real  estate  of  the  Pittsburgh 
Milling  Company,  which  was  sold.  As  the 
accountants  acted  in  good  faith  in  the  entire 
matter,  it  seems  to  us  that  the  court  below 
was  Justified  in  charging  them  only  with  the 
net  loss  which  resulted  from  their  efforts 
to  make  the  stock  valuable  and  the  claim 
against  the  company  good.  If  they  were  to 
be  surcharged  with  the  expenditures  which 
they  made  in  the  effort  to  save  the  prop- 
erty of  the  milling  company,  and  thus  save 
decedent's  holding  In  the  stock,  it  Is  only  fair 
that  they  sliould  be  allowed  credit  for  the 
amount  which  they  secured,  and  returned 
to  the  estate,  from  the  sale  of  the  milling 
company's  property.  We  think  the  conten- 
tion of  appelant  in  this  respect  Is.  without 
merit 

<3)  The  third  particular  in  which  the  court 
below  is  here  charged  with  error  is  in  deduct- 
ing from  the  total  surcliarge  against  the  ac- 
countants the  balance  of  $27,988.17  remain- 
ing from  the  insurance  money,  not  distribut- 
ed to  the  widow  and  (dilldren  of  decedent 
We  do  not  see  what  standing  the  creditors 
have  to  complain  of  this.  As  between  them 
and  the  acconntants,  the  action  of  flte  ooort 
below  was  proper.  None  of  the  Insanmoe 
money,  wlileh  amounted  to  $139,244^,  be- 
longed to  the  estate.  It  was  d^KXdted  wltii 
the  accountants  for  temporary  use  In  the  aet- 
tiement  of  the  estate,  and  tbe  Imders  were 
eititied  to  have  it  returned  to  tbem.  As  we 
understand  it,  all  ot  the  mone?  ttms  loaned 
to  the  estate  was  either  returned  or  awarded 
to  the  widow  and  children,  except  this  sum 
of  $27,988.17,  wbidL  could  not  be  traced 
with  any  degree  of  particularity  as  to  Its 
expenditure.  However,  the  creditors  were  not 
enUtied  to  this  money.  It  never  belonged  to 
the  estate.  If  It  was  used  In  expendltozee 
which  were  tbe  subjects  of  snn^rg^  tbe 
accountants  were  mtitled  to  credit  to  Hiat 
extent  But  In  no  event  were  they  under 
any  obl^dcm  to  tnm  It  over  to  tbe  credl- 
tora.  As  between  the  executors  and  the  belrs. 
the  question -of  the  ownership  of  tUs  fund 
may  be  an  open  one;  but  this  question  does 
not  arise  under  the  present  aiveftl* 

[I]  (4)  The  last  particular.  In  wblcfa  It  Is 
here  alleged  that  tbe  court  belov  erred,  is 
In  allowing  excessive  compensaUtm  to  ac- 
countante  for  their  services.  In  filing'  tbe 
account,  credit  was  taken  by  accountante  for 
compensation  in  the  sum  of  $61,992.19,  being 
5  per  cent,  of  tbe  gross  charges  in  the  ac- 
count '  The  court  below  surcbarged  them 
witii  $36,992.19.  thus  redudDg  their  compen- 
sation to  $25,000.  We  think  tills  was  a  mat- 
ter peculiarly  within  tbe  discretion  of  the 
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court  bdow,  and  see  no  good  reason  for  d!»- 
turblns  in  uxy  way  Its  action  In  this  respect 

Appeal  No.  70. 

This  Is  an  appeal  by  tbe  executors  from 
the  same  decree  as  that  Crom  which  tbe  ap- 
peal of  G.  G.  Murray,  receiver,  which  has 
just  been  considered,  was  taken.  Appellants 
complain  that  tbe  insurance  money,  ^  so  far 
as  it  was  traceable  into  any  particular  fund, 
was  awarded  to  the  widow  and  heirs  of  de- 
cedent, and  was  not  applied  as  an  offset  to 
the  sarcbarges  made  against  appellants.  Ad- 
mittedly this  Insurance  money  was  loaned 
by  the  widow  and  heirs  to  the  executors. 
We  are  dear  that  the  court  below  was  right 
in  awarding  what  it  did  to  the  widow  and 
cblldreiL  The  doubtful  point  in  the  matter 
would  seem  to  be,  as  was  suggested  in  consid- 
ering the  preceding  appeal,  whether  tbe  bal- 
ance of  $27,988.17  of  insurance  money,  which 
was  not  spedflcally  traced,  should  not  also 
bare  been  awarded  to  the  widow  and  chil- 
dren, by  whom,  as  owners  of  the  entire  fund, 
it  was  deposited  with  the  executors.  How- 
eTer,  that  question  is  not  before  us  for  deci- 
sion, as  it  does  not  seem  to  hare  been  raised 
in  any  of  these  appeals. 

[I]  Complaint  is  also  made  by  these  appel- 
lants that  tha  court  below  surcharged  them 
wltta  the  sum  paid  out  In  excess  of  receipts 
aa  the  property  of  the  Pittsburgh  Milling 
Company,  ?20,488.  Counsel  for  appellants 
maintain  that,  conceding  the  soundness  of  the 
reasoning  of  the  conrt  bdow,  the  surcharge 
on  this  item  is  too  much  by  $10,391.96,  and 
that  this  is  the  result  of  clerical  error,  in 
somming  up  tbe  Items  for  which  tbe  conrt 
intended  to  surcharge,  as  shown  on  Schedule 
L.  The  figures,  as  presented,  are  not  entirely 
clear  to  us,  and  we  surest  that  this  item 
be  taken  up  for  examination  by  tbe  court 
Mow.  If,  as  is  claimed,  tbere  Is  an  error 
in  falUng  to  eliminate,  from  the  sum  of  the 
payments  made  on  account  of  the  milling 
company  property,  the  items  of  interest  paid 
on  obligations  which  were  allowed  by  the 
court,  such  error  wlU  of  course  be  corrected. 
As  to  the  principle  involTed,  we  think  the 
court  below  was  correct.  While  the  exec- 
utors undoubtedly  acted  In  good  faith  in 
making  these  disbursements,  and  their  pur- 
pose was  to  protect  the  interests  of  tbe  es- 
tate In  the  stock  of  tbe  milling  company,  yet, 
as  a  matter  of  fact,  the  entire  interest  was 
lost,  together  with  the  money  which  was 
used  by  the  executors  in  tbe  hope  of  saving 
it,  with  the  exception  of  the  $30,000,  for 
which  credit  Is  ^ven  in  the  court  below. 
We  cannot  regard  It  as  proper  to  use  the 
ftmds  of  an  estate  in  aid  of  a  corporation 
which  is  In  jSnandal  difficulties,  even  though 
tbe  estate  may  be  a  controlling  stockholder 
in  that  corporation.  Where  money  Is  so 
used  and  is  lost,  the  executors  are  properly 
chargeable  with  the  loss.  If  tbe  esecutors 
felt  that  such  exj>endltures  were  necessary 
tn  tba  interest     the  eatat^  befbn  proceed- 


ing in  tbe  'matter  they  should  have  applied 
for  tbe  approval  of  the  orphans*  court  and 
have  given  notice  to  the  creditors  and  all 
parties  in  interest  Not  having  taken  this 
obvious  step  to  protect  themselves,  they  must 
be  held  responsible  for  the  result  of  the  ex- 
ercise of  their  Judgment 

[7]  Objection  is  also  made  to  tbe  surcharg- 
es for  amounts  paid  to  the  German  National 
Bank  for  the  release  of  certain  bonds.  The 
sums  of  $5,000  and  $10,000  were  paid  to  the 
German  National  Bank  to  release  certain 
bonds,  which  the  decedent  had  borrowed 
from  one  Barnsdall,  and  had  used  for  collat- 
eral, In  connection  with  some  Union  Natural 
Gas  Company  stock  belonging  to  the  estate, 
which  was  sold  for  $1,300.  The  auditing 
Judge  allowed  credit  for  the  latter  sum,  and 
surcharged  the  accountants  as  to  this  matter, 
in  the  sum  of  $6,000  and  $8,700.  In  hia 
opinion  he  said: 

"The  bonds  referred  to  belong  to  Barnsdall; 
were  loaned  to  Donnelly,  who  pledged  them  aa 
collateral  for  his  note.  Barhedall  demanded  his 
bonds.  The  loans  were  call^,  and.  to  prevent 
the  sale  of  the  bonds,  the  executors  paid  the 
notes  and  delivered  the  bonds  to  Barnsdall. 
There  was  no  necessit?  for  makini:;  these  pay- 
ments, to  protect  the  interest  of  the  estate." 

Under  this  finding  of  fact  the  surcharges 
were  proper.  Payment  of  the  notes  resulted 
in  givii^  a  preference  to  the  bank  and  to 
Barnsdall,  and,  as  the  estate  was  insolvent, 
the  executors  were  properly  surcharged. 

Another  item  of  surcha^e  to  which  ob- 
jection is  made  la  for  payment  made  on  ac- 
count of  tbe  Barnes  note.  No  collateral  was 
released  by  this  payment,  and  it  does  not 
seem  to  have  been  necessary  In  order  to  pro- 
tect the  interest  of  the  estate.  It  was  prop- 
erly made  tbe  subject  of  a  surcharge.  Tbe 
same  may  be  said  with  respect  to  the  pay- 
ment of  Mrs.  Donnelly's  note  for  $10,035. 
This  payment  was  the  more  objectionable  in 
that  Mrs.  Donnelly  was  herself  one  of  tbe 
executors. 

Subject  to  further  examination  in  the  court 
below  of  the  amount  of  the  surcharge  for  ex- 
cess payments  on  the  property  of  the  Pitts- 
burgh MlUing  Company,  as  noted  above,  and 
tbe  correction  of  any  error  in  the  inclusion 
of  items  of  interest  on  obligations  allowed  by 
the  court,  that  may  be  there  found,  the  as- 
signments of  error  filed  in  this  appeal  are 
overruled. 

Appeal  Na  71. 

[B]  Thla  Is  an  appeal  by  the  ezecntors  from 
the  final  decree  dismissing  exceptions  to  the 
decree  of  distribution  of  the  balance  shown 
by  tbe  second  account  of  the  administrator 
d.  b.  n.  c.  t  a.  The  complaint  Is  made  that 
the  final  decree  In  this  accounting  was  made 
four  days  before  an  opinion  of  the  same 
court  written  by  another  Judge,  was  banded 
down  upon  the  exceptions  to  the  executors' 
account  at  No.  112,  February  term,  1908.  It 
is  argued  that  the  entry  of  the  decree  on  tbe 
aoconnt  last  filed,  before  the  aooount  first 
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filed  had  been  finally  audited,  operated  to 
the  prejudice  of  appellants.  That  such  has 
been  the  result  Is  not  clear  to  us.  Appellants 
had  the  right  to  except  to  the  adjudication 
of  their  account  and  to  appeal  from  the  de- 
cree which  was  entered  after  disposing  of 
their  exceptions.  They  bare  uerdsed  that 
right  They  also  filed  emeptlons  to,  and  they 
have  ai^)ealed  from,  the  decree  of  dl8tiU)ntlon 
at  the  balance  shown  by  the  account  of  the 
administrator  d,  b.  n.  &  t  a.  It  is  not  appar- 
ent bow  any  of  the  rUfhts  of  appellants  hare 
been  lost  by  the  fact  that,  In  dti^Kslng  of  the 
dUferent  branches  of  this  Uttgatlim,  (HM  judge 
happened  to  dedde  the  questions  assigned 
to  him  for  comildMatiiat  font  days  earlier 
than  a  ju^ge  of  Qie  same  court,  havlne  diarge 
of  another  branch  of  the  same  lltlgatlcm,  dis- 
posed of  the  matters  before  him. 

[I]  It  also  appears  that,  Ui  their  second, 
third,  and  fourth  asslgnmoita  of  error,  coun- 
sel for  appellants  have  sought  to  raise  ques- 
tions not  Included  In  th^  statement  of  quee- 
tlons  Involved,  and  which  they  have  not  re- 
ferred to  In  the  argoment  These  qnestlcns 
will  not  therefore  be  cimsldered. 

Appeal  No.  06. 

[1  •]  In  this  appeal  the  receiver  of  the  First- 
Second  National  Bank  of  Pittsburgh,  a  credi- 
tor, complains  of  the  action  of  the  court  below 
in  directing  the  postponranent  of  payment  of 
everything,  under  the  decree  of  dlstributloD^ 
until  the  appeals  pending  are  all  disposed  of. 
As  all  the  appeals  referred  to  in  the  order 
which  Ib  assigned  aa  error  have  been  argued 
together  in  this  court,  and  are  all  to  be  dis- 
posed of  in  this  opinion,  it  does  not  seem  that 
this  particular  appellant  would  gain  anything 
if  hlB  appeal  should  be  sustained,  and  the 
order  of  tbe  court  below  postponing  payment 
should  be  reversed. 

The  iwint  raised  by  counsel  for  this  appel- 
lant as  to  his  right  to  Immediate  distribution 
may  be  well  taken,  but  the  question  as  here 
and  now  presented  Is  pnr^  academic,  and 
for  that  reason  we  do  not  Hdtk  it  necessary 
to  consider  it 

Saving  for  re-examlnatlon  In  the  court  be- 
low, the  correctness  of  the  fiigures  In  the 
Item  of  surcharge,  for  mcm^  paid  out  In  ex- 
cess of  receipts  <m  the  property  of  the  Pitts- 
burgh Bulling  Company,  tbe  aiveal  at  No.  70, 
October  term,  1014,  Ifl  dlaanisBod  at  tbe  cost 
of  appellants.  So  also  Is  Oie  appeal  at  Na 
52,  October  term,  1014,  dismissed  at  the  cost 
of  appellant  With  the  exception  noted,  the 
decree  oC  the  wphans'  court  at  its  No.  112, 
February  term,  1008,  is  aflOrmed.  Tbe  ap- 
peals at  No.  61,  No.  and  Na  06  are  dis- 
missed at  the  cost  of  appellant  in  each  case. 
The  appeal  at  Na  71  Is  also  dismissed  at  the 
cost  of  appellants,  and  tbe  decree  of  the  or- 
phans' court  at  its  Na  129,  June  term,  1918, 
im  afiirmed. 


BABTON  et  at  V.  THAW  et  aL 

(Supreme  Court  of  Pennsylvania.   July  1, 
1914.) 

1.  PrapgnriTias  (i  1*)— "Rum  Aoaiitst  Pk»- 

Pflr'i'UlTlES" — "PBBPBIUITI." 

As  commonly  understood,  though  not  tecbr 
nlcally  exacted,  a  "perpetuity"  is  something 
which  may  last  forever,  and  the  "rule  acaimt 
perpetuities"  is  a  rule  that  prevents  certain 
existing  conditions  from  continuing  for  an  in- 
defioite  time  and  promotes  alienability  by  de- 
stroying future  interest. 

[Ed.  Note.— For  other  cases,  see  Perpetuitiea, 
Cent  Dig.  |  1 ;  Dec.  Dig.  S  1.*  - 

For  other  deSnitions,  see  Words  and  Phraace, 
E^rst  and  Second  Series,  Perpetui^.] 

2.  PEEPETUITIEfl  (g  4*)— BUUS  AOAINST  PKB- 

PBrnrriEs— Opesation— FuTUBE  InxEBEsr. 
To  prevent  a  future  interest  in  property 
from  bein^  Invalid  under  the  rule  against  per- 
petuities, It  is  not  enough  merely  that  it  will 
In  ail  probability  vest  witbin  tne  limitations 
specified,  but  it  must  cecesBarily  so  vest. 

[Ed.  Note.— For  other  cases,  see  Perpetuities. 
Cent  Dig.  H  4r~i4 ;  Dec  D^.  $  4.*] 

3.  Vendob  and  Pubchaseb  ({ 18*)— "Oraon" 
—Binding  Effect. 

An  "option"  is  a  unilateral  agreement  bind- 
ing upon  the  optionor  from  the  date  of  its  exe- 
cution, but  it  does  not  become  a  contract  inter 
partes.  Id  the  sense  of  an  absolute  contract  to 
convey  Add  purchase  until  exercised  by  the  op- 
tionee 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  {  23;  Dec.  Dig.  {  18.* 

For  other  definitions,  see  Words  and  Phrassa» 
First  and  Second  Series,  Option.] 

4.  Pbbfbtuitieb  (1 4*}— Option  to  Pubcoabb 
— Validitt. 

A  covenant  in  a  deed  conveying  coal  under- 
lying land,  providing  that  if  the  grantee,  his 
heirs  or  asslgneeB,  should  at  any  time  desire  to 
purchase  any  of  the  land^  the  grantors  would 
sell  same  to  them  at  a  certain  price,  being  a 
mere  option  to  purchase,  which  under  its  terms 
could  be  exercised  at  any  time  in  the  future, 
was  void  under  tbe  rule  against  perpetuities. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  »  4r^;  Dec.  Dig.  |  4.*] 

5.  PKBPETumza  (I  4*)— "TE8«n  Intebesi" 

— "CONTINGliNT  iNTBBBSrr." 

Where  the  event  on  which  an  estate  is  to 
arise  is  an  option  to  purchase,  which  is  so  un- 
certain that  it  may  expire  at  some  time  in  the 
future  or  may  not  expire  at  all,  the  interest  cre- 
ated at  the  option  is  not  "vested,"  but  Is  **coii- 
tingent"  and  within  the  rule  against  perpetu- 
ities. 

[Ed.  Note.— For  other  cases,  see  PerpetoitleB, 
Cent  Dig.  g§  4-44;  Dec  Dig.  %  A* 

For  other  definitions,  see  Words  ai^  Phrases, 
First  and  Second  Sales,  Contingent  Interest; 
Vested  Interest] 

Appeal  from  Court  of  Oommcm  Pleas,  Fay- 
ette County. 

Bill  by  Wllltam  Barton  and  others  against 
Benjamin  Thaw  and  others,  trustees  of  the 
"Coke  Trust"  under  the  will  of  WUllani 
Thaw,  deceased.  From  a  decree  removing 
doud  on  titl^  deTendants  appeal.  Affirmed. 

From  the  record  It  appeared  that  tbe  com- 
mon source  of  tittle  was  Joseph  Barton, 
whose  children  aa  heirs  at  law  are  plaintiffs 
In  the  bUL  Joseph  Barton  in  Hay,  1881,  con- 
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Fejed  Uie  coal  and  other  minerals  underly- 
ing tbe  land  in  qnestion  to  J.  M.  Thompson 
and  John  K.  Ewlng,  who  one  month  later 
conveyed  the  same  to  William  Thaw.  The 
deed  to  Thompsoa  and  Swing,  and  likewise 
the  deed  to  Thaw  contained  the  following 
covenant : 

"And  Id  case  tbe  Bald  parties  of  tbe  second 
part,  their  heirs  or  asaigns,  should  at  any  future 
time  whatsoever  desire  to  purchase  ai^  of  said 
land  in  fee  simple,  then  the  said  parties  of  tbe 
first  part,  for  themaelves,  their  heirs  or  assigns, 
hereby  covenant  and  agree  to  sell  and  convey  tbe 
same  to  tbe  said  parties  of  the  second  part,  their 
hrira  or  assigns,  at  a  prica  not  eaceiediuc  one 
hundred  doUan  per  acre." 

The  option  to  purchase  tha  snrtaoe  land 
was  never  exercised  in  the  lifetime  of  Bar- 
ton or  of  Tbaw,  nor  was  anr  attempt  made 
at  any  time  to  exercise  the  option  to  pur- 
rhnno 

On  bearing  on  bill  and  answer.  Yam  Swear- 
Ingen,  J.,  filed  an  opinion  in  part  as  follows : 

This  is  a  bill  In  equity  to  remove  a  cloud  from 
title.  The  land  in  question  is  subject  to  an 
outstanding  option  to  purchase,  wbictu  it  is 
alleged,  is  of  no  binding  effect  on  tbe  land,  being 
in  violation  of  the  rule  against  perpetuities. 
We  are  asked  to  adjudge  and  decree  that  thia 
option  or  right  to  purchase  is  null  and  void,  and 
to  direct  a  cancellation  thereof,  and  to  hare  a 
memorandum  of  tbe  decree  entered  upon  the 
margin  of  the  record  of  the  deeds  wherein  said 
option  is  contained.  The  case  has  been  submit- 
ted for  the  decision  of  the  court  upon  bill  and 
answer. 

[I]  It  is  conceded  by  counsel  that  the  case 
presents  for  the  first  time  to  the  courts  of  Penn- 
sylrania  the  questioo  whether  an  option  or  right 
to  purchase  land,  unlimited  in  point  of  time, 
violates  the  rule  against  perpetuities,  and  there- 
fore is  void  and  Inoperative  as  against  the  land. 
As  commonly  understood,  although  not  tech- 
nically exact,  a  "perpetuity"  is  something  which 
may  last  forever,  and  the  rule  against  perpetui- 
tics  is  a  rule  that  prevents  certain  existing  con- 
ditions from  contmning  for  an  indefinite  pe- 
riod. Tbe  legal  significance  thereof  will  ap- 
pear more  fully  as  we  proceed.  The  rule  is 
aimed  at  tbe  suspension  of  alienation  of  prop- 
erty, compelling  such  a  limitation  of  future  in- 
terests as  will  require  them  to  vest,  if  at  all, 
within  a  certain  time.  The  rule  promotes  alien- 
ability by  destroying  future  istereats.  Alien' 
ability  is  its  object;  the  destruction  of  future 
interests  is  the  means  of  obtaining  that  object. 
Public  policy  is  against  the  tying  up  of  prop- 
erty, and  it  uses  the  nile  against  perpetuities  as 
a  knife  to  cut  out  the  limitations,  which,  if  they 
were  allowed  to  take  effect,  would  produce  the 
consequences  which  are  to  be  avoided.  The 
role  against  perpetuities  first  took  form  in  Eng- 
land in  the  discussion  of  cases  arising  on  execu- 
tory devises  of  chattels  real,  and  first  was  sus- 
gested  at  bar  in  1616,  although  the  word  "per- 
petuity" bad  appeared  in  the  Knelish  reports  as 
early  as  1595.  At  first  the  validity  of  contin- 
gent interests  depended  on  the  nature  of  the 
fv>ntingency  upon  which  they  were  limited  to 
take  effect,  and  no  question  as  to  the  remoteness 
of  a  limitation  of  a  freehold  estate  arose  until 
1664.  Lord  Chancellor  Nottingham,  in  lf)81, 
iD  tbe  nuke  of  Norfolk's  Case,  3  Gh.  Cas.  1. 
established  the  points:  (1)  That  Qie  validity 
or  Invalidity  of  the  fotare  mterest  depended  on 
Its  remotenAs,  and  not  on  the  nature  of  the 
contingency ;  and  (2)  that  the  contingency  was 
reqaired  to  occur  within  a  life  or  lives  in  being. 
Snbseqaently  the  limits  within  which  the  con- 
tingency most  occur  were  extended  (1)  to  cover 
the  time  necessary  for  the  birthiof  a  posthum- 
ons  child,  where  gestation  actually  occurs,  as 
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every  life  is  to  be  considered  as  b^inning  at 
the  time  of  concmtimi,  Uien  (2)  21  years  were 
added  to  provide  for  the  minority  of  children  in 
esse  at  the  expiration  of  the  life  estate.  Later 
the  consideration  of  minority  was  lost  sight  of, 
and  the  period  of  21  years  was  allowed  in  gross, 
without  reference  to  an  existing  minoritr-  The 
rule  was  developed  entirely  at  common  law. 
It  was  brought  to  America  as  part  of  the  com- 
mon law  of  England,  and  ie  imbedded  in  the 
common  law  of  Pennsylvania.  Foulke  on  Rule 
Against  Perpetuities,  c  IS.  Ownership  of  prop- 
er^ does  not  carry  wldi  it  the  right  to  dispose 
of  that  property  to  any  person  and  upon  any 
contingency  that  the  owner  may  desire  to  name. 
The  law,  for  reasons  of  public  policy,  still  im- 
poses some  restraints  upon  the  right  to  dispose 
of  property. 

The  rule  against  perpetuities  is  by  far  tbe 
most  important  restraint  which  the  law  places 
upon  the  right  to  create  future  interests.  It  is 
fundamental  tiiat  tbe  rale  deals  only  with  fu- 
ture estates.  No  present  interest,  whether 
ahenable  or  not,  is  objectionable  under  the  rule 
against  perpetuities,  although  restraints  upon 
the  alienation  of  present  interests  may  be  pro- 
hibited by  other  rules  of  law.  30  Cyc.  1466. 
The  remoteness  against  which  the  rule  is  di- 
rected is  remoteness  in  the  commencement  or 
first  taking  effect  of  limitations,  and  not  in  the 
cesser  or  detenninatlon  of  them.  Lewis  on 
Perpetuities,  144;  Bender  v.  Bender,  225  Pa. 
434,  74  Aa  246. 

[2]  In  recent  yean  some  featares  of  the  rule 
against  perpetuities  have  been  regulated  by  stat- 
ute, bnt  in  no  manner  affecting  tills  case. 
"Apart  from  statutory  changes,  the  rule  is  that 
no  future  interest  in  property  shall  lie  created 
which  must  not  necessarily  vest  within  21 
years,  excloaive  of  periods  of  gestation,  after 
lives  in  being.  The  evolutioii  of  tbe  rale  was 
probably  due  primarily  to  the  desire  of  the 
courts  to  prevent  property  from  being  inaliena- 
ble. If  future  Interests  in  proper^  may  be 
created  in  favor  of  persons  not  In  being,  a  title 
to  the  property  cannot  be  made ;  It  Is  taken  out 
of  commerce ;  the  rule  therefore  restrains,  with- 
in limits,  the  creation  of  such  interests."  30 
Cyc.  1467.  "It  is  not  enough  ttiat  the  future 
interest  may,  or  even  tiiat  it  will  in  all  probabil- 
ity, vest  within  the  limits.  It  must  necessarily 
so  vest."  30  Cyc.  1483.  "It  was  the  indestruct- 
ibility, not  only  of  springing  and  shifting  uses, 
and  of  executory  devises,  but  also  of  future 
trusts,  which  forced  upon  the  Judges  the  rule 
against  perpetuities,  in  order  to  set  bounds  to 
the  remoteness  of  not  only  legal  but  equitable 
limitations;  and  it  acts  upon  perpetuities  wher- 
ever they  appear,  except  in  conveyances  in 
mortmain,  or  to  charitable  uses.  A  perfect  def- 
inition of  a  'perpetuity'  has  not  been  given, 
and  the  nearest  approach  to  it  is  found  in 
Lewis  on  Perpetuities,  c  12,  where  it  is  said 
to  t>e  a  future  limitation*  whether  executory  or 
by  way  uf  remainder,  and  of  real  or  personal 
property;  which  ia  not  to  vest  till  after  the  ex- 
piration of,  or  which  will  not  necessarily  vest 
witUa,  the  period  prescribed  by  law,  for  the 
creation  of  future  estates,'  and  which  Is  not  de* 
structible  by  the  person,  for  the  time  being,  en- 
titled to  the  property  subject  to  the  future  lim- 
itation, except  witii  the  concurrence  of  the  per- 
son interested  in  the  contingent  event-"  Hill- 
yard  V.  Miller,  10  Pa.  S26;  Mifflin's  App.,  121 
Pa.  206,  15  Atl.  525 ;  "A  perpetuity  may  be  de- 
fined to  be  a  future  limitation,  restraining  the 
owner  of  the  estate  ppm  aliening  the  fee 
simide  of  the  property  discharged  of  such  futmre 
use  or  estate  before  the  event  is  determined  or 
the  period  is  arrived  when  such  future  use  or 
estate  ia  to  arise."  1  Sanders  on  Uses  &  Trusts, 
196.  "Perpetuities  are  grants  of  property, 
wherein  the  vesting  of  an  estate  or  interest  is 
unlawfully  postponed;  *  *  •  and  they  axe 
called  perpetuiues,  not  becaose  the  grant,  as 
written,  would  actually  make  thou  perpetual, 
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bnt  because  thev  transfrresR  the  limits  which 
the  law  hai  set  ui  restraint  of  grant*  that  tend 
to  a  perpetual  laBpenHe  of  the  title,  or  of  ita 
vesting.  *  •  •  The  law  allows  the  Testing 
of  an  estate  or  interest,  or  the  power  of  aliena- 
tion, to  be  postponed,  •  •  •  for  the  period 
of  lives  in  being,  and  21  years  and  9  months 
thereafter,  and  all  restraints  apon  the  vesting, 
that  may  suspend  it  beyond  that  period,  are 
treated  as  perpetual  restraints,  and  therefore 
as  void,  and  consequently  the  estates  or  inter- 
ests dependent  on  them  are  void ;  and  nothing 
ts  denounced  by  the  law  as  a  perpetuity  that 
does  not  transgress  this  rule."  Philadelphia  v. 
Girard,  4&  Pa.  9,  84  Am.  Dec.  470:  Johnston's 
Est.,  185  Fa.  179,  89  Atl.  879.  64  Am.  St.  Bep. 
621 ;  Gerber'B  Est.,  196  Pa.  306,  46  Aa  497. 
"Every  executory  estate  which  might,  in  any 
event,  transgress  this  limit,  will  from  Its  com- 
mencement be  absolutely  void.  When  a  gift  is 
infected  with  the  vice  of  its  possibly  exceeding 
the  prescribed  limit,  it  is  at  once  and  altogeth- 
er void,  both  at  law  and  in  equity."  WilUams 
on  Real  Property  (6tb  Am.  Ed.)  819.  "A  limi- 
tation which  transgresses  the  rule  against  per- 
petuities is  void  altogether,  differing  in  this 
respect  from  a  provision  for  accumulation  con- 
trary to  the  statute,  which  is  void  only  for  the 
excess."  Leisenring's  Est.,  237  Fa.  60.  85  Atl. 
80,  Ann.  Cas.  1914B,  84.  Such  future  "estates 
are  void  in  their  creation."  C<^gins'  Appeal, 
124  Pa.  10,  16  Aa  679,  10  Am.  St.  Bep.  565. 
"The  rule  ^j^ainst  perpetuities  is  not  a  rule  of 
construction,  but  a  peremptory  command  of  law. 
It  is  not.  bke  a  rule  of  construction,  a  test, 
more  or  less  artificial,  to  determine  intention. 
Its  object  is  to  defeat  intention.  Therefore 
every  provision  in  a  will  or  settlement  is  to 
be  construed  as  if  ae  rule  did  not  exist,  and 
aen  to  the  provision  so  construed  the  rule  ts  to 
be  remorselessly  applied."  Gray  on  Bule  against 
Perpetuities  (2d  Ed.)  §  629;  Gerber's  Est.,  196 
Pa.  366,  46  Aa  497;  Bender  v.  Bender,  226 
Pa.  434,  74  Atl.  246.  "We  must  be  careful  not 
to  strain  the  law  so  as  to  avoid  ais  rule.  It 
is  founded  upon  a  soand  principle  of  public  pol- 
icy and  should  be  rigidly  enforced."  Coggms* 
App.,  124  Pa.  10,  16  AU.  579,  10  Am.  St  Bep. 
666.  "Every  executory  limitation  is  too  remote, 
and  is  therefore  void  under  the  rule,  unless,  at 
the  date  when  the  instrument  creating  it  goes 
into  effect,  it  is  apparent  that  the  future  estate 
aereby  created  must  necessarily  vest  witliin  ae 
limits  prescribed  by  ae  rule.  The  mere  fact 
that  the  estate  may  possibly  vest  wiain  the  pe- 
riod, or  even  aat  it  will  in  all  probability  do 
BO,  is  not  sufficient;  in  fact,  ae  slightest  pos- 
sibility that  ae  period  preceding  xne  vesting 
of  the  estate  will  continue  beyond  the  limit  pre- 
scribed by  the  role  is  suffidait  to  Invalidate  ae 
limitation."  16  Pepper  &  Lewis'  Dig;  Decis., 
c.  27020. 

"When  lives  cannot  be  taken  as  a  measure, 
ae  perpeaity  period  is  21  years."  Goodwin 
on  Beal  Property,  280.  "The  period  of  21  years 
may  be  taken  in  gross,  aat  is,  limited  simply 
as  a  space  of  time,  without  reference  to  any  mi- 
nority, and  without  being  preceded  by  a  life  or 
lives  in  being."  Foulke  on  Bule  against  Per- 
petuities, (  340.  "If  an  absolute  term  is  tak- 
en, and  no  anterior  term  for  a  life  in  beiiv  is 
referred  to,  such  absolute  term  cannot  be  longer 
than  21  years."  Perry  on  Trusts,  349.  "As 
to  ae  time  wiain  which  an  executory  estate  or 
interest  must  arise,  it  is  evident  that  some 
time  limit  must  be  fixed;  for,  if  an  unlimited 
time  were  allowed  for  ae  creation  of  these  fu- 
ture and  Indestructible  estates,  the  alienation 
of  lands  might  be  henceforward  forever  pre- 
vented b^  ae  innumerable  future  estates  which 
ae  caprice  or  vanity  of  some  owners  would 
prompt  aem  to  create.  A  limit  has  aerefore 
been  fixed  on  for  the  creation  of  executory  in- 
terests, and  every  executory  interest  which 
might,  under  any  circumstances,  transgress  ais 
limit  is  void  altogether.    If  no  Uvea  are  ftced 


on,  then  tht  term  ot  21  years  onbr  ia  allowed." 
Williams  on  Real  Property  (6a  Am.  Ed.)  817. 
"The  mie  is  aat  where  ae  testator  fails  to 
avail  himself  of  lives  in  being,  and  adopts  a 
term  of  years,  wiaout  reference  to  any  life  in 
being,  the  term  cannot  extend  beyond  21  years 
from  his  death."  Johnston's  Est.,  18S  Pa.  179, 
39  Atl.  879,  64  Am.  St  Bep.  621.  The  ques- 
tion was  settled  in  the  House  of  Lords,  in 
England,  in  CadeU  v.  Fahner,  7  Bligh,  202. 

With  aeae  principles  whicn  support  the  rule 
against  perpetuities  before  us,  what  shall  we 
say  of  ae  covenant  in  ae  Barton  deed?  We 
are  of  opinion  that  it  never  can  be  enforced. 
Counsel  for  ae  defendants  urge  aat  ae  price 
paid  Barton  was  adequate,  that  he  was  not  de- 
frauded into  making  a  bad  bargain,  that  the 
coal  could  have  been  boaght  for  less  monejr  had 
It  not  been  desired  to  insure  to  ae  owner  aere- 
of  ample  and  suitable  surface  whereon  to  oper- 
ate,  that  when  Barton  sold  ae  coal  he  must 
have  foreseen  aat  the  surface  might  be  requir- 
ed for  operating  purposes^  aat  the  coal  wia- 
oat  the  surface  right  was  not  of  ae  mudi  value 
as  it  was  wia  it,  aat  Barton  must  have  fore- 
seen ae  possibility  of  a  long  delay  in  ae  mining 
of  ae  coal,  and  that  this  land  In  his  own  ban^ 
and  in  ae  hands  of  his  heirs  or  assigns  would 
be  subject  to  this  right  until  such  time  as  ae 
owner  of  ae  coal  found  it  suited  his  best  con- 
venience to  begin  mining  operations,  and  that 
Barton  demanded  and  received  such  a  price  as 
would  recompense  him  and  his  heirs  for  any  lost 
appreciation  in  ae  value  of  the  surface.  But 
all  aat  can  make  no  difference.  As  already 
seen,  ae  rule  against  perpetuities  is  not  a  rule 
of  construction,  but  a  peremptory  command  of 
law.  It  is  not,  like  a  rule  of  construction,  a 
test,  more  or  less  artificial,  to  determine  Inten- 
tion.   Its  object  is  to  defeat  intention. 

[3,4]  It  is  contended  by  counsel  for  ae  de- 
fendants aat  ae  right  to  purchase  now  under 
consideration  constituted  a  vested  interest  In 
ae  land  at  ae  time  of  ae  execution  of  ae 
Barton  deed,  which  would  take  ae  case  out  of 
ae'rule  against  perpetuities.  The  covenant  In 
form  is  an  option,  but  wiaout  limit  as  to  time 
of  acceptance.  "An  'option'  is  a  unilateral 
agreement,  binding  upon  ae  optlonor  from  tiie 
date  of  ita  execution,  but  does  not  tiecome  a 
contract  inter  partes  in  ae  sense  of  an  absolute 
contract  to  convey  on  ae  one  side  and  to  pur- 
chase on  ae  other  until  exercised  by  ae  op- 
tionee." Barnes  v.  Bea,  219  Pa.  279,  68  Atl. 
836.  "An  option  is  not  a  sale.  It  is  a  right 
of  election  in  ae  party  taking  ae  same  to  ex- 
ercise a  privilege,  and  only  when  aat  privilege 
has  become  exercised  by  acceptance  in  the  man- 
ner specified  in  ae  agreement  does  it  become 
an  absolute  contract,  binding  upon  boa  par- 
ties. It  Is  simply  a  contract  by  which  the  own- 
er of  property  agrees  wia  anoaer  person  aat 
he  shall  have  the  right  to  buy  his  property  at  a 
fixed  price  wiaiu  a  certain  time.  By  such  an 
agreement  he  does  not  sell  his  land,  nor  does 
he  at  aat  time  enter  into  an  absolute  contxact 
to  sell  and  convey,  but  he  does  agree  to  sell 
someaing;  aat  is,  ae  right  or  privilege  to 
buy  at  the  election  or  option  of  ae  party  wia 
whom  ae  agreement  is  made.  The  optionee  un- 
der such  an  agreement  talces,  not  lands,  nor 
even  an  absolute  agreoneat  that  he  shall  bare 
lands  conveyed  to  him,  but  he  does  get  some- 
thing ot  value;  aat  is,  ae  right  to  call  for  a 
conveyance  of  ae  lands  if  he  elects  to  purchase 
in  ae  manner  specified.  The  owner  parts  wia 
his  right  to  sell  his  lands,  except  to  ae  second 
party,  for  a  limited  period.  It  is  a  unilateral 
agreement  containing  ae  terms  and  conditions 
upon  which  the  optionor  agrees  to  sell  and  con- 
vey bis  land  not  yet  ripened  into  an  absolute 
contract  to  sell  and  convey  on  one  side  and  to 
purchase  and  pay  on  ae  oaer."  Barnes  v. 
Bea  (No.  2).  219  Pa.  287,  68  Aa  839.  Except 
for  ae  absence  of  a  limit  as  to  time  of  accept- 
ance, tba  option  to  purchase  this  land  omstitut- 
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ed  a  BUbstantial  interest  in  tbe  land  which  conld 
be  conTcyed.  Kerr  v.  Day,  14  Pa.  112,  53  Am. 
Dec.  S26;  People's  Street  Ry.  Co.  v.  Spencer, 
156  Pa.  85,  27  AtL  113.  36  Am.  Sl  Rep.  22; 
Strasser  v.  Steck,  216  Pa.  577,  66  Atl.  87.  0th- 
vrurise  it  would  have  been  a  mere  personal  con- 
tract. 

IS]  But  it  did  not  constitute  such  a  Tested  in- 
terest in  the  land  as  can  escape  the  rule  aKaiost 
perpetoities.  To  "vest"  means  to  give  an  im- 
mediate fixed  right  of  present  or  future  enjoy- 
ment. Anderson's  Dictionary  of  Law,  1087. 
An  estate  ia  "rested"  in  interest  when  there 
is  a  present  fixed  rieht  of  future  enjoyment.  2 
BouTier's  Law  Dictionary  (Rawle'a  led.)  1193. 
It  is  "vested"  when  there  is  an  immediate  right 
of  present  enjoyment  or  a  present  fixed  rixht  of 
fnture  enjoyment  40  Cyc.  198,  note  93.  "Vest- 
ed** means  accrued,  fixed,  settled,  absolute,  har- 
ing  the  character  or  giving  tbe  rights  of  abso- 
lute ownership,  not  contingent,  not  subject  to 
be  defeated  by  a  condition  precedent.  Black's 
Law  Dictionary  (2d  Ed.)  1204.  An  estate  vests 
in  a  person  who  is  given  a  present  and  imme- 
diate interest,  as  diBtlnguished  from  an  in- 
terest whose  existence  depends  on  a  contingency. 
To  vest  is  to  give  a  legal  or  equitable  seisin. 
McClellan's  Est..  221  Pa.  261,  70  AtL  737. 
"An  estate  is  said  to  be  vested  in  interest,  when 
there  is  a  present  fixed  right  in  some  one  of  fu- 
ture enjoyment  of  it;  It  is  not  vested,  bnt  con- 
tingent, when  either  the  person  who  is  to  enjoy 
it,  or  the  event  upon  which  the  estate  is  to 
arise  is  uncertain.  Johnson's  Est,  185  Pa. 
179,  89  Aa  879,  64  Am.  St  Rep.  621.  In  the 
present  case  there  is  no  present  fixed  right  of 
future  enjoyment  of  any  of  this  land  in  any- 
body, under  the  option,  A  privilege  to  acquire 
such  right  was  given  by  the  Barton  deed,  but 
no  snch  right  was  conveyed  thereby.  Tbe  event 
upon  which  tbe  estate  is  to  arise,  to  wit,  the 
acceptance  of  the  option  to  purchase,  is  uncer- 
tain,  being  unconfined  as  to  limit  of  time.  The 
interest  created  by  this  option  therefore  is  not 
vested,  but  contingent,  and  ia  within  the  rule 
against  perpetuities.  In  that  respect  this  case 
differs  from  one  where  the  owner  of  land  con- 
veys the  coal  thereunder,  with  general  mining 
rights  and  the  right  to  use  surface  for  mining 
purposes,  as  in  Dewey  v.  Great  Lak«  Goal  Co., 
236  Pa.  498,  84  Ad.  913.  cited  by  counsel  for 
the  defendants.  In  a  case  like  that  the  rights 
are  conveyed  by  the  deed  and  vest  immediately. 
There  a  present  fixed  right  of  future  enjoyment 
is  Qonreyed,  although  the  right  of  enjoyment 
may  not  be  exercised  immediately. 

Counsel  for  the  defendants  contend,  finally, 
that  if  any  restriction  as  to  time  is  to  be  plac- 
ed OD  this  option  to  purchase,  it  should  be  only 
that  the  right  must  be  exercised  "within  a  rea- 
sonable time,"  and  they  urge  that  sudi  "reason- 
able time"  in  this  case  ought  to  be  at  least  co- 
incident with  the  life  of  the  "Coke  Trust"  un- 
der the  Thaw  will,  as  noted  In  our  seventh  find- 
ing of  fact,  which  has  not  yet  come  to  an  end. 
But  tliis  option  was  intended  to  be  nnllmlted  as 
to  dme.  To  undertake  to  limit  its  contlntmnce 
to  "a  reasonable  time"  would  be  exactly  con- 
trary to  the  intention  of  the  parties,  and  can- 
not be  done,  aa  will  be  seen  by  authorities  here- 
inafter cited.  Besides,  that  would  be  to  treat 
the  rule  against  perpetuities  as  a  rule  of  con- 
struction, instead  of  as  a  peremptory  command 
of  law.  which,  as  already  seen,  we  cannot  do. 
It  may  not  be  out  of  place  just  here  to  note  how 
carefully  the  clause  in  the  Thaw  will  limiting 
the  life  of  the  "Coke  Trust"  was  drawn  to  avoid 
tiie  mie  against  perpetnitjea,  when  the  testa- 
tor said;  "It  is  my  will  that  the  Coke  Tmst 
hereby  created  shall  continue  during  the  natural 
Uvea  of  all  of  my  children,  grandchildren,  and 
great-grandchildren,  if  any,  who  shall  be  living 
at  tbe  date  of  my  death,  and  of  the  snrvivors  or 
nuTivor  of  all  said  ehildrm,  grandchildren  and 
gnat-gnuidchildren,  and  for  and  during  the  fur- 
ther period  of  twentj-<nie  years  nut  efnining 


after  the  death  of  the  survivor  of  all  said  chil- 
dren, grandchildren  and  great-grandchildren, 
unless  said  coal  shall  have  been  sooner  exhaust- 
ed." It  waa  said  by  Mr.  Justice  Paxson  in 
Smith's  App.,  88  Pa.  492 :  "It  matters  not  how 
many  lives  there  may  be  so  that  the  candles  are 
all  burning  at  the  same  time,  for  the  life  ot  the 
longest  liver  is  but  a  single  life." 

While  tbe  exact  question  before  us  is  a  new 
one  in  Pennsylvania,  we  are  not  entirely  with- 
out authority  in  other  jurisdictions.  In  England 
it  was  held  originally  by  Mr.  Justice  Fry,  in  the 
Court  of  Chancery,  in  Birmingham  Canal  Com- 
pany v.  Cartwright.  L.  R.  11  Ch.  D.  421  (1879), 
that  a  covenant  to  give  a  certain  person,  hte 
heirs  or  assigns,  the  refusal  of  purchasing  cer- 
tain mines,  upon  terms  and  conditions  mention- 
ed, at  the  happening  of  an  event  specilied,  but 
unlimited  as  to  the  time  within  which  tliat 
event  should  occur,  was  not  obnoxloafl  to  tha 
rule  against  perpetuities,  because  "the  total  In- 
terest in  the  land,  so  to  speak,  is  divided  be- 
tween tbe  covenantor  and  the  covenantee,  and 
they  can  together  at  any  time  alienate  the  land 
abrolutely."  Bnt  that  decision  waa  express- 
ly overruled  hy  the  Court  ot  Appeals  in  the  lat- 
er case  of  London  &  South  Western  Railway 
(Jompany  v.  Gomm,  L.  B.  20  Gh.  D.  Sffii 
(1882),  where,  by  deed  dated  August  10,  1866, 
after  reciting  that  it  was  seised  in  fee  simple 
of  certain  land  which  It  no  longer  needed,  the 
plaintiff  company  conveyed  the  land  to  George 
Powell,  in  fee  simple,  but  with  a  covenant  in 
the  deed  that  Powell,  his  heirs  or  assigns, 
would,  at  any  time  tiwreafter,  whenever  the 
land  might  be  required  for  the  raOway  or  the 
works  of  the  company,  and  whenever  thereunto 
requested  by  the  comt>any  on  a  six  calendar 
months'  notice,  upon  payment  of  the  price 
agreed  upon,  reconvey  the  land  to  the  company. 
Powell  sold  the  land  to  Gomm.  In  holding  that 
specific  performance  of  tbe  covenant  could  not 
be  enforced,  and  after  stating  that  the  option 
could  not  be  construed  as  requiring  an  accept- 
ance "within  a  reasonable  time,"  because  that 
would  be  contrary  to  the  intention  of  the  par- 
ties, bnt  was  to  be  considered  as  unlimited  in 
point  of  time,  the  Master  of  the  Rolls,  Sir 
George  Jessel,  said :  "If  then  the  rule  as  to  re- 
moteness applies  to  a  covenant  of  this  nature, 
this  covenant  clearly  Is  bad  as  extending  beyond 
the  period  allowed  by  the  rule.  Whether  the 
rule  applies  or  not  depends  upon  this,  as  it  ap- 
pears to  me,  does  or  does  not  the  covenant  give 
an  iutereat  In  the  land?  If  it  is  a  bare  or  mere 
personal  contract  it-is,  of  course,  not  obnoxious 
to  the  rule;  but  in  that  case  it  is  impossible 
to  see  how  the  present  defendant  can  be  bound. 
He  did  not  enter  Into  the  contract,  but  is  only 
a  purchaser  from  Powell,  who  did.  If  it  Is  a 
mere  personal  contract,  it  cannot  be  enforced 
against  the  assignee.  Therefore  the  company 
must  admit  that  it  somehow  binds  the  lands. 
But  if  it  binds  the  land  it  creates  an  equitable 
interest  in  the  land.  Tbe  right  to  call  for  a 
conveyance  of  the  land  is  an  equitable  interest 
or  equitable  estate.  In  the  ordinary  case  of  a 
contract  for  purchase  there  is  no  doubt  about 
this,  and  an  option  for  repurchase  is  not  dif- 
ferent in  ,Its  nature.  A  person  exercising  the 
option  bai  to  do  two  things ;  he  has  to  give  no- 
tice of  his  intention  to  purchase,  and  to  pay 
the  purchase  money.  But  as  far  as  the  men 
wbo  is  liable  to  convey  Is  concerned,  his  estate 
or  interest  is  taken  away  from  him  without  bis 
consent,  and  the  right  to  take  it  away  being 
vested  in  another,  the  covenant  giving  the  op- 
tion must  give  that  other  an  Interest  in  the 
land.  It  appears  to  me  therefore  that  this 
covenant  plainly  gives  the  company  an  interest 
in  the  land,  and  as  regards  remoteness  there 
is  no  distinction  that  I  know  of,  unless  the  case 
falls  within  one  of  the  recognised  exceptions, 
snch  as  charttiea,  between  one  kind  of  equitable 
interest  and  another  kind  of  aqattable  inter- 
est   In  all  cases  tb^  most  take  edleet  as 
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against  the  ownen  of  the  land  within  a  pre- 
Kiibed  period.  It  waa  «uggested  that  the  rale 
has  no  application  to  any  case  of  contract,  but 
in  my  opinion  the  mode  In  which  the  interest 
is  created  is  immaterial.  Whether  it  ifl  by  de- 
vise  or  voluntary  gift  or  contract  can  make  no 
difFerence."  In  a  concorring  opinion,  Sir  Jamei 
Hannen  said:  "I  must  say  that  it  appears  to 
me  to  be  a  startling  proposition  that  the  pow- 
er to  require  a  conveyance  of  land  at  a  future 
time  does  not  create  any  interest  in  that  land. 
If  it  does  create  such  an  interest,  then  it  ap- 
pears to  me  to  be  perfectly  clear  that  the  cove- 
nant in  this  case  violates  the  rule  a^aingt  per* 
petuity.  This  covenant  plainly  would  restrain 
the  future  owner  from  elienating  the  estate  to 
anybody  he  pleases;  it  restricts  him  to  aliening 
It  to  the  railway  comi)any  in  the  event  of  the 
company  exercismg  their  option."  Lord  Justice 
lindley,  also  concurring,  said:  "I  agree  with 
the  observations  made  by  the  other  members  of 
the  court  that  this  covenant  creates  an  interest 
in  land  and  is  void  for  remoteness." 

As  approving  and  amplifying  the  rule  laid 
down  in  the  Gomm  Case,  above  discussed,  see 
Trevelyan  v.  Trevelyan,  53  L.  T.  Rep.  853; 
Woodali  v.  Clifton  [190J>]  2  Ch,  D.  257. 

In  at  least  two  cases  in  the  United  States  the 
Gomm  Case  has  been  xuted  with  approval  and. 
been  followed,  and  in  no  case  to  which  our  at- 
tention has  been  called,  or  which  we  have  been 
able  to  find,  either  here  or  elsewhere,  has  the 
principle  established  in  the  Gomm  Case  been 
criticized.  In  Winsor  t.  Mills,  in  the  Supreme 
Judicial  Court  of  Massachusetts  (1892)  157 
Mass.  362;  32  N,  E.  852,  there  was  an  action 
to  have  a  trost  deed  declared  void  on  the  ground 
that  it  was  violative  of  the  rule  against  per- 
petuitiea,  which  was  a  proceeding  much  like 
the  one  now  before  us.  It  was  held  there  that 
an  agreement  which  gave  to  the  defendant,  and 
his  heirs  and  assigns,  a  right  to  purcliase  a  por- 
tion of  land,  at  60  cents  per  square  foot,  at  any 
time  before  it  otherwise  should  be  sold  or  dis- 
posed of  in  accordance  with  the  agreement,  pro- 
vided for  the  possible  creation  of  an  estate  in 
lands  at  some  time  in  the  <^8tant  future,  and 
clearly  came  within  the  rule  against  perpetui- 
ties. In  delivering  the  opinion  of  the  court  Mr. 
Justice  Knowlton  said:  "The  mere  fact  that 
a  contingent  interest  may  be  released  by  persons 
in  being,  and  that  a  good  title  may  thus  be 
made,  is  not  enough  to  take  the  case  out  of  the 
rule,  if  the  estate  cannot  be  alienated  by  those 
having  vested  interests  in  it,  because  a  possible 
future  interest  is  created  which  may  not  vest 
within  the  time  fixed  by  law" — citing  the  Gomm 
Case,  and  Gray  on  the  Rule  against  Perpetui- 
ties, 198.  "Undoubtedly,"  said  the  court,  "the 
fact  that  the  holders  of  vested  interests  can- 
not convey  tends  to"  create  a  perpetuity.  In 
Starcher  v.  Duty,  in  the  Supreme  Court  of  Ap- 
peals of  West  Virginia  (1907)  61  W.  Va.  373, 
56  S.  B.  524.  9  U  R.  A.  (N.  S.)  913,  123  Am. 
St.  Rep.  090,  there  was  an  action  to  compel  spe- 
cific performance  of  an  option  contract  to  sell 
real  estate.  It  was  held  that  the  contract^  made 
originally  for  one  year,  and  providing  for  Its 
extension  for  another  year,  and  from  year  to 
year,  by  the  payment  of  a  stipulated  sum  annu- 
ally, was  void  by  the  rule  against  perpetuities. 
In  considering  the  case  Judge  Miller  said:  "It 
Is  claimed  that  this  contract  partakes  of  the 
nature  of  *  *  *  lease  contracts.  The  an- 
swer to  this  argument,  however,  is  that  leases 
of  land  like  those  considered  in  the  authorities 
cited  create  vested  estates  In  the  lessees,  and 
the  covenant  for  perpetual  renewal  is  one  which 
runs  with  the  land,  without  any  restraint  upon 
the  right  of  alienation  by  the  lessor  of  his  prop- 
er^ subject  to  the  lease,  and  hence  the  au- 
thorities relied  on  are  inapplicable."  After  re- 
ferring to  the  Gomm  Case  at  some  length,  and 
to  various  definitions  of  a  perpetuity,  and  citing 
the  Maitsachusetts  case,  Judge  Miller  contin- 
oed:  "  'Whenever  a  contract  raises  an  equitable 


right  in  property  which  the  obligee  can  enforce 
in  chancery  by  a  decree  for  specific  perform- 
ance, such  equitable  rigbt  is  subject  to  tbe  role 
against  perpetuities.'  •  •  •  The  mere  ^ct 
that  a  contingent  interest  may  be  released  bj 
the  persons  in  Seing,  and  that  a  good  title  may 
thus  be  made,  b  not  enough  to  take  the  case  out 
of  the  rule.  *  •  *  Unless  therefore  we  can 
read  into  this  contract  some  terms  of  limitation 
requiring  the  optionees  to  exercise  the  right  to 
take  the  property  within  some  reasonable  time, 
not  too  remote,  it  is  clearly  within  the  rule  and 
must  be  declared  void.  To  attempt  this  would 
be  to  make  a  new  contract  for  the  parties,  for 
they  have  provided  that  the  option  may  be  ex- 
tended annually  to  an  indefinite  period,  and  may 
be  to  a  time  beyond  which  the  rule  against  per- 
petuities will  not  allow.  The  contract  therefore 
IS  illegal,  and  was  void  from  its  very  ioceptionf 
and  everything  done  by  either  of  the  parties  de- 
signed to  carry  the  contract  into  effect  wbidk 
is  auxiliary  thereto  must  be  considered  as  un- 
authorized and  inoperatlTe." 

According  to  the  terms  of  the  option  in  the 
present  case,  the  desire  of  the  parties  of  the 
second  part  thereto,  their  heirs  or  assigns,  to 
purchase  any  of  the  land  mentioned,  in  fee  sim- 
ple, may  be  exercised  by  them  at  *'any  future 
time  whatsoever."  By  its  terms  the  option  may 
be  accepted,  as  stated  by  counsel  for  the  plain- 
tiSs  in  their  brief,  at  any  time  "before  the  sun 
grows  cold,  and  the  stars  are  old,  and  the  leaves 
of  the  judgment  book  unfold."  The  time  is  lim- 
ited only  by  the  confines  of  eternity.  We  can- 
not conceive  of  a  more  violent  breach  of  the 
rule  against  perpetuities.  Such  an  impress  on 
land  ought  not  to  be  sustained,  and  it  cannot  be. 
It  isolates  the  property.  It  takes  it  oat  of  com- 
merce. It  removed  it  from  the  market.  It 
baits  improvements.  It  prevents  the  land  from 
answering  to  the  needs  of  growing  communities. 
No  homes  can  be  built  or  towns  laid  out  on 
land  so  incumbered,  because  the  land  always 
remains  subject  to  be  taken  under  the  option. 
It  is  not  a  matter  which  affects  the  rights  of  in- 
dividuals only.  The  entire  commumty  is  in- 
terested. The  welfare  of  the  pubUc  is  at  stake. 
It  is  contrary  to  the  well-settled  public  policy  of 
the  state  that  such  an  option  or  right  to  pur- 
chase land  should  be  held  to  be  good.  It  was 
for  the  express  purpose  of  destroying  such 
serious  hindrances  to  material  and  social  pros- 
perity and  progress  that  the  rule  against  per* 
petuitirs  was  brought  forth.  And  the  rule  must 
be  rigidly  enforced.  In  Cogcins'  App„  124  Pa. 
10,  16  AtL  679,  10  Am,  St.  Sep.  665,  Mr.  Chief 
Justice  Paxson  designates  the  rule  against  per- 
petuities as  "a  rule  of  property,  founded  upon 
the  highest  considerations  of  public  policy,  and 
too  firmly  imbedded  in  our  system  of  jurispru- 
dence to  be  disturbed  save  by  an  act  of  assem- 
bly." We  therefore  reach  the  following  conclu- 
sions of  law: 

1.  The  option  contract  contained  in  the  deed 
from  Joseph  Barton  to  Jasper  M.  Thompson 
and  John  K.  Ewing  that  "in  case  the  said  pai^ 
ties  of  the  second  part,  their  heirs  or  assigns, 
should  at  any  future  time  whatsoever  desire 
to  purchase  any  of  said  land  in  fee  simple,  then 
the  said  parties  of  the  first  part,  for  themselves, 
their  heirs  or  assigns,  hereby  covenant  and  agree 
to  sell  and  convey  the  same  to  ^e  said  parties 
of  the  second  part,  their  heirs  or  assigns,  at  a 
price  not  exceeding  one  hundred  dollars  per 
acre,"  being  without  limit  of  time  within  which 
its  terms  shall  be  accepted  and  the  rights  at- 
tempted to  be  given  thereby  shall  be  exercised, 
is  null  and  void,  as  against  the  land,  and  was 
so  from  the  time  of  Its  execution,  and  no  legal 
r^hts  which  can  be  enforced  against  the  land 
passed  by  virtue  thereof  from  the  said  Joseph 
Barton  to  the  said  Jasper  H.  Thompson  and 
John  K.  Ewing.  or  from  the  said  Jasper  M 
Thom[)son  and  John  K.  Ewing  to  the  said  Wil 
liam  Thaw. 

2.  In  order  that  an  option  of  this  kind,  mads 
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withoat  reference  to  Uvea  in  beii^,  may  have 
8  binding  effect  upon  the  land,  an  acceptance  of 
U  mast  be  required  by  ita  terms  within  a  period 
of  21  years  from  tbe  date  of  its  creation,  other- 
wise it  is  void  ab  initio. 

3.  Tbe  option  or  right  to  purchase  in  this 
case  constitutes  a  doud  upon  the  title  of  the 

Elaintiffs  which  they  are  entitled  In  equi^  to 
are  removed  by  cancellation. 
The  court,  after  bearing  on  UU  and  aniwer, 
awarded  the  relief  prayed  for. 

Argued  before  BROWN,  MBSTRBZAT, 
PCHTTEB,  ELKIN,  and  STEWART,  JJ. 

Gordon  Flaher,  tA  Pittsburgh,  for  appel- 
lants. W.  BiuuAU  Garr,  of  Unlcmtowii,  tot 
appelleeik 


ELKIN,  X  Tbe  learned  court  below  baa 
tiyen.  sodi  convlnciug  reasous  for  the  con- 
clnsloiui  upon  vtalch  the  decree  In  the  present 
case  was  based,  that  we  can  add  nothing  of 
value  to  the  discussion  of  tbe  legal  prlnd- 
ptea  iDTolTed.  Tbe  coveoant  in  Question  was 
declared  to  be  void  becanae  In  violation  of 
the  rule  against  perpetuities.  We  aulte  agree 
with  tlie  learned  court  below  that  it  would  be 
difficult  to  conceive  any  case  which  could  be 
deemed  more  violative  of  the  rale  and  a 
greater  hlndeiance  to  alienation  than  the 
one  at  bar.  The  case  turns  very  largely  upon 
the  <diaracter  of  tha  interest  In  the  surface 
which  the  optionees  took  under  the  covenant 
If  It  was  a  present,  fixed;  and  vested  inter- 
est In  tbe  land,  the  rale  agabist  perpetuities 
would  have  no  applicatl<m.  But  is  a  mere 
option  to  purchase  land,  unlimited  as  to 
time  and  indefinite  In  duration,  whldi  may 
be  ezerdaed  in  10  years,  or  In  100  years,  or 
in  1^)00  years,  or  which  may  never  be  exer- 
cised at  all,  depending  upon  the  vrish  or 
pleasure  of  the  optionee,  a  present  vested 
Interest?  To  ask  this  question  would  seem 
to  answer  It  In  no  proper  legal  sense  can 
a  mere  privilege  of  ezerdsing  a  future  right 
to  purchase  be  deemed  a  present  vested  In- 
terest in  land.  The  optionees  may  never  ex- 
erclse  their  option,  and,  failing  to  do  so,  they 
would  never  acquire  a  vested  Interest  in 
the  land.  While  the  predse  question  has 
not  been  raised  or  dedded  In  Pennsylvania, 
other  Jurlsdlcti<nis  have  considered  and  de- 
cided It  adversely  to  tbe  contention  of  appel- 
lants here.  The  underlying  principles  which 
control  In  cases  of  this  diaracter  were  very 
fully  discussed  In  London  ft  Sonthwestran 
Ry.  Ca  T.  Gomm,  L.  R.  29  Cb.  D.  562;  Wln- 
aor  V.  HUIs.  157  Mass.  8^,  32  N.  E.  362; 
Starcher  v.  Duty,  61  W.  Va.  873,  56  S.  B. 
624.  9  L.  R.  A.  (N.  S.)  918,  123  Am.  St  Rep. 
900.  We  think  the  reasoning  of  these  cases 
is  unanswerable  and  they  are  dted  with  ap- 
proval by  this  court. 

To  elaborate  the  discossl<m  here  would  sim- 
ply mean  a  reiteration  of  what  has  been  so 
well  said  by  the  learned  conrt  below,  and 
this  we  refrain  from  doing. 

Decree'  affirmed,  at  cost  of  appellants. 


LBVINB  T.  McCLENATHAN. 

(Supreme  Court  of  Pennsylvania.    July  1. 
1914.) 

1.  Landlord  and  Tehant  <}  1^*)— Failukk 
TO  Makb  Repaxbb  — Dahaoes— Lubujtt 
or  Landlobd. 

Since  a  landlord  la  under  no  implied  cove- 
nant to  repair  the  premises,  or  to  put  them  in  a 
tenantable  condition,  the  tenant,  in  the  absence 
of  an  express  covenant  to  repair,  cannot  recov- 
er against  him  for  damages  from  a  failure  to 
make  repairs. 

[Ed,  Note.— For  other  cases,  aee  Landlord  and 
Tenant,  Cent  Dig.  S  629;  Dec.  Dijr.  \  162.*] 

2.  Landlobd  and  Tenant  (8  162*)— Detcc- 

TIVJS  BUILDINO— DaICAOES— LlABCUTT  OF 

Lakd]:.obd. 

In  tbe  absence  of  a  warranty  that  the  leas- 
ed building  is  in  proper  condition,  a  landlord  is 
not  liable  to  a  tenant  for  damages  bom  ddEec- 
tive  construction  of  the  building. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  629;  Dec  Dig.  «  162.*] 

3.  Landlobd  aivd  Tenant  (K  166*)— Devbo- 

TIVE  CONSTBUCTION  OF  RuiLDINO— DaHAO- 

B8— LlABILITT  OF  LaNDLOBD. 

Where  a  tenant's  stock  of  merchandise  was 
damaged  from  a  leakage  of  water,  due  to  defec- 
tive ctmatrnctiou  ezlaung  when  the  lease  was 
execated,  and  there  was  no  covenant  of  war- 
ranty that  the  building  was  in  a  tauntable 
condition,  or  provision  requiring  the  landlord 
to  repair,  tiie  landlord  was  not  uable. 

[Ed.  Note.— For  other  casea.  aee  Landlord  and 
Tenant  Cent  Dig.  SS  647-656,  657-660;  Deo. 
Dig.  S  166.*] 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  Max  I^evlne  against  J.  C.  McClen- 
atban.  From  a  Judgment  refusing  to  take  off 
nonsuit,  plaintiff  appeals.  Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  MOSOHZIS|K- 
BR,  JJ. 

EL  a  Hlgbee,  of  Sterling,  Hlgbee  ft  BCatth- 
ews,  and  John  Dnggan,  Jr.,  of  Unlontown, 
for  appellant  D.  M.  Hertsog,  of  Unlcmtown, 
and  H.  O.  Hay,  of  OonndlsviUe,  for  app^lee. 

ELKIN,  J.  [1,2]  This  Is  an  action  of  tres- 
pass for  damages  to  a  stock  of  merdiandlse, 
caused  by  water  leaking  through  tbe  roof 
of  the  demised  premises,  or,  as  aK>dl8iit  con- 
tends, through  the  bottom  of  IWit  wells 
whldt  SOTved  to  famish  light  to  the  second 
and  third  stories  of  the  same  building.  At 
the  conclusion  of  the  testimony  introduced 
by  appellant  the  learned  court  below  directed 
a  compulsory  nonsuit  to  be  entered,  and  sub- 
sequently overruled  the  moti<Hi  to  take  It  off. 
l^e  two  asidgnmentB  of  error  relate  to  these 
matters. 

It  is  well  settled  In  our  state  that  no  im- 
plied covenant  arises,  out  of  .the  relation  of 
landlord  and  t^iant,  upon  the  part  of  the 
landlord  to  repair ;  nor  Is  there  any  implied 
warranty  that  the  leased  premises  are  tenant- 
able.  In  the  absence  of  a  covenant  in  the 
lease  requiring  the  lessor  to  repair,  no  such 
duty  rests  upon  the  landlord;  and,  if  dam- 
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ages  result  to  the  tenant  hj  reason  of  failure 
to  make  repairs,  there  can  be  no  recovery 
against  the  landlord.  Moore  v.  Weber,  71 
Pa.  429,  10  Am.  Rep.  708;  Bams  v.  Wilson, 
116  Pa.  303,  9  Atl.  437;  Reeves  v.  McComes- 
key,  168  Pa.  571,  32  Atl.  96.  There  is  a  long 
line  of  cases  to  the  same  effect  These  cases 
hold  that  the  doctrine  of  caveat  emptor  ap- 
plies to  leases  of  real  property.  The  tenant 
takes  the  property  as  it  Is,  and  he  must  be 
the  Judge  of  Its  tenantable  condition.  If  the 
tenant  wants  the  landlord  to  make  repairs, 
he  must  require  such  a  covenant  to  be  inserted 
In  the  lease:  and  failure  to  so  provide  by  a 
covenant  In  the  lease  relieves  the  landlord 
from  any  such  duty.  The  landlord,  having 
no  duty  to  repair,  cannot  be  charged  with 
negligence  in  failing  to  make  repairs;  and 
hence,  in  an  action  for  damages  charging  neg- 
ligence, there  can  be  no  recovery  against  the 
landlord,  if  the  damage  resulted  from  failure 
to  make  repairs,  or  because  of  the  untenant- 
able condition  of  the  demised  premises.  The 
tenant  took  the  premises  as  they  were,  and 
la  bound  by  his  bargain. 

[S]  Tbe  negligence  charged  In  tlio  present 
case  waa  **fhat  the  aaU  building  was  defeo- 
tlvely,  imperfectly,  and  Improperly  construct- 
ed, and  that  at  the  date  ot  tbe  making  of 
the  said  lease  the  storeroom  and  premises 
demised  to  the  plalnttfl  bad  not  yet  been  oc- 
cupied, and  In  oonseqnence  of  the  defective, 
improper,  and  negligent  construction  afore- 
said ttie  roof  of  said  building,  and  the  party 
wall  and  cornices  around  the  Skylight,  leak- 
ed,** and  In  times  of  rain  the  water  percolated 
Into  tlie  demised  premises  and  caused  some 
damage  to  tbe  stock  of  merchandise  owned 
appellant  In  other  paragraphs  of  the 
statonent  of  claim  the  same  characta  of  neg^ 
llgenee  Is  charged,  and  the  case  la  made  to 
turn  hj  tb»  pleadings  upon  tbe  question'  of 
^nlty  constmctlon  of  the  bollding.  We  know 
of  no  case  In  PennaylTanla,  and  none  has 
been  called  to  onr  attention,  in  wbldi  a  ten- 
ant was  permitted  to  recover  damages  against 
the  landlord  upon  the  ground  that  the  de- 
mised premises  had  been  defectlTely  or  Im- 
properly constructed.  It  a  tenant  oonld  re- 
cover damages  upon  the  ground  that  ttie  de- 
mised premises  had  not  been  properly  con- 
structed, all  that  baa  been  said  In  onr  cases 
about  Uie  rule  of  caveat  emptor  would  be 
meaningless.  Appellant  Is  bound  by  his 
pleadings,  and  his  ri^t  to  recover,  if  any 
such  right  exists,  depends  upon  proving  the 
negligence  charged;  but  even  if  he  proves  the 
negligence  charged  there  can  be  no  recovery, 
if  that  negligence  is  not  actionable  under  the 
law. 

As  we  view  the  present  record,  this  is  a 
suffldent  answer  to  the  very  able  ailment 
of  learned  counsel  for  appellant,  in  which  a 
number  of  cases  from  other  Jurisdictions  are 
cited  to  support  the  contention  that  the  neg- 
li){eDCe  charged  In  the  case  at  bar  is  action- 


able. It  is  not  our  purpose  to  discuss  these 
cases,  because  most  of  them  are  based  upon 
exceptional  facts,  which  do  not  arise  under 
the  pleadings  In  the  present  case.  It  might 
very  well  be  that  a  landlord  would  be  held 
liable  for  negligent  acts  committed  In  and 
around  the  demised  premises,  and  most  of 
the  cases  from  other  Jurisdictions  cited  here 
relate  to  acts  of  this  character ;  but  the  neg- 
ligence charged  in  the  present  case  Is  the  de- 
fective and  Improper  construction  of  the 
building  Itself.  No  case  decided  in  our  state 
can  be  cited  In  support  of  the  contention  that 
there  can  be  a  recovery  of  damages  by  the 
tenant  against  the  landlord,  when  the  negli- 
gence charged  was  faulty  construction  of  the 
original  building.  We  might  add  that  in  the 
present  case  there  was  no  covenant  to  repair, 
nor  was  there  any  warranty  that  the  demised 
premises  were  tenantable. 

Assignments  of  error  overruled,  and  Judg- 
ment afUrmed. 


SMITH  V.  PENNSYLVANIA  R  CO. 

(Supreme  Court  of  Pennsylvania.    July  1. 

1914.) 

1.  Dahaoes  (II  82,  168*)— PsaaoNAL  Ivn- 
BiSB— Measube  of  Dahaoes. 

In  actions  for  personal  injuries.  plaintifT 
must  show  expenses  actually  Incurred,  the  loss 
of  earning  power  up  to  the  time  of  the  trlaL 
and  what  audi  loss  may  be  bi  f^e  future,  and 
the  jurr  may  also  cinaider  the  questl<»ii  of  pain 
and  Buffering. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Vis.  §S  40,  41.  71,  454-459;  Dec  Dig.  81 
32,  163.*} 

2.  Dahaoes  (i  210*)— Pebsohal  Ikjuues— 
InsTBuonon. 

In  an  action  for  penoual  injuries,  an  In- 
struction In  effect  leavmg  the  Quottlon  of  dam- 
ages to  the  jury,  with  nothing  to  guide  their 
minds,  emphasising  the  element  of  pain  and 
snfferiiig  more  than  the  expenses  Incurzed  and 
the  loss  of  earning  eapadty.  is  ground  for  re- 
versal. 

[Ed.  Note. — For  other  cases,  see  Damages* 
Cent.  Dig.  II  548-565;  Dec.  Dig.  |  216.*] 

Appeal  from  Court  of  Common  Pleas,  Juni- 
ata County. 

Action  by  Chazles  D.  Smith  against  the 
Pennsylvania  Railroad  Company.  Judgment 
tor  -  plaintiff,  and  defendant  aiq>eala.  Re- 
versed. 

Trespass  to  recover  damages  for  personal 
Injuries.  The  opinion  of  the  Supreme  Court 
states  the  case.  The  court  below  charged  In 
part  as  follows: 

If  he  has  been  injured  through  the  neellKenca 
of  this  company  in  the  manner  and  at  the  time 
he  states  be  was,  in  that  event  he  should  re- 
ceive such  compensation  as  would  amply  com- 
pensate bim  for  what  he  has  suffered  and  will 
suffer  and  for  loss  of  earning  power ;  that 
amount  and  that  verdict,  if  rendered  in  his  fa- 
vor, will  come  from  the  result  of  your  axA, 
calm,  and  deliberate  judgment. 

The  plalntUI  submitted  the  following  point: 

Fourth.  If  the  jury  find  for  the  plaintiff,  in 
estimating  the  damages  they  should  allow  com- 
pensation for  the  pain  and  suffering,  bodily  and 
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mentally,  which  the  plaintiff  bad  endured  re- 
Bulting  &om  the  Injory.  and  bodily  and  mental 
pain  and  eufferlns  likdy  to  be  experienced  in 
the  future,  and  the  inconvenience  and  priva- 
titni  the  plaintiff  was  subjected  to  and  that 
are  likely  yet  to  result  directly  and  naturally 
from  the  injury,  and  for  the  loa  of, earning 
power  during  the  period  of  the  remainder  of 
plaintiff's  life  in  which  hie  earninR  caoaclty 
may  be  affected.  Answer:  Affirmed;  but  in 
connection  with  this  affirmance  the  attention  of 
the  jury  is  called  to  the  evidence  of  the  plaintiff 
iiimself  as  to  his  eamliw  capacity  before  and 
after  the  alleged  injury  complained  of,  as  well 
as  the  nature  and  character  of  the  occupations 
he  followed  before  and  after. 

The  jnry  found  a  verdict  for  $2,340,  which 
the  court  rabaeqnently  reduced  to  upon 
wblcb  Judgment  was  entered.  D^endant  ap- 
pealed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTBEZAT.  ELSHf,  and  MOSOHZIB- 
KER,  JJ. 

F.  H.  M.  Pennell,  of  Ailffllntown.  for  appel- 
lattt:  •  Clair  N.  Oraybill  and  J.  N.  Keller,  both 
of  Wfflintown,  toe  appellee. 

ELKIN,  J.  This  Is  an  action  in  trespass 
to  recover  damages  for  personal  Injuries  al- 
leged to  have  been  sustained  as  a  result  of 
the  negligence  charged  against  the  defend- 
ant. It  was  clearly  a  case  for  the  jury,  and 
the  only  Question  to  be  considered  here  Is 
whether  it  was  properly  sabmltted.  We  have 
concluded  that  the  first,  second,  and  fifth  as- 
Blgnmeata  of  error  must  be  sustained.  In  his 
Instructions  to  the  Jnry  the  learned  trial 
Judge,  among  other  things,  said: 

'TThere  is  no  rule  of  law  by  which  the  amount 
of  damages  for  injuries  sustained  In  actions 

this  kind  is  measured ;  that  is  left  to  the  ja- 
ry,  and  counsel  have  very  properly  said  that, 
if  the  plaintiff  Is  entitled  to  recover  in  this 
action,  he  is  entitled  to  recover  such  damages 
as  would  compensate  him  for  the  pain  and  suf- 
fering he  has  undergone  and  is  likely  to  under- 
go during  the  natural  extent  of  his  life.  In 
addition  to  that,  he  is  entitled  to  recover  com- 
pensation for  the  lessened  power  of  h^  earning 
capacity  that  he  now  possesses  as  compared 
with  what  it  was  before  he  was  thus  afflicted, 
and  what  this  is  will  be  (or  the  jury  to  deter- 
mine. We  can  give  yon  no  yai^ticK,  no  mark, 
no  mle  by  which  you  can  measure,  but  it  is 
for  you  in  your  own  good  judgment,  hemmed 
in  by  the  testimony  and  advised  by  the  testi- 
mony, to  measure  what  such  compensation 
should  be,  if  he  be  oitltled  to  recover  enythlDg." 

This  Inatruction,  In  effect,  1^  tbe  aneation 
of  damases  to  tbe  Jury  wtthont  any  legal 
chart  to  guide  their  minds  to  a  otnrect  con- 
clusion. It  emphasised  tbe  el^ent  of  pain 
and  BufferiDg  more  than  the  expenses  In- 
curred and  the  loss  of  earning  power  result- 
ing from  the  injuries. 

[1]  Tbe  proper  practice  is  to  prove  what 
ffipffia<w  were  actually  incurred,  and  what 
the  loss  of  earning  power  was  up  to  the  time 
of  trial,  or  what  they  may  be  in  the  future, 
depending  upon  tbe  likjurira;  and  in  addition 
to  these  elements  of  damage  tbe'  Jury  may 
take  into  consideration  the  (laestlon  of  pain 


and  suffering.  Tbe  instruction  complained 
of  also  left  out  of  consideration  the  present 
worth  of  the  loss  of  future  earning  power 
when  capitalized  in  a  present  verdict.  Inas- 
much as  the  case  is  to  be  tried  again,  we 
call  attention  to  what  was  said  in  the  follow- 
ing cases  as  a  guide  to  all  parties  Interested 
in  the  trial:  Goodhart  v.  Perm.  K.  R.  Co., 
m  Pa.  1,  36  A«.  191,  55  Am.  St  Rep.  705; 
Wilkinson  v.  North  East  Borough,  215  Pa. 
486,  AU.  734 ;  McLane  v.  Railways  Co.,  230 
Pa.  29,  79  AU.  237;  Beck  v.  Railroad  Co.,  233 
Pa.  844,  82  Atl.  466;  Reltler  v.  Penn.  R.  R. 
Co.,  238  Pa.  1,  85  Atl.  1000. 

[2]  What  has  been  said  about  the  first  as- 
signment applies  with  equal  force  to  the  sec- 
ond; and  the  fifth  is  open  to  the  objection 
that  it  leaves  out  of  account  the  present 
worth  of  the  loss  of  future  earnings. 

Tbe  third  and  fourth  assignments  are  with- 
out substantial  merit 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 


8TEWABT  V.  STEWART  et  aL 

(Supreme  Court  of  Penuvlvanla.   July  1, 
1914.) 

L  Apfeal  and  Ebbos  (I  082*)— Disobehon- 
ABY  Ruling— AppucATioir  to  Open  Con- 
fessed JUDOlOtNT. 

The  court's  ruling  on  an  application  to 
open  a  confessed  judgment  will  not  be  disturb- 
ed on  appeal  in  the  absence  of  an  abuse  of  dis- 
cretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.Dlg.  §§  3877-3879 ;  Dec-Dig.  f  982*1 

2.  JuDOHCNT  (f  68*1— Confessed  Judouent 

—Rule  to  Open- Discretion. 

Where  on  an  application  to  open  a  con- 
fessed judgment  on  a  judgment  note,  there  was 
sufficient  testimony  to  sustain  a  finding  that 
the  note  was  signed  by  one  defendant  as  a  sure- 
ty for  her  husband,  the  granting  of  the  applica- 
tion was  not  an  abuse  of  diacretuin. 

[Ed.  Note.— For  other  cases,  see  Judgment* 
Cent  Dig.  IS  113.  116.  118. 120,  123,  120.  127; 
Dec.  I>ig.  I  68.*] 

Appeal  from  Court  of  Ctunmcm  Plea^  Fay- 
ette County. 

Action  by  William  S.  Stewart,  surviving 
executor  of  John  S.  Stewart,  deceased, 
against  Betty  P.  Stewart,  alias  Elizabeth  F. 
Stewart,  and  others.  Rule  to  open  Judgment 
entered  by  confession,  by  a  Judgment  note. 
From  an  order  opening  Judgment,  plain  till 
appeals.  Affirmed. 

The  following  IS  the  opinion  of  Umbel,  P. 
J.,  in  the  court  below: 

From  the  record.  It  appeared  that  John  S. 
Stewart.  Samuel  S.  Stewart,  and  Robert  E. 
Stewart  were  brothers.  David  Stewart  was  a 
son  of  Samuel  S.  Stewart  and  Betty  P.  Stew- 
art was  his  wife.  On  June  23.  1906,  John  S. 
Stewart  made  a  loan  of  ¥5.000.  The  same  day 
David  Stewart  executed  and  delivered  to  John 
S.  Stewart  his  promissory  note  for  $5,000  pay- 
able to  the  said  John  S.  Stewart  at  one  year, 
and  which  note  contained  a  collateral  clause 
pledging  therewith  1250  shares  of  the  capital 
stock  of  the  New  Philadelphia  Graphite  Com- 
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panj,  wbich  ttock  wu  of  the  par  value  of  $10 
per  share  and  was  assigiied  by  David  Stewart, 
Ita  owner,  and  delivered  with  said  note.  The 
same  day  another  note  in  the  sam  of  $5,000 
was  executed  by  Betty  P.  Stewart,  David  Stew- 
art, and  Samuel  S.  Stewart,  payable  to  John 
8.  Stewart,  which  latter  note  contained  a  war- 
rant of  attorney  for  confession  of  judgment. 
Both  of  these  notes  were  delivered  to  John  S. 
Stewart  in  connection  with  and  as  part  of  the 
transaction  whereby  said  loan  was  made.  The 
capital  stock  of  the  (traphite  company  was  aft- 
erwards reduced  one-half,  and  then  a  new  col- 
lateral note  for  a  like  amount  was  iciven  by 
David  Stewart,  wherein  was  pledged  625 
shares  of  said  stock  in  lieu  of  the  shares  so 
pledged  with  the  original  note.  Samuel  B. 
Stewart,  who  was  a  brother  of  David  Stewart, 
assigned  to  John  S.  Stewart,  aa  additional  se- 
curity for  said  loan,  a  jadgment  for  $5,000 
which  he  held  in  Westmoreland  county,  against 
said  Samtiel  S,  Stewart 

Other  facts  appear  in  the  (^hklon  of  the 

Supreme  Court 
^nie  court  made  (he  rule  absoltite- 
Argued   before   BROWN,  MESTBEZAT, 

POTTBB,  ELKIN,  and  STEWABT,  JJ. 

W,  J.  Sturgis,^of  Unlontown,  and  Francis 
S.  Bennett,  of  Pittsburgh,  for  appellant  A. 
C.  Hagen  and  D.  M.  Hertzog,  both  at  Union- 
town,  for  appellees. 


BLKIN,  J.  The  learned  court  below  made 
absolnte  the  role  to  show  cause  why  the 
judgment  should  not  be  opened  and  the  de- 
fendant Betty  P.  Stewart  let  Into  a  defense. 
From  this  order  the  present  appeal  was  tak- 
en. The  defense  relied  on  is  that  Betty  P- 
Stewart,  a  married  woman,  idgned  the  note 
as  surety  for  her  husband,  and  that  such  an 
undertaking  by  a  married  woman  not  only 
contravenes  public  policy,  but  offends  against 
a  positive  statute.  This  of  course  is  the  law, 
and  counsel  for  appellant  concede  it  to  be 
80.  It  Is  argued,  however,  that  the  evidence 
taken  tn  the  court  below  on  the  rale  to  show 
cause  was  not  snfQclent,  even  If  believed,  to 
establish  the  fact  that  the  wife  signed  the 
note  as  surety  for  her  husband.  In  her  peti- 
tion to  open  the  Judgment  appellee  averred 
that  the  loan  for  which  the  note  In  suit  was 
given  as  additional  security  was  made  to  her 
bnsband  for  whose  benefit  the  proceeds  were 
used.  In  his  answer  appellant  denied  that 
the  loan  was  made  to  the  husband,  and  aver- 
red that  it  was  made  to  appellee.  Appellee 
Introduced  testimony  in  support  of  the  aver- 
ments contained  in  her  petition,  but  no  tes- 
timony was  offered  on  the  part  of  appellant 
After  argument  the  learned  court  below  di- 
rected the  Judgment  to  be  opened  for  the 
purpose  of  permitting  appellee  to  make  de- 
fense upon  the  merits  of  the  case. 

[1, 2]  Under  all  the  facts  and  drcnmstane- 


es  disclosed  by  the  record  we  agree  Out  Um 
precise  question  for  decidon  here  !•  wtaeUi- 
er  the  court  below  abused  Its  dlscretiDn  In 
op^ilng  the  judgment  for  the  purpose  stated. 
An  application  to  open  a  judgm^t  on  a  war- 
rant of  attorney  is  addressed  to  tbB  equita- 
ble powers  of  the  court  and  on  appeal  the 
question  is  whether  there  has  been  a  proper 
exextiae  of  Judicial  discretton.  Jmklntown 
Nat  Bank  t.  Fulmor,  124  Pa.  8S7,  17  AtL  2; 
Boyd  Kirch,  234  Fa.  432, 83  Aa  366;  Sweit- 
zer  T.  Crovriey,  238  Pa.  282,  86  AO.  m 
Where  the  avermeuts  of  the  petition  to  <qtm 
the  judgment  are  denied  In  the  answer,  thoe 
must  be  evidence  to  support  the  aUegatlons 
contained  in  the  petition  aa  a  bads  for  the 
exerdse  of  judicial  discretion.  It  is  siHoe- 
timee  difficult  to  determine  when  the  evi- 
dence Is  snffid^t  for  this  purpose,  and  no 
bard  and  fast  rule  can  be  laid  dowa  to  am- 
trol  the  exercise  of  jndidal  discrettoo  hi 
such  cases.  Mudi  depends  upon  the  tacts  of 
each  particular  ca8&  The  finding  of  a- chan- 
cellor should  not  be  reTersed,  if  there  be  evi- 
dence,  no  matter  how  conflicting,  to  sustain 
it:  Stdnmeyer  t.  Stebert  190  Pa.  471,  42 
All.  88a  70  Am.  St  Bep.  641. 

In  the  case  at  bar  some  of  the  testbnony 
Introduced  was  hearsay;  some  of  it  was  com- 
petent; mudi  of  it  was  inomipetrat;  bat 
these  questlona  are  not  before  na  because 
there  are  no  assignments  of  error  calling 
them  to  our  attention.  So,  too,  some  of  the 
witnesses  were  Incompetent  but  all  of  tbese 
questions  can  be  properly  raised  at  the  trial 
What  we  decide  now  is.  and  it  is  ail  we  are 
called  upon  to  decide  upon  the  record  pre- 
sented here,  that  there  was  sufficient  com- 
petent testimony,  if  t}eUeved,  to  sustain  t 
finding  that  the  note  in  suit  was  s^ed  bj 
the  wife  as  surety  for  her  hTisband.  It  is  im- 
possible to  determine  from  the  present  rec- 
ord the  competency  of  some  of  the  testimoDf 
offered,  and  when  the  case  is  tried  coDn:>el 
should  see  to  It  ttiat  all  questions  of  this  kind 
arc  properly  raised  for  the  conslderatioii  of 
the  court  below  and  here  If  an  appeal  be 
taken. 

Then,  again,  appellant  will  have  an  oppo^ 
tunlty  at  the  trial  of  offering  testimony  to 
sustain  his  contention,  and  this  'may  throv 
light  upon  many  of  the  disputed  points.  T&e 
record  can  then  be  put  In  shape  so  that  eac^ 
separate  question  may  be  raised  as  the  Tx^^es 
require  for  determination  on  appeal  if  that 
be  deemed  advisable.  Our  conclusion  Is  that 
the  learned  court  below  committed  no  re- 
versible error  In  directing  the  judgment  to 
be  opened  and  the  appellee  let  into  a  defense 
upon  the  merits. 

Judgment  affirmed. 
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JOWBTT  V.  WALLACE. 

(Supreme  Judicial  Court  of  Maine.  Dec.  8, 
1914.) 

1.  HUSBAKD  AND  WiFB  (|  848*)— OEIHINAI. 

CoiTTuaATiOH— Bdbdsit  OF  Pioor. 

In  an  action  for  crimioal  conTenatitm, 
pUuntiS  moat  prove  a  lagal  marriage  In  bet  and 
carnal  intBTOoorae  between  Us  wife  and  de- 
fendant. 

[Ed.  Note.— For  other  eaaea,  aee  Huaband  and 
Wife.  CentDIg.  SI  1182, 1133 ;  De&Dig.  1 848.*] 

2.  Mabbuob  d  60*)  —  Caaaviis.  ComrxBaa.- 

TIOH— I*BOOF  Ot  UUSBIAOS. 

In  actions  for  criminal  conversation,  the 
production  ot  record  proof  of  the  marriage  from 
the  proper  pablic  records,  with  proof  of  the 
identity  of  uie  partiea,  is  soffldent  prima  fkcie 
proof  of  the  antlioritr  of  the  person  ofikuating 
to  solemnise  marriages ;  since,  while  the  mar^ 
riage  must  be  strictly  proved,  the  record  affords 

frresumptire  evidence  of  regularity  and  author- 
ty. 

tEd.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  II  7»-89 ;  Dec.  Dig.  |  CO.*} 

8.  HtrsBAHD  AND  Wm  (|  841*)  —  (tenanAL 
C0NVKB8AT10K  —  RioHT  OF  Action  —  Mab- 

BIAOB. 

To  support  an  action  for  criminal  conversa- 
tion, there  must  have  been  a  marriage  ceremony 
performed  by  a  person  authorized  by  law  to 
solemnize  marriages. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  1128;  Dec  Dig.  |  341.*] 

4.  W1TNBSSE8  (I  68*)  —  CoHFBTBif  or  —  Hub- 
band— Cbihinaz.  OOHTXBSATION  —  ADHIBBZ- 
BIUTT  OF  XtVIDBITCB— TESrilfOHT  OF  PABt 
TTE8. 

In  an  action  for  criminal  conversation,  the 
husband  was  a  competent  witness  as  to  the  per- 
formance of  a  marriage  ceremony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fS  159%-182, 164, -Dec  Dig.  |  sa*] 

5.  EviDENci  (I  80*)~FBnuiirnoNB— Law  of 

OniEB  States. 

In  the  absence  (tf  proof  to  the  contrary,  the 
law  of  another  state  or  country  is  presumed  to 
be  like  the  common  law  of  the  forum,  but  it  is 
not  presumed  to  be  like  the  statutory  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Ceot.  Dig.  I  101 ;  Dec  Dig.  I  ^.'J 

6.  Husband  and  Wite  (|  840*)  —  C^tHiRAi. 
CpNVEBSATioN— Punitive  Damages. 

In  actions  for  criminal  conversation,  the 
jury,  in  their  discretion,  ma)'  award  panitivE  or 
exemplary  damages. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  1134 :  Dec  Dig.  §  349.*] 

7.  Husband  and  Wot  (S  349*)  —  Cbzuinax 
CoNVKBSATioN— PunmvB  Daicaoks. 

In  an  action  for  criminal  conversation,  a 
verdict  for  $3,500  did  not  show  an  abuse  of  the 
jury's  discretion  as  to  awarding  punitive  or  ex- 
emplary damages. 

[Ed.  Note^For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  1134;  Dec  Dig.  f  349.'*] 

Action  by  Fred  Jowett  against  Orln  F. 
Wallace.  Verdict  for  plaintiff,  and  defend- 
ant moTCB  for  a  new  trial.  Motion  overruled. 

Argued  before  SAVAGE,  C.  J.,  and  SFEAB, 
KING,  HALET,  and  HANSON,  JJ. 

XL  P.  Sptnney,  of  North  Berwick,  and  H. 
H.  Vamey,  of  East  Rochester,  N.  H..  for 
ptalntlfT.  Cleaves,  Waterhonse  &  Emery  and 
L.  B.  lAUsler,  all  of  Blddeford,  for  defendant 


SAVAGE,  a  X  Case  for  criminal  conver- 
BaUon.  Tbe  verdict  wbb  for  the  plaintiff, 
and  tbe  case  comes  np,  on  a  motion  for  a 
new  trial,  allying  tbe  usual  grounds. 

[1]  Tbe  burden  was  on  tbe  plaintlfC  to 
prove  two  things,  namely:  A  legal  marriage 
in  fact,  and  carnal  Intercourse,  wbidi  Is  the 
gist  of  tbe  action,  between  bis  wife  and  the 
defendant  If  be  flailed  In  ^tber  point  be 
cannot  maintain  tbe  action. 

[2-4]  In  actions  for  criminal  conversation, 
as  In  prosecutions  for  bigamy  and  adultery, 
marriage  between  tbe  plaintiff  and  his  wife 
must  be  strictly  proved.  Snowman  v.  Mason, 
99  Me.  490,  69  Aa  1010;  Damon's  Case,  6 
Greenl.  148;  State  v.  Hodgskins,  19  M&  155, 
36  Am.  Dec.  742;  Pratt  v.  Pierce,  36  Me.  448, 
58  Am,  Dec.  758;  FomshlU  v.  Murray.  1 
Bland  (Md.)  479.  18  Am.  Dec.  844;  Morris 
V.  MiUer,  4  Burr,  2067 ;  Blrt  v.  Barlow,  Doug. 
171;  Catberwood  v.  Coston,  IS  M.  &  W.  261; 
2  Greenl.  Bv.  |  461;  21  Gyc.  1630.  That 
U.  there  most  have  been  a  marriage  cere- 
mony performed  by  some  person  eutborlzed 
by  law  to  solemnize  marriages.  In  tbls  case 
tbere  was  a  marriage  ceremony  performed 
at  Bocbester,  N.  H.  The  plaintiff  so  testifies, 
and  be  is  a  competent  witness  for  that  pur- 
pose.  State  v.  Marvin.  35  N.  H.  22.  His 
testimony  identifies  tbe  parties.  He  also  in- 
troduced copy  of  tbe  record  of  marriage  In 
tbe  records  of  tbe  dty  of  Bocbester.  In  bia 
testimony  he  speaks  of  tbe  officiating  person 
as  a  "minister."  In  the  record  of  tbe  mar- 
riage the  i>er8on  officiating  is  styled  a  "dergy- 
man."  But  no  proof  of  his  authority  to 
solemnize  marriages  Is  shown,  unless  It  Is 
to  be  presumed 

[S]  Jtuat  how  far  It  la  necessary  to  go  in 
cases  of  criminal  conversation,  bigamy,  and 
adultery,  In  proving  prima  fade  a  valid  mar- 
riage in  fact,  the  anthoriUes  are  not  entirely 
agreed.  The  defmdant  brae  coptends  that, 
inasmuch  aa  only  such  ministers  of  tbe  Gospel 
as  are  conuniasloaed  for  dat  purpose  by  the 
Governor  can  legally  solemnize  marriages  in 
this  state.  It  is  to  be  presumed  that  tbe  lav 
of  New  Hampsbira  is  the  same,  and  that  tbe 
plalntlfl  should  have  been  reguired  to  prove 
that  the  minister  who  solemnized  the  mar- 
riage in  this  case  was  commissioned  In  like 
manner.  But  the  presumption  is  not  as 
claimed  by  counsel. 

In  tbe  absence  of  proof  to  tbe  contrary, 
tbe  law  ot  another  state  or  coun^  la  pre- 
sumed to  be  like  our  common  law,  but  It  is 
not  presumed  to  be  like  our  statute^  Car- 
penter V.  Grand  Trunk  By.,  72  Me.  888.  39 
Am.  Rep.  340.  There  Is  no  presumption  that 
tbe  statute  law  of  New  Hampshire  Is  like 
our  statute. 

But,  as  we  r^rd  It.  tbe  rule  as  to  proof 
of  marriage  in  cases  like  tills  was  settled  in 
tbls  state  in  Damon's  Case,  6  GreenL  148. 
This  was  a  prosecution  for  bigamy.  The  first 
marriage  was  proved  by  a  witness,  wbe  tee- 
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tifled  tliat  be  waa  present  at  the  ceremony, 
and  tbat  the  marrlaBe  was  Bolemnlzed  by, 
a  dexsyman  trbo  had  been  a  settled  minister 
In  the  town  for  40  years.  The  second  or 
blgamons  marriage  was  prored  by  a  witness 
who  was  present  The  ceremony  was  per* 
formed  by  a  Justice  of  the  peaoesi  But  no 
evidence  of  his  anOiority  was  prpdoced,  ex- 
cept a  copy  of  bis  certificate  of  marriage  re- 
corded in  the  town  records  and  certified  by 
the  town  derfc.  It  wiU  be  noticed  tbat  the 
erldaice  of  ttie  seomid  marriage  was  in  all 
respects  lihe  tbat  in  this  case,  except  that 
in  one  the  officiating  person  waa  a  Justice  of 
the  peace;  in  the  otlier  a  minister.  The 
court  held  tbat  both  marrlagee  were  soffl- 
dmtly  proved  prima  tad& 
Tlie  court  said: 

'Tfaere  mTMt  be  evidence  of  a  marriage  in  fact 

bj  a  person  l^ally  authorized,  and  betu'cen  par- 
tus legally  competent  to  cootract  Proof  of 
■uch  a  marriage  may  be  made  *  *  *  by  an 
official  copy  of  the  record,  accompanied  by  aucb 
evidence  aa  will  satisfy  tbe  jary  of  the  identity 
of  the  parties,  or  by  the  testimony  of  one  who 
was  present  at  the  ceremony.  But  it  is  not 
necessary  that  the  special  or  official  character 
of  tile  person  by  whom  tbe  rite  was  solemnized 
should  be  proved,  by  record  evidence  of  his 
ordination  or  appointment"  Dane's  Abr.  c.  45, 
art  3,  I  4. 

The  court  quoted  and  adopted  the  follow- 
ing language  from  Dane's  Abridgment  as  a 
correct  statement  of  tbe  law: 

"If  it  appears  there  has  been  a  marriagre  in 
fact,  either  by  town  or  parish  certificates,  or  by 
a  witness  present,  that  saw  the  parties  stand  up, 
and  go  throogb  tbe  uBual  ceremonies  of  mar- 
riage, directed  by  one  who  usually  or  appeared 
usually  to  marry  persons,  the  court  will  pre- 
sume it  is  a  legal  marriage  till  the  contrary  is 
proved."   Id.,  {  18. 

Wedgwood's  Case,  8  Orecnl.  70,  supports 
this  doctrine,  although  in  that  case  the  rec- 
ord was  held  insuffldent  proof,  because  of 
want  of  Identification  of  tbe  parties. 

The  defendant  relies  strongly  on  tbe  case 
of  State  V.  Hodgskins,  19  Me.  156,  86  Am. 
Dec.  742.  That  case  waa  a  prosecution  for 
adultery.  Tbe  marriage  was  attempted  to 
be  proved  by  a  witness  who  saw  the  cere- 
mony, but  could  not  tell  by  whom  it  was  per- 
formed, nor  give  any  description  of  the  per- 
son perfonning  It,  whereby  bis  office  char- 
actor  could  be  indicated.  There  was  no  pub- 
lic record  of  the  marrhige  in  evidence.  Tba 
court  said  that  it  Is  not  Mioug^  to  show  that 
a  ceremony  was  performed,  and  that  cohabi- 
tation tor  a  long  time  followed,  without 
showing  that  the  person  who  performed  tbe 
ceremony  was  clothed  with  the  leQulslte 
authority.  The  court  did  not  overlook  Da- 
mon's Case.  It  dted  it,  and  left  it  unmodi- 
fied. 

There  is  no  Inconsistency  between  State 
r.  Hodgskins  and  Damon's  Case.  The  for^ 
mer  states  what  must  be  proved,  and  the 
latter  how  it  may  be  proved.  Tb»  latter 
case  decided,  In  dfect,  that  tbe  production  of 
the  record  proof  of  marriage,  fh>m  the  proper 


public  records,  with  proof  of  the  identity  of 
the  parties  was  sufficient  prima  fade^  with 
respect  to  tbe  authority  of  the  officiating  per^ 
son,  and  tliat  the  marriage  would  then  be 
presumed  to  be  legal  untU  the  oontraiy  ap- 
peared. T^e  record  affords  prenimptlve  evi- 
dence of  regularity  and  authorl^.  No  othrar 
question  of  law  has  been  argued. 

[1,7]  We  bare  carefully  examined  and 
wdgbed  tlie  evidence,  and  are  of  opinion 
Out  a  verdict  against  Qie  defendant  was 
warranted  by  it,  The  verdict  for  $3,tf00, 
considered  as  actual  damages,  may  be  too 
large. '  But  the  Jury  bad  tbe  right  in  thdr 
discretloiv  to  award  punitive  or  exemplary 
damages,  and  we  cannot  say  that  they  abus- 
ed their  discretion. 

Motion  overruled. 


OABMONO  V.  HENDERSON. 

(Supreme  Judicial  Court  of  Maine.    Dec  8, 

1914.) 

1.  Appeal  ano  Erbob  ({  959*)— Pt^Dino  (I 
236*)— Questions  REviEWABra— Discbetiok 
OF  CouET— Amendment. 

An  objection  to  the  allowance  of  an  amend- 
ment to  tbe  declaration  on  tbe  ground  that  the 
amendment,  if  allowed,  will  result  In  bardship 
and  injustice  to  defendant  Is  addressed  to  the 
discretion  of  the  presiding  justice,  and  the  al- 
lowance of  the  amendment  is  not  open  to  ex- 
ceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  S825-3831:  Dee.  Dig.  1 
959;*  Pleading,  Gent  Dig.  U  601,  60S;  Dsc. 
Dig.  S  236.*J  ^ 

2.  Bbeaoh  of  Mabbugs  Pbobosi  (1 8*)— OOM- 

TBACTS— BbKACH. 

A  contract  to  marry,  tfaougb  evidenced  by 
promises  made  at  different  times,  is  but  a  single 
contract,  and  a  breach  thereof  is  but  one  breach 
of  one  contract 

[Ed.  Note. — For  other  eases,  see  Breadi  of 
^m^iL|e^PnMnise,  Cent  IHg.  IS  1.  16;  Dec. 

S.  Breach  of  Habsxaoi  Pbomibe  (|  18*)— Ac- 
tions—Dbclabatio  N— BjEQUIsriES. 

A  declaration  in  an  action  for  breach  of 
promise  of  marriage  must  allege  a  promise  on  a 
definite  date,  though  it  is  not  neoesaary  to  prove 
the  date  as  alleged,  but  plaintiff  may  prove  a 
later  promise,  or  an  earlier  one  if  within  the 
statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  H  21-25,  48: 
Dec.  Dig.  I  la*] 

4.  Bkeach  or  Mabriaox  Pbohxsk  (|  21*)— 

Damages— AG  gbavation  op  Damages. 
Evidence  of  seduction  under  a  prior  con- 
tract to  marry  is  admissible  In  an  action  for 
breach  of  marriage  promise.  If  alleged,  but  is 
not  'admissible  In  an  action  for  breadi  of  a 
subsequent  contract  to  marry. 

[Ed.  Note.— For  other  caaea,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  H  ^SO,  84; 
Dec.  Dig.  i  21.*] 

5.  PuEADiEie  (1 248*)— DscLAaAxxoM— Awnn- 

MXNTB. 

Where  the  declaration  in  an  action  for 
breach  of  promise  of  marriage  alleged  in- differ- 
ent counts  mutual  promises  made  at  different 
dates  specified,  an  amendment  to  the  declaration 
by  addmg  a  new  eonnt,  alleging  a  prior  promise 
of  marriage  and  spedal  damages  ooeasimied  by 
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the  breach  thenot  on  account  of  Redaction  dar- 
faif  the  eziatawe  of  tiie  contract  to  marry,  was 
allowable  ai  a  matter  of  law. 

[Ed.  Note.— For  other  caaes,  aee  PleadioK, 
Cent  Die.  II  086,  687,  689-706,  708%.  70^; 
Dec.  Dig.  I  ila*r 

6.  PzxADiNO  (I  236*>— Declaration— Akknd- 
UNT— Discretion  of  Codbt. 

Where  an  amendment  to  a  declaration  is  al- 
lowable, as  to  matters  of  law,  the  qnestion, 
whetber  It  ooght  to  be  allowed  ia  addressed  to 
the  discretion  of  the  presiding  justice. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {|  601,  606;  Dea  Dig.  8  236.*] 

7.  Breach  or  Bf  arriagk  PRoum  (|  18*)— Ao- 
KOKB— Decuratioh— SumoiBnoT. 

A  declaration  In  an  action  for  breach  of 

promise  of  marriage  which  seta  forth  mutual  aa- 
Burancea  of  love  and  affection,  and  which  alleges 
that  by  reason  of  snch  mutual  understandings 
the  parties  became  and  were  engaged  to  be  mar- 
ried, is  defective  fdr  failing  to  illege  a  direct 
and  positive  promise  on  the  part  of  either. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  §S  21-25,  48; 
Doc.  Dig.  i  18.*] 

8.  BBKAcn  OF  Marriage  PRoinsK  (8  18*)— Ao- 
noics— Plbadinos. 

An  averment,  in  the  declaration  in  an  ac- 
tion for  breach  of  promise  of  marriage,  that 
plaintifF  was  ready  to  perform  the  contract  on 
her  part  ia  a  material  averment,  where  no  time 
of  performance  ia  alleged. 

[Ed.  Note.— For  other  cases,  see  Breadi  of 
Marriage  Promise,  Cent  Dig.  H  21-26,  48; 
Dec.  Dig.  I  18.*™ 

9.  Breach  of  Marriage  Pboiobs  (|  18*)— Ac- 
tions— Pl.EADmoS. 

An  averment,  in  an  action  for  breach  of 
promiae  of  nuurlage,  tiiat  the  promiM  was  mu- 
tual ia  material  and  aeoessary. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Gent  Dig.  81  21-25,  48; 
Dec.  Dig.  8  la*] 

10.  Breach  of  Marriage  Promise  (8  18*)— 
Actions— Pleadings. 

A  dedaratioA,  in  an  action  for  breach  of 
promise  of  marriage,  which  alleges  the  time  of 
the  promise  as  during  a  desiniated  month,  ia  de- 
fective for  failng  to  specify  the  date  of  the 
promise. 

[Ed.  Note.— For  otiier  cases,  see  Breech  of 
.Marriage  Promise,  Cent  Dig.  8S  21-25,  48; 
Dec.  Dig.  8  la*] 

11.  Breach  of  Mabriaoe  Promise  (8  18*)— 
Actions— Pleadings. 

A  declaration  in  an  action  for  breach  of 
promise  of  marriage,  which  avers  that  by  reason 
of  defendant's  fauare  and  refusal  to  keep  bis 
promise  plaintiff  waa  degraded  and  disgraced, 
18  not  a  direct  and  positive  averment  of  a  breach 
by  defendant,  and  is  not  anfficient 

[Ed.  Note.— For  other  case^  see  Breach  of 
Mwrmjo  Cent  Dig.  H  21-25,  48; 
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SAVAGE,  C.  J.  Action  for  breach  of  prom- 
ise of  marriage.  The  writ  was  dated  Octo- 
ber 16,  1013.  The  original  declaration  con- 
tained three  counts,  one  alleging  defendant's 
promise,  March  10. 1910,  at  Washington,  D.  C, 
to  many  the  plaintiff  "when  he  should  be 
thereunto  afterwards  requested,"  a  request 
and  a  breach;  another  alleging,  at  the  same 
time  and  place,  mutual  promises  by  plaintiff 
and  defendant  to  marry  each  other,  an  offer 
by  the  plaintiff  to  marry  the  defoidant  on 
that  date,  and  a  breach  by  defendant;  a 
third  alleging,  November  6, 1910,  at  Washing- 
ton, mutual  promises  to  marry  on  March  1, 
1911,  a  request  by  plaintiff,  and  a  breach  by 
defendant  The  second  and  third  counts  con- 
tain also  averiuents  of  the  plalntifTs  readi- 
ness and  willingness  to  marry. 

The  plaintiff  after  entry  asked  leave  to 
amend  the  writ  by  increasing  the  ad  damnum, 
and  to  amend  the  declaration  by  adding  a 
new  count.  Both  amendments  were  allowed. 
Exceptions  were  taken  to  the  allowance  of 
the  additional  count,  and  are  now  before  the 
court  for  its  determination. 

The  additional  count  allies  that: 

"Whereas  when  plaintiff  was  visiting  at  Bar 
Hartwr,  hi  the  town  of  Eden,  county  of  Han- 
cork,  and  Btote  of  Maine,  during  the  montii  of 
August  19(^,  the  said  defendant  courted  and 
wooed  her  and  declared  to  her  his  love  and  deep 
affection  for  the  plaintiff ;  and  by  reason  of  his 
assurances  of  love  and  affection  for  the  plaintiff, 
he  persuaded  and  induced  ber  to  believe  he  was 
sincere  in  bis  proteatatiops  of  Ipve  and  affec- 
tion, and,  eo  believing^  the  plaintiff  then  and 
there  accepted  and  relied  upon  the  defendant's 
said  protestations  of  love,  and  in  good  {&itl\  ac- 
cepted and  reciprocated  same  by  assuring  him  in 
return  of  her  love  and  affection  for  him;  and  by 
reason  of  such  mutual  nnderstandings,  the  plain- 
tiff and  defendant  then  and  there,  in  said  Bar 
Harbor,  became  and  were  engaged  to  be  married 
to  each  other;  and  the  -plsLintiff  further  says 
by  reason  of  said  mutual  agreements,  under- 
standings, and  assurances,  as  stated  last  afore* 
said,  the  plaintiff  believed  and,  so  believing,  re- 
lied upon  the  fact  that  she  and  the  defendant 
were,  in  good  faith,  engaged  to  be  married  to 
each  other ;  and,  sO  tielieving  in  and  relying  up- 
on the  good  faith  of  the  defendant  in  making 
his  Baid  protestations  of  love  and  affection  for  the 

?laintiff,  and  believing  and  relying  upon  bia  good 
aith  in  entering  into  his  said  agreement  with 
the  plaintiff  to  marry  her,  she  was  induced  by 
said  defendant  to  permit  him  to  kiss  her,  and 
finally  in  the  month  of  Februai^,  1910,  while  in  • 
the  city  of  Washington,  District  of  Columbia, 
permitted  him  to  take  other  liberties  and  privi- 
leges with  her,  whereby  she  became  preguant 
with  child  by  the  defendant  and  by  reason  there- 
of she,  on  the  8th  day  of  Noveml>er,  in  the  city 
of  Washington,  D.  C,  became  a  mother  of  said 
child.  And  plaintiff  avers  that  by  reason  of  the 
defendant's  failure  and  refusal  to  carry. out  bia 
mutual  agreements  and  promiaes  to  marry  the 
plaintiff  as  herein  aforesaid  atated,  to  wit,  March 
10,  1910,  and  November  6,  1010,  the  defendant 
has  wantonly,  deliborately,  and  unjustifiably  de- 
graded and  disgraced  the  plaintiff,  and  wantonly 
and  without  any  justifiable  excuse  has  mortified, 
wounded,  and  injured  the  feelings  and  senaibiii- 
ties  of  the  plaintiff,  and  has  wantonly  and  with- 
out any  justifiable  excuse  subjected  her  to  the 
greatest  possible  humiliation  and  mortification, 
and  thereby  caused  her  loezpresaible  anguish 
and  pain  of  both  body  and  mind ;  all  to-  the 
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great  and  Irreparable  loss  and  damnKe  of  the 
plaintiff,  to  wit,  in  the  sum  of  $250,000." 

[1]  The  defendant  In  argnmfflit  contenda 
that  the  amendment  is  not  legally  allowable 
for  three  reasons:  First  because  the  amend- 
ment Itself  Is  demurraUe;  secondly  because 
It  sets  up  a  new  cause  of  action;  and  thirdly 
because,  If  allowed,  It  will  result  In  great 
hardship  and  injustice  to  the  defendant 
The  first  two  grounds  present  questions  of 
law,  proper  for  consideration  now.  The  last 
was  one  proper  to  be  addressed  to  the  discre- 
tion of  the  presiding  Justice  who  allowed  the 
amendment  It  raises  no  question  of  law,  and 
is  not  open  to  exceptions.  Clark,  Applt,  111 
Me.  399,  88  Atl.  245. 

Disregarding  for  the  present  any  want  of 
sufficiency  In  the  averments  In  the  additional 
count,  and  assuming  with  the  contention  of 
the  plaintiff  that  there  is  a  sufficient  allega- 
tion of  a  promise  of  marriage  and  of  a 
breach,  the  question  resolves  itself  to  this: 
Having  alleged  in  the  original  counts  prom- 
ises of  marriage  on  March  10,  1910,  and  No- 
vember 6,  1910,  at  one  place,  without  aver- 
ment of  special  or  consequential  damages, 
does  the  allegation  of  a  promise  of  marriage 
in  March,  1909,  at  another  place,  followed  by 
seduction  and  pregnancy,  before  March  10, 
1910,  set  up  a  new  cause  of  action?  We 
think  not 

[2]  A  contract  to  marry  from  its  very  na- 
ture is  attended  by  some  peculiar  incidents. 
It  has  been  said  tliat  to  pat  a  contract  to 
marry  on  the  same  footing  as  a  bargain  for 
a  horse  or  a  bale  of  hay  is  not  in  accordance 
with  the  general  feeling  of  mankind.  Hall 
V.  Wright,  Ellis,  B.  &  E.  746  ;  5  Cyc.  998. 
The  peculiarities  of  the  contract  aCTect  the 
present  discussion.  If  these  parties  ever 
promised  to  marry  each  other,  no  matter  how 
many  times  the  promise  was  repeated,  no 
matter  at  bow  many  places  the  protestations 
were  renewed,  altogether  they  constituted 
but  one  contract  If,  then,  the  defendant 
finally  refused  .to  perform  his  part  of  the 
contract.  It  was  but  one  breach,  and  consti- 
tuted but  one  cause  of  action.  So  that  if  the 
plaintiff  on  March  10,  1910,  and  again  on  No- 
vember 6,  1910,  promised  to  marry  the  plain- 
tiff, to  show  that  he  also  made  the  same  prom- 
ise In  August,  1909,  does  not  on  the  face  of 
It,  show  a  separate  and  Independent  contract 
A  contract  to  marry  Is  evidenced  ordinarily 
by  many  promises  at  many  different  times. 
Such  is  the  nature  of  it  But  there  Is  only 
one  contract  And  in  the  end,  if  there  is  a 
breach,  it  is  only  one  breach  of  one  contract 

Sometimes  causes  of  action  are  confounded 
with  the  facts  and  circumstances  which  give 
rise  to  them.  Anderson  v.  Wetter,  103  Me. 
257,  69  Ati.  105,  15  L.  B.  A.  (N.  S.)  1003.  In 
cases  like  this,  the  ultimate  breach  of  the 
contract  existing  at  the  time  of  breach  is  the 
cause  of  action.  The  right  of  action  springs 
from  the  breach.  It  may  be  true  indeed  that 
earlier  promises  have  been  mutually  rescind- 
ed. I£  ao,  it  ia  a  matter  of  defense.  If  there 


be  mntoal  rescission,  the  contract  up  to  tbat 
time  is  ended,  and  no  cause  of  action  exists. 
It  may  be  that  one  or  the  other  of  the  parties 
Is  guilty  of  a  breadi.  If  reconciliation  and 
new  promise  follow,  the  breach  is  waived. 
The  contract  continues.  If  no  recondliatlon, 
the  cause  of  action  continues.  It  may  be 
that  after  mutual  resc^on,  the  parties  may 
newly  promise.  If  so,  it  is  a  new  contract, 
of  course,  to  which  none  of  the  conseqnwoea 
of  the  old  contract  attach. 

But  the  point  Is  that  the  allegation  of 
several  sequent  promises  to  marry,  wbetber 
In  one  count  or  several,  does  not  raise  any 
presumption  of  several  contracts,  but  rath- 
er to  the  contrary.  For  as  we  have  seen,  tliere 
can  be  but  one  existing  contract  that  can  be 
broken,  and  there  Is,  and, can  be,  but  one  a<N 
tlonable  breach.  There  is  and  can  be  but  one 
existing  cause  of  action. 

[3]  The  amendment  alleges  a  promise 
earlier  than  the  ones  In  the  original  declara- 
tion. So  tar  as  the  date  is  concerned.  It  Is 
in  one  sense  Immaterial.  While  it  Is  neces- 
sary in  all  declarations  on  a  promise  to  al- 
lege a  definite  time,  it  is  not  necessary  to 
prove  the  day  as  alleged.  Ripley  v.  Hebron, 
60  Me.  379;  EKlffy  v.  Patten,  74  Me.  396. 
Under  the  dates  in  the  original  declaration, 
the  plaintiff  might  have  proved  a  later  prom- 
ise, or  an  earlier  one  within  the  statute  of 
limitations.  If  the  defendant  had  been  sur- 
prised, and  with  reason,  the  court  could  have, 
and  would  have,  protected  his  rights.  Where 
one  promise  is  proved,  all  subsequent  prom- 
ises are  merely  ratifications  of  the  first  one, 
so  far  as  the  contract  is  concerned. 

[4]  But  the  apparent  purpose  of  the  plain- 
tiff in  asking  for  this  amendment  alleging 
a  date  In  1909,  Is  to  be  able  to  show  seduc- 
tion earlier  than  March,  1910.  Evidence  of 
seduction  In  Februarj-,  1910,  under  a  contract 
to  marry  made  In  August  I'dOd,  would  be  ad- 
missible, if  allied,  as  it  must  be.  Tyler  r. 
Salley,  82  Me.  128, 19  AtL  107.  But  It  would 
not  be  admissible  under  a  contract  to  many 
not  made  until  after  the  seduction. 

[B]  But  regardless  of  the  purpose  of  the 
amendment,  if  it  be  proper,  as  we  think  It  Is, 
to  amend  so  as  to  show  an  earlier  promise, 
that  is,  the  existence  of  the  contract  at  an 
earlier  date,  we  can  see  no  reason  why  It  Is 
not  proper  to  allege  and  show  any  special 
damages  occasioned  by  the  breach,  on  ac- 
count of  seduction  at  any  time  during  the  ex- 
istence of  the  contract  to  marry.  To  allege 
matters  in  a^ravatlou  of  damages  is  by  no 
means  to  allege  a  new  cause  of  action. 

[6]  We  conclude  that  in  alloyrlng  the 
amendment  so  far  as  the  question  of  new 
cause  of  action  is  concerned,  the  presiding 
justice  violated  no  legal  principle.  The 
amendment  in  that  refii>ect  being  allowable 
as  a  matter  of  law,  whether  It  ought  to  be 
allowed  was  a  question  addressed  to  his  dis- 
cretion. 

[7]  This  discussion  has  covered  all  the  vi- 
tal questions  pertaining  to  the  ajoendment. 
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and  hu  detemdnea  Uiein  fiiTonbly  to  the 
plalntlfl.  Tet  tlie  amendment  in  the  form  In 
wblcli  It  waa  pnaoited  should  not  have  been 
allowed.  It  waa  itself  demurrable,  and  for 
ttiat  reason  waa  not  allowaUe.  Benn  t. 
Ayers,  67  M&  482 ;  Brown  t.  Starbird,  98  Me. 
282,  S6  AtL  902.  The  pleader  attempted  to 
aTer  a  promtne  to  many  and  a  breach,  but 
failed.  The  language  of  the  court  In  Bean  t. 
Ayers,  sapra,  la  peculiarly  appoelte. 

"^nie  weaknen  in  the  declaration  is  that,  al- 
Uiougta  an  action  of  aesumpsit,  no  promiee  is 
directly  and  positively  asserted,  *  *  *  but  it 
ia  stated  arsumentatively,  and  only  inferentlally, 
if  at  all." 

The  plalntur,  after  setting  forth  certain 
mutual  assurances  of  love  and  affection,  al- 
leges that — 

"fry  reaton  of  tuoh  mutual  unierttandinffa, 
the  plaintiff  and  defendant  then  and  there  be- 
came and  were  engaged  to  be  married  to  each 
other." 

We  Oilnk  Qiis  la  a  non  aequlter.  The  as- 
surance and  understandings  set  forth  do  not 
Import  a  promise  of  marriage.  And  the  only 
promise  to  marry,  or  engagement  to  be  mar- 
ried, la  alleged  to  have  been  Tty  retuon  of 
these  understandings,  that  Is,  cm  account  of 
them.  We  think  it  la  not  equivalent  to  a  di- 
rect and  positive  averment  of  a  promise  on 
the  part  of  either. 

{I,  I]  Besides,  the  plaintltt  in  this  count 
does  not  aver  that  she  was  ready  to  perform 
and  fulfill  the  ctmtract  on  her  part  This  ta 
a  material  averment  in  a  case  where  no  time 
of  performance  la  alleged.  Hook  v.  George, 
108  Mass.  324;  Graham  v.  Martin,  64  Ind. 
S87;  Burks  v.  Shaln.  2  Bibb.  (Ky.)  341,  G  Am. 
Dec.  616;  Clements  v.  Moore,  11  Ala.  35;  6 
Cyc.  1008;  8  Ency.  PL  ft  Pr.  p.  688.  An 
averment  that  the  promise  was  mutual  is  al- 
so material  and  necessary.  Bumham  v. 
Cornwell.  63  Am.  Dec.  at  page  540,  note ;  3 
Ency.  PI.  &  Pr.  p.  686. 

[It]  Again  the  time  alleged  Is  "during  the 
month  of  August,  1009.**  The  day,  month, 
and  year  of  every  traversable  fact  must  be 
alleged.  Piatt  v.  Jones,  B9  Me.  232 ;  GUmore 
V.  Mathews,  67  Me.  617.  But  as  already 
stated,  the  party  Is  not  confined  in  proof  tu 
the  date  alleged. 

[11}  Finally,  no  breach  is  alleged  In  this 
count,  except  Inferentlally,  and  arguinenta- 
tively.  The  plaintlft  avers  only  that  by  rea- 
son of  the  defendant's  failure  aud  refusal 
to  keep  his  promise,  she  was  degraded  and 
disgraced.  This  is  not  a  direct  and  positive 
averment  of  a  breach,  and  la  not  sufficient 

Because  of  these  manifest  Imperfections 
and  Insufficiencies  in  this  count,  the  amend- 
ment should  not  have  been  allowed. 

Exceptions  sustained. 


SWASBY  T.  MAINE  CENT.  B.  CO. 

(Supreme  Judicial  Court  of  Maine.   Dec.  6, 
1814.) 

Masteb  Airn  Sebvant  ^  267*}— InjuuEa  to 
Sebv  AWT— Evidence. 

In  an  action  against  a  railroad  company 
for  personal  injnries,  evidence  of  the  custom  of 
others  to  go  between  moving  can  and  i^lace 
or  remove  conpUna  pins,  and  that  plaiutift  bad 
done  so  before  his  accident,  Is  InadmisBible. 

<    [Ed.  Notftr^or  other  eases,  see  Master  and 
'  Servant.  Cent  Dig.  H  909,  9U ;  Dec.  Dig.  | 
267.*] 

Motion  and  Exceptions  from  Supreme  Ju- 
dicial Court,  Piscataquis  County,  at  Law. 

Action  by  George  A.  Swasey  against  the 
Maine  Central  Railroad  Company.  There 
was  a  verdict  for  plaintiff,  and  defendant  ex- 
cepted and  moved  for  a  new  trial.  Vtxcep- 
tlons  sustained,  and  motion  granted. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIBD,  HALBT,  and  PHILBROOK,  JJ. 

M.  h.  Durgin,  of  Mllo,  and  Ira  G.  Hersey, 
of  Houlton,  for  plaintiff.  Fellows  &  Fdlows, 
of  Bangor,  for  defendant 

PUILBROOK,  J.  Action  on  the  case  to 
recover  damages  for  Injuries  alleged  to  have 
beai  sustained  by  reason  of  the  netfigraice 
of  the  defendant  The  case  presents  excep- 
tions and  motion  for  new  trial  by  defendant 

At  the  trial,  the  presiding  Justice,  under 
objection  of  the  defendant,  permitted  the 
plaintiff  to  introduce  evidence  of  a  custom  of 
others  on  the  defendant  railroad  as  to  going 
between  moving  cars  for  the  purpose  of  re- 
placing or  pulling  coupling  pins  when  neces- 
sary, also  as  to  such  acts  done  by  the  plain- 
tiff himself  l>efore  the  accident  An  exami- 
nation of  the  testimony  shows  that  this  was 
prejudicial  error.  It  was  not  material  to  the 
issue  In  this  case  whether  or  not  some  other 
individual  had  or  had  not  been  exposed  to 
Injury  and  liad  escaped. 

"The  entire  weight  of  Judicial  authority  is 
aKB[Dat  the  reception  of  the  evidence  received 
Bubject  to  objection.  The  attention  of  the  jury 
would  be  diverted  from  the  questions  really  in 
dispute,  and  directed  to  what  is  entirely  collat- 
eml."  Parker  v.  Portland  Pnblisliing  Co.,  tf9 
Me.  173,  31  Am.  Bep.  262,  and  cases  there 
cited. 

This  point  being  sufficient  to  support  the 
defendant's  exceptions,  It  becomes  unneces- 
sary to  discuss  other  points  In  the  bill  of  ex- 
ceptions, or  the  motion  for  new  trial. 

Exceptions  sustained. 

New  trial  granted. 
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STATB  T.  IMT0XICATIN6  LIQUORS.' 

In  re  COOK. 

(Snpreme  Judicial  Coort  of  Maine.    Dec.  5, 
1914.) 

1.  InroziCATino  Ijqdobs  (|  260*)— Seizubk— 
Pboceediwgs— Evidence. 

On  a  libel  for  forfeiture  of  Intoxicating  Uq- 
qpon  wblcb  were  DDloaded  from  a  ateamBbip  at 
EastDort  consigned  to  G.  on  a  neighoorinK  island 
outside  the  state  and  tbereafter  taken  by  G. 
and  claimant,  in  claimant's  boat  to  the  Island 
where  C.  was  left,  claimant  returning  to  East- 
port  with  the  liqnorB,  which  were  there  seized 
by  the  officer,  evidence  held  Insufficient  to  over- 
come the  poaldve  testimony  of  claimant  that  he 
did  not  unload  the  liquors  on  the  island  because 
he  could  not  at  low  tide,  and  that  he  intended 
to  return  with  them  at  flood  tide. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
I^ora,  Cent  Dig.  §8  88&-S88:   Dec.  Dig.  1 

2.  InroxioATiMa  Liqdobs  <|  251*)— Seizubb 
— Claims  to  Pbopebty. 

The  claimant,  being  bailee  for  hire  of  the 
liquors,  had  special  title  thereto  which  entitles 
him  to  possession  of  the  liquors  against  a 
wrongful  seizure. 

[Ed.  Note. — E\)r  other  cases,  see  Intoxicating 
U^uors,  Cent.  Dig.  H  889,  890;  Dec  DigTl 

Beport  from  Supreme  Judicial  Court, 
Washington  County,  at  Law. 

Ubel  by  the  State  to  forfeit  11  barrels  of 
Intoxicating  liquors  which  were  claimed  by 
Ambrose  H.  Cook.  Liquors  ordered  forfeited, 
and  case  brought  to  the  law  court  on  report 
Claim  sustained,  and  liquors  ordered  return- 
ed to  claimant 

Argued  before  SAVAGE,  O.  J.,  and  COR- 
NISH, BIRD,  HALET,  HANSON,  and  PHIt*. 
BROOK,  JJ. 

U.  J.  Dudley,  of  Calais,  Co.  Atty.,  for  the 
State.  L.  H.  Newcomb,  of  Bastpmrt,  for 
claimant 

CORNISH,  J.  On  Mar  29, 191S,  11  barrels 
containing  Intoxlcatli^  Uqnora  and  3  barrels 
containing  "Allwanta"  beer  arrived  In  Eas^ 
port  via  Eastern  Steamship  Company  from 
Boston.  The  11  barrels  were  marked  by 
tag  "Louis  Calder,  CampobeUo,  N.  B.,"  the 
3  barrels  of  beer,  "Mlcbai61  J.  Kerwln,  East- 
port,  Maine."  All  14  were  marked  with  the 
letter  "K,"  snrronnded  by  a  diamond.  On 
Juoe  ff,  1913,  the  claimant,  the  owner  of  the 
boat  "Alice  M,"  accompanied  by  the  con- 
signee, iLouls  Oalder,  took  the  11  barrels 
from  the  Eastern  Steamship  Ccttupany  wharf, 
loaded  them  into  his  boat,  and  sailed  away 
tor  Campobellc^  an  Island  belonging  to  the 
province  of  New  Brnnswick  and  three  miles 
distant  from  Eastport  Calder,  whose  home 
was  In  Campobello,  accompanied  him.  On 
reaching  Campobello  Calder  landed,  but  Cook 
returned  with  the  liquors  to  Eastport,  moor- 
ed his  boat  nearly  opposite  his  own  house, 
and  went  home  to  supper.  While  there,  an 
officer  seized  the  11  barrels,  and  removed 


than  fn»n  flie  boat  obtained  a  warrant  next 
morning  and  libeled  them.  At  the  bearing 
In  the  lower  court  Cook  appeared  as  claim- 
ant, bat  the  liquors  were  ordered  forfeited, 
and  after  appeal  the  case  was  bronght  to 
the  law  court  on  report 

It  Is  necessary  to  consider  wly  two  ques- 
tions: Were  the  Uanors  Intended  Cor  fllesal 
sale  within  this  state?  and,  Was  tbe  claim- 
ant ^titled  to  their  custody?  State  ▼.  Intox- 
icating Uqoors,  112  He.  138,  91  AtL  17B. 

[1]  The  claimant,  Co^  not  only  filed  his 
claim,  but  appeared  and  testified  in  the  case. 
Be  states  that  he  was  onployed  by  Calder 
to  transport  these  liquors  to  CampobeUo. 
that  he  started  for  that  purpose,  that  on  ar^ 
riving  at  the  Island  they  found  low  water  and 
could  not  land  the  liquors  until  the  tide  was 
up,  and  Oalder  told  him  to  go  back  home  for 
supper  and  return  to  Campobello  on  flood 
tide.  This  he  proceeded  to  do,  but  the  liq- 
uors were  seized  before  he  coold  retom  and 
complete  hla  contract 

But  the  state  claims  that  Calder's  part  In 
the  transaction  was  a  mere  blind;  that,  al- 
though consigned  in  his  name  from  Bos- 
ton, these  11  barrels  were  really  intended  for 
Michael  J.  Kerwln,  the  consignee  of  the 
three  barrels  of  nonlntoxlcatins  beer,  and 
who,  the  officer  said,  was  engaged  in  the  liq- 
uor traffic  In  Eastport  As  tending  to  prove 
this  theory  the  state  calls  attention  to  the 
fact  that  the  11  barrels  consigned  to  Calder, 
as  well  as  the  3  consigned  to  Kerwln, 
were  all  marked  with  the  diamond  K ;  that 
the  tags  with  Calder's  name  had  been  remov- 
ed after  being  taken  from  the  steamship 
company;  that  Calder  was  put  ashore  at 
Campobello,  but  the  liquors  came  back  to  the 
American  side  and  were  there  when  seized. 

These  facts  certainly  do  cast  suspicion 
upon  the  good  faith  of  the  transaction,  but 
we  do  not  think  they  outweigh  the  positive 
statements  of  Cook.  He  testifies  emphatical- 
ly that  bis  contract  w^as  with  Calder  and  not 
with  Kerwln,  that  he  wus  to  land  the  liquors 
in  Cami>obello  and  not  In  Eastport,  and  that 
the  reason  for  not  dt^ng  so  was  the  boiwst 
one  of  the  lowness  of  the  tide.  Hla  cred- 
ibility Is  not  Inpugned,  his  conduct  seems 
honest  and  so  far  as  Calder  is  concerned, 
it  mi^t  be  reasonably  inferred  that  he  wta 
attempting  to  avoid  the  customs  laws  of 
New  Brunswick  ratiter  than  the  prohibitory 
law  of  Maine. 

[2]  Tbe  second  point  la  also  established 
by  the  claimant  He  had  the  liquors  in  his 
possession  to  be  transported  to  Campobella 
He  was  a  bailee  for  hire,  and  as  such,  like  a 
common  carrier,  he  had  a  special  title  whl6h 
gave  him  a  legal  right  to  the  custody  as 
against  one  having  no  right  State  v.  Intox- 
icating lUqnors,  83  Me.  158,  21  Atl.  84a 

The  entry  must  be: 

Claim  sustained ;  order  to  issue  tor  the 
retnm  of  the  liquors  seized,  to  the  daimant 
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LORD  T.  DOWNS. 

(Snpreme  Judicial  Court  of  Maina.   Dec.  5, 
1914.) 

1.  Insurance  (192*)— Authobitt  of  Aqints 
— BuBDEK  or  £^0F. 

In  an  action  to  rccoTer  insurance  premiums 
advanced  by  plaintiff  for  the  benefit  of  defend- 
ant, plaintiff  has  the  burden  of  prorins  autboF* 
ity  to  procure  tbe  policy. 

(Ed.  Note.— For  other  cues,  see  Insoranoe, 
Cent.  Dig.  I  122;  Dee.  Big.  |  82.*] 

2.  IifstTSANCB  (I  92*)— AtrrHORiTT  or  Agsht— 
Byibknct— SumcmiioT. 

In  an  action  to  recover  premtums  op  In- 
sarance  policies,  advanced  by  plaintiff  for  bene- 
fit of  defendant,  evidence  held  sufficient  to  sus- 
tain a  finding  that  plaintiff  was  aothoriied  by 
defendant  to  take  out  the  poUeiea. 

[Ed.  Notb— For  other  cases,  see  Insurance, 
Cant.  Dig.  I  122 ;  Dec.  Dig.  %  92.*] 

3.  AauomtBRTs  (K  48, 120*)— Bqunjsu  Ab- 

aXOAHKNT— EiTBCT. 

Where,  upon  dissolution,  one  of  two  part- 
ners orally  SMigned  his  interest  in  an  account 
daa  the  firm  to  plaintiff,  receiving  his  due  share 
of  the  account;  this  ctmstltateo  an  equitable 
assignment  aatborizlnc  suit  la  the  name  of  tbe 
assignor,  bat  not  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  H  138,  206-209;  Dec.  Dig.  H  48, 
120.*1 

4.  AsszomfENTB  (I  m*)— Wunsir  AaUGH- 

MENT— EmCT, 

Where,  upon  dissolution,  one  of  two  part- 
ners orally  amigned  his  Interest  in  an  account 
due  the  firm  and  received  his  share  thereof, 
agreeing  that  if  snit  should  be  necessary  It 
sbonld  be  brought  in  the  name  of  the  assignee, 
a  written  asaignment  ezeented  pnrsnant  to  this 
agreement  related  back  to  the  oral  aaslgnment, 
and  entitled  the  assignee  to  soe  in  his  name  un< 
der  dir«ct  provisions  of  Bcv.  St.  c.  84,  ]  146. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  U  200-206;  Dec.  Dig.  {  £21.*] 

5.  Parthebship  U  296*)— DisaoLunon— Jj£r* 
ncT. 

A  partnership  fs  regarded  as  continuing 
after  dissolution  for  tbe  settlement  of  its  af- 
fairs, and  each  partner  retains  full  possession 
of  his  firm  powers,  and  may  sue  for  the  col- 
lection of  debts  due  the  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
CenL  Dig.  H  662,  668,  Dee.  Dig.  1 

296.*1 

Report  tmn  Sapreme  Jndlda]  Court,  Toi^ 
County,  at  Iaw. 

Action  by  J.  Merrill  Lord  against  John  6. 
Downs.  On  report  Judgment  for  plain- 
tiff. 

Argued  before  SAVA6S,  0.  and  COR- 
NISH. BIRD,  HALEY,  HANHOM,  and  PHIL- 
BROOK,  JJ. 

Allen  *  WUlaxd,  of  Sanford,  for  plalntifr. 
L'onnellan  ft  Connellan,  of  Portland,  for  de- 
fendant 

CORNISH,  J.  The  plalntUT.  as  assignee  of 
tbe  firm  of  Lord  ft  Febdersoo,  seeks  to  re- 
cover from  the  defendant  certain  Insurance 
premlnms  allied  to  have  been  due  to  tbe 
partnership.  Two  defenses  are  presented, 
one  a  qneatlon  of  fact  and  tbe  other  a  matter 
of  law. 

[1,2]  The  defendant,  In  the  first  Instance, 


says  that  be  Is  not  liable  because  be  neither 
placed  this  insurance  with  tbe  firm  nor  an- 
thorlzed  them  to  place  it  in  his  behalf.  Tbe 
evidence  on  this  issue  Is  contradictory,  and 
tbe  burden  rests  on  the  plaintiff ;  but  in  our 
opinion  that  burden  has  been  fully  sustained. 
Tbe  defendant  In  1909,  purchased  certain 
real  estate  on  which  were  two  existing  poli- 
cies of  insurance  that  were  assigned  to  him 
at  that  time.  Both  of  these  policies  come 
through  the  agency  of  Lord  ft  Fenderson,  one 
being  placed  directly  by  them  and  the  ottier 
Indirectly  through  tbe  Batchelder  agency  at 
itonford.  About  the  time  of  tbelr  expiration 
In  July,  1911,  tbe  plaintiff  called  upon  the 
defendant  and  asked  him  if  be  wished  to 
have  the  policies  renewed.  The  plaintiff  tes- 
tifies that  tbe  defendant  then  and  there  au- 
thorized their  renewal;  but  the  defendant 
while  admitting  the  conference,  claims  that 
be  authorised  only  a  blanket  policy.  The  de- 
fendant then  signed  an  application  for  re- 
newal in  one  company  and  gave  it  to  tbe 
plaintiff  who  snbseQueotly  obtained  tbe  pol- 
icy. Renewal  of  tbe  other  policy  through  the 
Bat<dielder  agency  was  also  obtained;  the 
premium  being  paid  by  Lord  ft  Fenderson. 
The  plaintiff  claims  tliat  both  policies  were 
mailed  to  tbe  defendant  but  he  denies  re- 
ceiving them.  Several  statements  of  account 
were  subsequently  sent  to  blm,  to  which  he 
paid  no  attention  and  made  no  answer.  The 
firm  of  Lord  ft  Fenderson  was  dissolved  on 
December  31, 1912,  and  this  suit  was  brought 
by  Mr.  Lord  to  whom  this  claim  had  been  as- 
signed by  the  firm. 

It  would  serve  no  practical  end,  either  In 
tbe  decision  of  this  case  or  as  a  precedent  in 
others,  to  discuss  the  evidence  in  detail.  It 
Is  only  necessary  to  say  that  the  testimony, 
tbe  conduct  of  tbe  parties,  and  the  surround- 
ing circumstances  impel  us  to  the  conclusion 
that  the  plaintiff's  contention  Is  right,  and 
tbe  defendant's  liability  is  established. 

[1]  The  defendant's  second  contention  Is 
that  the  plaintiff  cannot  maintain  this  action 
as  assignee,  because  at  tbe  dissolution  in 
December,  1912,  this  account  was  assigned 
orally  to  the  plaintiff,  that  he  "thereby  then 
and  there  became  the  owner  of  this  account 
against  John  O.  Downs,  and  that  therefore  he 
should  bring  suit  under  the  name  of  Lord  ft 
Fenderson;  and  further  that  his  written  as- 
signment  dated  June  2,  1913,  conveyed  noth- 
ing for  tbe  reason  that  this  account  had  al- 
r^dy  been  assigned  orally." 

The  uncontradicted  facts  relating  to  the 
dissolution  and  assignment  are  these:  At  the 
dissolution  by  mutual  agreement  between  the 
parties  Mr.  Lord  took  the  assets,  became  lia- 
ble for  tbe  debts,  and  settled  with  Mr.  Fend- 
erson on  that  basis;  this  particular  account 
being  reckoned  at  its  face  value,  and  Mr. 
Fenderson  receiving  his  due  share  thereof. 
This  constituted  an  equitable  assignment  to 
Mr.  Lord  and  would  authorize  the  bringing 
of  the  suit  in  the  name  of  the  assignor  but 
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not  of  the  aaricne&  SerataT.  Snno^lllHe. 
50S,  90  AtL  888. 

[4, 1]  Bat  it  wa>  alM  understood  between 
the  partners  that.  If  any  suits  were  neces- 
sary for  the  collection  of  the  biUa  doe  the 
partnership,  sadt  soits  should  be  tnoni^t  In 
the  name  of  Mr.  Lord,  and  this  aasignmqit 
made  on  June  1,  1913,  was  executed  In  fur- 
therance of  that  agreement  The  fact  that 
it  was  not  signed  fm  the  exact  date  of  tiie  dis- 
solution does  not  destroy  its  force.  When 
executed.  It  related  bac^  to  the  oral  assign- 
ment which  had  been  made  for  a  valuable 
consideration.  Fenderson  had  ceased  to  have 
any  financial  interest  In  the  claim  on  Decem- 
ber 81,  1912,  and  from  that  time  forward  it 
belonged  to  Lord.  This  written  assignment 
was  merely  confirmatory  of  his  title  and 
enabled  him  to  bring  suit  In  his  own  name 
und.er  R.  S.  c.  84, 1 146.  Independent  of  such 
an  agreement,  a  partnership  Is  regarded  as 
continuing,  even  after  a  dissolution,  for  the 
settlement  of  its  affairs,  and,  each  partner 
retains  the  fall  possession  of  his  former  pow- 
ers unless  a  different  arrangement  has  been 
made.   Gannett  v.  Cunningham,  34  Me.  56. 

The  plalntltTs  l^al  right  to  maintain  this 
action  In  his  own  name  la  clear. 

Judgment  for  plaintiff  for  «3GJi2.  with  In- 
terest trom  date  of  the  writ 


VAN  WART  y.  EBBS. 

(Supreme  Jadicial  Court  of  Maine.   Dec.  5, 
1914.) 

1.  Mbchanicb'  Liens  (|  132*)— Lun  vob  Ma- 
teria n— Statement. 

Where  all  the  materials  are  fumfahed  un- 
der one  continuing  contract,  although  at  differ- 
ent times,  a  statement  of  lien  filed  within  the 
time  fixed  by  statute  after  the  last  item  is  fur- 
nisbtil  is  eflfectlTe  as  to  all  the  other  items. 

[Ed.  Note.— For  other  cases,  see  Me«Aanlcs* 
Liens.  Cent.  Dig.  SS  190,  192-207;  Dec.  Big. 
i  132*] 

2.  Hechakicb*  Liens  (S  132*)— Lien  fob  Ma- 
terials—"Oowtinui  no  CONTBAOT." 

Where  all  the  materials  are  furnished  un- 
der one  contract,  although  not  ordered  at  the 
same  time,  or  where  the  quantity  or  prices  are 
not  agreed  upon  at  the  time  of  the  first  order, 
the  contract  is  a  "continning  contract"  corer- 
ing  such  materiaia 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  $3  1»0.  192-207 ;  Dec  Dig.  | 
132.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  ISeries,  Continuing  Contract.]  . 

3.  Mechanics'  Liens  (|  78*)— MATmAL»— 
Scope  or  Contbact. 

Under  Ber.  SL  c.  93,  I  29,  giving  a  lien 
for  materials  farnisfaed  in  building  a  bouse  nn- 
der  a  contract  with  the  owner,  plaintiff,  who 
prior  thereto  agreed  with  defendant  to  furnish 
materials  for  his  house,  was  entitled  to  a  lien 
for  all  materials  furnished,  though  the  work 
was  suspended  without  change  of  plan  or  intent 
to  abandon  it,  and  thereafter  resumed  under  the 
original  plan. 

[Ed.  Note.— For  other  cases,  tee  Mechanics' 
Liens.  Gent  Dig.  H  87,  88,  90-102;  Dec.  Dig. 
I  73.*3 


Excepttons  from  Supreme  Judldal  Court 
Aroostook  County,  at  Law. 

Action  bj  William  T.  Van  Wart  against 
William  A.  Bees  to  enforce  a  medianic's  lien 
on  certain  land  and  buildings.  Sutmilsslon 
oa  agreed  'statement  of  taats,  with  Judgment 
for  plaintiff,  and  plaintiff  excepts.  Excep- 
tions sustained. 

Argued  before  SAVAGB,  C  3^  and  COR- 
NISH, BIBD,  HANSON,  and  PHILBBOOK, 
JJ. 

W.  S.  Brown,  of  Mars  Hill,  for  philotifr. 
Powers  &  Ardilbald,  of  Houlton,  for  defend- 
ant Howard  Pierce^  of  Mars  Hill,  for  owner 
of  buildings. 

BIBD,  J.  This  Is  an  action  of  assumpsit 
to  enforce  a  Hen  upon  land  and  buildings 
for  materials  furnished  In  the  construction 
of  the  latter.  The  case  was  submitted  to 
the  presiding  Justice,  with  r^ht  of  excep- 
tion reserved,  upon  an  agreed  statement  of 
facts  ot  which  the  following  only  Is  mate- 
rial: 

"It  is  agreed  that  William  A.  Bees,  the  de- 
fendant was^  oo  the  1st  of  October,  1911,  the 
owner  ot  the  land  described  In  the  writ,  and 
was  building  a  hoase  on  said  land. 

"It  is  agreed:  That  said  Bees,  with  his  car- 
palter,  Frank  Benjamin,  made  ont  a  list  of 
the  Interior  finteh  that  would  be  derired  for 
said  house.  That  wiUi  said  list  they  went  to 
the  plaintiff.  Tan  Wart,  and  asked  bim  if  he 
would  furnish  the  interior  finish  for  the  house 
described  in  the  list,  and  what  It  would  prob- 
ably cost  That  said  van  Wart  made  an  estimate 
of  the  total  cost  of  the  materials  described  in 
the  list,  estimathig  it  at  (2^.45.  That  said 
Van  Wart  agreed  to  furnish  the  interior  finish, 
and  the  defendant  to  have  the  right  to  make 
any  changes  in  the  items  of  this  schedule  as  the 
work  progressed  that  be  might  desire. 

"That  under  thia  arrangement  there  were  no 
articles  furnished  by  Van  War't  between  De- 
cember 5,  1911,  and  February  14,  1912.  That 
beginning  with  February  14,  1912,  down  to  and 
induding  March  2,  1912,  at  various  dates  the 
items  were  furnished  as  set  forth  in  the  account 
annexed  to  the  writ 

"It  is  further  agreed;  That  the  suspension 
of  work  between  December  5,  1911.  and  Febru- 
ary 14,  1912,  was  caused  by  Benjamin,  the  car- 
penter, leaving  the  work.  That  Bees,  as  soon 
as  he  could  get  a  carpenter,  continued  the  work 
on  the  buildiag  and  continued  to  obtain  the  ma- 
terials from  Van  Wart.  That,  from  the  time 
said  Beea  and  Benjamth  first  went  to  Van  Wart 
and  made  thetie  arrangements,  no  different  ar- 
rangements, or  no  talk  in  regard  to  the  arrange- 
ments, were  had  whatever.  That  after  the  first 
arrangement  for  Van  Wart  to  furnish  this  mate- 
rial, no  other  arrangemenhi  were  made  than  to 
enter  it  under  the  agreement  alxive  named. 

"It  is  also  agreed  that  whatever  was  furnish- 
ed from  October  10,  1911,  was  furnished  under 
this  arrangement,  and  that  the  prices  therefor 
carried  out  in  the  account  are  correct. 

"No  question  is  raised  in  regard  to  the  item 
from  and  including  February  14,  1912;  it  being 
admitted  that  the  owner  of  w  building  is  liable 
therefor.*' 

The  balance  shown  by  the  account  annex- 
ed, leas  a  deduction  agreed  to  by  parties,  is 
$188.38,  and  tbe  amount  In  dispute — the 
charges  for  Items  delivered  to  plaintiff  by 
defendant  on  October  10  and  December  6, 
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1011 — seems  to  ham  been  uaAmea  by  court 
and  puties  to  be  162.74.  Tbe  presiding  im- 
dee  ordraed  Judgment  for  9126.6^  and  tha 
plaintlfl  excepts. 

Ttae  oidy  QoeBtkm  aopied  by  counsel  npon 
tbe  exceptions  is  wbetber  or  not  tbe  court 
erred  In  disallowing  as  lien  items  the  arti- 
cles delirered  by  plaintiff  to  defendant.  Bees, 
on  the  lOtb  of  October  end  tbe  Sth  (tf  Decem- 
ber, 1011,  Tbe  plaintiff  urges  that  tbe  facts 
agreed  show  a  contract,  wltbln  the  meaning 
of  the  statute  (B.  S.  a  I  20),  between 
plalnWf  and  defendant  prior  to  tbe  10th  day 
of  October  for  famishing  the  materials  aft- 
erwardfi  delivered  and  used  In  cons  traction 
of  the  buildings. 

El.  S]  The  following  propositions  of  law 
seem  to  be  established:  Where  all  tbe  ma- 
terials are  furnished  under  ene  entire  cm- 
tinolng  contract,  albeit  at  different  times,  a 
statement  filed  within  the  time  fixed  by  stat- 
ute after  tbe  last  Item  was  furnished  Is  ef- 
fective In  regard  to  all  the  other  Items.  Hm- 
sel  T.  Johnson,  94  Hd.  720,  783,  61  AtL  675; 
State,  etc.,  Co.  v.  Seminary,  45  Minn.  254, 255, 
47  N.  W.  706;  Union  Trust  C!o.  V.  Canerly, 
127  Mteh.  188,  US,  86  N.  W.  546.  And  eren 
If  the  materials  be  not  ordered  at  aae  and 
the  same  time,  or  the  quantity  or  prices  of 
tbe  materials  be  not  agreed  upon  at  the  time 
<a  the  first  order,  the  contract  will  neverthe- 
less be  held  a  continuing  tme.  Smalley  t. 
Oeartng;  121  BOtib.  190;  206,  70  N.  W.  -1114, 
80  N.  W.  707;  Hensel  t.  Johnson.  04  Md.  729, 
782,  733,  61  AtL  576;  Frender  Steel  Co.  t. 
McElwalne-Rlchards  Co,  144  Ind.  614,  021, 
43  N.  E.  87&  Not  Inharmcmlous  wlOi  these 
principles  Is  Baker  t.  Fessenden,  71  Me.  202, 
wherein  It  is  said  Qiat  tbe  Uen  given  by 
statute  Is  deflidte  and  tor  a  particular  work, 
which  may  be  ot  limg  continuance,  althongta 
not  for  dUtlnct  jobs.  71  Me.  204.  ?Nor  Is 
Famham  v.  Davis,  79  Me.  282,  0  AtL  725; 
nor  yet  Darrlngtoi  v.  Moore,  88  M&  669,  84 
Ati.  419. 

[S]  The  statute  does  not  c<mflne  tbe  right 
to  any  particular,  spedes  of  contract  It  ex- 
tends to  and  includes  implied,  as  well  as  ex- 
press, cmtracts  (Famham  v.  Davis,  70  Ife. 
2S2,  288,  0  AtL  726),  and  those  wbldb  are  en- 
tire as  well  as  those  whldt  are  divisible  (Fel- 
ton  V.  Mlnot,  7  Allen  [MsssJ  412,  418).  See 
Batchelder  r.  Hntchbison,  101  Mass.  462, 
465,  406k  87  N.  B.  462.  See,  also,  Sprague  v. 
McDongall.  132  Mass.  668,  665|  62  N.  B.  1077. 

The  clrcnmstances  attending  tbe  8nq)enr 
slon  of  tbe  work  for  some  nine  weeks  are 
not  such  as  to  indicate,  In  tbe  oldnlon  of 
the  court,  an  hitntloo  <ff  abandwunent  of 
the  enterprise  by  either  owner  or  material- 
man, between  whom  alone  tbe  question  aris- 
es, nor  to  Impugn  tbe  good  faith  of  tbe  lat- 
ter. 

Tbe  Interruption  of  tbe  constmctlon  of  a 
building  on  account  of  tbe  seastm  of  the  year, 
though  it  be  for  months  at  a  time,  wUl  not  pre- 
vent a  mechanic's  lien  from  attaching  from 


tbe  CMninaioement  of  the  building,  If  tbe  conr 
Mroctloa'be  resumed  without  diange  of  de- 
sign, and  there  Is  no  evidence  of  an  abandon- 
ment of  tbe  Intmtton  to  prosecute  the  woric. 
Manhattan  life  Ins.  Go.  v.  ^uUson,  28  N. 
J.  Eq.  801.  Nor  will  tbe  Interruption  of  the 
work  for  a  idiort  period  and  Ite  subsequent 
resumption  without  a  change  of  Ite  original 
design  and  character  constitute  a  new  com- 
mencement, or  affect  the  attaching  of  tbe 
Uen  when  the  building  was  originally  com- 
menced. Gordon  v.  Torr^,  15  N.  J.  Eq.  112, 
114,  82  Am.  Dec:  273. 

See,  also,  McLean  v.  Wiley*  176  Mass.  233, 
67  N.  E.  347;  Sbanghnessy  v,  Isenberft  213 
Mass.  150,  161,  00  N.  H  VJH;  Thurston  v. 
Blunt,  216  Mass.  264.  268, 103  N.  E.  478. 

The  exceptions  are  sustained. 


T0MU8CHAT  et  aL  t.  NQRTB  BRITISH  ft 
MER0ANI3LB  INS.  CO. 

SAME  V.  AAOHBN  ft  MUNICH  FIBB  INS. 

00. 

(Supreme  Court  of  New  Hampshire,  mis- 
boroogh.   Nov.  4,  1914.) 

L  IlTSUBANCK  (I    558*)  —  FiBX   POUOIXS  — 
PBOOF  or  Loss— SOFFIcnNCT— Waivxb. 
Where  within  80  days  after  a  fire  plalntlfh 
sent  to  the  Insurer's  agents  a  copy  of  a  writlnff 

duly  signed,  which  conveyed  to  such  agents  iD< 
fbrmatfon  that  the  Insured  property  was  bam- 
ed  December  7,  1011,  and,  while  deffendants  did 
not  agree  to  accept  the  wilting  as  proof  of  loss, 
they  met  plaintiffs  at  least  once  after  its  re- 
ceipt, and  at  that  meeting,  which  was  within 
80  days  after  the  fire,  attempted  to  arrive  at 
an  agreement  as  to  the  extent  of  liability,  and 
led  plaiotiffs  to  believe  that  the  question  of 
damages  was  the  only  matter  in  issue,  the  in- 
surers were  estopped,  in  an  action  on  the  pol- 
iciee,  to  deny  liability  because  tbe  writing  wan 
insufficient  to  comply  with  Pub.  St.  1001,  e. 
170,  8  6,  relating  to  proofs  of  loss. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent.  Dig.  H  1882-1300,  1406;  Dee.  Dig.  i 
6o8.*J 

2.  inbubarok  '(|  500*)  —  flbk  poxjou  — 
"Building." 

Where  structures  at  the  time  they  were  ia^ 
sored  were  so  far  completed  that  tbe  partitions 
were  set,  floors  laid,  roofs  finished,  and  the  out- 
side f>f  the  walls  practically  &iisbed,  they  were 
"buildings"  within  Pub.  St.  1901,  c.  170,  { 
6,  providing  that  if  Insured  buildings  are  total- 
ly destroyed,  the  snm  Insnred  sbaU  be  takoi  to 
be  the  value  of  the  Insured's  Interest  therein, 
unless  overinsurance  th«reon  has  been  fraudu- 
lently obtained,  etc.;  the  word  "building"  as 
BO  need  meaning  any  structure  with  walla  and 
a  root. 

tEd.  Note^For  other  esses,  see  Iimwanee, 

Cent.  Dig.  li  1275,  1276;  Dec  Dig.  |  500.* 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Building.] 

Transferred  from  Superior  Court,  Hills- 
borough County;  Obamberlln,  Judge. 

Assompsit  (two  cases)  by  Arthur  Q.  To* 
mnschat  and  another  against  the  North  Brl^ 
Isb  &  MercsntUe  Insnrance  G<Hnpany.  and 
against  Aachen  ft  Mnnidi  Fire  Insnrance 
Company  on  fire  policies.  Verdict  In  each 
case  was  for  plaintiffs,  and  the  case  traiis- 
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ferred  on  defendauts*  exceptions  to  the  de- 
nial of  a  motion  for  nonsuit  and  to  a  rnllng 
that  the  policies  were  valued.  Exceptions 
overrated. 

September  26,  1911^  the  defendants  iseued 
policies  Insuilng  the  plaintiffs*  bnildlngB  and 
personal  property  against  loss  by  Are.  The 
balldlngs  were  then  la  process  of  constrnc- 
tion,  and  the  plaintiffs  were  given  30  days  In, 
which  to  finish  them.  Very  little  work  was 
done  after  the  boUdlngs  were  insured,  and 
on  October  26th  and  November  26th  the  de- 
fendaato  extraded  Uie  time  for  completion 
for  additional  periods  of  30  days  each.  De- 
cember 7tb  the  buildings  were  totally  de- 
stroyed by  fire.  Within  30  days  after  the 
fire,  the  plaintltte  sent  to  the  agents  of  the 
defendants  a  copy  of  a  writing  signed  by 
them,  which  conveyed  the  Information  that 
the  Insured  property  was  burned  on  Decem- 
ber 7, 1911.  The  defendants  did  not  agree  to 
accept  the  writing  as  proof  of  loss,  but  their 
agente  met  the  plaintiffs  at  least  once  after 
its  receipt,  and  at  that  meeting,  which  was 
within  30  daj's  of  the  fire,  the  plaintiffs  of- 
fered to  deduct  $500  from  the  total  insur- 
ance, in  conslderati^Ht  of  Immediate  pay- 
ment In  answer  to  this  proposition,  the  de- 
fendants said,  in  effect,  that  the  plaintiffs 
would  have  to  deduct  a  much  larger  sum 
before  a  settlement  could  be  reached.  The 
plaintiffs  replied  that,  rather  than  make  a 
larger  deduction,  they  would  leave  the  mat- 
ter to  a  jury,  and  the  discussion  was  closed. 

Jones,  Warren,  Wilson  &  Manning  and 
Patrick  H.  Sullivan,  all  of  Manchester,  for 
plaintiffs.  Ernest  L.  GuptlU  and  Albert  B. 
Hateh,  both  of  Portsmouth,  for  defendants. 

TOUNO,  J.  [1]  The  defendants  rest  their 
contention  that  the  court  erred  In  denying 
their  motion  for  a  nonsuit  on  the  proposition 
.that  the  notice  the  plaintiffs  gave  them  was 
insufficient  under  the  provisions  of  section 
6,  chapter  170,  Public  Statutes.  It  does  not 
necessarily  follow  from  the  fact  that  the  no- 
tice was  insutHcient  that  the  court  erred  in 
denying  their  motion.  It  can  be  found  that 
the  defendants  received  the  notice  either  at 
or  before  the  time  they  last  met  with  the 
plaintiffs,  and  that  this  was  within  SO  days 
after  the  fire;  also  that  the  defendants  knew 
the  notice  was  intended  as  a  compliance  with 
the  provlBiona  of  section  6.  Under  these  dr- 
camstanoea  it  can  be  found  that  it  was  the 
def^dants'  du^  to  call  the  plaintiffs*  atten- 
tion to  the  fact  that  they  liad  not  complied 
with  the  statute,  if  they  intended  to  insist  on 
ft  ctHni^lance  with  Its  provisions;  for  it  la 
the  duty  of  insurers,  as  of  every  one  else,  to 
do  whatever  is  reasonable  under  the  drrum- 
stances.  Wdsb  r.  Company,  151  Pa.  607,  25 
AtL  142,  81  Am.  St  Bev.  786.  It  can  be 
found  tliat  the  defendants  not  only  did  not 
tell  the  irtaintilts  that  the  notice  was  insuffl- 
dent  but  that  they  conducted  themselves  In 
such  a  way  as  to  lead  the  Insured  to  think 


that  the  <inestion  of  damages  was  the  <«ly 
matter  in  Issue.  The  question  whether  the 
defendants  should  have  told  the  plaintiffs  the 
notice  was  insufficient  was  for  the  Jury  (Bob- 
inson  V.  Company,  00  Me.  385,  38  Atl.  320), 
and  the  test  to  decide  it  was  to  inquire 
whether,  considering  the  facts  of  this  case, 
the  ordinary  man  would  have  told  them;  In 
other  words,  whether  under  the  circumstanc- 
es of  this  case  telling  the  plaintiffs  they 
would  not  accept  the  notice  was  the  reason- 
able thing  for  the  defendants  to  do.  In  a 
word,  it  can  be  found  that  the  defendants  are 
estopped  to  set  ap  as  a  defense  to  this  action 
the  plaintiffs'  failure  to  comply  with  the  pn>- 
yislons  in  the  policies  in  respect  to  furnish- 
ing a  proof  of  iosa  Perry  v.  Insurance  Co., 
67  N.  H.  291.  296.  33  AtL  731, 68  Am.  St  B«p. 
668. 

£2]  It  Is  ntber  UfflcuU  to  understand  Uw 
defendants'  contention  in  respect  to  the  ml- 
ing  excepted  to;  but  as  their  brief  Is  nnder^ 
stood,  they  say  the  court  erred  In  holding 
that  the  policies  in  salt  were  Talued  pollclas: 

(1)  Because  Btructures  not  fully  cranpleted 
are  not  "buildings'  within  the  meaning  of 
section  5.  chapter  170,  Public  Statutes;  and 

(2)  because  the  partly  understood  the  poli- 
cies were  to  be  considered  as  "bnlldon' 
risks*'  nntU  after  the  buildings  were  complet- 
ed. It  Is  the  general  rule  that  the  words  of 
a  s^tute  are  to  be  given  their  ordinary 
meaning.  It  Is  clear  that  the  structures  cov- 
ered by  the  policies  were  "buildings"  within 
the  meaning  of  this  rule,  for  the  partitions 
were  set,  the  floors  laid,  the  roots  completed, 
and  the  outside  of  the  walls  practically  fin- 
ished when  the  policies  were  Issued;  and  any 
structure  with  walls  and  a  roof  Is  a  "build- 
ing" within  the  ordinary  meaning  of  that 
word.  Nowell  v.  Academy,  130  Mass.  209; 
1  Cent  Diet  712.  The  only  other  evidence 
relevant  to  the  issue  of  what  is  Intended  by 
"buildings,"  as  used  In  section  5,  chapter  170, 
Public  Statutes,  is  the  context  and  the  pur- 
pose which  led  the  Legislature  to  enact  that 
section.  The  section  was  originally  enacted 
as  section  2,  chapter  93,  Laws  of  1885,  and 
the  purpose  of  that  act  was  tu  do  away  with 
some  of  the  evils  peculiar  to  the  Insurance 
business.  The  special  office  of  this  section  in 
the  legislative  scheme  was  to  discourage 
overinsurance  on  the  part  of  Insurers.  The 
means  the  L^ilslature  devised  to  effect  its 
purpose  was  to  take  from  insurers  their  com- 
mon-law right  to  defend  on  the  Issue  of  dam- 
ages when  pn^rty  Is  totally  destroyed.  It 
Is  obvious  that  the  evils  incident  to  overin- 
surance are  at  least  as  great  In  the  case  of 
buildings  in  process  of  construction  as  in  the 
case  of  completed  structures.  Consequently 
it  must  be  held  that  "buildings,"  as  used  10 
sectiui  B,  includes  both  finished  and  unbi- 
Ishcd  structures. 

There  Is  no  evidence  to  sustain  the  defend- 
ants' contention  that  the  parties  understood 
that  the  polldas  in  suit  were  to  be  "boildenf. 
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rlskfl^  until  after  Uie  bolldliigs  wen  complet- 
ed. All  tbe  evldenoe  relevant  to  that  iasae 
tmds  latber  to  tbe  conclusion  Uiat  the  de- 
ftodants  <Aeied  to  Insure  tbe  stmctnres  as 
buildings  In  order  to  Induce  tbe  plaintiff^  to 
give  them  the  business;  and.  having  so  in- 
sured them,  fhe7  cannot  now  be  heard  to 
question  the  extent  of  tbdr  llabili^. 
Bxceptions  overruled.  All  concur. 


PABO  T.  WHXTEFXELD  SAVINGS  BANK 
A  TRUST  CO. 

(Supiems  Oonrt  of  New  Hampshire.  Coos. 

Nov.  4,  1914.) 

1.  BlasTEK  AND  Servant  (|  316*)— Liabiutt 
TO  TuiBD  Persons— Sebv ANTS  or  Inospend- 

BNT  CONTEACTOBS. 

The  rale  of  respondeat  laperlor  does  not 
render  a  property  owner  liable  for  ,the  uegli- 
icnce  of  the  servants  of  an  Independent  con- 
tractor over  -whom  the  owner  has  no  control  as 
to  tbe  detaili  of  tbe  work. 

fEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  1242,  1243;  Dec:  Dig. 
{  316.*] 

2.  Hastes  ahd  Ssbvaht  (S  380*)— Iaabxxjtt 
TO  Third  Pkrsoiis— S^obhob— iNonraMn- 
ufT  Contractor. 

In  an  action  for  injuries  resulting  fnmi  the 
negligence  of  men  engaged  in  repairing  defend- 
ant's bailding.  evidence  held  sufflclent  to  wai^ 
rant  tbe  jury  m  inferring  that  the  defendant  re- 
tained control  over  tbe  work,  and  that  tlie  one 
who  was  tn  direct  charge  thereof  was  an  over- 
seer and  not  an  independent  contractor, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  CenL  Dig.  U  m(M272;  Dea  Dig.  | 

3.  Trial  (|  140*)  —  QuBSTions  n»  Jun  — 
Credibiutt  of  Witnesses. 

Tbe  credibility'  of  the  witnesses  la  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  H  334,  336;  Dec.  Dig.  i  140.*] 

4.  Appeal  and  Error  (|  843*)  —  Bbvuw — 
Nonsuit— AaBEEMEST  or  Fabtibs. 

Where  the  parties  agreed  that  if  tbe  sur 

tainlnfc  of  defendant's  motion  for  nonsuit  was 
erroneous,  judgment  was  to  be  entered  for 
phiintiff,  it  is  immaterial  whether  the  evidence 
which  was  sufficient  to  Juatifr  a  verdict  ior 
plaintiff,  would  also  have  jastlfied  a  verdict  tor 
defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3331-3341;   Dec  Dig.  { 

Transferred  from  Superior  Courts  Coos 
County;  Sawyer,  Judge. 

Action  by  Nelson  B.  Paro  against  the 
Wtiitefleld  Savings  Bank  ft  Trust  Company. 
Order  of  nonsuit  granted  subject  to  excep- 
tixtttt  and  case  transferred  from  tbe  superior 
court  Exceptions  sustained,  and  Judgment 
directed  for  plaintiff. 

Case  to  recover  for  personal  injures  from 
an  obatroctlon  to  public  travel  on  or  adja- 
cent to  tbe  sidewalk  of  a  public  highway.  At 
the  close  of  the  evidence  the  defendants  mov- 
ed for  a  nonsuit;  and  upon  the  agreement  of 
counsel  that  Judgment  should  be  entered  for 
the  plaintiff  in  the  sum  of  9700  In  case  the 


order  should  be  beld  erroneoos,  0ke  moUon 
was  granted,  subject  to  exo^tlon. 

Tbe  defendants  own  and  occi^  a  blodc 
facing  southerly  on  Main  street  at  the  comer 
of  School  street  The  School  street  line  of 
their  lot  Is  Biz  feet  westerly  of  the  building, 
and  tbe  surface  of  the  Intervening  luid  Is  laid 
in  cement  on  the  same  grade  as  the  ^dewalk, 
which  extends  five  or  six  feet  further  west, 
without  any  mark  Indicating  the.  boundary 
between  the  highway  and  the  defendants* 
premises.  In  tiie  summer  of  1912,  the  de- 
fendants desired  to  make  repairs  upon  tbelr 
property,  and  employed  one  Smith,  a  con- 
tractor and  builder,  upon  the  basis  of  pay- 
ment for  all  labor  and  supplies  furnished  by 
at  oost,  with  10  per  cent  added.  The  de- 
fendants had  plans  and  spedflcaUons  prepar- 
ed, but  they  were  not  followed.  Smith  fur- 
nished all  the  labor  and  materiala  except 
what  was  required  for  the  painting  and  plumb- 
ing. After  the  work  was  begun,  it  was  de- 
cided to  cement  the  cellar  floor,  and  Smith 
did  that  job  in  the  same  way.  During  the 
progress  of  the  work  some  of  the  men  fur- 
nished by  Smith  left  two  rows  of  barrels  of 
cement  upon  the  concrete  next  the  defend- 
ants' building,  for  storage  over  Sunday,  cover- 
ing them  with  boards  laid  upon  pieces  of  Joist 
as  a  protection  against  rain.  The  pieces  of 
Joist  extended  at  right  angles  with  School 
street  near  to  or  over  tbe  line  of  tbe  highway- 
While  passing  over  the  walk  at  about  11 
o'clock  Saturday  ulght,  the  plaintiff  collided 
with  the  joist  and  received  the  injury  com- 
plained of. 

Drew,  Shnrtleff,  Morris  &  Oake^  of  Lan- 
caster, for  plaintiff.  Edgar  W.  Smith,  of 
Wells  River,  Vt,  Edrannd  Sullivan,  of  Berlin, 
and  Bdgar  M.  Bowker,  of  Whitefleld,  for  de- 
fendanta. 


PARSONS.  C.  J.  [1}  The  defendants  did 
not  surrender  the  possession  of  the  bank 
premises  to  Smith,  and  If  tbey  were  not  legal- 
ly n^onidUe  for  the  creation  the  condl* 
tlott  of  dangw  to  the  traveling  pubUc  from 
which  the  plaintiff  received  his  injury,  they 
had  legal  poww  to  remedy  it  Upon  this  view 
of  the  case,  ohe  question  la  whether  the  de- 
fendants knew  or  ought  to  have  known  of  the 
condition  In  time  to  have  prevented  the  in- 
jury by  removing  its  cause.  Ohlckering  v. 
Thompson,  76  N.  H.  811,  82  AtL  839.  Wheth- 
er soch  a  finding  could  be  made  upon  tbe 
evidence  may  be  doubtful;  but  if- tbe  defend- 
ants are  responsible  for  the  acto  of  tbe  work- 
men who  covered  the  cement  barrels  thla 
question  need  not  be  investigated.  If  Hiese 
men  were  the  defendants*  servants,  the  rule 
respondeat  superior  applies,  and  tbe  defend- 
ants most  respond  for  the  damages  occasion- 
ed by  th^  want  of  care.  The  defense  is 
that  the  workmen  were  the  employes  of 
Smith,  who  vras  not  the  servant  of  the  bank, 
but  an  independent  contractor  over  whom, 
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as  to  tbe  detail  of  the  work,  the  defendants 
had  no  control. 

"The  rule  is  that  where  the  liabillt;  Boagbt  to 
be  enforced  ia  based  upon  the  principle  of  re- 
spondeat Bupcrior,  if  the  person  for  whose  neg- 
ligence recovery  is  Bought  is  himself  an  inde- 
pendent contractor,  or  tbe  employ^  of  one  over 
whom  as  to  the  detail  of  his  work  the  defend- 
ant has  no  control,  liability  cannot  be  enforced 
by  Invoking  that  doctrine.''  Pittsfield,  etc.,  Co. 
T.  Shoe  Co.,  n  N.  H.  622,  530,  53  Atl.  807,  809 
(60  h.  B.  A.  116). 

"The  Diazim,  respondeat  saperior,  depends  on 
the  presumed  control  implied  by  the  relation 
between  the  parties.  It,  therefore,  does  not  ex- 
tend'to  the  case  of  an  independent  contractor,  to 
whom  the  execution  of  a  work  is  committed  with- 
out any  control  or  power  of  direction  being  re* 
served  on  the  part  of  tbe  employer  as  to  the 
manner  of  executing  the  work."  Carter  v.  Ber- 
lin Mills,  68  N.  H.  62.  63,  U,  42  Am.  Bep. 
572. 

Tbe  negligent  act  causing  the  Injury  was 
done  in  protecting  material  brongbt  upon  tbe 
prraiises.  of  the  defendants  for  use  In  the 
repair  or  improT^ent  of  tbelr  building.  It 
was  part  of  the  work  then  in  progress.  Tbe 
plaintiff  was  entitled  to  go  to  tbe  jury  if  any 
substantial  evidence  was  presented  trading 
to  show  that  tbe  workmen  who  did  tbe  act 
complained  of  were  the  defendants'  serrants. 

[2,S]  The  contract  between  tbe  tiank  and 
Smith  was  not  In  writing.  What  It  was  must 
be  determined  from  the  evidence,  and  neces- 
sarily by  tbe  jury.  Upon  the  evidence,  it 
could  be  found  that  the  bank  did  not  relin- 
quish tbe  control  of  Qie  prMnises  to  Smith, 
and  that  bis  contract  merely  was  to  furnish 
such  material  and  workmen  as  the  bank 
should,  from  time  to  time,  require  In  the 
progress  of  the  repair  and  improvement  then 
contemplated,  or  decided  upon  in  the  course 
of  the  work.  There  was  evidence  that  Page 
for  tbe  bank  gave  directions  in  the  course 
of  the  work  to  Smith  and  the  workmen ;  tbe 
plan  prepared  before  the  work  began  was  not 
adhered  to;  it  could  be  found  that  tbe  ce- 
ment was  brought  upon  the  premises  for 
work  not  contemplated  when  Smith  was  em- 
ployed. There  was  no  evidence  that  Smith 
objected  to  tbe  changes  made  as  the  work 
progressed,  or  to  the  interference  of  Page,  or 
understood  be  had  any  right  to  object  From 
these  facts  it  could  be  inferred  Smith  was 
not  employed  to  produce  a  certain  result, 
with  control  over  the  details  of  the  work,  but 
was  employed  to  oversee  the  making  of  such 
changes  as  the  defendants  from  time  to  time 
should  direct,  securing  for  them  such  of  the 
necessary  labor  and  material  as  the  defend- 
ants did  not  otherwise  provide ;  in  short,  that 
he  was  the  defendants'  servant,  and  that  tbe 
workmen  who  did  the  work  were  the  emi- 
ployfis  of  the  bank  bo  far  as  this  work  was 
concerned  and  not  tbe  employes  of  an  Inde- 
pendent contractor.  Aside  from  the  direct 
teatimony  of  Smith  that  everything  was  done 
under  the  supervision  of  Page,  the  treasurer 
of  the  bank — that  "be  was  tbe  boss" — there 
was  other  evidence  tending  to  tbe  same  con- 


clusion. It  is  unnecessary  to  recite  it  It 
Smith  la  believed,  the  bank  not  only  retained 
the  right  of  control  as  to  the  details  of  tbe 
work,  but  exercised  such  control.  The  cred- 
ibility of  the  witness  was  for  tbe  jury. 

[4]  It  is  equally  unnecessary  to  consider 
whether  the  evidence  would  justify  a  oonclu* 
slon  favorable  to  tbe  defdbdants.  The  agree- 
ment of  the  parties  disposes  of  tbe  case  if 
there  was  error  In  the  order  of  nonsuit 

Exception  sustained;  judgment  tot  tbB 
plalntlfl  for  f 750.  All  ocmcurred. 


CHESBROUGH  v.  K.  &  O.  MPG.  CO. 

(Supreme  Court  of  New  Hampshire.  Merri- 
mack.   Nov.  4,  1914.) 

1.  Mastee  and  Servant  (|  285*)— Ixtjubieb 
TO  Skbvant  —  Elevatobs  —  Fall  —  QAnas 

— QUBSXION  FOB  JUBT. 

In  an  action  for  injuries  to  a  servant  by 
the  fall  of  an  elevator,  caused  by  the  breaking 
of  a  cable,  evidence  AeM  to  require  aobmlssion 
of  the  cause  of  tbe  breaking  of  Utt  cable  to  the 
jnry. 

[Ed.  Note.— For  odier  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  lOOaHOOS,  1007.  1008» 
1016,  1035,  104S,  1063;  Dec.  Dig.  |  m.*j 

2.  Affiai.  aho  Bbbob  (§  838*)— BBOoan— Bx- 

OEPTIOHS. 

Where  the  record  did  not  show  that  an 
exception  to  alleged  improper  argument  of  coun- 
sel was  aAed  for,  it  could  not  be  presumed  by 
the  Supreme  Court  that  an  exception  had  ac- 
tually been  taken  and  made  known  to  the  pre- 
siding justice  from  a  statement  in  tbe  case  uiat 
"defendant  excepted  as  appears." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  8795-3803;  Dec.  Dig.  f 
938.*] 

Transferred  from  Superior  Court,  Merri- 
mack County ;  Pike,  Judge. 

Case  for  negligence  by  Samuel  F.  Ghes- 
brough  against  the  K.  &  G.  Manufacturing 
Company.  A  verdict  was  rendered  in  fitvor 
of  plaintiff,  and  tbe  case  was  transferred 
from  the  October  term  of  the  superior  court 
on  defendant's  exception  to  the  denial  of 
motions  for  a  noiuult  and  the  direction  of 
a  verdict  in  its  fiivor.  Overruled. 

Doyle  &  Lucier,  of  Nashua,  and  Martin 
ft  Howe,  of  Concord,  for  plaintiff.  David 
F.  Dudley,  of  Concord,  for  defendant 

PEASLEB,  J.  [1]  The  plaintiff  was  In- 
jured by  tbe  falling  ot  an  elevator  wbidi  be 
was  operating  as  tbe  defendant's  servant 
He  complains,  among  other  things,  that  tbe 
elevator  was  so  constructed  that  it  was  to 
be  expected  that  the  cable  would  break  and 
allow  the  elevator  to  fait.  There  was  evi- 
dence tbat  the  sheaves  over  which  tbe  wire 
cable  ran  were  so  small  as  to  subject  the  ca- 
ble to  a  strain  beyond  its  elastic  limit,  and 
tbat  tbe  break  was  at  a  point  where  tbe  ca- 
ble ran  over  the  sheaves.  It  is  sought  to 
prevent  the  drawing  of  tbe  Inference  tbat 
tbls  was  the  cause  for  tbe  accident  by  tbe 
Introduction  of  evidence  to  tbe  effect  that 
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the  cable  was  carefully  Inspected,  that  no 
signs  of  weakening  were  discovered,  and 
that  from  a  dent  In  the  nnder  ^de  of  a  tim- 
ber making  a  part  of  the  frame  to  the  ele- 
vator  well,  It  appeared  as  though  the  wheel 
of  the  wheelbarrow  which  the  plalntlff  had 
on  the  elevator  bad  struck  the  timber,  there- 
b7  stopping  the  elevator  and  causing  the  ca- 
ble to  break.  This  evidence  merely  raised 
Issues  to  be  passed  ap<Hi  by  the  Jnry.  There 
was  testimony  to  the  effect  that  when  the 
cable  was  bent  beyond  Its  elastic  limit  it 
mU^t  begin  to  give  way  at  points  not  dis- 
cernible open  lnE^)ection;  and,  as  to  the 
wheelbarrow,  the  plaintiff  testified  that  It 
was  pn^erly  ^ced  upon  tha  elevator  plat 
form. 

[1]  In  argnment  ft»r  the  plaintiff,  counsel 
■aid: 

"They  have  broi^ht  in  here  the  defense  of 
contributory  negligence.  That  is  a  defense 
which  always  bobs  np  and  Is  of  no  oonseqoence 
here.** 

Objection  being  made,  counsel  added : 
**!  am  arguing  *that  the  defense  is  an  old 
shadow  wbidi  has  no  sobstance  in  this  case, 
and  I  am  going  to  try  to  demonstrate  It" 

So  &r  as  appears  from  the  record,  no  ex- 
eeptlon  waa  aaked  for.  Objection  was  made, 
-4oan8el  explained  what  be  meant  by  the  lan- 
gnage  used,  and  the  matter  was  dropped 
tbeie.  The  statement  In  the  case  that  "the 
deCmdant  exo^ted*  as  aroeaza"  does  not 
irarrant  the  Inference  that  It  excepted,  as 
does  not  appear. 
"It  fs  not  necesssry  to  give  reascnw  for  the 

{iropositioB  that  an  objection  is  not  taken  until 
t  n  made  known  to  the  presldioj;  Justice  and 
an  exception  claimed  of  bim."    Storr  v.  Rail- 
road. 70  N.  H.  364..  880,  48  Ati.  288,  294. 
Bxceptlona  overruled.   All  ooncurred. 


McLANB  T.  CR08BT  et  aL 
<Saprane  Coort  of  Mew  Hampshiie.  HlDs- 

boroagb.   Nov.  4,  1914.) 
WiLU  (I  6Sl*>~OoH8TBnoTioN— Bights  Ao* 

QUIRED. 

Where  testatrix  created  a  trust  fund  for 
dw  i}enefit  of  a  ion  and  his  children,  and  di- 
rected that  on  his  death  without  children  the 
fond  should  be  distriboted  in  equal  portions  to 
her  five  brothers,  naming  them,  "or  their  law* 
ful  heirs."  and  the  sod  died  childless,  the  fund 
most  be  divided  into  five  equal  portions,  and 
each  porticm  distributed  to  each  brother  or  Iiis 
lawful  heln. 
[Ed.  Not&— For  other  cases,  see  Wills.  Cent 
1143,  U44,  114S-1152;  DecToig.  | 

Transferred  from  Superior  Court,  Hills- 
borough County. 

BlU  In  equity  by  Ellen  L.  McLane,  trustee 
under  the  will  of  Alma  Barker,  deceased, 
against  Grace  Crosby  and 'another  for  advice 
as  to  the  distribution  of  a  trust  fund.  Trans- 
ferred without  a  ruling.   Case  discharged. 

The  first  and  second  clauses  of  the  will  cre- 
ate a  tmst  fund  tor  the  benefit  of  Isaac  N. 


Johns(ni,  son  of  the  testatrix,  and  of  his 
children,  If  any  should  be  bom  to  bim.  The 
third  clause  directs  that  In  the  event  of 
Isaac's  decease  without  children  surviving, 
the  residue  of  the  trust  fund  shall  dis- 
tributed In  equal  portions  to  the  brothers  of 
the  testatrix,  or  their  lawful  fa^rs.  Isaac  Is 
dead.  No  children  were  ever  bom  to  falm, 

Taggart,  Burroughs,  Wyman  ft  McLane,  of 
Mancheater,  Cor  plaintiff.  George  F.  Jack-, 
son,  of  Nashua,  for  John  B.  Carpenter, 

YOUNG,  J.  The  benefldary  having  died, 
the  trust  fund  la  to  be  distributed  in  accord- 
ance with  the  proTlalona  of  the  third  clause 
of  the  wIlL  In  that  clause  the  testatrix  says 
she  i^ves  thla  fund  'in  equal  portions"  to 
her  Ave  brothers,  tiaiwing  them,  "or  their 
lawful  htira."  If  Oils  language  la  given  its 
ordinary  mnnnlng  {and  ttafflw  la  noCUng  to 
show  that  that  was  not  tlie  taatatrlx's  Inten- 
Uon),  the  trust  fund  la  to  be  divided  Into 
five  "equal  ptntkois,"  and  one  of  these  por- 
Uons  dlatiibuted  to  the  "lawful  heirs"  of 
eadi  of  her  five  brothers.  Dana  t.  Sanborn, 
70  N.  H.  1S2,  46  Aa  1068. 

Case  discharged.  All  concurred. 


ATTORNEY  GENERAL  ex  rel.  KIMBALL 
T.  NEWICK. 

(Supreme  Court  of  New  Hampshire.  Boeklug- 
ham.  Nov.  4,  1014.) 

SOHOOU  AVD  BOHOOI.  DZBTBIOTS  <|  68*)  — 

BoASD  or  BDiroATioir  —  Vaoahoibs  —  Axr- 
THOBTiT  lo  Pill— Statdtes— Appxai- 
Wbile  Laws  1906,  c.  212,  does  not  in  terms 
repeal  so  much  of  Laws  1877,  c  166.  as  Imposes 
on  the  aldermen  ot  Portsmouth  the  duty  of 
filling  vadsneies  In  tike  board  of  instmction,'  it 
abolishes  the  board  which  carries  with  it  by 
necessary  implication,  an  intention  to  repeal 
so  much  of  the  cliapter  as  imposes  duties  there- 
on, and  the  new  city  charter  (Laws  100&,  c.  21S9 
liaving  made  no  provision  for  filling  vacancies 
in  the  board  of  education,  they  were  properly 
filled  by  convention  of  the  city  council  under 
Pub.  8t  1901,  c.  50,  I  4,  declaring  that  at  such 
convention,  held  at  the  request  of  either  branch 
of  the  city  councils,  shall  fill  all  vacancies  that 
shall  exist  in  the  board  of  assessors,  overseers 
of  the  poor,  or  school  board,  until  an  election 
stialt  be  held  to  fill  aH  vacancies  in  any  office 
to  which  they  have  power  to  elect  and  hence 
the  term  of  an  appointee  by  the  city  council 
expired  on  the  qualification  of  one  dected  to 
fill  the  office  at  the  succeeding  municipal  elec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  114,  149-160; 
Dec  Dig.  I  63.*) 

Transferred  from  Superior  Court,  Bocklng- 
bam  County;  Pike,  Judge. 

Information  In  the  nature  of  quo  warranto 
on  the  relation  of  Martha  S.  Kimball  against 
Ira  A.  Newlck,  to  determine  defendant's  title 
to  the  ofllce  of  member  of  the  board  of  In- 
struction of  the  City  of  Portsmouth.  Trans- 
ferred without  ruling  from  the  April,  1914, 
term  of  the  superior  court 
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Joseph  Foster,  who  had  been  elected  mem- 
ber of  the  board  of  Instruction  for  a  term 
nplrlDg  January  1,  1015,  resigned  his  office 
Octoter  1,  1913,  and  on  October  I6th  relatrlx 
was  fleeted  by  the  dty  council  to  fill  the 
vacancjr.  At  the  municipal  election  held  In 
December,  1913,  defendant  was  chosen  a 
member  of  the  board  to  succeed  Foster,  and 
has  since  exercised  the  duties  of  that  office. 

Taggart,  Burroughs,  Wyman  &  HcLane,  of 
Manchester,  for  relatrlx.  Calrln  Page  and 
Ernest  L.  Guptlll,  both  of  Portsmoutb,  for 
defendant. 

yOXINQ,  J.  The  charter  of  Portsmouth 
provides  for  the  election  of  a  board  of  In- 
struction by  the  electors,  but  makes  no  pro- 
vision for  filling  vacancies  In  tbe  board. 
Laws  190B,  c.  212,  |  15.  For  many  years 
previous  to  1905,  tbe  members  of  the  board 
were  appointed,  and  vacancies  were  filled  by 
the  board  ct  aldermen  (Laws  1877,  c  166,  S 
1) ;  and  the  relatrlx  contends  that  the  provi- 
sions of  the  latter  act  are  still  in  force.  In  so 
far  as  filling  vacancies  Is  concerned.  If  that 
Is  true,  It  Is  dlfflcnlt  to  understand  how  the 
relatrlx  benefits,  for  she  was  not  appointed 
by  tbe  board  of  aldermen,  but  was  elected 
by  the  city  council  as  a  member  of  ' the  board 
of  instruction. 

But  waiving  that ;  while  chapter  212,  Laws 
of  1905,  does  not  in  terms  repeal  so  much  of 
chapter  166,  Laws  of  1877,  as  imposes  upon 
the  board  of  aldermen  the  duty  of  filling  va- 
cancies ia  the  board  of  instruction,  it  abol- 
ishes that  board,  and  that  carries  with  it, 
by  necessary  Implication,  an  Intention  to  re- 
peal so  much  of  chapter  166  as  imposes  du- 
ties on  that  board.  Tbe  new  city  cbarter 
(Laws  1905,  c.  212)  creates  many  offices,  but 
makes  no  provlsiOD  for  filling  vacancies,  ex- 
cept in  the  case  of  the  overseer  of  the  poor 
(section  19).  Conseqnaitly  it  in  iirobable  tbe 
Legislature  Intended  that  vacandes  should 
be  filled  under  the  provlsltm  of  section  4,  a 
SO,  Pablic  Statutes,  for  that  section  Is  a  part 
of  the  Charter  of  every  dty,  except  in  so 
far  as  its  provisions  are  inconsistent  with 
the  provisions  of  Uie  charter.  Attorney  Oen* 
eral  v,  Remlck,  78  N.  H.  26,  80,  68  Atl.  871, 
111  Am.  St  Rep.  594.  It  follows  that  the 
relatrlx's  term  of  ofllce  expired  when  the  de- 
f^dant  qualified  as  a  member  of  tbe  board. 
P.  S.  &  60,  i  4. 

Case  discharged.  All  concurred. 


SMITH  V.  AMERICAN  WOOLEN  CO. 

(Supreme  Court  of  New  Hampshire.  Grafton. 
Nov.  4,  1914.) 

Masteb  and  Servant  (g  156*)— Injubt  to 
Servant — Neoligence. 

Where  an  employer,  knowing  or  having  rea- 
son to  know  that  an  employ^,  being  a  non  com- 
pos mentis,  was  liable  to  suffer  Eerious  injury 
while  at  work  exposed  to  tbe  danger  of  freezing 


his  hands,  negligently  exposed  the  employ^ 
wbo  exercised  such  care  to  protect  himself  as  he 
was  capable  of  exercising,  and  as  a  consequence 
was  injured  by  having  bis  hands  frozen,  the  em- 
ployer was  liable. 

[Ed.  Note.— For  other  cases,  see  Ifaster  and 
Servant,  Gent  Dig.  H  8117812;  Dec  Dig.  { 
1B6.*I 

Transferred  from  Superbff  Ooart;  Grafton 

County;  Pike,  Judge.  '  . 

Case  for  negligence  by  John  E.  Smith 
against  tbe  American  Woolen  Company. 
Transferred  without  a  ruling  on  defendantfa 
demurrer  to  the  declaration.  Demurrer  over- 
ruled. 

Joseph  Moore,  of  Lebanon,  and  Taggart, 
Burroughs,  Wyman  &  Mcliane,  of  Man<^e8- 
ter,  for  plaintiff.  Scott  Sloane,  of  Lebanon, 
for  defendant 

WALKER,  J.  If,  as  It  is  alleged  In  the 
declaration,  the  defendant  employed  tbe 
plaintiff  to  work  for  It  In  a  place  where  he 
was  exposed  to  the  danger  of  freezing  his 
hands,  and  the  defendant 'knew  or  bad  rea- 
son to  know  that  on  account  of  his  being  a 
non  compos  mentis  be  was  liable  to  suffer 
serious  Injury  from  the  inclemency  of  the 
weather  while  so  employed,  but  nevertfaelesi 
negligently  exposed  him  to  that  hazard,  while 
he  exercised  such  care  to  protect  himself  as 
he  was  capable  of  exercising,  and  as  a  con- 
sequence he  was  Injured  by  having  his  hands 
frozen,  his  right  to  maintain  an  action  for 
the  damage  be  suffered  would  be  clearly  ap- 
parent Boyce  V.  Jobnson,  72  N.  H.  41,  54 
Atl.  707. 

Demurrer  overruled.  All  concurred. 


HOLDEN  V.  MAINE  CENT.  B.  B. 
(Supreme  Court  of  New  Hampshire.  Coos. 
Nov.  4,  1914.) 

CoMUEBCE  (S  47*)— Pasbevoes  Rates— IiTm- 

state  Commebce. 

Laws  1913,  c.  92,  {  1,  requiring  railroads 
to  issue  mileage  books,  at  the  rate  of  two  cents 
per  mile,  good  for  transportation  of  the  bear«r 
over  all  their  steam  railway  lines  in  the  state, 
was  strictly  limited  to  intrastate  business,  and 
hence  a  railroad-  company  was  not  bound  to 
accept  such  mileage,  limited  on  its  face  to  intra- 
state travel,  for  sncb  part  of  an  interstate  jour- 
ney as  include  the  carrier's  lines  in  another 
state,  though  the  service  began  and  ended  with- 
in the  state ;  such  part  of  tiie  journey  being  in- 
terstate commerce  to  which  state  laws  cannot 
apply. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  S  26;  Dec.  Dig.  {  47.*] 

Exceptions  from  Superior  Court,  Coos 
County;  Sawyer,  Judge; 

Action  by  Horace  J.  Holden  against  tbe 
Maine  Central  Railroad.  A  Judgment  wasofi- 
dered  for  defendadt,  and  i^aintlfl  brings  ex- 
ceptions. Overruled. 

Assumpsit,  to  recover  the  excess  above  two 
cents  per  mile  which  the  plaintiff  was  com- 
pelled to  pay  for  bis  transportatlou  on  the 
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defendant's  road  between  Coos  JuDction  and 
Mason  in  this  state,  l^e  plaintiff  boarded 
the  tfsin  at  Lancastes  In  this  state,  intend- 
lag  to  go  to  ColebrocA,  also  In  this  state.* 
Between  Coos  Junctloa  and  Mason  tbe  de- 
fendant's road  ia  in  Vermont  Tbe  plaintiff 
offered  bis  mileage  book  in  payment  of  his 
fare  for  the  entire  Journey,  bat  the  oondno 
tor  refused  to  accept  It  for  that  part  of  tbe 
Journey  which  was  In  Vermont,  and  the 
plaintiff  was  obliged  to  pay  caah  for  his 
transportation  over  tliat  portion  of  tbe  road. 
His  mileage  book  was  issued  under  the  pro- 
Tislons  of  chapter  92,  Laws  of  1913. 

Hcnmoe  J.  Holden,  of  Cqletorook,  pro  se. 
Drew,  Shurtleff,  Uorrls  A  Oakea,  of  Lancas- 
ter, tor  defimdant 

WALKER,  J.  The  atatate  under  \^ch 
the  plaintiff's  mileage  ticket  was  Issued  by 
Oie  detendant  and  accepted  by  the  lOalntlfl 
provides: 

"AQ  steam  railroads  operating  a  passenger 
service  in  this  state  shall  hereaftOT  issue  five 
huiidred  mile  mileage  books  at  the  rate  of  two 
cents  a  uilci  good  for  the  transportation  of  the 
bsanr  <mr  all  dwir  steam  tmilroad  lines  in 
this  state,  and  keep  th«m  on  sale  at  Its  tiefcet 
oiBoes  ia  this  stata."   Iaws  191B,  e.  82,  1 1. 

The  ^alnturs  ticket  provided  that  It  was 
"good  for  tranaportatlon  on  tbe  Maine  Cen- 
tral Bailioed  wiOiin  tbe  state  of  New  Hamp- 
shire for  as  many  miles  as  are  represented  by 
attached  coapons,"  and  that  **thifl  ticket  Is 
only  good  for  passage  between  stations  with- 
in the  state  of  New  Hampshire.''  It  Is  quite 
apparent  that  the  Legislature  of  this  state 
not  only  does  not  liaTe  the  power  to  re- 
late fares  over  railroad  lines  or  parts  of  lines 
In  an  adjolniiv  state,  but  that  in  the  stat- 
ute quoted  it  did  not  attempt  or  Intend  to  ex- 
erclse  such  extraterritorial  power.  Nor  did 
It  attempt  to  Impose  upon  railroads  doing 
business  in  this  state  the  condition  that 
they  should  transport  passengers  over  por- 
tions of  their  roads  In  other  states  at  the  rate 
of  two  cents  per  mile.  The  plaintiff  bought 
a  ticket  which  by  its  terms  and  under  tbe 
statute  was  limited  in  its  use  to  transporta- 
tion over  lines  of  the  defendant  wholly  with- 
in this  state ;  and  when  be  offered  It  in  pay- 
ment of  his  transportation  over  that  part  of 
the  defendant's  road  that  is  in  Vermont,  he 
was  asking  for  a  service  tbat  was  not  includ- 
ed in  his  contract  He  was,  moreover,  upon 
an  interstate  Journey,  and  could  not  Insist 
upon  an  intrastate  rate. 

'^o  bring  tbe  transportation  within  tbe  «m- 
trol  of  the  state,  as  part  of  its  domestic  com- 
merce, tiie  subject  transported  must  be  within 
the  entire  voyage  under  the  exclusive  jurisdic- 
tion of  tbe  state."  Pacific,  etc.,  Co.  v.  Com- 
mlaaioners  (a  O  9  Sawy.  265,  258,  IS  Fed. 
10, 18. 

This  ruling  was  adopted  and  applied  to  a 
state  of  facts  somewhat  similar  to  those  in 
the  present  case,  in  Hanley  v.  Railway,  187 
U.  8.  617,  28  Sup.  Ct  214,  47  L.  £d.  333, 


where  it  was  substantially  held  that  intra- 
state rates  cannot  be  extended  by  a  local 
board  to  territory  beyond  the  state's  limits, 
although  the  service  begins  and  ends  within 
the  state,  for  it  Is  still  interstate  commerce 
and  not  subject  to  local  r^ulations. 
Exertion  overruled.  AU  concurred. 


FADDBN  V.  PHCBNIX  INS.  OO. 
SAHB  V.  INStntANCE  CO.  OF  NORTH 
AMERICA. 

(Supreme  Court  of  New  Hampabire.  Grafton. 

Nov.  4, 1914.) 

L  INSDRANCB  ($  500')— FlSX  I NSUBANCB— TO- 
TAL Loss  —  Ij:abii.itt  —  Statutobt  Paovi- 

SIONS. 

Under  Laws  1S8S,  c.  98.  |  2,  as  substan- 
tially re-enact«l  in  Pub.  St  1901.  c.  170,  S 
&,  providing  that,  if  property  be  totally  destroy- 
ed, tUe  sum  insured  shall  be  tlie  value  of  insnr* 
ed  8  interest  therein,  unless  overiniurance  wss 
fraudulently  obtained,  the  only  defense  open  to 
an  insurer  ctf  buildings  totally  destroyed  is  fraud 
at  insured  in  obtaining  insurance,  and  where 
insurance  was  elEeeted  without  fraud,  tbe  dam- 
ages for  a  total  loss  are  liquidated,  and  insured 
can  recover  the  face  of  the  policy. 

[Ed.  Note — For  other  cases,  see  Insurance, 
Cent  Dig.  K  1275,  1276;  Dec.  Dig.  f  600.*] 

2.  iNSnBANCB  (I  115*)— FiBB  INSTTBAKCE— -IN- 
BVttASU  ImKBBST  — OOCUFATIOH  OW  PSOP- 
BBTT. 

An  occupant  of  premises  has  an  Insurable 
interest  vtherein,  and  where  no  questlonB  were 
asked  as  to  bis  title  when  Insurance  was  ef- 
fected, and  be  made  no  repTesentatimis  as  to 
bis  title  at  ai^  time.  It  Is  mimaterial  Whether 
he  had  only  a  fife  estate  in  tbe  premises. 

[Ed.  •  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  8S  139-167,  177 ;  Dec  Dig.  i  115.*] 

8.  iHsnsANcr  (5  282*)— FiM  lKBimAKCi--Rxp^ 

BBSBNTATIONS. 

Where  no  questions  were  aslied  insured  as 
to  bis  title,  which  in  fact  was  a  life  estate,  when 
hisurance  was  effected,  and  be  made  no  repre- 
sentations at  any  time,  Insurer  could  not  defeat 
a  recovery  on  tbe  ground  of  material  diiferences 
between  the  property  as  represented  by  Insured 
and  as  It  really  existed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SI  601-635;  Dec.  Dig.  |  282.«] 

Transferred  from  Superior  Court.  Grafton 
County;  Kivel,  Judge. 

Assumpdt  by  S.  Dana  Fadden  against  the 
Phoenix  Insurance  Company  and  against  tiie 
Insurance  Company  of  North  America,  aa 
two  fire  policies,  to  recover  in  each  case  a 
loss  on  buildings  and  personalty  for  total  de- 
stroction  of  tlie  property  by  fire.  Causes 
transferred  on  agreed  statement  of  facta. 
Judgments  for  plaintiff. 

Tbe  two  policies  are  of  the  New  Hampshire 
standard  form  and  are  identical  la  ail  ma- 
terial respects.  No  questions  were  asked  the 
Insured  as  to  bis  titie  to  the  buildings  when 
the  insurance  was  effected,  and  he<  made  no 
representations  in  regard  to  it  at  any  time. 
The  buildings  were  erected  by  the  insured  at 
bis  own  expense  on  land  owned  by  his  wife, 
who  died  before  the  policies  in  suit  were  is- 
sue^ leaving  a  will  which  gave  him  a  life 
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estate  In  tbe  land  apon  wMcb  the  insnred 
buildings  stood.  The  plaintiff  was  occupying 
the  premises  under  his  wife's  will  when  the 
Insurance  was  effected  and  when  the  loss 
occurred,  and  was  described  In  the  polides  as 
the  occupant  thereof. 

The  only  questions  reserved  were  whether 
the  fact  that  the  plaintiff's  title  was  that  giv- 
en by  bis  wife's  will  was  admissible,  and,  if 
admlsdble,  whether  recovery  of  the  Insur- 
ance on  the  buildings  was  defeated  by  the 
fftct  that  the  plaintiff's  title  was  what  it  was, 
instead  of  a  fee  simple.  It  was  agreed  that 
there  should  be  judgment  for  the  plaintiff  in 
each  case  for  the  sum  legally  due  him,  with 
Interest  thereon  from  October  4,  1912,  and 
taxable  costs. 

Martin  &  Howe,  of  Ooncord,  for  plaintiff. 
Kelley  &  Hatcb,  of  Port&montb,  for  defend- 
ants. 

FLTTMMBR,  J.  The  defendants  in  their 
brl^  in  effect  admit  that  the  plaintiff  had  an 
insurable  interest  in  the  buildings.  They 
also  admit  that  be  practiced  no  fraud  upon 
them  In  obtaining  the  insurance,  and  that  the 
buildings  were  totally  destroyed  by,  fire. 
There  Is,  therefore,  no  defense  to  these  ac- 
tions under  the  law  of  this  state. 

[1]  The  statute  relating  to  the  loss  of  prop- 
erty Insured,  as  passed  bj  the  Legl^ture  in 
1885.  is  as  foUows: 

"Id  any  rait,that  maybe  broagbt  in  this  state 
against  an  Insurance  company,  to  recover  for  a 
total  loss  sustained  by  fire  or  other  casualty  to 
real  estate  or  buildings  on  the  land  of  anouier, 
the  amount  of  damage  shall  be  the  amount  ex- 
pressed in  tiie  contract  as  tiw  ram  insured,  and 
no  other  evidence  shall  be  admitted  on  trial  as 
to  the  value  of  the  property  insured :  Provided, 
whenever  there  is  a  partial  destruction  or  dam- 
age to  the  property  Insured,  It  shall  be  the  duty 
of  the  company  to  pay  the  assured  a  sum  of 
money  equaj  to  the  damage  done  to  the  proper- 
ty. And  provided  further,  that  nothing  in  this 
section  shall  be  construed  to  prevent  the  admis- 
sion of  testimony  to  prove  overinsurance  fraud- 
ulently obtained."   Laws  1885,  c  93,  8  2. 

This  section  was  rewritten,  with  only,  ver- 
bal changes,  by  the  commissioners  (Com'rs' 
Rep.  P.  S.  c.  169,  S  6),  and  now  appears  in 
the  Public  Statutes  as  chapter  170,  i  5: 

"If  insured  buildings  are  totally  destroyed, 
tbe  sum  insured  shall  be  taken  to  be  the  value 
of  the  insured's  Interest  therdn,  as  such  Inters 
eat  is  described  in  the  policy,  unless  overinsur- 
ance thereon  was  fraudulenUy  obtained;  if 
they  are  only  partially  destroyed,  the  insured 
shall  be  entitied  to  his  actual  damages,  not 
exceeding  the  sum  Insured." 

This  law  Is  a  part  of  the  contract  of  in- 
surance tbetween  tbe  plaintiff  and  tbe  de- 
fendants. When  the  buildings  were  Insured 
by  the  defendants,  and  the  plaintiff  was  de- 
scribed as  occupant,  they  agreed,  under  tbe 
law  and  by  the  terms  of  their  policies,  that 
the  value  of  his  interest  therein  was  the 
amount  named  in  the  policies,  or  $2,600;  and 
the  only  defense  open  to  the  defendants  In 
case  of  total  loss  was  fraud  in  obtaining  the 


insurance.  In  other  words,  at  ttie  time  the 
Insurance  was  effected,  without  fraud,  the 
damages  for  total  loss  ^were  liquidated.  There 
'being  a  total  loss  and  no  "overinsurance 
fraudulently  obtained,"  tbe  plaintiff  can  re- 
cover "the  amount  expressed  in  the  contract 
as  the  sum  Inaured."  Laws  1885,  a  93.  I  2; 
Barnard  T.  Insurance  Co.,  06  N.  K  401,  29 
Ati.  10S3. 

[2]  Tbe  plaintiff  Is  described  In  tbe  policies 
ss  tbe  occupant  <ft  tbe  premises.  This  ^re 
him  an  insurable  Interest  in  the  property. 
Stone  T.  Insurance  Co.,  69  N.  H.  438,  45  AtL 
286;  Goodall  t.  Insurance  Ca.  25  N.  H.  109, 
186;  WUUams  y.  Insurance  Ca,  107  Mass. 
377,  9  Am.  Rep.  41.  Whether  the  plaintiff 
had  a  life  estate  In  the  premises  Is  of  no  con- 
sequence. The  evidence  of  it  la  tberefore 
Immaterial  and  Inadmlsslbla 

[9]  The  defendants  urge  In  thdr  brief  Outt 
there  was  a  matralal  differenoe  between  the 
property  as  represoited  and  as  It  really  e3dst> 
ed,  and  consequently  that  the  plalnUfl  cannot 
recover.  The  agreed  case  states  spedflcally 
that  no  qoestl(His  were  aiAed  as  to  tbe  plaln- 
tUTs  title  to  tbe  bulldlngB  when  the  Inimr- 
ance  was  effected,  and  that  he  made  no  rep- 
resentations ttt  regard  to  his  title  at  hny 
time.  The  force  of  this  contention  oC  tbe  de- 
fendants li  not  awarent  Tbe  plaintiff  is 
titled  to  reoover  the  fall  amonnt  at  tbo  pol- 
icies. 

Judgments  for  Che  idalntUC  All  ooncarred. 


HUNTINGTON  v.  BAMSDEN  et  aL 
TOWLE  T.  SAME. 
(Supreme  Court  of  New  Hampshire.  BocUnc- 
ham.   Nov.  4.  1914.) 

1.  CUSTOHS  ARD  UsaOES  (S  19*)— EVIDENCB 

OF  ExisTsncB  —  QuAUFicATioirs  OF  Wit- 
nesses. 

In  an  action  for  the  value  of  pew  rights 
in  a  church  which  bsd  been  sold,  witnesses  may 
testify  that  it  was  tbe  usage  of  that  denomina- 
tion that  pewholders  should  have  no  claims  for 
compensation  in  case  of  the  sale  of  tiie  build- 
ing, although  the  witnesses  knew  ot  only  one  or 
two  instancas  of  such  transactlona. 

[Ed.  Note.— For  other  cases,  see  Gustoma  and 
ITs^i^ges,  Cent  Dig.  ||  41-^8,  4S.  46;  Dec.  Dig. 

2.  Appeal  and  Ebrob  ^  996*)— Bbvibw  — 
Weight  of  Evidence. 

The  soundness  of  the  logic  by  whleh-'Wit- 
neeses  sought  to  establish  tbe  oontinnance  of  a 
usage  testified  to  by  them  affects  only  the 
weixht  of  their  testimony  and  is  solely  tor  the 
trial  court. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3907;  Dec^  Dig.  i  995.*1 

8.  BKuaiotni  SocnmzB  (|  26*)  —  Paws  — 

Rights  of  Holdkbs—Usagb. 

The  right  of  a  pewholder  in  a  church  is  a 
mere  right  of  occupancy  during  church  aen'icea, 
and  is  subject  to  the  usages  and  customs'of  tiie 
denominatioB  granting  It,  In  the  absence  of  an 
agreement  inconsistent  with  such  ussge. 

[Ed.  Note.— For  other  cases,  see  Religious  So* 
cieties,  Cent  Dig.  ||  16d-l70;  Dec.  IMg.  | 
26.*1 
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^  CusiovB  Atm  UsAon  (|  7*}— Bbjl6onable- 

IfESS. 

The  usage  of  a  denomination  that  when  a 
meetinxhonse  is  sold  the  rights  of  pewholders 
terminate,  withoat  ri^ht  of  compensation,  is  a 
reasonable  one,  since  it  is  similar  to  the  recog- 
nised rules  that  such  rights  terminate  if  the 
building  decays  or  is  burned. 

lEd.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {  7;  Dec.  Dig.  fi  7.*] 

6.  BEUGI0U8  SOCIETIBS  {|  31*}— ACTIONB  BT 

OB  Against— Finiunqs  bt  Goi7HI— Gbneb- 

AX.  FiNDIRO. 

In  an  action  for  the  value  of  pew  ri^ts  in 
•  meetinghouse  which  had  been  sold,  a  general 
finding  b;  the  trial  court  that,  if  the  usane  of 
the  denomination  could  bar  the  right  of  plain- 
tiftfl.  tfaere  should  be  Judgment  for  defendants, 
includes  a  finding  that  the  pewholders  bad 
knowledge  of  the  usage,  if  such  knowledge  was 
essential  to  bar  recovery  by  them,  where  the 
evidence  supports  that  finding. 

[Ed.  Note.— For  other  cases,  see  Religions  So- 
cieties.  Cent  Dig.  $S  199-207;  Dec  Dig.  |  81.*] 

Transferred  from  Superior  Court,  Rocklng- 
ham  County ;  Sawyer,  Judge. 

Separate  actions  by  Esther  A.  Huntington 
and  by  Bessie  B.  Towle  against  William 
Ramsden  and  others.  On  transfer  from  the 
superior  court.  Judgments  directed  tor  de- 
fendants. 

Assumpsit,  to  recover  the  valu'e  of  certain 
pew  rights.  The  following  findings  and  rul- 
ings were  made: 

The  defeudanta  are  the  trustees  of  the 
Methodist  Episcopal  Society  of  Newmarket, 
having  succeeded  to  the  trusteeship  held  in 
1871  by  John  M.  Towle  and  others,  and  to 
the  title  acquired  by  the  latter  to  certain  real 
estate  In  Newmarket  Upon  this  tract  the 
trustees  of  1871  erected  an  edifice  for  the  so- 
ctety's  use  as  a  meetinghouse.  Owing  to  the 
financial  condition  of  the  socielT  at  that 
time,  it  was  deemed  necessaiy  to  sell  pews, 
and  many  were  disposed  of  by  anctlon,  each 
purchaser  recelTlng  a  deed  signed  by  the 
trustees,  in  the  following  form : 

"Be  it  known  that  ,  in  consideration  of 

  dollars,  is  proprietor  of  pew  numbered 

 In  the  new  meetinghouse  of  the  Metho- 
dist Episcopal  Society,  in  Newmarket.  N.  H.. 
subject  to  the  rights  of  said  society  and  to  tlw 
usages  and  discipline  of  the  Uethodiat  Bpisco* 
pal  Church." 

John  M.  Towle  bought  pew  39,  and  Martha 
8.  Towle  bought  pew  43.  The  r^hts  in  those 
two  pews  are  now  Tested  In  the  plaintiffs. 

In  1907  the  society  had  become  so  poor 
that  It  met  its  expenses  witl^  difflculty,  and 
tbertfore  roted  to  federate  with  the  Congre- 
gational Church.  The  defendant  Ramsden, 
became  pastor  of  the  federated  churchea 
March  4,  1912,  the  trustees.  In  accordance 
with  a  TOte  of  the  society,  sold  and  conveyed 
the  church  property  for  $5,000.  The  society 
has  not  disbanded,  but  maintains  its  organi- 
zation in  its  integrity.  The  funds  received 
from  the  sale  of  the  meetinghouse  and  lot  are 
invested  In  the  name  of  the  trustees.  Noth- 
ing has  been  paid  to  any  pewhoUler  tor  the 
Idbs  of  rights  as  proprietor. 


Subject  to  the  tdalntUfs*  exception,  the  de- 
fendants were  permitted  to  introduce  testi- 
mony of  several  Methodist  clergymen  of  long 
service  and  large  experience,  some  of  whom 
had  been  presiding  elders,  tending  to  estab- 
lish "usage"  of  the  Methodist  Episcopal 
Church  In  cases  where  pews  are  held  by  pro- 
prietors. From  met  testimony.  It  was  found 
to  be  the  usage  that  pews  are  free  whenever 
possible ;  and  in  cases  where  it  Is  impossible, 
proprietary  interests  are  sold,  which  cease 
without  right  of  compensation  if  the  meeting- 
house be  disposed  of. 

The  Methodist  den<»nination  publishes  a 
volume  entitled  "Discipline,"  which  defines 
the  "doctrines  and  dlsdpline  of  the  Methodist 
Episcopal  Church."  Copies  published  in  1872 
and  1876  were  introduced  in  evidence,  and 
particular  extracts  therefrom  were  read. 
From  this  evidence  it  was  found  that  the 
volume  does  not  cover  the  usages  of  the 
church  BO  far  93  pr<vrietar7  ItihCierests  In 
pews  are  concerned,  and  that  there  are  no 
o£QciaI  written  rules,  regulations,  or  memo- 
randa whlcdi  disclose  such  usages.  The  Book 
of  Discipline  Includes,  among  other  things, 
the  rules  of  the  church  which  apply  to  free 
pews,  the  title  of  meetlnghotises  and  other 
church  property,  and  the  character  and  dis- 
position of  funds  and  property  of  the  church 
or  society. 

The  court  ruled  as  follows:  (1)  By  bring- 
ing this  action,  the  pewholders  have  elected  to 
treat  the  sale  of  the  meetinghouse  as  valid: 
(2)  The  proprietorship  of  a  pew  Is  subordinate 
to  the  title  of  the  trustees,  and  carries  with  It 
the  right  to  occupy  the  pew  so  Jong  as  the 
title  to  the  meetinghouse  remains  In  the  trus- 
tees and  it  is  used  as  a  place  for  gathering 
of  members  0^  the  society  for  religious  and 
church  purposes,  and  no  longer.  @)  The  so- 
ciety cannot  sell  the  meetinghouse,  and  so 
deprive  the  pewowners  of  the  benefit  of  their 
proprietary  rights,  without  compensation 
therefor,  unless  it  is  because  of  the  usage  and 
discipline  of  the  Methodist  Episcopal  ChurcOi. 

If  the  testimony  of  the  cler^  was  compe- 
tent to  prove  the  usages  of  the  church,  and  If 
such  usages  and  discipline,  or  ^ther  of  them, 
can  bar  the  plaintiffs*  right  to  compensation 
for  the  loss  of  their  pr<vrietaE7  interests  in 
their  pews»  then  there  Is  to  be  a  verdict  and 
Judgment}  for  the  defendants;  otherwtee, 
there  Is  to  be  a  verdict  and  Judgment  for 
each  plaintiff  in  the  sum  of  $100. 

Hughes  &  Doe,  of  Dover,  for  plaintiffs. 
Eastman,  Scammon  &  Gardner,  of  Exeter*  for 

defendants. 

PEASLEE,  J.  This  case  presents  questions 
touching  the  rights  of  pewholders  in  the 
Methodist  Episcopal  Church.  It  appears  that 
it  had  become  Impracticable  for  the  society 
of  that  denomination  In  Newmarket  to  longer 
attempt  to  maintain  services  In  Its  own 
church  edifice.  ProTlslm  had  been  made  for 
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services  elsewhere,  and  after  the  charch  had 
stood  tmoccnpled  for  five  years,  it  was  sold 
by  the  society.  Thereupon  two  pewlioldets 
brought  snlt  to  recover  the  value  of  their 
pewholding  rights. 

[1]  Subject  to  exception,  several  witnesses 
testlfled.  in  effect,  that,  according  to  the 
usage  or  custom  of  the  Methodist  Episcopal 
Church,  when  the  church  edifice  is  sold,  the 
pewholders  hare  no  claim  for  compensation. 
Objection  Is  made  to  this  evidence  upon  the 
ground  that  the  witnesses  did  not  know  <tf 
more  than  one  or  two  Instances  where  BU(di 
tranaactkma  bad  takoi  place. 

"It  has  sometimes  been  said  that  a  witness 
to  a  trade  usage  may  state  only  «peo{/£o  •n- 
atancet,  or  must  at  least  mention  .one  or  more 
in  support  of  his  statement  of  the  general  prac- 
tice. This  notioii  It  traoeable  to  some  remarks 
of  Lord  Manstield  and  later  jiidgeB,  which  do 
not  justify  it.  There  have,  indeed,  been  Judges 
who  have  refused,  on  all  the  facts  of  a  case,  to 
credit  testimony  to  usage,  which  could  not  ad- 
duce instances  In  verificatiou,  But  there  is  no 
rule  of  exclusion.  The  usage  is  Itself  a  fact, 
and  the  opinion  rule  does  not  treat  such  testi- 
mony as  an  inference  from  data  which  can  be 
adequately  stated  without  the  inference."  S 
Wig:  Bt.  I  1954. 

[2]  Argument  is  also  advanced  to  show 
that  the  logic  by  which  the  witnesses  at- 
tempted to  Justify  the  continuance  of  the 
usage  Is  nnsoond.  But  this  is  immaterial 
hene.  It  bears  upon  the  weight  to  be  given 
to  the  testimony  that  tlje  usage  ezisted,  and 
.that  matter  was  passed  upon  finally  in  the 
superior  court. 

[8]  Upon  this  evidence,  the  court  found  as 
a  fact  that  it  is  the  usage  of  the  Methodist 
Church  that  proprietary  Interests  in  pews 
cease,  without  right  of  compensation,  when 
the  meetinghouse  is  sold.  Taking  this  find- 
ing as  a  basis,  a  verdict  was  found  for  the 
defendants.  This  was  In  effect  a  ruling  that 
the  pewholders*  rights  are  limited  by  the 
usages  of  the  denomination  with  which  he 
aflSllates. 

The  right  is  not  owner^p  of  real  estate. 
It  has  been  said  that  it  Is  as  accurately  de- 
scribed as  pew  tenancy,  as  pew  ownership. 
Jones  V.  Towne,  58  N.  H.  462,  464.  42  Am. 
Rep.  602 ;  First  Presbyterian  Society  Bass. 
68  N.  H.  333,  337.  44  AtL  485.  But,  since  It 
Is  a  mere  right  to  occupancy  at  times  of  pub- 
lic religious  service,  it  may  be  doobted  wheth- 
er It  is  entirely  accurate  to  describe  it  as  a 
tenancy  at  all.  It  is  limited  by  the  usages 
and  customs  of  the  particular  denomiuatloii 
granting  it  If  no  particular  -usages  ^re 
shown,  the  common  law  gives  the  pewholder 
certain  rights  in  the  evoit  of  the  sale  of  the 
house,  or  Its  being  put  to  other  uses.  Ayl- 
ward  r.  O'Brien,  160  Mass.  118, 127,  35  N.  E. 
313,  22  Xi.  B,  A.  206.  In  the  case  just  dted, 
as  In  others,  the  conrt  deemed  it  of  conse* 
quence  to  p<^t  out  that  no  usages  of  the  de- 
nominatloii  varying  the  common-law  rule  had 
been  shown.  Indeed,  it  seems  to  be  generally 
conceded  that,  fnan  the  peculiar  nature  of 
the  idation  of  the  parties,  the  usage  oi  the 


denmainatlon  controla    See  Uvingston  ▼. 

Church,  45  N.  J.  Law,  230. 

"The  terms  'custom'  and  'usage'  are  often 
used  indifferently.  Their  true  office  is  to  inter- 
pret the  otherwise  Indeterminate  tntentions  of 
parties,  and  to  ascertain  the  nature  and  extent 
of  their  contract,  arising  not  from  express  etipu' 
latioQ,  but  from  mere  implications  and  pre- 
sumptions and  acts  of  a  doubtful  and  equivocal 
character.'  2  Or.  Ev.  |  251.'*  Jewell  r.  BaO- 
way,  65  N.  H.  84,  94. 

He  who  buys  a  pew  buys  as  much  r^bt  ooly 
as  the  established  and  known  cnstoms  of 
that  denomination  give.  If  there  be  a  cns- 
tom,  It  Umlts  his  right,  in  the  absence  of  an 
express  agreement  inconsistent  with  such 
limitation.  There  was  no  such  agreement 
her&  On  the  cratrary,  his  right  Is  declared 
to  be  subject  to  the  rUcbte  of  the  society ; 
and  this  must  include  all  that  the  customs 
of  the  denomlnaticm  give  to  the  society. 

[4]  The  limitation  here  claimed  is  not  an 
unreasonable  one.  It  differs  In  degree  only 
from  those  frequently  recognized.  If  tbe 
church  edifice  decays,  the  pewholder'a  right 
is  gone.  Howe  v.  Stevens,  47  Vt  262.  And 
so  if  the  building  Is  burned.  The  reason  is 
that  it  is  Implied  in  the  grant  that  his  right 
continues  only  so  long  as  the  building  exists 
and  is  fit  for  the  c<mtemplated  use.  So,  too. 
if  services  are  abandoned,  he  cannot  compel 
a  renewal  of  them.  There  seems  little  differ- 
ence in  principle  between  the  decay  of  tbe 
building,  rendering  the  further  holding  of 
services  impracticable,  and  tbe  decadence  of 
the  society,  rendering  payment  for  conduct- 
ing the  services  Impossible  of  iKrformajice. 
In  either  event  the  situation  Is  such  that  the 
substance  of  his  right  Is  gone.  Fassett  t. 
Parish,  19  Pick.  (Mass.)  361.  His  right  con- 
sists In  the  use — tbe  occupancy  of  the  pew 
during  religious  services.  If  this  Is  lost  by 
the  decay  of  the  building,  the  general  com- 
mon law  Is  that  the  society  may  dispose  of 
what  Is  left  without  compensation  to  the 
pewholder.  Wentworth  v.  Parish,  3  Pick, 
(^iass.)  344.  There  seems  to  be  some  sense  In 
the  Methodist  practice:  That  a  like  coarse 
may  be  pursued  as  to  the  still  serviceable 
building  In  the  event  of  the  decay  of  the 
society.  Hie  underlying  reason  ia  the  same 
in  each  Instance. 

It  has  been  decided  In  this  state  that  the 
society  may  move  tbe  church  to  a  new  loca- 
tion. If  changes  In  population,  or  in  the  creed 
of  the  Immediate  neighborhood,  make  the 
change  advisable.  FUher  v.  Glover,  4  N.  H. 
'180;  The  chai^  may  render  the  right  to 
occupy  tbe  pew  valueless  to  its  holder,  yet 
he  has  no  remedy.  This  condnsion  is  put 
upon  the  ground  tliat,  npon  the  whole,  the 
method  pursued  is  tbe  reasonable  way  to  con- 
duct the  affairs  of  the  didrcb  and  that  Is 
all  the  pewholder  can  demand. 

[5]  The  question  whether  the  usage  must 
be  known  to  the  person  son^t  to  be  diazged 
with  Its  Umltatlons  does  not  arise  In  this 
case.  The  general  finding,  that  If  the  usage 
con  bar  tbe  plaintiffs  there  is  a  verdict  tor 
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tbe  defeodante.  Includes  a  finding  of  all  the 
facto  necessaiy  to  sostaln  such  a  tesnlt  whldi 
Oie  evidence  warrants.  Tbe  facts  that  one 
of  tli«  original  pewholders  was  a  trustee  of 
tbe  diaixdi  and  that  the  other  was  his  dant^i- 
ter  la  Mxne  evidence  to  aai^rt  a  finding 
that  tber  knew  the  general  usage  of  tbe 
chnrdi.  If  as  matter  of  law  sneh  knowledge 
was  easentlal.  It  Is  to  be  presumed  that  tbe 
fkct  was  found  as  one  of  those  up<m  whldi 
tbe  announced  ccmdudon  was  based. 

Prran  what  has  already  been  said,  It  fid- 
lows  that  It  Is  unnecessary  to  consider  wheth- 
er tbe  express  contract  to  be  governed  by 
tbe  "usages  and  discipline"  of  the  church  ap- 
plies only  to  usages  declared  by  tbe  governing 
body  of  the  denomination.  If  the  stipulation 
Is  to  be  limited  as  claimed,  the  contract  is 
silent  upon  tbe  subject  of  usage  In  general, 
and  the  rights  of  tbe  parties  as  affected 
thereby  are  determined  by  general  lesnal 
prlDciplea. 

■  Judgment  for  the  defendants.  All  con- 
curred. 


ROLLINS  T.  ROLLINa 

(Sd^mom  Court  of  New  Hampshire.  Strafford. 

Nov.  4,*lfil4.) 

L  BXECim>BS  AND  Adminibtbatobs  (I  210*) 
— "ClAIU  AqAINST  BSTATK"— SETTUUfKH'^ 

Statutoet  Pbovisionb. 

Tbe  claim  of  a  widow,  acting  as  admbi- 
istratrix  of  the  estate  of  her  husband,  to  a 
part  of  a  bank  deposit  standing  in  his  name  is 
a  "claim  against  his  estate,"  within  Pub.  St 
1901.  c.  188,  S  12,  requiring  the  judge  of  pro- 
bate, after  notice,  to  liquidate  all  claims  due 
to  the  administrator;  and,  where  proper  notice 
has  been  given,  her  claim  most  be  adjusted  in 
the  settlement  of  her  account,  though  her  ap- 
poiptment  as  administratrix  suspended  her 
right  action  against  the  estate,  and  though, 
in  the  absence  of  any  statnt&  ttie  claim  of  an 
administrator  can  be  adjusted  only  by  his  re* 
tirement  from  office  and  the  appointment  of  an 
indifferent  person  to  reiHrewnt  the  estate. 

[Ed.  Note.— For  other  casss,  see  Executors 
and  Administntcaa,  Cent.  Dig.  1 360;  Dee.  IMg. 

1 219.*  -mm* 

For  other  definitions,  see  Words  snd  Phrases, 
First  and  Second  SuleB,  Claim  Agabist  Es- 
tate.] 

2.  EXBCDTOaS  AHD  ADKINIflTBATOBS  (|  72*)  — 

CtAiif  OF  Advinibtbatob  Aoainbt  Es- 
tate—SnTLBaiEHT—EBTOPPrL. 

That  the  administratrix  of  her  deceased 
husband  inventoried,  as  a  part  of  the  estate,  a 
bank  deposit  standing  In  his  name,  while  she 
daimed  to  own  a  part  thereof,  is  not  conclusive 
against  her  title. 

lEd.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  |  821;  Dec. 
Dig.  I  72.*] 

Transferred  from  Superior  Coort,  Strafford 

County;  Branch,  Judge. 

BlU  in  equity  by  Mary  T.  Rollins  against 
Ell  Rollins.  Ruling  transferred.  Case  dis- 
charged. 

The  plaintiff  la  the  widow  of  Albert  B. 
RiAlins  and  administratrix  of  his  estate.  The 
defendant  la  Albert's  father  and  the  only 


person  entitled  to  share  his  estate  besides 
the  plaintiff.  At  Albert's  decease,  tbere  was 
a  deposit  of  $4,018^  to  his  credit  In  tbe 
Rochester  Loan  &  Banking  Company,  which 
was  inventoried  by  the  administratrix  as 
part  of  his  estate,  although  it  was  in  fact  the 
Jcdnt  accumulation  of  tbe  earnings  of  her- 
self and  Albert  One-third  of  the  deposit 
was  the  product  of  her  labor ;  and  this  sum, 
although  deposited  in  Albert's  name,  was  not 
a  gift  or  loan  to  him.  Upon  these  facts,  tbe 
court  (Branch,  J.)  found  that  Justice  requir- 
ed that  the  plaintiff  sbonld  be  allowed  to 
deduct  the  amount  contributed  by  her  before 
a  distribution  to  the  defendant  as  beir  at 
law;  but  up<m  the  ground  that  tbe  plain- 
tiffs remedy  lay  In  tbe  probate  court  it  was 
ruled,  as  matter  of  law,  that  the  bill  could 
not  be  maintained,  and  tbe  question  present- 
ed by  this  ruling  was  transferred  from  tbe 
February  term,  1914.  oC  the  superior  court 

Lawrence  T.  BfcGUl.  of  Rochester,  for  plain- 
tlfC.  Ernest  B.  Fcdsom,  of  Dover,  for  defend- 
ant 

PLUMUBR.  J.  [13  ^  niling  of  the  sn- 
perior  court  was  correct  If  tbe  plaintiff's 
contention  as  to  her  owninhip  in  the  fnnd 
standing  In  the  name  of  h«r  Intestate  does 
not  describe  a  drtt  ot  the  estate,  it  is  at 
least  a  claim  against  it  Her  dalm  Is  that 
so  mucA  of  the  money  now  in  her  hands  as 
administratrix  is  her  property  and  not  that 
of  the  estate.  The  appointment  of  the  plain- 
tiff as  administratrix  snspoided  her  right  of 
action  against  the  estate.  Preston  v.  Cutter, 
64  N.  H.  461,  467.  468,  18  Att.  874.  Tbe  ad- 
ministrator, claiming  adversely  to  the  es- 
tate^ cannot  at  the  same  time  represent  tbe 
estate^  If  no  provision  were  made  1^  stat- 
nt^  such  a  <daim  by  an  administrator  could 
be  adjudicated  only  by  his  retirement  from 
office  and  tbe  appointment  of  some  Indifferent 
person  to  represent  the  estate.  The  statute, 
howevw.  meets  tbe  situation  by  providing 
that: 

"The  Judge  [of  probate],  after  due  notice, 
shall  liquidate  and  adjust  all  debts  and  claims 
due  to  the  admbdstrator."   P.  a  c.  ISO.  f  12. 

In  1822  this  provision  read: 

"Demands  due  from  a  person  deceased  to  so 
executor  or  administrator  shall  be  liquidated 
and  adjusted  by  the  judge,  and  credited  the  ex- 
ecutor or  administrator  in  the  account  of  ad- 
ministration." Laws  1822,  c  81,  I  7;  Laws 
(Ed.  1830)  p.  835. 

In  the  revision  of  1842  tbe  word  "de- 
mands" was  changed  to  the  language  now 
found  In  the  statute,  "debts  and  claims."  B. 
3.  c  160,  I  0;  Com'rs'  Rep.  R.  S.,  c.  162,  |  9. 

If  the  contention  of  the  plaintiff  that  her 
dalm  Is  not  a  debt  were  material  under  the 
law  of  182&,  It  Is  of  no  force  under  the  law 
as  It  has  stood  for  over  70  years. 

"It  was  the  duty  of  the  Judge  of  probate  to 
examine  and  adjust  the  private  personal  elaim 
of  the  admhiistratriz."  Perkins  v.  PerUns.  68 
N.  H.  405,  406. 
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Proper  notice  having  been  given,  tbe  plain- 
tiff's contention  will  be  adjusted  In  the  set- 
tlement of  her  administration  account. 

[2]  The  fact  tbftt  the  whole  sum  was  in- 
ventoried as  part  of  the  estate  of  the  deceas- 
ed Is  not  conclusive  against .  the  plalntlfTs 
tltla  It  would  seem  to  have  properly  been 
80  inventoried,  as  property  cohilng  to  the 
hands  of  the  admlnlatratrlx  by  virtue  of 
her  appointment  If,  upon  settlement  of  the 
account,  one-third  thereof  is  found  to  belong 
to  the  plaintiff  rather  than  to  the  estate  she 
will  be  allowed  therefor  in  her  account  pre- 
cisely as  If  some  third  person  had  proved 
title  to  it  and  talcMi  it  out  of  the  estate^ 

Case  discharged.  All  concur. 


KBnrSTONB  BLEVATOB  ft  WABEHOUSB 
CO.  V.  PENNSYLVANIA  B.  OO. 
(Supreme  Conrt  at  Pennaylvanla.   July  1* 

GoifTBAOTS  (i  349*)— AcnoN  roa  Bxasohi^u 

OpKPXnaATION— EVIDINCS. 

In  a  grain  elevator  company's  action 
ogafnat  a  railroad  company  for  compensation  for 
services -in  loading  and  unloading  cars  at  its 
elevator,  pursuant  to  a  contract  binding  the  de- 
fendant to  pay  a  reasonable  compensation  there- 
for, evidence  of  profits  derived  from  their  busi- 
ness by  the  plaintiff  company  and  its  stock- 
holders was  properly  excluded  as  immaterial  to 
the  question  of  what  constituted  a  reasonable 
compensation.  » 

[EJd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SI  1096, 1781-1784, 1788-1798, 1809, 
lSll-1814,  1817, 1818;  Dec  Dig.  |  849.^1 

Appeal  from  Conit  <d  Comnum  Pheaa,  tWl- 
adelphla  Ooonty. 

ABBompslt  by  tile  Keystone  ESevator  ft 
Warehouse  Company  against  the  Pennsyl- 
vania Ballioad  Company,  on  oral  agreement 
tm  servloee  rendered.  From  judgment  for 
plalntur,  defendant  appeals.  Affirmed. 

From  the  record,  It  appeared  that  plaintiff 
rented  from  defendant  a  grain  elevator  and 
appurtenances  at  a  stipulated  yearly  rent; 
that  on  March  1, 1909,  plaintiff  and  defendant 
made  an  oral  agreement  that  defendant 
should  do  tbe  necessary  shifting  of  cars  to 
and  from  the  elevator;  that  plaintiff  would 
make  reasonable  efforts  to  secure  traffic  for 
defendant,  would  furnish  manual  labor  to 
toad  and  unload  the  cars  of  defendant  at  the 
elevator,  would  pay  the  operating  expenses 
of  the  elevator  and  collect  for  defendant 
freight  and  charges  on  all  traffic  delivered  at 
the  elevator,  In  consideration  of  which  de- 
fendant agreed  to  pay  plaintiff  a  just  and 
reasonable  sum  for  each  ton  of  grain  and 
merchandise  handled  by  it  through  the  ele- 
vator. The  parties  acted  under  this  oral 
agreement  until  April  30,  1910,  when  it  was 
terminated  by  mutual  consent  The  plaintiff 
demanded  of  defendant  35  cents  for  each  ton 
of  merchandise  liaudled  by  plaintiff  during 
the  existence  of  the  agreement.  As  calculat- 
ed by  plaintiff,  the  amount  due  was  $42,628. 


Defendant  paid  plaintiff  «2S^.19,  being 
the  amount  according  to  defendant's  calca- 
lations,  which  it  admitted  to  be  due,  and 
which  it  claimed  was  the  actual  cost  to  plain- 
tiff of  performing  the  services  rendered. 
Plaintiff  claimed  to  recover  the  balance,  with 
interest.  Other  facts  appear  in  the  following 
opinion  -of  the  court  sor  ezceptiaiu  to  tbe 
referee's  report: 

The  plaintiff  established  its  case  by  proving 
in  the  usual  way  that  its  services  were  reason- 
ably worth  35  cents  a  ton,  and  the  learned  ref- 
eree found  that  that  was  a  reasonable  charge. 
The  defendant  did  not  offer  testimony  to  con- 
tradict these  witnesses,  bat  offered  to  prove  that 
one  Miller  owned  93.6  per  cent  of  the  stock  of 
the  plaintiff  company ;  that  he  was  one  of  the 
partners  in  the  firm  of  L.  F.  Miller  ft  Sons, 
grain  dealers ;  that  be  was  also  an  owner  of  a 
patented  process  for  cleaning  grain  used  in  the 
elevator  of  tbe  plaintiff  company;  and  that  in 
all  of  these  capacities  he  derived  large  profits. 
The  offers  are  stated  at  length  in  the  report 
of  the  learned  referee.  Tbe  learned  referee  re- 
fused to  admit  these  offers  of  proof. 

The  court  is  of  opinion. that  in  tbe  present 
action  the  defendant  cannot  be  permitted  to  go 
behind  the  corporate  enti^  of  tbe  plaintiff  com- 
pany and  inqaire  into  the  profits  derived  by 
that  comi^uiy  or  its  stockholden  from  other 
sources.  The  one  qmstion  to  be  determined  by 
the  referee  was :  What  were  tbe  services  of 
the  plaintiff  company  reasonably  worth?  In 
this  action,  the  value  of  the  services  rendered 
by  the  plaintiff  must  ba  determined  without  re- 
gard  to  the'  profits  which  the  plaintiff  derive* 
from  other  sources.  If  the  plaintiff  or  its  stock- 
holders were  operating  at  a  loss  or  were  deriving 
very  small  profits  from  their  busiDesB,  tbe  serv- 
ices rendered  by  them  to  the  defendant  company 
would  not  be  worth  more  on  that  account  So 
the  foct  that  they  are  making  profits  in  their 
husiness  doea  not  affect  the  value  of  the  services 
rendered  to  tiie  defendant  This  court  must  re- 
gard tbe  present  case  in  the  same  way  as  It 
wonld  consider  anv  other  action  in  assnmpait 
to  recover  the  value  of  services  rendered  or 
goods  sold  and  delivered.  It  cannot  attempt  to 
fix  the  prices,  which  the  plaintiff  ought  to  nave 
chari^,  in  any  other  manner  than  by  hearing 
testimony  from  persons  having  knowledge  of  the 
business  and  of  similar  serviMs  and  stating 
what  the  reasonable  market  nhie  of  such  wetv- 
ices  is. 

Argued  before  FEIAj,  C  J.,  and  BROWN, 
MESTBSZAT,  POTTER,  and  MOSCHZIS- 
KEB.  33, 

John  Hampton  Barnes,  of  PbHadelpbla,  for 
appellant  H.  Hampton  Todd,  of  Philadel- 
phia, for  appellee^ 

PER  CURIAM.  The  Jadgment  Is  affirmed 
on  the  opinion  of  the  learned  Judge  of  the 
common  pleas. 


FOLLHEB  T.  PBNNSYIiYANIA  B.  Ca 

(Snpreme  Conrt  of  Pennsylvania.   Jnly  V 
1914.) 

1.  RaILBOAOS  (8  827*)- ACCIDBKT  AT  Cboss- 
INO— DUTT  OF  TbAVBLEB. 

The  imperative  rule  that  a  driver  about 
to  cross  a  railroad  track  mast  stop,  look,  and 
listen  is  as  much  for  the  protection  of  passen- 
gers on  the  train  as  for  tbe  travelers. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  16  1043-1056;  Dec.  Dig.  |  S27.*l 
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2.  Razlboads  (I  328*)— AooiDUiT  AT  Obom- 

iNo— Duty  or  Tbavkleb. 

Where  a  driver  cannot  see  from  hU  seat 
in  a  vehicle  at  a  railroad  crosBlng,  he  must  go 
out  and  walk  to  a  place  where  he  can  see. 

[Ed.  "Note.— For  other  caBea»  see  BailroadH. 
Gent.  Dig.  |i  1057-1070;  Dec.  Dig.  1  328.*] 
8.  Raizmadb  (f  348*)— Accidents  at  Gboss- 

ING — CONTBIDUTOET  NeGLIQENCI:. 

In  an  action  for  personal  Injuries  to  plain- 
tiff in  an  automobile  struck  by  a  train  at  a 
crossing,  evidence  held  to  show  plaintifl  guilty 
<^  con  Abatory  negligence. 

[Ed.  Note.— For  other  casea,  see  Bailroadi, 
Cent  Dig.  K  1138-llSO;  Dee.  Dig.  S  848.*] 

Appeal  from  Court  of  Common  Fleas, 
l^orthiimberlaiid  Goiint7' 

Action  by  Lewis  I*  Follmer  against  tbe 
FennsylTania  Bailroad  Company.  Judgment 
for  defendant,  and  plaintiff  m^peals.  Af- 
firmed. 

Argued  before  FELL,  a  J.,  and  BROWN. 
HESTRGZAT.  ELHIN,  and  HOt»0HZIS- 
EER,  JJ. 

a  R.  Savidge,  of  Sunbury,  and  WUUam  H. 
Hackenberg,  of  HlUon,  for  appellant  J. 
Simpson  KUne  and  George  R.  Retmenanyder, 
both  iA  Siintniry,  for  appellee. 

FELL,  O.  J.  On  one  side  of  the  borough 
street  on  which  the  plaintiff  was  riding  in 
an  automobile  with  members  of  his  family, 
his  view  of  the  defendant's  road  south,  in  the 
direction  from  which  a  train  was  coming, 
was  cut  off  by  factory  buildings  and  a  high 
board  fence  until  a  point  was  reached  at  the 
end  of  the  fence,  14  feet  from  the  first  track. 
On  the  QKLce  Interrenli^  betweto  the  fence 
and  the  track  there  was  a  watch  box,  4% 
f^  square,  that  stood  one  foot  and  a  half 
from  the  fence.  Beyond  this  box  there  was 
an  anobstructed  view  south  of  several  hun- 
dred feet  The  plaintiff  had  crossed  the  rail- 
road at  this  place  almost  daily  for  many 
years,  and  he  bad  full  knowledge  of  the  situa- 
tion and  of  its  danger.  When  the  antomo- 
bUe  was  54  feet  from  the  first  tra^.  it  was 
stf^ped,  and  the  plaintiff,  after  llstoilng  for 
a  train,  directed  the  chanflenr  to  go  on. 
When  about  10  feet  from  tiie  first  tnuft,  he 
beard  a  warning  cry  from  some  one  on  the 
street,  and  In  locking  south  he  saw  a  train 
anproa^hli^  on  the  second  trac^  and  he 
Jumped  from  his  seat  Before  the  automobile 
was  sttvpedj  It  ran  to  the  first  track  and 
across  it  and  across  the  space  seven  feet 
wide  between  tbA  tracks  and  the  frrat  end  of 
its  frame  and  one  of  its  fuiders,  and  its 
radiator  came  in  contact  with  the  engine. 
The  automobile  was  not  OTOtnmed,  but  be- 
cansB  of  4he  Impact  with  the  engine,  or  be- 
cause the  chauffeur  reversed  it  It  ran  back, 
and  the  plalntUT  was  knocked  down  and  run 
over  by  it  A  verdict  was  directed  for  the 
defendant  on  the  ground  <tf  the  plalntUT's  con- 
tributory negligence. 

[1]  Ttie  rule  established  by  North  Penna. 
R.  R.  Ca  V.  HeUeman,  49  Pa.  60,  88  Am.  Dec. 


482,  and  Penna.  R.  R.  Oo.  t.  Bealey  78  Pa.  G04, 
18  Am.  Rep.  763,  that  a  4xav^r  about  to 
cross  a  railroad  track  roust  stop,  look,  and 
listen  Is  an  imperative  and  unbending  rule  of 
law  founded  oh  pnbUc  policy  tor  the  pro- 
tection of  passaigers  in  trains  nvAta  as  much 
as  of  travelers  on  the  ordinary  highways,  and 
compliance  with  this  rUle  must  be  ad<V)ted  In 
good  faith  for  4he  accomplishment  of  the 
end  in  view.  Ely  t.  Railway  Co.,  iJBS  Pa. 
233,  27  AtL  87a 

[2]  When  a  driver  cannot  see  from  his  seat 
In  a  vehicle,  be  must  get  out  and  walk  to 
where  he  can  seei  Klnter  v.  Railroad  Co.,  201 
Pa.  497,  M  Atl.  276,  93  Am.  St  Rep^  795; 
IfankewloE  y.  Railroad  Go;  214  Fa.  886,  63 
Aa604. 

[I]  ThB  plaintiff  atcftfpeA  where  he  knew  he 
conld  not  see  a  train  south  of  the  street  on 
which  he  was  riding,  and  then  went  on  with- 
out exercising  the  slightest  care.  The  incon- 
venience or  difficulty  In  stopping  after  he 
passed  the  watch  box  did  not  relieve  him 
from  the  duty  the  law  exacted  of  hfpt,  nor 
is  it  a  valid  excuse  that  he  was  committed 
to  the  act  of  crossing  before  he  saw  the 
train.  His  negUgeuce  was  in  attempting  to 
cross  without  first  looking  at  a  place  where 
he  could  see. 

The  judgment  to  affirmed. 


OBEBN  V.  WEST  PENN  BTS.  CO. 
(Sopxeme  Court  of  PenhsylvaDia.   July  1, 

1.  EucTBioxTT  (1 14*)— Cabs  xh  Use. 

A  company  employing  electrtcity  while 
l)ound  to  the  highest  degree  of  care  to  avoid  in- 
Jury  to  any  one  liable  to  come  in  contact  with 
its  chafed  wires  is  under  no  obligstion  to  so 
safeguard  Its  vires  that  by  no  possibility  can 
injury  result  therefrom. 

[Ed.  Note.— For  other  cases,  see  Electridty, 
Cent  Dig.  i  7;  Dec.  Dig.  1 14.*] 

2.  ELICTBIOITT  (I  19*)— INJUBIES'TO  IlfTANT 

—Btidbmcb— Nonsuit. 

In  an  action  to  recover  for  injuries  to  an 
infant  by  taking  hold  of  a  copper  wire  charged 
with  electricity,  a  nonsuit  is  properly  entered, 
where  he  had  found  in  the  street  a  spool  of 
copper  wire  not  belonging  to  defendant,  to 
which  he  attached  a  atone  and  threw  it  over 
defendant's  uninsulated  feed  wire  and  was  in- 
jured by  taking  bold  of  the  wire. 

l[Ed.  Note.— For  other  cases,  see  Electricity. 
Cent  Dig.  I  11;  Dec.  Dig.  |  19.*]  , 

Mestresat,  J.,  dissenting. 

Appeal  from  Ooort  of  Common  Fleas, 
Fayette  Coun^. 

Action  by  JtAn  Oteen  In  Us  own  li^t 
and  as  next  friwd  of  Charley  Oreen  against 
the  West  Pom  RaUways  Cknnpan7>  From 
a  Judgmoit  refusing  to  take  <^  a  nouult, 
plaintiff  appeate.  Affirmed. 

Aigued  before  BROWN,  MBSTBEZAT, 
POTTER,  DLEIN,  and  STSJWABT,  JJ. 
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A.  BL  Jtmes  snd  Beppert,  Sturgls  &  Mor^ 
row,  all  of  Unltmtown,  for  appellant  B.  0. 
Hlgbee,  fU  B.  Brownfield,  and  Sterling,  Hlg- 
bee  &  MattbewB,  all  of  Untontown,  for  ap- 
pellee. 

8TBWABT,  J.  In  brief  the  facts  of  the 
case  are  as  fcdlows:  Two  boys,  each  aboat 
nine  years  of  age,  while  at  play  In  a  public 
street  found  a  spool  of  fine  copper  wire  at  the 
foot  of  a 'telephone  pole.  In  sport  tbey  at- 
tached a  stone  to  one  end  of  the  wire  and 
threw  It  across  the  defendant  company's 
feed  wire.  This  left  the  other  end  of  the 
copper  wire  dangling  in  the  air  about  three 
feet  from  the  ground.  The  boys  withdrew, 
and  one  of  them  meeting  with  the  boy  sub- 
sequently Injured,  who  was  about  the  same 
age,  told  him  of  the  suspended  wire,  and  that 
he  could  hare  It  if  he  wanted  It  Thereup- 
on the  latter  boy  proceeded  to  the  place  in- 
dicated by  the  other,  fonnd  the  wire  so  sns- 
pended,  and  took  hold  of  it,  with  the  result 
that  he  waa  feaifnlly  burned  and  crippled 
for  life. 

For  present  purposes  let  it  be  conceded  that 
the  defendant  company,  in  maintaining  and 
using  an  uninsulated  feed  wire  at  the  eleva- 
tion and  under  the  conditions  we  have  here, 
came  short  of  exercising  that  high  degree  of 
care  which  the  law  in  such  cases  requires. 
Let  it  be  further  conceded,  as  It  must  be,  that 
had  the  feed  wire  been  properly  Insulated, 
the  accident  to  the  plaintiff  would  not  have 
occurred.  These  facts  appearing,  we  wonld 
then  hare  a  case  establishing  liability  on  part 
of  the  defendant  company,  except  as  an  Inde- 
pendent intervening  agency  or  cause  was 
shown,  without  which  the  accident  wonld 
not  have  occurred,  and  for  which  the  defend- 
ant company  was  In  no  wise  responsible,  and 
which  could  not  reasonably  have  been  antici- 
pated as  likely  to  occur.  In  the  present  case 
we  have  a  direct  intervening  agency  without 
which  the  accident  could  not  have  happened, 
for  the  condition  and  relation  of  things,  so 
far  as  created  by  this  company  was  concern- 
ed, was  safe  and  harmless  as  to  this  boy, 
except  as  interfered  with.  This  interference 
was  an  act  of  trespass,  and  was  the  direct 
and  immediate  cause  of  the  acddeot  Never^ 
theless,  though  the  act  of  the  boys  in  suspend- 
ing the  copper  wire  from  the  feed  wire  was  the 
proximate  cause  of  the  accident,  yet  If  it 
werejBuch  an  act  of  iDterferenoe'  as  the  dfr 
fendant  company  could  have  reasonably  an- 
ticipated, the  company  was  bound  to  guard 
against  and  fi>r  any  result  following  la 
consequence  of  its  failure  to  do  so,  it  would 
be  liable.  So  then  the  learned  trial  Jndge, 
as  the  case  was  presented,  had  but  the  one 
question  to  consider:  Waa  ftilure  on  part 
of  defendant  company  to  anticipate  meh  aa 


occurrence  as  this  and  make  prorlaloD 

against  n^Ugence?  It  la  settled  law 
that  no  liability  results  from  faUnre  to  antlo* 
ipate  wrcaigful  acts  by  c^hen;  bat,  waiving 
this,  for  the  reason  that  In  this  case  we  are 
dealing  with  a  trespass  committed  by  boys 
of  tender  years,  a  fact  which  under  cerbiin 
oondltiona  changes  tbe  rale  and  regarding  Qie 
copper  wire  Inddrat  simply  aa  an  interference 
not  participated  in  by  the  defendant  oompanr 
and  done  without  its  knowledge,  how  stands 
the  case?  Without  the  wire  present  the  ac* 
cident  could  not  have  occurred.  By  merest 
chance  the  boys  found  it  at  the  foot  of  a 
telephone  pole  and  In  sport  they  threw  It 
over  the  feed  wire.  Could  sncb  a  concurrence 
of  fortuitous  circumstances  have  been  rea- 
sonably foreseen  by  the  defendant  company? 
Considering  that  defendant  company  stood 
in  no  relation  to  the  wire,  was  not  responsible 
for  it  being  where  it  was,  and  had  no  knowl- 
edge of  it  being  there,  to  hold  it  responsi- 
ble for  the  Injury  to  the  boy  on  the  ground 
that  it  should  have  anticipated  such  conse* 
qnence  from  the  fact  that  it  maintained  an 
uninsulated  feed  wire  at  an  elevation  which 
would  admit  of  a  stone  attached  to  a  wire 
being  thrown  over  it  would  be  to  substitute 
for  injury  within  reasonable  anticipation 
any  possible  injury  which  might  result 
There  is  no  case  that  goes  to  such  extreme 
length. 

[1,2]  Of  course  a  company  employing  elec- 
tricity is  bound  to  the  highest  care  practicable 
to  avoid  injury  to  any  liable  to  come 
accidentally  or  otherwise  In  contact  with 
charged  wires ;  and  it  is  bound  to  know  that 
(^lldren  In  their  ignorance  and  playfulness 
are  apt  to  expose  themselves  to  danger  in 
connection 'With  such  wires  which  the  pru- 
dent adult  wonld  avoid,  and  provide  against 
injury  liable  to  result  In  consequence  of  such 
disposition;  but  it  Is  under  no  obligation 
to  so  safeguard  its  wires  that  by  no  possibil- 
ity can  injury  result  therefrom.  LiablU^ 
to  accident  suggests  probability,  in  greater 
or  less  degree,  and  It  is  against  such  condi- 
tions that  a  party  using  this  dangerous  ele- 
ment must  provide ;  while  possibility  of  acci- 
dent, including  as  it  does  everything  ca- 
pable Ql  happening  or  being  done,  st^geats  a 
measnre  of  care  utterly  impracticable  and 
which  the  law  ttierefore  does  not  exact 
Not  <Hily  have  we  here  an  Independent  intei> 
venlng  cause,  but  one  which  the  d^endant 
was  not  tMond  to  anticipate  and  a^lnat 
vtbSfSti  tt  was  therefore  under  no  duty  to 
guard.  ^Tbe  nonsait  was  properly  ordered, 
and  Uiere  was  therefore  no  error  In  refaslng 
to  take  U  off. 

Judgment'  offlnned. 

MBSTBIDZAT.  J.,  dissents. 
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MILLER  et  bL  t.  PUBLIC  SERYICB  COB- 
PORATION  OP  NEW  JERSET. 

(Coort  of  BrioTs  and  Appeals  of  Maw  Jmej. 
Not.  16,  1914.) 

(SyUabut  by  the  Court.) 
SnEBT  Raiisoads  a  93*)— Ofbratxor  or 

Car— Nbougenci. 

In  view  of  the  well-known  fact  that  in 
KHmdins  a  Carre,  the  rear  end  of  a  street  car 
will  swing  beyond  the  track  and  overlap  the 
street  to  a  greater  extent  than  the  front,  the 
motorman  is  jastified  in  presuming  that  an 
adolt  person  standing  in  the  street  near  the 
track,  who  is  apparently  able  to  see,  hear,  and 
move,  having  notice  of  the  approach  of  the  car 
and  of  the  existence  of  the  curve  in  the  track, 
will  draw  back  far  enough  from  it  to  avoid  be- 
ing struck  by  the  rear  of  the  car  as  it  swings 
around  the  curve  in  the  usual  and  expected  man- 
ner, and  nuder  such  circumstances,  it  is  not 
ne^igmt  operation  on  the  part  of  the  motor- 
man  to  Continue  the  progress  of  the  car  without 
warning  such  person  of  the  possible  danger  of 
collision  with  the  rear  of  the  car,  because  of 
the  swing,  if  he  remains  in  the  same  position. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  il  195-200;  Dec  Dig.  1  93.*] 

Oarrisoq,  Kaliseh,  Bladt,  and  Heppenheinier, 
33.,  dissenting. 

Appeal  from  Supreme  Court 

Action  by  Sarah  MUler  and  anotber 
ssslnst  the  Public  Service  Corporation  of 
New  Jersey.  From  Judgment  of  lUHunit, 
plalntUt  anneals.  Aflhnied. 

Hie  material  fticts  prorm  by  the  plalntlfr 
were  as  follows :  The  defendant  operated  a 
street  railway  along  Bergen  and  Fainooont 
avennee  tn  Jersey  City;  that  Falrmonnt 
avenue  intersects  and  cnmeB  Bergot  avenue 
at  an  obtuse  angle,  and  at  the  lntersectl<Hi 
the  railway  leaves  one  avenue  and  continues 
aloi^  the  other,  the  cbai^  making  neces- 
sary a  curve ;  that  about  15  minutes  after  10 
In  the  evening  of  the  day  of  the  accident, 
which  'is  the  foundation  of  plalntiftjs  claim, 
she  and  her  mother,  EMna  Greenleaf,  walk- 
ed Into  Bergen  avenue  on  a  line'  with  the 
sontherly  side  of  Fairmount  avenue  to  a 
point  about  the  middle  Of  the  curve,  and 
signaled  the  motorman  on  an  approaching 
oar  that  she  wished  him  to  stop  It ;  that  the 
motorman  slacked  the  speed  of  the  car  as  it 
struck  the  curve,  and  then  increased  it  as 
the  car  ronnded  the  curve;  that  the  front 
of  the  car  passed  plaintiff  and  her  mother 
but  owing  to  the  curve,  the  rear  of  the  car 
was  given  a  swing  so  that  It  overlapped  a 
'  portion  of  the  street  to  a  greater  extent  than 
the  front,  and  struck  the  plaintiff,  causing 
the  injuries  complained  of;  that  the  plain- 
tiff had  on  two  previous  occasions  boarded 
the  car  at  about  the  point  of  the  accident ; 
that  she  knew  there  was  a  curve  at  that 
point;  that  she  supposed  the  rear  enA  of  a 
car  running  on  fixed  rails  around  a  curve 
had  a  swing;  that  when  the  front  of  the 
car  passed  her,  she  did  not  move  from  her 
position  ontll  she  was  struck,  and  although 


the  motorman  saw  them  standing  near  the 
ftont  of  the  car,  he  did  not  stop  it  or  give 
any  warning.  There  was  no  proof  of  the 
distance  plaintiff  was  standing  from  the  car. 
On  these  facts,  the  trial  court  ordered  a  non- 
suit, from  which  plaintiff  appeals. 

Edwards  &  Smith,  of  Jersey  City,  for  ap- 
pellant. De  Qraw  &  Murray,  of  Newark,  and 
W.  B.  fElpple,  of  New  York  City,  for  appel- 
lee. 

BERGEN,  J.  (after  stating  the  facts  as 
above).  The  first  pt^t  urgei  in  the  support 
of  this  appeal  is  that  there  was  sufficient 
proof  of  negligence  on  the  part  of  the  de- 
fendant's servant  to  require  its  enhmlsston 
to  the  jury.  The  only  basis  upon  which 
defendant's  negligence  can  be  rested  In  this 
case  is  that  the  motorman  was  charged 
with  knowledge  that  the  position  oC  the 
{dalntlfl  was  within  the  range  ct  the  swing 
of  the  rear  of  the  car,  and  therefore  he 
should  have  atomted  Hie  car,  or  warned 
plaintiff  as  he  passed  that  she  was  liable  to 
be  Btmdk  by  the  rear  of  the  car  if  she  re- 
mained where  she  was.  This  implies  that 
every  motorman  when  passing  a  person 
standing  In  the  street  must  determine  the 
questlmi  whether  sudi  person  la  In  danger  of 
being  struck  by  the  rear  part  of  the  car 
while  passliK  around  a  curve,  although  he 
Is  fiir  enough  away  to  allow  the  front  of  It 
to  pass.  We  do  not  conceive  that  any  mfSh 
legal  duty  is  Imposed  upon  the  motorman. 

Cases  may  arise  where  the  circumstances 
Justify  a  presumption  of  negligent  operation 
of  a  car  where  the  contractual  relation  con- 
tinues as  in  Walger  v.  Jersey  City,  H.  &  P. 
St  B.  Co.,  71  N.  J.  Law,  306,  68  Atl.  14, 
where  a  passenger  was  being  transferred 
from  one  car  to  another  In  order  to  continue 
fats  Journey,  but  such  cases  are  entirely  dif- 
ferent firom  this,  where  no  contractual  rela- 
tion existed.  Nor  are  the  cases  cited  by  ap- 
pellant where  the  defendant  had  knowledge, 
or  was  chargeable  thereirtth,  that  If  the  oar 
proceeded,  It  would  run  down  a  person  on, 
or  near,  the  track,  or  about  to  cross  it,  ap- 
plicable. The  reasonable  presumption  Is  that 
a  person  standing  in  the  street  and  indicat- 
ing a  desire  to  board  such  a  car  will  keep 
beyond  the  range  of  the  car  until  it  stops, 
and  to  charge  a  motorman  with  the  duty  of 
deciding  in  every  case  whether  an  applicant 
for  passage  is  within  the  zone  of  danger  from 
the  swing  of  the  rear  of  the  car  when  going 
around  a  curve  would  charge  him  with  an 
obligation  the  law  does  not  impose. 

The  rule  approved  by  the  weight  of  au- 
thority is  that.  In  view  of  the  well-known 
fact  that  in  rounding  a  curve  the  rear  end 
of  a  street  car  will  swing  beyond  the  track, 
and  overlap  the  street  to  a  greater  extent 
than  the  front,  the  motorman  may  rightfully 
assume  that  an  adult  person,  standing  near 
the  track,  who  Is  awarently  able  to  see. 
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hear,  and  move,  and,  having  notice  of  Che 
approach  of  a  street  car,  and  of  the  existence' 
of  the  curve,  will  draw  back  far  enongh  to 
avoid  being  struck  by  the  rear  of  the  car  as 
It  swings  around  the  curve  In  the  usual  and 
expected  manner,  and  therefore  no  legal  duty 
Is  Imposed  ui>on  the  motorman  to  warn  such 
a  person  against  the  possible  danger  of  a 
collision  with  the  rear;  because  of  the  swing. 
If  he  remains  In  the  same  position.  Jelly  v. 
North  Jersey  St  R.  Co.,  76  N.  J.  Law,  191, 
68  Atl.  1091;  Widmer  v.  West  End  St  Hy. 
Co.,  158  Mass.  49,  32  N.  E.  899;  Garvey  v. 
Bbode  Island  Co.,  26  R.  I.  80,  58  Atl.  456; 
Ilayden  v.  Fair  Haven  &  W.  R.  Co.,  76  Conn. 
355,  56  Atl.  613. 

In  the  case  under  consideration,  the  plaln- 
tUt  approached  the  track  at  a  point  where 
she  knew  there  was  a  curve,  and  she  testi- 
fied that  she  supposed  the  rear  of  a  car 
wobld  swing  out  over  the  street  as  It  came 
around  the  curv^  and  yet  she  did  not  move. 
The  distance  she  was  standing  from  the 
front  1^  the  car  as  it  passed  aronnd  the 
curve  was  not  shown,  and  we  think  the  mo- 
torman bad  a  right  to  presume,  either  that 
she  was  beyond  the  swing,  or  that  If  not, 
she  would  move  out  of  Its  range.  We  must 
take  the  case  as  It  is  presented  to  us ;  and, 
without  proof  of  the  exact  position  taken 
by  the  plaintiff  with  reference  to  the  ap> 
proaclilug  car,  beyond  the  fact  that  the  front 
passed  her  witboat  Injury,  we  ore  aaked  to 
say  ,  that  the  motorman  must  assume,  under 
such  circnmstanceii*  that  She  would  not  act 
as  a  reasonably  ptndent  person,  and  with- 
draw from  ^  danger  of  which  She  was  aware, 
or  whldi  she  supposed  did  not  exist  because 
of  tbe  diatanoe  she  was  from  the  car,  bat 
about  which,  it  snbsequently  appeared,  She 
was  mlsta^.  To  'accede  to  this  reqnest 
would  impose  a  du^  upon  those  operating 
street  railways  whlcdt  in  onr  opinion  has  no 
legal  basis. 

In  order  to  mate  a  defendant  liable  for 
negligent  operation  of  its  car,  Qie  plaintiff 
mnat  prove  tacts  from  wbldi  it  may  be  le- 
gally Inferred,  and  as  fhere  Is  no  basis  for 
snch  Inference  from  tbe  fiicts  In  tbts  case, 
there  was  nothing  to  submit  to  the  Jury,  and 
the  court  properly  directed  a  Judgment  of 
nonsuit,  and  it  wU]  be  affllrmed. 

GARRISON,  KALISCH,  BLACK*  and 
HEPPENHEIMBR,  JJh  dissenting. 


GREENLEAF  v.  FDBLIO  SERVIGB  COR- 
PORATION OF  NEW  JER8ET. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1914.) 

Appeal  from  Supreme  Court. 

Action  by  Wiiliam  E.  Greenleaf,  eiSministTa- 
tor  of  Elvina  Greenleaf,  agaiost  tbe  Public 
Service  Corporation  of  New  Jersey.  From  judg- 
ment for  defendant,  plaintiff  appeals.  Affirmed. 


De  Graw.&  Murray,  of  Newark, , and  W.  B. 
Tipple,  of  New  Tork  City,  for  appellant  Ed- 
wards &  Smith,  of  Jersey  City,  for  respondent 

PER  CURIAM.  This,  and  the,  case  of  Sarah 
Miller  and  Albert  Miller,  against  the  same  de- 
fendant 92  Atl.  843,  were  tried  below  and  ar- 
gued in  this  court  together,  and  as  botii  cases 
rest  upon  the  same  facts,  the  result  In  one  con- 
trols the  other,  and  tbe  judgmoit  in  this  case 
will  be  affirmed  for  the  reasons  given  for  af- 
firmance in  the  other  case,  decided  at  this  term. 

GARRISON,  KALISCH.  BLACK,  and  HBP- 
PENHEIMEB,  JJ.,  diuenting. 


BRACTIGAM  v.  DEAN  A  CO. 

(Court  of  Errors  and  Appeals  of  New  Jen^. 

Nov.  16,  1914.) 

CoSPOBATIOnS  (I  88*)— COITTEACTS  —  STOOE 
SUBSCBIPTION. 

Where  a  contract  between  plaintiff  and  one 
of  the  members  of  a  firm  intending  to  incorpo- 
rate provided  that  plaintiff  sfaoold  purchase 
$10,000  par  value  of  the  stock  of  the  corpora- 
tion, the  partnership  agreeing  that  as  soon  as 
the  oorporatioD  was  organized  It  should  employ 
plaintiff,  and  that  a  new  contract  should  be 
made  to  take  the  place  of  the  original  one  as 
soon  as  the  new  company  was  orninized,  and 
after  the  corporation  was  organised  it  received 
$10,000  from  plaintiff  for  stock  issued  to  him,, 
but  failed  and  refused  to  execute  or  perform 
the  contract  of  employment,  such  failure  did  not 
entitle  plaintiff  to  recover  the  money  he  bad 
invested  in  the  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  337-364.  425-428;  Dw:.  Dig.  | 
88.*] 

Appeal  from  Supreme  Court 

Aotion  by  Edward  Brautigam  against  Dean 
&  Ca  A  Judgment  tor  defendant  was  reverft- 
ed  and  a  new  trial  granted  (89  AtL  760),  and 
defendant  appeals.  Affirmed. 

Osborne  &  Astley,  of  Newark,  and  Monroe 
Wheeler,  of  Bath,  N.  Y.,  for  appellant 
Charles  C  Kelly  and  Theodore  Rorode,  both 
of  JersQy  OLt^,  for  respimdait 

■  PER  CURIAM.  We  agree  with  the  Su- 
preme Court  that  it  was  error  to  ncmsidt  the 
platotlff,  but  we  do  not  agree  that  n^n  the 
case  made  at  the  trial  the  plaintiff  was  en- 
titled to  recover  the  $10,000  be  had  Invested 
in  tbe  capital  stodc  of  a  corporation.  How 
tba  failure  of  a  corporation  to  Uve  up  to  its 
contracts  can  undo  a  stock-buying  traniac- 
■tloD,  which  is  a  statutory  matter,  is  not  at  all 
clear,  and  to  avoid  any  mlsapprebenalon  we 
wish  it  understood  that  no  such  matter  is  de- 
cided by  us. 

The  Judgment  of  the  Supreme  Court  is  af- 
firmed. 


MUNN  &  GO.  T.  AMERICANA  CO.  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1914.) 
Equity  (|  25*)— Right  to  Accounting — Il- 
legal l^ANSACTIOKS— FBADD   ON  PUBLia 
Where  tbe  purpose  of  a  contract  between 
the  pnbHsher  of  a  magazine  and  the  publisher 
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4tf  an  encTclopedia  that  tiie  cncrdopedia  should 
tw  mnrMented  to  the  public  u  the  work  of  the 
magadne  publUher,  in  order  to  take  advantege 
of  the  repatation  of  the  magazine,  was  to  miB- 
lead  tbe  pnbUc,  the  magazine  pabUsher  was  not 
-entitled  to  an  accoontiiig  under  such  contract, 
though  the  contract  was  not  illegal  on  its  face, 
and  might  have  been  performed  withont  any 
fraud  upon  the  public 

[Ed.  Note.— For  other  cases,  we  EViuity,  Cent 
IMg.  If  77-85;  Dec.  Dig.  §  26.*] 

Appeal  from  Court  of  Chancery. 

Action  by  Munn  &  Co.  against  tbe  Ameri- 
cana ComiHuiy  and  others.  From  a  decree 
for  an  accounting  (82  N.  J.  Eq.  443,  89  Aa 
C29),  defendants  appeaL  Beversed. 

GookOTer  BngllSli,  <tf  Newark  (Robert  B. 
McGarter,  of  Newark,  on  tbe  brief),  for  ap- 
pellanta.  FmnkUn  W.  F<Hrt,  (tf  Newark 
<Arthiir  H.  llastoi  and  I91ndair  Hamilton, 
both  of  New  York  City,  on  the  brief),  for  re- 
spondent 

PER  CUBIAH.  mill  la  an  appeal  from  the 
order  for  an-  accoantlng,  and  Is  a  branch  of 
the  litigation  involved  in  oar  oidnlon  re- 
ported in  91  All.  87.  We  think  the  reasoning 
of  that  opinion  precludes  any  ilgfat  to  an  ac- 
counting. U  is  true  that  on  Its  face  the  con- 
tract la  not  Illegal,  since  it  might  have  been 
performed  without  the  fraud  upon  the  public 
which  we  thought. precluded  any  right  to  an 
injunction  ou  the  part  of  the  complaloant; 
but,  aa  we  held,  the  scheme  of  the  complain- 
ant and  defendant  was  based  upon  the 
combination  to  mislead  the  public  Into  buy- 
ing the  books  upon  the  reputation  of  the 
Scientific  American. 

We  cannot  distinguish  in  principle  be- 
tween this  case  and  Somers  v.  Johnson,  70 
N.  J.  Law,  695,  59  AtL  224.  That  was  a  suit 
at  law,  but  the  difficulty  in  the  cwnplainant's 
way  is  as  great  in  equitr. 

The  decree  must  be  reversed,  with  costs. 


STATE  V.  SEIFERT. 

tfJoort  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1914.) 

Cbfkinal  Law  (§  753*)  —  Tbial  —  Instbuo- 
txonb— dxbecnon  of  convictioit. 

In  a  prosecution  for  assault  and  battery,  a 
statement  by  the  Jadge  in  bis  diarge  that.  In 
his  opinion,  it  was  the  duty  of  the  jury  to  con- 
vict in  view  of  tbe  uncontradicted  testimony  la 
witliin  his  judicial  privilege  and  duty,  and  does 
not  amount  to  a  direction  of  a  verdict  of  con- 
▼ictioii. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig,  {f  1713,  1727-1789 ;  Dec.  Dig. 
S  753.*]  ■ 

Error  to  Supreme  Court 

Harvey  A.  Seifert  was  convicted  of  assault 
and  battery,  and  his  conviction  was  affirmed 
by  the  Supreme  Court  (88  Atl.  947),  to  which 
court  the  plaintiff  brings  error.  Affirmed. 


a  D.  HcConnel,  of  PhllUpsburg,  and  George 
A.  Angle,  of  BelTldere,  for  plalnt&ff  in  error. 
William  A.  Stryker,  of  Washington,  N.  J.,  tor 
the  State. 

PER  CURIAM.  The  Judgment  of  the  Su- 
preme Court  is  affirmed  for  the  reasons  giv- 
en in  that  court  by  Mr.  Justice  Parker,  whose 
opinion  la  reported  in  88  Atl.  947.  In  re- 
gard to  the  contention  that  a  verdict  of  con- 
viction was  directed  at  the  trial,  we  agree 
with  the  Supreme  Court  that  there  was  no 
direction  of  a  verdict  No  such  judicial  ac- 
tion appears  In  the  record  where  it  normally 
would  appear;  the  charge  of  the  court  re- 
turned as  part  of  the  proceedings  at  tbe 
trial  shows  that  the  Judge  stated  to  the  Jury 
what,  in  ills  opinion,  was  its  clear  dut?  in 
view  of  the  uncontradicted  teaUmony.  This 
was  within  Judicial  privilege  and  duty 
(State  V.  Hummer,  73  N.  J.  Law,  714,  66  Atl. 
24^,  and  does  not  constitute  a  direction  of 
a  verdict  State  v.  L.  &  W.  B.  R.,  82  N.  J. 
Law,  747,  82  AtL  SSL 


CORBO  V.  BAST  ORANGE  &  A.  LAND  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1914.) 

L  Appeal  and  E^bob  (i  215*)  —  Objbotioh 
Below— CoBSKCTNEsa  or  Instbuotioiis. 
Whether  or  not  a  trial  judge  lays  down  a 
correct  rale  of  law  aa  applicable  to  the  facts 
of  a  case  in  his  charge  to  the  jury  a  court  of  ap- 
peals is  not  called  upon  to  decide,  when  no  ob- 
jection appears  in.  the  record  with  reference  to 
tbe  charge  of  tbe  court 

[Ed.  Note.— For  other  cases,  see  Appeal  anid 
EnoK  Cent  Dig;  H  1809-1814;  Dec;  Dig.  | 
216.*] 

2.  Tbial  (|  144*)— Nonbttit— Evxdinci  —  Ac- 
tion FOB  Dakaoeb. 

A  motion  to  nonsuit  Is  properly  denied 
when  the  evidence  allows  that  the  plaintilt  is  en- 
titled to  damages,  nominal  or  snmtantial. 

[Ed.  Note.r-Fw  other  cases,  see  Trial,  Cent 
INg.  I  344 ;  Dee.  Dig. }  144.*! 

8.  Evidence  ({  181*)— Best  and  Secondabt- 
Contents  of  Wbitten  Instbuhent. 

Questions  put  to  a  witness  as  to  tbe  con- 
tents of  a  deed  are  properly  overruled  when  they 
amount  to  an  attnnpt  to  introduce'  secondary 
evidence  of  the  contents  of  a  writing  without 
laying  a  proper  foundation  therefoK 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  600;  Dec.  Dig.  §  181.*^ 

4.  Watebs  and  Wateb  Coubses  (j  179*)  — 
Dauaobb  fboh  Ovebflow  —  Issues Bvi- 

DBNCE. 

Where  defendant  was  the  upper  and  plain- 
tiff tbe  lower  riparian  owner,  a  question  as  to 
whettier  Improvements  erected  in  a  district  in 
which  plaintiff's  land  was  situate  tended  to  pre- 
vent the  natural  flow  of  the  water  from  the  high- 
land down  through  tbe  district  was  properly 
overruled ;  tbe  question  at  issue  belue  one  be- 
tween the  plaintiff  and  defendant,  not  involvlDg 
conditions  for  which  third  parties  were  re- 
Bponsible. 

[Ed.  Note.— For  other  cas^  see  Waters  and 

Water  Courses,  Cent.  Dig.  8S  ^44^^,  250-259. 
263,  264;  Dec  Dig.  §  179.*] 
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Appeal  from  Supreme  Court. 

Action  by  Bocco  Corbo  against  the  East 
Orange  &  Ampere  Land  Company,  a  corpora- 
tion. From  Judgment  for  plaintiff,  defend* 
ant  appeals.  Affirmed. 

William  T.  Von  der  Llppe  nnd  Lum,  Tarati- 
lyn  ft  Colyer,  all  of  Newark,  for  appellant 
Pelroe  ft  Hoover,  of  Newark,  for  respondent. 

WALKER,  Ch.  Plalntlfl  owned  four  con- 
tiguous city  lots  lying  east  of  Bloomfield 
avenue  in  the  city  of  Newark,  In  what  is 
known  as  the  "Silver  Lake"  section.  The  de- 
fendant owned  a  large  tract  of  land  lying 
west  of  Bloomfield  avenue.  A  natural  water 
course,  draining  an  area  of  abont  450  acres, 
flowed  through  the  lands  of  the  defendant, 
and,  passing  through  a  culvert  under  Bloom- 
field avenue,  flowed  through  the  Silver  Lake 
section  on  the  east  of  Bloomfield  avenue,  run- 
ning through  and  over  plaintiff's  lots  in  Its 
course.  In  the  Silver  Lake  section  the  land 
was  low  and  nmrshy,  and  the  stream,  after 
leaving  the  cnlvert  on  the  east  side  of  Bloom- 
field avenue,  seeped  over  and  through  the 
section  in  many  little  streams.  PlaintlfTs 
predecessor  In  title,  who  owned  230  lots  in 
the  Silver  Lake  section,  including  the  four  lots 
in  question,  which  he  suhseqaently  conveyed 
to  plaintiff,  undertook  to  develop  the  Silver 
Lake  basin,  and  to  that  end  dug  a  ditch  6 
feet -wide  and  5  feet  deep,  into  which  the 
surface  water  coming  under  Bloomfield 
avehne  was  diverted.  The  ditch,  in  a  part 
at  Its  course,  ran  along  one  side  of  the  lots 
in  question,  and  then,  makln'g  a  right  angle 
turn,  ran  along  the  rear  of  the  lots.  Of  the 
S  feet  of  the  width  of  the  ditch,  2%  feet  lay 
on  the  lots  In  question,  and  the  other  2^ 
feet  lay  on  the  lots  adjoining;  that  la,  the 
boundary  line  of  the  lots  was  the  midtUe  line 
of  the  ditch.  The  section  developed;  streets 
were  otiened,  houses  were  built,  and  the  wa- 
ter which  had  formerly  spread  over  and  flow- 
ed through  the  lake  bottom  was  of  necessity 
confined  to  the  artificial  ditch.  It  was  de- 
fendant's contention  that  at  and  Immediately 
prior  to  the  time  of  the  alleged  wrong  for 
which  plaintiff's  action  was  brought,  the 
water,  which  had  formerly  flowed  through 
the  stream  on  its  land,  and  which  had  freely 
drained  through  the  culvert  and  Into  and 
over  the  Silver  Lake  basin,  was  obstructed 
and  backed  up  on  its  land,  and  did  not  flow 
off  its  property  as  freely  as  it  had  been  wont 
to  do  prior  to  the  time  the  ditch  was  dug  on 
the- easterly  side  of  Bloomfield  avenue;  that 
it  was  entitled  to  have  this  water  drain  off 
its  land  onto  the  laud  east  of  Bloomfield 
avenue,  as  freely  and  to  the  same  extent  as 
it  had  done  prior  to  the  changes  which  had 
been  made  in  the  Silver  Lake  section;  that 
the  ditch  was  not  adequate  for  that  purpose; 
and  that  the  ditdi  had,  moreover,  become  ob- 
structed. Accordingly,  the  defendant  caused 
the  ditch  to  be  cleaned  out,  and  widened  it 
throughout  its  entire  length.  The  complaint 
contains  three  oonnta;  The  first  alleges  dam- 


ages to  have  been  suffered  by  tSe  plaintiff  by 
reason  of  an  increased  fiow  of  water  over  his 
lands ;  the  second,  the  defendant  entered  the 
premises  of  the  plaintiff  and  then  and  there 
dug  out  a  large  quantity  of  his  land,  of  the 
value  of  fl,O00,  and  took  and  carried  away 
the  same  and  converted  and  disposed  thereof 
to  its  own  use;  third,  that  defendant  entered 
the  premises  of  the  plaintiff,  and  with  feet.  In 
walking,  trod  down,  tramped  upon,  consumed 
and  spoiled  the  grass,  shrubbage,  and  land  of 
the  plaintiff.  Defendant,  in  Its  answer,  de- 
nied the  averments  of  the  complaint,  and  in 
Justification  pleaded  that,  without  breadi  of 
the  i>eace,  It  entered  upon  the  plaintiff's 
lands,  dog  and  cleaned  out  the  bed  and  chan- 
nel of  the  stream  sufficiently  for  the  waters 
to  flow  freely  and  naturally  down  the  same. 
The  case  was  tried  at  the  Essex  circuit,  and 
a  verdict  was  rendered  and  Judgment  eu- 
tered  against  the  defendant  for  $329.40,  from 
which  Judgment  the  defendant  ai>pealed. 

[1]  The  court  charged  the  Jury  that  the 
measure  of  damages.  If  the  plaintiff  waa  en- 
titled to  recover,  would  be  the  difference  be- 
tween the  value  of  the  lots  inknedlately  be- 
fore and  immediately  after  the  damage  was 
done.  This  formula  was  taken  from  the  lan- 
guage of  the  charge  of  the  trial  court  in  Man- 
da  V.  Orange,  77  N.  J.  Law,  285,  at  page  286, 
72  AtL  42,  as  set  forth  in  the  opinion  of  Mr. 
Justice  Swayze  In  the  Supreme  Court.  The 
rule  thus  laid  down  in  Manda  v.  Orange  ai>- 
pears  to  have  been  applicable  to  the  facts  of 
that  case ;  and,  likewise,  the  rule  laid  down 
by  the  trial  Judge  In  bis  charge  to  the  Jury 
in  the  case  at  bar  appears  to  be  applicable  to 
the  facts  of  this  case.  But  whether  so  or 
not  Is  a  question  we  are  not  called  upon  to 
decide,  because  no  objection  appears  In  the 
record  with  reference  to  the  charge  of  the 
court. 

[2]  The  motion  to  nonsuit  as  to  all  the 
coonts  was  properly  denied;  as  to  the  first, 
because  the  evidence  showed  that  the  plain- 
tiff was  entitled  at  least  to  nominal  dam- 
ages ;  as  to  the  second,  because  the  plaintiff 
was  entitled  to  substantial  damages;  as  to 
the  third,  because  the  plaintiff  was  entitled 
to  nominal  damages. 

[3]  Appellant  objected  to  the  overruling  of 
questions  put  to  the  witness  Maloram  as  to 
the  omtents  of  a  deed.  Upon  el^entary 
principles  the  Judge  was  right  in  excluding 
the  evidence.  The  instrument  speaks  for 
Itself.  The  questions  were  properly  over- 
ruled, as  they  amounted  to  an  attempt  to  lii> 
troduce  secondary  evidence  of  the  contente  of 
a  writing  without  laying  a  prc^r  foundation 
therefor.  Cumberland  Mut.  Fire  Ins.  Cou  v. 
Olltinan,  48  N.  J.  Law,  495,  7  Ati.  424,  6T 
Ann  Rep.  586. 

[4]  The  Judge  also  overruled  the  question 
as  to  whether  improvements  erected  on  the 
Silver  Lake  district  (in  which  plaintiff's  land 
was  situate)  tended  to  prevent  the  natural 
fiow  of  water  ftom  the  highland  down 
tbxongh  the  dlstrtet   The  objectkm  to  dw 
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qaesdon  wai  that  plaintiff  could  not  be 
charged  with  tmproTements  made  b7  others 
In  the  locality.  We  think  the  ruling  was 
right.  The  defendant  was  the  upper  and  the 
plain  tiff  the  lower  riparian  owner,  and  the 
question,  at  issue,  as  to  damages  resulting 
from  an  overflow  on  the  latter*8  land,  was 
one  between  the  plaintiff  and  defendant,  not 
involving  conditions  for  which  third  parties 
were  responsible. 

The  Judge  also  overruled  questions  as  to 
the  observation  of  a  witness  of  the  flow  of 
water  in  and  after  storms.  The  ruling  is  ob- 
jected to.  The  court  ruled  that  the  examina- 
tion was  improper,  ais  the  only  i)ermlssible 
question  on  that  head  was  whether  or  not  the 
ditch  in  controversy  would  carry  off  the  wa« 
.ters  to  the  same  extent  that  they  were  car^ 
ried  off  by  the  natural  stream  prior  to  the 
boildlug  of  the  ditch.  Appellant  contends 
that  this  limitation  ignores  the  fact  that  the 
natural  stream  overflowed  In  times  of  storm, 
and  that  the  highlands  drained  onto  the  low- 
lands, and  that  the  ditch  should  have  been 
made  adequate  to  carry,  not  only  the  waters 
which  flowed  throu^  the  natural  bed  of  the 
stream,  but  all  the  waters  which  drained, 
flowed;  and  seeped  from  the  Silver  Lake 
bottom  land,  to  the  same  extent,  and  as  free- 
ly, as  it  had  drained  off  firlor  to  the  digging 
uf  the  ditch.  We  think  the  Judge  was  right, 
because  the  carrying  off  of  waters  to  the 
same  extent  that  they  were  carried  off  by  the 
natural  stream  Included  storm  jterioda  u 
well  as  droughts. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  will  be  affirmed. 


JOHNSON  V.  BOROUGH  OF  MONMOUTH 
BEACH.    (No.  65.) 

{Court  of  Errors  and  Appeals  of  New  Jmsey. 
Nov.  28,  1914.) 

(Svllahut  btf  the  Court.) 

1.  Municipal  GosPOHA-nonB  (|  321»)— Pub- 
lic IiTPSOTEinKTe— Vauditt  or  Pbocked- 

INOS  ~  BiaUI  TO  GOHTE8T  —  "FBOPEBTT 
BlOUT." 

The  right  to  ctftiteat  the  validity  of  pro- 
ceedings of  a  municipality  for  a  public  Improve- 
ment IS  a  "property  right"  accorded  to  a  tax- 
payer, whose  interests  as  such  may  be  injurious- 
iy  or  ill^cally  affected,  and  hence  when  It  ap- 
pears that  the  prosecutor  in  a  writ  of  certiorari 
to  contest  such  proceedings  is  not  a  taxpayer, 
tlie  writ  should  be  dismissed. 

[Ed.  Note.— For  other  oasee,  see  Municipal 
Corporations,  Cent  Dig.  H  837-840;  Dec  Dig. 
i  321.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property  Rights.] 

2.  MimCIPAL  COBFORATIONS  (|  321*)— PUB- 
LIC IlCPBOVEHElTTS  —  ATTACK  ON  PROCEEU- 

inos— Laches. 

Where  it  appears  that  the  prosecutor  as- 
BDDud  the  status  of  taxpayer  on  the  eve  of  the 
day  upon  which  he  applied  for  the  contesting 
writ,  by  purchasing  the  real  estate  of  another, 
for  the  purpose  of  acquiring  a  legal  status,  he 
will  be  chargeable  with  the  laches  of  bis  vendor 


in  failing  to  attack  the  proceedings  untfl  Ae 

municipality  had  not  only  incurred  the  Indebted- 
ness, but  expended  moneys  upon  the  apparent 
legality  of  its  contracts. 

(Ed.  Note.~FoE  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  837-S40 ;  Dec.  Dig. 

S  sai.*] 

Appeal  from  Supreme  Court. 

Certiorari  by  Reuben  N.  Johnson  to  review 
certain  resolutions  of  the  Borough  of  Mon- 
mouth Beach.  From  a  Judgment  dismissing 
the  *rlt,  proaecntor  appeals.  Affirmed.  ■ 

fnumias  P.  Fay,  of  Long  Branch,  for  appel- 
lant John  B.  Applegate  &  Son,  of  Red  Bank, 
tor  appellee, 

MINTUBl^,  J.  This  is  a  certiorari  bronght 
to  review  certain  resolntions  of  the  borough 
at  Monmouth  Beacb.  providing  for  the  laying 
of  seww  pipes,  tor  Uie  drainage  of  surface 
water  In  some  of  the  streets  in  that  bor^ 
ough. 

The  original  resolution  was  passed  Feb- 
ruary 26,  1913.  The  other  was  an  amend- 
ment to  the  original  and  was  passed  on  the 
8th  of  September  of  tbat  year,  the  amend- 
ment merely  changing  the  source  from  which 
the  moneys  to  be  appropriated  to  the  im- 
provement dionld  onne.  The  oziglnal  reso- 
lution was  not  passed  as  required  by  the 
borough  act,  having  received  but  three  votes 
ont  of  a  oouncU  compoaed  of  six  members, 
and  also  because  It  failed  to  receive  the  ap- 
proval of  the  mayor. 

[1,2]  No  attempt,  however,  was  made  to 
test  the  validity  of  the  original  resoluttw 
until  a  week  after  the  amending  resolution 
was  passed;  and  in  the  meantime  more  than 
60  per  cent,  of  the  work  had  been  done  and 
nearly  26  per  cent  of  the  payments  upon  the 
ccmtract  bad  been  made.  The  prosecutor  at 
the  time  of  the  passing  of  tbe  original  reso- 
lution, and  also  at  the  time  of  the  passage  of 
the  amendment  in  S^tember,  appears  to 
have  been  neither  a  property  owner  nor  a 
taxpayer  ot  the  borough,  and  consequently 
was  not  Injuriously  affected  by  the  municipal 
acUon. 

It  Is  difficult  to  perceive,  therefore,  bow 
he  acquired  a  status  to  challenge  the  munic- 
ipal action  complained  of  by  purchasing 
property  the  day  before  the  rule  to  show 
cause  in  this  proceeding  was  granted  to  him. 
Manifestly  he  could  not  have  been  in  laches 
In  failing  to  move  sooner,  because  he  pos- 
sessed no  stutOs  which  qualified  him  to  do  so, 
even  if  it  were  true,  as  urged,  that  he  was  in- 
terested in  the  property,  the  title  to  which 
stood  in  the  name  of  another.  We  cannot, 
howerer,  accede  to  the  proposition  that  a 
man  can  buy  himself  Into  a  lawsuit  as  this 
prosecutor  did.  without  standing  in  the  shoes 
of  his  vendor,  and  assuming  his  privileges  as 
a  freeholder  cupa  onere,  especially  where  the 
legal  status  which  is  made  the  basis  of  com- 
plaint is  concededly  not  the  violation  of  an 
individual  right,  but  of  a  right  Incident  to 
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bis  status  as  a  taxpayer.  Applying  tbe  prin- 
ciple to  the  case  eab  Judlce,  it  becomes  mani- 
fest that  the  laches  ot  the  prosecutor,  com- 
bined with  the  laches  of  his  Tendor,  must  be 
held  to  debar  him  from  tbe  relief  he  seeks 
upon  this  writ.  1  Abbott,  Mun.  Corp.  929; 
State  T.  Hudson  City.  29  N.  J.  Law.  116; 
State  V.  Essex  Pob.  Road  Board,  87  N.  J. 
Law,  335. 

Upon  that  ground  tbe  action  of  the  Su- 
preme Court  dismissing  the  writ  was  proper, 
and  tbe  Judgutent  of  that  court  will  be  af- 
firmed. 


ar.  VINCENT'S  CHURCH,  MADISON,  t. 
BOROUGH  or  MAUISON  et  aL 
(No.  87.) 

(Court  of  Etrrors  and  Appeals  of  Mew  Jersey. 
Not.  16,  1914.) 

fSylUtluM  hv  the  Court.) 

1.  MUFIOIPAL  COBPOBATIORS  (J  512*)— ASSESS- 
MBNrS— CeBTIOEABI  TO  SST  ASIUB. 

It  Is  not  the  date  of  the  teste,  but  tbe  time 
of  tbe  allowance,  of  a  writ  of  certiorari  which 
is  limited  by  section  92  of  the  Borough  Act  As 
It  appears  that  the  application  for  the  writ  in 
this  case  was  made  within  tbe  time  prescribed, 
and  as  it  does  not  apipear  that  it  was  allowed 
out  of  time,  the  objection  that  its  issuance  was 
barred  by  the  statute  fails.  But,  even  if  the  al- 
lowance were  made  out  of  time,  the  objection 
would  be  invalid  if  the  application  were  made 
within  time,  because  a  justice  of  the  Supreme 
Court  has  a  couatitutional  right  to  deliberately 
consider  all  applications  made  to  him  and  take 
the  same  under  advisement,  and  it  is  not  with- 
in the  power  of  the  Legislature  to  limit  this 
right,  so  as  to  defeat  tiie  ends  of  justice,  nor  Is 
there  discoverable  In  the  section  mentioned  any 
sudi  legislative  Intention. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Gent  Dig.  118&-1187;  Dec. 
Dig.  I  512.*] 

2.  Motions  (J  56*)— Eivtbt  or  Obdeb  Nttno 
Pbo  Tdwc— Delay  Caused  by  Coubt. 

If  delay  in  entering  a  judgment  or  order  is 
caused  by  U>e  action  of  tbe  court,  an  entry  will 
be  allowed  nunc  pro  tunc  as  of  the  time  when 
the  party  would  otherwise  have  been  entitled  to 
it,  as  it  is  a  rule  of  practice,  aa  well  as  of  com- 
mon justice,  that  the  action  of  the  court  shall 
not  be  permitted  to  work  an  injury  to  a  party. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  8  145 ;  Dec.  Dig.  S  56.*} 

3.  Municipal  Cobpobationb  (8  SI?*)— Cebti- 

OKABI— RiOKT  TO  QDASH— PaBTIES  SIQNINO 
BBTUBN— ESTOFFBIk 

Whether  or  not  Oie  boroogb  cleric  and  col- 
lector are.  In  this  case,  improper  parties,  they 
are  not  entitled  to  have  the  certiorari  qaashed 
.as  to  them,  because,  the  writ  having  been  di- 
rected to  them  in  conjunction  with  the  council 
of  the  borough,  they,  with  the  mayor  and  coun- 
cilors, signed  the  return.  If  they  bad  no  control 
of  the  record,  they  should  not  have  assumed  to 
certify  tbat  they  returned  that  record  to  tbe  Su- 
preme Court.  Their  present  contention  la  in- 
consistent with  tbeir  former  action,  and  they 
will  not  be  heard  to  say  that  they  are  not  proper 
parties,  when  they  have  already  acted  as  such. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  ||  1185-1187;  Dec. 
Dig.  8  612.*] 


a.  MtrmoiPAi.  CoBPOBATioNs  (I  432*)— Sew> 
zbaob  Assesbment— Pbopebty  Liable. 
The  lands  of  respondent  being  within  the 
sewerage  area  or  district  of  the  borough,  at 
least  indirectly,  will  find  an  outlet  for  sewage 
through  tbe  general  system,  and  ther^ore  are 
liable  to  an  assessment  for  benefits  under  the 
act  of  February  19, 1895  (P.  L.  p.  95). 

[Ed.  Note.^For  other  cases,  see  Municipal 
grporatlons,  Cent  Dig.  |  1042;  Dec.  Dig.  | 

Appeal  from  Supreme  Court 

Certiorari  by  St  Vincent's  Church,  Madl- 
s<Hi,  a  corporation,  against  the  Borough  of 
Madison  and  others,  to  set  aside  a  sewerage 
assessm^t  From  a  decree  (89  AtL  254)  set- 
ting aside  the  assessment,  defendants  appeaL 
ReVereed  and  remanded*  with  directlcma 

Ghadefl  A.  Batbbun,  of  Morristown,  tor 
appellants.  King  &  Vogt,  of  Morristown,  for 
resp(mdent 

WALKER,  Gh.  This  was  a  case  on  cer- 
tiorari in  which  the  Supreme  Ooort  set  aside 
a  sewerage  asBessmoat 

[1]  The  defendants  appellants  urge  tbat  the 
writ  sbonld  have  Iteen  dismissed,  becaiue  it 
was  not  issued  within  the  time  allowed  by 
section  92  of  the  Boroni^  Act  (P.  It.  1897» 
p.  328),  which  prorldea  tbat  no  certiorari 
shall  be  allowed  or  granted  to  set  aside  any 
assesmnent  made  for  any  eewat  after  SO  da^ 
shall  have  elapsed  from  the  date  of  the  con- 
firmation of  such  assessment  by  tbe  counclL 

Tbe  r^wrt  at  tiie  commlssimters  of  assess- 
ment was  confirmed  at  a  meeting  of  tbe  bor- 
ough councU  hdd  November  25, 1912.  The  80 
days'  limitation  expired  December  25,  1912. 
It  does  not  appear  that  tbe  writ  of  cerUorarl 
was  allowed  after  that  date.  The  record  dis- 
closes a  notice  by  the  prosecutor  to  the  de- 
fendants of  an  application  to  Mr.  Justice 
Mintum  on  December  21,  1912.  for  an  allow- 
ance of  the  writ,  and.  Indorsed  npon  it  ai>~ 
pears  an  allocatur  signed  by  that  justice 
without  date.  It  is  true  that  tbe  writ  Is  test- 
ed in  the  name  of  the  Chief  Justice  of  the 
date  of  December  28, 1912.  It  Is  sealed  with 
tbe  seal  of  the  Supreme  Court,  Instead  of 
with  a  wafer,  which  might  bare  been  affix- 
ed by  the  attorneys  as  agents  of  the  clerk. 
The  delay  In  getting  the  writ  to  Trenton 
doubtless  caused  tbe  teste  on  a  day  subse- 
quent  to  the  expiration  of  the  30  days'  time 
limit  It  is  not  the  day  of  the  teste,  but  the 
time  of  the  allowance  of  the  writ  which  is 
limited  by  the  statute.  As  it  appears  that  ap- 
plication was  made  within  tbe  time  prescrib- 
ed by  law,  and  as  it  does  not  appear  that  the 
writ  was  allowed  out  of  time,  this  objection 
of  the  defendants  appellants  must  fall. 

But  even  if  the  allowance  were  made  out 
of  time,  the  objection  would  be  invalid,  if 
the  application  were  made  within  time,  and 
for  this  reason:  A  Justice  of  the  Supreme 
Court  has  the  constitutional  right  to  delib* 
erately  consider  all  applications  made  to  him, 
and  it  is  not  within  the  power  <^  the  Leg- 
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Ifllatnre  to  limit  this  constltatlonal  right  so 
as  to  defeat  ttae  ends  of  Justice,  nor  ta  there 
discoverable  In  the  .section  tnentloned  any 
snch  legtelatlTe  Intention.  If  an  application 
were  made  to  a  Justice  of  the  -  Supreme 
Court  for  the  allowance  of  a  certiorari  on 
the  last  day  on  which  It  could  be  allowed, 
and,  if  the  application  presented  a  Question 
of  doubt  and  difficulty  which  it  was  neces- 
sary for  the  justice  to  take-under  advisement, 
and  If,  for  tliat  reason  alone;  or  by  reason  of 
bis  other  Judicial  engagements,  it  was  Im- 
possible for  him  to  decide  for  or  against 
the  allowance  until  a  day  later  than  the  time 
limited  for  the  allowance  of  the  writ,  still  it 
could  be  lawfully  allowed  and  issued. 

[2]  In  McNamara  v.  N.  Y.,  L.  E.  &  W.  R.  R. 
Co.,  56  N.  J.  Law,  66,  28  AO.  813,  it  was  held 
that,  whenever  delay  In  entering  a  Judgment 
is  caused  by  the  actioii  of  the  court,  judgment 
*  nunc  pro  tunc  will  be  allowed  as  of  the  time 
when  the  party  would  otherwise  have  been 
entitled  to  It  And  this  doctrine  is  not  to  be 
held  to  Include  final  Judgments  alone.  The 
rale  of  practice  is  elastic  enough  to  include 
any  interlocutory  order,  as  would  appear 
from  the  broad  language  of  Mr.  Justice  Day- 
ton In  Den  v.  Tomlin,  18  N.  J.  Law,  14,  35 
Am.  Dec.  525,  where  he  said  that  it  Is  a  rule 
of  practice,  as  well  as  of  common  justice,  that 
the  action  of  the  court  shall  not  be  permitted 
to  work  an  Injury  to  a  party. 

It  is  also  argued  that  the  Supreme  Oourt 
should  have  quashed  the  writ  because  of  non- 
joinder and  misjoinder  of  partlea  One  ob- 
jection is  that  "the  council  of  the  borough 
of  Madison"  is  named  as  a  respondent,  when, 
In  fact,  the  corporate  name  of  the  municipal- 
ity is  "borough  of  Madison."  The  Supreme 
Court  does  not  treat  this  question  in  its  opin- 
ion, but  when  the  case  was  before  that  tri- 
bunal the  appellant  made  a  motion  for  dis- 
missal for  the  reason  Just  stated,  which  motion 
was  denied,  and  the  respondent  then  moved 
to  amend  its  name  from  "the  council  of  the 
borough  of  Madison"  to  "borough  of  Madi- 
Mm,"  which  motion  was  allowed,  and  an  ap- 
propriate order  was  thereupon  entered.  Tb&t 
properly  disposed  of  the  question. 

[3]  It  is  further  objected  that  the  writ  is 
directed  to  the  clerk,  and  also  to  the  collector 
of  the  borough,  as  well  as  to  the  borough  it- 
self, and  Klrkpatrick  v.  Commissioners,  42 
N.  J.  Law,  QIO,  Is  relied  upon  for  quashing 
of  the  writ,  as  against  them.  While  that 
case  holds  that,  if  a  certiorari  be  directed 
to  a  proper  and  also  to  an  improper  party, 
it  may  be  quashed  as  to  the  latter.  It  was 
distinctly  held  by  Mr.  Justice  Dixon,  speak- 
ing for  the  Supreme  Court  at  page  612,  tbat 
there  is  no  reason  why  a  misdirection  (mis- 
Jo'nder)  should  impair  the  writ  as  to  the 
proper  party.  Whether  or  not  the  clerk  or 
collector  are  proper  parties  in  this  case,  cer- 
tainly the  borough  of  Madison  is  a  proper 
party,  for  by  section  58  of  the  Borough  Act 
(P.  U  1897,  p.  812)  the  commissioners  of  as- 
■eaunent  are  required  to  certify  their  assess- 


ments to  the  council  by  a  report  in  writing, 
whldi  report  may  be  considered  by  council, 
and  after  considering  the  same  they  may 
adopt  and  confirm  it.  with  or  without  altera- 
tions, and  when  the  report  shall  have  been 
80  adopted  and  confirmed  the  same  shall  be 
final  and  conclusive, .  and  by  section  61  that 
after  the  report  shall  have  been  adopted  and 
confirmed  It  shall  be  recorded  at  full  length 
In  the  records  of  the  proceedings  of  the 
council,  and  shall  then  be  delivered  to  the 
collector  for  action.  It  wonld  be  idle  to  say 
that  the  council,  even  after  having  delivered 
the  report  to  the  collector,  could  not  make  a 
return  concerning  It  from  its  own  records. 
Whether  or  not  the  clerk  and  collector  are 
in  this  case  improper  parties,  we  think  there 
should  have  been  no  quashing  of  the  writ  as 
to  them,  because  the  writ,  having  been  direct- 
ed to  them  in  conjunction  with  the  counci} 
of  the  borough,  they  with  the  mayor  and 
councilors  signed  the  return,  In  which  they 
certified  that  they  sent  to  the  Justices  of  the 
Supreme  Court  the  assessment  against  the 
prosecutor,  together  with  all  things  touching 
and  concerning  the  same,  as  fully  and  entire- 
ly as  before  them  they  remained,  including 
copies  of  so  much  of  the  minutes  of  the  coun- 
cil of  the  borough  of  Madison  as  related  to 
and  had  any  bearing  upon  the  same.  If  they 
had  DO  control  of  the  record,  they  should  not 
have  assumed  to  qertify  that  they  returned 
that  record  to  the  Supreme  Court  Their 
present  contention  is  Inconsistent  with  their 
former  action,  and  they  will  not  be  heard  to 
say  that  they  are  not  proper  parties,  when 
they  hafe  already  acted  as  such. 

[4]  The  gravamen  of  respondent's  conten- 
tion is  that  it  ia  not  assessable  at  all  for  ben- 
efits conferred  upon  that  part  of  its  prem- 
ises being  the  rear  portion  of  the  tract  on 
which  its  church  and  rectory  are  situate. 
The  portion  fnnttli^  on  Green  Village  Road, 
containing  the  <Aurch  and  rectory,  was  as- 
sessed in  the  sum  of  ¥218.00,  which  was  paid. 
The  whole  tract  extoids  back  to  the  lands  of 
the  Preabyterlfui  chnrch  for  a  distance  o< 
nearly  600  feet,  and  Is  bounded  on  the  west 
by  a  one-foot  strip  of  land  owned  by  Alice  L: 
Green  and  on  the  east  by  lands  of  Charles 
A.  Rathbnn  and  oth^s. 

The  case  diowa  tbat  the  commls^oners, 
in  making  their  assessment,  treated  all  cor- 
ner properties  as  having  a  depth  of  100  feet, 
and  that,  in  making  the  assessment  of  the 
churt^  and  rectory  tract  they  made  an  as- 
sessment against  the  Green  Village  Road 
frontage,  considering  it  as  a  lot  100  feet  deep. 
The  remaining  part  they  designated  as  being 
the  Wllmer  street  portion,  although  it  does 
not  impinge  on  that  street,  there  being  a  strip 
extending  from  Green  Village  Road  souther- 
ly along  the  whole  depth  of  resiwndent's 
property,  one  foot  wide,  being  Miss  Green's 
strip  above  mentioned.  On  this  rear  portion 
of  the  respondent's  property  the  sexton's 
house  and  parochial  fltdiool  are  located.  The 
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■extOD*B  liotise  I«  aewaeA  by  pipes  nmnliig 
through  the  land  of  the  Madison  public 
school,  and  it  was  planned  to  connect  the 
parochial  school  with  the  same  pipe  line. 
The  school  was  In  course'  of  erection  when 
this  case  was  instituted,  and  has  since  been 
finished,  and  the  plan  for  sewering  It  through 
the  public  school  property  has  been  carried 
out  There  was  assessed  against  this  portion 
of  respoudenfs  property  the  sum  of  $264; 
and  it  Is  to  this  assessment  that  objection  is 
mad&' 

It  is  submitted  by  respondent  that  the  oom- 
mlssloners,  having  assessed  the  land  of  Miss 
Green  along  WUmer  street,  cannot  assess  Ita 
land  for  sewer  benefits  on  that  street,  as 
there  is  no  access  to  It;  that  the  assessments 
are  laid  on  the  basis  of  street  fr(nitage,  and 
the  result  of  the  assessment  is  to  compel  pay- 
ment by  respondent  of  a  larger  proportion  of 
cost  than  is  borne  by  any  other  landowner; 
that  inasmuch  as  the  parochial  school  (since 
finished)  was  in  course  of  construction  the 
assessment  was  not  authorized;  and,  further- 
more, that  as  access  cannot  be  had  to  Wil- 
mer  street  from  the  respondent's  lands,  to 
support  the  assessment  there  must  be  some 
present  appreciable  benefit,  which,  it  is  Maim- 
ed, there  is  not 

The  Supreme  Court  sustained  the  respond- 
ent's contention  npon  the  ground  that,  to 
warrant  an  asseasment  for  the  construction 
of  a  sewer,  the  property  assessed  must  be 
capable  of  a  present  appreciable  benefit  by 
direct  connection  with  the  sewer.  This  view 
Ignores  the  provisions  of  the  act  of  Febru- 
ary 10,  1895  (P.  L.  p.  95;  3  Comp.  Stat  1910, 
p.  3580,  S  458),  which  In  section  1  provides 
that  where  In  any  municipality  sewera  or 
drains  have  been  or  may  be  constructed, 
forming  part  of  a  graieral  system  of  sewer- 
age or  drainage,  or  part  or  parts  thereof,  It 
shall  and  may  be  lawful.  In  assessing  the 
benefits  conferred  by  the  construction  of  any 
main,  trunk,  or  intercepting  sewer  or  drain, 
forming  a  part  of  system,  to  assess  such 
benefits,  not  only  upon  the  lands  and  real 
estate  fronting  or  abutting  on  the  line  Qiere- 
of ,  but  also  upon  all  the  lands  and  real  estate 
situate  in  and  throughout  the  entire  sewer- 
age or  drainage  area  of  such  municipality, 
and  through  which  sewers  and  drains  the 
whole  or  a  part  of  the  sewerage  or  drainage 
of  such  area  or  district,  directly  or  indirect- 
ly, finds  or  will  find  an  outlet,  and  In  section 
4  that  In  all  cases  of  sewer  or  drain  assess- 
ments made  for  benefits  conferred  by  the  con- 
struction of  any  lateral  or  connecting  sewer 
or  drain,  forming  a  part  of  the  general  sys- 
tem, and  upon  the  lands  and  real  estate 
fronting  or  abuttlog  on  or  In  the  vicinity  of 
the  line  of  such  lateral  or  connecting  sewer 
or  drain,  no  assessment  has  been  made  for 
benefits  conferred  or  likely  to  be  conferred 
by  the  construction  of  any  main,  trunk,  or 
intercepting  sewer  or  drain,  and  through 
which  such  lateral  at  connecting  sewn  or 


drain  la  or  will  have  an  outlet  for  its  sew* 
erage  or  drainage,  It  stiaU  and  may  be  law- 
ful to  include  in  such. assessment  not  only 
the  costs  or  part  of  the  costs  of  such  lateral 
or  connecting  sewer  or  drain,  but  so  much  of 
the  cost  of  the  main,  trunk,  or  intercepting 
sewer  or  sewers,  drain  or  drains,  with  which 
the  same  is  connected  and  through  which  it 
finds  an  outlet,  as  the  said  lands  and  real 
estate  shall  be  peculiarly  benefited  by  the 
construction  of  Che  main,  tmnic,  or  interest- 
ing sewers  or  drains,  or  any  part  thereof. 

It  will  be  seen,  therefore,  that  the  Improve- 
ment in  question  falls  directly  within  the 
provisions  of  the  act  of  1895.  A  general  sys- 
tem of  sewerage  for  the  borough  having  been 
constructed,  the  commissioners  of  assessment 
were  directed  to  make  a  Just  and  equitable 
assessment  of  damages  sustained  by,  or  ben- 
efits conferred  upon,  lands  and  real  estate  by 
reason  of  such  improvement,  according  to  the 
statutes  in  such  case  made  and  provided. 

The  report  of  the  commissioners  certifies 
that  they  met  and  heard  all  persons  who  ap- 
peared before  them  In  reference  to  the  award- 
ing of  damages,  or  the  assessment  of  benefits, 
for  the  construction  of  the  sewerage  system 
and  the  laying  of  laterals  In  the  boroi^h,  and 
that  they  made  a  Just  and  equitable  assess- 
ment of  the  danuu;es  sustained  by  the  req»ec- 
tive  owners  of  land  affected,  and  the  beneflta 
conferred  upm  any  lands  or  real  esta^  by 
reason  of  the  improvement;  and  tliat  they  as- 
sessed upon  the  parcels  of  land  and  premises 
shown  on  the  several  maps  or  plans  accom- 
panying their  report  the  sums  mentioned, 
eta,  08  to  St  Tlncenfs  Ghurdi,  ^!64.  This, 
as  appears  from  the  report,  was  an  assess- 
mebt  for  sewers,  and  not  for  laterals.  And 
the  commlsdoners  further  certified  that  the 
sums  assessed,  in  their  opinion,  did  not  ex- 
ceed the  beneflta  conferred,  and  that  no  dam- 
ages were  sustained  by  any  of  the  lands  or 
real  estate  by  reason  of  the  improvement 

The  reason  for  not  connecting  the  sexton's 
house  and  parochial  school  with  tlw  sewer  on 
Green  Tillage  Bead  Is  that  the  front  of  the 
lot  on  that  road  Is  higher  than  the  rear  of 
the  lot  upon  which  those  buildings  are  locat- 
ed, and  the  declivity  is  too  great  to  permit 
of  the  flow,  by  gravity,  of  sewage  from  the 
latter  to  the  Green  YiUage  Boad. 

We  are  of  opinion  tliat  in  making  the  as- 
sessment for  beneflta  the  rear  'lands  of  the 
respondent  should  be  Included,  because  they 
are  within  the  sewerage  area  or  district  of 
the  borough,  whldb,  at  least  indirectly,  will 
find  an  outlet  for  sewage  through  the  gen- 
eral system,  as  contemplated  by  the  act  of 
1895.  That  these  lands  should  be  visited 
with  an  assessment  for  this  Improvement  la 
plain;  and  it  does  not  appear  that  the  as- 
sessment complained  of  was  made  In  accord- 
ance with  the  provisions  of  the  act  men- 
tioned. 

The  result  reached  is  that  the  Sin>renie 
Court  erred  In  setting  adde  tb»  ■wosBmsnt 
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In  toto,  and  Its  Judgment  wUl  therefore  be 
revenetl,  and  tbe  cause  remanded,  to  the  end 
that  a  proiwr  assessment  may  be  made  in 
that  conrt  under  the  autbority  of  the  act  of 
March  28,  1S81  (P.  U  p.  194:  4  Comp.  Stat 
1910.  p.  6171,  I  191).  and  in  accordance  with 
the  proTlsioDS  of  the'  act  of  February  19, 
1895,  supra.  See  Elizabeth  t.  Meeker.  45 
N.  J.  I^w,  157;  Brown  v.  Town  of  Unlm,  65 
N.  J.  Law,  601,  48  AU.  662.  ' 


BBAH  T.  PATEBSON  SAFB  DEPOSIT  & 
TRUST  CO.    (No.  111.) 

(CoDrt  of  IBrxors  and  Appeals  of  New  Jaiwy. 

Nov.  16,  1914.) 

(Bvllabtu  by  ike  Court.) 

TBITSTB  a  234*)  —  lilABXLITT  Of  TsUBrai  — 
TBUST  PBOraKTT— I^BSCIAnOK  IN  VALUI. 

A  troBtee  received,  as  part  of^the  troat 
fund,  stocks  and  bonds  of  corporations  in 
which  the  testator  had  invested  in  his  lifetime, 
which  .were  supposed  to  be  of  the  highest  class. 
Subse9uently  they  depreciated  at  a  thne  of 
finanoial  depression.  Another  corporation,  to 
which  the  properties  had  been  leased,  became  in- 
solvent. The  court  directed  tbe  receiver  to  bor- 
row money  on  receiver's  certificates  to  pay  the 
rent  and  it  was  paid.  Later  there  was  a  de- 
faalt.  bnt  there  was  then  no  market  for  the  se- 
earities.  Quotations  were  merely  nomimil  and 
of  a  speculative  character.  The  securities  were 
unsalable.  Held  that,  since  the  good  faith  of 
the  trustee  was  conceded,  it  h^,  under  the  spe- 
cial  facts  of  the  case,  exercised  reasonable  dis- 
cretion, and  was  not  liable  for  the  loss. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Oeat 
Dig.  K  340-342 ;  Dee.  Dig.  |  234.*] 

Appeal  from  Court  of  Chancery. 

Bill  by  Carrie  S.  Beam  against  tbe  Pater- 
wm  Safe  Deposit  &  Tmst  Craipany.  Decree 
advised  for  complainant  In  82  N.  J.  Eq.  518, 
91  AtL  734,  and  defendant  appeals.  Berers- 
edf  and  bill  dlamiaaed. 

Jobn  W.  BardlDg  and  Gri^  and  Hard- 
log,  all  of  Faterson,  for  ai^llant  Pierre  V. 
Ootikt  ot  Jers^  CUy,  tot  respondent 

8WATZB,  3.  We  agree  wUb  the  teamed 
YicB  Oianoellor  that  the  harden  <it  prorlng 
that  tbe  trustee  exercised  good  faltb  and 
rdasonaUe  discretion  is  upon  tbe  defendant, 
as  we  have  already  decided  upon  appeal 
from  tbe  order  refoslng  to  strike  out  the 
bill.  SI  N.  J.  Eq.  195,  86  Aa  369.  We  differ 
from  his  conclusion  that  the  defendant  has 
failed  to  establish  the  exercise  of  good  faith 
and  reasonable  discretion,  which  Is  the  duty 
imposed  by  the  statute.  2  C<»np.  St  1910, 
p.  2271.  pL  34.  Its  good  faith  la  not  question- 
ed. Oar  examination  of  the  facts  shows  that 
the  securities  were  supposed  to  be  of  tbe 
highest  class;  that  on  August  1,  1906,  the 
date  fixed  by  the  Vice  Chancellor  as  tbe  time 
when  tbe  trustee  should  have  sold,  they  had 
fiiUen  as  follows:  Central  Park,  North  & 
East  Biver  Bailwajr  stock  from  206  bid  and 
210  asked  to  195  bid  and  200  asked:  Twenty* 


Eighth  and  Twenty-Ninth  Streets  Orosstown 
Railroad  first  mortgage  bonds  from  112  bid 
and  113%  asked  to  102  bid  and  100%  asked; 
Second  Avenue  Railroad  Compauy  Consoli- 
dated 5's,  doe  1948  from  115  bid  and  117 
asked  to  111  bid  and  113  asked.  The  prices 
at  tbe  date  fixed  by  the  Vice  Chancellor, 
while  lower  than  when  the  trust  company  ac- 
quired the  securities,  were  still  prices  com- 
manded by  high  grade  investments.  To  bold 
that  so  slight  a  variation  In  the  market  re- 
quired the  trustee  to  sell  would  in  effect  re- 
quire a  trustee  to  watch  the  "ticker"  as  any 
mere  speculator  might  This  Is  not  the  duty 
ot  a  trustee.  He  .la  to  invest  In  safe  pro- 
ductive securities,  and  mere  fluctuations  in 
market  price,  which  may  be  due  to  variation 
in  tbe  current  rate  of  interest  or  in  the  cur- 
rent demand  for  ready  money  In  panic  or 
in  war,  ought  not  to  force  him  to  selL 
Were  It  otherwise,  it  would  practically  be 
Imposdble  to  Invest  a  trust  fund  with  any 
approach  to  permanence,  and  the  loss  of  In- 
terest on  the  constant  reinvestment  might  be 
a  serious  loss  to  the  cestui  que  tmst  These 
considerations  suffice  to  show  that  the  date 
fixed  by  the  Vice  Chancellor  cannot  be  Jus- 
tified. We  cannot  however,  leave  the  case  at 
that,  since  subseqfiently  the  securities  became 
practically  worthless,  and  a  rapid  fall  be- 
gan in  the  summer  of  1907.  This  ia  shown 
to  have  been  a  time  of  financial  depression, 
when  tbe  best  securities  dropped  In  ralne. 
We  think  that  even  then  tbe  troatee  was 
not  required  to  s^l,  slnoe  great  shrinkages 
take  place  at  snch  times  which  are  subse- 
quently recovered.  The  trustee  might  be 
held  liable  for  loss  if  be  sold  when  tbia  mar- 
ket was  low,  and  there  was  a  subseqnent  re- 
covery. The  testimony  Is  nncmtradlcted 
that  nothing  occurred  to  disturb  ony  one^s 
sense  of  security  Until  about  September, 
1907,  when  recovers  were  appointed  for  tlie 
New  York  City  Railroad  Company,  the  les- 
see of  the  companies  whose  securities  are 
now  In  question.  This  led  to  the  tmstee  tak- 
ing steps  to  protect  tbe  Interests  of  its  ces- 
tui que  tmrt  as  well  as  Its  own  Interests  as 
holders  of  the  same  securities.  We  see  no 
reason  to  doubt,  and  there  Is  no  evidence  to 
the  contrary,  Uiat  all  was  done  that  was  pos- 
sible. The  federal  conrt  In  New  York  di- 
rected the  receivers  of  the  New  York  City 
Railroad  Company  to  operate  the  whole  sys- 
tem and  to  borrow  money  on  receivers'  cer- 
tificates to  pay  the  rent  on  the  leases  of  the 
three  companies.  There  was  no  default  un- 
til 1908.  The  dividend  on  tbe  Central  Park 
stock  was  paid  on  January  1,  1908,  tbe  in- 
terest on  tbe  Second  Avenue  bonds  on  Fet>- 
ruary  1, 1908.  and  on  tbe  Twenty-Eighth  and 
Twenty-NinUi  Street  Crosstowh  bonds  on 
April  1,  1908.  As  long  as  the  dividends  and 
interest  were  regularly  paid  under  an  order 
of  tbe  court  the  trustees  were  certainly  Jus- 
tified In  dtsiegarding  tbe  market  fluctuations, 
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unlesa  t&ero  was  Bomethliv  eiae  to  azonae 
thfilr  flnsptdons.  Tbeze  is  no  proof  that 
there  waa.  When  the  de&nlt  In  dividends 
and  Interest  came  lata,  the  time  had  passed 
when  It  was  possible  to  ssjre  the  situation. 
There  was  no  market  tta  the  securlUes.  The 
quotations  are  shown  to  have  been  merely 
nominal  and  of  a  specnlatiTe  <jharacter.  As 
one  witness  said:  "Yon  couldn't  do  any- 
thing. The  bottom  fdl  oat  pompletely."  Or 
as  another  witness  pot  it:  "They  were  un- 
salable. Where  a  stock  was  quoted  as  60 
bid,  if  yon  had  offered  ten  shares  yon  couldn't 
have  got  CO  per  cent  of  the  nominal  quota- 
tion prlc&"  In  the  fac^  of  this  nncwtra- 
dicted  testimony,  we  are  unable  to  see  what 
the  trustee  could  have  done.  Its  good  faith 
is  nnquesUoued  and  is  conceded.  We  think 
it  exercised  reasonable  dlscretink  It  is  lu- 
deed  suggested  that  the  trustee  should  have 
A)ught  the  protection  of  an  order  of  court 
unda  the  act  of  1889;  but  sucb  an  order 
would  have  done  no  more  than  ^ve  the  auth(H> 
ity  whidi  the  statute  of  1889  its^  conferred. 
Fnun  whatever  source  the  authority  came, 
whether  from  tiie  court  or  the  Legislature, 
the  trustees  would  at  least  have  been  bound 
thereafter  to  exercise  the  good  faith  and  rea- 
sonable discretion  that  the  act  of  1899  re- 
quires. 

It  is  also  suggested  that  perhaps  an  exam- 
ination of  the  records  would  have  disclosed 
that  the  old  mortgage  cm  the  Central  Park  road 
was  uncanceled.  The  difficulty  Is  that  It  Is 
impracticable  to  require  trustees  Investing  In 
bonds  for  a  comparatively  small  amount,  a 
portion  of  a  large  Issue,  to  make  such  an  ex- 
amination. The  expense  would  be  prohibit- 
ory, and.  as  business  is  done  by  careful  In- 
vestors, reliance  must  be  had  upon  the  opin- 
ions of  bankers  who  have  made,  or  may  pro[>- 
erly  be  supposed  to  have  m^de,  the  neces- 
sary examination  and  inquiry  for  tbelr  cli- 
ents. This  Is  one  of  the  useful  purposes 
served  by  bankerd  In  our  modem  business 
organization.  . 

We  think  the  defendant  in  this  case  has 
proved  that  It  exercised  good  faith  and  rea- 
sonable discretion,  and,  as  the  statute  en- 
acts, is  not  accountable  for  any  loss  by  rea- 
son of  the  continuance  of  the  Investments. 
If  it  is  necessary  to  refer  to  the  adjudged 
cases,  it  is  enough  to  cite  Matter  of  Weston, 
91  N.  Y.  503;  Matter  of  Mercantile  Trust 
Co.,  156  App.  Div.  224,  141  N.  Y.  Supp.  460; 
Bowker  v.  Pierce,  130  Mass.  262.  The  decree 
must  be  reversed,  and  a  decree  entered  dis- 
missing the  bill,  with  coats. 


BTANDBVEN  t.  GALL, 

(Supreme  Oourt  of  New  Jersey.   Hardti  8, 
1911.) 

Municipal  Cospobations  <|  191*>-Officbb8 
— BBoisraAB  or  Vital  Statistiob— Clbbk 
or  Board  of  Aldekhen. 

Paterson  City  Charter,  |  12,  created  the 

office  of  clerk  of  the  board  of  aldermen,  and  sec- 


tion 26  of  tihe  ordinance  provided  that  such  clerk 
should  be  the  executive  officer  of  the  bureau  ol 
vital  statisticB  and  should  be  known  as  tbe  reg-  - 
Istrar  of  vital  BtatlBties.  Held  that,  though  the 
city  clerk  by  section  25  of  the  (barter  is  con- 
stituted ex  officio  clerk  of  tlie  board  of  alder- 
meuj  he  is  not  for  tliat  reason  registrar  of  vital 
statistics ;  another  person  having  been  duly  ap- 
pointed by  the  board  of  aldermen  as  its  clerk, 
who  was  ipso  facto  entitled  to  hold  the  office  of 
registrar  of  vital  statistics  under  P.  L.  1895,  p. 
401,  providing  that  the  clerk  of  the  bc^rd  shall 
be  such  registrar, 

[Ed.  Note.—For  other  cases,  see  Hunldpal 
G^untions,  Oent  Dig.  ||  BS&~C2Si;  Dec.  Dig. 

Informatltm  .In  the  nature  of  quo  warranto 
by  T.  Simpson  Standeven  against  Charles  S. 
Gall.  Dismissed. 

Argued  November  term,  1910,  before  GUM- 
MERE,  C.  J,,  and  TBBNOHABD  and  ICIN- 
TURN,  JJ. 

Barton  H.  Walker,  of  Peterson,  for  plaln- 
tift  J.  W.  De  Yo^  of  Paterson,  tor  defend- 
ant 

PER  CURIAM.  The  facts  presented  by 
this  Information,  and  concerning  which,  there 
is  no  dispute,  are  that  the  relator  seeks  to 
obtain  the  office  of  register  of  vital  statistics 
of  the  city  of  Paterson,  under  the  provisions 
of  an  "Act  concerning  r^^trars  of  vital 
statistics  In  cities  of  the  second  class  in  this 
state."    P.  L.  1895,  p.  401. 

That  act  provides  that  t^e  clerk  of  the 
board  of  aldermen  shall  be  registrar  of  vital 
statistics.  The  defendant  is  in  fact  clerk  of 
the  board  of  aldermen.  The  relator,  who  Is 
city  clerk  of  Paterson,  Insists  that,  under 
section  25  of  the  city  charter,  he  Is  constitut- 
ed virtutl  officio  clerk  of  the  board  of  alder- 
men and  hence,  by  legislative  act,  answers 
the  requirement  of  the  act  of  1895. 

The  office  of  clerk  to  the  board  of  aldermen 
was  created  by  section  12  of  the  city  charter 
as  a  distinct  public  office,  In  virtue  of  the 
power  there  given  to  the  board  of  alderm^ 
to  create  it  That  it  was  so  created  Is  conced- 
ed; and  It  Is  conceded  that  the  defendant 
and  his  predecessors  acted  as  clerks  dlstinc- 
tively  to  the  board  of  aldermen,  and  have  fill- 
ed the  office  and  performed  Its  duties  in  ac- 
cordance with  section  26  of  tbe  city  ordi- 
nance, which  provides  that: 

"The  clerk.of  the  board  of  aldermen  shall  be 
the  executive  officer  of  the  bureau  of  vital  statis- 
tics and  shall  be  known  as  the  registrar  of 
vital  BtatisticB." 

The  only  inquiry,  therefore,  really  Is:  Who 
is  the  clerk  of  the  board  of  aldermen?  We 
are  satisfied  from  a  perusal  of  this  legislation 
and  a  review  of  the  facts,  as  well  as  by  the 
long  and  unquestioned  usage  ot  the  office, 
which  has  placed  a  practical  construction  up- 
on this  legislation,  that  the  defendant  is  In 
fact  the  clerk  of  the  board  of  aldermen  ai^ 
ipso  facto  Is  entitled  to  hold  the  office  of 
registrar  of  vital  statistics. 

The  Information  will  theretwe  be  dlsmlsa- 
ed,  with  costs. 
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STSADMAM  et  aL  t.  FOSTER  et  aL 
(No.  S&) 

(Court  of  E!rrors  and  Appeals  of  N«w  Jerse;. 

Not.  le,  1014.) 

(BvUahut  iv  (Ae  OoitrU) 

t  MOBTGAGES  {§  238*)  —  ABSIGNBIBHT  — CoN- 

ffTBuenvB  Notice. 
The  record  of  an  assisnment  of  mortgage 
of  real  estate  is  constmctiTe  notice  to  the  mort- 
gigor  of  Buch  asaignment 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  673-676 ;  Doc  IMg.  'S  238.»] 

a  MOBTGAGEB  (|  2»8»)  —  PATMBIT  —  SUFFI- 

The  iiabitaal  pajment  of  Interest  on  a  mort- 
gage to  a  person  other  than  the  mortgagee,  too 
m.  turn  paid  it  to  the  mortgagee,  wul  not  au- 
thorize the  payment  of  princiimi  of  audi  mort- 
gage to  BUch  other  peraos. 

[Ed.  Note.— For  other  cases,  see  Morteages, 
Cont.  Dig.  SS  836-854,  "864,  871;  Dec  Dig.  § 
288.*] 

8-  MOBTGAOKS  (5  298*)  —  Patmbkt  —  TTnau- 
1H0RIZED  Payment  to  Third  Pebsok-t-Rat- 
moATiON— Rbugasi  of  Moeigagk. 

The  execution  by  the  mortgagee  of  a  re- 
lease of  part  of  the  mortgaged  premises  after 
the  making  of  such  nnautbonzed  payment  does 
not  amoont  to  a  ratification  of  its  receipt  when 
it  does  not  appear  that  the  mortgagee  received 
any  of  the  money  or  knew  of  the  payment. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
CpnL  Dig.  H  836-854,  864,  871 ;   Dec  Dig.  1 

1  Mobtgaoes  (5  298*V-PATinsiiT— Payment 
TO  Thibd  Fbbson  —  Estoppel  —  Ratifioa- 

KOR. 

The  making  of  the  payments  having  come 
to  the  knowledge  of  the  mortgagee  after  the 
death  of  the  person  that  reoeivid  them,  and  a 
dispate  having  arisen  between  mortgagor  and 
mortgagee  as  to  which  should  make  claim 
against  the  estate,  and  the  mortgagor  finally  re- 
fusing so  to  do,  held  that  tiie  action  of  the  mort- 
gagee in  filing  a  claim  to  saTe  its  total  loss  to  all 
parties  amoanted  neither  to  an  estoppel  of  the 
mor^agee  to  claim  the  full  amount  of  the  mort- 
gage nor  a  ratification  of  the  act  of  the  de- 
ceased in  receiving  the  money. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  886-854,  864,  871;  Dec  Dig.  S 
298.*] 

Appeal  from  Gonrt  of  Chantry. 

Suit  hy  Charles  A.  Steadman  and  others, 
executors,  etc.,  agalnet  Frank  J.  Foster  and 
another.  From  decree  for  complainants,  de* 
feodants  appeaL  Affirmed. 

F.  J.  Greenberg  and  Osborne  &  Aatley,  all 
of  Newark,  for  appellants.  Lehlbaeh  ft  Tan 
Dnyne,  of  Newark,  for  appellees. 

PARKER,  J.  This  Is  a  suit  for  foreclosure 
of  a  mortgage,  and  the  question  for  decision 
is  whether  two  payments  of  $500  each,  made 
by  defendants  to  Charles  A.  Felck,  now  de- 
ceased, should  be  credited  ou  the  principal 
<rf  the  mortgage.  The  Vice  Chancellor  ruled 
that  the  complainants  were  not  required  to 
give  credit  for  Hum,  and  the  defendants  a]f- 
peal. 

The  mortgage  was  made  orlglually  to 
Felck,  who  abont  three  months  later,  and  be- 


fore any  interest  was  due  thereon,  afesigned 
It  to  Mary  E.  f^teadman,  ccnnplalnants'  tes- 
tatrix, the  assignment  being  promptly  record- 
ed and  the  bond  and  mortgage  turned  over  to 
Mra  Steadman,  who  retained  possession  of 
them  until  her  death.  Felck,  however,  ha- 
bitually collected  the  semiannual  interest, 
defendant  Frank  J.  Foster  paying  it  in  at 
his  office  and  taking  a  receipt  signed  by  a 
clerk,  presumably  in  Feick's  name.  This  in- 
terest ^waa  regularly  remitted  to  Felck  and 
received  by  complainants'  testatrix  without 
objection  to  his  action,  and  the  Vice  Chancel- 
lor properly  held  that  by  thus  receiving  it 
she  assented  to  Felck  acting  as  her  agent 
for  the  collection  of  interest. 

The  two  payments  intended  to  be  on  ac- 
count of  principal  were  made  at  Feick's 
office,,  but  without  Mrs.  Steadman's  knowl- 
edge, and  were  never  transmitted  by  him,  he 
accepting  interest  from  Foster  as  on  a  re- 
duced principal,  and  remitting  to  Mrs.  Stead- 
man  full  interest  on  the  original  principal. 
These  facts  developed  after  Feick's  death. 
Mrs.  Steadman,  so  far  as  appears,  never  au- 
thorized Feick  to  receive  payments  of  prin- 
cipal, and  from  the  fact  that  Felck  paid  her 
Interest  in  full  It  is  apparent  that  she  did 
Dot  know  of  any  such  payments.  According 
to  Foster's  testimony  they  were  made  in  this 
way:  About  August  1,  1910,  Foster  con- 
templated the  sale  of  part  of  the  mortgaged 
premises,  so  he  went  to  Feick's  office  and 
asked  for  a  release  of  this  part,  and  was 
told  he  would  tiave  to  make  a  payment  on 
account  of  principal,  and  accordingly  paid 
$500.  He  did  not  get  Ms  release  then,  but 
was  told  that  "Mrs.  Steadman  was  away." 
A  year  later,  in  July,  1911,  he  asked  for  the 
release,  and  was  required  to  pay  $500  more, 
which  he  did,  and  later  received  through 
Feick's  office  the  release,  dated  August  1, 
191I4  but  not  acknowledged  until  September 
27,  1911.  It  appears  from  the  testimony  of  a 
former  dei^  in  Feick's  office  that  he,  the 
said  clerk,  arranged  with  Mra  Steadman  to 
execute  the  release,  assuring  her  that  the 
security  of  the  mortgage  would  not  be  im- 
paired thereby,  and  without  informing  her  of 
the  two  $500  payments  that  bad  been  made 
to  Felck. 

[1]  It  was  claimed  at  the  hearing  that  the 
payments  should  be  credited  on  the  mor^ge 
because  the  Fosters  did  not  know  of  the  as- 
signment. But  the  Vice  Chancellor  properly 
held  that  they  were  bound  to  know  of  It. 
Leonard  t.  Leonla  Heights  Land  Co.,  81  N. 
J.  Bq.  489,  87  AU.  6i5,  Ann.  Cas.  1014C,  749. 
Moreover,  It  Is  reasonably  plain  that  Foster 
must  have  had  actual  notice  of  it  when  told, 
as  he  testilles,  that  the  release  could  not  be 
given  him  "because  Mrs.  Steadman  'was 
away.'* 

[2]  It  was  further  claimed  that  the  eTi- 
dence  showed  that  Felck  was  authorized  to 
receive  payments  of  principal  as  Mrs.  Stead- 
man's  agent;  but  this  claim  cannot  be  sup- 
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ported  •  The  practice  of  permitttng  attorneys 
at  law  to  receive  and  give  acquittances  for 
Interest  payments  1b  common;  but  the  Itabtta- 
al  payment  of  interest  to  an  attorney  at  law, 
who  in  turn  remits  it  to  the  mortgagee,  does 
not  establish  liis  authority  to  receive  the 
principal  or  any  part  thereof,  especially  when 
he  has  not  the  custody  of  the  papers.  27  Gyc. 
1389;  Cox  v.  Cutter,  28  N.  J.  Eq.  IS.  Nor 
does  It  amount  to  a  holding  out  of  the  at- 
torney as  agent  so  as  to  create  any  estoppel 
against  the  mortgagee.  Lawson  v.  Nlctaol- 
son.  52  N.  J.  Eq.  821,  31  AU.  386. 

[3]  The  further  point  Is  made  that  Mrs. 
Steadman  ratified  Fetcit's  receipt  of  the  prin- 
cipal payments  by  executing  the  release.  But 
this  is  obviously  witbout  substance,  for  as 
already  observed,  she  knew  nothing  of  the 
payments  and  released  (for  a  stated  consider- 
ation of  $1)  purely  on  the  representation 
that  her  security  for  the  entire  principal 
Would  not  be  impaired. 

[4]  Finally,  it  is  urged  that  she  either  rati- 
fied the  receipt  of  this  money  by  Feicb  or 
is  estopped  as  against  the  Fosters  from  deny- 
ing his  agency,  because  she  presented  a  for- 
mal sworn  claim  for  the  amount  to  the  Felcb 
estate  after  his  death.  The  evidence  showed 
that  both  Mrs.  Steadman  and  the  Fosters 
were  reDr*»«Anted  by  the  same  attorney  so 
f&r  as  the  Feicli  estate  was  concerned ;  that 
he  made  up  first  a  joint  or  alternative  claim, 
consisting  of  the  affidavit  of  Foster  that  he 
paid  In  the  money  and  the  affidavit  of  Mrs. 
Steadman  that  it  was  received  without  her 
authority;  that  the  attorney  was  notified  by 
the  executor  of  Feick  that  this  could  not  be 
recognized  as  a  claim,  and  so  he  prepared 
and  presented  several  similar  documents,  all 
of  which  were  overruled,  and  finally,  after 
many  disputes  l>etween  Mrs.  Steadman  and 
the  Fosters  as  to  which  should  be  the  moving 
party  In  making  a  claim  against  the  estate, 
he  prepared  and  presented  at  the  last  mo- 
ment a  claim  In  the  name  of  Mrs.  Steadman 
in  order  to  avoid,  as  he  put  it  in  his  testi- 
mony, "making  a  gift  to  the  estate."  From 
what  has  been  said,  it  Is  plain  that  the  claim 
should  have  been  put  In  by  the  Fosters,  who 
had  every  opportunity  of  doing  so,  and  re- 
fused. It  does  not  savor  of  equity  for  them 
now  to  say  that  because  she  did  what  they 
should  have  done,  she  Ediould  lose  her  right 
of  recovery  against  them.  Certainly  there 
is  no  estoppel ;  for  the  Fosters  were  not  led 
to  change  their  position  by  any  act  of  Mrs. 
Steadman.  Nor  is  there  any  ratification; 
for,  as  the  Vice  Chancellor  observed,  Mrs. 
Steadman  would  have  the  right  to  resort  to 
the  Felck  estate  for  any  deficiency  on  the 
fordosure  dnle,  not  exceeding  the  amount 
paid  by  Foster,  but  to  lay  the  foundation  for 
this  must  tile  a  claim  within  the  time  al- 
lowed by  law.  Tbe  Vice  Chancellor  fairly 
solved  the  dilliculty  by  inserting  in  the  de- 
cree a  provision  that,  upon  collection  of  the 
amount  of  the  decree,  the  complainants 
should  assign  to  the  Fosters  the  claim  asalnat 


the  estate  of  Feick.  This  does  full  equity  to 
all  the  parties. 

The  decree  of  the  Court  of  Chancery  la  af- 
firmed, with  costs. 


GBEGUTIS  T.  WACLABE  WIRE  WORKS. 
(No.  IIL) 

(Court  of  Brron  and  Appeals  of  New  Jers^. 
Not.  le, 

fSyllahut  by  the  Court.) 

1.  Master  and  Sbbtant  (|  87Hi  New.  toL  10 
Key-No.  Series)  —  "Wobkiun'b  Gohpkhba- 

TION  Act"— •'BlCPLOTBBS*  LlABILITT  ACT." 
The  act  of  AprU  4,  1911  (P.  L.  p.  134). 
should  be  designated  and  referred  to  aa  tlie 
"Workmen's  Compensation  Act."  and  tbe  act 
of  AprU  13.  1909  (P.  U  p.  114),  aa  the  "Em- 
ployers' Liability  Act." 

2.  Mastbb  and  bKBTANT  250%,  New,  vol 
16  Key-No.  Series)— Action  undke  Wobk- 
uen's  Compensation  Act  —  Oompi-aint  — 
Pbesumption. 

■  Where  a  complaint  sets  up  a  contract  of 
hiring-  l>etween  employer  and  employ^,  made 
subsequent  to  the  taldng  elfect  of  the  Work- 
men's Compensation  Act  (P.  L.  1911,  p.  134), 
and  does  not  aver  that  the  contract  contained 
any  express  statement  in  writing  that  section  2 
of  the  act  was  not  intended  to  apply  Dor  tliat 
any  written  notice  to  that  etEect  was  Bi^en,  it 
will  be  presumed  that  the  parties  accepted  and 
were  bound  by  the  provisions  of  that  section. 
8.  Masteb  and  Sibvant  (|  250%,  New,  toL 
IG  iv^-No.  Series)— Action  undeb  Dcatb 
Act— Right  of  Action— Mabtkb  and  Sebv- 

ANT. 

Where  a  deceased  employ6  by  his  agree- 
ment, eitiier  express  or  implied,  bad  accepted 
and  bectnne  bound  by  the  provisions'of  sectioB 
2  of  the  Workmoa's  Compensatloa  Act  (P.  L. 
1911,  p.  136) ,  hia  personal  representatives  can- 
not maintain  an  action  under  the  Death  Act 
(P.  I*.  1848,  p.  Ifil;  2  Comp.  St  1910,  p.  1907), 
for  damages  for  his  death,  even  though  the  only 
dependents  decedent  left  surviving  him  were 
aliens  not  residents  of  the  United  States. 

Ap[>eal  from  Snpreme  CJourt 

Action  tqr  Era  Gratis,  administratrix, 
against  the  Wadark  Wire  Works,  a  corpo- 
ration. From  Judgment  for  defendant  (91 
AtL  9^>  plaintiff  appeals.  Affirmed. 

John  J.  Stamler,  of  Elizabeth,  for  appel- 
lant KaUach  &  Kallsch,  of  Newark,  for  ap- 
pellee. 

TRENCHARD,  J.  This  action  was 
brought  by  the  administratrix  of  the  dece- 
dent to  recover,  under  the  Death  Act  (P.  L. 
1848,'  p.  151;  2  Comp.  St  1910,  p.  1907). 
damages  for  his  death.  The  defendant  mov- 
ed before  Mr.  Justice  Bergen  to  strike  out 
the  complaint  on  the  ground  that  it  disclosed 
no  cause  of  action.  The  motion  was  grant- 
ed, and  the  plaintiff  appeals  from  the  judg- 
ment subsequently  entered. 

The  complaint  averred,  In  effect  that  on 
September  15,  1913,  the  decedent  was  hired 
and  employed  by  the  defendant  company: 
that  whilst  so  employed  he  was  killed  by  an 
accident  arising  out  of  and  In  the  course  of 
his  employment;  that  he  left  sUTivliig  htm 
a  fattier,  mother,  three  sisters,  and  a  brdth- 
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er,  an  of  vliom  wen  dependents  upon  Uie 
deoedoit  fiir  sunport,  and  all  of  whom  were 
aliena  not  neldents  of  the  United  8tatea»  and 
that: 

"Tberefore  the  admtnbtratrlx  la  not  enti- 
tled to  recoT«r  against  the  eaid  defendant,  tinder 

and  by  virtue  of  fi.n  act  of  the  Legialatare  of  the 
state  of  New  Jersey  entitled  act  Drescrib- 
iag  the  liabilitv  of  an  employer  to  mue  com- 
pensation for  Injuries  received  by  an  employ^ 
in  the  course  of  employment,  establishing  an 
elective  schedule  of  compensation,  and  regulat- 
ing procedure  for  the  aetermlnation  of  liabil- 
ity and  compensation  thereunder,'  approved 
AprU  4,  1911  (P.  L.  p.  134),  and  the  supple- 
ments nereto  and  amendments  th«eof. ' 

We  are  of  the  opinion  that  the  complaint 
did  not  state  a  cause  of  action. 

[1]  The  act  of  Aprtl  4,  1911  (P.  Tj.  p.  184), 
to  which  hereinafter  we  shall  have  occasion 
to  refer,  Is  sometlnies  called  the  "Workmen's 
Compensation  Act"  and  sometimes  the  "Em- 
ployers* Liability  Act"  Ckninsel  in  the  pres- 
ent case  call  it  the  latter.  Ot  course  it  has 
Oie  characteristics  of  both,  yet,  since  its 
<Ailef  purpose  was  compensation  to  injured 
workmen  or  their  dependents,  we  think  tt  is 
more  properly  to  be  referred  to  as  the 
"Workmen's  Compensation  Act"  rather  than 
the  **Employers*  Liability  Act"  The  act  of 
April  18,  1909  (P.  U  p.  114),  is  of  the  latter 
character. 

[2, 1]  Prior  to  our  Workmen's  Oompensa- 
tl<Hi  Act  it  was  held  in  Myers  t.  Holbom,  58 
N.  J.  Law,  198,  88  Atl.  389,  80  L.  R.  A.  34S, 
5S  Am.  fit  Rep.  606,  that  no  action  will  lie 
in  this  state  for  an  Injury  caused  by  death, 
with  the  exception  of  that  provided  by  the 
Death  Act   P.  L.  1B48,  p.  151 ;  2  Oomp.  St 

1910,  p.  1907.  Section  1  of  the  Death  Act. 
under  which  this  action  is  brought  provides : 

"That  whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default,  and 
the  act,  neglect,  or  default  Is  such  as  would, 
if  death  had  not  ensued,  have  entitled  the  par- 
ty injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every 
such  case  the  person  who,  or  the  corporation 
which,  would  have  been  llalde  if  death  had  not 
ensued,  shall  b«  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  person 
injured,"  etc 

Since  that  act  limited  the  relief  granted 
thereby  to  recovery  In  cases  where,  the  de- 
cedent would,  if  death  bad  not  ensued,  have 
been  entitled  to  maintain  an  action,  we  mast 
now  consider  whether  the  plaintiff's  intes- 
tate, if  living,  could  have  maintained  an  ac- 
tioa  In  order  to  determine  that  question  we 
turn  to  our  Workmen's  Compensation  Act 
and  obserre  that  paragraph  9  thereof  (P.  L. 

1911,  p.  136)  provides  as  follows : 

"Etery  contract  of  hiring  made  snbsequent  to 
the  time  provided  for  thia  act  to  take  effect  shall 
be  presumed  to  have  been  made  with  reference 
to  the  provisionB  of  section  II  of  this  act,  and 
unless  there  be  as  a  part  of  such  contract  an 
express  statement  In  writing,  prior  to  any  ac- 
cident either  in.  the  contract  itself  or  by  writ* 
ten  notice  from  either  to  the  other,  that  the 
provisions  of  section  II  of  this  act  are  not  in- 
tended to  apply,  then  it  shall  be  presumed  that 
the  parti«s  have  accepted  the  proTiaions  ot  sec- 


tion n  of  this  act  and  have  agreed  to  be  bonnd 
thereby,"  etc. 

That  act  took  effect  July  4, 191L  The  con- 
tract of  hlrins  set  out  in  the  complaint  was 
made  subs^oently,  and  since  the  complaint 
does  not  aver  that  the  contract  contained 
any  express  statement  In  writing  that  sec 
tlOD  2  of  the  act  was  not  Intended  to  apply, 
nor  that  any  written  notice  to  that  effect 
was  glv^  it  is  presumed  that  the  parties 
accepted  and  were  bound  by  the  provisions 
ot  that  aectl<m. 

Now  paragraph  7  (section  2)  of  the  Work- 
men's Compensation  Act  (P.  L.  1911.  pv  188) 
proTldes  that: 

"When  employer  and  employ^  shall  by  agree- 
ment, either  express  or  implied,  as  hereinafter 
provided,  accept  the  provisions  of  section  11  of 
this  act,  compensation  for  personal  injuries  to 
or  for  the  death  of  such  employ^  by  accident 
arising  oat  of  and  In  the  eonrse  of  ms  employ- 
ment shall  be  made  by  the  employer  without  re- 
gard to  the  negligence  of  the  employer,  accord- 
ing to  the  schedule  contained  in  paragraph 
eleven,"  etc. 

And  paragraph  8  (section  2)  provides  that: 
"Such  agreement  shall  be  a  surrender  by  the 
parties  thereto  of  their  rights  to  any  other  meth- 
od, form  or  amount  of  compeDsation  or  deter- 
mination thereof  than  as  provided  in  section  II 
of  this  act,  and  an  acceptance  of  all  the  provi- 
sions -of  section  II  of  this  act,  and  shall  bind  the 
employ^  himself  and  for  compensation  for  bis 
death  shall  bind  his  personal  representatives, 
his  widow  and  next  of  kin,  as  well  as  the  em- 

{>loyer,  and  those  conducting  his  business  dnr- 
ng  bankrupt(7  or  insoiveney." 

By  force  of  these  provisions,  therefore,  the 
decedent,  if  be  had  suffered  an  injury  not 
resulting  in  death,  would  have  been  limited 
to  the  lecovery  of  the  compensation  provid- 
ed for  In  section  2  and  by  the  procedure  and 
in  the  fcmm  provided  in  the  Workmen's 
Compensation  Act,  and  he  could  not  have 
brought  ndt  for  his  injury  in  disregard  of 
that  act  It  follow^  therefore,  that  the  con- 
dition upon  which  a  right  ot  action  is  given 
to  the  personal  representatives  ta  a  deceased 
peraon  by  the  Death  Act  is  not  iHcesent  In  the 
case  at  bar. 

Moreover,  it  will  be  observed  that  the 
Workmen's  Compensation  Act  deals  with  cas- 
es where  the  injury  resnlts  in  death,  and 
paragraph  8  provides  that  where  the  con- 
tract of  hiring  Is  subject  to  section  2  of  the 
act  such  agreement  shall  be  a  snrrender  by 
the  parties  thereto  of  their  rights  to  any 
other  method,  form,  or  amount  of  compensa- 
tion or  determination  thereof  than  as  pro- 
vided in  section  2,  and  shall  bind  the  em- 
ploy 6  himself,  and  for  compensation  for  his 
death  shall  bind  his  personal  representatives, 
bis  widow  and  next  of  kin. 

Obviously  the  remedy  thereby  provided  In 
case  of  death,  where  the  contract  of  the  em- 
ploy€  la  subject  to  section  2,  is  Inconsistent 
with  the  remedy  provided  by  the  Death 
Act  because  the  latter  provides  for  a  dif- 
ferent procedure  and  a  different  rule  ot  dam- 
ages.   Slnos  the  Workmen's  Compensation 
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Act  by  Its  terms  repeals  all  Inconsistent  leg- 
islation, the  rights  and  remedies  thereby  giv- 
en are  substltnted  for  those  theretofore  pro- 
vided by  the  Death  Act 

The  result  Is  that  where,  as  here,  the  em- 
ploy6  contracts  to  work  under  section  2  of 
the  Workmen's  Compensation  Act,  the  dam- 
ages to  be  paid  by  the  employer  in  case  of 
death  are  limited  by  that  act,  and  an  action 
cannot  be  maintained  in  disregard  of  that 
act.  And  this  la  so  notwithstanding  that  act 
provides  (paragraph  12)  that  "compensation 
under  this  schedule  shall  not  apply  to  alien 
dependents  not  residents  of  the  United 
States."  The  scheme  of  the  act  Is  to  give 
compensation  In  Uen  of  danmges  to  certain 
dependents,  and  not  to  next  of  kin  as  such. 
The  Legislature  saw  fit,  as  a  matter  of  pub- 
lic policy,  to  exclude  nonresident  aliens  from 
Bttcb  benefits,  and  we  think  that  the  power 
of  the  Ijeglslature  to  give  or  withhold  a 
right  of  action  in  auch  case,  and  to  declare 
to  whom  and  in  what  amount  compensation 
shall  be  made,  cannot  be  doubted.  Cetofonte 
V.  Camden  Coke  Co.,  78  N.  J.  Law,  662,  75 
Atl.  913,  27  L.  R.  A.  (N.  S.>  1058. 

Whether,  In  a  proceeding  begun  under  the 
Workmen's  Compensation  Act  in  the  com- 
mon pleais  court,  the  administratrix  could 
recover  under  paragraph  12  (2),  "expenses  of 
last  sickness  and  burial  not  exceeding  one 
hnndred  dollars,"  upon  the  theory  that  there 
were  "no  dependents,"  Is  a  question  we  have 
not  coAsldered,  since  It  is  not  before  us. 

The  Judgment  below  will  be  affirmed,  with 
costs. 


DALLAS  V.  H.  J.  KOEHLER  SPOBTINO 
GOODS  CO.  et  al, 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1914.) 

(Bpllahui  iff  the  Court.) 

1.  Action  (J  28*)— Nature  and  Pobm— Con- 

TBACT  or  TobT—WaIVEB  OF  TOBT. 

Where  personalty  Is  tortlously  taken  and 
sold,  the  owner  may  waive  the  tort  and  sustain 
an  action  in  assumpsit  upon  the  common  counts 
as  for  money  had  and  received  to  hia  use. 

[Ed.  Note.— For  other  casea,  see  Action,  Gent 
Dig.  H  196-21S:  Dec  Dig.  |  28.*] 

2.  Appeal  and  Esrob  (S  1053*)— Habulgss 

EbBOB — OUBK  OF  EbBOB— InSTBUCTIONS. 

Where  the  trial  judge  has  erroneously  ad- 
mitted in  evidence  verbal  testimony  io  contra- 
diction of  the  terms  of  the  written  contract  be- 
tween the  parties,  but  subBequeotly  by  hia 
charge  carefully  inatructs  the  jury  that  such 
verbal  testimony  is  not  to  be  considered  as 
chaiitring  the  written  contract,  and  that  the 
writing  must  control,  that  the  law  of  coDtracts 
is  tbflt  where  a  person  affixed  his  sienatuie  to 
a  written  contract  that  creates  a  conclusive  pre- 
sumption against  the  siener  of  it  that  be  read. 
Understood  and  accepted  its  terms,  held,  that 
the  orifnnal  error  is  cured. 

,  [Ed.  Note. — For  other  esses,  see  Appeal  and 
Error,  Cent  Dig.  |S  4178-^84;   Dec.  Dig.  jf 

looa.*] 


Appeal  from  Circuit  Court,  Essex  County. 

Action  by  Alexander  Dallas  against  the  H. 
J.  Koehler  Sporting  Goods  Company  and  otl^ 
ers.  From  judgment  for  plaintiff,  defendants 
appeal  Affirmed. 

Lum,  Tamblyn  &  Oolyer,  <tf  "Newark,  for  ap- 
pellants. Hugh  B'.  Heed,  of  Newark,  for  ap* 
pellee. 

VREDENBUBGH,  J.  In  a  suit  upon 
contract,  the  plaintiff  had  verdict  below  for 
the  price  he  claimed  the  defendant  company 
owed  him  for  an  E.  M.  F.  motor  car,  and 
from  the  Judgment  entered  thereon  the  de- 
fendant has  appealed. 

The  main  controversy  at  the  trial  related 
to  the  terms  of  payment  under  a  contract  be- 
tween  the  parties  for  the  purchase  by  the 
plaintiff  of  another-  automobile,  known  as  a 
"Koehler  40."  for  the  sum  of  $1,870.  The 
amount  due  under  the  contract  was  not  the 
subject  of  dispute,  but  the  question  whether 
that  price  was  payable  In  cash  (or  money)  or 
by  the  transfer  and  deUvery  to  defendant  of 
plaintiff's  E.  M.  F.  ear  in  Ueu  of  $1,200  of 
cash,  became  the  real  bone  of  contention  be- 
fore the  jury. 

The  material  circumstances  in  evidence, 
which  the  Jury  were  warranted  In  finding, 
were  that  on  February  24,  1910,  the  plaintiff 
was  the  owner  of  the  E.  M.  F.  car  (having 
bought  it  from  the  defendant  in  December 
previous  for  $1,200),  and,  intending  to  pur- 
chase another  car  of  higher  power  in  its 
place,  visited  the  Annual  Automobile  Exposi- 
tion of  the  defendant  company,  at  Its  saleB* 
room  in  Newark,  N.  J.,  and  was  idiown  by  a 
Mr.  Wlnans  (who  was  a  local  manager  and 
salesman  for  the  company)  the  Koehler  40 
car.  Wlnans  ttien  stated  to  the  plaintiff, 
and  his  wife,  who  accompanied  him,  that  the 
company's  cash  price  for  this  car,  with  its 
"accessories,"  was  the  sum  of  $1370,  bnt 
that  he  would  allow  $1,200  for  the  plalntUTa 
E.  M.  F.  car,  which  the  plaintiff  desired  to 
sell.  This  arrangement  the  plaintiff  agreed 
to,  but  before  he  left  the  salesroom  signed  a 
nieraorandum  partly  written  and  partly  print- 
ed (with  blanks  filled  In  In  writing  by  Wl- 
nans) which  the  plaintiff  testified  he  did  not 
either  read  or  bear  read.  The  terms  of  this 
writing  were  inconsistent  with  the  above- 
stated  verbal  agreement,  as  will  presently 
appear,  and  hence  the  difficulties  in  the  case 
which  have  arisen.  The  material  part  of 
this  paper  reads  as  follows: 

"Febmary  24,  1910. 

"H.  J.  Koehler  Sporting  Goods  Co.— Gentle- 
men :  Please  enter  my  order  for  one  modol 
Koehler  40  automobile  at  list  price  of  $1,6S5 
f.  o.  b.  Newark,  to  be  delivered  on  or  about 
March  1st,  on  which  I  bond  you  deposit  of  20 
pei-  cent.  ($395),  receipt  of  which  is  hereby  ac- 
knowledged, to  be  deducted  from  the  price  of  car 
on  delivery.  This  car  to  be  accepted  by  me 
and  balance  to  t>e  paid  by  in  cash  or  by 
I  certified  check  when  notified  that  car  is  ready 


•Fat  other  csms  see  same  topic  and  MCtlon  NVUBER  In  Dec  Dig.  A  Am.  Dis.  Kejr-No.  Seriw  A  Rsp'r  Indexoa 
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for  deUrar.  *  *  *  The  fongoing  mcmonn- 
dnm  oabows  tlw  entire  agreement  between  ns." 

[2]  Anticipating  for  tbe  momoit  the  Jndt 
cUl  coarse  taken  at  the  trial  wltb  respect  to 
tills  paper,  it  sbould  be  obaerred  that  the 
jndge,  although  he  erroneously  permitted  ver- 
bal  testimony  to  contradict  the  paper,  yet 
this  error  was,  we  think,  subsequently  cured 
when  he  finally  and  correctly  charged  the 
Jury  that  there  could  no  recovery  on  the 
ground  that  the  orlgtual  contract  was  as  the 
plaintiff  claimed;  "that  the  writing  must  con- 
trol; •  *  *  that  the  law  of  contracts  Is  that 
where  a  perfion  affixed  his  signature  to  a 
written  contract  that  creates  a  concluslTe 
presumption  against  tbe  signer  of  it  that  he 
read,  understood  and  accepted  its  terms." 

On  February  27,  1910,  before  the  Koehler 
car  had  been  delivered  to  the  plaintiff,  Wi- 
nans  telephoned  plaintiff  and  requested  him 
to  send  down  his  E.  M.  F.  car  to  the  company, 
stating  "they  had  a  customer  for  it  and  they 
wished  to  demonstrate  tbe  car  to  blm."  Im- 
mediately thereafter,  on  March  1,  1910,  the 
plaintiff,  accordingly,  delivered  to  defendant 
the  E.  M.  F.  car,  sending  wltb  It  a  letter  to 
defendant  wbldi  was  expressed  as  follows: 
"105  Orange  Boad,  Montclair,  N.  J., 

"March  1,  1910. 
"H.  J.  Koehler  Company,  Halsey  Street,  New- 
ark, N.  J.— Gent:  I  mclose  herewith  check  for 
1276.00  balance  due  on  Koehler  40  car  par- 
chased  from  you  on  Feby.  24th,  at  the  Automo- 
bile Show  and  to  be  deUvered  to  me  according 
to  contract,  on  March  1st,  in  perfect  running 
order. 

Purchase  price  of  car  delivered  in 

Newark   $1,685  00 

Extra  top    126  00 

Speedometer    20  00 

E^ttl  wind  diield   85  00 

11,870  00 

Cash  paid  on  signing 

contract   $  895  00 

B.  M.  F.  deUvered  to 

yoa  by  request  Feby. 

27tfa   n.200  00  91,696  00 

Balance  due  on  or,  be* 
ing  amount  of  check  • 

inclosed    276  00 

"Kindly  send  receipted  bill  and  deliver  car 
to  my  chauffeur^  J.  L.  Bryer,  on  demand,  for 
my  account. 

"Tours  truly,  Alexander  Dallas." 

This  letter.  It  will  be  perceived,  modified 
tbe  original  contract  as  to  the  cash  payable 
by  plaintiff  for  the  Koehler  car,  and  noti- 
fied the  defendant  that  the  plaintiff  claimed 
a  cash  credit  of  11,200  upon  the  purchase  of 
the  Koehler  car  by  reason  of  bis  delivery  to 
defendant  on  February  27th  of  the  E.  M.  F. 
car,  in  pursuance  of  the  telephonic  request 
above  Indicated.  The  only  written  reply  to 
this  letter  from  the  company  was  a  letter 
under  date  of  March  4,  1810,  to  the  effect 
that  tbe  company  could  not  accept  the  $275 
dieck  (although  it  was  never  returned  to 
plaintiff  and  was  soon  collected  by  defend- 
ant) for  the  stated  reason  that  the  matter 
had  been  bandied  by  their  manager,  Wlnans, 


and  that  be  was  111.  Witbln  two  di^  tlure- 
after,  Wiuans  returned  to  bis  business,  and 
saw  tbe  plalntUTs  letter,  but  made  no  r^ly 
to  1^  ettber  In  writing  or  verbally,  at  any 
time.  We  tbink  the  f aUnre  of  the  dffffenflant 
to  deny  Oie  correctness  of  tbls  claimed  cred- 
it was  a  fact,  together  with  tbe  other  dr- 
cum stances  in  the  case,  from  which  tbe 
Jury  bad  UiB  right  to  Infer  a  walvw  by  tbe 
company  of  casb  payment  for  tbe  Koebler 
car.  This  nodificatlan  tbe  plaintiff,  by  his 
lettw  of  Mareb  1st,  claimed  to  result  fnan 
his  dellTezy  on  February  2Ttb  of  tbe  B.  M.  F. 
car,  at  tbe  reqaest  of  tbe  deftedant 

ThB  evidence  also  shows  that  Qie  plaintiff 
had  repeatedly  after  March  1st  demanded  tbe 
delivery  to  htm  ot  tbe  Koebler  car  by  tbe  de- 
fendant, or  else  that  It  sbonld  return  to  blm 
his  E.  M.  F.  car.  This  U  had  neglected  to  do. 
On  Mar^  14,  1910,  at  a  late  hour  in  tbe 
nii^t,  Wlnans,  accompanied  by  Pfelfet,  an- 
other salesman  of  the  defendant,  came  to 
plalntlfTs  residettce,  and  represented  to  blm, 
in  snbetance,  that  because  ot  bis  threaten- 
ing to  take  steps  to  get  back  his  own  car 
they  were  in  troable,  or,  as  they  expressed 
It,  "in  a  hole" ;  that  the  money  for  tbe 
B.  M.  V.  car  had  not  been  received,  althoui^ 
it  had  been  sold  (In  fact,  at  that  time,  as  It 
subsequently  appeared,  Pfelfer  had  collected 
the  money  for  it  and  had  appropriated  it  to 
his  own  use) ;  that  if  plaintiff  would  indorse 
a  note  in  bank  at  three  months  for  $1,200  it 
would  help  them  ont  temporarily,  and  would 
save  them  probable  "disagreeableness"  with 
Mr.  Koehler,  as  they  had  said  to  him  tbey 
had  the  $1,200  for  the  B.  M.  F.  car.  The  fact 
that  Pfelfer  had  already  collected  the  $1,200 
for  the  sale  of  tbe  plaintiff's  car  and  bad  ap- 
propriated It  to  his  own  use  was  not  then 
disclosed  to  the  plaintiff,  but,  without  stop- 
ping here  to  consider  Pfelfer's  dishonesty  In 
the  matter,  It  Is  sufficient  to  add  that  he  then 
made  and  signed  a  three  months'  note  for 
$1,200  payable  to  the  order  of  the  plaintiff, 
who  Indorsed  it,  and  passed  It  to  either 
Pfelfer  or  Wlnans.  Its  proceeds  came  to  the 
treasury  of  the  defendant,  and  the  day  fol- 
lowing (March  16, 1910)  the  defendant  caused 
the  Koehler  car  to  be  delivered  to  the  plain- 
tiff. This  note  at  Its  maturity  was  dishonor- 
ed by  the  maker,  and  went  to  protest,  and 
was  afterwards  paid  by  the  plaintiff.  Its 
proceeds,  Winans  admitted  on  hla  cross- 
examination,  paid  the  balance  of  cash  for 
this  Koehler  car;  he  stating  that  the  car 
would  not  have  been  delivered  if  the  balance 
had  not-  been  paid.  The  plaintiff  had  thus 
paid  the  full  cash  for  the  Koehler  car,  but 
had  received  nothing  for  his  B.  M.  F.  car. 

It  is  a  significant  fact  that  at  this  meeting 
of  March  14th  Wlnans  made  no  claim  or  pre- 
tense that  the  plaintiff  was  not  entitled  to 
the  $1,200  credit  for  his  car  which  his  letter 
of  March  1st  had  claimed. 

The  trial  court  left  it  to  the  jury  first  to 
determine  whether  it  was  within  the  scope 
of  Wlnans'  authority,  as  manager  and  agent 
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ot  ttie  Kodiler  Oompany*  to  parchaBe  tbe 
pIolntUFs  car;  tbat,  If  it  was  not,  then  the 
plaintiff  ooQld  not  recover;  tbat,  it  it  was, 
then  did  he  poichBee  the  plaintiff's  ear  for 
the  Ko^ler  Ciompany?  If  he  did  not,  tite 
plaintiff  oonld  not  recover ;  but  If  he  did,  and 
the  purdiase  was  within  the  scope  of  hla 
autborltTi'  then  tbe  plaintiff  was  entitled  to 
recover  the  valoe  ct  the  car. 

Under  this  charge  the  jniy  were  at  liber- 
ty to  find  tbat  Wlnans  bad  authority  to  pur- 
chase the  car  for  the  ctunpany,-  and  that,  in 
&ct,  he  did  so  purchase.  We  see  no  error 
in  tbe  course  instmctions  to  tbe  Jury. 

Bven  If  the  proofs  show  only  a  wrongful 
conversion  of  the  plaintiff's  car  by  defend- 
ant, the  Judgment  may  be  le^lly  supported. 

[1]  It  Is  loDg-settled  law  that,  where  goods 
are  tortlously  taken  and  sold,  tbe  -owner  may 
waivo  the  tort  and  sustain  an  action  in  as- 
sumpsit for  numey  bad  and  received  to  re- 
cover the  mtmey  received  for  them.  Budd 
V.  Hiler.  27  N.  J.  Law,  44:  Randolph  Iron 
Co.  V.  Elliott,  34  N.  J.  Law.  184. 

In  the  case  in  hand  the  plaintiff  has  declar- 
ed in  assumpsit  on  special  as  well  as  upon 
the  common  counts.  Bis  demand  for  the 
possession  of  his  R  M.  F.  car  was  refused 
by  defendant,  and  a  wrongful  conversion  was 
proved.  The  Jury  have  returned  a  verdict  In 
his  favor  for  tbe  value  of  the  car.  I  think 
the  Judgment  thereon  should  be  affirmed. 


HATSS  V.  EaJUQB. 

(Court  of  Errors  and  Appeals  of  Mew  3«aey. 
Nov.  16.  1014.) 

(ByUalHu  &v  Court.) 

1.  SAU8  (f  182*)— Deuvbbt  ard  Aogept- 
AM€»— Direction  or  VianiOT— CoNFUOnNa 
Evidence. 

Wbere  the  determination  of  the  question  of 
acceptance  of  goods,  under  the  Sales  Act  (4 
Comp.  tijt  lUlO,  p.  4658,  S§  48,  49),  depends 
upon  disputed  testimony,  and  there  is  eyidecce, 
which  if  credited,  tends  to  show  nonacceptance, 
the  fact  that  Uie  weight  of  the  testimony  may 
favor  acceptance  does  not  warrant  a  trial  court 
in  resting  a  direction  of  a  verdict  upon  it;  for 
it  ia  the  function  of  a  jury  to  settle  disputed 
questions  of  fact  and  to  draw  the  Inferences 
therefrom  when  they  are  in  doubt, 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  492-495 ;  Dec  Dig.  |  182.*] 

2.  Tbial  ({  177*)— MoxiON  TO  DxasoT  Ya- 
DicT— ErracT. 

The  rule,  adopted  in  some  jurisdictions, 
that  when  oross-motions  for  a  verdict  are  made, 
all  questions  of  fact  are  left  with  the  court  and 
not  submitted  to  the  jury  has  never  been  adopt- 
ed in  this  state. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  400;  Dec.  Dig.  S  177.*] 

Appeal  from  Circuit  Court,  Bergm  County. 

Action  by  Chester  C.  Hayes  against  Emlle 
H.  Kluge.  From  Judgment  for  defendant, 
plaintiff  an;>eals.  Affirmed. 


Charles  W.^Hulst,  of  Englewood,  for  ap- 
pellant Edmund  G.  Stalter,  of  Paterson.  for 
respondent. 

WILLIAMS.  J.  [1]  Tbe  plaintiff,  an  art 
1st,  brought  this  suit  to  recover  the  value  of 
a  portrait  of  defendant's  wife  and  cbild, 
painted  by  him,  and  the  cost  of  framing  IL 
The  defense  to  the  action  is  that  the  por- 
trait was  to  be  absolutely  satisfactory  to  the 
defendant  and  his  wife,  and,  if  not,  that 
then  defendant  should  not  be  bound  to  ac- 
cept and  pay  for  it  The  portrait  was  paint- 
ed, framed,  and  delivered,  but  was  not  paint- 
ed to  the  satisfaction  of  tbe  defendant,  who 
refused  to  pay  for  It,  and  on  the  trial  defend- 
ant had  Judgment,  from  which  plaintiff  ap- 
peals on  the  ^ngle  ground  that  "the  trial 
court  denied  plaintiff's  motion  to  direct  a 
verdict  for  the  plaintiff,"  and  In  his  brief 
says: 

"The  motion  for  the  direction  of  a  verdict  for 
the  plaintiff  was  anon  the  ground  that  the  de- 
fendant accepted  ue  portrait  and  kept  it  an 
unreasonable  time  witbout  objecting.  The  de- 
nial of  this  motion  Is  the  only  ground  of  appeal 
relied  upon." 

While  this  narrows  tbe  issue,  a  brief  state- 
ment of  the  focts  proved  in  the  case  vrlll  be 

necessary. 

In  AprlU  1912,  the  parties  to  this  action  en- 
tered Into  a  verbal  contract  by  which  the 
plaintiff  appellant,  an  artist,  agreed  to  paint 
for  defendant  a  portrait  of  his  wife  and  child 
for  tbe  sum  of  f TOO  and  to  furnish  a  frame 
therefor  for  the  further  sum  of  $60.  Defendant 
testifies  that  plaintiff  promised  to  make  the 
portrait  "absolutely  satisfactory"  to  him  and 
his  wife,  and  "If  it  was  not  satisfactory,  It 
would  be'  made  satisfactory,  or  we  would  not 
have  to  take  it"  It  Is  very  dangerous  to  agree 
to  perform  a  contract  to  the  satisfaction  of  an- 
other, and  the  maker  of  such  an  agreement 
does  so  at  his  own  risk;  this  is  especially 
true  In  the  case  of  a  portrait  where  opinions 
as  to  Its  excellence  so  seldom  coincide. 

In  Zaleski  v.  Clark,  44  Conn.  218,  26  Am. 
Rep.  446,  dted  in  Gwyone  v.  Hltclmer  & 
Yerkes,  66  N.  J.  Law,  100,  48  Atl.  672— 

"the  contract  was  to  make  a  bust  to  the  satis- 
faction of  defendant.  The  court  b^d  ttiat,  as 
the  bust  was  to  be  satisfactory  to  the  defendant, 
it  was  for  her  alone  to  determine  whether  it 
was  so,  and  It  was  not  enough  to  sustain  the 
action  for  the  price  tbat  her  dissatisfaction  was 
unreasonable;  that  tbe  contract  was  not  to 
make  a  bast  that  she  ought  to  be  smtisGed  with, 
but  one  that  she  would  be  satisfied  with;  tbat 
a  contract  to  make  a  bust  perfect  in  every  re- 
spect, and  one  with  which  we  ought  to  be  sat- 
isfied, is  one  thing,  and  undertaking  to  make 
one  with  which  she  will  be  sat^Bfied  ia  quite 
another  thing.  The  former  can  only  be  det^ 
mined  by  experts,  the  latter  only  by  defendant 
herself." 

The  trial  court  In  the  present  case  charg- 
ed tiie  Jury  In  almost  these  Identical  words 
witbout  (dejection  or  exception  plalntUTs 

counsel. 


*For  otber  cases  see  same  topie  and  MOUon  NUMBER  to  Dec.  Dig.  a  Am.  Dit.  Key-No.  Berlee  ft  Rep'r  ladetei 
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ISiere  was  testliiHmy  tft^^wf  to  sbow  tttat 
in  the  latter  part  of  July,  1012.  defendant 
was  notified  by  tbe  artlat  to  come  to  IiIb 
studio  to  inspect  the  portrait  and  he  went 
accompanied  by  his  wife  and  two  friends. 
Both  the  defendant  and  his  wife  expressed 
their  dlssatlsfocaon,  and  pointed  out  several 
deftets  and  requested  that  certain  changes 
be  made,  which  the  plaintiff  agreed  to  make, 
BO  that  the  portrait  should  be  absolntely  sat- 
isfactory  to  defendant,  and  that  when  It  was 
ready  he  would  notify  him.  On  August  28, 
1912,  tbe  plaintiff  wrote  to  defendant  that 
the  portrait  was  ready  for  him  at  any  time, 
and  October  25,  1912,  the^  portrait  was  de- 
livered to  defendant's  chauffeur,  who  took  it 
to  defendant's  home  at  Eiiglewood,K  J.,  dur- 
ing his  absence,  and  a  day  or  two  later  de- 
fendant came  home,  unwrapped  the  idctnre, 
and  placed  it  on  a  pedestal  in  tbe  presence 
of  his  wife  and  a  friend  who  had  been  pres- 
ent at  the  inspection  in  the  artist's  studio  in 
July.  Defendant  and  his  wife  testified  that 
the  [urtralt  was  unchanged  and  in  the  same 
condition  In  which  it  bad  been  at  the  studio 
when  inspected  In  July,  and  It  was  then  plac- 
ed In  a  storeroom  to  "wait  what  would  come 
next."  Defendant  further  testified  that  the 
next  day  be  telephoned  to  plaintiff  at  his 
residence,  but  could  get  no  reply;  that  he 
then  called  np  tbe  Janitor,  wbo  told  him  the 
plaintiff  was  out  of  town;  he  then  "went 
West,"  and: 

"I  finally  came  back  from  tbe  West.  X  got 
hold  of  Mr.  Hayes  one  day;  telephoned  over 
to  him.  I  told  nr.  tiayea:  'I  am  anxioas  to 
see  you.  X  want  to  straighten  out  the  queetion 
of  this  picture.  It  is  not  satisfactory,  and  I 
want  to  see  you  risht  away.*  Mr.  Hayes  said: 
'We  will  be  very  glad  to  come  down.'  He  said, 
*I  cannot  come  to-day,  but  will  come  tomorrow 
at  12  o'clock.'  The  next  day  I  was  sitting  at 
my  desk  at  12  o'clock  and  waited  an  hour,  and 
Mr.  Hayes  did  not  appear.  He  did  not  send 
an  excuse;  he  did  not  notify  me  why  he  did 
not  appear,  and  I  did  not  know  why,  what  was 
bis  reason  that  he  did  not  show  up.  I  was 
reedy  and  very  anxions  to  talk  this  matter  over 
with  him ;  I  had  to  go  out  of  town  again,  and 
wanted  to  settle  IL" 

The  plaintiff  fixes  the  date  of  this  tele- 
phone conversation  to  he  December  21,  1912. 

The  portrait  was  admitted  In  evidence  at 
the  trial,  and  defendant's  wife  pointed  out 
to  the  jury  the  defect  which  had  been  men- 
tioned to  the  artist  which  had  not  been  rem- 
edied. 

Tbe  plaintiff  and  defendant  did  not  meet 
or  have  further  communication  until  defend- 
ant received  a  letter  from  idaintlff's  lawyers 
December  31,  1912. 

The  plaintiff  contends  that  defendant  ac- 
cepted the  portrait  and  kept  it  for  a  period 
of  55  days,  from  October  28,  to  December  21, 
1912,  without  any  objections,  and  that  any 
breach  of  promise  or  warranty  was  thereby 
waived,  and  tbe  defendant  became  bound  to 
pay  the  entire  purchase  price  to  plaintiff,  and 
he  ates  4  Comp.  St  1910,  p.  4658,  SS  48-49: 

"48.  Acceptance  hy  buyer.  The  buyer  is  deem- 
ed to  have  accepted  tbe  goods  when  he  intimates 
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to  the  seller  tiiat  be  has  accepted  them,  or  when 
tbe  goods  have  been  delivered  to  him,  and  he 
does  any  act  in  relation  to  them  which  is  incon- 
sistent with  the  owneMliip  of  the  seller,  or 
when,  after  the  lapse  of  a  reasonable  time,  he 
retains  tbe  goods  without  intimating  to  the 
seller  that  be  has  rejected  them  (F.  L.  1907,  p. 
829). 

"49.  Acceptance  of  Goods.  Liability  for 
Breach  of  Promise  or  Warranty;  Notice  of 
Breach. — In  the  absence  of  express  or  implied 
agreement  of  the  parties,  acceptance  of  the 
goods  by  the  buyer  sball  not  discharge  tbe  seller 
from  liability  in  damages  or  other  legal  rem- 
edy for  breach  of  any  promise  or  warranty  in 
the  contract  to  sell  or  tbe  sale.  But  if,  after 
acceptance  of  the  goods,  the  buyer  fail  to  give 
notice  to  tbe  seller  of  tbe  breach  of  any  promise 
or  warranty  within  a  reasonable  time  after 
the  buyer  knows,  or  ought  to  know,  of  such 
breach,  the  seller  shall  not  be  liable  therefor 
(P.  li.  1907,  p.  829).'' 

In  both  these  sectl<His  we  have  to  consider 
the  question  of  reasonable  time  as  applied  td 
the  presoit  case. 

In  Burr  t.  Adams  Express  Ca,  71  N.  J. 
Law,  at  page  269,  S8  AtL  009,  Oil,  Mr. 
Justice  Pitney,  speaking  for  the  Snpieme 
Court,  said: 

"In  this,  as  in  all  cases  when  qnestlons  of 
reasonable  time,  opportunity,  or  the  like  are 
at  issue,  the  determinatioo  of  what  Is  reason- 
able where  the  facts  are  in  dispute,  or  the  in- 
ference to  be  drawn  from  nndisputed  facts  is  in 
doubt,  is  a  question  of  fact  and  not  of  law." 

As  there  was  testimony  tending  to  show 
that  defendant  never  accepted  the  picture, 
but  on  the  other  hand  always  objected  that 
it  did  not  comply  with  the  contract,  the  tact 
that  Ita  truth  was  disputed  did  not  raise  a 
question  of  law,  but  one  of  fact;  it  would 
have  been  error  not  to  submit  It  to  the  jury ; 
this  was  done,  and  no  exceptions  taken  to 
the  form.  The  trial  judge  In  his  diaise  to 
the  jury  on  this  point  says: 

"Was  the  taking  of  this  pictore  on  the  25th 
of  October,  and  holding  It  under  the  ciream- 
stances  which  have  bepn  shown  In  the  evidence, 
an  unreasonable  delay?  Was  it  an  acceptance? 
That  is  a  question  of  tact  for  yon,  and  if  you 
find  that.it  was  an  acceptance,  or  an  unreason- 
able delay  on  the  part  of  the  defendant,  then 
again  yoar  verdict  should  bs  for  the  plaintUf, 
notwithstuiding  tiie  terms  of  the  bargain." 

At  the  conclusion  of  the  charge  the  Judge 
asked  both  plaintUCs  and  d^endanfs  coun- 
sel if  there  were  any  exceptions  by  either. 
PlaintifTs  counsel  replied  as  follows:  "Ton 
have  made  it  clear.  No,  I  have  no  excep- 
tions." Counsel  having  heard  this  charge,  It 
was  his  doty  to  toke  an  exception  if  he  wish- 
ed to  challenge  It;  on  the  contrary,  he  stat- 
ed to  the  trial  judge  that  he  had  no  excep- 
tions to  make  to  such  charge.  Benz  t.  Cen- 
tral R.  R.  of  N.  J.,  82  N.  J.  Law,  197,  82  Atl. 
431,  also  cited  in  Kargman  v.  Carlo,  85  N.  J. 
Law,  632,  90  Ati.  292. 

The  new  practice  act  does  not  relieve  a 
party  from  pointing  out  at  the  trial  to  the 
judge  the  portions  of  the  charge  to  which 
be  objects  as  heretofore,  nor  from  making 
objection  to  a  refusal  to  charge  a  request,  If 
It  Is  Intended  to  make  the  same  the  basis  of 
an  appeal.   The  new  practice  act  has  made 
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no  change  In  Chat  regard,  except  tbat  bills 
of  exception  are  no  longer  necessary.  Mil- 
ler V.  Del.  Biy&  Traps.  Ca,  86  N.  J.  Law, 
700.  90  AO.  288. 

[2]  The  contenti<m  of  app^nfs  connBel 
that  when  eross-motlona  for  a  direction  of  a 
verdict  ere  made,  all  qoeBtlons  of  fact  are 
left  with  the  oonrt  and  not  submitted  to  the 
Jury  ia  without  merit  This  role  has  been 
adopted  in  some  Jorlsdlctions,  hut  never  in 
this  state.  Byle  t.  Manchester  Building  & 
Loan  AssocUtlon,  74  N.  J.  Law,  840,  07  AtL 
87;  Gardner  &  Meeks  Co.  T.  Herold,  76  N.  J. 
lAW,  624,  72  AtL  24;  Pblla.  Brewing  Ca  t. 
UcOwen,  76  N.  J.  Law,  686,  78  Aa  618,  ISl 
Am.  St  Rep.  664, 16  Ann.  Cas.  648. 

The  rule  in  New  Tork  state  as  laid  down 
in  Century  Digest,  vol.  46,  pa^e  1260,  citing 
many  dedaions  in  that  state,  Is  as  follows: 

"Where  both  parties  anite  in  requesting  the 
court  to  direct  a  verdict,  they  are  deemed  to 
agree  that  the  facts  may  be  decided  by  the 
judge,  and,  there  being  any  evidence  to  sustafu 
It.  his  decision  will  be  sustained.** 

Also: 

"A  request  by  both  parties  for  the  directioD  of 
the  verdict  waives  the  right  to  have  any  qnes- 
tlcm  submitted  to  the  jory." 

It  will  be  noticed  that  in  the  first  quotation 
the  word  "may"  is  used. 

"It  seems  not  to  be  required  of  the  oonrt  to 
decide  the  questions  of  fact.  It  may  refuse 
both  requests  for  the  direction  of  a  verdict,  and 
submit  the  case  to  the  jury.  Lake  Superior 
Iron  Go.  v.  Drexel,  90  N.  Y.  87."  6  Encyclo- 
pgedia  of  Pleading  &  Practice,  p.  703,  note  2. 

In  Fltiislmona  v.  Richardson,  Twlgg  &  bo., 
86  Vt.  229,  84  Atl.  811,  at  the  close  of  the 
evidence,  each  party  moved  for  a  directed 
verdict   The  court  In  Its  opinion  says: 

"The  defendants  claim  that,  because  of  the 
two  motions,  it  was  the  duty  of  the  court  to 
direct  a  verdict  one  way  or  the  other.  But 
this  claim  is  unsound.  Where  It  affirmatively 
appears  tbat  qeither  party  wishes  to  go  to  tbe 
jury,  it  is  for  the  court  to  direct  such  a  verdict 
as  in  its  judgment  the  evidence  requires.  Davis 
V.  St.  Albans,  42  Vt.  585;  Robinson  v.  Lara- 
bee,  58  Vt  652  rS  Atl.  512];  Taylor  v.  Cool- 
idge,  64  Vt.  506  [24  AtL  656] ;  Mascott  v.  First 
National  Fire  Ins.  Co.,  69  Vt.  116  [37  Atl. 
256].  There  is  nothing  novel  about  this  prac- 
tice, for  the  parties  in  civil  cases  can  always, 
by  agreement,  substitute  the  court  for  the  jury. 
But  the  mere  fact  tbat  each  party  to  a  cause 
moves  for  a  verdict  in  his  favor  does  not  amount 
to  a  consent  that  the  case  shall  be  taken  from 
the  jury.  One  who  claims  that  the  evidence  is 
all  his  way  does  not  waive  the  right  to  claim 
that,  at  least,  some  of  it  Is  his  way,  and  that 
right  is  not  aftected  by  the  fact  that  the  other 

{larty  moves  that  a  verdict  be  directed  in  bis 
avor.   Wood3;  iIIe,  etc.,  Bank  v.  Bogers,  82  Vt 
408  [74  AU.  85J." 

In  the  present  case  defmdant  moved  for  a 
verdict,  which  was  refused.  The  plalntlft 
then  moved  for  a  verdict  on  the  ground  that 
the  defendant  accepted  the  portrait  and  kept 
It  an  unreasonable  time  without  objecting, 
l^e  court  denied  this  motion  on  the  groond 
that  a  question  of  fact  for  the  Jury  was  In- 
volved;  the  merits  of  each  motion  being 


considered  separately.  The  fact  that  both 
parties  moved  for  a  directed  verdict  did  not 
require  the  trial  court  to  direct  a  verdict, 
tiie  motions  not  amounting  to  a  consent  that 
the  case  be  taken  from  the  Jury. 
The  jndgnient  must  be  affirmed,  with  costs. 


J.  WISS  &  SONS  CO.  V.  H.  O.  T06EL  GO. 

(No.  23.) 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 
Nov.  16.  1914.) 

fSyllahtu  by  the  Ooitrt.) 

1.  PBINOIPAL   AMD  AGENT  {§  99*)— AOTS  OF 

Agent— Appabent  Atjthobitt— Thibd  Peb- 

SONB. 

As  between  the  principal  and  third  per^ 
sons  the  true  limit  of  the  agent's  power  to  bind 
the  principal  is  the  apparent  authority  with 
which  the  agent  is  invested.  The  orlncipal  is 
bound  by  the  acts  of  the  agent  within  the  ap- 
parent  authority  which  he  knowingly  permits 
the  agent  to  assume,  or  which  he  holds  the  agent 
out  to  the  public  as  possessing. 

[Bd.  Note.— For  other  cases,  see  Frlndpal  and 
Agent  Oent  Dig.  H  264rW;  Dee.  Dig.  f  99.«] 

2.  Fbinoipai.  amo  AoBinr  (ft  124*)  —  Oom< 
TBACT  BT  Agent— Appabbnt  Axfxbiobitt— 

QdESIION  FOB  JUBT. 

The  question,  in  every  case  depending  on 
apparent  authority  of  the  agent  is  whether  the 
prmcipal  has,  by  his  voluntary  act  placed  the 
agent  in  such  a  situation  that  a  person  of  ordi- 
nary prudence,  conversant  with  business  usages 
and  the  nature  of  the  particular  business,  is  jus- 
tified  in  presuming  that  such  aguit  has  author- 
ity to  perform  the  particular  act  in  question, 
and  when  the  party  relying  upon  such  apparent 
autiiority  presents  evidence  which  would  justify 
a  finding  in  his  favor,  he  is  entitled  to  have  tlM 
question  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  S  724;  Dec.  Dig.  fi  124.*] 

8.  Principal  and  Agent  (|  124*)  .—  Oon- 

TBACTS— APPABBNT  ABTHOBITT  —  QUESTION 
1-OS  JUBT— EVIDENOI. 

The  evidence  tended  to  show  that  the  de- 
fendant company  was  selling  a  special  product 
at  a  varying  price,  not  a  staple  produce  at  a 
fixed  price;  that  it  knew  it  was  meeting  keen 
competition,  and  that  its  proposal  must  be  mod- 
ified in  order  to  get  the  contract;  that  the  very 
nature  of  the  contract  and  of  the  negotiatiooa 
refiuired  an  agent  familiar  with  its  business  and 
able  to  figure  on  the  work;  that  it  sent  an 
agent  to  the  plaintiff  to  discuss  and  negotiate 
the  contract  introducing  him  as  Its  "contract- 
ing agent"  and  who  was  known  to  the  plaintiff 
as  the  agent  who  commonly  made  such  contracts 
for  the  defendant.  Held,  that  it  was  open  to 
the  jury  to  find  that  such  agent  was  invested 
with  the  apparent  authority  to  modify  the  pro- 
posal and  lower  the  bid  so  as  to  get  the  con- 
tract, and  it  was  erroneous  to  withdraw  that 
question  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  S  724;  Dec  Dig.  g  124.*] 

Appeal  from  Circuit  CJourt,  Essex  Counts- 
Action  by  J.  Wiss  &  Sons  Company,  a  cor- 
poration, against  H.  Q.  Vogel  Company,  a 
corporation.  From  judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  venire  do 
novo  awarded. 


•For  other  cases  see  saine  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  SsriM  *  Rop'r  Index* 
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Pltn^,  Hardin  &  SUnner.  of  Newark,  for 
appellant  Simon  Habn,  of  Newark,  for  ap- 
pellee. 

TRENOHARD,  J.   This  suit  waa' brought  [ 
to  recover  the  difference  between  the  price  i 
at  which  the  defendant  company  Is  alleged  ; 
to  have  agreed  to  Install  a  sprinkling  system  j 
for  the  plaintiff  and  the  cost  of  the  same  to  j 
the  plaintiff  after  the  defendant  had  refused  ; 
to  perform.    The  case  tamed  on  the  power  , 
of  the  defendant's  agent  to  execute  the  con- 1 
tract.    The  learned  trial  judge,  being  of  the 
opinion  that  there  was  no  evidence  from 
which  Rucb  power  could  be  inferred,  granted 
the  motion  to  nonaalt,  and  the  plaintiifl  ap- 
peals. 

We  are  of  the  (^ilnlon  that  the  ntnunilt  was 
erroneous. 

The  evidence  of  the  plaintiff  at  the  trial 
would  hare  Justified  the  J«r>',  If  they  saw  fit, 
In  finding  the  following  matters  of  fact:  The  ' 
plaintiff  company,  desiring  to  etiulp  their  fac- 1 
tory  with  an  automatic  sprinkling  system,  in-  j 
Tlted  the  defendant  (and  others)  to  bid  on  ^ 
the  same.  The  letter  of  Invitation  Incloaed 
a  blaeprint  showing  the  general  layont  of 
the  factory,  and,  as  the  object  of  the  instal- 
lation was  to  procure  reduced  rates  of  In- 
surance, the  letter  specified  that  the  work 
should  be  done  according  to  the  rules  of  the 
Manufacturers*  Mutual  Fire  Insurance  Com- 
pany, and  should  meet  the  approval  of  that 
company  and  the  Newark  Board  of  Under- 
writers. The  defendant  corporation  replied 
by  two  letters,  one  of  which  proposed  to  do 
the  work  as  required  by  the  Newark  Board 
for  96,228,  and  the  other  to  do  it  as  required 
by  the  insurance  company  for  $6,923.  The 
receipt  of  these  letters  was  followed  on  May 
23,  1911,  by  a  call  from  Mr.  G.  W.  Bechtold, 
who  presented  a  business  card  of  the  de- 
fendant on  which  was  printed,  "represented 
by  G.  W.  Bechtold,  Contracting  Agent"  This 
card  WHS  furnished  Bechtold  by  the  defend- 
ant company.  The  defendant  company,  three 
years  before,  bad  proposed  to  do  similar  work 
for  the  plaintiff  by  n  proposal  signed  by  "G. 
W.  Bechtold,  Contracting  Agent."  When 
Bechtold  appeared  on  Mny  23,  1011,  Mr.  Wiss, 
the  president  of  the  plaintiff  company,  ex- 
plained to  Bechtold  that  the  proposals  were 
not  satisfactory;  that  be  desired  one  pro- 
posal to  meet  the  requirements  of  both  the 
insurance  company  and  the  Newark  Board. 
Beditold  went  away  and  returned  on  Juue 
Eth  or  0th,  bringing  a  new  proposal,  at  the 
foot  of  which  was  printed,  "II.  G.  Vogel 

Company,  by  —  and  a  printed  form  of 

acceptance  to  be  signed  by  the  plaintiff.  In 
this  the  defendant  proposed  to  do  the  work 
to  meet  the  approval  of  both  the  insurance 
comi;«ny  and  the  Newark  Board  for  the 
sum  of  |6,22S.  Nothing  further  was  done 
that  day.  A  few  days  later  Wisg  wrote  the 
defendant  company  a  letter  which  apprised 
them  that  the  contract  was  not  satisfactory 
aa  drafted.   Later  the  defendant  again  sent 


Bechtold  to  the  plaintiff.  Mr.  Wiss  told  Mr. 
Bechtold  that  his  figures  were  not  the  low- 
eat,  but  refused  to  state  the  amount  of  the 
lowest  bid.  The  fact  was  that  the  lowest 
price  at  which  any  other  company  had  offer- 
ed to  do  the  work  was  ¥6,208.  Mr.  Bechtold 
asked  what  price  be  would  hare  to  make  to 
get  the  contract,  and  Wiss  told  him  ^,000, 
with  some  changes  in  the  contract,  some  of 
which  called  for  added  work  or  material, 
but  others  reduced  the  amount  of  work  or 
material  to  be  supplied  by  the  defendant 
Mr.  Bechtold  agreed  to  the  change  in  price 
and  the  change  In  specifications,  and  sat 
down  and  crossed  out  $6,228,  substituting  f6,- 
000,  also  interlining  the  changes  in  the  speci- 
fications. The  changes  were  initialed  by 
Bechtold  and  Wiss.  The  contract  as  com- 
pleted was  signed  "H.  G.  Vogel  Company  by 
G.  W.  Bechtold,"  and  by  "J.  Wiss  &  Sons 
Co.,  Frederick  O.  J.  Wiss,  Pres.,"  and  was 
dated  June  16.  1911.  Subsequently  the  de- 
fendant refused  to  perform  for  the  price 
named,  and  the  plaintiff  had  the  wwk  done 
on  the  Bame  specifications  at  the  lowest  bid 
it  conld  get,  $6,900. 

We  have  reached  the  conclusion  that  the 
nonsuit  was  erroneous  without  reference  to 
the  contention  of  the  plaintiff  that  the  evi- 
dence tendfd  to  shpw  actual  authority.  That 
is  not  the  limit  of  the  agenf  s  power  to  bind 
his  principal. 

[1]  As  between  the  principal  and  third  per- 
sons the  true  limit  of  the  agent's  power  to 
bind  the  principal  is  the  apparent  authority 
with,  which  the  agent  Is  Invested.  The  prin- 
cipal is  bound  by  the  acts  of  the  agent  with- 
in the  apparent  authority  which  he  knowing- 
ly permits  the  agent  to  asi^ume,  or  which  he 
holds  the  agent  out  to  the  public  as  posseiis- 
Ing.  And  the  reason  Is  that  to  permit  the 
principal  to  dispute,  the  authority  of  the 
agent  in  such  cases  would  be  to  enable  him 
to  commit  a  fraud  upon  Innocent  persona. 
Law  V.  Stokes,  32  N.  J.  Law,  249,  90  Am. 
Dec.  655. 

[2]  The  question  in  erery  such  case  Is 
whether  the  principal  has,  by  his  voluntary 
act,  placed  the  agent  In  such  a  situation  that 
a  person  of  ordinary  prudence,  conrersant 
with  business  usages  and  the  nature  of  the 
particular  business,  Is  Jostlfled  In  presuming 
that  such  agent  has  authority  to  perform 
the  particular  act  In  question,  and  when  the 
party  relying  upon  such  apparent  authority 
presents  eridence  which  would  justify  a  find- 
ing in  hlfl  favor,  he  Is  entitled  to  have  the 
question  submitted  to  the  Jury. 

[3]  In  the  present  case  the  defendant  com- 
pany was  selling  a  special  product  at  a  vary- 
ing price,  not  a  staple  product  at  a  fixed 
price.  They  were  selling  work  and  material 
and  slclll  and  experience,  and  all  this  was  to 
be  embodied  in  a  contract.  They  knew  that 
they  were  meeting  keen  competition,  and 
that  their  proposal  must  be  modified  In  or- 
der to  get  the  contract.  The  very  nature  of 
the  contract  and  of  the  ne^iotlatlonfl  required 
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an  agent  familiar  with  the  defendant's  busi- 
ness and  able  to  figure  upob  the  work.  It  la 
undisputed  that,  when  Invited  to  figure  on 
this  work,  they  sent  Bechtold  to  the  plain- 
tifl^  to  discuss  and  negotiate  the  contract. 
They  held  him  out  to  the  plaintiff  as  their 
"contracting  agent,"  and  the  plaintiff  knew 
that  he  commonly  made  such  contracts  for 
the  defendant.  Their  contention  now  Is  that 
he  was  a  "mere  messenger"  whose  only  au- 
thority wfis  to  "sign  proposals,"  and  that 
he  had  no  authority,  nor  appearance  of  au- 
thority, to  modify  the  proposal  The  presi- 
dent of  the  defendant  company,  called  as  a 
witness  by  the  plalntlfT  company,  testified  that 
Bechtold's  only  actual  authority  was  to  "sign 
proposals."  It  may  be  so.  But  the  question 
here  is  not  what  was  his  actual  authority. 
The  question  presented  to  us  Is  this:  Was  It 
open  to  the  jury  to  find  from  the  evidence  that 
the  defendant  voluntarily  placed  Bechtold  In 
such  a  situation  that  the  plaintlOT  company, 
with  its  knowledge  of  business  usages  and 
the  nature  of  the  business  In  hand,  was  jus- 
tified In  presuming  that  Bechtold  had  au- 
thority to  modify  the  proposal  and  lower  the 
bid  so  as  to  get  the  contract?  We  think  it 
was  open  to  the  jury  to  so  find,  and  hence 
the  nonsuit  was  erroneous. 

The  judgment  below  will  be  reversed,  and 
a  venire  de  novo  awarded. 


AMERICAN  MALT  CORPOEATION  et  al.  v. 
BOABD  OP  PUBLIC  UTILITX  COU:SS 
«t  aL   (No.  115.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  16,  1914.) 

1.  COBPOBATIOHB     (§  581*)— MeRQEB— EiaHT 
TO  MeBOB— PdBZ.10   XJTUilTT  COMMISSION — 

Rules  established  hy  the  board  of  public 
utility  commissiouers  for  their  own  guidance  in 
granting  or  withholding  their  approval  of  a  pro- 
posed merger  of  curporations  are  not  legislative 
in  character,  and  cannot  render  unconstitutional 
Act  Feb.  19,  1913  (P.  I*  p.  33),  requiring  that 
corporations  intending  to  merge  shall  first  se- 
cure the  written  approval  of  the  board. 

[Ed.  Note.— For  other  case&  Bee  Corporations, 
Cent  Dig.  Si  2322-2329;  Dec.  Dig.  {  5Sli*] 

2.  COBFOBATIONS    (§  681*)— MBKGKB— RlQHT 

TO  Meboe— Lboislative  Conditions. 

Since  the  right  of  coporatioos  to  merge  is 
purely  statutory,  the  legislature  had  power  to 
pass  Act  Feb.  19,  1913  (P.  L.  p.  83),  requiring 
that  corporations  intending  to  merge  shall  first 
secure  the  written  approval  of  the  board  of  pub- 
utility  commissioners. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  gg  2322-2329  ;  Dec.  Dig.  {  581.*] 

3.  COEPOBATIONS  (§  581*)— MeBQEB— RIGHT  TO 

Meeqe— Nature  of  Business. 

Act  Feb.  19,  1913  (P.  L.  p.  33),  ijrovlding 
for  merger  of  corporations  under  certain  condi- 
tions, docs  not  require  that  the  corporations  car- 
ry on  the  same  kind  of  business,  it  being  suffi- 
cient that  the  business  is  of  a  similar  nature; 
and  hence  the  fact  that  one  corporation  was  or- 
ganized to  hold  the  stock  of  aoother  did  not  pre- 


vent their  merger  so  as  to  eliminate  the  holding 
company, 

[Ed.  Note. — For  otber  cases,  see  CorporatiOQi, 
Cent.  Dig.  gS  2322-2329;  Dec.  Dig.  S  581.*] 

4.  CoBP<fBATioNa   (|  681*)— MsBaEB— Objwj- 
TiONa— Public   tJiiLiTT  Oommibsion— Bb- 

rnSAL    OF    CONBBNT— GBOUNDS— EXOBBSIVB 

Stock  Issue. 

Where  a  scheme  for  merger  of  corporations 
involred  the  issue  of  stock  of  the  new  corpora- 
tion for  lew  tlutt  par,  and  it  also  appeared  un- 
fair to  the  preferred  stockholders  of  one  of  the 
corporations,  it  was  proper  for  the  public  util- 
ity commission  to  refuse  to  vprove  ttie  merger. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  H  2822-2328;  Dec.  Dig.  i  5^*] 

Appeal  from  Supreme  Court 

Certiorari  by  the  American  Malt  Corpora- 
tion and  the  American  Malting  Company' 
against  the  Board  of  Public  Utility  Commis- 
sioners and  others,  to  review  an  order  refus- 
ing an  application  to  approve  a  proposed 
merger  between  the  relator  corporaticHi&. 
From  an  order  dismissing  the  writ,  petition- 
ers appeal.  Affirmed  on  the  (pinion  o£  the 
Supreme  Court  with  certain  exceptions. 

A  majority  of  the  directors  of  the  Anierl* 
can  Malt  Corporation  and  of  the  American 
Malting  Company,  corporations  organized  un- 
der the  general  corporation  act  of  this  state, 
entered  into  an  agreement  of  merger  and 
consolidation,  providing  for  the  mergw  of 
the  American  Malting  Company  into  Qie 
American  Malt  Corporation.  This  agree- 
ment was  approved  at  special  meetings  of 
stockholders,  by  the  holders  of  more  than 
two-thlrda  of  the  stock  of  eadi  of  the  ogt- 
poratlons.  Thereafter  application  was  made 
to  the  board  of  public  utility  commissioners 
under  Chapter  18  of  the  laws  of  1813.  for  ap- 
proval of  the  proposed  merger.  The  board, 
after  hearing,  determined  that  It  could  not 
approve  the  merger  and  consolidation  in  the 
form  pnniosed,  and  the  application  was 
therefore  denied  and  the  petition  dismissed. 
A  certiorari  to  review  and  set  aside  the  pro- 
ceedings of  the  hoard  was  sued  out  of  the 
Supreme.  Court,  and  that  court,  Mr.  Justice 
Swayxe,  sitting,  sustained  the  actltm  of  the 
board  in  the  foUowlng  per  curiam. 

[1,2]  In  order  to  expedite  the  proposed  ap- 
peal, I  will  indicate  succinctly  the  views  I  hold. 
The  case  was  argued  as  if  it  involved  the  con- 
stitutionality of  chapter  19  of  the  Laws  of  1813, 
which  requires  that  corporations  intending  to 
merge  shall  first  secure  the  approval  in  writing 
of  the  board  of  public  utility  commissioners.  It 
is  said  that  this  involves  a  delegation  of  legbla- 
tive  power.  No  statute  is  pointed  to  wljicb  be- 
comes a  law  or  ceases  to  be  a  law  as  the  result 
of  any  act  of  the  commiBsioners.  There  is 
none.  It  seems  to  be  thought  that  the  commis- 
siuners  would  legislate  if  they  adopted  any  rules 
for  their  own  guidance  is  granting  or  withhold- 
ing their  approval  of  a  proposed  merger  of  cor- 
porations ;  but  such  rules  would  have  no  binding 
force  even  upon  the  oommiasloners  themselves, 
since  they  could  rescind  them  at  pleasure ;  they 
lack  all  semblance  of  legislation,  and  surely 
could  not  render  uaconstitutional  an  act  of  the 
Legislature.  The  requirement  of  approval  by 
the  commissioners  is  no  more  than  the  requlre- 
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ment  tbat  some  judicial  or  clerical  officer  Bball 
pass  upon  the  regularity  of  incorporation  papers, 
or  the  requirement  of  the  act  of  the  Secretary 
of  State  in  Iowa  Life  Ins.  Co.  t.  Eaatem  Mut 
Life  Ins.  Co.,  64  N.  J.  Law,  340,  45  Atl.  762, 
or  the  requirement  of  certiScatea  from  the  com- 
missioner of  banks  and  insurance  under  our 
preaent  statutes.  If  it  were  necessary  to  sustain 
the  constitutionality  of  the  act,  it  would  be 
quite  natural  to  hold  that  the  intent  of  the  Leg* 
islatnre  was  no  more  than  to  require  an  aa- 
oertainment  by  the  commisaloQers  of  the  fact 
that  the  proposed  merger  was  of  a  character  au- 
thorized D7  law.  It  IS  not,  howerer,  necessary 
to  so  so  far  as  to  limit  In  this  way  the  powers 
of  the  commissionera.  The  real  question  is 
whether  the  Legislature  itself  had  the  right  to 
impose  as  a  condition  of  merger  the  approval 
of  the  commisaioners.  To  state  the  question  is 
to  answer  it  The  right  to  merge  Is  pnrely  stat- 
ator7t  and  there  is  no  constitntloDal  objection 
to  the  Legislature  fixing  such  terms  as  it  choosea. 
including,  since  that  is  its  pleasure,  the  written 
consent  of  the  commissioners.  The  Legis^ture 
is  nDder  no  compnMon  to  anthoriie  a  merger, 
and  it  may  impose  even  fandfal  conditions ;  it 
might,  for  instance,  prescribe  that  the  approval 
should  be  written  in  red  tak.  This  power  of  the 
LegiBlatiiie  is  not  lessened  by  the  fact  that  sec- 
turn  108  as  ori^nally  enacted  antedates  chapter 
19  of  the  Laws  of  1913,  nor  by  the  fact  that 
chapter  17  of  the  tjaws  of  1913,  amending  sec- 
tion 109,  is  contemporaneous  with  chapter  19, 
reo  airing  the  approval  of  the  commissioners. 

It  BO  happens  that  the  provisions  are  in  dis- 
tinct acta,  bat  one  is  an  amendment  of,  and  the 
other  a  supplement  to,  the  Corporation  Act; 
they  must  be  read  together  as  part  of  the  same 
enactment  with  the  section  authorizing  the  mer- 
ger. It  is  aa  if  section  104  '(2  C.  S.  1010,  p. 
1659)  read:  "Upon  obtaining  the  written  ap- 
proval of  the  public  utility  commiBsloners,  an^ 
two  or  more  corporations  ma;  merge  or  consoli- 
date." No  doubt  the  action  of  the  board  must  be 
reasonable  and  not  arbitrary,  but  that  is  be- 
cause we  will  not  attribute  to  the  Legislature  an 
intCTt  to  exercise  or  permit  the  exercise  of  arbi- 
trary power.  The  action  of  the  commissioners 
must  nave  a  foTindatioo  in  reason ;  it  has  such 
foundation  when  it  is  based  upon  the  require- 
ments of  the  Corporation  Act,  or  upon  settled 
legal  principles,  and  not  upon  the  mere  whim  of 
the  com  mission  ers. 

[3]  I  doubt  myself  the  view  of  the  board  that 
the  two  ooivoratioDB  concerned  were  not  such  as 
could  propetly  merge.  The  only  difference  be- 
tween the  Rinds  of  business  authorized  to  be  car- 
ried on  is  that  the  malt  corporation  is  authorized 
by  its  charter  to  buy  the  stock  of  the  malting 
company.  The  merger  act  does  not  require  that 
the  corporations  to  be  merged  carry  on  the  same 
kind  of  business;  it  is  enough  that  the  business 
is  dI  similar  nature.  How  ue  mere  added  pow- 
er to  acquire  stodc  can  make  the  two  kinds  of 
business  dissimilar  I  do  not  see.  It  is  not  the 
business  in  fact  carried  on,  but  the  bu^ness  for 
which  the  two  are  organized,  that  determines 
under  section  IM  the  ri^t  to  merge.  It  was 
not  Oie  fact  that  one  corporation  was  a  holding 
company  that  condemned  the  merger  in  Colgate 
V.  United  States  Leather  Co.,  75  N.  J.  Eq.  229, 
72  AtL  126,  19  Ann.  Caa.  262.  Bat  even  this 
difference  between  the  malting  company  and  the 
malt  corporation  is  apparent  rather  than  reel, 
since  section  49  (2  C.  8.  1910,  p.  1630)  authoriz- 
ed any  corporation  oi^anized  under  the  act  to 
purchase  stork  of  other  companies,  and  the  T^g- 
iafatare  not  only  re-enacted  this  In  1913  (chap- 
ter 15),  but 'by  express  provision  recognized 
the  right  of  one  corporation  to  buy  stock  of  an- 
other corporation  owning  property  "cognate  in 
character  and  use  to  the  property  used  or  con- 
templated to  be  used  by  the  purchasing  corpora- 
tion." The  expression  seems  to  me  broader 
than  tbat  contained  in  section  104 ;  for  corpora- 


tions may  be  dissimilar  in  the  kind  of  business 
they  are  organized  to  carry  on,  and  may  yet  own 
property  cognate  in  character  and  use  to  that 
used  by  the  pnrchasing  corporation,  and  a  forti- 
ori to  that  contemplated  to  be  used.  With  this 
broad  provision  in  the  act  of  1913,  the  malting 
company  bad  by  statute  law  the  same  powers  as, 
perhaps  more  extensive  than,  the  malt  corpora- 
tion had  by  its  i^rtificate  of  organization.  It  is 
no  answer  to  say  tiiat  the  malting  company 
conld  not  vote  on  Its  own  stock ;  neither  could 
the  malt  corporation ;  but  each  could  acquire 
and  vote  on  the  stock  of  the  other.  Nor  is  it 
an  answer  to  say  that  in  fact  the  malt  corpora- 
tion was  only  a  holding  company ;  the  property 
contemplated  to  be  used  by  it  was  the  identicu 
property  actuajly  owned  and  used  by  the  malt- 
ing company;  in  fact  one  object  of  the  merger 
was  to  do  away  with  the  holding  company.  If 
the  action  of  the  commisaioners  rested  alone  on 
the  ground  that  the  business  was  not  similar  un- 
der the  act  of  1896.  or  cognate  in  character  un- 
der the  act  of  1918,  I  should  have  difficulty  in 
sustaining  it. 

[4]  I  think  it  may  safely  be  sustained  on  two 
grounds:  (1)  That  the  scheme  of  merger  in- 
volves the  issue  of  stock  for  less  than  its  par 
value;  (2)  it  is  unfair  to  the  preferred  stocK- 
holders  of  the  malting  company. 

(1)  Although  the  malt  corporation  owns  moat 
of  the  atock  of  the  malting  company,  and  as  to 
that  no  material  change  is  propelled,  it  will 
neverthelesa  be  necessary  to  issue  some  stock  of 
the  malt  corporation  for  some  stock  of  the  malt- 
ing company,  which  is  worth  lesa  than  the  par 
vahie  of  the  stock  proposed  to  be  issued  there- 
for. I  am  not  impressed  by  the  argupieat  drawn 
from  the  broad  Uuiguage  of  section  109.  If  that 
argument  is  to  be  preaked  to  its  logical  result, 
the  merging  corporations  may  determine  for 
themselves  bow  much  stock  they  will  issue  and 
how  small  a  payment  they  will  accept  therefor; 
two  corporations  may  accomplish,  therefore, 
by  merger  what  neither  could  do  alone,  and  is- 
sue stock  Cor  property  worth  leas  than  its  par 
value.  It  needs  no  argument  to  show  that  the 
necessary  result  would  be  to  do  away  with  the 
provisions  of  the  act  requiring  money  or  money's 
worth.  Such  cannot  have  been  the  legislative 
intent.  I  think  section  109  must  be  read  in 
c'OQjieCtioo  with  the  rest  of  the  act  and  tbat  mon- 
ey or  money's  worth  is  required  for  stock  issued 
upon  a  merger,  as  well  aa  in  other  cases. 

(2)  I  am  persuaded,  also,  that  the  proposed 
merger  is  unfair  to  the  preferred  stockholders  of 
the  malting  company  for  the  reasons  stated  in 
Mr.  Ordway's  brief.  It  is  said  that  the  objec- 
tion on  tbia  score  is  the  proper  aubject  for  ac- 
tion by  the  Court  of  Chancery,  and  that  equity 
powers  cannot  be  conferred  upon  the  commis- 
sioners, I  do  not  regard  the  case  as  one  where 
judicial  power  is  conferred  upon  an  administra- 
tive body.  The  Legislature  has  seen  fit  to  re- 
quire the  approval  of  the  commissioners  as  a 
condition  precedent  to  a  merger.  I  see  no  rea- 
son why  their  refusal  to  approve  may  not  prop- 
erij  be  based  upon  the  fact  that  the  scheme 
is  such  that,  upon  recourse  to  a  proper  tribunal, 
it  would  be  enjoined.  Surely  it  is  not  for  thU 
court  to  say  that  their  refusal  to  approve  In  such 
a  case  should  be  set  aside.  Their  approval 
would  not  prevent  action  by  the  Court  or  Chan- 
cery. In  short  the  action  of  the  commissioners 
is  no  adjudication  of  the  right  of  the  parties, 
but  a  mere  step  in  administrative  procedure 
which  ia  subject  to  control  by  the  courts. 

The  result  is  an  affirmance  of  the  order,  with 
costs. 

Llndabury,  Depue  &  Faulks,  of  Newark, 
for  appellant  Samuel  U.  Ordway,  of  New 
York  City,  pro  se.  Frank  H.  Sommer,  of 
Newark,  for  respondenL 
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PBR  OURIAM.  Our  examination  of  Uila 
case  has  led  us  to  the  conclusion  that  It  was 
rightly  decided  la  the  court  below. 

We  do  not,  however,  wish  to  be  under- 
stood that  had  we  differed  from  the  Supreme 
Ck)urt  and  reached  the  conclusion  that  the 
board  of  public  utility  commissioners  had  not 
exercised  a  sound,  but  an  arbitrary  and  un- 
reasonable, discretion  In  disapproving  of  the 
merger  of  these  corporations,  our  decision 
would  be  different  The  question  whether  or 
not  the  Supreme  Oirart  has  the  power  to  re- 
view and  reverse  the  determination  of  such 
board  In  the  matter  of  approving  or  disai^- 
proving  the  merger  of  corporations  under 
chapter  19  of  the  Laws  of  1013,  not  having 
been  raised  or  argued,  is  not  decided. 

The  Judgment  -of  the  court  below  will  be 
affirmed  for  the  reasons  stated  In  its  per 
curiam,  ^cept  as  to  Uie  otMervatlon  to  the 
effect  that  the  action  of  Qie  board  in  these 
matters  must  be  reoaonable  and  not  arbitra- 
ry. Upon  that  question  we  oqwess  ao  opin- 
Ion. 


SlilTH  T.  HIBLBR  et  al. 

(Siuneme  Court  of  New  Jersey.    Nov.'  6k 
1914.) 

1.  JUaTICES  OF  THE  PEACE   (t  85*)— ABBIBI— 

"Action  upon  CoN'raACT.'*^ 

Under  4  Comp.  St  1910,  p.  6663.  {  1,  pro- 
viding that  any  trespasser  upon  any  lands,  after 
having  been  forbidden  so  to  do,  sball  forfeit 
to  be  recovered  in  an  action  of  debt  before 
any  justice  of  the  peace,  this  statutory  action 
of  debt  Is  in  1^1  contemplation  an  "action  up- 
on contract"  within  3  Comp.  St  1910,  p. 
2984,  §  13,  providing,  relative  to  justice's  court, 
that  a  warrant  shalfbe  issued  on&  in  actions  on 
contract  and  upon  proof,  by  affidavit  or  other- 
wise, to  the  satisfaction  of  the  Justice,  that 
there  is  a  debt  or  demand,  founded  upon  con- 
tract, due  plaintiff  from  defendant,  and  that 
d^endant  is  about  to  remove  any  of  bis  prop- 
«tty  out  at  the  state  with  intent  to  defraud  his 
creditors. 

[Ed.  Note.— For  other  cases,  see  Justices 'of 
the  Peace,  Cent  Dig.  J  279;  Dec.  Dig.  {  85.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Action  on  Contract] 

2.  FAI.8E  IlfPSISONMENT  (I  T*)— LlABIUTT  OF 
JUSTXCB  FOB  OfFICIAI.  AcTS  —  EbBOHEOUB 

Acts  withiii  Jubisdiction. 

In  an  action  for  the  statutory  penalty  pre- 
scribed by  4  Comp.  St.  1910,  p.  5653,  S  1.  for 
trespass  after  notice  to  keep. off,  a  justice  of  the 
peace  had  at  least  colorable  jurisdiction  to  is- 
sna  a  warrant  of  arrest  on  the  ground  tliat  de- 
fendant was  about  to  remove  property  from 
the  state,  and  was  therefore  immune  from  a  suit 
for  false  imprisonment,  even  though  be  failed  to 
otwerve  the  technical  and  correct  course  of 
legal  procedure  in  asserting  his  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Cent  Dig.  §§  5^1,  79 ;  Dec.  Dig.  {  7.*] 

Action  by  Warren  Smith  against  William 
C.  Hibler  and  another.  On  motion  to  strike 
oat  the  complaint  Motion  granted,  and  judg- 
ment ordered  for  defendants. 

Argued  before  MINTURN,  J.,  under  tbe 
statute. 


Egbert  Rosecrana,  of  Blalrstown,  for  the 
motion.  Wayne  Dumont,  <tt  Paterson,  op- 
posed. 

PER  OCBIAlf.  [1]  The  defondant,  Onlg, 
is  a  justice  of  tbe  peace  at  Blaizatown,  In  tbe 
county  of  Warren.  Upon  an  affidavit  made 
before  him  by  tbe  defendant,  mbler,  be  caus- 
ed to  be  issued  a  capias  against  tbe  idalntlff 
npon  wblcb  he  was  aivrebended  and  iuAA 
to  ball  to  answer  a  complaint  made  against 
him  by  Hibler  that  he  (Smith)  h»A  trMpaased 
upon  Hibler's  land  after  notice  to  keei»  off, 
and  had  thereby  become  Uable  to  Hibler  for 
the  statutory  penalty  of  |3.  The  statute 
provides  that  the  i>eiialt7  may  be  reotfved  in 
an  action  of  debt   4  Comp.  St  1910,  5653. 

The  procedure  In  question  was  instituted 
under  the  provision  of  the  statute  regulating 
the  procedure  In  the  small  cause  court  which 
authorizes  the  justice  upon  proof,  by  affida- 
vit to  his  satisfaction  in  actioos  upon  con- 
tract that  the  defendant  Is  about  to  remove 
any  of  his  property  out  of  the  state,  to  Issue 
a  warrant  for  his  arrest  ft  Comp.  St  1910,  p^ 
29S4.  It  Is  insisted,  and  correctly,  that  the 
statutory  action  of  debt  thns  given  Is  In  legal 
contemplation  an  action  upon  contract  1 
Chitty,  PL  100;  1  Blackstbne,  Com.  466. 

[2]  It  is  conceivably  therefore,  that  for  a 
debt  of  this  fdULracteTf  arising  out  of  what  is 
essentially  an  act  of  tort  feasano^  resnltlnc 
from  a  trespass  Tl  et  armis,  tbe  only  effectual 
remedy  In  certain  exigencies  may  be  tbe  Issu- 
ing of  a  capias. 

Tbe  complaint  in  the  case  Is  based  upon  ttie 
allegation  that  ttie  justice  was  without  jurls- 
dictlon  to  issue  the  capias.  Whatever  may  be 
the  fbct  In  ttiat  regard,  it  must  be  manifest 
that  be  bad  at  least  a  colorable  jurisdiction 
to  adopt  that  procedure;  andi  such  b^g  the 
legal  status,  he  Is  immune  from  a  suit  at 
lavK  for  false  imprisonment  even  though  be 
was  in  error  In  falling  to  observe  tbe  tech- 
nical and  correct  course  of  legal  procedure  in 
asserting  his  Jurisdiction.  Grove  v.  Van 
Duyn,  44  N.  J.  Law,  654,  43  Am.  Rep.  412; 
Valentine  v.  Englewood,  76  N.  J.  Law,  509,  71 
Atl.  344,  19  L.  R.  A.  (N.  S.)  262, 16  Ann.  Cas. 
731. 

It  follows  that  the  motion  for  the  dismissal 
of  the  complaint  must  be  granted,  and  judg- 
ment ordered  for  tbe  dtfendants,  with,  costs. 


BELVIDERE  WATER  OO.  r.  INHABIIV 
ANTS  OF  TOWN  OF  BBLTIDBBSI. 

(SoiMwme  Court  of  New  Jeessy.  Mardi  8, 

1911.) 

i.  PlBADIHQ    (S  35*)  —  SUBPLUHAQB  PLKA  — 

Conclusion  of  Law. 

Where  defendant's  fonrlh  idea  after  a  state- 
ment of  fact  contained  a  oonclasi<ni  of  law  in 
terms  "as  the  said  defendant  bad  a  legal  right 
to  do,"  sudi  clause  was  mere  nupluaag^  wludi 
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might  be  rejected,  and  hence  the  plea  was  not 
subject  to  demuner  by  reason  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  H  76-80 ;  Dec.  Dig.  |  S5.*] 

Z  PiXADXNO  (I  99*)— PLEAS— DUPUCITT. 

Where  a  plea  alleged  nul  tiel  corijoratioD, 
which  had  already  been  averred  in  a  prior  plea, 
and  contained  an  auction  of  disconnection  of 
certain  additionai  fire  hydrants  which  formed 
the  snhject-matter  of  a  distinct  plea,  it  was 
dupHcitous  and  should  be  stridden. 

lEd.  Note.— For  other  caees,  see  Pleading, 
Cent.  Dig.  fl  202-206;  Dee.  Dig.  |  90.*] 

3.  GoBPoBATioira  (I  388*)— ABUirr  to  Oon- 

TKACT— POWXRS. 

Where  a  town  recognLeed  the  legal  ability 
of  plaintiff  corporation  to  contract  by  executing 
a  contract  by  which  plaintiff  agreed  to  furnish 
water  to  its  InbabttaQta,  the  town  was  estopped, 
when  sued  on  such  contract,  to  deny  plainoff's 
legal  ability  to  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  166&-1567;  Dec.  Dig.  |  888.*] 

Salt  by  the  Belvldere  Water  Company 
against  the  Inhabitants  of  the  Town  of  Bel- 
rldere.  On  demarrer  to  defendant's  fourth 
plea  and  motion  to  strike  out  the  seventh  and 
eighth  pleas.  Demarrer  overruled,  and  mo- 
tton  granted. 

Ai^ed  NoT«iiber  term,  1910.  before  GUM- 
MERE.  C.  J.,  and  TRENCHARD  and  MIN- 
TURN.  JJ. 

Geo.  M.  Sblpnun,  of  Belvldere,  and  Gil- 
bert Collins,  of  Jersey  City,  for  plaintUt. 
Joseph  M,  Boseberry,  of  Belvldere,  for  de- 
fendant 

PER  GX7RIAM.  This  case  presents  a  de- 
murrer to  ttu&  fourth  plea  filed  by  the  de- 
fendant, and  a  motion  to  strike  oat  the  sev- 
enth and  eighth  pleas.  The  declaration  al- 
lies tbe  execution  of  a  written  contract 
between  the  plaintiff  and  defendant'  for  a 
supply  of  water  by  plalntUT  to  not  more  than 
15  fire  hydrants  In  Belvldere  for  tiie  sum  of 
9500  per  annum,  and  an  additional  supply 
at  |26  per  annum  to  four  additional  hy- 
drants which  tbe  town  migbt  erect  This 
count  Is  supplemented  by  tbe  onmnon  counts. 

[1]  The  plaintiff  demurred  and  replied. 
The  donnrrer  is  directed  to  the  fourth  plea 
'  on  the  ground  that  It  alleges,  after  a  state- 
ment of  fact  ft  conclusion  of  law,  the  words, 
viz.,  "as  the  said  defendant  had  a  legal  right 
to  do."  We  think  the  demurrer  Is  well  taken 
to  tbls  plea,  but  we  consider  the  verbiage  ob- 
jected to  as  mere  surplusage,  which  may  be 
rejected  and  the  rest  of  the  plea  allowed  to 
stand,  since  it  presents  a  defense  to  the  ac- 
tion in  part  at  least  If  sustained  by  proof. 
The  defendant  therefore  Is  eutitled  to  Judg- 
ment on  the  demarrer  as  to  this  plea. 

[2]  The  motion  is  to  strike  out  the  seventh 
and  eighth  pleas.  They  are  directed  to  the 
entire  declaratitm,  which  contains  the  com- 
mon counts.  The  seventh  plea  is  bad  for  du- 
plicity, since  its  allegation  of  nul  tiel  corpo- 
ration had  already  been  averred  In  the  sec- 
ond plea,  and  its  averment  of  the  disconnec- 


tion of  the  additional  hydrants  formed  the 
subject-matter .  for  a  distinct  plea,  and  It 
must  therefore  be  stricken  out  Star  Brick 
Co.  V.  Rifldale,  34  N.  J.  Law,  428. 

[3]  The  eighth  plea  is  intended  to  deny  the 
legal  ability  of  the  plaintiff  to  contract. 
Whatever  the  fact  may  be  as  to  the  correct- 
ness of  this  allegation,  it  cannot  aval)  the 
defendant  in  this  suit  either  as  against  the 
special  contract  or  as  against  the  common 
counts.  By  recognizing  the  legal  ability  of 
the  plaintiff  to  contract  In  the  first  Instance, 
and  by  thus  inducing  it  to  part  with  Its 
property  and  services  on  the  strength  of  the 
contract  the  defendant  Is  estopped  in  a  suit 
on  the  contract  from  attacking  collaterally 
the  fact  which  by  Its  conduct  and  admissions 
inter  partes  it  conceded.  WooUey  v.  Brew- 
er. 1 N.  3.  Law,  172;  16  Cyc.  699. 

Tlie  plea  is  therefore  also  stricken  oat 


BBLVIDBRB  WATER  CO,  v.  INHABIT- 
ANTS OF  TOWN  OF  BBLVIDERE. 

(Court  of  Brxors  and  Appeals  of  New  Jersey. 
July  10,  1914.) 

Cbbtiobabz  (t  23*)  —  Watbss  aho  Watbb 
OouBSU  (i  200*)— Nature  or  Bbuxdt— 

BBEACH  or  OONTBACT— PCBUO  WaTBB  SUP- 
PLY. 

^liere  a  water  company  claimed  that  a  rea- 
oiotion  passed  by  defajdant  town  constituted  a 
breach  of  the  town's  contract  with  sndi  com- 
pany by  which  It  had  obligated  itself  to  fur- 
nish water  to  tbe  inhabitants  of  the  town, 
plaintiff's  remedy  was  by  an  action  against  the 
.town  for  breach  of  contract,  and  not  by  certi- 
orari to  review  the  resolution. 

[Ed.  Note.— For  other  cases,  see  Cwtiorari, 
Cent  Dig.  I  36;  Dea  Dig.  t  23:*  Waters  and 
Water  Ooarses,  Cent  Dig.  |  274 ;  Dec.  Dig;  i 

200.*] 

Appeal  from  Supreme  Court 

Certiorari  by  tbe  Belvldere  Water  Gon^ 
pany  against  the  Inhabitants  of  the  Town 
of  Belvldere.  From  a  Judgment  dtsmlsring 
the  writ  prosecutor  appeals.  Affirmed  on 
the  per  curiam  opinion  of  the  Supreme  Court, 
which  Is  as  follows: 

We  think  that  this  writ  should  be  dismissed 
for  the  reason  that  no  judgment  we  could  ren- 
der would  possess  any  remedial  efficacy  to  tbe 

Erosecutor.  The  prosecutor  and  the  defendant 
ave  for  a  long  time  worked  under  a  contract 
the  terms  of  which  are  violated  by  tbe  municipa] 
action  declared  in  the  resolution  that  is  brought 
up  by  this  writ.  Tbe  only  point  at  issue  be- 
tween the  parties  is  tbe  enforceability  of  the 
prosecutor's  contract.  Obviously  therefore  the 
test  of  tbe  validity  of  the  resolution  is  to  enforce 
the  contract;  if  it  is  enforceable,  the  resolu- 
tion is  of  no  effect ;  if  it  is  not  enforceable,  the 
resolution  does  the  prosecutor  no  harm. 

If  the  prosecutor  had  the  defendants  bond  for 
$1,000  aud  th€>  defendant  passed  a  resolution  to 
pay  only  $500,  the  remedy  would  be,  not  to 
review  the  rpfohition  by  certiorari,  hut  to  en- 
force the  bond  by  suing  on  it  The  same  is 
true  of  tbe  present  re6oIuti(m.  The  only  ground 
on  which  the  prosecutor  could  have  the  reso- 
lution set  aside  would  be  that  Its  contract  con- 
stituted a  monopoly,  but  this  is  not  argued  and 
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ax.  3. 


is  not  Bet  forth  aa  one  of  the  reaaoiu  for  set- 

tinK  aside  the  resolution. 
The  writ  is  dismissei}.  * 

George  M.  Shipman,  of  BeKldere,  for  ap- 
pellant.  George  A.  Aiisle,  of  Belvldere,  for 

respoDUent. 

PER  CURIAM.  The  Judgment  under  re- 
view herein  should  be  affirmed  for  the  rea- 
sons expressed  Id  the  opinion  of  the  Supreme 
Court. 


ESTATE  OF  EDWARD  H.  MURPHY,  Inc.  t. 
MARRONE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  16,  1014.) 

(Syllahtu  by  the  Court.) 

1.  JuDQMKNT  (6  943*)— Action  on  Vobxiqs 
Judgment— Evidence. 

Where  a  foreign  judgment  had  been  assign- 
ed, and  the  assignee  had  obtained  another  judg- 
ment in  renewal  and  assigned  it,  in  an  action 
brought  In  this  state  by  the  assignee  to  recover 
on  the  second  Judgment,  it  was  not  error  to  ad- 
mit in  evidence  an  exemplificatiOD  under  seal  of 
tbe  original  judgment.  It  was  proper  to  admit 
it  in  evidence  to  explain  or  introduce  the  second 
judgment  and  show  the  chain  of  title. 

[Ed.  Note^For  otiier  cases,  see  Judgment, 
Cent.  Die  i  17S2;  Dec  Dig.  I^."] 

2.  Trial  ({  208*)— Cautiohabt  Ihstbitotions 
— Ddtt  to  Request. 

Where  counsel  claims  that  certain  qaea- 
tions  asked  on  cross-examination  were  prejudicial 
and  for  an  ulterior  purpose,  it  was  his  duty  to 
request  tbe  trial  judge  to  caution  Uui  jury  to  dis- 
regard the  excluded  questions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  504;  Dec.  Dig.  |  20S>] 

3.  Appeal  and  Ebbob  (g  1170*)— Habhijisb 
Eebob— Review. 

A  court  of  review  will  not  reverse  a  judg- 
ment because  of  trial  errors  which  are  nonin- 
jurious. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4&45;  Dec  Dig.  |  1170.*] 

Appeal  from  Circuit  Court,  Essex  Connty. 

Action  by  the  Estate  of  Edward  H.  Mur- 
phy, Incorporated,  against  Joseph  Marxone. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals. AflBrmed. 

John  A.  Bemhard,  of  Newark,  for  appel- 
lant Teeple  &  Unger,  of  Newark,  and  Wil- 
Uam  D.  Tyndall,  of  New  York  Clt;.  for  apr 
l>ellee. 

WILLIAMS.  J.  This  is  an  appeal  from  a 
judgment  recovered  by  the  Estate  of  Edward 
H.  Murphy,  a  corporation,  against  Joseph 
Marrone,  in  the  Essex  county  drcult  court, 
AprU  23,  1914. 

The  following  are  the  material  facts:  Ed- 
ward H.  Murphy  brought  an  action  against 
Joseph  Marrone  In  the  City  Court  of  New 
York  in  1894,  upon  a  promissory  note.  The 
Judgment  roll  contains  an  affidavit  that  Mar- 
rone was  personally  served  with  process,  and 
that  Murphy  recovered  a  Judgment  against 


him  February  20,  1S94,  for  f244.66,  damages 
and  costs.  Murphy  having  previously  died, 
on  June  20,  1903,  tbe  executors  of  bis  estate 
assigned  tbe  Judgment  to  "Estate  of  Edward 
n.  Murphy,"  a  New  Jersey  corporation.  May 
14,  1906,  said  corporation  assigned  the  Judg- 
ment tfi  James  W.  Hoey,  who  brought  suit 
thereon  In  the  City  Court  of  New  York.  That 
suit  resulted  In  the  recovery  of  another  Judg- 
ment against  Marrone  June  19,  1906,  for 
$413.33,  damages  and  costs.  After  the  re- 
covery of  this  second  judgment,  Hoey  as- 
signed that,  and  also  the  original  Judgment, 
to  the  "Estate  of  Edward  H.  Murphy,"  and 
that  corporation  in  1912  commenced  an  ac- 
tion in  attachment  In  the  Essex  county  cir- 
cuit court  against  Marrone  to  enforce  the 
New  York  judgment  against  him ;  he  being 
a  nonresident.  He  appeared  In  the  attach- 
ment suit  and  defended  on  the  ground  that 
he  had  no  knowledge  of  the  jui^ments  in 
New  York,  and  that  no  jurisdiction  was  ever 
acquired  over  him  In  the  New  York  suits; 
that  is,  that  he  had  never  been  served  with 
process. 

The  plaintiff  made  proof  by  offering  In  evl- 
dence  the  certified  and  exempliSed  copy  of 
the  two  New  York  Judgments.  The  plaintiff, 
as  a  witness,  denied  that  he  was  served  with 
process,  and  that  he  owed  the  debt  In  an- 
swer to  this  the  deposition  of  Jacob  B.  Bab 
was  read,  from  which  it  appeared  that  tbe 
defendant  was  served  with  a  summons  and 
complaint  June  11,  1906. 

The  question  of  service  of  process  was  left 
to  the  Jury  without  exception  by  the  defend- 
ant, and  they  found  against  him  on  this  con- 
tention. The  appeal  attacks  the  validity  of 
the  circuit  court  Judgment. 

[1  ]  The  only  errors  urged  by  the  appellant 
In  his  brlei;  for  a  reversal  of  tiie  Judgment, 
are: 

First.  The  court  erred  in  admitting  in  evi- 
dence the  Judgment  recovered  against  the  de- 
fendant In  the  City  Court  of  New  York 
February  20,  1894,  and  gives  as  his  grounds 
of  objection  (a)  that  it  Is  not  set  out  In  the 
complaint  as  a  ground  of  action,  and  (b)  that 
it  was  In  no  way  material. 

The  first  paragraph  of  the  amended  com- 
plaint, filed  August  7,  1913,  Is  as  follows: 

"(1)  It  sues  for  the  amount  of  a  judgment  re- 
covered by  Edward  H.  Murphy  against  said  de- 
fendant for  ¥224.66  in  the  City  Court  of  New 
York  on  February  20,  1S94." 

Tbe  complaint  then  shows  the  chain  of 
title  by  assignment  to  the  assignment  to 
James  W.  Hoey  May  14,  1906,  and  upon  this 
the  trial  Judge  made  tbe  following  comment: 

"The  Court:  This  assignment  is  dated  the 
14th  day  of  May,  1906,  which  was  moft  titan 
a  month  before  the  entry  of  the  judgment  ot 
]906.  Therefore,  of  course,  it  did  not  assign  the 
judgment  of  1906,  but  did  assign  the  judgment 
of  1S94.  As  it  does  not  assign  the  judgment 
of  1906,  it  becomes  necessary  for  you  to  prove 
the  judgment  of  1804  and  to  show  that  the  judg- 
ment of  1906  was  founded  on  that  Otherwise 
you  have  no  title." 


•For  gtaer  cshb      ssme  Loplc  and  McUon  NUUBSR  In  Deo.  Dig.  a  Am.  Dig.  Koy-No.  SerlM  A  Rep'r  lBd«(W 


Digitized  by 


Google 


N.J.) 


DUEL  T.  MAKSFIELD  FLUMBINa  00. 


867 


The  exonpUflcatloD  oi  the  Judgment  of 
Fobraary  20,  1894,  was  then  offered  in  evi- 
dence and  objected  to  by  defendant  on  the 
ground  that  It  was  not  material  to  the  alle- 
gations in  the  amended  complaint,  not  rele- 
vant to  that  particular  Issue,  and  for  that 
reason  not  competent  The  trial  Judge  re- 
ceived it  in  evldenoe,  remarking,  "It  seems  to 
be  a  necessary  link  in  the  plaintiff's  chain  of 
title." 

An  exempllflcatlon  under  seal  Is  the  proper 
way  to  prove  a  foreign  Judgment,  and  it  was 
proper  to  receive  this  Judgment^  if  only  to 
explain  or  Introduce  the  second.  As  to  the 
contention  of  defendant  that  it  was  in  no 
way  material,  If  so,  it  was  harmleaa.  The 
defendant  was  not  injured  by  It,  because  the 
Judgment  record  of  the  Judgment  entered  In 
1906,  in  renewal  of  tills  Judgment  of  1891, 
was  sufficient  to  sui$tain  the  present  action.* 

Second.  Hie  only  other  reason  for  reversal 
Is  thus  stated  In  Uie  brief  of  counsel: 

The  qDestioni  aflked  on  croM-ezaminatlon  of 
the  defendant  wcreprcjudicial  and  were  for  an 
ulterior  purpose.  The  qaeations  are  as  follows: 

(1)  i).  Have  yon  paid  ail  other  judgments 
againat  you? 

(2)  Q.  Are  there  any  other  jadgments  against 
you  in  New  York? 

(S>  Q.  So  that  the  affidavits  of  service  of  the 
papers  upon  you  in  those  two  different  salts  are 
not  true? 

(4)  Q.  Tet  it  is  true,  la  it  not  that  yon  ap- 
peared in  tupplen]«Dtar.v  proceedings  after  an 
execution  had  been  'issued  and  retamed  unsatia- 
iied? 

(9  Q.  Did  you  appear  immediately  upon  the 
service  and  return  of  tbe  order  requiring  your 
attendance  before  a  judge  of  the  city  court? 

(6^  Q.  Do  you  not  remember  that  as  a  matter 
of  fact,  by  reastm  of  your  default,  you  were 
brought  ap  before  the  court  for  contempt? 

(7>  Q.  Were  you  not  fiaed  and  punished  for 
contempt  for  failing  to  obey  the  order  based  on 
this  jadgment  in  those  supplementary  proceed- 
ings? 

(89  Q.  Now,  did  you  do  anything  to  remove 
that  Judgment  from  the  record? 

(0)  Q.  Do  you  know  whether  or  not  the  judg- 
ment was  valid  and  good  against  yon? 

Questions  1,  2,  fi,  and  7  were  ovemited  at 
defendant's  request  Question  No.  6,  which 
was  admitted  over  objection,  was  not  an- 
swered, the  defendant  saying  he  did  not  re- 
member; and  question  No.  9  was  answered 
in  the  negatLve.  Tbe  first  question  admitted 
was  JHo.  3,  which  related  to  the  truthfulness 
of  the  affldavlt  of  service  of  sommons  in 
the  New  York  suits.  The  defendant  had 
claimed  that  he  had  not  been  served,  and 
the  question  asked  was  plainly  material  and 
competent  The  next  question  admitted  was 
Xo^  4.  This  was  competent,  as  it  tended  to 
shovr  an  Implied  admission  on  the  part  of 
the  defendant  of  the  validity  of  the  New 
York  Judgment.  The  next  question  admltteil 
was  No.  8.  The  Judgment  referred  to  was 
the  New  York  Judgment  The  question  was 
pertinent,  for  the  defendant's  failure  to  do 
anything  to  vacate  a  judgment  which  be 
claimed  was  T<^d  tended  to  show  that  the 


claim  made  by  him  at  the  trial  was  untrue 
in  fact. 

The  appellant  claims  that  these  questions 
were  prejudicial  to  snch  an  extent  as  to  re- 
quire a  reversal.  I  do  not  agree  to  this.  The 
defendant  had  denied  that  he  had  been  serv- 
ed with  a  summons  to  either  case,  and  he 
was  simply  cross-examined  with  reference 
to  the  service  of  the  summons  and  complaint 
in  these  two  cases,  and  with  reference  to 
other  proceedings.  This  testimony  was  also 
a  test  of  the  tmthfnlness  of  defendants 
statements. 

[2]  The  appellant  objected  to  the  remarks 
of  counsel  In  arguing  as  to  the  admission  of 
question  No,  4,  supra,  and  asked  the  court 
to  direct  a  mistrial.  The  remarks  of  coun- 
Kel  were  not  l^al  error,  and  the  motion  was 
properly  denied.  Be  also  claims  that  the 
plaintiff  violated  the  privileges  of  cross-ex- 
amination for  the  purpose  of  putting  the  de- 
fendant in  an  unfavorable  light  before  the 
jury  with  reference  to  the  matters  Immate- 
rial to  the  point  at  Issue,  but  at  no  time  did 
defendant  exercise  his  privilege  of  request- 
ing the  trial  Judge  to  caution  the  Jury  to 
disregard  the  excluded  questions. 

[3]  No  Judgment  wUl  be  reversed  on  tbe 
ground  of  misdirection  or  the  lmproi>er  ad- 
mission or  exclusion  of  evidence,  unless,  aft- 
er examination  of  the  whole  case.  It  shall 
appear  that  the  error  injuriously  affected 
tbe  substantial  rights  of  a  party.  Practice 
Act  1912,  p.  3S2,  S  27 ;  Kai^man  v.  Carlo.  85 
N.  J.  Law,  632,  90  AtL  292,  We  find  no 
such  error. 

The  Judgment  will  be  affirmed  with  costs. 


DUEL  V.  MANSriKU)  PLUMBING  00. 

(Ciourt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1914.) 

(BvUohut      Hu  Court.) 

1.  NfeOUaiHCI  (t  54*}— IKJTBT  TO  LiCEIfSEK 

— Rbasonabu  UABIL 

A  licensee  upon  lands  must  use  reasonable 
care  not  to  injure  other  licensees  upon  the  same 

premises. 

{EJd.  Note.— For  other  caseB,  see  Negligencfc 
Cent  Dig.  H  66,  67;  Dec.  Dig.  S  54.*] 

2.  Tbiai.  (8  251*)  —  SuBUiBsiON  OF  Issnxs  — 
Pxj<:adino  and  Proof. 

It  ie  error  for  a  trial  court  to  subinit  to 
the  jury  as  dispositive  of  the  case  a  question 
that  was  not  within  the  issue  presented  by  the 
pleadings  and  tried  by  the  parties. 

[Ed.  Note.— For  other  caaea,  see  TrlaL  Gent 
Dig.  SS  587-605 ;  Dea  Dig.  |  ^1.*  j 

Appeal  from  Supreme  Court 

Action  by  John  Duel  against  the  Mansfield 
Plumbing  Company.  From  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed,  and 
venire  de  novo  awarded. 

Louis  A.  Cowley,  of  Passaic,  for  appellant 
Lefferts  &  Lefferts,  of  Passai(^  tot  respmid- 
ent  « 
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QARBISON.  J.  rae  pUdntifl  below,  an  In- 
fant, who  sued  by  bis  next  friend,  recovered 
a  judgment  for  damages  for  Injuries  received 
by  him  from  the  fall  of  a  flagstone  tbat  bad 
been  rested  against  a  fence  in  the  front  yard 
of  premises  on  which  the  defendant  was  lay- 
ing a  sewer  connection.  The  premises  were 
occupied  Q9  a  dwelling  by  the  grandmother  of 
the  plaintiff,  at  whose  home  the  plaintiff  was 
a  constant  visitor.  Between  the  porch  of  the 
house  and  the  front  fence  there  was  a  path- 
way that  led  from  a  front  gate  to  the  porch. 
Against  this  fence  near  this  gate  and  close 
to  the  path  the  defendant's  servants  leaned 
a  large  flagstone  that  they  had  removed  from 
the  pathway. 

[1]  The  accident  to  the  plaintiff  occurred 
as  he  was  running  along  the  path  to  meet  his 
uncle,  who  was  coming  In  at  the  gate,  the 
opening  or  shutting  of  which  Jarred  the 
fence,  causing  the  flagstone  to  fall  across  the 
path,  InflictiDg  the  injuries  for  whic^  the  plain- 
tiff recovered  the  Judgment  now  before  us. 
A  motion  for  a  nonsuit  and  for  the  direction 
of  a  verdict  were  based  on  the  contention 
that  the  plaintiff  was  a  mere  licensee  upon 
the  premises,  to  whom  the  duty  of  exercising 
reasonable  care  was  not  owed  by  the  defeod- 
ant.  This  contention  was  clearly  erroneous. 
The  duty  of  one  licensee  to  use  reasonable 
care  not  to  injure  other  licensees  is  laid 
down  by  our  cases  under  a  variety  of  circum- 
stances. Gulnu  V.  Delaware  &  Atlantic  Tele- 
phone Co.,  72  N.  J.  Law,  276,  62  Atl.  412,  3  L. 
B.  A.  (N.  S.)  988,  111  Am.  St.  Hep.  668 ;  Meyer 
T.  Benton,  7-1  N.  J.  Law,  533,  65  Aa  1023; 
Jansen  v.  Jersey  City,  61  N.  J.  Law,  243,  39 
Atl.  1025 ;  Travlsano  T.  Stefanelll,  84  N.  3. 
Law,  767,  87  Aa  434. 

[2]  These  cases  Illustrate  the  legal  rule 
that  was  applicable  to  the  Issue  presented  by 
the  pleadings  and  tried  by  the  parties  and 
Justified  the  denial  of  the  motions  to  take  the 
case  from  the  Jury. 

When,  however,  the  trial  court  sidunltted 
'  the  case  to  the  Jury,  he  did  not  Instruct  them 
in  accordance  with  the  rule  that  was  thus 
applicable  to  the  Issue  and  to  the  relation 
that  existed  between  the  parties  to  the  suit, 
bat,  on  the  contrary,  laid  down  a  rule  that  is 
apidlcable  only  where  the  defendant  la  an 
owner  or  occupier  of  premises  who  has  in- 
vited the  idalntiS  to  come  upon  the  laud. 

This  la  what  was  said  In  the  charge : 

"If  you  find  that  this  defendant  company  did 
no  noKligent  act  cnusing  the  injury,  your  verdict 
then  should  he  for  the  defendant.  If  you  find 
that  it  did.  tlipn  you  apply  this  rule,  as  express- 
ed by  the  Court  Of  Appeals  of  this  state,  which 
is  laid  down  as  the  law  of  the  state  for  the 
guidance  of  the  citi/.eiia  of  the  state  and  to  be 
applied  by  tbe  trial  courts  in  the  trial  of  cases 
and  fur  a  Jury's  guidance.  Said  the  Court  of 
Appeals : 

'That  the  owner  or  occupier' — and  for  the 
purpoifi'S  of  this  cose  tbe  defendant  here  the 
Mansfield  Plumbing  Company,  was  the  occupier 
of  these  premises  where  the  injury  occurred — 
'that  tbe  owner  or  occupier  of  lands,  who  by 
invitation,  expressed  or  Implied,  induces  per- 
sons to  come  upun  the  premises  for  any  purpose, 


Is  under  a  duty  to  exeidse  ordtnaiy  care  to 

render  the  premises  reasonably  safe  for  such 
purposes,  or,  at  least,  to  abstain  from  any  act 
that  will  make  tbe  entry  upon  or  use  ta  the 
premises  dangerous.* 

"If  you  find  the  erldoiee  does  not  satEsfy 
your  minds  that  this  defendant  company  ren- 
dered these  premises  unsafe  by  the  lack  of  ordi- 
nary care  In  the  place  in  which  it  put  that 
Btone,  then,  of  course,  your  verdict  should  be 
for  the  defendant.  If,  on  tbe  other  hand,  you 
find  that  this  defendant  company,  under  that 
rule  that  is  given  to  you,  failed  to  exercise  ordi- 
nary care,  and  the  failure  of  that  care,  the  thing 
tbat  tt  did,  was  the  proximate  cause  of  this  in- 
jury, tbe  falling  of  the  stone,  then  you  may  ren- 
der a  verdict  In  favor  of  the  plaintiff." 

The  language  quoted  by  the  trial  court  1> 
that  of  the  eyUabuB  to  the  case  of  PhUlips  t. 
Ubrary  Co.,  65  N.  J.  Law.  307,  27  AU.  478, 
and,  while  sound  as  an  abstract  legal  proposi- 
tion, was  entirely  without  appUcation  to  the 
case  in  hand,  which  concerned  the  duty  of  one 
licensee  towards  another,  and  In  no  way  in- 
volved the  duty  of  the  owner  of  Oxe  land  or 
that  of  an  occupier  arlslnK  out  of  bis  Invita- 
tion, since  there  was  no  suggestion  In  the 
pleadings  or  proofs  that  the  defendant  had 
invited  the  plaintiff  to  come  upon  tbe  i»em- 
Ises. 

The  diarge  therefore  submitted  to  tbe  Jni7 
as  dispositive  of  the  ease  an  Issue  not  with- 
in the  pleadings,  to  whldi  tbe  evidence  bud 
not  been  directed,  and  as  to  wblcb  there  was 

no  evidence. 

It  may  well  be  that  Om  mere  noting  of 
an  exception  to  the  language  of  the  charge 
would  have  diallenged  only  the  sonndo«ss 
of  the  l^al  rule  enunciated,  and  would  not 
have  directed  the  conrt's  attention  to  tbe 
false  issue  presented  to  the  jury.  In  the 
present  case,  however,  counsel  for  the  de- 
fendant expressly  directed  the  courtfs  atten- 
tion to  the  specific  ground  of  his  exception  in 
the  following  language: 

"I  wish 'to  record  an  objection  to  that  part' 
of  your  tumor's  charge  in  which  you  said  tbat 
the  owner  or  occupier  of  lands,  and  for  the  pur- 
poses of  this  case  the  Mansfield  Plumbing  Gom- 
pany  may  be  considered  the  occupier  of  the 
lands,  who  by  invitation,  etc.,  invites  a  person 
to  come  upon  his  premises,  is  chanted  with  a 
duty  of  making  those  premises  reaaonably  safe." 

"I  feel  tbat  that  part  of  tbe  charge  docs  not 
apply  to  the  facts  in  this  case  and  that  the  law 
as  cited  by  your  honor  is  not  the  law  which 
should  guide  the  jury  in  thMr  decision.'' 

This  exception  drew  attentiw  to  a  legal 
error  In  the  charge  that  requires  the  reversal 
of  the  Judgment  under  a  well-established  role 
that  is  thus  stated  by  Chief  Justice  Gum- 
mere  In  Murphy  v.  North  Jersey  Street  Rail- 
way Co.,  71  N.  J.  Law,  5,  58  Atl.  1018: 

"It  is  a  cardinal  rule,  for  the  coatrol  of  a 
trial  court,  ttiat  only  those  questions  which  are 
within  the  issues  raised  by  the  pleadings  should 
be  submitted  to  the  jury,  and  a  failure  to  ob- 
serve this  rule  is  legal  error." 

To  the  same  effect  are:  MarOnee  v.  Run- 
kle,  57  N.  J.  Law,  11,  30  Atl.  593 ;  E)xceIsior 
Co.  V.  Sweet,  59  N.  J.  Law,  441,  31  AU.  721; 
Partridge  v.  Woodland  Steamboat  Co.,  66 
N.  J.  Law,  290,  49  Ati.  726. 

This  error  In  the  charge  tnjurloosly  affected 
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a  sntntantlal  r^bt  of  the  appellant,  wblcb 
was  to  have  the  casft  against  It  disposed  of 
Qpon  the  Issue  Ibat  had  been  framed  and 
tried. 

The  jvAgtaeat  of  the  Supreme  Court  la  re- 
versed, and  a  Tenlre  de  hovo  awarded. 


WEST  JERSET  &  S.  B.  CO.  t.  BOARD  OF 
WATER  COH'BS  OF  ATLANTIC 
CITY. 

.  (Gout  of  Errors  and  Appeals  of  New  .Terser. 

Nov.  16,  1914J 

(Syllabua  Jty  th«  Court.) 

1.  HVnZCIPAI.  COBPOBATIOnS  (I  206*)— BOABD 

OF  Wateb  Commissionkbs— Powebs. 

Where  the  charter  of  a  city  provides  for 
the  appointment  by  it  of  a  commissioD  to  have 
entire  chaise  and  control  of  the  waterworks  bjb- 
tem.  and  to  that  end  to  purchase  necessary 
machinery,  pipes,  and  all  necessary  materials 
for  the  maintenance,  extension,  and  improve- 
ment of  such  waterworita,  npon  condition,  bow- 
ever,  that  no  money  shall  be  expended  for  any 
pnrpose  otber  than  that  for  which  it  shall  be 
appropriated  or  dpsignated  by  the  city  council, 
and  that  all  dlBburecmeata  on  account  of  the 
water  department  shall  be  made  by  the  city 
treasurer  upon  the  warrant  of  the  comptroller, 
and  such  commission  is  not  authorized  to  prose- 
cute or  defend  suits,  nor  to  raise  money  either 
by  taxation,  assessments,  or  npon  the  credit  of 
the  city,  such  commission  .is  not  invested  with 
corporate  powers  separate  and  distinct  from 
that  of  the  munidpality,  and  it  is  therefore  a 
mere  agenqr  of  the  city. 

[Ed.  Note.— For  otber  cases,  aee  Sfunieipal 
Corporations,  Gent  Dlf.  II  667-661;  Dec  Dig. 
I  205.*i 

2.  UuniCIFAX.  COBPORAITOHS  (i  205*)— CoN- 
TKACTB  BT  BOABD  Ot  WaTEK  CoHHISQION- 
BBS— 0F£BATI0N  and  EFFECT. 

All  contracts  made  by  such  a  commission 
on  bebalf  of  the  city,  and  witliin  its  lawful, 
authority,  are  the  original  contracts  of  the  city, 
and  not  of  the  members  of  the  commission,  u- 
though  they  may  sign  them  with  their  own 
names. 

[Ed.  Note.— For  otber  cases,  see  Municipal 
Co^mtiona,  Cent.  Dig.  SI  667-061 ;  Dec.  Dig. 

8.  MUKICIPAI.  COBFOBATIOnS   (S  206*)— Coif- 
THAOTS  BY   BOABD  OF  WaTBB  OOMlflSSION-  : 
EBS— OfEBATION  AMD  EFfKCT. 

Under  the  cliarter  of  Atlantic  City,  there 
is  no  such  corporate  body  as  the  "Board  of  Wa- 
ter Commissioners  of  Atlantic  City,"  and  the 
acts  of  the  members  of  such  commission  are 
either  the  acts  of  the  city,  or  tbose  of  the  in- 
dividual members  constituting  the  commiasioo, 
depending  upon  whether  such  acts  are  done  in 
the  exercise  of  hiwful  authority  to  bind  tbe  city, 
or  not. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations^  Cent  Dig.  H  657-Sttl;  Dec.  Dig. 


Appeal  from  Supreme  Court. 

Acticm  by  the  West  Jersey  &  Seashore 
Railroad  Company  against  the  Board  of  Wa- 
ter Commissi<Him  of  Atlantic  City.  From 
jodgment  for  dtfendant,  plaintiff  appeals. 
Affirmed. 


Bourgeois  &  Coulomb,  of  Atlantic  C»t7.  tor 
appellant  Theodore  W.  Schimp^  at  Atlantic 

City,  for  appellee. 

BERGEN,  J.  Tbe  basis  of  this  action  is 
a  written  c<mtract  under  which  the  plaintiff 
seeks  to  recover  moneys  laid  out  and  expend- 
ed, as  it  claims,  in  the  performance  of  work, 
described  in  the  contract,  and  which  it  claim- 
ed was  to  be  repaid.  The  plaintiff  offered 
the  contract  in  evidence,  which  the  trial 
court  overruled,  and,  in  the  absence  of  oth- 
er competent  proof  in  support  of  plaintiff's 
case,  directed  a  Judgment  of  nonsuit,  from 
which  plaintlET  appeals.  The  contract  recites 
that  the  plaintiff  la  the  party  of  the  first 
part,  and  the  dty  of  Atlantic  City,  the  party 
of  the  second  part,  and  It  Is  signed  on  behalf 
of  the  party  of  tbe  second  part  by  the  presi- 
dent and  secretary  of  the  "Board  of  Water 
Commissioners  of  Atlantic  City."  Tbe  attes- 
tation clause  of  the  contract  declares  that 
the  corporate  seal  of  each  party  Is  thereto 
affixed,  but  the  record  submitted  to  this  court 
falls  to  show  that  any  seals  were  affixed. 
The  defendant  In  the  suit  la  described  as 
"Board  of  Water  Oonunisslonera  of  Atlan- 
tic City,"  and  tbe  claim  of  the  plaintiff  Is 
that  sDch  a  board  esista  as  a  body  oarp<ffate 
under  tba  law  vrhidi  gorenis  AUantlc  City, 
and  that  as  anch  it  is  authorized  to  oiter 
into  ttie  emttract  declared  on,  and  that,  al- 
thou^  the  contract  purports  to  be  between 
the  dty  and  the  plalntitt,  It  is  in  fact  the 
oootract  of  the  defendant  as  a  body  corpo- 
rate, and  was  Qierefore  competent  evidence 
against  It  In  aunport  of  plaiutlff'a  claim.  On 
the  other  hand,  the  defendant  insists  that 
this  board  Is  not  a  body  corporate  with  pow- 
er to  exeonte  on  its  own  behalf  such  an 
agreem^t,  and  that  in  making  tbe  contract, 
If  It  was  authorized  to  do  ao,  the  memlMrs 
of  the  commiesiMi  acted  as  an  agency  of  the 
city,  and  therefore  the  (Writing,  If  it  has  any 
force,  is  the  cwtract  of  the  city,  and  not  of 
the  defendants  as  a  body  corporate,  and, 
white  it  might  be  competent  evidence  in  a 
suit  against  tbe  city,  it  is  not  available 
against  tbe  defendant  in  this  action.  The 
contract  aa  it  reads  is  one  with  the  clt>', 
signed  by  the  officers  of  one  of  Its  agencies, 
uod,  if  such  agent  was  lawfully  endowed  to 
bind  the  city.  It  Is  the  contract  of  tbe  city, 
and,  if  not  authorized  to  bind  the  city  lu 
that  manner,  then  tbe  contract  never  wai> 
executed  by  the  party  named  tbereiu  as  the 
party  of  the  second  part 

[1]  It  is  admitted  that  when  this  contract 
was  made^the  city  of  Atlantic  City  was  Incor- 
porated under,  and  subject  to  the  provisions 
of,  an  act  entitled  "An  act  relating  to,  regu- 
lating and  providing  for  tlie  government  of 
cities"  (P.  L.  1902,  p.  284);  and  among  the 
general  powers  granted  the  common  council 
of  all  dtles  Incorporated  under  that  act  Is 
the  raising  by  taxation  all  such  sums  of 
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money  each  year  as  it  shall  deem  expedient, 
"for  supplying  the  city  or  the  Inhabitants 
thereof  with  water,"  The  act  further  pro- 
vides that  the  mayor,  subject  to  conflrmatlon 
by  the  city  council,  shall  appoint  a  board  of 
water  commissioners  to  consist  of  three  per- 
sons with  defined  powers,  those  pertinent 
to  this  Issue  being  the  entire  charge  and  con- 
trol of  the  waterworks  system  of  the  city, 
the  expenditure  of  all  moneys  appropriated 
by  the  common  council,  or  received  by  It 
from  the  sale  of  bonds  issued  for  the  exten- 
sion or  Improvement  of  the  waterworks  sys- 
tem, or  for  real  estate  purchased  therefor, 
"and  to  this  end  said  board  may  purchase 
engines,  pumps,  boiler,  machinery,  pipe,  me- 
ters and  all  necessary  plants,  materials  and 
supplies  for  the  maintenance,  extension  and 
Improvement  of  such  waterworks  and  may 
purchase  all  necessary  real  estate  and  may 
erect  suitable  buildings,  stand  pipes,  reser- 
voirs, and  other  structures  thereon  for  the 
use  of  such  department;  provided,  however, 
that  no  moneys  shall  be  expended  by  said 
board  of  water  commissioners  for  any  pur- 
^  pose  other  titan  that  for  which  sttch  moneys 
were  appropriated  dr  designated  by  city 
coundl ;  and  provided'  further,  that  all  dis- 
bursements on  account  of  the  water  depart- 
ment shall  be  made  by  warrant  of  the  dty 
comptroller  upon  the  city  treasurer  and  In 
payment  only  of  bills  dul^  approved  by  said 
board  of  water  commissioners." 

[2]  Whether,  under  the  authority  thus  giv- 
en, the  board  of  water  commissioners  conld, 
even  as  an  agency  of  the  dty,  bind  the  dty 
to  pay  money  in  advance  of  an  appropriatien 
and  designation  of  parpose,  may  be  doubted ; 
but  that  question  need  not  be  now  craisider- 
ed,  because  the  plaintiff  does  not  rest  its  case 
upon  a  contract  made  on  behalf  of  the  dty, 
bat  upon  the  power  of  the  commission,  as  a 
mnnidpal  corporate  body,  to  make  itself  lia- 
ble for  tlie  cost  of  aQ>  extension  of  ttie  water 
supply  plant,  although  it  has  no  power  to 
expend  money  for  any  purpose  except  that 
which  the  common  council  shall  designate, 
and  for  which  it  shall  appropriate  the  money. 
In  our  opinion,  the  defendant  commission  is 
not  a  quasi  munidpal  corporation,  separate 
and  distinct  from  the  body  which  appointed 
its  members.  This  commlstion  cannot  ex- 
pend the  mone^■  of  the  city  except  for  pur- 
ix>ses  designated  by  the  common  council,  and 
only  to  the  extent  it  shall  see  fit  to  appro- 
priatfc  It  Is  not  empowered  to  sue,  nor 
made  liable  to  salt;  or  authorized  to  raise 
money  either  by  taxation,  assessment,  or  up- 
on the  credit  of  the  dty;  on  the  contrary, 
the  municipal  purse  Is  made  subject  to  the 
control  of  the  common  council,  and  this  com- 
mission is  manifestly  nothing  more  than  an 
agency  of  the  dty  to  carry  out,  under  its  su- 
pervision, a  portion  of  the  municipal  pow- 
ers granted  to  the  dty  by  the  Legislature, 
and  as  such,  if,  acting  within  the  scope  of  Its 
authority  in  executing  an  Instrument  in  be- 


half of  the  corporation,  the  members  of  such 
agency  sign  their  own  names,  It  is  the  con- 
tract of  the  dty  and  not  of  the  agency,  uu- 
less  the  contrary  appears  from  the  writing. 
Dill,  on  Mun.  Corp.  (3d  Ed.)  voL  1,  $  453. 

[3]  In  the  present  case,  the  contract  runs 
in  the  name  of  the  city  of  Atlantic  City,  and 
was  signed  *'Clty  of  Atlantic  City  by"  the 
president  and  secretary  of  the  board  of  wa- 
ter commissioners  of  Atlantic  City.  It  did 
not  purport  to  be  the  contract  of  such  board 
of  commissioners,  and.  If  the  members  of 
such  board  bad  the  authority  to  make  such 
a  contract  on  behalf  of  the  dty,  it  was  the 
contract  of  the  dty,  and  not  of  the  commis- 
sion; it  nowhere  appearing  that  it  was  the 
Intention  of  the  signers  to  assume  a  personal 
liability.  So  the  rejected  evidence  was,  ei- 
ther the  contract  of  the  dty,  which  did  not 
bind  those  who  executed  it,  or,  as  plaintiff 
insists,  of  the  board  of  water  commissioners 
of  Atlantic  City,  made  defendant  as  a  cor- 
porate body,  but,  as  we  hold,  with  no  such 
legal  status,  and,  in  dther  event,  the  con- 
tract was  not  competent  evidence  in  support 
of  plaintiff's  claim  against  the  defendant,  de- 
scribed as  the  "Board  of  Water  Commission- 
ers of  Atlantic  City." 

The  plaintiff,  however,  argues  that  its 
daim  that  the  defendants  have  a  corporate 
existence,  and  are  properly  defendants  in  this 
action,  Is  supported  by  the  case  of  Oram  v. 
New  Brunswick,  66  N.  J.  Law,  632,  50  Atl. 
457,  where  the  right  to  hold  the  city  liable 
for  a  debt  created  by  the  commissioners  of 
streets  and  sewers  of  the  dty  of  New  Bruns- 
wick was  denied;  but  the  situation  there 
was  so  different  from  the  present  aa  to  make 
the  rale  laid  down  In  that  case  inapplicable 
to  this  controversy.  In  the  case  cited,  the 
commissioners  were  given  the  sole  and  exclu- 
sive power  to  make  certain  improvements,  to 
issue  bonds,  to  levy  assessments  tor  benefits, 
and  the  dty  was  required  to  pay  over  to-  the 
commissioners  the  cost  of  Improvements  to 
the  public  property  whenever  snch  cost  was 
directed  by  the  statute  to  be  borne  by  the 
dty.  That  commission  was  also  empowered 
to  prosecute  or  defend  actions,  and  Invested 
with  other  munidpal  powers  relating  to  the 
Improvement  of  streets,  and  the  ballding  of 
sewers  entirely  beyond  the  control  or  inter- 
ference of  the  dty.  .  No  such  powers  are 
given  to  the  defendant  commission  in  this  ac- 
tion, and  the  present  issue  is  quite  beyond 
the  range  of  the  legal  prindples  which  con- 
trolled the  result  in  the  case  relied  upon. 

The  plaintiff  also  urges  that  it  is  entitled 
to  recover  against  these  defendants  on  the 
common  counts,  upon  the  ground,  as  stated 
in  the  appellant's  brief,  that: 

"When  a  municipality  receives  benefits  under 
an  informal  or  ultra  vires  coatrnct  whicb  can- 
not be  specifically  enforced,  it  oanooC  escape 
liability  in  an  action  of  afisumpsit." 

Ttie  trouble  with  this  proposition  Is  that 
this  actiou  Is  not  against  the  mnnidpality 
which  received  the  benefits.    The  brief  of 
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tbe  plalntifT  deals  with  the  situation  as  it 
the  dty  was  liable  njfon  an  impliea  promise 
to  pay,  having  had  the  benefit  of  the  work; 
but,  it  this  be  granted,  that  would  not  ren- 
der its  agent  liable  In  its  own  behalf  on  a 
contract  made  for  the  city,  which  was  the 
extent  of  Its  authority,  It  not  appearing  that 
such  agency  assumed  any  liability.  There- 
fore, even  If  the  city  would  be  liable  upon 
an  implied  promise  to  pay  for  beneflts  re- 
celred,  that  would  not  justify  a  Judgment 
against  this  defendant  as  a  beneficiary,  tot 
It  recelTed  nuue  distinct  from  the  d^. 
The  Judgment  will  be  affirmed. 


MAIXERY  v.  ERIE  R.  CO. 

(Court  of  Errors  and  Appeals  of  Mew  JetMy. 
Nov.  16,  1914.) 

fSyUabus  hy  ihe  Court.) 

1.  Apful  and  EJbror  (§  1062*}  —  Habicusss 
Ebbok— Submission  of  Ibsuks. 

In  an  action  for  false  imprisonment,  in 
which  the  declaration  alleged  lack  of  probable 
cause,  and  the  answer  set  op  as  a  defense  the 
existence  of  such  cause,  the  question  thus  placed 
in  issue  by  the  parties  was  submitted  to  tiie  jury, 
who  found  tor  tbe  plaintiff,  who  has  judgment. 
Held,  upon  the  appeal  of  the  defemunt,  ttiat 
the  error  of  submitting  the  question  of  probable 
cause  to  tbe  jury,  when  there  was  no  conflict  in 
the  testimony,  does  not  entitle  the  appellant  to 
a  reTersal  of  the  judgment,  unless  a  finding  of 

Krobable  cause,  if  made  by  the  trial  court,  would 
B  supported  by  evidence- 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
^Bnvr,  Gent  Dig.  U  4212-^18;  Dec  Dig.  | 


2.  Mauoioub  PBooECimoN  (I  64*)  —  Pbob> 
ABU  Oaose— Sti  mouiH  or  or  Etidbnoi. 
A  commuter  on  the  railroad  of  tbe  de- 
fendant between  New  York  and  Passaic,  where 
he  resided,  took  an  early  morning  train  from 
New  Tork,  and  fell  asleq>  before  the  train  readi- 
ed Passaic,  and  did  not  awake  until  It  had 
drawn  out  of  that  station,  at  which  time  tbe 
conductor  refused  to  stop  the  train  until  it 
reached  Peterson.  Upon  the  refusal  of  the  pas- 
senger to  pay  the  fare  from  Passaic  to  Paterson, 
the  conductor  caused  his  arrest,  under  the  fifty- 
Dinth  section  of  the  General  Railroad  Act  (3 
Comp.  St.  1910,  p.  4246),  for  whirh  the  pas- 
senger recovered  damages  in  an  action  of  false 
imprisonment,  from  wliich  the  defendant  appeal- 
ed. Held,  that  there  was  no  evidence  that 
woald  support  a  finding  by  the  trial  court  tbat 
the  defendaut  had  probable  cause  to  believe  tbat 
the  plaintiff  had  'knowingly  and  willfully  pro- 
ceeded on  such  train"  beyond  the  point  to  which 
be  bad  paid  his  fare,  which  is  tbe  essential  pro- 
vision of  the  statute  under  which  be  was  im- 
prisoned. Qusere.  whether  the  doctrine  of 
"probable  cause"  is  applicable  to  actions  for 
false  imprisonment,  and,  if  so,  whether  it  con- 
Btitntes  a  defense  to  an  action  for  an  unlawful 
arrest  made  under  section  of  tbe  General 
Railroad  Act? 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Gent  Dig.  H  151-153;  Dec.  Dig.  { 
«4.*] 

Appeal  from  Supreme  Court 

Action  by  Frederick  A  Mallery  against  the 
Erie  Railroad  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Afiirmed. 


Collins  &  CorblD.  of  Jersey  City,  for  appel- 
lant. LelTerts  &  Lefferta,  of  New  York  City, 
for  respondent. 

GARRISON,  J.  This  appeal  brings  up  a 
Judgment  recovered  by  the  re^>ondent  In  an 
action  for  false  Imprisonment.  Th6  declara- 
tion described  the  unlawful  Imprisonment, 
and  charged  that  it  was  without  any  reason- 
able or  probable  cause.  An  amended  answer, 
filed  after  the  new  Practice  Act  took  efCect, 
set  up  as  a  defense  that  defendant  caused 
tbe  plaintifrB  arrest  under  section  59  of  the 
General  Railroad  Act,  'having  probable  cause 
to  stispect  that  the  plalntUt,  "having  paid 
his  fare  for  a  certain  distance,  to  wit,  from 
Jersey  City  to  Passaic,  was  knowingly  and 
willfully  proceeding  on  such  train  beyond 
such  diKtanoe  without  previously  paying  the 
additional  fare  for  the  additional  distance, 
and  with  Intent  to  avoid  the  payment  there- 
of," which  is  the  exact  language  of  the  stat^ 
utory  provision  cited. 

^The  question  of  probable  cause,  which  both 
parties  bad  thus  made  an  issue,  was  submit- 
ted to  the  jury,  who  found  for  the  plaintiff ; 
1.  e.,  tbat  there  was  no  probable  cause  for  his 
arrest  under  the  statute  in  question. 

[1]  The  main  contention  of  the  appellant 
Is  that  It  was  error  to  submit  the  question 
of  probable  cause  to  the  jury,  where  the 
facts  were  not  in  dispute,  and  that  such  er- 
ror was  injurious  to  the  appellant,  because 
the  trial  court  Itself  ought  to  have  dedded 
the  question  of  iffobable  cause,  and  Inferen- 
tially  ought  to  have  decided  it  ftivorably  to 
the  appelant  Tbe  refnaal  of  the  blal  court 
to  grant  a  motion  for  a  nonsuit  or  to  charge 
a  request  tbat  was  In  effect  a  direction  of  a 
verdict  presents  this  contention  the  ap- 
pellaiit. 

The  aK>^lant  correctly  appr^ends  that 
the  error  of  leaving  tbe  question  of  proba- 
ble cause  to  tiie  Jury  would  not  lead  to  a 
reversal,  unless  tbe  other  proportion  also 
Is  tme,  viz.,  that  the  trial  court  ought  to 
have  dedded  that  question  favorablf  to  tbe 
appellant,  for,  unless  tUs  be  so,  tbe  submis- 
sion of  the  question  to  tide  Jury  gave  the  ap- 
pellant a  chance  to  which  It  was  not  enti- 
tled. Tbe  appellant  Is  not  Injured  if  the 
trial  court  ought  to  bave  decided  as  the  Jury 
in  fact  did  decide. 

The  controlling  consideration,  therefore,  is, 
not  whether  the  question  ought  to  have  been 
decided  by  the  trial  court  (whicta  may  be  con- 
ceded), but  whether  it  ought  to  have  been 
decided  favorably  to  the  appellant,  or,  to 
state  it  In  another  way,  whether,  if  the  trial 
court  had  decided  that  probable  cause  was 
shown,  such  decision  would  be  supported  by 
any  evidence.  Unless  this  be  so,  the  error 
complained  of  was  a  harmless  one,  for  which 
a  judgment  will  not  be  reversed ;  this  is  so 
by  force  of  the  general  principles  of  appel- 
late procedure,  and  also  by  virtue  of  section 
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27  of  tlie  new  PracUce  Act  (P.  L.  1912,  p. 
3S2). 

[2]  Upon  the  merits  It  is  dear  to  us  that 
the  case  is  entirely  barreu  of  any  evidence 
that  the  appellant  bad'  probable  cause  to  be- 
lieve that  the  respondent  "knowingly  and 
willfully  proceeded  on  the  train'*  beyond 
Passaic,  the  destination  .called  for  by  his 
commutation  ticket,  which  was  his  hom^  to 
which  he  was  returning  in  the  early  morning 
after  a  night  which  he  had  rendered  trebly 
arduous  by  interspersing  his  journalistic  la- 
bors with  card  playing  and  indulgence  in 
strong  drink.  The  uncontroverted  testimony 
is  that  the  respondent  was  carried  past  Pas- 
saic because  he  was  asleep  when  the  train 
stopped  at  that  station,  and  that  when  he 
awoke  the  train  had  drawn  out  of  the  sta- 
tion, and  the  conductor  would  not  atop  It  to 
let  him  off,  as  he  desired  and  requested,  in- 
deed as  he,  according  to  the  appellant's  wit- 
nesses, vociferously  demanded.  It  Is  tme 
that  he  refused  to  pay  a  fare  for  the  ride 
that  be  was  thus  compelled  to  take,  but  such 
refusal,  however  emphatic  it  may  have  been. 
Is  insignificant,  under  the  statutory  proceed- 
ing under  which  he  was  arrested,  unless  the 
ride  on  the  train,  by  which  the  liability  to 
pay  a  fare  was  incurred,  was  undertaken  by 
the  passenger  "knowingly  and  willfully"  with 
the  fraudulent  design  of  getting  such  ride 
without  paying  for  it  This  is  not  only  the 
plain  statement  of  the  statute,  but  it  Is  also 
the  meaning  the  statute  must  have  In  order 
to  save  it  from  being  r  mere  imprisonment 
for  debt,  whicb  Is  probably  all  that  it  would 
be  If  no  such  element  of  fraud  entered  into 
the  transaction.  And  such  fraudulent  ele- 
ment does  not  enter  into  It  unless  the  ride 
for  which  the  fare  was  demanded  had  been 
knowingly  and  willfully  taken  with  the 
fraudulent  design  of  securing  sncb  ride  and 
avoiding  the  payment  therefor. 

Apart  from  this  element  of  fraud,  the  pas- 
senger would  be  a  mere  debtor  of  the  car- 
rier for  the  amount  of  the  lawful  fare,  and 
as  sucli,  in  the  absence  of  fraud  In  the  con- 
traction of  such  det>t,  be  no  more  amenable 
to  imprlsoDment  for  sncb  debt  than  any  other 
debtor  would  be  for  any  other  debt  Fraud 
is  therefore  necessarily  of  the  essence  of  the 
(rffense  In  qnestlim,  and  to  Biudi  fraud  It  la 
essoitiBl  Oia.t  the  respondent  should  have 
proceeded  (m  the  train  beyond  Passaic  in 
parmlt  of  a  frandulent  design  so  to  do, 
which  cannot  possibly  be  true  of  a  passenger 
whose  deslie  was  to  get  off  at  his  home  sta- 
tion, and  who  was  carried  beyond  it  solely 
because  he  was  asleep,  which  is,  without  any 
dispute  In  the  testimony,  the  fact  In  the  pres- 
eat  case. 

The  refusal  of  the  respondent  to  pay  the 
12-cent  fare  demanded  of  him  for  the  dis- 
tance he  was  unwillingly  carried  may  have 
constituted  a  refusal  by  a  passenger  to  pay 
m  lawful  debt  incurred  by  bis  own  negligence. 


but  it  was  not  a  debt  contracted  by  fraud, 
for  which  he  could  be  consUtutionaliy  im- 
prisoned, or  for  which  a  fine  could  be  sum- 
marily imposed  upon  lilm  under  the  statute 
in  question,  under  wliich,  by  the  way,  such 
fine  goes  wholly  to  the  common  carrier. 

It  is  only  by  misreading  the  statute  or  by 
confusing  "knowingly  and  willfully  proceed- 
ing on  the  train"  in  pursuit  of  a  fraudulent 
design  with  knowingly  and  willfully  refus- 
ing to  pay  a  debt  that  was  not  fraudulently 
contracted  that  the  existence  of  probable 
cause  in  the  present  case  could  find  any 
lodgment  in  the  judicial  mind.  It  will  not 
be  assumed  that  the  trial  court  would  have 
fallen  into  this  error,  and  If  It  bad,  being 
one  of  law,  It  would  be  our  duty  to  cor- 
rect it. 

Fraudulent  design  in  the  contraction  of 
the  obligation  to  pay  the  demanded  fare  be- 
ing thus  the  key  to  this  statutory  provision, 
our  examination  of  the  testimony  satisfies 
us  that  there  Is  not  a  scrap  of  evidence  that  i 
such  a  design  existed  in  the  mind  of  the  re- 
spondent, or  that  the  conductor  who  caused 
ills  arrest  had  any  probable  cause  to  suspect 
Ite  existence  There  is  nothing  In  the  proofs 
to  cast  the  slightest  doubt  upon  the  fact  that 
the  sole  reason  the  respondent  was  carried 
past  Passaic  was  that  he  had  fallen  asleep. 
The  appellant's  witnesses  did  not  intimate 
that  this  was  not  the  fact,  and  the  conductor 
who  caused  the  arrest  does  not  for  a  moment 
pretend  that  the  respondent  was  shamming, 
or  that  he  thought  it  part  of  a  fraudulent 
design  to  secure  a  ride  to  Paterson.  Even 
if  he  had  so  testified,  It  would  have  been  en- 
tirely without  foundation.  In  tact,  the  sole 
and  only  ground  given  by  Qie  conductor  as 
the  basis  on  wbldi  he  acted  Is  contained  In 
the  following  questions  and  answers: 

"Q.  Why  did  you  think  he  was  trying  to 
beat  the  railroad  company  out  of  a  fare?  A. 
Because  several  others  had  tried  to  do  it.  Q. 
Oh,  just  because  several  others  liad  tried  to  do 
it  you  suspected  him— you  had  no  reason  to  sus- 
pect Mr.  Mallery?  A.  No  mote  than  anybody 
else." 

It  being  thus  clear  that,  if  the  trial  court 
had  decided  the  question  of  probable  cause 
favorably  to  the  appellant  such  a  decision 
would  be  unsupported  by  evidence,  the  sub- 
mission of  the  question  to  the  jury  was  not 
an  error  for  which  the  Judgment  against  ttie 
appellant  should  be  reversed. 

The  other  criticisms  of  the  charge  we  find 
to  be  unfounded,  but  to  avoid  misapprehen- 
sion, it  would  be  well  to  state  that  we  have 
not  considered  whether  the  doctrine  of  prob- 
able cause  has  any  proper  place  In  an  actloa 
for  false  imprisonment,  or  whether,  In  an  ac- 
tion based  on  an  Imprisonment  under  the 
fifty-ninth  section  of  the  General  Railroad 
Law,  i»robable  cause  is  a  defaise. 

For  the  reasons  given,  the  Judgment  of 
the  Supreme  Court  lA  affirmed. 
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ENDIOOTT      MARVEL  et  at   (No.  15.) 
(Coart  of  Errors  and  Appeals  of  New  Jersey. 
Not.  16, 19140 

(H»na1>u$  hv  the  Court) 

1.  COBTOBATIONS  (J  123*)— BlOHTS  Ot  STOCK- 
HOLDES— REDE3CFTI0N  OF  PLEDGED  STOCK. 

A  corporation  borrowed  of  five  of  its  seven 
directors  and  pledged  Its  own  stock  as  collateral, 
giving  collateral  notes  in  tbe  ordinary  form,  au- 
thorizinga  sale  in  defiiult  of  payment  at  ma- 
turity. There  was  defaalt  in  payment,  hut  noth- 
ing further  was  done.  There  was  no  demand  for 
payment^o  sale,  no  foreclosure,  no  notice  to  re- 
deem. a%e  stock  became  very  valaable,  and 
upon  liquidation  of  the  company  mnch  more  was 
realized  than  sufficed  to  pay  the  notes.  Held, 
that  a  stockholder  had  the  right  to  insist  upon 
the  redemption  of  the  stock  by  paying  the  debt 
and  Interest  and  upon  the  return-  ox  tbe  overplus 
to  the  trewury  oi  the  ctwporatlon. 

[Ed.  Note.— For  other  cases,  see  Corp«mtions, 
Cent.  Dig.  J8  481,  491,  507-412,  537,  539-646. 
569,  618;  Dec.  Dig.  {  123.«] 

2.  CoBPOBATioKS  <i  128*)— Pledge  »o  Dibio- 

TOBS—BlOHT  TO  BBIIBEH— lACUES. 

Wftere  five  out  of  seven  directors  of  a  cor- 
poration held  stock  as  a  pledge  for  money  loan- 
ed the  corporation,  and  it  was  claimed  that 
tbe  right  to  redeem  had  been  lost  by  laches.  Md, 
that  there  was  no  laches,  as  long  as  the  pledgor 
had  no  opportunity  to  act,  and  that,  as  tne  cor- 
poration was  always  In  the  control  of  the 
pledgees,  the  pledgor  never  had  a  chance  to  re- 
deem, and  there  was  no  laches. 

fEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  481,  401,  507-512.  637,  539-«46, 
6G9,  618;  Dec.  Dig.  |  123.*] 

Appeal  from  Court  of  Chancery. 

STiit  by  Mordecal  F.  Endlcott  against 
Philip  Marvel  and  others.  From  decree  for 
complainant  In  81  X.  J.  £q.  378,  87  AU.  230, 
defendants  appeal.  Affirmed. 

Bobert  H.  McCarter,  of  Newark,  and 
Geoi^e  A.  Bourgeois,  of  Atlantic  Clt7,  for 
appellants.  Joseph  H.  Gasklll,  of  Camden, 
and  Allen  B.  Endlcott,  of  Atiantlc  CUty,  for 
reepondent 

SWAYZE,  J.  [1]  We  think  this  case  pre- 
sents Uttle  difficulty.  In  1S9S,  five  oat  of  sev- 
en directors  of  St.  Leonard's  Land  Company 
loaned  about  ¥1,500  each  to  the  company 
for  its  Immediate  and  pressing  needs.  Each 
was  given  a  collateral  note  In  the  ordinary 
form,  pledging  SO  shares  of  stock  of  the  com- 
pany as  collateral,  and  anthorlzlng  a  sale  In 
default  of  payment  at  maturity  at  private 
sale,  without  notice  to  the  company,  and 
with  the  right  to  the  pledgee  of  becoming 
tbe  purchaser.  There  seems  to  be  no  ques- 
tion that  the  transaction  was  a  proper  one 
and  for  the  benefit  of  the  company  at  a  time 
when  it  was  otherwise  impossible  for  It  to  se- 
cure  needed  funds.  There  was  default  In 
payment.  Notblns  further  seems  to  have 
been  done.  There  was  no  demand  for  pay- 
ment, no  sale,  no  foredosnre,  no  notice  to 
redeem.  The  stock  became  very  valuable, 
and  upon  liquidation  of  the  company  much 
more  was  realized  than  sufficed  to  pay  the 
notes.   The  five  directors,  however,  retained 


the  money,  indnding  the  excess  after  pay- 
ment of  the  notes,  and  do  not  seem  even  to 
have  returned  the  notes  to  tbe  corporation. 
Thereupon  a  stockholder  filed  this  Mil,  seek- 
ing an  account,  and  praying  that  the  five 
directors  accept  each  the  amount  doe,  with 
Interest,  and  pay  into  the  treasury  of  the 
company  all  dividends  and  profits. 

This  presents  a  plain  case  of  a  pledgee 
who  seeks  to  retain  the  pledge  without  call- 
ing upon  or  giving  the  pledgor  a  chance  to 
redeem  or  pursuing  the  remedy  by  sale  spe- 
cially pointed  out  in  the  notes.  It  was  no 
doubt  a  breach  of  the  dut?  of  the  defendants, 
as  directors,  to  fail  to  redeem,  for  tbe  benefit 
of  their  company,  the  stock  pledged  as  soon 
as  the  company  was  In  funds,  but  the  com- 
plainant's rights  do  not  rest  upon  this  breach. 
He  may  proi;>erly  Insist  that  tbe  rights  of  the 
pledgor  corporation  shall  be  protected  against 
the  pledgees.  The  directors  seem  to  have 
thought  that,  under  the  resolution,  the  stock 
became  their  absolute  property  at  tbe  end  of 
the  year.  The  language  of  the  resolution  is: 

"Tbe  company  to  have  the  privilege  of  re- 
deeming the  stock  in  one  year  from  date,  with 
interest  at  Q  per  cent,  otherwise  to  revert  to  the 
borrower."  (The  use  of  the  word  "borrower"  is 
explained  by  the  fact  that  each  of  the  five 
directors  was  to  borrow  the  money  he  was  to 
loan  the  company.) 

The  language  Is  not  apt  to  express  an  In- 
tent to  foreclose  automatically,  without  no- 
tice or  sale,  the  ordinary  right  of  a  pledgor 
to  redeem,  even  though  there  has  been  de- 
fault In  payment  when  tbe  loan  was  due; 
but,  if  we  assume  that  apt  language  for  that 
purpose  had  been  used,  tbe  case  of  the  de- 
fendants would  not  be  helped.  That  for  three 
reasons:  First,  because  an  agreement  of  that 
kind  In  a  contract  of  pledge  Is  Inconsistent 
with  the  contract  Itself,  which  by  its  very 
nature  Involves  a  right  to  redeem  (31  Cyc. 
858-859;  Jones  oa  Pledges,  S§  55^-555);  sec- 
ond, because  It  would  be  a  contract  of  a  harsh 
and  unusual  character  between  directors 
and  their  corporation  to  the  personal  advan- 
tage of  the  directors',  third,  because  the 
pledgor  was  controlled  by  the  five  pledgees 
and  could  not  redeem,  except  by  action  of 
the  pledgees,  who  were  thus  necessarily  put 
In  a  position  where  their  personal  interest 
was  adverse  to  that  of  their  comimny.  Ad 
agreement  to  waive  the  right  to  redeem  tbe 
pledge  is  always  scrutinized  by  the  courts 
with  Jealous  care,  and  cannot  be  enforced 
where  tbe  pledgor  has  no  opportunity  to  re- 
deem unless  tbe  pledgee  chooses. 

In  this  case,  tbe  agreement  giving  the 
pledgor  the  privilege  of  redeeming  In  one 
year  seems  to  have  been  made  In  October, 
1898,  while  all  but  one  of  the  loans  were 
made  at  an  earlier  date.  This  does  not  help 
tbe  defendants.  They  still  retained  tbe  notes 
nuthorlzing  a  sale  in  the  usual  fashion  of 
collateral  notes,  and  the  action  in  October 
was  clearly  meant  as  a  performance  of  tbe 
agreement  to  pledge  the  slock  as  collateral 
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and  a  rattflcaUon  of  the  notes  already  given. 
We  cannot  otherwise  explain  the  language  of 
the  resolution  that  each  director  borrow  the 
sum  of  $1,500  and  receive  company's  stock 
as  collateral.  (We  pass  over  as  unimportant 
for  the  present  purpose  the  discrepancy  be- 
tween the  50  per  cent,  excess  of  stock  an- 
thorlzed  by  the  resolution  and  the  100  per 
cent,  excess  actually  pledged). 

The  notes  and  the  resolution  must  l>e  read 
together,  and  by  their  terms  no  absolute  title 
could  be  acquired  by  the  pledgees,  except  by 
a  sale.  There  was  no  such  sale,  and  their 
title  continued  to  be  by  way  of  pledge  only. 

This  view  of  the  case  disposes  of  the  argu- 
ment directed  to  what  were  called  promoters' 
proflts  and  the  limitation  of  time  applicable 
to  actions  for  their  recovery.  There  were  no 
promoters  involved  and  no  profits.  It  is  a 
case  of  a  pledgee  attempting  to  retain  for 
himself  the  proceeds  of  the  pledge  over  and 
above  the  amount  of  the  debt. 

[2]  We  are  referred  to  numerous  cases 
where  the  rights  of  the  pledgor  have  been 
held  to  be  forfeited  by  laches  and  long  delay. 
All  were  cases  where  a  sale  had.  been  had 
and  the  pledgor  delayed  in  objecting.  We 
do  not  question  that  informalities  In  proceed- 
ings to  foreclose  a  pledge  may*  be  waived  by 
delay  in  making  objections.  We  are  pointed 
to  no  authority  which  holds  that  the  right  to 
redeem  can  be  cut  off  without  any  proceeding 
whatever.  If  it  could,  the  laches  would  not 
begin  to  run  until  the  pledgor  had  an  oppor- 
tunity to  act,  and  in  this  case  the  pledgor 
corporation  was  always  in  the  control  of  the 
pledgees  and  never  had  a  chance  to  redeem. 

We  are  not  concerned  with  the  question  to 
which  the  stress  of  the  argument  was  direct- 
ed. Whether  the  other  two  directors  acted 
liberally  to  the  corporation  in  refusing  to 
help  as  the  five  directors  did,  whether  they 
had  knowledge  of  what  was  done,  whether 
they  will  profit  by  the  calling  to  account  of 
their  five  associates,  is  of  no  consequence. 
The  complainant,  as  a  stockholder,  has  the 
right  to  insist  upon  the  performance  of  the 
contract  Of  pledge,  upon  the  redemption  of 
the  stock  by  paying  the  debt  and  interest, 
and,  since  the  pledgees  already  have  received 
more  than  enough  for  that  purpose,  upon  the 
return  of  the  ov^Ins  to  the  treasDiy  oC  the 
corporation. 

The  decree  1b  affirmed,  with  costs. 


JACKSON  REALTY  CO.  v.  LEHMAN  et  aL 
(No.  53.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16.  1914.) 

(Synabua  by  the  Court.) 

1.  cobpobations  (|  432*)  —  authorrtt  of 
Agent— Prebumption. 

Tiie  authority  of  an  R?ent  or  officer  of  a 
corporation  to  do  certain  nets  in  bebalf  of  his 
principal  may  be  inferred  from  the  continuance 
nt  the  nets  themselves  over  such  a  period  of  time 


and  the  doing  of  them  in  such  a  manner  that 
the  principal  would  naturally  have  become  cog- 
nizant  of  them  and  would  have  fbrbidden  them, 
if  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1717,  1718,  1724,  1728-1735, 
1737,  1743,  1762;   Dec.  Dig.  g  432.*] 

2.  COBPORATIONB  (S  432*)— AOTHOBrTT  OF  Or- 
HCBB— SUFFICIENOT  OW  BVIDENCB— ACCEPT- 
ANCE OK  L'SUEIOUS  PaTHENIB. 

On  the  facta  of  this  cose,  aa  recited  in  the 
opinion,  the  secretary  of  the  complainant  com- 
pany is  deemed  to  have  been  authoriied  by  the 
company  to  accept  the  uauriouB  payments  in'  its 
behalf. 

[Ed,  Note.— For  other  cases,  aee  Corporations, 
Cent.  Dig.  1$  1717,  1718,  1724,  1726-1735, 
1737,  1743,  1762;  Dee.  Dig.  |  432.*1 

Appeal  from  Court  of  (Chancery. 

Suit  by  the  Jackson  Realty  Company 
against  Minnie  Lehman  and  others.  From 
decree  for  defendants,  complainant  appeals. 
Affirmed. 

Isldor  H.  Brand  hnd  W.  S.  Stuhr,  both  of 
Hoboken,  for  appelant  H.  W.  Lange,  of 
Hoboken,  for  respondents. 

TRENCHARD,  J.  This  was  an  action  to 
foreclose  a  mortgage,  which  on  Its  face  was 
for  ¥1,3(X).  The  defense  was  nsury,  and  it 
prevailed  in  the  Court  of  Chancery,  where 
a  decree  was  entered  for  the  amount  due 
after  deducting  the  statutory  penalty  for 
usury. 

The  facts  are  as  follows:  Max  Lehman, 
one  of  the  defendants,  desired  to  borrow 
money.  He  learned  that  be  could  get  It  from 
the  Jackson  Realty  Company,  the  complain- 
ant He  consulted  Simon  Lubash  at  his  of- 
fice. ,  Lubash  was  at  that  time,  and  for 
some  years  afterwards,  the  secretary  and 
one  of  the  active  men  of  the  company,  and 
had  the  company's  books  at  his  offioe.  Leh- 
man was  Informed  by  Lubash  that  he  could 
have  $1,300,  provided  he  gave  a  bonus  of  10 
per  cent,  thereon  to  the  company  for  loaning 
It  to  him.  On  September  8,  1908,  be  paid 
Lubash  $130,  and  on  the  same  day,  at  the 
office  of  the  lawyer  of  the  company,  executeil 
a-  bond  and  real  estate  mortgage  and  receiv- 
ed a  check  for  $1,300.  The  bonus  was  paid 
in  cash ;  Lubash  refusing  to  take  a  check. 
The  mortgage  was  to  be  paid  off  in  install- 
ments of  $162.50  every  three  months,  togeth- 
er with  the  interest  accrued  at  each  period. 
He  paid  to  Lubash  $162.50  for  each  of  the 
four  Installments  next  ensuing  after  the  exe- 
cution of  the  mortgage.  When  the  next  in- 
stallment became  due,  he  informed  Lubash 
that  he  desired  to  extend  the  mortgage  for 
another  year  and  not  be  called  upon  to  pay 
his  $102.50  installments,  and  Lubash  told 
him  that  the  company  would  do  this,  provid- 
ed he  paid  10  per  cent,  of  the  then  existing 
principal,  which  was  $650.  He  agreed  to 
this,  and  paid  to  Lubash  $65  In  cash  at  his 
ofQce,  and  Ltilinsh  entered  the  payment  in  a 
book  and  put  the  money  and  the  book  in  the 
safe.   The  company  did  not,  during  the  next 
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ensalng  year,  take  any  proceeding  against 
him  to  collect  the  mortgage  becanae  of  tbe 
nonpayment  of  tbeae  taistaUments;  Interert 
was  paid,  bnt  nothing  on  aeconnt  of  princi- 
pal. At  the  end  of  that  year  he  again  In- 
formed  Lubaah  that  be  vlshed  to  obtain  an- 
other extension  for  a  year,  daring  which  he 
would  not  be  required  to  pay  any  part  of 
tbe  principal,  bnt  woald  only  be  required  to 
pay  Interest  on  llie  amount  of  principal  then 
doe,  which  was  still  9860.  Lnbasb  Informed 
him  that  the  company  wonld  extend  the  mort* 
Rage  for  another  year  and  not  require  any- 
thing on.  account  of  the  principal,  provided  he 
paid  the  company  another  10  per  cent  for 
this  accommodation.  This  be  agreed  to,  and 
paid  $65  In  cash.  During  the  next  ensnlng 
year  lllEewise.  interest  was  paid,  bnt  no  in- 
stallments, and  atiU  tbe  company  took  no  ac- 
tlML  When  that  year  expired,  Lehman 
again  sought  La  bash,  and  Lnbaafa  told  him 
then  that  he  was  no  longer  an  officer  of  tbe 
companj,  but  that  Mr.  Goldram  bad  better  be 
seen.  Mr.  Goldram  was,  and  since  tbe  Incep- 
tion of  the  company  had  been,  Its  president 
Lehman  testified  that  be  went  to  Goldram's 
office  and  was  informed  by  falm  that  he  could 
have  tbe  extension  of  the  mortgage  for  an- 
other year,  provided  be  paid  $25  a  month  in- 
stead of  $132.50  every  three  months,  and 
also  provided  he  paid  anotber  10  per  cent 
bonus.  He  further  testified  that  he  went  a 
few  days  later  to  floldram's  office  and  left 
with  Goldram's  son  $35  In  cash  and  a  check 
for  $2&25;  the  $35  being  on  account  of  the 
$65  bonus,  and  the  $28.^  being  $25  for  the 
tbe  first  installment  on  principal  under  the 
new  arrangement  and  $3J!5  accrued  interest 
Goldram  admits  that  this  amount  of  money 
and  tbe  check  were  left  at  bis  office,  and 
both  agree  that  within  a  day  or  two,  Gold- 
ram came  to  L^mian's  place  of  business  and 
bad  a  talk.  They  both  agree  that  after  that 
talk,  Goldram  took  away  with  him  tbe  money 
that  be  bad  brought  there  and  the  check. 
They  disagree  as  to  what  was  said  between 
them.  Lehman  says  that  Goldram  told  blm 
that  be  would  not  receive  any  checks;  that 
they  did  not  receive  checks  for  that  kind  of 
thing;  that  be  must  make  bis  whole  payment 
In  cash.  Lehman  further  testified  that  he  told 
Ck>ldram  that  tbe  check  was  for  a  payment 
on  the  Installment  on  the  mortga^^e,  and 
therefore  there  was  no  reason  why  that 
iibould  not  be  represented  by  a  check ;  that, 
as  to  the  bonus,  the  $85  in  cash  was  Intend- 
ed to  apply  on  account  of  that;  that  he 
would  pay  him  tbe  other  $30  In  a  few  days; 
and  that  Goldram  was  satisfied  with  that, 
and  took  tbe  check  and  the  money  and  left. 
Lehman's  brother  corroborates  some  part  ot 
this.  Goldram  says  that  be  got  this  chcti; 
and  money;  that  he  did  not  know  what 
it  was  about;  that  he  went  around  to  see 
Lehman,  and  told  him  thai  he  would  not  re- 
ceive that  amount  but  would  have  to  have  n 
larger  amount  (bow  much  larger  he  does  not 
state,  nor  what  amount),  and  that  further  be 


told  Lehman  he  must  oome  before  the  weekly 
meeting  of  Oie  board  of  directors;  that  Leh- 
man told  falm  he  would  do  so;  that  he  had 
given  Lehman  the  check  and  the  money,  but 
Lehman  gave  tbem  hade  to  him  and  said, 
"Yon  keep  these  until  I  get  around  before 
the  board  ot  directors,"  and  he  did  ao. 
Shortly  thereafter,  no  farther  paymmts  be- 
ing made  by  Lehman,  and  he  having  refused 
to  pay  the  balance  of /the  bonus,  the  blU  of 
toreclosare  was  filed. 

We  are  of  the  opinion  that  the  Vice  Chan- 
cellor properly  charged  the  complaiitfint  com- 
pany with  the  asurloas  moneys  received  by 
Lnbash,  Its  secretary.  It  is  true  that  there 
la  no  direct  evldoioe  that  tbe  company  re- 
ceived from  Lubash  the  asuilous  moneys,  but 
it  Is  admitted  that  It  received  from  blm  tbe 
four  Installments  paid  during  the  first  y«ir, 
a^x^tlng  C660,  and  all  payments  ot  in- 
terest 

[1,2]  But  we  think  that  the  conclusion  is 
Irresistible  that  the  company  had  knowledge 
of  tbe  usurious  agreements  made  by  its  sec- 
retary, and  tliat  be  was  authorized  to  make 
them. 

Tbe  rule  is  that  tbe  authority  of  an  a^nt 
to  do  certain  acts  In  l)ehalf  of  his  prlndpat 
may  be  inferred  from  the  continuance  of  the 
acts  tb^selves  over  such  a  period  of  time 
and  the  doing  of  them  In  such  a  manner  that 
the  principal  would  naturally  have  become 
cognizant  of  them  and  would  liave  forbidden 
them,  if  unauthorized,  Dlerkes  v.  Haux- 
hurst  Land  Co.,  80  N.  J.  Law,  369,  79  Atl. 
361,  34  L.  R.  A  (N.  S.)  693. 

During  the  several  years  covered  by  this 
transaction,  and  until  near  the  end  when 
Goldram  appeared,  tbe  complainant  corpora- 
tion was  represented  wholly  and  solely  by 
Lubash.  It  was  with  blm  that  the  borrower 
exclusively  dealt  In  fact  so  far  as  the 
borrower  is  concerned,  Lubaah  typified  the 
corporation.  He  was  the  custodian  of  its 
books.  Lehman  made  payment  of  the  four 
installments  of  principal,  aild  all  payments 
of  Interest  to  him.  It  is  undisputed  that 
he  made  all  of  the  usurious  payments  to  blm. 
It  is  admitted  that  the  corporation  received 
r^larly  the  four  Installments  of  principal 
and  the  payments  of  interest  during  the  en- 
tire term.  Lehman  assumed  and  testified 
that  In  each  Instance  he  was  informed  by 
Lubash  that  the  company  Insisted  upon  these 
bonuses  before  it  would  make  the  loan,  and 
later  before  it  would  modify  its  terms.  The 
company  docs  not  deny  that  it  authorized 
Lubash  to  make  these  corrupt  agreements. 
It  does  not  deny  that  it  received  these  bonus 
moneys.  In  every  Instance  the  company  did 
the  very  thing  that  Lubash  agreed  they  would 
do  when  he  accepted  the  money.  It  had 
weekly  meetings  of  Its  board  of  directors, 
but  for  a  period  of  two  years  it  did  not  fore- 
close or  in  any  way  proceed  against  Lehman, 
although  he  was.  If  the  arrangements  made 
by  LulMiRb  were  to  be  disregarded,  during 
this  entire  two  years  In  continual  default  to 
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the  CO rpo ration.  After  Lehman  made  the 
second  payment  of  bonns  (the  first  $60  pay- 
ment) be  was  always  In  default,  so  far  as 
the  terms  of  the  mortgage  were  concerned. 
He  shonld  have  paid  $162.60  at  four  periods 
during  that  year,  and  at  four  periods  during 
the  succeeding  year.  If  the  mortgage  was  not 
sooner  paid  off.  The  company  knew  that  he 
bed  made  none  of  these  payments,  and  there 
Is  not  a  scintilla  of  proof  to  show  that  he 
was  ever  pressed  to  make  any  of  them.  We 
think  It  Is  Incredible  that  the  company  would 
have  acted  In  this  way,  unless  It  knew  of  the 
corrupt  agreements  made  by  Lubash.  Of 
course,  knowing  of  such  agreements,  It  would 
have  repudiated  them.  If  Lubash  had  no 
authority  to  make  them  In  the  company's 
behalf. 

This  conclusion  Is  strongly  fortified  when 
we  consider  the  attitude  of  Its  president, 
Goldram,  with  reference  to  Lehman's  last 
proposition  for  an  estenslon.  In  view  of  the 
previous  dealings  between  Lehman  and  the 
company,  and  what  we  find  to  have  been  the 
facta,  we  believe  that  Lehman  spoke  the  truth 
with  reference  to  his  dealings  with  Goldram, 
and  this  notwithstanding  the  latter's  partial 
denial.  Goldram's  disinclination  to  receive 
the  check  until  he  was  assured  that  It  repre- 
sented part  of  the  principal  and  interest,  and 
not  bonus  money,  and  his  acceptance  of  the 
$35  In  cash  after  he  knew,  as  we  find,  that 
it  was  for  a  part  of  the  bonus,  the  balance 
of  which  was  promised  later,  shows,  <we 
think,  that  Lubash's  usurious  exactions  were 
In  line  with  the  settled  policy  of  the  company. 

The  decree  will  be  afilrmed,  with  costs. 


STATE  V.  LOVELL. 
(Supreme  Court  of  New  Jeroey.  Not.  24, 1914.) 

(Btthabut  by  the  Court.) 

CRiuinAL  Law  (8  1172*)  —  Assumptiow  ot 

Fact — I  n  st  hucti  ons. 

A  direction  of  the  trial  court  which  states 
OS  a  fact  proven  in  the  case  a  condition  of  af- 
fairs which  is  not  in  the  case,  and  not  properly 
inferable  from  the  testimony,  is  not  judicial 
comment,  and  presents  groand  for  reversal. 

[Ed.  Note.— For  other  oases,  see  Criminal 
Taw,  Cent.  Di».  M  8128.  31Mr-3167,  8188-3163, 
8108;  Dec.  Dig.  {  1172.*J 

Error  to  Court  of  Quarter  Sessions,  Essex 
County. 

Chester  A.  Lovell  was  convicted  of  invol- 
untary manslaughter,  and  hrings  error.  Re- 
versed. 

Argued  June  term.  1814,  before  the  CHIEF 
JTJSTIOB  and  GARRISON  and  MINTURN, 
JJ. 

Joseph  Coult,  Jr.,  of  Newark,  for  plaintiff 
in  error.  Wilbur  A.  Mott,  of  Newark,  for 
the  State. 

MINTURN,  J.  The  defendant,  a  motorman 
employed  by  the  Public  Service  Railway 


Company,  was  driving  his  ear  npon  the  Kin- 
ney Street  line  In  Newark,  on  the  evening  of 
January  11,  1813.  After  his  car  had  left  the 
terminus  at  South  Tenth  street  and  South 
Orange  avenue,  and  proceeded  eastwardly 
to  the  Springfield  Avenue  car  bam,  the  mo- 
torman upon  the  following  car  reaching  the 
South  Tenth  Street  terminus  discovered  the 
body  of  one  'Xerence  Gruning  almost  lifeless 
upon  the  track.  Gruning  having  subsequent- 
ly died  of  his  Injuries,  the  plaintiff  in  error 
was  indicted  for  Involuntary  manslaughter, 
and  after  trial  convicted.  This  conviction  is 
before  us  for  review,  upon  writ  of  error,  and 
under  the  provisions  of  the  136tii  section  of 
the  Criminal  Procedure  Act  Comp.  8t  1910, 
p.  1863). 

Our  examination  of  the  case  leads  to  the 
conclusion  that  the  Judgment  of  conviction 
must  be  reversed  upon  one  ground  of  error 
unmistakably  presented  by  the  record.  The 
speed  of  the  car  at  the  time  and  place  where 
the  deceased  is  alleged  to  have  met  his  In- 
juries was,  hi  the  Judgment  of  the  state's 
witnesses,  slow — not  more  than  four  or  five 
miles  an  hour.  No  witness  was  produced 
who  saw  the  deceased  struck  by  the  car. 
He  had  been  seen  standing  near  the  Inter- 
secting tracks  of  South  Orange  avenue  and 
South  Tenth  street,  and  two  witnesses  who 
noticed  him  there  also  noticed  bis  disappear- 
ance after  the  defendant's  car  had  passed. 
It  la  quite  evldmt.  If  he  was  struck  by  the 
car,  that  he  must  have  been  dragged  from 
this  Intersection  to  the  westerly  terminus  of 
the  Une  where  his  body  was  found,  a  distance 
approximately  of  800  feet  At  that  point  the 
defendant  reversed  his  car,  took  on  several 
passengers,  and  proceeded  eastwardly  upon 
his  return  trip. 

The  only  evidence  in  the  case,  apart  from 
whatever  Intimate  inference  may  be  de- 
duced from  these  facts  that  the  deceased  was 
struck  by  the  defendant's  car,  consists  In  an 
Inference  which  one  of  the  state's  witnesses, 
Mrs.  O'Neill  drew,  vfe.: 

"I  knew  h«  had  been  strack  becanse  a  kind 
of  a  crash  came  when  he  was  strucli.  I  coiildtl't 
explain  what  kind  of  a  noise^just  kind  of  a 
crash,  and  I  looked  after  the  car  bad  passed  and 
Mr.  Gruning  was  not  there." 

Upon  this  posture  ot  the  proof  the  trial 
court  charged  Inter  alia  as  follows: 

"The  state  in  support  of  the  indictment  has 
presented  here  some  evidence  which  tends  to 
show  that  it  [the  car]  struck  this  defendant  and 
went  on  up  to  the  end  of  the  route,  and  the 
body  was  taken  off  the  fender,  the  car  was 
switched  on  the  south  track,"  etc 

With  the  defendant's  denial  of  any  knowl- 
edge of  the  happening  of  the  accident  clear- 
ly In  the  record  presenting  a  manifest  Issue 
of  fact,  In  a  case  where  conviction  must  re- 
sult, If  at  all,  upon  a  logical  deduction  from 
proved  facts  and  circumstances,  It  became  all 
important  that  the  Jury  should  deal  only 
with  the  actual  testimony  elicited,"  and  should 
not  have  propounded  to  them  as  a  fact  a 
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Tety  Important  eTldenttal  drcumatance  which 
the  testimony  did  not  snpplr.  In  this  respect 
we  think  the  learned  trial  court  misconceived 
the  elTe<^  of  the  testimony.  There  was  no 
evidence  in  the  case  that  the  body  of  the  de- 
ceased had  been  upon  the  fender,  or  that  it 
was  carried-  therefrom  by  any  p^son.  The 
qnestiou  thus  presented  by  thiA  direction  of 
the  court  and  the  absrace  of  testimony  to 
support  It  is  not  res  nora  In  this  .court. 

In  State  t.  Diamond,  84  N.  J.  Law,  17,  80 
AtL  67,  Mr.  Justice  Garrison  says: 

"It  is  injarloag  error  for  the  trial  court  in  a 
criminal  case  to  charge  iu  effect  tbat  an  in- 
criminating  fact  has  been  proved  when  such 
fact  has  neither  testimony  nor  the  color  of  tes- 
timony to  support  it;  such  a  cba^e  is  not  a 
comment  upon  testimony  made  for  the  beoeSt 
of  the  jury,  but  an  elimination  of  testimony 
from  the  consideration  of  the  jury." 

In  an  earlier  case  (Smith  ft  Bennett  v. 
State,  41  N.  J.  Law.  374),  Chief  Justice  Beas- 
ley,  si>eakin£  for  the  Court  of  Grrors  and 
Appeals,  deals  with  the  same  subject,  and  re- 
versed a  Judgment  of  conviction  In  that  case 
upon  the  ground: 

"That  a  story  is  imputed  to  this  defendant, 
and  *  *  *  a  fact  of  the  utmost  Importance 
is  *  *  *  imported  into  the  testimony,  and 
the  introduction  smon^  the  proofs  of  such  for- 
eign admixture  moat,  of  necessity,  be  held  to 
constitute  error  In  law." 

We  conceive  that  in  the  case  at  bar  the 
charge  of  the  learned  trial  court  In  the  re- 
spect referred  to  Imported  Into  the  case  an 
extraneous  elemient,  Improper  for  the  jury 
to  consider,  as  a  fact  In  the  case,  and  for 
that  reason  a  reveraal  of  this  conviction  must 
beordereu. 


KBKBA5TER  et  al.  v.  EBB  et  uz. 

<Conrt  d  Errors  and  Appeals  of  New  Jersey. 
Not.  16,  1914.) 

1.  PAKTmOK    (I    13*>--PaBS0NS  BimTLXD— 
DiRSEISCD  COTENANT. 

Where  a  tenant  in  common  owning  approx- 
imately "As  interest  in  the  property  executed 
a  conveyance  to  the  entire  interest  in  a  specific 
tract  containing  about  '/t  thereof,  under  which 
a  subsequent  purchaser  entered  into  exclusive 
possession,  the  other  cotenant  is  not  entitled  to 
pardtion  of  the  portion  of  the  tract  sold,  against 
the  subsegoent  purchaser,  since  he  is  neither  a 
joint  tenant  or  tenant  in  common  with  the  pur- 
chaser, who  had  actually  disseised  Mm. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  «  36,  81 ;  Dec.  Dig.  S  IS*} 

2.  Partition  ({  IS*)— BxLiKr— Salb  or  Past 

OF  Tbact. 

a  tenant  in  common  who  has  been  disseised 
as  to  part  of  the  land  by  a  conveyance  of  such 

Sart  by  his  cotenant,  under  which  the  purchaser 
as  taken  possession.  Is  still  entitled  to  parti- 
tion of  the  entire  tract,  in  which  proceedings  the 
interest  of  the  purchaser  will  be  protected. 

[Ed.  ]Vote.— For  other  caaes,  see  Partition, 
Cent.  Dig.  H  36,  81;  Dec.  Dig.  i  13.«] 

3.  PaRTTTION  (5  85*)— RKJBT— lUPBOVEMEIfTB 

BY  TeNAHT. 

A  cotenant,  who  has  made  improvements  on 
the  property  in  pood  faith,  will  be  protected  in 
partition  proceedings,  either  by  being  awarded 
that  part  of  the  premises  on  which  the  improve- 


ments were  mfide  at  its  animproved  value,  or 
by  compensation  for  the  improvements. 

[Ed.  Note,— For  other  cases,  see  Partition, 
Cent  Dig.  SS  236-245;  Dec.  Dig.  1  85.*] 

Appeal  from  Court  of  Chancery. 

Partition  by  UUlan  Keneaster  against  Wil- 
liam Erb  and  wife.  The  owiptainant  hav- 
ing died  pendente  lite,  William  H.  Keneaster 
and  another  were  anbetlbited  as  complain- 
ants. Decree  for  eomplalnanta  (Sd  Atl.  905). 
and  defendants  appeal.  Beversed. 

William  J.  Eraft,  of  Oamden,  and  Charles 
K.  Landls,  Jr.,  of  Tlneland,  for  appellants. 
Bourgeois  ft  OonI<»ib,  of  Atlantic  Oty,  for 
respondents. 

OU&fMERB,  C.  J.  The  bill  In  this  case  was 
filed  by  Lillian  Keneaster  against  William 
Erb,  and  Emma,  his  wife,  for  partition  of  a 
tract  land  In  Sea  Isle  City,  about  100  feet 
In  width  and  95  feet  In  depth.  Mrs.  Keneaster 
having  died  pendente  lite,  the  present  re- 
spcmdents,  her  husband  and  only  child,  were 
substltnted  as  complainants.  The  learned' 
Vice  Chancellor  held  that  the  complainants 
were  entitled  to  a  i>artltlou,  and,  as  an  actual 
division  of  the  land  itself  could  not  be  made, 
directed  a  sale  thereof,  and  a  distribution  of 
the  proceeds  between  the  complainants  and 
defendants.  From  this  decree  Ur.  Brb  and 
his  wife  appeal. 

The  material  facta  are  as  follows:  About 
the  year  1901,  Lillian  Keneaster  and  Matilda 
Landls  became  tenants  in  common  In  a  tract 
of  land  In  Cape  May  county  bordering  on 
the  Atlantic  Ocean,  containing  364  acres. 
Miss  Landls  owned  an  undivided  **''/t92 
this  tract,  and  Mrs.  Keneaster  owned  an  un- 
divided B/iss  part  thereof.  In  1908,  Miss 
Landls  executed  a  deed  In  fee  for  a  part  of 
this  tract,  containing  about  100  acres,  to 
cme  Edgar  S.  Ale,  and  he,  in  turn,  conveyed 
It  to  the  Sea  Isle  dty  Realty  Company.  This 
company  laid  ont  the  100-acre  tract  into 
streets,  blocks,  and  lots;  and,  after  improv- 
ing the  property,  sold  a  considerable  number 
of  the  lots  to  different  purchasers,  amon^ 
whom  was  the  defendant  Erb.  The  convey- 
ance to  Erb  was  by  deed  of  general  warranty, 
with  full  covenants,  and  covered  the  proper- 
ty of  which  partition  was  sought  by  Mrs. 
Keneaster.  It  consists  of  four  adjoining  lots, 
numbered  28,  29,  SO,  and  31  In  blucU  A,  as 
laid  out  on  a  map  of  the  property  by  the 
Sea  Isle  City  Realty  Company.  Having  paid 
the  purchase  money  for  this  conveyance,  Mr. 
Erb  entered  into  exclusive  possession  of  the 
four  lots  and  continued  in  such  possession, 
and  in  the  sole  enjoyment  of  the  profits  there- 
of, from  that  time  up  to  the  filing  of  the  bill  In 
this  csuse. 

[1]  We  think  this  decree  cannot  be  sus- 
tained. The  right  to  partition  can  only  be 
exercised  as  between  joint  tenants  or  tenants 
in  common,  and  no  such  relationship  existed 
between  Mrs.  Keneaster  and  Erb.  The  con- 
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veyance  of  Miss  Landls,  who  waa  the  co ten- 
ant of  Mrs.  Keneaster,  to  Ale,  of  the  entire 
estate  In  the  land  embraced  in  the  deed  to 
him,  was  conclusive  of  her  purpose  to  appro- 
priate so  much  of  the  laud  to  her  own  use; 
and  the  subsequent  conveyance  hj  Ale  to  the 
realty  company  was  an  equally  positive  dec- 
laration of  his  claim  to  ownership  of  the 
entire  Interest  in  this  100  acres!  This  Is  true, 
also,  with  relation  to  the  effect  to  be  given 
to  the  conveyance  by  the  realty  company  to 
Erb,  and  that  is  peculiarly  so  in  view  of  the 
fact  that  this  latter  conveyance  coatalned 
full  covenants  of  seisin  and  warranty.  The 
entry  of  Krb  under  his  deed,  and  his  exclu- 
sion of  Mrs.  Keneaster,  was  a  complete  dis- 
seisin by  him,  and  if  he  had  been  [lerDiltted 
to  remain  In  possession  for  a  period  of  20 
years  continuously,  without  any  interference 
on  her  part  or  on  the  part  of  those  who  suc- 
ceeded to  her  interest,  he  would  have  had 
a  complete  title  by  adverse  possesslcfli.  Foulke 
V.  Bond,  41  TJ.  J.  Law,  627,  540.  Mr& 
Keneaster,  having  been  disseised  by  Erb  and 
those  through  whom  be  claims,  and  having 
been  actually  ousted  by  his  exclusive  pos- 
session of  the  property,  cannot  claim  a  right 
against  him  which  can  only  be  exercised  by 
a  joint  tenant  or  teoiant  in  convnon  against 
a  cotenant  A  tenant  In  oomnum  who  has 
been  disseised  Is  not  entitled  to  parti ti<m  as 
against  the  disseisor,  where  there  haa  been 
an  actual  ouater  by  him.  Boll  v.  Everett, 
73  N.  J.  Eq.  687,  71  Aa  263,  17  Ann.  Gas. 
1198. 

[2, 1]  We  are  not  to  be  understood  aa  hold- 
ing that  the  conveyance  of  the  100  acres  by 
Miss  Landis  to  Ale,  and  the  subsequent  con- 
veyances of  that  tract,  operated  to  destroy 
the  right  of  partition  which  prior  thereto 
had  vested  in  Mrs.  Keneaster.  Her  right 
prior  to  the  Landis  grant  was  to  have  a  par- 
tition of  the  whole  tract  of  8S4  acres  owned 
by  her  and  Miss  Landis  In  common,  and  to 
have  Vas2  (approximately  i/js)  parts  there- 
of set  off  to  her  In  severalty.  That  right  was 
not  affected,  much  less  destroyed,  by  the 
wrongful  conveyance  of  approximately  >/t  of 
that  tract  by  Miss  Landis.  Holcomb  t.  Cor- 
yell, 11  N.  J.  Eq.  648;  Boston  Frankllnlte 
Co.  T.  Condit  et  aL,  lA  N.  J.  Sq.  394.  If  she 
had  sought  partition  of  the  whole  tract,  un- 
der the  conditions  exhibited  in  the  present 
case,  such  partition  would  have  been  directed, 
of  course,  upon  equitable  terms.  In  other 
words,  the  interests  of  those  parties  who 
hold  under  the  Landis  conveyance,  and  have, 
In  good  faith,  improved  the  properly  em- 
braced therein,  would  have  been  protected  to 
the  same  extent  as  Miss  Landis'  rights  would 
have  been  if  she  had  made  such  betterments 
herself  for  the  purpose  of  improving  the 
property,  and  not  for  the  purpose  of  embar- 
rassing her  cotenant  or  incumbering  her  es- 
tate; for  they  would  be  subrogated  to  her 
rights.   That  she  would  be  protected  la  en- 


tirely settled  by  the  decisions  In  this  state; 
and  such  protection  would  usually  be  afforded 
either  by  assigning  to  her  the  portion  of  the 
land  upon  which  the  improvements  have  been 
made,  at  the  value  of  the  land,  without  the 
Improvements,  or.  If  that  could  not  be  done, 
then  by  compensation  directed  -to  be  made 
to  her  for  them.  It  was  so  declared  In  the 
early  case  of  Brookfield  v.  WllUams,  2  N.  J. 
Eq.  341,  and  the  principle  of  that  case  has 
been  followed  in  Donghaday  v.  Crowell,  11 
N.  J.  Eq.  201 ;  Hall  v.  Plddock,  21  N.  J.  Bq. 
811 ;  Atha  V.  JeweU,  33  N.  J.  Eq.  417;  and 
Shlpman  t.  Oiipman,  6S  N.  J.  Bq.  SB6,  00 
AU.  694. 

The  decree  nnder  review  will  be  reversed. 


HINCK  V.  COHN.    (No.  108.) 

(Court  of  Errors  and  Appeals  ot  New  Jersey. 
Nov.  16,  iSU.) 

(ByUahui  by  the  Oovrt.) 

1.  Lakolord  ANn  Tenant  (|  68*)— Bxni^ 
'  Patmbnt  to  Mobtoaobk  —  Bbcovbbt  bt 

Landlord. 

A  tenant  of  the  mortgagor  under  a  lease 
executed  anbseguently  to  the  mortgage,  upon 
which  mortgage  default  has  been  made,  by  at- 
tornment and  payment  of  the  rent  accromg  sub- 
sequently to  tbe  mortgagee,  disentitles  the  mort- 
gagor from  recovering  such  rent  from  the  ten- 
ant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cant.  Dig.  H  168,  21^214;  Dee.  Dig. 
168.*] 

2.  Appkal  and  Buob  <|  1<B9*)  — HiBMT jsb 

EBROB—PUADino. 

Where,  in  an  action  for  rent,  the  defendant 
had  judgment  because  it  appeared  that  he  had 
rightfully  attorned  and  paid  to  the  mortgagee, 
Bucb  judgment  will  not  be  reversed  merely  be- 
cause in  bis  pleading  the  defendant  described 
the  person  to  whom  payment  was  made  as  "Che 
owner  of  the  reversion,'^  when  It  appeared  from 
the  pleadings  that  such  person  was  also  the 
mortgagee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  {{  4075-4088;  Dec.  Dig.  | 
1039.^1 

Gummere,  O.  J.,  and  Parkert  Hintum,  Ka- 
lisch,  Vredenbnt^,  and  Terhone,  33.,  disMutr 
tog. 

Ai^>eal  from  Clrcnit  Court,  Essex  Oonnty. 

Action  b7  Bmest  C  Hlnck  against  imton 
L.  Cohn.  From  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Bobert  M.  Boyd,  Jr.,  of  New  Xcffk  City,  for 
appellant    Edwin  B.  Goodell,  of  Hontdalr, 

for  appellee. 

TBENCHARD,  J.  This  la  tbe  pUlntifTs 
appeal  from  a  judgment  for  the  defendant 
Tbe  Judgment  was  entered  in  the  conrt  below 
after  It  had  been  stipulated  that  the  facts 
set  forth  In  the  pleadings  were  to  be  taken 
as  true.  From  such  pleadings  the  following 
facts  appear:  The  plaintiff,  Ernest  C.  Hlnck, 
brought  suit  on  a  lease  in  writing  wherein 
he  is  the  landlord  and  the  defendant,  Milton 
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L.  Cofan,  Is  the  tenant,  to  recover  tbe  rent 
for  the  month  of  September,  1913,  payable  In 
advance.  Prior  to  tbe  execution  and  deliv- 
pry  of  sncb  lease  Hinck  had  executed  and 
delivered  to  Athenla  T.  Simpson  a  mortgage 
covering  the  demised  premises.  Daring  the 
term  of  the  lease  Hlnck  defaulted  on  the 
mortgage,  and  Simpson  instituted  foreclosure 
proceedings.  On  June  27, 1913,  a  decree  was 
entered  therein,  whereby  Hlnck  was  debarred 
and  foreclosed  of  and  from  all  equity  of  re- 
demption in  the  demised  premises.  On  Au- 
gust 26,  1913,  the  mortgaged  premises  were 
lawfully  sold  by  the  sheriff  of  the  county  of 
Kssex  to  the  mortgagee,  Athenla  T.  Simpson, 
by  virtue  of  an  execution  issued  out  of  the 
Court  of  Chancery  In  such  foreclosure  pro- 
ceedings. On  September  2,  1913,  Gabn  paid 
the  rent  for  September  to  Athenla  T.  Simp- 
son. On  September  6, 1913,  the  sale  was  duly 
confirmed  by  the  Court  of  Chancery.  On 
September  17,  1913,  this  suit  was  begun,  and 
on  September  25,  1913,  the  deed  was  deliver- 
ed to  the  purchaser. 

We  have  now  to  consider  whether.  In  such 
drcumstances,  the  attornment  and  payment 
of  rent  by  tbe  tenant  to  Simpson,  the  mort- 
gagee, constitutes  a  defense  to  this  action. 
We  are  of  <^nion  that  the  court  below  prop- 
erly held  that  It  did. 

[1]  It  appears  that  the  lease  declared  upon 
was  made  after  the  mortgage,  and  that  tbe 
mortgagor  bad  defaulted.  Tbe  mortgagee, 
ttaerefore.  upon  such  default,  had  the  right 
at  possession  of  tbe  premises.  Mersbon  r. 
Caatree,  67  N.  J.  Law,  484,  31  Ati.  O08; 
Sbfelda  t.  Locear,  34  N.  J.  Law,  496,  8  Am. 
St  266;  SanderaoD      Price,  21  N.  J. 

Law*  637;  Bftrt  t.  Stockton,  12  N.  X  Law, 
322;  Price  t.  Azmstrcms,  14  N.  3.  Bq.  41. 
Of  oonrae  tt6  decree  ct  foredosnra  and  sale 
of  the  mortgaged  premises  to  the  mortgagee 
did  not  deprive  blm  of  that  right  Hart  t. 
StocMxm,  12  N.  J.  Law,  322.  The  mortgagee, 
after  default  might  have  maintained  eject- 
ment against  the  mortgagor  and  those  hold- 
ing under  him.  Sanderson  t.  Prloet  21  N. 
J.  Law,  637,  note  (a).  In  this  sLtimtton  tbe 
tenant  acknowledged  the  rights  of  the  mort- 
gagee, and  put  Mm  In  constructive  posses- 
sion by  attornment  and  payment  to  blm  of 
tbe  rent  aocndng  subsequently.  This  the 
tenant  had  a  right  to  do,  and  his  attornment 
and  payment  is  a  good  defense  to  an  action 
by  the  mortgagor  for  such  rent  The  con- 
trary doctrine  was  laid  down  In  Senders  v. 
Vansickle,  8  N.  J.  law,  313,  but  that  case 
was  reversed  in  this  court  upon  that,  very 
ground.  See  Sanderson  v.  Price,  21  N.  J. 
Ijaw,  6S7.  It  will  be  observed,  also,  in  con- 
nection with  this,  that  section  26  of  our 
Landlord  and  Tenant  Act  (C.  S.  p.  3076)  ex- 
pressly provides  that: 

"NotbiDK  herein  costaioed  shall  extend  to  va- 
cate or  affect  any  attornment  made  *  *  *  to 
any  morteagee  after  the  mortgage  has  become 
forfeited." 


[2]  It  is  true  that  it  Is  stated  in  the  answer 
that  the  defendant  paid  tbe  rent  "to  the  said 
Athenla  T.  Simpson,  the  owner  of  the  re- 
verslon  of  said  demised  premises."  But  we 
think  that  it  la  immaterial  on  this  appeal 
that  Simpson  was  therein  described  as  "the 
owner  of  the  reversion,"  since  It  also  appears 
therein  that  she  was  the  mortgagee  of  the 
defaulted  mortgage,  and  so  had  a  status  which 
made  attornment  and  payment  to  her  prop- 
er. As  soon  as  the  tenant  had  rightfully  at- 
torned to  and  paid  the  mortgagee,  the  right 
of  the  mortgagor  to  collect  the  rent  ceased. 
Of  course  the  reason  is  that  if  the  tenant 
rightfully  attorned  to  the  mortgagee,  It 
amounted  to  an  eviction  by  paramount  title. 
Since  the  mortgagor  Is  the  plaintiff  suing  for 
tbe  rent,  he  must  recover  by  his  own  right, 
and  not  by  the  weakness  of  the  claim  of  tbe 
purchaser  at  the  sheriff's  sale.  If  the  mort- 
gagor had  no  right  to  collect  the  rent,  it 
makes  no  difference  whether  the  tenant  paid 
it  to  the  right  peison  or  not,  or  whether  his 
pleadings  set  np  a  payment  to  the  right  per- 
son or  not 

The  Judgment  below  will  be  affirmed,  with 
costs. 

GUMMERE,  O.  J.,  and  PARKER,  MIN- 
TURN,  KALISCH,  VREDBNBURGH,  and 
TERHCNB,  f  dlsijentiug. 


SPADA  et  aL  t.  PENNSYLVANIA  B.  OO. 

(Oourt  of  Brrors  and  Appeals  of  New  Jersey. 
Nov.  16,  1914.) 

1.  CaBBIEBS   (i  173*)— ImSBKTATI  SHXPHXIfT 

— Biix  OF  Lading— Valid  Pbovisions— Ef- 
fect OF  ACCSFTANCB. 

Under  tbe  Carmack  amendment  to  the  In- 
terstate Commerce  Act  (Act  Feb.  4,  1887,  c. 
104,  §  20,  24  Stat  386  aa  amended  by  Act  June 
29,  1906,  c  3591.  1  7,  para.  11,  12,  34  StaL  593 
[U.  S.  Comp.  St.  1913  8  8592]),  a  shipper's 
acceptance  oi  an  interstate  bill  of  lading  binds 
bim  to  all  valid  atipulatioos  thereof,  not  only 
aa  to  the  initial  carrier,  but  as  to  every  con- 
necting carrier  over  whose  line  the  property  Is 
forwarded. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §8  760-763,  781-784 ;  Dec  Dig.  1 
173.*] 

2.  CouMEBCi:  (8  8*>— Intebstatb  Shipmihtb— 
Ofebation  or  Cabuaok  Amendment. 

Tbe  Carmack  amendment  to  the  Interstate 
Commerce  Act  supersedes  all  state  rcgulationa 
and  policies  on  the  same  subject 

[Bd.  Note^For  other  casea,  see  Commerce, 
Cent  Dig.  i  6 ;  Dec.  Dig.  i  8.*} 

3.  Cabbiebb  (I  180*)— Dauagb  to  InrEBSTAn 

SUIPHBNT— PBOTIBION  FOB  NOTXOB— VALID- 
ITY. 

A  stipulation  ot  an  interstate  bill  of  lading 
limiting  the  time  for  the  shipper  to  make  claim 
against  the  carrier  for  damages  to  the  sliipment 
was  not  violative  of  tbe  policy  of  the  Carmack 
amendment  to  the  Interstate  Commerce  Act. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  816-828 ;  Dec.  Dig.  {  180.*] 
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4.  Oabbibkb  (1 1S8*)— Daiuob  to  Interstate 
SHXPUKsi^-SnPUUTioir  fob  Dkibbuinirg 
Value— Validitt. 

A  stipulation  of  an  interstate  bill  of  lading 
that  liability  for  loss  should  be  measured  by 
the  value  of  the  goods  at  the  time  and  place  of 
shipment,  not  being  opposed  to  the  policy  of  the 
Carmack  amendment  to  the  Interstate  Commerce 
Act,  was  binding  on  the  shipper. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Gent  Dig.  H  663-667.  669-708^,  70&-710^  718. 
718^ ;  Dec.  Dig,  %  1S8,*} 

Appeal  from  Olrcnlt  Goart,  Hudson  Oounty. 

Action  Andrew  Spada  and  others 
against  the  Fennsylvanla  Railroad  Company. 
From  Jadgment  for  plalnttfls,  defendant  ap- 
peals. Reversed. 

Vredeuburgh,  Wail  &  Carey,  of  Jersey  City, 
for  appellant.  Queen  &  Stout,  of  Jersey  City, 
for  respondents. 

GUMMERE,  C.  J.  This  action  was  brought 
to  recover  damages  for  deterioration  in  the 
condition  of  nine  car  loads  of  watermelons 
consigned  from  points  in  Florida  and  Georgia 
to  the  plaintiffs  at  the  city  of  New  York;  the 
deterioration  being  averred  to  have  resulted 
from  unnecessary  delay  in  transportation. 
The  defendant  company  received  each  one  of 
these  carloads  from  an  intermediate  carrier, 
presumably  in  good  condition,  and  within  a 
reasonable  time  after  shipment  by  the  initial 
carrier ;  the  delay  oocnrrlng  after  delivery  to 
defendants,  and  being  due  to  a  strike  of 
longshoremen  In  their  employ  at  their  New 
York  freight  pier.  Each  of  the  initial  car- 
riers of  these  several  car  loads  of  melons 
executed  and  delivered  a  bill  of  lading  there- 
for to  the  person  representing  the  consignor 
in  arranging  for  the  shipment  Each  of 
these  bills  of  lading  was  signed  by  the  agent 
of  the  Initial  carrier  who  represented  it  at 
the  place  of  shipment;  but  none  of  them  were 
signed  personally  by  the  consignor  or  by  his 
representative.  Tlve  of  them  contained  a 
provision  that  In  case  of  loss  or  damage  oc- 
curring to  the  property  consigned,  before  de- 
livery, claim  for  such  loss  or  damage  should 
be  nnde  In  writing  to  the  agent  at  the  point 
of  delivery  within  10  days  after  delivery,  or 
after  due  time  for  delivery,  and,  if  not  made 
within  that  time,  that  the  carrier  should  not 
be  liable  therefor.  The  other 'four  bills  of 
lading  contained  a  provision  that  In  case  of 
loss  or  damage  to  the  property  consigned,  for 
which  any  carrier  should  be  liable,  such  loss 
or  damage  should  be  computed  on  the  basis 
of  the  value  of  the  property  at  the  place  and 
time  of  shipment. 

At  the  trial  the  defendant  company  claimed 
that  these  provisions  were  binding  upon  the 
plaintiffs,  and  asked  the  court  to  so  charge. 
This  the  court  refused  to  do,  and,  instead, 
Instructed  the  jury  that  whether  or  not  the 
plaintiffs  were  bound  by  these  provisions  de- 
pended upon  whether  or  not  they  assented  to 
them;  that  the  acceptance  of  the  bills  by  the 
shipper  without  dir-sent  from,  or  objection  to. 


the  provisions  thereof  raised  a  presumption 
that  he  knew  their  contents,  and  acquiesced 
therein;  but  that  he  could  rebnt  this  pre- 
sumption by  showing  that  he  did  not  know 
of,  and  did  not  assent  to,  the  t^ms  and  limi- 
tations contained  in  the  bills  upon  the  pro- 
visions of  which  the  defendant  rtiles.  Hav- 
ing 80  instructed  them,  he  left  it  to  them  to 
determine  whether  or  not  the  defendants  had 
overcome  the  presumption  arising  from  their 
acceptance  of  the  bills  of  lading  by  a  pre- 
ponderance of  evidence  showing  lack  ot 
knowledge  and  assent  The  verdict  shows 
that  the  jury  found  this  factor  in  favor  ot 
the  plaintiffs. 

[1]  The  principal  grounds  of  appeal  are 
directed  to  the  refusal  to  chaise  as  requested, 
and  to  the  Instruction  as  delivered.  The  trial 
court,  in  dealing  with  these  requests,  and  in 
its  charge  up<Hi  the- subject-matter  thereof, 
followed  the  rule  laid  down  by  this  court  in 
the  case  of  Bill  v.  Adams  Express  Co.,  82 
N.  J.  Law,  373,  81  Aa  859,  decided  at  tbe 
June  term,  1911.  Tbe  shipmoit  in  the  case, 
like  tbose  Involved  In  tbe  present  contnh- 
vevey,  was  an  interstate  (ni6;  and  tiie  ones* 
tion  to  be  determined,  therefore,  is  whether 
our  earlier  decision  has  been  overmled  by 
later  federal  dedalons  of  paramount  author- 
ity. 

[1]  Prior  to  the  passage  by  Congress  In 
1900  of  what  Is  generally  known  as  tbe  Car- 
mack  azD«idm^t  to  tbe  Interstate  Gommeroe 
Act  the  liability  of  the  carrier  for  loss  or 
damage  to  interstate  shl^ynients  was  detn^ 
mined,  in  the  state  cooits,  ^ther  tbe  ap- 
plication of  common-law  mles  as  declared  by 
such  coDitSt  or  of  statutory  provisious  exist- 
Uig  in  partlcolar  states;,  the  result  bting 
that  under  exactly  similar  cwditiims,  tba 
existence  and  the  extent  of  the  liability  de- 
pended very  lately  upon  the  forum  in  which 
It  was  attempted  to  be  enforced  by  the  ship- 
per. The  main  purpose  and  effect  of  the 
Carmack  amendment  was  to  provide  a  uni- 
form rule  as  to  the  liability  of  interstate  car- 
riers of  goods,  to  relieve  them  from  the  di- 
verse rules  to  which  they  had  been  therefore 
subject,  and  to  supersede  all  the  regulations 
and  policies  of  a  particular  state  upon  the 
subject.  Adams  Express  Go.  v.  Cronlnger, 
226  U.  S.  491,  33  Sup.  Ct.  148,  67  L.  Ed.  314, 
44  L.  B.  A.  (N.  S.)  257. 

The  question  of  the  binding  effect  upon  the 
shipper  of  provisions  contained  in  a  Mil  of 
lading  delivered  to  him  by  the  carrier  was 
one  of  the  many  upon  which  variant  views 
were  held  and  enforced  in  the  different 
state  courts.  In  some  tribunals  it  was 
considered  that  a  shipper  who  had  accept- 
ed a  bill  of  lading  was  conclusively  pre- 
sumed, in  the  absence  of  evidence  of  fraud, 
to  have  thereby  assented  to  the  terms  ot 
the  Instmment  and  he  was  not  permitted 
to  deny  that  stipulations  therein  were 
known  and  assented  to  by  him.    In  other 
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JarlsdlcUons  it  was  considered  that,  although 
the  acceptance  of  the  bill  of  lading  by  the 
shipper  raised  a  presomption  that  he  knew 
of  and  assented  to  the  proTisious  thereof, 
such  preaumptlon  might  be  overcome,  and  the 
shlEver  relieved  frobi  the  obligations  impos- 
ed apon  him  thereby,  by  proof  of  lack  of 
knowledge  thereof,  and  nonassent  thereto, 
by  him.  In  still  other  Jurisdictions  It  was 
held  that  the  atlpalations  contained  in  the 
bill  of  lading  were  not  binding  on  the  ship- 
per, unless  the  carrier  proved  his  assent 
thereto  by  evidence  other  than  the  mere  de- 
livery thereof  to  and  Its  acceptance  by  him. 
The  cases  expressing  these  diverse  views  will 
be  found  collated  in  the  footnotes  to  Mr.  Jus- 
tice McClaln's  article  on  Carriers  in  volume 
«  of  Cye.  p.  406. 

One  of  the  dominating  features  of  the 
Carmack  amendment  Is  Its  mandatory  re- 
qnirement  that  the  Initial  carrier  shall  issue 
to  the  shipper  a  receipt  or  bill  of  lading  for" 
property  received  by  it  for  transportation 
from  one  state  to  another.  Such  receipt  or 
bill  of  lading  Is  in  form  and  In  essence  a  con- 
tract, and,  when  Issued,  constitutes  the  agree- 
ment between  the  shipper  and  the  carrier 
which  regulates  and  defines  their  respective 
rights  and  liabilities,  except  as  to  stipula- 
tions contained  therein  which  are  repugnant 
to  that  amendment,  or  other  federal  law.  By 
force  of  that  amendment  the  delivery  to,  and 
acceptance  by,  the  shipper  of  such  a  bill  of 
lading  constitutes  It  a  binding  <^ntract  on  his 
part,  so  far  as  the  valid  provisions  thereof 
are  concerned,  even  if  he  does  not  know  of 
the  stipulations  contained  therein,  and  has 
not  by  any  act,  except  the  mere  acceptance 
of  the  bill,  slgnlQed  his  assent  to  tbem.  Bos- 
ton &  Maine  R.  B.  Co.  v.  Hooker,  233  U.  S. 
97,  34  Sup.  Ct  S26,  58  L.  Ed.  868.  And  not 
only  are  the  valid  stipulations  of  the  bill  of 
lading  binding  upon  the  shipper  to  the  Ini- 
tial carrier  that  Issues  It,  but  they  also  Inure 
to  the  benefits  of  every  connecting  carrier 
along  the  route  over  which  the  goods  are 
forwarded.  Kansas  Southern  Ry.  Co.  v.  Carl, 
227  U.  S.  039,  618.  33  Snp.  Ct  891,  57  lU  Ed. 
683. 

The  effect  of  these  federal  decisions  which 
have  been  recited,  each  one  of  which  is  of  lat- 
er date  than  our  own  decision  in  Hill  v. 
Adams  Express  Co.,  is  to  nullify  the  rule 
therein  laid  down  by  us  so  far  as  interstate 
shipments  are  concerned.  It  follows,  there- 
fore, that  It  was  error  for  the  trial  court  to 
refuse  to  charge  the  requests  submitted.  If 
the  stipulations  of  the  bills  of  lading  referred 
to  therein  were  valid  and  unobjectionable. 

(31  As  to  the  stipulation  which  was  the 
subject  of  the  first  request— viz.,  the  limita- 
tion of  the  time  within  which  the  shipper 
should  make  his  claim  against  the  carrier  for 
losa  or  damage  to  the  goods  shipped  occur- 
ring before  delivery  thereof  to  the  consignee 
— Ub  vaUdltj  is  established  bj  the  decision  in 


Southern  Express  Co.  v.  Caldwell,  88  U.  S. 
(21  Wall)  264, 22  L.  Ed.  556,  where  it  Is  held 
that  an  agreement  between  the  shipper  and 
the  carrier  that  the  latter  should  not  be  li- 
able for  failure  to  deliver  the  goods  received 
by  It  for  transportation  pnless  a  claim  shall 
be  made  by  the  shipper  within  a  specified 
period.  If  that  period  be  a  reasonable  one.  Is 
not  against  the  policy  of  the  law  and  is  valid ; 
and  by  the  later  decision  in  Mo.,  Kan.  &  Tex. 
Ry.  Co.  V.  Harrlman,  227  U.  S.  657,  33  Sup. 
Ct  397,  57  L.  Ed.  690,  where  It  is  decided 
that  a  provision  in  a  bill  of  lading  limiting 
the  time  within  which  suit  may  be  brought 
for  loss  or  damage  to  the  property  transport- 
ed by  the  carrier  Is  not  objectionable,  provid- 
ed the  time  limit  be  a  reasonable  one,  and 
that  "there  Is  nothing  in  the  policy  of  the 
Carmack  amendment  that  is  violated  there- 
by." For  it  Is  not  contended  that  the  period 
of  limitation  in  the  present  case  is  an  unrea- 
sonable one. 

[4]  The  validity  of  a  stipulation  such  as 
that  embodied  In  the  second  request — ^that 
the  liability  for  loss  should  be  measured  by 
the  value  of  the  goods  at  the  time  and  place 
of  shipment— has  not  been  determined  by  the 
federal  Supreme  Court ;  at  least,  our  exami- 
nation has  not  disclosed  any  decision  bearing 
upon  this  point,  nor  have  we  been  referred 
to  any  by  counsel.  It  was,  however,  said 
obiter  In  Phoenix  Ins.  Co.  v.  Erie,  etc.,  Trans- 
portation Ca,  117  U.  S.  312,  at  page  322,  6 
Sup.  Ct  750,  29  L.  Ed.  878,  that  such  a  stip- 
ulation In  a  bill  of  lading  would  control  in 
determining  tile  measure  of  the  carrier's  lia- 
bility ;  and  a  similar  stipulation  has  been  held 
valid  in  several  state  jurisdictions.  Tlbbita 
V.  Rock  Island,  eta,  R.  Co.,  49  III.  App.  667 ; 
Rogan  V.  Wabash  Ry.  Oa,  51  Mo.  App.  665; 
Davis  V.  N.  T.,  O.,  etc.,  Ry.  Co.,  70  Minn.  37, 
72  N.  W.  823.  We  can  perceive  no  reason 
for  considering  It  opposed  to  "the  polI<^  of 
the  Carmack  amendment,"  and  therefore  hold 
it  binding  upon  the  plaintUf. 

The  judgment  under  review  will  be  re- 
versed. 


ALBRECHT  v.  PENNSYIjVANIA  R.  CO. 

(No.  112.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19,  1914.) 

Action  by  Charles  Atbrecht  aminat  the  Peun- 
aylvania  Railroad  Company.  From  judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  CSty, 
for  appellant   Queen  &  Stout,  of  Jetaey  City. 

for  respondent 

PER  CURIAM.   The  questioas  presented  by 

this  appeal  are  largely  the  same  as  those  con- 
Bidpred  and  determinpd  hy  us  In  the  cnse  of 
Spada  V.  Pennsylvania  Railroad  Co.,  92  Ati. 
379,  decided  at  tlw  present  term. 

For  the  reasons  set  out  in  the  opinion  promul- 
gated in  that  cnse,  the  judgment  under  review 
will  be  reversed. 


Digitized  by 


382 


82  ATLANTIC  REPORTER 


(N.  J. 


MAYOR  AND  COMMON  COUNCIL  OF 
CITT  OF  NEWARK  v.  PENNSYL- 
VANIA R.  GO. 

(Court  ftf  Errors  and  Appeala  of  New  Jersey. 
Not. -16,  1914.) 

1.  Dedioatioh  a  88*)— Btbebtb— Abandon* 

MB  NT. 

A  contract  between  a  city  and  a  railroad 
company  reguiriag  the  companv  to  elevate  its 
tracks  in  accordance  with  certain  plana  and 
specifications  which-  provided  amons:  other 
thin^,  that  a  station  ^ould  be  elevated  on  its 
then  site  to  a  level  with  the  tracks,  was  a  recog- 
nition by  the  city  of  the  right  of  the  company 
to  the  exclusive  possession  of  the  site  of  the  sta- 
tion, and  either  recognised  the  invalidity  of  a 
former  acceptance  of  a  dedication  as  a  street  of 
a  tract  including  that  i^te,  or  amounted  to  an 
abandonment  of  the  acceptance. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  S8  77,  78;  Dec.  Dig.  S  38.'] 

2.  Dbdicatton  (g  63*)— Stbeets— Abandoh- 

MBHT. 

The  contract  also  amounted  to  an  abandon- 
ment  by  the  city  of  an  alley  which  had  been 
dedicated  to  public  use,  bat  had  never  been  ac- 
cepted or  opened  to  the  public,  and  part  of 
which  was  also  covered  by  the  station  referred 
to  in  the  contract. 

[Ed.  Note.— Fo^  other  cases,  see  I>edication, 
Cent  Dig.  H  103-106;  Dee.  Dig.  |  63.*] 

Garriaon,  Parker,  and  Kalladi,  3J.,  dissent- 
ing. 

Apiwal  from  Supreme  Court 

Ejectment  by  the  Mayor  and  Common 
ronncll  of  the  City  of  Newark  against  the 
I'ennsylvanla  Railroad  Company  for  three 
separate  tracts  of  land.  From  a  Judgment 
for  the  plaintiff  as  to  two  of  the  tracts  of 
land,  defendant  appeals.  Reversed. 

Vredenburgh,  Wall  A  Carey,  of  Jersey  City, 
for  appellant  Frank  E.  Braduer  and  Her- 
bert Boggs,  both  of  Newark,  for  reapondettt 

GUMMERE,  O.  J.  The  City  of  Newark 
brought  ejectment  to  recover  possession  of 
three  separate  tracts  of  land  lying  within 
the  limits  of  that  city,  claiming  that  each 
of  them  had  been  dedicated  to  public  use 
for  highway  purposes;  that  such  dedication 
had  been  accepted  by  the  dty ;  and  that  the 
occupation  of  them  by  the  defendant  consti- 
tuted  an  unlawful  Invasion  of  the  public 
right  A  plea  of  not  guilty  having  been  fil- 
ed, the  case  came  on  to  be  tried  at  the  Essex 
circuit  At  the  conclusion  of  the  evidence  on 
both  sides  the  court  was  requested  to  direct 
a  verdict  In  favor  of  the  defendant  company 
as  to  all  three  tracts.  It  did  so  as  to  tract 
No.  2,  but  refused  to  comply  with  the  re- 
quest as  to  tracts  Noa.  1  and  3.  As  to  the 
latter  tract  (No.  3),  it  directed  a  verdict  in 
favor  of  the  city;  and  as  to  tract  No.  1  left 
it  to  the  Jnry  to  determine,  on  the  evidence 
submitted,  whether  the  railroad  comjiany  or 
the  dty  was  entitled  to  the  possession  there- 
of. Tbe  Jury  found  in  favor  of  the  as 
to  tract  No.  1,  and  followed  the  instructions 
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of  the  court  with  relation  to  tracts  Nos.  2 
and  8. 

The  defendant  on  this  appeal  challenges 
the  action  of  the  trial  court  both  in  direct- 
ing a  verdict  against  It  as  to  the  third  tract 
and  in  refusing  to  direct  a  verdict  In  its  fft- 
Tor  as  to  the  first  tract 

Tract  No.  1  fs  a  parcel  of  land  743  feet  In 
length  and  29  feet  In  width,  extendhig 
from  Market  street  to  Hamlltim  street  Tbs 
dty  contends  that  this  land  lies  within  tbe 
lines  of  New  Jersey  Railroad  avenue,  which 
was  dedicated  to  public  use  as  a  highway  by 
one  Pmden  Ailing  about  the  year  1838,  or 
earlier — ^he  then  being  the  owner  thereof. 
New  Jersey  Railroad  aveine,  as  dedicated, 
extended  from  Market  street  in  a  southerly 
direction  to  the  Ess^  and  Middlesex  turn- 
pike, was  120  feet  in  width  throu^out  its 
whole  iffligtb.  and  Included  tract  No.  1. 

On  August  1, 1836.  Ailing  and  his  wife  con- 
veyed to  the  New  Jersey  Railroad  &  Trans- 
portation Company  (the  predecessor  In  title 
to  the  present  defendant)  a  strip  of  land  66 
feet  in  width,  33  feet  on  each  side  of  the  cen- 
ter line  of  New  Jersey  Railroad  avenue,  and 
extending  through  its  entire  length.  On  this 
strip  the  railroad  now  operated  by  the  de- 
fendant was  constructed,  and  has  ever  since 
remained.  On  the  same  day  Ailing  and  wife 
conveyed  to  Russel  II.  Nevlns  and  Elfhu 
Townsend  a  parcel  of  land  which  included 
tract  No.  1  In  the  present  controversy.  This 
tract  abuts  Upon  the  66-foot  strip  conveyed 
to  the  New  Jersey  Railroad  &  Transporta- 
tion Company,  and  lies  to  tbe  west  thereof. 
On  June  1,  1837,  Nevlns  and  Townsend  con- 
veyed this  tract  to  the  New  Jersey  Railroad 
&  Transportation  Company,  and  it  has  ever 
since  been  in  the  exclusive  possession  of  that 
company  and  its  successors,  and  has  been 
continuously  devoted  to  railroad  uses.  The 
dedication  was  clearly  proved,  and,  although 
it  had  not  been  accepted  by  the  dty  at  the 
time  of  the  conveyances  of  tract  No.  1  as 
above  set  out  the  railroad  company  took 
that  tract  subject  to  the  right  of  tbe  dty 
thereafter  to  accept  the  dedication,  If  It  con- 
sidered it  desirable  to  do  so.  South  Amboy 
V.  New  York  &  Long  Brandi  R.  R.  Co.,  66  N. 
J.  Law,  623.  50  Atl.  368. 

In  1849  the  Legislature,  by  the  fifth  sec- 
tion of  a  supplement  to  the  charter  of  tbe 
dty  of  Newark  (P.  L.  p.  205).  empowered 
common  council  to  cause  surveys  to  be  made 
of  streets  and  alleys  which  bad  theretofore 
been  dedicated  to  public  use,  and  which  that 
body  thought  proper  to  recognize  and  deter- 
mine as  public.  Pursuant  to  such  authority, 
common  coundl  later  in  the  same  year 
caused  a  survey  to  be  made  of  New  Jersey 
Railroad  avenue.  This  survey,  known  as  tbe 
Dunn  survey,  describes  New  Jersey  Railroad 
avenue  as  beginning  at  the  Junction  of  said 
avenue  with  the  Essex  and  Middlesex  turn- 
pike; thence  running  northerly  120  feet  in 
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width  to  Hamilton  street;  and  thence  the 
same  course  to  Market  street  27  feet  In 
width  from  the  easterly  line  thereof— «x- 
ceptinsr  and  reserving  to  the  New  Jersey 
Railroad  4  Transportation  Company  for 
their  use  the  middle  portion  of  said  arentie 
66  feet  In  width.  It  was  received  and  ap- 
proved by  common  conndl,  and  such  action 
by  that  l>ody  constituted  an  acceptance  of  the 
{^nden  Ailing  dedication  to  the  extent  of  the 
lands  embraced  within  the  lines  of  the  sur- 
vey (Schmidt  T.  Spaeth,  90  Att  1002).  assnm- 
ing,  as  counsel  for  the  appellant  concedes, 
that  the  law  permits  such  a  partial  accept- 
ance. This  municipal  action,  however,  did 
not  constitute  an  acceptance  of  the  dedication 
of  the  locus  In  quo  to  public  use;  that  not 
being  embraced  within  the  lines  of  the  sur- 
vey. 

Later,  and  In  the  year  1856,  common  conn- 
cll,  assuming  to  act  under  the  same  legisla- 
tive authority,  caused  a  second  survey  to  be 
made  by  the  then  dty  anrveyor,  Mr.  Edward 
Carter.  Ttala  second  survey  showed  New 
Jersey  Railroad  avenue  to  be  a  highway  120 
feet  wide  throughout  Its  ^ole  lengOi  from 
Uarket  street  to  the  Essex  and  Middles^ 
turnpike.  It  also  was  received  and  approved 
by  common  council. 

The  dty  bases  it  claim  of  right  to  tba  pos- 
sessltm  of  tract  No.  1  tot  public  uses  upon 
the  Prndra  Ailing  dedtcatlm.  and  the  survey 
and  acceptance  thereof  of  1856.  It  was  ar^ 
gned  with  great  force  by  counsel  for  the 
defendant  that  this  second  surv9»  and  the  ac- 
tion of  eooncll  upon  it,  was  entirely  noga- 
toiy;  that,  with  respect  to  the  lands  em- 
braced within  file  I>nnn  snrv^,  they  w&re 
already  n  public  highway,  having  become  so 
by  Oie  dedication  of  Ailing,  and  the  accept- 
anoe  at  that  dedication  by  the  action  of 
rotmetl  in  1840 ;  that,  as  to  the  locus  in  quo, 
the  action  of  council  In  1840  in  excluding  It 
from  their  acceptance  constituted  a  refusal 
by  that  body  to  accept  the  dedication  thereof 
to  public  use;  the  argument  being  that,  al- 
though a  dedication  once  made  Is  Irrevocalile. 
Dotil  acted  upon  by  the  public  authorities, 
yet  when  such  action  is  bad  It  Is  final  and 
conclusive,  whether  the  offer  of  the  dedica- 
tion be  accepted  or  rejected ;  and  tlut,  when 
rejected,  the  dedicator,  and  those  claiming 
under  blm,  hold  the  lands  thereafter  free 
from  any  subsequent  right  of  user  by  the 
public.  The  reasoning  of  Chief  Justice 
Whelpley,  delivering  the  opinion  of  this 
court  in  Jersey  City  v.  Howeth,  30  N.  J. 
Law,  621,  is  quite  persuasive  of  the  sound- 
ness of  this  contention ;  but,  because  of  facta 
Immediately  hereinafter  recited,  we  do  not 
And  It  necessary  to  pass  upon  It. 

[1]  In  the  year  1901  the  dty  of  Newark  i 
entered  into  a  contract  with  the  present ' 
defendant  and  its  lessor  (the  successor  in 
title  to  the  New  Jersey  Railroad  &  Trans- ' 
iwrtation  Company),  under  the  authority  of , 
an  act  of  the  Legislature  approved  March  18,  i 


1874  (P.  L.  p.  45),  and  the  various  supple- 
ments thereto,  the  puri>o8e  of  which  was  to 
eliminate  grade  crossings  in  the  munidpality 
by  the  elevation  of  defendant's  railroad 
tairoughout  the  c^  limits.  The  contract 
provided  that  the  work  of  elevation  should 
be  done  In  conformity  with  certain  plans  and 
BpedflcatlonB  referred  to  In  the  contract  and 
made  a  part  thereof.  At  the  time  of  making 
this  agreement  the  Market  Street  station  of 
the  defendant  company  stood  upon  a  part 
of  the  locus  in  quo..  The  plans  and  specifi- 
cations required  the  raising  of  that  station 
upon  its  then  site  to  the  grade  of  the  el^ 
vatlon  of  the  roadbed,  and- the  building  of  a 
station  platform  to  connect  the  station  itself 
with  that  roadlied.  This  work,  as  was  con- 
ceded by  counsel  for  the  dty  at  the  argument 
of  the  case,  was  done  In  strict  conformity 
with  the  provisions  of  the  contract.  The 
station  building  and  the  connecting  platform 
cover  tract  No.  1.  The  situation,  then,  is 
this:  Tract  No.  1,  although  lying  within  the 
limits  of  Railroad  avenue  as  originally  dedi- 
cated by  Pmden  -AlliDg,  was  conveyed  to  the 
New  Jersey  Railroad  &  Transportation  Com- 
pany in  1837,  and  was  thereupon  appropri- 
ated by  that  company  exclusively  to  railroad 
uses,  free  from  any  claim  of  the  public  until 
1856,  at  which  time  the  city,  by  the  survey 
and  approval  thereof  already  referred  to, 
claimed  to  accept  its  dedication  to  public  use, 
but,  notwithstanding  such  action  on  its  part, 
took  no  steps  to  open  it  to  public -travel,  but 
permitted  It  to  remain  In  the  exdusive  pos- 
session and  use  of  the  New  Jersey  Railroad  & 
TransportatloQ  Company  and  Its  successors 
until  the  making  of  the  contract  of  1901.  By 
that  contract  it  recognized  the  right  of  the 
present  defendant,  as  the  successor  of  the 
New  Jersey  Railroad  &  Transportation  Com- 
pany, to  the  exdusive  iwssesaion  of  this  tract, 
free  from  any  user  of  public  travd  there- 
over. Such  actJon  on  Its  part  was  dther 
an  acknowledgment  of  the  invallditv  of  Its 
acceptance  of  the  dedication  in  1856,  or  a 
repudiation  and  abandonment  of  that  accept- 
ance If  it  was  valid,  and  a  solemn  declara- 
tion on  its  part,  by  necessary  inference,  that 
the  railroad  company  should  thereafter  hold 
and  possess  the  tract  in  question  free  from 
any  right  of  the  dty  to  occupy  it  as  a  public 
highway.  This  being  so,  we  fondudp  that 
the  trial  court  should  bave  directed  a  ver- 
dict Id  favor  of  the  def^dant  so  tar  as  this 
tract  is  concerned. 

[2]  As  to  tract  No.  3.  This  tract  Is  a  strip 
of  land  about  150  feet  In  length  and  10  feet 
in  width,  running  from  the  easterly  line  of 
Ailing  street  to  the  westerly  line  of  New 
Jersey  Railroad  avenue,  and  is  claimed  by 
the  city  to  be  a  public  alley  by  dedication  and 
acceptance.  The  claim  of  the  defendant  was 
that  the  alley  was  not  a  public,  but  a  private, 
one,  and  there  was  suffident  evidence  in 
support  of  this  claim  to  make  the  determi- 
nation of  the  question  one  for  the  jury,  rath- 
er than  the  court  But,  even  If  the  evidence 
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had  conclaslTely  shown  that  the  alley  had 
been  dedicated  aa  a  p'nblic  way,  and  had 
been  accepted  as  such  by  the  city,  the  di- 
rection of  a  verdict  against  the  defendant  as 
to  this  tract  was  without  legal  justification. 
So  far  aa  appears  from  the  testlmoDy,  the 
tract  bad  never  been  subjected  to  a  public 
user.  From  a  period  prior  to  the  year  1850 
down  to  the  year  1901  the  defendant  com- 
pany  and  itft  predecessor  had  been  In  the  ex- 
clusive possession  of  this  tract,  and  owned 
the  fee  thereto.  A  poi-tlon  of  the  market 
Street  station  already  referred  to  was  built 
upon  the  easterly  portion  of  this  strip  in 
1889,  and  contlaued  to  occupy  it  at  the  time 
Of  the  making  of  the  elevation  contract  of 
1901.  By  that  contract  the  dty  recognized 
the  right  of  the  defendant  to  occupy  the 
land  covered  by  its  station,  and,  as  has  al- 
ready been  said,  abandoned  any  claim  on  its 
part  to  subject  the  same,  or  any  portion 
thereof,  to  liighway  uses. 

The  refusal  of  the  trial  court  to  direct  a 
verdict  in  favor  of  the  defendant  with  rela- 
tion to  the  first  tract,  and  the  direction  of  a 
verdict  in  favor  of  the  city  with  relation  to 
the  third  tract,  being,  each  of  then,  erroneous, 
the  judgment  under  review  must  be  reversed. 

GARRISON,  PARKER,  and  KALISGH, 
3J.,  dissent 

GARRISON,  J.  <dl8sentlng).  In  regard  to 
tract  No.  1 — viz..  New  Jersey  Railroad  ave- 
nue— the  question  of  acceptance  was  properly 
submitted  to  the  jury,  and  there  was  no 
trial  error  presented  by  any  ground  of  ap- 
that  requires  a  reversal  of  the  judg- 
ment. I  cannot  agree  that  the  contract  of 
1901  made  this  question  of  fact  one  to  be 
determined  upon  documentary  evidence  by 
the  court,  and  that  upon  such  evidence  the 
court  should  have  directed  a  verdict  for  the 
defendant  If  It  had  been  ask^  to  do  so  upon 
this  ground.  There  is  nothLig  In  that  con- 
tract or  in  the  plaim  and  speddcatlons  before 
us  that  made  the.  vacation  or  narrowing  or 
abandonment  of  that  highway  a  part  of  such 
contract.  If  there  was  any  snch  documen- 
tary proof,  it  was  for  tbe  appellant  to  show 
it  to  this  court,  in  the  absence  of  which  no 
conjectures  aa  to  the  possible  or  even  proba- 
ble contents  of  unprlnted  exhibits  will  be 
indulged  in  for  the  purpose  ct  putting  tba 
(rial  court  In  the  wrong  and  working  a  re- 
versal of  the  judgment.  This  1«  a  uniform 
rule  of  appellate  reviews.  In  the  absence  of 
documentary  evidence  that  would  make  the 
abandonment  of  this  public  highway  a  court 
question,  the  submission  of  that  question  to 
the  jury  was  favorable  to  the  defendant,  and 
was  the  legal  mode  of  treating  it  What  is 
really  now  invoked  in  favor  of  the  defend- 
ant Is  a  soit  of  equitable  estoppel  against  the 
public.  Upon  this  apt^l  it  is  not  neces- 
sary to  do  more  than  point  out  that  such  a 
doctrine  has  never  been  adopted  by  this 


court,  and  that.  If  it  had  been.  Its  appltoa- 
tlon  must  have  been  by  way  of  an  instruction 
to  the  jury,  and  not  by  way  of  taking  from 
the  jury  liie  decision  of  a  question  that 
rested  to  some  extent,  at  least,  upon  testi- 
mony as  to  matters  In  pals,  as  did  both  the 
acceptance  of  the  highway  by  the  public  and 
its  abandonment  In  behalf  of  the  public. 

In  regard  to  tract  No.  3,  there  was  uncon- 
tradicted proof  of  a  documentary  dedica- 
tion, and  the  bringing  of  this  suit  constituted 
acceptance.  Moreover,  counsel  for  each  party 
formally  notified  the  trial  court  that  there 
was  no  question  to  be  submitted  to  the  jury. 

The  Judgment  Bhonld  be  ^fflrmecL 


BIiANCHARD  BROS.,  Inc.,  v.  BBTERIDGE 

et  al.    (No.  102.) 
(Court  of  Brrora  and  Appeals  of  New  Jersey. 
Nov.  16,  1914.) 

(Bvllahut  Ity  the  Court.) 

1.  Appbai.  and  Bbbor  (S  671*)— Pbesbitta.- 
TION  FOB  Review — Recobd, 

Where  a  record  brought  up  from  a  trial 
court  to  an  appellate  tribunal  fails  to  ehow  any 
,  legal  question  presented  to  the  court  below, 
there  Is  nothing  to  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Pig.  2867-2872;  Dec  Dig.  { 
671.  •  J 

2.  Appeai,  and  Ebboe  (S  248*)— PBESSnTA- 
Tion  Below— Oaubb  BnBmiTBD  ok  Aobebd 

Statement. 

When  a  cause  is  submitted  to  a  trial  court 
on  an  agreed  state  of  facts  it  is  incumbent  upon 
the  parties  to  request  the  court  to  make  a  find- 
ing or  findings  of  law  or  fact,  or  law  and  fact, 
and  to  except  or  object  to  an  adverse  finding, 
when  made,  in  order  to  lay  tlw  foundation  for  a 
review  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  1432.  1435-1439,  1443, 
1447-1452,  1454-1459,  1462,  1464-1468;  Dec. 
Dig.  S  24^.*] 

Williams  J.,  dissenting. 

Appeal  from  Supreme  Court 

Action  by  Blanchard  Bros.,  Incorporated, 
against  Josephine  A.  Beverfdge  and  others. 
From  judgment  of  the  Supreme  Court  (89 
Atl.  992)  reversing  "a  judgment  of  the  dis- 
trict court  for  plaintiff,  it  appeals.  Re- 
versed, and  judgment  of  district  court  al- 
lowed to  stand. 

Theodore  McO.  Marsh,  of  Newark,  for  ap- 
pellant. Robert  H.  Cunnli^ham,  of  Pater- 
son,  for  re^ndents. 

WAIiKER,  Gh.  Tha  plaintiff,  a  corpora- 
tion, received  an  order  for  certain  lead  pencils 
signed  on  behalf  of  the  defendants,  copart- 
ners, by  an  employ^  who  had  no  anthority 
to  give  It  Plaintiff  relied  upon  ratifica- 
tion by  a  letter  written  by  one  of  the  part- 
ners stating  that  the  contract  was  made  and 
,  signed  their  manager  wlttumt  consulting 
either  of  them,  but  that  of  course  that  did 
not  alter  the  fiict  that  they  found  them- 
selves bound.    The  caae  was  tried  on  a 
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stlpalation  of  facts,  and  one  of  the  facts 
stipulated  was  that  at  the  time  the  partner 
wrote  the  letter  mentloDed  she  had  never 
seen  the  original  contract  or  a  copy,  and  be- 
lieved it'had  been  entered  into  and  executed 
by  the  manager,  who  had  been  discharged 
previous  to  Its  date.  The  Judge  of  the  dis- 
trict court  gave  judgment  for  the  plalntlfC, 
and  that  Judgment  was  reversed  by  the  Su- 
preme Ckiurt  upon  the  ground  that  there  was 
DO  evidence  to  support  the  trial  court's  find- 
ing. 

[1]  The  app^nt.  plalntUt  below,  con- 
tends that,  as  the  state  of  the  case  pre- 
sented to  the  Supreme  Court  showed  no  ob- 
jection to  evidence,  no  request  for  any  find- 
ing, and  no  objection  to  the  finding  of  the 
trial  court,  there  was  nothing  for  Qiat  court 
to  review.   This  is  correct 

[2]  This  court  in  Simmons  Pipe  Bending 
Works  V.  Seymour,  80  N.  J.  Law,  485,  7S 
Atl.  258,  upon  the  authority  of  an  earlier 
case  In  the  Supreme  Ckiurt,  held: 

."The  state  of  the  case  falls  to  show  that  any 
al  question  was  presented  to  the  trial  court, 
ere  is  no  objection  to  evidence,  no  request  to 
find,  and  no  exception  to  the  actual  finding. 
There  Is,  therefore,  no  determinatitm  of  the  dis- 
trict court  In  point  of  law  or  upon  the  admis- 
Bion  or  rejection  of  evidence  for  us  to  review. 
O'Donnell  v.  Wdler,  72  K.  J.  Iaw.  142  [60 
AtL  1066].** 

As  the  cause  at  bar  was  submitted  to  the 
trial  court  on  an  agreed  state  of  facts,  It 
may  bt-  that  objections  could  not  well  have 
been  made  upon  the  trial — for  want  of  a 
trial,  so  to  speak — but  It  was  certainly  in- 
cumbent upon  counsel  to  request  the  court 
to  make  a  finding  or  findings  of  law  or  fact, 
or  law  and  fact,  and  to  except  or  object  to 
an  adverse  finding,  when  made.  In  order  to 
lay  the  foundation  for  a  review  on  appeal, 
nils  not  having  been  done,  there  was  no 
record  before  the  Supreme  Court  upon  which 
it  could  reverse  the  Judgment  of  the  district 
court;  and  therefore  the  Supreme  Court's 
judgment  must  be  reversed,  to  the  end  that 
the  district  courts  Judgment  shall  be  al- 
lowed to  stand. 

VILLIAM8.  J.,  dl^nta 


ZABRISKIE  V.  ERIE  R.  CO.    (No.  121.) 

<GoQrt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16. 1914.) 

(BvlUbmt  hv  ih€  Court.) 
Mabto  AMD  SnvAin  (S  2S0%,  New,  voL  16 
Key-No.  Series)  —  Death  or  Sbbtant  — 
Course  of  Ehputuknt— Suveicukct  or 

EVIDBMCB. 

Where  the  onployer  teiled  to  provide  prop- 
er ttrilet  facilities  for  employ  in  the  building 
wliere  they  were  at  work,  so  that  they  were 
oDliged  to,  and  did,  habitually  resort  for  such 
ncilities  during  the  working  hours  to  another 
baDdlDg  <a  the  employer,  which  lay  across  a 
public  street,  and  woicb  custun  persisted  for  a 
oouiderable  time,  and,  as  the  court  was  entitled 
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to  find,  was  therefore  known  and  assented  to 
by  the  employer,  held  that,  where  the  deceased, 
while  croBsinK  the  street  In  working  hours  to 
reach  the  toilet  in  question,  was  struck  by  a 

Eaesing  vehicle,  snstalnine  injuries  which  caused 
Is  death,  the  trial  court  was  justified  in  find-  . 
lut;  that  he  came  to  his  death  by  an  accident 
which  arose  out  of  and  in  tiie  course  f>f  his 
employment 

Appeal  from  Supreme  Court 

Action  by  Catherine  Zabriskte,  executrix, 
etc.,  of  John  H.  Zabrlskle,  deceased,  against 
the  Erie  Railroad  Company.  From  a  Judg- 
ment of  the  Suprone  Court  (88  AtL  824),  af- 
firming a  jndgmoit  tbe  common  pleaa  tot 
plolittlff,  defendant  appeals.  Affirmed. 

Collins  &  Cortiin,  of  Jersey  City,  for  appel- 
lant Charles  B.  Dunn,  of  Faterson,  for  re- 
spondent 

PARKER,  J.  This  case  aroee  under  the 
Workmen's  Compensation  Act  of  1911.  The 
question  raised  la  the  usual  one,  viz.:  Wheth- 
er the  deceased  came  to  Ms  death  by  reason 
of  an  accident  arising  out  of  and  in  the 
course  of  bis  wployment  There  Is  no  ques- 
tion whatever  but  that  the  deceased  was 
Idlled  by  an  accident,  but  the  appellant  in- 
sists that  the  accident  did  not  arise  out  of 
the  employment,  nor  did  It  arise  in  the  course 
of  the  employment,  and  the  question  before 
the  Supreme  Court  was  whether  there  was 
any  evidence  before  the  trial  court  to  justify 
such  a  finding.  If  there  was  such  evidence, 
the  finding  of  the  court  of  common  pleas  is 
conclusive.  Sexton  v.  Newark  District  Tele- 
graph Ca,  84  N.  J.  Law,  85,  86  Atl.  461,  af- 
firmed 91  Atl.  1070;  Brjant  v.  FIssell,  84 
N.  J,  Law,  72,  86  AtL  468.  The  Supreme 
Court  seems  to  have  gone  a  atep  further  and 
to  have  made  substantially  Its  own  finding 
upon  the  evidence.  This  was  unnecessary, 
but,  as  it  necessarily  Included  a  finding  that 
there  was  evidence  to  support  the  finding  of 
the  trial  court,  which  is  sufi3cient  for  an 
affirmance,  we  do  not  concern  ourselves  with 
the  facts  further  than  to  ascertain  whether 
there  was  .evidence  in  the  case  which  the 
trial  court  was  entitled  to  take  hold  of  as  the 
basis  for  Its  finding  of  fact  as  above. 

The  opinion  of  the  Supreme  Court  does 
not  state  the  evidence  with  entire  accuracy. 
The  deceased  was  not  obliged  to  cross  the 
railroad,  nor  was  he  injured  because  of  so 
crossing  it,  but  the  accident  occurred  In  this 
way:  The  tracks  of  the  defendant,  Erie 
Railroad  Company,  run  through  Faterson 
from  north  to  south,  crossing  Market  street, 
which  runs  east  and  west  The  Faterson 
station  of  the  appellant  was  In  the  south- 
westerly angle  formed  by  Market  street  and 
the  said  tracks.  The  Morris  Beef  Building, 
where  the  deceased  was  regularly  employed 
by  the  api>ellant  as  a  carpenter,  was  in  the 
northwesterly  angle  of  Market  street  and  the 
railroad,  and  consequently  the  deceased,  in 
order  to  reach  the  station,  had  to  cross  not 
the  railroad,  but  Market  street^  which  vac 
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a  sabllc  highway  and  the  principal  artery 
of  traffic  in  Paterson.  Tbere  was  no  toilet 
In  the  Morris  Beef  Building,  and  of  course 
the  defendant's  employfts  had  to  go  some- 
where to  satisfy  the  calls  of  nature.  Appar- 
ently the  moat  convenient  place,  and  the  place 
where,  as  the  trial  court  was  justified  by  the 
evidence  in  finding,  they  had  been  for  some 
time  accustomed  to  going,  was  the  men's 
toilet  room  in  defendant's  railroad  station 
across  Market  street.  There  was  evidence 
that  this  was  the  only  place  that  they  had 
to  go  to,  and  that  for  a  year  or  more  prior 
to  the  accident  It  was  the  habitual  practice 
of  defendant's  employes  working  In  the  Mor- 
ris Beef  Building  to  use  the  station  toilet  for 
their  personal  needs.  At  the  time  of  the  acci- 
dent, the  deceased  was  on  his  way  from  the 
Beef  Building  across  Market  street,  and 
bound  for  the  station  toilet,  when  he  was 
struck  by  an  east-bound  automobile  on  Mar- 
ket street,  and  thrown  or  carried  over  on 
the  railroad  track,  where  he  was  again  struck 
by  a  north-bound  train  thqt  "was  just  start- 
ing from  the  station.  This  occurred  about 
11  a.  m. 

There  can  be  no  doubt  that  the  trial  court 
was  fully  justified  In  finding  that  the  accident 
occurred  in  the  course  of  the  employment  of 
the  deceased;  that  It  took  place  during  the 
regular  working  hours  and  while  he  was  an- 
swering a  call  of  nature,  wtilch  la  liable  to 
occur  at  any  time.  It  was  argued  that  he 
was  not  doing  his  employer's  work  at  the 
time,  but  there  Is  little  or  no  force  in  this, 
for  In  the  end  it  Is  as  Important  to  tbe  em- 
ployer as  to  tbe  employe  that  the  Tatter  may 
do  his  work  without  unnecessary  physical 
inconvenience.  The  trial  court  was  also  jus- 
tified in  finding  upon  the  evidence  adduced 
that  the  accident  arose  out  of  the  employ- 
ment The  dlfi!lculty  in  the  case  arises  from 
the  fact  that  the  place  where  the  deceased 
was  struck  was  a  public  street,  and  that  he 
was  struck  by  an  Independent  agency,  to  wit, 
an  automobile  driven  by  a  stranger  and  law- 
fully, in  said  street  Hence  It  is  argued  that 
the  deceased  was  not,  and  could  not  have 
been,  Injured  by  any  cause  for  which  tbe 
master  was  responsible,  or  to  which  he  was 
subjected  by  the  conditions  of  his  employ- 
ment But  we  consider  this  argument  also 
to  be  without  support.  It  Is  not  only  conceiv- 
able, but  It  Is  a  matter  of  dally  occurrence, 
that  employes  are  required  to  do  their  work 
under  conditlona  which  render  them  liable 
to  injury  by  outside  agencies.  It  Is  only  nec- 
essary to  cite  the  case  of  Newark  Paving  Co. 
V.  Klotz,  91  Atl.  91,  recently  afiSnned  here  <m 
the  opinion  of  the  Supreoie  Court,  where  the 
place  of  work  of  the  deceased  was  In  a  public 
street,  and  dnrlns  working  hours,  while  wait- 
ing for  his  work  to  begin,  or  attending  to 
some  incidental  matters  in  the  Interim, 
Klotz  was  struck  by  a  trolley  car  and  killed. 
,  It  was  there  held  that  the  accident  arose  out 
of  and  In  the  course  of  his  employment ;  and 
the  only  ground  for  claiming  the  existence  of 


a  distinction  between  that  case  and  the  case 
at  bar  Is  that  In  the  Klotz  Case  the  deceased 
was  at  the  place  where  he  had  to  do  his  work, 
and  In  the  present  case  the  deceased  Jiad  left 
the  place  where  he  actually  worked  and  was 
on  his  way  to  a  convenience.  The  distinction 
Is  unsubstantial ;  for  If  the  trial  court  found, 
as  it  evidently  must  have  found  and  was 
entitled  to  find,  that  by  reason  of  the  lack  of 
proper  appliances  In  the  Morris  Building  and 
tbe  consequent  necessity  of  going  elsewhere 
— a  condition  for  which  the  employer  was, 
of  course,  responsible — the  practice  had 
arisen  and  been  in  force  for  an  extended 
period  of  workmen  resorting  to  the  only 
place  available,  to  reach  which  they  were 
necessarily  obliged  to  cross  a  public  street, 
and  that  this  practice  was  known  and  as- 
sented to  by  the  employer  (Dlerkea  v.  Hanx- 
horst  Land  Co.,  80  N.  J.  Litw,  369,  79  Atl. 
361,  34  L.  R.  A.  (N.  S.)  693,  83  N.  J.  Law, 
623,  83  Atl.  911,  the  workman  was  as  much 
obliged  by  the  conditions  of  his  employment 
to  be  where  he  was  at  the  time  when  he  was 
struck  as  If  he  had  been  a  laborer  tamping 
paving  blocks  in  the  middle  of  the  street. 
Viewed  in  tliis  aspect,  the  danger  was  one 
which  in  the  language  of  the  cases  was  pecu- 
liar to  the  employment,  in  that  the  absence 
of  proper  fticllitlea  at  the  shop  and  tbe  neces- 
sity of  crossing  the  street  to  reach  them  gave 
rise  to  it  It  was  not  the  danger  of  an  ordi- 
nary member  of  tbe  public  crossing  a  street 
on  his  own  business,  but  was  the  subjection 
of  the  employe  to'  that  danger  by  the  condi- 
tions of  his  employment  The  fact  that  the 
accident  may  have  been,  and  probably  was, 
due  to  the  negligence  of  the  driver  of  the  au- 
tomobile, and  perhaps  also  to  the  contribatoc7 
negligence  of  tbe  deceased,  tends  to  dloud 
the  issue,  but  does  not  differentiate  the  sitaa- 
tlon  from  that  of  any  Workman  who  Is  re- 
quired In  the  performance  of  his  work  to  go 
Into  a  dangerous  place  and  Incur  the  dangers 
connected  with  that  place. 

Tbere  were,  therefore,  two  concurring 
causes  of  the  accident;  namely,  the  aut<Hno- 
blle  and  the  necessity  of  crossing  the  street, 
for  the  latter  of  which  the  employer  was  re- 
sponsible. In  this  asp&ct  the  case  resembles 
the  case  of  In  re  McNlcol,  215  Mass.  407,  102 
N.  E.  697,  where  deceased  was  put  to  work 
next  or  near  to  a  fellow  workman  who  was 
known  to  the  employer  to  be  addicted  to  drink 
and  was  ugly  when  in  his  cnps.^  While  de- 
ceased was  at  work,  this  man,  being  drunk, 
attacked  and  killed  him,  or  Injared  blm  so 
that  he  died,  and  tbe  Supreme  Court  of 
MasBachasetts  h^d  that  the  injury  arose  oat 
of  and  In  tbe  course  of  the  employment,  pot- 
ting its  decision  upon  tbe  causal  connection 
between  the  Injury  of  flie  deceased  and  tbe 
conditions  nnder  wbldi  the  defi»idant  re- 
quired him  to  work.  In  the  langnage  of  tbe 
Massachusetts  court,  the  act  of  the  automo- 
bile driver  and  the  conditions  of  employment 
that  required  the  deceased  to  cross  a  street 
were  contribntlug  proximate  causes,  the  lat- 
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.  tier  of  wfaltdi  vas  an  actual  risk  of  the  em- 
ploTment. 

The  case  of  Pearce  v.  SouthweBtern  Rail- 
way Co.  [1899]  2  W.  C.  G.  152,  is  relied  on 
bj  counsel  for  ai^ieUant  That  case  was  af- 
flnned  In  tlie  Court  ot  Appeals,  bat  the  af- 
fiimance  was  placed  upon  a  ground  quite 
different  from  that  taken  by  the  court  below; 
and  in  ElUott  v.  Bex  [1904]  6  W.  0.  C.  27, 
the  court  refused  to  follow  the  Pearce  Case, 
and  sustained  an  award  in  favor  of  a  work- 
man injured  while  coming  fnnn  the  toilet 
daring  the  dinner  hoar. 

Our  ctmclUBlon  is  that  the  evidence  sustain- 
ed a  finding  by  the  trial  court  that  the  acci- 
dent arose  botti  out  of  and  in  the  course  of 
the  emplf^ment  of  deceaaed,  and  that  the 
Judgment  of  the  Supxeme  Court  aArming 
the  Judgment  of  the  common  pleas  should  in 
turn  be  affirmed. 


STATE  T.  KUBASZEWSKI.     (No.  131.) 

iConrt  <tf  Errm  and  Appeals  of  New  Jersey. 
Nov.  16,  1814.) 

1.  CaziaKAi.  Law   (|  1036*}-^fsal— Paa- 

BENTIHO  QUBBTIONB  IN  LOWBB  COUBT— OB- 
JECTIONS TO  Evidence. 

Wbere  the  (lefendaat  did  not  object  to  oral 
testimony  as  to  statements  made  by  him  at  a 
time  when  he  signed  a  written  cunfession  as 
Dot  being  the  best  evidence,  and  did  not  call  on 
the  state  to  offer  the  written  confession,  be  cao- 
oot,  on  appeal,  raise  the  question  that  the  writ- 
ten confession  was  the  best  evidence. 

[Ed.  Note.— For  other  cases,  see  Orimiaal 
Uw,  Cent.  Dig.  »  1631-1640,  268»-2641 ;  Dec. 
Dij.  I  1036.*] 

■i  Cbiuxnal  Law  (|  69e*>— Triai>-Rkcep- 
TioN  OF  EviDBNCB— Motion  to  Strike. 
Where  a  witness  for  the  state,  who  had 
qaestioned  the  defendant  concerning  the  crime 
tlirough  an  interpreter,  stated  without  objection 
in  reply  to  several  questions,  among  them  some 
asked  by  defendant's  connsel,  that  the  inter- 
preter said  something  to  the  defendant,  and  the 
defendant  "shook  his  oead,  'Yes,' "  a  motion  that 
all  such  testimony  be  stncken  as  a  conclusion 
drawn  by  the  witness  from  the  acts  of  the  de- 
fendant was  made  too  late. 

[Ed.  Note.— For  other  cages,  see  Criminal 
Law.  Cent  Dig.  H  1639-1644;   Dec  Dig.  { 


3.  Cbiuinal  Law  (8  1036*)  —  Appeal  —  As- 
siGNWENTS  OP  Ebbor— Permitted. 

Wbere  testimony  was  given  by  a  witness 
for  tile  state  in  answer  to  questions  to  which  no 
objection  was  made,  but  which  defendant  there- 
after asked  to  have  stricken,  it  cannot  be  as- 
signed as  error  that  the  court  "permitted**  the 
testimony  to  be  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {S  1631-1640,  263&-2641 ;  Dec. 
Dig.  S  1036.*] 

4.  CaiiaNAi.  Law  (|  696*)- Reckption  of 
Evidence—Motion  to  Stbikb — Testihont 
Pabtlt  Competent. 

A  motion  to  strike  out  all  the  testimony  of 
a  witness  for  the  state,  some  of  which  testimony 
was  competent,  was  properly  denied. 

[Ed.  Note.— For  other  cases,  ass  Orlmlnal 
Law,  Cent.  Dig.  U  1689-1644;  Dec:  Dig.  { 
696  *] 


5.  Cbiutnal  Law-  Q  606*)— REOBFTioir  of 

EviDENCE~-MonoiV  to  Stbikb— Stateubht 

OF  Reason. 

It  was  not  error  to  refuse  a  motion  to 
strike  the  testimony  of  a  witness  for  the  prose- 
cution, where  no  reason  for  such  action  was 
stated. 

lEd.  Note— For  other  cases,  see  Criminal 
Law  Cent  Dig.  SI  1639-1644;  Dec  Dig.  f 
696.*] 

6.  CaiuxiTAX.  Law  (|  696*1- Reception  or 
Evidence— Motion  io  Stbikb— Evidence 
Pabtxt  Competent. 

Where  a  witness  bad  described  in  detail 
the  dumb  show  of  the  defendant  when  asked 
how  he  killed  his  wife,  and  had  testitied,  among 
other  things,  that  defendant  nodded  his  head  to 
indicate  "Yea,"  and  held  up  fuur  fingers  when 
asked  how  many  shots  be  nred,  and  also  wrote 
something  on  a  piece  of  paper,  a  motion  to 
strike  oat  all  of  the  testimony,  except  the  nod- 
ding of  the  bead  and  the  indicating  with  the 
tour  fingers,  as  baaed  wholly  on  a  conclusion, 
was  too  broad  and  was  properly  refused,  even 
if  it  was  a  statement  of  a  conclusion  that  the 
nodding  of  the  head  meant,  "Yes." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1630-1644;  Dec  Dig.  1 
606.*] 

7.  Gbiuinai.  Law  ({  1129*)  —  Appeal  —  As- 

EnaNMENTB  OF  EbBOR— NECESSITY. 

An  attack  in  defendant's  brief  upon  a  part 
of  the  court's  charge  will  not  be  considered, 
where  it  was  not  assigned  as  error  or  as  a 
cause  for  reversal. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cebt  Dig.  U  2964-m4;  I>ec  Dig.  1 
1120.*] 

8.  Cbihinai.  IjAw   (I  1120*)— Afpkazt— Aa- 

nONUENTB  OT  EbBOB— BBASON  BOB  ObJSO- 
TION. 

An  assignment  of  error  to  the  calling  of  a 
witness  by  the  prosecution  in  rebuttal  will  not 
be  considered,  where  the  objection  at  the  trial 
was  that  the  state  was  attempting  to  contradict 

its  own  witness. 

[Ed.  Nolie.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S$  2954-2964;  Dec  Dig.  { 
1129.*] 

9.  Witnesses  (S  400*)— Impeaohioent  of  Own 
WiTN  Esa— Contra  Di  cTio  n  . 

In  a  criminal  prosecution,  the  state  may 
contradict  its  own, witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.      1268.  1269;  Dec.  Dig.  {  400.*] 

10.  Homicide  (J307*>—Instbuctions— Intent 
TO  Kiix. 

On  a  trial  for  marder  in  the  first  degree, 
requested  charges  that  defendant  could  not  be 
convicted  of  any  crime,  unless  be  had  a  specific 
design  to  kill,  and  that,  to  convict  accused  of 
murder,  a  premeditated  design  to  take  life  !s 
essential,  are  erroneous,  since  a  killing  with 
intent  to  inflict  grievous  bodily  barm  is  murder 
in  the  second  degree,  and  a  killing  in  the  heat  of 
passion  with  no  intent  to  take  life  is  manslaugh- 
ter, both  of  which  offenses  are 'Included  in  Uie 
charge  of  marder  In  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SI  e?»-fl41;  Dec.  Dig.  |  307.*] 
Garrison  and  Ealiscb,  JJ.,  dissenting. 

Error  to  Court  of  Oyer  and  Terminer,  Es- 
sex County. 

Adolph  Kubaszewskl  was  convicted  of  mur^ 
der  in  the  first  degree,  and  be  brings  error. 

AtHrmed. 
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Frank  M.  McDermlt,  of  Newark,  for  plain- 
tUf  In  error.  Lonla  Hood,  Pr<wecutor  of  the 
Pleas,  and  Andrev  Van  Blarcom,  Asst  Prose- 
cutor of  the  Pleas,  both  of  Newark,  for  the 

State; 

.  PARKEB,  J.  The  plaintiff  In  error  was 
convicted  of  murder  In  the  first  degree.  The 
state's  case  was  that  he  had  shot  and  killed 
his  paramour  because  she  had  determined  to 
leave  hlm  and  go  back  to  her  husband,  and 
that  be  th^  attempted  to  commit  suicide. 
On  the  part  of  the  defense  It  was  claimed 
that  she  had  tried  to  shoot  him,  and  that  he 
shot,  If  at  ail,  in  self-defense.  The  entire 
record  is  certified  under  section  136  of  the 
Criminal  Procedure  Act  (2  Comp.  St  1910,  p. 
1863),  with  specification  of  causes  for  re- 
versal and  separate  assignments  of  error. 
The  state's  case  rested  in  large  measure  on 
an  alleged  confe^lon  taken  down  by  an  of- 
ficer throng  an  interpreter,  while  defendant 
was  under  treatment  at  the  hospital.  He 
bad  a  bullet  wound  back  of  one  ear,  and  it 
was  claimed  on  Ms  behalf,  and  testified  to  by 
witnesses,  that,  at  the  time  the  paper  was 
written,  he  was  unable  to  talk.  He  signed 
the  confession,  but  It  was  not  put  In  evidence, 
though  marked  for  identification.  Instead, 
the  state  called  the  officer  that  wrote  it  to 
testify  to  tlie  manner  in  which  he  and  the 
interpreter  communicated  with  the  defend- 
ant, and  the  Interpreter  to  testify  what  he 
asked  defendant  and  what  statements  defend- 
ant made  to  bim.  Many  of  defendant's  an- 
swers were  merely  nods  and  shakes  of  the 
head. 

[1]  It  Is  now  strenuously  argued  that  the 
written  confession  was  the  beat  evidence  of 
what  the  prisoner  stated,  and  that  the  state 
should  not  have  been  allowed  to  put  In  oral 
evidence  of  the  interview  and  withhold  the 
writing.  There  Is  substantial  authority  for 
the  proposition  that  the  writing  Is  the  best 
evidence  (Bish.  New  Pro.  i  1260), 

though  elsewtere  it  Is  said  that  when  the 
question  Is  not  as  to  the  contents  of  the  writ- 
ing, but  what  the  party  said,  oral  proof  is 
not  objectionable  (Wlgm.  Er.  1 1243).  We  are 
not  called  on  to  decide  the  point,  because  at 
no  stage  oX  the  trial  did  defendant's  counsel 
call  on  the  state  to  offer  the  writing  or  ob- 
ject to  Its  retention,  or  object  to  the  oral 
evidence  as  not  tbe  best,  althongh  it  appear- 
ed at  tlie  outset  that  there  was  a  writing. 
Neither  tUd  he  move  to  strike  out  the  oral 
evidence  because  the  writing  was  withheld. 
Consequently  there  to  in  this  respect  no  rul- 
ing or  action  of  the  trial  court  of  which  de- 
fendant can  avail  himself  here.  State  v. 
Hummer,  81  N.  J.  Law,  430,  67  Atl.  294. 

[2]  It  is  further  argued  that  tbe  trial  court 
"erred  In  permitting  tbe  witness  Kass  [who 
took  down  the  written  statement]  to  testify 
to  conclusions  and  deductions  as  to  what 
plaintiff  in  error  meant  to  say  by  his  ac- 
tions and  motions,  when  Interrogated  by  said 
witness,  for  the  purpose  of  getting  a  coufea- 


slon  from  hlmT  on  the  occadon  already  al- 
luded to.  The  witness  several  times  stated 
in  his  testimony  that  the  Interpreter  said 
something  In  another  language  to  the  prison- 
er, and  tiiat  the  prisoner  "shook  his  head, 
•Yes.' "  The  state  had  to  call  both  the  scribe 
and  the  interpreter,  In  order  to  cover  the 
point  that  the  prisoner's  statement  was  cor- 
rectly  translated  and  put  down  as  translated. 
State  V.  Abbatta,  64  N.  3.  Law,  658,  47  Atl. 
10 ;  State  v.  Banusik,  84  N.  J.  Law,  640,  64 
Atl.  094.  Kass  was  called  first  and  the  in- 
terpreter afterwards.  It  was  objected,  liefore 
KasB  testified  to  what  was  said,  that  the  In- 
terpreter ought  to  testis  first;  Irat  this  was 
a  mere  question  of  order  of  proof,  and  is  not 
now  argued.  Kass  then  testified  as  stated, 
apparently  without  objection.  Extracts  from 
bis  testimony,  with  the  accompanying  col- 
loquy, follow: 

Tbe  Court:  Did  yon  tell  bim  something  or 
did  be  (tbe  interpreter)  tell  him  something 
while  he  held  the  paper  in  his  hand?  Witness: 
I  had  the  paper  in  my  hand  and  read  off  what 
I  bad  wrote.  The  Interpreter  Jtronld  tell  bim 
something,  and  then  would  tell  me  to  go  ahead. 
I  then  went  on  so  until  I  had  finished  what  I 
bad  wrote  down,  and  the  interpreter  asked  him 
something  again,  and  be  shook  his  head,  "Yes." 
Then  I  had  the  Interpreter  speak  to  bim  in  his 
own  language  and  ask  him  whe^er  that  state- 
ment was  right,  and  be  said,  "Yes"— lie  shook 
his  bead,  "Yes.*' 

Further  on: 

Mr.  McDermit:  Did  he  say,  "Yes,**  or  jost 
■hook  bis  headV  Witness:  Shook  hia  head. 
Mr.  McDermit:  Just  shook  his  head?  Wit- 
ness: Yes,  sir.  I  then  asked  bim  would  he  be 
willing  to  sign  this?  He  shook  his  head.  "Yea." 
The  Court:  Shook  his  head  how?  Witnen: 
Yes  [indicating  yes].  Q.  Go  ahead.  A.  He 
raised  himself  up  as  far  as  he  could  an  the  cot 
and  onto  one  of  the  iron  Iwards  that  they  have 
for  the  record  of  the  patients  at  the  hospital; 
this  was  laid  on  it,  and  he  signed  his  name  to  It. 

At  the  conclusion  of  this  testimony,  coun- 
sel interposed  as  follows: 

Mr.  McDermit:  Now,  if  the  court  please,  at 
this  time,  I  ask  that  all  the  evidence,  questions, 
and  answers  be  stricken  out  concerning  tbe 
sbakiof;  of  this  man's  head  (the  defendant's 
head)  in  the  hospital,  to  sUtements  read  from 
some  paper  through  the  interpreter,  and  the  in- 
terpreter in  turn  asking  some  questions  of  tlie 
defendant— asking  him  something.  The  Coart: 
Motion  denied. 

To  which  ruling  exception  was  allowed. 

[1-S]  It  wiU  be  observed  that  counsel  after 
interpoiring  hla  own  qaestlons,  as  to  the  meth- 
od of  communication,  dnzing  the  direct  exam- 
ination at  the  witness,  wafted  until  the  con- 
clusion of  this  branch  of  Us  testimony  before 
raising  any  obJecUon.  His  protest,  therefore, 
came  too  late.  Moreover,  the  asrignments 
of  error  invoked  alteged  that  tbe  court  "per- 
mitted" Kass  to  give  this  testimony,  which 
was  not  the  case.  State  v.  Hummer,  supra. 
Again,  the  motl<m  atta<!ked  all  of  Kass*  tes- 
timony, some  of  which  ms  nndenlshly  com> 
potent  Still  farther,  no  reason  was  advanc- 
ed why  tl»  testimony  ought  to  be  struck 
out  We  find  no  error,  therefore,  properly 
before  us  in  this  respect 

[SJ  On  the  same  theory  the  testimony  of 
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Neither  reQnest  was  well  fininded  In  point 
of  law.  Under  the  indictment  for  murder, 
the  prisoner  might  have  been  c<Hivicted  of 
murder  In  the  second  degree  or  of  manslaugh- 
ter ;  and  it  Is  familiar  law  that  a  killing  with 
merely  the  intent  to  do  grievous  bodily  harm 
crastltutes  murder  in  the  second  degree 
(State  T.  Agnew.  10  N.  J.  Law  J.  165,  168), 
while  a  killing  In  the  heat  of  paasion  under 
physical  provocation  and  with  no  intoit  to 
take  life  would  be  manslaughter. 

We  find  no  error  presented  on  the  record, 
and  the  judgment  of  the  Bsaex  Oyer  will 
therefore  be  afflnaed. 

QA&BISON  and  KAUSOH,  JJ.,  dissent 


the  Interpreter  Okradnski  is  attacked ;  i.  e., 
because  in  describing  a  nod  of  the  bead  as 
meaning,  "Yes,"  and  a  shake  as  meaning, 
"^'o,"  he  was  testifyii^  to  a  conclusion.  It 
may  well  be  doubted  whether  any  possible 
harm  could  have  come  of  this  characterizing 
moUous  of  the  head  by  way  of  assent  and 
dissent,  the  meaning  of  which  is  a  matter  of 
common  knowledge;  but,  to  be  on  the  safe 
side,  the  court  twice  struck  out  answers  of 
this  character  under  objection.  On  the  third 
and  last  occasion,  the  motion  was  to  strike 
out  the  whole  of  a  long  answer  as  "based 
wholly  upon  a  conclusion,  outside  of  the 
nodding  of  the  head  and  the  indicatlttg  of 
the  four  fingers."  This  motion  was  too 
broad,  as  only'  part  of  the  answer  was  based 
on  a  conclusion.  The  witness  described  in 
detail  the  dumb  show  of  the  prisoner  when 
asked  how  he  killed  his  wife,  and  testified 
among  other  Uiings,  not  only  that  the  prison* 
er  nodded  his  head,  and  held  np  four  fingers 
In  response  to  the  question  how  many  shots 
be  fired,  bat  that  he  wrote  some  information 
<m  an  envelope  that  had  been  afterwards 
lost  The  court  reserved  its  ruling  until 
proper  proof  of  the  loss  of  the  envelope  was 
made,  and  then  denied  the  motion  to  strike 
out  Assuming  that  this  motion  was  direct- 
ed to  all  the  answer,  except  the  nods  and  the 
four  fingers,  It  still  embraced  the  writing 
and  the  witness'  description  and  iUustra* 
tion  of  the  defendant's  motions  and  actions, 
open  all  which  ^the  jury  could  put  their  own 
construction,  and  which  were  pn^>er  to  sub- 
mit to  them.  The  court  was  therefore  Jnstl- 
fled  in  refusing  to  strike  out  the  answer. 

(7]  Proceeding  with  the  brief  of  counsel 
(tfaere  was  no  oral  argument),  we  find  an  at- 
tack on  part  of  the  charge,  consisting  of  a 
conwient  on  the  evidence,  as  to  which  it  Is 
necessary  to  soy  only  that  it  Is  not  assigned 
for  error  or  as  a  cause  for  rereraaL 

[t,  I]  The  calling  of  a  witness  named  Ham- 
ilton in  rebuttal  is  argued  under  an  ta^ea- 
ment  of  error.  But  we  find  there  was  no 
objection'  at  the  trial  to  the  rebuttal  feature 
at  his  testimony,  but  the  complaint  was  that 
tbe  state  was  contradicting  its  own  witness; 
something  it  had  evmr  right  to  da  Skell- 
ioger  V.  Howell,  8  N.  J.  Law,  310;  Ingersoll 
T.  EngUsh,  66  N.  J.  Law,  46S,  40  Atl.  737 ; 
Uoeblua  r.  WUllaim,  84  N.  J.  Law,  540,  87> 
AtL  73. 

[If]  Finally  it  la  dalmed  that  the  court 
erred  in  refusing  to  chai^  two  requests,  as 
foltows: 

(1)  That  the  defendant  cannot  be  convicted 
of  any  oGfense  nnless  the  jury  find  from  the 
evidence  thnt  the  accused  had  a  specific  desi^ 
to  effect  the  death  of  the  deceased.  The  jury 
mnst  find,  beyond  a  reasonable  doobt,  that  such 
Was  tbe  defendant's  spedfic  design. 

(2)  That,  to  convict  the  accused  of  murder, 
one  kind  oi  malice  is  essential,  viz.,  premeditat- 
ed "dpsien  to  take  life.  No  other  quality  of 
■nalice  is  rafficient,  and  this  kind  of  malice 
must  be  proved  affirmatively  to  the  satisfaction 
of  tbe  jury,  beyond  a  reasonable  doubt. 


BOLTON  V.  BOLTON. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 
Nov.  16,  1014.) 

(ByJJahut  hv  the  Court.) 

1.  DivoRCB  (8  331*)— Dkcwb  fob  Aijmoht— 
"Pinal  JuDawEnr" — Fobbion  Juoommt— 

■  Full  Faith  amd  Osdit. 

y  The  decree  made  by  a  court  of  a  sister  state, 
nJjudging  alimony  to  a  wife  payable  In  future 
installments,  is  a  final  judgment  entitled  to  tbe 
protection  of  tbe  fall  faith  and  credit  clause  of 
die  federal  Constitution  as  to  all  past-due  in- 
stallments, unless  the  right  to  the  alimony  is 
so  within  the  discretion  of  the  court  rendering 
tbe  decree  that  it  does  not  vest  in  the  beaefi- 
oiary,  even  in  the  absence  of  the  exercise  of  any 
discretionary  power  which  the  court  may  have 
to  annul,  vary,  or  modify  the  decree.  > 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  H  S41.  842;  Dec.  Dig.  |  33l.» 
.  For  other  deflnitlais,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Decree  or  Judg- 
ment.] 

2.  Constitutional  Law  (8  110*)  —  Viwrin 
RionTs— Decree  fob  Alimony. 

/-  A  decree  for  future  alimony  payable  in  in- 
stallments, and  which  the  court  may  subsequent- 
ly annul,  vary,  or  modify  upon  due  notice  to  all 
parties  interested,  confers  a  vested  right  in  the 
beneSciary  to  all  installments  that  have  become 
due.  which  cannot  be  annulled,  varied,  or  modi-  . 
fied  aa  to  them^  ^  ^. 

[Ed.  Note.— For  other  eases,  see  Constitutional 
L^w.  Cent  Dig.  H  264-268;  Dec.  Dig:  1 110.*] 

3.  DivoBCB  (i  331*)— Decree  fob  Alxuont— 
Bionr  TO  MoDirr  —  Past-Dub  Instaix- 
MENTB— Full  Faith  and  Credit. 

y*Fh(i  ftatute  of  the  state  of  New  York  au- 
thorizing the  court  to  make  directions  concern- 
ing the  allowance  of  alimony,  with  power  at  any 
time  after  final  jodgment  to  annul,  vary,  or 
modify  such  judgments,  confers  no  retroactive 
power  to  alter  the  judgment  as  to  past-due  in- 
stallments, and  the  annulment,  variation,  or 
modification  can  only  affect  installments  which 
have  not  fallen  due,  and  such  decree  as  to  past- 
due  installments  is  a  final  decree,  entitled  to  the 
benefit  of  the  full  faith  and  credit  clause  of  the 
federal  Constitution. 

[Ed.  Note.— For  otiier  cases,  see  Divorce, 
Cent  Dig.  |8  841,  842 ;  Dec.  Dig.  |  331.*] 

Appeal  from  Supreme  Court 

Action  by  Tillle  J.  Bolton  against  James  H. 
Bolton.   From  judgment  for  plaintiff  (89  AtL  . 
1014),  defendant  appeals.  Affirmed. 
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Clarence  ZL  Case,  of  Somwllle,  tor  appel- 
lant. Collins  ft  Corbin,  of  Jeca^  Cltr.  for 
appellee. 

BERGEN,  J.  By  the  decree  of  the  Sn- 
preme  Court  of  the  state  of  New  York,  the 
plaintiff  was  granted '  an  absolute  divorce 
from  her  husband,  the  defendant,  and  by  the 
same  decree  it  was  adjudged  that  the  defend- 
ant pay  the  plaintiff  the  sum  of  $125  month- 
ly, for  her  support  and  maintenance;  such 
payments  to  be  made  on  the  Ist  day  of  each 
month,  beginning  with  August  1,  1911.  The 
defendant  made  such  payments  to  and  Includ- 
ing November  1,  1911,  and  thereafter  refused 
to  make  them,  whereupon  the  plaintiff  brought 
her  Bvlt  In  the  Supreme  Court  of  this  state 
to  recover  past-due  Installments  which  bad 
accrued  on  the  decree  between  December  1, 
1911,  and  November  1,  1913;  the  summons 
being  tested  November  10,  1913. 

The  defendant  in  his  answer  admitted  the 
making  of  the  decree  by  the  Supreme  Court 
of  the  state  of  New  Tork,  as  well  as  ncmpay- 
ment  of  the  InstaUments  of  alimony  tiiereby 
adjudged,  as  set  out  in  plaintiff's  complaint, 
bot  set  up  two  defenses:  (a)  That  the  de- 
fendant had  been,  on  February  28,  1913,  ad- 
judged a  bankrupt,  and  that  all  of  the  ali- 
mony which  bad  accrued  prior  to  that  date 
became  the  property  of  her  trustee  in  bank- 
ruptcy, and  was  therefore  not  recovnable  by 
ber;  (b)  that  the  decree,  the  basis  of  plain- 
tiff's action,  was  not  final  in  the  state  where 
made,  bat  was  there  subject  to  annulment, 
variation,  or  modification,  and  therefore  the 
complaint  disclosed  no  cause  of  action.  The 
plaintiff  moved  before  a  justice  of  the  Su- 
preme Court  of  this  state  to  strike  ont  the 
answer,  who  after  argument  determined: 
First,  that  all  of  the  installments  which  were 
past  due,  when  the  petition  in  bankruptcy 
was  filed,  belonged  to  the  trustee  in  bank- 
ruptcy, and  as  to  that  part  of  plaintiff's  claim 
she  could  not  recover;  second,  that  the  de- 
cree was  not  such  a  final  judgment  as  to  be 
within  the  full  faith  and  credit  clause  of  the 
federal  Constitution;  third,  that  the  decree 
was  evidential  of  the  amount  due,  no  claim 
of  payment  or  change  In  the  decree  being 
claimed,  and  "a  sound  public  policy  should 
prompt  this  court  to  aid  the  courts  of  New 
York  In  the  enforcement  of  a  decree  whose 
propriety  Is  In  no  way  questioned."  The 
court  thereupon  ordered  a  judgment  entered 
in  favor  of  the  plaintiff  for  the  installments 
of  alimony  which  bad  accrued  subsequent  to 
the  petlUon  In  bankruptcy  and  prior  to  the 
bringing  of  the  suit,  and  denied  recovery  as 
to  the  past-due  and  unpaid  tostallments  ac- 
cruing prior  to  the  bankraptt^.  The  deftod- 
ant  appeals  from  th«  judgment  thns  entered 
against  bim.  Wbetber  alimony  awarded  the 
wife  fbr  support  and  maintenance  Is  an  as- 
set subject  to  be  taken  by  ber  trustee  in 
bankruptcy  we  do  not  pass  on,  because  the 


wife  has  not  appealed  from  the  adjudication 
against  her  on  that  branch  of  the  case. 

[1  -3]  We  do  not  agree  with  the  determina- 
tion of  the  court  below  that,  althou^  the  de- 
cree of  a  court  of  a  foreign  jurisdiction  is 
not  such  as  to  entitle  It  to  full  faith  and 
credit  In  this  state,  it  may  nevertheless  be 
used  as  conclusive  evidence  of  the  amonQt 
due.  In  aid  of  the  enforcemoit  of  a  decree 
of  a  sister  state,  for  that  would  give  it  a 
part,  at  least,  of  the  qualifications  of  a  judg- 
ment entitled  to  full  faith  and  credit;  It  ei- 
ther possesses  such  qualiflditions,  or  it  la  not 
conclusively  evidential  of  the  fact  It  is  sup- 
posed to  prove,  and  which  the  court  assumed 
It  did  conclusively  prove,  otherwise  the  Jadg- 
ment  ordered  had  no  support  In  addition 
to  this,  the  proceeding  In  this  state  Is  not  to 
aid  the  state  of  New  York  in  enfOTclng  its 
decree  here,  either,  by  execution,  sequestra- 
tion, or  by  any  other  method  of  legal  enforce- 
ment The  proceeding  under  review  Is  an  ac- 
tion by  the  plaintiff  against  the  defendant  to 
recover  money  claimed  to  be  due,  and,  if 
plaintiff  recovers,  she  will  have  a  new  Judg- 
ment enforceable  according  to  the  law  of  this 
state.  The  judgment  upon  wtaidi  plaintiff 
relies  Is  only  evidence  that  ber  demand  has 
been  established  in  the  eonrts  of  the  state  of 
New  York,  and  if  properly  recovo^d  in  a 
conrt  having  jurisdiction  ot  the  penaa  and 
subject-matter,  whlob  has  not  been  Imposed 
upon  by  fraud,  and  In  which  the  court  has 
acted  fairly  and  without  fraud,  must,  accord- 
iz«  to  the  tedenl  Conatitotion,  be  accepted 
in  a  sister  state  as  conclusive  of  th6  matters 
thereby  adjudicated;  hut,  if  It  lacks  the  nec- 
essai^  attributes  of  such  a  final  and  conidu- 
Blve  judgment,  it  should  not  be  accepted,  on 
any  theory  of  comity  or  public  policy,  as  es- 
tablishing conclusively  any  part  of  the 'mat- 
ters thereby  adjudicated  in  support  of  an  ac^ 
tion  founded  alone  upon  a  decree,  which,  to 
avail  the  plaintiff,  must  be  a  final  and  con- 
clusive adjudication  of  the  amount  due. 

The  rule  laid  down  in  Wlgmore  on  Evi- 
dence, %  1347,  Is  this: 

"If  the  Judgment  is  recoguized  aa  conclusive, 
then  the  plaintiff  offering  it  is  (riven  his  order  to 
enforce  It,  or.  when  it  Is  pleaded  in  bar,  is  de- 
nied an  order  to  enforce  hlB  claim.  If  the  judg- 
ment  is  not  recognized  as  conclusive,  then  an  ac- 
tion or  a  defense  based  on  it  is  rejected,  and 
the  state  of  facta  as  to  the  original  claim  is 
investigated  in  a  practically  distinct  proceeding, 
in  which  the  prior  judgment  plays  no  part,  ex- 
cept in  sometimes  affectmg  the  burden  of  proof." 

We  are  also  of  opinion  that  the  trial  conrt 
tell  into  an  error  in  holding  that  the  decree 
under  consideration  was  not  sach.  a  final  and 
conclusive  judgment  as  to  bring  it  within  the 
fuU  fialth  and  credit  clause  of  the  fbderal 
Constitution  as  to  pastdue  installments  of 
alimony,  and  this  waa  perhaps  doe  to  the 
fsct  that  its  attention  was  not  called  to  the 
case  ot  Sistare  t.  Sistare,  218  U.  S.  1,  30  Sup. 
Gt  682,  M  L.  Ed.  905,  2S  U  R.  A.  (N.  S.)  1068, 
in  which  Chief  Justice  White  distinguishes 
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I^e  T.  Lynde,  ifil  U.  8.  183,  21  Sup.  C7t  I 
5^.  45  L.  Ed.  810,'apoii  which  the  trial  court 
relied,  from  Baitwr  t.  Barber,  21  How.  68S, 
16  L.  Ed.  226.  In  that  case  the  wife  had  R 
deme  which  required  the  bnaband  to  pay  to 
her  in  quarterly  Installments  the  annual  sum 
of  and,  the  defendant  having  defaulted, 
the  wife  brought  suit  to  recover  alimony  past 
due,  and,  having  Judgment  In  the  District 
Court  of  the  United  States  for  the  District 
of  maconsln,  the  husband  appeaW  to  the 
Supreme  Court  of  the  United  States.  The 
decree  was  an  ad^dlcatlon  of  the  Court  of 
Chancery  of  the  state  of  New  Tork,  and  It 
contained  the  proviso  that  the  parties  there- 
to might,-  by  their  Joint  petition,  apply  to  the 
court  to  have  the  decree  modlfled  or  dlBcharf^ 
Gd. .  The  Supr«ne  Court  of  the  United  States 
nlfirmed  the  Judgment>  holding  that  alimony 
decreed  to  a  wife  Is  as  much  a  debt  as  any 
other  Judjcment  for  money  Is.  In  the  Sistare 
Case,  tbe  Chief  Justice  said: 

"When  these  two  cases  are  considered  togeth- 
er, we  think  there  is  no  Inevitable  and  necessary 
conflict  between  them,  and  in  any  event,  if  there 
he.  that  I^nde  v.  Lynde  must  be  restricted  or 
inalified  so  as  to  cause  It  not  to  overrule  tbe 
decision  In  the  Barber  Case.  In  the  first  place, 
in  the  Lynde  Case  no  reference  whatever  was 
made  to  tiie  prior  decision,  and  it  cannot  be  said 
that  such  dedsion  was  overlooked,  becaose  It 
was  referred  to  in  the  opinion  of  the  coart  below 
BDd  was  apreesly  cited  and  commented  upon  In 
die  briefs  of  counsel  submitted  in  the  Ljmde 
Case.  In  the  second  place.  In  view  of  the  elab- 
orate and  careful  nature  of  the  opinion  in  Bar- 
h«  V.  Barber,  of  the  long  period  of  time  which 
had  intervened  between  that  decision  and  the 
decisioQ  in  Lynde  v.  Lynde,  and  the  fact  which 
is  made  manifest  by  decisions  of  the  courts  of 
Isst  resort  of  flie  several  states  that  the  rule  laid 
down  in  ^e  Barber  Case  had  been  accepted  and 
acted  upon  by  tbe  courts  of  the  states  generally 
as  a  fiinal  and  decisive  exposition  of  the  opera- 
tion and  scope  of  the  fnll  faith  and  credit  clause 
as  applied  to  the  subject  with  which  the  case 
dealt,  it -is  not  to  be  conceived  that  it  was  in- 
tended by  the  brief  statement  In  tbe  opinion  in 
Ljnde  V.  Lynde  to  announce  a  new  and  radical 
departure  from  the  settled,  rule  of  constitutional 
construction  which  hod  prevailed  for  so  long  a 
ttmp.  *  •  *  We  think  the  conclusion  is  in- 
evitable that  the  Lynde  Case  cannot  be  held  to 
have  overruled  the  Berber  Case,  and  therefore 
that  the  two  Cases  roust  be  interpreted  in  har- 
atony,  one  with  the  other,  and  that,  on  doing 
BO.  it  results:  First,  that  generally  speakinjc, 
where  a  decree  Is  rendered  tor  alimony  and  is 
made  payable  in  future  Installments,  the  ri^t  to 
mefa  installments  becomes  absolute  and  vested 
apon  becoming  due,  and  is  therefore  protected 
by  the  full  faith  and  credit  clause,  provided  no 
modification  of  the  decree  has  been  msde  prior 
to  the  maturitr  of  tbe  installments.  •  •  • 
Second,  that  this  general  rule,  however,  does  not 
obtain  where,  by  the  law  of  tbe  state  In  which 
a  judgment  for  future  alimony  is  rendered,  the 
right  to  demand  and  receive  such  future  alimony 
is  discretfonary  with  tibe  court  which  rendered 
die  decree  to  such  an  extoit  that  no  absolute 
or  vested  right  attadies  to  receive  tbe  install- 
ments ordered  by  tbe  decree  to  be  paid,  even  al- 
tboDgh  no  application  to  annul  or  modify  the 
decree  in  respect  to  alimony  had  been  made 
prior  to  the  installment  bec(»ning  due.** 

Tbe  Chief  Justice  then  proceeded  to  the  dis- 
cussion of  the  question  of  the  finality  of  a 
Judgment  for  installments  of  alimony  under 
tbe  statute  of  Qie  state  of  New  Xork  as  It 


existed  In  1809,  when  the  litigation  in  the 
Sistare  Case  was  instituted,  and  held  that, 
under  tbe  law  as  It  then  existed  In  the  state 
of  New  York,  there  was  no  statute  which 
expressly  gave  power  to  the  court  to  re- 
voke or  modl^  an  installment  of  alimony 
which  had  accrued  prior  to  tbe  application  for 
modification,  and  that  a  decree  for  the  pay- 
ment of  alimony  was  final  and  conclusive  as 
to  past-due  Installments,  and  was  therefore 
entitled  to  the  benefit  of  the  full  faith  and 
credit  clause  of  the  federal  Constitution. 
The  cases  bearing  upon  this  question  all  ap- 
pear In  the  opinion  of  the  Chief  Justice,  and 
a  discussion  here  of  that  question  would  be 
unseemly,  because  tbe  question  involved  Is 
an  appllcati(Hi  of  tbe  federal  Constitution  to 
tbe  statutory  law  of  one  of  tbe  states^of  tbe 
Uni(m,  the  principle  of  which  is  Involved  In 
the  present  controversy,  'and  this  court 
shoold  and  ought  to  be  controlled  by  the  de- 
temdnBtkm  oi  that  tribunal. 

In  niylor  t.  Stowe,  lOB  N.  B.  800,  the  Su- 
preme Court  of  Massachusetts  held  that 
where  tbe  statute  of  a  sister  state  provided 
that,  where  either  of  tbe  parties  contracted 
a  new  marriage,  a  new  trial  may  be  grant- 
ed as  to  tibe  alim<m7,  that,  imtll  an  applica- 
tion bas  been  made  for  a  new  trial  in  a  ease 
where  one  of  ttie  mrtles  has  remarried,  tbe 
original  decree  remains  in  fall  torce,  and  as 
such  has  the  protection  tbe  fall  folth  and 
credit  clause,  and  the  fact  that  the  statute 
of  tbe  state  where  the  decree  was  made  gave 
tbe  defendant  the  right  to  for  a  new 

trial  as  to  alimony,  did  not  deprive  the  de- 
cree of  Its  final  diaracter»  imlll  application 
for  a  new  trial  was  made. 

Tbe  defendant  In  this  case,  however,  claims 
that  the  statute  of  tbe  state  of  New  York 
has  been  am^ded  since  1899  by  the  addi- 
tion of  the  word  "annul."  which  it  is  claimed 
has  a  broader  Blgnlflcatlon  than  tbe  words 
"vary"  or  "modify,"  and  tbat  therefore  the 
reqsonlng  of  the  Chief  Justice  In  tbe  Sistare 
Case  Is  not  applicable,  and  this  is  based  up- 
on a  quotation.  In  the  opinion,  of  section 
1771  of  the  New  Tork  Code  of  Civil  Proce- 
dnre  in  force  In  1889.  which  omits  the  word 
"annul."  This  is  clearly  a  misquotation,  f<» 
section  1771,  as  it  existed  In  1809,  as  set  out 
in  the  margin  of  tbe  opinion,  and  as  It  ac- 
tually existed,  reads: 

"The  court  may,  by  order,  upon  tbe  applica- 
tion of  either  party  to  the  action,  after  due  no- 
tice to  the  other,  to  be  given  in  such  manner  as 
tbe  court  shall  prescribe,  at  any  time  after  final 
judgment,  ofHiuI,  vary  or  modify  such  direc- 
tions." 

That  such  was  the  statute  which  the  Chief 
Justice  was  construing  la  not  only  manifest- 
ed by  his  reference  to  it  in  the  opinion  as 
copied  In  the  margin,  but  by  the  further  fact 
that  It  was  the  law  of  New  Tork  relating 
to  "separating  the  parties  from  bed  and 
board  forever,  or  for  a  Umited  time  for  ei- 
ther of  the  following  cases" ;  and  In  the  Sis- 
tare Case  the  decree  was  one  for  separation 
"from  the  defendant  and  from  the  bed  and 
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board  of  said  defendant  on  the  sronnd  of 
noDsupport  and  cruel  aud  InhumaD  treat- 
ment  of  the  defendant"  Therefore  the  Chief 
Juetlc^  was,  In  the  Slstare  Case,  dealing  with 
a  decree  of  separation  and  from  bed  and 
board,  in  which  cases  the  court  of  New  York 
bad  power  -to  annul,  vary,  or  modify  the  di- 
rections concerning  alimony,  and  the  power 
to  annul  was  a  necessary  element  of  the  de- 
cision. 

The  statute  to  which  the  appellant  here 
refers  to  as  having  been  amended  in  1900 
was  section  1758  of  the  New  York  Code, 
which  refers  to  a  final  Judgment  Assolring 
the  marriage  relation,  the  amendment  being 
the  introduction  of  the  words  "whether  here- 
tofore or  hereafter  rendered  annul,"  so  that 
the  statute  as  amended  read  that  the  <x>urt 
might  on  application  of  ^ther  party  after 
due  notice,  "At  any  time  after  final  judgment 
whether  heretofore  or  hereafter  rendered, 
annul,  vary  or  modify  each,  a  direction"; 
bat  this  amendment  of  section  1759  did  not 
affect  cases  prosecuted  under  section .  1771, 
which  was  the  section  controlling  the  Sis- 
tare  Case.  This  amendment  was  reviewed 
by  the  Court  of  Appeala  of  New  York  In  Liv- 
ingston V.  Livingston,  173  N.  T.  377,  66  N. 
E.  123,  61  L.  R.  A.  800,  93  Am.  St  Rep.  600, 
where  it  was  held  that  it  was  unconstitu- 
tional so  far  as  It  applied  to  any  judgment 
theretofore  rendered.  That  was  a  case  of 
an  absolute  divorce,  and  the  court  held  that, 
when  Oie  decree  was  entered,  the  court  bad 
no  statutory  right  to  alter  It,  "although  it 
existed  where  the  action  was  for  a  separa- 
tion," citing  section  1771  of  the  Civil  Pro- 
cedure Code. 

But  If  we  assume  that  the  word  "annul" 
was  not  In  the  statute  ocmstrued  In  tlie  81«- 
tare  Case,  and  has  been  since  added  so  as  to 
be  applicable  to  the  present  decree,  still  the 
court  baa  not,  under  the  rule  adopted  in  that 
case,  power  to  annul,  vary,  or  modify  the 
decree  as  to  Installments  due  and  p^able -be- 
fore any  such  annulment  or  variation  is 
made,  unless,  under  the  law  of  Qie  state  in 
which  the  decree  la  made,  Uie  right  to  de- 
mand past^ne  alimony  Is  dl8Ctetl<mary  with 
the  court  to  such  an  extmt  that  no  abso- 
lute vested  right  attaches  to  have  the  past- 
due  installments  paid.  That  no  power  to 
vary  or  modify  past-doe  installments  was 
vested  In  the  courts  of  New  York  by  any  stat- 
Qte  of  that  state,  prior  to  tiie  amendment  of 
1900,  was  setUed  by  the  Slstare  Case,  and 
the  addition  of  the  word  "annul, "  by  an 
amendment  to  the  statute,  would  not  give  to 
the  courts  any  additional  retroactive  power. 
If  no  power  existed  to  vary  or  modify  a  de- 
cree with  referenco  to  past-due  alimony,  and 
such  authority  in  the  statute  did  not  oper- 
ate retroactively,  as  seems  to  be  the  rule  es- 
tablished, not  only  by  the  courts  of  New 
York,  but  also  by  the  Supreme  Court  of  the 
United  States,  certainly  the  addition  of  the 


word  "annul"  by  statute,  unless  accompanied 
by  an  express  power  to  revoke  or  modify  au 
Installment  which  had  accrued  prior  to  the 
exercise  of  such  a  power,  would  not  be  con- 
strued as  a  legislative  intent  to  give  a  stat- 
ute retroactive  effect  which  it  would  not  pos- 
sess except  for  the  use  of  the  word  "annul," 
for,  In  the  absence  of  an  express  power,  ev- 
ery reasonable  Implication  must  be  resort- 
ed to  against  the  existence  of  such  power. 
It  may'  be  assumed,  so  far  as  the  present 
case  is  concerned,  that  the  courts  of  New 
York  have  the.  i>ower  to  annul,  vary,  or 
modify  a  decree  for  alimony,  with  reference 
to  future  installments,  but  it  seems  to  be 
clearly  settled  by  the  cases  above  referred  to 
that,  under  the  stetute  of  New  York,  ite 
courts  have  no  power  to  annul  so  much  of  a 
decree  as  relates  to  instellments  already  due 
and  payable,  because  tho  right  thereto  be- 
comes absolute  and  vested  upon  becoming 
due. 

The  decree  upon  which  this  action  is 
founded,  being  a  final  and  conclusive  judg- 
ment as  to  past-due  Installments,  was  there- 
fore one  entitled  to  the  benefit  of  the  full 
faith  and  credit  clause  of  the  federal  Con- 
stitution, and  the  refusal  of  the  trial  court 
to  give  It  such  effect  was  error,  but  the 
plaintiff,  b^g  entitled  to  recover  on  her  for- 
eign decree  as  a  judgment  Entitled  to  full 
faith  and  credit  would  have  prevailed  if  the 
proper  rule  had  been  applied  *by  the  court 
below,  and  therefore  the  judgment  will  be 
affirmed,  for  the  reasons  indicated  in  this 
opinion. 


.STEWART  V.  CHILDS  CO.    (No.  64.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1914.) 

(ByttalM  hv  Court.) 

1.  Landlobd  and  Tenadt  a  18S*)— Ijuas— 
Covenants. 

A  covenant  Is  s  lease  to  pay  rent,  by  the 
tenant  and  a  covenant  by  tbe  landlord  to  keep 
the  cellar  waterproof,  are  independent  cove- 
nants. 

[Ei.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  D^-  H  782-784,  786;  Dec.  Dig. 
I  188.*] 

2.  Landlobd  and  Tenant  (|  188*)— Action 

FOB  ReNI^DEFENBB— BBBACH  OF  COVENANT. 

A  breach  of  the  latter  is  not  a  defense  to  an 
action  for  tbe  nonpayment  of  rent  under  the 
covenant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |S  782-781,  786;  Dec^  Dig. 
S  1«8.*] 

fAdditiotua  SvUabiu  hp  Editorial  Staff.) 

3.  Landlobd  and  Tenant  (j  100*)  —  Bbbaoh 
OF  Covenant— 'IE vicnoN/' 

A  landlord's  mere  breach  of  bis  covenant  to 
keep  waterproof  tbe  cellar  of  the  leased  building 
did  not  constitute  an  "eviction." 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant  Oent  IMg.  H  765-760;  De&  Dig.  { 
190.* 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Eviction.] 
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Appeal  fMm  COnndt  Oomt,  kvdson  Comi<7* 
Action  by  nuunas  J.  Stewart  against  the 
tAildfl  Company.   Fiom  JudKment  for  idaln- 
tlff,  defendant  appeals.  Affirmed. 

Lnm,  Tamblyn  ft  Golyer,  of  Newark,  and 
WUUam  D.  Edwards,  of  Jersey  City,  for  ai»- 
pellant  Yredenbtir^.  Wall  &  Oarey,  of  Jer- 
sey City,  for  appellee. 

BLACK,  J.  The  error  complained  of  by 
tbe  appellant  in  tbls  case  is  the  ruling  of  the 
trial-court  directing  a  verdict  for  the  plain- 
tiff. The  suit  was  Instituted  in  the  Hudson 
circuit  court  to  recover  rent,  due  under  a 
written  lease  for  the  premises  No.  53  New- 
ark avenue,  Jersey  City.  The  lease  was  dat- 
ed the  26th  day  of  December,  1901;  the  term 
commencing  on  the  1st  day  of  February, 
1902,  ending  on  the  1st  day  of  Ifay,  1922,  at 
tbe  yearly  rental  of  ¥3,000.  The  lease  con- 
tained these  covenants:  By  the  tenant : 
'That  tbe  tenant  shall  pay  the  rent  afore- 
said as  the  some  shall  tall  due."  By  the 
landlord:  "The  basement  shall  be  waterproof, 
aud  not  less  than  7  feet  high.  And  he  do^ 
hereby  guarantee  that  he  will  at  all  times 
during  the  said  lease  keep  the  said  oellar 
waterproof  at  bis  own  expense."  Tbe  evi- 
dence of  the  defendant  showed  that  there 
was  a  breach  of  tbe  above  covenant  on  the 
part  of  the  landlord  to  keep  the  cellar  water- 
proof during  the  term  of  the  lease.  The  trial 
court  held  that  the  two  covenants  were  Inde- 
pendent. The  breach  'of  the  covenant  to 
keep  the  cellar  waterproof  was  not  a  de- 
fense to  an  action  for  rent  The  judge  at 
the  trial,  therefor^  directed  a  verdict  for 
94,390  In  fftTor  of  tbe  plaintiff.  It  Is  tbis 
rnllng  the  trial  judge  which  the  defend- 
ant alleges  is  erroneous  In  law,  and  aeeka  to 
have  the  Judgment  reversed.  The  defendant 
contends,  to  use  tbe  words  of  tbe  brief,'that 
tbe  failure  of  the  landlord  to  do  what  is 
lawfully  required  of  him,  either  by  the  terms 
of  the  lease  or  otherwise,  which  renders  tbe 
demised  prraiises  unfit  for  the  purpose  for 
wbldi  they  are  leased,  or  which  seriously  In- 
terferes with  the  beneficial  enjoyment  there- 
of, in  consequence  of  which  the  tenant  aban- 
dons tbe  premises,  constitutes  an  eviction 
by  c<Kistruction  of  law,  and  releases  the  ten- 
ant from  the  obligation  under  the  lease  to 
pay  rent  accruing  thereafter,  while  the  plain- 
tiff coDtends  that  the  failure  by  the  landlord 
to  perform  his  guaranty  does  not  constitute 
an  eviction  In  &ct  or  constmctlTdy. 


[1-S]  There  are  nnmerous  cases  in  this  and 
other  jurisdictions  illustrating  the  principle 
of  eviction,  both  actual  and  constructive,  ap- 
plied as  a  defense,  to  an  action  for  the  non- 
payment of  rent  Chief  Justice  Jarris.  in 
the  case  of  Upttm  v.  Townend  and  Greenless, 
17  C.  B.  80,  01,  after  qjeaktiw  of  a  physical 
expulsion  or  a  motion,  in  reference  to  a  ctm- 
stnictive  eviction,  said: 

"I  think  It  may  be  taken  to  mean  this :  Not 
a  mere  trespass  and  nothing  more,  but  some- 
thing of  a  crave  and  permanent  cbaracter  aone 
by  the  landlord  with  the  intention  of  depriving 
the  tenant  of  the  enjoyment  of  tbe  demised 
premises." 

This  deflniti(ni  of  a  constructive  eviction 
was  cited  with  aroroval  by  our  Supreme 
Court  in  the  cases  of  Me^er  t.  Spalabnry, 
66  N.  X  Law,  63,  48  Atl.  1026;  Itetropole 
Construction  Co.  t.  Hartlgan,  83  N.  X  Law, 
411,  86  Atl.  313. 

Tbe  record  shows  that  the  premises  were 
fitted  for  and  used  as  a  Ohllds  restaurant 
Soon  after  tbe  place  was  (q;>ened  for  buslnen, 
there  was  water  in  tbe  baaraient,  which  was 
taken  care  of,  by  the  tenant^  with  a  band 
pump;  that  at  times  it  got  two  feet  deep; 
that  the  tenant  moved  out  of  tbe  premises  In 
May,  1904,  and  resumed  again  in  Novem- 
ber, 1004.  From  1906  to  1909  the  premlaes 
were  sublet  Tba  tenant  abandoned  the 
premises  In  1909.  In-  Oebobtx,  1010,  there 
were  three  fbet  of  water  In  the  cellar.  The 
presence  of  the  water  In  the  cellar  was  whol- 
ly due  to  tbe  fact  that  the  walls  and  founda- 
tions were  not  vraterprooA  ISw  ceUAr  was 
necessary  for  the  conduct  of  the  business  cl 
the  defendant  The  cellar  was  used  in  part 
for  storage,  bat  mainly  for  the  steam  ap- 
paratus that  perfects  the  coffea  Then  is 
:  no  evidence  tliat  the  landlord  in  any  way  was 
responsible  for  the  water  in  the  oellar,  ex- 
cept that  the  walls  and  foundations  were  not 
waterproof,  according  to  tbe  guaranty.  The 
facts  in  the  record,  on  which  the  judge  at  the 
trial  was  called  upon  to  make  a  niling,  test- 
ed by  the  role  above  cited,  fall  short  of  mak- 
ing out  cither  an  actual  or  constructive  evic- 
tion. We  are  unable  to  find  in  the  record 
any  evidence  that  shows  that  tbe  landlord, 
or  by  his  procurement,  did  anything  with  the 
'Intention  of  depriving  the  tenant  of  the  en- 
joyment of  tbe- premises.  A  breach  of  bis 
covenant  was  not  a  defense  to  the  action. 
Tlie  ruling  of  the  trial  court  In  directing  a 
verdict  for  the  plalntUf  whs  not  error. 

Mo  error  ai^;)earing  in  tbe  record,  the  jadg^ 
ment  la  afflrmed. 
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RIDGELEY  v.  WALKER  at  aL 

MUNFOBD  V.  SAME. 
(Nos.  68,  69.) 

(OooTt  of  Brrora  and  Appeals  <A  New  Jeney. 

Not.  16,  1914.) 

(Byllabua  hy  fAe  Couri.) 

Appeal  and  Errob  (§  1170*)— Habulus  Bb- 
BOR— Pleading  and  Procedube. 

By  force  ot  section  27  of  the  new  Practice 
Act  (P.  L.  1912,  p.  382),  a  judgment  will  not 
be  reveraed  for  error  as  to  matter  of  pleadine 
or  procedure,  unless  on  the  whole  case  it  shall 
appear  that  the  error  injuriously  affected  the 
substantial  rights  of  the  appellant;  hence,  if 
such  rights  are  not  so  afFected,  the  aOeged  er- 
rors need  not  be  examined. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4032,  4066,  4076,  4098. 
4101.  4464. 4540^545:  Dec.  Dig.  f  1170.*] 

Appeal  from  Sapreme  Court. 

Two  actions,  one  by  William  B.  Rldgeley. 
the  other  by  EdwaM  S.  Munford,  both 
against  John  B.  Walker  and  others.  From 
Judgments  for  defendants,  plaintiffs  ^nwaL 
Affirmed. 

See,  also.  82  N.  J.  Law.  341.  82  AtL  861. 

These  two  cases,  which  were  beard  to- 
gether upon  the  TarlouB  motions  made  In  the 
Hopreme  Coort,  may  be  conveniently  dis- 
posed (tf  In  a  iringle  memoraudnm. 

Rldgeley.  dalmlng  to  be  a  purchaser  teand 
by  Mimford  as  agent  tor  tbe  defendants, 
soed  tox  a  breach  of  a  contract  to  sell  him 
certain  slures  of  wtock,  and  Hunford,  as 
such  agent,  sued  for  his  loss  by  reason  of 
the  same  breach. 

The  substance  of  the  original  declaration 
filed  in  the  Rldgeley  Case  is  set  forth  In  the 
iqilnlon  of  tbe  Sapreme  Gonrt  upon  demur- 
rer (Rldgley  V.  Walker,  81  N.  J.  Law,  176, 
80  Atl.  108),  and  the  substance  of  the  amend- 
ed declaration  Is  stated  under  the  same  title 
in  82  N.  J.  Law,  341,  82  AU.  861.  The  un- 
derlying questions  that  affect  both  suits 
are  raised  in  the  Rldgeley  Case.  In  each  case 
the  defendants  filed  a  plea  of  general  Issue 
to  the  common  counts,  and  met  the  special 
counts  by  special  pleas  setting  up  the  statute 
of  frauds  of  the  District  of  Columbia,  where 
the  alleged  oral  contract  of  sale  was  made. 
A  replication  filed  to  these  special  pleas,  set- 
ting up  that  the  oral  contract  was  la  com- 
pletion of  a  previous  written  contract  was 
struck  out  as  being  no  answer  to  the  statute 
of  frauds,  and  afterwards  a  motion  to  strike 
out  the  special  pleas  was  heard  and  denied. 
A  replication  preKented  under  special  leave 
to  plead  over  was  not  permitted  to  be  filed 
because  It  raised  no  valid  Issue. 

In  this  state  of  the  record,  npon  motion 
for  judgment  for  the  defendants,  such  Judg- 
ment was  ordered,  from  which  Judgment  the 


plaintiffs  appealed,  as 'well  as  from  the  or- 
ders denying  their-  motion  to  strike  out  the 
special  pleas,  and  from  tbe  ordurs  striking 
ont  the  replication  filed  by  them. 

Ernest  L.  Qoadcenbush,  of  NewariE,  and 
Miles  M.  Dawson,  of  New  York  City,  for  ap- 
pellants. Robert  H.  McCarter,  of  Newark 
(Coke  A  Flckrell  and  John  S.  Ecgleston,  all 
of  Ridimond,  Ta.,  on  the  brief),  for  respond- 
ents. 

GARRISON  J.  (after  stating  the  faets  as 
above).  We  do  not  find  it  necessary  to  ex- 
press any  opinion  upon  the  technical  points 
of  pleading  and  procedure  argued  by  the 
appellants  or  even  to  decide  whether  all  of 
tbe  matters  so  argued  are  proper  subjects  of 
appeal.  By  the  twenty-seventh  section  of 
the  Practice  Act  of  1912  (P.  L.  p.  382).  under 
which  this  api)eal  is  taken,  we  are  forbidden 
to  reverse  a  judgment  for  error  as  to  matter 
of  pleading  or  procedure,  unless,  after  ex- 
amination of  the  whole  case;  It  shall  appear 
that  the  error  Injuriously  affected  the  sub- 
stantial rights  of  the  appellant  Obviously, 
if  such  substantial  rights  are  not  injuriously 
affected  by  alleged  errors,  such  errors  need 
not  be  critically  examined.  In  the  present 
case  the  alleged  errors  did  not  affect  any 
substantial  right  of  tbe  appellants. 

Tbe  plea  of  the  statute  of  frauds  was  in 
bar  of  the  action,  .and  on  this  record  the 
averments  ot  such  jjlea  stand  confessed  and 
justify  the  entry  of  Judgment  final  as  to 
the  Issue  tendered  by  the  special  counts 
of  the  amended  declaration.  There  was  no 
error  In  tbe  refusal  to  strike 'out  these  pleas 
or  In  title  striking  out  of  the  r^llcatl(w 
thereto. 

Upon  this  appeal,  on  whldi  tbe  appellant 
mnst  show  substantial  merits,  we  regard  tbe 
common  counts  in  the  declaration,  plus  the 
bill  of  particulars  annexed  thereto  (whldi 
w&s  a  copy  of  tbe  same  contract  as  that  set 
forth  in  tbe  special  counts),  as  presenting 
the  same  Issue  as  that  tendered  by  such 
special  counts,  and  they  were  so  treated  In 
the  court  below.  Disregarding,  as  we  are  en- 
joined by  tbe  Legislature  to  do,  all  technical 
matters  of  pleading  and  procedure,  the  sub- 
stantial question  as  to  the  common  counts 
was  whether  tbe  appellant's  case  thereunder 
was  the  same  as  that  set  forth  In  their  spe- 
cial counts.  By  their  bill  of  particulars  they 
declared  such  to  be  the  (act,  and  by  sucb  bill 
of  particulars  they  are  bound  by  force  of 
tbe  102d  section  of  the  Praciice  Act. 

This  being  so,  the  entry  of  the  Judgment 
brought  up  by  this  appeal  was  not  the  result] 
of  any  error  that  affected  any  substantial 
rights  of  the  appellant,  and  hence  should  not 
be  reversed. 

The  judgment  brought  up  by  the  appeal 
of  each  of  the  appellants  Is  affirmed. 
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PEBKTNS  T.  HcBRTDB.    (No.  S9.) 

(Covrt  of  Errors  and  Appeals  ot  New  JerBe7> 
Nov.  16,  1014.) 

(Bvtlahiu  hy  the  Court.) 
ATTOBinrT  AND  CLIEITT  (J  160*)— ACTION  BT 

Attorn  ST  —  Condxtxons  Pbeoedeht  —  BuB- 

DEK  OF  PbOOF. 

In  an  action  at  law  brought  by  an  at- 
torney at  law  against  bis  client  to  recover  his 
taxed  bill  of  fees,  costs,  and  disbursemeotB,  tbe 
proofo  of  the  serWce,  or  delivery,  of  ^  copy 
of  sucb  bill,  leguircd  by  statute  to  be  made 
prior  to  the  commeucement  of  tbe  action,  are 
conditions  precedent  to  bis  right  to  maintain 
such  action  before  a  trial  court,  and  a  special 
plM  by  the  defendant  in  the  action  denying 
Buch  service  is  nugatory,  for  tbe  reason  that  the 
plaintiff  is  bound  (under  the  penalty  of  a  judg- 
ment agaipst  him  if  he  fails)  to  make  audi 
proofs  as  a  part  of  bis  aflSnnative  case. 

{Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {  360;  Dec  Di».  $  160.'] 

Appeal  from  Court  of  Chancery- 
Bill  by  Randolph  PeEfeins  against  James  T. 
UcBrld^  to  restraiD  def«idant  from  iiialii> 
talatag  a  special  ideadlng  In  Che  dzcnlt  court 
ot  Hudson  cmniy.  From  a  decree  dismiss- 
ing the  bill,  complainant  appeals.  Affirmed. 

Bandolph  Perkins,  of  Jersey  City,  pro  se. 
Melosh  &  Morten,  of  Jersey  Cl^»  for  respond- 
ent 

VREDENBURGH,  J.  In  an  action  s,t 
law  to  recover  bis  taxed  bill  of  tees,  costs, 
and  disburseuienta,  brought  by  complainant, 
a  solicitor,  attorney,  and  counselor  at  law  of 
ihin  state  against  defendant,  tbe  latter  at- 
tempted to  plead  specially  that  he  had  not 
I'een  served  with  any  taxed  bill  before  tbe 
action  \Vas  begun,  and  thereupon  the  com- 
plainant filed  the  present  bill  in  equity  ask- 
ing, for  certain  reasons  set  forth  in  his  bill, 
that  defendant  be  restrained  from  such 
pleading.  A  decree  dlsmiaslng  this  bill  hav- 
ing gone,  the  complainant  has  appealed. 

The  petition  of  appeal  before  us  takes  the 
ground  that  the  decree  should'  be  reversed  be- 
cause it  failed  to  adjudge  that  the  defendant 
should  be  restrained  by  the  Injunction  of  the 
Court  of  Chancery  from  pleading  and  at- 
tempting to  maintain  in  the  law  court  that 
he  was  not  served  with  any  taxed  bill  of  fees, 
costs,  and  disbursements  prior  to  tbe  com- 
mencement of  said  action.  The  meritorious 
question  to  be  decided  is  whether,  in  an  ac- 
tion at  law  brought  by  a  lawyer  against  his 
client  to  recover  his  taxed  bill  of  fees,  the 
proofs  of  the  service,  or  delivery  of  a  copy  of 
such  bill  (required  by  statute  to  be  made  up- 
on tbe  client  prior  to  the  action),  are  condi- 
tions precedent  to  tbe  plaintiff's  right  of  re- 
covery so  as  to  require  him  to  aver  and  prove 
such  service  In  tbe  trial  court  as  a  part  of  his 
case,  under  the  penalty  of  being  .nonsuited  If 
he  fails.  If  so,  then,  manifestly  tbe  special 
plea  here  sought  to  be  enjoined  would  have 
t;een  entirely  futUe  and  nugatory,  and  Its 


restraint  by  a  conrt  of  equity  wholly  unwar- 
ranted. We  think  our  statutes  (quoted  be- 
low) control  this  question,  and  sustain  tbe 
view  that  in  such  an  action  the  plaintiff 
must  prove  «ich  service  as  a  snbstantive  part 
of  his  case  before  be  Is  entitled  to  maintain 
his  action.  The  ninth  section  of  onr  act  to 
regulate  the  practice  of  courts  of  law  (Rerl- 
slon  1908,  p.  088)  enacts  that: 

"No  solicitor  or  attorney  shall  commence  or 
maintain  any  action  for  tbe  recovery  of  any 
fees,  charges  or  disbursements,  in  equity  or  at 
law,  against  bis  client  or  his  legal  representa- 
tive antil  be  shall  have  delivered  to  such  client 
or  his  representative  or  left  for  him  at  his 
usual  place  of  abode  a  copy  of  tbe  taxed  bill  of 
such  fees,  charges  and  disbursementB." 

The  amending  statute  of  1911  (P.  1^  412) 
enacts  that: 

"Every  solicitor,  attorney  and  counsellor  may 
commence  and  maintain  an  action  for  the  re-* 
covery  of  anjr  reasonable  fees,  charges  or  dis- 
bursements, m  equity  or  at  law,  against  bis 
client  or  bis  legal  representative,  provided  he 
shall  have  firtt  delivered  to  such  client  or  his 
legal  representative  or  left  for  him  at  bis  usual 
place  of  abode  a  copy  of  bis  bill  of  such  fees, 
charges  and  disbursements." 

The  course  of  Judicial  decision  in  this  state 
sustains  the  view  that  tbe  plaintifT  in  such  an 
action  must  make  sucb  proofs  as  a  part  of 
his  case,  under  the  penalty,  If  be  fails,  of  a 
nonsuit 

In  Bentley  v.  FldeUty  Co.,  75  N.  J.  Law, 
829,  69  Atl.  202,  127  Am.  St  Rep.  837,  15 
Ann.  Cas.  1178,  this  court  said  that  as  to  that 
portion  of  the  claim  of  plaintiff  for  services 
as  attorney  "no  recovery  was  possible  in  the 
action  without  a  taxed  bill  of  costs." 

In  McCrea  v.  Stlerman,  76  N.  J.  Law,  306, 
60  Atl.  1009,  the  Supreme  Court  said  that: 

"As  no  'tftTOd  bill  of  fees,  chances  and  dis- 
bursements' was  ever  served,  the  district  court 
should  have  nontwted  the  plaintiff  on  kia  own 
cMe." 

See.  also,  Brown  t.  Harriot  81  N.  J.  Law, 
484,  486,  80  Atl.  479. 

The  explicit  language  of  tbe  above  quoted 
proviso  In  the  amendatwy  act  of  1911 
strengtbois  and  oonfirms  the  Tlew  that  the 
burden  of  making  such  proo^  as  a  part  of 
his  case,  In  order  to  wMi<TitiiiFi  It  before  the 
trial  court  rests  upon  tbe  plaintiff,  aAd  It 
follows  that  the  special  plea  of  defendant  in 
the  law  (wurt  was  unnecessary  and  auperfln* 
ous.  Tbe  result  we  reach  ia  that  tbe  decree 
dismissing  the  UU  should  be  affirmed. 


CHRISTY  T.  NEW  YORK  CENT,  ft  H.  R.  R 

CO. 

(Supreme  Court  of  New  Jerseyi  Feb.  24,  1913.) 

New  Tbiai.  {%  168*)— Pboceedinos  in  Ap- 
piLLATi  CouBT— Motion  to  Siveke— -Rka- 
SONS  fob  Nkw  TaiiX. 

Where  the  reasons  relied  on  for  a  new  trial 
were  that  tbe  verdict  was  against  tbe  evidence, 
that  it  was  against  the  weight  of  the  evidence, 
and  that  it  was  contrary  to  tbe  charge  of  tbe 
court  a  motion  to  strike  out  the  reasons  be- 
cause exceptions  taken  at  tbe  trial  were  reserv- 
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ed  will  be  denied,  lince  those  objections  mani- 
featCr  &re  not  tlie  subject  of  exceptions. 

[Ed.  Note.— For  other  caBes.  see  New  Trial, 
Ge«tt  Diff.  11  7,  232,  246,  262,  263,  266,  280. 
284,  286,  291.  292.  294,  296,  303,  806,  SIS; 
Dec,  Dig.  I  168.*] 

Action  by  Charles  R.  Christy  against  the 
New  York  Central  &  Hudson  Rlrer  Railroad 
Company.  Verdict  tor  plaintiff,  and  motion 
for  i-ale  to  show  catue.  Plaintiff's  motion  to 
strike  ont  the  reasons  relied  on  for  a  new 
trial  denied. 

Airgiied  before  8WAYZE,  TOORHEES,  and 
KAWSCH,  JJ. 

Wendell  J.  Wrl^t,  of  Hackensack  <Ed' 
mnnd  W.  Walwlee,  of  Englewood.  on  the 
brief),  for  the  motion.  VredeBburgh,  Wall 
ft  Oxrej,  of  Jersey  City,  opposed. 

FEB  OURIAH.  The  plalntUF  moves  to 
strike  nut  the  reasons  relied  on  for  a  new 
trial  becaiibe  the  exceptions  taken  at  the 
trial  were  reserved.  The  reasons  are  (1) 
tttat  the  verdict  is  against  the  evidence ;  (2) 
that  it  ifl  against  the  weight  of  the  evidence ; 
(S)  tliat  it  is  contrary  to  the  dliarge  of  the 
court.  How  any  of  these  questions  can  be 
the  subject  of  a  bill  of  exceptions,  the  plain- 
tiff does  not  attempt  to  explain.  Manifestly 
they  are  questions  that  are  peculiarly  the 
snbjeet  of  a  rule  to  show  cause  and  not  the 
subject  of  exceptions. 

Ttie  motion  is  denied,  with  oosts. 


HcFADDBN  v.  PALMER  et  aL 

(Outirt  of  BkTora  and  AppoUs  of  New  Josey. 

Nov.  16,  1914.) 

1.  TTscBT  (M  56*)  —  Devensbs  —  Bohdb  to 
Mortgagee's  Attobnet. 

Where  defendants  applied  to  complainaDt, 
an  attorney,  to  secure  a  loan  of  $3,500  upon 
their  house  and  lot,  and  complainant  took  from 
them  a  written  a^eement  to  pay  him  $276  for 
services  in  aecurine  the  Loan  out  of  his  ward's 
funds.  In  addition  to  expenses  of  search,  fe», 
etc.,  the  payment  of  sudi  amount  for  services 
made  the  mortgage  uaurioua 

[Ed.  Note.— For  other  cases,  see  Usury,  Gent 
Dig.  H  m-127;  Dec.  Dig.  f  66.*] 

2.  GouKTs  (S  90*)  —  Rous  OP  Deoisioit  — 
Stare  Decisis. 

The  decision  npon  a  point  of  law  made  up- 
on solemn  arftument  and  mature  deliberation 
ought  not  to  t>e  disturbed  by  the  same  court 
except  for  very  urgent  reasons  and  upon  a  clear 
manifestation  of  error, 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  IS  313-321.  351;  Dec  Dig.  {  90.*] 

Black,  YredenbuTgh,  and  Williama.  JJ.,  dis- 
senting. 

Appeal  from  Court  of  Chancery. 

Bill  by  John  A.  McFadden,  guardian,  etc., 
against  Florence  E.  Palmer  and  husband  and 
others.  Decree  for  respondents,  and  com* 
plalnant  appeals.  Affirmed. 


John  A.  McFadden  and  Hals^  M.  Barrett, 
of  Newark,  for  appellant  Sidney  W.  Eld- 
ridge  and  Samuel  Koestler,  both  of  Eliza- 
beth, for  respondents. 

GUMMERE,  G.  J.  The  bill  in  this  case 
was  filed  to  foreclose  a  mortgage  for  $3,500 
given  by  the  defendants  Florence  E.  Palmer 
and  Niblo  A.,  her  husband,  to  the  complain- 
ant as  guardian  of  Marie  E.  McFadden,  an 
infant  The  answer  of  the  defendants  sets 
up  usury  In  the  mortgage  to  the  extent  of 
$275.  The  decree  appealed  from  adjudges 
the  mortgage  usurious  to  this  extent 

[1]  It  appears  from  the  undisputed  proofs 
in  tbe  case:  That  the  defendants  Mrs.  Palmer 
and  her  husband  applied  to  the  complainant, 
who  is  an  attorney  at  law  as  well  as  the 
guardian  of  Marie  E.  McFadden,  to  secure  a 
loan  of  $3,500  for  them  upon  a  bouse  and 
lot  in  the  dty  of  Elizabeth.  That  the  com- 
plainant,  after  having  Been  the  property, 
promised  to  make  the  loan  out  of  funds  in 
bis  bands  as  guardian  of  his  infant  ward, 
provided  the  defendants  would  pay  him  $276 
for  his  services  in  securing  the  loan  and  his 
expenses  in  connection  therewitli,  and  there- 
upon took  from  them  the  followlnf  agie& 
ment  in  writing: 

•■Elizabeth,  N.  J.,  March  6,  191L 
"For  services  In  securing  a  loon  of  $3,600  to 
be  secured  by  bond  and  first  mortgage  lor  one 
year  with  interest  at  five  per  cent,  covering 
premises  No.  841-843%  Madison  avenue,  eootii- 
east  comer  of  Madison  avenue  and  Fanny 
street,  KIiEabeth,  N.  J.,  we  agree  to  pay  to  John 
A.  McFadden  $276  besides  actual  expenses. 
"[Signed]  Florence  E.  Palmer. 

"Niblo  A.  Palmer." 

That  five  days  later  be  received  from  them 
tbe  mortgage  in  snit,  securing  the  payment 
of  a  bond  for  $8.60a  Tlmt  cat  of  tbe  mon- 
eys agreed  to  be  loaned  he  paid  certain  jtrior 
incumbrances,  retained  a  sum  suffident  to 
pay  tbe  expenses  which  he  had  incurred  in 
connection  with  tbe  making  of  tbe  loan 
(seardi  fees,  fees  for  cancellation  of  mort- 
gages, eta),  .deducted  ^76  for  bis  services, 
and  paid  over  the  balance  to  Mrs.  Palmer. 
*  It  IB  the  retention  of  this  $275  wbiai  it  is 
claimed  constitutes  usury. 

In  the  case  of  CVNeU  t.  Cleveland,  80  N. 
J.  Eq.  273,  the  defendants  made  to  the 
ecntors  of  one  Joseph  Cleveland,  deceased,  a 
bond  and  mortgage  to  secure  tbe  payment  of 
$2,225. .  It  appeared  Ibat  the  executor,  wlio 
had  acted  for  tbe  estate  in  making  the  loan, 
took  an  agreement  from  the  defoidants  by 
tbe  terms  of  which  he  was  tp  receive  a  bonus 
of  14  per  cent  upon  the  amount  loaned  by 
tbe  estate,  and  that  this  bonus  was  paid  to 
him  out  of  the  luoneyti  so  loaned.  Upon  the 
foreclosure  of  the  mortgage  tbe  defendants 
claimed  that  tbe  acceptance  of  this  14  per 
cent  bonus  constituted  usury.  It  was  urged 
against  the  contention  that  the  receipt  of  the 
bonus  by  tbe  executor  did  not  constitute  usu- 
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ry,  because  It  was  paid  to  blm,  not  In  his 
official  capadty  as  the  representatlTe  of  the 
estate  of  the  decedent,  but  as  a  private  In- 
dividual, tor  his  own  personal  use  and  ben- 
efit, for  commissions  due  him  In  securing 
the  loan;  the  argument  being  that  there 
could  be  no  usury  which  could  affect  the  es- 
tate, unless  he  was  acting  for  the  estate  when 
he  took  the  bonus.  This  court  held  that  the 
transaction  was  usurious,  declaring  that  it 
could  make  no  difference  that  the  lender  In 
the  first  place  paid  over  the  full  amount  to 
the  borrower,  and  Qien  received  back,  by  an- 
■other  title  or  description,  the  agreed  bonus. 
Counsel  for  the  appellant  attempts  to  dls- 
ttogulsh  the  cited  case  by  pointing  oat  that 
what  the  executor  rec^ved  was  a  bonus,  pure 
and  Binutl^  and  not  a  payment  for  serrlceB 
mdered,  while  In  the  case  now  before  ua 
the  f27fi  was  retained,  as  be  says,  for  tbe 
senices  of  the  complainant  as  attorney  "In 
procnring  tbe  loan,  making  an  abstract  of 
tbe  UtLo  of  tbe  property,,  paying  oft  incum- 
brances, and  oUier  work  incidental  ttiereto." 
But  tbls  attempt  overlooks  the  written  agree- 
ment of  the  parties,  which  declares  that  the 
payment  of  9^6  shall  be  made,  not,  In  partt 
for  making  an  abstract  of  title  of  tlie  prem- 
ises to  be  mortgaged,  or  for  services  in  pay- 
ing off  prior  incumbrances,  and  the  like,  but 
for  the  single  service  therein  q;»eclfled.  vis., 
"securing  a  loan  of  $3,500"  for  Mrs.  Palmer 
and  her  husband;  and  it  Is  this  written  coa- 
tract  which  determines  the  consideration  for 
the  payment  of  this  money.  We  do  not 
doubt  that  Mr.  McFadden.  could  have  made 
an  agreement  with  the  Palmers  for  compen- 
sation for  such  services  as  those  specified  by 
counsel  which  would  have  been  free  from  anj 
taint  of  usury;  but  ttiat  is  not  what  he  did. 
He  took  from  them  an  agreement  to  pay  him 
this  money  for  securing  them  a  loan  from 
the  estate  of  his  ward,  an  estate  of  which  he 
was  the  trustee;  in  other  words,  he  took  a 
bonus  to  himself  personally  for  making  a 
loan  as  the  representative  of  an  estate  of 
which  he  had  the  custody.  This  is  exactly 
what  was  done  by  tbe  executor  in  the  cited 
case,  and  if  we  follow  it  we  must  declare 
the  transaction  usurious. 
It  is  said  that  the  rule  laid  down  in  O'Neil 
Cleveland  is  unreasonably  harsh,  in  that 
it  makes  innocent  cestuis  que  trustent  suffer 
loss  for  the  unlawful  act  of  their  trustees, 
and  that  it  ought  to  be  repudiated  by  us. 
But  it  does  not  follow  that  the  application 
of  the  rule  entails  loss  upon  the  cestui  que 
trust,  for,  if  the  trustee  has  unlawfully  wast- 
ed the  estate  which  lias  come  Into  his  hands, 
he  must  answer  for  the  loss  out  of  his  own 
funds.  Even  If  the  fact  was  otherwise,  how- 
ever, we  should  be  unwilling  to  overrule  tbe 
earlier  decision  because  we  were  not  in  en- 
tire accord  with  tbe  policy  which  it  lays 
down. 

[2]  As  wu  said  by  us  in  Bowman  v.  Free- 


holders of  Essex,  73  N.  J.  Law,  543,  64  AO 
1010,  a  decision  upon  a  point  of  law  whict' 
has  been  made  upon  solemn  argument,  and 
after  mature  deliberation,  ought  not  to  1>p 
disturbed  by  the  court  in  which  it  was  pro 
mulgated  except  for  very  urgent  reasons  anti 
upon  a  clear  manifestation  of  error.  It  cai^ 
hardly  be  contended  that  we  are  now  con 
fronted  with  such  a  situation. 

The  decree  of  the  Court  of  Chancery  estab- 
lishing the  usurious  character  of  tbe  trans- 
action under  review  will  be  afOrmed. 

BLACK,  VREDENBCBGH  and  WIL- 
LIAMS, JX,  dissent 


JONBB  V.  PUBLIC  SEBVIOB  BT.  00. 

(No.  19.) 

(Court  of  Brrors  and  Appeals  of  Mew  Jersey. 
Nov.  16.  1014.) 

(ByUabus      the  Court.} 

1.  Cabbiebs  (I  320*)— Death  of  Pabsbnosb— 
Fboxiuate  Cause — Question  fob  Jubt. 

The  causal  connection  between  an  iojury 
and  the  death  of  plaintiff's  intestate,  in  this 
case  is  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dia.  H  1118,  1126, 1140, 1163, 1160-1167, 
1179,  1190,  1217,  1283,  1244,  1248,  1315-1325; 
Dec.  Dig.  I  320.*] 

2.  Tbial  (I  142*)— Nonsuit— DiBEcnow  op 
Verdict— Conflict! NO  Evidence. 

A  nonsuit  ox  tbe  direction  ot  a  verdict  can- 
not be  granted,  wlwn  the  facts  and  the  inferenc- 
es to  be  drawn  tberefrom  are  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent 
Dig.  f  887;  Dec.  Dig.  1  l^Tf 

Appeal  from  Circuit  Court,  Hudson  County. 

Action  by  Eugenia  Jones,  administratrix 
of  Sidney  William  Jones,  deceased,  against 
the  Public  Service  Railway  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Edwards  &  Smith,  of  Jersey  Olty,  for  ap- 
pellant J.  Emll  Walscbeid,  of  Town  of 
Union,  for  appellee. 

BLACK,  J.  [1]  The  appellant  In  this  case' 
seeks  to  have  the  judgment  entered  on  a 
verdict  of  a  jury  In  favor  of  the  plaintiff, 
set  aside,  on  the  ground  that  the  trial  Judge 
should  have  nonsuited  the  plaintiff  or  direct- 
ed a  verdict  in  favor  of  the  defendant  at 
the  end  of  the  case.  The  suit  was  brought, 
alleging  negligence  of  the  defendant  com- 
pany as  the  proximate  cause  of  the  death 
of  plaintiff's  Intestate.  The  facts  as  showu 
by  the  record,  in  brief,  are  these :  Sidney  W. 
Jones,  the  plalntltrs  intestate,  was  a  pas- 
senger in  a  car  of  the  defendant  company, 
which  was  derailed  at  or  near  the  foot  of 
Weehawken  liill  on  the  Backensack  Plank- 
road,  on  the  10th  day  of  April,  1912.  The 
plaintiiTs  intestate  received  a  physical  in- 
Jury,  causing  a  shock  which  ttie  plaintiff 
contends  was  tbe  cause  of  his  death.  At  the 
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time  of  the  accident,  be  was  In  a  weakened 
condition,  due  to  disease.  Tbe  defendant 
contends  that,  as  Sidney  W.  Jones  was  suf- 
fering from  chronic  Bright's  disease  and  valr- 
ular  dlseaBe  of  the  heart,  bis  death  was 
caused  by  the  disease,  iminflnenced  by  the 
Injury  and  shock.  He  died  In  20  hoars  after 
the  accident,  viz.,  on  the  17th  day  of  April, 
aboat  half  paat  10  o'cloch.  Decedent  reached 
his  home  about  a  quarter  to  8  of  the  evening 
of  tile  accident.  He  went  out  the  next  morn- 
ing, at  a  quarter  to  8,  about  his  usual  busi- 
ness as  a  salesman.  While  walkli^  on  the 
str^t  In  West  Hoboken,  he  dropped  to  tbe 
sidewalk  and  died  In  an  ambulance  before 
It  reached  the  hosj^tal.  The  contention  by 
the  defendant  Is  that  the  plaintiff  has  not 
proTed  a  cansal  connection  between  the  ac- 
cident and  the  death  of  the  plalntitTs  intes- 
tate. With  this  view  we  cannot  agree.  The 
question  was  a  disputed  one,  and,  under  the 
evidence,  was  one  of  fact  for  the  Jury  to 
settle.  The  trial  Judge  submitted  the  con- 
trorerted  questions  of  fact  to  the  jury  in  a 
charge  defining  the  issues  to  be  determined, 
sharply  and  <dearly. 

rz]  It  Is  an  elementary  print^ple  of  law, 
Illustrated  in  many  cases,  that  a  motion  for 
a  nonsuit  or  to  direct  a  verdict  tor  the  de- 
fendant, hased  upon  the  insufficiency  of  the 
evidence  to  establish  a  cause  of  action,  ad- 
mits the  truth  of  the  plaintiff's  evidence  and 
of  every  Inference  of  fact  which  can  be  le- 
gitimately drawn  therefrom,  but  denies  the 
suffideocy  in  law.  Fox  v.  Atlantic,  etc.,  Co., 
S4  N.  J.  Law,  726,  87  Atl.  339;  Dallas  v. 
Sea  Isle  City,  84  N.  J.  Law,  679,  87  Atl.  467. 

The  raling  of  the  trial  court  refusing  the 
motion  to  nonsuit  or  to  direct  a  verdict  was 
not  error. 

There  being  no  error  In  the  other  points 
urged  by  the  appellant  for  a  reversal  of  the 
Judgment,  the  Judgment'  Is  therefore  affirmed. 


STEPHBNS-ADAMSON  MFG.  CO.  t.  BIGE- 
liOW  et  al. 

(Court  of  Errora  and  Appealg  <^  New  Jersey, 
Nov.  16,  1914.) 

EvrnENCB  (I  417*)— Pabol  Evidence— Writ- 
ten Contract— Sales— Time  of  Delivebt. 
Where  a  written  contract  for  the  sale  of 
goods  contained  a  blank  in  the  provision  fixing 
the  time  for  delivery,  but  the  time  had  been 
orally  agreed  on,  parol  evidence  was  admissible 
to  show  the  time  agreed;  Sale  of  Goods  Act 
(4  Comp.  St  1910,  n.  4657)  9  43,  Droviding 
that  where  by  a  contract  to  aell  or  of  sale  the 
seller  is  bound  to  send  the  goods  to  Uie  buy- 
er, but  no  time  for  sending  them  is  fixed,  the 
seller  is  bound  to  send  them  In  a  reasonable 
time,  being  applicable  only  to  eases  where  no 
time  for  sending  has  been  fixed. 

[Ed.  Note. — For  other  cases,  see  Evideuce, 
Cent.  Dig.  8S  1874^1899;  Dec.  Dig.  |  417.*] 

Appeal  from  Supreme  Court. 
Action  by  the  Stephais-Adamson  Manufac- 
turing  Company,   a   corporation,  against 


Moses  Blgelow  and  another.  From  a  judg- 
men^  for  plaintiff  reversed  by  the  Suprone 
Court  (84  N.  J.  Law,  585,  87  AtL  74),  plain- 
tiff appeals.  Affirmed. 

Samuel  J.  MacDonald,  of  Newark,  for  ap- 
pellant Hugh  B.  Reed,  of  Newark,  for  re- 
spondents. 

FEB  CURIAM.  We  agree  with  the  views 
expressed  by  Mr.  Justice  Voorhees  for  the 
Supreme  Court  It  may  be  vrell  to  add  that 
we  have  considered  the  a^umoit  of  appel- 
lant that: 

"The  fact  that  the  time  of  ddivery  was  left 
blank  did  not  make  the  contract  incomplete, 
because  the  law  completed  it" 

The' reference  Is  to  section  48  of  Hie  Sale 
of  Goods  Act  (4  Comp.  St.  1910,  p.  4657),  but 
that  provision  is  applicable  only  to  cases 
where  no  time  for  sending  the  goods  ia  fixed. 
Here  the  proof  was  that  the  time  was  fixed. 
The  appellant  would  read  the  section  as  If  It 
read  "where  no  time  fOr  sendli^  them  is 
fixed  by  a  writing  expressing  the  other  term^ 
of  the  contract"  This  would  be  an  unwar- 
rantable extension  of  the  rule  of  Naumberg' 
V.  Young,  44  N.  J.  Law.  331,  43  Am.  Rep.  380, 
which  applies  only  where  the  written  con- 
tract purports  on  Its  face  to  be  complete: 
this  excludes  the  case  where  the  statute  must 
be  resorted  to. 

The  Judgment  of  the  Supreme  Court  is 
affirmed;  but,  as  the  result  is  a  new  trial, 
it  is  without  costs. 


LANQBERG  v.  WILKINSON.  QADDIS  ft. 

ca 

(Court  of  Errors  and  Appeals  of  N«w  Jvnty. 
Nov.  17,  1913.) 

1.  Neqliqenoe  (1 134*)  —  Evidence  —  Ihrb- 

BNCE. 

Evidence  from  which  the  trial  Jodjte  could* 
find  that  plaintilTs  wagon  while  standing  in  a 
railroad  freight  yard  was  struck  and  damaged 
by  a  wagon  driven  by  a  servant  of  defendant  is 
sufGcieot  to  support  an  inference  that  defend- 
ant  was  negligent 

[Ed.  Note.— For  other  eases,  see  K^lieenee, 
Cent.  Dig.  H  267-270,  272.  273;  Dec  Dig.  | 
134.*] 

2.  NEaLiOENOK  ft  136*)— Actions— Evidence 

— CONTBIBUTOBT  NEGLIGENCE. 

In  ao  action  for  damages  to  plaintilTs  wag- 
on which  was  run  into  by  defendant's  wagon 
while  it  was  standing  in  a  railroad  freight  yard, 
evideuce  that  plaintiff's  driver  disregarded  a 
warning  by  a  railroad  employ^  to  wait  before 
driving  into  the  yard,  which  was  contradicted 
and  which  did  not  conclusively  show  that  the 
warning  was  against  driving  into  the  yard  and 
not  to  a  particular  place  therein,  does  not  estab- 
lish contributory  negligence  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Xegligenee^. 
Cent.  Dig.  U  277-353;  Dec  Dig.  f  136.*] 

Appeal  from  Supreme  Court 

Action  by  Daniel  I-angberg  against  Wilkin- 
son, Gaddls  &  Company,  a  corporation.  A 
ju^rment  for  plalnUff  in  the  district  court 
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of  East  Orange  was  affirmed  by  the  Supreme 
Court,  and  defendant  appeals.  Affirmed. 

Tbe  per  coriam  (pinion  of  the  Supreme 

Court  Is  as  follows: 

This  action  was  brought  to  recover  damages 
far  an  injui^  done  to  plaintifiTs  wagon  and  its 
contents.  The  judge,  sitting  without  a  Jury, 
gave  jndgment  for  the  plaintiff,  and  defendant 
appeals. 

1 1  ]  It  was  open  to  the  judge  to  find  from  the 
evidence  that  plaintiff's  wagon,  while  standing 
in  a  railroad  freight  yard,  was  stmck  and  dam- 
aged by  a  wagon  driven  by  a  servant  of  tbe  de- 
fendant Hence  the  inference  of  defdodant^s 
negligence  was  legitimate. 

[2]  We  cannot  say  that  the  plaintiff's  driver 
was  guilty  of  contributory  negligence  as  a  mat- 
ter oi  law.  Such  a  contention  was  not  made  in 
the  court  below,  so  far  as  appears.  But  it  is 
now  said  that  uere  was  evidence  that  he  was 
asked  to  wait  before  driving  in.  Three  answers 
may  be  made:  First,  it  was  open  to  the  trial 
judge  to  disregard  that  testimony,  since  it  is  in- 
compatible with  the  testimony  of  the  plaintiff; 
senmdly,  If  accepted  as  true,  it  was  open  to  the 
judge  to  find  it  related  to  waiting  before  driving 
np  to  the  car  fn  which  the  employ^  of  the  rail- 
road stood  who  made  the  request;  thirdly,  if  it 
is  accepted  as  true,  and  related  to  waiting  be- 
fore taking  the  petition  where  plaintiff's  wagon 
was  struck,  we  cannot  say  that  it  pointed  so 
elearly  to  a  danger  that,  by  driving  In,  the  plain- 
tiff's driver  was  waotiug  in  ordinary  car& 

The  damages  swarded  were  Justified  by  the 
evidence. 

The  Judgment  will  be  affirmed. 

Coatt  it  Smltb,  of  Newark,  for  appellant 
Charles  BUn,  of  Newark,  for  tespondoit 

PEiB  GTJRIAll  The  Judgment  ander  re- 
view win  be  affirmed,  tor  tbe  reasons  set 
forth  in  the  opinlim  promulgated  by  the  Su- 
preme Conrt 


MATHEKS  T.  UNITED  STATES  EXPRESS 
CO. 

O'OONNEL  V.  SAUB. 
(Nob.  88,  89.) 

(Conrt  of  Errors  and  Ap];>e&l8  of  New  Jersey. 

Nov.  16,  1914.) 

(Bj/llabua  by  the  Court.) 

I.  MnificiPAi.  CoBPoRATioNs  ({  7(K}*)  —  Pin- 
sonAL  INJUBTES— Instructions. 

Tlte  plaintUb,  while  making  repairs  to  an 
elevated  railroad  stmctare  in  a  highway,  stood 
npott  m-  temporary  scaffold  suspended  in  tbe  air 
some  10  feet  above  the  level  of  the  street,  along 
which  a  covered  express  wagon  of  the  defendant 
was  being  driven,  uie  top  of  which  came  in  con- 
tact with  the  bottom  of  the  scaffold,  causing  in- 
Jnrles  to  the  idalntifb,  for  which  they  recovered 
damages,  ^nie  trial  court  charged  tbe  Jury  that 
it  was  the  duty  of  tbe  driver  to  drive  in  such  a 
manner  as  not  to  injure  the  plaintiffs,  and  re- 
fused to  charge  a  request  by  toe  defendant  that 
tbe  driver  had  a  right  to  presume  that  tbe  street 
was  free  from  a  scaffold  suspended  from  the 
elevated  strBCtora.  HM,  that  tbe  instruction 
was  erroneous,  and  that  0te  request  should 
have  been  charged. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporstions,  Cent.  Dig.  If  1516-1517:  Dec 
Dig.  i  705.*] 


2.  MUNICIFAI.     COBPOSATIONS     ({    705*)  — 
StEEETS— NeGUQE  NCE. 

Highways  to  their  entire  eitent  are  pre- 
sumed to  be  free  from  temporary  and  nnusnal 
conditions  that  obstruct  or  endanger  passage 
thereon,  and  a  driver  is  under  no  duty  to  look 
for  such  interferences  with  travel;  if  he  sees 
them  he  must  use  reasonable  care  to  avoid  them, 
but  be  is  not  negligent  merely  because  he  does 
not  look  for  them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1615-1517;  Dec. 
Dlg.S  706.*] 

Appeals  from  Suprenje  Court 

Two  acti(HiB,  one  by  Eoiil  W.  Matheke  and 
one  by  Daniel  F.  O'Connel,  both  against  the 
United  States  Ezpress  Company.  From 
Jttdgmoits  tas  pUtlntUb,  detendant  oweals. 
Beveised. 

Two  actions  for  damages  arising  oat  of 
the  same  aoddent  were  tried  together  In  the 
district  conrt,  where  the  plalntlffB  had  Jn^ 
ments  wlil4di  were  affirmed  by  the  Siipreme 
Court,  whose  Judgment  Is  luooght  np  by 
this  appeal.  * 

The  plaintiffs  were  making  repairs  to  the 
elevated  railroad  Btractnre  at'  tbe  Juncture 
of  four  streets  In  fb»  city  of  Hobokoi  where 
the  fllerated  railroad  Is  about  40  tOet  above 
the  street  lerel.  The  plalntUta  were  stand- 
ing on  a  temporary  scaffold  of  planks,  so 
oonstmcted  that  It  could  be  raised  or  lowered 
at  wUL  At  tbe  time  of  the  acddent  this 
scaffold  was  suspended  about  8  or  10  feet 
above  tlie  lord  <it  tlie  street  along  whldi  a 
covered  express  wagon  of  the  defendant  was 
being  driven,  the  top  of  which  scraped  against 
tbe  bottom  tit  ttie  scaffold,  causing  the  planks 
to  fall  and  occasioning  inJurlM  to  tbe  plain- 
tiffs, for  which  they  recovered  damages  in 
the  district  court 

In  submitting  Uie  case  to  tlie  jury  the 
trial  court  instructed  them  that  "when  this 
driver  drove  titrough  tbe  street  It  was  bis 
duty  to  drive  in  eacb  a  manner  as  not  to 
Injure  men  in  the  position  in  which  they  itte 
plaintiffs)  were,"  and  rnused  to  cbaiw  the 
defendant's  secMid  rcQtiest  whlidi  was  that 
the  owner  of  Uie  wagon  had  a  right  to  pre- 
sume that  the  street  was  free  from  a  scaffold 
suspended  from  the  elevated  structure. 

McDermott  &  Enrlght,  of  Jersey  City,  for 
appellant    Harlan  Besson,  of  HobokeUf  for 

respondents. 

GARRISON,  J.  (after  stating  the  facts  as 
above).  [1, 2]  The  instruction  that  It  was  the 
duty  of  the  driver  to  drive  In  such  a  manner 
as  not  to  injure  the  plaintiffs  was  clearly  er- 
roneous; his  duty  was  to  use  reasonable 
care.  The  uncontroverted  fact  being  that 
tbe  driver  had  not  so  driven  as  to  avoid  In- 
jury to  the  plaintiffs,  tbe  Instruction  was  In 
effect  a  direction  of  a  verdict  for  tbe  plain- 
tiffs, which  was  palpably  erroneous. 

There  Is,  however,  a  more  fundamental  er- 
ror that  runs  through  the  case  and  is  pre- 
sented by  the  refusal  of  the  district  conrt  to 
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chai^  tbe  defendant's  second  request,  viz., 
that  tbe  driver  of  the  wagon  bad  the  right 
to  presume  that  the  street  was  free  from  a 
scaffold  suspended  from  the  elevated  struc- 
ture. This  request  embodied  a  proper  state- 
ment of  the  law,  and  ought  to  have  been 
charged  as  correctly  presenting  the  legal  as- 
pect of  the  case  If  the  driver  of  the  wagon 
did  not  see  the  scaffold  or  know  of  its  ex- 
istence, which  the  Jury  must  have  found  to 
be  the  fact  If  tbey  accepted  the  statement  of 
the  driver,  who  testified  that  he  did  not  see 
tbe  scaffold  because  he  was  looking  at  his 
horses,  and  that  he  did  not  look  up  because 
he  was  looking  where  be  was  going.  If,  not- 
withstanding the  driver's  denial  that  he  saw 
the  scaffold,  the  Jury  had  found  that  be  did 
see  it,  a  logical  and  perhaps  a  legal  basis  of 
n^Iigence  would  have  been  laid ;  but  that 
question  was  not  submitted  to  the  Jury ; 
what  was  left  to  the  Jury  was  the  failure  of 
the  driver  to  look  for  the  scaffold,  which  ad- 
mitted fact  was  treffted  both  in  the  trial 
court  and  In  tbe  Supreme  Court  as  being  a 
negligent  act.  This  assumes  that  it  was  the 
duty  of  the  driver  to  look  out,  or  rather  to 
look  up,  for  such  an  obstruction  to  travel  as 
this  suspended  scaffold  proved  to  be.  Tbe 
law,  however,  Imposed  no  such  duty  upon 
tbe  driver,  who,  as  correctly  stated  in  the 
request,  bad  the  right  to  presume  that  the 
street  was  free  from  a  temporary  obstruc- 
tion in  so  unusual  a  place.  .  Of  course,  if 
the  driver  saw  the  obstruction  or  had  knowl- 
edge of  its  existence,  it  was  his  duty  to 
use  reasonable  care  to  avoid  It,  but  if  he  did 
not  see  It  or  know  of  it  he  was  under  no  du- 
ty to  look  for  something  that  he  had  the 
right  to  presume  did  not  exist  The  correct 
rule  is  that  stated  by  this  court  in  Durant 
T.  Palmer,  29  N.  J.  Law,  544,  where,  speak- 
ing of  the  public  highway,  It  was  said: 

"The  traveling  public  have  a  right  to  suppose 
that  there  is  no  daa^erous  impediment  or  pitfall 
in  any  part  of  it,  wjfhout  a  light  placed  to  give 
warning  of  it  pr  a  suitable  railing  to  protect 
from  it" 


TUs  was  said  of  an  <ipea  area  In  tbe  Bur- 
face  of  the  b^hway,  but  the  rnle  tbns  laid 
down  applies  to  all  Interfenncee  with  tbe 
safety  of  travel  on  a  blifhmiy  arirtng  from 
those  temporary  uses  of  It  tiiat  ue  nnasiial 
In  the  sense  that  they  are  not  the  normal  and 
permanent  Incidents  of  a  highway.  Perma- 
nent encroachments  upon  the  highway,  such 
as  front  door  steps,  bitching  poets,  awning 
poles,  and  this  elevated  railroad  strocture 
Itself,  are  Incidents  of  tbe  highway  of  wbldi 
the  traveling  public  must  take  notloe;  bnt 
merely  temporary  otiatnicttonB  to  travel,  sodi 
as  an  open  area  or  coal  cbute,  tlie  pUtne  vp 
of  building  materials,  a  lowered  arc  light  or 
a  sign  or  awning  suspended  so  low  as  to  im- 
pede travel,  are  matters  as  to  which,  in  the 
absence  of  knowledge  or  of  actual  warning, 
the  presumption  is  tliat  no  such  obstructions 
to  travel  will  be  encountered.  Such  a  pre- 
sumption is  essential  to  tbe  protection  of  the 
public,  especially  In  congested  centers  of 
traffic  and  travel  where  rapidly  moving  cars 
and  motors  are  to  be  encountered  and.  If  pos- 
sible, avoided,  to  say  nothing  of  tbe  safe- 
guarding of  slower  moving  vehicles  and  pe- 
destrians. These  normal  incidents  of  surface 
travel  suffice  to  tax  the  isklll  of  a  driver 
whose  whole  attention  can  l>e  given  to  what 
Is  within  his  field  of  vision  wlthont  adding  to 
his  duties  that  of  making  continuous  Inves- 
tigations as  to  what  is  taking  place  over  his 
head  or  what  has  taken  place  above  the  ordi- 
nary parallel  of  vision,  ^nce  -to  a  mathemat- 
ical certainty  his  ability  to  give  attention  to 
what  is  before  him  will  be  diminished  In  ex- 
act raUo  to  the  attention  he  gives  to  the 
making  of  such  aerial  observations.  The 
basis  of  this  salutary  rule  is  the  presumpti<Hi 
that  obtains  in  the  cases  to  which  it  applies, 
which  was  correctly  stated  in  the  defend- 
ant's request  and  ought  to  have  been  charged. 

For  the  errors  that  have  been  pointed  oat 
the  Judgment  of  the  Supreme  Court  Is  re- 
versed, to  the  end  that  there  may  be  a  venire 
de  novo  In  tbe  district  coort. 
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NATIONAL  CIRCLE,  DAVOHTBRS  OF 
ISABELLA,  T.  HINES  et  al. 

(Supreme  Court  of  Errors  o£  Connecticut.  Dec 
2.  1614.) 

L  Insurakoe  (I  687*)— BBHinOIAL  AfiSOCIA- 
TtONS  —  SUBOEDiyAXB  BODIES  —  OWNBUBIP 
OF  I'kOPEBTY. 

Where  the  constitution  for  subordinate  cir- 
cles prescribed  by  a  fraternal  asBOciation  organ- 
ised to  render  pecimiary  aid  to  its  members  and 
tiieir  beneficiaries,  with  power  to  establish  local 
circles  and  govern  and  manage  them  by  laws 
of  its  making,  required  local  circles  to  estabiisb 
and  maintain  funds  from  which  sick,  death,  or 
funeral  benefits  and  general  expenses  were  to 
be  paid,  the  funds  so  accumulated  by  a  subor- 
dinate circle  belonged  to  such  body. 

[Ed.  Note.— For  other  nsea,  see  Inmrance, 
Cent.  Dig.  1 1888;  Dec  Dig.  |687.«] 

2.  iNBtTBANCK  (|  6»7*)~BBNBFICIAL  ABSOOIA- 

TiONs — Fuhds—Tkusi  Chabacteb. 

Tbe  funds  of  a  subordinate  circle  of  a  fra- 
ternal association,  which  it  was,  by  its  consti- 
tndon,  required  to  establish  and  maintain  for 
the  payment  of  sick,  death,  and  funeral  benefits 
and  general  expenses,  were  impressed  with  a 
trust,  and  neither  the  circle  nor  its  members, 
wbetner  a  majority  or  a  minority,  could  divert 
the  funds  from  tbe  porposes  of  the  trust  to 
another  organization,  and  bsnce  a  vote  of  a 
meeting  of  a  subordioate  circle  to  withdraw, 
from  the  association  gave  its  treasurer  no  au- 
tirority  to  divert  the  funds  to  another  organisa- 
tion, especially  where  no  adequate  notice  of  the 
meeting  was  given  and  lance  numbers  of  the 
memt>erB  had  no  knowledge  of  the  vote  and  did 
not  assent  to  i^ 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  1 1838;  Dec  Dig.  {  697.*] 

8.  iMBOBAIfCS  (I  08^)— BENBrrCIAL  ASSOOIA- 

noNs— Fdhds— EnroBGBUEnT  or  Tbust. 
Kquity  will  enforce  the  trust  with  which 
funds  of  a  fraternal  associatioo,  accumulated  for 
the  payment  of  benefits,  i>  impressed,  and  pre- 
vent a  diveni<m  of  auch  fund*  to  purpocea  other 
than  those  spedfisd  in  tbe  asfociatiim'a  charter 
and  laws. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  1839;  Dec.  Dig.  «  e98.*l 

4.  Insubance  (I  604*)— Beneficial  Associa- 
tions—  Funds — Biqhtb  of  Witbdbawino 

UKMBEBg. 

Members  of  a  fraternal  association  who 
withdraw  therefrom  lose  their  interest  in  and 
rights  over  funds  accumulated  for  the  payment 
of  sick,  death,  and  funeral  benefits. 

[Bd.  Note.— For  other  casea,  see  Insurance, 
Cent.  Dig.  If  1834,  1835;  Dec  Dig.  {  tl&4.*i 

6.  IKBUUKCE  (I  687*)— BElfEnCUX  AB800U,- 
II0?TS— AcnONB— PABT1E8. 

Where,  under  tbe  constitution  for  subordi- 
nste  circles  prescribed  by  a  fraternal  associa- 
tion, it  was  the  duty  of  a  subordioate  circle  to 
maintain  fnods  for  the  payment  of  benefits  and 
general  expenses,  and  oi  tbe  association  to  pro- 
tect the  members  of  the  subordinate  circle  in 
and  to  such  funds,  though  a  subordinate  circle 
was  a  proper  party  to  enforce  the  trust  in  such 
funds  wbne  a  minority  of  the  members  illegally 
voted  to  withdraw  from  the  association  and  the 
treasurer  recognized  the  withdrawal  as  legal  and 
transferred  the  trust  funds  to  another  organizs- 
tion,  tbe  association  could  sue  to  restrain  the 
diversion  of  such  funds  and  to  require  an  ac- 
counting, especially  as  the  trust  funds  might  be 
dissipated  before  the  Bubordinate  circle  could 
be  reoi^anized  and  in  a  position  to  protect  tbem. 

lE^  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1888 ;  Dec  Dig.  f  697.*] 


6.  INSITBANCE  ({  697*)— BENEFICIAI.  ASSOOIA- 

TioNB  —  Actions  —  Pleadinq  —  SumciBM- 
CT  OF  Axx£qations— Facts  ob  Conclusionb. 
In  a  suit  by  a  fraternal  association  to  en- 
Mn  a  diversion  of  the  funds  of  a  local  circle, 
an  allegation  that,  under  its  charter  and  tbe 
constitution  prescribed  for  subordinate  circles, 
it  was  the  duty  of  tbe  association  to  protect  the 
members  of  the  subordinate  circle  in  such  funds 
was  not,  as  claimed,  •  mere  allegation  of  duty, 
but  a  summarization  of  a  Dart  of  the  provisions 
of  tbe  association's  charter. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  1 1838 ;  Dec.  Dig.  {  697.*] 

7.  Evidence  (i  31*)— Judicial  Notice-Spe- 
cial Acts. 

Judicial  notice  will  be  taken  ^  a  apedal 

act  of  incorporation.  . 

[Ed.  Note.— For  other  cases,  see  Evidence. 
CenL  Dig.  g§  40,  41 ;  Dec  Dig.  8  31.*] 

8.  INSUBANCE  (S  697*)— BeMBFICJAI,  ASSOCIA- 
TIONS—LoCAL    AND    SUBOBDINATE  BODIES— 

MuTtJAL  Duties  and  Powebb. 

Where  a  fraternal  association  having  pow- 
er to  establish  local  dtclea  did  establish  such 
circles  and  prescribed  a  constitution  for  them, 
requiring  them  to  maintain  funds  for  the  pay- 
ment of  oenefits  and  general  expenses,  it  was  toe 
duty  of  the  association,  for  its  own  interests  and 
those  of  its  sulwrdinate  circles  and  its  members, 
to  prevent  a  diversion  of  the  funds  of  a  subordi- 
nate circle,  even  though  its  charter  did  not  ex- 
pressly confer  this  power  upon  it. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1838  ;  Dec  Dig.  |  697.*] 

9.  INSUBANCE  (I  697*)— BCHSnOlAI.  ASSOCU- 

TioNB— Actions — Pabties. 

Where  a  subordinate  circle  was  in  arrears 
to  the  fraternal  association  by  which  it  was 
established  for  debts  and  dues  to  which'the  as- 
socUltion  was  entitled  under  its  constitution  and 
laws,  tbe  association  by  reason  of  its  position  as 
creditor,  if  not  on  other  grounds,  could  main- 
tain a  suit  to  enjoin  the  treasurer  of  such  circle 
from  diverting  the  funds  of  the  circle,  and  for 
an  accounting  by  him,  and  the  fact  that  it  did 
not  pray  for  a  money  judgment  did  not  affect 
its  right  to  maintain  the  suit. 

[Ed.  Note.— For  other  cases,  see  Insntance, 
Cent.  Dig.  {  1838;  Dec.  Dig.  i  687.*] 

10.  JODGIIENT    (f  268*)— COKFOBMITT  TO  U- 

8UES— Waiter  of  OBjEcmoNs. 

Where  k  Judgment  for  plaintiff  rendered 
upon  defendants'  refusal  to  plead  further  after 
the  overruling  of  a  demurrer  was  submitted  to 
counsel  for  defendants  and  approved  by  them, 
defendants  waived  their  right  to  complain  that 
it  was  broader  than  the  issues  or  uie  record 
warranted. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fl  456;  Dec  Dig.  8  258.*] 

Appeal  from  Superior  Court,  New  HaTW 
County;  Marcus  H.  Holcomb  and  Joel  H. 
Reed,  Judges. 

Suit  by  the  National  Circle,  Dmigbters  of 
Isabella,  against  Kathertne  Hinea  and  .oth- 
ers. Affirmed. 

Salt  to  restrain  the  defendants  as  treasurer 
and  financial  secretary  of  Loyal  Circle  No. 
7,  a  subordinate  brawA  or  division  of  the 
plaintiff  oi^nlxatlon,  from  paying  out  or 
Issuing  In  any  way  moneys  allied  to  be- 
long to  said  Circle  No.  7,  bjiA  also  for  an  ac- 
counting of  all  moneys  in  thdr  hands  as 
such  officers.  The  court  overruled  the  de- 
murrer, and  upon  the  refusal  of  the  defend- 
auts  to  plead  further  Judgment  was  render* 


*mr  Btber  eases  see  same  lople  and  seetlon  NVMBBB  la  Dse.  Dig.  a  Am.  Dig.  Ksy-No.  Serlss  a  Bsp'r  ladexsi 
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ed  for  the  plaintiff,  from  wbldi  the  de- 
tendante  appealed.   No  error. 

Walter  J.  Walsh,  of  New  Haven,  for  ap- 
peUnnts.  Charles  F.  Roberts,  of  New  HaTen, 
for  aKwUee. 

WHEELER,  J.  The  plalnttfl  was  incor- 
poiated  by  special  charter  of  the  Qeneral 
Assembly  (Special  Laws  1907,  p.  402),  among 
other  purposes,  to  render  pecuniary  aid  to 
its  sick  and  distressed  members  and  their 
beneficiaries  and  to  defray  the  funeral  ex- 
penses of  Its  members.  It  had  power  to  es- 
tablish local  circles  and  grant  them  charters 
and  to  govern  and  menage  them  by  laws  of 
its  making  and  to  enforce  the  same.  It  es- 
tablished, under  this  authority,  Loyal  Cir- 
cle No.  7,  which  has  affiliated  with  the  plain- 
tiff and  been  subject  to  its  charter,  consti- 
tatlon,  and  by-laws  from  its  organization  to 
October  13,  1913.  Under  the  constitution 
prescribed  by  the  plaintiff  for  subordinate 
circles  it  was  the  duty  of  Loyal  Circle  No. 
7  to  establish  and  maintain  a  general  fund 
from  which  all  claims  for  sick  benefits  and 
for  the  general  expenses  of  the  circle  were 
required  to  be  paid,  and  a  mortuary  fund 
from  which  all  claims  for  death  or  funeral 
benefits  were  required  to  be  paid.  And  it 
was  the  duty  of  the  plaintiff,  under  its  char- 
ter and  constitution,  to  protect  the  members 
of  Loyal  Circle  No.  7  In  and  to  these  funds 
and  to  the  death  claims  and  beneficiary  lia- 
bilities now  or  hereafter  maturing  in  favor 
of  any  such  member.  Loyal  Circle  No.  7  la 
in  arrears  to  the  plaintiff  for  debts  and  dues 
to  which  it  is  entitled  under  its  constitution 
and  laws.  The  circle  had  accumulated  on 
October  13,  1913,  a  substantial  sum  in  its 
mortuary  fund  and  its  general  fund,  which 
was  deposited  either  in  the  name  of  the  circle 
or  its  treasurer,  defendant  Hines.  On  this 
date  a  small  minority  of  the  members  of  the 
circle,  without  notice  to  the  members  specify- 
ing the  objects  of  the  meeting,  and  without 
the  knowledge  of  a  large  number  of  the  mem- 
bers, held  a  special  meeting  of  the  circle  and 
voted  to  witbdraV  as  a  subordinate  circle  of 
the  plaintiff.  The  defendant  treasurer,  acting 
under  this  vote,  withdrew  these  deposits,  and 
deposited  the  same  either  In  the  name  of  an 
organisation  not  established  under  the  plain- 
^tlff,  and  called  "The  Loyal  Ladies,"  or  In  her 
name  as  treasurer  thereof.  These  funds  are 
now  or  mtiy  be  Immedlatdy  needed  to  meet 
the'd^th  claims  or  beneficiary  lialrillties  of 
Loyal  Circle  Na  7*  now  or  hereafter  matur- 
ing, and  If  these  funds  are  thns  diverted, 
the  plaintiff  wlU  be  unable  to  fnlfUl  the  duty 
it  owes  to  the  members  of  Li^al  Circle  No. 
7,  and  from  collecting  the  debts  owed  it  by 
this  circle. 

(1]  The  funds  accumulated  by  Loyal  Clrde 
No.  7,  which  was  a  subordinate  body  of  the 
plalnttff,  a  fraternal  incorporated  organisa- 
tion, belong  to  the  subordinate  body. 

[2, 3]  As  soon  as  paid  In  by  the  m»nbers 
these  fundi  became  impressed  with  a  trust. 


the  terms  of  which  are  found  in  the  charter 
of  the  plaintiff  and  in  the  constitutions  and 
laws  of  the  plaintiff  and  of  the  subordinate 
body.  Grand  Lodge  of  Connecticut  v.  Grand 
Lodge  of  Massachusetts,  81  Conn.  189,  208, 
70  Atl.  617 ;  note  to  Grand  Court  v.  Rodel, 
47  L.  R.  A.  (N.  S.)  927,  931. 

Equity  will  enforce  thl's  trust  and  prevent 
the  diversion  of  these  trust  funds  to  purposes 
other  than  those  specified  by  the  charter  and 
laws  of  the  plaintiff.  Grand  Lodge  of  Con- 
necticut V.  Grand  Lodge  of  Massachusetts, 
81  Conn.  189,  203,  70  Atl.  617;  Penfleld  v. 
Skinner,  11  Vt  296,  298 ;  High  on  Injunctions 
(4.th  Ed.)  i  1192,  p.  1193. 

Neither  Loyal  Circle  No.  7,  nor  its  mem- 
bers, whether  a  majority  or  a  minority,  could 
divert  these  funds  from  the  purposes  of  the 
trust  to  another  organizati<HL  Eoemer 
Lodge  V.  Grand  Lodge,  146  Ind.  639,  655,  49 
N.  E.  1103 ;  Mci'adden  v.  Mnrphy,  149  Mass. 
341,  342,  21  N.  E.  fi68. 

[4]  The  members  of  Loyal  Circle  No.  7  who 
withdrew  lost  their  Interest  in  and  rights 
over  these  funds.  Their  ownership  vested 
with  Loyal  Circle,  and  none  but  Loyal  mem- 
bers had  any  interest  in  or  rights  over  these 
funda  Grand  Lodge  of  Connecticut  v.  Grand 
Lodge  of  Massachusetts,  81  Conn.  189,  70  Atl. 
617;  Fawcett  v.  Iron  Hall,  64  Conn.  170,  20 
Atl.  614,  24  L.  R.  A.  81S;  Freundschaft  Lodge 
V.  Alchenburger,  235  lU.  438,  85  N.  E.  653. 
Thus  the  vote  of  withdrawal  did  not  give  the 
defendant  treasurer  authority  to  divert  these 
trust  funds  from  the  purposes  of  the  trust 
These  funds,  whether  in  her  custody  or  that 
of  the  Loyal  Ladies,  remain  impressed  with 
the  trust,  which  immediately  attached  upon 
the  creation  of  the  funds.  Their  ownership 
then  vested  and  still  vests  In  Loyal  Circle 
No.  7.  The  defendant  treasurer  could  not 
rely  upon  the  vote  of  the  meeting,  had  It  been 
duly  called ;  much  less  had  she  the  right  to 
rely  upon  this  meeting  whose  acts  were  il- 
legal, since  no  adequate  notice  of  it  was  given 
the  members,  and  large  numbers  of  them  nei- 
ther had  knowledge  of  the  vote  taken  nor 
assented  to  IL 

[SI  The  defendants  do  not  contest  these 
settled  principles  of  the  law,  but  rely  upon 
the  claim  that  the  plalntlfl  cannot  maintain 
this  action,  since  npw  the  facts  of  leoord  it 
has  no  Tli^t,  title,  or  interest  in  and  to  the 
funds  diverted.  Ordinarily  the  proper  party 
to  enforce  the  trust  In  these  wraai^  diverted 
fonds  would  be  Loyal  Circle  No.  7,  yet  we  do 
not  think  Loyal  Circle  Is  the  only  party  whidi 
may,  by  l^d  action,  protect  and  preserve 
these  fands.  The  situation  is  onnsual.  A 
minority  of  Loyal  Circle  has  lllegidly  voted  to 
withdraw  from  the  plaintiff.  The  keeper  of 
its  funds  has  recognized  the  withdrawal  as 
legal,  and,  acting  In  accordance  with  tbls 
vote,  has  transferred  the  trust  funds  .in  ber 
keeping  to  another  organisation.  It  is  obvi- 
ous that  nntU  Loyal  Clrde  has  been  recwgan- 
ized  and  a  legal  vote  had  aothbrisbig  a  legal 
action  to  protect  and  secure  these  funds,  jtlie 
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drcle  wlU  not  and  cannot  ftct  Meantime 
the  troBt  funds  may  hare  been  dissipated, 
and  when  Loyal  Circle  No.  7  Is  in  a  position 
to  protect  Its  trust  funds,  they  may  baTe  van- 
isbed.  Tlie  powers  of  equity  are  broad 
enough  to  protect  trust  funds  and  enforce  tbe 
trust  under  any  and  all  circumstances.  It 
will  not  anffer  a  wrongdoer  to  waste  trust 
funds.  For  the  t>rotectlon  of  the  trust  funds 
of  Loyal  Circle  tbe '  Icnown  remedies  of  the 
law  are  ampl&  It  tbls  were  not  so,  equity 
would  find  the  way.  Trust  funds  are  Its  es- 
pecial care. 

[I.  7)  The  facts  of  record  show  that  the 
plaintiff*  under  Its  charter  and  laws,  Is  in 
duty  bound  to  protect  the  members  of  Loyal 
Circle  In  their  rights  to  Uiese  funds.  The 
defendants  assert  that  tbls  is  a  mere  allega- 
tion of  duty.  We  do  not  so  regard  tt.  It  is 
a  Bommarizatlon  of  a  part  of  tbe  provisions 
ot  tbe  plaintiff's  dtarter,  nndw  flie  special 
act.  of  wbicb  we  take  Judicial  notice.  Gen- 
eral Hospital  Soc.  T.  New  Bavni  Rmderlng 
Co^  79  Conn.  581.  68S,  6B  Atl.  106^  118  Am. 
St.  Rap.  178,  9  Ann.  Oh.  168. 

[I]  Tbe  plalntifl  owed  to  tbe  manbers  of 
Loyal  Circle,  by  the  eziwess  provision  of  Its 
diarter,  tbe  duty  of  protecting  In  tbe  courts 
of  this  stste  tbe  trust  funds  of  tte  circle 
against  tb^  diversion  to  uses  and  purposes 
other  than  Uiose  of  Ita  charter  and  law. 
TUs  qiMciflc  dutr  made  imperatlTe  its  ap- 
peal to  equity  to  help  It  preserve  and  place 
these  trust  funds  in  the  keepliv  of  their 
owner.  If  Its  charter  did  not  expressly  con- 
fer this  powor  vpm  the  plaintiff,  we  should 
find  authority  for  its  course  in  the  fiict  that 
lA>yaI  Circle  owed  its  origin  to  the  plaintiff 
and  existed  under  its  laws  and  goremment 
and  eecured  and  maintained  these  funds 
tor  purposes  prescribed  by  the  plalndff. 
From  powers  such  as  these  tbe  duty  was 
cast  upon  the  plaintiff,  for  Its  own  Interests 
and  that  of  Its  subordinate  body  and  Its 
memtwrs,  to  see  that  the  law  of  its  or^n 
and  the  laws  of  Its  order  were  carried  out 
If  tbls  were  done  the  trust  funds  of  Loyal 
Circle  would  be  available  for  the  execution  of 
the  trust  If  It  were  not  done  tbe  laws  of 
the  order  would  be  violated,  the  purposes  of 
Its  trust  funds  defeated,  and  the  existence 
of  the  plaintiff  Imperiled.  For  Its  existence 
Is  Involved  In  the  destruction  of  Its  sub- 
ordinate body  and  in  the  diversion  of  the 
trust  funds  from  tbe  purposes  for  its  trust 
to  the  uses  of  a  rival  organization.  Loyal 
Circle  la  temporarily  unable  to  protect  tbe 
Interests  of  Its  members  In  these  funds  by 
preventing  tbeir  diversion  and  securing  an 
accounting.  The  need  is  urgent  Who  is 
there,  under  these  conditions,  who  can  act 
for  tbe  subordinate  body  and  for  all  of  Its 
members,  unless  it  be  ttie  parent  organiza- 
tion without  whose  sanction  there  would 
have  been  no  subordinate  body  and  no  trust 
funds  to  be  diverted? 


[I]  The  action  may  be  sustained  on  nar- 
rower grounds.  The  plaintiff  Is  a  creditor  of 
Loyal  Circle.  As  such  It  might  In  tbe  same 
action  have  sought  to  secure  Its  debt  and 
asked  equitable  relief  by  wa^  of  an  Injunc* 
tion  and  an  accounting.  Lewlsohn  v.  -  Stod- 
dard, 78  Conn.  575,  601,  63  Atl.  621 ;  Bron- 
son  V.  Thompson,  77  Conn.  214,  58  Atl.  692; 
Tall  V.  Hammond,  60  Conn.  383,  22  AU.  954, 
25  Am.  8t  Bep.  830.  Had  the  plaintiff  Joined 
to  lis  prayers  for  relief  one  for  a  money 
judgment  these  authorities  and  others  In 
our  Jurisdiction  would  sustain  tbe  action. 
As  a  general  rule  tbe  prayer  for  a  money 
Judgment  supports  the  equitable  relief.  But 
situations  may  occur  where  a  creditor  does 
not  desire  to  force  bis  debtor  to  an  Immediate 
payment,  but  does  desire  to  prevent  the  di- 
version of  the  funds  of  the  debtor.  When 
the  debtor  la  a  charity  or  a  subordinate  body 
of  a  parent  fratenial  organization,  there 
would  seem  to  be  the  best  of  reasons  for  ap- 
proving the  course  of  a  creditor  in  securing 
an  accounting  and  the  preservation  of  the 
trust  funds  of  the  debtor  for  ttie  purposes  of 
the  trust  and  withholding  Its  right  to  press 
for  immediate  payment  of  its  debt  We 
think  the  plaintiff  was  entitled  to  this  actt<Hi 
as  a  creditor  of  Loyal  Circle. 

[II]  The  defendante  claim  the  Judgment 
is  defective  in  that  It  does  not  follow  the 
claims  for  relief,  and  in  tbat  the  facts  of 
record  do  not  show  that  the  defmdant  Fitz- 
gerald is  concerned  in  the  diversion  of  these 
funds.  The  form  of  Judgment  was  submitted 
to  the  counsel  for  the  defendants  and  approv- 
ed of  Iqr  them.  If  it  be  broader  than  ttie 
isaues  or  the  record  warrants,  tbe  defondr 
ants  have  waived  by  their  aj^jtroval  of  It  the 
light  to  complain  ot  this. 

There  is  no  error.  Tbe  other  Judges  con- 
curred. 


MAI/TBIB  et  aL  V.  OLDS  et  eL 

(Supreme  Court  of  Brnm  of  Conueetlent.  Dee: 

2,  1914.) 

L  AoBiou]:.TDia  (f  11*)— Cboppeb's  CoirraAor 

— CONSTBUCTIOM— EFFEpx— "CaOfPEB." 

Where  a  teller  of  fertilizers,  in  order  to 
secnre  tbe  price  of  fertilizers  furnished  to  the 
owners  of  a  farm  to  enable  them  to  make  a 
tobacoo  crop,  took  a  lease  of  the  farm  (or  the 

year^  the  lessors  continuing  In  posaeaalon,  fur- 
nishing the  labor,  tools,  etc,  to  make  tbe  crop 
and  dealing  with  it  as  their  own,  such  leftse  was 
not  enforceable  to  give  the  sellers  of  tbe  fertilis- 
er a  lien  on  the  crop  as  a  cropper's  contract; 
a  "cropper"  being  one  who  cultivates  the  land 
of  another  in  consideratioo  of  a  portion  of  the 
crop,  having  no  interest  in  tbe  land,  and  hence 
none  in  the  crop  until  divided,  his  possession 
being  that  of  the  landowner. 

[Ed.  Note. — For  other  caara,  see  Agriculture, 
Cent  Dig.  {§  15-30 ;   Dec.  Dig.  t  11* 

For  other  detinitioDs,  see  Words  and  Phrases, 
First  and  Second  Series,  Cropper.] 

2.  Landlobo  and  Tenant  (S  5*)— Belatioh 
— Cbeation— Ihstbument. 

Ad  Instrument  in  terms  a  lease  executed  by 
landowners  to  a  seller  of  fertilizer  to  them  on 
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credit,  to  enable  them  to  make  a  tobacco  crop, 
it  beios  the  intention  that  the  owneia.  should 
nave  possession  and  cultivate  md  harvest  the 
crop,  did  not  create  the  relation  of  landlord 
and  tenant. 

[Ed.  Note.— Eor  other  cases,  see  Landlord 
ud  Tenant,  C^t  Dig.  U  9.  o,  9;  Dec.  Dig. 

3.  liAHDLOBD  AITD  TEnAHT  ({  1*)— EHTBT— OP- 

■BATzoN— Estate  of  Lksseb. 

Under  the  statute  of  uses,  entry  on  leased 
land  Is  not  neceasary  to  give  the  lesaee  an  estate 

therein. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S  1 ;  Dec.  Dig.  |  1.*] 

4.  Bankbuftct  ti  172*}— FaocBBDS  or  Cbof 
— Tbanbfebs. 

B.  Bros,  operating  a  farm,  in  order  to  in- 
duce certain  fertilizer  merchants  to  furnish  fer- 
tiliser to  them  on  credit  for  the  year  1812,  ex- 
eented  to  such  merchants  a  leaae  of  their  farm 
as  security,  agreeing,  however,  to  cultivate,  har- 
vest, and  sell  the  crop,  and  turn  the  proceeds 
over  to  the  merchantfl  who  were  to  pay  their  bill 
therefrom  and  return  the  balance  to.B.  Bros. 
In  FebruaET,  191S»  being  pursued  by  creditors, 
they  turned  over  tiie  proceeds  of  the  crop  to 
complainants  to  effect  a  settlement  with  their 
creditors,  and  thereafter  executed  and  delivered 
to  the  merchants  an  order  directing  complain- 
ants to  pay  the  amount  due  them :  but  on  April 
16th  B.  Bros,  were  adjudged  bankrupts  and  de- 
fendant was  appointed  their  trustee.  Held, 
that  such  facts  were  insufficient  to  raise  a  con- 
structive trust  of  the  proceeds  of  the  crop  in 
the  merchants'  favor,  and  the  order,  having  been 
granted  within  four  months  of  the  bankruptcy 
adjudication  without  a  present  consideration, 
was  not  binding  on  the  bankrupts'  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  f  220;   Dec.  Dig.  S  172.*] 

6.  TbUBTS  {§  CoNSTBUCTIVa  TBU8T8— 

Requisites— Fbaud. 

Fraud,  active  or,  constnicUve,  is  the  foun- 
dation on  which  the  law  raises  a  constructive 
trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  144 ;  Dec.  Dig.  |  94^.*] 

AmKal  from  Snperlor  Court,  Hartford 
County;  WUUam  L.  Bennett,  Judge. 

Interpleader  by  Theodore  H.  Haltble  and 
others  agalnat  Alfred  A.  Olds  and  others  to 
determine  the  title  to  a  fund  In  complain- 
ants' cnstody.  Case  Inroaght  to  the  superior 
court,  where  decree  that  the  defendants  in- 
terplead was  roidered,  and,  a  decree  baTlng 
been  rendered  in  fawr  of  defendant  Seymour 
trustee,  defendants  Olds  and  Whipple  appeaL 
Affirmed. 

Olds  &  Whipple  were  copartners  dealing  in 
fertilizer  and  agricultural  supplies.  Batter- 
son  Bros,  were  copartners  owning  end  con- 
ducting a  farm  In  East  Granby.  In  the 
spring  of  1912,  they  requested  Olds  and  Whip- 
ple to  sell  them  fertilizer  for  use  on  their 
farm.  Olds  &  Whipple  refused  unless  they 
received  security  for  the  payment  of  these 
goods,  and  suggested  that  Batterson  Bros, 
give  tbem  a  lease  of  their  farm  as  security. 
Thereupon  the  parties  entered  Into  the  fol- 
lowing agreement:  Batterson  Bros,  were  to 
give  Olds  &  Whipple  a  lease  of  their  tobacco 
land  and  sheds  as  security  for  the  fertilizer 
furnished  by  Olds  &  Whipple,  and  were  to 


raise,  cultivate,  and  harvest  the  tobacco  crop, 
furnishing  at  their  own  expense  the  labor 
and  tools,  and  to  sell  the  crop  and  turn  the 
proceeds  over  to  Olds  &  Whipple,  who  were 
to  pay  their  own  bill  ont  of  the  proceeds  and 
turn  over  the  balance  to  Batterson  Bros.  On 
June  17,  1912,  to  carry  out  this  agreement, 
Batterson  Bros,  gave  Olds  &  Wliinile  an  in- 
strument in  form  and  terms  a  lease  of  their 
farm  for  the  term  of  one  year  from -April  1, 
1912,  for  the  consideration  of  ¥1  and  other 
good  and  valuable  considerations.  Between 
June  5  and  December  9, 1912,  Olds  &  Whipple 
furnished  fertilizer  to  the  amount  of  $67Z75, 
which  was  used  In  raising,  cultivating,  and 
harvesting  the  crop  grown  upon  the  farm, 
and  in  July,  1912,  and  the  fall  of  that  year, 
this  agreement  was  changed  so  that  Olds  A 
Whipple  were  to  furnish  other  goods  amount- 
ing to  $210  upon  the  same  terms  and  condi- 
tions as  the  other  goods,  and  these  were  so 
furnished  and  ■  similarly  used  on  the  farm. 
The  parties  never  Intended  that  Olds  &  Whip- 
ple should  enter  upon  or  take  possession  of 
said  premises,  and  they  never  did.  Batterson 
Bros,  continued  in  possession  of  the  farm  and 
raised,  cultivated,  and  harvested  the  tobacco 
crop,  furnishlDg  at  their  ovni  cost  the  labor, 
teams,  tools,  etc.,  and  they  dealt  with  this 
crop  as  their  own  and  sold  It  as  their  own. 
Being  pursued  by  creditors,  they  turned  over 
to  the  plaintiffs  on  February  10  and  Febru- 
ary 17,  1913,  $1,276,  the  proceeds  of  the  sale, 
for  the  purpose  of  having  them  effect  a  set- 
tlement with  their  creditors.  At  a  meeting 
of  the  creditors;  Olds  &  Whipple  claimed  to 
own  the  crop  of  tobacco  and  the  proceeds 
from  Its  sale,  as  they  always  had  dene.  On 
March  31, 1913.  Batterson  Bros,  executed  and 
delivered  to  Olds  &  Whipple  an  order  on  the 
plaintiffs  for  $852.64.  being  the  amount  due 
them  from  Batterson  Bros,  with  interest,  and 
on  April  1,  1913,  Olds  &  Whipple  gave  dne 
notice  of  this  order  to  the  plaintlflM.  On 
April  16, 1913,  Batterson  Bros-  were  several- 
ly and  jointly  adjudged  bankrupts,  and  on 
April  30,  1913,  the  defmdant  Seymour  was 
appointed  trustee  agd  duly  qualified  and  ever 
since  has  been  such  trustee. 

Terry  J.  Chapiu  and  Noble  B.  Pierce,  both 
of  Hartford,  for  ap[>ellants  Olds  ft  Whipple. 
Stanley  W.  Edwards  and  Blt^rd  Henry 
Demlng,  both  of  Hartford,  for  appellee  Sey- 
mour, trustee.  William  M.  Maltbie,  of  Hart- 
ford, for  other  appellees. 

WHEELER,  J.  (after  stating  fbe  facts  as 
above).  Olds  &  Whipple  assign  as  error  the 
conclusion  of  the  trial  court  vesting  in  the 
trustee  of  Batterson  Bros,  the  proceeds  of 
the  tobacco  crop  raised  on  their  farm.  They 
insist  that  the  ownership  of  the  crop  and  pro- 
ceeds thereof  was  In  them,  since  the  rela- 
tionship between  Batterson  Bros,  and  tbem, 
arising  out  of  their  agreement,  was  either  that 
of  cropper,  or  landlord  and  tenant,  and  either 
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relatlm  would  TCBt  In  them  the  title  and 
right  of  possession  of  the  crop  and  its  pro- 
ceeda 

The  Intention  of  the  parties,  gathered  from 
tbelr  agreement  as  read  In  the  light  of  Its 
snnoundlng  circumstances,  controls  the  rela- 
tion established.  The  finding  shows  that  Bat- 
tersou  Bros,  owned  the  farm  upon  which  the 
orop  was  raised  and  continued  In  the  actual 
possession  of  thelF*  farm  both  before  and  aft- 
er the  raising  of  the  crop  and  of  the  ex- 
ecution of  the  agreement  Exhibit  A.  Olds  & 
Whipple  had  no  interest  in  the  farm  of  Bat- 
tenon  Bros,  ezce^t  such  as  arose  out  of  Ex- 
hibit A,  or  of  the  agreemoit  «itered  Into,  and 
were  nerer  In  its  actual  pcNssesslon  or  occu- 
pancy. Exhibit  A  purported  to  lease  and 
farm  let  unto  Olds  &  Whipple  the  farm  of 
Batterson  Bros,  for  one  jevt.  In  terms  the 
imtrumoit  was  a  lease. 

t1]  The  transaction  which  culminated  In 
Exhibit  A  and  of  the  agreemratt  entered  into 
contains  no  single  characteristic  of  a  "crop- 
per"* contract  A  "cropper"  is  one  who  coltl- 
vates  the  land  ot  another  in  consideration  of 
the  compensation  to  him  of  a  portton  of  the 
crop  raised.  The  cropper  has  no  Interest  In 
the  land,  h^ice  none  to  the  crop  raised  until 
It  be  divided.  His  possession  is  that  of  the 
owner.  Steel  v.  Vrick,  56  Pa.  172, 175:  Har- 
rison et  al.  T.  BickB,  71  N.  O.  7,  10;  12  Gyc. 
979.  BatteTBOn  Bros,  continued  in  the  own- 
ership and  possession  of  their  farm.  Olds 
A  Whipple  never  cnltlTated  the  farm  had 
possession  of  the  same.  The  parties  very 
<>learly  never  intended  that  Batterson  Bros, 
riiould  become  the  croppers  of  Olds  &  Whip- 
ple. 

The  trustee  contends  that  E^bit  A  did 
not  create  the  relation  of  landlord  and  ten- 
ant between  the  parties  to  It,  for  the  reason 
that  a  lease  is  personal  property  and  title  to 
personal  property  cannot  be  transfer^  with- 
out a  change  ot  possession,  and  hence  an  ac- 
tnal  eattj  was  Indispensable  to  the  tolera- 
tion of  the  lease. 

[1,  tl  We  agree  that,  under  the  djcum- 
stances  before  us.  Exhibit  A  did  not  create 
between  the  parties  to  it  the  relation  of 
landlord  and  tenant,  but  we  disagree  with 
the  reasons  given  by  counsel  for  the  trustee 
for  this  conclusloh.  The  common  law  did 
require  an  entry  upon  land  leased  In  order 
to  give  a  lessee  an  estate  In  the  land.  The 
statute  of  uses  has  dispensed  with  this  re- 
^pilrement;  tf  the  lease  Is  by  way  of  bargain 
and  sale,  the  constructive  possession  con- 
ferred by  the  statute  supersedes  the  neces- 
sity for  an  actual  entry.  Minor  ft  Wents  on 
Keal  Prop.  |  318,  p.  272. 

There  was  no  need  of  entry  under  Exhibit 
A.  If  the  transaction  comprised  nothing 
niore  than  the  execution  and  delivery  of  Ex- 
Idblt  A,  a  different  question  would  have  been 
presented.  The  agreement  made  contem- 
plated at  no  time  a  change  of  possession,  but 
-alwajTB  tlie  continuance  of  the  lessora  In 


possession.  The  constructive  possession  con- 
ferred by  the  statute  of  uses  most  give  way 
to  the  actual  agreement  of  the  parties.  The 
law  cannot  presume  the  existence  of  a  fact 
when  the  agreement  of  the  parties  exclndes 
the  presumption  by  expressly  providing  the 
contrary.  Exhibit  A,  taken  In  connection 
with  the  agreement  then  made,  was  not  a 
lease  except  in  form.  It  did  not  convey  to 
Olds  &  Whipple  an  Interest  in  tne  farm,  and 
therefore  the  crop  did  not,  as  a  part  of  the 
realty,  vest  in  Olds  &  Whipple.  Neither  did 
the  agreement  pnrport  to  give  them  an  Inter- 
est in  the  crop. 

14]  Olds  ft  Whipple,  in  addition,  contend 
that  Batterson  Bros,  held  the  proceeds  of 
the  sale  in  trust  for  them,  as  either  a  re- 
sulting or  a  constructive  trust,  and  that  Malt- 
bie  ft  Maltbie  received  the  inrooeedB  under 
the  same  trust.  Kcme  of  the  classes  Into 
wbl<di  resulting  trusts  are  divided  are  found 
In  the  facts  of  this  agreement.  Blspham.  on 
Bq.  (7th  Ed.)  i  79.  The  agreement  clearly 
shows  a  contrary  intent  Equally  Ineffective 
are  these  foots  to  raise  a  constructive  trust 

[I]  Fraud,  active  or  constructive,  is  the 
foundation  on  whleb  the  law  raises  a  con- 
structive Crust  and  Uie  flndliu;  discloses 
that  neitlier  at  the  time  of  tbe  agreemoit 
nor  of  Uie  sale^  were  Batterson  Bnn.  act- 
ing in  fraud,  or  under  drcumstancea  from 
which  the  law  would  find  fraud.  Since  Bat- 
terson Bros,  did  not  hold  the  crop  or  its  pro- 
ceeds as  trustees  for  Olds  ft  Whipple.  Halt- 
hie  ft  Haltbie,  the  agents  and  attorneys  of 
Batterson  Bro&,  did  not  rec^ve  the  proceeds 
diarged  with  any  trust  otho-  than  a  trust 
for  tbe  beneflt  of  all  ttia  creditors  of  Batter* 
son  Bros.  Wbether  or  not  Batterson  Bros, 
were  bound  undef  tlila  agreemoit  to  turn 
over  to  Olds  ft  Whipple  these  proceeds,  and 
whether  th^r  failure  so  to  do  was  a  breach 
of  tbdit  agreement  are  not  the  Questions 
here.  While  they  had  the  title  to  and  pos- 
session of  tliese  proceeds,  they  turned  them 
over  to  Maltble  &  Maltbie  for  a  specific  pur- 
pose, but  the  ownership  remained  In  them. 
Had  Maltble  ft  Ualttile.  pilor  to  the  adjudi- 
cation in  bankruptcy,  in  compliance  with  the 
terms  of  the  order,  turned  over  to  Olds  ft 
Whipple  these  fnnds,  we  should  have  had  for 
dldsion  a  different  Issue.  The  order  on  Malt- 
bie ft  Maltble  for  a  part  of  these  proceeds 
was  invalid  against  the  tmstee  In  bankrupt- 
cy. Tbe  order  did  not  affect  the  title  to  the 
proceeds,  and  being  made  within  four  months 
of  tbe  adjudication  In  bankruptcy,  and  no 
present  valuable  consideration  having  been 
given  therefor,  it  was  not  binding  on  the 
trustee.  Bankruptcy  Act  1898,  S  67e  (U.  S. 
Comp.  St.  1913,  §  9651). 

Olds  ft  Whipple,  under  tbe  agreement  and 
Exhibit  A,  were  not  the  owners  of  either  tbe 
crop  or  Its  proceeds  as  against  the  creditors 
of  Batterson  Bros.,  and  the  proceeds  of  the 
sale  in  the  hands  of  Maltbie  ft  Maltble  are 
the  property  at  the  trustee  ot  the  bankrupt 
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estate  of  Battenon,  Bros,  and  applicable  to 
aU  creditors  alike,  Including  Olds  &  Whipple. 

There  la  no  error.  The  other  Judges  con- 
curred. 


HATES  V.  TORRTNOTON  WATER  CO. 

(Supreme  Court  of  Errors  of  Conoectlcnt  Dec 
2,  1914.) 

1.  Waters  and  Water  Courses  (S  209*)  — 
Public  Water  Supply— Purificatioh—EIx- 
AMiNATioN— Duty  or  Pbivatb  Water  Com- 
pany—Injuries  TO  CONSUUBR— NBOUOENGI 
—Question  fob  Jury. 

In  an  action  for  injurlei  to  a  conflnmer  of 
water  fumlBhed  by  a  private  water  company 
by  catching  typhoid  fever  from  the  water,  evi- 
dence held  to  entitle  plaintiff  to  go  to  the  jury 
on  the  question  whether  defendant  was  negligent 
in  not  purifying  or  examining  the  water  from 
one  of  its  supply  sources  before  distributing  it. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  802;  Dec  Dig.  S 
209.*] 

2.  Waters  and  Water  Courses  (S  207*)— Do- 
MEBTic  Supply— Private  Water  Compawt 
— Duties. 

While  a  private  water  company  furnishing 
water  to  a  town  is  not  a  guarantor  of  the  puri- 
ty of  the  the  water  or  of  its  freedom  from  in- 
KCtion,  it  is  bonnd  to  use  reasonable  care  to 
ascertain  whether  there  Is  a  reasonable  proba- 
bility that  the  supply  may  be  infected  from 
causes  known  to  exist,  or  which  could  have 
been  known  or  foreseen  by  such  care,  and,  if 
reasonable  care  would  have  disclosed  a  reason- 
able probability  of  such  infection,  then  it  is 
the  company's  duty  to  adopt  approved  precau- 
tionary measures,  reasouably  proper  and  nec- 
essary under  the  dreumstances,  to  protect  the 
commnnity  from  risk  at  infection. 

WBd.  Note.— For  other  cases,  see  Waters  and 
ater  ConrMS.  Dec  Dig.  |  207.*] 

3.  Waters  and  Water  Courses  <S  207*)  — 
Public  Supply— Infection— Neo licence. 

Where  plaintiff  was  infected  with  typhoid 

ferms  from  drinking  water  furnished  by  de- 
endant  corporation  to  a  town,  and  the  visible 
and  continuous  conditions  on  the  watershed 
from  which  defendant  drew  part  of  its  supply 
mijiht  have  justified  a  finding  that  it  was  de- 
fendant's duty  to  adopt  Bome  measures  to  purify 
the  supply,  it  was  not  relieved  of  sncb  duty 
because  there  had  been  no  history  of  any  case  of 
typhoid  among  the  permanent  reddents  of  the 
watershed,  and  hence  a  failure  by  defendant 
to  take  any  steps  to  purify  the  water  by  sedi- 
mentntion  or  nitration  before  distributing  it 
would  constitute  actionable  negligence. 

[Ed,  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  1  207.*] 

Appeal  from  Superior  Court,  Litchfield 
County;  William  S.  Case,  Judge. 

Action  by  Mary  A.  Hayes  against  the  Tor- 
rlngton  Water  Company,  to  recover  damages 
caused  by  defendant's  negligence  In  supplying 
water  infected  with  typhoid  germs.  From 
a  judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Caleb  A.  Horse,  of  New  Havea,  and  Thom- 
as J.  Wall,  of  Torrington.  for  appellant 
Wrniam  F.  Henney,  of  Hartford,  Donald  T. 
Warner,  of  Salisbury,  and  Gideon  H.  Welch, 
of  Torrlngtoo,  for  appellee. 


BEACH,  J.  The  cotpplalnt  alleges  that  tlie 
defendant  supplies  the  town  of  Torrtngtoii 
with  water  for  domestic  purposes,  under  a 
charter  which  gives  it  power  to  protect  its 
water  supply  from  pollutl(m,  and  that  the 
plaintiff,  who  lived  in  a  house  supplied  with 
water  through  defendant's  pipes,  contracted 
typhoid  fever  from  drinking  the  same.  The 
negligence  alleged  Is  In  not  taking  steps  to 
protect  the  water  supply  from  pollution,  and 
In  failing  to  adopt  any  measures  for  purify- 
ing the  water  before  turning  it  Into  the  pipes 
for  distribution,  and  in  not  ascertainingr  the 
unwholesome  condition  of  the  water,  and  in 
not  nodfylng  the  plalntUf  tbat  it  was  un- 
wholesome. 

There  was  snffldent  evidence  that  an  epi- 
demic of  ^idioid  broke  ont  in  tiie  town  of 
Torrington  in  the  tall  of  1911;  that  the 
plaintiff  fMmtmcted  typhoid  ferer  during  its 
contlnuajice;  tiiat  the  defendant  obtained  its 
water  from  two  different  watersheds,  describ- 
ed as  the  Crystal  Lake  System  and  the  Hart 
BrocA  System,  respectively;  that  both  of 
these  sources  were  drawn  uimd  during  and 
before  the  epidemic;  that  the  district  sup- 
plied from  the  Crystal  Lake  System  could  be 
and  was  Identified  with  reasonable  certainty: 
that  about  97  per  cent  of  the  cases  ot  ty- 
phoid during  the  epidemic  either  lived  In  the 
district  supplied  from  the  Crystal  Lake  Sys- 
tem or  furnished  a  definite  history  of  having 
used  Crystal  Lake  water;  that  typhoid  fever 
can  only  be  communicated  by  taking  the 
germs  into  the  system,  usually  in  food  or 
drink;  that  the  Crystal  Lake  water  was  the 
only  source  of  possible  infection  which  was 
used  in  common  by  practically  all  those  in- 
fected; and  that  laboratory  examinations  of 
the  Crystal  Lake  water,  made  while  the  epi- 
demic was  jn  progress,  disclosed  a  persistent 
appearance  of  colon  bacilli,  tnditmting  the 
pO!?slbility  that  the  water  was  Infected  with 
typhoid  germs  also. 

From  these  facts  we  cannot  say  that  the 
Jury  might  not  reasonably  hare  inferred  that 
the  plaintiff  contracted  typhoid  fever  from 
drinking  Crystal  Lake  water. 

Upon  the  issue  of  negligence,  there  was  evi- 
dence that  the  Crystal  Lake  watershed  was 
traversed  by  several  highways;  that  there 
were  a  number  of  farmhouses  on  it,  some  of 
which  were  located  within  a  few  bandred 
feet  of  the  reservoir  or  its  tributaries;  that 
the  character  of  the  nm-oft  from  the  water- 
shed was  such  as  to  make  it  probable  that 
infected  matter  deposited  n^  the  reservoir 
or  its  tributaries  would  p(dlute  the  water  sap- 
ply  ;  that  the  presence  of  a  permanent  tann- 
ing population  and  of  such  transient  vlsltois 
as  might  be  expected  In  such  a  nei^borhood 
carried  with  It  a  conUnulng  possibility  tliat 
tyidiold  Infection  would  be  deposited  some- 
where on  the  watnshed;  tliat  there  were  at 
least  three  recognised  and  reasonably  ef- 
fective methods  of  preventing  such  infection 
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from  entering  tbe  distributing  pipes.  tIz., 
sedimentation,  filtration,  and  disinfection ; 
tbat  the  defendant's  Crystal  Lake  reservoir 
was  too  small  for  effective  sedimentation; 
and  that  the  defendant  had  taken  no  other 
steps  to  pnrlf  y  tbe  water.  There  was  also  evl- 
dence  from  which  It  might  be  Inferred  that, 
except  for  12  monthly  examinations  made  in 
1909  or  1910,  the  defendant  made  no  exam- 
inations of  the  Crystal  Lake  water  to  ascer- 
tain its  continued  fitness  tor  domestic  use, 
and  that  defendant  did  not  notify  the  plain- 
tiff to  take  any  precautions  in  using  the  wa- 
ter. 

[1]  We  think  this  evidence  was  snffldent 
to  entitle  tiie  plaintiff  to  co  to  the  Jury  npon 
the  Questioa  whether  the  defendant  was  oeg- 
llgent  In  not  porlfjdng  or  examining  the  Crys- 
tal £.ake  water  before  dlBtribntlnc  It 

[2]  The  duty  whidi  a  wata  company  «wes 
to  tbe  pnUic  and  to  its  cnstonm  la  that  of 
exerdaing  rea8<Hiflble  cate  and  diligence  in 
providing  an  adequate  supply  of  wholesome 
water  at  all  times.  DUl<m,  Man.  Corp.  (Gth 
Ed.)  i  ^6;  Oreen,  Ad&i'z,  Ashland  Water 
Co..  lOi  Wis.  2S8,  77  N.  W.  732.  48  L.-  a  A. 
117.  70  Am.  St  Bep.  nil;  Danaher  City  of 
Brooklyn,  119  N.  T.  250.  28  N.  E.  745.  7  a 
A.  6^;  New  Haven  Water  Ca  t.  Jlussell.  86 
Conn.  tel.  3€8,  85  AtL  636.  Such  a  corpora- 
tlon  is  not  a  guarantor  ct  tbe  purity  of  its 
mter  or  of  its  freedom  from  Infection,  but 
it  la  bound  to  use  reasonable 'care  in  ascer- 
taining whether  there  is  a  reasonable  proba- 
bility that  its  water  supply  may  be  Infected 
with  a  communicable  disease  from  causes 
which  are  known  to  exist  or  which  could 
have  been  known  or  foreseen  by  the  exercise 
of  such  rare.  And,  if  the  exercise  of  such 
care  would  have  disclosed  a  reasonable  prob- 
ability of  such  Infection,  then  it  becomes  the 
duty  of  a  water  company  to  adopt  whatever 
approved  precautionary  measures  are,  under 
the  circnmstaDces  of  the  case,  reasonably 
proper  and  necessary  to  protect  the  commu- 
nity which  it  serves  from  the  risk  of  infec- 
tion. 

Whether  or  not  a  water  company  has  ful- 
filled the  duty  which  the  law  casts  upon  it  is, 
except  In  extreme  cases,  an  Issue  of  fact  to 
be  determined  with  reference  to  the  circum- 
stances of  each  case  as  It  may  arise. 

In  tbls  case  the  Jury  had  been  informed 
by  evidence  as  to  the  extent  and  character  of 
the  watershed,  the  liability  to  infection  from 
ifermanent  and  transient  sources,  the  char- 
acter of  the  existing  reservoir,  and  the  size 
of  the  community  served  by  the  defendant 
These  were  some  of  the  factors  proper  to  be 
taken  into  accoont  In  determining  whether 
reasonable  care  required  tbe  plaintiff  to  take 
steps  to  purify  or  examine  the  Crystal  Lake 
water  before  distributing  it  and  we  think 
the  evidence  as  to  these  matters  was  such  as 
to  entitle  tbe  plaintiff  to  go  to  the  jury. 

[3]  The  defendants  rely  very  strongly  on 


the  proof  that  there  Is  no  history  of  any  case 
of  typhoid  among  the  permanent  residents  on 
the  wfttersbed,  and  on  the  admission  of  plain- 
tiff's medical  witnesses  that  the  particular 
infection  which  caused  this  epidemic  must 
therefore  have  been  deposited  on  the  water- 
shed by  a  casual  visitor.  The  defendant  ar- 
gues from  this  admitted  state  of  fact  that 
the  only  act  or  omission  on  Its  part  which 
can  justly  be  said  to  have  contributed  to  the 
plaintiff's  illness  is  the  failure  to  police  the 
entire  watershed  so  as  to  exclude  the  possi- 
bility of  infection  by  an  unexpected  tres- 
passer. Then  it  Is  said  (and  on  this  record 
truly  said)  that  the  law  does  not  require  the 
defendant  to  exercise  such  extreme  care.  But 
we  think  this  argument  does-  not  fully  meet 
the  whole  case  which  the  plaintiff  claims  to 
have  made.  The  plaintiff's  principal  claim 
was  that  In  view  of  the  visible  and  continu- 
ous conditions  which  existed  on  the  water- 
shed, It  was  the  duty  of  the  defendant  to 
have  taken  some  steps  to  purify  its  Crystal 
Lake  water,  or  at  least  to  have  taken  steps 
to  find  out  by  more  frequent  examinations 
whether  it  was  reas<mably  fit.  at  all  times, 
for  domestic  us&  Whether  or  not  the  de- 
fendant owed  ancb  a  duty  to  tbe  public  and 
to  Uie  plaintlir,  and,  if  so,  what  approved 
measures  should,  in  the  exercise  of  reasona- 
ble care,  have  been  adopted  by  way  of  per- 
forming it  are  questions  whldi  should  have 
been  left  to  the  Jury. 

The  Jury  ml^t  have  found  that  nnder 
all  the  circumstances,  the  exercise  of  rea- 
sfmabte  care  would  have  required  the  de- 
fendant to  construct  a  reservoir  sufficient  in 
size  and  character  to  give  Uie  water  a  rea- 
sonable opportunity  to  purify  itself  by  sedi- 
mentation.  or.  failing  that  to  filter  tbe  wa- 
ter befbre  distributing  it  Now.  it  Is  obvi- 
ous that  purification  by  sedimentation  or  fil- 
tration would  have  eliminated  infectiim  caus- 
ed by  a  casual  vlaitor  to  the  same  extent  as 
if  caused  by  a  permanent  resident;  and  it 
follows  that  if  the  Jury  had  found  that  such 
was  the  duty  of  the  defendant  the  failure  to 
perform  that  duty  might  well  be  regarded  as 
the  proximate  cause  of  the  plaintiff's  Illness. 

There  is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concur. 


BOpFISH  V.  BOSTON  BRIDOB  WOBES. 
Incorporated. 

(SupnoM  Court  of  Errors  of  C<mB«cticnt  Dee. 
2,  1814J 

Damages  (i  132*)--ExcKa8iVK  Dahaob— Feb- 

SOHAL    InJUST  —  IHPAIBBD   HEHTAZ.  Em- 

CIENCT. 

A  verdict  of  $3,000  for  injury  to  a  civil  en- 

S'neer  employed  at  a  salary  of  $155  per  month, 
view  of  loss  of  working  capacity  for  about 
a  month,  together  with  pain  and  suffering  then 
endured,  and  continuing  headaches,  incapacitat- 
ing him  from  work,  and  a  loss  of  memory  seri- 
ously interfering  with  his  mental  ^ciency  and 
sustained  mental  effort,  and  where  the  prospect 
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of  bla  complete  recovery  vaa  problematical,  was 
not  excessive. 

[E3d.  Note.— For  other  cases,  see  DSmages, 
Cent  Dig.  iS  372-385,  306 ;  Dec.  Dig.  1  132.*] 

Appeal  from  Superior  Court,  New  LondoD 
GouDty;  Joel  H.  Beed,  Judge. 

Action  by  Henry  L.  Bodfish  against  tbe 
Boston  Bridge  Works,  Incorporated.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
No  error. 

Herbert  Knox  Smltta  and  Bdward  T.  Can- 
field,  both  of  Hartford,  for  appellant  Seth 
W.  Baldwin,  of  New  Haven,- for  appellee. 

FBB  CURIAM.  The  only  error  assigned 
la  the  refusal  of  the  trial  court  to  set  aside 
the  verdict  as  being  agaluat  the  evidence  and 
«ceaslve  in  amount,  and  grant  a  new  trlaL 
Upon  the  argument  before  us  the  only  claim 
urged  In  support  of  the  assignment  was  that 
the  V(>rdlct_was  excessive. 

The  plaintiff  was  employed  by  the  New 
York,  New  Haven  A  Hartford  Railroad  Com- 
pany as  a  dvil  engineer  at  a  salary  of  (15S 
per  month.  The  Injury  which  he  suffered 
was  occasioned  by  a  blow  In  tbe  head  from  a 
8le<^  hammer  which  fell  .upon  him  from  an 
overhead  bridge  In  the  procewB  of  construc- 
tion by  tbe  defendant  The  testimony  on  his. 
behalf  was  to  the  effect  that  he  suffered,  as 
a  consequence  of  tbe  blow  thus  received,  not 
only  loss  of  working  capacity  for  about  a 
month,  together  with  the  pain  and  Buffering 
be  then  endured,  but  also  coutlnutng  periodi- 
cal headaches  and  nausea.  Incapacitating 
him  from  doing  his  work,  and  loss  of  memory 
seriously  interfering  with  bis  mental  effi- 
ciency and  the  inability  to  devote  himself  to 
sustain  mental  effort,  all  of  which  conditions 
had  continued  until  the  time  of  the  trial. 

Two  medical  experts  who  had  examined 
him  testified  that  his  condition  and  the  symp- 
toms which  their  tests  disclosed  indicated 
that  he  had  suffered  a  serious  brain  lesion, 
which  apparently  had  not  Improved  In  the 
ten  months  which  had  succeeded  the  Injury, 
and  very  likely  would  be  heard  from  in  more 
serious  ways  in  the  future  than  In  the  past 
Both  testified  that,  while  he  might  recover 
his  normal  condition,  they  doubted  If  he 
would  ever  be  mentally  the  same  as  before. 
One  of  them,  while  conceding  that  the  future 
hlatory  of  the  case  was  uncertain  and  that 
there  might  be  recovery,  was  especially  em- 
phatic In  bis  expression  of  opinion,  not  only 
that  the  Injury  to  the  brain  was  permanent 
and  that  former  mental  efficiency  would  nev- 
er be  restored,  but  also  that  tbe  Indications 
vere  tbat  the  Injury  was  a  progressive  one. 

No  one  of  the  three  physicians  called  by 
the  defendant  ventured  to  predict  recovery. 
All  confined  themselves  to  sayli^  that  while 
the  future  was  not  free  fnxn  danger,  there 
was  ground  for  hope.  Th^  located  the  plalu- 
tifTs  proapects  ot  being  restored  to  the  nor- 
mal In  the  region  of  the  prcAlematlcal,  and 


carefully  refrained  from  a  more  comfortlnc 
prognosis. 

The  assessment  of  the  damages  suffered  by 
the  plaltttlfr  was  a  matter  i>ecuUarl7  within 
the  province  of  tbe  jury,  and  the  trial  Judge 
was  amply  justified  In  accepting  Uie  award 
it  made  and  denying  tjie  motion. 

There  Is  no  error. 


DEAN  et  aL  V.  CONNECTICUT  TOBACCO 
CORPORATION. 

(Supreme  Court  of  Errors  of  Connecttent  I>ec. 
2,  1014.) 

1.  Appkai.  and  Ebbob  (I  1004*)— Tkbdict— 

E  VIDBNCB-— DaUAQES. 
That  two  witnesses  testified  without  con- 
tradiction, in  an  actioa  by  building  contractors 
for  a  balance  due,  tliat  the  defendant  owner 
was  damaged  by  plaintiffs'  failure  to  oomply 
with  the  contract  in  tbe  sum  of  $2,620,  did  not 
require  that  a  verdict  allowing  defendant  only 
fl443.06  on  its  counterclaims  for  such  dam- 
ages be  set  aside  on  appeal ;  tiie  credibility  of 
such  witnesses  and  the  w^ht  of  their  testi- 
mony being  for  the  jury. 

[Ed;  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §!  3M4-3847;  D«c.  Dig.  1 
1004.*] 

2.  CONTBAOTS  (I  346*)— ACTTOIf  GIT  BuiLDIIfO 
Co  nTBAST— lHSTB0CnOIt— I^ADINQS. 

Where,  In  an  action  by  oontractort  for  the 
balance  due  on  a  building  contract,  the  defend- 
ant owner,  thoufch  denying  plaintiffs*  general 
allegation  of  performance,  save  In  tbe  particu- 
lars where  there  had  been  changes  at  defend- 
ant's request,  did  not  expressly  plead  dissatis- 
faction, but  merely  denied  the  general  allegation 
of  performance,  defendant  could  not  Invoke  the 
contract  provlaion  that  the  contractor  should 
carry  on  hii  work  to  the  complete  satis&tctioa 
of  the  owner,  and  hence  the  court  reused  to 
charge  that  plaintiffs  could  recover  nothing  be- 
canne  the  work  was  not  done  to  the  owner's  sat- 
isfaction. 

[Ed.  Note.— For  ether  cases,  see  Contracts. 
gnt^Dig.  H  1714,  1718-1751;   Dec  Dig.  | 

3.  CONTBACTS  (I  305*)— BtllLDIira  CONTBAOT— 

Waiveb  op  Pbovision 

Where  the  defendant  owner  took  posses- 
sion of  and  used  tbe  warehouse  constructed, 
and  In  the  contractors'  action  for  the  balance 
due  for  construction  sought  by  his  pleadings  a 
determination  whether  plaintiffs  had  performed 
their  contract  and  an  award  of  damages  for 
their  failure  therein,  it  was  a  waiver  of  a  pro- 
vision of  the  contract  that  the  wotk  should  be 
done  to  Oie  satisfaction      the  owner. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  »  1308-1400, 1463. 1464, 1407-1475; 
Dec  Dig.  I  305.*] 

4.  Dahaobs  (8  6*)  ~  Breach  of  Buildi^-u 

CONTBAOT— REOOVBBT  OF  SPECIAL  DAtCAGEB 
— EVIDSNCI  TO  SUPPOBT  OODRTBBOI.AIM. 

Where,  in  an  action  by  contractors  for  the 
balance  due  on  a  contract  to  construct  a  tobac- 
co warehouse,  the  testimony  to  support  defend- 
ant's counterclaim  fbr  special  damages  for  in- 
jury to  the  harvested  tobacco  from  delay  in 
completion  was  purely  speculative,  and  furnish- 
ed no  basis  beyond  a  mere  guess  for  estimation 
of  such  damages,  the  court  properly  Instructed 
that  defendant  could  not  recover  on  such  coun- 
terclaim. 

CE!d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  6;  Dec  Dig.  {  6.*] 
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8L  Damaqks  (1  85*)  —  Bseach  or  Buzldiho 
GonrucT— Rbcovebt  of  Sfeciai.  Oamaqeb. 
Where  the  parties  to  a  building  contract 
stipalated  for  a  forfeiture  of  (25  a  day  for  any 
delay  in  completing  the  work,  the  owner  could 
not.  in  an  action  by  the  contractors  for  the 
balance  due  on  the  contract,  recover  on  a  coun- 
terclaim for  damages  for  delay  on  any  other  bas- 
is, or  in  excess  of  the  amount  so  stipulated. 

[Ed.  Note.— For  other  cases,  see  Damafcea. 
Cent.  Dig.  H  17ft-181,  183-187;  Dec  Dig.  I 
85."] 

&  Dauaoes  y  79*)— Bbcach  op  Building 
CoNTBAcr— Liquidated  Dauaoes. 

A  provision  of  a  building  contract  that  the 
contractor  shall  "forfeit"  $26  a  day  for  any  de- 
lay in  completing  the  work  will  be  enforced  as 
a  provision  for  liquidated  damages,  where  the 
damages  caused  by  delay  were  uncertain  and 
the  unoimt  was  not  unreasonable. 

(Ed.  Mote.— For  other  cases,  see  Damages, 
Cent.  Dig.  K  -164-169;  Dec  Dig.  S  79.*] 

7.  Appeai.  and  Bbbob  (S  1064*)— Habuuss 

EbBOB — INSTBUCTIQN8. 

Where,  in  an  action  by  contractors  for  the 
balance  due  on  a  building  contract,  the  defend- 
ant elected  to  abandon  a  counterdaim  seeking 
to  recover  liquidated  damages  in  the  sum  of  $26 

Eer  day  for  plaintiffs'  delay  in  completing  the 
uilding,  and  to  proceed  on  a  counterclaim  seek- 
ing reooveiT  of  special  damages  as  to  which 
tiiere  could  be  no  recovery,  an  instruction  which 
concerned  only  the  i>eriod  of  delay,  if  erroneous, 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  A^al  and 
Error.  Cent.  Dig.  U  4219,  4221-4224;  Dec. 
Dig.  I  1064.*] 

Api>eal  from  Superior  Court,  Hartford 
County ;  Marcos  H.  Holcomb,  Judge. 

Action  by  Carl  F.  Dean  and  others  against 
the  Connecticut  Tobacco  Corporation.  From 
jadgment  for  plaintlffa,  defendant  appeals. 
No  error.  • 

Actton  to  recover  a  balance  alleged  to  be 
due  upon  a  building  contract,  and  also  tbe 
reasonable  worth  of  extra  work  and  mate- 
riala.  Verdict  flndlng  tbe  issues  for  the 
plaintiffs  upcm  their  complaint,  and  for  the 
defendant  upon  its  counterclaim,  and  award- 
ing the  plaintiffs  $4,584,  from  the  Judgment 
upon  which,  and  from  the  refusal  of  the 
court  to  set  aaide  the  verdict,  the  defendant 
appealed. 

The  orl^al  plaintiffs,  building  contrac- 
tors; and  the  defendant,  a  tobacco  grower, 
entered  into  a  written  contract  under  date 
of  July  6,  IKll.  fra  the  construction  by  the 
plaintiffs  for  the  defendant  of  a  tobacco 
warehouse  In  accordance  with  s^cificatlons 
made  a  part  of  the  contract  Tbe  contract 
contained  the  following  among  the  plaintiffs* 
undertakings : 

"One-half  of  the  building  to  be  ready  for  oc- 
cupancy on  or  before  August  27th,  provided  the 
work  Is  not  delayed  by  nonarrival  of  materials 
and  other  causes  beyond  our  control,  and  tbe 
entire  building  to  be  finished  on  or  before  Oc- 
tober 15,  1911.  We  agree  to  pay  $25  per  day 
forfeit  for  noncompletlon  of  work  as  above  spec- 
ified." 

The  specifications  contained  the  follow- 
ing provision : 

"The  contractor  is  to  carry  on  bis  work  with 
reasonable  rapidity  consistent  with  thorough 


workmaAship,  and  to  tiie  complete  satisfaction 
of  the  owners." 

The  plaintiffs  brought  their  action,  alleg- 
ing performance  of  all  of  the  provisions  of 
the  contract,  with  the  exception  of  certain 
minor  details  omitted  at  the  defendant's  re- 
quest, and  claimed  a  balance  due  upon  tbe 
contract  price.  They  also  claimed  to  recover 
the  sum  of  $3,868.90  for  extras.  ■  The  defend- 
ant, In  Its  answer,  denied  the  allegation  of 
performance,  while  admitting  that  certain 
parts  of  the  work  contained  In  the  spectflca- 
tlons  were  omitted  upon  its  request. 

The  answer  contained  five  counterclaims. 
The  first  sought  to  recover  at  the  rate  of  $25 
a  day  during  tbe  time  following  August  27, 
1911-,  during  which  period  It  was  alleged  that 
one-baU  of  the  warehouse  was  uncompleted ; 
the  second  at  the  same  rate  for  the  period 
following  October  15,  1911,  during  which  it 
was  alleged  that  the  entire  building  remain- 
ed Incomplete.  Tbe  third  counterclaim  was 
for  special  damages  alleged  to  have  been  suf- 
fered on  account  of  tbe  noncompletlon  of 
the  building  through  Injury  to  harvested 
tobacco,  and  cost. and  expenses  attending  Its 
care.  The  fourth  alleged  the  plaintiffs'  fail- 
ure to  complete  the  building  according  to 
contract,  and  sought  recovery  for  the  plain- 
tiffs' neglect  and  failures  in  that  regard. 
The  fifth  possesses  no  present  Importance. 
Before  trial  the  defendant,  pursuant  to  an 
order  of  court,  elected,  as  between  the  first,' 
second,  and  third  counts,  to  proceed  upon 
tbe  third  count,  and  not  upon  tbe  first  and 
second. 

Tbe  plaintiffs,  In  their  reply,  set  up  that 
the  original  contract  was  substantially  al- 
tered by  the  parties  by  the  elimination  of 
work  therein  called  for  and  the  Inclusion  of 
extra  work,  that  any  delay  In  tbe  completion 
of  the  hnlldlng  was  caused  thereby,  and  that 
the  defendant  thus  waived  its  right  to 
force  the  provisions  as  to  the  date  of  com- 
pletion and  to  claim  penalties  or  damages 
for  any  delay. 

Upon  the  trial  It  Vaa  conceded  that  an 
unpaid  balance  of  $1,474.16  was  due  upon 
tbe  contract  price.  During  the  progress  of 
tbe  cause  one  of  the  original  plaintiffs  was 
adjudicated  a  bankrupt,  and  his  trustee  In 
bankruptcy  entered  as  a  party  plaintiff.  The 
remaining  pertinent  facts  are  sufficiently 
stated  in  tbe  opinion. 

Herbert  Knox  Bmlth  and  Ernest  Walker 
Smith,  both  of  Hartford,  for  appeUaut. 
John  T.  Bobinscm,  ot  Hartford,  £or  appellees. 

PRENTICE,  C.  J.  (after  stating  the  facts 
as  above).  [1]  The  reasons  of  appeal  impute 
error  to  the  trial  court  in  its  denial  of  the 
defendant's  motion  to  set  aside  the  verdict, 
as  contrary  to  tbe  evidence  and  excessive, 
and  to  grant  a  new  trial.  The  argument 
by  which  this  conclusion  is  reached  rests 
i  upon  the  primary  proposition  that  an  analy- 
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els  of  the  pleadings,  charge,  and  verdict  dis- 
closes that  DO  greater  award  than  $1,143.06 
was  made  by  the  Jury  upon  Its  counterclaims, 
one  of  which  alleged  nonperformance  of  the 
contract  In  certain  respects.  This  proposi- 
tion Is  not  disputed.  The  next  step  In  the  1 
argument  Is  the  assertion  that  the  allowance 
of  so  small  a  sum  as  that  for  the  claimed 
deficiencies  In  the  work  could  not  be  Justified 
ia  reason.  Two  deficiencies  are  pointed  out, 
which,  it  is  said,  were  established  without 
contradiction  and  beyond  question.  This  ap- 
pears to  be,  In  a  general  way  at  least,  true. 
The  nest  step  In  the  attempted  demonstra- 
tion, however,  is  by  no  means  so  satisfactory. 
Testimony  as  to  the  cost  of  conforming,  the 
work  to  the  contract  standard  was  confined 
to  one  witness  as  to  one  detail,  who  placed 
the  Qgure  as  to  that  detail  at  $2,320,  and  as 
to  the  other  detail  to  this  same  witness  and 
another,  both  of  whom  testified  that  the  cost 
would  be  $300— these  two  sums  together 
amounting  to  $2,620.  The  defendant  charges 
that  an  award  of  only  $1,143.06  In  the  face 
of  such  nncontroverted  testimony  offered  by 
tbem  la  Intellectually  inadmissible. 

We  cannot  agree  to  this  prv^wsitlon.  The 
jnrors  saw  the  witnesses  and  heard  their  tes- 
timony. It  was  tbelr  privilege  and  duty  to 
pass  upon  its  credibility  and  the  wel^t  to  be 
accorded  to  It  Tfyej  were  under  no  obliga- 
tion to  accept  the'  figures  testified  to,  even 
.  though  there  was  no  direct  contradlctlTO  of 
them,  and  there  is  nothing  in  the  case  to  es- 
tablish a  figure  below  which  an  award  could 
not  reasonably  be  made.  The-  question  at 
issue  was  one  peculiarly  within  the  province 
of  the  Jury,  and  no  reasons  appear  why  Its 
conclusion  should  not  be  flnat 

[2, 3]  The  defendant  complains  of  the  re- 
fusal of  the  court  to  comply  witb  its  request 
to  instruct  the  Jury  that,  by  reason  of  the 
provision  in  the  specifications  that  the  con- 
tractor was  to  carry  on  his  work  wltii  rea- 
sonable rapidity  consistent  with  thorough 
workmanship  and  to  tbe  complete  satisfac- 
tion of  the  owner,  the  plalntiCFs  could  recov- 
er nothing  because  the  work  was  not  done 
to  the  satisfaction  of  the  owner.  E>en  If  It 
be  assumed  that  this  language  of  the  sped- 
flcntions  concerning  the  uitls&ctlon  of  the 
owner  refers  to  the  character  of  the  com- 
pleted work  as  well  as  to  its  progress,  the 
defendant  was  not  entitled  to  the  instruc- 
tion requested.  It  had  not  pleaded  dissatis- 
faction, and  it  was  incumbent  upon  It  to  do 
so,  if  it  desifed  to  rely  upon  that  defense.  Its 
denial'  of  the  plaintiffs'  general  allegation  of 
perfornian<»,  save  In  the  particulars  where 
there  bad  been  changes  at  t3ie  defendant's 
request,  was  not  sufficient.  Furthermore,  a 
provision,  such  as  the  one  In  question  is  said 
to  be,  Is  one  which  may  be  waived*  and  the 
defendant,  by  the  course  it  pursued  in  taking 
possession  of  and  using  the  warehouse,  and 
In  so  pleading  that  the  court  and  jury  were 
asked  to  determine  whether  or  not  the  con- 
tractors bad  performed  their  contract,  and  to 


award  it  damages  for  their  failures' In  that 
regard,  accomplished  such  waiver.  Healy  t. 
Fallon,  69  Conn.  228,  234,  37  AtL  49S. 

[4]  The  defendant's  third  counterclaim 
presents  a  claim  for  special  damages  through 
Injury  to  harvested  tobacco,  resulting  from 
delay  In  the  completlorf  of  the  warehouse  be- 
yond the  stipulated  date.  With  respect  to 
this  claim  the  court's  instruction  was  that 
there  could  be  no  recovery  for  this  cause,  for 
want  of  evidence  furnishing  any  basis  what- 
soever tor  the  estimation  of  damages  beyond 
a  mere  guess.  Giving  the  defendant  tlie  fall 
benefit  of  a  desired  correction  In  the  finding, 
so  that  the  evidence  touching  this  subject 
may  be  open  to  our  examination,  it  appears 
that  only  two  witnesses  testified  with  refer- 
ence to  It,  and  that  the  testimofay  they  gave 
was  entirely  theoretical  and  confined  to  pos- 
sibilities or  probabilities  under  condltiuus 
not  Bhown  to  have  existed.  One  of  these  wit- 
nesses was  the  man  of  all  others  who  should 
have  known  ot  any  harm  which  In  fact  be- 
fell the  tobacco,  and  the  extent  of  It,  and  yet 
his  testimony  was  confined  to  the  field  of 
speculation,  and  avoided  any  statements  of 
what  bad  actually  occurred.  The  courfa  in- 
struction was  amply  Justified  for  the  reaaon 
assigned. 

[I,  II  But  Ibere  is  another  evea  more  con- 
tluAn  one.  These  parties  bad  In  tbdr  con- 
tract liquidated  the  damages  recoverable  for 
any  delay  in  the  completion  of  the  woric. 
They  bad  provided  In  the  contract  tor  a  pay- 
ment of  $25  a  day  in  that  event  To  be  sure 
this  provisl<m  describes  this  payment  in  the 
terms  of  a  forfeiture.  That  however,  is  of 
small  consequence,  since  the  Intent  of  the  par- 
ties to  liquidate  the  uncertain  amount  of 
damage  which  would  result  to  the  defoid- 
ant  in  the  event  of  noncompletlon  la  aniar- 
ent  and  the  amount  agreed  upon  was  not 
unreasonable.  In  sucb  caae  effect  will 
be  given  to  tbe  intent  aud  the  provisiMi, 
whatever  its  peculiar  phraseol(^,  enforc- 
ed as  one  for  liquidated  damages.  Sedg- 
wick on  Damages,  SS  405,  408,  419;  Ting- 
ley  V.  Cutler.  7  Conn;  291,  295;  Ntew  Britain 
y.  New  Britain  Telephone  Co.,  74  Conn.  326, 
333.  50  Aa  881.  1051;  AssocUted  Hat 
Manufacturers  v.  Balrd-Unteidt  Co.,  88  Conn. 
332,  345,  91  Atl.  373;  Hall  v.  Crowley,  87 
Mass.  (5  Allen)  304,  305,  81  Am.  Dec  745; 
Sun  Printing  &  Publishing  Co.  v.  Moore,  183 
n.  S.  642,  22  Sup.  Ct  240,  46  L.  Ed.  366^ 

"Where  independently  of  the  atipulatloD  tbe 
damages  would  be  wholly  uncertain,  and  inca- 
pable, or  very  difficult,  of  being  ascertained,  ex- 
cept by  mere  conjecture,  there  tbe  damages  will 
be  usually  considered  liquidated."  Sedgwick  on 
Damages,  {  416. 

Building  cot^racts  furnish  condltiona  pe- 
culiarly suited  to  liqnldaUon  stipulations, 
which,  however  expressed,  have  been  com- 
monly construed  as  providing  for  liquidated 
damages,  aud  not  as  fixing  penalties.  Hall 
v.  Crowley.  87  Mass.  (5  Allen)  304,  305,  81 
Am.  Dec:  745;  Curtis  v.  Van  Bergh,  161 
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N.  Y.  47,  £2.  6S  N.  E;  39S ;  Western  Oas  Qcm- 
BtrucUoD  Co.  V.  Dowaglac  Oas  &  Fuel  Co., 
146  Mich.  119,  m,  109  N,  W.  29,  10  Ann.  Gas. 
224.  The  parties  having  stipulated  In  ad- 
vance as  to  the  amount  of  damages  recover- 
able, further  recovery,  or  recovery  upon  some 
ottier  basis,  could  not,  of  course,  be  had. 

[7]  The  appellant's  complaint  of  the  court's 
Interpretation  of  the  contract  to  the  effect 
that  the  qualifying  clause  in  the  provision 
relating  to  time  of  completion,  to  wit,  "pro- 
vided the  work  is  not  delayed  by  nonarrival 
of  material  and  other  causes  beyond  our  con- 
trol." applied  to  the  time  <A  the  completion 
of  the  entire  structure,  as  well  as  to  that 
of  one-half  of  It,  is  one  which  does  not  call 
for  our  consideration.  The  defendant,  by  Its 
election  not  to  proceed  upon  the  first  and 
second  of  Its  counterclaims,  which  sought 
recovery  of  tiie  f25  per  diem  payment,  and 
to  piweed  upon  Its  third,  which  sought  re- 
covery of  special  damages,  deprived  itself 
of  any  rli^t  It  might  have  established  to  re- 
cover liquidated  damages,  and,  the  provision 
therefor  having  been  made,  no  other  or  ad- 
diti<Hial  recovery  could,  as  we  have  seen,  have 
beai  had.  The  defendant,  by  force  of  the 
terms  of  the  contract  and  the  pleadings,  was 
in  no  position  to  recover  damages  for  delay 
in  completion,  whether  in  one  form  or  the 
other,  and  conld  not,  therefore  have  been 
harmed  by  any  instruction  which  concerned 
<mly  the  period  of  delay. 

There  is  no  error.  Tha  othw  Judges  oon- 
cnrred. 


WHITE  v.  OONNBCTIOUT  CO. 
iSnprone  Court  of  Errora  of  Connecticut.  Dec 

1.  Cabbtebs  (I  803*)— iKJUBiis  TO  Passer - 
OEBS — Street  Railroads — Safx  Puce  to 
Alight. 

Since  a  passenger  alighting  from  a  car  aft- 
er it  has  stopped  at  a  regular  stopping  place  is 
entitled  to  a  reasonable  opportunity  to  get  be- 
youd  danger  from  its  movement  and  operation, 
a  carrier  was  guilty  of  actionable  negligence, 
knowing  the  danger,  in  not  adopting  some  p,re- 
fautlon  to  avoid  injury  to  paseengers,  alighting 
nt  tbat  point,  from  tbe  overhang  of  the  car  as 
it  rounded  v  corve  of  the  track  at  the  stopping 
place. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  IS  1216,  1218, 1221, 1226-1232. 1234- 
124a  1243;  Dec  Dig.  S  303.*] 

2.  CABHIESS   (I  347*)— INJOBIBB  TO  PASSKK- 

GERS — Street  Railroads — Place  to  Alight 

— CoimasuTOBT  Neoliqence. 

PlaintiS,  baving  assomed  a  position,  when 
■he  alighted  from  a  car,  which  waa  apparently 
free  from  danger  and  without  knowledge  ol  the 
actual  danger  from  the  overhang  of  the  car 
as  it  rounded  the  curve  at  such  point,  was  not 

f;uilty  of  contributory  negligence  as  a  matter  of 
aw. 

lEd.  Note.— For  other  cases,  see  Carriers, 
CenL  Dig.  «  1346.  1350-1386, 1388-1397. 1402; 
Dec  Dig.  I  347.*] 

&  Appeal  and  Ebbob  (|  1010*)— Findings— 
Review. 

Tiie  Snpreme  Court  will  not  amend  findings 
on  material  and  controlling  questions  on  the 


gronnd  that  they  ate  not  warranted  by  the  evl- 
deoce,  unless  the  facts  found  are  without  any 
evidence  to  sustain  them. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  »  IM»79-8»82,  4(«4;  Dee. 
Dig.  i  1010.*]  --^.^ 

Appeal  from  Superior  Court,  Hartford 
County;  William  U  Bennett,  Judge. 

Action  by  Harriet  B.  White,  continued 
after  her  death  pendente  lite  In  the  name  of 
Harriet  H.  White,  her  executrix,  against  the 
C(»mectlcnt  Company.  Jn^^pneut  for  ploiu- 
tiff,  and  defendant  appeals.  Affirmed. 

Jos^di  V.  Beny,  of  New  Haven,  for  ap- 
pellant Herbert  O.  Bowers,  of  afanchest^, 
for  appellee. 

ROBABACE.  J.  This  action  was  commenc- 
ed by  Harriet  E.  White,  who  alleged  in  her 
complaint  that  she  had  sustained  injuries  by 
reason  of  the  defendant's  uegUgeuce  in  the 
operation  of  Its  trolley  car.  Prior  to  the  trial 
of  the  case  in  the  superior  court  Harriet  E. 
White  died,  and  her  executrix,  Harriet  H. 
White  entered  to  prosecute. 

The  evidence  justified  the  trial  court  In 
finding  the  following  facts:  Mrs..  White,  now 
deceased,  at  the  time  mentioned  in  the  com- 
plaint, was  a  woman  82  years  of  age,  active, 
sound  in  bodily  and  mental  health.  She  was 
a  particularly  active  woman  for  her  years^ 
and  was  accustomed  to  travel  unassisted  on 
trolley  cars.  Her  eyesight  was  good.  She 
boarded  a  car  at  Depot  Square  in  Manchester, 
intending  to  ride  to  Adams  street  In  the  vil- 
lage of  Bucklaud.  While  a  passenger  on  this 
car  she  gave  notice  to  the  conductor  of  the 
car  that  she  desired  to  alight  at  Adams 
street  She  had  alighted  at  this  place  on 
former  occasions.  The  car  In  question  was  a 
large,  op^  car  about  40  feet  In  length.  It 
was  equipped  with  a  double-step  running 
board,  ext^dlng  the  eatiie  length  of  the  car 
on  each  side.  The  plalntlfiTs  testate  sat  In  a 
seat  between  the  front  and  the  middle  point 
of  the  car.  When  the  tracks  of  tbe  defend- 
ant reach  the  east  line  of  Adams  street,  they 
then  cross  Adams  street  by  a  very  sharp 
curve,  and  continue  on  tbe  right-hand  side 
of  the  street  going  toward  Hartford.  The 
regular  stopping  place  of  the  car  at  Adams 
street  is  on  this  curve,  and  tho  firont  and 
rear  ends  of  cars  in  rounding  the  carve  over^ 
bang  on  tbe  outer  side  of  tlie  curve  to  a  much 
greater  extrait  than  if  they  were  running  up- 
on a  stral^t  rail.  It  had  been  the  rule  and 
custom  ot  the  defendant  for  several  years  to 
require  passengers  to  alight  at  tUa  point 
upon  the  right-hand  side  of  the  car,  or  the 
long  Bide  of  the  curve.  The  motorman  of  the 
car  had  mn  cars  over  ^bis  line  of  the  defend- 
ant tor  two  years  or  more  prior  to  the  day  in 
queetion.  The  conductor  had  been  in  charge 
of  this  car  for  fully  two  montlis  prior  to  Sep- 
tember 5*  1912.  Both  motorman  and  con- 
ductor were  familiar  with  tbe  curvature  of 
the  tracks  at  tills  point,  and  both  knew  w^l 
that  in  passing  over  the  curve  the  rear  of  the 
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car  swung  to  the  right  to  the  extent  of  at 
least  two  or  three  feet,,  and  rendered  the 
place  dangerous  to  passengers  alighting  from 
cars  at  this  point  On  the  day  in  question, 
when  Mrs.  White  alighted  from  the  right- 
hand  side  of  the  car  in  the  highway,  it  was 
necessary  to  step  away  from  the  ctir  a  suffl- 
dent  distance  in  order  that  the  rear  end  of 
the  same  would  not  strike  her  as  it  started 
up  and  continued  around  the  curve.  Mrs. 
White  was  intending  to  make  a  visit  at  a 
house  upon  tbe  opposite  side  of  the  tracks 
from  the  place  where  she  alighted,  and  it  was 
necessary  for  her  to  cross  the  tracks  for  that 
purpose.  When  she  alighted  she  took  a  cou- 
ple of  steps  away  from  the  car.  The  conduc- 
ts, at  the  time  Mrs.  White  alighted  from  the 
car,  was  standing  on  the  rear  platform.  He 
saw  her  take  a  couple  of  steps  away  from  the 
car,  and  assumed  that  she  would  be  able  to  get 
to  a  point  of  safety,  signaled  the  motorman 
to  start  the  car,  and  then  stepped  to  the  left 
side  of  the  car  In  order  to  raise  the  guard 
rail  on  that  side.  No  assistance  was  ofFer^ 
ed  or  ^ven  to  Mrs.  White  in  alighting  from 
the  car  by  the  condaetor  <a  by  tiie  motor- 
man,  and  no  wamii^  of  dai^er  was  given 
her  by  either  tbe  conductor  or  motorman, 
though  tiiey  both  well  knew  that  Mrs.  White 
was  In  danger  ftf  being  struck  by  the  car 
when  it  rounded  the  curve.  The  car.  started 
suddenly,  rounding  the  curve,  and  the.  rear 
part  of  the  car  struck  her  aa  It  swung  out 
over  the  highway.  She  was  struck  in  tbe 
back,  thrown  to  the  ground,  and  sustained 
Injuries  by  reason  of  the  £all.  Her  leg  was 
broken  at  the  hip.  She  received  immediate 
surgical  attention,  was  removed  to  the  Hart- 
ford Hospital,  where  she  remained  about  two 
months,  and  was  brought  to  her  home  In 
Manchester  on  December  6, 1912.  She  sufFer- 
ed  much  physical  and  mental  pain,  and  wor- 
ried much  over  her  condition.  About  three 
weeks  after  she  returned  home,  while  in  a 
weakened  condition,  she  contracted  pneu- 
monia, and  died  from  the  eCTects  of  pneu- 
monia on  January  2,  1913. 

The  superior  court  from  all  the  evidence 
was  Justified  in  reaching  the  conclusion  that 
Mrs.  White  did  not  have  a  reasonable  op- 
portunity to  get  away  from  the  car  after 
the  conductor  signaled  the  motorman  to  start 
it  This  place  was  on  the  sharpest  point  of 
an  abrupt  curve.  It  was  a  dangerous  place 
for  persons  to  alight  from  tbe  defendant's 
cars. 

[1  ]  It  is  unnecessary  to  inquire  whether  the 
railroad  company  was  directly  responsible 
for  the  dangerous  character  of  the  place  as 
a  point  to  receive  and  unload  passengers. 
The  company  had  adopted  and  was  using  it 
as  a  regular  stopping  place  for  its  cars.  It 
has  also  been  found  that  the  defendant's 
servants  well  knew  of  its  danf^er,  and  that 
Mrs.  White  was  in  a  perilous  situation  when 
they  started  the  car.    Under  such  circum- 


stances It  is  manifest  that  some  precautlom 
adapted  to  the  situation  should  have  been 
used,  such  as  waiting  until  it  could  be  seen 
that  she  was  out  of  danger,  or  by  warning 
her  of  the  perilous  situation  that  she  was  in. 
This  was  not  done. 

A  passenger  alighting  frtnn  a  car  after 
it  has  stopped  at  a  regular  stopping  place  is 
entitled  to  have  a  reasonable  opportunity 
after  leaving  the  car  to  get  beyond  danger 
from  its  movements  and  operation.  6  Cyc. 
612,  and  cases  cited  in  note  53. 

[2]  The  statement  of  foots  already  made 
is  sufficient  answer  to  the  claim  of  tbe  de- 
fendant that  Mrs.  White  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
While  the  actual  situation  was  dangerous 
the  apparent  situation  was  free  from  danger 
to  one  in  Mrs.  White's  position.  Under  the 
circumstances  disclosed  by  the  finding,  what 
should  she,  a  woman  of  82  years  of  age, 
have  done  that  she  did  not  do?  Unconsdons 
of  dai^rer,  she  did  what  any  other  person 
would  have  done  under  tbe  same  or  BimDar 
circumstances.  She  had  the  right  to  as- 
sume, unless  notice  was  given  to  tbe  con- 
trary, that  the  place  was  a  safe  oae.  Pow- 
ers V.  Connecticut  Co.,  82  Conn.  666,  060,  74 
Atl.  931,  26  L.  R.  A.  (N.  S.)  406. 

The  evidence  and  rulings  of  the  court  are 
before  us  under  the  provisions  of  sectioD  797 
of  the  General  Statutes. 

[S]  The  defendant,  by  Its  reasons  of  ap- 
Pttil,  contends  that  several  of  tbe  facts  set 
forth  in  the  finding  are  not  warranted  in  the 
evidence,  and  we  are  asked  to  amrad  the 
finding  in  its  material  and  controlling  ques- 
tions. The  law  which  governs  mottons  of 
this  character  to  wdl  settled  in  this  state. 
It  is  that  they  wUl  not  be  granted  unless 
sadi  facts  have  been  found  without  evi- 
dence.  This  does  not  appear. 

There  is  no  error.  The  other  Judges  con- 
curred. 


DILLON  V.  PAHEY. 

(Supreme  Court  of  Errors  of  Connecticut  Dec. 
2,  1914.) 

1.  Gabkishueut  ({  2*)— Statutes— GoNSTBUo- 

TXON, 

Statutes  of  garnishment  are  to  be  constmed 

liberally  as  affording  remedies  (or  the  protec- 
tion of  creditors,  but  such  construction  does 
not  relieve  tbe  beneficiary  of  his  obligation  to 
follow  strictly  the  statutory  requirements. 

[Ed.  Note.— B'or  other  cases,  see  Gatnislunent, 
Gent  Dig.  I  2;  Dec.  Dig.  {  2.*] 

2.  GABNISHUliNT  (8  95*)— Wbii>— Vamdtty. 

Under  Gen.  St.  1902,  %  880,  providing  tor 
foreign  attachmeDt'ln  certain  casea,  and  autbor- 
izing  die  plaintiff  to  insert  in  tbe  writ  a  direc- 
tion to  the  officer  to  leave  a  copy  thereof  with 
the  agent  or  trustee  of  tbe  defendant  or  the  ex- 
ecutor of  his  estate,  or  at  the  usual  place  of 
abode  of  the  garnishee,  a  writ  sfmply  directing 
the  officer  to  leave  the  writ  with  the  probate 
judge  is  not  sufficient  to  char^  as  garnishee  the 
foreign  executor  of  an  estate  indebted  to  the  de- 
fendajQt,  even  though  section  574  provides  that 
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service  upon  the  probate  judge  is  equiralent  to 
teirice  upon  the  garnUhee. 

[Ed.  Note. — For  other  cases,  see  Garalshment, 
Cent.  Dig.  ||  181-188 ;  Dec.  Dig.  |  95.  •! 

Appeal  from  City  Court  of  New  Haven; 
Edward  P.  O'Meara,  Judge. 

Scire  facias  by  John  Dillon  against  Thomas 
Fabey.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded,  with 
dtrectfons  to  enter  judgment  for  defendant. 

William  B.  Stoddard,  of  New  Harai.  for 
appellant  Charles  8.  Hamlltcn,  ot  New  Ha- 
ven,  for  appellee. 

WHEELER,  J.  The  plaintiff,  a  resident  of 
Connectlcnt,  brings  scire  facias  on  a  Jndg- 
meat  obtained  In  this  state  In  an  action 
brought  by  the  present  plaintiff  against  Geor- 
gie  1.  Beers,  In  which  action  the  wilt  com- 
manded the  officers,  to  whom  process  was  di- 
rected, to  attach  the  estate  of  the  defendant 
and  her  summon  Into  court  to  answer  to  the 
.  plaintiff  therein,  and  the  writ  further  com- 
manded the  officers  to  leave  a  true  and  at- 
tested copy  of  the  writ  and  accompanying 
complaint  with  the  jndge  of  the  probate  court 
for  the  district  of  New  Haven,  In  which  court 
the  estate  of  Lncy  Ann  Beach  was  In  process 
of  settlement,  and  of  which  estate  Thomas 
Fabey,  a  resident  of  New  York  (defendant 
herein),  was  the  executor,  and  which  estate 
was  Indebted  to  the  defendant  Oeorgle  I. 
Beers. 

There  was  no  direction  In  the  writ  to  serve 
a  copy  of  the  writ  and  complaint  upcm  the 
garnishee.  The  officer  to  whom  the  writ  was 
delivered  for  service  left  a  copy  of  the  writ 
and  complaint  with  the  Judge  of  probate  of 
the  district  12  days  before  the  return  day. 

The  principal  ground  of  the  defendant's 
appeal  la  that  there  was  no  valid  attachment 
In  the  original  action  against  Geo^Ie  I.  Beers 
of  the  debt  due  her  in  the  hands  of  the  execu- 
tor of  the  estate  of  Lucy  A.  Beach.  Two 
reasons  are  assigned  In  support  of  this  con- 
tention: (1)  The  absence  of  a  direction  in 
the  writ  to  serve  a  copy  of  the  writ  and  com- 
plaint upon  the  garnishee  was  the  omission 
of  a  Jurisdictional  requisite,  without  which 
the  gamlsbment  process  was  nugatory.  (2) 
The  service  of  a  gamlahment  process  upon 
the  defendant  execntor,  a  nonrwldent,  could 
only  be  made  under  statute  {section  889,  6. 
S.)  in  cases  where  the  executor  was  engaged 
In  this  state  in  business  by  an  agent,  and 
where  the  process  was  served  Qp<m  such 
agent. 

[1]  Process  of  foreign  attachment  is  a  stat- 
utory remedy  for  the  protection  of  creditors, 
and  is  a  remedy  to  be  favored;  hence  all  of 
our  statutes  of  garnishment  are  to  be  con- 
strued with  Uberallty.  This  rule  of  Interpre- 
tatlOD  does  not  diminish  the  obligation  of 
the  beneficiary  of  the  remedy  to  follow  strict- 
ly the  form  and  requisites  of  the  writ  or  som- 
mons  prescribed  by  the  statute.    Sawyer  v. 


Ho^rd,  22  Tt  S38;  Kennedy  r.  Brent,  6 
Cranch  (U.  S.)  187.  3  L.  Ed.  194. 

[2]  Our  only  statute  authorizing  the  pro- 
cess of  foreign  attachment  Is  General  Stat- 
utes, I  880.  It  specifies. the  instances  where 
the  process  may  be  used  and  tbe  manner  In 
which  it  must  be  used.  When  the  facts  make 
out  a  statutory  case  for  the  issuance  of  the 
process,  "the  plaintiff  may  Insert  In  his  writ 
a  direction  to  the  officer  to  leave"  a  copy  of 
the  writ  and  complaint  with  the  agent,  trus- 
tee of  the  defendant,  or  "the  executor,  admin- 
istrator, or  trustee  of  such  estate,  or  at  the 
usual  place  ct  abode  of  such  garnishee."  Un- 
less the  process  contained  this  direction  It 
would  not  conform  to  the  statute,  and  It 
would  not  be  the  process  of  foreign  attach- 
ment provided  for  by  General  Statutes,  { 
880.  The  form  prescribed  in  Practice  Book, 
on  page  288,  contains  this  direction,  together 
with  the  facts  bringing  the  Issuance  of  the 
process  within  one  of  tlie  cases  prescribed 
by  the  statute. 

In  certain  forms  of  action  the  statutes  pro- 
vide a  specific  mode  of  service.  A  mere  di- 
rection in  the  writ  to  make  the  service  in  the 
manner  specified  by  these  special  statutes 
does  not  conform  to  the  form  provided  by 
the  Practice  Book  nor  to  the  method  of  the 
statute. 

In  this  case  the  direction  of  the  writ  was 
to  leave  a  copy  of  the  writ  and  complaint 
with  the  Judge  of  probate  There  was  no  di- 
rection to  leave  such  writ  and  cwnplalnt 
with  the  garnishee.  In  a  proper  case  the 
service  may  be  made  upon  the  Judge  of  pro- 
bate, but  this  statute  (section  574)  is  upon 
the  theory  that  such  service  is  equivalent  to 
service  on  the  garnishee,  as  in  effect  It  makes 
the  Judge  the  agent  of  the  ^mishee.  Bnt 
the  process  in  such  cases  is  not  against  the 
Judge,  but  the  garni^ee,  and  the  direction 
In  the  writ  must  so  show,  garnishment 
process  was  nugatory  for  failure  to  direct 
the  service  to  be  made  npon  die  garnishee. 

The  conclusion  reached  disposes  of  the  case 
and  makes  consideration  of  the  other  grounds 
of  appeal  needless. 

There  Is  error,  the  Judgment  ia  reversed, 
and  the  cause  remanded,  with  direction  to  the 
dty  court  to'  enter  Judgment  tot  the  defend- 
ant The  other  Judges  concur. 


COOK  T.  PACKARD  MOTOR  CAR  CO.  OF 
NEW  YORK. 

(Supreme  Court  of  Errors  of  Connecticnt  Dec 
2.  1814.) 

1,  Appeal  and  Ebbob  (|  729*)  —  Rkcobd — 

Matters  Presented  for  Revjew. 

Where,  though  the  evidence  anil  the  charge 
of  the  court  were  certified,  there  was  no  assign- 
ment  of  error  directed  to  a  correction  of  the  find- 
ing, and  the  charge  was  cot  made  a  part  of  the 
finding,  the  assignmenta  of  error  for  wrongful 
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direction  of  a  vek^ict  and  for  error  in  the  charge 

wer«  not  properly  presented. 

__[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {§  2098,  3013;  Dec.  Dig.  i 

729.*] 

2.  Pleadiro  (S  364*)— Gouplaint— STSiBinG 
Out  as  Ibselevant  ob  Imuatbbial. 

A  comnlaint  alleged  that  defendant  on  Joly 
25,  1912,  sold  and  delivered  to  plaintiff  an  au- 
tomobile for  wbicb  plaintiff  paid  a  specified 
amount,  tbat  it  was  kept  at  defendant's  ga- 
rage, that  on  August  31,  1912,  it  was  damaged 
throngh  defendant's  negli^euce,  and  that  plain- 
tiff was  thereby  deprived  of  ita  use  and  enjoy- 
ment for  a  Bpecified  period.  The  allegations  as 
to  the  sale  and  ilclivery  of  the  car  were  ex- 
punged on  a  motion  on  the  ground  of  immate* 
riftlitr  and  irrelevancy.  Beld,  that  the  allow- 
ance of  this  motion  was  erroneous,  as  motions 
on  the  ground  of  immateriality  and  irrelevancy 
have  a  very  limited  scope  and  the  sale  and  de- 
livery of  the  car,  the  date  of  the  transaction, 
and  the  price  paid  were  not  entirely  irrelevant 
or  immateriaL 

[Ed.  Note.--For  other  cases,  see  Pleading, 
Cent.  Dig.  »  11D6-1162 ;  Dec.  Dig.  {  864.*] 

8.  Pleading  ({  304*)— CovHiuunT— Sibikino 
Out— Evidential  £"acts. 

The  allegations  so  expunged  might  properly 
have  been  expunged  on  the  ground  that  the  facts 
allesod  were  evidential  rather  than  issuable 
facts. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  1156-1162 ;  Dec.  Dig.  364.*] 

4.  Appeal  and  Ebbob  ({  1042*)— Habuless 
Ekrok — .Stbiking  Out  Allegations. 

The  error  in  expunging  such  allegations 
was  harmless,  where  testimony  as  to  the  facts 
therein  alleged  was  offered  and  received. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4U0-4114;  Dec  Dig.  S 
1042.*] 

5.  Damages  (i  12*)— Ikjubies  to  Pbopebtx— 
Loss  or  Use. 

Where  plaintiff's  automobile  was  damaged 
through  defendant's  negligence,  plaintiff  was  en- 
titled to  substantial  compensatory  damages  so 
faj  as  they  could  be  ascertained  for  the  loss  of 
the  use  of  the  car  while  it  was  being  repaired  at 
defendant's  expense,  though  plaintiff  used  and 
intended  to  use  the  car  for  pleasure  only  and  not 
for  rent  or  profit;  the  difficulty  of  estimating 
the  actual  damages  iu  money  or  the  fact  that 
plaintiff  had  suffered  no  pecuniary  loss  not  jua- 
tifyiux  the  denial  of  substantial  damages  as  dis- 
tinguished from  nominal  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  }  81;  Dec.  Dig.  1 12.*] 

6.  DAVAOES  (i  113*)— INJ1TBIB8  10  PBOPXBTT 
—Logs  07  USE. 

Where  an  automobile  used  for  pleasure 
only,  was  damaged  through  another's  negiigeuce, 
tbp  rrntal  value  of  the  car  was  not  the  measure 
of  damages  for  the  loss  of  use  wUle  It  was  being 
repaired  at  the  wrongdoer's  expense,  as  such 
value  would  include  a  substantial  allowance  for 
depreciation  and  repairs  to  which  the  car  was 
not  subjected  during  such  period,  and  a  Bub- 
Mantiiil  allowance  fur  the  overhead  expenses 
and  profits  of  carrying  on  the  buainesa  of  rent- 
ing motor  cars,  nor  was  the  measure  of  damages 
such  rental  value  less  deductions  for  these  items, 
as,  even  bad  the  owner  been  engaged  iu  the 
business  of  renting  motor  cars,  be  would  not 
necessarily  rent  it  every  day  or  any  given  num- 
ber of  days. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  ffi  279,- 280;  Dec.  Dig.  |  113.*] 

7.  Dauages     174*)— Injitbieb  to  Pbofebtt- 
Evidence— Losa  of  Use. 

In  an  action  for  damages  to  an  automobile 
used  only  for  pleasure,  caused  by  defendant's 


negligence,  evidence  of  the  rental  value  of  the 
car  was  admissible,  not  as  furnishing  a  measure 
of  damages,  but  as  one  of  the  facts  proper  to  be 
considered  in  determining  the  comi>eusatioD  to 
which  the  owner  was  entitled  for  the  loM  of 
the  use  of  the  car. 

[Ed.  Note.— Vbr  other  caBM,  tee  Damage*. 
Cent  Dig.  ii  462-467;  DeeTDIg.  |  174.<] 

8.  Damages  (S  177*)- Injubieb  to  Pbofebtt— 
Evidence— Obligatobt  Expbksbb  Bbndbb- 
ed  wobthless. 

In  an  action  for  the  loss  of  the  use  of  an 
automobile  used  only  for  pleasure  and  damaged 
through  defendant's  negligence,  evidence  as  to 
the  amount  paid  by  plaintiff  to  his  chauffeur 
while  the  car  was  being  repaired,  .tiiat  the  pay- 
ments were  obligatory,  and  that  plaintiff  had  no 
use  or  employment  tor  the  chauffeur  while  the 
car  was  being  repaired,  should  have  been  admit- 
ted, though  he  might  not  be  entitled  to  recover 
the  agreed  wages  of  the  chauffeur,  as  he  was 
entitled  to  recover  any  reasonable  obligatory  ex- 
penses rendered  fruitless  as  a  natural  conse* 
quence  of  the  wrongful  act,  and  the  evidence 
would  doubtless  have  been  followed  by  erideuce 
that  it  was  customary  to  employ  chauffeurs  for 
stated  periods  and  that  the  loss  of  his  services 
was  a  natural  consequence  of  the  detention  of 
the  car,  which  would  have  removed  the  objec- 
tion of  remoteness. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.      466,  494;  Dec.  Dig.  g  177.*] 

Thayer  and  Wheeler,  JJ.,  dissenting  in  part 

Appeal  from  City  Court  of  Hartford;  Her* 
bert  S.  Bullard,  Judge. 

Action  by  Curtis  C.  Cook  against  the  !t*ack- 
ard  Motor  Car  Company  of  New  York  for 
damages  for  the  unlawful  detention  of  plaln- 
tlETs  automobile.  A  verdict  was  directed  for 
plaintiff  for  nominal  damages  only,  and,  from 
a  JuOsQieiit  accordingly^  plaintiff  appeal& 
Judgment  set  aside,  and  new  trial  ordered. 

Edward  W.  Broder  and  Lewis  A.  Storrs, 
both  of  Hartford,  for  appellant  Walter  8. 
Schutz  and  Clarence  8.  Ziw>,  bodi  of  Hart* 
ford,  for  appellee. 

BEACH;  J.  The  first  count  of  the  com- 
plaint alleged  that  on  Jnly  25,  1912,  the  de- 
fendant sold  and  delivered  to  the  plaintiff  an 
automobile  for  which  the  plaintiff  imid  $5,- 
096;  that  It  was  kept  at  the  defendant's 
garage;  Qiat  on  August  31.  1912,  It  was  in- 
jured throuicb  thei  defendant's  negligence; 
that  the  plaintiff  was  thereby  deprived  of  its 
use  and  enjoyment  fnnn  Augost  31  to  Octo- 
ber 1, 1912;  and  that  the  use  and  enjoyment 
of  the  ear  was  reasonably  worth  $10  a  day. 
A  second  count  alleged  that  ttefore  the  31st 
of  August,  1912.  the  plaintlfl  had  employed 
one  Herman  as  chauffeur  to  drive  and  op- 
erate the  car  under  a  contract  of  employment 
obligating  the  plaintiff  to  pay  him  $18  a  week 
unUl  October  1,  1912;  that  the  plaintiff  was 
compelled  to  pay  and  did  pay  Herman  $67.50 
during  the  month  of  September,  being  his 
agreed  wages,  less  $12,  which  was  ail  that 
Herman  was  able  to  earn  from  other  employ- 
ment; and  that  the  $67.50  had  been  demand- 
ed of  and  refused  by  the  defendant  Tbe 
first  paragraph  of  the  complaint  alleging  the 
sale  and  delivery  of  the  car  was  expunged 
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on  motion,  and  the  dofendafit  then  answered 
denjlng  all  the  allegations  of  the  complaint, 
except  the  demand  and  refuF^al  to  pay  $67.- 
50.  The  Jadgment  file  recites  that  the  cause 
waa  tried  to  the  Jvry ;  that  at  the  close  of 
the  plaintUTs  evidence  the  court,  on  defend- 
ant's motion,  directed  a  verdict  for  nominal 
damages  only;  and  that  the  Jury  returned  a 
verdict  for  the  plaintiff  to  recover  |1.  The 
af«ignments  of  error  relate  to  the'  allowance 
of  the  motion  to  expunge,  to  the  exclaidon  of 
testimony  aa  stated  In  the  finding,  to  the  di- 
rection of  a  verdict  for  nominal  damages,  and 
to  the  charge  of  the  court  that  nnuinal  dam- 
ages should  not  exceed  fl. 

[1]  The  evidence  and  the  charge  ot  the 
coort  la  certified,  but  there  Is  no  assignment 
of  error  directed  to  a  conrectl<m  of  the  find- 
ing^ nor  is  the  cbarge  of  the  court  mode  part 
of  the  finding.  It  follows  that  the  asslgn- 
DHnts  of  error  for  wrongful  direction  of  ver- 
dict, and  for  error  in  the  charge  of  the  court, 
are  not  properly  presented. 

12-4]  Taking  up  first  the  assignment  of 
error  for  allowance  of  the  motion  to  ex- 
punge: The  allowance  of  this  motlw  was  eis 
roneous,  because  It  was  based  solely  on  the 
ground  ct  immateriality  and  Irrelevancy. 
Motions  to  expunge  on  these  grounds  have  a 
▼eiy  limited  scope.  Bltello  t.  Upson,  80 
Conn.  497,  SOS,  OB  AU.  21.  16  L.  a  A.  (N.  S.) 
193. 1^  Am.  St.  Sep.  126;  Donovan  v.  Davis, 
85  Conn.  394,  398,  82  AU.  1025.  The  sale 
and  delivery  of  the  car,  the  date  of  the  trans- 
actlm,  and  the  price  paid  were  not  entirely 
irrelevant  or  immaterial  in  jraint  of  logical 
connection  to  the  plalntifTs  case. 

But  the  facta  alleged  wero  evidential  rath- 
er than  issuable  facts,  and  the  motion  might 
properly  have  been  made  and  granted  on  that 
ground.  Moreover,  testimony  on  the  point 
was  offered  and  received,  and  so  the  error 
was  quite  harmlees. 

[i]  It  was  conceded  at  the  trial  that  the 
def^dant  had  already  repaired  the  injured 
car  at  its  own  expense,  and  the  main  Issue 
under  the  first,  count  of  the  complaint  waa 
whether  the  plaintiff  was  entitled  to  recover 
for  the  loss  of  the  use  and  possession  of  the 
car  while  It  was  being  repaired  at  the  defend- 
ant's cost 

In  Brown  Southbury,  53  Conn.  212,  1 
Atl.  819,  we  held  that  the  loss  of  the  use 
ot  a  horse,  Injured  by  a  detect  in  the  high- 
way, was  a  direct  and  nataral  conseqnence 
ot  the  injury,  and  was  a  proper  dement  of 
damage  to  be  allowed  in  addition  to  the  de- 
piecdation  in  the  market  value  of  tbe  horse. 
The  same  rule  was  reoognized,  thou^  not 
aj^Iled,  In  Frltts  v.  New  York  New  Bng- 
land  IL  Co.,  68  Conn.  462.  28  Atl.  S2ft;  and  Is 
generally  recrived  in  other  Jurisdictions. 
Whetio*  &  Harding  v.  Town  of  Townshend, 
42  Vt  16;  ShelbyvUIe  L.  B.  R.  Co.  v.  Lewark, 
4  Ind.  471,  473:  Streett  v.  Laumler.  84  Ho. 
4BQ;  Johnson  T.  Holyi^e,  100  Mass.  80,  7  Am. 
Rep.  546;  Mfzner  v.  Frailer,  40  Mich.  502. 


595,  29  Am.  Rep.  562;  I^tham  v.  C,  O.,  0.  & 
St  L.  B.  Co.,  164  111.  App.  559,  683;  Crossen 
V.  0.  &  J.  E.  By.  Co.,  158  III.  App.  42,  44; 
The  Atlas,  93  U.  S.  302,  23  L.  Ed.  863;  Wil- 
liamson et  al.  T.  Barrett  et  al.,  13  How.  101, 
14  L.  Ed.  68;  Sedgwick  on  Damages  (9th 
Ed.)  I  195;  Thompson  on  -Neg.  vol.  6,  {  7242. 

On  this  appeal  the  question  arises  on  an 
exception  to  the  exclusion  of  evidence  of  the 
rental  value  of  the  plaintiff's  car,  on  the 
ground  that  the  plaintiff  used  and  intended 
to  use  his  car  for  pleasure  (mly,  and  not  for 
rent'  or  profit  Stated  more  generally,  the 
question  is  whether  the  right  to  recover  sub- 
stantial damages  for  beixig  derived  (rf.tbe 
use  and  possession  of  a  chattel  as  the  result 
of  a  tortious  injury  to  the  chattel  Itself  de- 
pends on  the  character  of  the  use  which  the 
owner  Intended  to  make  of  it,  during  the  pe- 
riod of  the  detention.  We  fftil  to  see  why 
the  character  of  the  intended  use  should  de- 
termine the  right  to  a  recovery,  alOioi^  it 
will,  of  coora^  affect  the  amount  of  xecovet- 
able  damages. 

[1]  It  is  clear,  tot  example,  that  the  plain- 
tiff cannot  recover  the  rraital  value  of  hla 
car  during  the  period  of  detention,  for  such 
rental  value  indudes  a  snbstanl^  allow- 
ance for  depreciation  and  repairs,  to  whidi 
the  plaintiff's  car  has  not.  In  the  meantime, 
beea  subjected.  It  also  includes  a  substan* 
tial  allowance  for  the  overhead  expenses  and 
the  profits  of  carrying  on  the  business  of 
renting  motor  cars;  and  the  plaintiff  was  not 
engaged  in  that  business.  Neither  is  the 
plaintiff  entitled  to  the  rental  value  of  his 
car  lesB  deductions  for  these  items,  for,  even 
if  he  had  been  engaged  in  the  business  of 
renting  motor  cars,  it  would  not  follow,  with- 
out evidence  to  that  effect,  that  the  car 
would  probably  have  been  rented  every  day, 
or  for  any  given  number  of  days. 

On  the  other  hand,  it  la  equally  clear  that 
such  considerations  as  these  affect  only  the 
amount  ot  compensatory  damages  which 
ought  to  be  awarded  in  this  case,  and  do  not 
touch  the  underlying  question  whether  the 
plaintiff  is  entUled  to  compensatory  damages 
so  far  as  tb^  can  be  ascertained.  We  think 
there  can  be  no  doubt  on  this  point  An  an- 
tomoblle  owner,  who  expects  to  use  his  car 
for  pleasure  only,  has  the  same  legal  right 
to  its  continued  use  and  possession  as  an 
owner  who  expects  to  rent  his  car  for  profit ; 
and  the  l^ral  basis  for  a  substantial  recov- 
ery, in  case  of  a  deprivation  of  the  use  of  the 
car,  is  the  same  in  one  case  as  in  the  other. 
Such  an  invasian  of  property  right  calls  for 
an  amrd  ot  snbstantial,  as  distinguished 
from  nominal,  damages,  and  the  cmly  diffl- 
colty  in  applying  the  rule  of  compensatory 
damages  to  cases  of  tills  character  la  the  very 
practical  difficulty  of  estimating  the  actual 
damages  in  money.  But  the  law  does  not 
doiy  substantial  damages  to  one  who  has 
suffered  a  snbstantial  Injury,  eolely  on  the 
ground  that  the  injury  has  not  produced  or 
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vUl  not  produce  a  pecuniary  losB.  For  sam- 
ple, no  one  would  contend  that  only  those 
plaintiff  whose  incomes  depended  on  the^ 
earning  capadl^r  could  recover  subBtanUal 
damages  Cor  injories  to  person  or  character. 
So  In  this  case  the  fact  that  the  plaintiff  has 
suffered  no  pecuniary  low  ought  not  to  pre- 
veat  a  recovery  proportionate  to  the  actual 
extent  of  his  Injury.  It  may  "be  admitted 
that  this  record  does  not  disclose  the  extent 
of  the  plaintUCa  Injury  sufficiently  to  war- 
rant any  recovery  at  all ;  but  it  does  appear 
that  the  Issues  framed  by  the  pleadings  were 
found  In  the  plalntUTa  favor.  And  it  may 
fairly  be  assumed  tiiat  except  for  the  ruling 
of  the  court,  which  cut  off  all  proof  of  dam- 
ages other  than  pecuniary  loss,  the  Jury 
would  have  been  Informed  as  to  what  ose  the 
plaintiff  was  accnstcmed  to  make  of  his  car, 
how  far  and  for  what  purposes  he  was  de- 
pendent on  it,  and  of  such  other  facts  as 
would  have  assisted  them  in  forming  a  just 
conception  of  the  actual  eztoit  of  the  injury 
naturally  and  necessarily  Inflicted  on  this 
plaintiff  in  consequence  of  the  deprivation  of 
this  car. 

WhvD  so  informed,  the  Jury  would  have 
had  no  greater  difficulty  in  estimating  com- 
pensatory  damages  under  the  first  count  of 
the  complaint  in  this  case  than  in  estimating 
compensatory  damages  for  pain  and  suffering, 
or  for  an  injury  to  character  when  no  special 
damages  are  pleaded. 

Manifestly,  no  general  rule  for  this  class  of 
cases  can  be  laid  down,  except  that  the  Jury 
should  award  fair  and  reasonable  compensa- 
tion according  to  the  circumstances  of  each 
case.  If  the  actual  injury  is  trifling,  the 
damage  will  be  small,  but  in  any  event  they 
are  in  the  nature  of  substantial,  and  not 
nominal,  damages. 

[7]  We  conclude  that  evidence  of  the  rental 
value  of  the  plaintiff's  car  was  admissible 
under  the  first  count;  not  as  furnishing  a 
measure  of  damages,  but  as  one  of  the  facts 
proper  to  be  considered  in  ascertaining  the 
extent  of  the  injury. 

In  reaching  this  conclusion  we  have  not 
disregarded  the  fact  that  there  is  some  ap- 
parent conflict  of  authority  upon  the  allow- 
ance of  damages  for  the  mere  detention  of 
articles  not  used,  or  intended  to  be  used,  for 
profit. 

The  Supreme  Court  of  the  United  States 
has  held,  in  the  case  of  a  yacht  (The  Conquer- 
or, 166  U.  S.  HO,  17  Sup.  Ct,  610,  41  L.  Ed. 
937),  that  demurrage  for  the  wrongful  de- 
tention of  a  vessel  will  only  be  allowed  when 
profits  have  actually  been,  or  may  reason- 
ably be  supposed  to  have  beea  lost,  and  the 
amounts  of  such  profits  Is  proven  with  rea- 
sonable certainty,  and  the  opinion  dtes  sev- 
eral cases  in  admiralty  In  which  this  rule  has 
been  laid  down.  It  should,  however,  be  add- 
ed that  the  concrete  objection  in  that  case 
was  to  the  allowance  of  the  total  rental  value 
of  the  yacht,  without  any  proof  that  the 
owner  would  ta  could  have  rented  it;  and, 


alsf^  that  the  oplnlcm  on  page  134  of  166  U. 
S.,  on  page  Sl»  of  17  Sup.  Ct  (41  Ia  Ed.  937), 
distinctly  Intimates  that  some  allowanco 
might  have  been  for  the  detaition.  It  there 
had  been  auffldent  evidence  that  the  owner 
desired  to  ose  the  vessel  during  the  poiod  of 
the  detention. 

In  New  "toA  the  Appelate  Division  has 
used  expressions  which  may  be  interpreted 
as  tavcwing  the  doctrine  that  no  damages  are 
recoverable  for  the  loss  of  the  nse  of  an  arti- 
cle of  luxury.  In  these  cases,  lUso  (with  one 
excq)tion),  the  objection  was  to  the  allowance 
of  total  rental  value.  Foley  v.  Forty-Second 
9t  Railway  Co.,  62  Misa  Rep.  183,  101  N. 
7.  Supp.  780;  Bondy  v.  Mew  Tork  Oty  Rail- 
way, 66  Misa  Rep.  Wi,  107  N.  T.  Supp.  32; 
DonneUy  v.  PoUakoff,  79  Misc.  Rep.  260,  139 
M.  T.  Supp.  909. 

In  England  the  question  has  been  settled  by 
two  recent  decisions  in  the  House  of  Lords. 
In  The  Greta  Holme,  [1897]  A.  C  S87,  It  was 
held  that  the  trustees  of  the  Mersey  Docks 
and  Harbor  Board  were  entitled  to  recover 
damages  for  the  loss  of  the  use  of  a  dredger, 
injured  by  a  negligent  colliding  vessel,  al- 
though not  out  of  pocket  In  any  definite  sum. 
In  Tlie  Medlana,  {1900]  A.  G.  113,  the  same 
board  was  held  mtltled  to  substantial  dant- 
ages  for  the  loss  of  tbe  services  Of  a  dam- 
aged li^tship,  during  the  time  that  its  place 
was  taken  by  a  substituted  lightship  contin- 
uously maintained  by  the  traard  at  its  ex- 
pense for  such  emergmcies.  It  was  argued 
that  the  board  paid  nothing  for  the  hire  of 
the  substitute,  and  that  they  were  really  bet- 
ter off  tlian  if  there  had  been  no  accident,  be- 
cause relieved  from  the  cost  of  maintaining 
two  lightships  during  the  time  when  the  in- 
jured vessel  was  under  repair.  But  Lord 
Halsbury  pointed  out  the  distinction  between 
the  attempt  to  establish  a  specific  loss  'of 
profit  on  the  <me  hand,  and  a  claim  for  gen- 
eral damages  for  the  unlawful  detention  of 
property  on  the  other;  saying  that  an  alleg- 
ed loss  of  profit  must  be  proved  and  by  precise 
evidence,  but  that  when  only  general  damages 
are  asked  for  no  such  principle  applies,  and 
that  in  such  case  the  Jury  may  give  whatever 
they  think  would  t>e  a  proper  equivalent  for 
the  unlawful  detratlon  of  the  thing  In  ques- 
tion. 

The  Massachusetts  court,  in  Hunt  v.  Bos- 
ton Elevated  R.  R.  Co.,  199  Mass.  220,  236, 
85  N.  E.  446,  although  the  subject-matter  of 
that  suit  was  not  an  article  of  luxury,  has 
adopted  with  approval  the  reasoning  of  the 
Judges  in  The  Medlana,  supra.  See,  also, 
Sedgwick  on  Damages  (9th  Ed.)  S  243-b. 

[i]  Error  is  also  assigned  In  the  exclusion 
by  the  cou^  of  evidence  of  the  amount  which 
tbe  plaintiff  paid  to  his  chauffeur  during  the 
period  he  was  deprived  of  the  use  of  his  car 
while  it  was  being  repaired.  It  was  excluded 
upon  the  ground  that  the  damage  was  too 
remote.  Ou  the  record  before  us  It  ai^>ears 
that  the  payments  were  obligatory,  that  the 
detentlw  of  the  car  was  wrongful,  and  that 
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tbe  plalntlfl  bad  no  use  or  unploymoit  for 
the  chauffeur  while  the  car  was  being  re- 
paired. In  effect  the  ruling  of  the  court  was 
that  tbe  plaintiff  was  not  entitled  In  an  ac- 
tion for  the  detention  of  an  automobile  to 
plead  and  prove  as  special  damage  that  he 
was  under  contract  to  pay  his  chauffenr  for 
tbe  period  of  the  detention,  that  he  did  pay 
him,  and  that  the  expense  was  rendered 
bnitless  by  the  defendant's  tort.  We  think 
this  ruling  was  erroneous..  The  testimony,  If 
admitted,  would  doubtless  have  been  followed 
up  by  evidence  that  It  was  customary  to  em- 
ploy chauffeurs  for  stated  periods  to  drive 
and  operate  cars  such  as  tbe  plaintiff's,  and 
that  the  loss  of  tbe  chauffeur's  services  was  a 
natural  conseijuence  of  the  detention  of  tbe 
car.  In  that  event  the  objection  of  remote- 
ness would  have  be^  untenable.  It  does  not 
follow  that  the  plaintiff  would  be  entitled  to 
recover  tbe  agreed  wages  of  his  chauffeur, 
no  matter  what  they  were.  But  he  Is  entitled 
to  recover  upon  proper  allegations  any  rea- 
wmable  obligatory  expenses  which  have  been 
rendered  fruitless  as  a  natural  consequence 
of  tbe  defendant's  detention  of  his  automo- 
bile Evidence  as  to  the  fact  and  amount  of 
such  expenses  is  admissible  In  that  connec- 
tioiL 

There  Is  eiror,  the  Judgment  is  set  aside, 
and  a  new  trial  ordered.  In  this  opinion 
PKEMTICE.  0.  J„  and  BORABACK,  3.,  cm- 
cnrred. 

THAYER,  3.  (dissenting).  The  plaintiff 
appeals  from  a  judgment  for  nominal  dam- 
ages in  his  favor.  Tbe  only  finding  in  the 
case  consists  of  two  short  transcripts  of  tes- 
timony which  show  two  rulings  of  the  court 
to  which  the  plaintiff  took  exceptions.  A 
transcript  of  the  entire  testimony  In  the  case 
Is  also  made  a  part  of  the  record.  This  was 
improperly  made  a  part  of  the  record  because 
It  does  not  appear  that  the  court  was  asked 
to  set  aside  the  verdict  as  against  the  evi- 
dence or  to  correct  the  finding.  The  appeal 
assigns  error  tai  tbe  charge,  error  in  the  two 
mllngs  on  evidence  above  referred  to,  and  er- 
ror in  granting  a  motion  to  strike  out  a  para- 
graph of  the  complaint  I  concur  in  the 
opinion  of  the  majority  of  the  court  that 
there  was  no  harmful  error  in  the  last-men- 
tloaed  raling  and  that  the  exceptions  to  the 
charge  cannot  be  considered  by  us  because 
tbe  charge  Itself  la  not  before  us  and  there 
Is  no  finding  showing  that  the  Jury  were 
charged  as  claimed  by  the  plaintiff.  For  a 
dmllar  reason  we  cannot  find  error  In  tbe 
rulings  on  evldenoe  wbldi  were  excepted  to. 
U  does  not  appear  by  the  record  that  those 
roUagg  were  erroneous.  Tbe  fln^lag  does  not 
Aow  that  any  testlmoay  watfoffered  teoA- 
Ing  to  proTe  that  the  plabfnff  was  deprived 
of  the  use  of  his  automobile  by  the  defmd- 
antft  negligence.  There  is  nothing  in  t3ie 
Koord  tendliv  to  show  that  the  car  was  not 
niMible  ct  use  after  Its  alleged  li^aty  or  that 
the  plaintiff  hired  another  car  to  r^lace  it 
g2A^27 


He  could  not  because  of  a  scratch  upon  its 
body  or  some  other  slight  injury  or  blemish 
to  the  car,  refuse  to  use  it  or  supply  its  place 
with  another  car  and  recover  damages  of  the 
defendant  for  the  loss  of  tbe  use  of  his  own 
car  or  the  rental  of  another.  So  far  as  ap- 
pears, the  rulings  were  correct  and  must  be 
presumed  to  be  so  in  the  absence  of  facts  In 
tbe  record  showing  that  they  were  not  so. 

The  objection  to  the  admission  of  tbe  evi- 
dence offered  to  show  the  rental  value  of  a 
touring  car  was  upon  the  ground  that  the 
plalntlfiCs  car  was  a  pleasure  car  from  which 
be  derived  no  profit,  that  he  did  not  use  his 
own  car  after  the  accident  nor  try  to  sub- 
stitute another  for  It  and  the  court  sustained 
the  objection.  Unless  deprived  of  tbe  use  of 
his  car  by  the  defendant  If  the  car  was  ca- 
llable of  use,  he  was  bound  to  use  It  if  he  need- 
ed to  use  a  car,  and  evidence  to  prove  tbe 
rental  value  of  some  other  car  which  he  had 
not  used  or  needed  would  be  Immaterial  and 
Incompetent  Tbe  same  Is  true  as  regards 
tbe  offered  evidence  as  to  the  wages  which 
be  paid  his  chauffeur.  Tbe  plaintiff  could  not 
let  bis  car  and  iiitaufteur  lie  idle  and  charge 
the  nse  of  the  former  and  tbe  wages  of  the 
latter  to  the  defendant  npon  the  finding  in 
this  case. 

I  dissent  from  so  much  of  tbe  majority 
opinion  as  holds  that  the  rulings  excluding 
this  offered  testimony  were  erroneous, 

WHEELER,  J.  I  concur  in  the  result  and 
agree  that  there  was  error  in  the  judgment 
appealed  from,  but  differ  witb  the  rule 
adopted  in  tbe  majority  opinion  upon  the  two 
questions  of  evidence  passed  upon. 

The  plaintiff  sought  to  recover  the  value  of 
the  use  of  bis  automobile  which  was  dam- 
aged while  in  the  care  of  the  defendant  In  Its 
garage  by  its  negligence,  together  with  tbe 
wages  of  bis  chauffenr  during  the  period  of 
loss  of  use  of  tbe  automobile. 

Error  Is  assigned  in  the  exclusion  of  the 
testimony  of  an  expert  as  to  the  rental  value 
per  day  of  a  car  similar  to  the  plaintiff's 
because  the  plaintiff  used  his  car  for  pleas- 
ure and  not  business  purposes,  and  did  not 
try  to  substitute  another  car. 

As  the  plaintiff  was  seeking  to  recover  for 
the  use  of  his  car  of  which  be  had  been  de- 
prived throng  the  defendant's  negligence, 
the  ruling  was  that  loss  of  use  of  personal 
property  devoted  to  personal  enjoyment 
caused  by  another's  negligence  cannot  be  re- 
covered where  the  owner  has  not  in  fact  rent- 
ed another  car  In  place  of  the  Injured  one. 

Out  lav  gives  Just  compensation  for  a 
negligent  injury  to  personal  property;  it 
seiAs  to  place  the  injured  person  in  as  near- 
ly his  former  condltl(ni  as  Is  practically  pos- 
sible. Oadwell  t.  Canton,  81  Conn,  288,  292, 
TO  Atl.  1025, 

In  tbe  event  <tf  complete  destruction,  the 
measure  of  damages  Is  the  value  of  the  prop- 
erty destroyed  at  the  time  of  destmctlon 
with  interest  therefrwu.  When  tta  Injury  is 
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less  than  a  complete  loss,  tbe  measnre  of 
ilaniages  Is  the  dUfcrence  In  valne  between 
the  property  before  and  after  the  loss  with 
interest  from  date  of  loss.  Pritts  v.  N.  T,  & 
N.  E.  R.  Co.,  62  Conn.  503,  510,  26  AU.  347 ; 
Cadwell  v.  Canton,  81  Conn.  288.  292,  70  Atl. 
1025;  City  of  McCook  v.  McAdams.  76  Neb. 
1.  106  N.  W.  988,  110  N.  W.  1005,  114  N.  W. 
596;  L.  &  N.  R.  Co.  t.  Mertz,  I.  &  Co.,  149 
Ala.  561,  505,  43  Sonth.  7 ;  General  Fire  Ex- 
tinguisher Co.  V.  Beal  Dry  Goods  Co.  (Ark.) 
160  Si.  W.  888,  892;  Tbompson  on  Neg.  toI. 
8,  §  7242. 

There  is  no  dlfTerence  tn  the  rule  for  meas- 
nring  damages  in  cases  of  complete  and  par- 
tial loss  whether  the  property  be  used  for 
profit  or  pleasure.  When  the  property  in- 
jured may  be  repaired,  if  the  repairs  will 
substantially  restore  the  property  to  its 
former  condition,  the  cost  ot,  such  repairs 
will  ordinarily  furnish  proper  proof  of  the 
loss.  If  the  repairs  will  not  accomplish  this, 
tbeir  cost  pins  the  diminution  in  value  of  the 
Injured  property  will  ordinarily  furnish  prop- 
er proof  of  the  loss.  Cooper  t.  Knlgbt  (Tes. 
Civ.  App.)  147  S.  W.  349,  8S1.  If  the  repairs 
wOl  make  the  property  more  Taluable  than 
tt  was  before  tbe  injury,  the  coat  of  the  re- 
pairs less  the  locreaeed  value  will  ordinarily 
measure  the  loss.  Cadwell  v.  Canton,  81 
Conn.  288,  293,  70  AtL  1025.  If  in  addition 
to  the  Injury  to  the  property  the  owner  has 
lost  its  use  for  a  period  of  time,  as  for  ex- 
ample during  tbe  process  of  repair,  he  is  en- 
*  titled  to  the  value  of  the  use  of  the  property 
during  Uils  period.  Otherwise  he  will  not 
have  received  Just  compensation  for  his  loss, 
for  tbe  use  during  the  period  ot  deprivation 
is  a  part  of  the  loss.  Frltta  r.  N.  T.  &  N.  E. 
B.  Co..  62  Conn.  503,  507,  26  AtL  847.  In  an 
action  for  Injury  to  a  horse  through  a  defect 
in  a  highway,  we  held  that  the  loss  of  the 
use  of  the  horse  was  the  direct  and  natural 
nmsequence  of  the  injury  and  a  proper  ele- 
ment of  damage.  Brown  v.  Southbury,  53 
Conn.  212,  214, 1  Atl.  819.  This  has  been  the 
general  ruling  of  the  authorities.  New  Hav- 
en Steamboat  Co.  v.  Vanderbilt,  16  Conn. 
420;  Wheeler  &  Harding  v.  Town  of  Town- 
shend,  42  Vt  16 ;  ShelbyvlUe  U  B.  R.  Co.  v. 
Lewark,  4  Ind.  471,  473 ;  Streett  v.  Laumier, 
34  Ho.  469;  Johnson  v.  Holyoke,  105  Mass. 
80,  7  Am.  Rep.  545;  Mizner  v.  Frazier,  40 
Mich.  592,  595,  29  Am.  Rep.  562;  Latham 
V.  C,  C,  C.  &  St.  L.  R.  Co.,  164  111.  App. 
559,  563 ;  Crossen  v.  C.  A  J.  B.  Ry.  Co.,  158 
111.  App.  42,  44 :  The  Atlas,  »3  U.  S.  302,  23 
L.  Ed.  863;  Williamson  et  al.  v.  Barrett  et 
al.,  13  How.  101,  14  L.  Ed.  68;  Sedgwick  on 
Damages  (9tb  Ed.)  |  195;  Thompson  on 
Neg.  vol.  6,  I  7242.  A  similar  rule  prevails 
in  replevin,  Adams  v.  Wright,  74  Conn.  551, 
554,  51  Atl.  537;  and  in  trover,  Lewis  v. 
Morse,  20  Conn.  211,  217;  and  in  admiral- 
ty, Tbe  H.  r.  Dlmock,  77  Fed.  226,  23  C.  O. 
A.  123. 


These  and  many  other  authorities  estab- 
lish the  rule  that : 

For  negligent  injury  to  personal  property 
tbe  fullest  measure  of  recovery  is  the  differ- 
ence In  value  of  the  property  before  and  aft- 
er the  Injury,  plus  the  average  or  usual  val- 
ue of  the  use  of  the  property  during  the  pe- 
riod the  owner  is  deprived  of  Its  use.  As  a 
whole,  the  authorities  (except  In  a  few  ad- 
miralty cases),  make  no  suggestion  of  a  dif- 
ference in  the  measure  of  damage  for  loss 
of  use  of  an  article  of  profit,  and  one  of  1u.t- 
ury.  The  value  of  the  use  la  fixed  by  find- 
ing the  market  value  of  the  use  of  the  prop- 
erty during  the  period  of  loss  of  use.  The 
rental  value  of  the  property,  if  it  has  one, 
helps  to  ascertain  the  value  of  the  loss  of 
use.  Trout  Auto  Livery  Co.  v.  People's  Gas 
U  &  C.  Co.,  168  in.  App.  56,  60;  Universal 
Taximeter  Co.  v.  Blumenthal  (Sup.)  143  N. 
Y.  Supp.  1056;  Buchanan's  Sons  v.  Cran- 
ford  Co.,  112  App.  Div.  278^  279,  98  N.  T. 
Supp.  378. 

But  rental  valne,  while  evidential.  Is  not 
conclusive;  for  tbe  rental  value  may  include 
a  substantial  sum  for  wear  and  tear  and  de- 
predation. The  rental  value  of  an  automo- 
bile, as  la  well  known,  is  determined  not 
alone  by  tbe  value  of  the  use,  but  by  adding 
to  these  a  sum  for  wear  and  tear  and  depre- 
dation. 

Since  compensation  fOr  Injury  to  personal 
property  is  the  cardinal  rule  for  tbe  measure 
of  the  damage,  there  would  seem  to  be  no 
room  for  affording  a  recovery  Cor  a  deriva- 
tion of  the  nee  of  an  automobile  devoted  to 
business,  and  denying  it  to  one  devoted  to 
pleasure  uses.  Tbe  valne  ot  the  use  of  per- 
sonal property  Is  not  the  mere  value  of  its 
Intended  use,  but  of  its  present  use.  The 
value  of  an  article  to  its  owner,  as  Sedg- 
wick iwints  out,  lies  In  bis  right  to  use,  enjoy, 
and  dispose  of  It.  These  are  the  rights  of 
property  which  ownership  vests  in  him,  and 
whether  he,  In  fact,  avails  himself  of  his 
right  of  use,  does  not  in  the  least  affect  the 
value  of  his  use.  Sedgwick  on  Damages 
(9th  Ed.)  I  243a.  His  right  to  the  use  of  his 
property  is  not  diminished  by  the  use  the 
owner  makes  of  it  His  right  of  user,  wheth- 
er for  business  or  pleasure.  Is  absolute,  and 
whoever  injures  him  in  the  exercise  of  thxb 
right  renders  blmEelf  liable  for  conaequoit 
damage. 

The  cases  where  this  point  has  directly 
arisen  seem  to  be  comparatively  few,  and. 
outside  of  New  Tork,  to  have  been  decided  In 
harmony  with  the  general  rule.  Tbe  Steam- 
ship Mediana  v.  Lightship  Comet,  [1906]  A.  C. 
113;  The  Greta  Holme,  [1897]  A.  0.  B97 ;  Hunt 
V.  Boston  EL  R.  Co.,  199  Mass.  220,  236,  85 
N.  E.  446.  In  two  cases  in  the  Supreme  Court 
of  New  York  this  distinction  has  been  up- 
held. Foley  V.  Forty-Second  St  M.  &  St  N- 
Ave.  Ry.  Co.,  52  Misc.  Rep.  183,  101  N.  Y. 
Supp.  78Q;  Bondy  T.  N.  T.  G.  B^.  Go,  06 
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Ml8C.Bep.602,107N.T.8app.31.  A  later  case 
iMurphy  V.  N.  Y.  O.  By.,  58  Misc.  Rep.  237, 
108  N.  y.  Supp.  1021,  1023)  Ifl  cited  by  Sedg- 
wick, I  243b,  as  rererslns  these  two  cases. 
I  think  this  view  Is  the  result  of  an  accep- 
tance ot  the  concnrrlnff  opinion  as  the  opin- 
ion ot  the  court  and  ovcfrlooks  tiie  opinion 
of  the  court  which  supports  them.  The  con- 
curring opinion  strongly  asserts  the  right  of 
recovery  althongh  the  use  of  the  propertT  in- 
jured may  have  been^a  pleasure  nse,  and 
attraapts  to  distinguish  these  cases  ap<«  the 
ground  Oiat  thet^  famldied  no  proof  the 
Injured  property  had  a  salable  value.  I  think 
It  difficult  to  clearly  see  this  distinction.  Fur- 
ther examination  of  New  Tork  cases  would 
seem  to  Indicate  that  these  two  cases  were 
departures  from  the  rule  generally  adopted 
In  New  Tork  and  so  to  Impair  their  authority. 
Scbalscha  v.  Third  Ave.  B.  Co.,  18  Misc.  Rep. 
141,  43  N.  T.  Supp.  251.  262;  Hntton  v.  Mur- 
phy, 9  Misc.  Rep.  151,  29  N.  T.  Supp.  70; 
Wellman  v.  Miner,  19  Misc.  Bn>>  644,  44  N. 
Y.  Supp.  417;  Moore  v.  Met  St  By.  Co.,  84 
App.  Dlv.  6W,  617,  82  N.  T.  Stipp.  778 ;  Buch- 
anan's Sons  V.  Cranford  Co.,  112  App.  Dlv. 
278,  279,  98  N.  Y.  Supp.  378;  Allen  v.  Fox, 
51  N.  Y.  562,  565,  10  Am.  Bep.  641;  Jackson 
Iron  Works  v.  Hurlbut,  158  N.  Y.  34,  62  N.  B. 
665,  70  Am.  St.  Rep.  432. 

I  think  evidence  of  the  rental  value  of  the 
car  was  admissible  as  tending  to  prove  the 
value  of  the  use,  and  that  the  exclusion  of 
this  evidence  was  erroneous. 

Error  is  assigned  in  ruling  out  the  evidence 
of  the  amount  which  the  plaintiff  paid  his 
cbauffeur  during  the  period  he  was  deprived 
of  the  use  of  his  car  while  It  was  being  re- 
paired. This  offer  followed  the  second  count, 
wherein  It  was  alleged  that  the  plaintiff  was 
under  contract  to  pay  and  did  pay  his  chauf- 
feur daring  the  period  the  car  was  being  re- 
paired. 

If  the  owner  receives  for  negligent  injury 
to  bis  property  the  difference  in  the  value  of 
his  property  before  and  after  the  injury,  or 
the  cost  of  the  repairs  If  the  parties  substi- 
tute this  as  the  measure  of  damage  to  the 
proi>erty,  he  will  receive  compensation  for 
the  injury  to  his  property.  If  the  injury  oc- 
casiona  his  loss  of  its  use  during  the  period 
of  its  repair,  he  will  receive  the  equivalent 
in  value  of  the  use,  and  this  sum  will  en- 
able him  to  supply  himself  with  other  proper- 
ty to  take  the  place  of  Mb  own.  The  law  thus 
gives  htm  back  his  property  and  pays  htm 
the  value  of  the  use  he  has  lost  This  places 
him  in  the  position  of  never  having  lost  the 
use  of  his  property.  If,  the  plaintiff  lost  the 
use  of  his  car  while  it  was  being  repaired 
and  received  the  value  of  the  use  of  the  car, 
be  may  with  this  procure  another  car  and 
continae  to  use  the  services  of  his  chauffeur 
as  hei  would  have  done  had  his  car  remained 
uninjured.  If  he  should  be  permitted  to 
recover,  in  addition  to  the  loss  to  the  car 


and  the  value  of  the  nse  lost  the  wages  paid 
the  chauffeur,  he  would  be  the  gainer  by  the 
accident  of  the  wages  of  the  chauffeur.  And 
this  would  be  penalizing  the  negligence  in- 
stead of  compensating  the  injured. 

If  the  case  were  one  where  no  other  car 
could  be  hired,  there  would  be  more  reason 
in  the  claim  that  these  wages  were  special 
damages  consequent  upon  the  negligent  In- 
jury. But  no  claim  of  this  character  was,  or 
could  be,  made  in  this  case. 

The  only  Instance  which  we  find  where  a 
court  has  passed  upon  this  express  claim 
was  in  Dillon  v.  Mundet  et  al.  (Sup.)  145  N. 
Y.  Supp.  975,  and  It  was  there  denied. 

The  ruling  excluding  this  evidence  was  In 
my  opinion  correct 


In  re  HOTCHKISEt'  WIUl. 
Appeal  of  GOODNO. 
(Supreme  Court  of  Errors  of  Connecticut  Dec. 
2,  1914.) 

1.  Tbiai.  ({  392*)— Rbquksts  fob  FlKOIHaS 

— COBBECTIOn. 

Where,  notwlthatandiag  the  failui;€  of  an 
appellant  to  comply  with  Gen.  fa't  1902,  | 
and  Rules  Sup.  Ct.  (Practice  Book  19U8,  p. 
271)  i  17,  providing  that  the  request  (or  a  find- 
ing must  contain  a  draft  of  the  proposed  finding, 
the  trial  judge  filed  a  finding,  if  it  was  not  cor- 
rect it  should  be  corrected  under  section  797, 
providing  that  either  party  may  file  a  copy  of  the 
evidence  and  rulings,  and  that  the  Supreme 
Court  of  Errors  shall  examine  the  whole  record 
and,  if  it  shall  appear  therefrom  that  the  find- 
ing does  not  properly  present  the  facts  and 
ruUngs,  correct  such  finding. 

[Ed.  Note.— For  other  caae^  see  TriaL  Cent 
Dig.  H  910-919;  Dec  l5g7  r392.*K 

2.  Witnesses  (t  269*)  — Cboss-Examination 
— Hattbbs  Not  Gov  ebb  d  bt  Dibeot  Ezaici- 

HATION. 

On  the  trial  of  a  will  contest,  there  was 
evidence  that  the  husband  of  the  testatrix  left 
an  unexecuted  will,  giving  the  bulk  of  his  es- 
tate to  her';  that  she  and  the  children  entered 
into  an  agreement  that  wlien  the  estate  was 
ready  for  distributiob,  it  would  be  divided  in 
the  proportions  Indicated  by  such  unexecuted 
instrument;  that  the  children  thereby  sold  and 
conveyed  to  their  mother  their  interest  in  the 
estate,  except  the  amount  given  them  by  each 
instrument,  and  agreed  to  execute  any  further 
instrumenta  of  conveyance  deemed  necessary, 
and  that  the  widow  as  administratrix,  paid  the 
children  the  amounts  given  them  by  auch  un- 
executed will.  A  daughter  of  the  testatrix,  one 
of  the  contestees,  waa  called  to  Identify  checks 
and  receipts  given  for  the  payments  to  herself 
and  one  of  ber  brothers,  and  on  cross-examina- 
tion w^s  asked  as  to  the  intention  of  the  par- 
ties when  they  signed  such  agreement  Meld, 
that  this  question  was  not  proper  cross-exami- 
nation, as  it  was  not  germane  to  the  examina- 
tion in  chief. 

[Ed.  Note, — For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  949-^954;  Dec.  Dig.  S  269.*] 

3.  Evidence  (8  461*)- Pabol  Evidence  to 
Yabt  WarnNO — Intertioit  or  Pabtibs. 

Such  question  was  protierly  excluded,  as 
the  intention  of  the  parties  was  to  be  deter- 
mined from  the  agreement  itself,  which  contain- 
ed no  ambiguity,  and  could  not  be  proved  by 
parol  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §8  2129-2133;  Dea  Dig.  {  461."] 


*F«  otlm  eaaaa  wo  same  toplo  aad  s«cUod  NUUBBR  in  D«c.  Dig.  h  Am.  Dig.  KvNo.  Sartas  ft  Rep'r  Indexea 
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4.  Thiaz.  a  199*)— Qdkstionb  fob  Juet— 

CONSTSUGXION  OW  WBITTEN  iNEnTBDMBNT. 
The  construction  of  such  aKreement,  if  In 
issue,  was  for  the  court,  and  not  for  the  jury, 
and  nence  an  instruction  that  if  the  shares  of 
the  children  were  placed  by  them  in  their  moth- 
er'a  hands,  for  her  own  use,  that  fact  should 
be  considered  as  bearing  upon  the  natural  or 
unnatural  disposition  which  the  testatrix  made 
of  tlie  property  was  properlj*  refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  8§  467-470;  Dec.  Dig.  }  199.«] 

5.  WirXB  (§  330*)— COHTESTS— INSTEUCTIOH— 

Testamentakt  Gafagitt. 

An  instruction  that  if  the  shares  of  the  chil- 
dren in  their  father's  estate  were  not  placed  in 
their  mother's  hands  for  her  own  use,  hut  if 
she  believed,  when  making  her  will,  that  the 
property  ot  which  she  was  making  disposition 
mcfuded  the  estate  of  her  husband,  these  facts 
were  to  be  considered  in  determiDing  her  tes- 
tamentary capacity,  predicated  upon  the  con- 
testant's claim  that  the  agreement  gave  the 
testatrix  a  life  use  only  in  the  childrens'  shares 
of  their  father's  estate,  was  properly  denied, 
aa  it  would  have  authorized  the  jury  to  find 
lack  of  teatamentary  capacity  if  she  placed  a 
different  construction  upon  the  agreement,  and 
proceedings  thereunder,  from  that  placed  there- 
on  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  779-781;  Dec.  Dig.  f  330.*] 

6.  Wills  ({  329*)— Cortests— Ihstbdotionb 
— Applicabiutt  to  Evidence. 

In  a  will  contest,  an  instruction  that  there 
was  a  presumption  of  law  that  a  testator  wished 
his  children  to  participate  in  his  estate;  that  if 
the  jury  should  find  diat  the  proper^  of  which 
the  testatrix  died  possessed,  and  ot  which  she 
intended  to  dispose,  came  to  her  from  her  chil- 
dren, such  fact  would  emphasize  the  ipresump- 
tion,  [wrticularly  if  there  was  no  consideration 
for  the  children  8  reliuQuishment  of  their  rights 
to  their  mother,  was  properly  refused,  where  tlie 
finding  did  not  show  that  there  was  any  evi- 
dence to  support  such  a  finding  as  was  suggest- 
ed therein. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
D^^H  774,  776-778,  786,  787;   Dec.  Dig.  | 

7.  Wills  (I  330*)— Contests— Ihstbuction- 
Testamentaby  Capacity. 

Where,  in  a  will  contest,  it  appeared  that 
the  husband  of  the  testatrix  left  an  unexecuted 
will,  giving  her  the  bulk  of  bis  estate,  and  that 
the  testatrix  and  the  children  executed  an  agree- 
ment to  carry  out  its  provisiona,  and  that  the 
testatrix  for  more  than  30  years  had  possessed, 
used,  and  treated  as  her  own  the  property  there- 
by transferred  to  her,  an  instruction  to  consid- 
er the  estate  Inventoried  as  belonging  to  the 
testatrix  as  the  property  which  she  was  presum- 
ed to  intend  to  dispose  of,  that  whether  the  bus- 
band's  estate  bad  any  claim  against  It  was  not 
in  issue,  but  that  the  jury  were  to  consider  the 
oircumatances  under  which  she  received  it,  that 
it  was  in  evidence  that  a  portion  of  it  came  to 
her  from  her  children,  and  from  her  husband's 
estate,  and  that  these  were  proper  matters  to  be 
considered  as  bearing  upon  the  natural  or  un- 
natural  character  of  Uie  dispmitions  which 
she  made,  was  not  erroneous,  as  her  lack  of 
title,  or  her  failare  to  properly  distribute  ber 
husband's  estate,  did  not  show  a  want  of  tes- 
tamentary capacity. 

[Ed.  Note.— For  other  cases,  see  Wilhi,  Cent 
Dig.  H  77^-781;  Dec.  Dig.  |  83a*] 

S.  Wills  (8  163*)  —  Contests  —  Bttbden  or 
Pbdof— Undue  Influence. 

The  contestant  of  a  will  has  the  burden  of 
proving  undue  infiuence,  but  this  burden  is 
shifted  wlien  it  appears  that  a  stranger  hold- 
ioK  toward  tbe  testator  a  relation  of  trust  and 


confidence,  is  a  principal  benefldary  to  the  ex- 
elusion  of  the  natural  objects  of  the  testator's 
bounty,  but  there  is  no  such  shifting  of  the  bur- 
den where  a  confidential  relationship  exists 
between  the  testator  and  a  l>eueiiciary,  if  the 
beneficiary  Is  a  child  of  tbe  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  GeflL 
Dig.  {{  388-402;  £>ec  Dig.  {  163.*] 

9.  Wills  (I  332*)— Cobtkbtb— iHOTBuenoH— 
Bdbden  ot  Pboof. 

On  the  trial  of  a  will  contest,  it  was  proper 
to  charge  that  the  companionship  and  reuitions 
of  trust  and  confidence  existing  between  tbe  tes- 
tatrix and  a  daughter  showed  an  opportuoi^ 
for  undue  influence,  bnt  that  tbe  contestant 
must  go  further  and  diov  that  such  opportu- 
nity had  been  abused. 

[Ed.  Note^For  other  cases,  see  Wills,  Gent 
Dig.  f  785;  Dec,  Dig.  I  S32.«] 

10.  Wills  (8  332*)— Contkbts— Ihstbuction 

— BUBDEN  OF  PBOOE. 

On  the  trial  of  a  will  contest,  inatnictiona 
that  a  university  was  a  testamentary  trustee  un- 
der the  will  for  the  benefit  of  instmctors  on 
certain  subjects^  by  increasing  their  salaries; 
that  if  these  objects  of  her  bounty  were  stran- 
gers to  the  testatrix,  and  the  subjects  mentioned 
were  subjects  in  wmch  she  appeared  to  have  no 
interest,  the  burden  of  proof  was  upon  such  ben- 
eficiaries to  show  a  reasonable  explanation  for 
this  gift  to  the  exclusion  of  a  natural  object  of 
her  bounty,  some  evidence  ahowing  ber  interest 
in  such  RubjectSt  or  tbe  salaries  of  such  profes- 
sors, etc.,  was  necessary;  that  her  friendship 
for  members  of  the  faculty  of  such  university, 
or  her  interest  In  college  affairs  generally,  was 
not  of  Itself  sufficient  unless  these  college  of- 
ficials were  connected  with  the  subject-matter  of 
her  bequest,  or  unless  she  displayed  to  them 
some  interest  in  such  subjects,  etc.;  that  an 
intelligent  person  in  makiqg  a  will  would  pre- 
sumptively, if  under  no  undue  influence,  not 
make  gross  inequalities  of  disposition  without 
cause;  that  If  a  will  be  unfair,  or  partial  in  a 
large  degree,  or  there  be  gross  Inequalities  of 
gifts  to  those  in  the  same  relation  without  rea- 
son, such  facta  should  be  considered;  and  that 
if  a  testator  disposed  of  Us  property  to  entire 
strangers  to  the  exclusion  of  intimate  friends  or 
relations,  It  struck  tbe  common  sense  of  all  men 
as  not  the  free  and  voluntary  act  of  a  sound 
mind  without  a  full  explanaticm  of  it-^wer* 
properly  refused,  as  the  facts  referred  to  there- 
in as  placing  upon  the  beneficiariea  the  burden 
of  disproving  undue  influence  were  merely  facts 
from  which  the  jury  might  be  asked  to  find  aa 
inferences  of  fact  that  tiie  will  was  the  ^odnet 
of  undue  influence,  or  of  an  ansonnd  mind. 

[Ed.  Note.— For  other  cases,  see  Wills,  CenL 
Dig.  S  785 ;  Dec.  Dig.  |  S32.*] 

11.  Wills  (I  384*)— Gontebtb  EUBMLBae  Bte- 

BOB^lNffTBUCXIONS. 

On  the  trial  of  a  will  contest,  an  instmc* 
tion  that,  so  far  as  the  judge  recalled — and  that 
the  jury  would  correct  him  if  wrouff— no  evi- 
dence had  been  introduced  of  any  indneement 
by  any  member  or  person,  on  behalf  of  a  univer- 
sity, a  beneficiary  under  tbe  will,  bnt  that  such 
influence  might  be  used  by  one  not  benefited  by 
tbe  will  or  l>eqnest,  and  that  If  a  daughter  un- 
duly influenced  the  testatrix  to  make  the  be- 
quest to  Uie  university,  that  would  avoid  the 
will,  could  not  have  harmed  tbe  contestant,  as 
the  jury  were  left  to  their  own  recollection  of 
the  evidence  if  different  from  tbe  judge's  recol- 
lection, espedaliy.  where  the  finding  indicated 
that  the  judge  was  correct  in  his  recollection  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8S  85r»-858 ;  Dec.  Dig.  (  884.*] 
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12.  Etidkitcb  (I  IflS*)— Bebt  asd  Sbcondabt 

EVIDBNCB—CONOLUSIONS  OV  WITNESS. 
In  a  proceeding  to  contest  the  will  of  & 
p«r8os  who  received  coosidenble  property  un- 
der an  agreement  for  tbe  eettlement  of  her  fam- 
baiid'B  estate,  an  assistant  clerk  ot  the  pro- 
bate court  produced  and  identified  tbe  records 
of  that  court  Cfsmected  with  the  husband's  es- 
tate, which  were  therenptm  laid  in  evidence. 
He  was  then  asked  if  there  were  no  records  as 
to  whether  a  so-called  mntnal  distribution  was 
leceired  as  such.  Held,  tiiat  the  exclusion  ot 
tbis  question  was  proper,  since  if  the  gueetion 
called  for  a  part  of  the  record,  the  record  itself 
was  tbe  best  evidence,  while  if  it  called  tor  the 
witness'  views  of  the  purpose  tor  which  the 
paper  was  received,  it  was  inadmissible. 

(Ed.  Note. — For  other  cases,  see  Evidence 
Cent.  Dig.  H  536-542 ;  Dec.  Dig.  1 162.*] 

13.  Evidence  (§  314*)— Heajbsat  Evidence— 
£xcepti0ns  to  ruui. 

The  contestant  sought  to  show  that  the  tea* 
tatrix  was  insanely  opposed  to  the  institution  ot 
marriage,  and  had  opposed  tbe  marriage  ot  her 
sou  and  encouraged  the  separation  ana  divorce 
of  him  and  his  wife.  It  appeared  that  the 
son  deceived  the  testatrix  h^  secretly  marrriiMC 
a  woman  to  whom  she  was  opposed  and  living 
with  her  for  two  years  before  knowledge  of  tbe 
marriage  came  to  the  testatrix.  The  husband 
died  prior  to  his  mother.  Statements  by  the 
husband  to  the  wife  after  the  separation,  con- 
cerning statements  ot  his  mother,  showing  that 
ahe  opposed-  the  marriage  and  encouraged  tbe 
separation  and  divorce,  and  contradicting  state- 
ments previously  made  by  her  as  tending  to 
ihqw  mental  inca[|aclty,  were  excluded.  SeUt, 
that  these  declarations  by  the  husband  were  not 
made  under  such  circumstances  as  to  justify 
the  application  of  the  rule  permitting  hearsay 
testimony,  where  it  is  necessary  to  resort  to 
such  testimony,  and  tbe  circumstances  are  such 
ss  to  guarantee  the  general  trustworthiness  of 
the  evident. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cant  Dig.  K1168-117S;  DecTDig.  |  814.*] 

14.  WiLU  (I  63*>— COIfTKBTS— O^STAMBNTAItT 

Capacity— ADjaBsiBrLiTT  of  Evidence. 
On  the  trial  of  a  will  contest,  in  which  It 
was  claimed  that  the  testatrix  was  insanely 
opposed  to  the  institution  of  marriage,  a  conver- 
sation between  a  son  of  the  testatrix  and  hii 
wife  prior  to  their  marriage,  secretly  in  Europe, 
concerning  bis  trip  to  Europe  and  the  arrange- 
ments made  for  her  to  follow  him  and  why  he 
was  doing  it,  was  properly  excluded  as  immate- 
rial to  the  issues. 

[Ed.  Note,— For  other  cases,  see  Wills,  Cent. 
Dig.  88  HI,  112,  120-130;  Dec.  Dig.FB3.«] 

15.  WiLLa  (8  53*)— Contests—Test AMENTABT 
Capacitt— ADMiBSiBn.rrT  or  Evidence. 

In  such  contest,  the  statement  of  a  deceas- 
ed Son  of  tbe  testatrix,  while  reading  a  letter 
from  the  testatrix  relative  to  the  coming  mar- 
riage of  his  daughter,  the  contestant,  was  prop- 
erly excluded  as  immaterial  to  the  issues. 
^fEd.  Note.— For  other  casM,  see  WUls,  Cent. 
Dig.  U  111,  112,  120-180;  bee.  Dig.  8  B3.*] 

Appeal  from  Superior  Court,  New  Haven 
County ;  William  L.  Bennett,  Judge. 

Proceeding  to  prove  the  will  of  Mary  A. 
F.  Hotdiklss,  deceased.  From  a  Judgment 
sostalnlng  the  will,  Louise  T.  Goodno  ap- 
petls.  AiBmied. 

The  flfteentlt  to  twentieth  requests  men- 
tioned In  the  opinioii  told  the  jury  that  Yale 
UniverBity  was  a  testamentary  trustee  un- 
der the  win  for  the  benefit  of  Us  professors, 
instructors,  or  lectarers  teacbii«  cwtaln  sub- 


jects by  adding  to  and  IwmwBlng  thdr  sala- 
ries or  convoiBaaoii;  tbat  if  tiiese  objects 
ot  her  bounty  were  strangers  to  the  testa- 
trix, and  ttte  sabjeds  mentkmed  were  sub- 
jects tn  wbifdi  8ha  aM>6ared  to  have  no  in- 
terest, the  burden  of  proof  was  upon  the 
ben^daries,  under  tliat  iworlslon  ot  tSie 
will,  to  show  a  reasonable  explanation  tor 
her  acti4»i ;  that  to  explain  bar  act  in  mak- 
ing this  gift  to  tbe  exdnalon  of  a  natural 
object  of  her  biranty,  some  evidence  showing 
b&t  famUlarlty  and  Interest  in  snch  sabjeets, 
ot  the  salaries  of  muSi  jwotessors,  ete.,  was 
necessary ;  that  ber  firlend^lp  for,  and  con- 
nection witti  members  oi  the  faculty  of  sudi 
unlveteity,  or  ber  Interest  In  college  affalxu 
generally,  was  not  of  itself  sufficient,  unless 
these  college  officials  were  etumected  with 
the  subject-matter  of  her  bequest,  or  unless 
she  dlq;>layed  to  them  SMoe  interest  In  sucb 
subjects,  or  the  salaries  of  sucb  pRtfessors, 
eto.;  Oiat  an  intelligent  persoA  In  making 
a  will  would  presumptive.  If  under  no  con- 
straint or  undue  Influo^  act  fairly  and  not 
make  gross  inequalities  of  dlsimsltion  with- 
out cause  or  reason;  that  if  a  will  be  un- 
fair, unjust,  or  partial  in  a  large  degree,  or 
there  be  gross  inequalities  of  gifts  to  those 
in  the  same  relation  without  reason,  such 
fbcts  should  be  considered  In  determining 
the  question  of  undue  Influence ;  and  that  If 
a  testator  disposed  of  bis  proper^  to  entire 
strangers  to  the  exclusion  of  Intimate  friends 
or'  relations,  it  struck  the  common  sense  of 
all  men  as  unnatural,  and  not  believed  to 
be  the  free  and  voluntary  act  of  a  sound 
mind,  without  a  fall  and  clear  explanation 
of  it 

Prentice  W.  Chase  and  A.  Heaton  Robert- 
son, both  of  New  Haven,  ;£or  iwipdlant 
George  D.  Watrous  and  niomaa  H.  Steele, 
both  <^  New  Harai,  for  appellee  Hotxdiklss, 
executrix.  Henry  Stoddard  and  John  W. 
Bristol,  both  of  New  Havoi,  for  appellee 
Tale  UniTeraity. 

THAYER,  7.  [1]  AU  the  evidence  In  tbis 
case  baa  beesa  nuUle  a  part  ot  tbe  record  on 
appeal,  pursuant  to  Qenoal  Statutes,  1  797, 
and  we  are  asked  to  correct  the  findtog 
which  was  flled  bj  the  trial  judg&  Tbe  ap- 
pellees object  to  any  correctloitt  hetng  made, 
both  because  the  record  properly  presents 
the  taeta  and  mllngB  necessary  to  a  pnqter 
coQsidaratitui  of  tiie  questlMis  raiaed  by  the 
appeal  and  because  the  request  for  the  find- 
ing did  not  contain  a  stotem^t  of  tbe  qoea- 
ticms  ot  law  desired  to  be  raised  as  required 
by  General  Statutes,  8  793,  and  by  tbe  rules 
of  tbis  court,  section  17.  Rules  of  the  Su- 
preme Court  (Practice  Book,  p.  271).  The  re- 
quirements of  the  statute  and  rule  referred 
to  were  entirely  ignored  in  the  ai^tellant's 
request  for  a  finding.  In  Clark's  Applica- 
tion, 79  Conn.  130,  64  Atl.  12,  we  i^ke  of 
the  beneficial  purpose  sought  to  be  acoom- 
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pushed  b7  the  statute  and  the  dlsadTantages 
zeaultbig  finm  noncomplianoe  with  Its  re- 
Qulrements,  saying  that  the  statute  **ongbt 
to  be  enforced  not  only  in  Its  tetter  but  In 
sEdrit;"  and  that  it  is  the  Plain  duty  of 
courts  to  give  their  support  to  the  attempt 
which  has  been  made  by  the  statute  to  pre- 
veot  the  results  enumerated.  The  trial 
judge,  notwithstanding,  has  flled  a  finding 
which  Is  before  ns,  and  If  It  Is  not  correct, 
It  should  be  corrected  if  the  case  is  to  be 
considered  by  ns.  We  have  examined  the 
entire  record,  and  it  appmrs  to  ns  that  the 
finding  of  the  trial  jndffe  properly  presents 
the  facts  and  rulings ;  therefore  none  of  the 
su^ested  correcttoiw  in  the  finding  have 
been  made. 

■The  appellant  is  the  only  child  of  Nathan- 
iel S.  Hotchklss.  the  eldest  son  of  flie  testa- 
trix, who  predeceased  her.  The  appellee 
Marie  O.  Hoteblriss  la  the  daughter  of  the 
testatrix.  These  two  are  the  sole  heirs  at 
law  of  the  testatrix,  another  son,  William 
H.  Hotchklss,  having  died  childless  after  thr 
death  of  his  brother  and  before  the  death  of 
the  testatrix. 

The  appellant  upon  the  trial  in  the  su- 
perior court  claimed  that  the  testatrix  was 
not  of  sound  mind  and  was  Incapable  of 
making  a  will,  and  that  she  was  Induced  to 
make  the  will  and  codicils  in  question  by  the 
undue  Influence  of  her  danehter,  Marie  O. 
Hotchklss,  and  certain  professors  and  offi- 
cers of  Yale  Unlrerslty.  In  support  o^  these 
claims  and  as  showing  that  the  dlRposltlon 
of  the  property  made  by  the  will  was  not 
such  as  the  testatrix,  if  sane  and  not  un- 
duly Influenced,  would  naturally  have  made, 
the  appellant  offered  evidence  to  prove  the 
source  from  which  and  the  drcnmstances 
under  which  the  testatrix  acquired  the  bulk 
of  her  property.  This  evidence  tended  to 
show  the  following  facts:  The  husband  of 
the  testatrix,  Henry  O.  HotchMes,  died  on 
December  4,  1883,  leaving  two  sons  and  one 
daughter,  children  of  the  testatrix,  as  his 
only  heirs  at  law  and  an  estate  which  was 
lnv«itoried  at  more  than  $265,000.  A  paper 
in  the  form  of  a  will,  but  unsigned  and  un- 
execnted,  was  found  among  his  papers, 
wherein  a  legacy  of  $10,000  was  given  to 
ea<A  of  the  two  sons,  a  legacy  of  $16,000  to 
the  daughter,  and  the  rest  ot  the  estate  was 
given  to  the  widow.  On  January  9,  1S84, 
admlnlstiatton  on  bis  estate  was  granted  to 
the  widow  by  the  probate  court,  and  on  the 
same  day  she  and  the  three  diildren,  the 
youngest  of  whom  was  then  about  33  years 
of  age,  entered  into  a  written  agreement  that 
when  the  estate  was  ready  for  distribution 
they  would  divide  the  same  between  them- 
selves in  the  manner  and  in  the  proportion 
indicated  in  the  Instrument  purporting  to  be 
the  unsigned  will  of  Mr.  Hotchklss,  which 
was  annexed  to  and  made  part  of  the  agree- 
ment. This  agreement,  omitting  the  unsign- 
ed will,  reads  as  follows: 


"Whereas  Henry  O.  Hotchklss  late  of  New 
Haven,  Connecticut,  deceased,  left  an  instru- 
ment purporting  to  be  his  last  will  and  testa- 
ment, but  said  instroment  was  not  signed  and 
executed  by  him  as  a  will;  and  whereas  we, 
Mary  A.  F.  Hotchkiss.  the  widow,  and  Nathan- 
iel S.  Hotchkiss,  William  H.  Hotchkisa  and 
Marie  O.  Hotchkiss,  the  three  and  only  children 
of  said  Henry  O.  Hotchkisfl,  deceased,  beine  the 
only  persons  interested  in  said  estate  of  Henry 
O.  Hotchkiss,  and  believiDf?  that  said  onexecut- 
ed  will  discloses  the  real  intention  of  said  deceas- 
ed, as  to  the  disposition  of  bis  property,  and 
we  being  desirous  of  carrying  that  intention  in- 
to full  effect:  Therefore  we  hare  entered  into 
the  following  mutual  agreement:  We  do  each 
hereby  mutually  agree  in  coneideratioiui  of  the 
promises  and  agreements  of  the  other  parties 
to  this  InstrumeBt,  that  when  the  estate  of 
said  Henry  O.  Hntchkias  Is  ready  for  distribu- 
tion that  we  will  divide  the  same  between  our- 
selves in  the  manner  and  In  the  proportion  in- 
dicated in  said  iustrument  purportioE:  to  be 
the  unexecuted  will  of  said  deceased,  which  in- 
strument is  hereto  annexed  and  made  part  of 
this  agreement.  And  we,  the  said  Nathaniel  S. 
Hotchklss,  William  H.  Hotchkiss  and  Marie  O. 
Hotchkiss,  the  children  of  said  deceased,  for  the 
consideration  aforesaid,  do  hereby  hnrsain,  sell 
and  convey  to  our  mother  said  Mary  A.  F- 
Hotchkiss,  her  heirs  and  assigns,  all  our  inter- 
est in  the  estate  of  Henry  O.  Hotchkiss  deceas- 
ed, both  real  and  personal  estate,  except  said 
sum  of  thtrty-flve  thousand  doHara  mentioned 
In  said  instrument  purporting  to  be  a  will  which 
sum  of  thirty-five  thousand  dollars  we  reserve 
to  ourselves,  in  the  sums  and  propiirtion  named 
In  snid  instrument.  And  T,  the  said  Mary  A. 
F.  Hotchkiss,  in  consideration  of  the  agree- 
ments and  conveyances  of  my  said  three  chil- 
dren above  named,  to  me,  do  hereby  agree  to 
transfer  to  my  said  three  children  from  said 
estate  the  sum  of  thirty-five  thousand  dollars, 
as  follows,  viz.,  to  said  Nathaniel  S.  Hotchkiss 
ten  thousand  dollars,  to  said  William  H.  Hotch- 
kiss ten  thousand  dollars  and  to  said  Marie  O. 
Hotchklss  fifteen  thousand  dollars,  snch  trans- 
fer of  said  sums  to  my  said  children  from 
said  estate  to  be  made  as  soon  as  said  estate 
is  ready  for  distribution;  And  we,  the  said  par- 
ties to  this  instrument,  do  hereby  mutuially 
agree  each  with  the  other,  for  the  considera- 
tion aforesaid,  that  we  will  execute,  each  to 
the  other,  such  other  instrnments  of  conveyance 
as  may  be  deemed  necessary  either  bt  law  or 
equity  to  carry  this  agreement  Into  full  effect, 
and  we  do  hereby  bind  ourselves,  our  respective 
heirs,  executors  and  administrators  to  the  full 
and  complete  performance  of  this  agreement.** 

The  probate  record  which  was  fald  In  evi- 
dence by  the  appellant  shows  that  the  final 
account  of  Mrs.  Hotchklss  as  administratrix 
was  filed  on  July  30,  1884;  that  there  re- 
mained in  her  hands  for  distribution  $!ST,- 
000  in  real  and  $213,T12.T7  In  personal  es- 
tate; that  the  account  was  accepted  and 
an  order  was  entered,  which  reads: 

"Ordered  that  said  estate  be  distributed  among 
the  widow  and  heirs  of  the  deceased  according 
to  law.  This  court  appoints  •  •  «  esquires, 
disinterested  persons  who,  being  first  duly  sworn, 
shall  distribute  the  same  according  to  law  and 
return  make  to  this  court" 

The  mutual  agreement  between  the  widow 
and  children  Is  recorded  as  a  part  of  the 
record  pertaining  to  Mr.  Hotchkiss*  estate. 
The  appellant  claimed  and  offered  evidence 
to  prove  that  on  April  3,  1884,  Mrs.  Hotch- 
klss advanced  to  the  oldest  son  Nathaniel  the 
sum  of  $10,000,  being  the  amount  reserved 
to  him  under  the  mntaal  agreement;  and  that 
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some  time  In  January,  18S5,  Mrs.  Hotcbklss, 
as  administratrix,  paid  to  the  other  son, 
William,  and  to  the  daughter.  Marie,  the 
sums  reserved  to  them,  reflectively.  By  the 
agreement,  and  that  subsequently  she  trans- 
ferred to  herself  the  balance  of  the  personal 
estate  without  other  authority  from  l^er 
diildren  to  do  so  than  the  mutual  afcreement 
of  January.  1884.  In  July,  1884,  the  chil- 
dren united  In  a  quitclaim  deed  to  their 
mother  of  their  interests  In  the  real  estate 
left  by  their  ftither,  and  15  years  later,  when 
she  was  about  to  sell  a  portion  of  the  real 
estate,  they  united  in  a  warranty  deed  to  her 
of  all  the  real  estate  1^  by  their  father  sub- 
ject to  her  dower  rights  tfaer^n. 

The  appeUant'8  third  request  to  charge 
was,  in  substance,  that  if  the  Jury  should  find 
that  in  some  manner  the  shares  of  the  (Chil- 
dren In  the  real  and  personal  estate  left  by 
their  fitther  was  placed  by  them  in  their 
mother's  hands  for  her  own  use,  that  fact 
should  be  considered  by  them  as  bearing  upon 
the  natural  or  mmatural  dlsposlUon  whtcb 
the  testatrix  had  made  of  her  property. 

The  fourth  request  was,  in  substance,  that 
If  the  jury  should  find  that  the  shares  of  the 
diOdren  In  ftitit  father's  estate  were  not 
placed  in  tiielr  mother's  hands  for  her  own 
use  but  that  she  believed  at  the  time  of  mak- 
ing her  will  that  the  property  of  which  she 
was  making  disposition  Included  all  of  the 
estate  of  Henry  O.  HotchklBS  in  her  possession 
with  Us  accumulations,  these  facts  were  to  be 
considered  by  tta^  bi  determining  whether 
she  had  capad^  at  that  time,  to  know  and 
comprehend  the  nature  and  condition  of  the 
property  of  which  she  was  attempting  to 
moke  disposition  tqr  wHI. 

The  fifth  request  was  that  there  Is  a  pre- 
samptlon  of  law  that  a  testator  wishes  his 
children  to  participate  In  Ills  estate,  and  If 
the  Jaiy  should  find  that  the  property  of 
which  the  testatrix  died  possessed,  and  which 
abe  intmded  to  dl^ose  at  by  het  will,  came 
to  her  from  ber  children,  snch  fact  would  em- 
Xduidse  the  presumption,  parttcalarly  If 
the  jnry  should  find  that  no  consideration 
was  giTm  them  1^  their  mother  for  the  re- 
linqnlshmmt  of  th^r  r^hts  to  such  property 
under  the  statute. 

[2,3]  These  requests  all  assume  that  it 
was  for  the  Jury  to  determine  what  was  the 
effect  of  the  mutual  agreement  and  proceed- 
ings in  the  probate  court  as  disclosed  by  the 
record  in  Cbe  matter  of  Henry  O.  Hotdiklss* 
estate.  Upon  the  same  assomptlCHi,  vhen  the 
appellee  Marie  O.  HotcbkiBS  was  called  to 
IdentiQr  the  checks  and  leoeipts  given  for  the 
payments  to  herself  and  her  brother  William 
of  the  amounts  resarved  to  them  in  the  mn- 
taal  agreement,  she  was  asked  by  the  appel- 
lant's counsel  on  cross-examination  as  to  the 
intentions  of  the  inrtles  to  the  mutual  agree- 
ment wnen  they  signed  it  The  court's  ex* 
clusiou  of  Oils  testimony,  its  refusal  to  charge 
thd  requests  above  mentioned,  and  Its  charge 
as  slven  relative  to  the  same  subject-matter 


are  auigned  for  error,  and  these  assignments 
may  properly  be  considered  together.  The 
evidence  referred  to  was  pnwerly  exidnded. 
It  was  not  germane  to  the  examination,  in 
chief,  and  so  was  not  proper  cross-examina- 
tion. Furthermore,  the  intention  of  the  par- 
ties was  to  be  sought  in  the  agreement  itself, 
and  could  not  be  proved  by  parol  testimony. 
This  is  the  general  rule.  There  Is  no  ambi- 
guity in  the  instrument  In  question,  but  the 
intention  of  the  parties  is  therein  expressed 
with  unusual  clearness. 

[4]  The  third  request  was  properly  refused. 
So  ftir  as  the  finding  shows,  when  the  heirs 
at  law  placed  their  shares  in  their  mother's 
bauds,  they  did  so  pursuant  to  the  mutual 
agreement  The  construction  of  that  agree- 
ment. If  la  issue,  Is  for  the  court  and  not 
for  ttie  Jury.  Had  the  request  beoi  com- 
plied with  the  jury  could  only  have  under- 
stood that  the  construction  of  the  agreement 
was  a  question  for  them. 

[I]  For  similar  reasons  the  fourth  request 
was  properly  refused.  If  It  means  tliat,'  U 
the  testatrix  believed  that  her  prw^rty  cihi- 
Blsted  of  that  wMch  she  rec^ved  from  her 
husband's  estate  through  the  probato  proceed- 
ings, including  the  mutual  agreement  for  a 
division  thereof,  and  the  Jury  should  find 
that  it  was  so  held  by  ber,  this  should  be 
considered  by  them  in  determlDlng  her  capac- 
ity to  make  a  will,  the  request  was  covered 
by  the  charge  as  given.  But  it  is  stated  In 
the  appellant's  brief  that  this  request  was 
predicated  upon  the  appellant's  construction 
of  the  mutual  agreement,  namely,  that  it 
was  Intended  by  the  parties  to  give  the  tes- 
tatrix a  life  use  only  In  the  children's  shares 
of  their  father's  estate,  and  that  at  her 
death  It  should  come  back  to  them.  The  con- 
fessed purpose  of  the  request  was  to  have  the 
Jury  told  that,  if  the  testatrix  did  not  place 
the  same  construction  upon  the  mutual  agree- 
ment and  probate  proc-eedings  which  the  Jury 
did,  they  could  consider  that  as  bearing  upon 
her  capacity  to  comprehmd  the  nature  and 
condition  of  her  property.  The  request  as 
construed  by  the  appellant's  counsel  was  ob- 
Jectlonable  for  the  same  reasons  stated  with 
respect  to  the  third  request,  and  for  others 
also. 

[8]  The  finding  does  not  show  that  there 
was  any  evidence  to  support  such  a  finding  as 
is  suggested  In  the  fifth  request,  and  It  was 
for  that  reaatm  projwrly  refused. 

[7}  The  appellant's  objeettra  to  the  charge 
ution  this  branch  of  the  case  is  ttiat  it  did  not 
fully  present  her  claims  to  the  Jury,  that  It 
Instructed  the  Jury  that  the  testatrix  acqulr* 
ed  title  to  the  property  received  from  ber 
husband's  estate  throng  the  family  agree- 
ment, and  that  they  need  not  ccmslder  the 
daim  of  the  appellant  that  the  property  of 
the  testatrix  mentioned  in  the  Inventory  was 
subject  to  scMue  daim  by  the  husband's  es- 
tate, because  that  estete  had  never  been  le- 
gally distributed.   There  was  no  necessity 
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for  a  statement  to  tbe  Jury  of  all  the  sub- 
ordinate claims  of  the  appellant.  The  main 
question  settled  tbe  others.  The  court,  while 
neglecting  to  construe  tbe  family  or  mutual 
agreement,  told  tbe  jury  that  they  should 
consider  the  estate  inventoried  as  belon^ng 
to  the  testatrix  as  tbe  property  which  she 
was  presumed  to  intend  to  dispose  of  by  her 
will,  that  tbe  question  whether  the  husband's 
estate  bad  any  claim  against  it  was  not  an 
Issue  before  them,  but  that  they  were  to  con- 
sider tbe  circumstances  under  which  she  re- 
ceived it,  and  that  it  was  in  evidence  before 
them  that  a  portion  of  it  came  to  her  from 
her  children  and  from  her  husband's  estate, 
and  that  these  were  proper  matters  to  be  con- 
sidered by  them  as  bearing  upon  the  natural 
or  unnatural  character  of  the  dispositions 
which  she  made.  The  court  did  not  pass 
upon  the  legality  of  tbe  testatrix's  title. 
That  was  not  In  Issue.  Tbe  question  was  aa 
to  the  validity  of  her  will,  and  this  the  Jury 
were  told.  The  effect  of  the  charge  was  that 
as  to  this  case  tbe  jury  were  to  consider  that 
tbe  estate  which  she  had  possessed  and  used 
and  treated  as  her  own  for  more  than  30 
years  after  It  had  been  transferred  to  her 
by  her  children  and  the  administratrix  of 
her  husband's  estate  was  to  be  presumed  by 
them  to  be  the  property  which  she  intended 
to  dispose  of  by  tbe  will.  The  fact  that  she 
had  received  it  in  part  from  her  children  was, 
as  tbe  jury  were  told,  a  proper  subject  to  be 
considered  by  them.  The  circumstances 
might  be  such  that  it  would,  in  such  case, 
be  unnatural  not  to  restore  tbe  pri^rty  at 
her  death.  It  might  be  that  circumstances 
were  such  that  it  would  be  unnatural  to  re- 
member tbein  at  all  In  the  will.  But  attack- 
ing her  title  to  the  property  held  by  heif 
for  30  years,  as  the  appellant's  own  testimony 
showed,  was  not  a  proper  way  to  attack  her 
testamentary  capacity.  Whether  tbe  husband's 
estate  was  properly  distributed  was  not  a 
question  before  the  court,  and  the  instruction 
that  the  jury  were  not  to  consider  the  appel- 
lant's claim  that  his  estate  bad  a  claim  upon 
tbe  property  of  the  testatrix  was  correct. 
The  other  assignments  of  error  as  to  this 
branch  of  the  case  have  not  been  pursued  In 
the  brief,  and  we  find  no  error  in  tbe  charge 
relating  thereto. 

[6]  The  eleventh,  twelfth,  thirtemtb,  and 
fourteenth  requests  to  charge  were  properly 
refused.  The  eleventh  request  called  for  an 
instruction  that  when  It  appears  that  a  nat- 
ural object  of  the  testator's  bounty  has  been 
excluded  from  participation  under  the  will, 
or  when  a  stranger  to  the  testator  baa  been 
remembered  to  the  exclusion  of  the  natural 
object,  or  when  one  of  the  baieflclarle8.ua- 
der  the  trUl  has  occupied  during  the  lifetime 
of  the  testator  a  position  of  trust  and  con- 
fidence toward  him,  th^  the  contestant  has 
satisfled  the  harden  of  proof  of  undue  In- 
fluence Imposed  upon  blm  In  the  flrat  Instance. 
The  rale  la  that  the  contestant  oC  a  will  upon 
tbe  ground  of  undue  influenoe  has  the  burden 


of  proving  the  undue  influence.  But  the  bur> 
den  is  shifted  when  It  appears  that  a  stran- 
ger holding  toward  tbe  testator  a  relation 
of  confidence  and  trust  is  a  principal  bene- 
ficiary under  the  will  and  natural  objects  of 
the  testator's  bounty  are  excluded.  This 
shifting  of  the  burden  of  proof  in  such  a  case 
is  an  exception  to  the  general  rule  that  the 
contestant  has  the  burden  of  proving  the 
undue  Influence  alleged.  We  have  said  that 
this  exception  is  not  to  be  extended  beyond 
the  limits  placed  upon  it  by  Its  recognition, 
and  that  the  fact  that  it  appears  that  a  con- 
fidential relationship  existed  between  tbe 
beneficiary  and  the  testator  does  not  shift 
the  burden  of  proof  when  tbe  beneficiary  is 
a  child  of  the  testator.  Lockwood  t.  Lock- 
wood,  80  Conn.  CIS,  522,  69  AU.  8;  Dale's 
Appeal.  57  Conn.  127, 144. 17  AtL  757;  HUls  v. 
Hart,  88  Conn.  304,  396,  91  Aa  257.  Under 
the  eleventh  request  and  the  other  three 
enumerated  the  burden  of  disproving  the  ap- 
X>ellant's  allegation  of  undue  influence  would 
have  been  shifted  upon  the  appellee,  who  was 
a  daughter  of  the  testatrix  and  during  her 
life  lived  with  her  in  relations  of  confidence 
and  trust  These  requests  did  not  correctly 
state  the  law,  and  were  properly  refused. 

[9]  The  court  properly  charged  the  jury 
in  that  portl<m  of  tbe  charge  referred  to  In 
the  thirty-sixth  assignment  of  error  that  tbe 
companionship  and  relations  of  confidence 
and  trust  existing  between -the  testatrix  and 
the  appellee  showed  opportunity  for  undue 
influence,  but  that  tbe  appelant  must  go  fur- 
ther and  show  that  the  importunity  had  been 
abused.  This  placed  tbe  burden  of  proving 
the  undue  influence  alleged  upon  the  appel- 
lant, where  it  belonged,  and  left  it  to  the  jury 
to  determine  from  the  tacts  and  inferences 
whether  undue  Influence  by  Miss  Hotchklss 
.produced  the  will. 

[tl]  TbB  fifteenth,  slxteoitb,  aeventeenth, 
el^teenth,  nlneteentb,  and  twmtiieth  requests 
are  based  upon  tbe  same  mlscooceptlon  ct 
tbe  law  which  was  the  foundation  of  the 
eleventh  request,  namely,  that  If  it  Is  shown 
that  a  beneflciary  under  a  will  Is  a  stranger 
to  tbe  testator,  the  bnrden  is  diifted  to  him 
to  prove  that  the  bequest  was  not  obtained 
by  fraud  or  undue  Influence.  The  .facts  re- 
ferred to  in  these  requests  as  placing  upon 
tbe  appellees  the  burden  of  showing  that  the 
will  was  not  the  product  of  undue  influence 
were  merely  facts  from  which  the  Jury  oiight 
be  asked  to  find  as  Inferences  of  fact  that 
the  win  was  tbe  product  of  an  unsound  mind 
or  of  undue  influence. 

[11]  The  thirty-eighth  assignment  of  error 
excepts  to  a  portion  of  the  charge  relating  to 
the  claim  made  in  the 'reasons  of  appeal  and, 
we  assume.  In  the  argument,  that  certain 
profeasoEB  of  Tale  University  had  procured 
tbe  will  by  undue  influence.  Tbe  finding 
does  not  show  that  any  testimony  was  ofTer- 
ed  to  prove  undue  influence  by  the  university 
or  any  or  Its  professors.  The  Judge  In  tbe 
charge  said  to  the  Jury  that,  so  far  as  he  re* 
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cftlled — and  that  th^  wooM  correct  blm  If 
wnmff — Uiere  had  been  no  evidence  Intro- 
duced €t  any  Inducement  by  any  member  or 
any  person  on  bdialf  of  the  nnlreralty.  But 
the  Jury  •  were  then  told  that  ench  influraice 
ml^t  be  used  by  one  not  benefited  by  the 
\rill  or  bluest,  and  that  If  the  appellee, 
Marie  O.  Hotcbktss,  had  nndaly  Influenced 
the  testatrix  to  make  the  bequest  to  Tale 
UnlTersity,  that  would  avoid  the  will.  The 
court,  so  far  as  the  finding  shows,  was  cor- 
rect In  Its  recollection  of  the  evldoice,  and, 
If  not,  the  Jury  were  left  to  their  own  recol- 
lection of  It  The  appellant  was  not  harmed 
by  this  portion  of  the  charge. 

[12]  Several  errors  are  assigned  In  the  ad- 
mission of  testimony.  Many  of  the  rulings 
complained  of  have  not  been  pursued  in  tbe 
oral  argument,  and  are  too  clearly  correct  to 
require  notice.  One  or  two  which  were  press- 
ed In  argument  may  be  noticed.  As  assistant 
clerk  the  probate  court,  John  B.  O'Brien, 
called  by  the  appellant,  had  produced  and 
identified  aU  the  records  of  the  probate  court 
connected  with  the  estate  of  Heniy  O.  Hotch- 
klss,  and  they  were  laid  in  evidence.'  Be  was 
then  asked  if  there  were  no  records  In  tbe 
probate  court  as  to  what  was  done  with  the 
mutual  distribution,  so-called,  by  the  probate 
court — whether  it  was  received  as  a  mutual 
distribution  or  not  It  Is  now  claimed  that 
the  exclusion  of  this  evidence  was  tbe  exclu- 
sion of  a  part  of  the  record.  If  it  was  a 
part  of  the  record,  the  record  was  the  best 
evidence  of  It  and  that  was  already  In  evi- 
dence. If  It  called  for  the  witness'  views  of 
the  purpose  for  which  the  paper  was  re- 
ceived, it  was  inadmissible.  Tbe  evidence 
was  properly  excluded. 

[13-11]  The  appellant  claimed  that  thQ 
testatrix  was  unreasonably  and  Insanely  op- 
posed to  the  Institution  of  marriage.  She 
offered  the  divorced  wife  of  William  H. 
Hotcbklss,  now  dead,  to  testify  to  alleged 
statements  of  the  testatrix,  reported  to  the 
witness  by  her  husband,  to  show  that  the 
testatrix  was  opposed  to  their  marriage  and 
enconri^ed  a  aeparatlim  and  divorce,  and 
also  to  statements  reported  to  have  been 
made  to  her  t^^  the  testatrix  contradictory 
of  statements  previously  made  by  her  as 
tending  to  show  mental  Incapacity,  This  was 
inroperly  excluded  as  mere  hearsay.  The  ap- 
pellant claims  that  she  could  not  otherwise 
prare  these  facts  sought  to  be  proved,  and 
80  there  waa  a  necessity  for  resorting  to 
hearsay  testimony,  tbat  the  dmunstances 
were  such  as  to  cnarantee  the  general  tmst- 
worthlnew  of  the  evidence,  and  that  It  thus 
combined  the  two  principles  which  Wlgmore 
(volume  2,  i  1420)  says  underlie  the  excep- 
tions to  the  hearsay  rule.  The  necessity  may 
be  admitted,  but  the  situation  falls  to  fur- 
nish the  circumstantial  guaranty  of  trust- 
worthlnesa.  Tbe  statements  of  the  husband 
•ooght  to  be  proved  were  made  mai^  years 


ago,  some  of  them  nearly  80.  They  were 
made  by  one  who,  as  the  appellant  claimed 
to  have  proved,  deceived  the  testatrix  In 
contracting  in  Europe  a  secret  marria^  wltb 
a  woman  to  whom  she  was  opposed  and  in 
living  with  bla  wife  for  two  years  in  New 
Haven  before  knowledge  of  the  foct  came  to 
tbe  tratatriz  fnun  othwa.  Ha  later  sepa- 
rated from  his  wife  and  went  Weat  and 
sought  a  divorce  from  her  there.  Stat^ents 
by  stich  a  witness,  made  to  his  wife  at  a 
time  when  be  was  living  separate  from  her, 
that  the  separation  was  paused  by  his  mother, 
if  not  as  likely  to  be  false  as  to  be  true,  were 
given  under  such  circumstances  as  to  call 
for  a  cross-examination  of  the  witness.  /  The 
quef>tlor  asked  Urs.  Elizabeth  Hotcbklss  as 
to  tbe  convermtlon  which  she  bad  with  her 
future  husband  concerning  his  trip  to  Europe 
and  the  arrangements  made  for  her,  to  fol- 
low him,  and  why  he  was  doing  it  was  prop- 
erly excluded  as  Immaterial  to  the  issues 
before  the  Jury.  For  the  same  reasoji  the 
statement  made  by  Mrs.  Goodno's  father, 
Nathaniel  Hotcbklss,^  when  he  was  reading 
a  letter  of  the  testatrix  relating  to  Mrs. 
Goodno's  c<Hnlng  marriage  was  properly  ex- 
cluded. 

No  appeal  from  the  refusal  to  set  aside  the 
verdict  as  against  the  evidence  was  taken 
within  the  time  fixed  by  statute  and  the 
question  of  the  correctness  of  that  ruling  Is 
not  properly  before  us.  Error  has  been  as- 
signed upon  that  ruling,  but  has  not  been 
pursued  In  the  brief  or  arguments  of  tbe  ap- 
pellant's counsel.  There  Is  no  error.  Tbe 
other  Judges  concur. 


CNBILL  V.  CONWAY. 

(Supreme  Court  of  Errors  of  Connecticut  Dec. 
2,  1914.) 

1.  Fraud  ^  13*)— FsAunnLiifT  Bepbbsemta- 

TIONB. 

Where  defendant,  intending  plaintiff  to  rely 
thereoD,  represented  to  hho  tbat  a  lot  measured 

131  feet  on  one  side  and  was  157  feet  deep, 
that  he  had  measured  the  dletances,  and  tbey 
were  accurate,  without  actually  knowing  the 
truth  thereto  and  without  any  reasonable 
ground  for  believing  tbe  truth  of  such  represen- 
tations, which  were  made  from  memory  or  guess, 
and  plaintiff,  relying  thereon,  was  thereby  in- 
duced to  purchase  the  lot  which  in  fact  con- 
tained only  a  little  more  than  half  the  area  rep- 
resented, and  was  worth  less  than  if  as  repre- 
sented, there  was  constructive,  actionable  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  I  48 ;  Dec.  Dig.  |  IS.*] 

2.  FEAUD  (1  22*>— REUAIICB  on  BSPBBSaNTA- 

TION— BoU  N  DARIES. 

In  BHcfa  case  the  fact  that  plaintiff  was 
pointed  out  tbe  boundaries  and  fully  uoder- 
Btood  tbem,  but  did  not  measure  tbem,  although 
he  bad  opportunity  to  do  so,  did  not  bar  bis 
recovery,  since  be  attempted  no  independent  in- 
vestigation, did  not  appreciate  the  distances, 
and,  under  tbe  circumstances  was  not  Iraund  to 
know  the  meaaurements ;  bis  omission  to  make 
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such  measurements  being  the  natural  conse- 
quence of  defendant's  fraudulent  representatiuna. 
_rEd.  Note.— For  other  casea,  tee  Fraud,  Cent. 
Dfc  i  68;  Dec.  Dig.  |  22  •] 

S.  Fraud  ({  11")— Feauddueht  Repbbsenta- 
moN — Kepbesentationb  of  Pact. 

FaLse  representations  to  a  purchaser  as  to 
the  dimensions  of  a  city  lot  are  representations 
of  fact,  which  may  afford  the  foundation  for  an 
action  for  fraudulent  representation. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  I  27;  Dec.  Dig.  {  II.*] 

Appeal  from  Court  of  Common  Pleas,  New 
London  County;  Charles  B.  Waller,  Judge. 

Action  by  John  J.  O'Neill  against  Michael 
Conway  for  damages  for  fraudulent  misrep- 
resentations. Judgment  for  pluintlff,  and  de- 
fendant appeals.    No  error. 

Frank  L.  McGuire,  of  New  London,  and 
John  H.  Barnes,  of  Norwich,  for  appellant 
WUliaib  H.  Shields  and  WilUam  H.  Shields, 
Jr.,  both  of  Norwich,  for  appellee. 

WHEBLBB,  J.  We  hare  examined  the 
evidence,  and  are  of  the  opinion  that  the 
assignments  of  error  bAsed  upon  facts  claim- 
ed to  have  been  found  without  evidence,  and 
upon  claimed  facts  which  the  trial  court  re- 
fused to  find,  are  not  well  taken.  The  action 
Is  brought  to  recover  damages  for  fraudu- 
lent representations  concerning  the  dimen- 
sions of  a  lot  of  laud  sold  the  plaintiff  by 
the  defendant 

[1]  The  essential  facts  of  record  are:  The 
defendant  represented  to  the  plalntltf  that 
his  lot  of  land  measured  on  the  west  or  La- 
fayette street  line  131  feet  in  length  and 
the  same  length  on  the  east  line,  and  meas- 
ured 157  feet  in  depth  on  the  south  and  north 
lines,  and  that  he  had  measured  these  dis- 
tances and  they  were  accnmte.  The  plain- 
tiff was  induced  to  purchase  the  lot  and  ac- 
cept a  deed  for  the  same  and  pay  the 
purchase  price  agreed  upon  because  of  his 
reliance  upon  the  r^resenfeatlons.  Tlie  de- 
fendant made  the  repr^entations  with  the 
lnt«it  that  the  plaintiff  should  rely  upon 
them,  tbe  lot  sold  measured  94.15  feet  on 
the  west  or  Lafayette  street  line,  and  80.5 
fleet  on  the  rear  or  east  boundary  line,  and 
136.3  feet  in  depth  on  the  north  boundary 
line  and  137.8  feet  in  depth  on  the  south 
boundary  Una  The  fot  aa  represented  con- 
tained 21,667  square  feet;  the  lot  in  fact  sold 
contained  11,930.45  square  feet  and  was 
worth  $300  Iras  than  it  would  have  been 
worth  had  It  been  as  represented.  The  de- 
fendant at  the  time  he  made  these  represen- 
tations had  no  actual  knowledge  thereof  or 
any  reasonable  ground  for  believing  them, 
but  based  them  on  memory  and  guess,  and 
had  not  ascertained  the  measurement  be- 
tween the  bounds  as  be  represented  he  had. 
The  defendant  i>ointed  out  the  boundaries 
of  the  lot  to  the  plaintiff  during  the  negotia- 
tion leading  up  to  the  sale,  and  he  fully  under- 
Ktnod  them,  but  did  not  measure  these  dis- 


tances, although  he  had  the  opiwrtunlty  to 
have  done  so.  The  {ilaiotlff  was  unfamiliar 
with  dealing  In  real  estate,  and  with  the 
lengths  and  distances  of  hounds,  and.  had 
had  no  experience  in  measuring  real  estate. 
Aside  from  these  representations  the  defend- 
ant made  no  effort  to  prevent  the  plaintiff 
ascertaining  the  true  measurements. 

[2]  The  only  other  assignment  of  error 
which  requires  consideration  Is  that  the 
statements  as  to  the  distances  between  the 
bounds  did  not  constitute  fraudulent  repre- 
sentations, since  the  plaintiff  knew  the 
bounds  and  had  full  opportunity  to  have 
made  the  measurements.  The  representa- 
tions were  false.  They  were  actionable  if 
made  either  Imowlngly  or  reciilessly,  with 
an  Intent  to  deceive,  or  under  a  belief  in 
their  truth,  for  which  there  was  no  reason- 
able ground,  and  with  intent  to  Induce  the 
plaintiff  to  rely  upon  them  end  loss  result- 
ed to  him  from  such  reliance.  One  wbo  has 
the  b6st  means  of  knowledge  who  Ignorantly 
but  falsely  asserts  the  truth  of  a  fact  in 
order  to. secure  a  benefit  to  himself  Is  guilty 
of  a  fraud.  He  may  not  assert  as  a  fact 
"what  he  does  not  know."  Scholfleld  Gear 
&  Pulley  Co.  T.  ScholflMd,  71  Conn.  1,  19, 
40  Atl.  1046,  106L  The  defendant  owner 
bad  the  best  means  of  knowing  the  true 
measurements  of  his  lot  Without  knowl- 
edge he  recklessly  r^resented  that  the 
measurements  given  by  him  were  as  actually 
made  by  him.  He  made  false  representa- 
tions to  induce  the  plaintiff  to  rely  upon 
them.  TThe  plaintiff  did  rely  upon  tbem  to 
his  loss.  The  case  is  clearly  one  of  cob- 
structive  fraud.  It  matters  not  that  the 
plaintiff  had  the  opportunity  to  hare  made 
these  measurements.  He  did  not  do  so,  nor 
attempt  an  independent  invratigation  or  in- 
spection. He  saw  the  space  between  the 
bounds,  he  did  not  appreciate  the  distances. 
He  relied  upon  those  given  him  1^  the  de- 
fendant Nor  does  bis  knowledge  of  the 
bounds  forbid  his  right  of  action.  He  did 
not  know,  nor  under  Qie  drcumstances  was 
he  bound  to  know,  the  measnrementa  of  the 
lot  His  unfamiliarity  with  lengths  and  dis- 
tances of  bounds  made  it  bodi  easier  for  him 
to  have  been  decetred,  and  more  reasonable 
that  he  should  accept  and  rely  upon  the 
measurements  given  him  by  the  defendant, 
and,  too,  it  tends  to  negative  the  claim  that 
he  ought  to  have  used  his  opportunity  to 
know  what  the  measurements  were.  His 
omission  to  make  these  measurements  was 
a  natural  consequence  of  the  fraudulent  rep- 
r^ntatlons.  The  defendant  may  not  say 
to  the  plaintiff.  You  cannot  recover  although 
yon  believed  the  representations  of  fact 
which  I  made  and  acted  upcm  tb^  to  your 
loss. 

[S]  We  have  held  that  false  r^resentatlons 
to  a  vendee  of  the  acreage  of  laud  are  state- 
ments of  fact,  and  may  constitute  frandulat 
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r^tresoitationB,  even  thongb  the  Tendee 
njight  have  ascertained  their  falsity.  Love- 
Joy  r.  Isbell.  7S  Gonn.  375,  47  AtL  682.  Mas- 
aadrasMta  bol<te  to  the  doctrine  that  false 
rqireaentations  as  to  area  when  the  true 
boundaries  are  pointed  ont  ere  not  actionable 
(Mabardy  et  al.  t.  McHugh  et  al.,  202  Mass. 
148,  88  N.  B.  894,  23  L.  R.  A.  [N.  S.]  487, 
132  Am.  St  484.  16  Ann.  Gas.  500),  but 
the  accepted  doctrine  is  as  we  have  held. 
Boddy  T.  CoooTer.  126  Iowa,  31,  '41.  101  N. 
W.  447 ;  SbeU  v.  Roseman,  165  N.  C  00,  03, 
71  S.  E.  8&  So  too,  representations  as  to  the 
dlmensknis  of  a  dt?  lot  ate  represeatations 
of  fSLCtt  and  may  fumlrii  the  foundation  for 
an  action  for  fraudulent  representations.  Ev- 
ery essential  ^ment  to  support  Budli  an  ac- 
tkm  Is  found  In  this  record. 

There  Is  no  error.  Tbe  other  Judges  con- 
curred. 


ROMA  V.  CLIMAX  CO.  OF  LOWELL. 

(Sopreme  Gourt  of  Errors  oC  Coonecticut.  Dec 
2.  1914.) 

1.  Hasteb  and  Sebvaht  ^  88*)— Mastu'b 
Liability— Pi^OBs  and  Appliahcxb  roB 
Work. 

Where  a  servant  was  using  a  freight  eleva- 
tor for  going  to  his  work  in  a  factory  building, 
by  the  express  or  the  implied  consent  of  the 
master,  it  was  (be  master's  duty  tA  see  that  it 
wag  reasooably  safe  for  such  purpose. 

[Ed.  Note.— For  other  cases,  see  Master  and 
grvaat.  Cent.  Dig.  H  144r-J5l;  Dec  Dig.  H 

2.  Masteb  and  Sebvant  (j  203*) — Aonon  VOB 

1 N  J  UBT — I N8TBDCTJON8. 

In  a  servant's  action  for  injury  while  upon 
a  freight  elevator  used  by  tbe  master's  em- 
ployfe,  wberein  tbe  master  attempted  to  show 
that  stairs  provided  a  way  for  eoiploy^  to 
go  to  and  from  their  work,  that  they  were  for- 
bidden to  ride  upon  the  elevator,  and  where 
plaintiff  daimed  an  implied  license  on  the  mas- 
ter's part  to  use  it,  an  uiitraction  that  if  a  serr- 
SDt  was  using  it  ay  tbe  express  or  implied  con- 
sent of  the  master,  it  was  tlie  master  s  duty  to 
see  that  it  was  reasonably  safe  for  such  purpose 
wai  not  objectionable  as  depriving  plaintiff  oC 
his  right  to  use  it,  and  placing  him  on  the  same 
ground  with  mere  licensees. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  1148-1156,  1158-1160; 
Dec.  Dig.  i  203.*] 

3.  Trial  (S  146*)— Taking  Issux  fbou  Jcbt 
—Evidence. 

A  count,  alleging  injury  in  tbe  course  of 
bis  employment  whUe  in  the  exercise  of  doe 
care,  as  to  which  the  only  evidence  was  that  of 
plaintiff  that  be  got  into  an  elevator  on  the 
second  floor  when  it  was  moving  was  properly 
taken  from  the  jury. 

[Ed.  Note— £\)r  other  cases,  see  Trial,  Cent. 
Dig.  iS  328,  341 ;  Dec.  Dig.  jj  145.*] 

4.  Tbial  (S  101*)— Instbuciions— Mislead- 
ine  InsTBUCTioN. 

Ad  instruction  that  if  an  employ^  had  been 
once  told,  not  to  use  the  elevator,  and  if  there 
was  a  posted  notice  to  that  effect  and  tbe  em- 
ployC  knew  he  was  forbidden  to  use  it,  bis  injury 
vas  entirely  his'  own  fault,  and  tiiat  "If  you  find 
the  facts  as  bo  stated,"  a  verdict  should  be  found 
for  the  defendant,  was  not  misleading,  as  giving 


the  impresBioD  that  tbe  statement  made  embrac^ 
ed  facts  actually  proven. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  420-431,  435;  Dec.  Dig.  {  191.*] 

5.  Tbial  (8  256*)— Action  fob  Injubiks— In- 
STBUCnONS— Sdtficiknct. 

An  instruction  that  if  defendant  furnished 
the  elevator  for  plaintiff's  use,  it  was  his  duty 
to  instruct  plaintiff  how  to  use  it  and  to  warn 
him  of  such  dangers  as  were  not  obvious  or 
known  to  him.  in  the  absence  of  any  retiuested 
charge,  waa  sufficient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  628-641 ;  Dec  Dig.  §  256.*] 

6.  Appeal  ano  Ebbob  (§  lOTQ*)— Fibdinqs— 

SUPPLSUENTABY  FlNOINUa. 

Failure  to  find  on  immaterial  facts  on  an 
appeal  from  tbe  denial  of  a  motion  to  set  aside 
the  verdict  is  harinlesB  error  where  the  tran- 
script contained  all  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  »  4231^233 ;  Dec.  Dig.  S 
1070.*] 

7.  Masteb  ANn  Sebvant  (8  276*)— Action  fob 

InJUEY— SUFFICIENCT  OF  EVIDENCE— NEOLI- 
OENCE. 

Evidence,  In  an  action  for  personal  injury 
while  riding  in  a  freight  elevator  alleged  to  be 
used  by  defendant's  employes  in  going  to  and 
from  their  work,  held  to  warrant  a  verdict  for 
defendant. 

[Ed.  Note- For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |8  850-9B2.  054.  050,  070. 
076;  Dec.  Dig.  §  276.*] 

Appeal  from  !3uperlor  Court,  New  London 
County;  Milton  A  Shumway,  Judge. 

Action  by  Loreto  Roma  against  the  Oii- 
max  Company  of  Low^.  Verdict  for  de- 
fendant, and  plalntUC  appeals.   No  error. 

The  complaint  allied  that  on  the  13th  day 
of  May,  1912,  the  plaintiff  was  an  ItaUeu, 
18  years  of  age,  unable  to  speak  or  read  tbe 
English  language,  wholly  inexperienced  In 
the  use  of  an  elevator,  and  that  the  defmd- 
ant  negligently  failed  to  Instruct  or  warn 
the  plaintiff  of  the  danger  In  undertaking  to 
use  the  elevator.  The  first  count  of  the 
original  complaint  contained  these  averments 
as  to  tbe  nature  and  cause  of  the  accident : 

"On  said  day  the  defendant  corporation  care- 
lessly and  negligently  bad,  kept,  and  maintained 
in  aaid  mill  and  factory  for  the  use  of  the  work- 
men employed  therein,  who  in  tbe  line  of  their 
duty  and  service  were  required  and  compelled 
to  use  tbe  same  in  passing  to  and  from  their 
place  of  employment  a  certain  heavy  freight 
elevator  in  said  mill  and  factory  without  prop- 
erly shielding,  guarding,  or  protecting  the  same 
80  that  it  would  be  reasonably  safe  for  and  to 
tbe  employes  of  the  aaid  defendant  corporation 
who  in  the  line  of  their  duty  were  required  and 
compelled  to  use  the  same.  On  said  13th  day 
of  May,  at  about  1  o'clock  in  the  afternoon,  the 
said  Loreto  Roma  was  at  work  for  and  in  the 
employment  of  the  defendant  corporation  in 
said  miU  and  factory,  and  in  the  line  of  his  duty 
and  service  was  required  and  compelled  to  use 
said  elevator  so  located  in  said  mill  and  factory 
as  aforesaid.  At  the  time  and  place  mentioned 
in  the  preceding  paragraph  the  said  Loreto 
Roma,  w-hile  in  the  exercise  of  ordinary  care  on 
his  part,  was  using  and  attempting  to  use  said 
elevator  being  kept  and  maiutaiued  by  the  de- 
fendant corporation,  as  aforesaid,  without  being 
pro))erly  shielded,  guarded,  or  protected,  it  sud- 
denly jolted  and  started  upward,  thereby  throw- 
ing the  said  Loreto  Roma  to  toe  floor  of  said 
elevator  with  great  force  and  violence,  and  by 
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naBon  of  tM  devator  being  kept  and  main- 
tained withoat  being  properly  shSelded  or  pro- 
tected aa  aforesaid,  and  by  reason  of  said  sod- 
den jolt  and  Qpward  movement  of  said  elevator, 
as  aforesaid,  the  said  plaintiff  was  thrown  and 
caught  between  said  elevator  floor  and  the  floor 
above  with  great  force  and  violence." 

Tbls  complaint  was  amended  by  adding  a 
second  connt  This  count  was  the  same  as 
the  first  count,  exciting  an  to  a  portion  of 
iwragraph  4,  which  avers  that: 

"At  the  time  and  place  mentioned  in  the  pre- 
ceding paragraph  the  said  Loreto  Roma,  while 
In  the  exercise  of  ordinary  care  on  bis  part,  was 
using  and  atteoHfting  to  use  said  elevator,  and 
while  so  engaged,  on  account  and  by  reason  of 
the  said  elevator  being  kept  and '  maintained  by 
the  defendant  corporation  as  aforesaid,  and  safe- 
guarded so  as  to  make  it,  the  said  elevator,  rea- 
sonably safe,  the  said  Loreto  Roma,  in  the  line 
of  big  duty,  and  in  the  course  of  his  employ- 
ment and  in  the  exercise  of  all  due  care,  step- 
ped, entered,  and  climbed  into  the  said  eleva- 
tor in  order  to  go  to  the  place  of  his  employ- 
ment on  the  top  floor  of  the  mill  building,  and 
while  said  Roma  was  on  said  elevator  as  it  was 
moving  upward  he,  the  said  Roma,  was  caught, 

E Inched,  and  bruised  with  great  force  and  vio- 
:nce  between  the  floor  of  said  elevator  and  the 
mill  floor  above." 

Charles  W.  Conwtock  and  Lee  R.  Robbina, 
both  of  Norwich,  for  appellant.  ChriBttHPber 
L.  Avery,  of  New  London,  toe  apj>ellea 

RORABACK,  J.  (after  stating  the  facts 
as  above).  [1]  The  action  of  the  court,  In 
its  charge  to  the  jury,  In  denying  a  motion 
to  set  aside  the  verdict  as  against  the  evi- 
dence, in  finding  certain  tacts  set  forth  In 
the  finding,  and  in  refusing  to  find  other 
facts  as  requested  was  assigned  as  error  by 
the  plaintifT.  The  Jury  were  fully  and  cor- 
rectly Instructed  at  one  point  In  the  charge 
as  to  the  master's  liability  tor  an  Injury  to 
his  servant  when  sustained  In  the  course  of 
Ms  employment  In  another  passage  of  the 
charge  which  related  to  the  plaintiff  using 
the  elevator  by  the  express  or  implied  per- 
mission of  the  det^idant,  Che  J1117  were  istr 
structed  that: 

"If  be  was  using  it  by  the  express  or  implied 
permission  of  the  master  for  tbe  purpose  of  go- 
ing to  his  work,  it  was  then  the  master*!  duty 
to  see  that  it  was  reasonably  safe  for  the  pur^ 
poses  of  an  elevator.  Now  express  permission, 
you  will  understand,  would  be  a  statement  by 
the  master,  or  by  some  person  in  authority,  to 
tbe  employes  to  use  the  elevator.  An  implied 
permission  may  be  found  by  you  to  use  tbe  ele- 
vator if  Che  elevator  was  habitually  used  by 
the  employes  in  going  to  tiie  third  floor,  witti 
the  knowledge  on  the  part  of  the  defendant  that 
it  was  so  used,  and  uie  defendant  made  no  ob- 
jection or  prohibition  of  ita  use." 

[2]  The  Jury  were  thus  correctly  Instmcted 
as  to  the  princlpleB  of  law  applicable  to  this 
subject.  But  the  plalntUt  contends  that 
these  lnstructl(ni8  deprived  him  of  his  right 
to  go  to  bis  work  by  tbe  elevator  and  placed 
him  in  the  same  category  with  mere  li- 
censees, with  whom  no  rontract  of  service 
edsted,  besides  depriving  blm  of  the  protec- 
tion the  law  provides.  The  place  where  the 
accident  occurred  was  a  large,  brlcfc,  factory 
building  at  Hontvllle.  There  were  three 
floors  to  tbe  building.  The  Climax  Gompauy 


occupied  the  third,  or  top,  floor.  At  the  time 
of  the  accident  there  were  two  flints  of 
stairs  leading  to  the  floor  occupied  by  the 
defendant  company.  There  were  also  two 
freight  elerat(H%  The  defendant  offered  evi- 
dence to  show  that  the  way  provided  for 
the  emirioyes  to  go  up  and  down  to  their 
work  was  by  the  stairways;  the  onployte 
were  forbidden  to  ride  npMi  the  elevators; 
that  there  was  a  sign  upon  the  elevators  for* 
bidding  the  employes  to  ride  upon  them,  and 
that  the  plaintiff  had  been  warned  personally 
not  to  ride  upoa  the  elevators.  The  plain- 
tiff denied  that  he  had  been  warned  not  to 
ride  upon  the  elevator,  and  also  offered  evi- 
dence to  prove,  and  claimed  to  have  proven, 
that  the  elevator  had  been  constantly  used 
by  the  mployte  of  the  defendant  in  going 
to  and  from  tbe  third  floor  with  the  knowl- 
edge of  the  defendant,  and  that  an  Implied 
penuisslon  or  license  should  be  found  on 
the  part  of  the  defoidant  for  the  plalutlff  to 
use  the  elevator  in  going  to  and  tram  his 
work.  The  Issue  thus  presented  was  one 
of  the  Imtwrtant  questions  for  the  Jury  to 
determine.  A  charge  should  be  read  in  the 
light  of  tbe  evidence  and  claims  at  the  par- 
ties. When  so  considered  in  the  present  ease 
it  is  plain  that  the  Jury  were  pnpecly  In- 
structed upon  this  branch  ot  the  case. 

[I]  In  paragn^h  4  of  the  first  count  In 
tbe  compilalnt  the  plaintiff  averred  that  he 
was  injured  when  using,  or  attempting  to 
use,  the  elevator;  It  was  suddenly  jolted 
and  8tai*ted  upward,  tlirowing  Roma  to  the 
floor.  In  the  second  coiuit  It  was  alleged 
that  Roma  v,ub  injured  while  he  was  in  the 
line  of  bis  duty  and  In  the  course  of  bis  em- 
ployment, and  in  tbe  exorcise  ot  all  due  care, 
stepped,  entered,  and  (dlmbed  into  the  eleva- 
tor in  order  to  go  to  the  place  of  his  em- 
ployment on  the  top  floor  of  the  mill  build- 
ing. The  only  direct  evidence  upon  this 
subject  was  that  ot  the  plaintiff  who  testi- 
fied that  he  got  onto  the  elevator  on  the  sec- 
ond floor  ot  tbe  building,  when  the  elevator 
was  moving  upward;  that  be  ran  and 
caught  the  elevator  and  jumped  on.  There 
was  no  evidence  to  sustain  the  allegation 
set  forth  in  tbe  first  count  In  the  complaint 
that  the  elevator  suddenly  jolted  and  start- 
ed upward,  thereby  throwing  Roma  to  the 
floor.  Under  these  circumstances,  in  the 
absence  ot  any  request  to  charge,  the  court 
was  fully  warranted  In  Instructing  the  Jury 
that: 

"I  do  not  understand  that  any  claim  la  made 
before  you  that  the  plaintiff  can  recover  .on  the 
first  count.  And  ther^re  It'is  the  second  count 
to  which  I  direct  your  attention." 

[4]  The  Jury  were  correctly  Instructed  at 
one  point  in  the  chai^  that: 

"On  the  other  band,  it  is  insisted  ot  the  part 
of  the  defendant  that  this  plaintiff  had  been,  at 
least  upon  one  occasion,  directly  told  not  to  use 
the  elevator  in  going  to  or  from  bis  work ;  that 
there  was  a  notice  posted  upon  the  elevator,  or 
a  portion  of  it,  warning  the  operatives  or  em- 
ployte  against  using  it  for  any  puxpose  except 
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canrinr  frelriit;  that  tfia  pUintlff  knew  that 

he  was  forbiaden  to  use  the  elevatoTt  and  that, 
be  haviog  been  warned  and  told  not  to  use  the 
eleTntor.  it  was  entirely  his  own  fault  that  he 
was  injured.  It  is  unneceBsary  for  me  to  state, 
ia  coDDeetion  with  the  rules  of  law  fovemlttf 
the  caw,  (bat  If  yon  0Dd  the  tacts  as  so  stated, 
it  will  be  your  duty  to  find  a  verdict  for  the 
di'fpndant," 

The  jury  could  not  have  been  misled  by 
the  words; 

"If  you  find  the  facts  as  so  stated  it  will  be 
yoor  duty  to  find  a  verdict  for  the  defendant 

Hie  InstructtoDS  just  referred  to,  taken  as 
a  whole,  conid  not  have  given  the  jury  the 
tmprcsslon  that  the  statement  made  embraced 
facts  actually  proven.  It  Is  reasonable  to 
Infer  that  the  jury  mnst  have  understood 
that  the  expression  "tiie  facts  as  so  stated" 
referred  to  the  claims  oft  the  defendant  stat- 
ed in  the  first  paragraph  of  the  instructions 
Just  quoted.  Taken  In  this  way  the  remark 
was  not  erroneous. 

It  is  also  urged  that  the  question  whether 
or  not  the  plaintiff  was  forbidden  to  use  the 
elevator  and  disobeyed  the  orders  of  his 
employers  In  using  It  was  not  directly  raised 
by  the  pleadings.  The  plaintiff  had  the  bur- 
den of  proving  the  affirmative  of  the  allega- 
tions in  his  complaint,  but  the  law  permitted 
the  defendant  by  appropriate  evidence  both 
to  meet  and  overcome  the  plaintifTs  evidence 
in  the  affirmative  and  to  establish  the  nega- 
tive as  true.  To  accomplish  this  the  defend- 
ant was  not  to  be  restricted  to  a  mere  verbal 
denial,  but  he  might  make  that  denial  ef- 
fectual and  conclusive  by  showing  such  a 
state  of  facts  as  would  show,  either  that 
the  affirmative  conld  not  be  true,  or  that  the 
negative  must  be  true.  If  the  plaintiff  had 
been  forbidden  to  use  the  elevator  and  dis- 
obeyed, and  there  was  a  notice  posted  upon 
the  elevator  warning  the  operatives  not  to 
use  It  for  any  purpose  except  carrying  freight, 
tie  could  not  have  been  using  the  elevator 
when  he  was  injured  In  the  performance  of 
his  duty,  and  by  the  orders  and  requirements 
of  the  defendant  See  Morehouse  v.  Remson, 
58  Conn.  392,  395,  396,  22  Atl.  427.  It  Is  ap- 
parent tliat  the  charge  to  the  jury  upon  this 
branch  of  the  case  was  adapted  to  the  evi- 
dences, issues,  and  claims  of  the  parties. 

IS]  The  plaintiff  claims  that  the  Instruc- 
tioDs  of  the  court  contain  errors  of  commis- 
tkm  In  the  charge  as  given,  and  of  omission 
in  falling  to  charge  upon  questions  that  some- 
times arise  In  the  trial  of  cases  of  this  char- 
acter. Of  the  latter  class  none  seem  to  have 
saOicIent  merit  to  warrant  their  discussion, 
except  one  based  upon  the  master's  duty  to 
Instruct  and  warn  his  servants  of  dangers 
and  defects  not  obvioas  or  known  to  the  serv- 
ant. Upon  tUs  point  the  joiy  were  Instruct- 
ed that: 

"If  the  d^endant  furnished  the  elevator  for 
the  plaintiff  to  use,  it  was  bia  duty  to  instruct 
him  how  to  use  it  and  to  wars  him  of  such 
dangers  as  were  not  obvious  or  known  to  the 
vlaiDdff  when  he  was  wing  it.** 


In  the  absence  of  any  request  to  charge, 
the  evidence  and  claims  of  the  parties  did 
not  require  any  further  instructions  upon 
this  point 

There  an  seraral  asslgnmeDts  of  error 
founded  upon  the  finding  at  facts  by  the  trial 
court  by  which,  the  ain>eUant  clalihs,  certain 
facts  wne  fonnd  wltbont  any  evidence.  The 
appellant  also  contmds  that  the  finding 
sliould  be  corrected  by  the  addition  of  otber 
facts  established  by  the  evidence^  Upon  the 
aj^Uaufs  mtMiaii  a  trsuscrlpt  of  the  evi- 
dence is.before  us.  An  examination  of  the 
record  dl^loses  that  the  appellantfs  claim 
that  certain  facts  were  found  without  any 
evidence  to  sui>port  it  is  without  merit 

[8]  Three  separate  claims  are  made  by  the 
plaintiff  that  the  finding  should  be  corrected 
by  the  Inclusion  of  additional  facts  upon  the 
ground  that  tbey  were  established  by  the  evi- 
dence and  are  necessary  to  properly  present 
the  f&cts,  rulings,  and  charge  of  the  court. 
We  fall  to  discover  how  any  one  of  these 
claimed  additions  possesses  Importance  as 
bearing  npon  any  of  the  assigned  errors  other 
than  the  denial  of  the  motion  to  set  aside  the 
verdict  That  being  so,  their  inclusion  In  the 
finding  would  not  be  heU>fal  to  the  plantUE. 
The  transcript  of  the  testimony  Is  before  us, 
and  It  Is  to  that  that  we  look  in  determining 
whether  the  court  erred  in  refusing  to  set 
aside  the  verdict  For  the  purposes  of  the 
appeal  from  the  denial  of  a  motion  to  set 
aside  the  verdict,  a  finding  Is  unnecessary. 
The  transcript  of  testimony  needs  no  supple- 
menting in  that  way.  Summa  v.  Dcrefikla- 
wlcz,  82  Conn.  547,  74  Ati.  90C;  Farrington 
V.  Cheponis,  84  Conn.  1.  78  Atl.  652.  The  ad- 
ditions to  the  finding  as  desired  are  unnec- 
essary, and  the  rights  of  the  plaintiff  are 
fully  protected  without  them. 

[7]  Our  examination  of  the  evidence  satis- 
fies tis  that  the  trial  court  did  not  err  in  de- 
nying the  motion  to  set  aside  the  verdict. 
There  was  evidence  from  which  the  Jury 
could  reasonably  bave  found  that  the  plain- 
tiff was  not  in  the  exercise  of  ordinary  care 
when  he  was  injured,  and  that  this  want  of 
care  contributed  to  his  Injury.  There  was 
evidence  that  the  elevator  In  question  was  for 
,  the  use  of  freight  only,  and  that  a  notloe  was 
posted  upon  It,  forbidding  its  use  except  for 
carrying  freight.  There  was  further  testi- 
mony from  which  the  Jury  could  reasonably 
have  inferred  that  the  plantUE  had  been  per- 
sonally forbiddm  to  ride  upon  the  elevator. 
His  own  testimony  as  to  the  manner  in  which 
he  was  injured  was  as  follows: 

"Everybody  had  gone  out  of  the  factory.  I 
went  out  to  get  a  paper.   After  I  got  the  paper 

I  went  upstairs  and  I  found  the  elevator  run- 
ning,'and  I  jumped  on  it.  And  after  1  jumped 
on  it  my  legs  got  cauglit  on  the  elevator.  And 
after  my  legu  got  caught  on  the  elevator  I  tried 
to  stop  the  elevator,  and  I  did  not  bave  the  time 
because  I  was  about  even  with  the  floor." 
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This,  with  otber  evidence  for  the  defend- 
ant, furnished  HUtfident  warrant  for  the  ver- 
dict rendered,  and  the  motion  to  set  it  aside 
was  properly  overniled. 

There  is  no  error.  In  this  opinion  the  oth- 
er Judges  concurred. 


LANE  T.  UNITED  ELECTRIO  LIGHT  & 

WATER  CO. 

(Supreme  Court  of  Errors  of  Connecticnt  Dec. 
2,  1914.) 

1.  Principal  and  Agent  (i  178*)— Noticb  to 
Agent— Effect. 

Notice  to  or  knowledge  of  an  agent,  while 
acting  within  the  scope  of  his  authority,  and 
in  reference  to  a  matter  over  which  hia  au- 
thority extends,  is  notice  to  or  knowledge  of  the 
principal. 

[Ed.  Note.— For  other  cfises,  see  Principal  and 
Agent,  Cent.  Dip.  SS  G80-C84 ;  Dec.  Dig.  |  178.*I 

2.  PBINOIPaL  AND  AOEKT  (|  178*)— NOTIOl  TO 

A&snT— Bakk. 

Whether  notice  to  an  agent  is  notice  to  his 
principal  does  not  depend  on  the  agent's  rank  or 
title  but  rather  on  the  duties  assigned  to  him 
and  the  authority  and  obligations  connected  with 
such  assignment 

[Ed.  Note.— For  other  cases,  see  Principal  and 
A^t.  Cent.  Dig.  |S  680-684;   Dee.  IdW-  S 

3.  BtECTBicirr  (5  16*)— Eleotbic  Oohpanibs 

— NoTICX  TO  AOENT— AOENT'S  AUTHOHITT. 
Where  defendant  electric  light  company, 
furnishing  electricity  to  light  city  streets,  em- 

Sloyed  R.  to'care  for  the  lamps  while  in  use  I 
iiring  the  niRht,  and  to  receive  and  act  on  com- 1 
plaints  or  information  of  irregularities  with  ref- ' 
erence  to  them,  during  his  tour  of  duty,  he  repre- 
sented defendant  in  the  field  of  attention,  super- 
vision, and  repair,  in  so  far  as  immediate  repair  ' 
was  practicnlMe,  and  hence  bis  knowledge  that ' 
police  officers  of  the  city  -were  accustomed,  when 
they  discovered  a  lamp  to  be  unlighted,  to  take 
bold  of  the  counterweight  or  iron  cable  to  which 
It  was  attached  and  give  the  weight  or  cable  a 
shake,  or  rap  it  with  their  clubs  to  jar  the  lamp 
and  cause  it  to  give  light,  was  admissible  to 
charge  defendant  with  notice  of  the  custom; 
such  information  being  strictly  within  the  line 
of  R.'s  representative  du^. 

{Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  0;  Dec.  Dig.  1 16.*] 

Appeal  from  Superior  Court,  New  Haven 
County ;  WUlIam  H.  WHlianw,  Judge. 

Action  by  John  P.  Luie,  as  administrator 
of  Daniel  J.  fLane,  deceased,  Against  the 
United  Electric  Lii^t  ft  Water  Company,  to 
recover  for  the  wront^  death  of  plaintifTa 
Intestate,  allied  to  tiave  been  caused  by 
defendant's  n^Ugenca  From  a  Judgment 
for  defendant,  plaintiff  appeals:  Rerersed, 
and  new  trial  ordered. 

The  plalntlfTs  Intestate  met  his  death 
while  engaged  in  the  service  of  the  city  of 
Waterbury  as  a  policeman.  His  duties  as 
policeman,  as  defined  by  the  regulatioris,  in- 
cluded the  noting  and  reporting  of  all  street 
lamps  not  lighted  at  the  proper  time,  or  too 
early  extinguished*  or  not  properly  cleaned, 


or  insufficient  in  the  volume  of  llgbt  given 
out. 

The  defendant  was  engaged  in  supplying  Its 
customers  within  the  city  with  electrldty, 
and  in  providing  electric  lighting  for  the  dty 
streets.  In  the  course  of  Its  business  It  main- 
tained a  pole  for  street  lighting  at  the  comer 
of  Cook  and  Grove  streets.  This  pole  was 
equipped  with  an  extension  arm,  by  means 
of  which  the  lamp  was  suspended  over  the 
middle  of  the  street.  Attached  to  the  top  of 
the  lamp  was  an  iron  cable,  which  passed 
over  a  pulley  at  the  outer  end  of  the  exten- 
sion arm,  thence  in  line  with  the  arm  to  the 
pole,  and  thence  over  another  pulley  and 
down  the  side  of  the  pole  to  an  Iron  counter- 
weight at  its  end.  This  counterweight  was 
h«Jd  in  place,  when  the  lamp  was  in  position 
for  use,  by  a  hook*  caught  over  a  bolt  at- 
tached to  the  pole.  When  It  was  desired  to 
lower  the  lamp  to  be  trimmed  or  otherwisp 
attended  to,  this  hook  was  unfastened,  and 
the  weight  rose  as  the  lamp  at  the  other  end 
of  the  cable  descended  to  within  a  few  feet 
from  the  street  level.  When  the  lamp  wa.s 
in  position  for  use,  the  weight  fastened  to  the 
hook  was  within  easy  reach  of  persons  stand- 
ing upon  the  sidewalk.  Wires  for  the  cod- 
veyance  of  electricity  to  the  lamp  extended 
down  from  the  main  lines  to  Insulators  at- 
tached to  the  pole,  thence  further  down  the 
pole  to  other  Insulators  22  feet  above  the 
curb  level,  thence  in  a  single  cable  to  an- 
other insulator  still  further  down  the  pol«. 
and  thence  also  In  a. single  cable  downward 
and  outward  to  the  lamp. 

The  plaintiff  daimed  to  have  established 
that  this  electric  cable,  at  the  point  where  It 
left  the  pole  to  reach  the  lamp,  passed  with- 
in from  two  to  four  inches  ot  the  iron  cable 
connecting  the  lamp  and  counterwdght,  and 
that  Che  two  could  there  readily  come  into 
contact  He  also  claimed  to  have  established 
that,  for  several  months  prior  to  the  death 
of  the  intestate,  the  defendant  had  n^li- 
gently  suffered  the  insulation  on  the  elec- 
tric cable  at  the  point  of  its  proximity  to 
the  iron  one  to  become  so  frayed  and  worn 
that  the  former  was  exposed,  and  contact 
with  the  latter  permitted,  and  that  thereby 
the  latter  had  become  charged  with  an  elec- 
tric current  of  dangerous  voltage  and  com- 
municable to  the  counterweight  The  dead 
body  of  the  intestate  was  found  lying  near 
the  base  of  this  vale. 

The  contention  of  the  plaintiff,  controverted 
by  the  defendant,  was  that  the  death  vas 
caused  by  an  electric  shock.  The  theory  pre- 
sented to  the  Jury  by  plaintiff's  counsel  was 
that  this  shock  was  caused  by  contact  with 
the  counterweight  or  Iron  cable,  or  other  por- 
tion of  the  lighting  apparatus  presumed  to 
be  insulated ;  that  the  deceased  stood  upon 
the  sidewalk  at  the  time  he  received  the 
shock ;  and  that  quite  probably  the  contact 
bad  been  brought  about  by  the  Intestate's 
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taUng  head  of  the  connterwei^t  or  iroo 
cable,  or  attouptliig  to  do  n.  In  an  effort  to 
cause  tbe  lamp,  which  had  cone  out,  to  give 
light  again  by  shaking  or  hitting  the  conn- 
terwelght  or  cable,  and  Urns  conununlcatlng 
a  Jar  to  the  laxap. 

The  plaintiff  oflCered  evidence  that  members 
ot  the  police  force  of  the  dty  had  been  accus- 
tomed, when  tfaer  dlscorered  a  lamp  to  be 
nnllgAtted,  to  take  hold  of  the  counterweight 
or  iron  cable  to  which  It  was  attached,  and 
sire  the  weWit  or  cable  a  abake  or  two^ 
or  perhaps  rap  it  with  tti^  dubs,  thus  Jar- 
rli^  the  lamp  at  the  tar  aid  of  tba  cable  and 
causing  it  to  give  ll^t  It  was  testified  that 
in  this  way  tbe  light  would  reappear  in 
nine  cases  out  of  ten,  and  the  necessity  of  re- 
port and  attentloB  from  the  company's  oince 
be  BTolded. 

Following  this  testimony  the  plaintiff  ofloE^ 
ed  two  poUcemen  of  tbe  dty,  and  Inquired  of 
than  as  to  tbe  knowledge  of  this  practice 
wtaldk  aae  Bees,  an  employfi  <Kr  the  defend- 
ant possessed,  and  as  to  Information  thereof 
tbey  had  given  him.  This  testimony  was  oh- 
lected  to  and  aduded.  Tbe  erideoKe  as  to 
Bees'  position  and  dntlee  was  to  the  effect 
tbat  be  was  an  emptoyfi  oC  tbe  dtf endant 
wbo  trimmed  tbe  lamps  and  cared  for  them 
at  night;  tbat  he  was  Hie  man  to  whom,  as 
tbe  defendant's  r^resentatlTe,  reports  tbat 
lights  were  out  were  made,  and  the  man 
whose  duty  It  was.  upon  receipt  of  such  re- 
ports, to  go  out  and  fix  them. 

Otlier  facts  not  pertinent  to  tbe  opinion 
need  not  be  stated. 

Ulysses  G.  Ohnrch,  of  Waterbnry,  for  ap- 
pellant Terrence  F.  Carmody  and  Walter 
E.  Monagan,  both  of  Waterbury,  for  appel- 
lee. 

PRENTICE,  C.  J;  (after  stating  the  facts  as 
above).  [1]  Among  the  errors  assigned  la  one 
complaining  of  the  ruling  excluding  testimony 
regarding  notice  to  or  knowledge  on  the  part 
of  one  Rees,  an  employe  of  the  defendant,  de- 
tailed in  the  preliminary  statement.  The 
evidence  was  offered  for  the  purpose  of 
bringing  knowledge  ot  claimed  customary 
conduct  on  the  part  of  policemen  in  connec- 
tion with  the  defendant's  electric  street  lamps 
borne  to  the  defendant,  and  thus  imposing 
upon  it  a  degree  of  duty  In  the  maintenance 
and  care  of  these  lamps  and  their  electric 
wiring  and  the  Insulations  connected  there- 
with which  it  might  not  otherwise  have  bad. 
It  was  objected  to  and  excluded  upon  the 
ground  that  Rees'  relation  to  the  defendant 
was  not  such  tbat  his  knowledge  would  be 
imputed  to  It. 

"It  is  the  general  rale,  settled  by  en  unbroken 
current  of  authority,  that  notice  to  or  knowledge 
of  an  agent,  while  acting  within  tbe  scope  of 
his  authority  and  in  reference  to  a  mattiw  over 
which  bis  authority  extends,  is  notice  to  or 
knowledge  of  the  principal."  Mechem  on  Agen- 
cy. JlM. 

"When  ID  the  course  of  his  employment  tbe 
agent  acquireB  knowledge  or  Isgal  notice  of  any 


fact  material  to  the  business  in  which  he  Is  em- 

gloyed,  the  principal  is  deemed    *    *    *  to 
ave  notice  of  sadi  fact."   Tiffany  on  Agency, 
p.  257. 

Tbese  tw^  'sHgbtly  dlffoing  forms  of  ex- 
pression, in  substance  affirmed  ns  In  Smith 
T.  Board  of  Water  CknumlssioQara,  38  Goon. 
208,  218,  and  McOurk  t.  MetropoUtan  Life 
Ins.  C&,  S6  Gonn.  528,  539.  16  Atl.  263,  1  L. 
R.  A.  fi6S»  and  elsewhere,  state  fbe  graieraUy 
accepted  rule.  It,  bowerer,  has  recognised 
exceptions  noticed  by  Tiffany  in  tbe  omitted 
portion  of  tbe  extract  from  his  work,  and 
more  fully  outlined  by  Hediem  In  sectlim 
1813  of  his  book. 

With  these  exceptions  we  have  no  present 
concern,  since  no  one  of  them  touches  the 
situation  before  ns.  The  question  presented 
to  tbe  trial  court  for  determination  as  prelim- 
inary to  a  conclnslon  upon  tbe  admissibility 
of  the  proffered  testimony  was  oae  whose  an- 
swer d^nded  upon  the  application  of  the 
general  prlndple  stated  to  the  conditions  as 
attempted  to  be  established.  What,  under 
tbe  evidence,  was  Reea'  authority,  and  tiie 
scope  and  snhject-matter  of  it,  and  bow  far 
was  the  daimed  informaUrai  material  to  tbe 
business  with  wfaicb  be  was  intrusted? 

[2]  Tbe  fact  timt  be  was  not  an  officer  of 
the  defendant  corporation,  or  a  person  high 
In  Its  service,  but  an  employe,  is  by  no  means 
decisive  of  the  question  inresented.  The  test 
to  be  applied  does  not  look  to  rank  or  title, 
but  to  the  duties  asdgued,  and  tbe  auU^oilty 
and  obligations  which  went  with  that  assign- 
ment 

[t]  Looking  to  the  evidence,  we  find  it  to 
have  t>een  to  the  rffect  that  tbe  duties  in- 
trusted to  Rees  by  the  defendant  were  those 
of  putting  and  keeping  tbe  street  lamps  In 
order  for  use,  and  in  caring  for  them  when 
In  usfc  He  was  the  man  selected  by  the 
defendant  for  night  oversight  of  them,  and 
to  receive  and  act  upon  complaints  or  in- 
formation of  Irregnlarlties  in  them.  During 
his  tour  of  duty,  he  represented  the  defend- 
ant In  the  field  of  attention,  supervision,  and 
reparation,  In  so  far  as  immediate  reparation 
was  practicable.  The  information  which  It 
was  claimed  that  Rees  received  concerned  the 
subject-matter  of  his  employment  most  di- 
rectly. It  was  material  to  tbe  business  In- 
trusted to  liim  as  relating  to  the  fitness  of 
the  lamps  for  use  under  the  conditions  of 
their  use.  It  clearly  was  bis  duty,  uiK>n  re- 
ceipt of  Information  or  complaint,  to  either 
act  himself  or  to  report  ' 

"It  is  well  settled  that  notice  to  an  agent  of 
a  party,  whose  duty  it  is,  as  such  agent,  to  act 
upon  the  notice,  or  to  communicate  the  infor- 
mation to  his  principal,  in  the  proper  discharge 
of  his  trust  as  such  agent,  is  legal  notice  to 
the  principal."  Fulton  Rank  v.  New  York  & 
Sharon  Canal  Co..  4  Paige  (N.  Y.)  11!7, 137. 

"Notice  to  an  agent  of  a  corporation  or  of  an 
individual,  relating  to  a  matter  of  which  he  has 
the  management  and  control,  is  notice  to  his 
master."  Lindgren  v.  Williams  Bros.  Boiler 
Mf?.  Co,  112  Bdinn.  186.  190,  127  N.  W,  626. 
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The  evidence  should  have  been  admitted 
as  tending  to  show  knowledge  on  the  part  of 
the  defendant,  and  its  exclnslon  was  calculat- 
ed to  harm  the  plaintiff. 

A  considerable  number  of  other  assign- 
meats  are  made.  Some  clearly  are  not  well 
made.  Others  concern  matters  of  so  little 
Importance  that  the  result  of  the  trial  could 
not  have  been  Influenced  b;  the  court's  ac- 
tion, even  If  It  were  technically  erroneous. 
Only  one  or  two  present  debatable  questions 
having  a  possible  material  bearing  upon  the 
result  These  questions  we  have  no  occasion 
to  determine,  since  a  new  trial  must  be 
awarded,  and  it  Is  not  probable  that  their  de- 
cision would  be  helpful  upon  such  trial. 

There  is  error,  and  a  new  trial  Is  ordered. 
Tbe  other  Judges  concur. 


TOWN  OP  WEST  HARTFORD  t.  CON- 
NECTICUT FAIR  ASS'N. 
(Supreme  Court  of  Errors  of  Oonnectlcnt  Dee. 
2,  U14.) 

1.  Taxation  (}  211*}— Cobpobations— Ezshf- 

TIONS  — "AOBICnLTUBAI.    SOOIETT"  —  STOCK 

COBPOBATION. 

A  stock  corporation  organized  under  the 
general  stock  con>oration  laws,  authorized  to 
give  agricultural  lairB  within  the  state,  includ- 
mg  horse  racing,  exhibition  of  cattle,  etc.,  was 
an  "agricultural  society"  within  Gen.  St.  1902, 
{  231S,  providing  that  the  stock  and  property 
of  ev^  Incorporated  agricultural  society  shall 
be  exempt  from  taxation,  such  exemption  not 
being  limited  to  nonstock  and  nonpront-sbarlDg 
corpora  ttona. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S{  347,  348,  364.  878;  Dec.  Dig.  i 
211.* 

For  other  defiDitioos,  SM  Words  and  Phrases, 

Agricultural  Society.] 

2.  Taxation  (j  211*)— Bxeufcions— Aobiou]> 
TURAL  Societies. 

An  incorporated  society,  organiaed  to  give 
agricultural  fairs,  horse  raang,  animal  and  veg- 
otable  exhibitions,  etc.,  and  as  such  exempt  from 
taxation  by  Gen.  St.  1902,  S  2315,  was  not  de- 
prived of  its  exemption  because  at  times  when 
it  was  not  holding  fairs  on  Its  grounds  it  leased 
them  to  others  for  horse  and  automobile  racing. 

[Ed.  Note,— For  other  cases,  see  Taxation, 
Cent.  Dig.  11  847,  848,  864.  870;  Dec.  Dig.  | 
211.*] 

Case  Reserved  from  Superior  Court,  Hart- 
ford County ;  William  L.  Bennett.  Judge. 

Suit  by  the  Town  ot  West  Hartford  against 
the  Connectlait  Fair  Aasodatloii,  to  fore- 
close certaUi  tax  liens.  Facts  were  found, 
and  the  case  was  reserved  for  the  advice  of 
the  Supreme  Court  Judgment  for  detoid- 
ant 

Stewart  N,  I>unnlng  and  Oarlyle  C.  Thom- 
son, both  of  Hartford,  for  plaintiff.  Warren 
B.  Johnson  aud  Harry  W.  Reynolds,  both  of 
Hartford,  for  defendant. 

THAYER.  J.  [1]  The  defendant  in  Its  an- 
swer alleged  that  Its  property  was  not  liable 
to  taxation  because  of  the  statutes  of  exemp- 
tion, and  the  only  question  raised  upon  the 


record  Is  whether  It  was  so  exempt  If  it 
was  not  subject  to  taxation  the  liens  wer«f 
void.  If  it  was  subject  to  taxation  the  liens  are, 
admittedly,  valid.  General  Statutes,  I  2315, 
provides  that  "the  stock  or  property  of  every 
Incorporated  agricultural  society"  shall  be 
exempt  from  taxation.  The  defendant  claims 
to  be  an  agricultural  society  and  thus  one  of 
the  class  whose  property  and  stock  Is  exempt 
under  the  statute.  The  plaintiff's  conteotlMi 
l9  that  the  defendant  Is  not  an  agricultural 
society,  but  a  Joint-stock  corporatlMi ;  that 
the  Legislature  never  intended  to  exempt  the 
property  of  such  corporations  from  taxation ; 
that  It  Is  against  public  policy  that  profit- 
sharing  corporations  should  be  so  exempted ; 
and  that  the  statute  In  question.  Interpreted 
In  view  of  its  history,  does  not  authorize  such 
exemption.  The  finding  shows  that  Oie  de- 
fendant Is  a  joint-stock  corporation,  with 
capital  stock,  organized  under  the  general 
laws  of  this  state.  Its  certificate  of  organiza- 
tion showing  that  the  business  to  be  transact- 
ed  and  the  purposes  to  be  promoted  and  car- 
ried out  by  it  are  "to  promote,  bold  and  s^ve 
agricultural  fiilrs  within  the  state  of  Con- 
necticut Including  horse  racing,  exhibition  of 
cattle,  dogs,  cats,  poultry,  vegetables,  wild 
animals  and  similar  attracti<ms  together 
with  the  offering  of  purses,  prises  and  premi- 
ums for  any  and  all  of  said  exhibitions  and 
attractions,  to  buy,  sell,  own,  convey,  lease  and 
mortgage  real  estate  suitable  tor  the  above 
purposes,  and  to  do  all  things  incidental  to 
said  purposes."  It  is  not  questioned  by  the 
plaintiff  that  if  the  defendant  had  been  Incor* 
porated  under  a  special  charter  or  under  the 
general  corporation  law,  without  capital 
stock,  to  promote  the  same  purposes,  it  would 
be  entitled  to  the  exemption  as  an  incorporat- 
ed agricultural  society  within  the  meaniuK  of 
the  statute.  Indeed  It  claims  that  "our  mod- 
em corporations  without  capital  stock  are 
the  historical,  if  not  the  exact  legal,  succes- 
sors of  the  old  Incorporated  agricultural  so* 
deties"  which  prior  to  1869  were  for  the 
most  part,  If  not  exclusively,  societies  with, 
out  stock  Incorporated  by  special  charter  or 
under  tiie  provisions  of  the  act  of  1840  found 
in  the  BevlsiMi  of  1866  In  sections  254r-258, 
Inclusive,  on  pages  14S  aqd  144.  The  defend- 
ant, incorporated  with  c^tal  stock  for  the 
purpose  of  holding  fairs  and  thus  ivomotlne 
the  agricultural  Interests  of  the  state,  la  as 
mudi  a  "society"  within  the  meanli^  of  thc» 
statute  as  It  would  be  if  the  same  persons 
bad  been  incorporated  without  capital  stodk 
to  promote  the  same  interests  In  die  same 
way.  The  fact  that  the  Interest  of  eadi  cor- 
porator in  the  property  of  the  eorp(»atlon 
ia  represented  by  the  number  of  shares  ot  cor- 
porate stock  held  by  him  rather  than  in 
some  other  manner,  cannot  affect  the  qaea- 
tion.  In  either  case  the  parties  are  united 
for  the  purpose  of  Jointly  promoting  the  com- 
mon purpose.    Without  Incorporation  they 
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migbt,  by  roluntary  association,  fwrn  a  so- 
detj  tor  the  promotion  of  tbe  same  interests. 
Ry  incorporatiMi,  either  with  or  without 
stock,  they  would  become  an  Incorporated  bo- 
Giety.  The  statnte  exempts  the  property  of 
incorporated  societies  ozily,  but  the  exemp- 
tion Is  not  confined  to  the  iw<4;>erty  <d  such 
sfidetles  as  have  no  stock.  In  tact  it  ex- 
empts the  ttook  of  incorporated  agricultural 
societies  whidi  would  not  have  been  done  if 
the  'Legislature  had  understood  tiut  stock 
corporations  could  not  be  agrlcnltnnl  so- 
deties. 

It  Is  ^obable,  as  dalmed  by  the  plaintiff, 
that  it  was  not  the  intention  ct  the  Le0Bl&- 
tore  to  exCTpt  the  property  of  iffofit-making 
and  proflt-Bharing  Goiporation&  The  past 
history  ^  agrlcnltnral  sodetlee  In  this  state 
has  not  placed  than  in  the  class  of  profit- 
making  Instltntims.  The  exempti<m  act  is 
one  of  sereral  by  which  state  aid  baa  been 
affcwded  to  sndi  Institutluia.  The  first  act 
exempting  these  aodeties  from  taxation  was 
in  1869.  It  is  possible  that  since  that  time 
snne  sAcb  societies  may  have  become  profit- 
maldng  ones,  but  it  Is  a  fact  of  common 
knowledge  that  most  <tf  them  are  not  so.  If 
the  dtfcndant,  or  any  of  these  sodettcs,  be- 
gin to  make  swoflta  and  begin  to  divide  these 
amonff  their  stockh(Men  or  members,  the 
ex«nption  can  be  withdrawn  from  such  by 
another  act  of  the  Legislature  aa  baa  been 
done  with  respect  to  paymenta  allowed  to 
them  by  the  state  to  aid  In  the  payment  of 
premliuna  to  exhibiton  at  the  fairs.  Ex- 
emptions are  allowed  to  pt^sldans.  fanners, 
ex-wridlers,  and  others,  however  prosperous 
tb^  may  be  in  .their  pursuits.  It  cannot  be 
said  that  It  la  contrary  to  pubUc  policy  to 
exempt  the  stock  and  property  of  stock  cor- 
porationa,  formed  to  promote  agricultural 
Interesto  aa  a  part  of  the  state's  pcdicy,  be- 
cause th€7  may  stnuetlmes  be  able  to  pay 
dividends  upon  their  stock.  Societies  without 
stock  may,  in  the  same  way,  make  a  profit, 
and  could  divide  It  among  the  members  of  the 
society.  There  is  nothing  therefore  in  the 
tact  that  profits  may  be  made  in  the  future 
which  makes  the  exemption  contrary  to  pub- 
Uc policy.  It  appears  from  the  finding  that 
the  d^endant  has  not,  as  yet,  paid  any  divi- 
dend. 

There  Is  nothing  in  the  history  of  the  stat- 
nte under  which  the  exemption  is  claimed 
to  show  that  it  was  not  Intended  thereby  to 
exempt  from  taxation  the  property  of  agri- 
cultural societies  organized  with  stock.  It 
may  be  admitted  that,  aa  claimed  by  the 
plaintiff,  no  society  so  organized  existed  prior 
to  the  flrat  exempting  statute,  that  of  1869. 
The  private  and  public  acta  show  that  socie- 
ties created  by  special  charter  and  others 
organized  under  an  act  of  1840  (Pub.  Acta 
1840,  c.  1),  both  without  atock,  then  existed, 
and  that  the  tormer  were  authorized  to  hold 
real  estate  of  the  value  of  ¥20,000.  Whether 
agricultural  societies  with  stock  then  existed 
or  were  authorised  la  not  clear  from  the  stat- 
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ute.  A  private  act  of  18S4  auth<»ized  "a 
Joint-stock  company  which  has  or  may  be  or- 
ganized to  aid  the  Litchfield  Agricultural 
Society"  0  Sp.  Laws,  p.,  31)  to  hi^d  real  es- 
tate to  the  value  of  92,500;  that  being  the 
amount  which  the  litchfidd  county  society 
was  then  authorized  to  hi^  It  is  possible 
that  the  new  cmpcHratian  ms  to  aid  by  taking 
over  the  old  one,  Ite  name  and  property. 
If  so,  th«i  the  atatote  of  1869  exempted  it 
from  taxation  with  the  other  societiea  men- 
thmed.  Between  1869  and  1876  there  bad 
been  organized  under  special  charter  agricul- 
tural aodeties  in  New  Londtm,  Middlesex, 
and  '  Fairfield  coontiea.  meae  were  not 
exempted  from  taxation  by  the  statnte  of 
1809,  which  exonpted  imly  existing  sodetiee 
and  those  thereafter  organized  under  die 
provislimB  of  the  act  ttf  1840  as  embodied  in 
the  Revised  Statotes  of  1866.  In  this  situa- 
tion the  Legislature  enacted  Qie  Revidon  of 
1876  which  in  section  12,  pp.  154,  155,  con- 
tains the  language  nQw  found  in  Oeneral 
Statutes,  S  2315,  tmder  which  the  defendant 
clnlms  exemption.  The  history  of  the  stat- 
ute, thus  briefly  summarized,  Is  claimed  to 
show  that  the  Legislature  did  not  Intend  to 
Include  joint-stock  corporations,  although  or- 
ganized to  promote  agricultural  fairs,  wlthlu 
the  class  of  societies  exempted.  The  history 
shows  that  a  sufficient  reason  existed  at  the 
time  of  the  Revision  of  1875  for  changing  the 
statote  of  1869,  for  under  that  statute  socie- 
ties formed  under  -special  charter  after  its 
enactment  were  not  exempt,  while  similar  so- 
cieties organized  prior  to  Its  enactment  were 
exempt  That  the  revisers  and  the  L^slu- 
ture  in  making  the  change  had  in  view  the 
fact  that  stock  companies  organized  for  the 
same  purposes  existed  or  might  thereafter 
exist,  and  that  they  would  be  entitled  to  the 
same  exemption,  seems  Indisputable  from  the 
fact  that  they  exempted  the  "stock"  of  agri- 
cultural societies  as  well  as  their  property. 
The  language  was  broad  enough  to  include  all 
such  societies,  and  we  think  that  Jointstock 
companies  with  capital  stock  were  intended 
to  be  included. 

Thla  is  the  eoostmctlou  which  has  been 
pat  upon  the  language  by  the  state  officers. 
It  appeara  fnMu  the  finding  tiut  "ever  ^noe^ 
the  year  1889  the  secretary  of  the  state  board 
of  agriculture  has  recognized  these  cwpora- 
tioiu  as  included  among  the  agricultural  so- 
cieties entitled  to  paymenta  from  the  state 
to  be  used  In  the  payment  of  premiums,  and 
that  the  state  treasurer  upon  the  order  of  the 
board  has  made  these  paymenta  to  them.  In 
1905,  In  amending  General  Statutes,  |  4399. 
which  provides  for  these  paymenta,  the  Legis- 
lature enacted  a  law  which  provided  that  no 
portim  of  the  sum  allotted  to  be  paid  should 
be  paid  to  any  agricultoral  society  which 
during  the  preceding  tour  yeara  had  declared 
or  paid  any  dividends  to  Ita  stockholden  or 
members.  Public  Acta  1906,  e.  176.  Similar 
acta  were  itassed  in  1911  and  in  1913.  Tliese 
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acts  show  that  It  was  the  understanding  of 
the  Legislature  that  the  agricultural  societies 
mentioned  in  the  exempting  act  Included 
stock  companies. 

[2]  It  is  found  that  at  times  when  the  de- 
fendant is  not  holding  its  fairs  upon  its 
grounds  horse  and  automobile  races  are  fre- 
quently conducted  there  by  its  lessees.  The 
extent  to  which  this  Is  done  does  not  appear. 
And  It  does  not  appear  that  the  rentals  thus 
obtained  are  not  devoted  to  the  purposes  for 
which  it  was  organized  and  the  maintenance 
of  its  grounds.  Presumably  they  were  so 
appropriated,  for  it  appears  that  no  dividends 
have  been  paid  to  the  stockholders.  In  First 
Unitarian  Society  v.  Hartford,  66  Conn.  368, 
34  AtL  89,  It  was  held  that  leasing  a  church 
building  for  lectures,  concerts,  and  readings, 
whereby  |500  or  $600  were  secured  and  de- 
voted to  church  purposes,  did  not  deprive  the 
society  of  an  exemption  under  the  statute  ex- 
empting a  building  occupied  exclusively  as  a 
church.  The  fact  that  the  defendant  has  at 
times  leased  its  grounds  foi  races  as  shown 
by  the  flndlDg  for  the  purpose  of  maintaining 
its  grounds,  or  to  advance  the  purposes  for 
which  it  was  organized,  does  not  deprive  the 
defendant  of  the  exemption  of  the  statute. 

The  superior  court  is  advised  to  render 
Judgment  for  the  defendant.  No  costs  will 
be  taxed  in  favor  of  either  party  in  this 
court.  The  other  Judges  concurred. 


EVARTS  et  al.  v.  JOHNSON. 
(Supreme  Court  of  Errors  of  Connecticut  Dec. 
2.  1914.) 

1.  Descent  and  Distbibdtion  ({  8S*) —Par- 
ty's ACQUIESCENCB--QUE8TION  FOE  JuRY. 

In  trespass  for  wrongful  entry  on  land,  to 
which  defendant  claimed  title  under  an  invalid 
distribution  of  the  land  to  the  widow  of  the  com- 
mon source  of  title,  evidence  held  to  require  sub- 
mission to  the  jury  of  the  question  whether  tlie 
parties  in  interest  had  accepted  and  acqaiesced 
iu  such  distribution. 

[Ed.  Note, — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  SS  337-346;  Dec,  Dig. 
§  83.*] 

2.  Appeal  and  Krrob  (8  1050*)— Review- 
Evidence— Pee  judice. 

Where,  In  trespass,  defendant  claimed  ti- 
tle by  adverse  possession  under  one  to  whom  the 
land  had  been  conveyed  by  a  widow,  to  whom 
it  had  been  distributed,  and  did  not  dispute 
plaintiffs'  claim  that  the  distribution  fixed  the 
north  line  of  the  land  of  the  common  source  of 
title  90  feet  north  of  a  fence  which  was  the  dis- 
puted line,  evidence  that  in  1869  witness  built 
a  fence  ou  the  south  line  of  the  disputed  tract, 
in  consequence  of  a  conversation  with  one  of 
the  original  distributors,  who  had  made  the  dis- 
tribution iu  1866»  bearkig  on  the  claim  of  ad- 
verse poBsesfllon,  was  not  prejudicial  to  plain- 
tiffs on  the  theory  that  the  jury  mi^ht  infer 
therefrom  that  the  line  of  the  fence  was  in- 
tfnded  to  be  in  accordance  with  the  distribution. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IOCS.  1069,  4153-4157, 
4166;  Dec.  Dig.l  1050.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County ;  Elamest  0.  Simpson,  Judge. 


Trespass  for  wrongful  ^try  on  land  by 
Alice  E.  Evarts  and  others  against  Irving 
Johnson.  From  a  judgment  for  defendant, 
plaintiffs  appeal  Affirmed. 

Ward  Church,  of  New  Harai,  for  appellant 
Alice  E.  Evarts.  George  B.  Beers  and  James 

J.  Palmer,  both  of  New  Haven,  for  appellee. 

THAYER,  J.  The  plaintiffs  claimed  title 
to  the  land  In  dispute  as  widow  and  heirs'  at 
law  of  Edward  W.  Evarts,  who,  as  they 
claimed,  acquired  it  In  1866  under  a  distribu- 
tion then  made  of  the  estate  of  his  father, 
Joel  Evarts,  who  died  In  1840,  leaving  a 
widow  and  seven  children.  It  was  undisput- 
ed upon  the  trial  lhat  the  land  In  nmtroversy 
was  a  part  of  a  tract  of  11  acres  which  be- 
longed to  Joel  Evarts  at  the  time  tjl  his 
death ;  Uiat  he  left  a  widow  uid  seven  chil- 
dren, of  whom  Edward  W.  was  one ;  and  that 
the  plalntUfs  are  the  hdni  at  Uw  of  Edward 
W.  Evarts  and  owners  of  the  disputed  tract 
If  It  belonged  to  him  at  the  time  of  bis  death; 
It  was  also  not  disputed  that  afSter  th|»  death 
of  Joel  Evarts,  and  prior  to  1866,  one  of 
his  children  had  died,  one  of  them  bad  gone 
West  and  b&a  never  since  been  heard  fnHn; 
tbat  two  <tf  the  others  had  conveyed  to  said 
Edward  W.  their  shares  In  their  father's 
estate;  and  that  the  widow  of  Joel  Evarts 
died  about  1866.  It  appeared  from  the  rec- 
ords of  the  probate  court  of  Madison,  which 
had  Jurisdiction  of  the  settlement  of  Joel 
Evarts'  estate,  laid  In  evidence  by  the  defend- 
ant and  not  controverted,  that  In  1841  a  dis- 
tribution was  made  of  said  Joel  Evarts*  es- 
tate by  which  the  house  and  bam  standing 
upon  the  11  acres  above  mentioned,  and  also 
a  piece  of  land  lying  southerly  of  the  house 
lot  and  containing  4%  acres,  was  set  to  the 
widow  for  dower,  and  the  remainder  of  the 
tract  was  distributed  to  the  seven  children 
by  name,  "to  each  an  equal  undivided  seventh 
part.'*  It  was  admitted  that  a  distribution 
of  the  estate  of  Joel  Evarts  was  attempted  to 
be  made  by  the  probate  court  In  1866,  after 
the  widow's  death,  in  which  the  entire  11-acre 
tract  purported  to  be  distributed  to  Edward 
W.  Evarts  and  two  of  his  sisters,  Maria  John- 
son and  Mrs.  Gould,  wife  of  Charles  Gould. 
In  severalty.  It  was  not  questioned  upon 
the  trial  that  the  portion  thus  attempted  to 
be  distributed  to  Edward  W.  Evarts  Included 
the  land  In  dispute. 

The  defendant's  claims  were  that  the  at- 
tempted dUtrlbutioQ  was  void,  and  that.  If 
valid,  the  title  to  the  disputed  land  had  be- 
come vested  in  him  by  the  adverse  possession 
of  himself  and  his  mother,  Maria  Johnson, 
through  whom  he  claimed.-  The  plalntlflfs 
claimed  that  the  distribution  of  1866  was 
valid,  and  that.  If  not  valid,  all  parties  in 
interest  acquiesced  In  It  and  are  bound  by  it, 
and  that  the  defendant  and  his  predece^ors 
have  not  acquired  {itle  to  it  by  adverse  pos- 
.  session. 
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The  court  charged  the  jnry.  In  effect  that, 
unless  the  jury  shonld  find  that  the  parties  in 
Interest  acqnlesced  In  the  .distribution  of  1866, 
It  was  of  no  validity,  and  was  not  binding 
upon  them,  bnt.  If  they  accepted  that  distri- 
bution and  acquiesced  tn  It  with  knowledge 
of  Its  terms,  they  would  be  bound  by  it  and 
by  the  division  of  the  land  therein  made. 
The  plaintiffs  except  to  this  portion  of  the 
charge,  the  ground  of  their  exception  being 
that  the  charge  leaves  It  to  the  jury  to' decide 
whether  or  not  the  distribution  had  been  ac- 
cepted by  the  parties  when  It  should  have 
instructed  them  that  It  had  been  accepted. 

[1]  Whether  the  parties  accepted  and  ac- 
qoiCMoed  In  the  distribution  was  erldently  a 
question  of  fact  for  the  Jury  to  determine 
from  the  evidence.  The  plaintiffs  had  Intro- 
duced In  evidence  a  deed  from  Ellas  Gould 
and  Elizabeth  C.  Oonld  to  Maria  Johnson,  de- 
scribing the  lot  conveyed  as  lying  north  of 
land  of  Edward  W.  Evapts,  and  as  being  "the 
land  set  to  said  Elizabeth  C.  Gould  from  es- 
tate of  Joel  Evarts."  It  purported  to  have 
been  csecnted  on  January  7, 1809.  and  record- 
ed hi  March,  1869.  If  the  Jury  were  satis- 
fled  that  this  deed  was  executed  by  the  Mrs. 
Gould  described  In  the  distribution  as  wife 
of  Charles  Goold,  and  that  It  was  detUrered 
to  and  acc^ted  by  the  Maria  Johnson,  who 
was  another  distributee  under  that  distribu- 
tion. It  would  be  strong  evidence  of  an  ac- 
qniescenoe  in  that  distribution  by  those  itar- 
ties,  and  the  Jnry  were  told  so  by  the  court 
The  record  does  not  show  that  these  facts 
were  admitted,  and,  If  not  it  was  for  the 
Jury  to  consider  the  evidence  and  determine 
them.  There  was  other  evidence  bearing 
upon  the  question  of  acquiescence.  The  de- 
fendant claimed  that  Maria  Johnson  and  her 
successors  had  for  more  than  40  years  con- 
tinuously occupied  the  premises  in  dispute, 
had  cultivated  them,  fenced  them,  paid  the 
taxes  which  were  levied  against  them,  and 
cut  firewood  thereon  with  the  full  knowledge 
of  Edward  W.  Evarts  until  his  death,  and 
of  his  successors  afterwards,  under  claim  of 
right  Possession  by  Mrs.  Johnson  with 
knowledge  of  Edward  W.  Evarts  until  his 
death  In  1905  was  admitted  by  the  plaintiffs, 
bat  it  was  claimed- that  it  was  by  his  permis- 
sion. These  claimed  &cts  would  have  a  beaiv 
Ing  upoa  the  question  whether  there  had 
been  an  acquiescence  In  the  distribution.  If 
the  facts  were  as  claimed  by  the  defendant, 
they  tended  to  show  no  acquiescence ;  if  as 
claimed  by  the  plaintiffs,  they  tended  to  show 
acquiescencfe  From  the  tacts  appearing  on 
tbe  record,  the  court  would  not  have  been 
warranted  In  instructing  the  Jnry,  as  matter 
ot  law,  that  there  bad  been  an  acquiescence 
In  the  distribution,  and  was  right  In  leaving 
It  to  the  Jury  to  determine  f^m  all  the  evi- 
dence whether  an  acquiescence  had  heen 
proved. 

The  case  Is  to  be  distinguished  from  Ward, 
Adm'r,  t.  Ives,  75  Conn.  698,  51  AtL  730.  In 


that  case  all  parties  were  agreed  that  after 
Uie  death  of  the  widow  of  Henry  Ives,  the 
portion  of  hia  estate  which  had  been  set  to 
her  as  dower  had  been  distributed  to  his 
grandchildren;  bis  three  children  and  heirs 
at  law  having  died  after  his  and  prior  to  the 
widow's  death.  Tbe  question  was  whether 
Mr.  Stevens,  husband  of  a  daughter  of  Henry 
Ives  and  administrator  of  her  estate,  was 
accountable  for  tbe  rents  of  real  estate  set 
to  his  daughter  (Mabel  I.  Stevens)  by  that 
distribution;  It  t)elng  stated  in  the  dlstribn- 
Uon  that  it  was  subject  to  an  estate  by  the 
curtesy  In  her  father,  Mr.  Stevens.  He  claim- 
ed these  renta  belonged  to  him  as  tenant  by 
the  curtesy.  The  case  was  tried  to  the  court 
who  found  the  facts  and  ruled  that  the 
daughter,  upon  the  facts  found,  was  not  es-. 
topped  to  deny  that  her  father  was  entitled 
to  an  estate  by  the  curtesy  in  the  land  In 
question.  This  court  beld  that  ruling  to  be 
wrong.  In  that  case  the  trial  court  was 
called  upon  to  find  the  facts  and  to  apply  the 
law  to  the  facts  found.  In  the  present  case 
tbe  court  waa  called  upon  to  state  to  the 
Jury  the  law  applicable  to  claimed  facts, 
should  they  find  these  facts  provra.  This  It 
did,  and  there  was  no  error  In  the  Instruction 
which  was  given. 

[2]  The  remaining  asslgnm^its  ot  error  re- 
late to  testimony  given  by  Bdward  L.  John- 
son, son  of  Maria  Johnson,  that  he  built  a 
fence  about  1809  upon  the  south  Une  of  the 
dlBimted  tract  after  and  In  consequence  of 
a  conversatl<m  with  one  Hull,  who,  he  had 
heard,  was  me  ot  the  distributors  who  had 
made  the  1866  distribution.  No  ground  was 
stated  for  the  objection  at  the  time  it  was 
made.  It  Is  now  claimed  that  It  was  Inad- 
misdble,  because  the  Jury  may  have  dnwn 
the  Inference  that  the  line  of  fence  was  In- 
tended to  be  in  accordance  with  the  distribu- 
tion. But  upon  the  trial  tbe  defendant  did 
not  dispute  the  claim  of  the  plaintiffs  that 
the  distribution  fixed  the  north  Une  of  the 
Edward  W.  Evarts  land  90  feet  north  of  this 
fence,  which  was  the  disputed  line.  This 
appears  in  the  charge,  where  the  Jury  were 
distinctly  so  told.  This  branch  of  the  case 
turned  ui>on  the  question  of  the  validity  of 
the  distribution^  and,  as  already  noticed,  the 
Jury  were  told  that  it  was  invalid,  unless  the 
parties  had  agreed  to  or  acquiesced  in  it,  and 
that  this  was  a  question  of  fact,  for  tiiem. 
It  is  not  conceivable  that  under  these  cir- 
cumstances tbe  Jury  would  draw  the  Infer- 
ence claimed.  The  testimony  was  offered 
apparently  in  support  of  the  defendant's 
claim  of  adverse  possession.  It  was  admissi- 
ble to  show  that  while  occupying  the  dis- 
puted tract  as  claimed,  Mrs.  Johnson  caused 
this  fence  to  be  erected.  The  fact  that  It  was 
erected  In  consequence  of  sonicthlnf;  said  by 
one  of  the  distributors,  It  being  conceded  that 
the  distribution  line  was  90  feet  north  of  the 
fenoe,  would  seem  to  make  for  the  plaintiffs 
rather  than  the  defendant.  If  It  was  erected 
in  consequence  of  something  sold  by  a  stran- 
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ger,  and  not  because  Mrs.  Johnson  was  claim- 
ing to  that  line,  the  effect  ot  the  fact  of  the 
building  the  fence  was  lessened  as  support- 
ing the  defendant's  contention.  Evidence  of 
the  building  of  the  fence  and  the  time  when 
It  was  built  by  the  witness  was  admissible  as 
showing  the  line  to  which  and  the  time  dur- 
ing which  it  was  claimed  possession  had  been 
held.  If  the  fact  that  the  fence  was  bulit 
In  cdnsequence  of  a  conversation  with  Hull 
was  not  admissible  as  against  the  plaintiffs' 
objection,  evidence  of  the  fact  was  harmless 
to  them  and  aftorda  no  ground  for  a  new 
trial. 

There  is  no  error.  The  other  Judges  con- 
cur. 


MITSCH  et  al.  t.  RIVERSIDE  TP.  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  1914.) 

(Stfllnhua  ly  the  Court.) 

1.  Taxation  (S  810*)— Tax  Title— Compli- 
ance WITH  StAtutb—Bubden  or  Pboop— 
Ejectubnt. 

The  power  to  sell  bund  for  taxes  is  a  naked 
power,  and  the  validity  of  the  title  derived 
from  anch  a  sale  depends  upon  a  strict  conipji- 
ance  with  the  directions  ot  the  statute.  The 
purchaser  must  show  affinnatlTely  that  every- 
tliii^  has  been  done  which  the  statute  makes  es- 
sential to  the  due  execution  of  the  jwwer. 
Woodbridge  v.  State,  AU«i,  pros.,  48  N.  J.  Law, 
262.  followed.  >  f  ' 

r£d.  Note.— For  other  cases,  see  Taxation, 
CenLDlg.  g|  1605-1608;  Dec.  Dig.  f  810.*1 

2.  Taxation  <|  300*)— Tax  Sauh-Rbquisitu 

—Valid  Absesshent. 

Without  a  valid  assessment,  all  proceedings 
to  sell  lands  for  taxes  are  a  mere  nullity. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  SS  500,  510;  Dec  Dig.  |  300.*] 

3.  Taxation  (g  363*)— Assebbment— Notice. 

Under  the  tax  act  (4  Comp.  St.  1010,  pp. 
5075-5311)  one  of  the  requisites  of  a  valid  as- 
sessment is  notice  to  the  owner,  and  although 
the  statute  provides  that  no  proceedings  for 
collection  shall  be  invalid  for  lack  of  the  notice 
or  demand,  this  was  meant  only  to  prevent  the 
failure  of  a  tax  lien  in  cases  where  the  collec- 
tor could  not  readily  make  the  demand ;  it  is 
not  applicable  in  a.case  where  the  owner  is  well 
known  to  the  collector,  lives  in  the  same  town, 
was  supposed  to  have  been  already  assessed, 
and  to  have  paid  taxes  on  the  property  r^ular- 
ly  for  three  years  immediately  preceding. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ||  603-606;  Dec.  Dig.  |  363.*] 

4.  Taxation  (8  482*)— AsBESsuBirr  or  Ourr- 

ran  Pbopebtt— Notice. 

Where  the  collector  of  taxes  under  author- 
ity of  section  28  of  the  act  (4  Comp.  St  1010, 
p.  5121)  undertakes  to  assess  land  as  omitted 
property,  he  mast  give  the  owner  immediate  no- 
tice of  the  entry  of  the  assessment  upon  the 
duplicate,  and  of  the  time  and  place  of  tne  next 
meeting  of  the  county  tax  board. 

[Kd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  gf  854-857;  Dec.  Dig.  |  482.*] 

5.  Taxation  (|  6S9*)— Tax  Title— Pbooi^— 
Certiobabi. 

Upon  a  certiorari  to  review  the  proceed- 
ings on  which  a  tex  title  is  founded,  where  the 
facte  necessary  to  show  the  validity  of  the  sale 


do  not  appear  by  the  proceedings  returned  with 
the  writ  they  must  be  shown  by  the  recitals  in 
the  certificate  of  sale  or  by  proof  aliunde. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  1380-1386;  Dec  Dig.  g  689.*] 

6.  Taxahoh  Q  689*)— Tax  Sau— Cebtiobabi 
— rxtdiui— pxebumptioms. 

Where  a  writ  of  certiorari  to  review  pro- 
ceedinirs  on  which  a  tex  title  is  founded  calls 
for  all  documents  and  proceedings,  the  return 
must  be  taken  to  contain  a  full  statement  of 
all  the  proceedings  that  were  Iiad. 

[Ed.'  Note.— For  other  cases,  see  Taxaticm, 
Cent  Dig.  gg  1380-1386:  Dec  Dig.  g  680.*] 

7.  Taxation  {§  689*)— Tax  Title— Vauditt 
— Cebtiobabi. 

Upon  a  certiorari  to  review  proceedings  on 
which  a  tax  dtie  is  founded,  where  there  is 
nothing  in  the  certificate  or  return  to  show  tliat 
the  tax  was  unpaid;  that  there  were  proceed- 
ings to  perfect  a  lien  by  filing  with  the  county 
clerk  as  required  hy  section  50  of  the  statute 
(4  Comp.  St.  1010,  p.  5131) ;  that  the  tax  was 
in  arrear  on  the  ensuing  1st  day  of  July,  as 
required  hy  section  51  (page  5132);  that  pub- 
lic notice  was  given  of  the  time  and  place  of 
sale ;  or  that  advertisement  was  made  in  news- 
papers or  by  posting  in  five  public  places ;  and 
where  it  also  appears  affirmatively  that  no  no- 
tice of  the  sale  was  given  to  the  owner,  and 
there  was  a  failure  to  file  a  report  <a  nle 
with  the  clerk  ot  the  taxing  district  as  required 
by  section  54  (page  5134)— the  proceedings  must 
be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  gg  1380-1886;  Dec  Dig.  i  680.*  J 

a  Taxation  (g  710*)— Tax  Balb— Redemp- 
tion—Tkkdkb. 

A  purchaser  at  a  tax  sale  gave  notice  to 
redeem  to  the  owner;  the  owner  by  his  attor- 
ney sent  the  collector  of  taxes  a  check  for  the 
amount  of  tax  and  costa  and  within  a  few 
cente  of  the  amount  of  the  interest;  the  col- 
lector refused  to  receive  payment  solely  on  the 
ground  that  the  offer  to  ivdeem  was  by  a  stran- 
ger to  the  title.  Held,  that  it  is  not  important 
that  the  tax  was  not  tendered  in  cash,  or  that 
there  may  have  been  an  error  of  a  few  cents  in 
calculating  the  interest^  since  a  i6rmal  tender 
would  have  been  idle. 

[Ed.  Note.— For  other  cases,  see  Taxatioo, 
Cent  Dig.  §§  1436,  1437 ;  Dec  Dig.  §  7ia*] 

0.  Cebtiobabi  (g  70*)— Appeal  —  Objection 

Below— Necessity. 

Where  no  objection  was  made  at  the  argu- 
ment In  the  Supreme  Court  that  a  writ  of  cer- 
tiorari was  allowed  after  the  time  limited  by 
section  14  of  the  Certiorari  Act  (1  Comp.  St 
1910.  p.  407),  the  Court  of  Errors  and  Appeals 
ought  not  to  consider  the  objection,  since  the 
limitation  is  not  applicable  where  the  assess- 
ment of  taxes  has  been  made  In  violation  of  con- 
stitutional rights,  and  the  court  cannot  know 
wliat  facte  might  iiave  been  twought  to  the  at- 
tention of  the  Supreme  Court  If  the  point  had 
been  made  there. 

[Ed.  Note.— For  other  cases,  see  Certiorari. 
Cent.  Dig.  gg  105-208;  Dec.  Dig.  |  7a*] 

Appeal  from  Supreme  Cpart 

Certiorari  by  Charles  Mltadi  and  others 
against  the  Township  of  Rlreralde  and  anoth- 
er. From  judgment  for  defendants,  plainttfTs 
appeal.  Reversed,  and  record  remitted  to  Su- 
preme Court. 

The  re.siwndent  Scheie  brought  ejectment 
against  the  appellants,  claiming  under  a  tax 
sale.  Thereupon  the  appellants  sued  out  a 
certiorari  in  aid  of  their  defense  for  the  pur- 
pose of  setting  aside  the  tax  sale,  llia 
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property  formerly  belonged  to  Barrows,  who 
conveyed  to  Mltsch  by  deed  dated  May  28, 
19M,  and  recorded  May  31,  1004.  Mitscb 
had  taken,  possession  of  the  land  and  4iDllt 
an  office  and  scales  thereon,  which  were  used 
In  connection  with  and  as  iiart  of  a  Inmber 
yard.  On  December  12,  1908,  there  was  re- 
corded a  deed  for  the  same  property  from 
Barrows  to  Schuster,  dated  and  acknowl- 
edged August  18, 1804.  (The  date  1904  as  giv- 
en In  the,  certified  copy  la  clear  copyist's  er- 
ror.) Mitsdi  bad  been  regnlady  assessed 
for  taxes  on  property  described  as  "lumber 
yard,"  whidi  was  supposed  by  him  and  by 
the  assessor  and  collector  to  Include  the  lots 
now  in  question.  In  1908  after  tlie  assessor 
had  completed  the  duplicate  and  it  had  reach- 
ed the  ct^Iector,  the  latter  officer  was  asked 
by  some  one  to  assess  the  lots.  He  did  so, 
assessing  them  in  the  name  of  Schuster.  Of 
this  Mitsch  had  no  notice,  but  paid  his  taxes 
on  the  "lumber  yard"  as  before.  The  taxes 
assessed  to  Schuster  were  unpaid,  and  a  tax 
sale  was  had  in  1909  for  the  Schuster  fttxes. 
Under  this  sale  Scheie  claims.  Mltsch  bad 
DO  notice  of  the  sale.  In  1911  he  was  no- 
tlSed  by  Scheie  to  redeem.  He  emidoyed 
Barrows  as  his  attorney.  Barrows  sent 
Scheie  a  check  for  the  tax  (wUch  was  less 
than  $10  including  interest  and  costs)- 
Scheie  tefbsed  to  receive  It  Thereupon 
Barrows  8«it  a  check  to  the  collector,  who 
refused  to  receive  It  npon  the  ground  that 
Ultsdi  was  a  stranger  and  bad  no  right  to 
redeem.  No  other  ground  was  stated.  The 
collector  wrote  that  Schuster  was  considered 
the  rightful  owner.  He  evidently  thought 
that  Schoster  alone  had  the  right  to  redeem. 
Who  Schuster  was  did  not  appear.  It  was 
proved  by  Barrows,  who  was  uncontradicted, 
that  the  deed  under  which  Schuster  Is  sup- 
posed to  claim  had  been  executed  by  him. 
probably  in  blank,  and  put  In  the  hands  of 
one  Bhoads,  who  said  he  had  a  prospective 
buyer;  that  afterwards  Bhoads  Informed 
Bairows  that  the  man  had  failed  to  take  the 
deed,  which  was  then  lost.  ' 

V.  Claude  Palmer,  of  Mt  Holly,  for  ap- 
pellants. James  M.  Oavls,  of  Oamden  (Davis 
&  Davis,  of  Camden),  for  respondents. 

8WAYZE,  J.  (after  stating  the  facts  as 
above).  [1]  If  it  were  necessary  we  could 
Dot  avoid  holding  upon  the  case  as  present- 
ed that  there  was  no  proof  that  the  deed  to 
Schuster  had  ever  been  l^ally  delivered.  It 
la  Qot  neoesaary  to  go  as  far  as  that  As* 
sumhig  In  favor  of  the  respondents  that  it 
was  delivered,  the  failure  to  record  it  until 
after  Mltsch  bad  recorded  his  deed  la  fatal 
to  the  allied  Schuster  title.  There  Is  no 
qnestlm  that  Mltsdi  was  a  bona  flde  pur- 
^mm  for  a  valuable  consideration  not  hav- 
ing notice  thereof.  As  to  him  the  statute 
makes  tbe  Schuster  deed  void  and  of  no  ef- 
fect 2  Comp.  St  1910,  p.  1663.  pL  54.  The 
l^w  was  not  different  In  1891.  iaen.Stl885. 


p.  885,  pi.  104;  page  882,  pL  146.  There  can 
be  no  qneatlon  that  Mitsch's  deed  conveys  tbe 
lots ;  the  boundaries  as  stated  therein  plain- 
ly cover  them ;  tbe  fact  Is  confirmed  by  Ehe 
testimony  of  the  grantor  and  of  the  survey- 
or, and  was  in  effect  acknowledged  by  Scheie 
when  he  served  a  notice  calling  upon  Mltsch 
to  redeem.  Tbe  fact  that  Mitsch's  deed  In- 
cluded tbe  lots  was  not  disputed;  the  con- 
troversy was  only  whether  they  were  In- 
cluded In  the  assessment  of  the  "Inmber 
yard"  by  those  words  alone.  This  was  an 
immaterial  issue,  since  the  proceedings  are 
otherwise  fatally  defective. 

[2-4]  "The  power  to  sell  lands  for  taxes 
is  a  naked  power,  and  the  validity  of  the  ti- 
tle derived  from  sudi  a  sale  dep«ids  upon 
a  strict  compliance  with  the  directions  of  the 
statute  The  onus  probandi  is  npon  the  pur- 
chaser at  sudi  a  sate,  and  he  must  show  af- 
firmatively that  ereiTtfatais  had  been  done 
which  the  statute  makes  easmtlal  to  the  due 
execution  of  tbe  power."  WoodbiAdge  v. 
State  (Allen,  Pros.),  43  N.  J.  Law,  202.  The 
first  ai^  most  bnportant  essential  Is  a  valid 
assessment  Withont  tiiat,  cOl  the  proceed- 
ings axe  a  mere  nullity  Under  our  statute 
one  of  tbe  requisites  of  a  valid  assessment 
la  notice  of  some  kind  to  the  owner.  Tbe 
ocdlector  Is  required  by  section  42  of  tlte  Tax 
Act  within  00  Abjs  after  the  recdpt  of  the 
tax  duplicate  to  demand  payment  of  the  tax 
from  each  taxpayer  In  person  or  by  notice 
left  at  his  residence  or  mailed  postage  pre- 
paid to  the  taxpayer  if  his  post  office  afidrees 
Is  known  to  tbe  collector,  Althou^  this  sec* 
tlon  of  tbe  statute  provides  that  no  proceed- 
ings for  collection  shall  be  Invalid  for  lack 
of  the  notice  or  demand,  it  Is  obvious  that 
this  saving  clause  was  meant  only  to  prevent 
tbe  failure  of  a  tax  lien  In  cases  where  the 
collector  could  not  readily  make  the  demand. 
In  a  case  like  the  present,  where  It  Is  shown 
that  the  owner  was  well  known  to  him,  lived 
in  the  same  town,  and  was  supposed  at  least 
to  have  been  already  assessed  and  to  have 
paid  taxes  on  the  property  regularly  for  three 
years  Immediately  preceding,  there  can  be  no 
excuse  for  the  foUure  to  give  notice  and  de- 
mand payment  of  the  tax  as  the  statute  re- 
quires, except  the  fact  that  as  is  now  said, 
the  property  was  not  Included  by  the  asses- 
sor in  the  assessment  of  the  "lumber  yard." 
This,  however,  does  not  excuse  the  collector. 
He  himself  undertook  to  assess  the  lots  as 
omitted  property  under  the  authority  given 
to  him  by  section  28  of  the  Tax  Act  4  Comp. 
St  1910,  p.  6107,  pi.  28.  That  section  requires 
him  to  give  the  owner  immediate  notice  of 
the  entry  of  the  assessment  on  the  duplicate 
and  of  the  time  and  place  of  the  next  meet- 
ing of  the  commissioners  .of  appeal.  There 
is  iH>  saving  clause  In  this  flection  as  in  sec- 
ti(m  42,  and  tbe  decisions  do  not  sug^t  a 
qualiflcatloa  of  tbe  netxasity  of  notice,  ex- 
cept in  tbe  case  of  nonresidents,  where  actual 
B^lce  is  impoBslble.    Tlie  dedatons,  It  is 
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true,  were  not  In  caaes  of  omitted  property 
added  by  the  collector  under  section  1  of  the 
act  of  1848  (3  Gen.  St  1895,  p.  3290,  pi.  M),  bnt 
in  cases  of  property  added  or  assessed  at  a 
higher  valaatlon  by  the  commlsslonera  of  ap- 
peal under  section  2  of  the  act  &  Gen.  St 
1895,  p.  3290,  pi.  57);  but  the  revisers  in  I 
1903,  by  combining  the  two  sections  In  the 
present  section  28.  must  have  meant  that  the 
same  rule  was  applicable  to  each  case,  and 
by  omitting  to  Introduce  In  section  28  the  sav- 
ing clause  of  section  42  sufficiently  Indicated 
that  the  reqnlrement  of  notice  under  the  for- 
mer section  was  more  stringent  than  under 
the  latter.  There  is  a  valid  reason  for  mak- 
ing it  more  stringent  The  taxpayer  may  be 
assumed  to  know  that  his  property  Is  liable 
to  tax  and  be  held  to  the  duty  of  ascertain- 
ing whether  it  has  been  assessed  by  the  as- 
sessor; but  he  may  on  his  part  assume  that 
the  general  ehwt  description,  which  the  as- 
sessor Is  authorised  to  adopt,  Includes  all  his 
property  liable  to  assessment,  specially  since 
he  may  properly  assume  that  the  assessor 
has  performed  .his  public  duty  to  assess  all 
property  liable  to  taxation.  On  the  other 
hand,  when,  as  In  this  case,  it  is  claimed  that 
a  part  of  the  property  has  been  omitted  by 
the  assessor,  the  taxpayer  is  entitled  to  know 
what  the  claim  of  the  collector  Is,  so  ttiat  he 
may  take  propw  proceedings  to  present  the 
tects  before  the  appellate  tribunal  provided 
by  statute.  In  this  case  there  was  a  failure 
to  give  notice  to  IhUtsch,  the  owner,  and  his 
interest  In  the  lots  could  not  be  attected  by 
the  subsequent  proceedings.  When,  there- 
fore, the  collector  attempted  by  a  sale  and  the 
certificate  thereof  to  affect  MItHch's  title,  the 
latter  had  a  r^bt  to  question  the  proceedings 
by  certiorari.  Mltsch's  title  is  that  of  own- 
er in  fee,  and  the  certificate  of  sale  Is  nuga- 
tory for  want  of  a  legal  assessment  on  which 
to  rest  If  it  be  said  that  the  collector  can- 
not be  supposed  to  decide  between  conflicting 
titles,  it  Is  sufficient  answer  to  say  that  he 
cannot  sell  the  property  except  upon  proceed- 
ings against  the  owner,  and  If  he  desires  to 
avoid  the  risk  of  losing  the  tax,  he  must  no- 
tify all  parties  who  seem  to  have  a  title.  If 
this  were  not  required,  an  owner  of  land 
would  be  placed  In  the  unfortunate  position 
In  which  Mltsch  finds  himself.  Without  no- 
tice of  a  tax,  without  any  reason  to  expect 
any  tax  other  than  that  levied  by  the  as- 
sessor, after  paying  all  that  he  ought  to  have 
anticipated  It  was  his  duty  to  pay,  and  with- 
out being  afforded  an  opportunity  to  con- 
test or  even  to  pay  the  additional  tax  de- 
manded, he  finds  himself  deprived  of  prop- 
erty which  be  baa  been  at  an  expense  to  Im- 
prove £or  business  purposes.  The  Legislature 
never  cont^plated  so  gross  an  injustice,  and 
in  order  to  prevent  it  has  required  Uie  notice 
that  was  not  given  in  this  case. 

[I-I]  These  considerations  are  enough  to 
dispose  of  the  case.  It  Is  probably  well,  how- 
ever, to  call  attention  to  other  errors  equally 


fatal.    Woodbridge  v.  State  (Allen,  Pros.), 
above  cited,  holds  that,  oa  the  hearing  of  a 
certiorari  brought  to  review  the  proceedings 
on  which  a  tax  title  Is  founded,  the  common- 
law  mle  applies  that  one  who  claims  under  a 
tax  sale  must  show,  affirmatively,  tbat  the 
tax  was  duly  assessed,'  and  was  a  lien  on  the 
lands,  and  that  the  successive  steps  which 
led  to  the  sale  were  regularly  taken.  Such 
facts.  If  they  do  not  appear  by  the  proceed- 
ings returned  with  the  writ,  must  be  shown 
by  the  recitals  In  the  certificate  of  sale  or 
by  proof  aliunde.   It  was  also  held  in  that 
case  that,  where  the  writ  of  certiorari  calls 
for  all  documents  and  proceedings,  the  re- 
turn must  be  taken  to  contain  a  fall  state- 
.ment  of  all  the  proceedings  tiiat  were  had. 
The  oonrt  was  there  dealing  with  the  dEect 
of  section  16  of  die  Sale  of  Land  Act.  4 
Cwnp.  St  1910,  p.  4079.   The  provlsima  of 
the  present  act  are  no  atroi^r  than  that. 
The  certificate  of  sale  is  <mly  presumptive 
evidence  of  the  title  of  the  purchaser  and  of 
the  regularity  and  validly  of  die  proceed- 
ings. 4  Comp.  St  191<^  p.  5135,  pi.  56,  at  the 
end.   When  we  examine  the  return  and  the 
certificate  in  this  case,  we  find  a  very  com- 
plete failure  to  set  forUi  what  the  statute  re- 
quires. The  certificate,  indeed,  contains  some 
of  the  recitals  required  tx>  be  contained  there- 
in, but  on  a  direct  attack  by  certiorari  tills 
does  not  suSlce  under  the  mle  of  Woodbridge 
V.  State  (Allen,  Pros.),  and  there  is  no  proof 
aliunde.   The  defects  are  serious.   There  is 
nothing  In  the  certificate  or  return  to  show 
that  the  tax  was  unpaid,  unless  we  guess  It 
from  a  recital  of  the  as-iessment  and  the  sale; 
nothing  to  show  proceedings  to  perfect  a  lien 
by  filing  wl^  the  county  clerk  as  required 
by  section  50;  Indeed,  the  return  says,  and 
the  township  clerk  testifies,  that  there  was  no 
list  of  delinquent  taxpayers  for  1908.  There 
is  nothing  to  show  that  the  tax  was  in  ar- 
rear  on  July  1,  1909,  as  required  by  section 
51;  or  that  public  notice  was  given  of  the 
time  and  place  of  sale,  stating  the  names  of 
delinquents  and  the  land  to  be  sold,  and  the 
amount  of  the  deUnquent  taxes;  or  that  ad- 
vertisement was  made  In  newspapers  or  by 
posting  In  five  public  places.    The  collector 
was  a  witness,  but  did  not  testify  on  this 
subject  If  we  could  assume  that  these  facts 
were  not  litigated,  we  could  not  In  tbc  same 
way  overcome  the  failure  to  give  notice  of 
the  sale  to  the  owner,  for  there  Is  uncontra- 
dicted evidence  that  no  suqh  notice  was  giv- 
en. As  if  the  failure  to  comply  with  section 
51  was  not  fatal  enough,  tiiere  was  a  feilnre. 
at  least  as  far  as  appears,  to  comply  wltb 
section  54,  by  filing  a  report  with  thtf  clerk 
of  the  taxing  district  of  the  collector's  pro- 
ceedings with  proof  of  publication,  poatlnfE. 
and  mailing.  Tbe  clerk  was  called  aa  a  wit- 
ness, but  was  not  questioned  <m  this  tovAc 
It  would  be  difficult  to  find  a  proceeding  more 
erroneous.    The  defects  are  not  merely  of 
formal  or  technical  procedure;  they  so  to  tbe 
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nbstaDUal  merits.  Even  trhen  It  came  to 
the  redemption  of  tbe  property  from  the  sale, 
Wtaeb  was  gimi  no  chance  to  redeem.  Al- 
tlioDgb  Stitiele,  tbe  pnn^aaer,  serrod  a  notice 
eaUlug  npon  him  to  redeem,  the  collector  le- 
(osed  lilm  the  right  solely  on  the  ground  that 
be  was  a  Btranser  to  the  title,  thus  aaramlDg 
to  pass  <m  a  legal  question  and  deddlns  It 
wrong.  It  Is  not  important  that  the  tax  was 
not  tendered  In  cash,  or  tiiat  there  may  have 
twen  an  otov  of  a  few  cents  In  calculating 
tbe  Interest  The  refusal  to  accept  the  pay- 
ment was  not  pnt  on  either  of  these  grounds, 
and  It  would  have  been  Idle  to  make  a  far- 
tber  and  more  formal  tender. 

[I]  After  the  argument  In  this  court,  a 
point  was  made  by  supplemental  brief,  that 
was  not  presented  In  the  court  below.  It  Is 
Bald  that  the  writ  of  certiorari  was  allowed 
too  late,  and  section  14  of  the  Certiorari  Act 
Is  appealed  to.  Since  tbe  point  was  not  made 
Ui  tbe  Supreme  Court,  we  need  not  consider 
it  DOW.  We  ought  not  to  do  so,  since  the  lim- 
itation Is  not  applicable  in  cases  where  tbe 
assessment  is  made  in  violation  of  constitu- 
tlooal  rights.  Cases  have  been  recently  col- 
lected by  Mr.  Jnstloe  Trencbard  in  Walsh  v. 
Newaric,  78  N.  J.  Law,  168,  Ta  AU.  623.  We 
do  not  know  what  facts  might  have  been 
brought  to  the  attention  of  the  Supreme 
Court,  if  this  point  had  been  made  there. 

The  judgment  must  be  reversed,  and  the 
record  remitted  to  the  Supreme  Court,  in  or- 
der that  a  Judgment  may  be  there  entered 
setting  aside  the  proceedings.  Since  the  tax 
was  illegally  assessed,  and  our  decision  dis- 
liosee  of  the  whole  case,  the  appelant  Is  en- 
titled to  costs  in  both  courts. 


r,ONG  DOCK  CO.  v.  STATE  BOARD  OF 

ASSESSORS. 

(Court  of  Errors  and  Appeals  of  New  Jwsey. 
Nov.  18,  1814.) 

(Svllahtu  by  ihe  Court.) 

1.  -Taxation   ({  4t)G*)— Erboneous  Assess- 

MEHT— ReUZF  on  CKBTIOBABI. 

Under  the  Railroad  Tax  Act,  it  is  the  duty 
of  the  Supreme  Court,  upon  certiorari,  to  give 
relief  as  well  in  cases  where  tlie  amount  of  tbe 
tax  is  excessive  or  insufficient  as  in  cases  where 
tbe  principle  upon  which  the  assessmeift  is  mude 
ii  erroneooB. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  800-810;   Dec.  Dig.  |  400.*] 

2.  Taxation  (H  403,  494*)— Assesskbmt  bt 
State  Boabd — Review  bt  Coubt, 

Where,  in  a  railroad  tax  case,  the  evidence 
as  to  vabie  is  cooSicting,  the  court  properly  re- 
fuses to  interfere  with  Uie  decision  oC  the  State 
Board  of  Assessors,  who  may  have  decided  upon 
the  weight  and  value  of  tbe  evidence  before  them 
in  the  light  of  their  own  knowledge,  as  Jurors 
may  and  as  the  statute  permits,  hot  where  all 
the  evidence  is  for  a  valuation  very  much  lowei' 
than  that  fixed  by  the  board,  and  the  board 
has  added  20  per  cent  to  the  valuations  on 
which  thf  expert  witnesses  were  in  substantial 
acf-Ord,  there  is  presented  s  case  of  palpable 


error,  which  reguirei  tbe  court  to  set  aside  the 

assesament. 

[Ed.  Note.—For  other  cases,  see  Taxation, 
Cent  Dig.     87(V-888;  Dec.  Dig.  SS  493,  494.*] 

3.  Taxahon  (S  493*)— Assbbbment  by  Staxb 
Boabd— Review  bt  Ooubt—Evidbitcb. 

A  certificate  by  tbe  State  Board  of  Assess- 
ors ia  not  the  proper  way  to  ascertain  their 
knowledge  of  the  value  of  railroad  property. 
Tbe  board  as  a  board  may  certify  its  official 
findings,  bat  not  the  individoal  tmowledge  of 
each  member.  The  important  distinction  is 
that  between  evidential  facts  and  facts  inferred 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent,  Dig.  IS  876-883 ;  Dec.  Dig.  }  493.*] 

4.  Taxation  (|  496*)~A88essuent  bt  Staix 
Boabd — Review  by  Coubt— Evidence. 

The  Legislature,  by  making  the  knowledge 
of  members  of  the  State  Board  of  Aasessors 
evidential  and  providing  for  a  review  by  the 
court  of  the  amount  of  the  tax  and  the  exces- 
sivmess  or  Insufficiency  of  the  assessment,  has 
by  the  necessity  of  tbe  case  provided  for  taldng 
of  tbe  testimony  of  members  of  the  board,  since 
there  cannot  be  auch  review,  unless  all  the  facta 
before  the  board  are  presented  to  the  court. 

[Ed.  Note.— For  other  cases,  see  Taxatiim, 
Cent  Dig.  Si  890-810 ;  Dec.  Dig.  |  406.*] 

5.  Taxation  (S  496*)— Assbssuest  bt  State 
Boabd— Review  on  Cebtiorabi— Cbobs-Ex- 
aujnation  of  Meubicbs  op  Boabd. 

The  hearing  in  s  railroad  tax  /raae  provided 
by  the  Legislature  must  be  a  real,  not  a  sham, 
bearing.  The  taxpayer  has  the  right  to  support 
his  allegations.  If  need  be,  by  proof.  To  deter- 
mine whether  there  is  need  of  proof,  he  ninst 
know  what  he  has  to  meet.  Hence  he  has  the 
right  to  know  what  knowledge  the  individual 
membera  of  the  State  Board  of  Asaessora  had 
ujwn  which  to  !>ase  their  valuation,  and  for 
that  purpose  to  call  the  members  of  the  board 
as  witoesses  and  cross-examine  them  as  to  their 
individual  Jcnowledge  of  facts,  but  not  as  to 
the  method  by  which  the  board  reached  ita  re- 
sult. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  IS  890-810;  Dec.  Dig.  |  496.*] 

Appeal  from  Supreme  Court 

Action  by  tbe  lK>ng  Dock  Company  against 
the  State  Board  of  Assessors.  From  Judg- 
ment for  defendants  (89  Atl.  1031),  plaintiff 
api)eala.    Reversed,  and  record  remitted. 

Robert  J.  Bain,  of  Jersey  City  (GUbert  Col- 
lins and  George  S.  Hobart,  both  of  Jersey 
City,  on  tbe  brief),  for  appellant  Josiah 
Stryker,  of  Trenton  (John  W.  Wescott,  Atty. 
Gen.,  on  tbe  brief),  for  respondents. 

SWAYZE,  J..  [1,2]  The  Supreme  Court 
held  that  It  would  not,  in  settling  tbe  ques- 
tion of  fair  valne,  oppose  its  judgment  to 
that  of  an  administrative  board  Intrusted  by 
law  with  the  duty  of  fixing  the  fair  value  or 
market  value  of  land  for  the  parpose  of  as- 
sessing tbe  same  for  taxes,  where  there  was 
testlmfmy  before  tbe  board,  the  w^ht  and 
value  of  which  It  was  required  to  deterndne, 
to  which  the  members  ot  tbe  board  might 
add  th^  indlTidnftl  personal  knowledge  and 
judgment  The  portion  of  the  opinion  thns 
paraphrased  treats  the  valuation  of  the  State 
Board  of  Assessors  as  if  It  were  the  judg- 
ment of  a  judldal  tribunal,  and  the  Supreme 


•For  ether  cans  see  mdm  topic  and  MCttoo  HUMBBR  Id  Dec.  Dtv.  A  Am.  Dig.  Key-No.  Berie*  A  Rep'r  Indues 
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Court  a  mere  anvellato  trttninal  passliiff  up- 
on questions  of  law  only.  To  leave  no  doubt 
that  nich  was  the  view  taken  by  the  court 
of  its  functions,  the  oiibilon  goes  on  to  say 
Uiat  the  court  cannot  supersede  the  Judgment 
of  the  board  with  the  cotirtfs  own  Judgment 
upon  a  practical  question  of  methods  of  nl- 
uati<m,  unless  Qie  prlntdple  which  has  ob- 
tained be  inherently  and  legally  Ticious — an 
expression  which  must  mean  that  tba  ptto- 
dple  upon  which  tiie  State  Board  at  Assess- 
ors proceeded  may  be  inherently  vtclons  and 
yet  cannot  be  corrected  by  the  court  unless 
also  legally  vicious.  We  think  the  Su- 
preme Court,  in  adopting  this  view  of  Its 
functitms  and  ttiereupcm  afflrmlng  the  as- 
sessment, failed  to  perform  the  duty  which 
the  statute  impoeed  upon  It  Section  XS  of 
the  act  (4  Comp.  St  IdlO,  p.  6270,  pL  457)  ex- 
pressly enacts  that,  upon  a  certiorari  of  the 
taxes  Imposed  by  the  state  board,  relief  may 
be  had  as  well  In  cases  where  It  Is  claimed 
that  the  amount  of  the  tax  Is  excessive  or 
insufficient  as  in  cases  where  It  Is  claimed 
that  the  principle  upon  which  the  assessment 
Is  made  Is  erroneous,  and,  If  it  shall  be  made 
to  appear  that  any  assessment  Is  unlawful, 
excessive,  of  Insufficient,  the  court  shall  cor- 
rect the  same  and  reduce  or  Increase  it  as 
may  be  just,  or  refer  it  back  to  the  board  of 
assessora,  who  shall  correct  or  reassess  the 
same  In  accordance  with  the  Instructions  of 
the  court  The  act  then  adds  that  In  any  suit 
or  proceeding,  except  on  such  certiorari,  the 
certificate  of  the  state  board  shall  be  con- 
clusive and  have  the  force  and  effect  of  a 
Judgment  of  a  court  of  record.  If  this  plain 
language  left  it  at  all  doubtful  that  the  court 
was  to  consider  the  amount  of  the  assessment 
as  well  as  the  legal  principles  upon  which 
the  board  acted,  the  doubt  would  be  removed 
by  an'  examination  of  the  state  of  the  law 
at  the  time  the  act  was  passed,  as  to  review 
by  the  court  of  the  amount  of  tax  assess- 
ments. The  Railroad  Tax  Act  was  passed  In 
1884.  At  that  time  the  act  of  March  26, 1852 
(3  Gen.  St  1895.  p.  3390,  pi.  487),  was  in 
force.  This  act  had  been  passed  immediately 
after  the  Supreme  Court  had  in  State  v. 
Quaife,  23  N.  J.  Law,  89,  laid  down  the  same 
doctrine  as  In  ttie  opinion  now  under  review. 
It  was  no  doubt  passed  to  overcome  the  ef- 
fect of  that  decision.  Under  the  act  of  1852, 
the  court  reviewed  the  valuation  in  tax  cas- 
es and  determined  disputed  questions  ot  tect 
when  the  purpose  of  the  Investigation  was 
the  affirmance  or  the  reveroal.  in  whole  or  In 
part  of  the  tax  imposed.  The  cases  are  col- 
lected In  Royal  Mfg.  Ca  v.  Rahway,  7B  N. 
X  Law,  416,  67  Atl.  940.  Such  was  the  rule 
as  to  the  review  on  certiorari  of  general  tax- 
es when  the  Railroad  Tax  Act  was  enacted, 
and  we  cannot  entertain  a  doubt  that  the 
Legislature,  in  its  desire  to  avoid  any  ques- 
tion that  the  new  legislatloD  accorded  to  the 
railroad  companies  the  equal  protection  of 
the  laws,  gave  them  the  same  right  to  review 


by  the  Supreme  Court  that  was  accorded  to 
other  taxpayers  by  the  act  of  1862.  Our  de- 
cisions prlcw  to  the  present  case  are  In  ac- 
cord with  this  view.  In  the  first  case  (Cen* 
tral  B.  B.  Ca  T.  State  Board  of  Assessors, 
49  N.  X  Law,  1,  T  AH.  806),  Cble<  Justice 
Beasley,  with  his  usual  accuracy,  stated  the 
somewhat  peculiar  situation  created  by  other 
IHTOvlsions  of  the  act  He  said: 

"We  do  not  consider  that  we  have  the  right 
to  alter  or  annul  any  of  the  proceedini^  of 
this  body  of  officers,  except  for  palpable  error, 
for  it  18  not  to  be  overlooked  that  the  statute 
in  qaestioo  expreasl;  declares  that  these  aseess- 
ora  'ehall  be  entitled  to  use  tbeir  personal 
knowledge  and  judgment  as  to  the  value  of  the 
property,'  a  capacity  with  which  this  court  I> 
Dot  endowed  by  the  Legislature." 

That  the  Chief  Justice  by  the  expression 
"palpable  error"  referred,  not  to  mere  legal 
error,  but  to  error  In  the  valuation,  is  ap- 
parent from  the  fact  that  It  was  the  valua- 
tion only  that  he  was  for  the  moment  dis- 
cussing. The  sentence  immediately  preceding 
the  passage  we  have  quoted  is: 

"We  can  perceive  nothing  In  the  facts  before 
nn  that  wonld  justify  ub  in  interfering  with  val- 
uations of  thii  class." 

He  was  passing  upon  the  facts  of  the  case 
and  not  upon  the  1^1  principles  adopted  by 
the  state  board.  What  he  held  was  that 
the  court  would  not  alter  the  assessment 
except  for  palpable  error,  which  is  equivalent 
to  saying  that  it  would  do  so  tf  palpable  er- 
ror appeared.  The  exception  pQ>ves  the  rule. 
This  palpable  error  did  not  appear  In  that 
case,  since  the  prosecutor  failed  to  show  that 
the  valuation  might  not  be  justified  by  the 
personal  knowledge  of  members  of  the  state 
board,  which  the  court  did  not  possess.  The 
recent  opinion,  cited  below,  on  the  valuation 
of  the  very  property  now  in  question,  is  in 
entire  accord  with  Chief  Justice  Beasley's 
opinion.  In  Long  Dock  Co.  v.  State  Board 
of  Assessors,  82  N.  J.  Law,  21,  81  AtL  568,  Mr. 
Justice  Garrison,  after  saying  that  there  was 
testimony  supporting  the  valuation  -of  the 
state  board  and  testimony  opposed  thereto, 
added: 

"We  are  anable  to  say  that  the  latter  tekti- 
moay  so  preponderates  as  to  overcome  the  Judf- 
m«nt  of  the  Doard  and  the  testimony  tliat  sop- 
ports  It  as  to  make  it  oar  clear  duty  to  snbsth 
tute  our  judgment  for  that  of  the  state  boaid 
upon  a  Question  of  value." 

To  make  it  still  more  clear  that  he  was 
dealing  only  with  the  weight  of  evidoioe,  he 

continued: 

"If  ft  were  a  gaestion  of  law,  our  opinion 
might  be  of  more  worth  than  that  of  an  admin- 
istrative  board,  but  upon  a  question  of  value  the 
presumption  is  rather  the  other  way." 

[3-B]  This  was  a  recognition  of  the  duty  of 
the  ooart  to  oondder  the  foots  as  to  valua- 
tion in  accordance  with  the  statutory  direc- 
tltm.  The  court  was  very  far  from  limiting 
its  function  to  a  consideration  of  the  legal 
principles  on  which  the  board  had  acted.  In 
both  cases  the  court  dealt  with  the  weight  ot 
evidence  on  the  question  of  valuation,  prc^- 
ly  requiring  that  the  evidence  should  pre- 
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ponderate  against  tbe  valuatlou  of  tbe  state 
board  before  It  was  set  aslde^  We  are  not 
withoDt  precedent  In  this  court  The  ques- 
tloo  is  the  same  that  arises  under  the  general 
tax  act  We  tiave  held  that  It  Is  the  duty  of 
the  Supreme  Court  under  that  act  to  rewelsh 
the  evtdrace  and  amend  the  assessment  when 
satisfied  that  tjie  valuation  of  the  taxable 
property  for  which  tbe  taxpayer  is  assessed 
Is  erroneous.  Millville  GasUgbt  Co.  v.  Mlll- 
vUle,  84  N.  J.  Law,  409,  86  AU.  449.  In  tbe 
pending  case  tbe  opinion  makes  It  clear  that 
the  court  did  not  rewelgh  the  evidence  but 
ttmited  Itself  to  a  review  of  the  legal  prin- 
ciples on  which  tbe  state  board  bad  acted. 
But  on  that  narrow  ground,  also,  there  was 
error.  It  is  well  recognized  and  on  tbe  plaln- 
e^it  principles  of  justice  that  tbe  Judgment, 
even  of  a  court  is  legally  erroneous  If  there 
Is  no  evidence  to  support  it,  since  without 
evidence  tbe  Judgment  is  no  better  than  an 
arbitrary  edict  In  the  present  case,  tbe 
state  board  added  20  per  cent,  amounting  in 
the  aggregate  to  nearly  or  quite  a  million 
dollars,  to  the  valuations  on  which  tbe  ex- 
perts on  both  sides  were  in  substantial  ac- 
cord. There  was  no  evidence  to  support  this 
addition,  since  the  court  did  not  even  assume 
that  members  of  the  board  possessed  knowl- 
edge not  possessed  by  the  experts,  but  spoke 
only  of  considerations  "probably  wltbln  the 
personal  knowledge  of  the  assessors" — a  prob- 
ability that  was  at  best  conjectural,  since  the 
asses!$ors  refused  to  dLsclose  whether  or  not 
tbey  had  any  means  of  knowledge  or  famil- 
iarity with  tbe  property  tbey  were  valuing. 
The  question  of  the  value  of  railroad  prop- 
erty is  a  highly  technical  one  for  experts, 
and  the  state  bad  In  1909,  for  the  information 
of  the  lyeople  of  the  state  and  the  State  Board 
of  Assessors,  as  the  preamble  of  the  resolu- 
tion declares,  employed  such  experts.  There 
was  no  presumption  in  tbe  mind  of  tbe  Leg- 
islature that  members  of  the  board  wonld 
know  more  than  tbe  experts,  and  the  court 
oaglit  not  to  assume  such  to  be  tbe  fact  with- 
out proof.  Where  there  Is  conflicting  evi- 
dence, the  court  may  properly  refuse  to  inter- 
fere with  tbe  decision  of  tbe  state  board,  who 
may  have  decided  upon  the  weight  and  value 
of  the  evidence  before  them  in  the  light  of 
tbdr  own  knowledge,  whatever  it  may  have 
been,  u  Jurors  may  and  as  the  statute  per- 
mits. '  HuOi  seems  to  have  been  the  situation 
in  tbe  cases  dted.  The  present  case  is  very 
different  There  Is  no  evidence  here  to  sus- 
tain the  valuation  adopted  by  the  board. 
All  the  evidence  is  for  a  valuation  many 
hundred  tbonsand  dollars  lower.  In  this  sit- 
nation  tbm  Is  presented  tbe  very  case  of 
'Inlpable  eiror,"  In  the  valuation  to  which 
CUef  Jnattee  Beasley  referred.  It  the  board 
WMs  possessed  of  knowledge  justifying  the 
valuation  it  adopted,  that  knowledge  was  not 
brou^t  to  the  attention  of  the  Suprane 
Court  and  does  not  appear  on  the  record.  It 
Is  urged  tbat  It  was  tbe  duty  at  the  proae- 
cnton  to  call  upon  the  board  to  certify  to 


th^r  knowledge.  To  this  there  are  two  an- 
Bwers:  (1)  The  prosecutors  might  well  rest 
cont^t  with  tbe  evidence  as  to  value;  and 
(2)  a  certificate  by  tbe  board  is  not  tbe  proi>eT 
vray  to  ascertain  their  knowledge.  Tbe  pros- 
ecntors  might  rest  content  since  the  highest 
value  that  is  testified  to  is  below  tbe 
valuation  fixed  by  the  board.  A  certificate  by 
the  board  is  not  the  proper  way  to  ascer- 
tain their  knowledge,  because  knowledge  of 
values  Is  the  Individual  possession  of  each 
member  and  doubtless  differs  with  each,  as  is 
snfildently  shown  by  remarks  made  by  one 
member  of  the  board  during  the  colloquy  at 
the  hearing.  Tbe  board  as  a  board  may  cer- 
tify its  official  findings,  but  not  tbe  Indivld- 
uai  knowledge  of  each  member.  That  Indi- 
vidual knowledge  differs  In  no  essential  re- 
spect from  tbe  knowledge  of  the  expert  wit- 
nesses. It  may  prove  more  or  less  valuable 
when  subjected  to  the  same  tests.  The 
knowledge  of  both  alike  Is  a  fact  to  be  con- 
sidered by  the  board  In  making  up  Its  Judg- 
ment The  Important  distinction  Is  that  be- 
tween evidential  facts  and  facts  Inferred 
therefrom.  Tbe  mental  process  by  which  the 
board  makes  Its  Inferences  and  reaches  Its 
conclusions  Is  no  more  open  to  Inquiry  than 
the  processes  by  which  a  Jury  reaches  Its 
verdict  (Chicago,  B.  &  Q.  Ry.  Co.  v.  Babcock, 
204  U.  S.  585,  27  Sup.  Ct  326,  51  L.  Ed.  636), 
but  the  evidential  facts  on  which  tbe  finding 
and  Judgment  of  the  board  rests  are  as  open 
to  inquiry  as  tbe  tacts  proved  before  a  Jury, 
and  none  the  less  open  in  the  one  case  than 
In  the  other,  because  those  facts  are  within 
tbe  knowledge  of  members  of  the  board  alone 
or  in  the  knowledge  of  Jurymen  alone.  The 
distinction  is  in  effect  the  same  that  was 
pointed  out  by  all  the  Judges  in  tbe  House  of 
Lords  in  Duke  of  Buceleuch  v.  Metropolitan 
Board  of  Works,  L.  R.  5  H.  L.  418;  41  L.  J. 
Excb,  137.  It  was  there  held  that  tbe  um- 
pire was  properly  examined  as  a  witness  to 
ascertain  whether  he  took  into  consideration 
matters  not  included  In  the  reference,  and 
therefore  not  within  his  Jurisdiction,  but  that 
tbe  operations  of  his  mind  in  reaching  his 
award  were  not  the  proper  subject  of  exam- 
ination. A  quotation  from  the  t^lnlon  of 
Lord  Chelmsford  clearly  expresses  the  dis- 
tinction: 

"To  prevent  the  defendants  from  queetloning 
him  so  far  would  have  been  to  have  deprived 
them  of  Information  to  which  they  were  entitled 
by  shutting  them  off  from  tbe  only  source  of  it 
in  the  breast  of  the  umpire.  He  alone  conld 
tell  what  subjects  he  Included  under  the  general 
terms  of  his  award.  But,  this  bavinz  been 
ascertained,  the  defendants  were  not  at  liberty 
to  go  further  and  to  ask  the  umpire  what  were 
the  elements  which  entered  into  bis  considera- 
tion in  determining  the  question  of  compensa- 
tion." 

Tbe  only  way  to  ascertain  tbe  knowledge 
ot  members  of  tlie  board  was  either  by  call- 
ing on  each  to  certify  individually — a  pro- 
ceeding for  whlcli  there  is,  we  think,  no  prec- 
edent— or  by  examining  each  as  a  witness. 
The  oue  Is  analogoos  to  cues  wbere  Jury- 
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men  may  be  eKamlned  as  wltiiesses  to  tacts,  t 
but  are  not  to  be  examined  as  to  the  mental 
processes  by  wblch  they  draw  Inferences' 
from  those  facts  and  arrlre  at  a  rerdicti 
Tbere  was  indeed  a  time  in  the  history  of, 
trial  by  jury  when  Jurors  were  allowed  to| 
avail  tiiemselves  of  one  another's  knowledge  I 
without  disclosing  It  in  the  open ;  but  that ! 
was  at  a  time  when  the  Jurors  were  still  wit- ! 
nesRes  and  not  triers.  Prof.  Thayer  deals 
with  the  question  in  his  Preliminary  Treat- 
ise, p.  168£f.,  and  an  interesting  history  Is 
to  be  found  In  Wigmore,  8  1800.  In  1650  it 
was  laid  down  that  a  Juror  ought  to  state 
publicly  in  court  on  oath  his  information  and 
not  give  it  in  private  to  his  companions. 
Bennett  V.  Hartford.  Style.  233,  cited  In  Thay- 
er, 174.  Blackstone  (3  Bla.  Comm.  375)  re- 
fers to  the  same  case  as  having  first  Intro- 
duced the  rule,  "which  now  universally  ob- 
tains, that,  if  a  Juror  linows  anything  of  the 
matter  in  issue,  he  may  be  sworn  as  a  wit- 
ness and  give  his  evidence  publicly  in  court" 
The  rule  appears  In  the  very  first  volume  of ; 
our  reports  (Anderson  v.  Barnes,  1  N.  J.  Law, 
203),  and  is  enacted  in  section  15S  of  thej 
Practice  Act  (3  Comp.  St  1910,  p.  4102).  The ' 
same  rule  applies  to  a  Judge.  WIgmore,  SS 
1805,  1909.  We  see  no  reason  why  the  mem- ; 
bers  of  the  state  board  should  be  exempt 
from  testifying.  Whether  the  members  shall 
be  required  to  testify  to  their  knowledge  un- 
der the  sanction  of  an  oath  and  with  the  usu- 
al safeguard  of  croas-ezamlnation  depends 
upon  the  rules  of  our  law  In  analogous  cases. 
It  is  true  the  members  of  the  state  board 
were  neither  Judges  nor  Jurors.  They  were 
acting  in  a  double  capacity,  first  as  assessors 
who  had  made  an  assessment  against  which 
a  complaint  had  been  made;  and,  second,  as 
commissioners  of  appeal  sitting  to  review  the 
assessment  upon  testimony  to  be  subsequent- 
ly reviewed  by  the  Supreme  Court  As  as- 
Besstns  they  were  in  no  better  imsitlon  than 
commiasionerB  of  aasesaraent  who  are  exam- 
ined and  cross-examined  as  to  spedal  assess- 
ments as  a  matter  of  everyday  practice. 
While  the  state  board  are  neither  Jnrora  nor 
Judges,  the  importance  of  the  comparison  lies 
in  the  fact  that  the  rule  applied  since  1650 
to  jurors,  and  perhaps  for  an  even  longer 
time  to  Judges,  illustrates  the  fundamental 
principle  that  a  bearing,  in  order  to  comply 
with  the  law,  must  be  a  hearing  at  which  ad- 
verse witnesses  may  be  met  and  cross-exam- 
ined. Our  law  la  careful  to  secure,  as  Black- 
stone  says,  that  evidence  of  facts  shall  be 
given  publicly  In  court  The  right  to  cross- 
examine  witnesses  as  to  facts  is  of  the  very 
essence  of  civilized  Judicial  procedure,  and 
there  Is  no  rule  exempting  from  cr(»s-exem- 
ination  witnesses  who  happen  to  be  jurors 
also.  Even  Judges  are  not  exempt  Wig- 
more,  §§  1805,  1900.  One  of  the  reasons  giv- 
en for  exempting  Judges  from  the  obligations 
of  witnesses  la  their  own  courts  la  the  diffi- 
culty of  th^  xweatdlng  at  th^  own  cross- 


examination.  ^Is  difficulty  Is  "not  Insopera- 
ble.  If  It  were,  the  courts  would  be  sub- 
ject to  the  mocking  question  of  Hairy  IT  to 
one  of  his  judges  as  to  the  procednie  U  the 
Judge  were  the  sole  witness  of  a  murder. 
The  liegislature  has  power  to  inovlde  for 
the  taking  of  testimony  of  witnesses  who 
ham>en  also  to  be  members  .of  the  tribonal. 
It  has  necessarily  done  so  In  this  ease  by 
making  the  knowledge  of  members  of  the 
board  evidential,  and  providing  for  a  review 
by  the  court  of  the  amount  of  the  tax  and 
the  exceeslveness  or  insufficiency  of  the  as- 
sessment. There  can  be  no  such  review,  un- 
less all  the  facts  before  the  board  are  pre- 
sented to  the  court  The  Legislature  has  tak- 
en pains  also  to  provide  for  a  bearing,  for 
process  of  subpoena,  and  for  the  examination 
of  witnesses.  4  Comp.  St  1910,  p.  5270,  pL  456. 
A  bearing  must  be  a  real,  not  a  sham,  hear- 
ing. Central  of  Georgia  Ey.  v.  Wright  207 
U.  S.  127,  28  Sup.  Ct.  47,  52  L.  Bd.  134,  12 
Ann.  Gas.  463;  Londoner  v.  Denver,  210  U.  S. 
373,  28  Sup.  Ct  70S,  52  L.  Bd.  1103;  Inter- 
state Commerce  Com.  v.  Louisville  &  N.  R. 
Co.,  227  U.  S.  88,  33  Sup.  Ct  185,  57  L.  Ed. 
431;  Erie  R.  R.  Co.  v.  Paterson,  79  N.  3. 
Law,  512,  76  Atl.  1065.  Even  in  a  tax  case, 
said  the  court  in  Londoner  v.  Denver,  a  hear- 
ing In  Its  very  essence  demands  that  he  who 
Is  entitled  to  It  shall  have  the  right  to  sup- 
port bis  allegations  by  argument  however 
brief,  and.  If  need  be,  by  proof,  however  in- 
formal. In  order  to  determine  whether  there 
Is  need  of  proof  on  his  part,  the  taxpayer 
must  know  what  he  has  to  meet  It  is  not 
consistent  with  the  methods  of  Judicial  tri- 
bunals, nor  of  special  tribunals  seeking  to 
do- Justice,  to  KiTo  tiu  taxpayer  no  cbanCe  to 
know  what  the  case  made  against  him  may 
be.  In  this  case,  the  members  most  bave 
stated  to  each  other  in  secret  seaslon  their 
knowledge  of  the  value  of  this  property,  on- 
less  they  merely  added  the  20  per  cent  in 
an  arbitrary  way^-a  procedure  we  cannot 
Impute  to  them.  Such  a  statement  of  the  in- 
dividual knowledge  ot  ea<^  differs  in  no  ee- 
sentlal  respect  from  testimony  as  to  other 
facts,  except  in  its  secrecy,  in  its  lacking  the 
sahction  of  an  oatii,  and  its  freedom  from 
the  safeguard  of  cross-examination.  So  open 
to  abuse  is  such  a  method,  so  laiAlng  in  the 
ordinary  requirements  of  a  hearing,  that  we 
may  safely  say  that  no  man's  property  Is  safe 
from  confiscation  if  taxing  boards  can  with- 
out evidence  and  tiehind  closed  doors  add  20 
per  cent,  to  a  valuation  on  which  sworn  ex- 
perts on  both  sides  are  In  substantial  agree- 
ment If  20  per  cent  can  be  added  in  this 
way,  1,000  per  cent  can  be  added,  and  the 
redress  through  the  open  public  methods  of  a 
Judicial  tribunal,  which  the  Legislature  has 
been  careful  to  provide,  becomes  a  mere  de- 
lusion, and  the  legislative  intent  Is  frustrat- 
ed. We  cannot  sanction  acts  of  a  mere  ad- 
ministrative board  which  run  counter  to  ttie 
legislative  will,  aa  stressed  in  the  very  stac- 
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ate  from  which  the  board  derlveB  Its  pow- 
ers. If  we  did,  those  acts  might  be  treated 
by  the  federal  courts  as  a  violation  by  the 
Ktate  Itself  of  the  provisions  of  the  four- 
teenth amendment  Raymond  r.  Chicago 
TracUon  Co.,  207  U.  S.  20,  28  Sup.  Ct  7,  62 
L.  Ed.  78, 12  Ann.  Cas.  757;  Home  Tel.  &  Tel. 
Co.  T.  Los  Angeles,  22T  U.  S.  278,  83  Sup.  Ct 
312,  57  Ia  Ed.  510.  The  observance  by  the 
state  of  its  obligations  under  the  federal 
Constitution  Is  In  the  keepli^  of  the  Legis- 
lature and  the  courts,  not  In  that  of  Its  ad- 
ministrative boards. 

In  view  of  the  care  taken  by  the  Legisla- 
ture to  secore  a  bearing  to  the  railroad  com- 
panies, ve  need  not  deal  with  the  question 
raised  at  the  argument  aa  to  the  reauire- 
nients  of  due  process  of  law  under  the  fed- 
eral Constitntlon.  The  state'  has  provided 
for  doe  process  of  law.  We  have  not.  It  Is 
tme,  adi^ted,  in  dvil  as  we  have  in  crim- 
inal cases,  a  constltatioiial  goaianty,  reqntr- 
ing  that  a  man  be  confronted  with  witnesses 
against  him.  We  bave  found  that  the  Legis- 
lature and  the  courts  sufficed  to  i»otect  the 
citizen  without  the  constitutional  guaranty. 
We  have  always  had  in  dvil  caaes  what  is 
essential  In  the  right  of  confrontation;  L  a, 
the  right  of  ctoss-examlaatitni.  Wlgmore, 
1  1395.  Without  this  right  a  bearing  Is  a 
flbam. 

It  was  suggested  in  the  colloquy  during  the 
effort  to  take  testimony  that  the  practice 
under  tiie  Railroad  Tax  Act  from  tbe  very 
beginning  had  been  for  members  of  the  board 
to  refnae  to  give  the  Informatloo  here  sought 
The  authority  cited  is  advice  given  by  coun- 
sel for  the  state  to  a  member  of  the  board  on 
the  hearing  of  the  original  casa  Central  R. 
R  Co.  V.  Statb  Board  of  Assessors,  48  N.  J. 
Law,  1,  2  Atl.  789,  57  Am.  Rep.  516.  We  are 
not  advised  whether  the  inquiry  In  that  case 
was  directed  to  the  method  by  which  the 
tward  reached  Its  result  or  to  the  knowl- 
edge of  the  individual  members.  If  to  the 
former,  the  authority  Is  not  In  point;  if  to 
the  latter,  we  can  only  say  that  advice  of 
counsel  for  a  litigant  to  a  witness  can  hard- 
ly be  treated  as  authority  by  a  court  How- 
ever eminent  the  counsel  may  be  as  a  lawyer, 
the  attltode  and  duty  of  an  advocate  are 
very  different,  and  rightly  different  from  the 
attitude  and  duty  of  a  court 

The  Judgment  must  be  reversed,  and  the 
record  remitted  to  the  Supreme  Court  for 
further  proceedings  not  inconsistent  with 
this  opinion. 


HOOKER,  CORSER  &  MITCHELL  CO.  v. 
HOOKER  et  al. 

(Supreme  Court  of  VermoDt   Windham.  Nov. 
28,  1914.) 

1.  Equrrr  ({  147*)— Plbadino— Mtn,TiFARi- 

OUSNESS. 

The  rale  agaiast  multifariousness  Id  equity 
pleading  is  one  of  convenience,  which  is  not  fa- 


vored by  the  courts,  and  some  discretion  with 
regard  thereto  is  allowed  the  lower  court. 

[S^.  Note.— For  other  cases,  see'' Equity,  Cent. 
Dig.  i  340;  Dec.  Dig.  {  147.»1 

2.  EQurrr  ({  148*)  —  Bill  —  Multifasious- 
NES8— Bad  Faith  or  DiBlCTOBS. 

A  bill  by  a  corporation  to  recover  damages 

occasioned  by  breach  of  trust  by  ita  directors  is 
not  multifarious  because  it  relies  upon  acta  of 
bad  faith  at  different  times  which  affect  the 
company  la  different  ways. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  8§  341-367;  Dec.  Dig.  §  148.*] 

3.  Eqtjity  (8  143*)— Bill— Cebtaintt. 

A  bill  in  equity  must  set  forth  the  essential 
facta  with  certeinty  so  that  the  defendant  may 
be  apprised  of  the  claim  against  him,  and  the 
court  may  know  what  decree  to  render,  but  gen- 
eral certainty  is  sufficient;  it  not  being  neces- 
sary to  set  out  the  details  and  the  attendant  ctr- 
comstancea. 

[Ed,  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  81  331,  835 ;  Dec  Dig.  1 143.*]  ' 

4.  Equity  (8  143*)— Pliadino— Cbrtaihtt- 
Matters  wrzmN  Khowlbdos  of  Dbfeitd- 

ANT. 

A  bill  in  equity  need  not  set  forth  with  full- 
ness and  precision  matters,  tbe  details  of  which 
are  necessarily  within  the  knowledge  of  the  de* 
fendants. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  81  331,  335 ;  Dec.  Dig.  8  143.*] 

5.  COBPOBATIONS    (fi  319*)   —   DiBECTOBS  — 
Bbeac'ii  of  Faith— Equitable  Relief. 

Tbe  court  of  chancery  may  grant  relief  to 
a  corporation  against  the  infldelity  of  its  di- 
rectors. 

[Ed.  Note.- For  other  caaes,  see  Corporations, 
Cent.  Dig.  8S  1415,  1416-1425;  Dec  DigTl 
319.*] 

6.  Equttt  (8  830*)— MuL-nFARiouBNESa— Ob- 
jection TO  Evidence. 

An  objection  that  a  bill  in  equity  is  multi- 
farious caonot  be  raised  by  objection  to  the  in- 
troduction of  evidence,  but  is  waived  if  not  rais- 
ed by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Eqnl^,  Cent 
Dig.  88  eOOSea,  671 ;  Dec  Dig.  8  3^.*J 

7.  CoBFOBAnoirs  (8  S19*)— FsAun  of  Dibeo- 
TOBB— Defensbs— Ghazigb  zn  Stocehold- 

BBS. 

Tbe  fact  that  there  had  been  a  change  in 
some  of  the  stor^lfholders  since  wrongful  acts 
were  committed  by  the  directors,  and  that  the 
new  stoclfholders  had  not  been  injured  by  their 
acts,  does  not  bar  the  right  of  the  corporation 
to  relief  against  the  directors  for  such  acts. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  88  1416,  1416-1425;  Dec.  Dig.  8 
319.*] 

8.  OoBPORA-nons  (8  819*)— Bad  Faith  of  Di- 
BBCTOBs— Actions— Objections. 

An  objection  that  an  agreement,  which 
could  only  be  established  by  the  taliiog  of  evi- 
dence, was  a  bar  to  the  right  of  the  corporation 
to  sue  it!  foimer  directors  for  breach  ot  faith 
cannot  be  raised  by  an  objection  to  the  intro- 
duction of  any  evidence. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1415,  1416-1425;  Dec.  Dig.  t 
319.*] 

9.  Evidence  (5  83*)— Pbesumption— Adthob- 
ITT  OF  Officeb. 

Where  a  deposition  was  taken  by  one  who 
assumed  to  act  as  notary  and  commissioner,  it  is 
iocumbent  on  those  objecting  to  the  deposition 
for  want  of  authority  on  the  part  of  the  officer 
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taking  it  to  overcome  the  presnmptlon  that  the 
officer  was  what  he  was  assumed  to  be. 

[Eid.  Note.— For  other  cases,  see  ESridence, 
Cent  Dig.  >  100 ;  Dec.  Dig.  §  83.*] 

10.  C0BP0BATI0H8   (|  186*)   —  ESTOPPBL  0¥ 
STOCKHOI.DBBa. 

Where  a  contract,  whereby  the  majority  of 
the  stockholders  and  directors  of  a  corporation 
sold  their  stock  therein  to  a  minority  holder  was 
signed  immediately  after  the  attorney  (or  the 
majorl^  holders  statei  that  certain  property 
which  uiose  holders  acquired  in  their  name  while 
acting  aa  directors  of  the  company  must  remain 
the  property  of  the  majority  holders,  all  the 
stockholders,  and  therefore  the  corporation  also, 
were  estopped  to  deny  the  right  ox  the  majority 
to  such  property,  and  evidence  of  such  state- 
ment by  the  attorney  was  admissible  in  a  suit 
by  the  (xtrporatioa  to  recover  from  the.  majority 
the  benefits  derived  from  that  property. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  iS  695-701;  Dec  Dig.  |  186*} 

11.  CoupsouisE  AND  Settlmbut  a  16*)- Ef- 
fect—MATTEB8  CONOLUDED. 

Where  there  was  a  suit  pending  between 
the  parties  relating  to  tiiat  property  at  the 
time  the  contract  was  ^gned,  which  the  minority 
bolder  agreed  to  settle,  that  settlement  would, 
in  the  absence  of  agreement  to  the  contrary,  bar 
recovery  by  the  minority  holder  for  any  benefits 
arising  out  of  that  transactioD,  although  he  did 
not  know  of  them  and  did  not  allege  them  in 
his  MIL 

[Ed.  Note.— For  other  cases,  Ke  Compromise 
and  Settlement,  Gent  Dig.  H  94-«0;  Dec:  Dig. 
S  16.*] 

12.  Appkai.  aitd  Erbob  (I  1056*)— Hahuuess 
E^OB— ExoLiTsion  or  Evidence— Matebi- 

AUTT. 

Where  the  master,  in  the  suit  broai^t  after 
the  settlement,  found  tbat  the  minori^  stock- 
holder signed  the  agreement  after  the  attorney 
made  statements  from  which  the  stockholder 
might  nnderetand  that  the  property  had  been 
acquired  for  the  benefit  of  the  co^ration,  such 
statements  would  estop  the  majority  holders 
claiming  the  property  notwithstanding  the  set- 
tlement, and  therefore  the  exclusion  of  the  evi- 
dence of  contrary  statements  made  by  the  coun- 
sel was  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4187-4193,  4207 ;  Dec.  Dig. 
I  lOM.*] 

13.  Mabtbe  and  Srbvant  (I  340*)— Action 

FOB   Loss  OF  SBBVI0I»— ADUISSIBILITY  OF 

Evidence. 

In  a  suit  a  corporation  for  damages  oc- 
casioned by  the  infidelity  of  its  former  directors 
in  enticing  away  the  employes  of  a  corporation 
to  a  new  factory  established  by  defendants,  evi- 
dence of  attempts  of  the  former  directors,  five 
months  after  they  sold  their  interest  in  the  cor- 
poration, to  entice  other  employes  to  leave  the 
corporation  la  not  too  remote  to  be  admissible 
aa  characterizing  the  previous  acta  of  defendants. 

[Ed.  Note.— For  other  coses,  see  Master  and 
Servant,  Cent.  Dig.  H  1284,  1285;  Dec.  Dig.  S 
340.*] 

14.  Cobpobations  (J  312*)— Bbbaoh  or  Faith 

— M18USE  OF  Funds. 

The  directors  of  a  corporation  who  paid 
from  the  funds  of  the  company  attorney's  fees 
for  services  to  the  directors  individually  are 
liable  to  the  corporation  for  breach  of  faith. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  1376-1386,  13R»-1392;  Dec.  Dig. 
1312.*] 


16.  GovPBoinsB  AND  Settlement  (S  17*)— Ef- 
fect—Matters  Concluded. 

The  corporation's  claim  for  those  services 
was  not  barred  by  aettlement  of  a  suit  by  a 
minority  stockholder  for  breach  of  faith  by  the 
directors,  where  the  stockholder  had  no  knowl- 
edge that  those  payments  had  been  made. 

[Ed.  Note.— IW  other  cases,  see  Compromise 
and^  Settlement,  Cent  Dig.  H  06-74;  Dee,  Die 

16.  COMPBOMISE  AND  SBTTCBHENT  ({  16*)— EF- 
FECT—MaTTEBS  Concluded. 

The  fact  tbat  the  paymenta  were  «itered 
upon  the  books  of  the  oorporstion  did  not  pot 
the  stockholder  upon  Inquiry  so  as  to  Impute 
knowledge  to  him. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  §S  54-65;  Dec.  Dig. 
i  16.*] 

17.  Cobpobations  (S  319*)  —  Dibectobs  — 
Bbgach  of  Faith— Recovbbt  aoainst  One. 

Where  a  corporation  brought  suit  against  all 
its  former  directors  for  breaches  of ,  faith  by 
them,  it  may  recover  against  one  of  them  for  an 
act  in  which  he  alone  participated. 

[E^.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  SS  1416,  1416-1426;  Dec.  Dig.  t 
319.*] 

18.  Cobpobations  (S  316*)  —  Dibectobb  — 
Bbeach  of  Faith— Ahount  of  Recotebt. 

Where  a  director  accepted  from  a  corpo- 
ration a  payment  under  a  contract  for  the  nse  of 
certain  patents  and  patterns,  after  one  of  the 
patents  had  been  declared  void,  it  cannot  be  as- 
sumed that  the  other  patents  and  the  pattenif 
were  of  no  value,  and  the  corporation  can  recov- 
er only  the  portion  paid  for  the  use  of  tlie  in- 
valid patent. 

[Ed.  Note. — For  other  cases,  see  Corpo rations, 
Cent  Dig.  SS  1401,  1402,  1404^-1406.  1408,  1409, 
1412-1414;  Dec  Dig.  S  316.*) 

19.  Cobpobajions  (S  319*)  —  Dikectobs  — 
Bbeach  of  Faith— Amount  of  Rbcovebt. 

Where  a  corporation  in  a  suit  against  its 
former  directors  for  bad  faith  charged  them  with 
liability  under  certain  contracts,  which  claim  it 
subaequently  alMmdoned,  the  defendante  are  not 
entitled  to  an  allowance  for  exnense  for  prepar- 
ing to  defend  against  that  claim,  where  the 
master's  Ending  that  the  claim  was  not  made  ia 
bad  faith  was  approved  by  the  chancery 
court 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  1415.  1416-1425;  Dec.  Dig.  S 
319.*] 

20.  Cobpobations  (S  317*)  —  Dibectobs  — 
Breach  of  Faith— Amount  of  Recovebt. 

Where  the  directors  of  a  corporation,  is 
breach  of  their  trust,  entered  intx>  an  agreement 
to  establiah  a  factory  in  another  city,  in  con- 
sideration of  a  bonus  and  exemption  from  taxes, 
the  corporation  cnnnot  recover  the  full  amount 
of  the  bonus  and  taxes,  but  most  deduct  there- 
from reasonable  value  of  the  services  tbe  direc- 
tors were  to  perform  under  their  contract 

[Ed.  Note.— For  other  cases,  see  Corporation^ 
Cent  Dig,  SS  1401-1414;  Dec  Dig.  S  317.*] 

21.  Cobpobations  (I  817*)  —  DnBcroBS  — 

Breach  of  Faith— Amount  of  Recovebt. 
Where  the  former  directors  of  a  corpora- 
tion,  after  selling  their  interest  enticed  em- 
ployes of  the  corporation  away  from  it  in  con- 
formity to  plans  made  while  directors,  they  aie 
liable  to  the  corporation  for  the  enticement,  not- 
withstanding the  fact  that  it  actually  took  place 
after  they  ceased  to  be  directors. 

[Ed.  Note. — For  other  cases,  see  Corporatioos, 
Cent  Dig.  SS  1401-1414;  Dec.  Dig.  S  317.*] 
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2i.  AlTEAL  AND  EktoB    (I  954*)~RKTIKW~ 

DisoBinoN  or  Covbt— IifJUNcnoir. 

An  application  for  injunctioD  is  addressed 
to  the  discretion  of  the  court  of  chancery,  not 
to  that  of  the  Supreme  Court. 

[Ed.  Not&— For  other  caaeB,  Me  Appeal  and 
Error,  Cnt.  Dig.  H  8618-8821;  Dee.  Dig.  S 

Appeal  In  Chancery,  Wlndbam  County; 
Fred  U.  Butler,  Chancellor. 

Salt  by  the  Hooker,  Coreer  &  Mitchell 
Company  against  James  F.  Hooker  and  oth- 
ers. Heard  on  the  pleadings,  master's  re- 
port, and  defendants'  exceptions  thereto. 
Decree  for  the  orator,  and  defoidants  ap- 
peal Modified  and  affirmed. 

Argned  before  EOWELL,  C.  J.,  and  MUN- 
80N,  WATSON,  HASEI/TON,  and  POW- 
BBS.  J  J. 

Barber  &  Barber,  of  Brattleboro.  W.  B.  C. 
Stlckney,  of  Rutland,  and  C.  Menzles  Mil- 
ler, of  Brattleboro,  for  appellants.  Clarke  C. 
Fltts  and  Robert  O.  Bacon,  both  of  Brattle- 
boro, for  appellee^ 

.  POWERS,  J.  On  November  1,  1902,  the 
defendants  and  W.  H.  Proctor  succeeded  to 
the  business  of  Hooker,  Corser  &  Mitchell, 
who  had  been  manufacturing  overalls  and 
workmen's  garments  at  Brattleboro.  On 
that  day  they  entered  Into  a  written  con- 
tract, wherein  It  was  provided  that  a  corpo- 
ration should  be  formed  to  carry  on  the 
buHlness,  to  be  known  as  the  Hooker,  Corser 
&  Mitchell  Company,  and  that  Corser,  Proctor, 
and  Whittaker  should  devote  their  exclu- 
sive attention  to  the  business  and  the  run- 
ning and  ^management  of  the  same.  Pursu- 
ant to  this  agreement,  a  corporation  was 
formed  with  a  capital  stock  of  fl20,000,  di- 
vided into  1,200  shares  of  ¥100  each.  Of  this 
stock,  Whittaker  took  400  shares,  Hooker, 
350,  Proctor,  300,  and  Corser,  150.  The  own- 
ership of  the  stock  stood  In  this  way  until 
the  defendants  retired  from  the  concern,  as 
hereinafter  related,  except  that  one  of  Hook- 
er's shares  stood  for  a  time  In  the  name  of 
Robert  C.  Bacon,  and  two  of  bis  shares  were, 
at  some  time  prior  to  January  4,  1909,  trans- 
ferred to  his  wife,  Maud  E.  Hooker,  and 
stood  In  her  name  at  the  time  of  the  transfer 
to  Proctor  hereinafter  referred  to.  The  cor- 
poration had  no  by-laws,  and  was  operated 
and  managed  according  to  the  contract  above 
referred  to,  each  of  the  four  parties  being 
directors,  until  January  16,  1909.  The  busi- 
ness was  highly  successful.  There  was.  how- 
ever, considerable  friction  between  the  de- 
fendants and  Proctor,  whidi  finally  culmi- 
nated. In  the  fall  of  1008,  in  a  determination 
of  the  defendants  to  oust  Proctor  from  the 
control  and  management  of  the  business. 
Tbey  realized  that  the  contract  of  November 
1,  1902,  mli^t  be  an  obstacle  to  their  plans, 
and  Corser  and  Whittaker  went  to  Holyoke, 
Mass.,  and  took  counsel  of  W.  H.  Brooks,  a 
leading  lawyer  of  that  city.   Brooks  advised 


them  that  the  contract  was  not  binding,  and 
pursuant  to  his  advice,  an  agreement  was 
drawn  up  providing  for  an  annual  meeting 
of  tbe  corporatl<Hi  to  be  h^d  on  January  16, 
1900,  for  the  purpose  of  adopting  by-laws, 
electlug  officers,  and  ratifying  the  previous 
acts  of  the  corporation.  The  conaultati<ni 
with  Brooks  was  concealed  from  Proctor,  and 
he  never  aothorized  his  employment.  When 
the  agreement  providing  for  an  annual  meet- 
ing was  presented  to  Proctor  for  signature, 
the  defradants  informed  him  that  by-laws 
were  needed  for  the  more  perfect  organiza- 
tion of  the  corporation.  In  fact  there  was  no' 
call  for  such  by-laws,  and  this  move  was  one 
step  In  the  defendants'  secret  plan  to  oast 
Proctor  from  tbe  management  He  rigned 
the  agreement,  aiq>arent1y  without  aaqiicion 
of  the  sinister  purpose  lurkliv.  behind  it,  and 
attended  the  meeting;  he  read  the  l^-laws 
before  their  adoption,  and  made  no  objec- 
Uon  to  them ;  bat  he  did  not  understand  that 
the  ad<q)tIon  of  them — and  they  were  luao- 
cent  eDOogb  so  for  as  appearances  went— 
would  in  any  way  affect  the  cmtraet  of  No- 
vember 1, 1002.  Brooks  attended  this  annual 
meeting,  ostensibly  as  a  stranger  to  all  but 
Hooker,  who  went  through  the  formality  of 
introducing  him  to  Corser  and  Whittalter, 
though  they  were  the  very  ones  who  had  con- 
sulted him  about  the  business  then  in  hand. 
The  by-laws  were  adopted,  and  an  election 
of  directors  pursuant  thereto  was  immedi- 
ately held.  The  defendants  and  Mrs.  Hook- 
er received  all  the  votes  cast  except  Proc- 
tor's and  were,  of  course,  elected.  Thereup- 
on, a  notice  signed  by  tbe  defendants  was 
handed  to  Proctor,  informing  him  that  the 
contract  of  November  1,  1902,  was  abrogat- 
ed. Proctor  soOh  realized  what  had  happen- 
ed and  consulted  a  lawyer.  On  February  18. 
1900,  he  brought  a  bill  in  chancery  against 
the  defendants,  Mrs.  Hooker,  and  tbe  cor- 
poration, wherein  be  asked  that  the  contract 
of  November  1,  1902,  be  enforced,  and  as  an 
alternative  that  a  receiver  be  appointed  to 
llQuidate  the  company.  A  temporary  injunc- 
tion was  granted,  restraining  the  defendants 
therein  from  interfering  with  Proctor's  par- 
ticipation in  the  management  of  tbe  busi- 
ness. The  defendants  employed  counsel  to 
defend  the  suit  so  brought,  and,  when  their 
bills  came  in,  paid  them  out  of  the  treasury 
of  the  company ;  they  also  paid  Brooks,  for 
his  services  in  assisting  them  to  oast  Proc- 
tor as  above  stated,  out  of  the  treasury  of 
the  company,  although  all  such  bills  (except 
perhaps  some  very  small  item)  were  for  serv- 
ices personal  to  the  defendants.  Proctor 
knew  that  some  sum  had  been  paid  from  the 
treasury  to  Brooks,  and  all  the  payments 
specified  appeared  on  the  books,  but  he  did 
not  In  fact  know  about  them  any  further 
than  Is  stated. 

For  several  years  prior  to  1909,  the  officers 
of  the  company  had  been  looking  about  for 
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a  suitable  place  In  which  to  start  a  branch 
factory;  the  business  having  outgrown  the 
Brattleboro  plant  In  the  spring  of  that 
year,  the  Schenectady  Board  of  Trade  learn- 
ed of  this,  and  on  April  12th  Wesley  E.  Cole, 
their  secretary,  came  to  Brattleboro,  met  the 
defendants  at  the  factory  of  the  company, 
and  conferred  with  them  regarding  the  es- 
tablishment of  a  branch  at  Schenectady. 
Proctor  was  pointed  out  to  Cole,  but  the  de- 
fendants did  not  Introduce  him,  and  one  of 
them  told  Cole  that  Proctor  was  not  an 
agreeable  companion,  and  advised  him  to 
have  nothing  to  do  with  him.  Hooker  also 
told  Cole  that  If  Proctor  bought  their  stock, 
the  defendants  were  going  to  start  a  factory 
themselves,  and  if  they  bought  Proctor's 
stock,  they  were  to  start  a  branch  factory 
anyway.  On  April  17th,  at  Cole's  solicita- 
tion, the  defendants,  together  with  two  of 
the  company's  employes,  Hobart  and  Dion, 
visited  Schenectady,  and  looked  over  the  si^ 
uation  there.  Their  expenses  were  paid  out 
of  the  treasury  of  the  company.  After  their 
return,  Corser  wrote  them  for  the  price  of  a 
certain  lot  on  Dock  street  This  was  May 
4th.  Conespondence  with  Cole  was  kept  up 
until  a  deal  was  consummated.  On  April 
21st,  Cole  came  to  Brattleboro  again.  He 
then  priced  the  Dock  street  site  to  the  de- 
fendants at  $20,000.  This  they  refused  to 
pay,  but  made  the  proposition  that  If  the 
Schenectady  people  wanted  the  Industry 
enough  to  give  $5,000  toward  the  lot,  they 
would  pay  the  balance  and  huild  there.  On 
fifay  nth  Cole  came  to  Brattleboro  yet  again, 
met  the  defendants,  Hobart  and  Dion,  and 
the  deal  was  closed.  The  defendants  were  to 
take  the  Dock  street  lot,  and  pay  $15,000  of 
the  price;  the  rest  was  to  he  raised  by  the 
Schenectady  Board  of  Trade;  the  latter  was 
to  guarantee  tax  exemption  for  five  years. 
The  defendants  then  paid  over  the  $15,000, 
using  their  private  funds  therefor,  and  took 
the  tittle  to  the  lot  in  thdr  own  names.  All 
the  foregoing  n^otlatlons  and  dealings  were 
kept  secret  from  Proctor.  In  acquiring  the 
Dock  street  site,  the  defendants  intended  to 
use  it  for  a  factory  themselves  if  Proctor 
bought  them  oat,  and  to  turn  It  over  to  the 
company  if  they  bought  blm  out  Afterwards 
the  defendants  organized  the  Mohawk  Orer^ 
all  Company,  and  conveyed  this  site  to  it; 
that  company  buUt  a  factory  on  It,  'started 
the  manufacture  of  overalls  similar  to  those 
made  by  the  orator,  and  Is  still  running  It 
The  defendants  control  the  Mohawk  Com- 
pany and  own  substantially  all  of  its  stock. 
Proctor  saw  that  something  was  going  on, 
and  sent  a  lawyer  out  to  Schenectady  to 
investigate.  Just  what  he  discovered  does  not 
appear,  but  It  was  enough  so  that  on  May 
26,  1909,  he  filed  a  supplemental  biU  In  the 
suit  already  brought,  charging  that  the  de- 
fendants vrere  seekli^  to  start  a  new  plant 
there,  had  purchased  the  land,  and  were 
planning  to  take  the  trade  and  employes  of 
the  orator  ao  as  to  Injnre  blmoelf  ud  the 


company.  On  these  auctions.  Proctor  ob- 
tained a  temporary  Injunction  restraining  the 
defendants  from  continuing  with  the  Schenec- 
tady matter  and  from  hiring  away  any  of 
the  company's  employ^,  and  from  using  any 
of  the  company's  trade-names,  trade  lists, 
etc  A  motion  was  filed  to  dissolve  this  in- 
junction, and  a  hearing  thereon  set  at  Rut- 
land on  May  28.  All  the  parties  and  their 
counsel  met  there  that  day,  and  as  a  re- 
sult of  the  negotiations  then  had,  an  agree- 
ment, was  drawn  up  and  signed  by  Proctor 
and  the  defendants.  By  the  terms  thereof  a 
give  or  take  option  on  the  capital  stock  of  the 
orator  was  given  Proctor  at  $175  per  share, 
and  he  was  to  elect  whether  he  would  buy  or 
sell  on  or  before  June  12th.  It  was  also  stip- 
ulated therein  that  the  chancery  litigation 
was  to  be  thereby  settled.  At  this  time,  de- 
fendants' counsel  made  statements  from 
which  Proctor  might  understand,  and  he  did 
In  fact  understand  when  he  signed  the  agree- 
ment, that  the  Schenectady  deal  was  made 
for  the  benefit  of  the  orator.  As  early  as 
June  8th  the  defendants  became  satisfied 
that  Proctor  was  going  to  bay  their  stoclf 
under  the  Rutland  agreement,  and  he  gave 
them  formal  notice  to  that  efTect  June  10th. 
He  carried  this  intention  into  effect  and  actu- 
ally took  a  transfer  of  the  stock  of  the  de- 
fendants and  Mrs.  Hooker  on  June  14, 1909. 

When  the  orator  corporation  was  formed, 
there  were  several  Corser  patents  wblcb  bad 
been  used  by  the  old  concern,  and  an  agree- 
ment was  entered  into  between  tbe  defend- 
ant Corser,  as  executor  of  tbe  estate  of  B.  G. 
Corser,  in  whose  name  the  patents  stood,  and 
the  other  new  owners,  whereby  these  patents, 
which  included  a  certain  bndcle  pfitent.  might 
be  used  by  than,  or  such  corporation  as_ 
they  mi^t  form,  fer  $300  per  year.  The' 
orator  used  the  budtle  patent  and  paid  tbe 
royalty  up  to  November  1,  1909.  The  time 
came  when  there  was  litigation  over  this 
buckle  patent,  and  thla  was  carried  on  for 
and  In  behalf  of  the  orator  and  at  Its  ex- 
pense, without  any  expectation  on  the  part 
of  Proctor  or  any  one  else  that  It  was  to  be 
repaid  therefor. 

One  of  the  claims  originally  made  In  be- 
half of  the  orator  grew  out  of  certain  cloth 
contracts.  But  at  a  hearing  In  February, 
1911,  this  claim  was  abandoned.  Prior  to 
such  abandonment,  the  defendants  had  been 
to  some  expense  in  preparing  to  meet  the 
claim.  It '  was  in  fact  unfounded,  but  the 
master  reports  that  be  is  unable  to  find  that 
the  orator  was  without  reasonable  ground 
for  making  it. 

At  the  time  tbe  Rutland  agreement  was 
signed,  the  oratw  had  In  Its  employ  six  sales- 
men: HaUock,  Mtxter,  Kdley,  Donovan,  El- 
kan,  and  Flagg.  Its  chief  shi^ng  clerk  was 
Oscar  J.  Dion.  Its  superintendent  of  the 
factory  was  a  man  named  Hobart;  Its  chief 
cutter  was  one  McQuald ;  and  Mrs.  McQuaid 
held  a  responsible  position  with  the  company. 
Adonis  Dion  assisted  about  the  cutting  and 
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performed  other  services.  On  Jane  12,  1909,  < 
Hobart,  Dion  and  Mr.  and  Mrs.  McQuald  quit 
the  orator's  employ.  Two  days  later,  and  on 
the  Tery  day  the  defendants  transferred  their 
sto<Hc  to  Proctor,  the  defraidants  made  a  con- 
tract for  the  erection  of  a  factory  at  Schenec- 
tady. On  June  15th  Hobart  went  to  Schenec- 
tady by  the  defendants'  direction  on  business 
connected  with  the  establishment  of  the  busi- 
ness there.  Mlxter  quit  the  orator's  employ 
June  22d,  Kelley  and  Donovan  July  15th,  and 
Hallock,  August  12th.  Without  going  Into  de- 
tails. It  Is  found  that  some  or  all  of  these  em- 
ployte  were  offered  extra  Inducements  to  go 
to  Schenectady;  that  the  defendants  had 
farmed  a  plan  to  take  with  them  to  Schenec- 
tady as  much  of  the  business  and  as  many 
of  tlie  salesmen  and  employ^  of  the  orator 
as  they  could  get,  Uiat  this  plan  and  arrange- 
ment was  entered  Into  while  the  defendants 
were  in  control  of  the  orator  company  as 
stockholders  and  directors,  and  that  they  took 
with  them  to  Schenectady  the  most  important 
men  in  the  factory  staff  at  Brattleboro.  So 
that  when  the  Mohawk  Company  started,  Its 
superintendent,  chief  shipper,  chief  cutter, 
dilef  assistant  cutter,  and  forewoman,  all  of 
whom  were  experienced  and  valuable  hands, 
were  former  Brattleboro  employes,  and  In  the 
orator's  employ  when  the  Rutland  agreement 
was  signed.  The  Moliawk  Company  also  had 
most  of  the  orator's  salesmen.  These  called 
upon  most  of  the  orator's  old  customers  and 
proposed  to  sell  them  the  Mohawk  product. 
This  was  so  similar  to  the  orator's  product 
that  It  Is  easy  to  understand  how  Injnriously 
the  orator's  business  was  affected  by  the  de- 
fendants' tactics. 

The  architect  of  the  Schenectady  factory 
came  to  Brattlelraro  some  time  between  May 
11  and  June  14, 1909,  and  examined  the  Brat- 
tleboro  factory.  He  then  took  some  measore- 
ments  to  aid  him  In  drawing  his  plans  for 
the  new  factory.  On  the  latter  date,  he  came 
to  Brattleboro  and  submitted  his  plans  to  the 
defendants.  The  master  finds  that  the  de- 
fendants assisted  In  the  preparation  of  these 
plaus  while  they  were  In  the  management 
and  control  of  the  orator  company,  but  that 
he  Is  unable  to  say  what.  If  anything,  was 
appropriated  from  die  old  factory  in  the  ar- 
rangement of  the  ar(^tect'8  plans. 

The  defoidant  Gorser  took  a  large  number 
of  letters  from  the  flies  of  the  company,  and 
retained  them  until  he  turned  them  into  court 
(HI  demand  of  orator's  oonnseL  He  had  been 
the  company's  bookkeeper,  and  knew  its  list 
of  customers.  The  defendants  had  this  Ust 
and  made  use  of  It  for  the  benefit  of  the  new 
company. 

In  their  answer  to  the  hill,  Uie  defendants 
incorporated  a  demurrer,  specifying  therein 
as  grounds  thereof  the  following:  (1)  That 
the  bill  is  multifarious;  (2)  that  paragraphs 
6  and  7  are  not  sufficient]^  spedflc ;  (3)  that 
the  matters  set  forth  In  paragraph  8  are  not 
TOgnisaUe  ta  a  oonrt  <d  aqnit^;  (t)  ttiat  the 


matters  last  referred  to  are  not  sufficiently 
specific. 

[1  ]  1.  The  rule  that  makes  multifariousness 
a  fault  in  equity  pleading  is  not  much  favor- 
ed by  the  courts.  It  Is  a  rule  of  convenience, 
merely,  and  some  latitude  of  discretion  is  al- 
lowed the  court  to  which  the  question  Is  pre- 
sented'.  Wade  V.  Pulsifer,  54  Vt.  46. 

[2]  But  without  this— though  it  would 
doubtless  be  suffident  to  meet  the  objection, 
for  there  Is  no  suggestion  that  the  defendants 
have.  In  any  way,  been  embarrassed  by  the 
inclusion  of  all  the  matters  in  one  bill — au 
analysis  of  the  bill  shows  that  it  Is  free  from 
the  fault  charged.  Multifariousness  consists 
In  joiulng  In  one  suit  claims  of  different  na- 
tures. It  is  an  essential  that  the  causes  of 
action  have  no  connection  or  common  origin. 
Fife  &  Child  V.  Gate,  85  Vt  418,  82  AU.  741. 
Here  the  claims  asserted  all  grow  out  of  the 
infidelity  of  the  defendants  as  directors  of 
the  orator  company.  That  they  pla>-ed  it 
false  on  different  occasions  and  In  different 
ways,  and  that  it  was  thereby  Injuriously  af- 
fected in  divers  manners,  Is  of  no  conse- 
quence. Lewis  V.  St.  Albans  Iron  &  Steel 
Works.  50  Vt.  477,  and  Bailey  v.  Bailey,  87 
Vt  494,  32  Ati.  470,  48  Am.  St  Rep.  826,  are 
full  authority  for  this  holding. 

[3]  2.  It  is  a  familiar  rule  of  equity  plead- 
ing that  one  who  invokes  the  aid  of  that 
court  must  set  forth  all  the  essential  facts 
with  certainty.  The  purpose  of  this  require- 
ment Is  twofold:  That  the  defendant  may  be 
apprised  of  the  nature  of  the  claim  made 
against  him;  and  that  the  court  may  know 
what  decree  to  render.  If  the  proof  sustains 
the  allegations.  Reasonable  and  convenient 
certainty  Is  all  that  Is  required.  It  is  un- 
necessary to  state  with  particularity  all  the 
details  and  attendant  drcumstances.  M.  & 
'M.  Gaslight  Go.  V.  OMmdler,  209  Mass.  354, 
96  N.  E.  791.  General  certainty  is  usually 
sufficient.  St  Louis  v.  Knapp,  etc.,  Co.,  104 
U.  S.  658,  26  L.  Bd.  883.  The  allegations  in 
question  meet  the  requirements  of  the  rule. 

[4]  No  more  definite  statement  is  required 
to  apprise  the  defendants  of  the  nature  of 
the  claim  made  against  them,  for  relate 
to  matters  the  details  of  which  are  necessari- 
ly within  their  own  knowledge.  Sucii  mat- 
ters are  not  required  to  be  set  ft>rtlk  with 
fhllness  and  precision.  Story,  £q.  PI.  |  25S. 
Nor  is  anything  farther  required  to  indicate 
the  bind  of  decree  called  for  by  the  coa^  as 
It  Is  suffidmtly  apparent. 

[S]  3.  The  part  of  paragraph  8  referred  to 
diarges  the  defendants  with  infidelity  as  di- 
rectors, and  the  aid  of  the  court  of  chancery 
to  relieve  therefrom  was  properly  Invoked. 
Lewis  V.  St  Albans  Iron  A  Steel  Works,  su- 
pra; Wade  v.  Fahdfer,  supra;  Charitable 
Gorp.  V.  Sutton.  2  Atk.  400;  Ellsworth  Wool- 
en Mfg.  C&  T.  raunce,  79  M&  440.  10  Atl. 
250. 

4.  The  alleged  imcertalnt;  of  the  allega- 
tioDS  of  pozagraidi  7  of  the  Ull  (erroneously 
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specdfletf  tn  tiie  demonw  -u  paragrai^  8) 
need  not  be  separately  considered.  For  the 
reasons  already  given  the  objection  is  un- 
tenable. 

At  the  <^>eniDg  of  the  hearli^  b^ore  the 
master,  the  defendants  objected  to  the  recep- 
tion of  any  evidence  on  various  grounds  num- 
bered from  1  to  7,  InclnslTe.  These  we  take 
np  by  number. 

[8]  1.  The  first  ground  assigned  is  that  the 
bill  Is  multifarious.  This  has  already  been 
sufficiently  considered,  but  we  take  occasion 
to  say  that  the  fault,  If  it  exist,  is  ground 
of  demurrer.  Advantage  must  be  taken  of  It 
In  llmln&  Wade  v.  Pulslfer,  supra.  A  de- 
murrer not  brou^t  on  for  hearing  before  the 
case  goes  to  the  master  Is  waived.  Id.  And 
a  demurrer  once  waived  Is  always  waived. 
So  it  was  not  competent  for  these  defendants 
to  raise  a  question  of  pleadii^  In  this  way. 
Their  demurrer  was  available  to  them,  and 
was  adequate  to  take  care  of  their  rights. 

[7]  2,  8,  6.  It  was  no  objection  to  the  main- 
tenance ot  this  suit  that  the  stodcholdeni  had 
changed  since  the  alleged  wrcmgdoing;  and 
therefore  Hie  recovery  would  inure  to  the 
benefit  of  some  who  were  not  stockholders  at 
the  time  of  the  occurrences  complained  of. 
Such  is  frequently,  if  not  usually,  the  case. 
The  mere  fact  of  a  cliange  In  the  stockholders 
is  no  defense  to  a  suit  like  this.  As  well 
might  a  debtor  ot  a  corporation  defend  on 
the  ground  that,  if  he  paid,  his  money  would 
benefit  some  stockholders  who  were  not  such 
when  he  became  Indebted.  Home  Fire  Ins. 
Co.  V.  Barber,  67  Neb.  644,  93  N.  W.  1024,  60 
L.  B.  A.  927,  1D8  Am.  St.  Rep.  716,  on  which 
the  defendants  place  much  reliance,  is  not  an 
authority  for  their  p<^itlon.  There  the  suit 
was  by  the  corporation,  but  the  recovery 
would  be  wholly  for  new  stockholders.  The 
case  holds  that  a  subsequent  stockholder  has 
no  standing  to  attack  prior  mismanagement 
unless  its  effects  continue  and  are  injurious 
to  him,  or  affect  him  specially  and  peculiarly ; 
that  a  court  of  equity.  In  a  suit  wherein  the 
corporation  is  seeking  relief  on  equitable 
grounds,  will  look  beyond  the  corporation  to 
the  stockholders  to  be  benefited'  by  the  re- 
sult, and  if  they  are  not  equitably  entitled, 
the  corporation  will  not  be  allowed  to  recov- 
er. The  case,  however,  was  one  in  which  all 
the  stockholders  were  subsequent  ones,  and 
the  recovery  would  be  entirely  for  the  l)eneflt 
and  advantage  of  those  who  were  not  stock- 
holders at  the  time  of  the  allied  misdoings. 
It  is  the  manifest  doctrine  of  the  case  that 
if  any  of  the  stockholders  were  such  at  the 
time  of  the  occurrences  charged,  the  suit 
could  be  maintained. 

"It  muBt  be  determined,"  says  tiie  court, 
"whether  the  present  Btockholders,  or  any  of 
tliem,  are  entitled  to  complain  of  the  acta  of  the 
defendant  and  of  his  past  management  of  the 
company;  for,  if  any  of  them  are  bo  entitled, 
there  can  he  no  doubt  of  the  right  and  duty  of 
the  corporation  to  maintain  this  ndb" 


Tliat  Proctor  ia  in  a  position  to  complain  is 
apparent;  and  we  are  not  to  be  taken  as  In- 
Hmating  that  the  other  stockholders  are  n<^ 

The  federal  Supreme  Court  cases  referred 
to  by  the  defendants  In  this  connection  may 
be  accounted  tor  by  Federal  Equity  Bule  94 
(29  Sup.  Ot  xxviil),  which  required  a  stock- 
holder to  allege  that  he  was  a  Btoi:kholder  at 
the  time  of  the  transaction  of  which  he  com- 
plains. 

4.  This  objection  is,  in  essence,  a  demurrer 
for  want  of  eqnit;,  and  was  properly  over- 
ruled. 

[I]  7.  The  claim  tliat  the  Rutland  agree- 
ment was  a  bar  to  the  suit  was  not  properly 
raised  by  an  objection  to  evidence  being  tak- 
en. It  could  not  itself  be  proved  except  by 
taking  evidence.  The  defendants'  attempt  to 
raise  the  questi<m  as  to  the  effect  of  that 
agreement  in  tills  way  Is  ineffectnal. 

[8]  Certain  depositions  were  taken  at 
Schenectady  before  one  Van  OXlnda  as  mag- 
istrate. These  were  admitted  in  evidence 
over  the  defendants'  objection  and  exception. 
It  is  now  insisted  that  they  were  improperly 
admitted,  because  Van  OXlnda  had  no  au- 
thority to  sit  as  a  magistrate  in  snch  caaea. 
But  he  assumed  to  act  as  a  notary  and  com- 
missioner, and  bis  authcnrlty  wiU  be  assum- 
ed until  the  contrary  anieara.  Crane 
Thayer.  18  Vt  162,  46  Am.  Dec.  142;  Bar- 
ron T.  Pettes,  IS  Vt  385;  Carpoiter  t.  Gib- 
son, 82  Vt  886.  78  AtL  1030.  When  ttie  depo- 
sitions were  (rffered  in  evidence,  it  was  in- 
cumbent on  the  defendants  to  do  more  than 
challenge  the  authority  of  the  magistrate;  It 
was  tor  them  to  overcome  the  presumption 
by  showing  that  he  was  without  authority. 
This  th^  did  not  do;  for  the  most  that 
can  be  said  la  that  the  record  raises  a  sus- 
picion of  his  capacity  to  act 

[10]  The  defendants,  in  effect,  offered  to 
show  that  at  the  Butland  meeting,  and 
Just  before  the  signatures  were  attached  to 
the  agreement,  their  counsel  said,  in  the  pres- 
ence of  all  the  parties,  that  the  Schenectady 
property  niust  remain  the  property  of  the 
defendants,  ajid  that  thereupon  all  signed  the 
agreement  with  that  understanding.  This 
was  excluded  and  the  defendants  excepted. 
In  determining  the  admissibility  of  this  evi- 
dence, we  should  first  consider  whether  or 
not  the  Schenectady  deal  was  anything  on 
account  of  which  the  orator  is  entitled  to  re- 
cover damages;  for,  it  is  apparent  that  the 
ruling  was  wholly  harmless,  unless  that  deal 
Is  to  figure  in  the  matter  of  damages.  If 
that  question  is  to  be  decided  In  the  affirma- 
tive, the  evidence  was  admissible.  When 
fairly  interpreted  In  the  light  of  the  drcam- 
stauces  shown,  it  tended  to  show  that  Proc* 
tor  assented  to,  or  at  least  acquiesced  in,  an 
interpretation  of  the  contract  then  drawn  up 
and  about  to  be  signed,  which  left  the  Sche- 
nectady property  to  the  defendants,  and  that 
they  signed  In  relian<«  thereoik    If  auch 
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were  the  facts.  Proctor  is  bound  by  that  In- 
terpretation. Ha-rlng  failed  to  speak  then, 
he  vUl  not  be  allowed  to  weak  now;  the 
defendants  having  signed  so  understanding 
It.  He  iB  estopped.  Flint  t.  Johnaon,  60  yt 
190^  9  Atl.  864;  Falrhaven  Nat.  Bank  t. 
Hammond,  61  Vt.  203.  See  White  r.  Amsden, 
67  Vt  1,  80  Atl.  972.  We  mnst  remember 
that  all  the  stockholders  of  the  company 
were  parties  to  the  Batland  agreement.  We 
do  not  forget  that  two  shares  of  stock  stood 
is  Mrs.  Hooker's  name,  and  It  must  be  tak- 
en that  she  owned  them,  but  the  whole  case 
shows  plainly  enough  that  these  shares  were 
transferred  to  her  to  enable  here  to  be  elect- 
ed a  director  at  the  annual  meeting  above 
referred  to.  It  also  appears  that  she  car- 
ried out  tii6  terms  of  the  agreonent  and 
transfrared  tiie  stock  to  Proctor  agreeably  to 
the  terms  of  the  Batland  agreement  The 
stockboldem  would  be  eatopped  by  tb^r 
cmdsct;  and  tbe  nfle  in  equity  la  that  what- 
mtx  will  estw  the  stockholders  will  estop 
the  corporatton.  Home  Sire  Ins.  Co.  t.  Bar- 
ber, msm»  So  if  tbe  statements  offered  were 
shown  in  evidence  and  the  facts  so  found, 
the  orator  would  be  ^itopped  from  question- 
ing the  Sdienectady  transaction;  for  the  sltp 
nation  presented  would  be  one  requiring  a 
court  of  equity  to  regard  the  action  of  tbe 
stoekh<Aders,  whatever  it  tnrns  ont  to  be  in 
Its  effects,  as  binding  iu>on  the  corporation. 

[Ill  As  we  have  aeea.  Proctor  had,  prior 
to  the  meeting  at  Rutland,  filed  a  supplemen- 
tal bill  pertaining  to  the  Schenectady  deal. 
So  far  SB  this '  supplemoital  bill  went  that 
deal  was  covered  by  the  phrase  in  tbe  Rut- 
land agreemrat  "the  pending  suits  in  chan- 
cery," and  was  settled  and  disposed  of.  All 
damages  whldb'  had  m  should  accnie  from 
the  wrongful  acts  of  the  defendants,  so  for 
as  then  taken,  In  planning  to  start  a  new  fac- 
tory on  their  own  account  to  hire  away  the 
orator's  employte,  to  make  hostile  use  of  its 
trade  lists  and  secrets,  were  within  the  set- 
tlement whether  full  details  were  then 
known  by  Proctor  or  not.  One  of  the  ele- 
ments of  this  deal  was  a  l>onu8  of  $5,000  to- 
ward the  purchase  price  of  the  factory  site ; 
another  was  tax  exemption  for  a  certain 
time.  These  were  covered  by  the  settlement, 
though  It  does  not  appear  that  Proctor  knew 
abont  them.  The  whole  arrangement  h&d 
been  consummated  and  could  have  been  re- 
covered for  under  tbe  supplemental  bill. 
And  a  decree  obtained  thereunder  would  be  a 
tmr  to  a  farther  recovery  upon  that  breach 
of  fidelity  on  the  part  of  tbe  defendants,  it 
would  be  like  the  case  of  one  who  has  failed 
to  recover  all  the  damages  occasioned  him 
by  a  breach  of  a  cMitract ;  though  he  did  not 
properly  declare  for  a  portion  of  them,  he 
would  not  be  allowed  to  maintain  a  second 
suit  therefor.   Morey  v.  King,  51  Vt  383. 

[12]  Notwithstondlng  this,  as  already  sug- 
gested, either  party  to  tbe  Rutland  agree- 
ment may,  by  his  conduct  have  estopped 
himself  from  asserting  the  legal  consequeno- 


es  thereof.  It  is  found  that  defendants' 
counsel  made  statements  from  which  Proctor 
might  understand  that  the  Schenectady  deal 
was  for  the  benefit  of  the  company,  and  that 
he  did  so  understand  when  he  signed.  By 
this  we  understand  that  the  statements  were 
such  that  Proctor  might  reasonably  under- 
stand that  the  benefits  of  the  deal,  whatever 
they  were,  would  belong  to  the  company,  and 
that  he  signed  In  reliance  thereon.  This 
would  estop  the  defendants.  This  finding, 
however,  might  never  have  been  made  If  the 
offered  evidence  had  been  received  and  con- 
sidered, or  it  mlgh't  have  been  found  that 
the  facts  were  as  stated  in  the  <^er,  which 
would  have  shown  an  estoppel  on  Proctor. 
In  any  view,  tbe  evidence  was  Important  and 
should  have  been  admitted. 

[13]  Subject  to  the  defendants*  objection 
and  exception,  the  orator  was  allowed  to 
show  by  Mrs.  Schuman  and  Mrs.  Longnfel, 
two  old  employfia  of  the  orator,  that  in  Octo- 
ber after  the  sale  to  Proctor,  Whlttaker  talk- 
ed with  ttiem  about  going  to  Schenectady  to 
work  for  the  new  company,  and  tbey  were 
allowed  to  state  what  be  said  to  them  on 
these  oocaslona.  The  character  of  these 
statemente  as  testlfled  to  by  the  witnesses 
was  only  mildly  persua^ve,  and  could  not 
have  cut  much  figure  in  the  determinations 
of  the  master.  The  only  use  be  made  of 
them  was  to  ctmslder  them  as  they  bore  on 
the  acts  done  before  the  sale  of  the  stock  to 
Proctor.  They  were  not  so  remote  that  we 
can  say  It  was  error  to  recedve  them.  They 
were  acte  of  one  shown  to  have  been  acting 
In  connection  and  concert  with  tbe  other  de- 
fendants In  an  unlawful  attempt  to  get  away 
tile  oratcnr^  employes  and  business.  To  char- 
actertze  the  previous  acts  of  the  defendants, 
they  were  admissible.  Beyond  this,  we  need 
not  go. 

The  defendants  filed  66  exceptions  to  the 
master's  report  Some  were  allowed,  some 
were  disallowed,  and  some  were  waived. 
They  were  all  numbered,  and  some  were  sub- 
divided into  several,  so  that  56  are  to  be 
here  disposed  of. 

It  would  be  uninteresting  and  wholly  prof- 
itless, and  would  unduly  extend  this  opin- 
ion, to  treat  each  of  these  separately.  It  is 
enough  for  us  to  say  that  we  have  gone  over 
them  carefully,  given  attention  to  the  defend- 
ants' claims  regarding  the  same,  and  fliiU 
that  they  were  properly  overruled.  Nos.  4, 
6,  28,  31,  34,  35c,  35e,  87.  38,  39,  50a,  50b,  60c, 
50d,  60e,  50f,  61,  61a.  and  52  are  mostly 
frivolous  and  wholly  trivial.  Nos.  11.  30,  32, 
33,  36d,  43,  52a,  63,  64,  and  66  fire  too  un- 
important to  merit  consideratlOD.  Nos.  15 
and  17  relate  to  the  Schenectady  deal,  which 
is  Bufflclently  discussed  elsewhere  herein; 
Nos.  24,  25,  26,  and  27  are  not  sufficiently 
briefed ;  Nos.  36a,  35b,  35d,  35f,  36c,  41.  42, 
44,  47,  48,  49,  50g,  and  55  are  predicated  upon 
an  alleged  lack  of  evidence.  But  tbe  findings 
referred  to  therein  are  sufficiently  supported. 
In  considering  this  ground  of  objectiouf  we 
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do  well  to  remember  that  the  charges  made 
against  the  defendants  are  of  acts  secretly 
performed,  and  are  of  such  a  character  as  to 
make  It  extremely  difficult  to  make  proof 
tliereof  by  direct  evidence.  Resort  Is  neces- 
sarily had  to'  circumstances  to  aid  the  trief 
In  arriving  at  the  truth.  There  Is  much  in 
the  record  to  Justly  the  findings,  not  the  least 
Important  of  which  is  to  be  found  In  the  ap- 
pearance of  some  of  tibe  witnesses  for  the  de- 
fendants. 

Several  of  these  exceptions  are  put  upon 
the  ground  that  they  are  wholly  predicated 
on  evidence  received  subject  to  exception. 
But  BO  far  as  these  exceptions  are  overruled, 
the  findings  must  stand,  of  course ;  and  this 
is  not  saying  that  an  exception  lies  to  the 
finding  on  this  account. 

No.  40  is  uot  briefed,  and  No.  19  refers  to 
the  evidence  oCFered  and  excluded  as  to  what 
was  said  and  done  at  Bntland,  and  Is  dis- 
cussed elsewhere. 

The  defendants  contend  that  the  contract 
of  November  1,  1902,  was  a  contract  of  part- 
nership, and,  since  it  specified  no  term,  was 
subject  to  termination  at  the  pleasure  of  the 
defendants.  Perhaps  so,  but  it  is  of  no  con- 
sequence In  this  suit.  The  orator  Is  not  here 
seeking  to  enforce  that  contract,  nor  is  its 
character  or  effect  here  involved.  The  legal- 
ity of  the  meeting  of  January  16,  1909,  or  of 
the  proceedings  prior  thereto,  are  not  here  in 
issue.  The  importance  of  these  was  confined 
to  the  light  they  shed  upon  the  acts  of  the 
defendants  charged  in  the  bill. 

[14]  Of  the  fundamental  proposition  that 
the  directors  of  a  corporation  stond  In  a  fidu- 
ciary relation  thereto  and  to  Its  stockholders 
the  defendants  do  not  make  denial.  It  Is 
everywhere  established.  So  ready  la  the 
court  of  equity  to  protect  (me  who  Is  threat- 
ened with  Injury  throuiA  the  infidelity  of  a 
fiduciary  that  employes  are  restrained  from 
making  use  of  trade  lists  and  trade  secrets 
after  leaving  the  employment.  Thus  in  Em- 
pire Steam  Laundry  v.  Lozler,  165  Col.  95, 
130  Paa  1180,  44  L.  B.  A.  (N.  S.)  1159,  Ann. 
Cas.  1914G,  628,  the  def«idant,  a  former  em- 
ployfi  of  the  orator,  was  enjoined  from  eoUc- 
itlng  or  receiving  lanndiy  from  perscms  on 
the  orator's  list  of  customers,  acquaintance 
with  whom  he  had  acquired  while  In  orator's 
employ.  There  was  in  this  case  an  agree- 
ment on  the  part  of  the  defendant  not  to 
solicit  business  from  the  old  customers  for 
his  new  employer.  But  the  court  took  no 
account  of  this,  and  put  its  decision  on  the 
broad  ground  of  preventing  a  breach  of  fidu- 
ciary duty.  And  the  case  is  full  authority 
for  saying  that  it  makes  no  difference 
whether  the  servant  makes  use  of  the  em- 
ployer's list  of  customers  or  of  the  informa- 
tion gained  therefrom.  27  Harvard  Law 
Rev.  91.  The  rule  applies  to  the  conduct  of 
these  defendants  In  the  matters  herein  com- 
■plalned  of.  They  hired  lawyers  and  paid 
them  out  of  the  treasury  of  the  company, 


though  the  services  were  performed  for  the 
defendants  individually.  This  was  a  breach 
of  trust  for  which  the  orator  may  recover. 
10  Cyc.  SOL 

lit]  The  claim  for  these  items  was  not 
cut  off  by  the  Rutland  agreement,  for  they 
were  not  covered  by  the  bill  or  supplonental 
bill.  It  was  not  a  "jump  settlement"  that 
was  made  at  Rutland,  but  a  settlement  of 
those  matters  complained  of  In  the  bill  and 
supplemental  bill.  Proctor's  knowledge,  ex- 
press or  implied,  of  these  Items  does  not  ap- 
pear ;  nor  can  be  be  charged  with  negligence 
in  not  knowing. 

[1 1]  The  entries  appeared  on  the  books,  to 
be  sure,  but  be  was  not  thereby  "put  upon  in- 
quiry," in  the  legal  sense  of  that  phrase.  He 
was  not  hound  to  Inquire.  He  had  a  rl^t  to 
assume  that  the  defendants  were  honest  and 
acting  tn  good  foltb  toward  the  corporation. 
If  It  was  a  stockholdtf  or  Uie  oorporation 
Itself  seeing  recovery  fnmi  Proctor  tor  In- 
attention or  infidelity,  It  mi^t  be  different. 
But  It  does  not  sound  very  well.tor  a  trustee 
to  assert  In  defense  of  his  wrongdoing  that 
the  cestui  is  guilt?  of  oontrU)ntory  n^ll- 
gence. 

Nor  can  the  fact  that  the  lawyers  signed 
some  of  the  papers  as  solicitors  for  the  ora- 
tor afTect  the  situation.  That  tact  Is  evld«i- 
tlal  merely.  The  ftict  Is,  as  rep<Htied,  Oiat 
they  were  acting  for  the  defendants  aiid  In 
their  interests.  These  expenditures  cannot 
be  Justified  on  the  ground  that  they  were 
made  for  the  ostensible  benefit  ct  the  corpo- 
ration, when  in  taict  they  were  made  tor  the 
defendants  individually. 

[17]  The  orator  does  not  claim  to  recover 
any  of  Qie  mon^  spent  in  the  buckle  liOga- 
tion,  but  seeks  a  recover  tor  the  royalty 
paid  November  1,  1909,  since  the  patent  was 
invalidated  the  year  before^  This  matter 
concerns  Corser,  alone.  There  Is  no  finding 
that  either  of  the  ottier  defendants  had  any- 
thing to  do  with  tiie  payment  or  knew  any- 
thing about  It  or  ought  to  have  known  about 
It,  either  before  or  after  it  was  made.  So  no 
recovery  can  be  had  against  them  on  account 
of  it.  But  this  Is  no  reason  why  it  may  not 
be  recovered  In  this  suit  Farrar  v.  Powell, 
71  Vt.  247,  44  AtL  341 ;  Lewis  v.  St.  Albans 
Iron  A  Steel  Works,  supra.  A  decree  can 
be  framed  to  protect  all  parties. 

[II]  The  contract  under  which  this  pay- 
ment was  made  covered  the  use  of  certain 
other  patents  and  certain  patterns.  The  mas- 
ter reports  that  there  was  no  evidence  that 
these  were  of  any  value;  but  it  ought  not  to 
be  assumed  that  they  were  not  If  they 
were,  the  orator  would  be  entitled  to  recover 
only  an  equitable  part  of  the  amount  paid. 

[19]  The  defendants  claim  an  allowance 
of  costs  on  account  of  the  expense  incurred  in 
preparing  to  defend  the  claim  under  the  cloth 
contracts,  which  claim  was  abandoned  as 
above  stated.  But  the  findings  of  the  master 
establish  the  orator's  good  faith,  and  the 
question  was  addressed  to  the  dlscretlMi  of 
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the  conrt  of  chancery,  not  tbls  court  There 
fs  nothlDg  to  Indicate  that  tliat  discretion  was 
nofc  prdperly  exorcised. 

lit]  The  flndlogs  make  the  Schenectady 
deal  a  breach  at  trust  The  result  Is  that  the 
eorporatioQ  may.  If  It  so  elects,  take  the  ben- 
eljt  asd  advantage  thereof.  Indeed  It  Is 
hardly  necessary  to  inyoke  the  doctrine  of 
trusteeship  to  reach  tbls  result,  as  the  case 
sbows  that  It  was  begun,  continued,  and  car< 
ried  out  as  a  company  project.  Some  of  the 
exitenses  wore  borne  by  the  company.  To  be 
.sure,  the  defendants  had  a  secret  purpose  to 
withhold  its  benefits  from  the  company  in  case 
Proctor  bought  their  stock.  But  equity  will 
not  allow  them  the  benefit  of  tbls  condition ; 
to  do  so  would  be  to  allow  them  to  make  a 
profit  which  in  equity  and  common  fairness 
belongs  to  the  corporation  they  were  supposed 
to  serve.  The  Rutland  contract  aside,  then, 
tbe  orator  is  entitled  to  the  benefit  received 
by  the  defentlouis  from  the  Schenectady  deal. 
It  doPH  not  follow,  however,  that  tbe  orator 
ia  eutltled  to  the  full  sum  of  $5,000,  together 
with  an  amount  equal  to  tbe  taxes  for  the 
exemption  period.  We  are  In  equity,  and  the 
arrangement  between  the  defendants  and  the 
Board  of  Trade  was  bilateral.  In  consider- 
ation of  the  bcmus  received,  the  defendants 
undertook  to  establish  a  factory  at  Schenec- 
tady. Tbey  were  to  Invest  money,  assume 
risks,  and  put  tbe  necessary  labor  Into  tbe 
enterprise.  The  orator  has  not  shared  In  this, 
and  does  not  propose  ta  Whatever,  then, 
If  anything,  should  equitably  be  allowed  them 
on  account  thereof  against  the  benefits  re- 
ceived should  be  determined  and  deducted 
from  the  benefits.  Tbe  report  does  not  make 
it  clear  whetber  It  Is,  as  to  tbls  Item,  mad^ 
op  on  this  basts  or  without  regard  to  tbe  de- 
fendants' undertaking,  if  this  was  tiae  only 
question  InvtAved,  it  might  be  our  duty  to 
aauune  that  It  was  correcUy  made  up.  In  sup- 
port of  tbe  decree,  wUcA  the  defendants  sfty 
waffpro  forma,  but  which  appears  to  be  upon 
cniBldentKHi.  But  as  tbe  case  Is  to  go  back, 
this  pdnt  can  be  cleared  up.  If  the  net  re- 
mit Is  as  stated  in  tbe  report,  it  must  stand. 
Otherwlsew  tbe  net  result  must  be  ascertained. 

[it]  The  matter  of  enticement  of  servants 
stands  somewhat  differently.  If  nothing  fur- 
ther had  been  done  In  this  direction  after 
the  Rutland  agreement  and  before  tbe  trans- 
fer of  the  stock,  we  should  hold  that  tbls 
•natter  was  barred  by  the  settlement  But 
something  more  was  done.  The  defendants 
actively  pursued  the  plan,  previously  conceiv- 
ed, to  take  the  orator's  servants  and  employes 
away  from  It  to  Schenectady.  The  plan  had 
been  somewhat  nebulous  prior  to  the  Rut- 
land meeting,  and  little  had  been  actually  ac- 
complished under  It  But  as  soon  as  the  de- 
fendants became  satisfied  that  Proctor  was 
^Ing  to  take  their  stock,  things  began  to 
happen.  Kveuts  moved  swiftly,  as  berein- 
Iwfore  shown,  and  the  result  was  as  stated. 
The  scheme  to  sell  to  Proctor  seems  to  have 
been  In  the  defendants'  minds  as  early  as 


May  11th,  for  they  mentioned  thr.  ppsslbility 
to  Cole  during  the  negotiations  for  the  Schen- 
ectady site.  From  that  time  on  the  defend- 
ants were  shaping  things  to  meet  whatever, 
condition  resulted  from  Proctor's  option ;  and 
the  injurious  consequences  to  the  orator,  bo 
far  as  its  employfis  were  concerned,  flowed 
largely,  if  not  wholly,  from  what  the  defend 
ants  did  after  tbe  Rutland  meeting.  Th:> 
defendants  treat  this  branch  of  the  case  as 
an  ordinary  instance  of  enticing  servants  to 
break  their  contracts  of  employment  This 
is  to  lose  sight  of  the  all-important  fact  .that 
they  were  fiduciaries,  and  for  them  to  con- 
spire against  the  company  was  to  commit  a 
breach  of  trust  This  fiduciary  relation  was 
more  or  less  continuous  in  Its  nature,  and  did 
not  wholly  cease  with  the  tranafto  of  the 
stock ;  the  defendants  will  not  in  equity  be 
allowed  to  hold  tbe  benefits  of  the  cousumma- 
tion  of  plans  and  efforts  made  In  violation 
of  the  trust  and  while  It  actually  existed. 
To  say  that  such  plans  and  efforts  could  re- 
ceive their  final  touches  and  be  carried  Into 
actual  effect  after  the  relation  ceased  with- 
out involving  the  conspirators  In  liability 
would  be  to  suggest  a  means  whereby  the 
whole  doctrine  could  be.  If  tbe  actors  were 
■ulUclently  adroit,  completely  emasculated. 
It  Is  not  a  question  of  unfair  competition ;  it 
Is  a  question  much  more  akin  to  fraud.  At 
the  time  of  the  Rutland  agreement  nothing 
of  consequence  had  been  accomplished  toward 
securing  the  orator's  serrants,  customers,  and 
business  for  the  new  conipany.  Zlad  efforts 
stepped  then,  tills  suit  would  have  been  base- 
less. But  tbe  plans  were  made  then,  were 
partially  carried  out  while  tbe  defendants 
were  directors,  and  made  completely  effec- 
tive afterwards.  In  these  circumstances 
equity  affords  tbe  orator  a  remedy,  to  recover 
such  sum  in  damages  as  fairly  resulted  from . 
the  defendants'  wrongful  acts  concerning  the 
matters  named. 

[22]  The  defendants*  pn^oaltlon  that  an 
application  for  an  injunction  Is  addressed  to 
the  discretion  of  the  court  Is  welt  founded. 
But  the  discretion  referred  to  la  that  of  the 
court  of  chancery,  and  it  was  properly  exer* 
dsed  in  this  case. 

The  defendants  insist  that  notwithstand- 
ing the  statement  that  directors  are  fiduci- 
aries, they  are  to  be  governed  by  the  law  of 
agency.  We  are  not  called  upon  to  define 
the  precise  relation  which  these  defendants 
sustained  to  tbe  orator,  and  do  not  care  to 
discuss  questions  not  Involved.  The  fact 
Stands  out  In  unmistakable  clearness  that 
they  evolved  and  carried  out  plans  to  bcue- 
fit  themselves  at  the  expense  of  the  corpora- 
tion of  which  they  were  directors.  Equity 
will  not  suffer  them  to  withhold  from  the  cor- 
poration the  benefits  so  obtained. 

No  question  is  made  regarding  the  suffi- 
ciency of  the  allegations  to  cover  the  different 
claims  established  by  the  findings,  and  we 
give  no  attention  to  that  subject  If  any 
amendments  are  required,  they  can  be  made 
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after  the  case  gets  back  to  the  court  of 
chancery. 

It  was  agreed  that  the  ascertainment  of 
damages  shonld  await  the  decision  of  this 
court  on  the  qnestlon  of  liability. 

The  fOiegoli^  opini<m  having  been  read  by 
prearrangement  at  the  special  term  at  Rut- 
land, the  orator,  by  leave  of  the  court,  filed  a 
waiver  at  all  claim  for  damages  on  account 
of  the  Si&enectady  deal,  so-called,  together 
with  a  motion  tor  an  affirmance  of  the  decree 
with,  certain  altwatlons  by  which  such  dam- 
ages should  be  eliminated  and  provision  for 
allowance  on  account  ot  the  Corser  patents 
referred  to  In  the  opinion  made  whereupon, 
due  consideration  being  bad,  the  decree  Is 
affirmed  and  cause  remanded  with  directions 
to  the  court  of  chancery  to  alter  the  same  as 
follows: 

1.  By  striking  out  of  the  preamble  thereof 
the  followliig  words: 

"And  haTiDg  negotiated  the  Schenectady  deal, 
so-called,  in  ^e  manner  reported  by  the  special 
master  and  while  such  ofiScers,  seen  red  a  bene- 
fit of  $5,000  hi  the  deal  and  other  benefits 
In  ronnection  therewith,  and." 

2.  By  striking  oat  of  said  preamble  the 
words: 

"On  the  representation  that  the  benefit  of  said 
deal  belonged  to  said  company,  which  repre- 
Bentationa  were  relied  upon  by  the  purchaser 
and  so  formed  a  part  of  the  couMderation  there- 
of, but  that" 

3.  By  striking  oat  all  of  paragnuA  8  tbere- 
ot 

4.  By  adding  to  pangrapb  S  thereof  the 

words: 

"Deducting  tkenfrom  the  value,  if  anjf,  for 
the  near  1909  of  the  u»e  of  the  other  patenU 
and  rifihU  covered  6v  taid  asiignment." 

Nether  part7  to  recover  coats  in  this  court. 


STATE  V.  HAKVET. 

(Supreme  Court  of  Yermont  Washington. 
Nov.  80,  1914.) 

1.  Fish      18*)  — Offiiises— Possbssiok  of 

Fish— Knowledge. 

Under  Laws  1912,  No.  201,  S  2,  providing 
that  no  person  shall  have  fish  in  bis  possession, 
except  aa  permitted  by  that  act,  that  a  person 
doing  anytoing  prohibited  thereby,  with  refer- 
ence to  fisfa,  sball  be  deemed  to  hare  violated 
that  section,  that  a  person  who  counsels,  aids, 
or  assists  in  a  violation  or  knowingly  shares  in 
any  of  the  proceeds  thereof,  by  receiving  or  poa- 
sessing  fish,  quadrupeds,  or  birds,  shall  be  guilty 
of  a  misdemeanor,  section  27  providing  that 
trout  of  specified  lengths  for  the  different  varie- 
ties of  trout  may  be  taken  and  p<:^se8sed  at 
certain  times,  and  section  40  providing  that  a 
person  violating  section  27  shall  be  fined  $10, 
and  $5  additional  for  each  fish  taken  or  pos- 
sessed in  violation  thereof,  it  is  an  offense  for  a 

eerson  to  have  in  his  possession  trout  under  six 
iches  in  length,  and  it  is  not  necessary  to  al- 
lc;;e  or  prove  that  he  was  knowingly  in  posses- 
sion thereof;  the  provision  of  section  2  as  to 
knowingly  sharing  in  the  proceeds  of  a  viola- 
tion, M  far  as  it  relates  to  possession,  refer- 


'  ring  to  knowledge  of  the  manner  or  place  of 
taking  or  the  number  of  fish  or  birds  taken. 

[Ed.  Note.— For  other  cases,  see  Fiah,  Cent. 
Dig.  11  22-24 ;  Dec  Dig.  |  13.*] 

2.  FiBH  a  12*)— MAifznEB  or  T.^Na— "Aito- 

URG.** 

Under  Laws  1012,  No.  201,  codifying  and 
amending  the  fish  and  game  laws,  fi^  are  in 
general  to  be  taken  by  *^gling,"  which  means 
with  a  hook  and  line  In  hand,  or  rod  in  hand, 
or,  aa  applied  to  flsblng  from  a  boat,  the  use  of 
two  lines  with  or  without  a  rod. 

[Ed.  Note.— For  other  cases,  sec  Fish.  Dec 
Dig.  S  12.* 

For  other  definitions,  see  Words  and  nirases. 
Angling.] 

3.  Fish  ({  15*)— Gbivinal  Pboseoutions— 
Infobmatiok— Negativino  Bxceptionb, 

An  Information  for  having  posseesion  of 
tront  less  than  six  Inches  in  length,  in  viola- 
tion of  Laws  1912,  No.  201,  need  not  nega- 
tive the  express  or  implied  exceptions  in  that 
statute,  as  they  constitute  no  material  part 
the  definition  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Fiah,  OenL 
Dig.  H  27-30;  Dec  Dig.  i  16.*] 

Bxcepticma  from  Washington  Oonnty  Court; 
LelghtMi  P.  Slack,  Judge. 

Intormation  against  B.  M.  HarvQy  tor  liav- 
Ing  pMsession  of  fish  protected  bj  law.  A 
demnrrw  to  the  information  waa  om-roled, 
and  respondent  brings  exceptiona.  Affirmed 
and  remanded. 

Argued  before  POWEBS,  a  J.,  and  M1TN- 
SON,  WATSON,  HASEiyrOK,  and  TAT- 
LOB,  33. 

3.  Ward  Carver,  State's  Atty..  of  Barre, 
for  the  State.  Benjamin  Gates  and  John 
Senter,  both  of  Montpeller,  for  respondent. 

.  BASELTON,  J.  [1]  llila  la  a  craud  Ja- 
xor'a  c(Haplain^  bron^t  before  the  city  court 
ot  Montpeller,  charging  tliat  the  respondent, 
on  a  day  named,  without  authority,  bad  in 
his  poBSeasitm  flata  protected  by  law;  that  la, 
five  brook  tront,  eacA  less  tiiaa  alx  indiei  in 
length.  The  case  came  Into  county  court  on 
appeal,  and  there  tlie  respondtnit  demurred 
on  the  ground  that  the  complaint  did  not  al- 
l^e  that  the  respondent  was  "^owlngly"  in 
possession  of  five  brook  trout  less  than  six 
Inches  In  length.  Tlie  demurrer  was  over^ 
ruled,  the  respondent  excepted,  and  the  case 
was  passed  to  this  court  before  trial. 

The  flsh  and  game  law  was  codified  by  No. 
201  of  the  Acta  of  1912,  and  sections  2,  27, 
and  40  of  that  act,  -read  together,  protect  at 
all  times  brook  trout  under  six  Inches  in 
length,  and  forbid,  under  penalty,  any  per- 
son, except  aa  authorized  by  the  act,  to  talie 
or  "have  in  hla  possession,"  at  any  tlme^  brook 
trout  less  than  six  Inches  In  length. 

Section  2  provides  that  a  person  doing  any* 
thing  prohibited  by  the  act,  wlUt  reference  to 
fish,  quadrupeds,  or  birds,  shall  be  deemed  to 
have  violated  the  provldona  of  the  8ectl07> 
So  far,  knowledge  is  not  made  an  elraieut 
of  the  oCFeuse. 


•For  other  chw  sm  lanu  topic  and  section  NUMBSB  in  Dec.  Dig.  a  Am.  Dig.  Key-No.  ScrlM  *  Rap'r  Indwxe* 
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[2]  The  section  closes  with  a  proTlsl<m  that 
R  person  who  counsels,  aids,  or  assists  in 
a  violation  of  any  proTlslon  of  the  act,  or 
"knowingly"  shares  In  any  of  the  proceeds 
of  sach  Tictotlon,  by  receiving  or  possessing 
flsb,  quadrupeds,  or  birds,  shall  be  deemed 
guilty  ol  a  misdemeanor  and  panlshed  as  a 
principal.  Bat  this  provision,  so  far  as  it  re- 
lates to  possession,  finds  its  aiq^Ucatlw  in 
connection  with  numerous  provisions  of  the 
statute,  whlcb  relate  <«ily  to  the  manner  of 
taking"  game  and  flab  and  matters  of  that 
sort  For  example,  game  (that  la;  certain 
birds  and  qoadmpeds)  may,  In  general,  be 
taken  only  with  a  gtm  fired  at  arm's  length. 
The  same  person  may  take  bnt  one  wild  deer 
In  a  season,  and  not  more  than  4  <puJl  not 
more  than  20  wild  daxStB  in  a  day.  Dncka 
and  geese  cannot  be  taken  txom  a  boat  pro- 
pelled otherwise  than  by  hand.  There  is  a 
limit  on  the  number  <riC  tront  that  a  person 
may  take  In  a  day.  No  person  may  flsb  for 
trout  for  a  certain  distance  below  a  dam  dur- 
ing the  spawning  season.  Fish  are,  in  gen- 
eral, to  be  taken  by  "angling,"  which  is  de- 
fined In  the  act  to  mean  taking  flsb  with  book 
and  line  In  hand,  or  rod  In  hand,  though, 
as  applied  to  fishing  from  a  boat,  the  use  of 
two  lines  with  or  without  a  rod  Is  "angling." 
There  are  numerous  provisions  of  this  char- 
acter, and  a  person  who  comes  Into  posses- 
sion of  fish  and  game  taken  in  violation  of 
such  provision  Is  guilty  of  nothing  unless  he 
"knows"  of  the  violation  of  the  provisions. 

But  tbe  statute  makes  it  an  ofifense  for  a 
person  "to  have  In  his  possession"  trout  un- 
der six  Inches  in  length;  and  he  Is  charged 
with  knowledge  of  the  trout  in  his  posses- 
sion and  of  their  length,  and  his  knowledge 
thereof  does  not  have  to  be  proved,  and  there- 
fore need  not  be  alleged,  and  the  word 
"knowingly"  need  not  be  Inserted  In  the  com- 
plaint State  V.  Tomassl,  67  Vt  312,  31  Atl. 
780;  State  t.  Ward,  75  Vt.  438,  66  AtL  85; 
State  T.  GUmore,  80  Vt  S14,  68  Aa  668,  16 
L.  R.  A.  (N.  S.)  786. 13  Ann.  Gaa  821. 

[t]  If  tbe  respondent  la  not  guilty  because 
of  any  exoq>tlon  la  the  statute  either  ex- 
pressed or  implied,  the  exceptlcm  does  not 
constitute  a  material  part  of  the  definition  of 
the  offense,  and  so  need  not  be  n^atlved  In 
tbe  complaint  State  v.  Smith,  61  Vt.  346, 
17  Atl.  492;  State  v.  Falge,  78  Vt  286,  62  Atl. 
1017,  6  Ann.  Cas.  726;  State  ▼.  Garmtb,  86 
Vt  271,  81  Atl.  922. 

We  are  construing  a  criminal  statute,  of  a 
sort,  but  there  is  no  difficulty  with  the  mat- 
ter if ,  In  accordance  with  a  suggestion  in 
United  States  T.  Union  Supply  Co.,  216  U.  S. 
60.  55,  30  Sup.  Gt.  15,  16  [54  L.  Ed.  87]  we 
"free  our  minds  from  the  notlw  that  crimi- 
nal statutes  must  be  construed  by  some  arti- 
ficial and  conventional  rule." 

Judgment  afilrmed,  and  cause  lemanded 
for  trial  upon  Its  moits. 


STAOT  T.  DOIiAN  et  aL 

(Supreme*  Oonrt  <rf  Vermont  Franklin. 
Mot.  80,  1914.) 

1.  EVIDBWCB  (J  471*)— AnMissiBmxT— Cow- 
CLUSIOKS  OF  WITNKSS. 

Where,  In  an  action  for  breach  of  promise 
of  marriage,  the  meaning  of  a  letter  written 
plaintiff  by  defendant's  sister  after  the  action 
was  commenced,  which  defendant  claimed  con- 
tained an  offer  of  marriage  communicated 
through  bis  sister,  was  too  plain  to  be  misun- 
derstood, and  there  was  no  offer  or  claim  that 
plaintiff  gave  it  a  different  interpietatioo,  a 
question  asked  her  as  to  what  she  considered  the 
letter  communicated  to  her  wds  properly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  U  214U-2185;  Dec.  Dig.  |  471.*] 

2.  EVIDBHCB  a  471*)— ADWBSIBILITT— MXAH- 

ZNO  or  Lettebs. 

In  an  action  for  breach  of  promise  of 
marriage,  where  It  was  not  claimed  and  there 
was  nothing  in  plaintiff's  reply  to  a  letter  from 
defendant's  sister  written  after  the  action  was 
conunenced  and  containing  an  offer  of  marriage, 
from  which  it  could  be  claimed  that  she  accept- 
ed the  proposal,  a  question  aslud  her  as  to 
whether  she  meant  by  expressions  in  the  letter 
to  refuse  the  offer  was  properly  eluded. 

[Ed,  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  2149-2186;  DecTDif.  |  471.*] 

8.  WiTNEsaEs  (§  248*)— Examination— Unee- 
BFOnSIVE  Answebs. 

In  an  action  for  breach  of  promise  of  mar- 
riage, It  appeared  that  before  mailing  her  re- 
ply to  an  offer  of  marriage  from  defendant, 
made  after  the  action  waa  commenced,  plaintiff 
submitted  the  reply  to  her  counsel,  and  she 
was  asked  why  she  did  so.  She  replied  that  de- 
fendant had  BO  often  promised  to  marry  her  and 
broken  his  word  that  she  thought  it  best  to  have 
his  statement  In  writing.  Held,  that  her  atti- 
tude and  feelings  in  the  matter,  whether  calcu- 
lated to  enhance  or  diminish  damages,  were  ma- 
terial, and  hencei  though  the  answer  was  not  ex- 
actly reapoosive,  It  was  properly  permitted  to 
stand. 

[Ed.  Note.— For  other  cases,  aee  Witnesses, 
Cent.  Dig.  {S  861-863 ;  DeoDig.  {  24&*] 

4.  BbEAOH  of  MAaBUOE  Pbouxbb  (I  21*)  — 

Evidence  in  Mutqation  of  Dahaoss--Of- 

FEBS  of  MABRIAUE  AFTBB  BBEACB, 

Offers  of  marriage,  made  by  defendant  in 
good  faith  after  the  breach  and  after  the  brinc- 
mg  of  the  suit,  but  while  his  character,  oondi- 
Uon,  and  circumstances  remained  oncnanged, 
were  admissible  in  evidence  in  mitigation  of 
damages  so  far  as  the  jury  might  think  they 
should  go  in  mitigation,  and  were  improperly 
excluded. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise.  Cent  Dig.  U  7,  16;  Dec 
Dig.  S  21.*] 

5.  Bbeaoh  of  Marbiaob  Pbouisb  (S  13*)  — 
Defenses  —  Oftebs  of  Habbiaqb  afteb 
Bbkach. 

An  offer  to  marry  after  a  breach  of  prom- 
ise to  marry  Is  no  bar  to  an  action  for  the 
breach. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriaee  Promise.  Oent  IHg.  i|  4-10.  13; 
Dec.  Dig.  I  13.*] 

6.  Bbeach  of  MABBiAax  Pbomise  (8  25*)  — 
Damages  —  Pbincipi^s  Govebnino  Dau- 

AOES. 

Though  an  action  for  breach  of  promise  of 
marriage  is  In  assumpsit,  tbe  damages  are  deter- 
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mined  on  principles  not  applying  in  ordinary 
cases  of  assumpsit. 

[Ed.  Note. — I'or  other  cases,  6ce  Breacli  of 
Marriage  Promise,  Cent  Dig.  §  S8  ;*  Dec.  Dig. 
i  25.*] 

7.  Appeal  and  Ebbor  ({  263*)— Reservation 
OF  GaouNDs  OF  Review—Exceptions. 

Where  the  court  gave  defendant's  requested 
instruction  to  fifid  for  defendant  if  when  plain- 
tifif  requested  defendant  to  marry  her  she  was 
not  willing  to  marry  him,  but  made  the  request 
for  an  ulterior  purpose,  but  added  statements 
as  to  the  willingness  of  either  party  to  marry 
within  a  reasonable  time  after  the  origiaal 
promise  was  made,  to  which  no  exception  was 
taken,  defendant  could  not  complain  of  what 
tile  court  said  in  addition  to  the  requested  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gj  151&-1523,  1&25-1&32; 
Dec.  Dig.  S  263.-] 

8.  Breach  of  Marbiaob  Pbouise  (fi  21*)  — 
Evidence— Good  Faith  of  Offbbs  of  Mab- 

BUOE  AFTEB  BBKACH. 

Where  offers  of  marriage  by  defendant  aft- 
er the  commencement  of  the  suit  are  admitted 
in  mitigation  of  damages,  defendant's  testimony 
that  they  were  made  in  good  faith  ie  not  admis- 
sible to  rebut  the  inference  that  Buch  otFers 
were  an  admission  of  a  prevloui  engagement, 
as  the  good  faith  of  the  offer  could  not  rebut 
any  inferences  proper  to  be  drawn  therefrom, 
[Ed.  Note.— For  -other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  X}ig.  fS  28-30,  84; 
Dec.  Dig.  §  21.*] 

Exceptions  from  Franklin  County  Court; 
B.  Xi.  Waterman,  Judge. 

Action  by  Anna  J.  Stacy  against  Cliaa.  I* 
Dolan  and  anotber.  Judgment  for  plaintiff, 
and  defendant  brings  exceptions.  Affirmed 
In  part  and  reversed  and  remanded  in  part 

Argued  before  POWERS,  0.  J.,  and  MDN- 
SON.  WATSON,  HASEI/rON.  and  TAT- 
LOR,  JJ. 

McFeeters  &  McFeeters,  of  Enosburgh 
Falls,  and  Rufus  E.  Brown,  of  Burlington, 
for  plaintiff.  C.  G.  Austin  ft  Sons,  of  St 
Albans,  for  defendant. 

HASELTON,  J.  This  was  an  action  of  as- 
sumpsit for  a  breach  of  a  promise  to  marry. 
Trial  by  Jury  was  had,  and  verdict  and 
judgment  were  for  the  plaintiff  for  the  sum 
of  S6.200.   The  defendant  excepted. 

The  plalntifTs  evidence  tended  to  show 
that  the  parties  engaged  to  marry  each  oth- 
er July  4,  1909,  that  no  date  for  the  mar- 
riage was  agreed  upou,  but  that  several  dis- 
cussions as  to  the  matter  of  date  were  had 
between  them  prior  to  December  13,  1913, 
and  that  on  the  last-named  date  the  plain- 
tiff asked  the  defendant  to  marry  her,  and 
that  be  then  told  her  that  be  bad  clianged  bis 
mind  and  then  refused  to  marry  her.  The 
plalntifiF  relied  wholly  on  the  refusal  of 
December  13,  1913,  as  the  breach  of  the  eon- 
tract  Two  days  thereafter  she  caused  this 
writ  to  be  made,  and  after  the  lapse  of  an- 
otber two  days,  that  Ig  on  December  17th, 
she  caused  the  writ  to  be  served  on  the  de- 
fendant The  defendant's  evidence  tended 
to  show  that  there  was  no  contract  to  marry 


between  him  and  the  plaintiff.  But  the  Jury 
determined  otherwise.  There  was  no  evi- 
dence that  the  plalntlfF  suffered  In  respect 
to  ber  health  or  business  in  consequence  of 
the  breach  of  contract,  and  there  was  no  di- 
rect evidence  that  the  plalntiflF  snfEered  men- 
tal anxiety  and  humiliation  In  consequence 
of  the  breach  of  promise.  The  transcript  is 
not  referred  to,  and  what  the  indirect  evi- 
dence may  have  been  we  cannot  say. 

[1}  The  plaintiff  Introduced  in  evidence  a 
letter  written  to  her  the  day  after  the  serv- 
ice of  the  writ,  written  for  tbe  defendant  by 
his  sister.  This  letter  amounted  to  an  offer 
to  marry,  communicated  through  another,  as 
such  an  offer  may  well  be,  and  contained  an 
Invitation  from  the  sister,  asking  the  plain- 
tiff to  spend  Sunday  or  Christmas  with  the 
Dolans  in  order  that  tbe  plaintiff  and  the  de- 
fendant might  quietly  fix  things  to  salt 
themselves.  The  defendant  offered  to  show 
that  the  offer  of  marriage  In  the  letter  was 
made  in  good  faith,  and  that  no  change  had 
taken  place  In  his  health  or  financial  condi- 
tion or  drcumstances  that  rendered  this  pro- 
posal of  marriage  any  less  advantageous  than 
It  would  have  been  if  made  on  the  13th  of 
December.  This  testimony  was  offered  in 
mitigation  of  damages,  If  any  damages  sbould 
be  found.  The  offer  was  excluded,  and  tbe 
defendant  excepted.  We  defer  consideration 
at  this  exception.  The  plaintiff  was  asked 
what  abe  considered  that  this  letter  commu- 
nicated to  her,  and,  objection  being  made,  the 
question  was  excluded,  and  an  exertion  tak- 
en by  the  defiant  The  plaintiff  now  says 
that  the  letter  showed  for  Itself,  and 
think  that  its  meaning  was  too  plain  to  be 
misunderstood.  The  defendant  claimed  tbat 
the  letter  conveyed  an  offer  of  marriage,  and 
there  was  no  offer  or  claim  that  the  plain- 
tiff gave  it  a  different  Interpretation. 

[2]  Two  letters  in  reply  to  tbe  one  already 
referred  to  were  introduced  In  evidence  by 
the  defendant  One  was  addressed  to  the 
defendant  and  one  to  his  sister.  The  letter 
to  the  sister  declined  the  Invitation,  and  tbe 
plaintiff  was  asked  if  she  meant  by  certain 
expressions  in  the  letter  to  convey  to  tbe 
defendant  a  refusal  of  the  proposition  of 
marriage  made  throngh  the  defendant's  sis- 
ter. Tbe  question  was  excluded,  and  an  ex- 
ception was  taken.  It  was  not  claimed  and 
there  was  nothing  In  tbe  reply  from  which 
It  could  be  claimed  tbat  she  accepted* the 
proposal,  and  so  we  think  the  offer  was  prDi>- 
erly  excluded.  The  letter  was  in  evidence 
without  restriction,  and  whatever  it  disclosed 
as  to  her  feelings,  in  consequence  of  tbe 
breach  of  promise,  was  for  consideration, 
and  was  not  affected  by  the  ruling.  In  her 
letter  to  Mr.  Dolan  the  plaintiff  referred  to 
ber  declination  of  bis  sister's  invitation,  and 
said,  "As  there  would  be  little  or  no  oppor- 
tunity to  talk  over  plans  here,  write  me." 
What  plans  she  referred  to  might  well  a 
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matter  of  donbt,  but  sbe  was  not  asked  about 
this  letter. 

[3]  Tbe  defendant  offered  to  show  that  aft- 
er tbe  plaintiff's  reply  to  him,  an  offer  of 
marriage  was  communicated  to  tbe  plaintiff 
through  her  counsel,  and  that,  this  offer  being 
refused,  still  another  offer  was  made  not  long 
after,  and  that  these  offers  were  made  while 
the  defendant's  condition  was  equally  as  ad- 
rautageous  as  on  December  13,  1913.  This 
proffered  evidence  was  excluded,  and  the  de- 
fendant excepted.  We  will  consider  this  ex- 
ception preBently.  Before  mailing  her  reply 
to  the  defendant  the  plaintiff  submitted  it  to 
ber  counsel,  and,  that  fact  having  appeared 
from  ber  testimony,  she  was  asked  why  sbe 
did  so.  She  replied  that  the  defendant  hud 
so  often  promised  to  marry  her  and  broken 
bis  word  that  she  thought  It  best  to  have  his 
statement  In  writing.  An  exception  was  tak- 
en to  tbe  answer  as  not  responsive.  This 
answer  was  not  strictly  responsive  to  tbe 
question,  but  her  attitude  and  feelings  In  tbe 
matter,  whether  calculated  to  enhance  or 
diminish  damage  were  material,  and  so, 
though  tbe  statement  was  not  exactly  re- 
sponsive, it  was  properly  allowed  to  stand. 

[4]  The  defendant  took  the  witness  stand 
In  his  own  behalf,  and  offered  to  show  that 
there  had  been  no  change  in  his  cliaracter, 
habits,  or  condition  after  the  alleged  breach 
of  promise,  and  that  his  subsequent  offers 
of  marriage  were  made  In  good  faith.  This 
offer  was  exdnded.  and  the  defendant  ex- 
cepted. We  here  consider  this  exception 
and  the  others  heretofore  noted,  which  de- 
pend upon  the  question  of  whether,  after  a 
breach  of  promise  to  marry  and  suit  brought, 
a  subsequent  offer,  made  in  good  faltta  and 
while  tbe  defendant's  character,  condition, 
and  circumstances  remain  unchanged,  should 
be  received  In  eTldence  in  mitigation  of  dam- 
ages so  Car  as,  in  all  the  circumstances,  the 
Jury  may  think  it  should  go  In  mitigation. 

[5]  It  is  well  settled  that  an  offer  to  mar- 
ry after  a  breach  of  promise  to  marry  Is  no 
bur  to  an  action,  but  in  Kurtz  v.  Frank.  70 
Ind.  tSM,  40  Am.  Bep.  275,  where  it  was  so 
held.  It  was  said  that  how  far  sucb  an  offer 
may  go  in  mitigation  of  damages  must  be 
left  In  eadi  case  to  the  jury,  or  to  the  court 
tiyinf;  the  cause.  Xn  this  case  the  offer  r«fei> 
red  to  was  before  suit  brought. 

But  in  Kelly  t.  Renfro,  9  Ala.  325,  44  Am. 
Dec.  441.  It  was  held  that  an  honest  offer  to 
marry,  after  suit  brought  for  a  breach  of 
promise  to  marry,  was  for  the  consideration 
of  tile  Jury  upon  the  question  of  damages. 
In  Bennett  v.  Beam,  42  Mich.  340.  4  N.  W.  8, 
36  Am.  Rep.  442,  the  contrary  was  held,  and 
the  case  last  cited  is  followed  in  Heasley 
Nichols,  88  Wash.  4%,  80  Pac.  769,  and  In 
Kendall  t.  Dnnn.  71  W.  Ta.  262,  76  S. 
454,  43  Ll  B.  A.  (N.  S.)  556.   In  Bennett 
Beam,  the  reasoning  ia  that  under  a  promise 
of  marriage  a  man  may  so  conduct  himself 
that  "any  woman  witb  even  a  siurk  of  "^rtue 
or  senaibllity  would  ahrink  from  his  polluted 


touch,"  and  that  so  It  would  not  do  to  admit 
a  subsequent  <^er  of  marriage  In  mitigation 
of  damages  in  any  case.  The  fallacy  of  the 
reasoning  is  shown  In  McCarty  v.  Heryford 
(O.  C.)  125  Fed.  46,  and  Is  obvious.  It  was 
wisely  said,  in  substance,  by  Lord  Mansfield 
that  one  trouble  with  tbe  law  of  evidence  was 
owing  to  the  turning  of  particular  cases  into 
general  rules.  Cook  v.  DowUng,  3  Doug.  70, 
77.  When  we  consider  that  an  engagement 
to  marry  is  sometimes  broken  by  a  woman  as 
well  as  by  a  man,  and  that,  in  theory,  an 
action  lies  In  either  case,  we  are  perhaps  the 
more  sensible  of  the  injustice  and  Impropri- 
ety of  treating  the  deUquent  In  every  case  as 
a  loathsome  and  polluted  being. 

The  exclusion  of  evidence  relating  to  the 
offers  of  marriage  subsequent  to  the  breach 
of  promise  declared  on  was  error.  The  jury 
were  entitled  to  consider  it  on  the  question 
of  damages  and  to  give  it  such  weight,  much 
or  little,  as,  in  all  the  circumstances  develop- 
ed In  the  case,  they  might  think  It  ought  to 
have. 

[B]  Though  the  action  Is  assumpsit  dam- 
ages are  determined  on  principles  which  do 
not  apply  in  ordinary  cases  of  assumpsit 

[7]  The  court  substantially  complied  with 
a  request  of  the  defendant  to  the  effect  that, 
Qiough  on  Deceml)er  13th  the  defendant  re- 
fused to  marry  the  plaintiff,  nevertheless,  if 
she  was  not  then  willing  to  marry  him.  and 
then  made  a  request  of  him,  as  stated  at  the 
outset,  but  for  an  ulterior  purpose,  ^e  plain- 
tiff could  not  recov».  The  court  then  added 
some  statements  as  to  the  willingness  of  ei- 
ther party  to  marry  within  a  reasonable  time 
after  the  original  promise  was  made,  if  one 
was  made.  Later,  in  considering  the  question 
of  damages,  the  court  made  it  dear  that  the 
breach,  if  there  was  one,  was  on  December  13, 
1913.  There  vaa-an  exception  to  tbe  follure 
of  the  court  to  amply  with  the  plaintiff's  re- 
quest, but  no  exception  to  tbe  charge  as  given. 
What  the  court  said  that  went  beyond  the  re- 
quest Is  complained  of,  but  the  foundation 
for  the  complfdnt  was  not  laid  by  an  excep- 
tion. Besides,  tbe  <dia^  aa  a  whole  was  not 
open  to  just  exception  in  respect  to  the  mat- 
ter complained  of. 

(8]  The  defendant  offered  to  show  tbat  fala 
proposal  of  marriage  after  suit  brongbt, 
made  thrqngb  bis  sister,  was  made  In  good 
faith,  with  tbe  Intention  and  desire  on  his 
part  to  marry,  and  that  bis  cbaraeter  and 
condition  remained  unchanged,  in  order  to  re- 
but the  inference  tbat  this  after  proposal  was 
an  admission  of  a  previous  engagement  This 
question  is  presented  by  a  ruling  of  tbe  court 
But  tbe  good  faltb  of  tbe  offer  could  not 
rebut  any  Inferenoea  propor  to  be  drawn  from 
it  Whether  the  offer  was  In  anch  terms  that 
it  tended  Inferenttally  to  show  tbe  admission 
suggested  is  a  question  not  before  us. 

We  find  no  error  except  such  as  relates  to 
the  question  of  damages. 

Judgment  affirmed,  exc^  as  to  damages ; 
but  as  to  those  reversed.  Cause  remanded. 
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FITZGERALD  v.  CONNORS. 
(Sapreme  Court  of  Vermont    Rutland.  Nor. 
30,  1914.) 

1.  SBDUCTIOIT    (§  17*)   —  GUANCIPATION  OF 

CniLD— Evidence. 

Evidence  that  plalDtiffa  minor  daughter 
worked  away  from  home  and  was  allowed  to 
keep  most  of  her  wages,  but  that  she  returned 
home  from  time  to  time  and  helped  with  the 
work  there,  does  not  show  conclusiveir  that  she 
was  emancipated,  so  that  her  father  could  not 
recover  for  loss  of  her  services  resulting  from 
her  seduction. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  |§  33-44;  Dec.  Dig.  |  17.«] 

2.  Seduction  (5  8*)— Civil  Action— Accrual 

OF  UlQHT. 

Where  plaintiff's  daughter,  at  the  time  she 
was  seduced,  was  under.  18,  the  age.  of  majority 
for  women,  under  Const,  c.  1,  art  1,  so  that 
plaintiff  was  then  entitled  to  her  wages,  he  may 
maintain  an  action  for  her  seduction,  although 
her  child  was  bom  after  she  became  of  age. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  H  Ifi,  16;  Dec.  Dig.  I  a*] 

3.  Seduction  (|  16*)  —  Civil  Action  —  Dam- 
ages—Humiliation. 

In  an  action  for  the  seduction  of  hia 
daughter,  plaintiff  may  introduce  evidence  of  bis 
humiliation  without  alleging  that  as  special 
damages. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  SS  2»-32.  49;  Dec.  Dig.  {  16.*] 

4.  Tbial  (I  260*)— Instructions— Rbqdests. 

In  an  action  for  the  seduction  of  a  daugh- 
ter, an  instruction  that  the  jury  must  find  that 
the  daughter  was  a  minor  and  under  the  con- 
trol of  her  father,  who  had  a  right  to  her  serv- 
ices, stated  the  law  applicable,  so  that  the  de- 
fendant's requested  instructions  as  to  emancipa- 
tion were  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  651-659;  Dec.  Dig.  §  260.*] 

6.  Tbial  (S  260*)— Rbqubstbd  Instructions. 

In  an  action  for  the  sedoctlon  of  a  daugh- 
ter, wbere  the  court's  charge  forbade  a  recovery 
if  the  daughter  was  over  18  years  of  age.  It 
was  not  necessary  to  give  a  requested  charge  on 
the  presumption  of  emancipation  of  the  daugh- 
ter on  her  becoming  IS. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  651-659 ;  Dec.  Dig.  S  260.*] 

a  SsDucTiON  a  S*)— Civil  Aotion— Bight 

OF  Action. 

'Fhe  right  of  a  father  to  maintain  an  action 
tor  the  seduction  of  his  daughter  is  based  on 
the  existence  of  the  reiationBhip  of  master  and 
servant,  which  is  presumed  to  exist  when  the 
daughter  is  under  age,  but  not  after  she  reaches 
majority,  although  It  may  in  fact  exist  there- 
after, BO  as  to  authorize  recovery  by  the  father. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  H  15.  IG;  Dec  Dig.  |  8.*] 

7.  Affeal  and  Error  d  1046*)— Habulbss 
.  Error— Remarks  of  Judge. 

A  remark  by  the  judge,  in  denying  a  mo- 
tion for  continuance  on  the  ground  of  the  ab- 
sence of  defendant's  former  counsel,  that  if  de- 
fendant had  any  defense  he  would  have  no 
oulty  in  procuring  other  connsel  was  not  preju- 
dicial, where  defendant  did  procure  other  coun- 
sel of  good  standing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4128-4131,  4l54;  Dec. 
Dig.  §1046.*] 

Exceptions  from  Rutland  County  Court; 
Wlllard  W.  Miles,  Judge. 


Action  for  seduction  by  lliomas  Fitzgerald 
against  Patrick  H.  Connors,  In  which  defend- 
ant pleaded  the  general  issue.  Judgment  for 
the  plaintiff,  and  defendant  excepts.  Jndff- 
ment  affirmed. 

Argued  before  POWERS,  0.  J.,  and  MUN- 
SON,  WATSON,  HASBLTON,  and  TAY- 
LOR, JJ. 

Joseph  C.  Jones,  of  Rutland,  for  plalntlfE. 
Walter  S.  S'enton,  of  Rutland,  for  defendant. 

HASELTON,  J.  This  Is  an  action  on  the 
case  for  the  seduction  of  the  plalntUTs 
daughter,  who  was  under  the  age  of  18  at 
the  time  of  the  seduction.  Trial  by  jury  was 
had,  and  verdict  was  rendered  for  the  plain- 
tiff for  fl,200,  which  was  remitted  by  the 
plaintiff  to  $800,  and  thereupon  Judgment 
was  entered  on  the  verdict  for  the  smaller 
sum.  l^e  defendant  excepted. 

[1]  At  the  close  of  all  the  evidence,  tiie  de* 
fendant  moved  for  the  direction  of  a  verdict 
In  Us  favor  on  the  ground  that  the  dau^ter 
was  emancipated  in  Act  at  the  time  of  the 
seduction.  But  the  evld«icefl  does  not  so 
show,  ^nie  evidence  shows  that  she  was 
working  away  from  home  for  wages,  which, 
for  the  most  part  at  least,  she  was  allowed 
to  ke^;  but  the  evldoice  also  tends  to  show 
that  she  was  at  home  from  time  to  time,  and 
while  there  helped  about  the  housework:,  and 
the  outdoor  work  as  well,  digging  potatoes, 
milking,  cutting  com,  and  things  of  that  sort. 

A  second  ground  of  the  motion  was  that 
the  evidence  was  overwhelming;  that  the 
relationship  of  master  and  servant  did  not 
exist  between  the  plaintiff  and  his  daughter ; 
and  that,  such  relation  not  existing,  there 
could  be  no  loss  of  service,  and  hence  no  ac- 
tion for  seduction.  This  ground  Is  like  the 
one  Just  cmsldered,  and  what  is  said  above 
applies  here,  and  a  verdict  could  not  be  di- 
rected on  this  ground,  for  to  do  so  would 
be  to  disregard  the  evidence. 

[2]  A  child  was  born  in  consequence  of 
the  seduction,  but  not  until  the  daughter  had 
passed  the  age  of  18,  the  age  of  majority 
of  women  in  this  states  Constitution  of  Ver- 
mont, c.  1,  art  1 ;  Sparbawk  v.  BucU's  Adm'r, 
9  Vt  41,  72,  73;  Young  v.  Davis,  Brayton, 
124. 

In  view  of  this  fact,  there  was  a  third 
ground  of  the  motion,  numbered  as  one, 
which  was  based  upon  the  claim  that  the 
daughter  was  emancipated,  by  operation  oC 
law,  at  the  time  the  child  was  born.  But  that 
is  Immaterial,  as  the  birth  of  the  child  was 
not  the  time  when  the  cause  of  action  ac- 
crued. 

[3]  During  the  trial  the  plaintiff  was  asked 
what  effect  the  knowledge  of  his  daughter's 
condition,  when  It  came  to  him,  had  upon  his 
mind.  His  answer  was  taken,  under  objec- 
tion and  exception,  on  the  ground  that  such 
damages  were  not  declared  for  in  the  decla- 
ration, and  he  testiSed  in  strong  terms  to  bin 
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tedliw  of  bmnUlatloiL  Xbte  mu  a^uiulble 
without  an  allegation  of  qwdal  Oamagefl. 
BolUns  T.  Ctaalmen,  ffl  Tt  682.  G86.  Tliia 
exception  does  not  a^ear  to  ba  bdefed, 
bat  we  mention  It,  alnee  the  defendant  may 
take  a  different  rlew  bia  brief  than  does 
the  conrt 

[4]  Hie  defendant  aobmltted  naneeta  to 
charge  and  excepted  to  the  refusal  of  the 
ooart  to  comply  with  hla  Udrd,  fourth,  and 
fifth  reqneata.  These  related  to  the  question 
of  emancipatton.  and.  whUe  tbe  court  did 
not  uae  that  word,  it  uplained  tbe  legal 
points  Inrolved  In  language  easily  understood 
and  with  entire  oorrectnesa. 

Tbe  oovrt  dialed  that  In  order  to  main- 
tain the  action  tiie  plalnOfl  mnat  diow,  and 
tbe  jury  mnat  find,  that  tile  defei^nt  se- 
duced tbe  plalnUfl'a  daughter  while  she  waa 
a  minor  and  under  the  control  of  her  father, 
and  wblle  her  father  had  a  right  to  her  serv- 
ices. This  la  the  law  applicable  here,  and 
this  instruction  covered  the  defendant's  re- 
quests, so  far  aa  they  were  sound  and  ap- 
plicable to  the  case. 

[6]  The  defendant  requested  a  charge  on 
the  presumption  of  law  as  to  the  emancipa- 
tion of  the  daughter  apon  her  arrival  at  the 
age  of  18  years,  and  complains  because  this 
request  was  not  compiled  with.  But  the  re- 
quest was  properly  ignored,  for  it  had  no 
appllcatl<m  to  this  case,  and  the  charge  of 
tbe  court  did,  not  permit  a  recovery  If  the 
child  was  over  18  years  of  age  when  seduced. 
One  request  made  the  question  of  emancipa- 
tion in  fiict  to  depend  entirely  upon  whether 
the  daughter  was  working  away  from  home 
and  receiving  and  using  her  own  wages  with 
the  permission  of  the  plaintiff  Imt  these 
facta  were  not  ccmclualve. 

[I]  For  reasons  that  are  historical  rather 
than  l<^cal,  In  order  for  a  father  to  main- 
tain the  action,  the  relation  of  master  and 
servant  must  exist,  so  that  tbe  father  has 
the  right  to  the  services  of  the  daughter,  and 
the  seduction  must  be  while  such  relations 
exiatf  but  such  relations  do  exist  until  the 
child  la  18,  unless  emancipation  in  fact  Is 
found,  and  without  emandpatloo  the  right  to 
service,  and  the  loss  of  service  by  the  seduc- 
tiou  are  presumed.  Rollins  v.  Chalmers,  61 
Vt  592;  Emery  v.  Gowen.  4  Me.  (4  Greenl.) 
33,  16  Am.  Dec.  233;  Beaudette  v.  Gagne,  87 
Me.  534,  83  AQ.  23;  Kennedy  v.  Shea.  UO 
Mass.  147,  14  Am.  Bep.  584;  Blanchard  v. 
Ilsley.  120  Mass.  487,  21  Am.  Itep.  535,  537 ; 
Mlddieton  t.  Nlehola.  62  N.  J.  Law.  636,  43 
Atl.  675;  Barbour  r.  Stephenson,  82  Fed.  66. 

The  relation  of  master  and  servant  may 
and  often  does  exist  between  a  father  and 
hla  daughter  after  the  daughter  has  arrived 
at  the  age  of  18,  and  in  ancai  case  the  father 
may  maintain  tMa  action.  Davidacm  v.  Ab- 
bott, oa  Vt  670,  86  Am.  Bep.  767.  But  It  Is 
not  necesaary  here  to  discuss  such  a  case. 

[71  After  verdict  and  before  judgment,  the 


d^endant  filed  a  motion  to  set  aidde  the  T6r> 
diet  The  only  claim  under  this  motion  that 
la  relied  upon  la  that  dnrli«  the  impaneling 
of  the  jury  the  presiding  Judge  made  re* 
uarka  in  the  presence  of  tbe  entire  panel 
which  were  prejudicial  to  the  defendant 
The  ease  bad  once  been  continued.  A  mo- 
tion tor  another  continuance  was  made  and 
argued  in  open  court;  both  parties  being  rep- 
resented by  counsel  In  the  argument  The 
ground  of  the  motion  was  the  Inability  of 
the  original  attorney  for  the  dlefendant  to  be 
present  and  conduct  the  case.  In  announcing 
the  dedalon.  not  to  continue  the  case,  the  do- 
cMon  being  made  in  open  conrt  as  the  nrgu- 
menta  had  been,  the  presiding  Judge  aald : 

"Tbe  defendant  called  me  on  the  telephone 
night  before  last,  and  I  then  stated  to  him 
that  his  case  stood  for  trial  the  following  morn- 
ing. He  informed  me  of  his  Bituation,  and  I 
then  said  to  him  that  we  would  hold  the  jury 
until  this  morning,  tnit  that  he  must  t>e  ready 
at  this  time.  He  has  had  two  nights  and  a  day 
in  which  to  secure  other  couuseL  The  jury 
has  been  kept  here  at  a  great  expense  to  the 
state  of  Vermont,  and  the  court  feels  that,  if 
be  had  any  defenae,  he  would  have  no  difficulty 
In  getting  counsel  to  make  it  for  blm." 

Thereupon  the  tr*al  of  the  cause  proceed- 
ed ;  defendant  being  represented  by  counsel 
of  good  standing,  and  no  exception  beln« 
taken  to  these  remarks.  The  jurora  heard, 
and,  as  they  said,  understood  the  remarks. 
The  court  treated  tbe  defendant  with  con- 
sideration. The  remark  that,  If  the  defend- 
ant had  a  defense,  be  would  have  no  difficul- 
ty In  getting  counsel  might  have  been  preju- 
dicial If  the  defendant  had  been  present 
without  counsel,  but  as  counsel  was  there  to 
defend  him,  and  did  defend  him,  any  Infer- 
ence that  lack  of  counsel  would  be  indicative 
of  lack  of  d^ense  was  impossible. 

Since  the  remarim  were  hot  prejudicial.  It 
Is  nnnecesBary  to  consider  whether  or  not 
an  excef)tl(m.  taken  at  tbe  time  of  the  re- 
marks, was  necessary  to  raise  the  question  of 
their  propriety. 

Judgment  afflrmed. 


WOLCOTT  V.  MONQEON  et  al. 

(Supreme  Court  of  Vermont  Chittenden. 
Not.  80, 1914.) 

1.  OABNisniatin!  ^  61*>— Assionubkt— Va- 
LiDiTT  Against  Tkusteb  Fbocess— Notice 

— SumCIENCT. 

That  a  written  asrignment  of  a  fund  rep- 
resenting an  interest  in  an  estate  may  prot*fct 
the  fund  from  trustee  process,  notice  of  the  as- 
signment must  have  been  given  to  the  trustee  by 
the  assiiniee  or  by  his  procurement;  notice  by 
the  assignor  being  ineffectual, 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  §1  74,  97-101 ;  Dec  Dig.  S  61.*] 

2.  Appeal  anp  Error  ({  031*)  —  Phesitmp- 
TioNS— Inferences  nr  Court. 

The  appellate  court  will  not  presume  that 
the  trial  court  made  certain  inferences,  where 
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this  would  reflult  in  reversal,  but  will  so  pre- 
flume  only  in  aid  of  the  jndgment. 

[Ed.  Note.— For  other  caaeB,  see  Appeal  and 
Error,  Cent  Dig.  SS  3728, 8762-3771 ;  Dec  Dig. 
S  931.*] 

3.  Garnishment  ({  218*)— Tbubteb  Fbocebs— 
Assignment— Burden  of  Pboop. 

Where  the  claimant  of  a  fnnd  sought  to 
protect  it  from  trustee  process  by  virtue  of  an 
assignment,  the  burden  was  on  him  to  show,  not 
only  the  assignment,  bat  that  the  requirea  no- 
tice had  been  given  to  the  trustee  by  bim,  or  by 
his  procurement 

[Ed.  Note. — For  other  cases,  see  Qamishment, 
Cent  Dig.  }g  411-413 ;  Dec.  Dig.  S  218.*] 

4.  Appeal  and  Error  (§  273*)— Scope  or  Re- 
view— Ruling  Below— Necessity. 

Where  a  finding  or  a  failure  to  find  is  not 
challenged  as  not  warranted  by  the  evidence,  so 
as  to  present  a  question  of  law,  the  evidence 
will  not  be  reviewed  to  determine  the  correct- 
ness of  such  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §1  1590,  1606,  1620-1623, 
1625,  1630,  1764 ;  Dec.  Dig.  {  273.*] 

5.  Appeal  and  Error  <i  274*)— Exception— 

SUFFICIENCT. 

An  exception  to  a  judgment  as  not  warrant- 
ed by  the  findings  docs  not  raise  the  question 
wbetuer  the  findings  are  warranted  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1591.  1592,  1605,  1606, 
1807,  1624.  1631-1645;  Dec.  Dig.  S  274.*] 

Exceptions  from  Chittenden  County  Court; 
Shrank  L.  Fish,  Judge. 

Action  of  assumpsit  by  L.  U  Woloitt 
against  Ednnuid  Mongeon,  Jules  Mongeon, 
trustee,  and  Bock  Iloule,  agent,  claimant 
The  court  adjudged  the  trustee  liable,  and 
the  claimant  excepts.  Affirmed. 

Guy  M.  Page,  of  Burlington,  for  plaintlfiF. 
Sherman  R.  Moulton,  of  Burlington,  for 
claimant 

HASELTON,  J.  Tbls  Is  an  action  of  as- 
sumpsit. There  was  judgment  against  the 
principal  defendant,  as  to  which  no  question 
arises.  On  hearing  as  to  the  liability  of  the 
trustee,  the  court  adjudged  the  trustee  lia- 
ble, and  the  claimant  excepted. 

It  appears  by  the  findings  of  fact  and  the 
exhibits,  which  are  referred  to  and  made  a 
part  thereof,  that  in  October.  1910,  Edmund 
Mongeon  and  bis  wife  made  a  contract  for 
the  purchase  of  a  piece  of  real  estate  of 
Rosalie  Houle  and  her  husband,  Peter,  the 
consideration  to  be  met  by  monthly  pay- 
ments. Shortly  after,  Bosalle  Houle  and 
Peter  Houle,  living  out  of  the  state,  gave 
Bock  Houl^  a  brother  of  Peter,  and  so  a 
brother-in-law  of  Bosalie,  a  power  of  attor- 
ney In  their  name  and  stead  to  collect  of 
Edmund  Mcmgeon  and  his  wife  the  monthly 
installments  as  they  should  become  due. 
Jules  Mongeon,  the  trustee,  Is  s  brother  of 
Edmund  Mongeon,  the  principal  defendant, 
and  is  administrator  of  the  estate  of .  the 
father  of  the  Mongeons. 

The  following  flacts  are  found  by  the  trial 
<»urt:  In  July,  1912,  Edmund  made  a  writ- 


ten assignment  of  his  interest  In  Mb  father's 
estate  to  Rock  Houle,  as  agent,  and  Edmund, 
the  assignor,  personally  delivered  It  to  his 
brother  Jules,  the  administrator.  At  the 
time  of  the  assignment  Eldmund  knew  that 
he  was  indebted  to  the  plaintiff,  and  had  no 
property  other  than  his  Interest  in  his  fa- 
ther's estate  that  could  be  reached  by  credi- 
tors. In  September,  3912,  a  decree  of  dis- 
tribution was  rendered,  under  which  the  sum 
of  $406.48  was  Edmund's  share  in  the  estate, 
and  shortly  thereafter  thi»  suit  was  brought, 
and  service  was  made  upon  Jules,  the  admin- 
istrator, as  trustee.  After  tbls  senioe,  Jules, 
the  trustee,  purporting  to  act  und«  the  assign- 
ment, made  a  payment  to  ^lefc  Houle  toward 
the  debt  of  Edmund,  on  tba  real  estate  pur- 
chase, of  the  sum  of  $2SB.4a  There  ,  hod 
been  d^ult  In  paynaents,  but  this  payment 
covered  all  arrears  and  all  payments 
due,  and  teft  a  balance  of  $150  In  the  hands 
of  Jules.  This  balance  is  the  sum  here  ia 
dispute,  for  which  the  trustee  was  adjudged 
liable.  Bock  Houle  dalma  this  sum  as  a 
further  application  on  the  purchase  price  of 
the  real  estate  contracted  for  between  Ed- 
mund fifongeon  and  his  wife,  of  the  one  part, 
and  Rosalie  Houle  and  her  hudMuid,  of  the 
other  part.  The  claimant.  Rock  Bonle,  it 
will  be  remembered,  held  a  power  of  attor^ 
n^  from  Rosalie  Houle  and  her  hosband 
to  collect  these  payments  as  they  should  be- 
come doe.  The  court  found  that  the  asslUin- 
ment  was  a  fraud  upon  the  creditor,  Wolcott, 
the  plaintiff  herein. 

[1]  In  order  to  protect  tbls  fund  from 
trustee  process,  notice  of  the  assignment 
must  have  been  given  to  the  trustee  by  the 
assignee,  or  by  his  procurement,  which  is 
the  same  thing.  Notice  by  the  assignor  would 
be  IneffectuaL  Parker  v.  -  Parker,  71  Vt 
387,  45  Atl.  766:  Barron  v.  Porter,  44  Vt 
587;  Brown  v.  Mlllington,  26  Vt  242;  Hut- 
chins  v.  Watts,  36  Vt  360 ;  Noyee  v.  Brown. 
33  Vt  431;  Webster  v.  MoranvUle,  30  Vt 
701;  Thompson  v.  Downing,  48  Vt  646; 
Peck  V.  Walton.  25  Vt.  33;  Holt  v.  Babcock, 
63  Vt  634,  22  Atl.  459.  The  question  of 
notice  to  the  trustee  by,  or  by  procurement 
of,  the  claimant.  Ilea  at  the  very  threshold 
of  this  case. 

[2]  The  court  finds  that  the  notice  was 
given  by  the  assignor,  and  there  is  no  find- 
ing, or  suggestion  in  the  findings,  that  the 
assignor  acted  for  the  assignee  or  by  his 
procurement,  and  it  is  only  In  support  of  a 
judgment  that  this  court  will  presume  that 
the  trial  court  made  from  the  facts  found 
unexpressed  inferences,  and  then  only  such 
as  fairly  and  reasonably  may  be  drawn  from 
the  facts  found.  Whitehead  v.  Whitehead, 
84  Vt  321,  79  Atl.  616;  Adams  t.  Ladeau, 
84  Vt.  460,  79  Atl.  996;  Johnson  v.  Paine, 
84  Vt.  84,  78  Atl.  782;  Plumley*8  Adm'r  t. 
Plumley,  84  Vt  286,  79  Atl.  45;  Pitkin's 
.'Vdm'rs  V.  City  bf  Montpelier,  85  Vt  467, 
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483,  82  AO.  «71;  Sowlea  t.  Tillage  of  St 
Albans.  71  Vt  41S,  45  AtL  1060;  Barle's 
Adm'r  V.  Btanchard.  85  Vt  288,  206,  81  AtL 
813;  RnsseU  v.  Dairls,  69  Vt  275,  37  AtL 
746;  Pmtt  T.  Faee,  32  Vt  13;  Allen  Immber 
Co.  T.  Hlgtiera,  86  Vt  4S9,  86  AtL  970; 
Lumbn  T.  GampbeU,  84  Vt  51,  78  AU.  120. 

[I]  Tlie  claimant  made  five  requests  for 
additional  flnOlngs,  and  excepted  to  the  fall* 
ure  of  tbe  court  to  comply  with  each  of  them, 
bat  made  no  request  for  any  farthM  find- 
ings as  to  the  matter  of  notice.  The  claim- 
ant also  excepted  to  the  Jodgmait  upon  the 
facts  ftmnd,  on  tbe  ground  that  the  Jodg- 
meot  was  not  warranted  by  law.  Bat  the 
Acts  fonnd  warranted  the  Judgment  for, 
the  bnrden  was  on  the  claimant  if  he  would 
prevail,  to  show,  not  only  the  assignment 
bat  the  required  notice  by  him,  or  by  his 
procureuient,  and  the  facts  found  did  not 
show  that.  In  diacusslng  this  point  we  need 
not  consider  whether  or  not  the  court  should 
hare  complied  with  any  of  the  claimant's 
request:!,  for  a  compliance  with  all  of  them 
would  not  have  supplied  this  essential  fact 
There  was  no  exception  to  the  finding  that 
the  notice  of  tbe  assignment  was  given  by 
the  assignor,  nor  to  the  failure  of  the  court 
to  find  that  it  was  given  by  the  assignee  or 
by  bis  procurement 

[4,  S]  The  bill  of  exceptions  refers  to  the 
transcript  of  the  evidence  on  all  questions 
of  fact  but  we  sit  only  as  a  court  for  the 
correction  of  errors  in  matters  of  law,  in 
(■Hses  brought  here  on  exceptions,  and  a  find- 
ing or  a  failure  to  find  must  be  challenged 
as  Dot  warranted  by  the  evidence,  and  bo  a 
question  of  law  be  raised  on  the  evldencet 
to  make  a  reference  to  the  evidence  of  any 
avail  as  to  tbe  facts  found;  and  an  excep- 
tion to  a  Judgment,  as  not  warranted  by  the 
flndlngs,  does  not  raise  the  question  of  wheth- 
er the  findingii  are  warranted  by  the  evi- 
dence. 

Judgment  affirmed. 


KIKNEAR  ft  GAGER  MFG.  CO.  V.  MINER. 

(Supreme  Court  of  Vermont.  Brattleboro. 
Nov.  27,  1914.) 

1.  Evidence  (|  448*)— Pabol  Evidsnce— Con- 
TBADicnon  OF  Wbitten  Agreement. 

A  written  contract,  having  do  latent  ambig- 
uity, cannot  be  qualified,  controlled,  contradict- 
td,  enlarged,  or  diminished  by  any  contempora- 
Dwoa  or  antecedent  parol  understanding,  either 
u  to  its  express  terms  or  its  legal  intendment 

^[Ed.  Note.— For  other  eaaefl,  see  Evidence, 
(N-DL  Dig.  H  206&-20S2,  2084;   Dee.  Dig.  | 


2.  BviDENCB  (H  422,  434*)— Pabol  Evidence 

— FbauD— PUBPOSE. 

Tbe  parol  evidenre  rule  does  not  forbid 
evidence  of  extrinsic  matters  which  tend  to  show 
that  the  writing  was  procur*^  by  fraud,  but 
3oes  exclude  evidence  that  t>.*.  use  of  the  writ- 


ing was  to  be  confined  to  a  n>e<:ified  pnrposa  and 
not  enforced  against  tbe  maker. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8g  1953-1056,  200tW»20;  Dee.  Dig. 
Si  422.  434.*] 

8.  Btidrtci  (I  442*)— Paboz.  Etzdiitcb— Ool- 

UTKRAI.  AaBKUCBMT. 

Parol  evidence  of  an  agreement  concerning 
a  branch  of  tbe  transaction,  which  is  in  no  way 
covered  by  the  writing  and  not  inconsistent 
with  it  may  be  received  if  tbe  parties  did  not 
intend  to  reduce  the  whole  transaction  to  writ- 
ing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig,  H  1874-lby7;  Dec  Dig.  ft  442.*1 
4.  Evidence  (8  442*)— Pabol  Bvmbncb— Sev- 

EBAL  WbITINOS. 

A  contract  evidenced  by  several  writings, 
although  one  ia  a  receipt,  cannot  be  varied  or 
contradicted  by  parol  evidence  in  a  point  where 
the  writings,  taken  together,  are  specific 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  1874-lsa7 ;  Dec  Dig.  S  442.*] 

6.  Evidence  (S  461*)— Pabol  Evidence— Cok- 

STBUCnON  BX  EXTBINSIO  CXBCaUSTANCXB. 
Ordinarily  the  intent  of  the  parties  is  to 
be  determined  from  what  appears  in  tbe  writing, 
but,  if  the  language  is  ambiguous,  parol  evidence 
as  to  the  situation  and  motives  of  tbe  parties 
is  admissible  to  aid  in  its  construction. 

[Ed.  N»te. — For  other  cases,  see  Evidence, 
Cent  Dig.  gg  2120-2133;   Dec.  Dig.  S  461.*] 

6.  Evidence  (S422*)— Pabol  Evidence— Com- 

tbadictiko  Tebmb  of  Wbitino. 

Where  defendant  signed  an  acceptance  of 
pluintiff's  proposal  to  furnish  certain  building 
materials  at  a  specified  price  per  hundred  square 
feet,  parol  evidence  is  inadmissible  to  show  that 
the  material  was  to  be  furnished  merely  as  an 
inducement  to  secure  an  order  for  other  mate- 
rial, and  that  tbe  acceptance  was  signed  mei-ely 
to  aid  tbe  plaintllf  in  securing  tbe  materials 
from  a  dealer. 

[Ed.  No"te.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S8  1«5;J-1950 ;  Dec.  Dig.  S  422.*] 

Powers,  C.  J.,  and  Taylor,  J.,  dissenting. 

Excei>tiou8  from  Windham  County  Court; 
W'lUard  W.  MUes,  Judge. 

Action  by  the  Klnnear  &  Gager  Manufac- 
turing Company  against  Charles  Miner. 
Judgment  for  the  defendant  and  plalntifT  ex- 
cepts.  Reversed,  and  remanded. 

Argued  before  POWERS,  G  J.,  and  MUN- 
SON,  WATSON,  BASELTON,  and  TAY- 
LOR, JJ. 

Barber  &  Barber,  of  Brattleboro,  for  plain- 
tiff. Chase  &  Chase,  of  Brattleboro,  for  de- 
fendant 

MUNSON,  J.  The  plaintiff  sues  to  recover 
a  sum  claimed  to  be  due  on  a  signed  proposal 
submitted  by  it  to  the  defendant  and  accepted 
by  him,  the  body  of  which  is  as  follows: 

"We  herein  propose  to  furnish  for  your  new 
building  at  Brattleboro  all  necessary  outside 
pebble  metal  material  in  galvanized  finish  at  tbe 
price  of  j|l3.25  per  hundred  sq.  feet.  Tbe  amount 
of  material  necessary  to  be  about  7,000  sq. 
feet." 

There  waa  another  contract  between  the 
parties,  executed  at  the  same  time,  wherein 
the  plaintiff  agreed  to  furnish  and  erect,  for 
$1,232,  a  sted  ceiliog  on  certain  interior  sur- 
faces of  the  some  building.  There  was  also 
a  contract  of  prior  date  which  evidenced  an 
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agreement  of  the  plaintiff  to  coTcr  other  parts 
of  the  buUdiDg  with  steel  ceiling  for  $^,400. 

The  defendant  claimed  that  the  outBide  ma- 
terial spedfled  In  the  writing  sued  upon  was  to 
be  furnished  without  charge  in  consideration 
of  bis  entering  Into  the  second  contract  for 
inside  covering,  and  that  he  signed  the  writ- 
ing, on  the  representations  of  plaintiff's 
agent,  to  enable  the  plain  tiff  to  secure  the 
outside  material  from  a  firm  carrying  that 
stock.  The  main  question  In  the  case  arises 
upon  the  admis^on  of  evidence  offered  to  ea- 
tabllsb  this  claim  of  the  defendant,  gainst 
the  plaintiff's  objection  that  it  was  evidence 
varying  the  terms  ot  a  written  contract 

The  general  mle  governing  this  subject, 
and  the  necessity  of  adhering  to  it,  are  mat- 
ters beyond  controversy.  There  are  also  a 
number  of  seocmdary  roles  equally  well  estab- 
lished. But,  wltb  the  law  of  the  subject  fully 
developed  In  a  great  body  of  adjudged  cases, 
difficulty  Is  often  found  In  applying  the  rules. 

[1]  The  subject  has  been  quite  fully  treat- 
ed in  our  own  cases.  The  result  of  these 
cases  Is  given  In  the  Vermont  Digest  as  f ol- 
lovm:  ■ 

"A  written  contract  having  no  latent  am- 
biguity cannot  be  qualified,  controlled,  contra- 
dicted, enlarged,  or  diminished,  by  any  contem- 
poraneous or  antecedent  parol  understandinf." 
1089,  pi,  640. 

It  is  held  further,  in  elucidation  of  the  rule, 
tbat  oral  testimony  can  no  more  be  received 
to  rebut  or  contradict  the  legal  intendment 
of  a  written  Instrument  than  to  contradict  Its 
express  terms.  Rich  v.  Elliot,  10  Tt.  211; 
Brown  T.  Hitchcock,  28  VL  462;  Brandon 
Mfg.  Oa  V.  Morse,  48  VL  822. 

[2]  The  rule  does  not  forbid  evidence  of  ex- 
trinsic matters  which  tend  to  show  that  the 
writing  was  procured  by  fraud.  Winn  v. 
Chamberlln,  82  Vt.  318;  WUbur  f.  Prior,  07 
Vt  SOS,  82  AtL  474.  But  a  contemporaneous 
oral  agreement  that  the  use  of  the  writing 
shall  be  confined  to  a  spedfled  purpose  and 
not  be  enforced  against  the  maker  cannot  be 
shown.  GiUett  v.  Ballou,  28  Vt  29G;  Con- 
ner V.  Carpenter,  28  Vt  237. 

[S]  Evidence  of  an  agreement  concerning  a 
branch  of  the  transaction  which  Is  in  no  way 
covered  by  the  writing,  and  Is  not  inconslst- 
&A  vrltb  it,  may  be  received,  when  it  satis- 
factorily appears  that  the  parties  did  not 
Intend  to  reduce  the  whole  transaction  to 
writing.  Winn  v.  Chamberlln,  32  Vt  318; 
Labbee  t.  Johnson,  66  Vt  234,  28  Atl.  986; 
GUman  v.  Williams,  74  VL  327,  62  Atl.  428. 

[4]  A  contract  evidenced  by  several  writ- 
ings, although  one  is  a  receipt,  cannot  be  va- 
ried or  contradicted  by  parol  In  a  point  where- 
in the  writings,  taken  -together,  are  specific. 
Raymond  v.  Roberts,  2  Atkeus,  201,  16  Am. 
Dec.  60S. 

[S]  Ordinarily  the  intent  of  the  parties  Is 
to  be  determined  from  what  appears  in  the 
writing.  Pingry  v.  Watkins,  17  VL  370; 
Hakes  V.  Hotchklss,  23  VL  231;  Dixon  v. 
Blondln,  68  Vt  688^  6  AU.  614.   But  when 


the  intent  of  the  parties  upon  the  fiace  of 
the  Instrument  is  doubtAil.  or  the  language 
used  will  admit  of  more  than  cme  interpre- 
tation, the  court  will  look  at  the  situation  and 
motives  of  the  parties,  the  snbjectmatter  of 
,  the  contract,  and  the  object  to  be  attained 
by  It  and  win  receive  parol  evidence  to  this 
end.  liowry  v.  Adams,  22  Vt  100;  Wing  v. 
Co<^,  87  Vt  168;  Bacon  r.  Dodge,  02  Vt 
460,  20  AfL  187. 

In  Famham  t.  Ingham,  S  Vt  614,  it  was 
held  by  a  divided  court  that  a  parol  agree* 
ment,  made  at  the  time  of  executing  a  no^ 
that  the  note  might  be  paid  in  a  nuumor  dif- 
ferent from  that  e:qires8ed  In  it  was  ad- 
missible In  evidence.  This  was  overruled  in 
terms  in  Isaacs  v.  Elklna,  11  Vt  078,  and 
4he  rule  there  asserted  has  since  been  applied 
in  several  cases.  In  Stewards  of  M.  B. 
Ohurdi  V.  Town,  48  Vt  29,  the  suit  was  on 
a  building  subscription,  and  the  defendant 
claimed  that  it  was  agreed  as  a  part  of  the 
contract  of  subscription  that  lie  should  be 
emplt^ed  in  the  construction  and  could  pay 
bis  subsCTlption  In  work.  Tbe  court  said  that 
the  written  subscription  showed  on  its  face 
a  single,  entire,  and  completed  contract,  and 
did  not  purport  to  be  a  part  of  a  contract  an< 
other  part  of  which  had  been  purposely  oihit- 
ted  firom  the  writing,  and  that  the  applica- 
tion of  the  general  role  to  the  case  cmUd  not 
bo  made  plainer  by  discussion. 

Reference  should  also  be  had  to  Blodgett 
V.  MorrlU,  20  Vt  609,  another  suit  on  a  sut>> 
scriptlon  conb&ct  Here  the  defendant  of- 
fered to  show  that  he  was  induced  to  idgn 
the  subscription  solely  by  an  assurance  of 
the  agoit  tbat  "he  wanted  his  signature  to 
Influence  tubers  to  sign,"  ai^  that  "he  should 
never  be  called  on  to  pay."  The  court  said 
this  was  directly  contradictory  to  the  writ- 
ten stipulation,  and  could  no  more  be  re- 
ceived than  could  parol  evidence  of  a  promise 
not  to  collect  a  promissory  note,  or  to  accept 
payment  in  some  different  mode  from  tiiat 
spedfled  in  the  contract 

IB]  There  Is  nothing  in  the  evidence  In  this 
case  that  affords  any  basis  for  a  claim  that 
the  writing  was  fraudulently  procured,  and 
no  such  claim  Is  made.  The  position  taken 
by  the  defendant  is  comprised  in  two  distinct 
propositions.  It  Is  claimed  that  the  outside 
material  was  "thrown  In"  by  the  plaintiff  to 
secure  the  defendant's  order  for  further  in- 
side work,  so  that  the  amount  paid  for  the 
latter  was  the  consideration  for  both.  It  Is 
claimed  that  the  writing  in  suit  was  signed  by 
the  defendant  merely  to  enable  the  plaintiff 
to  meet  some  trade  requirement,  the  exact  na- 
ture of  which  does  not  appear,  and  was 
to  be  used  for  no  other  purpose.  In  passing 
upon  the  defendant's  claim,  tbe  writing  in 
suit  and  the  contemporaneous  agreement  for 
inside  work  are  to  be  considered  together. 
This  contemporaneous  agreement  contains  a 
detailed  specification  of  the  work  to  be  done, 
and  the  consideration  Is  a  flxed  sum  for  tbe 
whole  work.  In  the  writing  sued  upon,  the 
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material  contracted  for  Is  to  be  farnlahed  at 
a  given  price  per  bnndred  square  feet  Tbls 
la  the  same  In  legal  effect  as  if  It  were  pro- 
vided In  terms  tbat  tiw  consideration  was  to 
be  paid  in  mon^.  There  is  notUng  in  these 
writings,  viewed  separately  or  together,  that 
suggests  the  existence  of  a  further  stipulation 
which  the  parties  did  not  intend  to  include  in 
the  writings.  The  matter  of  ewslderatlon  Is 
fnlly  covered  In  each.  The  claimed  parol  un- 
derstanding is  not  consistent  with  the  writ- 
ing in  suit  It  is  so  absolutely  incon^tent 
with  the  writing  that  It  abrogates  the  con- 
tract eridenced  bj  it 

There  are  several  classes  of  cases  from 
wMch  this  case  is  to  be  dlstlngnUhed.  Among 
these  are  cases  where  the  writing  was  cme 
seciulty,  and  was  not  intended  to  state  tbo 
whole  contract;  cases  where  the  possessor 
of  an  Instrument  whidi  has  been  satisfied, 
presents  It  as  eridence  ct  an  existing  obliga- 
tion; cases  where  the  writing  was  to  take 
effect  only  when  the  promisee  had  secured 
another  tdgner,  or  cwnplied  with  some  like 
condition:  cases  where  the  writing  was  not 
to  take  effect  unless  the  promisor  failed  to 
perform  some  alternative  undertaking.  The 
writing  In  this  case  took  effect  upon  delivery, 
and  the  plaintiff  has  performed  according  to 
its  terms.  It  was  the  only  contract  relating 
to  the  outffide  covering  of  the  building,  and,  If 
there  bad  been  a  failure  of  performance  on 
the  part  of  the  plaintiff.  It  would  have  been 
the  defendant's  evidence  of  his  right  to  re- 
cover damages. 

Judgment  reversed,  and  cause  remanded- 

POWERS,  O.  J.  (dissenting).  I  cannot 
agree  with  my  Associates  as  to  the  law  of 
this  case.  I  do  not  question  the  general  rule 
of  evidence  laid  down  by  the  majority;  the 
trouble  is  it  has  no  application  to  this  record. 
The  evidence  admitted  did  not  vary  the  writ- 
ten contract;  it  showed  that  there  never  wat 
a  contract  It  showed  that  the  paper  writing 
purporting  to  be  a  contract  was  not  such,  but 
a  writing  given  for  a  legitimate,  specific  pur- 
pose, which  had  been  fully  accompllsbed. 

The  action  is  between  the  original  parties 
to  the  alleged  contract  and  no  questions  of 
frand,  good  morals,  or  public  policy  are  In- 
volved. If  they  were,  the  majority  view 
would  be  sound.  Grand  Isle  v.  Kinney,  7U 
Vt  381,  41  AtL  180. 

The  simple  question  Is:  Can  parol  evidence 
be  given,  in  such  circnmstances,  to  show  that 
the  writing  never  bad  force  as  a  valid  con- 
tract? This  question,  I  maintain,  must  be 
fliiswered  In  the  afllrmatlve.  That  such  ought 
to  be  the  law,  end  tbat  the  holding  of  the 
majority  results  In  gross  injustice,  will  be 
readily  admitted.  If  one  can  induce  me  to 
execute  and  deliver  to  hhi^  solely  for  his 
Intimate  purposes,  a  writing  jblch  Is,  In 
form,  a  contract  and,  when  tliat  purpose  Is 
accomplished,  hold  me  to  It,  and  the  courts 
are  powerless  to  prevent  such  a  fraud,  it  is 
a  reproadi  to  the  law  and  a  humiliation  to 
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fair-minded  men.  Bapid^,  such  Is  not  the 
law ;  at  least  It  was  not  until  the  majority 
opixdoa  was  promulgated. 

The  leading  case  on  this  subject  la  Pym  v. 
Campbell.  6  EL  &  BL  370,  88  E.  a  L.  870,  the 
doctrine  of  which  Prof.  Wlgmore  says  (4  Wig. 
Ev.  I  2410)  is  "completely  accepted"  in  this 
country,  and  is  exacUy  in  point  The  plain- 
tiff in  that  case  produced  an  agreement  dgn- 
ed  by  the  defendant;  but  the  latter  gave 
eridence  that  the  parties,  having  n^cotlated 
a  purchase,  agreed  on  the  terms  thereof ;  and 
it  was  also  agreed  that  they  and  a  third 
person  should  have  a  meeting,  when,  if  tiie 
third  person  approved  of  the  pn^rty,  th^ 
would  execute  the  bargain.  At  the  proposed 
meeting,  the  plaintiff  did  not  attend  until 
the  tbhrd  person  had  departed.  Whereupon 
it  was  arranged  that  the  parties  should  draw 
up  and  ilga  a  memorandum  of  the  agreement 
of  aal^  but  that  it  should  not  be  a  bargain 
until  the  third  person  approved.  Hie  lattor 
did  not  approve.  Lord  Chief  Justice  Camp- 
bell directed  the  Jury  to  find  tor  the  defend- 
ant If  satisfied  of  the  arrani^ment  testified 
to.  And  this  was  held  to  be  correct  "The 
distinction  In  point  of  law,"  said  Erie,  J.,  "Is 
that  evidence  to  vary  the  terms  of  an  agree- 
ment in  writing  ia  not  admissible;  but  evi- 
dence to  show  that  there  is  not  an  agreement 
at  all  is  admlsslbla"  This  case  is  like  Dodd 
V.  Kemnltz,  hereinafter  cited,  and  Is  express- 
ly approved  in  Wallls  v.  LltteU,  11  a  B. 

tM.  8.)  seg,  103  E.  c.  h.  ses. 

"Such  eridence,"  says  the  court  in  Wilson 
V.  Powers,  131  Masa  539,  "Is  not  to  show  any 
modification  or  alteration  of  the  written 
agreement  but  that  it  never  became  opera- 
tive, and  that  its  obligation  never  com- 
menced." 

In  Humphrey  v.  Tlmken  Carriage  Co.,  12 
Okl.  413.  75  Pac.  628,  the  offer  was  to  show 
that  the  order  for  the  goods  In  question  was 
given  at  the  solicitation  of  the  company's 
agent  who  represented  that  he  had  sold  a 
oar  load  of  goods  to  one  Berkey,  wbo  was 
financially  Involved,  and  it  was  feared  that 
a  shipment  to  him  would  Involve  tbe  com- 
pany with  other  creditors;  that  If  Humph- 
rey would  sign  the  order  for  the  goods,  he 
would  not  be  held  liable  for  them;  and  that 
it  would  be  used  only  for  the  specific  purpose 
of  enabling  'the  company  to  sblp  to  Berkey 
without  danger.  This  evidence  was  excluded 
as  In  conflict  with  the  contract;  and  tbls  was 
held  to  be  error.  It  is  only  fair  to  sny  that 
Prof.  Wlgmore  criticizes  tbls  case  as  unsound, 
apparently  ui>on  the  ground  that  the  arrange- 
ment was  a  frand  upon  the  other  creditors. 
If  so,  I  agree  that  the  case  Is  unsound;  but 
I  do  not  understand  that  the  case  Involves  a 
question  of  fraud. 

It  was  held  in  Brick  v.  Brick,  08  U.  S.  514, 
25  L.  Ed.  256,  that  parol  evidence  Is  admissi- 
ble to  show  that  a  certificate  of  stock  was  de- 
livered as  security  merely;  that  the  court 
can  look  beyond  the  terms  of  the  writing; 
and  that  tbe  parol  evidence  rule  does  not 
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forbid  an  Ingtilry  into  fbe  object  of  the  par- 
ties In  exacting  and  receiving  it. 

Ware  v  Allen,  128  U.  S.  590,  9  Sup.  Ct  174, 
32  L.  Ed.  563,  holds  that  parol  evidence  Is 
admissible,  in  an  action  between  the  original 
parties,  to  show  that  a  written  instrument, 
absolute  on  Its  face,  and  duly  executed  and 
delivered,  was  conditional  and  not  to  take  ef- 
fect until  anotlier  event  takes  place;  and 
that  the  contract  therein  involved  never  went 
into  effect. 

Mr.  Justice  Harlan  says  in  Burke  v.  Du- 
laney,  X53  U.  S.  228,  14  Sup.  Ct  816,  38  I* 
Ed.  698: 

"The  rule  that  excludes  parol  evidence  in  con- 
tradiction of  a  written  agreement  presupposes 
the  existence  la  fact  of  such  agreement  at  the 
time  suit  is  brought.  But  the  rule  hat  no  ap- 
plication if  the  writing  was  not  delivered  as  a 
present  contract." 

This  case  was,  both  as  to  fact  and  result, 
esseutlally  like  Gilman  Bros.  t.  WllUams, 
74  Vt  327,  B2  Atl.  428. 

The  universality  of  this  rule  is  made  plain 
by  the  following  cases.  In  which  It  Is  ex- 
pressly recognized  and  approved:  McFar- 
land  V.  Slkes,  54  Conn.  250,  7  Atl.  408,  1 
Am.  St  Rep.  Ill;  Grierson  v.  Mason,  60  N. 
Y.  3flt;  Robinson  v.  Nessel,  86  111.  App.  212; 
McCartney  v.  McCartney,  93  Tex.  359,  55  S. 
W.  310;  Farwell  v.  Ensign,  66  Mich.  600,  33 
N.  W.  734;  Southern,  etc.,  Co.  v.  Metropole, 
etc.,  Co.,  91  Md.  61,  46  Atl.  518;  Central 
Sav.  Bank  v.  O'Connor,  132  Mich.  578,  94  N. 
W.  11, 102  Am.  St  Rep.  433;  Reiner  v.  Craw- 
ford, 23  Wash.  669,  63  Pac  516,  83  Am.  St. 
Rep.  848;  Elastic  Tip  Co.  v.  Graham,  185 
Mass.  597,  71  N.  E.  117;  Dodd  v.  Kemnltz, 
74  Neb.  634,  104  N.  W.  1069;  O'Connor  v. 
Lighthizer,  34  Wash,  152,  75  Pac.  643;  Hurl- 
burt  V.  Dusenbery,  26  Colo.  240,  57  Pac  860; 
Stanley  v.  White,  160  111.  605,  43  N.  B.  729; 
Sutton  V.  Grlebel,  118  Iowa,-78,  91  N.  W.  825; 
Cleveland  Hef.  Co.  v.  Dunning,  115  Mich.  238, 
73  N.  W.  239;  Benton  v.  Martin,  52  N.  T. 
570. 

I  do  not  overlook  the  fact  that  some  of 
these  cases  are  in  equity;  but  Chief  Judge 
Redfleld  says  that  the  rule  is  the  same  at 
law  as  It  is  in  equity.  Winn  v.  Chamberlin, 
32  Vt  318.  And  of  course  this  Is  Just  as  it 
should  be. 

I  have  made  no  efFbrt  to  make  the  forego- 
ing list  of  cases  exhaustive,  for  I  do  not  need 
to  go  away  from  home  at  all.  In  my  quest  for 
authority.  The  rule  I  am  contending  for  la 
not  unfamiliar  to  this  court 

It  was  held  in  Sanders  v.  Howe,  1  D.  Chip. 
363,  that,  in  an  action  on  a  promissory  note 
given  by  the  defendant  to  the  plalntiflF,  it  was 
competent  to  show  that  It  was  delivered  up- 
on a  condition  that  it  should  be  returned  up- 
on the  happening  of  an  event  which  had  tak- 
en place. 

So  in  Labbee  v.  Johnson,  66  Vt  234.  28  Atl. 
986,  It  was  held  that  the  maker  of  a  prom- 
itutory  note  may  always  show  the  terms  and 
condlttona  on  which  it  was  delivered,  and 


that  the  payee  or  holder  has  no  rl^t  to  hold 
It,  except  for  the  accomplisliment  of  a  partic- 
ular purpose. 

That  one  could  show  by  parol  tliat  he  sign- 
ed the  agreement  in  question  upon  the  condi- 
tion that  it  should  not  be  binding,  unless  all 
the  defendant's  creditors  signed  it,  and  that 
they  had  not  all  done  so.  Is  held  in  Holmes  v. 
Crossett,  33  Vt  116.  Elastic  Tip  Co.  v.  Gra- 
ham, supra,  was  a  case  ot  this  kind. 

Park  V.  McDaniels,  37  Vt  594,  was  trover 
for  a  promissory  note.  In  holding  that  the 
plaintiff  was  entitled  to  recover,  Judge  Bar- 
rett said: 

"The  plaintiff  bad  given  the  note  for  accom- 
modation to  the  defendant  who  was  to  pay 
and  take  care  of  it  and  save  the  plaintiff  frpm 
liability  upon  it  The  defendant  bad  paid  and 
taken  ft  up.  after  havintf  used  it  for  the  purpose 
designed.  The  plaintiff  was  then  under  no  fur- 
ther liability.   The  note  was  functus  officio." 

Stewart  v.  Martin,  49  Vt  266,  was  also 
trover  for  a  promissory  note.  In  holding  that 
plaintiff  could  show  that  the  note  was  ex- 
ecuted for  a  particular  purpose  which  had 
t>een  accomplished.  Judge  Ross  says: 

"The  maker  or  owner  of  a  procSIssory  note 
may  always  show  the  terms  and  conditions  on 
which  it  was  delivered,  and  that  the  payee  or 
holder  bad  no  riftht  to  hold  it,  except  for  the 
accomplishment -of  a  particular  purpose." 

I  find  the  rale  for  which,  I  stand  nowhere 
more  tersely  stated  than  by  Mr.~^nstioe  Mun- 
son  himself,  Vfhea  he  Bays  In  Webster  v. 
Smith,  72  Vt  12,  47  Aa  101.  that: 

"The  rule  which  prohibits  the  introduction  of 
parol  evidence  to  vary  a  written  instrument  has 
no  application  when  the  legal  existence  or  bind- 
ing force  of  the  instrument  is  in  question." 

This  statement  was  approved  In  Cameron 
v.  Estabrooks,  73  Vt  73,  50  Atl.  638., 

I  cannot  close  this  dissent  better,  or  make 
the  Injustice  of  the  majority  holding  more 
apparent,  than  by  quoting  Judge  Brewer  in 
Olmstead  v.  Michaels  (C.  C.)  36  Fed.  455,  1 
L.  R.  A.  840,  as  follows: 

"That  parol  testimony  Is  competent  to  show 
that  that  which  appears  as  a  perfect  written 
contract  was  not  signed  by  the  parties  with  the 
intention  of  making  a  contract,  and  that  no 
binding  obligation  was  assumed  by  either,  is, 
we  think,  unquestioned.  A  familiar  illustra- 
tion is  this:  Suppose  a  gathering  of  young  peo- 
ple, in  which  a  moot  court  is  proposed  for  the 
amusement  of  those  present  and  a  suit  for 
brpsob  of  promise  of  marrlaee  is  the  case  to  be 
tried  in  such  moot  court,  and  a  young  man  and 
a  yonng  woman,  for  the  purposes  of  such  trial, 
sign  what  upon  Its  face  appears  to  be  a  contract 
to  marry.  Would  it  for  a  moment  be  doubted,, 
if,  after  the  evening's  amusement  was  ended, 
she  should  bring  suit  for  damages  for  breach 
of  such  marriage  contract,  that  parol  testi- 
mony was  competent  to  show  the  purposes  for 
which  the  paper  was  signed,  and  that  no  real 
or  binding  obligations  were  assumed  by  either 
party  in  sigDing  it?" 

The  Judgment  should  be  affirmed. 

TAYLOR.  J.  (dissenting).  The  difficulty  in 
this  case  arises  not  so  much  from  disagree- 
ment as  to  principles  as  from  their  applica- 
tion to  the  facts  of  the  case.  If  the  parol 
evidence  rule  applies,  the  Jndgment  below 
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should  be  rereraed;  otberwise  not  ^at 
role.  pre8un>08eB  Uie  existence  of  a  valid  wrlt- 
contract;  but,  when  tbe  execotlon  ot  a 
writing  as  a  emtract  la  tbe  very  questton  In 
Issae,  tbe  rule  does  not  apply  to  that  Issue. 
In  order  for  the  exclusion  rule  to  operate, 
there  must  be  a  v^ld  writing;  henc^  when 
the  Immediate  Issue  la  whether  there  ta  or 
was  a  valid  writing  covering  the  contract,  to 
exclnde  oral  testimony  bearing  upon  that  Is- 
sue upon  the  assumptioD  of  such  written  con- 
tract would  be  to  beg  the  question.  Bank 
of  Br.  No.  Am:  v.  Cooper,  137  U.  S.  47S,  11 
Sup.  Ct  160,  S4  L.  Ed.  769;  2  Jones  on  Et. 
I  437.  The  rule,  therefore,  Is  not  Infringed 
by  showing  that  tbe  writing  never  had  a  legal 
existence  or  binding  force.  1  Elliott  on  Ev. 
is  514,  615.  It  is  necessary  to  distinguish 
carefully  brtween  the  cases  In  which  It  Is 
conceded  that  there  Is  a  legal  written  con- 
tract and  those  where  the  existence  of  such 
a  contract  Is  the  Issue.  Whlie  It  Is  uniform- 
ly held  that  collateral  agreements  are  Inad- 
missible to  contradict,  enlarge,  or  vary  a 
.written  contract,  it  Is  held  with  ecjual  uni- 
formity that  they  may  be  proved  for  the  pur- 
pose of  showing  that  the  writing  never  had 
existence  as  a  legal  contract  This  distinc- 
tion .runs  through  all  the  dedalons,  Includ- 
ing those  of  our  own  court, 

I  am  not  unmindful  of  the  danger  of  fraud 
arising  from  the  reception  of  parol  evidence 
In  any  case  to  avoid  the  effect  of  a  writing; 
but  it  would  be .  a  travesty  upon  justice  if 
rules  of  procedure,  calculated  to  prevent 
fraud,  were  so  administered  as  to  assist  In 
perpetrating  a  palpable  fraud.  Such  need 
not  be  the  case;  and  hence  the  well-recog- 
nized limitation  of  the  exclusion  rule  to  cag- 
es In  which  the  existence  of  the  writing  as 
a  legal  contract  Is  conceded  or  has  been  es- 
tablished. Protection  against  fraud  is  af- 
forded, to  some  extent  at  least,  by  what  Mr. 
Chamberlayne  calls  "special  Inertia."  He 
says: 

"A  preponderance  (of  evidence)  in  any  case  la 
safilcient.  But  the  opposite  scale  may  be  con- 
ceived  as  containing  a  certain  weiffbt  in  cantion 
against  any  action  In  Bucb  a  matter;  or,  if  It 
be  preferred,  tbat  the  scales  do  oot  worli  read- 
ily.^ 2  Cham.  Mod.  Law  £v.  S  1002,  note. 

Tbe  issue  aa  to  the  validity  of  tbe  writing 
as  a  contract  Is  In  a  sense  a  preHmlnary 

,  question.  On  tbe  authority  of  King  v.  Wood- 
bridge,  34  Yt  666,  It  would  seem  that  the 
burden  of  establishing  the  writing  as  a  con- 
tract Is  upon  the  party  asserting  It  The 
production  of  the  writing,  with  evidence  of 
Its  execution,  would  doubtless  make  a  prima 

.f&<Ae  case  in  favor  of  Its  validity.  Stand- 

.  log  thus,  the  court  would  apply  the  exclusion 
rule ;  but  If  evidence  is  <dTered  fairly  and 
reasonably,  tending  to  impeach  Its  validity, 
tbe  evidence  must  be  received  and,  in  case  of 
a  Jury  trial,  submitted  to  the  Jury,  with  the 
parol  evidence  as  to  the  contract,  under  prop- 

.  eV  Instructions. 


Applying  these  rules  -to  tbe  case  at  bar,  If 
tbe  order  tor  the  outside  materials  was  found 
to  be  a  legal  contract,  tbe  defendant^a  por- 
tion would  be  untenable  In  that  case  It 
ainld  not  be  shown  that  ttie  matwlal  was 
not  to  be  paid  for  without'  violating  tiie  ex- 
clusion rule.  On  the  other  hand.  If  tbe  writ- 
ing never  had  binding  force  as  a  contract, 
but  was  Intended  to  serve  a  particular  pur- 
pose other  than  e^dendng  tbe  contract,  tbea 
tbe  contract  as  to  such  material  rests  is  pa- 
rol, and  It  would  not  violate  the  exclusion 
rule  to  receive  evidence  tending  to  show  that 
the  outside  material  was  to  be  furnished 
without  charge  in  consideration  of  extensive 
orders  for  other  materials.  It  la  enounh  to 
say  that  the  reception  of  the  evidence  tend- 
ing to  Hhow  the  purpose  for  which  the  order 
was  given  was  not  subject  to  objection  un- 
der the  parol  evidence  rule;  that  the  evi- 
dence on  that  point  fully  justified  the  jury  in 
finding  that  the  order  was  not  Intended  by 
the  parties  as  a  contract;  and  that,  the  jury 
having  found  that  fact  under  proper  Instruc- 
tions, the  exceptions  to  the  admission  of 
parol  evidence  of  the  contract  are  unavailing 
For  these  reasons  I  would  afflrm  tbe  Judg- 
ment. 


POWERS  V.  RUTLAND  R.  CO. 

(Supreme  Court      Vermont.    Lamoille.  I/ec. 
2,  1914.    Dlaseoting  Opinion, 
Dec.  14,  1914.) 

1.  COBPOBATIONS    ({  308*)— "OmCEE"— <JOM- 

PEN  sATioN— Statute. 

Where  a  by-law  of  a  railroad  corporation 
provided  that  the  businem  of  the  coiopaoy 
should  be  conducted  by  the  following  officers: 
A  president,  to  be  elected  by  the  board  of  di- 
rectors; a  clerh  and  treasurer,  to  be  appointed 
by  the  board ;  and  other  officers,  including  a 
general  counsel,  purchasing  agent,  superintend- 
ent oC  motive  power,  general  freight  agent,  and 
general  passenger  agent,  to  be  appointed  by  the 
president— tbe  general  counsel  Is  not  an  "offlcer" 
of  the  corporaDon,  within  the  meaning  of  P.  S. 
4262,  providing  that  no  offlcer  of  a  private  cor- 
poration shall  receive  a  salaiy,  unless  it  is  voted 
and  fixed  by  tbe  board  of  directors,  and  Acts 
IWXi,  No.  187,  amending  the  corporate  charter, 
and  providing  that  tbe  Imani  of  directors  should 
choose  a  president  and  vice  president,  and  abouLd 
appoint  a  clerk,  treasurer,  and  other  needed 
oflicers. 

[Ed.  Note, — For  other  cases,  see  Oorporaticms, 
Cent  Dig.  H  1334-1349;  Doc.  Dig.  {  308.* 
.  or  other  definitions,  see  Words  and  Phrases, 
rst  and  Second  Series,  Officer.] 

2.  C0BP0BATI0H8    (|    30S*)  —  OfFICBB  —  CoU- 
FEN8AT10N. 

P.  S.  4262,  is  oot  to  be  construed,  in  aid  of 
tbe  Ijegislatnre's  presumed  intention  to  protect 
the  coriwration  from  the  payment  of  excessive 
salaries,  to  apply  to  any  except  officers  of  the 
corporation,  as  distlnfniisbed  from  employes. 

[Ed.  Note.— For  other  cases,  see  Coriiorationa, 
Cent.  Dig.  S§  1334-1349;  Dec.  Dig.  |  308.*]  . 

3.  COBPOBATZONS  (|  316*)--OfFICIXB— COUPBN- 
BATIOV. 

Tbe  fact  that  the  general  counsel  was  also 
fsr  a  time  a  director,  and  therefore  an  offlcer, 
of  the  corporation,  does  not  prevent  him.  under 
P.  S.  4262,  from  receiving  compensation  for 
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hli  KTrlces  as  eoansel  without  that  compensa- 
tion having  beeo  voted  by  the  board  of  direetori, 
since  a  director  may.  In  Ms  Indivldtial  capacity, 
make  a  contract  with  the  corporation. 

[Ed.  Note.— For  other  cases,  CorporatioDS, 
Oent  Dig.  ii  1401. 1402, 1401-1406, 1408, 1409, 
1412-14X4 ;  Dec.  Dig.  %  S16.*] 

4.  COBPOBATIONS  (|  407*)— OVFICEB— GOUPBn- 

8ATI0N. 

The  provision  of  Acts  1902.  No.  187.  gir- 
ing  the  directors  authority  to  appoint  all  other 
needed  officers,  need  not  be  constrned  to  refer  to 
employ^  since  it  may  be  given  effect  by  con- 
struing it  to  refer  to  assistants  to  the  officers 
j)reviou8ly  named. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  1615-1619;  Dec.  Dig.  %  407.*] 

6.  CORPOBATIONB  (|  308*)— COMPENSATION  OF 
EUPI.0T£S— SUfTICIENOt  OF  EVIDENCE. 

In  an  action  for  the  balance  due  under  a 
contract  made  by  the  prefddent  of  a  railroad 
company  appointing  plaintiff  as  general  counsel 
for  five  years  at  a  fixed  compensation,  evidence 
Add  not  to  show  tb^t  the  executive  committee, 
although  they  knew  of  the  appointment  and  rate 
of  compensation,  knew  that  it  was  for  a  fixed 
term. 

I^Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  %\  1334-1349;  Dec.  Dig.  i  308.*] 

6.  cobpoeahdns  (s  4s6*>— coupkksation  of 
Officers— Sdbstitdtxd  Aqbebhxnt. 

The  by-IawB  of  a  railroad  company  author- 
ized the  president  to  appoint  a  general  coansel, 
but  gave  to  the  executive  committee  full  con- 
tr6I  over  the  affairs  of  the  company  during  the 
recesses  of  the  board  of  directors.  The  presi- 
dent appointed  a  general  counsel,  and  agreed 
to  pay  nim  $10,000  a  year  ajid  his  expenses  for 
five  years.  When  the  executive  committee  ledrn- 
ed  of  the  appointment  and  of  the  amount  of 
compensation,  though  without  knowledge  that  it 
was  for  a  Sxed  period,  they  adopted  a  resolution 
fixing  the  compensation  of  the  counsel  at  $6,000 
a  year,  without  compensation  for  expenses  while 
he  was  at  borne.  The  counsel  protested  to  the 
president  who  told  him  to  accept  what  the  com- 
mittee offered,  and  that  he,  the  president,  would 
pay  the  expenses,  and  would  see  that  the  fall 
amount  called  for  by  the  contract  was  paid  to 
the  counsel,  Thereafter  the  counsel  presented 
no  bills  for  compensation  while  at  home,  and 
each  month  accepted  payment  at  the  rate  fixed 
by  the  executive  committee,  giving  a  receipt  in 
full,  fl'eld  that,  even  though  the  president  had 
authority  to  make  the  contract  with  the  coun- 
sel, he  did  not  have  authority  to  bind  the  cor- 
poration by  an  agreement  that  the  acceptaQOe  of 
the  payments  ander  the  resolution  of  the  execu- 
tive committee  and  the  giving  of  a  receipt  in 
full4hould  not  constitute  a  substituted  contract, 
and  the  counsel  was  boimd  by  his  acceptance 
and  receipt. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  1806;  Dec.  Dig.  {  456.*]  ■ 

7.  CoNTBACTS  (g  238*)— Modification — Stjb- 

BTTTUTED  CONTRACT. 

The  parties  to  a  written  contract  not  under 
seal  may  at  any  time  before  a  breach,  by  a  new 
contract  not  in  writing,  waive,  dissolve,  or  an- 
nul the  former  agreement,  or  vary  or  qualify  its 
terms,  and  thus  make  a  new  contract. 

lEd.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  \\  1117,  1123 ;  Dec  Dig.  §  238.*] 

5.  COBPORATIONB  (|  4S6*)— CoitTBACTa  OF  EM- 
PLOY UENT—BBEAOH-COWEHSATIOH  OF  Of- 
ficers. 

Where  the  president  of  a  corporation  made 
a  contrnct  nith  its  general  counsel  for  hls  copl- 
ponsation  at  a  fixed  rate,  and  the  executive  com- 
mittee, two  months  later,  fixed  a  different  rate, 
but  paid  the  counsel  for  his  services  during 


those  two  months  at  the  rate  fixed  by  (lie  presi- 
dent, and  thereafter  the  counsel  accepted  pay- 
ment at  the  rate  fixed  by  the  committee,  there 
was  no  breach  of  the  preudent'a  contract,  wbidi 
would  iffevent  the  committee's  cimtraet  fnun  be- 
ing a  nlid  aubstltnted  eontracL 

[Ed.  Not&— For  other  cases, 
Cent.  Dig.  1 1S06;  Dec.  Dig.  |  466.*I 

9.  COBPORATIONB  (§  456*)— CONTB ACTS  OF  Ea*- 

PLOTMENT  —  Modification  —  SuBsTrrcTED 
Co  NTEACT— Breach  of  Obiqinai.  Contract. 
Even  if  the  action  of  tJie  committee  be  con- 
strued as  a  breach  of  the  president's  contract, 
that  would  not  prevent  the  substituted  contract 
from  being  valid  and  binding  After  it  bad  been 
fully  performed  by  the  oorporatioa. 

[Sd.  Note.— For  other  cases,  see  Corporattona, 
Cent  Dig.  |  1806;  Dec  Dig.  {  466.*] 

Miles,  Superior  Judge,  dissentli^. 

Exceptions  from  Lamoille  County  Court; 
Fred  M.  Butler,  Judge. 

Assumpsit  by  H.  H.  Fowerd  against  the 
Rutland  Bailroad  Company.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  excepts. 
Reversed,  and  Jadgment  directed  for  defend- 
ant 

See,  also,  83  Vt  416,  76  AU.  110. 

Argued  before  MUNSON,  WATSON,  and 
HASELTON,  JJ.,  and  MILES  and  STANTON, 
Superior  Judges. 

B.  E.  Brown,  of  BurllngtiHi,  and  T.  ^.  Mo- 
loney, of  Rutland,  for  plalntUt.  B.  W.  Law- 
rence, of  Rutland,  Alexander  Donnett,  of  St 
Johnsbnry,  and  R.  W.  Hnlbnrd,  ot  Hyde 
Park,  tfx  defendant. 

MUNSON,  J.  There -baa  been  a  former 
hearing  of  this  case,  wlUi  an  announcenieut 
of  'the  news  of  the  judges  who  then  sat  The 
briefs  submitted  at  that  hearing  are  before 
the  court  as  now  constituted,  with  au  addi- 
tional brief  from  the  plalntlfl.  This  brief  is 
framed  largely  as  a  reply  to  the  views  then 
expressed  by  the  majozit?. 

O^e  suit  is  brought  to  recover  a  balance  of 
$19,383.33,  which  the  plaintiff  claims  to  be 
due  for  his  servlcea  as  general  counsel  of  the 
def«idant;  and  this  Is  conceded  to  be  the 
sum  due  If  the  plaintiff  is  oititled  to  recover. 
Bach  party  moved  for  a  Terdlet  at  the  dose 
of  the  evidence,  and  the  plaintiff  had  a  dl- 
rected  verdict  for  the  amount  of  bis  <daim. 
The  exceptions  state  that  the  defendant 
claimed  there  was  no  question  to  be  8ubmi^ 
ted  to  the  Jury. 

The  plalutlCTs  claim  is  based  upon  a  writ* 
Ing  «Eecuted  by  W.  Seward  Webb,  as  presi- 
dent of  the  defendant  company,  which  pur- 
ports to  appolDt  him  general  counsel  of. the 
company  for  five  ^rs  at  a  salary  of  $10r 
000  and  expenses.  The  defendant  claims  Ont 
under  the  statutes  of  this  state  and  the  by- 
laws of  the  company  the  presidoit  bad  no 
authority  to  make  this  appointment 

It  Is  provided  by  P.  S.  4262  that  *'no  offlcer 
of  a  private  corporation  ahall  receive  a  sal- 
ary unless  the  same  Is  voted  and  the  amount 
thereof  fixed  by  the  board  of  directors,**  and 
that  "an  ofilcer  who  appropriates  to  his  own 
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Dse  any  of  the  fonds  of  sncb  «orporatloD,  not 
voted  by  the  directors,  shall  be  deemed  gallty 
of  embezzlement."  No.  187,  Acts  of  1902,  an 
act  in  amendment  of  defendant's  charter, 
which  was  approved  October  22d  and  took  ef- 
fect from  Its  passage,  provides  that  the  board 
of  directors  shall  be  tiected  at  an  annual 
meeting  of  the  company,  to  hold  office  for 
tbe  term  of  one  year  and  an  til  their  sncces- 
sora  are  elected,  and  that  such  board  shall 
choose  from  their  number  a  president  and 
ODe  or  more  Tlce  presidents  to  hold  office  for 
a  like  term,  and  "shall  appoint  a  clerk,  treas- 
urer, and  all  other  needed  officers  to  hold  of- 
fice during  the  pleasure  of  such  board."  A 
by-law  of  the  defendant,  adopted  in  Ck^ber, 
1902,  provides  that  "tbe  business  of  the  com- 
pany shall  be  conducted  by  the  following 
named  officers,"  and  Includes  in  the  list  nam- 
ed a  general  counsel.  Tbe  list  as  embodied 
in  the  by-law  parenthetically  designates  the 
president  an  elected  by  the  board,  the  clerk 
and  treasurer  as  appointed  by  the  board,  and 
the  other  officers  named,  including  the  gen- 
eral counsel,  as  appointed  by  the  president 

The  piafntlflT  claims  that  the  general  coun- 
sel is  not  an  officer  of  tbe  corporatltm  within 
tbe  meaning  of  P.  S.  4262,  and  therefore  not 
an  ofilcer  whose  salary  must  be  authorized 
and  fixed  by  a  vote  of  the  directors,  and  that 
be  is  not  In  the  class  of  officers  referred  to 
In  the  charter  amendment  above  recited,  who 
are  to  be  appointed  by  the  board  to  hold  of- 
fice during  its  pleasure.  The  defendant  con- 
tends that  the  geberal  counsel  Is  an  officer 
of  the  coiporatton  within  the  meaning  of  P. 
8.  4262,  and  also  within  the  meaning  of  the 
charter  amendment  above  recited,  and  that  in 
so  far  as  the  by-law  undertakes  to  confer  up- 
on the  president  the  power  to  appoint  the 
general  counsel  and  other  officers  It  is  In  con- 
flict with  the  charter  and  void, 

[1]  The  duties  and  authority  of  the  gen- 
eral counsel  are  prescribed  by  a  by-law.  t7n- 
der  the  supervision  and  subject  to  the  ap- 
proval of  the  president,  he  has  general  charge 
and  control  of  the  legal  business  and  Utiga- 
HoQ  of  the  company,  and  may  retain  or  ait- 
ptdnt  associate  counsel  'or  legal  representa- 
tlre&  He  Is  to  fce^  himself  Informed  of  tbe 
character  and  progress  of  legal  proceedings, 
and  of  all  claims  by  and  against  the  compa- 
ny or  in  which  It  is  Interested,  and  luep  in 
his  office  a  record  of  all  actions  in  which  the 
CMupany  la  a  party  or  is  interested.  No  suit 
Is  to  be  Institnted  or  setUed  otherwise  than 
by  Us  direction  and  anbject  to  the  approval 
of  the  president.  He  has  charge  of  the  set- 
tlement of  claims  fior  damages,  and  1>  as- 
sisted therein  by  an  assistant  daim  agakt, 
who  is  subject  to  hla  dlrectton:  He  Is  to  pre- 
pare opinions  on  any  sabjeet  referred  to  him 
by  the  president,  and  supervise  the  pr^ara* 
Hon  ot  all  contracts  and  other  docnments  to 
be  executed  by  flie  company. 

The  points  of  difference  which  determine 
*bether  one  Is  an  officer  or  a  mere  employ^ 
have  been  omAIered  mainly  In  caaea  lnv<av- 


Ing  the  rights  and  liabilities  of  public  serv- 
ants. See  note,  72  Am.  Dec  170.  Most  of 
the  cases  involving  the  status  of  the  rep- 
resentatives of  private  corporations  are  cases 
where  the  statute  required  that  service  be 
made  upon,  or  that  some  spedflc  thing  be 
done  by,  an  officer  of  tbe  corporation,  and  It 
has  usually  been  held  that  a  general  agent 
or  general  manager  is  not  such  an  officer. 
Note,  5  Ann.  Cas.  223;  Farmers*  L.  &  T.  Co. 
V.  Warring,  20  Wis.  290;  Wheeler,  etc.,  Mfg. 
Co.  V.  Lawson,  57  Wis.  400,  16  N.  W.  388; 
Meton  V.  Isham  Wagon  Co.  (Sup.)  4  N.  Y, 
Supp.  215.  This  view  was  taken  in  Varde- 
man  v.  Penn  Mutual  L.  Ins.  Co.,  125  Oa.  117, 
64  S.  E.  66,  5  Ann.  Cas.  221,  where  an  insur- 
ance policy  required  that  any  waiver  of  Its 
conditions  be  signed  by  an  officer  of  tbe  com- 
pany,'and  the  waiver  had  been  signed  by  a 
general  agent  In  disposing  of  this  case  the 
court  referred  to  one  of  its  previous  deci- 
sions, where  it  was  held  that  tbe  term  "gen- 
eral man^^,"  as  applied  to  (me  represent- 
ing a  corporation,  and  especially  a  railroad 
corporation,  Imported  an  agent  of  very  ex- 
tensive authority,  end  said  it  was  not  ruled 
that  even  the  term  "general  manager"  would 
Import  that  the  person  holding  that  position 
was  necessarily  an  officer  of  the  company. 

The  list  in  which  the  general  counsel  ap- 
pears, as  cmitained  in  the  by-law»  begins  with 
tbe  gweral  manager,  and  includes  such  offi- 
cials as  the  purchasing  agent,  superintend- 
ent of  motive  power,  and  general  freight 
agent  This  classification  bears  strongly 
against  the  theory  ot  tbe  defendant  It  is 
obvious  that  tbe  superintendent  of  motive 
power,  for  instance,  la  not  within  the  ordi- 
nary legal  conttption  of  a  corporate  officer. 
His  office  has  no  relation  to  a  corporate  or- 
ganization, and  bis  duties  are  wholly  those 
of  an  employ&  The  nature  of  an  official's 
position  has  sometimes  been  tested  by  refer- 
ring to  the  doctrine  of  mandamus.  It  seeui» 
clear  that  an  exclusion  of  the  plaintiff  from 
bis  office,  whatever  the  form  given  It,  would 
have  been  In  essence  a  bleach  of  contract, 
and  that  bis  remedy  would  have  been  a  suit 
for  damages,  and  not  mandamus  for  a  rein- 
statement We  think  the  plaintiff  was  not  an 
officer  of  the  defendant  company  In  the  usu- 
al and  proper  sense  of  the  term. 

[2]  Bnt  tbe  defendant  contends  tbat  tbe 
general  counsel  idioold  be  held  to  be  an  offi- 
cer of  the  corporaticm  within  tbe  meaning  of 
P.  S.  ^262,  whatever  the  technical  construc- 
tion of  the  term  may  be.  It  is  said  that  the 
purpose  of  tUs  section  is  to  protect  tfae'Stock- 
holders  and  creditors  of  a  oorporatlon  by  r^- 
nlating  the  salaries  of  its  officers,  and  that 
the  word  "officer"  should  be  so  construed  as 
to  effectuate  the  puiixwe  of  tbe  Zjegislature. 
It  la-  argued  that  tbe  by-law  above  referred 
to  expre^y  designates  tbe  general  oonnsel  as 
one  c£  the  officers  who  shall  conduct  the  de- 
fendant's business,  and  that  any  construction 
of  the  statute  which  would  delude  the  gen- 
eral counsel  from  its  operation  would  limit 
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Its  eftect  to  the  pteeSiOmt  and  treasurer,  and 
thus  strip  It  of  all  Its  force.  We  think,  how- 
erer,  that  the  distinction  made  between  an 
officer  of  the  corporation  and  an  employe 
mnst  prevail  in  the  constmction  of  this  pro- 
vision. In  the  absence  of  controlling  phrase- 
ologT.  the  statute  may  well  be  held  to  apply 
to  the  officers  who  have  the  management  and 
control  of  the  corporation  and  its  funds 
through  the  exercise  of  corporate  functions, 
and  not  to  persons  whose  positions  and  dn< 
ties  are  merely  those  of  an  employ& 

[3]  But  It  is  said  that  the  plaintiff  was  a 
director  for  some  time  when  serving  as  gen- 
eral counsel,  and  as  such  was  unquestionably 
an  officer  of  the  corporation,  and  that  the 
statute  1b  broad  enough  to  prevent  his  receiv- 
ing the  money  of  the  corporation  for  his 
services  In  any  capacity  while  a  director  with- 
out tbe  payment  having  been  authorized  by -a 
vote  of  the  board.  But  the  law  recognize  the 
right  of  an  officer  of  a  corporation  to  con- 
tract with  the  corporation  in  his  Individual 
capacity,  and  his  right  to  receive  compensa- 
tioD  for  his  services  In  that  capacity  without 
a  vote  of  the  directors  must  depend  upon  the 
nature  of  tbe  relation  -established  by  bis  un- 
dertaking. 

[4]  It  is  argued,  further,  that  the  charter 
of  tbe  defendant  as  amended  by  tbe  act  of 
1902  provides  that  the  board  of  directors 
"shall  appoint  a  clerk,  treasurer,  and  all  oth- 
er needed  officers,"  and  that  the  general  coun- 
sel is  manifestly  an  officer  of  the  corporation 
within  the  meaning  of  the  term  as  used  here. 
Tbe  comprehensive  language  of  tbe  provision 
makes  in  favor  of  this  view;  nevertheless  we 
think  that  the  Legislature  referred  to  offi- 
cers In  the  corporate  sense,  and  that  the 
meaning  of  tbe  provision  Is  tbe  same  as  if  It 
read,  "other  needed  officers  of  like  charac- 
ter." This  accords  with  the  general  scope  of 
the  act,  which  Is  one  relating  solely  to  the 
organization  of  tbe  company — the  number  of 
tbe  directors,  tbe  filling  of  vacancies  in  the 
board,  the  officers  chosen  by  the  board  from 
their  number,  and  those  otherwise  appointed 
by  the  board.  The  argument  of  the  defend- 
ant assumes  that  the  president,  vice  presi- 
dents, clerk,  and  treasurer  are  tbe  only  offi- 
cers of  the  corporation  in  the  sense  of  tbe 
term  as  above  construed,  and  claims  that,  as 
these  are  specifically  named,  the  words  "oth- 
er needed  officers"  mnst  refer  to  the  list 
which  Includes  the  general  counsel.  But  an 
assistant  treasurer,  or  other  like  official, 
might  be  deemed  a  needed  officer  and  be  pro- 
vided for  by  a  by-law,  and  these  would  be 
officers  of  the  same  class  as  those  named  In 
the  act  This  would  afford  a  field  for  tbe 
operation  of  the  clause  lu^  qnration  as  we 
construe  It,  and  with  the  scope  of  the  act 
thus  limited  the  by-law  Is  not  in  conflict 
with  it 

This  leaves  the  power  of  appointing  the 
general  counsel  with  the  president,  and  brings 
us  to  tbe  consideration  of  further  claims, 
plaintiff  contends  that  the  power-  of  ap- 


pt^tmoit  carries  with  it  tlie  power  of  flxlng 
the  compensation,  and  dtes,  among  otber 
cases,  Waite  v.  Windham  Ca  Mining  Co.,  37 
Vt  608.  The  case  is  not  exactly  In  p<^t, 
hut  the  reasoning  of  the  oi^nlon  supports  the 
c<mtenti(m.  There  tbe  dlrectofv  had  tba  pow- 
er of  appointment,  and  it  was  said  that  Id 
the  absence  of  any  prohibition  In  the  Charter 
or  by-lam,  or  any  otber  provlsloa  tot  flzing 
the  compensation,  it  must  be  conrtdered  tbat 
the  power  to  fix  tbe  compensation  belonged 
to  tbe  directors  as  an  incident  of  the  power 
of  appt^tment,  as  otherwise  they  might  be 
wholly  unable  to  fill  the  office.  The  defend- 
ant argues  that  the  reason  given  for  this 
holding  can  have  no  application  where  tbe 
appointment  rests  with  the  president  instead 
of  tbe  directors,  Inasmuch  as  the  presldmt 
can  make  the  appointment  and  tbe  appointee 
have  his  compensation  fixed  by  the  directors. 
It  may  be  said,  on  tbe  other  hand,  that  a 
power  of  appointment  shorn  of  tbe  power  to 
fix  the  compensation  comes  short  of  a  full 
authority.  If  the  question  tbus  presented 
were  to  be  passed  upon  merely  as  having 
reference  to  an  appointment  limited  by  the 
preddent's  term,  it  might  be  necessary  to  ex- 
amine several  of  the  by-taws  to  determine  tbe 
Intent  of  the  framers.  But  another  feature 
of  the  plaintiff's  claim  must  come  Into  tbe 
discussion  here. 

The  right  to  fix  the  compaisatlon,  as 
claimed  In  this  case,  involve  the  right  to  fix 
it  for  a  term  of  years  beyond  the  term  d 
the  officer  making  tbe-appolntment  Tbe  de- 
fendant contends  that  if  the  president  bad 
the  power  of  appointment  and.  could  deter 
mine  the  amount  of  the  incumbent's  salary, 
he  could  not  bind  the  company  thereby  for 
a  perlo;^  longer  than  hia  term.  There  are 
undoubtedly  many  matters  regarding  wbfcb 
the  proper  corporate  officer  can  make  con- 
tracts not  limited  by  his  term.  The  require- 
ments of  the  business  authorized  by  the  cbn- 
ter  may  be  such  that  authority  to  contract  tar 
a  longer  period  will  be  Implied.  But  tbe  rea- 
sons for  implying  this  authority  are  seldom 
found  in  connection  with  contracts  for  pro- 
fessional or  other'  personal  services,  and 
agreements  of  this  character  for  a  period 
exceeding  the  official  term,  when  not  support- 
ed by  an  express  authorization,  are  sustained 
only  upon  special  grounds.  In  Carney 
V,  New  York  Life  Ins.  Co.,  162  N.  T.  453,  57 
N.  B.  78,  49  L.  R.  A.  471,  76  Am.  St.  Rep.  347. 
the  executive  officers  of  the  company — t^sum- 
ing  to  act  under  a  by-law  which  authorized 
them  to  appoint,  remove,  and  fix  the  compen- 
sation of  employes — contracted  with  a  physi- 
cian for  his  services  during  life,  and  the  con- 
tract was  held  to  be  unreasonable,  and  one 
not  contemplated  by  the  by-law.  In  dtowdng 
of  the  case  the  court  said; 

"In  construing  the  action  of  tbe  board  in 
adopting  the  by-law  In  question  we  most  u- 
sume  that  they  had  in  mind  the  provisions  in 
tbe  statute  flxfog  their  terms  of  office,  and  tfatt 
at  the  expiration  of  that  period  other  person 
may  be  cboMu  in  their  places,  upon  whom  mHiU 
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jest  the  respoDribilitr  of  tUe  condact  and  man- 
eceinait  of  the  business  of  the  company,  and 
that  tbey  bad  no  right  to  interfere  with  tbe  pow- 
ers of  future  boards  of  trustees  by  imposing 
Mpoa  tbem  tmreasooable  contracts.*' 

Tbe  plaintiff  refers  In  tills  connection  to 
two  of  onr  decisions,  whicb,  when  considered 
together,  clearly  Indicate  the  relation  which 
the  business  to  be  provided  for  sustains  to  the 
power  to  contract  In  Boynlton  v.  Turnpike 
Co.,  14  Vt.  311,  the  defendant  agreed  to  lay 
out  and  support  its  road  across  a  bridge  be- 
longing to  the  plaintiff  and  support  the 
bridge  as  a  part  of  Its  road  for  a  term  of  20 
years.  In  consideration  of  tbe  plaintiff's  agree- 
ment to  pay  the  defendant  towards  the  sup- 
port of  the  bridge  $29  annually  during  such 
term.  The  plaintiff  contracted  by  a  Tote.ln 
town  meeting,  and  the  defendant  through  the 
action  of  a  director  who  was  the  sole  direc- 
tor for  the  year.  It  was  claimed  In  defense 
that  neither  the  town  nor  the  corporation 
could  bind  Itself  for  more  than  a  year,  but 
the  plaintiff  recovered.  It  was  said  of  the 
defendant  company  that  the  building  and  re- 
pairing of  its  road  was  tbe  object  of  its  cre- 
ation, and  that  tbe  contract  made  was  well 
within  its  discretion;  that  tbe  director  who 
made  the  contract  had  authority  under  the 
by-tawa  "to  make  all  necessary  contracts, 
on  behalf  of  tbe  corporation,  for  the  pur^ 
pose  of  carrying  into  effect  tbe  objects  of  the 
grant" ;  and  that  be  had  during  his  term 
of  office,  in  express  words,  the  entire  power 
of  the  corporation.  In  Chittenden  r.  School 
District,  56  Vt  551,  the  prudential  committee 
of  the  defendant  hired  the  plaintiff  to  teach 
for  one  year,  banning  with  tbe  fall  term. 
The  committee  elected  the  following  spring 
repudiated  tbe  contract  but  tbe  plaintiff  re- 
covered for  the  year.  The  opinion  takes  note 
of  tta«  fact  that  tbe  school  year  as  regards 
the  service  of  teachers  begins  with  the  fall 
term,  and  saya  that  wh«i  it  becomes  neces- 
sary tbe  committee  may  contract  for  the  serv- 
ice of  a  teacher  that  will  lap  over  a  reason- 
able time  upon  the  official  year  of  his  succes- 
sor, but  that  it  would  be  too  much  to  say  that 
be  could  contract  for  a  service  to  be  wholly 
rendered  during  tbe  next  official  term. 

In  tbls  case  tbe  president  holding  his  of- 
fice for  <me  year  by  appointment  of  the  di- 
rectors, who  were  themselves  chosen  for  a 
year,  q^Kilnts  a  general  counsel  for  a  term  of 
five  years,  and  fixes  bis  salary  for  tbe  whole 
poiod.  The  by-law  before  referred  to,  which 
contalBB  tbe  list  of  oflkers  by  whom  the  busl- 
neaa  ot  tbe  company  Is  to  be  conducted, 
derignateB  the  dwk  and  treasurer  as  aroolnfc- 
ees  of  tbe  board,  and  glres  the  foUowinc  as 
the  list  appointed  tqr  tbe  president:  General 
manager,  general  connsel.  atidltor,  purcJiaelng 
agent  floperlntendait,  cUef  engineer,  super- 
intendent of  motiT*  power  and  roUing  stock, 
general  freight  agent  and  general  passenger 
agent  8o  tbe  aivolntees  ot  tbe  president 
oonstitnte  the  mtire  executtve  force  of  the 
road;  and- it  Is  a^ned  by  defmdant's  coun- 


sel that  if  tbe  president  could  appoint  a 
general  counsel  for  five  years,  and  fix  bis 
compensation'  for  tbe  whole  period,  be  could 
secure  tbe  same  term  and  compensation  to  all 
nine  of  his  appointees,  and  thus  determine 
the  men^rship  and  salaries  of  this  executive 
force  for  years  after  bis  own  term  had  ex- 
pired. We  leave  the  discussion  here  without 
bringing'  tbe  matter  to  determination,  and 
the  necessity  for  a  further  consideration  of 
i^e  subject  will  depend  upon  the  view  that 
may  be  takm  of  certain  claims  made  by  tbe 
defendant 

The  consideration  of  the  remainder  of  the 
case  will  require  a  further  stat^nent  of 
facts,  and  a  reference  to  certain  by-laws 
which  relate  to  the  powers  of  other  officials 
wbo  have  taken  a^on  r^rdliv  the  plain- 
tllTs  compensation. 

The  by-laws  of  the  defendant  provide  for  an 
execntive  conunlttee.  to  consist  of  the  presi- 
dent and  three  other  directors  chosen  by  the 
president,  and  prescribe  the  r^atlve  authority 
of  tbe  president  and  execntive  oanmlttee. 
The  president  Is  to  have  the  general  supervi- 
sion and  control  of  all  the  buainess,  property, 
and  affairs  of  the  company,  and  of  all  Its  of- 
ficers, agoits,  and  employ^  subject  to  tbe 
board  of  directors  and  execntlTe  committee. 
Tbe  exeeutlTe  committee,  In  the  recess  of  tbe 
board  of  dlrectnn,  and  in  the  absence  of 
specific  Instructtcms  from  tbe  board,  has  full 
power  and  authority  to  manage  and  control 
all  tbe  business,  affairs,  and  property  of  tbe 
company. 

Dr.  Webb  ceased  to  be  president  of  the  de- 
fendant conipany  In  January,  190B.  The 
plaintiff's  appdntooit  for  five  years  at  a 
salary  of  910,000  was  to  date  from  Xovember 
1,  19C^  He  had  been  doing  legal  work  for 
the  defendAiA  before  Uiat  tlm^  and  It  was 
provided  In  this  agreemoit  that  he  should 
be  paid  for  hla  services  for  tbe  previous  ten 
months  at  the  same  rate.  The  agreement 
called  for  m<«thly  paymwte  of  salary  and 
expenaea.  Z>ecember  9,  1003,  plaintiff  re- 
ceived a  paymoit  of  95,833.33,  which  was 
the  balance  due  for  the  tw  months,  and 
Januarr  B,  1804,  he  rec^ved  $1,686166  as  bis 
salary  fbr  the  montba  of  Novonber  and  De- 
cember, 1003.  Both  payments  were  on  the 
basla  of  an  annnal  salary  of  IK^OOO. 

The  execntive  committee,  at  a  meeting  held 
December  1,  1903,  on  receiving  Information 
re^rding  Uie  arrangement  made  by  Dr. 
Webb,  resolved  that  the  amount  agreed  npmi 
was  an  exceadve  compensation  for  the  serv- 
ice rmdered,  and  appointed  Mr.  Burden,  one 
of  their  number,  to  confer  with  Dr.  Webb  and 
recommend  a  salary  not  in  excess  of  f6,000. 
At  a  meetli^  held  Decembw  30,  1903,  a  re- 
port of  tbla  conference  was  made  by  J>t. 
Webb  in  person,  Mr.  Bnrdoi  also  b^ng  prea- 
ent,  and  It  was  thereupon  resolved  that  the 
salary  of  the  general  counsel  be  fixed  at  f6,- 
000  a  year,  and  that  bla  expenses  while  at 
Rutland  Bbould  not  be  charged  against  the 
company.  At  a  meeting  of  the  board  of  dl< 
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rectors  held  In  October,  1904,  at  which  the 
plaiDtlff  was  present,  a  resolution  was  adopt- 
ed conflnnlng  and  approving  the  minutes  of 
the  execntlTe  committee  covering  the  two 
meetings  of  the  previous  December. 

After  the  vote  of  the  executive  committee 
fixing  the  plaintlfTs  salary  at  f6,000,  and 
until  September,  1008,  at  the  end  of  each 
month,  defendant  sent  plaintiff  a  check  for 
$500,  with  a  voucher  stating  that  It  was  for 
that  month's  salary  as  general  counsel,  and 
containing  a  receipt  In  full  of  that  account, 
which,  according  to  the  practice  and  custom 
of  the  defendant,  plalntlfT  was  to  sign  and 
return  to  the  defendant;  and  plaintiff  ac- 
<Kpted  these  checks,  and  drew  the  money 
thereon,  and  signed  the  receipts  and  sent 
them  to  the  defendant  After  June,  1005,  the 
words  "and  In  full  to  date"  were  added  to 
the  monthly  vouchers,  and  were  in  the  vouch- 
ers as  signed  and  returned.  The  plaintiff  re- 
signed as  general  connsd  in  September.  1^, 
but  continued  to  perform  legal  services  for 
the  defendant  through  that  and  the  following 
month,  receiving  the  same  compensation  as 
before,  and  retumlug  vouchers  which  con- 
tained receipts  in  full  to  their  respective 
dates.  From  time  to  time  after  January  1, 
1004,  plaintiff  rendered  to  defendant  expense 
■accounts,  omitting  therefrom  any  charges  on 
account  of  expenses  while  at  Rutland,  and 
defendant  sent  him  checks  therefor,  receiv- 
ing from  him  recelpjs  In  full. 

Soon  after  tbe  1st  day  of  January,  1904, 
Vice  President  Jarvis  sent  the  plaintiff  a  let- 
ter Informing  him  of  the  action  taken  by  the 
executive  committee  regarding  his  salary. 
This  letter  was  received  at  the  plaintiff's  of- 
fice In  his  absence,  and  in  accordance  with 
the  custom  of  tbe  office  his  stenographer 
-opened  and  read  the  letter,  and  placed  it  up- 
on the  plalntifTs  de^,  with  other  corre- 
spondence, to  await  his  retnm.  The  plaintiff 
has  no  recollection  of  having  seen  such  a  let- 
ter. In  the  latter  part  of  the  month.  Dr. 
Webb  and  the  plaintiff  bad  a  talk  about  the 
acti<m  of  the  executive  committee,  In  wUch 
the  plaintiff  protested  against  ttie  actlm 
taken,  and  Webb  told  the  plaintiff  to  take 
whatever  might  be  paid  him  by  defendant, 
and  that  his  salary  would  be  paid  in  fall  ac- 
cording to  tbe  contract,  and  that  he  himself 
would  pay  plaintlfTs  expenses  while  at  But- 
land.  The  exceptions  state  that  there  was 
no  evidence  that  the  defendant,  or  any  of  Its 
oflloers,  agents,  or  employte,  other  than  the 
participants  therein,  had  any  knowledge  con- 
cerning this  talk  until  after  the  plalnttCTs 
resignation  as  general  counsel,  unless  such 
knowledge  can  be  Inferred  from  the  focts  and 
circumstances  disclosed  by  the  testimony, 
and  also  state  that  there  was  no  evidence 
that  Oie  defendant  or  any  of  its  officers, 
agents,  or  employes,  other  than  Webb  and 
the  plaintiff,  bad  knowledge  of  the  Instru- 
ment of  appointment  until  after  plaintiff's 
reslenatlon  as  general  counsel,  unless  the 
references  to  an  agreement  and  contract  con- 


tained In  plalnttflTB  voucSier  and  letter  of 
November  6,  1903,  charge  the  defendant  o» 
its  officers,  agents,  or  employes  with  such 
knowledge,  or  unless  such  knowledge  can  be 
Inferred  from  the  facts  and  circumstances 
disclosed  by  tbe  testimony.  Tbe  letter  re- 
ferred to  was  one  written  by  the  plaintiff  to 
Dr.  Webb,  Inclosing  a  voucher  for  his  salary 
to  October  80,  1903,  with  a  request  that  Dr. 
Webb  approve  it  and  return  it  to  the  auditor, 
and  also  requesting  him  to  notify  the  auditor 
of  their  contract  and  to  ask  him  to  put  his 
name  on  the  pay  roll,  so  that  he  would  have 
no  occasion  to  ask  anybody's  apiworal  from 
month  to  month. 

[S]  It  appears  from  the  recital  preceding 
the  first  resolution  of  the  executive  commit- 
tee tbat  the  action  of  that  committee  was 
based  on  tbe  plalntifTs  letter  and  voucher 
of  November  5tb,  and  a  letter  of  Dr.  Webb 
Inclosing  these  to  Vice  President  Jarvis.  The 
letter  of  Dr.  Webb  was  offered  by  the  defend- 
ant, and  was  excluded  on  tbe  plaintiff's  db- 
Jectlon.  The  plaintiff's  letter  to  Webb  refers 
to  the  voucher  as  inclosed  "agreeably  to  our 
arrangement,"  and  assumes  the  existence  of  a 
contract  between  them,  under  which  the 
plaintiff  will  be  entitled  to  monthly  pay- 
ments. The  voucher  is  for  the  balance  due 
for  ten  months'  services  from  January  1  to 
October  30,  1003,  computed  on  the  basis  of  a 
flO.OOO  salary,  and  has  upon  It,  under  the 
signature  of  Dr.  Webb,  the  words  "as  per 
agreement  made  last  spring."  The  resolution 
adopted  'discloses  an  understanding  that  the 
plaintiff's  compensation  as  fixed  by  tbe  presi- 
dent was  flO,000  per  annom.  All  this  Is 
entirely  consistent  with  an  arrangement  for 
an  Indefinite  period,  which  is  terminable 
at  pleasure,  but  is  expected  to  continue  frmn 
year  to  year.  We  have  seen  that  Dr.  Webb 
was  present  at  tbe  meeting  of  December  SOth, 
and  made  a  report  of  hla  ccmfference  with  Nr. 
Burden ;  and  It  appears  from  the  record  that 
the  resolution  fixing  the  plaintiff's  salary 
at  90,000  was  adopted  after  discussion.  It 
cannot  be  Inferred  that  the  extatenoe  of  a 
written  contract  or  a  contract  for  a  definite 
period  was  disclosed  in  these  proceedings, 
for  the  testimony  of  Mr.  Jarvis.  who  was  in 
attendance  at  the  meeting  and  la  the  only 
witness  to  what  occurred,  llmltB  the  knowl- 
edge he  bad  at  tbe  time  he  ai^nroved  the 
vouchers  for  November  and  December  to  that 
derived  from  the  vouchers  themselvea  and 
from  the  previous  voucher  and  accompanying 
letters. 

We  find  nothing  In  the  tacts  and  dream- 
stances  disclosed  by  the  testlnun^  from 
which  it  can  be  Inferred  that  the  talk  be- 
tween Dr.  Webb  and  the  plaintiff  relative  to 
the  action  of  the  executive  oommittee  and 
the  payment  of  the  plaintiff's  salary  becaoie 
known  to  any  other  officer  or  agent  of  tbe  de- 
fendant company  before  the  plalntUTe  resig- 
nation as  general  connseL  We  find  nothing 
in  tbe  facts  and  drcnmstances  dlsdosed  by 
the  testimony  from  which  it  can  be  inferred 
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tbat  the  defendant,  or  any  of  Its  officers, 
agents  or  employes,  other  than  Webb  and 
the  plalntUf,  had  knowledge  of  the  Instra- 
meot  of-  appolntmrat  before  the  plaintiff's 
realgnatiOD  as  general  counseL  Nor  do  we 
twnir  the  reference  to  an  agreement  and  con- 
tract contained  in  plaintiff's  Toncher  and  let- 
ter of  November  5,  1903,  can  charge  the  cor- 
poration or  Its  officers  with  knowledge  of  a 
writing  which  was  drawn  and  executed  at 
a  later  date.  So  the  remaining  questions 
stand  for  consideration  with  these  matters 
negatived. 

The  plaintiff  claims  that,  even  If  there  was 
a  lack  of  antecedent  authority,  the  payments 
of  December  9,  1903,  and  January  5,  1904, 
made  on  the  basis  of  a  f 10,000  salary,  were 
a  ratification  of  the  contract  as  made  by 
the  president.  It  may  not  be  necessary  to 
pass  apon  the  question  of  ratification,  but 
t3ke  facts  connected  wtth  the  making  of  these 
payments  hare  a  bearing  upon  the  matters 
remaining  tor  consideratI<m.  The  payments 
were  for  tlie  ten  months  which  preceded  the 
five  yeanf  serrice  in  qnestion,  and  for  the 
0rst  two  months  of  the  flre-year  period.  The 
first  payment  was  made  aa  the  approval  of 
Prerident  Wdjb  and  ot  Mr.  Jarvls  as  general 
manager.  The  last  was  made  on  the  approv- 
al of  the  general  manager  alone.  Ttten  Is 
no  evidence  tending  to  show  that  the  gmeral 
manager  approved  the  vouchers  by  direction 
or  proenrement  of  the  executive  committee. 
It  could  not  be  claimed  that  the  execirtlve 
committee  ratified  the  contract  for  plaintiff's 
counsd  stated  on  the  trial  tliat  they  made  iu> 
such  claim,  and  ptocured  the  exclusion  of 
evidence  on  that  ground.  Whatever  the 
Source  and  extoit  of  Mr.  Jarvli^  antborlty, 
he  acted  without  full  knowledge  ct  the  con- 
tract Be  testifies  that  the  on!^  knowledge 
he  had  was  that  afforded  the  voodierB  and 
letters  and  there  ia  nothing  In  the  case  that 
tends  to  show  the  contrary.  The  entry  on 
tlie  first  voucher,  *'aa  per  agreement  made 
last  spring,"  gave  him  no  information  as 
to  the  ^reement  actnally  made.  Be  had 
no  knoyriedge  lliat  the  payments  he  autlior- 
laed  were  claimed  under  a  coDtract  which 
assumed  to  bind  the  corporation  for  five 
years.  So  the  only  officer  of  the  corporation 
who  acted  in  this  matter  with  full  knowledge 
«f  the  omtract  was  the  officer  who  made  the 
contract 

We  do  not  overlook  41ie  fact  that  the  plain- 
tlff  argues  that  the  executive  committee  was 
in  possesion  of  all  the  facta  regarding  the 
arrangement  befme  the  p^ments  were  made. 
The  claim  Is  bued  upon  the  recital  In  the  res- 
olution of  December  1st  hut  ttie  language 
of  the  recital  does  not  warrant  the  statement 
The  same  clause  in  which  the  commltteb 
speaks  of  its  being  advised  of  the  arrange- 
ment tbat  bad  been  entered  into  names  the 
sources  of  Its  information— the  voodier  aild 
cDETespondence  fn»n  President  Webb  submit- 
ted by  Vice  President  Jarvls.  Nor  does  the 
case  disclose  grounds  for  presuming  tbat  the 


executive  committee  had  this  knowledge.  The 
additional  brief  objects  to  any  assumption 
that  the  contract  and  subsequent  promise  were 
kept  secret,  and  refers  to  the  plalntlfl's  re- 
quest to  Dr.  Webb  that  he  notify  the  auditor 
of  the  contract  and  have  his  name  put  on  the 
pay  roll.  But  when  Dr.  Webb  failed  to  accede 
to  this  request  the  plaintiff  accepted  the  situ- 
ation, and  made  no  dlsclosnre  of  these  mat- 
ters to  any  one.  It  Is  said  that  when  the 
executive  committee  sent  one  of  their  nnm- 
ber  to  confer  with  Dr.  Webb  about  the  plain- 
tiff's salary.  It  became  Webb's  duty  to  dis- 
close the  whole  contract,  and  that  the  pre- 
sumption is  that  he  did  so.  But  Dr.  Webb's 
position  was  that  he  owed  no  duty  to  the  ex- 
ecutive committee  regarding  the  plaintiff's 
contract  It  Is  said  that  good  faith  required 
the  dis<doBnre,  and  that  it  Is  to  be  presumed 
that  an  agent  acts  In  good  faith.  But  the 
plaintiff's  main  argument  stands  upon  the 
theory  tiiat  In  this  matter  Dr.  Webb  was 
not  a  mere  agent  of  the  corpmatlon  but  the 
corporation  Itself.  And  it  Is  said  elsewhere 
In  the  brief  that  the  att«nptad  interference 
of  the  execDtlve  committee  was  notbii^  Oiat 
Dr.  Webb  was  bound  to  recognlEe. 

In  proceeding  with  the  cmslderatlon  of  fbe 
case  we  assume  Hut  the  contract  as  made 
by  the  prealdettt  wa»  valid.  The  defense 
made  to  the  case  as  thus  presented  is  bsjBed 
on  the  plaintiff*B  accQ)tance  of  otber  terms 
made  1^  tbe  exeeutlTO  committee.  The  presi- 
dent fixed  the  phUntUTs  salary  at  910,000. 
The  executive  committee  therMpon  voted 
that  the  salary  be  10.000,  and  tendered  pay- 
ment accordingly.  There  was  thus  a  conflict , 
of  authority  between  aSleen  of  the  deftadant 
company,  resulting  from  different  construc- 
tt<His  of  its  t^-Iaws.  The  executive  commit- 
tee could  have  withheld  payment  and  the 
plaintiff  could  have  tested  the  validity  of  his 
contract  by  legal  proceedings.  There  Is  noth- 
ing in  the  case  tbat  indicates  that  the  execu- 
tive oommtttee  was  acting  in  bad  felth.  Its 
claim  of  ultimate  authority -over  the  presi- 
dent's action  regarding  salaries  was  one  that 
could  be  made  In  good  faith  and  witb  color 
of  right  In  this  situation  the  plaintiff  ac- 
c^ed  the  ctnnpensatloa  offered  the  execu- 
tive c<Hnmittee.  The  ground  of  bis  accept- 
ance as  given  in  bis  testimony  r^ardlng 
his  Interview  with  Dr.  Webb,  Is  as  follom: 

"After  I  expressed  my  unwillingDCSS  to  go  on 
with  the  contract  at  that  rate,  he  says:  'You 
go  along  and  perform  this  contract,  and  you 
shall  be  paid  predaely  as  your  contract  calls 
for.'  *  *  *  I  said  to  him  that  when  the 
voucher  came  in  for  the  next  monthly  install- 
ment it  would  be  for  a  smaller  sum,  and  I  sars : 
'It  won't  answer  for  me  to  accept  that  smaller 
sum,  because  the^  will  claim  that  I  have  bound 
myself  by  so  domg.'  He  says:  'You  accept 
whatever  they  pay,  •  *  •  and  I  say  to  yon 
that  your  salary  shall  be  paid  in  full  precisely 
accordine  to  your  contract'  And  in  considera- 
tion of  taat  I  accepted  the  smaller  amoonL" 

There  can  be  no  misapprehension  regarding 
the  i^aintiff's  position.  It  la  claimed  In  the 
plaintiff's  brief,  and  was  asserted  in  oral  at^ 
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gament.  fbat  Dr.  Webb  was  In  tlilB  matter 
the  railroad  cmnpany,  made  sndi  by  its  by- 
laws, and  that,  U  he  was  not  the  railroad 
company,  the  plalntUr  has  no  standine  tat 
court  His  position  Is  lUnstrated  in  the  brief 
by  supposing,  as  an  exact  parallel,  that  this 
was  a  contract  between  the  plidntlff  and 
Webb  In  his  individual  capacity,  and  that 
Webb  had  offered  the  plaintiff  bis  monthly 
wages,  at  a  reduced  rate,  saying:  "I  know  I 
agreed  to  pay  yon  at  a  higher  rate ;  but  yon 
accept  this  snm,  and  it  shall  not  affect  your 
rights,  and  In  the  end  yon  shall  receive  the 
agreed  salaiT*"  But  the  first  assumption  de- 
stroys the  parallel,  for  in  the  actual  case 
Webb  was  not  acting  in  an  tndlvldaal  capaci- 
ty and  promising  payment  from  fala  own 
futtda  He  was  acting  in  a  fldadaiy  relation, 
and,  whatever  his  power  to  appoint  and  con- 
tract, in  the  matters  affecting  Uiese  x>ayments 
he  was  acting  in  connection  with  others,  who 
In  various  capacities  were  in  charge  of  tba 
same  Interests. 

[I]  The  defendant  contends  that,  even  If  the 
contract  as  made  by  the  president  was  valid, 
the  subsequeut  receipt  of  payments  made  on 
the  basis  of  a  $6,000  salaiy,  and  tendered  In 
full  of  each  monthly  Installment,  and  finally 
in  fall  to  date,  was  a  waiver  of  the  original 
provision  as  to  compensation  and  the  substi- 
tution of  another  amount  or,  if  not,  that  it 
was  an  accord*  and  satisfaction  of  a  disputed 
claim.  The  plaintlfTs  original  brief  treated 
the  defendant's  claim  as  one  of  accord  and 
satisfaction,  and  replied  that  an  acceptance 
of  anything  less  than  the  full  amount  Is  no 
obstacle  to  a  full  recovery.  Treating  the  sub- 
ject as  thus  presented,  the  announced  opin- 
ion- of  the  majority  based  Its  conclusions 
upon  the  ground  of  accord  and  satisfaction, 
as  well  as  niK>n  the  ground  of  a  modified  or 
substituted  contract  Hie  plaintiff's  addi- 
tional brief  does  not  question  the  soundness 
of  the  principles  then  stated,  bot  insists  that 
they  have  no  application  to  the  case.  It  sets 
up  the  question  whether  the  plaintiff  consent- 
ed to  the  modification  of  his  contract  either 
by  way  of  compromise,  accord  and  satisfac- 
tion, substituted  agreement  or  otherwise,  and 
■says  that  none  of  these  defenses  can  be  es- 
tablished, because  the  president  "agreed  that 
the  plaintUTs  conduct  should  not  affect  his 
rights."  Upon  this  statement  of  the  ques- 
tion, the  ground  previously  covered  may  well 
be  restricted,  and  the  considerations  applica- 
ble only  to  the  defense  of  accord  and  satis- 
faction will  be  omitted  from  the  discussion. 

The  defendant  while  arguing  fully  the  de- 
fenses of  estoppel  and  accord  and  satisfac- 
tion, places  itself  first  upon  the  ground  of  a 
modified  contract  The  plaintiff  contends 
that  this  defense  was  not  insisted  upon  below, 
but  was  in  fact  disclaimed,  and  quotra  from 
the  transcript  in  support  of  his  statement 
It  appears  that  when  plaintiff  was  asked  by 
bis  counsel  to  give  tbe  conversation  he  had 
with  Dr.  Webb  regarding  the  action  of  the 
executive  committee,  defendant's  counsel  ob- 


jected, and,  on  being  inquired  of  by  Uie  court 
as  to  the  ground  of  his  objectim,  said  In  sub- 
stance that  Dr.  Webb  had  no  authority  to 
make  any  agreement  about  the  salary.  Tbe 
plaintlffiB  treats  this  claim  as  precluding  other 
defenses.  It  certainly  was  not  so  treated  by 
the  court  When  the  defendant  offered  the 
record  of  the  meetings  of  December  1st  and 
30th,  the  court  on  the  snggestion  of  plain- 
tiff's counsel,  aAed  the  purpose  ot  the  offer, 
and  defendant's  counsel  replied: 

"Tbe  purpoBe  Is  to  show  that  this  ezecotive 
board,  woico  was  acting 'in  recess  of  the  board 
of  directors,  made  a  contract  fixing  the  salary 
of-  Judge  Powers,  bod  that  he  accepted  It— the 
purpose  of  it  is  plain  enough." 

The  court  seems  to  have  so  considered  it, 

for  It  asked: 

"May  they  oot  show  that  this  contract  has 
been  substitnted  for  *  *  *  tbe  other?" 

This  was  followed  by  some  discussion  be- 
tween plaintlfTs  connsd  and  the  court,  In 
which  counsel  protested  agfUnst  the  view  sug- 
gested by  tbe  court,  and  the.  court  expressed 
itself  further  in  tbe  same  line,  after  whidi 
the  evidence  was  received. 

[7]  Tbe  law  of  modified  or  substituted  con- 
tracts is  wdl  settled.  TbB  parties  to  a  writ- 
ten contract  not  under  seal,  at  any  time  be- 
fore a  breach  of  it  by  a  new  contract  not  In 
writing,  may  waive,  dissolve,  or  annul  tbe 
former  agreement  or  In  any  manner  add  to, 
subtract  from,  or  vary  or  qualify,  its  terms, 
and  thus  make  a  new  contract  Flanders  v. 
Fay,  40  Vt  316;  Prost  v.  Insurance  Co.,  77 
Vt  407,  60  AtL  803.  "Either  party  may 
waive,  ^ther  absolutely  or  conditionally,  any 
stipulation  in  his  favor,  at  any  time  before 
a  breach."  Lawrence  v.  Dole,  11  Vt  549,  566. 
It  is  not  necessary  that  there  be  an  express 
agreement  of  modification  or  substitution.  A 
new  agreement  may  be  Implied  from  the  con- 
duct of  the  parties.  See  Davenport  v.  Crow- 
ell,  70  Vt  419,  434,  65  Atl.  B57. 

[8]  The  contract  which  Is  claimed  to  have 
been  modified  by  the  action  of  the  executive 
committee  and  the  acquiescence  of  the  plain- 
tiff was  at  the  time  of  such  action  a  cMitlnu- 
Ing  contract  in  process  of  performance. 
It  was  a  contract  by  which  the  services 
of  the  plaintiff  were  engaged  for  a  term 
of  years  at  an  annual  salary,  a  propor- 
tionate installment  of  which  was  to  be 
paid  at  tbe  end  of  each  mcmth  for  the  serv- 
ices of  that  month.  The  vote  of  the  exec- 
utive committee  fixing  the  plaintlfTs  salary 
at  ^,000  was  taken  December  30th,  and  the 
payment  of  January  5th  covered  the  salary 
for  December  at  the  original  rate.  At  the  end 
of  January  defendant  sent  plaintiff  a  check 
for  that  month  at  the  rate  fixed  by  tbe  vote. 
So  there  was  no  breach  of  tbe  original  con- 
tract other  than  the  sending  of  the  check 
for  the  reduced  amount  But  this  can  hard- 
ly be  treated  as  a  breach,  for  the  check  was 
accepted  and  receipted  for  as  payment  in  fnlL 
There  was  no  break  in  continuity  of  per- 
^rmance  in  connection  with  the  diange. 
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[I]  It  has  sufficiently  appeared  that  a  con- 
tract of  uuquestlooed  validity  can  be  modi- 
fied at  any  time  before  a  breacli  by  a  waiver  ' 
of  the  right  of  one  party  acted  upon  by  the 
other.  But  tbe  fact  tliat  the  new  agreement 
Is  entered  into  after  a  breach  of  the  origi- 
nal one  will  not  necessarily  defeat  the  claim 
of  tbe  party  originally  in  default.  When  a 
modified  contract  has  been  acted  upon  by 
both  parties,  and  folly  performed  by  the  par- 
ty which  broke  the  original  contract,  and  in 
whose  favor  that  contra^  was  modified,  it 
becomes  binding  on  both  parties,  and  the  orig- 
inal contract  Is  thereby  discharged,  unless 
it  appears  that  such  was  not  tbe  intention  of 
the  parties.-  Agel  v.  Patch  Mfg.  Co.,  77  Vt  13, 
68AtL  792.  So,  if  it  be  considered  that  there 
was  a  breach  of  the  original  agreement  on 
the  part  of  this  defendant,  it  will  not  change 
the  result  The  modified  contract  has  been 
acted  upon,  and  In  fact  fully  performed,  by 
both  parties,  and  has  thus  become  binding  on 
both.  This  is  not  tbe  case  of  an  altered 
agreement  unperformed,  where  the  party  ben- 
efited by  the  change  is  seeking  to  enforce  the 
new  agreement.  It  is  tbe  case  of  an  altered 
agreement  fully  executed,  where  the  party 
loslDg  by  tbe  diange,  after  accepting  perfOTiu- 
ance  in  accordance  with  the  new  agreement 
seeks  a  further  recovery  by  virtue  of  the 
original  agreement  Such  a  recovery  Is  pre- 
cluded by  the  doctrine  of  the  case  Just  cited. 

The  plaintiff  meets  this  defense  by  saying 
that  the  by-laws  Invested  Dr.  Webb  with  all 
the  powers  of  the  corporation  as  regards  tiie 
matter  In  controversy,  and  that  Dr.  Webb 
promised  him  that  his  acceptance  of  the 
smaller  sum  offered  him  by  the  executive 
committee  should  not  affect  his  rights.  Ac- 
cording to  this  claim,  the  president's  power 
of  appointment,  not  only  carried  with  it  the 
power  of  appointing  for  a  series  of  terms 
beyond  his  own,  and  of  determining  tbe  com- 
pensation for  the  whole  period,  but  also  car- 
ried with  it  the  power  of  relieving  the  plain- 
tiS  from  the  ordinary  legal  consequences  of 
hU  Bubaequent  conduct,  and  of  neutralizing 
completely  the  established  legal  effect  of  such 
action  as  might  be  concurred  in  by  the  plain- 
tiff and  the  exeentlve  committee.  Upon  this 
theory,  the  auUiority  of  &e  president  to 
make  tbe  contract  woold  preclude  other. rep- 
resentatives of  tbe  corporation  from  effec- 
tively challenging  Its  validity;  and  no  ac- 
ceptance of  a  aom  tendered  the  plaintiff  by 
direction  of  the  executive  committee  could 
amount  to  an  accord  and  satisfactiott ;  no 
conduct  ot  the  plaintiff  relied  upon  by  the 
defendant's  officers  could  be  made  the  basis 
of  an  estoppel ;  and  no  agreement  between 
the  pl^tiff  and  the  executive  committee 
could  effect  a  compromise  or  constitute  a 
modified  or  aobstitnted  contract  This  would 
be  a  c<»nplete  reversal  ot  the  whole  law  of 
Ot»  subject  because  of  Uie  agencies  throng 
whlcb  the  corporation  must  necessarily  act 
It  seems  clear  that  a  corporation  may  be- 
oonie  entitled,  through  tbe  action  of  its  prop- 


er officers,  to  the  protection  which  the  law 
affords  in  cases  of  disputed  claims.  The  fact 
that  tbe  controverted  matter  grew  out  of  a 
conflict  of  authority  among  its  officers  ought 
not  to  deprive  a  corporation  of  this  benefit. 
If  there  was  any  corporate  authority  that 
could  take  cognizance  of  this  matter  and 
make  a  binding  adjustment  with  the  plaintiff, 
it  must  have  been  the  executive  committee. 
In  the  recess  of  the  board  of  directors  that 
committee  had  "full  power  and  authority  to 
manage  and  control  all  the  business,  affairs, 
and  property  of  the  company."' 

It  may  be  su^ested  that,  if  the  contract 
made  by  tbe  president  is  treated  as  valid,  the 
action  of  the  executive  committee  in  deroga- 
tion of  It  must  be  treated  as  Invalid,  and 
that  an  Invalid  act  cannot  enable  the  corpo- 
ration to  contest  a  valid  contract  This 
suggestion  presents  no  difficulty  when  It  Is 
remembered  that  the  vote  of  the  committee 
Is  relied  upon  merely  as  tbe  basis  of  the  ac- 
tion taken  by  tbe  plaintiff.  In  tbls  branch 
of  the  case  we  are  not  concerned  with  the 
correctness  of  tbe  (Oalma  on  which  the  action 
of  either  party  was  based. 

It  Is  said  in  support  of  the  pla}ntiff*B  posi- 
tion that  no  modlflcation  of  the  contract 
could  arise  from  the  acUon  taken,  becanse 
both  parties  to  the  contract— meaning  the 
plaintiff  and  Dr.  Webb,  aa  tbe  corpomtlon— 
agreed  that  it  should  not  arise.  Tbe  oral 
promise  of  the  president  Is  relied  upon  to 
eliminate  the  executive  committee  as  a  fac> 
tor  in  tbe  determination  of  the  plalntifrs 
rights.  The  plaintiff's  claim  is,  in  essence, 
and  almost  In  words,  that  although  he  gave 
tbe  executive  committee  his  consent  to  the 
change  by  word  and  act  there  was  no  con- 
sent in  law,  because  the  action  of  the  presl- 
dent  deprived  the  executive  committee  of  the 
power  to  receive  his  consent.  And  this  Is 
said  of  a  committee  which  had  all  the  gen- 
eral powers  of  the  board  of  directors  when 
the  board  was  not  In  session,  and  said  in  the 
absence  of  any  by-law  undertaking  to  give 
the  president  the  power  claimed.  The  ina- 
bility of  the  president  to  deprive  the  corpo- 
ration of  a  benefit  of  this  nature,  secured  to 
It  by  a  committee  thus  empowered,  la  suf- 
ficiently apparent  from  the  general  rule  that 
the  president  of  a  corporation  has  no  author- 
ity to  relinquish  Its  claims.  In  Potts  v. 
Wallace,  146  U.  S.  689,  13  Sup.  Ct.  106,  36 
L.  Ed.  1135,  the  defendant  claimed  that  he 
had  been  discharged  from  the  payment  of 
his  subscription  to  the  capital  stock  of  the 
company  while  It  was  solvent  by  a  refusal 
of  the  treasurer  to  accept  it  which  was  made 
by  order  of  the  president;  and  the  court 
said  that  the  action  of  the  president  was  not 
the  action  of  the  company,  and  did  not  bind 
It  and  that  "the  president  had  no  legal  pow- 
er or  authority  to  deplete  the  coffers  of  tbe 
company  by  Instractlng  tbe  treasnm  to  re- 
fuse to  accept"  the  mon^  wbaa  tendered. 
No  more  can  tbe  president  of  it  corporation 
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deplete  Its  treasarr  by  tn  tindlscloaed  prom- 
ise to  one  of  hlfl  appolnteea  wblch  would 
ultimately  deprive  the  company  of  the  bene- 
fit of  a  walrer  lawftilly  procured  la  reduc- 
tion of  its  expenses. 

The  plaintiff  invites  special  attentlm  to 
Kelly  V.  Jersey  City,,  etc,  Co.,  74  N.  J.  Law, 
731,  67  Atl.  108,  as  a  case  somewhat  similar 
to  this.  The  plaintiff  In  that  case  was  em- 
ploj-ed  at  ¥100  a  month,  as  timdueper  on  a 
constmctlon  Job,  by  Connolly,  who  was  a 
director  of  the  defendant  company  and  gen- 
eral manager  of  this  work,  and  who  had 
authority  to  employ  the  men  and  fix  their 
wages,  except  that  when  a  question  was 
raised  the  executive  committee,  of  which 
Connolly  was  one,  must  approve.  After  com- 
mencing work,  the  platutlff  found  that  he 
was  carried  on  the  pay  roll  at  $75  a  month, 
and  protested  to  the  bookkeeper  who  had 
charge  of  the  pay  roll.  Connolly  was  then 
sick  and  absent,  and  the  bookkeeper  advised 
the  plaintiff  to  accept  that  sum  until  Con- 
nolly returned.  When  Connolly  returned, 
two  months  later,  he  told  plaintiff  that  he 
was  hired  at  $100,  but  advised  him  to  accept 
the  amount  on  the  pay  roll,  as  they  had  got 
things  BO  mixed  up,  and  promised  him  full 
payment  at  the  completion  of  the  work.  The 
plaintiff  remained  until  the  work  was  fin- 
ished, a  iierlod  of  tWo  years,  receiving  (75 
each  month,  and  afterwards  sued  for  the 
balance  and  recoveredl  The  court  based  Its 
dedslon  lii  part  upon  the  fact  that  the  plain- 
tiff received  the  payments  under  protest  to 
the  bookkeeper  who  had  charge  at  the  pay 
roll.  If  the  plaintiff  in  this  case  bad  received 
the  reduced  payments  under  protest  made  to 
the  officials  who  ai^roved  his  hills,  or  to  the 
treasurer  who  paid  them,  a  different  ques- 
tion would  have  been  presented.  It  also  ap- 
pears from  the  opinion  that  there  was  no 
evidence  that  the  plaintiff  had  knowledge  of 
any  limitation  upon  Connolly's  power  to  fix 
the  wages,  and  nothing  to  show  that  the 
plaintiff  was  in  any  way  connected  with  the 
defendant  corporation,  so  as  to  be  charged 
with  such  knowledge.  The  plaintiff  in  this 
case  was  the  legal  adviser  of  the  corpora- 
tion, an  officiol  familiar  with  Its  by-laws  and 
course  of  business,  who  was  serving  as  a 
director  at  the  time  of  the  change  in  ques- 
tion, and.  who  had  served  as  a  member  of 
ttie  executive  committee. 

The.  plaintiff  also  cites  In  support  of  his 
contention  Kendrlck  t.  Visage,  88  Qa.  275, 
14  S.  K.  612.  Here  a  firm  engaged  In  min- 
ing operations,  with  Nixon,  one  of  the  part- 
ners, as  manager  of  the  work,  reduced  the 
price  it  had  been  paying  Its  mining  contrac- 
tors. Visage,  who  had  a  contract  to  cut  to 
certain  bounds,  told  Nixon  he  would  not 
work  for  the  reduced  price  and  would  Insist 
upon  the  contract  Nixon  told  him  to  go  on, 
and  he  would  see  him  later,  which  he  did 
not  da  The  firm  paid  Visage  each  month  at 
the  reduced  rate,  and  Visage  said  nothing 


at  any  time  about  the  additional  ■  amount. 
He  afterwards  brought  suit  for  the  balance 
and  recovered.  The  case  was  tried  by  Jury^ 
and  is  not  very  clearly  presented;  but,  ns- 
suming  it  to  be  all  that  the  plaintiff  daims 
for  it,  It  fhlls  short  of  being  an  aathority 
here.  It  would  have  be«i  more  liearly  in 
point  U  the  other  members  of  the  firm  had 
learned  of  the  facts  whidi  were  the  basis 
of  the  contractor's  claim,  and  had  thereup- 
on questicmed  the  authority  of  Nix(m  to  con- 
Unae  bis  compoisatlmi  at  the  old  rate,  and 
had  tendered  the  monthly  payments  at  the 
reduced  rate  as  payments  in  f  lill,  and  taken 
receipte  for  them  as  such. 

We  find  nothing  in  tiie  plaintiff's  argu- 
mrat  or  authorities  which  seems  to  us  to 
ttirow  doubt  upon  the  conclusion  already  in- 
dicated, and  the  determinative  feature  of  the 
case  may  now  be  briefly  presented  in  a  more 
connected  form.  The  defendant's  treasurer 
was  an  appblntee  of  the'  board  of  directors, 
and  was  removable  at  pleasure.  The  board 
not  being  in  session  at  the  time  the  action 
In  question  was  taken,  the  executive  commit- 
tee had  full  power  'and  authority  to  manage 
and  control  all  the  business,  affairs,  and 
property  of  the  cori)oratIon.  This  committee 
challenged  the  president's  right  to  determine 
the  amount  of  the  plaintiff's  salary,  and  by 
their  resolution  of  December  30th  fixed  his 
salary  at  (6,000,  and  provided  that  his  ex- 
penses while  at  Rutland  should  not  be  charg- 
ed against  the  company.  From  this  time  on 
everything  proceeded  In  accordance  with  the 
resolution.  The  expenses  while  at  Rutland 
disappeared  from  the  bills  rendered  by  the 
plaintiff.  The  check  for  the  January  install- 
ment of  the  plalntifTs  salary,  and  the  ac- 
companying voucher  submitted  for  his  signa- 
ture, came  at  the  reduced  rate,  as  the  plain- 
tiff had  anticipated  in  his  conversation  with 
Dr.  Webb.  The  check  was  taken  and  the 
voucher  signed  and  returned  without  objec- 
tion, and  without  su^estion  of  an  Incon- 
sistent ulterior  purpose.  Every  month,  for 
nearly  five  years,  the  plaintiff  received  and 
used  a  check  for  the  monthly  Installment  of 
his  salary  at  the  reduced  rate,  and  signed 
and  returned  a  voucher  which  in  terms  ac- 
knowledged Ita  receipt  as  payment  In  full. 
These  remittances  were  made  and  the  re- 
ceipts returned  through  the  proper  corporate 
channels,  and  to  all  corporate  Inspection  the 
evidences  of  the  company's  transactions  with 
the  plaintiff  were  complete  and  correct  But 
the  plaintiff  says  that  his  action  In  this  re- 
spect cannot  be  treated  as  a  waiver  of  bis 
right  to  the  original  compensation  and  an 
acceptance  of  the  checks  as  payments  in  full, 
because  he  had  the  promise  of  the  president 
that  his  acceptance  of  the  smaller  sum 
should  not  prevent  his  ultimate  recovery  of 
the  unpaid  balance.  In  other  words,  it  is 
claimed  that  the  committee,  which  was  the 
governing  board  of  the  corporation,  and 
controlled  the  treasurer  and  the  treasury, 
could  not,  as  against  an  undisclosed  assure 
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ance  of  the  president,  make  a  Talid  and  ef- 
fective acceptance  of  a  waiver  which  left  in 
the  treasury  $4,000  annually. 

The  conversation  relied  upon  to  sustain 
this  claim  shows  thitt  both  the  president  and 
the  plaintiff  had  knowledge  of  the  change 
made  by  the  executive  committee  at  Its  in- 
■ception,  and  that  each  knew  that  the  other 
had  this  Knowledge,  kaving  this  mutual  un- 
derstanding of  the  situation,  the  president 
directs  the  plaintiff  to  proceed  for  Ave  years 
in  a  course  of  conduct  at  variance  with  the 
official  action  of  the  executive  committee,  of 
which  he  is  a  member,  and  of  the  dlsburs- 
iug  officers  of  the  corporation,  which  are 
under  bis  general  oversight  and  control,  and 
tffe  plaintiff  proceeds  in  reliance  upon  this 
direction.  FinaUy,  his  resignation  being  re- 
quested In  connection  with  a  change  of  own- 
ersliip,  the  plaintiff  produces  the  written 
agreement  of  the  president,  and  discloses  his 
subsequent  oral  promise,  and  seeks  to  recover 
the  balance  called  for  by  the  writing.  If  the 
plaintiff  Is  right  as  to  the  effect  of  these 
agreements,  their  presentation  nullifies  the 
defendant's  entire  system  of  audits,  vouchers, 
ajid  accounting — a  system  which  is  designed 
to  afford  checks  on  official  action,  safeguards 
to  the  treasury,  and  authentic  evidences  of 
fluauctal  standing.  There  is  nothing  in  the 
by-laws  that  extends  the  power  of  the  presi- 
dent to  this  limit  On  the  contrary,  his  super- 
vision and  control  of  the  business,  property, 
and  affairs  of  the  company,  and  of  Its  offi- 
-cers,  agents,  and  employ^,  is  expressly  made 
subject  to  the  board  of  directors  and  execu- 
tive committee.  The  legal  effect  of  the  action 
tak^  by  the  executive  committee  and  the 
plaintiff  could  not  be  contemporaneously 
avoided  by  an  assurance  of  the  president  not 
communicated  to  any  officer  of  the  corpora- 
tion charged  with  the  duty  of  payment 

Judgment  reversed*  and  jndgmeit  for  de- 
fendant 

MILES.  Superior  Judge  (dl^entlng).  It  is 
not  my  intention  to  write  a  dissenting  opin- 
ion In  this  case,  but  simply  to  state  brleBy 
some  of  the  grounds  upon  which  I  base  my 
dissent,  that  it  may  not  appear  that  my.  fail- 
ure to  concur  with  the  majority  Is  without 
some  substantial  authority. 

There  Is  no  question  of  fraud,  accord  and 
satisfaction,  estoppel,  or  other  special  de- 
fense in  the  case,  or  at  least  as  the  majority 
opinion  leaves  it,  except  that  of  a  substituted 
contract  for  the  one  made  by  the  president, 
who  tiad  the  right  to  make  the  contract  upon 
which  the  plaintiff  sues,  because  the  same 
was  reasonable,  and  was  within  the  power  of 
the  corporatlou  to  make.  Royelton  v.  Boyal- 
ton  Turnpike  Co.,  14  Vt  811;  Hunneman  v. 
Eire  District,  37  Tt.  40;  Waite  v.  Windham 
<3ounty  Mining  Co.,  87  Vt  608;  Carney  v. 
New  York  Life  Ins.  Co.,  162  N.  T.  4S3,  67 
M.  E.  78,  40  L.  R.  A.  471,  76  Am.  8t  Rep.  347, 
dted  by  the  majority.  It  was  reasonable,  for 
no  coTporatl(Hi  would  wish  to  employ  an  at- 


torney for  its  general  counsel  who  could  af- 
ford to  give  up  his  general  practice  for  no 
more  than  one  year's  emplc^ment  and  uo 
attorney  capable  of  acting  in  that  capacity 
would  relinquish  his  general  practice  for  such 
a  term.  The  argument  of  the  majority  is  to 
the  effect  that  the  president  had  the  power 
to  make  It,  and,  in  their  conclusions  Anally 
made,  they  assume  that  he  had  the  power  to 
make  it  and  that  it  was  a  valid  contract  for 
the  full  term. 

The  plalntlfTs  contract,  made  with  the 
president,  being  a  valid  contract,  the  burden 
was  upon  the  defendant  to  show  the  substi- 
tuted contract  That  was  a  question  of  fact 
and  not  of  law,  and  was  for  determination  by 
the  trier  of  fact  Both  parties  at  the  close 
of  the  evidence  moved  for  a  verdict,  and,  up- 
on Inquiry  by  the  court  stated  that  there 
was  nothing  ft>r  tiie  jury.  This  was  a  sub- 
mission of  the  question  of  fact  in  dispute  to 
the  court  (Davis  v.  St  Albans,  42  Vt  685; 
Robinson  v.  Larabee,  68  Vt  662,  6  AtL  612; 
Mascott  V.  Insurance  Co.,  69  Vt  116,  37  Atl. 
266),  and  the  verdict  should  be  upheld,  if 
there  Is  any  evidence  to  sustain  It  (Robinson 
V.  Larabee,  supra;  Mascott  v.  Insurance  Go- 
supra). 

There  was  evidence  to  sustain  it,  viz.,  that 
the  president  could  and  did  make  the  contract 
by  virtue  of  the  power  specially  vested  in 
him  by  the  by-laws;  that  there  was  no  evi- 
dence of  special  power  vested  in  the  execu- 
tive committee  by  the  by-laws  or  elsewhere, 
giving  them  authority  to  make  or  change  a 
contract  with  the  general  counsel ;  that  there 
was  no  evidrace  tending  to  show  any  con- 
sideration for  the  substituted  contract,  and 
the  evidence  tended  to  show  that  there  was 
no  meeting  of  the  minds  of  the  contracting 
parties;  and  the  evidence  further  tended  to 
show  that  the  plaintiff  went  on  and  perform- 
ed the  contract  as  originally  agreed  upon,  and 
In  no  different  manner,  varied  only  by  the 
plaintiff,  in  that  he  forbore  to  collect  his 
wages  as  provided  in  the  original  contract 

The  receipts  In  full  of  the  plaintiff,  his  All- 
ure to  Insist  upon  payment  in  full  at  the  end 
of  each  month,  and  his  failure  to  notl^ 
somebody  that  he  did  not  assent  to  the  action 
of  the  executive  committee,  is  made  the  basis 
upon  which  the  majority  hold  that  the 
plaintiff  entered  Into  a  substituted  contract. 
That,  without  explanation  or  contradiction, 
might  be  sufficient  to  raise  an  implied  sub- 
stitution of  contract  and  justify  the  conclu- 
sion reached  by  the  majority;  but  it  Is  not 
conclusive,  to  th^  exclusion  of  oontradlctlon 
or  explanation. 

In  the  first  place,  the  plaintiff  did  give  no- 
tice to  the  one  with  whom  be  made  the  con- 
tract that  he  would  not  consent  to  the  change 
of  compensation,  and  the  case  Is  barren  of 
any  testimony  tending  to  show  tliat  he  ever 
did  consent,  except  the  receipts,  and  those 
are  opra  to  explanation,  and  even  contradic- 
tion. Bumap  V.  Fatrtdge,  S  Vt  144;  Gld- 
dlngs  T.  Munson,  4  Tt  308;  Bparhawk  r. 
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Adm'r  of  Bnell  et  al.,  9  Vt  41 ;  McDanleU  t. 
Lapham,  21  Vt  222;  Hitt  v.  Slocum.  37  Vt. 
524 ;  Earle  t.  Wallingford,  44  Vt  367 ;  Bennett 
V.  Flanagan,  S4  Vt.  549;  and  other  cases  In 
Vermont  unnecessary  to  qnote,  as  the  fore- 
going clearly  show  the  settled  law  of  tlie 
state. 

The  receipt  and  the  acta  of  the  plaintiff  re- 
lied upon  by  the  defendant  are  fully  explain- 
ed by  what  took  place  between  the  plaintiff 
and  the  president  when  the  plaintiff  flnst 
learned  of  the  vote  of  the  executive  commit- 
tee.  The  plaintiff  said : 

**I  can't  perfbnn  the  work  of  the  general  coun- 
sel for  $6,000.  I  can  do  better." 

To  which  the  president  replied: 

"Tou  go  along  with  the  contract  at  that  rate, 
and  perform  toia  contract,  and  you  sliall  be 
paid  precisely  as  your  contract  calls  Cor." 

.The  plalntlfl  In  this  same  conversation  fai^ 
tber  said:  ^ 

"When  the  vouchers  come  in  for  the  next 
monthly  installment,  it  will  be  for  a  smaller  sum, 
and  it  won't  answer  for  me  to  accept  that  small' 
er  sum,  because  they  will  claim  that  I  have 
bound  myself  by  so  doing." 

To  this  the  president  replied: 

"You  accept  whatever  they  nay,  no  matter  if 
it  is  DO  more  than  $10,  and  I  say  to  you  that 
}'our  salary  shall  be  paid-  In  full  precisely  ac- 
cording to  the  contract." 

This  was  undisputed,  and,  at  the  time  this 
took  place  between  the  plaintiff  and  the  presi- 
dent, the  president  was  the  owner  of  a  ma- 
jority of  the  stock  of  the  defendant  company. 

It  is  upon  the  strength  of  the  foregcdng 
that  the  maJorit7  hold  that  the  court  below 
erred  In  finding  that  the  original  contract 
still  existed,  and  In  rendering  Judgment  upon 
such  finding,  and  that  It  should  have  found 
that  a  substituted  contract  was  made,  taking 
the  place  of  the  original  contract.  WiKi 
this  view  I  cannot  concur,  and  therefore  dis- 
sent, not  only  for  the  reasons  above  stated, 
but  for  the  additional  reasons  stated  in  my 
former  dissenting  opinion,  read  some  time 
ago  in  open  court 

[  think  tbe  case  of  Kelly  v.  Jersey  City  Co., 
74  N.  J.  Law,  734,  67  Atl.  108,  is  clearly 
against  the  contention  of  the  majority. 
They  try  to  explain  it  away  by  saving  that  in 
that  case  the  plaintiff  protested  to  the  book- 
keeper, who  had  charge  of  the  pay  roll,  while 
in  this  case  the  plaintiff  protested  to  the 
prcRldent,  the  logic  of  which  I  am  too  obtuse 
to  appreciate,  and  which  to  my  mind  is  a 
distinction  without  a  difference. 

I  would  affirm  the  Judgment  below. 


MALKUS  V.  RICHARDSON.     (No.  17.) 

(Court  of  Appeals  of  Maryland.   Nov.  11,  1914.) 

1.  Descent  ano  DierHiRunoN  (5  52*)— Tnteb- 
EST  OF  Widow — Utatvieh — "Dbvisb." 

Under  Code  Pub.  Civ.  Laws,  art.  93,  1  309, 
nllowinR  $75  in  money  or  furniture  to  a  widow, 
nnd  section  302,  entitling  her  to  one-third  of  the 
personalty  on  ber  renunciation  of  the  will,  and 
section  305,  declaring  that  if  nothing  shall  pass 


by  such  devise  she  shall  not  l>e  thereby  barred 
of  her  marital  interest  in  the  estate  whether 
she  renounces  or  not,  "it  being  the  intent  of 
this  article  *  *  •  that  a  widow  acceptii^  or 
abiding  by  a  devise,  in  lieu  of  ber  legal  nkht, 
shall  be  considered  as  a  purchaser  with  a  tair 
consideration,"  a  widow  was  entitled  to  an  al- 
lowance of  $75  in  money  or  furniture,  and  the 
direction  to  a  legatee  to  pay  the  nominal  sum 
of  $5  to  her  was  not  audi  a  "devise"  to  her  and 
did  not  pass  such  an  interest  as  was  sufficient 
in  the  absence  of  her  written  renunciation,  to 
bar  ber  right  to  one-third  of  the  personalty. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  §{  83,  135-140.  144, 
147-149,  151-158,  161-167,  169-171,  290-308; 
Dec.  Dig.  S  52.* 

For  other  definitions,  see  Words  and  Phraiet, 
First  and  Second  Series,  Devise.] 

2.  EXECUTOBS  AND  AdHINIBTBATOBS  (1  516*)— 

Accounts  —  Po WEB  of  Okphans'  Couet  — 

CoaaECTioN. 

The  orphans'  court  has  ample  authority  to 
correct  errors  in  the  acconnts  of  executors  and 
administrators  after  final  ratification,  and  to 
abrogate  and  modify  its  own  orders,  wheo  nec- 
essary to  promote  tiie  ends  of  Justice. 

[Ed.  Note.— For  other  cases,  see  Exeeutora 
and  Administrators,  Cent.  Pig.  ||  2199-2207, 
2220-22^2;  Dec.  Dig.  S  610.*] 

3.  EXECUTOBB  AND  ADUINISTBATOBS  ($  516*)— 
ACCOUNTO— COEBECnON  IN  OBPi^NS*  COUBT 

— TiMF  FOB  Application. 

While  an  application  to  the  orphans'  court 
for  the  correction  of  an  accoant  of  executors, 
after  ratification,  must  be  made  within  a  reason- 
able time,  the  question  whether  it  Is  seasonably 
made  depends  upon  the  facts  of  the  particnlar 
case ;  and  a  widow's  appUcation  to  reopen  the 
account  of  her  husband's  executors,  made  two 
years  and  eight  months  after  order  oC  ratifica- 
tion, in  the  absence  of  any  change  of  circum- 
stances making  it  inequitable  to  reopen  the  es- 
tate for  distribution  according  to  the  actoal 
rights  of  the  persons,  was  not  so  unreasonable 
a  delay  as  would  justify  its  denial. 

lEd.  Note.— For  other  cases,  see  Executora 
and  Administrators,  Cent.  Dig.  H  2199-2207, 
2220-2232 ;  I>ec.  Dig.  S  516.*] 

4.  executobs  and  administratobs  (m  616*)— 
Plisadino— Aduissions. 

TJimn  a  widow's  petition  to  reopen  the  ac- 
count of  her  husband's  executors,  after  ito  tati- 
ficatioD,  a  statement  in  the  answer  of  an  execo- 
trix  that  she  had  been  unable  to  pay  a  irequest 
to  the  widow  because  she  had,  and  still  had.  no 
knowledge  as  to  whether  »hf  was  living  or  dead, 
was  not  such  a  denial  of  her  existence  or  her 
identity  as  to  defeat  her  petition,  under  the  rnle 
that,  wbpre  a  case  is  heard  upon  petition  and 
answer  without  any  evidence  offered,  the  all^' 
tions  of  the  answer  are  to  be  taken  as  true. 

[Ed.  Note.— For  other  caaes,  see  Executors 
and  Administrators,  Cent.  Dig.  H  2199-2207, 
2220-2232 ;  Dec.  Dig.  |  516.*] 

Appeal  from  Orphans'  Court,  Baltimore 

County. 

Petition  by  Elizabeth  Malkus  against  John 
Holt  Richardson,  administrator  of  the  es- 
tate of  Philip  MalkuB,  Jr.,  deceased,  to  re- 
open the  account  of  the  executors  of  Philip 
Malkus,  deceased.  Petition  dismissed,  and 
petitioner  appeals.  Reversed  and  cause  re- 
manded. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  DB- 
NER,  and  CONSTABLE,  JJ. 
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J.  Pardon  Wright  and  Armstrong  Thomas, 
both  of  Baltimore,  for  appellant  Geo.  Wash- 
ington WilllAms,  of  Baltimore  (John  Holt 
Richardson,  of  Baltimore,  on  the  hrieO*  tor 

appellee. 

tJRNEB,  J.  A  petition  filed  by  the  appel- 
lant in  the  orphans'  coart  of  Baltimore  coun- 
ty, in  March,  1914,  alleged  in  effect  that  she 
was  the  widow  »f  Philip  Malktia,  who  died 
on  July  18,  1910,  leaving  a  will  by  which  he 
niade  certain  specific  bequests  of  chattels 
Teal  and  personal  property,  constituting  his 
whole  personal  estate,  to  his  son,  Philip  Mal- 
kaa,  Jr.,  anb  his  daughter,  Katherine  Hett- 
chen,  and  that'  the  executors  of  the  will  stat- 
ed an  administration  account  by  which  the 
interests  of  the  petitioner  as  widow  were 
Ignored  and  the  entire  estate  was  distributed 
to  other  persons  In  vlolatlou  of  her  rights. 
It  was  accordingly  prayed  that  the  account 
be  reopened  and  that  an  order  passed  by  the 
court  in  aid  of  the  distribution  be  rescinded. 
In  pursuance  of  a  citation  duly  Issued,  an- 
swers to  the  petition  were  filed  by  Elizabeth 
Kamlui,  as  executrix  named  In  the  will,  and 
by  John  Holt  Blchardson,  administrator  of 
the  estate  of  Philip  Malkus,  Jr.,  who  had 
been  appointed  by  the  will  as  executor  and 
who  had  died  after  participating  in  the  ac- 
counting and  distribution  now  sought  to  be 
reopened.  The  answer  of  the  executrix  aver- 
red tiiat  the  estate  of  Philip  Malkua  had 
been  fully  administered  and  the  account 
finally  ratified ;  that  by  the  will  of  the  tes- 
tator the  sum  of  f6  was  bequeathed  to  one 
Ktlzabeth  Malkus,  his  wife,  which  sum  the 
respondent  has  in  hand  bnt  has  been  unable 
to  pay,  "as  she  did  not  know  nor  does  she 
now  know  whether  tbe  said  Elizabeth  Mal- 
kus be  now  living  or  dead";  that  the  re- 
spondent has  no  knowledge  of  Any  rights  of 
the  petitioner  other  than  the  bequest  refer- 
red to ;  and  that  one  of  the  executors  being 
now  deceased,  and  the  account  having  been 
finally  ratified  by  the  orphans'  court,  with- 
ont  any  objection  being  filed,  and  more  than 
two  years  having  elapsed  since  its  ratifica- 
tion, the  court  was  withont  jurisdiction  or 
anthority  to  reopen  the  administration.  In 
the  answer  of  Mr,  Richardson,  as  adminis- 
trator of  the  estate  of  the  deceased  executor, 
It  was  simply  allied  that  the  estate  of  Phil- 
ip llalkns  bad  been  distributed  In  accord- 
ance with  the  terms  of  his  will,  and  the  a& 
count  of  the  administration  had  been  filed 
and  finally  ratified  more,  than  two  years  ago, 
and  that  the  court  was  withont  authority  or 
Jurisdiction  to  rescind  the  order  of  ratifica- 
tion. By  agreement  of  counsel  the  matter 
was  heard  by  the  orphans'  court  upon  the 
petition  and  answers,  without  testimony,  and 
by  an  order  passed  at  Qie  conclusion  of  the 
hearing  the  petition  was  dismissed. 

The  record  before  na  includes  transcripts 
of  the  wlU  of  Philip  Malkus  and  of  the  ad- 
ministration account  in  controversy.  After 
bequeathing  separately  to  Katherine  and 


Philip  certain  leasehold  properties,  and  to 
the  latter  all  the  equipment  and  stock  of  ma- 
terial used  by  the  testator  in  the  business  be 
was  conducting  on  the  premises  described, 
and  after  directing  the  daughter  Katherine, 
out  of  the  bequest  In  her  fiivor,  to  pay  spec- 
ified sums  to  other  children  of  the  testator, 
the  will  proceeds  as  follows : 

"I  hereby  direct  my  son  Philip  Malkus,  out 
of  the  devise  and  bequest  unto  him,  to  pay  unto 
m;  daogbter  Elizabeth  Kamka  the  Bum  of  one 
htindred  dollars;  and  unto  my  eons  Daniel 
Malkus  and  Charles  Malkus,  and  my  daughters 
Annie  Long  and  Mary  Baneries,  each  the  sum 
of  fifty  dollars:  and  I  further  charge  my  said 
son  Pbilip  Malkus  to  pay  unto  my  wife  Kliza- 
heth  Malkus  the  sum  of  five  dollars,  and  unto 
my  son  Henzy  Malkas  the  sum  of  twenty  dol- 
lars." 

The  administration  account  charged  the 
executors  with  the  inventoried  estate  to  the 
amount  of  $1,315.  It  then  gave  credit  for  the 
usual  costs  and  expenses  of  administration, 
the  commissions,  however,  being  waived,  and 
for  the  distribution  and  payments  mentioned 
In  the  will,  except  the  amounts  directed  to 
be  paid  to  the  testator's  son  Henry  and  to 
the  widow.  The  exclusion  of  these  items 
from  the  account  was  probably  dne  to  the 
fact  that  the  will  did  not  provide,  as  it  did 
in  the  other  instances,  for  the  payment  of 
the  two  excepted  sums  out  of  the  estate  be- 
queathed, but  simply  charged  one  of  the 
legatees  -to  pay  the  amounts  Indicated.  By 
the  terms  of  the  will  It  was  not  made  the 
duty  of  the  executors  to  pay  the  designated 
sum  of  15  to  the  surviving  wife  of  the  testa- 
tor or  to  secure  its  payment  out  of  any  part 
of  the  estate.  As  this  nominal  provision  for 
the  widow  was  expressly  committed  to  a  leg- 
atee and  was  not  made  in  the  form  of  a  di- 
rect bequest  or  of  an  appropriation  out  of 
any  of  the  assets  for  distribution,  there 
would  seem  to  have  been  no  occasion  to  in- 
clude It  in  the  administration  account 

[1]  But  the  purpose  of  the  petition  Is  to 
assert  claims  of  a  more  substantial  nature. 
It  is  contended  that  the  petitioner  is  entitled 
to  the  special  allowance  of  fTS,  or  the  eqnlTa- 
lent  in  househt^d  and  kltdien  tamltnre, 
which  the  Code  provides  for  widows  hy  sec- 
tion 309  of  article  93,  and  also  to  one-third  of 
the  personal  property  of  her  deceased  tans* 
band  under  sections  302  and  805  of  the  same 
article,  the  former  of  which  entitles  a  widow 
to  the  prcvortion  Just  stated  of  the  personal- 
ty, by  virtue  of  her  remmclation  of  the  will, 
and  the  latter  of  which  declares  that: 

"If  in  effect  nothing  shall  pass  by  such  devise, 
she  shall  not  be  thereby  barred  (of  her  marital 
interests  in  the  estate)  whether  she  shall  or  shall 
not  lenounce  as  aforesaid,  it  being  the  intent 
of  this  article,  and  consonant  to  justice,  that 
a  widow  accepting  or  abiding  by  a  devise,  in 
iieu  of  her  leral  right,  shall  be  considered  as  a 
purchaser  with  a  fair  consideration." 

Unless  the  rights  of  the  petitioner  must 
be  denied  recognition  because  of  the  special 
defmscs  to  be  presently  considered,  there 
can  be  no  serious  doubt  as  to  the  validity  of 
the  claims  she  la  seeking  to  enforce.  The 
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orovlslon  tor  the  allowance  of  ^75,  In  mon^ 
or  fiimitnre,  to  the  widow.  Is  clear  and  posl- 
4Te  and  leaves  no  room  for  dlacosslon.  Upon 
the  more  important  question  as  to  whether 
the  direction  to  a  legatee  to  pay  a  mere 
D(Hnln8l  sum  to  the  widow  of  the  testator 
iB  'socta  a  devise  or  bequest  to  her,  and 
passes  such  an  interest,  as  is  sufficient  nnder 
the  law  to  bar  her  right  to  one-third  of  the 
personal  estate,  in  the  absence  of  her  written 
renunciation  of  the  will,  we  think  the  plain 
Intent  of  the  statute  and  obvioas  considera- 
tions at  practlcttl  justice  require  that  tills 
Inquiry  be  answered  in  the  negative. 

The  argument  was  chiefly  concerned  with 
the  propositions  advanced  by  the  respond- 
ents: First,  that  the  orphans'  court  bad  no 
power  to  reopen  the  administration  aooonnt 
and  rescind  the  nden  of  ratification  and 
distribution  so  Umg  after  the  estate  had  been 
finally  settled ;  and,  secondly,  that  no  proof 
luTliw  been  offered  to  identic  the  petitioner 
as  the  widow  of  the  testator,  notwlthatand- 
ing  the  statement  tn  <xie  of  the  answers  <m 
that  subject,  the  relief  sought  oottld  not  prop- 
erly tkave  been  granted. 

[2]  It  has  been  repeatedly  held  that  the 
orphans'  courts  of  the  state  have  ample  au- 
thority to  correct  errors  In  the  accounto  of 
execntors  and  administrators  after  final  rat 
location,  and  to  abr<^te  and  modify  tbetr 
own  orders,  when  necessary  to  promote  the 
ends  of  justice.  Frmch  v.  Washington  Coun- 
ty Home,  115  Md.  311,  80  Aa  913 ;  Gallagher 
v.  Martin,  102  Md.  llfi,  62  Atl.  247;  Hardt 
V.  Blrely,  72  Md.  184,  IS  AO.  606 ;  Hoffman 
V.  Hoffman,  88  Md.  60,  40  Aa  712;  Geesey 
r.  Geesey,  84  Md.  371,  61  AtL  86;  Bantz  t. 
Bantz,  62  Md.  689;  Gavin  t.  CarUng,  66  Md. 
686;  In  re  Estate  of  Stratton,  46  Md.  651; 
Soott  T.  Fox,  14  Md.  888. 

[S]  The  application  for  such  action  must, 
of  coarse,  be  made  within  a  reasonable  time 
after  the  ittssage  of  the  order  or  the  settle- 
ment of  the  account  which  la  the  subject  of 
complaint;  but  the  question  whether  the  re- 
lief la  seasonably  applied  for  depends  upon 
the  facts  of  the  particular  case  under  review. 
In  Hardt  t.  Bir^,  supra,  it  was  held  t!bat 
a  petition  filed  in  June,  1889,  was  not  pre- 
sented too  late  to  obtain  the  correction  of 
an  executor's  Recount  which  had  been  finally 
ratified  in  October,  1886.  The  two  years  and 
eight  months  thus  intervening  between  the 
order  of  ratification  and  the  request  for  Its 
resciijsion  exactly  equal  the  period  of  the 
delay  In  tlie  present  case.  In  the  Instance 
just  cited,  the  commissions  allowed  the  ex- 
ecutor were  sought  to  be  reduced  on  the 
theory  that  they  were  Improperly  cbarged  as 
to  a  certain  portion  of  the  estate,  while  hero 
the  error  Is  alleged  to  consist  in  the  distribu- 
tion of  the  assets  in  total  disregard  of  the 
rights  of  the  petitioning  widow.  There  does 
not  appear  to  have  been  any  change  of  dr* 
cumstauces  since  the  account  was  filed,  in 


the  case  btfore  us,  wblcb  would  make  It 

inequitable  to  nopea  tlie  estate  tor  the  pui^ 
pose  of  having  the  distribution  conform  to 
the  actual  legal  rights  of  the  persons  entitled. 
The  case  as  presented  does  not  show  any 
conditions  which  would  justify  the  refusal 
of  the  widow's  application  on  the  ground 
that  she  has  been  guilty  of  unreasonable 
delay  In  filing  her  petition. 

[4]  The  only  other  question  to  be  consid- 
ered Is  whether  the  petitim  was  properly 
dismissed  because  of  the  absence  <3t  proof  as 
to  the  petitioner's  identity.  In  view  of  the 
statement  In  the  answer  of  the  executrix  that 
she  had  been  unable  to  make  the  paytnent  of 
g6  to  the  widow  of  the  testator  tor  the  rea- 
son that  she  had,  and  still  has,  no  knowledge 
as  to  whether  the  pers<Mi  corresponding  to 
that  description  is  living  or  dead.  This  is 
certainly  not  such  a  denial  of  the  existence 
of  the  widow,  or  the  Identity  of  the  peti- 
tioner, as  to  defeat  her  application  under 
the  operation  of  the  rule  that  where  a  case 
Is  heard  on  petltl<Hi  and  answer,  without  any 
evidence  being  offered,  the  allegations  of  the 
answer  are  to  be  taken  as  true.  Long  r. 
Long,  116  Md.  183,  80  Atl.  690 ;  Gallagher  r, 
Martin,  102  Md.  118.  62  AtL  247;  MlcUe  T. 
Cross,  10  Md.  300.  The  formal  averment  in 
the  petition  that  It  was  filed  hy  the  widow 
of  the  testator  could  not  be  said  to  have  been 
contradicted  by  the  simple  statement,  as  an 
explanation  of  the  failure  to  pay  the  |5 
referred  to,  that  the  responttent  was  and  la 
without  knowledge  aa  to  whether  the  widow 
Is  still  living.  If  it  had  been  intended  to 
put  that  fact  in  lasue,  the  answer  should 
have  declined  to  eithw  admit  or  deny  the 
allegatlcm  u  to  the  petltioner*B  zelatlonsblp 
to  Uie  testator  and  should  have  called  tot 
mroof  on  that  subject  When  the  case  is 
remanded,  it  will  be  permissible  and  proper 
for  the  respondents,  if  they  ate  yet  in  doubt 
whether  the  petitioner  la  the  widow  of  the 
decedent,  to  have  the  queatl<m  investigated 
and  determined  upon  evidence  in  Oie  usual 
course  of  procedurew  But  wa  must  hold  that 
the  answer  as  filed  did  not  afford  a  sufllclent 
ground  for  the  dismissal  of  Uie  petition. 

Order  reversed,  with  costs,  and  cause  i» 
manded. 


MURRAY  V.  OONLET  et  aL   (No.  14.) 

(Court  of  Appeals  of  Maryland.  Nov.  11. 1914.) 

Executors  and  Administbatobs  ({  828*)— 
Sales  undeb  Obdeb  of  Coubt— Statutes. 
Under  Code  Pub.  Civ.  I^ws  1912,  art.  98, 
i  201,  providing  that  in  all  cases  in  which  a 
testator  has'directed  the  sale  of  hia  real  estate, 
and  the  executor  refuses  to  act  or  dies  withont 
executing  the  powers  vested  In  him,  the  or- 
phans' court  may  appoint  an  adndnistrator 
with  the  will  annexed  to  execute  the  traats  as 
the  executor  might  do,  the  court  can  order  a 
sale  by  an  administrator  with  the  will  annexed, 
where  the  executor  died  after  the  death  of  the 
testator,  but  before  the  will  waa  admitted  to  pro- 
bate, since  the  power  vested  In  the  executor  at 
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the  dwA  of  tk«  teitBtor;  the  probate  proceed- 
IngB  beins  merely  evidence  of  the  ezeeotor'e  i1|ht 
and  not  the  sonrce  of  that  rifbt. 

[Ed.  Note.— For  other  CMca.  see  Execnton 
and  Administrators,  Gent  Dis.  II  184S-13M; 
Dec.  Dig.  I  328.*] 

Appeal  from  Orphans'  Court,  Washington 
County. 

"To  be  officially  reported." 

Application  by  Mary  E.  Conley  and  an- 
other, as  adminlstratoni  with  the  will  an- 
nexed of  Margaret  J.  WiUiama,  deceased,  for 
confirmation  ot  a  sale  of  land  by  them  to 
Albert  O.  Murray,  nnder  a  power  In  the  will. 
Hurray's  exceptions  were  OTermled  and  the 
■ale  confirmed,  and  he  appeals.  Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTI80N,  TONER, 
and  CONSTABLE,  JJ. 

J.  A.  Mason,  of  Hagerstown,  for  appellant 
Barry  H.  Homrichonse  and  Robert  H.  Mc- 
Cauley,  both  of  Hagerstown,  for  appellees. 

THOMAS,  J.  Margaret  J.  Williams,  of 
Washington  conhty,  Md.,  died  In  January, 
1010,  leaving  a  last  will  and  testament,  which 
was  admitted  to  probate  by  the  orphans'  coart 
of  said  county  on  the  22d  of  July,  1913.  By 
her  said  will  the  testatrix  devised  her  house 
and  lot  In  WUllamsport  Md.,  to  her  brother, 
James  H.  Anderson,  for  life,  and  directed  that 
after  his  death  the  property  should  be  sold  by 
her  executor  therein  named,  M.  Emmltt  Gul- 
len,  and  the  proceeds  divided  among  her 
nephew,  niece,  and  two  daughters  therein 
named,  as  therein  provided. 

M.  Emmltt  Onllen,  the  executor  appointed 
by  the  will,  died  in  January,  1911,  and  the 
will  was  not  admitted  to  probate  unUl  after 
the  expiration  of  the  life  estate  of  James  H. 
Anderson  in  1913,  when  letters  of  administra- 
tion cum  testamento  annexo  were  granted  to 
Mary  E.  Conley  and  John  A.  Conley,  who 
were,  by  an  order  <tf  the  orphans*  court  au- 
thorised and  directed  to  sell  the  property  in 
aectmlance  with  the  provUlona  of  the  will. 
After  the  property  was  sold,  and  the  sale  was 
reported  to  the  orphans'  court,  Albert  O.  Mur- 
ray, the  purchaser,  filed  exceptions  to  the 
sale  on  the  ground  that  the  orphans*  court 
had  no  "jurisdiction  or  power  to  pass  said  or- 
der" authorising  and  directing  a  sale  of  the 
pr^rty.  The  exceptiotts  were  answered  by 
the  administratrix  and  administrator  cum 
testamento  annexo,  and  after  a  hearing  the 
orphans'  court  passed  an  order  overruling  the 
exceptions  and  ratifying  the  sale,  from  which 
order  the  purchaser  has  appealed. 

Section  281  of  article  93  of  the  Code  of 
1912  provides:  . 

"In  all  cases  in  which  a  testator,  by  will,  has 
directed  hia  real  estate  to  be  sold  for  the  payment 
ot  debts,  or  for  any  other  purpose,  and  the  ex- 
ecutor or  executors  therein  named  sball  refuse 
or  dedine  to  act,  or  shall  die  without  execatin| 
the  powers  vested  in  him  or  them,  it  shall  and 
may  be  lawful  for  the  several  orphans'  courts  of 
this  Btat^  upon  petition  <a  any  party  intereefeed. 


to  appoint  an  administrator  de  bonis  non,  with 
the  will  annexed,  or  to  empower  the  administra- 
tor with  the  will  annexed,  previously  appointed, 
to  execute  the  trusts  of  said  will  in  the  sam<^ 
manner  and  to  the  same  extent  as  tlie  exeontor 
or  execators  appointed  by  the  wfLl  could  or 
might  do." 

The  theory  of  the  appellant  is  that,  as  the 
executor  named  In  the  will  died  before  the 
will  was  admitted  to  probate,  he  "never  had 
an  opportunity  to  refuse  or  decline  to  act 
as  executor,"  and  that  the  power  of  sale  Riv- 
en by  the  will  never  vested  In  him ;  his  con- 
tention as  to  the  last  proposition  being  that 
such  a  power  cannot  become  vested  In  an  ex- 
ecutor until  the  will  Is  admitted  to  probate, 
and  he  has  accepted  the  trust  qoaUfled,  and 
received  letters  testamentary. 

This  court  has  repeatedly  held  that  the 
purpose  which  this  section  of  the  Code  was 
designed  to  accomplish  was  to  avoid  the  cost 
and  delay  incident  to  chancery  proceedings, 
and  that  the  Intention  of  the  ILeglsIature  was 
to  confer  upon  the  administrator  de  bonis  noD 
with  the  will  annexed,  or  the  administrator 
with  the  will  annexed,  appointed  by  the  or- 
phans* court,  "all  the  power  and  authority 
to  sell  which  the  original  executor  derived 
from  the  will."  Keplinger  v.  Maccubbiu, 
68  Md.  203 ;  Venable  v.  MercanUle  T.  &  D. 
Ca,  74  Md.  187,  21  AtL  704 ;  Bay  v.  Posner, 
78  Md.  42. 26  Atl.  1084.  With  that  end  In  view, 
the  language  employed  clearly  Indicated  the 
Intention  of  the  Legislature  to  Include  every 
case  in  which  an  executor  refuses  or  declines 
to  act,  or  dies  without  executing  the  power 
given  blm  by  the  wliL  Accordingly  it  was  held 
to  apply  where  one  ot  the  executors  refused 
to  act  aiid  the  other,  after  having  administer- 
ed the  personal  estate,  died  without  having 
executed  the  power  cS  siUe  given  by  the  will 
(Keplinger  t.  Ifaccubbln,  supra),  where  tlie 
will  was  admitted  to  probate  and  the  execu- 
tor declined  to  serve  (Venable  v.  Mercantile  T. 
&  D.  Co..  snpr^t  wtaere  the  executes,  after 
having  received  letters  testamentazy,  wera 
on  their  own  petUlon,  relieved  from  the  ex- 
ecuttnshlp  (Bay  t.  Poaner.  supra),  and  where 
the  eiecutor  appointed  by  the  will  qualified 
but  was  subsequently  removed  because  of 
his  failure  to  give  counter  security ;  the  court 
holding  that  his  refusal  to  give  the  required 
security  was  a  refusal  to  act,  within  the 
meaning  of  the  section  referred  to.  Wright 
V.  Williams,  93  Md.  66,  48  Atl.  397. 

The  provision  of  the  Code  does  not'  limit 
Uie  jurisdiction  of  the  orphans*  court  to  cases 
In  which  the  will  has  been  admitted  to  pro- 
bate, and  the  executor,  after  having  qualified 
and  received  letters  testamentary,  dies  with- 
out having  executed  the  powers  vested  In  him, 
and  the  powers  referred  to  in  the  statute  are 
not  i)owers  acquired  by  virtue  of  the  probate 
and  his  having  qualified  and  received  letters 
testamentary,  but  the  powers  derived  from 
the  vrill,  and,  whenever  these  powers  become 
vested  in  the  executor,  the  orphans*  court  1» 
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glvea  Jarlsdlctloa  npon  his  refasliig  or  de- 
clining to  act  or  dying  without  baring  execut- 
ed them. 

The  probate  of  a  will  ratabllshea  the  fact- 
um of  the  will,  whidi  then  speaks  and  takes 
effect  from  the  time  of  the  death  of  the  tes- 
tator. Buchanan  t.  Turner,  26  Md.  1 ;  Wll- 
coxon  r.  Reese,  63  Md.  542.  M.  Emmitt  Cul- 
len  haring  snrrlved  the  testatrix,  the  powers 
conferred  upon  him  as  executor  fay  the  wUl 
rested  in  him  upon  the  death  of  the  testa- 
trix. 

It  Is  said  in  1  Williams  on  Executors  (10th 
Ed.)  214: 

"The  probate  la,  however,  merely  operative  as 
the  authenticated  evidence,  and  not  as  the  foun- 
dation, of  the  executor's  title,  for  he  derives  all 
bis  interest  from  the  will  itself,  and  the  property 
of  the  deceased  vests  in  him  from  the  moment  of 
"Uie  testator's  death.  Hence  the  probate,  when 
produced,  is  said  to  have  relation  to  the  time  of 
the  testator's  death." 

A  similar  statement  la  found  In  the  note  in 
1  Jarman  on  Wills  (6th  Ed.)  37,  where  it  is 
said: 

"Probate  is,  however,  operative  merely  as  the 
authenticated  evidence,  and  not  at  all  as  the 
foundatitm,  of  the  title  to  the  property  disposed 
of  by  the  will.  The  title  passes  to  toe  devisee 
or  legatee  at  ^e  death  of  the  testator,  and  the 
probate  of  the  will  relates  back  to  that  time." 

In  the  case  of  Woolly  v.  Clark,  5  Bam.  & 
Alderson,  744,  Abbott,  C,  J.,  states  the  rule 
as  follows: 

"There  is  a  manifest  distinction  between  the 
case  of  an  administrator  and  an  executor.  An 
administrator  deriva  his  title  wholly  from  the 
eccIesUstioal  court.  He  has  none  until  letters  of 
administration  are  granted,  and  the  pro|>erty  of 
the  deceased  vesta  In  him  only  from  the  time  of 
the  grant.  An  executor,  on  the  other  band, 
derives  bto  title  from  the  will  itaelf,  and  the 
property  vests  in  him  Cram  the  moment  of  the 
testator's  death." 

This  is  the  principle  generally  recognized 
In  respect  to  the  title  of  an  executor,  and  it 
Is  the  one  firmly  established  in  this  state. 

In  Winchester  t.  Union  Bank,  2  Gill  St  J. 
79,  19  Am.  Dec.  255,  Chief  Judge  Buchanan 
said  that  an  executor^ 

"derives  all  his  interest  from  the  will;  and, 
though  probate  is  necessary  to  the  authentica- 
tion of  his  right,  yet  it  is  the  will  alone  which 
gives  it,  and  the  probate  is  only  the  legitimate 
evidence  of  his  title.  He  may  therefore  sue,  but 
cannot  declare  before  probate,  for  he  cannot 
assert  his  right  in  court,  as  an  executor,  without 
producing  his  letters  testamentary." 

And  in  the  very  recent  ease  of  I>ecker  v. 
Fahrenholtz,  107  Md.  515,  68  Atl.  1048,  72  AU. 
339,  Judge  Pearce,  speaking  for  this  court, 
said: 

"The  general  doctrine  is  that  the  title  and 
rights  of  the  executor  are  created  by  the  will  and 
not  by  the  probate,  which  is  merely  evidence  of 
such  title  and  rights,  and  id  this  respect  the  pro- 
bate relates  back  to  the  death  of  the  testator. 
23  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  136. 
This  is  the  Maryland  law." 

He  then  quotes  the  statement  of  Chief 
Judge  Buchanan,  referred  to  above,  and  adds: 

"The  person  named  as  executor  cannot  be  dis- 
regarded by  the  court  unless  he  is  for  some  rea- 
son disqualified  to  act,  and  the  authority  of  the 


court  is  limited  to  quali^ing  the  execator  anff 
Issuing  letters  testamentary." 

Learned  counsel  for  the  appellant  relies 
upon  the  case  of  Wtlcoxim  t.  Beese,  snpra,  but 
the  ruling  of  the  court  in  that  case  is  in 
tire  accord  with  wliat  we  hare  here  said. 
Thele  the  executor  died  before  flie  testator, 
and  the  court  held  that  the  power  of  ule 
given  by  the  will  never  vested  in  any  one,  be- 
cause, as  a  will  speaks  only  from  the  death  of 
the  testator,  there  "was  in  reality  no  executor 
of  tiie  wiU."  Chief  Judge  Alvey  said,  how- 
ever: 

"Xow,  if  the  person  named  in  the  will  had 
snrvived  the  t^tator,  and  become  clothed  with 
the  power,  and  then  died  witiiout  executing  the 
same,  the  case  would  have  been  quite  different." 

In  the  case  at  bar  the  executor  did  survive 
the  testatrix,  and  was  therefore  clothed  with 
the  power  conferred  by  the  will,  which  speaks 
from  the  date  of  her  death. 

We  think  the  facts  of  this  case  bring  it 
clearly  wltbin  the  provision  of  the  section 
of  the  Code  referred  to,  which  confers  upon 
the  orphans*  court  Jurisdiction  to  direct  a 
sale  of  the  property  of  a  testator,  where  the 
executor  dies  without  having  executed  the 
powers  of  sale  vested  in  bim ;  and  we  must 
therefore  affirm  the  order  from  which  this 
appeal  was  taken. 

Order  affirmed,  with  costs  to  the  appellee. 


HOPKINS  CHEMICAL  CO.  v.  BEAD  DRUG 
«  CHEMICAL  CO.  OF  BAI/TIMOBE 

CITY.    (No.  7.) 

(Court  of  Appeals  of  Maryland.  Nov.  11, 19140 

1.  COBPOBATIONS  ({  613*)— DlSLABAnOir— AD- 

THOBITT  OF  AOENT. 

A  declaration  for  slander  spoken  by  toe 
agent  of  a  corporation  engaged  ia  the  retail 
drug  business  concemtng  the  qualities  of  a 
dentifrice  made  by  plaintiff  need  not  allege  that 
the  defendant  corporation  authorized  or  ratified 
the  utterance  of  the  words. 

[Ed.  Note.—For  other  cases,  see  Corporations, 
Cent.  Dig.  Jl  2017-2027,  2081-2034,  2036- 
2045;  Dec.  Dig.  |  513.*] 

2.  Libel  and  Slandbb  ({  S9*)— DBOLAaAiiOH 
— Speciai.  Da^oe. 

Where  the  alleged  defamatory  words  are 
not  actionable  per  se,  there  can  be  no  recovery, 
unless  special  damage  is  allied. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  H  213,  214;  Dec.  Dig.  < 
89.*] 

3.  I^inBL  AND  SlANOEB  (8  9*)— WOBDS  AC- 
■nONABLS  FEB  SE— DiSPABAOEMENT  OF  TRADE 

OB  Business— QUAUTT  of  Abticles  Sold. 
Defamatory  words  concerning  one's  profes- 
sion, trade,  or  business  are  actionable  per  se, 
but  words  in  disparagement  of  articles  one  man- 
ufactures or  sells  are  not,  unless  they  also  con- 
tain an  imputation  upon  the  manufacturer. 

[Ed.  Note,— For  other  oases,  see  Libel  and 
Slander,  Cent.  Dig.  SS  SO-90;  Dec.  Dig.  |  0.*] 

4.  Libel  and  Slandeb  (§  9*)— Wobds  Ac- 
tionable PEB  BE— DiBPABAOEMENT  OF  TBADE 
OB  UuSINESa— QOAUTY  OF  ARTICLES  SOLD. 

A  statement  that  the  dentifrice  manufac- 
tured by  plaintiff  contained  grit  which  would 
injare  the  gums  and  enamel  does  not  impute  de- 
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Celt  or  mnlpractlce  to  the  mannfactnTer,  and  ia 
not  actionable  per  se. 

lEd.  Note. — For  other  cases,  see  Libel  and 
Slander,  Gent.  Dig.  |S  80-90;  Dec.  Dig.  8  9«] 

S.  Libel  and  Slahdvb  (|  7*)— Words  Ac- 
tionable PEB  SE— Violation  of  Statute. 
The  statement  does  not  charge  the  defend- 
ant with  the  vioiation  of  the  federal  Fare  Food 
and  Drur  Act  June  30,  1006,  c.  SOU.  34  SUt. 
768,  U.  S.  Conip.  St  1^13,  K  8717-^28. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Glent.  Dig.  H «l7-78Tl}ee.  Dig.  f  7.*] 

Appeal  from  Superior  Court  of  Baltimore 
Ctty;  Carroll  T.  Bond,  Judge. 

Action  hy  the  Hopkins  Chemical  Com- 
pany against  the  Bead  Drug  &  Chemical 
Company  of  Baltimore  Cl^.  From  a  ]u3g- 
vaeat  sustaining  a  dinner  to  the  declara- 
tt<m,  the  plaintiff  appeals.  Affirmed. 

Argued  iKfore  BOXD,  G.  3^  and  BRISCOE, 
BUBKB,  THOMAS.  PATTISON,  UBNER, 
and  STOCKBRIDGB.  JJ. 

Clifton  S.  Brown,  of  Baltimore,  for  appel-' 
lant  Albert  J.  Flelschmann.  of  Baltimore, 
for  appellee.  , 

PATTI80N,  J.  The  appeal  in  this  case  Is 
from  the  action  of  the  court  telow  In  sus- 
taining the  demurrer  tg  a  declaration  In 
slander.  The  appellant  In  its  declaration 
alleged: 

That  "it  Is  now,  and  was  on  December  12, 
1913,  the  sole  manufacturer  of  a  tooth  paste 
known  as  the  'A.  C.  Reynolds  Tooth  Paste'; 
that  at  great  expense  the  plaintiff  has  advertised 
the  «aid  tooth  paste  as  the  *A.  C.  Reynolds 
Tooth  Paste,'  and  by  that  name  it  is  now.  and 
was  on  December  12,  1913,  Itnown  and- sold  to 
the  public;  that  the  defendant,  its  agent  or 
agents,  on  or  about  December  12,  1913,  while 
endeavoring  to  make  a  sale  of  another  article 
of  dentifrice  handled  and  sold  by  it  in  its  store 
at  the  southeast  comer  of  Lexington  and  How- 
ard streets.  Baltimore,  Md.,  falsely  and  mali- 
ciously spoke  to  one  Marie  h.  Judge  of  and  con- 
ccniing  the  aforesaid  *A.  C.  Reynolds  Tooth 
Paste'  (which  tooth  paste  is  guaranteed  by  the 
plaintiff  under  the  Pure  Food  and  Drug  Act 
of  June  30,  1006,  serial  No.  3922)  the  following 
defamatory  words:  That  it,'  meaning  the  A.  C. 
Reynolds  tooth  paste,  'was  nothing  else  but  grit, 
was  very  harmful  to  the  gums,  and  also  would 
take  the  enamel  off  your  teeth.'  " 

In  the  second  count  the  defamatory  words, 
as  averred  therein,  are : 

"That  it."  meaning  the  A.  C.  Reynolds  tooth 
paste,  "was  a  cheap  product,  good  only  for  pol- 
ishing the  surface  of  the  teeth,  and  that  it  con- 
tained harmful  ingredients,  principally  grit, 
which  would  scratch  the  enamel  from  the  teeth.*^ 

And  In  the  third  count  the  words  com- 
plained of  are: 

"That  it,"  menning  the  A.  C.  Reynolds  tooth 
paste,  "was  full  of  grit,  and  scratched  the 
enamel  from  the  teeth,  and  Tery  injurious  to  the 
gams." 

For  the  injuries  alleged  to  have  been  suf- 
fered by  the  plaintiff  because  of  the  utter- 
ance of  such  defamatory  words,  the  plaintiff 
claimed  $10,000  damages.  No  special  dam- 
age was  alleged. 

The  objections  urged  by  the  defendant 
against  the  sufficiency  of  the  declaration 
were :   (1)  Tliat  it  is  not  averred  in  the  dec- 


laration that  the  alleged  defamatory  words 
spoken  by  the  agent  were  authorized  by  the 
defendant  corporation,  or  that  such  words 
were  subsequently  ratified  or  approved  by 
it;  and  <2)  that  the  utterances  were  not 
slauderous  per  se,  and  no  special  damage  was 
alleged  in  the  declaration.  We  will  consid- 
er these  questions  In  the  order  in  which  they 
are  presented. 

[1]  In  Consolidated  Ry.  Co.  v.  Pierce,  88 
Md.  495,  43  Atl.  910.  Judge  Boyd,  quotlDg 
from  Evans  v.  Davidson,  68  Md.  246,  36  Am. 
Rep.  400,  said: 

"In  one  sense,  where  there  is  no  express  com- 
mand by  the  master,  all  wrongful  acts  done  by 
the  servant  may  be  said  to  be  beyond  the  scope 
of  the  authority  given ;  but  the  liability  of  the 
master  is  not  determined  upon  any  such  restrict- 
ed interpretation  of  the  authority  and  duty  of 
the  servant.  If  the  servant  be  acting  at  the 
time  in  the  course  of  his  master's  service  and 
for  bis  master's  benefit,  within  the  scope  of  hii 
employment,  then  hit  act,  though  wrongful  or 
negligent,  is  to  be  treated  as  that  of  the  master, 
althoiigh  no  express  command  ot>  privity  of  the 
master  be  shown."  Hypes  v.  Southern  Railroad 
Co.,  S2  S.  C.  315,  64  S.  E.  3i>5.  21  L.  R.  A. 
(N.  8.)  873, 17  Ann.  Cas.  Ol» ;  lawyer  v.  Rail- 
road, 142  N.  G.  7,  54  S.  £.  793,  lU  Am.  St. 
Rep.  710,  9  Ann.  Caa.  440. 

In  the  case  of  Hypes  r.  Soatiiem  Railroad 
Co.,  supra,  the  action  there  was  brought 
against  the  defendant  railroad  company  and 
Its  general  division  superintendent  -to  re- 
cover damages  for  alleged  slanderous  words 
spoken  by  such  agent.  A  demut^er  was  In- 
terposed to  the  declaration;  the  objectlou 
urged  against  It  being,  as  in  this  case,  that 
the  declaration  contained  no  allegation  that 
such  agent  was  expressly  directed  or  au- 
thorized by  the  corporation  to  siteak  the 
words  complained  of.   The  court  there  said: 

"It  is  established  that,  corporations,  aa  well 
as  natural  persons,  are  liable  for  the  willful 
tort  of  an  agent  acting  within  the  general  scope 
of  his  employment  without  previous  express 
authority  or  subsequent  ratification.  The  old 
doctrine  that  a '  corporation  having  no  mind 
cannot  be  liable  for  acts  of  agents  involving 
malice  has  been  completely  exploded  in  modern 
jurisprudence.  While  a  corporation  is  nonper- 
Bonal  in  its  formal  legal  entity,  it  represents 
natural  persons,  and  must  necessarily  perform 
its  duties  through  natural  persons  as  a;:ents; 
h^nce  must  spring  the  corremtive  responsibility 
for  the  acts  of  its  agwts  within  the  aoope  of 
their  employmenL" 

The  learned  court  In  that  cose  affirmed 
the  action  of  the  lower  court  in  overrullhg 
the  demurrer  to  the  declaration,  holding  that 
it  was  unnecessary  to  allege  any  express  di- 
rection or  authority  by  the  corporation  for 
the  utterance  of  the  words  complained  of,  or 
that  the  same  were  subsequently  ratified  by 
such  corporation. 

In  the  case  of  Sawyer  v.  Railroad,  supra, 
likewise  an  action  for  slander,  the  court 
there,  quoting  from  Wood  on  Master  and 
Ser\-ant,  {  279,  said : 

"The  simple  test  is  whether  they  were  acts 
within  the  scope  of  faia  employment ;  not  wheth- 
er they  were  done  while  prosecuting  the  mas- 
ter's business,  but  whether  they  were  done  by 
the  servant  in  furtherance  thereof,  and  were  such 
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as  may  fairiy  be  said  to  have  been  aathorized  by 
him.  By  'authorlzedt'  ia  not  meant  authority 
expressly  conferred,  bnt  whether  the  act  was 
guch  as  was  incident  to  the  performance  of  the 
duties  intrusted  to  him  by  the  master,  even 
thoufrh  in  opposition  to  his  ezpresB  and  positive 
orders." 

This  seems  to  be  the  settled  rale  of  law 
applicable  to  cases  of  this  character  In  this 
and  other  Jnrtsdletloiia. 

As  was  said  by  this  court  In  Consolidated 
By.  Co.  V.  Pierce,  supra: 

"The  qaestlon  whether  the  act  of  the  servant 
complained  of  was  done  in  furtherance  of  the 
master's  business,  within  the  scope  of  tiie  serv- 
ant's employment,  is  generally  one  of  fact  to  be 
determined  by  the  jury.  In  Cleveland  v.  New- 
som,  45  Mich.  62  [7  N.  W.  222],  it  was  held 
that  the  burden  was  on  tbe  defendant  to  show 
that  the  servant  was  not  engaged  in  the  course 
of  hit  employment.  In  Koands  v.  Delaware, 
Lack.  &  West.  R.  R.  Co.,  64  N.  Y.  129  [21  Am. 
Rep.  097],  the  court  said  it  is  ordinarily  a  ques- 
tion to  he  determined  by  tbe  jury.  But,  as  was 
said  in  Ritchie  v.  Waller,  63  Conn.  1&5  [28 
Atl.-  29,  27  L.  R.  A.  161,  38  Am.  St  Rep.  361], 
when  the  servant's  deviation  from  tbe  strict 
course  of  his  employment  or  duty  is  slight  and 
not  unusual,  the  court  may  determine,  as  a  mat- 
ter of  law,  that  he  is  still  executing  the  master's 
bnsinefls,  and  If  tbe  deviation  is  very  marked 
and  unusual,  it  may  determine  the  contrary." 

It  is  clear  to  us,  applying  the  well-settled 
rule  of  law  stated  above,  that  the  declara- 
tion of  the  plaintiff  Is  not  defective  because 
It  falls  to  allege  that  the  words  complained 
of  vere  uttered  by  the  authority  of  the  de- 
fendant cotrporatlon,  or  that  such  utterances 
were  subseQaently  ratified  by  such  corpora- 
tlori. 

[2]  Tbe  second  objection  ui^ed  against  the 
Buffidency  ot  the  declaration  presents  the 
8dle  question  whether  the  defamatory  words 
complained  of  are  actionable  per  se;  that 
iB,  actionable  without  special  damage.  If 
they  are  found  not  to  be  actionable  without 
special  damage,  then  there  can  be  no  re- 
covery, unless  special  damage  is  alleged  arid 
proven.  De  Witt  v.  Scarlett,  113  Md.  51,  77 
Atl.  271;  Pollard  v.  I^on,  91  TJ.  S.  225.  23 
Ij.  Ed.  814 ;  Doollng  v.  Budget  Pub.  Co.,  144 
Mass.  258,  10  N.  E.  809.  59  Am.  Rep.  83; 
Boynton  v.  Shaw  Stocking  Ca.  146  Mass. 
221,  15  N.  E.  607. 

[S]  The  defamatory  words  were  here 
spoken  In  disparagement  of  the  quality  of 
an  article  of  dentifrice  manufactured  by  the 
plaintiff.  By  tbe' law  of  libel  and  slander 
defamatory  language  Is  actionable  without 
special  damage  when  it  contains  an  imputa- 
Uoa  upon  one  in  respect  of  his  office,  profes- 
sion, or  trade.  But  it  is  not  actionable  at 
all  when  it  ia  merely  hi  disparagement  of 
one's  property  or  of  the  quality  of  tbe  arti- 
cles which  be  manufactures  or  sells,  unless 
it  occasions  special  damage.  Tbe  language 
however,  may  not  only  be  spoken  In  dispar- 
agement of  tbe  property,  but  may  also  con- 
tain an  imputation  upon  the  manufacturer 
or  vendor  in  respect  to  his  trade  or  business. 
In  wbidi  event  such  words  will  be  action- 
able per  se. 

It  aeeaa  to  be  a  generally  accepted  rule  of 


law  of  libel  and  slander  that  deftimatory 
language,  when  it  la  used  merely  in  dlspar- 
agement  of  a  person's  property  or  of  tbe 
quality  oi  tbe  article  whidx  he  manufactures 
or  sells,  and  contains  no  Imputation  upon 
him  as  an  individual  or  In  respect  to  bis 
office,  profession,  or  trade,  Is  not  actionable, 
unless  special  damage  can  be  sbowo.  Victor 
Safe  &  Lock  Co.  v.  Derlght,  147  Fed.  211,  77 
O.  C.  A.  487,  8  Ann.  Cam.  809,  and  note  there- 
under ;  Kennedy  Press  Publication  Co.,  41 
Hun  (N.  Y.)  422;  ToMas  T.  Harland,  4 
Wend.  (N.  T.)  637.  It  is  true  that  some  of 
the  cases  seem  to  be  in  conflict  with  tbls 
rule,  but  as  It  was  said  In  Kennedy  t.  Press 
Publication  Co.,  41  Hun  (N.  Y.)  422: 

"The  conflict  Is  more  apparent  than  reaL  A 
libel  on  a  thing  may  constitute  a  libel  on  a  per- 
BOD.  Thus  to  say  of  a  brewer  that  be  adultez^ 
ates  his  beer  would  be  a  libel  upon  him  in  his 
trade,  not  because  of  the  alle^tion  that  tbe 
beer  was  bad,  but  because  the  language  would 
import  deceit  and  malpractice  on  tbe  part  of 
the  brewei:  It  is,  therefore,  at  times  difficult  to 
determine  whether  the  publication  attacks  the 
person  or  merely  tbe  thing,  and  any  apparent 
conflict  in  the  authorities  ariaes  out  of  tliis  dif- 
ficaltjr.  Tbei9  is  no  dispute  as  to  the  principle ; 
the  difference  Is  only  as  to  the  appUcaoon  ox  tbe 
rule." 

In  the  case  of  Doollng  v.  Budget  Pub.  Oo., 
supra,  It  was  said  that  words  relating  mere- 
ly to  the  quality  of  articles  made,  produced, 
furnished,  or  sold  by  a  person,  though  false 
and  malicious,  are  not  actionable  without 
special  damage;  for  example,  the  condem- 
nation of  books,  paintings,  and  other  works  of 
art,  music,  architecture,  and  generally  of 
the  product  of  one's  labor,  skill,  or  genius 
may  be  unsparing,  but  it  Is  not  actionable 
without  the  averment  and  proof  of  special 
damages,  unless  it  goes  further  and  at- 
tacks the  individual. 

[4]  With  this  rule  of  law  before  us  we  are 
to  inquire  whether  the  words  here  spoken 
Impute  to  the  plaintiff  such  misconduct,  de- 
celt,  or  malpractice  in  the  manufacture  or 
disposition  of  its  product  as  to  enable  us  to 
say  that  tbe  words  spoken  are  actionable 
per  se. 

It  is  here  said  of  tbe  article  of  dentifrice 
manufoctured  by  the  plaintiff  that  it  contain- 
ed grit  that  would  take  or  scratch  the  enamel 
from  tbe  teetb  and  other  Ingredients  whi(£ 
were  harmful  or  Injurious  to  the  gums.  This 
language  can  hardly  be  said  to  attack  the 
plaintiff  or  to  Impute  to  It  deceit  or  mal- 
practice in  the  manufacture  of  its  article  of 
dentifrice.  No  reference  Is  made  to  the 
plaintiff  at  all.  Tbe  tooth  paste  may  have 
contained  ingredients  tbe  effect  of  wfalcb, 
when  used  for  cleansing  tbe  teetb,  was  to 
take  the  enamel  therefrom  or  Injure  tbe 
gums.  Bnt  tbls  all  could  be  true^  and  yet 
not  impute  1»  the  plaintllf  any  deceit  or  miQ- 
practice  in  tbe  manufacture  of  tba  arttdfe 
It  may  bave  contained  an  ingredient,  that 
is  c3iaracterlBed  by  tbe  plaintiff  as  grit,  that 
was  Intended  to  have  the  effect  of  polishing 
the  teeth,  and  yet,  either  because  of  Its  quail* 
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tj  or  quantity.  It  mar  i^Ave  had  the  ^ect 
mentioned  In  the  alleged  defamatory  words, 
and,  so  far  as  the  utterances  themaelTes  dis- 
close, such  effects  resulting  from  the  use  of 
the  paste  might  have  been  unknown  to  the 
plaintiff;  It  Is  nowhere  charged  with  the 
knowledge  of  these  conditions.  To  hold  that 
these  words  contain  an  Imputation  against 
the  plaintiff  In  respect  of  Its  trade  or  busi- 
ness, 80  as  to  render  them  actionable  per  ee^ 
or  actionable  vithoot  special  damage,  would 
be  giving  an  unwarranted  meaning  to  anch 
utterance. 

[i]  Our  attention  baa  been  ctUed  by  Oie 
plaintlfC  to  tbe  case  of  Blumbardt  t.  Kohr, 
decided  by  tUa  court  and  reported  In  70  Md. 
828,  17  AfL  266.  Tbls  case  differs  widely 
from  the  case  before  us.  lo  that  case  tbe 
defamatory  words  charged  the  plalntlfl  with 
buying  and  slaughtering  diseased  cattle  and 
Belling  their  meat  to  bis  customers— an  of- 
fense punishable  under  tbe  common  law.  It 
Is  true  the  court  did  not  rest  its  dedrion  in 
tbe  case  entlrtiy  upon  that  ground ;  it  also 
held  that  the  defamatory  words  charged  him 
Willi  misconduct  that  was  calculated  to  In- 
jure bis  business.  It  cannot,  we  tbink.  be 
gathered  from  the  facts  alleged  in  the  Aetia.- 
ration  tbat  the  defamatory  words  chaise 
the  plaintiff  with  any  violation  of  the  feder- 
al statute  known  as  the  Pure  Food  and  Drug 
I«w  (chapter  8015  of  fba  Acta  of  100^  for 
whi^  an  action  would  lie  wtthont  special 
damage,  as  oontraded  fOr  by  the  plaintiff. 

We  find  no  error  in  tbe  ruling  of  the  court 
bdow  in  austalniiv  the  demurrer  to  the 
declaratlrai. 

Tbe  judgment  will  ttierefore  be  affirmed. 

Jnd^nent  afflrnwd,  with  eoets  to  appellee. 


BRITT  T.  MAINE  CENT.  R.  CO. 

(Supreme  Judicial  Court  of  Maioe.    D«c  5, 
1914.) 

RAILBOADB  (I  482*)— FlK^S— EVXDBNCB. 

Testinumy  oosslstlng  merely  <rf  a  deduction 
of  a  witness  that  fires  sued  for  were  set  b7  a 

passing  engine,  because  a  train  was  due  to  pass 
about  the  time  they  started,  and  that  other  fires 
were  seen  after  engines  passed,  how  lone  after, 
or  that  the  engines  were  emitting  sparks,  not 
being  shown,  ia  insafficient,  so  that  a  vndict 
for  plaintiff  Is  on  conjecture  op  guesswork,  in- 
stead of  proof. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1780-1782,  1734-1736;  Dec.  Dig. 
1  482.»r  " 

On  Motion  from  Supreme  Judicial  Court, 
Cumberland  County,  at  Law. 

Action  by  Mary  A.  Britt  against  the  Maine 
Central  Railroad  Company.  Verdict  for 
plaintiff,  which  defendant  moves  to  have  set 
aside.  Motion  granted,  and  new  trial  or- 
dered. 

Argued  before  SATAOE,  C.  J.,  and  COVtr 
NISH,  BIRD.  HALEY,  HANSON,  and  PHIL- 

BROOK,  JJ. 


was. 


Connellan  &  Connellan,  of  Portland,  for 
plaintiff.  Symonds.  Snow,  Cook  ft  Hutchin- 
son, of  Portland,  for  defendant 

PHILBBOOE,  J.  This  case  comes  before 
us  on  motion  by  defojdant  to  have  the  plain- 
tiff's verdict  set  aside  on  the  customary 
grounds  that  the  same  Is  against  law,  evi- 
dence, and  the  weight  of  evidence.  The  plain- 
tiff charges  loss  of  property  on  account  of 
three  separate  fires  set  by  locomotives  of  tbe 
defendant  on  August  fitfa,  August  11th,  and 
Angnat  22d  In  the  year  1V18. 

In  support  of  her  contention  that  the  fires 
were  sterted  by  defendant's  locomoUves,  she 
introduces  the  testimony  of  her  husband,  who 
says: 

"Q.  Do  yoo  know  whether  .o;  not,  just  previ- 
ous to  nnj  of  tlieae  three  fires;  an;  Maine  Cen- 
tral engines  passed  up  or  down  that  road,  wheth- 
er freight  or  passenger? 

"A.  Yes:  I  know  there 

"Q.  Which  fire? 

"A.  When  it  set  the  hemlocks  afira  the  train 
went 

"Q.  That  was  fire  No.  1? 

"A.  Yes,  sir. 

"Q.  A  train  went  by? 

"A.  About  half  past  11  one  goes  by  towards 
Portland;  one  meets  it  right  there  that  goes 
toward  Gray, 

"Q.  On  fire  No.  2,  do  you  know  whether  any 
engine  passed  just  prevuiaa  to  yoor  seeing  the 
fire? 

"A.  I  couldn't  say  po^tive ;  no,  air ;  because 
that  is  Sunday. 

"Q.  On  fire  No.  3,  do  you  know  whether  fir 
not  there  was  any  engines  passed  back  and 
forth? 

"A.  I  know  there  was  a  train  goes  by  the 
same  timfe,  about  half  past  11,  somewhere 
around  tbat;  about  half  past  11." 

As  to  fire  No.  2,  occurring  on  Sunday,  Mr. 
Britt  says: 

"Q.  On  thia  particular  Sunday,  just  previ- 
ous, or  within  a  few  houn  previous,  to  discov- 
ering this  fire,  whether  or  not  any  trains  had 

passed  by? 

"A.  I  conldn't  jost  tell. 

"Q.  Freight  or  passenger? 

"A.  I  tbink  there  was,  yes.  but  I  couldn't  tell 
what  time. 

*•*••• 

"Q.  Do  you  know  whether  or  not,  on  this  par- 
ticular Sunday,  just  previous  to  the  fire,  any 
engine  had  passed  by  on  the  railroad  front- 
ing your  field? 

''A.  I  couldn't  say  i>ositive  there  was:  no, 
sir." 

The  moat  favorable  construction  to  be  put 
upon  this  testimony  is  the  deduction  of  the 
witness  that  fires  1  and  3  were  set  by  a  pass- 
ing eoRiiie,  because  a  train  was  due  to  pass 
about  the  time  when  the  fires  started.  Trains 
may  be  late  or  be  canceled.  Tbe  witness  as- 
sumes tbat  trains  were  mn  on  schedule  time 
and  from  that  assumption  makes  his  deduc- 
tion. As  to  fire  Na  2  he  la  not  even  so  posi- 
tive as  be  is  when  testifying  to  fires  1  and  ^ 

Mr.  Sawyer,  a  former  employ^  of  tbe  de- 
fendant, testified  that  on  a  Sunday  his  at- 
tention was  called  to  a  fire  by  a  fire  ticket 
tbrown  from  a  panAng  engine;  but  it  la  evi- 
dent that  such  fire  could  not  have  been  set 
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bj  the  engine  from  wblch  the  ticket  was 
thrown,  for,  if  so,  the  lire  would  bare  started 
after  the  ^glne  passed,  and  would  not  have 
been  burning  so  as  to  attract  the  attention 
of  the  engineer.  He  also  testifies  that  when 
be  was  at  fire  No.  8  a  train  passed,  and  that 
after  It  passed  he  saw  a  fire  "right  over  In 
the  pasture  on  the  opposite  side  of  the  track 
from  the  pine  growth."  This  latter  fire  Is 
not  one  for  which  the  plalntlfF  Is  seeking 
damages  in  this  suit,  but  the  testimony  was 
admissible  as  tending  to  show  the  inherent 
capacity  of  locomotive  engines  for  communi- 
cating fires.  He  also  testified  that  before  the 
fire  in  the  pines,  fire  No.  3,  one  engine  had 
passed  In  the  forenoon;  but  there  is  no  tes- 
timony to  show  proximity  of  time  between 
the  passing  of  that  engine  and  the  occur- 
rence of  the  fire  in  the  pines.  This  is  all  the 
testimony  tending  to  show  that  the  flres  com- 
plained of  were  set  by  passing  engines  of  the 
defendant.  There  is  no  testimony  to  show 
tbat  any  of  these  engines,  at  whatever  time 
they  did  pass,  were  emitting  sparks,  or  tbat 
the  fires  were  dlsoovered  shortly  after  any 
engines  passed. 

We  feel  that,  with  sucb  Insnffldent  evi- 
dence, the  Jury  must  have  reached  a  verdict 
by  conjecture.  Instead  of  proof,  or  that  they 
substituted  guesswork  for  proof.  Russell  v. 
M.  C.  B.  R.  Co.,  100  Me.  106,  61  Atl.  899; 
McTaggart  v.  M.  0.  R.  B.  Co.,  100  He.  228, 
60  Atl.  1027. 

Mottou  sustained. 

New  trial  ordered. 


WILLIAMS  T.  NOTES  ft  NUTTEB  UFO. 
GO. 

(Supreme  Judicial  Court  of  Maine.   Dec.  fi, 
19140 

1.  Chattel  Uobtoagu  (|  72*)— Vauditt— 

DUBBSS. 

Where  the  mortgagee,  after  two  demands 
for  payment  of  a  running  account,  told  the  debt- 
or that  he  was  prepared  to  cltae  him  up  unleBS 
he  signed  a  mortgage,  whereupon  the  debtor 
elected  to  do  so,  the  mortgage  was  not  invalid 
aa  having  been  executed  under  duress. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  K  142, 148;  Dec  Dig.  i  72.*] 

2.  Chattel  MoBTGAau  (|  75*)  —  Dubebs  — 

Waives. 

Where  the  mortgagor  for  about  three  years 
thereafter  carried  on  his  business  with  the  mort- 
gage on  bis  stock,  he  thereby  waived  any  rijcht 
to  set  ap  fraud  or  duress  in  the  execution  of 

the  mortgage, 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  146;  Dec.  Dig.  |  76.*] 

8.  Chattel  Mobtoaoes  (S  18*}— Yalxsitt— 

Afteb-Acquibed  Pbofebty. 

A  chattel  mortgage  of  after-acquired  prou- 
erty  Is  valid. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  61-66;  Dee.  Dig.  |  ia«] 

4.  Chattel  Moetgages  (5  18*)  — Vauditt — 
Mobtoaqee's  Authobitt  to  Sell. 

As  between  the  parties,  a  mortgage  upon 
goods  which  aathorues  the  mortgagor  to  sell 


them,  and  with  the  proceeds  of  such  sale  to  par- 
chase  other  goods  to  take  their  place,  is  valid, 
though  someUiing  more  than  the  actual  acquisi- 
tion of  the  new  property  is  necessary,  where  the 
rights  of  third  parties  intervene,  and  such  mort- 
gage must  contain  ant  words  to  designate  the 
power  to  sell  from  the  mortgsged  stock,  and  the 
application  of  the  proceeds  of  such  sale  to  the 
purchase  of  new  articles  of  like  kind  to  be  sub- 
stituted for  those  sold,  so  that  the  legal  title  to 
them  may  be  said  to  pass  to  the  mortgagee  as 
effectually  as  if  be  had  himself  made  the  sale 
with  the  assent  of  the  mortgagor  and  had  him- 
self replaced  the  goods;  and,  where  such  oower 
is  Ine&ectual,  the  mortgagee  must  be  In  actual 
possession  of  the  mortgaged  property  to  defeat 
the  claims  of  other  creditors. 

[Ed.  Notfc— For  other  eases,  see  Chattel  Mort- 
gages, C!ent  Dig.  H  91-Wibeo.  Dig.  1 18.*] 

6.  Chattel  Mobtoaoes  (I  124*)— Gonotbuo- 

TioN— Intent. 

The  intention  of  the  parties  as  gathered 
from  the  langut^e  of  all  parts  of  the  agree- 
meut,  considered  in  relation  to  each  other,  and 
interpreted  with  reference  to  the  situation  of 
the  parties,  and  their  object  always  prevails, 
unless  some  establLshed  principle  of  law  or 
sound  public  policy  would  thereby  be  violated; 
and  hence  under  a  chattel  mortgage  providing 
that  the  mortgagor  might  sell  in  the  ordinary 
course  of  business,  replacing  the  stock  with  new 
stock  and  keeping  it  to  its  present  value,  and 
that  it  covered  aU  after«cquired  property  add- 
ed to  the  business  In  any  manner  or  during  the 
existence  of  the  mortgage,  the  mortgagee  did 
not  rely  or  intend  to  rely  upon  the  agreement  to 
sell  from  the  stock  and  replace  it  with  new 
stock,  and,  in  view  of  what  interested  third 
parties  might  ascertain  from  Inspection  of  the 
mortgage,  he  could  take  only  such  goods  as  he 
showed  title  to,  which  were  in  existence  at  the 
date  of  the  mortgage  or  substituted  for  articles 
sold  by  purchase  from  the  proceeds,  as  to  hold 
otherwise  woald  be  a  violation  of  an  estaUished 
principle  of  law  and  sound  public  policy. 

TEd.  Note.— For  other  cases,  see  Chattel  Mort- 
kOsb.  Cent  Dig.  »  208.  209;  Dec  Dig.  S  124.*] 

6.  Bankbuvtot  (|  152*)— Tetlb  at  Tbubteb- 

Relation. 

The  trustee's  title  to  the  bankrupt's  estate 
relates  bach  to  the  date  of  the  adjudicatioa. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  J  194;  Dee.  Dig.  i  152.*] 

7.  Bamkbuptct  (I  IKS*)— Title  or  Tansna 
— Bquities. 

A  trustee  in  bankruptcy  takes  the  proper- 
ty of  the  estate  subject  to  all  equities,  liens, 
and  incumbrances  ezisdng  against  it  In  the 
hands  of  the  bankrupt 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
D^  Dig.  i  m*] 

8.  BAHKBUPTOT  (I  151*)- CONTBOL  AMD  CTO- 
TODT  or  PbOPEBTT — JUBISDICTION. 

Where  a  trustee  in  bankrnpfa?  has  takm 
possession,  the  propoty  is  in  ttie  custody  of  the 
law  and  cannot  be  removed  tiierefrom  by  any 
private  person  or  by  any  process  out  of  any 
court,  except  one  having  a  supervisory  control 
or  superior  jurisdiction  in  the  premises. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  8  193;  Dec.  Dig.  S  151.*] 

9.  Bankbtjptot  (8  151*)— Goods  Taexn  fbok 
Tbusteb  in  Bankbuftoe  —  Liability  or 
Mobtoaoee. 

A  mortgagee  of  a  stodt  of  goods  not  ex- 
ceeding $500  in  value,  on  condition  that  the 
mortgagor  should  keep  the  stock  to  such  value, 
who  took  from  the  mortgagor's  trustee  in  bank- 
ruptcy goods  valued  at  more  than  $1.000  and 
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disposed  of  them,  was  liable  to  account  to  the 
trnstea  for  the  excess  in  his  hands  over  9500. 

[Bd.  Note.— For  other  cases,  see  Bankmptcr. 
Cent  Dig.  f  103:  Dec.  Difr.  I  151.*] 

10.  BAHKBCTPTCT  (I  8<^*)— AOTIOW  AOAinffT 

Tbusteb  —  Pbksumftion  and  Bubder  or 
Psoor. 

In  sach  case  the  mortgasee.  whose  risbt.  If 
any,  to  foHow  the  property  was  snspeaded  by 
the  appointment  of  the  trustee  in  bankmptcy, 
against  whom  he  bad  no  right  of  possession, 
had  the  burden  of  sbowing  title  to  the  goods 
claimed  by  him  under  the  mortgage  (that  is, 
those  in  existence  at  the  mortgage  and  those,  if 
any,  substituted  for  articles  sold  by  purchase 
from  the  proceeds):  and  where  the  mortgagee's 
buatness  during  the  intervening  three  years 
amounted  to  about  $5,000  a  year,  and  moch  of 
his  stock  was  purchased  on  credit  from  others 
than  the  mortgagee,  and  some  was  paid  for  in 
cash,  and  where  one-third  of  the  stock  on  hand 
upon  his  bankruptcy  was  received  from  defend- 
ant and  two-tbirds  from  other  eoorces.  there 
was  a  necessary  inference  that  no  part  of  the 
original  stock  was  left  at  tiie  date  W  the  mort- 
gagor's bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  SI  458-462;  Dec  Dig.  {  803.*] 

Beport  from  Supreme  Jndlclal  Court,  Pis- 
cataqnls  County,  at  Law. 

Action  by  John  8.  WQUanu,  tmstee  In 
bankniptcy  of  Alton  O.  Crockett,  agidnat  tbe 
Noyes  &  Nutter  Manuftictarlnff  Company. 
Beiwrted  tax  determination  of  the  rights  of 
parttes.  Judgment  for  plalnUff. 

Argued  before  SATAOE.  C  and  COR> 
NIBH,  BIRD,  HALET.  HANSON,  and  PHIL- 
BROOE,  JJ. 

J.  S.  WUliams,  of  Guilford,  for  plalnUff. 
C.  W.  Hayes,  <^  Fozcroft,  for  defendant 

HANSON,  J.  Action  of  trover  brought  by 
the  plaintiff,  as  trustee  in  bankruptcy  of  the 
estate  of  Alton  G.  Crockett,  reported  to  this 
court  for  determination  of  the  rights  of  the 
parties. 

On  September  10,  1910,  Alton  O.  Crockett 
mortgaged  his  stock  of  goods,  fixtures,  and 
accounts  to  the  defendant  to  secure  an  In- 
debtedness of  $769.18.  The  ralue  of  tbe 
mortgaged  property  was  then  about  $500. 
The  mortgage  contained  the  following  pro- 
vision as  to  after-acquired  merchandise: 

"It  is  understood  that  the  said  Crockett  is  to 
have  the  right  to  sell  at  retail  in  the  ordiuary 
course  of  business  from  said  stock,  replacing  the 
same  with  new  stock  and  additions  from  time 
■to  time,  keeping  tbe  stock  to  its  present  value 
and  insured  for  the  benefit  of  the  said  mort- 
gagee; and  the  said  Crockett  hereby  sells  and 
conveys  to  tbe  said  Noyes  ft  Nutter  iltg.  Co. 
all  and  singular  all  additions  to  merchandise, 
metals  and  stock,  or  accounts  hereafter  due  for 
labor  or  material;  and  the  same  to  be  the  prop- 
erty of  the  said  Noyes  &  Nutter  Mfg.  Co.,  their 
successors  or  aasigiu.  It  being  distinctly  un- 
derstood that  this  mortgage  and  conveyance 
covers  all  after-acquired  property,  added  to  said 
business  in  any  manner  after  the  date  of  this 
mortage  or  during  the  existence  of  said  mort- 
gage* to  Noyes  &  Nutter  Mfg.  Co.  To  have  and 
to  hold  all  and  singular  the  said  goods  and  chat- 
tels, property  rigbte  and  interests  to  the  said 
Noyes  &  Nntter  Co.,  their  luccessors  and 
assigns." 


The  parties  continued  thMr  bnalness  rela- 
tions nnUl  July  7,  1913,  when  Mr.  Crockett 
was  adjudicated  a  bankrupt  Fe  then  owed 
the  defendant  $1,229.60.  The  pl^iaciff  was  ap- 
pointed trustee,  qualified  as  such  officer,  and 
thereupon  took  possession  of  the  merchan- 
dise in  question.  Tbe  Inventory  filed  amount- 
ed to  $021.28,  whldi  was  later  Increased  by 
sales  from  the  stock  not  reported,  aggregat- 
ing $82.34,  making  $1,003.02  as  the  value  of 
the  bankrupt  estate.  The  mortgage  was  not 
foreclosed,  and  the  bankrupt  was  In  posses- 
sion of  tbe  property  at  the  date  of  adjudica- 
tion, and  delivered  the  same  to  the  trustee. 

The  defendant,  by  its  attorney,  made  de- 
mand upon  the  trustee  for  tiie  goods,  and, 
upon  refusal,  took  the  same  forcibly  from 
the  plaintur,  and  sold  them. 

Among  the  admissions  and  agreements 
made  by  counsel,  two  only  are  material : 

(1)  **That,  in  case  Judgment  shall  be  rendered 
for  the  plaintiff,  tbe  damages  shall  be  for  the  sum 
for  which  the  defendant  sold  the  goods,  to  wit 
$460.64." 

(2)  "While  the  mortgage  never  has  been  fore- 
doaed,  the  plaintiff  waives  that  omission." 

The  plalntUI  contends  ttiat:  (1)  '^e 
mortgage  Is  void  because  It  was  executed  un- 
der duress."  (2)  "The  terms  of  the  mort- 
gage are  not  suflldent  to  hold  tiie  pn^wrty 
acquired  sabsequent  to  the  execution  of  the 
mortgage;  the  trustee  having  taken  posses- 
sion thereof  before  the  mortgagee,  and  Mr. 
Crockett  having  been  adjudicated  bankrupt." 
&)  Tbe  trustee's  title  is  superior  to  that  <^ 
the  mortgagee,  and  the  property  passes  to 
him  for  the  benefit  of  the  creditors  of  the 
bankrupt  estate. 

The  defendant  contends:  (1)  That  there 
was  no  duress.  (2)  That  while  this  mort- 
gage does  not  say  In  terms  that  new  goods 
shall  be  bought  with  tbe  proceeds  from  the 
sale  of  old.  It  is  the  ifiain  intent  of  tbe  par- 
ties and  the  pecessary  construction,  because 
It  says  that  Crockett  had  the  right  to  sell 
from  the  stock,  replacing  the  ;iame  with  new 
stock;  keeping  the  stock  up  to  its  present 
value,  and  cites  Bell  v.  Jordan,  102  Me.  67, 
65  Atl.  759,  and  Union  Water  Power  Co.  v. 
Lewiston,  95  Me.  171,  49  Atl.  878,  as  support- 
ing its  contention  "that  In  the  construction 
of  contracts,  there  is  one  fundamental  rule  or 
consideration,  which  is  paramount  to.  all  oth- 
ers, and  that  is  that  tbe  Intention  of  the  par- 
ties, as  gathered  from  the  language  of  all 
parts  of  the  agreement  considered  in  rela- 
tion to  each  other,  and  Interpreted  with  ref- 
erence to  the  situation  of  the  parties,  and 
the  manifest  object  which  they  bad  in  view, 
must  always  be  allowed  to  prevail,  unless 
some  established  principle  of  law  or  sound 
public  policy  would  thereby  be  violated ;" 
and  further  that  "It  Is  the  manifest  object 
of  tbe  parties  In  making  this  mortgage  that 
the  stock  of  goods  should  be  kept  up  to  Its 
present  value,  and  the  only  possible  way  to 
do  It  lawfully  and  properly  would  be  to  use 
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the  proceeds  of  the  hale  for  that  purpose;" 
and  that  the  mortgage  under  consideratloD 
"does  not  differ  from  the  ordinary  mortgage 
of  this  lilnd  where  authority  to  sell  la  given 
to  the  mortgagor,  and  he  covenants  to  use 
the  proceeds  thereof  to  purchase  new  goods 
of  like  kind,  and  to  keep  the  stock  up  to  a 
given  value."  (3)  That  the  title  to  the  goods 
was  in  the  defendant,  who  had  lawful  right 
to  possession  of  the  same,  as  between  the  par- 
ties, and  as  against  any  third  party  who  has 
not  acquired  superior  equities  by  attachment 
or  otherwise  and  the  taking  of  possession.  In 
effect  defendant  claims  that  the  plaintiff,  as 
trustee,  acquired  no  right  to  possession  of 
the  goods,  and  that  the  burden-  of  proving 
the  kind,  quality,  and  amount  of  goods  In 
stock,  and  whether  old  or  acquired  after 
the  date  of  the  mortgage,  is  upon  the  plain- 
tiff; that  failing  to  do  this,  and  for  the  fur- 
ther reason  that  the  old  and  new  goods  were 
Intermingled  In  suc]^  manner  as  to  render  di- 
vision Impossible,  the  plaintiff  cannot  re- 
cover. 

[1,2]  The  plalntUTB  first  contention  la  not 
supported  by  the  evidence,  ^e  record  dis- 
closes an  attempt  on  the  part  of  the  defend- 
ant's agent  to  get  security  for  &  running 
account  Two  demands  tor  payment,  at 
least,  had  been  made  by  the  deftedant.  The 
direct  testimony  on  this  point  follows: 

"Q.  And  what  did  Mr.  Nutter  tell  you  in  re- 
gard to  signing  this  morts^e?  A.  He  was 
preiinred  to  close  me  op  unless  I  did  sign  the 
mortgage." 

The  cross-examination  brings  out  general 
statements  of  "threats,"  but  the  words  used 
appear  to  have  been  the  same  in  substance  as 
given  in  direct  examination.  We  are  unable 
to  find  that  there  was  duress.  The  defend* 
ant  went  about  the  business  in  the  usual 
way,  employing  language  expressing  his  in- 
tention to  sue  and  attach  If  security  was  not 
given.  The  bankrupt  elected  to  make  a 
mortgage,  and  for  about  three  years  there- 
after carried  on  his  business  with  the  mort- 
gage on  his  stock.  The  time  involved  nega- 
tives the  claim  of  fraud  or  duress,  and  serves 
as  a  waiver  of  any  right  to  now  set  up  ei- 
ther claim. 

The  rights  of  all  the  parties,  therefore,  de- 
pend upon  the  language  used  in  the  mortgage 
in  reference  to  after-acquired  property  and 
the  acts  of  the  parties  as  disposed  by  the 
record. 

[3, 4]  While  at  common  law  a  mortgage  of 
chattels  not  then  In  existence  was  invalid 
(Abbott  V.  Goodwin,  20  Me.  408;  Head  v, 
(Soodwin,  37  Mc.  181;  Morrill  v.  Noyes,  56  Me. 
4ffS,  90  Am.  Dec.  486),  It  has  now  become  a 
i^ttlod  principle  in  this  state  that  a  person 
may  mortgairc  after-acquired  property  (Ab- 
bott T,  Goodwin,  supra,  and  cases  cited); 
and,  as  between  the  parties,  a  mortgage  upon 
goods,  which  authorizes  the  mortgagor  to  sell 
them,  and  with  the  proceeds  of  such  sale  to 
purchase  other  goods  to  take  their  place,  will 
be  upheld  (Allen  t.  Qoodnow,  71  Me.  420; 


Deerlng  v.  Cobb,  74  Me.  332,  334,  43  Am.  Rep. 
5t)6).  Something  more  than  the  authority 
given  in  the  mortgage  under  consideration,  (xe 
the  actual  acquiring  of  the  new  property,  Is 
necessary,  where  the  rights  of  third  parties 
Intervene,  as  In  the  case  at  bar.  Where  the 
power  songht  to  be  created  is  Ine^ectual,  the 
mortgagee  must  be  in  actual  possession  of  the 
property  mortgaged.  U  he  would  defeat  the 
claims  of  other  cr^Itors.  Such  mortgage,  to 
have  the  effect  contended  for  by  the  defend- 
ant, must  contain  apt  woida  to  deelgnate  the 
power  to  sell  from  the  stock  so  mortgagefl, 
and  the  farther  stLpulatlon  that  the  proceeds 
of  audi  sale  shall  be  applied  to  the  purchase 
of  new  articles  of  like  kind  to  those  soldr  the 
chattels  so  purchased  to  become  substituted 
for  those  sold  at  the  Instance  and  under  the 
authority  of  the  mortgagee,  ho  that  the  legal 
title  to  them  may  be  said  to  pass  to  the 
mortgagee  as  effectually  as  if  he  had  himself 
made  the  sale,  by  assent  of  the  mortgagor, 
and  with  his  own  hand  replenished  the  res. 
The  mortgagor,  by  so  doing,  simply  executes 
a  power,  perfonns  a  trust  created  by  the 
mortgage,  and  thereby  neither  depletes  the 
security  nor  defrauds  his  other  creditors. 
Abbott  V.  Goodwin,  20  Me.  408;  Sawyer  v. 
Long,  86  Me.  541,  30  AU.  HL 

[B]  It  is  not  contended  that  the  mortgage 
meets  the  requirements  of  the  decided  cases 
upon  this  element  of  the  case  at  bar,  but 
counsel  ui^^  that  the  mortgage  should  be  so 
construed,  as  that  Is  the  plain  intent  of  the 
parties  and  necessary  construction,  because 
it  says  that  Crockett  had  the  right  to  sell 
from  the  stock,  replacing  the  same  with  new 
stock,  keeping  the  stock  up  to  Its  present  val- 
ue, and  relies  upon  the  doctrine  of  Bell  v. 
Jordan,  1(»2  Me.  67,  66  Atl.  758,  and  Union 
Water  Power  Co.  t.  Lewistm,  95  Me.  171,  49 
Atl.  818,  supra.  The  role  of  construction  em- 
phasized in  fhe  cases  dted  that  the  Intention 
of  the  parties,  as  gathered  from  the  language 
of  all  parts  of  the  agreement,  considered  in 
relation  to  each  other,  and  interpreted  with 
reference  to  the  situation  of  the  parties,  and 
the  manifest  object  they  had  in  view,  must 
always  be  allowed  to  prevail,  unless  some  es- 
tablished principle  of  law,  or  sound  public 
policy,  would  thereby  be  violated,  is  peculiar- 
ly applicable  In  the  case  at  bar. 

As  bearing  upon  the  intention  of  the  par* 
ties,  a  reading  of  the  last  clause  of  the  stip- 
ulation under  consideration  demonstrates 
that  the  defendant  did  not  rely  or  Intend  to 
rely  upon  the  agreement  to  "sell  from  the 
stock,  replacing  the  same  with  new  stock," 
but  went  far  beyond  the  purport  of  such  stip- 
ulation even,  and  caused  his  mortgage  to  In- 
clude these  words: 

"It  being  distinctly  understood  that  this  mort- 
gage and  conveyance  covers  all  after-acquired 
property,  added  to  said  busineaa  in  any  manner 
after  the  date  of  this  mortgage,  or  durioii  the 
existence  of  said  mortgage  to  Koyes  &  Mutte* 
Mfg.  Co.,  their  successors  and  assigns," 
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In  view  of  the  many  decisions  of  this  court 
sastalnlng  a  mortgage  of  after-acquired  prop- 
erty when  such  mortgage  Is  properly  drawn, 
when  the  rights  of  the  parties,  and  particu- 
larly the  rights  of  Interested  third  parties, 
may  be  definitely  known  from  inspection  of 
the  mortgage,  or  a  record  thereof,  we  hold 
that  the  defendant.  In  any  event,  could  take 
under  his  mortgage  only  such  goods  or  fix- 
tares  as  be  has  shown  title  to,  which  were  in 
existence  at  the  date  of  the  mortgage,  and 
those  substituted  for  articles  sold  by  pur- 
chase from  the  proceeds  of  sales  from  soch 
mortgaged  stock.  To  bold  otherwlae  would 
be  "a  violation  of  an  established  principle  ot 
law  and  sound  public  policy."  Sawyer  V. 
Long,  supra;  Allen  t.  Ooodnow,  Tl  Me.  420; 
Dcerlng  T.  Cobb,  74  Me.  332,  43  Am.  Rep. 
506;  WUlianuon  t.  Nealey,  81  Me.  447,  17 
Atl.  404;  Dexter  v.  Ourtls,  91  Me.  SOB  40  Atl. 
549,  64  Am.  St  Sep.  266. 

The  trustee  in  bankruptcy  had  taken  pos- 
session of  the  bankrupt's  stock  from  the 
bankrupt  The  defendant  dispossessed  the 
trustee.   Had  he  that  light? 

[6-8]  Where  once  the  trustee  is  appointed, 
Us  title  to  the  bankrupt's  estate  relates  back 
to  the  date  of  the  adjudication.  5  Cyc.  342. 
A  trustee  takes  the  property  of  the  estate 
subject  to  all  equities,  liens,  and  incum- 
brances existing  against  it  In  the  hands  of 
the  bankrupt.  The  plaintiff  having  taken 
possession,  the  property  was  then  In  the  cus- 
tody of  the  law,  and  could  not  be  removed 
from  that  custody  by  any  private  person  or 
by  any  process  Issuing  out  of  this  court.  In 
Crosby  V.  Spear,  98  Me.  542,  57  Atl.  881,  09 
Am.  St.  Rep.  424,  two  actions  of  replevin  to 
recover  possession  of  certain  store  fixtures 
which  were  In  a  baukmpt's  possession  at  the 
time  of  his  adjudication  In  bankruptcy.  It 
was  held  that  when  a  court,  state  or  federal, 
has  once  taken  Into  Its  possession  a  specific 
thing,  no  court,  except  one  having  a  super- 
visory control  or  superior  Jurisdiction  In  the 
premises,  has  a  right  to  Interfere  with  or 
change  that  possession.  Jones  on  Mortgages 
(6th  Ed.)  1231,  1232;  Carney  v.  Averlll,  110 
Me.  172,  85  AU.  494.  See  Chase  v.  Denny,  130 
Mass.  566;  CoveU  v.  Heyman,  lU  U.  S.  176, 
4  Sup.  Ct  355,  28  U  Ed.  390;  White  t. 
Schloerb,  178  U.  S.  642,  20  Sop.  Ct.  1007,  44 
L.  Ed.  1183. 

[I]  Tbe  case  shows  that  the  defendant's 
Interest  in  the  stock  could  not  exceed  $500, 
one  of  the  conditions  being  that  the  mortga- 
gor shall  keep  the  stock  to  its  present  value, 
and  the  value  of  the  stock  when  mortgaged 
did  not  exceed  $500.  He  took  from  the  plaln- 
dtr  goods  of  the  value  of  $1,003.62,  and  dis- 


posed of  tbem.  Aside  from  the  questicHi  of 
amount  of  the  original  stock  remaining  and 
goods  replaced,  the  defendant  must  account 
t6  the  trustee  for  the  excess  lu  his  hands 
over  $500,  which  amount  Is  greater  tlum  the 
Judgment  agreed  upon. 

[10]  But  the  plaintiff  may  recover  upon 
other  grounds.  The  tmsteo  was  an  officer  of 
the  law.  He  had  possesslui  of  the  goods, 
and  his  possession  was  tbe  possession  of  the 
law.  The  defendant's  rfght  to  follow  the 
property,  it  It  ever  existed,  was  suspokded 
on  the  appointment  of  the  trustee.  Tiie  trus- 
tee had  acquired  superior  rights  by  virtue  of 
liis  oflice.  Hie  defendant,  not  having  posses- 
sion of  the  goods,  and  having  no  r^bt  to  pos- 
session as  against  the  trustee,  bad  the  bur^ 
den  of  showing  title  to  the  goods  claimed  by 
it  under  the  mortgage,  viz.,  such  goods  as 
were  in  existence  at  ttie  date  of  the  mortgage, 
and  tbe  goods,  if  any,  anbstituted  for  arti- 
cles sold  by  purchase  from  the  proceeds  of 
sales.  It  did  not  attempt  to  show  either.  <It 
could  not  hold  after-acquired  goods  because 
it  did  not  bare  possession  before  the  adjudi- 
cation in  bankruptcy.  As  to  original  goods 
on  hand  at  the  date  of  the  mortgage.  If  any, 
tbe  record  is  silent  and  the  trustee,  who 
otherwise  might  have  been  able  to  determine 
the  rights  of  all  parties,  was  deprived  of  tbe 
only  means  of  accomplishing  that  end  by  the 
act  of  the  defendant  in  removing  the  goods 
and  tracing  them  beyond  the  reach  of  the 
trustee  and  all  other  parties  In  interest.  The 
defendant  after  such  act,  may  not  now  In- 
voke tbe  aid  of  the  court  under  the  rule  relat- 
ing to  personal  property  intermingled  will- 
fully or  otherwise. 

The  case  discloses  that  the  bankrupt's  busi- 
ness amounted  to  about  $5,000  per  year ;  that 
much  of  his  stock  was  purchased  upon  credit 
from  others  than  the  defendant,  and  some 
goods  were  paid  for  in  cash;  that,  of  tlie 
stock  on  hand  at  the  date  of  bankruptcy 
proceedings,  one-third  had  been  received  from 
the  defendant  and  two-thirds  from  other 
sources — the  latter  purchased  largely  upon 
credit  and  not  from  sales  from  the  mort- 
gaged stock,  a  condition  so  inconsistent  with 
the  claim  of  the  defendant's  right  to  recover 
that  further  comment  is  iinneces.sary,  save 
to  say  tliat  from  the  nature  of  tbe  stock  and 
the  general  business  of  the  bankrupt,  tbe 
stuck  having  been  subject  to  sale  for  about 
three  years,  the  inference  necessarily  arises 
that  no  part  of  the  original  stock  was  left  at 
the  date  of  proceedings  in  bankruptcy.  In 
accordance  with  the  stipulatl<m,  the  entry 
will  be: 

Judgmoit  for  the  plaintiff  Cor  $460.64. 
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MAOB,  State  Land  Agent,  t.  SHIP  POND 
LAND  A  LUMBER  GO. 

(Supreme  Judicial  Gonrt  ct  Maine.    Dee.  9, 
1B14.) 

1.  PUBUO  LlKDB  a  168*)— GUHT  OF  STATK 

Lauds— Lachsb. 

Where  the  state  granted  a  tract  of  land  in 
fee,  with  a  condition  anbsequent  requiring  the 
grantees  to  set  aside  certain  lots  therein  for 
public  purposes,  and  thereafter  the  state  land 
agent  was  authorized  by  what  Is  now  Rev.  St 
c.  7,  S  20,  to  institute  proceedings  to  locate  the 
public  lota,  the  owner  of  the  tract  was  still 
under  obligation  to  set  the  lots  apart,  and  if  he 
failed  to  do  so  be  could  not  rely  upon  the  lach- 
ei  of  the  state  land  agent  as  a  defense  to  a  bill 
for  an  accounting  of  the  proceeds  of  lumber  cut 
from  the  lots  before  they  were  set  apart. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  IS  439-442;  Dec.  Dig.  S  153.*] 

2.  PuBuc  Lands  <S  163*) —Grant  of  Stats 
Lands— Resebvatzon  fob  Publio  Use, 

Rev.  St.  c.  7,  i  11,  providing  that  there 
should  be  reserved  in  every  township  1,000 
acres  to  be  appropriated  to  public  uses,  is  a  gen- 
eral law  of  reservation  of  which  a  grantee  is 
bound  to  tabe  notice,  although  no  special  reser- 
vation is  made  in  the  grant,  and  Is  not  a  mere 
declaration  of  policy. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  §«  439-442;  Dec  Dig.  I  153.*] 

3.  EQinrr  (|  87*)— Laohss— Statdu  of  Leh- 

ITATI0N8. 

While  equity  win  ordinarily  follow  the 
statute  of  limltatiooB  applicable  to  actions  at 
law  in  analogous  cases,  it  is  not  bound  there- 
by, and  where  the  lapse  of  time  has  not  affected 
the  situation  of  the  parties  the  right  to  re- 
cover what  is  admittedly  due  will  not  be  denied. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  II  242-244,  895;  Dec.  Dig.  I  87.*] 

4.  Public  Lands  ({  163*)— Cumna  Tiubeb 
ON  State  Lands— Accounting— Set- Off. 

A  lumber  company,  which  had  cut  lumber 
from  state  lands  before  they  bad  been  located  by 
the  state  land  agent,  could  set  off  against  its 
liability  for  stnmpage  the  proportionate  share 
of  amounts  paid  tor  expenses  incurred  for  the 
preservation  of  the  common  property  and  for 
the  benefit  of  all,  including  the  expense  of  scal- 
ing, surveying,  asA  fire  protection,  but  not 
taxes  nor  payments  for  the  services  of  the 
manager  or  attorneys,  which  were  not  for  the 
common  benefit, 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  439-442;  Dec  Dig,  I  153.*1 

Report  from  Supreme  Judicial  Court, 
Piscataquis  County,  In  Equity. 

Bill  for  accounting  by  Frank  E,  Mace,  as 
Land  Agent  of  the  State  of  Maine,  against 
the  Ship  Pond  Land  A  Lumber  Company. 
On  report  from  the  Supreme  Judicial  Court 
for  Piscataquis  county,  in  equity.  Judgment 
rendered  for  pleintiif. 

Argued  before  SAYAGB,  0.  J.,  and  COR- 
NISH, BIRD,  HALBT,  and  HANSON,  JJ. 

Scott  Wilson  and  W.  R.  Pattangall,  Attys. 
Gen.,  and  J.  S.  Williams,  of  Guilford,  for 
I)1aiutifr.  Hudson  &  Hudson,  of  Guilford,  tor 
defendant. 

CORNISH,  J.  Bill  In  equity  to  recover 
from  the  defendant  corporation,  upon  an  ac- 
counting, the  value  of  the  stumpage  cut  and 


tabeu  from  certain  public  lots  before  their 
location  by  commlsBloners  duly  appointed 

by  the  court. 

The  facts  leading  up  to  these  proceedings 
are  these :  Edgar  E.  Ring,  then  land  agent  of 
the  state  of  Maine,  on  February  16,  1905, 
brought  a  petition,  under  the  statute,  asking 
that  the  public  lots  reserved  in  the  organ- 
ized plantation  of  ElltotsvIUe  be  designated 
and  located.  This  petition  was  granted  by 
this  court,  and  the  appointment  of  a  commit- 
tee to  locate  the  public  lots  was  ordered. 
Ring,  Pet'r,  104  Me.  644,  72  Atl.  548.  Sub- 
sequently the  committee  made  the  locatloa, 
dated  September  13,  1910,  viz.,  168  acres  in 
the  Saco  Free  Bridge  tract,  and  113.9  acres 
in  the  State  tract,  but  none  in  the  Vaughn 
tract,  all  within  the  limits  of  said  plantation. 
The  defendant  had  purchased  these  three 
tracts  tiom  the  Onawa  Land  &  Lumber  Com- 
pany on  January  31,  1895,  and  had  operated 
them  more  or  less  extensively  up  to  the 
time  of  the  location  of  the  public  lots,  and 
this  bill  In  equity  was  brought  to  obtain  an 
accounting  for  and  recovery  of  the  value  of 
the  stumpage  cut  from  these  lots.  The 
cause  was  referred  to  a  special  master, 
whose  report,  together  with  the  pleadings,  is 
before  this  court  on  an  agreed  statement  of 
facta,  the  court  to  determine  what  sum.  If 
any,  is  due  from  the  defendant 

The  defendant  In  the  first  Instance  sets 
up  the  statute  of  limitations,  and  contends 
that  the  plalntlCt  cannot  recover  for  any 
stumpage  which  was  due  for  more  than  six 
years  prior  to  the  date  of  this  bill  in  equity. 
We  will  consider  this  defense  In  connection 
with  each  tract  separately. 

The  Saco  Free  Bridge  Tract 

[1]  This  tract  of  4,400  acres  was  granted 
by  the  commonwealth  of  Massachusetts  to 
the  trustees  of  the  Saco  Free  Bridge  fund  on 
October  28,  1829,  with  this  condltton  a^ 

tached: 

"Conditioned,  however,  that  said  ■  granteea, 
their  successors  and  assigns,  ^all  lay  out  and 
reserve  three  lots  of  fifty-six  acrea  eadi  for  the 
following  purposes,  viz. :  One  lot  for  the  use 
of  the  ministry,  one  lot  for  the  first  settled  min- 
ister, his  heirs  aud  aesigna,  and  one  lot  for  the 
use  of  schools  within  the  township;  said  lots 
to  average  in  situation  and  quality  with  tiie 
lands  in  said  tract" 

By  this  grant  the  title,  the  fee,  vested  in 
the  grantees,  with  a  condition  subsequent 
annexed  to  the  grant.  For  nonperformance 
of  this  condition  the  commonwealth  might, 
perhaps,  have  claimed  a  forfeiture,  and  have 
entered  upon  the  premises  for  condition  bro- 
ken. Rice  V.  Osgood,  9  Mass.  38.  This,  how- 
ever, was  not  done,  but  the  condition  imposed 
upon  the  grantees,  their  successors  and  as- 
signs, the  burden  and  the  duty  of  causing 
the  public  lots  to  he  set  out  This  duty  they 
failed  to  perform.  In  1850  the  Legislature 
authorized  the  state  land  agent  to  Institute 
proceediugs  in  the  Supreme  Judicial  Court 
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for  Oie  location  of  reserved  lota  where  they 
bad  not  been  lawfully  located  In  severalty 
by  tbe  grantee  for  the  porposra  expressed  In 
the  grant  Pub.  Laws  1850,  a  196,  1  8,  now 
B.  S.  c.  7,  {  20.  Bnt  this  neither  removed 
nor  lightened  the  burden  already  resting 
upon  the  grantees,  nor  upon  this  defendant 
coriKiratlon  deriving  title  therefrom.  The 
state,  after  the  statute  of  1850,  had  the  pow- 
er; bat  both  before  and  after  that  time  the 
defendant  and  Its  predecessors  in  title  had 
both  the  power  and  the  duty.  Instead  of 
exercising  tbe  power  and  performing  the 
duty,  however,  the  defendant  admittedly  en- 
tered upon  the  entire  and  undivided  tract 
and  cut  and  carried  away  lumber  therefrom, 
r^ardless  of  the  imposed  condition,  and  now, 
having  taken  property  that  rightfully  should 
have  been  set  apart  by  it  and  have  been  ap- 
plied to  imbllc  uses,  It  raises  the  question  of 
laches  on  the  part  of  the  plaintiff  as  a  de- 
fense to  the  repayment.  This  defense  can- 
not avail  in  this  equitable  proceeding.  The 
defendant  does  not  come  into  court  with 
clean  hands,  but  with  hands  filled  with  the 
fruits  of  its  own  neglected  duty.  The  ac- 
counting asked  for  must  be  made. 

State  Tract 

[t]  This  tract,  rantainlng,  acoordlnc  to 
the  snrrey  of  Caleb  Leavitt  In  1830,  2,626 
acres,  was  acqnired  by  the  state  of  Maine 
directly  from  tbe  commonwealth  of  Massa- 
dknsettB  under  the  act  of  separation,  and  is 
embraced  In  the  divlaion  and  allotment  made 
December  28,  1822.  Ring,  Pef  r,  104  Me.  549, 
72  Att  648.  Then  followed  general  legisla- 
tt<m  in  this  atate  goremlng  tbe  reservation 
of  lots  for  public  uses. 

"By  St  1824,  c.  280,  as  revised  by  St  1828, 
c.  S93,  the  state  by  general  law  enacted  that 
there  shoold  be  reaerved  in  every  township,  suit- 
able for  settlement,  whether  timber  land  or 
otherwise,  1,000  acres  of  land  to  be  appro- 
priated to  such  pabllc  uses,  for  the  exclusive 
benefit  of  snch  town,  as  tbe  T^jtislature  should 
thereafter  dh^t  By  this  legislation,  the  state 
constituted  itself  a  trustee,  retaining  ea  such 
the  lc«al  title,  but  subjectiug  the  land  to  such 
future  public  uses,  for  the  benefit  of  the  town, 
as  the  state  itself  might  afterwards  direct,  nn- 
tU  the  town  should  be  incorporated,  when,  an- 
der  tbe  statute  of  uses,  the  title  woald  vest  in 
the  town.  Dillingham  v.  Smith,  80  Me.  870. 
Until  such  incorporation  the  reserved  lands  and 
tbe  funds  arising  therefrom  are  therefore  under 
the  general  control  of  the  state."  State  v.  Mul- 
len. 97  Me.  331,  335,  54  At.  841,  843. 

It  appears  that  when  the  state  conveyed 
this  State  tract  so  called,  there  was  no  ex- 
press reservation  of  lots  for  public  uses. 
But  that  was  unnecessary.  There  was  a 
general  statute  In  existence  Axpressly  pro- 
viding for  such  reservation,  and  purchasers 
from  the  atate  and  their  grantees  are  pre- 
sumed to  have  known  of  Its  existence,  and 
to  have  taken  their  deeds  subject  to  the 
public  rights  therein  provided  for.  The  stat- 
utes of  1824  and  1828  have  remained  a  part 
of  the  general  law  of  this  state  and  are  now 
preserved  In  &.  S.  c.  7, 1 11.  It  was  on  this 


ground  that  the  court  held  this  State  tract 
to  be  subject  to  these  public  lots  in  King, 
Pefr,  104  Me.  644,  72  AO.  648,  supra. 

Just  here  lies  tbe  distinction  between  Ibe 
effect  of  this  public  and  general  law,  igno- 
rance of  which  excuses  no  one,  and  the  effect 
of  the  resolve  of  the  commonwealth  of  Maa- 
isachusetts  passed  March  26, 1788  (St  1787,  c. 
80),  declaring  that  thereafter  In  the  convey- 
ance of  every  township  of  six  miles  square  a 
reservation  of  four  lots  of  320  acres  each 
should  be  made  for  public  uses.  That  was  a 
mere  declaration  of  policy,  and  did  not  of  it- 
self create  any  incumbrance  upon  the  lands, 
or  any  public  rights  In  them,  as  was  held  In 
Union  Parish  v.  Upton,  74  Me.  545.  That 
case  In  no  wise  conflicts  with  the  case  at  bar. 

[3]  Coming  now  to  the  question  of  laches 
raised  by  the  defendant  in  connection  with 
this  State  tract,  It  Is  to  be  observed  that, 
while  the  court  in  equity  will  ordinarily  rec- 
ognize and  give  effect  to  the  statute  of  limita- 
tions affecting  actions  at  law  In  analogous 
cases.  It  obeys  the  spirit  rather  than  the  let- 
ter of  the  statute,  and  adopts  the  reason  and 
principle  on  which  It  Is  founded  rather  than 
the  sUtute  Itself.  Phillips  v.  Rogers,  12  Mete. 
411;  Lawrence  v.  Bokes,  61  Me.  38;  Sulli- 
van V.  P.  &  IC  R.  R,  Co.,  94  U.  S.  906.  24  L. 
Ed.  324.  Tbe  statute  of  limitations  Is  a  hard 
and  fast  rule  applicable  to  actions  at  law, 
but  the  application  of  the  doctrine  of  laches 
In  equity  is  largely  a  matter  of  Judicial  dis- 
cretion dependent  upon  the  facts  and  cir- 
cumstances of  each  particular  case.  Equita- 
ble relief  may  be  denied  when  less  than  the 
statutory  period  of  six  years  has  elapsed,  or 
it  may  be  granted  long  after  the  expiration 
of  that  period.  The  chancellor  is  not  bound 
by  clock  ticks.  Accordingly,  when  lapse  of 
time  has  not  changed  tbe  situation  of  the 
parcle»,  and  one  is  asked  to  pay  what  Is  ad- 
mittedly due  and  should  have  been  paid  long 
before,  such  a  one  cannot  successfully  take 
refuge  In  the  statuta  The  language  of  this 
court  in  Spauldlhg  v.  Fanvell,  70  Mt  17, 
which  was  a  bill  In  equity  for  an  accounting 
between  cotenants.  Is  strikingly  apt  het«: 

"By  the  complainant's  delay  the  defendauta 
have  lost  no  evidence  necessary  to  a  fair  pres- 
entation oi  the  case  on  their  part  they  have 
been  deprived  of  no  just  advantage  which  they 
woQJd  have  had  If  the  claun  had  been  sooner 
put  in  suit  and  they  have  been  subjected  to  no 
hardship  which  might  have  been  avoided  by 
more  prompt  proceedings.  They  admit  the  re- 
ceipt of  tbe  money  and  the  complainant's  Just 
share  of  It  as  part  owner,  that  tfaey  have  never 
paid  it  to  him,  and  assign  no  just  reason  why 
they  should  not  pay  it" 

The  facta  of  the  case  at  bar  call  for  the 
application  of  the  same  rule  here,  irrespective 
of  the  question  whether  the  interest  of  the 
state  In  these  public  lots  la  such  that  the  bar 
of  the  statute  cannot  be  invoked,  on  tbe 
ground  that  the  statute  does  not  apply  to  the 
sovereign,  whether  state  or  national.  U.  S.  v. 
Beebe,  127  U.  S.  338,  8  Sup.  Ct  1083,  32  L. 
Ed.  121;  U.  S.  V.  BurrlU,  107  Mb  382,  78 
AU.  068,  Ann.  Cas.  1912D,  612. 


Digitized  by 


02  ATLANTIC  REPORTER 


(Me. 


Tbe  defendant  has  been  asked  bere  simply 
to  pay  what  Is  admittedly  due,  and  the  delay- 
ed request  has  in  no  wise  Injured  its  rights. 

[4]  The  only  question  remaining  Is  that  of 
amonnt.  The  state's  proportion  of  stumpage 
taken  from  the  Saco  Free  Bridge  tract 
amounts  to  $2,240.82,  and  from  the  State 
tract  Is  $838.4&— a  total  of  $3,079.27,  accord- 
ing to  the  report  of  the  master,  upon  the 
basis  fixed  by  this  opinion. 

But  the  defendant  sets  up  a  counterclaim 
or  offset,  aggregating  over  $15,000,  covering 
expenditures  claimed  to  have  been  made  In 
connection  with  these  two  tracts  and  the 
Vaughn  tract  during  the  years  of  operation, 
of  which  It  says  the  plaintiff  should  pay  or 
allow  Its  proportional  part.  This  includes 
expenditures  for  taxes,  scaling,  running  lines. 
Are  protection,  general  management,  ajid 
legal  services.  We  think  the  true  rule  to  be 
adopted  is  this:  That  tbe  plaintiff  should  be 
charged  for  its  proportional  part  of  all  ex- 
penses Incurred  in  connection  with  the  pres- 
ervation of  the  common  property  and  incur- 
red for  tbe  common  benefit  of  all  persons  In- 
terested therein,  and  also  for  Its  pn^rtional 
part  of  the  expense  of  scaling,  as  this  was 
necessary  in  order  to  ascertain  the  quantities 
removed.  'Taxes  we  disallow.  Tbe  public 
lots  are  act  subject  to  taxes,  and  tbe  payment 
or  nonpayment  of  taxes  on  the  portion  owned 
by  tbe  defendant  could  In  no  wise  affect  the 
state's  Interest  Nor  do  we  think  the  serv- 
ices of  the  general  manager  of  the  defendant, 
nor  of  Its  attorneys,  were  rendered  for  the 
common  benefit.  A^^egating,  therefore,  the 
expenses  of  scaling.  Including  the  board  of 
scaler,  of  surveying  lines,  and  fire  protection, 
we  find  it  to  amount  to  $3,539.50.  But  it  ap- 
pears that  two-thirds,  of  the  ojwratlons  call- 
ing for  these  expenditures  took  place  on  the 
Vaughn  tract,  which  Is  not  Involved  here, 
while  one-third  concerned  tbe  Saco  tract  and 
the  State  tract,  reducing  the  total  to  $1,179.- 
83.  The  proportional  part  of  this  amount  to 
be  paid  by  the  stale  according  to  the  master's 
figures  is  In  round  numbers  one-twentieth,  or 
$59,  and  that  amount  should  be  allowed  In 
Bet-off. 

The  net  balance  due  ttie  plaintiff  Is  there- 
fore $3,020.27,  with  Interest  trom  tbe  agreed 
date,  July  19,  1909. 

Judgment  for  plaintiff  for  $3,020.27,  with 
interest  from  July  19, 190B. 


SANDERS  T.  HIDDLBTON. 

(Supreme  Judicial  Court  of  Mainew  Dec  9, 
1014.) 

1.  Evidence  (8  441*)— Pabol  EhriDBNCB— Goir 

LATERAL  AOREEHENT— LEASE. 

Whore  a  lease  required  the  tenant  to  sur- 
ronder  the  premises  in  good  order  at  the  end 
rif  tlip  term,  and  provided  for  repairs  in  case 
of  loss  by  fire,  an  oral  agreement  that  the  land- 
lord shall  ntimburse  the  tenant  for  repairs  out- 
Kiite  the  building  is  not  collateral,  but  varies  the 


terms  of  the  lease,  and  parol  evidence  la  there- 
fore inadmissible  to  establish  such  agreement. 

lEA.  Note. — For  other  cases,  see  Evidence. 
Gent  Dte.  H  1719,  172&-4768.  1766-1815^ 
20a0^04r;  Dea  Dig'  I  441.*] 

2.  LuDLOBD  AHO  Tenant  (f  86*)— lusE— 

Holding  Ovee— Option  to  Renew. 

Where  a  lease  gave  the  tenant  the  option 
to  renew  upon  the  same  terms  and  conditions,  t 
holding  over  by  the  tenant,  without  the  exe- 
cution of  a  new  lease,  was  an  election  to  con- 
tinue the  tenancy,  and  tbe  terms  thereof  are 
governed  by  the  provisions  of  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  S|  270-275;  Dec  Dig. 
I  86.*] 

Exceptions  from  Supreme  Judicial  Court, 
Hancock  County,  at  Law. 

Action  by  Henrietta  W.  Sanders  against 
Merle  Middleton.  Verdict  directed  for  plain- 
tiff, and  defendant  excepts.  Exceptions  over^ 
ruled. 

Argued  before  CORNISH.  BIRD.  HALEI. 
HANSON,  and  PHILBROOE,  JJ. 

Deasy  &  Lynam,  of  Bar  Harbor,  tot  plain- 
tiff. Hale  ft  Hamlin,  of  Ellsworth,  for  de- 
fendant. 

PHILBROOE,  J.  This  Is  an  action  to 
recover  rent  for  nse  and  occupation  of  cer- 
tain real  estate  which  began  under  a  lease 
and  continued  by  virtue  of  a  provision  In  the 
lease  for  option  of  renewing  the  same  for 
a  term  of  three  years  from  tbe  expiration  of 
the  lease  term.  Tbe  occupancy  and  the  non- 
payment of  tbe  rental  sued  for  are  both  ad- 
mitted by  the  defendant,  but  he  claims  that 
he  should  be  allowed  an  offset  fbr  outside 
repairs  done  by  bim  In  accordance  with  an 
oral  agreement  which  be  says  was  entered 
into  between  himself  and  tlie  plaintiff. 

The  lease  under  which  this  tenancy  began 
was  executed  December  30,  1008.  The  de- 
fendant had  occupied  tbe  same  premises  un- 
der prior  leases,  and  he  says  that  in  Novem- 
ber or  December,  prior  to  the  execution  ot 
the  last  lease,  he  talked  with  plaintiff  re- 
garding a  new  lease,  and  ttiat  he  said  to  her: 

"We  have  always  agreed  upon  this  point,  that 
yon  pay  for  the  work  done  on  the  outside,  aod 
I  pay  for  the  work  done  on  tbe  inside,  and  taken 
care  of  the  grounds.  Is  there  any  reason  why 
we  should  not  renew  the  lease?" 

To  this  he  says  the  plaintUt  replied: 

"No,  and  I  will  have  Mr.  D  attend  to  it 

and  forward  me  tbe  lease." 

On  the  other  band,  the  plaintiff  deposes: 
'T  have  never  given  any  authority  to  Mr. 
Middleton  or  his  representatives  during  this 
1908  lease  to  make  any  repairs,  although  1  paid 
several  small  bills  which  Mr.  Middleton  sent  me 
for  reiwira." 

[1]  Subject  to  objection  on  the  part  of 
the  plaintiff,  the  defendant  was  allowed  to 
testify  as  above,  under  the  claim  that  the 
oral  agreement  thus  made  was  "a  distinct, 
collateral  agreement,  not  Inconsistent  with 
the  terms  of  the  written  stipulations  of  tbe 
parties,  and  constituting  In  part  the  con- 
sideration of  the  written  agreement"  Tbi9 
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claim  the  defendant  stoatly  maintain*,  taH 
wcwa  tbat  lils  antboil^  for  It  Is  to  bo  f oond 
In  Keal  t.  Flint,  88  Ma  72,  38  Atl.  669, 
wbei^  oar  court  has  said: 

"The  geoeral  rule  la  that  parol  evidaice  can- 
not be  received  to  contradict  or  vary  the  terms 
of  &  written  contract,  ailid  that,  when  an  agree- 
ment la  reduced  to  writing,  it  must  be  conaidered 
as  expressing  the  ultimate  intenttott  of  the  par- 
ties to  it,  and  therefore,  in  the  absence  of  fraud, 
•  •  *  parol  evidence  is  not  admitted  to  alter 
or  modify  the  terms  or  legal  effect  of  it.  The 
parties  having  reduced  their  contract  to  writing, 
their  rights  must  be  governed  b;  and  depend 
upon  its  terms,  as  therein  expressed,  irrespec- 
tive of  parol  e^'ideQce  of  what  was  intended,  or 
what  took  place  previous  to  or  at  the  time  of 
making  the  contract.  But  there  are  exceptions 
to  this  general  rule  which  permit  parol  evidence 
of  engagements  collateral  to,  or  independent  of, 
the  provisions  expressed  in  the  written  agree- 
ment, and  not  within  its  terms,  although  made 
at  the  same  time  and  affecting  the  rights  of  the 
parties  In  relation  to  the  subject-matter  of  the 
writing.  In  such  It  is  deemed  only  partially  re- 
duced to  writing,  and  the  collateral  undertaking 
or  stipulation  exists  in  parol." 

The  defendant  urges  that  his  claim  foIlB 
within  the  rule  of  such  exceptions. 

It  may  be  proper  to  call  attention  to  the 
fact  that  the  opinion  in  Neal  t.  Flint,  supra, 
was  given  by  a  di^ded  court.  It  may  also 
be  proper  to  add  tbat  In  Burabam  v.  Anstln, 
105  Me.  196.  73  Atl.  1089,  our  court  has  said: 

"We  are  not  inclined  to  extend  the  doctrine  of 
independent,  collateral  agreements,  as  expressed 
in  Xeal  v.  Flint,  88  Me.  72  133  Aa  6^1.  be- 
yond Its  legitimate  sphere." 

While  not  repudiating  this  doctrine  as  to 
ludependent,  collateral  agreements,  we  are 
of  opinion  that  the  defendant's  claim  la  not 
safely  within  that  doctrine. 
[21  The  lease  contains  the  stipulation  that: 
*^he  lessor  agrees  hereby  that  the  lessee  sball 
have  the  option  of  renewing  this  lease  for  a 
term  of  three  years  from  the  expiration  of  the 
term  hereby  granted,  upon  the  same  terma  and 
conditions  as  contained  herein." 

While  ttie  lease  of  1908,  the  one  In  ques- 
tion, was  not  renewed  in  writing,  at  its  ex- 
piration, yet  the  lessee  continned  to  occupy 
after  Its  expiration  In  the  same  vray  as 
before,  and  under  this  snbsequent  occupancy 
the  rental  accrued  for  which  this  suit  is 
brongtat.  When  a  tenant  remains  after  the 
tennlnatltm  of  the  lease,  his  so  remaining  is 
an  election  to  continue  the  tenancy  (Holley 
V.  Toons,  60  Me.  GSXH),  and,  since  the  lease 
in  this  case  stipulates  that  the  renewal  of 
Oie  term  is  to  be  "upon  the  same  terms  and 
conditltms"  as  those  contained  in  the  lease, 
it  follows  that  the  lease  also  prescribes  the 
'ienna  and  eondlttontf'  <tf  ttie  snbsequent 
occupancy. 

The  lease  expressly  provides  that  the  les- 
see shall  driver  Che  premises  to  the  lessor, 
at  the  end  of  the  term,  "in  aa  good  <Hder  and 
coDdltioa  (reasonable  use  and  wearing  there- 
of, or  inevitable  accident,  excepted)  as  the 
same  are  or  maj  be  put  Into  by  tbe  said 
lessor."  Sueh  a  contract  aa  tbe  defendant 
claims  cannot  be  said  to  be  collateral  to  or 


indApenOent  of  tbe  lease,  wUch  omtaina  the 
express  provledon  just  quoted  fnmi  the  leas^ 
maidh  less  can  it  be  said  to  be  "not  in  con- 
flict with  the  written  agreement"  It  is  to 
be  noted,  alst^  that  the  lease  car^lly  pro- 
vides for  repairs  in  case  of  partial  or  total 
loss  of  the  property  by  fire.  Tills  is  strong 
evidence  to  disprove  the  doctrine  that  the 
"original  contract  was  verbal  and  entire,  and 
a  part  only  of  it  was  reduced  to  writing." 
Neal  T.  Flint,  supra.  Could  it  be  safely  as- 
snmed  ttiat,  when  parties  so  carefully  pro- 
vided tax  certain  important  elements  of  the 
contract,  they  omitted  the  equally  import 
tant  element  now  claimed  by  the  defendant? 
To  support  aacst  a  claim  as  that  made  by 
the  defoidant  the  evidence  should  be  of 
sufficient  we^t  to  produce  a  strong  Impres- 
sioi}  of  Its  verity,  to  say  the  least 

It  is  the  oplnicm  of  Uie  court  that  the 
verdict  for  the  plaintiff  was  pn^eriy  or- 
dered. 

Bzceptions  orermled. 


OATO  V.  CHRISTIAN. 

(Supreme  Judicial  Court  of  Maine.    Dee.  9, 

1914.) 

1.  DivoBcs  (I  165*)— Dbcbib— Vacation. 

An  order  setting  aside  a  decree  of  divorce 
for  libelant  and  granting  a  new  trial,  in  an  ac- 
tion involving  property  rights,  was  vaUd,  not- 
withstanding the  fact  that  libelant  the  wile,  had 
died  in  the  meantime. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent  Dig.  »  S83-642,  S46,  648;  Dec.  Dig.  f 
165.  •] 

2.  DiVOBCS    <S  165*)— JCDOMENT— POWKB  OF 

GouBT  AT  Saue  Tebu— Vacation— GoasBc- 

TION  OF  EbROBS. 

The  Supreme  Jodidal  Court  after  granting 
a  divorce  to  libelant,  was  authorized  to  vacate 
it  either  of  its  own  inherent  power  or  on  libelee's 
motion  for  a  new  trial  made  at  the  same  term, 
when,  by  reason  of  libelant's  death  in  the  mean- 
time, there  was  no  party  upon  whom  notice 
could  have  been  served,  if  required,  and  when 
convinced  that  libelee  without  negligence  on  his 
part,  and  through  some  oversight  or  mistake  on 
the  part  of  bis  attorney  or  the  court,  had  not 
had  his  day  in  court 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  633-«42,  0467^;  Dec.  Dig.  i 
165.*] 

3.  DITOBCK  (1 160*)— DECBBB— BmOT  Of  SffT- 

TiRO  Aside. 

An  order  vacating  a  decree  of  divorce  relat- 
ed back  to  the  date  of  the  decree  itself,  so  that 
the  libelant,  who  had  obtained  the  decree,  re- 
mained a  married  woman,  subject  to  the  restric- 
tions of  coverture  as  to  her  property  after  the 
decree  and  before  its  vacation. 

[Eld.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  U  633-S42,  S46,  S48;  Dee.  Dlg.l 
165.*] 

4.  HusBANn  ANn  Wife  {|  19S*)— Mobtoage— 
JoiNDEB  or  Husband— Statdtb. 

A  wife's  mortgage  is  in  the  same  category 
as  her  deed,  as  to  which  Rev.  St  c.  63,  §  1, 

grovides  that  realty  directly  conveyed  to  her  by 
er  husband  cannot  be  conveyed  by  heT  without 
his  joinder,  so  that  the  husband's  Inheritance 
right  to  one-third  of  her  absolute  property  waa 
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not  conveyed  by  her  mortgage  thereof,  in  whieh 
he  did  not  join. 

[Ed.  Mote.— For  other  caaea,  see  Husband  and 
Wife.  Gent.  Dig.  H  710-718>  MO;  Dee.  Dix.  i 
J»3.*] 

EE.  Lis  Pendens  Q  11*)— Pcbohabs  Pendiko 
Action  roB  Ditobob— Vacation  or  Dbcbkb 
—Bona  Fide  Pubchabeb. 

One  taking  a  mortgage  and  loaning  money 
when  the  records  of  the  court  showed  that  the 
mortgagor  had  been  divorced  from  her  hueband 
was  in  effect  a  purchaser  pendente  lite,  with  the 
risk  that  the  decree  might  be  vacated  before 
flnal  adjournment  of  the  term  in  which  it  was 
entered,  and  after  snch  vacation  was  not  enti- 
tled to  the  rights  of  a  bona  fide  pnrchaser  for 
value. 

[Ed.  Note.— For  other  cases,  aee  Lis  Pendoia, 
Cent  Dig.  H  28-dO;  DecT^.  I  11.*] 

6.  SUBBOOATION  Q  17*)  —  APFLIOATION  09 

MoBTOAOB  Loan— RioHTs  or  SuBBBquxNt 

MORTaAaEE. 

Where  part  of  the  proceeds  of  a  loan  ae- 
cnred  by  a  wife's  mortgage,  which  was  invalid 
for  want  of  joinder  by  the  husband,  were  applied 
to  the  payment  of  a  prior  mortgage,  in  which 
and  in  the  note  secured  the  husband  had  joined, 
and  on  which  he  wm  personally  liable,  equity 
would  regard  the  prior  mortgage  aa  subsisting 
and  the  subsequent  mortgagee  as  the  equitable 
assignee  thereof,  and  subrogate  him  to  the  prior 
mortgagee's  rights  against  Bie  husband. 

[Ed.  Note.— For  other  cases,  see  Sabrogatfon, 
Cent.  Dig.  M  44-46.  S9,  01;  Dec.  Dig.  {  17.*! 

7.  MOBTOAOES  (I  338*)— FOBECLOSUBB  BT  AD- 
l-EBTISEMENT— INJUN  cnOK. 

A  bill  to  enjoin  the  foreclosure  of  a  mort- 
gage, seeking  merely  a  permanent  injunction, 
which  would  not  furnish  adequate  relief  nor 
fully  work  out  the  equitable  rights  of  the  par- 
ties, would  be  held  in  order  that,  by  proper 
amendments  and  the  bringing  in  of  all  parties  in 
interest,  a  redemption  might  be  had. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  H  1026-1035;  Dec  Dig.  §  338.*] 

Report  from  Supreme  Judicial  Conrt,  Cum- 
berland Ooiml7,  In  Bqultj. 

Bill  In  eantty  by  WllUam  A.  J.  Oato  against 
Grace  L.  Gbristlan.  Bqmrted  from  Uie  Su- 
preme Judicial  Court  Temporary  Injunc- 
tion continued  tmtll  tbe  rights  of  the  partly 
were  finally  determined. 

Argued  before  SAVAGE,  a  J.,  and  COR- 
NISH. BIRD.  HALBY,  HANSON,  and  PHIL- 
BBOOK,  JJ. 

Llbby,  Robinson  ft  Ives,  of  Portland,  tor 
plaintiff.  W.  K.  A  A.  B.  Neal,  of  Portland, 
for  defendant 

CORNISH,  J.  Katie  J.  Gato  began  di- 
vorce proceedings  against  her  husband,  the 
plaintiff,  at  the  January  term,  1912,  of 
the  supreme  Judicial  conrt  for  Cumberland 
county,  at  which  term  the  plaintiff  appeared 
by  his  attorney  and  answered  to  the  suit  At 
the  April  term,  1912,  a  hearing  was  had  and 
a  divorce  granted  on  April  2Gth,  in  the  ab- 
sence of,  and  without  notice  to  or  the  knowl- 
edge ot  the  husband,  or  his  attorney;  the 
presiding  Justice  being  In  ignorance  of  the 
fact  that  his  appearance  had  been  entered. 
The  decree  was  signed  and  filed  on  3Tay  1, 
1912. 


At  the  time  of  the  divorce  the  wife  hdd 
title  to  certain  real  estate  In  question,  whldi 
had  been  conveyed  to  her  on  November  7, 
1888,  one-half  by  her  husband  and  one-half 
by  her  husband's  brother,  Frauds  E.  Oata 

Upon  these  premises  she  bad,  during  cov- 
erture, placed  several  mortgages;  one  ran- 
idng  to  Hentau  W.  Ladd  on  Noivember  SO, 
1W2,  far  9300,  In  which  mortgage  and  the 
note  secured  tJiereby  the  husband  !]oinel 
This  was  as^gned  to  William  H.  Blckford 
on  Handi  18,  1906,  and  on  October  10;  1911, 
Blckford  b^an  foreclosure  proceedings  by 
publicatl<aL  On  November  6,  1911,  she  ex- 
ecuted a  second  mortgage  on  the  same  prop- 
erty to  William  D.  Sawyer  for  the  sum  of 
$100,  but  in  this  mortgage  the  husband  did 
not  Join.  On  April  26.  1912.  ttie  date  on 
whldi  her  divorce  was  granted,  she  encated 
a  third  mortgage  to  John  B.  Kehoe,  ber  at- 
torney, in  the  sum  of  $100.  In  this  the  hns- 
band  did  not  J<^  On  May  26, 1912,  and  aft- 
er ttie  decree  of  divorce,  Katie  J.  Gato  exe- 
cuted two  mortgages  to  the  defendant,  Once 
L.  Christian,  a  first  mortgage  in  the  SDin  of 
¥800,  and  a  second  in  the  sum  of  $400,  wtth 
the  net  proceeds  of  which,  the  prior  mort- 
gages to  Blckford,  Sawyer,  and  Kehoe  were 
taken  up  and  discharged,  it  is  admitted  that 
the  agent  and  attorney  of  Grace  L.  Christian 
examined  the  records  In  the  office  of  the 
clerk  of  courts  to  ascertain  the  facts  In  re- 
lation to  the  granting  of  the  divorce,  be- 
fore these  loans .  were  made,  and  also  that 
the  plaintiff  had  no  knowledge  of  the  eiecn- 
tion  and  delivery  of  these  mortgages  and  n- 
celved  personally  no  part  of  tlie  proceeds 
thereof! 

On  July  8,  1912,  Katie  J.  Gato  died  intes- 
tate, leaving  five  minor  children,  and  no  ad- 
ministration has  been  had  on  her  estate.  On 
July  18,  1912,  and  prior  to  the  adjournment 
of  the  April  term  of  court,  the  plaintiff,  as 
libelee,  filed  a  motion  for  new  trial  in  the 
divorce  proceedings,  alleging  that  in  decree- 
ing said  divorce,  Justice  had  not  been  done, 
because  of  fraud,  accident  mistake,  or  mis- 
fortune. After  a  hearing,  ex  parte  and  with- 
out notice  to  any  one  representing  the  Ubd- 
ant  a  new  trial  was  granted;  and  at  tbe 
October  term,  1912,  the  libel  was  dismissed. 
On  December  19,  1912,  Grace  L.  Christian  be- 
gan foreclosure  proceedings  by  publicatloi) 
upon  the  $400  mortgage,  and.  prior  to  the 
expiration  of  the  time  of  redemption,  the 
plaintiff  brought  this  bill  in  equity,  aSUng 
that  she  be  enjoined  and  restrained  from  ftne- 
closing  the  same. 

[1]  The  first  question  that  ariaee  is  tbe 
validity  of  the  order  of  court  setting  aside 
the  decree  of  divorce  and  granting  a  new 
trial.  This  was  done  notwithstanding  the 
libelant  the  wife,  liad  died  In  tbe  meantime. 
But  her  death  did  not  of  itself  render  tbe 
decree  una88allabl&  The  great  weight  of 
authority  sustains  this  power  in  the  courts 
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where  property  rights  are  inTolved,  although 
the  libelant  has  died  since  the  decree,  and 
this  court  In  a  recent  case  has  so  declared. 
Leathers  v.  Stewart.  108  Me.  96,  79  AtL  16, 
Ann.  Cas.  1913B,  366,  and  note  page  369. 

[2]  Nor  does  the  fact  that  the  hearing  on 
the  motion  for  a  new  trial  was  had  ex  parte 
render  the  granting  of  the  motion  void.  The 
cases  cited  by  the  learned  counsel  for  the 
defendant  are  not  applicable,  because  they 
were  subsequent  and  Independent  proceed- 
ings In  the  nature  of  a  petition  for  annul- 
ment, and  It  must  be  remembered  that  In  the 
case  at  bar  the  motion  was  addressed  to  the 
presiding  Justice  at  the  same  term  that  the 
diTorce  had  been  granted  and  before  the  ad- 
journment thereof.  There  was  no  party  up- 
on whom  notice  could  hare  been  served,  if 
required,  because  the  libelant  had  died.  And 
sach  notice  in  this  case  was  not  required. 
The  court,  when  convinced  that  the  libelee 
bad  not  had  his  day  in  court,  and  that  this 
was  due  to  no  negligence  on  his  part,  but 
to  some  oversight  or  mistake  on  the  part  of 
the  court  or  of  the  attorney  for  the  libelant, 
bad  the  power,  acting  upon  the  motion  of 
the  libelee,  or  even  upon  Its  own  InltiatlTe 
to  vacate  the  decree.  It  is  a  power,  Inherent 
in  the  court  during  the  term  at  which  the 
decree  Is  entered,  to  correct  errors  and  right 
wrongs  of  this  nature. 

"In  this  country  all  courts  have  terms  and  ya- 
cations.  The  time  of  the  commencement  of  every 
term.  If  there  be  half  a  dozen  a  year,  is  fixed 
by  statute,  and  the  end  of  it  by  the  final  ad- 
jonmment  of  the  court  for  that  term.  This 
is  the  case  with  r^ard  to  all  the  courts  of  Uie 
United  States,  and.  If  there  be  exceptions  in 
state  conrts,  they  are  animportant  It  is  a  gen- 
eral rule  of  the  law  that  all  the  judgments,  de- 
crees, or  other  orders  of  the  courts,  however  con- 
clasive  in  their  character,  are  under  the  contol 
of  the  court  which  pronounces  them  during 
the  term  at  which  they  are  rendered  or  entered 
of  record,  and  they  may  then  be  set  aside,  va- 
cated, modified,  or  annulled  by  that  court" 
BroDson  v.  Schulteo,  104  U.  S.  410,  416  (26 
L.  Ed.  797). 

This  legal  doctrine  Is  universally  accepted, 
and  the  power  Is  dally  exercised  by  the 
courts,  for  the  prevention  of  fraud  or  error 
and  the  furtherance  of  Justice.  Fraley  v. 
Feather,  46  K.  J.  Law,  429.  And  see  note  to 
Funnan  v.  Furman,  153  N.  T.  309,  47  N.  E. 
577,  60  Am.  St.  Rep.  63S,  and  numerous  cases 
cited.  The  court  exercised  that  power  here 
and  vacated  the  decree  before  the  final  ad- 
journment of  the  term  at  which  It  had  been 
entered.  Such  action  was  clearly  within 
its  province. 

[3,4]  The  next  quratlon  Is  the  legal  effect 
of  the  setting  aside  of  this  decree,  upon  the 
tran.<}fer  of  title  by  mortgage  given  by  the 
libelant  to  the  defendant  after  the  decree 
signed  on  May  1,  1912,  and  before  It  was  set 
aside  by  the  order  of  August  1, 1912.  Obvl- 
otisly  the  order  vacating  the  decree  related 
bacic  to  the  date  of  the  decree  Itself,  and  In 
the  eye  of  the  law  Mrs.  Oato  had  remained 
a  married  woman,  and  subject  to  the  restrlc- 
tlona  imposed  by  coverture.  The  oae-baU  of 


the  property  that  vras  conveyed  to  her  by  her 
j  husband  during  coverture  could  not  be  mort- 
gaged by  her  without  bis  Joinder.  Her  con- 
veyance by  deed  la  prohibited  by  R.  8.  c. 
63,  S  1.  In  these  words: 

"Real  estate  directly  conveyed  to  her  by  her 
husband  cannot  be  conveyed  by  her  without  the 
Joinder  of  her  hnsband,  except  real  estate  con- 
veyed to  her  as  security  or  in  payment  of  a  bona 
fi^e  debt  actually  due  to  her  from  her  husband." 

And  a  conveyance  by  mortgage  stands  In 
the  same  category  as  a  conveyance  by  deed. 
Jewett  V.  Davis,  10  Allen  (Mass.)  68.  Other- 
wise that  could  be  done  indirectly  by  mort- 
gage and  foreclosure,  whicdi  could  not  be 
done  directly  by  deed,  and  the  purpose  of 
the  restriction  In  the  statutes  be  completely 
thwarted.  As  to  the  one-half  conveyed  to  her 
by  her  husband's  brother,  that  was  hers  ab- 
solutely, subject  to  her  husband's  right  to 
one-third  by  Inheritance  In  case  she  should 
predecease  him  as  she  did.  This  one-third 
was  not  conveyed  because  he  did  not  join  in 
the  mortgage. 

[6]  Tbe  defendant,  liowevet,  strongly  urges 
that  she  Is  a  tXHia  flde  pnrcliaaer  for  value; 
that,  at  the  time  she  loaned  the  money  and 
took  the  mortgage,  the  records  of  the  court 
showed  that  the  divorce  had  been  decreed, 
and  therefore  the  wife  bad  a  right  to  convey 
absolutely.  But  tbe  answer  to  this  position 
la  that  the  defoidant  was  virtoaUy  a  pur- 
chaser pmideute  lite,  and  with  the  risk  that 
the  decree  so  gzanted  might  subsequently  be 
reversed.  It  la  settled  law  that  where  an 
execution  is  extended  upm  land  by  levy,  and 
the  land  is  subsequently  sold  by  the  execu- 
tion creditor  to  a  bona  fide  purchaser  for 
value,  and,  later  on,  tbe  judgment  is  vacated 
by  writ  of  error,  tbe  purchaser  will  not  be 
protected  under  a  writ  d  entry  because  no 
title  passed.  Uullln  t.  Atherton,  61  N.  H. 
20;  Delano  t.  WUde,  11  Gray  (Mass.)  17, 
71  Am.  Dec.  <BT.  In  Bryant  v.  Fairfldd.  fil 
Me.  149,  this  court  said: 

"If  he  (the  ezecDti<m  creditor)  elects  to  have  it 
extended  upon  the  lands  of  the  debtor,  his  title 
will  depend  upon  the  validity  of  bis  judgment, 
and  must  fail  upon  its  reversaL  Any  one  who 
purchases  the  land  of  him  must  run  this  risk; 
and  there  is  no  greater  hardship  In  this  than  In 
any  other  case  of  failure  of  title.  He  may  take 
care  to  be  secured  by  the  covenants  In  bis  deed; 
and,  If  he  distrusts  the  ability  of  tbe  grantor,  he 
need  not  purchase." 

The  same  reasoning  and  the  same  rule  ap- 
ply here.  The  decree  of  divorce  was  subject 
to  reversal  by  the  court  during  the  term,  and 
whoever  purchased  land  from  the  libelant 
before  the  final  adjournment  took  title  with 
that  potential  defect.  Reversal  in  the  case 
of  divorce  proceedings  should  be  followed  by 
the  same  results  as  reversal  of  judgment  aft- 
er levy.  This  rule  does  not  apply  to  eiecu- 
ti<m  sales  at  public  auction,  where,  for  rea- 
sons of  public  policy,  purchasers  at  the  sale 
are  protected  against  a  subsequent  reversal 
of  Judgment  Stlnson  v.  Ross,  61  Me.  556, 
81  Am.  Dec.  601.  The  distinction  between 
levy  and  sale  on  execution  Is  clearly  recog- 
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Dized,  and  the  case  at  bar  falls  in  line  with 
the  former  rather  than  the  latter,  because 
the  conveyance  was  made  by  the  party  her- 
self and  not  by  an  officer  of  the  court  at  pub- 
lic auction.  It  Is  clear,  therefore,  that  the 
plalntilFa  rights  remain  unaffected  by  the 
mortgagee  given  by  his  wife  to  the  defendant, 
and  those  ri^ts  can  be  enforced  at  law  by  a 
writ  of  entry. 

[I]  It  should  be  added,  however,  that  as  a 
part  of  the  proceeds  of  the  loans  made  by 
the  defendant  and  secured  by  these  mort- 
gages went  to  pay  tbe  prior  mortgage  for 
9300  held  by  Blckford,  In  which,  and  in  the 
note  for  which  it  was  given  as  security,  the 
plaintiff  Joined,  and  on  whi<di  he  was  per- 
sonally liable,  tbe  defendant  should  be  subro- 
gated to  the  ris^ta  of  Blckford,  who  received 
the  amount  due  ttiereon  and  discharged  the 
mOTtgagfc  Althoi^  discharged,  equity  will 
rc^rd  the  Blckford  mortgage  as  still  subsist- 
ing, and  the  d^todant  as  the  equitable  aa- 
Blgnee  thereof.  Cobb  v.  Dyer,  69  Me.  491; 
Fltcher  t.  Griffiths,  216  Mass.  174,  103  N.  E. 
471.  To  this  extent  the  defiant  will  be 
reimbursed,  but  the  mortgage  security  for 
the  balance  of  her  loans  to  Mrs.  Gteto  she 
must  lose  because  of  fiiUure  of  title. 

[7]  The  pending  bill  asks  simply  for  a  per- 
manent injunction.  This  alone  would  not 
furnish  adequate'  relief  nor  fully  work  out 
the  equitable  rights  of  the  parties.  The  bill, 
therefore,  will  be  held  in  order  that,  by  prop- 
er amendments  before  a  single  Justice  and 
tbe  bringing  in  of  all  parties  in  interest,  re- 
demption of  tbe  property  from  both  mort^g- 
es  now  held  by  the  defendant  may  be  obtain- 
ed, under  the  principles  laid  down  in  this 
opinion. 

The  temporary  injunction  Is  continued,  un- 
til tbe  rights  of  tlie  parties  are  finally  de- 
termined. 

Decree  according. 


MBAHER  T.  MITCELBLU 

(Supreme  Judicial  Court  of  Maine.  Dee.  9, 

1914.) 

L  Husband  and  Wife  (|  19*)— -liiABiLrrr  fob 

Necessaries— AiTOBNET's  Fees. 

A  husband  ia  not  liable  for  the  services  of 
an  attorney,  who  at  the  request  of  the  wife  con- 
sulted with  mercbantB  relative  to  their  furnish- 
ing  necesserica  to  tbe  wife  pending  divorce  pro- 
ceeding by  tbe  huabfind. 

[Ed.  Note.— For  other  cases,  see  Hnslmnd  and 
Wife,  Cent  Dip.  fS  109. 121-138,  142. 146,  822; 
Dee.  Dig.  I  19.«] 

2.  divokcb  (s  198**)— auuont-— attobnkt'b 

Fees— Husband's  Liabiutt. 

Since  Rev.  St.  c.  62,  g  6,  aothorizea  the 
court  in  R  libel  for  divorce  to  order  the  hua- 
band  to  ^ay  the  wife's  attorney's  fees,  there  ia 
no  neceKSity  for  the  wife  plcdiiiu;^  Iier  husband's 
credit  for  auch  fees,  and  her  attorney  cannot, 
after  a  divorce  wan  denied  to  the  husband,  re- 
cover from  the  .busband  for  his  services  in  an 
independent  action. 

lEd.  Note.— For  other  cases,  see  Divorce, 
Cent  T>ig.  |  584;  Dec.  Dig.  S  lOS.*] 


Beport  from  Supreme  Judicial  Court,  Cum- 
berland County,  at  Law. 

Action  by  Dennis  A.  Meaher  against  Lewis 
M.  Mitchell.  On  report  from  the  Supreme 
Judicial  Court  of  Cumberland  County.  Judg- 
ment directed  for  defendant 

Argued  before  SATAOE.  J.,  and  COB- 
NISH,  BIRD,  HALBT.  HANSON,  and  PHIL- 
BROOK,  JJ. 

Dennis  A.  Meaher,  of  Portland,  In  pro.  iter. 
Frank  H.  Haskell,  of  Portland,  for  defendant 

CORNISH,  J.  The  plalntlfr,  an  attorney 
at  law,  seeks  to  recover  In  this  action  against 
the  husband  for  professional  services  reo- 
dered  the  defendant's  wife  during  divorce 
proceedings  Instituted  by  the  husband.  In 
those  proceedings  the  libelee  prarailed,  and 
the  divorce  was  not  granted. 

No  express  contract  on  the  part  of  the  de- 
fiendant  to  pay  for  the  services  Is  allied  or 
claimed;  but  the  plaintiff  rests  his  case  on 
the  broad  ground  that  the  services  rendered 
fall  wltbln  tbe  class  of  necessaries,  for  wUch 
the  husband  may  be  held  liable  in  an  Inde- 
pendent action. 

[1]  Two  small  Items  in  the  account  ui- 
nexed  cover  services  for  consultation  with 
merchants,  at  about  the  time  of  s^nratioii. 
relating  to  supplies  to  be  famished  the  wife; 
but  tbe  evidence  foils  to  show  that  these 
services  were  in  any  way  necessary.  Tbe 
wife  could  have  applied  directly  to  these 
parties  for  credit,  and  no  reason  is  given  tor 
her  not  doing  so.  There  was  no  necessity  of 
employing  an  attorney  to  make  the  request 
in  her  behalf.  The  wife's  Implied  agency  or 
authority  to  pledge  her  husband's  credit 
arising  from  the  marital  relati<m  alone,  might 
have  covered  the  supplies  furnished,  but 
oould  not  be  stretched  so  as  to  Include  the 
apparently  unnecessary  services  of  an  attor- 
ney for  conaultations  with  the  parties  fur- 
nishing them.  Tlie  defmdant  is  not  liable 
for  these  Items. 

[2]  The  balance  of  the  account  embraces 
professional  services  rendered  and  disburse- 
ments made  in  the  divorce  proceeding  Itself, 
as  counsel  for  the  wife,  the  libelee.  Recovery 
for  these  items  raises  a  novel  question  In  this 
state,  although  it  has  t»een  passed  upon  bi 
many  other  Jurisdictions,  and  the  authorities 
are  not  in  entire  harmony.  In  Oeorgia,  Iowa. 
Maryland,  West  Virginia,  Texas,  and  perhaiis 
some  others,  it  has  been  held  that  an  attor- 
ney may  recover  in  an  action  at  law  for 
services  so  rendered  tbe  wife  in  connectloQ 
with  divorce  proceedings,  and  in  most  of 
these  states  it  Is  immaterial  whether  she  be 
libelant  or  libelee.  Sprayberry  v.  Merk,  30 
Ga.  81,  76  Am.  Dec.  637;  Porter  v.  Brigiga,  38 
Iowa,  166,  18  Am.  Rep.  27 ;  Preston  v.  John- 
son, 65  Iowa,  285,  21  N.  W.  606;  Clyde  v. 
Peavy,  74  Iowa,  47,  3fl  N.  W.  883;  MoCuriey 
V.  Stockbridge,  62  Md.  422,  50  Am.  Rep.  229; 
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Pecfc  T.  Marling,  22  W.  Va.  708;  Dodd  v. 
Ileln,  2e  Tex.  Civ.  App.  164,  62  S.  W.  81L 

But  the  overwhelmiDg  weight  of  authority 
does  not  sustain  this  view.  In  Massachusetts, 
New  Hampshire,  Vermont,  Connecticut,  Illi- 
nois, Alabania,  Arkansas,  Kentucky,  Michigan, 
Missouri,  Nebraska,  New  Jersey,  Wisconsin, 
Washington,  and  perhaps  In  others,  the  rule 
of  nonliability  Is  asserted  and  maintained 
without  qualification.  Coffin  v.  Dunham,  8 
Cnsh.  (Mass.)  4M,  54  Am.  Dec.  769;  Morri- 
son T.  Holt,  42  N.  H.  478,  80  Am.  Dea  120 ; 
Ray  V.  Adden,  50  N.  H.  82,  9  Am.  Rep.  175; 
Wtnff  r.  Harlbart,  16  Vt  607.  40  Am.  Dec. 
695;  Shelton  v.  Pendleton,  18  Conn.  417; 
Cooke  T.  NeweU,  40  Ck>nn.  596 ;  TXm  v.  Eys- 
ter,  79  IlL  254;  Pearson  t.  Darrlngton,  32 
Ala.  227;  Klncheloe  v.  Merrlmau,  54  Ark. 
557,  16  S.  W.  578,  26  Am.  St  Rep.  60 ;  Wil- 
liams T.  Monroe,  18  B.  Mon.  (Ey.)  614;  Wol- 
cott  v.  Patterson,  100  Mich.  227,  68  N.  W. 
1006.  24  L.  R.  A.  629,  43  Am.  St  Rep.  456 ; 
Hamilton  t.  Salisbury,  133  Mo.  App.  718.  114 
S.  W.  563;  Teiser  v.  Lowe,  50  Neb.  310,  69 
N.  W.  847;  Westcott  v.  Hinckley,  56  N.  J. 
343,  29  AU.  154;  Clarke  v.  Burke,  65  Wis. 
359.  27  N.  W.  22.  66  Am.  Rep.  631;  Zent  T. 
SulUran.  47  Wash.  315,  91  Pac.  1088,  13  L. 
R.  A.  <N.  &)  244,  15  Ann.  Cas.  19.  and  ez- 
baustlve  note. 

Some  courts  hare  based  their  dedslona 
npon  the  broad  principle  that  legal  services 
In  divorce  proceedings  cannot  be  classed  as 
necessaries,  for  which  the  husband  can  be 
held  liable  In  an  ind^ndent  acti(m.  while 
others,  admitting  the  necessity  of  the  em- 
ployment rely  upon  the  power  in  the  divorce 
conrt  conferred  by  statute  to  compel  the  hus- 
band, pending  the  Ubel  and  as  ancillary 
thereto,  to  provide  an  allowance  sufficient  to 
enable  the  wife  to  prosecute  or  defend.  We 
adopt,  without  hesitation,  the  rule  of  non- 
UahiUty  In  an  Independent  action,  not  on 
the  groond  that  snch  services  cannot  be  class- 
ed as  necessaries,  but  because  of  the  stat- 
utory means  provided  for  their  remuneration. 
L^al  services  rendered  under  some  circum- 
stances have  been  held  to  be  necessaries. 
Peaks  r.  Mayhew,  94  Me.  671,  48  Aa  172. 
Were  there  no  statute  in  this  state  providing 
tm  the  allowance  of  the  wife's  reasonable 
expenses  so  Incurred,  we  should  hesitate  to 
ny  that  In  no  case  should  she  be  allowed 
the  neana  with  which  to  protect  her  property, 
ber  good  name,  and  herself.  Suppose,  for 
instance,  a  husband  should  bring  a  Ubel  for 
divorce,  charging  his  wife  with  adultery. 
Kiould  she  be  left  powerless  to  defend  her- 
self, and,  though  Innocent,  should  be  de- 
prived of  her  good  reputation,  as  well  as 
her  share  of  ber  husband's  property,  from 
which  by  a  decree  of  divorce  she  would  be 
barred?  Certainly  not  And  It  was  to  ob- 
viate such  an  unfortunate  and  unjust  situa- 
tion that  our  statute  was  passed.    It  reads: 

"Pending  a  libel,  the  court  or  any  Justice 
thereof  in  vacation,  maj  order  the  bosmnd  to 
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pay  to  the  clerk,  for  the  wife,  sufficient  money 
for  her  defense  or  prosecution  thereof  •  •  • 
and  enforce  obedience  by  appronriate  processes." 
R.^^.  c.  62.  S  6  (originaUy  Pub.  Lam  1853. 

If  the  husband  refases  to  oomplr  with 
sutdi  order,  he  can  be  adjudged  In  contempt 
and  ordered  to  be  committed  until  he  does 
comply,  or  execntion  may  issue.  Bnssell  v. 
Russell.  69  He.  886. 

nils  statate  guarantees  the  wife  fnll  and 
complete  relief,  and  provides  the  avenue 
through  which  her  prosecntltm  or  defense  of 
a  Ubel  may  be  maintained  and  the  services 
of  an  attorn^  may  be  secnred.  It  follows 
that,  In  this  state,  the  wife  is  under  no  neces- 
sity of  pledging  her  husband's  credit  for  the 
expenaeB  of  prosecuting  or  defending  a  libel 
for  divorce,  and  therefore  she  has  no  Im- 
plied power  to  do  so,  and  the  husband  Is  not 
liable  In  an  independent  action,  litis  rule, 
which  simply  enforces  Ae  Intention  of  the 
Legislature  as  expressed  In  the  statute,  best 
protects  the  rights  of  all  parties,  and  Is  In 
accord  wltti  sonnd  public  policy. 

"The  divorce  court  baa  before  it  the  parties, 
tbeir  property,  their  merits  and  delinquencies, 
sod  can  fix  the  amount  of  the  husband's  liability 
to  the  wife  and  her  attorney  on  an  eouitablo 
basis,  without  any  Inquiry  Into  collateral  facts : 
and  we  are  satiaSed  that  the  rtghta  of  all  par- 
ties win  be  best  anbsfrved  by  relejratinK  the 
question  of  the  husband's  liability  for  the  attor- 
ney's fees  of  the  wife  to  that  tribunal."  Zent 
V.  Solllvan.  supra. 

The  plalntlir  has  misconceived  his  remedy, 
which  could  have  been  bad  only  In  the  di- 
vorce proceedings  in  accordance  with  a  long- 
established  practice,  the  adherence  to  which 
is  both  Just  and  wise. 

Judgment  for  defendant. 


FULLBB  V.  GAGB  «t  aL 

(Supreme  Judldal  Court  of  Maine.   Dae.  14, 
1914.) 

Piuonro  (I  18*)  — Dkclaxation— Ttin  of 
Acns. 

A  writ  alleging  that  defendants  did  and 
said  certain  things  to  plaintiff's  damage  on  or 
about  Septemtwr  1.  1912,  and  on  divers  other 
days  and  times  from  that  date  to  the  date  of 
the  writ,  and  on  about  September  11, 1912,  and 
at  divers  other  times  from  that  date  to  the  date 
of  the  writ  etc.,  was  demurrable,  as  the  declara- 
tion must  name  the  time  of  every  traversable 
fact,  and  must  name  some  certain  day,  whether 
correctly  named  or  not 

[Ed.  Note.— For  other  cases,  aee  Pleading, 
Cent  Dig.      39,  64;  Dec.  Dig.  {  18.*] 

E!xceptloD8  from  Supreme  Judicial  Court 
Knox  Counly,  at  Law. 

Action  by  Abbott  J.  Fuller  against  Isaac 
B.  Gage  and  others.  A  demurrer  to  the  dec- 
laration was  overruled,  and  defendants  bring 
exceptions.   Exceptions  sustained. 

ArfTued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD.  HALEY.  HANSON,  and  PHU^ 
BROOK,  JJ. 
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Qiarles  T.  Smalley,  ot  Rockland,  and 
Hinckley  &  Hlnckler.  of  Portland,  for  plain- 
tiff. A.  8.  Llttlefleld,  of  Rockland,  for  de- 
fendants. Alan  L,  Bird,  of  Rockland,  for 
tmstee. 

PHTLBROOE,  J.  Bzceptlons  to  the  over- 
nillng  of  defendant's  donarrer.  Upon  a 
slnf^e  ground  tlie  defendant  la  entitled  to  pre- 
vail, and  It  tlierefore  becomes  nnnecessa^ 
to  consider  tbe  others.  The  allegatlona  In 
the  plaiDtifTs  writ  as  to  the  time  of  the  acts 
complained  of  are  "that  on  or  about  tbe  Ist 
day  of  September,  1912,  and  on  divers  other 
days  and  times  from  the  said  Ist  day  of  Sep- 
tember, 1912,  to  the  day  of  the  date  of  this 
writ;**  also,  "on  about  September  11,  1912, 
and  at  divers  other  times  from  the  said  11th 
day  of  September,  1912,  to  the  date  ot  this 
writ;"  also,  "during  a  long  period  of  time, 
to.wit,  from  said  1st  day  of  September,  1912, 
to  the  day  of  the  date  of  this  writ also,  "on 
or  about  the  8th  day  of  June,  1913 ;"  also,  "on 
divers  times  and  at  divers  places  since  the  Ist 
day  of  September,  1912,  to  the  day  of  the 
making  of  this  writ,"  the  defendants  had 
done  certain  things  and  said  certain  things 
to  tlie  harm  of  the  plaintiff. 

"No  rule  has  been  better  established  in 
this  state  than  that  requiring  In  declara* 
tlona  that  the  time  of  every  traversable  fact 
shall  be  named.  Tbe  pleader  must  name 
some  certain  day,  whether  correctly  named 
or  not  *  •  •  Declarations  omitting  this 
certain^  of  allegations  have  been  repeatedly 
held  in  this  state  to  be  bad  on  demurrer." 
Sborey  v.  Chandler,  80  Me.  409.  15  AtL  223. 

Exceptions  sustained. 


HARNER  T.  F.  H.  WHITE  CO.,  Inc. 

(Supreme  Court  of  Pennsylvania.    July  1, 
1914.) 

1.  Mabtbb  and  Skbvant  (S  286*)— Injubt  to 
Sebvart  —  SAraauAEDiNQ    Machikebt  — 

QUBSnON  TOB  JOBT. 

Where,  in  a  sewins  machine  oiwrator's  ac- 
tion for  Injuries  from  her  ludr  becomii^  tangled 
in  the  power  shaft  when  she  stooped  under  the 
table  to  pick  up  a  strap  which  she  was  aslng, 
it  appeared  that  there  was  no  foot  rest  at  the 
side  of  tb»  table  and  no  protecti<m  asainBt 
coming  In  contact  with  the  shaft,  which  was 
concealed  from  the  operator's  view  by  the  top 
of  the  table,  the  qaestion  whether  the  shaft  was 
properly  guarded  as  required  by  Act  May  2, 
1905  (P.  L.  352)  1  11,  was  for  the  jury. 

[Ed.  Note.— For  other  caaea,  see  Master  and 
Servant,  Ceot.  Dig.  »  1001,  1006.  1008.  1010- 
1016.  1&17-1038.  1086-1042,  1044,  1046-1060; 
Dee.  Dig.  1 286.*1 

2.  Uasteb  and  Sebvaot  (H  289*)— Irjubt  to 
8xbtakt  —  contbibutobt  nequaikcx  — 
QunmoN  roB  Jubt. 

Where,  In  a  sewing  machine  operator's  ac- 
tion (or  Injuries  from  her  hair  coming  in  con- 
tact with  the  power  shaft  when  she  stooped  be- 
neath the  table  to  piqk  up  a  fallen  strap  used  by 
her,  it  appeared  that  there  was  no  foot  rcbt  or 
protection  affBinst  coming  in  contact  with  the 
uiaft  which  was  concealed  from  her  view  by  the 


top  of  the  table,  and  it  could  not  be  nid  as  a 
matter  of  taw  that  the  ahsft  was  properly 
guarded  as  required  by  Act  May  2,  1905  (P.  Jj. 
352)  I  11,  and  tbe  evidence  failed  to  show  that 
there  was  safficient  light  to  expose  the  dangers 
nnder  the  table,  the  question  whether  plaintiff 
was  guilty  of  contributory  negligence  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  8S  1089,  1090,  1002-1132; 
Dec.  Dig.  i  289.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  by  Sadie  W.  Hamer  against  tlie 
F.  H.  White  Company.  Incorporated,  for  per- 
sonal injuries.  From  -  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

From  the  record  it  appeared  that  the  plain- 
tiff, a  woman  30  years  of  age,  was  employed 
by  the  defendant,  a  manufacturer  of  dress 
suit  cases,  for  the  purpose  of  stitching  pieces 
of  leather  on  the  corners  of  the  suit  cases, 
which  were  made  of  cane.  The  stitching  was 
done  by  means  of  a  sewing  machine,  located 
on  a  table  at  which  tbe  plaintiff  sat,  and  was 
operated  by  power  transmitted  by  a  belt  from 
a  shaft  and  a  pulley  underneath  the  table.  Ou 
the  third  day  of  plaintiff's  employment,  while 
she  was  sitting  in  front  of  her  machine,  one 
of  the  straps  fell  to  tiie  floor.  She  stooped 
under  the  table  to  pick  it  up,  and  while  In 
the  act  of  doing  so  her  hair  came  in  contact 
with  the  revolving  shaft  underneath  the  ta- 
ble, causing  the  injury  on  account  of  which 
she  claimed  damages  in  this  suit.  The  table 
at  which  she  worked  was  35  inches  wide  and 
about  100  feet  long,  extending  lengthwise  on 
the  fourth  floor  of  the  building,  parallel  with 
and  about  IS  feet  from  one  wall  of  the 
building  in  which  were  a  number  of  windows. 
The  sewing  was  done  without  artlfldal  light. 
The  table  was  supported  by  wooden  legs  or 
uprights  about  7  or  8  feet  apart,  and  the 
shafting,  1%  inches  in  diameter  was  located 
underneath  tbe  table  22  inches  from  the 
front  thereof  and  twelve  Inches  above  the 
floor.  It  bad  no  cover  about  it,  and  was  ex- 
posed to  view  for  Its  entire  length.  The 
charge  of  negligence  was  that  defendant  had 
failed  to  comply  with  the  act  of  May  2,  1905. 
in  not  placing  a  guard  around  the  revolving 
shaft  underneath  the  table.  The  trial  judge 
submitted  to  tbe  Jury  two  questions,  as  to 
the  guarding  of  the  shaft  and  as  to  the  con- 
tributory negligence  of  the  plaintiff.  Verdict 
for  plaintiff  for  $5,000  and  judgment  thereon. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

F.  B.  Bradcen,  of  Philadelphia,  for  appel- 
lant Morton  Z.  Paul,  of  Philadelphia,  for 
appellee. 

ELKIN.  J.  [1]  Appellant  contends  that  a 
verdict  In  its  favor  should  have  been  directed 
at  the  trial,  and  this  not  having  been  doue  as 
requested,  a  verdict  ntm  obstante  veredicto 
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upon  the  whole  record  should  have  been  en- 
tered. The  qa^tion  for  decision  here  la 
whether  under  the  facts  the  case  was  for  the 
Jary  or  for  the  court  The  learned  trial 
Jadge  submitted  the  case  to  the  Jury  in  a 
careful  and  painstaking  charge,  In  which  the 
legal  rights  of  the  parties  were  clearly  de- 
fined. If  the  case  was  for  the  jury  at  all, 
there  can  be  no  just  critldsm  of  the  manner 
of  its  submission.  Learned  counsel  for  ap- 
pellant most  strongly  rely  upon  Devlne  v. 
Simons,  235  Pa.  836,  84  Atl.  397,  to  support 
the  contention  made  here.  It  must  be  con- 
ceded that  these  cases  bare  many  points  of 
similarity,  and  for  this  reason  we  have  ex- 
amined the  Devlne  Case  with  more  than  ordi- 
nary care  to  determine  whether  what  was  de- 
cided in  that  case  should  be  deemed  con- 
trolling here.  Our  conclusion  Is  adverse  to 
the  position  so  strongly  and  ably  argued  by 
counsel  for  appellant  In  the  Devlne  Case 
the  negligence  charged  did  not  Include  fall- 
are  to  properly  guard  the  shaft  which  caused 
the  Injury,  while  In  the  case  at  bar  this  was 
the  negligence  mainly  relied  on  to  sustain  a 
recovery.  In  the  Devlne  Case  the  shaft  was 
guarded,  not  only  the  top  of  the  table,  but 
by  a  foot  rest  seven  Inches  wide,  running  the 
entire  length  of  ttia  table  snd  serving  as  a 
protection  to  those  employes  who  had  occa- 
sion to  stand  In  front  of  the  same.  As  we 
viewed  that  case  the  top  of  the  table  and  the 
footrest  at  the  side  afforded  as  much  protec- 
tion from  coming  In  contact  with  the  shaft  as 
could  be  provided.  There  could  be  no  dai^er 
to  an  unployfi  unless  he  deliberately  got  un- 
der the  table  by  crawling  through  the  small 
oped  qnce  above  or  below  the  foot  rest  and 
thus  by  his  own  d^bexate  act  put  himself  In 
a  place  of  open  and  obvious  danger.  In  the 
present  case  there  was  no  foot  rest  at  the 
side  of  the  table,  and  there  was  no  protec- 
tion against  coming  in  oontact  wltii  the  re- 
volving shaft  which  was  concealed  ^m  the 
view  of  the  operator  by  the  top  of  the  table. 
Under  these  and  other  drcnmstances  which 
dUEerentlate  the  cases  it  was  for  the  jury  to 
say  whether  the  shaft  was  properly  guarded 
as  the  act  of  1906  requires. 

[2]  But  it  Is  also  argued  that  appellee 
should  have  been  declared  guilty  of  contrib- 
utory negligence  as  a  matter  of  law,  and  tiie 
Devlne  Case  is  relied  on  as  conclusive  au- 
thority on  this  question.  We  cannot  so  re- 
gard that  case.  What  has  already  been  said 
In  discussing  the  negligence  of  defendant 
company  applies  generally  to  the  question  of 
contributory  negligence.  In  the  Devlne  Case 
the  Injured  employ^  had  no  duty  to  perform 
which  required  her  to  crawl  under  the  table 
and  over  the  foot  rest,  while  in  the  present 
case  appellee  was  acting  within  the  scope  of 
her  employment  when  she  stooped  to  pick 
up  the  strap  which  bad  fallen.  It  was  clear- 
ly her  duty  to  pick  up  the  strap,  and  she  had 
a  right  to  rely  on  the  assumption  that  her 


employer  had  provided  a  safe  place  to  work, 
and  that  the  machinery  was  properly  guard- 
ed as  the  law  requires.  No  doubt  she  acted 
quickly,  and,  finding  a  clear  open  apace  un- 
der the  table,  thought  it  safe  to  reach  for  the 
strap.  It  is  not  the  case  of  getting  down 
and  CrawUng  over  an  obstruction  seven  inch- 
es vride,  which  acted  as  a  guard  to' the  ma- 
chinery back  of  It,  and  thus  deliberately  go- 
ing into  a  place  of  open  danger.  Then, 
again,  in  tjie  present  case  there  is  some  doubt 
as  to  whether  the  light  was  sufficient  to  ex- 
pose the  dangers  under  the  table.  For  these 
and  other  reasons  not  necessary  to  discuss 
in  detail  we  have  concluded  that  the  present 
case  was  for  the  Jury.  We  And  no  reversible . 
error  In  this  record. 
Judgment  affirmed. 


COVER  V.  OONBSTOGA  TRACTION  CO. 

(Sn^wm  Court  of  Penn^vania.   July  1, 

1814.) 

1.  Mastbb  and  Sebvant  (I  287*)  — Nsau- 
OEIT0B  or  Tklijov  Ssbvaht  —  PBOXnUB 
Gaubb— NoNffurr— Steekt  Railboads. 

Where,  In  a  street  railway  brabeman's  ac- 
tion for  injuries  from  falling  between  two  freight 
cars  being  sblfted  by  defendant's  motor,  it  ap- 

Jieared  that  the  cause  of  the  accident  was  a 
ar  dae  to  the  sodden  application  of  power  by 
the  motorman  causing  the  coupling  to  part,  and 
there  was  no  evidence  that  the  coopUng  was  out 
of  repair  or  defective  or  different  from  those 
in  ordinary  use,  a  nonsuit  was  properly  entered 
on  the  ground  that  the  proximate  cause  of  the 
accident  Was  the  act  of  plaintiff's  fdknr  semnt 
In  the  management  of  the  motor. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servaot,  Cent  Dig,  |S  1034,  1045,  1061,  1052, 
1054r-106T;  Dec  Dig.  {  28i*} 

2.  Evidence  (S  538»>-»Opinion  BviimiaB— 

BXPBST  WlINBSe— COMPETBHCT. 

Where  a  witness  stated  that  he  bad  never 
seen  the  car  coupler  In  question  and  did  not 
nnderstand  it  or  know  the  extent  of  its  use  and 
was  unable  to  pass  on  its  adequacy  without  see- 
ing it,  the  court  properly  refused  to  permit  him 
to  testify  that  a  ooupler  constructed  as  was  the 
one  in  question  would  be  Inadequate. 

[Ed.  Note.— For  other  cases,  see  Bvidenee, 
Cent  Dig.  I  2848;  Dec.  Dig.  |  638.*] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster Coun^. 

Trespass  by  Harvey  B.  Covw  against  Ctm- 
estoga  Traction  Company,  for  personal  Inju- 
ries. From  Judgment  refaslng  to  take  off 
nonsuit,  plaintiff  appeals.  Affirmed. 

Argued  b^re  BROWN,  POTTER,  BLKIN, 
STEWART,  and  MOSCHZISKEB.  JJ. 

C.  E.  Afontgomery,  of  Lancaster,  for  ap- 
pellant W.  n.  Bensel,  of  Lancaster,  for  ap- 
pellee^ 

STEWART,  J.  [1]  The  plaintiff  was  a 
brakeman  In  the  employ  of  the  defendant 
company.  At  the  time  he  met  his  Injury, 
and  for  five  days  preceding,  his  work  was 
braking  cars  employed  in  hauling  crushed 
stone  from  quarries  located  along  a  siding 
out  to  the  main  track,  whence  they  were  to 
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be  carried  to  tbelr  destination.  On  this  par^ 
tlcnlar  occasion  a  loaded  car  was  being  haul- 
ed from  the  quarries  by  one  of  defendant's 
motors  to  which  was  attached  an  unloaded 
car.  The  design  was  to  remove  the  loaded 
car  and  replace  It  with  the  empty  car  so  that 
the  latter  might  receive  Its  freight.  This 
could  only  be  done  by  first  hauling  both  cars 
out  of  the  siding  to  the  main  track  and  there 
shifting  them.  It  was  while  this  was  being 
done  that  plalntiflf  received  bis  Injuries. 
While  standing  on  the  bumper  of  the  empty 
car  ^gaged  in  uncoupling  It  from  the  loaded 
car  so  that  It  could  be  returned  to  the  quar- 
ries, the  motorman,  after  starting  to  shift, 
applied  extra  power  to  his  motor  In  order  to 
carry  the  loaded  car  a  distance  wh|ch  would 
permit  the  unloaded  car  to  return  on  the  sid- 
ing to  the  quarries.  This  application  of  ad- 
ditional power  produced  a  sudden  violent  jar, 
and  at  this  moment,  and  in  consequence, 
plaintiff  fell  between  the  two  cars  and  was 
Injured.  Two  theories  were  advanced  with 
respect  to  Oie  cause  ot  the  accident.  That 
contended  for  by  plaintiff  was  that  his  fall 
was  occasioned  by  the  breaking  of  the  Iron 
bolts  whldi  were  naed  to  clamp  together  the 
upper  and  lower  bars  through  which  the  coo- 
pllng  pin  was  dropped.  The  explanation  ad- 
vanced by  defendant  was  that  plalnUff  was 
thrown  between  the  cars  by  Oie  sodden  Jar 
produced  by  the  application  of  the  higher 
power. 

It  Is  not  disputed  that  an  (grating  cause 
of  the  accident  was  the  sudden  violent  Jar 
produced  hy  the  act  of  the  motorman.  It 
was  that  force  wbldi  broke  tlie  bolts  of  the 
couidlng ;  the  cars  were  separated  in  conse- 
quence of  the  breaftii^  of  the  bolts,  and  with- 
out the  separation  plaintiff  would  not  have 
been  injured.  Observing  this  natural  se- 
quence the  happening  o£  the  accident  unqne*- 
tlonably  can  be  referred  to  the  act  of  the 
motorman,  a  fellow  employs  of  plaintiff ; 
and  this  was  unquestionably  the  proximate 
cause,  except  as  the  case  shows  some  Inter- 
vening negligence  on  part  of  the  d^endant 
without  which  the  accident  would  not  have 
happened. 

[2]  The  effort  on  part  of  the  plaintiff  was 
to  show  intervening  negligence  In  the  defend- 
ant in  that  the  coupling  between  the  cars  was 
improperiy  constructed,  and  unsafe  by  reason 
of  the  bolt8  used  In  its  construction  being  In- 
sutlicient  in  size,  weight,  and  strength;  and 
In  the  declaration  filed  this  Is  the  negligence 
charged.  The  nearest  approach  to  making 
good  this  averment  was  an  offer  of  evidence 
to  wliich  we  will  in  a  moment  refer.  There 
was  no  evidence  In  the  case  that  any  part  of 
the  coupling  apparatus  was  out  of  repair; 
none  that  there  were  defects  In  any  part  of 
it  that  reasounble  care  and  inspection  would 
have  discovered,  and  none  that  the  coupling 
was  any  different  from  that  in  ordinary  use. 
Yet  its  insufficiency  was  proposed  to  be 


shown  by  numerous  offers  when  a  witness 
was'  on  the  stand  who  had  testified  that  he 
was  acquainted  with  the  constructlcH]^  of  cou- 
plers of  different  kinds  and  makes,  but  who 
also  stated  that  he  had  never  seen  this  partic- 
ular coupler,  did  not  understand  It,  did  not 
know  the  extent  of  Its  use,  that  there  was  a 
great  variety  of  cars  all  of  different  designs, 
that  about  the  only  standard  equipment  In 
cars  is  the  standard  gauge,  and  that  he 
would  not  be  able  to  pass  upon  the  adequacy 
of  a  car  for  the  purpose  for  which  It  was 
used  without  seeing  It.  Hartng  thus  failed 
to  show  by  this  or  any  other  witness  that  the 
coupler  here  employed  was  not  in  general 
use,  and  the  doctrine  rea  ipsa  loquitur  not 
applying,  it  was  Incompetent  to  show  by  this 
witness  tliat  a  coupler  constructed  as  this 
was  would  be  Inadequate  and  uncertain. 

That  would  be  resting  the  case  on  theoret- 
ical opinion  before  any  ground  had  been  laid 
for  it  by  evidence  based  on  knowledge  de- 
rived from  experience  and  observation.  The 
several  offers  when  this  witne^  was  on  the 
stand  were  all  alike  objectionable  for  the 
reason  we  have  stated,  and  were  properly 
refused.  As  the  case  then  stood  no  interven- 
ing negligence  on  part  of  the  defendant  was 
shown,  and  exc^t  as  this  was  shown,  the 
plaintiff's  Injuries  were  necessu^y  referable 
to  the  Jar  occadoned  by  tbe  application  ot 
increased  iMwer  to  the  motor  as  tbe  proxi- 
mate cause,  which,  whether  n^llgent  or  not 
under  the  tdrcumstances,  was  the  act  of  the 
motorman,  a  coemployfi  with  the  plaintiff, 
for  which  no  liability  would  attadi  to  the  de* 
fraidant  company.  In  the  view  we  take  of 
the  case  It  Is  unnerassary  to  discuss  the  the- 
ory advanced  by  the  defendant  that  it  was 
tbe  Jar  and  not  the  breaking  of  the  bolts  that 
threw  tbe  plaintiff  betvreen  the  cars  and  oc- 
casioned his  bijury.  For  the  reasons  given 
we  think  tbe  nonsuit  was  properly  entered, 
and  no  error  was  cranmitted  in  refusing  to 
remove  It. 

Tbe  Judgment  la  affirmed. 


COMMONWEALTH  v.  ZOLTOWSKL 

(Supreme  Court  of  Pennsylvania.   July  1, 
1914.) 

1.  Witnesses  (S  240*)— Dibbot  Bxauinatioiv 
—Leading  Qdestioit. 

In  a  murder  case,  an  objection  to  a  ques- 
tion propounded  to  a  witnesB  on  direct  examina- 
tion, Inquiring  whether  he  at  aay  time  ob- 
serrod  "a  change  of  coodnct  on  the  part  of  tbis 
defendant  in  retrards  to  his  mentalitr,"  as  lead- 
ing, was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  795,  837-839,  &11-84S;  Dec.  Dig. 
S  240.*  J 

2.  Criminai.  Law  (5  4S4*)— Expert  Witness 
—Examination— Opinion  on  Defendant's 
Sanity. 

Where  a  witness,  offered  as  an  «cpert  in  a 
murder  case  on  the  question  of  defendant's  san- 
ity, had  previously  stated  his  opbion  based  on 
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his  examiDation  of  defendant,  the  court  proper- 
ly refused  to  permit  him  to  express  his  opinion 
h&sed  on  evidence  which  be  had  beard  in  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  1 1072;  Dec.  Die  1  4&L*i 

8.  Ckckinal  Law  (|  474*)— Expest  Tbstz- 
hokt— oohpbtbhot— i nsaniit. 

In  a  mnrder  case,  the  court  properly  refus- 
ed to  permit  an  expert  witness  to  state  whether 
defendant  was  mentally  responsible  when  he 
was  suffering  from  an  insane  delusion. 

[Ed.  Note. — For  other  casea,  see  Criminal 
Law.  Cent  Dig.  S  1061;  Dea  Dig.  |  474*] 

4.  Obiuinaz.  Law  (S  456*)  —  Opinion  Bvi- 
deitcs— coupbtikot. 

The  court  projnrly  refused  to  permit  a 
nonexpert  witness  in  a  murder  case,  who  bad 
known  defendant  eight  or  nine  years  and  de- 
scribed certain  conduct  of  defendant  tQ  state 
whether  he  considered  such  conduct  rational  or 
Irrational. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  9  1045;  Dec  Dig.  {  456.*] 

B.  JdBT    (8   106*)  —  EXAMTNATlOW   OK  VOIB 

Dire— Insanity  as  Defense. 

Refusal  to  permit  a  jnror,  examined  on  bis 
Toir  dire,  to  be  questioned  as  to  whether  he  had 
any  conscientious  scruples  against  insanity  as 
a  defense  in  a  murder  trial,  was  not  error. 

[Kd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  Hi  485,  494;  Dec.  Dig.  8  106.*] 

6.  Criminal  Law  (S  696*)  —  Reception  of 
KviDBNCE— Refusal  to  SnuKS— Houicidb. 
Where  defendant's  witness  in  a  murder 
ease,  having  testified  to  defendant's  reputation 
as  a  law-abiding  citizen,  was  asked  on  cross- 
examination  if  be  knew  whether  defendant  kill- 
ed a  man,  and  replied,  "I  dtm't  know,"  the 
conrt's  reiosal  to  strike  oat  the  Question  and 
answer  was  not  error. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  1688-1644;  Dec.  Dig.  | 
696.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Bradfcwd  Conntj. 

Anthony  Zoltowski  was  conTicted  of  mur- 
der of  the  second  degree^  and  appeals.  Af- 
firmed. 

The  facts  appear  in  the  foUowlne  excerpt 
from  the  charge  to  the  jury: 

The  defendant,  Anthony  Zoltnwski,  ii  before 
you,  charged  with  the  crime  of  murder.  The  in- 
dictment which  has  been  found  against  him  al- 
leges "that  on  the  12th  day  of  September,  1913. 
within  this  county,  and  within  the  jurisdiction 
of  tliis  court,  with  force  and  arms,  etc.,  he  did 
felonioDsly,  willfully,  and  of  his  malice  afore- 
thought kill  and  murder  one  Bert  J.  Hem." 
There  appears  to  be  no  dispute  as  to  the  fact 
of  the  homicide  having  been  committed  on  the 
12th  day  of  Sieptember,  1913,  at  about  the  hour 
at  12  noon  to  12  :15  p.  m.,  upon  Bert  J.  Hern, 
a  citisen  of  Houth  Waverly,  this  coooty,  by  pis- 
tol shots  fired  by  the  defendant  The  shot,  or 
shots,  took  effect  as  described  by  Dr.  L.  S.  Be- 
towiki,  who  held  the  autopsy  upon  the  body  of 
the  deceased  very  soon  after  the  shooting, 
where  the  body  had  been  taken,  to  the  under- 
taker's in  Waverly,  N.  Y.,  and  he  has  fully  de- 
scribed the  course  of  the  bullet,  or  bnlltts,  after 
they  entered  the  body  of  the  deceased,  causing 
in  his  judgment  almost  instant  death.  The  doc- 
tor also  arrived  at  the  store  before  the  deceas- 
ed expired.  His  evidence  upon  that  subject  is 
as  follows :  "Q.  Did  yon  arrive  there  before  Mr. 
Hem  died?  A.  Tee.  Q.  Deaeribe  his  condition 
when  yon  arrived.  A.  Mr.  Hem  was  lying  on 
the  floor;  I  Miould  say  he  breathed  about  three 


or  four  times.  He  was  practicall]  dead— pulse- 
less. Q.  How  long  after  you  a^rj^ed  there  was 
it  before  you  pronounced  him  dead?  A.  Oh,  it 
couldn't  nave  been  two  minutes.  Q.  About 
what  time  In  the  day  was  that?  A.  I  should 
judge  it  was  between  12  and  12:30.  Q.  Then 
the  body,  as  I  Dnderstaiid,  waa  taken  to  the  un- 
dprtaking  establiahment  over  in  Waverly,  or 
South  Waverly?  A.  Waverly.  Q.  Who,  if  any 
one,  assisted  you  in  performing  the  autopsy? 
A.  Dr.  Harry  Fish,  ot  tJayre."  It  will  not  be 
necessary  to  read  all  of  his  testimony  oo  that 
subject,  but  he  waa  asked  this  question,  after  de- 
scribing the  course  of  the  bullets :  **Q.  Are  you 
able  to  state,  doctor,  what  caused  the  death  of 
Mr.  Hern?  A.  Yes,  sir.  Q.  What  caused  his 
death?  A.  Bullet  wound  of  the  heart.  Q. 
Were  the  bullets  marked  there,  in  your  presence, 
that  you  took  from  the  body  and  from  the  cloUi- 
ing?    A.  Yes,  sir." 

James  Keegan,  I  think  the  chief  of  police  of 
South  Waverly  borough,  was  called,  and  he  ten- 
tified  that  he  was  acquainted  with  Bert  Hern, 
at  the  time  of  the  committing  of  the  homicide 
he  waa  about  200  to  SOO  feet  away  from  where 
the  parties  were,  on  the  opposite  side  of  the 
street  and  he  was  asked  these  questions:  "Q. 
Uid  you  see  the  shooting?  A.  Yes,  sir.  Q. 
Describe  to  the  jury  what  you  observed  of  the 
shooting.  A.  Well,  this  man  was  coming  along, 
Q,  Which  man?  A.  The  defendant  in  the  case. 
Q,  Anthony  Zoltowski?  A.  Anthony  Zoltowski: 
and  had  a  shoe  box  under  his  arm.  Q.  Which 
arm?  A.  Under  his  left  arm,  and  he  came  up, 
I  could  see  about  ten  feet :  he  came  up  where 
this  Bert  Hern  stood.  Q.  Where  was  Mr.  Hern 
standing?  A.  Outside  the  door.  Q.  Between 
the  two  show  windows?  Just  describe  where 
he  was  standing.  A.  He  was  standing  on  the 
south  side  of  the  store  door,  and  Tony  was 
along,  came  along,  and  he  walked  right  up  to 
him,  a  little  bit  on  the  south  side  of  him,  and 
he  put  his  hand  in  this  box,  pulled  the  gun,  and 
shot  him.  Q.  How  many  times  did  he  shoot'/ 
A.  Three.  Q.  In  how  rapid  succession  did  he 
fire  those  shots?  A.  Very  quickly;  very  quick. 
Q.  What,  if  anything,  did  be  do  while  he  was 
shooting?  A.  Well,  the  first  two  shots  were 
very  quick,  and  then  he  turned  and  started 
away,  started  to  run  when  he  shot  the  third 
time.  Q.  What  was  Mr.  Hem  doin^r  at  the  time 
whm  Zoltowski  approached  him  and  fired  the 
shots?   A.  He  was  standing  right  there." 

Then  Mils  Alice  Diltz  was  called,  and  she 
was  the  lady  that  works  at  the  store.  She  de- 
scribed the  hour  when  the  shooting  took  place, 
and  she  says  she-  heard  the  two  shots,  tihe 
looked  up,  and  the  defendant  at  about  that  time 
started  to  ran,  and  as  he  was  about  to  run. 
or  start  to  run,  he  turned  and  fired  the  third 
shot  Mr.  Hem  turned  and  came  in  the  store, 
and  said,  "  'Do  you  suppose  I  am  shot?'  He 
said,  '1  believe  I  am;*  and  I  said,  '8baU  I  go 
for  a  doctor?*  and  he  eaid.  'Get  some  one,' " 
and  be  tamed,  and  gaiped,  and  fell  down  on 
the  floor. 

Lester  Swain,  the  merchant  for  whom  Mr. 
Hern  was  working,  stated  that  he  waa  telephon- 
ed to  and  came  over  immediately,  and  when  he 
arrived  he  found  Mr.  Hera  lying  on  the  floor. 

A.  J.  Golden  was  called,  and  be  said  he  was 
about  60  feet  away,  on  the  opposite  side  of  the 
street,  sitting  in  his  front  window,  and  that  he 
heard  the  first  shot,  and  he  looked  ap  and  saw 
the  defendant  -fire  the  second  shot,  and  that  the 
defendant  stood  within  4  feet  of  Mr.  Hem,  and 
that  he  turned  wlien  he  fired  the  third  shot  "I 
saw  him  for  about  20  rods,  and  he  was  run- 
ning." 

Dr.  Charles  Reed  was  called,  and  he  has  exam- 
ined the  defendant,  and  says  he  is  suffering  from 
paranoia,  or  chronic  form  of  delusions.  On 
cross-examination  he  testified  that  the  onlr  delu- 
sion was  about  his  wife  and  those  men,  that  or- 
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curred  20  yean  ago.  He  said  that  It  was  sucb 
a  marked  condition  of  mind  that  would  lead  a 
man  irreBistibly  to  commit  crime.  "He  said 
to  me  he  wanted  to  right  a  wrong;"  that  is,  he 
asked  him  why  be  committed  this  act,  and  the 
defendant  said  to  him  he  "wanted  to  riKht  a 
wrong,"  and  said  at  first  he  only  intended  to 
hurt  bim.  and  thflt  after  the  first  shot  he  "went 
wild"  and  didn't  know  what  he  did.  That  is  the 
statemeot  of  Dr.  Beed— that  at  first  he  only  In- 
tended to  hurt  htm,  but  after  the  first  shot  he 
"went  wild,"  and  then  didn't  know  wbat  he 
did.  He  aaid  it  had  been  in  hhl  mind  for  a  long 
time  to  avenge  this  wrong. 

Dr.  D.  L.  Pratt  was  called.  The  doctor  exam- 
ined the  defendant  In  December  last  and  found 
him  suffering  from  paranoia,  and  he  says  it  is  a 
^ow  form  of  insanity  in  its  development. 
"Some  paranoiacB  are  ronning  at  large  to-day, 
and  are  called  cranks,  whidi  have  nomlcidal 
tendencies.  This  la  aiaracterlzed  by  certain 
delualoDB,  which  will  prodnce  an  irresistible  im- 

gulae  to  hill."  Upon  cross-examination  he  said 
is  delusions  were  that  people  were  trying  to  kill 
him,  and  then  he  also  referred  to  this  delusion 
about  the  rdations  with  bis  wife  20  years  ago 
at  Anb-im,  and  he  says  in  his  judgment  as  a 
professional  man  that  it  Is  incurable. 

Now,  gentlemen,  this  is  in  brief  the  evidence 
on  the  part  of  the  defense.  The  evidence  on 
the  part  of  the  commonwealth  you  will  recall 
in  a  general  way— the  testimony  of  the  eyewit- 
nesses, who  saw  this  transaction,  which  we  have 
previoosly  called  to  your  attention,  together 
with  the  evidence  of  the  doctor  at  South  Waver- 
ly  who  made  the  post  mortem  examination,  and 
it  wUl  not  be  necMaaiy  to  go  over  that  evidence 
a^n.  Ton  win  recall  tba^  because  it  is  a  very 
brief. 

The  presumption  is  that  the  defendant  la  a 
l>erson  of  good  reputation.  A  number  of  wit- 
nesses, as  I  hare  gone  over  the  testimony,  I 
have  called  to  your  attention,  who  have  testi- 
fied to  the  defendant's  good  reputation.  Now, 
the  application  of  that  evidence  is  this:  The 
presumption  is  that  the  defendant  in  a  person 
of  good  reputation,  and  in  considering  the  tea- 
timony  offered  by  the  defendant  to  reinforce 
this  presumption  all  reasonable  doubts  are  to  be 
resolved  in  favor  of  the  defendant.  The  de- 
fendant has  called  several  witnesses,  neighbors 
and  acquaintances,  who  testified  to  his  good 
reputation  and  character  as  a  law-abiding  citi- 
zen. This  evidence  is  to  be  weighed  and  con- 
sidered in  connection  with  the  other  evidence  in 
the  case,  and  to  be  given  due  weight  and  con- 
sideratiui  In  determining  the  facts  in  this  case 
which  are  submitted  to  yon.  The  law  presumes 
every  person  sound  and  sane,  that  being  the  nor- 
mal condition;  and  when  insanity  of  the  de- 
fendant is  set  up  as  a  defense,  it  is  incumbent 
on  the  defendant  to  rebut  the  word  "presump- 
tkm  of  sanity"  and  show  by  fairly  preponderat- 
ing evidence  that  he  was  insane  at  the  time  of 
committing  the  alleged  crime.  A  reasonable 
doubt  of  the  fact  of  insanity,  on  the  other  hand, 
is  not  sufficient  to  acquit. 

Now,  gendemen,  take  this  testimony  and  de- 
termioe  under  the  evidence  whether  or  not  the 
defendant  is  guilty  of  the  commission  of  any 
crime,  and,  if  so,  what  it  is,  or  whether  he  is 
not  guilty. 

The  commonwealth  contends  that  the  fact  that 
the  defendant  used  a  deadly  weapon,  and  that 
that  deadly  weapon  was  aimed  at  a  vital  part 
of  the  body  of  the  deceased,  and  that  the  cir- 
cumstances surrounding  the  commission  of  the 
crime  are  sufficient  to  show  that  the  defendant 
intended,  and  was  conscious  at  the  time,  and 
knew  the  difference  between  right  and  wrong 
by  the  act  and  manner  of  committing  the  offense, 
and  the  circumstances  surrounding  it,  and  is 
therefore  guilty  of  murder  of  the  first  degree. 
In  determining  that  question,  gentlemen,  take 
into  consideration  his  flight.    The  evidence 


shows  that  he  immediately  started  to  run  away, 
and  be  was  pursued  by  the  officers,  who  fired  a 
revolver  In  the  air  several  times  before  they 
were  able  to  overtake  the  defendant;  that  he 
was  overtaken  somewhere  down  by  the  railroad 
track,  and  was  thrown  upon  the  ground,  and 
resisted,  in  the  first  instance,  arrest.  Also  take 
into  consideration  while  he  was  running  away 
he  threw  away  the  box  that  be  had,  in  the 
course  of  his  flighL  Also  take  into  considera- 
tion that  be  had  two  revolvers,  loaded— one  a 
82  caliber,  I  think,  containing  five,  and  another 
one  a  38  caliber,  containing  six,  chambers;  also 
be  was  well  supplied  with  cartridges.  Some- 
thing has  been  said  in  the  eonrae  of  the  argu- 
ments alwut  some  of  the  cartridges  being  wound 
with  paper.  You  will  have  the  privilege  of  tak- 
ing these  out  with  you  and  examining  them. 
You  will  observe,  in  the  revolver  where  three 
are  discharged,  are  th<ne  cartridges  that  are 
wound  with  paper,  that  were  used  on  this  oc- 
casion. You  wUl  have  them  out  with  you,  and 
you  can  examine  them  for  yourselves. 

Take  thcwe  matters  all  into  consideration. 
Also  take  into  consideration  when  was  it,  if  the 
defendant  had  these  two  revolvers  in  the  box 
(I  think  one  of  the  witnesses  describes,  perhaps 
the  chief  of  police),  that  he  saw  him  take  the 
revolver  out  of  the  box,  if  he  had  these  two 
revolvers  in  the  box  when  he  fired  the  shot  that 
killed  the  deceased,  when  did  he  take  the  other 
revolver  out  and  put  it  In  his  pocket?  Take 
those  circumstances  all  into  consideration.  Al- 
so take  Into  consideration  in  determining  this 
question  that  when  in  the  lock-up  he  took  his 
cousin  to  one  side  and  asked  bim  to  come  In 
alone,  so  that  he  could  give  bim  this  one  re- 
volver that  he  had  in  the  lock-up  there,  and 
his  cousin  informed  some  one  else  of  It,  and  they 
went  in  and  got  it.  Take  into  conaideratiion, 
also,  hia  statement  to  Dr.  Reed,  when  he  was 
examining  him— talking  with  him— that  at  first 
be  didn't  intend  to  kill  him,  but  only  to  Injure 
him,  but  after  he  fired  the  first  shot  he  then 
became  ncited  or  mad,  and  didn't  know  what 
he  was  doing.  Take  that  all  into  consideration, 
take  all  the  facts  and  ail  the  circumstances  in- 
to consideration,  in  determining  whether  or  not 
the  defendant  is  guilty;  and  If  guilty,  what 
crime  he  has  committed  under  the  law  and  on- 
der  the  evidence.  Of  course,  it  makes  no  differ- 
ence what  the  crime  was  that  he  committed,  if 
at  the  time  he  didn't  know,  by  reason  of  Insan- 
ity, the  difference  between  right  and  wrong; 
that  bis  mind  was  so  diseased  he  could  not  form 
an  intention  to  take  life,  or  that,  if  he  did 
know  the  difference  between  right  and  wrong, 
was  his  mind  so  diseased,  in  relation  to  these 
delusions,  that  there  was  that  irresistible,  over- 
whelming force  driving  him  on  and  impelling 
him  to  commit  this  crime,  and  he  hadn't  the 
power  or  the  intelligence  to  sesist.  If  yoo  find 
that  to  be  true,  we  think  he  is  entitled  to  an 
acquittal  on  the  ground  of  insanity. 

The  credibility  of  the  witnesses,  gentlemen  of 
the  jury,  is  entirely  for  you.  You  have  seen 
the  witnesses  upon  the  stand.  Yon  have  heard 
their  testimony.  Becondle  the  testimony.  If 
there  is  any  dispute,  wherever  yon  can.  In  or- 
der to  determine  how  much  weight  you  will  give 
to  a  witness,  take  into  consideration  their  ap- 
pearance, the  relationship  whlcb  they  bear  to 
the  defendant,  their  means  of  knowledge  to 
whidi  they  testify,  the  circumstances,  and  take 
that  all  into  consideratioii,  and  determine  where 
the  truth  lies  in  this  matter. 

If  you  find  the  defendant  guilty,  it  would  be 
your  duty  under  the  law  to  determine  the  grade 
of  the  crime— either  guilty  of  murder  of  the  first 
degree,  or  guilty  of  murder  of  the  second  degree, 
or  guilty  of  voluntary  manslaughter,  as  we  have 
previously  defined  it  and  instructed  you;  or,  if 
you  find  the  defendant  not  guilty  of  any  crime, 
by  reason  of  insanity,  then  you  will  return  tn 
yonr  Terdlct,  "We  find  tin  defendant  not  guilty 
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by  Kuon  of  Insulty.**  That  moat  b«  ib»  fbnn 
of  the  Todict 

The  comnuHiwealth  did  not  proTe  a  motive 
tor  the  killing.  Tbe  defense  offered  erldence 
that  defoidaiit  had  tor  many  yean  been  sub- 
ject to  Insane  delusUma  that  people  were  try- 
Ins  to  poison  Urn  and  tbat  his  wife  bad  been 
unfaithful  to  hint  Terdlct  of  guilty  of  mur- 
der in  tbe  second  degree.  The  trial  Judge 
senteDced  the  defendant  to  undergo  Imprison- 
ment by  separate  and  solitary  confinement 
for  tbe  period  of  not  less  than  19  years  and 
not  more  than  20  years. 

EtTTora  assigned  were  (1  and  2)  misleading 
and  inadequate  instmctions  to  tbe  Jury,  and 
the  third,  fourth,  fifth,  sixth,  seventb,  ^hth 
and  ninth,  wbleb  were  as  foUomi: 

[1]  (3)  The  court  below  erred  in  sustaining 
commonwealth's  objection  to  tbe  question  of  dt* 
fendant's  couoael,  and  in  rejecting  the  teeti- 
mony.  as  follows : 

D^endant's  witoees  Frank  Bogacsynskl,  being 
on  tbe  stand  under  direct  examination: 

Q,  Did  you  or  did  you  not  at  any  time  obserre 
a  <»iange  of  conduct  on  the  part  of  this  defend- 
ant in  regards  to  his  mentality? 

Mr.  Culver,  District  Attorn^:  Ob^ed  to 
as  leading. 

The  Court :  The  objection  sustained,  and  the 
evidence  excluded.  Ajx  exceptum  Is  noted  for 
defendant,  and  a  bill  sealed. 

[21  (4)  The  court  below  erred  in  sustalnhig 
commonwealth's  objection  to  tbe  question  of  de- 
fendant's counsel,  and  in  rejecting  the  testi- 
mony, as  follows: 

Defendant's  witness  Dr.  D.  Ij.  Pratt,  being 
on  tbe  stand  under  direct  examination,  having 
given  tbe  opinion  tbat  tbe  defendant  was  insane, 
was  asked: 

Q.  Doctor,  yon  have  been  in  court  during  the 
trial  of  this  case  somewhat?  A.  I  have  heard 
some  of  the  evidence.  Q.  Will  you  state  to  tbe 
court  and  jury  upon  what  you  base  your  opin- 
ion, if  anything,  aaide  from  your  examination 
as  to  the  condition  of  this  defendant?  A.  Am  I 
to  pass  my  opinion  as  to  the  evidence  that  I 
have  beard?      Q.  Tee. 

Mr.  Culver,  District  Attorney:  Objected  to. 

Tbe  Court :  The  doctor  has  stated  his  opin- 
ion as  based  upon  bis  examination.  Tbe  objec- 
tion is  sustained,  and  the  evidence  excluded. 
An  exception  is  noted  for  dtfendant.  and  a  bill 
sealed. 

(5)  Tbe  court  below  erred  in  sustaining  com- 
monwealth's objection  to  tbe  question  of  defend- 
ant's counsel,  and  in  rejecting  the  testimony, 
as  followa: 

Defendant's  witness  Dr.  D.  L.  Pratt,  being 
on  the  stand  under  direct  examination,  having 
given  the  opinion  that  defimdant  was  Insane, 
was  asked: 

Q.  Doctor,  you  have  heard  a  portion  of  thto 
ease  in  court?  A.  Tea,  sir.  Q.  Have  you  beard 
the  evidence  of  witnesses  called  upon  behalf  of 
the  defendant,  who  have  testified  as  to  the  acts  of 
the  defendant?  A.  I  have  heard  some  of  them. 
Q.  Will  you  express  yoor  opinion  as  to  the  san- 
ity or  insanity  of  the  defendant,  upon  the  evi- 
dence in  relation  thereto,  which  you  have  heard 
in  court  in  this  case? 

Mr.  Culver,  District  Attorney:  Objected  to, 
as  Incompetent. 

Hie  Court:  Hie  objection  sustained,  and  tlie 
evidence  excluded.  An  exception  is  noted  for 
defendant,  and  a  bill  sealed. 

[3]  (6)  The  court  below  erred  In  sustaining 
commonwealth's  objection  to  the  question  de 
fendant^s  counsel  and  in  rejecting  the  testimony, 
as  follows: 

Defendant's  witness  Dr.  L.  S.  Betowslii,  being 
on  the  stand  under  direct  examination: 


Q.  What  time  of  day  did  you  Ttslt  him  In  the 
lock-up  at  South  Waverly,  about  Doctor?  A.  I 
should  say  some  time  between  3  and  4  in  the 
afternoon.  Q.  What  would  you  say  as  to  his 
condition  at  that  time?  My  previous  question 
was  directed  towards  your  examination  yester- 
day; I  am  now  asking,  from  your  observation 
at  that  time,  what  his  condition  was,  in  yoor 
judgment?  A.  Well,  bis  condition  at  that  time 
was  practically  the  same  as  it  was  yesterday. 
Q.  Can  you  say  to  the  court  and  jury  whether 
or  not  bis  delusions  at  tbat  time  bore  any  sim- 
ilarity to  bis  delusions  as  you  discovered  them 
yesterday?  A.  Tes,  dr.  Q.  Has  be  more  than 
one,  on  more  than  one  subject,  any  delusions? 
A.  Be  has  this  delusion  of  people  wanting  to 
poison  him,  and  of  somebody  watching  him  all 
the  time,  besides  this  other  one;  the  main  one, 
though,  was  in  regard  to  bis  wife.  Q.  This 
defendant,  while  suffering  from  one  of  these  de- 
lusions, in  your  judgment,  doctor.  Is  be  mental- 
ly respoDsible? 

BIr.  Culver,  District  Attorney:  Objected  to, 
as  an  improper  qoestimi.  It  ia  not  ue  proper 
test 

The  Court:  The  objection  is  sustained,  and 
the  evidence  excluded.  An  exception  Is  noted 
for  defendant,  and  a  bill  sealed. 

Mr.  Mills,  Counsel  for  Defendant:  The  wit- 
ness being  called  and  qualified  by  both  sides  of 
the  present  case  as  an  expert,  the  defense  con- 
tends that  the  question  is  proper. 

[4]  (7)  The  court  lielow  erred  In  sustaining 
c<Nnmonwealth*8  objection  to  the  qnestion  wC 
defendant's  counsel  and  rejecting  the  testimony, 
as  follows: 

Defendant's  witness  H.  W.  Kinney,  having 
testified  on  examination  in  chief  that  be  had 
known  defendant  for  eight  or  nine  years,  and 
de8crU>ed  certain  conduct  of  tbe  defendant  which 
he  had  witnessed,  was  asked: 

Q.  Did  you  consider  that  a  rational  or  irra- 
tional act? 

Mr.  Culver,  District  Attorney:  Objected  to, 
as  incompetent 

The  Court :  The  objection  sustained,  and  the 
evidence  excluded.  An  exceptttm  is  noted  for 
defendant,  and  a  bill  sesled, 

[5]  (8)  The  court  below  erred  in  sustaining 
commonwealth's  objection  to  tbe  question  of 
defendant's  counsel,  and  refusing  to  permit  an 
examination  of  tbe  juror,  as  follows : 

D.  C.  Lampman,  a  juror,  being  examined  on 
his  voir  dire,  was  asked: 

Q.  Have  you  any  conscientious  scruples 
against  insanity  as  a  defense  in  a  murder  trial? 

Mr.  Culver,  District  Attorney :  Objected  to, 
as  an  improper  Question. 

The  Court:  The  objection  sustained,  on  the 
ground  the  question  is  an  improper  gueedon. 
An  exception  noted  for  defendant,  and  a  bill 
sealed. 

[6]  (9)  The  court  erred  in  overroUng  the 
motion  of  defendant's  oonnsd.  and  refusing  to 
strike  from  the  record  the  question  and  answer, 
as  ftdlows: 

Defendant's  witness  Chas.  O.  Boagland,  being 
on  the  stand,  and  Itavlng  testified  to  bis  reputa- 
tion as  a  law-abiding  citizra,  was  asked  on 
cross-examination : 

Q.  Do  yon  know  whether  he  killed  a  man  or 
not?  A.  I  don*t  know. 

Mr.  Mills,  Counsel  for  Defendant:  We  move 
to  have  tbat  stricken  from  tbe  record— the  queS' 
tion  and  answer. 

Tbe  Court:  Tbe  motion  is  refused,  and  the 
evidence  stands.  An  exception  is  noted  for  de- 
fendant and  a  bill  sealed. 

Argned  before  BROWN.  POTTER,  ELKIN, 
STEWART,  and  MOSCHZISKER,  33. 

W.  G.  Schrier  and  Charles  B.  Mllbs,  both  ot 
Athens,  for  appellant  Charles  M.  ColTer, 
Dlst  Atty.,  ot  Towanda,  for  the  Ciommtuft- 
wealth. 


Digitized  by 


600 


92  ATLANTIC  REPORTER 


(Pa. 


PER  CURIAM.  The  appellant  was  con- 
victed In  the  court  below  of  murder  of  the 
second  degree.  The  first  two  assignments  of 
error  complain  of  the  charge  of  the  court  as 
being  misleading  and  unfair.  It  covers  68 
pages  of  printed  matter,  and  we  have  not 
been  persuaded  that  the  learned  Judge  failed 
to  fully  instruct  the  Jury  on  any  feature  of 
the  case,  or  that  the  charge  is  open  to  the 
criticism  contained  In  the  second  assignment 

The  remaining  seven  assignments,  com- 
plaining of  rulings  on  offers  of  evidence  and 
of  the  refusal  to  allow  a  question  asked  a 
Juror  on  his  voir  dire,  are  equally  without 
merit,  and  the  Judgment  la  affirmed. 


YEAOEB  T.  EDISON  ELECTRIC  CO. 

(Supreme  Court  of  FetmaylTania.   July  1, 
1914.) 

1.  ElXCTBIOITT  (S  Id*)— NBGLIOBIfT  ImuU- 
TION— SUFnCIBNCT  OF  EVIDENOB. 

Bvidence,  in  an  action  against  an  electric 
company  for  injuries  to  plaiutiS  from  coming 
in  contact  with  an  electric  wire  while  be  was 
painting  the  outside  of  a  building,  held  to  sus- 
tain a  finding  that  defendant  maiotained  an  im- 
properly insulated  and  dangerous  wire  at  the 
place  of  the  accident 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Cent.  Dig.  S  11;  Dec.  Dig.  S  IS-*] 

2.  Ex.ECTBicirr  (1 19*)— Pkbsonal  iNJuana— 
Nkqlioent  Insulation— Evidence. 

In  an  actton  for  injuries  from  coming  In 
contact  with  an  improperly  insulated  electric 
wire,  a  witnesB*  teclimonj  as  to  tbe  condition 
<if  the  wire  nearly  a  year  after  the  accident  was 
properly  admitted,  where  it  appeared  that  tbe 
wire  was  tbeo  in  tbe  same  conditiou  io  regard  to 
the  character  of  the  covering  as  at  the  time  of 
the  accident 

[Ed.  Note.-n-ror  other  cases,  sea  Electrkttj, 
Cent  Dig.  %  11;  Dec  Dig.  8  19-*] 

3.  Elbctbicitt  (5  16*)— Pebsonal  iNJcsisa— 
Defectively  iNstrLATEO  Wire— Notice. 

Where  the  defect  in  the  insulation  of  an 
electric  wire  resulting  in  Injury  to  a  person 
coming  in  contact  with  the  wire  is  one  of  orig- 
inal construction  and  not  one  arising  from  wear, 
it  is  not  essential  to  the  right  to  recover  for 
such  injuries  that  the  electric  company  shall 
have  had  notice  of  the  defect  prior  to  the  acci- 
dent 

[Ed.  Note.— For  other  cases,  see  Electrldty. 
Cent  Dig.  |  9;  Dec  Dig.  S  16.*) 

4.  ELECTRicrrr  (8  19*)- Pbbsonal  Injuries— 
Deffctive  Insulation  —  Contbibutoet 
Neglioencb. 

Where  a  person  was  injured  from  coming 
in  contact  with  a  defectively  insulated  electric 
wire  while  he  was  paintin?  the  outside  of  a 
building,  and  it  appeared  that  tbe  covering  of 
tbp  wire  whs  not  in  a  manifi-stly  bad  condition, 
nnd  thnt  he  was  jnsti6cd  in  believing  that  it 
was  sufficient  tu  protect  one  from  tbe  danger 
of  caRunI  contact,  he  was  not  guilty  of  contribu* 
tory  negligence  as  a  matter  of  law. 

[Ed.  Note.— For  other  eases,  see  Electridty, 
Cent  Dig.  1 11;  Dee.  Dig.  |  19*] 

Appeal  from  Court  of  Common  Fleas,  Las- 
caster  County. 

Trespass  by  William  S.  Yeager  against  the 
Edison  Electric  Company,  for  personal  in- 


juries. From  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

The  tacts  appear  by  Oie  oplnli^  of  the 
Supreme  Conrt,  and  in  Teager  t.  Edison 
Electric  Company,  242  Fa.  101,  88  Atl.  872. 

Argued  before  BROWN,  POTTER,  ISLKIN. 
STEWART,  and  MOSCHZISKER,  JJ. 

W.  n.  Hoisel.  of  lancaater,  for  appellant 
B.  F.  Davla,  of  Lancaster,  for  appellee^ 

MOSCHZISKER,  j.  When  tbta  caae  waa 
here  before  (242  Fa.  101,  108,  88  AtL  873, 
873).  we  said,  bj  oar  Brother  POTTER: 

"The  plaintiff  •  •  •  was  ^aged  la  pabiC* 
ing  the  outside  of  a  smaU  bricli  building.  *  •  * 
The  wires  of  the  defendant  company  entered 
the  building.  The  plaintiff  was  standing  upon  a 
ladder  •  •  •  in  the  immediate  vicinity  of  the 
wires.  Id  shifting  bis  position  his  shoulder 
came  In  contact  with  one  of  tbe  wires,  resulting 
in  his  receiving  a  serious  electric  shock  which 
caused  permanent  Injury.  The  wires  were  cov- 
ered with  some  materiel,  and  the  plaintiff  ap- 
parently tools  it  for  granted  that  they  were  safe- 
ly insulated.  The  result  showed  that  this  was 
not  the  case.  •  ♦  *  The  plaintiff  was  not 
working  at  a  point  where  the  wires  were  hang- 
ing out  of  ordinary  reach,  but  was  engaged  at 
the  point  where  tbe  wires  entered  the  building, 
and  tbe  nature  of  his  employment  seems  to  have 
made  it  necessary  for  him  to  approach  the  wires 
closely.  One  who  is  brought  by  bis  employ- 
ment in  close  proximity  to  electric  wires  which 
are  apparently  Insulated  cannot  be  fairly  charg- 
ed with  contributory  negligence  in  coming  in 
contact  with  the  wires,  unless  tbe  contact  was 
the  result  of  heedlessness,  or  of  his  own  lack  of 
proper  precautions,  tor  his  safety.  Prudence 
requires  those  in  control  of  a  deadly  current 
of  electricity  to  exercise  tbe  highest  deitree  of 
care  in  protecUng  tbe  wires  at  points  where  per- 
sons in  the  oourse  of  their  lawful  employment 
are  liable  to  come  In  c<mtact  with  them.  It  ap- 
pears from  tbe  evidence  that  the  iosulatinir  ma- 
terial used  in  this  case  waa  such  as  is  ordinarily 
used  upon  the  wires  when  banging  in  tbe  air, 
and  out  of  OTdinary  reatA.  It  by  do  means  fol- 
lows that  Insulation  of  this  character  Is  reason- 
ably safe  for  use  upon  wires  at  points  where 
they  enter  buildings,  or  where  it  may  reason- 
ably be  expected  that  persons  in  tbe  discharge 
of  duty  may  accidentally  come  In  contact  with 
them.  The  trial  judge  apparently  made  no  dis- 
tinction between  the  danger  to  be  apprehended 
from  tbe  wires  when  hanging  in  the  air  out  of 
ordinary  reach  and  that  which  slmuld  properly 
be  anticipated  at  such  a  point  of  proximity  as 
this.  Insulation  that  may  be  sufficient  at  one 
place  may  not  constitute  a  proper  protection 
against  danj^er  from  tbe  wires  at  another.  As 
we  said  in  i'itzgerald  v.  Edison  KlecCric  Illumi- 
nating Co.,  200  Pa.  540  [SO  AtL  161.  80  Am. 
St.  Rep.  732]:  "Tbe  company,  however,  which 
uses  such  a  dangerous  agent  is  bound  not  only 
to  know  the  extent  of  tbe  danger,  but  to  use  tbe 
very  highest  degree  <rf  care  practicable  to  ov<nd 
injury  to  every  one  wfao  may  be  lawfully  in 
proximity  to  its  wires  and  liable  to  come  acci- 
dentally or  otherwise  in  contact  with  tbem. 
•  •  *  The  duty  is  not  only  to  make  tbe  win 
safe  by  proper  insulation,  but  to-  keep  it  so  by 
constant  oversight  and  repair,* " 

We  then  determined  that  "the  trial  Judge 
erred  in  excluding  testimony  offered  to  show 
that  tbe  wires  were  faulty  in  construction,"  in 
that  they  "were  not  properly  insulated  at  the 
spot  where  the  accident  occurred,"  say  lug, 


•For  other  cuss  see  same  topic  ud  sectloo  NUUBBR  In  t>ec  Die  A  Am.  Dim-  Kay-No.  Ssrlss  A  B^'r  ttOmam 
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"rach  eTidenoe  woiUd  fslrly  IwTe  raised  a 
unestlon  for  the  jury." 

[1]  Oa  tbe  present  trial,  Oils  erldence  was 
admitted,  and  the  wttness  testified  that  the 
irtrea  which  caused  the  Injury  were  only  sur- 
Toonded  by  a  cotton  Insulation  covered  with 
pitch:  he  said  that  this  "was  not"  a  safe 
insulation,  that  it  was  "a  dangerous  cover- 
ing,"  because  "there  was  nothing  there  to 
guard  a  man  away  from  the  current— there 
was  no  rubber  there,  no  insulation  there  to 
protect  a  man."  lie  further  testified  that 
"a  good  rubber  eorer  nextto  tbe  ccQ^per  and 
a  cover  over  it  to  protect  the  rubber,"  would 
have  bera  a  pn^r  and  anffldent  insulation. 
As  indicated  In  our  former  opinion,  the  is- 
sue did  not  involve  tbe  determination  of  what 
waa  a  pnvtf  covering  for  wires  "hangtog 
in  the  air  out  of  ordinary  reach,"  but  where 
"they  altered  buildings";  and  tbe  present 
testimony  was  sufiicieut,  if  believed  (as  the 
v«*dict  shows  it  was),  to  sustain  a  finding 
that  tbe  defendant  company  had  maintained 
an  improperly  insulated  and  dangerous  wire 
at  tbe  place  in  question.  This  act  of  negli- 
gence was  averred  in  the  statement  of  claim, 
and  the  Jury  was  expressly  confined  to  its 
consideration  by  the  instmctlons  of  the  trial 
jDdge. 

{31  It  will  not  do  to  say  that  the  testlraony 
going  to  the  point  before  ua  should  be  dis- 
missed because  the  witness  made  his  exami- 
nation nearly  a  year  after  the  accident ;  for 
one  of  defendant's  own  witnesses  admitted 
that  the  wire  was  in  the  same  condition,  so 
far  as  conoemed  tbe  character  of  the  cover- 
ing, "in  December,  1812.  when  Mr.  Scbencfr 
saw  it,  as  it  was  at  the  time  of  tbe  accident." 

[3,4]  The  question  of  tbe  plaintiff's  con- 
tributory negligence  was  properly  submitted 
to  the  jnry  in  the  general  charge,  as  also  In 
the  trial  judge's  answers  to  the  defendant's 
points,  and  the  verdict  must  be  accepted  as 
concloalve  of  that  issue;  furthermore,  the 
defect  complained  of  being  one  of  original 
construction,  and  not  arising  from  wear, 
proof  of  notice  was  not  required.  Myers  v. 
Edison  Electric  lU.  Co.,  225  Pa.  387,  74  Atl. 
223;  Weir  v.  ilaverford  Elec.  I4ght  Com- 
pany, 221  Pa.  611,  70  Atl.  874,  and  Haertell  v. 
Penna.  Co.,  210  Pa.  640.  69  Atl.  282,  dted  by 
the  appellant,  are  on  their  facts  dlBtlDgulsh- 
able  from  the  case  before  us.  In  the  first 
two  the  lack  of,  or  defects  In,  the  Insulation 
were  manifest,  and  in  the  other  the  plain- 
tiff carelessly  grasped  a  dangerous  electric 
wire  with  bis  naked  band  without  any  ap- 
parent cause  for  so  doing.  Here,  tbe  cover- 
ing waa  not  in  a  manifestly  bad  or  danger- 
cos  condition ;  on  the  contrary,  from  appear- 
ances, the  plaintiff  had  reason  to  believe 
that  It  was  sufficient  to  protect  one  from  the 
I>ossIble  danger  of  casual  contact ;  nnd,  ac- 
cording to  the  testimony  of  tbe  injured  man, 
his  shoulder  BA'cldeutally  eucountered  the 
obstruction  of  the  wires  while  he  was  In- 


tent upon  his  work.  On  tha  wholes  we  are 
not  convinced  of  errot. 

The  assignments  are  overruled,  and  tbe 
Judgment  Is  afllrmed. 


HABNISH  V.  QUARRYVILI/B  R.  CO.  et  at 
(CITY  OF  liANCASTBR,  Intervener). 

(Supreme  Court  of  Pennsylvania.   July  1, 

1&14.) 

1.  Bahjhujis  (I  76*)— Ubb  or  Snurs  bt 
BAiLBOAn  CoupANT— Legislative  Fowek. 

The  Legislature  may  authorize  a  railroad 
compacr  to  lay  its  tracks  on  a  public  street. 

[Bd.  Note.— For  other  cases,  tee  Railroads, 
Cent  Dig.  iS  183-191;   Dec.  Dig.  |  75.*] 

2.  Railboaos  (i  76*)— Stbustb— Use  bt  Raii/- 

W>AD— COHBIBUCnoif  OF  PBITATE  SIDXKO— 

Consent  of  City. 

While  ordinarily  a  railroad  company's  right 
to  eonstmct  traclcfl  on  a  street  Includes  the  im- 
plied right  to  hnild  sidings,  a  company  whose 
tracks  occupied  a  street  could  not  cosstroct  a 
Hiding  desired  by  an  adjoining  owner,  without 
conaent  of  the  city,  where  tbe  company  de- 
rived its  right  from  Act  April  3,  1873  (P.  L. 
494),  authorizing  it  to  use,  pass  over,  and  oc- 
cupy such  street,  which  act  contemplated  the 
continued  use  of  tbe  street  as  a  public  thorough- 
fare,  and  it  appeared  that  the  street  could 
eontinoe  to  be  so  used  if  sidings  were  not  con- 
structed,- but  not  If  they  were  constructed. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  St  195.  196,  199-201 ;  Dec.  Dig.  S 
76.*) 

3.  Railboads  ^  216*)— TJSE  OF  Stbebts  by 
Railsoad— Construction  or  Sioino—Cok 

SENT  OF  ClTV— DlSUIBSAL  OF  BiLL. 

Where  tlie  city  intervened  In  opipoaition  to 
plaintiff  in  a  property  owner's  suit  for  a  man- 
datoiy  Injunetkm  to  compel  a  railroad  using  a 
street  to  constract  a  siding  for  plaintiff's  bene- 
fit.  and  it  appeared  that  amce  the  construction 
of  such  siding  would  interfere  with  the  use 
of  tbe  street  as  a  thoroughfare,  tha  company 
had  no  right  to  constinot  it  without  tha  city's 
consent,  plalDtifTs  bill  was  properly  dismissed, 
though  It  appeared  that  the  company  had  dis- 
criminated against  plaintiff  by  the  construction 
of  other  sidings. 

[Ed.  Note.~-For  other  cases,  see  Railroads, 
Cent.  Dig.  I  713;  Dec  Dig.  {  216.*] 

Appeal  tctaa  Court  <^  Common  Pleas,  Lan- 
caster County. 

Bill  by  Christian  E.  Hamish  against  the 
QnariyvUle  Railroad  Company  and  another 
for  a  mandatory  Injunction,  in  which  the 
City  of  Lancaster  intervenes.  From  Judg- 
ment dismissing  the  bill,  plalntifC  appeals. 
Affirmed. 

Argued  before  BROWN.  POTTER,  ELKIN, 
STEWART,  and  MOSCHZISKBR,  JJ. 

M.  M.  Hamlah,  and  John  E.  Malone,  both 
of  Lancaster,  for  appellant.  Bernard  J. 
Myers,  City  Sol.,  W.  U.  Henael.  and  John 
A.  Nauman,  all  of  Lancaster,  tor  appellees. 

BROWN,  J.  By  an  act  of  assembly  ap- 
proved May  10,  1871  (P.  U  1872,  p.  1287),  tlif 
Lancaster  &  Reading  Narrow  Giuikg  Hallrri*!! 
Company  waa  lncorponit«d,  with  aiitiK.rity 
to  construct  a  railroad  from  the  city  of  I«in- 
caster  to  the  city  of  Reading,  and  bruiit-bt's 
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tberefrom;  and  by  a  sapplementary  act  ap- 
proTed  April  8,  1873  (P.  L.  494),  It  was  au- 
thorized "to  use,  pass  over  and  occapy  such 
streets  and  alleys  in  tfie  dty  of  Lancaster  as 
may  be  required  In  the  constniction  of  Its 
roads."  All  of  the  property,  rights,  and 
franchises  of  this  company  passed  by  pur- 
chase to  tlie  Quariyvllle  Ballroad  Company 
In  1894,  and  the  road  Is  now  being  operated 
for  that  company  by  the  Pennsylvania  Rail- 
road CcHnpany.  In  the  construction  of  Its 
/oad  the  Lancaster  A  Reading  Narrow  Gauge 
BalTrcAd  Company  occupied  longitudinally 
Water  street,  in  the  dty  of  Lancaster,  and 
the  trains  of  the  Pennsylvania  Railroad  Com- 
pany now  mn  oybt  it  The  plaintUF  has  a 
coal  yalrd  fronting  on  said  street,  along  the 
tracks  of  the  Quarryvllle  Railroad  Company, 
and  demanded  of  it  and  the  Pennsylvania 
Railroad  Comimny  a  siding,  with  switching 
connections,  from  the  line  of  the  railroad  to 
his  coal  yard,  to  be  constructed  at  his  ex- 
pense. Upon  the  refusal  of  these  companies 
to  give  him  the  siding  connection,  he  filed 
this  bill  for  a  mandatory  injunction  to  com- 
pel them  to  do  so. 

In  their  answer  the  defendants  deny  the 
right  of  the  complainant  to  connfect  with 
their  railroad  without  the  consent  of  the 
city  of  Lancaster,  and  aver  that  it  has  not 
only  refused  consent,  but  has  notified  them 
that  any  attempt  on  their  part  to  construct 
the  siding  will  be  enjoined  by  proceedings 
against  them.  After  this  answer  was  filed 
the  city  of  Lancaster  was  granted  leave,  up- 
on Its  petition,  to  intervene  as  a  party  de- 
fendant, and  in  its  answer  It  denies  the  right 
of  the  complainant  to  make  the  siding  con- 
nection without  its  consent,  which  has  not 
been  obtained.  The  ease  was  heard  on  bill 
and  answer  under  the  following  stipulation : 

"It  is  agreed,  by  all  the  parties  to  this  pro- 
ceeding, inclumng  the  intervening  defendant, 
that  the  case  shall  be  beard  on  oil!  and  an- 
swer' that,  in  BO  far  as  any  of  the  allegations  of 
fact  in  tlie  bill  are  denied  by  the  answer,  proof 
is  waived  by  the  defendants,  and  all  parties 
agree  that  the  sole  question  to  be  considered 
and  determined  Is  the  question  of  law  as  to 
whether  or  not  the  plaintiff  is  entitled  to  a 
mandatory  injunction  a^inst  the  rjpfendanta  to 
lay  the  proposed  siding  on  South  Water  street, 
in  the  city  of  Lancaster,  without  the  consent 
of  the  municipal  authorities  of  said  city  and 
after  notice  to  the  railroad  companies,  defend- 
ants, that  the  city  of  Lancaster  has  refused  to 
grant  such  permiasion  to  the  complainant  in 
this  bill." 

The  legal  conclnslon  of  the  learned  chan- 
cellor below  was  that  the  railroad  compa- 
nies have  no  right  to  construct  the  siding 
asked  for  by  the  complainant  without  the 
consent  of  the  city,  and  the  bill  was  accord- 
ingly dismissed. 

[1-3]  In  granting  to  the  Lancaster  &  Read- 
ing Narrow  Gauge  Railroad  Company  the 
rli^t  to  use,  pass  over,  and  occupy  such 
streets  in  the  city  of  Lancaster  as  might  be 
required  In  the  conBtnicti<Hi  of  Its  roads, 
the  Leglslatan  gan  it  eqtress  authority  to 


lay  Its  tracks  on  Water  street.  This  rUfht 
or  franchise  caimot  be  questioned,  even  by 
the  dty  of  Lancaster.  "That  the  Le^slatnie 
may  authorise  a  railroad  company  to  lay  its 
tracks  on  a  public  street  has  not  been  dcmhted 
since  the  decision  in  the  PtiUad^hie  ft 
Trenton  Railroad  Oa's  Case,  6  Wliart  2S 
m  Am.  Dec.  202]."  Pennsylvania  Railroad 
Oo.'8  Appeal,  llS  Pa.  «14,  B  Atl.  872.  But  it 
thB  successors  ot  the  Lancaster  ft  Reading 
Narrow  Gauge  Railroad  Company  should 
undertake  to  do  what  is  not  authorized 
under  the  rl^t  or  firanchlse  to  lay  the 
tracks  of  Oie  railroad  on  the  streets  of  the 
dty,  and  thereby  prevent  ttieir  use  as  pub- 
lic thoroughfares,  It  Is  not  only  the  rlg^t, 
hut  the  duty,  of  the  dty,  In  the  interest  of 
the  general  public,  to  «iJoln  sndi  Interfer- 
eaoe  with  the  use  of  one  of  Its  thorough- 
fares. No  express  authority  was  given  by 
the  Legislature  to  the  original  company  to 
cotiStmct  sidings  along  its  road  in  the  said 
dty.  If  such  authority  had  been  conferred, 
there  conld  be  no  donbt  of  the  right  of  the 
company,  or  its  successors,  to  exercise  it 
Answer  Is  made  to  this  that  the  right  to  con- 
atrnct  the  road  on  the  streets  carried  with 
it,  by  necessary  Implication,  the  right  to 
build  and  connect  sidings  with  It.  As  a  gen- 
eral proposition,  this  Is  undoubtedly  correct, 
and  we  have  so  said,  but  never  under  con- 
ditions similar  to  those  existing  in  the  case 
now  before  us.  The  right  given  by  the  Legis- 
lature ts  to  use,  pass  over,  and  occupy  the 
streets  of  Lancaster  in  the  construction  of 
the  Lancaster  ft  Reading  Narrow  Gauge 
Railroad.  The  right  so  given  contemplated 
the  continued  use  of  the  streets  as  public 
thoroughfares,  and  they  can  continue  to  be 
so  used,  if  obstructions  in  the  shape  of  sid- 
ings do  not  radiate  from  the  railroad  tracks. 

The  learned  court  below,  under  the  undis- 
puted facts,  reached  the  following  condu- 
slon,  which  has  not  been  assigned  as  error: 

"If  the  plaintiff  haa  the  right  which  be  claims 
in  his  biU,  every  othtx  reddent  along  Water 
street  Is  certainly  vested  with  a  like  right; 
and  this,  if  pursued  to  its  extremity,  would  ren- 
der  Water  street  almost  useless  as  a  public 
thoroughfare." 

This,  without  more,  called  for  a  dismiss- 
al of  complainant's  bill.  A  mere  private 
owner  of  a  lot  of  ground  fronting  on  Water 
street,  he  asks  that,  without  the  consent  of 
the  city,  he  be  given  a  spedal  right  or  priv- 
ilege in  one  of  its  highways.  There  is  noth- 
ing in  the  act  of  1871,  or  its  suppliants,  re- 
lating to  the  Lancaster  ft  Reading  Narrow 
Gauge  Railroad  Company,  whidi  gives  him 
such  right  or  privilege.  What  that  com- 
pany, or  Its  successors,  may  do  under  these 
acts  of  assembly  for  their  own  convenience 
or  necessities,  Is  not  the  question  in  the  case. 

It  is  earnestly  contended  that  this  decree 
ought  to  be  reversed,  and  the  injunction  pray- 
ed for  awarded,  In  view  of  what  was  dedded 
In  Beaver  Borough  v.  Beaver  Vall^  Rail- 
road Co..  217  Pa.  280,  66  Atl.  S20.  A  nry 
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dllTemit  attnation  was  there  presented,  and 
we  dlstiDctlr  said  that  to  what  extent  an  im- 
plied right  to  construct  switches  on  the  streets 
of  a  monidpalit?  may  be  exercised,  where 
the  continued  maintenance  of  the  street  as 
a  pablic  thoroughfare  is  involved,  was  a  ques- 
tion not  raised  in  the  proceeding.  The  facts 
In  that  case  may  be  briefly  stated.  The  bor- 
ough of  Bearer,  by  an  ordinance  of  the  town 
coandl,  authorized  the  railroad  company  to 
construct  Its  railroad  along  and  upon  Fifth 
street  for  a  distance  of  4^68  feet  The  rail- 
road company,  in  pursuance  of  Its  charter 
and  the  said  ordinance,  constructed  and  was 
operating  a  railroad  along  and  upon  said 
street.  It  had  no  freight  depot  or  other  place 
In  the  borough  for  the  receipt  and  discharge 
of  freight  and  merchandise,  and  for  some 
time  before  the  bill  was  filed  against  It  bad 
been  receiving  and  discharging  thft  same  at 
■acb  points  along  the  street  as  were  moat 
ccmTenlent  to  it  and  its  patrons.  At  the  li^ 
stance  of  the  borough  an  lnjiinctl<m  was  is- 
med,  restraining  it  from  allowing  its  cars  to 
stand  OD  its  tracks  on  Fifth  street,  and  from 
reoelTing  and  dischai^ing  freight  or  mer- 
chandise at  any  point  along  the  said  street 
Sobfleqnently  it  started  to  construct  a  swltdi 
from  Its  main  line  into  a  lot  along  Fifth 
street,  for  the  purpose  of  enabling  it,  In  the 
proper  and  conTenient  i^ration  of  Its  rail- 
road, to  leceiTe  and  deliver  fre^t  and  mer^ 
^^flwaia^  from  and  to  the  owners  of  the 
ground,  who  were  engaged  In  the  buainees  of 
general  contracting.  The  court  found  that. 
If  the  said  switch  was  laid  at  grade  from  the 
main  line  of  the  defendant's  railroad  into 
property  of  the  firm,  as  proposed  by  the  rail- 
road, it  would  not  be  an  unreasonable  ob- 
struction to  public  travel  along  the  street  In 
affirming  the  decree  dismissing  the  bill  for 
an  lnjuncti<m  against  the  railroad  company 
we  said: 

**The  right  of  the  railroad  company  to  main- 
tain its  tracks  oo  EMfth  street  was  conceded  in 
the  court  below,  and  for  present  purposes  must 
be  conceded  here.  The  only  question  then  be- 
fore UB  is:  Has  the  company  the  right  to  oon- 
Btruct  the  proposed  switch  and  siding  from  its 
established  main  line  upon  the  public  street 
for  the  purpose  indicatedr  The  thirteenth  find- 
ing of  fact  by  the  court  below  was  as  follows: 
*If  said  switch  is  laid  at  grade  from  the  main 
line  of  defendant's  railroad  to  the  property  of 
Cook  &  Anderson,  as  proposed  by  the  defendant 
company  and  averred  in  iu  answer,  It  will  not 
be  an  uoreosousble  obstruction  to  public  travel 
aloDff  said  Fifth  street*  No  attempt  was  made 
to  controvert  this  finding.  In  view  ot  the  fact 
that  Fifth  street  is  100  feet  wide,  this  Is  not 
surprising.  This  Is  not  then,  the  case  of  a 
railroad  attempting,  for  its  own  convenience, 
and  under  no  compelling  condition,  to  appro- 
priate with  the  consent  of  tiie  borougb  an  en- 
tire street,  thereby  diverting  it  from  its  origi- 
nal use  and  purpose,  and  defeating  public  en- 
joyment of  the  same.  The  use  of  the  switch 
and  siding  wonld  be  consistent  with  the  con- 
tinned  use  of  the  street  as  a  pnblie  thorough- 
fare. Under  such  drcumstances  the  rigbt  of 
the  comMoy  in  the  premises  Is  not  open  to 
question." 


It  seems  there  are  sidings  connecting  with 
the  railroad  on  Water  street  and  a  complaint 
of  the  appellant  Is  that,  In  view  of  this,  he 
Is  discriminated  against  by  the  railroad  com- 
panies. This  is  sufllctently  answered  by  the 
following  in  the  opinion  of  the  court  below: 

"As  between  the  plaintiff  and  the  railroao 
etunpanles,  defendanta^  it  may  be  that  the  plain- 
tiff has  the  rigbt  to  insist  upon  a  siding;  but, 
when  the  controversy  hroulens  to  one  between 
him  and  the  municipality,  we  do  not  tbink  be 
tias  any  standing  in  court  It  is  upon  tbis  that 
the  railroad  companies,  as  well  as  the  dty  of 
Lancaster,  base  their  defense,  and  this  appears 
to  us  to  be  the  controlling  feature  of  the  case. 
If  the  companies  have  no  right  to  constract  the 
siding  without  mnnicipal  consent  (and  we  are 
of  the  opinion  that,  under  their  acts  of  incor- 
poration, they  have  not),  then  it  makes  no  iit- 
rerence  at  this  time  whether  or  not  the  sidings 
already  granted  discriminate  against  the  idaJn- 
tifl." 

Decree  affirmed  at  appdlanlf  s  costi. 


OBB  «t  sL  T.  GONBBTOGA  TBAOTION  CO. 
(Supreme  Court  of  Pennsylvania.  July  1, 1914.^ 

1.  RULBOADS  (i  S60*)  ~  IlTJUBIBS  —  BLBO 

TBio  Bailwat— Fbxghtbiiiro  Hobss-^Teo- 

Z.IOItNCE. 

Where  a  horse,  being  driven  on  the  high- 
way, gave  no  sign  of  fright  on  the  approach  of 
an  electric  car  over  a  track  oo  the  highway,  the 
act  of  the  motorman  in  whistling  at  a  crossroad, 
causing  the  horse  to  become  frightened,  was  not 
negligence,  rendering  the  railway  company  liable 
for  consequential  injuries  to  the  driver. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  ||  1241-1244;  DecTbig.  |  860.*] 

2.  Railboadb  (I  872*)— Speed  of  Cabs— Nsq- 

UOENCE. 

The  speed  of  an  electric  car  over  a  track 
laid  on  a  highway  was  not  excessive,  so  as  to 
constitute  negligence,  where  it  did  not  appear 
that  it  was  running  at  a  rate  exceeding  20  miles 
an  hour. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1267-12(».  1271-1274;  Dee.  Dig. 
I  372.«] 

Appeal  from  Court  of  Common  Pleas,  Lan- 

caster  Coonty. 

Trespass  by  Mary  O.  Orr  and  husband 
against  the  Coneatoga  Traction  Company,  for 
personal  injuries.  From  Judgment  refusing 
to  take  off  nonsuit,  plaintiffs  appeaL  Af- 
firmed. 

Landls,  P.  J.,  filed  the  following  opinion 
in  the  court  of  common  pleas: 

The  present  suit  was  brought  to  recover  dam- 
ages from  the  defendant  company  for  alleged 
negligence,  consisting  of  loud  whistling  and  the 
runnmg  of  a  car  at  an  excessive  rate  of  speed 
on  the  pablic  road  upon  which  the  plaintlE^s  were 
driving. 

It  appeared  that  the  plaintiffs  resided  In  the 
dty  of  Lancaster,  and  that  on  March  10,  1912, 
about  10:05  o'clock  in  the  morning,  they  left 
thdr  home,  driving  a  young  horse,  with  a  buggy 
attached,  for  the  purpose  of  visitmg  Mrs.  Orr's 
father,  who  resided  in  the  country.  They  drove 
out  the  Willow  Street  tumnilu!,  in  the  middle 
of  the  road.  Along  the  left-hud  side  of  the 
same,  at  the  place  of  the  accident  ran  the  tracks 
of  the  Coneatoga  Traction  Company.  When 
Uiey  had  proceeded  a  short  distance  beyond  what 
is  called  Kendig's  road,  a  car,  which  was  going 
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to  QuarryTille,  came  "behind  them,  gave  two 
sbrleKine  whistles,  as  they  b&j.  and  immediate)? 
ran  hj  tnem.  At  tbe  inatant  tne  horse  got  sight 
of  the  car,  it  dashed  over  the  fence.  Henry  W. 
Orr,  who  was  the  only  one  that  testified  upon 
the  snhject,  said  that  from  the  time  of  the  whis- 
tle to  the  fright  of  the  hone  was  a  con  pie  of 
secODds.  Mrs.  Orr,  describing  what  happened, 
said  that,  as  the  car  "approached  the  crossing, 
it  gave  two  shrill  whistles,  and  immediately  the 
horse  became  frightened,  and  plunged  and  rear- 
ed, and  became  unmana««ible,  and  I  threw  up 
my  haod  as  a  signal  for  the  car  to  stop,  •  •  * 
and  it  came  onward  with  a  great  noise  and  ran 
past  it,  and  as  soon  as  the  car  passed  it,  and 
the  horse  saw  the  car,  at  that  instant  she  bolted 
over  the  fence  and  landed  on  the  top  of  a  cherry 
tree."  The  speed  of  the  car,  as  fixed  by  Henry 
W.  Orr,  was  20  miles  an  hour.  Orr  was  driying 
a  young  horse^  and  that  very  day,  after  this  ac- 
cident, she  shied  at  leaves  and  a  log  in  a  public 
road,  about  two  miles  distant,  and  slipped  and 
fell  mto  a  field,  from  which,  with  aid  from  oth- 
ers, it  was  rescued.  Under  this  state  of  facts, 
we  were  of  the  opinion  that  a  judgment  of  non- 
suit should  be  entered,  and  the  correctness  of 
that  conclusion  is  now  to  be  determined. 

[I]  Was  the  motormna  guilty  of  negligence  in 
whistling  at  the  Kendig  road?  Up  to  that  time 
there  is  no  evidence  that  the  horse  gave  any  sign 
of  fright,  and  it  was  certainly  the  motorman's 
duty  to  sifma],  as  the  car  approached  roads. 
In  Philadelphia  Traction  Co.  v.  Bernheimer,  125 
Pa.  61fi,  17  Atl.  477,  Paxson,  C.  J.,  in  delivering 
the  opinion  of  the  court,  eaid:  "It  was  not  neg- 
ligence to  ring  the  bell  as  the  car  approachwi 
Fourth  street.  It  would  have  been  oegtM:eDce 
not  to  have  done  so."  And  in  Steiner  t.  Phila- 
delphia Traction  Co.,  134  Pa.  199,  is  was  added: 
"The  bell  of  a  traction  car  is  not  only  rung 
at  all  street  crossings,  but  frequently  at  other 
places,  to  warn  persona  of  its  approach.  Nor 
does  such  ringing  necessarily  tend  to  frighten 
horses.  If  it  did,  there  would  be  accidents  daily. 
We  bave.said'emphatically  that  it  would  be  neg- 
ligence not  to  ring  at  a  crossing,  and  the  plain- 
tiff would  probably  have  been  swift  to  invoke 
the  benefit  of  such  rule  had  his  injury  resulted 
from  an  omission  to  do  so.  If  we  now  say,  or 
permit  a  jury  to  say,  that  It  is  negligence  to 
rln^  at  a  crossing,  what  rule  would  the  company 
or  Its  gripman  have  to  guide  them  in  such  cas- 
es?" 

Guided  by  these  authorities,  we  are  forced  to 
conclude  that  the  evidence  does  not  disclose  any 
negligence  on  the  part  of  the  company  because 
the  motorman  whistled  at  the  road  crossing. 

[2]  The  next  question  is  whether  there  was 
excessive  speed  which  caused  the  accident  and 
made  the  defendaot  liable.  While  the  plain- 
tiffs testified  that  the  car  ran  very  fast,  the  only 
person  that  fixed  the  rate  of  speed  was  Mr.  Orr. 
who  said  that  it  was  running  at  the  rate  of  20 
miles  an  hour.  We  do  not  think  that  such  a 
rate  on  a  country  road  is  excessive.  Under  the 
act  fixing  the  speed  of  automobiles,  which  run, 
not  upon  a  track,  hut  in  the  public  roadway, 
where  they  are  liable  at  all  times  to  meet  hors- 
es and  wagons,  and  pedestrians,  the  law  has  fix- 
ed 24  miles  an  hour  in  the  country  as  the  max- 
imum rate  of  speed.  "Klcctric  cars,  upon  sub- 
urban roads,  usually  move  at  a  good  rate  of 
speed.  They  run  fast;  and  the  fact  that  they 
do  so  is  one  of  the  reasons  why  they  ^st  and 
are  permitted  to  use  the  public  highways.  If 
they  did  not  move  speedily  they  would  not  meet 
the  requirements  of  the  public  service,  and  no 
inference  of  negligence  is  to  be  drawn  from  the 
mere  fact  that  they  do  so.  Tingst  v.  Lebanon 
Street  Ballway  Co.,  167  Pa.  438  [31  Aa  687] ; 
Smith  T.  Kailway  Co.,  187  Pa.  451  141  Aa 
479] :  Dunkle  v.  City  Passenger  Railway  Co., 
209  Pa.  125  [58  Atl.  268] ;  Condry  v.  Wilkes- 
Barre  &  Wyoming  Valley  Traction  Co.,  228  Pa. 


270  [77  Att  SOOl"  Hollihan  t.  Pittsburgh 
Railways  Ca,  64  Pa.  Super.  Ct.  204. 

Orr'a  evidence  is  that  the  car  was  on  the  Kod- 
dig  crossing,  and  his  wife  threw  out  her  arm, 
signaling  for  the  motorman  to  stop,  and  imme- 
diately the  car  ran  by,  and  the  instant  the  horse 
got  sight  of  the  car  "she  dashed  to  the  right 
and  over  the  fence."  In  Hollihan  v.  Pittsburgh 
Railways  Co.,  54  Pa.  Super.  Cl  204,  it  appeared 
that  the  plaintiff  was  riding  on  horseback  in 
tbe  middle  of  a  macadamized  road,  on  a  down- 
grade, after  having  passed  n  curve  :  that  a  utreet 
car,  following  the  plaintiff,  rounded  tiie  curve 
and  came  down  the  grade  at  a  high  rate  of 
speed,  with  its  bell  ringing  at  the  curve  and 
down  the  grade;  and  that  the  horse  showed  no 
sign  of  fright  until  the  car  was  nearly  opposite 
to  him,  when  he  suddenly  wheeled  and  jumped 
backward,  and  his  rump  came  in  oolllsioa  with 
the  comer  of  the  body  of  the  car,  just  back  of 
the  steps  leading  down  from  the  front  of  the 

glatform.  It  was  held  that  judgment  ahonld 
ave  been  entered  in  favor  of  t£e  defendant  non 
obstante  veredicto.  This  case  fully  discusses  all 
the  law  upon  the  subject,  and  in  onr  judgment 
settles  the  present  controversy. 

We  are  of  the  opinion  that  no  snfficlent  svi- 
denee  of  negligence  was  presented  upon  flie  trial, 
and  that  the  judgment  of  nonsuit  was  tho^fora 
properly  entered.  Wa  aceordlnsir  discbuge 
this  rule. 
Rule  dlsdiarged. 

On  tbe  trial  the  court  below  ordered  non- 
suit, wblch  it  subsequently  refused  to  take 
off. 

Argued  before  BROWN,  POTTER,  ELKIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

O.  B.  Montgomery,  of  I.ancaster,  for  ap- 
lants.  W.  U.  Hensel,  of  Lancaster,  for  .appel- 
lee. 

PER  CURIAM.  This  judgment  is  affirmed 
on  the  opinion  of  the  learned  president  judge 
of  the  court  below,  discharging  the  rule  to 
show  cause  why  the  nonsuit  should  not  be 
stricken  ciL 


MUMMA  V.  MUMMA. 

(Supreme  Court  of  Pennsylvania.   July  1, 
1914.) 

1.  Limitation  ov  Actions  (§  127*)— Auend- 
■D  Stjltbmekt  or  Glaiu— New  Oaubb  or 
Action. 

Where  a  statonent  of  claim,  filed  July  27, 
1909,  alleged  that  on  April  1.  1005,  defendant 
owed  plaintiff  $6,800  for  money  loaned,  and  that 
on  such  date  defendant  paid  plaintiff  $3,800. 
leaving  $3,000,  with  interest,  due,  an  amended 
statement,  filed  January  24,  1911,  alleging  tliat 
such  payment  was  mad«  in  stock,  which  defend* 
ant  guaranteed,  set  up  a  new  catue  of  action, 
barred  by  limitations, 

[I'M.  Note.— For  other  cases,  im  Undtstitut  of 
Actions.  Dec.  Dig.  |  127.*] 

2.  LiuiTATioN  or  Actions  (St  121,  127*)— 

COHHENCEUENT  0?  AcTION— AMEHDHENT  OT 

Pleading— New  Cause  op  Action. 

An  amendment  to  pleadings,  which  intro- 
duces a  new  cause  of  action^  or  brings  in  a  new 
party,  or  changes  tbe  capacity  In  wUch  defend- 
ant is  sued,  will  not  be  allowed  after  the  stat- 
ute of  limitations  has  run. 

[Ed.  Note.'For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f|  537,  640,  543-547;  Dec. 
Dig.  H  121,  127.*] 

Fell.  C.  J.,  and  Brown.  J.,  dissenting. 


•For  otber  cases  see  same  topic  sad  section  HDMBBB  Id  Dec.  Dig.  A  Am.  Dig.  K  vNo.  Serlw  ft  BeVr  ladem 
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Am>eal  from  Conrt  of  Common  Pleas,  Lao- 
caater  County. 

Assumpsit  by  John  N.  Momma  against  3am- 
nel  N.  Mamma  for  money  loaned.  Judgment 
tor  plaintiff.   Defendant  appeals.  Reversed. 

Argued  before  FELL,  C.  J.,  and  BKOWN, 
POTTEB,  £LEIN,  STBWART,  and  MOS- 
CHZISKEB,  J3. 

John  E.  MaJone,  of  Lancaster,  for  appel- 
lant W.  U.  Hensel,  of  Lancaster,  for  appel- 
lee. 

POTTER,  J,  [1]  But  one  ftuestion  Is  rais- 
ed in  this  appeal:  Did  the  court  below  err 
in  permlttiDg  an  amended  statement  to  be 
filed?  In  the  original  statement,  filed  July 
27, 1909,  it  was  alleged  that  on  Aiwil  1,  1905, 
the  defendant  -was  Indebted  to  the  plaintiff  in 
the  sum  of  $6,800  for  money  loaned,  and  that 
upon  that  date  the  defendant  paid  to  the 
plaintiff  the  sum  of  ^,800  on  account  of  this 
Indebtedness,  leaving  due  ttiere<m  the  sum 
of  $3,000,  with  interest  In  an  amended  state- 
ment, which  plaintiff  was  permitted  to  file 
on  January  24, 1911,  it  was  averred  that  dur- 
ing the  year  1905,  when  the  defendant  was 
Indebted  to  the  plaintiff  In  the  sum  of  $6.- 
800,  the  defendant  induced  plalndfl  to  accept 
and  receive  from  him  certain  shares  of  min- 
ing stock  of  the  value  of  f 3,000,  and  that  de- 
foidant  agreed  with  plaintiff  that.  If  tiiese 
stocks  were  not  good,  he  would  make  them 
^tod.  When  the  case  came  to  trial  the  first 
time,  this  amendment  had  not  been  filed,  and 
in  its  ahaence  the  trial  conrt  refused  to  al- 
low the  plalntlfl  to  recover  upon  a  premise 
which  was  not  declared  upon.  Notwithstand- 
ing defendant's  objection,  plaintiff  was  per- 
mitted to  amend,  and,  defendant  pleading 
mrprlse,  the  case  was  continued.  When  it 
came  up  for  trial  again,  the  issue  submitted 
to  the  jury  was  whether  there  was  any  such 
promise  to  make  good  the  mining  stocks  as 
was  alleged  by  the  plaintiff.  The  court  said 
to  the  Jury: 

"The  sole  question,  therefore,  which  is  submit- 
ted to  you.  Is  whether  or  not  the  defendant 
agreed  to  guarantee  and  make  good  this  stodc 
or  its  value." 

The  Jury  found  that  such  a  promise  was 
made,  but  defendant  points  out  that  it  was 
made  more  than  six  years  prior  to  the  filing 
of  the  amended  statement,  in  which,  for  the 
first  time,  the  promise  was  set  forth.  At  the 
trial  the  plaintiff  testified  that  he  rec^ved 
the  mining  stocks  from  his  brother  the  de- 
fmdant  in  1904,  apparently  upon  August  8th, 
and  that  thla  raomlse  to  make  the  stocks 
eood  was  made  at  or  about  the  same  time. 
It  is  appar^t,  therefore,  that  when  the 
amended  stotem^t  was  filed  more  than  six 
years  bad  elapsed  from  the  time  the  alleged 
promise  was  made  by  defendant  to  make 
good  any  loss  on  the  mining  stocks.  If,  there- 
fore, under  the  amended  statement,  the  cause 
of  action  was  based  upon  the  promise  to  make 


good  the  stocks,  It  would  come  within  the  bar 
of  the  statute  of  limitations. 

The  question  whether  anything  was  due 
upon  the  original  contract  was  not  submit- 
ted to  the  Jury,  as  the  court  below  was  of  the 
opinion  that,  If  plaintiff  was  entitled  to  re- 
cover at  all,  it  was  upon  the  guaranty  of  the 
stock.  This  view  was  undoubtedly  correct. 
The  Indebtedness  of  $6,800  was  paid  in  1904, 
by  taking  a  note  for  $3,SO0  and  accepting  the 
stocks  for  the  balance,  or  $3,000.  The  note 
was  afterwards  paid,  and  is  out  of  the  case. 
The  stocks  and  defendant's  relation  to  them 
are  still  In  question.  Upon  defeijdant's  prom- 
ise to  make  them  good,  this  suit,  under  the 
amended  statement,  was  brought  But  for 
the  fact  that  the  statute  of  limitations  had 
run  against  defendant's  promise,  when  tte 
amendment  was  filed,  the  defendant  would 
undoubtedly  be  liable.  That  the  original  in- 
debtedness, and  the  promise  to  guarantee  the 
stocks  taken  in  part  payment  constitute  two 
separate  and  distinct  causes  of  action,  there 
can  be  no  doubt  Wben  the  money  which 
plaintiff  originally  loaned  to  defendant  was 
repaid  to  him.  no  matter  whether  by  note  or 
In  stocks,  that  was  an  end  of  the  original 
cause  of  action,  based  upon  the  loan  of  mon- 
ey. A  new  and  different  cause  arose,  upon  the 
promise  to  make  good  any  loss  which  should 
be  suffered  on  the  stock  which  he  then  purchas- 
ed from  the  defendant  It  was  upon  this 
new  promise  that  plaintiff  based  his  right  to 
recover;  and  whether  or  not  such  promise 
was  made  was  the  Issue  presented  to  the  Ju- 
ry. They  found  that  the  promise  was  made, 
but  the  record  shows  that  It  must  have  been 
at  a  time  more  than  six  years  before  the 
amendment  was  presented.  If  so,  the  court 
erred  In  permitting  the  amendment  to  be 
filed. 

[I]  That  an  amendment  which  introduces 
a  new  cause  of  action  cannot  be  made  after 
the  statute  of  limitations  has  become  a  bar 
Is  so  well  settled  that  authority  for  the  prop- 
osition need  hardly  be  <dted.  In  Wright  v. 
Eureka  Tempered  Copper  Ca,  206  Pa.  274. 
27^  65  AQ.  978,  we  said,  through  the  present 
Chief  Justice: 

"Statutes  of  amendment  are  liberally  constru- 
ed, to  give  effect  to  their  clearly  defined  intent  to 
prevent  a  defeat  of  justice  through  a  mere  mis- 
take aa  to  parties  or  the  form  of  action.  Amend- 
ments, however,  will  not  be  allowed  to  the  prej- 
udice of  the  other  party,  where  the  statute  of 
limitations  has  run,  by  introducing  a  new  cause 
of  action,  or  bringing  in  a  new  party,  or  chang- 
ing the  capacity  in  which  be  is  sued." 

We  are  clear  that  the  amendment  allowed 
in  this  case  printed  a  new  cause  of  action, 
and  it  Is  manifest  that  It  was  filed  after  the 
statute  of  UmltatloDS  had  run  against  the 
promise  upon  which  tlie  right  to  recover  was 
based. 

The  first  second,  and  third  assignments  o'f 
error  are  sustained,  and  the  Judgm^t  is  re- 
versed. 

FELL,  a  X,  and  BROWN,  J.,  diasent 
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MEURER  et  ax.  t.  STOKES  et  bL 

(Supreme  Court  of  Pennsylvania.    Jnly  1, 
1914.) 

1,  PAmmoiT  (8  57*)— Caoss-Bui— Sttffi- 
oiXNCT  Against  Dehurbeb. 

Where  it  api^eared  from  a  bill  for  parti- 
tion by  a  married  woman  and  her  busband,  who 
was  testamentary  trustee  of  the  land  sought  to 
be  divided,  that  testator  had  bequeathed  his 
estate,  of  which  such  land  was  a  part,  for  the 
benefit  of  tiis  four  daughters,  with  powers  of 
appointment  by  will  and  contingent  remainders 
over  if  the  power  should  not  be  exercised,  and 
that  the  share  of  one  daughter  sbould  be  charg- 
ed with  the  interest  and  expenses  to  the  estate 
from  certain  lltigetion  which  she  and  her  hus- 
band were  pressing  against  testator,  a  cross- 
bill filed  by  certain  contingent  remaindermen 
in  that  share  of  the  estate  from  which  the  in- 
come was  derived  by  such  daaghter,  alleging 
that  the  other  dangoters  had  received  larger 
shares  than  was  their  due,  that  by  reason  of 
certain  improper  payments  to  such  daughters 
the  shares  of  plaintiffs  were  diminished,  and 
praying  that  out  of  the  proceeds  realized  out 
of  the  partition  proceedings  the  estate  sbould 
be  reimnuroed,  and  further  alleging  that  the 
plaintiff  trustee  was  insolvent  and  guilty  of 
several  breaches  of  trust,  and  prajing  that  he 
be  required  to  file  an  account,  and  make  good 
the  losses  caused  by  bis  mismanagement^  and 
give  security,  was  demurrable  for  indennite- 
ness. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  $S  162,  163 ;  Dec  big.  i  57.*] 

2.  Eqditt  (§  202*)— CBoas<BxLL— SnmoiKiT- 

CT  AGAINST  DEHITBBBB. 

A  cross-bill  in  equity  is  demurrable,  where 
it  does  not  pray  for  discovery,  and  sets  up  mat- 
ters in  defense  which  are  equallr  available  by 
answer,  or  are  not  germane  to  the  matters  in- 
volved in  the  original  bUL 

[Ed.  Note.— For  other  cases,  see  Equity,  CenL 
Dig-  IS  469,  470;  Dec  Dig.  S  202.*] 

8.  Pabtitioit  (S  26*)— Right  ot  Acnbir— Dk- 
linqubncies  of  tncstee— hubband  and 
Wife. 

The  delioqueades  of  a  trustee  do  not  de- 

Erive  bis  wife  of  any  right  she  may  otherwise 
Bve  to  insist  on  a  partition  of  the  land  of  which 
her  husband  is  trustee  for  herself  and  others, 
though  the  husband  be  insolvmt  and  Join  with 
his  wife  in  the  partition  sniL 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  il  68-71,  75 ;  Dec.  Dig.  S  26.*] 

4.  Tbubtb  (I  298*)— Tbstambntabt  UniSTEB 

-Accounting— JtJBisDiCTioN. 

The  orphans*  court  has  exclusive  jurisdic* 
tlon  to  require  a  testamentary  trustee  to  file  an 
account  and  make  good  losses  resulting  from  his 
breach  of  trust,  and  to  give  security  for  prop- 
erty after  management  of  the  estate ;  and  hence 
a  bill  in  equity  filed  in  the  common  pleas  coort, 
praying  such  relief,  will  be  denied. 

[Ed.  Note,— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  417;  Dec.  Dig.  {  298.*] 

5.  Pabtitioh  (I  57*)~Gboss-Biix— Nbcks- 
aiTY. 

Where  a  defendant  in  partition  relies  on 
equities  beyond  a  defense,  and  seeks  affirma- 
tive relief,  he  must  file  a  cross-bill ;  an  answer 

being  insufficient. 

|Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  fi§  162.  163 ;  Dec.  Dig.  S  57.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  for  partition  by  Charles  A.  Meurer  and 
Ella  E.  Meurer,  his  wife,  In  the  right  ct  Ella 


E.  Meurer,  a^lnst  Ellis  Stokes  and  Rebecca 
B.  Stokes,  Ms  wife,  In  the  right  of  Rebecca 
B.  Stokes,  and  others.  From  decree  sustain- 
ing demurrer  and  dismissing  cross-bill,  de- 
fendant Percy  Stokes  appeals.  Affirmed. 

On  demurrer  to  a  cross-bill  filed  by  cer- 
tain defendants,  Audenrled,  J.,  filed  the  tol* 
lowing  opinion: 

Authony  Elton  died  December  29,  1884.  By 
his  will  he  left  his  whole  estate  to  his  son-in- 
law,  Charles  A.  Meurer,  as  trustee,  directing 
that,  upon  the  termination  of  certain  litigation 
in  which  he  was  involved  with  another  son-in- 
law,  Ellis  Stokes,  and  the  latter's  wife,  bis 
property  should  be  divided  into  four  equal  parts, 
and  that  each  of  his  four  daughters  should  en- 
joy during  her  life  the  income  from  one  of 
these  shares,  which  at  her  death  should  be 
transferred  to  her  appointee,  or  in  default  of 
appointment  to  her  children  or  their  issue,  or 
for  want  of  such  appointment  or  children  to  the 
right  heirs  of  the  testator.  The  will  provided 
that  the  costs  and  ezttenses  of  the  litigation 
above  mentioned  should  be  charged  aerainst 
the  share  to  be  assigned  to  the  testator's  daugh- 
ter, Mrs,  Stokea  Mrs.  Davis,  one  of  the  tes- 
tator's daughters,  is  dead,  and  her  interest  is 
now  vested  in  her  children.  Mib.  Williams, 
another  daughter  of  the  testator,  is  also  dead, 
and  her  share  in  bis  estate,  virtue  of  ber 
will  and  a  deed  from  her  appointee  therein,  is 
now  vested  in  her  two  surviving  sisters,  Mrs. 
Meurer  and  Mrs.  Stokes,  each  having  atxiuired 
a  third  part  thereof,  and  in  her  nephews,  A. 
Elton  Davis  and  Charles  S.  Davie,  each  ot 
whom  acquired  a  sixth  part  thereof. 

On  February  28,  1912,  Mrs,  Meurer  (her  hus- 
band, Charles  A.  Meurer,  joining  with  het) 
filed  a  bill  praying;  for  the  partition  of  three 
pieces  of  land  which  were  included  in  her  fk- 
tber's  estate.  She  avers  that  the  several  par- 
ties interested  therein  as  tenants  in  common 
with  her,  and  tbe  respective  sharea  <^  ttiose 
parties  are  as  follows: 

Cbarles  A.  Ueurer,  trustee  tor  Rebecca  B.  Stokes  **/«■ 
Charles  A.  Usurer,  trustee  for  SUa  EJ.  Ueurer.. 

Retecca  B,  Stokea   »/« 

Blla  E.  Meurer   i/^ 

Cbsrles  S.  Davis,  Jr.  

A.  Elton  Davla   »/, 

Ellli  Stokea,  Jr  

Percy  Stokee  

BesBle  S.  Beck  

Aaol*  S.  GonxalflS.. 


Remainder  in  "/u,  lubject  to 
life  estate  ot  Rebecca  B. 
Stokea. 


Blla  B>  Harrlgan.. 


Mary  M.  Bavidge 


Remainder  In  "/*«.  subject  to 
life  Interest  ot  Ella  B. 
ICeurar. 


All  of  these  parties  have  been  Joined  as  de- 
fendants  in  the  bill,  and  all  against  whom  a 
decree  pro  confesso  for  want  of  an  appearance 
or  answer  has  not  been  entered  have  filed  an- 
swers thereto.  It  may  be  noted,  in  passing, 
that  upon  the  averments  of  the  bill  there  seems 
to  have  been  an  error  made  in  the  calculation 
of  the  shares  of  the  several  parties  above  men- 
tioned. With  this,  however,  we  are  not  con- 
cerned at  present.  Nor  have  we  now  before 
us  for  consideration  the  question  whether  Mrs. 
Meurer  Is  entitled  to  the  partition  of  that  pM* 
tion  of  her  father's  estate  which  happens  to 
consist  of  realty. 

Percy  Stokes  and  Bessie  S.  Beck  (her  hus- 
band, Harry  Beck,  joining  with  her),  all 
whom  are  named  as  defendants  in  the  bill,  have 
united  in  filing  a  cross-bill  against  Mrs,  Meurer 
and  her  husband,  the  plaintiffs  therein,  and 
against  the  other  parties  named  therein  as 
defendants.  To  this  cross-bill  demurrers  have 
been  Gted  on  behalf  of  Mrs.  Meurer  and  A.  El- 
ton Davis,  and  the  case  came  before  the  court 
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and  waa  argued  on  Haaa  demarxen.   All  that 

we  are  now  called  on  to  decide  is  whether  or 
not  the  croes-bill  can  be  sustained. 

The  prayers  ot  the  cross-bill  are  aa  follows: 
(1)  That  those  of  the  defendanta  who  are  pai^ 
ties  to  a  certain  agreement  with  BUis  Stokes 
and  his  wife  be  reqair^  to  iwrform  their  part 
nnder  the  same  specifically.  (2)  That  out  of 
the  proceeds  of  the  sale  in  the  partition  pro- 
posed there  shall  be  repaid  to  the  estate  of 
Anthony  Elton  such  moneys  as,  in  view  of  the 
a^eement  above  referred  to,  should  not  have 
been  paid  to  Mrs.  Meurer,  Mrs.  Davia,  and 
Mrs.  WiUlams,  from  the  curpos  of  the  estate; 
eadi  of  their  reapectlTe  sbates  In  the  proceed* 
ot  the  partition  sale  to  be  charged  with  the 
amount  which  Its  owner  or  her  successors  may 
thus  have  received  in  violation  of  said  agree- 
ment. (3)  That  the  estate  of  Anthony  Elton 
shall  be  reimbursed  by  the  sisters  of  Mrs. 
Stokes,  or  their  successors,  or  out  of  their 
shares  in  the  proceeds  of  the  sale  of  the  prop- 
erty sought  to  be  divided,  certain  moneys  paid 
by  the  trustee  under  Mr.  Elton's  will  in  order 
to  satis^  a  judgment  which  under  the  agree- 
ment above  mentioned  should  have  been  paid 
by  Mrs.  Williams,  Mrs.  Davis,  and  Mrs.  Meu- 
rer. (4)  That  Charles  A.  Meurer,  as  trustee  un- 
der Mr.  Elton's  will,  be  required  to  account 
for  the  effects  of  the  estate,  and  that  no  par- 
tition be  made  of  the  properties  mentioned  in 
the  bill  until  Mr.  Meurer  has  made  good  In 
full  the  share  of  Bebecca  B.  Stokes  under  the 
will,  and  until  her  share  in  the  personal  eo- 
tate  included  in  the  trust  shall  be  transferred 
tot  her  protection  to  the  hands  of  a  separate 
trustee.  <5)  That  Charles  A.  Meurer  be  re- 
quired to  make  good  to  the  share  of  Bebecca 
B.  Stokes  in  the  trust  under  her  father's  will 
all  losses  which  have  been  incurred  by  him 
with  respect  to  that  share  titrough  the  com- 
miasion  of  certain  breaches  of  trust  (6)  That 
Charles  A.  Meurer  be  reaalred  to  Miter  security 
as  trustee. 

The  facts  set  forth  aa  the  basis  of  the  first, 
Bccond,  and  third  prayers  of  the  cross-bill  are 
briefly  as  follows:  When  Anthony  Elton  died, 
his  daughter,  Bebecca  B.  Stokes,  and  her  hus- 
band, ElHs  Stokes,  were  pressing  certain  claims 
against  him  in  the  courts.  In  one  proceeding 
they  demanded  payment  of  sums  aggregating 
$76,799.73.  In  another  they  advanced  the 
claim  that  he  held  title  to  property  No.  906 
North  Broad  street  in  trust  for  them.  It  was 
to  these  proceedinffs  that  Elton  referred  in  his 
will  when  he  directed  that  the  costs,  expenses, 
and  pajrments  which  should  have  been  incur- 
red or  paid  by  him,  or  his  executors,  on  account 
of  the  suits  in  which  he,  or  his  estate,  bad  been 
or  might  become  involved  on  account  of  Ellis 
Stokes,  should  be  deducted  from  the  share  in 
bis  estate  which  was  to  be  allotted  to  Mrs. 
Stokes.  On  May  12,  1886.  "in  settlement  of 
controversies,"  it  was  agreed  between  the  four 
•laughters  of  Mr.  Elton  and  the  husbands  of 
three  of  them  (Mary  Elton  being  at  that  time 
utunarried)  that  Mr.  and  Mrs.  Stokes  thereby 
released  all  suits,  claims,  and  demands  what" 
ever  against  tlie  Elton  estate,  and  that  prop- 
er^ No.  006  North  Broad  street  (which  is  not 
one  of  the  pieces  of  real  estate  the  partition 
of  which  is  asked  for  by  the  bill)  should  be 
conveyed  to  Mrs.  Stokes  clear  of  all  incum- 
brances except  a  mortgage  debt  of  $20,(X>0, 
held  b^  the  estate,  the  time  for  the  payment 
of  which  was  to  be  extended  for  two  years, 
provided  that  interest  at  the  reduced  rate  of 
u  per  cent,  per  annum  should  be  paid  thereon 
wtdiont  default  It  was  stipulated  that  "the 
share  of  the  estate  of  Anthony  Elton,  de- 
ceased, devised  to  Bebecca  B.  Stokes  by  the 
vin  of  Anthony  KIton,  la  not  to  be  made  lia- 
ble to  any  dedaction  by  reason  of  this  agree- 
Mppt"  It  is  averred  that  the  property.  No. 
w6  North  Bmad  street  was  at  that  time  sub- 
Jut  to  the  lien  oi  «  certain  judgment,  and  that 


this  was  paid  with  the  money  of  the  Elton 

estate,  whereby,  in  spite  of  the  last  clause  quot- 
ed from  the  agreement  above  mentioned,  the 
share  'of  Rebecca  B.  Stokes  in  that  estate  was 
diminished.  It  is  also  averred  that  there  was 
delay  in  the  making  of  the  conveyance  of  No. 
906  North  Broad  street  to  Mrs.  Stokes,  and 
that  during  the  four  years  and  nine  months 
that  elapsed  before  she  succeeded  in  obtaining 
title  to  that  property  she  was  charged  with 
interest  amounting  to  $6,865.95  on  the  mort- 
gage to  which  it  was  subjected ;  this  charge 
bemg  made  against  her  income  account,  in 
spite  of  the  terms  of  said  agreement.  It  is  not 
alleged,  however,  that  Mrs.  Stokes  was  deprived 
of  the  possession  of  the  proiperty  during  the 
time  mentioned.  The  complaint  is  that  she  was 
unable  to  sell  or  mortgage  it  during  that  period. 

[I]  The  plaintiffs  in  the  cross-bill  claim  that 
since  they  are  remaindermen  in  that  share  of 
the  Elton  estate  the  income  of  which  is  to  be 
enjoyed  by  Mrs.  Stokes  during  her  life,  they 
are  adversely  affected  by  reason  of  the  diminu- 
tion of  her  interest  in  tfae  estate  in  the  mnnner 
above  described.  Even  though  it  be  assumed, 
for  the  purpose  of  this  discussion,  that  the 
plaintiffs  in  the  cross-bill,  although  not  par- 
ties thereto,  are,  upon  the  theory  that  in  ex- 
ecuting the  agreement  with  the  other  devisees 
of  Anthony  Elton  their  parents  were  acting 
with  the  power  and  intention  to  represent 
them  as  well  as  themselves,  entitled  to  the 
benefit  thereof,  this  portion  of  the  cross-bill 
seems  to  be  open  to  serious  objection. 

1.  The  interest  on  the  $20,000  mortgage  on 
No.  906  North  Broad  street  was  not  charged 
by  the  trustee  under  Mr.  Elton's  wiU  against 
the  principal  of  Mrs.  Stokes'  share  In  the  es-, 
tate,  but  against  her  income  account.  In  this 
the  plaintiiSs  In  the  cross-bill  had  no  concern. 
They  are  merely  remaindermen. 

2.  The  agreement  of  May  12,  1880,  above  re- 
ferred to  did  not  provide  that  the  title  to  No.  906 
North  Broad  street  should  be  cleared  of  incum- 
brances at  the  expense  of  Mary  Elton,  Mrs.  Meu- 
rer, and  Mrs.  Davis.  That  is,  however,  what  is 
contended  tor  by  the  plaintiffs  in  the  cross-bill. 
Mrs.  Meurer  and  Mrs.  Davis,  with  their  hus- 
bands and  their  unmarried  sister,  it  is  true, 
agreed  that  this  proper^  should  be  conveyea 
to  Mrs.  Stokes.  But  they  did  not  hold  the 
title.  This  was  vested  in  the  trustee  under 
their  father's  will.  They  had  no  more  power 
to  control  Its  transfer,  or  the  Incumbrances 
upon  it,  than  had  Mrs.  Stokes  and  her  hus- 
band. The  undertaking  that  the  trustee  should 
clear  up  the  incumbrances  and  then  convey  it 
was  no  more  binding  on  them  tlian  it  was  on 
her.  Mrs.  Stokes,  as  well  as  her  sisters,  cov- 
enanted that  this  property  should  be  onnvey- 
ed  clear  of  incumbrance.  Who  could  convey 
it?  Nobody  but  the  trustee.  Who,  therefore, 
was  to  pay  off  the  incumbrance  npon  it?  Man* 
ifesdy  the  same  person,  the  trustee  under  An- 
thony Elton's  will.  The  expenditure  for  this 
purpose  was  to  be  made  primarily  by  the  es- 
tate. While  it  was  expressly  stipulated  that 
Mrs.  Steves  should  not  be  charged  with  any 
deduction  from  her  share  in  her  father's  es- 
tate "by  reason  of  this  agreement,"  it  is  not 
claimed  that  it  was  intended  that  her  sisters 
should  be  charged  with  the  value  of  the  Broad 
street  property.  If  they  ought  not  to  be  charg- 
ed with  that,  it  cannot  consistently  be  held 
that  they  should  bear  the  expense  involved  in 
clearing  its  title  of  liens.  Naturally,  there- 
fore, the  cost  of  doing  so  would  ultimately  fall 
on  the  four  shares  in  the  estate  in  equal  pro- 
portions, unless  it  resulted  from  a  suit  in  which 
the  estate  had  been  involved  on  account  of 
Ellis  Stokes.  How  much  of  this  expenditure 
was  charged  against  Mrs.  Stokes  is  not  clearly 
averred,  and  it  is  impossible  from  the  meager 
reference  made  by  the  cross-bill  to  the  judg- 
ment or  decree  in  the  United  States  Court  for 
the  Eastern  District  of  Pennaylvtnia  to  say 
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Trhetber  or  not  It  ww  connected  with  the  litiga- 
tion In  which  Mr.  Elton  was  involved  on  ac- 
count of  Kills  Stokes.  Merely  to  say  that  it 
was  .unjast  and  illegal  to  charge  the  amonat 
paid  out  In  this  way  against  the  principal  of  the 
share  in  which  the  plaintiflb  fn  the  cross-bill 
are  interested  as  rpmaindermen  is  not  enough. 
The  illegality  and  injustice  of  the  charge  must 
be  ehown  by  Butficient  explanatory  aremients, 
and  these  ar"  wanting. 

[2]  8,  The  facts  above  referred  to,  If  they 
had  the  importance  attached  to  them  by  the 
cross-bill,  would  be  relevant  only  as  bearing  on 
the  (luestion  of  the  relative  proportion  Of  the 
share  that  each  of  the  parties  in  the  case  owns 
in  the  estate  of  Anthony  Elton.  That  such  is 
the  view  of  the  plaintiffs  In  the  cross-bill  ap- 
pears by  their  first  three  prayers.  Matters  of 
that  kind,  however,  may  and  should  be  set 
up  by  way  of  answer,  and  they  have  thus  in 
net  been  brought  before  the  court  In  these 
very  proceedings.  A  crosa-biU  should  not  be 
filed  where  no  discovery  is  sought,  and  where 
the  matters  in  defense  thereby  set  up  are 
equally  available  by  answer,  since  in  such  a 
case  it  would  not  only  be  unnecessary  but  use- 
less. Such  a  cross-bill  may  be  dismissed  on 
demurrer.  Beck  v.  Beck,  4ti  N.  J.  Eq.  31),  10 
Atl.  155;  Newberry  v.  Blatehford,  106  111. 
684  ;  6  Encyclopedia  Pleading  and  Practice, 
639. 

[3,  4]  The  fourth,  fifth,  and  sixth  prayers  of 
the  cross-bill  are  based  upon  the  averments  th&t 
Charles  A.  Meurer,  who  joins  his  wife  in  the 
original  bill  in  praying  for  the  partition  of  the 
real  estate  mentioned  therein,  but  wiio,  outside 
of  the  fact  that  he  is  trustee  under  Anthony 
Elton's  will,  has  no  beneficial  interest  in  that 
real  estate,  except  as  the  husband  of  Ella  E. 
Meurer,  is  Iiisolvent  and  has  been  guilty  of 
several  breaches  of  trust.  We  are  asked  to 
require  him  to  give  security  aa  trustee  of  the 
Elton  estate,  to  file  an  account  of  his  manage- 
ment thereof,  and  make  good  certain  losses  al- 
leged to  have  resulted  to  the  interest  of  Re- 
becca B.  Stokes  through  mndry  breaches  of 
trust  on  his  part. 

We  are  of  the  opinion,  however,  that  the  de- 
linquencies of  Mr.  Meurer  do  not  deprive  his 
wife  of  any  right  that  she  may  otherwise  have 
to  insist  on  the  partition  of  tfys  land  in  which 
she  has  an  interest  in  common  with  the  other 
parties  to  her  bill.  Moreover,  it  is  clear  that 
we  have  no  power  to  deal  with  Charles  A. 
Meurer  as  suggested  by  the  plaintiffs  in  the 
cross-bill.  lie  Is  a  testamentary  trustee,  and 
as  such  is  not  subject  to  the  jurisdiction  of 
the  court  of  common  pleas.  Only  the  orphans' 
court  can  exact  an  account  from  him,  sur- 
charge him,  remove  him  from  his  position,  or 
require  him  to  give  security  for  the  perform- 
nuce  of  bis  duties. 

[5J  It  a  dofenilant  relies  on  the  equities  of 
his  case  for  anything  beyond  a  defense,  and 
seeks  affirmative  relief,  he  must,  it  is  true, 
file  a  cross-bill.  An  answer  will  not  be  sufll- 
cient.  The  matters  set  up,  however,  in  a 
crns^-bill,  must  be  germane  to  the  matters  in- 
voiced in  the  original  bill. 

We  are  of  the  opinion  that  the  fourth,  fifth, 
nud  sixth  prayers  of  the  plaintiff's  bill,  and 
the  facts  alleged  in  support  of  them,  are  with- 
out relevancy  to  the  question  of  the  right  of 
the  plaintiffs  in  the  original  bill  to  the  re- 
lief for  which  they  pray. 

Inasmuch,  therefore,  as  the  matters  set  forth 
in  the  cross-bill  that  are  germane  to  the  sub- 
jectrmatter  of  the  original  bill  are  such  as 
are  available  by  way  of  answer  thereto,  and 
all  matters  contained  in  the  croes-bitl  that 
could  not  be  set  up  by  answer  are  without 
relevancy  or  bearing  on  the  subject-matter 
of  the  original  bill,  the  first  objection  suggested 
by  the  demurrer  seems  to  us  to  be  sound. 


It  feUowB,  theTCtbre,  tbat  the  demnrrer  to 
the  cross-hill  must  be  sustained,  and  tbat  the 
cross-bill  must  be  dismlsBed,  at  the  cost  of  the 
plaintiffs  therein. 

The  court  sustained  the  demurrer  and  dis- 
missed the  croBa-bill.  Percy  Stokes  appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  MOSCHZISKER. 
JJ. 

Owen  B.  Jenkins  and  John  B.  Bntherford. 
both  of  Philadelphia,  for  appellant  Joseph 
Savidge,  Frederick  J.  Ge^er,  and  William 
Gorman,  all  of  Philadelphia,  for  appellees. 

PER  CURIAM.  The  decree  appealed  from 
Is  affirmed,  on  the  opinion  of  Judge  Auden- 
ried. 


McNITT  et  aL  v.  GIIXILAND  et  aL 

(Supreme  Court  of  Pennsylvania.    July  L 
1914.) 

L  Wills  (|  824*)— Ondttb  Influmwcb— Sot- 

FICIENCT  OF  EviDBrfCE. 

Evidence  on  the  trial  of  an  issne  devisavit 
yel  QOD  to  determine  the  validity  of  a  will  Mi 
to  authorise  the  withdrawal  from  the  jnry  of 
the  issue  of  undue  Infiuence  and  statement  that 
undue  infiuence  was  not  established. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Di^.  1i§  225,  767-770;  Dec.  Dig.  S  324.»r 

2.  Wills  ({  324*)— Issus  Dbtisavit  Vel  Now 
— SuBuisBioir  or  Issues  —  Undue  Ihtlv- 

ENCE. 

On  an  lasue  involving  the  validity  of  a  win 

assailed  for  undue  influence,  the  judge  should 
not  submit  to  the  jury  the  issue  of  undue  in- 
fluence, unless  the  evidence  thereon  ia  anch  tbat 
he  could  sustain  either  of  the  two  possible  jury 
findings. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cnt 
Dig.  SI  225,  767-770;  Dec.  Dig.  |  324.«] 

3.  Wills  (8  324*)— Feigned  Issue— Subus- 

sion  of  issuks-^evidence. 

Where,  on  a  review  of  all  the  proofs  intro- 
duced on  the  trial  of  a  feigned  issue  to  deter- 
mine the  validity  of  a  will,  a  verdict  against 
the  will  could  be  snstnlned  by  the  trial  Jndiie. 
the  controversy  should  be  submitted  to  the  jury, 
though  he  may  feel  that  were  he  sitting  as  a 
juror,  he  would  not  draw  the  inferences  or  reach 
the  conclusions  contended  for  by  the  contestants. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  iii  225,  707-770;  Dec  Dig.  {  324.*1 

4.  Evidence  (8  5S8*)~Cbedibility  of  Wit- 
ness—Feiuked  Issue. 

In  so  far  as  the  testimony  of  a  proponent 
of  a  wilt  is  not  inherently  unreasonable  or  Im- 
probable, the  trial  judge  may  consider  it  in 
measuring  the  preponderance  of  the  evidence  on 
the  trial  of  a  feigned  issue  to  determine  the  va- 
lidity of  the  will. 

[Ed.  Note.— For  other  cases,  see  Eridaicei 
Cent  Dig.  8  2437 ;  Dec.  Dig.  (  B8S.*1 

5.  Wills  (8  400*)— Action  Relating  to— Re- 
view—Discretionabt  Rulings— EviDBnCK 
—Examination  op  Witnesses. 

The  trial  judge's  rulings  on  the  evidence 
and  mode  of  examining  witnesses  in  the  trial 
of  an  issue  devisavit  vel  non  will  not  be  dis- 
turbed on  appeal  for  technical  erron  not  shown 
to  be  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Wills,  Out 
Dig.  IS  80&~873;  Dec.  Dig.  |  400.*] 
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Appeal  from  Court  of  Common  Pleas,  Ulf- 
flin  County. 

Pelgoed  issue  by  D.  S.  McNitt  and  others 
against  Samuel  G.  Gllllland  and  others  to 
determine  the  vaUdlty  of  a  wUl.  From  judg- 
ment for  plaintiffs,  defoidants  appeal.  •  Af< 
firmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  BLKIN,  and  MOSCHZIS- 
KEB,  JJ. 

CDlbertson  &  Culbertson,  of  Lewlstown, 
for  appellants.    J.  S.  Black,  of  York,  and 
A.  Reed  Hayes  and  L.  J.  Durbin,  both  of, 
Lewistowu,  for  appellees. 

MOSCHZISKER,  J.  Tbis  Is  an  appeal 
from  a  judguient  entered  on  a  verdict  in  an 
Issue  devisavlt  vel  non.  The  executors  and 
others  Interested  In  supporting  the  will  are 
plaintiffs,  and  those  who  attacked  It  are  de- 
fendants; the  former  secured  the  rerdlct 
and  Judgment,  and  the  latter  have  appealed. 

[1]  There  was  no  evidence  contradicting 
the   testimony  concerning  the  occurrences 
leading  to,  or  at  the  time  of,  the  execution 
of  the  will;  and  since  the  verdict  Indicates 
that  the  jury  believed  the  facts  to  be  as  con- 
tended by  the  plaintlfra,  we  will  narrate  them 
accordingly.    Samuel  G.  GUinand  died  at 
Hollidayalmrg  Hospital  on  March  12,  1913. 
In  January,  1910,  he  had  suffered  a  slight 
stroke  of  apoplexy,  which  made  him  some- 
what weak  in  body  and  hiind,  and  he  had 
been  pieced  In  tbe  hospital  on  the  certlQcate 
of  two  physicians,  owing  to  his  physical  and 
mental  condition.    The  testator's  wife  died 
December  31,  1909,  and  bis  only  sister  about 
a  week  before  that  time.   Both  of  them  left 
their  estates  to  him,  and,  as  we  gather  the 
fact,  these  two  legacies  constituted  the  bulk, 
if  not  all,  of  his  property.    At  argument  it 
was  stated  by  counsel  for  appellees,  and  not 
denied  by  the  attorneys  on  the  other  side, 
that  decedent's  total   estate  amounted  to 
alraut  750,000.   After  the  death  of  his  wife, 
Mr.  GlUiland  continued  to  live  on  his  farm, 
near  Reedsvilie.  Pa.,  until  March  1,  1910. 
On  January  14,  1910,  In  the  night  the  testa- 
tor called  to  a  negro  employed  on  tbe  farm, 
who  at  the  time  was  sleeping  in  the  same 
room  with  him,  and  said  that  he  desired  to 
make  a  wUI.  The  man  replied  that  he  could 
not  assist  him  do  tbis.  Mr.  GlUllaad  then  in- 
structed him  to  call  Annie  Hockenberry,  bis 
cook,  and  Bhoda  McNltt,  a  niece  of  his  de* 
ceased  wife,  who  was  visitii^  him  at  the 
time.    When  these  two  women  came  to  his 
bedside,  he  requested  them  to  write  from  his 
dictation,  and,  after  some  protest.  Miss  Mc- 
7^'itt  secured  pencil  and  paper  and  wrote  as 
Instructed.   Mr.  GUUIand  signed  this  paper, 
and  it  was  produced  at  trial.   He  was  up 
and  about  the  next  day,  and  shortly  after- 
wards asked  A.  R.  McNitt,  a  brother  of 
Rhoda  McNitt,  to  take  tbis  memoranda  tes- 
tament to  Bellefonte  and  have  an  attorney 
write  a  more  fbnnal  will  from  it  for  his 
execution.    ICr.  McNitt  did  as  zeqaested; 


and  affcerwards,  from  a  draft  prepared  by 
the  attorney,  he  dictated  the  wUl  now  before 
the  court,  and  It  was  written  down  by  the 
hand  of  Rhoda  McNitt  On  the  29th  of  Janu- 
ary, 1910,  this  writing  was  brought  to  tbe 
farm  and  read  to  tbe  testator,  and  he  ex- 
ecuted It  in  the  presence  of  Miss  Hockenber- 
ry and  Mr.  McNitt 

The  will  flrst  provides :  **The  real  and  per- 
sonal property  inherited  by  me  by  will  of  my 
sister  •  •  •  I  dispose  of  as  follows." 
Testator  then  gives  $5,000  In  legacies  to  1" 
different  persons,  and  devises  his  "property 
in  Reedsvilie"  to  one  of  these  legatees.  It  ap- 
pears that  his  sister,  by  a  will  made  about 
two  years  before  her  death,  distributed  her 
estate  "very  much  the  same  as  appears  in 
Mr.  Gilliland's  will,"  except  as  to  one  legacy 
of  $500,  and  that  subsequently  she  revoked 
this  will  and  left  her  entire  estate  to  the  de- 
cedent In  disposing  of  the  property  which 
he  inherited  from  his  sister,  Mr.  GUUIand 
apparently  sought  to  carry  out  the  wishes 
expressed  in  her  former  will ;  and  after 
doing  this  the  testator  provided  that  out  of 
the  estate  which  came  from  his  wife  his  Just 
debts  should  be  paid,  that  "Lewis  Taylor 
(colored)"  should  be  maintained  during  his 
life,  that  $500  should  be  paid  to  one  church 
and  $600  to  another,  that  legacies  amounting 
to  $3,500  should  be  paid  to  designated  per- 
sons, among  them,  $1,000  to  Rhoda  McKitt. 
and  that  the  rest  of  his  estate  should  go  to 
"members  of  Sarah  McNitt's  family."  He 
appointed  D.  S.  McNitt  and  A.  R,  McNitt 
executors.  It  appears  that  all  those  latu  i- 
gifts  and  provisions,  Including  the  $1,000  to 
Rhoda  M.  McNitt,  and  the  appointment  of 
the  two  executors,  are  in  accord  with  sug- 
gestions made  in  the  will  of  decedent's  wife, 
from  whom  he  inherited  the  property.  Mrs. 
Gilliland  appears  to  have  written  her  own 
will,  wherein,  after  leaving  everything  to  her 
husband  and  making  him  executor,  she  stat- 
ed that,  when  he  was  not  able  to  act  ^■ 
McNitt  and  A.  R,  McNitt  were  to  look  after 
the  estate;  then,  addressing  her  aunt  S.  E. 
McNitt  she  outlined  the  scheme  of  distribu- 
tion which  now  appears  in  the  will  of  her 
husband,  and  provided  that  tbe  final  residue 
was  to  go  to  the  "S.  R.  McNitt  family,"  Just 
as  does  the  will  In  contest 

[2]  In  the  Issue  as  drawn,  both  the  lack  of 
'testamentary  capacity  and  undue  intlueuce 
are  charged ;  but  after  taking  the  testimony, 
tbe  trial  Judge  stated  to  the  Jury: 

"We  have  scanned  this  evidence,  and  are  un- 
able to  find  In  it  such  a  state  of  facts  as  to  es- 
tablish undue  influence.  There  has  boen  no 
evidence  produced  that  shows  that  Samuel  0. 
Gilliland  was  under  tbe  control  and  subject  to 
the  will  of  either  Rhoda  McNitt  or  any  other 
person,  and  we  direct  yon  so  to  find  as  to  tbe 
second  proposition  which  is  now  before  you." 

The  chief  complaint  on  this  appeal  is  that 
the  trial  Judge  removed  the  Issue  of  undue 
influence  from  the  Jury.  Although  appei- 
lante  fail  to  pi^t  oot  any  direct  evidence  to 
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prove  the  fact  of  undue  influence,  yet  they 
contend  that,  because  Rhoda  M.  McNltt  and 
A.  R.  McXitt  were  present  and  assisted  lu 
the  execution  of  the  will,  the  latter  acting 
as  a  subscribing  witness,  and  both  of  them 
benefiting  by  its  provision,  the  present  case 
falls  within  the  class  where  undue  Influence 
is  presumed,  until  overcome.  But,  under 
the  peculiar  facts  at  bar,  we  are  not  convinc- 
ed that  the  trial  Judge  erred  In  the  ruling 
complained  of. 

"In  an  issue  tried  Involving  the  validity  of 
a  will  assailed  on  the  ground  of  undue  In- 
fluence, the  trial  Judge  sits  as  a  chancellor, 
•  •  •  and  the  evidence  is  addressed  to  him 
quite  as  much  as  to  the  Jury.  It  must  as 
a  whole  be  Judged  by  him  independently  of 
the  Jury,  must  satisfy  his  legal  conscience, 
as  well  as  the  Jury,  and  cannot  be  rightfully 
submitted  to  Uie  Jury  as  the  basis  of  any 
finding  which  he  could  not  approve;  in  a 
word,  he  cannot  permit  the  Jury  to  do  what 
he  as  a.  chancellor,  after  weighing  the  evi- 
dence in  the  light  of  the  established  law  up- 
on the  subject,  would  not  do." 

[3, 4]  When,  apon  a  review  of  all  the 
proofs,  however,  a  verdict  against  the  will 
could  be  proper^  enistalned  by  a  trial  Judge, 
the  controven^  should  be  submitted  to  the 
Juzy,  "even  though  the  Judge  should  feel  that 
were  he  slttliig  as  a  Juror  he  would  not 
draw  the  Inferences  or  reach  the  condusiwu 
contoided  for  by  the  contestants.  Bqt  if  the 
testimony  is  such  that  the  Judge  would  feel 
constrained  to  set  aside  a  verdict  against  the 
will  as  contrary  to  the  manlfrat  w^ht  ttf  the 
evidence,  determined  according  to  relevant 
legal  standards,  It  cannot  be  said  that  a  sub- 
stantial dispute  has  arisen."  Phillips'  Es- 
tate, 244  Pa.  35,  90  Atl.  457.  Further,  "in 
BO  far  as  the  testimony  of  a  proponent  of  a 
will  is  not  inherently  unreasonable  or  im- 
probable, the  Judge  may  consider  It  In  meas- 
uring the  preponderance  of  the  evidence." 
Phillips'  Estate,  supra. 

Here,  when  we  take  Into  consideration  the 
fact  that  the  will  in  controversy  bears  evi- 
dence on  its  face  of  an  honorable  desire  sim- 
ply to  carry  out  the  unrecorded  wishes  of 
those  from  whom  the  testator  Inherited  his 
property,  this  case  is  distinguished  from  all 
others  to  which  we  have  been  referred ;  and 
we  cannot  say  that  the  trial  Judge  erred  in 
treating  it  as  one  where  the  ordinary  rule 
applied,  and  the  burden  was  upon  the  con- 
testants to  show  the  undue  influence  alleged. 
As  already  stated,  there  was  no  direct  proof 
of  undue  Influence.  Bhoda  McNltt  only  re- 
ceived so  much  of  the  decedent's  estate  as 
her  aunt  had  expressly  suggested  she  should 
get,  and  A.  B.  McNltt  Is  entitled  to  a  dia- 
trlbutlve  share  of  the  residue  merely  as  a 
member  of  the  "S.  B.  McNltt  family"  (of 
whom  there  appear  to  be  at  least  six,  If 
not  more);  hence  it  is  not  a  case  where 
those  who  assisted  in  the  preparation  of  the 
will  received  a  comparatively  large  propor- 


tion of  the  testator's  estate.  Moreover,  there 
was  no  testimony  to  show  that  elthei;  of  these 
legatees  occupied  a  confidential  business  rela- 
tion to  the  testator.  The  only  ones  shown 
by  the  testimony  to  have  attended  to  business 
matters  for  him  were  Dr.  Rothrocfc,  a  witness 
for  the  defendants,  and  A.  Hays  Reed,  an  at- 
torney who  appeared  as  a  witness  for  the 
plalntlfTs.  FinaUy,  although  Rhoda  McNltt 
was  visiting  the  decedent's  home  at  the  time 
the  will  was  prepared  and  executed,  neither 
she  nor  her  brotiier  was  an  Inmate  of  his 
house  or  In  constant  attraidanoe  upon  him. 

Most  of  the  testimony,  cov«rb«  some  460 
pages,  goes  to  the  question  of  the  testamen- 
tary capacity  of  the  decedent;  and  that  Is- 
sue WBs  faiHy  submitted  to  tbe  Jozy.  They 
were  told  that  If  Uiey  bcdleved  tba  testator 
was  in  the  physical  and  mental  conditloa 
stated  by  the  witnesses  for  contestants,  at  tlie 
time  he  executed  his  wtU,  the  verdict  shoold 
be  f or  tlu  def^dants.  FurthOT,  that  if  they 
were  oonvinoed  of  a  general  derangonent  or 
Imbecility  of  mind  existing  at  any  time  prior 
to  the  making  of  the  will,  "then  the  burden 
of  proof  Is  changed  and  those  who  attempted 
to  establish  the  validity  of  the  will  must 
prove  that  the  alleged  testatw,  at  the  time  of 
the  execution  of  the  Instroment,  had  suffi- 
cient mental  capacity  to  execute  a  will,"  and 
that  it  was  not  sufficient  simply  "to  show  that 
decedent  could  retom  appropriate  ansWers  to 
l^ln  or  common  questions,  but  it  must  be 
proved  that  he  had  mind,  memory,  under- 
standing, and  jncUcment,  so  that  be  could  bt 
an  IntelllgCTt  way  dispose  of  his  property." 
More  than  this,  although  the  Jury  had  been 
instructed  tliat  the  testimony  of  persons  actu- 
ally present  at  the  time  of  the  execution  of 
the  will  was  entitled  to  '^reat  wel^t,"  yet 
they  were  also  told  that  "snbscribli^  wit- 
nesses to  a  will  are  not  always  the  best  to 
prove  the  sanity  of  a  testator,  espedaliy 
when  they  are  benefldariee  under  It"  Final- 
ly, the  Jury  were  Informed  of  the  cardinal 
rule  that  "a  disposing  mind  and  memory,  in 
the  view  of  the  law,  Is  one  in  which  the  tes- 
tator is  shown  to  have  had,  at  the  making 
and  executitm  of  the  will,  a  foil  and  intelli- 
gent consciousness  of  the  nature  and  effect  of 
the  act  he  was  engaged  in.  a  full  knowledge 
of  the  property  he  possessed,  an  understand- 
ing of  the  disposition  he  wished  to  make  of 
It  by  the  will,  and  the  persons  and  subjects 
he  desired  to  participate  in  his  bounty."  The 
case  l>elng  thus  presented,  the  Jury  found  for 
the  plaintiffs,  and  this  Indicates  that  they 
believed  the  testator  to  have  been  of  sound 
and  disposing  mind  when  he  dictated  and 
subsequently  executed  his  will.  After  exam- 
ining the  testimony,  we  cannot  say  that  there 
are  no  suflSdent  proofs  to  sustain  the  ver- 
dict In  concluding  our  consideration  of  this 
branch  of  the  case,  we  may  add  that  the 
trial  Judge's  references  to  the  testimony  im- 
press us  as  entirely  Impartial  and  adequate 
to  the  occasion. 
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[I]  It  remains  to  consider  the  assignments 
wblch  complain  of  certain  rulings  on  the 
eridence,  partlcalarly  In  relation  to  the  cross- 
examination  of  the  subscribing  witnesses  to 
the  will.  Liberality  abonld  be  allowed,  wltbln 
proper  bounds,  In  anch  an  examination;  but 
It  has  Its  limitations.  Egbert  t.  Egbert,  78 
Pa.  326.  S2a  "In  tlie  trial  of  an  Issue  de- 
TiBavlt  vel  non,  the  passing  upim  the  rele- 
vancy of  the  evidence,  the  order  of  its  admis- 
sion, the  mode  of  examlntag  witnesses,  etc., 
most  be  left  very  much  to  the  sound  dlscre- 
ttaa  of  the  trial  Judge,  and  It  Is  incumbent 
on  the  party  com^alnlng,  not  only  to  point 
out  technial  errw,  but  also  to  satisfy  the 
appellate  court  that  he  or  she  was  preju- 
diced thereby."  Uessner  t.  Elliott,  184  Pa. 
41,  39  Atl.  46.  In  the  presrait  Investlgatiob, 
while  the  trial  Judge  controlled  the  order  of 
the  inquiry,  yet  In  the  aid  the  witnesses  were 
examined  and  fully  cross-examined  concern- 
ing the  testator's  mental  condition  and  all 
that  occurred  at  or  about  the  time  of  the 
preparation  and  execution  of  the  will.  We 
have  investigated  the  several  assignments 
upon  the  subject  In  hand,  and  are  convinced 
that  no  material  or  prejudical  error  was 
committed  in  the  rulings  In  question;  but, 
since  it  would  serve  no  useful  purpose,  we 
deem  It  unnecessary  specifically  to  discuss 
each  of  these  assignments. 

The  testator  does  not  apiKar  to  have  had 
any  near  relatives  on  his  own  side,  and  the 
McNitts  were  his  wife's  pec^le,  and  had  been 
his  neighbors  and  close  friends  for  years. 
Under  all  the  circumstances,  the  wlU  was  a 
proper  and  natural  pne,  and  when  the  pe- 
culiar facts  leading  to  and  surrounding  Us  ex- 
ecution are  kept  In  mind,  It  bears  upon  its 
face  evidence  of  rationality.  The  present 
case  is  unlike  any  of  those  dted  to  us;  but, 
on  principle,  Pennypacfcer  v.  Pennypacker, 
5  Sadler,  408,  8  Atl.  634,  Caldwell  v.  Ander- 
son, 104  Pa.  199,  and  Allison's  Estate,  210 
Pa.  22,  69  Atl.  318,  may  be  referred  to  as 
most  nearly  approaching  It 

The  assignments  are  all  overruled,  and 
the  Judgment  is  affirmed. 


HARBT  F.  HURPHT  &  CO.  v.  GRBENBEBQ. 
(Supreme  Court  of  Pennsylvania.  July  1, 1914.) 

1.  ABBITBATIOIf  AND  AWARD    (i  84*)— RiGHT 

TO  Ehteb  Judgment  on  Awabd— Refeb- 
EKCE  Without  Rule  op  Coubt. 

Since  an  award  made  by  arbitrators  pursu- 
ant to  a  BubmissioD  of  a  controversy  under  Act 
Jane  16,  1836  (P.  L.  715),  providing  that  par^ 
ties  to  a  suit  mar  consent  to  a  rule  for  refer- 
ence of  matters  In  controversy  to  arbitrators, 
is  eqaivalent  to  a  jury's  verdict,  the  coort  may 
enter  Judsment  thereon,  though  no  role  of  court 
for  anbrnTssion  of  the  case  to  arbitrators  has 
been  entered. 

[fid.  Motft^For  other  cases,  bm  Arbitration 
and  Award.  Cent  I>ig.  H  466-483 ;  Dec.  Dig. 
1  84.«] 


2.  ABBirEATION  AND  AWABD  (|  57*)— TAUU- 

rrr  op  Awabd— Comfliaitcb  with  Aqbxe- 

UBNT  OF  SUBUISSTDN. 

Where  the  agreement  for  submission  of  a 
controversy  to  arbitrators  recited  that  there  was 
a  balance  of  $5,500  unpaid  on  a  contract  to  in- 
stall a  heating  system,  and  that  the  parties  had 
agreed  to  refer  the  controversy  to  arbitrators 
for  final  settlement  and  directed  that  the  arbi- 
trators require  completion  of  the  contract  by 
plaintiff  in  case  of  any  failure  in  r^pect  there- 
to, and  credit  defendant  with  anything  found 
due  him  by  reason  of  expenses  incurred,  and 
furttier  recited  that  defendant  should  pay  with- 
in 30  days  the  balance  found  due  plaintiff,  a 
final  award,  finding  that  additional  work  requir- 
ed by  their  preliminary  award  had  been  done  by 

Elaintiif,  and  directing  that  defendant  pay  the 
alance  due,  sufficiently  comi»Iied  with  the  agree- 
ment for  Bubmission  to  authorize  the  court  to  en- 
ter judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  |S  280-288;  Dec.  Dig.  i 
57.*] 

3.  Abbitbation  and  Awabd  (}  84*}— Judg- 
ment ON  AwAKi^— Right  to  Enteb. 

That  the  agreement  to  submit  a  controversy 
to  arbitrators  did  not  authorize  the  arbitrators 
to  enter  judgment  did  not  prevent  the  court 
from  entering  judgment  on  their  award. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cmt  Dig.  H  46&-488;  Dee.  Dig.  | 
84.*] 

Appeal  from  Court  of  Common  ^eas,  Phil- 
adelphia County. 

Assumpsit  by  Harry  F.  Uurpby  ft  Co.,  a 
corporation,  against  Solomon  Greenberg,  to 
recover  a  balance  due  on  a  contract  From 
judgment  for  plaintiff  on  award  of  arbltra* 
tors,  defendant  appeals.  Affirmed. 

Ferguson.  J.,  in  the  eonrt  btiow  filed  the 
following  opinion: 

We  are  informed  by  counsel  that  the  Supreme 
Court  has  requested  an  opinion  upon  the  issues 
involved  in  this  case.  We,  therefore,  briefly  set 
out  our  reasons  for  such  action  as  this  court  has 
taken. 

Suit  was  brought  upon  a  contract  under  which 
the  plaintiff  was  to  supply  and  install  a  steam 
heatmg  system  in  a  certain  building  constructed 
the  defendant  and  the  amount  claimed  was 
$u,6S1.53,  being  the  balance  alleged  to  be  due 
upon  the  contract  The  cause  proceeded  to  trial 
before  a  jury,  and  after  considerable  time  spent 
In  the  trial  ue  parties  agreed  to  refer  the  matter 
to  arbitrators.  The  agreement  recites  the  ex- 
istence of  disputes  between  the  parties  in  refer- 
ence to  the  execution  and  performance  of  the 
contract  on  the  part  of  the  plaintiff,  and  that 
there  is  a  balance  of  $5,500  of  the  contract  price 
remaining  unpaid.  The  agreement  contains  the 
stipulation  that  a  juror  in  the  panel  then  sworn 
to  try  the  issue  should  be  withdrawn,  and  that 
the  matters  in  dispute  be  referred  to  two  arbi- 
trators, with  power  to  call  upon  a  third  in  case 
of  disagreement,  the  arbitrators  being  selected 
"for  final  settlement  and  adjostmeot  between 
the  parties  hereto  as  to  their  respective  rights 
and  duties,  and  to  that  end  to  ascertain  and  de- 
termine whether  or  not  the  heating  system  in- 
stalled by  the  said  plaintiff  ie  in  accordance  with 
the  terms  and  'conditions  and  requirements  of 
the  said  contract  and  produces  the  results  con- 
tracted for."  Section  3  of  the  agreement  pro- 
vides that  if  the  arbitrators  should  find  that  the 
contract  as  the  work  then  existed  and  was  left 
by  the  plaintiff  as  completed,  hsd  been  fully  per- 
formed, then  the  drienaant,  within  SO  days  after 
delivery  to  bim  of  such  finding  or  decision  in 
writing,  should  pay  to  the  plaintiff  the  sum  of 
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$5,500,  with  Interest  Section  4  provides  that 
if  the  arbitrators  should  find  that  the  coDtract 
had  not  been  fully  performed  according  to  its 
true  intent  and  meaning  they  should  ioTestigate 
and  dctennine  what  cnaoges  or  alterations,  if 
any,  should  be  required  to  complete  and  fully 
perform  the  said  contract.  In  that  event  the 
plaiutiff  was  required  at  once  to  proceed  to  do 
and  perform  the  said  work  and  make  the  alter- 
ations and  chaDges  indicated  by  the  arbitrators. 
It  was  further  provided  that  as  the  defendant 
had  made  some  changes  and  alterations,  the  ar- 
bitrators should  also  consider  whether  or  not  the 
expenaea  iocident  thereto  were  necessary  and 
proper,  aod  allow  the  defendant  credit  for  so 
much  of  the  cost  as  in  their  judgment  should 
properly  be  chargeable  to  the  plaintiff,  the  same  to 
be  a  set-off  against  the  contract  price  or  balance 
rciuniuing  due  to  the  plaintiff.  Section  5  pro- 
vides that  the  report  and  certificate  of  the  arbi- 
trators, or  a  majority  of  them,  in  case  a  third  was 
selected,  should  be  binding,  final,  and  conclusive 
■with  respect  to  the  matters  covered  by  the  cer- 
tificate. Section  6  provides  that  the  arbitrators 
should  certify  their  coDclusions  within  30  days 
of  the  date  of  the  agreement  as  to  whether  or 
not  the  contract  bad  been  performed.  Section 
9  provides  that  both  parties  waive  the  right  of 
objection,  exception,  or  appeal  from  the  conda- 
sion  of  the  ai^itrators. 

The  arbitrators  in  writing  certified  that  it  was 
necessary  for  the  plaintiff  to  make  certain 
changes  and  to  do  certain  additional  worh,  and 
that  upon  it  making  them  in  accordance  with 
the  certificate,  the  said  defendant  should  pay 
the  sum  of  $5,415,  allowance  being  made  to  the 
defendant  in  the  sum  of  $85  for  work  done  by 
the  defendant  and  properly  chargeable  against 
the  jilaintiff.  The  final  report  of  the  arbitrators 
certified  that  all  changes  and  additions  required 
by  them  had  been  done  and  approved  by  them,  j 
They,  therefore,  certified  that  the  plaintiff  was 
entitled  to  receive  payment  of  the  sum  of  $5,415 
within  30  days  from  the  date  of  the  award. 

[I]  The  reiwrt  of  the  arbitrators  was  filed  in 
court  and  exceptions  were  filed  on  behalf  of  the 
defendant.  These  exceptions  raised  two  ques- 
tions: First,  whether  or  not  the  award  of  the 
arbitrators  may  be  filed  and  judgment  entered 
thereon  without  a  rule  of  coart;  and,  second, ' 
whether  the  arbitrators  properly  performed  their 
duties. 

Under  the  act  of  June  16,  1836  (P.  L.  715), 
which  is  in  substance  a  re-enactment  of  the  act 
of  January  12,  1705  (1  Smith's  Laws,  p.  49), 
it  is  provided  that  the  parties  to  any  suit  may  . 
consent  to  a  rule  of  court  for  the  referring  of  the  ! 
matters  in  controversy  in  such  suit  to  certain 
persona  mutually  chosen  by  them,  and  the  award 
of  such  rcfprees,  if  made  according  to  the  sub- 
mission of  the  parties,  being  approved  of  by  the 
court  and  entered  upon  the  record,  shall  be 
deemed  and  taken  to  be  as  available  in  law  as 
the  verdict  of  a  jury,  and  the  party  in  whose 
favor  such  report  shall  be  made,  whether  plain- 
tiff or  defendant,  shall  have  jud.?ment  thereon. 
There  was  no  stipulation  in  this  rase  tiiat  the ' 
submission  to  arbitrators  should  be  made  a  rule 
of  court,  but  it  was  held  In  McAdams  v.  Stilwell, 
13  Pa.  90,  that  in  an  agreement  to  refer  in  an 
action  i>endiiig  in  court,  it  is  not  necessary,  un- 
der either  the  Acts  of  1705  or  183«,  that  the 
parties  provide  that  the  submission  be  made  a 
rule  of  court,  and  tliat  such  consent  will  be 
implied  in  the  absence  of  a  contradictory  provi- 
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sion.    This  decision  was  followed  In  Bncfcmsn 

V.  Davis,  28  Pa.  211,  and  other  cases,  and  it 
may  be  considered  as  settled,  as  was  said  in  the 
last-named  case,  that  where  there  was  an  ac- 
tion pending  and  the  parties  agreed  to  refer  it 
and  abide  by  the  award,  it  was  a  substantial 
compliance  with  the  act  of  1836,  and  if  the 
award  was  made  in  pursuance  of  the  submission 
it  was  equivalent  to  a  verdict  and  the  court  had 
authority  to  enter  judgment  upon  it  There  can 
be  no  question  that  the  matters  in  controversy 
in  this  case  which  were  referred  to  the  arbitra- 
tors were  matters  wiiich  were  pending  in  an  ac- 
tion in  court,  because  during  the  trial  the  agree- 
ment was  made  and  expressly  provided  for  the 
withdrawal  of  a  juror  In  oraer  that  tiie  issue 
should  be  referred  to  the  arbitraton.  No  mle 
of  court,  therefore^  was  necessary. 

[2,  3]  The  remaming  question  to  be  considered 
is  whether  the  arbitrators  have  misbehaved 
themselves  or  have  failed  to  act  In  accordance 
with  the  submission.  We  have  tteen  unable  to 
find  anything  in  the  award  which  indicates  a 
failure  to  observe  all  of  the  stipulations  of  the 
agreement  The.  agreement  recited  that  there 
was  a  balance  $5,500  unpaid  on  the  contract, 
and  that  the  parties  had  agreed  to  refer  the  mat- 
ters in  controversy  to  the  arbitrators  for  final 
settlement  They  were  further  directed  to  re- 
quire the  completion  of  the  contract  by  the 
plaintiff  in  case  there  had  been  in  any  respect  a 
lailure  upon  its  part,  and  the  agreement  provid- 
ed that  fit  the  arbitrators  found  anything  to  be 
due  to  defendant  by  reason  of  expenses  incurred 
by  him,  he  should  nave  a  credit  for  the  amount 
expended,  and  if  it  shouU  be  found  that  the 
work  liad  been  completed,  the  defendant  should 
pay,  within  30  days,  die  balance  found  to  be 
dne.  The  arbitrators  determined  that  certain 
things  remained  to  lie  done  by  the  plaintiff,  and 
they  Sled  their  preliminary  award  certifying  the 
things  to  be  done.  They  also  found  that  the  de- 
fendant was  entitled  to  a  credit  for  certain  px- 
penses  due  him.  Subsequently  they  certified  that 
the  additional  work  had  all  been  done  by  the 
plaintiff  in  accordance  with  the  contract,  and 
tbey  directed  the  defendant  to  pay  the  beuance 
due.  There  is  nothing  in  the  unreement  author- 
izing the  arbitrators  to  enter  judgment,  but  we 
do  not  conceive  this  to  be  necessary.  Their 
function  was  to  settle  the  differences  between 
the  parties  and  ascertain  the  rights  of  each,  and 
one  of  the  rights  of  the  plaintiff  was  to  have 
the  Ixtlance  paid  to  him  which  was  due  under 
the  contract  This  right  was  ascertained  by  the 
arbitrators  and  the  amount  fixed.  We  are  of 
opinion  that  the  award  was  made  strictly  in  ac- 
cordance with  and  in  pursuance  of  the  terms  of 
the  agreement,  and  that  it  was  witliin  the  power 
of  the  court  to  enter  judgment  hereon. 

The  arbitrators  awarded  plaintiff  $5,416, 
with  Interest,  upon  which  award  Judgmoit 
was  entered  by  the  court 

Argncd  before  FELL,  C  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  MOSCHZIS- 
EES,  JJ. 

J.  Qnincy  Hnnslclter,  of  Philadelphia,  for 
appellant  Frederick  J.  Shoyer  and  Henry 
Arronson,  both  of  Philadelphia,  for  appellee. 

PER  CURIAM.  The  Judgment  la  affirmed 
on  the  opinion  of  Judge  Fercustm. 
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TEBMBULO  T.  TOBK  WATER  Oa 
(two  cam^, 

(Sapreme  Judidal  Coart  of  Maine.   Dee;  10, 
18140 

1.  CoBPOBAnoHB  (I  KiS*)— BxBouTEon— Lett 
— Mods. 

'Where  a  water  company  was  organized  un- 
der the  general  law,  execution  upon  its  profH 
erty  most  be  levied  in  accordance  with  the  pro- 
risioDs  of  Ber.  St.  c  47,  S  71>  proTiduoK  tor 
the  lery  of  execution  against  a  corporation  in 
the  ordinar7  manner,  and  Ita  franchises  and 
interests  in  land  cannot  be  sold  as  personal 
property  under  chapter  S6,  |  6,  providing  for  the 
execution  sale  of  the  real  property  of  aqueduct 
corporations  as  personalty. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  Si  2114-21S0 ;  Dec.  Dig.  S  628.*] 

2.  ExEOUziON  ({  98*)— Lett— EmoT. 

Judgment  being  recovered  against  a  water 
company  organized  under  the  general  law^  exe- 
cution was  bed  against  ita  property  as  if  it  had 
beeu  organized  as  an  aqueduct  corporation,  and 
its  property,  both  real  and  personal,  a>uld  be 
■old  as  personaltj.  The  sheriff's  return  of  exe- 
cution  upon  the  entire  jproperty  of  the  corpora- 
tion includini;  a  pumping  plant,  realty,  pipes, 
and  franchises,  divided  such  property  into 
groups.  Meld,  that,  the  execution  being  void 
as  to  the  realty,  it  is  void  as  to  the  whole  prop- 
erty, because  the  plant  is  an  'entirety,  part  of 
it  being  practically  useless  without  the  remain- 
der; hence  the  judgment  creditor  is  entitled  to 
an  alias  execution  for  the  entire  amount  of  the 
debt 

[Ed.  Mote.— For  other  cases,  see  Execution, 
Cent.  Dig.  U  196-202,  607 ;  Dec.  Dig.  §  99.*] 
8.  RxAii  Acnons  ^  8*)—Judguent— Scope. 

An  execution  was  levied  upon  the  entire 
plant  of  a  water  company  and  the  levying  officer 
In  his  return  subdivided  the  property  into  four 
items,  the  0rat  two  items  enumerating  real  es- 
tate and  the  other  two  property  i>eraonal  in 
its  nature.  The  levy  being  void,  the  water  com- 
pany brought  a  real  action  to  recover  the  rental 
value  of  the  property  during  the  time  it  was 
held  under  the  execution ;  the  declaration  being 
"in  a  plea  of  land."  The  award  of  the  referees 
was  "that  the  plaintiff  recover  judgment  for 
the  poBsession  of  the  land  described  in  the 
writ.^  Hcii,  that  the  recovery  in  the  real 
action  was  applicable  to  the  water  plant  in  its 
entirety,  and  was  not  attribatable  to  the  real 
estate  alone. 

[Ed.  Note. — For  fither  rasPs,  spp  Real  Actions, 
Cent.  Dig.  H  26-36;  Dee.  Dig.  8 

4.  EXECDTIOH  (I  172*)— BEBTRAINinG  Levt— 

Modification  ov  BbbtbaiKino  Obdbb. 
The  plant  of  a  water  company  was  levied 
on  and  sold  under  execution,  and,  the  levy  being 
void,  the  water  company  recovered  a  judgment 
against  the  execution  creditor  for  rents  and 
profits  during  the  time  the  property  was  held 
under  the  execution.  The  execution  creditor  Be- 
cured  a  temporary  injunction  to  restrain  the  col- 
lection of  the  judgment  for  rents  and  prohts 
until  an  alias  execution  could  be  issued,  in 
order  that  the  executions  on  the  two  judgments 
might  be  set  off  against  each  other.  HeM,  that 
the  injunction  should  be  modiSed  so  that  the 
judgment  for  rents  and  profits  should  be  en- 
forced by  way  of  set-off  and  not  otherwise. 

[Ed.  Note.— For  other  cases.  Bee  Execution, 
Cent.  Dig.  SS  619-639;  Dec.  Dig.  S  172.*] 

Case  Reserved  from  Snpreme  Judicial 
Court,  York  County. 

Sdre  facias  by  Carolyn  C.  Vermeule 
against  the  Tork  Water  Company,  to  revive 
a  judgment  and  have  an  alias  execution  is- 


sued. '  together  wttb  a  UU  In  equity  by  tbe 
same  plaintiff  against  the  same  defendant 
Alias  execution  was  ordered,  and  defendant 
excepted,  and  a  temporary  injunction  was 
granted,  the  case  bdng  reserved,  Exceptiooa 
overruled,  and  decree  rendered  for  plalntifl. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, HANSON,  and  PHII^ROOK,  JJ. 

Leroy  Haley,  of  Blddeford,  for  plaintiff. 
Uttlefleld  &  Littlefleld,  of  New  York  City, 
and  Oewge  C  Yeaton,  of  So.  Berwick,  for 
defttidant 

CORNISH,  J.  At  the  May  term,  1908,  of 
the  supreme  Judicial  court  for  York  county  the 
plaintiff  recovered  judgment  against  the  de- 
fendant in  the  sum  of  92,021.83  debt  or  dam- 
age, and  ¥29.36  costs  of  suit  Execution  was 
duly  Issued  on  this  Judgment,  and  on  June 
25,  1908,  a  deputy  sheriff  seized,  and  on 
July  6,  1908,  sold  at  public  auction  certain 
"goods,  (diattels,  franclilses,  fixtures,  pipes, 
fountains,  lands  and  interests  In  lands"  to 
satisfy  the  same,  the  plaintiff  creditor  being 
the  purchaser  thereof.  The  officer's  return 
subdivides  the  proi>erty  into  four  Items. 
Item  1  covers  a  certain  tract  of  land  con- 
taining one  acre,  more  or  less,  and  described 
by  metes  and  bounds,  together  vrith  the  build- 
ings and  machinery  thereon,  apparently  em- 
bracing the  pumping  station.  Item  2  covers 
a  certain  tract  containing  about  one-third  of 
an  acre  on  which  stood  the  water  tower. 
Item  3  specified: 

"All  the  rights,  privileges  and  franchises  vest- 
ed in  the  York  Water  Company  by  the  town  of 
Yorit,  and  giving  and  granting  unto  the  said 
York  Water  Company,  rights  to  lay  water  pipes 
along  the  highways  and  to  dig  up  the  said  high- 
ways aod  streets  for  puriMises  of  laying  and 
repairing  such  pipes." 

And  Item  4  embraced: 

"AH  the  aqueducts,  pipe  lines,  wells,  springs, 
tanks,  reservoirs,  material  on  band,  tools,  pump- 
ing stations,  machinery  and  other  appliances 
and*  all  other  plant,  leases  and  franchises  or 
privilege  used,  owned,  or  held  or  enjoyed  by  the 
said  York  Water  Qpmpany,  for  the  purposes  of 
supplying  water  to  the  inhabitants  of  the  town 
of  York  •  •  •  meaning  and  intending  here- 
by to  include  all  of  the  property,  plant,  leases, 

?rivil^Kes  and  franchise  vested  in  the  said 
ork  Water  Company  or  constituting  a  part  of 
the  property  under  the  ownership  and  control 
of  the  said  York  Water  Company  whether  the 
same  has  been  acquired  and  conveyed  to  the 
said  York  Water  Company  under  deed  made 
and  executed  by  Henry  si.  Evans  and  Charles 
E.  Carter  bearibg  date  the  16th  day  of  Decem- 
ber, 1892,  •  •  •  or  Bobwequently  acquired  in 
any  other  manner  by  the  said  York  Water  Com- 

6 any  either  by  purchase  or  by  the  extending,  re- 
nilding  or  enlarging  the  plant  in  any  manner 
whatsoever." 

[1]  The  seizure  and  sale,  by  mistake,  were 
made  under  R.  S.  c.  66,  S  6,  which  provides 
for  the  execution  sale  of  the  "franchises,  fix- 
tures, pipes,  fountains  and  Interests  in  lands" 
of  aqueduct  corirarations  as  personal  prop- 
erty, Instead  of  under  R.  S.  c.  47,  8  71,  the 
defendant  corporation  having  been  organ- 
ized under  the  general  law  and  Its  property 


•For  otbsr  cases  a««  same  topic  and  ssetloa  NUUBBB  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  8erl«s  A  Bep'r  ladsxw 
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b^ng  subject  to  attachm^t  on  mesne  process 
and  levy  on  execution  "In  tbe  manner  pre- 
scribed by  law."  The  law  prescribes  one 
method  In  the  case  of  real  estate  and  all 
rights  and  Interests  therein,  and  another  In 
the  case  of  personal  property.  The  plaintUT 
entered  Into  possessloD  under  this  execution 
sale. 

On  the  ground  that  this  sale  was  unau- 
thorized by  statute  and  therefore  conveyed 
no  title  to  the  plaintifl  as  purchaser,  the 
water  company  on  September  2,  1909, 
brought  a  real  action  against  tbe  plaintiff  to 
recover  all  the  proper^  thus  sold,  setting 
toTtb  In  the  declaration  in  terms  tbe  same 
four  Items  specified  In  the  officer's  return. 
This  action  was  referred  to  referees  who, 
after  hearing,  awarded  "that  the  plaintiff 
[tbe  York  Water  Company]  recover  Judg- 
ment for  the  possession  of  the  land  described 
in  the  writ  and  for  roits  and  profits  as- 
sessed In  the  sum  of  91,{^.00  and  costs  of 
court  to  be  taxed  by  tbe  court."  On  this 
award  of  the  referees,  Judgment  was  duly 
entered. 

On  June  6,  1912,  Carolyn  G.  Termeule 
brought  this  action  of  scire  facias  In  which 
she  seeks  to  revive  the  Judgment  and  to 
have  an  alias  execution  issued  for  the  full 
amount  of  the  original  Judgment  and  costs, 
on  the  ground  that  because  of  the  invalidity 
of  the  BherifTs  sale  that  Judgment  has  been 
in  no  part  satisfied. 

The  presiding  justice  ordered  the  alias 
execution  to  Issue  and,  defendant's  excep- 
tions to  this  ruling  have  brought  the  case 
to  the  law  court  for  determination. 

[2]  The  form  of  remedy  by  writ  of  scire  fa- 
cias is  not  questioned  by  the  defendant.  R.  S. 
c.  78,  §  19;  Pillsbury  v.  Smyth,  25  Me.  427. 
And  it  admits  the  Invalidity  of  tbe  sheriff's 
sale  so  far  as  the  real  estate  is  concerned, 
but  contends  that  certain  personal  proi>erty 
passed  to  tbe  plaintiff  under  Items  3  and  4, 
valued  at  $50  and  $1,941.47,  respectively,  and 
therefore  that  an  alias  execution  can  issue 
only  for  tbe  amount  of  the  failed  considera- 
tion of  items  1  and  2,  aggregating  $100. 

This  contention  we  cannot  sustain.  It  la 
undoubtedly  true  that  where  a  levy  has  been 
made  upon  real  estate,  and  It  la  afterwards 
discovered  that  the  title  to  a  definite  por- 
tion of  the  property  has  failed  either 
through  want  of  ownership  or  invalid  pro- 
ceedings, the  creditor  is  entitled  to  a  new 
execution  only  for  the  amount  remaining  un- 
aatisfled.  Rice  v.  Cook,  75  Me.  45.  But  the 
facts  do  not  permit  the  application  of  that 
rule  here.  Tbe  property  seized  and  sold,  al- 
though nominally  divided  Into  four  items  by 
the  officer  in  his  return,  was  In  reality  an 
entity,  the  plant  of  the  York  Water  Company, 
Its  water  system,  embracing  Its  real  estate, 
buildings,  pumping  station,  standpipe,  reser- 
voirs, pipe  lines,  materials,  tools,  rights, 
franchises,  and  privileges.  AH  these,  and 
the  four  items  specifying  these,  are  so  close- 
ly connected  and  interwoven  that  dismember- 


ment means  ruin.  Item  1  apparently  covera 
the  pumping  station  and  lot.  Item  2  the  stand- 
pipe  and  lot,  Item  8  rlgfhts  and  permits  In 
the  highways,  and  Item  4  an  omnibus  de- 
scription covering  property  real,  personal, 
and  mixed.  Tbe  defendant's  theory  would 
give  the  plaintiff  title  under  the  sale  to  Items 
3  and  4,  and  deprive  her  of  Items  1  and  2; 
that  Is,  it  would  recpgnlze  the  plaintiff's 
ownership  of  the  distributing  system  at  a 
valuation  of  91.991.97,  but  withhold  from 
her  the  pumping  station  and  standpipe  and 
would  allow  her  an  fdlas  execution  for  $100 
as  the  title  to  those  two  fractions  of  the 
plant  has  failed.  Sucb  a  theory  cannot  be 
uphdd.  The  seizure  and  sale  were  of  an 
entire  water  system,  and  the  failure  of  title, 
because  of  errors  of  procedure,  was  a  failure 
of  title  to  the  entire  system. 

[3]  TbtB  certainly  was  the  view  whldi  tbe 
defendant  Itself  took  of  the  transaction  be- 
cause It  brought  Its  real  action  to  recover  all 
the  property,  and  claimed  not  merely  the 
two  lots  of  land  with  structures  thereon 
emlnraced  in  Items  1  and  2,  but  tbe  entire 
water  system,  specifying  In  detail  in  its  dec- 
laration all  four  items  which  tbe  officer 
had  set  forth  in  his  return.  This  real  ac- 
tion was  heard  by  the  referees,  and  the  de- 
fendant now  contends  that  their  award  gave 
only  the  first  two  items  to  the  company  ajid 
left  the  title  to  the  remainder  In  Carolyn 
C.  Vermeule,  because  Its  language  Is,  "we 
award  that  the  plaintiff  recover  Judgment 
for  the  possession  of  the  land  described  in 
the  writ"  But  to  hold  that  this  excluded 
all  but  Items  1  and  2  Is  too  narrow  a  con- 
struction. The  declaration  was  "in  a  plea 
of  land,"  and  the  award  simply  meant  Judg- 
ment for  the  plaintiff,  and  recovery  of  all 
that  was  claimed.  Item  3  embraced  rights 
In  land,  and  Item  4  specified  lu  terms  "all 
of  the  property,  plant,  leases,  privileges,"  etc. 

That  this  was  the  opinion  and  intention 
of  the  referees  la  apparent  from  the  further 
fact  that  they  also  assessed  rents  and  profits 
against  Carolyn  C.  Vermeule  in  the  sum  of 
$1,593.90.  Such  a  sum  could  not  have  been 
Imposed  upon  her  for  the  use  and  Income 
of  the  pumping  station  and  lot  and  the 
standpipe  and  lot,  but  for  the  use  and  income 
of  the  entire  water  plant,  which  had  been  In 
her  i>ossesslon  and  operated  by  her  after 
the  sheriff's  sale. 

Viewed  from  every  angle  the  result  Is  the 
same.  Tbe  plaintiffs  execution  has  been 
in  no  part  satisfied,  and  uuder  this  form  of 
procedure  she  is  entitled  to  another.  The 
debtor  will  lose  and  the  creditor  will  gain 
no  rights  thereby,  and  that  exact  Justice  be- 
tween the  parties  will  be  attained  which  the 
writ  of  scire  facias  lu  such  cases  is  designed 
to  accomplish, 

[4]  The  Lill  in  equity  was  brought  to  re- 
strain the  defendant  from  enforcing  its  exe- 
cution against  the  plaintifl  for  the  amount 
of  rents  and  profits  awarded  by  the  referees, 
until  the  determination  of  this  action  of 
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scire  fadaa,  in  order  that.  If  the  scire  facias 
were  maintained  and  allaa  execution  Issued, 
the  execatlons  might  be  <^set  against  each 
oCher.  A  temporary  Injunction  was  granted 
by  the  sitting  Justice.  Ah,  under  this  opinion, 
an  alias  execution  Is  to  issue,  the  injunction 
should  be  modified  so  that  the  defendant 
may  be  allowed  to  enforce  Its  judgment  and 
execution  by  way  of  offset,  but  not  otherwise. 

Our  conclusion,  therefore.  Is  that  In  the 
action  of  scire  facias  the  exceptions  are  over- 
ruled. 

In  the  equity  proceedings  the  bill  Is  sus- 
tained, with  costs,  and  decree  Is  to  be  enter- 
ed in  accordance  with  the  opinion. 

So  ordered. 


EVERETT  T.  HOPKINS  et  al. 

(Snpreme  Judicial  Court  of  Maine.    Dec  11* 
1914.) 

APPEAZ.  AND  EBBOB  ({  1002*)— BeTIBW— CON- 

rLiCTiNO  Evidence. 

The  evidence  being  conflictinft,  tbe  Su- 
preme Court  will  not  disturb  tbe  verdict; ;  weight 
of  the  evideoce  and  credibility  of  tbe  wiLneBSes 
beins  wholly  for  the  jnry. 

[Ed.  I<fote.— For  other  cases,  sec  Appeal  and 
Error,  Cent  Dig.  IS  8936-3937;  Dec.  Dig.  I 
1002.'] 

On  Motion  from  Supreme  Judicial  Court, 
Aroostook  County,  at  Law. 

Action  by  George  H.  Everett  agalDst  James 
R.  Hopkins  and  others.  Verdict  for  plaintiff, 
and  defendants  move  for  new,  trial.  Motion 
overruled. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HALEY,  HANSON,  and  PHIL- 
BROOE,  JJ. 

Shaw,  Burleigh  &  Shaw,  of  Houlton,  for 
plalntlfl.  H.  W.  Trafton,  of  Ft  Falr&eld, 
and  Heraey  &  Barnes,  of  Houlton,  for  defend- 
ants. 

FEB  OUBIAM.  This  Is  an  action  on  the 
case  wherein  the  plalntlif  seeks  tbe  recovery 
of  damages  for  tbe  destruction  of  properly 
alleged  to  have  been  caused  by  tbe  negligent 
setting  and  nianagemoit  of  fire  by  defend* 
ants  upon  their  land.  A  verdict  was  ren- 
dered for  tbe  plaintiff  for  the  sum  of  $400, 
and  the  case  is  before  us  upon  the  general 
motion  of  defendants  for  a  new  trial. 

Practically  the  sole  Issue  submitted  to  the 
Jury  was  the  responsibility  of  the  defendants 
for  the  setting  of  the  Are.  It  is  the  only 
question  raised  and  argued  by  the  parties  np- 
on  the  motion. 

All  complicity  with  the  starting  of  tbe  fire 
upon  their  land  was  denied  by  each  of  the 
defendants,  and  there  was  testimony  of  other 
witnesses  tending  to-  corroborate  them,  and 
also  evidence  tending  to  show  another  origin 
of  the  fire.  On  the  other  hand,  plaintiffs  re- 
lied upon  evidence  showing  the  manner  In 
which  tbe  fires  were  set,  the  presence  of  one 
of  defendants  upon  the  land  near  the  time 


when  the  fires  were  diawvered,  and  the  In- 
ference that  none  but  an  owner  would  so  set 

the  fires. 

Tbe  evidence,  as  usual,  was  conflictlDg, 
and  the  credibility  of  witnesses  sharply  In 
issue.  Both  the  weight  of  evidence  and  the 
credibility  of  the  witnesses  being  wholly 
within  the  province  of  the  jury,  this  court  Is 
unable  to  say,  after  a  painstaking  examina- 
tion of  the  evldeuce,  in  the  full  light  of  the 
briefs  of  counsel,  that  there  was  such  a  lack 
of  evidence  as  to  render  the  verdict -unwar- 
ranted and  Induce  the  conviction  tliat  it  was 
reached  through  bias  or  prejudice  or  mis- 
understanding. 

The  motion  must  therefore  be  ovezruleA. 

Motion  overruled. 


In  re  COOMBS  et  at 

(Supreme  Judicial  Court  of  Maine.    Dee.  12, 
1914.) 

WiLM  (I  166*)— CONTBSr-FEAtrn— PSOOF. 

Where  the  evidence  in  probate  proceedings 
waa  08  consistent  with  the  proponents'  denial 
of  fraud  as  with  the  conteetants'  contention 
that  the  will  was  procured  by  gross  fraud  of 
one  of  testatrix's  two  daughters,  both  devisees, 
whereby  testatrix  was  induced  to  change  an 
absolute  devise  to  her  son  to  a  devise  for  life 
with  a  remainder  over  to  her  daughters,  the 
will  was  properly  allowed ;  the  contestants  not 
only  having  the  burden  of  proof,  but  being  re- 
quired to  sustain  this  burden  by  clear  and  con- 
vincing evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  421-437;  Dec.  Dig.  8  166.*] 

Bzoeptions  and  Motion  from  Supreme  Ju- 
dicial Court,  Androscoggin  County,  at  Law. 

In  the  matter  of  the  will  of  Marda  O. 
Coombs,  deceased.  The  will  was  allowed  by 
a  decree  of  tbe  probate  court,  and  on  appeal 
to  ttie  Supreme  Coort  of  Probate  verdict  was 
rendered  for  contestants,  and  proponents  ex- 
cept and  move  for  new  trlsl.  Decree  of 
judge  of  probate  affirmed,  and  case  remanded 
to  the  Supreme  Court  of  Probate. 

Argued  before  SAVAGE,  a  J.,  and  COR- 
NISH, BIRD,  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Ralph  W.  Crockett,  of  Lewiston,  for  plaln- 
tiffa  Oakes,  Pulslfer  &  Ludden,  of  Auburn, 
for  defendants. 

BIRD,  J.  Tbe  will  ot  Marda  O.  Ooombs 
was  allowed  by  decree  of  the  judge  of  the 
probate  court  of  Androscoggin  county,  and 
from  this  decree  appeal  was  taken  to  the  Su- 
preme Court  of  Probate,  where,  as  in  the  pro- 
bate court,  contestants  claimed  that  the  in- 
strnment  produced  was  not  the  last  will  of 
deceased  by  reason  of  the  fraud  of  one  at 
the  devisees.  In  the  Supreme  Court  of  Pro- 
bate an  issue  involving  ttiia  question  was 
framed  and  submitted  to  the  Jury.  The  ver- 
dict was  in  favor  of  the  appellants  and  con- 
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testanti.  Tbe  case  1b  before  ns  upon  the 
exceiitloiu  and  motion  for  new  trial  of  the 
proponents  and  appellees. 

There  was  evidence  before  the  Jnr^,  offer- 
ed by  contestants  as  showing  gross  fraud  up- 
on the  part  of  one  of  the  two  daughters— 
both  deflseea— of  tim  testatrix,  whereby  an 
abscdute  devise  to  her  son  was  changed  by 
testatrix  to  a  devise  for  life  with  remainder 
over  to  the  daughters.  Thla  evidence  con- 
sisted substantiall7  of  the  testimony  of  one 
witnras  attempting  to  give  a  conversation  be- 
tween the  son  and  the  daughter  which  con- 
testants claim  was  falsely  communicated  by 
her  to  testatrix.  It  Is  not  pretended  that  the 
whole  conversation  Is  detailed,  but  only  de- 
tached portions,  many  of  wblch  are  as  con- 
sistent with  the  contention  of  one  party  as 
%vith  that  of  the  other.  The  daughter's  tes- 
timony is  a  substantial  denial  of  the  conver- 
sation. The  will  as  executed  was  in  accord 
with  testatrix's  prior  declarations.  A  more 
detailed  statement  of  the  evidence  will  not 
be  proQtable.  Considering  all  the  testimony, 
we  can  but  conclude  that  the  evidence  adduc- 
ed by  the  contestants  is  insufficient  to  sustain 
the  charge  of  fraud.  Not  only  is  the  burden 
of  proof  upon  them,  but  they  must  sustain 
this  burden  by  clear  and  convincing  evidence, 
liberty  v.  Haines,  103  Me.  182,  190,  68  Ati. 
738;  Strout  v.  Lewis,  104  Me.  65,  67,  71  Atl. 
137.  The  verdict  therefore  must  be  set  aside, 
or  disregarded,  as  dissonant  to  the  con- 
science of  the  court.  Bradstreet  v.  Brad- 
street,  64  Me.  204,  209;  Larrabee  v.  Grant, 
70  Me.  79;  Rolfe  v.  Fire  Ins.  Co.,  105  Me. 
58,  60,  72  Ati.  732;  Farusworth  v.  Whiting, 
106  Me.  430,  435,  76  Ati.  009. 

Not  Is  this  court  of  the  opinion  that  a 
further  trial  by  jury  Is  desirable  or  required 
to  aid  the  conscience  of  the  court  Rolfe  v. 
Ins.  Ca,  supra. 

The  ctmclnslon  reached  upon  the  motion 
for  a  new  trial  renders  the  consideration  of 
the  exceptions  unnecessary. 

The  decree  of  the  Judge  of  probate  must  be 
affirmed. 

The  ease  Is  remimded  to  the  Supreme 
Court  of  Probate  tor  the  county  of  Andros- 
coggin for  further  actlw  In  aocordaoce  with 
this  opinion. 


AUGUSTUS  PEROW   CO.  t.  LEWISTON 
SECURITY  00. 

(Supreme  Judicial  Court  of  llaine.    Dec.  12, 
lfil4.) 

Chattel  MoRMAOEa   (J  235*)'— Patmekt— 
Acts  Cohstitutinq. 

Where  a  chattel  mortgagee  foreclosed  the 
mortgage,  and,  after  the  exptrntioD  of  the  peri- 
od of  redemption,  replevied  the  chattels,  and 
the  mortgagor  then  procured  the  sum  due  while 
the  cbattcia  remained  in  the  custody  of  the 
officer,  and  the  mortgagee  received  the  amount 
due  and  iodorsed  on  the  mortgage,  "Payment 
in  fall,"  the  traosaction  was  a  payment  of  the 


note  and  mortgage,  and  tiie  mortgagee  waived 

his  righta  by  foreclOBure. 

[Ed.  Note.— For  other  cases,  ^  Chattel 
Mm-tii^,  ^Cent  Dig.  gS  496-499,  507;  Dec. 

On  Motion  and  Exceptions  from  Supreme 
Judicial  Court,  Sagadahoc  County,  at  Law. 

Action  1^  the  Augustus  Perow  Company 
against  the  Lewlstou  Security  Company. 
There  was  a  verdict  for  plaintiff,  and  defend- 
ant presented  a  motion  and  excepted.  Over^ 
ruled. 

Aivued  before  SAYAOE,  C  J„  and  COR- 
NISH, BIRD,  HALBT,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Arthur  J.  Dunton,  of  Bath,  for  plaintiff. 
Newell  &  SkeltoD,  of  Lcwlston,  for  defendant 

BIRD,  J.  This  action  on  the  case  is 
brought  under  the  provisions  of  R.  S.  c.  46, 
i  2,  as  amended  by  chapter  90,  Pub.  Laws 
1905,  and  chapter  97,  Pub.  Laws  1907,  for  the 
recovery  of  payments  of  Interest  alleged  to 
have  been  made  in  excess  of  6  per  cent  per 
annum  in  contravention  of  the  provisions  of 
these  statutes. 

The  defendants  held  the  note  of  plaintiff 
corporation  for  borrowed  money,  secured  by 
a  mortgage  of  chattels.  The  plaintiff  claims 
that  the  rate  of  interest  reserved  violates  the 
statute.  This  Is  not  controverted  by  defend- 
ants. The  mortgage  was  foreclosed,  and, 
after  the  period  of  redemption  bad  expired, 
one  of  the  defendants  repaired  to  the  place  of 
business  of  plaintiff  with  an  officer  provided 
with  process  for  replevin  of  the  goods  mort- 
gaged. There  Is  some  difference  In  the  ac- 
counts of  the  parties  as  to  what  was  said, 
but,  in  view  of  subsequent  occurrences  and 
of  the  testimony  of  the  officer,  we  conclude 
that  the  defendant  declared  that  he  had  come 
for  his  money  or  the  goods,  and,  had  a  Jury 
found  otherwise,  that  their  verdict  could  not 
be  allowed  to  stand.  Plaintiff  corporation 
undertook  to  procure  the  money  demanded, 
which  was  Qie  sum  defendants  claimed  due 
upon  the  note.  Plaintiff  later  sncceeded  In 
obtaining  the  required  sum,  the  goods  in  the 
meantime  remaining  In  the  custody  of  the 
officer.  Upon  receiving  this  sum,  the  defend- 
ant, who  had  had  the  negotiations  wltli  plain- 
tiff, delivered  note  and  mortgage  to  plaintiff, 
having  made  and  signed  In  doe  form  upon 
the  mortgage  the  following  inddrannent: 

"The  nHthin  mortgage  and  note  which  it  se- 
cures having  been  paiq  In  full  It  Is  herd)y  dis- 
charged." 

Defendants  assert  that  tite  transaction 
constituted  a  sale  of  the  goods,  and  not  a 
payment  of  the  note;  To  this.  Cor  the  reasons 
already  set  forth,  we  do  not  assent.  We 
conclude  that  plaintiff  made  payment  of  the 
ajuount  due  upon  note,  and  defradants  waiv- 
ed their  rights  by  foreclosure.  Winchester 
V.  Ball,  54  Me.  558,  560.  See,  also,  Greene 
T.  Dlngley,  24  Me.  131,  137;  Stetson  r.  Ever- 
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ett,  S9  Me.  878,  880;  Dow  t.  Hoor,  50  Me. 
m  120;  FbelpB  T.  Hendrlck,  105  Mass.  106. 

Finding  no  error  in  the  diractton  of  the  pre- 
siding Jnstlce,  tbe  entry  will  be: 

Motioa  and  exceptions  overmled. 


EABLB  T.  KINO  et  ti. 

(Sapreme  Judicial  Court  of  Maine.    Dee.  14, 
1014.) 

TBiAi,  (I  14S*>— JiTBT  Question. 

The  weight  of  conflicting  evidence  ie  for  the 

jory. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent- 
Dig.  §S  342,  343;  Dec.  Dig.  |  143.*] 

On  Motion  from  Sapreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  George  W.  Earle  against  Fred 
King,  Jr.,  and  Fred  King.  The  fli^t-named 
defendant  defaulted,  and,  a  verdict  t>elng 
rendered  for  the  last-named  defendant,  plain- 
tiff moved  for  a  new  trial.  Motion  overruled. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH. BIBD,  HALBZ,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Cakes,  PnlaifeT  Jk  Ladden,  of.Aabara,  and 
H.  E.  GooUdge,  of  Uabon  Falls,'  for  plaintiff. 
McGlUicnddy  k  Mor^,  of  Lewlabxi,  for  de- 
fendant 

PER  CUklAM.  Action  on  a  promissory 
note  for  $350,  dated  June  7,  1913,  payable  In 
four  months,  and  purporting  to  be  signed  by 
the  defendants,  who  are  father  and  eon.  Be- 
fore proceeding  to  trial,  default  was  entered 
as  to  Fred  King,  Jr. 

The  Jury  returned  a  verdict  for  the  de- 
fendant Fred  King,  and  the  case  la  before 
the  court  on  plaintiff's  general  motion  for  a 
new  triaL 

By  brief  statement  tbe  defendant  alleged : 
"That  he  never  signed  the  note  declared  upon 
in  this  action,-  never  authorized  any  one  to  sign 
such  note  for  him,  nor  did  he  ever  receive  any 
benefit  therefrom.** 

The  note  was  given  for  an  automobile. 
The  theory  of  the  plaintiff  is  that  the  son 
signed  the  father's  name  at  the  Instance  and 
request  of  the  father ;  that  the  father  by  his 
acts  and  words  led  the  plaintiff  to  believe 
that  the  signature  was  his;  or.  If  not  his 
own  writing,  that  the  signature  appear- 
ing on  defendant's  note  was  made  at  his  re- 
quest. 

The  defendant  asserts  that  he  neither 
signed  the  note  nor  authorized  the  signing 
of  the  same  by  his  son  or  any  other  person. 

The  issue  was  plain,  the  testimony  con- 
flicting, and.  to  some  extent,  inconsistent 
with  the  position  talien  by  the  parties  intro- 
ducing such  testimony.  .  In  other  words,  wit- 
nesses on  both  sides  contradicted  themselves. 

Five  witnesses  testify  to  the  circumstances 
attending  the  transaction — two  for  the  plain- 
tiff, and  three  for  the  defendant  Tbe  credi- 


bility of  witnesses  on  both  sides  Was  In  Is- 
sue. 

Thus  all  tbe  Questions  Involved  were  for 
the  Jury,  and  we  are  unable  to  discover  that 
the  Jury  erred. 

Motlcu  overruled. 


DTTDLBT  v.  B.  P.  HAZZARD  00. 

(Supreme  Judicial  Court  of  Maine.    Dec.  14, 
1014.) 

1.  Masteb  Awn  Sbbvart  (i  278»)— Injubt  to 
Skbvant  —  Nkguokjtok  —  Defbctivb  Ap- 

,  plianceb. 

Evidence,  in  a  servant's  action  for  injury 
received,  wtiile  a  chute  in  a  factory  for  low«^ 
log  wooden  lasts,  which  had  become  clogged,  was 
irelng  cleared,  by  a  section  of  a  jointed  pole, 
used  by  the  foreman  from  above,  becoming  de- 
tached and  falling  through,  held  to  sustain  a 
finding  of  negligence  in  fumishiog  the  pole  in  its 
defective  condition,  and  that  such  condition  was 
the  proximate  cause  .of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  064,  060-868,  060-960, 
071,  072.  077 ;  Dee.  Dig.  {  278.*] 

2.  BfAsm  Axs  Bkbvaht  <i  281*)— Innmr  to 

SEBVAUT— OOHTBIBUTOBT  NkOUQBHOB— EWl- 

DKNCB. 

Evidence,  in  a  servant's  action  for  injury 
from  a  section  of  a  defective  jointed  pole  be- 
coming detached  and  falling  through,  while  the 
Itole  was  being  used  by  the  foreman  to  clear 
out  a  chute  in  a  factory  for  lowering  wooden 
lasts,  wliich  had  become  clogged,  held  to  sus- 
tain a  finding  of  freedom  from  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  087-^;  Dec  Dig.  | 
28X.*] 

3.  Mastbb  and  Sbbvart  ({  221*)— Injubt  to 
Sebva  NT— Assumption  op  Risk. 

A  servant  has  the  right  to  continue  his  em- 
ployment without  BssumlDg  the  risk,  on  the 
strength  of  the  supertntendent's  promise  to  him 
to  have  a  defective  appliance  repured. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  £§  63^Mi40,  642-645 ;  Dec. 
Dig.  S 

4.  Dakaoeb  (S  132*)— Pebsonal  Injtjbt— Hx- 
cbssive  Vebdict. 

A  verdict  of  $6,500  for  injury,  consisting 
of  loss  of  tbe  right  eye,  and  a  reaultiog  disturb- 
ance of  tbe  nervous  system,  of  a  man  55  years 
old,  earning  in  his  then  employment  $10.50  per 
week,  and  io  the  two  summers  following  the 
accident,  at  other  employment,  $2.75  per  day, 
the  same  as  before  the  injury,  and  whose  med- 
ical expenses  were  $300,  is  excessive,  and  should 
be  reduced  to  $3,500,  the  medical  testimony  be- 
ing that  there  has  been  a  substantial  improve- 
ment in  his  nervous  condition,  which  may  be  ex- 
pected to  continue. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  SS  372-385.  396 ;  Dec  Dig.  {  132.*] 

On  Motion  from  Supreme  Judicial  Court, 
Kennebec  County,  at  Law. 

Action  by  Charles  H.  Dudley  against  the 
R.  P.  Hazzard  Company.  Verdict  for  plain- 
tiff, and  defendant  moves  for  new  trial.  Mo- 
tion denied  on  condition  of  remittitur. 

Argued  before  SAVAGE,  0.  J.,  and  CORN- 
ISH, BIBD.  HALEY,  HANSON,  and  PHIL- 
BROOK,  JJ. 
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Benedict  F.  Maber,  of  AugUBta,  for  plain- 
tiff. McGilllcuddy  &  Morey,  of  Lewlston, 
and  Andrews  &  Nelaon,  of  Augusta,  for  de- 
fendant 

CORNISH,  J.  Action  on  case  to  recover 
for  personal  injuries  sustained  by  the  plain- 
tiff on  January  13,  1912,  while  in  the  defend- 
ant's employ  In  Its  shoe  factory  in  Gardiner. 
The  Jury  returned  a  verdict  for  the  plaintUT 
in  the  sum  of  $6,500,  and  the  case  is  before 
the  law  court  on  defendant's  motion. 

The  plaintiff,  a  man  54  years  of  age,  was 
employed  In  the  basement  of  defendant's  mill 
No.  2.  and  his  work  consisted  In  sorting 
wooden  lasts,  removing  them  from  a  box 
where  they  were  deposited  by  a  chute  from 
the  fisisblng  room  on  the  third  floor  of  mill 
No.  1,  and  placing  them  in  their  proper  bins 
in  the  basement  of  mill  No.  2.  This  chute 
was  constructed  of  a  ^ln<ih  wrought  iron 
pipe,  which  extended  between  the  two  paral- 
lel buildings  with  a  drop  of  6  inches  per  foot 
for  a  distance  of  42  feet  The  chute  entered 
the  basement  of  mill  Na  2  through  the  foun- 
dation wall,  and  then  by  means  of  a  cast- 
iron  elbow  was  turned  partOlel  with  the 
wall,  and  continued  on  down  to  within  a  few 
feet  of  the  floor,  wh^  the  pipe  from  the  el- 
bow entered  a  wooden  box  or  bin  built  to 
receive  the  lasts  as  tbey  were  delivered  from 
the  chute.  Prior  to  December  28,  1911,  the 
elbow  was  Inunovable,  with  a  manhole  on 
top  through  which  the  chute  could  be  clear- 
ed in  case  of  clogging,  and  If  the  same  was 
beyond  the  arm's  length  a  jointed  rod  was 
used,  CO  n£  is  ting  of  three  or  four  secttcms  of 
half-inch  iron  pipe,  each  about  10  feet  long 
and  having  a  thread  on  one  end  and  a  cou- 
pling on  the  other.  This  method  of  chute  con- 
struction had  caused  so  much  trouble  In  the 
way  of  clogging  that  in  an  attempt  to  obvi- 
ate the  ditiiculty,  on  December  23, 1911,  three 
weeks  before  the  accident,  a  detachable  was 
substituted  for  the  fixed  elbow,  and  the  chute 
was  lowered  where  it  entered  the  basement 
so  as  to  increase  the  pitch.  After  these 
changes  and  up  to  the  time  of  the  accident 
there  appears  to  have  been  no  plugging  of 
the  chute,  and  therefore  no  necessity  of  using 
the  Jointed  rod. 

On  the  morning  of  the  accident,  accord- 
ing to  the  plaintiff's  testimony,  he  discov- 
ered that  the  chute  had  become  clogged,  and 
he  reported  the  fact  to  Mr.  Turner,  the  fore- 
man, who  replied,  "Let  It  go  to  h  ."  The 

plaintiff  replied,  "All  right,"  and  started  off 
about  his  work,  when  Turner  said,  "I  guess 
I  will  go  upstairs  and  see  about  It."  Shortly 
after,  the  plaintiff  beard  a  rapping  on  the 
pipe,  and  ran  and  hoisted  up  the  cover  of 
the  box  and  asked  what  was  wanted.  Mr. 
Turner,  who  was  then  at  the  upstairs  end 
of  the  chute,  replied,  "Take  the  elbow  off 
and  light  a  match  at  the  end  of  the  pipe." 
This  the  plaintiff  proceeded  to  do.  He  climb- 
ed up  on  a  pile  of  sacks  filled  with  lasts,  be- 


gan to  unhitch  the  fastenings  of  the  elbow, 
and  with  the  help  of  another  man  took  It 
down.  He  found  a  Jam  of  a  dozen  lasts  In 
the  elbow,  removed  them  and  then  lighted 
a  match  and  held  it  up  to  the  end  of  the 
chute  as  ordered.   He  continues: 

"The  chute  was  right  oppositfl  me,  and  I  ask- 
ed Mr.  Turner  if  it  was  all  right  and  be  said, 
'Tes.'  And  then  I  stepped  back  with  my  rig^it 
foot  off  trom  the  lasts,  back  onto  the  floor,  and 
then  the  rod  Ut  me." 

When  standing  upon  the  sacks  he  says  the 
elbow  was  breast  high,  and  that  at  the  time 
he  was  struck,  he  was  stepping  down  from 
the  sacks,  having  one  foot  on  them  and  the 
other  on  the  floor.  The  entire  rod  did  not 
come  down,  but  only  one  section  which  be- 
came unjolnted  because  of  worn-out  threads. 

A  thorough  study  of  all  the  evidence  con- 
vinces us  that  the  Jury  had  a  right  to  ac- 
cept the  plaintiff's  story  as  true.  He  Is  not 
seriously  contradicted,  and,  on  the  other 
hand,  he  Is  corroborated  by  two  eyewitnesses 
of  the  accident.  Nor  do  we  think  the  ver- 
dict upon  the  question  of  legal  liability  Is  so 
manifestly  wrong  as  to  warrant  court 
in  disturbing  It. 
ri]  X.  Defendant's  Negl^ence. 

The  negligence  relied  upon  by  the  plain- 
tiff Is  Incidentally  the  Insufficiency  in  the 
size  of  the  cbute,  but  principally  the  furntsh- 
Ing  of  a  defective  rod  with  which  to  remove 
any  Jam  that  might  be  formed.  It  is  the 
latter  which  he  Claims  to  he  the  sole  cause  of 
the  ao^wt  TbB  sections  were  e^bited  to 
the  Jury  and  have  been  produced  before  the 
law  court  The  jury  found  that  the  threads 
bad  been  bady  worn,  allowing  the  sectLons  to 
become  easily  unjolnted,  and  that  they  were 
in  an  nnsafe  condition  for  use.  This  finding 
was  Justified  by  the  facta  It  was  the  dnty 
of  the  defendant  to  exorcise  reasonable  caie 
In  providing  reasonably  safe  machinery  and 
appliances  and  a  reasonably  safe  place  tai 
which  its  employes  could  work.  It  must  be 
cwceded  that  the  chute  as  first  constructed 
and  operated  did  not  meet  this  requirement 
The  smallnesB  of  the  pipe,  only  six  inches  In 
diameter,  combined  with  Its  manner  of  con- 
struction permitted  frequent  dogglngs,  and 
to  free  these,  these  defective  sections  were 
furnished.  Only  a  few  weeks  before  the  acci- 
dent the  rod  had  separated  under  similar 
conditions,  when  being  used  by  the  foreman. 
Turner,  and  had  stopped  at  the  manhole,  as 
It  must  under  the  former  style  of  construc- 
tion^ and  the  plaintiff  helped  take  the  rod 
out  He  testifies  that  he  subsequently  show- 
ed it  to  the  superintendent  Mr.  Thompson, 
and  told  him  they  were  badly  worn,  and  that 
Thompson  acknowledged  they  were  In  bad 
shape  and  promised  to  have  them  repaired. 
It  Is  true  that  all  this  happened  before  the 
change,  and  that  the  defendant  took  steps 
to  obviate  the  difficulty  in  the  chute.  But 
that  of  itself  did  not  relieve  It  from  the  duty 
resting  npon  It   It  was  still  bonnd  to  nse 
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leaaonable  care  In  famishing  a  reasonably 
safe  chute.  It  changed  the  elbow  and  In- 
creased the  pitch,  but  It  did  not  enlarge  the 
pipe  nor  repair  the  rods.  It  Is  not  enough  to 
say  that  wltti  the  changed  ccmstnictlon  It 
had  no  reason  to  expect  that  farther  dog- 
gings  wonld  occur.  If  tta^  should  occqr,  the 
appliances  provided  for  the  remedy  were  the 
same  thread-worn  sections,  and  when  the 
dLute  did  clog  oa  the  day  of  the  accident 
It  was  these  thread-worn  sections  in  the 
hands  of  the  foreman.  Turner,  that  caused 
the  injury.  Moreover,  under  the  old  con- 
stmction  the  use  of  the  unsafe  rod  was  at- 
tended with  less  danger  than  under  the  ilew 
because  the  immovable  elbow  would  stop  Its 
course,  If  it  became  detached  and  escaped, 
bnt  tbe  movable  and  r«noved  elbow  allowed 
it  a  free  vent 

Some  testimony  was  Introduced  In  regard 
to  another  rod,  a  SO-foot  rod,  which  was  kept 
outdoors  between  the  two  buildings,  and 
which  is  claimed  to  have  been  In  good  condi- 
tion. But  that  has  no  bearing  upon  this 
case.  It  was  used,  if  at  all,  through  a  man- 
bole  cut  In  the  chute  outside  tbe  building, 
and  not  In  the  manner  nor  from  the  place 
where  the  defective  rods  were  used.  This 
Is  not  the  case  of  where  a  plalnticr  has  the 
selection  of  his  tools  and  himself  chooses  a 
defective  Instead  of  a  sound  one,  but  where 
the  Injury  is  caused  by  the  foreman  using  tbe 
only  tool  at  hand.  This  rod  was  in  the  hands 
of  Turner  and  not  of  Dudley, 

Considering  all  the  testimony,  we  cannot 
say  that  the  jnry  were  palpably  wrong  in 
finding  that  the  defective  condition  of  the 
rod  was  the  proximate  cause  of  the  accident, 
that  the  defendant  was  legally  responsible 
for  that  condition,  and  that  it  had  not  ex- 
endsed  the  degree  of  care  required  of  an 
employer  under  all  the  drcumstanoeB. 
[2]  2.  Contributory  Negligence. 

Whether  or  not  the  plaintiff  was  gnllty  <tf 
contributory  negllgoice  depends  up(m  where 
he  was  and  what  he  was  doing  at  the  time 
of  the  accident  The  defendant  in  an  elab- 
orate argument,  based  upon  mathematical 
cranpatations,  contends  that  the  plalntUE 
carelessly  placed  himself  directly  In  front  of 
the  chute  and  in  the  path  of  anything  that 
ml^t  be  passing  through  It  The  plaintUf 
admits  that  he  ai^reclated  tbe  possible  dan- 
ger in  so  doing,  and  that  he  supposed  he  was 
out  of  the  range,  bnt  that  the  sacks  on  which 
he  stood  were  unstable,  and  in  stuping  from 
them  to  the  floor  he  must.  In  some  way,  have 
gotten  in  range  and  so  received  the  Injury. 
Tbe  defendant  further  argues  that  the  plain- 
tUf must  have  been  carelessly  looking  up 
the  pipe ;  but  this  the  plalnUff  emphatically 
denies,  and  the  two  young  ladies  who  were 
near  by  and  were  witnesses  to  Uie  accident 
corroborate  his  statement 

It  is  needleas  to  further  discuss  tbe  evi- 
dence on  this  point  which  is  purely  a  ques- 
tlou  of  fact   The  record  falls  to  convince 


us  that  in  this  respect  the  verdict  was  mani- 
festly wrong. 
[3]  3.  Assumption  of  Risk. 

This  point  raised  In  defense  also  falls.  It 
Is  true  that  the  plaintiff  had  known  and 
appreciated  the  defective  condition  of  the 
rod  sections,  but  he  testifies  that  he  called 
the  attention  of  superintendent  Thompson  to 
the  fact,  and  the  superintendent  promised 
to  have  them  repaired.  This  statement  the 
superintendent  denies.  It  was  for  the  jury 
to  determine  which  statement  was  correct, 
and  they  accepted  the  plaintiff's.  There  is 
nothing  inherently  Improbable  in  It,  and  on 
the  contrary  tt  has  the  atmosphere  of  rea- 
sonabloiess  and  probabUi^.  If  this  was  the 
fact,  then  the  plaintiff  had  a  right  to  con- 
tinue his  work  on  tbe  strength  of  that  prom- 
ise, and  was  relieved,  from  the  burden  of 
himself  assuming  the  risk.  Dempsey  v.  Saw- 
yer, 96  Me.  298,  49  Atl.  1035.  And  it  should 
be  added  that  this  Jointed  rod  bad  been  used 
in  ctnmectlon  with  the  chute  before  the 
changes  were  made  and  not  after,  and  the 
plaintiff  had  a  right  to  assume  that  by  the 
new  construction  this  use  had  been  render- 
ed unnecessary. 
[4]  4.  Damages. 

On  this  point  the  court  is  of  opinion  that 
the  verdict  is  so  extravagantly  large  as  to 
warrant  its  dtmlnution  or  the  granting  of  a 
new  trlaL 

The  plaintiff  was  65  years  at  age.  His  in- 
juries ctoiBlsted  In  the  loss  at  the  right  eye 
and  a  resulting  disturbance  of  the  nervous 
system.  The  practical  consensus  of  the  medi- 
cal testimony  Is  that  there  has  been  a  sub- 
stantial Improvement  in  the  nervous  condl- 
tlon  which  may  be  expected  to  continue.  The 
plaintiff  testified  that  at  the  time  of  the 
trial  he  slept  "quite  well,  fairly  well,"  that 
his  appetite  had  been  all  right,  and  his 
weight  was  213  pounds.  His  suffering  must 
have  been  severe  for  a  time  at  least  The 
accident  happened  on  January  18,  1912.  Be 
was  under  medical  treatment  until  October 
31,  1912,  wlien  the  eye  was  removed,  and 
since  that  time  be  has  received  more  or  less 
medical  serrlca  But  during  the  summer  of 
1912  he  WOTked  84  days  on  the  log  booax  In 
the  Kennebec  river,  although  he  claims  that 
his  assodates  petfornKd  a  great  part  of  his 
duties.  His  wages  were  |2.75  per  day,  the 
same  as  before  the  accident  In  the  summer 
of  1913,  he  worked  again  for  tbe  same  com- 
pany, and  at  the  same  task,  85  days  at  the 
same  rate.  His  pay  at  the  shoe  factory  was 
f  10.50  per  week.  His  medical  expenses  ag- 
gregate about  $300. 

After  critically  studying  and  baUuudng  the 
testimony  on  tbis  branch  of  the  case,  our 
conclusion  is  that  the  sum  of  13,600  would 
be  full  and  fair  compensation  for  the  in- 
juries received. 

If  the  plaintiff,  within  SO  days  after  the 
certificate  is  filed,  remits  all  of  the  verdict 
In  excess  of  $3,500,  motion  overruled;  other- 
wise motion  sustained. 
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PAUL,  Collector,  T.  HUSB. 

(Sapreme  Jodicial  Court  of  Maine.    Dec  14, 
1&14.) 

1.  Municipal  Cobfobatxons  (S  964*)— Pow- 

BBS— AaSEBSlCXNTB. 

Lews  1S93,  c.  407,  anthorizlng  the  Camden 
village  corporation  to  issne  bonds  to  procure 
money  to  rebuild  its  village  hall,  empowered  the 
village  corporation  to  aBsess  the  property  to 
pay  the  debt  incurred  under  anthority  of  such 
statute,  though  it  does  not  expressly  provide  for 
such  assessments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  2043;  Dec  Dig.  § 
964.*] 

2.  MUNICIFAI.  OOBPOBATIONS  ({  89*)— ASBESB- 
MKNTS— CaLLINQ  OF  MeETTING — VaUDITT. 

Where  warrants  for  the  corporation  meet- 
ings of  the  Camden  vil^ge  corporation  were  di- 
rected to  die  legal  voters  and  duly  posted  in  two 
public  places  seven  days  prior  to  the  meetings, 
and  the  returns  were  duly  signed  by  the  asses- 
sors as  provided  by  Priv.  &  Sp.  Laws  1866-68, 
c.  266,  I  7,  for  all  meetings  after  the  first,  the 
meetings  were  legally  called,  though  there  had 
been  no  determination  at  a  meetiuj;  pursuant  to 
Rev.  St.  c  4,  S  9,  providing  that  the  meetings  of 
any  village  corporation  "may"  be  notified  by  the 
person  to  whom  the  warrant  is  addressed  by 
posting  attested  copies  in  two  or  more  conspic- 
uoas  places  within  the  corporate  limits  seven 
days  before  the  meeting,  instead  of  in  the  man- 
ner provided  by  the  act  creating  such  corpora- 
tion, provided  such  corporation  shall  first  at  a 
legal  meeting  determine  at  what  and  how  many 
places  such  notice  shall  be  posted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
C^orations.  Cent.  Dig.  fg  195-198;  Dec.  Dig. 

3.  MunxoTPAL  OoBPOBATiONS   (|  972*)— Aa- 

SEBSMEMTS— VaLIDITT. 

Under  Priv.  &  Sp.  Laws  1866-68,  c  266, 
i  8,  providing  that  any  money  raised  by  the 
Camden  village  corporation  to  rebuild  the  vil- 
lage hall  Aall  be  assessed  by  its  assessors,  and 
that  such  assessors  may  copy  the  last  valua- 
tion of  property  by  the  assessors  of  the  town  of 
Camden  if  the  "corporation  shall  so  direct,"  as- 
sessments were  not  invalid  because  the  asseBSors 
did  not  make  ap  ao  independent  assesHment,  but 
simply  co^ed  tiie  valuation  made  by  the  town  as- 
ECBsors,  thoDsh  the  corporatioq  bad  not  so  di- 
rected. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  K  2075,  2078-20S2; 
Dec  Dig.  I  072.*] 

Report  from  Supreme  Judicial  Court,  Enox 
County,  at  Law. 

Action  by  John  J.  Paul,  as  Collector, 
against  B.  D.  E.  Hnse.  Jadgment  for  plain- 
tiff. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HALBT,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Reuel  BoblnsoD,  of  Camden,  for  plalntUT. 
Montgomery  &  Emery,  at  Gainden,  for  de- 
fendant 

CORNISH,  J.  Action  of  debt,  brought  by 
the  collector  of  the  Camden  village  corpora- 
tion to  recover  taxes  assessed  against  the 
defendant  for  the  years  1912  and  1913. 
Three  points  are  pressed  In  defense. 

[1]  1.  First  that  the  charter  of  the  village 
corporation  and  the  amendments  thereto  do 


not  authorize  an  assessment  for  the  payment 
of  the  debt  either  principal  or  Interest  lU' 
curred  by  the  corporation  under  legislative 
authority,  for  the  erection  of  a  village  hall 

building. 

The  Camden  village  corporatltni,  whose 
original  charter  was  granted  in  1867,  was 
subsequently  "authorized  and  vested  with 
power  to  raise  money  by  loan  for  the  pur- 
pose of  rebuilding  or  asslBticg  in  rebuild- 
ing Its  Tillage  hall  building,  destroyed  by 
flre»  and  for  tumlshiug  the  same,  said  loan 
not  to  exceed  thirty  thousand  dollars,  and 
to  Issue  its  bonds  for  said  purpose,  on  such 
time  and  as  such  rate  of  Interest  as  said 
corporation  may  vote,"  etc  Frlv.  &  Sp.  L. 
1893,  c:  407.  The  corporation  accepted  the 
act  and  raised  the  requisite  amount  by  loan, 
of  which  the  sum  of  $26,600  is  still  outstand- 
ing, and  the  assessmraits  of  1912  and  1913, 
of  whldh  Uie  defendant  is  asked  in  this  snit 
to  pay  Us  proportionate  share*  were  made 
for  the  purpose  of  paying  the  Interest  or  the 
Interest  and  a  portion  of  the  principal  on 
these  Tillage  hall  bonds.  The  learned  coun- 
sel for  the  defendant  urges  that,  as  Uie  act 
does  not  In  express  terms  provide  for  the  as- 
sessment of  taxes  with  which  to  meet  ^ther 
principal  or  interest,  the  corporation  had  no 
power  to  make  the  asseaament  The  answer 
to  this  contention  Is  that  where  a  munlct 
pallty  is  granted  the  power  to  create  a  mu< 
nldpal  debt  and  no  other  provision  Is  made 
for  Its  payment,  it  has  the  right  to  levy  the, 
necessary  taxes  to  pay  it  and  the  power  at- 
taches by  necessary  Implication.  The  <me  is 
the  complement  of  the  other.  The  right  to 
borrow  carries  with  It  the  obIIgatI<m  to 
pay,  and  as  a  municipality  has  no  means  of 
paying  its  indebtedness,  except  by  taxation. 
It  necessarily  has  this  power.  State  t. 
Bristol,  109  Tenn.  815,  70  8.  W.  1031 ;  WU- 
son  T.  Florence,  40  S.  O.  ^26,  19  S.  W.  4; 
Charlotte  t.  Shepard,  122  N.  G.  602,  29  S.  B. 
842;  Slocomb  r.  FayetteviUe,  125  N.  C.  362, 
34  S.  B.  436;  Lowell  t.  Boston,  111  Mass. 
454,  460,  15  Am.  R^.  39;  United  States  T. 
New  Orleans,  98  U.  S.  381,  25  L.  Ed.  225. 

Any  other  interpretation  would  work  a 
fraud  upon  the  public,  who  in  good  faith 
purchase  the  authorized  bonds.  A  bond  is 
Itself  evidence  of  Indebtedness  and  an  obli- 
gation to  pay,  and  yet  it  is  argued  that  while 
the  Legislature  has  authorized  the  issue,  and 
thereby  permitted  the  corporation,  not  only 
to  borrow  the  money,  but  to  become  legally 
Indebted  therefor,  it  has  failed  to  open  the 
only  avenue  by  which  that  Indebtedness  can 
be  met.   Such  a  position  Is  untenable. 

It  Is  suggested,  however,  that  the  holders 
of  the  bonds  should  look  to  the  property 
into  which  their  money  baa  gone  as  their 
security,  In  this  case  the  town  hall  building, 
and  that  the  Income  therefrom  should  be  ap- 
plied to  the  payment  of  the  interest.  This 
plan  would  be  somewhat  difficult  of  execution 
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in  case  the  bonds  were  Issued  tor  munici- 
pal poiposes  Ul»  aewers  or  etreet  ImpiDve- 
mrats;  but  the  fatal  objection  to  It  Is  tbat 
the  bonda  i^resent  the  unsecured  Indebted- 
ness ot  the  nnuilclpaUtT.  and  In  case  of  non-' 
payment  the  holder  may  sne  the  municipal- 
ity, irrespectlTe  of  the  purpose  for  which 
th^  were  lamed,  and  all  the  goods  and  chat- 
tela  of  the  Inhabitants,  and  all  the  real  ^ 
tate  altnated  tiiereln,  are  sabjeet  to  execu- 
tion sale  to  satisfy  the  same.  R.  8.  c  86,  8 
3<K  Such  a  salt  was  brou^t,  and  recovery 
had  upon  Interest  coupons  <m  scrip  Issued 
by  the  town  of  Honlton  In  aid  of  the  Houl- 
ton  Branch  Railroad  Company;  the  act 
authorizing  the  town  to  Issue  the  scrip  being 
entirely  ^lent  as  to  the  assessment  of  taxes 
with  which  to  pay  the  same.  Priv.  &  Sp.  L. 
1866-^.  c.  287;  Deming  t.  Houlton.  61  Me. 
25i,  18  Am.  Rep.  25S. 

The  first  objection  raised  by  the  defendant 
im  without  merit. 

[2]  2.  The  second  contention  Is  that  the 
warrants  for  the  corporatlou  meetings  of 
1912  and  1013  were  not  legally  directed  and 
posted,  and  no  legal  returp  upon  them  was 
made.  These  warrants  were  signed  by  the 
assessors  of  the  corporation,  were  directed  to 
the  legal  voters  of  the  corporation,  were 
duly  posted  In  two  public  and  conspicuous 
places  within  the  corporation  limits  seven 
days  prior  to  the  meetings,  and  the  returns 
were  duly  signed  by  the  assessors.  This 
method  was  in  exact  accordance  with  the 
charter  requirements  for  all  meetings  after 
the  first   Priv.  A  Sp.  L.  1866-68,  c.  266,  8  7. 

Bat  the  defendant  calls  attention  to  R.  S. 
e.  4,  8  9,  which  provides  as  follows: 

"The  meettn^  of  any  village  corporation  may 
be  notified  by  the  person  to  whom  the  warrant 
fa  directed,  by  posting  attested  copies  in  two 
or  more  pubhc  and  conspicuous  places  within 
the  corporation  limits  seven  days  before  the 
mccdng,  Instead  of  in  the  manner  provided  by 
the  act  creating  such  corporation :  Provided,  that 
such  corporation  shall  first,  at  a  legal  meetiog, 
designate  at  what  and  how  many  places  each  no- 
tices shall  be  posted." 

There  Is  no  evidence  that  the  Camden  vil- 
lage corporation  hits  complied  with  this  pro- 
viso and  has  designated  at  a  legal  meeting 
"at  what  and  how  many  places  such  notices 
shall  be  posted,"  unless  It  Is  embraced  In  the 
admission,  in  the  agreed  statement  of  facts, 
"that  the  corporation  had  acted  on  all  gener- 
al and  special  laws  relating  to  village  cor- 
porations." It  may  be  doubted  whether  this 
was  Intended  to  include  the  point  now  under 
discussion.  But,  If  it  were,  the  corporation 
was  not  bound  to  use  the  statutory  method 
alone.  The  statute  simply  gives  It  the  option 
to  do  80  If  It  chooses.  "The  meetings  of  any 
village  corporation  may  be  notified,"  etc.  If 
accepted,  and  the  places  actually  designated, 
the  corporation  would  not  be  thereby  abso- 
lutely derived  of  using  the  method  designat- 
ed in  Its  charter.  The  meetings  were  l^;ally 
called. 


[8]  8.  The  defendant  finally  contends  that 
the  assessments  were  Invalid  because  the  as- 
sessors in  both  years  did  not  make  up  an 
original  and  independent  asEKSsment,  but 
simply  copied  the  valuation  as  made  the 
assessors  of  the  town  of  Camdoi. 

The  Charter  provision  rdating  to  assess- 
ment is  as  follows : 

"Any  money  raised  by  said  corporation  for  the 
purposes  aforesaid  shall  be  assessed  upon  the 
property  and  polls  within  the  territory  afore- 
said, by  the  assessora  of  said  corporation.  In  the 
same  manner  as  is  provided  by  law  for  the  as- 
sessment of  county  and  town  taxes  ;  and  said  as- 
sessors may  copy  the  last  valuation  of  said 
property  by  the  assessors  of  the  town  of  Cam- 
den, and  assess  tlM  tax  thereon,  if  said  corpora- 
tion shall  BO  direct,"  etc   Section  8. 

It  Is  admitted  that  the  corporation  had  not 
"so  directed,"  but  this  error  on  the  part  of 
the  assessors  is  not  sufficient  to  create  a  de- 
fense to  this  suit  We  need  only  to  quote  the 
rule  adopted  in  this  state  In  tills  class  of  ac- 
tions, that: 

"This  not  being  a  case  where  the  defendant's 
person  or  property  is  levied  upon  by  direct  war- 
rant from  the  assessors,  but  being.  Instead,  an 
action  for  the  tax,  the  action  will  not  be  defeat* 
ed  by  any  mere  irregularities  In  the  election  of 
assessors  or  collector,  or  in  the  assessment  itself, 
but  only  by  such  omissions  or  defects  as  go  to 
the  jurisdictioo  of  the  assessors,  or  deprive  the 
defendant  of  some  8QbBtan.tial  right,  or  by  some 
omission  'of  an  essential  prerequisite  to  the 
bringing  the  action."  Greenville  v.  Blair,  104 
Me.  444,  72  Atl.  177:  City  of  Rocliland  v. 
Facnsworth,  111  Me.  316,  89  Ati.  65. 

The  omission  here  falls  within  the  nonju- 
risdictional  and  harmless  class. 

Judgment  for  plaintiff  for  925.08  and  inter- 
est from  date  of  the  writ 


ROLLINS  v.  BLACKDEN. 

(Supreme  Jndidal  Court  of  Maine.    Dec.  14| 
1914.) 

1.  Real  Actions  (§  8*)— Dauaobs  BECOVBa- 

ABI.S. 

Under  Rev.  St  c.  106,  81  H.  12,  providing 
that  when  a  demandant  recovers  judgment  in  a 
real  action  he  may  recover  damages  for  the 
mesne  rents  and  profits,  and  for  any  destruc- 
tion or  waste  of  the  buildings,  the  plaintiff  can- 
not recover  for  a  trespass  not  amounting  to 
destruction  or  waste. 

[Ed.  Note.— For  other  cases,  see  Real  Actions, 
Cent.  Dig.  88  26-36;  Dec.  Dig.  8  8.»J 

2.  Easements  (S  36*)— Actions  to  Establish 

— BUBOBH  OF  PBOOF. 

The  party  asserting  an  easement  by  pre- 
scription has  the  burden  of  proof,  and  he  falls 
if  the  proof  be  left  doubttoL 

[Ed.  Note.— For  other  cases.  Easements, 
Cent  Dig.  H  77.  78,  88-08;  Dec.  Dig.  8  36.*i 

3.  Watebs  and  Wateb  Couhbes  (8  154*)— 

EASEUENTS— BlOHT  TO  TAKE  WaTEB. 

An  easement  to  take  water  from  another's 
well  Is  an  incorporeal  hereditament  which  may 
be  created  by  grant  or  prescription. 

[Ed.  Note.— For  other  easeik  see  Waters  and 

Water  Courses,  Cent  Dig.  H  167-173:  Dec. 
Dig.  8  154.*] 
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^4.  EaBEHENTS   (S   6*)  —  AOQtTIBBCENCE  —  PBE- 
8CBIPnON. 

An  easement  can  be  created  by  prescription 
only  by  an  adverse  use  of  the  privilege  with 
knowledge  of  the  owner,  or  by  a  ase  so  open, 
notorious,  Tisible,  and  uninterrupted  that  knowl- 
edge will  be  presumed,  exercised  under  a  claim 
of  right  adverse  to  the  owner,  and  acquiesced  in 
by  him  for  a  period  equal  to  that  preacribed  by 
statute  for  the  acquisition  of  advene  title  to 
land. 

[Ed.  Note.— For  other  casea,  see  Easements, 
Cent.  Dig.  IS  13,  20-22,  26;  Dec,  Dig.  {  5.*] 

5.  Easements   (S  36*)— Aoquzescbncb— Fbb- 
BCBiFTiDN— Evidence. 

Each  of  the  elements  essential  to  the  crea- 
tion of  a  prescriptive  easement  is  open  to  con- 
tradiction and  liable  to  be  disproved. 

[Ed.  Note. — For  other  cases,  see  Elasements, 
Cent.  Dig.  {8  77,  78,  88-93 ;  Dec.  Dig.  f  36.*] 

6.  EASSUEKTa  (S  36*)  —  ACQUISBCBnOB  — Pbb- 
BCBIFTION. 

To  acquire  an  easement  by  prescription, 
acquiescence  by  the  owner  of  the  property  over 
which  it  is  sought  to  be  exercised  must  be 
shown,  but  the  adverse  use  of  the  privilege  for 
20  years  withoat  interruption  or  denial  by  the 
owner  raises  a  conclusive  presumption  of  acqui- 
escence, where  it  is  shovm  that  the  owner  bad 
knowledge  of  the  use. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  fig  77,  78,  8&-83;  Dec.  Dig.  {  36.*] 

7.  BABEiama  (|  8*)— Pbescbiption— Pebuis- 
siVB  Use. 

Where  tiie  use  of  an  easement  claimed  by 
prescription  is  shown  to  have  been  permissive, 
no  rights  arise. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  K  23,  24.  27-33 ;  X>ec.  Dig.  {  8.«] 

8.  Easements  (H  36*)  —  Pbescbiption  —  Evi- 
dence. 

Where  defendant's  predecessor  in  title  who 
first  asserted  the  easement  on  plaintiETs  land 
claimed  faia  right  through  the  permission  of  the 
selectmen  of  uie  town,  such  evidence  is  admis- 
sible to  show  that  the  use  of  the  easement  was 
adverse. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  SS  77,  78,  88-93 ;  Dec.  Dig.  S  36.*] 

9.  Easements  (S  86*)— Pbebobiftion— Acqui- 
escence. 

While  a  conveyance  of  property  occupied 
by  an  adverse  holder  will  not  stop  the  ruoaing 
of  limitations,  a  conveyance  of  land  in  which 
another  asserted  an  easement,  where  the  rights 
were  not  excepted,  showed  that  the  owner  did 
not  aoqniesee  in  the  aasertion  of  the  easement. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  §S  77,  78,  88-93;  Dec.  Dig.  §  36.*] 

L 10.  Easements  7*)— Pbebobiftion — Intbb- 

BUPTION. 

Where  defendant's  predecessor  in  title,  who 
first  asserted  an  easement  on  plaintiff's  proper- 
ty, desisted  in  bis  exercise  of  the  privilege 
upon  demand  of  plaintiff  and  notice  by  her  at- 
torney, there  was  an  interruption  of  the  use 
which  prevented  acquis! tioa  of  an  easement  by 
prescription. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  gS  16-19,  27,  33 ;  Dec.  Dig.  |  7.*] 

11.  LiMiTATroN  OF  Actions  (§  32*)— BtrNNxno 

or  Statute- Tbespass. 

The  right  of  action  for  trespasa  la  barred 
in  six  years, 

[Ed.  Note.— For  other  caaee,  we  Limitation 
of  Actions,  Cent  Dig.  H  143-145;  Dec.  Dig.  | 
32.*] 


12.  Judgment  (|  719*)  —  CoitoLusiTBNBra  — 
Mattebs  Concluded. 

Where  plaintiff  in  an  earlier  real  action  es- 
tablished her  title  to  a  well  from  which  defend- 
ant was  taking  water,  but  failed  to  recover 
damages  for  the  taking  of  the  water  and  the 
maintenance  of  pipes  to  the  well,  although  such 
damages  were  claimed  as  rents  and  profits* 
plaintiff  cannot  in  a  subseq^iont  action  for  tre*- 
pasB  recover  damages  for  the  taking  of  the  wa- 
ter l>efore  the  institution  of  the  real  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  fS  1249,  1250;  Dea  Dig.  §  719.*] 

13.  Watebs  and  Wateb  Coubses  (§  X56*)— 
Eight  to  Take  Wateb— Covenants— Con - 

STBUCnoN. 

Where  plaintiff's  grantor  conveyed  to  an- 
other the  right  to  draw  water  from  a  well  lo- 
cated on  bis  land,  with  ttie  reservation  that 
should  the  land  become  the  property  of  another 
all  rights  of  taking  water  should  be  subject  to 
the  rights  <tf  the  owner  of  the  land  to  take  wa- 
ter for  any  purpose  necessary  for  the  land  or 
buildings  thereon,  and  the  property  was  there- 
after conveyed  to  plaintiff,  who  took  with  no- 
tice of  the  grant  oi  the  easement,  plaintiff  can- 
not complain  that  the  grantee  of  the  easement 
took  water  from  the  well,  where  such  taking 
did  not  deprive  her  of  any  water  necessary  for 
her  land  or  buildings  thereon. 

[Ed.  Note,— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  166.*] 

14.  Tbespabb  ({  44*)— Actions— BUBDEV  or 
PBoor. 

In  an  action  of  trespass  for  taking  water 
from  land,  where  defendant  had  a  limited  right 
and  it  was  plaintiff's  claim  that  the  right  was 
unfoirly  exercised  to  plaintiff's  damage,  plain- 
tiff baa  tiie  harden  of  proving  her  damages. 

[Bd.  Note.— For  other  cases,  see  Trespasa, 
Cent  Dig.  |g  112-llS;  Dec.  Dig.  g  44.*] 

16.  Watebs  and  Waikb  Coubses  (|  1SS)4*>— 
Eight  to  Takb  Water— Aotiohs— Evi- 
dence. 

Where  defendant  had  the  right  to  take 
from  a  well  on  plaintiff's  land  any  surplus  wa- 
ter not  needed  by  plaintiff,  proof  that  jilaintiff 
notified  defendant  not  to  take  any  water  and 
that  she  needed  it  all  will  not  establish  that  ail 
of  the  water  from  the  well  was  needed  for 
plaintiff's  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  189;  Dec  Dig.  | 
158%.*] 

16.  Watebs  and  Wateb  Ooubseb  (§  168%*)— 
Eight  to  Take  Wateb— Damages. 

Where  defendant,  who  was  entitled  to  take 
only  that  water  from  a  well  on  plaintiff's  land 
which  was  not  needed  by  plaintiit,  prevented 
plaintiff  from  taking  any  water,  only  nominal 
damages  can  l>e  awarded,  where  plaintiff  did  not 
show  any  actual  damage,  but  merely  asserted 
that  ahe  desir^  the  water  to  irrigate  her 
garden. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig^  g  189;  Dec.  Dig.  g 
158%.*] 

JOeport  from  Snpr^e  Judical  Court, 
PentAncot  County,  at  Law. 

Trespass  Quare  clausum  by  Sarah  T.-  Bol- 
lins  against  Owen  E.  Blackden.  On  report 
Judgment  for  plaintiff. 

Argued  before  SAVAGE,  C.  J.,  and  SPEAB, 
CORNISH,  KING,  BIRD,  and  HANSON,  JJ. 

D.  D.  Stewart,  of  St  Albans,  for  plaintiff. 
F.  D.  Dearth,  of  Dexter,  and  Louis  G. 
Stearns,  of  Bangor,  for  defendant 
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SAVAOX^  O.  J.  Trespasa  qnare  danaum. 
The  case  comes  before  the  law  court  on  re- 
port 

The  most  Important  controTenv  betwera 
the  parties  relates  to  the  rigbt  of  the  defend- 
ant to  draw  watn  from  a  well  <m  the  land 
of  the  plaintiff.  One  phaae  of  this  oontro- 
Tersy  was  .considered  by  this  court  in  RoUlns 
T.  Blackden.  99  Me.  21,  68  Atl.  68. 

We  gather  trom  the  evidence  Qie  foUowlng 
statement  of  facte:  The  plainttfl  la  the  owner 
of  two  adjc^nlng  lota  of  land  lying  on  the 
south  side  of  Main  stre^  in  Dexter.  Her 
fee  in  each  lot  extends  to  the  cemter  of  die 
street  Both  lots  formerly  belonged  to  one 
B^nL  Bryant  conveyed  the  westedy  lot, 
on  which  plaiutUTa  bolldings  stand,  to  the 
plaintiff's  mother,  from  whom  she  took  title 
sereral  years  prior  to  1882.  It  was  said  in 
argument  to  have  been  in  1872.  O^e  eastern 
ly  lot  was  conveyed  by  Bryant  to  the  plain- 
tiff in  1882.  In  1871.  (me  Flynt  dug.  a  well 
12  feet  deep  on  the  front  «oA  of  die  easterly 
lot,  within  the  llmltB  of  the  street,  and  about 
one  rod  easterly  from  the  dividing  line  of 
tlie  lots.  He  dag  a  trench  in  the  street, 
westerly  acrocn  the  westerly  lot,  and  so  on 
to  the  hotel  now  owned  by  the  defendant; 
but  which  was  then  owned  ox  leased  by  one 
Hayes.  He  laid  a  one^nch  pipe  from  the 
well  to  the  hotel,  and  from  that  time  on  un- 
til 1807,  when  he  sold  his  right,  such  as  It 
was,  to  the  defendant,  he  continued  to  draw 
water  from  the  well  and  sell  it  to  the  owners 
or  occupants  of  the  hot^  It  appears  that 
the  pipe  entered  the  well  about  six  feet  below 
the  surface  of  the  ground  and  was  bent 
down  In  tbe  water,  which  was  thus  siphoned 
out.  In  1881  Bryant,  who  then  owned  tbe 
easterly  lot,  but  not  the  westerly  one,  con- 
veyed to  one  L.  D.  Hayes,  who  then  owned 
or  occupied  the  hotel,  **the  rigbt  to  draw 
water  by  an  aqueduct  from  the  well  *  *  *" 
for  the  accommodation  of  the  botd,  and  for 
any  other  purpose,  "with  the  right  to  convey 
the  same  on  the  southerly  side  of  said  road, 
but  within  the  limits  of  tbe  road,  so  far  as 
my  land  extends  westerly,"  which  was  about  | 
one  rod,  "and  with  the  right  of  ingress  and 
egress  for  the  purpose  of  repairing  said  well 
or  atiueduct"  The  deed  contained  the  fol- 
lowing reservation: 

"Whraever  the  lot  on  which  said  well  Is  sitn- 
sted  abail  become  the  property  of  any  other 
party  than  myself,  then  all  rights  hereby  con- 
veyed shall  cease  to  this  extent,  viz.,  whoever 
may  occupy  said  lot  shall  bave  the  preference 
of  the  water  of  said  well  for  all  purposes  what- 
soever nseful  for  tbe  accommodation  of  said  lot, 
or  of  any  buildiogs  that  may  be  placed  thereon, 
■  and  said  grantee,  his  heirs  and  assigns,  shall 
have  only  the  right  to  said  water  so  far  ae  not 
needed  for  said  lot  and  buildings."  ' 

This  conveyance  created  an  easement  by 
grant.  It  does  not  clearly  appear  }nst  what  I 
ezerdse  Hayes  ever  made  of  the  privilege 
granted  by  this  deed.  It  gave  him  no  right  ] 
to  convey  tbe  water  across  the  westerly  lot ', 
then  owned  by  the  plaintiff.  The  water  con-  j 
tinned  to  run  as  before  in  the  Flynt  pipei 


from  the  well  to  tbe  hotd.  lliere  is  aome  evl- 
denoe  from  whitA  it  may  be  Inferred  that 
Flynt  and  Hayes  made  some  arrangement  for 
the  use  of  tbe  water.  Hayes  had  an  ease- 
ment, ezfdnsive  so  far  as  Flynt  was  con- 
oemed,  In  tlie  right  to  draw  water  and  con- 
vey it  by  pipe  as  ter  as  to  the  plalntUTs 
westerly  lot,  bat  no  farther.  Blynt  bad  pnt 
in  a  pipe  i^stem  across  the  westerly  lot  and 
to  Hayes'  hoteL  Neither  ownership  alone 
was  of  any  value.  Bnt  it  aivears  that  after^ 
wards  Hayes  paid  Flynt  94fi  annually  'for 
tbe  water  service. 

The  deed  of  Bryant  to  Hayes  of  the  right 
to  draw  water  was  not  recwded  until  after 
tbe  1882  deed  of  the  easterly  lot  on  which 
the  well  was  idtaated,  by  Bryant  to  the 
plaintiff.  But  as  was  held  in  the  former 
case,  Rollins  v.  Blad^den,  99  Me.  21.  58  AtL 
69,  the  plalntifl  took  her  title  in  1882  with 
nottee  of  tbe  grant  of  water  rlghte  to  Hayes. 
This  appears  by  the  followii^;  modified  cove- 
nant of  Bryant  in  her  deed,  viz.,  that  the 
premises  "are  free  from  all  incumbrances  ex- 
cept anrpluB  water  ftom  well  beside  road, 
conveyed  to  L.  D.  Hayes  and  the  right  to 
maintain  bis  aqueduct" 

The  case  shows  that  In  1882,  after  the 
plaintiff  purdmsed  the  lot  on  which  the  well 
iB  situated,  while  Flynt  was  fixing  the  well, 
or  digging  about  it,  ihe  plaintiff  went  to  tbe 
well,  told  him  that  it  was  hers,  and  objected 
to  bis  meddling  with  it,  or  digging  around  It, 
or  on  her  terraces.  Flynt  told  her  that  by 
authority  of  the  town  he  had  tbe  right  to  go 
into  the  well,  and  that  he  owned  it  and  tbe 
water  pipe.  He  made  no  claim  of  right  ex- 
cept that  the  town  had  given  him  authority. 

Later,  but  about  the  same  time,  when  Flynt 
was  wortting  on  her  land  near  tbe  well,  try- 
ing to  find  a  leak  in  the  pipe,  the  plaintiff 
told  him  that  he  had  no  right  there,  and  for- 
bade his  going  on  the  land  or  digging  any 
further.  She  showed  him  a  copy  of  the  deed 
from  Bryant  to  Hayes,  of  the  water  rights. 
He  replied,  in  substance,  that  the  well  was 
In  tbe  road,  that  she  had  no  control  in  the 
road,  and  could  not  help  herself,  and  that 
the  town  had  given  bim  the  right  He  kept 
on  working. 

Several  years  later,  prior  to  1888,  Flynt, 
who  owned  the  land  on  the  northerly  side  of 
Main  street,  began  digging  a  trench  across 
the  street  from  bis  lot  to  the  well,  for  the 
purpose,  as  he  said,  of  running  across  to  his 
own  house  to  get  the  benefit  of  It  for  him- 
self. The  plaintiff  told  him:  "You  cannot  do 
It  I  will  not  have  It"  He  repUed  that  he 
bad  permission  from  the  selectmen  and 
should  do  It  She  immediately  consulted 
Mr.  Crosby,  an  attorney,  who  went  with  her 
to  tbe  premises.   He  said  to  Flynt: 

"Flynt,  you  stop.  You  Icnow  you  haven't  any 
right  to  take  the  water,  and  if  you  don't  stop  I 
will  take  you  into  court" 

He  also  gave  Flynt  written  notice  that  he 
had  no  right  to  dig  the  trench  upon  the  plain- 
tiff's land,  and  draw  the  water  from  hei  well. 
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forbidding  him  in  behalf  of  the  plaintiff  from 
doing  so.  Flynt  then  stopped.  The  ditch  it- 
self had  not  reached  the  center  of  the  road, 
whi^  was  the  plalDtiCTa  line,  but  Flynt  had 
torn  up  the  sidewalk  on  the  plaintiff's  side 
of  the  street,  and  put  It  over  onto  the  plain* 
tiff's  terrace,  and  had  dug  alrag  the  edge  of 
tiie  terrace  towards  the  welL  Flynt  roplaoed 
the  sidewalk  and  went  away. 

In  1897,  Hr.  Slynt  Cfrnveyed  to  the  defend- 
ant "my  well  at  south  aUe  at  Main  street, 
abreast  of  Miss  Barab  RoUins*  land,  also  my 
well  situated  in  my  garden  In  Flynt  Flac^ 
north  of  npper  Ualn  street,  the  right  to  go 
to  and  from  for  purpose  of  repairs,  and  all 
the  pipe  running  from  the  above  wells  to  said 
Blackden's  cellar."  On  November  5,  1900, 
the  son  and  sole  heir  of  L.  D.  Hayes  conveyed 
to  the  defendant  all  the  water  rights  that  his 
father  had  had  under  the  1881  dMd. 

Immediately  after  the  defendant  pur- 
chased  the  wells  of  Flynt  In  1887,  he  recon- 
structed  the  system.  He  dug  a  trench  in  a 
practically  straight  line  from  the  hotel  to  the 
well.  The  trench  was  all  within  the  road 
limits,  but  It  crossed  the  plaintiff's  westerly 
lot,  and  extended  a  rod  on  the  easterly  one 
to  the  well.  At  the  same  time  the  defend- 
ant laid  a  two-Inch  pipe,  which  entered  the 
well  about  one  inch  from  the  bottom.  The 
new  pipe  did  not  follow  the  line  of  the  old 
one,  except  as  In  one  or  two  places  the  new 
trench  crossed  the  old.  The  trench  was  dug 
deeper  and  wider  than  the  old  one,  and  the 
pipe  naturally  conveyed  more  water  than  the 
old  one.  At  the  same  time  tlue  defendant 
dug  a  trench  and  laid  a  pipe  from  the  Elder 
wall,  so  called,  on  the  Flynt  lot,  southerly 
aoross  Main  street,  and  Uience  westerly  with- 
in the  road  limits,  and  across  the  plaintiff's 
easterly  lot  to  the  Bolllna  well,  so  that  the 
water  from  the  Elder  well,  instead  ct  being 
conveyed  directly  to  the  Flynt  pipe,  as  for- 
merly, was  caused  to  run  first  into  the  Bok- 
Una  well,  from  which  it  was  conv^ed  with 
the  oUier  water  to  the  defendant's  hotel. 
And  these  are  the  acta  of  alleged  trespass  of 
which  the  plaintiff  complains  in  her  declara- 
tion. She  sets  forth  the  digging  of  the  soil, 
the  opening  of  the  trenches,  the  laying  of 
pipes;  also,  the  taking  of  water  from  the 
time  of  the  trespass  until  the  date  of  her 
writ,  which  was  September  19,  1904. 

One  other  feature  of  this  litigation  must  be 
mentioned.  On  December  5,  1900,  the  plain- 
tiff sued  out  a  writ  of  entry  against  the  de- 
fendant, for  the  recovery  of  both  lots  of 
land.  No  mention  of  easements  was  made 
in  the  declaration.  But  she  demanded  dam- 
ages "for  rents  and  profits  received  by  said 
Blackden  therefrom,  and  for  the  trespass  and 
injuries  committed  by  him  thereon."  The 
defendant,  without  filing  the  general  Issue, 
undertook  to  disclaim  specially,  except  as  to 
the  well  and  aqueduct.  Ills  plea  was  held 
to  be  faulty,  waa  ordered  stricken  olt,  end 


general  Judgment  was  ordered  for  the  plain- 
tiff. Bzceptions  were  taken  to  the  order, 
which  were  subsequently  overruled  by  the 
law  court,  with  an  order  that  the  damages 
be  assessed  at  nisi  prtus.  At  the  bearing  in 
damages,  the  defendant  offered  evidence  in 
reducUoQ  of  damages,  of  a  prescriptive  right 
to  draw  water  from  the  Rollins  well,  and  to 
take  It  across  the  plaintiff's  premises  towards 
his  hctel.  TIM  MnUfl  objected  to  Uie  evi- 
dence on  the  groond  that  the  d^endant  was 
concluded  by  Oie  pleadings  and  judgments  al- 
ready entered.  Thereupon  the  question  of 
damages  and  the  admissibUlty  ai^  effect  of 
the  evidence  respecting  damages  were  re- 
ported to  the  law  court  The  lav  court,  find- 
ing tiiat  the  plalntlft  had  not  shown  herself 
damaged,  or,  to  put  It  another  way.  ttiat  die 
had  not  tfhown  that  the  d^ndant  had  re- 
ceived, or  become  accountable  for,  any  rents 
and  profits  iHtA<£b  belonged  to  her.  had  no 
occasion  to  oonstder  any  other  qnesUan,  and 
directed  that  the  plaintlfl  have  Judgment  for 
the  demanded  premises,  but  without  damsges 
for  the  rents  and  profits. 

[1]  In  the  former  opinion,  if  we  may  Judge 
from  expressions  in  the  brief  of  the  eminent 
and  learned  counsel  for  the  plaintiff,  Qa 
court  failed  to  make  clear  the  grounds  of 
exclusion  of  damages,  especially  with  respect 
to  the  trespasses.  It  is  pertinent  to  this  dis- 
cussion to  do  so  now.  The  action  was  a  real 
action.  In  her  writ  the  plaintiff  claimed 
damages  in  the  way  of  rents  and  profits  and 
for  certain  unspecified  trespasses.  The  real 
bone  of  contention  was  the  use  of  the  water. 
In  a  real  action,  the  plaintiff  may  recover 
for  "rents  and  profits,"  which  are  defined  to 
be  the  clear  annual  rental  value  of  the  prem- 
ises while  the  defendant  Is  In  possession,  and 
for  any  destruction  or  waste.  These  are  flie 
limitations  of  the  statute.  B.  S.  c.  106,  H 
11  and  12.  A  plaintiff  cannot  recover  for 
trespasses  not  amounting  to  destruction  or 
waste.  The  rule  of  the  common  law  is  modi- 
fled  by  the  statute.  Larrabee  v.  Lumbert,  36 
Me.  443.  The  trespa^cs  complained  of  did 
not  amount  to  destruction  or  waste.  Besides, 
damages  for  destruction  and  waste  were  not 
declared  for. 

The  defendant  has  pleaded  the  general  Is- 
sue, and  by  way  of  brief  statement,  the 
statute  of  ilmltatlons.  a  prescriptive  right  to 
draw  the  water  from  the  well  by  mesns 
of  the  ditches  and  pipes  mentioned,  a  right 
by  grant  to  do  the  same,  and  that  the  plain- 
tiff is  barred  by  the  former  Judgtnent  from 
recovering  damages  for  the  water  taken. 

The  plaintiff  takes  issue  with  these  claims. 
And  particularly  with  reference  to  the  claim- 
ed prescriptive  right,  she  contends  that  if 
Plynt  ever  had  an  Inchoate  prescriptive  ease- 
ment It  was  Interrupted  by  the  deed  from 
Bryant  to  Hayes  of  the  water  privilege  In 
1881,  by  the  plalntUTs  denial  of  right  and 
forbidding  the  use  of  water  by  Flynt  in  1882. 
and  lastly  by  what  took  place  when  Hr. 
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Crosbjr  wu  pnwnt  and  gave  notice,  oral  and 
wrlttm,  to  Flynt  to  proceed  no  further. 

[2]  rirst,  we  wlU  Inquire  wtaetber  tfae  de- 
fendant has  an  easement  by  prescription. 
On  this  qnestlon  the  bnrden  of  proof  Is  on 
tb»  deffflQdant  Sargent  v.  Ballard,  9  Pick. 
afass.)2Se.  If  the  proof  be  left  donhtful,  he 
falle  2  GreenL  Br.  |  S39. 

[3-1]  Ad  easement  to  take  water  from  an- 
other's spring  or  well  is  an  Incraporeal  her- 
editament It  may  be  created  by  grant  or 
by  prescription.  It  is  created  by  prescription 
only  by  an  adverse  UBe  of  the  privilege  with 
the  knowledge  of  the  person  against  whom  It 
Is  claimed,  or  by  a  use  so  open,  notorious, 
Tlslble  and  nnlntermpted  that  knowledge  will 
be  presnmed,  and  exercised  under  a  claim 
of  right  adverse  to  the  owner  and  acqaiesced 
In  by  him  for  a  period  equal  at  least  to  that 
prescribed  by  the  statiite  for  acquiring  title 
to  land  by  adverse  i>ossession.  Stlllwell  v. 
Foster.  80  Me.  S33,  14  Atl.  731;  Sargent  v. 
Ballard,  9  Pick.  (Mass.)  251;  Arnold  v. 
Stevens,  24  Pick.  (Mass.)  112,  35  Am.  Dec. 
298 ;  Powell  V.  Bagg,  8  Cray  (Mass.)  441,  69 
Am.  Dec  262;  Smith  v.  Miller,  11  Gray 
(Mass.)  145;  Blake  v.  Everett.  1  Allen 
fMass.)  248 ;  School  Dlst  v.  Lynch,  33  Conn. 
XiO;  Lehigh  Valley  R.  R.  Co.  v.  McFarian, 
30  N.  J.  Eq.  180;  Workman  v.  Curran,  89 
Pa.  226 ;  Nichols  v.  Aylor,  7  Leigh  (Va.)  546 ; 
Bealey  v.  Shaw,  6  East,  216 ;  Llvett  v.  Wil- 
son, 3  Blng.  115;  2  Grecnl.  on  Ev.  i  539; 
Washbnm  on  Easements  (3d  Ed.)  p.  160; 
Jones  on  Easements,  8  164 ;  14  Cyc.  1147. 
Each  of  the  elements  essential  to  the  crea- 
tion of  a  prescriptive  easement  is  open  to 
cootradiction  and  liable  to  be  disproved. 
Smith  y.  Miller,  supra.  Bat  the  existence  of 
all  the  elements  for  the  requisite  period  cre- 
ates a  right  resting  upon  a  presumption,  Juris 
et  de  Jure,  conclusive  against  attack. 

[I]  The  actual  point  of  attack  In  this  case 
Is  the  acquiescence  of  the  owner,  Bryant  at 
first  and  the  plalntlfT  afterwards,  for  a  con- 
tinuous period  of  20  years.  Proof  of  acqui- 
escence by  the  owner  Is  essential.  So,  in  ef- 
fect, say  all  the  authorities  above  cited. 
Where  the  adverse  use  baa  continued  for  20 
years  without  interruption  or  denial  on  the 
part  ot  the  owner,  and  with  his  knowledge,  it 
is  conclusively  presumed  to  have  been  with  his 
acquiescence.  School  Dist  v.  Lynch,  supra; 
Perrln  v.  Garfield,  57  Vt  304.  In  the  mat- 
ler  of  acqnlracence,  the  creatltm  of  a  pre- 
scriptive easement  lexically  dlfters  from  the 
acquisition  of  a  title  to  real  estate  by  ad- 
verse possnalon.  In  the  former  the  posses- 
sion continues  In  the  owner  of  the  servient 
estate,  and  the  prescriptive  right  arises  out 
of  adverse  use.  In  the  latter,  the  owner  Is 
ousted  from  possessiou,  and  the  right  or  ti- 
tle arises  out  of  adverse  possession;  and 
nothing  short  of  maklug  entry,  or  legal  ac- 
tion, will  break  the  continuity  of  possession. 
PoweU  V.  Bagg,  supra;  Workman  v.  Curran, 
supra;  Washbnm  on  Easements,  p.  163. 


[7,  t]  The  plaintUf  cratends  the  original 
use  now  claimed  to  have  been  prescriptive 
was  by  license.  If  so,  it  is  conceded  that 
there  was  no  prescription  until  the  use  be- 
came adverse.  The  authorities  all  agree  on 
this  point.  Jones  on  Sasem^ts,  K  179,  799. 
The  fact  that  Flynt  claimed  bis  right  through 
tlie  permission  of  the  town  or  seleotmeu,  and 
not  from  the  owner  of  the  aervient  estate, 
furnishes  ground  for  the  Inference  that  the 
digging  and  subsequent  use  were  adverse 
to  the  owner.  At  the  best,  there  is  very  lit- 
tle In  the  case  to  Indicate  whether  the  use 
was  originally  permissive,  at  was  adverse. 
But  if  we  assume  that  it  was  advise  and 
prescriptive,  we  next  meet  the  (intention 
that  the  easement  was  interrupted. 

[•]  While  the  authorities  agree  that  ac- 
qnlracence  is  essential,  they  are  not  agreed 
as  to  what  Und  or  degree  of  nonacqulescence 
win  work  an  interruption.  On  one  side  the 
leading  case  Is  Powell  t.  Bagg,  8  Gray  (Mass.) 
441,  In  which  the  court  held  that  If  before 
the  lapse  of  20  years  "tibe  owner  of  land, 
by  ft  verbal  act  on  the  premises  In  which 
the  easement  la  daimed,  resists  the  exercise 
•  •  «  and  denies  Its  existence.  •  •  • 
his  acquiescence  Is  disproved,  and  the  es- 
sential elements  of  a  title  *  *  *  by  ad- 
verse use  are  shown  not  to  exist"  The  court 
said  explicitly  that  It  was  not  necessary  to 
use  actual  force  to  dispossess  the  Intruder. 

The  doctrine  of  Powell  v.  Bagg  was  ap-  , 
proved  and  applied  In  Lehigh  Valley  R,  Co. 
V.  McFarian,  30  N.  J.  Eq.  180;  Workman  v. 
Curran.  89  Pa.  226;  C.  &  N.  W.  Ry.  Co.  v. 
Hoag,  90  111.  339 ;  Nichols  v.  Aylor,  7  Leigh 
(Va.)  546;  Field  v.  Brown,  24  Grat  (Va.) 
74.  See,  also,  Bealey  v.  Shaw,  supra;  Still- 
man  V.  Whiterock  Mfg.  Ca,  23  Fed.  Cas. 
83;  Wasbburn  on  Basements,  p.  162;  14 
Cyc.  1147. 

On  the  other  hand,  the  Supreme  Court  of 
New  Jersey,  in  Lehigh  Valley  R.  Co.  v.  Mc- 
Farian, 43  N.  J.  Law,  605,  virtually  over- 
ruling the  Vice  Chancellor  In  the  case  be- 
tween the  same  parties  In  30  N.  J.  fiq.  180, 
beld  that  mere  denials  of  the  right,  com- 
plaints, remonstrances,  or  prohibitions  of 
user,  unaccompanied  by  any  act  which  in  law 
would  amount  to  a  disturbance,  and  be'  ac- 
tionable as  such,  will  not  prevent  t^e  acqui- 
sition of  a  right  by  prescription.  The  court, 
following  by  analogy  the  doctrine  of  adverse 
possession,  based  the  doctrine  on  public  pol- 
icy, and  said: 

"Protests  and  mere  denials  of  right  arc  evi- 
dence that  the  right  is  in  dispute,  as  distin- 
Ruiahed  from  a  contested  right.  If  such  pro- 
testa  and  denials,  unaccompanied  by  an  act 
which  in  law  amounts  to  a  disturbance  and  is 
actionable  as  such,  be  permitted  to  put  the 
ritht  in  abeyance.  •  •  •  prescriptive  rights 
will  be  placed  upon  the  most  unstable  of  foun- 
dations. *  *  •  If  they  be  not  accompanied 
by  acts  amounting  to  a  disturbance  *  *  *  in 
a  legal  sense,  tbey  are  no  interroptlona  or  ob- 
structions of  tbe  enjoyment." 

The  same  doctrine  Is  stated  In  School  Dist. 
V.  L^ncb,  33  Conn.  330 ;  Okeson  v.  Patterson. 
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29  Pa.  22;  Tracy  t.  Atherton,  36  Vt  603; 
Kimball  v.  Ladd,  42  Vt.  747.  The  authority 
of  OkesoD  T.  Patterson  Is  shaken  by  the  lat- 
er case  of  Workman  v.  Curran,  supra,  in/  the 
same  court  In  both  the  Vermont  ca^es, 
Powell  V.  Bagg  Is  discussed,  and  sought  to 
be  distinguished.  In  Tracy  v.  Atherton,^  the 
court  said  of  Powell  v.  Bagg: 

"The  own'er  of  the  land,  being  already  in  pos- 
session, could  not  make  an  entry  to  stop  the 
effect  of  the  user,  or  possession,  and  his  act  on 
the  land,  of  forbidding  the  other  to  enter  and 
use  the  aqueduct,  was  all  that  he  could  do  to 
prevent  him  unless  he  resorted  to  force,  and  or- 
dinarily the  law  does  not  require  one  to  use 
force  to  assert  his  rights.  •  •  •  The  decision 
(in  Powell  v.  Ba^)  is  founded  apparently  on 
a  aound  distinction  between  an  actual  adverse 
possession  of  lands,  and  a  mere  easement  upon 
lands,  of  which  the  oyraer  himself  is  in  the. ac- 
tual possession." 

While  we  shall  not  need  to  inquire  wheth- 
er mere  denials  of  the  right  and  protesta- 
tions against  its  exercise  are  an  interruption 
of  an  inchoate  easement,  the  discussions  to 
which  we  have  adverted  are  illuminating  on 
the  question  why^  acquiescence  is  an  essen- 
tial element  of  a'  prescriptive  easement. 
'"In  this  case  we  must  hold  that  the  grant 
of  the  easement  to  take  water  made  by  Bry- 
ant, the  owner  of  the  land,  to  Hayes,  In  1881, 
was  an  effectual  interruption  of  Flynt's  in- 
choate easement.  As  the  authorities  cited 
"^y  the  defendant  show  a  deed  by  an  owner 
does  not  interrupt  the  continuity  of  an  ad< 
verse  possession.  But  It  seems  to  us  that 
it  Is  an  act  of  the  strongest  potency  to  re- 
but the  presumption  of  acquiescence  in  an 
adverse  use.  If  the  word  "acquiescence" 
has  any  signification,  it  would  seem  that  a 
conveyance  of  the  thing  itself,  while  it  would 
not  interrupt  an  adverse  possession,  would 
Interrupt  an  Inchoate  easement,  one  feature 
of  which  must  be  acquiescence, 

[1 0]  And  if  this  vrere  not  enough,  we  think 
there  was  an  Interruption  later  when  the 
attorney  ^ve  Flynt  oral  and  written  notice 
not  to  proceed  further  In  digging  to  the  well 
and  drawing  water  therefrom,  and  Flynt 
heeded  the  notice  and  left  It  Is  true  the 
new  ditch  had  not  quite  reached  the  plain- 
tiffs premises.  But  the  purpose  was  evident 
And  Flynt  had  then  gone  upon  the  plaintiffs 
land  and  dug  and  removed  the  sidewalk 
to  eifectuate  his  purpose  of  getting  to  the 
well.  Here  was  an  actual  disturbance  and 
Interference,  for  wblcb  Flynt  would  have 
had  a  remedy  if  the  plaintiff  bad  been  in 
tbe  wrong.  It  seems  to  measure  up  to  the 
rule  of  .tfae  cases  which  hold  that  mere  de- 
nials and  protestations  are  not  enougli,  and 
that  actual  disturbance  Is  necessary.  And 
there  has  been  no  2Q-year  period  of  uninter- 
rupted use  since. 

Tbe  defense  of  prescrlptiTe  easement  then 
fails.  The  defendant  had  no  right  or  title  to 
the  water  and  pipe,  until  the  Hayes  deed  to 
bim  of  XovpmlMr  5,  1900,  and  then  only  to 
so  much  water  as  was  not  needed  for  the 
plaintlfCB  easterly  lot,  with  a  right  to  nialn- 


tain  the  pipe  to  the  easterly  line  of  the  west- 
erly lot,  but  no  further.  The  acts  of  the  de- 
fendant in  1897,  In  changing  the  system, 
putting  in  larger  pipe,  and  bringing  the 
water  from  the  Elder  to  the  Rollins  welt 
were  all  trespasses,  and  running  the  water 
since  from  the  well  through  the  pipe  upon 
the  plaintifTs  land  baa  been  a  continuing 
trespass. 

[11-13]  But  the  remedy  for  all  acts  In 
1897  is  barred  by  the  statute  of  limitations. 
This  action  was  not  commenced  until  Sep- 
tember 19,  1904.  All  claims  for  damages 
prior  to  September  19,  1898,  are  thus  barred. 
The  only  damages  now  open  for  considera- 
tion are  those  of  the  continuing  trespass 
since  that  date ;  that  is,  the  maintenance  of 
the  pipes  on  her  land,  tbe  bringing  of  water 
across  her  land  from  the  Elder  well,  and  tak- 
ing water  from  the  Rolltns  well  through  the 
pipe  so  far  as  it  extended  on  her  land.  But 
In  her  real  action  commenced  December  5, 
1900,  the  plaintiff  claimed,  as  rente  and 
profits,  the  rental  value  of  the  water  taken 
by  the  defendant  up  to  that  tlma  And  that 
Issue  was  tried  out  and  determined  adversely 
to  the  plaintiff,  for  want  of  proof,  as  stated 
in  the  opinion  In  that  case.  Rollins  v.  Black- 
den,  99  Me.  21,  58  Atl.  69.  The  damages 
therefore,  for  water  taken  prior  to  Decem- 
ber 6,  1900,  have  been  litigated  and  settled. 
But  the  plaintiff  may  recover  so  much  dam- 
ages as  she  has  proved  for  taking  water  and 
maintenance  of  pipes  between  December  5, 
1900,  and  the  commencement  of  this  action. 
And  the  extent  of  damages  to  be  recovered 
must  be  measured  and  limited  by  the  plain- 
tiff's right,  and  not  by  the  defendant's  want 
of  right.  She  may  recover  the  rental  value 
of  the  water  which  the  defendant  has  taken 
as  belonged  to  her,  and  for  no  more. 

The  plaintiff  claims  that  she  was  entitled 
to  all  the  water  In  the  well,  and  hence  that 
she  may  recover  for  all  that  the  defendant 
took.  We  do  not  think  so.  The  question 
presented  is  the  same  question  that  was  pre- 
sented and  decided  In  the  former  case.  99 
Me.  21,  58  Atl.  69.  In  that  case  we  held 
that  the  grant  to  Hayes  In  ISSl  of  the  right 
to  draw  water  from  the  well  was  determin- 
able as  to  so  much  of  the  water  as  might  be 
needed  for  the  easterly  lot  whenever  that 
lot  should  become  the  property  of  another 
than  the  grantor,  but  that  until  then,  and 
afterwards  until  the  water  should  be  need- 
ed, for  the  lot,  and  always  as  to  so  much 
of  the  water  as  should  not  be  needed,  the 
grant  was  absolute.  It  was  also  held  that 
the  plaintiff  took  her  title  to  the  easterly 
lot  In  1882,  with  notice  of  the  prior  grant  of 
tbe  water  right  to  Hayes,  and  that  she  did 
not  acquire  an  absolute  right  to  the  water 
from  the  well,  but  only,  to  use  the  language 
of  the  deed,  "to  have  the  preference  of  tbe 
water  of  aald  well  tor  all  purposes  whatso- 
ever for  the  accommodation  of  said  lot,  or  of 
any  buildings  that  may  be  placed  thereon." 
and  that  she  bad  a  priority  or  first  right  to 
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ao  much  water  as  was  useful  and  needed  for 
tbe  lot  and  bnlldings,  but  only  to  so  much. 
We  think  the  opinion  in  98  Me.  21,  58  Atl. 
69,  states  accurately  the  right  and  the  limi- 
tatioDS  of  tbe  ligbt  of  the  plaintifC.  And  it 
follows  that  if  the  defendant  taas  deprived 
her  of  the  exercise  of  her  preference  or  prior- 
ity, and  has  taken  water  from  the  well 
which  was  needed  and  w<mld  otherwise  have 
been  nsed  Cor  the  braeflt  and  acotnuinodatlon 
of  the  easterly  lot,  he  Is  so  £arUabl&  Andhere 
It  may  be  noted  again  that  after  November 
6,  1900,  the  defendant,  under  his  deed  from 
the  heir  of  Hayes,  owned  the  right  to  draw 
from  the  well  all  the  surplus  water ;  that  is, 
all  not  needed  for  the  eastwly  lot  of  tlie 
I^lntitt.  He  had  the  right  to  conduct  it 
across  that  lot,  but  not  across  the  westerly 
lot. 

[14-11]  The  burden  la  on  the  plalntlfF  to 
show  the  amount  of  her  damages,  and  again, 
as  in  99  Me.  21,  S8  AtL  69,  we  are  troubled 
by  the  lack  or  indeflnltraiess  of  proof.  There 
are  no  buildings  on  the  easterly  lot  The 
testimony  discloses  no  need  of  water  from 
the  wtil,  except  for  the  use  of  a  garden  on 
that  lot.  Of  the  size  of  the  garden,  and  of 
any  t9>eclal  needs  for  water,  there  Is  no  hint 
And  yet  it  is  common  knowledge  that  a  gar- 
den needs  some  water.  It  does  not  appear 
*  that  there  was  not  at  all  times  water  enough 
In  tbe  well  for  tbe  needs  of  the  garden, 
which  she  could  have  drawn.  Tbe  defend- 
ant's pipe  enters  the  bottom  of  the  well,  but 
that  does  not  necessarily  mean  that  he  has 
kept  the  well  drawn  down.  In  a  water  sys- 
fem  supplying  buildings  through  pipes  that 
must  necessarily  end  In  faucets,  there  can 
be  no  presuniptlon  that  the  water  is  kept 
down  to  the  level  of  the  pipe  as  It  enters  the 
well  or  reservoir.  She  says  that  she  would 
be  glad  to  have  the  water  for  the  garden, 
and  would  have  used  It  if  she  could  have 
had  It.  She  says  further  that  for  two  sum- 
mers she  did  use  water  from  the  well,  and 
one  summer  It  was  nailed  up.  But  It  does  not 
appear  whether  these  summers,  or  any  of 
them,  were  before  December  5, 1900,  or  after- 
wards. It  Is  true,  in  any  event,  that  she  has 
never  put  a  pipe  into  the  well,  nor  a  pump, 
nor  meddled  with  it  In  any  way.  On  October 
30,  1900,  and  again  in  August  11,  1901,  the 
plaintiff  gave  the  defendant  written  notice  to 
remove  the  pipes  from  tbe  well,  and  from 
her  land,  stating  therein  that  she  needed 
and  claimed  all  the  water  that  naturally 
came  Into  the  well.  In  the  tatter  notice, 
given  about  a  month  before  this  suit  was  com- 
menced, she  said  she  needed  the  water  for 
the  garden  and  the  crops  thereon,  "and  for 
the  use  and  benefit  of  much  larger  crops  and 
garden  that  could  and  would  be  cultivated 
but  for  the  want  of  water  of  said  well."  But 
a  notice  Is  not  ijroof.  Notice  of  need  Is  not 
jffoof  of  need.  The  notices  in  evidence  ex- 
press the  wishes  of  the  plaintiff,  and  her 


claims,  too ;  but  th^  do  not  prove  the  needs 
of  her  garden.  Her  right  to  water  exists 
only  when  there  is  a  present  need  for  It  If 
her  garden  needs  water,  she  can  take  all  It 
needs.  If  she  wishes  a  larger  garden,  she 
can  make  one,  and  then  take  all  the  water 
which  that  needs.  If  she  builds  a  house  on 
the  easterly  lot,  when  water  is  needed  for 
it  Bhe  can  take  It  from  the  well.  But  at  all 
times  she  la  limited  by  existing  needs  of  tbe 
lot  and  bnUdin«.  The  aurplus  belongs  to  the 
defendant 

Past  needa  are  a  matter  of  proof.  As  al- 
ready stated,  Uie  garden  has  presumably 
needed  some  water.  And  it  may  be  that  tbe 
defendant's  denial  of  her  right  waa  a  suflS- 
clent  excuse  for  her  not  taking  it  But 
the  Queatiaft  still  remains:  How  much  dam- 
age? We  do  not  think  the  plaintiff  baa  given 
OS  data  sufficiently  definite  to  make  it  |irop- 
er,  or  even  possible,  for  as  to  determine  bow 
much.  The  annual  roital  for  water  for  the 
garden  cannot  be  large.  If  assessment  of 
actual  damages  were  nndOTtafeen,  the  a»- 
sessmoit  should  not  go  beyond  the  mazlmom 
damage  proved,  and  we  bxwe  nothing  by 
which  we  can  fix  that  limit  Tbe  plaintiff 
therefore  mnst  be  ctmtrait  with  nominal  dam- 
ages. Tbe  damages  occasioned  by  continuing 
the  pipes  In  the  plalntHTs  land  are  alao  nom- 
inal. 

The  certificate  must  be: 

Judgment  for  plaintiff  for  f  1  damages. 


MORIN  V.  MOREAU. 

(Supreme  Judicial  Court  of  Maine.   Dec.  10, 
1814.) 

1.  Mauciovi  PaoBBCUTXO^  (I  59*)  —  De- 
fences. 

Where  a  complainant  consults  an  attorney 
at  law,  makinfc  a  full,  fair,  and  truthful  disclo* 
sure,  and  solicits  bis  deliberate  opinion,  and 
tlie  advice  obtained  is  favorable  to  a  proaecu- 
tion,  SQcb  advice  will  go  far,  in  the  absence  of 
other  facts,  to  show  probable  cause  and  to  neg- 
ative malice  in  an  action  for  malicious  prosecu- 
tion, but  it  does  not  negative  malice  or  show 
probable  cause  that  the  defendant  consulted  a 
magistrate  or  a  magiBtrate's  clerk,  who  was  an 
attorney  at  law,  before  beginning  a  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  IDig.  |S  125-137;  Dec.  Dig. 
S  50.*] 

2.  Mai-icious  Pbobbcution  (5  68')  —  Evi- 
dence—ADMissiBiLrrr.  , 

Where  defendant,  in  an  action  for  mali- 
cious prosecution,  desires  to  show  that  he  acted 
upon  the  advice  of  counsel  to  negative  malice 
and  show  probable  cause,  Uie  details  of  Uia 
statement  he  made  to  his  counsel  before  institut- 
ing the  prosecution  are  admissible. 

[Ed.  Note. — For  other  cases,  see  Malicioua 
Pr^osecuaon.  Gent  Dig.  SS  125-137;  Dec.  Dig. 

3.  Malicious  PBOSXotmoir  <|  60*)  —  Bvi- 

DBRCB— A  DMISSIBILITT. 

Defendant,  who  was  sued  for  malicious 
prosecution,  cannot  testify  that  be  was  not  ac- 
tuated by  malice,  where  he  did  not  consult  an 
attorney  before  institutini;  the  prosecution,  but 
tnerely  -submitted  the  facts  to  a  magistrate's 
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derk.  vho  tu  u  attonurr  at  law.  and  the 

representatloiu  to  tlie  clerk  were  not  sbowo, 
for  there  was  no  foandatimi  for  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Malicious 
rrosecutton.  Gent  DiS'  11  188-146;  Dec.  Dig. 

Exertions  from  Supreme  Jadldal  Oonrt, 
AndroBconUn  Goonty,  at  I^aw. 

Action  bj  Gharlea  Morln  against  Anatole 
Morean.  There  was  a  Terdict  for  plaintiff, 
ana  defendant  excepted.  Exceptions  over- 
ruled. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HALEY,  and  HANSON,  JJ. 

J.  G.  Ghabot,  of  Lewiston,  for  plaintiff. 
McGlUicuddy  &  Morey,  of  Lewlston,  for  de- 
fendant 

HANSON,  J.  This  was  an  action  to  re- 
cover  damages  for  a  malicious  prosecution. 
Tb«  Jury  returned  a  verdict  for  the  plalntUE 
in  the  sum  of  $196,  and  the  case  is  before 
the  court  on  exceptl(ni8  to  the  ruling  of  tiie 
presiding  Justice  excluding  certain  evidmce. 

The  following  from  the  exceptions  substan- 
tlally  states  the  facts  Involved: 

"The  defendant  owned  a  tenement  house  in 
LewiBton,  the  plaintiS  was  his  tenant;  the  de- 
fendant ordered  the  plaintiff  out  of  his  rent; 
there  was  a  bed  of  chives  in  the  garden  that 
both  of  the  parties  hereto  claimed  to  own;  the 
plaintiff  pulled  them  np;  the  defendant  went 
to  the  clerk  of  the  Lewiston  municipal  court 
and  swore  oat  a  warrant  for  the  arrest  of  the 
plaintiff  herein.  The  plaintiS  was  arrested  on 
the  warrant,  and  broQKht  to  the  city  buiidinK. 
but  was  not  actoally  put  into  the  lockup,  al- 
thoufth  he  did  remain  in  the  custody  of  the  ofB- 
cers  until  he  was  admitted  to  bail  about  an  hour 
later." 

The  defendant  sought  to  Justify  his  action 
under  the  following  brief  statement: 

"That  the  plaintiff  herein  trespassed  upon  his 
garden  and  willfully  entered  on  and  passed  over 
the  garden  of  the  defendant  which  said  land 
was  cultivated,  between  the  Ist  days  of  April 
and  December  after  being  forbidden  so  to  do  by 
the  defendant  and.  bis  agent,  and  thereupon  a 
police  officer  of  the  city  of  Lewiston  advised  the 
defendant  to  procure  a  warrant  for  the  arrest 
of  the  plaintiff  herein,  and  the  defendant  herein 
fally  and  fairly  stated  his  case  to  Robert  J.  Cur- 
ran,  Esq.,  an  attorney  at  law  and  clerk  of  the 
Lewiston  municipal  court  and  that  thereupon  a 
warrant  was  issued  for  the  arrest  of  the  plain- 
tiff herein:  that  is,  all  that  he  did  he  said  in 
good  faith,  without  malice  and  in  pursuance  of 
his  legal  ri^ts." 

The  rulings  excepted  to  related  to  proceed- 
ings in  the  municipal  court,  and  particularly 
to  the  applicatltm  for  the  warrant  before 
mentioned,  viz.: 

"Q.  And  did  you  tell  the  clerk  everything  you 
knew  about  the  case? 

"(2)  Q.  When  you  went  to  Mr.  Curran,  the 
clerk  of  the  municipal  court,  did  you  fully,  in 
every  particular,  state  your  case? 

"(3)  Q.  In  acting  in  gettlDg  blm  arrested 
and  going  up  to  have  him  arrested,  did  you 
have  any  malice  toward  Mr.  Morin,  any  desire 
to  do  him  iigury?" 


The  purpose  of  the  first  two  questions 
was  to  show  that  the  defendant  was  evmer- 
ated  from  respon^bllity  to  some  extent  If 
not  wholly,  by  rating  bis  case  to  the  clerk 
of  the  coiut,  who  was  an  attomey  at  hiw,  as 
well  as  clerk  of  the  court, 

[1.  2]  The  point  eought  to  be  made  by  the 
defendant's  counsel  Is  that  bis  client  did  in 
legal  effect  solicit  the  deliberate  opinion  of 
one  learned  In  the  law,  and  followed  his  ad- 
vice in  the  premises,  and  that  such  action 
should  negative  want  of  probable  cause,  and 
also  negative  malice,  and  counsel  cites  Stev- 
ens V.  Fassett  27  Me.  267,  Soule  v.  Wlnslow, 
66  Me.  447,  Hopkins  v.  McOUUcnddy,  69  Me. 
273,  and  White  v.  Carr,  71  Me.  557,  36  Am. 
Rep.  533,  In  support  of  his  contention.  Bat 
the  cases  dted  do  not  support  the  posltloa  of 
the  defendant  In  each  case  the  opinion 
sought  was  that  of  an  attorney  at  law  as 
such,  and  not  that  of  a  magistrate,  or  clerk 
of  a  court 

[1]  The  cases  are  uniform  that  where  a 
complainant  consults  an  attorney  at  lav, 
and  makes  a  full,  fair,  and  truthful  state- 
ment of  the  facts,  and  solicits  his  deliberate 
opinion  thereon,  and  the  advice  obtained  is 
favorable  to  the  prosecution,  which  is  tbeie- 
uix>a  commenced.  It  will  go  far,  in  the  ab- 
sence of  other  facta,  to  show  probable  cause, 
and  to  negative  malice.  In  an  action  for  a 
malicious  prosecution.  Stevens  v.  Fassett 
supra ;  Finn  v.  Frlnk,  84  Me.  261,  24  Atl.  851, 
30  Am.  St  Rep.  348,  and  cases  cited.  The 
complainant  should  state  what  be  said,  as 
well  "as  all  he  knew."  The  details  of  the 
statement  made  by  client  to  counsel  upon 
which  the  opinion  is  predicated  are  indis- 
pensable in  order  to  enable  the  Jury  to  de- 
termine whether  the  necessary  conditions  are 
fulfilled.  Watt  v.  Corey,  76  Me.  87.  And  it 
matters  not  that  the  magistrate  was  a  prac- 
ticing attorney,  the  advice  being  given  not 
as  an  attorney,  bnt  as  a  magistrate.  It  is 
in  such  case  insufficient  to  show  probable 
cause,  or  excuse  the  want  of  it  26  Cyc.  34, 
35;  Gonnery  v.  Manning,  163  Mass.  45,  39 
N.  E.  658;  RIack  v.  Buckingham,  174  Mass. 
102,  64  N.  E.  494.  It  Is  not  seriously  con- 
tended, nor  does  It  appear  In  the  record,  that 
the  defendant  sought  the  advice  of  the 
magistrate  even.  The  defendant  can  take 
nothing  by  the  foregoing  exceptions.  The 
last  objection  has  not  been  argued  by  coun- 
sel. We  think,  however,  that  the  evidence 
attempted  to  be  introduced  was  Inadmis- 
sible. Mr.  Curi:an  was  not  an  attorney  with- 
in the  rule.  His  advice  as  an  attorney  was 
not  solicited,  and  the  representations  made 
to  him  do  not  appear  either  from  the  defend- 
ant or  Mr.  Curron.  In  view  of  the  record  we 
hold  that  a  proper  foundation  had  not  been 
laid  for  the  introduction  of  the  evidence  ex- 
cluded, if  admissible  at  all. 

Exceptions  overruled. 
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(SopraiiM  Judicial  Ooart  of  Uaiaa.   Dee.  VI, 
1M4.) 

1.  tins  Ustatkb  (I  8*)— Tevanot  vob  Life- 

Nbobsbitt  or  Duo. 

A  taiancy  whkh  operates  as  an  estate  for 
life,  being  a  freehold,  can  only  be  passed  bj 
deed ;  that  is,  a  writing  onder  seal. 

[Ed.  Note.r-For  other  cases,  see  Llfs  Estates, 
Cent.  Dig.  H  2|  8;  Dee.  Dig.  I  B?T 

3L  Pbokbxt  a  10*>— SsPAiUTion  of  Tttli 

AND  P0S8B88I0N. 

One  may  retain  his  title  to  real  estate  while 
debarring  himself  from  the  right  <rf  entering 
into  possession. 

[Bd.  Note^For  otiw  caHS,  Me  Pxoportr, 
Dec  Dig.  i  la*] 

3.  l^AXtDLOED  AND  TENANT  ({  17 •)— OPERATION 

— L.KASK  roB  Life— Estoppel. 

A  lease  of  land  for  life  in  conaideradon  of 
support  of  lessor,  not  iiDder  seal  and  therefore 
not  creating  an  estate  for  life,  may  not  be  re- 

fmdiated  b;  the  lessor,  by  bringing  a  ical  action 
or  posBesBion,  where  the  lessee  has  not  breach- 
ed the  contract  on  her  part,  as  the  lease,  which 
was  not  required  to  be  under  seal  (Rev.  St.  c. 
75.  I  13 :  Id.  c.  06,  |  10),  creates  an  estoppel 
against  the  lessor. 

[Bd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  U  42-44;  Dec.  Dig.  { 
17 .•! 


Exceptions  froni  Supreme  Jodldal  Ooirrt, 
ArooBtook  Coant7,  at  Law. 

Real  action  by  Sarah  Calkins  against 
Bosan  Pierce.  From  a  Judgment  for  plain- 
tiff,  defendant  brings  emeptions.  Exceptions 
sustained. 

Argued  before  CORNISH,  BIRD,  HALBT. 
HANSON,  and  PHILBROOK,  JJ. 

Wm.  P.  Allen,  of  Caribou,  Powoa  A  Qnlld, 
of  Ft  Fkirfleld,  for  plaintiff.  A.  B.  Don- 
worth,  of  Caribou,  and  Sbaw,  Burleigh  & 
Bhav,  of  Honlton,  tor  defendant 

HALEY,  J.  This  Is  a  real  action  brought 
to  recover  the  possession  of  a  lot  of  land 
situated  in  Caribou,  county  of  Aroostook,  and 
was  heard  at  the  February  term,  1014,  by 
the  court  without  a  jury  on  an  agreed  state- 
ment of  facts,  with  the  right  of  exception. 

The  material  facts  of  the  agreed  statement 
are  tbat  the  plaintiff  was  devised  for  her 
life  by  the  will  of  her  husband,  proved  and 
allowed  in  the  probate  court  on  the  third 
Tuesday  of  December,  1805,  the  lot  of  land 
demanded  and  described  In  the  writ;  tbat 
on  May  4,  1000,  the  plaintiff  and  the  de- 
fendant entered  into  the  following  agree- 
ment: 

"Caribon,  Aroostook  Co.,  Me..  May  4,  1900. 

"I,  Sarah  Caikina.  this  4th  day  of  May,  1900, 
do  lease  to  Bosan  Pierce  my  homestead  farm  in 
the  town  of  Cariboa,  this  being  a  life  lease,  and 
said  Rosan  Pierce,  is  to  sup^rt  me  Sarah  Calk- 
ins aa  long  as  I  live  and  said  Sarah  Caikina  is 
to  live  and  stay  with  me  as  long  as  she  lives.  I 
am  to  clothe  and  support  the  same  at  my  home 
for  the  rmt  of  her  fann.  I  Bosan  Pierce  am 
to  pay  all  taxes  on  said  farm  and  if  I  should 
die  before  this  lease  expires,  this  lease  is  void. 
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Th^  house  on  tills  ssld  turm  Is  not  included  Id 
this  lease." 

Within  a  week  of  the  date  of  said  agree- 
ment the  defendant,  Bosan  Pierce,  went  into 
possession  of  the  premises  described  in  said 
writing,  which  are  the  premises  demanded  in 
the  writ  and  has  remained  in  possession 
ever  since. 

The  parties  agreed  that  the  only  contested 
point  was  the  construction  of  the  lease  or 
writing  above  mentioned,  submitted  by  the 
defendant  under  the  above  state  ot  facts, 
til  The  court  filed  the  following  ruling: 
"I  think  the  writing  relied  upcm  by  the  defend- 
ant, if  it  had  been  sealed,  would  have  operated 
to  create  a  tenancy  for  life.  A  tenancy  which 
operates  aa  an  estate  for  life,  being  a  freehold, 
can  only  pass  by  deed;  that  is,  by  writing  un- 
der seal.  It  follows  that  the  writing  referred 
to  ia  invalid  to  create  any  estate  or  right  of 
possession  in  the  defendant  Roaan  Pierce," 

— and  ordered  Judgment  for  the  plaintiff,  to 
which  the  defendant  excepted,  and  the  case 
Is  before  this  court  upon  her  exceptions. 

[2]  The  ruling  of  the  court  that  "a  ten- 
ancy which  operates  as  an  estate  for  life, 
being  a  freehold,  can  only  be  passed  by  deed, 
that  Is,  by  writing  under  seal,"  is  undoubt- 
edly the  law.  But  it  does  not  follow  that 
the  writing  referred  to  la  Invalid  to  create 
any  estate  or  right  of  possession  of  the  prop- 
erty described,  in  tbe  defendant  for.  as  said 
by  the  court  In  Hurd  t.  Chase,  100  M&  561, 
62  Atl.  660: 

"It  may  be  conceded  that  the  plaintiff  has  the 
legal  title  to  the  life  estate  in  the  land,  but  to 
maintain  this  action  (ignoring  technicalities  in 
pleading)  she  must  be  entitled  to  possession  as 
well.  R.  S.  c.  106, 1  5.  One  may  retain  his  ti- 
tle to  real  estate  wniie  debarring  himself  from 
right  of  entry  and  possession." 

The  plaintiff  relies  upon  section  85  ot  Tay- 
lor on  Landlord  and  Tmant  whldk,  after 
stating  tbat  a  life  estate  can  only  be  created 

by  deed,  reads: 

"An  agreement,  not  under  seal,  that  a  lessor 
shall  not  turn  out  a  tenant  so  long  as  he  paid 
rent,  has  been  held  invalid;  because  the  tear 
oncy  created  by  it  would  not  be  determinable 
so  long  as  the  tenant  complied  with  the  terms 
of  liiB  agreement,  and  would  therefore  operate 
aa  an  estate  for  life,  which,  being  a  freehold, 
can  only  pasa  by  deed." 

The  authority  for  the  text  is  Doe  v. 
Browne,  8  East  165.  An  examination  of  the 
case  shows  that  it  does  not  support  the 
test  to  tbe  extent  claimed  by  the  plaintiff. 
It  was  an  action  to  recover  possession  of  a 
messuage  that  the  defendant  was  in  posses- 
sion of  under  an  agreement  not  under  seal, 
whereby  the  defendant  was  to  have  posses- 
sion of  certain  premises  for  a  certain  rent 
payable  quarterly,  which  contains  the  fol- 
lowing clause: 

"Tbat  W.  Wana  shall  not  raise  the  rent  nor 
turn  out  J.  Brown  so  long  as  the  rent  is  du^ 
paid  quarterly,  and  he  does  not  expose  for  sale 
or  aell  any  article  that  may  be  Injurious  to  W. 
Warner  In  hia  businesB.** 

It  was  not  claimed  the  tenant  had  broken 
any  of  the  conditions,  but  the  plaintiff  rested 
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bis  case  on  proving  half  a  year's  notice  to 
the  defendant  to  quit  on  the  25th  day  of 
March,  and  the  question  was  whether  the 
lessor  had  a  right  to  determine  the  tenancy 
oil  such  notice,  considering  the  defendant 
as  tenant  only  from  year  to  year. 

At  the  trial  Lord  EUenborough,  C.  X,  held 
the  notice  to  be  good,  and  a  verdict  was  ac- 
cordingly taken  for  the  plaintiff  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit; 
a  rule  having  been  obtained  for  that  purpose, 
upoa  the  ground  that  the  agreement  operated 
as  a  lease  for  so  long  as  the  tenants  pleased 
and  be  compiled  with  the  conditions.  The 
case  was  argued  in  the  King's  Bench,  and 
Lord  EUenborough  stated: 

"That  either  his  estate  might  Inure  for  life,  at 
hifl  option;  and  then,  according  to  liord  Coke, 
such  an  estate  woold,  in  legal  contemplation, 
be  an  estate  for  life ;  which  could  not  be  created 
by  parol ;  or,  if  not  for  life,  being  for  no  as- 
signable period,  it  must  operate  as  a  tenancy 
from  year  to  :rear;  in  which  case  it  would  be 
inconsistent  with,  and  repugnant  to  the  nature 
of  such  an  estate,  that  it  should  not  be  deter- 
minable at  the  pleasare  of  either  party  ^ving 
regular  notice." 

Lawrence.  J.,  said: 

"If  this  interest  be  not  determinable  so  long 
as  the  tenant  complies  with  the  terms  of  the 
agreement,  it  would  operate  as  an  estate  for 
life;  which  can  only  be  created  by  deed,  as  a 
feoffment,  or  a  conveyance  to  uses.  The  no- 
tion of  a  tenancy  from  ^ear  to  year,  the  lessor 
binding  himself  not  to  give  notice  to  quit,  which 
was  once  thrown  out  by  Ix>rd  Mansfield,  has 
been  long  exploded." 

The  only  point  that  case  decided  was  that 
au  estate  for  life  can  only  be  created  by 
deed  or  will,  and  that  the  writing  did  not 
create  a  life  estate,  but  did  create  an  inter- 
eat  in  the  land,  viz.,  a  tenancy  from  year 
to  year. 

Green  v.  Proctor,  4  Burrows,  2208,  was 
the  case  in  which  it  was  stated  that  the  no- 
tion was  advanced  by  Lord  MansQeld  of  a 
tenancy  from  year  to  year ;  the  lessor  bind- 
ing himself  not  to  give  notice  to  quit  The 
case  was  tried  before  Lord  Mansfield,  and  a 
verdict  for  the  plaintiff  was  taken.  The 
case  was  then  taken  to  the  King's  Bench,  and 
at  the  trial  Lord  Mansfield  stopped  the  argu- 
ment for  the  defendants,  saying: 

"At  the  trial  I  had  no  doubt  upon  the  con- 
struction of  the  articles,  and  none  of  us  have 
any  doubt  now.  *  *  *  The  plaintiff  cannot 
recover  against  his  own  covenant" 

-  Justice  Yates  said,  "Even  as  a  license  to 
an  Inhabit,  it  amounts  to  a  lease,"  and  it 
was  the  unanimous  opinion  of  the  court  that 
a  nonsuit  should  be  entered.  The  case  shows, 
not  the  notion  of  Lord  Mansfield  of  a  ten- 
ancy from  year  to  year,  the  lessor  binding 
himself  not  to  give  notice  to  quit,  being  valid 
between  the  parties,  but  the  unanimous  opin- 
ion of  King's  Bench  that  that  was  the  law. 

The  same  principle  was  enforced  In  Kelle- 
her  T.  Fong,  lOS  Me  181,  70  Atl.  466,  where 
the  defendant  was  in  possession  of  a  store 
under  a  contract,  not  under  seal,  whereby 
he  and  his  brother  were  to  pay  rent  at  the 
rate  of  |20  per  month  during  the  wlnttf  and 


until  the  beginning  of  spring,  and  after  that 
period  to  pay  fSS  per  month,  and,  also, 
"that  they  are  to  have  tiie  use  and  occupa- 
tion of  said  store  as  long  as  they  want  it." 
The  defendant  claimed  he  was  oocnx^lng  as 
lessor,  under  a  written  lease,  wltb  an  op- 
tion upon  his  part  to  bOld  a  life  estate.  .The 
plaintiff  contended  it  was  a  tenancy  at  will, 
and  after  defendant  had  been  in  possession 
several  years  gave  notice  to  terminate  tba 
tenancy.  The  court  held  the  plaintUT  bound 
by  bis  agreement,  aptm  the  authority  of 
Sweetser  v.  McKenney,  65  Me.  3SS.  From  a 
haatj  readily  of  the  case  it  might  seem  tbat 
the  court  decided  that  a  life  estate  could 
be  created  by  an  Instrument  not  under  seal, 
but  a  careful  reading  shows  that  it  was  not 
so  Intended,  but  that  it  was  Intended  to  be 
an  aflSrmance  of  the  doctrine  of  Sweetser  t. 
McKenney. 

[3]  The  agreemrat  dJd  not  convey  a  life  es- 
tate, yet  there  Is  no  pretense  that  It  was  not 
executed  knowing  and  understandlngly  by 
both  parties.  -No  fraud  la  claimed,  an<^  re- 
lying upon  the  agreement,  the  defendant  en- 
tered Into  possesslan  of  the  premises.  It 
Is  not  claimed  that  the  defendant  has  failed 
to  perform  her  part  of  the  agreement  In 
Sweetser  r.  McKenney,  supra,  the  court,  la 
discussing  the  same  claim  advanced  by  the 
plaintiff  in  this  case,  said: 

"We  think  that  in  any  view  which  could  be 
taken  these  plaintiffs  are  estopped  by  their 
agreements  from  maintaining  this  process  to 
oust  the  defendant  from  the  possesuon  which 
they  gave  him  so  long  as  be  lives  up  to  tbat 
agreement  and  desires  to  remain." 

Approved  in  Wllloughby  v.  Atkinson  Co., 
93  Me.  1S9,  44  Atl.  612,  Although  the  agree- 
ment did  not  convey  a  life  estate,  yet  it  was 
a  valid  agreement  between  the  parties,  and 
conveyed  to  the  defendant  au  estate  in  the 
land,  determinable  only  by  death  or  at  the 
will  of  the  defendant.  It  is  not  necessary, 
under  our  statute,  that  a  lease  of  laud  be 
under  seal.  R.  S.  c.  75,  S  13 ;  Id.  c.  flC,  {  10. 
Aud  the  plaintiff,  before  she  can  repudiate 
It,  or  avoid  It  as  between  her  aud  the  de- 
fendant, must  prove  that  the  defendant  has 
failed,  or  refuses  to  perform  her  part  of  the 
contract,  for  the  plaintiff  Is  precluded,  by 
her  own  written  agreement,  from  asserting 
that  the  defendant  disseised  her,  or  refuses 
to  turn  over  the  premises  to  her,  for  the 
defendant  is  in  possession  of  the  premises 
with  the  cons^t  of  the  plaintiff,  and  In  pos- 
session by  virtue  of  a  contract  which  binds 
her  to  render  valuable  services  to  the  plain- 
tiff, aud  the  plaintiff  cannot  be  permitted 
to  avoid  the  contract  which  she  entered  into, 
confessedly  lawful  aud  not  repudiated  by  the 
defendant. 

There  being  nothing  illegal  In  its  terms, 
the  court  will  nqt  aid  one  party  to  violate 
it  when  it  has  been  performed,  or  is  being 
performed,  by  the  other.  Sweetser  t.  Mc- 
Kenney, supra ;  Kelleher  t.  Fong,  supra. 

Exceptions  sustained. 
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MARSHALL  t.  MARSHALL  et  ai  (No.  26.) 
(Court  oE  Appeals  of  Maryland.   Nov.  13,  1914.) 

1.  DiTOECB  a  195*)— Costs— Taxation— Rk- 

COVEBY  or  UUITTED  COSTS. 

Where  a  decree  awarding  a  divorce  to  tbe 
wife  was  reversed  on  appeal,  and  tbe  coaiplaint 
dismissed,  and  the  wife  directed  to  pay  costs, 
tbe  payment  of  a  bill  of  costs  presented  to  the 
wife  by  the  cletk,  which  bill  contained  only  the 
charfTCS  for  docket  entries,  aod  did  not  contain 
the  formal  taxation  of  tbe  costs  incurred  and 
paid  by  the  husband  for  the  taking  of  testimony 
and  the  preparation  of  a  transcript  of  the  rec- 
ord, ia  not  a  bar  to  a  recovery  of  the  omitted 
costs. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §  &81 ;  Dec.  Dig.  {  l95.*l 

2.  DiroBci  U  186*)— Coots— Taxation— Ke- 

COVEBY  OF  OUXTTED  GOSTB, 

The  omission  of  tbe  clerk  to  enter  in  tbe 
record  for  transmission  to  the  Court  of  Appeals 
all  the  costs  which  had  accrued  up  to  the  time 
of  appeal,  as  required  by  Code  Pub.  Civ.  Laws, 
art.  S,  f  66,  would  not  bar  a  successful  party's 
right  to  recover  casta  omitted  from  tbe  bill  of 
costs  paid  by  the  defeated  party. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {  681 ;  Dec.  Dig.  $  195.*] 

3.  DiTOBCE  (8  194*)— Costs— Tax ation-Rf- 
COVEKT  OF  UHmEO  COSTB— FAILUBE  TO  IN- 
DEX Naub  of  Plaintiff. 

Code  Fob.  Civ.  Laws,  art.  16.  |  216,  pro- 
viding that  whenever,  in  any  proceeding  in  a 
court  of  equity,  a  decree  for  the  payment  of 
costs  or  any  other  decree  for  the  payment  of 
money  Is  made  by  the  cpurt  against  a  plaintiff, 
the  derii  shall  index  the  name  of  plaintiff  in  a 
separate  index,  and  providing  that  a  failure 
to  index  shall  be  a  loss  of  the  lien,  docs  not 
apply  to  a  decree  for  costs  rendered  by  the 
Court  of  Appeal^  against  a  complainant  in  a 
divorce  suit  on  reverung  a  judgment  in  her 
favor. 

[Ed.  Note.— For  otber  caaeH,  aee  Divorce, 
Cent.  Dig.  S  580;  Dec.  Dig.  i  194.*] 

4.  DivoBCE  ff  192*)— Cosra— Taxabm  Costs 
— Cabbon  Copies. 

Carbon  copies  of  the  evidence  furnished  to 
defendant  In  a  divorce  suit  is  not  a  proper  item 
of  taxable  costs  against  an  unsuccessful  com- 
plainant. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §  579 ;  Dec.  Dig.  §  192.*] 

5.  Costs  (8  279*)— Execution — Injunction. 
An  injunction  agaiDst  a  writ  of  fieri  facias 

to  recover  costs  omitted  from  a  bill  of  costs 
will  not  be  granted  because  one  item  of  cost 
sought  to  be  collected  was  erroneous,  where  such 
objcctloQ  was  not  made  before  the  writ  was 
sued  out,  liat  tbe  taxation  will  be  ordered  to  be 
corrected. 

fBd.  Note.— For  other  ataeB,  see  Costs,  Cent. 
Dig.  H  1061-1071;  Dec  Dig.  f  279.*] 

Appeal  team  Circuit  Conrt  of  Baltimore 
CLts;  Walter  I.  Dawklns,  Judge. 

Injunction  suit  by  Laura  Marshall  sealnst 
Thomas  W.  Mardiall  and  others.  From  a 
demurrer  d«iying  tbe  injunction,  plaintiff 
appeals.  Affirmed. 

Argued  before  BOYD,  O.  3„  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
and  CONSTABLE,  JJ. 

William  A.  Wheatley,  at  Baltimore,  for 
appellant  William  Colton,  of  Baltimore,  for 
appellees. 


URNER,  J.  [1]  By  the  decree  of  this  court 
passed  on  February  6,  1914,  In  tbe  appeal 
of  Thomas  W.  Marshall  t.  Laura  Marshall, 
122  Md.  694,  »1  AtL  1067,  the  action  of  tbe 
lower  court  tn  divorcing  the  parties  a  vinculo 
matrimonii  was  reversed,  the  bill  of  com- 
plaint dismissed,  and  tbe  appellee  directed  to 
pay  the  costs.  Tbe  mandate  issued  In  pursu- 
ance of  the  decree  reached  the  clerk  of  the 
circuit  court  of  Baltimore  City,  in  which  tbe 
suit  originated,  on  or  about  February  26, 
1914.  A  few  days  later  one  of  the  clerlt's 
deputies  furnished  on  request  a  bill  of  costs 
to  the  solicitor  for  the  apiwllee  In  that  pro- 
ceeding. Tbe  bill  Otns  rendered  included 
only  the  charges  for  dodcet  entries,  tliere 
having  been  no  formal  taxation  at  that  tlAie 
on  the  docket  of  tbe  costs  which  had  been 
Incurred  and  paid  the  appellant  for  the 
taking  of  testimony  and  tbe  preparation  of 
a  transcript  of  tbe  record  to  be  sent  here  on 
the  appeal.  On  March  5,  1914,  tbe  appellee, 
tlirongb  b«*  soSlcttor,  paid  the  Incomplete 
bill  of  costs  received  from  the  deik,  and  al- 
so tbe  costs  which  had  accrued  in  fbia  court 
A  supplemental  bill  was  presented  im  March 
9th  to  tbe  appellee's  solicitor  for  the  previ- 
ously tnnltted  costs  of  the  appellant,  which 
bad  then  been  dtdy  taxed.  Tbe  app^ee  re- 
fused to  pay  this  bill  on  the  ground  tliat  her 
liability  for  crats  under  the  decree  of  the 
Conrt  of  Appeals  had  been  fully  discharged 
by  the  payment  of  the  Un  first  submitted. 
A  writ  of  fieri  fiicias  was  subsequently  Issued 
for  the  collectitm  of  the  unpaid  costs,  and 
the  present  suit'  Is  for  an  injunction  to  re- 
strain the  execution. 

It  is  not  denied  that  the  diqnited  costs 
had  been  actually  and  regularly  contracted 
and  paid,  and  that  tbey  were  ascertainable 
from  the  proceedli^  and  that  they  would 
ordinarily  be  taxable  and  enforceable  against 
the  appellee  under  our  mandate;  but  the 
contention  Is,  in  effect,  that  the  right  to  col- 
lect these  costs,  which  are  considerable  in 
view  of  the  magnitude  of  tbe  record,  has 
been  completely  extinguished  as  the  result  of 
their  liiadvertent  and  temporary  oniis-sion 
frum  tbe  taxation  on  the  docket  and  from 
the  bill  originally  rendered  the  party  charned 
with  their  payment  This  would  aiuouut  to 
a  discharge  by  accident  and  mlstalie  of  a 
formally  decreed  liability,  and  it  Is  a  theory 
which  we  decline  to  accept.  The  decision  of 
this  court  was  that  tbe  appellee  in  the  record 
then  before  us  should  pay  the  costs  of  the 
case.  There  could  be  no  doubt  or  difficulty 
as  to  what  was  Included  in  that  requirement. 
It  was  not  limited  to  such  costs  as  might  be 
stated  In  a  bill  prematurely  made  out  and 
presented  before  a  complete  taxation  had 
been  made  and  entered  of  record.  The  costs 
for  which  the  appellee  was  made  liable  by  the 
decree  were  those  which  were  properly  tax- 
able, and  not  merely  those  which  happened 
to  be  actually  taxed  on  tbe  docket  when  the 
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appellee's  solicitor  asked  the  clerk  for  the 
bill  shortly  after  the  Issuance  of  the  mandate. 

[2]  It  would  have  been  the  pn^r  practice, 
as  directed  by  statute,  to  bare  entered  npon 
the  record  for  transmission  to  this  court  all 
the  costs  which  had  accrued  to  the  time  of 
the  appeal.  Code,  art  6,  8  86.  This  is  an 
important  provision  and  should  be  invarfably 
observed  in  order  that  the  requisite  Informa- 
tlon  may  be  at  hand  for  convenient  reference 
when  questions  are  raised  as  to  the  disposi- 
tion of  the  costs  In  the  cases  hrought  before 
UB  for  review.  But  the  omission  of  the 
clerk  to  make  the  taxation  and  note  It  In 
the  record  could  not  afFect  the  right  of  the 
appellant  In  the  former  case  to  collect  the 
costs  to  which  be  was  decreed  to  be  entitled. 
There  was  no  delinquency  on  the  part  of  the 
appellant  in  the  premises,  and  there  has  been 
no  delay  in  the  taxation,  that  could  preju- 
dice the  appellee's  Interest  In  the  slightest 
degree.  The  costs  were  taxed  with  reason- 
able promptness  after  the  appeal  was  decided, 
and  the  party  charged  hy  our  decree  is  un- 
questionably liable  for  their  payment  In  full. 

[3]  Another  ground  of  defense  urged  In 
argument,  though  not  mentioned  In  the  bill 
for  Injunction,  Is  that  at  the  time  of  the  Is- 
suing of  the  writ  of  fieri  facias  for  the  costs 
the  name  of  the  present  plaintiff  and  former 
appellee  had  not  been  indexed  as  a  prereq- 
uisite to  the  execution,  in  compliance  with 
section  216  of  article  16  of  the  Code,  which 
provides: 

"Whenever  in  any  proceeding  in  a  court  of 
equity  a  decree  for  the  payment  of  costs  or  any 
other  decree  for  the  payment  of  money  is  made 
by  the  court  against  a  plaintiff,  the  clerk  shall 
forthwith  index  the  name  of  such  plaintiff  in 
B  separate  index,  to  be  known  as  'Index  of 
Plaintiffs,'  and  no  lien  under  such  decree  shall 
arise  against  the  real  or  leasehold  property  of 
such  plaintiff,  and  no  rtgbt  of  execution  on  such 
decree  shall  accrue  until  the  name  of  such  plain- 
tiff  is  so  indexed." 

The  decree  of  the  court  below  In  the  divorce 
suit  was  ai^ulnst  the  defendant  for  the  pay- 
ment of  costs.  It  was  not  until  the  case 
reached  the  Court  of  Appeals  that  a  decree 
for  the  costs  was  rendered  agalust  the  pltilU' 
tier.  Ordinarily  execution  is  Issuable  out  of 
this  court  for  the  enforcement  of  any  of  Its 
judgments.  Code,  art  5,  |  70.  The  statute 
we  have  quoted  was  clearly  Intended  to  apply 
only  to  decrees  against  plaintiffs  passed  by 
courts  of  original  jurisdiction.  The  execu- 
tion sought  to  be  restrained  was  not  Issued 
upon  such  a  decree,  and  the  contention  we 
are  now  considering  must  therefore  be  over- 
ruled. 

[4,  E]  It  appears  from  the  voucher  for  the 
payment  of  the  costs  taxed  on  account  of  the 
testimony  that  they  include  a  charge,  which 
is  not  separately  stated,  for  carbon  copies 
of  the  evidence  furnished  to  the  defendant 
in  the  divorce  suit  This  is  not  a  proper 
Item  of  taxable  costs,  and  the  plalntlEC  Is  en- 
titled to  have  it  eliminated.  But  there  was 
ito  objection  to  the  bill  on  this  ground  when 


It  was  presented  prior  to  the  execution,  and 
no  such  point  Is  raised  In  the  pending  bill  <jf 
complaint.  It  is  now  urged  primarily  for  the 
purpose  of  having  the  coUectloii  of  the  costs 
as  a  whole  restrained.  In  our  opinion  it 
would  not  be  reasonable  to  allow  the  objec- 
tion to  have  that  effect  The  taxation  should 
be  corrected  by  a  sultahle  dednctl<m  for  the 
carhon  copies,  but  we  can  have  no  hesitatioa 
In  affirming  the  decree  below  by  which  the 
bill  of  complaint  was  dismissed. 
Decree  affirmed,  with  costs. 


BALTIMORE  ft  O.  R.  CO.  t.  KANE  et  Tix. 
MAYOR  AND  CITY  COUNCIL  OF  BALTI- 
MORE SAMB. 
(Nob.  19  and  200 
(Court  of  Appeals  of  Maryland.  Not.  11, 1914.) 

1.  MiTKIOIPAI.     OOBFORATIOHB     ft     885*)  — 

Stbeetb— Change  of  Oradb— Lubilitt. 

Where  a  municipal  corporation  changes  or 
regrades  its  streets,  and  does  so  Bkillfullj,  with- 
out trenching  on  the  property  of  adjoining  own> 
era,  it  need  not  pay  consequential  damages, 
since  abutting  owners  hold  their  property  sub- 
ject to  the  right  of  the  city  to  make  Budt 
changes  in  the  grade  of  the  highway  ai  pnblie 
convenience  may  require. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  925--92S ;  Dec  Dig. 
if  385.*] 

2.  Municipal    Cobpobationb    (J    400*)  — 
Streets— Changk  of  GHAOE—lJABiLiTr  or 

CiTT. 

Where,  to  eliminate  a  gradf  crossing,  for 
convenience  of  the  general  public,  the  city  di- 
rected a  change  of  grade  in  a  street,  an  abut- 
ting owner  cannot  recover  from  the  city  because 
the  change  in  the  grade  resulted  in  the  greatest 
benctit  to  the  railroad  company. 

(l'>d.  Note. — For  other  cases,  see  Municipal 
Coiuorations,  Cent  Dig.  g|  962-964;  Dec  Dig. 
g  400.*] 

3.  MUNICIFAL      COBPOBAnONS      ({      400*)  — 
CUANOE  OF  OKADE  —  RiOHT  OF  ABUTUNG 

Owner. 

^Vbere  the  elimination  of  a  grade  crossing 
which  was  ordered  for  the  general  public  bene- 
fit necessitated  a  change  in  the  grade  of  a  street, 
and  the  railroad  ccmipany  had  nothing  to  do 
with  the  Work  of  changing  the  grade,  it  is  not 
liable  to  an  abutting  owner,  though  it  is  great- 
ly benefited. 

[Ed.  Note.— For  other  cases,  see  Mnnicipat 
Corporations,  Cent  Dig:  H  962-964>  Dec  Dig. 
§  400.*] 

4.  Municipal    Cobpobations    ^    400*)  — 
Streets— CiiANQE  op  Gbade. 

Where  a  city,  to  obviate  a  grade  crossins, 
gave  its  consent  to  the  construction  of  an  ap- 
proach to  a  bridge  by  the  railroad  companj, 
and  the  company  voluntarily  did  the  work  for 
its  own  interest,  it  is  liable  to  an  abutting  own- 
er in  damages,  where  the  approach  reodernl 
access  to  hla  property  by  an  alleyway  more  dim- 
eult. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  962-964 ;  Dec  Viz- 
§  400.*] 

Appeals  from  Baltimore  City  Court;  Mor 
ris  A.  Soper,  Judge. 
"To  be  officially  reported." 
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Action  by  Bartholomew  Kane  and  wife 
against  the  Baltimore  &  Ohio  Railroad  Com- 
pany  and  ttie  Mayor  and  City  Council  trf 
Baltimore.  From  a  Judgmmt  for  plalntUb, 
botb  defendants  uipeaL  Bevezaed  and  z»* 
manded. 

Argued  b^ore  BOTD,  C.  3^  and  BBIB- 
OOB,  BUBKB,  THOMAS,  PATTI80N,  UB- 

NER,  and  CONSTABLE,  JJ. 

BenJ.  H.  McKlndless,  Asst  City  SoL,  of 
Baltimore  (S.  S.  Field,  City  Sol,,  and  Edw.  J. 
Colgan,  Jr.,  both  of  Baltimore,  on  the  brief), 
for  appellant  Mayor  and  City  Council  of  Bal- 
timore. Duncan  K.  Brent  and  W.  Irvine 
Cross,  both  of  Baltimore,  for  appellant  Bal- 
timore &  O.  R.  Co.,  Edward  L.  Ward  and  Ed- 
ward M.  HanuMHid,  both  of  Baltimore,  for 
appellees. 

BURKE,  J.  The  appellees  on  this  record 
are  the  owners  of  a  fee  simple  lot  with  Im- 
provements thereon  located  on  the  west  side 
of  Eutaw  street  in  Baltimore  dty.  The  lot 
has  a  frontage  of  25  feet  on  Eutaw  street, 
with  a  depth  of  about  71  feet  to  an  alley,  S 
feet  wide,  which  runs  north  to  Hamburg 
street.  The  plaintiffs  have  a  right  to  the 
use  of  this  alley  in  couimon  with  others.  Ac- 
cess to  the  plaintiffs'  property  in  the  rear 
was  had  through  the  alley  from  Hamburg 
street — the  property  of  the  plaintiffs  being 
located  91  feet  from  the  south  side  of  Ham- 
burg street  at  its  intersection  with  the  west 
side  of  Eutaw  street.  The  plaintiffs'  prop- 
erty was  used,  for  dwelling  and  saloon  pur- 
poses ;  a  saloon  having  been  conducted  there 
for  some  time  prior  to  the  infliction  of  the 
injuries  complained  of  in  this  case.  There 
were  two  steps — one  to  the  saloon,  and  one 
to  the  dwelling — leading  from  the  front  on 
Eutaw  street  into  the  property. 

The  mayor  and  ci^  council  lowered  the 
grade  of  Eutaw  street  for  a  considerable  dls- 
taoce,  and  in  front  of  the  plaintiffs'  property 
the  grade  of  the  street  was  lowered  at  the 
north  eyd  about  5  feet  2  inches,  and  at  the 
south  end  about  4  feet  9  Inches.  The  effect 
of  this  excavation  was  to  increase  the  eleva- 
tion of  the  entrance  and  to  require  the  con- 
struction of  eight  additional  steps  in  order 
to  enter  the  saloon  and  residence.  The  Bal- 
timore A  Ohio  Railroad  Company,  by  permis- 
sion of  the  mayor  and  dty  council,  construct- 
ed concrete  approaches  on  the  south  portion 
of  Hamburg  street  to  a  bridge  which  it  erect- 
ed over  Eutaw  street  The  approaches  and 
bridge  were  built  to  carry  the  traffic  over  Eu- 
taw street,  on  which  the  railroad  company 
bad  for  many  years  operated  its  cars.  Hie 
woA  of  constructing  the  approaches  and 
bridge  was  done  solely  by  the  railroad  com- 
pany and  the  entire  cost  of  the  work  was 
paid  by  it  The  construction  of  the  ap- 
proaches to  the  bridge  obstructed  the  S-foot 
alley  mentioned.  In  that  the  cimcrete  ap- 
[voadies  were  built  across  the  alley  to  a 
height  of  about  6  feet  at  the  point  ot  the 


intersection  of  the  alley  with  Hambui^ 
street  The  plaintiffs'  easements  of  light 
and  air  were  not  affected  by  the  change  of 
grade  of  Eutaw  street^  or  by  the  construction 
(a  the  bridge  and  Its  approaches;  but  the 
Ingress  and  egress  to  the  property  were  in- 
terfered with  In  Che  manner  stated.  The 
effect  (HC  the  wfacde  change  was  to  require 
eight  additional  steis  to  get  Into  the  prop- 
erty in  the  front,  and  the  construction  of 
about  the  same  number  to  get  into  the  house 
In  the  rear. 

The  plaintiffs  sued  the  Baltimore  &  Ohio 
Railroad  company  and  the  mayor  and  dty 
conndl  in  the  Baltimore  d^  court  to  re- 
cover dunages  for  the  injuries  done  thdr 
property  by  the  change  of  the  grade  of  Eu- 
taw street  and  the  obstrnctl<m  of  the  alley 
referred  to.  They  recovered  a  judgment 
against  both  detoidanta,  and  both  defend- 
ants have  appealed. 

The  work  done  by  the  Baltimore  ft  Ohio 
Railroad  Company  was  done  under  the  au- 
thority of  Ordinance  Na  387,  approved  Au- 
gust 16,  1009,  known  as  the  "grade  crossing 
ordinance,"  and  which  was  accepted  by  the 
railroad  company.  This  ordinance  was  con- 
sidered by  the  court  In  the  case  of  Walters 
and  Wife  v.  Mayor  and  City  (jouncil  of  Bal- 
timore, 120  Md.  644,  88  Atl.  47,  46  ti.  R.  A. 
(N.  S.)  1128.  In  that  case  both  defendants 
were  held  llabl^  upon  the  ground  that  there 
had  been  a  taking  of  the  plaintiffs'  property 
for  public  use  without  compensation.  The 
circumstances  which  led  to  the  passage  of 
Ordinance  No.  387,  and  the  reason  and  ob- 
jects of  the  construction  of  the  bridge  and 
its  approaches,  were  fully  stated  by  Judge 
Stockbrldge  in  the  opinion  in  that  case.  His 
discussion  of  the  history  and  provisions  of 
the  ordinance,  and  the  purposes  to  he  sub- 
served by  the  work  authorized  by  it,  dispens- 
es with  a  full  consideration  of  those  matters 
in  this  opinion,  in  view  of  the  statement 
of  facts  contained  in  that  opinion,  only  a 
brief  outline  of  the  evidence  in  this  case  need 
be  stated  in  order  to  ascertain  and  apply 
the  legal  principles  by  which  the  rights,  du- 
ties, and  responsibilities  of  the  parties  to 
this  case  must  be  determined. 

It  cannot  be,  and  indeed  It  Is  not,  denied 
that  the  dty,  In  lowering  the  grade  of  Eu- 
taw street,  pursued  the  method  prescribed 
by  law,  and  it  must  be  admitted  that  in  mak- 
ing the  excavations  on  Eutaw  street  in  front 
of  the  plaintiffs'  lot  It  confined  the  work 
within  the  lines  of  the  street  As  stated 
above,  the  plaintiffs'  easements  of  light  and 
air  were  not  Interfered  with,  and  there  was 
no  actual  physical  invasion  of  their  propecty. 
The  work  was  done  by  the  dty  through  a 
contractor  employed  by  it  for  that  purpose, 
and  was  paid  for  by  it  The  Baltimore  & 
Ohio  Railroad  Company  had  nothing  to  do 
with  the  actual  work,  nor  was  It  under  any 
obligation  to  pay  for  It  The  work  was  not 
done  under  the  ordinance^  bat  the  d^  fol- 
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lowed  the  usual  methods  used  In  lowering 
fbe  grades  of  streets.  The  reasons  which 
Induced  the  city  to  lower  the  grade  are  given 
In  the  evidence  of  Mr.  Benjamin  P.  Fendall, 
one  of  the  plaintiffs'  witnesses,  who  was,  at 
the  time  the  work  was  done,  city  engineer  of 
Baltimore  city,  and  was  Id  charge  of  the 
work  in  his  official  capacity.  We  quote  from 
his  testimony,  which  is  undisputed: 

"The  Hamburg  Street  bridge  was  started  in 
Auguat,  1010,  and  anished  in  August,  1911. 
That  the  west  approach  begins  at  about  War^ 
ren  and  Hamburg  streets,  and  ends  at  the  west 
side  of  Eutaw  street,  where  the  bridge  proper— 
that  is,  the  steel  structure,  resting  on  piers  and 
columns — begins  to  cross  the  Baltimore  &  Ohio 
Kailroad  tracks,  to  the  east  side  of  Hamburg 
street,  and  then  the  east  approach  started  down 
to  Sharp  street.  That  the  bridge  proper  ex- 
tends across  from  Eutaw  to  Howard  street,  and 
is  in  the  bed  of  Hamburg  street  across  the 
tracks  of  the  Baltimore  &  Ohio  Railroad.  That 
the  bridge  and  approaches  were  actually  con- 
structed by  the  Baltimore  &  Ohio  Railroad. 
That  the  location  for  the  approaches  was  fur- 
nished by  the  city  of  Baltimore.  That  before 
the  grade  at  Eutaw  street  was  changed  the 
clearance  at  the  bridge  was  about  10  feet  or 
11  feet.  That  the  cutting  down  of  the  grade  at 
Eutaw  street  was  done  by  the  city  of  Baltimore, 
and  paid  for  by  it  under  contract  with  the  Mc- 
Lean Contracting  Compaay,  and  this  grading 
was  done  some  time  in  1911,  about  the  time  the 
bridge  was  completed.  Q.  Can  you  tell  us  the 
reason  of  the  city  for  lowering  the  grade  of 
Eutaw  street,  from  Henrietta  down  to  Stock- 
holm, for  instance?  A.  You  could  not  get  un- 
der there  with  a  high  wagon,  and  still  less  could 
you -get  under  there  with  an  engine  or  train  or 
box  car.  That  there  was  not  enough  dearance 
under  the  bridge.  That  a  big  wagon  required 
more  than  10  feet,  and  a  railroad  train  or 
locomotive  requires  more  than  10  feet  That 
an  engine  is  about  18  feet,  and  tlieo  some 
wagons  could  not  ^et  under  10  feet.  That  for 
wagon  and  road  bridges  the  lowest  clearance  is 
generally  12  feet,  but  that  is  rather  a  tight 
squeese  with  a  big  load  of  hay.  That  the  stand- 
ard clearance  for  a  railroad  bridge  is  22  or  23 
feet,  sufficient  to  dear  with  a  man  standing  on 
a  box  car.  That  he  is  not  familiar  with  the 
new  engines  which  are  in  use  to-day,  but  tnat 
the  old  engines,  which  were  used  on  the  B.  ft 
O.  14  or  la  years  ago.  could  get  under  17  feet 
6  inches  dearance.  That  he  thinks  the  clear- 
ance under  the  bridge  at  Eutaw  street  after  the 
grade  was  lowered  was  17  or  18  feet,  as  com- 
pared with  10  feet  before  the  grade  was  lower- 
ed, but  there  is  more  clearance  on  the  east  side 
than  on  the  west  side,  as  the  grade  of  the  bridge 
itself  goes  up  slightly  after  it  leaves  the  abut- 
ments; therefore,  the  bed  of  Eutaw  street  being 
level,  there  woiild  be  more  clearance  on  the 
east  aide  than  on  the  west  *  *  *  The  ordi- 
nance fixed  the  height  of  the  bridge.  It  provid- 
ed that  the  bridge  should  start  at  a  certain 
place,  and  rise  with  a  specified  grade  until  it 
got  to  a  certain  other  place.  That,  of  course, 
fixed  the  height  of  the  bridge.  That  the  physi- 
cal work  of  lowering  the  grade  at  Eutaw  street 
was  done  by  McLean  Contracting  Company, 
who  also  built  the  concrete  approaches  and  piers. 
Tliat  the  superstructure  was  bnilt  by  a  bridge 
company.  That  in  his  capacity  as  d^  engineer 
he  visited  the  work  once  a  week,  but  would 
also  go  down  there  whenever  his  assistsnts 
needed  him  for  any  purpose.  That  he  did  this 
during  the  whole  period  of  construction  of  the 
bridge.  That  the  lowering  of  the  grade  of  Eu- 
taw street  was  completed  about  the  time  the 
bridge  was  finished.  That  to  an  extent  they 
went  along  together.** 


The  dty  and  the  engineers  of  (he  railroad 
company  knew  before  the  ordinance  was  pass- 
ed that  It  would  be  necessary  to  lower  the 
grade  of  Eutaw  street  in  order  to  give  snffl- 
clent  clearance  for  trains.  Mo  traffic  could 
have  gone  under  the  bridge,  except  pedes- 
trians and  horses  drawing  vehicles  that  were 
not  more  than  10  feet  high,  and  the  dty  did 
not  lower  the  grade  any  more  than  was  ab- 
soluteiy  necessary  to  allow  engines  and  cars 
to  go  under  the  bridge.  In  testifying  as  to 
the  adoption  of  the  plan  for  carrying  the 
traffic  over  the  railroad  tracks,  Mr.  Fendall 
said: 

"We  looked  upon  the  matter  as  being  one 
that  the  interests  of  the  people  of  Baltimore  gen- 
erally was  the  first  thing  to  be  considered ; 
but  we  also  recognised  that  we  would  not  be 
considering  the  interests  of  the  people  of  Bald- 
more  generally  If  we  put  the  Baltimore  &  Ohio 
Railroad  out  of  business.  We  had  to  consider 
both  interests.  But  naturally  we  considered 
the  interest  of  the  people  at  large  first  as  the 
most  important  Q.  Xou  did  not  do  anything 
for  the  mterest  of  the  railroad,  other  than  a 
citizen  that  would  be  affected,  different  from 
the  consideration  you,  gave  other  people  down 
there  who  would  be  affected?  A.  No,  sir.  Q. 
You  did  not  put  them  out  of  business,  but  you 
did  not  go  out  of  your  way  to  benefit  Uiem; 
that  is  correct,  is  It  not?  A.  That  la  tbmt- 
lutdy  correct" 

[1,2]  Upon  the  facts  disclosed  by  the  ree 
ord,  there  can  be  no  doubt  that  the  action  of 
the  dty  In  lowering  tile  grade  of  Eutaw 
street,  and  in  conseuling  to  the  construction 
of  the  bridge  and  approaches,  was  taken  la 
the  Interest  of  the  general  public,  and  that 
the  completion  of  both  improvements  sub- 
served a  great  public  Interest  and  conven- 
ience, viz.,  the  elimination  of  a  dangerous 
crossing  and  the  convenient  and  safe  use  for 
all  kinds  of  traffic  and  trains  oa  Eutaw 
street  ^'here  can,  therefore,  be  no  questloQ 
as  to  the  power  of  the  city  to  do  the  things  It 
did  do,  and  having  lowered  the  grade  of  Eu- 
taw street  in  the  Interest  of  the  public,  and 
having  done  the  work  In  a  lawful  and  skillful 
manner,  it  cannot  be  held  liable  for  the  dam- 
ages suffered  by  the  plaintiffs,  although  the 
Improvements  did  inure  to  the  great  benefit 
and  advantage  of  the  Baltimore  &  Ohio  Rail- 
road Company.  This  principle  has  been  set- 
tled by  a  long  line  of  dedsions  by  this  court, 
and  practically  by  the  unanimous  declaiona 
of  the  courts  elsewhere: 

"If  the  municipality  simply  grades  or  regrades 
its  streets,  and  does  this  skillfully,  without 
trenching  on  the  property  of  the  adjoining  own* 
er,  it  is  under  no  obligation  to  pay  consequen- 
tial damages,  because  the  individual  holds  his 
abutting  and  untaken  property  subject  to  the 
superior  right  of  the  government  agendes  to 
make  such  changes  in  the  grade  of  tiie  high- 
ways as  the  public  convenience  may  require." 
Baltimore  City  v.  Cowen,  88  Md.  447,  41  Atl. 
900;  Cumberland  v.  Willison,  50  Md.  138,  33 
Am.  Rep.  304 :  De  Lauder  v.  Baltimore  Coun- 
ty, 94  Md.  1,  50  Atl.  427. 

The  fact  that  the  railroad  company  was 
greatly  benefited  by  the  Improvements  does 
not  affect  the  application  of  the  principle.  In 
the  case  of  Mayor  and  City  Council  t.  Broi- 
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gle^  116  Md.  342,  81  AU.  677,  in  which  an  or- 
der of  the  lower  court  quashing  the  proceed- 
ings ct  the  commlsslotterB  tat  opening  streets, 
on  the  ground  that  the  idoslng  of  Morris  al- 
1^  was  not  tor  a  public  use.  was  rereraed, 
the  court  eald: 

"It  cannot  be  said  that,  because  some  parties 
may  receive  more  direct  besefits  tban  the  pub- 
lic at  large  by  dosing  this  arenue.  It  is  there- 
fore for  a  private  and  not  a  puUie  use.  A 
street  opened,  graded,  and  paved  through  a 

g'ece  of  land  may  enable  the  owner  to  sell  lots 
r  many  times  their  former  value,  and  it  some* 
times  reaalts  in  making  a  few  persons  wealthy ; 
but  it  cannot  be  said  that,  because  the  opening 
of  the  street  may  hare  sudi  an  effect,  it  is  f  a 
private  and  not  a  public  use.  It  is  perhaps 
rare  for  an  application  to  be  made  to  the  county 
commissioners  of  a  county  to  open,  alter,  or 
close  a  road,  excepting  when  cue  or  more  per- 
sons are  specially  interested  in  having  it  done. 
The  case  of  Jenkins  v.  Biggs.  100  Md.  427  [69 
AtL  758}  and  Riggs  v.  Winterode,  100  Md. 
439  ipO  AtL  7621,  are  striking  instances  of  spe- 
cial DeneOta  derived  by  an  individual  by  the 
cloring  of  an  old  road  and  the  opening  of  new 
ones.  The  old  road  bad  not  only  reverted  to 
Mr.  Biggs,  but  was  actually  conveyed  to  him ; 
but  in  the  judgment  of  the  county  commission- 
ers the  public  was  benefited  by  the  changes,  and 
Mr.  Biggs  was  sustained  by  this  court  in  what 
^as  done." 

In  the  Walters  Case,  supra,  the  court  said 
that  when  one — 

"suffers  some  additional  inconvenience,  as  where 
there  is  a  change  of  grade  of  the  streets  made 
by  the  municipal  corporation,  as  a  result  of 
which  he  is  more  or  less  inconvenienced,  he  is 
still  without  any  remedy  as  against  the  munici- 
pal corporation ;  damage  of  this  character  being 
regarded  as  damnum  absque  injuria.  Pedicord's 
Case,  34  Md.  463;  Green  v.  City  &  Suburban 
Ky.,  78  Md.  304,  28  Atl.  626,  44  Am.  St.  Bep. 

It  is  upon  ttiis  familiar  principle  that  the 
city  claims  exemption  from  liaoility  in  the  pres- 
ent case,  and  if  there  i$  nothing  more  than  a 
change  in  the  grade  of  Hambwff  rtreet  the  po- 
sition i*  eaund" 

It  results  from  what  we  have  said  that 
there  can  be  no  recovery  against  the  city 
for  damages  resulting  to  the  plaintiffs'  prop- 
erty for  either  of  the  causes  complained  of, 
and  that  the  first  and  second  prayers  of  the 
city,  which  asked  that  the  case  as  to  It  be 
withdrawn  from  the  jury,  should  have  been 
granted. 

[3]  Nor  can  the  Baltimore  ft  Ohio  Railroad 
Company  be  held  liable  for  the  act  of  the 
city  In  grading  Eutaw  street  It  had  nothing 
to  do  with  that  work,  and  we  know  of  no 
principle  upon  which  It  can  be  held  liable 
upon  a  state  of  facts  such  as  is  disclosed  by 
this  record. 

i;4]  With  respect  to  t^c  obstruction  of  the 
3-foot  alley,  the  rights  and  liability  of  the 
railroad  company  must  be  determined  upon 
^tirely  different  principles.  It  obstructed 
the  alley;  the  dty  merely  gave  Its  consent 
to  the  construction  of  the  approaches,  and 
while  the  improvement  was  to  the  mutual 
benefit  of  the  public  and  the  railroad  com- 
pany, that  company  voluntarily  engaged  to 
do  the  work  for  its  own  Interest  Some 
other  method,  more  expensive  and  less  de- 
sirable to  the  railroad  cranpany,  might  bare 


been  adopted  tor  the  elimination  of  this  dan- 
gerous grade  crossing  and  enforced  by  public 
auUiorlty;  but  as  the  cranpany  vtAuntarily 
accepted,  for  its  own  benefit  and  advantage, 
the  prorislona  of  the  ordinance  and  actually 
constructed  the  work  at  Its  own  expense  In 
accordance  with  its  terms,  it  cannot  avail 
Itself  of  the  Immunity  whlcOi  the  law  grants 
to  the  dty,  and  theretore  escape  Uablll^  for 
the  Injuries  to  abutting  ownen. 

Such  a  holding  would  be,  we  think,  an  un- 
warranted extension  ot  the  doctrine  which 
protects  the  municipally,  and,  except  tot  the 
conditional  guaranty  and  protection  contain- 
ed in  section  18  of  the  ordinance  and  in  Acts 
1910,  c  621,  the  abutting  owners  whose  prop- 
erty was  not  taken,  within  the  meaning  of 
tlie  CJonstltutlonf  would  be  without  remedy. 
The  situation  ia  a  most  unusual  one,  and 
we  have  been  unable  to  find  a  case  present- 
ing precisely  similar  facts.  There  is  none 
In  this  state.  In  BaltLmore  ft  P.  R.  Co.  v. 
Reaney,  42  Md.  117,  O'Brien  v.  Baltimore 
Belt  R.,  74  Md.  368,  22  Atl.  141,  13  L.  R.  A. 
126,  Garrett  v.  Lake  Roland  R.  Co.,  79  Md. 
282.  29  AU.  830.  24  L.  R.  A.  396,  and  other 
cases,  the  companies  were  declared  to  be  re- 
sponsible for  consequential  Injuries  to  prop- 
erty of  abutting  owners,  although  the  work 
done  was  authorized  by  lawful  authority. 
But  it  was  done  for  the  exclusive  benefit  of 
the  railroad  companies.  In  this  case,  how- 
ever, the  public  Interest,  as  well  as  that  of 
the  railroad,  was  subserved.  The  railroad 
was  not  the  agent  of  the  city,  and,  so  far  as 
it  was  concerned,  it  was  exercising  the  pow- 
ers granted  by  the  ordinance  for  its  own 
private  purposes.  To  the  contention  of  the 
railroad  company  that  the  plaintiffs'  case  is 
one  of  damnum  absque  lujuria,  the  language 
of  Mr.  Justice  Morris  in  Dana  v.  Rock  Creek 
Railway  Company,  24  Wash.  Law  Rep.  24, 
may  be  Justly  applied: 

"From  the  conceded  &ct8  in  the  case  It  is 
clear  beyond  all  possibility  of  doubt  that  this 
conclusion  is  not  just,  and  if  it  is  not  Just  we 
cannot  think  that  it  is  law.  If  it  is  to  bo  held 
as  law,  it  must  be,  not  because  it  is  the  dictate 
of  reason — for  it  is  not — but  in  consequence  of 
such  weight  of  authority  as  must  be  absolutely 
binding  upon  us  and  constituting  a  rule  of  con- 
struction for  our  guidance.  We  do  not  6nd  any 
such  weight  of  authority,  or  any  sufficient  au- 
thority, to  justify  the  conclusion  which  we 
are  asked  to  adopt" 

In  Burritt  v.  City  of  New  Haven,  42  Conn. 
174,  it  appears  that  the  common  council  au- 
thorized the  road  commissioners  of  the  city 
to  make  a  contract  with  the  railroad  com- 
pany that  if  the  company  would  build  a 
bridge  over  a  railroad  crossing  the  dty 
would  construct  the  necessary  embankments 
for  approaching  It  Under  this  agreement  the 
railroad  company  built  the  bridge  and  the 
dty  made  the  embankments.  These  embank- 
ments raised  the  street  so  much  In  front  of 
a  house  and  lot  of  the  plaintiff  as  to  damage 
the  proi)erty  seriously.  It  was  held  that  the 
dty  was  not  liable  for  Che  damage  but  that 
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tbe  railroad  company  waa  liable.  The  court. 
In  coDslderlxtg  the  contention  of  the  railroad 
that  the  prindptes  annouDced  In  Bradley  t. 
New  York  &  N.  H.  B.  Co.,  21  Conn.  310,  did 
not  apply,  because  the  bridge  was  found  to 
have  been  required  by  the  public  convenience 
and  neces^ty  only,  while  In  that  case  it  was 
Tor  the  sole  benefit  and  accoiumodatitm  of  the 
railroad  company,  said: 

"We  do  not  see  that  this  distinction  affects 
the  obligatioD  of  the  company  In  thiB  particular. 
If  public  conTenleoce  and  neces^ty,  by  the 
growth  of  the  city  and  the  resulting  increase  of 
travel,  require  the  change  in  order  to  restore  the 
street  to  its  former  usefulness,  the  dut;  of  the 
company  under  its  charter,  which  was  before 
inchoate,  is  complete,  and  the  same  responslbil- 
ity  adheres  to  it  as  if  the  work  was  demanded 
for  its  corporate  benefit  alone." 

The  court  further  eald  that: 

"The  privilege  of  crossing  the  streets  of  the 
city  is  a  part  of  the  franchise  of  the  company, 
and  the  necessary  approaches  constructea  for 
the  purpose  of  restormg  city  streets  to  their 
former  uaefulness  under  and  as  a  condition  to 
the  exercise  of  the  privilege  are  a  part  of  the 
railroad  structure  authorized  by  its  cnartcr,  and 
in  their  erection  a  party  incidentally  injured 
has  as  perfect  a  remedy  against  the  company 
for  consequential  damages  as  for  a  direct  injury 
by  it  in  the  original  construction  of  its  railroad. 
The  obligation  to  make  compensation  is  as 
strong  in  one  case  as  in  the  other,  and  to  the 
discharge  of  that  obligation  in  the  manner  pre- 
scribed it  impliedly  bound  Itself  by  its  aecept- 
ance  of  its  charter." 

It  is  also  appar^t,  from  tlie  views  we 
liave  expressed,  that  there  was  no  error  in 
the  rnllng  embraced  In  the  first  exception, 
and  that  the  other  exceptions  are  not  mate- 
rial, and  need  not  be  discussed.  Inasmuch 
as  we  hold  that  the  railroad  company  is  lia- 
ble for  such  damages  as  may  be  caused  to 
tlie  property  by  the  Interference  with  the 
alley,  it  follows  that  the  first  and  second 
prayers  of  the  railroad  company,  which  ask 
that  the  case,  as  to  it,  be  withdrawn  from 
the  jury,  were  properly  refused.  Its  third 
prayer,  which  limited  recovery  to  such  dam- 
ages as  the  Jury  m^ht  find  resulted  from  the 
dosing  of  the  alley,  should  have  been 
granted. 

The  conclusions  we  have  reacAied  upon 
the  main  questions  in  the  case  render  un- 
necessary the  consideration  of  the  fourth 
prayer  of  the  Baltimore  &  Ohio  Railroad 
Company,  which  sought  to  restrict  the  re- 
covery for  closing  the  alley  to  nominal  dam- 
ages. For  the  reasons  stated,  the  Judgment 
must  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed,  and  new  trial  award- 
ed. The  appellees  to  pay  the  costs. 


PLUMMER  V.  WASHINGTON,  B.  &  A. 
ELECTRIC  R.  CO.    (No.  6.) 
(Court  of  Appeals  of  Maryland.  Nov.  11,  1914.) 
I.  Carriers  (f  286*}— Statbukiit  or  Gomduo- 

T0E~OBDWt. 

In  the  absence  of  anything  shown  as  to  his 
manner,  the  offor  of  a  conductor  to  assist  a 
passenger  from  the  baggage  car  to  a  car  in  the 


rear,  <n  her  hesitating  to  move,  wUSe  the  car 
was  in  motion,  after  he  had  announced  that 
there  were  seats  there,  is  not  an  order  for  her 

to  go  there. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  j|1191-1197. 1199,  1213-1215,  1219, 
1220;  Dec.  Dig.  §  295.*] 

2.  NsoLxasnoK  ({  118*)— PuiAPzno  asd  Evi- 
dence. 

Plaintiff  cannot  recover  on  any  proof  of 
other  negligence  than  that  alleged  in  her  plead- 
ing. 

[Ed.  Note.— For  other  cases,  see  Negligoice, 
Cent.  Dig.  §i  20(>-216 ;  DecTDig.  f  119.*] 

3.  CARBIEaS  ({  295*)— iNJtJST  TO  Passemqe^ 
Meouqbncb^-Asbistangb  in  Car. 

It  is  not  negligence  for  a  conductor,  after 
inviting  and  assisting  a  passenger  from  one  car 
to  another  to  enable  her  to  get  a  seat,  to  fail 
to  assist  her  down  the  aisle  to  a  seat;  she  not 
being  weak  or  sick,  the  speed  of  the  train  not 
being  excessive  or  unusual,  and  the  curve  in  the 
road,  reached  while  she  was  walking,  not  being 
sharp. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  SS  1191-1197. 1189,  ^3-1216,  1219, 
1220;  Dec.  IMg.  }  295.*3 

Appeal  from  Superior  Court  of  Baltimore 
City;  CarroU  T.  Bond,  Judge. 

Action  by  Mary  Alice  Plummer  against  the 
Washington,  Baltimore  &  Annapolis  Electrtc 
Railroad  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNBR, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Joseph  Addison  and  Aubrey  Pearre,  Jr., 
both  of  Baltimore  (Proton  S.  Cotten,  of  Nor- 
folk, Va.,  and  Barton,  Wilmer  &  Stewart,  of 
Baltimore,  on  the  brief),  for  appellant  L. 
Vemou  Miller  and  George  Weems  Williams, 
both  of  Baltimore  (Marbury,  Gosnell  &  Wil- 
liams, ct  Baltimore,  on  the  brief),  for  ap- 
pellee. 

THOMAS,  J.  This  suit  was  brought  by 
the  appellant  to  recover  for  injuries  alleged 
to  have  been  caused  by  the  negligence  of  the 
appellee.  The  appellant  was  a  passenger  on 
one  of  the  curs  of  the  appellee,  and  the  narr. 
avers  that  the  Injury  she  sustained — 

"was  the  direct  result  of  the  negligence  and 
want  of  due  care  of  the  defendant,  its  agents, 
servants,  and  employes  in  failing  to  provide 
proper  and  adequate  accommodations  for  the 
plaintiff;  in  compelling  her  removal  from  one 
car  to  the  other  while  the  train  was  in  motion ; 
in  not  accompanying  her  from  one  car  to  the 
other  while  the  car  was  In  motion ;  and  in 
failing  to  furnish  her  proper  assistance  and  at- 
tention in  the  course  of  ner  enforced  removal 
from  one  car  to  the  other  car  whila  said  train 
was  in  motion." 

The  only  evidence  in  the  case  reflecting 
upon  the  question  of  n^llgence  Is  the  testi- 
mony of  the  plaintiff  and  her  mother.  The 
defendant  was  a  common  carrier  of  passen- 
gers, and  operated  an  electric  railway  be- 
tween Annapolis  and  Baltimore  City,  Md., 
and  Washington.  D.  C.  The  plaintiff  testi- 
fied that  In  March,  1913,  she  and  her  mothffi 
went  to  the  station  of  the  defendant  In  An- 
napolis to  take  a  car  for  Washington,  and  that 
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while  waiting  there  a  car  came  Into  the  ata- 
tlon,  marked  "Wadkli^ton  Limited,"  which 
the  conductor  eald  was  a  car  for  WaBhington. 
She  and  her  mother  got  on  the  car,  and  a 
few  minntes  after  they  were  seated  the  con- 
dQCtor  "came  through"  and  said  that  the 
next  car  "was  for  Washington,"  and  that 
that  car  went  to  Baltimore.  They  got  off 
the  car  and  entered  the  next  car,  and  as  her 
mother  was  about  to  take  a  seat  in  the  second 
car.  the  conductor  announced  that  that  car 
went  to  Baltimore,  and  that  the  next  car  was 
for  Washington.  They  then  entered  the 
"third  car,  marked  'Washington.'"  The 
conductor,  who  was  standing  near  the  en- 
trance of  the  third  car  next  to  the  second  car, 
said,  "This  way  please,"  and  when  the  plain- 
tiff and  her  mother  entered  the  car  they 
found  that  they  were  In  the  baggage  compart- 
ment There  were  several  [)erEons  standing 
In  the  baggage  compartment,  and  the  plaln- 
tlff  says  that  she  and  her  mother  "started  In 
the  passenger  compartment,  but  finding  the 
seats  in  this  filled,  and  that  it  was  Impossible 
to  get  through,  she  stood  up  in  the  baggage 
compartment,  and  the  car  started  almost  as 
soon  as  they  boarded  it."  There  were  about 
seven  people  In  the  baggage  compartment, 
and  some  young  men  who  got  on  at  Annapolis 
fixed  a  seot  for  the  plaintiff  and  her  mother 
on  some  ixAt  cases.  When  the  car  was  about 
halfway  between  Annapolis  and  Academy 
Junction,  tbe  conductor  came  through  the 
car,  takkig  up  tlt^ts,  and  said,  "Seats  for 
all  iu  the  rear  car."  A  lady  and  her  bus- 
band  started  out  of  the  baggage  compart- 
ment, but  the  plaintiff  remained  sMted  be- 
cause she  did  not  care  to  move  wbUe  the 
car  was  going  so  rapidly.  After  tlie  conduc- 
tor had  taken  up  the  tickets  he  turned  to  the 
plaintiff  and  said:  "Seats  for  all  In  tbe  rear 
car.  I  will  assist  you  ladles  through  to  a 
seat."  The  plaintiff  and  lier  mother  then  got 
up  and,  preceded  by  the  conductor,  started 
through  the  ,alsle  of  the  passenger  compart- 
ment to  the  'rear  car.  The  plalntltf  txAd  ber 
mother  to  go  next  to  the  conductor  because 
she  was  afraid  that,  as  ber  motber  was  a 
much  older  woman,  she  might  fail.  The  con- 
ductor assisted  them  across  the  coupling  of 
the  cars  Into  tbe  rear  car  and  then  left  them. 
The  nearest  vacant  seat  In  the  rear  car  was 
the  third  seat  from  the  rear,  and  about  the 
time  her  mother  reached  this  seat  and  was 
standing  in  the  aisle  holding  onto  the  seat, 
and  the  plaintiff,  who  was  following  her,  had 
reached  the  flfth  seat  from  the  rear  end  of 
the  car,  the  car  "went  fast  around  a  curve," 
and  the  plaintiff  was  "thrown  from"  her  feet 
and  her  knee  was  injured.  The  plaintiff 
further  stated  that  when  she  got  on  the  car 
at  Annapolis  "she  is  positive  there  were  only 
three  cars";  that  when  the  conductor  sug- 
gested to  her  that  there  were  seats  In  tbe 
rear  car  she  told  him  that  she  did  not  care  to 
move  "while  the  car  was  in  such  rapid  mo- 
tion"; that  she  preferred  to  wait  until  they 


got  to  Academy  Junction,  and  that  he  replied 
that  he  would  see  them  safely  through  to  a 
seat  In  the  rear  car,  and  that  she  then 
"moved";  that  when  they  started  for  the 
rear  car  she  had  a  small  traveling  bag,  a 
muff,  and  a  mesh  bag  in  her  right  hand,  and 
that  her  left  hand  was  free;  that  there  were 
handles  on  the  seats  "for  people  to  grasp" 
while  walking  through  the  aisl^  and  that  she 
had  her  hand  on  the  seat  when  the  motion 
of  the  car  "threw  her." 

The  plaintiff's  mother,  after  stating  that 
they  entered  the  first  and  second  cars  and  got 
off  because  tbe  conductor  announced  that 
they  were  for  Baltimore,  that  when  they  en- 
tered the  baggage  compartment  of  the  third 
car  they  could  not  get  any  further  because 
of  the  crowded  condition  of  the  car  and  aisle, 
and  that  they  sat  down  in  the  baggage  com- 
partment on  some  ba^ge  arranged  for  them 
by  a  young  man,  further  testified  as  follows: 

"We  were  as  comfortably  seated  in  there  as 
we  could  be  on  the  baggage  with  tbe  other  paa- 
seogers ;  then  the  conductor  came  in  there ;  he 
waa  punching  tickets,  and  I  handed  him  my 
ticket,  and  he  said,  'Seats  in  the  rear  car  for 
everybody* ;  several  passengen  started  through, 
but  my  daughter  thought  it  was  best  to  remain, 
as  the  cars  were  running  rapidly  and  she  was 
afraid  I  would  falL  I  got  np'  and  held  on: 
just  then  the  ctmductor  returned  and  said,  '1 
will  asBist  you  ladies  to  a  seat;  seats  in  the 
rear  car  for  everybody  to  be  seated.*  I  said, 
'Why  we  had  better  go,'  she  said,  'No,'  bat  then 
we  started  and  after  getting  through  this  car, 
why  he  went  ahe^  of  me ;  then  he  took  me  by 
the  arm  and  assisted  me  across  the  coupling 
and  then  I  walked  on,  holding  on  as  I  went 
through ;  it  was  all  I  could  do  to  keep  my  feet ; 
thinking  she  was  safely  protected  by  the  con- 
ductor I  went  on.  I  got  to  the  third  seat  from 
the  rear,  which  was  the  first  vacant  seat,  and 
cauBht  bold  of  the  seat  to  keep  anybody  from 
getting  into  it,  as  it  would  be  a  seat  for  both 
of  us ;  I  noticed  a  commotion  and  turned  quick' 
iy,  and  she  was  prostrate  in  the  aisle  with 
her  head  down  on  uie  floor." 

At  tbe  conclusion  of  this  evidence,  and  the 
testimony  of  a  physician,  caUed  by  the  plain- 
tiff, as  to  the  extent  of  the  plalntUl's  injury, 
tbe  case  was  withdrawn  from  the  Jury  on  tiie 
ground  that  tbere  was  no  evidence  legally 
Buliicient  to  entitle  the  plaintiff  to  recover 
under  the  pleadings. 

As  we  have  said,  the  negligence  charged  in 
the  declaration  is:  (1)  The  failure  of  the  de- 
fendant to  provide  adequate  and  proper  ac- 
commodations for  the  plaintiff;  (2)  "compel- 
ling her  removal  from  one  car  to  the  other, 
while  the  train  was  in  motion";  (3)  "not 
accompanying  her  from  one  car  to  the  other 
while  the  car  was  In  motion";  and  (4)  "fall- 
ing to  furnish  her  proper  assistance  and  at- 
tention in  the  course  of  her  enforced  removal 
from  one  car  to  the  other  while  the  train  was 
in  motion." 

It  is  apparent  from  the  testimony  to  which 
we  have  referred  that  it  is  devoid  of  any 
evidence  tending  to  sustain  the  first,  second, 
and  third  assignments  of  negligence.  While 
the  plaintiff  says  that  there  were  only  three 
cars  when  she  got  on  the  third  car  at  Annap- 
olis, ahe  waa  manifestly  in  error  as  to  that, 
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for  she  and  her  mother  both  say  that  the  car 
started  promptly  after  the}'  entered  the  bag- 
gage compartment.  The  rear  car  must  there- 
fore have  been  attached  at  the  time  the  plain- 
tiff entered  the  ba^age  compartment,  or  waa 
attached  before  the  train  started,  for  there 
Is  no  evidence  to  show  that  ^e  train  stopped 
before  reaching  Academy  Junction,  and  if  the 
rear  car  was  attached  before  the  train  start- 
ed from  Annapolis,  the  defendant,  according 
to  the  evidence,  had  provided  ample  accom- 
modations for  all  the  passengers. 

[1]  There  Is  no  evidence  that  the  plaintiff 
was  compelled  to  go  into  the  rear  car,  in  the 
sense  that  the  conductor  ordered  her  to  do  so. 
He  found  the  plaintiff  and  her  mother  seated 
on  some  baggage  In  the  baggage  compart- 
cient,  where  no  provision  was  made  for  the 
comfort  and  safety  of  passengers,  and  a  prop- 
er regai-d  for  their  comfort,  if  not  his  duty, 
required  him  to  announce  to  them  and  others 
in  the  baggage  compartment  that  there  were 
vacant  seats  in  the  rear  car.  When  the 
plaintiff  hesitated  to  move  while  the  car  was 
In  motion  because  she  was  afraid  her  mother 
might  fall,  his  offer  .to  assist  them  or  to  see 
them  safely  to  a  seat  cannot  be  fairly  con- 
strued as  an  order  to  go  to  the  rear  car,  un- 
less there  was  something  in  Ms  manner, 
not  shown  by  the  evidence,  to  Justify  such  a 
construction. 

[2]  In  regard  to  the  third  ground  of  com- 
plaint, it  is  only  necessary  to  say  that  the 
evidence  shows  that  the  conductor  did  accom- 
pany the  plaintiff  from  the  car  in  which  she 
and  her  mother  were  seated  to  the  rear  car; 
and,  11  we  construe  the  words  "enforced  re- 
moval," In  the  fourth  assignment  of  negli- 
gence, as  referring  to  the  statemmts  of  the 
conductor.  It  is  disposed  of  by  what  we  have 
already  said  In  r^rd  to  the  second,  and 
there  was  no  evidence  legally  sufBcient  under 
the  pleadings  to  warrant  a  verdict  for  the 
plaintiff.  In  the  case  of  Western  Md.  R.  Ga 
V.  Shirk,  95  Md.  637,  53  Atl.  969,  Chief  Judge 
McSherry  said: 

"The  declaration,  as  we  have  pointed  out, 
counted  on  negligence  in  respect  to  the  car 
axle,  and  in  respect  to  nothiog  else,  and  the 
isaue  thns  made  should  not  have  been  amplified 
or  enlarged  by  the  modificatioD  aimexed  to 
those  prayers." 

In  the  case  of  Fletcher  v,  Dixon,  107  Md. 
420,  68  Atl.  875,  Chief  Judge  Boyd  said: 

"It  is  a  principle  of  universal  application  in 
actions  at  law  that  it  is  not  upon  the  evidence 
alone,  but  upon  the  pleadings,  and  the  evidence 
applicable  to  the  pleadings,  that  a  plaintiff  can 
recover  in  any  case." 

And  in  the  later  case  of  M.  &  IL  Trans.  Co. 
T.  Hazelton,  108  Md.  664,  70  Atl.  413,  Judge 
Briscoe,  in  applying  the  same  rule,  said: 

"The  defendant's  prayers  are  based  upon  the 
iDsufficicney  of  the  evideuce  to  prove  that  the 
death  of  Hazelton  was  occasioned  by  the  negli- 
gence of  the  defendant  as  alleged  in  the  plead- 
ings. It  is  well  settled  that  the  defendant  had 
the  undoubted  right  to  have  the  jury  conttned  to 
the  isBoe  made  by  the  pleadings.** 

If  we  oonstme  the  nan.  to  mean  that  the 

lilalntlff  waa  forced  to  go  from  one  car  to 


the  other  while  the  train  was  moving  In  or- 
der to  find  a  safe  and  comfortable  seat,  she 
cannot  complain  If  it  was  the  result  of  her 
having  voluntarily  elected  to  remain  in  the 
baggage  compartment  rather  than  attonpt  to 
find  a  seat  in  the  rear  car,  and  the  narr.  does 
not  allege  that  the  defendant  was  neglig^t 
in  not  having  some  one  to  clear  the  aisle  of 
the  car  in  which  she  entered  in  order  that 
she  might  pass  through  to  the  rear  car  before 
the  train  started,  even  if  its  failure  to  do  bo 
was  negligence. 

[3]  But  the  narr.  avers  the  defendant  was 
negligent  in  failing  to  furnish  the  plaintiff 
proper  "assistance  and  attention"  while  she 
was  going  "from  one  car  to  the  other."  The 
plaintiff  was  a  young  woman,  and  there  was 
nothing  to  suggest  to  the  conductor  that  she 
needed  special  care  or  assistance.  The  only 
anxiety  expressed  by  the  plaintiff  referred  to 
her  mother,  and  the  conductor  naturally  as- 
sumed that  that  had  reference  to  her  cross- 
ing the  platforms  or  coupling  of  the  cars. 
He  helped  them  across  the  coupling  and  into 
the  rear  car,  and  the  plaintifTs  mother  went 
safely  down  the  aisle  to  her  seat.  If  he  had 
thought  It  necessary  to  offer  any  further  aa- 
slstance,  he  would  naturally  have  accompa- 
nied the  plaintUTa  mother  to  a  seat  But 
can  It  be  nld  that  due  care  required  btm  to 
do  so,  or  to  as^t  the  plalntUf  from  <»e  end 
of  the  car  to  the  other?  Suppose  he  had 
found  them  standing  in  Uie  aisle  of  the  rear 
car  when  there  were  vacant  seats  In  tiiat  car, 
would  It  have  baoi  Us  duty  to  assist  them  to 
a  seat  in  the  absence  of  swne  Infirmity  that 
was  8jn>ar«it  or  of  wfaitA  be  had  Icnowledget 
The  rule  In  this  state  Is  tbat  conunon  car- 
riers are  required  to  exercise  the  greatest 
degree  of  care  for  the  safety  of  passengers* 
but  we  know  of  no  case  tbat  goes  to  the  extent 
of  holding  tbat  It  la  Incombent  upon  the  car- 
rier to  afford  them  assistance  when  going 
from  one  part  of  a  movli^  car  to  another,  un- 
less the  passenger  Is  laboring  under  some 
apparent  or  known  Infirmity  or  disability^  or 
there  are  other  circumstances  requiring  spe- 
cial cara  In  6  Gyc.  fOX,  it  is  said: 

"Nor  In  general  Is  there  an;r  duty  to  asdst 
a  passenger  in  entering  or  alighting  from  the 
train  or  other  conveyance,  unless  there  is  some 
unusual  danger  or  difficulty  arising  from  the 
place  or  means  afforded  Cor  alightmg,  or  the 
passenger  is,  to  the  knowledge  of  the  servants 
of  the  carrier,  Infirm  or  under  some  disability." 

And  it  is  stated  on  page  613  of  the  same 

volume  that: 

"The  train  may  be  started  after  a  passenger 
has  got  on  board  the  car,  and  before  he  has 
reached  a  seat,  unless  there  is  some  reason  to 
apj^rehend  danger  in  so  doing,  or  the  movement 
is  in  a  negligent  manner," 

The  same  rule  is  stated  In  2  Hutchinson  on 
Carriers  (3d  Ed.)  §{  Ull,  1112,  1127,  2  Shear- 
man &  Redfleld  on  Negligence  (5th  Ed.)  H 
50S,  610,  and  Yamell  v.  Kansas  City,  etc.,  B. 
Co.,  113  Mo.  B70,  21  8.  W.  1,  18  L.  R.  A.  599. 

Counsel  for  the  appellant  Insist  that  the 
plaintiff  in  going  from  the  baggage  oompart- 
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utent  to  the  rear  car  acted  upon  the  Invita- 
tion or  direction  of  the  conductor,  and  their 
contention,  as  stated  In  their  brief,  la  that: 
"Where  a  passenger  is  iuTited  or  directed  by 
the  conductor  or  other  official  in  charge  of  the 
train  to  do  a  thing  which  Is  not  obviously  dan- 
gerous, the  passenger  is  justified  in  doing  it,  and 
if  in  doing  so  an  injury  ensues,  the  raDway  com- 
pany is  liable  because  of  its  negligence,  through 
the  invitation  or  command  of  its  agent." 

In  support  of  this  contention,  as  applicable 
to  the  tacts  of  this  case,  the  appellant  dtes 
the  cases  of  B.  &  O.  R.  R.  Co.  t.  Leapley,  65 
Md.  571,  4  Atl.  891,  Topp  v.  United  Rys.  Co., 
99  Md.  630,  59  Atl.  52,  1  Ann.  Cas.  912,  and 
B.  &  P.  R.  R.  Co.  T.  Jean,  98  Md.  546^  57  AU. 
540.  In  B.  A  O.  R.  R  Co.  T.  Leapley,  the  de- 
fendant, instead  of  stopping  the  train  at  the 
platform,  stopped  It  about  300  feet  beyond 
the  platform,  and  the  conductor  told  the 
plaintiff,  "who  was  a  lai^  woman,  some  five 
months  advanced  In  pregnancy"  and  accom- 
panied by  two  small  children,  to  Jump  from 
the  train,  which  she  did  with  the  youngest 
child  in  her  arms,  and  was  injured.  The 
court  heUl  that  the  plaintifTs  ticket  "gave  her 
the  right  to  be  put  off  at  the"  platform;  that 
the  failure  of  the  defendant  "to  put  the 
plaintiff  off  at  the  nsual  platform"  was  an 
act  of  negligence,  and  that  her  act  In  Jumping 
off  in.  obedience  to  the  order  of  the  condnctor 
"did  not  coDstltnte  contributory  negligence." 
In  Topp's  Case  the  defendant  failed  to  stop 
the  car  at  the  platform,  and  the  court  held 
ttiat  the  defraidant  was  guilty  of  negligence 
In  inviting  the  plaintiff  ta  get  off  at  an  un- 
safe place.  In  Jean's  Case  the  plaintiff  got 
on  the  bottom  step  of  the  car  when  It  was 
dark  for  the  purpose  of  leaving  tiie  train, 
and  was  injured,  and  the  court  tuAA  that  it 
was  for  the  Jury  to  say  whether  he  was  mis- 
led by  the  announcement  of  the  station  by 
the  conductor  and  believed  that  the  station 
had  been  reached.  AU  of  the  other  cases 
cited  by  the  appellant,  except  the  case  of  Obi- 
cago  Cit7  By.  Co.  V.  McCauglma,  216  IlL  202, 
74  N.  B.  819,  to  which  we  shall  refer  later, 
deal  with  the  duty  of  the  employ^  of  a  car- 
rier to  assist  passengers  known  to  be  blind, 
sick,  or  infirm.  In  McCaughna's  Cose  the 
plaintiff  was  riding  on  the  platform  of  a  car 
in  which  there  were  no  vacant  seats.  The 
conductor  told  her  that  she  could  go  through 
the  car  and  across  the  platform  to  the  car 
ahead,  where  she  would  find  a  seat.  The 
train  was  then  approaching  a  point  where 
the  defendant's  tracks  made  a  sharp  turn  In- 
to another  street  The  Supreme  Court  of  Il- 
linois, In  disposing  of  the  question  of  the 
defendant's  negligence,  said: 

"The  two  ladies  then  started  through  the  car, 
Mrs.  Froelich  being  in  the  lead.  When  they 
got  to  the  front  platform,  Mra.  Froelich  crossed 
over  and  the  apiwltee  followed,  and  about  the 
time  the  appellee  was  stepping  from  <aM  car  to 


the  other  the  car  was  swinging  around  the  cor> 
ner  at  Twenty-SecMid  street.  Otiier  witnessei 
confirmed  the  testimony  of  the  above  named 
that  the  car  gave  a  sudden  jerk  and  apQellee 
was  thrown  trom  the  car  and  injnred  substan- 
tially as  alleged  in  the  declaration.  The  evi- 
dence shows  that  tiie  condnctor  knew  that  the 
car  would  swing  around  this  oomer,  and  knew 
that  the  car  was  near  the  comer  when  he  told 
appellee  to  walk  through  the  ear.  It  was  there- 
fore his  duty  to  inform  her  of  the  danger  of  the 
car  making  the  sudden  turn,  or  to  have  so  con- 
trolled the  car  that  there  would  have  been  no 
danger  in  her  passing  from  one  car  to  the 
other." 

In  each  of  the  two  Maryland  cases  first  re- 
ferred to  the  defendant  was  guilty  of  negli- 
gence in  falling  to  stop  the  car  at  a  safe 
place  for  the  plaintiff  to  leave  the  car.  In 
Jean's  Case  there  was  evidence  tending  to 
show  that  the  plaintiff  was  misled  and  In- 
duced to  take  a  dangerous  position  by  the 
announceuient  of  the  conductor,  and  In  Mc- 
Caughna's Case  the  negligeice  of  the  defend- 
ant consisted  in  its  failure  to  warn  the  plain- 
tiff that  the  car  was  approaching  a  sharp 
curve  in  the  defendant's  tracks.  In  the  lat- 
ter case  there  was  no  Intimation  that  the  con- 
ductor was  negligent  In  telling  the  plaintiff 
she  could  go  from  one  car  to  the  other  while 
the  train  was  in  motion,  notwithstanding  she 
was  required  to  cross  the  platform,  or  that  he 
was  negligent  In  not  assisting  her.  We  are 
not  to  be  understood,  however,  as  suggesting 
that  due  care  did  not  require  the  conductor 
in  this  case  to  assist  the  plaintiff  and  her 
mother  when  crossing  the  platforms  of  the 
cars,  toe  Ifere  he  did  lielp  them  over  the  plat- 
forms, and  the  plaintiff  was  not  injnred  un- 
til attar  She  entered  the  rear  car. 

In  each  of  the  cases  relied  on  by  the  ap- 
pellant there  was  a  distinct  act  of  negligence 
on  the  part  of  the  defenf^t.  In  the  case  at 
bar  the  only  averment  in  the  declaration,  un- 
der the  most  liberal  construction  of  the  plead- 
ings, which  the  evidence  tends  to  support  Is 
the  charge  that  the  defendant  failed  to  fur- 
nish the  plaintiff  asslstauce  while  she  was 
going  from  one  car  to  the  other.  There  la 
no  evidence  to  show  that  the  speed  of  the 
train  was  excessive  or  unusal,  that  the  curve 
was  a  sharp  curve,  or  that  the  plaintiff  was 
weak,  sick,  or  enfeebled,  and  unless  we  are 
to  hold  that  ordinarily  due  care,  requires  a 
carrier  to  assist  passengers  to  move  from  one 
part  of  a  car  to  another  while  the  car  is  In 
motion  In  order  to  secure  a  seat,  there  was 
no  evidence  of  negligence  on  the  part  of  the 
defendant  No  authority  has  been  cited  in 
support  of  so  strict  a  rule,  and  such  a  re- 
quirement would  not  only  impose  an  unnec- 
essary burden  upon  common  carriers,  but 
would  greatly  interfere  with  the  freedom  and 
comfort  of  passengers. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 
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BBANDATT  «t  al.  r.  HcGTTBLBT  et  aL 

(No.  4.) 

(Court  of  Appeals  of  Maryland.   Nov.  13, 1814J 

1.  Husband  and  Wive  (|  48»)— Wife's  Pbop- 
EBTx— Conveyance  to  Husband  as  Tbus- 
TtE— Statutes. 

Code  IbtK),  art.  45,  i  2,  provides  that  prop- 
erty acquired  or  owned  by  a  married  woman 
according  to  section  1  1b  held  for  her  separate 
use,  with  power  of  devising  as  if  she  were  a 
feme  sole,  or  that  slie  may  convey  the  same  by 
a  deed  joined  by  her  husband.  Section  11  pro- 
Tides  that  a  married  woman  may  convey  her 
real  property,  if  her  husband  joins  in  the  con- 
veyance ;  and  section  8  declared  that  it  was  not 
necessary  for  her  to  have'  a  trustee  to  secure  to 
herself  the  sole  and  separate  use  of  her  prop- 
erty, and  that  she  might  make  a  trustee  by  deed, 
or  might  apply  to  a  court  and  have  a  trustee 
appointed.  Meld  that,  while  a  married  woman 
could  not  convey  property  acquired  according 
to  section  1  to  her  husband  by  her  sole  deed  to 
him,  yet,  where  she  had  so  acquired  property, 
she  miglit,  by  deed  in  which  her  husband  joined, 
convey  it  to  him  in  trust  to  allow  her  the  rente, 
income,  etc.,  to  her  separate  use  for  life,  with 
power  of  disposition  and  devise,  since  the  bus- 
band,  AS  trustee,  took  as  in  a  different  capacity 
from  that  in  which  he  conveyed. 

WEd.  Note. — For  other  cases,  see  Husband  and 
Ife,  Cent^  Dig.  fS  242-248;  Dec  Dig.  S  4S.*J 

2.  Husband  and  Wife  (§  48*)— Wife's  Fbof- 

XBTY. 

A  married  woman,  joined  by  her  bUBband, 
can  convey  her  estate  to  a  third  person  for  the 
express  purpose  of  having  auch  person  convey 
to  the  husband  and  wife,  or  to  the  wife  alone, 
on  terms  agreed  upon. 

[Ed.  I<i'ote,— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  SS  242-248;  Dec.  Dig.  f  48.*] 

8.  TbUBTS    (g   9*)— COHVBTANOB  Tb  SBLT  AS 

Tbdbteb. 

An  owner  of  property  can  In  his  individual 
capacity  make  a  valid  conveyance  to  himself  as 
trustee. 

[Ed.  Note.— For  other  cases,  see  Trosta,  Cent. 
Dig.  H  6,  7  ;  Dec.  Dig.  f  9.*J 

4.  Husband  and  Wife  (5  135*)— Wife's  Sep- 
arate Pbopebty— Husband  as  Trustee. 
Where  bequests  or  conveyances  are  made  to 
a  married  woman  for  her  separate  use  without 
the  nomination  of  a  trustee,  the  husband  in 
equity  will  be  considered  as  a  trustee  for  her, 
and  required  to  carry  out  the  Intention  of  the 
donor. 

[Ed.  Note.— For  other  caso,  see  Hasband  and 
Wife,  Cent.  Dig.  |S  SOl-fill;  Dec.  Dig.  1 18S.*] 

B.  WiLts  (S  693*)— Powers  or  DisPOsmoN— 
Absolute  Estate— I ntkbests  Conveved. 
Where  an  estate  is  given  to  one  generally 
or  indefinitely,  with  power  of  devise,  the  gift 
carries  the  entire  estate,  and  the  devisee  or 
legatee  takes,  not  a  simple  power,  but  the  prop- 
erty absolutely. 

[Ed.  Note— For  other  cases,  Bee  Wills,  Cent. 
Dig.  81  1655-1661;   Dec.  Dig.  S  693.*] 

6.  Deeds  (§  129*)  —  Interests  Conveyed  — 

Life  Kstate. 

Where  property  la  given  to  one  expressly 
for  life,  and  there  is  annexed  a  power  of  dis- 
poaition  of  the  reversion,  the  first  taker  has  only 
an  estate  for  life  with  the  power  annexed. 

[Ed.  Note.— For  other  cases,  sec  Dwils,  Cent.. 
Dig.  ffS  .?.'»t.  860-365,  416-430,  434.  435;  Dec. 
Dig.  {  129.*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  James  M.  Ambler,  Judge. 
Bill  in  equity  by  Dorothy  C.  Brandau  and 


others  against  Henry  0.  BicGarI«y,  trustee, 
and  others.  Decree  for  def^danta;  and  com- 
plainants appeal  Affirmed. 

Argued  before  BOYD,  G.  J.,  and  BRIS- 
COE, B0RKE,  THOMAS,  PATTISON, 
TJRNER,  STOCKBRIDGB,  and  CONSTA- 
BLE, JJ. 

Edward  L.  Ward  and  George  M.  Brady, 
both  of  Baltimore  (Israel  B.  Brodle,  of  Bal- 
timore, on  the  brief),  for  appellants.  C.  Jobn 
Beeuwkes  and  Wm.  H.  Maltble,  both  of  Bal- 
timore (Frank,  Emory  &  Beeuwkes,  Of  Balti- 
more, on  the  brief),  for  app^ees. 

BOYD.  O.  J.  On  the  14eh  of  September. 
1898.  Sophia  McCurley  and  her  husband, 
Henry  C.  McCurley,  executed  a  deed  to  said 
Henry  O.  McCurley,  trustee,  by  which  they 
undertook  to  convey  certain  lots  of  ground 
situated  In  Baldmore  city  on  tbo  followins 
trusts: 

"In  trnst  and  confidence  nevertheless  to,  for, 
and  upon  the  uses  and  purposes  and  subject  to 
the  powers  hereinafter  expressed  concerning  the 
same— that  1*  to  say,  In  trust  to  suffer  and  per- 
mit the  said  Sophia  McCurley.  wife  of  the  said 
Henry  C.  McCurley,  for  and  during  the  term  of 
her  natural  life  to  hold  and  enjoy  the  alxive- 
mentioned  property  and  premises,  and  to  collect 
and  receive  the  rents,  issues,  and  income  there- 
of and  the  same  to  apply  to  her  sole  and  sep- 
arate use,  without  being  Bubject  to  the  power, 
disposal,  or  control  of  her  present  husband,  and 
without  being  bound  for  his  debts,  contracts,  or 
agreements,  with  power  to  the  said  Sophia  Mc- 
Curley as  if  she  were  a  feme  sole,  without  the 
consent  of  her  said  trustee  or  successor,  to  sell, 
dispose  of,  and  assign  absolutely  or  otherwise 
the  ground  and  premises  above  described,  or  to 
bequeath  the  same  to  such  person  or  persons  as 
she  ma^  think  proper  by  last  will  and  testament 
or  writing  In  uie  nature  thereof,  and  from  and 
immediately  after  the  death  of  the  said  Sophia 
McCurley,  in  case  no  sale  or  other  diBpositioo 
thereof  shall  have  been  made  by  her  under  the 
powers  hereinbefore  expressed,  and  in  so  far 
as  no  such  disposition  thereof  shall  have  been 
made  by  her,  then  this  trust  to  cease,  and  the 
lots  of  ground  and  premises  hereinbefore  de- 
scribed to  become  the  absolute  property  of  the 
said  Henry  C.  McCurley.  his  lieirs,  personal 
representatives,  and  assigns,  absolutely." 

Sophia  McCurley  died  without  making  any 
disposition  of  the  two  lots  of  ground  involv- 
ed in  this  case,  which  were  held  by  her  in 
fee  simple.  The  appellants  flled  a  bill  In 
equity,  which,  aa  amended,  is  against  Henry 
G.  McCurley,  trustee,  and  Henry  C.  McCur- 
ley, individually,  and  against  Sophia  S. 
Hlgbtman,  a  first  cousin  of  Sophia  McOir- 
ley.  and  the  unknown  heirs  of  other  relatives 
named  in  the  amended  bill.  The  bill  allies 
that  the  property  descended  to  the  plaintiffs 
as  the  next  of  kin  and  the  heirs  at  law  of 
Sophia  McCurley,  subject  to  the  dowable 
interest  therein  of  her  husband,  Henry  G. 
McCurley,  of  one-third  for  life  as  to  said  fee 
simple  property.  It  further  alleges  that  the 
deed  of  trust  Imposed  no  duties  upon  Henry 
C.  McCurley,  trustee,  and  the  statute  of  uses 
at  once  executed  the  trust,  and  therefore 
Sophia  McCurley  took  an  absolute  fee  simple 
estate:  that  the  legal  estate  and  beneficial 
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Interest  were  both  vested  In  her,  and  said 
property  became  immediately  rested  In  her 
upon  the  execution  of  the  deed ;  that-  the 
tmst  was  a  passive  trust,  there  being  no 
active  duties  for  the  trustee  to  perforni, 
and  therefore  the  deed  Is  void,  as  the  statute 
of  nsea  Immediately  ezecnted  the  legal  estate 
in  her,  and  she  took  an  absolute  fee  simple 
title,  iand  that  It  cannot  be  considered  a  tes- 
tamentary disposition  of  property.  The  bill 
prayed:  (a)  That  the  deed  be  construed ;  and 
(b)  that  the  plaintlCFs  be  declared  the  next 
of  Icln  and  heirs  at  law  of  Sophia  McCurley, 
and  as  such  entitled  to  the  fee  simple  prop- 
erties described,  subject  to  the  dowable  in- 
ter^t  of  Henry  C.  McCurley. 

[1-4]  The  question  first  to  be  considered 
Is  whether  the  deed  was  void  because  It  was 
executed  by  the  husband  and  wife  to  the  hus- 
band in  trust.  As  It  was  executed  before 
Acta  1898,  c.  457,  took  effect  (January  1, 
1899),  it  must  be  construed  with  reference  to 
the  law  as  it  existed  prior  to  that  time. 
Mrs.  McCurley  acquired  the  properties  In 
controversy  after  the  Code  of  1S60  was 
adopted.  Article  45,  §  2,  of  that  Code,  pro- 
vided that  property  acquired  or  owned  by 
a  married  woman,  according  to  section  1, 
"she  shall  hold  for  her  separate  use,  with 
power  of  devising  the  same  as  fully  as  if 
she  were  a  feme  sole,  or  she  may  convey 
the  same  by  a  joint  deed  with  her  husband." 
Mrs.  McCurley  did  acquire  these  properties 
according  to  the  provisions  of  section  L 
Then  section  11  provided  tiiat: 

"Any  married  woman  may  convey  her  real 
or  personal  property,  if  her  husband  join  in 
the  conveyance,''  etc 

It  was  determined  by  this  court  that  a 
married  woman  could  not  convey  property 
80  acquired  to  her  husband  by  a  deed  made 
to  him  by  her  alone.  In  Oebb  v.  Eose,  40 
Md.  387,  It  was  said: 

-  "The  property  was.  not  conveyed  to  the  sep- 
arate use  of  the  grantee,  bat  was  conveyed  to 
her  generally,  and  consequently  the  marital 
rights  of  her  husband  attached.  Holding  the 
estate  by  this  title,  Mrs.  WoHet,  while  under 
the  disability  of  coverture,  on  the  lUth  of  Oc- 
tober, 1871,  attempted  to  convey  the  property 
directly  to  her  husband,  in  trust,  without  hi« 
joinder  in  the  ffrant.  This,  it  is  clear,  she  was 
incompetent  to  do,  by  any  conveyance  executed 
by  her  alone." 

In  that  opinion  Judge  Alvey  made  a  state- 
ment upon  which  the  appellants  rely  as  con- 
clusive of  the  questlou.  He  said: 

"The  only  mode  by  which  a  feme  covert  can 
.convey  her  estate,  not  held  to  her  separate  use, 
to  her  husband,  except  in  the  execution  of  a 
power,  is  by  means  of  a  conveyance  to  a  third 
person  for  tus  use ;  he  joining  with  bis  wife 
in  the  deed.  That  this  may  be  done  has  been 
expressly  decided  in  Thatcher  Omans,  3  Pick. 
[Maas.]  621." 

If  it  was  intended  to  apply  that  statement 
to  a  deed  In  which  the  property  was  con- 
veyed to  the  husband  as  trustee,  then  what 
was  said  In  the  opinion  just  prior  to  tbat 
statement  was  useless.  The  inference  to  be 
drawn  from  what  Is  said  in  the  quotation 
first'  above  made  is  that  If  the  tansband  had 


united  in  the  grant  the  deed  would  have 
been  sufficient,  for  after  saying  that  the 
method  prescribed  for  the  conveyance  of 
the  property  of  a  feme  covert  by  article  40, 
i  11,  is  by  joint  deed  of  herself  and  husband, 
Judge  Alvey  went  on  to  say: 

"And  op  the  statutory  mode  of  conveyance 
was  not  observed,  the  deed  is  void,  and  there- 
fore without  any  effect  whatever." 

That  was  a  deed  to  the  husband  in  trust, 
and  it  was  distinctly  said  it  was  void  be- 
cause the  husband  did  not  Join  in  the'  grant 
That  was  the  real  question  before  the  court 
The  statement  was  not  altogether  accurate 
where  it  said: 

"The  only  mode  by  which  a  feme  covert  can 
convey  her  estate,  not  held  to  her  separate  use, 
to  her  husband,  except  in  the  execution  of  a 
power,  is  by  means  of  a  conveyance  to  a  third 
person  for  bis  use,  he  joining  with  his  wife  in 
the  deed." 

That  is  the  mode  which  was  adopted  In 
Thatcher  v.  Omans,  3  Pick.  (Mass.)  521,  re- 
ferred to  by  Judge  Alvey ;  bnt^  as  that  case 
and  some  of  our  decisions  have  decided, 
they  can  convey  to  a  third  person  for  the 
express  purpose  of  having  the  third  person 
convey  to  the  husband  and  wife  or  to  the 
husband  alone,  on  terms  agreed  upon.  If 
the  object  of  a  deed  from  a  husband  and 
wife  be  simply  to  convey  her  property  ab- 
solutely to  her  husband  in  his  Individual  ca- 
pacity, then  it  might  be  objected  to  on  the 
ground  that  the  husband  was  both  grantor 
and  grantee;  but  an  owner  of  property  can 
in  his  individual  capacity  make  a  valid  con- 
veyance, in  this  state,  to  himself  as  trus- 
tee, as  shown  by  Carson  v.  Phelps,  40  Md. 
73  and  other  cases.  It  cannot  be  objected 
to  on  the  theory  that  the  husband  might  take 
advantage  of  the  wife  for,  as  we  have  seen, 
they  can  convey  to  a  third  person  vrith  the 
understanding  that  the  third  person  shall 
convey  the  property  to  the  husband,  or  they 
can  convey  to  a  third  person  for  the  use  of 
the  hnaband.  When  the  conveyance  is  to 
the  husband  as  trustee,  be  takes  in  a  differ- 
ent capacity  from  that  In  which  he  conveys. 
Two  persons,  each  of  whom  is  sul  juris,  can 
convey  to  themselves  as  trustees,  and,  as  the 
statute  authorized  a  wife  to  convey  her  prop- 
erty if  her  husband  joined  lu  the  convey- 
ance, it  Is  difficult  to  understand  why  they 
cannot  convey  to  the  husband  as  trustee. 
There  would  seem  to  be  as  much  reason  for 
permitting  a  conveyance  to  a  husband,  In 
trust,  who  Joins  In  a  deed  as  grantor  to  en- 
able the  wife  to  convey  her  property,  as 
there  is  to  permit  two  other  persons  who 
own  the  property  to  convey  it  to  themselves 
Id  trust. 

Section  3.  art  45,  of  Code  of  1800  (still 
continued  In  the  Oode  of  1912)  provided  that 
it  should  not  be  necessary  for  a  married 
woman  to  have  a  trustee  to  secure  to  her  the 
sole  and  seiwrate  use  of  her  property-  It 
did  not  stop  there,  however,  but  added: 

"Rat  if  she  desires  it  she  may  make  a  trustee 
by  deed,  *  *  *  or  she  may  apply  to  a  court 
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of  equity  and  have  a  tnutee  appointed,  in  which 
appcdntment  the  uses  and  trusta  for  which  the 
trustee  holds  the  property  shall  be  declared." 

There  is  no  suggestion  that  her  husband 
cannot  be  made  such  trustee,  and  in  many 
cases  It  was  very  desirable  that  he  should 
be.  Ini^eed,  where  it  was  necessary  for  a 
married  woman  to  have  a  trustee  In  order 
to  invest  her  with  sole  and  Independent  pow- 
er. It  was  said  In  Ware  v.  Richardson,  3 
Md.  on  page  550,  56  Am.  Dec.  762: 

"It  is  now  settled  that  where  bequests  or  con- 
veyancps  are  made  to  married  women  for  their 
fioparnte  use,  without  the  nomination  of  truatees. 
the  huabands  in  equity  will  be  considered  as 
trustees  for  their  wives,  and  will  be  required 
to  comply  with  the  intention  of  the  donor." 

So,  although,  wh&x  she  received  these 
properties,  It  was  unnecessary  for  her  to 
have  a  trustee,  she  stHI  could  have  one,  and 
as  she  held  these  properties  as  her  statutory 
estate,  In  order  to  be  able  to  deal  with  them 
as  a  feme  sole,  It  was  necessary  for  her  and 
her  husband  to  fio  provide,  and  no  more  ef- 
fective way  could  be  adopted  than  by  mailing 
a  deed  of  trust,  and  we  might  add  that  no 
more  appropriate  peraon  could  be  selected  as 
trustee  than  the  husband,  If  he  was  what  a 
husband  should  be.  UnleKS  there  la  some 
necpssity  or  good  and  valid  reason  for  it, 
equity  should  not  require  circuitous  routes 
to  be  adopted,  when  there  Is  a  straight  course 
to  the  desired  goal.  Therefore,  when  it  has 
been  decided  that  a  person  sui  juris  can 
make  a  valid  conveyance  to  himself  as  trus- 
tee, why  should  not  a  wife  and  her  husband 
be  permitted  to  convey  to  him  as  trustee,  in- 
stead of  doing,  what  It  is  conceded  they 
could  do,  convey  to  a  third  person  and  the 
third  person  convey  to  him? 

We  are  therefore  of  the  opinion  that  So- 
phia McCurley  could,  by  deed  In  which  Hen- 
ry C.  McCurley,  as  her  husband,  united,  con- 
vey the  property  to  Henry  C.  McCurley  as 
trustee.  The  terms  of  the  trust  were  such 
as  very  materially  enlarged  her  powers  for, 
in  addition  to  the  other  rights  reserved  by 
her,  it  was  conveyed — 

"with  power  to  the  said  Sophia  McCurley  as  if 
she  were  a  feme  sole,  without  the  consent  of 
her  said  trustee  or  successor,  to  sell,  dispose  of, 
and  assign  absolutely  or  otiierwise  the  grouud 
and  premises  above  described,  or  to  bequeath 
the  same  to  such  person  or  persons  as  she  may 
think  proper  by  last  will  and  testament,  or  writ- 
ing in  the  nature  thereof." 

[S,  8]  Having  determined  that  the  deed  In 
question  was  not  invalid,  because  made  to 
the  husband  as  trustee,  the  next  question  is 
whether  the  statute  of  uses  executed  the*  use 
or  trust  declared  by  the  deed.  If  a  third 
person  had  conveyed  this  property  to  a  trus- 
tee upon  the  uses  and  purposes,  and  subject 
to  the  powers  contained  in  this  deed.  It  would 
be  going  very  far  to  say  that  by  the  statute 
of  uses  the  property  was  vested  in  Mrs.  Mc- 
Curley free  from  the  trust  It  would  be 
manifested  that  It  was  not  Intended  to  give 
her  more  than  a  lUe  estate  with  the  power 


of  disposition,  devising,  etc  There  are  nu- 
merous cases  in  this  state  following  the  de- 
cision of  Benesch  v.  Glarlc,  49  Md.  497,  where 
It  was  said: 

"Where  an  estate  is  givoi  to  a  person  sen- 
erally  or  Indefinttdy,  with  power  ni  disposttion, 
such  gift  carries  the  entire  estate;   and  the 

devisee  or  legatee  takes,  not  a  simple  power, 
but  the  property  absolutely.  But  where  the 
property  is  given,  as  in  this  case,  to  a  person 
«pr«8sly  for  life,  and  there  be  annexed  to  such 
a  gift  a  power  of  disposition  of  the  reversion, 
there  the  rule  is  different,  and  the  first  taker, 
in  such  case,  has  but  an  estate  for  life,  with 
the  power  annexed." 

See  Welch  v.  Gist,  101  Md.  606.  61  AtL 
^  665,  Roberts  v.  Roberts,  102  Md.  131,  62  AU. 
161,  1  L.  B.  A.  (N.  S.)  782,  111  Am.  St  Eep. 
344,  5  Ann.  Gas.  806,  and  Marden  v.  Lelm- 
bach,  lis  Md.  206,  80  Aa  858,  which  are 
am(Hig  the  later  cases. 

It  would  clearly  have  been  In  the  teetti 
of  the  intention  of  the  grantor  or  devisor 
to  have  so  construed  the  terms  of  sugSl  an 
Instrument  as  to  vest  a  fee  simple  estate  In 
Mra.  McCurley  and  contrary  to  a  long  line 
of  decisions  in  this  state.  At  most  the  stat- 
ute of  uses,  if  conceded  to  be  applicable, 
could  only  have  vested  In  her  a  legal  life  es- 
tate. Can  there  be  any  different  result  be- 
cause of  the  fact  that  she  and  her  hus- 
band made  the  deed?  Unquestionably  not. 
Where,  then.  Is  the  remainder?  The  deed 
answers  that,  as  it  expressly  provides  Uiat 
it  shall  go  to  Henry  G.  McCurley  if  not  dis- 
posed of  under  the  power.  It  must  be  re- 
membered that  the  deed  did  not  provide  for 
a  life  estate  In  Mrs.  McCniley  with  remain- 
der to  her  heirs,  but  the  remainder  was  to 
go  to  the  husband.  The  statute  of  uses  could 
not  thus  enlarge  the  estate  gXresk  her,  and 
It  does  not  deprive  the  remainderman  of  the 
estate  given  him  In  the  event,  which  happen- 
ed, that  Mrs.  McCurley  did  not  dispose  of  It 

If  it  was  necessary  to  discuss  the  applica- 
tion of  the  statute  of  uses,  It  might  be  In- 
teresting to  consider  what  sort  of  an  estate 
Mrs.  McCurley  had  at  her  death,  if  the  stat- 
ute of  uses  applied — whether  It  was  the  ordi- 
nary statutory  estate  of  a  married  woman 
under  the  Code  of  1800,  or  whether  she  could 
dispose  of  the  property  as  a  feme  sole.  It 
would  be  remarkable  if  a  court  of  equity  was 
compelled  to  bold  that  the  deed  by  reason 
of  the  statute  of  uses  vested  In  her  a  sole 
and  separate  estate,  which  she  could  deal 
with  as  a  feme  sole,  but  did  not  give  the 
husband  anything,  although  the  wife  did  not 
dispose  of  it  in  her  lifetime.  On  the  other 
hand  if  she  would  then  take  simply  an  ordi- 
nary statutory  estate,  the  statute  of  uses 
would,  according  to  the  appellants'  conten- 
tion, put  the  property  back  where  It  was  be- 
fore the  deed  was  made,  notwithstanding  we 
are  of  the  opinion  that  the  deed  was  validly 
executed.  But,  without  deeming  It  necessary 
to  decide  whether  such  a  deed  of  trust  fta 
this  could  be  executed  by  the  statute  of  uses 
under  such  circumstances  as  are  before  ub. 
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we  will,  for  the  reasons  glTen,  affirm  the  de- 
cree, wblcli  dismissed  the  bill  of  complaint. 

Decree  affirmed ;  the  appellants  to  pay  the 
costs  above  and  below. 


PBATT  y.  HILL.    (No.  18.) 
(Court  of  Appeals  of  Maryland.  Nor.  13, 1914.) 

1.  Ikbubanoe  (S  S88*)— Bianx  to  Pboceedb— 
Death  of  Benefioiabt— Statdtobt  Pbovi- 

BIONS. 

Under  Code  Pub.  Civ.  Laws,  art  45,  {  8, 
aatbortzing  any  married  woman  to  insure  the 
life  of  her  husband  for  ber  sole  use,  and  author- 
izing any  husband  to  cause  his  life  to  be  in- 
sured for  the  sole  use  of  bis  wife,  and  to  assign 
any  policy  <^  insurance  upon  bis  life  to  her  for 
her  sole  use,  section  9,  providing  that  all  poli- 
cies taken  out  for  the  benefit  of,  or  bona  fide 
assigned  to,  the  wife  or  children,  shall  be  vested 
in  ench  wife  or  children,  free  and  clear  from  all 
claims  of  creditors,  and  section  10,  providing 
that,  if  the  wife  ehall  die  before  her  husband, 
the  amount  of  such  insurance  may  be  payable 
after  her  death  to  the  children  or  descendants 
for  their  use,  a  policy  namiiu  insured's  wife  as 
beneficiary,  or  the  by-laws  of  the  t-ompaoy  may 
make  other  provisions  for  the  disposition  of  the 
proceeds  of  the  policy  in  case  the  wife  dies  be- 
fore the  faosband,  in  which  case  section  10  wonld 
not  apply. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
C5ent  Dig.  SS  147^-1474;  Dec.  Dig.  S  589.*] 

2.  EXBCCTOBS  AND  ADIUNIBTBATOBB  (|  26*>— 

Rkquibino  Bonds— Review. 

Under  Code  Pub.  Oiv.  Laws,  art  93,  |  88, 
requiring  administrators  to  give  bonds,  and  pro- 
viding that  nothing  therein  shall  prevent  tbe 
court  from  increasing  the  penalty  of  the  bond 
for  sufficient  cause  shown,  the  action  of  an  or- 
phans' court  in  requiring  an  administrator  to 
give  an  additional  bond  was  not  subject  to  re- 
view, onlesa  the  discretion  vested  in  that  court 
was  manifestly  abused  or  arbitrarily  exercised, 
and  the  court  did  not  act  arbitrarily,  or  go  be- 
yond its  clear  duty,  in  requiring  an  additional 
bond,  where  the  proceeds  of  a  life  insurance 

Eilicy  came  into  his  bands  after  the  filing  of  an 
ventory,  though  it  mifdit  be  ultimately  deter- 
mined that  Ba<A  proceeds  belonged  to  the  chil- 
dren under  the  policy  and  were  not  a  part  of  the 
estate. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrator^  Cent  Dig.  H  144-170;  Dec. 
Dig.  I  26.*] 

3.  EXECUTOBS  AND  ADUINISTKATOBS  (J  71*)— 
INVENTOBT— REQUIBINO  PUBTHBB  INVBNTO- 

BT— Statutobt  Pbovisionb. 

Under  Code  Pub.  Civ.  Laws,  art  93,  f  243, 
anthoriBli^  ain  administrator  to  file  a  petition  in 
the  orpha^'  conrt,  if  be  shall  believe  that  any 
person  conceals  any  part  of  the  decedent's  es- 
tate, section  244,  providing  that  the  provisions 
of  the  preceding  section  are  extended  to  cases 
where  any  person  interested  in  the  estate  shall, 
by  bill  or  petition,  allege  that  the  administrator 
has  concealed,  or  has  In  his  hands  and  has  omit- 
ted to  return  in  the  inventory  or  list  of  debts, 
any  part  of  the  decedent's  assets,  and  tbat,  if 
the  court  shall  determine  in  favor  of  tbe  alle- 
gations of  the  petition  or  hill,  it  shall  order  an 
additional  inventory  or  list  of  debts  to  be  re- 
turned, and  section  245,  providing  that,  if  either 
party  shall  require  it,  the  court  shall  cause  is- 
sues to  be  made  np  and  sent  to  the  circuit  court 
or  superior  court  of  Baltimore  ?ity,  and  that 
either  party  may  appeal  to  the  circuit  court  or 
such  superior  court,  a  petition,  alleging  that 
since  the  filing  of  the  inventory  there  had  come 
into  the  administrator's  bands  a  sum  of  money 


not  included  In  the  invaitory,  and  asking  that 
the  administrator  be  reoplred  to  fumi^  addi- 
tional security,  but  not  uleging  that  the  admin- 
istrator had  omitted  to  return  the  amount  re- 
ceived from  tbe  policy,  or  even  asking  that  an 
additional  inventory  be  required,  did  not  com- 
ply with  the  requirements  of  secuon  24jL  or  au- 
thorize the  court  to  require  an  additional  Inven- 
tory to  be  filed  thereunder. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  S  320;  Dec.  Dig.  S 

71.  *] 

4.  CouBTS  (5  226*)— JuBiSDicnoN  ot  Appeal 
-Requiring  Purtheb  Ihtsntobt — Stato- 
TOBT  Provisions. 

As  such  petition  did  not  meet  the  require- 
ments of  section  244,  an  appeal  from  an  order 
requiring  the  filing  of  a  further  inventory  lay 
to  the  Court  of  Appeals,  rather  than  to  the 
circuit  or  superior  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  62(>-fl23  i  Dec.  Dig.  {  226.*] 

5.  CouBTs  (|  200H*)— Obrhans'  Covm—'Rx- 

QUIBINO  FUBTUBR  III VSNtOBT—DREBia NA- 
TION OF  Title. 

Under  Code  Pub.  CIt.  Laws,  art  93.  |  244, 
a  petition  could  be  filed  to  require  an  administra- 
tor to  file  an  additional  inventory  of  assets 
which  he  had  omitted  to  return  in  the  inventory, 
and  he  could  not  oust  the  orphans'  court  of 
jurisdiction  by  denying  that  the  title  to  the  fund 
was  in  the  estate. 

[Ed.  Note.— For  other  oases,  see  Courts,  Gent 
Dig.  I  479;  Dec;  Dig.  I  200^  •] 

6.  BXBCUTOBS  AND  AdHINIBTBATOBS  (f  72*)^ 

JuDOUENT— Conclusiveness. 

Where  the  proceeds  of  a  life  insurance 
policy,  to  which  the  children  of  Insured  claimed 
to  be  entitled,  were  paid  to  Insured's  admimstra- 
tor,  the  decision  of  tiie  orphans'  conrt  on  a  peti- 
tion to  require  tbe  administrator  to  file  an  ad- 
ditional inventoM',  showing  that  such  proceeds 
were  in  hia  hands,  would  not  bind  the  children, 
and  tbey  would  not  be  prednded  from  recovering 
such  proceeds. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  i  321:  Dec.  Dig.  S 

72.  *] 

Appeal  from  Orphans'  Court,  Baltimore 
County. 

"To  be  officially  reported." 

Petition  by  Nancy  Ann  Hill  to  require  Phil- 
ip B.  Pratt,  administrator  of  James  M.  Squir- 
rel, deceased,  to  furnish  an  additional  bond. 
From  an  order  requiring  the  administrator  to 
file  an  additional  inventory  and  an  addition- 
al bond,  he  appeals.  Affirmed  In  part,  and 
reversed  In  part 

Argued  before  BOTD,  C.  J.,  and  BRISCOE. 
BURKE,  THOMAS,  PATTISON,  UBNER, 
STOCEBRIDGE,  and  CONSTABLE,  JJ. 

Oeoi^  W.  F.  McMechen,  ct  Baltfrnore  (W. 
Ashbie  Hawkins,  ot  Baltimore,  on  tbe  brief), 
for  appellant  Howard  C.  Wilos  and  W. 
Harry  Holmes,  both  <HC  Baltimore,  tor  appellee. 

BOTD,  C.  J.  This  Is  an  appeal  from  the 
orphans'  court  of  Baltimore  county,  order- 
ing and  directing  the  appellant  to  file  an  ad- 
ditional inventory  and  an  additional  bond. 
The  appellee  filed  a  petition  In  tbat  court  in 
which  she  alleged  that  the  appellant  had  filed 
an  inventory  of  the  personal  estate  of  the  de- 
cedent, consisting  of  the  chattels  appraised  at 
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940.S0  and  a  leasehold  property  appraised 
at  $700,  wtdiib  leasehold  property  had  been 
sold  for  the  stun  of  $9S0;  that  she  had  prov- 
ed her  (dalm  for  ¥88  for  rent,  eta,  due  her, 
and  that  there  had  been  other  dalms  ffled 
amoonttng  to  9687.63;  that  cdie  te  credibly 
Informed  and  avers  that  since  filing  the  In- 
ventory there  had  come  Into  the  hands  of  the 
administrator  a  sum  of  money  exceeding 
1900,  b^g  the  net  proceeds  of  a  policy  of 
insurance  on  the  life  of  James  M.  Squirrel, 
deceased;  that  the  assets  of  said  estate  have 
increased,  and  are  now  more  than-  double  the 
amount  of  the  boii3  filed  by  the  administra- 
tor, and  the  debts  due  by  the  estate  (aggre- 
gating $725.63),  together  with  a  mortgage 
debt  amouuting  to  about  $200,  are  more  than 
the  penalty  named  in  the  bond.  The  petition 
prays  that  the  administrator  be  required  to 
furnish  additional  security  In  an  amount 
which  to  the  court  may  seem  right  and 
proper. 

An  order  was  passed  upon  the  petition  and 
affidavit  by  which  the  administrator  was  re- 
quired to  file  an  additional  bond,  in  the  pen- 
alty of  $900,  on  or  before  the  21st  day  of 
April,  1914.  Apparently  it  was  intended  as 
an  order  to  show  cause,  as  a  copy  of  the  peti- 
tion and  affidavit  was  served  on  the  admin- 
istrator, who  on  April  21st  filed  an  answer 
to  the  petition.  In  tbe  answer  it  was  alleg- 
ed: (1)  That  Sadie  Squirrel,  wife  of  the  de- 
cedent, James  M.  Squirrel,  had  her  husband 
Insured  In  the  Metropolitan  Life  Insurance 
Ck>mpany  of  New  York  for  $1,000,  the  pre- 
minms  thereon  were  paid  by  her,  and  she 
was  the  beneficiary.  (2)  That  she  died  on 
November  26,  1912,  leaving  her  husband  and 
four  children,  who  Icept  op  the  premiums, 
and  that  upon  the  death  of  James  M.  Squirrel 
the  proceeds  of  said  policy  of  insurance  (be- 
ing $932.72,  balance  due)  became  vested  ab- 
solutely In  tbe  children  of  Sadie  Squirrel. 
(3)  That  the  insurance  company  had  arrang- 
ed to  pay  the  policy  to  the  children  of  Sadie 
Squirrel,  and  would  have  done  bo,  had  not 
one  of  them  been  a  minor,  and  in  order  that 
the  company  could  get  a  valid  receipt  it  paid 
OYtae  to  petitioner  (meaning  resptmdent)  the 
said  sum  of  $932.72.  (4)  That  said  sum  Is  no 
part  of  the  estate,  and  belongs  absolutely  to 
the  children  of  Sadie  Squirrel  and  James 
Squirrel. 

The  petition  and  answer  were  sworn  to  by 
the  respective  parties.  An  order  was  passed 
which  recited  that: 

"This  cause  coming  on  for  bearing  on  the  pe- 
tition of  Nancy  Ann  Hill  and  the  answer  there- 
to of  Philip  U.  Pratt,  administrator,  and  the 
same  having  been  fully  argued  by  counsel  for 
the  respective  parties,  aud  the  court  being  of 
tbe  opinion  that  tbe  sum  of  $932.'^  (mentioned 
in  Bald  petition  anji  answer,  and  being  the  net 
proceeds  of  a  policy  of  insurance  on  ^e  life  of 
the  said  James  M,  Squirrel,  deceased)  is  a  part 
of  the  assets  of  the  estate  of  James  M.  Squirrel, 
deceased" 

— and  then  ordered  that  the  admlnlstratov 
flle  an  additional  inventory,  showing  saidl 


sum  of  money  so  coming  Into  his  hands,  and 
that  he  file  an  additional  bond  in  the  penalty 
of  $900.  That  Is  the  order  from  which  the 
appeal  la  taken. 

[1]  The  record  presents  some  peculiar  con- 
ditions. In  tbe  first  place,  neither  the  insur- 
ance policy  nor  any  substitute  for  It  Is  in  the 
record,  and  we  have  no  means  of  knowing 
what  provisions.  If  any.  It  contains  as  to  pay- 
ment in  case  of  the  death  of  the  beneficiary 
named.  The  answer,  it  Is  true,  alleges  that 
Sadie  Squirrel,  the  wife  of  the  decedent,  was 
the  beneficiary,  and  that  the  balance  due  un- 
der the  policy  of  insurance  became  vested  in 
the  children  of  Sadie  Squirrel;  but  there  is 
nothing  to  show  whether  the  policy  contained 
any  provisions  as  to  who  should  have  the 
proceeds  of  tbe  policy  In  case  of  tbe  death  of 
the  beneficiary,  and,  if  so,  what  they  were, 
or  whether  there  were  any  by-laws  or  other 
provisions  controlling  -  them.  The  allegation 
as  to  the  sum  being  vested  In  the  children  of 
Sadie  Squirrel  is,  so  far  as  shown  by  the 
answer,  simply  the  conclusion  or  construc- 
tion of  the  appellant 

Section  8  of  article  45  of  Code  fully  pro- 
tects the  amount  of  insurance  due  a  wife  on 
a  policy  on  her  husband's  life  for  her  sole 
use  from  tbe  claims  of  the  representatives 
of  her  husband  or  any  of  his  creditors;  sec- 
tion 9  protects  policies  of  Insurance  taken 
out  for  the  benefit  or  bona  fide  assigned  to 
the  wife  or  children  or  any  relative  depend- 
ent upon  such  person  or  any  creditor  from 
claims  of  the  creditors  of  the  insured  person; 
and  section  10  provides  that: 

"If  the  wife  shall  die  before  her  husband  the 
amount  of  such  insurance  may  be  payable  after 
her  death  to  the  children  or  descendants  for  their 
use,  and  to  their  guardian,  if  under  age,  and,  if 
there  he  up  children  or  desceodauts  of  the  wife 
living  at  tbe  time  of  ber  death,  to  her  legal 
representative." 

But,  notwithstanding  that  provision  of  the 
Code,  the  policy  or  by-laws  may  make  other 
provisions,  and  In  that  case,  of  course,  sec- 
tion 10  would  not  apply.  It  would  therefore 
be  Impossible  for  us  to  determine  who  is  or 
are  entitled  to  this  fund  from  anything  In  the 
record,  and  we  could  not  attempt  to  do  so, 
even  If  the  appeal  Is  properly  before  us. 

[2]  Section  38  of  article  93,  in  requiring 
a  bond  to  be  given  by  every  administrator 
before  administration  shall  be  granted  to 
him,  provides  that: 

"Nothing  herein  shall  prevent  the  court  or  reg- 
ister from  increasing  the  penalty  of  any  bond 
to  such  an  amount  as  they  or  he  may  see  prop- 
er, for  sufficient  cause  shown." 

It  is  clear,  therefore,  that  the  action  of 
the  orphans'  court  in  requiring  an  additional 
bond  is  rot  subject  to  review — at  least,  not 
unless  the  discretion  vested  In  that  court  has 
been  manifestly  abused,  or  has  been  arbitra- 
rily exercised;  and  whether  It  could  then  be 
need  not  be  determined  In  this  case,  for.  Inas- 
much as  the  administrator  admitted  in  his 
answer  that  the  sum  due  on  the  policy  had 
been  paid  to  him.  It  cannot  be  said  that  the 
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orphans*  court  acted  arbitrarily,  or  even  went 
beyond  Its  clear  duty,  In  requiring  an  addl* 
tlonal  bond,  regardless  of  what  may  be  olti- 
mately  determined  aa  to  who  Is  or  are  en- 
titled to  the  amount.  The  appeal,  therefore, 
cannot  be  sustained  on  tiiat  ground. 

[3, 4]  Section  243  of  article  93  makes  provi- 
sions for  an  administrator  filing  a  petition 
against  any  person  who  he  believes  Is  con- 
cealing a  part  of  his  decedent's  estate;  and 
section  244  extends  those  provLslona — 
"to  all  cases  where  any  person  interested  in  any 
decedent's  estate  shall  by  bill  or  petition  allege 
that  the  administrator  has  concealed,  or  has  m 
his  hands  and  has  omitted  to  retara  in  the 
inventory  or  Ust  of  debts,  any  part  of  his  deced- 
«nf8  assets." 

It  then  iffOTldes  that: 

"If  the  court  shall  finally  adjndge  and  de- 
cree in  favor  oi  the  auctions  of  such  peti- 
tion or  billj  fn  whole  or  in  part,  they  shall  or- 
der an  additional  Inventory,  or  list  of  debts,  as 
the  case  may  be^  to  be  returned  by  the  admin- 
istrator,** etc. 

TbJa  petition  does  not  all^  tbat  the  ad- 
ministrator had  omitted  to  retain  the  amount 
Teee/tvei  trom  the  Insnranca  policy,  and  It 
does  not  even  aak  tliat  an  additional  inven- 
tory be  required.  There  la  therefore  an  ut* 
tee  tAQase  to  bring  the  petition  within  see- 
tifm  244,  If  it  was  so  Intended.  The  petition 
does  not  show  wh&x  the  money  was  received 
from  the  Insurance  company,  excepting  that 
It  was  received  after  the  Inventory  was  filed. 
It  might  have  been  a  £ew  days  before  the 
petitlmi  was  filed,  and  the  administrator  may 
not  have  been  tat  default  But,  regardless  of 
ottier  matters,  If  a  person  d^ires  to  bring 
himself  within  section  244,  and  thereby  limit 
the  appeal  to  the  circuit  court  of  a  county 
or  the  superior  court  of  Baltimore  dty,  as 
provided  in  section  246,  be  should  at  least 
see  tbat  bis  petition  sabstantlally  complies 
with  the  requirements  of  that  section.  In 
Cummlngs  v.  Robinson,  95  Md.  83,  01  Atl. 
1105.  in  referring  to  section  239  of  article  93 
of  Code  of  18SS  (being  section  244  In  the 
Code  of  1912)  this  court  said: 

"An  examination  of  appellant's  petition  of  the 
20th  of  NoTember.  1901,  shows,  however,  tbat  it 
was  not  Sled  witn  reference  to  conditions  pro- 
vided for  in  section  239.  Its  allegations  do  not 
make  a  case  to  which  that  section  applies.  To 
give  the  orphans*  court  jurisdiction  under  tbe 
provisions  of  the  section  of  the  Code  In  question, 
«(  must  be  alleged  and  shown  either  that  the 
administrator  'has  concealed,  or  has  in  his  hands 
and  has  omitted  to  return  in  the  inventory  or 
list  of  debts,*  some  part  of  his  decedent's  assets,** 

The  court  refused  to  dlsmLss  the  appeal  on 
the  ground  relied  on — that  under  section  240 
(now  245)  the  appeal  should  have  been  taken 
to  the  superior  court  of  Baltimore  dty.  In 
this  case  we  must  therefore  refuse  to  dis- 
miss the  appeal,  as  in  our  judgment  the  pro- 
visions were  not  shown  to  have  been  taken 
nnder  section  244. 

[S,  6]  We  have  no  doubt  that  a  petition 
could  have  been  filed  under  section  244,  and 
the  api>eUant  could  not  have  ousted  the  or- 
phans' court  of  Jnrladlctlont  it  nnder  that 
92A-36 


section,  by  denying  that  the  title  to  the  fund 
was  in  the  estate.  The  case  of  Llnthlcum  v. 
Polk.  93  Md.  84,  48  AU.  842,  and  others  which 
might  be  cited,  show  that  the  orphans'  court 
has  Jurisdiction  to  determine  the  title  to  per- 
sonal property  in  a  proceeding  nnder  what 
la  now  section  244,  in  so  far  as  persons  Inter- 
ested in  the  estate  and  the  administrator  are 
concerned;  but  there  are  many  cases,  such 
as  Fowler  v.  Brady,  110  Md.  204,  73  AtL  15, 
which  determine  that,  as  between  an  admin- 
istrator representing  the  estate  end  a  third 
person  claiming  title  to  the  property,  that 
court  has  no  jurisdiction.  That  is  for  the 
simple  reason  that  such  questions  belong  to 
other  courts,  but  not  so  with  matters  between 
one  interested  in  an  estate  and  the  admin- 
istrator. 

The  decision  of  the  question  by  the  or- 
phans' court  under  section  244  would  not  bind 
the  children  of  Sadie  Sqnlrrel,  and  the  fact 
that  the  money  was  paid  to  the  administra- 
tor of  James  M.  Squirrel  would  not  preclude 
those  children  from  recovering  it  Express- 
man's Association  v.  Hurlocfc,  91  Hd.  68S,  46 
AtL  Mi7,  80  Am.  St  Bep.  470.  The  easy  and 
simple  way  of  disposing  of  the  whole  matter 
would  be  for  tbe  administrator  to  file  a  spe- 
cial inventory,  showing  how  he  received  the 
money,  and  with  it  the  original  policy,  If  that 
can  be  procured,  and,  if  not  e  copy  of  it 
which  lie  can  doubtless  get  Then  have  a 
proper  proceeding  instituted  In  a  court  which 
has  jurisdiction  to  decide  Qie  question,  so 
that  It  can  properly  be  determined  to  whom 
the  fund  la  due.  If  the  money  belongs  to  the 
estate,  It  should  be  distributed;  but  if  it  be- 
longs to  die  children  of  Sadie  Squirrel,  It 
should  be  paid  over  to  them.  It  was  said  in 
Fowler  V.  Brady,  supra,  that  the  orphans' 
court  can  allow  an  Inventory  to  be  corrected, 
if  It  improperly  Includes  property  which  does 
not  belong  to  the  estate,  and  it  would  be  im- 
proper and  unjust  to  undertake  to  hold  the 
administrator  for  this  fund  simply  because  It 
was  paid  to  him.  If  it  does  not  belong  to  the 
estate.  There  is  no  excuse  for  an  estate, 
especially  a  small  one,  such  as  this,  being 
subjected  to  unnecessary  costs,  and  If  there 
Is  any  real  question  as  to  where  the  fund 
shall  go,  It  should  be  determined  with  as 
little  expense  aa  possible. 

As  there  was  not  enough  in  the  petition 
and  answer  to  enable  the  orphans'  court  to 
properly  determine  whether  this  fond  Is  a 
part  of  the  assets  of  the  decedent  (the  order 
of  court  reciting,  that  it  was  heard  on  the 
petition  and  answer,  and  there  being  nothing 
else  in  the  record),  and  as  the  petition  did 
not  give  the  court  jurisdiction  under  section 
244,  as  shown  above,  we  will  reverse  tbe  part 
of  the  order  that  requires  an  additional  In- 
ventory to  t>e  filed ;  but  we  will,  for  the  rea- 
sons stated,  afl9rm  that  part  which  requires 
an  additional  bond — which  is  what  the  peti- 
tion prays  for.  Of  course,  U  the  adminis- 
trator does  not  voluntarily  file  the  special 
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Inventorr,  as  snggested,  tbe  appellee  can  file 
a  new  petition  under  section  244.  If  he  does 
file  It,  there  will  be  no  occasion  for  that 
petition,  BO  far  as  now  appears. 

Order  reversed  in  part,  and  affirmed  In 
I»art,  and  cause  remanded;  the  appellant  to 
pay  one  half  of  the  costs  out  of  Uie  estate, 
and  the  ai^>6nee  to  pay  the  other  half. 


GORDON  V.  GORDON. 

<Siipreme  €!ourt  of  New  Hampshire.  Merri- 
mack.   Nor.  10,  1914J 

L  DiTOBCR  (S  55*)— Defenses— Recbimina- 

•noN— Extreme  Cbuiltt. 

A  decree  of  divorce  for  either  of  tbe  spoofr- 
efl  on  the  ground  of  extreme  cruelty  is  not  jus- 
tified, where  each  was  guilty  thereof  to  the 
other;  recrimination  being  a  defense. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  i  197;  Dec.  Dig.  }  5S.*] 

2.  DzvoBCB  a  27*)  —  Gbounds  —  Bterbice 

GBUKLTT. 

Whether  continually  accusing  by  a  wife 
of  her  husband  of  Infidelity,  seriously  injuring 
Ms  health,  was  ground  for  divorce  for  him, 
or  defeated  her  right  to  divorce  for  extreme 
cruelty,  depends  on  whether  or  not  he  was  re- 
sponsible by  what  be  did  or  said,  in  exciting 
in  her  BUspfci<HU  ot  bis  being  onfoithfuL 

[JSA.  Note.— For  other  case^^  see  Divozce, 
Cent  Dig.  U  27,  62-88;  Dec/Dig.  {  27.*] 

Exceptions  from.  Superior  Court,  Merri- 
mack County;  Branch,  Judge. 

Libel  for  divorce  by  Mark  B.  Gordon 
against  Dorothy  A.  Gordon,  with  cross-libel 
for  separate  maintenance.  On  the  report  of 
the  master,  who  found  the  facts,  the  libel 
was  ordered  dismissed,  and  decree  entered 
for  the  wife,  and  the  husband  excepted. 
Case  discharged  and  recommitted. 

Jolm  M.  Stark,  James  W.  Bemlck,  and  WU- 
11am  W.  Thay^,  all  of  Concord,  for  Mark  E. 
Gordon,  Patrick  H.  Snlllran  and  George  A. 
Wagner,  both  of  Manchester,  for  Dorothy  A. 
GordML 

PER  CURIAM.  [1.1]  If  it  18  aasomed 
that  Mr.  Gordon  was  not  responsible  for  his 
wtfe'a  Busplciona  of  fala  infidelity,  tt  she 
*^u»ie8tly"  caitertained  them  in  conaegnence 
of  false  information  derived  from  others— In 
other  words,  it  be  did  not  by  his  c<mdnct  or 
conversation  cause  her  to  Infer  that  he  was 
unfaithful  to  her — her  conduct  toward  him 
which  resulted  In  sexious  injury  to  his  health 
might  be  ground  for  divorce;  But  it  would 
not  justify  a  decree  in  hl^  favor,  if  it  ap- 
peared that  he  was  also  guilty  of  extreme 
cruelty  toward  her,  for  recrimination  Is  a 
defense.  Thst  be  was  guilty  of  such  cruelty 
when  he  choked  her  and  Uireatened  to  inflict 
other  bodily  harm  upon  her,  or  that  such 
conduct  is  sufficient  evidence  of  extreme 
cruelty,  is  not  op&a  to  serious  doubt.  This 
Is  therefore  the  end  of  his  case,  and  the  de- 
cree dismissing  his  libel  Is  sound.  If  he  was 


responsible  for  exciting  In  her  the  suspicions 
referred  to,  he  is  not  entitled  to  a  decree. 

Bnt  although  his  extreme  cruelty  to  her  is 
a  ground  upon  which  she  may  be  entitled  to 
a  divorce,  if  she,  without  any  excuse  so  far 
as  his  conduct  Is  concerned,  tiiotight  he  was 
unfaithful,  and  continually  accnsed  him  of 
infidelity,  and  In  that  way  seriomdy  Injured 
his  health,  a  decree  in  her  favor  could  not 
be  sustained.  On  the  other  hand,  if  her  hus- 
band so  conducted  himself  that  she  was  led 
to  snspect  htm  of  being  unfaithful,  a  decree 
in  her  favor  could  be  sustained. 

The  crucial  inquiry  is,  therefore,  what  does 
the  master  mean  by  the  finding  that  "Mrs. 
Gordon  became  honestly  suspicions"?  Were 
her  suspicions  honest  because  they  were  based 
upon  what  he  said  and  did,  or  were  they  due 
to  some  outside  course  for  wblch  he  was  In 
no  way  responsible?  If  the  former,  she  may 
be  entitled  to  a  decree;  If  the  latter,  she  is 
not  Her  recrimination  against  him  seems  to 
be  good.  His  recrimination  against,  her  may 
or  may  not  be  good. 

It  is  not  necessary  to  determine  the  rights 
of  the  parties  by  a  construction  of  the  some- 
wbat  ambiguous  language  of  the  master's 
report  The  fact  can  easily  be  determined 
by  a  further  hearing.  The  case  Is  recommit- 
ted for  such  hearing  by  the  superior  court 
Such  order  will  be  finally  made  as  the  facta 
hereafter  found  may  require. 

Case  discharged. 


 ^SANDERS  V.  BOSTON  &  M.  B.  R. 

(Supreme  Court  of  New  Hampshire.  ■  Rocking- 
ham.   Nov.  4,  1914J 

1.  Appeai,  and  Ebbob  <S  232*)— Buuhos  on 
Evidence  —  OsjEcnons    Not   Made  at 

TfilAL. 

Where  defendant  objected  at  the  trial  that 
plaintiff's  method  of  describing  bis  mental  suf- 
fering was  improper,  It  could  not  object  on  ap- 
peal that  the  testimony  was  incompetent  in  sub> 
stance. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1361,  1368,  IfiSl,  1430. 
1431;  Dec.  Dig.  I  232.*] 

2.  Damaoeb   (I   178*)— Evidence  — Mental 

SUFFEBING — ^DEBCBIPTION. 

In  an  action  for  injuries  to  plaintiff'  in  a 
railroad  crossing  accident,  plaintiff  was  properly 
permitted  to  testify,  on  the  issue  of  mental  suf- 
fering, that,  when  he  saw  be  could  not  escape. 
"the  horrible  thought  fiaahed  into  my  mind,  'My 
wife  and  daughter,' "  Just  before  he  became  un- 
conscious. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  fi  472;  Dec.  Dig.  |  178.*] 

3.  TbIAL  (I  121*)— ABQUMENT  OF  COURSBD— 

Amount  of  Bbcovbbt  —  Stateioents  or 

Counsel. 

•  Where,  in  an  action  by  a  physician  for  in- 
juries in  a  railroad  crossing  accident,  the  ad 
damnum  was  $30,000,  plaintiff's  oounsel,  in 
aiding  that  the  jury  should  not  bring  in  m 
small  verdict,  was  not  guilty  of  misconduct  in 
stating  as  a  fact  that  a  verdict  for  $12,000  or 
$15,000  would  be  a  small  verdict;  it  appearing, 
from  the  plaintiff's  injuries,  his  pain  and  suffer- 
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ing,  earning  capacity,  ettu.  that  the  Juiy  might 
have  found  that  $12,000  or  91IMN>0  woold  be  a 

small  verdict 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent 
Dig.  SI  204-298,  300;  Dec.  Dig.  1 121.*] 

4.  Tbial  (8  116*)— Aboumbnt  of  Counbkl— 

Amount  ov  Recovbbx. 

In  on  action  for  injartea,  a  atatemeot  of 
plaintiff's  oouBsel,  that  if  the  jury  brought  in  a 
verdict  for  plaintiff  they  should  not  brinfc  in  a 
small  verdict,  and  that  if  they  gave  plaintiff 
♦30,000  the  interest  at  4  per  cent,  would  only 
be  $1,200  a  year  income,  was  merely  illustrative 
argoment,  to  persuade  Ute  jury  not  to  bring  in 
a  small  verdict  and  was  unobjectionable. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent 
DiiK.  S  288:  Dec.  Dig.  S  116.*} 

9.  New  Tbiai.  <|  32*)— Misooitdttot  or  Coun- 

BEL— PbEJCDICE. 

Where,  on  defendant's  coonsel  taking  an 
exception  to  certain  ar^ments  of  plaintilTa 
counsel  to  the  jury,  plamtiS'g  associate  coun- 
sel said  to  defendant^  counsel,  "It  begins  to 
get  home,  does  it?"  such  comment,  while  im- 
proper, did  not  indicate  as  a  matter  of  law  that 
the  trial  was  unfair  to  the  extent  necessary  to 
zeqnire  the  granting  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  I  47;  Dec.  Dig.  {  82.*] 

ff.  TsiAL  (i  124*)— Abguhxnt  or  OOUNSEIt- 

PLAIMTirF's  POPULABTTT. 

In  an  action  for  injuries  to  a  physician  in 
a  collision  with  one  of  defendant's  trains  at  a 
railroad  crossing,  statement  of  plaintiff's  coun- 
sel in  ai^ument  that  plaintiff  was  a  popular 
man  was  proper;  the  jury  being  authorized  to 
deduce  the  fact  from  plaintiS's  appearance  on 
the  stand,  and  his  testimony  and  manner  of 
testifying,  and  were  entitled  to  consider  such 
fact  as  affecting  his  earning  capacity. 

[Ed.  Not&— For  other  casea,  see  Trial,  Cent 
Dig.  I  302;  Dee.  Dig.  f  124.^1 

Transferred  from  Superior  Court  Rock- 
Ingham  County;  Sawyer,  Judge. 

Action  by  Walter  R.  Sanders  against  the 
Boston  &  Maine  Ballroad  to  recover  dam- 
ages for  personal  injuries  sustained  by  plaln- 
tur,  a  physician.  In  a  collision  between  one 
of  defendant's  trains  and  a  carriage  In  which 
plaintiff  was  riding  at  the  Broadway  street 
eroeslng  at  Derry  depot  The  ad  damnum  in 
fhe  wrtt  was  180,000.  a  verdict  was  returned 
for  plaintiff  tor  $16,000,  and  the  case  was 
transferred  on  defendant's  exceptions  to  the 
admlssloB  of  ertdenee  and  to  remarks  of 
couuel  In  argument,  which  are  as  stated  in 
the  opinion.  Exceptions  overruled. 

Taggart  Burroughs,  Wyman  &  McLane,  of 
Manchester,  for  plaintiff.  Page,  Bartlett  & 
Mitchell  and  Kelley  &  Hatch,  all  of  Ports- 
mouth, for  defendant 


PLUMMEB,  J.  [1]  The  plaintiff  was  ask- 
od  on  direct  ezamtnatloa  what  his  feelings 
were  when  he  saw  the  train  about  to  smash 
Into  his  carriage.  He* answered: 

"My  first  thought  was— when  I  saw  I  conid 
not  escape  in  sinte  of  my  efforts,  the  horrible 
thought  flashed  into  my  mind.  'My  wife  and 
daughter!'  just  the  instant  before  I  went  un- 
conscious, and  after  I  tried  my  beat  to  escape 
and  found  it  impossible." 


The  defendant  asked  to  have  Oils  answer 
strfdran  out,  and  upon  the  refusal  of  the 
court  to  do  so  it  excepted.  Hie  only  ground 
of  the  excc^on  was  that  die  plalntUTa  meth- 
od of  deserUilns  his  mental  suffering  was 
Improper.  The  defendant.  In  its  brief  and 
oral  argument  pmctlcally  abandon  the 
ground  of  its  exception  at  ^e  trial,  and  take 
the  position  Uiat  the  testimony  Is  Incompe- 
tent in  substance.  The  defendant  should  be 
held  to  Its  exception  as  taken  at  the  trial. 
It  was  that  exception,  based  upon  the  ground 
stated  above,  which  the  trial  court  mled  np- 
ou.  1  Wig.  Bv.  1 18. 

[2]  But  considering  the  exception  upon  the 
grounds  urged  in  the  defendant's  brief  and 
oral  argument.  It  cannot  avail  it  If  the 
Diligence  of  the  defendant  caused  the  plain- 
tiff mental  suffering  preceding  the  Injury,  be 
is  entitled  to  compensation  therefor.  YeatOn 
V.  Railroad,  73  N.  H.  285,  61  Atl.  522 ;  Cor- 
liss T.  Railroad,  83  N.  H.  404.  It  was  there- 
fore competent  for  the  plaintiff  to  describe 
his  mental  feelings  Just  as  the  accident  took 
place;  and  the  words  he  used  to  do  so  In- 
dicate that  he  thought  he  would  be  separated 
from  his  wife  and  daughter  In  an  Instant  by 
death,  to  blm  a  horrible  thought,  giving  him 
great  anguish  of  mind.  The  testimony  de- 
scribes the  special  mental  suffering  that  the 
plaintiff  experienced  at  the  time  of  the  col- 
lision and  Is  competent.  The  cases  cited  by 
the  defendant,  in  which  evidence  of  mental 
suffering  was  excluded,  are  mostly  those 
where  plaintiffs  experienced  such  suffering 
after  the  Injury,  In  contemplating  their  own 
condition  and  situation,  or  the  difficult  and 
destitute  position  In  which  their  families 
were  placed,  and  are  not  like  the  case  at  bar. 

[S]  The  defendant's  counsel,  in  aiding  up- 
on the  subject  of  damages,  urged  the  jury  not 
to  give  a  large  verdict;  and  the  plaintiff's 
counsel.  In  reply,  urged  a  verdict  for  the 
full  amount  of  the  ad  damnum,  and  then 
said: 

"Dr.  Sanders  can  bring  but  one  action  to  re- 
cover in  this  matter;  and  just  suppose  you 
bring  in  a  small  verdict— suppose,  for  instance, 
a  verdict  of  $12,000  or  $16,000." 

The  defendant  excepted,  and  now  clalma 
that  this  was  testimony,  and  not  argument, 
and  says  in  substance  that  counsel  should 
have  stated  what  the  evidence  showed,  etc. 
The  objection  cannot  be  sustained.  Coimsel 
was  calling  the  attention  of  the  jury  to  an 
Inference  which  be  claimed  the  evidence 
warranted,  namely,  that  a  verdict  of  $12,000 
or  $15,000  would  be  a  small  verdict  In  this 
case.  He  had  a  right  to  state  it  positively,  as 
a  matter  of  fact.  In  Lord  v.  Railway,  74  N. 
H.  295,  67  Atl.  639,  the  court  said: 

"When  in  the  course  of  argument  counsel  has 
occasion  to  direct  the  attention  of  the  jury 
to  an  inference  which  may  properly  be  drawn 
from  the  evidence,  the  conclusion  may  be  po!ii- 
tively  stated  as  a  matter  of  fact.  *  *  *  In 
such  case  the  question  whether  counsel  has  ex- 
ceeded the  limits  of  legitimate  advocacy  is  not 
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to  be  detennined  by  tbe  (onn  of  his  statement. 
The  test  is  whether  tlie  inference  which  coun- 
sel asserts  as  a  fact,  or  asks  the  jury  to  find, 
may  properly  be  drawn  from  the  evidence." 

It  upon  the  ertdeuce  the  Jnry  could  h&ve 
found  that  $12,000  or  $15,000  was  a  small 
verdict  for  the  plaintiff,  then  the  argunient 
was  proper.  In  view  of  the  plaintiff's  in- 
juries, liis  pain  and  suifering  therefrom,  bis 
earning  capacity  and  tbe  loss  thereof,  there 
can  be  no  doubt  that  the  jury  might  have 
found  that  $12,000  or  $15,000  would  be  a 
small  verdict.  The  remarks  were  statements 
of  facta  supported  by  evidence,  and  were 
therefore  proper.  Story  v.  Railroad,  70  N. 
H.  364,  48  Atl.  288;  Leavltt  v.  Tel.  Ca,  72 
N.  H.  290,  56  Atl.  462 ;  Seeton  v.  Dunbarton, 
73  N.  H.  134,  68  Ati.  944. 

[4]  Later  In  argument,  exception  was  tak- 
en  by  the  defendant  to  tbe  following  state- 
ment : 

"Now,  If  yon  bring  in  a  verdict,  you  should 
not  bring  in  a  small  verdict;  for  u  you  give 
him  $30,000,  the  Interest  at  4  per  cent  is  only 
$1,200  a  year  income." 

This  Is  simply  an  illustrative  argument 
to  persuade  the  jury  not  to  bring  in  a  small 
verdict,  and  is  unobjectionable. 

[B]  When  tbe  defendant's  counsel  excepted 
to  the  statement  of  tbe  plaintiff's  counsel 
last  above  quoted,  associate  counsel  for  the 
plaintiff  said:  "It  begins  to  get  borne,  does 
it?"  The  defendant  excepted.  While  com- 
ments of  this  character  are  not  to  be  encour- 
aged, and  should  not  be  indulged  in,  yet  we 
cannot  say,  as  a  matter  of  law,  that  they 
rendered  the  trial  unfair  to  the  extent  that 
there  should  be  a  new  trial.  Guertin  v.  Hud- 
son, 71  N.  H.  505,  53  AU.  736;  Perkins  v. 
Roberge,  69  N.  H.  171,  39  Atl.  583 ;  Gault  v. 
Railroad.  63  N.  H.  356, 360,'361.  The  court  In 
Hoxle  T.  Walker,  75  N.  H.  308,  310,  74  Atl. 
183,  184,  in  referring  to  remarks  between 
counsel,  said : 

"They  were  made  during  tbe  course  of  a  heat- 
ed trial;  and  if  for  any  reason  they  were  im- 
proper, or  were  spoken  in  an  offensive  manner, 
the  presiding  justice  in  the  exercise  of  bis  dis- 
cretionary power  could  have  corrected  any  un- 
fair influence  they  were  calculated  to  produce 
to  the  minds  of  the  Jury." 

This  statement  applies  wltli  peculiar  force 
to  the  present  oise,  and  renders  further  dfo- 
casslon  of  this  exception  unnecessary. 

[8]  The  plalntUPs  counsel  also  stated  In 
argument: 

"He  was  a  popular  man,  gentlemen;  I  don't 
care  how  many  doctors  there  were  in  that  lit- 
tle town  of  6,000  people." 

The  defendant  seeks  to  sustain  the  excep- 
tion to  this  remark'npon  the  grounds  that 
there  is  no  evidence  warranting  It,  and  that 
the  popularity  of  the  plaintiff  cannot  be  ar- 
gued before  the  Jury  on  the  question  of  dam- 
ages. An  examination  of  the  evidence  dis- 
doaes  that  the  plain  tiff  in  his  testimony 


made  use  of  popular  and  somewhat  slangy 
words  and  phrases;  be  employed  the  speech 
of  the  street;  his  language  would  Indicate 
that  he  is  cheerful  and  good-natured,  a  Ilk- 
able,  companionable,  friendly  man,  who  does 
not  take  life  too  seriously  and  would  desire 
to  be  on  good  terms  with  every  one.  All  of 
these  qualities  are  the  attribntes  of  a  popular 
man.  In  addition  to  the  character  of  the 
testimmiy,  the  appearance  of  the  plalntUF 
upcm  the  stand,  bis  manner  and  way  of  tes- 
tlQ^g,  may  have  bera  erldenoe  to  show  that 
the  plaintiff  was  a  popular  man  in  the  com- 
munity In  -which  he  lived.  Taking  Into  ac- 
count the  character  of  tbe  lOaintUTs  testi- 
mony,  together  with  tbe  evidence  whlcSi  his 
appearance  upon  the  stand  may  bare  fur- 
nished, we  cannot  say  that  the  statonent  of 
counsel  was  not  warranted  by  tbe  evidence. 
Tbe  defendant  complains  that  counsel,  in 
making  this  statement,  was  giving  bis  per^ 
sonal  knowledge  of  the  plaintiff.  There  Is 
no  reason  for  BU<ih  c<Hnplalnt.  Oounsd  was 
stating  as  a  fact  the  condoslon  be  drew  from 
the  evidence  and  the  plalntUTs  ai^earance, 
and  there  was  no  objection  to  the  manner  of 
making  tbe  statement.  Lord  v.  Ballwey, 
supra. 

The  statement  to  the  jury  that  the  plain- 
tiff was  a  popular  man  was  not  Improper. 
Any  argument,  warranted  by  the  evidence, 
that  bears  upon  the  question  of  damages,  la 
legitimate.  The  plaintiff's  popularity  as  a 
man  affected  his  earning  capacity,  and  was 
therefore  material.  It  Is  intimated  by  the 
defendant  that  it  would  have  been  legitimate 
to  have  argued  that  the  plaintiff  was  a  pop- 
ular physician,  tf  there  had  been  evidence 
of  it.  Unquestionably  that  would  have  been 
so,  and  a  stronger  argument ;  but  It  does  not 
follow  that  it  was  not  also  competent  to 
state  that  the  plaintiff  was  a  popular  man. 
Such  a  man  has  many  friends,  and,  if  en- 
gaged in  a  profession,  attracts  business. 
Popularity  is  one  of  the  elements  of  success. 
It  is  a  matter  of  common  knowledge  that 
many  professional  men  of  very  mediocre  abil- 
ity and  attainments  do  a  large  and  lucrative 
business  by  reason  of  their  popularity ;  and 
there  is  no  doubt  that  much  of  their  business 
comes  to  them,  not  by  virtue  of  their  pro- 
fessional standing,  but  because  they  are  pop- 
ular men  In  the  community. 

Tbe  defendant  has  cited  many  cases  to 
show  that  character  evidence  is  not  admis- 
sible on  the  question  of  damages.  This  Is 
true,  except  in  cases  where  character  is  di- 
rectly in  issue.  We  are  not,  however,  con- 
sidering evidence  and  argument  bearing  up- 
on the  character  ct  the  plaintiff,  whether  he 
Is  a  moral  man.  but  concerning  a  distinguish- 
ing trait  or  characteristic  of  the  man,  af- 
fecting his  earning  capacity. 

Exceptions  overruled.   All  concurred. 
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HAMPTON  BEACH  IMPROVBHBNT  GO. 

V.  TOWN  OF  HAMPTON. 

(Supreme  Court  of  New  Hampabire.  Bocklng- 
ham.    Nov.  4.  1814.) 

1.  Appeal  ahd  Ekbob  ({  308*)— Reuoval  to 

SUPBEUB  COUBI— TkANBFBB  XH  ADVANOB  OF 
Trial. 

Where,  in  an  actioo  under  a  town  lease 
to  recover  for  taxes  paid,  an  issue  was  raised 
as  to  the  right  of  the  town  to  covenant  to  pay 
the  taxes,  if  any  were  assessed  against  the 
land,  the  case  was  properly  transferred  to  the 
Supreme  Court  for  determination  of  such  Ques- 
tion in  advance  of  the  trial. 

[Ed.  Note. — For  otbei'  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  1768-1770;  Dec.  Dig.  { 
308.«J 

2.  MUNIOIFAI.  COBPOUTIOnS  (i  722*)  — OlTT 

Land— L^ase-^Govzbnmeictal  Oapaoitus 

— Covenants. 

Where  a  town,  owning  certain  land  as  a 
corporation  rather  than  as  a  branch  of  the 
gDvemment,  leased  the  land  and  contracted  not 
to  tax  ttj  but  that,  if  it  was  taxed,  to  pay  the 
tax,  or,  if  paid  by  the  lessee,  its  successors  or 
•asigna,  it  abould  be  deducted  from  the  rent, 
such  lease  and  covenant  was  a  valid  exercise  of 
the  town's  corporate,  as  distinguished  from  its 
governmental,  function,  and  hence  it  was  bound 
thereby. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatbns,  Cent  Dig.  i  1^28;  Dec.  Dig.  { 
722.*! 

S.  Municipal  Cobpobationb  (|  722*)  —  City 
Land— Lease— Taxes  — City's  Liability  — 
"Necessary  Chabge." 

Where  a  town  covenants  to  pay  taxes  levied 
on  town  lands  leased  to  plaintln,  or  to  permit 
deduction  of  t&xes  so  paid  from  the  rent,  and 
plaintiff,  being  compelled  to  pay  taxes  greater 
in  amount  than  the  annual  rent,  sued  the  town 
therefor,  such  liability  constituted  a  "necessary 
charge"  arising  within  the  town,  for  which  the 
town  might  be  made  liable,  under  Pub.  St.  1001, 
c.  40,  i  4,  authorizing  a  town  to  raise  money 
for  all  necessary  charges  arising  within  the 
town. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  }  1528;  Dec.  Dig.  | 
722.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessary  Charges.] 

Transferred  from  Superior  Court,  Kock- 
Izigham  County;  Sawyer,  Judge. 

Covenaut  and  aBsumpsit  by  the  Hampton 
Beach  Improvement  Company  against  the 
Town  of  Hampton  to  recover  taxes  paid  by 
plaintiff  on  land  leased  by  it  from  defendant 
town  under  a  lease  providing:  "The  said 
lessor  covenants  and  agrees  with  the  said 
lessee,  its  successors  and  assigns,  that  it  shall 
not  tax  said  lands  or  any  part  thereof  during 
the  term  of  this  lease,  or  If  It  does  tax  the 
same,  or  any  amount  of  it,  the  said  tax  shall 
be  paid  by  the  lessor,  or.  If  paid  by  the  lessee, 
Its  successors  or  assigns,  shall  be  deducted 
from  the  annual  rent."  The  town  taxed  the 
la^d,  and  plaintiff  paid  the  taxes.  In  ad- 
dition to  the  action  at  law,  plaintiff  filed  a 
bill  in  equity  asking  for  a  construction  of 
the  lease.   It  appearing  to  the  court  to  be 


desirable  that  the  question  of  the  town's  legal 
right  to  make  such  proTisIona  In  the  lease 
vrtth  reference  to  taxation,  or  repayment  If 
taxes  were  assessed,  should  be  detennlned 
iti  advance  of  further  hearing,  the  case  was 
transferred  to  the  Supreme  Court  vittiout 
mllng.   Case  discharged. 

Page,  Bartlett  &  Mitchell,  of  Portsmouth, 
for  plaintiff.  Ii;astmaD,  Scammon  &  Gardner, 
of  Exeter,  for  defendant. 

PBASLEE,  J.  [1]  The  case  Is  properly 
transferred  to  this  court,  for  determinaUon, 
In  advance  of  the  trial,  of  important  ques- 
tions of  law  necessarily  Involved  in  the  ac- 
tion for  covenant  broken.  Glover  v.  Baker, 
76  N.  H.  261,  81  Ati.  1081.  It  Is  therefore 
unnecessary  to  consider  whether  the  bill  in 
equity  for  the  construction  of  the  lease  can 
be  maintained.  See  Ross  t.  Church,  77  N.  H. 
 ,  GO  AU.  174. 

[2]  The  town  of  Hampton  owned  the  land 
In  question  as  a  corporation,  rather  than  as 
a  branch  of  the  government .  It  taxed  the 
land  In  the  exercise  of  Its  governmental  func- 
tion and  duty.  As  a  corporation  It  contract- 
ed with  the  lessee  that,  if  the  municipality 
assessed  and  collected  taxes  on  the  land,  the 
lessee  might  deduct  the  amount  paid  from 
the  annual  rent  due  to  the  corporation.  In 
making  the  contract  and  In  levying  the  tax 
the  town  acted  In  different  capacities — one 
public,  and  the  other  private.  "When  they 
act  In  a  private  capacity,  they  are  subject  to 
the  same  legal  obligations  as  a  private  cor- 
poration." Gates  V.  Milan,  76  N.  H.  135, 
136,  80  Atl.  39,  40  (35  L.  R.  A.  [N.  S.]  599). 

The  argument  that  the  covenant  In  the. 
lease  amounts  to  an  agreement  to  exempt  the 
lessee  from  the  burden  of  taxation  which  It 
was  bound  to  bear  Is  not  well  founded.  An 
exemption  from  taxation  Is  In  the  nature  of  a 
gratuity,  while  the  agreement  here  Is  a  part 
of  the  consideration  for  the  payment  of  a 
certain  rental.  It  is  merely  a  matter  of 
contract  between  the  lessor  and  the  lessee. 
Morrison  v.  Manchester,  58  N.  H.  538,  556. 
What  the  town  lost  in  taxes  as  a  municipal- 
ity It  gained  in  rent  as  a  lessor.  Such  a 
provision  Is  not  infrequently  found  In  leases 
between  Individuals.  In  making  it  the  town 
acted  in  a  private  capacity,  and  Is  therefore 
subject  to  the  usual  private  obligation.  It 
was  making  a  contract  touching  the  price  to 
be  paid  for  the  use  of  the  land.  If  tax  free. 
It  was  worth  a  rent  as  much  larger  as  the 
probable  annual  tax.  It  must  be  assumed 
that  the  rent  agreed  upon  Included  the 
amount  of  this  probable  burden  which 
was  assumed  by  the  lessor.  The  substance 
of  the  transaction  is  not  a  tax  exemption,  but 
a  contract  by  the  town,  as  a  private  corpora- 
tion, that  for  an  agreed  price  It  will  (among 
other  things)  pay  the  tax  on  this  land. 

[3]  The  lease  provides  that  if  the  land  Is 
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taxed  the  lessor  shall  pay  the  tax,  or  the  lea- 
see may  dedact  it  from  the  rent.  In  the  pres- 
ent case  the  lessee  has  paid  the  tax  and  seeks 
to  recover  It  hack  £rom  the  town.  The  rea- 
son for  this  seems  to  be  that  the  tax  Is  now 
greater  than  the  annual  rental.  The  de- 
fendant Insists  that,  even  if  a  deduction  from 
the  rent  might  be  stipulated  for,  yet  a  money 
Judgment  against  the  town  cannot  be  ob- 
tained upon  a  claim  like  this.  The  basis 
alleged  for  this  position  Is  that  money  can 
be  taken  from  the  town  treasury  only  In 
certain  speclfled  ways  and  for  purposes 
which  are  defined  in  the  statutes.  But, 
as  the  statute  provides  for  raising  mon- 
ey "for  all  necessary  charges  arising  with- 
in the  town"  (P.  S.  c.  40,  §  4),  It  is  mani- 
fest that  the  argument  begs  the  question.  If 
this  is  a  legal  claim  against  the  town,  its 
payment  is  a  necessary  town  charge.  If  the 
town  made  a  bad  bargain,  It  can  escape  the 
consequences  only  as  an  Individual  could. 

It  Is  conceded  that  the  covenant  Is  one 
that  would  be  binding  between  individuals, 
and  ttiat  the  town  liad  power  to  act  In  its 
private  capacity  in  tills  matter.  But  It  is 
urged  that  when  acting  in  Its  private  capac- 
ity a  town  canuot  impair  its  governmental 
functions.  The  limitation  is  not  peculiar  to 
the  agreements  of  municipalities  acting  pri- 
vately. No  other  private  dtlzen  can  con- 
tract to  vary  the  conrae  of  government  But 
a  private  citizen  can,  as  bet^^een  him  and 
bts  obligee,  contract;  to  save  another  harm- 
less from  governmental  burdens,  and  this  is 
what  the  present  covenant  amounts  to.  The 
provision  that  the  town  shall  not  tax  the  laud 
can  be  stricken  out,  and  the  covenant  re- 
mains complete.  A  declaration  alleging  as 
a  breach  of  the  covenant  that  the  town  had 
laid  tax  on  land  would  be  bad  In  law;  for 
the  covenant  plainly  implies  that  It  is  like- 
ly that  taxes  will  be  laid*  and  It  provides 
what  shall  be  done  In  that  event.  The  seem- 
ing inconsistency  between  the  rule  that  the 
munldpality  cannot  contract  to  vai?  the 
nnlfonu  rule  of  taxation  on  one  hand, 
and  the  course  here  pursued,  which  Is  said 
to  amount  in  the  end  to  deprlTlng  the  town 
of  the  tax  on  this  prcqiterty,  results  solely 
from  the  fftct  that  the  same  entity  1b  at  one 
and  the  same  time  a  public  and  a  private 
corporation.  I^at  this  theory  may  at  times 
produce  illogical  resists  is  perhaps  true. 
Even  if  this  is  bo,  it  Is  not  a  BofBdent  reason 
for  the  Judicial  abandonment  of  a  long  es- 
tablished and  freaoenOy  approved  rule  of 
law.  "The  thewy  of  their  dual  character  is 
too  firmly  imbedded  in  the  common  law  to 
be  removed  except  by  the  lawmaking  power." 
Rhobidas  v.  Concord,  70  N.  H.  90. 114. 47  Atl. 
82.  86  (51  L.  R.  A.  381,  8S  Am.  St  Bep.  604). 

Case  discharged. 

YOUNO,  J.,  did  not  sit  The  others  con- 
curred. 


In  re  OPINION  Off  THB  JUSTICES. 

(Supreme  Court  of  New  Hampshire.    Nov.  4, 
1914.) 

HiOHWATs  (S  62»)— State  Hiohwat  —  Ik- 

PBOVBMENT— BeLOCATIOW— EXPBNSB. 

Laws  1913,  c.  84,  provides  tbst  roads  des- 
ignated under  Lews  1905,  c.  35,  H  IS,  16 
(Laws  1909,  c.  155,  «  5  [4}),  being  the  three 
trunk  lines  provided  for,  shall  be  improved  by 
the  city,  town,  or  place  within  which  they  are 
located  at  its  expense  and  to  the  satisfaction  of 
the  Governor  and  Council,  with  a  provision  for 
payment  of  one-half  or  more  of  tlie  expense  by 
the  state  and  the  making  of  the  improvement 
by  the  Governor  and  Council  if  the  towns  re- 
fuse to  act,  and  the  collection  of  them  of  such 
part  of  the  expense  as  the  Governor  and  Coun- 
cil find  equitable.  Held,  that  where  part  of 
such  roads  has  been  laid  out,  adopted,  and  per- 
manently unproved,  under  the  advice  of  the 
state  engineer,  the  Governor  and  Council  had 
no  power  to  subsequently  relocate  a  portion  of 
the  road  at  the  expense  of  the  town  wherein  the 
portion  proposed  to  be  relocated  was  situated, 
against  Uie  consent  of  the  town  and  at  its  ex- 
pense; such  relocation  being  something  more 
tban  a  repair  of  an  existing  road. 

[Ed.  Note.— For  other  casea,  see  Highways, 
Cent  Dig.  H  166,  167 ;  DecTbig.  S  62.*] 

Application  by  Governor  and  Council  for 
determlnatUm  of  the  Justices  of  the  Supreme 
Court  as  to  whether  certain  proposed  changes 
in  a  state  highway  may  be  lawfully  directed 
and  whether  a  town  may  be  lawfully  te- 
qulred  to  pay  its  due  and  pr(^rUonate 
share  of  the  exiMnse  against  Its  wlU.  Ques- 
tions answered  in  the  negative. 

By  sections  15  and  16,  c.  35,  Laws  1905 
(which  were  added  to  the  original  enactment 
by  section  5  [4],  c.  155.  Laws  1909),  the  Gov- 
ernor and  Council  were  directed  to  designate 
for  Improvement  a  continuous  highway  from 
the  lUlassachusetts  state  line  at  Nashua  to 
the  boundary  between  the  towns  of  Wood- 
stock and  Lincoln,  to  be  known  as  the  Mer- 
rimack Valley  Road,  and  were  authorized 
to  change  the  route  of  said  road  from  exist- 
ing highways  to  such  extent  as  the  public 
good  might  require.  Pursuant  to  the  power 
so  granted,  the  Governor  and  Council  in 
1909  designated  for  Improvement  a  section 
of  highway  extending  In  the  dty  of  Nashua 
410  feet  south  of  the  southerly  line  of  Pen- 
nlchuck  Brook  Bridge,  and  in  the  town  of 
Merrimack  680  feet  north  of  the  northerly 
line  of  said  bridge.  This  section  was  there- 
after Improved  by  the  state,  the  dty  of 
Nashua,  and  the  town  of  Merrimack,  and 
now  forms  a  part  of  the  Merrimack  Valley 
Road.  A  proportionate  part  of  the  expense 
of  such  improvement  was  paid  by  the  town 
of  Merrimack. 

The  Governor  and  Council  have  dedded 
that  the  public  good  requires  the  relaying, 
rebuilding,  and  alteration  of  said  section  ac- 
cording to  a  plan  which  provides  for  a  brid^ 
about  40  feet  east  of  the  present  structure 
and  the  relocation  of  the  highway  north  and 
south  of  the  bridge.  The  dty  of  Nashua  Is 
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willing  to  contribute  Ita  share  toward  the 
expense  of  such  alteraticm  and  has  presented 
to  the  Oovernor  and  Council  a  petition  pray- 
ing that  the  work  may  be  done.  The  town 
of  Merrimack  refuses  to  ioiiL  August  27, 
1914,  the  Governor  and  Council,  being  doubt- 
ful of  their  authority  to  require  the  altera- 
tion of  the  highway  as  proposed,  required 
the  opinion  ot  the  Justices  of  the  Supreme 
Court  upon  the  followli^  Questions:  (1) 
Whether  the  proposed  chaises  in  said  hi|^- 
way  may  lawfully  be  directed.  Ci)  Whether 
the  town  of  Menimack  may  lawfully  be  re- 
quired to  pay  its  doe  and  prqportjkmate 
share  therefor  if  the  pnyer  of  aaid  petition 
is  granted  and  the  proposed  diangea  axe 
ordered  and  directed  to  be  made. 

Walter  E.  Kittredge,  of  Nashua,  for  Town 
of  Merrimack. 

To  His  Excellency  the  Ooremor,  and  the 
Honorable  Council: 

We  are  asked  as  to  your  power  to  require 
the  "relaying,  alteration,  and  repair"  of  a 
portion  of  the  Merrimack  Valley  Road  in 
Nashua  and  Merrimack. 

So  far  as  the  changes  propoeed  can  be 
considered  as  repair  or  maintenance  of  the 
highway  Improved  under  the  provisions  of 
chapter  139,  Laws  1907,  or  of  chapter  155, 
Laws  1909,  there  can  be  no  doubt  of  the 
power  of  the  Governor  and  Council  to  order 
such  repair  as  they  consider  necessary  and 
to  impose  such  portion  of  the  ex[>ense  as 
they  find  equitable  upon  the  municipalities 
in  which  the  work  Is  required.  Laws  1907, 
c  139,  I  8;  Laws  1905,  c.  35,  |  20  (added 
by  Laws  1909,  c  155,  |  5  [4]).  This  proposi- 
tion is  BO  plain  that  we  assume  our  advice 
would  not  be  asked,  if  it  were  not  under- 
stood that  the  proposed  plan  contemplated 
the  construction  of  a  new  road  upon  a  sub- 
stantially different  location  in  place  of,  or 
as  a  substitute  for,  the  existing  road  hereto- 
fore improved  under  the  direction  of  the 
Governor  and  Council.  It  Is  not  improbable 
that  action  of  this  sort  may  be  necessary  In 
different  places  over  the  various  trunk  linw 
designated  under  the  legislation  relating  to 
road  improvement  Increase  of  traffic,  un- 
known defects  in  the  location,  and  other  rea- 
sons may  establish  that  the  road  was  not 
built  or  is  not  now  in  the  place  where  it 
now  should  be.  The  necessity  of  a  change 
having  developed,  the  question  is  whether 
such  contingency  has  been  provided  for  by 
legislative  action  placing  with  the  Governor 
and  Council  the  power  to  make  or  to  ^require 
such  change. 

The  Governor  and  Council  have  been  con- 
stltuted  the  agency  through  which  the  state 
has  acted  In  what  has  been  accomplished  In 
the  way  of  highway  Improvement  In  1903 
(chapter  133)  "an  act  providing  for  a  state 
system  of  highway  construction  and  improve- 
voeaiU  and  for  the  appointment  of  highway 
mgliieeri'*  was  passed.  This  act  placed  upon 


the  Governor  and  Coundl  the  dnty  of  in- 
vestigation and  the  preparatton  of  a  bill  foe 
submission  to  the  general  court  for  the  "In- 
angoratlcHi  of  a  system  of  state  work  and 
state  expenditure  in  the  future  construction 
and  repairs  of  local  and  state  highways." 
At  the  next  session  such  an  act  was  passed 
(Laws  1906,  c.  35),  entlUed  "An  act  to  pro- 
vide for  state  aid  and  for  the  expenditures 
of  other  public  moneys  in  the  permanent  im- 
provemoit  of  main  hlgliwaya  throughout  the 
state."  This  act  (^ered  state  aid  to  towns 
and  cities  which  desired  it  for  the  permanent 
improvement  of  the  hlghwi^  wltUn  their 
limits.  The  Idea  that  the  aim  was  perma- 
nent improvement  appears  repeatedly  In  vari- 
ous sections  of  the  act  (sectlcms  S,  4,  6,  6). 
AU  work  toward  whlcb  fbo  state's  mtmsj 
was  to  be  expended  was  required  to  be  per- 
formed in  accordance  with  spedflcatlons  pro- 
vided by  the  Governor  and  Council  (secttim 
7),  and  the  towns  were  required  to  maintain 
the  improved  liighwaya  to  the  satiaCactlon  ot 
the  Governw  and  Oonncll  (sactioD  8);  but 
the  act  contains  no  provision  for  «'i>w«g'»g 
the  location  of  any  highway  exo^t  those 
called  '^rtate  highways,"  tiie  entire  expense 
of  the  ocmstnicticn  and  maintenance  of  which 
was  assumed  by  the  state  (section  11). 

In  1907  (chapter  189)  the  Legislatnre  adopt- 
ed aa  an  amendment  to  diapter  85,  Laws 
1905,  an  act  providing  for  the  construction 
of  a  "state  highway  from  the  Maasachosetts 
state  line  at  Naahoa  to  Laconla."  Sectifm 
1  required  the  Governor  and  Council  to 
"forthwith  designate  for  Improvement,  by 
suitable  deacriptiai,  a  ccmtiniions  highway 
from  the  Massaaxusetts  state  line  through 
the  cities  of  Nashua  *  *  *  to  Lake  Wln- 
nipesaukee  and  file  the  same  with  the  Sec- 
retary of  State."  The  prln(^>al  amenduKnt 
of  the  act  ot  190S  Increased  the  allowance 
from  the  atate  to  one-halt  the  cost  of  the 
Improved  road,  with  such  farther  sums  to 
towns  unable  to  pay  In  that  proporHon  as 
the  Governor  and  Council  thou^t  ml^t  be 
equitable  (section  5).  Section  2  provided 
that: 

"The  route  of  such  highway  may  be  chanKed 
from  existing  highways  bj  the  Governor  and 
Council  to  such  extent  as  in  their  opinion  the 
good  of  the  public  may  require,  and  for  that 
purpose  they  are  authorised  to  designate  such 
changes,  to  take  or  purchase  land  and  have 
damages  assessed  therefor  in  accotdance  with 
the  provisions  of  said  act" 

— while  section  8  of  the  act  required  the 
towns  to  keep^  the  road  in  repair  after  im- 
provement, with  such  assistance  from  the 
state  as  the  Governor  and  Council  consid- 
ered equitable. 

Chapter  156,  Laws  1909,  substantially  re- 
enacted  the  law  of  1907,  provided  that  the 
route  of  the  Merrimack  Valley  Road  should 
extend  over  the  road  designated  by  the  Gov- 
ernor and  Council  under  chapter  139,  Laws 
1907,  and  made  provision  for  what  were 
called  the  East  Side  Road  and  the  West 
Side  Road.    This  chapter  re-enacted  the 
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provisions  of  the  act  of  1907  as  to  tbe  state's 
sliare  In  tbe  cost  of  construction  and  as  to 
changes  in  route.  These  proTlsions  are  also 
to  be  found  In  the  statutes  authorlzli^  otber 
trunk  lines.  Laws  1913,  cc.  15S,  162,  168. 
In  none  of  tttis  legislation  Is  there  any  ex- 
press provision  authorizing  the  change  of 
location  of  a  highway  once  designated  and 
Improved.  While  section  3  of  the  act  of 
1905  required  towns  to  set  apart  a  portion 
of  the  money  annually*  appropriated  for 
highways  for  their  permanent  improvement, 
under  the  advl(%  of  the  state  engineer,  it 
did  not  give  the  Oovernor  and  Council  any 
authority  over  the  work  unless  the  town 
sought  and  received  aid  from  the  state. 
Laws  1905,  c.  85,  Si  4-6.  The  trunk  line 
statutes  do  not  require  the  towns  to  engage 
in  the  proposed  improvement,  but  aim  to  in- 
duce them  to  do  so  by  the  provision  that 
towns  through  which  the  route  runs  shall 
not  be  entitled  to  state  aid  for  other  roads 
therein  until  the  Improvement  on  the  trunk 
line  Is  completed.  Laws  1907,  c.  139,  {  8; 
Laws  1905,  c.  35,  S  17  (added  by  Laws  1909, 
C.  155,  S  6  [4]). 

If  it  were  assumed  that  authority  could 
be  found  for  a  relocation  of  the  road,  no 
part  of  the  expense  could  be  imposed  upon 
Nashua  or  Merrimack  without  their  con- 
sent, unless  power  to  do  so  was  Intended  to 
be  ^ven  by  chapter  84,  Laws  1913.  Tills  act 
provides  that  the  roads  deslghated  under 
sections  15  and  16,  c.  85,  Laws  1905  (Laws 
1909,  c.  155,  i  5  [4]),  being  the  three  trunk 
lines  thereby  provided  for,  "shall  be  im- 
proved by  that  city,  town  or  place  within 
which  they  are  located,  at  the  expense  of 
such  dty,  town  or  place  and  to  the  satisfac- 
tion of  the  Governor  and  Council,"  with 
provision  for  the  payment  of  one-half  or 
more  of  the  expense  by  the  state,  the  mak- 
ing of  the  Improvement  by  the  Governor  and 
Council  if  the  towns  refused  to  act,  and  the 
collection  of  them  of  such  part  of  the  ex- 
pense as  the  GoTemor  and  Oonndl  find  equi- 
table. 

Upon  this  review  of  the  legislation  relating 
to  the  subject-matter  of  the  questions,  we  are 
constrained  to  answer  each  of  them  In  the 

negative. 

It  is  apparent  from  the  language  employed 
In  the  first  statute  that  it  was  understood 
that  the  state  and  the  towns  were  to  engagfc 
In  making  permanent  Improvements.  It  was 
not  understood  that  roads  were  to  be  built 
and  abandoned  and  rebuilt  elsewhere  be- 
cause of  a  change  In  opinion  as  to  the  prop- 
er location.  Provision  was  made  for  repair, 
but  not  for  relocation  and  rebuilding.  The 
selection  of  the  particular  route  which  the 
Legislature  defined  in  general  terms  is  wel] 


known  to  have  been  a  question  of  difficulty 
as  to  which  dlfTerent  tribunals  might  come 
to  very  different  conclusions.  It  is  not  prob- 
able the  Legislature  intended  to  provide  that, 
after  the  Governor  and  Council  had  desig- 
nated a  particular  route,  'the  same  tribunal 
composed  of  different  individuals  should  re- 
locate the  road  after  it  had  been  built 
We  have  not  ascertained  with  what  definite- 
ness  the  Merrimack  Valley  route  was  desig- 
nated by  the  Governor  and  Council  under 
the  act  of  1907.  If  sndi  designation  definite- 
ly  covered  the  strip  in  question,  the  adopdoD 
of  that  designation  in  terms  by  the  act  of 
1909  would  settle  the  question.  Tbe  authw- 
ity  to  change  the  route  from  existing  higb- 
ways  was  plainly  intended  to  authorize 
changes  before  the  Improvements  were  mide 
and  not  afterward. 

The  contingency  suggested  by  the  qnes* 
tions  does  not  appear  to  have  been  oontem- 
plated  by  the  Legislature,  and  no  provlsicm 
has  yet  been  made  to  meet  It  The  legisla- 
tion provides  for  Improvement  and  repair. 
As  has  already  been  suggested.  If  what  is 
contemplated  is  properly  repair  of  tbe  im- 
proved road  merely,  an  afiSrmatlve  answer 
could  be  given  to  the  questions  submitted. 
If  it  is  not  repair.  It  could  be  argued  that 
such  action  must  be  Improvement,  and  hence 
strictly  within  the  terms  of  chapter  84,  Laws 
1013,  which  requires  the  towns  througb 
which  the  trunk  lines  pass  to  Improve  the 
same  to  the  satisfaction  of  the  Governor 
and  Council.  But  taking  into  consideration 
the  circumstances  under  which  the  act  was 
passed,  it  is  clear  that  such  was  not  tlie 
legislative  intent  It  is  common  knowledge 
that  in  1913  the  three  trunk  lines  were 
largely  completed;  the  proposed  improve- 
ments had  generally  been  made  throughout 
the  designated  routes.  There  were  some 
gaps  where  towns  had  not  acted.  The  stat- 
ute was  not  Intended  to  act  upon  Nashua  ani 
Merrimack,  which  had  Unproved  the  road 
within  their  limits,  bat  to  affect  action 
where  none  had  been  taken.  The  town  of 
Merrimack  having  improved  this  highway  to 
the  satisfaction  of  the  Governor  and  Coun- 
cil, the  only  duty  resting  upon  the  town 
under  existing  legislation  is  to  maintain  tbe 
road  .so  improved. 

Understanding  that  immediate  action  was 
not  contemplated,  we  have  delayed  our  an- 
swer to  afford  the  town  of  Merrimack  an 
oportnnlty  to  submit  a  brief  upoa  the  qnea- 
tlona. 

FRANK  N.  PARSONS. 
BEUBEN  E.  WALEEB. 
JOHN  E.  YOUNG. 
BOBEBT  J.  PEASLEE. 
WILLL&M  A.  PLUMMEB. 
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WBATEB  T.  CONSUMERS'  BOX  BOARD  & 
PAPER  GO. 

(Sapremc  Coort  of  Penn^lTania.  July  1, 1014.) 

1.  Cobpobatiohb  (S  78*)— AoBBiaaNT  t6  Db- 
uvEB  Stock— DsuAND  toB  Delivebt— Ook- 
DiTiDN  Precedent  to  Suit. 

Demand  for  deliverr  of  the  Btock  was  a 
eondition  precedent  to  plaiotiS's  right  to  sue 
on  a  contract  by  which  the  defendant  corpora- 
tion agreed  to  dellTer  to  plaintiff  a  certain  num- 
ber of  shares  of  its  preferred  stock. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent.  Dig.  H  219-231.  420-424,  429-434 ;  Dec 
Dig.  S  7S.*J 

2.  Appkal  and  Ebbob  (I  179*)~SCOPE  OF  Re- 
VXBW — KVIDEHOB— REOOBD  OT  FORUEB  SdIT. 

Where  the  record  of  a  prior  suit  between 
the  same  parties,  though  referred  to  on  the  trial, 
Is  not  offered  in  evidence,  It  cannot  be  consid- 
ered on  appeal. 

IBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1137-1140;  Dec  Dig.  8 
179.*] 

Appeal  from  Coart  of  Common  Pleas,  Lan- 
caster County. 

Assompalt  on  a  contract  by  El.  E.  Weaver 
against  the  Consomers'  Box  Board  &  Paper 
Company.  From  Judgment  n.  o.  v.  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

Argued  before  BROWN,  POTTER,  &LKIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

John  A.  Nauman  and  John  E.  Blalone,  bott 
of  LAncaster,  for  appellant  W.  U.  Uensel 
and  W.  C  Rehm,  both  of  Lancaster,  and  G. 
R.  Heiaey,  of  Harrisburg,  for  appellee. 

STEWART,  J.  [t]  In  consideration  of  cer- 
tain things  to  be  performed  by  the  plaintiff, 
the  defendant  company  agreed  to  deliver  to 
him  fiO  shares  of  Its  preferred  stock  of  the 
par  value  of  flOO  per  share.  Plaintiff, 
clafmlng  the  full  performance  of  the  contract 
on  his  part,  brought  the  present  action  to  re- 
cover damages  for  the  defendant's  breach 
In  failing  to  deliver  the  stock.  The  trial  re- 
sulted in  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $2,000.  A  motion  for  new 
trial  and  judgment  non  obstante  followed, 
and  upon  fuller  consideration  the  learned 
trial  judge  entered  judgment  for  the  defend- 
ant non  obstante,  on  the  ground  that  the  evi- 
dence failed  to  show  any  demand  for  de- 
livery of  the  stock  before  the  bringing  of  the 
action.  No  Question  Is  made  as  to  the  correct- 
ness of  the  legal  principle  here  applied.  As- 
suming the  fact  that  no  demand  had  been 
made.  It  is  conceded  that  the  case  is  governed 
by  that  of  PhUUps  v.  Allegheny  Car  & 
Transp.  Company,  82  Pa.  368,  on  which  the 
learned  trial  Judge  rested  his  conclusion. 

[2]  The  only  contention  here  made  is  that 
the  evidence  was  sufficient  to  establish  a  de- 
mand for  the  stock  before  the  bringing  of  the 
action.  The  plaintiff,  when  on  the  stand 
and  under  cross-examination,  was  asked  with 
respect  to  his  testimony  In  a  previous  case 
between  himself  and  the  appellee.    With  a 


view  to  contradict  the.  witness,  conasel  offered 
in  evidence  so  much  of  hla  tesUmony  in  tlie 
former  case  as  was  referred  to  In  the  cross- 
examinatlon.  So  much  was  admitted,  and 
nothing  beyond.  What  that  case  was,  and 
what  it  involTed,  cannot  be  discovered  from 
this  testimony.  It  may  have  been  for  the 
same  cause  of  action,  and  may  have  been 
the  eaulvalent  of  a  demand  for  the  stock 
claimed  by  plaintiff;  but  the  record  of  the 
suit  was  not  offered,  and  there  is  nothing  in 
the  record  before  us  tliat  associates  the  pres- 
ent with  the  earlier  action.  Again,  it  may 
be  tliat  In  parts  at  the  testimony  of  the  plain- 
tiff in  the  former  suit  a  previons  d»iand  is 
shown;  but  appellant  meets  with  the  same 
difficulty  h&ee,  for  nothing  of  t^e  testimony 
was  offered,  except  that  which  related  to  tiie 
subject  of  the  croas-ezaniination,  and  a  doee 
inspection  of  that  reveals  nothing  as  to  a 
demand.  Appellant's  whole  reliance  Is  upon 
the  record  of  the  earlier  suit,  which  fOr  some 
reason  was  not  offered  in  evidence,  and 
which  may  not  now  be  considered. 

The  assignments  of  error  are  overruled, 
and  tlie  judgment  is  affirmed. 


SESTT  T.  WESTERN  UABTLAND  RT.  CO. 

(Supreme  Coort  of  Pennsylvania.   July  1. 
19140 

L  NBOUGENOX  (I  9S*)— IffJUBT  TO  WiFB— DE- 
FENSE —  NEOUOBNCB  OF  Husband  —  Rail- 

B0AD8. 

Where  a  woman  riding  in  an  automobile 
operated  by  her  husband  was  injured  from  a  col- 
lision with  a  train,  the  negligence  of  the  hus- 
band in  not  stoppiag  before  attempting  ta  cross 
the  track  could  not  be  imputed  to  her. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  8S  147-150 ;  Dec.  Dig.  {  93.*] 

2.  Railboaos  (8  324*)— Cbossino  Accidbktb— 

CONTEIBUTOBT  NEQLiaENCE— HuSBAND  AND 

Wife. 

Where  a  woman  injured  from  a  collision 
between  a  train  and  an  automobile  operated  by 
her  husband  has  voluntarily  gone  into  a  danger 
which  she  could  have  avoided  or  has  Joined  her 
husband  in  testing  a  danger  of  which  she  knew, 
her  contributoi7  negligmice  will  prevent  her 
recovery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  1020-1025;  Dec.  Dig.  {  324.*] 

3.  Railboads  (5  350*)— Cbossinq  AcciDErrr— 

CONTBIBITTOBT  NeGLIOEHCE— QUESTION  FOB 
JUBT. 

In  an  action  for  injuries  from  a  collision 
between  a  train  and  an  automobile  operated  by 
plaintiff's  husband,  the  question  whether  plain- 
tiff exercised  a  proper  care  for  her  safety  in  the 
few  seconds  after  discovering  that  her  husband 
was  going  to  drive  tiie  car  on  the  crossing  was 
for  Uie  Jury. 

[Ed,  Note. — For  otlier  cases,  see  Railroads, 
Cent.  Dig.  H  1152-1192;  Dec  Dig.  i  350.*] 

Appeal  from  Court  of  Common  Pleas,  Tork 

County. 

Trespass  by  LUUan  A.  Senft  against  the 
Western  Maryland  Railway  Company,  for 
personal  Injuries.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 


•For  othw  cMw  sm  um«  topic  and  wcUon  NUMBSR  In  Dec.  Dig,  A  Am.  Dig.  Ker-Mo.  SerlM  &  Rap'r  lodezw 
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Argned  before  FELL,  a  J.,  and  BROWN, 
FOTTEH,  STEWABT,  and  MOSGHZIS- 
KEB,  JJ. 

Henry  O.  NUes,  George  8.  S<^idt,  and 
Michael  S.  Niles,  all  of  York,  tor  appellant 
J.  S.  Black  and  V.  K.  Keesey,  both  ot  Tork, 
tor  appellee. 

PER  CURIAM.  A  motor  car  In  which 
the  plaintiff  waa  riding  with  her  husband 
was  8tru(^  by  an  engine  at  a  grade  crossing, 
and  she  was  injured.  The  car  was  operated 
by  her  husband,  and  when  It  was  40  feet 
from  the  railroad  track  she  told  him  to  look 
out  for  a  train.  He  threw  out  the  clutch, 
and  while  his  car  was  drifting  on  an  up- 
grade, he  rose  from  his  seat  to  obtain  a  bet- 
ter view,  looked  at  his  watch  to  learn  wheth- 
er a  train  was  due,  remarked  to  her  that 
the  train  had  passed,  resumed  his  seat,  and 
when  within  20  feet  of  the  track  he  threw 
the  clutch  in  and  bis  car  ran  In  front  of  the 
engine.  The  plaintiff  had  continued  to  look 
and  listen  for  a  train  from  the  time  she  cau- 
tioned her  husband,  and  first  saw  It  when 
within  10  feet  of  the  track.  She  testified 
that  when  the  clutch  was  thrown  out  she  ex- 
pected he  would  stop  his  car. 

[1-3]  The  negligence  of  the  plaintiffs  hus- 
band in  not  stopping  before  attempting  to 
cross  the  track  could  not  be  Imputed  to  her. 
but  she  was  not  relieved  from  the  duty  of 
care.  If  she  Toluntarlly  went  Into  a  danger 
that  she  could  have  avoided,  or  Joined  her 
husband  in  testing  a  danger  of  which  she 
knew,  her  contributory  negligence  would  pre- 
vent her  recovery.  Wachsmlth  v.  Railroad, 
233  Pa.  466,  82  Atl.  755,  Ann.  Cas.  1913B,  679. 
She  was  not  rash  or  heedless,  but  waa  vigi- 
lant in  looldng  for  danger  and  in  observing 
what  her  husband  did,  and  she  had  reason 
to  believe  he  would  stop  his  car.  Whether, 
in  the  few  seconds  after  she  saw  he  was 
going  on  the  crossing,  more  could  have  been 
required  of  her  was  not  a  ijuestlon  that  could 
have  been  withdrawn  from  the  Jury. 

The  Judgment  is  affirmed. 


BENOIBB  V.  KUNZLEB. 

(Supreme  CSonrt  of  Pennsylvania.   July  1, 
1914.) 

Wills  (i  597*)— GoNSTBrcnoN  Attn  Effkct— 

SUFFICIENCT  TO  PASS  FTE. 

Under  Act  April  8.  1833  (P.  L.  250)  8  9, 
providiiig  that  all  devises  of  realty  shall  pass 
the  whole  estate  though  tbere  be  no  words  of 
Inheritance  or  perpetuity,  unless  It  appear  from 
the  will  that  testator  intended  to  devise  a  less 
estate,  a  bequest  to  his  wife  of  "my  whole  es- 
tate absolute,  at  her  death  to  do  as  she  knows 
what  I  would  want  her  to  do,  *  •  •  every- 
thing is  to  go  on  the  same  as  when  A.  lived  un- 
less the  executors  see  otherwise,**  was  sufficleut 
to  pass  the  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  M  1319-1826;  Dec.  Di^.  |  597.*] 


Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Case  stated  to  determine  title  to  land,  by 
Rebecca  D,  Hengler  against  Christian  Ennx- 
ler.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Argued  before  FELL,  a  J.,  and  BBOWN, 
POTTER,  STEWART,  and  M08CHZIS- 
EEB,  JJ. 

W.  H.  Keller  and  J.  B.  Einzer,  both  of  Lan- 
caster, for  appelant  T.  Rob«iB  Appel  and 
Charles  O.  Baker,  both  of  Lancaster,  for  ap- 
pellee. 

•FEB  GUBIAM.  TUa  appeal  la  from  a 
Judgment  entmd  for  Oie  plalntUT  in  a  case 
stated  to  determine  whether  she  bad  a  fee 
simple  title  to  land  she  had  agreed  to  aeU 
to  the  defendant  Her  title  was  derived  un- 
der the  following  danse  of  the  will  of  her 
husband,  Albert  8.  Rengier: 

"I  bequeath  to  my  wife,  Rebecca  D.  Rengier, 
my  whole  estate  absolote,  at  her  death  to  do 
as  she  knows  what  I  would  want  her  to  do  with 
my  estate,  I  want  my  wife,  Rebecca  D.  Ren- 
gier, to  be  one  of  my  executors,  and  my  broth- 
er, John  Stimra  Bengier,  to  be  the  other  one. 
Everything  Is  to  go  on  the  same  as  when  Albert 
Render,  lived  unless  the  executors  see  otber> 
wise." 

It  la  provided  by  section  9  of  the  Act  oC 
April  8,  1833  (P.  L.  250),  that: 

"All  devises  of  real  estate  shall  pass  the  whole 
estate  of  the  testator  in  the  premises  devised, 
although  there  be  no  words  of  inheritance 
or  of  perpetuity,  unless  It  appear  by  a  devise 
over  or  by  words  of  limitation  or  otherwise,  in 
the  will,  that  the  testator  intended  to  devise  a 
less  estate." 

Under  this  section  the  devise  was  sufficient 
to  pass  the  fee.  Tbere  waa  no  devise  over 
or  words  of  limitation  that  show  an  intent 
to  devise  a  less  estate.  The  desire  of  the 
testator  that  his  wishes,  .expressed  to  his 
wife  only,  should  be  respected  by  her  in  her 
disposition  ot  the  estate,  la  without  l^;al  ef- 
fect 

•The  Judgment  is  affirmed. 


LEACH  V.  TEUTONIA  INS.  CO.   (No.  4802.) 
(Supreme  Court  of  Rhode  Island.     I>ec.  14, 
1914.    Rehearing  Denied  Dec.  18,  1014.) 

Appeal  and  Ebbob  (|  357*)— Bill  of  Excep- 
tions—Lkavi  TO  FiLS— "Accident,  Mis* 

TAKE,  OB  UnFOBESEEN  CaUSE." 

The  failure  of  a  stenographer  to  file  ft 
transcript  of  testimony,  or  failure  to  ask  for  an 
extension  of  time  from  the  judge,  as  directed  by 
the  attorney,  neither  of  which  acts  was  the 
statutory  duty  of  the  stenographer,  whereby  tbe 
right  to  prosecute  a  bill  of  exceptions  was  lost, 
is  not  an  "accident,  miKtake  or  onforeseea 
cause,"  within  Gen,  Laws  1909,  c.  297,  1  3.  au- 
thorizing relief  by  the  Supreme  Comt  m  such 
case. 

[KA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1928-1^1 ;  Dec  Dig.  1 

.^57.*} 

Action  by  Theresa  Leach  against  the  Teu- 
tonia  Insurance  Company.    Petition  In  the 
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Sivreme  Court  for  leave  to  flle  a  bUl  of  ex- 
ceptloiis.  Petition  denied  and  dismissed. 

Boss  &  Bamefleld  and  Ix>alB  W.  Dunn,  ell 
of  Providence,  for  plalnttfl.  Cyrus  M.  Yau 
Slyck,  of  ProTldenoe,  for  defendant 

PER  CURIAM.  The  defendant  comes  be- 
fore this  court  asking  for  leave  to  file  and 
prosecute  in  the  superior  court  a  bill  of 
exceptions  under  the  provisions  of  section  3 
of  chapter  297  of  the  General  Laws  of  1909, 
upon  the  ground  that  tt  has  failed  to  flle  the 
same  through  accident,  mlstatre,  and  un- 
foreseen cause. 

The  petition,  as  stated  by  counsel,  sets 
forth  all  the  facts  upon  which  it  bases  its 
prayer  for  relief.  After  setting  forth  in  de- 
tail the  travel  of  the  case  from  its  inception 
to  the  rendition  of  a  verdict  for  the  plaintiff, 
the  petition  further  sets  forth  that  counsel 
for  the  petitioner,  defendant  In  the  original 
action,  filed  In  the  office  of  the  superior  court 
a  notice  of  Its  Intention  to  prosecute  Its  bill 
of  exceptions;  ordered  a  transcript  of  the 
testimony;  deposited  with  the  clerk  the  es- 
timated cost  thereof,  and  procured  an  order 
from  a  justice  of  said  superior  court,  direct- 
ing the  stenographer  to  flle  a  transcript  of 
the  testimony  on  or  before  July  8,  1914,  and 
extending  the  time  for  filing  a  bill  of  ex- 
ceptions to  July  18,  1914.  That  on  July  9, 
1914,  counsel  for  the  petitioner  went  to  the 
office  of  the  clerk  of  the  superior  court  for 
the  purpose  of  taking  out  the  transcript,  and 
there  learned  that  no  transcript  had  been 
filed.  Counsel  for  the  petitioner  at  once  com- 
municated by  messenger  with  the  stenogra- 
pher, calling  her  attention  to  the  fact  that 
she  had  failed  to  comply  with  the  order  of 
the  court,  and  received  a  reply  from  her  that 
she  bad  been  too  busy  to  write  out  the  tran- 
script, and  that  she  would  see  a  Justice  of 
the  superior  court  and  obtain  an  extension 
of  time  for  the  filing  of  the  petitioner's  bill 
of  exceptions.  On  July  20,  1914,  counsel  for 
the  petitioner  again  visited  the  clerk's  of- 
fice and  ascertained  that  no  transcript  bad 
been  filed  and  that  no  extension  of  the  time 
for  filing  petitioner's  bill  of  exceptions  had 
been  granted.  The  counsel  for  the  petitioner 
addres.sed  another  letter  to  the  stenographer 
on  July  21,  1914,  reqoAtlng  information  as 
to  whether  an  extension  of  time  had  been 
granted  orally  and.  If  it  had,  the  name  of 
the  Judge  granting  It,  the  date  of  the  applica- 
tion, and  the  period  of  extension,  etc..  to 
which  communication  he  received  a  reply 
from  the  stenographer  that  she  had  toTgot- 
ten  all  about  the  extension,  and  that  she  was 
without  excuse  for  her  neglect.  Later,  on 
July  81,  1914,  the  stenographer  delivered  to 
the  counsel  for  the  petitioner  the  transcript 
of  testimony.  The  petitioner  now  claims  that 
Its  fiillure  to  file  its  bill  of  exceptions  was 
entirely  dne  to  the  failure  of  the  stenogra- 
pher to  prepare  and  file  the  transcript  of 
testimony  on  or  before  July  8,  1914,  as  or^ 


dered  by  the  court,  and  by  her  failure  to  pro- 
cure an  extension  of  time  within  which  a 
bill  of  exceptions  might  be  filed,  and  that  the 
failure  of  the  stenographer  In  these  respects 
and  the  reliance  of  the  counsel  for  the  peti- 
tioner upon  the  stenographer  to  ke^  her 
pnHuises  in  that  regard  constitutes  accident, 
mistake,  and  unforeseen  cause  which  should 
mtitle  the  petitioner  to  the  relitfC  asked  tar. 

The  examination  of  this  petithm  does  not 
disclose  any  question  which  has  not  idrcady 
been  passed  upon  by  this  court.  Counsel  for 
the  petitioner  was  apprised  on  the  8th  of 
July,  1914,  through  his  inquiry  at  the  clerk's 
office,  that  the  transcript  of  testimony  had 
not  been  filed.  He  could  then  have  applied 
for  a  further  extenslcai  of  time  for  filing  his 
exceptions,  or  he  m^ht  have  done  so  at  any 
other  time  up  to  the  18tb  of  Jnly,  the  time 
originally  fixed  for  the  filing  of  the  same. 
If  he  saw  fit  to  intrust  the  matter  of  the  ex- 
tension of  time  to  the  stenographer,  he  must 
do  it  at  his  peril.  The  stenographer  would 
be  simply  acting  for  him,  and  her  neglect 
woiild  be  his  neglect  In  the  case  of  Horton 
V.  Amoral,  32  R.  I.  10,  at  page  15,  78  Ati.  266, 
it  was  held  that  the  statute  did  not  require 
a  stenographer  to  file  the  transcript  of  tes- 
timony, and  In  Jackvony  v.  Colaluca,  29  B. 
I.  441,  72  Atl.  289,  that  it  was  the  duty  of 
the  attorney  t?  look  out  for  the  extension  of 
time,  and  It  has  further  been  held  by  this 
court  that  neglect  of  counsel  to  take  the  nec- 
essary steps  In  a  cause  does  not  entitle  a 
party  to  relief  under  the  statute  referred  to. 
Bolster  V.  Bolster,  Adm'r,  35  B.  L  367,  87 
Atl.  23.  See,  also,  Haggelnnd  v.-  Oakdale 
Mfg.  Co.,  26  R,  I.  520,  60  Atl.  106,  McKeough 
V.  Giflord,  30  R.  I.  192,  73  Atl.  1085,  and  Al- 
len &  Reed,  Inc.,  v.  Russell,  33  R.  I.  422,  82 
Ati.  129. 

The  petition  is  denied  and  dismissed. 

On  Motion  for  Rehearing. 

Since  the  filing  of  the  rescript  In  the  above- 
entitled  case  denying  and  rtianrifaipg  the  peti- 
tion of  the  defendant  for  leave  to  file  and 
prosecute  In  the  superior  court  a  bill  of 
exceptions  on  the  ground  ttiat  it  had  failed  to 
do  so  through  accident,  mistake,  and  unfore- 
seen cause,  the  defendant  has  filed  a  motion 
for  rehearing  upon  the  followins  grounds: 

"(1)  That  the  court  appears  to  have  miscon- 
ceived the  defendant's  position. 

"(2)  It  Is  not  claimed  by  the  defendant  that 
the  Btenograpber  was  required  by  her  position 
to  procure  an  extension  of  time  for  filing  excep- 
tions. 

"(3)  The  authorities  cited  in  the  rescript  do 
not  require  the  court  to  reach  the  conchndon 
announced  in  the  rescript 

"(4)  The  facts  in  the  case  at  bar  are  so  far 
different  from  the  facts  reported  in  the  cases 
cited  in  the  rescript  that  this  case  should  be  dis- 
tinguished from  those  cases. 

"(5)  The  ground  of  the  petition  Is  not  that  the 
mistnke  was  the  result  or  a  failure  on  the  cart 
of  the  Htenojxapher  to  perform  any  portion  of 
ber  official  duty,  bat  the  petition  Is  founded 
upon  the  mistake  of  defendant's  counwl  In  rely- 
ing upon  the  promise  of  the  stenographer  to  pet^ 
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form  a  certain  act,  and  made  by  the  atencw- 
rapher  to  avoid  blame  for  Doncompllance  with 
HQ  order  of  the  superior  court. 

**(6>  That  the  conclusion  anQoUoced  In  the  re- 
Bcript  is  virtually  a  judicial  repeal  of  Kcdon  3 
of  chapter  297  of  the  General  Laws." 

We  do  not  see  any  question  raised  by  the 
motion  tor  rehearing  which  has  not  already 
been  carefully  considered  by  the  court  As 
before  stated,  this  court  has  held  that  there 
is  DO  statute  requiring  a  stenographer  to  file 
the  transcript  of  testimony,  tluit  It  was  the 
duty  of  the  attorney  to  look  out  for  the  ex- 
tensloD  of  the  time  within  wlilch  to  file  his 
bill  of  ezceptlfHUi  when  such  erteoslon  be- 
came necessary*  and  that  tlie  aeslect  of 
counsel  to  take  the  necessary  steps  In  a 
cause  does  not  entitle  a  part?  to  rellsf.  The 
court  perfectly  understands  the  position  of 
the  petitioner.  Its  difficulty  Is  that,  finding 
that  the  stenographer  had  fkUed  to  file  the 
transcript,  its  counsel  relted  upon  her  to 
obtain  from  tlie  court  an  extension  of  time 
within  which  the  bill  of  exceptions  might  be 
filed,  the  ^ect  of  such  extension  being  to 
give  the  stenographer  more  time  to  prepare 
and  file  the  transcript  which,  through  her 
f>wn  carelessness  or  heedlessness,  she  had 
faUed  to  da 

There  b^ng  no  statutory  duty  on  the  part 
at  the  stenographer  to  file  the  transcript  in 
court  or  to  obtain  an  extension  of  time  for 
the  filing  of  the  bill  of  excepUlniB,  the  whole 
matter  comes  down  to  simply  this:  That  the 
counsel  for  the  defendant  intrusted  the  per- 
formance of  a  duty,  which  devolved  upon 
him,  to  the  stenographer,  who  foivot  or  neg- 
lected to  perform  it,  and  therefore  her  neg- 
ligence was  the  negligence  of  the  counsel 
for  and  whom  she  bad  been  requested  to 
act  This  court  has  already  detdded  that 
under  such  coudittons  the  defendant  la  not 
entitled  to  reUef. 

The  motltm  fbr  rehearing  Is  denied  and 
dlamlssed. 


HICKS  T.  LEB,  City  Treasurer.    (No.  4779.) 

(Supreme  Court  of  Rhode  Island.   Dec.  10, 
1914.) 

Appeal  aitd  Ebbob  ({  78*)— Dbcisionb  Af- 

PKALABU— FlNALITT  OP  DeTEBUI  NATION. 
In  an  action  for  injuries  caused  by  an  ob- 
■tructioD  in  a  public  hlKbway  witbin  a  city,  de- 
fendant filed  a  special  plea  that  the  city  was  un- 
der no  duty  to  repair  the  highway  at  the  point 
where  the  accident  occurred,  because  that  part 
of  the  highway  had  been  adopted  at  a  part  of 
the  state  highway  syatein  under  an  act  of  the 
legislature.  PlaintifTs  demurrer  thereto,  on 
the  sole  ground  that  it  did  not  appear  that  tfae 
highway  at  the  point  where  the  accident  occur- 
red had  been  so  constructed  and  improved  by 
the  board  of  public  roads  as  to  take  away  from 
the  city  the  duty  of  keeping  it  in  repair,  was 
overruled.  Held,  that  the  demurrer  did  not 
raise  the  quoation  whether  the  taking  over  of 
the  highway  by  the  state  board  of  public  roads 
exonerated  the  municipality  from  liability,  but 
only  the  question  wbether  defendant  by  proper 
allegation  bad  brought  himself  witbin  the  terms 
of  the  statute,  and  hence  the  overruling  of  the 


demurrer  was  not  snch  a  final  dedsicm  as  could 
be  reviewed  by  a  bill  of  exceptions,  in  view  of 
Gen.  Laws  1909.  c.  298.  |  24,  providing  that  ex- 
ceptions to  decudons  or  rulings  prior  to  trial 
shall  be  open  to  revision  after  verdict  or  final 
decision  on  the  merits,  so  far  as  it  appears  that 
the  verdict  or  final  dedsion  was  erroneously  af- 
fected thereby. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  426,  434,  464-477,  480, 
481;  Dec.  Dig.  f  78.*] 

Action  by  Annie  B.  Hlcte  against  William 
M.  Lee,  City  Treasurer.  A  demurrer  to  a 
special  plea  was  overruled,  and  plaintiff 
brings  exceptions.  On  motion  to  dismiss  the 
bill  of  exceptions.  Uotlw  granted,  and  case 
remitted. 

Watonoan  &  Gremlaw,  of  Providence,  tot 
plahitlfl.  Frank  H.  Wildes,  City  ISoL,  of 
Providence  for  defendant 

PARKHURST,  J.  On  defendant's  moUon 
to  dismiss  plaintiff's  bill  of  exceptions.  This 
Is  an  action  of  the  case,  brought  by  the  plain- 
tiff to  recover  for  injuries  alleged  to  have 
been  suffered  by  her  by  reason  of  a  certain 
obstruction  In  a  public  highway  in  tlie  dty 
of  Cranston.  The  defendant  pleads  the  gen- 
eral issue,  and  also  specially  in  bar,  in  ef- 
fect, that  the  city  of  Cranston  was  under  no 
duty  to  repair,  etc.,  the  highway  at  the  point 
where  the  accident  is  alleged  to  have  oc- 
curred, because,  prior  to  the  time  of  the  ac- 
ddeut,  tbat  part  of  the  highway  was  adopted 
as  a  part  of  the  state  highway  system  under 
act  of  the  Legislature.  The  specific  chapter 
of  the  taws  of  Rhode  Island  referred  to  in 
the  plea  is  not  given,  nor  Is  tbere  any  para- 
phrase of  the  language  of  the  statute;  but 
it  Is  conceded  in  argument  that  the  statute 
referred  to  is  Gen.  Laws  B.  I.  1909,  c.  84. 
with  particular  reference  to  the  latter  part 
of  section  6  ot  that  chapter  (page  324).  The 
portion  of  tbat  section  apedally  referred  to 
is  as  follows: 

"And  every  public  road,  any  part  of  which 
1b  constructed  or  improved  as  aforesaid,  or 
after  the  plans  and  specifications  aforesaid  have 
been  filed  and  contract  for  the  construciioo  or 
improvement  of  such  road  or  part  thereof  has 
been  made  as  aforesaid,  shall  be  known  as  a 
state  road  and  be  kept  in  good  repair  from  tiie 
time  of  said  construction  aud  Improvement  at 
tfae  expense  of  the  state  under  the  supervision 
of  said  state  board.  Every  such  town  or  city 
shall  at  its  own  expense  keep  such  state  road 
within  ite  limits,  respectively,  sofficiently  clear 
of  snow  and  Ice  so  the  same  shall  be  reasonably 
safe  for  travel  as  now  required  by  law,  and 
shall  at  once  notify  in  writing  the  stete  board  of 
public  roads  or  its  employte  of  any  defect  or 
want  of  repair  of  such  roads." 

The  plaintiff  Joined  Issue  on  the  plea  of 
the  general  Issue,  and  filed  a  demurrer  to 
the  special  plea,  on  the  single  ground  that: 

"It  does  not  appear  in  and  by  said  pica  tiiat 
the  said  Pontiac  avenue,  at  the  point  where  the 
accident  occurred,  has  been  constructed  and 
improved  by  the  said  board  of  public  roads,  so 
as  to  take  away  from  said  city  of  Cranaton  the 
duty  of  keeping  said  highway  at  said  point  in 
repair." 
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TbiB  demurrer  was  overruled  upon  bearing 
in  the  superior  court,  aud  tbe  plaintiff  took 
exception  and  prosecuted  a  bill  of  exceptions 
based  thereon  to  this  court.  The  defendant 
moves  to  dismiss  the  bill  of  exceptions  as 
premature  under  6eu.  Laws  R.  I.  1909,  c 
298,  {  24,  which  reads  as  follows: 

"Exceptipns  to  decisions  ruling  prior  to 
trial  shall  be  open  to  revision  after  verdict  or 
final  decision  on  the  merits,  but  so  far  only  as  it 
appears  to  tbe  Supreme  Court  that  the  verdict 
or  final  decision  was  erroneously  affected 
thereby." 

The  plaintiff's  cotmsel,  while  admittlns 
that  the  overruling  of  tbe  demurrer  was 
"prior  to  trial"  on  the  merits,  claims  that  It 
Is  In  effect,  if  allowed  to  stand,  a  final  deci- 
sion of  this  case  for  the  defendant,  because 
it  determines  that  the  defendant's  plea  set- 
ting up  the  statute  in  bar  is  a  good  plea. 
The  plaintifTs  counsel  appears  to  think  that, 
by  his  demurrer  to  the  plea,  he  has  raised 
the  question  whether  or  not  tbe  taking  over 
of  a  part  of  a  highway  by  the  state  board  of 
public  roads  and  making  it  a  part  of  the 
state  highway  system,  under  chapter  81 
above  referred  to,  thereby  exonerates  the 
municipality,  within  which  the  road  lies 
and  which  formerly  was  responsible  for  its 
repair  and  maintenance  and  for  Injuries 
arising  from  Its  neglect  of  duty  in  this  re- 
spect, from  all  further  reaponsiblllty  for 
such  repair  and  maintenance  and  for  such  In- 
juries. 

But  the  demurrer  does  not  raise  this  ques- 
tion. Its  only  ground  is,  In  effect,  that  the 
defendant  has  not  by  proper  allegation 
brought  himself  within  the  terms  of  the 
statute ;  and  the  superior  court,  in  effect,  by 
overruling  the  demurrer,  says  that  the  de> 
fendant  has  sufficiently  pleaded  the  statute 
to  bring  himself  within  Its  terms,  or,  in  other 
words,  that  the  general  broad  reference  to 
the  statute  In  the  plea,  coupled  with  the  al- 
legation that  "the  part  on  which  the  alleged 
accident  occurred  was  adopted  as  a  part  of 
the  state  highway  system,  thereby  relieving 
the  said  city  of  Cranston  from  liability  for 
the  condition  of  said  highway,"  Is  a  sufficient 
pleading  of  tbe  statute,  without  reciting  in 
detail  tbe  steps  taken  by  the  state  board  In 
taking  over  the  highway.  If  the  plaintiff, 
in  her  demurrer,  had  taken  the  ground  that 
the  talcing  over  of  a  portion  of  the  highway 
under  the  statute  by  the  state  board  did  not 
as  a  matter  of  law  relieve  the  city  of  liabil- 
ity under  tbe  general  laws  regarding  main- 
tenance and  repair  of  highways,  the  ques- 
tion would  then  have  been  raised,  as  plain- 
tiff's counsel  appears  to  contend,  as  set  forth 
above. 

As  the  pleadings  stand,  no  such  question 
was  raised,  and  the  decision  of  the  superior 
court  in  overruling  the  demurrer  is  simply  to 
the  effect  that  the  plea  Is  in  proper  form,  so 
that  the  defendant  can  claim  exemption  un- 
der the  statute.  The  case  is  at  issue,  as  to 
all  material  facts  set  forth  in  the  declara- 


tion, under  the  plea  of  the  general  issue; 
the  special  plea  tenders  an  Issue  of  fact  on  tbe 
question  whether  or  not  tbe  portion  of  the 
highway  where  the  accident  is  alleged  to 
have  occurred  has  been  taken  over  by  the 
state  board  and  has  thereby  become  a  part 
of  the  state  highway  system,  to  which  the 
plaintiff  has  not  yet  replied ;  the  question 
as  to  the  sufficiency  of  tbe  special  plea  as 
a  matter  of  law  as  raised  by  the  demurrer, 
relates  only  to  the  form  of  the  plea,  and  does 
not  determine  the  merits  of  the  case;  and 
the  question  as  to  the  exemption  of  the  de- 
fendant by  reason  of  the  statute  as  claimed 
by  the  special  plea  is  not  raised  by  the  de- 
murrer. The  decision,  to  which  exception 
is  taken,  is  therefore  merely  incidental,  and 
relates  only  to  the  sufficiency  of  the  special 
plea  in  form,  and  does  not  go  to  tbe  merits 
of  the  case.  The  bill  of  exceptions  Is  there- 
fore brought  prematurely. 

The  motion  to  dismiss  the  bill  of  exceptions 
is  granted,  and  tbe  case  is  remitted  to  the 
superior  court  for  farther  proceedings. 


NIXON  T.  BBOWN.   (No.  295.) 

(Supreme  Oonrt  of  Rhode  Island.    Dec.  16, 
1914.) 

1.  Fbaito  (I  BO*)— BuBDEw  OP  Proof. 

A  party  alleging  fraud  must  prove  it. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  SS  46,  47 ;  Dec  Dig.  f  60.*] 

2.  WOBK  AND  liABOB  (8  28*)— E VI DBItCB— SUF- 
FICIENCY. 

Where  complainant  gave  up  het  occopation 
as  a  trained  nurse  to  take  care  of  her  mother, 
who  had  suffered  a  stroke  of  paralysis  and  was 
unable  to  care  for  herself,  after  a  conversation 
with  her  brother  in  which  he  expressed  his  de- 
sire that  she  should  do  so,  and  thereafter  for 
16  months  and  until  her  mother's  death  she  con- 
tinued to  care  for  her,  [Kisitive  proof  showing 
a  promise  by  the  brother  to  compensate  her  for 
such  services  was  not  absolutely  necessary  to 
support  a  recovery  by  her  for  the  services  ren- 
dered. 

[Ed.  Note.— For  other  cases,  see  Work  and 
I^bor,  Cent  Dig.  H  17,  65;  Dec.  Dig.  |  28.*] 

Appeals  from  Superior  Court,  Providence 
and  Bristol  Counties;  Wlllard  B.  Tanner, 
Presiding  Justice. 

Action  by  Lillian  r.  Nixon  against  Walter. 
S.  Brown.  From  the  decree,  both  parties 
appeaL  Affirmed  and  remanded. 

William  J.  Brown,  of  Providence,  for  com- 
plainant James  B.  Uttlefleld,  of  Providence, 
for  respondent 

PER  CURIAH.  In  this  case  both  the  com- 
plainant and  respondent  have  appealed  from 
a  decree  of  the  superior  court  They  are 
brother  and  sister  and  sole  heirs  at  law  of 
their  mother.  Their  mother,  Mary  TJ.  Brown, 
deceased  Intestate  on  the  16th  day  of  April, 
1909,  leaving  two  estates  in  the  city  of  Provi- 
dence, designated  as  116  and  113  Transit 
street  Some  16  months  prior  to  her  dec-ease 
the  mother  suffered  a  stroke  of  paralysis, 


*For  oUier  eases  see  asnie  topic  and  shUiw  NVHBBR  ia  Dec.  Dig.  ft  Am.  Dig.  Key-No.  a«rlM  ft  B^'t  lodezM 
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and  from  that  time  on  was  the  subject  of  [ 
constant  care,  freQuently  requiring  atten- 
tious  demanding  phjraical  strength,  and  as 
frequently  the  performance  of  duties  that 
were  disagreeable  and  repulsive  in  charac- 
ter. When  the  mother  became  too  ill,  aa  a 
result  of  the  paralysis,  to  care  for  herself, 
the  complainant  gave  up  her  business  as  a 
trained  nurse  and  took  care  of  her  mother 
until  the  tatter's  death,  at  the  same  time  do- 
ing alt  the  housework.  Including  the  laundry 
work;  the  latter  being  greatly  Increased  by 
frequent  and  necessary  changes  of  bedding. 
In  the  performance  of  these  duties  the  com- 
plainant was  assisted  by  her  daughter.  The 
complainant  claims  that,  prior  to  assuming 
the  care  of  her  mother,  some  conversation 
occurred  between  herself  and  her  brother, 
the  respondent,  in  which  he  expressed  a  de- 
sire that  she  should  care  for  their  mother,  at 
the  same  time  assuring  her  that  she  should 
lose  nothing  by  so  doing.  The  last  part  of 
this  statement  the  respondent  denies,  saying 
that  he  never  held  out  to  the  complainant 
any  Inducement  by  way  of  compensation,  or 
suggested  any  material  advantage  which 
might  accrue  to  or  actuate  her  in  assuming 
the  burden  of  her  mother's  care.  However, 
If  we  admit  that  there  was  no  compensation 
proffered  or  suggested,  it  cannot  reaswably 
be  presumed  that  the  complainant  gave  up 
her  business  and  performed  the  arduous  and 
exacting  duties  required  of  her,  for  a  period 
of  16  months,  waiving  all  consideration  there- 
of In  the  subsequent  adjustment  of  accounts 
between  her  brother  and  herself.  The  duty 
and  responsibility  of  caring  for  the  mother 
devolved  upon  one  as  much  as  the  other,  the 
only  difference  being  one  of  sex,  which  made 
it  suitable  that  the  complaimuit  and  not  the 
respondent  attend  the  mother. 

The  xespondoit  clainu  that  he  made  an 
agreemoit  or  arrangemttit  with  his  motfaOT, 
Mary  U.  Brown,  to  bear  all  expenses  of  the 
house  116  Transit  street,  including  tax«^  te- 
pfllrs,  etc..  In  craislderatlon  that  after  her 
death  the  house  should  behmg  to  him,  and 
that,  In  case  the  bills  vUcb  he  should  thus 
become  obligated  to  pay  ahonld  not  equal  the 
value  of  tlie  house,  he  ahoold  be  entitled  to 
Interest  on  the  amounts  paid.  The  respond- 
ent farther  clalmB  that  in  pursuance  of  this 
arrangement  with  his  mother  he  expended 
upon  the  house  and  premises  116  Transit 
street,  from  1882  to  the  time  of  his  mother's 
death  In  1909,  divers  soma  of  m<mey,  which, 
with  loans  to  his  mother,  exceeded  In  the  ag- 
gregate the  ytHaa  of  the  honse.  Later,  afto' 
the  decease,  of  the  mother,  Hary  U.  Brown, 
the  respondent  claims  that,  with  a  view  to 
facilitating  the  settlement  of  matters  between 
himself  and  his  sister,  the  complainant,  and 
saving  the  expenses  that  might  attend  a  sale 
of  the  real  estate,  the  taking  of  an  account, 
and  proceedings  in  the  probate  court,  etc., 
whidi  would  only  serve  to  deplete  the  estate, 
his  sister  deeded  to  him  her  interest  in  the 


premises  at  115  Transit  street,  and  that  such 
transfer  was  designed  and  understood  to  be 
in  pursuance  of  the  agreement  between  the 
respondent  and  his  mother,  and  In  settlement 
of  all  matters  between  him  and  the  com- 
plainant 

The  complainant,  Mrs.  Nixon,  while  admit- 
ting the  voluntary  execution  of  the  deed  to 
her  brother,  the  respondent,  claims  that  such 
conveyance  was  made,  not  only  In  settlemwt 
of  all  matters  connected  with  the  estate  115 
Transit  street,  but  upon  the  fnrther  consid- 
eration that  the  complainant  should  have  the 
use  of  one  of  the  tenements  at  115  Transit 
street  for  life,  free  of  rent,  and  her  half  of 
the  rent  of  113  Transit  street,  she  to  see  to 
the  letting  of  the  tenements  and  the  collection 
of  the  rents.  This  arrangement,  together  with 
the  aforesaid  conveyance,  was  understood 
and  accepted  by  the  complainant,  as  she  says, 
in  full  settlement  and  satisfaction  of  every- 
thing. Including  any  compensation  that  might 
be  due  to  her  for  the  nursing  of  her  mother. 
The  respondent,  as  the  complainant  testifles, 
repudiated  his  agreement  by  demanding,  six 
months  after  the  death  of  her  mother,  rent 
for  the  tenement  she  was  occnpying,  and  la- 
ter by  demanding  a  conveyance  to  htm  of  her  , 
Interest  in  the  estate  113  Transit  street  The 
respondent  denies  having  made  any  agree- 
ment with  the  complainant  as  to  her  use  and 
occupation  of  the  tenement  at  116  Transit 
street,  or  as  to  her  participation  In  the  rents 
derived  from  the  estate  113  Transit  street 

This  being  the  seneral  situation  of  the 
parties  complainant  and  respondent,  the  com- 
plainant filed  her  bill  of  complaint, '  setting 
forth  in  substance  that  the  complainant  and 
respondent,  as  sole  heirs  at  law  of  their 
mother,  Mary  U.  Brown,  who  deceased  April 
16,  1900,  intestate^  were  s^sed  and  possessed 
in  fee  idmple  aa  tenants  In  commtm  of  the 
property  described  In  the  bill,  being  the  prop- 
erty referred  to  aa  116  and  113  Transit 
street;  Uiat  on  tba  22d  day  of  ^ril,  1900, 
the  complainant  was  In  a  wealc,  enfeebled, 
and  nervous  condition  following,  and  as  a 
conaeguence  of,  the  nursing  of  her  moOter 
for  a  long  period ;  that  the  respondent,  ink- 
ing advantage  ot  her  said  condition,  and  inr 
tending  to  defraud  and  deprive  her  of  her 
interest  in  said  deBcrU)ed  property,  represmt- 
ed  that  he  bad  paid  out  large  sums  of  mon- 
ey for  the  preserratkm  and  benefit  of  said 
property,  which,  togefher  with  8<Hne  out- 
standing bills  against  his  mothm's  estate, 
would  amount  to  more  than  the  value  of  the 
property,  and  unless  some  adjustment  could 
be  effected  between  them  the  property  would 
have  to  be  sold  and  the  ivoceeds  allied  to 
the  payment  of  debts  and  charges ;  that  the 
respondent  promised  the  complainant  that, 
if  she  would  convey  to  faim  her  one-half  in- 
terest in  the  property  116  Transit  street  he 
would  pay  all  the  outstanding  bills  against 
the  mother's  estate  and  allow  the  complain- 
ant and  her  daughter  to  continue  to  oocniv 
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tbe  lower  tenement,  then  occupied  by  tbem, 
during  the  life  of  the  complainant,  or  so 
long  as  she  or  ber  daughter  desired  to  occu- 
py the  same,  and  would  also  allow  her  to  re- 
tain all  of  the  fnmltnre  which  had  belonged 
to  her  mother ;  that  the  complainant,  relying 
upon  and  having  confidence  in  the  Integrity 
of  the  respondent,  and  being  induced  by  him 
to  refrain  from  seeking  Independent  advice 
in  reference  to  the  transaction,  executed  and 
delivered  to  the  respondent,  on  April  22, 
1909,  a  deed  of  her  interest  In  the  property 
115  Transit  street,  without  any  further  con- 
sideration than  the  before-mentioned  prom- 
ises of  the  said  respondent. 

The  complainant  then  proceeds  to  aver 
in  her  bill  that  the  respondent  had  not  in 
fact  made  payments  for  the  benefit  of  the 
property,  which  were  properly  chai^eable 
against  it,  in  excefis  of  the  valne  thereof,  but 
that  his  r^resentatlons  In  that  regard  were 
false  and  fraudulent,  and  were  made  to  in- 
duce the  complainant  to  make  the  aforesaid 
conveyance  to  blm;  that  the  complainant 
and  her  daughter  had  for  a  period  of  16 
months  devoted  their  entire  time  and  atten- 
tion to  tbe  nursing  of  the  mother,  Mary  V. 
Brown,  at  the  special  instance  and  request 
of  the  recvondent,  and  upon  his  promise  that 
he  would  "make  It  right  with  them,"  and 
that  tbe  reasonabto  valve  of  the  complain- 
ant's services  and  those  of  her  dau^ter.  In 
nnrsins  tbe  mother  during  said  period  of  16 
months,  would  be  In  excess  of  any  payments 
which  tbe  respondent  could  properly  have 
made  and  wbkh  were  properly  cbarseabto 
against  said  proper^;  that  the  reapimdent, 
subsequent  to  tbe  delivery  of  the  deed  to  blm 
of  complainant's  Interest,  bad  mortgaged  said 
premises  lis  Trantit  street  for  tbe  sum  of 
9600;  tbKt  about  6  oMHttbs  after  the  execu- 
tion of  said  deed  the  respondent  began  to 
demand  rent  of  the  premises  occupied  by  ttie 
complainant  and  ber  daughter,  and  has  since 
threatened  to  eject  tbem  therefrom;  that 
nld  property  had  fw  many  years  been  held 
la  fee  simple  by  tbe  mother,  Mary  U.  Brown, 
and  her  sister,  Sophia  A.  Chace,  as  tenants 
In  common;  that  said  Sophia  A.  Gbace  de- 
ceased intestate  in  January.  1906,  leaving 
the  said  Mary  V.  Brovn  ber  sole  hdr  at  law ; 
fbat  the  reisMndent,  Walter  S.  Brown,  was 
appointed  administrator  ci  the  estate  of  So- 
A.  Chace ;  tbat  be  bas  never  rendered 
any  account  as  sucfa  administrator,  but 
claims  to  have  paid  all  outstanding  bills  out 
of  his  own  funds,  and  that  tme-half  of  such 
payments  eonstltnte  a  charge  against  the 
Interest  of  tbe  complainant  In  the  portion  of 
the  property  derived  from  Sophia  A.  Otaace ; 
that  no  administration  was  taken  out  upon 
the  estate  of  the  mother,  Mary  U.  Broiwn, 
but  that  the  respondent  claims  to  have  paid 
all  bills  i^lnst  her  estate  out  of  his  own 
funds,  and  that  one-half  of  such  payments 
eonstltnte  a  claim  against  the  complainant's 
■hare  of' tbe  imq^erty  Inherited  by  this  com- 


plainant from  ber  mother;  and  the  respond- 
ent further  claims  that  since  the  death  of 
the  mother  he  has  made  other  payments  out 
of  his  own  funds  for  taxes,  repairs,  etc.,  on 
the  estate  113  Transit  street,  one-half  of 
which  are  likewise  chargeable  against  the 
complainant's  interest  ther^ ;  that  the  com- 
plainant from  time  to  time  made  advances 
and  payments  for  the  benefit  and  use  of  her 
mother,  Mary  U.  Brown,  which  are  properly 
chargeable  against  her  said  mother's  estate ; 
tbat  from  the  death  of  her  mother  in  April, 
1909,  to  April,  1911,  the  complainant  collect- 
ed the  rents  accruing  from  said  113  Transit 
street,  paying  over  to  the  respondent  one-half 
thereof;  that  In  April,  1911,  the  respondent 
demanded  a  conveyance  of  the  complainant's 
Interest  in  113  Transit  street  in  considera- 
tion of  the  sum  of  $377.28,  which  respondent 
claimed  was  tbe  value  of  her  Interest  therein 
after  deducting  the  amounts  due  him;  and 
that  since  that  time  the  respondent  bas  col- 
lected all  tbe  rents  of  said  property. 

The  complainant's  bill  then  proceeds  to 
set  forth  her  Inability  to  obtain  from  the  re- 
spondent any  satisfactory  statement  of  the 
payments  which  he  claims  to  have  made, 
and  ber  consequent  refusal  to  transfer  to 
him  her  interest  In  113  Trandt  street  The 
complainant  prays  for  an  injunction  restrain- 
ing tbe  respondent  from  conveying  or  Incum- 
bering the  property  and  ficom  ejecting  her 
from  tbe  tenement  oceopled  by  her;  that 
tbe  deed  of  April  1909,  transfbrrlng  her 
interest  in  115  Transit  street,  may  be  set 
aside;  tbat  an  accounting  of  all  transactions 
between  the  complainant  and  respondent 
may  be  lud,  and  between  the  complainant 
and  respondent,  or  ^Oier  of  tbem,  and  tbe 
said  SoiAla  A.  Chace  and  Mary  U.  Brown  In 
their  lifetime,  or  in  connection  with  the  set- 
tlement of  th^r  estates;  and  that  a  parti- 
tion of  tile  property  between  the  complainant 
and  resiKmdait  should  be  made  by  m^es  and 
bounds,  or  through  a  sale  ot  ttw  property  at 
amnion,  and  ttie  proceeds  thereof  divided  be> 
tween  tbe  parties  In  sudi  i»op4»tion  as  they 
mis^t  be  entitled  thereto  under  tbe  accounfr 
inft 

Tbe  case  came  on  for  bearing  in  tbe  su- 
perior court  upon  bill,  answer,  replication, 
and  Issues  duly  framed  and  settled,  and  aft- 
er being  beard  In  part,  upon  oral  testimony, 
a  decree  was  entered  November  20,  1913,  re- 
ferring tbe  case  to  a  master  to  take  an  ac- 
count of  all  dealings  and  transactions  be- 
tween the  complainant  and  respondent,  and 
between  said  complainant  and  respondent,  or 
either  of  them,  and  Sophia  A.  Chace  and 
Mary  XJ.  Brown  in  the  lifetime  of  the  said 
Sophia  A.  Chace  and  Mary  TT.  Brown,  or  In 
connection  with  the  settlement  of  their  re- 
spective estates  pertaining  or  relating  to. 
or  in  any  way  connected  with  or  affecting, 
the  relative  rights  of  tbe  complainant  and 
respondent  in  the  real  estate  described  in  the 
bilL  ^nie  master  filed  bis  report  October  27, 
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1918.  On  November  11, 1018,  tbe  respondent  i 
filed  a  moUon  asking  tbat  the  blU  be  dis- 
missed for  wont-  of  prosecution,  and  on  No- 
rember  19,  1913,  the  master  filed  a  motion 
asking  that  his  compensation  might  be  de- 
termined and  paid  before  further  proceed- 
ings were  had. 

The  motion  to  dismiss  for  want  of  prosecu- 
tion was  denied,  and  a  decree  was  entered, 
on  November  20,  1913,  determining  and  or- 
dering the  payment  of  the  master's  fees  and 
appointing  the  master  a  commissioner  to  sell 
the  property  113  Transit  street^  authorizing 
him  to  pay  from  and  out  of  tbe  proceeds  of 
such  sale  the  expenses  thereof,  the  compensa- 
tion of  the  commissioner  for  his  services,  the 
compensation  of  the  master,  and  the  fees  of 
the  stenographer,  and  direcUng  him  to  depos- 
it  the  balance  in  the  registry  of  the  court. 
It  appears  from  the  report  of  the  commission- 
er that  a  sale  of  the  estate  113  Transit  street 
was  effected,  and  that  from  the  proceeds 
thereof  deductions  for  compensation,  fees, 
and  expenses  were  made,  and  that  the  sum 
of  $1,859  was  paid  Into  the  registry  of  the 
court,  all  in  accordance  with  the  decree  au- 
thorizing the  sale  referred  to.  It  appears 
that  the  solicitors  for  the  complainant  and 
respondent  were  duly  notified  to  and  did  ap- 
I»ear  before  the  master  upon  the  presentation 
of  his  draft  report,  each  filing  his  objections 
thereto  and  being  heard  thereon,  and  that 
after  considering  such  objections  they  were 
all  overruled,  and  the  master's  report  was 
filed.  The  objections  filed  by  each  of  the 
parties  to  the  master's  report  wa*e  later 
utilized  and  filed  In  the  superior  court  as  ex- 
ceptions thereto.  After  hearing  the  parties 
on  both  sides  upon  their  exceptions,  the  su- 
perior court  sustained  one  exception  of  tbe 
complainant,  and  <me  exception  of  tbe  re- 
spondent, and  overruled  all  of  the  other  ex- 
ceptions. 

TaMng  up,  in  the  first  instance,  the  excep- 
tions of  both  tbe  complainant  and  respondent 
to  the  report  of  the  master,  which  were  over- 
ruled by  the  superior  court,  we  find  that  they 
relate  to  a  large  number  of  Items  contained 
in  tbe  respective  accounts  concerning  which 
tbe  testimony  is  very  conflicting.  The  claim 
of  the  complainant  that  the  earnings  of  the 
respondent  were  InsuflBdent  to  have  enabled 
him  to  make  the  payments  which  he  claims  to 
have  made,  and  for  which  be  now  maintains 
he  should  be  credited  In  the  accounting  and 
be  reimbarsed,  and  the  complainant's  conten- 
tion that  certain  of  the  vouchers  presented 
by  the  respondent  as  evidence  of  his  dis- 
bursements were  obtained  by  him  In  some 
surreptitious  manner,  after  such  claims  had 
been  discharged  by  some  one  else,  furnish 
illustrative  examples  of  the  conflict  of  tes- 
timony which  Is  common  to  most  of  the  dis- 
puted Items  In  the  accounts,  and  which  are 
embraced  in  the  exceptions  to  the  master's 
report  which  have  been  overruled.  We  can- 
not say  that  the  evidence  upon  these  points 
(B  fio  clear  and  conclusive  that  we  would  be 


warranted  in  basing  thoeon  a  finding  sus- 
taining sndi  exceptions.  It  would  be  profit* 
less  for  UB  to  enter  upon  a  lengthy  and  de- 
tailed dtBcnasion  oi  the  great  number  of 
Items  in  the  accounts  and  point  mt  our  con- 
clusions regarding  each  of  them.  The  testi- 
mony does  not  supply  us  with  any  sufficient 
reason  for  disturbing  tbe  findings  of  the  court 
below  regarding  the  Items  of  tbe  account 
whl(^  are  covered  by  the  exceptions  wtaidi 
have  hem  overruled. 

The  question  as  to  the  deed,  conveying  to 
the  respondent  the  complainant's  interest  in 
the  estate  116  Transit  street,  which  the  com- 
plal;iant  asks  to  have  set  aside  00  tbe  ground 
of  fraud.  Is  Jiot  Involved  In  the  exceptions 
to  the  master's  report,  the  master  haviiig 
made  his  report  In  the  alternative,  present- 
ing to  the  court  what  he  found  to  be  the 
state  of  the  account,  first,  with  the  deed  vslid 
and  retained,  and,  second,  with  the  deed 
fraudulent  and  eliminated.  We  now  have 
three  questions  remaining  for  considers tiou: 
(1>  Was  the  superior  court  In  error  in  holding 
the  deed  from  the  complainant  to  the  re- 
spondent, conveying  her  interest  In  the  estate 
116  Transit  street,  a  good  and  valid  deed? 
(2)  Was  said  court  in  error  in  sustaining  the 
complainant's  exception  to  tbe  master's  re- 
port numbered  17?  And  (3)  Was  the  court 
in  error  in  sustaining  the  respondent's  ex- 
ception B4  to  the  master's  report? 

The  complainant  contends  that  she  exe- 
cuted the  deed,  conveying  to  the  respondent 
her  interest  in  the  prc^rty  known  as  115 
Transit  street,  under  circumstances  and 
through  representations,  on  tbe  part  of  the 
respondent,  which  amounted  to  fraud.  She 
says  that  such  conveyance  was  made  at  a 
time  wh«i  she  was  weak,  sick,  enfeebled, 
and  nervous,  a  physical  condition  brought 
about  by  the  constant  care  and  nnrsisg 
which  her  mother  had  required  for  a  pe- 
riod of  some  16  months  prior  to  her  decease, 
and,  further,)  that  the  respondent  falsely 
represented  to  her  that  he  had  paid  out  on 
her  mother's  account  and  in  the  improvem^t 
and  repair  of  tbe  premises  mentioned  sums 
of  money  which  equaled,  or  more  than 
equaled,  the  value  of  the  estate.  The  com- 
plainant also  contends  that  there  were  other 
considerations  for  the  conveyance  which  are 
not  expressed  In  the  deed;  that,  while  the 
deed  was  Intended  as  a  settlement  of  aU 
matters  between  her  and  her  brother  up  to 
the  date  thereof,  it  was  also  a  part  of  the 
consideration  therefor  that  the  complainant 
and  her  daughter  should  have  tbe  use  of 
the  lower  tenement  at  116  Transit  street; 
which  they  were  then  occupying,  dnrlug  tbe 
life  of  the  complainant,  or  as  long  as  she 
desired  to  occupy  the  same,  free  of  rent; 
and  that  since  the  conveyance  of  her  Inter- 
est as  aforesaid  the  respondent  has  repu- 
diated his  agreement  regarding  h^  occapa- 
tlon  of  the  tenement. 

[1]  The  deed  from  tbe  c(Hnplainaht  to  tbe 
respondent  Is  in  the  ordlnaij  form  ot  sucb 
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instrnments,  and  contains  no  refer^ce  to 
the  fortlier  <H»uldwatl(K)  which  the  com- 
plainant now  dalms  prompted  its  execution. 
The  respondwti  posltlTely  denies  entering 
Into  any  agreement  or  making  any  axrailge- 
ment  with  the  complainant  regarding  her 
occupation  of  the  tenement  either  as  a  par- 
tfal  consideration  for  the  deed  or  otherwise. 
BearliUi  In  mind  tlie  well-established  prin- 
ciple of  law  that  he  who  alleges  f rand  must 
prove  it,  an  examination  at  the  testimony 
fiills  to  disclose  a  state  of  facts  which  would 
warrant  the  conrt  In  holding  that  the  deed 
In  question  was  obtained  by  fraud*,  and  there- 
fore we  cannot  say  that  the  court  below 
was  in  error  la  finding  It  to  be  valid. 

12]  The  exception  of  the  con^tlalnant, 
numbered  17,  to  the  master's  r^rt,  sets 
forth  the  alleged  error  of  the  master  In  find- 
ing that  said  respcmdent  did  not  pnnulse 
to  pay  tor  the  nnrslng  ot  said  Mary  .U. 
Brown,  and  disallowing  her  debit  item 
Qierefor,  amoonting  to  ^JOOS.  This  excep* 
tlon  was  sustained  by  the  superior  court, 
snd  now  forms  to  srane  extent  the  basis  of 
the  respondent's  appeaL  The  complainant 
contends  that^  at  the  time  when  her  mother 
became  Incapacitated  and  unable  to  care 
for  herseltt  she  (the  4(»nplalnant)  waa  en- 
gaged in  the  business  of  nursing,  from  which 
Bh6  wB»  receiving  some  compensatltim ;  that 
somf  OHiversation  took  place  betwew  her 
and  her  brother  as  to  the  desirability  of 
ber  giving  her  attention  to  her  mother's  re- 
quirraientB,  the  respondent  telling  her  that, 
should  she  do  so,  it  would  be  made  all  right, 
ot  he  would  see  that  it  was  all  right,  or 
otbei  words  to  that  effect;  and  that  there* 
Qpon  Uie  c<Hnplalnant  gave  up  hex  business 
and  devoted  herself  to  the  care  of  her  mother. 
Including  the  housework  and  laundry  work 
connected  therewlUt,  for  a  period  of  about 
16  montha  This  seems  to  be  undisputed,  with 
the  exception  that  the  respondent  denies  that 
he  used  any  languid  In  his  interview  or  In- 
terviews with  the  complainant,  indicating 
that  she  should  have  oi  would  be  entitled  to 
any  compensation  or  ccmslderatlon  for  ber 
services  as  nurse  to  her  mother.  We  do  not 
tbink  that,  nnder  all  the  circumstances  of 
the  case,  positive  proof  on  the  part. of  the 
complainant  showing  the  promise  of  the  re- 
spondent regarding  compensation  Is  absolute- 
ly necessary  to  a  recovery  by  the  complain- 
ant for  the  services  which  she  rendered. 
The  complainant  left  her  occupation  and  went 
to  her  mother,  after  a  conversation  with  the 
respondent  in  which  the  respondent  expressed 
his  desire  for  her  to  do  so.  As  before  suggest- 
ed, it  was  as  much  IncumLieut  upon  tiie  re- 
qiondeat  to  do  something  for  his  mother  as  It 
was  for  the  complainant  It  cannot  be  reason- 
ably assumed,  from  anything  ccmtalned  In  the 
record,  that  the  complainant  Intended  to 
give  up  her  employment  and  to  devote  her  en- 
tire time  to  the  norsing  of  her  mother,  and  the 


performance  of  the  arduous  labor  connected 
therewith,  without  any  subsequent  adjust- 
ment between  herself  and  the  respondent,  in 
which  such  services  should  be  considered. 
The  complainant  claims  that  the  use  of  the 
tenement  for  life,  which  was  In  part  the 
consideration  moving  her  to  execute  the 
deed,  was  i^arded  by  her  as  covering  her 
compensation  for  services  as  nurse;  end  it 
appears  that  it  waa  only  after  the  respond- 
ent disclaimed  the  egreonent  as  to  the  tene- 
ment that  she  presented  her  bill  for  snch 
services.  We  think  that  the  complainant 
was  oitltled  to  comp^isattm  tar  her  services 
as  nnrs^  and  that  the  action  of  the  superior 
court  in  Bustalnlng  the  conplalnanfs  ex- 
ertion 17  was  correct 

The  respondent's  exception  to  the  report 
of  the  master,  disallowing  ceiftain  items  for 
rent  diw  to  the  respondent,  waa  ateo  sus- 
tained by  the  court  bdlow.  This  point 
would  seem  to  require  but  little  discussion. 
We  have  already  readied  the  conclusloik  that 
the  deed  conveying  to  the  respondent  the 
interest  of  the  complainant  in  the  estate 
US  Transit  street  must  stand  as  a  valid- 
deed.  That  being  so,  it  would  be  inconsist- 
ent to  say  that  the  respondent  bad  no  claim 
against  the  complainant  for  the  rent  ct  the- 
tenement  which  she  had  occupied.  The  com- 
plalnant  bavii^  ftUed  to  establish  the  fact 
that  tbe  deed  in  qvesUon  was  fraudulently 
dDtalned,  her  Interest  in  the  estate  descrUied. 
therein  must  have  passed  thereunder  to  the 
respondent,  and,  that  being  so.  It  necessarily 
follows  tiiat  be  would  be  entitled  to  Its  pos* 
sesston  or  to  rent  for  its  use. 

The  decree  of  the  superior  court,  sustain- 
ing eoEceptlon  17  of  ttxe  complainant  and  ex- 
c^tltHi  B4  of  the  resp(mdent,  and  lit  over- 
mllne  all  the  remaining  exceptlcais  of  both 
the  complainant  and  the  respondent,  is 
affirmed,  and  the  cause  is  remanded  to  the 
superior  court,  for  further  proceedings  in 
accordance  witii  this  opinion. 


GABON  et  al.  v.  CREDIT  FONCIEB  OANA- 
DIEN.    (No.  4076.)  t 

(Supreme  Court  of  Rhode  Island.    Dec  18,. 
1914.) 

1.  COBPOBATIONB    (|   426*)  —  AUTHOBITT  OP 

Agents— CoNTBACT  to  RxFuscnASB  Stock 

— CONDITIONAJL  SaLX  —  InOIVISIBLX  GON- 
TBACT. 

Where  the  agents  of  a, corporation,  having 
authority  to  sell  its  stock,  sold  2,000  shares  un- 
der an  agreement  binding  the  corporation  to  re- 
purchase at  par  on  demand,  such  contract  was 
indivisible  snd  in  effect,  a  conditional  contract 
of  Bale;  and  hence  the  corporation,  having  ac- 
cepted and  retained  the  purchase  money,  could 
not  successfully  contend  that,  because  of  want 
of  authority  In  Its  selling  agents,  it  waa  not 
bound  by  the  agreement  to  repunmase. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  fS  1596,  1702-1704,  1707,  1708, 
1710-1716;  Dec  Dig.  i  426.*) 
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2.  CONTBACrS  (f  171*)  —  "iHDIViaiBLB  COH* 
XBACT." 

An  "indivisible  contract**  is  ft  contract 
whose  constituent  parts  cannot  be  separated. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  T54-757;  Dec.  Dig.  {  17l.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Indivisible  Contract.] 

ExoeptloDB  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Elmer  J.  Batli- 
bun,  Judge. 

Action  by  Joseph  Garon  and  others  against 
the  Credit  Foncler  Canadian.  Order  direct- 
ing verdict  for  defendant.  Plaintiff  brings 
exceptions.  Sustained  and  remitted,  with  di- 
rections. 

Archambault  &  Arcbambault,  of  Provi- 
dence, and  Severlu  M.  Lamarre,  of  Fall  Riv- 
er, Mass.,  for  plaintiffs.  Archambault  ft 
Jalbert,  <Nt  Woonsocket,  for  defendant 

VINCENT,  J.  The  plaintiffs  have  brought 
salt  against  the  defendant  corporation  In  the 
superior  court,  alleging  that  In  April,  1910, 
they  entered  into  an  agreement  with  the  de- 
fendant for  the  purchase  of  2,100  shares  of 
the  stock  of  that  corporation  at  f  1  per  share ; 
that  in  consideration  of  such  purchase,  and 
prior  to  the  issuing  to  them  of  c^rtiflcates  of 
stodk  and  the  payment  of  the  m<mey  there- 
for, the  said  corporation  agreed  in  writing 
that  it  would  at  any  time  after  one  year 
from  the  27th  day  of  April,  1910,  upon  30 
days*  notice  In  writing,  repurdiase  from  the 
plaintiffs  tile  said  shares  of  stock,  in  the 
event  that  the  plalnUfls  should  desire  the 
money  for  the  purpose  of  constructing  build- 
ings or  for  other  good  and  worthy  reasons; 
that,  in  pursuanoe  ot  this  agreenwit  to  re- 
pur<Aa8e  on  the  part  of  titie  defendant,  the 
plaintiffs  paid  over  to  the  defendant  the  sum 
of  ^100  in  cash ;  that  on  the  23d  day  of 
May,  1911,  the  parties  plaintiff  and  defend- 
ant entered  into  another  agreement  in  writ- 
ing, whidi  was  to  be  substituted  for  the  first 
agreemenl;  whereupon  fhe  said  defendant 
Gorporatlai  agreed  to  repurchase  the  said  2,- 
100  shares  of  stock  in  two  installmenta  of 
1,000  shares  each  on  the  lat  days  of  Octo- 
ber, 1011,  and  January,  1012,  respectively, 
together  with  interest  at  the  rate  of  4  per 
cent ;  that  on  the  28tb  day  of  October  1011, 
In  pursuance  of  tiie  last-named  ^reement, 
the  defendant  corporatim  repurchased  500 
shares,  paying  to  the  plaintiff  therefor  the 
sum  of  <600;  and  that  said  corporation  has 
refused  to  purchase  the  remainder  of  said 
shares  in  accordance  with  its  agreement 

[1]  It  appears  that  in  January.  1910,  a  Mr. 
Brooillard.  who  was  an  agent  of  the  defend- 
ant corporation,  sold  to  the  plaintiff^  100 
shares  of  the  capital  stock  ot  the  defendant 
corporation,  the  price  paid  therefor  being  $1 
per  share;  that  some  time  in  April,  1910,  a 
Mr.  Leberge,  the  vice  president  of,  and  a 
director  in,  the  defendant  company,  together 
with  Mr.  Broulllard,  before  mentioned,  came 
to  the  plaintillb  and  sought  to  sell  them  2,- 


000  shares  of  fhe  capital  stock  of  the  de- 
fendant corporation,  but  the  plalntUb  de- 
clined to  make  such  a  purchase;  and  that 
Mr.  Leberge  tben  requested  the  plalntlfls  to 
loan  the  defendant  company  the  sum  of  f 2,- 
000,  to  whldi  the  plaintiffs  assented,  Joseph 
Garon,  one  of  the  plaintiffs,  giving  Mr.  Le- 
berge the  sum  of  $100  on  account  taking  a 
receipt  therefw.  On  the  day  following  the 
plaintiff  Malvina  Garon  paid  to  Mr.  Leberge 
the  further  sum  of  $1,900,  making  $2,000  in 
alL  A  few  days  after  this  last-named  pay- 
ment, the  plaintiffs  received  the  following 
commnnicaiion: 

"Providence.  R.  Z.,  April  27,  1910. 
"Mr.  and  Mrs.  Joseph  and  Malvina  Garon, 
160  Suffolk  St..  Fall  River,  Mass.— Dear  Sir 
and  Madam :  In  consideration  of  your  sab- 
BCription  for  the  capital  stock  of  our  company, 
the  Credit  Foncler  Canadien  pledges  its^  to 
repurchase  at  any  time  after  one  year  from 
this  date,  all  the  shares  which  you  hold  in  this 
company,  after  thirty  days*  notice  in  writing, 
after  ona  year  from  this  date ;  provided,  how- 
ever, that  your  request  for  money,  or  offer  of 
your  said  saares  be  based  on  the  need  that  yoa 
might  have  of  this  money  for  purposes  of  con- 
structing buildings  or  other  good  and  worthy 
reason. 

"IKours,       Credit  Fancier  Canadien. 

"Joieph  E.  Brochu,  Pres. 
"C.  A.  Forrest  Treaa." 

A  year  from  the  date  of  this  communica- 
tion the  plaintiffs  visited  the  office  of  the  de- 
fendant corporation  In  Providence  for  the 
purpose  of  getting  the  money  for  their  stock. 
The  defendant,  through  Its  treasurer,  inform- 
ed the  plaintiffs  that  there  were  no  funds 
available  at  that  time  from  which  such  a 
payment  could  be  made,  but  that  he  would 
pay  them  their  money  during  the  winter, 
with  Interest,  one  half  to  be  paid  in  October 
and  the  other  half  In  January.  The  plain- 
tiffs having  slgnifled  their  wllllngDess  to  ac- 
cept this  new  arrangement,  the  following 
memorandum  agreement  was  entered  Into: 
"Providence,  R.  I.,  Hay  23,  1911. 

"Mr.  and  Mrs.  Joseph  and  Malvina  Oaron, 
160  Suffolk  St.,  Fall  River.  Mass.— Dear  Sir 
and  Madam:  The  Credit  Foncier  Canadien 
pledges  itself  to  repurchase  your  shares  on  the 
following  terms:  We  will  repurchase  1,060 
shares  October  1st,  1911,  and  the  balance  which 
is  1,050  shares  January  Ist,  1912.  We  further 
pledge  ourselves  to  pay  vou  four  per  cent  (4%) 
interest  starting  from  May  Ist  1910.  We  will 
repurchase  tfae«  shares  at  par  value. 

"Credit  Foncier  Canadien, 
"Arthur  G.  L.  Boy,  Treaa. 

"We  accept  the  conditions  hereinabove  ma.' 
Uoned.  Joseph  Garon. 

"Mrs.  Malvina  Garon. 
"Witness:  J.  B.  Dandelin." 

Subsequently,  on  October  23,  1011,  the  de- 
fendant corporation,  apparently  in  pursuance 
of  its  last-named  agreement  and  in  partial 
performance  of  Its  obligations  thereunder, 
paid  to  the  plaintiff  the  sum  of  $000,  taking 
a  surrender  of  stock  to  that  amount  This 
arrangement  was  carried  out  by  the  surren- 
der on  the  part  of  the  plaintiffs  of  one  of 
the  certificates  for  1,000  shares  and  the  re- 
ceipt by  them  of  a  new  certificate  for  600 
^res  and  $500  in  cash.  There  were  Issued 
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altogether  to  the  plaintiffs  Ato  certlflcates  of 
stock ;  two  for  41  shares  each ;  one  for  18 
shares;  and  two  for  1,000  shares  each. 

The  defendant,  while  not  disputing  the 
contract  which  Its  representatives  made  with 
the  plaintiffs  in  the  sale  of  its  Bto<^,  con- 
tends that  soch  contract  is  not  binding  upon 
It:  (1)  Because  the  board  of  directors  was 
the  only  body  vested  with  the  power  to  make 
or  authorize  snch  a  contract;  CS)  because 
the  parties  attempting  to  make  such  con- 
tract tiad  no  express  aothorlty  to  enter  into 
the  same  from  such  board;  (8)  because  the 
making  of  such  contract  was  expressly  pro- 
hibited by  the  by-laws  of  the  defendant; 
because  they  had  no  implied  auttuni^  to 
make  such  contract;  and  (5)  because  such 
contract  or  agreement  was  never  ratlfled  by 
the  directors. 

It  seems  to  us  that  the  contract  to  sell  to 
the  plaintiffs  shares  of  stock  in  the  defendant 
company  and  the  agreement  of  the  defendant, 
through  its  agents,  to  repurctiase  such  stock 
under  certaih  terms  and  conditions,  as  the 
Inducement  of  the  sale,  must  be  considered  as 
an  indivisible  oonteact  It  Is  not  claims 
by  the  defendant  that  Uie  sale  of  the  stock 
was  nnautborlied  or  In  ccntraventlon  ct  any 
regnlaticm,  by-law,  or  vote  of  the  cmnpany  or 
Its  directors,  but  that  sndi  agents  only  lackr 
ed  authority  when  they  affixed  to  such  sale 
the  condition  which  they  did.  The  evidence 
shows  a  partial  executlm  of  tike  contract 
of  repurchase  by  the  acceptance  of  SOO  shares 
and  a  payment  thoefor.  It  Is  not  disputed 
that  the  surrender  of  such  shares  and  the 
payment  therefor  was  in  pursuance  of  the 
agreement  of  repurchase  originally  made 
with  the  plaintiffs  by  the  defendant's  agents. 

In  the  case  of  Adam  t.  New  England  In- 
vestment Co.,  S8  R.  I.  193,  80  Atl.  426,  the 
plaintiff  was  the  owner  of  certain  shares  of 
the  capital  stock  of  the  American  Pickling 
Company.  The  defendant  company  was  au- 
thorized to  acquire  the  stock  of  other  corpo- 
rations, had  purcbased  some  of  the  stock  of 
the  pickling  company,  and  later,  by  a  vote 
of  its  directors  llmltinf;  the  price  to  $45  per 
share,  proceeded  to  purchase  all  of  Its  avail- 
able stock.  The  president  of  the  defendant 
company,  who  was  also  Its  general  manager 
and  a  director,  entered  into  negotiations  with 
the  plaintiff  for  the  purchase  of  her  ^ock 
in  the  pickling  company,  and  Qnally  conclud- 
ed an  arrangement  with  her  by  which  the 
plaintiff  should  deliver  to  the  defendant  com- 
pany all  her  shares  of  stock  In  the  pickling 
company,  receiving  therefor  a  certain  number 
of  shares  of  the  capital  stock  of  the  defend- 
ant company.  TiAa  agreement,  however,  was 
coupled  with  a  further  agreement  and  under- 
standing that  the  defendant  corporation 
would  redeem  and  purchase  from  the  plain- 
tiff her  shares  In  the  defendant  company,  at 
the  price  of  $2.50  per  share,  at  any  time  aft- 
er edx  months  from  the  date  of  the  transfer 
to  the  defendant  of  her  shares  In  the  pidcling 


company.  This  deal  was  carried  out,  the 
plaintiff  surrendering  her  shares  In  the  pick- 
ling company  to  that  company,  which,  in 
turn,  issued  and  delivered  to  the  defendant 
company  a  certificate  covering  the  same, 
which  the  defendant  company  accepted  and 
retained.  After  the  expiration  of  six  months 
from  the  date  when  the  plaintiff's  shares  in 
the  pidcllng  (»mpany  had  been  transferred 
to  the  defendant,  the  plaintiff,  in  pursuance 
of  the  defoidant's  agreement  to  purchase  her 
stock,  presented  to  the  treasurer  oif  the  de- 
fendant company  her  certificate  for  1,620 
shares,  and  requested  payment  for  the  same 
at  the  price  agreed  upon.  The  defendant 
company  accepted  320  shares,  paying  her  the 
stated  price  therefor,  and  giving  her  a  new 
certificate  for  1,200  shares.  Upon  two  other 
occasions,  subsequently,  the  defendant  com- 
pany, through  its  treasurer,  received  a  sur- 
render of  stock  from  the  plaintiff,  each  time 
paying  the  price  per  share  agreed  upon  and 
issuing  a  new  oerttflcate  for  the  balance  until 
the  number  of  the  plalntUTs  shares  was  re- 
duced to  900,  after  wbi<^  the  d^endant. 
though  reqneated  by  the  plaintiff,  refused  to 
take  any  more  ot  Oke  plalntlfl*s  stock  and  pay 
her  for  the  some.  In  redeeming  the  several 
portions  of  the  plaintiff's  stock  the  same  had 
been  paid  for  from  the  funds  of  the  defend- 
ant company  either  by  checks  made  or  in- 
dorsed over  by  some  of  its  ofBcer^  and  die 
several  new  certlflcates  of  stock  issued  to  the 
^alntur  were  pnqwrly  signed  and  oounter- 
dCnad  by  the  duly  authorised  officers  tA  the 
company.  The  stocUiolders  of  the  company 
never  passed  any  vote  ratifying  the  repur- 
chase of  the  plaintUTs  stoCk,  nor  did  the 
board  of  directors  ratify  audi  repnrdiase  by 
any  formal  vote.  The  Adam  0^  Is  there- 
fore practically  identical  wiOi  the  case  at  bar 
upon  the  question  of  the  indivisibility  of  the 
contract  In  that  case  this  court  h^d: 

"That  the  sals  of  the  defendant's  stock  to  the 
plaintiff  was  made  upon  the  express  condition 
of  repurchase  of  the  same  by  the  defendant  for 
a  fixed  price  and  at  a  fixed  time;  that  the  trans- 
action constituted  a  conditional  sale  and  an  In- 
divisibte  contract;  that  the  same  was  not  ultra 
Tires;  and  that  the  plaintiff  has  a  rlRht  to  re- 
cover (or  the  value  of  the  stock  remaining  in 
her  hands,  at  the  agreed  price  of  $2.50  per 
share." 

In  the  case  of  the  Fremont  Carriage  Mfg. 
Co.  T.  Thomsen,  66  Neb.  870,  91  N.  W.  876,  it 
was  held  that: 

"A  contract  with  a  corporation  by  which  it 
sella  certain  its  shares  of  stock  and  agrees  to 
repurchase  the  same  upon  the  happening  of  a 
certain  specified  event  Is  not  ultra  vires;  and 
for  a  breach  thereof  the  purchaser  may  recovet 
of  the  corporation  the  amount  agreed  upon  as 
the  price  of  such  repurchase." 

Also,  in  the  case  of  Lumber  Co.  v.  Foster, 
49  Iowa,  25,  31  Am.  Rep.  140,  where  the 
president,  by  letter,  had  agreed  that  the  cor- 
poration would  purchase  Foster's  stock  iu 
case  he  ceased  to  hf  Its  secretary  and  treas- 
urer, the  court  he^d  that  the  contract  was 
not  ultra  Tires,  and  that  Foster  was  entitled 
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to  Tecorer  tiie  Tftlne  of  hia  stnck.  Se^  also, 
Browne  t.  St  Paul  Plowworks,  02  Minn.  90^ 
64  X.  W.  66;  Tent  T.  Duluth,  Coffee  ft  Spice 
<;o^  64  Minn.  807,  67  N.  W.  70;  ObApman  t. 
Inm  Clad  Rheostat  Company,  62  N.  J.  Law, 
407,  41  Atl.  690. 

In  Mulford  t.  Torrey  Exploration  Co.,  4S 
Colo.  81, 100  Pac.  BSQ,  It  was  Held  by  the  Sn- 
preme  Oonrt  of  Goloiado  tbat  a  statate  pto* 
hiblting  corporations  from  porchairing  tbelr 
own  stock  did  not  prevent  a  corporation  from 
Bdllng  its  treasniy  stock  on  condition  that 
the  bnyer  might  rescind;  the  transaction 
ctmsUtntii^  a  conditional  sale  and  indivisi- 
ble contract 

In  the  case  at  bar  there  Is  no  dUpnte  bnt 
that  Brouillard  and  Leberge  were  the  agents 
of  the  defendant  company  to  dispose  of 
shares  of  its  capital  stodc,  and  tliat  in  tbe 
exercise  of  that  authority,  they  sold  certain 
shares  to  the  plaintiffs.  The  defendant  re- 
ceived tbe  money  arising  from  such  sale, 
applied  it  to  its  own  purposes,  and  now  con- 
tends that  it  is  has  the  right  to  ignore  that 
part  of  the  contract  which  relates  to  repur- 
chase, on  the  ground  that  its  ageuts  exceeded 
their  authority  In  adding  that  condition,  not- 
withstanding the  fact  that  it  may  have  serv- 
ed as  the  culminating  inducement  which  led 
the  plaintiffs  to  part  with  their  money  in  ex- 
change for  tbe  stock  of  the  defendant  com- 
pany. We  cannot  accept  tbls  view  of  the  de- 
fendant 

[2]  An  indivisible  contract,  as  the  phrase 
implies,  is  a  contract  whose  constituent 
parts  cannot  be  separated.  Therefore  there 
are  only  two  courses  open  to  the  defendant; 
it  must  accept  the  contract  as  a  whole,  or 
reject  it  as  a  whole.  If  accepted,  the  defend- 
■ant  must  repurchase  the  stock.  If  rejected, 
the  defendant  must  return  the  money  to  the 
plaintiffs.  I*orter  v.  Plymouth  (Jold  Mining 
Co.,  29  Mont.  347,  74  Pac.  938,  101  Am.  St 
Bep.  669.  In  the  present  case  both  ways 
lead  to  the  same  result  so  fai^  as  the  parties 
thereto  are  concerned.  The  plaintiffs  have 
rights  which  cannot  be  ignored.  They  seem 
to  have  purchased  the  stock  in  good  faith 
from  an  agent  of  the  defendant  company  ad- 
mittedly invested  with  the  power  to  sell  and 
apparently  authorized  to  fix  the  conditions 
of  the  sale.  We  think  the  plaintiffs  are  jua- 
tiOed,  under  the  circumstances,  in  demanding 
the  repurchase  of  the  stock;  the  condition  of 
the  original  sale  being  within  the  apparent 
scope  of  tbe  agent's  power.  Smith  v.  Drou- 
bay,  20  Utah,  443,  58  Pac.  1112;  Parker  v. 
Crllly,  113  111.  App.  309.  In  the  latter  case  it 
was  held  that  when  It  appears  tiiat  at  the  in- 
ception of  the  transaction  an  agent  is  au- 
thorized in  respect  thereto,  a  presumption 
arises  tbat  such  authority  continued  through- 
out the  subsequent  stages. 

Tbe  plahitUfs  refused,  in  tbe  first  instance, 
to  purchase  tbe  stock,  and  it  was  only  after 
the  suggestion  of  tbe  defendant's  agents  that 


the  plaintiffs  loan  tbe  money  and  the  condi- 
tion of  r^urcbase  added  that  tbe  plaintiffs 
finally  agreed  to  take  the  atodL  It  Is  far 
from  Improbable  tbat  the  plalntlfRs  regarded 
the  whole  transaction  more  as  a  loan  of  mon- 
ey to  the  defendant  than  an  absolute  and  uih 
conditional  purchase  of  stock.  It  seMua 
clear,  under  the  antboritlea,  tiiat  tbe  contract 
made  wltb  the  plalntifb  Is  Indivisible;  that 
the  def^dant  cannot  reject  one  part  <tf  tile 
contract  and  retain  the  ben^t  of  the  other. 
Tbia  being  so,  It  seems  unnecessary  to  dla- 
cuBs  tbe  disputed  question  as  to  tlw  subse- 
quent ratification  of  tbe  contract  (m  tlie  part 
of  tiie  defendant's  officers  and  directors.  Onr 
conclusions  being  based  upon  tbe  law  and  tiie 
undispated  facts,  we  tlUnk  tbat  the  plaintiffs 
are  entitied  to  recover  the  amount  claimed 
for  the  balance  of  tbe  shares  now  remaining 
in  their  hands ;  that  the  plaintiffs*  ezc^tttcHi 
to  the  direction  of  a  verdict  for  the  defendant 
should  be  sustained;  and  that  the  case 
should  be  remitted  to  the  superior  court 
with  direction  to  enter  Ju^^ment  for  tiie 
plaintiffs. 

Tbe  defendant  may  appear  before  this 
court  on  the  11th  day  of  January,  A.  D.  1915, 
at  10  o'clock  a.  m.,  and  show  cause,  if  any 
it  has,  why  this  case  should  not  be  remitted 
to  the  superior  court  with  direction  to  enter 
a  judgment  for  the  plaintiffs  for  ¥1,000,  to- 
gether with  costs  and  Interest 


SHBBMAN  V.  HOWES.    (No.  4788.) 

(Supreme  Court  of  Rhode  Island.    Dee.  16, 

1914.) 

EXECUTOES  AND  AdMINISTEATOBS  (J  509*)  — 

Settlbubnt  of  Accounts  —  Modifioatiok 
OF  Bkvooatzon  of  Oboebb  ob  Dbcbbks. 
Under  Gen.  Laws  1909.  e.  807,  fi  6.  provid- 
ing tbat  any  probate  court  may  modify  or  re- 
voke any  omer  or  decree  made  on  an  uncooteBt- 
ed  application  before  an  appeal  tberefrom.  or 
if  no  appeal  ia  taken,  before  the  time  for  taking 
an  appeal  lias  expired,  "and  if  made  in  refer- 
ence to  the  settlement  of  any  eatate,  also  before 
the  final  settlement  tbereof,"  tbe  court  may 
modify  or  revoke  an  order  made  in  reference  to 
tbe  settlement  of  an  estate  twfore  the  final  set- 
tlement, though  after  the  time  for  taking  an 
appeal  has  expired. 

FEd.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  Cent  Dig.  fi|  2199-2219, 
2233,  2234;  Dec.  Dig.  S  509.*1 

Exceptions  from  Superior  Court  Provi- 
dence and  Bristol  Counties ;  Chester  W.  Bai^ 
rows,  Judge. 

Application  Samuel  J.  .Howes,  admin- 
istrator d.  b.  n.  c.  t  a.  of  Amos  Sherman,  de- 
ceased, to  revoke  or  modify  a  former  decree 
allowing  his  account  From  a  deoree  modify- 
ing the  former  decree,  Huida  Sherman,  ad- 
ministratrix of  Emma  F.  Sherman,  deceased, 
appealed  to  the  superior  court,  which  set 
aside  the  decree  appealed  from,  and  the  ad- 
ministrator brings  exceptions.  Exceptions 
sustained,  and  case  remitted  to  the  superior 
court  with  directions. 


*For  otbflr  cuei  lee  same  topic  uid  section  NUMBER  In  Deo.  Dig-  &  Am.  Dig.  Kej-No.  Berlw  A  Rep'r  Indexes 
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WllUam  Q.  Rlcb,  of  Woonsot^et.  and  Wa- 
temmu  &  Greotlaw.  of  Proii^dmce,  for  aiipel- 
lant.  Janus  F.  Unrphy,  of  Pawtucket,  tcx 
appellee. 

JOHNSON,  a  J.  This  case  la  before  ttila 
CQurfe  upon  tbe  appellee's  bill  of  excepttons 
to  the  decision  of  the  superior  court  upon  an 
appeal  from  a  decree  of  the  probate  court  of 
tbe  town  of  Cumberland.  The  decree  ap- 
pealed from  was  a  decree  made  and  entered 
b7  said  probate  court  on  the  6th  day  of  Feb* 
ruary,  1914,  modifying  a  decree  made  and 
entered  said  probate  court  on  the  2d  day 
of  May,  1912,  on  an  application  for  the  al- 
lowance of  the  appellee's  first  and  final  ac- 
count as  administrator  de  bonis  non  ivlth 
tbe  will  annexed  of  the  estate  of  Amos  Sher- 
man, late  of  tbe  town  €t  Cumberland,  de- 
ceased. From  the  record  it  appears  that  by 
said  first  and  final  account  said  administra- 
tor charged  hlmaelf  with  the  several  amounts  \ 
received  as  stated  In  Schedule  A,  exhibited 
therewith,  amounting  to  94,214.67,  and  asked 
to  be  allowed  for  sundry  payments  and  charg- 
es as  stated  in  Schedule  B,  exhibited  there- 
with, amounting  to  fl,586.^.  Balance  ¥2,- 
028.42;  that  at  a  session  of  said  probate 
court  held  on  the  2d  day  of  Uay,  1812,  said 
account  "having  been  presented  for  allow- 
ance^ and  notice  thereof  having  been  given  to 
the  parties  interested  according  to  the  order 
of  the  court  and  no  objecUons  being  made 
tlleret<^  and  the  same  having  been  verified  by 
the  oath  of  the  accountant,  and  examined  and 
considered  by  the  court,"  it  was  decreed  that 
the  same  be  allowed  and  recorded ;  that  on 
the  1st  day  of  May,  1913,  said  Samuti  J. 
Howes,  administrator  aa  aforesaid,  presented 
a  peUUon  to  said  probate  court  setting  out 
that  its  decree  allowing  said  aoconnt  is  still 
in  full  force  and  effect;  that  by  mistake  he 
included  certain  property  In  his  biventory 
which  was  no  part  of  the  assets  of  the  es- 
tate of  Amos  Sherman,  and  diarged  himself 
with  tbe  same  in  his  said  account,  and  that 
he  did  not  discover  said  mistake  until  after 
the  explratlim  of  the  time  for  taking  an  ap< 
pea),  and  further  setting  out  that  said  ac- 
count and  the  application  for  the  allowance 
of  the  same  were  uncontested,  and  that  the 
order  and  decree  of  said  probate  court  al- 
lowing said  account  were  made  <m  said  un- 
contested apiAlcation  and  In  reference  to  the 
settlement  of  said  estate,  and  prayed,  in  said 
petition  that  said  court,  agreeably  to  the 
provisions  of  section  6  of  chapter  307  of  the 
General  Laws,  revoke  or  modify  said  decree 
allowing  said  account  That  on  February  6, 
1914,  said  petition  was  heard  before  said  pro- 
bate court  "all  parties  in  interest  being  rep- 
resented by  counsel  and  evidence  being  ad- 
duced, and  arguments  of  counsel  being 
made,"  that  npon  consideration  thereof  it  was 
ordered,  adjudged,  and  decreed  that  said  de- 
cree allowing  said  final  account  be  revoked 
and  the  account  be  amended  by  deducting  and 
charging  ott  13.070.12  from  the  item  $4,170.12 


and  crossing  off  the  item  of  inteeest,  $44.1RS, 
mentioned  in  Schedule  A  of  said  account; 
and  it  was  further  decreed  that  said  account 
as  amended,  be  allowed,  showing  a  balance 
due  the  administrator  of  $486.26.  From  said 
decree  of  February  6»  1014,  said  Hulda  Sher^ 
man  of  the  dty  of  Boston  In  the  oommon< 
wealth  of  Massachusetts,  as  administratrix 
of  tbe  estate  of  Emma  F.  Sheruum,  late  of 
Bloomlngton  la  the  state  of  Illinois,  appealed 
and  filed  her  daim  ot  appeal  in  the  oflke  ot 
the  clerk  of  said  probate  court  according  to 
law,  and  also  filed  ber  reasons  of  appeal  in 
the  superior  court  for  the  counties  of  Provi- 
dence and  Bristol  according  to  law.  Tbe  ap- 
pellant sets  out  In  her  reasms  of  appeal  that 
the  decree  of  May  2, 1812,  was  Altered  more 
than  40  days  prior  to  the  filing  by  said  Sam- 
uel J.  Howes  of  his  petition  In  said  prcdiate 
court  asking  for  the  revocation  or  modifica- 
tion of  said  decree  allowing  said  account; 
that  no  appeal  from  the  entry  of  said  decree 
has  ever  been  taken  "and  hence  said  probate 
court  has  no  right,  authority,  or  luzlsdlction 
to  entu*  the  decree  from  which  this  appeal 
is  talKU."  The  appeal  was  beard  by  tbe  su- 
perior court  June  22,  1914,  and  on  June  26, 
1814,  a  rescript  was  filed  In  whldi  the  court 
says: 

''This  cue  was  beard  on  the  acie  question 
whether  the  probate  court  of  the  town  of  Cum- 
berland had  authority  and  juriscliction  to  revoke 
and  modify  a  decree  allowing  the  first  and  final 
account  of  Howes  entered  on  May  2,  1912,  said 
revocation  being  asked  for  more  than  40'  days 
after  May  2,  1912." 

The  dedsion  was  that  tiie  decree  ot  the 
probate  court  from  which  the  appeal  was 
taken  be  set  aside  as  having  been  entered 
without  jutlBcUction.  To  this  decision  the  ap- 
pellee excepted.  The  case  Is  now  before  this 
court  on  his  bill  of  exceptions. 
Gbapt«  307,  {  6,  reads  as  follows: 
"Any  probate  court  may  modi^  or  revoke  any 
order  or  decree  made  by  it  on  an  uncontested 
application  before  appeal  therefrom,  or,  if  no 
appeal  is  taken,  before  the  time  for  taking  an 
appeal  has  expired,  and,  if  made  in  reference  to 
the  aettlement  of  any  estate,  also  before  the 
final  settlement  thereof,  upon  the  written  ap- 
plication of  any  person  interested  therein,  and 
after  notice  of  the  time  and  place  of  hearing 
thereon  appointed  by  the  court,  given  In  the 
tnanner  prescribed  by  it,  to  the  person  having 
charge  of  such  estate  and  to  all  other  interest- 
ed parties;  and  upon  any  modification  or  revo- 
cation, there  shall  be  the  same  right  of  and  time 
for  appeal  as  in  case  of  any  other  order  or  de- 
cree."^ 

The  appeUant  daims  "Oiat  this  section  au- 
thorizes such  modification  or  revocation: 
First,  at  any  time  before  an  appeal  la  taken, 
provided  such  an  appeal  is  taken  within  the 
time  authorized  by  the  statute  for  taking  it ; 
second,  if  no  appeal  is  taken  within  the  time 
prescribed  by  the  statute,  before  the  time  for 
taking  an  appeal  has  expired,  but  if  the  de- 
cree is  in  reference  to  the  settlement  of  any 
estate,  the  modification  must  be  also  before 
the  final  settlement  of  the  estate ;"  and  that 
"the  word  'also*  before  the  words  'before  a 
final  setUement,'  dearly  adds  an  additional 
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Undtatkm  to  tbe  time  wltbln  wblcb  the  pro- 
bate ooart  may  modify  or  reT<^  Its  decreea." 
The  appellee  clalxaa  that  the  Legislature  In- 
tended Uiat  a  decree  made  In  reference  to 
the  settlement  of  an  accoant  abtnild  be  made 
an  exception,  and,  having  tble  in  mind,  used 
the  said  words  "and  if  made  In  r^erence  to 
the  settlement  of  any  estate,  also  b^ore  the 
flnal  settlement  thereof,"  th^by  allowing 
probate  courts  to  revoke  or  modify  such  de- 
cree any  time  before  tbe  flnal  settlement  of 
Che  estate. 

The  section  provides  for  tbe  modification 
or  revocation  of  a  de<xee  made  by  the  pro- 
bate court  on  an  uncontested  application,  and 
clearly  expresses  two  llmltatlims  ot  time 
therefor,  viz.:  (1)  Before  an  appeal  is  taken; 
and  (2)  If  no  appeal  Is  tak^,  thea  before  the 
time  for  taking  an  appeal  has  exidred.  Then 
follow  the  words  In  controversy,  viz.:  "And, 
if  made  in  reference  to  the  settlement  of  any 
estate,  also  before  the  flnal  settlement  there- 
of." The  verbs  "modify"  and  "revoke"  are 
as  clearly  qualified  by  the  words  "before  the 
final  settlement  thereof  as  by  the  words  "be- 
fore the  time  for  taking  an  appeal  has  ex- 
pired." If,  therefore,  this  portion  of  the  sec- 
tion were  fnlly  expressed  by  supplying  the 
words  whl(^  must  be  understood  from  the 
context  It  would  read:  "And,  if  made  in  ref- 
erence to  the  settlement  of  any  estate,  also 
may  modify  or  revoke  any  order  or  decree 
made  by  it  on  an  uncontested  application  be- 
fore the  final  settlement  thereof."  To  con- 
strue the  words  In  question  Id  accordance 
with  the  appellant's  claim  that  they  are 
equivalent  to  the  words,  "bat  If  the  decree 
is  made  In  reference  to  the  settlement  of  any 
estate,  the  modification  must  be  also  before 
the  flnal  settlement  of  the  estate."  thus  add- 
ing an  additional  limitation  that  the  modlfl- 
catlon  or  revocation  must  precede,  not  only  the 
expiration  of  tbe  time  for  taking  an  appeal, 
but  also  the  settlement  of  the  estate,  made 
within  that  period,  would,  It  seems  to  us,  be  to 
read  Into  the  statute  a  limitation  which  the 
language  of  the  statute  does  not  express.  We 
see  nothing  In  tbe  language  of  the  statnte 
compelling  a  construction  that  such  revoca- 
tion or  modification  must  precede  the  ex- 
piration of  the  time  for  taking  an  appeal, 
or  excluding  the  construction  that  for  such 
a  decree  made  in  reference  to  the  settlement 
of  any  estate  a  different  period  of  limitation 
Is  fixed,  viz.,  tbe  time  of  the  flnal  settlement 
of  the  estate. 

In  Hammond  T.  Hammond,  19  R.  I.  400, 37 
Atl.  14.  cited  in  the  rescript,  the  municipal 
court  of  the  dty  of  Providence  as  a  court  of 
probate  May  21. 1895.  assigned  to  the  appellant 
dower  by  metes  and  bounds,  and  all  parties  in- 
terested In  the  lands  on  the  same  day  waived 


their  right  appeal  In  writing.  October  11, 
1886,  the  mnnicliial  court  made  a  decree  set- 
ting ODt  dower  to  tiie  appelant  In  the 
same  lands  In  a  special  manner,  by  tiie  as- 
signment to  bar  of  a  fixed  rental  to  be  paid 
to  ber  at  stated  periods.  On  appeal  tbe  oonit 
said: 

"We  think  that  the  municipal  court  had  no 
Jurisdiction  to  make  the  decree  appealed  from. 

Tbe  former  decree  determined  tbe  manner  in 
which  dower  should  be  assigned;  and,  the  par- 
ties having  waived  their  right  to  appeal  from  it, 
it  became  final  on  its  entry.  Gen.  Laws,  R.  I. 
cap.  264,  I  23.  The  revocation  of  its  action  by 
a  probate  court,  under  Gen.  Laws,  B.  I.  cap. 
209.  {  11.  is  to  be  made  before  the  time  for  tak- 
ing an  appeal  has  expired." 

Bockwell  V.  Holden,  22  R.  I.  243,  47  AIL 
543,  also  cited,  was  an  appeal  from  the  order 
of  a  probate  court  dismissing  for  want  of 
jurisdiction  a  petition  for  the  revocation  of 
an  order  admitting  a  will  to  probate,  said 
petition  setting  out  Ignorance  on  tbe  part  of 
a  nonresident  heir  at  law  of  tbe  statutory 
proceedings.  On  appeal,  jury  trial  being 
waived,  the  decision  was: 

"Per  Curiam.  The  appeal  is  dismissed  upon 
the  ground  that  the  court  of  probate  had  no  ju- 
risdiction to  make  the  order  asked  for.  Qen. 
I.awB,  cap.  209,  I  11.  Hammond  v.  Hammond, 
19  B.  I.  400  [87  Atl.  14]." 

In  each  of  these  cases  the  court  rightly  de- 
cided the  question  before  it;  and  the  lan- 
guage used  by  the  court  applied  only  to  such 
question.  In  neither  of  said  cases  was  the 
question  raised  which  is  now  before  the 
court  In  Hammond  v.  Hammond,  the  par- 
ties on  the  day  of  tbe  entry  of  the  decree 
waived  their  right  to  appeal  in  writing,  and 
the  time  within  which  an  appeal  could  be 
taken  had  also  expired;  and  by  section  23  of 
chapter  264,  Gen.  Laws  1896,  "Of  Dower  and 
of  Jointure,"  the  happening  of  either  of  these 
events  made  the  decree  flnal.  In  Rockwell 
V.  Holden,  the  appeal,  as  we  have  seen,  was 
from  an  order  of  the  probato  court  dismissing 
for  want  of  jurisdiction  a  petition  for  the 
revocation  of  an  order  admitting  a  will  to 
probate,  presented  after  the  time  within 
which  an  appeal  could  be  taken  had  expired. 
The  court,  therefore,  had  no  occasion  to  con- 
sider In  these  cases  the  provision  of  the 
statute  in  regard  to  the  modification  or  rev- 
ocation of  a  decree  made  in  reference  to  the 
settlement  of  any  estate,  which  we  are  called 
upon  to  construe  In  the  case  before  us. 

We  are  of  the  opinion  that  the  court  erred 
in  setting  aside  the  decree  of  the  probate 
court  from  which  the  appeal  was  taken  as 
having  been  entered  virlthout  jurisdiction. 
The  appellee's  exception  is  sustolned,  and 
the  case  Is  remitted  to  tbe  superior  court, 
with  direction  to  hear  the  appeal  upon  its 
merits. 
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HABE^'ESS  T.  BOARD  OF  OANTASSERB 
OF  CITY  OF  CENTRAL  FALLS. 
(No.  230.) 

(Sapreme  Court  of  Rhode  Island.    Dec.  18, 
19140 

1.  Ckkiiobau  (I  24*>— QuEsnoNS  Bkvxbw- 
ABix— Mattibb  or  Law. 

Whetber  vauks  placed  upon  a  ballot  by 
a  voter  conform  to  ue  statutory  requirement 
for  a  legal  ballot  ia  a  question  of  law  rather 
than  of  factt  and  may  be  reviewed  on  certiorari 
to  correct  enors  in  the  record  of  the  board  of 
canTasMTs. 

[Bd.  Note.— B^r  other  cases,  aee  Gertloraii, 
C^t.  I>ic.  I  37;  Dec  Dls.  f  24*} 

2.  EXJECnONB  (S  194*)  —  Ballotb  —  DmxK- 
GDisHiKo  Masks. 

Under  Gen.  Laws  1909.  c.  11,  i  41.  declar- 
ing that  each  voting  e<»npartment  shali  be  pro- 
vided  with  proper  pencile,  which  shall  be  of  a 
UDiform  color,  and  that  in  marking  bis  ballot 
DO  voter  shall  use  a  pencil  of  a  different  color, 
a  ballot  marked  with  a  parple  cross  in  the  circle 
at  the  top  of  a  party  column  must  be  rejected 
as  bearing  a  distingnisbing  mark,  where  the 
color  of  euch  mark  was  not  tn  conformity  with 
other  crosses  on  the  ballot  or  in  conformity  with 
the  color  of  the  pencils  furnished  for  marking* 
[Ed.  Note.— For  othtx  cases,  see  Electlcnd, 
Cent.  Dig.  H  m  187;  Dm.  Dig.  |  194.*] 

3.  Elections  (|  194*)— Baixotb— Vauditt. 

Where  the  petitioner  was  named  as  a  can- 
didate in  the  Democratic  column  and  also  in  the 
Progressive  column,  a  ballot  marked  with  a 
croea  in  the  square  at  the  right  of  the  petition- 
er's name  in  both  columns  is  not  illegal  and 
rannot  be  rejected  under  Gen.  Laws  1909,  c 
11,  I  43,  providing  that  the  voter  may  vote  tor 
the  candidates  of  nis  choice  by  making  a  cross 
in  the  square  oppodte  their  names,  for,  while 
the  marking  of  one  square  would  have  been  suf- 
ficient, the  marking  of  both  squares  does  not 
make  tbe  voter's  intentioa  doubtful  and  was  not 
forbidden  by  the  statute. 

[Ed.  Note.— For  other  eases,  'see  Elections, 
Cent.  Dig.  H  166,  167;  Dec  Dig.  f  194.*] 

4.  ELEonom  ({  194*)  —  Bauats  —  Disnif- 
OUI8HINO  Marks. 

Voting  marks  placed  on  a  ballot  in  a  man- 
ner permitted  by  statute  cannot  be  regarded  as 
improper  identifying  marks  without  pToot  of  a 
corrupt  intention. 

TEd.  Note^For  other  eases,  see  Eleetlona, 
Cent.  Dir.  H  166,  167;  DMTDig.  1 194.*] 

PetitiOB  by  Andrew  Harkneas  for  a  writ  of 
certiorari  i^lnst  tbe  Board  of  Canvassers 
of  tlie  Clt7  of  Central  VtXiB,  Writ  Issued. 

Peter  C.  Cannon,  Comstocic  &  Canning, 
and  Patrick  P.  Cnrran.  all  of  PioTMence,  for 
petitioDer.  WUson,  Gardner  k  Churchill,  of 
Providence,  and  John  N.  Batman,  of  Paw- 
tncket,  for  respondents. 

SWEETLAND,  J.  This  la  a  petition  for  a 
writ  of  certiorari  to  correct  certain  alleged 
errors  in  the  record  of  the  board  of  canvas- 
sers of  tbe  city  of  Central  Falls  in  relation 
to  the  electlmi  of  alderman  from  tbe  Fifth 
ward  of  said  city  for  the  term  of  two  years 
beginning  January  4,  1915.  The  respondents 
have  appeared  to  show  cause  why  said  writ 
should  not  l>e  issued. 

The  essential  allegations  of  tbe  petition, 


in  substance,  are  that  at  tbe  election  for  the 
office  of  alderman  from  the  Fifth  ward  of 
said  city,  for  said  term,  held  on  Novmber  S, 
1914,  the  petitioner  was  the  candidate  for 
said  office  of  both  the  Democratic  party  and 
tbe  Progresadve  party,  and  as  snch  candidate 
his  name  appeared  on  the  official  ballot  In 
the  Democratic  oolnmn  and  also  in  the  Pro- 
gressive ocdomn;  that  at  said  election  one 
John  J.  Standrlng  was  the  candidate  of  tiie 
Bepubllcan  par^  for  said  office,  and  as  such 
candidate  his  name  aiveared  on  the  official 
ballot  in  the  R^bllcan  column;  Uiat  on  the 
day  following  said  election  the  resptmdent 
board  of  canvassers  counted  the  ballots  giv- 
en In  at  said  election  and  erroneously  de- 
clared and  entered  upon  Its  record  that  said 
Btandring  had  rec^ved  at  said  election  121 
votes  for  said  office,  and  that  the  petitioner 
had  received  at  said  election  118  vot»  for 
said  office,  and  that  said  Standrlng  hiul  been 
elected  as  snch  alderman  for  said  term. 
Tlie  petitioner  further  alleges,  ta  substance, 
that  said  board.  In  counting  said  votes  and 
In  making  its  dedidon,  declared  and  record- 
ed as  aforesaid,  erroneousir  counted  a  vote 
for  said  Standrlng  appearing  upon  a  ballot 
which  was  defective  because  It  bore  a  dis- 
tinguishing mark,  and  that  said  board  er- 
roneously rejected  as  defective  four  ballots 
upon  each  of  which  appeared  a  vote  in  favor 
of  the  petitioner  for  said  office. 

[1]  The  ballots  cast  at  said  election  have 
been  introduced  in  evidence,  and  we  have 
examined  them.  In  Rice  v.  Town  Council  of 
Westerly,  35  R.  I.  117,  85  Atl.  553,  this  court 
held  that  "whetber  the  marks  placed  upon  a 
ballot  by  a  voter  conform  to  the  statutory 
requirements  for  a  legal  ballot  Is  a  Question 
of  law  rather  than  of  fact,"  and  is  a  question 
properly  reviewable  In  certiorari. 

[2]  We  will  consider  first  the  ballot  which 
contained  on  Its  face  a  vote  for  said  Stand- 
ring  for  said  office,  which  vote  the  petitioner 
claims  was  erroneonsly  counted  in  favor  of 
said  Standrlng  by  the  respondents.  The  pe- 
titioner claims  that  said  ballot  was  defective 
and  should  have  been  rejected  because  it 
bore  a  distinguishing  mark.  This  ballot  was 
marked  with  crosses  each  placed  respectively 
in  the  squares  to  the  right  of  the  names  of 
all  but  one  of  the  candidates  in  the  Repub- 
lican column.  These  crosses  appear  to  liave 
been  made  with  a  lead  pencil  and  are  uni- 
form In  color  with  the  crosses  placed  upon 
the  other  ballots  cast  at  said  election  and 
presented  In  evidence  before  us.  There  also 
appears  upon  this  ballot  in  the  circle  under 
the  eagle  at  the  top  of  the  B^ubUcan  column 
a  blotch  of  purple  color  nearly  filling  said 
circle  in  which  blotdi  of  color  are  two  cross- 
es apparently  made  with  puride  ink  or  with 
a  peiudl  of  soft  purple  lead.  Section  41  ct 
chapter  11,  Gen.  Laws  1909,  provides: 

"Each  voting-sbelf  or  compartment  shall  be 
kept  provided,  by  the  city,  town,  ward  and  dls- 
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trict  clerks,  vith  proper  pencils  for  mark{Dg 
tbe  ballots,  which  pencils  shall  be  by  the  su- 
pervlaora  kept  is  condition  for  use;  but  aU 
pencils  furnished  for  said  purpose  in  any  elee- 
tioD  shall,  in  each  voting-district,  be  such  as 
will  mark  a  uniform  color,  and  in  marking  his 
ballot  no  voter  Bball  use  a  pencQ  marking  a  dif- 
ferent color." 

In  Bice  y.  Town  Council  of  Westerly,  35 
R.  I.  117,  85  Atl.  653.  referring  to  this  pro- 
vision, we  have  said: 

"The  clear  Intent  of  this  section  la  to  Rnard 
against  the  identification  of  a  voters  ballot  by 
means  of  the  medium  used  by  him  in  marking 

his  ballot." 

The  purple  blotch  and  the  purple  crosses 
In  tbe  (Uxcle  on  the  ballot  now  being  consid- 
ered must  be  held  to  be  distinguishing  marks 
placed  upon  his  ballot  by  the  voter  whereby 
it  may  be  Identified  as  the  one  voted  by  him. 
Said  ballot  should  have  been  rejected  by  the 
respoDdents  as  defective.  The  vote  for  Stand- 
ring  appearing  thereon  was  erroneously 
counted  in  his  favor. 

[3,  *]  We  will  now  consider  the  four  other 
ballots  which  were  rejected  by  the  respond- 
ents aa  defective,  and  in  regard  to  the  rejec- 
tion of  which  the  petitioner  here  complains. 
Neither  of  these  ballots  was  marked  In  ei- 
ther of  the  circles  appearing  under  the  party 
emblems  thereon;  but  each  was  marked  with 
a  cross  in  the  square  at  the  right  of  the  pe- 
titioner's name  as  a  candidate  for  alderman 
in  the  Democratic  column  and  also  with  a 
cross  in  the  square  at  tbe  right  of  the  peti- 
tioner's name  as  a  candidate  for  alderman 
in  the  ProgresalTe  column.  In  support  of 
their  action  the  respondents  urge  that  such 
marking  of  the  ballot  is  illegal,  not  being 
authorized  by  the  statute,  and  further  that 
such  a  method  of  marking  the  ballot  consti- 
tutes a  distinguishing  mark.  Tlie  respond- 
ents rely  somewhat  upon  the  authority  of 
Thorpe  T.  Fales,  33  B.  L  3»i.  81  Atl.  721,  to 
establish  the  iUeg^ity  of  these  ballots.  In 
that  can  the  name  of  tbe  petitioner  Thorpe 
appeared  upon  the  official  ballots,  then  in 
question,  as  a  candidate  fbr  the  office  of  town 
councilman  in  the  Democratic  column  and 
also  in  the  column  beaded  "Frogressire  Cit- 
izens Nomination  Papers."  Uiwn  each  of  the 
three  ballots  under  consideration  in  that  case 
tbe  voter  had  marked  a  cross  in  the  circle 
under  tbe  emblem  at  tbe  top  of  tbe  Demo- 
cratic column  and  also  a  cross  in  tbe  circle 
at  tbe  top  of  the  column  beaded  "Progressive 
Citizens  Nomiuatlon  Papers."  Relying  upon 
the  explicit  language  of  the  statute,  this 
court  held  In  that  case  that  said  ballots  were 
properly  rejected.   The  court  said: 

"Section  43,  c.  11,  Gen,  Laws  1909,  provides 
inter  nlia  ns  follows:  'When  a  voter  has  placed 
a  cross  (S.)  in  any  one  circle,  and  bos  not  made 
any  mark  in  any  other  circle,  such  cross  (X) 
shall  be  counted  aa  a  vote  for  each  of  the  can- 
didates in  the  column  above  which  It  is  placed 
except  for  those  candidates  whose  names  have 
been  canceled.*  The  inference  is  plain  that  a 
cross  in  a  given  circle  on  the  ballot  is  nullified 
by  a  cross  in  another  circle  on  tlw  same  ballot 
and  the  ballot  must  be  rejected." 


Thorpe  T.  Fales,  so  far  as  it  is  relied  up- 
on by  the  respondents,  relates  to  voting 
marks  placed  in  more  than  one  of  the  circles 
above  the  columns  of  party  candidates  on 
a  ballot,  and  is  not  an  authority  upon  the 
question  now  befbre  us.  Neither  of  the  four 
voters  who  cast  the  ballots  now  under  con- 
sideration marked  his  ballot  In  either  of  the 
circles  over  the  party  designation;  and  the 
statutory  provisions  regulating  voting  for 
groups  of  candidates  do  not  affect  ^ther  of 
these  ballots.  Section  c  11,  Gen.  Laws 
1909,  among  other  things,  provides  as  fol- 
lows: 

"The  Toter  may  omit  to  mark  In  any  circle, 
and  may  vote  for  the  candidates  of  his  choice 
by  making  a  cross  (X)  in  tbe  square  opposite 
their  names  •  •  •  and  audi  votes  shall  be 
counted." 

The  language  of  this  provision  is  not  so 
explicit  as  to  require  that  the  voter  shall 
vote  for  the  candidate  of  his  choice  for  a  cer- 
tain office  by  making  a  cross  in  every  square 
opposite  the  name  of  such  candidate,  when 
said  name  appears  uiron  the  offlcial  ballot 
more  than  once  among  tbe  names  of  candi- 
dates for  said  office.  We  think  in  such  cir- 
cumstances It  would  be  a  reasonable  con- 
struction of  this  provision  to  hold  that  the 
voter  has  voted  for  a  candidate  when  he  has 
made  a  cross  In  one  square  opposite  the  name 
of  such  candidate.  Tbe  question  then  arises^ 
although  to  effect  the  voter's  Intention  it  may 
be  unnecessary  to  make  a  cross  In  every 
square  opposite  tbe  name  of  the  candidate 
of  tbe  voter's  choice,  has  tbe  voter  rendered 
his  ballot  defective  by  mAiittig  a  cross  in 
more  than  <me  of  the  squares  opposite  such 
name,  when  such  name  appears  upon  the  of- 
ficial ballot  more  than  once  among  the  names 
of  candidates  for  said  office?  It  cannot  be 
said  that  such  action  creates  any  uncertain- 
ty as  to  the  voter's  intention.  Altbougb  tlie 
candidates'  names,  printed  upon  the  (^dal 
ballots,  are  placed  there  as  tbe  choice  of  the 
different  political  parties  or  of  groups  of 
citizens  expressed  upon  nomination  papers, 
the  direction  of  the  statute  is  that  the  voter 
shall  vote  for  the  candidate  of  bis  choice,  not 
for  a  candidate  as  the  nominee  of  one  of  tbe 
political  parties  or  of  other  groups  of  cit- 
izens. The  voter  surely  cannot  be  said  to 
have  less  clearly  indicated  his  personal  chc^ce 
of  a  candidate  when  he  has  expressed  it  more 
than  once. 

This  court  has  approved  of  the  doctrine 
urged  upon  our  attention  by  tbe  respcmdents 

that: 

"As  the  Lefcislature  has  required  the  elector 
to  express  his  intention  bv  certain  well-defined 
markings  upon  his  ballot,  ols  intention  must  be 
determined  by  these  markings,  and  not  by  the 
uncertain  and  undefined  ideas  of  the  judges  of 
election,  or  by  the  courts,  as  to  his  InteDtion. 
The  Legislature  has  clearly  and  precisely  de- 
fined the  manner  in  which  the  elector  may  desig- 
nate the  candidates  for  whom  he  desires  to 
vote,  and  baa  prescribed  definite  and  fixed  rules 
to  govern  tbe  voter  in  deslRnatlng  such  candi- 
dates.  As  before  stated,  the  aystem  b  simply 
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aM  there  la  no  difficulty  in  the  elector's  com- 
plying with  the  niles.  In  our  view,  it  is  neither 
the  duty  of  the  judges  of  election  nor  the  courts 
to  fritter  away  the  benefits  of  the  system  by 
strained  efforts  to  get  at  the  intention  of  the 
voter  in  any  manner  other  than  by  followiag 
the  rales  prewrtbed  by  the  Legislature."  Gain- 
er T.  Dunn,  29  B.  I.  239,  68  Att  801. 

This  bmudi  of  the  matter  before  as,  how- 
ever, does  not  present  the  case  ot  a  voter  who 
has  attempted  to  express  his  Int^tlon  In  a 
manner  contrary  to  that  clearly  and  pre- 
cisely defined  by  the  Legislature.  The  Legis- 
lature baa  not  explicitly  prescribed  what  the 
voter  shall  do  vhen  be  finds  the  name  of  tbe 
candidate  of  his  choice  for  a  certain  office 
printed  in  two  or  more  places  npon  the  of- 
ficial ballot.  It  may  be  said  under  a  liberal 
construction  of  the  statute  that  the  provl- 
sion  which  permits  the  voter  to  vote  for  the 
candidate  of  bis  choice  for  a  certain  office  by 
making  a  cross  In  tbe  square  opposite  such 
candidate's  name  bas  been  literally  observ- 
ed when  tbe  voter  malfes  a  cross  opposite 
such  candidate's  name  wherever  it  appears 
npon  the  official  ballot;  or  It  may  be  said 
as  It  was  said  by  tbe  Supreme  Court  of  Mich- 
igan in  Attorney  General  v.  Glaser,  102  Mich. 
396,  61  N.  W.  648,  64  N.  W.  828,  in  its  first 
opinion  in  said  case  construing  a  statutory 
provision  similar  to  our  own: 

"Applying  the  rule  of  construction  which  we 
think  should  obtain  in  this  case,  there  can  be 
no  doubt  that  the  relator  was  elected.  A  large 
number  of  the  defective  ballots  had  a  cross 
under,  the  party  name  of  the  Republican  and 
also  of  the  Citizens  ticket.  The  tickets  were, 
it  is  true,  identical:  but  a  single  mark  con- 
stituted a  vote,  and  the  second  mark  was  wholly 
unnecessary  and  inappropriate  to  register  tbe 
voter's  intent— as  much  so  as  would  have  been 
any  mark  pieced  under  the  Democratic  ticket. 
Such  mark  might  have  been  an  agreed  means 
for  identification  of  the  ballot,  and  must  be  held 
to  have  been  a  distinguishing  mark." 

In  case  the  meaniog  of  any  of  the  provi- 
sions of  our  system  of  Sections  by  secret 
ballot  Is  not  plain,  this  court  inclines  to  a 
reasonable  and  liberal  cwstmction  of  the 
doubtful  provision  in  favor  of  the  voter, 
when  such  manner  of  construction  will  give 
effect  to  the  intention  of  the  voter  and  is  not 
in  confilct  with  the  fnndamental  design  of 
the  system,  to  provide  for  a  secret  ballot  and 
to  prevent  corrupt  practices  In  elections.  In 
Attorney  General  v.  Olaser,  supra,  after  re- 
hearing, the  court  said  (102  Hlch.  405,  61 
N.  W.  648),  that  It  had  reached  Its  former 
conclusion  with  some  hesitancy,  that  it  bad 
been  since  Informed  that  a  contrary  practical 
construction  had  been  gLv&i  by  the  law  de- 
partment of  the  state  prevtous  to  the  elec- 
tion, and  tbat: 

"In  view  of  this  practical  Gonstruetion,  it 
should  be  held  that  uie  class  of  ballots  above 
referred  to  are  not  illegal.  While  it  may  be  said 
that  the  placing  of  the  cross  opposite  the  name 
of  tbe  candidate  on  each  of  the  two  tickets  was 
unnecessary,  neither,  by  itself,  was  inappropri- 
ate to  express  the  voter's  intent,  and  we  feel 
constrained  to  hold  that  the  rule  which  was 
laid  down  in  oar  first  opinion  was  too  rigid.'* 


We  are  of  the  opinion  that  under  a  fair 
construction  of  our  statute  the  four  ballots 
now  being  considered  should  not  be  held  to 
have  been  marked  contrary  to  the  provisions 
of  the  statute.  We  find  them  to  be  legal  bal- 
lots, and  the  votes  thereon  in  favor  of  tbe 
petitioner  should  have  been  counted  for  him. 
As  we  have  reached  the  conclusion  that  the 
method  of  marking  the  four  ballots  now  be- 
ing considered  Is  permissible  under  tbe  stat- 
ute, the  question  does  not  arise  as  to  wheth- 
er such  marks  amount  to  distinguishing 
marks  placed  ui>on  bis  ballot  by  the  voter 
whereby  it  afterwards  may  be  identified  as 
the  one  voted  by  blm.  Voting  marks  placed 
on  a  ballot  in  a  manner  permitted  by  the 
statute,  without  proof  of  a  corrupt  int^tion 
In  so  doing,  cannot  be  regarded  as  Improper 
Id^tifylng  marks. 

Tbe  writ  of  certiorari  may  issue  In  accord- 
ance with  the  prayer  of  the  petition,  return* 
able  December  21,  191^  at  10  o'clock  a.  ra. 


KING  et  al.  v.  BOARD  OF  CANVASSERS 
AND  REGISTRATION  OF  CITT  OF 
PBOVIDENCE.   (No.  238.) 

(Supreme  Gonrt  of  Rhode  Island.  Dec  IS, 
1914.) 

1.  Electiomb  (8  83*)— City  CoDNOiZf— Febson- 
AL  Pbopebty  Tax— Pabtnebs. 

Const  art  2,  i  2,  provides  that  no  person 
shall  vote  in  the  election  of  councitmen,  etc., 
unless  he  shall  have  paid  a  tax  assessed  on  his 
property  therein  valued  at  least  at  (134.  Laws 
1910,  a  640j  S  22,  provides  that  no  person  who 
claims  the  rt^ht  to  vote  on  the  payment  of  a  tax 
assessed  against  him  on  property  for  council- 
men,  etc.,  shall  vote  unless  on  production  of  a 
certificate  from  the  collector  of  taxes  that  he 
has  paid  the  tax  ssscssed  agaioet  him.  Gen. 
Laws  1900,  c.  8,  $  32,  authorizes  the  board  of 
canvassers  and  registration  to  summon  wit- 
nesses and  compel  tbe  production  of  documents 
to  determine  questions  arising  before  the  board. 
A  partnership  consisting  of  two  equal  partners 
was  assessed  and  paid  a  tax  on  personal  prop- 
erty valued  at  fl,200  under  Gen.  Laws  1909,  c. 
57,  1  9,  as  amended  by  Laws  1912,  c.  7G0,  | 
39,  taxing  partnership  property  to  the  firm  as 
an  entity.  Held,  that  the  partners  though  pajr- 
ing  no  other  tax,  having  a  property  interest  in 
the  firm  of  more  than  ¥184  on  which  a  tax  was 
paid,  were  entitled  to  vote,  and  it  was  no  ob- 
jection that  a  partner's  interest  might  not  be 
determinable,  since  tbe  board  bad  the  power  to 
determine  it 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  SS  77-81;  Dec  Dig.  }  83.*] 

2.  Pabtnebship  (!  76*)— "Intebbst  of  Pabt- 

NEB." 

The  "interest"  of  a"  partner  in  the  firm  prop- 
erty is  the  share  to  which  he  is  entitled  under 
the  partnership  contracts  after  tbe  firm  debts 
are  paid  and  the  partners'  equities  are  adjusted. 

(Ed.  Note.-— For  other  cases,  see  Partnership, 
Cent  Dig.  8S  116,  124,  148 ;  Dec.  Dig.  §  70.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interest] 

3.  Pabtnebship  ($  76*)— Iktebest  or  Pabt^ 

NEB—'  'PbOPEBTT," 

Since  the  interest  of  a  partner  in  the  firm 
property  may  be  seized  under  legal  process  and 
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may  be  mortgaged,  the  intereBt  of  partners  In 
tbe  firm  assets  miut  be  considered  "property." 

[Bd.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  8S  116,         148;  Dec  Dig.  f  76.^ 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property.] 

4.  CoNsrmmoNAi.  Law  (|  48*)— CoNSTBttc- 
TiON  or  Statute  to  Avoid  Unoonstitution- 

ALITT— "ASSKSSBD  AGAIHST  HiM." 

liawB  1910,  c.  640,  8  22,  providing  that  no 
person  who  claims  the  right  to  vote  for  mem- 
bers of  a  cits;  council  on  tbe  payment  of  a  tax 
"assessed  against  him"  on  property,  etc.,  mnst 
be  constmed,  to  avoid  unconstitutionality,  with 
Const,  art.  2,  {  2,  providing  that  no  person  shall 
at  any  time  be'  aJlowed  to  vote  in  tbe  election 
of  a  city  council,  unless  he  shall  have  paid  a 
tax  "assessed  against  his  proper^,"  and  the 
words  "assessed  against  him '  can  haTe  no  fur- 
ther meaning  than  the  words  "assessed  against 
his  property?' 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Gent.  Dig.  fi  46 ;  Dec.  Dig.  8  48.*] 

Petition  for  writ  of  mandamus  by  Thomas 
J.  King  and  Patrick  B.  King  against  the 
Board  of  Canvassers  and  Registration  of  the 
City  of  Providence.    Petition  granted. 

Comstoefc  &  Canning,  Joseph  P.  Canning, 
and  Patrick  P,  Curran,  all  of  Providence,  for 
petitioners.  Albert  A.  Baker,  City  Sol.,  and 
Elmer  S.  Chace,  Asst  City  Sol.  both  of  Prov- 
idence, for  resiwndettts. 

JOHNSON,  C.  J.  The  petlUonera,  Thomas 
J.  King  and  Patrick  Q.  King,  both  of  Provi- 
dence In  the  county  <^  Providence,  set  out  In 
their  petition:  That  tta«y  are  dtlzena  of  tbe 
United  States  and  of  tbe  state  of  Rhode  la- 
land  and  have,  during  all  their  respective 
lives,  been  residents  of  said  Providence. 
That  they  are^  and  for  several  years  last 
past  have  been,  copartners  diOag  bttsinesB  In 
said  Providence  under  the  firm  name  and 
style  of  Patrick  King.  That  in  the  year 
1912  the  names  of  eaeb  at  said  petitionera 
by  the  board  of  canvassers  idaoed  npon 
the  list  of  persons  who  were  qnallfled  by 
the  payment  of  a  personal  proiwrty  tax 
to  vote  for  all  general  officers  and  for  mem- 
bers of  the  board  ot  aldermen  and  the  dty 
council  of  said  Providence  at  the  election 
held  in  said  Providence  in  Novembw,  1912. 
That  in  tbe  year  1913  there  was  no  election 
held  in  said  Provldrace  and  no  voting  list 
was  made  np  for  that  year.  That  in  tbe  year 
1014  tbe  board  of  tax  assessors  of  said  dty 
assessed  said  copartnership  on  tai^ble  per- 
sonal property'  In  the  sum  of  fl,200,  and  said 
petitioners  bare  duly  paid  said  tax  assessed 
against  tbon.  That  ^e  Intereat  of  each  of 
said  copartners  In  said  taxed  property  is  of 
greater  value  than  fl34.  That  said  petition- 
em  have  applied  to  said  board  of  canvassers 
and  r^latratlon  to  have  their  names  placed 
on  tbe  list  of  persons  who,  by  reason  of  the 
ownership  of  personal  property  and  tbe  pay- 
ment of  a  tax  there<ni,  are  qualified  to  vote 
for  ail  officers  to  be  voted  for  at  tbe  general 
election  to  be  held  on  the  3d  day  of  Novem- 
ber, A.  D.  1914,  Intruding  members  of  the 


board  ot  aldermen  and  comnum  ooondUmen 
of  said  Providence,  but  that  said  board  ol 
canvassers,  etc.,  has  refused  to  place  their 
names  on  said  list  and  denies  that  th^  are 
entitled  to  vote  at  said  election  for  said  offl- 
ceis  or  tor  any  other  perscms.  They  pray 
that  said  board  of  canvassers  be'  ordered  by 
writ  of  mandamus  to  place  the  names  of  said 
petitioners  on  said  list  of  persons  who,  by 
reason  of  the  ownership  of  personal  property 
and  the  payment  of  the  tax  thereon,  are  en- 
titled to  vote  for  all  officers  to  be  elected  in- 
cluding members  of  the  board  of  aldermen 
and  common  couhdl  In  the  ward  in  which 
they  reside  in  said  Providenc& 

[1]  Tbe  question  is  therefore  presented: 
Are  two  citizens  of  the  United  States  and  of 
this  state,  who  are  otherwise  qualified  under 
the  Constitution  and  laws  of  this  state,  and 
who  are  copartners  in  a  copartnership  situat- 
ed in  the  dty  of  Providence,  which  said  co- 
partnership bas  been  lawfully  taxed  in  the 
year  1914  in  said  city  upon  $1,200  tangible 
personal  property  belonging  to  said  copart- 
nership, and  which  tax  was  paid  October  22, 
1914,  entitled  by  reason  of  such  taxation  and 
the  payment  of  said  tax  to  be  listed  among 
the  persons  entitled  to  vote  in  the  election 
of  all  said  officers,  including  the  dt^  council 
of  said  city  of  Providence,  at  the  election  to 
be  held  on  tbe  third  day  of  November,  1914? 

The  constltutioual  provision  limiting  the 
right  to  vote  In  the  election  of  the  city  council 
of  any  dty  is  contained  in  the  proviso  at 
article  2,  g  2,  of  the  Amended  Constitution: 

"Provided,  that  no  person  shall  at  any  time  be 
allowed  to  vote  in  tbe  election  of  tbe  city  coun- 
cil of  any  dty,  or  upon  any  proposition  to  im- 
pose a  tax,  or  for  the  expenditure  of  money  ht 
any  town  or  city,  unless  he  shall  within  the 
year  next  preceding  have  paid  a  tax  assessed  up- 
on his  property  therein,  valued  at  least  at  one 
hundred  and  thirty-four  dollars." 

This  proviso  Is  repeated  in  chapter  6  of  the 
General  Laws  1909,  "Of  the  Rights  and  Quali- 
fications of  Voters,"  section  1.  Chapter  7  of 
the  General  Laws  1000,  "Of  the  Registering, 
Listing  and  Returning  Lists  of  Voters  and  of 
Proof  of  thdr  Qualification  to  Vote,"  was 
amended  by  chapter  640  of  the  Public  Laws, 
approved  August  22,  1910.  Section  22  of  said 
chapter  640  is  as  follows: 

"Sec.  22,  No  person  who  claims  tbe  right  to 
vote  u^on  the  payment  of  a  tax  or  taxes  assess- 
ed Q^inst  him  upon  property,  for  aldermen  or 
common  eonndlmcn  of  any  city  within  this 
state,  or  upon  any  proposition  to  impose  a  tax 
or  for  tbe  expenditure  of  money  in  any  town 
or  city,  shall  by  the  boards  of  canvassers  be  ad- 
mitted to  vote  for  said  officers  or  unon  said 
propositions,  unless  upon  the  production  of  a 
certificate  nom  the  collector  of  taxes,  town 
treasurer,  or  clerk  of  the  town  or  city  in  which 
he  resides,  that  before  the  sixth  day  preceding 
the  day  of  such  voting  he  bas  pali  such  tax 
assessed  against  him  therein  for  and  within 
such  year." 

The  provision  tOr  the  taxation  of  partners 
In  General  Laws  1909,  c.  57,  |  9,  was  as  fol- 
lows: 
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"Second.  Fanners  In  mercantile  or  other  bual- 
ness,  vhether  residing  in  the  same  or  in  differ- 
ent places,  shall  be  jointl?  taxed  nnder  their 
partnership  name,  in  the  place  where  their  bnsi- 
ness  is  carried  on.  for  all  the  personal  property 
pertaining  to  such  business.  If  partners  bare 
places  of  business  in  two  or  more  towns,  thej 
shall  be  taxed  in  each  of  such  towns  for  the 
partnership  property  pertaining  to  the  business 
transacted  therein.  Tangible  personal  property 
of  the  partnership,  situated  or  being  In  any 
town  where  the  partnership  has  no  place  of 
business,  shall  be  taxed  therein  to  the  partners 
jointly  under  their  partnership  name.  Each 
partner  shall  be  liable  for  the  whole  of  the  co- 
partnership tax." 

Said  section  9  of  chapter  67.  General  Laws 
190^  was  amended  by  cdiapter  768,  t  80,  Pub- 
lic Laws  1912,  BO  as  to  provide  that  tangible 
personal  propwtyt  as  enumerated  therein, 
"b^onglng  to  any  person,  partnership,  cor- 
poration. Joint  stock  company  or  association, 
shall  be  taxed  to  such  person,  partnership, 
corporation,  Joint  stock  company,  or  associa- 
tion in  the  town  where  said  property  Is  slt- 
oated." 

The  respondents  claim  that  the  statutes 
of  this  state  resting  to  taxation  treat  a 
partnership  as  an  entity.  As  we  have  seen, 
by  chapter  7^.  S  39,  Public  Laws  1912,  the 
property  of  the  partnership  "shall  be  taxed 
to  such  *  •  •  partnership."  We  do  not 
think  there  Is  any  essential  difference,  so  far 
as  the  right  to  vote  of  the  partners  Is  con- 
cenied,  between  this  provision  and  that  of 
chapter  57,  S  9,  General  Laws  1909,  that: 

"Partners  in  mercantile  or  other  business, 
whether  residing  in  the  same  or  in  different 
places,  shall  be  Jointly  taxed  under  their  part- 
nership name,  in  the  place  where  their  busi- 
ness is  carried  on,  for  all  the  personal  property 
pertaining  to  such  business." 

[2-4]  If  the  partnership  Is  treated  as  an  en- 
tity In  the  one  case  it  is  equally  so  treated  In 
the  other.  We  think  the  partners  are  Jointly 
taxed  under  the  partnership  name  under 
chapter  769,  S  39,  Public  Laws,  as  well  as 
they  were  under  chapter  67,  |  9,  General 
Laws.  A  partnership  exists  when  it  has  been 
formed  by  the  act  of  the  persons  who  com- 
pose It,  and  the  statute  provides  that  the 
property  belonging  to  such  partnership  shall 
be  taxed  to  such  partnership.  We  do  not 
think  that  this  prevents  its  being  a  tax  up- 
on the  interests  of  the  partners  therein.  It 
Is  well  settled  that  the  Interest  of  a  partner 
in  the  firm  property  is  the  share  to  which 
he  Is  entitled  under  the  partnership  contract, 
after  the  firm  debts  are  paid  and  the  part- 
ners' equities  are  adjusted.  This  interest 
may  be  seized  under  legal  process.  Randall 
V.  Johnson,  13  R.  I.  338;  Trafford  v.  Hub- 
bard, 15  R.  I.  326,  4  Ati.  762,  8  AtL  690.  It 
may  also  be  raortgaged  by  the  partner.  Pat- 
terson V.  Atkinson,  20  R.  I,  102,  37  Atl.  632. 
This  Interest  of  the  partners  in  the  assets 
of  the  firm  la  therefore  property.  A  tax  up- 
on the  assets  of  the  firm,  paid  by  the  firm, 
la  a  tax  paid  out  of  said  pn^erty.  In  the 
case  at  bar,  the  iiartners  hold  equal  Interests 


in  the  eopartnerahlp,  and  tbe  Interest  of 
each  partner  la  IneritaUy  lednced  by  tbe 
amount  of  one-half  of  the  tax  paid.  The  cxm- 
stitutlonal  provision  dted  aopra  leqairea  that 
a  person  "shall  within  the  year  next  preced- 
ing have  paid  a  tax  assessed  npon  his  proper- 
ty therein  valued  at  leaat  at  one  hundred 
and  thlrty-fonr  dollam,"  while  cluster  640,  | 
22,  P.  L.  1910,  provides  that  no  person  shall 
be  admitted  to  vote  for  said  officers  or  upon 
said  propoiltiona,  "unless  upon  the'  produc- 
tion of  a  certlflcate  from  the  collector  of 
tastes,  town  treasurer,  or  clerk  of  the  town 
or  city  in  which  he  resides,  that  b^re  the 
sixth  day  preceding  the  day  of  each  voting  he 
has  paid  such  tax  assessed  against  him  there- 
in for  and  within  such  year.**  We  take  It 
that  the  words  need  In  said  section  22  "tax 
assessed  against  blm"  can  Impose  no  greater 
limitation  or  restriction  upon  the  right  of 
votli^  than  the  words  of  the  Constitution 
"tax  assessed  npon  his  property,"  and  that 
they  must  be  so  construed,  if  iMsslble,  to 
avoid  the  objection  of  onconstltntlonallty. 
We  see  no  dWIcnlty  in  so  conatrolng  them. 

Respondents  suggest  that  the  Legislature 
has  made  no  provision  whereby  a  tax  on  a 
partnership  could  be  considered  a  tax  on 
the  Individual  members  of  a  firm,  and  that 
the  board  of  canvassers  and  registration 
have  no  means  whereby  they  may  determine 
whether  a  partner's  interest  Is  sufficient  to 
entitle  him  to  vote.  But  by  <Aapter  S,  Gen. 
Laws  1909,  S  32,  the  board  of  canvassers  and 
registration  is  authorized  and  empowered  to 
summon  and  compel  the  attendance  of  wit- 
nesses, and  to  compel  the  production  of  all 
papers,  books,  documents,  records,  certlft- 
cates,  or  other  legal  evidence  that  may  be 
necessary  or  proper  for  the  determination 
and  decision  of  any  question  or  the  discharge 
of  any  duty  required  by  law  of  said  board- 
-  We  think  the  petitioners  have  the  right  to 
have  their  names  placed  upon  the  list  of  those 
persons  who  are  entitled  to  vote  in  the  elec- 
tion of  all  civil  officers.  Including  members 
of  the  city  council  of  the  dty  of  Providence 
at  the  election  to  be  held  November  8, 1914. 

The  petition  Is  granted. 


BBIGGS  V.  BRIGOS.    (No.  4761.) 

(Supreme  Court  of  Rhode  Island.  Dec.  16, 

1914.) 

1.  Wills  <§  163*)— PBocEBomGa  fob  Pbobati 

— BUBDEN  OF  PbOOF. 

One  contesting  die  probate  of  a  will  on  the 
ground  that  it  was  procured  by  undue  influence 
has  the  burden  of  establishing  the  nndue  influ- 
ence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  38S-402 ;  Dec  Dig.  {  163.*] 

2.  Wills    324*)— Pbobatb— Evidence. 

In  a  will  contMt  case,  evidence  of  undue  in- 
fluence held  Inanffident  to  go  to  the  Jury. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent. 
Dig.  H  226,  767-770;  Dec.  Dig.  |  324.*] 


*For  Ahar  esses  see  sune  topic  and  section  NUMBBR  in  Dee.  DIa.  A  Am.  Dig.  Key-No.  Series  a  R«p*r  Indezos 
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Exceptions  from  Superior  Court,  ProTl- 
dence  &  Bristol  Conntles;  John  W.  Sweeney. 
Judge. 

Proceeding  by  Mary  E.  Briggs,  as  executrix 
for  the  probate  of  the  will  of  Hiram  A.  Briggs, 
deceased,  opposed  by  Charles  A.  Briggs. 
From  a  decree  admitting  the  Instmment  to 
probate  the  contestant  appealed  to  the  supe- 
rior court.  There  a  verdict  was  directed  in  fa- 
vor of  the  will,  and  contestant  excepted.  Ex- 
ceptions orerrnled,  and  case  remitted  for  de- 
cree. 

Henry  W.  Hayes  and  Boss  &  Bamefield.  all 
of  Providence,  for  appellant  Fitzgerald  & 
Higgins,  of  Providence,  for  appellee. 

FEB  CUBIAM.  This  cause  Is  an  appeal 
from  a  decree  of  the  probate  court  of  Paw- 
tucket  entered  January  10,  1913,  allowing 
a  certain  written  instrument  bearing  date  No- 
vember 27,  1907,  as  the  last  will  and  testa- 
ment of  Hiram  A.  Briggs,  late  of  said  Paw- 
tucket,  deceased.  From  this  decree  Charles 
A.  Briggs,  the  only  son  of  the  deceased, 
claimed  an  appeal.  Ma^  B.  Briggs  Is  the 
widow  of  said  Hiram,  and  is  named  In  said 
instrument  as  the  ezecudix  thereof.  She 
was  a  second  wife,  and  Is  not  the  mother  of 
the  appellant  The  case  was  tried  In  the 
superior  court  before  a  Jury,  and  after  the 
evidence  was  all  In  the  court  directed  a 
verdict  in  favor  of  the  will,  and  the  matter 
is  now  before  tliis  court  on  lytpellanf  s  ex- 
ceptions. 

Hiram  A.  Briggs  was  oigaged  in  a  cott(m 
waste  business,  established  by  his  father  and 
continued  and  successfully  conducted  by  him- 
self. The  appellant  was  bom  September  20, 
1871.  His  mother  died  February  20,  1883. 
By  his  own  choice  Charles  left  school  when 
about  16  or  17  years  of  age  and  was  pnt  to 
work  In  his  father's  stable,  where  he  remain- 
ed from  three  to  five  years  "taking  care  of 
the  horses,  washing  carriages,  cleaning  har- 
nesses," and  driving  a  light  express  wagon. 
For  the  next  ten  years  he  was  In  a  room 
superv'lsing  women  who  were  sorting  waste, 
to  keep  them  at  work.  Then  for  about  ten 
years  be  worked  In  the  shop,  apparently 
without  any  regular  specific  duties.  He  nev- 
er was  connected  with  the  business  in  an 
important  way.  When  bis  father  went  to 
Alaska  in  the  summer  of  1897  for  six  weeks, 
Charles  was  left  in  the  office,  and  as  occasion 
required  drew  money  from  the  banks  "for 
the  pay  roll  only,"  the  checks  therefor  having 
been  left  signed  by  his  father.  During  that 
period  he  also  shipped  waste  In  accordance 
with  his  father's  express  Instructions  as  to 
"time,  place,  and  everything."  For  other 
very  brief  periods,  in  his  fatlier's  absence, 
he  performed  similar  duties.  But  respecting 
said  business  during  those  periods  he  made 
no  contracts,  paid  no  bills,  did  no  bookkeep- 
ing, and  never  conducted  any  business  cor- 
respondence. Apparently  he  worked  when  he 
pleased  and  loafed  when  he  pleased.  His 


name  was  not  always  carried  on  the  pay 

roll.  The  boolcs  of  the  business  during  sev- 
eral years  preceding  his  father's  death  show- 
ed great  Irregularitlea  In  the  matter  of  his 
attendance  to  his  work  and  numerous  ab- 
sences therefrom.  However,  whether  he  was 
on  the  pay  roll  or  not  and  whether  he  work< 
ed  or  loafed,  his  father  regularly  paid  him 
"not  less  than  $18  and  not  more  than  |20"  a 
week.  Early  in  life  Charles  became  addicted 
to  the  use  of  intoxicating  liquors.  It  was 
claimed  that  he  was  very  easily  affected  by 
the  use  of  such  liquors,  even  in  small  quan- 
tities. The  testimony  is  conflicting  as  to 
whether  his  periods  of  Intoxication  were  oc- 
casional, with  long  intervals  of  sobriety,  or 
were  constant  and  continuous.  He  took  the 
Keeley  Cure  before  1893.  Unquestiouably 
there  were  several  occasions  when  he  in- 
dulged In  drinking  to  excess  for  [>eriod8  of 
considerable  length.  One  of  the  most  note- 
worthy of  these  atCadis  was  fOT  a  period  of 
several  months,  commencing  In  1906  and 
extending  Into  1907,  when  he  left  his  home 
in  cold  weather  thinly  clad  and  went  to  bis 
father's  house,  where  he  was  looked  after 
for  about  a  week.  Then  upon  the  advice  of 
Dr.  Noyes  that  he  needed  a  prolonged  course 
of  special  treatment,  and  with  his  own  con- 
sent, he  was  taken  to  the  Butler  Hospital, 
where  he  remained  only  three  days,  as  he 
complained  that  the  surroundings  were  de- 
pressing rather  than  beneficial,  and  then  re- 
turned to  his  own  bcone. 

On  October  12,  1803,  Charles  married  Mrs. 
Annie  H.  Boss,  a  widow  two  years  older  than 
himself  with  (Hie  child.  He  thereupon  left 
fals  fiither's  bouse  and  made  bis  home  else- 
where. No  children  have  bera  bom  of  Uils 
marriage.  There  Is  considerable  evidence 
tending  to  show  that  the  father  never  ap- 
proved of  this  marriage,  and  that  be  did 
not  look  upon  his  son's  wife  with  favor.  On 
the  other  band,  there  was  evidently  no  sev- 
erance of  friendly  relations,  and  It  appears 
that  every  year  from  their  marriage  up  to 
the  end  of  1898  Charles  and  his  wtfe  were 
accustomed  to  take  their  Thanksgiving  din- 
ner at  bis  father's,  and  as*  regularly  the  fa- 
ther and  his  housekeeper  dined  Christmas  at 
Charles',  and  that  there  was  some  visiting 
back  and  forth  otherwise.  For  some  years 
after  the  son's  marriage  oil  of  his  bills  were 
sent  to,  and  paid  by,  the  father.  Later,  be- 
sides tlie  payment  of  wages  as  already  stated, 
the  father  regularly  paid  Charles'  house  rent 
and  supplied  him  with  coal  and  clothing,  paid 
his  milk  and  light  bills,  and  was  occasionally 
called  upon  to  advance  considerable  sums  to 
wipe  out  bis  son's  accumntated  Indebtedness. 
In  1895  the  appellee,  then  Mary  E.  Smith, 
was  a  physician  starting  to  practice  In  Cen- 
tral Falls.  She  was  a  graduate  from  the 
Rhode  Island  Hospital  School  for  Nurses  and 
a  graduate  from  the  medical  school  of  Tnfts 
College.  Some  time  that  year  she  and  a 
friend  hired  of  Mr.  Briggs  a  bouse  belonging 
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to  him  and  situated  next  to  hia  home.  The 
acquaintance  thus  commenced  became  so 
friendly  that  in  1897  Mr.  Briggs  took  her  and 
bis  housekeeper  on  a  trip  to  Alaska.  On 
NoTember  1,  1899,  Mr.  Brlggg  and  the  appel- 
lee were  married  in  Boston  by  the  minister 
of  King's  Chapel.  At  that  time  he  was  58 
years  old  and  she  was  36.  There  was  no 
Issae  by  this  marriage.  The  tratlmony  of 
friends,  acquaintances,  employes,  and  serr- 
anta  unUbrmly  Indicates  the  exiatence  of  nor- 
mally natural  and  i^eaaant  relations  between 
husband  and  wife  during  their  entire  mar- 
ried life.  After  the  marriage  Mr.  Briggs,  as 
usual*  invited  Charles  and  his  wife  to 
Thanki^vlng  dinner  In  1809.  The  latter  de- 
clined, telling  Mr.  Briggs  that  she  did  not 
care  for  his  wife.  She  admitted  In  her  tes- 
ttmony,  homver,  that  Mrs.  Briggs  had  never 
said  or  done  anything  unfriendly  to  her. 
Mr.  Brlfl^  never  afterwards  invited  her  to 
his  home,  and  she  was  never  there  until  after 
fals  death.  As  already  stated,  on  November 
27, 1907,  which  was  the  year  In  whlcb  Charles 
was  In  Butler  Hospital,  Hiram  A.  Briggs  made 
his  will,  by  the  terms  of  which  he  gave  all  of 
his  estate,  amounting,  In  excess  of  debts,  ac- 
cording to  Its  assessed  and  inventoried  value, 
to  about  fl65,000,  to  bis  "beloved  wife,  Mary 
E.  Briggs,"  In  trust.  As  trustee  she  was  di- 
rected to  pay  to  his  son  Charles,  in  regular 
monthly  payments  of  $50  each,  the  sum  of 
f600  yearly  for  his  said  son's  natural  life. 
He  also  authorized  ber  to  use  of  the  Income 
or  principal  of  the  trust  estate  If  the  Income 
were  not  sufficient  as  might,  in  her  judgment, 
be  necessary  for  her  support  and  mainte- 
nance during  her  natural  life.  In  case 
Charles  died  in  her  lifetime  the  whole  estate 
became  hers  absolutely;  If  he  survived  her 
she  was  given  power  by  her  will  to  appoint 
her  successor  in  the  trust,  and  to  dispose  of 
the  trust  estate  remaining  at  the  son's  death. 

The  appellant's  bill  of  exceptions  contains 
81  exceptions,  but  only  the  tblrty-flrst,  which 
is  the  exception  to  the  action  of  the  trial 
court  in  directing  a  verdict,  has  been  pressed 
and  argued  before  this  court  That  excep- 
tion has  been  urged  only  on  tbe  ground  that 
said  Hiram  A.  Briggs  was  Induced  by  the 
nndne  Influence  of  said  Mary  B.  BrlggB  to 
execQte  said  instmment  As  to  this  th6 
evidence  shorn  that  Mr.  Briggs  In  the  fall 
of  1907  went  to  Jndge  Tack  of  Pawtacket 
and  requested  him  to  prepare  a  will,  giving 
him  at  the  same  time  histmctions  aa  to  its 
terms.  The  draft  was  accordingly  prepared, 
and  in  due  time  tak«i  away  by  Mr.  Briggs. 
By  this  draft  f 76  a  month  was  to  be  given 
the  son,  or  f800  a  year.  Some  weeks  after 
Mr.  Briggs  returned  and  directed  that  ¥50 
and  $600  be  aubstltnted  ft>r  $75  and  $900  In 
the  provi8l<m  for  his  son,  and  as  altered 
executed  tbe  Instrument.  '  In  explaining  his 
reason  for  tbe  change  Mr.  Briggs.  in  sub- 
stance, said  to  Judge  Tuck  that  it  would  not 
do  to  give  Charlie  control  of  much  money ; 


that  he  had  come  to  tbe  conclusion  that  the 
smaller  sum  was  enough  to  take  care  of  his 
son  i>ersonally  and  to  keep  him  from  want; 
that  if  he  gave  him  more  his  wife  or  wife's 
family  would  get  the  benefit  of  It,  and  that 
he  did  not  want  her  or  them  to  have  it  or  to 
get  any  braefit  from  it.  There  was  also 
testimony  that  Mr.  Briggs  said  to  several 
persons  on  difFerent  occasions  that  Charles 
was  not  able  to  take  care  of  money,  and  that 
Charles'  wife  and  her  family  should  not  have 
his  proper^.  Mrs.  Brlj^  says  she  neither 
advised  nor  was  consulted  as  to  her  hu8> 
band's  will;  that  after  it  was  executed  he 
informed  her  of  the  fact  and  as  to  the  terms 
of  the  will;  that  in  answer  to  her  inquiry 
if  be  thought  the  sum  given  to  Charles  was 
enough  he,  in  substance,  stated  what  he  had 
said  to  Judge  Tuck.  It  is  plain  from  the 
evidence  that  Mr.  Brfggs  was  greatly  disap- 
pointed in  his  son ;  that  the  hitter's  business 
Inefficiency  and  drinking  haMt  were  the  fre- 
quent cause  to  his  father  of  annoyance,  ha- 
miliation,  and  distress.  Whatever  reasons 
governed  In  drafting  the  will,  it  is  consist- 
ent with  the  declarations  above  referred  ta 
Nevertheless,  from  the  time  of  making  this 
will  In  Nov«uber,  1907,  until  his  death  In 
December,  1912,  without  informing  bis  sou 
as  to  the  will  or  its  contmts,  he  contbraed 
to  support  Charles  and  his  wife,  giving  them 
annually  at  least  2%  or  8  times  as  large  an 
amount  as  the  sum  given  to  Charles  by  the 
wllL  The  will  itself  and  this  subsequent 
course  of  conduct  on  the  part  of  Mr.  Briggs 
seem  inconsistent,  and  are  suggestive  of  dif- 
ferent states  of  mind  and  feeling.  The  ritua- 
tlon  at  least  prompts  Inquiry  as  to  an  ex- 
planatton.  ■  The  appellant  alleges  the  undue 
influence  of  the  ai^Uee  as  the  explanatiai ; 
that  In  tKt  the  Instmment  signed  by  Mr. 
BrloB  end  dvHy  execnted  in  conformity  to 
law  Is  really  the  product  of  the  will  of  Mrs. 
Brine  by  her  domination  and  control  of  the 
will  of  her  husband.  This  Is  the  predse  and 
only  qnestl«i  now  presented. 

[1, 21  The  burden  is  upon  tbe  appellant  to 
establi^  its  truth.  We  have  read  all  of  the 
volnmlnouB  testimony  and  have  carefully  con- 
sidwed  It  and  all  the  other  evld«ice  in  the 
case,  and  do  not  find  any  evidence  worthy  of 
the  name  to  establish  the  appellant's  claim. 
There  is  an  entire  abeence  of  any  direct  tes- 
timony to  show  that  Mrs.  Briggs  infloenced 
her  husband  in  any  way  in  the  testamentary 
diqpodtlon  of  his  pn^ierty,  or  that  she  ever 
so  attempted  to  Influence  bim.  No  witnees 
testlfled  to  ever  having  beard  her  say  a 
word  as  to  tbe  testamentary  disposition  of  bis 
properly.  Charles  makes  no  complaint  that 
her  treatment  of  htm  was  other  than  kind, 
unless  his  statemoit  t^t  oace  in  190%  when 
his  father  was  recovering  from  an  Illness, 
she  upbraided  him  for  not  working  is  to  be 
so  construed.  No  person  has  testlfled  to 
hearing  ber  say  anything  unUnd  about 
Charles,  and  those  wbo  saw  them  together 
have  uniformly  said  tbat  ber  treatment  of 
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hfm  was  kind  and  considerate.  The  appel- 
lant and  Ms  wife,  however,  both  testify  that 
on  different  occasions,  both  before  and  after 
1907,  Mr.  Brlggs,  when  he  gave  them  money, 
would  sometimes  caution  them  to  keep  the 
matter  secret  and  not  to  let  his  wife  know 
of  It.  But  two  witnesses  say  that  Mr.  Brlggs, 
tn  their  presence  and  in  the  presence  of  Mrs. 
Brlggs,  freely  mentioned  on  different  occa- 
sions what  be  was  doing  for  Gharles.  Mrs. 
Brlggs,  moreover,  says  that  her  hnsband  In- 
formed her  what  he  was  doing  for  Charles, 
and  that  she  nerer  objected  or  expresaed  any 
disapproral  of  it  It  was  also  shown  by 
the  evidence  of  Mr.  Byan,  the  bookkeeper, 
that  from  April,  1907,  at  least  tttere  was  no 
secrecy  about  these  regular  or  customary 
payments,  as  most  of  them  were  1^  chedk 
made  out  by  blm,  and  tiiat  they  were  enter- 
ed on  ttie  books  of  the  buslnesa.  Ctaarles 
also  testified  that  on  one  occasion,  "possibly 
four  five  years'*  after  his  fiitber's  second 
marriage,  and  therefore  three  or  four  years 
before  the  making  of  tbe  will,  bis  father  told 
him  that  his  wife  "wanted  him  to  disown  me 
if  I  remember  right,"  and  that  his  fatber 
said  "he  wouldn't  disown  me,  he  would  look 
after  m^  and  I  never  should  want  fbr  any- 
thing as  long  as  I  lived."  Mrs.  Brlggs  de- 
nies ever  attempting  to  influaice  ber  hus- 
band in  the  disposition  of  Us  iiropert^,  and 
this  statement  is  practically  all  the  testimony 
of  the  appellant  that  the  appellee  attempted 
to  influraice  his  father  against  blm  in  the 
dispoBltlon  of  his  property.  Assuming  that 
tbe  effort  to  influence  was  thus  made,  what 
Is  tbe  evidence  in  the  case  showing  that  this 
or  any  attempt  by  ber  to  influence  Mr.  Brlggs 
was  BO  effectual  that  bis  will,  was  overcome 
by  b^  so  that  the  instrument  in  question 
can  be  said  to  not  be  Ms  will?  The  evidence 
shows  beyond  question  that  Mr.  Br^gs  was 
a  shrewd  business  man,  tbe  manager  of  his 
own  affairs  and  business,  and  that  he  kept 
control  of  it  up  to  within  a  day  or  two  of 
his  death;  that  he  was  self-reliant  and  not 
easily  influenced.  No  witness  has  related  a 
single  Incident  tendliv  to  sbow  tbat  be  was 
in  any  way  under  the  control  or  domination 
ot  blfl  wife,  or  of  any  other  poaon ;  there 
is  no  evidence  that  any  of  his  acts  were  not 
solely  the  result  of  bis  own  volition,  and  no 
one  baa  asserted  or  suggested  anything  as 
affording  a  reasonable  basis  tor  finding  the 
existence  of  the  control  of  his  will  by  that 
of  another.  The  Instrument  in  question  was 
executed  whra  theore  was  no  doubt  of  tbe 
mental  competency  of  Mr.  Brlf^.  He  kept 
it  In  his  possession  for  upwards  of  five 
years,  and  gave  no  sign  of  an  intention  to 
alter  it,  althongh  there  was  ample  time  for 
reflection  and  for  a  chan^,  if  desired  by 
him.  The  testimony  as  to  undue  Influence  is 
therefore  most  meager.  It  Is  clear  that  had 
this  case  been  sent  to  the  jury,  and  bad  they 
found  against  the  will,  the  verdict  ought  not 
to  have  stood,  because  It  would  have  Iieen 
based  practically  on  mere  conjecture.  The 


evidence  was  so  plainly  and  so  overwhelm- 
ingly preponderant  in  fkvor  of  the  validity 
of  tbe  will  on  the  point  of  undue  influence 
that  the  justice  presiding  was  justified  In 
directing  a  verdict  In  its  tevor. 

Walker  v.  Walker  (Ex.  No.  3820)  67  AtL 
619,  was  a  case  in  which  a  verdict  was  di- 
rected sustaining  a  will.  One  of  the  grounds 
of  the  contest  in  that  case  was  undue  Influ- 
ence. In  molding  tbe  actl<Hi  of  tbe  trial 
Judge  this  court  in  Its  resolpt  said: 

"There  Is  no  direct  evidence  that  the  executor 
exerted  any  influeQce  upon  the  testator  for  bis 
own  benefit  •  •  •  or  of  any  vndne  influence 
being  exerted  upon  the  testator  from  any  sonrce 
or  for  any  pui^ose  relating  to  the  disposition 
of  Ma  property.  •  •  *  In  short,  there  is  no 
evidence  either  verbal  or  documentary,  which 
tends  to  sbow  in  any  of  the  provisions  of  the 
will  a  substitution  of  the  will  of  another  per- 
son for  the  free  will  and  choice  of  the  testator, 
which  Is  what  the  law  calls  undue  influence." 

This  citation  is  pertinent  in  the  present 
case. 

The  appellant's  exceptions  are  all  ov^ 
ruled,  and  the  case  is  remitted  to  tbe  supe- 
rior court  for  Hie  entry  of  a  decree  and  subse- 
quent proceedings  in  accordance  with  the 
verdict 


POOLE  v.  SHERMAN.    (No.  477SJ 

(Supreme  Conrt  of  Rhode  Island.    Dee.  16, 

1914.) 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  Counties ;  Bhner  J.  Batbbun.  Juctec 

Action  by  Gharles  H.  Poole  against  Minnie 
E.  Sherman.  Verdict  for  plaintiff,  new  trial 
denied,  and  defendant  excepts.  Exception  over- 
ruled, and  case  remitted  to  the  superior  court 
for  entry  of  judgment  for  plaintiff. 

Edward  M,  Snllivan,  of  Providence,  for  plain- 
tiff. Frank  Barnbrook,  of  Providence,  for  de- 
fendant. 

PER  CURIAM.  From  our  examination  of 
the  evidence  In  this  case  we  find  no  error  in  tbe 
decision  of  the  justice  of  the  superior  conrt  de- 
nying the  defendant's  motion  for  a  new  trial. 

The  defendant's  exception  is  overruled,  and 
the  case  Is  remitted  to  the  superior  court  for 
the  entry  of  judgment  for  the  plaintiff  upon  the 
verdict 


DANTDONO  v.  HYMAN.    (Equity  No.  297.1 

(Supreme  Conrt  of  Rhode  Island.  Dec  14, 

1914.) 

>  Appeal  from  Superior  Court,  Providence  and 
Bristol  Counties;  Willard  B.  Tanner,  Judge. 

Suit  by  RoBa  Dantuono  , against  Benjamin 
Hyman.  From  the  decree  rendered,  complain- 
ant appeals.  Affirmed,  appeal  dismissed,  and 
cause  remanded. 

Frank  H.  Wildes,  of  Providence,  for  appel- 
lant. Philip  O.  Joslin,  of  Providence,  for  ap- 
pellee. 

PER  CURIAM.   Upon  complainant's  appeal 

from  decree  entered  April  8,  1914,  making  cer- 
tain findings  of  fact  in  favor  of  the  defendant 
and  diamisslng  the  bill,  the  case  involved  a  sim- 
ple dispute  as  to  facts,  and,  upon  reading  the 
evidence  and  tbe  briefs  of  counsel,  we  find  no 
error  in  the  decree.  The  decree  appealed  from 
is  affirmed,  the  appeal  is  dismissed,  and  the 
cause  is  remanded  to  the  superior  court  for  far- 
ther  proceedings. 
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DANTUONO  T.  HTMAN  *t  aL 
(Bqoitr  No.  288.) 

(Sapreme  Goort  of  Rhode  Iila&d.   Dea  14, 

ldl4.) 

Appeal  from  Snp^lor  CoartProTldeiice  and 
Bristol  CouQties;  WUlard  B.  TanneT.  Jodse. 

Action  by  Boaa  Dantuono  against  Benjamin 
Hyman  and  otbers.  From  a  decree  in  faTor  of 
defendants,  complainant  appeals.  Affirmed,  ap- 
peal dismissed,  and  cause  remanded. 

Frank  H.  Wildes,  of  Providence,  for  appellant. 
Philip  C.  JoBlin,  of  Prondence,  for  appellees. 

PER  CURIAM.  Upon  complainant's  appeal 
from  decree  entered  April  8,  1914,  makioff  cer- 
tain findings  of  fact  in  favor  of  the  defendants, 
and  dismissing  the  bill,  the  case  involved  a 
simple  dispute  ae  to  facts,  and  ni>on  reading  the 
evidence  and  the  briefs  of  counsel,  we  find  no 
«Tor  in  tiie  decree. 

The  decree  appealed  trota  is  affirmed,  the  ap- 
peal is  dismisseo,  and  the  cause  is  remanded  to 
the  superior  court  for  further  proceedings. 


FLRTRHEB  v.  WEST  JEBSET  SECTTBI- 
TIES  CO.  et  si.   (No.  37-780.) 
(Court  of  CbmoKj  of  New  Jersey.    Nor.  28, 

iai4.) 

L  CoKPOBATiONS     320*)— Secbet  Pboittb  Bt 
DiBKCTOBs— Right  op  Action. 

Secret  profits  made  by  directors  of  a  cor- 
poration by  wrongfully  causing  it  to  purchase 
securities  in  which  they  were  personally  inter- 
ested most  be  recovered  by  the  corporation  or  by 
stockholders  In  its  behalf;  the  stockholders 
having  Do  estate,  legal  or  equitable,  in  the  cor- 
porate property  wrongfully  diverted  from  Uie 
company. 

[Ed.  Not&— For  other  cases,  see  Corporations, 
Cen^  Dig.  H  1426-1431, 14S»-1439;  Dec  Dig. 

2.  Equity  (f  149*)— PuASiNO— M-dltifabi- 

ousrrEss. 

Under  Corporation  Act  (P.  L.  1896,  p.  286) 
(  30,  as  amended  by  P.  L.  1904,  p.  276,  pro- 
viding that  the  directors  of  a  corporation  ^all 
not  make  dividends  except  from  surplus  or  net 
profits,  nor  divide- or  pay  to  the  stockholders 
any  part  of  the  capital  stock,  and  tha^  in  case 
of  any  willful  or  negligent  violation  thereof,  the 
directors  shall  be  liable  to  the  stockholders 
to  the  fall  amount  of  any  loss  sustained  by  the 
stockholders,  a  stockholder's  action  against  di- 
rectors for  declaring  dividends  out  of  the  capital 
of  the  corporation  is  not  an  action  on  behalf 
of  the  corporation,  and  cannot  be  joined  with  a 
suit  In  behalf  of  the  corporation  to  recover  secret 
profits  made  by  directors  on  a  sale  to  the  cor- 
poration of  securities  in  which  they  were  person- 
ally interested,  assuming  that  the  action  may  be 
maintained  In  a  court  of  chancery. 

[Ed.  Note.— For  other  cases,  see  E^inity, 
Cent  EMg.  H  341-367 ;  Dec.  Dig.  g  148."] 

8.  COBPOBATIONS  (8   310*) —DIVIDENDS  —  De- 

CLABiNG  Dividends  out  of  Cafitai.— Right 

or  Action  Against  Dibectobs. 

Since  the  amendment  of  Corporation  Act 
(P.  L.  1896,  p.  286)  {  30.  by  P.  L.  1904,  p. 
275,  a  corporation  has  no  remedy  against  di- 
rectors for  declaring  dividends  out  of  the  capital 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  H  1352-1362;  Dec.  Dig.  }  310.*] 

Bill  by  Simon  B.  Flelaher  i^almit  the  West 
Jersey  Securities  Company  and  others.  On 
demurrer  to  the  bin.   Demurrer  snstalned. 


Bourgeois  A  Coulomb,  <a  Atlantic  City,  for 
complainant  Godfrey  &  Godfrey,  of  AtlanUc 
City,  for  defendant 

LEAMING,  V.  a  [1]  The  bill  filed  herein 
has  been  demurred  to  as  maltlfarlons.  By 
the  bill  recovery  is  sought  from  the  defend- 
ant directors  of  defendant  ccnporatlon  for 
two  classes  of  Items.  One  class  comprises  se- 
cret profits  which  the  directors  are  alleged  to 
have  made  by  wrongfully  causing  defendant 
company  to  purchase  certain  securities  in 
which  defendant  directors  were  personally  In- 
terested. It  Is  obvious  that  the  primary  Inju- 
ry resulting  from  conduct  of  that  nature  Is  to 
the  defendant  corporation.  As  a  stockholder 
has  no  estate,  legal  or  equitable,  In  the  corpo- 
rate properly  which  has  been  wrongfully  di- 
verted from  the  treasury  of  the  company,  any 
suit  for  recovery  of  the  loss  must  be  brought 
by  the  Injured  corporation,  or  by  a  stockholder 
or  stockholders  In  Its  behalf.  The  other  class 
of  items  comprises  dividends  which  it  Is  al- 
leged that  defendant  directors  wlUfuHy  de- 
clared and  paid  out  of  the  capital  of  defend- 
ant corporation.  The  demurr&r  -to  the  bill 
includes  the  charge  of  multifariousness,  and 
It  is  accordingly  urged  that  any  right  of  ac- 
tion against  the  directors  for  Injuries  result- 
ing from  these  wrongfully  declared  dividends 
is  in  the  stockholders,  severally  and  person- 
ally, for  Injury  to  their  stock,  and  cannot  be 
united  with,  or  included  in,  a  snlt  brought 
in  be^lf  of  the  corporation  against  its  di- 
rectors for  unlawful  secret  profits. 

[2]  Under  the  provisions  of  the  thirtieth 
section  of  our  corporation  act  (P.  L.  1896, 
p.  2^),  as  that  section  existed  prior  to  Its 
amendment  by  P.  U  1904,  p.  275,  an  action 
was  exinressly  given  to  a  corporatton  against 
its  directors  for  the  recovery  of  dividends 
paid  out  of  capitaL  Aj^leton  v.  Amer. 
Malting  Ca,  65  N.  J.  Eq.  876,  64  AO.  454. 
But  the  amendment  <tf  1804  changed  that  sec- 
tion In  snch  manner  that  it  wae  made  to 
apply  only  to  willful  or  ne^lgmt  violations 
of  the  section,  and  ^ve  the  ri^^  of  action 
"to  the  stoclcholders  of  such  corporation, 
severally  and  respectively^  to  the  full  amount 
<a  any  loss  snstalned  by  such  stocMiolders, 
or,  in  case  of  Insolvency  to  tito  corporation 
or  Its  recover  to  the  full  amount  of  any  loss 
sustained  by  the  corporation." 

Under  that  seoUon,  before  its  amendmmt, 
no  doubt  existed  touching  the  juriadlctlon  of 
this  court  to  enforce  the  remedy  there  given, 
for  the  action  was  by  the  corporation  as  a 
cestui  que  trust  against  its  directors  as  Ita 
trustees,  to  recover  a  statutory  measure  at 
liability  for  breach  of  trust  duties;  and.  If 
brought  by  a  stockbidder  In  b^ialf  of  the 
corporation,  ex  necessitate  rei  the  aid  of 
this  court  was  peculiarly  necessary.  But  It 
Is  not  so  clear  that  the  several  action  given 
to  a  stockholder  by  the  amended  section  for 
the  recovery  of  the  amount  of  any  loss  sus- 
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tallied  by  snch  stodcbolder  falls  within  the 
Jurisdiction  of  this  court  Bat,  aasaiDlng 
that  the  statutoiT  action  by  a  stockholder 
under  the  1004  amendment  may  be  maintain- 
ed In  this  court.  It  Is  entirely  clear  that  the 
action  is  purely  personal  to  the  stockholder, 
and  In  no  sense  In  behalf  of  the  coi^toratlon, 
and  is  an  action  in  which  the  corporation  Is 
wholly  without  Interest.  The  presoit  bill, 
thmfore,  joins  a  suit  against  the  directors 
in  behalf  of  the  corporation  for  the  recovery 
of  secret  profits  witb  one  brought  by  a  stock- 
holder in  his  own  behalf  to  recover  from  di- 
rectors damages  sustained  by  him  by  reason 
of  injury  to  his  stock  through  the  payment 
of  unlawful  dividends.  It  happens  tiiat  the 
two  stockholders  who  bring  the  suit  in  be- 
half of  the  corporation  for  its  recovery  of 
secret  profits  are  the  same  two  stockholders 
who  seek  to  recover  in  their  own  behalf  for 
losses  sustained  by  them  personally  as  stock- 
holders, but  the  situation  presented  is  neces- 
sarily the  same  as  though  the  corporation 
had  sued  in  its  own  behalf  for  the  recovery 
of  secret  profits,  and  had  joined  as  co-com- 
plalnants  two 'stockholders  who  sought  to  re- 
cover for  the  losses  suffered  to  their  stock 
by  reason  of  unlawful  dividends.  The  ex- 
treme flexibility  of  equitable  procedure  would, 
no  doubt,  enable  a  decree  to  be  framed 
awarding  to  each  of  the  three  several  com- 
plainants Compensation  for  the  Isjurlee  suf- 
fered by  each,  but  that  drcumstauce  can  af- 
ford no  adequate  justification  for  joining 
either  parties  or  causes  of  action  which  are 
wholly  unrelated.  I  am  convinced  that  the 
statutory  claim  of  a  stockholder  of  a  corpo- 
ration against  its  directors  under  section  30 
of  the  corporation  act,  as  amended,  and  the 
claim  of  the  same  corporation  against  the 
same  directors  arising  by  reason  of  secret 
profits  made  by  the  directors  in  buying  for 
the  corporation  property  In  which  they  were 
personally  interested  must  be  regarded  as 
several,  distinct,  and  unrelated  causes  of 
action  which  can  neither  Cfmveniently  nor 
appropriately  be  joined. 

[S]  It  is,  however,  urged  in  behalf  of  com- 
plainants that  recovery  can  be  had  by  or  in 
behalf  of  the  corporation  for  losses  which 
the  corporation  has  sustained  by  reason  of 
the  payment  of  unlawful  dividends.  That 
action  was  given  by  the  thirtieth  section  of 
the  corporation  act  before  it  was  amended. 
Since  the  amendment  of  1904  that  action 
no  longer  exists  in  favor  of  the  corporation 
as  a  statutory  remedy.  The  contention  now 
is  that  it  exists  independently  of  any  statute. 
On  general  equitable  principles  It  would 
seem  that,  in  the  absence  of  any  statute  on 
the  subject,  the  members  of  a  board  of  di- 
rectors of  a  corporation  would  be  answerable 
to  the  corporation  represented  by  them  for 
any  losses  suffered  by  the  corporation 
through  the  willful  declaration  of  a  dlvideud 
by  the  board  out  of  capital  contrary  to  law, 


but  an  exbausttve  review  of  the  mufhorttles, 
as  disclosed  In  the  opinl(»i  filed  for  this 
court  In  Siegman  v.  Maloney,  63  N.  J.  Eq. 
422,  61  Atl.  1003,  dlscOTered  no  weu-recog- 
nized  remedy  of  that  nature,  except  In  suits 
brought  In  behalf  ot  creditors  of  the  injured 
corporation.  The  measure  of  liability  which 
was  given  by  our  statute  before  the  amend- 
ment of  1004  was  t^  full  amount  of  the 
dividends  so  paid.  Hie  effect  of  that  aet, 
as  has  been  pointed  out  in  the  several  cases 
heard  under  it,  was  to  restore  to  the  corpora- 
tion the  amount  that  its  capital  had  been 
impaired,  and  also  leave  a  Mmllar  amount 
in  the  pockets  of  its  stoddiolders.  Unless 
the  penalized  directors  should  be  given  an 
action  over  In  their  own  behalf  against  the 
several  stockholders  who  had  rec^Ted  the 
unlawful  dividends,  such  stockholders  would 
clearly  profit  by  the  transactl<m  to  an  unwar- 
ranted degree.  In  the  absence  of  any  stat- 
ute, it  seems  practically  Impossible  to  deter- 
mine a  measure  of  liability  which  would  be 
wholly  equitable,  for  whatever  amount  should 
be  ordered  paid  by  the  directors  to  the  cor- 
poration would  necessarily  Inure  to  the  bene- 
fit of  the  stockholders  who  had  received  the 
unlawful  dividends,  except  to  the  extent  that 
changes  In  stock  holdings  had  intervened. 
It  may.  Indeed,  be  forcefully  su^ested  as 
doubtful  whether  any  remedy  could  be  equi- 
tably administered  by  the  requirement  of 
payment  of  money  to  the  corporation  by  the 
erring  board.  It  is  not  improbable  that  these 
considerations  may  have  occasioned  the 
amendment  of  1904,  which  removed  the  stat- 
utory remedy  from  the  corporation  to  the 
Individual  stockholders  and  fixed  the  liability 
of  the  directors  as  the  amount  of  loss  suffer- 
ed by  the  several  stockholders.  It  will  also 
be  observed  that,  if  a  liability  to  the  corpo- 
ration still  exists,  the  directors  are  subjected 
to  the  danger  of  double  liability.  In  view 
of  these  circumstances,  t  am  convinced  that 
the  legislative  determination  of  a  measure 
of  liability  and  -the  declaration  of  a  remedy 
to  the  stockholders  for  its  enforcement  must 
be  regarded  as  superseding  any  equitable 
remedy  in  behalf  of  the  corporation  which 
may  have  existed  prior  to  that  legislation. 

I  will  advise  a  decree  allowing  the  de- 
murrer. 


STATE  V.  BEITZB. 

(Supreme  Court  of  New  Jersey.  Dec  0, 1014^ 

1.  Homicide  (5  68*)— MANSLAxroHTEB—WHAT 
Constitutes. 

An  innkeeper  who  sella  Intoxicating  liqnora 
to  a  pereon  already  under  its  Influence  In  de- 
fiance of  3  Comp.  St.  1910,  p.  2907,  i  83,  pro- 
viding for  forfeiture  of  lieenseB  in  such  ciises, 
is  not  criminally  responsible  for  the  death  of 
the  patron,  who  fell  and  fractured  his  epine 
while  getting  in  his  wagon  when  leaving  the 
inn. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S8  01,  92;  Dec  Dig.  S  OS.*] 
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2.  HonciDB  a  75*)— Mahbi^uohtbb— Neo- 

UUENGB. 

Where  an  innkeeper  DeKligently  allowed  a 
£uest,  to  whom  he  had  Bold  iutozlcants  after 
the  guest  was  viaibly  intoxicated,  to  leave  the 
inn  and  to  attempt  to  set  into  his  wagon  with- 
out aauBtance,  the  innkeeper  im  not  soUtr  of 
maiMlauxbter,  though  the  guest  receiTea  fatal 
injuries  In  getting  into  his  wagon. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S  102 ;  Dea  Dig.  t  75.*] 

Error  to  Court  of  Oyer  and  Terminer, 
Hunterdon  County. 

George  E.  Beltze  was  convicted  of  man- 
slaughter, and  he  brings  error.  Reversed. 

Argued  February  term,  1914,  before  GCM- 
MERB,  O.  jr.,  and  PABKEiB  and  KALISCH, 
33. 

George  II.  Large  and  H.  Burdette  Herr, 
both  of  Flemlugton,  for  plaintiff  In  error. 
Richard  S.  Kuhl,  Prosecutor  of  the  Pleaa, 
and  H.  L.  Stout,  both  of  Flemlngton,  for  the 
8tat& 

GUUMERE,  O.  J.  The  writ  of  error  in 
this  caae  brings  up  the  conviction  of  the 
defendant  upon  an  indictment  charging  him 
with  the  crime  of  manslaughter;  the  per- 
son for  whose  death  he  was  alleged  to  have 
been  criminally  reESHmfilble  being  one  Thom- 
as Welsh. 

[1]  The  materia]  facts  proved  to  the  case 
were  as  follows: 

Welsh  and  a  friend  named  McCatham 
called  at  the  inn  of  Beitse,  In  the  village  of 
Wbite^ouse,  about  9  o'clock  in  the  momiug 
of  the  7th  of  February,  1913,  went  into  the 
barroom,  and  leniained  there  until  half  past 
12,  during  which  time  they  drank  so  much 
whisky  as  to  become  each  <tf  them,  con> 
ddenibly  intoidcated.  At  the  end  of  that 
time  they  left  the  barroom,  went  out  through 
a  poolroom  (whteh  was  adjacent  thereto)  Into 
the  yard,  and  across  the  yard  to  the  hotel 
sheds,  where  Welsh  had  left  his  farm  wagon 
and  team.  While  attempting  to  get  Into  the 
wagon  by  stepping  upon  the  hub  of  the  right 
front  wheel,  or  the  "lock  block,"  Welsh  sllp- 
I>ed  and  fell,  striking  upon  his  back  and  frac- 
turing bis  spine  Just  below  the  base  of  the 
neck ;  from  this  injury  he  died  a  few  weeks 
later. 

We  do  not  think  that  crimlDal  liability 
on  the  part  of  the  defendant  for  the  death  of 
Welsh  can  be  predicated  upon  these'  facts. 
It  Is  asserted  by  counsel  for  the  state  that, 
because  the  Legislature  has  prohibited  the 
further  sale  of  liquor  to  a  man  who  is  al- 
ready visibly  under  Its  influence  under  pain 
of  forfeiture  of  the  vendor's  license  (3  Comp. 
Stat.  1910,  p.  2907,  {  83),  an  tookeeper  who 
violates  this  prohibition,  and  so  renders  his 
customer  less  able  to  stand  securely,  is  le- 
gally chargeable  with  manslaughter  if  the 
customer,  by  reason  of  his  Intoxication,  falls, 
and  in  his  fall  rec^vea  Injuries  from  which 
be  dies.   We  cannot  agree  to  this  proposi- 


tion. The  fkct  that  a  drunken  man  is  more 
likely  to  fail  than  a  sober  one  must  be  ad- 
mitted; but  that  sudden  death  Is  the  usual 
or  even  the  probable  result  of  overindulgence 
in  Intoxicating  beverages  must  be  denied. 
Common  experience  Is  to  the  contrary.  If 
it  shall  ever  become  so,  then  excess  in  the 
use  of  strong  drink  wlU  largely  cease,  or  a 
very  great  increase  in  the  death  rate  may  be 
naturally  expected.  It  Is  only  for  the  natu- 
ral and  probable  result  of  a'wrongf  ul  act  that 
a  wrongdoer  Is  Uable,  eveu  civilly.  And  this 
Is  so,  at  least  so  far  as  criminal  responsi- 
bility Is  concerned,  even  if  the  act  is  pro- 
hibited by  the  Legislature,  provided  It  be 
merely  malum  prohibitum,  and  not  malum 
in  se,  and  is  not  dangerous  In  Itself.  Estell 
T.  State,  61  N.  J.  Law.  182.  17  AU.  IIS.  The 
sale  of  liquor  within  prohibited  hours,  or  to 
a  prohibited  person  In  violation  of  a  statute, 
is  not  inherently  wrong.  It  la  malum  pro- 
hibitum, and  not  malum  in  se;  for  the 
voiding  thereof  generally,  la  not  only  not 
conslderad  by  the  law  to  be  an  Immoxal  act, 
but  ia  expreaa^  antboriaed  by  the  law.  npcm 
CMuUtlon  that  the  vendors  thereof  shall  first 
obtain  a  llcenae  to  make  sudi  sales  from 
designated  legislative  agencies. 

[t]  It  la  fuTtber  contended  on  tbe  part  of 
the  state,  and  was  so  charged  to  the  Jui7, 
that,  aa  the  deceased  was  the  guest  of  the 
defendant  at  the  latter'a  hotel.  It  was  the 
duty  of  the  defendant  to  care  for  and  protect 
him  against  danger;  that  he  failed  to  per- 
form thia  duty ;  that  his  failure  in  this  re- 
gard waa  the  i»odudng  cause  of  his  guest's 
death ;  and  that  for  this  reason  be  was 
gullt7  of  the  charge  laid  against  him  U  the 
Jury  should  find  (as  did  find)  that  his 
failure  exblbited  gross  and  culpable  negli- 
gence. 

Just  what  particular  act  or  series  of  acts 
It  was  considered  the  defendant  should  have 
performed  for  the  protection  of  the  decedent 
was  uot  spedfled  by  the  court  in  the  charge 
to  the  Jury,  nor  by  counsel  for  the  state  In 
the  argument  before  ua,  and  we  are  left  in 
uncertainty,  therefore,  as  to  what  It  was 
that  he  was  considered  to  have  left  undone 
that  he  ought  to  have  done.  If  we  are  called 
upon  to  exercise  our  own  Ingenuity,  we  can 
perceive  two  courses  which  he  might  have 
adopted.  He  might  have  restrained  Welsh 
of  bis  lll>erty  until  he  had  sobered  up,  and 
taken  tbe  chances  of  an  action  for  false  im- 
prisonment being  brought  against  him ;  or 
he  might  have  accompanied  him  to  his  wa- 
gon, safely  ensconced  him  therein,  and  seen 
to  it  that  no  harm  came  to  him  so  l<Hig  as 
he  was  ui>on  the  hotel  premises.  Assuming 
that  it  was  his  duty  to  follow  one  or  other 
of  these  courses,  and  that  his  failure  to  do 
so  constituted  negligence,  bow  can  it  be  said 
that  such  negligence  exhibited  criminal  cul- 
pability? "Criminal  negligence"  has  been 
defined  aa  an  act  or  omission,  dcme  or  left 
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undone,  in  reckless  dlOTegard  of  the  life  or 
safety  of  another.  Perhaps  that  is  not  an 
accurate  (Jeflnltlon.  However  that  may  be, 
It  Is  clear,  as  is  said  hy  Dr.  Wharton  in  his 
work  on  Criminal  Law  (section  1003)  that, 
where  death  Is  the  result  of  an  occurrence 
unanticipated  by  the  defendant,  but  which 
arose  from  his  negligence  or  inattention,  his 
criminal  responsibility  depends  on  whether 
or  not  the  injury  which  caused  the  death 
was  the  regular,  natural,  and  likely  conse- 
quence of  defendant's  conduct.  If  it  was, 
then  the  defendant  la  subject  to  indictment. 
If  it  was  not,  he  cannot  he  prope^rly  charged 
with  a  penal  offense.  Tested  by  this  prin- 
ciple, the  Impropriety  of  this  prosccntion 
and  conTictlon  is  manifest ;  for,  as  we  have 
already  pointed  out,  there  was  no  reason 
for  the  defendant  to  suppose  that,  if  be  per- 
mitted the  decedent  to  leare  his  premises,  or 
allowed  him  to  attempt  to  get  into  his  wa- 
gon without  assistance,  serious  or  fiatal  in- 
jury to  him  was  likely  to  be  the  consequence. 
It  was  neither  natural  nor  probable  that 
such  a  result  would  follow  from  this  onils- 
ston  of  duty  by  the  defmdant,  eren  if  such 
a  duty  as  has  been  suggested  rested  upon 
blm. 

The  Judgment  under  review  will  be  re- 
versed. 


STATE  V.  MacHORIE. 
(Supreme  Coart  of  New  Jeraey.  Dec.  9,  1914.) 

1.  WrrKBSSES  ({  380*)— COWTBAMCTOBT  State- 

uknts— imfbachuent  bt  state  of  own 
Witness. 

The  state,  surpriaed  by  the  adverse  testi- 
mony of  a  witness  called  by  it,  may  prove  con- 
tradictory Btatements  previously  made  by  the 
witness  to  discredit  the  adverse  testimony  when 
necessary  to  prevent  a  miscarriage  of  justice  be- 
cause of  the  surprise  to  the  state,  having  good 
and  sufficient  reason  to  expect  favorable  testi- 
mony from  the  witness  giving  adverse  testimony 
on  a  material  point. 

[Ed.  Note,— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1210-1219;  Dec.  Dig.  {  380.*] 

2.  Witnesses  (S  380*)  —  Ikpiaohuekt  by 
State  of  Own  Witness. 

Where  the  prosecuting  attorney  stated  that 
he  expected  that  prosecutrix,  called  aa  a  witness 
by  the  state,  woold,  as  she  bad  done,  give  ad- 
verse testimony  to  the  state,  it  was  error  to  per- 
mit the  state  to  prove  that  the  prosecutrix  bad 
made  contradictory  statements. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1210-1219;  Dec.  Dig.  f  380.*] 

3.  CanfiNAL  Law  (S  1170%*)— Erboe  in  Ad- 
HissioN  of  Evidence— CtraiNa  of  Ebrob. 

The  error  in  permitting  the  state,  not  sur- 
prised by  the  adverse  testimony  of  a  witness 
called  by  it,  to  prove  by  witnesses  contradictory 
statements  previously  made  by  the  witness  was 
not  cured  by  the  exdusioo  of  the  written  con- 
tradictory statement  of  the  witness,  in  the  ab- 
seojce  of  any  Instruction  directing  the  jury  to 
disregard  the  testimony  of  contradictory  state- 
mentSi 

[Ed.  Note.— For  other  cases,  see  Giiminal 
Law,  Cent.  Dig.  H  8120-S135;  Dec.  Dig.  S 
IITOV^.*] 


4.  GBTUinAi,  Law  (I  489*)— Evidence— Oeoss- 
■  Examination  ofBspebtb. 

Where  a  physician,  testifying  as  an  expert 
for  accused,  did  not  rely  on  a  medical  work  as 
authority  for  his  opinion,  it  was  error  to  permit 
the  state,  on  cross-examination,  to  read  from 
the  medical  work  a  statement  in  conflict  with 
bis  opinjon. 

[Ed.  Note.— For  other  cases,  see  Grimlnsl 
Law,  Gent.  Dig.  {  1078;  Dec.  Dig.  |  489.*] 

6.  Cbiminax  Law    (8  772*)— Evidehcb— Ih- 

STHl  CTIONS. 

Where,  on  a  trial  for  crime,  there  was  evi- 
dence indicating  the  commission  of  the  crime 
within  the  county,  as  well  as  outside  of  the  coon- 
ty,  a  charge  that  time  was  not  of  the  essence 
of  the  offense,  and  that  If  accused  committed  the 
crime  charged  on  some  other  day  than  that  al- 
leged, a  conviction  would  be  justified,  was  er- 
roD,eous  for  failing  to  limit  the  evidence  to  of- 
fenses within  the  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ij&vi,  Cent.  Dig.  Sf  1812-1814, 1816, 1817 ;  Dec 
Dig.  I  772.*] 

Error  to  Gourt  of  Quarter  Sessions,  Union 
County. 

WiUls  S.  HacRorle  was  convicted  of  crime, 
and  brings  error.  Reversed. 

Argued  February  term,  1014,  before  GUIC- 
MEKE,  a  J.,  and  PARKER  and  KA- 
LI SCH,  J  J.  ■ 

Clarence  E.  Case,  of  Somervllle,  for  plain- 
tiff in  error.  Alfred  A.  Stein,  Prraecutor  ct 
the  Pleas,  of  EUzabeth,  for  the  State. 

GUMMERE,  C.  J.  MacRorle,  the  plaintiff 
In  error,  and  defendant  below,  was  convict- 
ed in  the  Union  quarter  sessions  upon  an  in- 
dictment charging  him  with  the  crime  of 
fornication,  alleged  to  have  been  committed 
with  one  Edith  N.,  a  young  girl  of  18,  In  the 
town  of  Westfield,  on  the  19th  of  November, 
In  the  year  1012. 

The  first  witness  called  by  the  state  was 
the  girl  herself;  and,  for  the  purpose  of 
proving  the  sexnal  act,  the  prosecutor  asked 
her  the  direct  question  whether  MacRorle 
had  not  bad  connection  with  her  at  the  time 
and  place  mentioned  in  the  Indictment  Her 
answer  was  a  denial  of  the  Intercourse.  The 
prcwecutor  thereupon,  for  the  avowed  pur- 
pose of  discrediting  her  testimony,  proceed- 
ed to  prove,  by  a  number  of  witnesses,  that 
shortly  after  MacRorie's  arrest  upon  the 
charge  they  were  present  at  an  interview 
between  the  chief  of  police  of  Plainfleld  and 
the  girl,  had  at  a  school  in  that  dty  wbidi 
the  latter  attended,  and  that  in  th^r  pres- 
ence the  girl  made  a  statement  (which  was 
reduced  to  writing  and  signed  by  her)  which, 
as  the  prc^ecutor  asserted  In  aiding  the 
admissibility  of  this  testimony,  was  a  point- 
blank  contradiction  of  her  testimony  given 
on  the  witness  stand.  This  proof  was  re- 
ceived over  objectlcm  on  the  part  of  the  de- 
fendant, and  its  admission  is  now  relied  up- 
on as  a  ground  for  reversing  the  conviction. 
The  theory  upon  which  the  ruling  of  the 
trial  court,  apparently,  was  based — certainly 
the  theory  upon  which  the  prosecutor  sought 
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to  Jostlfy  fils  oSer  of  tbe  testJmbny-^as 
that  as  the  girl  had  shown,  by  her  denial 
of  sexual  relations  with  the  defendant,  that 
she  was  a  hostile  witness  to  the  state,  the 
evidence  was  admissible  for  the  purpose  of 
discrediting  her  testimony. 

[1]  In  the  ease  of  State  v.  D'Adame,  84  N. 
J.  Law,  386,  86  AtL  414.  Ann.  Cas.  1914B, 
1109,  the  Court  of  Errors  and  Appeals  held 
that,  where  the  state  was  "surprised"  by  ad- 
verse testimony  of  a  witness  called  by  it,  the 
trial  court  might,  in  the  ezerdse  of  its  »ound 
discretion,  permtt  proof  of  self-contradictory 
statements  prevlotisly  made  by  such  witness 
for  the  purpose,  not  of  proving  the  truth  of 
Each  statements,  but  to  discredit  or  neutral- 
ize the  effect  of  such  adverse  testimony.  Lat- 
er, and  In  the  case  of  State  t.  Kysllka,  85 
N.  J.  Law,  712,  90  AtL  309,  the  same  court, 
having  pointed  out  the  dangerous  character 
of  mch  testimony  (the  Ukellbood  of  Its  be- 
ing considered  by  the  jury  as  eridentlal  of 
tbe  fact  declared  therein),  and  the  necessity 
ot  its  being  made  plain  to  tbe  Jury  by  tbe 
trial  ooort  that  tbey  are  not  to  ctaidder  it 
as  baviiig  any  tendency  to  prove  the  truth 
of  the  charge  made  against  tbe  defendant, 
declared  tbat  It  should  not  be  received,  ex- 
cept where  Its  admission  was  necessary  to 
prevent  a  miscarriage  of  Justice  because  of 
a  "surprise^*  In  the  form  of  an  adverse  evi- 
dential statement  on  a  material  point  where 
the  state  had  good  and  sufficient  reason  to 
expect  a  favorable  one. 

[2]  The  only  question  to  be  considered  by 
this  court,  therefore,  Is  whether  the  proofs 
objected  to  came  within  the  limited  area  of 
competency  pointed  out  by  these  decisions, 
viz.,  wheUier  the  denial  by  the  girl  was  a 
surprise  to  the  state ;  whether  the  state  had 
good  and  sufficient  reason  to  expect  an  ad- 
mission on  her  part  of  sexual  relations  with 
the  defendant  as  charged  in  the  indictment 
A  reference  to  the  record  of  the  proceedings 
had  at  the  trial,  which  has  been  returned 
with  the  writ  of  error,  la  all  that  Is  neces- 
sary for  the  solution  -of  this  question ;  for  It 
appears  by  that  record  that  after  the  pros- 
ecutor had  asked  the  girl  whether  MacRorle 
had  not  bad  Intercourse  with  her  at  the  time 
and  place  mentioned  in  the  indictment,  and 
Bhe  bad  answered,  "No,  sir,"  he  said  to  the 
witness,  "No?  Is  tbat  your  answer?"  and 
that  njjon  the  witness  replying,  "Yes,  sir," 
the  prosecutor  said,  "I  exijected  that  would 
be"  Tbe  prosecutor  having  received  from 
the  witness  the  answer  to  his  question  which 
he  expected  the  witness  to  make,  can  hard- 
ly be  said  to  have  been  surpi'Ised  by  that 
answer,  and,  not  baring  b^n  surprised,  the 
testimony  offered  by  htm  and  received  by 
tbe  court  was  plainly  Incompetent  under  the 
mle  laid  down  in  tbe  cases  dted. 

[3]  It  has  been  suggested  that  this  testl- 
nwny,  even  if  Incompetent,  was  barmless,  be- 
caose,  after  ita  admission,  tbe  prosecutor 
offered  tbe  written  statement  signed  by  tbe 


gtrl,  and  the  trial  court  refused  to  receive  it 
in  erldenoe  for  tbe  reason  ,  that  It  was  not 
made  In  the  presence  of  the  defendant  We 
cannot  take  tbat  view  of  the  effect  of  this 
testimony.  By  It  the  Jury  were  informed 
that  tbe  girl,  In  the  presence  of  the  wit 
nesses  who  were  testifying,  had  made  a  state- 
ment,  which  bad  been  reduced  to  writing  and 
signed  by  her,  in  which  she  had,  so  the  pros- 
ecutor declared,  in  their  presence,  admitted 
her  illicit  relations  with  the  defendant  This 
tratimony,  so  the  record  discloses,  was  ad- 
mitted during  the  first  day  of  the  trial,  while 
tbe  written  statement  was  not  offered  until 
tbe  close  of  the  state's  case  on  the  second 
day.  During  all  of  that  time  tbe  minds  of 
the  Jurors  remained  Impressed  with  the  fact 
that  this  girl  had  admitted,  In  the  presence 
of  these  witnesses,  the  exist:ence  of  sexual 
relations  between  herself  and  the  defendant 
Tbe  action  of  the  trial  court,  at  tbe  close  of 
tbe  testimony  submitted  by  tbe  state.  In  re- 
fusing to  allow  tbe  written  statement  to,  be 
laid  before  the  Ju^  can  hardly  be  supposed 
to  bare  wiped  from  their  mlnda  Qiat  Im- 
pression, for  tbe  former  testimony  (which,  of 
course,  bad  no  plaoe  in  tbe  case  except  up- 
on the  theory  that  sucb  an  admission  bad 
beoi  made  by  tbe  girl)  was  not  adverted  to 
by  tbe  trial  Jndge  at  tbe  time  of  bis  ruUi« 
upon  tbe  admlssibiUty  of  the  written  state- 
ment; nor  was  there  any  suggestion  from 
tbe  court  at  any  ttme,  much  less  an  instruc- 
tion, tbat  the  Jurors  should  exclude  from 
tbelr  consldeiation  ctf  tbe  case  all  and  every 
portion  of  tbe  testimony  bearing  upon  tbe 
making  of  tbe  statement  Wltbont  sncb  an 
instruction  we  cannot  but  beUeve  tbat  the 
objectionable  testimony  bad  a  material  in- 
fluence upon  the  minds  of  tbe  Jurors  In 
reaching  the  conclusion  tbat  tbe  offense 
charged  against  tbe  defendant  In  tbe  indict- 
ment had  been  committed  by  blm. 

[4]  A  second  reason  assigned  for  reversal 
which  we  consider  meritorious  Is  based  upon 
another  ruling  on  evidence.  The  defendant 
had  called  one  William  F.  BuUman,  a  prac- 
ticing physician  of  more  than  20  years  pro- 
fessional experience,  who  testified  that  he 
had  made  a  physical  examination  of  Edith 
N.  some  months  after  the  ttme  set  out  In 
the  Indictment,  and  had  found  the  hymen  to 
be  Intact ;  and  that  she  could  not  have  had 
sexual  intercourse  with  a  man  without  a 
rupture  of  that  membrane  resulting  there- 
from. Upon  the  cross-examination  of  this 
witness  the  prosecutor  was  permitted,  over 
objection,  to  read  to  the  witness  an  extract 
from  Gray's  Anatomy,  Descriptive  and  Sur- 
gical, In  which  tbe  author  stated  of  the 
hymen  that  "it  may  also  persist  after  copu- 
lation, and  cannot  consequently  be  consider- 
ed as  a  test  of  virginity."  The  plain  purpose 
of  tbe  prosecutor  In  reading  this  extract  was 
to  bring  to  the  attention  of  the  Jury  tbe 
fact  tbat  tbe  autbof  of  this  work  held  a  con- 
trary view  to  tbat  expressed  by  tbe  wltnesti 
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on  the  stand.  As  a  general  rule  medical 
works  are  not  admissible  as  a  substantiTe 
medium  of  proof  of  the  facta  they  set  forth. 
It  Is  only  when  a  witness  refers  to  them  as 
an  antborlty  for  his  own  opinions  that  they 
are  receivable  In  evidence,  and  then  only 
for  the  purpose  of  contradicting  him.  Pin- 
ney  v.  Cahill,  48  Mich.  584,  12  N.  W.  862 ; 
New  Jersey  Zinc  Co.  v,  Lehigh  Zinc  Co.,  69 
N.  J.  Law,  189,  36  AU.  915. 

[6]  Another  error  complained  of  by  the  de- 
fendant is  ctmtalned  In  the  following  in- 
struction to  the  Jnry: 

"The  indictment  charges  the  offcnBC  was  com- 
mitted on  November  19,  1912,  and  if  time  was 
of  the  essence  of  the  offense,  then  you  would  be 
confined  to  the  commission  of  the  crime  on  that 
date.  But  time  is  not  of  the  easesjce  of  the- 
offense  in  this  case,  and  therefore,  if  you  believe 
that  the  teHtimonj  shows  that  the  defendant 
committed  the  crime  charged  in  the  indictment 
with  E^ith  N.  on  some  other  day,  then  you  will 
be  justified  In  finding  the  defendant  guilty.  But 
your  i&vestigatioA  should  not  go  beyond  a  period 
of  two  years  prior  to  the  time  of  the  finding  of 
the  indictment." 

The  evidence  showed  that  Edith  N.  had 
been  a  resident  of  Somerset  county ;  that  she 
had  spent  a  considerable  portion  of  her  time 
prior  to  the  6th  of  November  in  the  city  of 
Newark,  and  that  she  did  not  go  to  Union 
county  to  take  up  her  residence  there  until 
the  6th  of  November,  some  two  weeks  prior 
to  the  date  laid  in  the  indictment  There 
was  also  proof  from  which  the  jury  might 
have  found  that  the  defendant  had  had  sex- 
ual intercourse  with  this  girl  some  eight 
or  nine  times  during  the  three  months  pre- 
ceding November  22d,  and  that  they  had  been 
in  one  another's  company  during  these  three 
months  on  numerous  occasions  at  places  out- 
side of  Union  county.  Under  this  state  of 
the  proofs  it  was  just  as  likely  that  these 
sexual  Indulgences  occurred  outside  of  the 
limits  of  Union  county  as  within  Its  borders. 
It  was  error,  therefore,  to  permit  the  jury 
to  convict  the  defendant  for  sexual  acts  oth- 
er than  that  alleged  in  the  Indictment,  in  the 
.absence  of  any  proof  that  those  other  acts 
occurred  within  the  Jurisdiction  of  the  court 

As  this  case  must  go  hack  for  a  new  trial 
we  deem  it  proper  to  state  that  we  have  ex- 
amined the  other  grounds  of  reversal  sub- 
mitted by  the  plaintiff  in  error  and  consider 
them  to  be  unsubatantiaL 

For  the  reasons  which  we  have  Indicated, 
the  convicticm  under  review  must  be  re- 
versed. 

BOSEVILLB  TRUST  CO.  t.  CUBTISS. 
(Court  of  Chancery  of  New  Jersey.    Feb.  20, 

Specific  PESFonuANCB  (|  36*)— Gonteacts 

ENFOBCBABLB— CONTBACTB  OF  MaBBIED  WO- 
MEN—PoWEB  OF  CouET  OF  Equity. 

Ab  a  note  payable  to  the  maker  ia  not, 
under  8  Comp.  St.  1910,  p.  3755,  S  184.  enforce- 
able nntil  indorsed,  a  married  woman  will  not 
be  compelled  by  a  court  of  eqoity  to  indorse 


a  note  which  she  agreed  to  make  for  the  benefit 
of  ft  third  person  and  did  execute,  payable  to 
herself,  but  failed  to  indorse,  in  the  absotce  of 
proof  that  she  received  some  valuable  consid- 
eration for  the  ose  of  her  own  estate,  for  equity 
will  not  enforce  an  executory  contract  unless 
there  is  a  valuable  consideratitm,  and  the  im- 
plied contract  arising  out  of  the  promise  is  un- 
enforceable even  at  law. 

Note.— For  other  eases,  see  Spedflc  Per- 
formance, Cent  Dig:  H  102-106;  Dec.  Dig.  | 

Bill  by  the  BoseTlUe  Trnst  Oompanr 

against  one  Curtiss.  Decree  for  d^endant. 

G.  Rowland  Mnnroe,  of  Newai^,  for  com- 
plainant Terry  Parkw,  ot  East  Orange,  for 

defendant. 

STEVENS,  V.  0.  That  the  note  to  this 
case  was  made  for  the  benefit  of  the  Post- 
craft  Company  is  not  disputed.  It  was  made 
by  a  married  woman  payable  to  the  order  of 
"myself"  and  not  Indorsed  by  her.  The  ef- 
fort is  to  compel  her  to  indorse,  In  order  that 
suit  may  be  brought  upon  It  in  a  court  of 
law.  There  is  no  proof  that  she  obtained, 
either  directly  or  Indirectly,  anything  of  val- 
ue for  her  own  use  or  for  the  use  of  her  sep- 
arate estate.  It  is  a  well-settled  mle  that 
equity  will  not  enforce  an  executory  contract 
unless  there  be  an  actual  valuable  consider- 
ation. Pom.  Eq.  Jur.  i  1293.  To  compel  her 
to  indorse  here,  on  the  ground  of  an  Implied 
promise  to  do  so,  would  be  to  compel  her  to 
complete.  In  point  of  form,  an  incomplete 
contract  (3  Comp.  St  1910,  p.  3755,  |  184), 
whi<^  the  law  would  not  oblige  ber  to  per- 
form. 


STATE  T.  LITTMAN  et  al. 
(Supreme  Court  of  New  Jersey.  Dec:  10;  1914.) 

(SylUilnu  &v  the  CowrU) 

1.  Jdbt  (S  33*)— Steuck  Jubt— Bight  to  Or- 
der. 

By  virtue  of  section  75  of  the  Criminal 
Procedure  Act  (2  Comp.  St.  1910,  p.  1345)  a 
struck  jury  may  be  ordered  in  a  criminal  caae. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  ;§  226-232 ;  Dec.  Dig.  1  33.*] 

2.  Ceiminal  Law  (5  1043*)- Wbit  or  Ebboe 
—Objection  Below— Sufficiency- Jubt. 

An  objection  "that  the  proceedings  for  tlie 
drawing  and  striking  of  a  jury  are  IrrcKular 
and  contrary  to  law^'  Is  too  general,  and  will 
not  avail  on  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2654,  2665;  Dee.  Dig.  1 
1043.»] 

8.  CRnoHAL  Law  d  101*)— OBDra— BBQin- 

8ITE8. 

It  is  not  essential  to  the  validity  of  an 
order,  made  in  open  court  by  the  judge  of  the 
court  of  oyer  and  terminer,  handing  down  an 
indictment  to  the  court  of  quarter  sessions  for 
trial,  that  the  order  be  signed  by  the  judge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Sfi  199-205;  Dec.  Dig.  1 101.'] 

4.  Jubt   {|  llO*)— Notice  of  Stbikiho— 

TVaivee. 

A  jndnnent  upon  a  conviction  on  an  In- 
dictment for  keeping  a  disotderly  house  will 
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Dot  be  icreiaed  beeftn«e  a  challenge  to  the  ai^ 

ray,  apon  the  noaod  of  Insnfficient  notice  of 
the  time  and  place  of  striking  the  Jury,  was 
overruled,  Then  there  was  no  evidence  before 
the  trial  court  that  the  requisite  notice  was  not 
given,  and  the  record  shows  that  the  attorney 
of  the  defendant  appeared  before  the  court 
when  the  jury  was  selected  and  struck  pursu- 
ant to  section  76  of  the  Criminal  Procedure 
Act  &  Comp.  St.  1910.  p.  1845),  and  that  he 
participated  in  the  strikmg  of  the  jury,  with- 
out an;  objection  as  to  the  sufficiency  of  the 
notice. 

[Ed.  Note. — For  other  cases,  see  JoTTt  Cent 
Dig.  SI  61&-{i23;   Dec  Dig.  |  110.*] 

5.  DiSOBDEBLT    HoUSE    (S    16*)— EVIDBNCE — 

Adiubsibilitt. 

On  the  trial  of  an  indictment  for  keepii^  a 
disorderly  bouse,  acts  of  a  disorderly  character 
by  persons  in  the  house  and  what  was  said 
by  them  at  the  time  as  a  part  of  those  acts  are 
admissible  to  establish  the  character  of  the 
house,  irrespective  of  whether  the  alleged  keep- 
er was  present  or  not. 

[KA.  Note.— For  other  cases.  Bee  IMsorderly 
House,  Cent.  Dig.  U  21-26;  Dec.  Dig.  f  16.*] 

6.  CRiwnAL  Law  Q  1162*)— Hashless  Eb- 

BOB. 

A  judgment  in  a  criminal  case  will  not  be 
reversed  for  any  error  except  such  as  may  have 
prejudiced  the  defendant  in  maintaining  hie 
defense  upon  the  merits. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig;  |  3085;  Dec.  Dig.  S  1162.*] 

7.  Cbiminal  Law  (S  742*)— Cbedibilitt  or 
WiTNESSEB— Question  fob  Jtjry. 

Whether  the  frequenters  of  a  bouse  were  of 
"evil  name  and  fame,  and  of  dishonest  con- 
versation"  is  a  question  of  fact  to  be  deter- 
mined, not  alone  by  their  general  reputation, 
but  by  their  conduct  and  conversation  while  in 
the  house. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lnw,  Cent.  Dig.  H  1098,  11S8,  1719-1721; 
Dec  Dig.  I  742.*] 

8.  Cbiminal  Law  (8  829*)— Inbtboctions— 
scvticienot. 

Where  a  trial  judge  in  a  criminal  case  cor- 
rectly defines  a  word  at  the  request  of  a  juror, 
and  the  defendant  takes  no  specific  exception 
thereto,  the  judgment  will  not  be  reversed  mere- 
ij  because  the  Judge  did  not  then  and  there 
point  out  the  distinction  between  the-  word 
defined  and  another  word  to  which  the  judge 
bad  made  no  reference  in  his  definition,  when 
it  appears  that  in  the  main  charge  such  dis- 
tinction was  clearly  pointed  out. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011;  Dec.  Dig.  {  829.*] 

8.  Cbiminai.  Law  (fi  ^6*) — iNErnraonoNS— 

DuTT  TO  Request. 

To  entitle  a  party  to  insist  that  a  proper 
instruction  requested  by  him  should  be  given,  a 
timely  presentation  of  such  request  should  be 
made  to  the  court  at  or  before  the  close  of  the 
evidence,  and  before  the  argument,  unless  the 
request  presented  has  been  made  necessary  by 
something  the  court  has  already  charged  or 
omitted  to  cha^e. 

[Ed.  Note. — For  other  cases,  see  Crimlaal 
Law,  Cent.  Dig.  §  2008;  Dec.  Dig.  S  826.*] 

10.  Cbiuinal  Law  ({  826*)— Retubal  of  In- 

SniUCTIONS. 

Where  in  a  criminal  case  the  trial  judge 
In  the  exercise  of  his  discretion  has  declined 
to  charge  proper  requests  not  seasonably  pre- 
sented, the  Judgment  will  not  be  reversed  when 
it  appears  that  the  defendant  was  not  harmed 
by  such  refusal,  in  view  of  the  fact  that  the 
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trial  judge  correctly  charged  the  pertinent  legal 
proposition  embodied  In  such  requests. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2008;  Dec.  Dig.  8  826.*] 

Error  to  Court  of  Qoarter  SessiMUi,  Eo- 
sex  County. 

David  tdttman  and  another  were  convicted 
of  keeping  a  dlaorderljr  taoos^  and  bring  er^ 
ror.  Afflrn^ed. 

Argued  June  term,  1914,  befoxe  TBDNOH- 
ARD  and  BERQEN,  JJ. 

Edward  Schoeu,  of  Newark,  for  plaintiffs 
In  error.  Loula  Hoodf  of  Newark,  lor  the 
State. 

TRENCHARD,  J.  This  case  comes  op  for 
review  on  a  strict  bill  of  exceptions  and  also 
under  section  136  of  the  Criminal  Pzoceduie 
Act 

The  defendants  were  convicted  on  an  In- 
dictment diarglug  them  with  keeping  a  dis- 
orderly house  in  the  city  of  Newark.  Among 
other  Illegal  practices  specifically  set  out 
In  the  Indictment  was  that  the  defendants 
willingly  caused  and  procured  men  and 
women  "of  evil  name  and  fame,  and  of  dis- 
honest conversation,"  to  frequent  the  defend- 
ants' house  and  there  willfnllr  permitted 
them  to  remain  "soliciting  and  "fft^lug  as- 
signations for  sexual  commerce."  The  proof 
produced  by  the  state  was  mainly  directed  to 
that  charge.  We  are  of  the  opinion  tlutt 
there  Is  no  merit  in  the  assli^ment  of  er- 
ror based  upon  an  exception  to  the  action  of 
the  court  b^w  in  orermling  an  objection 
made  to  the  striking  of  the  Jury.  This  Is 
what  happened: 

"Mr.  Schoen :  I  want  to  enter  an  objection 
to  the  striking  of  the  jury,  first,  on  the  ground 
that  there  is  no  authorl^  in  the  jury  act  for 
a  struck  Jury;  and,  secondly,  that  the  proceed- 
ings for  the  drawing  and  the  striking  of  a  jury 
are  irregular  and  contrary  to  law. 

"The  Court:   In  what  particular? 

"Mr.  Schoen:  The  proceedings  are  not  ac- 
cording to  statoto. 

"The  Court:  I  think,  unless  you  point  out 
the  irregularity,  that  your  objection  is  not 
well  taken.  If  you  mase  an  objection  to  any 
proceedings  and  tail  to  point  out  where  they  are 
objectionable,  I  do  not  see  that  it  is  going 
to  avail  you  very  much. 

"Mr.  Schoen:  I  will  just  make  an  objection 
in  that  form.  Th$re  has  been  no  adjudication 
by  the  court  upon  the  reasons  for  a  struck 
jury. 

"The  Court :  The  objections  will  be  noted  on 
the  record  and  I  will  overrule  them. 

"Defendant's  counsel  prays  an  exception  to 
this  ruling  of  the  court,  and  the  same  is  al- 
lowed and  signed  and  sealed  accordingly. 
"Harry  V.  Osborne,  Judge  [L.  S.]." 

[1]  Then  is  no  merit  in  the  contention  that 
there  is  no  aothorlty  for  a  struck  Jury.  By 
virtue  of  section  75  of  the  CrlmluA  Proce- 
dure Act  (2  Comp.  St  1910.  p.  IMS)  a  struck 
Jury  may  be  ordered  in  a  criminal  case. 
Brown  T.  State,  02  N.  J.  Law.  660,  42  At  1.  811. 

[2]  The  objection  "that  the  proceedings  for 
the  drawing  and  striking  of  a  Jury  a.re  Ir- 
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regular  and  contrary  to  law"  la  too  general 
and  will  not  avail  on  error.  Fowler  v.  State, 
58  N.  J.  Law,  423,  34  Aa  682;  Id.,  59  N. 
J.  Law,  685,  39  Atl.  1113. 

The  contention  that  "there  was  no  adjudi- 
cation by  the  court  upon  the  reasons  for  a 
strack  jury"  is  not  well  founded  in  f&ct,  since 
the  record  sbowB  that  the  court  ordered  a 
jury  to  be  struck  for  the  trial  of  the  case 
pursuant  to  the  statute. 

[3]  It  Is  next  Insisted  that  the  court  of 
quarter  sessions  had  no  jurisdiction  to  try 
the  case  because  "there  Is  no  order  signed 
hy  the  pretidino  judge  of  the  court  of  oyer 
and  terminer  transferring  this  cause  to  the 
court  of  quarter  sessions  for  trial."  It  will 
be  observed  that  the  contention  is  not  that 
there  was  no  order  handing  down  the  Indict- 
ment to  the  court  of  quarter  sessions  for 
trial,  but  merely  that  such  order  was  not 
signed  by  the  presiding  judge  of  the  court 
of  oyer  and  terminer.  We  think  there  is 
no  merit  in  the  contention.  The  statute  pro- 
vides that  when  any  Indictment,  which  the 
court  of  quarter  sessions  la  competent  Uf 
try,  shall  be  found  in  the  court  of  oyer  and 
terminer: 

"It  shall  be  lawful  for  such  court  at  any 
time  during  their  session,  if  they  tbinlc  proper, 
to  order  the  said  indictment  *  *  *  to  be  de- 
livered to  the  clerk  of  the  said  court  of  quar- 
ter sesstODS,  who  is  hereby  directed  to  file  the 
same,  and  also  to  make  entry  thereof  in  the 
minutM  *  *  *;  and  after  such  affiling,  the 
said  court  of  quarter  sesalonB  shall  have  au- 
thority *  *  *  to  bear  and  determine  such 
indictment,"  etc.  Orlminal  Pro.  Act,  f  8:  2 
Oomp.  St.  1910,  p.  1822. 

Now  an  examination  of  the  record  In  the 
•present  case  shows  that  at  a  session  of  the 
court  of  oyer  and  terminer  the  presiding 
judge  thereof  made  such  order;  that  the  in- 
dictment was  duly  delivered  to  and  was  filed 
by  the  clerk  of  the  court  of  quarter  sessions, 
and  that  an  entry  of  such  order  and  delivery 
and  filing  was  then  and  there  made  In  the 
minutes  as  provided  by  the  statute.  We  con- 
clude, therefore,  that  the  court  of  quarter 
sessions  had  jurisdiction  to  try  the  Indict- 
ment even  though  such  order  was  not  sign- 
ed by  the  judge  the  court  of  oyer  and 
terminer. 

[4]  It  is  next  urged  that  the  judgment 
should  be  reversed  because  the  court  over- 
ruled a  challenge  to  the  array  made  upon 
the  ground  that  six  days'  previous  notice 
was  not  given  to  the  defendants  or  their 
attorney  of  the  time  and  place  of  striking  of 
tlie  jury  as  directed  by  the  statute.  3  Comp. 
St.  1910,  p.  2974,  par.  24.  We  think  that  such 
Insistence  Is  without  merit  for  two  reasons: 
First,  bficanse  there  was  no  evidence  before 
the  trial  court  that  the  requisite  notice  had 
not  been  given;  and,  secondly,  the  record 
shows  that  the  attorney  of  the  defendants 
appeared  before  the  court,  when  the  Jury 
was  selected  and  struck  pursuant  to  sec- 
tion TO  of  Criminal  Procedure  Act  (2  Comp. 
St.  1010,  p.  1S15),  and  that  be  participated  In  | 


the  striking  of  the  Jury,  without  any  objec- 
tion as  to  the  sufficiency  of  the  notice. 

[6]  It  Is  next  urged  that  the  trial  Judge 
erred  In  the  admission  of  evidence  of  the 
acts  and  conversations  of  persons  in  the 
defendants'  restaurant,  not  In  the  presence 
of  the  defendants.  Not  so.  The  testimony 
falls  within  the  rule  that  acts  of  a  disorder- 
ly character  by  persons  In  a  house  and  what 
was  said  by  them  at  the  time  as  a  part  of 
those  acta  are  admissible  to  establish  the 
character  of  the  house,  irrespective  of  wheth- 
er the  alleged  keeper  was  present  or  not. 
Of  course,  since  the  purpose  and  effect  of 
such  evidence  Is  only  to  establish  the  char- 
acter of  the  house,  and  not  to  charge  the  de- 
fendant with  keeping  It,  before  he  can  be 
convicted  of  that  offense  evidence  sufficient  to 
establish  Ills  connection,  management,  or  con- 
trol of  such  a  place  must  be  adduced.  Bln- 
demagle  v.  State,  60  N.  J.  Law,  307,  37  Atl. 
619.   But  that  Is  another  matter. 

[I]  The  next  reason  urged  for  reversal  Is 
that  the  trial  Judge  allowed  to  be  put  to  a 
woman  frequenter  of  the  defendants'  house 
this  question:  "Did  you  solicit?"  It  Is  quite 
clear  that  the  grounds  of  objection  stated  to 
the  trial  Judge  were  not  well  founded,  and 
they  are  not  now  pressed.  It  Is  here  urged, 
however,  that  the  question  was  objectionable 
as  callli^  for  the  conclusion  of  the  witness. 
But  an  examinaUou  of  the  testimony'  shows 
that  the  witness  described  her  acts  and  con- 
duct, and  makes  it  quite  clear  that  what  she 
called  "soliciting"  was  to  signal  to  men  to 
come  to  ber  table  in  the  defendants*  res- 
taurant, and  there  attempt  to  induce  tbem  to 
leave  the  place  with  her  for  the  purpose  of 
Illicit  intercourse.  We  conclude,  therefore, 
that.  If  the  allowance  of  tbe  question  was 
erroneous  at  all,  it  was  not  prejudicial,  and 
we  nlll  not  reverse  for  any  error  except  such 
as  may  have  prejudiced  the  defendants  in 
maintaining  their  defense  upon  the  merits. 

The  same  may  be  said  with  respect  to  the 
question  put  by  the  state  to  the  witness 
Plate.  If  the  question  was  objectionable,  its 
allowance  was  not  prejudicial  error  because 
the  answer  was  unobjectionable  and  harm- 
less to  the  defendants. 

[7]  It  Is  next  contended  that  the  trial  Judge 
should  have  directed  an  acquittal  because 
there  was  no  proof  of  the  general  reputa- 
tion of  the  men  and  women  upon  whose  pres- 
ence, conduct,  and  conversation  In  the  de- 
fendants' restaurant  the  state  relied  for  con- 
viction. This  contention  has  no  foundation 
in  law.  Whether  the  frequenters  of  the 
house  were  of  "evil  name  and  fame  and  of 
dishonest  conversation"  was  a  question  of  fact 
to  be  determined,  not  alone  by  their  general 
reputation,  but  by  their  conduct  and  con- 
versation while  In  the  house.  There  was 
abundant  evidence  that  men  and  women  of 
that  character  habitually  frequented  the 
defendants*  house.  Whether  such  testimony 
I  was  credible  was  a  qnesUon  for  the  Jury. 
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It  Is  also  contended  that  an  acquittal 
should  have  been  directed  because  there  was 
DO  evidence  that  the  defendants  had  knowl- 
edge of  the  evil  conduct  of  the  frequenters 
of  their  hons&  This  contention  has  no  foun- 
datiou  In  fact  There  was  ample  erldeitco 
from  which  the  Jury  could  find  such  knowl- 
edge. 

[I]  The  next  point  is  that: 

"Manifest  wrong  and  injury  resulted  to  the 
plaintib  in  error  in  the  charge  oC  the  court  in 
deGning  the  word  *procure'  In  response  to  the 
request  of  a  Jaror  for  a  deflnitlDn  ot  the  same." 

We  find  no  merit  In  the  point  What  hap- 
pened was  that  the  Judge,  in  response  to  the 
Juror's  request,  read  the  definition  of  the 
word  as  it  appears  in  the  Century  Dictionary. 
No  spedflc  exception  was  taken  to  this,  and 
no  objection  Is  now  made  to  what  the  Judge 
said.  The  complaint  is  that  he  did  not  point 
ont  "the  distinction  between  procuring  an 
act  to  be  done  and  suffering  it  to  be  done." 
But  this  tbe  Judge  was  not  requested  to  do, 
and  we  see  no  reason  why  he  should  have 
d(me  so  on  Ills  own  initiative,  for  he  had 
made  no  reference  to  "suffering  an  act  to 
be  done."  Uoreover,  it  appears  that  in  his 
main  charge  the  Judge  has  correcQy  instruct- 
ed the  Jury  tlat  fenovledge  by  the  defend* 
ants  of  the  unlawful  practices  alleged  to 
hare  been  carried  on  In  their  house  was  es- 
sential to  a  conviction.  Therefore  no  mani- 
fest wrong  or  injury  resulted  to  tSie  defend- 
ants from  ttiat  Instrnctlcfn. 

[I]  Lastly,  the  defi^ndants  claim  that  the 
Judgment  should  be  reversed  because  of  the 
refusal  of  the  trial  Judge  to  charge  28  re- 
quests. We  think  not  Timely  notice  was 
given  counsel  tliBt  requests  to  charge  must 
be  submitted  before  the  argument  began. 
They  were  not  presented  until  near  the  close 
of  the  argument  of  counsel  for  the  defend- 
ants, which  occupied  a  part  of  two  different 
days.  Whether,  In  such  circumstances,  the 
requests  were  to  be  charged  was  a  matter 
resting  within  the  discretion  of  the  trial 
Judge.  The  rule  Is  that  to  entitle  a  party  to 
lusist  that  a  proper  instruction  requested  by 
him  should  be  given,  a  timely  presentation 
of  such  request  should  be  made  to  the  court 
at  or  before  the  close  of  the  evidence,  and 
before  the  beginning  of  the  argument,  unless 
the  request  presented  has  been  made  neces- 
sary by  something  the  court  has  already 
charged  or  omitted  to  charge.  Dunne  v.  Jer- 
sey City  Galvanizing  Co.,  73  N.  J.  Law,  586, 
64  Atl.  1076;  Carmany  v.  West  Jersey,  etc., 
R.  R.  Co.,  78  N.  J.  Law,  552,  74  Atl.  656. 

[10]  But  the  defendants  argue  that  such 
failure  to  charge  the  requests  was  an  abuse 
of  such  discretion,  and  resulted  In  manifest 
wrong  and  injury  to  the  defendants.  We 
think  not  Some  of  the  requests  were  im- 
proper, some  were  Inapplicable  to  the  case, 
and  those  that  were  applicable  were  charg- 
ed In  substance.  Instructions  are  intended 
to  give  to  the  Jury  a  clear  and  concise  state- 


ment  of  the  law  governing  the  case.  That 
was  done  in  this  case.  To  dnpllcaie  and 
elaborate  them  might  well  tend  to  confuse, 
rather  than  to  guide,  tbe  Jury.  Particular 
stress  is  laid  in  the  argument  upon  a.  num- 
ber of  su(^  requests  embodying  in  varying 
plirase  the  pertinent  legal  proposition  that 
knowledge  by  the  defendants  of  the  immoral 
practices  claimed  to  tiave  been  carried  on  in 
tli^r  place  was  eeaential  to  conviction.  But 
the  Judge  BO  charged  in  strict  accordance 
with  tbe  rule  laid  down  in  State  t.  Hnusert 
89  Atl.  1011,  and  the  defendants  suffered  no 
manifest  wrong  and  Injury  by  the  refusal  to 
r^>eot  or  elaborate  the  instruction  in  the 
same  or  varying  phrase. 

This  disposes  of  every  question  argued. 

Tbe  Jadgment  will  be  afflnned. 


mDT78TBIAL  SAVINGS  &  LOAN  CO.  et  al. 

V.  PLT7MMER  et  al.    (No.  K5.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Dec.  1,  1914.) 

fSyllabtu  hv  th9  Court.) 
VENDOB  and  PUBOHASEB  (I  S7*>— MlBBEPU- 
BBNTATIONB   Or  TAI.DB--RirLI   OF  GAVUT 
EUFTOR. 

The  defendants,  desiring  to  purchase  a  plot 
of  ground,  with  a  building  thereon,  at  Grant- 
wood,  negotiated  for  over  three  months  with 
the  agent  of  tbe  vendor,  and  at  the  end  of  that 
period  accepted  title  subject  to  first  and  sec- 
ond mortgages.  They  resided  on  the  premises 
without  complaint  for  some  years,  paying  in- 
terest upon  both  mortgages,  and  redudog  tbe 
principal  of  tbe  sectmd,  until  the  bill  in  this 
case  was  filed  to  foreclose  the  latter  mortgage, 
when  they  alleged  fraud  as  a  defense,  by  rea- 
son of  the  fact  that  tbe  a^ent  had  excessively 
valued  the  property  at  the  time  of  sale.  Ample 
opportunity  to  examine  the  property  and  verify 
the  representations  of  value  nad  been  given 
prior  to  the  purchase.  Held,  that  the  opportu- 
nity of  eznmining  the  property  and  its  value, 
and  of  verifying  the  representations  made,  cEist 
a  duty  upon  the  defendants  of  exercising  rea- 
sonable diligence  in  their  own  behalf  upon  es- 
timates of  value,  which  were  open  to  their 
observation,  judgment,  and  investigation,  and, 
in  the  absence  ot  actual  fraud,  relief  upon  that 

f round  alone,  will  not  be  afforded  in  equity, 
n  such  a  situation  the  doctrine  of  caveat  emp- 
tor applies. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  54-^;  Dec.  Dig.  | 
37.*] 

Appeal  from  Court  of  Ohanceiy. 

Bill  by  the  Industrial  Savings  &  Loan 
Company  and  another  against  Grace  Frances 
Plummer  and  otliers.  From  decree  for  com- 
plainants, defendants  appeal.  Affirmed. 

Frank  G.  Turner,  of  Jersey  City,  for  appel- 
lants. J.  Boyce  Smith,  Jr.,  and  Frederick  P. 
Schenck,  both  of  Kew  York  City,  for  re- 
spcmdenta. 

MINTURN,  J.  The  bill  was  aied  to  fore- 
close a  second  mortgage  executed  and  deliv- 
ered under  the  following  clrcumstauces: 
The  Columbia  Investment  &  Real  Estatifr 


'-*Por  other  eam  m  saiae  topic  sod  aecthm  NUUBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  SorlM  A  R«p'r  IndeiM 
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Company,  developed  a  tract  of  land  on  tiie 
Palisades,  known  as  Grantwood,  In  tbe 
county  of  Bergen.  It  expended  a  large  sum 
of  money  in  building  streets,  erecting  houses, 
and  oonstructlng  the  ordinary  municipal  Im- 
proTements,  preparatory  to  advertising  and 
exploiting  the  location  as  a  desirable  site 
for  homes.  The  houses  and  lots  were  sold 
according  to  a  schedule  of  prices,  depending 
upon  the  site  and  the  character  of  the  build- 
ing. The  defendants  purchased  three  lots, 
upon  which  was  located  an  eight-room  cot- 
tage. The  Intermediary  was  an  agent  of  the 
company,  whose  eCTorts  to  bring  about  a  sale 
to  defendants  were  instituted  about  a  month 
prior  to  Its  consummation. 

Upon  more  than  one  occasion  during  the 
interval,  the  defendant  Grace  F.  Plummer 
visited  the  place,  with  ber  husband  and 
friends,  and  familiarized  herself  with  the 
locaticm  and  Its  Inherent  merits  and  dis- 
advantages, as  well  as  Its  financial  value  in 
the  real  estate  market  She  declined  to  pur- 
chase the  building  and  two  of  the  lots  for 
$14,600,  but,  after  discussing  the  subject  with 
her  husband,  ofFered  to  purchase  the  plot  in 
question  for  $13,000.  The  offer  being  accept- 
ed, she  paid  $1,000  in  cash  and  agreed  to  take 
the  property  subject  to  a  first  mortgage  of 
$7,600,  held  by  the  New  Tork  Mortgage 
Company,  and  to  execute  a  second  mortgage 
for  the  difference  of  $4,500.  The  second 
mortgage  was  made  to  one  Mathews,  who 
is  conceded  to  have  been  an  employ^  and 
dummy  of  the  complainant  He  subsequent- 
ly assigned  the  mortgage  to  the  complainant 
company,  which  paid  the  face  thereof  to  the 
Columbia  Company.  Thereafter  defendants 
continued  to  make  the  payments  on  account 
of  principal  aud  Interest  provided  for  in  the 
second  mortgage,  for  a  period  of  nearly  four 
years.  These  payments  were  divided,  so  as 
to  cover  interest  on  the  first  and  second 
mortgages  and  a  reduction  of  principal  upon 
the  second  mortgage,  and  continued  until 
March  29,  1912,  when  the;  ceased.  At  the 
trial  there  waa  found  to  be  due  upon  the  sec- 
ond mortgage,  for  Interest  and  principal, 
$4,908.59. 

The  answer  of  the  defendants  alleges  that 
at  the  time  of  the  sale  the  value  of  the  proi>- 
erty  was  misrepresented  to  the  defendants 
by  the  agents  of  the  Columbia  Company,  who 
conspired  with  the  New  York  Mortgage 
C(napany  and  the  complainant,  the  In- 
dustrial Company,  to  misrepresent  the  val- 
ue of  the  property,  and  practically  to  cheat 
and  defraud  the  defendants  Into  purchasing 
for  $13,000  property  which  In  reality  was  of 
no  greater  value  than  $0,000.  Upon  the 
truth  of  this  allegation  the  defendants  In- 
sist upon  an  abatement  of  the  mortgage  in 
suit  to  accord  with  the  true  value  of  the 
property. 

The  learned  Vice  Chancellor,  after  consid- 
eration of  the  testimony,  advised  a  decree  in 
lavor  of  die  complainants.  Our  examination 
of  the  case  has  led  us  to  ctmcur  In  that  view. 


The  fundamental  Inquiry  Is  whethra*  the  tes- 
timony ptesentB  a  case  of  fraud  and  Imposi- 
tion upon  these  defendants,  dear  enough 
to  warrant  the  court  in  practically  annulling 
pro  tanto,  their  sealed  written  instruments, 
solemnly  executed.  Without  discussing  the 
subsidiary  questions,  whether  upon  a  mere 
allegation  of  fraud  in  an  answer,  without 
any  attempt  to  compel  the  appearance  of  the 
allied  principal  fraud  doer,  the  Columbia 
Company,  by  cross-bill,  such  a  Judicial  in- 
quiry may  be  had,  we  are  satisSed,  that  the 
conduct  which  is  alleged  In  this  answer  to 
be  fraudulent  upon  the  part  of  the  agents 
of  the  Columbia  Company  was  not  of  the 
questionable  quality  which  the  law  diaracter- 
izes  as  fraudulent  for  the  purpose  of  annul- 
ling a  l^al  instrument  A  glance  at  the 
situation  of  the  parties  will  evince  this. 

For  months  the  defendants  had  been  nego- 
tiating with  the  agents  of  the  Columbia 
Company.  No  relation  of  confidence  existed 
between  them,  so  that,  during  the  interval 
between  their  negotiations  aud  the  execution 
and  delivery  of  the  deed,  the  defendants 
were  free  to  verify  any  representations  or 
statements  as  to  value  which  the  agent  had 
made.  The^  examined  the  property,  and  its 
entire  environment,  and  no  effort,  artifice,  or 
subterfuge  seems  to  have  been  employed  to 
pervert  their  Judgment  or  becloud  their  sense 
of  observation  and  discernment  In  this 
situation  they  were  dealing  at  arm's  length. 
Speaking  of  the  relative  duties  of  parties  in 
such  a  posture,  Chancellor  Kent  says: 

"The  common  law  affords  to  every  one  rea- 
Booable  protection  agaiiiBt  fraud  and  unfair 
dealing;  but  it  does  not  go  to  the  romantk 
leogth  of  ^ving  indemnity  against  the  conse- 
qu^ces  of  mdolence  and  folly,  or  a  carelese  in- 
difference to  the  ordinary  and  accessible  means 
of  informatioa.  Every  person  reposes  at  fait 
peril  in  the  opinion  oS  others,  when  he  bas 
equal  opportunity  to  form  and  exerdae  his  own 
judgment  'Simplex  commendatio  nou  obligaL' " 
2  Kent's  Com.  485;  Davis  T.  Meeker,  6  Johns. 
(N.  Y.)  354. 

"Courts  of  equity,  like  courts  of  law,  do  not 
aid  parties  who  will  not  use  their  sense  and 
discretion  apon  matters  of  this  sort"  Wiilard's 
Eq.  Juris.  152. 

Under  such  circumstances  the  doctrine  of 
caveat  emptor  is  equally  applicable  at  law 
and  in  equity.  Wiilard's  Eq.  Juris.  152; 
Lord  Campbell  In  Duke  of  Beaufort  v.  Nes- 
let  12  CI.  &  Fin.  248.  The  application  of 
these  fundamental  principles  is  illustrated  by 
the  following  cases  in  our  own  jurisdiction: 
Miller  V.  Gregory,  16  N."  J.  Eq.  275;  Wise 
V.  Fuller,  29  N.  J.  Eq.  258;  Conlan  v.  Roe- 
mer,  52  N.  J.  Law,  53,  18  AtL  858 ;  HaUing- 
er  V.  Zimmerman,  59  N.  J.  Eq.  644,  44  AtL 
1100. 

But  the  equitable  status  of  Qiese  defend- 
ants is  further  complicated  by  the  fact  that 
for  three  years  and  over  they  occupied  the 
mortgaged  premises,  and  continued  so  to  do 
at  the  time  of  the  trial,  and  until  this  bill 
was  filed,  and  during  that  period  made  no 
claim  and  uttered  no  protest  to  fortify  th^n- 
selves  In  the  attitude  tbsf  now  take  as  the 
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alleged  victims  of  fraud  doers.  Sucb  a  com- 
placent attitude  Is  inconsistent  with  tbelr 
present  (^Im,  and  does  not  enlist  the  foTor- 
able  consideration  of  a  court  of  conscience. 

The  Court  of  Chancery  will  refuse  its  aid, 
not  merely  to  a  party  who  fraudulently  mis- 
represents his  title,  but  also  to  one  who  re- 
mains silent  when  duty,  candor,  and  fair 
dealing  require  him  to  speak  out.  Boss  r. 
EUsabethtown  ft  S.  R.  Co..  2  N.  J.  Eq.  422. 

"Nothing  can  call  forth  this  court  into  ac- 
tivity, but  GonadeDce,  ntod  faith,  and  reason- 
able diligence;  when  tiieae  are  wanting,  tbe 
court  is  passive  and  does  nothing."  Lord  Cam- 
den in  Smith  v.  Clay,  3  B.  C.  C.  639,  quoted 
by  Vice  Chancellor  Green  in  De  Grauw  v.  Mc- 
chan,  48  N.  J.  Eq.  224.  21  AU.  194. 

The  legal  status  of  the  banking  commis- 
sioner  of  the  state  of  New  York  as  a  party 
complainant  was  not  challenged  by  any  appro- 
priate pleading  in  the  case,  as  was  done  in 
Hurd  V.  Elizabeth,  40  N.  J.  Law,  218,  and  tbe 
attack  at  this  time,  therefore,  may  properly 
be  subject  to  the  criticism  that  it  Is  urged 
too  late.  Hoagland  t.  Supreme  Council,  70 
N.  J.  Eq.  607,  61  Atl.  082  ;  2  Maddock's  Ch. 
Frac.  281.  But,  conceding  the  correctness  of 
defendants*  contention,  it  cannot  avail,  since 
under  tbe  drcamstances  presented  here  the 
complainant  corporation  is  entitled  to  a  de- 
cree of  foreclosure,  regardless  of  the  status 
possessed  by  the  Mew  York  banking  commis- 
sioner as  a  party  to  the  suit 

Our  examination  of  the  remaining -objec- 
tions leads  UB  to  conclude  that  they  are  with- 
out merit 

Finding  no  error  in  the  record,  the  decree 
nt  the  Court  of  Chancery  will  be  affirmed. 


STEBNBERG      WOLFF.    (No.  36/780.) 
(Court  of  Chancery  of  New  Jersey.   Aug.  18, 
19140 

EXECUTOBS  AND  ADHXITIffntATOBB  (|  460*)— 
HlSAPPBOPKUTIOR  OF  FuNDS— EVIDKNCB. 
In  a  suit  by  an  executrix  to  recover  from 
the  executrix  of  her  coexecjitor  the  profits 
realised  by  the  coezecutor  from  the  use  of  es- 
tate fonda,  evidence  held  to  show  that  the  funds 
were  loaned  by  complainant  to  her  coexecutor, 
and  that  there  was'  no  confidential  relationship 
between  them  which  made  him  a  trustee  of  the 
funds  for  her  benefit. 

[Ed.  Note.— For  otber  cases,  see  Executors 
•nd  Administrators,  Cent  Dig.  {§  1858-1876; 
I>ec.  Dig.  {  450.*1 

Suit  by  Rose  Sternberg,  executrix  of  Jacob 
Stern,  against  Rose  Wolff,  executrix  of  the 
estate  of  David  Wolff.   Bill  dismissed. 

Merritt  Lane,  of  Jersey  City,  for  complain- 
ant. Adrian  Biker,  of  Newark,  for  defend- 
ant. 

STEVENS,  V.  C.  This  case  appears  to  be 
entirely  without  merit  The  same  matter 
wss  litigated  In  the  Essex  orphans'  court.  In 
1908,  and  was  decided  adversely  to  com- 
plainant's contention. 

In  tbe  case  of  Walter  Stembe^  against 


complainant  and  defendant,  I  stated  most  of 
the  facts  pertinent  to  the  present  situation 
and  I  shall  only  here  r^>eat  them  as  far  as 
may  be  necessary  to  an  understanding  of 
the  grounds  of  my  decision.  Rose  Sternberg 
was  first  married  to  Jacob  Stem.  Jacob 
died  in  1802,  leaving  him  surviving  the  com- 
plainant and  one  child,  Walter.  By  bis  will 
he  gave  this  child  a  legacy  and  made  his  wife 
bis  residuary  legatee.  As  far  as  appears,  be 
left  no  debts.  He  was  a  manufacturing 
Jeweler,  and  his  estate  amounted  to  about 
f6,000.  There  was.  in  addition,  some  life 
insurance.  His  executors  were  Ids  wife  and 
David  WolJI,  defendant's  husband,  who  died 
in  July,  1912.  Stated  broadly  complainant's 
claim  Is  that  in  1892  David  took  possession 
of  and  misappropriated  the  assets  of  Jacob 
Stem ;  that  by  means  of  these  assets  be  rea- 
lized a  large  fortune  and  that  that  fortune 
belongs  to  Mrs.  Sternberg,  the  complainant 
For  fire  years  after  Jacob's  death  a  close 
Intimacy  existed  between  complainant  and 
David  Wolff,  her  uncle  by  marriage.  Tbe 
Intimacy  was  promoted  by  the  fact  that  In 
July,  1893,  she  had  married  Lazar  Sternberg, 
bar  present  husband,  who,  together  with 
Rose  Wolff,  had  formed  a  basiness  partner- 
ship and' subsequently  a  corporation  of  which 
Darld  Wolff,  Rose's  husband,  was  treasurer. 
In  1897  a  quarrel  broke  out,  and  the  litiga- 
tion ^nce  that  time  has  been  almost  cimtin- 
uona.  It  seems  to  have  begun  when  David 
called  upon  complainant  to  file  an  inventory 
and  account  of  Jacob*8*estat&  She  acconnt- 
ed  in  December,  1897,  charging  herself  with 
$526.60.  To  this  David,  who  did  not  Join  in 
the  account,  excepted,  and  subsequently  in 
July,  1900,  withdrew  the  exceptions.  In 
December,  1907,  complainant  called  upon 
David  to  account  He  denies  having  received 
any  assets.  The  matter  was  referred  to  Mr. 
Kocher  as  advisory  master,  and  testimony 
was  taken.  Tbe  master  reported  In  favor  of 
David's  contention,  and  thereupon  the  Essex 
orphans'  court  on  June  1,  1909,  ordered: 

"Tbat  the  citation  heretofore  issued  upon 
the  application  of  Rose  Sternberg,  requiring 
David  Wolff  to  file  his  account  aa  executor  of 
the  estate  of  Jacob  Stern  or  show  cause  why 
he  haa  not  done  so,  be  and  the  same  is  berehy 
dismissed." 

The  whole  question  tarns  upon  how  David 
held  the  money.  It  Is  contended  by  com- 
plainant that  on  Jacob's  death  be  held  it  in 
trust  for  complainant  and  that  be  has  so 
held  it  or  the  property  Into  which  it  was  con- 
verted, ever  since.  It  is  contended  by  de- 
fendant that  he  or  his  wife  became  simply 
a  borrower  of  the  money  which,  there  beli^ 
no  debts  and  no  legacies  except  Walter's,  not 
In  controversy  here,  belonged  absolutely  to 
complainant  and  that  the  money  thus  bor- 
rowed has  been  long  since  repaid.  I  have 
no  doubt  but  that  the  original  transaction 
was  in  legal  effect  a  lending  of  money  by 
complainant  either  to  Rose  or  to  her  hus- 
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band,  David.  For  years  complatnanb  re- 
ceived interest  on  it  ■  It  was  needed  and 
vtllized  by  the  partnership  or  corporation  of 
L.  Sternberg  &  Co.,  in  which  her  second  hus- 
band, Lazar,  bad  a  large  interest,  and  it  is 
quite  impOBsible  to  believe  that  she  did  not 
know  what  was  being  done  with  it 

In  Walter  Stern's  case  I  decided  that  as  to 
him,  both  complainant  and  David  stood  as 
trustees,  responsible  for  the  $2,000  legacy 
which  I  am  informed  has  now  been  paid. 
Dut  inter  sese  there  was  no  trust  after  they 
ceased  to  act  as  executors.  David  was  sim- 
ply a  borrower,  or  at  most  an  agent,  and 
complainant  needed  no  protector,  for  she 
had  <Hie  in  her  husband,  Lazar,  a  business 
man  of  large  experience.  There  has  been  no 
semblance  of  any  trust  or  confidence.  In  fact, 
since  they  began  to  quarrel  in  1897.  There 
being  no  confidential  relationship,  I  fail  to 
see  on  what  ground  this  court  could  assume 
jurisdiction,  even  If  the  very  question  bad 
not  been  already  litigated  In  the  orpbans' 
court  and  had  not  become  res  adjudicata.  In 
the  law  courts,  the  case  would  have'  been 
long  since  barred  by  the  statute  of  Umlta^ 
tlona. 

I  tliiDk  the  bill  should  be  dlsmtased. 


SWIXLEY  V.  HALL.    (No.  60.) 

(Gonrt  of  Errors  and  Appeals  of  New  Jecaey. 
Aag.  24,  1914.) 

HiOHWATs  (|  159*)  —  Obstbttction  —  Claim 

or  Title— Relief  in  Equitt. 

Wlicre  complainant  seeks  to  enjoin  tbe 
obstruction  of  an  alley  which  he  claims  is  a 
public  highway,  and  defendant  claims  that  he 
built  it  on  his  own  land,  to  which  he  has  the 
legal  title,  tbe  bill  will  be  retained  pending  the 
detci'miuation  of  the  rights  of  the  complainant, 
in  a  proceeding  at  law. 

[Ed.  Note.— For  other  coses,'  see  Highways, 
Cent.  Dig.  IS  430,  431,  435;  Dec  Dig.  {  159.*] 

Appeal  from  Court  of  Chancery. 

Bill  by  Robert  Swinley  against  Isaac  A 
Hall.  From  a  decree  retaining  the  bill  pend- 
ing determination  of  the  rights  of  complain- 
ant In  a  proceeding  at  law,  complainant  ap- 
peals. Atflrmed. 

At  conclusion  of  first  hearing,  Vice  Chan- 
cellor Lewis  orally  rendered  the  following 
opinion: 

It  appears  that  the  court  is  without  jaris- 
(tiction  in  the  premises.  This  case  does  not 
fall  within  tbe  class  of  cases  dealt  with  in 
Hart  V.  Leonard,  42  N.  J.  Eq.  416,  7  Ati.  865, 
in  which  this  court  will  enforce  and  protect 
le^al  rights  in  land.  I  am  not  satisfied  that 
this.  IB  a  cose  involving  irreparable  injury  and 
that  there  if  not  an  adequate  remedy  at  law. 
The  fact  is  that  the  plaintiff,  in  this  case,  after 
he  has  maintained  his  right  in  a  suit  at  law, 
can  apply  to  the  court  for  an  injunction  against 
the  defendant  and  thus  avoid  any  further  litiga- 
tion in  the  law  courts.  As  I  view  the  contro- 
versy, the  paper  title  is  in  tbe  defendant  The 
title  is  to  a  strip  eight  feet  in  width  along  this 
so-called  alley.  Upon  this  strip  the  fence  has 
been  erected  by  the  defendant;  this  making  the 
width  of  the  alleyway  about  12  feet,  instead 


of  20  feet,  which  the  complainant  alleges  should 
he  the  case.  This  obstruction  the  complaioaot 
claims  is  unlawful,  asserting  that  the  alley- 
way is  a  public  highway  in  actual  use  for  many 
years,  and  the  defendant  says  he  built  It  on 
his  own  land,  to  which  he  has  legal  title.  A 
suit  at  law,  therefore,  seems  necessary  to  de- 
termine the  rights  of  the  parties.  In  Mason  v. 
Boss,  77  N.  J.  Eq.  527,  77  Atl.  44,  Chief  Justice 
Giimmere  indicates  the  procedure  which  I  shall 
follow  in  the  present  action.  The  hill  will  be 
retained  pending  the  determination  of  the  rights 
of  tbe  complainant  in  a  proceeding  at  law. 

Hudson  &  Joelson  and  George  S.  Hilton, 
all  of  Paterson,  foi  appellant  Wayne  Du- 
mont,  of  Fateivon,  tot  re^ndent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  for  tbe  reasons  stated  in 
the  opinion  filed  in  tbe  court  below  by  Tioe 
Chancellor  Lewis. 


BIKER  V.  RIKFB. 
(Court  of  Errors  and  Appeals  of  New  Jera^. 

Oct  1^  1914.) 

1.  B.VBBAVV  AND  WiFE      205*>— ADVANCES  TO 

Husband— AccouNTi  NO— BiTBDEN  of  Pboof. 
Where  it  is  shown  that  a  husband  has  re- 
ceived his  wife's  money,  chancery  will  compel 
him  to  account  therefor,  unless  he  shows  by  a 
preponderance  of  the  evidence  that  tbe  money 
was  a  gift  to  him,  or  that  he  diwoaed  of  It  ac- 
cording to  the  wife's  directions. 

WEdL  Note.— For  other  cases,  see  Husband  and 
ite.  Cent  Dig.  $S  744.  748-755,  970;  Dec. 
Dig.  S  205.*] 

2.  Husband  and  Wife  (|  232*)— Advakces 
TO  Husband— Accounting— Evidence. 

In  a  suit  by  a  wife  to  compel  an  accounting 
for  sums  advanced  to  her  husband,  which  she 
claimed  to  have  loaned,  evidence  held  not  suffi- 
cient to  sustain  the  husband's  contention  that 
the  money  was  given  him  to  be  invested  in  cor- 
porate stock  for  bis  wife  and  that  it  was  so 
invested.  * 

[Ed.  Note. — ^For  other  cases,  see  Hu^nd  and 
Wife,  Cent  Dig.  H  844-84-S,  981;  Dec.  Dig.  | 
232.*] 

3.  Husband  and  Wife  ^  43*>~Advakce8 

TO  Husband— Interest. 

A  husband  }s  not  required  to  pay  to  his 
wife  interest  on  advances  by  her  to  him  in  the 
absence  of  a  special  agreement  to  that  effect 

[Ed.  Not&— For  other* cases,  see  Husband 
and  Wife,  Cent  Dig.  |  226;  Dec  Dig.  |  43.*] 

Appeal  from  C^rt  of  Cniancery. 

Suit  by  Mignonette  Marvin  Rlker  against 
Samnel  McDonongh  Rlker,  for  an  account- 
ing. Decree  for  the  complainant,  and  defend- 
ant appeals.  Affirmed. 

The  following  Is  the  opinion  of  Howell, 
V.  C,  in  the  court  below: 

This  suit  is  brought  by  a  wife  against  her 
husband  to  recover  two  sums  of  money  which 
she  claims  to  have  loaned  and  advanced  to  him. 
the  first  being  a  sum  of  $600  advanced  on  April 
26,  1905.  and  the  second  beipg  tbe  sum  of  $;>50 
advanced  on  February  13,  1906.  She  claims 
tiiat  these  advances  were  loans,  while  tbe  hus- 
band claims  that  the  money  was  placed  in  his 
hands  for  tbe  purpose  of  being  invested  in 
stock  of  a  corporation  to  be  organized  and 
known,  as  stated  in  his  answer,  as  the  Eagle 
Leather  Goods  Company.  Tlie  only  witnesses 
to  the  transaction  are  the  parties  to  the  con- 
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troverar,  and  tbey  aloae  are  interested.  The 
rights  of  creditore  faave  not  intervened. 

[1,2]  It  was  held  by  the  Court  of  Krron  and 
Appeals  in  Cole  v.  Lee,  45  N.  J.  Eq.  779.  18 
AtL  854,  to  be  well  settled  that,  on  proof  that 
a  husband  has  receited  bfs  wife's  money,  a  court 
of  eqnity  will  compel  him  and  his  representa- 
tives to  account  to  her  at  least  for  the  priO' 
cipal  received,  and  that  they  can  only  discharge 
themselves  by  shovli^  that  the  basbsnd  dis- 
posed of  the  money  according  to  the  wife's  di- 
rections, or  that  it  was  a  gift  to  him.  This  pre- 
sumption is  against  the  husband,  and  casts  up- 
on him  the  burden  of  proving  his  defense  by  a 
prepondcraoce  of  testimony.  This  I  do  not 
think  he  has  done.  The  very  first  step  in  the 
transactioa  seems  to  me  a  very  unusual  one.  He 
obtained  the  first  amount  ($000)  from  his  wife 
in  April,  1905;  he  placed  it  to  his  own  credit 
in  his  own  bank  account,  and  thus  immediately 
pnt  that  part  of  it  beyond  the  control  of  his 
wife.  He  used  some  portion  of  it  for  his  own 
basiness  and  his  own  pnrpoaes,  and  did  not  atf 
tempt  to  use  it  for  the  purpose  for  which  he 
claimed  his  wife  advanced  it  to  him  until  Feb- 
ruary of  the  following  year,  when  he  organi>!ed 
a  partnership  consisting  of  himself  and  another 
person  and  turned  ttie  money  over  to  this  part- 
nership, which  then  went  by  the  name  of  the 
Eagle  Boot  and  Pad  Company.  This  partner- 
ship continued  until  July  of  that  year,  hot  with 
ft  change  of  name  to-  the  Hagle  Leather  Goods 
Company,  and  in  July  the  corporation  was 
formed  also  bearing  that  name.  If  it  had  been 
the  purpose  of  the  wife  to  invest  her  money  in 
that  corporation  the  story  of  the  husband  is 
absurd.  There  does  not  appear  to  have  been 
any  well-nettled  detennination  in  his  mind  at 
the  time  the  first  amount  was  advanced  as  to 
the  organization  of  the  new  business,  and  so  far 
as  the  evidence  shows,  there  were  no  Bteps  taken 
in  that  direction  for  eight  or  ten  months.  If 
this  story  is  true  there  was  no  reason  why  the 
money  should  have  been  put  in  his  bank  account 
in  April,  1905.  for  the  purpose  of  starting  a 
corporation  in  July,  1906.  There  seems  to  be 
no  doubt  but  that  the  money,  or  the  greater 
part  of  it,  went  into  the  new  business,  and  it 
may  have  gone  there  with  the  knowledge  of  the 
wife.  I  say  this  because  there  are  some  abaurdi- 
ties  in  her  story  which  do  not  leave  the  evi- 
dence on  her  aide  free  from  difticulties. 

In  order  to  bolster  up  his  side  of  the  case  the 
husband  produces  a  certificate  of  stock  Issued 
by  the  Eagle  Leather  Goods  Company  marked 
No.  1  for  42^  shares  standing  m  bis  name, 
and  issued  on  July  2,  1906,  the  date  of  the  or- 
ganization of  the  corporation.  He  says  that 
this  represients  the  wife's  advances.  However, 
Ae  certificate  stands  in  Ills  name ;  it  never  was 
in  her  name;  it  was  never  presented  to  her; 
Dor  is  it  clear  that  it  was  ever  seen  by  her ; 
.neither  could  be,  by  any  mathematics  that  he 
could  think  of,  explain  how  her  $930  could  be 
represented  by  42^  shares  of  tiie  capital  stock 
ot  the  above-mentioned  corporation  at  a  par 
value  of  $100  per  share.  I  am  therefore  of  opin- 
ion that  the  husband  should  account  to  Uie  wife 
for  the  principal  of  the  money  so  advanced  to 
Um  by  her. 

[3]  In  addition  to  the  principal  the  wife  de- 
mands the  payment  of  interest  An  examination 
of  the  testimony  will  disclose  that  there  was  a 
total  omission  of  evidence  tending  to  show  that 
the  husband  at  any  time  promised  to  pay  in- 
terest Ordinarily  I  understand  the  rule  to 
be  that  as  between  husband  and  wife  interest  is 
not  allowable  during  the  contiouance  of  the 
marriage  relation  unless  it  was  specially  stip- 
ulated for.  This  seems  to  be  the  idea  of  Vice 
Chancellor  Pitney  in  Collins  t.  Babbitt  67  N. 
J.  Eg.  105,  58  Atl.  481. 

Hie  decree  will  therefore  provide  for  the  pay- 
ment of  the  principal  sum,  without  interest,  to 
the  date  of  the  decree. 
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Coult  A  Smith.  Of  Newark,  for  app^nt 
Chauncer  G.  Parker,  of  Newark,  for  respondr 

ent 

PER  CURIAM.  The  decree  appealed  froxp 
will  be  affirmed  for  the  reasons  stated  in  the 
ot^on  filed  in  fbe  amrt  below  hy  Vice  Chan- 
cellor Howell. 


DANIELE  V.  BURLINGTON  REAL  ESTATE 
&  MFG.  GO.    (No.  37/073.) 

(Court  of  Chancery  of  New  Jersey.    Nov.  19, 
1914.) 

1.  COBPOBATIONS    (S    399*)— AOKKTa  OT—AV- 
TUOBITT. 

That  a  corporate  agent,  In  carrying  out  sjm 
cific  instructions  of  the  corporation  as  to  the 
sale  of  real  property,  appeared  to  be  clothed 
with  a  more  general  authority  than  he  bad  or 
eserctned,  will  not  make  a  subsequent  contract 
entered  in,to  by  such  agent  in  excess  of  his  ac- 
tual authority  enforceable  against  the  corpora- 
tion on  the  theory  that  it  bad  h^d  him  out  as 
having  extensive  powers. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1588.  1602-1610;  Dec  Dig.  S 
399.*] 

2.  CoBPOBATIOKe  (S  410*)— TBEAflUBESS— POW- 
EBS  OF. 

The  treasurer  of  a  corporation  cannot,  by 
virtue  of  his  office,  bind  the  corporation  by  a  con- 
tract for  the  sale  of  land,  even  though  the  corpo- 
ration was  engaged  in  the  real  estate  business. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ||  1629-1632 ;  Dec.  Dig.  f  410.*] 

3.  Specific  Pebfobmance  (§  36*)— CoNTBAcra 
— Validity. 

Where  the  treasurer  of  a  corporation,  who 
entered  into  a  contract  for  the  sale  of  land,  ex- 
plained to  the  purchaser  that  it  would  have  to 
be  ratlQed  by  the  board  of  directorti,  but  the  pur- 
chaser did  not  understand  him,  that  fact,  whore 
the  treasurer  honestly  thought  he  understood, 
does  not  entitle  the  porchaser  to  enforce  Um 
contract. 

[E^.  Note.— For  other  cases,  see  Specific  Fer- 
formBDjce,  Cent  Dig.  g  107;  Dec.  Dig.  |  30.*]. 

Bin  for  specific  performance  by  Di  Tullio 
Danlele  against  the  Burlington  Real  Estate 
ft  Manufacturing  Company.    Bill  diBmissed. 

Davis  &  Davis,  of  Camden,  for  complain- 
ant Ernest  Watts,  of  Burlington,  for  de- 
fendant 

LEAMING,  V.  O.  [1,  2]  I  am  entirely  con- 
vinced that  the  agency  of  Mr.  Mott  to  bind 
the  corporation  of  which  he  was  treasurer 
by  a  contract  for  the  sale  of  the  lots  lu  ques- 
tion has  not  been  established  by  the  evidence. 
The  evidence  offered  In  behalf  of  defendant 
fully  establishes  that  no  sneh  anthority  had 
la  fact  been  conferred  by  the  board  oi  iO.- 
rectors.  The  ground  of  recovery,  If  any, 
most  therefore  be  upon  the  the<Mcy  that  the 
conrse  of  dealings  of  the  corporation  waff 
such  that  the  corporation  will  not  be  pei> 
mltted  to  deny  that  Mr.  Mott  was  author- 
ized to  make  snch  contract  of  sale  for  the 
corporation.  A  resolution  of  the  corporation 
had  fixed  a  price  on  certain  improved  lots 
and  authorized  Its  officers  to  sell  those  lots 
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at  tbe  prices  so  fixed,  and  Mr.  Bfott  had 
made  anch  sales.  Bat  the  mere  drcomstaDce 
that  In  properly  carrying  out  snch  spedflc 
authority  the  agent  may  hare  aN>eared  to 
the  pnbUe  to  have  been  clothed  with  a  more 
general  anthorltr  cannot  be  made  the  bads 
of  r^ef,  where  it  afllmiattTely  appears  that 
no  general  anttiorlty  was  In  fact  conferred 
and  that  tbe  agent  at  all  times  acted  within 
and  puranant  to  his  restricted  autboflty.  A 
cwtraiy  view  would  render  It  impossible 
for  a  corporation  In  any  drcamstances  to 
authorize  with  safety  an  agent  to  sell  a  spe- 
cific lot  at  a  specifled  price.  The  relevancy 
of  the  course  of  dealings  oi  the  corporation  Is 
to  esbibllsh  an  Inference  of  knowledge  and 
acquiescence  upon  the  part  of  the  corpora- 
tion from  which  It  may  be  ascertained  that 
an  agency  in  fad  existed,  rather  than  for 
the  creation  of  an  estoppel  against  tbe  cor- 
poration In  favor  of  a  third  party.  Murphy 
V.  Cane,  Inc.,  82  N.  J.  Law  (53  Vroom)  557, 
563,  82  Atl.  854,  Ann.  Cas.  1913D,  643.  Mr. 
Mott  was  treasurer  of  the  corporation.  His 
contract  of  sale  which  Is  made  the  basis 
of  this  suit  was  executed  in  bis  own  name  as 
treasurer.  A  t  rcasurer  of  a  corporation  can- 
not, Tirtute  offldi,  bind  his  corporation  by 
such  a  contract,  and  the  evidence  discloses 
no  conduct  upon  the  part  of  the  corporation 
either  express  or  permissive  adequate  to  con- 
fer upon  Its  treasurer  the  power  to  execute 
the  contract  here  in  question  as  a  contract 
of  the  corporation. 

[8]  Nor  can  It  be  properly  overlooked  that 
Mr.  Mott  has  testified  that  he  Informed  com- 
plainant that  the  contract  was  made  subject 
to  ratification  by  the  board  of  directors  of 
the  corporation.  It  may  well  be  that  com- 
plainant did  not  fully  comprehend  the  force 
of  such  a  statement;  but  It  Is  Impossible 
to  doubt  the  truth  of  Mr.  Mott's  testimony  to 
tbe  effect  that  the  statement  was  made  by 
him  and  that  he  believed  it  was  understood 
by  complainant.  If  such  statement  was  In 
fact  made  by  Mr.  Mott  to  complainant  In 
good  faith  and  with  the  belief  that  com- 
plainant underRtood  its  force,  complainant's 
Ignorance  of  its  force  cannot  now  add  to 
his  rights  under  bis  contrad. 

I  will  advise  a  decree  diamJaatng  ttie  bllL 


UYAHS  V.  OLD  DOMINION  COPPEB  MIN- 
ING &  SMELTING  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Dec  1,  1914.) 

COBPORATIONB  152*) — DlTIOEHDB— DEOLA- 

BATION. 

Where  tbe  finaQpial  condition  of  a  cor^ 
ration  justifiod  a  dividend,  it  was  immatenal 
whether  tbe  directors,  in  dcclariDg  it,  acted 
under  an  agreement  to  de<*lare  as  dividends 
the  proceeds  of  the  sofcreirated  assets  wben 
realised  upon,  or  independently  of  it,  since,  even 
if  the  agreement  was  illegal,  ft  would  not  stand 
in  the  way  of  declaring  a  dividend  in  the  or- 


dinary and  proper  management  of  the  corpora- 
tion. 

[EA.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  SS  564-567;  Dec.  Dig.  {  162.*] 

On  petition  for  rehearing.  D^ed. 
For  former  opinion,  see  91  AtL  lOOB. 

Edward  H.  Ctdie,  of  Newaric,  for  anieUaat 
Edward  F.  McClennen,  at  Boston,  Mass..  and 
Gilbert  OolUna,  of  Jers^  CLtft  for  reqMind- 
ent 

PBB  GUBIAM.  The  petition  for  rehearing 
calls  our  attention  to  an  error  In  tbe  ^oe 
Ghancellor'a  statement  of  facts.  He  says 
that  neither  the  directors  nor  officers  of  the 
defendant  corporation  have  in  the  remotest 
way  become  parties  to  the  agreement  as  to 
what  are  called  the  "segregated  assets."  This 
is  a  slip  of  the  p«L  The  mistake  does  not, 
however,  affect  the  result  The  question  la 
whether  the  financial  sltual^  of  the  com- 
pany Justified  the  dividend.  We  agree  wlUi 
the  Vice  Chancellor  that  It  did,  and  we  thhik 
it  makes  no  difTerence  whether  the  dircctois, 
in  declarliv  the  dividend,  aded  under  tte 
compulsion  of  tbe  agreement,  as  the  com- 
plainant says,  or  of  their  own  volition,  Inde- 
pendent of  the  agre^ent.  If  we  aasnne 
that  the  agreement  was  illegal  and  cme  that 
could  not  be  enforced,  its  existence  interpossi 
no  obstacle  to  such  action  by  the  dlradors  as 
would  have  been  proper  in  the  ordinary  man- 
agement of  the  company.  If  the  holdras  of 
so  large  a  majority  of  the  stodc  had  filed  a 
bill  to  compd  tbe  declaration  of  a  dividend, 
it  would  have  been  no  anaww  for  the  direc- 
tors to  say  we  have  entered  Into  an  illegal 
agreement  requiring  us  to  declare  out  as 
dividends  the  proceeds  of  the  segregated  as- 
sets, wben  realized  upcm  In  the  course  of 
administration.  The  majority  stockholders 
might  well  say  that  such  agreement  Is  no  ex- 
cuse for  failure  to  perform  your  present  duty. 

In  other  respects,  we  think  nothing  need  be 
added  to  the  oidnion  of  the  learned  Tlee 
Chancellor. 


LEWIS  V.  BOLTB. 
(Supreme  Court  of  New  Jersey.  Dee.  2. 19140 

(Byllaiiu  by  the  Court.) 
EvioENCB  (I  222*)— AonrsaiONs  AOAINffT  Is- 

TEBEST. 

Admissions  inconsistent  with  ownership, 
made  by  a  party  in  the  possession  of  land,  tbe 
legal  title  to  which  he  claims  to  liave  acquired 
by  adverse  possession,  are  competent  evidence 
as  to  the  character  of  such  possession,  although 
made  after  the  time  tbe  statute  would  have  mo, 
had  such  possession  been  adverse. 

[Kd.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  H  786-800,  803-808;  Dec.  Dig.  I 
222.*] 

Appeal  from  Circuit  Court,  Atlantic  County. 

AcUon  by  Francis  Lewis  against  Beory 
N.  Bolte.  Judgment  for  defendant,  and 
plaintiff  appeals.    Iteversed,  and  new  trlil 

granted. 
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Tbis  is  an  action  of  ejectment,  brought  to 
recover  the  possession  of  a  strip  of  land  a 
few  inches  in  width,  running  bade  the  entire 
depth  of  the  plaintiff's  lot,  which  adjoins  the 
lot  of  the  defendant.  The  plaintiff  had  the 
pa[)er  title  to  this  strip  of  land,  which  had 
for  more  than  30  years  been  in  the  posses- 
sion of  the  defendant.  The  question  upon 
this  appeal  arises  upon  the  testimony  that 
was  given  on  behalf  of  the  plaintiff  that  ta 
the  year  1894  the  defendant,  who  had  then, 
through  himself  and  his  predecessors,  been  in 
possession  of  the  locns  for  more  than  20 
years,  applied  to  the  plaintiff  for  permission 
to  use  the  strip  in  question  for  the  purposes 
of  a  party  wall.  The  plaintiff  requested  the 
court  to  charge: 

"Evea  if  the  possession  of  the  defendant  has 
been  for  the  statutory  period,  tbe  presumption 
of  such  bdng  adverse  or  hostile  may  be  re- 
butted by  proof  of  such  having  been  permis- 
sive. **  , 

This  request  was  not  charged  either  in 
form  or  substance.  On  the  contrary,  the 
court  tdd  the  Jury  that  If  the  defendant  (or 
his  predecessor)  had  maintained  a  structure 
on  the  locus  for  more  than  20  years  he  would 
have  acquired  a  legal  title  by  adverse  posses- 
sion, "no  matter  what  occurred  after  the 
legal  title  vested  in  the  defendant" 

The  failure  to  charge  the  plalntUTs 
quest  is  argued  on  tbis  aj^teal  as  a  ground 
for  the  reversal  of  the  Judgment  obtained 
by  the  defendant 

Argued  June  term,  1914,  before  QUM- 
MERE,  a  3„  and  QABRISON  and  MIN- 
TURN,  JJ. 

H.  W.  Lewis,  of  AUantic  Gl^,  for  appel- 
lant Endlcott  ft  Sbidlcott,  of  Atlantic  City, 
for  naiKHident 

OABBISON,  J.  (after  stating  the  facts  as 
above).  Tbe  plalnUff'a  request  oi^ht  to  have 
been  charged ;  It  was  her  right  to  have  the 
Jury  so  instructed  In  case  they  ftmnd  that 
tbe  defendant  had  applied  to  her  for  permis- 
sion to  occupy  the  locns  In  qua 

The  Instruction  given  to  the  Jur;,  that  if 
the  defendant  bad  acquired  a  legal  title  by 
adverse  posaesaion  It  did  not  matter  what 
happened  after  the  legal  title  vested  In  the 
defendant  was  sound  In  Itself,  but  it  did  not 
meet  the  qnestifm  presented  by  the  plaintiff's 
testimony  and  request,  vls^  whether  the  de- 
fendant's possession  liad  been  of  such  a  char- 
acter as  to  constitute  an  adverse  possesslrai. 

Tbis  distinction  and  the  rate  of  law  ap- 
plicable thereto  are  so  clearly  stated  by  tbe 
Supreme  Judicial  Court  of  Massachusetts  In 
tbe  case  of  Churdi  v.  Burgfaardt  8  Pick.  (25 
Mass.)  327,  that  I  cannot  do  better  than  quote 
tbe  pertinent  language  of  the  opinion: 

**It  is  urged  that  a  complete  posaeBsory  title 
was  obtained  up  to  tbe  line  of  the  old  fence,  and 
that  all  evidence  of  acts  or  declarations  which 
took  place  afterward  are  irrelevant  and  inad- 
missible to  prove  the  character  of  the  previous 
possession.  If  the  premises  are  well-founded, 
tbe  anntment  la  sound  and  the  conclusion  logi- 
cal.  But  the  very  question  was  as  to  the  na- 


ture and  character  of  that  antecedent  pos- 
session; and  tbe  acts  aud  declarations  of 
tbe  parties  owning  the  estates,  made  after 
SO  years,  wbicb  bad  a  tendency  to  sbow  their 
motivea  and  views  during  tbe  30  years,  were 
proper  to  sbow  the  nature  of  the  occupancy,  and 
rebut  the  inference  which  would  otherwise  fol- 
low from  the  fact  of  possession." 

The  same  rule  of  law  Is  lllnstrated  by  tbe 
case  of  Sage  v.  Rudnlck,  In  tbe  Supreme 
Court  of  Minnesota  (67  Minn.  362.  69  N.  W. 
1096).  In  whidh  a  defendant  who  had  been  In 
possession  for  the  statutory  period  accepted 
a  lease  from  tbe  plaintiff.  This  testimony 
was  excluded  at  the  trtal  on  tbe  ground  that, 
If  the  defendant  bad  acquired  title  by  adverse 
poBseaalon,  he  must  have  done  so  before  tbe 
lease  was  taken.  In  reversing  tbe  Judgment 
because  of  this  ruling,  Mitchell,  J.,  said: 

"While  tbe  acceptance  of  this  lease  would  not 
divest  defendant's  title  if  he  bad  already  ac- 
quired it,  yet  it  was  in  tbe  nature  of  an  admis- 
sion that  be  had  no  title,  and  was  competent  and 
very  material  evidence  tending  to  show  that  he 
was  not  holding  adversely  to  the  party  from 
whom  he  accepted  the  lease.  •  •  •  The  ad- 
mission involved  in  the  acceptance  of  tbe  lease 
was  competent  evidence  as  to  tlie  character  of 
the  possession,  whether  made  before  or  after  tbe 
time  tbe  statute  would  have  ruDw  had  the  pos- 
session been  adverse"— citing  Baldwin  v.  Tem- 
ple, 101  Cal.  306,  85  Pa&  1008,  which  was  also 
a  lease  case. 

Sage  V.  Rudnick  is  cited  on  the  brief  for 
the  respondent  but  upon  the  legal  question 
Involved  in  tbla  ai^eal  It  Is  sqaarely  against 
him. 

In  Todd  V.  Weed,  84  Minn.  4,  86  N.  W. 
7S6,  It  was  held  that  the  acts  and  conduct 
of  a  party  occurring  subsequent  to  the  com- 
pletion of  the  statutory  period  are  proper  evi- 
dence as  bearing  upon  and  as  tending  to 
cliaracterize  the  prior  possession  and  Its  pur- 
poses and  Intent — citing  Meier  v.  Meier,  1(KS 
Mo.  411,  16  a  W.  228. 

The  rule  Is  stated  in  2  Kncy.  Ll  ft  P.  p. 
394,  as  follows: 

"Though  the  claimant's  declarations  and  ad- 
missions, recognizing  the  title  of  the  owner, 
made  after  tbe  bar  of  the  statute,  will  not  defeat 
a  title  which  be  may  have  acquired  by  adverse 
possession,  still  such  evidence  is  admissible  to 
show  that  his  possession  was  not  liostile  to  the 
owner." 

Cases  supporting  this  text  are  collected  in 
a  note.  Additional  cases  are  also  dted  In 
1  Dec  Dig.  "Adverse  Possession"  85  (2).  under 
the  text: 

"Admissions  iojconsistent  with  ownership  made 
by  one  in  possession  of  land  after  acquiring 
title  by  adverse  possession  do  not  constitute 
an  estoppel,  but  may  be  considered  on  tbe  ques- 
tion, whether  tbe  possession  was  in  fact  ad- 
verse." 

Fufther  illustrations  of  tliis  rule  are  to  be 
found  in  the  same  system  of  digests  under  the 
Key-Number  "Adv.  Pos."  85  (2). 

The  cases  dted  by  counsel  for  the  respcmd- 
ent  are  for  tbe  most  part  to  the  effect  that  a 
title  once  vested  by  adverse  possession  will 
not  be  divested  by  subsequent  admissions, 
which  is  aside  from  the  question.  I  have 
found  but  one  case  that  holds  to  the  contrary 
of  the  deddons  I  have  dted,  viz.,  Baty  v. 
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Blrod,  66  Neb.  786.  :92  N.  W.  1032,  97  N.  W. 
343,  In  whlcb  tbe  statemtiit  that  such  an  ad- 
mission comes  too  late  Is  tmsnyported  by 
any  reasoning,  and  la  made  In  apparent  ig- 
nozance  of  the  many  well-reasoned  cases  to 
the  ccNtitrary. 

Up<Hi  the  authority  of  the  cases  dted,  and 
for  the  reasons  therein  stated,  the  failure  of 
the  trial  court  In  the  present  case  to  charge 
the' request  preferred  by  the  appellant  was 
Injurious  error,  for  which  the  judgment  must 
be  reversed,  with  an  award  of  a  venire  de 
nova 


QAKBISON  T.  NEWARK  CALL  FBINTINO 
ft  PUBLISHING  00.   (No.  66.) 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 
Dec  1, 1914.) 

(BvUabiu  Iji  the  OovH.) 

1.  Libel  and  Si^ndeb  (|  107*)— Evidbkcb— 

EFFZCT  of  PUBLICATrON. 

In  an  action  of  libel,  evidence  otherwiee 
competent,  and  tending  to  show  that  by  reason 
of  tbe  publication  plaintiff  became  the  subject 
of  an  unsavory  publicity,  Is  proper. 

[Ed.  Note. — For  other  cases,  set  libel  and 
Slander,  Gent.  Dig.  %%  299-303,  806,  351 ;  Dec. 
Dig.  I  l07.*] 

2.  i/ibkl  and  sl*ahdeb  {%  107*)— evidence— 
Effect  of  Publication. 

On  this  point  it  was  competent  to  show 
diat  plaintiff,  claiming' to  bare  been  libeled  as 
to  her  matrimonial  fidelity,  fonnd  It  necessary 
to  appear  oftener'With  her  hosband  in  public 
than  ordinarily  would  have  been  required. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent.  Dig.  H  299-303,  305,  351;  Dec 
Dig.  §  107.*] 

8.  I-rBEi-  AND  Slander,  (8  105*)— Evidencb— 
'  Identitt  of  Pebbon- Libki-ed. 

In  case  of  doubt  as  to  the  person  intended 
by  the  writer  of  a  libel,  It  is  competent  to  show 
understandinK  of  persons  to  whom  it  was 
published  as  to  the  person  referred  to;  the 
question  being,  not  what  person  the  writer  in 
nis  'own  mind  intended  to  mention,  but  what 
.person  the  readers  of  the  libel  were  reasonably 
caused  to  understand  was  therein  intended. 

[EJd.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  282.  283,  292-294 ;  Dec. 
Dig.  %  lOS.*] 

4  Libel  and  Slandee  {%  106*)— Evidence- 
Identity  OF  Person  Libeled. 

Such-  understanding  may  be  shown  by  the 
testimony  of  the  persons  to  whom  tbe  libel  was 
publishrd.  Qussre,  whether  it  may  be  shown  by 
evidence  of  their  declarations. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  S8  282,  2S3,  292-294;  Dec 
Dig.  S  i05.*] 

6.  Appeal  and  Erbob  ({  231*)— Objection 
TO  Evidence— SuFFioiENCT. 

A  general  objection  to  evidence  Is  no  ground 
of  reversal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |8  1299,  1352 ;  Dec.  Dig.  | 
28l.«] 

&  Libel  and  Slandeb  (S  107*)— Dauagbs— 
Evidence— Public  Notoriett. 

On  the  question  of  damages  for  a  newa- 
pajier  libel,  it  was  c(»npeteDt  to  show  that  a 
Bcandal  with  which  the  ubel  connected  plaintiff 


had  been  a  matter  of  public  notoriety  and  oews- 
paper  comment  when  it  first  occurred. 

[Ed.  Note. — For  other  caaes,  see  Libel  and 
Slander,  Cent  Dig.  %%  299-303.  300,  351 ;  Dec 
Dig.  g  107.'] 

7.  Libel  and  Slander  (%  107*)— Evidence- 

Limitation  on  Effect. 

Evidence  that  the  plaintiff  was  rmdered 
"nervous"  as  a  result  of  a  libel  held  not  harm- 
ful, in  view  of  its  being  restricted  at  the  trial 
and  in  the  instructions  to  the  jury,  to  mental 
agitation  and  disturbance. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  IS  299-303.  305,  351;  Dec 
Dig.  S  107.*] 

Appeal  from  Circuit  Oonr^  Essex  County. 

Libel  suit  by  Bose  O.  Garrison  i^ainst  the 
Newark  Gall  Printing  &  Publislilng  Company. 
From  Judgment  for  plaintU^  defendant  ap- 
peals. Affirmed. 

Harry  Kalisch,  of  Newark,  for  aiv>ellaot 
Lambert  &  Stewart,  of  Newark,  for  a^iellee. 

PARKER,  3,  This  is  a  Ubel  suit,  in  which 
a  Judgment  for  the  plaintiff  in  the  Essex  ci^ 
cult  court  is  brought  before  us  by  an  appeal: 
We  are  therefore  not  concerned  with  ques- 
tions of  weight  of  evidence  or  amount  of 
damages ;  and  inasmuch  as  there  was  no  mo- 
tion to  nonsuit,  or  to  direct  a  verdict  for  the 
defendant,  and  as  the  case  was  submitted  to 
tbe  jury  after  a  careful  and  comprehensive 
charge  by  the  trial  Judge,  to  which  there  was 
no  exception,  and  as  the  court  speciScall; 
charged  all  the  defendant's  requests,  except 
the  fifth,  which  was  charged  with  a  modifica- 
tion to  which  exception  was  taken,  but  such 
exception  Is  not  now  urged,  we  are  not  con- 
cerned with  any  rulings  at  the  trial,  but  those 
.on  admission  and  rejection  of  evidence. 

The  plaintiff,  coocededly  a  respectable 
married  woman,  living  with  her  husband, 
George  E.  Garrison,  clniiued  to  have  been 
libeled  by  an  article  in  defendant's  new^- 
per  of  November  22,  1908,  mentloiting  her  as 
the  paramour  of  one  Archer,  a  former  resi- 
dent of  Newark,  who  had  absconded  some  bU 
years  before  the  publication  of  the  article  in 
question,  and  at  the  time  of  lbs  publication 
had  Just  been  arrested  In  the  state  of  Wash- 
ington and  held  for  extradition  on  the  applt 
cation  of  the  New  Jersey  authorities.  The 
court  admitted  In  evidence  newspaper  arti- 
cles of  1902,  published  at  the  time  of  Archer's 
departure,  and  which  stated  that  an  un- 
named woman  had  run  away  with  him.  The 
article  now  In  question  recalled  the  departure 
of  Archer,  and  gave  a  general  account  of  tbe 
search  for  him  during  the  six  years  interrai 
under  the  fiollowlng  headlines: 

"For  Extradition  of  Elliot  Archer. 

"Absconding  Grain  Broker  Arrested  in  Seattle 
may  be  Brought  to  Newark  Shortly. 

"A  Six-Tear  Seardi  Ended." 
— and  continued  in  the  language  complained 
of  as  libelous,  which  is  as  fbllows : 

"At  the  time  of  his  arrest  Archer  to  allcfed 
■to  have  been  in  tiie  company  of  Mrs.  George  E. 
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Garriscai,  fofmarlj  of  428  Smnmer  avenue,  this 
city,  who,  it  ia  eaid.  deserted  ber  husband,  a 
broker,  when  Archer  firHt  disappeared  from  the 
city.  It  ia  said  that  she  has  been  with  him 
much  of  the  time  since.  Archer's  wife  is  Uvlns 
in  this  city,  at  124  lincoln  aTenn&" 

It  api>eared  on  the  trial  that  the  plaintiff 
bad  lived  for  some  years,  and  was  still  lirlog, 
in  Snnuner  aveniie,  not  at  No.  426,  as  stated 
in  the  article,  bnt  at  No.  436,  and  that  Ar- 
cher's female  companion  was  In  fact  another 
Mrs.  Garrison,  who  had  lived  at  No.  426 
Summer  avenue,  and  whose  husband's  name 
was  not  George  E.  Garrison.  The  important 
question  of  facft  at  the  trial  was  whether 
plalntllf  was  "Intended"  by  the  publication. 
As  to  this  the  trial  judge  instructed  the  Jury, 
in  substance,  that  they  were  to  ascertain 
whether  the  article  was  meant  by  its  writer 
to  refer  to  the  plaintiff,  and,  if  they  found 
that  it  was  so  Intended,  plaintiff  was  entitled 
to  recover,  and,  further,  that  defendant  was 
under  oblleatton  to  make  due  inquiry,  and 
if,  throngh  failnre  to  malie  such  inquiry,  the 
defwdant  was  carelessly  misled,  and  publish- 
ed a  statement  so  expressed  as  to  be  calculat- 
ed to  produce  a  reasonable  general  belief 
that  It  was  spoken  of  the  plaintiff,  said  plain- 
tiff would  be  entitled  to  recovw,  U  the  state- 
ment was  defamatory  and  untrue. 

These  Instructions  were  at  least  sufflclently 
favorable  to  the  defendant  "What  meaning 
the  speaker  Intended  to  convey  la  immaterial. 
*  *  *  He  may  have  meant  one  thing  and 
said  another.  *  *  *.  The  question,  ther^ 
fore.  Is  always :  How  old  those  to  whom  the 
words  were  or^nally  pnhUahed  understand 
them?  *  •  *  This  is  clearly  a  question 
for  the  Jury,  rather  than  for  the  Judge." 
Odgers,  L.  ft  8.  *03,  *04.  The  question  Is 
what  the  readers  or  hearers  were  reasonably 
caused  to  understand.  Wlgmore,  Ev.  |  1971 
(b).  Even  If  the  writer  of  tb»  news  article 
honestly  and  without  actual  malice  intended 
to  name  tlie  particular  Mrs.  Garrison  that 
(as  testified)  did  run  away  with  Archer,  such 
intoit*  not  expressed  In  a  method,  to  reach 
the  minds  of  the  public,  cannot  excuse  the 
defoidant  It  was  competent,  therefore,  to 
admit  all  evidence  otherwise  legal  that  was 
r^evant  to  the  proposition  tbat  when  Mrs. 
George  B.  Garrison,  wife  of  a  broker  and  for- 
merly of  426  Summer  avenue^  was  mentioned, 
the  description  would  reasonably  be  u^ed, 
and  in  fact  was  applied,  by  the  public,  or  a , 
portion  of  tt  having  knowledge  of  the  plain- 
tiff or  her  husband,  to  the  plaintiff,  Mrs. 
George  E.  Garrison,  wife  of  a  former  brol^, 
formerly  and  still  living  at  436  Snnuner  ave- 
nue, only  five  doors  away. 

With  this  somewhat  extended  preface,  we 
pass  to  the  rulings  on  evidence  that  are  prop- 
erly brou^t  before  ns.  They  may  properly 
be  clas^fled  thus : 

tl]  1.  The  admission  of  testimony,  other- 
wise competent,  tending  to  show  that  plaintiff 
fbund  herself  the  subject  of  unsavory  public- 
ity. This  was  clearly  proper  in  at  least  two 


Aspects:  (a)  As  connected  wltli  other  evi- 
dence tending  to  show  that  readers  of  the 
article  believed  it  to  r^er  to  her ;  (b)  as  con- 
nected with  proof  of  the  actual  damage. 
Thus,  in  Cook  v.  Ward,  6  Blng.  409,  the  fact 
that,  when  plaintiff  was  at  a  public  meeting, 
some  one  pointed  to  him  and  said,  "There  is 
Jack  Ketch,"  and  a  roar  of  lanjrhter  followed, 
it  w.a8  held  competent  as  identifying  plaintiff 
as  the  person  t>elieved  by  the  public  to  be  re- 
ferred to  In  a  newspaper  article  headed,  "A 
Cook  Mistaken  for  Jack  Ketch,"  and  as  a 
proof  of  the  consequences  necessarily  result- 
ing from  its  publication. 

[2]  2.  Admission  of  evidence  tending  to 
show  that  plaintiff  and  her  husband  found  It 
necessary,  after  the  publication  of  the  ar- 
ticle, to  appear  frequently  In  public  together. 
This  was  clearly  relevant  and  competent  in 
connection  with  the  other  evidence  of  unsa- 
vory notoriety  Just  mentioned. 

[3]  3.  Admission  of  testimony  of  readers 
of  the  article,  and  others  participating  in 
discussions  about  It,  as  to  who  in  their  esti- 
mation was  meant  by  "Mrs.  George  B.  Garri- 
son, formerly  of  426  Summer  avenue."  On 
the  admission  of  evidence  of  readers  or  audi- 
tors to  show  their  understanding  of  the  mean- 
ing of  defamatory  words,  the  authorities  are 
much  in  conflict;  the  tendency  belu^  to  ex- 
clude sudb  evidence,  unless  some  special  am- 
biguity or  obscurity  exists.  25  Cyc.  502. 
Whether  the  broad  language  of  section  106 
of  the  Practice  Act  of  1903  (C.  S.  p.  4086) 
should  lead  to  greater  liberality  in  this  re- 
gard Is  a  question  not  In  this  case.  With 
respect  to  the  identity  of  the  person  defam- 
ed, however,  the  rule  at  common  law  is  more 
liberal,  and  the  weight  Of  authority  In  this 
country  seems  to  favor  the  admission  of 
testimony  from  readers  or  auditors  that  they 
understood  plaintiff  to  be  the  iwrson  Intend- 
ed. 25  Cyc.  493;  Miller  v.  Butler,  6  Cush. 
(Mass.)  71,  62  Am.  Dec.  768.  Such  appears 
to  be  the  settled  English  rule.  Odgers,  L. 
&  S.  •129,  '567.  Indeed,  the  declarations 
by  readers  and  auditors  of  their  understand- 
ing as  to  the  person  intended  are  held  com- 
petent. Cook  v.  Ward,  6  Ring.  412,  supra; 
Du  Host  V.  Beresford,  2  Camp.  511.  Plainly, 
If  the  question  is  as  Professor  Wlgmore 
states  it,  supra,  "what  the  hearers  or  readers 
were  reasonably  caused  to  understand,"  the 
testimony  of  those  hearers  or  readers  as  to 
what  they  understood  in  the  very  best  evi- 
dence available  on  the  point.  He  Kdds  the 
quallflcatlon  that: 

"The  private  understanding  of  an  individual 
hearer  CAooot  reasonably  In  theory  be  offered 
until  It  ia  first  shown  that  some  circumstance 
was  known  to  him  which  reasonably  gave  the 
words  a  special  meaning." 

Tills  refers  more  particularly  to  the  metin- 
ing  of  libelous  words;  but,  If  applicahle  to 
questifHis  of  Identity,  the  ccdlocatlon  of  the 
name  of  Garrison  wltb  Summer  avenue  was 
quite  enough,  to  satisfy  the  quallflcatlon. 

The  case  of  Hanson  t.  Globe  Newapaper 
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Go,  169  Han.  288,  84  N.  B.  462,  20  Lw  B.  A. 
856.  Is  dted  to  the  contrary.  It  la  saffident 
to  say  that  no  question  of  admiasibUlty  oif 
evidence  was  cmsldered  in  that  case;  the 
only  question  being  whether  the  finding  of 
a  trial  Jndge  sitting  ^thont  Jury  had  any 
evidence  to  snpport  it.  We  may  add  that 
the  case  was  deeded  by  a  close  vote;  Mr. 
Justice  Holmes  delivering  a  dissenting  optn- 
l<m,  and  two  of  the  otiier  tAx  Justices  con- 
cunlng  with  hint. 

[4]  4.  The  doctrine  of  Cook  r.  Ward  and 
Du  Host  T.  Beresford,  supra,  leads  <me  step 
further,  and  afllrms  the  adndsslbllity  of  dee- 
laratlons  by  various  members  of  Ihe  public 
as  to  their  understanding  of  the  perstm  In- 
tended. The  contrary  of  Uils  Is  now  argued, 
and  complaint  Is  made  of  varions  Instances 
at  the  trial  where  the  court  admitted  such 
testimony,  as  claimed,  erroneously.  We  are 
not  required  to  decide  the  point,  because 
aa  a  careful  examination  of  the  brief  (there 
was  no  oral  argument)  we  fail  to  find  cited 
a  single  instance  in  which  this  ground  of  ob- 
jection—1.  e.  that  It  was  hearsay  evidence — 
was  presented  to  the  court  In  several  cases 
it  was  objected  to  as  repetition ;  in  some, 
as  a  condnsion,  and  -tbai  the  court  ruled 
with  the  objection;  In  most,  the  objection 
stated  no  ground  whatever.  In  one  or  two 
cases  ttie  colloquy  discloses  that  neither  court 
nor  counsel  treated  It  as  hrarsay.  Naturally 
the  trial  court  cannot  now  he  pat  In  error 
on  this  gronncl. 

[S]  6.  SoaiA  testimony  crept  into  the  case 
respecting  conversations  of  persons  about 
the  plaintiff  in  cwnectimi  with  other  pub- 
lications than  that  by  the  defendant  But 
wherever  this  point  was  made,  the  testlmuiy' 
was  excluded  or  strudc  out 

[I]  6.  The  evidence,  already  adverted  to,, 
of  the  publicatlonB  by  the  defendant  six 
years  before  that  In  question,  was  proper 
on  the  point  of  damages.  The  Call  was  ad- 
mittedly a  paper  of  wide  circulation,  and  the 
plaintiff  was  entitled  to  ediow  fbat  the  Ar- 
cher-Garrlsim  episode  bad  be«i  made  a  mat- 
ter of  notoriety,  as  bearing  on  the  quantum 
of  odium  attaching  to  her  because  a£  the 
libel  sued  on.  This  was  a  question  of  actual 
damage,  to  which  the  Jury  were  restricted. 

[7]  7.  The  testimony  of  plaintiff  that  she 
suffered  trom  mental  anguish  and  "nervous- 
ness" as  a  consequence  of  the  publication 
was  carefully  restricted  by  the  court  to  dls-i 
turbance  <tf  mind.  Where  the  mental  dis- 
turbance ends  and  the  physical  disturbance 
begins  Is  a  somewhat  delicate  question,  and 
the  court  sensibly  avoided  it  by  warning  the 
Jury  that  nervousness  "Is  often  more  popu- 
larly used  to  characterize  the  state  of  mentel 
agitation,"  and  to  exclude  the  Idea  of  physi- 
cal sickness  in  connection  with  it.  Among 
the  deflnltioos  of  the  word  "nervous"  are 
"easily  as^teted  or  annoyed;  wn^tlve;  ex- 


citable; timid.**  Webster^  loternatloiial 
Dictionary.  In  this  sense  the  testimony  was 
not  obJecHonabl&  The  right  to  recover  for 
mentel  suffering  in  defamatioi  cases  is  well 
settled.  Knowlden  Guardian,  efcCL,  Co.,  60 
N.  J.  Law,  670,  65  Ati.  287. 

8.  In  line  Mth  this  Is  the  question  whether 
error  was  committed  in  the  conrt^s  actlim  tm 
the  medical  expert  testimony.  The  three 
medical  witnesses  had  great  difficulty,  to 
Judge  from  thdr  testimony.  In  separating 
the  facte  connected  with  mental  agitation 
from  those  connoting  physical  disturbance 
as  the  result  of  it  The  trial  court  kept  their 
evidence  within  bounds  as  well  as  It  could, 
and  strudc  much  of  it  out,  Including  the  en* 
tire  testimcmy  of  one  witness,  and.  to  guard 
against  misunderstendlng,  charged  the  Jury 
that  the  plaintiff  could  not  recover  "damage 
for  any  Impairment  of  bodily  or  mentel 
healtti,'*  and  also,  as  requested,  that  if  the 
Jury  found  for  the  plaintiff  she  was  "only 
entitled  to  oompensatlon  for  the  actual  in- 
jury to  her  reputation  and  feelings,**  and 
that  the  Jury  could  "not  include  damages 
for  physical  illness  or  bodily  sickness-" 
These  admonitions  were  sufficient  to  cure  any 
error  in  the  admission  of  the  medical  testi- 
mony that  may  have  escaped  the  watdiful 
attenti(»  of  the  court  Bemadsky  t.  Erie 
R.  B.  Ga,  76  N.  J.  Law,  680,  70  AtL  189. 

T7pon  a  careful  examination  of  the  case, 
we  find  no  injurious  error,  and  the  Judgment 
of  the  Essex  circuit  court  will  therefore  be 
affirmed.  ■ 

GARBISON.  3.  I  concur  in  the  majority 
opinion,  excepting  in  so  far  aa  it  deals  with 
the  admlBslblUty  of  the  testim<Hiy  4^  readers 
or  auditors  as  to  their  understanding  of  the 
person  intended  by  the  llOeL  Bucb  testimony, 
If  competent  at  all.  Is  oi  practical  mcnnent 
only  when  the  plaintiff  la  r^erred  to,  by  mere 
Innuendo,  or  by  veiled  allusion  or  descrip- 
tion. The  admlBslw  of  such  testimony  is 
therefore  negligible  In  a  case  like  the  pres- 
ent, when  the  plaintiff  Is  expressly  and  cor* 
rectly  named,  even  as  to  the  city  and  street 
where  she  resided,  ^e  circumstance  that 
the  street  number  and  the  business  of  the 
plaintiff's  husband  were  incorrectly  stated 
does  not  Justify  the  substitution  of  the  opin- 
ion of  witnesses  for  that  of  the  Jury,  whose 
function  it  was  to  determine  the  natural 
result  of  the  Ubel  in  pointing  to  the  person 
actually  named  therein.  I  reach,  therefore, 
two  conclusions:  First,  that  the  testimony 
was  not  competent  upon  any  question  the 
Jury  had  to  decide;  And,  secondly,  that  Ite 
admission  was  harmless,  in  view  of  the  fact 
that  the  plaintiff  was  expressly  and  unequiv- 
ocally named  In  the  libel. 

I  am  requested  by  Hr.  Justice  TBENCH- 
ARD  and  Judge  WHITE  to  say  that  they 
concur  in  the  foregoing  view. 
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MOUNT  T.  LOIZEAUX  et  aL 
(Supreme  Court  of  New  Jersey.   Dee.  9,  1914.) 

(8vllabu$  hy  the  Oowt.) 

1.  Fbaud  (I  58*)— A  cnoNe— Sufficiency  of 
Evidence. 

'W'bere  it  appeared  that  the  defendant,  Loi- 
zeauz  had  made  an  investigation  of  timber  land 
in  Newfoundland,  Canada,  with  the  assistance 
of  guides  and  experts,  from  which  he  reached 
an  estimate  of  value  of  the  lands  and  timber 
and  water  rights  which  he  thereafter  communi- 
cated to  the  plaintiff,  who,  acting  upon  his  ofrn 
initiative  and  upon  the  invitation  of  the  de- 
fendant, sent  his  soo,  an  expert  in  forestry,  to 
investigate  conditions  for  him,  who  made  his 
report,  and  thereafter  as  a  result  of  that  in-  ■ 
vestigation  and  his  own  inquiries  th^  plaintiff 

{lurchased  stock  of  tiie  company  owning  the 
and,  held,  in  an  action  for  deceit,  the  undis- . 
puted  testimony  concerning  the  plaintiff's  in- 
dependent inquiry  and  investigation  made  it 
manifest  that  the  purchase  was  made  upon  the 
strength  of  his  own  investigation,  and  not  as 
a  result  of  the  defendant's  repreaentations. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dv-  a  6S-58;  Dec.  Dig.  S  68.*] 

2.  Fbaud   (i  11*)  —  Action  fok  Deceit  — 
Opinion  ab  to  valtte. 

Where  a  vendor  does  nothing  to  binder  or 
obstruct  an  independent  investigation  by  a  pro- 
posed vendee,  but  invites,  assists,  and  encour- 
ages it,  and  such  an  investigation  Is  made  by 
the  vendee,  who  thereafter  porchases,  state- 
meats  of  the  vendor  regarding  the  extent  and 
value  of  the  locus  in  quo,  made  before  the  in- 
vestigation, will  be  regarded  as  mere  matters  of 
opinion,  and  will  not  present  the  basis  for  an 
action  for  deceit  * 

fEd.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  8S  12.  13;  Dec.  Dig.  |  IL*] 

ActloD  by  James  T.  Mount  against  Joshua 
D.  Lolzeaux  and  others.  On  rule  to  show 
cause  why  a  new  trial  diould  not  be  granted. 
Rule  made  absolute. 

Argued  June  Term,  1914,  before  the 
CHIEF  JUSTICE,  and  GABBI80N  'and 
HINTUBN,  JJ. 

Jerome  D.  Gedney,  of  East  Orange,  for 
plalntite.  William  B.  Codington,  of  Plaln- 
fleld,  and  Frederick  3.  Faolks,  of  Newark, 
for  defendants. 

MINTUBN,  J.  [1]  The  complaint  alleges 
a  case  of  deceit,  based  upon  tbe  sale  of  stock 
of  the  Gander  Blver  Lumber  &  Pulp  Com- 
pany, Limited,  by  the  defendants  to  the  plain- 
tiff. The  deceit  alleged  consisted  in  repre- 
sentations as  to  the  quantity  of  timber  upon 
a  tract  of  land  In  Newfoundland,  Canada, 
and  Its  value,  as  well  as  incidental  represen- 
tations regarding  the  Gander  Company.  The 
gravamen  of  the  action  was  that,  relying 
upon  the  representations,  the  plnintlflE  paid 
defendants  $25,000  for  the  stock,  and  that 
tbe  representations  were  known  to  be  false 
to  the  defendants  when  made.  The  answer 
was  substantially  a  general  denial  and  an 
averment  of  belief  in  the  value  of  the  stock 
and  the  land  and  lumber  at  the  time  of  the 
sale  of  the  stock,  and  that  plaintiff  had  not 
acted  upon  the  defendants'  representations. 


The  trial  resulted  In  a  verdict  for  128399.17 
against  def^dants,  representing  the  purchase 
price  of  the  stock  and  interest  thereon. 

•The  basis  for  the  action  consists  not  only 
in  the  falsity  of  the  representations,  but  also 
in  the  fact  tliat  their  falsity  was  known  to 
defendants  when  they  were  made.  Cowley 
V.  Smyth,  46  N.  J.  Law,  380,  50  Am.  Rep.  432. 
The  case  was  tried  upon  that  theory,  which 
Indeed  was  tbe  main  issue  presented  by  the 
pleadings.  If  the  controversy  could  he  rest- 
ed alone  upon  the  Issue  of  fact  thus  present- 
ed, Its  solution  by  the  jury,  in  view  of  testi- 
mony for  and  against  the  proposition  of 
scienter,  might  stand  without  disturbance. 
But  tbe  answer  and  proofs  presented  an- 
other and  more  vital  Issue  which  must  de- 
termine the  liability  of  tbe  defffldants;  and 
to  C(Hnprehend  tliat  Issue,  some  conception  of 
the  material  facts  In  the  case  becomes  nec- 
essary. 

Tbe  defendants  were  officers  of  the  J.  D. 
Lolzeaux  Lumber  Company,  which  for  some 
time  anterior  to  the  transaction  under  con- 
sideration had  been  engaged  In  the  lumber 
trade  In  Plalnfield,  in  this  state.  The  de- 
velopmcmt  of  its  business  brought  Its  oflacers 
Into  contact  with  men  famiUar  with  the  lum- 
ber regions  of  Canada.  It  came  to  their 
knowledge  -ttiat  a  large  tract  of  lumber  land 
in  Newfoundland  could  be  procured  from  a 
Mr.  Grofat,  a  lumberman  of  that  regt<Hi,  who 
held  an  opU(m  on  It  Crofnt  represented  to 
defendants  that  the  locus  In  quo  contained 
300  square  miles  of  good  timber  land,  near 
tbe  Gander  river,  about  SO  miles  from  Glen- 
wood  ;  that  he  held  a  government  license  to 
cat  and  saw  timber  for  99  years,  as  well  as 
a  right  to  locate  a  sawmill  site.  It  was 
made  to  appear  to  the  defendants  that  the 
land  was  capable  of  exploitation  for  water 
power  purposes,  as  well  as  for  the  produc- 
tion of  pulp  and  manufacturing  papw.  Tbe 
defendants  undertook  an  investigation  of  the 
proposition,  with  the  view  of  taking  tbe 
property  over  as  an  asset  of  the  Lolzeaux 
Company.  The  defendant  Lolzeaux  went  to 
Newfoundland  with  Crofut,  who  was  familiar 
with  the  terrlto^.  He  Investigated  to  aame 
extent  the  situation  by  personal  observation, 
as  far  as  he  could  conveniently  traverse  the 
tract  In  its  primeval  condition,  and  also  by 
conversations  with  guides,  trappers,  and 
lumbermen,  who  inhabited  the  region,  and 
who  substantially  verified  the  representa- 
tions of  Crofut,  the  guides  parHcularly  mak- 
ing glowing  representations  of  the  tract  as 
a  most  desirable  lumber  and  pulp  proposi- 
tion. The  result  was  that  Lolzeaux  purchas- 
ed the  rights  of  Crofut  for  $67,200,  and  oth- 
er rights  incidental  thereto  for  the  purpose 
of  properly  exploiting  the  property.  Subse- 
quently the  defendants  purchased  from  one 
Taylor  of  New  Brunswick,  Canada,  an  ad- 
joining tract  of  about  150  square  miles  for 
$20,000,  and  this  with  the  300-mlle  tract  al- 


*rox  other  cues  see  same  t^Ie  and  lectloa  KUHBBB  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexui 
d2A.-88 
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ready  acquired,  and  with  300  additional  acres 
tif  water  power  land  thereafter  purchased, 
the  defendants  were  assured  was  equal  In 
timber  productivity  to  the  site  already  pro- 
cured from  Crofut  Shortly  thereafter  the 
Oander  Company  was  Incorporated,  and  com- 
menced to  operate  upon  the  property  for  the 
building  of  a  sawmill,  and  expended  about 
111,000  to  that  end.  About  this  time  the 
chief  forester  of  Newfoundland  furnished 
the  defendant  Dunn  with  a  certificate  veri- 
fying Taylor's  estimate  of  the  character  of 
the  tract  sold  by  him  to  the  defendants. 

About  December  29,  1910,  the  plaintiff  met 
the  defendant  Lolzeauz  in  coDDecti(Hi  with 
a  loan  which  the  Lolzeaux  Company  was  ne- 
gotiating with  a  bank  at  East  Orange,  and 
Loizeanz,  for  the  purpose  of  ^Tlng  satisfac- 
tory odlftteral  for  the  desired  loan,  offered 
some  shares  of  the  stock  of  the  Gander  Com- 
pany. The  plaintiff's  interest  in  Oie  lumber 
buslnees  oi  the  defendants  tbea  was  aroused 
into  actlTlty,  and  within  a  short  time  there- 
after be  sought  to  place  his  son  Raymond 
with  the  Loizeaux  Company.  Raymond  was 
a  graduate  of  Princeton  Unirersity,  and  had 
taken  a  course  of  forestry  at  Blltmore  Unl- 
Torslty.  and  bad  also  reaped  some  experience 
by  employment  in  the  lumber  industry.  The 
conrersation  led  up  to  an  offer  by  Loizeaux 
that  tile  son  take  charge  of  the  Gander  Com- 
pany's interests  in  Newfoundland.  Loizeaux 
described  the  locus  In  quo  with  the  flattering 
zeal  of  the  average  interested  businessman, 
and  intimated  that  if  the  son  were  to  repre- 
sent the  company  he,  or  the  father,  must  pur- 
chase some  of  Its  stock.  Documents  concern- 
ing the  property  were  taken  home  by  the 
plaintiff  and  examined  by  himself  and  his 
son.  The  result  of  these  conversations  was 
that  Raymond  soon  thereafter  by  arrange- 
ment with  Loizeaux  was  sent  to  Newfound- 
land to  examine  the  tract.  He  spent  a  month 
In  that  section  in  company  with  practical 
lumbermen  and  guides,  and  upon  his  return 
presented  the  situation  In  such  a  light  to  his 
father  that  within  six  weeks  thereafter  the 
latter  purchased  the  stock  which  forms  the 
subject-matter  of  this  Jltlgatlou. 

It  Is  quite  clear  from  the  testimony  that 
Loizeaux  never  explored  the  entire  tract, 
and  that  he  did  not  claim  to  have  done  so. 
The  exhibits  in  the  case  and  the  correspond- 
ence make  It  manifest  that  his  estimates  of 
the  quantity  of  lumber  and  his  estimates  of 
value  were  Based  upon  his  partial  explora- 
tion, supplemented  by  the  reports  of  the  gov- 
ernment, the  guides,  and  the  lumbermen,  as 
well  as  by  the  representations  of  Grofut  and 
of  Taylor. 

That  the  plaintiff  did  not  rely  upon  Lolz- 
eaux's  representations  is  manifest,  for  he 
says  his  son  went  to  the  locus  in  quo,  "for 
the  purpose  of  Investigating  the  matter"; 
and  the  son  says  that  his  father  Instructed 
him  "to  take  a  general  look  at  things  there, 
dse  ttuara  up  the  best  be  could."   And,  be- 


fore leaving  upon  this  mission  of  Investiga- 
tion, Loizeaux  wrote  the  son: 

"I  think  I  have  made  it  clear  to  yon  that  I 
saw  only  a  very  small  portion  of  it.  No  doubt 
for  your  own  people's  sake,  as  well  as  for 
your  own  and  ours,  yon  will  take  plenty  tA  time 
and  make  a  thorough  investigation." 

The  son's  report  was  that  the  land  pre- 
sented a  good  prosx>ect  for  the  pulp  business, 
and  the  energies  of  all  concerned  were  there- 
after directed  to  the  purchase  of  pulp  ma- 
chinery for  the  erection  of  the  necessary  mill 
plant. 

The  testimony  is  extensive,  but  this  view 
of  it  leads,  of  necessity,  to  the  conclusion 
that  the  plaintiff's  business  acumen  was 
aroused  by  the  posslbllltlee  that  this  enter- 
prise held  out  to  his  son,  a  young  man  es- 
pecially trained  for  such  a  calling,  an  Im- 
portant field  for  the  application  of  his  educa- 
tion and  talents,  that,  while  the  representa- 
tions of  Loizeaux  opened  up  a  horizon  for 
invitation,  investigation,  and  speculation, 
they  did  not  lead  to  the  Investment  In  the 
stock  until  after  the  expert  report  of  the  son 
had  been  received  and  fully  considered  by 
the  father  and  son,  as  a  basis  for  the  InVeet- 
ment 

[3]  It  is  manifest  from  the  testimony  that 
the  plaintiff  bargained  with  his.  eyes  open  to 
the  situation,  in  the  light  of  personal  In- 
vestigation and  Independent  exploration,  re- 
gardless of  the  views  of  Loizeaux,  and  that 
no  effort  was  made  or  Impediment  lnteri>o8ed 
by  these  defendants  to  control  or  to  inter- 
fere with  him  in  making  the  most  ample  and 
satisfactory  examination  of  the  proposition. 
Such  being  the  situation,  the  legal  rule  ap- 
plicable thereto  is  familiar,  that  to  maintain 
the  action,  the  plaintiff  must  have  acted  upon 
the  •  defendants'  representation  to  bis  dam- 
age, and  that  the  representations,  conceding 
them  to  be  false,  were  the  Inducing  cause  of 
the  plaintiff's  conduct.  Byard  t.  Holmes,  34 
N.  J.  Law,  296 ;  Braqkett  v.  Griswold, 
112  N.  T.  454,  20  N.  B.  376.  If  it  appear  that 
he  relied  upon  the  result  of  an  investigation 
by  himself  and  bis  agent  he  cannot  treat  the 
representation  of  the  defendants  as  fraud- 
ulent, because  they  were  not  the  superinduc- 
ing cause  of  his  action.  2  Addison  on  Torts, 
I  1218;  Paaley  v.  Freeman,  S  T.  R.  51; 
Randall  v.  Hazelton,  12  Allen  (Mass.)  414: 
Bank  v.  Maxfleld,  83  Me.  576,  22  AtL  479; 
Southern  Development  Co.  v.  Silva,  125  U. 
S.  247,  8  Sup.  Ct.  881,  SI  L.  Ed.  e7&  Under 
such  circumstances,  mere  statements  or  es- 
timates as  to  quantities  and  estimates  have 
been  held  to  be  mere  expressions  of  opinion 
by  the  vendor.  Worrell  ft  Williams  t.  Kin- 
near  Mfg.  Co.,  103  Va.  719,  49  S.  E.  988,  2 
Ann.  Gas.  997,  and  cases  cited ;  2  Addison  on 
Torts,  1189;  Haycraft  v.  Creasy,  2  East.  92. 

Our  examination  of  the  case  has  furnished 
us  with  CO  testimony  of  an  adequate  charac- 
ter upon  this  subject  that  can  lead  a  dis- 
passionate mind  to  any  conclaslon  other  than 
that  tills  xdalntUf  vaa  not  tbe  TlcUm  <tf  mis- 
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r^resentatlon  iip<«  tbe  part  of  the  defend- 
auts  in  the  parchase  of  the  stock,  but  that 
his  action  In  that  regard  was  the  result  of 
his  own  uutrammeled  and  deliberate  investi- 
gatlon,  which  presented  the  exact .  situation 
to  him  and  to  hia  son  as  fully  and  complete- 
ly as  It  had  been  presented  by  a  like  Investt- 
gatiou  to  tbe  defendants,  if  tbe  land  and  its 
timber  and  other  accessories  of  value  were 
overvalued  by  tbe  estimates  of  tbe  defend- 
ants, tbe  plalJitlff  was  in  a  position  to  know 
that  fact,  as  well  as  tbe  resulting  fact  of 
tbe  overcapitalization  of  tbe  Gander  Com- 
pany before  he  made  bis  investment  His 
opportunity  for  investigation  was  complete, 
and  the  defendants  apparently  Invited  rather 
than  retarded  or  obstructed  him  in  mak- 
ing it.  • 

Under  snch  circumstances,  be  cannot  rea- 
sonably insist  that  the  rlews,  even  if  ex- 
travagant as  to  value,  or  the  estimate  of 
lumber  contained  In  the  locus  In  quo  enter- 
tained and  announced  by  the  defendants 
were  tbe  Inducing  cause  of  tbe  purchase  and 
loss  of  which  he  complains. 

The  result  of  these  views  Is  that  while 
the  question  upon  which  the  liability  of  tbe 
defendants  depends  is  a  proper  one  for  sub- 
mission to  a  jury,  neverttieless,  as  we  have 
herein  Indicated,  the  clear  weight  of  the  evi- 
dence In  the  case  at  bar  does  not  support 
the  verdict,  and  for  that  reason  the  rule  to 
show  cause  will  be  made  absolute. 


IfcCDLLOUGH  t.  FORREST  et  al 
(No.  SS/189.} 

(Coart  of  Obaneeiy  of  New  Jvsey.  Ii>ee. 
1914.) 

1.  Girra  {t  30*)— "Oirr  Imteb  Vivos"— "Do- 
native Intention." 

The  act  of  intestate,  who  bad  a  deposit 
with  a  savings  fund  society,-  in  causing  ber  ac- 
count to  be  fl^aneed.upon  its  card  system,  and 
DiKni  her  passboolc,  by  adding  the  same  of  her 
Buter*  so  that  thereafter  the  account  stood  in 
the  name  of  intestate  or  the  sister,  in  order 
that  the  fond  or  the  remainder  of  it  might  pass 
to  ber  sister  at  her  death,  without  any  "dona- 
tive intention"  i.  e.,  a  design  presently  to  part 
with  the  ownership  of  all  Interest  In  the  money), 
and  ber  subseqaest  exclusive  possession  of  the 
passbook  and  absolute  control  over  the  fund, 
was  not  effective  as  to  a  "gift  inter  vivos,"  to 
sustain  whicb  there  must  be  not  only  a  dona- 
tive intention,  but  also,  in  conjunction  with  it, 
a  complete  surrender  by  the  donor  of  all  con- 
trol over  tbe  thing  given. 

[Ed.  Note.--For  other  cases,  see  Gifts,  Cent 
Dig.  H  6^7,  65:  Dec  Dig.  $  30.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Gift  Inter  Vivos.] 

2.  Wills  (|  69*)— Tbstambntabt  Disfobition 
—Bank  Deposit. 

Such  acts  were  not  effective  as  a  testa- 
mentary disposition  of  the  deposit  since  to  ef- 
fectually dispose  of  property,  to  take  effect  after 
death,  the  donor  most  pursue  the  course  laid 
down  by  tbe  statute  of  wills. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  j  183;  Dec.  Dig.  |  69.*] 


8.  Costs  (J  93*>--PBByAiiJNa  Partt. 

Upon  a  bill  by  an  administrator  to  recover 
funds  in  a  savings  society,  deposited  by  his  in- 
testate to  a  joint  account,  where  there  was  a 
decree  awardins  the  fund  to  him.  bo  costs  will 
be  allowed  against  defendant  bonkj  it  being  in 
no  way  responsible  for  tbe  litigation. 

[Ed.  Note.— For  other  cases.  Bed  Costs.  Cent 
Dig.  K  Se&-875,  S84-S87;  Dec.  Dig.  S  93.*] 

Bill  by  John  UcGullom^.  administrator  of 
tbe  eatate  of  Mary  McCullongfa,  deceased, 
against  Annie  Foneat  and  others.  Decree 
advised  fttt  complainant 

William  H.  Jamleson,  of  Trenton,  for  com- 
plainant Linton  Sattertbwalt  of  Trenton, 
for  defendant  Forrest.  Hcott  Scammell,  of 
Trenton,  for  defendant  Trenton  Savings 
Fund  Society. 

6ACK£is,  V.  O.  [1]  The  complainant's  In- 
testate, Mary  McCullough,  had  on  deposit 
with  the  Trenton  Savings  Fund  Society  up- 
wards of  $2,700.  On  March  10,  1912,  she 
caused  her  account  to  be  changed  upon  the 
card  sy^item  of  tbe  society  and  upon  her  pass- 
book, by  adding  tbe  name  of  her  sister,  the 
defendant,  so  that  thereafter  tbe  account 
stood  in  the  name  of  "Mary  McCullough  or 
Annie  Forrest"  Miss  McCullough  had  but  a 
single  purpose  in  making  the  change,  which 
was  that  the  fund,  or  chose  in  action,  or  as 
much  thereof  as  remained,  should  pass  to  her 
sister  at  her  death^pnrely  a  testamentary 
disposition.  The  evidence  disclosed  no  dona- 
tive Intention,  1.  e.,  a  design  presently  to 
part  with  the  ownership  o^  or  interest  in, 
the  money;  but,  on  the  contrary.  It  appears 
that  after  the  alteration  In  the  account  was 
made,  Miss  McCullough  retained  the  exclu- 
sive possession  of  fbe  passbook  and  exercised 
absolute  dominion  over  the  fund  until  her 
death.  Durli^  that  period  she  made  one 
draft  of  a  small -sum,  which,  under  the  by- 
laws and  regalatlons  of  the  society,  was  pos- 
sible only  by  personal  application  and  upon 
presentation  of  the  passbook.  The  admlnis- 
trator  seeks  a  lecovery  of  tbe  deposit  as  « 
part  of  his  Intestate's  estate,  which  la  re- 
sisted by  the  sister,  Mrs.  Forrest,  who  claims 
It  by  way  of  a  gift  Inter  vivos.  In  Steven- 
son V.  Earl,  66  N.  J.  Eq.  721,  66  AtL  1A91,  108 
Am.  St  Rep.  790,  1  Ann.  Cas.  49,  it  was  held 
that: 

"In  order  to  legalise  such  a  gift  there  must 
be  not  only  a  donative  intention,  but  also,  in 
conjunction  with  it,  a  complete  stripping  of 
the  donor  of  all  dominion  or  control  orer  the 
thing  given." 

See  Taylor  v.  Corlell,  86  N.  J.  Eq.  282,  57 
Atl.  810;  Nlcklas  v.  Parker,  71  N.  J.  Eq.  777, 
81  Ati.  267,  71  AU:  1135,  14  Ann.  Caa.  921; 
Swayze  v.  Huntington,  82  N.  J.  Eq.  127,  87 
Atl.  106. 

[2]  Tbe  alleged  gift  must  also  fall  because 
of  its  testamentary  character.  In  order  to 
effectually  dispose  of  property  to  take  effect 
upon  his  death,  the  donor  must  pursue  tbe 
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course  laid  down  by  our  statute  of  wills.  St^ 
renson  t.  Earl,  supra. 

CouDsel  for  tbe  defense  urge  the  case  of 
I>ium  T.  Houghton,  51  Atl.  71,  as  all-control- 
ling. There  the  facts  were  idmilar  to  the  cir- 
cumstances In  this  case,  except  that  the  fund 
remained  Intact,  and  Vice  Chancellor  Ste- 
venson held  that  the  contract  by  the  bank 
with  the  donor  and  donee,  manifested  by  the 
passbook,  was  a  legally  sufficient  External 
form  to  carry  the  gift  If  the  donative  pur- 
pose be  present.  From  the  facts  in  that  case 
he  found  such  a  purpose,  and  upheld  the  gift. 
In  Schippers  r.  Kemphes,  67  Atl.  1042,  which 
Is  also  a  bank  passbook  case,  with  an  account 
standing  In  the  name  of  the  alleged,  donor 
and  donee,  he  reiterated  this  doctrine,  but 
upon  the  facts,  finding  no  donatire  purpose, 
refused  to  sustain  the  transaction  as  a  gift. 
In  which  he  was  upheld  by  the  Court  of  Ap- 
peals.  72  N.  J.  Bq.  948,  73  Aa  1118. 

The  conclu^n  which  I  have  reached  does 
not  conflict  with  the  principle  laid  down  in 
the  Dunn  Case,  for  there,  as  ahready  stated, 
ttie  Vice  Chancellor  found  as  a  fact  a  dona- 
tive purpose ;  a  result  which  I  have  not  been 
able  to  reach  from  the  evidence  In  thia  case. 

[3]  A  decree  will  be  advised,  awarding  the 
fund  to  the  complainant  No  costs  will  be 
allowed  against  the  defendants.  Peer  t. 
Peer,  11  N.  J.  Bq.  432. 


CAPITAL  CIRCLE,  NO.  11,  BROTHBE- 
HOOD  OF  THB  UNION  v.  SOHMITT. 
(No.  32/346.) 

((3ourt  of  Chancery  of  New  Jersey.   Nov.  9, 
1914.) 

1.  ExsconoN  a  272*)  — SAut  — Bona  Fxdk 

PUECHASEBS-^  OTICE. 

An  unrecorded  mortgage  is  of  no  effect 
against  a  purchaser  at  an  execution  aale,  where 
the  judgment  creditor  had  no  knowledge  of  the 
mortgage,  even  tbongh  the  purchaser  did  have 
knowledge  of  it. 

[Ed.  Note.— For  other  cases,  see  Bxecntion, 
Gent  Dig.  »  771,  781-788;  Dec  Dig.  |  272.*] 

2.  DowEB  (8  46*>— Inchoate  Intbbebi^Mobt- 

OAOE  FOBBCLOSUBE. 

Where  the  nremiaes  covered  by  an  unrecord- 
ed mortgage,  which  was  executed  by  the  owner 
and  his  wife,  bad  been  sold  under  an  ezecution 
against  the  huaband,  the  mortgagee  cannot  fore- 
close and  sell  the  wife's  inchoate  right  of  dower, 
since  that  right  is  not  a  subject  of  grant  or  as- 
signment. 

\EA,  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  §§  92,  145-153 ;  Dec.  Dig.  |  4Q*  ] 

Suit  to  foreclose  a  mortgage  by  Capital 
Circle,  No.  11,  Brotherhood  of  the  Union, 
against  Jacob  Schmitt.  'Bill  dismissed,  and 
defendant's  title  quieted  on  his  cross-bill. 

John  A.  Hartpence,  of  Trenton,  for  com- 
plainant Scott  Scammell,  of  Trenton,  for 
defendant 

BACKES,  V.  a  11]  This  Is  a  bill  to 
foreclose  a  mortage.  The  mortgage  was  not 
recorded  until  nearly  three  years  after  Its 


execution.  In  the  meantime  a  Judgment  was 
recorded  against  the  mortgagor,  and  the 
mortgaged  property  levied  upon  and  sold. 
The  bill  charges  that  the  purchaser  at  the 
sheriff's  sale  had  notice  of  the  unrecorded 
mortgage.  The  proofs  are  that  the  Judgment 
creditor  had  no  notice,  nor  is  there  an  aver- 
ment in  the  bill  that  he  had.  Unrecorded 
mortgages  are  void  and  of  no  effect  against 
a  subsequent  Judgment  creditor  not  having 
notice  thereof.  Comp.  Stats,  p.  8414,  f  22. 
In  order  that  a  Judgment  creditor  may  have 
the  full  benefit  of  the  statute,  the  protection 
afforded  to  him  Is  to  be  extended  to  the  pur- 
chaser at.  thQ  execution  sale;  and,  even 
though  the  latter  had  notice,  he  takes  tbs 
land  free  of  the  complalnaot's  mortgage. 
Sharp  V.  Shea,  32  N.  J.  Eq.  65;  Condit  v. 
Wilson,  36  N.  J.  Eq.  370 ;  Paul  v.  KersweU, 
60  N.  J.  Law,  273,  37  Atl.  1102. 

[2]  The  wife  of  the  mortgagor  having  Join- 
ed in  the  mortgage,  and  her  interest  not  hav- 
ing been  cut  off  by  the  sale,  the  question 
arises  whether  the  complainant  may  proceed 
to  sell  her  inchoate  right  of  dower  in  satis- 
&ctlott  of  its  mortgage.  By  Joining  In  the 
mortgage  the  wife  conveyed  no  estat&  She 
merely  released  or  barred  her  interest  to  the 
mortgagee.  Her  inchoate  right  was  not  the 
subject  of  a  grant  or  assignment  2  Scrlbner 
on  Dower,  p.  6.  An  inchoate  right  of  dower 
cannot  be  granted  or  teansferred,  so  as  to 
vest  In  the  transferee  or  grantee  a  right,  In 
the  event  of  the  death  of  the  husband,  leav- 
ing the  wife  surviving,  to  bring,  elthOr  In  his 
own  name  or  in  the  name  of  the  widow,  an 
action  of  ejectment,  or  proceedings  for  ad- 
justment, or  any  proceeding  founded  on  such 
right  of  dower.  Even  after  the  in<4ioate 
right  becomes  complete,  it  cannot,  before  be- 
ing set  off,  be  conveyed  to  a  stranger,  so  as 
to  vest  In  bim  a  legal  estate.  Fucba  v.  Chris- 
tie, 79  N.  J.  Law,  14,  74  AtL  129.  Nor  can 
It  before  admeasurement,  be  levied  upon  and 
sold  under  an  execution  against  her.  Ten- 
brook  V.  Jessup,  60  N.  J.  Eq.  234,  46  Aa 
516;  Schuhardt  v.  Wittche.  76  N.  J.  Eq.  119, 
76  AtL  670;  Id.,  78  N.  J.  Eq.  292,  78  AtL 
1185.  As  nothing  remains  to  be  sold  under 
a  fl.  fa.  in  thU  suit,  the  bill  wUl  be  dismiss- 
ed, with  costs. 

The  owner,  defendant,  filed  a  cross-bill  to 
relieve  the  mortgaged  premises  of  the  cloud 
of  the  defunct  mortgage.  This,  I  understand. 
Is  not  resisted,  in  view  of  the  opinion  above 
expressed  as  to  its  Invalidity.  The  defend- 
ant ia  entitled  to  costs. 


TUTTLB  et  al  v.  HABRIS  et  aL  (No.  89.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Oct.  16,  1914.) 

1.  Mechanics'  Liens  (|  236*)  —  Bbiaasb  — 
Fraud— Evidence. 

Evidence  hcJii  to  show  tiiat  a  release  of  a 
mechanic's  lien  by  a  materialman  was  signed 
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on  the  faith  of  a  promise  by  the  contractor  that 
on  i-eceivinR  the  monej  due  on  the  contract  of 
the  owner  by  virtue  of  the  release  it  would  be 
paid  to  the  materialman,  which  ptomise  the 
contractor  did  not  intend  to  keep,  as  evidenced 
by  making  the  same  promise  to  other  material* 
men. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent.  DIr.  |  419;  Dec.  Dig.  I  230.*] 

2.  Mechanics*  Likns  ((  2^*)  —  Rbleabi  — 

Fbaud— ErFEcr. 

Where  a  release  of  a  mechanic's  Hen  ob- 
tained from  a  materialman  by  false  representa- 
tions of  the  contractor  is  given  to  the  owner, 
the  owner  may  set  up  the  release  as  a  discharge 
of  the  lien  only  so  tar  as  he  has  actually  paid 
money  due  to  the  contractor,  and  the  owner  is 
entitled  to  be  indemnified  or  relmbaraed  for 
the  amount  paid  to  the  contractor  as  a  condi- 
tion to  setting  aside  the  release  in  equity. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  I  424;  Dec  Dig.  1  243.«1 

8.  Partnership  1B8*)—ACTB  o»  Paetneb— 
Fraudulent  Euefbebehtationb— Lxabiutt 

OF  COPABTHKB  —  BKLEASB  OF  MEOHAHIO'S 

Lien. 

A  partner  Is  bound  by  the  representations 
of  his  copartner.  In  obtaining  a  release  of  a 
mechanic's  lien  from  a  materialman,  that  on 
payment  of  the  amount  due  the  partnership  by 
the  owner  it  would  be  paid  to  the  materialmen, 
whidi  promise  such  partner  did  not  intend  to 
keep,  and  a  delivery  of  the  release  by  the  other 
partner  without  any  Intention  to  make  the 
promised  payment  would  be  fraudulent  as  to  the 
materialman,  as  the  partners  held  the  release 
as  Bgenta  of  the  matenalman  and  not  the  owner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  II  274-277;  Dec.  Dig.  |  153.*] 

4.  Pbinoifal  and  Aqent  (I  171*)— Release 
OF  Mechanic's  Lien— Acceptance  of  Ben- 
efits BY  Peincipal. 

Where  partners  as  contractors  obtain  a  re- 
lease of  a  mechanic's  lien  from  a  materialman 
on  the  fraudulent  representation  that  on  pav- 
meat  of  the  amount  due  on  the  contract  it  would 
be  paid  to  the  materialman,  if  the  partners  be 
considered  as  the  owner's  agent  rather  than  the 
agent  of  the  materialman,  the  owner.  In  a  suit 
in  equity  to  set  aside  the  release  for  craud.  can- 
not set  up  a  discharge  of  the  lien  on  funds  not 
paid  to  the  contractor  by  virtue  of  the  release, 
as  be  would  thereby  adopt  hia  agent's  fraud  aft- 
er knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Gent  Dig.  H  644-656;  Dee.  Dig.  | 
171.*] 

H.  Ebiofpel  (I  65*)— AssEBTioif  OF  Rxanr— 

Release- Fraud. 

An  owner,  on  delivery  to  him  of  a  release 
of  a  mechanic's  lien  by  a  materialman,  paid 
only  a  small  portion  of  the  amount  due  on  the 
contract  to  the  contractor.  Before  any  further 
payment  was  made  under  the  release,  tiie  mate- 
rialman ezecuting  the  release  served  the  owner 
with  a  stop  notice,  and  then  also  wrote  the 
owner  that  the  release  was  procured  by  fraud. 
The  owner  paid  the  balance  due  into  court  on  a 
bill  of  interpleader  filed  in  a  suit  on  the  mechan- 
ic's lien  in  which  the  defense  was  the  release. 
On  a  bill  filed  by  the  materialman  to  set  aside 
the  release  and  reinstate  the  lien,  held,  that  it 
could  not  be  contended  that  tlw  materialman 
was  estopped  from  setting  up  the  lien  by  rea- 
son of  the  giving  of  the  stop  notice,  and  the 
payment  into  court  in  the  interpleader  suit 
could  not  be  considered  a  payment  In  good 
faith  under  the  release. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  IS  156-158;  Dec.  Di^.  §  65.*] 


Appeia  tiom  Gonrt  of  Chanoevr. 

Injunction  suit  by  William  B.  Tattle,  Jr., 
and  others,  against  Benjamin  S.  Harris  and 
others.  From  a  decree  for  complainants,  re- 
spondents appeal.  Affirmed. 

The  following  is  the  opinion  of  Emery,  V. 
C,  In  the  Chancery  Court: 

The  complainants  in  this  case  have  brought, 
suit  at  law  on  a  mechanic's  lien  claim  acainst 
the  defendants  Apgar  Bros,  as  builders,  and  de- 
fendant Harris  as  owner.  In  this  action  de- 
fendant Harris  pleads  (among  other  defenses)  a 
release  of  the  lien  by  complainants.  This  bill 
was  thereupon  filed  by  complainants  charging 
that  the  release  was  obtained  from  tliem  by 
fraud  of  Apgar  Bros.,  praying  its  cancellation, 
and  that  the  defendant  Harris  may  be  enjoined 
from  setting  it  up  as  a  defense  in  the  suit  at 
law.  The  fraud  claimed  is  that  the  release  was 
signed  by  complainants  on  the  application  of 
Apgar  Bro&,  who  at  the  time  represented  to 
them  that  on  presenting  the  release  signed  by 
complainants  to  Harris,  the  owner,  Apgar  Bros, 
would  receive  from  Harris  about  $650.  the  bal- 
ance due  them  on  their  contract  with  Harris, 
and  would  pay  f500  of  this  to  the  complainants. 
It  is  claimed  by  the  bill  that  at  the  time  of 
making  these  representations  Apgar  Bros,  had 
no  intention  of  paying  to  complainants  the  mon- 
ey promised,  that  immediately  after  obtaining 
complainants'  signatures  to  tiie  release  Apgar 
Bros,  procured  the  signatures  of  other  lien  cred- 
itors to  the  release,  upon  the  same  representa- 
tions and  promises  to  them  respectively.  The 
bill  further  charges  that  the  release,  which  was 
executed  by  ctHnplainanta  on  the  11th  of  Novem- 
ber WBa  not  delivered  to  the  defendant  Harris 
until  the  20tfa  of  November  following.  At  the 
time  the  complainants  signed  th^  release,  they 
supposed  that  the  contract  between  Apgar  Bros, 
and  Harris  had  been  filed,  and  on  November 
18,  1907,  th^  served  a  stop  notice  on  Harris, 
but  on  the  2lBt  oi  Morember  notified  defradant 
Harris  by  letter  that  the  release  was  sitmed  by 
them  on  the  understanding  that  the  sum  of  money 
amounting  to  about  $500,  which  the  Apgara 
expected  to  receive  from  him  (Harris)  on  the 
strength  of  the  release,  was  to  be  paid  at  once 
to  them,  that  they  found  Apgar  obtained  signa- 
tures from  other  parties  on  the  same  represen- 
tation, and  that  as  the  release  was  obtained 
from  them  by  fraud  and  had  never  been  deliv- 
ered to  Harris  by  them,  and  as  no  money  had 
been  paid  to  them  on  it,  they  notified  Harris  to 
pay  no  money  to'  Apgar  Bros.,  or  to  any  person 
for  them  on  account  of  the  construction  of 
the  defendant's  house.  Defendants  Apgar  Bros, 
deny  specifically  any  false  or  fraudulent  repre- 
sentations to  complainants  in  order  to  secure 
the  release,  and  deny  representations  or  promis- 
es of  any  kind  to  complainants  or  any  other  lien 
creditor  to  secure  it,  alleeing  that  it  was  sign- 
ed by  complainants  and  the  others  on  presenta- 
tion and  m  the  ordinary  course  of  business; 
that,  on  delivering  the  release  to  defendant  Har- 
ris, the  latter,  relying  on  its  validity,  gave  them 
n  check  for  a  portion  of  the  amount  due  and 
promised  to  pay  the  balance  in  a  short  time. 
Defendant  Harris,  denying  any  knowledge  or 
information  of  the  transaction  between  com- 
olaiaants  and  the  Aogar  Bros,  relating  to  the 
execution  of  the  release,  says  he  received  the 
release  and  paid  out  money  thereon  relying  on 
its  validity  before  he  received  any  notice  from 
complainants  that  its  execution  was  claimed  to 
be  fraudulent  The  amount  of  money  paid  by 
Harris  to  the  Apgar  Bros,  on  receiving  the  re- 
lease is  not  set  out  in  the  answer  of  either  de- 
fendant, but  on  the  proofs  It  appears  to  have 
been  a  payment  of  $7o  only  to  one  of  the  Apgar 
Bros.  The  balance  due  on  the  contract  was 
paid  into  this  court  by  Harris  on  December  3, 


*F<Mr  oUtar  eases  see  same  tdfilo  and  section  NUUBBR  la  Dec.  Dig.  A  Am.  Dig.  K«r-No.  SertM  A  Kep'r  Iad«ze« 
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1007,  upon  his  filing  *  bill  of  interpleader,  the 
proceedm''s  Id  which  have  been  introduced  into 
this  suit  by  the  pleadinfra  and  proofs.  This  in- 
terpleader hill  was  filed  against  Apgar  Bros, 
and  against  the  complainants  and  the  Loizeaux 
Lumber  Company  and  W.  L.  Larrabee,  other 
creditors  wiio  had  served  stop  notices,  and  also 
against  Larrabee  as  claiming  to  be  an  assignee 
of  the  contract  under  an  assignment  from  Ap- 
gnr  Bros,  to  him,  dated  November  22,  1007, 
and  upon  which  he  commenced  an  action  at  law 
on  November  27th.  On  filing  this  bill  and  upon 
paying  into  court  the  amount  admitted  to  be 
due  under  the  contract  ($548.S0),  an  ez  parte 
interlocutory  injunction  wa3  obtained  against 
Larrabee's  prosecution  of  his  suit.  The  inter- 
pleader bill  prayed  decree  discharging  Harria 
from  all  liability  to  any  of  the  defendants,  upon 
this  payment  into  court.  The  interpleader  bill 
prayed  no  injuncidon  against  Tattle  Bros.,  the 
complainants,  but  8ubp<Bna8  on  the  bill  were 
served  upon  them  on  December  7th.  On  Decem- 
ber 10th,  oomplainanta  commenced  their  suit 
on  the  lien  claim,  and,  on  the  filing  of  a  sup- 
plemental bill  December  17th.  an  interlocutory 
Injunction  against  the  prosecution  of  this  suit 
was  issued;  but  at  the  hearing  of  the  inter- 
pleader suit  this  injunction  was  dissolved  for 
the  purpose  of  allowing  the  suit  on  the  lien 
claim  to  be  pursued.  This  was  upon  the  ground 
that,  the  contract  not  having  been  filed,  the 
lien  claimants  could  not  be  required  to  look  to 
the  contract  price  in  the  hands  of  the  owner  or 
paid  into  court  on  an  interpleader.  Schmidt  v. 
Eitel,  70  N.  J.  Eq.  8,  62  AU.  558  (Ch.  Magie, 
1005} ;  Summerman  v.  Knowles,  33  N,  J.  Law, 
203  (Sup.  Ct.  1SC8);  Beckhard  v.  Rudolph 
(Err.  &  App.  1905)  68  N.  J.  Eq.  740,  63  AU. 
705,  cases  referred  to  on  page  744,  63  Atl.  705. 
The  stop  notice  given  bv  complainants,  it  was 
also  held,  did  not  release  tbe  lien  or  estop  com- 

{ilainants  froih  afterwards  bringing  suit  on  tbe 
ien  claim.  And  at  the  hearing  of  tbe  inter- 
pleader suit  it  was  directed  that  for  the  pur- 
pose of  protecting  the  equities  of  all  parties  tbe 
farther  hearing  of  that  cause  stand  over  to 
await  the  final  determination  of  the  lien  suit. 
The  issue  now,  therefore,  is  ui>on  the  validity 
of  complainants'  claim  to  set  aside,  as  against 
them,  the  release  of  lieu  pleaded  in  the  lien 
suit  There  is  contradictory  evidence  opon 
some  of  the  issues,  but,  as  to  what  seemed  to  me 
to  be  the  controlling  facts,  there  Is  little  contro- 
versy. 

[I]  The  firm  of  Apgar  Bros,  was  composed 
of  two  membersLGeorge  I.  and  Theodore  Apgar. 
Complainants,  WiUiam  E.  Tuttle,  Jr~  and  Ar- 
thur D.  Tattle,  partners  as  Tuttle  Bros.,  had 
furnished  materials  to  Apgar  Bros,  for  tbe  erec- 
tion of  defendant  Harris  house,  and  on  Novem- 
ber 11,  1907,  the  amount  of  their  claim  was 
about  $727.65.  On  or  about  that  date  Theo- 
dore Apgar  applied  to  Tuttle  Bros,  to  sign  a 
release  of  lien  m  order  that  he  might  get  from 
the  owner  Harris  the  baiance  which  was  com- 
ing to  him  on  the  contract,  which  was  stated  to 
be  about  $550.  Theodore  Apgar,  as  I  find,  con- 
versed with  both  of  the  complainants  about 
signing  the  release,  for,  although  he  says  that 
he  had  no  conversation  with  Arthur  Tuttle, 
Arthur's  testimony  is  iKwitive  on  the  point  that 
he  refused  to  sign  without  waiting  to  speak 
to  his  brother  about  it,  and  that,  when  his 
brother  came  in,  the  conversation  of  Theodore 
Apgar  was  with  his  brother  and  in  his  presence, 
and  bin  brother  William  then  signed  the  release. 
William  E.  Tuttle  corroborates  this  statement. 
All  three  agree  that,  in  the  conversation  before 
the  release,  Theodore  Apsar  promised  WiUiam 
E.  Tuttle  to  give  him  $500  as  the  coasideration 
Tuttles  were  to  get  for  tbe  release.  The  Tut- 
tles  say  that  Apgar  told  them  the  money  was 
ready  and  he  could  get  it  on  their  signing  a  re- 
lease, and  that  he  would  get  the  money  and 
bring  it  directly  to  them.  I  think  there  is  no 
■iiiestioii  that  Che  release  was  signed  upon  tbe 


statement  and  promise  of  Theodore  Apgar  that 
the  money  due  from  Harris,  about  $550  or  $600, 
was  ready  to  be  paid  over,  and  that  $500  of 
this  mon^  would  6e  paid  to  Tuttle  Bros.  Wil- 
liam B,  Tuttle  then  signed  the  release  in  the 
Arm  name  of  "Tattle  Bros."  and  delivered  tbe 
release  to  Theodore  Apgar.  There  does  not  ap- 
pear to  have  been  any  conversation  at  that  time 
about  procuring  any  other  signatures  to  the 
release,  and  there  were  no  other  signatures  on 
tbe  paper  at  the  time  the  Tattle  Bros,  signed 
it.  The  release,  however,  was  on  a  regular 
form  of  release  of  lien  prepared  by  the  attorney 
of  Harris,  or  delivered  by  Harris  to  Apgar 
Bros.,  for  the  signatures  of  the  several  lien 
claimants,  and  the  releason  became  formal  par- 
ties only  by  the  aignatares;  their  names  Dot 
appearing  in  the  release  itself.  The  release  xe* 
cited  the  contract  between  Apgar  Bros,  and 
Harris  for  the  building,  and  that  "we  the  nnder- 
signed  have  done  work  and  furnished  materials 
for  the  erection  and  construction  thereof,"  and 
that  in  order  to  enable  the  contractors  to  col- 
lect and  receive  tbe  contract  moneys  dne  them, 
and  in  consideration  of  $1,  the  subscribers  Joint- 
ly and  severally  released  and  discharged  the 
building^  etc.,  from  any  and  oil  liens  under  the 
Mechanic's  Lien  Law,  for  the  payment  of  any 
debt  contracted  and  owing  to  them  for  labor 
performed  or  materials  furnished  for  ttie  erec- 
tion and  construction  of  such  huUdinz.  On  No- 
vember 14th,  three  days  after  the  delivery  of 
this  release  to  Theodore  Apgar,  and  as  the  mon- 
ey had  not  been  received,  Arthur  Tuttle  applied 
to  both  Theodore  and  George  Araar,  who  were 
then  together,  and  asked  tbem  about  tbe  Harris 
money,  but  did  not  then  get  anV  money.  The 
important  feature  of  this  evidence  is  that 
George^  tbe  other  partner^  then  and  before  the 

iirocunng  by  him' of  the  Loizeaux  Company  re- 
ease,  knew  of  the  Tattle  Bros,  release  and  of 
their  expectation  of  receiving  m<mey.  Between 
November  14th  and  18th  signatures  of  labor- 
men  whose  claims  seem  to  have  been  paid  were 
obtained,  and  on  November  IStb  George  Apgar 
took  the  release  to  the  Loizeaux  Company,  mate- 
rialmen to  whom  Apgar  Bros,  then  owed  atwut 
$500  on  the  Harris  contmct,  and  procured  the 
signature  of  this  company  to  the  release,  upon 
the  promise  to  pay  the  company  the  money  due 
them.  This  is  the  statement  of  Mr.  Loizeaux, 
and  his  evidence  impressed  me  as  reliable. 
George  A^^r'a  statement  is  that  be  did  not 
promise  Loizeaux  to  pay  blm  all  tbe  money  due 
the  company  on  the  job,  but  that  be  promised,  if 
the  release  was  signed,  to  pay  off  a  note  previ- 
ously given  to  the  company,  which  came  due 
on  that  day.  What  tbe  omonnt  of  this  note 
was,  or  whether  any  note  was  paid  that  day  by 
the  Apgar  Bros.,  does  not  satiuactorily  appear, 
and  George's  statement  is  not  corroborated. 
Between  the  time  of  getting  the  signatures  oC 
the  Tattle  Bros,  and  the  Loizeaux  Oompany  to 
the  release,  tbe  signature  of  Larrabee,  a  mate- 
rialman whose  claim  of  $543  had  not  been  paid, 
had  also  been  obtained.  On  procuring  the 
Loizeaux  Company  release,  George  Apgar  deliv- 
ered the  release  to  Harris,  the  owner,  on  the 
same  day,  November  IStb,  and  received  from  him 
$75.  George  further  swears  that  at  the  time 
of  delivering  the  release  and  receiving  this  pay- 
ment on  account  he  told  Harris  that  he  wanted 
the  rest  of  the  money  to  go  to  Mr.  LarrabM, 
and  on  November  22d  Apgar  Brae,  oarigned  tbe 
money  due  on  the  contract  to  Larrabee. 

[2, 3]  It  seems  to  me  clear  that  the  release 
signed  by  Tuttle  Bros,  and  delivered  to  Harris, 
the  owner,  under  these  circumstances,  cannot 
be  set  up  by  Harris  as  a  discharge  of  the  lien. 
To  the  extent  that  Harris  has  acted  -  on  tbe 
faith  of  the  release— that  is,  to  tbe  extent  of 
the  payment  of  $75— he  ti  a  bona  fide  pnrcbaser 
without  notice,  and  be  la  entitled  to  be  indem- 
niSed  or  reimbursed,  as  a  condition  of  deliver- 
ing up  or  canceling  Tattle  Bros.*  release;  bat 
tbe  release  was  without  any  consideration  so 
far  as  the  Tattle  Broi.  were  ooncemed,  exc^ 
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the  promise  of  Theodore  Apgar,  one  of  the  part- 
ner^ acting  for  the  firm,  to  pay  $000  on  ac- 
count of  tneir  claim,  out  of  tbe  money  to  be 
paid  to  them  by  Harria.  The  release  when  de- 
livered to  this  partner  Theodore  was  held  by 
bim  on  the  faith  of  this  promise  and  of  the 
intention  to  carry  it  ont,  and  when  George,  the 
other  partner,  received  the  release  from  bis 
brother,  he  was  bound  by  his  partner's  acts  and 
assurances  in  obtaining  the  release,  and  was  also 
bound  not  to  deliver  the  release  unless  at  the 
time  Qt  delivery  he  had  the  intention  of  carry- 
ing  out  the  promise.  The  Apgar  Bros,  held  the 
release,  not  as  agents  of  ttie  owner,  I  think,  but 
as  acting  for  the  Tuttle  Bros.,  in  its  delivery 
to  the  owner,  and  as  to  the  oonditionB  and  ob- 
jects of  the  delivery  each  of  the  partners  was 
bound  by  the  acts  and  promises  of  tbe  other 
op  to  the  time  of  the  delivery  to  the  owner. 
Joint  action  ana  representation  by  both  part- 
ners, either  to  the  Tuttle  Bros,  or  the  Loizeaux 
Company,  was  not  necessary  in  order  to  make 
the  delivery  of  the  release  (which  became  effec- 
tive only  by  delivery  to  Harris)  fraudulent 
against  Tuttle  Bros. 

If  at  the  time  of  the  delivery  of  the  release 
1^  George,  one  of  the  partners,  to  the  owner. 
It  la  apparent  from  tbe  evidence  that  the  part- 
jiem  did  not  then  intend  that  any  of  the  money 
should  be  paid  to  Tuttle  Bros.,  then  the  delivery 
of  the  release  was  fraudulent  against  them,  be- 
cause it  was  not  then  intended  by  the  partners 
to  carry  out  the  promises  on  whicb  it  had  been 
procured  for  delivery.  The  main  contention  for 
the  defendants  has  been  that  there  was  no  proof 
of  anything  bnt  a  breach  of  promise  by  Theo- 
■dore,  which  was  admitted ;  but  if  I  am  correct 
in  my  view  of  the  real  nature  of  tbe  tranaae- 
tSxm,  and  that  tbe  r«al  question  is  whether  at 
the  time  of  tbe  ddlveij  of  tbe  release  to  the 
owner  tbe  partners  had  no  intention  of  carry- 
ing out  the  promises  to  Tattle  Bros.,  made  to 
induce  their  signature  to  the  release,  then  the 
actual  participation  or  knowledge  of  George  as 
to  tbe  promises  made  by  the  other  partner  is 
ImmaterinL  Tbe  frand  of  tbe  partners  consisted 
in  the  deliv»y  of  tbe  release  by  one  of  them  on 
behalf  of  the  firm,  with  an  intention  at  the 
time  of  delivery  of  not  doing  the  thing,  the 
performance  of  which  was  tbe  inducement-  to 
comldninants  to  s^n  the  paper  for  delivery  to 
the  owner,  and  without  which  inducement  the 
paper  would  never  have  been  in  the  hands  of 
the  partners  as  the  agents  of  complainants,  for 
delivery  to  the  owner. 

[4]  As  I  have  before  stated,  I  thinlr  the  con- 
tractors in  delivei'ing  the  release  to  the  owner 
were  to  be  considered  as  agents  of  and  acting 
for  the  releasors;  bnt,  if  it  be  considered  that 
under  the  facts  of  the  case  the  contractors  were 
the  agents  of  tbe  owner  to  procure  the  release 
for  bim,  as  a  condition  of  payment,  the  equities 
of  the  case  in  reference  to  the  cancellation  of 
the  release  are  not  changed,  but  are  rather 
strengthened.  For  it  the  owner's  agent  has 
procured  the  release  by  fraud,  the  owner  upon 
being  informed  of  tbe  agent's  fraud  cannot  In 
equity  insist  upon  taking  advantage  of  it  and 
hold  the  benefit  of  it.  If  he  does,  it  becomes  his 
own  fraud.   2  Pom.  Eq.  Jnr.  $  909. 

[5]  It  was  also  contended  for  tbe  defendants 
that  by  reason  of  the  stop  notice  served  by  com- 
plainants on  the  owner  on  Kovember  18,  1907, 
tbe  complainants  are  estopped  from  setting  up 
tbe  lien.  Subsequent  to  this  notice,  however, 
and  before  the  owner  had  made  any  further  pay- 
ments to  liie  contractors  on  the  faith  of  the 
releMB,  tlie  eomplainants  by  their  letter  of  No> 
vember  2lBt  notified  tbe  owner  that  the  release 
had  been  fraudulently  procured.  The  bill  of 
Interpleader  was  filed  shortly  after  receiving 
this  notice  (December  Bd).  The  ex  parte  pay- 
ment into  court  of  the  balance  of  the  money 
after  the  receipt  of  the  latter  was  at  complain- 
nnts*  risk  and  cannot  be  considered  as  a  pay- 


ment to  the  contractors  made  Ih'  good  faith 
relying  on  the  validity  of  the  release.  When 
the  point  was  raised  in  the  interpleader  suit 
that  the  «top  notice  was  a  bar  to  tbe  action 
on  the  Hen,  I  held  that  the  fact  that  the  suit 
on  the  lien  was  not  brought  until  after  filing  the 
original  bill  ot  interpleader  might  affect  the 
question  of  coats,  but  did  not  destroy  the  lioi 
claim  if  it  existed  or  entitled  complainants  to 
insist  on  any  estoppel  beyond  the  costs  incurred 
while  they  were  apparently  relying  on  the  stop 
notice.    I  still  adhere  to  this  view. 

Z  will  advise  a  decree  directing  the  cancella- 
tion of  the  release  so  far  as  complainants  are 
concerned,  and  that  the  defendants  be  enjoined 
from  proving  the  paper  in  question  under  tbe 
plea  of  release.  At  the  time  of  settling  the 
decree,  counsel  may  also  apply  in  the  inter- 
pleader salt  for  such  furdier  order  or  decree  as 
may  be  proper  in  view  of  the  decree  here  ad- 
vised. 

J.  Henry  Crane,  of  Plalnfield,  for  appel- 
lants. Paul  Q.  Oliver,  of  BUzabeth,  for  re- 
spondoitB. 

PER  CURIAM.  Tbe  decree  appealed  from 
will  be  affirmed  for  tbe  reasons  stated  In  the 
opinion  filed  In  tbe  court  below  by  Vice  Chan- 
cellor Emery. 


ERIE  EI/EVATOR  CO.  et  al.  t.  MATOB 
AND  ALDERMEN  OF  JERSEY 
CITY  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Dec.  1,  1914J 

(Syllalua       fAc  Court.) 

1.  Taxation  (§  608*)— CoLLWmoH— Equha- 

BLG  JUBISDICTION. 

The  court  of  equity  has  no  jurisdiction  over 
the  collection  of  taxes  or  municipal  assessments 
in  the  absence  of  a  specific  equity. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig,  Si  1230-1241 ;   Dec.  Dig.  |  008."] 

2.  Municipal  Cobpoeations   (8  974*)— Ad- 
jubtme.vt  of  cltr  taxes — (ijonclusiveness. 

Where  a  city  procures  the  adjustment  of 
taxes,  which  are  disputed  and  in  arrears,  under 
the  "Martin  Act"  (4  Comp.  St  1010,  p.  5205), 
the  report  of  tbe  commissioners  of  adjustment 
when  confirmed  is  binding  on  the  city  and  tax- 
payer, and  it  becomes  tbe  duty  of  the  office,  in 
whose  office  the  record  of  taxes  remains,  to  can- 
cel all  prior  assessments  and  taxes  which  are 
included  in  the  report 

[Ed.  Note.— For  other  cases,  see  Mnnic^al 
Corporations,  Gent.  Dig.  fg  2083-2086;  Dec 
Dig.  g  874*] 

3.  MuniOIPAL  COBPOKATIONS    (g  874*)— Ad- 

JUOTMEITT  OF  OlTY  TaXEH— ESTOPPKi;.. 

Where  disputed  taxes  are  adjusted,  and  tbe 
city  demands  and  accepts  the  amount  fixed  by 
the  commissioners  of  adjustment,  it  is  thereaft- 
er estopped  from  demanding  the  payment  of  tax- 
es levied  prior  to  tbe  adjustment  which  are  in- 
cluded in  the  adjustment  report  which  has  been 
duly  confirmed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  gg  2083-2086;  Dec. 
Dig.  g  ©74.*] 

4.  MoNiciPAL  CobpjOeatioits  (g  979*)— Taxa- 
tion—Collection— JUBISDICTION  IN  Bquj- 

TT— ENPOKCEMENT  OF  ESTOPPEL. 

A  purchaser  of  the  property,  after  the  taxes 
have  been  so  adjusted,  and  the  amount  paid,  is 
entitled  to  rely  upon  the  acts  of  the  city  in  pro- 
curing an  adjustment  and  demanding  and  ac- 
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oeptiog  die  Amount  of  the  adjusted  tazei  as  a 
discharge  of  the  lien  of  all  prior  taxes,  and  the 
city  is  estopped  from  refusing  to  cancel  each 
prior  taxes,  and  from  attempting  to  collect  them, 
and  equity  has  jnrisdictitm  to  enforce  such  es- 
toppel. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  2120-2123;  Dec. 
Dig.  I  979.*j 

6.  MUNICZFAI.  COBPOBATIOKB  (|  974*}— TAXA- 
TION—ADJUSTMENT— Po  WEB  TO  Set  Abide— 
CONFIBMATION  OF  REPORT. 

The  circuit  court  judge  has  power  to  open 
and  set  aside  any  reported  adjustment  upon  ap- 
plication. If  the  report  fails  to  recognize  legal 
principles,  or  if  improvidently  confirmed,  and  to 
again  refer  the  matter  to  the  commissioners  of 
adjustment,  and  also  to  confirm  the  subsequent 
report 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  2083-2080;  Dec. 
Digrj97W 

6.  Municipal  Cobpobations  (S  974*)— Taxa- 
tion-Collection—Oonfibued  Bepobt  on 

AOJUBTHBNT— PbESUMPTION. 

Where  the  statute  requires  the  confirmed 
report  to  be  filed  with  the  city  cleric  and  he  ren- 
ders a  bill  for  the  taxes  as  adjusted,  according 
to  a  report  on.  file  in  his  oQice,  and  collects 
the  taxes  accoiding  to  it,  he  will  not  be  beard 
to  say  that  no  aucn  report  was  mode,  because, 
after  eight  years,  none  can  be  found  in  bis  office, 
for  the  presumption  arising  from  his  statement 
that  it  was  filed  in  his  office  is  not  overcome  by 
the  mere  fact  that  be  cannot  now  find  it  there. 

[Ed.  Note. — For  other  cases,  see  Munjcipal 
Corporations.  Cent  Dig.  i§  2083-2086;  Dec. 
Dig.  f  974.*] 

Appeal  from  Court  of  Chancery. 

Suit  by  the  Erie  Elevator  Company  and 
others  against  the  Mayor  and  Aldermen  of 
Jersey  City  and  another.  From  decree  (90 
AtL  8)  for  plaintiffs,  defendants  appeal. 
Modified  and  affirmed. 

Warren  Dixon,  of  Jersey  Cltr,  for  appel- 
lants. Vredenbnrg^  WaU  ft  Carey,  of  Jer- 
sey City,  tat  appellee  Erie  Elevator  Co.  Col- 
lins &  Corbln,  of  Jersey  City,  for  appdlees 
Iiong  Dock  Co.  and  Erie  B.  Go. 

BERGBN,  3.  The  collector  of  the  city  of 
Jersey  City  advertised  the  lands  of  the  com- 
plainants* for  sale  ofa  August  14,  1911,  to 
make  certain  taxes,  alleged  to  be  unpaid,  for 
the  years  18S9  to  1902,  Inclusive,  and  the 
oomplalnaDts  filed  their  bill  In  equity  pray- 
ing an  injunction  to  restrain  the  sale  upon 
the  ground  that  the  taxes  lawfully  levied, 
during  the  period  named,  had  been  paid,  and 
that  the  threatened  sale.  If  allowed  to  pro- 
ceed, would  work  an  Irreparable  loss  to  the 
complainants  by  Imposing  a  cloud  upon  the 
title  of  the  lands  advertised.  The  Vice  Chan- 
cellor found  that  the  taxes  which  had  been 
levied  upon  the  property  had  been  paid,  and 
advised  a  decree  that  an  Injunction  Issue 
restraining  the  sale.  From  this  decree  the 
defendant  appeals. 

The  record  shows  that  certain  taxes  levied 
against  this  property  for  years  1884  to  1895 
Inclusive,  being  disputed  and  unpaid,  were 
adjusted  by  commissioners  appointed  for 


that  purpose  under  the  statute  commonly 
called  the  "Martin  Act^'  (4  C.  S.  p.  6205), 
who  made  a  report,  referred  to  In  the  pres- 
ent record  as  No.  104,  adjusting  taxes  In 
arrears,  which  report  was  duly  confirmed  by 
the  dreuit  court;  that  thereafter,  by  due 
proceedings,  this  adjustment  was  brought  un- 
der review  In  this  court,  where  It  was  ad- 
Judged  that  the  same  be  set  aside  as  to  cer- 
tain taxes.  Vide  In  the  matter  of  the  tax- 
ation of  the  Erie  Railroad  Co.,  65  N.  J. 
Law,  60S,  48  Atl.  601.  This  case  also  deter- 
mined that  the  state  had  collected  taxes  be- 
longing to  the  city,  and  to  correct  this  the 
Legislature  in  1903  (P.  U  p.  222)  directed 
and  empowered  the  proper  state  officers  to 
pay  to  Jersey  City  the  amount  of  taxa  un- 
lawfully collected  by  the  state,  and  whl^ 
this  court  had  adjudged  belonged  to  the  dir. 
In  the  meantime  other  taxes  had  accmed, 
and,  in  order  to  comply  witii  the  principles 
laid  down  in  tl»  case  last  cited,  it  was  deem- 
ed necessary  by  all  parties  in  interest  to 
have  the  omflrmation  of  report  101  set  asid^ 
which  was  done  by  the  circuit  court  judges 
upon  the  application  of  Uie  cUy  with  the  con- 
sent of  all  ttie  complainants  in  this  cause, 
and  the  question  of  the  adjustmoit  of  Uie 
unpaid  taxes  for  the  years  now  in  con- 
troversy was  submitted  to  the  commisslonera 
of  adjustment  who  adjusted  the  taxes  and 
fixed  the  amount  due  in  their  report  thereof 
called  in  this  record.  No.  110,  whldi  the  com- 
plainants claim  was  duly  confirmed,  and  the 
amount  therein  fixed  p^  by  the  Erie  Ele- 
vator Company  to  the  tity  in  1903,  it  baTlng 
rendered  a  hill  for  the  same,  as  "taxes,  as- 
sessments and  water  rents  as  adjusted,  de- 
termined and  laid  by  the  commissioners  ot 
adjustments,"  wbicb  was  duly  receipted  by 
the  collector  of  the  city. 

The  power  of  the  circuit  court  to  optti  the 
former  confirmation  in  question,  and  the 
making  of  the  order  confirming  report  No. 
110,  Is  denied,  by  the  appellant,  which  will 
be  subsequently  dealt  with.  Assuming  for 
the  preset  that  the  power  to  open  the  order 
conflrmlng  the  earlier  report  existed,  and 
that  the  making  of  the  second  order  was 
proven,  we  then  have  the  situation  of  taxes 
in  arrears  which  were  disputed,  a  lawful 
adjustment  and  payment  thereof,  and  an  at- 
tempt by  the  collector  to  sell  complainant's 
land  to  make  taxes  which  have  been  paid,  the 
payment  of  which  the  collector  has  no  au- 
thority to  enforce  by  a  sale  of  complainant's 
land,  which,  If  not  restrained,  will  result  in 
a  certificate  of  sale  of  complainant's  property 
for  taxes,  having  all  the  Indicia  of  a  legal 
proceeding,  thereby  imposing  a  cloud  upon 
complainant's  title.  As  the  Jurisdiction  of 
the  Court  of  Chancery  to  restrain  this  sale  Is 
challenged,  It  will.  If  the  contention  be  sound, 
be  unnecessary  to  consider  the  other  ques- 
tions raised,  and  therefore  that  Important 
question  should  be  first  disposed  of.  ' 
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[1]  That  the  court  o(  equity  baa  no  JutIb- 
diction  over  the  coUectlou  of  taxes  or  assess- 
jnenta  made  in  the  course  of  municipal  im- 
provements, in  the  absence  of  specific  equi- 
ties, must  be  taken  to  be  settled  in  this  state 
■Jersey  City  v.  Lembeck,  31  N.  J.  Eq.  268; 
City  of  Elizabeth  r.  Shirley,  35  N.  J.  Eq.  616. 
But  an  equitable  estoppel  in  pais  has  always 
been  recognized  as  a  ground  of  equity  Juris- 
diction, of  which  It  is  not,  in  all  cases,  de- 
prived because  the  estoppel  may  also  be 
available  at  law,  and  therefore,  if  in  the 
present  case  the  conduct  of  the  defendant 
haa  been  such  as  to  raise  an  equitable  estop- 
pel, equity  would  have  Jurisdiction.  We  are 
of  opinion  that  the  proofs  in  this  case  show 
a  situation  arising  from  the  acts  of  the  city, 
which  estops  It  from  repudiating  the  result 
of  the  last  adjustment  of  these  disputed 
taxes. 

The  proceedings  to  adjust  them  were  in- 
stituted  by  a  resolution  of  the  board  of 
finance  Of  the  dty  adopted  July  28,  1903,  in 
which  Qie  basis  of  ttie  adjostment  requested 
was  shown  as  to  each  year,  and  also  the 
sums  claimed  to  be  due  for  tans.  As  the 
amount  of  taxes  dalmed  to  be  doe  by  a 
statement  annexed  to  the  resolution  Is  the 
sum  fixed  by  tbe  commissioners  of  adjust- 
ment, the  inference  is  warranted  that  the 
amonnt  was  the  result  of  an  agreement  be- 
tween tbe  parUes,  as  they  were  all  appli- 
cants tor  the  appointment  of  commlstioners 
of  adjustment,  either  as  petitioners  or  con- 
senting thereto.  After  the  adjustment  re- 
port was  approved,  as  complainants  claim, 
the  city  rendered  a  bill  for  the  adjusted 
Biim,  and  accepted  payment  Oiereof,  tbe 
amount  beli«  $261,603.34.  What  the  dty 
Is  now  tbreatenlDg  is,  to  sell  the  complain- 
ants' property  for  taxes  levied  before  the 
adjustment,  crediting  the  sum  paid  on  ac- 
count of  such  prior  taxes. 

[2]  The  statute  which  the  dty  invoked  for 
the  purpose  of  adjusting  the  taxes  provides, 
among  other  things,  that  the  report  of  the 
commissioners  upon  being  confirmed  by  the 
drcult  court  "shall  be  final  and  conclusive 
upon  the  said  city"  and  also  upon  the  land- 
owner, and  that  the  amount  fixed  by  the 
commlssioneiB  shall  be  a  Hen  upon  the  land 
"in  lieu  and  Instead  of  all  outstanding 
claims  of  tbe  city  for  arrearages  of  taxes." 
The  statute  farther  provides  that  the  dty 
comptroller,  dty  coUedor,  city  clerk,  or  oth- 
er officer  in  whose  office  any  record  of  taxes 
shall  remain,  shall  forthwith  cancel  all  prior 
liens  for  taxes  held  on  the  lands  included  in 
the  report,  so  that  In  this  case  It  was  the 
doty  of  the  dty  officer,  In  whose  office  the 
record  of  taxes  rejnain,  to  cancel  all  liens 
tor  taxes  included  In  the  report,  levied  prior 
to  tbe  making  and  confirmation  thereof. 

[8, 4]  When  these  taxes  were  adjusted,  the 
title  to  the  land  was  in  the  Erie  Ballroad 
Company  subject  to  a  lease  to  the  Erie  Eleva- 
tor Company  which  owned  tbe  buildings, 


erected  on  tbe  land  by  a  prior  tenant,  and  the 
disputed  taxes  were  assessed  against  the  Erie 
Elevator  Company,  whldi  paid  the  amount 
adjusted  October  13,  1903,  and  in  1911  that 
company  assigned  its  Interest  in  the  prop- 
erty to  the  Long  Dock  Company.  The  lease 
contains  a  covenant  that  the  tenant  will 
pay,  as  part  of  the  rent,  aU  taxes  and  assess- 
ments Imposed  by  law  on  the  leased  premises, 
which  covenant  the  Long  Dock  Company  as- 
sumed In  the  assignment  of  the  lease  to  It. 
We  are  of  opinion  that,  under  the  circum- 
stances of  this  case,  the  Long  Dock  Compa- 
ny is  entitled  to  the  protection  of  Qie  statute 
whtcb  required  the  dty  collector,  or  other 
proper  dty  officer,  to  caned  all'  arrearages 
of  taxes  levied  prior  to  the  adjustment,  and 
that  the  dty  Is  now  estopped  from  dalmlng 
that  sndi  prior  taxes  were  not  cancded ;  for 
what  in  equity  the  dty  should  do  will  be 
considered  to  have  been  done. 

Tbls  case  Is,  In  prlndple,  similar  to  that 
of  City  of  Elizabeth  r.  Shirley,  supra,  in 
which  the  dty  comptroller  gave  a  certificate 
to  a  proposed  purchaser  that  an  assessment 
which  was  a  Hen  against  the  property  had 
been  paid,  and  she,  relying  upon  it,  paid  the 
purchase  price.  The  assessment  was  subse- 
quently set  aside,  and  a  reassessment  made, 
which  the  dty  sought  to  enforce  against  the 
land.  This  court  held  that  the  certificate  es- 
topped the  city  from  collecting  the  new  as- 
sessment against  the  land,  and  set  It  aside 
upon  the  ground  that  equity  had  Jurisdiction 
to  enforce  the  estoppel.  In  the  case  at  bar, 
if  the  dty  had  performed  its  statutory  duty 
and  canceled  tbe  prior  taxes,  the  dty  would 
have  oo  basis  for  the  proposed  sale,  and  we 
have  no  doubt  of  the  right  of  a  court  of  equi- 
ty  to  compel  the  dty  to  canod  the  taxes  now 
sought  to  be  enforced,  and  to  restrain  a  sale 
for  taxes  which  will  have  no  existence  if 
canceled  as  required  by  the  statute,  and  that 
the  Long  Dock  Company  had  a  right  to  as- 
sume, when  the  last  adjustment  report  was 
confirmed,  that  tbe  dty  had  cancded  all  pri- 
or taxM,  and  that,  when  it  accepted  payment 
of  tbe  adjusted  sum,  it  bsd  no  further  lien 
on  the  property. 

llie  case  of  HuUer  v.  Baytnme,  46  N.  J. 
Eq.  237.  19  AU.  614,  is  not  in  conflict  with 
the  foregoing,  for  In  that  case  no  effect  was 
given  by  law  to  the  certificate  of  search  by 
the  dty  clerk,  as  was  the  situation  in  the 
Shirley  Case,  supra,  as  Is  pointed  out  in  the 
opinion  in  the  case  cited,  while  In  the  present 
case  the  statute  made  It  the  duty  of  the  city 
to  cancel  all  prior  assessments  Included  in 
the  adjustment,  and  the  dty  Is  now  estopped 
to  take  advantage  of  its  neglect  to  perform 
its  statutory  duty.  The  right  of  complain- 
ants to  the  benefit  of  this  estoppel  is  a  specific 
equity,  and  under  tbe  rule  in  the  Shirley 
Case,  supra,  equity  has  jurisdiction  to  decree 
the  cancdlation  of  all  arrearages  of  taxes  in- 
cluded In  report  No.  110,  except  as  therein 
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adjusted,  And,  hb  Incident  thereto,  to  restrain  i 
a  sale  for  such  arrearages.  I 

In  addition  to  wbat  has  been  said,  section 
10  of  the  statute  under  which  the  adjustment 
was  made  (P.  L.  18S6,  p.  149 ;  4  C.  S.  p.  5216, 
i  317)  provides  that  no  writ  of  certiorari  shall 
be  allowed  to  contest  or  set  aside  any  tax, 
assessment,  or  lien  fixed  or  determined  by  the 
commissioners  of  adjustment  of  taxes,  unless 
the  application  therefor  be  made  within  six 
months  from  the  confirmation  of  the  report 
It  appears  In  this  case  that.  Immediately  up- 
on the  tax  being  adjusted,  a  bill  was  raider- 
ed  for  the  same  and  a  receipt  given  therefor 
upon  paj'ment,  so  that  by  the  act  of  the  dty 
the  complainants  were  naturally  led  to  believe^ 
and  had  a  right  to  believe,  that  the  proceed- 
ings were  in  due  legal  form ;  that  the  taxes 
thus  compromised  and  paid,  which  are  now 
sought  to  be  collected,  had  been  canceled; 
that  the  record  would  disclose  that  they  were 
no  longer  a  Hen  upon  the  land,  and,  as  they 
bad  no  reason  to  believe  anything  to  the 
contrary,  no  writ  of  certiorari  to  review  the 
proceedings,  or  tbe  record  concerning  them, 
was  applied  for  within  the  statutory  period, 
and  to  now  permit  the  city,  nearly  eight  years 
after  the  settlement,  to  disregard  It,  long  aft- 
er the  right  to  writ  of  certiorari  to  review  the 
adjustment  proceeding  had  expired  by  limita- 
tion of  law,  would  be  most  unconscionable  if 
not  a  fraud  which  equity  should  prevent  the 
perpetration  of,  by  enforcing  the  estoppel 
which  arises  from  the  conduct  of  the  city. 
But  the  appellant  assails  the  adjustment  pro- 
ceedings taken  in  1003  and  claims  the  right 
to  sell  the  complainant's  land  to  make  the 
taxes  as  adjusted  by  the  report  known  as  No. 
104,  crediting  thereon  the  amount  paid  In  sat- 
isfaction of  the  adjustment  made  by  report 
No.  110,  upon  the  ground  that  the  circuit 
court  had  no  authority  to  set  aside  the  order 
confirming  report  No.  104  In  order  that  a  new 
adjustment  might  be  made  In  accordance 
with  the  Judgment  of  this  court 

[5]  We  think  that  the  circuit  court  has  the 
power  to  set  aside  such  an  order  if  it  appears 
to  have  been  improvldently  made,  or  where 
an  appellate  court  has  determined  that  the 
adjustment  has  been  made  upon  Illegal  prin- 
ciples, and  to  send  the  report  back  to  the 
commissioners  to  make  a  legal  adjustment, 
and  that  It  has  the  power  to  confirm.  In  the 
manner  prescribed  by  law,  the  new  adjust- 
ment such  commissioners  may  report. 

The  next  point  made  by  the  appellant  is 
that  granting  the  power  of  the  court  to  open 
the  confirmation  of  No.  KM,  still  it  is  not 
made  to  appear  that  there  was  any  order  con- 
firming No.  110.  The  order  confirming  the 
Inst  reported  adjustment  It  is  said  cannot  be 
found.  But  there  Is  evidence  which  Justifies 
the  finding  that  such  an  order  was  made. 
Among  other  facts.  It  appears  that  the  bill 
i-endered  by  the  city  for  the  adjusted  taxes, 
which  the  collector  receipted,  expressly  states 
that  the  adjustment  was  "confirmed  by  Hon. 


Cbas.  W.  Parker,  judge  of  the  drcuit  court 
and  filed  In  the  office  of  the  dty  ct^ector, 
September  26,  1903."  Thva  it  appears  by  Uie 
certificate  of  the  collector  that  the  adjust- 
ment report  was  confirmed ;  that  the  con- 
firmation was  filed  in  his  office ;  and  that  it 
was  acted  upon  by  the  collector  when  he  col- 
lected the  taxes  according  to  that  adjust- 
ment otherwise  he  would  have  Iiad  no  au- 
thority to  o>Uect  the  taxes  or  receipt  for 
them,  and  the  dty  cannot,  now,  after  eight 
years  have  elapsed,  because  of  the  failure  to 
find  the  order,  which  It  Is  admitted  was  made 
and  filed  with  the  dty  collector,  deny  Its 
existence  at  the  time  It  was  acted  on  and  a 
course  of  action  followed  which  was  neces- 
sarily based  upon  the  order. 

[6]  The  statute  requires  that  the  confirma- 
tion shall  be  sent  to  the  comptroller  of  the 
city,  or  other  officer  collecting  assessments,  to 
be  filed  by  him  In  his  office.  It  was  there- 
fore, according  to  his  statement  left  in  the 
care  of  the  dty  collector,  and  the  presump- 
tion Is  that  he  has  It  or  at  least  did  have 
It,  which  is  not  overcome  by  the  mere  fact 
that  he  is  not  now  able  to  find  It  In  his  office. 
The  decree  below  omits  an  adjudication  that 
the  prior  taxes  shall  be  canceled.  This  we 
tblnk  ought  to  be  done,  as  the  refusal  or  neg- 
lect to  do  so  continues  the  lien,  and  therefore 
Imposed  a  cloud  upon  the  title  to  the  prop- 
erty, and,  as  we  hold  equity  has  jurisdiction 
to  enforce  the  estoppel,  it  shoald  do  complete 
justice  and  remove  the  Ilea  which  la  a  men* 
ace  to  the  title.  This  was  done  In  City  of 
Elizabeth  v.  Shirley,  supra,  where  the  assess- 
ment, which  the  dty  was  esttvped  from  col- 
lecting because  of  a  spedfic  ground  of  equity 
growing  out  of  a  certificate  authorized  by  law 
and  binding  on  the  dty,  was  set  aside. 

With  this  modlflcatlon,  the  decree  below 
will  be  affirmed,  with  costs. 


ADAMS  et  al.  v.  LAMBBHTVILLE  HEAT, 

LIGHT  &  POWER  CO.    (No.  38-206.) 
(Court  of  Chancery  -of  New  Jersey.   Nov.  27. 

1.  ReCEIVEBS  (t  187*)  — SaLI  — IKADEQUATB 

Pbice. 

Evidence,  on  objection  to  confirmation  of  a 
receiver's  sale,  and  on  petition  for  resale,  held 
to  show  that  a  sale  of  an  insolvent  corporation's 
plant  free  of  a  mortgaKe  of  SS0,000  and  from 
several  executions,  for  ¥30,500,  was  for  a  price 
far  below  its  actual  market  value. 

[Ed.  Note.— For  other  cases,  see  Receiver^ 
Cent.  Dig.  §§  239-242;  Dec  Dig.  {  137.*] 

2.  Receivkbs  (8  137*)— Salb-Rioht  to  Ad- 
journment. 

Where  a  receiver  of  an  insolvent  corpora- 
tion, ordered  to  sell  its  plant,  sold  it,  free  from 
a  mortgage  of  $80,000,  for  $30,500,  a  price  far 
below  its  actual  market  falue,  a  bondholders' 
committee,  which  before  the  sale  had  worked 
diligently  to  bring  into  a  protective  scheme  all 
the  bondholders,  who  were  numerous  and  widely 
scattered,  the  addresses  of  a  part  of  whom  the 
receiver  would  not  disclose  until  too  late,  and 
which  at  the  sale,  representing  more  than  one- 
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haU  of  th«  bondholders,  offered  to  Ud  |B,000 
for  the  property  subject  to  the  mortgage,  -which 
offer  would  have  enabled  the  receiver  to  pay  all 
the  corporation's  debts  aod  have  saved  the  bond- 
holdera  from  a  sacrifice  of  76  per  cent,  of  their 
interest,  such  committee  was  entitled,  as  a  mat- 
ter of  right,  to  an  adjournment  of  the  sale,  and 
the  sale  made  would  not  be  confirmed. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  K  28&-242;  Dec  Dig.  {  137.*] 

S.  Receztebs  (I  137*)— SALK—GoHnaiUTioiT 

— HioHEB  Bid. 

Where  a  sale  is  made  for  a  fair  price  and 
in  good  faith,  and  there  la  no  irregularity, 
fraud,  mistake,  or  legal  surprise,  with  which  the 
purchaser  is  or  ooght  to  be  chargeable,  the  sob- 
sequent  offer  of  a  higher  price  by  another  bid- 
der is  not  of  itself  sufficient  reason  for  refus- 
ing confirmation.  , 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  U  239-242;  Dec.  Dig.  {  187*] 

4.  Receivebs     (S    142*)  —  SiO-l  — TiTtB  OB 

RlUIlTS  or  FUBCHASEB. 

Where  a  purchaser  at  a  receiver's  sale,  free 
from  mortgage  and  judgment  lieu8,'of  the  plant 
of  an  insolvent  corporation  at  a  price  below  its 
actual  market  value  was  fully  informed  of  ef- 
forts by  the  bondholders'  committee  to  have  the 
sale  ordered  to  be  made  subject  to  the  mort- 
gage, and  of  a  higher  bid  by  the  committee  in 
case  of  sale  sabject  to  the  mortgnee  made  dur- 
ing the  sale,  woold  be  assumed  to  have  made 
his  bid  with  notice  of  the  bondholders'  equities, 
and  subject  thereto. 

{Ed.  Note.— For  other  eases,  see  Receivers, 
Cent.  Dig.  8!  24&-251:  Dec.  Dig.  |  142.*] 

Action  by  Wllbui  J.  Adams  and  others 
against  the  Lembertrllle  Heat,  JAgtt  &  Pow- 
er Company.  Oa  objection  by  bondholders 
to  couflrmation  of  receiver's  sale,  and  peti- 
tion for  resale.  Order  of  sale  amended,  and 
resale  ordered  open  condition. 

Scott  Scammell  and  W.  Holt  Apgar,  both 
of  Trenton,  for  objectors.  William  J.  Kraft, 
of  Camden,  for  purchaser.  Edgar  W.  Hunt, 
of  Lambertville,  tor  receiver.  Ijlnton  Sat- 
terthwait,  of  Trenton,  for  mortgagee-trustee. 

BAOEES,  V,  C.  [1]  The  receiver  of  the 
defendant,  an  insolvent  corporation,  sold  Its 
plant  free  of  a  mortgage  of  $80,000  and  of 
several  Judgments  agolnat  the  company  upon 
whl(di  executions  were  Issued  and  levied. 
The  order  to  thus  sell  was  made  chiefly  be- 
cause of  a  conflict  between  the  mortgage  and 
jndsmtfit  holders  as  to  ttie  extent  and  prior- 
ity of  their  respective  liens,  pending  the  Utl- 
gatlon  of  which  the  propert^  of  the  company 
waa  Ukely  to  deteriorate  In  value.  The 
mortgage  rederred  to  was  executed  to  a  trus- 
tee, to  secure  an  Issue  of  ¥80,000  of  bonds, 
and,  ahorUy  after  the  appointment  of  the  re- 
ceiver In  June  last,  a  committee  of  the  bond- 
holders was. formed  to  protect  th^  Interest, 
which  committee  has  filed  objections  to  the 
sale,  and  a  petition  that  the  property  be  re- 
sold subject  to  the  mortgage. 

The  property  was  atruclc  off  and  sold  for 
98(^B00l  The  af&davlta  <hC  the  objectors  satis- 
fy VOB  that  this  price  Is  less  than  one-half  of 
Its  value.  It  was  appraised  by  experts  of  the 
public  uUllty  commission,  about  two  years 


ago,  at  976^000.  The  physical  proKterty,  ex- 
clusive of  the  real  estate  upon  which  the 
power  station  of  the  compsny  Is  located,  and 
of  the  framdilses  of  13k  company  in  the  dty 
of  Lambertville  and  tn  the  town  of  New 
Hope,  In  Pennsylvania,  waa  appraised  an 
expert  of  the  pnrchastt  at  $24,185.  What 
the  value  of  the  real  estate  Is  he  does  not 
say,  nor  did  he  place  an  estimate  upon  the 
f randilses.  In  none  of  the  aflBdavlts  before 
me  la  It  attempted  to  aspniaa  the  francAilse, 
but  It  is  a  matter  of  common  knowledge  that 
public  grants  ot  this  kind  are  usually  the 
principal  asset  of  public  utility  corporations, 
the  value  of  which  Is  measurable  only  by  the 
company's  earning  capacity.  This  company 
was  fairly  prbf^rous  until  about  two  years 
ago,  and  even  up  to  the  time  of  the  decree  of 
insolvency  It  had  earned  eutliclent  to  pay  the 
interest  on  its  bonds.  That  it  became  in- 
solvent within  so  short  a  period  is  tdiarged  to 
mismanagement  and  unlawful  diversion  of 
its  funds.  However  this  may  be,  I  think  It 
Is  a  fair  deducti<»i,  based  upon  the  estimate 
of  the  pl^sical  property  as  given  by  the  pur- 
chaser's expert,  plus  the  land  and  the  com- 
pany's two  franchises,  that  the  value  of  the 
plant  approximates  nearly  tlie  amount  of  the 
bonded  indebtedness,  showing  pretl7  clearly 
that  it  was  struck  ofC  at  a  price  far  below  its 
actual  market  worth.  Support  of  this  view 
is  to  be  found  In  the  offer  of  the  bondholders' 
committee  to  the  receiver,  at  the  time  of  the 
sale,  to  bid  not  less  than  $5,000  in  excess  of 
the  morti^age  Incumbrance,  if  tlie  property 
were  exposed  to  sale  subject  to  the  mortgage; 
in  effect,  a  bid  of  $85,000,  of  which  I  will  now 
speak. 

[2.  3]  The  bondholders'  committee,  at  the 
time  of  the  sale,  represented  more  than  a 
majority  of  the  outstanding  bonds.  The  btmd- 
holders  were  numerous  and  widely  scattered 
throughout  the  states.  Some  held  bonds  of 
only  the  par  value  of  $100.  The  committee 
worked  diligently  to  bring  them  all  into  the 
protective  scheme.  The  holders  of  $27,000 
of  these  bonds  were  unkuowh  to  the  commit- 
tee, and  the  receiver  declined  to  divulge  their 
names  and  addresses  until  advised  to  do  so 
by  the  court,  but  too  late  to  be  available  to 
the  committee  before  the  sale.  But,  repre- 
senting more  than  one-half  of  the  bondhold- 
ers, and  to  obtain  further  time  in  which  to 
secure  the  co-operation  of  the  balance,  and 
thus  to  enable  the  committee  to  apply  to  the 
court  to  allow  the  mortgage  to  remain  undis- 
turbed, the  committee,  on  the  day  of  sale, 
requested,  and  were  denied,  an  adjournment, 
and  during  the  progress  of  the  sale  offered 
to  bid  not  less  than  $5,000,  for  the  property. 
If  it  were  then  put  up  subject  to  the  mctvtr 
gage.  This,  tlie  receiver  also  denied.  In  the 
objections  to  confirmation,  and  pettUon  for 
resale,  the  conunlttee  renew  the  offer  to  bid 
at  least  $5,000,  and,  further,  that  they  will 
pay  the  expenses  of  readvertlaemsnt  uid  will 
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provide  ftnr  the  payment  of  Interest  on  0ie 
bonds  wblcli  matured  October  1,  1914,  fand 
further  agree  to  place  the  property  In  saeti 
repair  that  the  Interest  of  the  public  being 
served  by  the  company  will  not  suffer.  A 
certified  check  of  f5,000  la  tendered  as  a 
guaranty.  If  this  offer  Is  accepted,  It  will 
result  In  enabling  the  receiver  to  pay  all  of 
the  company's  debts,  Including  the  expense 
of  the  receiver's  administration.  These  cir- 
cumstances present  a  situation  not  merely 
of  a  subsequent  offer  by  another  of  a  higher 
price,  for  if  that  were  the  case  the  general 
settled  rule  would  be  applicable  "that,  where 
the  sale  is  made  for  a  fair  price  and  In  good 
faith,  and  there  is  no  irregularity,  fraud, 
mistake,  or  l^al  surprise  with  which  the 
purchaser  is  or  ought  to  be  chargeable,  the 
subsequent  offer  by  another  bidder  of  a  high- 
er price  is  not  of  Itself  eufflclent  reason  for 
refusing  conQrmatlon."  Morrlsse  v.  Inglia, 
46  N.  J.  Bq.  306,  19  Atl.  16  ;  Rogers  t.  Sogers 
Locomotive  Co.,  «2  N.  J.  Eq.  Ill,  50  Atl.  10; 
Hoffman  Godfrey,  79  N.  J.  Eq.  ©17,  82  Atl. 
900.  Here  the  bondholders  were  diligent  In 
their  efforts  to  protect  their  property  Interests 
before  the  sale,  and  made  what  is  now  the 
increased  offer  at  the  time  of  the  sale,  and 
were  frustrated  only  by  the  receiver's  zeal 
to  strictly  comply  with  the  mandate  of  the 
selling  order.  Had  the  facta  which  were 
presented  to  the  receiver  been  laid  before  the 
court — and  It  appears  that  the  committee's 
counsel  tried,  but  was  unable,  to  reach  the 
vice  chancellor  who  granted  the  selling  order 
— the  relief  sought  would  have  been  granted. 
The  exigency  should  have  appealed  to  the 
receiver.  The  property  was  In  bis  bands  as 
trustee  primarily  for  the  common  creditors, 
In  whose  Interests  the  insolvency  proceed- 
ings were  Instituted.  To  confirm  the  sale 
will  result  In  a  total  loss  to  them,  and  a 
sacrifice  of  nearTy  76  per  cent  of  the  Inter- 
est of  the  bondholders;  whereas,  bad  the 
receiver  granted  the  committee's  request  for 
an  adjournment  of  the  sale,  to  enable  the 
bondholders  to  have  excised  from  the  selling 
order  the  foreclosure  of  t\uAr  mortgage,  all 
wonld  have  been  saved.  And,  Indeed,  I  am  of 
the  opinion  that  under  the  circumstances  the 
bondholders  were  entitled  to  an  adjournment 
as  a  matter  of  right  Although,  as  to  them, 
the  order  to  sell  free  of  the  lien  of  their 
mortgage  was  In  Invltum,  they,  to  all  In- 
tents and  purposes,  at  the  time  of  sal^  oc- 
cupied the  position  of  mortgagees  In  fore- 
closure, and  as  sucb  would  have  been,  and 
as  constructive  selling  mwtgagees  were,  en- 
titled to  have  the  sale  postponed  on  request 
Measured  by  the  fruits  of  a  sale  fta  then 
and  now  desired  by  the  bondholders,  the  prop- 
erty of  the  receiver  ceatuls  que  trust  was 
sacrificed  by  Uie  bid  be  accepted,  and  con- 
firmation, whl(Ai  would  work  such  great  hard- 
ship and  injustice,  will  be  withheld.  Rowan 
T.  €k>ngdou,  58  M.  3.  Eq.  385,  33  AU.  404; 


Porch  T.  Agnew  Co.,  60  N.  J.  Bq.  232,  67  AtL 
726;  Strong  v.  Smith,  68  N.  J.  Eq.  660,  6& 
Atl.  301,  64  Aa  1136. 

[4]  The  purchaser  was  fully  apprised  at 
the  sale  of  the  offer  made  to  the  receiver  by 
the  bondholders.  The  auction  was  halted 
when  the  purchase  price  was  offered,  and  it 
was  then  that  the  offer  to  bid  not  less  than 
{5,000  for  the  property,  subject  to  the  mort- 
gage, was  made,  and  it  must  be  assumed  that 
the  purchaser  made  his  bid  with  notice  of 
the  inequities,  and  also  subject  to  the  equities 
of  the  bondholders,  as  they  have  now  been 
laid  before  the  court 

The  order  to  sell  will  be  amended,  ordering 
a  sale  of  the  property  subject  to  the  mortgage 
lien,  upon  condition  that  the  bondholders* 
committee  stipulate  in  writing  with  the  chan- 
cellor that,  upon  a  resale,  they  will  bid  at 
least  the  sum  of  $5,000,  and  as  much  more 
as  will,  together  with  the  funds  in  the 
hands  of  the  receiver,  pay  the  costs  of  ad- 
ministration, and  all  of  the  debts  secured 
and  unsecured  of  the  company  (exclusive  at 
the  bonded  indebtedness),  and  also  the  inter- 
est on  the  bonds  which  matured  October  1, 
1914;  that  they  deposit  with  the  receiver  a 
certified  check  for  $5,000,  as  a  guaranty ;  and 
that  upon  such  sale  the  mortgage  lncum< 
brances,  as  between  the  receiver  and  the  pur- 
chaser, but  not  as  between  the  receiver  and 
the  bondholders,  be  regarded  as  fixed  Uen 
upon  the  property  so  to  be  sold,  which  shall 
also  be  Incorporated  in  the  conditions  of  sal& 
This  requirement  Is  because  the  legality  of 
some  of  the  bond  issue  is  assailed,  and  If 
the  assault  Is  successful  It  Is  to  inure  to  the 
receiver  for  the  benefit  of  the  stockholders. 
To  be  more  explicit:  The  property  Is  to  be 
sold  for  $80,000  (the  mortgage  lien  to  form 
so  much  of  the  consideration)  plus  the  sums 
above  mentioned.  If  these  condltiona  are 
not  complied  with  within  20  days,  or  such 
further  time  as  the  court  may,  upon  appUcft- 
tion,  grant,  the  sale  will  be  confirmed. 


SOBIEBO  V.  PENNSYLVANIA  R.  CO.  (two 

eases).    (Noa.  81,  S2.) 
(Court  (tf  Errors  and  Appeals  d  New  Jersey. 

Dec.  1.  1914.) 

fSyllahus  by  the  Court.) 
1.  Municipal    ^rpobatioxs    (8    809*)  — 

StBEETS  —  NSQLIQENCE  —  MAINTENANCE  OT 

Wall. 

'Where  an  infant  eight  or  nine  years  of  e^e, 
while  playing  upon  a  pile  of  railroad  ties,  rest- 
ing against  a  railroad  wall,  upon  a  public 
street,  was  Injured  b;  tbe  falling  of  a  atone 
from  the  wall,  and  there  was  testimony  from 
wbicb  it  was  inferable  that  the  stones  in  the 
wall  were  loose  and  the  wall  in  need  of  re- 
pair, held,  that  the  defendant  was  prima  facie 
guilty  of  negligence  in  maintaining  the  wall  in 
a  dangerous  condition  to  persoos  lawfully  upon 
the  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatiuDB,  Cent  Dig.  S|  1688-1604;  Dec. 
Dig.  S  809.*] 
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{.  NEOUGKNOK  a  82*)— PXBSONAL  iNJDBIEft— 
CONTBIBUTORT  NKaLtaENCE— CHILDREN. 
The  fact  that  the  Infant  waa  playing  upon 
the  ties  did  not  charge  it  with  contributory 
Degligence,  since  the  ties  were  upon  a  public 
itreet,  and  the  fall  of  the  stone,  and  not  the  act 
3f  playing  upon  the  ties,  was  the  proximate 
nuse  of  xne  ujury,  and  under  the  teatimony  in 
DO  wise  connected  therewith,  aa  a  causal  factor 
io  the  accident 

[Ed.  Note.— For  other  cases,  see  Neelifcence, 
Cent.  Dig.  H  112-114;  Dec.  Dig.  S  82  •] 

(Additional  Syltaiut  by  Editorial  ataff.) 

3.  Municipal  Cobporations  (|  822*)  — 
Stbeets  —  Neolioent  Maintehance  of 
Wall — Instructions. 

Id  an  action  against  a  railroad  company 
for  injury  to  an  infant  from  being  struck,  while 
playing  in  the  street,  by  a  stone  which  fell  from 
a  railroad  wall,  an  instruction  that  defendant 
was  required  to  use  "that  degree  and  amount  of 
care  which  is  within  the  range  of  human  pre- 
caution and  foresight  to  keep  the  wall  in  such 
condition  aa  not  to  cause  injury  to  a  person 
upon  the  public  highway"  was  erroneous:  the 
defendant  being  required  to  exercise  only  that 
reasonable  care  required  of  the  ordinarily  pru- 
dent man  under  similar  circumstances. 

\Ed.  Note.— For  other  cases,  aee  Municipal 
Corporations,  Cent.  Dig.  H  1768-1762;  Dec 
Digll  822.*] 

AppMl  from  Supreme  Court 

Actions  by  Domlnldk  Sorlero.  by  next 
M«id,  and  by  Baflde  Sorlero,  against  the 
Pennsylranla  Ballroad  Company,  From 
Judgment  for  plalntUh,  defendant  appeals, 
Beversed.  and  voiire  de  novo  ordered. 

Charles  M.  Egan,  of  Jersey  City,  for  appel- 
lant Vredenburgb,  Wall  &  Carey,  of  Jersey 
City,  for  appellees. 

MINTTIKN,  J.  An  Infnnt  son  and  bis  fa- 
ther are  plaintiffs,  respectively,  In  two  suits 
against  the  defendant,  seeking  damages  for 
injury  to  the  infant  While  playing  npon 
some  railroad  ties,  placed  against  defendant's 
wall  abutting  Ballroad  avenue  in  Jersey 
(3ty,  Domlnlck  Sorlero,  the  infant  plaintiff, 
eight  or  nine  years  old,  was  injured  by  the 
falling  of  a  stone  from  the  wall.  There  was 
testimony  that  the  stones  In  the  wall  had 
been  loose,  and '  were  loose  at  the  time  of 
the  accident ;  but  no  actual  notice  or  knowl- 
edge of  that  fttct  was  brought  home  to  the 
defendant  and  upon  the  existence  of  that 
fact  defendant  based  Its  motion  to  nonsuit, 
as  well  as  its  motion  for  a  direction  of  a 
verdict  at  the  close  of  the  case.  The  trial 
resulted  In  a  verdict  for  both  plaintiffs. 

[1,  2]  The  motions  to  nonsuit  and  to  direct 
a  verdict  present  the  defense  interiwsed  by 
defendant  as  a  question  of  law,  upon  sub- 
Btantlally  undisputed  facts,  as  to  the  manner 
and  conditions  in  which  the  accident  occur- 
red. We  think  it  indisputable  that  the  ties 
upon  which  the  Infant  plaintiff  was  playing 
were  upon  the  public  street,  and  that  the 
Infant  was  not  a  trespasser  upon  the  defend* 
ant's  premises  or  property  at  the  time  of  the 
accident,  as  was  the  case  in  Friedman  v. 
Snare  ft  Trlest  Co.,  71  N.  J.  Law,  605,  61 


AU.  401,  70  L.  B.  A.  147,  108  Am.  St  Bep. 
764,  2  Aon.  Cas.  497.  The  falling  of  the 
stone  was  not  caused  by  the  fact  that  the 
ties  were  stored  upon  the  street  or  that  the 
Infant  was  playing  upon  them  when  the 
stone  fell.  Those  were  mere  conditions  inci- 
dent to  the  situation,  and  were  in  no  wise 
connected  aa  primal  or  caoaal  factors  of  the 
damage. 

The  gravamen  of  the  allegation  Imposing 
liability  Is  that  the  plalntifF*  was  lawfully 
upon  the  public  highway,  when  a  alone,  due 
to  defendant's  carelessness  in  maintenance, 
fell,  caoslug  the  damage  complained  of. 
That  situation  brlni;s  the  case  within  the 
familiar  principle  which  attributes  negligence 
to  an  abutting  owner  of  property  who  so 
negligently  manages  the  same  that  a  passer- 
by lawfully  upon  the  highway  Is  Injured. 
Addison  states  the  principle  thus: 

"Kvery  occupier  of  a  house  adjoining  a  high- 
way is  responsible  for  injuries  to  passers-by, 
arising  from  things  foiling  from  the  house  into 
the  streets,  unless  he  can  show  that  the  fall 
arose  from  storm  or  tempest,  or  some  inevitable 
accident"  1  Addison  on  Torts,  253,  and  cases 
cited. 

In  20  Cyc  it  Is  stated  th&t: 

"The  doctrine  under  consideration  has  been 
applied  In  cases  of  materials  or  articles  falling 
from  buildings  or  other  structures  onto  pass- 
ers-by on  a  public  street;  and  the  unexplained 
falling  of  a  building  or  oUier  structure  creates  a 
presumption  of  neeligence." 

So  Chief  Baron  Pollock,  applying  the  prin- 
ciple to  the  case  of  a  passer-by  injured  on  the 
highway  by  the  falling  of  a  barrel  of  flour 
from  the  upper  window  of  an  abutting  ware- 
house, said : 

"I  think  that  such  a  case  would  beyond  all 
doubt  afford  prima  facie  evidence  of  neRligence. 
A  barrel  woaid  not  roD  out  of  a  warehouse  wlth- 
oot  some  n^ligence,  and  to  say  that  a  plaintUE 
who  is  injured  by  it  must  call  witnesses  from 
the  warehouse  to  prove  neglicence  seems  to  me 
preposterous.  So  in  the  building  or  repairing  of 
a  house,  or  putting  pots  on  the  chimney.  If  a 
person  passing  along  the  road  is  injured  by 
something  falling  upon  him,  I  think  the  ac- 
cident alone  would  be  prima  facie  evidence  of 
negligence."  Byrne  v.  Boadle,  2  Hurl.  &  C.  722. 

A  case  substantially  similar  In  principle  to 
that  at  bar  was  Kearney  v.  London,  etc.,  B. 
B.,  L.  B,  5  Q.  B.  411,  where  a  railroad  bridge 
had  been  built  three  years,  and  while  the 
plaintiff  was  passing  under  It  on  a  public 
highway  a  brick  fell  and  injured  him.  A 
motion  to  direct  a  nonsuit  was  made,  upon 
the  ground  that  the  mere  falling  of  the  brick 
indicated  no  negligence  with  which  the  de- 
fendant could  legally  he  charged.  The  court 
of  Queen's  Bench  held  that  the  case  was  one 
for  the  application  of  the  doctrine  of  res 
ipsa  loquitur,  or  in  other  words  the  falling 
of  the  brick  was  prima  fade  evidence  of  neg- 
ligence. Upon  appeal  to  the  Exchequer 
Chamber  (u  B.  6  Q.  B.  761)  this  doctrine 
was  unanimously  affirmed. 

The  cases  elucidating  the  application  of 
this  principle  in  the  concrete  are  numerous, 
and  a  reference  to  a  few  of  the  most  notable 
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of  them  mast  suffice  for  the  purposes  of  this 
case.  In  Sector  of  Church  of  Ascension  t. 
Buckhart,  3  HIU  (N.  T.)  193,  It  was  held 
that  It  Is  the  dnt7  of  an  owner  of  a  mlnous 
building  to  prevent  Its  walls  from  falling. 
In  Mullen  v.  St  John,  57  N.  T.  569,  15 
Am.  Rep.  630,  Commissloqer  Dwight  reviews 
at  length  the  authorities  supporting  the  prin- 
ciple, and  the  conclusion  tnere  reached  was 
that  the  owner  of  a  building  adjoining  a 
street  or  hlgfa<^ay  la  bound  to  take  reason- 
able care  that  It  be  kept  in  proper  condition, 
BO  that  It  shall  not  fall  Into  the  street  or 
highway  and  injure  persons  lawfully  there, 
and  the  happening  of  such  an  accident  was 
held  to  be  prima  facie  evidence  of  negligence. 
This  adjudication  has  been  followed  by  that 
court  In  Seybolt  v.  N.  Y.,  etc.,  R.  B.  Co.,  95 
N.  T.  662,  47  Am.  R^.  75,  in  Edwards  v. 
N.  T.  &  H.  R.  R.  Co.,  98  N.  T.  261,  60  Am. 
Rep.  659,  and  In  Volkmar  v.  Manhattan  R. 
Co.,  134  N,  T,  418.  31  N.  E.  870,  30  Am.  St. 
Rep.  678,  where  an  Iron  bolt  fell  from  de- 
fendant's elevated  structure  upon  a  passer- 
by, causing  damage.  In  Canada  the  same 
doctrine  was  applied  in  Earl  v.  Reid,  Ont. 
L.  Rep.  545,  cited  with  annotations  in  18 
Ann.  Cas..  1. 

The  doctrine  has  also  been  applied  in 
many  cases  where  the  contest  has  arisen 
over  the  respective  liabilities  of  landlord  and 
tenant  for  the  damage  resulting  from  the 
accident;  but  In  every  Instance  the  principle 
of  UaMIity  Is  conceded  whether  applied  to 
one  or  the  other,  as  the  facts  might  warrant 
The  fundamental  requirement  of  duty  upon 
the  part  of  the  defendant  Is  similar,  whether 
applied  to  an  adult  passer-by  upon  the  street, 
or  to  an  Infant  playing  there,  who  invokes 
the  benefit  of  the  legal  status  comprdiended 
In  the  claim  of  non  sul  Juris.  McAlpln  v. 
Powell,  70  N.  T.  126,  26  Am.  Rep.  655;  Ho- 
berg  V.  Collins  &  Co.,  80  N.  J.  Law,  425,  7S 
Atl.  166,  81  li.  R.  A.  (N.  S.)  1064.  That  re- 
quirement of  legal  dnt7  has  been  determined 
by  this  coart  to  be  to  aerdse  reasonable 
care  and  foresight  for  harm.  Kingsley  v. 
D.,  U&W.M.  R.,  81  N.  J.  Law,  636,  80  Atl. 
327,  36  L.  R.  A.  (N.  S.)  338 ;  Munroe  T.  P. 
R.  R.,  86  N.  J.  Law,  691,  90  Atl.  254. 

There  was  evidence  tn  ttie  case  at  bar  that 
the  atones  In  the  wall  where  the  accident 
happened  were  loose,  and  were  about  to  fall, 
and  that  this  particular  stone  fell  and  In- 
jured the  Infant  plaintiLfl.  Under  the  cases 
referred  to,  ttaia  proof  presented  a  prima 
fade  case,  from  which.  In  the  absence  of 
satisfactory  exculpatory  evidence  upon  the 
part  of  the  defendant  the  jury  might  prop- 
erly infer  negligence. 

[3]  The  charge  of  the  learned  trial  oourt, 
however,  is  open  to  a  criticism  which  neces- 
sitates the  reversal  of  this  Judgment  Speak- 
ing of  the  degree  of  care  which  the  law  Im- 
posed upon  this  defendant  under  the  circum- 
stances, the  court  charged  that  the  defend- 


ant was  required  to  ose  "that  degree  and 
amount  of  care  which  is  within  the  range  of 
human  precaution  and  foresight  to  keep  the 
wall  in  su<di  condition  as  not  to  cause  injury 
to  a  person  upon  the  public  highway."  This 
language  manifestly  misconceives  the  limita- 
tions of  the  rule  of  legal  du^  applicable  to 
a  landowner  In  a  situation  such  as  Is  pre- 
sented here.  That  rule  Is  drcnmscribed  by 
the  limitation  of  reasonable  care  to  protect 
the  public  against  defective  construction  or 
disrepair  of  property  adjoining  the  public 
highway,  and  is  coequal  only  with  the  care 
required  of  the  ordinarily  prudent  man  under 
similar  circumstances.  Blyth  v.  Birmingham 
Waterworks,  11  Elz.  781;  Daniel  v.  Metro- 
politan B.  Co.,  L.  B.  6  H.  L.  45;  HIU  v.  Win- 
sor,  118  Mass.  261 ;  Commonwealth  v.  Pierce, 
138  Mass.  176,  62  Am.  Rep.  264 ;  Kingsley  r. 
D.,  L  &  W.  R.  R.,  81  N.  J.  Law,  636,  80  AU. 
327,  35  L.  R.  A.  (N.  S.)  338. 

The  Judgment  must  therefore  be  rererwd, 
and  a  venire  de  novo  Is  ordered. 


PUBLIC  SERVICE  OAS  CO.  v.  BOARD  OF 
PUBLIC  UTILITY  COM'RS  et  al.  CITY 
OF  PASSAIC  V.  SAME.  CITY  OF  PAT- 
ERSON  V.  SAME.    (Koa.  72,  90,  91.) 

(Court  of  Errors  and  Aiqpeals  ot  New  Jersey. 

(SvUahtu  by  the  Court.) 

Taxation  (|  117*)— "Pbopbbtt"  Subject— 
"Special  Fbancuise."  . 

When  a  public  utility  corporation  is  In  the 
enjoyment  of  nrivileges  to  use  streets  and  pub- 
lic places  in  tais  state  for  the  purposes  of  its 
business,  whether  such  privileges  be  conferred 
by  the  state  alone,  or  partly  by  the  state  and 
partly  by  the  municipality,  and  whether  they 
be  exclusive  or  subject  to  'duplication,  such  priv- 
ileges constitute  a  special  franchise  which  is 
property,  is  subject  to  taxation,  and  has  normal- 
ly a  substantial  value;  and,  in  making  a  val- 
uation of  the  property  of  such  corporation  for 
the  purpose  of  establishlna;  a  basis  for  the 
regulation  of  rates  to  be  paid  to  It  by  the  pub- 
Uc  for  ita  product  or  serrice,  it  is  erroneous  to 
assign  no  value,  or  a  merely  nominal  value,  to 
such  franchise  when  a  substantial  value  is  fair- 
ly reflected  in  the  total  market  value  of  its 
securities. 

[Ed.  Note.-~For  other  cases,  see  Taxation, 
Cent  Dig.  §  214 ;  Dec.  Dig.  |  117.* 
For  other  definitions,  see  Words  and  Phrases. 

First  and  Second  Series,  Property ;  Specif 
Franchise.] 

Walker,  Gh.,  and  Trenchard,  Eallsch,  and  To- 
bune,  JJ.,  dissenting. 

Appeal  from  Stqireme  Court 

Certiorari  by  the  Public  Service  Gas  Comr 
pany  and  the  dtiea  of  Passaic  and  Patenoa 
to  review  an  order  of  the  Board  of  Pnbllc 
Utility  CommlBsloners  fixing  a  gaa  rate,  and 
others.  From  a  dedston  of  the  Svprema 
Court  afilmUng  the  order  (84  N.  J.  Law,  476^ 
87  Atl.  651),  petitioners  appeal.  Afflnned  on 
appeals  of  Passaic  and  Paterson,  and  revers- 
ed oa  appeal  of  the  gas  company. 
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Sdward  F.  Merrey,  of  Paterson,  Albert  O. 
Miller,  of  Pasealc,  and  George  L.  Record,  of 
Jersey  City,  for  appellanta  Cities  of  Pater- 
son and  Passaic.  Frank  Bergen,  of  Eliza- 
beth, and  Robert  H.  McOarter,  of  Newark, 
for  appellant  Public  Service  Gas  Co.  Frank 
H.  Sommer,  of  Newark,  for  appeUees. 

PARKER,  J.  These  are  cross-appeals  from 
a  decision  of  the  Supreme  Court  affirming 
on  cross-writs  of  cerUorarl  an  order  of  the 
Board  of  Public  Utility  Commissioners  flxing 
the  rate  for  gas  in  the  territory  called  the 
Passaic  division  at  Ot)  cents  per  thousand 
feot.  The  Issues  inrolTed  are  so  fully  and 
clearly  stated  In  the  comprehensive  opinion 
delivered  for  the  Supreme  Court  by  Mr.  Jus- 
tice Swayze  that  any  repetition  of  them  here 
should  be  quite  nnneccsMtry ;  and  we  there- 
ford  pass  directly  to  a  consideration  of  the 
points  in  dispute. 

The  Supreme  Court  dismissed  tbe  two 
writs  of  certiorari  wherdn  the  dty  ot  Pater- 
son and  the  dty  of  Passaic  were  respectively 
prosecutors,  on  the  ground  that  certiorari 
was  not  the  proper  method  for  Uie  cities  to 
obtain  tbe  relief  which  they  sought,  viz.,  a 
rate  leas  than  tibat  fixed  by  the  commission, 
whidi  latter  rate  ther  claimed  was  fixed  at 
too  high  a  flgara  It  was  held  in  effect  that 
on  certiorari  the  Supreme  <7oaTt  had  simply 
the  alternative  of  affirming  the  order  of  the 
«mimlS8ionerB  or  setting  it  aside;  whereas 
the  r^ief  then  soDgbt  by  the  cities  could  ap- 
propriately given  by  tbe  Supreme  Court,  if 
at  all,  only  on  an  application  for  mandamus. 
Tbe  Supreme  CAinrt  therefore  dismissed  the 
two  writs  prosecuted  by  the  cities.  With  this 
condnslon  we  agree  and  have  nothing  to  add 
to  file  reasoning  of  tbe  Supreme  Court  in 
that  regard.  On  the  appeals  of  Paterson  and 
Paffiaic,  the  judgment  below  will  be  ^rmed. 

This  leaves  for  consideration  tbe  appeal 
of  the  gas  company.  The  steps  taken  by  the 
Utility  Board  In  flxii^  the  rate  were,  broadly 
speaking,  to  ascertain  what  would  be  a  fialr 
net  income  rate  upon  the  valne  of  the  prop- 
erty as  between  the  stockholders  and  the  pub- 
lic, and  further  to  ascert^  the  fair  value 
of  the  property  upon  wbidt  such  income 
should  be  figured  as  a  basts.  The  board 
adopted  tlie  income  rate  of  8  per  cent  as 
bei^  fair  under  all  the  drcnmstancea,  and 
after  a  lengthy  hearing  fixed,  the  total  valua- 
tion of  the  property  upon  which  to  compute 
the  income.  Its  determination  in  both  re- 
spects was  diallenged  In  tbe  Supreme  Court 
and  there  afilrmed,  and  the  aflbmance  Is 
diaUenged  in  both  respects  here. 

We  need  take  up  no  time  in  constderliw  tibe 
of  the  state  to  regulate  the  rates  chai^ 
ed  by  a  public  utility  for  its  aervicee  or  prod- 
ucts, or  tbe  lurlsdlcHon  conferred  by  our 
statutes  upon  the  Board  of  Public  Utilltiea 
to  act  as  a  l^^slaUve  agency  in  that  regard; 
for  no  quesUcm  Is  raised  in  either  of  these 
napects     any  of  the  parties  to  this  suit. 

The  complaint  is  that  ndthcr  tbe  rate  nor 


the  valuation  can 'be  supported  upon  the  evi- 
dence before  the  board.  The  Supreme  Court 
on  certiorari  considered  not  only  this  ques- 
tion, but  under  its  broad  powers  in  cases  of 
certiorari  dealt  also  to  some  extent  with  the 
weight  of  evidence  and  itself  determined  upon 
the  evidence  that  the  findings  of  the  Utility 
Board  were  right  This  determination  of 
the  Supreme  Court,  under  the  fundamental 
and  well-understood  rules  governing  the  prac- 
Uce  of  this  court  as  a  reviewing  tribunal, 
wUl  not  be  overturned  in  this  court  if  there 
was  any  legal  evidence  to  support  the  Su- 
preme Court  findings. 

With  this  preface  we  turn  to  the  specific 
matters  brought  to  our  attention  by  counsel. 
First,  with  respect  to  the  8  per  cent,  rate,  it 
Is  proper  to  say  that  the  attack  thereon  made 
in  the  Supreme  Court  appears  to  have  been 
rather  formal  than  substantial — at  least,  it 
was  so  regarded  by  that  court — and  no  very 
spedal  stress  was  laid  upon  it  here.  At  the 
same  time,  we  have  given  it  due  considera- 
tion, and  it  Is  snffldoit  to  say  that  upon  an 
examination  of  the  case  we  conclude,  that 
there  was  sufficient  to  support  the  finding  be- 
low that  8  per  cent  upon  the  true  value  of 
the  properties  Is  a  fair  and  lawful  rate  of 
Income  to  be  taken  into  consideration  with 
the  expenses  and  other  out-go  In  determining 
what  price  should  be  charged  to  tbe  consum- 
ers for  gas. 

The  Btreunous  contest  Is  made  with  re- 
spect to  the  true  value  of  the  defendant's 
property  which  is  to  be  used  as  a  basis  for 
the  an>llcation  of  the  8  per  cent  rate.  This 
value  the  Utilities  Board  considered  in 
great  detail,  and  held,  g«ierally  speaking, 
that  it  was  composed  <k  the  two  eloneuts  of 
physical  valuation  and  going  value,  and  that 
all  the  various  elements  (tf  value  could  be 
dassifled  under  one  or  the  other  of  these  two 
heads.  It  fixed  a  separate  valuation  for  eadi 
ot  these  two  elements,  and  its  results  are  at- 
tacked in  both  respects.  So  far  as  relates 
to  the  first  dement  that  of  the  value  of  the- 
physical  properties,  there  was  a  gt&it  mass 
of  expert  testimony  adduced  before  the  com- 
mission, which.  In  the  course  of  a  lengthy 
and  thOTough  monorandum  or  report,  fixed 
the  valne  of  the  land  at  $111,160,  of  the  man- 
ufacturing plant  at  f  lAfil.550.  and  of  the  dis- 
tribution, system  at  $2,465,270-^  total  of 
about  four  and  three-quartw  millions,  less 
some  depredation  due  to  laiwe  of  time.  This 
valuation  was  q>edfically  affirmed  by  the 
Supreme  Court,  84  N.  J.  Law,  476, '87  Ati. 
6K1.  It  was  amply  supported  by  evld^ce, 
and  therefore  the  finding  of  tbe  Supreme 
Court  will  not  be  disturbed  here. 

Counsel  argue  that  the  result  readied  by 
the  Board  of  Utility  Commissioners  on  this 
point  was  what  th^  call  a  "qnotlentf  ver- 
dict in  that  the  board  adcqited  neither  the 
higher  nor  the  lower  valuation  placed  np<m 
the  profierty  by  the  «pert  witnesses,  but 
fixed  a  figure  between  the  twa  But  there  is 
absolutdy  nothing  to  indicate  aay  Impn^r 
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procedore  by  members  of  tite  board  In  reach- 
ing tills  resnlt;  they  were  manifestly  entitled, 
upon  ttae  evidence  before  them,  to  conclude 
that  the  valuatl(»i  stated  by  one  set  of  ex- 
perts was  too  high  and  that  stated  by  the 
other  set  was  too  low,  and  to  ascertain  upon 
all  the  testimony  wh^t,  in  their  best  Judg- 
ment, was  the  true  valuation.  As  was  said 
by  the  Supreme  Court: 

"Their  method  was  not  an  exact  one,  bat  per- 
haps the  result  was  as  jrood  aB  could  be  expected 
from  the.  variance  in  the  testimony." 

Findings  of  this  character  by  juries  are  so 
common  that  it  is  difficult  to  believe  the  quo- 
tlent  verdtet  theory  Is  seriously  pressed.  We 
conclude,  then,  that  there  was  no  error  In 
the  action  of  the  Supreme  Court  in  afllrm- 
ing  the  finding  of  the  commissioners  upon 
the  valuation  of  the  physical  property.  There 
seons  to  have  been  an  allowance  of  $250,000 
made  by  the  board  for  what  it  calls  "work- 
ing capital"  which  should  be  added  to  the 
above,  and  with  respect  to  which  we  do  not 
understand  that  any  partUnlar  disagreement 
exists. 

This  brln^  us  to  the  other  main  element 
of  value,  called  by  the  commission  the  total 
value  of  all  the  Intangible  property  of  the 
company,  and  which  the  board  estimated  at 
30  per  cent  of  the  valuation  assigned  by 
them  to  the  structural  plant  This,  as  the 
board  expressly  stated,  Included  everything 
outside  of  the  tangible  property  and  associ- 
ated plant  assets,  such  as  working  capltaL 
They  expressly  -  Included  preliminary  outlay, 
such  as  engineering  and  legal  expenses,  can- 
vassing, costs  of  Incorporation,  cost  of  secur- 
ing franchises,  financing,  banker's  commis- 
sion, dedclt  in  operation  during  the  earlier 
years,  and  inadequate  early  returns  upon 
the  investment;  also,  "the  entire  value  of 
all  franchises,  primary  or  secondary,  possess- 
ed or  exercised  by  the  company  in  the  Pas- 
saic division."  Two  or  three  other  specific 
intangible  elements  were  Included  that  need 
no  notice  hera  Nothing  was  allowed  for 
good  will. 

In  discussing  the  matter  of  franchises,'  the 
commission  remarked  that  its  finding  as  to 
the  total  amount  of  intangible  proiterty  was 
"tantamount  to  Including  the  franchises  of 
the  company  at  a  moderate  rating,  at  a 
value  comparable  to  the  cost  of  obtaining 
these  or  similar  franchises.  It  amouuts, 
therefore,"  say  the  commissioners,  "to  a 
practical  denial  of  the  company's  contentions 
as  to  the  value  of  its  franchises."  The  board 
stated  that  It  is  the  public  policy  of  the  state 
not  to  allow  the  capitalization  of  franchises 
for  an  amount  In  excess  of  the  actual  cost 
involved  In  obtaining  said  franchises ;  evi- 
dently referring  to  paragraph  F  of  section 
18  of  the  Utilities  Act  (P.  U  1911,  p.  381). 
We  find  difficulty  in  ascertaining  from  the 
report  the  method  adopted  by  the  commis- 
sioners for  valuation  of  the  franchises.  In 
one  place  they  announce  that  such  value  is 
inclnded  in  the  30  per  cent  estimate  of  all 


the  intanglUe  pn^rty;  in  other  places  they 
say  that  there  is.no  evidence  before  them  to 
show  that  these  frandilses  should  be  valued 
at  any  more  than  the  cost  of  obtaining  them ; 
in  their  general  summary  ot  valuati<»i8  the 
franchises  are  listed  as  an  item  and  no  value 
assigned  thereto,  and  tlie  next  item  consists 
of  patent  r^t»,  whldi  the  Cranmlsdon  ex.- 
pressly  declare  to  have  no  value  whatever. 
And  yet  the  commission  conceded  that  spe- 
cial franchises  are  property ;  that  when  tan- 
gible property  is  (H>erated  under  franchise 
lights  the  instrument  of  public  service  is 
worth  more  than  the  material  and  labor  in- 
volved in  Its  construction;  that  taxation  Is 
Imposed  In  respect  of  special  charters  as 
"property"  In  this  and  other  states;  and 
that  neither  franchise  nor  any  other  property 
can  be  taken  for  public  use  without  Just  com- 
pensation. These  are  extracts  from  the  re- 
port in  Its  exact  language.  In  dealing  with 
this  question  the  Supreme  Court  seems  to 
have  gone  a  st^  further,  for  It  held  that: 

"Loeically  no  allowance  BhouW  be  made  for 
the  value  of  the  snedal  fraDcfaiees  in  a  case 
where  it  is  not  legally  exclusive  and  where  the 
state  still  retains  the  riKht  to  fix  rates."  84  N. 
J.  Law,  482,  87  Atl.  661. 

We  find  ourselves  unable  to  concur  In  this 
result  Without  adopting  in  its  entirety  the 
rule  laid  down  in  our  railroad  tax  cases  that 
the  total  valuation  of  the  prc^erty  and 
franchises  should  be  gauged  by  the  market 
value  of  the  outstanding  corporate  securities 
plus  floating  debt,  and  that  therefore  the 
value  of  the  franchises  would  be  indicated 
by  the  difference  between,  this 'total  and  the 
sum  of  the  value  of  the  physical  plant  plus 
develc^ment  cost,  and  conceding  that  in 
most  of  the  cases  of  public  utilities  the  privi- 
lege of  utilizing  the  public  domain  Is  not 
exclusive,  and  is  therefore  subject  to  invasion 
by  other  similar  utilities,  and  conceding  also 
that  charters  and  local  franchises  are  often 
granted  by  the  state  or  the  municipality  with- 
out a  cash  or  property  consideration,  the  con- 
viction still  remains  that  such  franchises 
have  substantial  value.  We  often  hear  of 
old  charters  being  bought  up  for  use  by  new 
enterprises.  The  very  charter  of  the  appe- 
lant seems  to  be  one  of  this  class.  It  seems  a 
fallacy  to  say  that  if  and  because  a  munici- 
pality confers  upon  a  gas  company  or  a 
street  railway  company  the  privilege  of  us- 
ing the  public  streets  without  any  considera- 
tion in  cash  or  property  passing  tfova  the 
company,  the  rights  thereby  conferred  should 
have  no  value  for  rate-making  purposes ;  for 
this  disregards  at  least  the  meritorious  con- 
sideration that  the  promoters  of  the  company 
have  Invested  their  money  and  given  their 
time  and  taken  their  business  risks  In  view  of 
the  making  of  this  very  concession,  and  the 
value  of  the  enterprise  on  which  the  owners 
are  entitled  to  draw  an  Income  should  not  be 
limited  to  the  mere  cash  that  they  have  put 
Into  It  but  should  include  something  for  the 
risk  and  responsibility  that  Ui^  have  taka 
in  organizing  and  devel<vlng  it. 
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It  1b  tnie,  as  the  boaxd  retuarkea,  that  the 
Utmtles  Act  forbids  the  capitalization  of 
franchises.  This  prohibition,  however,  refers 
to  the  Inclnsion  of  a  franchise  valuation  in 
the  par  valne  of  capital  stock,  bat  does  not 
affect  Its  market  valae.  Jnst  as  the  value 
of  a  bank  stock  may  be  and  often  Is  legiti- 
mately enhanced  by  public  confidence  In  the 
directors  of  a  bank  and  the  methods,  of  Its 
business  management  (Newark  v.  Tunis,  81 
N.  J.  Law.  45.  78  Atl.  1066  ;  82  N.  J.  Law. 
4(0,  81  AtL  722),  so  the  market  value  of  the 
aecorltlea  of  a  public  utility  may  be  en- 
hanced In  part  at  least  by  the  fact  that  it  Is 
operattng  under  a  municipal  franchise  costing 
little  or  nothing  in  cash  outlay,  subject,  it 
may  be,  to  duplication,  but  which  the  public 
has  the  right  to  suppose  in  a  proper  case  will 
follow  the  general  run  of  such  franchises 
and  be  free  from  indiscriminate  competition 
although  not  legally  exclusive.  Such  a  situa- 
tion would  be  a  legitimate  element  of  market 
value  and  would  ^  taxable^  as  reasonably 
and  fairly  enhancing  the  value  of  tbe  prc^ 
erty  In  the  public  mind.  It  would  thus  be 
capitalized,  not  by  the  utility  itself,  but  by 
the  public  as  a  business  matter,  and  against 
such  caidtalizatlon  there  1b  no  prohibition, 
legislative  or  otherwise. 

It  seems  a  work  of  supererogation  to  cite 
authorities  for  the  proposition  that  fran- 
chises are  "property"  and  that  the  courts  will 
protect  them,  not  to  speak  of  their  being 
subject  to  taxation.  As  we  have  seen,  the 
board  itself  conceded  that  they  were  proper- 
ty, and  the  Suprane  Court  did  likewise. 
Still,  a  glance  over  some  of  our  decisions 
will  do  no  harm. 

In  1878  Vice  Chancellor  Van  Fleet,  in  the 
case  of  Jersey  City  Gas  Cb.  v.  Dwight,  29  N. 
J.  Eq.  242,  dealing  with  a  special  gas  com- 
pany charter  granted  in  1849,  held  that,  while 
the  business  of  making  and  selling  gas  is  not 
a  prerogative  of  government,  the  right  to  use 
the  public  streets  to  lay  gas  pipes  therein  is 
a  franchise  which  tbe  state  alone  can  confer. 
He  held,  further,  "that  a  franchise  Is  prop- 
erty, which,  like  every  other  thing  suscepti- 
ble of  private  ownership,  is  under  tbe  pro- 
tection of  the  law";  and  that  a  "grant  of  a 
franchise  by  the  state  Is,  by  its  own  Intrinsic 
force,  and  without  express  words,  exclusive 
against  all  persons  but  the  state,  and  that 
any  attempt  to  exercise  like  rights  and  priv- 
ileges, '  without  legislative  authority.  Is  a 
fraud  and  an  unwarrantable  usurpation  of 
power."  Accordli^ly,  on  the  complaint  of 
a  duly  incorporated  gas  company  Invested  by 
its  charter  (P.  L.  1849,  p.  279)  with  the  right 
to  lay  pipes  in  the  streets  of  Jersey  City,  he 
enjoined  such  laying  of  pipes  by  defendants 
Calming  IncorpOTation  under  tbe  general  gas 
company  act  of  1876  (U  S.  p.  8142)  whose  at- 
tempted Incorporatim  he  adjudged  Invalid. 
The  c<Hnplainant  In  that  case  acquired  its 
franchise  to  lay  and  maintain  pipes  in  Jersey 
City  directly  frwn  the  stata  So,  apparently, 
did  the  Public  Service  Gbb  GomiMUiy,  whlcb, 
B2A.-88 


as  we  are  given  to  understand,  Is  the  same 
corporation  chartered  as  the  "Oxy-Hydrogen 
Company  of  the  United  States."  P.  L.  1873, 
p.  1442.  By  the  gas  company  act  of  1876, 
utd  supra,  companies  organized  thereunder 
were  vested  with  the  right  to  lay  pipes,  etc., 
upon  obtaining  the  written  consent  of  the 
muni<^pal  authorities  and  under  such  regu- 
lations as  they  may  prescribe.  This  section 
(17)  was  amended  to  Include  boroughs  in 
1902.  P.  L.  pp.  229,  231.  That  the  power 
to  grant  the  franchise  was  delegated  In  part 
does  not  affect  the  main  proposition  that  it 
Is  a  franchise,  and  Is  pr<^rty. 

The  decision  In  Jersey  City  -v.  Dwight 
was  overruled  so  far  as  related  to  the  power 
of  the  court  of  chancery  to  inquire  into  the 
legality  of  the  organization  of  a  de  tecto 
corporation.  Nafl<mal  Docks  B.  R.  Go.  v. 
Central  B.  B.  Co.,  82  N.  J.  Eq.  765.  The  Vice 
Chanctilor  recognized  this  later  In  Bllxabeth- 
town  Gaslight  Co.  v.  Qieen,  46  N.  J.  Eq.  118. 
18  Atl.  844,  where  he  denied  an  Injunction 
In  a  similar  case,  and  his  deddon  was  sus- 
tained by  tills  court  49  N.  J.  Eq.  829,  24  Atl. 
560.  But  the  status  of  a  gas  ftanchlse  as 
property,  and  the  right  of  a  court  of  equity 
to  enjoin  Its  unlawful  Invasion,  were  re- 
affirmed In  an  opinion  by  Vice  Chiuicellor 
teaming  in  Millvllle  Oaallght  Co.  v.  Vlne^ 
land  Light  &  Power  Co..  72  N.  J.  Eq.  305,  65 
Atl.  S04 ;  a  preliminary  injunction  being  de- 
nied on  the  sole  ground  that  the  case  was  not 
sufficiently  clear.  In  Township  of  Landis  v. 
MUMUe  Gaslight  Co.,  72  N.  X  Eq.  347.  65 
AtL  716,  he  awarded  a  preliminary  injunc- 
tion against  unwarranted  use  of  the  high- 
ways, and  on  appeal  this  court  referred  with 
approval  to  his  oi^ons  In  both  cases.  Mc- 
Carter  v.  MinvUle  Gaslight  Co.,  73  N.  J.  Eq. 
739,  740,  69  AtL  248.  A  similar  ruling  was 
made  by  Vice  Chancellor  Emery  In  Qie  case 
of  unlawful  usurpation  of  highways  by  a 
water  company.  Franklin  Township  t.  Nut- 
ley  Water  Co.,  58  N.  J.  Bq.  601,  32  AtL  881. 
The  law  courts  have  sbnilarly  dealt  with 
this  privilege  as  a  1^1  franchise,  depend- 
ing on  compliance  with  conditions  precedent. 
In  People's  Gaslight  Co.  v.  Jersey  City,  48 
N.  J.  Law,  297,  the  Supreme  Court  on  the 
complaint  of  two  gas  companies  set  aside 
on  certiorari  a  grant  of  street  privileges  to 
a  third  gas  company  for  Irregular  procedure, 
saying  that: 

"Beside  the  common  interest  which  every 
dtizen  has  in  preeervlog  tbe  streets  for  public 
travel,  these  two  corporations  have  special 
business  privileges  which  they  are  entitled  to 
protect  against  an  nnlawfnl  rivalry." 

The  status  of  such  local  franchises  as 
property  is  emphasized  when  wa  consider 
the  provlatonB  made  by  the  Leglalature  for 
taxing  them,  and  the  deliverances  of  our 
courts  in  tax  cases,  ^e  broad  doctrine  tiat 
corporate  franchises  generally  are  property, 
and  are  taxable  as  such,  laid  down  in  the 
leading  case  of  State  Board  of  Assessors 
T.  Central  B.  B.  Co.,  48  N.  J.  Law,  146,  4 
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Atl.  678,  has  stood  unimpaired  to  tbls  day, 
and  tie  machlDery  and  procedure  for  as- 
certaining tbe  value  of  a  railroad  francMse 
for  purposes  of  taxation  are  familiar  to  all 
who  have  read  that  case  and  the  line  of 
declsloiis  based  thereon.  In  that  case  the 
franchise  was  a  state  ftanchise,  as  perhaps 
also  in  tbe  case  at  bar.  In  the  cases,  how- 
ever, of  street  railways,  gas  and  electric 
light  companies,  water  companies,  and  tbe 
like,  the  franchises  partake  of  a  local  as 
well  as  of  a  state  character,  but  are  similar- 
ly property,  and  taxable  if  the  Legislature 
chose  to  tax  them.  Thus,  in  Passaic  Water 
Co.  V.  Pat^rson,  56  N.  J.  Law,  471,  29  Atl. 
185,  It  was  held  by  the  Supreme  Court  that 
the  "corporate  franchise"  of  the  water  com- 
pany was  property,  and  taxable;  the  inquiry 
then  being  whether  the  language  of  the  sup- 
plement of  1S66  to  the  general  tax  act  of 
1846  contemplated  its  taxation  locally,  and 
it  was  held  that  It  did  not  That  decision 
was  followed  by  this  court  In  North  Jer- 
sey Street  Railway  Co.  v.  Jersey  City,  74 
N.  J.  Mw,  761,  67  Atl.  33. 

In  1900  the  taxing  authorities  of  Newark 
undertook  to  tax  the  franchise  of  a  street 
railway  company  under  the  act  of  1866  by 
calling  It  au  easement,  and  their  action  was 
sustained  by  the  Supreme  Court.  Newark  v. 
State  Board  of  Taxation,  66  N.  J.  Law,  466, 
49  Atl.  525.  This  court,  however,  reversed 
tbat  decision,  and'  held  that  the  right  to  oo- 
cupy  tbe  streets  was  to  be  classed  as  fran- 
chise and  taxable  as  snch,  I.  e.,  by  the  State 
Board  of  Assessors  and  not  locally.  S.  C, 
67  N.  J.  Law,  246,  51  Atl.  67.  The  brief  opin- 
ion of  the  present  Chief  Justice,  speaking  for 
this  court,  illumines  the  point  now  under 
consideration,  i.  e.,  whether  franchise  haa 
suhRtantial  value.   He  said: 

"That  there  is  an  inherent  value  in  the  prop- 
erty of  the  North  Jeraey  Street  Railway  Com- 

8 any,  over  and  above  the  cost  of  reproducing 
s  rails,  stringera,  poles,  wires,  power  house, 
etc.,  needs  no  demonstration.  That  value,  how- 
ever, springs,  not  out  of  any  ownership  by  the 
company  of  an  interest  in  the  soil  of  the  high- 
ways over  which  its  road  passes  but  out  of  its 
ownership  of  the  franchise  to  maintain  and 
operate  its  road  over  those  highways,  and  to 
collect  tolls  from  all  persons  traveling  upon  it. 
This  franchise  is  property,  and  taxable  as  such. 
State  Board  of  Asses.<:or8  v.  Central  Railroad 
Co.,  48  N.  J.  Law.  U6  [4  Atl.  578].  But,  un- 
der present  legislation,  the  right  to  tax  it  has 
Iwen  reserved  by  the  state  to  itself,  through 
the  state  board  of  assessors,  and  not  delegated 
to  the  several  municipalitiea  through  which  the 
company's  road  passes." 

These  decisions  were  based  on  the  tax  act 
of  1846  and  tbe  supplement  of  1S06. 

In  1000  the  Legislature  passed  an  act  to 
tax  the  property  and  francliises  of  aU  cor- 
poratious  using  public  streets,  etc.,  except 
those  taxable  as  railroads.  This  statute  is 
commonly  known  as  the  "Voorhees  Act."  P. 
L.  1900,  p.  502;  C.  S.  p.  5298. 

It  provides  a  general  scheme  for  the  local 
taxation  of  tangible  property,  and  a  fixed 
franchise  tax  of  2  per  cent  ot  tbe  gross  re- 


ceipts, to  be  divided  pro  rata  among  the  mo- 
utcipalltleB  In  whicb  the  corporation  opef^ 
atea. 

The  constltntlonality  of  the  act  was  chal- 
lenged and  sustained  by  the  Supreme  Court 
North  Jersey  Street  Ry.  Co.  v.  Jersey  City, 
73  N.  J.  Law,  481,  63  Atl.  833.  The  judg- 
ment was  affirmed  in  this  court  74  N.  J. 
Law,  761,  67  AU.  33. 

It  is  significant  that  by  section  8  of  the 
act  of  1000  as  originally  enacted.  It  was  not 
to  apply  to  any  corporation  not  exercising 
any  mtmlcipal  franchise.  This  clause  led 
to  litigation  by  corporations  seeking  to  es- 
cape taxation  under  the  act  resulting  In  tbe 
decision  of  the  Supreme  Court  in  State 
Board  V.  PJalnfleld  Water  Co.,  67  N.  J.  Law, 
357,  52  Atl.  230,  where  that  court  defined  a 
"municipal  franchise"  as  one  granted  by  the 
Legislature  upon  condition  that  It  shall  not 
be  exercised  by  the  grantee  without  first  ob- 
taining the  consent  of  the  municipality  with- 
in whose  limits  the  frandilse  is  to  be  exer- 
cised. The  franchise  of  the  water  company, 
was  held  not  to  be  within  the  definition. 
But  in  Paterson  A  Passaic  Gas  Co.  t.  State 
Board,  69  N.  J.  Law.  11«,  54  Aa.  246,  af- 
firmed 70  N.  J.  Law,  826,  fi8  Atl.  U18,  the 
occupancy  of  streets  by  the  company  pursu- 
ant to  moniclpal  permission  was  held  to  be 
a  mnnidpal  franchise  and  taxable  as  socb. 
True,  the  tax  on  franchise  provided  by  tbe 
act  ot  1900  is  held  to  be  a  franchise  or  li- 
cense tax  and  not  a  property  tax  (North  Jer- 
sey Street  Ry.  Co.  t.  Jers^  City,  73  N.  J. 
Law,  481,  63  AU.  833;  Id..  74  N.  J.  Law, 
761f  67  AtL  83),  bnt  this  Is  of  no  mtHnent  in 
the  present  inquiry;  fOr  nowhere  in  the 
line  of  decl^ons  Is  it  intimated  that  the 
franchise  Itself  is  not  property,  while,  on  the 
contrary,  this  court  has  flatly  held,  e.  g.,  in 
Newark  r.  State  Board,  67  N.  J.  Law.  246. 
51  AU.  67,  supra,  that  it  Is.  And  In  the 
North  Jersey  Case  just  cited  the  Supreme 
Court  cites  Metropolitan  Street  Ry.  Co.  t. 
New  York,  199  U.  S.  1,  25  Sup.  Ct  705,  50  I* 
Ed.  65,  4  Ann.  Oas.  881,  where  it  was  held 
that  under  the  New  Tork  act  of  1899  the 
franchise  could  be  subjected  to  both  a  li- 
cense tax  and  a  property  tax. 

It  should  be  unnecessary  to  remark  tbat 
our  reports  would  not  contain  this  long  line 
of  decisions  in  earnestly  litigated  franchise 
tax  cases,  were  It  not  a  fact  that  franchises, 
general  or  local,  state  or  municipal,  have  a 
substantial  value  of  which  the  taxing  au- 
thorities are  prompt  to  take  advantage,  and 
which  value,  In  tax  assessment  controversies, 
the  authoiitles  estimate  often  in  large  fig- 
ures. If  other  evidence  of  substantial  value 
were  needed,  it  may  be  found  in  the  fact 
that,  as  to  municipal  franchises,  the  mu- 
nicipality may  impose  within  reason,  and 
the  utility  must  comply  wlfh,  conditions  in- 
volving considerable  expense.  J.  C.  &  H.  R. 
R.  Co.  V.  J.  O.  &  B.  R.  R.  Co.,  21  N.  J.  Eq. 
550.  ▲  familiar  example  is  the  reQnirement 
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that  a  street  railway  company  shall  pave 
between  Its  tracks,  or  keep  the  street  In  re- 
pair. Trenton  t.  Trenton  Street  By.  Co.,  72 
N.  J.  Law,  317,  63  Atl.  1;  Freeholders  of 
Hndson  v.  Jersey  City,  etc.,  By,  Co.,  85  N. 
J.  Law,  179.  88  Atl.  1061.  Indeed,  the  Toor- 
bees  act  of  1900  expressly  recognlzea  the  law- 
fulness of  a  cash  rental  as  a  consideration 
for  a  franchise  to  occupy  the  atreets,  and 
applies  It  on  account  of  franchise  tax.  If 
it  exceed  the  franchise  tax,  the  excess  must 
still  be  paid.  Section  7.  See  Eatontown  v. 
Monmouth  County  Electric  Co.,  78  N.  J.  Law, 
493.  74  AU.  Bia 

The  respondents,  then,  most  take  and  sus- 
tain this  positlou:  That  although  by  numer^ 
ous  dedslona  of  the  Supreme  Court,  Court 
of  Chancery,  and  of  this  court.  It  has  been 
repeatedly  declared  that  the  privilege  given 
to  public  ntillty  corporations,  either  directly 
by  the  state,  or  partly  by  the  state  and 
partly  by  the  municipality  fis  a  state  agency, 
and  whether  aclualve  or  not,  is  a  franchise, 
and  as  a  franchise  ia  property,  to  which  the 
utility  in  a  proper  case  may  assert  Its  special 
right  as  against  an  usurper,  and  as  prop- 
erty  Is  subject  to  taxation,  at  the  will  of  the 
Legislature,  upon  a  substantial  valuation  fix- 
ed by  the  taxing  authorities;  and  though 
Its  bestowal  may  be  and  in  moat  cases  Is 
conditioned  upon  a  substantial,  valuable  con- 
aidetation  In  money  or  contract  obllgatlou, 
yet  when  in  the  exercise  of  Its  rate  regulat- 
ing  power  the  Legislature  deputes  an  agen- 
cy to  determine  a  valuation  as  a  basis  for 
the  rate,  such  agency  may  disregard  the  un- 
Onestionable  value  that  la  attached  to  the 
franchise  for  the  purpose  of  yielding  an  in- 
come to  the  state  or  Its  subdivisions,  and 
declare  that  such  franchise  has  only  nom- 
inal value  for  the  purpose  of  yielding  in- 
come to  the  utility.  We  cannot  agree  to 
such  a  proposition.  We  are  aware  that  some 
courts  have  held  that  a  valuation  for  tax- 
ation is  not  necessarily  identical  with  valua- 
tion fbr  rate  regulation.  This  may  be  so  in 
a  measure.  Indeed,  It  is  readily  conceivable 
that  If  the  franchise  were  exempt,  as  It  was 
claimed  to  be  under  the  act  of  1903  (North 
Jersey  Street  Railway  Co,  t.  Jersey  City, 
supra),  the  rate  valuation  might  exceed  the 
tax  valuation  by  the  value  of  the  franchise. 
But  normally,  when  all  the  corporate  prop- 
erty is  subject  to  taxation  and  also  valued 
for  rate  regulation,  It  would  seem  reasonable 
to  say  that  the  owner  of  the  property  Is 
entitled  to  a  fair  income  on  property  for 
which  It  is  taxed.  The  t&ct  that  the  state, 
or  the  municipality  or  both,  have  seen  fit  to 
confer  a  franchise  in  many  cases  as  a  gift 
(so-called),  or  for  a  consideration  deemed  In- 
adequate in  view  of  the  advantages  omfer- 
red,  does  no^  as  it  ae^s  to  us,  create  any 
implication  In  the  giant  that  the  value  of 
the  franchise  should  be  disregarded  in  fixing 
a  reasonable  rate. 

Counsel  for  the  company  argue  that  the 
case  of  WlUoox  t.  OonsoUdated  Gaa  Co,  212 


U.  S.  10,  29  Sup.  Ct  192,  63  L.  Ed.  382,  16 
Ann.  Cas.  1034,  48  L.  B.  A.  (N.  S.)  1134,  la 
controlling  on  this  point  Per  contra  It  la 
argued  that  that  decision  does  not  touch  the 
gueetlon  at  issue  in  that  It  expressly  limits 
the  ruling  to  cases  arising  oq  similar  facts. 
But  a  reading  of  the  entire  opinion  will  dem- 
onstrate, we  think,  that  It  Is  fundamentally 
grounded  on  the  propositions-  that  franchises 
are  au  essential  element  of  the  property  val- 
uation, that  they  have  a  substantial  value, 
and  that  they  should  be  regarded  In  fixing  a 
rate.  Indeed,  the  court  went  so  far  as  to 
put  its  Imprimatur  on  a  franchise  value  cor- 
responding to  an  increase  In  the  par  value 
of  the  stock  at  the  time  of  the  consolidation ; 
and  this  was  the  feature  especially  limited 
to  the  case  under  consideration.  In  Smyth 
V.  Ames,  169  U.  S.  466,  644-547.  18  Sup.  Ot 
418,  42  L.  Ed.  819,  the  same  court  discounte- 
nanced excessive  valuation  or  fictitious  cap* 
Itallzatlon  as  a  basis  of  rates,  but  said  that 
(among  other  things)  the  amount  and  mar- 
ket value  of  the  bonds  and  stock  were  mat- 
ters for  consideration  and  were  to  be  given 
such  weight  as  might  be  Just  and  right  In 
each  case.  This  corresponds  rather  closely 
with  the  method  adopted  by  the  State  Board 
of  Assessors  in  the  case  of  Central  R.  B. 
Co.  V.  State  Board,  49  N.  J.  Law,  1,  7,  7  AH. 
306. 

Recurring  to  the  argument  that  these  spe- 
cial or  municipal  franchises  are  given  to  the 
utility,  or  contributed  by  the  public,  and 
therefore  should  not  be  estimated  In  fixing  a 
rat^  wa  repeat  that  the  minor  premise  Is 
an  unwarranted  assumption  of  fact  A  mu- 
nicipality desires  street  car  or  gas  service. 
It  can,  if  80  authorized  by  the  Legislature, 
build  and  operate  Its  own  plant  and  equip- 
ment Perhaps  the  cost  of  installation  la 
too  great,  so  that  there  would  be  no  sale  for 
the  bonds,  or  the  dtlzena  are  unwilling  to 
shoulder  the  interest  charge;  perhaps,  also, 
the  usual  extravagance  In  operatlw  due  to 
public  ownership  is  a  deterrent  It  Is  com- 
mon knowled^  that  in  this  country  a  public 
utility  is  usually  operated  by  the  public  at  a 
loss  or  an  inadequate  return.  .  T\m  economic 
advantage  of  private  ownership  la  generally 
recognized.  In  this  situation,  a  company  is 
organized  and  asks  a  franchise.  The  rlak  ia 
all  that  of  the  organizers ;  nothing  la  rtsked 
by  the  municipality.  If  It  falls,  tb^  lose 
their  money.  It  must  operate,  however,  so 
long  08  It  does  openta,  at  a  reasonable  rat^ 
based  on  a  theoretically  economical  plant  and 
operatloK  eximse.  It  cannot  charge  the  pub- 
lic more  than  the  service  Is  worth,  Just  be- 
cause otherwise  it  will  not  meet  Its  operaUng 
expenses  and  fixed  charges.  It  must  pay 
its  taxes,  whether  it  earns  them  or  not  In 
short,  all  such  franchises  are  based  on  a  con- 
sideration, TiK.,  the  risk  and  obligation  un- 
dertaken by  tbeix  grantees ;  and  It  will  not 
do  to  say  that  the  franchise  1b  a  public  con- 
tribution exclusively. 

If  the  plant  and  franchise  be  taksn  over 
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by  tbe  pnbUc,  tbe  franchise  must  be  paid  for 
like  any  other  property.  Moaongahela  NaT. 
Co.  V.  U.  8.,  148  U.  S.  312,  13  Sup.  Ct  622, 
37  U  Ed.  463;  Brunswick  &  Topsham  Wa- 
ter Dlst.  V.  Maine  Water  Co.,  99  Me.  371, 
59  Atl.  637.  In  tbe  latter  case  the  Legisla- 
ture expressly  recognized  that  It  should  be 
paid  for,  but  the  court  did  not  rest  on  that ; 
on  the  contrary,  It  said  that  even  In  cases 
where,  by  statute,  franchises  were  not  to  be 
Induded  In  the  valuation,  the  court  conceiv- 
ed that  It  must  have  been  Implied  that  the 
property  was  to  be  valued  as  rightfully 
where  It  was,  and  rightfully  to  be  used,  add- 
ing that  the  right  to  use,  and  charge  rea- 
sonable tolls,  were  the  franchises,  at  any 
rate  the  most  important  ones.  Our  own  Leg- 
islature has  in  like  manner  enacted  that  cer- 
tain cities  may  acquire  existing  waterworks 
from  their  owners  by  purchase  or  condemna- 
tion ;  and  in  such  case  tbe  property  acquired 
Includes  the  franchises  tbe  value  of  wblcdi  Is 
to  be  a  part  of  the  award.  P.  L.  1006,  p. 
664 ;  C.  8.  pp.  850,  852,  especially  secUon  7, 
pi.  960.  Other  such  acts,  no  doubt,  are  on 
the  statute  book.  And  such  franchises  are 
in  no  sense  exclusive;  for,  by  the  very  act 
<dted,  cities  affected  thereby  may  ignore  an 
existing  plant  and  build  their  own  water- 
works, subject  only,  by  other  legislation,  to 
the  approval  of  the  State  Water  Supply  Com- 
mission. This  was  exactly  what  was  at- 
tempted in  Colllngswood  v.  State  Commis- 
sion, 84  N.  J.  Law,  104,  86  Ati.  660;  Id.,  8S 
N.  J.  Law,  673,  90  Atl.  277,  and  denied  on 
the  ground,  not  that  the  existing  franchise 
was  exclusive,  for  it  was  not,  but  because 
the  commission,  in  tbe  exercise  of  power 
conferred  on  it,  decided  that  such  new  plant 
was  not  needed. 

If,  as  we  think  Is  the  law,  substantial  al- 
lowance should  be  made  for  tbe  franchise  of 
a  gas  plant  If  taken  for  public  use,  and  the 
value  of  such  franchise  paid  in  money  to  the 
owners  thereof,  we  fail  to  see  why,  so  long 
as  tbe  plant  and  franchise  possessing  that 
value  for  sale  or  condemnation  are  held  and 
operated  by  the  owners,  the  latter  should  not 
be  entitled  to  a  reasonable  income  on  all 
elements  of  their  property  including  the 
franchise.  In  the  absence  of  any  charter 
reservation  or  contract  to  the  contrary.  As 
was  said  by  the  Supreme  Court  of  Maine 
in  the  Brunswick  Case,  ubi  supra: 

"We  apprehend  that  some  difBcuIty  in.diecus- 
sion  has  arisen  from  attempting  to  differentiate 
in  logic  what  is  inseparable  in  fact.  The  prop- 
erty taken  is  a  single  thing,  to  which  belong  cer- 
tain characteristics  which  affect  Its  value." 

We  do  not  wish  to  be  understood  as  laying 
down  the  doctrine  that  the  valne  of  the 
franchise  is  to  be  measured  necessarily  by 
the  total  market  value  of  outstanding  capital 
stock  and  indebtedness,  less  physical  valua- 
tion and  development  cost,  because  this 
would  take  no  account  of  inflation  of  stock 
values;  but,  If  such  market  value  added  to 


indebtedness  shows  an  excess,  audi  ezcen  la 
at  least  evidential  that,  where  there  are 
special  franchises,  such  franchises  have  some 
substantial  value  in  excess  of  the  mere  out- 
lays for  legal,  advertising,  and  other  Inti- 
mate expenses  in  obtaining  them.  This  ele- 
ment was,  apparently,  expressly  excluded 
both  by  the  commission  and  by  the  Supreme 
Court  This  exclusion,  In  our  opinion,  was 
error.  We  think  there  was  evidence  before 
the  commission  to  indicate  that  from  this 
standpoint  the  franchises  had  a  stibstantial 
value  which  the  commissicm  refused  to  give 
to  them,  and,  as  the  90-cent  rate  fixed  by  the 
commission  was  based  on  the  tlieory  of  pro- 
viding a  net  income  of  8  per  cent,  on  the 
total  value  of  the  property  of  the  company, 
the  finding  of  fact  that  sacb  rate  was  Just 
and  reasonable  was  in  direct  violation  of  the 
fundamental  theory  on  which  the  e<nnmisslon 
undertook  to  fix  the  rate,  and  Is  presumably 
not  Justified  by 'it  On  tbe  appeal  of  the 
gas  company,  therefore,  the  Judgment  of  tbe 
Supreme  Court  will  be  reversed,  and  the 
order  Qjiag  the  90-cent  rate  will  be  set  asldfr 

WALKER,  GlL,  and  TBENCHABD,  KA- 
LISCH,  and  TBBHI7NB,  JJ.,  dlflsenttog. 


WIUEON  WOOLEN  CO.  et  al.     G.  H.  BASS 

&  CO. 

G,  H.  BASS  &  CO,  V.  WILTON  WOOLEN 
CO. 

(Supreme  Jndidal  Court  of  ICaine^    Dee.  17, 
1914.) 

1.  Waters  and  Water  OotmsEa  (|  156*)— 

CONVETANCKfr^BESTBICTIONS. 

The  restrlctioa,  following  the  granting  d 
right  to  use  "at  all  times"  100  square  Inches 
of  water,  "when  the  water  is  lower  than  *  •  • 
I  restrict  myself  ♦  •  ♦  from  using  •  •  • 
an  amount  of  water  greater  than  that  herein 
deeded.  •  •  •  viz.:  One  hundred  square 
inchea" — Is  only  on  the  grantor,  and  does  not 
affect  right  of  the  grantee  to  use  100  inchea 
when  there  is  less  than  twice  tliat  quantity. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  IS  174-183; 
Dec.  Dig.  I  1^.*] 

2.  Watebs  and  Water  Ooubsrs  ({  156*)— 
Conveyances— Con sTBUCTioN  and  Effect. 

Though  all  the  real  eatate  of  the  grantor, 
except  the  dam,  the  head  gates,  and  the  land  on 
wbic^  they  rest  is  included  in  the  conveyance  by 
a  company  owning  water  rights,  a  dam  and  real 
estate  about  it,  of  certain  described  real  estate, 
"witii  the  following  water  power  and  privilege 
and  none  o^er,  to  wit:  The  right  to  draw 
*  *  *  water  sufficient  to  furnish  forty  horse 
power,"  till  the  water  falls  to  a  certain  point  be- 
low the  top  of  the  dam,  when  the  grantee's  right 
Ig  limited  to  100  square  inches,  reserving  to  the 
grantor  the  right  to  draw  through  its  own  pri- 
ivate  waate  gate  any  of  said  100  inches  not  uised 
at  such  times,  and  providing  that  tbe  grantee  is 
to  bear  half  the  expense  of  maintaining  and 
repairing  the  canal  on  the  conveyed  land,  and 
the  head  gates  and  dam— all  water  rights  of  the 
grantor  In  excess  of  40-hor8e  power  remain  in 


*F0r  othsr  cases  see  same  tofflo  and  aecUon  HUMBBB  in  Dec.  Dig.  h  Am.  Dig.  Key-No.  Sertss  A  Rsp'r  Indtzas 
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the  grantor,  and  do  not  paas  to  the  grantee  ex 
necessitate  rei. 

WKd.  Note.— For  other  cases,  see  Waters  and 
ater  Coorses.  Gent.  DigTli  158,  174-183; 
Dec.  Dif .  f  16&*] 

8.  Waters  and  Water  CoTntsES  (5  156')— 
Gbant  of  Watkb  Poweb— Houbs  op  Ura. 
No  limitation  as  to  time  being  stated  in  a 
Srant  of  right  to  draw  water  eufficient  to  for- 
Dlsh  40-hoTse  power,  the  grantees  may  use  the 
water  as  many  hours  a  day  as  they  deem  proper. 

 [Ed.  Note. — For  other  cases,  see  Waters  and 

W'ater  Conrses,  Cent  Dig.  {§  158,  174^183; 
Dec.  Dig.  S  156.*] 

4.  Watcbs  and  Watkb  Coubses  ({  156*)— 
Gbaht— Place  or  Heasubehent. 

Under  the  grant  of  right  to  draw  water  snf- 
ficient  to  furnish  40-horBe  power,  with  limitation 
of  the  grantee's  right  to  100  square  inches,  when 
the  water  falls  to  a  certain  point  below  the  top 
of  the  dam,  the  dam  Is  the  place  of  measurement 
of  the  100  square  Inches,  as  well  as  of  the  40^ 
horse  power. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  D4g.  8S  158,  174^183; 
Dec  Dig.  I  156.*] 

Report  from  Supreme  Judicial  Court, 
Franklin  County,  In  Equity. 

Suit  by  the  Wilton  Woolen  Company  and 
George  G.  Femald  against  G.  H.  Bass  &  Co., 
witb  cross-bUl  by  G.  H.  Bass  &  Co.  against 
the  Wtlton  Woolen  Company.  Cose  retort- 
ed. Gross-bill  dismissed,  and  case  remanded 
for  farther  proceedings. 

Argued  before  SAVAGB,  0.  J.,  and  OOIt- 
MSH.  BIRD,  BALEY,  HANSON,  and  PHIL- 
BROOK.  JJ. 

G.  N.  Blanchard,  of  MUton,  and  E.  E.  Blcb- 
ardfi,  of  Farmlugton,  for  plaintiffs  Wilton 
Woolen  Co.  and  Femald.  Frank  W.  Butler, 
of  Farmlugton,  and  Wm.  M.  Bradley,  of  Port- 
land, for  defendant,  G.  H.  Bass  St  Co. 

CORNISH,  J.  The  problem  before  the 
court  in  these  cases  is  tbe  determlnatiou  of 
the  respective  rights  of  the  owners  of  the 
water  power  developed  by  a  dam  at  the  out- 
let of  Wilson  Lake  in  the  town  of  Wilton. 
Prior  to  November  12, 1898,  there  existed  va- 
rious water  rights  owned  by  several  different 
persons,  the  old  sawmill  property  being  sit- 
uated nearest  the  dam  and  the  old  gristmill 
property  farther  down  tbe  stream.  What 
these  rights  were  and  how  they  were  dis- 
tributed among  the  owners  becomes  immate- 
rial here,  because  it  is  admitted  that  they 
were  all  united  In  one  F.  J.  Goodspeed,  under 
deed  from  O.  R.  Femald  dated  November  9, 
1898,  and  from  Franklin  J.  Clark  dated  July 
11,  1899.  Goodspeed  is  the  agreed  fountain 
of  title  to  the  rights  now  under  considera- 
tion, and  these  rights  are  now  owned  by  tbe 
three  parties  to  these  bills  In  equity,  Gard- 
ner O.  Femald,  G,  H.  Baas  &  Co.,  and  the 
Wilton  Woolen  Company. 
[1]  L  Femald  Privilege. 

The  first  parcel  carved  out  was  tbe  Fer- 
nald  pr<q>ertY  which  was  by  deed  dated  No- 
vem*)er  12,  1898.  This  conveyance  covered  a 
part  of  tbe  old  gristmill  lot,  with  buildings 


thereon,  subject  to  certain  reservations  Im- 
material here.  The  water  rights  conveyed 
and  now  in  controversy  were  as  follows: 

"I  also  grant  and  convey  to  the  said  G.  R. 
Fernald  and  Gardner  G.  Fernald  their  helra 
and  assigns,  the  right  to  craiBtruct  and  maintain 
a  penstock  over  my  land,  under  tiie  surface,  of 
sufficient  capacity  to  supply  a  water  wheel  not 
venting  over  one  hundred  square  inches  of  wa- 
ter. By_  the  term  Vent*  meaning  the  area  of 
the  opening  that  will  discharge  the  same  amount 
of  water  the  wheel  uses  under  the  same  bead  as 
the  wheel  Is  placed. 

"The  head  of  said  penstock  to  start  from  any 
place  In  the  wall  of  tiie  canal,  back  of  the  pres- 
ent mill  shed  not  nearer  than  twenty  feet  from 
tbe  present  flume  to  the  present  gristmill,  and 
run  to  the  land  now  deeded;  granting  the  said 
G.  R.  Femald  and  Gardner  G.  Femald,  their 
heirs  and  assigns  the  right  to  enter  on  or  over 
my  premises  at  any  and  all  times  for  the  pnr> 
pose  of  making  repairs  on  said  penstock  or  to 
look  after  the  rock  at  the  head  of  said  penstock. 
The  head  of  said  penstock  not  to  be  below  the 
level  of  the  flume  of  the  gristmill.  The  rock  for 
said  penstock  to  he  allowed  to  project  into  the 
canal  a  sufficient  distance  to  allow  tbe  water  to 
pass  freely  to  the  mouth  of  said  penstock. 

"Also  hereby  conveying  to  said  G.  R.  Femald 
and  Gardner  G:  Fernald  their  heirs  and  assigns 
the  right  and  privilege  of  having  and  using,  on 
these  premises  herein  described  at  all  times  a 
sufficient  quantity  of  water  from  the  above  men- 
tioned canal,  through  the  penstock  aforesaid  to 
supply  a  water  wheel  not  venting  over  one  hun- 
dred square  inches  of  water. 

"When  the  water  in  the  pond  is  lower  than 
within  four  and  a  half  feet  of  the  top  of  tbe 
present  dam  across  the  outlet  of  Wilson  pond,  I 
restrict  myself,  my  heirs  and  assigns  from  using 
from  the  power  now  owned  by  me  an  amount  of 
water  greater  than  that  herein  deeded  to  G.  R 
Fernald  and  Gardner  G.  Fernald,  their  heirs 
and  assigns,  viz. :  One  hundred  square  inches." 

The  controversy  on  this  conveyance  arises 
over  the  restriction  in  the  last  paragraph. 
Mr.  Femald  claims  that  he  is  entitled  to  100 
square  Inches  of  water,  whatever  the  head 
may  be,  while  Bass  &  Co.,  as  a  subsequent 
grantee  from  Goodspeed,  contend  that  when 
the  water  In  the  pond  is  lower  than  within 
4%  feet  from  the  top  of  the  dam,  then  Fer- 
nald Is  not  entitled  to  a  priority  of  100  square 
Inches,  but  the  then  available  water  must  be 
divided  equally  between  Fernald  and  the 
Bass  Company.  That  Is,  if  under  that  con- 
dition there  are  only  150  square  inches  avail- 
able, Femald  is  not  entitled  to  100  and  Bass 
&  Co.  to  60,  but  each  is  entitled  to  76. 

In  our  opinion  the  Fernald  contention  must 
be  sustained.  When  Goodspeed  carved  out 
the  100  square  inches  and  retained  all  the 
balance,  then  Femald  had  a  priority  in  the 
quantity  granted.  The  right  of  the  grantee 
to  the  extent  of  the  grant  is  superior  to  that 
of  the  grantor,  and  neither  the  grantor  nor 
those  holding  under  him  have  the  right  to 
interfere  with  the  grant  nor  diminish  the 
quantity  of  water  granted.  Oakland  Woolen 
Co.  T.  Gas  Co.,  101  Me.  108,  68  AU.  915.  The 
grant  to  Femald  was  unlindted  and  unre- 
stricted.  Its  terms  are: 

"The  right  and  privilege  of  having  and  using 
on  these  premises  herein  described,  at  all  timea 
a  sufficient  quantity  of  water  from  the  above 
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mentioned  canal  through  the  penstock  aforesaid 
to  supply  a  water  wheel  not  venting  over  <aie 
hundred  square  ifiohes  of  water." 

The  onJy  restriction  la  that  self-imposed 
upon  the  grantor,  Goodspeed,  as  to  the  rest  of 
the  power.  When  the  water  reaches  that  low 
level,  then  "I  restrict  myself,  my  heirs  and 
assigns  from  using  from  the  power  now  own- 
ed by  me  an  amount  of  water  greater  than 
that  herein  deeded  to  G.  R.  Fernald  and  Gard- 
ner G.  Fernald,  their  heirs  and  assigns,  viz.: 
One  hundred  square  inches."  This  Imposes 
no  restriction  upon  the  grantee  for  the  ben- 
efit of  the  grantor,  but  upon  the  grantor  for 
the  benefit  of  the  grantee.  The  grantor  at 
that  low  head  cflunot  use  more  than  100 
square  inches.  Fernald  has  a  priority  for 
his  grant  of  100,  and  the  grantor  or  his  suc- 
cessor can  use  all  in  excess  of  100  up  to  200 
but  no  more.  The  object  of  the  restriction 
was  to  prevent  the  head  from  being  drawn 
down  by  the  grantor  to  too  low  a  level  and 
thereby  nndnly  diminishing  or  destroying  the 
power  already  granted  to  Feraald.  We  need 
say  no  more  concerning  the  extent  of  the 
Fernald  grant  and  the  quantity  of  water  to 
which  he  Is  entitled. 

[2]  2.  O.  H.  Bass  ft  Co.  and  the  Wilton  Wool- 
en Company. 
After  the  conveyance  to  Fernald,  already 
considered,  Goodspeed  conveyed  to  the  Wil- 
ton Woolen  Company,  on  January  15,  1903, 
the  balance  of  the  real  estate  and  water 
rights  owned  by  him,  alid  the  Woolen  Com- 
pany, therefore,  stood  in  his  place,  sncroeding 
to  his  rights  and  being  bound  by  his  limita- 
tions. 

On  September  18,  1903.  the  Wool«i  Com- 
pany conveyed  to  G.  H.  Bass  (the  predecessor 
In  title  of  G.  H.  Bass  &  Co.)— 

"certain  real  estate  and  water  power,  described 

SB  follows: 

*'The  sawmill  at  onUet  of  Wilson  l^ake  and 
yard  subject  to  any  rights  of  way  hitherto  re- 
served, or  other  reservations  or  restrictions  of 
use  of  land  heretofore  made,  and  beine:  the  same 
mill  described  in  deed  by  R.  C.  Puller  and 
George  R.  Fernald  to  Hiram  Holt  by  deed  of 
Sept.  13,  188.^.  and  of  record  Book  98,  page  352 
in  Franklin  Repristry  with  the  following  water 
power  and  privilege  and  none  other  to  wit:  The 
right  to  draw  from  Wilson  Lake  water  sufficient 
to  furnish  forty  (40)  horse  power  with  latest 
improved  water  wheels,  after  a  reasonable  de- 
velopment of  the  prlvilei^e,  until  the  water  reach- 
es a  point  four  and  one-half  {4^^)  feet  below 
the  top  of  the  dam  as  now  used,  but  when  the 
water  has  rcnclted  said  point  bis  right  to  use 
water  is  limited  to  one  hundred  square  inches 
and  be  Is  to  have  that  right,  and  in  case  the 
dam  furnishing  paid  power  is  raised  or  the  pow- 
er from  said  lake  is  in  any  way  increased  the 
said  Bass  shall  be  entitled  to  his  full  proportion- 
ate benefit.  In  case  at  any  time  when  the  water 
is  below  the  four  foot  and  one-half  mark,  and 
tJie  grantee  is  not  using  the  full  one  hundred 
square  inches  of  water  thereof,  the  grantor  re- 
serves the  right  to  draw  sufficient  water  throush 
its  own  private  waste  gate  to  make  up  the  full 
one  hundred  inches  including  that  used  by  the 
grantee.  Said  grantee  is  to  bear  one-half  of  the 
expense  of  keeping  In  repair  and  maintaining 
canal  on  land  herun  conveyed,  bead  gates  and 
dania 


"Also  herein  conveying  all  the  machinery, 
tools  and  flztnres  belongmg  to  the  grantor  in 
said  sawmill  or  used  wiUi  and  belonging  to  it" 

What  water  rights  do  Bass  ft  Co.  have  un- 
der this  deed,  and  what,  If  any,  still  remain- 
ed in  the  Woolen  Company?  The  Woolen 
Company  claims  that  this  conveyance  carved 
out  a  second  portion  from  the  original  own- 
ership, and  granted  to  Bass  &  Co.  certain 
real  estate  and  a  portion  of  the  water  rights, 
leaving  In  itself  the  residue  unconveyed; 
while  Bass  &  Co.  urge  that  the  conveyance 
of  the  land  at  the  outlet  of  the  lake,  the  only 
point  where  the  water  could  be  used,  con- 
veyed ex  necessitate  rel  their  entire  water 
rights  also,  except  what  were  expresdy  re- 
served In  the  deed,  and  that  such  reserva- 
tion marks  the  limit  of  the  power  remaining 
In  the  Woolen  Company. 

On  this  we  must  sustain  tbe  Woolen  Com- 
pany. True  that  company  might  have  con- 
veyed, by  appropriate  deed,  all  its  real  es- 
tate, dam,  and  water  rights,  bnt  this  it  aT(rid- 
ed  with  Bcmpulons  care.  It  conveyed,  not 
all  its  prt^erty,  but  only  certain  designated 
porttona  It  granted  "the  sawmill"  and 
"yard,"  but  not  the  dam,  nor  tibe  head  gates, 
nor  the  land  on  whicli  they  rest  They  re- 
mained the  property  of  the  grantor,  and 
there  Is  an  express  provision  that  the  grantee 
shall  bear  one-half  the  expense  ctf  maintain- 
ing them,  the  grantor  of  eonrse  to  bear  the 
other  half,  a  strange  provldon  indeed  if 
title  to  the  whole  had  passed  to  the  ^antee^ 
Further,  the  deed  granted,  not  all  the  gran- 
tor's water  power  and  rights,  bnt  "the  ftd- 
lowing  water  power  and  privU^  mt4  none 
other,  to  wit:  The  right  to  draw  from  WU> 
son  Lake  water  suflBdoit  to  famish  forty 
horse  power  with  latest  improved  wheels,** 
etc.  This  is  the  limit  at  Its  grant,  40-horse 
power,  nnder  conditiona  existing  at  the  time 
of  the  conveyance,  and  continues  until  ttie 
water  has  reached  a  point  f^  t>elow  the 
top  of  the  dam.  When  it  reaches  that  point, 
Bass  &  Co.  are  limited  to  100  square  inches, 
but  their  grant  Is  at  all  times  subject,  of 
course,  to  the  prior  grant  to  Fernald,  so  that 
If,  at  that  low  level,  there  Is  a  total  of  200 
square  Inches,  Fernald  and  Bass  &  Go.  are 
each  entitled  to  100;  If  there  Is  more  than 
that  quantity,  still  they  are  limited  to  the 
100  each,  while  If  there  Is  less,  Fernald  has 
a  priority  of  100  and  Bass  &  Co.  the  bal- 
ance. Tbla  is  in  exact  accord  with  the  pro- 
visions In  the  Fernald  deed  fr.om  Goodspeed. 
Bass  &  Co.  have  taken  the  place  of  Good- 
speed.  The  restriction  as  to  the  use  of 
100  square  inches  which  Goodspeed  Impos- 
ed upon  the  power  remaining  In  his  hands 
has  passed  and  remains  attached  to  the  same 
power  In  the  hands  of  Bass  4  Co.  But  it 
is  further  provided  that  if  at  any  time 
when  the  water  Is  below  the  4^  feet  level, 
Bass  ft  Co.  are  not  trntng  the  full  100  square 
inches,  then  the  Woolen  Company  may 
draw  and  use  through  its  own  private  waste 
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gate  the  snrplin  up  to  that  amount,  so  that 
tb^r  Joint  use  will  only  axgreeate  the  100 
square  Inches.  It  should  be  observed  In 
this  connection,  however,  that  the  qnantltr 
to  be  used  by  boOi  the  Woolen  Company  and 
Bass  ft  Co.,  when  the  latter  are  not  using 
all  to  which  the;  are  entitled,  cannot  In- 
tiiiaf^  upon  or  diminish  the  prior  100  inches 
belonging  to  Femald. 

Bass  &  Go.  contend  that  this  reaerratlrai 
at  a  portion  of  tiie  100  square  budiee  is  all 
that  was  retained  by  the  Wilton  Woolen 
Company  from  ito  entire  water  power  own- 
ership when  the  omveyance  to  Bass  was 
made.  We  can  hardly  conceive  im  what 
ground  or  tor  what  pnrpoae  tiie  grantor 
should  have  excepted  the  possible  use  of  this 
Instgnlflcant  quantity  and  have  disposed  of 
all  the  rest.  It  could  be  of  no  practical  value 
of  itself,  uncertoln  as  it  is  in  both  Quantity 
and  availability.  But  taken  In  ocmnection 
with  the  retention  of  all  the  power  over  and 
above  what  was  conveyed  to  Bass,  the  pos- 
sible value  of  this  increment  can  be  aeen. 

The  great  contention  between  the  parties, 
however,  arises  during  the  period  before  the 
4%-foot  limit  is  reached.  That  Is  the  burden 
of  the  cross-bill  brought  by  Bass  &  Co.,  In 
which  they  claim  that  the  Wooleu  Company 
is  not  Aitltled  to  any  water  before  that  lim- 
it ;  that  they  are  entitled  to  it  all.  except  the 
Femald  grant,  and  they  asfc  for  an  Injunction 
to  restrain  Its  use  by  the  Woolen  Company. 
This  claim  assumes  that  the  Woolen  Com- 
pany  retained  no  water  rights  after  the  Bass 
deed  was  given,  and  that  assumption  we 
have  already  shown  to  be  groundless.  The 
maximum  ownership  of  Bass  &  Co.  until  the 
4^-foot  level  Is  reached  Is  40-horse  power, 
and  all  the  power  In  excess  of  that  (except- 
ing of  course  the  Femald  100  square  Inches) 
belongs  still  to  the  Woolen  Company,  and 
can  be  used  by  it  In  connection  with  Its  plant 
stUl  further  down  the  stream.  No  other  rea- 
sonable construction  can  be  given  to  the  deed, 
viewed  In  the  light  of  all  the  facto  and  dr^ 
cumstonces. 

This  then  defines  the  mutual  rights  of 
Bass  ft  Co.  and  the  Woolen  Company  at  the 
various  stages  of  water  on  the  dam.  The 
testimony  of  the  hydraulic  engineer  fixes  the 
capacity  of  the  Basa  ft  Co.'8  present  water 
wheel  at  40-hor8e  power  when  the  water  Is 
4^  feet  below  the  top  of  the  dam,  and  65.35- 
horse  jwwer  when  one  foot  flasliboarda  are 
on  the  dam,  making  a  19-foot  head.  They 
are  entitled  to  the  former,  but  not  to  the 
latter.  The  matter  of  regulating  the  use  to 
comply  with  the  right  Is  one  of  hydraulic 
engineering  rather  than  of  law,  and  can 
doubtless  be  arranged  by  agreement. 

[3]  In  the  first  bill  In  equity  we  are  asked 
to  fix  the  number  of  hours  that  the  water 
to  which  Bass  ft  Co.  are  entitled  shall  be 
used.  No  Ilmltotlon  as  to  time  being  stated 
In  the  deed)  the  rule  has  been  adopted  In 
this  atato  that  the  grantees  hare  the  right 


to  use  the  water  as  many  hours  a  day  as 
they  deem  proper.  Garleton  Mills  Co.  r.  Sil- 
ver, 82  M&  215,  19  AtL  B.  A.  446; 
Oakland  Wofden  Ca  v.  Oaa  Co.,  101  Me.  108, 
6S  AtL  915,  supra.  Any  other  rule  would 
seem  to  be  an  assumption  of  arbitrary  power 
on  the  part  of  the  court 

[4]  We  are  also  asked  to  designato  the 
place  where  the  100  square  Inches  of  water 
to  be  used  by  Bass  ft  Ca  when  tlie  water  in 
the  dam  Is  below  the  4V6-fDOt  point  shall  be 
measured.  We  think  this  should  be  meaa- 
nred  at  the  water  wheel.  That  Is  the  point 
of  measuremoit  when  Uie  40-hor8e  power  la 
to  be  calculated,  and  we  think  the  same  iratot 
should  be  taken  when  the  reduced  quantity 
is  used. 

It  la  unnecessary  to  OMislder  die  case  tor^ 
tber.  We  liave  determined  Oie  construction 
to  be  placed  upon  the  granto  under  whldi  tbe 
several  parties  bold,  and  have  defined  their 
righto  tliemmder.  The  bill  brought  by  the 
Wilton  Woolai  Company  and  nald  ia  sua- 
tained,  with  costo.  Doubtless  a  final  decree 
In  tliat  case  can  be  agreed  upon  by  the  par- 
ties. If  ndt,  the  aitting  Justice  can  order  a 
decree  after  such  further  hearing  as  he  may 
dean  necessary,  and  can  issue  a  pwmanent 
injunction  restraining  Bass  ft  Co.  from  ustog 
any  water  In  excess  of  the  quantity  to  which 
they  are  entitled.  The  cross-bill  brought  by 
the  Wilton  Woolen  Company  against  Bass 
ft  Co.  is  dismissed. 

Case  remanded  for  further  proceedings  in 
aocordanoe  with  this  opinion. 


ALIiBN  V.  MAINB  GENT.  R.  CO. 

BI8BEB  V.  SAME. 

(Supreme  Judicial  Court  of  Maine.    Dec.  IT* 
1914.) 

Bailboaos  (S  482*)  —  Fikes— Evidenoi  qv 
Cause. 

Evidence  that  20  minutes  before  a  fire  near 
a  railroad,  engines,  one  of  them  emitting  a 
Large  guaotity  of  imoke,  passed,  and  that  ouier 
engines  of  d^endant  bad  previously  set  fires  in 
the  vicinity,  does  not  satisfy  the  requirement  of 
proof,  by  a  fair  preponderance,  that  the  engine 
set  it,  other  causes  not  being  eliminated,  but 
evidence  also  sbowiug  a  possibility  that  a  boy 
set  It 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent.  Dig.  §S  1730-1732,  1734-1736 ;  Dec.  Dig. 
f  482.*] 

On  motion  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Two  actions,  one  by  Isaac  T.  Allen,  the 
other  by  Daniel  T.  Bist>ee,  both  against  the 
Maine  Central  Railroad  Company.  Verdicts 
for  plaintiffs,  and  defendant  moves  to  set 
them  aside.  Motion  sustained,  and  new  trial 
granted. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HALBT,  HANSON,  and  PHIL- 
BROOK,  JJ. 

A.  E.  Verrlll,  of  Auburn,  for  plaintiffs. 
White  ft  Carter,  of  Lewiston  (Chas.  B.  Car- 
ter, of  Lewiston,  of  counsel),  tor  defendant. 


*ror  other  cues  see  saiae  toplQ  and  seetion  NUMBER  in  Deo.  Big.  A  Am.  Dls.  Ker-Ne.  Series  a  Rep'r  Indexes 
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HALET,  J.  Two  actloDB  on  the  case 
brought  by  the  plaintiffs  to  recover  the  value 
of  property  destroyed  by  fire  alleged  to  have 
been  communicated  by  a  locomotive  engine  of 
the  defendant.  The  cases  were  tried  together 
at  the  January  term  In  Androscoggin  county, 
and  the  verdicts  were  for  tiie  plaintiffs,  and 
the  cases  are  before  this  court  upon  motions 
to  set  aside  the  verdicts  as  asalnst  law  and 
evidence. 

The  land  of  the  plaintiff  Allen,  which  was 
bnmed,  adjoined  Uie  railroad  and  contained 
24  acres.  The  plaintiff  Alloi  also  owned 
some  cordwood  on  the  land  whidi  was  burn- 
ed. The  plaintiff  Biabee  owned  the  sawed 
lumber  on  the  lot  .The  fire  occurred  June 
28,  1913,  and  the  property  of  both  plaintiffs 
was  destroyed  and  damaged  to  the  amount 
fbund  by  the  jury. 

The  (mly  question  before  us  is,  Did  the 
testimony  authorize  the  verdicts? 

It  was  proved  that  shortly  before  the  fire 
two  trains  of  the  defendant  passed  by  the 
land,  and  there  was  some  erldenoe  that  one 
of  the  aiglnes  emitted  a  large  ^nantity  of 
smoke.  The  wind  was  blowing  down  tlu 
tra<^  toward  the  place  where  the  fire  was 
discovered.  The  winter  precedli^r  the  fire, 
the  plaintiff  Blsbee  cut  the  pine  upon  the  lot 
and  sawed  it  into  box  bolts  and  lumber.  The 
slash  from  the  winter's  operation  remained 
upon  the  ground  where  It  fell,  was  thorough* 
ly  dry,  and  of  course  very  Inflammable.  Be- 
fore the  fire  Hilda  Atwood,  who  lived  a 
short  distance  from  the  lot,  was  on  the  lawn 
in  front  of  the  house.  She  was  taking  care 
of,  or  looking  out  for,  her  brothers,  Charlie 
Atwood,  eight  years  old,  and  Clyde  Atwood, 
six  years  old,  and  Frank  Thome  a  neigh- 
bor's boy  was  playing  with  them.  She  heard 
the  last  train  pass  about  20  minutes  before 
the  fire  was  discovered.  About  3  minutes  be- 
fore the  discovery  of  the  fire  she  went  out 
back  of  the  house  where  the  boys  were  play- 
ing, over  by  the  pine  grove  and  by  the  ledge 
that  the  Thome  boy  called  "hla  rock,"  but 
a  few  feet  from  where  it  is  claimed  the  Are 
started,  about  100  feet  from  the  track  of  the 
defendant  At  that  time,  8  minutes  before 
the  fire  was  discovered,  she  saw  no  fire  or 
smoke,  and  returned  to  the  house.  The  three 
boys  bad  two  boxes  of  matches  and  an  empty 
syrup  can,  and  were  trying  to  light  a  smudge 
in  the  can  when  the  Thome  boy  left,  the 
smudge  being  of  dry  pine  spills.  They  could 
not  make  the  matches  bum  at  first.  The 
Thome  boy  left  for  home,  and  then  started 
for  the  post  offlccw  The  other  boys  began  to 
scream,  and  Hilda  Atwood  went  to  the  back 
of  the  house  and  saw  the  fire,  and  Mrs.  Brla- 
sard  looked  across  the  railroad  track  and 


saw  the  two  boys  by  the  fire  when  it  was  as 
big  as  a  water  pail,  and  saw  them  run 
away.  The  Thome  boy,  who  had  just  left 
the  Atwood  boy,  told  that  Charlie  Atwood 
set  the  fire,  and  Hilda  Atwood  heard  Charlie 
Atwood  say  he  set  the  fire.  There  la  a  dis- 
pute in  re^urd  to  where  the  fire  started.  The 
witness  Spear,  who  was  some  ISO  feet  away 
loading  cars,  locates  it  within  SO  feet  of  the 
railroad  track,  bat  before  he  came  to  where 
the  fire  was  he  took  Us  horses  to  the  stable 
and  pat  Ihem  ap.  Meanwhile  the  fire  had 
made  gmt  progress,  and  a  Bfrs.  Jeanst 
lives  acroes  the  tradk,  thought  It  waa  some 
80  feet  £rom  the  track ;  but  her  testimony  is 
so  indefinite  that  it  most  he  a  goess.  Tba 
testimony  showed  that  the  fire  backed  to- 
wards the  railroad,  which  would  account  tor 
the  location  given  by  Qiese  witnesses  after 
it  had  gotten  under  way. 

The  testimony  as  to  the  engines  passing 
the  lot  just  before  the  fire,  and  that  other 
engines  of  Uie  defendant  had  set  fire  in  that 
vicinity,  tended  to  establish  "the  posdbUity 
and  consequential  probability"  that  the  fire 
was  communicated  by  the  locomotive  engine 
of  the  d^endant,  but  that  alone  does  not  sat* 
isf  y  the  rule  that  the  plaintiff  most  prove,  by 
a  fair  preponderance  of  thft  testimony,  tiiat 
the  engine  did  communicate  the  fire.  It  oth- 
er canses  are  eliminated ;  If  other  facts  and 
etrcumstances  are  proved  tending  to  support 
the  theory  that  a  locomotive  engine  commu- 
nicated the  fire,  the  probabilities  may  turn 
the  scales  in  favor  of  the  plaintiff;  but  In 
this  case  other  causes  are  not  eliminated, 
and  the  facto  and  drcumstances  proved  do 
not  corroborate  the  plaintiff's  theory,  or 
tend  to  strengthen  the  probabilities  that  the 
engine  of  the  defendant  communicated  the 
fire,  but  tend  to  prove  that  It  did  not  The 
evidence  shows  a  possibility  that  the  loco- 
motive engine  of  the  defendant  communicat- 
ed the  fire.  It  also  shows  a  possibility  that 
the  Atwood  boy  caused  the  fire.  As  said  by 
the  court  in  Tltcomb  v.  Powers,  106  Me.  349, 
80  AU.  851 : 

"To  choose  between  two  posslbllltlei  la  gneaa- 
work,  and  not  decision,  unleaa  there  is  some- 
thing more  which  may  lead  a  reasoning  mind 
to  one  conclnslon  rather  than  to  the  other." 

There  is  nothing  in  the  evidence  that  aa- 
thoilzes  the  oonclaston  that  the  cause  ci 
the  fire  was  the  locomotive  engine  of  the  de- 
fendant rather  than  the  act  of  the  Atwood 
boy.  To  choose  betweoi  the  two  possibilities 
Is  guesswork  and  not  decision.  An  examioa- 
tion  of  the  evidence  shows  but  a  possibility  lo 
support  of  the  plaintiffs'  cliOms,  and  make  U 
manifest  that  the  verdicts  cannot  stand. 

Motion  Bostained. 

New  trial  granted. 
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MONK     BANGOB  POWBB  Ca 

<8iimmM  Jodldal  Court  (tf  Mdne.    Dae.  19, 
19140 

1.  DSATH  a  68*)— ACTIOH— BUBDEir  OF  FBOOV 

—Negligence. 

In  au  action  under  Bev.  St  c.  89.  §S  9, 10. 
fiTing  a  cause  of  action  for  death  by  wroDgiul 
act,  brought  by  the  widow  and  administratrix 
of  deceased  for  the  exclusive  benefit  of  herself 
and  his  children,  the  plaintiff  had  the  burden 
of  proving  the  dsfendant'i  negligence  by  a  fair 
preponderance  of  all  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  Si  75-78;  Dec.  Dig.  S  58.*] 

2.  Masteb  and  Sebvant  («  101.  102*)  — 
Neoliqencb—Degeee  of  Caeb— *^DlNA»r 
Cake" — "Reasonable  Cabe." 

A  master,  as  to  a  servant  employed  in  the 
most  perilous  places  and  in  the  use  of  the  most 
dangerous  agencies,  is  required  to  exercise  or- 
dinary care  for  his  safety,  "ordinary  care"  being 
■ynonymous  with  "reasonable  care,"  and  "rea- 
sonable care"  meaning  such  care  as  ordinarily 
reasonable  and  prudent  men  exercise  with  re- 
spect to  their  own  alTaira  under  like  circum- 
stances. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Bervant,  Cent.  Dig.  II  ISB,  171,  174,  178-184, 
192;  Dec  Dig.  H  101,  102.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Serus,  Ordinary  Care;  Bea- 
sonai>le  Care.] 

5.  Mastek  and  Sebvant  (§  278*)— Injuet  to 
Skbtant— SurnciBNOT  of  Evidence— Neg- 
ligencb. 

In  an  action  under  Bev.  St  c  89,  If  9,  10. 

(or  wrongful  death  broagbt  by  the-  widow  and 
administratrix  for  the  exclusive  benefit  of  her- 
self and  the  children  of  deceased,  who  was  swept 
from  a  dam  be  was  repairing  and  drowned,  evi< 
dence  held  to  show  ordinary  care  for  his  safety 
on  the  part  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  954.  956-958,  960-9G9, 
971,  972,  977 ;  Dec  Dig.  {  278.»] 

4.  Masteb  and  Sebvant  (}  217*)— Masteb's 

lilABILITZ— ABSnUPnON  OF  BiSE— KNOVN 
DANOEB& 

A  servant  assumes  the  risks  of  dangers 
kncwn  to  hi<n,  as  well  as  those  incident  to  his 
work  and  apparent  to  one  of  his  intelligence, 
and  is  chargeable  with  knowledge  of  the  Uiings 
and  conditions  which  he  sees,  or  by  the  exercise 
of  reasonable  care  ought  to  see,  and  his  failure 
In  tiiat  respect  is  negligence,  and  the  master 
may  assume  that  he  will  see  and  guard  agaiDst 
apparent  dangers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  674^«)0;  Dec.  Dig.  f 
217.*) 

6.  Mabteb  and  Sbbvant  (}  213*)— Masteb's 
Liability— Assumption  of  Bisk. 

The  servant  of  a  company  controlling  and 
operating  a  dam  and  power  house  on  a  river, 
required  to  renew  and  replace  stakes  in  the  dam 
by  wading  out  when  water  was  flowing  and 
Ice  was  running,  who  had  done  the  work  before 
and  understood  it  assumed  the  risk  of  being 
swept  away  by  ice  and  drowned. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  &S9-Se4;  Dec  Dig.  { 
213.*] 

6.  Master  and  Servant  (§  284*)— Action  fob 
Injtjbt— Taking  Case  fbom  Jubt. 

In  an  action  for  'the  wrongful  death  of  a 
servant,  where  plaintiff  failed  to  prove  the  mas- 
ter's negligence,  and  where  the  action  conld  not 
be  maintained  because  of  the  servant's  assump- 


tion of  the  risk,  it  was  proper  to  direct  a  non- 
suit 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  S|  1000.  1090.  1092-1182; 
Dec  Dig.  9  284,*] 

Exceptions  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Action  by  Berenice  A.  Monk,  administra- 
trix, against  the  Bangor  Power  Company. 
Judgment  of  nonsuit,  and  plaintiff  excepts. 
Exceptions  overruled. 

Argued  before  SPEAR.  CORNISH,  BIBD, 
HALEY,  and  PHILBBOOE,  JJ. 

Bartlett  Brooks,  of  Bangor,  for  plaintiff. 
E.  C.  Ryder  and  Edgar  M.  Simpson,  both  of 
Bangor,  for  d^endast 

PHILBROOK,  J.  Tbls  Is  an  action  on  the 
case  brought  agaltaat  the  employer  at  the 
Intestate,  charging  that  big  death  was  caus- 
ed by  the  negligence  of  that  employer.  The 
action  Is  brought  under  the  provisions  of  R. 
S.  c.  89,  81  9.  10,  for  the  exclusive  benefit 
of  his  widow,  who  Is  the  administratrix,  and 
of  his  four  children.  At  the  close  of  the 
plaintiff's  evidence  the  presldii^  Justice  or- 
dered a  nonsuit  to  be  entered,  to  which  order 
the  plaintiff  seasonably  excited,  and  the 
case  Is  before  ua  upon  those  exceptions. 

[1]  The  first  burden  resting  upon  the  plain- 
tiff is  to  prove  the  negligence  of  the  d^end- 
ant  by  a  fair  preponderance  of  all  the  evi- 
dence in  the  case.  This  leads  ns  to  a  care- 
ful study  and  analysis  of  the  evidence  pre- 
sented in  the  record. 

[2,  3]  It  appears  that  the  defendant  at 
the  time  of  the  death  complained  of,  was  the 
owner,  and  was  in  control  of  and  operating 
a  certain  dam  and  power  house  on  the  Penoi>- 
scot  river,  between  the  town  of  Milford  and 
tbe  dty  of  Oldtown,  for  the  puri>oBe  of  gen- 
erating and  supplying  electric  power.  The 
intestate  was  an  employe  of  tbe  defendant, 
working,  as  occasion  required,  on  the  switch- 
board, as  lineman  and  at  general  work  about 
the  power  house.  The  plaintiff  claimed  that 
intestate  was  never  a  foreman  or  assistant 
superintendent 

The  dam  was  composed  of  concrete,  hav- 
ing wooden  timbers  set  Into  its  top  and  ex- 
tending longitudinally  Its  entire  length. 
These  timbers  were  12  inches  square,  with 
4-inch  pipes  in  the  upper  surface,  into  which 
wooden  stakes  were  driven  for  tbe  purpose 
of  holding  fiasbboards  in  place.  These  stakes 
required  renewal  and  replacement  from  time 
to  time,  and  while  performing  this  task  in 
the  middle  of  December,  1912,  when  Ice  was 
running  and  water  was  Sowing  over  tbe  dam, 
the  plaintiff's  Intestate  was  swept  from  the 
dam  into  the  water  below  and  quickly  drown- 
ed. A  fellow  workman  described  tbe  acci- 
dent thus: 

"Well,  we  went  out  beyond  that  ledge,  and 
were  putting  the  stakes  in,  and  I  went  back 
onto  this  ledge,  to  get  another  stake.  We 
could  only  put  in  one  at  a  time.    A  man  could 
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only  log  one  stake  and  put  It  out  there  In  what 
we  called  safety.  And  Ben  was  taking  out  the 
stakes,  and  I  was  putting  in  the  new  ones. 
I  woold  lug  oat  one,  and  then  erery  time  I 
would  go  back  to  the  ledge  and  get  another 
one  where  we  had  taken  them  across  and  put 
them  on  the  ledge,  and  while  Z  was  back  to  the 
ledge— I  Just  got  back  to  the  ledce ;  we  had  to 
watch  our  chances  to  go  by^-so  I  was  back  to 
the  ledge  getting  another  stake,  and  as  I  turned 
around  I  saw  Ben  down  on  the  dam  hanging 
onto  a  broken  stake,  and  I  dropped  this  stake 
and  run  out  where  he  was,  and  just  got  hold 
of  him  just  as  a  cake  of  Ice  slid  up  on  his  arms, 
and  then  another  cake  of  Ice  struck  me.  He 
was  going  when  I  got  hold  of  him,  and  another 
cake  of  ice  struck  me  about  in  the  knees  there 
somewhere,  and  the  current  turned  the  upper 
edge  of  it  down  and  made  a  regular  cofferdam 
of  my  legs.  I  had  to  let  go  of  him  to  swing 
around.  I  didn't  want  to  go  down  orer  there 
bead  first" 

The  first  name  of  tbe  plainttll's  Intestate 
was  Benjamin,  and  was  referred  to  bj  thLi 
witness  as  "Ben." 

The  negligence  declared  upon  In  the  writ 
and  relied  upon  as  a  basis  of  action  may  be 
thus  epitomized: 

(1)  Failure  to  draw  the  water  off  from 
the  dam  to  a  safe  and  coDvenlent  level. 

(2)  Failure  to  moor  a  boat  over  and  above 
the  dam  for  tiie  purpose  of  placing  the  flaAh- 
boards  therefrom. 

(3)  Failure  to  provide  other  and  suitable 
safeguards. 

In  other  words,  the  plaintiff  says  that  fail- 
ure In  these  respects  constitnted  want  of 
ordinary  care  on  the  part  of  tbe  defendant 
Ordinary  care  is  synonymous  with  reason- 
able cara  And  In  all  cases  reasonable  care 
means  such  care  as  reasonable  and  prudent 
men  use  under  like  circumstances.  Caven  v. 
Qranite  Co.,  99  He.  278,  58  AtL  289.  It  Is 
such  care  as  an  ordinarily  reasonable  and 
prudent  person  exercises  with  respect  to 
his  own  affairs  under  like  circumstances. 
And  this  rule  Is  now  generally  held  to  apply 
to  employment  In  the  most  perilous  places 
and  In  the  manipulation  and  use  of  the  most 
dangerous  agencies.  Bs^mond  v.  Portland 
Railroad  Co.,  100  Me.  620,  62  AtL  602,  3  Lk 
R.  A.  (N.  S.)  94. 

Does  the  record  disclose  the  exerdse  of 
ordinary  care  on  the  part  of  this  defendant? 
We  think  the  quesUon  must  be  answered 
In  tbe  affirmative.  Th%  situation  was  simi- 
lar to  that  existing  in  many  cases  where 
dams  are  erected  and  water  power  Is  develop- 
ed In  our  state.  One  witness  called  by  the 
plaintiff  testified  that  he  was  familiar  with 
the  usual  precautions  taken  when  flashboards 
are  put  on,  and  that  they  were  put  on  in  dif- 
ferent ways;  that  they  were  sometimes  put 
on  from  boats  or  scows ;  sometimes  the  work- 
men wade  out  on  the  dam  as  in  this  case; 
that  in  one  place  they  were  put  on  in  one 
way  and  In  other  places  in  other  ways.  It 
does  not  appear  that  on  this  particular  dam 
any  method  was  used  except  that  of  wading 
out  on  tbe  dam.  It  also  appears  that  the 
stake  hi^  were  only  five  feet  apart,  and 


I  when  only  one  h<^e  was  pr^ared  at  a  time 
and  a  new  stake  inserted  therein,  the  wort 
men  had  a  substantial  support  on  which  to 
depend  as  title  votk  progressed.  It  appears 
that  the  Intestate  had  thus  done  the  work  on 
previous  occasions.  On  thla  particttlar  oc- 
casion, although  warned  to  the  ^xmtraiy.  he 
took  out  blx  or  sev^  old  stakes  b^re  re- 
placing new  ones,  an  act  which  the  employer 
was  not  bound  to  anticipate,  and  an  act 
which  added  materially  to  the  danger  ot  the 
situation.  This  was  not  a  condition  of  danger 
for  which  the  employer  was  bound  to  provide 
So  tET  as  the  evidence  discloses,  It  apprars 
that  under  all  the  circumstances,  judging 
from  general  experiences  of  the  past  and  not 
by  the  backward  look  from  the  vantage 
ground  of  a  particular  event,  the  usual,  or- 
dinary duty  which  the  defendant  company 
owed  to  this  plaintiff  was  fully  dona 

[4,  S]  But  another  important  element  Is 
to  be  considered.  The  servant  is  conclusive- 
ly held  to  have  assumed  the  risks  of  dangers 
which  are  known  to  him,  and,  as  well,  those 
which  are  incident .  to  his  work  and  which 
are  obvious  and  apparent  to  one  of  his  intel- 
ligence and  experience.  He  is  chargeable 
with  knowledge  of  the  things  and  condi- 
tions which  he  sees  or  ought,  by  the  exercise 
of  reasonable  care,  to  see.  And  the  master 
has  a  right  to  presume  that  he  will  see  and 
guard  against  obvious  dangers.  If  the  Be^ 
,vant  falls  In  this  respect,  he  Is  negligent 
Caven  v.  Granite  Co.,  supra.  In  this  case, 
whatever  risks  existed  must  have  been  fully 
known  by  this  intestate,  with  his  experience 
and  intelligence,  and  he  must  be  charged 
with  assumption  of  those  risks. 

But  the  plaintiff  urges  that  iwig-coutlna- 
ed  labor,  without  sufficient  rest,  rendered 
the  servant  incapable  of  appreciating  these 
risks.  While  such  instances,  under  certain 
conditions  and  witii  certain  risks,  may  arise, 
we  do  not  think  the  record  here  supports  tbe 
plalntUTs  contention.  Indeed  Qie  testtmony 
would  seem  to  clearly  native  the  Idea.  And 
not  only  this,  but  when  cautioned  by  a  fd- 
low  workman  as  to  the  added  danger  arb* 
Ing  from  removal  of  extra  stakes,  he  acknowl- 
edged the  warning.  He  hod  done  the  same 
work  before,  he  assumed  to  give  some  direc- 
tions at  least  to  his  fellow  workmen,  and 
so  far  as  the  evidence  shows,  fully  under- 
stood the  task  he  was  undertakli^,  and,  If 
so,  must  have  understood  the  risks  of  that 
undertaking. 

It]  Both  on  account  of  failure  to  satIsfii^ 
torily  prove  negligence  oa  the  part  of  tbe 
defendant  and  upon  the  doctrine  of  assump- 
tion of  risk,  It  Is  apparent  that  the  plshi- 
tlff's  action  cannot  be  maintained;  and  it 
was  not  only  competent,  but  proper,  for  the 
presiding  justice  to  so  declare  by  directing 
a  nonsuit  Bryant  V.  Great  Nwthem  Paper 
Co..  103  Me.  32,  68  AtL  379. 

Eixceptlons  overruled. 
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STATE  T.  BBBBT. 

(Snpreme  Judicial  Court  of  Maine.    Dec.  19, 
1B14.) 

1,  GBnaNAi.  L*,w  (|  1134*}— APOTAii— Soopb 
or  Review— Questions  Not  Nkosbbabt  to 
Dbcision. 

Where,  in  a  criminal  case,  defendant  ex- 
cepts to  the  exclusion  of  testimony  and  to  the 
oTerruling  of  a  motion  in  arrest,  and  the  ex- 
ceptions to  the  overruling  of  the  motion  are 
sustained,  and  the  indictment  quashed,  it  is  im- 
proper to  consider  the  other  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS25S7. 26S3,  2986-2908,  3006, 
3067-3071;  Dec.l)ig.  I1134.*] 

2.  Libel  and  Slandeb  (§  141*)— Cbiuinal 
Libel— Statute  Constbued. 

In  Rev.  St.  c.  130,  §g  1,  2,  defining  libel  and 
providing  for  its  prosecution,  it  is  declared  that 
"whoever  makes,  composes,  dictates,  writes,  or 
prints  a  libel,  directs  or  procures  it  to  be  done, 
willfully  publishes  or  circulates  it,  shall  be  pun- 
ished," and  "nothing  shall  be  deemed  a  libel, 
unless  pubUshed."  Held  to  describe  three  sepa- 
rate offenaes:  (1)  The  making,  composing,. or 
printing  a  libd;  (2)  the  directing  or  procuring 
of  the  making,  composing,  or  printing  of  a  li- 
bd,—both  of  these  subject  to  the  limitation  that 
the  libd  be  published ;  and  (3)  the  wiilfol  pub- 
lication or  cliculatl(ui  of  a  libel. 

[EJd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  |  402;  Dec.  Dig.  SA41.*] 

8.  Libel  and  Slandeb  (|  151*)— Cbiuihax. 
liiBEij— Venue. 

Under  Rev.  St  c.  130,  |  1,  which  provides 
that  "nothing  shall  be  deemed  a  libel  unless 
published,"  and  section  2,  which  provides  that 
''whoever  makes,  composes,  writes,  or  prints  a 
libel,"  or  "willfully  publishes  or  circnlates  it" 
shall  be  punished,  one  may  be  indicted  and  con- 
victed of^ making  or  printing  a  libel  in  the  coun- 
ty where  it  was  made  or  printed,  althoa^  pub- 
lished elsewhere,  and  ma^  be  indicted  and  con- 
victed of  willfully  publishing  a  libel  in  the  coun- 
tv  where  published,  though  made  or  printed 
elsewhere. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  416 ;  Dec  Dig.  S  161.*] 

4.  IlfDIOTMINT  AFTD  XlVrOBHATIOir  (|  126*)— 

Libel— DuPLiciTT. 

Under  Rev.  St.  c.  180,  SS  1,  2,  providing 
that  "nothing  shall  be  deemed  a  libel  unlesa 
there  is  a  publication  thereof,"  and  that  "who- 
ever makes,  composes,  or  prints  a  libel"  shall 
be  punished,  an  indictment  charging  the  com- 
posing and  printing  of  a  libel  In  one  county  and 
the  publication  in  another  county,  in  which 
county  it  was  returned,  was  not  bad  for  du- 
plicity, but  charged  the  publication  of  a  libel 
m  the  county  where  it  was  returned. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  334-400;  Dec 
Dig.  S  126.*] 

5.  Libel  Ain>  Slahbeb  (t  152*)— iNDicnnKT 

— iNSUmCIENCT. 

Under  Rev.  St.  c.  130,  {  2,  providing  that 
one  who  "willfully"  publishes  or  circulates  a 
libel  shall  be  punished,  an  indictment  which 
omits  the  word  "willfully"  and  does  not  sub- 
stitute its  equivalent  is  insnfiicient. 

[Ed.  Note. — For  other  casra.  see  Libel  and 
Slander,  Cent.  Dig.  S8  417,  410--424,  426,  427; 
Dec:  Dig.  i  152.*] 

6.  Libel  and  Slander  (|  162*)  —  Indictt- 
HERT— Use  or  Wobds. 

In  an  indictment  which  Kven  that  defend- 
ant did  "maliciously  compose  and  print"  a  li- 
bel in  one  county  and  "publish  and  circulate"  it 
in  another,  the  word  "maliciously"  does  not 
qualify  the  words  "publish  and  circulate,"  so 


that  it  majr  be  eonridered  equivalent  to  the 
word  "wUUuUy,'*  required  by  the  statute,  but 
omitted. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §$  417,  419-424,  426,  42T; 
Dec  Dig.  S  152.*] 

7.  Cbiminal  Law  (|  970*)- Abekst  or  Judg- 
ment—Motions— Pbactice. 

Under  the  common-law  practice,  on  convic- 
tion for  criminal  libel,  a  motion  in  arrest  of 
judgment  is  proper,  when  the  indictment  does 
not  charge  an  offense,  even  though  this  point  is 
not  raised  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  2446-2462;  Dec  Dig.  | 
970.*3 

Exceptions  from  Superior  Court  Onmber* 
land  County,  at  Law. 

Wilbur  F.  Berry  was  convicted  of  criminal 
Ubel,  and  he  excepts  to  nillngs  on  evidence 
and  to  the  denial  of  a  motion  In  arrest  Ex- 
ceptions sustained,  and  Indictment  iinashed. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HANSON,  and  PHILBROOK, 
JJ. 

Samuel  L.  Bates,  Co.  Atty.,  of  Portland,  for 
the  State.  H.  &  W.  J.  Enowlton,  of  Portland, 
and  William  B.  Skelton,  ot  Lewiston,  for  re- 
spondait. 

SAVAGE,  0.  J.  [1]  The  defendant  was  In- 
dicted for  crlDiinal  libel,  and  was  tried,  and 
convicted.  The  case  comes  before  the  law 
court  on  the  defendant's  exceptions  to  the 
exclusion  of  testimony,  and  to  the  overruling 
of  a  motion  in  arrest  of  Judgment  We  tblnk 
the  latter  exceptions  must  be  sustained,  and 
the  Indictment  quashed.  That  being  so,  we 
have  no  occasion  to  consider  the  other  ques- 
tions.  It  would  be  improper  to  do  so. 

[2]  The  definition  and  prosecution  of  a 
criminal  Ubel  are  in  this  state  matters  of 
fltatata  The  statute  defines  the  crlm^  de- 
clares the  responsibility,  and  regulates  the 
proceeding.  Section  1  of  chapter  ISO  of  the 
Revised  Statutes,  after  defining  a  Ubel,  pro- 
vides that  "nothing  shall  be  deemed  a  Ubel 
unless  there  Is  a  pubUcation  thereof."  In  sec- 
tlon  2  It  is  declared  that  "whoever  makes 
composes,  dictates,  writes  or  prints  a  Ubel 
directs  or  procures  it  to  be  don^  wlUfUUy 
publishes  or  circulates  It,  or  knowingly  and 
willfully  aids  In  doing  either  shaU  be  punish' 
ed,"  etc  No  other  statutory  provisions  are 
material  to  the  present  discussion. 

It  Is  dear  that  the  language  ot  section  2 
constitutes  three  separate  and  Independent 
classes  of  offenses.  To  make,  compose,  dic- 
tate, write,  or  print  a  Ubel  is  one  offense. 
To  direct  or  procure  the  making,  composing, 
dictating,  writing,  or  printing  a  Ubel  is  an- 
other. Both  of  these  are  subject  to  the  Umi- 
tatlon.  In  section  1,  that  nothing  is  to  be 
deemed  s  Ubel  unless  pnbUphed.  To  wUlfuUy 
publish  or  circulate  a  Ubd,  or  to  knowingly 
aid  In  doing  either.  Is  a  third  offense. 

[3]  One  may  be  indicted  and  convicted  of 
making  or  printing  a  Ubel  In  the  county 
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Tbere  It  wai  made  or  printed,  ttaongh  the 
pabllcatlon  may  bare  be^  elsewhere^  And 
one  may  be  Indicted  and  convicted  of  will- 
fully publiablng  or  cUcalatlng  a  Ubel  In  tlie 
coun^  wbere  it  waa  pobUshed  or  clrcnlated, 
though  it  may  bare  been  made  or  printed 
elsewhere. 

[4]  The  indictment  in  this  case  charges 
that  the  defendant  "did"  at  Waterrille,  In 
the  county  of  Kennebec,  "unlawfully,  ma- 
11(^0^,  and  wickedly  compose,  writer  and 
print,  •  •  •  and  did  •  •  *  at  Port- 
land, In  the  county  of  Oomb^land,  publish 
and  circulate,  and  cause  to  be  published  and 
circulated,  *  *  ■*  a  certain  &Ise,  scan- 
daloua,  malicious,  and  defamatory  libel,"  etc. 
Two  contentions  are  made  under  the  motion 
for  arrest  of  Ju^^ent:  First,  that  the  In- 
dictment is  bad  for  duplicity,  because  it  sets 
forth  one  offense  for  composii^  writing,  and 
printing  a  Ubd  in  Kennebec  county*  and  an- 
other offense  for  publishing  and  circulating  it 
in  CumberlaM  county;  and,  secondly,  that 
it  does  not  charge  in  the  language  of  the 
statute  Uiat  the  defendant  wUlfuUt/  publish- 
ed and  drculated,  etc.  The  statute  word 
"wUlfully"  is  omitted. 

It  may  be  that  the  language  In  the  Indict- 
ment may  be  looked  at  In  different  ways.  It 
sufflcl^tly  avers  a  composing,  writing,  and 
printing  in  Kennebec  county.  It  also  avers  a 
publication.  It  would  have  been  sufficient 
simply  to  aver  that  the  Ubel  was  published. 
We  do  not  see  that  the  averment  of  the  par- 
ticularities of  the  publication  Is  harmful.  So 
that,  if  this  Indictment  had  been  returned  In 
Kennebec  county.  Instead  of  in  Cumberland, 
it  might  have  been  proof  against  attack.  The 
defendant  says  that  the  Indictment  sets  forth 
one  offense  in  Kennebec  county,  and  attempts 
to  set  forth  another  In  Cumberland  county. 
On  the  other  hand,  the  state  argues  that  the 
averment  touching,  composina^  etc.,  in  Ken- 
nebec county,  may  be  regarded  as  surplusage, 
and  that  the  only  offense  charged  Is  that  of 
publishing  and  circulating  In  Cumberland 
county.  We  are  inclined  to  this  view.  Un- 
der any  other  view  the  indictment  seems  bad 
in  this  respect, 

[B]  But  If  this  be  the  proper  view,  and  It 
is  the  only  view  that  can  avail  the  state  on 
Che  question  of  duplicity,  we  are  brought 
face  to  face  with  the  other  contention,  name- 
ly, that  it  is  not  alleged  that  the  publishing 
and  circulating  were  willfully  done.  The 
statute  declares  that  whoever  "willfully  pub- 
lishes or  circulates"  a  libel  shall  be  punish- 
ed. The  statute  does  not  make  ;tbe  publish- 
ing and  circulating  of  a  libel  an  offense,  un- 
less willfully  done.  The  word  "wHlfnliy"  in 
the  statute  is  descriptive  of  the  offense.  In 
an  indictment  founded  on  a  statute  which 
describes  the  offense,  the  offense  should  be 
charged  In  the  words  of  the  statute,  or  in 
words  equivalent  thereto.  State  v.  Hussey, 
60  Me.  410,  U  Am.  Sep.  206;  State  T.  Goto, 


34  N.  H.  511;  Rex  r.  Cox,  1  Leach,  71; 
Rex  T.  Davis,  1  Leach,  S56 ;  Bishop  on  Crlm' 
inal  Procedure  <2d  Ed.)  H  ^l*,  ^  617;  Id. 
vol.  2,  S  917. 

[6]  We  do  not,  howeTra;  understand  that 
the  learned  attorney  for  the  state  seiloudy 
questions  the  correctness  of  the  faregoing 
statement  of  the  rale.  But  he  does  Instst 
that,  although  the  word  "willfully"  was  omit- 
ted from  tike  indictment,  a  word  of  eqidva- 
loit  signification  was  nsed,  nam^,  "mali- 
ciously." And  he  relies  uptm  State  t.  Rob- 
bins,  66  Ue.  324,  tn  whidi  ease  It  ms  said 
tlut  whore  a  word  not  In  the  statute  Is  sub- 
stituted in  the  Indictment  for  one  that  la,  and 
the  word  thus  substituted  Is  equivalent  to 
the  word  used  in  the  statute  the  bidictment 
will  be  sufficient.  And  it  was  further  said 
that  in  an  indictmoit  for  libel  the  word  *'ma- 
Udonsly"  might  be  substituted  for  "willful- 
ly." In  that  case  an  indictment  which  charg- 
ed that  the  defendant  "unlawfully  and  ma- 
liciously did  compose  and  publish,  and  cause 
and  procure  to  be  composed  and  published," 
a  certain  Ubel,  was  held  to  be  good. 

But  the  case  of  State  v.  Robbina  is  wholly 
unlike  this.  In  that  case  the  charge  waa  for 
"maliciously  composing  and  publishing"  a 
libeL  The  word  "maliciously"  clearly  and 
grammatically  qualified  both  the  words  **com- 
pose"  and  "publish." 

Not  90  In  the  case  at  bar.  Here  the  indict- 
ment avers  that  the  defendant  did  "mali- 
ciously compose,  write,  and  print"  at  Waters 
vllle.  It  does  not  aver  that  he  either  mali- 
ciously or  willfully  published  and  circulated 
at  Portland.  The  Indictment  does  not  de- 
scribe the  "composing,  writing,  printli^,  pub- 
lishing, and  circulating"  as  a  series  of  con- 
nected acts,  but  as  separate  and  Independent 
acts,  done  at  different  times  and  places — In 
fact,  in  different  eountlea  By  no  stretch  of 
grammatical  construction,  as  we  think,  can 
the  adverb  "maliciously,"  in  this  Indictment, 
be  properly  held  to  qualify  "publish  and  cir- 
culate." Therefore  we  must  hold  that  no 
equivalent  was  used  for  the  word  "willfully," 
and  that  the  omission  of  "wlllfullj'"  was 
fatal. 

[7]  It  Is  suggested  that  the  point  should 
have  been  raised  by  demurrer,  and,  not  hav- 
ing been  bo  raised,  it  Is  not  open  on  a  motion 
in  arrest  of  judgment.  In  some  states  such  a 
practice  has  been  fixed  by  statute.  See  Com- 
monwealth v.  Monahan,  170  Mass.  460,  48  N. 
E.  751.  Whether  such  a  practice  would  be 
advisable  here  Is  for  the  Legislature  to  say. 
Here  at  present  such  a  motion  lies  when  all 
the  facts  alleged  do  not  constitute  an  offense. 
State  V.  Godfrey,  24  Me.  232,  41  Am.  Dec  3S2. 
Such  is  the  common-law  practice.  1  Bishop 
on  Criminal  Procedure,  S  1108;  1  Chitty  on 
Criminal  Law,  661-664.  We  think  such  a 
motion  is  proper  in  a  case  like  this  on& 

Exceptions  sustained. 

Indictment  quashed. 
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StJBAOB  T.  PIO. 

(Saprenw  Jodidal  Court  bf  Malnft   Dee,  19, 
1914.) 

1.  PaBTIES  (%  AVSlCOlttlfT— MzaiTOHBa— 
CoMUON  Law. 

At  common  law  amendments  strikinff  out 
the  names  of  plaiotiffiB  or  inaertins  the  names 
of  additional  plaintiffs  were  not  allowable;  but, 
while  the  parties  could  not  te  changed,  a  mis- 
nomer might  be  corrected,  leaving  the  parties 
onchanged,  as  an  amendment  in  the  case  of  a 
misnomer  depended,  not  upon  the  question 
whether  it  changed  the  name,  but  whether  it 
changed  the  par^,  and,  If  it  only  cnred  a  mis- 
take in  the  nama  ot  the  party,  might  be  made. 

[Ed.  Note.— For  other  eases,  see  Partla*.  Gent 
Dig.  H  160-166;  Dec  Dig.  S  96.*] 

2.  PABTZU  (I  96*)— AlfCNDUENr— Dbfkndant. 

Ber.  St.  c.  81,  I  13,  providing  that  amend- 
ments may  be  made  by  striking  oat  one  or 
more  defendants  or  by  inserting  additional  de- 
fendants, being  in  derogation  of  the  common 
law,  has  been  strictly  construed,  and  there- 
under a  new  defendant  cannot  be  substituted  for 
the  only  one  originally  named  in  the  writ. 

[EA.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  18  160-166:  Dec  Dig.  i  95.*] 

8.  Parties  (8  95*)  —  Aicenduent  —  "Misno- 
mbb"— Paett  Plaintiet— Statute. 

Ber.  St  c.  84,  i  11,  providing  that  in  all 
civil  actions  the  writ  may  be  amended  by  in- 
serting additional  plaintins  or  by  striking  out 
one  or  more  plaintiffs  where  there  are  two  or 
more,  upon  reasonable  terms,  is  to  be  strictly 
construed,  and  thereunder  a  writ  containing  the 
name  of  only  one  party  plaintiff,  which  by  cler- 
ical error  stated  the  right  name  of  the  wrong 
party  plaintiff,  was  not  a  case  of  "misnomer 
and  could  not  be  amended  by  substituting  the 
name  of  the  real  party  plaintiff;  and  snch 
amendment  was  not  allowable  under  section  10, 
providing  that  no  process  shall  be  reversed  for 
want  of  form  only  or  for  amendable  errors  or 
mistakes  when  the  person  and  case  can  be 
ris^tly  understood,  which  provision  does  not 
cover  a  case  involving  a  chuige  of  parties. 

[Ed.  Note.— For  other  caaes,'8ee  Parties,  Cent 
Dig.  IS  160-106;  Dec  Dig.  f  95.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seiwnd  Soieii^  Misnomer.] 

Bnvr  to  Bnpreme  Judicial  Court,  Cumber- 
Iftod  County,  at  I«w. 

Poor  debtor  proceeding  by  Isaac  Abrama, 
amended  by  the  sutMtltutlon  of  the  name  of 
Guiseppe  Plo,  against  Vlncenxo  Buraoe  and 
another.  Judgment  tot  jOalntlfl,  and  Surace 
brings  enor.  Beversed. 

Argued  before  SAYAGB,  a  J.,  and  SPEAB, 
COBNISH,  BIBD,  HALBT,  HANSON,  and 
PHILBBOOK,  JX 

Charles  G.  Keene  and  R.  B.  Oakes,  both  of 
Portland,  for  plaintiff  In  error.  M.  P.  &  H. 
P.  Frank,  of  Portland,  for  defendant  In  er- 
ror. 


COBNISH,  J.  Writ  of  error  based  on  the 
following  facta:  On  July  18,  1913,  a  writ 
was  sued  out  of  the  superior  conrt  ior  Cum- 
berland county  returnable  at  the  September 
term,  in  which  Isaac  Abrams  was  named  as 
plaintiff  and  Hichele  Fagano  and  Vincenzo 
Surace  were  defendants.  Upon  this  writ  Sur- 


ace was  arreatted  on  July  18,  191S,  under  B. 
B.  c.  114, 1 2,  and  committed  to  jaa  No  BerT< 
Ice  was  made  upon  Pagano. 

At  the  return  term  no  apitearance  was  ot- 
tered for  the  defendant  and  the  action  was 
defaulted:  At  the  October  term  the  plaintiff's 
attorn^  filed  a  written  motion  asking  that 
the  default  be  stricken  alt,  and  that  the 
name  of  Guiseppe  Flo  be  substituted  for  that 
of  Isaac  Abrams  as  plaintiff.  Tbe  motion 
stated  that  Plo  was  the  real  plaintiff  in  in- 
terest; that  his  name  was  intended  to  be  in- 
serted as  plaintiff  in  the  writ  when  drawn; 
that  the  Insertion  of  the  name  of  Abrams  was 
a  clerical  error  on  the  part  of  the  stenog- 
rapher; that  It  was  a  mere  circumstantial 
error  or  mistake  and  should  be  amended  so  as 
the  person  and  the  case  could  be  rightly  un- 
derstood. The  presiding  Judge  granted  the 
motion,  and  after  amendment  the  action  was 
again  defaulted  and  went  to  judgment  on 
November  8,  1913. 

Surace  sued  out  this  writ  of  error  on  No- 
vember 28, 1913;  the  cause  alleged  being  that 
the  amendment  was  unauthorized  by  B.  S.  c. 
84,  S  11,  and  therefore  not  allowable. 

[1]  At  comnion  law  amendments  striking 
out  the  names  of  plaintiffs  or  Inserting  the 
names  of  additional  plaintiffs  are  not  allow- 
able. In  other  words,  the  parties  cannot  be 
(flanged.  A  misnomer  may  be  corrected  (1 
Ch.  PI.  8  266),  but  in  such  a  case  the  party 
remains  unchanged.  This  has  been  well  stat- 
ed  as  follows: 

"At  common  law  the  power  to  amend  in  case 
of  a  misnomer  depends,  not  upon  the  QueitiMi 
whether  the  amendment  changes  the  name,  but 
whether  or  not  it  changes  the  party.  If  it  only 
cures  a  mistake  in  the  name  of  the  party  by 
or  against  whom  the  suit  is  prosecuted  it  may 
be  made.  But  if  it  introduces  a  different  party 
it  is  inadmissiblew"  Ency.  PL  &  Pr.  vol  1,  p. 
5S5. 

Instances  of  the  application  of  this  com- 
mon-law rule  In  this  state  as  to  defendants 
are  to  be  found  in  Bedington  t.  Farrar,  5 
Me.  (6  Greenl.)  379,  and  Wlnslow  v.  Merrill. 
11  Me.  127 ;  and  as  to  plaintiffs  in  White  v. 
Curtis,  35  Me.  534,  Ayer  v.  Gleasob,  60  Me. 
207,  and  Marsh  River  Lodge  Inhabitants 
of  Brooks,  61  Me.  585. 

[2]  To  obviate  this  strictness  of  the  com- 
mon law  as  to  parties  defendant,  the  Legis- 
lature of  Maine,  by  Pub.  L.  1835-36,  c.  178,  88 
4  and  6  (now  R.  S.  c.  84,  §  13),  provided  that 
amendments  might  be  made  by  striking  out 
one  or  more  defendants  or  by  inserting  addi- 
tional defendants.  This  act,  being  In  deroga- 
tion of  the  common  law,  has  been  strictly 
construed,  and  it  has  been  held  that  a  new 
defendant  cannot  be  substituted  for  the  only 
one  originally  named  in  the  writ  Duly  v. 
Hogan  Co.,  00  Me.  351 ;  Glover  Co.  v.  Rollins, 
87  Me.  434,  32  Atl.  999. 

[3]  With  the  like  purpose  of  obviating  the 
rigorous  rule  of  the  common  law  as  to  parties 
l)laintifl,  the  Legislature  of  1874  (Pub.  Laws 


•For  oUier  cues  see  iam«  topto  and  sscUoD  NUMBER  In  Dec  Dls-  A  Am.  Dig.  K»7-No.  S«rl«s  A  Rep'r  Indexes 


Digitized  by 


Google 


622 


92  ATLANTIC  HBPOETBR 


1874,  c.  197.  now  R.  S.  C.  84,  |  11)  provided 
tbat: 

"In  all  civil  actions  the  writ  may  be  amended 
by  inserting  additional  plaintiffs,  or  by  striking 
out  one  or  more  plaintiSa  when  there  are  two 
or  more,  and  the  court  may  impose  reasonable 
terms." 

This  act  has  been  construed  with  equal 
fttrlctness,  and  its  scope  has  not  been  extend- 
ed beyond  the  plain  and  natural  meaning  of 
Its  terms.  It  has  accordingly  been  held  tbat  a 
writ  which  contained  the  name  of  no  plain- 
tiff could  not  be  amended  by  inserting  a 
name,  because  tbe  act  of  1874  presupposed 
a  writ  with  one  or  more  plaintiffs  and  per- 
mitted the  number  to  be  Increased  or  dimin- 
ished, but  did  not  sanction  an  amendment  by 
Inserting  a  plaintiff  where  none  existed  be- 
fore. Jones  T.  Sutherland,  73  Me.  157.  That 
an  action  brought  by  the  plaintiff  in  her  in- 
dlTldnal  capacity  and  for  her  own  benefit 
could  not  be  amended  by  making  her  plaintiff 
as  executrix.  Fleming  v.  Courtenay,  98  Me. 
401.  67  AtL  692,  90  Am.  St.  Rep.  414.  And 
thatia  writ  brought  in  tbe  name  of  Herbert 
A.  Clerk,  treasurer  of  tbe  of  Rockland, 
"for  said  of  Rockland  and  duly  autbor- 
Ized  and  empowraed  thereto  by  a  vote  ot  the 
dty  council  of  Rockland,"  was  not  amendable 
eiUiez  by  adding  tbe  dty  of  Rockland  as  a 
plainttfl  and  thereby  creating  a  misjoinder, 
nor  by  striking  out  tbe  sole  plain  tiff  and  sub- 
stituting In  bis  place  "The  City  of  Rockland." 
Clark  T.  Anderson,  103  Me.  1A4.  68  Aa  6S3. 

Tbe  amendment  In  the  case  at  bar  came 
directly  within  these  decisions.  No  addition- 
al plalntiir  was  inserted  and  tbe  writ  did  not 
contain  two  or  more  original  plalntiffB  from 
wbtcb  one  could  be  stricken  out  It  asked, 
for  tbe  Bobstitntion  of  one  plaintiff  for  an- 
other, and  obviously  such  an  amendment  can- 
not be  allowed. 

But  ttxB  platntlfl  Invokes  the  provisions  of 
another  sedW  ot  the  Revised  Statutes,  and 
contends  tbat  they  are  applicable  here,  rls., 
R.  S.  c.  84,  i  10,  which  reads: 

"No  process  or  proceeding  in  courts  of  justice 
shall  be  abated,  arrested  or  reversed,  for  want  of 
form  only,  or  for  circumBtantial  errors  or  mis- 
takes wUch  are  by  law  amendable,  when  tbe 

Serson  and  case  can  be  rightly  understood, 
nch  errors  and  defects  may  be  amended,  on 
motion  of  either  party,  on  audi  terms  as  the ' 
court  orders." 

This  statute,  however,  was  not  Intended 
to,  and  does  not,  cover  a  case  Involving  the 
change  of  parties.  This  is  shown  by  the  fact 
that  it  was  enacted  In  our  first  body  of  laws 
(R.  8.  1821,  c.  59.  I  16),  having  been  copied 
from  an  earlier  Massadiusetts  statute  to  tbe 
same  effect,  and  yet,  with  this  statute  in 
force  from  that  time  to  the  present  our  court 
held,  as  we  have  alruidy  seen,  tbat  no  amend- 
ment could  be  allowed  changing  parties  de- 


fendant, until  the  statute  of  1835  was  passed 
espedally  providing  therefor,  and  none  chang- 
ing parties  plaintiff  until  the  enactment  of 
the  statute  of  1874.  These  enactments  were 
wholly  unnecessary  if  the  th^  existing  gen- 
eral provision  as  to  amendments  was  ample 
to  cover  tbe  same  ground. 

The  kind  of  drcumstantial  errors  snd  mis- 
takes affecting  the  names  of  parties  within 
the  provision  of  section  10  may  be  detenuloed 
from  tbe  following  illustrations:  The  Chris- 
tian name  of  the  defendant  was  changed  from 
Augustus  to  Augustine,  in  Fogg  v.  Greene,  16 
Me.  282.  A  writ  sued  out  in  the  name  of 
"Charity  Griffin,  to  wit,  Charity  Plukham" 
was  amended  by  striking  out  the  words  "to 
wit,  Charity  Pinkbam,"  in  Griffin  v.  Pink- 
ham.  60  Me.  123.  Striking  out  tbe  middle 
letter,  thereby  changing  "John  A,  Went- 
worth"  to  "John  Wentworth,"  in  Wentworth 
V.  Sawyer,  76  Me.  434.  And  striking  out  the 
word  "Company"  from  the  defendant's  name 
in  Berry  v.  Atlantic  Railway,  109  Me.  330, 
84  AtL  740. 

All  these,  however,  are  cases  of  misnomer, 
while  the  case  at  bar  is  not;  and  the  dis- 
tinction between  the  two  Is  that  the  writs  in 
those  cases  stated  the  wrong  name  of  the 
right  party,  while  the  writ  in  the  case  under 
consideration  states  the  right  name  of  tbe 
wrong  party.   This  distinction  is  vital 

It  is  doubtless  true,  as  the  defendant  in 
error  contends,  that  the  mistake  crept  in  be- 
cause of  clerical  carelessness,  and  tbat  a 
careful  inspection  of  tbe  declaration  wdnld 
have  shown  that  the  creditor,  the  real  plain- 
tiff in  interest,  was  Pio  and  not  Abram 
But  Abrams  was  the  plaintiff  named,  and  a 
summons  to  defendant,  follovring  tbe  writ, 
would  have  required  him  to  answer  to  Ab- 
rams and  not  to  Plo.  In  the  absence  of  stat- 
utory sanction,  we  are  not  authorized  to  per- 
mit an  amendment  under  such  circumstances. 
The  Massachusetts  cases  dted  by  the  leaned 
counsel  for  the  defendant  in  error  can  hardly 
be  regarded  as  authorities  In  this  state,  be- 
cause the  Massachusetts  statutes  permitting 
amendments  are  broader  than  oar  own  (Rev. 
L.  of  Mass.  c.  173,  48-51).  and  under  them 
the  court  has  allowed  even  a  substitution  of 
'  parties.  Winch  v.  Hosmer,  122  Mas&  438: 
Costelo  V.  Crowell,  134  Mass.  280 ;  Wright  t. 
Vt  Life  Ins.  Co..  164  Mass.  802,  41  N.  E.  303. 
"But  this  is  contrary  to  the  past  and  present 
construction  of  our  statutes  upon  the  subject 
by  this  court"  Fleming  t.  Courtenay.  98  Ke. 
401-414,  67  AtL  692,  697  (90  Am.  St  BeP- 
414). 

Writ  of  error  sustained,  with  costs. 
Judgment  reversed. 

BIRD,     did  not  concur. 


Digitized  by 


INBABITANTS  OF  BOOTHBAT  HAKBOB  MABSON 


623 


INHABITANTS  OF  BOOTHBAT  HABBOB 

T.  MABSON  et  aL 
(Supreme  Judicial  CSoiirt  of  Bfaine.    Dea  28. 

1.  EXKOUTOBS  AND  AOMZmSTUTOBB  (|  4S1*>— 

BoHDs  —  AcnoH  —  Deiuhd  as  Condition 

Fbeobdeht. 

In  an  action  on  a  treasnrer'a  bond,  no  re- 
coretT  can  be  had  against  the  execatrices  of 
anretiea,  where  the  demand  leanired  by  law  was 
not  made  upon  them. 

[Ed.  Note.— For  other  caaes,  see  Executors  and 
AdminiBtrators.  Cent  Dig.  I§  764,  767,  819, 
1664,  1979-1682;  Dec.  Dig.  |  431.*] 

2.  EXXCDTOBS  AND  ADMINISnATOBS  (|  481^— 
<AdLl]ffl»— Prksbntation. 

No  recovery  can  be  bad  against  the  admin- 
istratrix of  a  surety  on  a  town  officer's  bond, 
where  tbe  claim  was  not  presented  in  writing  to 
the  administratrix. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,,  Gent  Dig.  H  764,  767,  819. 
1664,  16T9-16S;  Dee.  D&.  {  431.*] 

3.  Bonds  (|  124*)— Actions  Upon. 

In  an  action  upon  a  bond,  the  declaration 
may  claim  the  penalty  only  without  mention- 
ing the  ctmdltkm  and  aisiening  a  breach,  or 
the  eondittons  may  be  set  out  and  the  breaches 
assigned,  bo  a  declaration  proceeding  on  the  first 
theory  is  not  bad  as  charging  the  sureties  as 
principals. 

[Ed.  Note. — For  other  cases,  see  Bonds,  Cent. 
Dig.  f§  98,  107-179;  Deo.  Dig.  f  124.*] 

4.  OmcEBS  (1  126*>— Bond— EXKOUTiON  BX 

PbXNCCPAI/— VAUDIIT. 

A  town  officer's  bond,  conditioned  upon  bis 
faithful  performance  of  his  duties,  though  not 
signed  by  him,  may  be  enforced  against  his  sure- 
ties, for  the  officer  was  boimd  by  law  to  faith- 
fully perform  his  duties  withont  regard  to  tbe 
bond. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  |{  220-222;  Dec.  Dig.  i  126.*1 

Report  from  Supreme  Judicial  Court,  lin- 
coin  County,  at  Law. 

Debt  by  the  Inhabitants  of  Boothbay  Har- 
bor against  Clara  A.  Marson,  as  administra- 
trix, and  others,  and  Melvln  D.  Sawyer  and 
others.  On  report  Judgment  for  the  first- 
named  defendants,  and  for  plaintiff  against 
the  last 

Argued  before  SAVAGE,  G.  J.,  and  COR- 
NISH, BIRD,  HALEY,  HANSON,  and  PHIL- 
BBOOK,  JJ. 

J.  B.  Perkins,  of  Boothbay  Harbor,  and 
W.  E.  Pattengall,  of  Waterville,  for  plaln- 
tifCs.  Cyms  R.  Tnpper,  of  Boothbay  Harbor, 
and  A.  8.  Uttlefield,  of  Bocltland.  for  de- 
fendants. 

PHILBBOOK,  J.  [1,2]  This  Is  an  action 
of  debt  brought  against  sureties  on  a  town 
treasurer's  bond.  Three  of  the  sureties, 
namely,  Woodbury  Marson,  Daniel  H.  Moody, 
and  Melvln  D.  Sawyer,  were  dead  at  the  date 
of  the  writ  The  plalnttfte  admit  failure  to 
proTS  demand  upon  the  execntrloes  of  Mar- 
son and  Moody,  in  manner  provided  by  law. 
They  also  admit  failure  to  properly  present 
tbetr  idaim  in  writii^  to  the  administratrix 
of  the  estate  of  UelTin  D.  Sawyer.  Hence 


Judgment  is  to  be  rendered  In  favor  of  these 
execntrices  and  this  admlnlstratidx  In  any 
event  As  against  the  other  sureties,  Wil- 
liam B.  Sawyer,  Hiram  T.  Thurston, 
H.  Billiards,  John  A.  Maddo^  and  0.  J. 
Marr,  the  plaintiffs  claim  juc^ment  for  the 
full  amount  due,  because,  as  plalntUTs  claim, 
ttiese  defendants  are  Joint  obligors  under 
the  bond  which  contains  the  words  **we  bind 
ourselres,  oar  heirs,  executors  and  adminis- 
trators." 

[3]  Those  against  whom  judgment  Is  Hau 
claimed  present  a  legal  defense  and  a  de- 
fense upon  the  facta. 

Tbe  legal  defense  is  argued  by  counsel  un- 
der two  heads:  (1)  That  the  plaintiff's  dec- 
laration la  not  sustained  by  the  bond  intro- 
duced, because  the  declaration  sets  out  a 
bond  in  which  the  defendants  are  principals 
and  not  sureties,  or,  In  other  words,  that  the 
plalntlfTs  writ  declares  the  defendants  to  be 
original  and  not  collateral  promisors;  ^) 
that  there  is  no  liability  upon  the  bond  be- 
cause It  does  net  bear  ttw  signature  of  the 
principal. 

The  law  regarding  the  first  point  raised  by 
the  defendants  seems  to  be  well  settled.  In 
suing  upon  a  bond  at  common  law  there  are 
two  courses  open  to  the  plaintiff:  Tbe  dec- 
laration may  be  framed  for  the  penalty  only 
without  mentioning  the  condition  or  assign- 
ing any  breach  of  It;  or  the  condition  may 
be  set  out  and  breaches  of  it  assigned  lu  the 
declaration.  Heard's  Civil  Precedents,  p.  162, 
aud  cases  there  cited;  Chitty  on  Pleading:^ 
(IGth  Am.  Ed.)  voL  2,  p.  89,  and  cases  there 
cited.  Our  own  court,  In  the  somewhat  re- 
cent case  of  Inhabitants  of  York  v.  Stewart, 
103  Me.  474,  70  AtL  207,  where  the  declara- 
tion was  like  the  one  at  bar,  says  "this  form 
of  pleading  is  now  too  well  established  to 
admit  of  discussion."  Mr.  Justice  Virgin, 
in  Colton  y.  Stanwood,  68  Me.  482,  an  ac- 
tion on  a  poor  debtor's  bond,  says: 

"All  authorities  concur  in  holding  that  in 
debt  on  bond,  it  Is  not  necessary  for  tbe  plain- 
tiff, in  his  declaration,  to  count  upon  any  other 
than  the  penal  part  of  tbe  iDstrument,  leaving 
the  condition  to  oe  pleaded  by  the  defendant,  if 
it  affords  bim  any  defense.  For  tbe  penal  part 
of  the  instrument  alone  constitutes,  prima  facie, 
a  right  of  action ;  the  breach  being  the  non- 
payment of  tbe  money." 

[4]  As  to  the  law  regarding  the  second 
point  raised  by  the  defendant,  we  regard  It 
settled  In  this  state,  however  tenaciously 
some  other  jurisdictions  may  differ  from  us. 

In  Deerlng  r.  Moore,  86  Me.  181,  29  Atl. 
9S8,  41  Am.  St  Hep.  634.  the  defendant,  a 
collector  of  taxes,  failed  to  sign  the  bond 
which  he  gave  to  the  plaintiff  city,  and,  this 
court  declared  that  such  failure  did  not  ren- 
der the  bond  void.  The  court  there  declared 
that  the  principle  upon  which  Its  decision 
was  founded  was  that  the  bond  was  condi- 
tioned that  the  principal  should  faithfully 
perform  official  duty,  and  this  he  was  bound 
by  law  to  do  Just  as  dXectually  as  if  he  had 
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covenanted  to  do  It  by  signing  the  bond. 
"The  engagement  of  tbe  surety,  therefore, 
rested  upon  the  legal  obligation  of  tbe  prin- 
cipal already  Incurred,"  eald  the  court  In 
that  case.  ThlB  principle  and  reasoning,  we 
snbmlt.  Is  equally  applicable  to  the  case  at 
bar  where  the  principal  was  also  a  public 
officer,  a  town  treasurer. 

We  conclude  that  tbe  legal  defenses  pre- 
sented by  the  defendants  caimot  prevail. 

As  to  the  defense  upon  the  facts,  we  do 
not  think  It  profitable  to  discuss  tbe  great 
mass  of  figures  which  were  presented  show- 
ing the  financial  doings  of  tbe  principal 
during  tbe  time  of  his  treasurershtp  in  which 
it  Is  claimed  the  shortage  occurred.  An  au- 
ditor's report  was  presented  which  was  cor- 
roborated by  the  findings  of  an  expert  ac- 
countant We  have  examined  the  same,  as 
well  as  the  testimony  presented  by  the  de- 
fendants in  opposition,  and  feel  that  that 
burden  of  proof  laid  upon  the  plaintiffs  has 
been  fully  sustained.   The  entry  must  be: 

Judgment  for  defendants  Clara  A  Mar- 
son,  Hattle  6.  Moody,  and  Evelyn  Sawyer. 

Judgment  for  plaintiffs  against  the  other 
defendants  in  the  sum  of  $612.08  with  Inter- 
est from  the  date  of  the  writ 


BBOWN  T.  HOUSEHOLD  GABINBTT 
WOBES.   (No.  4700.) 

(Supreme  Oonrt  of  Bhode  Island.    Dee.  Ifl^ 
1914.) 

MASTEB  and  SEBVAST  a  100*)— DEtBOATIOIT 
OF  DUTT— MaTEBZAL  VOB  GOVSTBUCTIOIf  OF 

Staging. 

Ad  employ^  cannot  recover  for  Injarles 
sustained  by  stepping  on  and  falling  with  a 
tie  board  containing  a  knot,  nailed  to  the  scaf- 
folding to  keep  it  from  swaying,  where  the  mas- 
ter had  delegated  to  bis  forenuui  the  duty  of  get- 
ting at  a  lumber  pud  all  material  to  be  lued 
in  erecting  the  scaffold,  and  there  was  other  ma- 
terial purchased  which  the  foreman  might  have 
used  for  the  staging. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  11  448-174;  Dee.  Dig.  i 
180.*] 

ExceptioDs  from  Superior  Court,  Provl^ 
denoe  and  Brlstcd  Counties;  Jolin  Doran, 
Judge. 

Action  by  Joseph  B.  Brown  against  tbe 
Household  Cabinet  W<»rks.  From  a.  Judg- 
ment for  plaintiff,  defendant  brings  excep* 
tlons.  Leave  to  show  cause  why  judgment 
should  not  be  entered  for  defendant 

Everett  'L.  Walling  and  Philip  S.  Enaner, 
both  of  Providence,  for  plaintiff.  Barney  & 
Lee,  of  Providence  (Walter  H.  Barney  and 
Francis  I.  McCanna,  both  of  Prorldence,  of 
counsel),  for  defendant 

PER  CURIAM.  This  Is  an  action  on  tbe 
case  for  negligence,  brought  to  recover  dam- 
ages for  personal  Injuries  sustained  by  the 
plaintiff  while  in  the  employ  of  the  defend- 
ant  Tbe  defendant  Is  engaged  In  the  manu- 

•ror  other  euM 


facture  of  store  fixtures  and  cabinet  and  pan- 
eling woric.  After  tbe  work  has  been  sub- 
stantially completed  at  the  shop,  tbe  defend- 
ant prepares  the  premises  for  its  reception 
and  finally  installs  It  The  plaintiff,  at  tbe 
time  of  the  accident  complained  of,  had  been 
in  tbe  employ  of  the  defendant  for  a  i>eriod 
of  about  25  years.  During  that  time  he  had 
worked  In  the  defendant's  sliop,  and  npaa 
several  occasions  bad  assisted  In  installing 
tbe  work  upon  the  premises  for  which  It  had 
been  designed. 

At  the  time  of  tbe  injury  to  the  plaintiff 
tbe  defendant  was  engaged  in  the  remodel- 
ing and  altering  of  a  store  In  the  city  of 
Woonsocket  comprising,  among  other  things, 
a  rearrangement  and  improvement  of  the  en- 
trance thereto.  To  facilitate  that  part  of  the 
work  a  staging  was  erected  In  the  recess 
which  constituted  the  approach  to  tbe  store 
door.  In  order  to  prevent  the  staging  from 
swaying  and  coming  In  contact  with  and  in- 
juring tbe  plate  glass  upon  either  side  of  the 
recess  or  entrance  way,  a  tie  board  was  nail- 
ed to  the  upper  edge  of  the  ledger  boards. 
The  flooring  of  tbe  staging  was  composed  of 
three  planks  two  inches  in  tliickuess  and  sev- 
en Inches  in  width.  The  tie  board,  before  re- 
ferred to,  was  seven-eighths  of  an  inch  in 
thickness.  The  distance  between  the  fiooring 
planks  and  the  tie  board  is  not  definitely  set- 
tled by  the  testimony,  but  is  estimated  by 
different  witnesses  from  eight  inches  to  two 
feet  Id  tbe  tie  board,  near  one  end,  was  a 
knot  npw  this  staging  the  plaintiff  was 
sent  to  asdst  In  the  removBl  of  an  old  frlen. 
The  plaintiff  claims  that  while  he  vas  at 
work  upon  this  stating  he  stepped  on  the  tte 
board,  which,  being  weak  Uirongh  tbe  pres- 
ence of  the  knot  therein,  broke  and  precUA- 
tated  bim  to  ttie  sidewalk,  and  that  the  con- 
struction of  the  staging  constituted  negli- 
gence on  the  part  of  the  defendant 

The  onesUons  presented,  therefore,  are: 
Was  the  defendant  negligent  In  the  construe- 
Uon  of  the  staging,  and  particularly  In  the 
use  of  tbe  tie  board.  In  wbl^  there  was  a 
knot?  and  should  the  defendant  have  warn- 
ed tbe  plaintiff  of  tbe  danger  of  stepping 
there<mT  Tbla  case  has  been  twlae  argued  at 
length  before  this  court  After  listening  to 
two  argumento  on  b^alf  of  the  plaintiff,  and 
after  a  cai^ul  and  exbau^re  examination 
of  the  briefs  and  transcript  of  testimony,  we 
cannot  find  that  tbe  plaintiff  has  shown  any 
negligence  on  the  part  of  the  defendant  The 
staging  in  question  was  erected  by  the  work- 
men In  the  course  of  their  employment  and 
they  were  therefore  responsible  for  Ite  con- 
struction. If  proper  and  sufficient  materials 
were  furnished  by  the  master.  Tbe  plaintiff 
claims  that  In  this  case  the  master  foiled  to 
furnish  proper  and  sufficient  materials  with 
which  to  build  the  staging.  He  makes  some 
effort  to  show  that  on  and  about  the  premis- 
es, where  tlie  work  was  being  carried  on,. 
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there  wm  a  shortage  ot  materials  anltable 
for  staging  purposes.  It  Is  not  disputed  that 
tbe  tie  board  In  qnestion  was  suitable  for 
bolding  and  preventing  tbe  swaying  of  the 
ledger  boards.  The  plaintiff,  bowerer,  claims 
that,  such  tie  board  being  placed  In  proxim- 
ity to  tbe  thicker  planks  which  composed 
the  flooring  of  the  staging,  he,  vlthont  knowl- 
edge to  the  omtrary,  mlgjit  reasonably  sap- 
pose  that  It  was  idaced  there  to  stand  upon, 
should  he  find  It  necessary  to  make  use  of  it 
In  the  prosecution  of  his  work. 

It  Is  undisputed  that  George  "U  Sterenson, 
the  defouUint'a  superintendent,  had  e^ressly 
directed  and  authorised  tbe  ffflwnan.  Ash, 
to  procure  from  tbe  City  Lumber  Company  of 
WoMsoeket  all  material  wtMh  he  migin;  re- 
quire in  the  prosecution  of  the  work.  We 
think  that  the  defendant  discharged  its  duty 
to  the  plaintiff  ^riien  it  C9>aied  to  Its  fweman 
the  lumber  yard  of  the  City  (Lumber  Company 
of  WoonsoCket,  and  authorlxed  and  directed 
him  to  procure  ereiythlng  which  might  be 
requloite  or  necessary  in  Out  prosecution  of 
the  woric  Under  such  eondltUms,  If  the 
foreman  ftUed  to  adect  or  aociilire  the  propw 
materials,  his  failure  must  be  regarded  as  tbe 
nesligence  of  a  fdlow  servant  But^  further 
than  this,  it  appears  from  tbe  testimony  that 
there  was  upon  the  premises,  available  to  tbe 
defendant's  employes,  other  material  suit* 
able  for  this  staging,  which  they  might  have 
used,  had  they  seen  lit  to  do  so.  This  being 
a  temporary  staging,  erected  by  the  workmen 
themselves  in  the  prosecution  of  their  work, 
the  law  is  well  settled  that  if  the  master  fur- 
nishes  the  necessary  materials,  and  tbe  fore- 
man neglects  to  use  tbem,  or  uses  them  in  a 
careless  manner,  the  master  has  discharged 
his  dut7  to  tbe  plaintiff,  and  the  neg'ligence 
of  the  foreman  in  his  failure  to  avail  himself 
of  materials  or  appliances  furnished  him,  or 
to  properly  use  them,  Is  the  negligence  of  a 
fellow  servant.  This  doctrine  was  fully  rec- 
ognized In  this  state  In  iLaporte  v.  Cook,  21 
R.  I.  158.  161,  162,  42  Atl.  519,  and  the  cases 
therein  dted,  and  later  in  the  case  of  SJoberg 
T.  Harding  Construction  Co.,  86  B.  I.  133, 
90  Atl.  1075. 

We  think  that  the  case  should  be  remitted 
to  the  superior  court,  with  direction  to  enter 
judgment  for  the  defendant  This  case,  as 
before  mentioned,  has  been  twice  heard,  the 
first  time  in  the  regular  course  of  the  defend- 
ant's exceptions,  and  the  second  time  upon 
the  permission  of  this  court  for  a  reargu- 
ment  after  the  plaintiff  had  been  notl- 
Ued  that-  he  might  appear  and  show  cause 
why  judgment  for  the  defendant  should 
not  be  entered.  The  second  hearing  before 
this  court,  being  perhaps  in  the  nature  of  a 
reargument  leaves  the  possible  question  that 
the  plaintiff  may  still  be  entitled,  under  the 
statute,  to  show  cause,  if  any  he  has,  why 
Judgment  should  not  be  entered  for  the  de- 
fendant and  therefore  the  plaintiff  Is  noti- 


fied that  he  may  an>ear  before  this  court  oa 
the  28th  day  of  December,  1914.  at  10  o'clock 
a.  m.  and  show  cause.  If  any  he  has,  why  the 
case  should  not  be  remitted  to  the  superior 
court  with  directions  to  enter  judgment  for 
tbe  defendant 


GILBERT  T.  HATWABD  et  aL 

HAYWARD  V.  GILBERT  et  aL 

(Nob.  4782,  289.) 

(Supreme  Court  of  Rhode  Island.  Dec.  16, 
1914.) 

L  HtTSBAnO  AND  WlFK  29»*)— "AUMONT" 

— "Sepabate  Maintenance.*' 

Since  "alimony"  may  be  defined  as  the  allow- 
ance which  the  husband  is  compelled  to  pay  for 
his  wife's  maintenance  while  she  ia  living  apart 
from  him  or  has  been  divorced,  the  allowance 
granted  by  a  decree  entered  nnder  Gen.  St.  1872, 
c.  153,  SS  11,  12,  18,  awarding  "separate  main- 
tenance, maiy  for  convenience  be  nferred  to  as 
"alimony." 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  IS  1094^1097;  Dec.  Dig,  | 
299.* 

For  other  definltioiis,  see  Words  and  Pliraaes» 
First  Sertes,  Suwrate  Maintenance^  also  First 
and  Second  Serui,  Alimony.] 

2.  GoTiBTB  ({  202*)— Pbobati  JunsDionoN— 
AppkaIt-Pbesentatxon  roB  Review— Rka- 
BONs  or  Apfeai.. 

Under  Gen.  Laws  1909,  c.  Sll,  i  1,  restrict- 
ing an  appellant  in  the  superior  court  from 
a  decree  Ma  court  of  probate,  to  hU  reasons  of 
appeal  ^eciflcally  stated,  a  question  whetber 
appellee  was  equitably  estopped  by  her  conduct 
from  making  a  claim  against  the  estate,  being 
a  question  going  to  the  merits  of  the  appeaL 
could  not  be  considered  where  it  was  presented 
in  the  Snpreme  Court  for  the  first  time  and 
was  not  included  in  the  reasons  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  8S  480-186;  Dec.  Dig.  §  202.*] 

3.  execuiobs  ann  aohxnistbatobs  (f  202*)  — 
Claiub  Allowable  —  Jubisdiotion  —  En- 

rOBCEMBNT  OT  DECBEE  FOB  SEPABATB  MAIN- 
TENANCE. 

A  wife's  claim  against  her  husband's  es* 
tate  for  an  unpaid  allowance  for  separate  main- 
tenance need  not  be  enforced  in  tbe  court  grant- 
ing the  divorce,  but  under  Gen.  Laws  1009,  c. 
314,  §§  3,  10,  relative  to  claims  against  the  es- 
tate of  a  deceased  person,  it  is  proper  to  pre- 
sent the  claim  for  allDwance  against  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
add  Administrators,  Gent  Dig.  U  730,  788-746, 
748,  754,  768;  Dec  Dig.  f 

4.  EXECUTOBS  ANO  ADUINISTBATOBS  ({  202*)— 
EnFOBCEABLB     CUIMS  —  NONCOHFIOANOE 

WITH  Deobeb  Aixowino  Sefabate  Mainte- 
nance. 

Noncompliance  with  a  decree  under  Gen. 
St  1872,  c.  163,  SS  11. 12.  18,  allowing  separate 
maintenance  to  the  wife  and  providing  for 
monthly  payments  thereof,  givea  rise  to  a  claim 
enforceable  against  the  husband's  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  II  730,  738-746, 
748,  764,  763;  Dec  Dig.  {  202.*] 

&  CouBTS  (8  06*)— Stabe  Decisis— Decisions 
or  Fedebal  Coubts. 

Decisions  of  the  United  States  Snpreme 
Conrt  as  to  the  effectiveness  of  a  decree  in  an 
action  brought  on  it  in  a  foreign  juriadiction. 
under  the  full  faith  and  credit  clause  of  Const 
U.  S.  art.  4,  g  1,  though  not  neceasarily  bind- 
ing in  an  acticm  wherdn  no  question  is  raised 
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giving  jnrisdiction  to  the  federttl  court,  will  be 
given  great  weight. 

[Ed.  Note.— For  other  caaea,  see  Courts,  Cent. 
Dig.  SS  325,  327,  328,  834 ;  Dec  Dig.  |  96.*] 
d.  DlVOBCB  (8   1*)— PBOCMDINOa— StATDTOBT 

Natdee. 

Divorce  proceedinga  are  pnrel;  ttatatory. 
[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  S  1 ;  Dec  Dig.  9  1.*] 

7.  Husband  and  Wife  (§  299*)— Deckee  fob 
Sefabate  Maintenance— Modification. 

Sums  accrued  and  unpaid  under  a  decree 
for  separate  maintenance,  granted  to  the  wife 
under  Gen.  St  1872,  c.  153,  »  11,  12,  18,  be- 
come fixed  on  the  death  of  the  nusband,  and  can- 
not be  changed  in  proceedings  to  enforce  unpaid 
installmeDts  of  alimon;  as  a  claim  against  his 
estate. 

WEd.  Note.— For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  9§  1094^1097;  Dec.  Dig.  | 
299.*] 

8.  Husband  and  Wife  ({  299*)— Decree  fob 
Sepaeate  Maintenance— Modification. 

That  a  minor  child,  left  in  the  mother's 
cere  by  a  decree  granting  her  separate  mainte- 
nance, was  to  some  extent  supported  by  ber 
father  durisg  ber  minority  and  became  of  age 
several  years  before  his  death  did  not  of  Itself, 
effect  a  reduction  in  the  weekly  amoant  award- 
ed by  the  decree,  which  the  husband  for  many 
years  prior  to  his  death  bad  failed  to  pay. 

[l<:d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  1094^1007;  Dec  Dig.  S 
299.*] 

9.  Judgment  (S  486*)— Decree  fob  Sepabati 
Maintenance— Collateral  Attack. 

A  decree  awarding  separate  maintenance 
to  the  wife  cannot  be  collaterally  attacked  in 
proceedings  to  enforce  a  claim  against  the  es- 
tate of  the  husband  after  his  death,  for  unpaid 
alimony,  except  for  want  of  jurisdiction  of  the 
court  rendering  the  decree. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  ||  919,  920-923 ;  Dec  Dig.  §  4S6.*] 

10.  Husband  and  Wife  (|  299*)— Separate 
Maintenance— DiscHABOB— "Trader." 

That  the  wife,  on  Iter  husbaod'a  failure  to 
pay  for  her  maintenance,  undertook  dressmak- 
ing to  support  herself  and  child  did  not  consti- 
tute her  a  "trader,"  but  even  if  it  had,  this 
would  not  have  relieved  the  husband  from  lia- 
bility un^r  a  decree  for  separate  maintenance^ 
pursuant  to  Gen.  St  1872,  c.  lo8,  U  11,  12,  18. 

[Kd.  Note.— For  other  caaea,  see  Husband  and 
Wife,  Cent  Dig.  |{  1004-lOOT;  Dec.  Dig.  § 
299.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trader.] 

11.  Appeal  and  Error  (J  1078*)— Pbesenta- 

TioK  FOB  Review— Brief. 

An  exception  based  on  a  contention  that  a 
decree  for  separate  maintenance  equitably  ter- 
minated before  death  of  the  husband  will  be 
overruled,  where  it  is  not  argued  in  appellant's 
brief  apart  from  other  grounds  of  exception. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
P>ror,  Cent  Dig.  H  4250-4201;  Dec  Dig.  i 
1078.*] 

12.  LiifiTATion  or  Actions  ($  51*)— Claim 
AQAiHST  Estate- UNPAID  Auuont— "Ac- 
tion." 

Under  Gen.  Laws  1909,  c.  234,  |  4,  pro" 
viding  that  all  actions  of  debt,  with  certain  ex- 
ceptions, and  all  actions  of  covenant,  must  be 
brought  within  20  years  after  accrual  of  the 
cause  of  action,  a  claim  against  an  estate  for 
unpaid  installments  of  alimony  was  barred  as 
to  installments  falling  due  more  than  20  years 
prior  to  the  death  of  the  husband;  the  term 
"action"  as  used  .in  such  statute  being  applica* 


ble  to  any  form  of  proceeding  glvMi  tv  l&w  true 
the  recovery  of  that  which  is  one's  due  (dtiiit 
1  Words  and  Phrases,  Action). 

[Ed.  Note.— For  other  case^  see  Limitation  of 
Actions,  Gent  Dig.  H  280-281;  Dec  IHg.  f 
51.*] 

13.  Limitation  of  Actions  (i  104*)— Stat  or 

Period— Concealment  of  Pbopebtt. 

Gen.  Laws,  1909,  c.  284,  I  7,  providing 
that  the  statute  of  limitations  shall  not  run  while 
the  cause  of  action  is  fraudulently  concealed, 
does  not  prevent  the  statute  from  ranniDg 
against  a  claim  for  unpaid  alimony,  where  there 
bad  been  merely  a  fmudulant  concealmeot  of 
property. 

[Ed.  Note.— Fw  other  caaea,  sea  Limitation  of 
Actions,  Cent  Dig.  U  SU-^S;  Dec  Dig,  1 
104.*] 

14.  TniAIt  <|  4M*)  —  FZNIMHOB  —  Gohrbuc- 

tion. 

A  finding  on  the  issue  of  delivery  of  deeds 
that  "we  are  not  prepared  to  find  that  the; 
were  not  delivered"  was  a  finding  against  con- 
plainant  on  such  issue,  where  toe  burdn  wai 
on  her  to  show  nondelivery. 

[Ed.  Note.— For  other  cases,  sec  Trial,  C«it 
Dig.  8S  957-962 ;  Dec.  Dig.  f  404.*] 

15.  Estoppel  (8  15*)— Fraudulent  Convet- 
ANCE— Husband  and  Wifi:— Cejuu  fob  Ali- 
mony. 

Where  a  complainant,  seeking  to  enforce  in 
probate  court  a  decree  for  alimony  as  a  claim 
against  the  estate  of  her  deceased  husband,  bsd 
been  informed  of  his  having  fraudulently  ciHi- 
veyed  his  interest  in  realty  to  a  third  person,  in 
order  to  defeat  her  claim  for  alimony,  and  fail- 
ed to  seek  relief  in  equity  in  respect  thereto,  but, 
instead.  Joined  with  her  husband  in  releauDC 
her  dower  in  a  SDhsequent  conveyance  by  tb« 
husband  of  the  same  realty  to  their  daughter, 
she  was  estopped  to  attack  the  conveyances. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §3  19-21;  Dec.  Dig.  {  15.*] 

16.  WOBDS   AND    PUBASES  —  "EsTOPPEL"  — 

"Waiveb." 

llie  terms  "eatoppd"  and  "waiver,"  though 
sometimes  loosely  used  interchangeably,  are  uirt 
identical  in  meouing.  A  waiver  arises  by  the 
intentional  relinquishment  of  a  right  by  a  per- 
son and  by  his  select  to  inalst  upon  his  nsbt 
at  the  proper  time, 

[Ed.  Note.— For  other  definitions,  see  Wordi 
and  Phrases,  First  and  Second  Series,  Estoppel; 
Waiver,] 

17.  Executors  and  Aduinistrators  (t  423*) 
—  Actions  stc  Creditors  —  Uiuht  to  Set 
Abide— Con  vbta  NOES. 

Where  it  appears  that  the  decedent's  per- 
sonal estate  is  largely  in  excess  of  all  personal 
claims  against  it,  conveyances  of  realty  made 
by  the  husband  will  not  be  set  aside  as  fraud- 
ulent at  the  instance  of  a  claimant. 

[EA.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  Si  lOtiU,  ItitiOU; 
Dec.  Dig.  8  423.*] 

18.  EXECUTOBS  AND  ADMINISTRATORS  (8  423*1 

— AcTioss  BY  Creditors— Personal  Pbop- 

ertt— Fraud  of  Creditors. 

Where  a  debtor  makes  a  formally  complete 
transfer  of  his  personal  estate  or  any  part 
thereof,  such  transfer  may  be  set  aside  as  m 
fraud  of  creditors  in  proceedings  to  enforct 
claims  against  bis  estate. 

[£d.  Note.— For  other  cases,  see  Executors  aad 
Administrators,  Cent  Dig.  88  1060,  IGW)^: 
Dec  Dig.  8  4ii3.*] 

Exceptions  and  Appeal  from  Saperlw 
Court,  Providence  and  Bristol  Counties;  John 
Dorao  and  Willard  B.  Tanner,  Judges. 
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Two  salts,  one  by  Hary  ID.  01U>ert  against 
Annie  F.  Haywaid,  the  other  by  Annie  F. 
Hayward  asalnst  iSary  B.  Gilbert  and  oth- 
ers. From  the  decree,  both  parties  except 
Modified. 

Edwin  G.  Pierce,  of  Providence,  for  Gilbert 
and  others.  Tbomoa  L.  Hefleman,  (tf  Prov- 
idence, for  Hayward,  and  others. 

BAKER,  J.  These  two  causes  have  been 
heard  together.  The  first  Is  an  appeal  from 
a  decree  of  the  municipal  court  of  Uie  city  of 
ProTidence  entered  the  6th  day  of  Decem- 
ber, A.  D.  1013.  allowing  the  claim  of  Annie 
F.  B^iyward  against  the  estate  of  her  de- 
ceased husband,  Benjamin  F.  Hayward,  in 
the  sum  of  ¥28,148.  From  this  decree  Mary 

E.  Oilbot,  the  only  child  of  said  Benjamin 
and  said  Annie,  claimed  an  appeaL  Tlie  ap- 
peal-was heard  tn  the  superior  court  by  Mr. 
Justice  Doran  without  a  Jury  and  his  decision 
was  In  favor  of  said  Annie  in  the  sum  of 
$14,101.  To  this  decision  both  parties  filed 
exceptions,  and  the  cause  has  been  heard  be- 
fore this  court  on  bills  of  exception  of  both 
appellant  and  appellee. 

The  claim  of  Annie  F.  Hayward  filed  in  the 
municipal  court  was  for  unpaid  alimony 
awarded  to  bee  by  a  decree  entered  in  the 
Supreme  Court  of  this  state  in  Providence 
county  on  the  6th  day  of  June,  1874.  granting 
ber  a  divorce  from  the  bed  and  board  of  her 
said  Imsband,  and  giving  her  the  custody  of 
th^  infant  daughter,  Mary  Elizabeth  Hay- 
ward, now  the  said  Mary  E.  Gilbert 

[1]  The  terms  of  the  award  of  alimony 
were  as  follows: 

"And  It  is  further  ordered,  adjudged,  and  de- 
creed that  said  Benjamm  F.  Hayward  pay  to 
the  clerk  of  the  Snpreme  Ooort  in  the  county 
of  Providence  to  and  for  the  ose  of  said  Anna 

F.  Hayward,  and  for  a  support  and  maintenance 
to  her  and  her  said  daughter,  the  sum  of  $8 
per  week,  and  at  that  rate  per  weelc,  payable  on 
the  first  day  of  every  month  until  the  further 
order  of  this  court" 

The  statute  in  referring  to  the  allowance 
for  the  support  of  a  wife  in  such  cases  uses 
the  words  "a  separate  maintenance"  instead 
of  the  word  "alimony,"  but  inasmuch  as  this 
last  term  may  be  defined  thus: 

"Alimony  is  the  allowance  which  a  husband 
may  be  compelled  to  ^ay  to  his  wife  for  her 
maintenance  when  she  is  living  apart  from  him 
or  has  been  divorced**  a  B.  O.  £7864) 

■ — for  convenience  the  term  "alimony"  will  be 
used  in  referring  to  the  allowance  granted  by 
this  decree. 

The  parties  to  the  divorce  were  never  rec- 
onciled. The  decree  was  never  modified.  No 
payments  were  made  under  it  by  said  Ben- 
jamin after  the  latter  part  of  1875.  He  died 
October  6,  1912,  and  thereafter  said  Annie 
was  appointed  administratrix  on  his  estate. 
The  amended  claim  of  the  appellee  as  filed 
In  the  municipal  court  covers  the  period  in- 
cluded between  October  1,  1878,  and  Octo- 
ber 1,  1812,  with  interest  on  the  several  in- 
stallments from  the  time  they  respectively 


became  due.  ^le  decision  of  Qke  snperiw 
court  iQ)pIles  to  the  tHahn  the  statute  of  lim- 
ItationB  relatlTe  to  actions  of  debt  on  Judg^ 
meat,  and  allom  so  much  of  the  claim  as 
accrued  to  the  20  years  next  preceding  the 
death  of  said  Benjamin,  with  Interest  on  the 
monthly  InstaUmoitB  to  May  26,  1914,  ttie 
day  before  the  decision  was  filed. 

(2]  In  the  appeal  from  the  decree  of  the 
municipal  court  the  appellant  stated  11  rea- 
sons of  appeal,  the  first,  second,  and  eleventh 
of  which  were  general,  and  the  other  eight 
specific,  statements  of  error.  The  reasons  of 
appeal  were  not  amended  or  added  to  in  the 
superior  court  The  appellant's  bill  of  ex- 
ceptions sets  out  in  detail  as  the  grounds  of 
her  exception  to  the  decision  of  the  superior 
court  what  are,  in  substance,  the  said  rea- 
sons of  appeal,  and  all  of  them,  with  one  new 
groiuid  or  reason.  This  new  ground  of  ex- 
ception, numbered  eleventh  in  the  bill  of  ex- 
ceptions, is  that  the  appellee  "is  CQuitably 
estopped  by  her  conduct  from  claiming  any 
arrears  of  alimony."  .We  think  this  ground 
of  exception  is,  upon  the  evidence,  without 
merit.  But  furtlier  than  that  we  are  of  the 
opinion  that  the  provisions  of  paragraph  "sec- 
ond" of  section  1  of  chapter  311  of  the  Gen- 
eral Laws,  restricting  an  appellant  from  a 
decree  of  a  court  of  probate  in  the  superior 
court  to  "his  reasons  of  appeal  specifically 
stated,*'  prevents  the  raising  in  this  court  for 
the  first  time  of  a  question  going  to  the  mer- 
its of  the  appeal  not  included  in  the  reasons 
ot  appeal.  The  first  and  second  grounds  of 
exception  need  no  separate  discussion,  as 
they  are  identical  with  the  general  state- 
ments of  error  in  the  reasons  of  appeal  from 
the  decree  of  the  municipal  court,  and  are 
covered  by  the  other  grounds  of  exception. 

13]  The  third  ground  of  exception  raises 
the  question  of  whether  or  not  the  decree  in 
the  divorce  proceeding  is  such  a  Judgment  for 
debt  that  th6  wife  could  sue  the  husband 
thereon  in  law  or  equity,  and  constitutes  a 
maintainable  claim  against  the  estate  of  Ben- 
jamin F.  Hayward,  and  also  the  question  ot 
wbethOT  the  enforcement  of  such  a  claim  is 
not  aclnsiv^  In  the  court  granting  the  di- 
vorce, either  in  the  divorce  case  itself  or  In 
a  suit  in  equity  auxiliary  thereto.  The  last 
question  is  the  simpler,  and  may  be  disposed 
of  first 

Section  8  o£  (^pter  S14  of  the  General 
Laws  provides  that: 

"All  persons  having  claims,  including  pending 
suits,  *  *  *  and  claims  of  the  executor  or 
administrator,  against  the  estate  of  a  deceased 
person  shall  file  statements  of  their  claims  in 
the  office  of  the  derk  of  the  probate  court." 

The  same  section  provides  that  claims  not 
so  filed  within  the  time  limited  therefor 
shall  be  barred,  except  In  cases  of  "accident, 
mistake  and  unforeseen  cause."  Section  10 
of  the  same  chapter  provides  that  if  "an  ex- 
ecutor or  administrator  shall  file  a  claim 
which  he  had  against  the  testator  or  intestate 
in  his  lifetime^  the  prolate  court  shall  ex- 
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amine  and  determine  such  claim."  This  pro- 
cedure waa  followed  in  the  present  case. 
From  the  operation  of  this  statute  no  claims 
are  spedflcally  excepted,  and,  taking  into 
conslderatl<Hi  Qie  whole  statutory  schemes 
for  the  early  settlem^  of  estates  of  de- 
oeaaed  persons  tn'  courts  of  probate,  the  rear 
sonable  and  only  omclnsion  la  that  all  claims 
against  audi  estates  are  required  to  be  filed 
in  the  office  of  Uie  clerk  of  said  court  This 
18  the  necessary  initial  st^  In  their  enforce- 
ment Lawton,  Petr.,  12  B.  I.  210,  la  not 
precisely  in  point  as  an  authority,  aa  that 
case  was  under  a  different  stafaite,  but  It  is 
of  value  by  way  of  analogy.  We  are  of 
<H?talon,  therefcnre,  that  the  method  of  pro- 
cedure for  the  enforcement  of  her  claim  fol< 
lowed  by  Qie  appellee  waa  the  only  correct 
one. 

[4, 1]  But  Irrespectiye  of  the  mode  of  en- 
forcement, the  important  question  la  wheth- 
er or  not  this  decree  in  an  actlw  for  divorce 
a  mensa  et  thoro,  providing  for  future  month- 
ly payments  of  alimony  nntU  further  order 
of  tiie  court  creates  or  constltntea  an  en- 
forceable debt  In  the  United  States  the 
w^tat  of  authority  la  tbtit  debt  may  be 
maintained  on  a  decrei^  either  domestic  or 
foreign,  for  the  payment  of  a  specific  sum  of 
money,  unconnected  with  any  condition.  5 
Bncy.  PL  &  Pr.  1068,  and  cases  dted ;  Wag- 
ner V.  Wagner.  26  B.  I.  27,  67  AtL  1068,  65 
L.  B.  A.  816,  8  Ann.  Cas.  678;  2  Black  on 
Judgments  (2d  Bd.)  f  062 ;  Freeman  on  Judg- 
ments, {  434;  Page  v.  Page,  188  Mass.  at 
page  87,  76  N.  S.  at  page  92,  4  Ann.  Cas. 
SaO.  There  haa  been  a  diversity  of  dedalon 
as  to  whether  an  action  would  lie  on  a  decree 
requiring  payment  of  future  InstBllments  of 
alimony.  The  question  haa  usually  arisen, 
when  an  action  has  been  brought  upon  such 
a  decree  in  a  foreign  Jurisdiction,  under  aeo- 
tkm  1  of  article  4  of  the  Constitution  <tf 
the  United  States,  the  "full  faith  and  credit" 
section  so-called.  Decisions  of  the  Supreme 
Court  of  the  United  States  Interpreting  this 
section  of  the  federal  Constitution  are  au- 
thoritative and  Unding  upon  all  other  courts 
of  this  country.  When,  as  in  tbe  present 
case,  no  question  la  raised  giving  Jurisdic- 
tion to  the  federal  court,  ita  decisions  are 
not  necessarily  binding.  Nevertheless,  from 
the  recognized  eminence  and  ability  of  this 
national  court  of  last  resOTt,  great  weight  as 
an  authority  is  naturally  given  them  by 
other  courts.  We  will  therefore  consider 
these  decisions  in  connection  with  the  ques- 
tion now  discussed. 

Barber  v.  Barber,  ffi  U.  S.  (21  How.)  582, 16 
L.  Sd.  226,  was  decided  In  1858.  In  that  case 
the  wife  had  obtained  in  1847  in  New  York, 
where  the  parties  then  resided,  divorce  a 
mensa  et  thoro.  The  decree  provided  for 
the  payment  of  alimony  of  a  definite  amount, 
computed  to  a  fixed  date,  and  thereafter  in 
stated  quarterly  installments.  Without  pay- 
ing any  alimony  the  husband  left  New  Yorlc 
and  went  to  Wisconsin,  where  some  years 


later  the  wife  instituted  proceedings  in  equity 
in  the  United  tSates  District  Court  for  the 
recovery  of  arrears  of  alimony  and  obtained 
a  decree  for  ench  arrears  with  interest, 
amounting  to  nearly  $6,000.  The  Supreme 
Court  of  the  United  States  upheld  the  find- 
ing, saying,  on  page  606  of  21  How.  (10  li. 
Ed.  226): 

"Alimony  decreed  to  a  wife  In  a  divorce  of 
separatioo  from  bed  and  board  is  aa  much  a  debt 
of  record,  until  the  decree  has  been  recailed,  as 
any  other  judgment  for  monej  is." 

This  was  long  regarded  as  a  leading  case. 
In  Arrington  v.  Arrington,  127  N.  C.  100,  37 
S.  Bv  212,  62  L.  B.  A.  201,  80  Am.  St  Bep. 
781  (decided  in  1800),  a  wife  sought  to  en- 
force a  decree  for  alimony  obtained  in  1879 
in  Illinois,  requiring  the  payment  semi- 
annually until  further  order  of  the  court 
of  stated  amounts,  one  for  her  own  support 
and  the  other  for  the  Bupirart  of  her  minor 
children.  When  the  proceedings  were  In- 
stituted in  North  Carolina  the  arrears  ex- 
ceeded $7,000,  and  the  children  were  all  Of 
age.  The  decree  was  held  to  be  entitled  to 
full  faith  and  credit,  Barber  v.  Barber,  supra, 
being  dted  as  an  authority,  and  the  plaintiff 
obtained  Judgment  for  so  muCh  due  under 
said  decree  as  was  not  barred  by  the  statute 
of  llndtatlonB  of  North  Carolina.  See,  also, 
Enapp  V.  Knapp  (D.  C)  S9  Fed.  041  (1883). 

Lynde  v.  lomde,  181  U.  S.  188,  21  Sup.  Gt 
S65,  45  L.  Ed.  810,  was  decided  in  1901.  In 
this  case  ttie  wife  obtained  a  decree  'in  the 
Cotirt  of  Chancery  of  New  Jers^,  In  1897, 
avrardlng  her  alimony  in  the  sum  of  $7,840  to 
a  day  certain,  $1,000  counsel  fee,  and  future 
alimony  at  $80  a  week.  She  brought  an  ac- 
tion on  thia  decree  In  the  Supreme  Court  ot 
New  Yoi^,  and  obtained  Judgmokt  including 
therein  $4,400  accrued  unpaid  we^ly  alir 
mony.  In  the  Appellate  Diviidtm  ttie  amount 
named  was  reduced  by  eliminating  the  sum 
of  accrued  weekly  alimony  (41  App.  Div.  280, 
5S  N.  Y.  Supp.  667),  whidi  Judgment  waa 
affirmed  by  the  Court  of  A^^als  (102  N.  7. 
405,  66  N.  E.  979,  48  U  B.  A.  679,  78  Am. 
St  Rep.  332),  and  by  the  Supreme  Court  of 
the  United  States,  supra.  The  latter  court 
on  page  187  of  181  U.  S.,  on  page  660  (d 
21  Sup.  Ct  (46  Ii.  Ed.  610),  says: 

"The  decree  for  the  pavmeat  of  $8,840  was 
for  a  fixed  sum  already  due,  and  the  jud^rment 
of  the  court  below  was  properly  restricted  to 
that  The  provision  of  the  payment  for  alimony 
in  the  future  was  subject  to  the  discretion  of 
the  Court  of  Chancery  of  New  Jersey,  which 
miffht  at  any  time  alter  it,  and  waa  not  a  final 
judgment  for  a  fixed  amn." 

Thereatterwards  some  courts,  interpret- 
ing the  decision  in  t^nde  v.  Lynde,  supra, 
either  as  overruling  Barber  Barber,  supra, 
or  at  least  as  Inconsistent  with  it  held  that 
an  allowance  in  so  far  as  It  awards  alimony 
to  become  due  and  payable  periodically  after 
entry  of  the  decree  is  not  within  the  protec- 
tion of  the  full  faith  and  credit  clause  of  the 
federal  Constitution  so  as  to  require  its 
aifOTcement  In  another  state.  Page  t>  Fage^ 
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sapra  (190(9 »  Israti  t.  Israel,  148  Fed.  6T6, 
TO  C.  G.  A.  32.  9  L.  B.  A.  (N.  S.)  1168,  8  Ann. 
Gas.  eOT  a906):  Hnnt  r,  Mnnroe,  82  UtaH. 
428.  91  Pac.  269,  11  Ll  R.  A.  (N.  S.)  249 
(1907) ;  SiBtare  v.  Slatare,  80  Conn.  1,  68  Atl. 
772,  125  Am.  St  Hep.  102  (1907).  But  In 
Wagner  v.  Wagner,  supra  (decidecl  In  1904), 
this  court  beld  tbat  an  action  of  debt  on 
Judgment  would  Me  on  a  decree  for  alimony 
payable  In  Installments  entered  by  tbe  su- 
perior court  In  Massachusetts.  This  court, 
while  referring  to  the  Lynde  Case  as  per- 
mitting an  action  at  law  on  a  decree,  dted 
Barber  t.  Barber,  supra,  as  "one  of  the 
strongest  cases  In  support  of  tbe  enforcement 
of  accruing  alimony,"  and  said: 

'*The  objection  tbat  an  allowance  Is  subject 
to  alteration  by  the  court  ordering  it,  and  so 
It  cannot  be  retarded  at  a  final  or  coDclualTe 
judgment,  has  little,  if  any,  weight  as  to  an 
amount  uready  due  at  the  time  of  tbe  suit." 

Tbe  Sistara  Case  was  takw  to  the  Supreme 
Court  of  the  United  States,  and  is  reported  In 
218  U.  &  1,  30  Sup.  Ct.  682,  64  L.  Bd.  906, 
28  L.  B.  A.  (N.  S.)  1068  a910).  In  this  case. 
In  1899.  by  Judgment  of  the  Supreme  Court 
of  New  York,  the  wife  was  granted  a  sepa- 
ration from  the  bed  and  board  of  her  hus- 
band, and  he  was  ordered  to  pay  her  weekly 
the  sum  of  (22.60  for  the  support  of  her- 
self and  the  maintenance  and  education  of 
their  mlnw  cMId.  The  Supreme  Court  of  the 
United  States,  in  considering  the  question  of 
**the  application  as  a  general  rule  of  the  full 
faith  and  credit  clause  to  Judgments  for  ali- 
mony as  to  past-due  lostallmeuts,"  discussed 
at  length  the  Barber  and  Lynde  Cas^,  say- 
ing, on  page  15  of  218  U.  S.,  on  page  68Q  of 
30  Sup.  Ct  (64  L.  Sd.  90S,  28  li.  R.  1.  [N. 
S-l  1068)- 

"Wben  these  two  cases  arc  conRidered  togeth- 
er, we  think  there  is  no  iaevitable  and  neces- 
saiT  conflict  between  them,  and  in  any  event,  if 
there  .be,  tiiat  Lynde  v.  Lynde  must  be  re- 
atrieted  or  qnaUfied  so  as  to  cause  it  not  to 
oTeraule  the  ded^n  In  the  Barbae  Case." 

On  page  16  of  218  17.  S.,  on  page  686  of 

30  Sup.  Gt  (64  L.  Bd.  906,  28  L.  a  A.  [N. 

S.]  1068),  the  court  says: 

"We  think  the  conclusion  is  Inevitable  that 
the  Lynde  Case  cannot  be  held  to  have  over- 
ruled the  Barber  Case,  and  therefore  that  tbe 
two  cases  must  be  interpreted  in  harmony,  one 
with  the  other,  and  that  on  so  doing  it  results : 
B^rst  That  generally  speaking,  where  a  de- 
cree Is  rendered  for  alimony  and  is  made  pay- 
able in  future  installments,  the  right  to  such 
installments  becomes  absolute  and  vested  upon 
becoming  due,  and  b  therefore  protected  by  the 
full  faiu  and  credit  daose.  prOTlded  no  modifi- 
eation  of  the  decree  has  been  made  prior  to 
the  maturity  of  the  inatallmeiita.  •  *  »  Sec- 
ond. That  thia  general  rule,  however,  does  not 
obtain  where  by  the  law  of  the  state  In  whicb 
a  judgment  for  future  alimony  is  rendered,  the 
right  to  demand  and  receive  such  future  alimony 
is  discretionary  witb  the  court  which  rendered 
the  decree,  to  such  an  extent  that  no  absolute 
or  vested  right  attadiee  to  receive  the  install- 
ments ordered  b^  the  decree  to  be  paid,  even  al- 
though no  application  to  annal  or  modify  the 
decree  in  respect  to  alimony  had  been  made 
prior  to  the  InstaUmenta  becoming  due." 


I  Tbe  court  then  considered  flw  flnallly  of 
tbe  New  Tork  Jndgmrat  as  to  past-dne  in- 
stallments for  fntnre  alimony  under  tbe  law 
of  the  state  of  New  York. 

Section  1771  of  tbe  New  York  Code  of  Civil 
Procedure  In  force  In  1809  provided  In  sep- 
aration proceedings  for  the  making,  in  the 
final  judgment  or  by  separate  orders,  "direc- 
tions" for  tbe  custody  and  maintenance  of 
tbe  children  of  the  marriage  and  the  sap- 
port  of  the  wife,  and,  further,  that: 

"The  court  may,  by  order  upon  the  applicati<m 
of  eittier  party  to  the  action  after  due  notice 
to  the  other  *  *  *  at  any  time  after  final 
judgment  annul,  vary  or  modify  such  direc- 
tions." 

In  interpreting  this  language  the  Supreme 
Court  saj's,  on  page  22  of  218  U.  S.,  on  page 
688  of  80  Snp.  Gt  (64  L.  Ed.  906,  28  L.  R.  A. 
[N.  S.]  1068): 

"It  is  *  *  *  certain  that  nothins  In  this 
language  expressly  gives  power  to  revoke  or  mod- 
ify an  inBtallment  of  uimony  which  had  ac- 
crued prior  to  the  making  of  an  applicati<m  to 
vary  or  modify,  and  every  reasonable  implica- 
tion must  be  resorted  to  against  the  existence 
of  such  power,  in  the  absence  of  clear  language 
manifesting  an  intention  to  confer  it" 

—and,  after  con^derlng  and  diseussing  serei^ 
al  decisions  of  New  York  courts  and  citing 
Goodsell  V.  Qoodsell,  82  App.  Dir.  63,  81  N. 
Y,  Supp.  806,  as  deciding  that  the  prorlBions 
of  tbe  New  Yorik  Code,  giving  power  to  modi- 
fy an  allowance  of  alimony,  could  only  hare 
a  prospectlTe  operation,  tbe  court  held  tbat 
tbe  Judgment  of  the  New  York  court  was  ab- 
solute aa  to  past-due  installments,  and  as 
such  entltied  to  full  £alth  and  credit  In  the 
courts  of  other  states,  and  so  reversed  the 
dedslon  of  the  Supreme  Court  of  Brrors  of 
Conneetlcnt 

t6]  Under  the  lavra  of  Uils  state  divorce 
proceedings  are  purely  statutory.  Warren  T. 
Warren,  36  B.  I.  167,  at  page  186,  89  Atl. 
651,  and  cases  there  dted.  The  decree  In 
this  case  was  entered  under  sections  11,  12, 
and  18  of  chapter  16S  of  the  General  Stat- 
utes of  1872.  The  two  sections  first  referred 
to  are  as  follows: 

"Sec  11.  Divorces  from  bed,  board,  and  fu- 
ture cohabitation,  until  the  parties  be  recon- 
ciled, may  be  granted  for  any  of  the  causes  for 
which  by  law  a  divorce  from  the  bond  of  mar- 
riage may  be  decreed,  and  for  such  other  causes 
as  may  seem  to  require  the  same. 

"Sec.  12.  In  case  of  such  divorce,  tiie  court 
may  assign  to  the  petitioner  a  separate  main- 
tenance out  of  the  estate  or  property  of  the 
husband  or  wife,  as  the  case  may  be,  in  such 
manner,  and  of  such  amount,  as  th^  may  think 
necessary  or  proper." 

So  mudi  of  section  18  as  is  material  Is  as 

follows: 

"Sec.  18.  The  said  court  Is  empowered  to 
regulate  the  etistody.  and  provide  for  the  educa- 
tion, maintenance,  and  support  of  the  children 
*  •  *  of  all  persons  to  whom  a  separate 
maintenance  may  be  granted  or  who  may  peti- 
tion for  the  same;  *  *  *  and  to  make  all 
necessary  orders  and  decrees  concerning  the 
same,  and  tbe  same  at  any  time  to  alter,  amend, 
and  annul  for  suffloient  cause,  after  notice  to 
tbe  parties  interested  therein." 
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[7]  There  la  no  egress  autboiity  In  the 
statute  to  modify  a  final  decree  for  the  maln- 
toiance  of  a  wife.  In  Sanunls  t.  Bledtmry, 
14  B.  I.  214.  and  Sampson  t.  Sampson,  16 
B.  I.  406,  16  AtL  711,  S  L.  B.  A.  849,  both 
divorces  a  Tlncolo,  It  vas  held  there  wfts 
no  authority  to  modify  a  final  decree  grant- 
ing alimony.  On  like  grounds,  so  tar  as  the 
statutes  are  concerned,  a  decree  for  "sep- 
arate maintenance"  wlttiont  condition  would 
hare  the  character  of  finality  "until  the  par- 
ties be  reconciled."  In  so  far  as  the  authority 
to  alter  decrees  for  the  maintenance  of  chil- 
dren la  concerned,  there  Is  no  express  pro- 
vision or  necessary  Implication  In  Uie  statute 
that  such  alteration  shall  be  retroactlTC  in 
effect  BO  as  to  deprtre  the  decree  of  finality 
up  to  the  time  of  the  alteration.  But  In 
this  case  the  rl^t  to  amend  the  decree  as  to 
the  payment  of  alimony  la  reserved  by  the 
words  "until  the  further  order  of  this  court" 
By  the  terms  at  this  decree  the  respondent 
was  required  to  pay  a  sum  certain  on  the 
first  day  of  every  month.  Until  further 
order  the  sltuatlou  was  the  same  as  If  on  the 
first  day  of  each  month  a  Judgment  or  de- 
cree for  a  definite  sum  were  entered  against 
the  respondent  And  these  sums,  accruing 
monthly  under  the  decree,  must  by  the  rule 
of  reason  as  well  aa  by  the  weight  of  au- 
thority, be  regarded  as  fixed  and  final.  The 
parties  had  had  their  day  In  court,  and  were 
heard  on  the  facts  existing  when  the  decree 
was  entered.  The  reservation  for  possible 
future  alterations  provides  for  a  change  of 
conditions  at  a  later  time.  To  hold  that  the 
further  order  In  alteration  of  the  original 
decree  could  be  retroactlre  would  imply  the 
power  to  Increase  the  amount  to  be  paid 
monthly  by  the  respondent  for  the  period  al- 
ready passed,  although  he  had  fully  com- 
plied with  the  original  decree,  or  to  reduce  the 
Installments  already  paid  and  thus  require  of 
Uie  wife  a  repayment  of  portions  of  the  sums 
already  received  by  her  under  the  decree.  Such 
a  construction  would  be  wholly  unreasonable. 
SIstare  v.  Slstare,  218  U.  S.  23,  30  Sup.  Ct 
682.  54  L.  Ed.  905,  28  L.  R.  A.  (N.  S.) 
1068:  Goodsell  v.  Goodsell,  supra,  82  App. 
Dlv.  70,  81  N.  Y.  Supp.  806.  It  follows  that 
under  the  decree  for  alimony  now  considered 
the  monthly  Installments  as  they  accrued  had 
the  character  of  finality  as  record  Judgments 
or  decrees,  and  that  as  to  them  there  was 
no  authority  in  law  or  by  reservation  In  the 
decree  Itself  for  its  modification.  It  follows, 
also,  from  the  above  that,  inasmuch  as 
Benjamin  F.  Hayward  never  in  his  lifetime 
sought  or  procured  any  alteration  of  the 
decree,  at  Uie  time  of  his  death  there  was 
of  record  against  him  a  final  decree  for  all 
due  and  unpaid  Installments  <tf  alimony 
thereunder.  If  he  in  his  lifetime  could  se- 
cnre  no  modification  of  the  decree  as  to  past- 
due  installments,  there  Is  no  basis  for  such 
on  alteration  after  his  death  at  the  Instance 
of  those  interested  In  his  estate.  In  Wagner 


V.  Wagner,  snpm,  tt  la  ezpreasly  htiid  Oiat 
the  pos^btllty  of  changing  the  decree  ended 
with  the  death  of  the  husband.  But  his 
death  does  not  prevent  a  recovery  for  the 
amount  which  accrued  before  that  event 
1  B.  a  L.  958;  2  L.  B.  A.  (N.  S.)  240.  note, 
Anonymous,  12  Abb.  N.  a  (N.  TO  160,  and 
cases  cited.  The  decree  constitutes  a  claim 
against  the  estate  of  the  deceased  tor  what- 
ever may  be  shown  to  be  due  thereunder. 
Wagner  v.  Wagner,  supra;  Uartln  v.  Thl- 
son,  158  Mich.  616,  116  N.  W.  1013,  18  Lu  B. 
A.  (N.  S.)  267, 126  Am.  St  Bep.  637;  CofTman 
v.  Finney,  65  Ohio  St  61,  61  N.  B.  155,  65 
L.  B.  A.  794;  Mcllioy  v.  Mcllroy,  208  Mass. 
458,  464.  94  N.  E.  696,  Ann.  Cas.  1912A,  984. 
The  third  ground  of  exception  la  therefore 
not  well  taken. 

[B-10]  The  fourth  eroeptton  alleges  a 
change  of  circumstances  of  the  parties  to  the 
divorce  In  that  the  minor  child  named  In  the 
decree,  the  present  appellant  became  of  age 
many  years  ago,  and  was  to  some  extent  sup- 
ported by  her  father  during  her  minority; 
and,  second,  that  Annie  F.  Hayward  was  al- 
lowed, after  the  decree  of  separation,  to  en- 
gage In  business  as  a  trader  and  take  the 
profits  of  the  business.  As  to  the  first  i>oint 
the  ceasing  by  the  mother  to  provide  for  the 
daughter  and  the  letter's  becoming  of  age 
furnished  ground  for  an  application  by  the 
husband  to  modify  the  decree^  It  la  impos- 
sible to  know  whether  or  not  the  decree 
would  have  been  modified  on  such  an  applica- 
tion. The  weekly  allowance  was  so  moderate 
it  cannot  be  positively  assumed  that  under 
the  conditions  ten  years  later  this  sum  would 
be  any  more  than  the  court  would  then  have 
allowed  the  wife  for  her  own  support  But 
the  decree  was  not  modified,  and  no  applica- 
tion for  modification  was  ever  made.  It  Is 
needless  to  say  that  even  a  good  ground 
therefor  does  not  ipso  facto,  effect  the  modi- 
fication of  a  decree.  See  Mcllroy  v.  Mcllroy, 
supra,  20S  Mass.  463,  464,  94  N.  B.  696,  Ann. 
Cas.  1912A,  934.  But  furthermore,  this  Is  a 
proceeding  at  law  to  enforce  a  decree.  The 
decree  is  not  the  subject  of  attack  collateral- 
ly, except  on  the  question  of  the  JuriadlctloD 
of  the  court  making  the  decree  for  alimony, 
which  question  Is  not  raised  here. 

In  Arrington  v.  Arrington,  supra,  the  sit- 
uation was  similar.  Divorce  had  been  decreed 
accomiAnled  by  a  grant  to  the  wife  of  two 
separate  semiannual  allowances,  one  for  the 
support  of  herself,  the  other  for  the  support 
of  minor  children.  When  the  decree  was 
sued  upon  the  children  had  attained  their 
majority.  The  decree  had  not  been  altered. 
In  her  action  upon  the  decree  the  wife  was 
permitted  to  recover  the  sums  allowed  1^  it 
for  the  support  of  herself  and  of  her  chil- 
drw)  up  to  the  date  of  the  wilt  The  first 
point  under  this  exception  Is  therefore  not 
wtil  taken.  And  we  think  there  is  no  merit 
in  the  second  paint.  The  evidence  disposes 
that  after  her  husband  fftlled  to  pay  for  her 
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maintenance  tbe  complainant  undertook 
dressmaldng  In  order  to  support  berself  and 
her  child,  taking  a  shtqi  and  emplo^ng  belp- 
en.  OThls  Is  far  teom  conatltnting  hst  a 
"trader^  va6er  the  statute  then  In  forces 
But  if  she  were,  it  Is  impossible  to  see.  as 
her  earnings  wera  her  own,  bow  her  praise* 
worthy  ^orts  in  this  direction  conld  serve 
to  rellere  her  husband  or  his  estate  from 
liability  under  the  decree. 

[11]  The  fifth  ground  of  acc^itlon  Is  that 
the  rranedy  to  enfbroe  said  decree  equitably 
terminated  before  the  death  of  said  Benja- 
min T.  Hayward  and,  if  not  before,  ended  up- 
on his  death.  Exactly  what  this  signifles  is 
not  apparent,  aa  It  was  not  argued  or  con- 
sidered In  appellant's  brief  by  Itself  or  apart 
from  the  next  four  grounds  of  exception,  and 
It  Is  therefore  OTerruled.  It  has.  In  fact, 
been  disposed  of  In  the  consideration  of  the 
foregoing  grounds  of  exception. 

The  sixth  ground  of  exception  Is  that  An- 
nie r,  Hayward  was  guilty  of  such  laches 
In  the  enforcement  of  her  claim  for  alimony 
as  not  now  entitling  her  to  the  aid  of  tbe 
court  In  its  enforcement;  the  serenth  ground 
is  that  her  claim  is  barred  by  presumption 
of  payment  and  settlement  arising  from  her 
negligence  to  prosecute  the  same;  the  ^gh£h 
ground  la  that  the  claim  Is  barred  by  ac- 
quiescence in  Its  nonx>ayment,  if  nonpayment 
there  was;  and  the  ninth  ground  is  that 
there  was  an  accord  and  satisfaction  be- 
tween said  Annie  F.  Hayward  and  Benjamin 
F.  Hayward  which  embraced  said  alimony. 
Without  dlscnsslng  the  evidence  In  detail  on 
which  the  appellant  bases  these  five  grounds 
of  exception,  It  Is  enough  to  say  that  no  one 
of  them  Is  sufficiently  sustained  or  establish- 
ed, and  they  are  all  overruled. 

[12]  In  the  decision  of  Mr.  Justice  Dor- 
an  he  allowed  the  appellee  to  recover  for  In- 
stallments of  alimony  for  the  20  years  prior 
to  the  death  of  Mr.  Hayward,  and  held  all 
iDstallments  becoming  due  before  October, 
1802,  and  then  remaining  unpaid,  to  be  bar- 
red by  the  statute  of  limitations  as  found  in 
section  4  of  chapter  284  of  the  General  Laws. 
To  this  decision  tbe  appellee  excepted. 

Said  section  4  is  as  follows: 

"Sec.  4.  All  actions  of  debt  other  than  thoae 
in  the  preceding  sections  specified,  and  all  ac- 
tions of  covenant,  shall  be  commenced  and  sued 
within  twenty  years  next  after  tbe  cause  of 
action  shall  accrue,  and  not  after." 

This  court  in  W^ner  t.  Wagner^  supra, 

held  an  action  of  debt  on  Judgment  to  be 
an  appropriate  remedy  to  enforce  a  decree 
for  the  payment  of  alimony  payable  In  In- 
stallments. See,  also,  for  a  general  discus- 
sion of  the  subject  5  Ency.  PI.  &  Pr.  1060.  In 
a  strict  and  technical  sense  a  proceeding 
before  a  probate  court  to  enforce  a  decree 
for  the  payment  of  money  may  not  be  an 
action  of  debt  But  used  In  a  comprehensive 
sense  the  term  "action"  is  applicable  to  any 
form  of  proceeding  "given  by  law  for  the 
recovery  of  that  whldi  is  one's  due."  1 


Ency.  PI.  ft  Fr.  110;  1  Words  and  Phrases, 
12a  This  Is  a  proceeding  in  the  nature  ot  a 
debt  fm  judgment  It  cannot  reasonbly  be 
supposed  that  the  General  Assembly,  In  re- 
quiring all  persons  aa  the  flrat  step  In  their 
enforcement  to  file  their  claims  against  an 
esrt;ate  of  a  decedent  in  the  office  of  the  pro- 
bate <derkt  and  thus  substituting  a  special 
mode  of  iwoceduze  for  the  cnstwnary  actions 
at  common  law,  Intended  to  take  these  claims 
out  tram  the  <veration  of  the  statute  fov  the 
limitation  <a  actions.  In  Mason  t.  TaSt,  28 
B.  I.  888,  00  AtL  QiS,  It  was  held  that  in  the 
allowance  of  claims  by  commisslanerB  upon 
Insolvent  estates  of  deceased  persons,  any 
defense,  Including  the  statute  of  llmltatlonB, 
which  might  have  beoi  pleaded  in  law  by  the 
decedraxt  In  his  Ufetlme,  was  available 
against 'the  allowance  of  such  claims.  If 
such  defenses  are  available  before  commia* 
sloners  appointed  by  a  probate  court,  th^ 
are  clearly  available  befwe  the  court  Itself, 
and  In  the  subsequent  travel  of  the  case. 
See,  also,  Arringtcoi  t.  Arrlngton,  supra; 
Knapp  V.  Knapp,.  134  Maaa  353,  866. 

[II]  The  cases  dted  In  appellee's  brief  as 
to  the  statute  of  Ibnltatlons  In  lelatlcm  to 
suits  In  equity  are  not  In  point,  as  this  Is  a 
proceeding  In  law.  The  claim  that  section  T 
of  diapter  284  oC  the  General  Laws,  which 
prevents  tbe  running  of  the  statute  while  the 
cause  of  action  is  fraudulently  concealed, 
applies  In  his  case  la  not  correct  The  evi' 
dence  here  tends  to  show  the  fraudulent  con- 
cealing of  property,  not  tlie  fraudulent  con- 
cealing of  a  cause  ot  action.  The  exc^tlims 
are  therefore  all  overruled  In  the  cause  en- 
titled Mary  E.  Gilbert  v.  Annie  F.  Hayward 
et  aU  and  said  cause  Is  remitted  to  the  su- 
perior court  for  the  entry  of  a  decree  and 
for  subsequent  proceedings  In  accordance 
with  tiie  decision  of  said  Justice  of  the  su- 
perior court 

Anute  F.  Hayward  v.  Mary  B.  Gilbert  et 
aL,  Equity  No.  280,  la  a  bill  In  equity  brought 
by  the  complainant  In  her  capacity  as  admin- 
istratrix on  the  estate  of  her  late  husband 
and  as  creditor  of  said  estate  against  said 
Mary  E.  Gilbert  and  her  husband,  Charles  A. 
Gilbert  Under  it  she  seeks  to  have  certain 
property  in  the  hands  of  the  respondents  de- 
clared assets  of  the  estate  of  the  deceased, 
and  also  seelcs  to  have  certain  alleged  con- 
veyances of  lands  and  gifts  of  money  and 
other  personal  property  to  the  respondents  by 
the  said  Benjamin  F.  Hayward  declared  to 
be  null  and  void  and  ordered  to  be  set  aside 
on  tbe  ground  that  said  alleged  conveyances 
and  gifts  were  not  complete  by  delivery  be- 
fore the  death  of  said  Benjamin,  and  if 
they  were  so  complete,  that  tbey  were  in 
fraud  of  the  rights  of  complainant  as  a  cred- 
itor of  said  Benjamin  under  tbe  decree 
awarding  her  alimony,  referred  to  and  con- 
sidered In  the  case  of  Gilbert  v.  Hayward, 
supra.  She  charges,  in  substance,  that  her 
husband  from  the  time  she  commenced  her 
divorce  proceedings  up  to  tbe  date  of  his 
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death,  for  tbe  purpose  of  defeating  her  claim 
for  alimony,  successfully  covered  up  and  con- 
cealed by  various  devices  his  Interest  in  his 
then  owned  real  estate,  In  his  stock  in  trade, 
and  later  In  three  certain  parcels  of  real 
estate  situate,  respectlTely,  on  Carpenter 
street,  F<»ter  street,  and  the  Oaklawn  plat, 
all  In  Providence,  also  in  certain  deposits 
kept  in  the  names  of  himself  and  daughter, 
and  in  certain  sums  of  money  loaned  by  said 
Benjamin  to  said  respondents,  and  evidenced 
by  promlsBory  notes,  the  amount  of  which 
deposits  and  notes  were  not  known  to  the 
complainant  The  complainant  admits  In  her 
bill  that  In  1905  she  first  learned  of  the 
ownership  of  said  three  parcels  of  real  estate 
by  her  husband,  and  understood  that  they 
stood  on  the  land  records  in  the  name  of  his 
brother  James.  She  alleges  that  her  hus- 
band and  the  respondents,  with  whom  she 
then  lived,  by  fraud  and  undue  influence  In- 
duced her  to  Join  with  her  husband.  In  re- 
lease of  her  dower  In  executing  deeds  con- 
veying this  real  estate  without  consideration 
to  her  said  daughter,  and  that  the  respond- 
ents then  promised,  in  consideration  of  her 
release  of  dower,  to  give  her  one-half  of 
said  estates,  but  she  further  alleges  that  said 
deeds  were  never  delivered.  The  respond- 
ents deny  any  Indebtedness  to  said  Benjamin 
on  their  part;  disclaim  any  knowledge  of  his 
possessing  considerable  sums  of  money  or  of 
his  attempt  to  conceal  his  property ;  deny 
all  fraud  and  undue  Influence  in  obtaining 
the  complainant's  release  of  dower  in  said 
real  estate,  and  any  promise  to  give  the 
ecnnplainant  one-half  of  said  estates  or  other 
Interest  therein;  but  admit  that  said  re- 
lease of  dower  was  made  in  consideration  of 
the  promise  of  the  respondents  to  support  the 
complainant  during  her  natural  life.  They 
allege  that  said  deeds  were  delivered  in  the 
lifetime  of  said  Benjamin.  They  say,  fur- 
ther, that  complainant  is  estopped  from 
maintaining  her  bill  as  regards  said  real  es- 
tate by  her  co-operation  In  the  conveyance 
thereof;  that  she  has  been  guilty  of  laches 
In  collecting  her  said  alimony;  that  there 
was  accord  and  satisfaction  between  said 
Benjamin  and  the  complainant  as  to  said 
alimony,  and  that  she  has  no  valid  claim 
against  the  estate  of  said  Benjamin.  Issues 
of  fact  were  framed,  and  the  evidence  taken 
in  tbe  case  is  before  us.  The  witnesses  and 
testtmony  are  essentially  the  same  as  in  tbe 
Gllbert-Haymrd  C^se.  Upon  the  Important 
issues  of  the  case  the  prealdiiig  Justice  fouod 
that  Benjamin  F.  Bayward  concealed  his  in- 
terest In  tbe  three  parcels  of  real  estate  in 
questitm  for  the  purpose  of  defeating  com- 
plalnanfs  claim  for  alimony;  that  be  prac- 
tised similar  concealment  for  the  same  rea- 
son wiOk  respect  to  the  depoidta  kept  In  tbe 
names  oi  himself  and  fals  daughter;  also  as 
to  the  sums  idaned  to  bis  son-in-law  on  mort- 
gage; "also  as  to  the  mon^  left  by  blm  upon 
deposit  at  hhi  death  and  used  mbseqturatly 
by  tbe  respondenta** 


[14]  As  to  tbe  release  of  dower  by  the 
complainant,  he  flnds  that  It  was  not  ob- 
tained by  fraud  and  undue  influence.  He 
also  flnds  that  the  complainant  was  "not 
guilty  of  such  laches  In  enforcing  her  claim 
as  should  deprive  her  of  the  aid  of  a  court 
of  equity,"  and  that  the  evidence  of  accord 
and  satisfaction  Is  insufllclent.  As  to  the 
deliver^  of  the  deeds  of  said  real  estate  be 
says: 

"Wbile  there  may  be  some  doubt  upon  the 
question  of  tbe  delivery  of  the  deeds  tbemselves, 
we  are  not  prepared  to  find  that  they  were  not 
delivered." 

The  burden  being  upon  the  complainant  to 
show  nondelivery,  the  finding  Is  against  her 
on  this  point,  and  in  effect,  so  far  as  this 
case  is  concerned,  is  that  there  was  delivery. 

[1 6]  We  are  of  the  opinion  that  the  presid- 
ing Justice  could,  upon  the  evidence,  prop- 
erly make  these  findings.  The  question  of 
estoppel  Is  not  directly  passed  on,  however. 
The  entry  of  a  decree  setting  aside  the  con- 
veyances of  said  real  estate  does  so  Infer- 
entlally.  The  finding  that  Benjamin  T.  Hay- 
ward  concealed  his  Interest  In  the  real  es- 
tate for  the  purpose  of  defeating  tbe  claim 
for  alimony  strictly  applies  to  the  situation 
existhig  up  to  1905,  when  he  disclosed  to  his 
wife  that  he  was  the  real  owner  of  this  real 
estate,  although  two  of  the  parcels  were  of 
record  as  the  property  of  his  brother  James, 
who  had  died  in  1904,  and  the  other  in  the 
name  of  a  third  person.  Upon  receiving  this 
information  the  complainant  had  the  oppor- 
tunity presented  for  seeking  relief  in  equity 
by  treating  this  real  estate  as  held  in  trust 
for  said  Benjamin  by  the  persons  having  the 
legal  title  tbereto.  14  Am.  Eng.  Ency. 
L.  262-264.  She  testifies  that  after  being 
thus  Informed,  upon  the  importunity  of  the 
respondents  she  was  induced  to  Join  with 
her  husband  in  release  of  her  dower  in  the 
conveyance  by  him  of  this  real  estate  to 
their  daughter,  also  that  she  was  then  living 
with  the  respondents  and  "wanted  to  do 
everything  she  could,"  and  that  the  consid- 
eration for  this  release  of  dower  was  the 
promise  of  the  respondents  that  she  should 
have  half  of  this  real  estate  when  it  came 
into  their  controL  On  the  other  band,  they 
testify  that  the  consideration  was  th^ 
promise  to  support  her  for  lifew  They  all 
agree  that  the  release  was  made  for  a  con- 
sideration, but  disagree  as  to  Its  terms.  The 
evidence  shows  tliat  Mr.  Hayward  bad,  prior 
to  the  execution  of  these  deeds,  declared  to 
tbe  respondents,  and  that  this  dedaxatloii 
bad  been  told  by  them  to  tbe  complainant, 
i3mt  St  she  did  not  release  bar  dower,  **tho 
property  will  stand  In  Jim  Hayward'a  imme." 
As  a  matter  of  fact,  however,  the  Aeeda  of 
this  real  estate  to  Badamln  F.  Hayward, 
executed  in  1889,  were  recorded  In  1905, 
shortly  before  the  execution  of  the  deeds  to 
tbe  daughter.  But  this  fact  of  Oi^  being 
of  record  was  not  then  known  to  tfther  of 
tbe  parties  to  this  suit: 
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[II]  It  having  been  found  that  the  com- 
plainant was  not  induced  to  sign  the  deeds  to 
her  daughter  by  fraud  or  undue  Influence, 
It  must  be  held  that  her  release  of  dower  was 
her  voluntary  act,  and  also  that  she  consent- 
ed to  the  .  conveyance  by  her  husband  of  his 
interest  in  this  real  estate.  Under  the  stat- 
utes In  force  in  1906  a  married  woman  as  to 
her  contractual  rights  was  practically  feme 
sole,  and  to  that  extent  she  was  the  subject 
of  estoppel.  11  Am.  &  Eng.  Ency.  L.  396. 
We  think,  therefore,  that  she  Is  either  es- 
topped by  her  conduct  from  claiming  that 
these  conveyances  of  real  estate  to  her  daugh- 
ter were  fraudulent  and  from  faavlbg  them 
set  aside,  or  has  waived  her  right  so  to  do. 
Strictly  speaking,  perhaps,  her  conduct  con- 
stitutes waiver  rather  than  estoppel,  which 
terms,  though  sometimes  loosely  used  inter- 
changeably, are  not  identical  in  meaning. 

"A  waiver  arises  by  the  intentloDal  relin- 
quishment of  a  light  by  a  person  or  party,  or  by 
his  neglect  to  inuat  apoc  hia  right  at  the  prop- 
er time."  Metcalf  v.  Tbenix  Ins.  Co.,  21  B.  X 
807,  SOD,  43  AtL  641.  S42. 

Ihta  estoppel  or  waiver  Is  certainly  true  aa 
to  her  indlTidnaUy  as  a  creditor  of  her 
husband's  estate,  and  if  the  bosband's  deed 
la  valid,  she  Is  dearly  estopped  to  deny  her 
release  of  dower.  Blgelow  on  Estoppel.  439 ; 
Steams  v.  Swift,  8  Pick.  (Mass.)  632. 

[17]  Perhaps  she  is  not  so  estopped  in  her 
capacity  as  administratrix  (16  Cyc  712), 
bat  there  is  no  suggestion  of  any  other  claims 
of  creditors,  at  least  in  any  considerable 
amount;  and,  inasmuch  as  it  appears  that 
the  personal  estate  Is  very  largely  in  excess 
of  all  possible  claims  against  her  husband's 
estate  outside  of  her  own,  and  as  also  under 
the  laws  of  the  state  the  debts  of  a  decedent 
Intestate  are  to  be  paid  out  of  the  personal 
estate  until  It  is  exhausted  before  resort  can 
be  had  for  that  purpose  to  the  real  estate, 
there  Is  no  reason  apparent  why  the  convey- 
ances of  real  estate  by  Benjamin  F.  Hayward 
to  Mary  B.  Gilbert  should  be  set  aside.  As 
to  this  real  estate,  therefore,  the  complain- 
ant should  be  left  to  the  obtaining  of  such 
relief  as  she  may  be  entitled  to  under  the 
agreement  in  accordance  with  -which  the  re- 
lease of  dower  was  made. 

[IB]  As  to  the  certificates  of  deposit  in 
the  Khode  Island  Hospital  Trust  Company 
and  the  Industrial  Trust  Company,  the  de- 
posits in  the  Providence  Institution  for  Sav- 
ings, and  Citizens'  t^avings  Bank,  the  sums 
of  $1,800  and  $1,400,  lent  to  one  or  both  of 
the  respondents  by  said  Benjamin  F,  Hay- 
ward  and  secured  by  unrecorded  mortgages 
on  the  land  of  the  respondent  Charles  A. 
GUbert,  together  with  all  other  sums  of  mon- 
ey of  tbe  estate  of  said  Benjamin  which  have 
come  into  the  possession  of  these  respond- 
ents, amounting  in  all,  as  set  forth  In  the 
decree  of  the  superior  court,  to  approximate- 
ly $14,000,  so  much  of  said  decree  as  requires 
these  sums  to  be  paid  over  to  the  complain- 


ant with  Interest  Is  approved.  So  far  as  any 
attempted  transfer  to  his  daughter  by  the  de- 
cedent of  his  personal  estate  or  any  part 
thereof  was  Incomplete  and  ineflectual.  It,  of 
course,  belongs  to  and  is  a  portion  of  his 
estate.  In  so  far  as  such  transfer  was,  as  to 
any  portion  of  said  personal  estate,  if  any, 
formally  complete  and  effectual,  it  Is  set  aside 
as  being  In  fraud  of  tbe  complainant  as  a 
creditor.  Robinson  v.  McKenna,  21  R.  I.  117, 
42  Atl.  510,  79  Am.  St.  Rep.  793;  Tucker  v. 
Denlco,  26  R.  I.  660,  69  Atl.  920 ;  14  Am.  & 
Eng.  Ency.  L.  264,  265.  Accordingly  so  much 
of  said  decree  of  the  superior  court  as  de- 
clares tbe  deeds  from  said  Benjamin  F.  Hay- 
ward  conveying  said  Foster  street  and  Oak- 
lawn  plat  estates  null  and  void,  and  requires 
their  cancellation,  and  as  requires  the  sum  of 
$3,000,  being  the  proceeds  of  sale  of  tbe 
Carpenter  street  estate,  and  the  rents  and 
profits  of  said  three  estates  which  have 
come  Into  the  respondents'  possession  since 
the  death  of  Benjamin  F.  Hayward,  to  be 
paid  to  the  complainant,  is  disapproved  and 
reversed.  Said  sum  of  $3,000  Is  ordered  to 
be  paid  to  the  respondent  Mary  E.  Gilbert. 
The  decree  appealed  from,  e:tcei>t  as  herein 
disallowed  and  reversed,  Is  affirmed. 

A  form  of  decree  may  be  presented  to  this 
court  on  the  28th  day  of  December,  1914,  at 
10  o'clock  -a.  m.,  modifying  the  decree  ap- 
pealed from  In  accordance  with  this  opinioo. 


WAITD  V.  STANLEY. 
(Supreme  Coutt  of  Vermont.    Lamoille.  Dec 
12,  19140 

1.  CONTa^OTS  (S  171*)— OORBTBDCnON. 

A  contract  for  the  sale  of  land  and  person- 
alty for  a  fingle  consideratio&  is  indivisiDle  and 
entire. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |{  754-757 ;  Dec.  Dig.  {  171.*] 

2.  VsnDOB  AND  PCBOHASEB  (g  53*)— iNSrALL- 
USNT  ConTKACTV— CONSTBUCnON, 

A  contract  for  tbe  sale  of  land,  payment 
to  be  made  in  installments,  and  title  to  be  con- 
veyed upon  the  last  payment,  is  executory  until 
the  conveyance  is  made,  although,  in  equity,  the 
purchaser  is  treated  as  the  owner  of  tbe  equita- 
ble interest,  which  increases  as  each  inatallment 
n  paid  until  he  becomes  the  owner  of  the  entire' 
beneficial  interest  and  can  demand  a  conveyance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {         Dec  Dig.  §  53.*J 

3.  SPECIFIO  PSBPOBUAnOK  (I  06*)— Laho  Coh- 
TBACl^FOBBCI-OSUKB. 

A  contract  for  the  conveyance  of  land  may 
be  foreclosed  by  a  suit  in  equity  to  compel  the 
purchaser  to  make  payment  of  the  purchase 
price  within  a  spedfled  time  or  idse  be  barred 
of  all  rights  under  the  contract. 

[Ed.  Note.— For  other  cas^  see  Specific  Pet^ 
formance.  Cent  Dig.  S  197;  Dec  Dig.  S  66.*] 

4.  Vekdob  and  Pubchabbb  ^  302')— CoN- 
TBACTS— Remedy  of  Vehdob. 

Where  a  vendor  sold  land  to  be  paid  for  on 
installmmts,  tbe  vendee  to  have  possession,  but 
title  not  to  pass  until  all  the  installmentB  had 
been  paid,  the  vendor  cannot,  after  foreclosure 
of  tbe  purchaser's  Interest,  recover  installments 
which  were  due  and  unpaid  at  the  time  of  tbe 
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foreclosure;  for  the  trau8f«r  of  the  property  aod 
the  pajnoent  of  the  parcbase  price  are  correla- 
tive obligationa,  one  oeine  the  cooBideratioi)  tor 
tbe  other. 

[EM.  Note.— For  otber  caeee,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S§  845-850 ;  Dec.  Dig.  $ 
302.*1 

Powers,  0.  J.,  and  Taylor,  J.,  dissenting. 

Exceptions  from  Lamoille  Goimtr  Court; 
Frank  L.  Fiah,  Judge. 

General  assumpsit  by  S.  B.  Waite  against 
Henry  I.  Stanley.  There  was  a  Judgment  for 
plaintiff,  and  defendant  excepted.  Bxeep- 
tlous  sustained. 

The  declaration  Is  In  general  assumpsit. 
Plea,  general  Issue.  The  trial  was  by  the 
court  On  the  facts  found  judgment  was  ren- 
dered for  the  plaintiff  to  recover  the  sum  of 
$854.03,  and  costs.  One  item  of  the  plaintiff's 
Bpecificationa,  which  was  allowed  and  enter- 
ed into  the  judgment,  was:  "To  balance  pay- 
ment due  November  11, 1911,  and  interest  due, 
November  11,  1912,  $598."  This  item  was  the 
unpaid  balance  of  the  first  Installment  of  pur- 
chase money  stipulated  to  be  paid  in  the  land 
contract  signed  and  sealed  by  the  parties, 
which,  80  far  as  material  in  this  case,  was  as 
follows: 

"Articles  of  agTeement,  made  the  31st  day  of 
October,  A.  D.  1911,  between  Smith  B.  Waite, 
•  *  •  of  the  first  part,  and  Henry  I.  Stan- 
ley, *  *  *  of  the  second  part,  as  folJows,  to 
wit:  The  said  party  of  the  first  part,  for  the 
coDBiderations  hereinafter  named,  hereby  agrees 
to  sell  to  said  party  of  the  second  part,  who 
hereby  agrees  to  purchase,  the  following  de- 
scribed lands  and  personal  property  conustlng 
of  farm  and  dairy  tools,  live  stock,  etc..  name- 
ly: • 

"The  said  party  of  the  second  part  agrees  to 
pay  to  said  party  of  the  first  part,  for  the  said 
premises  and  above-described  personal  property, 
the  snm  of  liz  thousand  dollars,  in  the  follow- 
ing installmenti,  that  is  to  say:  Twelve  hun- 
dred dollars  on  or  before  the  tenth  day  of  No- 
vember, 1911 ;  then  two  hundred  dollars  and  in- 
terest on  the  whole  unpaid  debt  on  or  before  the 
lltb  day  of  November  in  each  year  for  four 
succeeding  years  (1912,  1913,  1914.  and  1910) ; 
then  five  hundred  dollars  and  interest  each  year 
and  interest  until  the  full  amount  of  the  pur- 
cba'se  price  has  been  paid. 

"And  the  said  party  of  the  second  part  does 
hereby  agree  to  pay  all  taxes,  rentals,  assess- 
ments, and  insurance  imposed  on  said  premises 
when  they  are  due  each  year,  and  not  to  com- 
mit or  suffer  any  waste  or  damage  on  said  land, 
by  cutting  down,  carrying  off,  or  destroying 
any  timber  or  trees  growing  or  being  thereon, 
other  than  shall  be  necessary  for  making  neces- 
sary buildings  or  repairing  the  same,  or  for 
fences  or  for  fuel;  and  the  said  party  of  the 
second  part  shall  carry  on  and  cultivate  the 
farm  in  good,  husbandlike  manner,  and  shall 
care  for  the  stock  in  the  same  manner,  always 
keeping  them  in  good  order  and  condition,  and 
shall  improve  the  buildings  to  tbe  extent  of  at 
least  $150  each  year  by  the  way  of  repairs. 

"It  is  further  agreed  that  the  ownership  of  all 
personal  property  and  additions  thereto  Is  and 
IB  to  remain  in  the  said  S.  B.  Waite. 

"It  is  hereby  agreed  that,  if  the  said  party  of 
the  second  part  shall  fail  in  the  performance 
of  the  aforesaid  agreements  or  stipulations  on 
his  part  to  be  performed,  then  it  shtili  be  lawful 
for  tbe  said  party  of  the  first  part,  at  any  time 
after  such  dpfanlt,  if  he  sees  fit,  to  declare  the 
contract  forfeited  and  vacated,  and  to  re-enter 


upon  and  take  possession  of  said  pronises,  ud 
aU  buildings  and  improvements  thereon,  and  all 
accretions  of  personal  property  on  said  prem- 
ises,  and  to  seU  and  dispose  of  the  same  to  tny 
person  or  persons  whomsoever ;  and  the  said 
party  of  the  first  part  shall  and  may  retain  til 
sums  of  money  paid  by  the  said  party  of  the 
second  part,  or  any  subsequent  purchaser,  as 
and  for  liquidated  damages,  for  such  failure. 

"It  is  further  agreed  by  and  between  the  pu- 
tics  of  the  first  and  second  part  that  the  owner- 
ship of  all  the  products  of  the  dairy  and  farm 
of  all  description  shall  be  and  remain  ia  the 
party  of  tbe  first  part  until  the  obligations  doe 
each  year  are  fully  paid. 

"And  the  said  party  of  the  first  part  does 
hereby  agree 'that  on  payment  of  said  purchase 
money,  and  interest,  and  the  performance  of  tbe 
agreements  and  stipulations  as  aforesaid,  b; 
and  on  the  part  of  tiie  said  party  of  tbe  second 
part,  he  or  bis  heirs  or  assigns  will,  by  a  good 
and  sufficient  warranty  deed,  convey  or  otuse 
to  be  conveyed  to  the  party  of  the  second  part, 
his  heirs  or  assigns,  the  aforesaid  hereditamenti 
and  premises." 

The  plaintiff  offered  this  contract  In  evi- 
dence: (1)  For  the  purpose  of  showing  the 
agreement  for  the  payment  of  the  $1,200: 
and  (2)  in  connection  with  the  testimtmy  of 
the  witness  as  to  the  extension  of  his  con- 
tract by  parol.  The  defoidant  objected  to  Its 
admission  on  the  grounds:  (1)  That  the  ac- 
tion Is  general  assumpsit,  and  the  Item  for 
the  part  of  said  $1,200  unpaid  cannot  be  re- 
covered, the  ccttitract  being  executory;  (2) 
because  the  agreement  Is  under  seal,  and  tbe 
action  to  recover  the  claimed  amount  is  on- 
der  covoiant,  not  assumpsit  The  evidence 
was  admitted,  and  exception  saved.  Defend- 
ant also  excepted  to  the  judgment  rendered, 
on  the  ground  that  it  contained  the  Item  of 
$598.35  arising  under  the  land  contract 

Argued  before  POWERS,  C.  J.,  and  MUN- 
SON.  WATSON,  HASEI/TON,  and  TAI- 
LOa,  J  J. 

R.  W.  Hnlbnrd,  Of  Hyde  PaA,  and  U.  P. 
Maurice,  of  MotrisriUe,  for  plaindffl:  W. 
B.  LodElin,  of  Bldiford,  for  defendant 

WATSON,  J.  [1]  Although  the  contract 
upon  which  tbe  plaintiff  bases  his  right  to 
recover  the  item  In  dispute  was  for  the  sale 
by  him  to  the  defendant  of  both  land  and 
personalty,  yet  tbe  consideration  was  single, 
tbe  contract  indivisible  and  eutlre.  Fay  v. 
Oliver,  20  Vt  118,  49  Am.  Dec.  764;  White 
V.  White,  68  Vt  161,  34  Atl.  425.  It  was  also 
executory. 

[2-4]  At  law,  It  merely  Imparted  to  the 
defendant  an  Inchoate  and  imperfect  right 
The  ownership  of  the  property  remained  in 
the  plaintiff.  To  make  the  ownership  of  the 
defendant  complete,  something  remained  to 
be  done  by  the  plaintiff:  He  must  pass  Us 
legal  interest  in  legal  form.  In  other  words, 
he  must  convey  the  property  according  to 
the  mode  of  conveyance  required  by  taw. 
This  he  was  not  obligated  to  do  until  foil 
payment  of  the  purchase  money  and  Inter- 
est had  been  made  by  the  defendant  in  an- 
nual installments  covering  a  period  of  12 
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rears.  Id  Vermont  Marble  Go.  t.  Mead,  85 
Vt.  20,  80  Atl.  862.  It  la  said  that: 

"In  law,  a  cootract  for  the  sale  of  land  is 
wbollr,  and  in  everr  respect,  executory;  the 
Vendor  remains  to  aU  iatents  the  owner  ot  the 
property,  and  can  convey  it  free  from  an;  legal 
claim  or  iocumbrance ;  and  the  vendee  acquires 
no  interest  whatever  tn  the  land." 

Under  tbe  contract  the  defendant  had  the 
right  of  possession.  By  Its  terms  $1,200, 
the  flxst  Installmeat  of  the  purchase  money, 
was  to  be  paid  on  or  befcure  November  10, 
1911.  It  was  not  so  paid.  At  some  time- 
but  when  does  not  appear^lt  was  paid  in 
part,  leaving  unpaid  the  Bum  of  $388.35,  the 
amount  <Hr  the  item  in  eontroTersy.  The 
plaintlfl  says  the  time  of  the  payment  of  this 
sum  was  extended  by  parol.  The  record, 
however,  does  not  show  such  eztensian  to 
any  definite  time,  nor  upon  any  new  consider- 
ation, nor  that  the  defendant  was  not  in  de- 
fault as  to  such  payment  at  the  time  of  the 
commencement  of  this  suit  and  the  suit  In 
equity  hereinafter  noticed.  The  second  in- 
stallment was  stipulated  to  be  paid  on  or 
before  November  11,  1912.  Whether  It  was 
so  paid  does  not  expressly  appear,  but  we 
assqane  It  was  not  This  action  was  com- 
menced two  days  after  this  Installment  be- 
came  due,  and  on  the  same  day  strict  fore- 
closure proceedings  In  equity  "were  brought 
on  said  contract"  by  the  plaintiff,  and  there- 
in a  decree  was  taken  In  his  behalf,  which 
decree  became  final  May  6, 1913,  a  day  prior 
to  the  trial  of  this  action  at  law  In  the  court 
below.  When  these  two  suits  were  commenc- 
ed tbe  defendant  was  in  defatilt  in  payment 
of  the  purchase  money  to  the  extent  of  the 
unpaid  iwrtlon  of  the  first  installment  and 
the  second  Installment  By  reason  of  such 
default  the  plaintiff  saw  fit  to  avail  himself 
of  the  provision  of  the  contract  allowing  him. 
If  defendant  should  fail  in  performance,  "to 
declare  the  contract  forfeited  and  vacated, 
and  to  re-enter  upon,  and  take  possesion  of, 
said  premises."  The  foreclosure  proceedings 
must  have  been  for  the  effective  enforce- 
ment of  this  provision  (being  "broaght  on 
said  contract"),  and  the  decree  therein  con- 
clusively shows  that  the  defendant  had  fail- 
ed to  perform,  and  that  by  reason  thereof, 
the  plaintiff  was  entitled  to  put  an  end  to 
the  contract  and  be  restored  to  the  posses- 
sion of  the  property  agreed  to  be  conveyed. 
No  Intimation  Is  made  of  nonperformance  In 
any  respect  other  tban  as  above  stated. 

In  equity,  after  the  contract  was  signed  by 
the  parties,  although  tbe  equitable  estate 
vested  in  the  defendant,  yet  the  legal  es- 
tate remained  In  the  plaintiff,  be  holding 
it  as  trustee  for  the  defendant  and  having 
a  charge  or  lien  on  the  estate  as  security 
for  the  payment  of  the  unpaid  pnn^ase  mon- 
ey, and.  In  the  absence  of  stlpalations  to  the 
contrary,  a  right  to  retain  the  possession  un- 
til the  purchase  money  Is  fully  paid.  WU- 
kins  T.  SomervUle,  80  Vt  48,  66  Atl.  8S3,  11 
U  B.  A.  (N.  S.)  1183,  180  Am.  8t  Bep.  906; 


Van  Dyke  v.  Cole,  81  Vt  379,  70  Atl.  593; 
Vermont  Marble  Co.  v.  Mead,  85  Vt  20,  80 
AU.  852.  In  Lysagbt  v.  Edwards,  L.  B.  2 
Gh.  Dir.  499,  Sir  Oeorge  Jessel,  Master  of  the 
Rolls,  saytug  the  effect  of  such  a  contract  for 
sale  of  real  property  was  so  completely  set- 
tled before  the  time  of  Lord  Hardwlcke  that 
he  spoke  of  the  settled  doctrine  of  the  court 
as  to  it,  stated  it  as  follows: 

"It  is  that  the  moment  you  have  a  valid  con- 
tract for  sale  the  vendor  becomea,  in  equity,  a 
trustee  for  the  purchaser  of  the  estate  sold, 
and  beneficial  ownership  passes  to  the  purchas- 
er; tbe  vendor  bavinz  a  right  to  the  purchase 
money,  a  charge  or  lien  on  the  estate  for  the 
security  of  that  purchase  money,  and  a  right 
to  retain  possesaion  of  the  estate  until  the  pur- 
chase money  is  paid,  in  the  absence  of  express 
contract  as  to  the  time  of  delivering  possession." 

The  extent  of  the  vendee's  equitable  estate 
Is  well  stated  by  the  Supreme  Court  of  the 
United  States  In  Jennison  v.  Leonard,  21 
WalL  S02,  22  L.  Ed.  630.  There  the  court, 
speaking  through  Mr.  Justice  Hunt  Bald: 

"The  legal  title  remains  in  the  vendor,  while 
an  equitable  interest  vests  in  the  vendee  to  tbe 
extent  of  the  payments  made  by  him.  As  hla 
payments  increase  his  equitable  Uiterest  increas- 
es, and  when  the  contract  price  is  fully  paid, 
the  entire  title  is  equitably  vested  in  him,  and 
he  may  compel  a  conveyance  of  the  legal  title 
by  the  vendor,  his  heirs  or  his  assigns.  Tbe 
vendor  la  a  trustee  of  the  le^  title  for  the 
vendee  to  tbe  extent  of  his  payment."  Sievers 
v.  Brown,  34  Or.  454,  66  Pac.  171.  46  L.  B.  A. 
642. 

In  Bansbrough  t.  Peck,  6  WalL  4ffl,  18 
jj,  Ed.  520,  the  land  contract  so  far  as  ma- 
terial here,  was  very  like  the  one  before  us. 
The  court,  ttirod^  Mr.  Justice  Nelson,  said: 

"In  case  of  a  default  in  the  payments  there 
are  several  remedies  open  to  the  vendor.  He 
may  sn«  on  the  contract  and  recover  judgment 
for  tbe  purchase  money,  wd  take  out  execution 
against  the  property  of  the  defendant,  and, 
among  other  property,  the  land  sold,  or  he  may 
-bring  ejectment,  ana  recover  back  the  posses- 
sion; but  in  that  case  the  purchaser,  by  going 
into  a  court  of  equity  within  a  reasonable  time 
and  offering  payment  of  the  purchase  money,  to- 
gether with  costs.  Is  entitled  to  a  performance  of 
the  contract,  or  the  vendor  may  go,  in  the  first 
instance,  into  a  court  of  equity,  as  in  the  pres- 
ent case,  and  call  on  the  purchaser  to  come  for- 
ward and  pay  the  money  due,  or  be  forever 
thereafter  foreclosed  from  setting  up  any  claim 
against  the  estate." 

See,  also,  Clark  v.  Hall,  7  Paige  (N.  T.) 
382. 

The  record  before  tn  shows  that  In  the 
foreclosure  proceedings  brought  "on  said  con- 
tract" a  decree  of  strict  foreclosure  was 
taken  by  the  plalntifl,  which  decree  became 
final,  and  by  It  be  again  became  the  sole 
and  absolute  owner  of  tbe  property  covered 
by  the  contract  of  purchase,  before  the  trial 
of  this  suit  at  law  on  the  merits.  Such  a 
suit  In  equity  "la  simply  an  action  to  compel 
the  vendee  to  make  payment  of  the  purchase 
price  within  a  specified  time,  or  else  be 
barred  of  all  rights  under  the  contract ;  that 
Is,  an  action  to  foreclose  the  contract"  3 
Pom.  Eq.  Jur.  1 1262.  Whether  the  fact  that 
the  Indivisible  contract  covered  personal 
property,  as  well  as  real  estate,  made  any 
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dlffereiice  Id  the  proper  application  of  ttUs 
pilQelple  It  la  now  too  late  to  Inanlre. 

Concernliis  a  decree  ot  strict  foreclosnre 
npon  such  a  contract,  the  Master  of  the 
Rolls  further  said  In  LyBaght  r.  Edwards, 
already  noticed: 

"Such  a  decree  has  Bometimea  been  called  a 
decree  for  cancellation  of  the  contract;  time 
is  given  hy  a  decree  of  the  cottrt  of  eqaitr. 
*  *  *  and  if  the  time  expires  wlthont  the 
money  being  paid,  the  contract  is  canceled  by 
the  decree  or  judgment  of  the  court,  and  the 
vendor  becomes  again  the  owner  of  the  estate." 

In  Morgan  v.  Dalrympte,  69  N.  J.  Eq.  22, 
46  AU.  664,  it  was  held  that,  where  title  Is 
retained  under  an  executory  contract  to  con- 
vey, and  the  vendee  falls  to  make  payment 
as  stipulated,  the  vendor  has  the  right  to 
enforce  the  obligation  and  cat  off  the  ven- 
dee's equitable  interest  In  the  land  arising 
out  of  the  agreement,  by  foreclosnre  pro- 
ceedings, and  that,  as  the  l^al  title  to  the 
land  was  still  In  the  vendor,  the  only  force  of 
the  decree  la  to  cut  off  the  equitable  title  of 
the  vendee  by  force  of  the  agreement.  The 
decree  In  this  case  was  affirmed  by  the  Court 
of  Errors  and  Appeals,  as  reported  In  60  N. 
J.  Bq,  466,  46  Att.  666.  That  ancb  a  decree 
puts  an  end  to  the  contract  and  restores  the 
possession  of  the  property  to  the  vendor  Is 
according  to  the  holdings  In  Hansbrongh  v. 
Peck,  noticed  above;  Church  v.  Smith,  39 
Wis.  492;  Sparks  v.  Hess,  16  CaL  186 ;  Nel- 
son T.  Hanson,  45  Minn.  6i3,  48  N.  W.  410; 
and  Slevers  t.  Brown,  34  Or.  454,  66  Pac. 
171.  4S  L.  B.  A.  042.  Indeed,  we  liave  found 
no  decision  to  the  contrary. 

Under  the  contract,  the  promise  of  the  ven- 
dor to  convey  the  property  cmstltuted  the 
consideration  for  the  vendee's  promise  to 
pay  the  purchase  numey  (Ferry  t.  Stephens, 
66  N.  T.  321),  and  since  1^  the  decree  in  the 
equity  case  aU  Interest  of  the  vendee  was 
foreclosed,  reason  of  which  the  contract 
was  ended,  and  the  absolute  tlQe  to  the  prop- 
erty reinstated  In  Uie  vendor,  there  was  no 
longer  any  consldfiration  for  the  vradee's 
promise  to  pay  the  purchase  price.  "A  court 
of  chancery  regards  the  transfer  of  real  prop- 
erty In  a  contract  of  sale  and  the  payment 
of  the  price  as  correlative  obUgattons.  The 
one  Is  the  consideration  ctf  the  otlier;  and 
the  one  falling  leaves  the  other  without  a 
cause."  Refold  v.  Woodfolk.  22  How.  318,  16 
L.  Ed.  370;  Turner  v.  Ogden,  66  U.  S.  (1 
Black)  450.  17  L.  ICd.  203.  Thus  the  matter 
stood  at  the  time  of  the  trial  of  this  action 
at  law  In  the  court  below,  and,  the  Item  In 
dispute  being  then  without  consideration,  the 
defendant  was  not  liable  therefor.  See  Saw- 
yer V.  Mclntyre.  18  Vt.  27;  Arbuckle  v. 
Hawks,  20  Vt.  638;  Qraffs  Executrix  v.  Kel- 
ly's Executors,  43  Pa.  453,  82  Am.  Dec  580; 
Day  V.  Lowrle,  6  Watts  (Pa.)  412;  Moore  v. 
Smith.  24  HI.  512. 

It  follows  that  to  receive  the  land  contract 
in  evidence  for  the  purposes  named  in  the 
offer  was  error,  and  the  defendant's  excep- 
tion In  this  respect  also  his  exception  to  the 


judgment  on  the  ground  that  it  Includes  the 
said  Item  arising  out  of  the  land  contract 
must  be  sustained. 

Judgment  reversed,  and  judgment  for  tbe 
plalntUT  to  recover  tiie  sum  of  $255.68. 

TATLOB.  J.  (dissenting).  I  am  unable  to 
concur  with  the  views  expressed  by  the  ma- 
jority. A  sufficient  reason  for  dissent  Is  to 
be  found  In  the  fact  that  the  question  on 
which  the  case  Is  turned  was  not  raised,  nor 
even  hinted  at.  In  the  court  below.  The 
ground  of  objection  was  that  general  assump- 
sit was  not  the  appropriate  remedy  as  to  the 
item  In  controversy.  The  question  first  arose 
when  the  plaintiff  offered  the  contract  in  evi- 
dence. The  defendant  objected  upon  the  fol- 
lowing grounds: 

"First,  because  the  action  is  general  assump- 
sit, and,  under  the  common  counts,  this  item 
*  •  *  cannot  be  recovered,  because  the  con- 
tract is  executory,  therefore  that  sort  of  a  con- 
tract or  the  damages  tbereuader  •  *  *  can- 
not be  recovered  under  common  counts ;  second, 
because  the  agreement  is  under  seal*  and  the 
action  to  recover  the  claimed  amount  Is  under 
covenant,  and  not  assumpsit." 

The  court  admitted  the  contract  for  the 
purpose  of  showing  the  agreemoit  for'tlw 
payment  of  the  $1,200  In  connection  with  the 
testimony  of  Uie  witness  as  to  the  extension 
of  t^e  contract  by  paroL  After  Judgmoit 
tbe  d^endant  was  allowed  an  nceptlon 
thereto  on  the  ground: 

"That  said  Judgment  contained  an  Item  of 
$598.35  arising  under  a  land  contract  ander 
seal.  *  *  *  for  that  recovery  cannot  be  had 
for  such  item  in  this  form  of  action." 

The  record  discloses  no  other  exception  or 
ground  of  objection  relating  to  tills  matter. 

The  defendant  in  his  brief  here  for  the  first 
time  suggested  that  there  could  be  no  recov- 
ery, although  the  brief  Is  almost  wholly  de- 
voted to  the  questions  raised  below.  The 
point  was  not  touched  upon  by  the  plaintlfl 
In  his  brief  nor  In  oral  argument.  If  he  waa 
aware  that  the  defendant  waa  seeking  to 
raise  such  a  question,  though  It  is  quite  pos- 
sible he  was  not,  be  vas  Justlfled  in  relying 
upon  the  repeated  holding  this  court  Uiat 
it  will  consider  on  review  only  questions  rul- 
ed upon  by  tbe  trial  court  The  wisdom  of 
adhering  to  that  rule  Is  w^  Illustrated  In 
this  case,  yrbea.  we  consider  tbe  results  of  a 
departure  from  It  Tbe  plalntilf  is  subjected 
to  a  final  judgment  against  him  without  a 
full  opportunity  for  hearing,  and  the  trial 
court  is  put  in  error,  although  ruling  cor- 
rectly on  the  qnestlim  presmted.  The  plaln- 
tllTs  evidence  tended  to  show  that  the  con- 
tract under  seal  was  enlarged  by  a  parol 
agreement  as  to  the  time  of  payment  of  the 
$1,200.  It  Is  to  be  presumed  in  support  of 
the  judgment  that  the  court  found  as  the 
plaintiff  claimed  In  that  regard.  Usher  v. 
Severance,  86  Vt  528,  86  Atl.  741.  Aa  the 
contract  was  set  at  large  by  the  parol  agree- 
ment, assumpsit,  and  not  covenant  would  be 
the  appropriate  remedy.  Smith  t.  Smith,  46 
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Yt  488,  440:  King  T.  Lamoill«  TaUey  B.  Go., 
SI  Tt  868,  376.  The  defendant  was  in  pos* 
■esston,  and  the  pnrdiaM  price  of  tbe  prem- 
ises was  payable  In  Inatallments.  In  sudi  clr- 
ciizDBtanees  tlie  covenant  for  tbe  payment  of 
all  except  ttw  last  Installment  was  independ- 
ent of  the  plaintiff's  ooTenaid  to  convey.  39 
Cyc.  1911,  and  cases  dted;  29  Am.  &  Eng. 
Bncy,  of  Law,  690,  and  eases  dted.  Badi  in- 
stallment conld  be  sued  for  as  It  fell  due.  To 
that  «rtent  the  contract  would  be  regarded 
as  executed.  As  to  the  Item  in  controversy, 
it  had  become  a  debt  due  and  owing,  with 
nothing  remaining  to  be  done  except  to  pay 
the  money.  In  such  case  general  assumpsit 
would  lie.  Chaffee  v.  Butland  B.  Co.,  55  Yt 
110,  139;  Parker  &  Son  v.  demons,  80  Vt 
621.  68  Aa  646. 

I  might  very  proiwrly  close  this  dissent 
here ;  but  the  importance  of  the  question  dis- 
cussed In  the  majority  opinion  and  my  inabil- 
ity to  subscribe  to  the  role  laid  down,  is  my 
justification  for  considerlDS  a  question  which 
I  deem  to  be  outside  the  record. 

To  deny  any  remedy  in  a  case  like  this  it 
must  be  held  that  the  contract  is  canceled  by 
the  foreclosure,  and  so  fornlshes  no  basla 
for  the  action.  The  argument  of  the  major- 
ity is  based  upon  the  assumption  that  the 
foreclosure  proceeding  operated  to  rescind  or 
cancel  the  contract.  I  am  not  prepared  to 
say  that.  If  the  plaintiff  had  rescinded  tbe 
contract,  or  acted  in  defiance  of  It,  or  taken 
legal  steps  to  terminate  it,  he  could  maintain 
tbls  action.  Of  tbe  cases  dted  in  the  major- 
ity opinion,  none,  however,  go  to  the  point  of 
holding  that  a  foredosnre  of  the  vendee's 
rights  under  a  land  contract,  with  reposses- 
siOD  by  the  vendor  after  tbe  expiration  of  tbe 
law  day,  terminates  the  contract  so  as  to  bar 
rights  of  action  that  have  already  accrued; 
nor  is  there,  in  my  Judgment,  any  Just  rea- 
son for  adopting  such  a  rule.  Tliere  is  a  dis- 
tlnctitai  in  tbe  cases  between  an  ad  of  the 
vendor  rescinding  tlie  contrad  and  an  ad 
"under  the  contrad**  to  enforce  liis  rights; 
and  ftillure  to  note  tbls  distlnctioa  has  led 
to  confoslon.  It  vrjll  be  helpful  In  discover- 
ing the  true  role  to  otmslder  the  relations  of 
the  parties  under  such  a  contract  It  does 
not  do  to  lose  sight  of  the  fad  Hiat  equity 
regards  such  a  oontrad  as  executed  and  as 
i^rattng  to  transfer  the  estate  from  the  ven- 
dor to  the  vendee.  The  latter  Is  treated  aa 
the  owner  of  the  land.  The  vendor  holds  the 
legal  title  as  trustee  for  tbe  vendee,  but  only 
as  security  for  the  payment  of  the  unpaid 
portion  of  the  purchase  price.  Yermrait  Mar- 
ble Ca  V.  Mead  et  aL,  86  Yt  20,  S3,  60  Aa 
862.  As  the  vendee  has  the  full  equitable 
estate,  subject  of  course,  to  the  Incumbrance 
of  any  unpaid  purchase  money,  be  holds  the 
land  xwssessed  of  all  tbe  Inddents  of  real 
owtiersblp,  althom;b  still  wanting  tbe  confir- 
mation of  bis  legal  title  for  the  purpose  of 
security  against  claims  of  third  persons.  He 
may  convey  <tf  Incomber  St;  may  devite  it  by 


wUl;  on  hia  death  intestate  it  descends  to  his 
heirs,  instead  of  his  administrators.  1  Pom. 
Eq.  Jur.  I  368;  27  Harvard  Law  Beview,  79. 
Subsequent  Improvemente,  rises  In  value,  and* 
other  advanti^^es  inure  to  bis  benefit  On 
the  other  hand,  he  must  bear  all  losses  as 
from  fin  or  other  acddental  cause,  all  de- 
pred&tlona  la  value,  and  other  disadvantages. 
In  short,  be  is  entitled  to  all  the  benefits  and 
assumes  all  the  risks  of  ownership.  4  Pom. 
Eq.  Jur.  1  1406.  The  equitable  interest  of  the 
vendor  Is  correlative  with  that  of  the  vendee. 
He  has  no  beneficial  Interest  in  the  land. 
Only  the  naked  legal  title  remains,  whldi  he 
holds  In  trust  for  the  vendee  with  a  lien  so 
long  as  aoy  part  of  the  purchase  price  re>- 
mains  unpaid.  This  lien  Is  not  an  interest  in 
the  land,  is  ndther  a  Jus  ad  rem  nor  a  Jus 
in  re,  but  merely  an  Incumbrance.  1  Pom. 
Eq.  Jur.  S  368  ;  27  Harvard  Law  Bev.  70. 

It  was  held  in  Bowin  v.  iJinsiug,  120  Mich. 
117,  88  N.  W.  384,  67  L.  B.  A.  043,  95  Am.  St 
Bep.  427,  dtlng  several  cases,  that  the  ven- 
dor's title  is  only  a  trust  coupled  with  an  in- 
terest by  way  of  security  for  a  debt,  which  is 
personalty.  The  vendee  is  the  cestui  que 
trust  as  to  the  legal  title.  It  is  said  In  Lewis 
V.  Hawkins,  23  Wall.  119,  127  (23  L.  Ed.  113): 

"In  many  of  tbe  cases  it  is  held  that  the  lien 
of  the  vendor"  who  luu  not  parted  with  tbe  legal 
title,  "is  lubstantUliy  a  nwrtgage." 

In  Church  v.  Smith,  89  Wis.  492,  dted  In 
the  majority  opinion.  It  is  held: 

'The  relation  between  the  parties  ia  analo- 
gous to  that  of  equitable  mortgagor  and  mort- 
sagee.  The  former  has  Uie  equity  of  redemp- 
tion," and  "the  latter  the  correlative  ri^t  of 
foreclosure." 

In  Sparks  v.  Hess,  16  Cal.  186,  also  dted 
by  the  majority.  It  is  said: 

The  vendor  retains  title  as  seenrity  for  the 
debt.    He  may  "sue  at  law  for  the  balance  of 

the  purchase  money,  or  file  his  hill  in  equity 
for  tne  specific  performance  of  the  contract,  and 
take  an  alternative  decree  that"  the  property 
be  sold  and  applied  and  that  vendee  pay  den- 
dency. 

It  should  be  observed  that  under  the  prac- 
tice in  California  the  lien  Is  enforced  by  a 
foreclosure  sale,  rather  than  by  a  decree  of 
strld  foreclosure,  aa  in  this  state;  but  It 
must  be  apparent  that  the  decree  affects  the 
existence  of  the  dontrad  In  both  cases  alike. 
Many  cases  could  t>e  dted  in  support  of  the 
proposition  that  the  relations  of  vendor  and 
vendee  are  similar  to  those  of  mortgagee  and 
mortgagor.  It  is  suffident  to  call  attention 
to  the  foUowlDg  additional  cases:  Church 
V.  Smith,  89  Wis.  492 ;  Lysaght  v.  Edwards, 
2  Ch.  Dlv.  499;  Carthage,  etc.  Mills  v.  Vil- 
lage of  Carthage,  200  N.  Y.  1,  93  N.  E.  60; 
Miles  V.  Hemenway,  69  Or.  Sl^  111  Pac.  696. 
117  Pac.  273 ;  Jordon  v.  Johnson,  60  Ind.  App. 
213,  98  N.  E.  143 ;  Rexford  v.  So.  Woodland 
Co.  (P.  CO  208  Fed.  296 ;  note,  67  L.  B.  A.  643. 

It  comes  to  this,  then,  that,  for  all  prac- 
tical purposes,  thdr  relation  Is  that  of  mort- 
gagor and  mortgagee.  The  vendee  Is  the 
beneficial  owner,  with  right  of  redemption 
notwithstanding  defitult  in  payment;  while 
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the  claim  of  the  vendor  Is  but  an  ordinarr 
money  debt  secured  by  the  contract  as  by  a 
mortgage.  Walker  v.  Gasgraln,  101  Mich. 
608,  60  N.  W.  291;  McGregor  v.  Putn^,  75 
N.  H.  113,  71  Atl.  226,  Ann.  Oas.  1912A,  193. 

When  the  defendant  went  Into  possession 
under  the  contract,  It  was  so  far  executed  as 
to  permit  the  recovery  at  law  of  Installments 
of  the  purchase  money  as  they  came  due. 
The  defendant  being  In  default  as  to  part 
of  the  first  installment,  the  plaintiff  brought 
suit  therefor,  an3  soon  after  brought  fore- 
closure proceedings  which  went  to  a  decree 
while  the  suit  at  law  was  pending.  The 
item  thus  eoecl  for  was  not  included  in  the 
'sum  found  ^ne  in  equity.  After  the  time  of 
redemption  had  run  the  plaintiff  had  judg- 
ment in  the  suit  at  law  against  the  claim 
that  general  assumpsit  was  not  his  remedy. 
It  Is  now  said  that  he  has  no  cause  of  ac- 
tion, because  the  contract  was  terminated 
by  the  foreclosure,  and  because  the  consider- 
ation of  the  defendant's  promise  to  pay — viz., 
plaintiffs  promise  to  deed — ^has  wholly  fail- 
ed. As  to  the  former  claim,  the  action  Is 
not  founded  upon  the  written  contract  but, 
Instead,  upon  a  promise,  express  or  Implied, 
to  pay  money  in  consideration  of  au  ante- 
cedent debt  then  due  and  owing.  The  court 
may  have  found  an  express  agreement  to 
pay.  Independent  of  the  written  contract; 
buti  however  that  may  be,  the  law  would 
imply  such  an  agreement.  As  to  failure  of 
consideration,  the  claim  is  without  merit, 
for  the  consideration  of  the  promise  sued 
upon  was  not  plalntUTe  promise  to  deed,  but 
defendant's  antecedent  debt,  and,  as  to  this, 
there  was  no  failure.  Assuming  that  the 
consideration  of  the  promise  on  which  the 
action  Is  based  was  plaintilTs  promise  to 
deed,  I  am  unable  to  see  how  the  foreclosure 
defeats  the  right  of  action  which  had  al- 
ready accrued.  At  the  time  the  salt  was 
commenced  the  defendant  was  owing  the  sum 
In  controversy.  Then,  or  soon  after,  he  was 
In  default  on  another  Installment  of  the  pur- 
chase price.  He  suffered  his  rights  In  equity 
under  the  contract  to  become  barred  by  fall- 
ing to  pay  as  ordered  by  the  decree.  Is  It  to 
be  said  that  plaintiff's  right  of  action,  If  the 
consideration  thereof  could  be  regarded  as 
assumed,  is  defeated  by  defendant's  further 
default?  That  Is  the  logical  result  of  the 
argument,  unless  we  regard  the  bringing  of 
foreclosure  bill  as  an  election  to  rescind  the 
contract. 

It  may  be  conceded,  as  already  intimated, 
that,  If  the  plaintiff  had  elected  to  rescind 
the  contract  by  declaring  a  forfeiture  and 
ejecting  the  defendant  after  default,  he 
could  not  afterwards  maintain  a  suit  at  law 
for  the  purchase  price;  but  that  Is  not  this 
case.  In  all  that  he  did  the  plaintiff  acted 
within  and  upon  the  contract.  By  bringing 
the  action  for  the  past-due  installment  he 
elected  to  treat  the  contract  as  still  in  force. 
Foster  v.  Lowe,  131  Wis.  64,  UO  N.  W.  829. 
By  foreclosnie  he  took  tlie  only  conslstmt 


course  to  enforce  his  Hen  upon  the  land,  and 
in  so  doing  reaffirmed  the  contract  The  de- 
cree did  not  set  the  contract  aside,  but  pre- 
sumably conformed  to  it  Jones  v.  Bowling, 
117  Mich.  288,  75  N.  W.  611.  By  the  decree 
plaintiff  merely  said  to  the  defendant  you 
must  pay  according  to  contract  or  be  lore- 
closed,  and  It  was  only  by  further  default  on 
the  part  of  the  defendant  that  be  was  di- 
vested of  his  equitable  estate.  If  he  paid 
under  the  decree,  was  the  contract  canceled? 
If  not,  by  what  course  of  reasoning  was  It 
canceled  by  the  same  decree  If  he  did  not 
pay? 

I  select  a  few  from  the  many  cases  In  oth- 
er jurisdictions  in  which  this  question  has 
arisen.  It  was  held  In  WBlbum  v.  Haines, 
53  111.  207,  that  the  bringing  of  a  suit  by 
the  vendor  to  recover  possession  of  the  prem- 
ises did  not  amount  to  a  rescission  of  the 
contract  In  Elterman  v.  Hyman,  192  N. 
T.  113,  84  N.  B.  937,  127  Am.  St  Rep.  862, 
15  Ann.  Cas.  819,  it  was  said  that  a  vendor 
does  not  rescind  when  he  Insists  In  a  court 
of  equity  on  a  right  springing  from  the  con- 
tract and  payment  thereon  pursuant  to  Its 
terms;  that  he  does  not  repudiate  the  con- 
tract hut  stands  on  it  and  affirms  It  as  the 
foundation  of  the  right  he  seeks  to  enforce - 
as  fully  as  If  be  sought  specific  performance. 
In  Hurst  t.  Trow  P.  ft  B.  Co.,  142  N.  Y.  687. 
37  N.  E.  666,  It  wab  held  that  the  termlnatloii 
of  a  contract  as  to  the  future  by  one  party 
owing  to  the  default  of  the  other  la  a  re- 
sclsalon  neither  ab  initio  nor  In  any  troe 
seiue.  In  Wllllama  t.  Forb«,  47  IlL  1-^ 
held  that,  when  a  vendor  reserves  tbe  right 
to  rescind  on  failure  of  the  vendee  to  pay  the 
price  of  the  land,  bringing  an  action  of 
ejectment  will  not  bar  a  prior  actlcoi  of  ao- 
sompalt  on  the  notes. 

I  maintain  that  the  ri^t  to  sae  at  law  fOr 
an  overdue  Installment  of  the  purchase  mon- 
ey and  in  equity  to  enforce  the  Hen  are  dis- 
tinct and  independent  remedies,  and  that 
the  vendor  may  prosecute  either  or  both  at 
the  same  time.  Field  v.  Ashley,  79  Mich. 
231,  44  N.  W.  602 ;  Moody  v.  Eastern  Oregon 
Land  Co.  (C.  C.)  180  Fed.  532  ;  39  Cyc.  1847, 
1848,  and  cases  dted ;  note,  73  Am.  St  Bep. 
567,  and  cases  cited.  While  it  may  be  said 
that  the  contract  was  terminated  as  to  the 
future  by  the  foreclosure  proceedings,  the 
effect  on  rights  that  have  become  fixed  Is 
entirely  different  than  it  would  have  been 
If  the  contract  had  been  canceled  because 
of  some  equitable  ground  for  setting  It  aside. 
This  distinction  is  made  in  Lysaght  v.  Ed- 
wards, 2  Oh.  Div.  499,  relied  upon  by  the  ma- 
jority, a  distinction  which  they  seem  to  have 
overlooked.  I  can  conceive  of  no  valid  rea- 
son for  making  a  distinction  between  tbe 
effect  to  be  given  to  a  foreclosure  of  a  mort- 
gage and  a  foreclosure  of  such  a  contract  as 
this.  The  plaintiff,  like  a  mortgagee,  should 
still  be  at  liberty  to  pursue  his  remedy  Id 
personam  and  recover  the  purdiase  price 
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remaining  nnsatlsfled.  Id  practice,  It  would 
work  complete  Justice  to  both  parties.  The 
majority  holdli^  makes  it  possible  for  the 
vendee  in  possesion  to  profit  by  his  own 
wrong,  or  to  escape  the  consequences  of  bis 
contract  when  it  Is  to  Ms  advantage,  by 
compelling  the  vendor  to  foreclose.  If  the 
value  of  the  property  depreciates  while  In 
the  possession  of  the  vendee,  should  the  ven- 
dor be  made  to  suffer  the  loss?  This  Is  the 
resnit  If  he  Is  referred  to  his  security  alone 
to  recover  the  contract  price.  On  the  other 
hand,  If  the  vendtur  recovers  the  property 
by  foreclosure,  the  debt  for  the  pruchase 
money  Is  discharged,  pro  tanto.  If  It  is  equal 
la  value  to  the  unpaid  balance,  the  debt 
would  be  fully  discharged.  The  defendant 
would  have  to  pay  so  much  only  of  the  pur- 
chase price  as  remained  unsatisfied  by  the 
return  of  the  property.  Devereaux  &  Me- 
serve  v.  Fairbanks,  C2  Vt  587.  This  view  Is 
consistent  with  all  our  cases.  Of  those  dted 
by  the  majority  Sawyer  v.  Mclntyre,  18  Yt. 
27,  related  to  a  craitraet  cwcerning  per^ 
sonal  property  and  bears  no  analogy  to  the 
case  at  bar.  In  Arbackle  v.  Hawks,  20  Yt 
638,  the  defendant  (the  vendor)  had  re- 
Bdnded  the  .contract  and  ejected  the  plaln- 
tifF  (the  vendee),  thus  terminating  the  con- 
tract The  court  properly  held  that,  having 
done  so,  all  claim  upon  the  note  given  for 
the  purchase  money  was  gone.  Bnt  the 
court  Intimated  that  the  plaintiff  might  have 
claimed  a  lien  uiwn  the  land  and  at  the  same 
time  maintain  a  ,sult  for  the  price,  which  is 
consistent  with  the  plalntlfF's  claim  here. 

The  case  dora  not  require  the  application 
of  equitable  principles  to  an  action  at  law, 
bowever  much  could  be  said  in  favor  of  that 
practice.  B^co'ence  to  the  rights  of  the 
parttos  in  equity  is  made  only  to  show  that 
the  bringing  of  the  foreclosure  suit  was  not 
ft  nsdsslon  of  the  c<mtract,  and  that  the 
effect  of  the  proceeding  waa  not  to  cancel 
It  BO  as  to  leave  the  action  unsupported. 

I  am  authorised  to  say  that  POWERS,  0. 
J.,  concurs  In  thla  dissent 


COMMONWEALTH  ex  rel.  BELL,  Atty.  Qen^ 
V.  CITY  OP  POTTSYILLE  et  al. 

(Supreme  Court  of  Pennsylvania.    July  1, 
1914.) 

1.  Statutes   (I  161*)— Conbtbuowoh— Aots 
Passed  at  Same  Session. 

Effect  must,  if  possible,  be  gWen  to  eacl\ 
of  two  acta  passed  at  the  same  session  of  the 
Legislature:  the  presumption  being  strong 
against  an  Implied  repeal. 

lEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  li  280-284;  Dec.  Dig.  |  161.*] 

2.  STATCns  (I  1B7*)  —  CoNSTBConow  — Hi- 
pbauno  Glavbe. 

The  usual  legislative  pbrase  that  all  acts 
inconsistent  with  tbe  act  passed  are  repealed 
leaves  open  the  questlra  what  acts  sie  incon- 
sistent 

lEd.  Note.— For  other  cases,  see  Statutes, 
Cent.  DIR.  SS  225.  228  ;  Dec.  Dig-  I  167.*] 


S.  Municipai.  Cobpobatioks  (S  47*)— 09- 

QANIZATION  OF  ClTT  OF  l^GnBD  CLASS— STAT- 
UTES—OPEaATIOH  AWD  Effect. 

Act  May  28,  1007  (P.  L.  268),  was  merely 
intended  to  amend  Act  April  10,  1906  (P.  L. 
127),  itself  an  amendment  of  Act  May  23,  1889 
(P.  L.  277),  in  respect  to  providing  another 
tribunal  to  issue  the  order  for  holding  tbe  elec- 
tion to  determine  whether  a  city  of  the  third 
class  shall  be  chartered,  and  the  manner  of  hold- 
ing the  same  and  waa  not  intended  as  a  repeal 
of  Act  April  15,  1907  (P.  L.  66),  which  was 
passed  at  tbe  same  session  of  tbe  L^ialature. 

[Ed.  Mote.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  120;  Dec.  Dig.  I 
47.*] 

4.  MtTHIClFAI.    CoBPOBATtONS     (S    12*)— Ob- 
OANIZATIOR   OF  ClTIES  OF  TUIBD  CLASS— 

YALiorrt. 

Where,  at  a  borough  election,  a  majority 
of  the  qualified  dectors  voted  for  incorpora- 
tion as  a  city  of  -the  third  class,  and  all  tbe 
requisite  preliminary  steps  were  taken,  and  let- 
ters patent  issued  b;  the  Governor,  the  cou^ 
properly  refused  to  strike  down  the  charter,  in 
a  proceeding  instituted  three  years  later,  in  the 
name  of  the  Attorney  General,  on  the  ground 
that  the  court  of  quarter  sessions  had  issued 
the  order  to  hold  the  election  as  provided  by 
Act  April  15.  1907  (P.  L.  66),  instead  of  as 
provided  by  the  borough  council  under  Act  May 
28,  1007  (P.  L.  268). 

[Ed.  Note^For  otiier  caMs,  see  Hnnlcta«l 
Oorporations,  Gent  Dig.  H  22-82;   Dee.  Dig. 

Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Quo  warranto  by  the  Commonwealth,  on 
the  relation  of  John  C.  Bell,  Attorney  Gen- 
eral, against  the  City  of  PottsvlUe,  a  mu- 
nicipal corporation,  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  MOSOHZISKEB,  JJ. 

A.  L.  Shay,  O.  B.  Berger,  and  John  F. 
Whalen,  all  of  PottsvUle,  and  J.  B.  B.  t!un- 
nlngham,  Deputy  Atty.  Gen.,  and  John  0. 
Bell,  Atty.  Gen.,  for  appellant  Oeo^  IL 
Roads,  James  B.  Bdlly,  E.  P.  Leuscbner, 
aty  Sol.,  and  William  IL  Fanssett  all  ot 
PottSTllle,  for  appellee 

ELEIN,  J.  [1]  This  litigation  grows  out 
of  what  may  be  very  properly  called  bungling 
l^lslation.  It  would  be  a  difficult  task  for 
any  one  to  satisfactorily  explain  why  the 
Legislature  felt  called  upon  to  pass  the  act  of 
April  16,  1907  (P.  L.  66),  and  the  act  of  May 
28,  1907  (P.  L.  268).  These  acts  relate  to  the 
same  general  subject-matter,  and  could  have 
been  very  easily  and  much  more  properly  em- 
bodied In  a  slDgle  statute.  Tbe  former  act 
contained  no  repealing  clause,  while  the  lat- 
ter act  provided  that  all  acts  or  parts  of  acta 
incoDslsteDt  therewith  "be  aDd  the  same  are 
hereby  repealed."  Both  acts  were  IntcDded 
to  be  amendments  to  the  act  of  April  10, 
1905  (P.  L.  127).  which  was  an  amcDdment 
to  article  1  of  section  1  of  the  act  of  May 
23,  1889  (P.  L.  277),  providing  for  the  Incor- 
poration and  government  of  cities  *  of  the 
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third  class.  The  precise  question  for  deter- 
mination here  Is  whether  the  act  of  May  28, 
1907,  repealed  the  act  of  AprU  15,  1907,  pass- 
ed at  the  same  session  of  the  Legislature. 
There  is  no  express  repeal  of  the  first  act, 
nor  is  there  a  repeal  by  implication,  unless 
we  hold  that  the  provisions  of  the  act  of 
April  15,  1907,  are  inconsistent  with  the  act 
of  May  28,  1907.  We  find  no  such  Inconsis- 
tency as  would  indicate  an  intention  upon 
the  part  of  the  Legislature  to  repeal  the 
former  statute  by  the  later  act.  Indeed,  the 
language  of  both  acts  Is  identical  in  most  of 
their  provisions  and  only  differs  In  a  few 
particulars.  Where  two  acts  are  passed  at 
the  same  session  of  the  Legislature,  the  pre- 
sumption Is  strong  against  Implied  repeal, 
and  efTect  must  be  given  to  each  if  possible. 
36  Oyc.  1086.  This  rule  of  construction  Is  of 
universal  application. 

[2]  Counsel  for  appellant  concede  the  rule, 
but  contend  that  it  should  not  be  applied  to 
the  present  case,  because,  among  other  reti- 
sons  suggested,  the  act  of  May  28,  1907,  con- 
tains a  repealing  clause.  What  was  said  by 
Chief  Justice  Mitchell,  in  Haspel  v.  O'Brien, 
218  Pa.  146,  67  Atl.  123,  11  Ann.  Cas.  470,  is 
directly  in  point  in  so  far  as  the  effect  to  be 
given  the  repealing  clause  has  anything  to  d6 
with  the  present  case.  That  learned  jurist, 
speaking  for  this  court,  stated  the  rule  as 
follows : 

"The  usual  legialatiTe  phrase  U  that  all  acts 
and  parts  of  acts  inconsiatent  with  tiie  act 
passed  are  repealed.  This  Is  only  ex  majoce 
cautela,  for  that  would  be  the  effect  without 
such  a  clause.  But  that  phrase  leaves  open  to 
question  what  acta  are  Inconsisteot." 

[3]  As  herelnt>efore  stated,  we  find  no  such 
Inconsistency  In  the  provisions  of  the  two 
acts,  as  to  Indicate  a  legislative  intention 
that'  the  former  act  ^onld  be  repealed  by 
the  later  one.  That  the  act  of  May  28, 1907, 
was  intended  as  a  fartlier  amendment  and 
not  as  a  repeal  of  the  former  statute  is  Indi- 
cated by  its  title,  in  which  it  is  e^ressly 
stated  to  be  "An  act  to  farther  amend"  the 
act  of  1889  as  amended  by  the  act  of  1905. 
The  phrase  *to  further  amaid"  indicates  an 


intention  not  to  repeal,  bnt  to  add  some  fur- 
ther provisions  to,  the  former  statutes.  We 
therefore  fully  agree  with  the  learned  court 
below  that  the  Legislature  of  1907  intended 
to  amend  the  act  of  April  10,  1905,  in  two 
particulars:  (1)  In  respect  to  providing  an- 
other and  perhaps  an  additional  tribunal  to 
Issue  the  order  for  holding  the  election ;  and 
(2)  as  regards  the  manner  of  voting,  form  of 
the  ballot,  the  computation  of  the  returns, 
and  the  certification  of  the  same.  We  see  no 
difficulty  In  construing  these  acts  so  that 
they  may  stand  together  and  be  considered 
as  in  pari  materia.  It  is  a  simple  question  of 
legislative  intention,  and  if  the  Legislature 
did  not  intend  both  acta  to  be  in  force  and  ef- 
fect, this  legislatttm  would  be  meaningless. 

[4]  Other  reasons  are  urged  by  counsel  for 
appellees  in  support  of  their  contention  that 
the  appeal  should  be  dismissed.  These  we  do 
not  feel  called  npon  to  discuss,  because  what 
has  already  been  said  Is  decisive  of  the  case. 
On  the  merits  the  case  is  against  appellant. 
At  an  election  held  nearly  fonr  years  ago  a 
majority  of  the  qualified  electors  of  the  bor- 
ough of  Pottsvllle  voted  in  favor  of  incorpo- 
ration as  a  city  of  the  third  class.  All  the 
preliminary  steps  were  taken  as  the  law  re- 
quires, and  letters  patent  were  issued  by  the 
Governor  more  than  three  years  ago.  We  are 
now  asked  to  set  aside  all  of  these  proceed- 
ings and  strike  down  the  charter  which  the 
people  demanded  on  the  ground  that  the  court 
of  quarter  sescdons  Issued  the  order  to  hold 
the  election  as  provided  by.  the  act  of  April 
IS,  1907,  whereas  It  is  contended  this  order 
should  have  been  Issaed  by  the  borough  coun- 
cU  under  the  act  of  May  28,  1907.  TUs 
shonld  not  be  done,  onleaa  Imperative  roles 
of  law  80  require.  We  find  no  such  impera- 
tive roles,  either  of  law  or  of  constrvctlmi. 
These  two  acts  can  stand  together,  and,  when 
so  construed,  the  order  for  the  election  waa 
properly  issued,  and  the  utlre  proceedings 
under  which  the  borons^  of  Pottsvllle  be- 
came a  city  of  the  third  class  most  be  deem- 
ed regular  and  valid. 

Judgment  affirmed. 
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RHODES  BROS.  CO.  t.  MUSICIANS'  PBO- 
TBCTIVB  UNION.  LOCAL  NO.  298.  A.  T. 
OF  M.  OF  PBOVIDENOB.  et  aL  (No.  308.) 

(Sivreme  Court  <d  Bhode  labuid.   Jan.  4, 
1916.) 

1.  TSADE  Uwiows  (J  3*)  —  Bt-Lawb  — Bs- 

POBCEUENT— VaUDITT. 

A  by-law  of  a  musicians'  union  that  mem- 
bers should  not  pla;  for  the  proprietor  of  a 
hall,  theater,  etc.,  who  had  broken  a  contract 
with  m«mben,'  and  that  in  case  of  doubt  the 
breach  of  contract  abould  be  referred  to  the 
nnion'B  directors,  was  not  In  itself  unlawful, 
since,  as  members  might  withdraw  from  the 
union,  it  left  them  free  to  enter  the  employ- 
ment of  one  desiring  to  employ  them,  although 
its  enforconent  by  a  vote  of  iti  directors  for- 
biddinir  members  to  enter  the  employment  of 
such  person,  as  musicians,  practically  left  them 
to  choose  between  such  employment  and  mem- 
bership in  tba  union. 

[Ed.  Note.— For  other  eases,  see  Trade  Utt> 
tons,  Gent.  Dig.  |  2;  Dec  Dig.  (  3.*] 

2.  IsjvscnoB  a  101*)— Tbade  Unions— Ih- 

TmiDATION. 

A  musicians'  onion  bad  a  by-law  forbidding 

members  to  play  for  employers  who  had  broken 
a  contract  with  members  and  requiriuE;  the 
question  of  breach  to  be  submitted  to  the  di- 
rectors of  the  union.  The  owner  of  a  dance 
hall,  having  had  complaints  from  his  patrons 
of  the  music,  discharged  his  orchestra  of  union 
members,  and  sought  to  employ  others,  who 
would  accept  if  they  could  without  risk  of  dis- 
cipline from  the  union.  The  owner  submitted 
his  discharge  of  members  to  the  union  directors, 
and  was  heard,  and  the  directors  found  the  con- 
tract with  the  first  orchestra  binding  on  him, 
and  voted  to  forbid  monbers  from  serving  the 
owner.  Edd,  that  such  vote  was  not  intimida- 
tion of  the  new  orchestra  members,  which  could 
be  enjoined,  in  the  absence  of  any  threat  or  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  H  174,  1T6;  Dec.  tig.  S  101.*] 

8.  Injunction  (8  13*)--Peeliminabt  Injunc- 
tion—GitonNDS. 

Complainant,  in  order  to  get  a  preliminary 
injunction,  must  satisfy  the  court  that  there  is 
a  substantial  question  to  be  tried,  the  question 
of  irreparable  injury  depending  largely  upon  the 
oharacter  of  the  alleged  injurious  act,  which 
must  not  only  be  injurious,  but  also  unlawful, 
as  an  injoir  following  fr<an  a  proper  and  law- 
ful act  is  "damnum  absque  injuria." 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  1 18 ;  Dec  Dig.  8  18.*] 

Appeal  from  Superior  Court,  Providence  and 
Bristol  Counties;  George  T,  Brown,  Judge. 

Action  for  Injunction  by  the  Bhodes  Broth- 
ers Company  against  Musicians'  Protective 
Union,  Local  No.  198,  A.  F.  of  M.  of  Provi- 
dence, and  others.  Decree  for  preliminary  in- 
junction, and  respondents  appeaL  Beversed 
and  remanded. 

Fitzgerald  ft  Higglns,  Thomas  A.  Carroll, 
and  James  O.  Collins,  f^Il  of  Providence,  for 
appellants.  Henry  Marsh,  Jr.,  and  John  S. 
Murdoch,  both  of  Provldoice,  for  appellee. 

VINCENT,  J.  This  la  an  appeal  by  the  re- 
spondents from  a  decree  of  the  superior  court 


granting  to  the  Bhodes  Bros.  Company  a  pre- 
liminary Injunction  restraining  the  respond- 
ents from  interfering  with  the  members  of 
said  union  employed  by  the  complainant  com- 
pany and  from  imposing  any  fine  or  penalty 
upon  such  members  by  reason  of  their  con- 
tinued employment  by  the  complainant 

It  appears  that  the  complainant,  the  Bhodes 
Bros.  Company,  has  for  a  number  of  years 
maintained  a  place  of  entertainment  in  Cran- 
ston in  the  state  of  Bhode  Island,  known  as 
"Bhodes  on  the  Pawtuxet" ;  one  of  the  prin- 
cipal features  of  such  place  of  entertainment 
being  a  dance  hall  or  pavilion  where  those 
desiring  to  dance  might  indulge  in  that  pas- 
time under  agreeable  and  suitable  condltloDS 
and  surroundings  upon  the  payment  of  a 
small  entrance  or  other  fee.  To  carry  on  this 
busUiesa  successfully.  It  was  necessary  for 
the  comidainant  to  fonilsh  mnsle  of  a  suitable 
diaracter  and  whtoh  dumld  be  reasonably  sat- 
isfactory to  the  patrons  of  the  place.  For 
several  years  the  complainant  has  exclusive- 
ly employed  members  of  the  respondent  un- 
ion, which  Ifl  a  voluntuy  unincorporated  as- 
sociation, comiKwed  of  feEaaaa  In  the  musical 
profeBslffin  residing  or  located  In  the  city  of 
Providence  and  in  other  towns  and  cities  In 
the  state  of  Rhode  Island.  In  the  spring  of 
1914,  the  oomplolnafLt  altered  Into  the  follow- 
ing omtxact  with  Edward  M.  F^,  a  mosidan 
engaged  In  leading  and  furnishing  orchestras 
and  also  a  member  of  the  respondent  union: 

Musicians'  Protective  Union,  Providence,  B.  I. 

Local  No.  198  A.  F.  of  M. 

Contract  Blank 

March  6.  1914. 

The  undersigned  party  of  the  first  part  and 
second  part,  respectively  agree  as  follows: 

The  party  of  the  first  part  hereby  agrees  to 
furnish  12  musicians,  members  of  Local  No. 
198,  A.  F.  of  M.  as  their  agent,  to  party  of  the 
second  part,  for  $280.00  to  play  at  Rhodes  on 
the  Pawtuxet  six  evenings  per  week,  from  8 
p.  m.  until  11  p.  m.  and  to  play  Saturday  after- 
noons from  3  p.  m.  to  6  p.  m.  (The  party  of  the 
first  part  also  hereby  agrees  to  play  six  after- 
noons and  six  evenings,  each  week,  three  hours 
each  session  for  the  sum  of  $329.50  per  week.) 
(This  eugagement  to  start  on  or  about  April 
15,  1914,  and  to  continue  imtil  balance  of  Uie 
season  ot  1014.) 

It  is  further  agreed  that  if  there  are  any 
bands  or  orchestras  employed  for  this  enirage- 
ment  who  are  unfair  to  the  American  Federa- 
tion of  Musicians,  this  contract  shall  be  con- 
sidered null  and  void,  as  far  as  party  of  the  first 
part  is  concerned,  but  does  not  relieve  party  of 
the  second  part. 

As  the  musicians  engaged  under  the  stipula- 
tions of  this  contract  are  members  of  the  Amer- 
ican Federation  of  Musicians,  nothing  in  this 
contract  shall  ever  be  so  construed  as  to  inter- 
fere with  any  obligation  which  the  musiciaua 
owe  to  the  American  Federation  of  Musicians 
by  reason  of  their  prior  obligntioiis  to  the  Amer- 
ican Federation  of  Musicians  as  members  thereof. 

The  party  of  the  second  part  agrees  to  fulfill 
provisions  of  above. 
B.  M.  Fay, 

Party  of  the  First  Part. 
Bhodes  Bros.  Co., 

A.  A.  Rhodes,  Treas.. 

Party  of  the  Second  Part. 
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Undor  this  contract,  Mr.  F&j  selected 
from  tbe  members  of  the  respondent  union 
an  orcheatra  which  furnished  the  music  at 
"Rhodes  on  the  Pawtuxet"  from  April  11, 
1914,  to  June  6,  1014. 

Mr.  Far,  with  the  exception  of  the  open- 
ing night,  did  not  lead  the  orchestra  him- 
self, but  Intrusted  the  performance  of  that 
duty  to  his  brother.  The  contract  does  not 
by  Its  terms  secure  to  the  complainant  the 
personal  services  of  Mr.  Fay  as  a  leader  or 
otherwise.  The  complainant  claims  that  the 
music  was  so  unsatisfactory  In  character 
that  it  provoked  frequent  complaints,  from 
the  patrons  of  the  place  and  fully  jusUfled 
the  complainant's  action  in  canceling  the 
contract.  After  the  cancellation  of  this  con- 
tract, the  complainant  employed  another 
orchestra,  also  composed  of  members  of  the 
respondent  union,  whereupon  the  union 
through  its  board  of  directors  passed  a  vote 
fbrbldding  Its  members  to  enter  or  to  con- 
tinue in  the  employment  of  the  wHnplalnant 
as  musicians. 

In  this  sltaaUon  of  affairs,  the  complain- 
ant filed  Its  bill  of  complaint  against  the 
Musicians'  Protective  Union,  Local  No.  188, 
A.  F.  of  H.,  Providence,'  R.  I.,  and  certain 
Individuals  composing  Its  board  of  directors. 
The  ccnnplalnant  sets  forth  In  Its  bUl,  as 
amended,  that  It  had  been  tot  years-past  en- 
gaged in  carrying  aa  a  place  of  entertain- 
ment and  amusement  in  Cranston  which  had 
been  and  was  being  patronized  by  a  lai^e 
number  of  people  from  Providence,  Pawtuc- 
ket,  Cranston,  and  other  places  for  the  pur- 
pose of  dancing,  and  that  it  was  necessary 
for  the  complainant  to  enq)loy  an  orchestra 
capable  of  furnishing  music  suitable  for  Such 
purpose;  that  the  complainant  Is  informed 
and  believes  Uut  the  respondent  association 
comprises  In  its  membership  all  the  available 
musicians  In  the  state  of  Rhode  Island ;  that 
the  complainant  has  never  employed  at  Its 
place  of  amusement  any  musicians  outside 
of  the  membership  of  the  resp(mdent  associa- 
tion, and  that  It  does  not  desire  so  to  do; 
that  the  quality  and  character  of  the  music 
has  not  been  and  is  not  satisfactory  to  the 
patrons  of  the  place,  but  has,  on  the  contra- 
ry, provoked  repeated  complaints  making  it 
necessary  for  the  complainant  to  employ  oth- 
er professional  musicians ;  that  It  has  en- 
deavored to  employ  other  musicians  also 
members  of  the  respondent  association  who 
could  and  would  furnish  music  of  a  quality 
and  character  satisfactory  to  Its  patrons, 
but  that  the  respondents  have  undertaken  to 
prevent  other  members  of  the  union  from 
furnishing  music  at  the  complainant's  place 
of  amusement,  and  In  pursuance  thereof  its 
board  of  directors  on  June  4,  1914,  passed  a 
vote  prohibiting  professional  musicians,  mem- 
bers of  the  respondent  association,  from  en- 
tering into  any  engagement  with  the  Rhodes 
Bros.  Company  to  play  at  "Rhodes  on  the 
Pawtuxet"  during  the  season  of  1914.  Tba 


complainant's  bill  prays  fear  a  temporary  and 
permanent  Injunction  restraining  the  re- 
spondents from  Interfering  with  the  com- 
plainant in  the  exercise  of  Its  right  and 
privilege  of  engaging  members  of  the  re- 
spondent association  or  in  any  manner  pre- 
venting any  one  now  or  who  may  hereafter 
be  employed  by  the  complainant  as  a  mnsl- 
dan  or  may  be  desirous  of  such  employment 
from  entering  into  or  continuing  in  any  con- 
tract relations  with  the  complainant  or  from 
depriving  the  complainant  of  the  services  of 
any  such  person  through  the  Imposlticm,  en- 
forcement, or  collection  or  any  threat  or 
attempt  to  Impose,  enforce,  or  collect  any  fine 
or  penalty  or  expel  or  attempt  or  threflteo 
to  expel  any  member  of  the  respondent  un- 
ion on  account  of  his  employment  or  engage- 
ment or  any  contract  with  the  complainant 
In  relation  to  musical  services  growing  oat 
of  the  same,  and  from  contriving  by  tbreat!: 
or  Intimidation  or  In  any  way  hindering  any 
person  from  entering  Into  any  contract  re- 
lations as  a  musician  with  the  complainant, 
and  that  the  notice  to  members  forbidding 
them  to  enter  Into  the  employ  of  the  com- 
plainant may  be  declared  null  and  void  and 
of  no  effect 

The  case  came  on  for  hearing  in  the  su- 
perior court  upon  the  question  of  the  tem- 
porary injunction  upon  bill,  answer,  affida- 
vits, and  oral  testimony.  The  superior  court 
rendered  a  decision,  in  the  first  instance,  that 
the  complainant,  while  having  made  out  a 
case  in  other  respects,  had  failed  to  show 
that  the  action  of  the  respondents,  If  not  In- 
terfered with,  would  result  In  an  IrreparaMe 
injury  to  the  complainant  I^ter  the  case 
was  reopened  before  another  Justice  of  tbe 
superior  court  for  the  purpose  of  permlttiDg 
the  complainant  to  offer  testimony  bearing 
upon  the  question  of  irreparable  Injury.  Up- 
on this  hearing  the  court  decided  in  favor 
of  the  complainant,  and  the  following  de- 
cree enjoining  the  respondent  association  was 
entered: 

"That  the  respondentB,  the  Musicians'  Pro- 
tective Union.  Local  No.  198,  A.  F.  of  M.  of 
Providence,  K.  I.,  a  voluntary  unincorporated 
association,  its  officers,  directors,  a^rents.  and 
servants  are  hereby  restrained  and  enjoined 
from  interfering  with  the  business  of  the  com- 
plainant by  reason  of  any  matter  or  thing  grow- 
ing out  of  a  certain  contract  heretofore  entered 
into  between  the  Rhodes  Rros.  Company  and 
said  association,  or  any  member  of  said  associa- 
tion, offered  in  evidence  at  the  hearing  and 
marked  'Respondents'  Exhibit  A,'  or  by  reason 
of  any  matter  or  thing  growing  out  of  said  con- 
tract, from  imposing,  enforcing,  or  oollecting 
or  attempting  to  impose,  enforce,  or  collect  any 
fine  or  penalty  by  reason  of  any  matter  or  thiitf 
growing  out  of  said  contract,  upon  any  member 
of  said  Moslcians'  Protective  Union,  Local  So. 
198,  A.  F.  of  M.  of  Providence,  R.  I.,  on  ac- 
count of  the  employment  or  engagement  of  asT 
such  member  as  musician  by  said  complainant, 
until  further  order  of  the  court." 

From  this  decree  the  re^ondents  have  tak' 
en  an  appeal,  ailing;  (1)  That  said  de- 
cree is  against  the  law;  ^)  that  said  de- 
cree is  agalnat  tha  evidence  and  the  weight 
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of  tbe  erldeoce;  6)  that  th^  complainant 
bas  not  abown  any  probable  right  to  final  re< 
Uef;  <4>  tbat  tbe  grantlns  of  the  prelimi- 
nary Injunction  is  eQulvalent  to  final  relief; 
aSt)  that  the  complainant  has  not  shown  that 
It  would  be  Irreparably  Injured  it  the  in- 
junction were  not  granted ;  and  (6)  that  the 
finding  of  fact  by  Mr.  Justice  Brown  that 
comidaluant  could  engage  a  competent  or^ 
<^estni  outside  of  the  union  la  coniUu^ve 
that  c<nnplalnant  would  not  be  irreparably 
injured  if  the  ln]unctl<ni  were  not  granted, 
and,  the  question  of  irreparable  injury  b^ng 
tbe  only  question  op«ked  to  Judge  Brown 
for  rehearing,  hla  said  finding  of  fact  Is  con- 
clusive that  the  preliminary  Injunction  ahouM 
not  be  granted. 

'  [1]  The  novelty  of  the  question  present* 
ed  resldeB  In  the  fact  that  the  complainant, 
fecUnff  that  Its  interests  would  be  better 
■erred  through  die  employment  of  union 
mea,  desires  to  emplc^^  the  members  of  this 
union,  and  certain  members  of  the  union 
desire  to  enter  the  employmmt  of  the  com- 
Idainant,  provided  they  can  do  so  without 
Imperiling  their  membersblp  In  the  union  or 
subjecting  themselves  to  any  fines  or  dls- 
dplinary  measures  which  the  by-laws  of  the 
union  authorize.  Tbe  desires  of  both  the 
complainant  and  of  the  men  whom  it  desires 
to  employ  are  therefore  conditional. 

Tbe  contract  between  the  complainant  and 
Mr.  Fay  Is  In  the  form  prescribed  by  the 
union  and  upon  one  of  the  blanks  provided 
by  tbe  union.  The  representatives  of  the 
complainant.  In  executing  this  contract,  most 
have  been  aware  that  they  were  dealing  with 
Mr.  Fay  as  a  member  and  under  the  rules 
and  regulations  of  tbe  union.  This  is  fur- 
ther evidenced  by  the  fact  that  when  the 
difficulty  arose  between  the  complainant  and 
the  union,  and  the  contract  was  rescinded 
by  the  former,  the  complainant  appealed  to 
the  directors  of  the  union  for  a  settlement 
of  the  question  and  appeared,  through  its 
representatives,  and  presented  its  side  of  the 
controversy.  Upon  this  hearing  the  dlreo- 
tora  of  the  uidon  found  that  the  contract  was 
binding  upon  both  partleR,  and  a  vote  was 
subsequently  passed  forbidding  members  of 
the  union  from  entering  the  employment  of 
the  complainant  without  permission  of  the 
said  directors. 

The  by-law  of  the  union  under  which  this 
action  was  taken  is  as  follows  (section  13, 
art  7): 

"Members  shall  not  play  for  the  proprietor 
of  a  ball,  concert  saloon,  theater,  or  any  person, 
clnb,  company  or  organization  who  has  oroken 
a  contract  with  a  member  or  members  of  this 
union.  In  case  of  doubt  as  to  which  party  baa 
broken  the  coDtract,  It  must  be  referred  to  the 
board  of  directors." 

The  ccHuplalnant  does  not  claim  that  the 
members  of  tiie  respondent  association  are 
deterred  fnnn  accepting  emplc^ment  at  Its 
place  of  business  through  any  acts  of  vlo- 
lenoe  or  any  acta  or  threats  producing  a  fear 


violence,  hut  it  does  claim  that  any  dla* 
dplinary  action  under  this  by-law,  based 
upon  such  employment,  would  be  unlawful 
and  would  amount  to  a  combination  or  con- 
spiracy having  for  its  purpose  the  exclusion 
tft  the  complainant  tcom  the  opm  labor  mar- 
ket and  resulting  in  Irreparable  injury. 

We  cannot  say  that  this  t^-law  Is  in  Itself 
unlawful,  or  that  its  enforcement  upon  the 
members  of  the  union  who  have  voluntari- 
ly subjected  themselves  to  Its  provisiwis 
amounts  to  an  intimidation  or  to  a  threat 
wbidi  would  justify  the  interferraoe  of  a 
court  of  equity.  It  left  the  membera  of  the 
union  free.  In  one  sense,  to  enter  tbe  em- 
ployment of  the  complainant,  although  It 
practically  compelled  them  to  choose  between 
tbe  benefits  of  Such  an  engagemwt  and  mem- 
bership in  the  nnifm. 

As  tbe  court  said  in  Jetton-Dehkle  Lum- 
ber Ca  V.  Mather,  53  Fla.  9G9,  43  South.  QUO: 

The  risk  of  fines  and  expulsion  ia  one  "volun- 
tarily assumed  by  the  members  entering  tbe 
unions,  and  if  no  longer  willing  to  pay  the 
price— if  the  advantages  derived  are  not  equal 
to  the  burdois  asaomed— each  monber  baa  a 
perfect  right  to  withdraw  from  the  unioD." 

The  law  as  to  the  duties  oi  members  to 
obey  the  rules  and  regulations  of  the  asso- 
ciation to  which  they  belong  is  well  set  forth 
in  the  opinion  of  Sheldon,  J.,  In  Wllcntt  St 
Sons  Co.  V.  Drisooll,  200  Mass.  110  et  seq.,  85 
N.  E.  807,  23  L.  B.  A.  (N.  S.)  1236.  as  fol- 
lows: 

"When  one  cbooaes  voluntarily  to  unite  with 
others  of  the  same  craft  in  forming  an  organi- 
zatioQ  for  the  purpose  of  bringing  about  by  the 
united  action  of  all  its  members  m<ffe  favorable 
conditions  of  emi^yment,  he  is  hound,  so  long 
as  he  desires  to  remain  a  member  of  tbat  organi- 
zation, to  submit  within  certain  limits  his  own 
freedom  alike  of  judgment  and  of  action  to  tbe 
judgment  of  his  asaociatea,  and  to  conform  bis 
conduct  to  tbat  atandard  which  they  shall  have 
agreed  to  be  for  the  best  interest  of  all  and  of. 
each.  Unity  of  action  would  be  impossible  upon 
any  other  terms." 

Martin,  in  bis  work  on  The  Modem  Law 
of  Labor  Unions,  says  in  this  connection  (sec- 
tion 150,  p.  207): 

"This  general  right  of  a  union  to  make  end 
enforce  by  penalties,  roles,  and  by-laws  for  tbe 
government  of  ita  members,  bas  nev«  been  de- 
nied, where  the  rights  of  the  onion  and  its 
members  only  are  involved.  Can  it  be  held  un- 
lawful, then,  as  between  a  union  and  its  mem- 
bers, for  tbe  union  to  impose  penaltiea,  in  ac- 
cordance with  its  rules  and  by-laws?  •  •  * 
The  lawfulness  of  sncb  action  by  tbe  anion,  as 
between  itself  and  its  members,  is  amply  sus- 
tained by  many  well-considered  decisions,  and 
denied  by  none,  nor  could  any  valid  reason  be 
assigned  for  auch  denial.  *  *  *  Nor  can  any 
sound  reason  be  advanced  why  this  right  should 
be  restricted  or  denied,  merely  because  the  em- 
ployer may  suffer  incidental  damage  thereby." 

[2]  Tbe  complainant  urges  that  the  vote 
of  the  directors  of  the  union  forbidding  its 
members  to  enter  the  employment  of  the 
complainant  was  In  the  nature  of  a  threat 
and  i^rated  to  intimidate  them,  and  brings 
the  resfiondents  vrithln  the  rule  laid  down  In 
the  adjudicated  cases  that  all  acts  of  vio- 
lence, threata  of  violence,  at  acta  calculated 
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to  IntlmldAte,  may  be  restrained  by  injunc- 
tion. It  eeems  to  as,  bowever,  that  this 
vote  amounts  to  nothing  more  than  a  notice 
to  the  members  of  the  union  that  the  com- 
plainant has  brought  itself  within  the  scope 
of  the  by-law,  and  tliat  If  they  should  enter 
the  employment  of  the  complainant  they 
woold  be  dealt  with  in  accordance  therewitii. 
We  do  not  think  that  such  vote  amounts  to 
Intlmldatloa  as  defined  by  the  adjudicated 
cases,  bearing  in  mind  tliat  such  Tote  was 
passed  after  a  hearing  In  which  the  com- 
plainant bad  participated  and  after  the 
board  of  directors  had  found  the  contract 
binding  upon  both  parties  thereto. 

The  complainant  states  that  the  case  pre- 
sents three  qneationa  for  the  determination 
of  tlie  court  upon  the  motion  for  a  prelim- 
inary injunctiim:  (1)  Has  the  complainant 
shown  probable  cause  for  relief?  ^  Has 
the  complainant  shown  that  it  would  suffer 
irreparable  injury  unless  a  preliminary  in- 
junctioa  was  granted?  And  0)  has  the  eomr 
plainant  a  constitutional  rig^t  to  a  free 
market  and  to  employ  any  person  willing  to 
enter  its  employment? 

[S]  The  C(»nplatQant  has  also  presented-  in 
its  brief  some  argument  and  cited  some  au- 
thority as  to  tbe  general  scope  and  purpose 
of  a  preliminary  .injunction.  As  to  this 
there  seems  to  be  no  contention  between  the 
parties,  and  we  see  no  reason  for  doubting 
the  general  rule  laid  down  in  Kerr  on  In- 
junction ^d  Ed.)  pp.  61,  62,  cited  by  com- 
plainant in  its  brief.  Under  the  rule,  tbe 
complainant,  in  order  to  get  a  preliminary 
Injunction,  must  sustain  tbe  burden  of  satis- 
fying the  court  that  there  is  a  substantial 
question  to  be  tried.  The  gueetion  whether 
or  not  the  complainant  would  suffer  an  ir- 
reparable injury  largely  depends  for  its  so- 
lution upon  the  character  of  the  act  or  acts 
alleged  to  be  injurious.  It  Is  not  every  in- 
jurious act  which  renders  the  party  commit- 
ting it  subject  to  injunction.  The  act  must 
not  only  be  injurious,  but  it  must  also  be 
unlawful.  If  an  Injury  follows  from  a  prop- 
er and  lawful  act,  it  is  damnum  absque 
injuria.  We  therefore  come  back  to  the 
act  of  the  respondent  in  passing  a  vote,  by 
its  board  of  directors,  forbidding  its  mem- 
bers to  enter  or  continue  in  the  employ- 
ment of  the  complainant.  That  the  respond- 
ent union  might  lawfully  do  so  we  have  al- 
ready concluded. 

This  is  not  simply  a  case  where  the  com- 
plainant desires  to  employ  certain  musicians 
who  are  desirous  of  entering  Its  employment. 
The  attitude  of  both  the  complatoant  and  the 
musicians  is,  as  we  have  already  seen,  con- 
ditioned upon  the  continued  membership  of 
the  musicians  in  the  union.  To  say  that  the 
musicians  after  subjecting  themselves  to  the 
laws  and  regulations  of  tbe  union,  which 
provide  for  a  finding  as  to  the  validity  of  a 
c<»itract  between  Its  members  and  outside 
partiea,  and  that  in  case  of  a  biokoi  contract 


members  shall  not  enter  the  em^oym^t  of 
the  party  breaking  it,  were  willing  to  enter 
sudti  employment,  is  not  correct)^  ezpressive 
of  tbe  situation  in  the  present  case.  While 
they  may  signify  their  desire  to  enter  the 
employment  of  the  complainant,  they  only 
desire  to  do  so  upon  the  condition  that  they 
can  at  the  same  time  retain  their  member- 
ship in  the  union.  It  is  quite  apparent  that 
tbe  Interest  of  these  musldans  in  the  union 
is  paramount  to  that  of  their  emplt^ment 
by  the  complainant,  and  that,  on  the  otAor 
hand,  the  destrabili^  <tf  these  parttcnlar  mu- 
sicians and  their  value  to  the  complainant 
over  other  musicians  resides  In  0te  fact  Qiat 
they  are  members  of  the  union.  These  men 
are  not  ready  to  enter,  or  conUnue  in,  tSifi 
emplf^ment  of  the  complainant,  nor  does  tbe 
complainant  care  for  tlieir  Berriees  except 
they  be  retained  as  members  of  the  union. 
This  being  the  situation,  it  seems  to  foUow 
that  the  further  dealings  betwem  tbe  com- 
plainant and  Qiese  musicians  must  depend 
on  the  wiUtngnesa  of  the  union  to  waive  Its 
by-law  before  mentitned  and  to  consent  that 
its  members  -may  contbrae  In  the  onploy  of 
the  complainant  without  peiudty,  disd^faie, 
or  expulsion,  or  that  t3ie  mnrtdans  accept  sndi 
employment  in  disregard  of  the  union  and  Its 
regulations,  assuming  the  responsibility  of 
its  discipline.  Tbe  case  of  Shine  t.  Fox 
Bros.  Mfg.  Co.,  1B6  Fed.  8BT,  86  G.  a  A.  811, 
upon  which  the  complainant  seems  to  place 
reliance,  would,  from  the  quotation  there- 
from in  its  bri^,  seem  to  have  some  Important 
bearing  upon  the  case  at  bar;  but  from  a 
closer  and  more  extended  examination  that 
case  does  not  appear  at  all  dedslve  of  the 
question  which  is  controlling  here.  In  that 
case  the  Judgment  of  tbe  court  was  based 
upon  the  fact  that  the  defendante  In  com- 
bination and  by  concert  of  action  were  un- 
dertaking to  compel  indepeudent  shops  to 
unionize,  and  to  enforce  their  demands  In 
that  particular  by  forbidding  union  men  to 
work  upon  building  materials  which  were 
not  the  product  of  a  union  tiiap,  and  by 
threatening  to  and  calling  strikes  of  union 
workmen  when  their  requests  were  not  com- 
plied with. 

If  we  eliminate  from  the  consideration  of 
this  case  the  authorities  based  upon  vio- 
lence, threats  of  violence,  conspiracies,  and 
unlawful  combinations,  little  remains  in  the 
way  of  authority  which  could  be  usefully  ap- 
plied to  the  determination  of  the  particular 
question  before  us.  All  that  the  respondeat 
union  la  attempting  to  do  or  contemplates 
doing,  so  far  as  appears,  Is  to  enforce  against 
its  own  members  the  provisions  of  a  by-iaw 
under  the  terms  of  which  they  have  volun- 
tarily brought  themselves  and  promised  to 
abide.  The  union  is  not  acting  with  others 
either  by  way  of  conspiracy  or  combination. 
It  Is,  at  most,  only  claiming  the  light  to  act 
for  itself  In  tbe  enforcement  of  its  by-laws 
goreming  the  oondnct  of  its  own  inemberB^ 
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and  thla  we  think  It  baa  a  rli^t  to  do.  Bohn 
Hf^.  Ca  T.  Hollla  et  al..  54  Minn.  223,  55 
N.  W.  1110,  21  li.  R.  A.  887,  40  Am.  St  Rep. 
819;  Thomas  t.  Cincinnati,  etc.,  Ry.  Go. 
(G.  O.)  62  Fed.  808. 

Id  Bohn  Utg.  Go.  t.  Hollla  et  al..  It  was 
held  that  an  agreement  between  the  members 
of  a  retail  lomber  dealers'  association  not 
to  deal  with  any  wholesale  dealer  who  sells 
directly  to  customers  not  dealers,  at  a  point 
where  a  member  of  the  association  Is  doing 
business,  and  containing  provisions  for  no- 
tification to  all  members  when  the  wholesale 
dealer  makes  snch  a  sale  and  for  the  ex- 
pulsion of  members  who  dealt  with  him,  la 
not  unlawful,  and  ^uch  wholesale  dealers 
cannot  enjoin  the  sending  oat  of  such  notic- 
es; that  the  Infliction  of  the  penalty  of  ex- 
pulsion was  not  coercion;  and  that  it  was 
wholly  a  matter  of  their  own  free  choice 
whether  they  preferred  to  trade  with  plain- 
tiff or  the  assodatloa 

In  the  case  of  Yegelahn  v.  Ountner,  167 
Mass.  97,  44  N.  B.  1077,  35  L.  R.  A.  722,  67 
Am.  St.  Rep.  443,  It  Is  held  In  the  majority 
opinion  that: 

"A  combination  among  persons  merely  to 
regulate  their  own  conduct  »  within  allowable 
coDUketition,  aod  Is  lawful,  although  others  may 
be  indirectly  affected  thereby." 

In  Waba^  B.  Co.  t.  Hannahan  et  aL  (C. 
G.)  121  Fed.  663.  the  onirt  said: 

"An  employ^  has  an  unqaestionable  right  to 

Slace  a  price  and  impoee  conditions  upon  his 
ttior  at  the  outset  of  his  employment,  or,  un- 
less restrained  by  contract  obligations,  upon 
the  continuance  (n  hia  labor  at  any  time  there- 
after ;  and,  if  the  terms  and  conditions  are  Dot 
complied  with  by  the  employer,  he  baa  a  clear 
right  either  not  to  engage  or  having  eoRased 
in  his  service  to  cease  from  work.  What  one 
may  do  sU  may  do,  •  •  •  and  persons  in- 
terested in  their  welfare  may  advise,  aid,  and 
assist  them  in  securing  such  terms  and  condi- 
tions of  service  as  will  best  subserve  their  in- 
terests, and  what  they  may  lawfully  do  singly 
or  together  they  may  organise  and  combine  to 
accomplish." 

We  do  not  think  that  the  case  which  the 
complainant  presents  Is  one  for  the  exercise 
of  the  authority  of  a  court  of  equity  by  way 
of  injunction. 

The  decree  of  the  superior  court  granting 
to  the  complainant  a  preUmtoary  Injunction 
Is  reversed,  and  the  case  Is  remanded  to  that 
court  for  farther  proceedings. 


BROWN  V.  HOUSEHOLD  CABINET 
WORKS.    (No.  4700.) 

(Supreme  Court  of  Rhode  Island.   Jan.  4, 
1916.) 

On  motion  to  remit. 

For  former  opinion,  see  92  Atl.  624. 

PER  CURIAM.  In  the  above-entitled 
case,  an  opportunity  having  been  given  to 
the  plaintiff  to  appear  before  this  court  on 
December  28,  1914,  at  10  o'clock  a.  m.,  and 
Show  cause  why  the  same  should  not  be  re- 
mitted to  the  superior  conrt.  with  direction 


to  enter  Jadgment  for  the  defendant,  and  tbe 
plaintiff  having  appeared  upon  the  date  des- 
ignated and  presented  such  argument  as  he 
saw  fit,  and  this  court  upon  consideration 
thereof  seeing  no  reason  for  changing  or 
modifying  Its  conclusions  as  expressed  In 
its  former  rescript,  the  case  Is  now  remitted 
to  the  superior  court,  with  direction  to  en- 
ter Judgment  tar  the  defendant 


GOYER  V.  MORIN  et  al.    (No.  313.) 

(Supreme  Court  of  Rhode  Island.    Jan.  4, 

1915.) 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Bill  by  Ernestine  Goyer  against  Alice  Morin 
and  others.  Certified  from  superior  court, 
Providence  and  Bristol  counties,  nnd^  Gen. 
Laws  1909,  c.  289,  f  86.  Decree  for  complain- 
ant 

Ambrose  Choquet,  of  Providence,  for  peti- 
tioner. 

PER  CURIAM.  A  careful  consideration  of 
the  bill,  answers,  and  proof  in  this  cause  con- 
vinces US  that  the  omlralon  of  Hormidas  Morin 
to  provide  in  his  will  for  Alice  Morin,  Ralph 
Morin,  and  Eugene  Morin,  his  chlMren,  was  in- 
tentional, and  not  fKcasioned  by  accident  or  mis- 
take. 

The  complainant  is  therefore  entitled  to  the 
relief  priced  for,  and  may  present  for  approval 
a  form  of  decree  in  accordance  herewith. 


FLTNN  V.  FLTNN. 

(Court  of  Errors  and  Appeals  of  New  Jersey, 
Nov.  18. 1914.) 

Divorce  (5  13S*)— Jubisdiction—Desistion 

—Residence. 

Evidence  held  to  show  that  the  desertion 
for  which  divorce  is  asked  oommenced  and  con- 
tinned  for  more  than  twd  years  before  petition- 
er became  a  resident  of  the  state,  so  that  she 
did  not  have  the  necessary  residence  in  the 
state,  when  the  cause  of  action  arose,  to  give  the 
court  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  SS  446-448;  Dec.  Dig.  S  133.*] 

Appeal  from  Court  of  Chancery. 

Suit  by  Barbara  A,  Flynn  against  Joseph 
A.  Flynn,  Jr.,  for  divorce  on  the  ground  of 
desertion.  Petition  dismissed,  and  petitioner 
appeals.  Affirmed. 

The  following  memorandum  was  filed  by 

the  advisory  master: 

The  desertion  commenced  In  the  state  of  New 
York  in  August,  1904.  After  this  the  petitioner 
lived  with  ber  mother  in  that  state  until  the 
latter's  death  in  August  lOOS,  when  she  re- 
moved to  the  state  of  New  Jersey. 

The  jurisdictional  fact  stated  by  the  master 
that  the  petitioner  was  a  bona  fide  resident  of 
this  state  when  the  cause  of  action  arose  can- 
not be  sustained.  Koch  v.  Koch,  79  N.  J.  Eq. 
24.  80  AU.  113. 

The  petitioner  should  be  dismissed. 

Further  deposltionR  were  taken  open  leave 
obtained,  and  thereupon  a  mipplemcntal  mem- 
orandum was  filed,  a.s  follows: 

The  additional  testimony  is  to  the  effect  that 
shortly  before  the  petitioner  became  a  rp«tdent 
of  this  state  the  defendant  said  that  if  the  pe- 
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titioner  would  leave  her  foUis  and  Uve  dse- 
where  than  in  the  city  of  Brooklyn,  or  would 
live  "out  of  the  Btate,  be  would  support  her. 
I  do  not  understand  that  the  husband  and  wife 
agreed  to  Uve  separate  until  the  wife  got  ready 
to  live  out  of  the  state  of  New  York;  and  there 
is  no  indication  that  the  wife  gave  assent  to  the 
husband's  previous  desertion  and,  after  taking 
up  her  residence  in  this  state,  notified  him  of 
that  fact  and  called  upon  him  to  fulfill  his  part 
of  the  agreement.  The  most  favorable  light  in 
which  the  situation  can  be  viewed  from  the 
wife's  standpoint  (and  I  think  the  true  one)  is 
thot  the  husband  did  not  arrest  the  period  of 
desertion  by  such  display  of  mental  a^itude. 

It  is  clear  to  me  that  the  solicitor  is  dissatis- 
fied with  Koch  V.  Koch,  79  N.  J.  Eq.  24,  80  Atl. 
113.  Since  the  former  memorandum  in  this 
case,  the  court  has  decided  Getz  v.  Getz,  81  N. 
J.  Eq.  465,  88  Atl.  376.  It  does  not  appear  to 
me  to  be  becomlDg  to  further  agitate  tiie  point 
in  this  court;  but  the  petitioner,  If  aggrieved, 
must  resort  to  her  appeal. 

The  clerk  is  directed  to  dismias  this  petition 
at  once. 

Teeple  &  Unger,  of  Newark,  for  appellant 

PER  CURIAM.  The  decree  appealed  from 
will  be  afHrmed  for  the  reasons  stated  in  the 
opinlffli  filed  in  £he  court  below  by  Advlaory 
Master  Blddle. 


In  re  GROUT. 
(Supreme  Ooart  of  Vermont.    Windham.  Nor. 
27.  1914.) 

1.  BaNKBUPTOT    (I  48^>— DiSOHABOB— BUB- 
DBN  OF  PbOOF. 

A  judgment  creditor  has  the  burden  of 
showing  that  his  claim  is  not  barred  by  dis- 
charge in  bankruptcy  ;  and  where  the  nature  of 
the  claim  appeared  only  from  the  creditor's 
declaration,  Uiat  instrument  should  be  given  the 
construction  most  favorable  to  the  bankrui>t. 

[Ed.  Note.— -For  other  cases,  see  Bankruptcy, 
Gent.  Dig.  IS  840-842.  865;  Dec.  Dig.  {  486.*] 

2.  BaNKBUPTOT  (8  421*)— DiBOHABOB— Dbbts 

DiSCHAROED. 

A  default  judgment  was  recovered  under  a 
declaration  in  trespass  which  alleged  that  the 
bankrupt  assaulted  another,  charging  that,  while 
she  was  walking  on  the  street  with  due  care^  he 
recklessly,  carelessly,  and  negligently  ran  into 
her.  Judgment  was  also  recovered  in  another 
action  for  the  same  caUse^  under  a  declaration 
in  case  similar  to  the  one  in  controversy,  except 
that  the  averments  of  assault  were  omitted. 
Held,  that  the  judgments  were  barred  by  de- 
fendant's discharge  in  bankruptcy,  neither  dec- 
laration showing  that  the  wrong  was  intention- 
al or  malicious;  the  charge  of  assault  and 
recklessness  not  denoting  anything  more  than 
negligent  violence. 

[Ed.  Note— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  i%  772-774,  TIQ,  777,  779-781,  7^ 
786,  78&-790;  Dec.  Dig.  8  42L*] 

3.  JnOOMENT  (8  134*)— DEFAtTLT— EF¥BCT. 

A  party  charged  with  trespass  by  running 
into  one  on  a  sidewalk  does  not  by  defiault  ad- 
mit that  he  was  guilty  of  malice. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  244;  Dec.  Dig.  8  134.*] 

4.  ToBTs  (8  4*>— LiABiLmr  fob—Intent. 

One  may  be  liable  in  a  civil  action  for  di- 
rect violence  to  the  person  without  there  hav* 
ing  been  malice  or  intent  to  injure. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dfg.  I  4 ;  Dec.  Dig.  8  4.*] 

Powers,  C.  J.,  and  Taylor,  J.,  dissenting. 


E/xceptlons  from  Windham  County  Court; 
WlUard  W.  Miles,  Judge. 

Application  by  Ralph  O.  tiront  for  a  writ 
of  habeas  corpus  to  secure  his  releaae  from 
arrest  on  executions.  Tl^e  application  was 
heard  on  an  agreed  statement  of  facts,  and 
relator  was  ordered  discharged,  and  the 
execution  creditors,  Charles  F.  Nason  and 
Lilla  M.  Nason,  excepted.  Affirmed. 

Argued  before  POWERS,  C.  J.,  and  MUN- 
SON,  WATSON,  HASBIiTON,  and  TAY- 
LOR, J  J. 

Hermon  B.  Eddy,  of  Brattieboro.  tor  ap- 
plicant  Cbase  ft  Chase  and  W.  R.  Daley, 

all  of  BrattleborOi  for  execution  creditors. 

MUNSON,  J.  These  exceptions  are  from 
an  order  made  by  the  coon^  court  in  habeas 
corpus  proceedings,  discharging  the  relator 
from  arrest  on  two  executions — one  In  favor 
of  Charles  F.  Nason  and  LUla  M.  Nason,  his 
wife ;  the  other  In  favor  of  Charles  F.  Nason. 
These  executions  were  issued  on  Judgments 
rendered  on  default  in  actions  brought 
against  the  relator  for  a  personal  injury  sus- 
tained by  Lllla  M.  Nason.  The  declaration 
in  the  first  suit  is  styled  an  action  of  tres- 
pass, commences  with  an  allegation  that  the 
defendant  assaulted  the  said  Lllla  M.  Nason, 
and  charges  in  substance  that  while  she 
was  walking  with  due  care  and  prudence  on 
a  sidewalk  In  a  public  street  the  defendant 
recklessly,  carelessly,  and  n^llgeotly  ran 
into  the  said  Lllla  M.  Nasou  and  knocked  her 
down.  The  declaratioD  in  the  second  suit  is 
in  case,  and  the  charging  allegation  is  the 
same  as  in  the  first,  omitting  the  opening 
averment  that  the  defendant  "assaulted"  the 
wife. 

The  executions  Issued  on  the  25th  day  of 
November,  1912,  and  on  the  same  day  the 
relator  was  adjudged  a  bankrupt  in  volun- 
tary proceedings,  and  obtained  a  stay  of 
execution  until  he  should  apply  for  his  dis- 
charge and  his  application  be  acted  upon. 
The  judgments  were  Included  In  the  debtor's 
schedule  of  liabilities,  and  the  plaintlfFs  re- 
ceived due  notice  of  all  the  proceedings  in 
bankruptcy,  but  did  not  present  their  claims 
before  the  referee,  nor  appear  in  any  of  the 
proceedings,  except  In  opposition  to  the  peti- 
tion for  a  stay  of  execution. 

[1]  The  question  presented  Is  whether  these 
judgments  are  within  the  clause  of  the  Bank- 
ruptcy Act  which  excepts  from  the  operation 
of  a  discbarge  liabilities  for  wlllfia .  and 
malicious  Injuries  to  the  person  or  property 
of  another.  The  only  facts  In  the  case  chaz^ 
acterizlng  the  wrong  complained  of  are  those 
set  forth  in  the  declarations.  There  is  no 
certificate  In  either  case  that  the  cause  of 
action  arose  from  the  willful  or  malicious  act 
or  neglect  of  the  defendant  and  no  statement 
of  any  evidence,  if  any  was  taken.  The 
question  is  to  be  disposed  of  upon  what  ap- 
pears In  the  declarations,  and  the  allegations 
of  the  declarations  are  to  be  given  the  con- 
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strncticai  most  faToralde  to  the  Telator;  for 
tbe  burden  Is  on  tbe  judgment  creditor  to 
show  that  the  debt  Is  wltiiln  the  exception. 
BaUey  t.  Oleason,  76  Vt  116,  66  AtL  687; 
In  re  Peterson,  77  Vt  226.  69  Aa  828. 

[2, 1]  The  &ct  ttiat  the  first  declaration  la 
trespass  In  form  and  charges  the  wrong  as 
an  assault  Is  not  controlling.  The  Character- 
isation of  an  act  as  a  trespass  carries  no  Im- 
plication of  Intent  or  malice.  And.  trespass 
Is  a  proper  remedy  for  an  aasanlt  where  the 
Injury  Is  the  direct  result  of  a  fbrce  put  In 
motion  hy  the  defendant,  even  though  the 
force  was  put  In  motion  through  negligent^. 
Howard  t.  - Tyler,  46  Vt  683;  Judd  t.  Bal- 
lard. 66  Yt  668,  30  AtL  06.  The  fair  con- 
BtrucUon  of  the  allegation  In  the  first  decla- 
ration is  that  the  defendant  assaulted  the 
plaintiff's  wlft  hy  negligently  running  into 
her.  Moreover,  the  auctions  of  date,  lo- 
catt(»i,  and  description  in  the  two  declara- 
tions are  identical,  and  evidenUy  relate  to 
one  occurrence;  and  the  same  wroi«  can- 
not have  been.  In  fact  a  malidona  act  as 
to  one  claim  and  mere  negligence  as  to  the 
other. 

These  declarations  allege  that  the  defend- 
ant recklessly,  carelestOy,  and  negligently 
ran  into  the  platntUFs  wife  and  knocked 
her  down.  There  ia  no  allegation  that  this 
was  done  intentionally,  willfully,  or  mali- 
ciously. There  is  nothing  In  the  nature  of 
the  Tiolenoe  alleged  that  Indicates  intention 
or  malic&  There  is  no  allegation  of  ac- 
companying language  characterizing  tbe  act 
as  malicious.  The  addition  of  the  word 
"recklessly"  to  the  t^rmg  more  commonly 
dsed  does  not  diange  tiie  nature  of  the  al- 
legation. The  characterization  of  the  de- 
fendant's act  is  doubtless  intensified,  but 
it  still  remains  a  charge  of  negligence.  In 
suffering  a  default  the  defendant  conceded 
nothing  beyond  this,  and  nothing  more  can 
be  implied  from  the  Judgment 

[4]  One  can  be  liable  In  a  dvll  action  for 
direct  vlolNice  to  the  person  of  another  with- 
out there  having  been  malice,  or  intention  to 
injure,  or  an  intention  to  do  the  act  which 
caused  the  Injury.  Judd  t.  Ballard,  66  Yt 
668.  30  Atl.  96. 

Judgment  affirmed. 

POWERS.  C.  J.  (dissenting).  I  agree  that 
tbe  Judgment  in  favor  of  Nason  alone  was 
discharged.  The  declaration  there  was  for 
negligence,  and  not  upon  a  claim  for  "willful 
and  malicious"  injuries.  But  that  the  claim 
covered  by  the  Judgment  in  favor  of  Nason 
and  wife  is  of  the  same  character,  as  shown 
by  the  declaration,  I  cannot  agree.  Tbe  dec- 
laration in  that  case  is  for  an  assault  and 
battery,  which  is  not  affected  by  a  discharge 
In  bankruptcy.  McChristal  v.  Cllsbee,  190 
Mass.  120,  76  N.  E.  511,  3  L.  R.  A.  (N.  S.) 
702,  6  Ann.  Gas.  769.  That  the  declaration  is 
denominated  a  count  in  trespass  is  to  be 
considered,  though  not  controlling,  I  admit 
That  it  ccmtalns  the  characteristic  e^res- 


slona  "wiOi  force  and  srms,**  "assault,"  and 
"against  the  peace"  la  oC  more  Importance. 
If  the  pleader  had  merely  charged  tiiat  the 
defendant  with  force  and  anna,  assaulted 
Mrs.  Nason,  and  knocked  her  down  while  she 
was  walking  on  the  public  sldewa^  vrith- 
out  more,  there  would  have  been  small 
chance  of  tbe  defendant's  escaping  ttie  con- 
sequences of  his  wrongdoing  through  the 
tunkruptcy  court  But  tlie  pleader  goes  on 
to  show  how  ttie  assault  was  committed — by 
"recklessly,  carelessly  and  negllgenUy"  run- 
ning into  her.  So  tlie  effect  of  these  words 
upon  tiie  charge  of  assault  la  for  determina- 
tion. 

I  may  as  well  say  at  the  outset  that  the 
word  "willful**  In  the  Bankruptcy  Act  means 
nothhig  more  than  "intentional."  McChristal 
V.  Gliabee,  supra;  Buchanan  v.  OotA,  70  Vt 
168,  40  AU.  102;  Flanders  v.  MuUln,  80  Vt 
124,  66  Ati.  789.  12  Ann.  Cas.  1010;  Tinker 
V.  Colwell,  193  V.  S.  473.  24  Sup.  Ct  0O5.  48 
L.  Ed.  764.  And  the  word  "malicious"  there- 
in does  imt  mean  express  malice,  and  does 
not  require  proofs (tf  special  malice;  but  the 
malice  implied  in  a  wrongful  act,  done  In- 
t«itlonally,  and  wltiiout  cause  or  excuse,  is 
sufficient  Tinker  v.  Colwell,  supra.  I  am 
not  unmindful  of  the  fact  that  this  court  in 
Slanders  v.  Mullin,  supra,  said  Qiat  it  found 
no  satisfactory  ground  upon  whldti  to  give 
this  broader  meaning  to  the  word  "mali- 
cious" as  "used  in  the  present  Bankruptcy 
Act,  although  the  posslbiUty  of  this  is  sug- 
gested in  Tinker  v.  Colwell."  As  I  read  the 
latter  case,  however.  It  Is  full  authority  for 
tile  position  I  have  taken  on  the  meaning  of 
the  word  "malicious";  and  this  is  the  view  of 
it  taken  In  McChristal  v.  Cllsbee,  supra,  and 
Kavanaugh  v.  Mclntyre,  128  App.  Div.  722, 
112  N.  T.  Supp.  087.  It  follows  that  all  that 
is  necessary  here  is  to  have  it  appear  that 
the  act  chaif^  was  done  intentionally,  for 
the  character  of  the  act  was  such  that  it  was 
necessarily  wrongful  and  without  cause  or 
excuse. 

In  order  to  make  a  wrongful  act  intention- 
al in  the  eye  of  the  law,  it  Is  not  necessary 
to  show  that  the  wrongdoer  had  a  direct 
mental  purpose  to  Injure.  It  is  enough  if 
the  act  is  done  with  an  utter  disregard  of 
consequences.  So,  while  the  words  "car^ess- 
ly  and  negligently"  in  the  declaration  under 
discussion  do  not  imply  intention  to  harm, 
the  term  "recklessly"  may  do  so.  The  word 
"recklessly"  is  used  in  various  senses.  It 
may  mean  no  more  than  "negligently,"  though 
it  indicates  a  high  degree  of  negligence.  It 
may  mean  more.  Its  meaning  is  to  be  de- 
termined by  the  words  with  which  it  is  as- 
sociated. It  may  mean  wantonly  and  inten- 
tionally. When,  as  here,  it  is  connected  with 
words  charging  in  apt  terms  an  assault  it 
signifies  a  conscious  disregard  of  another's 
rights,  and  is  the  legal  equivalent  of  willful 
misconduct  and  Intentional  wrong.  Highland 
Ave.  &  B.  R.  Co.  V.  Robinson,  125  Ala.  483, 28 
South.  28.  Characterizing  an  act  by  which  a 
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person  Is  Injured  as  reckleffl  is  frequently 
equivalent  to  characterizing  it  as  willful. 
Pickett  T.  So.  Ry.  Oa,  69  S.  O.  448,  48  S.  E. 
466;  Proctor  v.  Ballroad,  61  S.  O.  170,  39 
S.  E.  351;  Cole  v.  Blue  Bidge  Ry.  Co.,  76  S. 
G.  156,  56  S.  E.  126.  It  was  said  In  I^r  t. 
U.  S„  147  Fed.  359,  77  O.  O.  A.  627,  a  case  In- 
volving the  question  whether  Uie  president 
of  a  bank  had  willfully  misapplied  funds, 
that  a  reckless  act  Is  always  regarded  as 
the  equivalent  of  a  willful  one.  In  Gustafaon 
V.  C,  a  I.  &  P.  Ry.  Co.  (C.  C.)  128  Fed.  85, 
It  was  held  that  the  term  "recklessly,"  as 
used  therein,  was  tantamount  to  a  charge  of 
a  wanton  disregard  of  all  conseqn^ces.  In 
Oln.,  Ind.,  St  L.  &  C.  R.  Co.  v.  Cooper,  120 
Ind.  469,  22  N.  B.  840,  «  I*  E.  A.  241,  16 
Am.  St  Rep.  334,  a  charge  that  It  was  not 
necessary  to  show  an  actual  Intent  to  do  a 
particular  Injury  In  order  to  establish  an  al- 
legaUon  of  willfulness,  but  that  It  was 
enough  if  the  jury  found  tliat  the  act  com- 
plained of  was  of  such  a  character  as  to 
evince  an  utter  disregard  of  consequences, 
was  approved  on  the  ground  that  reckless- 
ness amounting  to  such  disregard  supplies 
the  place  of  a  spedflc  intent  to  injure.  To 
the  same  effect  are  Chicago,  R.  I.  &  P.  By. 
Co.  V.  Lacy,  78  Kan.  622,  97  Pac  1026;  lAke 
Erie  &  W.  R.  Co.  v.  Braflord,  16  Ind.  App. 
662,  43  N.  E,  882,  44  N.  B.  551;  Bio.  B.  Co. 
V.  McNeeley,  44  Ind.  App.  134,  88  N.  B.  710, 
714. 

It  Is  said  by  the  majorlly  that  the  act 
complained  of  In  one  of  these  acttons  cannot 
differ  In  quality  from  that  complained  of  In 
the  other,  since  It  Is  apparent  that  both  are 
for  the  same  act  This  Is  true,  of  course; 
but  this  Is  no  reason  why  the  pleader  must 
set  them  up  In  both  actions  in  the  same 
form.  He  might  well  say  that  he  would 
bring  one  in  trespass  and  the  other  In  case. 
The  sufficiency  of  this  declaration  Is  not  in 
question;  It  is  purely  a  question  of  its  classi- 
fication. The  Bankruptcy  Act  la  to  be  llber- 
aUy  construed  In  favor  of  the  honest  debtor; 
but  there  Is  neither  reason  nor  justice  In  ex- 
tending Its  protection  to  one  who,  as  here, 
admits  by  his  default  that  he  was  guilty  of 
such  an  assault  as  is  charged  in  the  declara- 
tion herein  considered. 

The  petitioner  should  be  remanded  to  ms 
former  custody  under  the  execution  In  favor 
of  the  husband  and  wife. 

TAYLOR,  J.,  joins  in  this  dissent 


DEAL  et  aL  v.  POWELL  «t  al 
(Supreme  Court  o*  Vermwit  Chittenden. 
Dec.  4,  1914.) 
1.  ATTACHMEST  (8  167*)— NOKRESIDENCE— OF- 
FICEB'S  RbTUBN.  e    ...  * 

P.  S.  1450  provides  that,  if  the  party 
whose  estate  is  attached  does  not  reside  in  the 
state,  a  copy  shall  be  delivered  to  his  tenant, 
agent,  or  attorney,  and,  if  none,  then  a  copy 


of  the  writ  with  the  ofBcer*s  return  thereon 
shall  be  lodged  in  the  office  where  by  law  a 
deed  of  such  estate  is  required  to  be  recorded. 
Held,  that  where  an  officer's  return  on  a  writ 
of  attachment  against  real  estate  of  nonresi- 
dents showed  a  levy  by  leaving  a  copy  in  the 
town  clerk's  office  for  defendants,  but  did  not 
show  that  they  had  no  tenant,  agent  or  attor- 
ney in  the  state,  it  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  SS  482-485:  Dec.  Dig.  f  167.*j 

2.  Audita  Quebbu  (|  8*)— Natubb  or  Rni* 

EDT— Otheb  REiainT. 

Where  service  of  attachment  on  real  ee* 
tate  belonging  to  nonresident  defendants  was 
not  made  as  required  by  statute  and  judgment 
was  rendered,  defendants  were  entitled  to  have 
it  vacated  on  audita  querela,  though  the?  might 
also  have  another  remedy. 

[Ed.  Note.— For  other  eases,  see  Audita  Que- 
rela. Cent  Dig.  {{  8-13;  Dec.  Dig.  {  S.*] 

Exceptions  from  Chittenden  County  Court; 
Frank  L.  Fish,  Judge. 

Audita  qnei^  by  W.  H.  Deal  and  others 
against  Max  L,  Powdl  and  another.  A  de- 
murrer to  the  complaint  was  oremiled,  to 
which  defendants  vxcepteA.    Affirmed  and  . 
remanded.   

Argued  before  POWBBS,  a  J.,  and  MUN- 
SON,  WATSON,  HASELION,  and  TAY- 
LOR, JJ. 

B.  A.  Ashland  and  H.  S.  Peck,  both  of 
Burlington,  for  plaintiffs.  Max  L.  Powell,  of 
BuiUngton,  for  defendants. 

WATSON,  J.  In  the  court  below,  the  de- 
murrer was  overruled,  to  whidi  defendants 
excepted.  Several  questions  were  presented 
in  argument,  but  only  two  need  be  noticed: 
The  one  relating  to  the  service  of  the  writ 
in  the  justice  suit  upon  the  defendants  there- 
in, and  the  one  whether  audita  querela  la  a 
proper  remedy. 

The  justice  writ  set  up  the  defendants  as 
of  Champlaln  In  the  state  of  New  York,  and 
the  officer's  return  thereon  was  as  follows: 

"State  of  Vermont,  Grand  Tale  County— ss. : 
At  Isle  La  Motte  in  said  county,  this  23d  day 
of  February,  1914,  I  then  served  this  writ  by 
attaching  as  the  property  of  the  within  named 
defendants  all  the  real  estate,  with  the  appur- 
tenances thereof,  with  the  defendants'  right  in 

Suity  to  redeem  the  same,  situate  in  said  town 
Isle  La  Motte  and  bounded  as  said  town 
Is  bounded,  and  on  the  same  day  said  defend- 
ants being  out  of  the  state  I  left  in  the  town 
clerk's  office  in  said  town  of  Isle  La  Motte  for 
each  of  said  defendants  a  true  and  attested  copy 
of  this  writ  with  a  description  of  the  property 
and  estate  so  attached,  with  this  my  return  en- 
dorsed thereon  for  file  and  record,  and  said  real 
estate  being  situated  in  that  part  of  Isle  La 
Motte  known  as  Cloak  Island  and  lying  about 
one-eighth  mile  east  of  the  real  estate  owned 
and  occupied  by  Mrs.  E.  R.  Reynolds." 

Neither  on  the  return  day  of  the  writ  nor 
on  the  day  to  which  the  cause  was  continued 
under  the  statute  for  notice  (P.  S.  2001)  did 
any  of  the  defendants  appear  either  In  per^ 
son  or  by  attoniey.  On  tlie  latter  day  they 
were  defaulted  and  judgment  was  rendered 
against  tbem  for  f  62.10  In  damages,  and  costs 
taxed  and  allowed  at  $10.03,  for  which  exeai 


•tor  gttaar  eaui  see  suafl  topic  and  mcUoq  NUMBBB  la  Dec.  Dig.  *  Am.  Dig.  Key-No.  Sertaa  *  R«p'r  In4«x» 


Digitized  by 


Google 


Mfc)         GRAPFAM  v.  SACO  aRANOE,  PATRONS  OP  HUSBANDRY.  NO.  63  649 


tion  was  later  issued  and  IcTled  on  tlie  real 
estate  attached  on  the  writ. 

[1]  The  statate  which  preBcrlbea  the  man- 
ner of  attaching  real  estate  provides: 

"If  the  par^  whose  estate  ia  attached  does 
uot  reside  in  the  state,  a  cop7  shall  be  delivered 
to  his  teoant,  agent  or  attorney;  and,  if  do 
anch  tenant,  agent  or  attorney  is  known,  then 
a  copy  of  such  writ,  with  the  officer's  return 
thereon,  lodged  in  the  office  where  by  law  a 
deed  of  such  estate  is  required  to  be  recorded, 
shall  be  sufficient  service.''    P.  8.  1450. 

Section  1458  provides  that,  when  a  per- 
son's goods  or  cliattels  are  attached  at  the 
snlt  of  another,  a  copy  of  the  attachment 
and  list  of  the  articles  attached  shall  be  de- 
livered to  the  party  whose  goods  or  chattels 
are  so  attached,  or  left  at  the  house  of  his 
then  usual  abode ;  "and  if  such  person  is  not 
an  inhabitant  of  the  state,  such  copy  shall 
be  left  with  his  known  agent  or  attorney, 
and  for  want  thereof,  at  the  place  where 
such  goods  or  chattels  were  attached."  It 
has  been  held  that  the  methods  of  service 
there  prescribed  are  not  alternative,  but  suc- 
cessive, and  that  the  latter  is  proper  only 
from  necessity  in  default  of  ablUty  to  adopt 
the  former;  that  the  court  cannot  presume 
the  necessity,  and,  to  render  the  leaving  a 
copy  at  the  place  where  the  goods  or  cliattels 
were  attached  a  valid  service,  the  return 
must  show  that  the  defendant  was  neither 
within  the  state,  nor  had  a  known  agent 
or  attorney  therein.  Hill  v.  Warren,  54 
Vt  73. 

[2]  As  respects  the  mode  of  service  when 
tbe  defendant  resides  without  the  state,  sec- 
tions 1460  and  1463  are  so  near  alike  that 
the  construction  given  to  the  latter,  in  the 
case  cited.  Is  controlling  as  to  the  construc- 
tion of  the  former.  The  officer's  return  'on 
the  Justice  writ  In  the  matter  before  us  does 
not  show  that  the  defendants  had  no  tenant, 
agent,  or  attorney  In  the  state;  consequently, 
leaving  the  copies  In  the  town  clerk's  office 
for  the  defendants  did  not  constitute  a  valid 
service.  And  since  service  was  not  made 
as  required  by  statute,  the  defendants  are 
entitled  to  have  the  Judgment 'vacated  upon 
audita  querela.  Folsom  v.  Connor,  49  Vt. 
4;  Hill  V.  Warren,  54  Vt.  7a  This  remedy 
Is  not  to  be  denied  upon  the  ground  that 
there  is  another  remedy.  Comstock  v.  Grout. 
17  Vt  612;  Alexander  v.  Abbott,  21  Vt. 
476;  Edwards  v.  Osgood,  38  Vt  224;  Har- 
mon T.  Martin,  62  Vt  256. 

Judgment  affirmed  and  canae  remanded. 


GRAFFAM  v.  SACO  GRANGE,  PATRONS 
OF  HUSBANDRY.  NO.  63. 

(Supreme  Judicial  Court  of  Maine.    Dec.  30, 
1914.) 

1.  AppeAl  and  Ebbob  (S  928*)— Review— 
PBcsuKFnona. 

It  will  be  presumed  that  the  charge  of  the 
lower  court  was  correct,  where  it  was  not  re- 


ported, and  was  not  before  the  reviewmg  tri- 
bunal. 

[Ed.  Note.— For  other  cases,  lee  Appeal  and 
Error,  Cent,  Dig.  H  3749-«?M;  Dec.  Dig.  | 
928,*/ 

2.  AOBICULTUBB    (|  4*)— liXABILrrT  OF  PaIB 

— Nbolxgbhcb. 

Where  the  owner  or  purchaser  of  land  in- 
vites the  public  on  its  premises  to  attend  an 
entertainment  therein  given,  it  is  bound  not 
only  to  protect  the  public  from  dangers  from 
those  portions  of  the  premises  under  its  direct 
control,  but  from  dangers  incident  to  coQceiH 
sions  managed  by  others :  hence  defendant 
which  conducted  an  agricultural  fair,  is  liable 
for  the  death  of  a  box,  killed  through  the  neg- 
ligent haDdling  of  a  rlfie  by  one  in  chaise  of  a 
shooting  gallery  licensed  by  defendant 

[Ed.  Note.— For  other  eases,  see  Agriculture. 
Cent.  Dig.  §§  1,  4-9;  Dec.  Dig.  |  4.*I 

3.  Death  (S  96*)— Action— Damages. 

Under  Rev.  St.  c.  89,  8§  »,  10,  giving  a 
right  of  action  for  wrongful  death  to  the  per- 
sonal representative  of  the  deceased,  for  the 
benefit  of  the  heirs,  the  only  damages  recover- 
able are  the  actual  pecuniary  losses  suffered  by 
the  heirs. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  108,  109,  111-U5,  m;  Dec.  Dig.  | 
95.*] 

4.  Death  (f  99*)— Damages— MBAStiBB. 

'  A  boy  11%  years  old  was  killed,  leaving 
as  heirs  bis  mother  and  three  sisters.  One  oi 
the  sisters  was  married,  and  the  others  were 
considerably  older  than  the  deceased.  The 
mother  had  an  expectancy  of  over  25  years. 
Held  that,  as  the  boy  under  the  state  law  would 
be  required  to  attend  school  6  years  longer, 
the  award  of  damages  for  his  death  should  npt 
exceed  (1,000,  for  his  sisters  mffered  little  loss 
because  of  his  death,  while  the  aid  the  mother 
might  receive  of  the  boy  was  more  or  less  spec- 
ulative. 

iEd.  Note.— For  other  cases,  see  Death,  Cent. 
8S  12&-180;  Dec.  Dig.  i  99.«I 

Exceptions  from  Supreme  Judicial  Court 
York  County,  at  Law. 

Action  by  Carrie  B.  Graffam,  as  adminis- 
tratrix, against  the  Saco  Grange,  Patrons  of 
Husbandry,  No.  53.  There  was  a  verdict  for 
plaintiff,  and  defendant  excepted  and  moved 
for  new  trial.  New  trial  denied  on  condition 
that  plaintiff  enter  remlttltta;  otherwise 
granted.  , 

Argued  before  SAVAGE,  O.  J.,  and  CORN- 
ISH, BIRD,  HANSON,  and  PHILBROOK,  JJ. 

John  G.  Smith,  of  Saco,  for  plaintiff. 
Cleaves,  Waterhonse  ft  Emery,  of  Bldde- 
ford,  for  defendant 

PHILBROOK,  J.  This  la  an  action 
brought  by  an  administratrix,  under  the  pro- 
visions of  R.  S.  c.  89,  8S  9,  10,  to  recover  dam- 
ages resulting  from  the  death  of  a  boy  nearly 
11^  years  of  age,  his  heirs  being  a  mother, 
who  Is  the  administratrix,  and  three  sisters. 
The  plaintiff  says  that  the  defendant  while 
conducting  an  agricultural  fair  on  hired 
ground-s,  allowed  a  person  to  erect  and  run 
a  shooting  gallery  In  which  a  22-caUber  re- 
peating rifle  was  used ;  that  a  cartridge  got 
lodged  in  the  working  parts  of  the  rifle,  and, 
while  the  person  In  charge  of  the  gallery  was 
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trying  to  remecly  the  trouble,  the  rifle  was 
accidentally  and  carelessly  discharged,  and 
the  bullet  passed  through  the  boy's  head,  re* 
suiting  In  his  death. 

The  defendant  offered  no  evidence,  but  at 
the  close  of  the  plaintiff's  testimony  re- 
quested the  presiding  Justice  to  direct  a  ver- 
dict for  the  d^endant,  and  upon  the  refusal 
of  the  Justice  to  so  rule  the  defendant  sea- 
sonably excepted.  The  Jury  returned  a  ver- 
dict for  plaintiff  In  the  sum  of  $1,873.53. 
Defendant  then  filed  a  motion  for  a  new  trial 
on  the  usual  grounds.  As  the  exceptions  and 
the  motion  raise  the  same  questions,  they 
will  be  considered  together. 

[1,  2]  The  evidence  satisfactorily  establish- 
es the  proposition  that  the  boy  met  his  death 
from  the  accidental  discharge  of  the  rifle,  but 
ttie  defendant  urges  that  It  should  .not  be 
held  liable  for  the  damages  resulting  from 
that  death.  It  says  that  the  evidence  does 
not  show  that  the  fair  grounds  were  hired  or 
the  fair  conducted  by  this  defendant.  A  de- 
tailed discussion  of  the  testimony  upon  this 
point  woald  not  be  profitable,  for  this  ques- 
tion was  submitted  to  the  Jury  nnder  instruc- 
tions which  we  assume  were  full  and  cor- 
rect, since  the  charge  of  the  presiding  Justice 
is  not  reported,  and  we  are  not  disposed  to 
disturb  this  feature  of  the  verdict.  It  fur- 
ther says  that  it  Is  not  liable  t>ecanse  all 
ordinary  care  was  taken  to  protect  the  pub- 
lic; BO  far  as  a  safe  target  was  concerned, 
and  that  the  acddent  was  caused  by  the  un- 
fortunate manner  In  which  the  owner  of  the 
rifle  attempted  to  remedy  a  trouble  in  the 
working  of  the  rifle,  and  against  this  acci- 
dental result  It  says  It  was  not  bound  to 
provide^  We  do  not  think  this  contention 
can  prevail.  The  defendant  says  that  the 
case  at  bar  differs  from  Thornton  v.  Agri- 
cultural Society,  97  Me.  108,  63  Ati.  979.  M 
Am.  St  Bep.  4^  and,  while  this  ia  partial- 
ly true,  yet  certain  principles  of  law  ex- 
pounded in  tSiat  case  are  applicable  to  this 
one.  In  that  case  our  court  said: 

"It  Is  too  weU  tettled  to  need  the  citation  of 
authorities,  that  if  the  owner  or  occupier  of 
land  either  directly  or  by  implication  induces 
persoDS  to  come  upon  his  premises,  he  thereby 
assumes  an  obligation  to  see  that  such  prem- 
ises are  in  a  reasonably  safe  condition,  so  that 
the  persona  there  by  bia  invitation  may  not  be 
injured  by  them  or  in  their  use  for  the  purpose 
for  which  the  invitation  was  extended. 
•  *  •  It  was  Its  (the  defendant)  duty  to 
use  reasonable  care  that  there  should  be  no 
trnps  or  pitfalls  into  which  the  invited  might 
fall,  and  that  there  should  be  no  dangerous 
plays,  or  sports,  or  exhibitions,  by  which  the  In- 
vited might  be  injured." 

In  the  case  at  bar  there  Is  no  satisfactory 
evidence  that  the  defendant  took  sufllcient 
precautionary  measures  regarding  the  pro- 
tection of  the  public  from  the  careless  han- 
dling of  a  dangerous  firearm.  Apparently  It 
let  the  ground  privilege  for  the  shooting  gal- 
lery and  gave  the  matter  no  further  atten- 
tion. It  Ifl  Bnggested  that  on  the  second  day 
of  the  fair  the  target  protection  waa  enlarg- 


ed, but  it  does  not  appear  that  even  this  was 
the  result  of  careful  supervision  by  the  de- 
fendant In  Ckmradt  v.  Clanve,  93  Ind.  476, 
47  Am.  Rep.  388,  the  court  said: 

"The  practice  in  target  shooting  appears  to 
have  been  a  part  of  the  entertainment  carried 
on  at  the  fair,  and  as  the  defendants  were  the 
owners  of  the  premises,'  and  the  managers  and 
controllers  of  the  fair,  the  practice  in  target 
shooting  was  a  part  of  their  exhibition,  and 
under  their  supervision  and  control  as  much  a§ 
any  other  part  of  the  fair. .  And  those  having 
charge  of  •  •  *  it,  while,  perhaps,  not 
strictly  agents  or  servants  of  the  defendants^ 
were  acting  under  the  license  and  permission 
of  the  defendants;  and  such  a  relation  existed 
between  them  as  will  hold  the  defendants  liable 
for  Injuries  resulting  from  their  negligence  in 
not  properly  controlUnK  the  conduct  and  man- 
agement of  this  part  ot  their  exhibition." 

Upon  this  principle  of  law,  our  own  court, 
in  Thornton  t.  Agricultural  Sodety,  supra, 
said: 

"By  inviting  patrons  to  their  fair,  they  make 
tbemeelyes  bound  to  use  reasonable  care  to  see 
that  the  fair  in  all  its  parts  is  safe  and  is  con- 
ducted safely,  whether  the  various  parts  of  the 
fair  are  conducted  and  managed  by  the  owners 
themselves,  or  with  their  permission,  by  li- 
censees, independent  contractus,  or  lessees." 

In  the  case  at  bar  the  manner  and  means 
used  by  the  owner  of  the  shooting  gallery  to 
remedy  the  defective  condition  of  the  rifle 
seem  to  us  to  be  clearly  careless  and  negli- 
gent. To  allow  such  negligence,  or  to  let 
grounds  to  such  a  careless  person,  with  no 
careful  supervision,  oversight,  or  precaution- 
ary steps  having  been  taken,  would  seem 
to  clearly  fix  the  liability  of  the  defendant 
so  far  as  this  branch  of  the  case  goes. 

[3]  The  only  remaining  point  fbr  discus- 
sion Is  the  amount  of  the  damages.  In  con- 
s^Ing  the  act  under  wbidi  this  suit  Is 
brought,  this  court  has  declared  that: 

"No  damages  can  be  recovered  for  any  grief, 
distress  of  mind,  loss  of  mere  companionship  or 
society,  or  injury  to  the  affections,  suffered  by 
the  beneficiaries.    •    «    •  injury  for 

which  damages  can  be  recovered  must  be  wholly 
to  the  benenciaries  themselves,  and  It  is  lim- 
ited to  the  pecuniary  effect  of  the  death  apon 
them."  McKay  v.  Dredging  Co.,  92  Me.  454, 
43  AtL  29.  - 

[4]  One  of  the  beneficiaries,  a  sister,  is 
already  married  and  has  a  husband  to  sup- 
port her.  The  other  two  sisters,  older  than 
the  deceased  boy,  are  not  likely,  in  the  ordi- 
nary course  of  human  probabilities,  to  be 
much  affected  pecuniarily  by  his  death.  The 
pecuniary  effect  upon  the  mother  Is  the  prin- 
cipal question.  According  to  the  testimony, 
her  expectancy  of  life  is  a  little  over  23 
years.  Had  the  boy  lived,  he  would  have 
been  compelled  by  the  laws  of  this  state  to 
attend  school  nearly  five  years  longer,  and  in 
that  time  at  least  would  hardly  be  expected 
to  contribute  anything  to  the  support  of  his 
mother.  Assuming  that  during  the  next  20 
years  of  his  life  he  had  been  a  dutiful  son  to 
his  mother,  had  been  Industrious  and  frugal, 
and  had  not  taken  on  other  domestic  burdens 
by  marriage,  he  Vonld  have  been  of  financial 
aid  to  hlB  mother.  AU  these  elemata,  taoir- 
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ever,  are  more  or  less  speculatlTe.  They  are 
tn  the  realm  of  possibility  not  the  realm  of 
certainty.  Dnrlng  the  earlier  years  follow- 
ing the  school  age,  the  financial  benefit  mnet 
necessarily  be  small. 

After  a  fall  consideration  of  all  the  lEdtna- 
tion,  the  court  Is  of  opinion  that  the  verdict 
should  not  hare  been  in  excess  of  $1,000.  It 
Is  therefore  ordered  that,  If  the  plaintiff  re- 
mit all  the  verdict  in  excess  of  $1,000,  the 
motion  is  to  be  overruled;  otherwise  new 
trial  to  be  directed.  This  order  dlaposeB  also 
<^  the  exoeptioua 

So  ordered. 


AU>EN  V.  MAINE  GENT.  B.  00. 

(Snprune  Judicial  Court  of  Maine.    Dec.  81, 
1914.) 

1.  BAIZ,B0AnS    ({  482*)— OPEBAfnOH— FlBES— 
fiUFFXCIBNOT  OF  EVIOENOE. 

In  an  action  for  damages  to  timber  and 
wood  burned  by  a  fire  caused  by  sparks  from 
defendant's  locomotive,  evidence  keld  inanffl- 
dent  to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  ff  1730-1732,  1734-1786;  Dee.  Dig. 
I  482.*] 

2.  RAILBOADS    (I    480*)— OFERATIOir— FXRIft— 

Burden  of  Pboof. 

In  such  action  the  burden  was  upon  the 
plaintiff  to  show  by  competent  evidence  that 
the  defendant's  locoraotive  caused  the  fire,  and, 
to  establish  a  case  by  Inference  from  the  facts, 
such  inference  must  be  drawn  from  the  facts 
proved,  and  cannot  be  based  upon  a  probability. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  »  1709-1716,  1733;  Dec.  Dig.  | 
480.*] 

On  Motion  from  fiupreme  Jndidal  Court, 
Cnmberland  County,  at  law. 

Action  by  Burton  h.  Alden  against  the 
Maine  Central  Bailroad  Company.  Verdict 
for  plaintiff,  and  defendant  moved  for  a 
new  trial.  Motion  sustained,  verdict  set 
aside,  and  new  trial  granted. 

Argued  before  SAVAGE.  G.  J.,  and  COR- 
NISH. BIRD,  HALEY,  HANSON,  and 
PHILBROOE,  JJT. 

George  G.  Webber,  of  Anbum,  Cqr  plaintiff. 
Symonds,  Snow,  Cook  &  Hutchinson,  of  Port- 
land»  and  White  ft  Carter,  of  Lewiston,  for 
d^endant 

HANSON,  J.  This  la  an  ACtXan  on  the 
case  to  recover  for  damages  to  20  acres  of 
timber  and  wood  burned  by  a  fire  alleged  to 
have  been  caused  by  sparks  from  a  locomo- 
tive engine  of  the  defendant.  The  fire  oc- 
curred at  10  o'clock  a.  m.  August  19,  1913. 
The  jury  returned  a  verdict  for  the  plaintiff 
in  the  sum  of  $400,  and  the  case  Is  before  the 
court  on  defendant's  motion  for  a  new  trial. 

The  testimony  as  to  the  origin  of  the  fire 
follows: 

John  Alden,  a  brother  of  the  owner,  testl- 
Sed  as  follows: 

"Q.  I  will  ask  you  if  on  the  '19th  of  August, 
1913,  there  was  a  fire  npon  these  premises? 

"A.  Yes,  sir. 


"Q.  And  were  you  there  M3t  diat  date? 
"A.  I  was. 

"Q.  And  were  you  there  at  your  home  on  this 
date  when  the  fire  started  in  the  land  adjoin- 
ing? 

"A  I  Vrasn't  at  home  when  it  started,  but  I 
was  very  near  tiiere. 

"Q.  Did  yoQ  yourself,  of  your  own  knowledge, 
know  anythinc  about  the  starting  of  the  fiie? 

"A.  No." 

Haggle  Kemp,  the  principal  witness  testl- 
fled: 

"Q.  And  won't  you  tell  the  jury  when  yon 
first  saw  the  fire  and  what  about  it? 

"A.  When  I  was  going  to  haeg  out  my  clothes 
I  turned  right  around  and  saw  it,  and  the  morn- 
ing passenger  train  went  down,  and  pretty  soon 
here  comes  the  smoke  out  of  the  ground,  and  I 
went  up  there  and  went  into  Mrs.  Brewster's 
pastore,  the  comer  of  the  fence  there,  and  I 
says  to  one  of  siy  boys.  *Yoa  better  go  down 
and  tell  Mr.'—  Objected  ta) 

"Q.  You  need  not  state  that  Yon  saw  Hw 
passenger  train  go  down  and  flicm  you  saw 
the  fire? 

"A.  Yea,  air." 

The  cross-examination  developed  that  this 
witness  saw  sparks  fall  from  under  the  en- 
gine on  the  right  of  way  at  9  o'clock  on  that 
morning.  One  hour  later '  she  saw  a  flre 
"in  Brewster's  pasture."  This  witness  lived 
on  the  opposite  side  of  the  railroad  from 
Brewster's  pasture.  The  distance,  and  gener- 
al location  of  her  house  and  clothesline  do 
not  appear. 

Guy  Burgess  testified: 

"Q.  And  you  were  there  when  this  flre  stert- 
ed  that  has  been  testified  to  by  Mr.  Alden  and 
Mrs.  Kemp? 

"A.  Sfwn  after  It  was  started;  yes. 

"Q.  Where  were  you  when  yon  first  got  in- 
formation about  the  fire? 

"A.  I  was  to  the  depot 

"Q.  And  who  brought  ^t  Information  to 
you? 

"A.  My  brother. 

"Q.  This  little  boy  that  Is  here? 
"A  Yes  sir. 

**Q.  And*  B))Out  what  time  was  it?   That  is, 

when  he  brought  that  information  to  you? 

"A.  It  was  about  quarter  to  10. 

"Q.  And  what  time  Is  U  when  the  train  goes 
by  there? 

"A.  Tt  goes  by  about  balf  past  9. 

"Q.  Was  Mr.  Bartlett,  the  station  ageut. 
there? 

"A.  He  was  at  the  station ;  yes,  sir, 
"Q.  And  did  yon  and  Mr.  Bartlett  go  down 
to  the  fire? 
"A.  Yes.  sir. 

"Q.  How  far  had  It  burned  when  yon  got 

there? 

"A.  I  should  say  It  had  burned  over  about 
half  an  acre. 

*'Q.  And  did  yon  nudertake  to  stop  It  there? 

"A.  We  didn't  have  nothing  to  stop  it  with ; 
we  didn't  take  nothing  with  us. 

"Q.  Were  ynn  around  there  for  the  next  two 
or  three  days? 

"A.  Yes,  sir." 

[1]  A  careful  examination  of  the  record 
convinces  ns  that  the  verdict  was  not  jus? 
tifled  by  the  evidence.  So  far  as  the  case 
diows,  the  cause  of  the  flre  is  still  an  open 
question. 

1.  There  was  no  positive  testimony  as  to 
tbo  origin  of  the  flre.  The  case  la  rtlent  as 
to  the  starting  point,  and  no  evidence  appears 
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as  to  the  location  of  the  railroad,  or  the  loca- 
tion of  the  burnt  area,  with  reference  to 
the  right  of  way.  It  does  not  appear  that 
the  right  of  way  bnmed  at  or  near  the  Are, 
or  that  sparks  were  emitted  from  th#smoke- 
stack  which  might  have  been  carried  beyond 
the  right  of  way,  or  that  at  the  time  there 
was  sufficient  wind  blowing  in  the  direction 
to  carry  sparks  capable  of  causing  such  Are. 
The  kind  of  day,  the  condition  of  the  grass, 
the  direction  of  the  wind  are  matters  not 
found  In  the  record. 

[2]  2.  The  burden  was  upon  the  plaintiff 
to  show  by  competent  evidence  that  the  de- 
fendant's locomotive  caused  the  fire.  In  this 
he  has  failed.  When  it  Is  sought  to  estab- 
lish a  case  by  an  inference  drawn  from  facts, 
su(di  Inference  must  be  drawn  from  facts 
proved.  It  cannot  be  based  upon  a  proba- 
bility. Seavey  v.  Laughlin,  98  Me.  517,  57 
AtL  796 ;  Smith  v.  Lawrence,  9S  Me.  92,  56 
Aa  455. 

Motion  sustained.  Verdict  set  aside.  New 
trial  granted. 


SHAW  V.  OLIVER  et  al. 

(J9iq>renw  Jodlclal  Conrt  of  Maine.    De&  81, 

1914.) 

LnoTATioN  OF  Acnons  (|  148*V--Notb— "Ao- 

EITOWUDaMBNl''— EXFBBSS  PbOUISE— I^- 
TBB. 

Under  the  statute  providing  that  no  ac- 
knowledgment or  promise  takes  a  case  out  of  the 
■tatnte  of  limitatioDs,  unless  express,  in  writing, 
and  signed  by  the  party  chargeable  thereby^  it  is 
the  promise  that  is  renewed,  and  an  "acknowl- 
edgment" is  not  a  promise,  or  the  same  as  an 
express  promise,  but  is  only  evidence  from  which 
a  promise  to  pay  may  be  implied;  and  where 
the  payee  of  a  note  dated  January  S,  1907,  re- 

Juested  payment,  the  maker's  letter  of  April  7, 
909,  stating  that  he  had  $200  to  send  as  soon 
as  he  could  get  out,  and  more  that  he  could  send 
as  soon  as  his  logs  floated  to  mill,  wss  such  an 
acknowledgment  as  warranted  the  inference  of 
an  implied  promise  to  pay,  removtag  the  bar 
of  the  statute. 

[Ed.  Note.— For  otber  cases,  see  Limitation  of 
Actions.  Cent  Dig.  H  S97-603;  Dec.  Dig.  | 
148.* 

For  ottier  definitions,  see  Words  and  Fbrastn, 
Firat  and  Second  Series,  Acknowledge.] 

Exertions  from  Supreme  Judicial  Gourt, 
Lincoln  County,  at  Law. 

Action  by  Julian  W.  Shaw  against  Otis  O. 
Oliver  and  others.  Judgment  for  defendants, 
and  plalntiiT  excepts.    ETxceptlons  sustained. 

Argued  before  SAVAGE),  G,  J.,  and  SPEIAR, 
BIRD.  HANSON,  and  PHILBBOOE.  JJ. 

Pierce  ft  Hall,  ot  Damarlscotta,  and  A.  S. 
Llttlefl^d,  of  Rockland,  for  plaintiff.  Geo. 
A.  Cowan,  of  Damarlscotta,  for  defendants. 

-  SPEAR,  J.    On  exceptions  by  plalntlir. 
This  is  an  action  on  a  promissory  note  of 
the  following  tenor: 
"750.00. 

"Nobleboro,  Maine,  Jan*y  3,  1907. 
"Six  months  after  date  I  promise  to  pay 
Julian  W.  Shaw,  or  order,  seven  hundred  and 


fifty  and  no/100  dollars,  for  value  received, 

with  interest" 

The  plea  was  the  general  Issne  and  stat- 
ute of  limitations.  The  decision  of  tlie  case 
depends  upon  the  following  correspondence: 

"March  25,  1909.  Mr.  Otis  6.  Oliver-Friend 
Oliver:  I  have  not  heard  from  you  for  a  long 
time  and  wonder  how  things  are  progressing. 
Did  you  do  any  lumber  business  this  winter? 
I  presume  you  are  as  busy  as  ever.  The  writer 
is  obliged  to  make  out  a  large  sum  of  money  the 
6rat  of  April  and  shall  need  to  ase  the  amount 
due  me  on  the  note :  Can  get  along  without  it 
until  about  the  lOtb  of  April.  Trusting  that 
you  and  your  family  are  well  and  prospering, 
with  kindest  regards.  I  am.  yours,  etc,  J.  W. 
Shaw." 

"AprU  6, 1909,  Mr.  Otis  Oliver— Friend  OKv- 
er:  I  have  written  you  twice  regarding  the  note. 
Up  to  this  time  I  have  received  no  reply.  Did 
you  receive  my  former  letter?  Please  advise 
me  In  regard  to  this.   Yours,  etc.,  J.  W.  Sliaw." 

"Nobleboro.  Me..  AprU  7.  1908.  Mr.  J.  W. 
Shaw,  Berwick,  Me.— My  Dear  Mr.  Shaw: 
Tour  letter  came  to  hand  all  right,  was  glad  to 
hear  from  you." 

Here  fbUows  an  Immaterial  e^lanatlon 
for  the  dday  In  answering.  Tbeai  the  letter 
proceeds: 

"I  have  $200.00  to  send  yon  as  Bout  as  I  can 
get  out  and  more  that  I  can  aend  aa  soon  as  the 
pond  swims  my  logs  to  mUL.   Tonri  truly,  O.  G, 

Oliver." 

It  is  conceded  that  the  case  falls  within 
the  statute,  unless  the  above  communication 
from  Oliver  removed  the  bar.  We  think  it 
did.  The  Inference  Is  so  strong  that  tl^e 
note  in  suit  was  the  note  referred  to  In  this 
correspondence  that  to  hold  otherwise  would 
do  violence  to  the  rule  that  authorizes  Infer- 
ences to  be  drawn  from  proven  facts. 

The  only  question  then  is: 

"Was  the  letter  such  an  acknowle^ment  <A 
the  debt  evidenced  by  the  note  as  wamints  tlit 
inference  of  an  implied  promise  to  pay  it?" 

The  statute  reads: 

"In  actions  of  debt  or  on  the  case  founded  on 
a  contract  no  acknowledgment  or  promise  takes 
the  case  out  of  the  operation  hereof,  unless  the 
acknowledgment  or  promise  is  express,  in  writ- 
ing and  signed  by  the  party  chargeable  thereby." 

An  erroneous  Interpretation  of  this  statute 
seems  often  to  have  t>een  made  by  assuming 
that  the  phrases  "acknowledgment"  and  "ex- 
press promise,"  as  used  In  the  statute,  are 
Interchangeable  terms  and  identical  in  mean- 
ing. 

The  theory  of  the  law  Is,  where  a  debt  Is 
barred  by  the  statute,  that  the  promise  upon 
which  assumpsit  would,  before  lie  Is  not 
dead,  but  suspended,  and  that,  by  certain 
things  done  by  the  debtor,  the  suspension  may 
be  removed  and  the  promise  revived.  The 
things  that  may  be  done  under  the  statute 
to  do  this  are  "a<^nowledgment"  of  the  debt, 
and  an  "express  promise"  to  pay  It,  each,  of 
course,  In  writing.  And,  as  it  Is  the  promise 
that  is  renewed,  and  upon  which  only  as- 
sumpsit may  be  brought,  the  term  "acknowl- 
edgment" may  quite  naturally  be  Interpreted, 
to  mean  the  same  as  "express  promise^" 
But  "acknowledgment"  is  not  so  interpreted. 


•For  other  owm  ms  utme  topic  sod  ■action  NUUBOa  la  Dea  Dig.  A  Am,  Dig-  Ker-Ho^  Bwlm  A  iUp'r  lodaxv 


Digitized  by 


Google 


Me.) 


JANILUS"  V.  INTERNATIONAL  PAPER  CO. 


053 


It  Is  not  a  promise.  Acknowledgment  of 
present  Indebtedness  Is  only  evidence  from 
wbich  a  promise  to  pay  may  be  implied. 
Gray  v.  Day,  100  Me.  at  page  49S,  84  AtL 
1073,  43  L.  K.  A.  (N.  S.)  535. 

For  the  distinction  between  "acknowledg- 
ment" and  "express  promise,"  see  Lord,  Ad- 
ministrator, T.  Jones,  108  Me.  381.  81  Atl.  169. 

Under  these  decisions,  as  in  construing 
other  contracts,  evidence  of  an  acknowledg- 
ment or  express  promise  may  be  sought  from 
all  the  docnments  in  which  the  acknowledg- 
ment or  promise  is  alleged  to  be  contained. 
Accordingly,  if  from  all  the  written  evidence 
an  acknowledgment  can  be  found  of  such  a 
character  that  upon  it  may  be  predicated  an 
implied  promise  to  pay  the  debt  acknowledg- 
ed, such  acknowledgment  alone  will  relieve 
the  debt  from  the  application  of  the  statute. 
Applying  this  rule  to  the  paragraph  in  the 
defendant's  letter  in  which  he  expresses  his 
willingness  to  pay  $200  when  he  gets  out,  we 
find  no  difficulty  in  deciding  that  it  was  an 
acknowledgment  from  which  an  Inference 
of  a  promise  to  pay  is  a  necessary  conclusion. 
It  Is  a  clear,  unconditional  statement  from 
which  but  one  meaning  can  be  naturally 
drawn. 

exceptions  sustained. 


JANILUS  T.  INTERNATIONAL  PAPEB  GO. 

(Supreme  Judldal  Conrt  of  Maine.    Dee.  81, 
1914.) 

1.  Tbial  ({  260*)— iNBTBUCnnONB— Rbquzbts. 

Where,  in  an  action  for  Injuries  to  an  em- 
ployfi  caught  between  can  moved  by  a  railroad 
company  on  signal  from  another  employ^,  the 
conrt  charged  that  defendant  must  provide  a 
reasonably  safe  place  for  its  employte  to  work, 
and  If  by  any  act  of  it  or  of  any  of  its  vice 
principals  it  renders  unsafe  a  place  formerly 
safe,  it  will  be  liable  if  other  conditions  do  not 
prevent  a  recovery,  refusal  to  charfce  that  if 
It  notified  the  railroad  that  cars  were  rea^y  to 
be  moved,  and  on-  such  notice  the  railroad  moved 
them  and  ran  into  the  employ6  without  warn- 
ing. It  was  liable,  and  that  if  defendant  by  its 
foreman  neRligenUy  failed  to  learn  whether  the 
car  in  which  the  employd  was  at  work  was  in 
fact  not  unloaded  when  the  company  was  in- 
formed that  the  cars  were  ready,  tiie  manu- 
facturer was  liable,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  661-650;  Dec.  Dig.  fi  260.«J 

2.  Masteb  and  Sibtant  ({  293*)— Injitbt  to 
Sebvart— NBOUOSnOB. 

Where  an  employ^,  suing  for  injury  by  be- 
ing caught  betwen  cars  moved  by  a  railroad 
company,  alleged  that  It  was  customary  for 
some  employ^  of  defendant  to  notify  the  rail- 
road when  cars  would  be  moved,  and  it  ap- 
peared that  the  duty  was  assumed  by  a  fore- 
man, and  that  the  arrangement  was  a  part  of 
the  defendant's  business,  a  charge  that  the  mere 
notice  by  the  foreman  to  the  railroad  that  the 
cars  were  ready  to  be  moved  did  not  make  the 
defendant  liable,  but  that  it  must  appear  that 
it  was  in  control  of  the  engine  which  was  negli- 
gently attached  to  the  ears,  and  that  the  em- 
ploye was  in  the  exercise  of  due  care,  was  er- 
roneous; since  it  was  the  duty  of  defendant  to 
notify  the  railroad  when  the  cars  could  be  mov- 
ed, and  if  the  notice  was  improperly  given,  and 


injury  -resulted  therefrom,  the  defendant  would 
be  liable. 

lEA,  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig:  H  U48-1156,  U68-U60; 
Dec.  Dig.  i  298.*} 

3.  Mastkb  and  Sebvant  (|  186*)— Injubt  to 
Sbbvant— Fbixow  Sebvakts. 

Where  a  negligent  employ^  was  at  the  time 
of  his  injury  performing  his  employer's  duties, 
the  latter  was  liable  for  the  negligence  causing 
injury  to  a  coemployS,  but  was  not  liable  if 
the  employs  was  not  performing  a  duty  imposed 
on  the  employer,  though  he  was  the  superior  of 
the  coemploy& 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  11  885-421 ;  Dee.  Dig.  I 
185.*1 

4.  NeOUGEKCB  (i  136*)  —  BVIDENOB  —  QUES- 
TION FOB  JUBT. 

Ordinary  care  and  negllgeuce  are  questionB 
of  fact,  thonah  the  drcumstances  are  admitted 
or  undisputed,  when  reasonable  men  may  arrive 

at  different  conclusions. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-853;  Dec  Dig.  |  136.*] 

5.  Masteb  and  Sbbvant  (|  288*)— Injitbt  to 
Sbbvant—Assuuption  of  Rise. 

Where,  on  the  issue  of  assumption  of  risk, 
the  facts  are  controverted,  or  sncn  that  differ- 
ent inferences  may  be  drawn  tiierefrom,  Uie 
Question  must  be  submitted  to  tiio  jury  under 
proper  instructions, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1068-1088;  Dec.  Dig.  f, 
288«  ] 

0.  Mastbb  ard  SsBVAirr  ({  200*)— Injubt  to 
Sebvant— Assuhftion  of  Risk. 

A  risk  arising  from  the  negligence  of  the 
employer  is  an  extraordlnanr  one,  and  an  em- 

EloyS  suing  for  a  personal  Injury  need  not  al- 
!ge  or  prove  want  of  knowledge  and  nonas- 
Bumption  of  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  844-848;  Dec.  Dig.  { 
280.*1 

7.  Masteb  anu  Sbbvant  (|  205*)— Injubt  to 
Sbbvant- Assuuftion  of  Rise. 

An  employ^  to  be  on  bis  guard  should 
know  the  dangers  known  to  the  employer,  and 
he  may  assume.  In  the  absence  of  knowledge  to 
the  contrary,  tbat  he  can  work  In  safety,  and 
may  rely  on  the  belief  that  the  employer  has 
performed  the  doty  oi  furnishing  him  a  reason- 
ably safe  place  In  which  to  work,  and  an  em- 
ploy^  who  hag  worked  but  three  days  cannot 
as  a  matter  of  taw,  be  charged  with  assumption 
of  risk  arising  from  negligence. 

[Ed.  Note.— For  other  Master  and 

Servant,  Cent  Dig.  ||  517-G49;  Dee.  Dig.  | 
205.*) 

8.  MAErncB  and  Sbbvant  ({  89*)— Obijga- 
tion  of  Masteb— Safe  Place  to  Wobe. 

The  duty  of  an  employer  to  furnish  a  rea- 
sonably safe  place  for  his  employ^  to  work 
continues  dnnng  th«  time  reasonably  occupied 
by  the  employ^  on  the  premises  in  going  to  and 
returning  from  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  168-156^^  Dec.  Dig.  | 
89.*) 

9.  Masteb  asd  Sebtaht  96*)— Injubt  to 
Sebtant— NsauoBNCi  — CoNouBBiNO  Nbq- 

IjaENCE. 

Where  an  injury  to  an  employ^  Is  the  re- 
sult of  concurring  negligence  <rf  tiie  employer 
and  another,  the  employer  is  not  exempt  &om 

liability. 

[Ed.  Note.r-For  othor  cases,  see  Master  and 
Servant  Cent  Dig.  H  157,  1^  162;  Dee.  Dig. 
100.*] 
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10.  Masteb  and  Sbrtant  (I  285*)— iNmsT  TO 

SERVAKT— NsaUOBlfOB— QVEBTIOH  VOB  JUBT, 

Where  injury  to  an  employ^  resulted  from 
the  concurrent  neglisence  of  the  employer  and 
a  third  person,  the  question  whether  the  em- 
ployer's act  was  the  proximate  cause  of  the  in- 
jury is  for  the  jury. 

[Ed.  Note. — For  other  caaea,  eee  Master  and 
Servant,  Cent  1%.  Il  1002,  1008,  1007,  1008. 
101«,  1035,  1043,  lOBS;  Dec.  Dig.  |  285.*]^ 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  Charles  Janllus  against  the  In- 
ternational Paper  Company.  There  was  a 
verdict  for  defendant,  and  plaintiff  brings  ex- 
ceptions. Sustained,  verdict  set  aside,  and 
new  trial  granted. 

Argued  before  SAYAOE,  C.  J.,  and  COBr 
NISH,  BIBD,  HALET,  and  HANSON,  JJ. 

McGlllicQddy  &  Morey,  of  Lewlston,  for 
plaintiff.  Newell  &  Sfcetton,  of  Lewlston,  for 
d^endant 


HANSON,  J.  Action  on  the  case  for  dam- 
ages for  personal  Injuries  sustained  by  the 
plaintiff  while  employed  as  a  laborer  by  the 
defendant  The  verdict  was  for  the  defend- 
ant, and  the  case  is  before  the  court  on  excep- 
tions by  the  plaintiff  to  the  refusal  of  the 
invslding  justice  to  give  certain  rulings  re- 
quested, and  to  portions  of  the  charge  of  the 
presiding  Justice. 

The  case  shows  that  the  plaintiff  entered 
the  service  of  the  defradant  in  the  town  of 
Rumford,  in  ttie  county  of  Oxford,  three  days 
before  he  was  injured,  and  that  on  the  day 
of  the  injury  he  was  directed,  with  others,  to 
unload  coal  from  cars  standing  on  a  track 
In  the  yard  of  tlie  defendant  The  cars  con- 
taining the  coal  had  been  separated,  or  kept 
apart,  to  make  a  passageway  for  the  wwk- 
nien  engaged  In  that  work.  After  completing 
the  work  of  unloading,  the  employes  returned 
to  their  other  emi^oyment,  the  plaintiff  be- 
ing the  last  to  leave  the  car,  and  In  returning 
was  passing  between  the  cars  ao  separated 
n-hen,  as  he  claims,  without  any  warning  or 
dgnal,  the  cars  were  suddenly  forced  togeth- 
er by  an  engine  of  l^e  Maine  Central  Sail- 
road  Company,  and  he  was  caught  between 
them  and  Injured.  The  cars  were  located  so 
that  the  engine  could  not  be  seen  by  the  em- 
ployes. 

The  plaintiff's  counsel  In  his  exceptions 
states  that: 

"The  defendaot  hy  Its  foreman  notified  the 
Maine  Central*  Railroad  about  one-half  hour 
before  tbe  cars  were  actually  ready  that  they 
were  ready,  and  thereupon  the  Maine  Central 
Railroad,  after  having  been  so  notified,  attach- 
ed its  entdne  and  backed  the  car  upon  the  plain- 
tiff as  stated.  The  cars  were  not  entirely  un- 
loaded of  the  coal  as  a  matter  of  fnct  when  the 
deff'ndant's  foreman  notified  the  Maine  Central 
Railroad  that  the  cars  were  ready  for  the  en- 
gine to  be  attached  thereto.  Tbe  plaintiff  Im- 
mediately upon  finishinff  unloadinf;  eot  out  of 
the  car  with  other  workmen  and  followed  them 
throuiEh  the  passageway  between  the  cars.  The 


Maine  Central  Railroad  owned  tbe  cars,  oigine, 
and  track,  and  employed  the  entice  ciew  to  op- 
erate the  cars." 

The  declaration  sets  out: 

"That  tbe  defendant  carelessly  and  negligent- 
ly caused  an  engine  to  be  attached  to  tbe  train, 
and  without  any  warning  or  notice  of  any  kind 
to  the  plaintiff,  pushed  tne  train  of  cars  in  and 
upon  toe  remainder  of  the  train  •  *  *  and 
caught  tbe  plaintiff  thereby  between  the  train 
of  cars  and  severely  wounded,  lacerated,  and 
bruised  his  person."  etc. 

And  In  conclusion  recites: 

"That  the  defendant  company  carelessly  and 
negligently  backed  a  train  to  which  they  had 
attached  their  engine  carelessty  and  negligently, 
without  any  warning  to  thia  plaintiff,  in  and 
upon  his  person,  doing  the  damage  dCoresaid." 

The  defendant  claims: 

"That  the  defendant  had  absolutely  nothing  to 
do  with  starting  or  management  of  the  train 

beyond  the  practice  of  its  foreman  to  notify  the 
train  crew  when  the  cars  were  unloaded.  If  he 
was  a  fellow  servant  with  tbe  plaintiff,  his  neg- 
llgenc&  if  any,  would  not  warrant  a  recovery  of 
tbe  defendant,  *  *  *  and  that  the  proximate 
cause  of  the  Injury  complained  of  was  tbe  neg- 
ligence of  the  Maine  Central  Railroad,  a  third 
party,  for  which  it  is  not  responsible." 

The  requested  Instructions  follow: 

"(1)  That  the  defendant,  by  notifying  the 
Maine  Central  Railroad  that  the  cats  were 
ready  to  be  hauled  out,  when  in  fact  they  were 
not  ready,  and  upon  such  notification  the  Maine 
Central  Railroad  attached  its  engine  to  the  cars 
and  thereby  ran  into  tbe  plaintUf  without  any 
warning  either  from  the  defendant  or  Maine 
Central  Railroad,  then  the  defendant  is  liable. 

"(2)  That  if  the  defendant,  by  Its  Mr.  Wood, 
who  had  the  sole  charge  of  notifying  the  Maine 
Central,  carelessly  and  negligently  did  not  take 
tbe  means  of  informing  itself  whether  tills  car 
in  which  the  plaintiff  was  at  work  anloading 
was  in  fact  not  unloaded  when  Mr.  Wood  in- 
formed the  Maine  Central  that  the  car  was  un- 
loaded, then  that  ia  the  negligence  of  tbe  de- 
fendant company  and  for  whkh  it  ia  liable. 

"(3)  That  the  defendant  owed  the  daty  to 
tbe  plaintiff  of  providing  a  reasonably  safe 
place  in  which  to  work,  and,  when  it  changed 
that  place  from  reasonably  safe  by  causing  the 
Maine  Central  to  back  itn  train  into  the  plain- 
tiff, then  it  must  have  apprised  and  warned 
the  plaintiff  ot  the  change." 

[1]  The  presiding  Justice  declined  to  give 
the  first  and  secodd  requested  instmctlons 
except  as  they  appear  in  tiie  charge. 

As  to  the  third  requested  instruction,  the 
presiding  justice,  in  refusing  to  give  the  same 
as  requested,  said: 

"I  cannot  give  this  instruction.  I  will  in- 
struct the  jury,  however,  that  it  is  the  duty  of 
the  defendant  to  provide  a  reasonably  safe  place 
in  which  to  work,  a  reasonably  safe  place  for 
its  employ^  in  which  to  work;  and  when  by 
any  act  of  tbe  defendant,  or  any  of  its  vice  prin- 
cipals, it  renders  unsafe  a  place  which  was 
formerly  safe,  it  may  then  be  liable  in  dam- 
ages, if  other  conditions  of  the  case  do  not  pre- 
vent." 

The  first  two  requests  were  proiierly  re- 
fused. They  are  comprehended  in,  and  the 
plaintiff  was  amply  protected  by,  the  instruc- 
tion given  in  response  to  the  third  requested 
Instruction,  which,  in  connection  with  the 
charge,  states  the  law  applicable  to  that 
branch  of  the  case. 
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The.  remabilng  exertion  la  to  the  follow- 
Ins  Inatractlon  given  upon  reQueat  of  ttae 
Jury  for  furtber  tnstnictlon: 

"The  Coart:  I  am  informed  through  your 
foreman  that  certain  members  of  the  panel 
would  like  to  know  If  Mr.  Wood  notified  the 
Maine  Central  officials  to  shift  the  empty  cars, 
wonld  the  International  Paper  Company  be 
responsible?  I  can  only  repeat  to  you,  in  sub- 
stance, my  instructions  upon  that  point  I 
defined  wtuit  constituted  a  vice  principal,  and  1 
think  that  the  definition  of  that  may  remain 
in  your  memory;  and  I  instruct  you  that  if  you 
find  that  Mi*-  Wood  was  a  vice  principal,  and 
any  act  of  a  vice  principal  negligently  done,  the 
plaintiff  bein^  in  the  exercise  of  due  care, 
would  make  the  defendant  corporation  liable. 
But  the  mere  notification  by  Mr.  Wood  of  the 
Maine  Central  people  that  the  empty  cars  were 
ready  to  be  moved  out — the  mere  notification  of 
the  Maine  Central  people  by  Mr.  Wood  of  that 
fact— would  not  necessarily  make  the  Interna- 
tional Paper  Company  liable,  for  the  negligence 
which  the  plaintiff  complains  of  is  that  the 
defendant  company  n^ligently  attached  an  en- 

?ine  to  the  cars.  So  that  it  must  appear  to  you 
rem  all  the  evidence  in  the  case,  by  a  fair  pre- 
ponderance of  that  evidence,  that  the  Interna- 
tional Paper  Company  was  In  control  of  the 
engine,  and  that  the  engine  was  negligently  at- 
tached to  the  cars,  and  that  the  plaintiS  was  in 
the  exercise  of  due  care  when  the  accident  oc- 
curred. So  bearing  in  mind,  as  I  have  said,  all 
the  time,  that  the  plaintiff  must  show  that  he 
was  in  the  exercise  of  due  care,  it  must  be 
shown  that  the  International  Paper  Company, 
or  some  of  its  Tice  principals,  were  in  actual 
control  of  tliat  engine  at  the  time  when  the 
accident  occurred,  in  order  for  the  plaintiff  to 
recover.  If  no  vice  principal  of  the  Interna- 
tional Paper  Company  was  in  actnal  control 
of  the  engine,  then  I  instruct  you  yon  could  not 
find  a  Terdict  for  the  plaintiff." 

This  exception  should  be  sustained.  The 
principal  claim  of  the  plaintiff  raised  by  the 
pleadings  was  that  the  defendant  carelessly 
and  negligently  caused  an  engine  to  be  at- 
tached to  the  train,  that  a  notice  given  by 
defendant's  foreman  when  It  ought  not  to 
have  been  given  was  the  proximate  cause  of 
the  Injury,  and  that  the  defendant  Is  liable 
because  such  notice  in  its  effect  rendered  un- 
safe the  place  in  which  the  plaintlfC  was 
working.  This  question,  as  It  related  to  the 
condition  of  the  place,  the  question  of  as- 
snmption  of  risk,  with  that  of  due  care  and 
negligence,  had  been  properly  presented  to 
the  jury  previously  In  the  charge;  but  the 
instruction  given  was  equivalent  to  directing 
a  verdict  for  the  defendant.  It  left  no  other 
issue  than  the  question  of  actual  control  of 
the  edgine,  which,  as  has  been  seen,  was  not 
a  controverted  question.  There  was  no  daim 
on  the  part  of  the  plaintiff  that  the  defend- 
ant, or  Its  vice  principal,  controlled  the  en- 
fi^e;  but  the  plaintiff  did  claim  that  the 
defendant  by  the  premature  notice  to  the 
trainmen  caused  the  trainmen  to  attach  the 
englx:d  to  the  train  before  it  was  actually 
ready,  thus  performing  an  act  which  In  its 
effect  was  the  proximate  cause  of  the  injury, 
and,  In  connection  with  the  contention  of  the 
plaintiff  that  the  defendant  did  not  provide 
the  plaintiff  a  safe  place  in  which  to  work, 
raised  the  Issue  In  the  case  whether  the  act 


of  the  defendant  rendered  unsafe  the  place  ia 
which  the  plaintiff  was  employed. 

[3]  The  defendant,  was  chained  with  the 
duty  of  providing  a  suitable  place  for  the 
plaintiff  in  which  to  perform  his  work.  In 
the  maintenance  of  this  particular  place  as 
a  safe  place  for  its  employte  to  work,  it  had 
been  customary  for  some  en^doyS  of  the  de- 
fenduit  to  notify  the  railroad  employes 
"when  the  car  was  empty."  By  common  con- 
sent this  notification  was  a  duty,  so  under- 
stood and  used  by  counsel  and  court  in  the 
progress  of  the  case  and  in  the  charge  of  the 
presiding  Justice^  It  was  a  duty  Imposed 
upon  the  master,  which  from  custom  it  ap- 
pears had  been  performed  by  aome  one  or 
more  of  the  servants  of  the  defendant  The 
case  shows  that  this  duty  was  assigned  to  or 
assumed  by  one  Wood,  who  says  he  was  fore- 
man of  the  loading  of  coal  and  wood  for  the 
defendant.  The  arrangement  with  the  rail- 
road company  was  practically  a  part  or 
department  of  the  defendant's  business, 
and  a  very  important  part  It  had  con- 
tinued for  a  series  of  years,  and  ■  what- 
ever the  terms  of  the  hiring,  or  freight 
rates  or  charges  of  any  kind,  it  clearly  ai>- 
pcars  that,  in  the  matter  of  the  performance 
of  that  part  of  the  contract,  the  railroad 
company  surrendered  its  rights  and  author- 
ity to  the  defendant  to  fix  the  time  when  cer- 
tain cars  should  be  removed.  The  case  shows 
this,  and  enlarges  upon  the  situation  of  the 
parties  In  this  connection  by  showing,  to 
again  state  it,  that  it  was  the  duty  of  the 
defendant's  servant  to  notify  the  railroad 
company  when  Its  cars  were  empty.  This 
was  In  the  first  Instance  the  duty  of  the  de- 
fendant, and,  if  not  done,  or  If  improperly 
done  by  another  for  the  defendant,  by  Its  vice 
principal,  or  any  other  servant  and  Injury 
results  therefrom,  the  master  Is  liable,  as  If 
he  had  himself  acted.  Ray  on  Negligence  of 
Tmx>osed  Duties,  p.  37. 

Defendant's  counsel  dtes  Leavltt  v.  Rail- 
road Co.,  89  Me.  609,  36  AU.  998.  36  U  R.  A. 
382,  as  supporting  bis  claim  that  the  Injury 
was  caused  by  the  Independent  act  of  the 
railroad  company,  and  that  the  defendant  Is 
therefore  not  liable.  In  Leavitt  v.  Railroad 
Co.,  an  action  on  the  case  against  the  defend- 
ant for  burning  a  mill,  it  was  held  that  the 
independent  act  of  a  third  person  that  Inter- 
venes between  the  wrong  complained  of  and 
the  Injury  sustained  Is  a  good  test  of  remote- 
ness that  forbld.<j  recovery;  but  It  will  be 
seen  upon  examination  that  the  case  Is  not  in 
point.  There  the  act  under  discussion  was 
an  independent  act ;  the  act  of  the  third  par- 
ty complained  of  here  was  a  concurring  act, 
and  the  Issue  involved  should  have  been  sub- 
mitted to  the  jury  with  proper  Instruction. 

Defendant's  counsel  urges  that  the  prox- 
imate cause  of  the  injury  was  the  negligence 
of  the  railroad  company,  while  the  plaintiff 
insists  that  the  proximate  cause  of  the  in- 
Jury  was  the  negligence  of  the  defendant, 
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which  negligence,  the  premature  notice,  con- 
curring with  that  of  the  railroad  company, 
produced  the  injury  complained  of.  The  Is- 
sue thus  raised,  what  was  the  proximate 
cause  of  the  injury,  was  clearly  for  the  Jury. 
Mullen  T.  Zides,  216  Mass.  203,  103  N.  635, 
citing  Turner  t.  Page,  186  Mass.  600,  72  N.  £1. 
S29. 

In  Neal  t.  Bendall,  98  Me.  69,  66  Atl.  209, 
63  li.  R.  A.  668,  an  action  growing  out  of  a 
collision  on  a  highway,  it  was  held  that,  in 
an  action  of  negligence  "where  the  injury 
Is  the  result  of  two  concurring  causes,  the 
defoidant's  negllgrace  may  be  regarded  as 
the  proximate  cause  of  an  Injury  of  which 
It  Is  not  the  sole  and  immediate  cause,"  cit- 
ing Lake  T.  MUUken,  62  M&  240, 16  Am.  Bep. 
456;  and  the  court  further  held  that: 

"If  the  defeodaot's  nesligent,  inconsiderate, 
and  wrongful,  though  not  malicious,  act.  con- 
curred with  any  other  thing,  person,  or  event, 
other  than  the  plaintUTs  own  fault,  to  produce 
the  injury,  ao  that  It  clearly  appears  that  but 
for  such  negligent  act  the  injury  would  not  have 
happened,  and  both  circumstances  are  clearly 
conoetfted  with  the  injury  in  the  order  of  events, 
the  defendant  is  responsible,  even  though  his 
negligent,  wrongful  act  may  not  have  been  the 
nearest  cause  in  the  chain  of  events  or  the  or- 
der of  time.  Bicker  v.  Freeman,  50  N.  H.  420, 
9  Am.  Bep.  267;  Sherman  &  Bedfield  on  Keg. 

lia 

"There  must  be  a  necesaary  connection  be- 
tween the  defendant's  act  and  the  plaintiff's  in- 
jury. It  is  not  necessary  that  the  negllKent 
act  should  be  the  efficient  cause,  causa  causans; 
it  is  sufficient  if  it  is  a  cause,  which,  if  it  had 
not  existed,  the  injury  would  not  have  taken 

J lace.  Hayes  v.  Michi^n  Central  B.  B.  Co., 
11  U.  8.  228  [4  Sup.  Ct.  369,  28  L.  Ed.  410]. 
Id  that  case  judgment  was  reversed  and  a  new 
trial  ordered  because  the  question  was  not  sub- 
mitted to  the  jury.  •  •  *  Upon  the  question 
of  causation  another  important  consideration  Is 
whether  the  injury  suffered  was  one  which  it 
was  the  purpose  of  the  law  to  prevent  when  it 
imposed  upon  the  defendant  the  duty  which  he 
Is  charged  with  having  violated." 

The  same  opinion,  quoting  Hill  t.  Wlnsor, 
118  Mass.  251,  says: 

"The  injury  must  be  the  direct  result  of  the 
misconduct  charged,  but  it  is  not  to  be  consid- 
ered too  remote  if,  according  to  the  usual  ex- 
perience of  mankind,  the  result  ought  to  have 
Seen  reasonably  apprehended.  The  act  of  a 
third  person,  intervening  and  contributing  a 
condition  necessary  to  the  injurious  effect  of  the 
original  negligence,  will  not  excuse  the  first 
wrongdoer,  if  such  act  ought  to  have  been  fore- 
seen. The  oriirinal  negligence  stilt  remains  a 
culpable  and  direct  cause  of  the  injury.  The 
test  is  to  be  found  in  the  probable  injurious  con- 
sequences which  were  to  be  anticipated,  not  in 
the  number  of  subsequent  events  and  agencies 
which  might  arise."  Lane  v.  Atlantic  Works, 
111  Mass.  136,  139 ;  Manh  t.  Paper  Co.,  101 
Me.  489,  64  AtL  844. 

[3]  The  defendant  claimed  as  well  that,  if 
the  injury  was  caused  by  premature  notice 
given  by  Wood,  Wood  was  a  fellow  servant, 
and  therefore  the  defendant  was  not  resironsi- 
ble  for  his  negligent  act.  The  nature  of  the 
negligent  act  determines  whether  it  Is  that  of 
the  employe  or  fellow  servant,  and,  If  the 
n^iigent  servant  was  at  the  time  perform- 
ing an  of  the  master's  duties,  the  master  Is 


liable  for  his  negligence,  but  not  if  the  serv- 
ant was  not  performing  a  duty  Imposed  upon 
the  master,  though  he  was  the  superior  of  the 
Injured  servant.  Dnhe  v.  Lewlston,  83  Me. 
211,  22  Atl,  112;  Shugrue  v.  Providence  Tel- 
ephone Co.  (B.  L,  Oct.  27,  1913)  88  Aa  61& 
In  neither  case  does  the  fact  that  the  negli- 
gent  servant  is  the  superior  of  the  injured 
servant,  or  vice  versa,  affect  the  question  of 
the  master's  liability.  Id.,  citing  12  Am.  A 
Eng.  Ency.  Law,  033;  Hanna  v.  Granger,  18 
R.  I.  507,  508,  28  m  659;  Morgridge  v.  Prov- 
idence Telephone  Co.,  20  B.  L  386,  39  AtL  328, 
78  Am.  St  Bep.  879;  Milhench  v.  B.  Jenckes 
Mfg.  Co.,  24  R.  I.  131,  62  Aa  687;  Dnbe  r. 
Lewlston,  83  Ma  211,  22  Atl.  112,  supra. 

[4]  Ordinary  care  and  negligence  are  que^ 
tions  of  fact,  and  this  Is  so,  even  If  the  dr- 
cumstancea  attending  It  are  agreed  or  ad- 
mitted, or  are  undisputed,  when  reasonable 
and  foir-mlnded  men  may  arrive  at  different 
condoBioiia.  Water  Ca  t.  Steam  Towage  Ca^ 
99  Hte.  48B,  08  AtL  9SS. 

The  question  of  ordinary  care  and  n^l- 
gence  when  the  facts  are  In  dispute,  or  erea 
wliere  tbey  are  undlspnted,  trat  intelligent 
and  fair-minded  men  may  reasonably  arrive 
at  different  cradnsionB.  is  for  the  Jury*  EU- 
well  y.  Hadter.  86  Ma  416.  80  AtL  64;  Bag- 
gerty  t.  Granite  Ca,  88  Me.  116.  86  AtL  1029; 
Water  Ca  t.  Steam.Towage  Ca.  99  Me.  485, 
69  AtL  968. 

[I,  •]  Wben,  on  an  issne  of  asmmptlon  of 
risk  by  a  servant  who  has  substantial  inju- 
ries, the  facts  are  controverted,  or  such  that 
different  inferences  may  be  drawn  therefrom, 
the  question  of  assumption  of  risk  should 
he  submitted  to  the  Jury  under  proper  In* 
atructlons  from  the  court.  Berrera  v.  Man- 
hattan Electric  Supply  Ca  (N.  "3^  Not.  17. 
1813)  88  Atl.  1082;  Colfer  v.  Beet,  110  Me. 
466, 86  Atl.  1053.  And  when  the  risk  to  which 
the  servant  is  exposed  is  one  that  arises  from 
the  negligent  conduct  of  the  master,  having 
Imported  Into  the  situation  a  factor  of  peril 
not  ordinarily  Incident  to  the  business  in 
which  the  servant  Is  engaged,  it  Is  In  legal 
terminology  an  extraordinary  one.  In  such 
cases  It  Is  not  Incumbent  upon  the  plaintiff  to 
either  allege  or  prove  want  of  knowledge 
and  nonassumptlon.  VIckcry  v.  New  London 
Northern  B,  B.  Co.  (Jan.  15,  1914)  87  Conn. 
634,  89  Aa  277,  dting  Worden  v..  Gore- 
MeQuan  Co.,  88  Conn.  642,  78  Aa  422.  See, 
also,  Baer  v.  Baird  Madilne  Go,  84  Conn. 
269,  273,  79  Atl.  673. 

[7-10]  In  order  to  be  on  his  guard,  and  as 
surely  safe  and  free  from  harm,  the  plaintiff 
should  know  the  dangers  known  to  ae  de* 
fendant.  Wheeler  v.  Wason  Mfg.  Co.,  136 
Mass.  294;  Clriack  v.  Woolen  Co.,  146  Mass. 
182,  15  N.  E.  579,  4  Am.  St.  Bep.  307,  and  cas- 
es cited.  The  plaintiff  had  ae  right  to  as- 
sume. In  the  absence  of  knowledge  to  tte  con- 
trary, that  he  could  work  in  safety.  He  had 
been  working  hut  aree  days,  and  it  cannot 
be  said  as  matter  of  law  that  he  assumed  ae 
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risk.  He  had  the  further  right  to  rely  upon 
the  belief  that  the  defendant  had  performed 
the  daty  of  famishing  him  a  reasonably  safe 
place  In  which  to  perform  his  work.  Ran- 
daU  T.  Abbott  Co.,  lU  Me.  7,  87  AtL  376. 
And,  too,  this  obligation  of  the  master  con- 
tinues during  the  time  reasonably  occupied 
by  the  servant  on  his  premises,  in  going  to 
and  returning  frcon  bis  work.  Bevin  on  Neg- 
ligence, vol.  1,  p.  77.  It  has  been  seal  that, 
where  the  Injury  Is  the  result  of  concurring, 
negligence  of  two  parties,  one  Is  not  »empt 
from  full  liability,  although  the  other  was 
equally  culpable.  Water  Co.  v.  Steam  Tow- 
age Ca,  90  He.  473,  69  AtL  053.  And  the 
question  must  be  left  to  the  Jury  whether  the  | 
first  wrongdoer's  act  was  the  proximate  cause 
of  the  Injury.  Bevin  on  Negligence,  vol.  1, 
p.  77,  and  cases  cited;  Slater  v.  Herserean, 
M  N.  T.  ISO,  and  cases  cited. 

In  tbe  IhBtmction  excepted  to.  all  other 
qvesttonfl  were  taken  from  the  Jury.  Al- 
Uiough  plainly  not  Intended,  each  was  tbe  ef- 
fect of  the  Instruction,  and  Uie  plaintiff  was 
pr^ndlced  Uieret^. 

Exceptions  sustained.  Terdlet  set  asidfr 
Svw  trial  granted. 


HBBOH  T.  UiUiCOLM. 
(Supieme  Oourt  of  Errors  of  Oonnaettent  Dae. 
21.  1014.) 

1.  COBPOBATIOlfS  (I  121*)— SaU  OF  StOOK— 

Action  iob  Puci  —  Fbjlud  —  Buaoxif  ov 
PaooF. 

The  burden  of  proof  la  upon  the  party  ai- 
ling fraud  and  miarepreaentatlon  aa  a  defense 
to  the  payment  of  a  note  given  for  tiie  purchase 
of  mining  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  81  504,  605;  Dec.  Dift.  {  121.«3 

2.  CoBPOBATions  (J  121*)— Salk  or  Stock— 
MzsKEPRESEiTTATioN— Evidence. 

Evidence,  in  an  action  on  a  note  for  the 
price  of  mining  stock,  held  to  show  that  defend- 
ant purchased  as  the  result  of  his  own  lavesti- 
gationa,  and  not  In  reliance  on  statements  by 
the  payee  or  in  the  company's  prospectus. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  II  604.  605;  Dec.  Dig.  |  121.*] 

8.  CfWFOBATXOHS  (|  121*)— TBANflnS  OT  SXOOK 

— Fausk  Btateubhts  as  to  Valux. 

In  an  action  on  a  note  for  mining  atock, 
Acts  1907,  c.  144,  providing  a  penalty  for  mak- 
ing false  statements  as  to  value  of  stocks,  bonds, 
or  property,  does  not  apply,  where  the  court 
finds  that  the  defendant  did  not  rely  on  state- 
ments made  to  him  by  the  payee,  but  acted  on 
information  received  from  other  sources  and  his 
personal  Investigation  of  the  property  and  af- 
fairs of  the  company. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  604,  606;  Dec.  Dig.  ft  121.*] 

4.  Appbal  andEbbor  (|  1066*)— SumciKNcr 
or  Evidence— Habuless  Erbob. 

Where  the  issue  was  whether  plaintiff  was 
a  bona  fide  holder  of  tbe  note,  and  there  was 
abundant  evidence  that  its  assignment  to  plain- 
tiff though  made  after  maturity,  was  in  good 
faith  and  for  a  valuable  conalderatioo,  and  no 
fraud  is  claimed  upon  the  part  of  the  plaintifF, 
tbe  error  of  the  court  in  not  allowing  defend- 
ant to  cross-examine  the  original  payee  as  to 


his  financial  condition  when  the  note  was  as* 
signed  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4187-4193,  4207;  iDec  Dig. 

I  low.*} 

6.  Appeal  and  Ebrob  (|  1051*)— Aduibsiok 

or  Evidence— UABUI.BSS  Ebbob. 

The  improper  admission  of  the  opinion  or 
conclusion  of  a  witness  as  to  the  knowledge  of 
defendant  of  the  contents  of  a  contract  is  not 
ground  for  new  trial,  when  knowledge  of  de- 
fendant is  proven  by  other  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4161-4170;  Dee.  Dig.  | 
1051.*] 

Appeal  from  Superior  Court,  New  Haven 
County ;  Marcus  H.  Holcomb,  Judge. 

Action  on  a  note  hy  Charles  E,  Meech 
against  Thomas  Malcolm.  Judgment  for 
platntUt   Defmdant  appeslai  Afilmied. 

George  O.  Brott  and  George  J.  Stoner, 
both  of  Hartford,  for  appellant  George  E. 
Beers  and  Charles  F.  Roberta,  both  of  Nev 
Haven,  for  appellee. 

BOBABACK,  J.  This  la  an  action  upon  a 
renewal  note  dated  Decembers,  1009,  payable 
six  months  after  date  to  Bandolph  C.  Andrus 
and  William  D.  Johnson,  or  order,  and  trans- 
ferred by  them  to  the  plaintiff.  The  com- 
plaint averred  that  the  plaintiff  "is  now  the 
bona  fide  holder  and  owner  of  the  note." 
The  note  In  suit  was  the  last  of  a  aeries  of 
renewal  notes  for  one  that  was  originally 
given  by  the  defendant  in  May,  1908,  to  An- 
drus and  Johnson.  The  original  note  was 
given  in  payment  of  a  certain  number  of 
shares  of  the  capital  stock  of  the  Four  -Metals 
Mining  Company  of  California.  The  answer 
denied  that  the  plaintiff  was  ^e  bona  flde 
holder  and  owner  of  the  note.  It  was  also 
averred  by  the  defendant  in  his  answer  that 
he  was  induced  to  purchase  the  stock  by  tbe 
fraud  and  misrepresentation  of  the  original 
payees  of  the  note.  The  defendant  also  al- 
leged In  his  answer  that  a  certain  pamphlet 
or  prospectus  which  had  been  Issued  by  the 
mining  company  was  the  fraudulent  means 
used  to  Induce  him  to  purchase  the  stock  and 
give  the  note  upon  which  the  plaintiff  bases 
his  cause  of  action. 

Tbe  superior  court  has  found  that  the  de- 
fendant was  not  Induced  to  purchase  the  min- 
ing stock  or  give  this  note  by  the  statements 
and  representations  of  the  payees  of  the  note, 
or  by  the  statements  set  forth  In  the  pam- 
phlet or  prospectus  of  the  mining  company, 
but  that  the  defendant  concluded  to  make 
this  purchase  of  tbe  stock  In  consequence  of 
Information  which  he  obtained  of  all  the 
facte  from  other  sources,  and  by  an  investi- 
gation of  the  mining  property  which  he  per- 
sonally made  before  he  purchased  the  stock 
for  which  he  gave  his  note.  The  trial  court 
has  also  found  that  the  plaintiff  was  the  bona 
fide  holder  and  owner  of  the  note  In  question. 
The  flndlng  also  states  that  In  April,  1908, 
the  Four  Metals  Mining  Company  had  an 
agreement  for  the  purchase  of  the  mining 
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properties  which  were  afterwards  conveyed 
to  it.  This  agreement  was  made  with  one 
MoGrath,  as  trustee  for  the  company.  It 
was  dnly  recorded  In  the  land  records  of  the 
county  in  which  the  mining  property  was 
located.  A  deed  conveying  all  of  Uie  proper- 
ty to  McGrath  as  trustee  for  the  company 
was  also  deposited  in  escrow.  This  deed  was 
to  be  delivered  upon  payment  of  the  purchase 
price  of  the  property  as  fixed  by  the  terms  of 
the  agreement.  This  agreement  was  consum- 
mated in  March,  1910.  In  February,  1910, 
McGrath,  by  his  deed,  conveyed  all  of  this 
property  to  the  mining  company. 

The  defendant  in  the  spring  of  1908,  had 
his  office  and  place  of  business  In  Hartford, 
Conn.  At  this  time  the  Four  Metals  Com- 
pany had  its  principal  office  in  San  Jose,  Cal. 
One  Randolph  C.  Andrus,  a  stockholder  and 
director  of  the  mining  company,  was  then  the 
authorized  agent  of  the  mining  company  to 
sell  its  stock.  During  the  winter  of  1907  and 
1908  Andrus  was  in  Hartford  selling  the 
stock  of  the  Foot  Metals  Mining  Company. 
One  William  D.  Johnson  introduced  Andrus 
to  the  defendant.  Johnson  and  the  defend- 
ant were  Intimate  acquaintances,  and  had 
their  offices  in  the  same  balldlng  in  Hartford. 
The  defendant  and  Johnson  became  interest- 
ed in  the  properties  as  described  by  Andrus 
wbo  suggested  to  them  that  they  go  out  and 
Investigate  and  examine  the  properties  for 
themselves,  and  this  they  decided  to  do.  On 
April  13,  190%  the  defendant,  with  Andrus, 
Johnson,  and  one  Rhodes,  left  Hartford,  and 
they  went  to  the  mines  of  the  company,  lo- 
cated hear  Keeler,  in  the  state  of  California. 
While  at  the  mines  the  defendant  personally 
met  McGrath,  the  trustee,  and  was  p«:w>nal- 
ly  present  at,  and  took  part  In,  several  con- 
versations between  McGrath  and  the  mem- 
bers of  the  party,  in  whidi  conversations  the 
details  of  the  agreement  for  the  purchase  of 
the  property  by  the  Four  Metals  Mining  Com- 
pany were  explained  and  discussed.  The 
members  of  the  party,  Indudlug  the  defend- 
ant, were  conducted  around  the  property, 
smelter,  and  other  buildings  connected  with 
the  mines.  The  defendant  and  those  with 
him  remained  two  days  and  one  night  at  the 
mines  upon  the  property  In  question.  At  this 
time  there  were  notices  posted  upon  build- 
ings connected  with  the  mines  in  conspicuous 
places  which  stated  that  the  title  to  the 
mines  was  In  the  name  of  the  Purchasing  & 
Beduction  Company,  and  tbat  McGrath  held 
them  under  a  contract  of  sale. 

After  leaving  the  mines  the  members  of  the 
party,  including  the  defendant,  went  to  San 
Francisco,  Cal.  On  the  way  to  San  Francisco 
the  defendant  talked  with  Johnson  and  oth- 
ers concerning  the  contract  for  the  purchase 
of  the  properties  by  McGrath,  the  trustee.  At 
San  Francisco  the  defendant  and'  Johnson 
visited  the  Bureau  of  Mines  for  Information 
concerning  the  mines  and  mining  property. 
From  San  Francisco  the  defendant  and  John- 
son went  to  San  Jose,  CaL,  to  the  main  office 


of  the  Four  Metals  Mining  Company.  At  this 
office  the  defendant  was  introduced  to  several 
officers  of  the  company,  Including  the  pres- 
ident and  secretary  thereof.  He  there  con- 
versed with  them  regarding  the  property  and 
affairs  of  the  company,  including  the  con- 
tract, which  was  produced.  The  defendant 
then  had  full  opportunity  to  read  and  exam- 
ine the  contract  as  be  desired,  and  to  obtain 
'full  knowledge  ctmcemlng  the  affairs  of  tlie 
company. 

It  was  agreed  between  the  detoidant  and 
Johnson  tbat  each  would  keep  a  dally 
orandum  upon  their  trip  to  Gallfomla.  Each 
kept  a  memorandum  as  agreed,  and  during 
their  return  tr^  to  Hartford  each  read  his 
memorandum  to  the  other.  In  the  memoran- 
dum made  by  Johnscm  moitlon  was  made  of 
the  purchasing  contract  of  B,  HcOrath,  tms- 
tee.  Johnson  then  dfscassed  wltb  the  de- 
fendant how  the  paymeiUs  dne  under  the  pur- 
chasing contract  could  be  met  fivm  tibe  prof- 
Its  of  the  Fonr  Metals  Hlnlng  Oompany  in 
operating  the  mtata. 

The  defendant,  'after  his  examination  of 
the  mines  and  mining  property,  found  that 
the  statements  contained  in  the  prospectus 
as  to  the  physical  features  and  value  of  the 
property  were  true,  and  he  was  highly  m- 
tbuslastlc  regarding  them. 

On  AprU  30,  1908,  the  Mining  Company 
Issued  the  certificate  of  stock  which  was  pur- 
chased by  the  defendant  after  his  return 
from  California.  Malcolm  gave  his  note 
therefor,  which  was  made  payable,  with  in- 
terest, to  Andrus  and  Johnson.  The  defend- 
ant paid  the  interest  on  this  note  and  renew- 
ed It  when  it  became  dne.  He  paid  the  in- 
terest upon  the  renewal  note,  and  in  renewal 
thereof  gave  the  note  now  in  controversy.  The 
defendant  paid  the  interest  upon  the  last- 
mentioned  note  up  to  April  10,  1912. 

The  defendant  agreed  to  purchase  the 
shares  of  the  capital  stock  of  the  Four  Hetala 
Mining  Company,  and  gave  his  original  note 
therefor  after  his  return  to  Hartford  from 
his  visit  of  investigation  to  California,  when 
he  knew  that  this  company  had  possession 
of  its  properties  by  virtue  of  a  contract  for 
the  purchase  thereof,  and  when  he  knew  of 
the  terms  and  conditions  in  the  contract,  and 
of  the  amount  which  was  then  due  and  un- 
paid upon  the  purchase  price  thereof.  In  the 
purchase  of  the  stock  and  the  giving  of  the 
original  note  therefor,  the  defendant  was  not 
misled  or  deceived  by  the  sUtement  tn  the 
prospectus  that  the  Four  Metals  Mining  Com- 
pany owned  the  property,  or  by  the  omission 
in  the  prospectus  of  any  statement  that  its 
agent,  McGrath,  held  a  contract  to  purchase 
the  property,  or  by  the  absence  in  the  pro- 
spectus of  any  statement  of  the  purchase 
price  of  the  property  and  of  the  amount  then 
unpaid  upon  the  purchase  price,  as  the  de- 
f^dant  was  fully  informed  as  to  all  of  these 
focts  by  reason  of  the  infOrmatltm  he  obtain- 
ed and  tlw  InvestlgaUons  he  made  dnrlug  his 
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trip  to  California,  wblcb  was  made  before  be 
pnrcbased  the  stock  and  gave  his  note  there- 
for. 

The  note  now  In  controversy  was  dated 
December  8,  1909.  The  defendant  therein 
promised  to  pay  to  Bandolph  C.  Andms,  of 
San  Jose,  Gal.,  and  William  D,  Johnson,  of 
Hartford,  Conn.,  Jointly  or  to  their  joint  or- 
der, six  months  after  date,  the  sum  of  $1,400, 
with  Interest  at  6  per  cent,  per  annum.  By 
the  indorsements  of  Randolph  C.  Andms  and 
William  D,  Johnson  this  note  was  transferred 
to  the  plaintiff  about  October,  1912. 

Forty  of  tbe  reasons  of  appeal  are  predicat- 
ed upon  alleged  errors  of  the  trial  court  in 
finding  or  refusing  to  find  certain  facts.  The 
defendant  Insists  ttuit  none  of  these  conclu- 
sions are  justified  by  the  evidence  which  we 
have  before  us  under  section  797  of  tbe  Gen- 
eral Statutes.  We  have  made  a  careful  ezam- 
InatioQ  of  this  evidence,  and  are  satisfied 
that  it  discloses  no  snbstanttal  reason  for  any 
material  alteration  in  the  finding  of  tbe  trial 
court  A  part  of  tbe  corrections  and  addi- 
tions requested  are  -of  immaterial  or  eviden- 
tial facts.  Others  concern  matters  as  to 
'Which  the  testUnony  was  so  conflicting  that 
the  trial  court  was  fully  justified  in  the  con- 
clusions which  it  adopted*  and  the  remainder 
were  fiicts  which  appear,  In  substance,  in  tbe 
finding  as  made. 

[1]  The  controlling  question  presented  by 
this  appeal  relates  to  tbe  alleged  fraud  and 
misrepresentation  which  it  is  claimed  induc- 
ed the  defendant  to  purchase  the  stock  and 
sign  the  original  note.  The  burden  of  proof 
upon  tills  proposition  was  upon  the  defend- 
ant Tbe  trial  court  has  found  that  the  de- 
fendant failed  to  sustain  this  burden,  and 
bas  set  forth  in  tbe  flnding  tbe  subordinate 
focts  upon  which  it  based  tills  conclusion. 

[2]  It  Is  apparent  from  an  examtnatiim  of 
the  finding  that  this  conclusion  Is  not  l^piUy 
inconsistent  with  the  subordinate  facts,  de- 
tailed In  tbe  flndli^  and  that  the  decision  of 
the  court  Is  not  controlled  by  any  erroneoiia 
view  of  tbe  law.  Therefore  Uie  motion  to 
correct  Is  denied. 

[3]  This  case  la  not  affected  by  t2ie  PabUc 
Acts  of  1907,  p.  693,  c.  144,  which  provides  a 
penalty  for  making  false  statements  relating 
to  the  value  of  stocks,  bonds,  or  proper^. 
The  trial  court  has  not  found  tme  the  auc- 
tions and  claims  of  the  defendant  that  tbe 
sale  of  tbe  stock  was  brought  about  by  tbe 
false  statements  and  representationa  of  tbe 
payees  in  the  original  note,  or  by  the  false 
representations  contained  in  tbe  prospectus 
of  the  mining  company.  Upon  tbe  contrary, 
it  bas  been  found  that  tbe  defendant  acted  In 
this  matter  upon  Information  which  he  re- 
ceived from  other  sources  as  tiie  result  of  his 
own  independent  investigation  of  the  prop- 
erty and  the  affairs  of  the  mining  company. 

[4]  Tbe  trial  court  erred  in  not  allowing 
tbe  defendant  to  cross-examine  William  D. 
jolmson  as  to  hltf  financial  dlfflcuttlea  at  or 


about  the  time  that  he  and  Randolph  C.  An- 
drus  transferred  the  note  in  question  to  the 
plaintiff.  The  note  was  not  taken  in  due 
course.  When  transferred  to  the  plaintiff  it 
was  more  than  two  years  overdue.  Tbe  plain- 
tiff la  bis  complaint  alleged  that  he  was  the 
bona  fide  bolder  and  owner  of  tbe  note.  The 
answer,  in  effect,  denied  this  allegation. 
There  was  abundant  evidence  to  sustain  the 
flnding  of  the  court  below  that  the  assign- 
ment was  made  in  good  faith  and  for  a  good 
consideration.  It  Is  not  claimed  that  there 
was  any  fraudulent  intent  upon  the  part  of 
Meech,  the  plaintiff,  or  that  be  bad  notice  of 
any  such  Intent  on  the  part  of  Johnson.  From 
the  facts  and  circumstances  disclosed  by  the 
record.  It  Is  clear  that  this  ruling,  even 
though  erroneous,  was  harmless. 

[I]  A  material  question  In  the  trial  of  tbe 
case  was  whether  the  defendant  understood 
tbe  terms  and  conditions  of  tbe  contract  for 
the  purchase  of  tbe  property  by  the  Four 
Metals  Mining  Company.  In  this  connection 
tbe  plaintiff  offered  the  deposition  of  Ran- 
dolph C.  Andrus,  one  of  the  original  payees  of 
the  note.  This  deposition  was  taken  In  the 
dty  of  San  Jose,  in  the  state  of  California, 
when  and  where  the  plaintiff  and  defendant 
were  both  represented  by  counsel.  By  this 
deposition  It  appears  that  Andms  testified 
as  follows: 

"I  don't  know  whether  be  saw  the  agreement 
itself,  but  he  was  certaiDly  conversaat  with  tbe 
terms  of  it;  for  I  told  him,  and  every  one  here. 
Q.  And  are  you  sure  he  wan  famili&r  with  tbe 
contract  between  the  Pour  Metals  Mining  Com- 
pany and  the  Great  Western  Ore  Purchasing 
&  Smelting  Company?   A.  Yea,  sir." 

This  testimony  was  given  without  tbe  ob- 
jection or  ezceptfon  of  tbe  defendant  when 
the  deposition  was  taken.  Objection  was 
made  and  an  exception  taken  to  the  admls* 
sion  of  this  evidence  in  the  trial  of  tbe  case 
before  the  superior  ccnrt  Sucb  testimony 
is  not  evidence  of  a  fact  At  tbe  most.  It  Is 
merely  the  opinion  or  conclusion  of  tbe  wit- 
ness, and  ordinarily  it  cannot  have  any  legiti- 
mate bearing  on  the  question  to  be  decided. 
Tbe  admission  of  this  evidence  under  tbe 
circumstances  appearing  in  tbe  record  is  not 
a  auffident  ground  for  a  new  trial.  The 
fomUarity  of  the  defendant  with  the  terms 
and  ctmdltlonB  of  the  contract  was  satisfac- 
torily proven  by  other  testimony  upon  the 
subject 

It  appears  from  the  dcswsltlon,  whicta  was 
made  a  part  of  the  flnding,  that  the  witness 
Andms  also  testified,  in  relation  to  this  mat- 
ter, that  **I  cannot  say  that  be  did.  It  he 
did  not,  it  was  his  own  fault** 

It  is  apparent .  tbat  the  trial  court  was 
not  misled  upon  this  point  snd  tbat  It  did 
not  place  undue  reliance  upon  the  testimony 
glTMi  by  Andrus  In  his  d^sitlon. 

Tbe  remaining  reasons  of  appeal  Involve 
no  questions  which  call  for  discussion. 

There  is  no  error.  In  tills  opinion  Oie  oth- 
er Judges  concur. 
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BISCHOFF  T.  OHBNBT  et  aL 
(Snpreme  Court  of  Errors  of  Connecticut. 
Dec  21,  1914.) 

1.  AcnoR  (i  38*)— CoNSTBUcnoN  or  Com- 

PUIHT— SiHOU  CaUBK  01-  ACXIOR. 

A  complaint,  allying  that  the  defendant 
owned  a  large  Angora  cat  which  was  vicioos 
and  defendants  knew  it,  and  that  the  defendant 
failed  to  properly  confine  the  cat  and  negligent- 
ly permitted  it  to  go  at  large  onto  plaintiffs 
premises,  where  it  bit  her,  states  but  one  cause 
of  action  for  damages  for  defendant's  negligence 
io  failing  to  restrain  a  cat  known  to  be  Ticions. 

rEd.  Note.— For  other  eases,  see  Action,  Gait 
Dig.  H  M9.  665;  Dec  Dig.  i  38.*] 

2.  AniKAU  (I  74*)— Bm  or  Cat— Evidbnce. 

In  an  action  (or  damages  arising  from  the 
bite  of  an  Angora  cat,  evidence  held  insufficient 
to  show  negligence  in  keeping  and  restraining 
a  eat  which  was  not  vicious. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  257-273;  Dec  Dig.  S  74.*] 

8.  Tbul  (f  262*)- Bmc  or  Cat  —  Befubal 

or  rNSTBUCTIONS. 

Where  there  was  no  evidence  that  an  An- 
gora cat  is  by  nature  michievous  or  vicious,  the 
refusal  to  charge  that  if  the  cat  was  vicious,  and 
defendants  knew  it,  they  would  be  liable  without 
proof  of  negUgenoe  in  restraining  the  cat  was 
not  error. 

lEd.  Note.— For  other  cases,  see  Trial,  CaA. 
Dig.  U  505,  590-612;  DecDig.  |  252>] 

4.  Animals  (8  70*)  —  Dokbstio— NoTicn  or 
Vicious  Pbopessitt— Duty  or  Ownbb. 
One  who  keeps  a  domestic  animal,  such  as 
a  cat  having  neither  miscbievous  nor  vicious 
propensities,  is  not  liable  for  damages  done  by 
it  while  trespassing;  but  if  the  owner  knows 
it  to  be  vicious,  he  mnst  use  reasonable  care  to 
restrain  it  and  prevent  it  from  doing  injury. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  11  226,  228-237;  Dec.  Dig.  !  70.*2 

6.  Appeal  aitd  Ebeob  (§  1064*)  —  Yioxoua 
Pbopensit;   or   Douestic   Animal  —  In- 


BTBUCTION — FaILUBB  TO    QUALUT  —  HaxU- 

Where  the  main  contentions,  in  an  actio4^^'!??^°?  Hf^  knowledge  of  the  yldoua  pro- 
for  being  bitten  by  a  cat,  were  the  vicious  prpZ  Penalty  of  the  cat  to  bite;  that  the  defend- 


pensitiea  of  the  cat  and  defetidant's  knowledge 
of  them,  and  defendant  did  not  attempt  to 


show  any  restraint  of  the  animal  a  failuw  to"  ""l^  i^nu^u^  ^«  »  i««iu- 

qualify  a  charge  "that  plaintiff  miist  prove  that,  "^^^^  ^°  trespassing  the  cat  bit.  the 

defendant  knowing  the  cat  was  vicious,  negli- 


gently permitted  It  to  trespass,"  and  "that  if 
he  knew  it  was  vicious  it  was  bis  duty  to  use 
reasonable  care  to  prevent  its  doing  injury," 
by  stating  that  the  law  presumed  negligence 
from  the  trespass  of  a  cat  known  to  be  vicious, 
bat  the  presumption  might  be  overcome  by  own* 
«r  showing  he  used  due  care,  was  not  harmful 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,1^-4224;  Dec  Dig. 

Appeal  from  Superior  Court  New  Haven 
County:  William  H.  Williams,  Judge. 

Action  by  Teresa  Bladioff,  plaintiff,  against 
O.  Le  Roy  Cheney  and  others.  Verdict  for 
defendants,  ^intlff  appea]^    No  error. 

Isadore  W.  Resnlk,  Bocco  lerardi,  and 
Charles  J.  Martin,  all  of  New  Haven,  for  ap- 
pellant William  B.  Arrlne,  of  New  Haven, 
for  appellees. 

WIIEELEK,  J.  [1]  The  complaint  alleges 
that  the  defendant  Cheney  owned  a  large 


Angora  cat  (which  he  placed  In  the  care  of 
the  defendant  .Woodcock),  that  the  cat  was 
possessed  of  vicious  propensities  of  which  the 
defendants  had  knowledge,  and  that  the  de- 
fendant Woodcock  tailed  to  properly  conflne 
the  cat  and  ncgl^cotly  i>ermltted  it  to  go  at 
large  and  onto  the  idalntUTs  premises,  where 
It  bit  her.  The  plainUfl  otnBtraes  the  com- 
plaint as  stating  two  causes  of  action:  (1) 
That  the  defendants,  with  knowledge  of  its 
vidoos  propensities,  kept  the  cat,  and  it 
came  upon  the  plaintiff's  premises  and  there 
bit  her.  As  to  this  cause  of  action,  she  says 
the  allegation  that  the  defendants  Diligently 
restrained  the  cat  was  anrplnsage.  (2)  That 
the  defendants  ne^lgently  tailed  to  restrain 
the  cat  and  as  a  confleqnenoe  it  came  njpoa 
the  plalntUTs  premises  and  Ut  her.  As  to 
this  cause  she  says  the  allegation  <tf  the 
Tidonsneas  of  the  cat  and  the  knowledge 
thereof  of  the  defmdants  was  anr^sase. 
We  Incline  to  the  view  that  the  complaint 
states  a  single  cause  of  action  taaed  upoa 
the  defendant's  negllgraioe  In  falling  to  prc^ 
erly  restrain  a  cat  which  tliey  knew  to  be 
vicious,  and  In  permitting  the  cat  to  go  at 
large  and  to  txcspaas  upon  the  premises  of 
the  idalntU^  where  it  Mt  her.  The  trial 
court  was  not  In  error  In  falling  to  Charge 
the  Jury  in  relation  to  the  plalnUlTs  so-called 
seccmd  cause  of  action. 

[3]  Further,  the  evidence  of  facts  before 
the  Jury  affords  no  basis  for  a  dalm  of  negll< 
gent  misconduct  In  the  keeping  or  restraining 
I  of  a  cat  which  was  not  vicious.  The  record 
^ows  that:  The  plaintUF  offered  evidence 
to  prove  that  the  defendant  Cheney  owned 
a  lai^  Angora  cat  which  be  placed  in  the 
care  of  the  defendant  Woodcock;  that  both 


ant  Woodcock  Diligently  permitted  the  cat 
to  go  at  large  and  onto  the  plalntUTs  prem- 


•plalntiff,  who  was  at  that  time  In  the  exer- 
^se  of  due  care.  The  defendants  offered  evi- 
dence to  prove  that  the  cat  did  not  possess 
the  vicious  propensity  to  bite,  that  the  de- 
fendants did  not  have  knowledge  of  such 
vicious  propensity,  that  neither  defendant 
was  negligent,  but  that  the  bltiug  was  caus- 
ed by  the  negligent  misconduct  of  the  plain- 
tiff In  respect  to  the  cat 

[3]  The  plaintiff  requested  the  court  to 
charge  that  If  the  Jury  found  the  cat  was 
vicious  and  inclined  to  bite,  and  the  defend- 
ants had  knowledge  of  Its  vicious  propensi- 
ties, they  would  be  liable  without  proof  of 
any  negligence  in  the  manner  in  which  the 
cat  was  k^t,  and  regardless  of  efforts  made 
by  them  to  restrain  the  cat  so  as -to  prevent 
its  injury  of  others.  Nothing  in  the  record 
indicates  that  an  Angora  cat  is,  naturally, 
either  inclined  to  mischief,  or  vicious. 

[4]  This  request  must  be  equally  applicable 
to  every  other  domestic  animal  which,  like 
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tbe  cat,  has  neither  mlschleTona  nor  vicious 
propensities.  If  its  theory  be  sound,  then 
no  matter  how  great  the  diligence  of  an  own- 
er, or  bow  securely  he  restrain  a  domestic 
animal,  and  no  matter  in  what  way,  or  by 
what  agency  the  animal  escape,  the  owner 
will  be  liable  If  the  animal  have  either  mis- 
chievous or  vicious  propeDsltles  which  are 
known  by  him.  Under  this  rule,  the  owner 
of  such  a  domestic  animal  beeps  it,  as  he 
would  an  animal  ferte  naturse,  at  bis  peril. 
Many  authorities  so  hold,  and  make  the  own- 
er an  Insurer  against  damage  by  a  mischie- 
vous or  Tidovs  domestic  animal  in  the  same 
way  as  against  damage  done  by  an  animal 
ferffi  nature.  There  are  expressions  in 
Woolf  V.  Chalker,  31  Conn.  121,  81  Am.  Dec. 
175,  which  seem  to  sanction  this  doctrine, 
but  at  least  since  Baldwin  v.  Ensign,  49  Conn. 
113,  44  Am.  Rep.  205,  if  not  always,  oar  law 
has  not  adopted  this  harsh  doctrine.  With 
us  negligence  is  the  foundation  of  an  action 
of  this  character.  If  one  keeps  a  domestic 
animal  having  neither  mischievous  nor  vl- 
<dou8  propensities,  he  will  not  be  liable  if  the 
animal  trespass  and  do  injury.  Barnum  v. 
'  Vandusen,  16  Conn.  200;  Woolf  v.  Chalker, 
81  Conn.  121,  81  Am.  Dec.  175;  Van  Etten 
T.  Noyes.  128  App.  Dir.  406,  112  N.  T.  Supp. 
888;  Thompsffli,  Com.  on  Meg.  {  888.  This 
rule,  of  connWt  bas  no  ax^llcaUon  to  cases 
of  Tolnntary  trespassi  as,  for  example,  when 
an  owner  trespasses,  taking  his  dog  with 
blm.  If  the  domestic  animal  belongs  to  a 
spedes  naturally  Inclined  to  do  mlsdilef  or 
be  vicious,  or  If  it  be  In  tact  vldoua,  and  tbe 
owner  have  knowledge,  actual  or  oanstrac- 
p  tlve,  of  sDCh  propensity,  It  is  bis  dnty  to  use 
I  reasonabte  caie  to  restrain  the  animal  in 
1  such  manner  as  to  prevent  Its  doing  Injury, 
j^and,  when  he  permits  the  animal  to  go  at 
I  large  or  to  trespass,  he  falls  in  his  dnty,  and 
I  hence  Is  liable  for  injury  done  by  tbe  tres* 
passing  snlmaL  Baldwin  v.  En^gn,  supra. 
Tbe  tendency  of  modern  authority  Is  towards 
KfiUT  role.  De  Oray  v.  Murray,  60  N.  J. 
Law,  468.  461,  66  AU.  287;  Wortben  v.  Love, 
60  Vt.  286,  288, 14  Atl.  461;  Hayes  v.  Smith, 
62  Ohio  St  161,  66  N.  E.  879;  Thompson, 
Com.  on  Neg.  (2d  Ed.)  If  881,  849,  846. 

Tbe  cat  is  not  of  a  species  of  domestic  ani- 
mals naturally  inclined  to  mischief,  such  as, 
for  example,  cattle,  whose  Instinct  Is  to  rove, 
and  whose  practice  is  to  eat  and  trample 
/~Vowlog  crops.  The  cat's  disposition  Is  klnd- 
,   ly  and  docile,  and  by  nature  it  Is  one  of  tb« 
J   most  tame  and  harmless  of  all  domestic  anl- 
'  mals.    The  practical  Impossibility  of  pre- 
venting a  cat  trespassing  unless  It  be  con- 
fined as  would  be  an  animal  fer»  naturae,  the 
Infreqnency  of  damage  from  Its  wandering 
and  the  freedom  to  roam  permitted  it  by 
all,  makes  especially  reasonable  the  rule  that 
DO  negligence  can  be  attributed  to  the  mere 
tre8i>a88  of  a  cat  which  has  neither  mis- 
chievous nor  vicious  propemdtiea,  and  cdn- 
sequoitly  no  Uatdllty  attaches  for  sudi  tres* 


passes,  since  an  owner  cannot  be  compelled 
to  anticipate  and  guard  against  the  unknown 
and  unusual.  If,  however,  the  cat  be  of  a 
species  having,  or  in  fact  of,  a  mischievous 
or  vicious  disposition,  and  Its  owner  knows 
this  propensity,  and  then  permits  the  cat  to 
go  at  large  or  trespass,  he  will  be  liable  for 
the  damage  done  by  It  resulting  from  the 
trespass.  His  liability  arises  from  his  negli- 
gence in  permitting  the  cat  of  this  known  dis- 
position to  trespass  or  be  at  large  and  In  his 
violation  of  his  duty  to  use  reasonable  care 
to  restrain  the  cat  Tbe  trial  court  did  not 
err  in  falling  to  comply  with  this  request 

[B]  The  plaintiff  complains  of  the  Instruc- 
tion of  the  court  that  an  essential  element  In 
the  proof  of  plaintiff's  cause  of  action  was 
tbe  fact  that  tbe  defendant  with  knowledge 
of  the  vicious  propensity  of  the  cat  negli- 
gently permltt^  It  to  trespass  upon  the 
plalntiCrs  premises.  And,  further,  of  the  In- 
struction that  the  duty  of  the  defendant.  If 
the  cat  was  known  to  him  to  be  of  vldoue 
propensities,  was  to  exercise  reasonable  care 
to  prevent  its  doing  injury  to  another.  These 
Instructions  were  correct  as  far  as  tbey  went 
It  would  have  been  better  to  have  stated  In 
this  connection  that  tbe  law  would  presume 
from  tbe  trespass  of  a  cat  of  such  knowu 
propensities  that  the  treevass  was  occaslmied 
by  the  negligent  restraint  of  tbe  cat,  but  that 
this  presumption  might  be  overcome  by  tbe 
owner  by  showing  that  he  had  exerdsed  due 
care  In  tbe  restraint  of  tbe  cat  De  Oray  v. 
Murray,  69  N.  J.  Law,  468,  461,  65  Atl.  237; 
2  Am.  ft  Ebig.  ^cy.  .(2d  EdO  868.  Consider- 
ing tbQse  Instructions  apart  from  tbe  estab-^ 
Usbed  Jhcts,  it  is  possible  to  draw  from  themW 
the  conclusloD  that  proof  of  actual  negligence/ 
in  the  manner  of  tbe  restraint  was  reciuired,! 
and  that  It  might  not  be  inferred  from  tbe\ 
fiict  of  the  trespass  under  these  ctrcumstanc-  J 
eg.  This  parUcnIar  objection  has  not  been 
made.  Crltldsm  of  the  instruction  has  been 
limited  to  the  claims  that  two  causes  of  ac- 
tion are  set  up  in  the  complaint,  and  that  the 
ownjer  is  liable  for  injury  done  by  a  eat  of 
such  known  propensities  regardless  of  wheth- 
er there  was  negligence  in  the  manner  of  tbe 
restraint  used ;  we  bave  already  pointed  out 
the  unsoundness  ctf  these  grounds.  The  re- 
cital of  the  tacts  in  evidence  shows  that  tbe 
defendants  did  not  dalm  to  have  restrained, 
the  cat,  and  that  the  seriously  disputed  ques- 
tions In  the  case  were  as  to  the  vicious  pro- 
pensities of  the  cat  and  the  knowledge  there- 
of by  the  defendants. 

As  the  court  left  the  decision  of  the  case 
to  the  jury  and  there  was  no  speclflc  evi- 
dence of  either  care  or  want  of  care  In  the 
restraint  of  the  cat,  .the  jury  must  have  un- 
derstood that,  under  the  circumstances  of  the 
case,  if  they  found  tbe  cat  to  possess  vicious 
propensities  known  to  the  defendants,  and 
the  plalntlCf  was  not  contrJbiitorily  negligent, 
the  verdict  for  the  plaintiff  would  be  justi- 
fied. We  cannot  say  the  omlsslra  to  qualify 
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and  explain  the  charge  In  the  manner  we 
have  pointed  out  was  harmful  to  the  plaintiff. 

The  charge  apon  the  subject  of  contribu- 
tory negligence  was  so  obviously  correct  we 
omit  discussion  of  the  plaintUTs  assign- 
ment of  error  In  this  particular. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


STATE  V.  WOOLLBT. 

(Supreme  Court  of  Errors  of  ConnectlcoL  Dee. 

21.  19i4J 

1.  Municipal  Cobpobations  ^  639')— TowH 

Bt  -  La  W— COMPLAI  NT— SUFFICIKHCY. 

Under  Gen.  St.  1902,  }  1494,  providing  that 
in  complaints  for  offenses  against  a  town  by-law 
it  shall  be  Bufficient  to  B«t  forth  the  offenses  in 
the  same  manner  as  offenses  created  by  public 
act,  a  complaint  charging  an  offense  in  the  lan- 
guage of  the  town  by-law  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig,  K  281-283,  1406- 
1409;  Dec  Dig.  {  639.*] 

2.  Nuisance  (|  69*)— Lubiutt  or  Owms 
AND  Opebatob. 

Where  a  town  by-law  provides  that  no  per- 
son or  corporation  "owning  or  operating"  any 
rendering  plant  shall  operate  it  so  as  to  injure 
the  health  and  comfort  of  others,  toe  operator 
as  well  as  the  owner  Is  liable  for  its  violation. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  i  161;  Dec.  Dig.  1  68.*] 

3.  MuNiciFAi.  Cobpobations  (|'  60S*)— Nui- 
sances —  Regulation  —  Obdinancb  —  Va- 

Liomr. 

Under  16  Sp.  Laws,  p.  309,  S  12,  authoriz- 
ing the  board  of  selectmen  to  license,  prohibit,  or 
permit,  under  suitable  restrictions  to  be  made 
by  them,  the  carrying  on  ot  any  kind  of  business 
prejudicial  to  public  health,  a  town  ordinance, 
providing  that  no  person  or  corporation  shall  so 
operate  any  rendering  plant  as  to  cause  offen- 
sive odors  which  shall  be  injurioas  to  the  health 
and  comfort  of  others,  is  within  the  power  con- 
ferred upon  the  selectmen. 

[Ed.  Xote. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  88  1338,  1340;  Dec. 
Dig.  f  605.*] 

4.  Nuisance  (|  92*)— Dauaobs— Evidence. 

Where  one  Is  cbaiged  with  operating  a  ren- 
dering plant  «o  as  to  be  Injurious  to  the  health 
and  comfort  of  others,  evidence  that,  on  pre- 
vious occasions,  the  same  odors  complained  of 
had  been  emitted  and  that  they  caused  sidcness, 
was  admisaiUe  to  show  that  the  odors  com- 
plained of  were  Injurioas  to  the  health  of  others. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
C^t.  Dig.  I  212;  Dec.  Dig.  |92.*] 

9.  Nuisance  (I  ^*)  — Rendebino  Plant  — 
"Opeeate"--Who  Liable  fob  Opebation. 
Where  one  is  charged  with  operating  a  ren- 
dering plant  so  as  to  Injure  the  health  and  com- 
fort of  others,  an  Inatructioc  that  the  word  "op- 
erate" is  to  be  taken  in  its  ordinary  sense,  and 
"means  to  put  into  or  continue  in  operation  or 
activity,  •  •  *  to  conduct  or  carry  on  the 
work,"  and  to  render  a  person  liable  to  the 
penalty  he  must  be  more  than  a  mere  salesman ; 
be  must  be  connected  with  the  manner  in  which 
the  plant  was  managed,  c(niducted,  or  carried 
on — is  correct. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  iS  213-215;  Dec.  Dig.  fi  93.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Operate.] 


6.  Nuisance  (|  93*)— Violation  or  Town  Bt- 

LAW— I  NgTBUCnON. 

Where  one  charged  with  operating  a  ren- 
dering plant  in  violation  of  a  town  by-law  claim- 
ed to  be  the  assistant  manager  and  only  carry- 
ing out  directions  frcnn  his  chief,  and  the  court 
instructed  the  jury  that  it  was  enough  If  the 
defendant  "assfsted"  in  operating  tbe  plant  and 
"it  Is  not  essential  that  he  have  tbe  sole  man- 
agement of  the  plant,  but,  if  any  act  of  his  as 
an  assistant  to  the  general  manager  or  as  en 
employ^  resulted  in  the  oitoislve  odors  com- 
plained of,  then  be  would  be  liable  to  prosecu- 
tion under  the  by-law,"  it  was  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  II  21&-216;  Dec.  Dig.  |  98.*] 

A[4)eal  ftom  (Mmlnal  Court*  of  Commtm 
Pleas,  New  Haven  County;  Earnest  C  Simp- 
son, Judge. 

Information  for  the  violation  of  a  town  or- 
dinance by  George  C.  WooUey.  Judgment 
for  the  State,  defendant  appeals.  Reversed. 

Howard  C.  Webb,  of  New  Haven,  for  ap- 
pellant Robert  J.  Woodruff,  Pros.  Att?.,  ot 
New  Haven,  for  the  State. 

THAYER,  J.  [1,2]  The  demurrer  to  the 
first  count  and  the  moUon  In  arrest  of  Judg- 
ment were  properly  overruled.  The  offense' 
Is  charged  In  the  language  of  tbe  ordinance, 
and  this  Is  snfflctoit  General  Statutes, 
I  1494.  Not  only  tiie  ownn  of  a  rendering 
plant,  but  tbe  operator  of  the  plant,  may  un- 
der the  ordinance  be  liable  to  tbe  penalties 
prescribed  for  Its  violation.  Tbe  complaint 
charges  that  the  def&idant  operated  tbe 
plant  at  tbe  time  that  tbe  offiense  Is  alleged 
to  have  been  committed.  Tbe  owner  may  not 
operate  the  plant;  it  may  be  leased,  and  die 
lessee  be  the  operator  of  it.  In  8n<A  a  case 
It  could  hardly  be  dalmed  that  the  lessee 
would  not  be  IlaUe  under  tbe  ordinance  If 
it  Is  a  valid  ordinance. 

[3]  One  groond  of  demurrer  was  that  die 
ordinance  was  invalid  as  being  beyond  tbe 
powers  granted  to  the  town  of  Orange  with 
respect  to  by-laws  and  ordinances.  Section 
12  of  "an  act  creating  a  board  of  finance 
for  the  town  of  Orange  and  increasing  the 
powers  of  the  selectmen"  (Special  Laws 
1911,  p.  804,  I  12)  provides  that: 

"Tht  board  of  selectmen  shall  have  power 
•  •  *  to  license,  prohibit,  or  permit,  under 
suitable  rules,  regulations,  and  restrictions  to  be 
prescribed  by  said  board,  tbe  carrying  on  of  any 
kind  of  trade,  manufacture,  or  bosioess  prejudi- 
cial to  public  health,"  ete. 

The  purpose  of  this  was  not  to  authorize 
the  selectmen  to  permit  nuisances,  but  to  so 
regulate  the  manner  of  conducting  trades 
and  businesses  or  to  so  fix  the  locations 
where  they  should  be  conducted  that  they 
should  not  become  nuisances.  This  Is  a  prop- 
er purpose  for  local  legislation.  The  ordi- 
nance permits  the  business  here  In  question 
to  be  carried  on  in  its  present  location  If  the 
plant  Is  so  operated  as  not  to  emit  odors  det- 
rimental to  the  health  of  those  who  are  not 
employed  in  the  plant    The  ordinance  Is 
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within  the  power  conferred  upon  the  Bclect- 
mpu  by  the  special  act  above  qnoted. 

[4]  The  evidence  offered  to  prove  that  on 
previous  occasions  the  same  odors  now  com- 
plained of  had  been  emitted  from  this  render- 
ing plant  and  that  they  caused  sickness  was 
properly  admitted.  It  tended  to  establish 
the  fact  that  the  odors  complained  of  were 
Injurious  to  the  health  ot  others  than  those 
engaged  In  the  plant  which  was  a  tact  In  la- 
soe. 

[1,1]  The  ordinance  In  question  provides: 

"That  no  person,  persons  or  corDoTatio&  own< 
lag  or  operatiog  any  rendering  plant  or  manu- 
factory of  fertilizers  shall  so  operate  aach  plant 
or  permit  it  to  be  bo  operated  aa  to  cause  nox- 
ious or  offeuBive  odora  which  shall  be  injarious 
to  the  health  and  comfort  of  others  not  engaged 
in  said  industry,"  under  a  penalty  of  fSO. 

Th9  Jury  were  properly  told  that: 

'''Operate*  as  used  in  this  by-law  or  xegula- 
tion  is  to  be  taken  in  its  ordinary  sense  and,  as 
used,  means  to  put  into  or  continue  In  operation 
or  activity  *  *  *  to  conduct  or  carry  on  the 
work,**  and  that  to  tender  a  person  amenable  to 
the  penalties  of  the  ordinance  his  connection 
with  the  plant  must  be  more  than  that  of  a 
mere  salesman  of  its  products.  "It  must  be 
something  which  in  a  way  would  connect  him 
with  the  manner  in  which  the  plant  was  being 
put  into,  or  continued  in,  activity  or  the  man- 
ner in  which  it  was  being  managed,  or  omdnet- 
ed  or  carried  on.**  , 

TUB  la  complained  of,  bvt  we  think  that, 
had  It  been  established  tliat  the  defendant 
was  the  manager  of  this  plant,  responsible 
to  the  nonresident  corporatttm  who  admit- 
tedly owned  it.  f(»-  the  manner  of  fta  opera- 
tion he  would  be  liable  under  the  ordinance 
if  he  permitted  it  to  be  so  conducted  aa  to 
emit  the  offensive  odors  complained  of. 

The  defendant  claimed  that  be  did  not 
operate  the  plant,  and  that,  while  his  nomi- 
nal title  was  manager  or  assistant  manager 
at  the  plant,  another,  one  Heath,  was  the 
real  manager,  and  that  he,  ttie  accused,  had 
nothing  to  do  with  the  management  of  the 
plant  except  to  convey  orders  from  the  gen- 
eral manager  to  the  superintendent  of  the 
plant  who  had  charge  of  the  hiring  of  all 
the  help  and  the  carrying  on  of  the  process- 
es of  rendering  at  the  plant  and  that  his 
own  duties  were  the  buying  of  supplies  and 
the  selling  of  the  product  of  the  plant  If 
this  was  established  by  the  evidence,  he  was 
not  liable  for  the  penalty  prescribed  by  the 
ordinance,  for  the  ordinance  Is  aimed  at  only 
those  who  own  or  operate  the  plant — those 
responsible  for  the  manner  in  which  it  la 
operated.  The  court  In  several  places  In  its 
charge  Instructed  the  jury  that  It  was 
enough  if  the  defendant  "assisted"  In  oper- 
ating the  plant  or  assisted  in  permitUng  It 
to  be  so  operated  as  to  violate  tbe  ordinance, 
and  finally,  after  the  portion  of  the  cliarge 
above  quoted  had  been  slTen,  said  to  tbe 
Jury: 

"It  is  not  essential,  however,  tbot  he  should 
have  the  sole  management  or  conduct  of  carry- 


ing on  tbe  plant,  but  if  any  act  which  he  di^ 
by  way  of  management,  conduct,  or  control  ot 
carrying  on  of  tbe  plant,  either  as  general  nmA- 
ager  or  as  an  assistant  to  a  general  manager, 
or  as  an  employe,  was  instrumental  in  bringing 
shout  or  resulted  in  the  offensive  odors  com- 
plained of,  then  he  wonld  be  liable  to  prosecu- 
tion under  the  by-law.** 

This  was  erroneous.  Under  this  instruc- 
tion, the  defendant  might  be  found  guilty 
if  as  a  mere  stenographer  or  office  boy  or 
other  employ^  of  the  general  manager, 
Heath,  he  had  by  Heath's  direction  given  an 
order  to  the  superintendent  of  the  plant  to 
shut  down  the  plant,  or  do  some  other  act 
which  caused  the  emanation  of  the  odors 
complained  of.  And  the  same  would  be  true 
had  the  defendant,  being  a  mere  employ^  in 
che  plant  performed  some  manual  act  under 
ihe  direction  of  a  superior  which  caused  the 
offensive  odors.  This  portion  of  the  chargw 
is  complained  of,  and,  in  view  of  tbe  claims 
of  tbe  defendant  as  to  his  connection  with 
the  plant,  it  must  have  been  harmful  to  him. 

There  was  a  motion  that  tbe  verdict  be 
set  aside  as  against  the  evidence;  but,  as 
there  must  be  a  new  trial  upon  otlier 
grounds,  it  Is  unnecessary  to  consider  the  as- 
signment of  error  based  upon  the  court's  re- 
fusal to  grant  that  motion. 

There  is  error,  and  the  judgment  Is  re- 
versed, and  a  new  trial  la  ordered.  The  oth- 
er Judges  concorred. 


WENNELL  V.  DOWSON  {two  cases). 

(Supreme  Court  of  Errors  of  Connecticut 
Dec.  21,  U»14.) 

1.  Municipal  Cobpobations  (|  706*)— Hiqh- 

WATS— InJUBIES— NeGLIGENCB. 

A  passenger,  about  to  get  off  a  stationary 
trolley  car  at  a  customary  stopping  place,  was 
not  guilty  of  negligence  as  a  matter  of  law  be- 
cause she  did  not  look  in  the  direction  from 
which  vehicles  would  approach  and  was  struck 
by  an  automobile  while  alighting  from  the  car. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatlonB,  Cent  Dig.  8  l&lS;  Dec.  Dig.  i 
706.»] 

2.  MuNiciPAi.  Cobpobations  (S  706*)— High- 
ways —  iNJURiBS  —  Findings  —  Suffi- 
ciency of  Evidence. 

In  an  action  for  Injuries  from  being  struck 
by  an  automobile  while  alighting  from  the  front 
door  of  a  street  car  at  6 :20  p.  m.,  evidence  held 
to  support  a  finding  that  the  chauffeur  knew 
of  the  street  car  company's  notice  to  passengers 
to  leave  by  the  front  door  between  d:30  and  7 
p.  m. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Coraorations,  Cent.  Dig.  f  1S18;  Dec  Dig. 
9  708.*] 

3.  MASTKB  and  SEBVANT  (I  832*)— INJUBT  TO 

Thibd  Pebson— Findings— SnmciENOY. 
Findings  that  a  chauffeur  of  a  motor  com- 
pany was,  at  the  time  of  the  accident,  carrying 
out  tbe  instructions  of  defendant  as  a  private  in- 
dividual and  not  as  an  officer  of  the  motor  com- 
pany and  was  using  defendant's  own  car  to  meet 
certain  persons  at  the  depot  and  take  them  with- 
out charge  to  a  meeting  of  the  publicity  club 
support  tbe  conclusion  that  the  chauffeur  was 
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th«  aecDt  of  defendant  at  the  time  of  the  acci- 
dent 

[Ed.  Note.— ^or  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  12T4-1277;  Dec.  Dig.  S 
832.*] 

4.  Master  and  Servant  (8  330*)— Injtjby  to 
Thibd  Pebson— Evidence— Sufficienct. 

In  an  action  for  injury  from  beiiig  struck 
b;  an  anto  while  alighting  from  a  street  car, 
evidence  held  to  support  a  finding  that  the  prefl- 
ident  of  a  motor  company  telephoned  to  defend- 
ant, who  waa  the  vice  president,  to  take  his  own 
car  and  attend  to  certain  matters,  and  that  de- 
fendant, in  attending  to  it,  was  acting  individ- 
ually and  not  as  an  officer  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1270-1272;  Dec  Dig. 
8  330.*] 

5.  Pabent  and  Child  (§  7*)— Loss  of  SebviO* 
E8— Complaint— Continuing  Damages. 

Where  the  complaint  of  a  mother  for  loss 
of  services  of  her  daughter,  due  to  an  injury,  de- 
scribes the  injury  as  a  continuing  one,  and  al- 
leges damages  for  loss  of  services,  continuing 
damages  may  be  allowed,  not  beyond  minority, 
without  any  specific  allegation  uat  such  dam- 
age will  continue. 

TEd.  Note^For  other  eases,  see  Parent  and 
Child,  Cent  Dig.  {}  72,  86^ ;  Dec.  Dig.  {  7.*] 

Appeal  from  Superior  Court,  Nov  Haven 
Goanty;  Bdwln  B.  Gager,  Judge. 

Actions  by  Janet  Wennell,  an  infant,  and 
by  MaUlda  Womell  against  Edgar  H.  Dow- 
son.  Jati^ent  for  plaintiff  In  both  actions, 
and  defendant  appeals.  Affirmed. 

Frank  B.  Bollman  and  Edwin  S.  Pickett, 
both  of  New  Haven,  for  appellant.  Fred- 
erick Ij,  Ferry,  of  New  Haven,  for  appellee. 

BBACH,  J.  When  these  actions  were 
brought,  the  plaintiff,  Janet  Wennell,  was 
an  infant,  and  the  mother,  Matilda  Wennell, 
Bued  on  her  own  account  for  loss  of  the 
daughter's  services,  and  also  as  next  friend 
of  the  daughter.  The  cases  were  argued  to- 
gether on  appeal,  and  may  conveniently  be 
disposed  of  together. 

[1]  The  plaintiff,  Janet  Wennell,  was  In- 
jured while  in  the  act  of  alighting  at  a  cus- 
tomary stopping  place  on  Meadow  street  in 
New  Haven,  from  the  front  platform  of  a 
trolley  car  operated  by  the  Connecticut  Com- 
pany. The  accident  occurred  about  6:20  p. 
m.  at  a  time  when  passengers  are,  by  notice 
posted  in  the  cars,  requested  to  leave  by  the 
front  door.  At  that  time  the  defendant's 
automobile  was  being  driven  along  the  right- 
hand  side  of  Meadow  street,  in  the  same  di- 
rection with  the  trolley  car,  by  one  Hosford, 
a  licensed  chauffeur  in  the  employ  of  the 
White  Motors  Company,  of  which  the  defend- 
ant was  vice  president.  Hosford  saw  that 
the  trolley  car  was  about  to  stop,  but  drove 
the  automobile  past  It  at  a  rate  substantial- 
ly In  excess  of  three  miles  an  hour,  and  so 
close  to  the  car  that  the  plaintiff  was  struck 
while  she  had  one  foot  on  the  ground  and  the 
other  foot  on  the  step  of  the  car.  The  plain- 
tiff was  accustomed  to  get  off  trolley  cars  at 
the  place  where  the  accident  occurred,  and 
knew  tliat  tiie  traffic  cm  Meadow  street  was 


heavy,  but  did  not  look  to  her  right  or  left  In 
getting  off  the  car,  but  directly  towards  the 
sidewalk.  The  lamps  of  the  automobile  were 
lighted,  and  it  codld  easily  have  been  seen 
by  the  plaintiff  had  she  looked  in  that  direc- 
tion. The  defendant  claims  that  Janet  Wen- 
nell was,  as  matter  of  law,  necessarily  guilty 
of  contributory  negligence  In  not  looking 
toward  the  direction  from  which  vehicles' 
might  be  expected  to  approach.  This  claiia 
is  unsound,  for  the  case  is  evidently  control- 
led' by  the  rule  laid  down  In  Naylor  v.  Havl- 
land,  88  Conn.  256,  91  AtL  186,  that  a  pas- 
senger about  to  get  off  a  stationary  trolley 
car  at  a  customary  stopping  place  is  not,  as 
a  matter  of  law,  bound  to  first  look  out  for^ 
fy^roaching  vehicles;  but  that  a  prudent 
person  under  ordinary  conditions  of  traffic- 
may  assume  that  the  car  itself,  in  coming  to 
a  stop  at  a  customary  stopping  place,  will 
warn  an  approachii^  vehicle  not  to  pass 
close  to  the  car,  and  may  assume  that  if  any 
vehicle  does  pass  the  car,  it  will  give  him  a 
wide  enough  berth  for  standing  room  on  tin 
ground  and  to  dear  himself  from  the  ear. 
Tested  by  this  rale,  the  finding  of  the  court 
that  Janet  Wennell  was  not  guilty  of  con- 
tributoiy  negligence  is  not  necessarily  erro- 
neous In  law,  and  it  appears  to  be  well  found- 
ed in  point  (HE  tact  * 

[2]  The  exception  to  the  finding  that  Hos- 
tord  knew  of  the  Gcmnecticat  Company's  no- 
tice to  passeogers  to  leave  by  Oie  front  door- 
between  the  hours  of  6:80  and  TK)0  p.  m.  Is 
of  little  Importance,  in  view  of '  Hosford's 
testimony  that  he  knew  that  passengers  were 
likdy  to  leave  the  car  either  1^  ttie  front 
or  rear  door;  bat  it  Is  overruled,  as  the  erip 
dence  would  support  such  an  inference. 

[3]  It  is  also  assigned  as  error  that  the 
trial  court  erred  in  holdiiuc  that  at  the  tlme- 
ot  the  accident  Hosfwd  was  the  serrant  and 
agent  of  the  defendant,  and  not  the  servant 
and  agent  of  the  White  Motors  Company. 
The  finding  Is  that  the  defendant  is  the  vice 
president  of  the  White  Motors  Company  of 
New  Haven,  dealers  in  automobiles,  and  that 
Hosford  was  in  the  company's  employ  at  the 
time  of  this  accident  William  A.  Rutz  was 
the  president  of  the  White  Motors  Company, 
and  on  the  day  of  the  accident  the  company 
bad  been  engaged  to  'carry  certain  persons 
from  the  railroad  station  at  the  foot  of 
Meadow  street  to  a  meeting  of  the  New  Ha- 
ven Publicity  Club.  The  service  was  to  be 
gratuitous,  and  Rutz  Intended  to  look  after 
it  himself,  but,  being  detained  in  Waterbnry 
and  unable  to  give  bis  personal  attention  to 
the  matter,  he  telephoned  to  the  d^endant 
Dowson  to  send  out  his,  Dowson's,  automo- 
bile with  a  driver,  and  thereupon  the  defend- 
ant directed  Hosford  to  take  the  defendant's 
automobile  and  to  go  to  the  train  to  meet  the 
persons  in  question,  take  them  to  the  meet- 
ing place  of  the  publicity  club,  and  then  to 
take  the  automobile  to  the  defendant's  hoose 
in  Westville.    Hosford  was  carrying  out 
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these  tDatructionB,  ajA  was  on  the  way  to 
the  railroad  statloo  when  the  plaintiff  was  in- 
jared.  We  think  these  flncUnga  are  sufUcient 
to  support  the  conclaslon  that  Hosford  was 
at  the  time  of  the  accident  the  servant  and 
agent  of  the  defendant,  Dowson.  The  gratui- 
tous service  In  question  was  outside  of  the 
regular  business  of  the  White  Motors  Com- 
pany, and  the  corporation  was  merely  the  in- 
strument through  which  its  president,  Rutz, 
had  engaged  to  carry  out  the  performance  of 
a  sort  of  dvic  obligation  which  might  Just 
as  well  be  assumed  and  performed  by  any 
other  person,  without  any  substantial  breach 
of  contract  on  the  part  of  the  corporation. 
The  finding  Is  that  Butz  telephoned  to  Dow- 
son to  take  his  (Dowson's)  car  and  attend  to 
it,  and  that  Dowson  did  so. 

[4]  The  defendant's  draft  finding  asked  the 
court  to  find  that  Rutz  telephoned  to  the 
White  Motors  Oompany  to  have  some  one  at- 
tend to  it,  and,  in  substance,  that  the  de- 
fendant in  so  doing  was  acting  as  an  officer 
of  the  corporation  and  not  individually. 
One  of  the  assignments  of  error  is  that  the 
conrt  erred  In  refusing  so  to  find,  and  the 
fair  effect  of  the  finding  as  made  la  that 
Butz  telephoned  to  Dowson  to  attend  to  It, 
as  distinguished  from  telephoning  to  the  cor- 
poration to  attend  to  It  The  fact  ttiat  Hos- 
ford was  In  the  general  employ  of  the  White 
Motors  Company  la  not  inconsistent  with  his 
being  for  the  time  being  the  servant  and 
agent  of  Dowson.  It  Is  enough  if,  at  the 
time  of  the  accident,  Hosford  was  in  charge 
of  the  defendant's  property  by  his  authority 
and  direction  and  engaged  upon  the  defend- 
ant's business  and,  as  to  such  property  and 
business,  under  the  defendant's  orders  and 
control.  Kimball  v.  Cushman,  103  Mass.  191, 
4  Am.  Bep.  628;  Conghlan  v.  Cambridge, 
166  Mass.  268.  272,  44  N.  S.  218 ;  SamueUan 
T.  American  Tool  Co.,  168  Mass.  12,  15,  46 
N.  E.  98 ;  Shearman  and  Redfield  on  NegU- 
gence  (6th  Ed.)  g  161.  The  whole  effect  of 
the  finding  is  that  the  defendant,  Dowson, 
at  Butz's  request  assumed  the  burden  of  car- 
rying certain  persons  to  the  meeting  of  the 
publicity  club  In  his  own  car,  and  through 
a  chauffeur  selected  and  Instructed  by  him- 
self, and  we  think  that  In  carrying  out  that 
business  the  chauffeur,  although  employed 
gMierally  by  the  White  Motors  Company,  was 
the  agent  and  servant  of  the  defendant.  The 
defendant's  exception  to  the  refusal  of  the, 
court  to  find  as  above  indicated  is  overruled. 
Some  parts  of  Butz's  testimony  would  Indi- 
cate that  he  was  transmitting  orders  to  the 
defendant  In  his  capacity  as  president  of 
the  corporation,  but  afterward,  In  answer  to 
a  question  by  the  court,  he  said: 

"Yes,  and  if  I  may  say  so,  I  waa  going  to  do 
the  job  myself,  and  tben  I  telephoned  down  to 
have  Dowson  attend  to  it  for  me." 

Butz's  testimony  as  a  whole  is  somewhat 
conflicting,  and  would  support  either  the  find- 
ing as  made  or  the  finding  as  requested  and 


refused ;  but  the  question  Is  purely  one  of 
fact,  and  of  the  weighing  of  conflicting  frag- 
ments of  testimony.  The  defendant  him- 
self, although  denying  in  his  answer  that 
Hosford  was  his  servant  and  agent,  did  not 
appear  as  a  witness  in  support  of  his  denial. 
It  cannot  be  said  that  the  finding  of  the  trial 
court  and  its  refusal  to  find  as  requested 
were  erroneous  In  point  of  law. 

[fi]  The  defendant  also  claims  that  the 
Judgment  rendered  In  favor  of  the  plaintiff, 
Matilda  Wennell,  in  the  action  to  recover  for 
loss  of  the  services  of  the  Infant  daughter, 
is  excessive^  on  the  ground  that  the  com- 
plaint does  not  claim  damages  beyond  the 
date  of  the  suit,  and  that  the  damages  for 
loss  of  earnings  were  manifestly  calculated 
for  a  longer  period.  The  complaint  describes 
the  injury  to  the  daughter  as  a  continuing 
one,  In  consequence  of  which  she  "will  be 
compelled  to  lie  la  one  position  for  a.  long 
period  of  time,"  and  alleges  that  the  plain- 
tiff has  suffered  damage  In  the  loss  of  serv- 
ices of  the  infant,  without  any  specific  al- 
legation tliat  such  damage  will  continue,  but 
we  think  that  continuing  damages  from  loss 
of  service,  not  extending  beyond  the  minori- 
ty of  the  Infant,  are  logically  and  necessarily 
to  be  inferred  from  the  allegation  of  a  con- 
tinuing injury  resulting  in  snch  damages. 

There  Is  no  error  in  either  case.  The  oth- 
er Judges  ocmcurred. 


BAMTA  V.  STAMFORD  MOTOR  CO. 
(Supreme  Court  of  Errors  of  C<ninecticut.  Dec. 
21,  1914.) 

1.  DAMAQBS  (g  76*)— "LlQUIDATSn  DAlfAGlES." 

Parties'may  agree  on  tbe  amount  to  be  paid 
as  damages  for  breach  of  contract,  and  a  provi- 
sion for  tiie  payment  of  a  stipulated  sum  on 
breach  of  contract  will  be  enforced  as  one  for 
"liquidated  damages."  when  the  damages  to  be 
anticipated  from  the  breach  are  uncertain  in 
amount  or  difficult  to  prove,  when  there  is  an 
intention  of  the  parties  to  liquidate  them  in  ad- 
vance, and  when  the  amount  fixed  is  reasonable, 
and  not  greatly  dlspropoztionate  to  the  presum- 
able loss  or  injury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  gg  154,  156 ;  Dec.  Dig.  g  76.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Liquidated  Damages.] 

2.  Dahaobs  (I  78*)— LiquiDATOD  Damages  ob 

PeNALTT— CONSTBDCTION  OF  CONTRACT. 
A  provision  in  a  contract  to  build  a  gaso- 
line power  yacht  at  a  certain  price,  to  he  paid 
in  installments  during  tbe  work,  that  tbe  build- 
er should  have  it  ready  for  delivery  by  a  fixed 
date,  and  that  for  each  day  it  was  ready  before 
tben  the  owner  should  pay  $5  a  day  over  the 
coutract  price,  and  that  for  each  day's  delay 
the  builder  should  pay  $15,  was  enforceable  as 
a  provision  for  liquidated  damages. 

[Ed.  Note.— For  other  cases,  see  Damage*. 
Cent.  Dig.  gg  157-163 ;  Dec.  Dig.  g  78.*] 

3.  Damages  (g  30*)— Beeacu  of  Contbact— 
Loss  OF  Use  fob  Pleasure. 

One  who  contracted  for  the  bnildinB  of  a 
gasoline  motor  boat,  and  who,  by  the  builder's 
breach  of  contract,  was  deprived  of  its  use,  was 
not  barred  from  the  recovery  of  sulntantial 
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dunages  therefor  becann  it  was  an  utlele  of 
luxury  intended  mMy  for  hla  personal  pleasure 

and  gratification. 

[Ed,  Note.— For  other  cases,  see  DaroageB, 
Cent.  Dig.  |  222 ;  Dec.  Dig.  §  30.*] 

4.  Damages  ({  80*)  —  Dkjuxoatbd  DAUAoks 

AND     PENAI.TT     —     BeASOMABLSNXSS  OF 

Ajiount. 

A  proviaioD  in  a  contract  to  build  a  gaso- 
line motor  boat  to  be  delivered  on  a  certain  date 
that  the  owner  should  pay  $5  for  each  day  it 
was  ready  for  delivery  before  then,  and  that  for 
each  day's  delay  in  delivery  the  builder  should 
pay  ?15,  wbere  a  failure  to  deliver  deprived  the 
owner  of  its  intended  use  for  cruising  in  Ches- 
apeake Bay  and  Florida  waters,  was  not  unrea- 
sonable in  amount;  the  standard  of  measure 
not  dependiuR  on  Ote  owncdr's  actual  loss  or  In- 
jury, bat  on  loas  or  injury  whidi  might  reason- 
ably have  been  anticipated  when  the  contract 
was  made. 

[  Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §S  170-175 ;  Dec.  Dig.  {  80.*] 

0.  Dauaoxb  a  ITO*)— Bbeaoh  or  Coira&ACT— 

Evidence— Loss  or  Use. 

In  an  action  for  liquidated  damages  for  a 
builder's  breach  of  his  contract  as  to  the  time  of 
delivery  of  a  gasoline  power  boat  intended  for 
pleasure,  and  not  for  hire,  e^ence  of  the  rental 
price  of  a  similar  boat  was  admissible. 

[Ed.  Note.— SV>r  other  cases,  see  Damages, 
Cent.  Dig.  Si  469-171;  Dec.  Dig.  |  175.*] 

0.  CoNTBACTs  (S  322*)— Action  rOB  Bbxach— 

Defenses— BusDEN  of  Pboof. 

In  an  action  for  damages  stipalated  for  a 
builder's  delay  in  the  delivery  of  a  motor  boat, 
the  builder,  pleading  delay  in  payments  in  ex- 
cuse of  his  delay  in  delivery,  nad  the  burden 
of  establishing  delay  in  payments. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent.  Dig.  {  1772 ;  Dec.  Dig.  §  322.*] 

Appeal  from  Superior  Court,  Fairfield 
County ;  William  L.  Bennett,  Judge. 

Action  by  Charles  J.  Banta  against  the 
Stamford  Motor  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

On  Jnno  1,  1911,  the  defendant  contracted 
with  the  plaintiff  to  build  for  him  a  gasoline 
power  yacht  for  the  purchase  price,  exclusive 
ot  machinery  and  equipment,  of  95,500,  the 
same  to  be  paid  in  Installments  as  the  work 
of  construction  progressed.  In  the  contract 
the  defendant  agreed  to  have  the  yacht  com- 
plete and  ready  for  delivery  on  or  before 
September  1,  1011,  save  under  exceptional 
conditions  not  present  In  this  case.  It  was 
further  agreed  that  for  each  day  the  boat 
was  ready  for  delivery  before  that  date  the 
plaintiff  should  pay  the  defendant  $5  per 
day  in  addition  to  the  contract  price,  and 
that  for  each  day  of  delay  in  delivery  be- 
yond that  date  the  defendant  should  pay 
to  the  plaintiff  $15.  The  boat  was  not  com- 
pleted and  ready  for  delivery  until  November 
25,  1911. 

Payments  on  account  of  the  purchase 
price  were  made  as  the  work  progressed. 
On  November  25th,  when  the  boat  was  com- 
pleted, there  remained  unpaid  of  the  con- 
tract price  and  for  some  extra  work  the  sum 
of  $1,126.24.  The  plaintiff  claimed  that  there 
was  then  due  to  him  under  the  provisions  of 
the  contract  for  delay  the  sum  of  |15  a  day 


covering  the  period  from  September  1st  to 
November  26th,  making  in  all  the  sum  of 
$1,275.  This  claim  the  def»dant  refused  to 
admit.  The  parties  thraenptm  met  in  an 
effort  to  adjust  their  differences,  and  en- 
tered into  a  WTittoL  agreement  pursuant  to 
whldi  the  boat  was  delivered  to  the  plain- 
tiff and  the  plaintUE  paid  to  the  detendant 
the  $1,126.24,  less  an  allowance  of  $200  fOc 
delay,  which  allowance  the  defendant  was 
willing  to  make.  By  the  terms  of  this  agree- 
ment the  plaintiff  was  left  tree  to  sue  the 
defendant  to  recover  the  balance  claimed  by 
the  former  for  the  delay  In  delivery.  The 
present  suit,  which  sought  recov^y  of  this 
balance,  followed. 

The  boat  was  a  pleasure  craft,  and  was 
intended  by  the  plaintiff  for  use  by  him  in 
cruising  in  Chesapeake  Bay  during  die 
months  of  October  and  November,  and  latex 
for  a  pleasure  trip  In  Florida  waters.  The 
defendant  was  aware  of  the  plaintiff's  pur- 
pose, and  that  he  wanted  the  boat  on  tbe 
day  of  delivery  In  order  that  he  might  start 
South  sufficiently,  early  to  carry  out  his 
plans.  As  a  result  of  Qie  delay  In  the  com- 
pletion of  the  boat,  the  plaintiff  was  unable 
to  enjoy  it  as  he  had  planned,  and  was  com- 
pelled to  give  up  his  intended  a*uise  in 
Chesapeake  Bay.  The  rental  value  of  such 
a  boat  is,  and  at  tbe  time  of  the  execution 
of  the  contract  was,  $15  a  day.  The  sum  of 
$16  a  day  was  a  fair  and  reasonable  one  to 
be  paid  for  delay  in  completion.  The  plain- 
tiff did  not  rent  another  boat  or  Incur  any 
expense  or  make  any  disbursement  occasion- 
ed by  the  delay  in  delivery.  He  bad  no  in- 
tention of  renting  the  boat,  and  would  not 
have  rented  It,  or  obtained  any  revenue  from 
It  had  It  been  delivered  as  agreed.  The  par- 
ties to  the  contract  did  not  at  any  time  dis- 
cuss or  calculate  the  amount  of  probable 
damage  that  would  follow  from  failure  to 
make  delivery  upon  the  date  fixed  in  the 
contract 

Homer  S.  Cummlngs,  of  Stamford,  for  ap- 
pellant Robert  A.  Fosdick,  of  Stamford, 
for  appellee. 

PRENTICE,  C.  J.  (after  stating  the  facte 
as  above).  [1]  The  plaintiff  sues  to  recover, 
as  liquidated  damages,  the  total  of  per  di«n 
sums  stipulated  In  a  contract  for  the  construc- 
tion of  a  pleasure  boat  to  be  paid  by  the  de- 
fendant, the  builder,  tn  the  event  of  delay  in 
its  completion  as  provided  in  the  contract. 
The  defendant  contends  that  these  sums,  be- 
ing in  the  nature  of  a  penalty,  and  not,  as 
the  plaintiff  asserts,  of  liqaidated  damages, 
are  not  recoverable.  The  defendant  by  his 
contract  with  tbe  plaintiff  agreed  to  pay 
these  sums  in  the  event  named.  He  must 
abide  by  his  bargain  in  this  particular,  un- 
less his  undertaking  was  one  which  the  law 
will  not  permit  to  be  enforced  as  inrolvlng 
the  exaction  of  a  penalty. 
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**As  a  geoeral  rule,  paitiea  are  allowed  to 
make  such  contracts  as  tbey  plean^  iDclnding 
coutracts  to  liquidate,  and  fix  beforehand  the 
amount  to  be  paid  as  damages  For  a  breach  of 
such  contracts ;  but  the  courts  hare  always  ex- 
ercised a  certain  power  of  control  over  con- 
tracts to  liquidate  damaKea,  so  as  to  keep  them 
in  harmony  with  the  fundamental  general  rule 
that  compensation  shall  be  commenaurate  with 
the  extent  of  the  injury.  •  •  •  When  the 
nature  of  the  engagement  is  such  that,  upon  a 
breach  of  It,  the  amount  of  damages  would  be 
ODcertain  or  difficult  of  proof,  and  the  parties 
have  beforehand  expressly  agreed  upon  the 
amount  of  damages,  and  that  amount  is  not 
greatly  disproportionate  to  the  presumable  loss, 
their  expressed  intent  will  be  carried  out.* 
New  Britain  v.  New  Britain  Telephone  Ck>-  74 
Conn.  32G.  332.  333,  50  AtL  881*  884. 

In  the  recent  cases  of  ABBOclated  Hat 
Manutactarera  Balrd-Unteidt  Co.,  88  0<mn. 
333,  91  Atl.  3T3,  and  Dean  t.  Gonnectlcut 
Tobacco  Corporation,  88  Oodd.  619.  92  AtL 
408,  we  had  our  attention  directed  to  this 
subject,  and  tlie  doctrine  of  Oi»  earlier  caae 
was  reaffirmed.  These  cases  determined 
tbat,  when  certain  conditions  coexist,  the 
provldon  for  the  payment  of  a  stipulated 
snm  In  tl»  event  of  a  breach  of  contract  will 
be  regarded  and  enforced  as  one  for  liquidat- 
ed damages.  These  conditions,  clearly 
brongbt  oat  In  the  opinions  In  these  utses, 
are:  (1)  The  damages  to  be  anticipated  as 
resulting  from  tbe  breach  must  be  uncer- 
tain in  amount  or  difficult  to  prove;  (2) 
there  must  have  been  an  intent  on  the  part 
of  the  parties  to  liquidate  them  In  advance; 
and  (3)  the  amount  stipulated  must  be  a 
reasonable  one — that  Is  to  say,  not  greatly 
dlsproportloned  to  the  presumable  loan  or 
injury. 

[2]  As  to  the  second  of  these  conditions, 
there  cannot  be  any  reasonable  doubt  that 
tbe  intent  of  tbe  provision  under  considera- 
tion was  not  to  exact  a  penalty  for  nonper- 
■  formance,  but  to  determine  in  advance  the 
fair  amount  to  be  paid  as  damages  In  the 
event  of  breach.  This  was  a  construction  con- 
tract— one  of  a  kind,  therefore,  which  fur- 
nishes conditions  peculiarly  suitable  for  pro- 
Tisions  liquidating  damages,  and  which  very 
Gomm<Mily  contains  such  provisions.  Dean  v. 
Connecticut  Tobacco  Corporation,  88  Conn. 
619,  92  Atl.  408.  Hie  provision  In  this  con- 
tract undoubtedly  was  not  understood  as 
difTering  in  purpose  or  character  from  those 
which  BO  freqaently  enter  Into  construction 
contracts,  and  are  commonly  understood  as 
furuisbing  tbe  agreed  amount  of  damages. 

That  tbe  first  condition  was  satlsfled  Is 
a  self-demonstrating  proposition.  The  situa- 
tion was  such  that  the  loss  or  Injury  to  be 
anticipated  from  a  breach  and  the  extent  of 
it  would  inevitably  He  In  the  field  of  uncer- 
tainty and  be  (llfficult  to  prove,  and  that  an 
attempt  to  measure  it  in  the  terms  of  dol- 
lars and  cents  would  be  beset  by  even  greater 
difficulties. 

[t]  The  defendant's  contention,  and  tbe 
one  upon  whldi  It  clilefly  relies,  la  that  the 
tbird  condition  is  necessarily  wanting,  aince 
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the  plalntlif,  in  tbe  absence  of  the  provision 
in  controversy,  could  recover  nothing  for  de- 
lay in  the  completion  and  delivery  of  tbe 
yacht,  for  the  reason  that  It  was  an  article 
of  luxury  Intended  solely  for  the  plaintiff's 
use  for  his  personal  pleasure  and  gratifica- 
tion, and  no  direct  pecuniary  loss  througb 
the  hiring  of  a  substitute  or  otherwise  was 
shown.  This  claim  came  under  our  consid- 
eration in  Cook  V.  Packard  Motor  Car  Co., 
88  Conn.  590.  92  AU.  413.  recently  decided, 
and  was  there  overruled.  The  extended  dis- 
cussion of  it  contained  in  the  opinion  in  that 
case  need  not  be  repeated  now.  The  situa- 
tion there  presented  was  in  all  respects  anal- 
ogous to  the  one  before  us,  and  tbe  coucln- 
siou  reached  was  that  one  who  has  been 
wrongfully  deprived  of  the  use  of  an  article 
is  not  barred  from  the  recovery  of  substan- 
tial damages  therefor  by  reaatm  of  the  fact 
that  it  was  an  article  of  luxury,  and  by  him 
devoted  solely  to  peraiHial  pleaaore  and  grat- 
ification. 

[4]  The  plaintiff  being  In  a  position  to  re- 
cover substantial  damages  for  tbe  defend- 
ant's delay,  tbe  latter's  only  remaining  hope 
lies  In  his  ability  to  show  that  VLB  a  day 
was  unreasonable  in  amount.  Tbe  standard 
of  measure  here  is  not  famished  by  the 
plalntlfTs  actual  loss  or  injury,  as  ttie  event 
proved,*  but  by  loss  or  injury  which  might 
reasonably  have  been  anticipated  at  the  time 
the  contract  was  made,  or,  as  we  said  in  New 
Britain  v.  Mew  Britain  Telephone  Co.,  74 
Conn.  326,  333,  60  Atl.  881,  884.  **the  pre- 
sumable loss."  It  la  tbe  look  forward,  and 
not  backward,  that  we  are  called  upon  to 
take,  and  the  plaintiff  is  under  no  obligation 
to  show  actual  damage  suffered  substantially 
commensurate  with  the  fl5  a  day  rate  In 
order  to  support  the  proviidon  as  one  In 
liquidation  of  damages, 

Tbe  extent  that  the  plaintiff  might  have 
been  Injured  by  delay  in  the  completion  of 
the  yacht  which  he  was  desirous  of  using  in 
the  fall  months  for  cruising  In  the  Chesa- 
peake and  Florida  waters,  and  the  meas- 
ure of  It  In  money,  both  lie  In  a  marked  de- 
gree In  the  field  of  uncertainty.  It  Is  appar- 
ent that  tbe  date  of  delivery  was  not  a 
matter  of  unconcern  to  the  plaintiff.  He 
was,  as  tbe  contract  shows,  willing  to  pay 
$6  a  day  for  earlier  delivery.  It  is  quite 
conceivable  that  time  In  the  fall  was  a  con- 
siderable factor  In  tbe  execution  of  cherish- 
ed plans.  Possibly  the  prosi)ect  of  having  the 
yacht  for  fall  use  was  the  moving  motive  in 
ordering  it  at  all.  The  defendant  was  In- 
formed of  the  plaiatiflf's  purpose  in  using 
the  boat  Presumably  he,  being  a  boat  builU- 
er,  was  aware  of  the  conditions  of  pleasure 
boat  using.  They  mutually  agreed  upon  the 
figure  which  was  incorporated  into  the  con- 
tract as  the  measure  of  damages  for  delaj'. 
They  did  not  indeed  formally  sit  down  and 
canvass  the  situation,  and  figure  out  as  best 
th^  could  what  would  be  a  fair  allowance 
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for  the  probable  damage  which  the  plaintiff 
would  suffer  by  delay  In  the  yacht's  delivery. 
That  was  unnecessary.  The  defendant  was 
not  dealing  vtlth  a  matter  concerning  which 
he  was  without  knowledge.  He  signed  the 
contract  voluntarily,  and  by  that  signature 
signified  his  concurrence  in  the  stipulation 
as  to  damages  it  contained.  The  situation 
wag  one  peculiarly  appropriate  for  some 
stipulation  upon  that  subject  The  parties 
made  one  whlcb  the  trial  court  has  found  to 
be  reasonable.  We  cannot  say  that  It  erred 
in  reaching  that  conclusion. 

"Tfie  courts  at  one  time  seemed  to  be  quite 
strong  in  their  views,  and  would  scarcely  admit 
that  there  ever  was  a  valid  contract  providing 
for  liquidated  damages.  Their  tendency  was  to 
construG  the  language  as  a  penalty,  bo  tnat  noth- 
ing but  the  actual  damages  sustained  by  the 

garty  aggrieved  could  be  recovered.  Subsequent- 
r  the  courts  became  more  tolerant  of  such  pro- 
visions, and  have  now  become  strongly  inclined 
to  allow  parties  to  make  their  own  contracts, 
and  to  carry  out  their  intentions,  even  when  it 
would  result  in  the  recovery  of  an  amount  stat- 
ed as  liquidated  damages,  upon  proof  of  the  vio- 
lation of  the  contract,  and  without  proof  of  the 
damages  actually  sustained.  •  •  •  The  ques- 
tion always  is:  What  did  the  parties  intend  by 
the  language  used?  When  such  intention  is 
ascertained,  it  is  ordinarily  the  duty  of  the  court 
to  carry  it  out."  United  States  v.  Bethlehem 
Steel  Co.,  205  U.  8.  106,  U9,  27  Sup.  Ct.  450, 
465  (51  t.  Ed.  7S1). 

[B]  Complaint  la  made  of  the  conr^a  ad- 
mission of  evidence  of  the  rental  price  of  a 
boat  like  the  one  under  consideration.  This 
identical  qneation  was  passed  upon  adversely 
to  the  present  defendant'*  contention  In  Cook 
T.  Packard  Motor  Car  Co.,  88  Conn.  — ,  ^ 
AtL  418. 

The  defendant  aaka  for  several  correcttona 
of  the  finding.  All  of  these,  save  one  already 
Incidentally  passed  upon  and  one  other,  re- 
late to  matters  wUch,  In.  view  of  our  con- 
clusions, are  Immaterial. 

[8]  The  one  last  referred  to  deals  with  the 
court's  finding  that  delays  in  payments  of  in- 
stallments did  not  cause  delay  in  the  comple- 
tion of  the  boat  tt  la  said  that  this  finding 
was  unwarranted,  for  the  reason  that  there 
was  no  evidence  one  way  or  the  other  upon 
that  subject  Thla  proposition  is  scarcely 
Justified.  There  was  evidence  from  the  de- 
fandant'a  repr«tentatlve  directly  In  support 
of  the  courfa  statement  But  even  If  the 
defendant's  assertion  is  well  founded,  the 
resulting  situation  would  not  help  it  It 
pleaded  delays  In  payments  in  excuse  of  its 
delay  In  completion,  and  the  burden  was  up- 
on It  to  establish  its  allegation.  If  no  evi- 
dence upon  the  matter  was  offered,  the  al- 
legation failed,  and  with  it  the  excuse  it  was 
designed  to  sui)port  The  evidence  appears 
to  have  established  the  negative,  as  the  court 
has  found,  but  the  defendant  is  by  tbe  nega- 
tive finding  put  in  no  worse  position  than  he 
would  i>e  in  with  the  affirmative  unproven. 

There  la  no  error.  In  this  opinion  the  oth- 
er Judges  concurred. 


NOVT  V.  BBEAKWATEB  CO. 

(Supreme  Court  of  Errors  of  ConnecticnL 
Dea  21, 1814.) 

1.  Masteb  and  Sebvant      286,  289*) -Ac- 
tions FOB  INJTUBIES—QdESTIONS  FOR  JUBY. 

Where,  in  an  action  by  an  employ^  in  a 
stone  quarry  for  injuries  caused  by  a  stone  fall- 
mg  on  him,  there  was  evidence  that  lie  was 
working  under  a  bank  of  a  gravelly  nature,  sp- 
on  which  there  was  more  or  less  stone,  whidi 
rose  for  about  10  feet  perpendicular^  and  then 
contmned  for  about  35  feet  at  an  angle  of  about 
45  degrees,  that  the  stone  fell  from  somewhere 
above  him,  and  that  it  was  possible  by  proper 
inspection  and  the  maintaining  of  proper  grades 
to  so  maintain  the  sides  of  excavations  that  it 
would  be  safe  to  work  at  the  bottom  thereof, 
it  was  a  question  for  the  Jury  wheUier  the  em- 
ployer was  negligent  in  not  mspectlng  the  top 
of  the  bank,  and  it  could  not  be  held,  as  a  mat- 
ter of  law,  that  there  was  no  duty  on  defendant 
to  inspect  tbe  bank,  or  that  the  danger  was  so 
obvious  ttiat  it  was  plaintiff's  duty  to  look  out 
for  himself. 

[Ed.  Note. — For  other  -cases,  see  Master  mi 
Servant.  Cent  Dig.  M  1001,  1006,  1008.  101(^ 
1015,  1017-1038,  l<m-XQ^  1044.  lOM-ioao, 
1089,1090,109^-1^2;  Dee?  Dig.  A  286,288.*} 

2.  Master  and  Sebvant  (|  288*)— AcnoNS 

FOB  InJUBIKS— InSTBUCTIONS. 

Where,  in  an  action  by  an  employ^  b  a 
stone  quarry  for  Injuries  caused  by  a  stone  fall- 
ing from  the  bank,  at  the  foot  of  which  be  was 
working,  the  evidence  was  conflicting  as  to 
whether  the  stone  came  from  the  top  of  the  bonk 
which  was  left  loose,  or  whether  it  was  in  plain 
sight  of  plaintiff  and  was  dislodged  by  the  worit 
in  which  he  was  engaged,  and  it  was  not  con- 
ceded that  the  place  was  safe  when  he  went  to 
work  on  the  morning  of  the  injury,  and  the 
court,  by  proper  instructions.  left  the  question 
of  assumption  of  risk  to  tbe  jury  as  a  qacstion 
of  fact  f^n  instruction  that  an  employ^,  work- 
ing on  a  bank  of  earth  or  stone,  assumed  the 
risk  of  inherent  dangers  arising  from  the  natu- 
ral tendency  of  scale  or  falling  of  the  enbank- 
ment  arising  upon  or  from  changing  conditions 
In  tbe  place  where  he  was  working,  bruugbt 
about  by  the  performance  of  the  work  itself, 
was  properly  refused,  as  it  overlooked  several 
important  facts  necessarv  to  be  considered  in. 
passing  upon  defendant's  liability. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  9§  1068-1088;  Dec.  Dig.  | 
288.*] 

3.  Tbial  (5  296*)  —  Instructions  —  Cube  bt 
Other  Inbtbuctions. 

In  an  action  by  au  empIoy4  in  a  stone 
quarry  for  injuries  caused  by  a  stone  faliing 
&om  tbe  bank,  at  the  foot  of  which  he. was 
working,  though,  an  instruction  that,  on  the 
question  of  assumption  of  risk,  the  burden 
upon  defendant  to  prove  it  so  far  as  therein  stat- 
ed, that  if  defendant  had  violated  some  legal 
duty  which  was  a  contributing  cause  of  th«  in- 
jury, the  risk  was  an  extraordinary  one  not  in- 
hermg  and  incident  to  the  service,  which  risk  and 
danger  plaintiff  knew,  or  by  exercising  ordinary 
care  should  have  known,  and  that  toe  burden 
then  was  upon  defendant  to  prove  that  plsintlff 
voluntarily  encountered  it  and  thus  assumed  it, 
was  vague  and  obscure,  it  was  ao  explained  as 
to  lead  tbe  jury  to  understand  that  if  the  risk 
was  an  extraordinary  one,  the  burden  was  upon 
tbe  defendant  to  show  that  plaintiff  Toluntarily 
and  knowingly  encountered  it,  and  thereb;  as- 
sumed the  risk,  by  other  InstructionlS  that  the 
employ^  assumed  all  ordinary  risks  in  inher- 
ent dangers  arising  from  the  work  and  extraor- 
dinary risks  arising  from  defendant's  negli- 
gence, provided  he  knew  or  ought  to  hare  known 
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of  the  danger ;  tbat  tbe  employ^  was  cbargeable 
with  knowing  wliat  tie  ought  to  have  known, 
meaning  what  by  reasonable  care  he  could  have 
known  ;  that  if  plaintiff  knew  or  ought  to  have 
known  of  tbe  changes  in  the  natural  conditions 
of  the  bank  which  he  and  his  fellow  woikmw 
were  nuJdne,  and  tbe  danger  was  as  open,  and 
obvious  to  htm  as  defendant,  he  could  not  recov- 
er; that  if  he  knew  and  appreciated  the  dan- 
gers before  bim^  and  continued  his  employment 
without  complaint  or  without  asking  to  have 
them  removed,  he  assumed  the  risk ;  that  this 
assumption  of  extraordinary  risk  or  dangers 
created  by  the  employer  was  wholly  dependent 
upon  the  employ^  s  knowledge,  actual  or  con- 
structive, of  the  existence  of  the  danger;  and 
that  if  there  arose  extraordinary  risks,  and  if 
plaintiff  knew  and  appreciated  tbem,  such  as 
that  loose  earth  and  stones  were  likely  to  fall, 
and  if  he,  by  using  ordinary  care,  could  discover 
tbat  it  was  nis  duty  to  use  his  senses  to  discover 
it  and  if,  knowing  and  appreciating  the  danger, 
he  failed  to  use  hfs  senses,  he  could  not  recover. 

[Ed.  Note.— For  other  cbms,  see  Trial,  Gent 
^•^ii  70fr-71B,  716,  7167713;  Det  Dig.  I 

4.  BfASTn  AND  SKBTAnr  a  265*)  —  Actioitb 

FOB  INJUBIES— BVBDEN  Of  PBOOF. 

In  an  employe's  action  for  injuries,  the 
burden  is  upon  the  defendant  to  show  that  the 
employ^  voluntarily  and  knowingly  encounter- 
ed an  extraordinary  risk  and  thereby  asaumed 
tbe  risk. 

[Ed.  Note^For  other  case^  see  Master  and 
Servant.  Gent  Dig.  H  877-608,  966;  Dec.  Dig- 
S  265.*] 

6.  Masteb  and  Sbbvant  (5  289*)  —  Actionb 
fob  injubzes— quebtions  fob  jdbt. 

Where,  in  an  action  by  an  employ^  in  a 
stone  quany  for  injuries  caused  by  a  stone  fall- 
ing from  the  bank,  at  the  foot  of  which  he 
was  working,  there  was. evidence  that  the  bank 
was  of  a  gravelly  nature  upon  which  there  was 
more  or  less  stone,  that  it  rose  about  10  feet 
perpendicularly,  and  then  for  about  35  feet  at 
an  angle  of  about  45  degrees,  that  it  was  pos- 
sible by  proper  inspection  and  the  maintaining 
of  proper  grades  to  maintain  the  sides  of  excava- 
tions so  that  it  would  be  safe  to  work  at  the 
bottom  thereof,  and  tbat  plaintiff  had  not  suffi- 
cient knowledge  concerning  banks  and  excava- 
tions to  know  that  the  bonk  or  the  place  where 
he  was  working  was  unsafe,  and  that  be  believed 
that  the  employer,  through  the  superintendent 
of  the  quarry  and  his  immediate  boss,  was 
looking  out  for  the  safety  of  the  bank,  and  that 
it  was  safe  for  Um  to  work  under  the  bank, 
whether  plaintiff  exercised  due  care  was  a  ques- 
tion for  the  jury,  though  he  had  been  engaged 
in  tbia  kind  of  work  for  about  two  months, 
since,  wliile  he  was  bound  to  exercise  ordinary 
care  to  prevent  the  injury,  it  was  not  liis  duty 
to  examine  tha  top  of  the  bank  30  or  40  feet 
above  the  place  where  he  was  at  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  1080,  1090,  1092-1132 ; 
Dec.  Dig.  8  289.*T 

6.  Masteb  and  Sebtant  (8  219*)— Liabujtt 

FOB  INJUBIBS— A8SUUPTION  OF  RISE. 

An  employe  put  to  work  in  a  place  which 
subjects  bim  to  the  danger  of  injury  from  slid- 
ing rock  or  earth  does  not  assume  the  risk  where 
tbe  danger  is  not  obvious  to  him,  and  the  em- 
ployer, with  actual  or  constmctlTe  notice  of 
the  danger,  fails  to  warn  him  or  to  exercise  due 
care  in  making  tbe  place  safe. 

Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SI  610-«24;  Dec.  Dig.  i 
219.*] 

7.  Dau AOBe  (I  216*)— AcnoNB  fob  Injitbibs— 

iRSTBtTcnONB.  « 

In  an  employe's  action  for  injuries,  where 
plaintiff  was  objecting  to  defendant's  claim  for 
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a  credit  on  account  of  a  hospital  bill  which  de- 
fendant had  assumed  but  not  in  fact  paid,  an 
instruction  to  award  fair  compensation  to  plain- 
tiff for  his  injuries,  to  take  into  consideration 
the  amount  of  time  which  he  had  lost,  and  his 
pain  and  suffering,  and,  in  fixing  what  he  had 
lost,  to  take  the  amount  and  reduce  therefrom 
the  amount  which  defendant  had  paid  to  plain- 
tiff as  wages  subsequent  to  the  injury,  the 
amount  he  bad  earned  in  other  places  as  wages, 
and  the  bills  which  defendant  bad  paid  or  as- 
sumed and  would  pay,  that  it  was  not  for  the 
court  or  jury  to  inquire  into  matters  ariaing 
between  defendant  and  plaintiff  as  to  the  hospital 
bill,  that  plaintiff  was  sent  to  the  hospital  by 
defendant,  and  by  its  authori^  the  cliarges 
for  plaintiff's  care  were  made  liable  to  defend- 
ant, that  it  therefore  seemed  that  defendant 
was  liable,  and  that  ft  was  no  question  for  the 
court  or  jury  what  might  subsequently  arise  in 
the  dealings  between  tbem  in  relation  to  this 
matter,  was  sufficiently  favorable  to  defendant 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  548-655;  Dec  Dig.  8  216.*] 

Appeal  from  Superior  Court,  New  London 
County;  SUlton  A.  Shumway,  Judge. 

Action  by  Joseph  Novy  against  the  Break- 
water Company,  to  recover  damages  for  per- 
sonal Injuries  snstatned  by  plaintiff  while  emr 
ployed  in  defendant's  stone  qoarry.  Verdict 
and  judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Seymour  C.  Loomls,  of  New  Haven,  for  ap- 
I>ellant  Perry  J.  Hollandemky,  ot  New 
London,  for  appellee. 

RORABACE,  J.  It  Is  alleged  In  the  plain- 
tlffa  complaint  that  on  the  9th  day  of  No- 
vember, 1912,  the  plaintiff  was  employed  In 
the  defendant's  stone  quarry,  where  he  was 
injured  by  a  stone  falling  from  a  bank.  The 
cause  of  the  injury  Is  averred  to  be  the  neg- 
ligence of  the  defendant  in  failing  to  inspect 
or  to  remove  any  loose  stones  or  dirt  so  as 
to  prevent  the  same  from  falling  upon  the 
plaintiff  or  other  employee  while  engaged  In 
said  work,  or  take  any  other  means  to  render 
the  place  where  the  plaintiff  was  at  work  a 
reasonably  safe  place  In  which  to  work. 

[1]  The  plaintiff  offered  evidence  to  prove 
and  claimed  to  have  proven:  Tbat  the  place 
where  he  was  put  to  work  was  Immediately 
under  a  bank  of  a  gravelly  nature,  upon 
which  there  was  more  or  less  stoue,  which 
bank  rose  for  a  distance  of  about  10  feet  per- 
pendicularly and  then  continued  to  rise  for 
a  distance  of  86  feet  at  an  angle  of  about  45 
degrees.  That,  after  the  plaintiff  had  been 
working  about  one  hour  upon  the  morning  In 
question,  a  stone  fell  out  of  the  bank  from 
somewhere  above  the  plaintiff,  striking  him 
on  the  leg  and  severely  Injuring  tbe  same. 
That  a  bank  of  the  character  of  soil  of  which 
this  bank  was  composed,  rising  about  10  feet 
perpendicularly  and  then  continuing  to  rise 
for  a  distance  of  35  feet  at  an  angle  of  45 
degrees,  was  not  a  safe  place  for  men  to 
work.  That  It  Is  possible  for  men  skilled  In 
the  business  of  quarrying  or  excavating,  by 
proper  inspection  and  the  maintaining  of 
.  proper  grades,  to  maintain  tbe  Bides  of  exca- 
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vatlons  so  that  it  wUl  be  safe  to  work  at  the  . 
bottom  of  the  same.  That  the  plaintiff  had  ] 
not  suflBclent  knowledge  concerning  banks 
and  excavations  to  know  that  this  was  not 
a  Bate  bank,  and  that  the  place  where  he  was 
working  was  not  a  safe  place  to  work,  and 
that  It  was  not  his  duty  to  so  ascertain,  and 
that  bellerlng  that  the  master,  through  bla 
agents,  the  superintendent  of  the  quarry  and 
his  Immediate  boss,  was  looking  out  for  the 
safety  of  the  bank,  beUered  when  he  was  told 
to  wOTlc  under  said  bank  that  tt  was  a  safe 
place  for  him  to  work. 

The  defendant  offered  evidence  tending  to 
prove:  That  the  bank  was  In  Ita  natural  con- 
dition, never  having  been  disturbed  by  the 
band  of  man  before  the  work  whitdi  the 
plaintiff  and  the  two  other  inen  with  him  had 
done  npon  it.  That  the  plaintiff  was  an  en- 
perienced  man,  having  worked  On  this  same 
kind  Of  work  at  least  two  months  before  the 
accident  and  also  b^ore  that  when  he  was 
not  in  th«  ouploymait  of  the  defendant. 
That  the  stone  came  down  from  a  place  about 
three  feet  from  the  level  where  the  plaintiff 
was  shoveling.  Tluit  the  part  of  the  bank 
where  the  stone  came  down  and  Injured  the 
plaintiff  was  In  the  condition  that  It  had  been 
left  that  morning  or  the  night  before  by  the 
plaintiff  or  the  two  men  working  with  him. 
That  if  the  plaintiff  had  looked  he  could 
readily  have  seen  the  stone  before  it  fell, 
^at  the  defendant  nevw  had  any  inspector 
on  the  work  for  the  purpose  of  notifying  the 
men  of  the  presence  of  stones  in  the  bank 
that  th^  were  stripphig,  and  that  the?  were 
supposed  to  look  ont  themselves  for  stones 
and  the  dang^  resulting  thereftom. 

The  defendant  requested  the  following  in- 
structions: 

"There  is  no  duty  which  the  law  imposes  up- 
on the  defendant  to  inspect  a  back  which  is  con- 
Btantly  chaiigiug,  but  it  is  for  you  to  consider 
the  evidence  as  to  whether  or  not  it  was  the 
du^  of  the  plaintiff  to  look  out  for  hinuwlf  and 
to  inspect  the  bank  as  be  and  his  fellow  work- 
men went  along  with  their  work." 

It  cannot  be  said,  under  the  facts  and  dr- 
camstances  appearing  In  the  record,  that,  as 
a  matter  of  law,  there  was  no  duty  upon  the 
part  of  the  d^ndant  to  in^>ect  the  bank 
which  was  constantly  dianglng,  or  that  the 
danger  from  the  stone  which  tell  was  so 
obvious  that  it  was  the  plaintiff's  duty  to 
look  out  for  himself. 

[2]  Anothw  request  made  by  the  defendant 
tought  from  the  court  the  following  Inirtruc- 
tions: 

"An  employ^  working  on  a  bank  of  earth  or 
atone  assumes  the  risk  of  inherent  dangers  aris- 
ing  from  the  natural  tendency  of  scale  or  (ailing 
of  the  embankment  arising  npon  and  from  chang- 
ing conditions  in  the  place  where  he  U  work- 
ing, brouRht  aboat  by  the  performance  of  the 
work  itself  by  himself  or  hu  fellow  workmen." 

This  ^uest  overlooked  several  Important 
facts  necessary  for  the  Jury  to  consider  in 
passing  upon  the  defraidant's  llaUUty.  It 
was  not  conceded  that  the  place  where  the 
plaintiff  wait  to  work  on  the  morning  of  his 


.  Injury  was  safe.  It  also  appears  that  there 
!  was  conflicting  testimony  as  to  the  cause  of 
the  acddent.  The  plaintiff  Claimed  that  It 
was  because  the  top  of  the  bank  was  left 
loose,  and  that  there  were  stones  liable  to 
and  did  slide  down  and  injure  him,  while  the 
defendant  claimed  and  offered  evidence  to 
show  that  tbe  stone  which  struck  the  plain- 
tiff was  In  front  and  in  plain  sight  of  him, 
and  that  the  work  In  which  the  plaintiff  was 
engaged  dislodged  the  atone  which  fell  tqran 
him. 

In  this  connection  the  Jury  were  Instructed 

that: 

"If  the  stone  was  loose  and  had  been  loose 
near  tbe  top  of  the  bank,  and  not,  as  claimed 
by  the  defendant,  that  it  was  a  stone  which 
was  loosened  by  tbe  plaintiff  himself  fonr  or 
five  feet  from  the  ground,  there  is,  in  my  opin- 
ion, a  distinction  between  the  liability  tor  this 
action  in  the  one  case  and  the  other,  I  say,  if 
it  was  as  obvloos  to  the  plaintiff  as  it  ma  to 
the  defendant  himself,  then  he  cannot  recover." 

The  court  also  stated  that  tbe  defendant— 
"assumes  that  conditions  were  changing  con- 
stantly. It  is  one  of  the  facts  concerning  which 
the  plaintiff  and  the  defendant  are  not  eatlrely 
agreed  that  if  the  bank  were  loose  at  the  top, 
and  had  been  for  some  time,  and  therefore  made 
tt  a  dangerous  condition,  as  I  have  said,  It 
would  present  an  entirely  different  set  of  cir- 
cumstances from  that  which  would  arise  if  he 
was  pidcing  from  the  bank  about  the  height  be 
would  ordinaiily  pick  to  remove  stone,  and  It 
fell  upon  him  wltnoat  his  paying  any  attention 
to  it  Now,  this  case  depends  greatly  upon  tbe 
question  of  how  you  regard  the  evidence  as  to 
the  manner  in  wtiich  the  accident  occurred. 
Whether  reasonable  care  on  the  part  of  the  de- 
fendant required  the  defendant  company  to  keep 
a  continual  watch,  or  any  watch,  upon  the  bank, 
or  any  supervision  over  the  banK  where  the 
plaintiff  was  working,  and  whether  the  plaintiff 
knew  of  the  condition  of  tbe  l>ank,  or  by  exer- 
cising ordinary  care  ought  to  have  known  !t, 
by  using  his  senses— I  say,  whether  It  was  bis 
duty  to  know,  as  he  might  have  known,  that 
by  loosening  the'  earth  over  the  face  of  the 
bonk  with  bis  piclE  the  earth  above  It  woald 
be  likely  to  fall." 

From  these  Instructions  and  other  portions 
of  tbe  charge  it  is  apparent  that  the  trial 
court  properly  left  this  claim  of  the  defend- 
ant to  the  Jury  to  be  determined  as  a  ques- 
tion  of  fact. 

[3]  Complaint  is  made  because  the  Jury 
were  Instructed  that: 

"Now,  upon  the  second  proposition,  namely, 
that  the  plaintiff  assumed  the  risk  of  being  In- 
jured by  a  stone  falling  from  the  bank,  as  I 
have  already  said,  the  burden  is  upon  vie  de- 
fendant to  prove  it  so  far  as  this :  That,  in  case 
you  Snd  that  defendant  has  violated  some  legal 
duty  which  may  have  been  or  was  a  contribut- 
ing cause  of  the  plaintiff's  injury,  then  in  that 
case  the  risk  was  an  extraordinary  one,  not  in- 
hering and  Incident  to  tbe  contract  of  service, 
which  risk  and  danger  the  plaintiff  knew  or  by 
exercising  ordinary  care  should  bare  known. 
The  burden  then  is  upon  the  defendant  to  prove 
it,  namely,  that  tbe  plaintiff  voluntarily  en- 
countered It,  and  thns  assumed  it." 

These  instructions,  standing  alone,  were 
vague  and  obscure  In  their  meaning,  and, 
if  nothing  further  had  \ieen  said  upon  this 
subject,  we  nuy  have  reached  the  conduslon 
that  the  Jury  might  have  bem  misled  by 
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tnem  as  to  the  question  of  law  to  which  they  i 

were  intended  to  refer.   But  the  trial  judge, 

In  a  aubseqnent  passage  in  his  charge  and 

at  the  request  of  the  defendant  nptm  this 

point,  said  to  the  Jury  tliat: 

"An  emploj4  assumes  all  the  ordinazy  risks 
In  inherent  dangers  arisins  from  the  work  in 

which  be  is  engaged.  He  also  assumes  the  ex- 
traordinary risks  arising  bom  the  defendant's 
negligence,  provided  he  knew  or  ought  to  have 
known  of  the  danger  arising  therefrom." 

The  Judge  also  said  to  the  Jury  opon  this 
subject  that: 

"The  employ^  is  chargeable  with  knowing 
not  only  what  he  actually  knows  but  what  he 
ought  to  have  known;  and  this  'ought  to  have 
known'  means  what  by  reasonable  care  he  could 
have  known,  and  his  failure  to  do  that  is  as 
much  negligence  as  if  he  encountered  it  actu- 
ally knowing ;  and  if  you  find  that  the  plaintiff 
knew  or  ought  to  have  known  of  these  changes 
in  the  natural  conditions  of  the  bank  which  be 
and  his  fellow  workmen  were  making,  and  that 
the  danger  was  as  open  and  as  obvious  to  blm 
as  it  was  to  the  defendant,  then  he  cannot  re- 
cover." 

The  Jndge  also  stated  to  the  Jury  ibat: 
"So  in  this  case  if  the  plaintiff  did  know  and 
appreciate  the  dangers  which  were  before  him, 
if  they  were  before  him,  and  continued  his  em- 
ployment without  complaint,  or  without  asking 
to  have  them  removed,  theo  the  law  implies  an 
assumption  on  bin  part  of  that  risk.  This  as- 
sumption of  extraordinaiy  risk  or  dangers  creat- 
ed by  the  master  is  wlioUy  dependent  upon  the 
knowledge,  actual  or  constructive,  of  the  serv- 
ant of  the  existence  of  the  danger,  and  with- 
out such  knowledge  upon  his  part  there  can  be 
no  assumption  of  the  risk." 

In  another  part  of  the  diarge  tlie  Jury 
were  Instructed  that: 

"But  if  there  arises,  in  addition  to  that  ordi- 
nary danger,  what  are  called  extraordinary 
risks,  if  then  the  plaintiff,  Kovy,  In  this  case, 
knew  and  appreciated  those  extraordinary  risks, 
such  as  that  loose  earth  at  the  top  and  loose 
stones  at  the  top  would  be  likely  to  fall,  if  he. 
using  ordinary  care,  could  discover  that,  it 
was  his  duty  to  use  his  senees  to  discover  it; 
and  if,  knowing  and  appreciating  the  danger,  he 
failed  to  use  his  senses,  and  that  was  the  cause 
of  his  injury,  he  cannot  recover." 

[4]  Thus  It  appears  that  the  remarks  ex- 
cepted to,  when  read  In  connection  with 
other  portions  of  the  charge  upon  the  same 
subject,  were  so  explained  as  to  give  the 
Jury  to  understand  that,  If  they  reached  the 
conclusion  that  the  risk  la  question  was  an 
extraordinary  one,  then  the  harden  was  up- 
on the  defendant  to  show  that  the  plaintiff 
rt^nntarlly  and  knowingly  encountered  it, 
and  in  this  way  assumed  the  risk.  When 
so  considered,  the  remarks  complained  of 
were  In  harmony  with  the  repeated  decisions 
of  this  court  See  Baer  v.  Balrd  Machloe 
Co.,  84  Conn.  271,  273,  and  cases  cited  at  the 
bottom  of  page  273  and  top  of  page  274,  79 
AU.  673. 

The  accident  Itself,  in  connection  with  the 
clrcomstances  shown  In  regard  to  the  height 
and  shape  of  the  bank  when  he  was  put  to 
woric,  fomifidied  evidence  from  which  the 
Jury  might  have  fiiirly  found  negligence  on 
the  part  of  the  defendant  in  not  making  an 
Inapectlcm  of  the  condition  of  the  top  of  the 
bank  vben  the  plaintiff  was  injured. 


[S]  The  question  whether  the  plaintiff  was 
in  the  exercise  of  due  care  was  also  a  ques- 
tion of  £act  for  the  Jury.  Although  he  had 
been  engaged  In  this  kind  of  work  for  about 
two  months,  it  was  not  Ills  duty  to  examino 
the  top  of  the  bank,  between  30  and  40  feet 
above  the  place  where  he  was  at  work. 
While  he  was  bound  to  exsrcise  ordinary 
care  to  prevent  the  injury,  the  responsibility 
for  the  condition  of  the  sides  and  top  of  the 
bank,  ttiat  he  could  not  see,  was  primarily 
upon  the  defendant. 

[8]  It  is  the  rule  followed  in  many  cases 
that  a  servant  put  to  work  in  a  place  which 
subjects  htm  to  the  danger  of  being  injured 
by  sliding  rock,  earth,  and  the  like  does  not 
assume  the  risk  where  the  danger  Is  not 
obvious  to  him,  and  the  master,  with  actual 
or  constructive  notice  of  the  danger,  fails  to 
warn  him  or  to  exercise  due  care  in  making 
the  place  sate.  See  note  7  Ann.  Gas.  302, 
and  the  cases  cited  upon  pages  302  and  303. 
See,  also,  Oerordi  v.  DriscoU,  88  Conn.  16, 
89  Atl.  882;  Tenney  v.  Balrd  Machine  Co., 
87  Conn.  119,  87  Atl.  352;  Baer  v.  Balrd 
Machine  Co.,  84  Conn.  269,  79  Atl.  673;  Bele- 
vicze  V.  Pratt  Bros.,  84  Conn.  632,  81  Atl. 
339. 

[7]  Another  passage  in  the  charge  dealing 
with  the  question  of  damages  is  also  criticiz- 
ed by  the  defendant  The  portion  of  the 
charge  objected  to  was  but  a  piecemeal  state- 
ment of  the  Instruction  of  the  court  upon  the 
question  of  damages. 

It  appears  by  the  record  tliat  the  defend- 
ant offered  evidence  to  prove  and  claimed  to 
have  proven  that: 

"The  hospital  bill  amounting  to  (160  bad  been 
incurred  by  the  defendant,  and  that  the  plaintiff 
was  not  liable  therefor." 

The  court  in  this  connection,  and  In  con- 
nection with  Its  inatructlons  as  to  damages 
which  the  plaintiff  might  recover,  instructed 
the  Jury  that: 

"Now,  in  case  yon  arrive  at  the  question  of 
damages,  the  rule  of  damages  as  fixed  by  law  is 
fair  compensation  to  the  plaintiff  for  hia  inju- 
ries. But  you  are  to  take  into  consideration,  in 
determining  what   is   fair  compensation,  his 

Eain  and  suffering,  the  amount  of  time  which 
e  has  lost  by  reason  of  the  injuries  which  he 
incurred  in  ma  accident;  and  you  are  also  to 
take  into  consideration,  in  fixing  what  he  has 
lost,  the  amount,  ana  reduce  therefrom  the 
amount  which  the  defendant  has  paid  to  the 
plaintiff  as  wages  since  the  time  of  the  injury, 
and  the  amount  also  be  has  earned  in  other 
places  as  wages,  and  the  bills,  If  any,  which  the 
delendant  has  paid  or  assumed  and  will  pay.  I 
do  not  think  it  was  for  our  consideration  to  in- 
quire into  the  consideration  which  may  arise  be- 
tween the  defendant  company  and  this  plaintiff 
as  to  the  payment  of  this  hospital  bill.  It  ap- 
pears, I  tidnk,  from  the  evidence  that  the  plain- 
tiff was  sent  to  the  hospital  by  the  defendant ; 
that  by  its  authority  the  chaises  for  the  plain- 
tiff's care  while  he  was  in  the  hospital  wt-re 
made  liable  to  the  defendant  Therefore  it 
seems  to  me  they  are  liable,  and  it  is  no  ques- 
tion of  ours  yraat  may  subsequently  arise  in 
the  dealing  between  the  plaintiff  and  defendant 
in  relation  to  this." 

It  is  apparent  that  the  defendant  was  ob- 
jecting to  the  plaintUTs  claim  of  ft  CKdit 
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on  account  of  the  hospital  bill  because  It 
bad  only  been  assumed  and  not  In  6ict  been 
paid  by  the  defendant  Tbe  instructions  of 
the  court  upon  this  subject,  when  taken  as 
a  whole,  as  they  should  be,  were  sufficiently 
favorable  to  the  defendant.  The  other  as- 
signments of  error  are  such  that  they  do 
not  call  for  dlscuBslon. 

Tlier6  la  no  error.  The  other  Judges  con- 
cur. 


ANTHONT  T.  CONNECTICUT  OO. 

(Supreme  Court  of  Errors  of  Connecticnt 
Dec.  21,  1014.) 

1.  CARBTEBS    (I  280*)— PEBSONAI.  iHJTOIKa— 

Cabe  Reqdibed. 

A  common  carrier  of  pasengers  must  ex- 
ercise the  kifhest  care  and  skill  reasonably 
to  bo  expected  of  intellifent  and  prudent  per- 
sons, in  view  of  tbe  instmmentallties  employed 
and  the  dangers  to  be  apprehended;  but  it  is 
not  an  insurer  of  the  safety  of  passengers  or 
ld>solately  bound  to  carry  them  without  injury, 
and  they  take  the  risk  of  danirers  which  tbe 
carrier  exercising  the  care  Imixued  on  it  could 
not  avert. 

[Ed,  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1085-1002, 1008-1103,  1105,  1106, 
1100,  1117;  Dec.  Dig.  S  280.*] 

2.  CaBBIBBS    (S  295*)— PASSBNGEBa— Dbobbe 
OF  Cabe— CBosaiNGa. 

A  street  car  company's  daty  to  exercise  tbe 
hM^hest  care  includes  the  doty  of  keeping  its 
cars  under  control  when  approaching  crossings, 
independently  of  an  ordinance  requiring  such 
controL 

[Ed.  Note.— For  otber  esses,  see  Carriers, 
Ceot.  Dig.  SB  1191-1107,  1190,  1213-1215, 
1219,  1220;  Dec.  Dig.  i  295.*] 

3.  Carbiebs  (S  320*)— Pkbsonal  Injubies— 

SlONAEA-- ObDINANOB. 

In  a  street  car  passenger's  action  for  per- 
sonal injuries  from  a  collision  between  a  runa- 
way team  and  the  car,  the  violation  of  a  city 
ordinance,  requiring  a  car  to  strike  a  gong  or 
bell  on  approaching  a  crossing  when  within 
100  feet  thereof,  was  properly  withdrawn  from 
the  jury  as  adding  nothing  to  the  degree  of 
care  the  carrier  must  take  to  protect  its  pas- 
sengers, as  well  as  under  the  rule  that  a  per- 
son cannot  recover  from  another  for  negligence 
in  tbe  violation  of  an  ordinance  not  intended 
for  his  protection. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §S  1118,  112ft,  1149,  1153.  IIGO, 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315- 
1325;  Dec.  Dig.  f  320.*] 

4.  Witnesses    (|  405*)— Obedibilitt— Con- 

TBAOICnON. 

In  a  passenger's  action  for  personal  injury 
from  a  collision  between  a  street  car  end  a 
runaway  team,  where  plaintiff  tcatified  that  she 
bad  been  in  good  physical  condition  previous 
to  the  accident  and  had  since  been  in  an  ex- 
tremely nervous  condition  and  unable  to  work, 
and  that  she  had  not  bot>o  intoxicated  or  ar- 
rested  at  a  certain  timo  and  plare,  and  there 
was  medical  opinion  that  she  was  suSering 
neurasthenia,  which,  In  the  absence  of  any 
cause,  was  due  to  the  accident,  evidence  for 
defendant  that  plaintiff  was  found  intoxicated, 
was  arrested,  and  taken  to  a  lockup,  was  ad- 
missible aa  affecting  her  credibility  as  a  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Ceot.  Dig.  §g  1273,  1275;  Dec.  Dig.  8  405.*] 


6.  TBIAL  (I  295*)— iRSTBUOnONS— OoHsnuo- 

TION. 

Detached  sentences  of  a  cbai^  are  to  be 
read  with  the  context  and  with  the  charge  as 
a  whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  »  703-717;  Dec.  Dig.  i  295.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Edwin  B.  Gager,  Judge. 

Action  by  Ethel  Anthony  against  the  Con- 
necticut Company  for  personal  injuries. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   No  error, 

Charles  8.  Hamilton  and  Ezra  O.  Terry, 
both  of  New  Haven,  for  appellant  Harrl- 
Bon  T.  Sheldon,  of  New  Haven,  for  appellee. 

RORABACK,  J.  The  complaint  stated  that 
the  cause  of  the  collision  of  the  runaway 
team  with  the  trolley  car  was  the  negligence 
of  the  defendant.  In  that  Its  agents  and 
servants  saw,  or  by  the  exercise  of  reason- 
able care  might  have  seen,  the  approadi  of 
tbe  runaway  team  down  Columbus  avenue, 
coming  directly  towards  Meadow  street 
and  apparently  about  to  cross  the  same  into 
Union  avenue,  and  while  thus  In  danger  of 
suffering  a  collision  with  the  runaway  teaip 
the  defendant  negligently  continued  up  Mead- 
ow street,  and  propelled  its  car  in  such  a 
way  as  to  come  directly  in  front  of  and  In 
danger  of  being  collided  with  by  the  run- 
away team,  and  negle(^»d  to  slow  down  the 
car  and  have  it  under  control,  or  to  stop  It 
In'snfiBcient  time  to  prcFent  a  collision  with 
the  runaway  team;  and  in  that  the  de- 
fendant, when  tbe  danger  was  apparent  to 
the  passei^ers,  failed  to  stop  the  car  and 
allow  tbe  passengers  to  allgbt  therefrom, 
and  tbe  passengers  were  unable,  on  account 
of  tbe  speed  of  tbe  car  and  continued  motion 
of  the  same,  np  Meadow  street,  to  alight 
therefrom  and  protect  themselves. 

Counsel  for  tbe  plaintiff  submitted  varlona 
requests  to  charge,  and,  among  others,  the 
following: 

"When  tbe  plaintiff  became  a  passenger  upon 
the  cars  of  the  defendant  and  received  her  fare 
therefor,  the  defendant  assumed  tbe  obligation 
to  exercise  the  highest  practicable  degree  of 
human  skill  to  carry  her  in  safety,  undertook 
absolutely  to  protect  her  against  any  injury 
or  willful  misconduct  of  its  servants  in  the 
performance  of  its  contract,  and  this  <^Ugation 
rested  upon  the  defendant  until  the  final  termi- 
nation of  the  paesage  for  which  she  had  paid. 
Hence,  if  the  jury  Gnd  that  the  defendant  fail- 
ed in  any  of  these  respects  to  carry  the  plain- 
tiff safely  Eud  protect  her  from  danger,  when 
it  might  have  done  so  by  the  highest  practicable 
degree  of  human  skill  and  care,  the  defendant 
is  liable  to  the  plaintiff  in  damages.  Tbe  ob- 
ligation  rested  upon  tbe  defendant's  agent  and 
servant  to  use  tbe  highest  practicable  degree  of 
skill  and  diligence  to  protect  passengers  and 
to  watch  out  for  the  approach  of  teams,  run- 
away or  otherwise,  that  might  collide  with  the 
car,  end  the  defendant's  servant  was  bound 
to  anticipate  that  there  might  be  teams  coming 
through  Columbus  avenue  into  Union  avenae, 
and  hence  crossing  Meadow  street,  to  keep  a 
vigilant  lookout  for  such  teams  and  see  that 
pasHengers  were  not  endangered." 


*hir  other  oases  see  same  toplo  and  aecUoa  N  UMBER  la  Deo.  D1b<  *  Am.  Dig.  KOy-No.  Ssrlsa  ft  Rsg'r  IndsxM 
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[1]  The  Instractltms  Kiven  to  the  iniy  np- 
on  this  point  by  the  presiding  Judge  were : 

"A  common  carrier  of  paaseasen  by  street 
car  ie  required  to  ezerdae  the  nigluBt  degree 
of  care  and  akill  which  may  reaaonably  be 
expected  of  intelligent  and  prndent  persons  en- 
^ed  in  tbat  badness,  in  view  of  the  instru- 
mentalities employed  and  the  dangers  natural- 
ly to  be  apprehended.  A  carrier  is  not  an  in- 
•arer  of  the  safety  of  its  passengers  and  is 
not  bound  absolutely  and  at  all  events  to  carry 
them  safely  and  withbnt  injury.  The  passen- 
gers take  the  risk  of  their  own  negligence  (there 
IS  none  claimed  in  this  case)  and  take  the  risk 
of  dangers  which  could  not  be  averted  by  the 
carrier  by  the  exercise  of  the  d^ree  of  care 
which  the  law  requires:  and  on  that  point  I 
will  repeat  what  I  said  a  moment  ago,  the 
care  is  the  htghest  degree  of  care  and  skill  which 
may  reasonably  be  expected  of  an  intelligent 
and  prudent  person  engaged  in  that  busines^ 
in  view  of  the  instrumentalities  employed  and 
the  dangers  naturally  to  be  api)rehended." 

This  statement  as  to  the  degree  of  care  to 
be  exercised  by  the  defendant  was  repeated- 
ly made  by  the  court  during  its  charge. 

These  Instructions  were  a  correct  state- 
ment of  the  law  as  defined  by  this  court 

In  Fei^aon  v.  Connecticut  Co.,  87  Conn. 
662,  654.  88  Ati.  267.  266,  it  is  stated  that: 

"The  carrier  most  provide  safe,  sufficient 
and  suitable  vehldei  for  transportatioo,  and 
must  provide  such  servants  for  the  management 
of  the  same,  and'make  all  reasonable  arrange- 
ments therefor,  as  the  highest  care  of  a  pru- 
dent man  would  suggest  as  necessary  to  a  safe 
passage." 

This  doctrine  was  also  stated  In  Thorson 
T.  Groton  &  Stonington  Street  Railway  Co., 
85  Conn.  11,  14,  81  Atl.  1024.  It  was  also 
affirmed  in  Kebbe  t.  Connecticut  Co.,  85 
Conn.  641,  643,  84  Aa  329,  Ann.  Caa.  1913C, 
167, 

But  the  plaintiff  insists  that  the  law  of 
Connecticut  has  been  expressed  to  be  oth- 
erwise In  the  case  of  Murray  v.  Lehigh  Val- 
ley R.  R.  Co.,  66  Conn.  618,  34  AtL  507,  32 
Li.  R.  A  639. .  In  that  case  the  Judge  In  wrl^ 
lug  the  majority  opinion  states  tbat: 

"A  railroad  corporation,  by  the  contract  'for 
a  passage  over  its  road,  assumes  the  obliga- 
tion to  exercise  the  highest  practicable  degree 
of  haman  skill  to  carry  the  passenger  in  safety, 
And  undertakes  absolutely  to  protect  him 
against  any  injury  or  Tvillful  misconduct  of  Its 
servants  in  the  performance  of  its  contract; 
and  the  obligation  in  these  respects  continues 
antil  the  contract  is  fully  performed." 

The  court  in  the  Murray  Case  was  treating 
of  two  classes  of  Injuries  by  a  servant  of 
a.  common  carrier  in  the  performance  of  Its 
contract,  against  which  the  carrier  under- 
takes to  protect  the  passenger,  viz.:  (1) 
One  arising  from  the  negligent  misconduct 
of  the  servant;  and  (2)  one  arising  from 
the  willful  misconduct  of  the  servant  This 
is  perfectly  clear  from  a  reading  of  the 
opinion  and  of  the  New  Tork  case  (Dwlnelle 
V.  Railroad.  120  N.  T.  117,  24  N.  E.  319,  8 
I/.  R.  A.  224,  17  Am.  St.  Rep.  611)  upon 
which  the  court  relies  as  its  authority.  The 
passage  gnoted  would  have  better  expressed 
tbe  position  which  the  opinion  supports  had 
tbe  words  "from  its  negligeDce"  been  Inr 
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serted  before  "or"  and  after  "Injury."  To 
have  charged.  In  tbe  language  of  the  request, 
that  the  defendant  undertook  "absolutely  to 
protect  her  against  any  injury,"  would  in 
efTect  be  stating  to  the  Jury  that  the  de- 
fendant undertook  to  insure  her  against  any 
injury  from  every  possible  danger.  Such  is 
not  the  law. 

The  case  before  us  charges  negligence  in 
the  defendant's  agents  and  servants  in  not 
exercising  reasonable  care  in  the  manage- 
ment of  the  trolley  car,  and  In  not  keeping 
a  proper  lookout  for  teams  approaching  up- 
on a  highway  Intersecting  the  highway  on 
which  the  defendant's  cars  ran.  It  does 
not  charge  willful  misconduct  ^ot  does  ^e 
record  present  any  situation  calling  for  in- 
struction from  the  court  upon  the  obligation 
arising  out  of  tbe  willful  misconduct  of  the 
defendant's  servantB  In  tbe  performance  of 
its  contract 

The  plaintifiC  offered  evidence  to  prove  tbat 
the  car  upon  which  the  plaintiff  was  riding 
was  being  driven  at  a  speed  prohibited  by 
an  ordinance  of  tbe  dty  of  New  Haven 
which  provides  that: 

"Upon  approaching  a  crossing  of  intersecting 
streets  upon  level  and  descending  ground, 
within  a  radius  of  one  mile  of  the  city  hall, 
the  motorman  shall  shut  off  the  power  and  have 
the  car  under  control  until  the  opposite  cross- 
ing has  been  passed." 

Another  ordinance  of  the  dty  provides 

that: 

"Every  motorman  or  person  having  control 
of  the  speed  of  any  railroad  car,  propelled  by 
an;  motive  power  other  than  horses,  shall 
strike  a  gong  or  bell  several  times  on  approach- 
ing the  crossing  of  a  street  or  the  intersection 
of  a  street,  and  within  one  hundred  feet  of 
such  crossing  or  intersection,  and  shall  strike 
a  gong  or  bell  at  such  other  places  and  times 
as  to  fully  and  amply  warn  any  and  all  per- 
sona in  the  vicinity,  and  shall  keep  a  vigilant 
lookout  for  all  persons,  and  all  teams,  carriages 
and  vehicles  of  all  kinds." 

The  trial  judge  was  asked  to  instruct  tbe 
jury  upon  this  point  that: 

"If  the  defendant  motorman  failed  to  do  ei- 
ther of  these  acts,  then  it  is  a  fact  which  you 
may  consider  in  connection  with  the  other 
evidence  In  the  case  as  to  whether  the  defend- 
ant was  by  its  agents  and  servants  guilty  of 
neeligence  in  respect  to  the  accident,  and  if 
you  find  that  the  defendant's  motorman  might 
nave,  by  the  exercise  of  that  high  degree  of 
core  which  ought  to  be  exercised  with  respect 
to  passengers,  seen  the  approaching  runaway 
team,  and  tliat  there  was  danger  of  collision 
between  the  runaway  team  and  the  car,  and 
be  failed  to  do  that  which  he  might  have  done 
either  to  stop  the  car  and  let  the  passengers 
alight  or  to  stop  it  before  he  reached  tbe  run- 
away, then  the  defendant  is  liable." 

The  Jury  were  told  that: 

"In  my  judgment  on  the  evidence  that  has 
been  submitted  to  you,  these  ordinances  nei- 
ther add  to  nor  detract  from  the  plalntifTB 
case.  That  Is,  they  do  not  require  any  higher 
degree  of  care  than  the  law  requires  inde- 
pendently o£  the  ordinances.  In  any  event 
an  ordinance  of  the  sort  can  only  be  looked  at 
as  one  of  the  facts  that  yau  can  take  account 
of  in  determining  whether  or  not  reasonable 
care  reouired  some  different  conduct  than  that 
which  u  proved  b«£on  you." 
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The  jury  were  also  Instructed  that: 
"The  by-law  does  not  require  that  a  car  shall 
come  to  a  stop  before  crossing  an  inteiBectlng 
street,  if  the  shutting  off  of  power  involves  a 
stoppage.  In  my  judgment,  the  by-law,  as 
properly  construed,  does  not  require  the  shut- 
ting oil  of  power.  The  point  la  that  the  car 
shall  be  under  control.  Of  course,  if  a  car  has 
been  ninmng  under  power  and  at  speed  it  will 
be  necessary  to  shut  oS  the  oower.  But  sup- 
pose a  car  is  running  very  slowly  indeed  with 
the  power  off,  there  is  nothing  to  shut  off.  If 
it  has  a  low  degree  of  power  and  the  car  under 
control,  that  is  enough.  The  real  purpose  is 
to  have  the'  car  under  control  at  that  place." 

As  we  have  said,  the  statement  that  the 
defendant  owed  the  highest  degree  of  care 
to  its  passengers  was  repeatedly  made  to  the 
Ju^  1^  the  trial  court  Upon  the  requests 
presented  end  the  claims  made  by  the  plain- 
tiff, the  instructions  given  were  sufficiently 
favorable  to  her  upon  his  branch  of  the  case, 
^e  Jury  were  told,  in  substance,  that  proof 
of  the  violation  of  the  ordinance  might  be 
evidence  of  negligence.  This  accorded  with 
the  plaintUTa  request  to  charge,  and  there- 
fore we  do  not  consider  It 

[2]  The  Jury  were  further  told  that  the 
ordUiance  as  to  having  the  car  under  control 
did  not  add  to  the  duty  required  of  the  car- 
rier law  Independently  of  the  ordinance. 
This  was  equivalent  to  Instructing  tiie  jury 
that  the  duty  cast  by  the  law  upon  the  car- 
rier of  exercising  the  highest  degree  of  care 
Included  the  doty  of  keeping  tiie  car  under 
control  upon  approaching  a  crossing  of  in- 
tersecting streets.  The  plaintiff  could  not 
ask  for  a  more  fiivorable  charge. 

[3]  In  relation  to  the  ordinance  as  to  the 
striking  of  a  gong  or  bell,  the  Jury  were  also 
Instructed  that: 

"That  is  manifestly  of  no  sort  of  consequence 
here.  The  striking  of  a  gong  or  bell  is  of  no 
consequence  to  a  passenger;  the  purpose  of 
that  Lb  to  warn  an  approachine  vehicle  at  a 
street  crossing.  Here  is  that  norse  running 
away.  What  consequence  is  It  whether  that 
gong  Is  struck  or  not?  'Shall  strike  the  gong 
or  bell  several  times  on  approaching  a  crossing 
and  within  one  hundred  feet  of  such  crossing, 
or  intersection,'  and,  among  other  things,  'shall 
keep  a  vigilant  outlook  for  all  persona  and  all 
teams  and  carriages  of  all  kiods.'  That  does 
not  add  anything  to  the  general  law  of  the  de- 
gree  of  care  that  a  company  must  exercise  in 
the  protection  of  ita  passengers.  The  motor- 
man  must  be  vigilant  and  careful,  but  just 
what  constitutes  vigilance  and  care  depends 
upon  the  circumstances  of  the  case." 

The  violation  of  the  ordinance  could  have 
had  no  Influence  in  causing  the  accident,  and 
the  trial  court  properly  withdrew  its  con- 
sideration from  the  jury. 

It  is  a  well-settled  rule  tbat  a  person  can- 
not recover  from  another  for  negligence 
based  upon  the  violation  of  a  statute  or 
ordinance  which  is  not  Intended  for  his  pro- 
tection. The  rule  which  Is  applicable  to 
actions  for  negligence  based  upon  the  viola- 
tion of  a  statutory  duty  Is  to  all  Intents  and 
puri)0.^es  the  same  as  the  rule  applicable  to 
actions  for  negligence  based  upon  a  violation 
of  a  common-law  duty.  Where  there  is  no 
duty,  there  can  be  no  negligence.  The  stat- 


utory duty  must  be  owing  to  the  person  in- 
jured, and  not  to  some  one  else,  in  order 
that  a  violation  thereof  shall  constitute  ac- 
tionable negligence.  9  Ann.  Cas.  p.  427,  and 
cases  cited  in  notes  on  pages  427  and  428. 

[4]  One  reason  of  appeal  relates  to  the 
court's  refusal  to  charge  as  requested  and 
its  charge  as  given  as  to  what  effect  cer- 
tain evidence  which  was  given  as  to  the  in- 
toxication of  the  plaintiff  would  have  upon 
her  credibility  as  a  wltnesa  The  plaintiff 
had  testlded  that  she  had  been  a  healthy 
woman  previous  to  the  accident,  which  oc- 
curred In  SeptemtKr,  1912,  and  that  she  was 
in  good  physical  condition  at  that  time.  She 
also  staled  that  since  the  accident  she  had 
been  in  an  extremely  nervous  condition  and 
unable  to  work.  It  was  also  testitied  to  by 
the  plaintlfl  that  she  was  not  Intoxicated, 
and  was  not  arrested  at  Savin  Rock  July 
18,  1913.  Two  physicians  who  examined  her 
for  the  first  time  In  January,  1914,  stated 
that  she  was  then  suffering  neurasthenia. 
These  witnesses  also  stated  that  in  the  ab- 
sence of  any  other  cause,  assiuning  that  she 
was  In  good  health  at  the  time  of  the  acci- 
dent, her  nervous  condition  in  January,  1914. 
was  due  to  the  accident  The  defendant  of- 
fered evidence  to  prove,  and  claimed  to  have 
proven,  that  on  July  18,  1913,  the  plaintiff 
was  found  on  a  pier  at  Savin  Rock  in  a 
drunken  condition,  when  she  was  placed  un- 
der arrest  and  taken  to  a  lockup.  The  de- 
fendant also  claimed  and  offered  evidence  to 
show  that  the  use  of  alcohol  is  one  of  the 
common  causes  of  nervousness,  and  symp- 
tons  of  nervousness  and  neurasthenia  which 
the  plaintiff  manifested  in  January,  1914. 
Upon  this  point  the  trial  court  properly  re- 
fused to  instruct  the  Jury,  as  the  plaintiff 
requested,  tliat  this  evidence  had  no  bearing 
on  the  case  whatsoever,  except  merely  on  the 
questi<Hi  of  the  damage  she  had  sustained  by 
reason  of  the  accident,  and  tbat  it  was  not 
to  consider  It  lu  any  way  as  bearing  upon 
her  credibility  or  attacking  her  veracity  as 
a  witness.  It  was  for  the  jury  to  sai'  what 
effect  this  evidence  would  have  as  affecting 
the  credibility  of  the  plaintiff  as  a  witness. 
The  Jury  were  so  instructed  by  the  court, 
and  the  plaintiff  has  nothing  of  which  to 
complain  in  the  -  refusal  of  the  court  to 
charge  as  requested,  or  in  the  charge  as  It 
was  given  in  relation  to  this  matter. 

[B]  Several  assignments  of  error  are  crit- 
icisms of  single  detached  sentences  of  the 
charge  as  given,  either  for  misstatements 
of  law  or  of  fact  None  of  these  statements 
when  read  as  they  should  be  with  the  con- 
text, and  the  charge  as  a  whole,  can  be  said 
to  be  erroneous. 

Complaint  Is  also  made  that: 

"The  court  erred  in  ita  entire  charge  to  the 
jury  in  failing  to  lay  down  explicitly  the  law 
governing  the  case  and  applicable  to  the  case; 
by  leaving  the  principles  of  law  governing  the 
case  undefined  and  not  sufficiently  explicit  for 
the  Jury  to  understand" ;  and  "in  making  Its 
ohane  argumanutive  in  favor  of  the  dennd- 
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«nt  and  andaly  cmpbasidng  snch  principleB  of 
law  as  faTored  the  defendant  and  minuniziiv 
tbcNM  that  favwed  the  plaintiff." 

A  careful  nomination  of  the  record  leads 
na  to  the  conduslon  that  there  is  no  sub- 
stantial fbundatlon  for  these  criUdsms. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


SMITH  T.  TOWN  OF  MILFORD. 
(Supreme  Goart  of  Erron  of  Gonuecticnt.  Dea 
21, 1914.) 

L  HiQBWATa  (I  213*)— Tnjubies  raov  Ds- 

raOTS— CONTEIBUTOBY  NeOLIOEITOE. 

Where  a  person,  injured  by  falling  into  an 
excavation  near  a  foutpath  on  a  dark  night,  was 
walking  cautiously,  but  was  not  aware  that  she 
waa  BO  near  the  excavation  until  she  fell,  the 
fact  that  she  knew  of  the  excavation,  and  that 
there  was  no  fence  or  railing  there,  and  that  ehe 
•  might  have  taken  a  different  path,  was  not  con- 
clusive that  she  was  negligent,  as  a  person  who, 
in  the  lawful  use  of  a  highway,  meets  with  an 
obstacle  may  proceed  If  it  is  consistent  with  rea- 
Bonable  care  so  to  do.  end  this  is  generally  a 
Question  of  fact  depending  upon  the  surroandiDS 
tircumstancea. 

[Ed.  Note.— For  other  cases,  aee  Highways, 
Cent  Dig.  S8  635-637 ;  Dec.  Dig.  {  213.«f 

2.  HlQHWATa  (5  194*>— LlABILITT  FOB  INJU- 
RIES FBOM  DEfxcTS— Absence  of  Railing. 
Under  Gen.  St.  1002,  §  2020,  aa  amended 
by  Acta  1900,  c  168,  providing  that  any  person 
injured  by  means  of  a  defective  road  or  bridge 
may  recover  from  the  party  bound  to  keep  it  in 
repair,  and  section  2013,  providing  that  towns 
shall  build  and  repair  all  necessary  highways 
and  bridges,  if  a  footpath  was  unsafe  because  of 
an  excavation  outside  the  limits  of  the  highway, 
but  near  the  path,  and  a  railing  was  necessary 
to  render  It  safe,  the  town  was  bound  to  guard 
the  excavation,  and  for  a  failure  to  do  so  it  was 
liable,  since  where  a  traveled  way  is  unsafe  for 
lack  of  a  railing,  it  does  not  matter  whether  the 
necessity  for  a  railing  is  created  by  a  condition 
within  the  limits  of  the  highway  or  without  its 
limits,  bnt  near  thereto. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S  488 ;  Dec.  Dig.  {  194.*] 

8.  HlGHWATS  (§  187*)— IjIABILITT  VOB  IKJU- 

BXE3  FBOM  DEfECTS. 

It  is  the  general  policy  of  the  state  to  Im- 
pose on  each  municipalit:^  the  duty  of  keeping 
in,  repair  the  highways  within  its  umita,  under 

Senafty  of  liability  for  damages  to  persons  in- 
ired  by  defects. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §§  326,  327,  478,  479,  480,  482.  S06; 
Dec.  Dig.  S  187.*] 

4.  HlOHWATS  (g  193*)— LlABILirr  FOB  INOTJ- 

aiEs  FROM  DEracTS— Notice. 

Where  a  defect  in  a  highway  has  continued 
so  long  as  to  become  notorious,  and  to  justify  a 
presumption -that  its  existence  was  known  to  the 
agents  of  the  party  charged  with  the  duty  of 
keeping  the  highway  in  repair,  notice  will  be 
presumed. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Gent  Dig.  H  460,  483.  484.  487-490;  Dec.  Dig. 
I  193.*] 

9.  HlOHWATS  (8  210*)— Actions  FOB  In JUBIE8 
TBou  Defects— Admissibility  of  Evidence. 

In  an  action  for  injurieg  by  a  fall  into  an 
excaration  near  a  footpath,  evidence  that  the 
same  conditions  had  existed  for  --ome  time,  and 
that  there  had  never  be£o»'  been  an  accident 
there,  was  property  excluded,  as  it  would  have 
tended  to  raise  collateral  issues  of  no  impor- . 


tance ;  it  not  appearing  that  tiie  conditions  sur- 
rounding the  different  instaneea  were  substan- 
tially similar  to  those  of  the  case  InTolved. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  IS  480,  B27-532;  Dec.  Dig-TsiO.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Joel  H.  Beed.  Judge. 

Action  by  Annie  if.  Smith  against  the 
Town  of  MUfiord  to  recover  damages  for  per- 
sonal Injuries  sustained  by  falllug  into  an 
unguarded  eaxavatlon  adjoining  a  sidewalk. 
Facta  found  and  Judgment  rendered  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

The  complaint  contained  two  counts.  The 
first  alleged  that  a  portion  of  a  certain 
highway  used  as  a  sidewalk  at  the  place 
where  .the  plaintiff  was  injured  was  so  rais- 
ed above  the  adjoining  ground  as  to  endan- 
ger the  safety  of  travelers  thereon  without  a 
railing  or  fence  upotf  the  side  of  the  highway 
80  elevated,  which  It  was  the  duty  of  the  de- 
fendant to  provide.  The  second  count  al- 
leged that  the  existence  of  an  excavation  im- 
mediately adjacent  to  the  portion  of  the 
highway  which  was  used  as  a  sidewalk  ren- 
dered this  highway  defective  and  dangerous 
without  a  railing  or  fence  to  protect  travel- 
ers In  their  use  of  the  highway.  The  trial 
court,  from  a  personal  view  of  the  premises, 
and  the  evidence  found  the  Issues  for  the 
plaintiff. 

The  finding  of  the  material  facts  was  as 
follows:  West  Town  street  in  the  town  of 
Mllford  is  a  public  highway,  and  has  been  a 
public  highway  for  many  years.  Prior  to 
1894  It  crossed  the  railroad  tracks  of  the 
New  Yoric,  New  ^aven  &.  Hartford  Railroad 
Company  at  grade.  About  1894  the  railroad 
company.  In  iustalling  its  four-track  Improve- 
ment through  Mllford,  eliminated  West  Town 
street  grade  crossing,  and  diverted  West 
Town  street  at  the  point  of  Intersection  with 
the  railroad  to  the  west,  so  that  West  Town 
street  passed  under  the  railroad  tracks  at  a 
bridge  just  to  the  west  of  the  grade  crossing. 
The  railroad  company  owns  the  land  Imme- 
diately east  of  West  Town  street  In  maldng 
the  Improvements  about  the  year  1S94  it  ex- 
cavated upon  its  own  land,  and  made  the  em- 
bauktuent  that  la  the  cause  of  this  litigation. 
This  excavation  and  embankment  are  in  sub- 
stantially the  same  condition  as  they  were 
at  the  time  they  were  made.  The  street  or 
passageway  leading  from  West  Town  street 
in  an  easterly  direction  and  Immediately  to 
the  north  of  the  railroad  tracks  is  a  private 
way,  owned  by  the  railroad  company.  This 
path  divides,  a  small  and  narrow  path  con- 
tinues straight  along,  and  a  wider  path  turns 
to  the  west.  .  The  plaintiff  Intended  to  pro- 
ceed along  the  narrow  path,  but  when  she  got 
some  little  distance  beyond  the  point  where 
the  path  divides,  she  suddenly  and  accidental- 
ly. In  consequence  of  the  want  of  a  railing 
at  that  place,  stepped  off  the  embankment 
and  fell.  The  excavation,  or  hole,  was  about 
8%  feet  from  the  path  upon  which  she  was 
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walking  when  she  felL  West  Town  street, 
at  and  near  the  place  In  question,  Is  common- 
ly used  only  by  people  who  bare  occasion  to 
go  from  that  part  of  the  ontlylng  districts 
of  the  town  to  the  freight  station  of  the  rail- 
road, a  manufacturing  concern,  or  the  pas- 
senger station.  The  sidewalk  at  this  point 
is  also  commonly  used  only  by  pedestrians 
for  the  same  purposes.  West  Town  street 
branches  west  at  this  point  and  the  main 
bulk  of  the  travel  proceeds  under  the  rail- 
road track  toward  the  center  of  MUford. 
This  street  at  this  point  where  the  plaintiff 
was  Injured  was  unsafe  for  the  want  of 
railing  or  fence.  At  about  5:30  o'clock  In 
the  evening  of  December  24,  1913,  the  plaln- 
tlfr  started  to  take  the  train  that  left  Mil- 
ford  Depot  at  five  minutes  of  6,  and  ^as 
proceeding  in  a  southerly  direction  along 
the  path  on  the  east -side  of  West  Town 
street.  She  liad  lived  In  the  town  of  Mllford 
for  about  seven  years.  From  the  let  day  of 
April,  1913,  to  the  time  of  the  accident  she 
had  lived  about  2%  to  3  city  blocks  to  the 
north  of  this  excavation.  Prior  to  that  time 
she  had  lived  a  little  further  away  from  this 
place  of  her  injury,  but  in  the  same  section 
of  the  town.  She  was  acquainted  with  and 
knew  In  a  general  way  about  this  excavation, 
and  knew  that  there  was  no  rail  or  fence 
there,  having  been  there  with  her  children. 
She  had  passed  over  this  place  and  this 
sidewalk  at  least  twice  before.  Upon  the 
night  In  question  she  knew,  In  a  general 
way,  about  the  situation  there,  and  had  it  in 
mind  and  knew  that  it  was  a  dangerous 
place,  especially  in  the  nighttime,  but  she  was 
not  conscious  that  it  was  as  near  the  side- 
walk as  it  was.  She  was  walking  slowly 
because  it  was  dark,  and  was  not  aware 
that  she  was  so  near  the  embankment  until 
she  fell.  The  evening  the  plaintiff  was  in- 
jured was  a  clear,  dark  night,  there  being 
no  moon,  but  the  stars  were  shining,  and 
there  were  no  Ughts  sufficiently  near  the 
place  of  the  accident  to  light  the  street  or 
walk  at  this  place.  The  plaintiff  allowed 
herself  plenty  of  time  to  reach  the  railroad 
station.  She  was  walking  slowly  and  paying 
attention  to  the  sidewalk,  and  was  in  the 
exercise  of  due  care,  and  not  negligent, 
when  the  accident  happened.  There  was  no 
street  light  to  light  the  sidewalk  at  this 
place,  and  the  plaintiff  did  not  see  the  em- 
bankment The  excavation  has  been  In  prac- 
tically the  same  condition  as  at  the  time  of 
the  accident  for  about  20  years.  The  select- 
men of  Mllford  had  knowledge  thereof  for  a 
long  time  prior  thereto,  but  nevertheless  did 
nothing  to  protect  travelers  from  the  excava- 
tion, and  at  the  time  of  the  acddent  the 
sidewalk  was  not  protected. 

Bobert  C.  Stoddard  and  Samuel  A.  Per- 
sky,  both  of  New  Haven,  for  appellant.  Omar 
W.  Piatt,  of  Wallingford,  for  appellee. 

ROBABACK.  3.  (after  stating  the  fiicts 
as  aboTQ).   The  appellant  aaslgned  sereial 


errors  of  law  In  its  reasons  of  appeal  among 
which  was  that: 

"The  facts  set  forth  Id  the  finding  do  not  snp- 
port  the  coDcIuBlon  reached  Id  the  second  subdi- 
vision of  the  fiDding,  becanse  It  appears  from  the 
subordinate  facts  set  fortb  in  the  finding  that  the 
plaintiff  went  upon  this  sidewalk  with  the  knowl- 
edge of  its  coDdition,  and  knowing  that  there 
was  no  railing  there,  aod  that  at  the  time  it  was 
dark  and  she  coold  not  see  ber  way,  aod  that 
there  was  another  path,  of  which  the  plaintiff 
had  full  knowledge,  .which  was  absolutely  safe, 
and  by  which  she  could  have  reached  ber  desti- 
nati(m  without  loss  of  time." 

The  defendant  alao  assigned  tStIous  er- 
rors In  overruling  certain  claims  ot  law  made 
by  It  in  the  findli^  as  nutde,  and  the  evi- 
dence material  to  these  points  was  made 
part  of  the  record.  One  reason  of  appeal  re- 
lates to  a  ruling  made  upon  the  rejection  of 
certain  evidence. 

[1]  The  defense  that  there  was  contribu- 
tory negligence  on  the  part  of  the  plaintiff 
rests  largely  on  the  fact  that  she  was  fa- 
miliar with  and  knew  of  this  excavation 
which  was  the  cause  of  ber  Injury,  aod  that 
she  ought  to  have  avoided  fallinjg  into  tt. 
The  fact  that  Mrs.  Smith  knew,  in  a  general 
way,  about  this  excavation,  and  knew  that 
there  was  no  fence  or  railing  there,  is  not 
conclusive  evidence  that  she  was  negllgeut  In 
attempting  to  pass  it  A  person  who,  in  the 
lawful  use  of  the  highway  meets  with  an 
obstacle  may  yet  proceed  If  It  la  consistent 
with  reasonable  care  so  to  da  This  is  gen- 
erally a  question  of  fact,  depending  upon  the 
nature  and  location  of  the  obstruction  and 
all  of  the  circumstances  surrounding  the 
party  at  the  time.  So,  too,  the  fact  that 
the  plaintiff  might  have  taken  another  path 
than  the  one  she  was  traveling  when  injured. 
This,  as  In  the  former  case,  is  relevant  evi- 
dence upon  the  question  of  due  care,  but  not 
conclusive.  Congdon  v.  Norwich,  S7  Conn. 
414,  420;  Carstesen  r.  Stratford  et  al.,  07 
Conn.  428,  483,  434,  3S  Aa  276.  By  reason 
of  the  darkness  the  plalntiit  could  not  see 
where  she  was  going,  and  without  any  wam^ 
Ing,  accidentally,  in  consequence  of  a  want 
of  railing  at  that  place,  stuped  oft  the  em- 
bankment aul  feU.  She  had  a  general  knowl- 
edge about  the  situation  at  this  idace,  and 
was  walking  cantlously  because  It  was  dark, 
but  she  was  not  aware  that  she  was  ao  near 
the  embankment  until  she  fell  and  was  in- 
jured. In  Mahoney  t.  Hetropiolltan  Rail- 
road, 104  Mass.  78,  it  was  held  that: 

"The  fact  that  the  plaintiff  saw  the  obitnie- 
tion  created  by  the  defeDdnnts,  and  knew  itR  dan- 
gerous character,  is  not  conclusive  proof  that  he 
was  negligent  in  attempting  to  pass  it  A  per- 
son, who,  in  the  lawful  use  of  a  highway^  meets 
with  an  obstacle,  may  yet  proceed  if  It  ra  con- 
sistent with  reasonable  care  so  to  do;  and  this 
is  generally  a  question  for  the  Jury,  depending 
upon  the  nature  of  the  obstruction  and  all  the 
circumstances  Burroundiug  tbe  party.  In  the 
case  at  bar.  If  the  plaintiff  liad  reasonaUe  cause 
to  believe  that  he  could  pass  the  obstruction  in 
safety,  and  used  reasonable  care  In  the  attempt, 
he  is  entitled  to  recover.** 
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As  alieady  steted,  Qie  eomplajnt  sets  torOk 
two  causes  of  acUm.  The  first  count  Is 
based  upon  section  201i8  of  the  General  Stat- 
utes, wbicb  points  oat  that: 

*'The  party  bound  to  malDtaln  any  bridge  or 
road  shall  erect  and  maintain  a  saffident  railing 
or  fence  on  the  side  of  such  bridge,  and  ot  such 
parts  of  sucb  road  as  are  so  made  or  raised 
above  the  adjoining  ground  as  to  be  unsafe  for 
travd ;  and  whoever  shall  suffer  damage  in  bis 
person  or  property  by  reason  of  the  want  of  any 
such  railing  or  fenee  may  looover  damages  from 
such  party/* 

[2]  The  second  connt  Is  based  npon  an  al- 
leged liability  of  the  town  under  the  provi- 
sions of  chapter  168  of  the  Public  Acts  of 
1909.  This  act,  vhlch  amends  section  2020 
of  the  Cieneral  Statutes,  In  part  prorUes 
that: 

"Any  person  injured  in  person  or  property  by 
means  of  a  defective  road  or  bridge  may  recover 
damages  from  the  party  bound  to  keep  it  in  re- 
pair.'*^ 

Section  2013  of* the  General  Statntes  In 
part  provides  that  "towns  shall,  within  their 
respective  limits,  build  and  repair  all  neces- 
sary highways  and  bridges."  It  appears  that 
the  excavation  in  question  was  outside  of 
the  limits  of  the  highway,  but  was  within 
about  3%  feet  of  the  sidewalk. 

[3]  The  defendant  contends  that  upon  the 
facts  as  stated  in  the  finding.  West  Town 
street  was  not  unsafe  for  travel  within  the 
meaning  ot  section  2019  of  the  General  Stat- 
utes of  1902,  and  the  defendant  was  not  re- 
quired to  maintain  any  fence  or  railing  at 
the  place  where  the  plaintiff  was  Injured ; 
that  West  Town  street,  the  place  In  question, 
was  not  defective  within  the  meaning  of 
section  2020  of  the  General  SUtutes.  It  Is 
apparent  from  the  course  of  legislation,  gen- 
eral and  special,  that  the  general  policy  of 
the  state  implies  the  Imposition  of  a  duty 
on  each  municipality  to  keep  in  safe  re- 
pair the  highways  within  Its  limits,  under 
penalty  of  liability  to  pay  damages  to  per- 
sons Injured  by  means  of  a  defect  in  the 
highways.  The  exceptions  to  this  policy  un- 
der existing  statntes  are  few.  Makepeace 
et  nx.  V.  Waterbnry,  74  Conn.  360,  363,  60 
Atl.  876. 

"The  state  undertakes  to  make  the  highway 
reasonably  safe  In  view  of  its  proper  use,  and  of 
those  events  which  may  naturally  be  expected  to 
arise  as  incident  to  that  use.  by  the  traveling 
public.  It  does  not  undertake  to  make  it  safe 
in  view  of  culpable  negligence  by  the  traveling 

Eublic,  whether  it  he  that  of  the  person  hurt  or 
Is  fellow  traveler,  nor  to  make  ft  safe  in  view 
of  every  event  that  may  possibly  happen.  The 
indemnity  given  by  the  state  is  provided  upon 
consideration  of  the  exposure  of  travelers  and 
their  property  to  dangers  by  the  proper  use  of 
a  highway,  which  Is  defective  in  view  of  events 
naturally  connected  with  and  incident  to  its 
use."  rpton.  Adm'r,  v.  Windham,  75  Conn.  288, 
292,  53  Atl.  660.  662  (96  Am.  St.  Rep.  197). 

"The  general  meaning  and  eEFect  of  section 
2020  (Rev.  WOZ),  read  in  connection  with  sec- 
tign  2013,  is  well  settled,  and  Is  this:  The  per- 
son on  whom  the  state  imposes  the  duty  of  exe- 
cuting, in  respect  to  any  highway,  its  function  of 
maintaiDing  in  safe  condition  the  avenues  for 
public  travel,  shall  be  liable  to  a  penalty  for 


neglect  of  that  doty,  whenever  Injury  happois  to 

a  traveler  by  means  of  a  defect  In  the  highway 
chargeable  to  such  neglect."  Lavigne  v.  New 
Haven,  75  ponn.  603,  700,  701,  56  Atl.  569,  572. 

The  defect  complained  of  In  the  second 
count  was  the  want  of  a  railing.  The  trial 
court  has  found  that  the  want  of  a  railing 
necessary  to  the  safety  of  travelers  was  a 
defect  In  the  highway  for  which  the  defend- 
ant town  was  liable.  If  a  railing  Is  lacking 
when  one  Is  necessary  to  the  safety  of  trav- 
elers, the  traveled  way  Is  surely  rendered 
unsafe  and  out  of  repair,  and  It  makes  no 
difference  whether  the  necessity  for  a  rail- 
ing is  created  by  the  condition  of  things 
within  the  limits  of  the  way,  or  without  the 
Umlts,  but  in  close  proximity  of  the  way. 
In  either  case  the  question  is,  Does  the 
safety  of  the  travel  require  a  railing? 

"It  has  been  frequently  contended  that  noth- 
ing  which  was  without  the  highway  could  have 
that  effect.  This  court  has,  however,  held  that 
there  might  tie  situations  where  the  source  ot 
danger,  although  situated  without  the  way,  was 
of  itself  HO  direct  a  menace  to  travel  over  the 
way  and  so  susceptible  to  protection  or  remedial 
measures  which  could  be  reasonably  applied 
within  the  way,  that  the  failure  to  employ  such 
measures  would  be  regarded  as  a  lack  of  reason- 
able repair."  Udkin  v.  New  Haven,  80  Conn. 
201,  297,  68  Atl.  253,  256  {14  L.  R.  A.  [N.  S.] 
868L  See,  also,  Crogan  v.  Schiele,  63  Conn.  1S6, 
1  Atl.  899,  6  Atl.  673,  55  Am.  Rep.  88;  Beards- 
ley  v.  Hartford,  50  Conn.  629,  538,  47  Am.  Rep. 
677;  Norwich  v.  Breed,  80  Conn.  549. 

The  law  of  Massachusetts  on  this  subject 
stated  in  the  case  of  Puffer  t.  Orange,  122 
Ma«s.  889,  23  Am.  Rep.  868: 

"A  town  is  bound  to  erect  barriers  or  railings, 
where  a  dangerous  place  is  in  such  close  prox- 
imity to  the  highway  as  to  .make  traveling  on  the 
highway  unsafe.  *  *  •  But  it  Is  not  Iraund 
to  do  so,  to  prevent  travelers  from  straying  from 
the  highway,  although  there  is  a  dangerous  place, 
at  some  distance  from  the  highway,  which  Uiey 
may  reach  by  so  straying." 

In  Warner  T.  Holyoke,  112  Mass.  362,  the 
court  says: 

"The  law  has  nowhere  undertaken  to  define  at 
what  distance  in  feet  or  inches  a  dangerous  place 
must  be  from  the  highway,  in  order  to  cease  to 
he  in  close  proximity  to  it.  It  must  necessarily 
be  a  practical  question,  to  be  decided  by  the  good 
sense  and  experience  of  the  jury." 

It  seems  to  ns  that  this  Is  the  only  practi- 
cal rule  that  can  be  adopted ;  and  that  as  a 
general  rule  It  Is  for  the  Jury  to  say,  in  the 
concrete  case,  whether  the  place  Is  sufflclent- 
ly  near  the  highway  to  render  the  traveling 
upon  It  unsafe  unless  guarded  against,  and 
that,  as  said  in  Adams  v.  Xatlck,  13  Allen, 
432,  this  "must  be  determined  by  the  charac- 
ter of  the  place  or  object,  between  which  and 
the  traveled  road  It  Is  claimed  that  the  bai^ 
rler  should  be  interposed."  As  said  by  Hoar, 
J.,  in  Alger  v.  iLowell,  3  Allen,  405: 

"The  true  teat  *  •  •  is,  not  whether  the 
dangerous  place  is  outside  of  the  way,  or  wheth- 
er some  small  strip  of  ground  not  included  in 
the  way  must  be  traversed  in  reaching  the  dan- 
ger, but  whether  there  is  such  a  risk  of  a  trav- 
eler, using  ordinary  care,  in  passing  along  the 
street,  being  thrown  or  falling  Into  the  dangerous 
place  that  a  railing  is  requisite  to  make  the  way 
itself  safe  and  oonvenient" 
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The  Massachusetts  doctrine  was  based  upqn 
a  statute  which  at  that  time  prorlded  "that 
highways  shay  he  kept  In  repair  so  that  the 
same  may  be  reasonably  safe  and  'convenient 
for  travel."   Public  Statutes,  c.  52,  S  1. 

Our  statute  provides  that  "any  person  In- 
jured in  person  or  property  by  means  of  a 
defective  road  or  bridge  may  recover  damages 
from  the  party  bound  to  keep  It  In  repair." 

[4]  The  excavation  In  question  was  the 
act  of  a  third  person,  and  for  such  acts,  in 
the  absence  of  negligence,  the  defendant  was 
not  liable.  If,  however,  it  appears  that  the 
defendant  town  had  notice  of  the  defect,  it 
was  bound  to  so  guard  the  excavation  so  as 
to  protect  the  Injury,  and  for  a  negligent 
omission  of  this  duty  it  was  responsible. 
While  there  was  no  evidence  or  finding  that 
the  town  had  received  any  direct  notice  of  the 
defect,  yet  actual  notice  need  not  be  shown. 
If  the  defect  had  continued  such  a  length 
of  time  as  to  become  notorious,  and  to  justi- 
fy the  presumption  that  its  existence  was 
known  to  the  agents  of  the  party  charged 
with  the  duty  of  keeping  the  street  in  repair, 
notice  will  be  presumed.  Dean  t.  Sharon,  72 
Conn.  667,  672,  45  Ati.  963. 

There  Is  nothing  In  the  facts  found  Incon- 
sistent with  the  conclusion  of  the  trial  court 
that  the  way  In  question  was  defective  within 
the  meaning  of  chapter  16S  of  the  Public  Acts 
of  1909,  which  amends  section  2020  of  the 
General  Statutes. 

The  exceptions  to  the  finding  upon  the  ques- 
tion of  contributory  negligence  are  With- 
out merit  The  evidence  fairly  shows,  as  the 
court  below  has  found,  that  the  plaintiff  was 
in  the  ezerdM  (tf  due  care  when  she  was  In- 
jured. 

The  superior  court  properly  reached  the 
conclusion  that  the  plaintiff  was  entitled  to 
recover  uiwq  the  second  count  of  her  com- 
plaint We  have  no  occasion  to  now  deter- 
mine whether  or  not  she  has  a  good  cause 
upon  the  first  count.  Both  counts  depend 
upon  the  same  transaction.  While  two  causes 
of  action  were  set  up  as  the  basis  of  her  right 
to  recover  damages  for  her  injuries,  there  was 
but  one  recovery  claimed,  and  but  one  could 
be  obtained. 

[E]  The  defendant  upon  Its  defense  offered 
evidence  to  prove: 

"That  the  sidewalk  along  which  the  plaintiff 

{)roceeded  at  the  time  of  her.  accident  has  been 
D  eubstantially  the  same  condition  from  the 
time  said  railroad  made  said  excavation  to  the 
prenent  time,  and  that  pedestHana  have  used 
said  sidewalk  in  going  to  and  from  the  center  of 
the  village  and  for  the  same  purposes  that  the 
plaintiff  was  using  it,  and  there  has  never  been 
an  accident  there  until  the  plaintiff  was  hurt." 

The  evidence  offered  that  "there  had  never 
been  an  accident  there  until  the  plaintiff  was 
injured"  was  properly  excluded.  This  evi- 
dence merely  tended  to  show  that  In  the  ordi- 
nary use  of  the  highway  for  many  years  no 
accident  had  occurred  at  this  place.  It  docs 
not  appear  that  the  conditions  surrounding 


these  different  instances  were  substantially 
similar  to  those  of  the  present  case;  hence 
such  evidence  was  Irrelevant  If  admitted, 
It  would  have  tended  to  raise  collateral  is- 
sues of  no  importance  to  the  trier.  Taylor 
V.  Monroe,  43  Conn.  36, 43 ;  Lutton  v.  Vernon, 
62  Conn.  1,  8,  23  Atl.  1020,  27  AO-  589. 
There  is  no  error. 


WILEX  V.  LONDON  &  LANOASHIRB  FIRK 
INS.  CO. 

(Supreme  Court  of  Errors  of  Conneetieiit  Dec. 
21.  1914J 

1.  iNSnBAnOE  (I  646*)— FiB«  Policies— Ac - 

TXOHS— BUBDEN  OW  PSOOr. 

The  insurer  has  the  burden  of  proving  a 
breach  of  a  condition  subseauent,  relied  on  to 
defeat  recovery  on  a  fire  p<uicy. 

[Ed.  Note.— For  other  casee,  see  loBurance, 
Cent  Dig.  {{  1555,  1645-1668;  Dec.  Dig.  S 
64a*] 

2.  INBTTBANCE  ({  146*)— FXBl  POLICIES— CoiT - 

BTBUOTION. 

A  condition  subsequent  defeating  a  fire 
policy  should  be  construed  most  favorably  to  the 
insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |S  202,  294-293;  Dec  Dig.  §  146.*] 

3.  Deeds  (8S  64,  64*)— Vauditt— Delitebt 
AND  Acceptance. 

The  delivery  of  a  deed  to,  and  its  accept- 
ance by,  the  grantee  are  essential  to  the  valid 
conveyance  of  land. 

[Ed.  Note,— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  110,  142,  143;  Dec.  Dig.  §§  54,  64.*] 

4.  Deeds  (S  56*)— IteUVEET— Pboof. 

Delivery  is  a  matter  of  intentitm  to  be 
proved  by  act  or  word. 

[Ed.  Note.— For  other  eas^  see  Deeds,  Cent 
Dig.  88  117-12S,  125;.  Dec.  Dig.  |  66.*] 

5.  Deeds  (8  65*)—AccEPrANCB— Proof  of. 

Proof  of  acceptance  of  a  deed  may  be  by 
act  or  expression  showing  the  grantee's  inten- 
tion to  accept. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  I  144 ;  Dec.  Dig.  $  65.*] 

6.  Deeds  (§  63*)— Convetances— Agent. 

The  attorney  for  the  grantor,  who  drew  the 
deed  to  the  grantee  and  the  reconveyance  to 
the  grantor,  is  not,  by  his  relation  to  the  gran- 
tor, prevented  from  acting  as  agent  of  both 
parties,  with  respect  to  the  delivery  and  accept- 
ance of  the  deeds. 

[Ed.  Note.— For  other  cases,  lee  Deeds,  Gent 
Dig.  §  144;  Dec.  Dig.  {  65.*] 

7.  Dfedb   (8  65*)— Delivebt— Acceptance 

Ac  EXT. 

The  acceptance  of  a  deed  by  an  agent  is  the 

acceptance  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  144 ;  Dec.  Dig.  §  66.*] 

8.  Deeds  (g  208*)— Dehveet— Pbesumptionb. 

The  grantor's  record  of  a  deed  is  prima 
facie  proof  of  an  intention  to  deliver  It 

[Ed.  Note.— For  other  cases,  see  Deeds,' Cent 
Dig.  §8  625-632;  Dec.  Dig.  |  208.*] 

9.  Deeds  (§  59*)— Dblivbbt— Recordation. 

Where,  a  grantor  records  a  deed  with  intent 
to  vest  title  in  the  grantee,  there  is  a  legal 

delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  136-139;  Dec.  Dig.  |  69.*] 
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10.  Deeds  (I  65*)— I^rvBBT— Acceptancb. 
Where  the  owner  of  land,  desiring  to  tem- 
porarily divest  herself  of  the  title,  so  that  the 
proper^  would  not  be  attached,  induced  a 
friend  to  accept  a  conveyance  and  at  the  same 
time  to  execute  a  reconveyanee,  the  latter  *to  be 
withheld  from  record,  so  that  title  appeared  In 
the  friend's  assent  to  the  plan  and  execution  of 
the  rewnreyanee  ihowed  an  acceptance  of  the 
first  deed. 

[Ed.  Note.— Pot  otter  Deeds,  Cent. 

Dig.  S  144;  Dec.  Dig.  }  65.*] 

11.  Dbkds  ^  200*)— Etidenok— Aduission  of 

Delivery. 

Where  a  grantor,  who  had  conveyed  prop- 
erty to  another,  accepted  a  reconveyance  from 
her  grantee,  her  acceptance  of  the  reconveyance 
was  an  admission  of  the  delivery  of  the  first 
deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  601;  Dec.  Dig.  S  200.*] 

12.  Trial  (|  398*)--Findinob  — Inoonsist- 

SNCT. 

Where  the  owner  of  land,  wishing  to  ap- 
pear to  have  divested  herself  of  legal  title,  con- 
veyed to  a  third  person,  who  reconveyed  to  her, 
findings  that  the  first  deed  was  not  delivered, 
but  that  the  instmmcait  reconveying  the  prop- 
erty was  deltvered,  are  inconsistent 

[Ed:  Note.— Fot  other  cases,  see  Trial,  Cent 
Dig.  H  946,  947;  Dec.  Dig.  |  S88.*] 

18.  InsuKANCB  (8  328*)  — Fire  iNetmAKOB- 

Conditions. 

An  insurer  has  the  tight  to  impose  any 
conditions  authorized  by  law,  and  a  proTislon 
avoiding  a  fire  policy  in  case  of  change  of  the 
insured's  interest  is  valid,  being  reasonable  as 
affecting  the  moral  hazard. 

[Ed.  Note.— For  other  caseSj  see  Insurance, 
Cent  Dig.  S9  794-822,  825;  Dec.  Dig.  S  328.*] 

14.  IHBUBAHCE  (J  328*)  —  FlBE  PoUCIES  — 

Bbbach  aw  Condition— Ghanob  or  Intbb- 

BST. 

Where  a  fire  policy  provided  that  any 
change  in  the  interest  of  the  insured  other  than 
by  death  should  avoid  It,  the  change  which 
will  avoid  the  policy. most  result  in  an  actual 
change  in  the  insured's  interest;  and  hence, 
where  the  insured  conveyed  the  property  to  a 
third  person,  who  immediately  executed  and 
delivered  a  reconveyance,  the  whole  purpose  of 
the  transactiim  being  to  prevent  attachment, 
the  policy  was  not  avoided. 

[Bd.  Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.      794r-822.  825;  Dec  Dig.  }  328.*] 

15.  Insubance  (8  328*)— Change  of  Title, 
Where  a  grantor  conveys  land,  and  at  the 

same  time  a  reconveyance  is  made,  the  two 
deeds,  being  stmnltaneously  executed  and  deliv- 
ered, constitute  one  transaction  and  work  no 
change  in  the  title  or  interest 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  794-822,  825;  Dec.  Dig.  8  328.*] 

16.  Inbubance  (5  328*)— FiBE  Policies— Foe- 
FEiTUBB— Change  of  Intbbest. 

Where  inscred  conveyed  the  property,  the 
grantee  at  tte  same  time  executing  a  reconvey- 
ance, which  was  withheld  from  record,  the  fact 
that  the  insured,  as  against  a  bona  fide  pur- 
chaser from  the  grantee,  would  have  been  estop- 
ped to  set  tip  his  own  title  does  not  forfeit  a 
fire  policy  on  the  property,  which  provided  that 
any  change  in  die  Insured's  interest  should 
avoid  it. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  88  794-822,  825;  Dec.. Dig.  8  328.*] 

17.  IKSUBAKCB  (8  328*)- Fire  Policies— Con- 
DinoNB— Ghahoe  of'  Intbbest. 

Where  insured  conveyed  the  property,  re- 
ceiving a  reconveyance  at  the  same  time,  which 


was  not  recorded,  the  reconveyance  operated 
at  once,  regardless  of  Gen.  St  1902,  £  4036, 
declaring  that  no  conveyance  shoH  be  etiectual, 
except  as  against  the  grantor,  unless  recorded, 
and  the  insurer  could  not  defeat  recover?  on  a 
fire  policy  prohibiting  alienation,  on  the  ground 
that,  until  the  reconveyance  was  recorded,  the 
insured  had  no  interest 

[Ed.  Kote.— For  other  case*,  see  Insnrftnce, 
Cent.  Dig.  88  7»4r-822,  825;  Dec.  Dig.  f  828.*] 

18.  INSXJBANCB  Q  328*)  — Fire  iKBTntANCE  — 

Conditions. 

Where  the  insured  conveyed  the  property, 
receiving  at  the  anme  time  a  reconveyance,  the 
fact  that  the  conveyance,  which  was  to  delay 
a  creditor,  was  fraudulent  under  Gen.  St.  1902, 
8  1099,  and  constituted  an  act  of  banliruptcy 
under  Bankruptcy  Act  July  1,  1898,  c.  541,  i 
3a  (1),  30  Stat.  546,  as  amended  by  Act  Feb. 
5,  1003.  c.  487,  j  2,  32  Sut  797  (U.  S.  Comp. 
St.  1013,  8  958T)i  '^^^  policy 
providing  that  a  change  in  the  insured's  interest 
shall  avoid  the  policy. 

[Ed.  Note.— For  other  caaes,  see  Insurance, 
Cent  Dig.  §8  794-822,  826;  Dec  Dig.  8  328.*] 

19.  Insurance  (§  653*)— Fibb  Fouoikb— Ac- 
tions—Evidence.  ' 

Where  a  fire  policy  provided  that  it  should 
be  voided  In  case  of  a  change  of  interest,  and 
the  insured  conveyed  the  property  receiving  a 
conveyance,  evidence  that  there  was  no  con- 
sideration for  the  original  conveyance  is  ad- 
missible. 

[Ed.  Note.— For  othw  cases,  see  Insnrance, 
Cent  Dif.  SI  1078,  1679;  Dec.  Dig.  I  053.*] 

20.  Trial  (i  76*).— HJtidbnci— Right  to  Ob- 
ject. 

Defendant,  who  raised  an  immaterial  is- 
sue, cannot  object  to  the  admission  of  evidence 
material  to  such  Issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  171-182,  252 ;  Dec.  Dig.  8  75.*] 

Appeal   from   Superior  Court,  Fairfield 

County^  Howard  J.  Curtis,  Judge. 

Action  by  Anna  C.  Wiley  against  the  Lon- 
don &  Lancashire  Fire  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Charles  Welles  Gross,  of  Hartford,  for  ap- 
pellant Charles  D.  Lockwood,  at  Stamford, 
for  appellee. 

WHEELER,  J.  This  action  is  brought  up- 
on a  policy  of  fire  insurance  of  the  stand- 
ard form. 

[1,2]  Aside  from  one  of  the  corrections  of 
the  finding  asked  for,  the  main  question  In 
the  case  is  raised  by  the  defendant's  special 
defense,  which  alleges  that  after  the  making 
of  the  c(mtract,  and  before  the  fire,  the  plain- 
tiff transferred  by  deed  the  subject  of  the 
insurnnce  In  violation  <jt  Oie  provision  of  the 
policy  reading: 

"The  entire  policy,  nnlesa  otherwise  provided 
by  agreement  indorsed  heretm  or  added  hereto, 
shall  be  void  *  *  *  if  any  change,  other 
than  by  the  death  of  an  insured,  take  place  in 
the  interest  title  or  possession  of  the  subject 
of  insurance  (except  change  of  occupants  with- 
out increase  of  hazard),  whether  by  legal  pro- 
cess or  judgment  or  by  voluntary  act  of  the 
insured  or  otherwise." 

The  burden  of  proving  the  breach  alleged 
— a  condition  subsequent — was  on  the  de- 
fendant   Benantt  v.  Delaware  Ins.  Co.,  86 
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Conn.  15,  17,  84  Atl.  109,  Ann.  Cas.  1913D, 
826.  And  the  construction  of  this  provision 
mnst  be  made  under  a  rule  favorable  to  the 
assured.    Richards  on  Ins.  (3d  Ed.)  p.  347. 

The  plaintiff  had  made  an  apparent  alien- 
ation by  deed,  and  she  met  the  defendant's 
defense  of  alienation  by  claiming:  (1)  That 
there  had  never  been  a  delivery  of  the  deed ; 
(2)  that,  simultaneously  with  the  execution 
of  the  deed  by  the  plaintiff,  the  grantee  nam- 
ed therein  had  executed  a  deed  back  to  the 
plaintiff,  and  hence  the  alienation  was  nom- 
inal, not  real,  and  did  not  constitute  a  vio- 
lation of  the  alienation  clause. 

In  order  to  determine  whether  the  finding 
by  the  court  that  there  had  been  no  deliv- 
ery of  the  deed  from  the  plaintiff  to  Miss 
Shaw  should  be  corrected,  and  to  decide  the 
legal  questions  raised  by  the  reply,  we  must 
have  before  us  the  salient  facts  surrounding 
the  execution  of  this  deed.  The  plaintiff, 
Mrs.  W^ey,  owned  a  lot  of  land  in  Green- 
wich, with  a  valuable  dwelling  thereon,  up- 
on which  the  policy  in  suit  was  Issued.  She 
then,  and  up  to  the  fire,  owned  personal 
property  In  this  dwelling  of  the  value  of 
$20,000.  She  was  harassed  for  the  payment 
of  a  bill  of  $354,  which  the  creditor,  on  Sep- 
tember 8, 1911,  agreed  to  reduce  to  $279,  pro- 
vided a  monthly  payment  of  $50  was  made. 
Mrs.  Wiley  paid  $50  on  September  8th,  and 
In  December  the  creditor  demanded  the  en- 
tire bill  and  threatened  to  sue  If  It  was  not 
paid.  Mrs.  Wiley  paid  on  December  7th  $50, 
and,  fearing  that  her  place  would  be  at- 
tached, she  consulted  an  attorney,  and  he 
advised  that  she  procure  a  third  party  to 
whom  to  deed  the  place  so  as  to  avoid  an 
attachment.  She  left  the  matter  to  him  to 
act  according  to  his  discretion.  On  Decem- 
ber 21st  she  sent  the  creditor  $50,  leaving  a 
balance  unpaid  of  about  $129.  Her  attor- 
ney, In  pursuance  of  the  advice  given  and 
the  plan  adopted,  pr^ared  a  quitclaim  deed 
from  Mrs.  Wiley  to  an  unnamed  grantee  and 
a  quitclaim  deed  from  this  unnamed  grantor 
to  Mrs.  Wiley,  with  the  intention  of  having 
them  executed,  and  the  first  forthwith  re- 
corded, and  the  second  held  for  subsequent 
record.  Upon  his  advice  Mrs.  Wiley  brought 
to  his  office  a  Miss  Shaw,  to  whom  he  ex- 
plained the  transaction  and  its  purpose,  and 
requested  her  to  act  as  grantee  in  the  first- 
named  deed  and  grantor  In  the  second.  Up- 
on his  assurance  that  no  liability  would  ac- 
crue to  her,  she  assented  to  his  request 
BoQi  deeds  were  executed  and  were  prac- 
tically simultaneous  transactions,  although 
the  deed  from  Mrs.  Wiley  to  Miss  Shaw  was 
executed  first  No  consideration  passed  tor 
either  deed.  Miss  Shaw  never  entered  into 
possession  of  the  premises  and  the  plaintiff 
continued  in  their  possession  until  after 
March  8,  The  plaintiff  did  not  intend 

to  dispose  of  or  convey  her  title,  and  Miss 
Shaw  did  not  desire  to  acquire  any  title  or 
interest  to  the  pn^rty  described  In  the 
quitclaim  deed.  Xbe  intentioii  of  the  attor- 


ney was  to  make  It  appear  that  the  plaintiff 
did  not  own  the  property,  and  thus  to  pre- 
vent the  creditor  attaching,  and  it  was  hla 
purpose  and  that  of  Mrs.  Wiley  to  withhold 
from  record  the  deed  from  Miss  Shaw  to 
Mrs.  Wiley  until  the  transaction  between 
the  creditor  and  Mrs.  Wiley  was  settled. 
The  attorney,  pursuing  his  own  plan,  caused 
the  deed  from  Mrs.  Wiley  to  Miss  Shaw  to 
be  forthwith  recorded.  He  placed  the  other 
deed  in  his  safe  and  forgot  abont  it  until 
March  4,  1912,  and  on  the  next  day  he  caus- 
ed it  to  be  placed  on  record.  On  December 
28,  1911,  the  plalutiCrs  dwelling  burned. 
The  defendant  subsequently  tendered  to  the 
plaintiff  the  premiums  paid,  and  notified  her 
that  the  policy  Issued  by  It  to  her  bad  been 
rendered  void  prior  to  the  flre  for  brea^ 
of  its  alienation  clause. 

The  trial  court  found  that  there  had  never 
been  a  delivery  of  the  deed  from  Mrs.  Wiley 
to  Miss  Shaw,  but  found  that  there  had  been 
a  delivery  of  the  deed  from  Miss  Shaw  to 
Mrs.  Wiley. 

[3-12]  1.  Our  first  question  Is  to  determine 
the  correctness  of  the  finding  of  a  nondeliv- 
ery of  the  first-named  deed.  We  regard  this 
&idlng  as  a  conclusion  of  fact  from  the  sub- 
ordinate facts  found.  The  delivery  of  the 
deed  to,  and  Its  acceptance  by,  the  grantee 
are  essentials  of  every  valid  conveyance  of 
real  estate.  Alsop  v.  Swathel,  7  Conn.  500, 
502.  Delivery  Is  a  matter  of  Intention  proved 
by  act  or  word.  Similarly,  proof  of  accept- 
ance may  be  by  any  act  or  expression  which 
shows  an  intention  on  the  part  of  the  gran- 
tee to  assent  or  consent  to  the  grant  Moore 
V.  Giles,  49  Conn.  670,  573.  Mrs.  Wiley's  sole 
purpose  In  this  entire  transaction  was  to 
make  a  colorable  transfer  of  the  title  of  rec* 
ord,  and  so  make  It  appear  that  Miss  Shaw, 
an>d  not  she,  was  the  record  owner  In  order 
to  prevent  attachment  of  her  property  by  the 
creditor.  Her  intention  was  not  to  vest  a 
permanent  title  in  Miss  Shaw,  but  merely  a 
title  sufficient  to  prevent  an  attachment  To 
this  end  she  purposed  to  have  Miss  Shaw 
give  a  deed  back  of  the  property  Mrs.  Wiley 
deeded  her.  Miss  Shaw  assented  to  the 
plan,  and  the  scrivener  carries  out  the  plan 
by  recording  the  <Hie  deed  and  retaining  the 
other.-  That  the  scrivener  was  the  attorney 
of  Mrs.  Wiley  did  not  prevent  his  acting  in 
relation  to  these  deeds  as  the  agent  of  boQt 
grantor  and  grantee.  As  such  agent,  his 
poaseaaion  and  control  of  the  executed  deeds 
for  the  purposes  named  in  the  plan  was  the 
possession  and  control  of  the  respective  gran- 
tees in  the  deeds.  These  circumstances  un- 
mistakably estabUsh  an  Intention  on  the  part 
of  Mrs.  Wiley  to  deliver  the  deed  to  Miss 
Shaw.  The  subsequent  recording  of  the  deed 
is  not  concIu£dve,  but  is  prima  bide  proof  of 
Hrs.  Wiley's  intention  to  deilver  the  deed  to 
Miss  Shaw.   Devlin  on  Deeds,  |  292. 

This  case  la  not  left  to  rest  upon  an  nn re- 
butted presumption;  the  &idlng  is  that  the 
reccvdlng  was  In  porauanoe  of  Mn.  Wiley'a 
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predetermined  Intention.  The  recording  of 
the  deed  with  the  Intent  to  vest  in  Miw  Sbaw 
the  record  title  was  a  1^1  dellrery  of  the 
deed  bj  Mrs.  Wiley.  Moore  t.  Giles,  snpra. 
When  the  deed  went  into  the  posaession  of 
the  scrivener  fat  the  purpoee  of  potting  It 
DpoD  record,  and  the  grantee  assented  to 
this.  It  passed  oat  of  Mrs.  Wiley's  controL 
And  wnen  It  was  placed  on  record  there  were 
only  two  ways  in  which  she  might  again  se- 
cure the  record  title — by  conveyance  from 
Miss  Shaw,  or  by  a  Judgment  When  Miss 
Shaw,  assented  to  the  plan,  a  part  of  which 
was  the  leaving  of  the  deed  to  her  with  the 
scrivener  for  record,  she  manifested  a  clear 
Intention  to  accept  the  deed.  So,  in  the  ez- 
scntlon  and  delivery  of  the  deed  back  to  Mrs. 
Wiley,  she  by  this  act  manifested  an  inten- 
tion to  accept  the  deed  to  herself  (Gould  v. 
Day,  94  U.  S.  405,  412,  24  L.  Ed.  232 ;  Cree- 
den  v.  Mahoney,  193  Mass.  402,  405,  79  N.  E, 
776) ;  for  she  could  convey  nothing  to  Mrs. 
Wiley  which  she  did  not  possess,  conseauent- 
ly  her  acceptance  of  the  deed  from  Mrs. 
Wiley  was  the  necessary  preoaraor  of  her 
deed  to  Mrs.  Wiley. 

The  conclnsion  of  the  trial  court  that  Miss 
Staw  delivered  the  deed  to  Mrs.  Wiley  is  an 
inference  from  the  subordinate  facts  fotind, 
and  one  which  they  fully  Justify.  The  fur- 
ther findings  are  the  equivalents  of  a  spor 
ciflc  finding  that  the  deed  was  accepted  by 
Mrs.  Wiley.  And  Mrs.  Wiley's  acceptance  of 
the  deed,  whose  purpose  was  to  convey  the 
property  back  to  her,  is  an  admission  on  her 
part  that  her  deed  to  Miss  Shaw  was  deliv- 
ered and  accepted.  Blaclnrell  v.  Blackwell, 
106  Mass.  187,  ISO,  81  N.  E.  910, 12  Ann.  Cas. 
1070.  The  finding  of  a  delivery  of  the  deed 
from  Miss  Shaw  to  Mrs.  Wiley  and  a  con- 
trary finding  regarding  the  deed  from  Mrs. 
Wiley  to  Miss  Sbaw  are  irreconcilable  find- 
ings. The  subordinate  facts  show  a  deliv- 
ery in  each  instance,  and  the  finding  should 
be  corrected  to  so  state. 

If  our  holding  that  the  delivery  of  each 
deed  took  place  when  they  were  placed  in 
the  control  of  the  scrivener  for  the  purpose 
of  having  him  carry  out  the  prearranged  plan 
relating  to  them  were  questionable,  It  would 
be  of  no  Importance  in  this  case ;  for,  under 
the  plan,  the  deed  to  Miss  Shaw  was  to  be 
recorded  forthwith  after  execution,  and  both 
deeds  were  to  become  effective  at  the  same 
time.  Since  the  recording  of  the  deed  to  Miss 
Shaw  with  Intent  to  pass  the  record  title  con- 
stituted a  delivery  of  the  deed,  the  delivery 
of  the  other  deed  was  effected  at  one  and 
the  same  time  by  the  very  terms  of  the  plan. 

[13-15]  2.  The  Insurer  had  the  right  to 
make  such  contract  with  the  assured  as  was 
within  its  charter,  and  not  without  the  law. 
The  alienation  clause  in  the  standard  policy 
is  intended  to  guard  against  the  moral  risk 
Involved,  so  that  through  change  of  interest, 
title,  or  possession  the  Insured  shall  not  have 
a  greater  motive  to  bum  the  properly,  or 


less  interest  to  guard  It,  than  the  aasnred 
contracted  for.  It  is  not  cnoly  a  lawful  provi- 
slon,  but  a  reasonable  woe,  and  it  should  he 
construed  so  as  to  effectuate  the  obvious  in- 
teat  of  the  parUra  in  not  increasing  the  risk. 
Ckmrts  have  attempted  by  general  lAirase  to 
define  the  character  of  change  intended  1^ 
the  -tMniB  naed  In  this  clause.  Thus  some 
hold  them  to  Include  every  possible  or  con- 
ceivable change.  It  would  not  be  difiScnlt  to 
show  by  example  and  authority  that  this  defi- 
nition is  far  too  sweeping.  Again,  some  say 
its  terma  include  any  material  change.  But 
this  definition  la  not  especially  helpful  In 
solving  novel  cases.  Some  say  the  change 
must  be  such  as  to  enable  the  grantee  to  take 
out  a  new  poli<3r.  And  some  say  the  change 
most  be  such  as  to  increase  the  risk.  The 
last  two  attempts  at  definition  seem  to  have 
more  merit  than  the  fitst  two;  and  yet  we 
are  not  persuaded  that  it  is  wise  to  attempt 
to  formulate  a  definition  which  may  cover  all 
cases  which  have  arisen  or  may  hereafter 
arise.  We  think  it  preferable  to  suggest  the 
nature  and  character  of  the  change  Intended, 
and  leave  each  case  to  its  own  facts  without 
essaying  to  control  by  automatic  rule  the  in- 
stances which  may  arise.  A  change  which 
will  avoid  the  policy  must  result  In  an  actual, 
real,  and  sutetantial  change  in  the  condition 
of  the  title,  interest,  or  possession  of  the  proii- 
erty.  If  the  change  be  merely  colorable  or 
nominal.  If  the  change  be  not  in  the  f&ct  of 
title,  but  only  in  Its  evidence,  if  the  change 
Invest  the  grantee  with  a  mere  paper  title, 
it  will  not  work  a  forfeiture  of  the  policy. 
Schloss  V.  Westchester  Fire  Ins.  Co.,  141  Ala. 
666,  B74,  37  South.  701,  109  Am.  SL  Rep.  58 ; 
German  Ins.  Co.  v.  Gibe,  59  111.  App.  614, 
618;  Forward  v.  Insurance  Co.,  142  N.  Y. 
382,  390,  37  N.  E.  615,  25  L.  B.  A.  637 ;  Eyte 
V.  Commercial  Union  Ass'n  Co.,  144  Mass.  43, 
45,  10  N.  B.  518 ;  Cfflie  v.  Insurance  Co.,  139 
Iowa,  205,  207,  117  N.  W.  307 ;  Insurance  Co. 
V.  Gordon,  68  Tex.  144,  3  S.  W.  718. 

Neither  Mrs.  Wiley  nor  Miss  Shaw  Intend- 
ed anything  more  than  a  colorable  or  nominal 
transfer.  No  consideration  passed;  posses- 
sion remained  with  Mrs.  Wiley.  The  two 
deeds  were  parts  of  a  single  transaction, 
executed  practically  simultaneously,  and  de- 
livered and  accepted  literally  simultaneously. 
Obviously  there  was  no  Increase  of  the  risk, 
and  at  no  time  did  Miss  Sbaw  have  a  title 
which  she  could  enforce  against  Mrs.  Wiley 
or  any  Interest  in  the  subject-matter  which 
she  could  have  insured.  A  conveyance  by 
deed  and  at  the  same  time  a  reconveyance 
by  deed  to  the  original  grantor  works  no 
change  in  the  title  or  interest.  The  two  deeds 
simultaneously  executed  and  d^iv^ed  con- 
stitute a  single  transaction.  Tittemore  v.  Ver- 
mont Fire  Ins.  Co.,  20  Yt  S46;  Kyte  t.  Com- 
mercial Unicai  Ass'n  Co.,  supra. 

The  defendant  rdies  principally  upon  the 
author!^  of  the  foUowii^  cases,  each  of 
which  differs  radically  from  the  case  at  bar: 
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In  Rosensteln  Traders'  Ins.  Co.,  79  App. 
DlT.  481,  79  If.  T.  Snpp.  787,  the  title  of  an 
Insured  was  conveyed  to  his  son,  and  no 
reconveyance  made  by  the  son  prior  to  the 
fire,  although  father  and  eoa  Intended  at 
some  time,  In  some  way,  to  reinvest  Uie 
fiither  with  the  title.  This  was  a  very  plain 
case  of  change  of  title,  dlstlngnlshaUe  at  all 
points  fRMU  the  case  at  bar. 

In  Bemls  v.  Uai-bor  Creek  Mut  Fire  Ins. 
Co.,  200  Pa.  840,  49  Atl.  769,  the  Insured  by 
his  conveyance  divested  himsdf  of  his  title 
for  over  five  monUis  when  a  reconv^ance 
was  had.  There  is  nothing  in  the  record  to 
Indicate  that  this  was  not  a  real  transfer, 
nothing  to  show  from  the  beginning  an  Inten- 
tion to  reconrey,  but  It  does  show  that  the 
transfer  and  retransfer  were  not  simulta- 
neous transactlon& 

In  Stuart  v.  Reliance  Ins.  Co.,  179  Mass. 
434,  60  N.  E.  929,  the  Insured  was  divested 
of  title  five  days  before  the  reconveyance 
was  had,  and  the  risk  may  to  that  time  have 
Increased. 

None  of  these  cases  present  examples  of  a 
transfer  and  retransfer  which  are  slmulta- 
□eouB  transactions,  but  cases  where  there 
was  a  real  and  substantial  change  In  the 
title.  We  have  not  succeeded  in  finding  an 
adjudged  case  whose  facts  were  similar  to 
the  case  at  bar,  where  the  policy  was  voided 
for  breach  of  the  alienation  clause. 

The  additional  claims  of  the  defendant  are 
either  Involved  In  our  treatment  of  the  case 
or  else  require  but  a  brief  notice. 

[IS]  3.  That  Mrs.  Wiley  did  not  have  as 
good  and  complete  a  title  at  the  time  of  the 
fire  as  when  the  policy  Issued  :  Our  holding 
is  that  at  the  Instant  she  gave  she  got  back, 
so  that  there  was  no  appreciable  period  of 
time  when  she  did  not  possess  the  same  title 
and  interest  as  when  the  policy  Issued.  That 
never  changed,  although  the  evidence  of  it 
upon  the  land  records  had  changed.  A 
creditor  or  purchaser  from  Miss  Shaw  who, 
without  notice  of  the  reconveyance,  had  re- 
lied upon  the  record  title  in  Miss  Shaw 
would  not  be  permitted  to  be  prejudiced  by 
such  reliance.  Mrs.  Wiley  would,  in  those 
circumstances,  be  estopped  to  stand  upon  her 
title.  The  defendant  has  not  been  prejudiced 
through  reliance  upon  the  record  title  stand- 
ing in  the  name  of  Mlas  Shaw.  The  question 
1^  as  to  the  violation  of  a  clause  of  the 
policy  made  before  the  transfer,  and  Is  to  be 
determined  by  the  title  Mrs.  Wiley,  In  fact, 
had;  not  by  that  which  her  conduct  has  es- 
topp«d  her  to  prove  against  creditor  or  pur- 
chaser. 

[17]  We  cannot  agree  with  the  defendant 
in  its  position  that  General  Statutes,  {  4036, 
taken  in  connection  with  Wheeler  v.  Young, 
76  Conn.  44,  55  Atl.  670,  makes  inevitable  the 
conclusion  that  a  deed  purposely  withheld 
from  record  for  an  unreasonable  time,  with 
the  assent  of  both  parties,  takes  effect  only 


when  it  Is  recorded.  The  deed,  when  deliv- 
ered and  accepted,  is  good  between  the  par- 
ties, Irrespective  of  the  date  of  Its  record, 
and  when  the  title  of  the  grantee  is  In  Issue, 
and  the  rights  of  no  one  are  prejudiced  by 
the  failure  to  record,  tiiat  title  is  to  be  de- 
termined for  all  purposes  the  fact  of  ti- 
tle, and  not  by  the  record  evidence  of  It. 
Whether  this  deed  was  recorded  or  not  does 
not  aKwar  to  us  to  be  pertinent  to  the 
question  of  whether  or  not  there  has  been  a 
violation  of  the  alienation  clause. 

[1 1]  4.  If  the  record  supported  the  deftod- 
ant  in  its  claim  that  the  transfer  of  this  ti- 
tle by  Mrs.  Wiley  was  a  fraudulent  act  dnder 
G«ieral  Statutes,  S  1099,  and  an  act  of  bauk- 
mptcy  under  Bankmptcy  Act,  |  Sa  CP,  It 
would  be  difficult  to  see  its  materiality  In  an 
Issue  between  the  insurance  company  and  the 
plaintiff,  and  more  difficult  to  see  how  It 
would  avail  tbe  deftodant  to  prove  Uiat 
through  fraud  there  had  been  no  change 
of  title  or  interest,  bat  that  it  had  remained 
as  at  the  time  the  policy  issued. 

[11,21]  5.  As  to  the  rulings  on  evidence: 
Evidence  of  consideration  was  a  part  of  the 
transaction,  and  it,  as  well  as  evidence  of 
the  [wssesslon  of  other  property  by  the 
plaintiff  at  the  time  of  the  transfer,  was  ma- 
terial and  relevant  to  the  Issue  of  fraud 
made  by  the  defendant 

Other  assignments  of  error  we  have  ^ther 
already  disposed  of  or  deem  upon  their  face 
insufficient. 

There  Is  no  error.  In  this  opinion  tbe 
other  Judges  concur. 


ZALEWSEI  V.  WATEBBUBY  MFG.  CO. 
(8ni>reme  Court  of  Errors  of  C<Hmectlcut. 
Dec.  21, 1914.) 

1.  JtTBT    (I    84*)~EXAMINA'nON    OF  JUBOBS — 

Civil  Action— Statutes. 

Under  Acts  1913.  c.  146,  giving  either  party 
a  right  to  ezamiue  Jurors  in  civil  cases  as  to 
their  interest  and  quaii&cations  to  act  as  jurors 
in  tbe  cause,  and  not  expressly  excluding  pend- 
ing suits,  plnintiff,  in  a  civil  action,  was  en- 
titled to  examine  the  jurors,  though  bis  suit 
was  brought  before  tbe  statute  was  enacted. 

[Ed.  Note.— Fur  other  cases,  see  Jury,  Cent. 
Dig.  U  401,  407 ;  Dec.  Dig.  {  84.*] 

2.  Appeal  and  Ebbob  ({  1045*)— Habmuss 

Ebbob— Matters  of  Peocedurk— Examina- 
tion of  Jubobs. 

Acts  1913.  c  146,  giving  either  party  the 
right  to  examine  jurors  in  a  dvU  cause  as  to 
their  Interest  and  qualifications  to  act  as  jurors 
therein,  does  not  govern  the  subBtaotive  rights 
of  the  parties,  but  a  detail  of  procedure;  and, 
regardless  of  whether  the  question  was  prop- 
erly presented  on  the  record,  error  in  refusing 
to  allow  such  examination  would  not  require  the 
Supreme  Court  of  Errors  to  order  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4124-4127;  Dec  Di«.  { 
1045.*] 

3.  Appeal  and  Erbob  (S  259*)— Bbvuw- Nk- 
CEssiTT  OF  Exception. 

Superior  Court  Rules,  par.  116,  provides 
that  no  ruling  on  evidence  shall  be  reviewed 
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nnlefN  Ae  record  shows  that  an  exception  was 
taken,  and  paragraph  115  requirea  counsel  in- 
tending to  raise  an;  question  of  law,  the  sub- 
ject of  an  appeal  to  the  Supreme  Court  of  Er- 
rors to  state  It  distinctly  so  as  to  give  opposing 
counsel  time  for  discussion,  and  to  requMt  the 
court  to  take  note  of  the  point,  and  Gen.  St. 

IS  705,  796,  require  exceptions  to  the 
trial  court's  refusal  to  correct  a  finding  in  case 
the  procedure  indicated  therein  is  to  be  follow- 
ed on  appeal.  Connsel  for  plaintlS,  In  an  ac- 
tion for  personal  injury,  asked  permission  to 
examine  the  jurors  as  to  their  interest  and 
qDalificatioDs,  as  be  was  entitled  to  do  under  the 
express  provision  of  Acts  1913,  c  146,  but  the 
trial  court  refused,  on  the  ground  that  the  mat- 
ter was  within  its  discretion,  and,  after  inef- 
fectual attempts  to  examine  the  jurors,  counsel 
submitted  to  a  rnling  without  taking  an  excep- 
tion. Held,  that  the  ruling  was  rerlewable; 
as,  except  when  prescribed  by  rule  or  statute, 
a  formal  exception  was  not  necessary  to  the 
review  of  rulings  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  %i  1498-1502;  Dec.  Dig.  S 
259.*] 

4.  Appkal  and  Bbbob  <|  544*)— Bill  op  Ex- 
ceptions—Couvon  Law. 

At  common  law  the  only  way  in  which  an 
error  committed  in  the  course  of  a  trial  could 
be  brought  to  the  attention  of  an  appellate 
court  was  by  bill  of  exceptions,  because  no  rul- 
ings appeared  in  the  record,  unless  excepted  to, 
Uie  primary  object  of  the  exception  being  to 
preserve  the  ruling  and  bring  it  within  the  cog- 
nisance of  the  appellate  court,  though  it  also 
served  to  inform  the  trial  court  that  its  ruling 
was  so  preserved  and  to  give  it  opportunity  for 
correction;  but  an  exception  is  not  necessai? 
to  preMrve  a  ruling  under  the  system  of  appeals 
in  Connecticut,  where  that  la  done  by  tho  find- 
ings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  gg  2412-2415,  M17-2420, 
2422-2426,  2428,  2478,  2479 ;  Dec.  Dig.  S  644.*1 

5.  Appbal  and  CEbbor  (8  263*)— Objectiohb 
AND  Exceptions— NzcEssiTT. 

Neither  objections  nor  exceptions  are  re- 
quired to  be  taken  to  the  court's  charge  to  the 
jury  or  to  its  refusal  to  charge  as  requested^  but 
errors  may  be  assigned  without  such  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  1616-1523,  IBStS-iSSZ; 
Dec  big.  S  203.*] 

Appeal  from  Superior  Court,  New  Havoi 
Goanty;  William  H.  Williams,  Judge. 

Action  by  Ignatius  Zalew^  against  the 
Waterbury  Manufacturing  Company.  Jndg- 
ment  for  defendant,  and  plaintiff  appeals. 
Error,  and  new  trial  ordered. 

The  plaintiff  was  employed  in  the  defend- 
ant's factory  as  a  pressman,  and  was  injur- 
ed by  the  punch  failing  on  his  hand.  The 
plaintiff  clalnied,  and  offered  evidence  to 
prove,  that  the  accident  was  caused  by  a 
defective  condition  of  the  clutch  and  the  at- 
tachments and  gearing  connected  with  the 
treadle. 

After  the  Jury  had  been  Impaneled,  plain- 
tiCTs  counsel,  a  member  of  the  New  York 
bar,  asked  permission  to  examine  the  Jurors 
IndiTldually  as  to  their  interest  and  quall- 
flcatlona  to  act  as  jurors  in  the  cause,  and 
the  trial  judge  declined  to  allow  any  exam- 
ination of  the  Individual  jurors,  stating  that 
It  rested  In  the  discretion  of  the  trial  Judge 


whether  or  not  to  allow  such  examination  in 
a  civil  cause,  and  that  the  practice  was  not 
to  allow  it  ncept  for  special  reasons.  Coun- 
sel made  several  Ineffectual  attempts  to  In- 
duce the  trial  Judge  to  allow  si>ecLflc  qoea- 
tlons  to  be  put,  and,  after  repeated  refusals, 
submitted  to  the  ruling  without  taking  any 
exception.  Neither  the  court  nor  any  of  the 
counsel  appear  to  have  had  actual  knowledge 
of  chapter  146  of  the  Public  Acts  of  1913, 
then  In  force,  giving  either  party  a  right  to 
so  examine  Jurors  in  tML  causes. 

Charles  A,  Ludlow,  of  New  York  City 
(Francis  J.  Hogan,  of  Waterbury,  on  the 
brief),  for  appellant.  E.  Henry  Hyde,  of 
Hartford,  for  appellee. 

BEACH,  J.  (after  stating  the  facts  as 
above).  [1,1]  The  only  asslgnmcuts  of  er- 
ror we  deem  it  necessary  to  discuss  relate 
to  the  refusal  of  the  court  to  permit  coun- 
sel to  examine  the  Jurors  IndlvlduaUy  in  ac- 
cordance with  the  act  of  1913.  It  is  neces- 
sarily admitted,  in  view  of  the  statute,  that 
the  ruling  of  the  court  was  erroneous,  and 
the  real  ijuestlon  la  whether  the  point  of  law 
has  been  lost  or  waived  by  the  appellant 
submitting  to  the  ruling  without  taking  an 
exception.  We  think  there  was  no  Inten- 
tional waiver,  and  that  what  was  said  in 
submitting  to  the  ruling  must  be  understood 
as  spoken  in  view  of  the  trial  court's  state- 
ment that  it  was  a  matter  of  discretion,  and 
in  the  belief  that  the  point  had  already  been 
pressed  as  far  as  the  court  was  disposed  to 
permit  counsel  to  go.  Before  discussing  the 
question  whether  an  exception  was  neces- 
sary, it  is  to  be  ohserred  that  the  statute 
does  not  govern  the  substantive  rights  of 
the  parties,  as  was  the  case  in  Cunningham 
T.  Cunningham,  72  Conn.  157,  44  Atl.  41, 
where  a  demurrer  to  the  complaint  was  sus- 
tained on  the  ground  that  It  did  not  state  a 
cause  of  action,  although  the  statute  which 
was  overlooked  expressly  gave  a  right  of 
action  undor  the  facts  alleged.  The  statute 
here  in  question  merely  governs  a  detail  of 
procedure,  and  the  error  is  not  one  which 
would  require  this  court  to  order  a  new  trial 
on  that  ground,  regardless  of  whether  the 
question  was  properly  presented  on  the  rec- 
ord. It  should  also  be  observed  that  the 
statute  on  its  face  applies  to  all  civil  ac- 
tions, and  does  not  exclude  pending  suits; 
so  that  the  plaintiff  was  entitled  to  the  ben- 
efit of  it,  although  his  suit  was  brought  some 
time  before  the  statute  was  enacted.  Nell- 
8on"v.  Perkins,  86  Conn.  425,  427,  85  Atl. 
686 ;  Lew  v.  Bray,  81  Conn.  213,  217,  70  Atl. 
628;  Atwood  t.  Buckingham,  78  Conn.  423, 
426,  62  At).  616. 

[3-5]  We  do  not  think  an  exception  was 
necessary  in  this  case.  None  Is  expressly 
required  by  any  statute  or  rule  of  court. 
Paragraph  116  of  the  rules  of  the  superior 
court  provides  that  no  ruling  relating  to  the 
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reception  or  reaction  of  evidence  will  be  re- 
Tlewed,  unless  the  record  discloses  tliat  an 
exception  was  takoi.  This  Is  tbe  only  rale 
requiring  exceptions  to  be  taken  to  tbe  rul- 
ings of  trial  courts,  and  its  limited  scope  is 
slgidflcant  Sections  795  and  796  of  the  Gen- 
eral Statutes  require  exceptions  to  be  taken 
to  the  refnsal  of  tbe  trial  court  to  comet  a 
finding  in  case  the  procedure  indicated 
in  those  sections  is  to  be  followed  on  appeal. 
There  is  also  a  general  requirement  express- 
ed in  section  116  of  tbe  rules  of  the  superior 
court  that,  if  cooDsel  intends  to  raise  any 
question  of  law-  which  may  be  the  subject  of 
an  appeal  to  the  Supreme  Court  of  Errors, 
he  must  state  the  same  distinctly  and  in 
such  time  as  to  give  tbe  opposite  counsel 
time  to  discuss  the  same,  and  must  request 
the  court  to  take  note  of  the  point.  Th& 
plaintlfr  complied  with  this  rule. 

Apart  from  the  rules  and  statutes  already 
referred  to,  there  Is  no  requirement  that  an 
exception  must  be  taken  to  tbe  rulings  of  the 
trial  court  made  In  the  progress  of  the  trial 
as  a  condition  precedent  to  the  review  of 
such  rulings  In  this  court.  Rulings  on  evi- 
dence are  so  numerous  and  so  indiscriminate- 
ly made  and  must  be  so  summarily  disposed 
of  tliat  the  objecting  party  ought  properly  to 
be  required  to  notify  the  court  what  objec- 
tions are  relied  on,  so  as  to  give  opportunity 
for  second  thought,  and  possible  correction 
then  or  at  a  later  stage  of  the  trial.  But  the 
same  considerations  do  not  apply  to  the  com- 
paratively Infrequent  rulings  of  other  kinds 
which  are  made  after  the  precise  question  of 
law  has  been  specifically  called  to  the  at- 
tention of  the  court  and  after  opportunity 
for  discussion.  In  such  a  case  there  seems 
to  l>e  no  Inherent  necessity,  under  our  mod- 
em system  of  appeals,  for  requiring  a  formal 
exception  to  the  ruling  as  a  condition  preced- 
ent to  the  assignment  of  error  founded  there- 
on. At  the  common  law  the  only  way  in 
which  an  error  committed  in  the  course  of 
the  trial  could  be  brought  to  the  attention 
of  an  appellate  court  was  by  a  bill  of  excep- 
tions, because  no  rulings  of  the  trial  court 
appeared  in  the  record,  unless  excepted  to. 
Under  that  practice  the  primary  object  of 
the  exception  was  to  preserve  tbe  ruling  in 
a  bill  of  exceptions,  and  thus  bring  it  within 
the  cognizance  of  the  appellate  court,  al- 
though the  exception  doubtless  served  the  ad- 
ditional purpose,  already  referred  to,  of  in- 
forming the  trial  court  tliat  its  ruling  was  so 
preserved,  and  giving  an  t^iportunity  for 
possible  correction. 

Under  our  system  of  appeals  the  exception 
Is  no  longer  necessary  as  a  mode  of  preserv- 
ing the  ruling  of  tbe  trial  court,  for  that  is 
done  by  tbe  finding;  and,  except  as  to  rul- 
ings on  evidence,  which  we  specially  provide 
for  under  rule  116,  the  exception  is  of  little 
value  as  giving  the  trial  court  an  opportunity 
to  correct  its  ruling.    We  have  never  been 


insistent  on  requiring  exceptions  to  be  taken 
to  mllngs  of  the  trial  court  other  than  nil* 
in^  on  evidence.  We  require  nether  objec- 
tions nor  exceptions  to  be  taken  to  the 
Charge  of  the  court  to  the  Jnry,  or  to  its  re- 
fnsBls  to  charge  as  requested,  hut  allow  er- 
rors to  be  assigned  without  such  excepUims 
either  as  to  the  charge  or  the  refusals  to 
charge.  So  long  as  this  practice  prevails  it 
cannot  be  said  that  we  have  any  declared 
policy  which  would  r^olre  us  to  bold  that 
an  exception  was  necessary  in  this  case. 
Here  the  plalntUTs  dalm  was  distinctly  pre- 
sented and  the  erroneous  ruling  made  after 
full  discussion  and  dellberatl<m.  Only  the 
formal  word  "except"  Is  lacking,  and  as  the 
ruling  was  put  on  the  ground  that  the  ^t- 
ter  was  within  the  discretion  of  the  court,  It 
may  be  that  an  exceptim  was  deemed  In- 
appropriate. We  put  the  case,  however,  on 
the  ground  that,  except  in  the  Instances  pro- 
vided for  by  rule  or  statute,  a  formal  ex- 
ceptl<m  Is  not  a  condition  precedent  to  tiie 
revision  of  the  rulings  of  tbe  trial  court 
made  in  the  course  of  the  trial. 

There  la  error,  and  a  new  trial  Is  ordered. 
In  this  opinion  the  other  Judges  concur. 


GILDEESLEEVB  v.  GILDERSLEEVB. 

(Supreme  Court  of  Errors  of  Connecticut.  Dec 
21,  1914J 

1.  DiVOBCS  (I  327*)  —  FoBEion  Divobobs  — 
Objection  to  JuEisDTcrioir, 

Before  a  foreign  divorce  granted  against  a 
resident  of  the  state,  who  was  served  witbin 
the  state,  will  be  recognized  by  tbe  state  courts, 
it  must  appear  that  the  plaintiff  had  bia  domi- 
cile in  the  foreiga  jurisdiction,  since  otherwise 
the  foreign  court  would  have  no  jurisdiction  ot 
the  marriage  status. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent  Dig.  S|  831-834 ;  Dec.  Dig.  {  327.*] 

2.  DiVOBCB  (S  160*)— FOBBIOIT  DiVOBCEft— OB- 
JBCnONB  TO  JUBISniCnON— "RiSIDB." 

Where  tbe  state  court  found  that  the  plain- 
tiff in  foreign  divorce  proceedings  had  resided 
in  the  foreign  state,  the  word  "reside"  was  not 
ueed  to  indicate  a  mere  bodily  presence  or  teni- 
porary  sojourn,  but  described  an  ratablisbed 
place  of  abode  adopted  wltb  no  intention  of  re- 
moving elsewliere. 

[Ed.  Note.— For  other  cases,  see  DivorcSi 
Cent.  Dig.  §§  499-508 ;  Dec.  Dig.  |  150.* 

For  otber  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Beside.] 

3.  Divorce  (§  327*)— Foeeign  Divobces— Ob- 
jections TO  JUBISDIOnON— COLOBABU  RxS- 
IDENCB. 

A  residence  In  another  state,  which  is  not 
in  good  faith  but  merely  colorable,  does  not  give 
tlie  courts  of  that  state  jurisdiction  to  grant  a 

divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §g  831-834 ;   Dec.  Dig.  §  327.*] 

4.  Divorce  (5  150*)— Residence— Findings. 

Where  the  trial  court  found  that  the  de- 
fendant, who  had  secured  a  divorce  in  another 
state,  bad  resided  in  that  state  for  more  than 
two  years,  and  refused  to  find  that  such  resi- 
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dence  vas  in  bad  faith,  the  finding  imports  that 
the  residence  waa  tn  good  faith. 

[Ed.  Note.— For  other  cases,  see  DiTorce, 
Cent.  Dig.  H  499-508 ;  Dec.  Dig.  {  150.*] 

6.  DiTOBCK    (S  184*)— RbVIBW— FlNDIHQB  OF 

Fact. 

Such  finding,  when  SQpported  by  the  testi- 
mony of  the  plaintiff,  cannot  be  disturbed  on 
app^tL 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  670-573;  Dec  Dig.  {  184.*] 

6.  DivoBCE  (S  64*)— Domicile  or  Plaintiit— 
Motive. 

Where  a  hnsband  actually  changed  his  res- 
idence to  another  state  with  an  intention  to  re- 
main there,  the  good  faith  of  such  change  is  not 
affected  by  the  fact  that  the  motive  waa  to  pro- 
cure a  divorce  under  the  laxer  laws  of  that 
■tate. 

[Ed.  Note.— Fw  other  caee*.  see  Divorce, 
Cent.  Die.  H  218,  210;  D^oDic.  |  64.*] 

7.  DiTOBCE  (S  326*)  —  FOBKION  DiTOBCES  — 
Co  NCLUSI  VENE8S. 

A  decree  of  divorce  granted  by  another 
■tate  against  a  resident  of  Connecticn^  who  was 
served  in  Connecticut,  is  not  one  to  which  full 
faith  and  credit  must  be  given  under  the  federal 
Coastitution. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  Si  827-830,  840 ;  Dec  Dig.  |  326.*] 

&  DivoBCB  (S  326*)  —  FosBiaH  Divoboes  — 

OOMITT. 

Although  a  divorce  decree  granted  by  a  for- 
eign state  is  not  entiUed  to  full  faith  uiider  the 
federal  Constitution,  it  will  be  recognized  as  a 
matter  of  comity,  unless  contrary  to  public  pol- 
icy or  to  good  morals. 

[Ed.  Note.— For  otlier  cases,  see  IMvofce,  Cent. 
Dig.  11  827-830,  840;  Dec.  Dig.  |  826*] 

Ik  DtVOBCl  ({  328*)  —  FOBBION  DXVOBCES  — 

Co  MITT. 

The  fact  that  a  foreign  divorce  was  granted 
for  desertion  after  a  shorter  period  than  that 
required  to  entitle  a  party  to  divorce  in  Con- 
necticut on  that  ground,  and  that  it  was  based 
upon  personal  service  of  the  defendant  outside 
the  jurisdiction  of  the  court  granting  the  di- 
vorce, under  a  law  similar  to  the  Connecticut 
law,  does  not  malte  it  contrary  to  the  public 
policy  or  morals  of  Connecticut,  so  as  not  to 
be  entitled  to  recognition  by  comity. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  fit  831-834;  Dec  Dig.  {  328.*] 

10.  DiVOBCS  ({  S26*)  —  FOBBIQN  DlTOBClS  — 

Cdmitt. 

Kecognition  of  a  foreign  divorce  by  comity 
wiU  not  be  withheld  because  of  the  danger  that 
those  desiring  divorces  will  flock  to  states  where 
they  may  be  easily  procured,  since  that  evil  is  less 
thaji  those  which  accompany  a  refusal  to  recog- 
nize the  validity  of  divorces  granted  by  other 
states. 

[Ed.  Note.— For  other  cases,  see  IMvorce, 
Cent.  Dig.  {$  827-830,  840;  Dec  Dig.  f  826.*] 

Wheeler,  3^  dissenting. 

Anieal  from  Superi<»'  Court*  New  Haven 
County  r  Harcas  H.  HolC(»nb,  Judge. 

Actl(m  for  diTorce  by  Sarab  B.  Gllder- 
aleeve  against  Edwin  C.  QUderaleeve.  From 
a  Judgment  dismissing  the  action,  the  plain- 
tiff aixpeals.  Affirmed. 

Benjamin  Slade,  of  New  Haven,  Spots- 
wood  D.  Bowers,  of  Bridgeport,  and  William 
F.  Alcorn,  of  New  Haven,  for  appellant  Ja- 
cob P.  Goodhart  and  Samuel  A.  Fezsky,  both 
of  New  Haven,  for  appellee. 


PBENTIGS;  G.  J.  The  plaintiff  seeks  a 
divorce  from  the  defendant  upon  the  ground 
of  desertion.  The  parties  were  married  in 
1800  at  New  Haven  in  this  state,  where  both 
then  resided,  and  there  they  thereafter  lived 
t<^ther  as  man  and  wife  tor  a  time.  In  his 
answer  the  defendant  asserts  that  the  matri- 
monial bond  between  them  was  dissolved  in 
January,  1896,  by  a  Judgment  of  divorce  en- 
tered upon  his  application  by  a  court  of 
competent  Jurisdiction  In  Sonth  Dakota, 
where  he  then  resided.  A  Judgment  of  di- 
vorce from  such  court  Is  ehown.  If  It  was 
a  valid  Judgment  and  entitled  to  recognition 
in  this  Jurisdiction,  the  parties  were  not 
united  In  wedlock  at  the  date  of  the  Institu- 
tion of  these  proceedings.  The  trial  court 
accorded  this  Judgment  full  faith  and  credit, 
and,  finding  that  by  virtue  of  It  the  mar- 
riage tie  theretofore  existing  betwew  the  par- 
tiee  had  been  dissolved,  dismissed  the  com- 
plaint for  that  cause.  As  there  can  be  no 
dlToroe  where  there  is  no  existing  marital 
ration,  this  acticoi  waa  correct,  if  the  Judg- 
ment at  the  South  Dakota  court  Is  to  be  rec- 
ognlzed  here  aa  terminating  the  marriage 
status.  ^Etae  field  <^  our  inquiry  Is  thus 
limited  to  qneattmu  ^ndtii  concern  either 
the  validity  <tf  the  Sonth  Dakota  Judgment 
or  its  recognition  by  tile  courts  of  this  state. 

[1]  First,  as  tQ  the  TaUdlty  of  tlie  Sonth 
Dakota  Judgment  as  aucb.  The  present 
plaintlfl  never  resided  in  that  state.  It  the 
court  which  altered  the  Judgment  in  favor/ 
of  ber  husband  aoqntred  Jurisdiction  enti- 
tllng  It  to  adjudicate  in  the  premises,  at  least 
in  a  way  to  claim  cmislderatlon  ootside  of 
tlie  borders  of -the  state,  It  was  by  reason 
of  the  plaintlfl  having  had  his  domicile  at 
the  time  In  Sonth  Dakota,  and  proper  service 
upon  or  notice  to  the  nonresident  defendant 
having  been  made  or  given.  Personal  serv- 
ice was  made  ap<«i  her  at  her  home  In  ttiis 
state,  and  therein  tlie  order  of  tlie  court  and 
lavra  of  South  Dakota  in  that  regard  were 
fully  complied  with.  Domicile  on  the  part 
of  the  plaintiff  was  a  necessary  condition 
precedent  to  the  Jurisdiction  of  the  court, 
since  the  situation  presented  no  other  fea- 
ture capable  of  furnishing  Jurisdiction  of  the 
res,  to  wit,  the  existing  marriage  status. 
Ditson  v.  Dltson,  4  IL  I.  87,  93;  Minor  on 
Conflict  of  Laws,  p.  193,  S  S8.  If  It  existed, 
Jurisdiction  to  render  a  decree  adjudicating 
upon  the  plaintiff's  matrimonial  status  could 
be  acquired,  and  in  this  case  was  acquired. 

[2]  The  trial  court  has  found  that  Mr.  Gil- 
dersleeve  in  1894  "went  to  Sioux  Falls  In 
the  state  of  South  Dakota  to  reside,  and 
there  resided  for  about  two  years."  The 
word  "reside,"  aa  also  its  cognate  "resi- 
dence," Is  employed  In  a  wide  variety  of  sig- 
nifications. It  Is  evident,  however,  that  the 
trial  court  did  not  use  It  In  the  passage  quot- 
ed to  Indicate  a  mere  bodily  presence  or  tem- 
porary sojourn,  but  as  descriptive  of  an  es- 
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tablisbed  place  of  abode  adopted  wltti  no 
present  Intention  of  removing  elsewhere,  and 
thus  as  synonymous  wltb  domicile.  This 
tbe  plaintiff's  counsel  frankly  recognize.  If, 
therefore,  the  finding  remains  unchanged,  no 
question  can  be  made  as  to  the  jurisdiction 
of  the  South  Dakota  court  or  the  validity 
of  its  judgment  as  an  adjudication  at  a  com- 
petent tribunal, 

[3]  The  plaintiff's  counsel  In  their  draft 
finding  asked  tbe  court  to  find  that  Mr.  Gil- 
dersleeve  was  not  a  bona  fide  resident  In 
South  Dakota  when  he  instituted  his  di- 
vorce proceedings  and  further,  in  substance, 
that  he  did  not  bring  his  action  In  good 
faith,  but  Imposed  upon  the  court  by  falsely 
asserting  hla  residence  in  that  state.  They 
now  ask  that  the  finding  be  corrected  by  ad- 
ding these  statements-  thereto.  The  pivotal 
fact  here  involved  is  that  of  the  good  or  bad 
faith  of  the  then  plaintiff's  residence.  This 
factor  is  one  of  vital  consequence,  for,  on 
the  one  hand,  if  his  residence  in  South  Dako- 
ta was  a  colorable  one  only,  the  fonndatlou 
of  Jurisdiction  for  all  exterritorial  purposes 
was  gone,  while  on  the  other  hand,  if  it  was 
bona  fide,  Jurisdiction  might  be  acquired. 
The  allegation  of  fraud  In  the  assertion  of 
residence  adds  nothing  of  practical  impor- 
tance. There  conld  be  no  fraud  as  charged, 
unless  the  claimed  residence  was  colorable 
only.  It  colorable,  Jurisdiction  could  not 
be  acquired.  Haddock  t.  Haddock,  201  U.  S. 
662.  610.  26  Sup.  Ot.  626.  60  U  Ed.  867.  5 
Ann.  Gas.  1 ;  DltatHi  Dltson,  4  B.  I.  87,  93. 
That  the  Judgment  Is  open  to  collateral 
attack,  for  tbe  cause  stated  is  well  settled. 
Haddock  v.  Haddock.  201  U.  S.  662,  608,  26 
Sup.  Ct.  625.  60  L.  Ed.  867,  6  Ann.  Gas.  1 ; 
Thompson  v.  Whitman.  86  U.  8.  (18  Wall.) 
457,  469.  21  L.  Ed.  897. 

[4. 1]  ^e  finding  as  it  stands,  and  espe- 
cially in  view  of  the  refusal  of  the  court  to 
find  bad  faith  as  requested,  clearly  imports 
that  Mr.  Gllderslecve's  residence  in  South 
Dakota  was  a  bona  fide  one,  and  It  must  be 
BO  Interpreted.  The  defendant  was  a  wit- 
ness in  the  trial  below.  He  told  bis  story  of 
his  movemcnta  during  his  married  life  both 
before  and  after  leaving  this  state  and  after 
the  granting  of  the  South  Dakota  decree, 
including  his  return  to  this  state,  and  the 
reasons  which  actuated  him  In  his  sojourn 
after  leaving  this  state,  and  in  his  return 
thereto.  He  testified  that  be  went  to  Sioux 
City  with  tbe  Intention  of  remaining  there, 
and  left  there  for  reasons  of  health.  The 
credibility  of  his  story  was  a  matter  for  the 
trial  judge  to  pass  upon.  If  it  was  believ- 
ed, the  conclusion  of  the  court  that  his  resi- 
dence in  South  Dakota  was  bona  fide  was 
an  inevitable  one.  It  was  entitled  to  believe 
It,  and  we  cannot  properly  disturb  Uie  contu- 
sion reached. 

[5]  It  is  suggested  that  the  South  Dakota 
residence  could  not  have  been  bona  fide  for 
tbe  reastm  that  the  unmistakable  Indications 


from  surrounding  circumstances  are  that  be 
was  moved  to  go  to  that  state  as  one  in 
which  he  could  obtain  a  divorce  more  speed- 
ily and  readily  than  In  this  state,  and  for 
the  purpose  of  obtaining  one.  These  consid- 
erations are  Indeed  pertinent  upon  the  qnes- 
tlon  of  the  good-faith  character  of  the  change 
of  abode,  and  we  must  assume  that  they 
were  weighed  by  the  trial  court  In  connec- 
tion with  the  other  testimony  bearing  upon 
that  point.  But  a  motive  and  purpose  sacb 
as  indicated  would  not  prevent  the  acquisi- 
tion of  ,a  new  domicile. 

Whatever  tbe  motive  or  purpose  actuating 
a  change  of  domicile  may  be,  the  tests  to  be 
applied  in  determining  whether  one  has  in 
fact  taken  place  do  not  Include  them.  Tbe 
sole  considerations  are:  (1)  An  actual  change 
of  residence;  and  (2)  the  absence  of  an  in- 
tention to  remove  elsewhere. 

"But.  if  the  animus  really  exists  to  remain 
there  permanently,  the  fact  that  tbe  motive  of 
removal  is  to  nmcure  a  divorce  is  immaterial" 
Minor  on  Conflict  of  Laws,  p.  199,  S  90. 

There  is  no  rule  of  law  which  prevents  ooe 
from  changing  his  domicile  in  order  to  facili- 
tate his  obtaining  a  divorce  or  to  secure  other 
advantages  he  may  think  that  the  laws  of  tbe 
new  domicile  may  afford  him.  He  is  free  to 
change  at  his  pleasure,  but  the  change  must 
be  a  Iwna  fide  one  to  be  effective.  If  actual 
f^nd  bona  fide,  the  change  will  be  accomplish- 
ed. Fosdick  V.  Fosdick,  15  R.  I.  130,  23  AU. 
140;  Colbum  v.  Colbum,  70  Mich.  647,  649, 
:>»  N.  W.  607;  Hegeman  v.  Fox,  31  Barb. 
(N.  Y.)  475,  479;  Albee  V.  Albee,  141  IlL  STiO. 
563,  81  N.  E.  153;  Gregory  v.  Gregory,  7G 
Me.  535,  539. 

"For  the  purposes  of  municipal  law  in  tbe  ab- 
sence of  statute,  and  always  for  the  purposes  of 
private  international  law,  the  period  durintc 
which  the  party  is  domiciled  is  immaterial,  lit 
acquires  a  domicile  at  the  moment  when  actual 
residence  is  accomplished  by  the  animus  maDen- 
di,  and  from  that  moment  hia  status  should  be 
determinpd  by  the  law  of  that  country."  Minor 
on  Conflict  of  Laws,  p.  197.  !  89. 

We  hs!ve  next  to  consider  the  question  oX 
recognition  of  the  Soutk  Dakota  Jn^ment 
by  the  courts  oi  this  state. 

[7]  As  the  defendant  in  that  action,  be- 
ing a  tt(niresident  of  South  Dakota,  did  ncrt 
appear  and  was  not  otherwise  served  than  by 
the  delivery  Into  her  bands  at  her  borne  in 
New  Haven  In  this  state  of  a  copy  ot  the 
summons  and  complaint  pursuant  to  an  order 
of  the  court,  we  are  not,  as  we  understand 
the  scope  of  the  decision  In  Haddock  v.  Had- 
dock, 201  U.  S.  662,  26  Sup.  Ct  526,  50  L 
Fd.  867,  6  Ann.  Gas.  1,  nnder  constitutional 
obligation  to  accord  recognition  to  tbe  jndc- 
ment  rendered. 

[S]  Our  duty  in  tbat  regard,  bowever,  Is 
not  measured  by  the  prorisiMi  of  the  ffedml 
Constitution  requiring  that  full  faith  and 
credit  shall  be  given  In  each  state  to  tbe 
judicial  proceedings  of  every  other  state. 

"It  is  *  *  *  a  general  principle,  sanction- 
ed and  acted  on  in  all  civilized  countries,  tbat 
the  laws  of  one  will,  by  what  is  termed  tbe 
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comity  of  nadooB,  be  recognised  and  executed 
in  another,  where  the  rights  of  individuals  are 
concerned/'  Vanbuskirk  v.  Hartford  Fire  Ins. 
Co.,  14  Conn.  583,  536. 

"The  rules  of  comit?  may  not  be  departed 
from,  unless.  In  certain  cases,  for  the  purpose  of 
necessary  protection  of  our  own  citizens,  or  of 
enforcing  some  paraoMnint  mla  of  public  poli- 
cy." Guaranty  Depodt  Co.  t.  Railroad  Co.,  69 
Conn.  709,  720,  38  Aa  792,  795  (88  L.  B.  A. 
804).  , 

Minor  in  Us  Conflict  of  Laws,  f  6,  states 
tbe  exc^Jtions  to  the  application  of  the  prin- 
ciple more  fully  and  analytically  as  follows: 

"There  may  be  said  to  be  five  instances  where- 
in it  is  generally  considered  that  the  municipal 
law  of  tbe  state  where  the  question  is  raised 
(lez  fori)  forbids  the  enforcement  of  a  foreign 
law :  (1)  Where  the  enforcement  of  tbe  foreign 
law  would  contravene  some  established  and 
imi>ortant  policy  of  the  state  of  the  forum ;  (2) 
where  tbe  enforcement  of  such  foreign  law 
would  ioTolve  injustice  and  injury  to  Uie  peo- 
ple of  the  forum ;  (3)  where  such  enforcement 
would  contravene  the  canons  of  morality  estab- 
lished by  civilized  society;  <4)  where  the  for- 
eign law  is  penal  in  its  nature;  and  (5)  where 
the  question  relates  to  real  property." 

See,  to  the  same  general  effect,  Crlstilly  t. 
Warner,  87  Conn.  461,  4fl3,  88  All.  711,  Bl 
If.  B.  A.  (N.  S.)  41tS ;  VanbuaklrlE  v.  Hartford 
Fire  Ins.  Co.,  14  Conn.  683,  592. 

In  consonance  with  these  principles,  It  is 
Incambent  upon  our  courts,  as  an  act  of  in- 
terstate comity,  to  accord  to  the  South  Dako- 
ta Judgment  full  recognition,  unless  some  one 
or  more  of  these  enumerated  reasons  dictate 
a  different  course.  The  only  ones  of  possible 
present  pertinence  are  the  two  which  relate 
to  public  policy  and  good  morals. 

'PlalntifTs  counsel  present  two  reasons  In 
support  of  their  contention  that  a  recogni- 
tion by  us  of  the  Sonth  Dakota  decree  would 
be  in  violation  of  our  public  policy,  and  In- 
cidentally, we  assume,  of  public  morals,  to 
wit:  (1)  That  the  Connecticut  statutory 
period  of  desertion  had  not,  as  they  claim  to 
demonstrate,  run  when  tbe  South  Dakota 
court,  acting  under  a  statute  making  deser- 
tion for  one  year  sufllclent  to  authorize  a 
decree,  entered  Its  Judgment;  and  (2)  that 
the  defendant  was  a  nonresident  of  the  state, 
did  pot  appear,  and  wac)  not  otherwise 
served  than  by  the  delivery  Into  her  hands  In 
New  Haven  of  a  copy  of  the  summons  and 
complaint 

[I]  It  has  long  been  the  policy  of  this  state 
to  grant  divorces  for  desertion.  Surely  the 
period  of  It  is  not  so  much  of  the  essence  of 
tbe  matter  and  does  not  so  vitally  affect 
puldlc  policy  that  It  reasonably  can  be  said 
that  the  granting  of  divorces  for  a  period 
of  desertion  less  than  our  own  is  so 
rqnignant  to  our  conception  of  public 
policy  and  of  what  makes  for  good  morals 
aa  to  Justify  us  In  refusing  to  recognize 
the  Judicial  action  of  sister  states  in  dis- 
solving marriages  under  the  conditions 
stated.  The  case  is  not  one  of  a  divorce 
granted  for  desertion  in  another  state,  while 
we  decline  to  grant  them  for  that  cause.  The 
Tsjiatioii  between  what  was  done  and  what 


we  are  doing  concerns  only  th6  minor  in- 
cident of  duration  and  not  the  sul^tance  of 
the  marital  offense.  If  the  proposition  ad- 
vanced, as  applied  to  the  present  situation, 
is  well  made,  we  should  logically  be  com- 
pelled to  declare,  should  occasion  arise,  that 
no  divorce  granted  in  a  sister  state  for  a 
cause  or  under  conditions  which  would  not 
at  the  time  have  authorized  the  granting  of 
one  in  this  state  should  have  recognition  by 
our  courts,  except  aa  the  federal  Constitution 
compels  such  recognition.  This  we  ere  not 
prepared  to  do. 

We  certainly  cannot  conslstaitly  complain 
of  the  foreign  divorce  wbldi  waa  grantol  to 
this  def  enduit  as  being  one  obtained  by 
methods  not  consnumt  with  our  public  policy 
as  having  been  granted  against  a  nonap- 
pearlng  nonresident  wbo  was  not  served  with 
process  wltbln  tbe  forrtgn  Jurisdiction.  Our 
statatea  provide,  and  bare  long  provided,  for 
service  upon  nonresidents  precisely  Uke  that 
resented  to  by  the  South  Dakota  court,  and 
authoriaed  ttie  gnuit  of  divorces  upon  sndi 
service. 

[10]  ConnsSl,  however,  bftve  attempted  to 
place  this  parttcnlar  contention  ot  theirs 
np(m  blgber  ground.  They  ask  our  atten- 
tion to  tbe  unseemly  picture  which  Is  pre- 
sented by  wonld-be  divorce  getters  flocking 
to  remote  Jurisdictions  to  secure  their  ends 
not  attainable  at  borne  by  reason  of  strict- 
er requirements  there,  and  by  its  attend- 
ing consequences,  and  we  are  invited  to 
lend  our  aid  in  the  maintenance  of  sound 
and  wholesome  social  conditions  by  dis- 
couragement of  the  practice  through  a  re- 
fusal to  recognize  divorces  thus  obtained, 
as  far  as  we  may  be  permitted  to  do  so.  Un- 
fortunately for  this  appeal,  the  reverse  side 
of  the  picture  presenting  the  consequences 
of  the  course  advocated  is  very  far  from  an 
attractive  one.  It  Is  no  light  mutter,  as  af- 
fecting Individual,  social,  or  dvic  Interests 
and  good  morals,  that,  through  the  attitude 
of  tbe  courts  in  refusing  recognition  to  the 
judicial  action  of  sister  states,  a  condition 
should  be  created  where  legitimacy  becomes 
dependent  upon  state  lines,  where  wives  in 
one  state  become  concubines  when  they  pass 
Into  another,  where  husband  or  wife  living 
in  lawful  wedlock  In  one  Jurisdiction  Is  con- 
verted into  a  bigamist  by  change  of  loca- 
tion, where  persons  capable  of  ibherltance  in 
one  part  of  our  country  are  incapable  In  an- 
other, where  certainty  of  status  may  readily 
give  place  to  uncertainty  and  property  rights 
be  thrown  Into  confusion. 

The  argument  for  uniform  divorce  legisla- 
tion is  Indeed  a  strong  one,  but  it  by  no  means 
follows  that,  until  that  happy  consummation 
Is  achieved,  the  public  Interest  would  be  best 
served  by  the  several  states  denying  to  the 
legislative  and  Judicial  acta  of  others  that 
recognition  without  which  ctwdltlons  of  un- 
certainty and  hardship  will  abound  until  hi<- 
man  nature  Is  transformed. 
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"'Comity'  •  •  •  la  neither  a  matter  of  8b- 
•olote  obligation  •  *  *  nor  of  mere  cour- 
tesy and  good  will.  •  *  •  It  ia  tlie  recognl- 
ttoo  wbicb  one  nation  allows  within  its  terri- 
tory to  the  l^slative,  executive,  or  jndtcial  acts 
of  another  nation,  baviDg  dne  regard  both  to  in- 
ternational duty  lind  conTmience,  and  to  the 
ttehts  of  its  own  clUzena  or  of  other  persons 
who  are  nnder  the  protection  of  the  laws/'  Hil- 
ton T.  Ouyot,  159  U.  S.  113,  163,  16  Sap.  Gt. 
139,  143  (40  L.  Ed.  95). 

Behind  It  He  considerations  of  benefit  and 
advantage  to  be  derived  by  its  practice.  For 
the  present  we  may  not  have  uniform  divorce 
legislation,  but  we  may  contribute  to  a  uni- 
form treatment  of  divorced  persons  and  their 
children  and  property  and  property  rights  by 
obeying  the  dictates  of  comity,  and  thus 
avoiding  unwholesome  and  harsh  conse- 
quences which  are  the  natural  fruits  of  the 
opposite  course. 

There  is  no  error.  The  other  Judges  con- 
cur, except  WHEELER,  J.,  who  dissented. 

WHEELER,  J.  (dissenting).  Upon  the  evi- 
dence It  does  not  seem  to  me  a  reasonable 
conclusion  that  Mr.  Gildersleeve  was  a  bona 
fide  resident  of  South  Dakota  when  he  ap- 
plied for  and  obtained  his  decree  of  divorce, 
or  that  the  cause  alleged  (desertion)  ever 
existed;  on  the  contrary,  it  appears  to  me 
that  he  secured  his  decree  of  divorce  by 
fraudulently  Imposing  upon  the  court  In  re- 
spect to  his  residence  and  the  desertion  of 
bis  wife.  The  evidence  shows:  That  Mr. 
Gildersleeve,  a  resident  of  Connecticut,  did 
not  support  his  wife;  tbat,  when  informed 
she  was  with  child,  he  denied  Its  paternity, 
although  subsequently  by  judicial  decree 
acknowledging  the  paternity ;  that  after  the 
birth  of  the  child  in  February,  1894,  he 
provided  no  support  for  wife  or  child;  that 
his  vrlfe  had  him  arrested  for  nonsupport  Id 
August,  1891,  and  In  September,  1894,  judg- 
ment  was  suspended  upon  his  agreeing  to 
furnish  weekly  support;  that  be  continued 
to  furnish  this  for  six  months  and  up  to 
March,  1895;  that  either  late  In  1894  or 
early  In  1895  he  went  West,  and  reached 
South  Dakota  probably  In  January,  1895, 
returned  to  Connecticut  in  February.  1895, 
and  then  returned  to  South  Dakota,  and 
shortly  thereafter,  and  while  he  was  making 
payments  under  the  suspended  Judgment,  and 
while  he  himself  was  deserting  his  wife  aud 
new  bom  son,  he  took  steps  toward  beginning 
an  action  for  divorce  in  South  Dakota; 
tbat  he  brought  this  late  In  the  fall  of  1895, 
and  less  than  a  year  after  he  reached  South 
Dakota,  and  obtained  the  divorce  January 
11,  1896,  and  returned  to  New  Haven  shortly 
thereafter.  It  Is  clear  tbat  Mr.  Gildersleeve 
went  to  South  Dakota  to  obtain  a  divorce 
and  escape  the  penalty  liable  to  be  Imposed 
by  the  Connecticut  court  for  nonsupport. 
It  Is  also  clear  that  the  ground  of  bis  ac- 
tion was  absolutely  nonexistent,  but  this  Is- 
sue Is  not  raised  upon  the  pleadings.  As 
the  facts  show  that  the  plalnUfF  never  had 


a  bona  fide  residence  In  South  Dakota,  the 
decree  was  obtained  by  fraud;  hence  the 
full-faith  and  credit  clause  of  the  United 
States  Constitution  does  not  oobsbA  hb  to 
recognize  such  a  dectee. 


MABINSI  GOAL  GO.  v.  PrTFSBUBOH,  M. 
ft  T.  R.  GO. 

(Supreme  Court  of  Pennsylvai^   July  U 
1914.) 

1.  Bhikeitt  Doiuxzr  d  188*)— Cohdsichatiok 
Pboceedinob— Dauaobb  Reooveb&ble. 

The  damages  sustained  from  the  approjiria- 
tloQ  of  a  portion  of  a  person's  land  in  eminent 
domain  proceedings  is  the  difference  In  the  mar- 
ket value  of  the  land  before  and  after  the  taking. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  370 ;  Dec  Dig.  {  13a*] 

2.  Eminent  EtouAUf  (§  138*)-Oomdemnation 

PaOCEEniNGS  —  AsCEBTAimiEIVT  OF  DaU- 
AOE8. 

In  ascertaining  the  value  of  the  whole  tract 
of  land  prior  to  the  condemnation  of  a  portion 
thereof,  as  a  means  of  detennininf  the  damages, 
the  jury  should  consider  not  only  the  present 
use  and  condition  of  the  land,  but  any  prior  and 
prospective  use  which  gives  It  a  present  value, 
excluding  any  mere  speculativa  use  to  which  it 
coald  not  reasonably  have  been  anticipated  that 
the  land  would  be  applied. 

[Ed.  Not& — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  870;  Dec  Dig.  {  138.*J 

3.  BianBifT  DoicAiir  ^  149*)— OoNDsiarAnov 
Pboceedinos— Dahageb— SumoiENCT  or 
Evidence— AppEAir-CBEniBiUTT  or  Wit* 

NESSES. 

Where,  in  condemnation  proceedings,  plain- 
tiff's witnesses  testified  that  the  damages  to  the 
whole  of  his  tract  of  land  from  the  taking  of  a 
portion  thereof  ranged  from  $172,000  to  $380,- 
000,  an  award  of  $72,918  could  not  be  distnib- 
ed  on  appeal  as  excessive,  though  defendant's 
witnesses  estimated  the  damages  at  from  $6,150 
to  $11^16;  the  credibility  of  the  witnesses 
being  for  Qie  Jury,  and  not  for  the  appellat* 
court 

[Ed.  Note^Fiw  other  cases,  ace  Ehninsnt  Do- 
main, Cent  Dig.  H  827-831,  401;  Dea  TOg.  | 

149.*] 

4.  New  Trial  (8  102*)  —  Gbounds  —  Nkwlt 
Discovered  Evidence— DiuaEncE  to  Pbo- 

CtlBK. 

A  new  trial  sought  in  eminent  domain  pro- 
ceedings for  newly  discovered  evidence  was 
properly  denied,  where  it  appeared  that  such 
evidence  could  have  been  procured  at  the  trial 
by  the  usual  processes  of  the  court,  especially 
where  it  was  merely  cumulative  and  corrobora- 
tive of  other  testimony. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SS  207,  210-214;  Dec.  Dig.  S  102^^ 

6.  Trial      252*>—lNSZBUCTioire— Evidence. 

An  assignment  of  error  complainiug  of  the 
affirmance  of  a  charge  not  supported  by  testi- 
mony will  be  overruled,  where  it  appears  that 
the  point  was  answered  by  saying :  "The  ptant 
is  correct  and  is  afflrmed,  provided  you  find 
the  facts  to  be  as  stated  therein." 

[Ed.  Notp.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  505,  596-612 ;  Dec.  Dig.  {  252.*] 

6.  Witnesses  (8  287*)— Crobs-Dxamin a  ti  on- 
Right  TO  Explain  Testimony  —  Discbe- 

TION. 

The  matter  of  permitting  a  witness  to  ex- 
plain on  redirect  examination  things  brought 
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oat  on  cT08»-«xainliwti<Bi  Is  witbln  the  trial 
court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Witnessee, 
Ceut.  Dig.  U  980.  1000-1002;  Dec.  Dig.  f 
287.»] 

7.  Evidence  (8  515*)  —  Sobject  of  Expert 
Testimony— Conduct  op  Business. 

The  desirabilit;  of  running  a  coke  plant  In 
oonjunctioa  with  a  furnace  plant,  on  land  dam- 
aged by  condemnation  of  a  portioa  thereof  for 
railroad  purposes,  was  a  proiwr  BubjeLt  of  ex- 
pert testimony. 

[Ed.  Note. — For  other  cases,  see  Gvidence, 
Cent.  Dig.  i  2324;  Dec.  Dig.  $  SIS.*] 

8.  Eminent  Domain  (J  202*)— Condemnation 
Proceedings— Evidence  of  Value. 

Where  the  evidence  in  condemnation  pro- 
ceedings disclosed  that  the  land  was  not  only 
suitable  for  a  manufacturing  site,  but  had  a 
present  marliet  value  for  mich  purpose  on  ac- 
count of  ita  situation,  testimony  as  to  value 
based  thereon  was  not  objectionable,  as  being 
based  on  mere  speculation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  g  641 ;  Dec.  Dig.  {  202.*] 

9.  EVIDBNCB  a  524*)— EXFEBT  TBSTIUONT  AB 

TO  Value^-Compbtenct. 

Expert  witnesses  shown  to  have  knowledge 
of  the  district  where  the  land  being  condemned 
was  located,  and  to  have  bad  long  experience 
in  selling  properties  tor  manufacturing  sites  in 
the  vicinitT,  and  to  know  the  requirements  of 
iucb  a  site  and  the  prices  thereof,  were  com- 
petent to  express  their  'opinion  of  the  market 
value  of  the  land,  as  a  whole,  prior  to  the  ap- 
propriation, where  the  land  was  claimed  to 
have  a  special  valne  for  mannfactnring  por- 


ThB  oDurt  below  admitted,  aver  the  objec- 
tion of  the  defendant,  tbA  following  testi- 
mony of  the  plalntlfTB  wltoeea  Arthur  Uc- 
Kee: 

Q.  Mr.  Stnrgis  has  asked  yon  as  to  how  many 
plants  in  the  city  of  Pittsburgh  have  attached 
to  the  furnace  plant  a  coke  oven  plant,  and  you 
replied  that  there  were  two,  one  attached  to  the 
plant  of  Jones  ft  Langhlln,  in  Pittsburgh,  and 
the  other  to  the  plant  of  Jones  &  T^ughlin,  at 
Aliquippa,  on  the  Ohio  river.  Will  you  state 
whether  or  not  the  absence  of  coke  oven  plants 
within  the  Pittsburgh  district  is  evidence  of 
their  undesirability?  Mr.  Sturgis:  That  is  ob- 
jected to  as  incompetent  and  not  redirect  ex- 
amination. (Objection  overruled ;  exception  to 
the  defendant)  A.  It  is  not  evidence  of  their 
nndestrabillty.  Q.  Why  not?  Mr.  Sturgis: 
That  is  objected  to  as  calling  for  a  coDclosion 
of  the  witness  and  as  an  attempt  to  cross- 
examine  the  witness.  (Objection  overruled ;  ex- 
ception to  the  defendant.)  A.  The  fact  is  that 
the  modem  practice  dictates  the  desirability  of 
a  coke  plant  in  conjunction  with  a  furnace 
plant  on  account  of  economy  In  production  of 
the  coke  and  in  the  cost  of  transiMrtation  of 
coal  in  preference  to  coke,  and  on  accotmt  of 
the  abort  transportation  of  coke,  resulting  in 
less  damage  to  the  coke  than  long  transporta- 
tion. 

The  court  permitted,  over  objection  of  de- 
fuidant,  the  followii^  cross-examination  of 
the  defendant's  witness  G.  M.  Hitchell: 

Q.  Yon  testified  in  the  case  in  which  Mr. 
Peterson  is  involved  with  the  present  defendant 
within  the  last  month— I  think  it  was  tbe  18th 
or  19th  of  December— in  Pittsburgh?  A.  Tes. 
Q.  In  that  case  you  put  $2,000—  Mr.  Stui^s: 
I  object  to  that  question  and  to  counsel  prose* 
cuting  it  further,  and  wish  to  have  it  stricken 
from  the  record.  Mr.  Dalzell :  I  proi>ose  to  ask 
this  witness  If  he  did  not  testify  to  certain  fig- 
ures with  regard  to  land  fronting  on  the  river 
within  a  reasonable  distance  of  this  property; 
reasonable  particularly  because  the  uncontra- 
dicted testimony  in  this  stage  is  that  actual 
sales  of  property  of  this  kind  and  character 
have  been,  within  recent  years,  rare,  if  not 
actually  lacking  entirely.  Mr.  Sturgis:  I  ob- 
ject to  the  offer  as  incompetent  and  irrelevant, 
and  not  proper  cross-examination;  it  refer- 
ring to  testimony  given  in  another  court  about 
another  tract  of  land,  of  the  nature  of  which 
the  jury  is  not  informed  at  all,  lying,  according 
to  the  evidence  in  this  case,  at  least  30  miles 
from  this  property.  Q.  Are  you  familiar  with 
the  Peterson  property?  (Objected  to  as  incom- 
petent and  Irrelevant  Objection  overruled;  ex- 
ception to  defendant.)  A.  I  am  acquainted  with 
it.  6.  Where  does  It  lie?  A.  It  lies  aboat^  I 
should  say,  aboat  15  or  20  miles  below  this 
point,  in  the  direction  of  Pittsburgh.  Q.  And 
it  has  a  river  frontage?  A.  It  has  a  river 
frontage.  Q.  And  it  has  this  railroad  running 
across  it?  A.  Tes.  Q.  And  a  public  road  run- 
ning across  it?  A.  Yes.  9*  VTiot 
to  the  changing  the  location  of  the  railroad, 
about  23  acres  lying  between  the  river  and  the 
railroad — you  remember  that?  A.  I  don't  think 
there  was  that  much.  Q.  Maybe  19  acres?  A. 
That  is  nearly  right.  Q.  That  was  comparative- 
ly level  land,  and  located  about  like  the  Marine 
(joal  Company  property?  A.  It  was  located  to 
some  extent  like  it 

The  court  permitted,  over  objection  of  de- 
fendant, the  following  cross-examination  of 
the  defendant's  witness  G.  M.  Mitchell: 

Q.  As  a  matter  of  fact,  it  is  not  as  good  or 
as  valuable  a  piece  of  proiierty  as  tbe  Marine 
Coal  Cdmpany  property,  for  tbe  reason  that  It 
has  at  the  lower  end  of  it,  fronting  on  the 

*For  other  oases  see  suna  topic  and  MCUon  NUUBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rap'r  Indexes 
02  A.— 44 


fEd.  Note:— For  other  cases,  see  BMdenoe, 
Cent.  Dig.  }  2332;  Dec  vSgTi  624.*] 

10.  EUHTBRT  DOICAIN       202*)  —  GoRDXmX* 

Tton  Pbocxedinos— Etzdbncb— Tax  Assbsb- 

HBNTS. 

Asses^ents  for  taxes  are  not  competent 
evidence  to  aid  In  assessing  damages  in  con- 
demnation proceedings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  I  S41 ;  Dec.  Dig.  |  202.*] 

11.  WlTHESeKS  (I  246*)— EXAMIMATrOH- BBP- 

BimoN  or  QuBsnoiTB. 

In  the  examination  of  witnesses,  it  is 
proper  to  exclude  answers  to  questions  which 
are  merely  repetitions  of  other  questions. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |§  827,  828;  Dec.  Dig.  |  245.»J 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  the  Marine  Coal  Company 
against  the  Pittsburgh,  McKeesport  &  Youg- 
biogheny  Railroad  Company.  From  Judgment 
tor  plaintiff,  defendant  appeals.  Affirmed. 

Defendant  presented  the  following  point: 
1.  The  interest  and  title  acquired  by  the  de- 
fendant in  the  land  appropriated  to  its  use  in 
this  case  is  not  the  title  in  fee  simple,  but  is  an 
easement  or  right  to  perpetually  use  and  occupy 
the  land  appropriated  for  railroad  purposes. 
Subject  to  such  easement  the  plaintiff  is  still 
the  owner  of  the  land,  and  has'the  right  to  take 
water  from  the  river  by  a  pipe  line  under  the 
railroad,  and  to  construct  sewers  from  the  re- 
maining land  to  the  river  in  the  same  way.  You 
may,  however,  take  into  consideration  any  in- 
convenience in  oonstmcting  and  maintaining 
such  pipe  lines  or  sewers  as  sn  element  of 
damage  to  the  remaining  land.  Answer:  Re- 
fused. 


Digitized  by 


690 


92  ATLANTIC  REPORTBB 


(Pa. 


river,  ft  ravine  wliich  runs  up  along  the  proper- 
ty, and  which  causes  as  high  aa  3  or  4  acres 
of  the  river  land  to  be  flooded  at  times  of  ordi- 
nary high  water,  isn't  that  the  fact!  (Objected 
to  as  incompetent,  irrelevant,  and  not  proper 
crosa-ezaminetion.  Objection  overruled;  ex- 
ception for  the  defendant)  A.  It  was  a  more 
valuable  piece  of  property,  because  the  larger 
area  of  it  lay  on  the  river  side  of  the  railroad. 
Q.  There  were  some  2  or  3  acres  of  it  lying 
between  the  railroad  and  the  public  road, 
weren't  there,  before  the  change?  A.  Before 
the  change  there  might  have  been  that  much. 
Q.  Across  the  upper  end  of  it  is  an  easement 
of  the  Monongabeia  Coal  &  Coke  Company  for 
a  larry  or  tramway?  A.  Yes.  Q.  That  is  an 
incumbrance?  A.  It  is  wide  enough  on  the 
river  side  of  the  railroad  to  construct  a  small 
factory,  and,  according  to  your  testimony,  this 
property  is  not.  Q.  Along  the  upper  end  of  the 
Peterson  property  there  was  an  easement  in 
the  form  of  a  tramway,  and  fronting  on  the 
river  there  is  also  an  incumbrance,  or  rather  a 
right  to  maintain  a  coal  tipple  and  a  right  to 
harbor  barges  for  the  greatest  part  of  the  length 
of  the  Peterson  proper^ ;  the  right  to  the  use 
of  the  river  froot  being  in  the  Monongahela  Ooal 
&  Coke  Company.  A.  l%at  is  partly  true. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

W.  J.  Stut^  E.  H.  Reppert,  and  S.  J. 
Morrow,  all  of  Unlontown,  for  appelant 
W.  S.  Dalzell,  of  Pittsburgh,  and  R.  W. 
Playford,  of  Unlontown,  for  appellee. 

MESTREZAT,  J.  This  Is  a  proceeding  to 
have  damages  assessed  for  land  appropriat- 
ed by  the  defendant  company  In  widening 
its  railroad.  Some  years  ago  the  defendant 
obtained  by  grant  a  strip  of  land  lying  along 
and  parallel  to  the  Monongahela  river  in 
Faj'ette  county,  being  part  of  a  tract  con- 
taining about  194  acres,  on  which  It  con- 
structed a  railroad  with  four  tracks.  There 
were  about  40  acres  bottom  land,  and  the 
residue  was  a  hill  or  upland.  Desiring  to 
widen  and  Improve  Its  road,  the  defendant 
company  appropriated  the  strip  of  land  lying 
between  Its  right  of  way  and  the  river,  be- 
ing about  2,300  feet  in  length  and  of  an  av- 
erage width  of  about  150  feet,  and  also  a 
strip  of  the  same  length  and  about  22^  feet 
wide  adjacent  to,  and  on  the  opposite  side 
of,  the  defendant's  origlrtal  right  of  way. 
The  two  pieces  of  land  contain.  In  the  ag- 
gregate, about  10  or  11  acres.  The  parties 
tiled  a  stipulation  agreeing  that  an  amicable 
action  should  be  entered  and  the  question  of 
damages  tried  as  though  viewers  had  been 
apiwlnted,  appeal  taken  from  their  award, 
and  an  Issue  framed  to  be  tried  by  a  Jury, 
The  trial  resulted  In  a  verdict  of  $72,918  for 
the  plaintifF,  and,  judgment  having  been  en- 
tered thereon,  the  defendant  has  appealed. 

We  have  examined  with  care  the  28  as- 
signments filed  In  the  case  and  the  printed 
argument  of  the  learned  counsel  in  support 
of  them,  and  we  fall  to  discover  any  reversi- 
ble error  In  the  record.  The  learned  Judge 
submitted  the  case  to  the  jury  in  an  elab- 
orate charge  which  adequately  dealt  with 
both  the  law  and  the  facta,  and  to  which  no 
error  has  heoi  assigned.   Unless,  therefore, 


the  court  committed  some  error  In  its  nil- 
Ings  daring  the  trial  prejudicial  to  tbe  de- 
fendant, or  the  amount  of  the  verdict  is  man- 
ifestly not  supported  by  the  evidencer  the 
judgment  must  he  sustained. 

[1,2]  The  first  assignment  alleges  the  court 
erred  In  not  granting  a  new  trial,  becaun? 
the  verdict  was  grossly  excessive  and  con- 
trary to  the  weight  of  the  evidence,  and  be- 
cause of  after-discovered  evidence.  We  fully 
agree  that  a  trial  court  should  protect  the 
defendant  by  setting  aside  an  excessive  ver- 
dict and  directing  a  retrial  of  the  cause. 
This  is  a  duty  which  should  be  resolutely 
performed  whenever  the  occasion  arises,  so 
that  the  law  may  be  vindicated  and  the 
rights  of  the  litigants  may  be  protected.  Bat 
In  the  present  case  we  are  of  opinion  that 
the  evidence  clearly  warranted  the  verdict, 
and  that  the  court  did  not  abuse  Its  discre- 
tion in  refusing  a  new  trial.  The  damages 
sustained  by  the  plaintiff  company  by  reason 
of  the  appropriation  of  part  of  Its  land  was 
the  dlfler^ce  in  the  market  value  before 
and  after  the  taking  as  affected  thereby.  In 
ascertaining  the  value  of  the  whole  tra<^ 
prior  to  the  taking,  it  was  the  duty  of  the 
Jury  to  con^der  not  only  its  present  use  and 
condition,  hot  any  use  to  which  it  was  then 
adapted,  or  any  prospective  use  which  at  the 
time  gave  it  a  present  value,  excluding,  how- 
ever, any  use  which  was  merely  speculative, 
and  to  which  It  could  not  reasonably  be  an- 
ticipated the  land  would  In  the  future  be 
applied.  In  Shenango,  etc.,  R.  R.  Co.  t.  Bra- 
ham,  70  Pa.  447,  453,  Paxson,  J.,  delivering 
the  opinion  said: 

"In  estimating  the  market  valae  of  land,  ev- 
erything which  gives  it  intrinaic  value  is  a  prop- 
er element  for  consideration.  *  *  *  It  is  Iti 
general  market  value  for  any  purpose  that  will 
induce  persons  to  purchase,  which  is  the  tme 
test" 

In  Boom  Go.  v.  Patterson,  08  U.  S.  403, 
407,  25  L.  Ed.  206,  Field,  J.,  said  : 

"In  dctcmiiniug  the  value  of  land  appropri- 
nted  for  public  purposes,  the  same  considfra- 
tions  are  to  be  regarded  as  in  a  sale  of  prop- 
erty between  private  parties.  The  inquiry  in 
such  cases  must  be  what  is  the  proper^  wortlt 
in  the  market,  viewed  not  merely  with  refer- 
once  to  the  uses  to  which  It  la  at  the  time  ap- 
plied, but  with  reference  to  the  uses  to  which  it 
is  plainly  adapted ;  tliat  is  to  say,  what  is  it 
worth  from  its  availability  for  vahiable  uses. 
Properiy  is  not  to  he  deemed  worthless  because 
the  owner  allows  it  to  go  to  waste,  or  to  be  re- 
garded as  valueless  because  he  is  unable  to  pat 
it  to  any  use.  Others  may  be  able  to  us**  it. 
and  make  it  subserve  the  necessities  or  conven- 
iences of  life.  Its  capability  of  being  made 
thus  available  gives  it  a  market  valm  whkh 
can  be  readily  estimated." 

The  location  of  the  land  appropriated  la 
Louisville,  etc.,  Railroad  Company  v.  Ryan, 
64  Miss.  399,  page  405,  8  South.  173.  page 
174,'  Is  very  similar  to  the  location  of  the 
land  taken  In  the  case  at  bar.  Cooper,  C. 
J.,  delivering  the  opinion  In  that  case  said: 

"It  [the  land  In  gnestion]  Is  a  long,  narrow 
strip  of  land  frontuiK  <m  a  navigable  stream, 
where  the  commerce  <»  a  dty  entns  and  is  dit- 
eharffed.  Clearly  it  is  of  inrngnificant  valne  for 
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agricultural  purposes,  and  there  la  neither  a 
wharf,  a  factory,  or  a  sawmill  on  it,  and  there 
may  never  be.  But  if  ita  adaptability  to  these 
purposes  or  any  one  of  them  give  it  a  present 
value,  the  owner  is  entitled  to  tliat  value, 
though,  in  fact,  no  one  now  proposes  to  use  it 
for  any  of  these  purposes." 

The  learned  author  of  I^wls  on  Eminent 
Domain  (volume  2,  {  706,  3d  Ed.),  dtlng  na- 
merous  dedsione,  inclading  our  own,  to  sos- 
tulu  the  text,  saya: 

"Id  estimating  its  value,  all  the  capabUilics 
of  the  property,  and  all  uses  to  which  it  may 
be  applied  or  for  which  it  is  adapted,  are  to  be 
cuuaidered,  and  not  merely  the  condition  it  is 
in  at  the  time  and  the  use  to  which  it  is  then, 
applied  by  the  owner." 

[3]  BefwrlDs  now  to  the  evidence  the  com- 
petency of  whlcli  we  sliall  notice  hereafter, 
It  Is  apparent  that  the  verdict  ia  not  on^  not 
exceaaire,  bat  la  well  within  the  amounts 
fixed  by  the  plaintllTa  wituessea.  They  tes- 
tified  tha^  prior  to  the  appropriation!,  tbe 
land  had  a  special  value  as  a  dealrable  aite 
for  a  manufactory,  blast  furnace,  with  ac- 
companyloff  eQuipment,  or  a  coke  plant,  with 
houses  for  the  employ&s  by  reason  of  Its  being 
on  the  river,  which  would  furnish  tranaporta- 
don,  a  water  supply,  and  a  good  harbor  f<nr 
boat  landli^  and  becanae  of  facllltiea  for 
rail  transportation  on  both  sides  of  the  river 
to  Pittsburgh.  It  is  also  within  the  freight 
rate  district  of  Pittsburgh.  The  plaintiff  calt 
ed  seven  expert  witnesses,  whc^  basins  their 
estimates  on  the  qwdal  uses  for  which  the 
tract  was  available,  fixed  the  damages  rang- 
ing tTom  abont  f  172/N)0  to  about  $380^00a 
Tbe  lamination  of  these  witnesses  disclosed 
their  knowledge  of  tlie  subject  and  ttaefr  rea- 
sons for  the  valne  they  placed  on  the  pn^ 
erty.  Tbe  witnesses  resided  in  Pittsburgh 
or  in  the  Monongabeto  Valley,  and  testified 
that  they  were  familiar  with  the  values  of 
property  In  the  valley  for  the  special  uses  to 
whifih  tbey  thought  the  land  was  adapted. 
The  defendant  introduced  eight  witnesses, 
whose  estimates  of  the  damage  ranged  from 
95,150  to  $11,215.  'Biey  all  bad  knowledge  of 
tbe  t^apeTty,  and  lived  within  a  few  miles  of 
It,  and  th^  estimate  was  based  on  Its  value 
for  agricultural  and  building  purposes.  If 
the  Jury  believed  the  plaintiff's  witnesses,  it 
is  apparrat  that  tbe  verdict  was  not  only  not 
excessive,  but  very  reasonable.  The  defend- 
ant comiuny*s  claim  that  it  is  grossly  exces- 
sive is  manifestly  based  on  the  testimony  of 
the  company's  witnesses  and  tbe  exclusion  ci 
all  the  plaintiff's  testimony.  If  the  authori- 
ties dted  correctly  announce  the  law  in  this 
jurisdiction,  and  the  plaintiff's  witnesses,  as- 
suming them  to  be  competent,  were  credible, 
whl<^  was  exclusively  fbr  the  Jury,  the  de- 
fendant's contention  that  the  verdict  is  exces- 
sive cannot  be  sustained. 

[41  The  d^endant  sets  up  as  snother 
ground  why  a  new  trial  should  be  granted 
the  contents  of  the  affidavits  of  two  of  plain- 
tUTs  officers  appended  to  reports  made  to  the 
andl^r  general  of  this  state,  and  filed  In  his 
offi<«  In  tbe  yean  1909, 1910,  and  1911.  This 


is  alleged  to  be  after-discovered  evidence. 
Tbe  case  was  tried,  as  the  record  dls<d08e8, 
in  January,  1913,  from  two  to  four  years 
after  these  reports  were  filed.  Let  it  be  as- 
sumed that  this  evidence  if  offered  on  the 
trial,  would  have  been  admissible,  it  Is  enr 
ttxely  without  force  as  a  reason  for  a  new 
trial.  The  defendant  Is  presumed  to  know 
that  tbe  law  required  the  plaintiff  company 
to  file  these  reports,  with  the  affidavits  a& 
tacbed,  in  the  auditor  general's  office  anr) 
the  affidavit  on  which  this  reason  for  a  new 
trial  is  based  avers  that  the  capital  stock  of 
the  plaintiff  company  Is  $200,000,  and  the 
affiant  exprcts  to  prove  that  the  assessed  value 
thereof,  made  in  pursuance  of  tbe  sworn 
statements  of  the  company's  two  officers  for 
the  three  years,  was  $8,000.  This  evidence 
was  contained  in  the  public  records  of  the 
conunmwealth,  of  whidi  the  dtfendant  had 
ctmstructlve,  if  not  actual,  knowledge  for  years 
prior  to  the  trial,  and  which  was  available 
to  the  defendant  use  of  the  nsnal  processes 
of  the  court  It  Is  therefore  not  a  sufficient 
ground  for  a  new  trial.  Aside  from  this  rea- 
son for  declining  to  interfere  Vlth  tbe  verdict 
on  this  gronnd,  the  evidence  was  simply 
cumulative  and  corroborative  of  the  defend- 
ant's other  testimony  in  the  case  as  to  the 
valne  of  tbe  plaintiff's  property.  If  true,  it 
tended  to  substantiate  the  valne  put  upon 
jMalntifTs  proiwrty  by  defendant's  witnesses. 
A  new  trial  is  never  granted  to  enable  a  de- 
feated party  to  produce  such  evidence. 

[5]  The  second  assignment  doubtless  was 
filed  because  appellant's  counsel  overlooked 
the  court's  answer  to  the  point  for  charge, 
which  is  alleged  to  be  erroneous.  In  the 
printed  brief  counsel  say  tbat  the  general 
tenor  of  the  point  Is  unobjectionable,  but  it 
states  a  fact  not  supported  the  testimony. 
It  appears  in  the  assignment  of  error  as 
prinlxd  in  the  appellant's  paper  book  that  the 
answer  was  simply  "affirmed,"  which  would 
be  open  to  the  appellant's  criticism.  The 
court,  however,  did  not  simply  affirm  the 
point,  but  answered  It  by  saying:  "Tbe  point 
Is  correct,  and  is  affirmed,  provided  you 
should  find  the  facts  to  be  as  stated  therein." 
This  left  the  facts  stated  in  the  point  to  the 
jury,  and  removed  the  appellant's  objectltm 
to  the  answer. 

A  point  for  charge  should  be  stated  so  that 
the  trial  Judge  may  eitiier  affirm  or  deny  it 
(Seifred  v.  Railroad  Co.,  200  Pa.  399,  66  AtL 
1061),  and  he  Is  not  required  to  «cplaln  or 
qualify  It,  or  add  anything  to  his  answer. 
Under  onr  more  recent  rulings,  we  cannot 
say  that  tbe  court  erred  in  refusing  tbe  de- 
fmdant's  first  point,  which  is  the  subject  of 
the  third  assignment:  In  Pennsylvania 
Schuylkill  Valley  R.  R.  Go.  v.  Reading  Paper 
Mills,  149  Pa.  18,  20,  24  AU.  205,  we  said: 

"Such  title  is  sometimes  called  an  easement, 
but  it  is  a  rifcht  to  exclusive  possession,  to 
fence  in,  to  build  over  the  whole  surface,  to 
raise  and  maintain  any  appropriate  superstruc* 
tiire,  including  necessary  foundations,  and  to 
deal  with  it  within  the  limits  of  railroad  uses 
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ai  absolately  and  as  niicoatroUed  aa  an  owner 
in  fee.  •  *  •  It  would  seem  to  be  rather  a 
fee  in  the  surface  and  so  much  beneath  as  may 
be  necessary  for  support,  Uiough  a  base  or  con- 
ditional fee,  terminable  on  the  cener  of  the  ttae 
for  railroad  pnrpoaes." 

In  Pittsburgh,  Ft  Wayne  &  Chicago  Ball- 
way  Co.  T.  Peet,  162  Pa.  488,  492,  25  AU. 
612  (19  L.  B.  A  467),  Paxson,  J.,  ddlverlng 
the  opinion,  says: 

"The  vice  of  this  argument  eoneists  In  treat- 
ing the  plaintiffs'  right  as  a  mere  easement  or 
right  of  way.  It  is  a  great  deal  more  than  a 
right  of  way.  It  has  toe  actual  possession  of 
the  property,  and  that  possession  is  excluslTe, 
at  all  times  and  for  all  purposes,  etcept  where 
a  way  crosaes  it.  •  •  •  The  estate  acquired 
by  a  railroad  companv  by  a  condemnation  of 
land  is  often  spoken  oi  aa  an  easement,  but  the 
terra  la  used  in  a  loose  way,  tor  the  purpose  of 
distinguishing  it  from  a  Ue, 

In  DfltB  T.  PlnrnTille  Ry.  Co.,  222  Pa.  516, 
525,  n  AtL  1072,  1074,  It  l8  said: 

"The  interest  which  a  railroad  company  ac- 
quires in  real  estate  by  the  riglit  of  eminent  do- 
main is  well  settled  ut  this  state.  It  is  not  a 
fee,  nor  is  it  an  easement  in  the  proper  cense  of 
that  Word." 

In  the  very  recent  case  of  Brown  t.  Surety 
Co.,  232  Pa.  337,  342,  81  Atl.  410,  411  (38  U 
R.  A.  [N.  S.]  698),  Mr.  Justice  Brown,  de- 
livering the  opinion,  says: 
■  "The  interest  acquired  by  a  railroad  company 
under  the  right  of  eminent  domain,  while  not  a 
fee,  is  not  a  mere  easement  or  right  of  way.  It 
is  more.  It  is  the  right  to  the  actual  and  ex- 
clnslve  possession  of  t|ie  property  at  all  times 
and  for  til  purposes,  except  where  a  way  croE^ 
es  it.'.' 

[6,  7]  There  is  no  merit  In  the  fourth  and 
fifth  assignments.  The  purpose  of  the  re- 
direct examination  complained  of  In  the 
foarth  assignment  was  simply  to  have  the 
witness  explain  some  things  brought  out  In 
the  cross-examination,  which  Is  always  per- 
missible, or,  at  least,  la  in  the  discretion  of 
the  court.  The  answer  criticized  In  the  fifth 
assignment  was  admissible,  as  It  was  the 
opinion  of  an  expert  on  a  relevant  matter  of 
which  the  jury  were  not  capable  of  Judging. 
Stocker  v.  Schneider,  228  Pa.  149,  156,  77 
Atl.  437. 

[t]  We  cannot  sustain  the  several  assign- 
ments alleging  error  In  the  admission  of  cer- 
tain testimony  of  the  plaintiff  company,  be- 
cause the  estimates  of  the  values  given  by  its 
witnesses  were  based  upon  mere  speculation 
as  to  a  possible  future  use  of  the  land.  The 
testimony  disclosed  that  the  land  was  not 
only  suitable  for  a  manufacturing  site,  coke 
plant,  etc,  but  that,  owing  to  its  location  and 
adaptability,  it  has  a  present  market  value 
for  such  purposes.  The  situation  of  the  prop- 
erty on  the  Monongahela  river,  navigable 
from  Pittsburgh  several  miles  south  of  plain- 
tiffs land,  with  rail  transportation  to  Pitts- 
burgh on  both  sides  of  the  river,  and  the  evi- 
dence showing  the  necessity  for  locations  for 
manufacturing  plants  within  the  territory, 
the  learned  trial  judge  was  right  In  not  hold- 
ing that  the  uses  to  which  the  property  was 
adapted  and  could  be  applied,  and  on  which 


the  witnesses  based  ttielr  estimates  of  Its 
value,  were  speculative  or  fandfuL  It  would 
have  been  plain  erroi  for  the  court  to  have 
excluded  this  testimony  and  held,  as  a  mat- 
ter of  law,  that  the  plalntlfTs  property  was 
either  not  available  for  such  uses,  or  that  it 
could  not  reasonably  be  expected  to  be  applied 
to  such  purposes.  As  said  by  the  present 
Chief  Justice  in  Oearhart  t.  Wkttt  •Co.,  202 
Pa.  202,  296,  61  Atl.  891,  892: 

"Here  was  a  new  use  which  created  a  market 
for  land,  with  which  its  value  for  cnltivatios 
had  nothing  to  do.  The  location  alone  fixed  the 
value.  Whether  the  land  was  available  for  the 
use  testified  to  was  a  question  of  fact,  and  tiie 
argument  directed  to  the  court  against  the  ad- 
mission of  the  testimony  should  have  had  great 
weight  with  the  Jury  in  determining  the  valoe." 

[I]  We  do  not  agree  with  tbe  defmdant 
that  the  plaintiff's  witnesses  were  not  com- 
petent to  prove  that  the  land  was  available 
for  use  as  a  manufacturing  site  or  Its  valoe 
for  such  use.  These  witnesses  resided  la 
Pittsburgh  or  In  the  Monongahela  Valley. 
Some,  at  least,  had  long  experience  in  selling 
properties  for  manufacturing  sites,  not  only 
on  the  Monongahela  river,  but  on  fbe  Ohio 
and  Allegheny  rivers;  they  knew  what  was 
required  for  a  manufocturlng  site,  and  were 
familiar  with  the  prices  at  which  lands  along 
those  rivers  adapted  to  snch  use  were  stdd 
or  at  which  th^  were  held  by  the  owners. 
It  is  true  we  have  held  that,  to  qnaliCr  a 
witness  to  testify  to  the  damages  sostalned  by 
tbe  owner  of  land  appn^lftted  imder  em- 
inent domain  proceedings,  he  mnst  know  ftt 
land  before  and  after  the  taking,  and  In  a 
general  way  have  such  knowledge  of  It  that 
he  can  property  estimate  Its  market  valoe. 
This  rule  most  be  regarded  as  settled  law, 
as  it  has  uniformly  been  followed  In  this 
state.  We  have  not  held,  however,  that  ex- 
pert testimony  Is  not  competent  to  prove  that 
the  land  taken  Is  specially  adapted  to  a'val- 
uable  nse,  and  Its  valne  for  that  special  nse. 
On  the  contrary,  the  rale  is  settled  tliat  ex- 
pert witnesses  are  competent  to  prove  the 
value  oi  the  land  for  any  special  use  to  wbiA 
it  Is  reasonably  adapted.  HarrJa  v.  Rail- 
road Co..  141  Pa.  242,  21  AtL  500.  23  Am.  St 
Rep.  278;  (Searhart  v.  Water  Oa.  202  Fa. 
202,  51  AU.  891 ;  Cox  t.  Philadelphia,  etc 
R.  R.  Co.,  216  Pa.  506,  64  Atl.  729,  114  Am. 
St.  Rep.  970.  In  the  former  <ase  we  said 
(141  Pa.  2S2,  21  Aa  601.  28  Am.  St  Repi 
278): 

"In  estimating  the  valne  of  the  lot  before  the 
taking,  itn  possible  and  probable  oses  are  im- 
portant eleniGiits,  and  may  be  shown  by  ti» 

opinions  of  experts," 

tt  should  not  be  overlooked  that  the  error 
assigned  here  Is  that  the  plalntlfTs  witnesses 
were  permitted  to  express  an  opinion,  not  as 
to  the  damages  sustained  by  the  plaintiff,  but 
as  to  the  market  value  of  the  property  as  ft 
whole  prior  to  the  appropriation.  Had  there 
been  an  objection  to  the  witnesses  giving  an 
opinion  as  to  the  valne  of  the  residue  of  tbe 
property  after  the  taklns  or  as  to  the  amouni 


Digitized  by 


Pa.) 


IjErch  v.  hershet  transit  oo. 


693 


of  damages,  tUelr  Ignoraoce  of  Its  value  for 
general  purposes   might   have  disqualified 
them  to  express  such  an  opinion.  That  ques- 
ticfti  la  not  raised  by  the  assignments,  and 
therefore  need  not  be  considered.   The  ques- 
tion as  to  the  market  value  of  the  land  after 
the  taking  and  the  damages  sustained  there- 
by was  asked  and  answered,  but  no  objection 
was  made,  and  no  exception  was  taken.  The 
only  error,  therefore,  complained  of  in  these 
assignments  Is  permitting  the  witnesses  to 
testify  as  experts  to  the  value  of  the  whole 
tract,  against  the  objection  of  the  defendant 
that  they  had  not  shown  sufficient  knowledge 
of  the  property  and  its  value  to  express  an 
opinion.    We  have  pointed  out  above  their 
opportunities  for  knowledge  of  this  and  oth- 
er properties  in  the  Monongahela  Valley 
available  as  sites  for  manufactories,  blast 
furnaces,  coke  plants,  etc.,  and  their  experi- 
ence In  dealing  in  such  properties.  These 
witnesses  disclosed  by  their  testimony  ample 
knowledge  of  the  properties  suitable  for  the 
special  uses  for  which  they  valued  the  plaln- 
tltC's  property  and  the  prices  such  properties 
commanded.   The  property  is  located  about 
40  mlTes  from  the  great  Industrial  center  of 
Pittsburgh,  and  has  direct  communication 
with  the  city  by  river  and  two  railroads. 
Manufacturers  have  been  compelled  to  seek 
locations  for  their  plants  oatslde  the  city 
and  In  the  valleys  of  the  river's  tributary  to 
the  city,  and  as  a  consequence  villages,  blast 
furnaces,   and   manufactories   of  various 
kinds  have  sprung  up  along  the  Monongahela 
river  for  many  miles  south  of  Pittsburgh.  It 
was,  therefore,  a  personal  knowledge  of  the 
values  of  property  in  this  valley,  available 
for  the  specific  purposes  to  wliich  the  plaln- 
tifTs  property  was  adapted,  that  Qualified  the 
wttneaaes  to  give  opinions  as  experts  as  to 
the  value  of  the  plaintUTs  farm  as  a  site  for 
a  blast  fumace»  manufactory,  coke  plant,  etc. 
This  is  but  the  ap^catlon  of  the  general 
rule  that  witnesses  in  condemnation  proceed- 
ings must  have  some  knowledge  of  the  values 
of  aimUar  property  In  the  neighborhood  of  the 
property  taken.    Here  the  "neighborhood" 
includes  the  territory  where  suitable  proper- 
ty for  the  purposes  to  which  plalntifTs  prop- 
er^ la  adapted  is  located,  which  Is  the 
Monongahela  ViUler<   Vor  agricultural  and 
building  purposes,  other  land  similar  to  that 
of  the  plalntifTs  may  be  found  in  the  immedi- 
ate Tidnlty,  and  wltnenes  competent  to  tes- 
tify to  its  value  for  such  uses  must  have  a 
knowledge  of  the  prices  paid  for  such  other 
properties  or  at  which  tb^  are  held.  The 
defei^aiit   company's  witnesses  poaseesed. 
these  qualifications,  and  were  therefore  com- 
petent The  plaintlCCs  witnesses,  for  a  like 
reason,  were  competent,  as  they  were  famil- 
iar with  the  values  of  other  lands  in  the 
Monongahela  Valley  adapted  to  the  special 
use  for  which  the  plalnturs  land  was  avail- 
able. 


[H]  We  held  in  Hanover  Water  Oo.  v.  Ash- 
land Iron  Co.,  84  Pa.  279,  and  It  Is  supported 
by  the  reasoning  In  Schuylkill  River  B.  S. 
Railroad  Co.  v.  Stocker,  128  Pa.  233,  18  AU. 
399,  that  assessments  for  taxes  are  not  compe- 
tent evidence  to  aid  a  Jury  in  assessing  dam- 
ages in  condemnation  proceedings.  This  of 
Itself,  we  think,  is  a  sufficient  reason  for  re- 
fusing to  Interfere  with  the  court's  discretion 
In  excluding  the  quesUons  as  to  the  assessed 
value  of  lands  in  that  vicinity  asked  plain- 
tiff's expert  witnesses  on  cross-examination. 
As  pertinently  suggested  by  plaintiff's  coun- 
sel, if  assessments  are  not  evidence  of  the 
value  of  the  property.  It  Is  Immaterial  wheth- 
er the  witnesses  knew  them  or  not.CThelr 
well-understood  unreliability  as  showing  the 
real  or  market  value,  If  known  to  the  wit- 
ness, would  cause  him  to  give  them  little  or 
no  consideration  In  forming  an  opinion^ 

[11]  The  ninth  and  tenth  assignments  are 
not  sustained.  They  allege  error  in  exclud- 
ing answers  to  certain  questions.  While  the 
special  reasons  assigned  by  plaintiff's  counsel 
for  excluding  the  testimony  are  manifestly 
without  merit,  yet  the  ruling  must  be  sus- 
tained on  the  ground  that  the  questions  were 
mere  repetitions  of  others  which  had  been 
answered.  Hence  the  exclusion  of  the  an- 
swers was  within  the  discretion  of  the  court 
The  fourteenth  assignment  complains  of 
what  substantially  had  already  been  answer- 
ed without  objection,  and  the  subject  of  the 
nineteenth  assignment  is  simply  an  explana- 
tion or  amplification  of  what  the  witness  had 
already  said.  The  cross-examination  com- 
plained of  in  the  twenty-flfth  and  twenty- 
sixth  assignments  was  entirely  proper  to  test 
the  credibility  of  the  witness.  The  examina- 
tion of  the  witnesses  Lindy  and  Miller  does 
not  disclose  an  abuse  of  the  court's  discre- 
tion in  excluding  their  testimony,  and  there- 
fore the  twenty-seventh  and  twenty-eighth  as- 
signments are  not  sustained. 

Judgment  affirmed. 


LGRCH  et  al.  v.  HEBSHET  TRANSIT  CO. 

(Supreme  Court  of  Pennsylvania.   July  1, 
1914.)  *. 

1.  Tbial  (8  252*)— IiTSTBUCTioNS— Applica- 
tion TO  Gabs— SuBUiBsioN  of  Issues. 

Where,  in  a  street  car  passenger's  action 
for  injuries  from  the  premature  starting  of  the 
car  while  she  was  alighting,  the  uncontradicted 
evidence  showed  that  the  signal  to  start  the 
car  was  given  by  an  intermeddling  passengn 
without  the  authority  or  knowledge  of  the  oon- 
dtictor,  it  was  error  to  submit  to  the  Jury  tiie 
question  whether  the  conductor  gave  the  signal. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  505,  696-«12;  Dec.  Dig.  {  252.*] 

2.  Trial  (6  291*)— InffFBuonons— Applica- 
tion TO  Case. 

Where  the  statement  of  claim  In  a  street 
car  passenger's  action  for  injuries  alleged  that 
the  neglieence  was  that  of  the  conductor  In 
starting  me  car  while  the  passenger  was  alight- 
ing, it  was  error  to  instruct  that  the  jury  m^ht 
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find  a  verdict  for  plaintiff  if  the  motorman 
started  the  car  suddenly  with  a  jerk  or  jar. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  587-595;   Dec.  Dig.  )!  251.*] 
3.  Trial  (8  187»)— Statements  bt  Coubt— 

TEsnuoNX  OF  Witnesses. 

AVherc,  in  a  street  car  passenger's  action 
for  injuries  from  the  premature  starting  of  the 
car  while  she  was  alighting,  a  witness  testiQed 
positively  that  plaiutiff  was  safely  on  the 
ground  when  the  car  started,  it  was  error  for 
the  court  to  state  that  the  witness  "thought 
she  had  reached  the  ground"  and  to  character- 
ize the  witness'  testimony  as  "remarkable,"  and 
to  further  state  that  the  conductor  "would  have 
you  believe"  his  testimony, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {S  414-419 ;  Dec.  Dig.  1 187.«] 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Action  by  Mabel  Lerch  and  another  against 
the  Hershey  Transit  Company.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Beversed. 

Argued  before  FELL,  C  J.,  and  BROWN, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

John  E.  Snyder,  of  Lancaster,  E.  M.  Her- 
shey,  of  Harrisburg,  and  F.  Lyman  Wtn- 
dolph,  of  Lancaster,  for  appellant  A.  H. 
Hull  and  E.  E.  Beidlemon,  both  of  Harrls- 

burg,  for  appellees. 

BROWN,  J.-  On  March  25,  1910,  Mabel 
Lerch,  one  of  the  appellees,  was  a  passenger 
on  a  car  of  the  defendant  comimny.  In  re- 
sponse to  a  notice  from  her,  the  conductor 
stopped  it  at  the  point  where  she  wished  to 
alight  According  to  her  testimony,  as  she 
was  in  the  act  of  stepping  down,  with  her 
left  foot  on  the  step  of  the  rear  platform, 
and  her  left  hand  holding  the  handrail,  the 
car  started,  and  she  was  thrown  to  the 
ground,  sustaining  injuries  for  which  she 
and  her  husband  seek  comiwnsatloD  in  this 
action.  Her  complaint  as  set  forth  in  the 
statement  of  her  cause  of  action,  is  that,  as 
she  was  carefully  and  cautiously  attempting 
to  alight,  the  conductor  "carelessly,  wanton- 
ly, and  negligently  started  the  car  with 
great  snddenness,"  causing  her  to  be  thrown 
to  the  ground. 

[1]  If  the  car  was  started  before  the  plain- 
tiff had  an  opportunity  to  step  safely  from 
it,  It  was  negligence  on  the  part  of  some  one 
to  have  started  it,  and  the  presumption  of 
the  law  is  that,  the  person  guilty  of  such 
negligence  was  the  conductor,  whose  Anty  It 
VBB  to  give  the  signal  to  start  and  stop. 
As  It  was  plaintiff's  rU^t  to  rely  upon  this 
presumption,  she  was  not  required  to  show 
that  the  conductor  had  given  the  signal  to 
start  b^ore  she  had  gotten  off  the  car,  ftnd 
there  was  no  proof  that  he  had  done  so. 
But  the  presumption  of  the  conductor's  neg- 
ligence was  liable  to  be  rebutted,  and,  If  it 
was  conclnslTcly  shown,  so  conclusively  that 
it  was  not  a  question  of  fact  for  the  jury, 
that  some  one  else — an  Intermeddling  pas- 
senger— without  the  authority  or  knowledge 


of  the  conductor,  had  rung  flie  bell,  signal- 
ing the  motorntan  to  start  the  car,  ttie  de- 
fendant company  la  not  Uable  to  the  appel- 
lee for  the  consequences  of  tbe  prematore 
starting,  and  the  jury  diould  have  been  so 
Instructed. 

The  only  witness  called  by  the  plaintiff 
who  testified  as  to  tbe  premature  starting  of 
the  car  was  Mrs.  Uexoh  herself  and,  as  Just 
stated,  she  failed  to  say  that  tbe  conductor 
had  given  the  signal  to  start  it  The  pre- 
sumption that  he  had  done  so  was  dearly 
overcome  by  tbe  testimony  submitted  by 
the  defendant  that  he  had  not  He  hlmsdf 
testified  that  tbe  car  had  started  without 
any  s^nal  from  him,  Morris  Foreman,  a 
passenger  on  the  car  and  a  disinterested  wit* 
ness,  testified  that  be  had  given  the  signal 
to  the  motorman.  His  testimony  as  to  this 
is  as  follows: 

"Q.  Who  signaled  the  motorman  to  start  the 
car?  A.  I  did.  Q.  Were  you  a  passenger  on 
that  car?  A.  Yes,  sir.  Q.  Who  was  the  c<«i- 
ductor?  A.  Alvin  Flowers.  Q.  Tell  us  whether 
or  not  Alvin  Flowers  authorized  you  or  direct- 
ed you  to  start  tbe  car?  A.  No,  Bir." 

Benjamin  Boyer,  anotber  passenger,  and 
an  equally  disinterested  witness,  testified 
that  he  saw  Foreman  give  the  signal  to  start 
In  the  baggage  compartment  of  the  car.  At 
the  close  of  defendant's  testimony  the  plain* 
tiff  was  called  in  rebuttal,  and  testified  that, 
when  she  was  alighting  from  the  car,  she  saw 
the  conductor  on  the  rear  platform.  Her 
testimony  was,  "He  was  positively  on  the 
platform;"  but  she  again  failed  to  say  that 
he  had  given  the  signal  to  start  The  tes- 
timony of  the  conductor  that  he  had  not  giv- 
en the  signal  to  start  the  ear,  of  Foreman 
and  of  Boyer  as  to  who  had  given  It,  was  not 
at  variance  with  any  proof  to  tbe  contrary, 
and,  as  there  was  no  ground  for  doubting  the 
candor  of  these  three  witnesses,  especially 
as  the  plaintiff  herself,  when  called  In  re- 
buttal, would  not  say  that  the  conductor, 
whom  sbe  saw  on  the  platform,  bad  given  the 
signal  to  start,  tbe  jury  ought  not  to  have 
been  given  a  license  to  indulge  in  an  utter- 
ly unfounded  and  capridous  belief  that  the 
conductor  had  given  the  signal.  Loneer  v. 
Lehigh  Valley  B.  R.  Co.,  196  Pa.  610,  46  AQ. 
937 ;  Schley  v.  Susquehanna  ft  New  York  B. 
R.  Co.,  227  Pa.  494,  76  Atl.  207,  186  Am.  8t 
Rep.  906,  19  Ann.  Gas.  1019;  Walters  v. 
American  Bridge  Co.,  234  Pa.  7,  82  Atl.  1108. 
But  the  learned  trial  Judge  gave  them  a 
license  to  disregard  the  testimony  by  say- 
ing: "If  you  conclude  the  conductor  gave  it 
(the  signal)  say  so."  And  their  answer 
fairly  Illustrates  what  may  result,  especially 
in  this  class  of  cases,  when  a  trial  Judge 
permits  a  Jury  to  return  a  verdict  against 
the  evidence;  for  the  startling,  spedflc  find- 
ing was  that  the  conductor  *^ve  the  signal  - 
to  start  the  car."  Still  more  startling,  in 
view  of  this  finding.  Is  a  second  <me,  almost 
Immediately  following,  that  "the  person  who 


*For  othor  cases  see  lun*  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  K«7-No.  Sertoi  4  Rep'r  Ind< 
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gave  the  stgnal  was  in  fall  view  of  tlie  c<m- 
duGtor  when  it  was  given.'*  If  nothing  more 
were  disclosed  by  the  aaslgnmeats  of  error 
than  these  two  findings,  the  first  In  the  teeth 
ct  the  evidence,  and  the  second  utterly  In- 
coDBlBtent  with  the  first,  the  case  would  hare 
to  be  retired;  fo^  the  Jury  may  hare  found 
against  the  defendant,  because  they  believed. 
In  spite  of  all  the  evidence  to  the  contrary, 
that  tbB  conductor  had  given  the  signal  to 
start  the  cat. 

[2]  While  the  court  spedflcally  Instructed 
the  Jury  to  find  whether  the  conductor  had 
given  the  signal  to  start  the  car,  they  were 
at  the  same  time  told  that  who  gave  It 
was  not  of  controlling  Importance,  if  the 
motorm'an  started  It  "suddenly,  with  a 
jerk  and  Jar."  In  this  we  cannot  concur. 
The  negligence  specifically  chained  against 
the  defendant  In  the  pleadings,  and  which  it 
was  called  upon  to  answer,  Is  that  the  con< 
ductor  carelessly  started  the  car.  This 
means  that  he  carelessly  gave  the  signal  to 
the  motorman  to  start;  for  he  himself  had 
nothing  to  do  with  the  controller.  If  the 
plaintiff  was  Injured  in  the  manner  described 
by  her.  It  was  because  the  car  was  started 
before  she  was  given  an  opportunity  to  alight 
safely  from  it,  and  the  proximate  cause  of 
her  injuries  was  the  premature  starting  of  It 
In  pursuance  of  a  signal,  whether  It  started 
suddenly  or  not  If  It  was  started  by  a  sig- 
nal given  by  a  passenger,  without  the  au- 
thority or  knowledge  of  tbe  conductor,  the 
appellee  cannot  recover.  Cohf?n  v.  Philadel- 
phia R.  T,  Co.,  228  Pa.  243,  77  Atl.  500;  Ferry 
v.  Manhattan  Railway  Co.,  118  N.  T.  497. 
23  K  E.  S22 ;  Krone  v.  Electric  RaUway  Co., 
97  Mo.  App.  609,  71  S.  W.  712;  Moore  v. 
"Woonsocket  Street  R.  Co.,  27  R.  I.  450,  63 
Atl.  313,  114  Am.  St.  Rep.  59;  Fanshaw  v. 
Norfolk  &  Portsmouth  Traction  Co,,  103  Va. 
000,  61  S.  E.  790.  But  the  case  was  for  the 
jury  under  testimony  from  which. they  could 
have  found  that  the  person  who  gave  the 
signal  to  start  was  In  full  view  of  the  con- 
ductor when  it  was  giveo,  and  he  might, 
by  tbe  exercise  of  reasonable  diligence,  have 
prevented  It.  Foreman's  own  testimony  was 
that,  when  be  gave  tbe  signal,  he  was  right 
inside  of  the  door,  with  his  head  outside  of 
It.  If  this  were  so,  be  was  In  plain  view  of 
tbe  conductor  on  the  platform. 

[3]  If  the  testimony  of  the  witnesses  calle<l 
by  the  defendant  was  to  be  believed  by  the 
Jury,  the  plaintiff  was  safely  on  the  ground 
before  the  car  started,  and  her  complaint 
against  the  defendant  is  groundless.  The 
testlmmy  of  these  witnesses,  flatly  contra- 
dictory of  plain tlfTs  uncorroborated  state- 
ment of  how  she  was  injured,  was  not  only 
iffinimte^^ri,  tmt  some  of  it  iras  misquoted  in 
the  charge  to  the  Jury.  One  of  the  witnesses 
who  testified  positively  that  he  saw  the  plaln- 
tlfl  get  off  the  car,  and  that  she  was  down  on 
the  ground  before  it  started,  was  ctnoted  as 


testtfrlng  that  "be  'thought  she  nad  breached 
Ute  ground."  Tbe  testimony  ctf  this  witness 
was  characteilxed  as  **remarbLble,"  and,  in 
referring  to  tbe  testimony  of  the  conductor, 
the  trial  Judge  said,  "he  would  have  yon  be- 
lieve it."  This  improper  language  threw  dis- 
credit i^n  the  conductor.  The  complaint 
of  the  appellant  that  the  charge  bad  the 
effect  of  Improperly  dlscredltli^  its  witness- 
es cannot  be  overlooked. 

Tbe  seventh,  eighth,  ninth,  fourteenth,  and 
seventeenth  assignments  of  error  are  sustain- 
ed, and  the  Judgment  la  reversed  with  a 
venire  fhdas  de  nova 


BGOLP  V.  CITY  OF  YORK. 
(Supreme  Court  of  Pennsylvania.  July  1, 1914.) 
L  Municipal  Oobpobations  (8  374*)— Con- 

TBACTS— CONSTBUCTION  OW  SeWEK— DAKAOES 
FOB  IttLAT— QtrXSTZON  FOB  JUBT— COHIUOT- 

zno  Evidence. 

Where,  in  a  contractor's  action  for  the  bal- 
ance due  under  a  sewer  contract,  tbe  evidence 
was  conflicting  ai  to  the  damages  resulting  from 
plaintitTs  dtHay,  for  which  damagea  defendant 
claimed  a  set-off,  but  chose  to  prove  the  amount 
and  not  to  InsiBt  on  a  contract  stipulation  giv- 
ing it  a  right  to  deduct  a  certain  amount  for 
each  day's  delay,  the  amount  to  be  awarded  for 
such  delay  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  906,  910;  Dee.  IHg. 
S  874.*] 

2.  Municipal  Oobpobations  (8  362*)— CoH- 

TBACTS— CONBTBUCTION  OF  SeWAQE  SYSTEU 

— Damaqes  fob  Delay— Waiveb. 

That  the  city  ordered  the  contractor  to 
complete  a  sewage  system  shortly  before  and  aft- 
er the  time  stipulated  by  the  contract  for  the 
completioQ  thereof,  did  not  constitute  a  waiver 
of  the  city's  right  to  damnges  for  delay. 

[Ed.  Note. — For  other  cnsps,  see  Municipal 
Corporations,  Cent.  Dig.  gg  81)4,  8!)5 ;  Dec  Dig. 

Appeal  from  Court  of  Common  Pleas, 
York  County. 

Assumpsit  by  Harry  Egolf,  trustee  In  bank- 
ruptcy of  George  W.  Ruch  &  Co.,  substituted 
plaintiff  for  George  W.  Ruch  and  another 
trading  and  doing  business  as  George  W. 
Ruch  &  Co.,  against  the  City  of  Tork.  From 
a  Judgment  for  plaintiff  for  less  than  tbe  re- 
lief claimed,  he  appeals.  Afflriued. 

AT^ed  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  STEWART,  and  MOSCHZISK- 
ER,  JJ. 

H.  C.  Nlles,  V.  K,  Keesey,  and  J.  S.  Black, 
all  of  York,  and  W.  A.  Carr,  of  Pblladelphia, 
for  appellant.  John  L.  Rouse,  City  Sol.,  of 
York,  for  appellee. 

BCOSCHZISKEB,  J.  This  appeal  is  by  a 
plaintiff  who  recovered  a  veixllct  upon  which 
Judgment  was  entered,  and  who  now  claims 
that  several  items  of  set-off  should  not  have 
been  allowed  to  tbe  defendant  He  contends 
that,  under  tbe  law  and  the  evidence,  cer- 
tain speidflc  requests  for  binding  instructions 
In  bis  favor,  covering  the  items  In  question, 
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should  bare  been  affirmed,  and  that,  following 
the  refusal  of  these  requests,  he  was  entitled 
CO  judgment  non  obstante  veredicto  for  the 
total  of  such  items;  finally,  that,  since  the 
court  below  declined  to  change  the  Judgment 
entered  by  increasing  the  award  to  bim,  error 
was  committed  which  should  be  remedied  on 
this  appeal. 

The  action  was  In  assumpsit  to  recover  a 
balance  claimed  to  be  due  on  a  contract  for 
the  construction  of  part  of  a  sewage  system 
in  the  city  of  York,  and  to  secure  Incidental 
damages.  Wben  the  case  was  here  before 
(233  Pa.  36,  81  AtL  891),  we  decided  that, 
while  the  contract  contained  an  arbitration 
clause,  yet,  the  plalntlGE  was  entitled  to  trial 
by  jury  on  several  Issues  not  within  the  juris- 
diction of  the  designated  arbiter,  and  these 
were  the  matters  involved  at  the  last  trial. 
Originally,  deductions  aggregating  over  $20- 
000  were  made,  and  the  plalntifT  states  In  bis 
paper  book: 

'The  right  •  •  •  to  claim  two  of  these 
deductions  ia  the  only  question  raised  on  this 
appeal ;  the  sum  of  $10,865.98  was  deducted  as 
liquidated  damages  for  failure  to  complete  work 
tmder  the  contract  on  or  before  June  1,  1903, 

*  *    *   and  $5,388.15  was  deducted  as  the 

amount  expended     *     *    *     for  deaniog. 

•  •  •** 

The  appellant  c<mtends: 

"The  evidence  shows  concludvely  that  the  city 
had  waived  its  right  to  a  penalty  for  noncomple- 
tlon  on  June  1,  1906,  that  the  contractors  were 

not  obliged  to  clean  the  sewers  and  could  not 
be  charged  with  the  costs  thereof,  and  that  the 
plaintiff  was  entitled  to  a  verdict  for  the  amount 
of  these  two  Items  with  interest." 

[1]  It  is  unnecessary  to  express  an  opinion 
on  the  propriety  of  the  practice  involved  in 
this  effort  by  a  plalntiflC  who  secured  a  ver- 
dict and  judgment  to  have  the  amount  award- 
ed Increased  in  the  way  here  attempted,  for, 
on '  the  merits,  we  are  not  convinced  of  re- 
versible error.  A  thorough  examination  of 
the  record  satisfies  us  that  the  evidence  was 
sufficient  to  sustain  the  verdict  as  rendered, 
and  we  feel  that  the  court  below  fairly  sub- 
mitted the  case  to  the  Jury.  The  testimony 
was  voluminous  and  the  proofs  confilctlng. 
As  stated  by  the  learned  trial  judge,  In  his 
comprehensive  opinion  refusing  to  enter 
judgment  notwithstanding  the  verdict: 

"  •  •  •  A  review  of  the  notes  shows  that 
all  the  relevant  testimony  offered  was  admitted, 
so  as  to  Kive  the  jury  a  clear  view  of  all  the  con- 
troverted facts,  •  *  •  The  trend  of  the  plain- 
tiEt's  evidence  was  to  prove  that  the  delay  in 
completion  •  •  •  was  caused  hy  the  defend- 
int  in  its  neglect  to  give  lines  and  grades  and 
furnish  sufficient  insnectors  to  enable  the  con- 
tractors to  punctually  and  expeditiouBly  carry 
out  the  contract.  •  *  •  The  proof  offered  by 
the  defendant  tended  to  show  that  the  contrac- 
tors were  without  sufficient  number  of  men  to 
complete  the  contract  within  the  time  limit,  that 
they  were  arbitrary  in  the  conduct  of  the  work, 
and  that  if  they  would  have  followed  the  instruc- 
tions of  the  city's  authorized  agents,  the  con- 
tracts could  have  been  completed  in  the  time 
specified.  It  also  produced  evidence  to  show  that 
after  the  city  baa  taken  the  uncompleted  con- 
tract from  the  plaintiffs,  under  its  claim  of  right 


in  the  contract.  It  could  not  Inspect  the  work 

done  by  the  contractora  on  account  of  the  ac- 
cumulated cement,  dirt,  and  other  substances 
stipulated  against  m  the  contract,  which  made  it 
necessary  to  clean  the  sewers  before  they  could 
be  so  inspected.  Evidence  was  admitted  to  show 
the  actual  work  done  and  money  expended  by  the 
cl^y  to  clean  the  sewera  for  the  purpose  of  in- 
spection: and  the  officers  and  engineers  of  the 
city  explained  the   *   *    *   amounts  expended 

*  •  ♦  in  completing  •  •  •  under  article 
17  of  the  contract  proper." 

Although  article  17  provides  that  "time  is 
of  the  essence  of  this  contract,"  and  that 
the  dty  is  "authorized  to  deduct  and  retain 

•  *  •  the  sum  of  $50  per  day  as  liquidated 
damages,"  nevertheless,  the  award  for  delay 
was  not  treated  as  a  penalty,  or  even  as  liq- 
uidated damages,  for  the  defendant -did  not 
Insist  upon  a  right  to  deduct  the  set  per  diem 
sum  of  $50 ;  on  the  contrary,  it  offered  proof 
of  actual  damages  suffered  through  the  delay. 

ri]  Again,  the  fact  that  the  contractor  was 
ordered  to  do  work  shortly  before  and  after 
June  1,  1906,  is  not.  under  the  drcnmstances 
of  this  case,  sufficient  to  show  a  waiver  by 
the  dty  of  its  rights  to  damages  for  delay. 
The  evidence  accepted  by  the  Jury  was  ample 
to  prove  that  the  city's  representatives  had 
done  all  they  reasonably  could  to  fadlltate 
the  performance  of  the  work,  and  that  had 
the  contractor  promptly  furnished  labor  and 
material  the  operation  could  have  been  com- 
pleted on  time;  hence,  the  fact  that  after 
June  1,  1906,  the  dty  continued  to  call  upon 
the  contractor  to  proceed  with  his  work, 
would  not  bar  it  from  claiming  damages  tor 
delay.  See  York  v.  York  St  Railway  Oa, 
229  Pa.  236,  244,  245,  78  Ati.  128.  < 

In  conclusion,  without  attempting  to  an- 
alyze all  the  evidence,  it  is  apparent  that 
the  defendant  had  the  right  and  was  obliged 
to  dean  the  sewers,  and  that  the  contrador 
was  liable  for  the  proper  cost  of  bo  dolnff; 
further,  this  Item  was  suffidently  proved. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


LEADER  T.  NORTHERN  CENT.  RT.  00. 
(Supreme  Court  of  Pennsylvania.  July  1, 1914J 

RAILROAns  (I  850*)  —  CBOSaiNQ  ACCXDEITT  — 

Submission  or  Cask— SumcmnoT  or  Evi- 
dence. 

Evidence  in  an  action  for  injuries  to  a 
person  driving  on  a  country  road,  from  being 
struck  by  a  train  at  a  crossing,  held  insufficient 
to  authorize  submitting  the  case  to  the  jury  on 
the  questions  of  excessive  speed  and  negligent 
failure  to  give  warning  of  the  approach  of  the 
train. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  §§  1152-1192;  Dec.  Dig.  {  350.*] 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Trespass  by  Annie  M.  Leader  against  the 
Northern  Central  Railway  Company  for  per- 
sonal injuries.  From  Judgment  toe  defoid- 
ant,  on  directed  verdict,  plaintiff  i^tpeals; 
Affirmed. 


•For  other  cases  sm  mn*  toplo  and  sectton  NUMBER  io  Dec.  Dig-  A  Am.  Die.  Key-No.  Series  &  Bep'r  Xodexw 
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Argued  before  FBLL,  a  J„  Ukd  BROWN. 
POTTEB.  STBWABT.  and  MOSGHZIS- 
KEB,  JJ. 

James  O.  Olessner  and  K.  W.  Altland,  both 
of  Tork,  for  appellant.  Blchard  B.  Cochran, 
Sniyser  Williams,  and  George  Hay  Kain, 
all  of  Tork,  for  appellee^ 

STEWART,  J.  The  plaintiff's  hnsbana  met 
with  Injuries  which  resulted  In  his  death, 
while  attempting  to  drive  across  the  tracks 
of  the  defendant  company  at  a  public  cross- 
ing near  or  within  the  limits  of  a  country 
Tillage  In  York  county.  The  action  was 
brought  to  recover  damages. 

The  specific  act  of  negligence  charged  In 
the  statement  of  claim  as  causing  the  loss 
and  Injury  complained  of  was  the  unlawful, 
negligent,  and  careless  running  at  great  speed 
of  the  tialn,  which  collided  with  the  wagon 
occupied  by  the  deceased,  and  which  he  was 
at  the  time  driving.  A  much  wider  scope 
was  given  the  inquiry  on  the  trial.  Notwith- 
standing the  statement  contained  no  aver- 
ment of  other  negligence  than  excessive  speed 
of  the  train,  the  main  conteution  on  plalntUTs 
behalf  seemed  to  be  that  the  colllrion  result- 
ed because  no  signal  or  warning  was  given  of 
the  approach  of  the  train.  The  <mly  aver- 
ment In  the  statement  touching  this  feature 
of  tbe  case  was,  not  that  the  usual  and  cus- 
tomaiy  signal  had  not  been  given,  but  that 
the  deceased,  having  listened  and  hearing  no 
such  sound  and  seeing  no  rignal,  drove  his 
borse  and  wagon  upon  the  track  where 
the  public  highway  crosses  the  same.  Ttu 
ground  was  shifted,  apparently  for  tbe  rea- 
son that  it  appeared  in  plaintiff's  own  case 
that  the  train  was  being  run  on  schedule 
time,  at  something  like  30  miles  an  hour, 
with  no  circumstances  shown  warranting  an 
Inference  that  maintaining  such  a  rate  of 
e^peed  at  the  place  where  the  accident  oc- 
curred vas  undue  or  excessive.  Further- 
more, it  was  apparent  that  if  the  accident 
happened  as  plaintiff's  witnesses  described, 
the  rate  of  speed  was  not  a  ftictor  In  the  case. 
With  horses  and  wagon  on  tbe  track,  and 
knowledge  of  the  approaching  train,  and  the 
collision  occurring  instantly,  the  collision 
would  liave  been  Inevitable  even  though  the 
train  had  been  running  at  a  greatly  reduced 
rate.  Eliminating,  then,  this  feature  of  the 
case  from  the  discussion,  nothing  remained 
bnt  the  question  whether  defendant  was  neg- 
ligent In  falling  to  properly  signal  the  ap- 
proach of  the  train.  The  woman  who  ac- 
companied the  deceased  in  the  wagon  at  the 
time  of  the  collision  testlded  that  she  heard 
no  bell  or  whistle  or  approaching  train  un- 
til th^  were  on  the  track,  when  she  first 
heard  a  whistle  and  then  a  crash.  No  other 
witness  called  by  plaintiff  on  this  branch  of 
the  case  goes  quite  so  far ;  one  testlfled  tiiat 
he  did  not  remember  whether  or  not  a  whis- 


tle was  blown  before  tihe  wagon  was  on  the 

track,  while  the  tmly  remaining  witness  testi- 
fied that  she  had  heard  a  whistle  before 
that  As  against  this  defendant  called  some 
16  witnesses,  all  of  whom  testlfled  that  they 
had  heard  whistle  and  bells  sounded  at  and 
beyond  the  usual  place,  the  whistling  post 
This  Included  the  trainmen,  three  of  the  pas- 
sengers on  the  train,  and  five  repairmen  who 
were  working  at  the  time  at  or  near  the 
whistling  post  The  evidence  adduced  by 
plaintiff  on  this  point  giving  it  Its  fuU 
weight  was  not  only  unsatisfactory  to  a  de- 
gree, because  exclusively  negative,  and  feeble 
at  that,  but,  being  negative — our  reference 
here  Is  the  testimony  of  the  occupant  of  the 
carriage  who  could  only  say  that  she  heard 
no  signal  or  warning  until  on  the  track — it 
is  opposed  by  that  of  the  other  witness  call- 
ed by  plaintiff  who  testlfled  that  she  heard 
a  whistle  given  before  the  wagon  had  started 
across.  On  this  state  of  the  evidence  the 
learned  court  directed  a  verdict  for  defend- 
ant In  his  opinion  filed  discharging  rule  for 
a  new  trial,  he  well  says,  that  there  was 
no  substantial  or  material  evidence  in  the 
case  as  ought  to  reasonably  satlsO'  a  Jury 
of  the  defendant's  negligence.  In  this  con- 
clusion we  concur. 
The  Judgment  la  affirmed. 


In  re  FOBBY'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.   Jnlv  1. 

1914.) 

1.  ESECUTOBB  AND  AdMINISTBATOBS    (i  478*) 
— ACCOONTING — IHTEBEST. 

Where  an  award  on  the  audit  of  admlnis- 
tratots'  accounts  for  payment  of  the  indebted- 
ness of  decedent  on  certain  notes  of  which  he 
was  joint  maker  with  four  others  was  confirmed 
by  the  court,  and  the  administrators  failed  to 
make  payment,  interest  was  properly  charge- 
able on  the  award  from  the  date  of  such  con- 
firmation. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdiTdnistrators,  Cent.  Dig.  ji  20G3;  Dec 

2.  EXKCUTOBS  AND  AdHINISTBATOBS  (|  filO*) 
—AVDJT  07  ACOOUHT-hCOHGX.CBIVENBBS  OW 

Decbbe. 

Where  no  epiilication  was  made  to  open  a 
decree  confirminE  the  audit  of  administrators' 
accounts,  the  orphans'  court  was  without  Juris- 
diction to  appoint  an  auditor  to  redistribute 
the  estate,  thouich  two  of  decedent's  heira  were 
joined  in  tbe  answer  of  tbe  accountants  to  a  pe- 
tition for  payment  of  an  award  made  by  the 
decree. 

.  [Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  88  2235-2256: 
Dec.  Dig.  S  510.*] 

Appeal  from  Orphans'  Court  York  County. 

In  the  matter  of  Forry's  Estate.  From  a 
decree  making  absolute  the  rule  to  pay  award, 
Paul  H.  Forry  and  another,  administrators 
of  the  estate  of  Jesse  Forry,  deceased,  ap- 
peal. Affirmed. 

See,  also,  241  Pa.  354,  88  Aa  677. 

The  facts  appear  In  the  following  opinion, 
by  Wanner,  P.  J. ; 


•For  other  caM  im  same  topie  and  iMUoa  NUUBBR  In  Dm.  DIs.  ft  An.  Sic  KMr-Ha.  Swlw  ft  lUp'r  Ind«x« 
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The  auditor's  report,  awardinR  the  aum  of 
¥1,815.92  to  the  administrators  ot  Jesae  Forry, 
deceased,  "to  pay  tho  indebtednesa  of  tbe  de- 
cedent on  notes  of  Wm,  H.  Overbaugh  et  al., 
upon  which  decedent  ia  joint  maker,"  was 
finally  coufirmed  on  the  2d  day  of  December, 
1907.  i^aid  administrators  having  failed  tb 
make  said  payments,  Wm.  II,  Ovcrhaujih,  on 
the  11th  day  of  March,  1912,  petitioned  the 
court  for  an  order  upon  them,  either  to  pay 
said  award  to  him  for  payment  to  tbe  parties 
holding  said  notes,  or  to  pay  the  sum  to  said 
holders  directly.  Tbe  testimony  taken  in  sup- 
port of  said  petition  showed  the  dates  and 
amounts  of  the  notes  in  question,  the  names  of 
the  payees,  and  that  Wm.  H.  OverbauEb,  George 
D.  Gitt,  Carl  Krdman,  and  John  Krug  were 
the  four  joint  makers  who  bad  paid  said  notes 
in  full,  without  any  contribution  toward  their 
payment  by  the  decedent,  who  was  also  a  joint 
maker  of  the  same,  or  by  bis  estate. 

On  the  8th  of  July,  1612,  tbe  court  ordered 
the  accountants  to  pay  "to  the  holders  of  the 
decedent's  promissory  notes  specified  in  the 
depositions  filed  in  this  case,  on  or  before  the 
first  Monday  ot  August,  1012,  their  respective 
ratable  proportions  of  the  money  awarded  them 
for  that  purpose,  by  the  auditor  distributing 
said  decedent  B  estate,  to  wit,  the  sum  of  $1,- 
815.92,  with  interest  from  tbe  2d  day  of  De- 
cember, 1807." 

Counsel  for  neither  party  asked  for  any  more 
specific  order,  or  informed  tbe  court  that  there 
might  be  any  difficulty  in  adjusting  tbe  pay- 
ments by  reason  of  the  uncertainty  of  the 
court's  order,  or  of  the  testimony  submitted. 

On  an  appeal  to  tbe  Snpreme  Court,  however, 
it  appeared  that  the  evidence  did  not  accurately 
disclose  the  precise  sums,  or  proportions  of  the 
whole  amount  paid,  which  Wm.  H.  Overbauffh 
et  al.,  had  severally  contributed  to  tbe  payment 
of  the  notes  in  question.  Said  court  therefore 
held  that  the  petitioner  should  be  required  "to 
show  definitely  tbe  parties  to  whom  the  money 
is  payable,  and  the  amount  payable  to  each. 
When  this  is  done  a  decree  can  be  entered  re- 
quiring its  payment  by  the  administrator." 
This  has  now  been  done.  The  undisputed  evi- 
dence, since  taken,  shows  that  the  notes  in 
question,  on  which  the  decedent,  Jesse  Forry, 
was  joint  maker  with  Wm.  H,  Overbaugh, 
George  D.  Gitt,  Carl  Erdman,  and  John  Krug, 
were  paid  in  full  by  tbe  four  last-named  par- 
ties, by  the  contribution  of  equal  amounts  by 
each  of  them  for  that  purpose.  The  total  face 
value  of  said  notes  was  $10,900,  and  the  total 
of  principal  and  interest  paid  by  said  parties 
thereon  was  $11319.  The  several  notes  and 
tbe  checks  used  to  pay  them  were  produced. 
Wm.  H.  Overbaugb,  Carl  Erdman,  George  D. 
Gitt,  and  John  Krug  are  therefore  each  entitled 
to  receive  from  the  accountants  tbe  one-fourth 
part  of  said  award  of  $1,815.92  with  interest 
thereon  from  the  final  confirmation  of  said  au- 
ditor's report. 

[II  Demand  had  been  made  on  the  account* 
ants  for  the  payment  of  these  notes  even  before 
the  audit  was  concluded,  and  a  statement  of 
tbe  amounts  due  the  parties  was  submitted  to 
counsel  for  the  accountants  for  use  before  the 
auditor  in  adjusting  this  award.  All  the  sub- 
sequent delay  in  payment  being  without  legal 
justification,  interest  is  properly  chargeable 
thereon  from  the  date  of  the  final  confirmation 
of  the  aoditor's  report,  to  wit,  December  2, 
1907. 

[2]  The  joinder  of  two  of  the  heirs  of  the  de- 
cedent in  tbe  second  answer  of  the  accountants 
to  the  petition  for  payment  of  this  award  does 
not  change  tbe  legal  status  of  the  case,  in  the 
absence  of  any  application  to  open  the  decree 
confirming  said  auditor's  report.  We  cannot 
therefore  appoint  an  auditor  to  redistribute  the 
estate  of  decedent,  or  this  award  of  $1,815.92 


as  a  part  thereof.  Indeed,  in  tbe  face  of  tiie 
undisputed  evidence  submitted,  there  are  no 
such  allegatfons  of  fact  in  the  answer  to  the 

petition,  as  would  entitle  the  respondents  to 
have  said  decree  opened  or  set  aside. 

John  Krug,  one  of  tiie  joint  makers  of  tie 
notes  in  question,  is  now  deceased,  and  David 
D.  Krug  and  Paul  Kmg  are  bis  ezecators. 

And  now,  to  wit,  October  27,  1913:  It  is 
ordered  and  decreed  that  Paul  H.  Forry  and 
John  E.  Rhodes,  administrators  of  the  estate 
of  Jesse  Forry,  deceased,  do  pay  to  Wm.  H. 
Overbaugh,  George  D.  Gitt,  and  Carl  Erdman, 
each  the  sum  of  $631.03.  and  to  the  said  Da- 
vid D.  Krug  and  Paul  Krug,  as  executors  of 
John  Krug,  deceased,  tbe  sum  of  $631.03,  with- 
in 20  days  of  this  date,  said  sums  being  in  full 
payment  and  satisfaction  of  tbe  sum  of  $1,- 
815.92,  awarded  said  administrators  for  that 
purpose,  on  the  11th  day  of  November,  1911 ,  by 
the  auditor  distributing  the  estate  of  Jesse 
Forry,  deceased,  and  of  the  interest  accrued 
thereon  from  December  2,  1907,  to  this  date. 
It  ia  also  ordered  that  the  costs  of  all  proceed- 
ings to  enforce  payment  of  Mid  award  be  paid 
by  said  administrators. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  STEWART,  and  MOSCHZISKER. 
JJ. 

J.  S.  Black,  of  York,  and  C  E.  Ehrehart, 
of  Hanover,  for  appellants.  H.  C.  Nlles,  M. 
S.  Nlles,  C.  A.  May,  and  George  E.  Neif.  all 
of  York,  for  appellees. 


PER  CURIAM.  Tbe  decree  appealed  from 
is  in  entire  accordance  with  tbe  ruling  of  this 
court  in  a  former  appeal  by  tbe  admlnistra^ 
tors  of  the  same  estate.  See  Ferry's  Bat, 
241  Pa.  854,  88  AtL  677. 

Tbe  decree  1>  affirmed,  at  the  cost  ct  tba 
anpellants. 


HARTUAN  T.  WESTERN  MARYLAND  ET. 
CO. 

(Supreme  Court  ot  Pennsylvania.  July  1. 1914.) 

1.  Masteb  and  Skbvant  (5  287*)— INJUBT  TO 
Bbakeman — Neqliqenoe-— Question  fob  Ju- 
et — kvidence. 

Where,  in  a  brakeman's  action  for  injuries, 
brought  under  Act  Cong.  April  22,  1908,  c  1^ 
35  Stat  65  {U.  S.  Comp.  St.  1913.  H  8657- 
8665),  making  interstate  carriers  liable  for  in- 
juries to  an  employ^  from  the  negligence  of  an- 
other  employ^,  a  rule  of  defendant,  fixing  tbe 
maximum  speed  of  trains  such  as  that  on  which 
plaintiff  was  riding  at  20  miles  an  hoar,  was  of- 
fered in  evidence,  and  plaintiff  testified  that 
the  train  was  running  from  25  to  30  mites  an 
hoar  when  the  engineer,  without  warning,  sod* 
denly  put  on  and  released  tbe  brakes,  thereby 
throwing  plaintiff  from  the  top  of  the  car,  the 
court  was  authorized  to  sabmit  the  case  to  the 
jury  on  the  question  of  defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1034,  1046.  1051,  1052, 
1054r-1067 ;  Dec.  Dig.  {  287.*] 

2.  ApraAL  AND  Kbbob  (I  994*)— Scope  or 
Review  —  Cbedibiutt  or  wxtnksses  — 
Speed  of  Tbain. 

Where,  in  a  brakeman's  action  for  injuriea 
from  being  thrown  from  tbe  top  of  a  car,  plain- 
tiff's testimony  that  the  speed  of  the  train  was 
excessive  was  contradicted  by  tbe  testimony  of 
other  witnesses,  all  of  whom  were  employ^  of  de- 


*For  other  obmb  tm%  same  topio  and  section  NUMBBB  la  Dec  Dig.  *  Am.  Dig.  Key-Ma  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


PlU) 


HARTMAN  v.  WESTERN  MARYLAND  RT.  CO. 


699 


fendant,  the  credibilitT  of  such  witnesses  wu 
for  tfa«  Jury  and  not  for  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  3901-3000;  Dec.  Dig.  t 
994,*] 

8.  Teial  (8  256*)— iNSTBTJcnoNS— Request— 

CBEDiniLITY  OP  WlTNBSSES. 

Where,  in  a  brakemaa's  action  for  injnriea 
from  being  thrown  fnm  the  top  of  a  car,  the 
court  instructed  that  plaintiff's  testimony  as  to 

the  speed  of  the  traio  was  but  an  expression  of 
his  individual  judgment,  in  which  he  was  not 
corroborated,  and  called  the  jury's  attention  to 
teatimony  In  contradiction  thereof,  failnxe  to 
more  Bpedflcallj  instruct  thereon  was  not  er- 
ror, in  the  absence  of  a  request 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  628-041 ;  Dec.  Dig.  8  256.*] 

4.  Maoteb  and  Sebvant  (|  216*)— Injukt  to 

BBAKEUAN— ASSVHPTION  OF  RISK— NeGLI- 
aXNOE. 

A  brakeman  in  the  employ  of  a  railroad 
company  engaged  in  interstate  commerce  assumes 
only  such  risks  of  being  jolted  from  the  top  of 
a  car  as  ordinarily  exist  and  not  the  risk  of 
being  jolted  from  the  car  -by  the  negligence  of 
the  engineer  in  suddenly  applying  and  releasing 
the  brakes  while  the  train  was  Deing  run  at  a 
speed  in  excess  of  that  permitted  by  the  com- 
pany's rules. 

[Ed.  Note. — For  other  c&sra,  see  Master  and 
Servant,  Cent  Dig.  88  56T-573;  Dec  Dig.  8 
216.*] 

Appeal  from  Court  of  Common  Pleas,  York 

County. 

Action  by  Ivan  B.  Hartmon  against  tbe 
Western  Maryland  Railway  Company.  From 
a  Judgment  for  plalntUf,  defendant  appeals. 
Affirmed. 

Wlanner,  P.  J.,  filed  the  fbllowlng  (qplnion 
Id  the  court  below: 

The  plaintiff  having  secured  a  verdict  for  dam- 
afices  for  personal  injuries,  motions  for  a  new 
trial,  and  for  judgment  non  obstante  veredicto, 
have  been  filed  by  the  defendant  in  this  case. 
The  plaintiff's  only  ground  of  recovery  was  the 
alleged  negligence  of  the  engineer  of  the  defend- 
ant's train:  (1)  In  running  at  a  rate  of  speed 
which  was  dangerous  and  in  excess  of  the  maxi- 
mum safe  rate  fixed  by  the  rules  of  the  defend- 
ant company  itself;  (2)  in  negligently  applying 
the  brakes  on  the  en^e,  thereby  causing  exces- 
sive and  unusual  jolting  end  swaying  of  the  cars, 
which  threw  the  plaintiff  off,  and  injured  bim. 
The  proof  of  defendant's  negligence  practically 
rested  upon  the  testimony  of  the  plaintiff  alone, 
who  was  a  brakeman  in  its  employ.  He  was 
contradicted  by  two  engineers,  one  fireman,  and 
another  brakeman,  who  were  on  the  same  train 
at  tiie  time  of  the  accident,  as  to  the  most  ma< 
terial  facts  of  the  case.  Tbe  average  rate  of 
speed  maintained  on  that  trip,  according  to  the 
train  record,  was  10^  miles  per  hour.  The 
maximum  rate  at  which  the  rules  of  the  compa- 
ny permit  freight  trains  to  be  run  was  20  miles 
per  hour,  and  employes  were  iostrncted  tiiat  a 
higher  rate  was  unsafe.  This  train  contained 
31  cars,  loaded  with  1700  tons  of  freight,  and 
was  drawn  by  two  locomotive  engines. 

A  new  triu  Is  asked  for  mainly  because  the 
Terdict  for  the  plaintiff  was  against  the  weight 
of  the  evidence,  on  the  subject  of  the  defendant's 
negligence,  and  because  the  court  refused  binding 
instructions  for  tbe  defendant.  The  other  rea- 
sons were  not  pressed  at  the  argument 

The  plaintiff  testified  that  the  accident  hap- 
pened at  the  foot  of  a  downgrade,  on  a  short 
curve  just  at  tbe  beginning  of  an  upgrade,  while 
the  train  was  running  at  the  rate  of  from  25 


to  30  miles  per  hour.  He  alleges  that  he  was 
thrown  off  the  top  of  a  swaying  car,  by  a  serieft 
of  violent  and  miusual  jolts  and  jerks  resulting 
from  sadden  and  repeated  application  of  tbe 
brakes  by  tbe  engineer.  The  defendant's  four 
trainmen  6xed  tbe  speed  of  the  train  at  eight 
miles  per  hour,  though  tbe  fireman  admitted 
his  inability  to  properly  judge  the  rate  of  speed. 
Tbe  other  uiree  were  positive,  however,  and  weie 
employ^  of  longer  experience  than  the  plaintiff 
himself,  in  train  work.  If  the  weight  of  the  evi- 
dence depended  solely  upon  tbe  number  of  wit- 
nesses testifying  to  the  rate  of  speed,  with  no  ref- 
erence to  other  collateral  facts  and  circumstances, 
this  testimony  would  be  very  strongly  against 
tbe  plaintiff.  But  there  are  certain  significant 
facts  in  tbe  case,  throwing  light  on  tbe  rate  of 
speed  that  a  heavily  loaded  train  of  cars  like 
this  would  probably  have  attained  at  tbe  place 
of  this  accident.  There  was  a  stretch  of  straight 
track  nearly  2,000  feet  long,  down  which  it  ap- 
pears that  tbe  train  ran,  to  the  curve  at  tbe  foot 
of  it,  where  the  accident  occurred.  Under  or- 
dinary running  ctmditians  tbe  speed  of  a  train, 
under  such  drenmstances,  would  naturally  be 
much  accelerated,  so  that  this  one  would  most 
probably  have  attained  a  rate  above  Its  average 
speed  of  16%  miles  per  hour.  Yet  the  train- 
men estimated  its  speed  at  the  time  of  the  ac- 
cident at  only  half  the  average  rate  per  hour 
at  which  ^e  train  record  shows  that  it  bad  ac- 
tually traveled  during  the  entire  trip.  One  of 
the  men  even  fixed  tbe  rate  as  low  as  six  miles 
per  hour.  This  would  seem  to  be  quite  improb- 
able, and  the  jury  may  have,  for  that  reason, 
found  the  fact  against  me  defendant's  witnesses. 
Under  such  circumstances,  it  was  clearly  for  the 
jury  to  determine  the  credibili^  of  tbe  witnesses, 
and  the  weight  to  be  given  to  their  testimony, 
and  tbe  court  cannot  reverse  its  finding.  Tbe 
plaintiff  was  a  much  interested  party.  All  the 
other  witnesses  as  to  speed  and  the  application 
of  the  brakes  were  employ^  of  the  defendant 
and  possibly  influenced  by  that  fact  There  was 
some  contradictory  evidence  as  to  where  the  up- 
grade bei^.  Some  of  tbe  defendant's  witnesses 
placed  it  farther  west  than  the  point  fixed  by 
the  plaintiff.  Tbe  civil  engineer  of  the  road  fix- 
es the  upgrade  at  about  one  foot  per  mile  go- 
ing eastward  at  tbe  point  where  the  accident  oc- 
curred. These  differences  in  the  testimony  as 
to  tbe  actual  grade,  and  as  to  the  speed  of  tbe 
train  at  the  time  of  the  accident,  were  neces- 
sarily submitted  to  the  jury  at  the  trial. 

The  brakeman,  Bowman,  who  was  on  the  same 
car  with  the  plabitiff  at  the  time  of  the  accident 
denies  that  there  were  unusual  or  violent  jerks, 
jolts,  and  swayings  of  the  car  when,  the  plaintiff 
fell  .off.  But  the  officer  who  subpcenacd  tbe 
brakeman  as  a  witness,  testified  that  in  telling 
bow  the  accident  happened,  the  latter  said  that 
the  motion  of  the  car  was  so  violent  that  be 
could  keep  bi^  own  feet  with  difficulty,  at  tbe 
time  of  the  accident  Tbe  officer's  statement  as  to 
ttiis  was  denied  by  tbe  witness,  and  by  his  wife, 
who  claimed  to  have  been  present  when  the  sub- 
poena was  served  upon  her  husband.  It  was 
also  testified  by  one  witness  that  the  plaintiff 
bad  told  him,  some  time  after  the  accident  that 
he  was  blinded  by  the  bright  light  from  the  open 
furnace  door  of  tbe  engine  when  he  fell  off  the 
car.  This  was  denied  by  the  plaintiff,  at  the 
trial  of  the  ease.  The  proper  determination  of 
these  and  other  conflicts  of  testimony,  depends 
so  much  upon  the  credibility  of  the  several  wit- 
nesses concerned  therein  that  the  case  is  pe- 
culiarly one  of  the  kind  in  which  the  law  makes 
the  jury  the  flnal  arbiter. 

Where  tbe  decision  is  less  dependent  upon  the 
credibility  of  tbe  witnesses,  and  is  more  a  mat- 
ter of  determining  the  relative  weight  and  value 
of  clearly  proven  facts,  tbe  court  may  be  able  to 
judge  whether  or  not  tbe  testimony  has  been 
given  due  weight  by  tbe  Jury.   Under  such  cir- 
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camitanoM,  where  It  1b  nianifeiit  that  the  Jury 
hnH  overlooltmi  or  dlircRnrdcd  the  weight  of  the 
admitted  or  clearly  eitablliilied  facta  of  the  cniio, 
it  may  become  the  duty  of  the  court  to  net  aildc 
Miich  a  pcrvene  verdict,  and  to  grant  a  now 
trial.  Hut  it  can  iipvit  bo  properly  done  erccpt 
In  a  clear  cnnc.  Tliia  in  not  a  cane  of  that  kind, 
bccauKe  of  tlip  Hncortiiinty  and  the  inherent  im- 
pi'obnbility  of  iionm  o[  tlip  tPitiniony,  and  bo- 
rnuHo  the  credibility  of  certain  wltnotues  la  calM 
Into  qiH-r  tlon,  not  only  by  their  verbal  contradic- 
tion of  each  other,  but  by  the  Infirencpn  that 
may  1h'  drawn  from  aome  of  the  untliNpnted  fai-ti 
d(  the  caee.  The  court  cannot,  under  aiirh  cir- 
ciiiiittlnni't>a,  wt  up  itn  own  ludlvidual  Judxinont 
mininst  tlu^  flnOiugs  of  the  Jury  nn  to  the  wclKht 
of  the  evidence,  and  the  credibility  of  the  wlt- 
nFKHeii,  nor  can  it  arbitrarily  adopt  the  tCHltinony 
of  a  majority  of  tlio  wltucNnca  na  comhiKivo. 
Kitler  v.  I'eoiile'a  St.  Ily.  Co.,  27  Pa.  Sunor. 
Ot.  R.  flOU;  SniiHon  v.  Philadelphia  II.  T.  Vo., 
aaO  Pn.  r>(ir>,  8(1  Atl.  Um;  Ilowptt  v.  Philadel- 
phia w.  &.  ii.  u.  H.  Co.,  Kki  Pa.  no7,  in  ah. 

»:t(l;  Bain  v.  Petroleum  Ironworlti.  'i'M  I'a. 
414,  70  Atl,  004;  llartholoniew  v,  Keniiuerer, 
211  Pa.  277,  tM)  Atl.  WW;  Hccker  v.  Traction 
Co.,  n2  Pa.  fliipcr.  Ct.  U.  ;  Oomloy  t.  I'q. 
It  U.  Co.,  211  I'a.  41il>,  00  AU.  1007. 

The  same  obaervatlont  aiipty  to  the  conflloting 
toatiniony  ot  the  aevoral  wltneiniei  as  to  whether 
or  not  there  were,  at  the  time  of  the  accident, 
such  violent  and  unuaunl  Julta  and  Jerka  of  tbo 
car  ai  the  plnintlff  teHtilled  had  cauied  the  acci- 
dent to  hlniHclf. 

Under  all  tlio  circumitanceiof  thli  case,  what- 
ever our  own  Judgment  mifcht  be  Bi  to  the  wciitht 
ot  the  teitimony  on  certain  quentiona  of  fact, 
we  are  not  prepared  to  eny  that  the  conchiaioun 
of  thla  Jury  are  ao  manlfoRtly  wrong,  or  ehowod 
MUi'h  a  dliregard  of  their  plain  duty,  or  ot  the 
pniven  facta  of  the  caie,  aa  to  Juitlfy  ua  Is  Mt- 
tlng  aside  this  verdict. 

We  cannot  enter  a  judgment  non  obHtnnte  ver- 
edicto. In  favor  of  the  defendant,  berauHe  binding 
iaatruetloni  In  Ita  favor,  for  the  reAMiii  already 
■tated,  could  not  be  given  at  the  trial. 

Now,  to  wit,  April  27,  1014,  the  motloDa  for  a 
new  trial  and  for  Judgment  noo  ol»tante  vere- 
dicto are  ovorraled  and  refused. 

Other  fiicti  appear  by  tlie  oplDlon  of  tho 
Buiireme  Court  Verdict  tor  plaintiff  for 
$.1,070.20.  and  JudRiuvut  thorroii.  Tho  court 
dltiiulBHcd  dcftiiulaut's  niotloD  for  judgiucut 
n.  o.  V. 

Armied  bcforn  FKLL,  0.  J.,  and  HUOWN. 
roiTKU,  8TEWA11T,  and  MOBCIlZiaKKlt. 
JJ. 

Richard  B.  Oochran  and  Oeorge  S.  Schmidt, 
both  of  York,  tor  apiwUaut'  J.  S.  Itlack, 
of  York,  for  aptx'llco. 

BROWN,  J.  Ivan  R.  Ilartninn,  Iho  opiwl- 
It'c,  WI18  cmploywl  UB  a  braki-nmn  by  Uip 
Western  Maryland  Railway  Coni|inny,  en- 
;rii;;i'il  in  liitorhtato  coniiiiercc.  On  Novenibor 
7,  1012,  he  wont  to  OettyHlnirir,  thlB  atule, 
under  onlers  to  report  for  duty  on  a  freight 
train,  whlt-h  left  that  place  befdro  dnybiviik 
un  the  foHowhiK  morning  for  I'ort  Cuvlnu- 
ton,  Maryland.  The  train  wue  a  long  one, 
drawn  by  two  Im'oniotlvos.  Ilefore  It  left 
OettyHburg  tlio  apiiellne  and  another  broke- 
niiui  went  Iqto  the  cabcxiNo  with  the  conHcnt 
of  the  conductor,  who  told  them  tliey  would 
have  to  leave  It  and  go  forward  before  the 
train  readied  Ilauovor.  As  It  approached 


the  town  of  New  Oxford,  not  fkr  from  Han- 
over, shortly  before  3  o'clock  In  the  uiornlne. 
the  appellee  and  the  other  brakeinan  left  the 
caboose  and  went  forward,  croaRing  over  the 
tops  of  the  box  cars.  While  dolnit  no  tlie 
nppellee  foil  or  was  Jolted  from  the  top  of 
one  of  them,  and,  falling  between  two  of 
them,  was  so  severely  Injured  that  It  waa 
np<-e8snry  to  amputate  his  right  foot  In  thii* 
action,  brought  under  the  act  of  Congrt>f<H  of 
April  22,  nWH,  he  bases  his  right  to  re<t»ver 
on  what  he  alleges  wae  the  DegUgcnce  of  the 
engluecr  of  tho  train  In  running  It  at  an 
oxcoflHive  rate  of  speed  and  In  suddenly  put- 
ting on  the  brakes  while  It  was  paiwing 
around  a  curve,  causing  tho  Jolt  or  Jnr  which 
throw  him  to  the  ground,  llie  ease  went  to 
the  Jury  on  these  two  allegatlonfl  of  negli- 
gence, and  a  verdict  was  returned  for  Ihi- 
plaintiff,  up<ai  which  Judgment  was  duly  eo- 
lercd. 

Ml  One  of  the  rulea  of  the  defendant  com- 
pany, offered  In  evidence  by  the  plaintiff,  di- 
ed the  maximum  sjioed  of  a  freight  train 
Much  as  he  was  on  at  20  miles  an  hour,  and 
in  the  general  notiee  to  all  of  the  comimny'a 
euiploy<^,  also  offered  In  evld«ice,  there  Is 
(lie  following:  "Obedience  to  the  rules  la  es- 
sentlal  to  the  aafcty  of  passengers  and  em- 
ployCs  and  the  protection  of  proi>erty."  The 
plaintiff  testified  that  the  train  was  running 
at  tlio  rate  of  20  or  80  miles  an  hour  when 
It  reached  a  curve,  at  which  point  the  en- 
gineer, without  any  warning,  suddenly  put 
on  the  brakes  and  then  instantly  released 
them,  so  Jarring  the  train  that  hs  was  Jolted 
from  It.  This  tcatlniony  was  sufllcleiit  to 
send  the  case  to  tho  Jury  under  the  federal 
Htatuto,  for,  If  bellevod,  It  showed  the  negli- 
gent operation  (tf  the  train  by  the  enttlneer, 
In  violation  of  ono  of  tlie  exprasa  rules  »f 
the  company,  to  have  been  the  direct  cause 
of  the  injuries  sustained  by  the  appellee- 

\t]  It  la,  however,  eamestly  Insisted  by 
learned  counsel  for  apiwUaut  that  the  ap- 
IH-Ilee  had  not  shown  himself  qnallfled  to  tes- 
tify to  the  rate  of  the  train's  speed,  and 
timt,  even  If  he  had  done  so,  In  view  of  the 
IHWItlve  contradiction  of  his  testimony  by  a 
nunil>er  of  comiwtent  witnesses  called  by  the 
tlefciulnnt,  who  testined  advisedly  as  to  the 
rate  of  speed  at  which  the  train  was  run- 
ning, a  verdict  ought  to  have  been  directed 
for  tlie  dofenilant  Why  this  could  not  have 
been  done  apiH-ars  In  the  brief,  but  clear, 
o])lnIon  of  the  learned  president  Judge  ot 
the  tH>urt  below,  denying  a  new  trial  and 
overruling  tho  motion  for  judgment  non  ol>- 
Hifintc  veredicto,  and  on  that  opinion  the 
m>i-ond,  third,  and  fourth  asslgiimeuts  an 
(lIsiiilHKed. 

I  SI  The  first  aHNlgnment  complains  ot  the 
failure  of  the  court  to  Instruct  the  Jury  as 
to  the  weight  to  bo  given  to  tho  uncorrobo- 
rated tCMtlniony  of  the  plaintiff.  In  view  ot 
Ita  poaltlve  wntrndlcllou  by  aU  of  the  wit- 
ncatics  called  by  the  defendant.  This  assign- 
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luect  does  not  call  for  a  rerereal  of  the  judg- 
luvnt.  In  hla  charge  to  the  Jury  the  learned 
trUil  Judge  speclflcally  referred  to  the  fact 
tliat  the  testimony  of  the  plaintiff  aa  to  the 
rtite  of  the  train's  Bi>eed  was  but  an  expres- 
sion of  hla  own  individual  Judgment,  In 
which  he  was  not  corroborated  by  any  one; 
and,  aH  agnlnst  hla  testimony,  the  attention 
tif  the  jury  was  called  to  that  of  tbe  two 
cnKlnoprs,  the  fireman,  and  the  other  brake- 
niiiii  that  the  rate  of  8i>ecd  was  less  than 
nine  miles  an  hour.  If  the  nppellant  wished 
for  fuller  infltructions  bb  to  the  weight  to 
bo  frtven  to  the  testimony  of  the  plaintiff,  it 
should  have  asked  for  them. 

[4]  The  second  qneatton  suggested  by  the 
api)ellant  In  the  Btateiiient  of  questions  in- 
volved is  the  plaintiff's  assumptloa  of  the 
risk  of  being  Jolted  from  tbe  top  of  a  car 
while  the  train  waa  in  motion.  We  do  not 
regard  this  as  a  question  before  ua,  In  view 
of  the  following  answer  by  the  court  to  tlie 
appellant's  first  point: 

"The  plaintiff  havlog  accepted  the  hazardouii 
Bud  dnngcroua  employment  of  a  brakpman  on  the 
di'reudant's  freieht  train,  be  la  at  Itiw  held  to 
have  nsmiroed  all  the  obvfotis  and  open  riskfi  of 
hit  employmont  in  the  ordinary  operation  of  the 
train  on  whirh  he  worked  aa  brakeinao,  nod  also 
of  Buch  rlaka  as  to  which  he  had  been  informed. 
AmoDR  Btich  risk  of  Injury  would  be  thone  ordi- 
narily and  obvioufity  cxlntinK  where  a  brakeman, 
in  the  dlschatKP  of  his  iianal  dutlea  aa  auch,  la 
reiiulred  to  walk  over  the  topa  of  moving  eats." 

Tho  four  assignments  of  error  are  orer^ 
ruled,  and  tbe  Judgment  Is  affirmed. 


SHAFFEB  r.  WILMORE  COAL  CO.  et  al. 

(Supreme  Court  of  Pennaylvanla.  Oct.  26, 

1914.) 

1.  JUDOICERT    (I  713")— RkS  JuniOATA— De- 
TERMlNATIOIf  IN  PRIOR  SuiT. 

The  rule  that  a  cause  of  action,  once  flnally 
determined  on  tbe  merits  without  appeal,  can- 
not be  subsequently  litigated,  aiipUca  whore  ths 
cauae  of  action,  though  not  toclmicaily  the 
same,  Is  bo  related  to  the  cause  In  the  prior 
litifistion  that  nnme  matter,  the  establlahment 
of  which  In  cfmpntial  to  recovery  In  the  second, 
was  detprmincd  in  the  flrat. 

[Kd.  Note.—For  other  canes,  see  Judgment, 
Cent.  I>ig.  IS  Vm.  1(K(8,  10!)1».  1234-1237, 1230, 
12-11.  1247 ;  Dec.  Dig.  {  713.*] 

2.  JimnuENT  (I  68S*)  —  Res  JrniOATA  — 

KJKrTMENT— Prior  Suit  in  Kqiuty. 

Where  it  appeared  In  ej{>ctment  that  plain- 
tiff's right  to  poaseasion  had  been  flnnlly  ad- 

Judlcsted  againat  him,  In  a  suit  fi>r  spt'cific  per- 
ormnncr  of  a  coatract  to  convey  tUG  land  in 
controversy,  by  a  decree  which  determined  ev- 
ery question  raised  in  the  ejectment  action  and 
was  not  appealed  from,  a  verdict  waa  properly 
directed  for  defendant. 

(Ed.  Note.— For  other  caaes.  see  Judgment, 
f!cnt.  Dig.  »  1062-1064,  1007.  1073,  10S4, 
10S5,  lO^lCKMS,  1182;  Dec.  Dig.  |  Bfxi*] 

Appeal  from  Court  of  Common  Pleas,  Som- 
erset County;  Bnldrlge,  Judge. 

Ejectment  by  I^ewla  D.  Shaffer  against  the 
Wilmore  Coal  Company  and  others.  From 


TOl 

Judgrorat  on  directed  verdict  for  defendants, 
plaintiff  appeals.  Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN. 
MKSTREZAT,  POTTER,  BLKIN,  and 
STEWART,  JJ. 

Alexander  King,  of  Somerset,  for  appel- 
lant Cbas.  F.  Uhl.  Jr.,  and  Cbas.  H.  Ealy, 
botb  of  Somerset,  for  appellees. 

PER  CURIAM.  [1,  S]  ThU  appeal  Is  from 
a  Judgment  entered  on  a  verdict  in  an  action 
of  ejectment.  The  defense  at  the  trial  was 
that  the  plaintlfTs  right  to  possession  had 
been  finally  adjudicated  against  him  in  a  pro- 
ceeding In  equity  for  tlie  enforceinent  of  bis 
written  contract  to  conv^  the  land  In  ques- 
tion to  the  asalgnoTB  of  tbe  defendants  who 
had  assigned  the  agreement  to  them.  This 
defense  was  sustained  by  proof  of  the  record 
of  the  trial  in  equity  and  by  a  decree  for 
spedfic  performance  which  was  unain>ealed 
from.  The  equity  salt  was  between  the  same 
parties.  It  related  to  tbe  same  subject-mat- 
ter, InTi^Ted  every  question  raised  at  tbe 
trial  of  tbls  action,  and  It  was  determined 
on  the  merits  of  tbe  controversy.  The  decree 
was  therefore  concloslve  against  tbe  plain- 
tiiTs  and  a  verdict  was  properly  di- 

rected for  tbe  defendant  In  the  recent  case 
of  Bower's  Estate.  240  Pa.  888,  87  Atl.  711. 
it  was  said  by  our  Brother  Stewart: 

"A  cause  of  action  once  flnally  determined 
without  appeal  between  the  parties,  on  tbe  mcr- 
ItB.  by  any  competent  tribunal,  cannot  after- 
wards bo  litifcntcd  by  new  proceedings  cither 
before  the  aame  or  any  other  tribunal.  This  ia 
a  rule  dictated  by  public  policy,  which  demands 
that,  whea  a  fact  has  been  judicially  and  finally 
determined  between  the  same  parties,  conten- 
tion with  respect  thereto  muBt  cease.  The  rule 
applies  with  the  same  strictneBB  where  the  cause 
of  action,  while  not  technically  the  same,  is 
nevertheless  so  related  to  tbe  cause  in  the  prior 
litigation  that  some  matter,  the  establishment 
of  which  is  eBsenttal  to  the  recovery  in  the  sec- 
ond, was  determined  in  the  first" 

The  Judgment  Is  aMnued. 


DEAL  V.  ERIE  COAL  A  COKE  CO.  at  at 

(Supreme  Court  of  Pennsylvania.     Oct.  28, 
1914.) 

1.  Injunction  (|  73*)— Corporate  Electionb. 

A  court  of  equity  may  entertain  a  suit  to 
enjoin  tlie  holding  of  a  corporate  election,  ex* 
cept  under  tho  court's  supcrviniun,  where  the 
hill  alli'goa  that  the  defentmnt  has  fraudulently 
prevented  a  fair  election,  and  that  If  the  stock- 
holders' meeting  ia  not  controlled  by  the  eonrt 
disorder,  violence,  and  jiOBsible  bloodsbed  will 
occur. 

[I'M.  Note.—For  other  cases,  aee  Injunction. 
Cent.  Dig.  li  130,  140;  Dec.  Dig.  |  73.«J 

2.  APPEAL   AND   IOrBOB  (|  874*)  —  APPEAt — 
St-OPB  OF  ItKVIEW. 

On  an  appeal  from  a  decree  granting  a  pre- 
liminary injunction,  the  Supreme  Court  will 
determine  only  whether  there  were  tippurcutly 
rensonnblc  grounila  for  the  trial  courts  action. 

[Rd.  Note. — For  other  rnses,  see  Appeal  and 
Error.  Cent.  Dig.  U  3478.  34H0,  34H1,  3D30- 
3540;  Dec.  Dig.  1  874.*] 


DEAL  T.  ERIE  COAL  A  COKE  00. 
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Appeal  from  Conrt  of  Common  Pleas,  Som- 
erset County. 

Injunction  by  Levi  Deal  against  the  Erie 
Coal  &  Coke  Company  and  others.  From  de- 
cree awarding  an  injunction,  defendants  ap- 
peaL  Affirmed. 

From  the  record  it  appeared  that  the 
material  allegations  of  the  bill,  which  were 
supported  by  injunction  affidavits,  were,  in 
Bubstance:  That  the  plaintlfr  owned  450 
shares  of  stock  of  the  Erie  Coal  &  Coke 
Company,  a  Peuusylvania  corporation  with 
a  caplUl  stock  of  $150,000,  divided  into 
1,500  shares,  of  which  there  had  been  is- 
sued 1,340  sharea  The  annual  meeting 
of  said  corporation  for  the  year  1913  was 
held  at  Meyersdale  on  July  14,  1913  which 
meeting  was  adjourned  until  August  23, 1913, 
at  which  time  the  Individual  defendants  nam- 
ed in  the  bill  were  elected  directors.  That 
the  plaintiff  and  those  stockholders  who  were 
acting  with  him  in  said  election  held  680 
shares  upon  which  they  were  entitled  to  vote, 
and  that  the  Individual  defendants  who  were 
then  elected  directors,  and  those  acting  with 
them,  though  holding  less  than  a  majority 
of  the  Issued  stock,  formed  a  majority  of  the 
stockholders  present,  and  were  thus  enabled 
to  control  the  election  of  officers  of  the  stock- 
holders' meeting.  That  the  judges  holding 
the  election  refused  to  permit  the  plaintiff  to 
vote  100  shares  of  stock  tliat  he  had  pur- 
chased from  W.  A.  Merrill  and  90  shares  of 
stock  which  had  formerly  belonged  to  Fred 
Rowe,  one  of  the  individual  defendants,  and 
20  shares  that  liad  formerly  belonged  to 
Grace  Craft  and  Miss  Lydla  Beachley,  then 
owned  by  bim.  That  this  action  of  the  eleo* 
Uon  board  in  refusing  him  to  vote  his  stock 
acquired  from  Merrill,  Fred  Bowe,  Grace 
Graft,  and  I^dia  Beachley  was  without  just 
consideration  and  fraudulent,  and  was  taken 
for  the  purpose  of  preventing  the  plaintiff 
and  those  acting  In  concert  with  him,  as 
owners  of  the  majority  of  the  stock,  from 
electing  a  majority  of  the  board  of  directors 
tiien  about  to  be  elected  and  so  control  the 
policy  of  the  corporation.  That  after  the 
meeting  was  organized,  a  majority  of  the 
stock  of  the  corporation  being  present,  and 
the  election  board  baring  refused  the  plain- 
tiff permission  to  rote  270  shares  of  stock, 
a  majority  of  stock  present  withdrew  from 
the  meeting,  and  that  those  remaining  in  the 
meeting— to  wit,  480  shares — then  proceeded 
to  rote  fbr  a  board  of  directors,  and  elected 
the  Individual  defendants  as  such  board. 
Tliat  an  election  of  directors  was  to  be  held 
on  July  13,  1914,  for  the  ensuing  year  (1814- 
15),  and  ttiat  the  Individual  defendants,  and 
certain  stockholders  acting  with  them,  by 
fraudulent  means  would  prevent  the  hold- 
ing of  a  fair  and  Just  election,  and  that,  un- 
less said  meeting  should  be  controlled  by 
the  court,  disorder,  violaice,  and  possible 
bloodshed  would  occnr. 


The  court  awarded  a  preliminary  Injunc- 
tion, which  was  continued  until  final  hear- 
ing, restraining  the  defendants  from  holding 
the  annual  election  tor  members  ct  the  board 

of  directors. 

Argued  before  FELL,  C.  J.,  and  BBOWN, 
MESTREZAT,  POTTER,  ELKIN,  and  STE- 
WART, JJ. 

John  B.  Greer  and  Thomas  H.  Greer,  both 
of  Butler,  and  C.  L.  Sharer  and  J.  A.  Ber- 
key,  both  of  Somerset,  for  appellants.  Chas. 
F.  Uhl,  Jr.,  C.  W.  Walker,  Chas.  H.  Ealy, 
and  Boss  B.  Scott,  all  of  Somerset,  for  appel- 
lee. 

FEB  GTJBIAM.  [1  ]  This  appeal  is  from  a 
decree  granting  a  preliminary  Injunction  to 
restrain .  the  defendants  until  final  hearing 
from  holding  a  stockholders'  meeting  for  the 
election  of  officers  of  a  corporation.  The 
court  had  Jurisdiction  to  make  the  decree 
complained  of  (Tunis  v.  Railroad,  149  Pa. 
70,  24  Ati.  88,  15  L.  B.  A.  665;  Jenkins 
Baxter,  160  Pa.  199,  28  AtL  682),  and  we  are 
not  convinced  that  its  discretion  was,  under 
the  facts,  improperly  exercised. 

[2]  Upon  an  appeal  from  a  decree  grant- 
ing or  refusing  a  preliminary  Injunction,  we 
look  only  to  see  If  there  were  apparently 
reasonable  grounds  for  the  action  of  the 
court.  If  an  appeal  Is  taken  from  the  final 
decree,  all  questions  Involved  will  be  open 
for  consideration. 

The  luteal  la  dlamlased. 


SMELTZEB  r.  BOBOVGH  OF  FORD  GITT 
et  &L 

(Supreme  Court  of  Pennsylvania.    Oct.  26, 
1914.) 

1.  Naviqable  Watdbs  a  S8*)— OWHSB8  or 
Low  Lands— BiOHT  TO  Guabd  Agazkst 
Flood  Watebs. 

The  owners  of  low  ground  along  or  near  a 
navigable  river  may  guard  themselves  against 
fiood  water  by  the  coostraction  of  a  dike,  thougb 
the  depth  of  water  on  other  groimd  be  tempo- 
rarily increased,  leavinx  it  to  otlter  owners  to 
protect  themselves  in  like  manner. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  |l  21,  SS.  82,  lOS,  112,  117, 
127,  239-244;  Dec  Dig.  |  89.*] 

2.  Navigable  Watkrs  (J  39*)— Low  Lands— 
TJbban  Phopebtt  —  Bight  to  Pbotkct 
aoainsr  extbaobdinabt  flood  waters. 

Where  low  lands  lying  along  a  navigable 
stream  become  urban  property,  tbcy  owe  no 
servitude  to  upper  adjoining  lands  to  carry  off, 
without  interference,  extraordinary  flood  waters 
which  leave  the  main  channel  and  flow  over  the 
bottom  lands. 

_JEd.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  11,21,  63,  82.  108,  112,  117, 
127,  239-244;  Dec  Dig.  |  8».*] 

Appeal  from  Court  of  Gommtm  Fleaa,  Ann- 
strong  County ;  King,  Judge. 

Injunction  by  Howard  Smeltzer  against  the 
Borough  of  Ford  City  and  others.  From  de* 
cree  refusing  injunction,  plalntlC  appeals. 
Affirmed, 
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Pa.)  SMELTZKR  r.  BOBOUOH  OF  FORD  CITY 


Argued  before  SCESTBEZAT,  FOTTER,] 
ELKIN,     STBWABT,    and  MOSCHZISK- 
ER,  JJ. 

B.  L.  Ralston  and  H.  A.  Hellman,  both  of 
Kittannlng,  for  appellant.  WiUIam  Watson 
Smitli,  of  Pittsburgh,  and  J.  H.  Painter  and 
Floy  G.  Jones,  both  of  Kittanniog,  for  ap- 
pellees. 

POTTER,  J.  Through  this  bill  In  equity, 
filed  by  the  plaiatifT,  he  sought  to  restrain 
the  defendants  from  building  a  dike  to  pre- 
vent the  waters  of  the  Allegheny  river,  at 
times  of  unusual  flood,  from  overflowing  por- 
tions of  the  borough  of  Ford  City.  The  facts 
are  not  In  dispute,  and.  In  so  far  as  they  are 
material,  are  substantially  as  follows:  The 
borough  of  Ford  City,  having  some  5,000  in- 
habitants, and  containing  from  SOO  to  1,000 
bnUdlngs,  and  certain  large  manufacturing 
establishniCTts,  oue  of  which  Is  the  plant  of 
the  Pittsburgh  Plate  Glass  Company,  is 
situated  on  the  east  bank  of  the  Allegheny 
river,  and  stands  for  the  most  part  upon 
low-lying  bottom  land.  To  the  north  of  the 
borough  Is  located  the  small  village  of  Mc- 
Cain, and  between  it  and  Ford  City  flows 
a  small  stream  known  as  Ft.  Bun,  which 
empties  into  the  Allegheny  river  through  two 
small  culverts  under  the  embankment  of  the 
Pennsylvania  Railroad,  which  skirts  the 
river.  The  plaintiff  owns  a  house  and  lot 
in  tlie  village  of  McCain.  At  a  point  oppo- 
site to  this  property,  the  embankment  of  the 
railroad  is  about  793  feet  above  sea  level, 
while  at  the  lower  end  of  Ford  City  the  em- 
bankment is  at  an  elevation  of  about  788 
feet  It  afl^ords  protection  to  the  borough 
against  flood  water  from  the  river,  except  as 
against  that  which  comes  through  the  cul- 
verts at  McCain.  The  bottom  land  upon 
which  Ford  City  is  built  slopes  gradually 
southward  along  the  valley  of  the  river.  At 
flood  stages  the  water  from  the  river  backs 
through  the  conduits  into  Ft.  Run,  and 
spreads  over  the  low  ground  in  the  village  of 
McCain,  and  over  what  is  known  as  the 
Grace  plan  of  lots  lying  to  the  north  of  Ford 
City,  until  it  reaches  a  depth  which  will  carry 
it  down  through  the  borough  to  a  point 
where  it  empties  into  the  river  at  the  south- 
em  end  of  the  town.  It  is  averred  In  the  bill 
that  at  flood  stages  of  the  river  and  of  Ft. 
Run  the  water  rises  to  the  level  of  plalntlCE'a 
land,  but  that,  by  reason  of  the  water  being 
able  to  spread  out  over  the  Graff  land,  and 
its  passage  through  the  borough  of  Ford  City, 
the  flood  water  in  McCain  does  not  rise  as 
high  as  it  would  If  this  outlet  were  closed. 
It  Is  averred  that  the  defendants  are  about 
to  erect  a  dike  for  the  purpose  of  holding  the 
water  back,  and  preventing  it  from  going 
through  Ford  City.  It  is  alleged  that  the  re- 
sult will  be  to  turn  the  water  upon  plaintiff's 
lot  and  damage  it  The  trial  court  found  as 
facts,  among  other  things,  that  tlie  GrafT 
property  is  urban;  that  plaintUC  could,  by 
en>endlnc  about  fTCC^  raise  hla  house  and 
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I  lot  beyond  the  reach  of  flood  water,  in  so 
I  far  as  it  would  be  affected  by  the  dike ;  that 
during  the  last  flood,  in  1913,  one  of  the  de- 
fendants alone,  the  Pittsburgh  Plate  Glass 
Company,  suifered  a  loss  therefrom  of  $257,- 
000;  that  the  Graff  field  is  not  a  water 
course;  that  the  proposed  dike  would  pro- 
tect the  borough  of  Ford  City  from  any 
flood  not  greater  than  those  that  have  occur- 
red during  a  period  of  more  than  30  years 
past;  and  that  it  would,  at  most,  not  cause 
the  water  to  rise  more  than  4  feet  higher  on 
plaintifTs  property,  at  the  time  of  the  great- 
est flood.  The  court  below  dismissed  the  bill, 
and  plaintiff  has  appealed. 

[1]  It  must  be  noted  that  this  case  does 
not  Involve  the  question  of  obstructing  a 
natural  water  course,  or  the  mere  turning 
aside  of  surface  water.  It  concerns  the  pro- 
tection of  a  large  area  of  property  from  the 
advance  of  flood  water,  and  that  of  an  ex- 
traordinary character.  It  Is  only  at  infre- 
quent intervals  that  the  waters  of  the  streams 
at  the  point  In  question  leave  their  channels 
and  flow  over  the  adjoining  low  lands  of  the 
river  bottoms.  The  principal  damage  is  from 
the  flood  waters  of  the  Allegheny  river,  a 
navigable  stream.  The  property  which  it  Is 
sought  to  protect  Is  urban.  The  proposed  dike 
Is  to  be  erected,  not  upon  the  banks  of  Ft 
Ron,  but  some  300  feet  away  from  it  We 
are  satisfied  that  the  sound  and  reasonable 
rule  in  such  a  case  as  Uils  Is  to  permit  the 
owners  of  lower  ground  along  or  near  a 
river  to  guard  themselves  against  flood  water, 
even  though  the  effect  may  be  to  temporarily 
Increase  the  depth  of  the  water  upon  other 
ground,  leaving  It  to  other  owners  to  protect 
themselves  in  like  manner,  against  what 
must  be  regarded  as  the  common  enemy. 
The  overflow  of  the  water  in  these  times  of 
tremendous  flood  is  so  disastrous  that  the 
protection  of  life  and  property  calls  for  the 
exercise  of  the  same  right  whic^  is  recognized 
in  fighting  against  the  onset  of  the  sea,  which 
is  to  be  resisted  without  liability  to  any 
other  owner  of  land  for  damages  resulting 
therefrom. 

The  learned  Judge  of  the  court  below,  in 
a  very  carefully  considered  opinion,  has  ana- 
lyzed the  situation,  and  has  shown  the  im- 
perative need  for  the  adoption  of  some  such 
method  as  is  proposed  for  the  protection  of 
the  property  of  the  citizens  of  Ford  City  and 
the  vicinity  from  the  periodical  ravages  of 
floods.  As  he  well  says,  it  would  be  unrea- 
sonable to  prevent  the  owners  of  low  lands, 
such  as  that  of  the  plaintltC  and  the  Graff 
field  and  parts  of  Ford  City,  from  elevating 
their  property  for  protecting  it  from  the  in- 
jury and  damage  caused  by  extraordinary 
floods.  It  would  doom  the  citizens  of  the 
river  valleys  in  this  part  of  the  state  to 
dwell  in  constant  danger  of  overflow.  To 
adopt  the  view  for  which  counsel  for  appel- 
lant contends  would  be,  as  the  trial  Judge 
says,  to  prevent  the  owners  of  this  land,  or 
of  the  like  land,  from  filling  It  In  with  eartti 
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and  bringing  It  to  a  safe  grade.  It  would 
preveDt  the  use  of  tlie  land  for  manufactur- 
ing purposes.  "The  Inhabitants  of  lower 
lands  In  a  city  or  town  could  not,  on  the  same 
priuclple,  protect  themselves  and  their  prop- 
erties from  overflow;  even  this  plaintiff,  If 
such  were  the  law,  would  be  obliged  to  per- 
mit his  property  to  remain  on  the  natural 
surface,  subject  to  frequent  and  serious  over- 
flow and  inundations,  without  power  to  raise 
it  out  of  reach  of  the  flood  waters." 

Between  the  method  of  raising  the  level 
of  Individual  lots  and  the  building  of  a  dike 
which  will  protect  the  entire  area  concerned 
from  the  threatened  danger  we  can  see  no  es- 
sential difference  in  principle.  WhUe  each 
owner  may,  of  course,  act  for  himself,  yet 
it  Is  manifestly  to  the  interest  of  all  to  com- 
bine and  share  the  expense  of  constructing  a 
dike  by  wtiich  many  properties  may  be  pro- 
tected. The'  plaintiff  and  his  immediate 
neighbors  can  employ  the  same  method  of 
defense  against  flood  waters,  if  they  see  fit 
to  do  so.  If  they  will  do  nothing  to  protect 
themselves,  we  can  see  no  sound  principle  of 
law  which  Justifies  them  in  standing  In  the 
way  of  others  whose  necessities  compel  them 
to  act  . 

[2]  We  agree  with  the  conclusion  reached 
by  the  court  below  that  low  lands  such  as 
the  Graff  tract  and  the  parts  of  Ford  City 
here  involved,  having  become  urban  property, 
and  lying  along  the  Allegheny  river,  a  navi- 
gable stream,  owe  no  servitude  to  other  ad- 
joining lands  lying  upstream,  but  equally  as 
low,  or  lower,  to  carry  ott,  without  interfer- 
ence, extraordinary  flood  waters  resulting 
from  rainfall  or  the  melting  of  snows,  which 
occasionally  and  at  infrequent  intervals  only 
leave  the  main  channels  of  the  river,  and  af 
such  times  flow  over  the  low,  or  bottom,  lands. 
Such  an  overflow  of  the  waters  is  properly 
to  be  regarded  as  the  advance  of  a  common 
enemy,  to  be  resisted  by  each  proprietor  as 
best  tie  may. 

The  assignments  of  error  are  overruled,  and 
the  decree  of  the  court  below  la  affirmed. 
This  appeal  la  dismissed,  at  the  coat  of  the 
appellant 


SETBERT  V.  HAT  WALKER  BRICK  CO. 

(Supreme  Court  of  Pennsylvania.    Oct  28, 
1914.) 

Mastfr  and  Servant  (8  152*)— Injtirt  to 
Servant— Failttbe  of  MAerrEB  to  Instbuot 
— Kegligence. 

An  employer's  failare  to  Instrnct  a  foreman 
as  to  the  proper  method  of  lowering  structaral 
Pteel  and  to  tell  him  what  app!ian<vs  to  use  was 
not  nofflieence,  where  the  foreman  had  been  en- 
gaged for  eisbt  years  in  various  kinds  of  labor 
about  defendant's  plant  and  was  fully  informed 
as  to  the  manaer  of  performing  the  work,  and 
lcn(^  the  dangers  Inddent  thereto  and  bow  to 
avoid  them. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  313;   Dec  Dig.  S  152.*] 


Appeal  from  Oonrt  of  Oommon  Pleas,  Arm- 
strong County. 

Trespass  by  Essa  Seybert  against  the  Hay 
Walker  Brick  Company  to  recover  damages 
for  the  death  of  plaintiff's  husband.  From 
Judgment  on  directed  verdict  for  defendant 
plaintiff  appeals.  Affirmed. 

From  the  record  It  appeared  that,  while 
deceased  was  lowering  a  piece  of  structural 
steel  from  a  platform  whereon  it  was  stored, 
the  steel  fell  upon  deceased,  killing  him. 
Other  facts  appear  In  the  opinion  of  the  Su- 
preme Court  Verdict  for  defendant  by  di- 
rection of  the  court  and  Judgm^t  thereon. 

Argued  before  ME8TRBZAT,  FOTTBR, 
ELKIN.  8TBWABT.  and  H080HZI8- 
EEB,  JJ. 

H,  A.  HeUman  and  O.  S.  Hnllnga,  both  at 
Klttanning,  for  appellant  R.  RalBt<»i,  of 
Klttannlng,  J.  B.  MacCloakey,  Jr^  of  PittB- 
burgh,  and  Floy  0>  Jones,  of  Klttannlng,  for 

appellee. 

PER  CURIAM.  A  reTlew  of  the  evidence 
has  not  convinced  us  the  learned  court  be- 
low erred  in  directing  a  verdict  for  defend- 
ant company  on  the  ground  the  plaintiff  fail- 
ed to  show  that  the  company  was  guilty  of 
negligence  which  caused  the  death  of  her 
husband.  The  deceased  was  the  foreman  of 
a  crew  engaged  in  removing  a  piece  of  struc- 
tural steel  from  the  brick  shed  to  the  pug 
milL  The  only  instruction  given  him  by  the 
defendant's, superintendent  was  to  move  the 
steel,  and  that  he  would  find  the  gas  iflpe 
rollers  at  or  near  the  blacksmith  shop  The 
manner  in  which  the  work  was  to  be  done 
was  left  entirely  to  the  deceased,  and  all 
the  a{)pllances  and  tools  necessary  for  per- 
forming the  work  were  available  for  bis  use 
In  doing  the  work.  He  manifestly  made  use 
of  such  of  these  appliances  as'  he  deemed 
necessary  In  removing  the  steel.  If  he  failed 
to  do  so,  and  It  resulted  In  his  injury,  his 
employer  is  not  at  fault 

The  deceased  was  not  Inexperienced  in 
such  work  and  needed  no  Instructions  how 
to  perform  it  He  had  been  engaged  for 
eight  years  at  various  kinds  of  latwr  about 
defendant's  plant.  He  and  his  crew  bad  un- 
loaded a  steam  engine  and  structural  steel 
from  cars,  including  this  particular  piece  of 
steel,  some  months  prior  to  the  accident 
resulting  in  his  death.  He  had  also  unloaded 
steel  bents  and  kiln  bands  and  placed  them 
in  position,  and  assisted  In  placing  in  posi- 
tion the  pans  and  engines  and  boilers,  the 
brick  machines,  the  cutters,  and  pug  mill. 
It  is  apparent  that  the  deceased  was  fully 
informed  as  to  the  manner  of  performing  Uie 
work,  and  knew  the  dangers  incident  there- 
to, and  how  to  avoid  them.  Inatructlona 
were  therefore  unnecessary,  and  the  failure 
to  give  them  was  not  negligence. 

Judgment  affirmed. 
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GOUMONWEIALTH  r.  BOYD. 

(Suprone  Court  of  Pennaylrania.   Oct.  26, 
1914.) 

L  Cbxminal  Law  (8  633*)— Pbocbdtjbb— Posi- 
tion OF  DiSTEICT  ATTOBNBT  IN  COUBTEOOM. 

A.  refoBal  to  require  that  the  district  attor- 
ney occnpr  a  place  on  the  floor  of  the  courtroom 
where  other  counsel  sat,  instead  of  sitting  in 
the  space  between  the  bench  and  the  bar,  ac- 
cording to  an  established  cuBtom,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Die.  fiS  14S0, 14S1, 1463, 146*.  1468 ; 
Dec.  Dig.  i  633.*] 

2.  CBZiaifAL  IaAW  (1 1166 %  •>— Habmussa  Ee- 

BOB— Right  to  Gonbttlt  Counbbx. 

Refusal  to  permit  the  defendant  to  sit  by 
his  counsel  during  the  trial  was  harmless,  where 
it  resulted  merely  in  slight  inconvenience  to  Bucb 
counsel,  and  no  defense  on  the  merits  was  made, 
and  the  uncontradicted  evidence  for  the  com- 
monwealth showed  defendant's  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent,  Dig  ||  3114^-8123;  Dec.  Dig.  S 
1166^*3 

5.  iNDIOrifBHT  AND   INVOBHATIOH   ({  168*)— 

Clxbioal  Kbbor— Right  to  Amend. 

Under  Act  March  31.  1860  <P.  h.  433) 
I  11,  authorizing  the  amending  of  indictments, 
the  court  properly  permitted  an  indictment 
which  charged  the  kiilmg  of  a  named  woman  by 
a  man  also  named,  but  by  clerical  error  used  the 
wrong  gender  o(  the  pronoun  in  referring  to 
each,  tc  be  amended  by  transposing  the  pro- 
nouns 

\Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gait.  IMg.  {}  60&-U4;  Dec. 
Dig.  I  158  *3 

4.  Obxhinaz.  Law  d  457*)— Ofiiiiohs  or  Non- 
BXPXBTS— ImonoATioir. 

Opinions  of  nonezi>erts  are  admissible  on 
the  defense  of  intoxication  in  a  murder  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1046;  Dec  Dig.  |  467.*J 

6.  Hououn  (I  286*)— Ihrbiictzon»— Inten- 
tion TO  ElUr- FBBBITHPnON. 

An  instracticm  that  one  who  takes  the  life 

of  another  with  a  deadly  wespoo  must,  in  the 
absence  of  qualifying  acts,  be  presumed  to  have 
intended  death  was  not  erroneous,  where  it  was 
qualified  by  a  statement  that  there  must  be  a 
sufficient  tmie  to  deliberate  and  form  the  con- 
scious purpose  of  killing. 

[Ed.  Note.— BV)r  other  cases,  see  Homicide, 
Cent  Dig.  H  686-081 ;  Dec.  Dig.  |  286.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Pbiladelphla  Coun^. 

James  Boyd  was  convicted  of  murder  of 
tbe  first  degree,  and  appeals.  Affirmed. 

The  fifth  assignment  error  was  as  fol- 
lows; 

(5)  That  the  learned  trial  judge  erred  in  his 
charge  to  the  jury  wherein  he  stated  *  *  * 
as  follows:  "The  law  Is  that  one  who  so  uses 
upon  the  body  of  another,  at  some  vital  part, 
with  a  manifest  intention  to  use  it  upon  him, 
of  a  deadly  weapon,  such  as  a  pistol,  must  in 
the  absence  of  qualifying  facta,  know  that  his 
action  is  Hkely  to  kill,  and,  knowing  this,  must 
he  presumed  to  intend  the  death,  which  is  the 
probable  and  ordinary  consequence  of  such  an 
act  And  he  who  so  uses  a  deadly  weapon, 
without  sufficient  cause  of  provocation,  must  be 
presumed  to  do  It  wickedly  and  from  a  bad 
bcnrt.  Therefore,  one  who  takes  the  life  of  an- 
otfaor  with  a  deadly  weapon,  and  with  a  mani- 
fest design  thus  to  use  it  upon  him,  with  suffi- 


cient time  to  deliberate  and  fully  to  form  the 
conscious  purpose  of  killing,  without  any  suffi- 
cient reason  or  cause  of  extenuation,  is  guilty 
of  murder  in  the  first  degree." 

Arguea  before  FELU  C  and  BROWN, 
MESTBEZAT,  FOTTBB.  lULKIN,  and 
STEWART,  33. 

Edwin  M.  Abbott,  of  Philadelphia,  for  ap- 
pellant Wm.  Flndlay  Brown,  Asst  Dist 
Atty.,  and  Samuel  P.  Rotau.  Dist  Atty.,  both 
of  Philadelphia*  for  the  Commonwealth. 

STEWART,  J.  At  the  solicitation  of  the 
defendant  (a  colored  man  and  married)  a 
yonng  ccdored  woman*  Bertha  Ann  Fisher, 
with  whom  the  defendant  had  for  some  time 
maintained  illegal  relations,  accompanied 
him  to  a  drinking  saloon  In  the  city  of  Phila- 
delidila  on  the  aftemixm  of  26tb  Angnst, 
1918.  While  the  two  were  there  seated  at  a 
tabl^  drinks  having  been  ordered  and  serr- 
ed,  the.  defendant  discharged  five  pistol  shots 
in  rapid  anccesslon  into  the  person  of  Bertba 
Ann  Fisher,  from  the  effect  of  which  she 
died  almost  Instantly.  The  defendant  forth- 
with proceeded  to  reload  his  idstol,  and,  hav- 
ing done  llila,  walked  oat  of  the  saloon.  He 
then  started  to  run  and  was  pursued.  When 
about  to  be  seized  he  fired  at  the  officer  in 
pursuit  some  two  or  three  times,  wounding 
him  seriously.  He  was  subsequently  over- 
taken and  captured,  and  when  taken  to  the 
station,  upon  being  asked  why  he  bad  killed 
the  girl,  replied  that  he  was  crazy  In  love 
with  her  and  had  been  drinking  all  day. 
Such  in  brl^  was  the  testimony  cm  part  of 
the  commonwealth,  and  it  was  the  only  tes- 
timony offered,  the  defendant  himself  defin- 
ing to  take  tlie  stand.  Upon  this  state  of  the 
evidence  any  other  verdict  than  the  one  ren- 
dered, of  murder  in  the  first  degree,  would 
have  been  In  plain  ^Uaregard  of  legal  require- 
ments. The  offense  committed  was  clearly 
murder,  and  just  as  clearly  murder  of  the 
highest  degree. 

[1]  The  assignments  of  error,  when  con- 
sidered in  the  light  of  the  established  facts, 
are  too  unsubstantial  to  call  for  serious  dis- 
cussion. The  first  two  relate  to  the  conduct 
of  the  trial.  It  Is  complained  In  the  first 
that  the  court  refused,  upon  request  to  re- 
quire the  district  attorney  to  occupy  a  place 
upon  the  floor  of  the  courtroom  where  other 
counsel  sat,  and  permitted  him  to  sit  in  the 
space  between  the  bench  and  the  bar,  while 
conducting  the  trial ;  and  in  the  second,  that 
the  court  denied  defendant's  request  that  he, 
the  prisoner,  be  allowed  to  sit  with  his  coun- 
sel at  the  counsel  table  during  the  trial.  As 
to  the  first  It  Is  only  necessary  to  say  that 
there  Is  nothing  In  the  record  which  informs 
us  as  to  the  position  occupied  by  the  respec- 
tive counsel  in  the  courtroom,  with  the  fur- 
ther observation,  tliat  accepting  the  state- 
ment in  illustration  made  by  counsel  upon 
the  argument  we  see  nothing  In  the  fact  that 
would  tend  In  any  way  to  disturb  orderly 
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procedure,  or  work  prejudice  to  tbe  defend- 
ant. Upon  tbe  argument  appellant's  counsel 
disclaimed,  in  emphatic  way,  any  purpose  to 
charge  by  tbe  assignment  that  tbe  prosecut- 
ing otiicer  was  guilt;  of  any  unfair  or  Im- 
lu'oper  cotiduct,  whether  by  taking  advantage 
of  bis  position  near  the  bench  (If  any  advan- 
tage resulting  from  sucb  circumstances  can 
be  conceived)  or  otherwise.  This  reduces  the 
assignment  to  a  mere  complaint  against  a 
custom  which,  admittedly,  baa  long  obtained 
in  the  criminal  courts  of  Pbiladelplila,  and 
which,  80  far  as  our  knowledge  extends,  has 
up  to  this  time  escaped  adverse  criticism. 
It  is  not  for  us  to  disturb  it 

[2]  But  for  tbe  facts  of  this  case  tbe  sec- 
ond assignment  would  call  for  more  serious 
consideration.  In  every  criminal  trial  tbe  ac- 
cused has  a  common-law  right  to  counsel, 
and  this  right  may  not  be  abridged  by  any 
rale  or  regulation  whi(^  would  operate  to 
hinder  and  obstruct  free  consultation  be- 
tween tbe  accused  and  bis  appointed  coun- 
sel, especially  at  tbe  critical  moment  when 
bis  alleged  guilt  Is  being  made  the  subject 
of  inquiry  by  tbe  Jury  sworn  to  make  a  true 
deliverance.  At  sucb  time  tbe  accused  has 
a  right  to  sit  with  bis  counsel  where  be  can 
have  equal  opportunity  to  hear  the  testimony 
of  tbe  witnesses,  and  absolute  freedom  to 
assist  by  suggestion  and  information  In  his 
own  defense.  Here,  the  appellant  was  as- 
i^igned  in  the  courtroom  the  usual  place  oc- 
cupied by  prisoners  charged  with  felony 
when  on  trial,  a  dock,  or  small  inclosed  place 
of  that  general  character,  about  six  or  eight 
feet  away  from  the  counsel  table.  This  was 
In  accordance  with  a  general  custom  which, 
as  we  are  given  to  understand,  prevails  In 
tbe  criminal  courts  of  Philadelphia.  Tbe 
fact  that  sucb  custom  prevails  calls  for  no 
comment  here,  except  to  say  that,  as  we  un- 
derstand the  purpose — and  we  think  the  pur- 
pose apparent  from  the  general  appearance 
of  tbe  dock  or  inclosure  as  described  to  us — 
it  could  not  be  restraint  or  conSnement  of 
tbe  prisoner  in  order  to  secure  bis  appear- 
ance at  tbe  trial,  but  simply  a  segregation, 
with  a  view  to  secure  orderly  trial ;  and  this 
being  so,  it  is  not  a  custom  which  in  Itself 
infringes  upon  the  prisoner's  rights,  except 
as  be  is  denied  the  privilege,  when  he  has 
asked  it,  of  leaving  the  dock  and  taking  bis 
place  beside  his  counsel  while  his  case  is 
being  beard.  Appellant's  argument  Is  di- 
rected mainly  against  the  custom  of  main- 
taining a  dock  or  such  Inclosure;  but  with 
that  we  have  nothing  to  do,  so  long  as  the 
custom  does  not  Interfere  with  giving  to  the 
accused  a  fair  and  impartial  triaL  Did  the 
observance  of  It  in  tills  case  so  result?  It 
is  not  pretended  that  it  did  as  matter  of  fact 
It  was  defendant's  right  to  sit  with  bis  coun- 
sel if  he  desired,  and  the  trial  Judge  should 
have  recosnlzed  bis  right  so  to  do.  If  there 
were  eonsldoratlons  peculiar  to  tbe  defend- 
ant sufiicieut  to  move  the  court  to  deny  blm 
the  privilege^'  tbese  Bhould  have  been  stated. 
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and  put  upon  tbe  record,  so  that  tbeir  rea- 
sonableness might  be  Judged;  but  taking 
Into  consideration  that  no  defense  was  inter- 
posed, that  the  facts  as  testified  to  by  tbe 
commonwealth's  witnesses.  If  accepted  as 
true,  established  defendant's  guilt  beyond 
question,  and  that  their  correctness  was  un- 
challenged, It  is  Impossible  for  a  mind  not 
dlsturt)ed  by  excessive  zeal  to  see  In'  what 
respect  tbe  defendant  was  prejudiced  by  the 
court's  refusal  of  tbe  request  Upon  coun- 
sel's own  showing  nothing  more  serious  re- 
sulted than  inconvenience  to  himself  in  being 
obliged  to  pass  from  tbe  counsel  table  a 
few  feet  to  where  defendant  sat  when  be  de- 
sired to  confer  with  his  client,  exc^t — and. 
this  Is  wtiat  has  been  gravely  argued  to  us — 
the  mere  conjecture  that  the  Jury,  seeing 
defendant  so  restricted  as  to  place,  might 
derive  the  Impression  that  he  was  already 
under  some  sort  of  Judicial  condemnation. 
The  assignment  has  tbls  conjecture  to  rest 
upon,  but  nothing  more.  Holding  that  In  ail 
sucb  trials  it  is  tbe  accused's  right  to  a  seat 
by  his  counsel,  we  would  sustain  tbe  assign- 
ment, were  it  not  made  so  apparent  that  in 
this  case  the  refusal  of  the  court  was  harm- 
less error. 

[3]  The  tliird  assignment  complains  of  a 
mere  formal  amendment  of  the  indictment 
after  arraignment  and  plea.  It  is  only  neces- 
sary to  indicate  tbe  amendment  to  show  how 
formal  It  was.  The  indictment  charged  tbe 
killing  of  a  woman,  naming  her,  by  a  man 
also  named,  but  by  clerical  error  the  per- 
sonal pronoun  used  In  referring  to  each  was 
of  tbe  wrong  gender.  The  amendment  simply 
transposed  the  words  "him"  and  "her,"  put- 
ting each  In  Its  proper  place.  It  was  prop- 
erly allowed  under  statutory  provision. 

[41  The  defendant's  statement  made  Im- 
mediately upon  his  arrest,  to  tbe  effect  that 
be  bad  killed  the  girl  because  he  was  crazy 
in  love  with  her,  and  had  been  drinking, 
was  introduced  by  tbe  commonwealth.  Be- 
cause of  the  statement  that  he  had  been 
drinking,  It  was  allowed  tbe  commonwealth 
to  inquire  of  a  witness,  who  testified  to  hav- 
ing seen  the  defendant  immediately  follow- 
ing the  footing,  whether,  according  to  his 
observation,  the  defendant  was  Intoxicated. 
The  fourth  assignment  complains  of  tbls  as 
error.  The  question  was  properly  allowed 
under  tbe  ruling  in  Com.  v.  Eyler,  217  Pa. 
512,  66  Atl.  746,  11  L.  R.  A.  (N.  S.)  639,  10 
Ann.  Cas.  786,  and  the  defendant  was  given 
tbe  benefit  of  full  and  adequate  reference 
to  bis  statement  In  the  charge  of  tbe  court 

[B]  It  is  not  necessary  to  recite  here  tbe 
Instruction  of  the  trial  Jndge  In  his  charge 
in  regard  to  the  presumption  which  arises 
where  one  uses  upon  tbe  body  of  another, 
at  some  vital  part,  a  deadly  weapon,  with 
manifest  purpose  to  take  life.  It  is  quite 
enough  to  say  that  it  corresponds  almost 
literally  with  the  law  as  laid  down  in  Com. 
T.  Dmra,  58  Pa.  9.  The  assignment  which 
complains  of  the  instnicUon  ovBtlocka  tbe 
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ezpresnd  qnaUflcathm  In  flie  tihaxge  of  man- 
ifest design  to  take  UCe.  with  snffldent  time 
to  dAHbeiate  and  form  sadi  paTpos& 

I^Km  a  review  of  tbe  wbole  case  we  HdA  no 
error  which  would  justify  a  reversal  of  the 
Judgment  Tbe  asdgnments  are  OTOrraled, 
the  jQdgmait  Is  affirmed,  and  the  record  Is 
Tnnttted  for  purpose  of  ezecntlon. 


JONES  V.  DUSMAN. 

(Supreme  Court  of  PenuBylTanla.    Oct.  5, 
1014.) 

1.  Officios  (|  94*)  —  Salabt  and  BHOi.tr- 

UENTS. 

Tbe  salary  and  emoluments  of  a  public  of- 
fice attacb  to  the  office  itself,  and  not  to  tbe  in- 
dividual diBcbarging  the  duties  of  the  office,  ex- 
cept as  he  is  an  omcer  de  jure. 

[Ed.  Note.— For  other  caaes,  see  Officers,  Cent 
jU^  IJ  132,  133,  130-138,  140,  141;  Dec.  Dig. 

2.  OmcEBs  (i  95*)— Fees  Received  bt  De 
Facto  Ofticeb— Recoveby. 

Tbougb  a  de  facto  officer  may  retain  tbe 
salary  of  tbe  office  as  against  all  the  world,  in- 
ctuding  tbe  municipality  paying  it,  except  tbe 
de  jure  officer,  tbe  latter  may  recover  from  tbe 
former  fees  collected  by  him  while  he  occupied 
the  office  to  whldi  tbe  latter  was  entitled. 

[Bd.  Note.— For  otlwr  eases,  see  Officers^ 
Cent.  Die.  H  134,  ISO ;  Dec.  Dig.  |  05.*J 

Appeal  from  Court  of  Common  Pleas,  Tork 
ConntT. 

Assumpsit  by  J.  Wllllani  Jones  against 
Harry  B.  Duamsn.  Judgment  for  defendant 
on  demurrer  to  platntUTs  statement  of  claim, 
and  plaintiff  appeals.  Beversed. 

From  the  record  it  appeared  that  the 
statement  of  claim  alleged  that  plalntift,  the 
duly  elected  treasurer  of  the  city  of  Yoi^, 
entered  upon  his  duties  on  December  4,  1911; 
that  nnder  the  Act  of  June  20,  1901,  P.  D. 
578,  It  was  plaintiff's  duty  to  collect  school 
taxes  assessed  or  levied  In  tbe  school  dis- 
trict of  the  city  of  Tork,  and  his  right  to 
rei-eive  fees  and  emoluments  for  so  doing; 
that  on  May  9,  1912,  the  board  of  school 
controllers  of  said  district  illegally  appoint- 
ed the  defendant  tax  collector  of  the  said 
school  district,  who  collected  taxes  and  re- 
ceived fees  therefor  to  the  amount  of 
794.42;  that  on  plaintiff's  suggestion  for  a 
writ  of  quo  warranto  defendant  had  been 
ousted  from  the  office  of  tax  collector  of  said 
school  district;  and  that  thereafter  plain- 
tiff had  demanded  said  sum  of  ¥1,704.42  of 
defendant  and  his  demand  had  been  refused. 
This  action  was  brought  for  the  recovery  of 
said  fees.  Tbe  defendant  demurred  to  the 
statement.  The  court  sustained  tbe  demur^ 
rer  and  entered  Judgment  for  defendant 

Argued  before  PELL,  C.  J.,  and  BROWN, 
POTTER,  STEWART,  and  MOSCHZIS- 
KBB,  JJ. 

James  O.  Olessner,  ctf  Tork,  for  appellant. 
H.  C  NUea,  M.  S.  NUes,  Charles  A.  May, 
and  George  B.  Neff,  all  of  Tork,  for  appellee- 


STEWART,  J.  [1]  Wblle  Uie  predae.anea* 
Hon  here  arising,  between  pardes  standing 
in  tbe  relation  of  these  litigants,  has  never 
been  passed  on  In  this  stat^  we  yet  bare  re- 
peated adjudications  with  respect  to  collat- 
eral inquiries  wU<A  settle  in  a  veiy  decided 
and  con<dufilTe  way  flie  prindples  whldi  must 
here  govern.  Adhering  to  the  old  English 
rule  which,  as  an  examination  into  tbe  de* 
dslons  of  other  states  will  show,  obtains 
very  generally  If  not  nnlTersally  In  this  conn- 
try,  and  tbe  logic  o£  which,  because  of  Its 
general  acceptance,  need  not  here  be  discuss- 
ed, tbSa  court  has  held,  wltb  respect  to  pub* 
lie  office,  that  the  salary  and  emoluments 
allowed  atta<^  to  tbe  office  itself,  and  not 
to  the  indlTldaal  discharging  the  duties  of 
the  office,  except  as  be  Is  an  officer  de  Jure. 
The  rule  Is  thus  stated  by  Judge  Ludlow  In 
Rink  T.  City  of  Philadelphia,  IS  Wkly.  Notes 
Cas.  345,  a  case  whi<A  cm  review  was  affirm- 
ed by  this  court  ^ee  Fhiladelpbia  r.  Rink,  2 
Atl.  605): 

**The  salary  Is  annexed  to  tbe  office  of  a  mag- 
istrate, and  to  the  person  who  holds  the  title, 
and  not  to  a  mere  incumbent,  who  bas  been  le- 
gally declared  to  have  been  an  intruder,  and 
therefore  only  a  de  facto  officer." 

[2]  The  controversy  there  was  between  the 
dty  and  one  who  after  a  protracted  proceed- 
ing at  law  was  declared  to  be  a  magistrate 
de  jure,  by  a  decree  of  ouster  against  one 
who,  under  color  of  title,  with  certificate  of 
election  and  a  commission  from  tbe  Oover^ 
nor,  had  been  exercising  the  duties  of  the 
office  for  a  period  of  nearly  three  years. 
The  action  was  brought  by  the  de  jure  officer 
to  recover  from  the  dty  salary  for  tbe  time 
he  had  been  deprived  of  bis  office,  notwlth- 
Btandlng  the  far  greater  part  of  it  bad  been 
paid  to  the  de  facto  officer.  The  points  of 
distinction  are  tlmt  the  office  was  that  of 
magistrate^  while  here  it  Is  that  of  collector 
of  taxes,  and  that  thtfe  tbe  action  was 
against  the  dty,  wbUe  here  it  is  by  tbe  de 
jure  officer  against  the  de  facto  officer,  to 
recover  tbe  compensatlQn  paid  to  the  latter 
during  his  Incumbency.  Tbe  first  Is  without 
signlficauce,  ftir  the  rule  applies  to  every 
public  office  unless  excited  by  statutray 
provision ;  the  second  wlU  receive  considera- 
tion as  we  proceed.  It  may  be  that  nowhere 
In  any  of  our  reported  cases  Is  the  EngllA 
rule  above  stated  expressly  adopted  or  re- 
cited except  in  the  f^dnion  of  Judge  Ludlow 
above  referred  to;  but  all  these  cases  im- 
pliedly recognize  the  mle^  since  on  no  oUier 
principle  conld  they  be  reconciled  with  sound 
reasoning.  For  Instance,  In  Riddle  t.  Coun- 
ty of  Bedford,  7  Serg.  ft  B.  386,  it  was  held 
that  a  de  facto  county  treasurer  conld  not 
sustain  a  suit  to  recover  from  the  county  bis 
fees  as  such  officer,  solely  on  the  ground 
that  being  a  de  facto  officer,  while  his  acts 
were  valid  so  far  as  they  concerned  tbe 
public  or  rights  of  third  parties,  they  were 
invalid  when  he  came  to  assert  for  himself 
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beoeflt  or  advantage  resulUng  therefrom. 
In  Com.  ex  rel.  George  W.  Bowman  t,  Slifer, 
Pa.  28,  64  Am.  Dec  680,  what  was  before 
the  court  was  an  application  for  a  manda- 
mus to  compel  payment  by  the  State  Treaa- 
urer  of  arrears  of  salary  to  Gen.  Bowman, 
as  adjutant  general  of  the  mllltla.  This 
was  resisted  on  the  ground  that  the  rela- 
tor, though  duly  commissioned,  bad  failed 
to  give  the  security  required  by  law  before 
entering  upon  the  duties  of  the  office,  and 
was  therefore  but  a  de  facto  officer  and  not 
entitled  to  recover,  opinion  filed  by 

Lewis,  O.  J.,  thus  disposes  of  the  contro- 
versy: 

"But  for  the  period  during  which  he  perform- 
ed the  duties  of  the  office  without  having  given 
the  required  security,  be  was  not  strictly  the 
officer  de  jure.  He  was  merely  the  officer  de 
facto.  His  acta  are  good  so  far  as  others  are 
concerned.  But  the  rule  seems  to  be  establish- 
ed that  none  but  the  officer  de  jure  con  success- 
fally  claim  compensation  for  official  serricea. 
Riddle  v.  County  of  Bedford,  7  Serg.  &  R.  380 ; 
Dillon  V.  Myers  et  al.,  3  Pa.  Law  J.  168, 
BrighUy  N.  P.  426.  It  follows  that  Gen.  Bow- 
man is  not  entitled  to  the  mandamus.  The  per- 
formance of  the  duties  of  the  office  before  giv- 
ing the  security  was  prohibited  by  law.  The 
law  must  therefore  refuse  to  aid  him  In  com- 
pelling payment  for  services  thus  rendered 
against  its  direction." 

In  Lozeme  County  v.  Trimmer,  95  Pa.  97, 
the  action  was  for  recovery  of  fees  covering  a 
period  during  which  the  plaintiff  was  for  part 
of  the  time  prothonotary  de  jure,  and  for  the 
other  part  prothonotary  de  facto.  It  was 
held  that  the  action  would  lie  only  for  fees 
accruing  during  the  de  Jure  period;  that, 
while  his  acts  as  atf  officer  de  facto  were  good 
as  to  third  parties  having  an  interest  in  the 
act  done,  he  could  not  recover  the  fees  given 
for  the  official  service  during  such  [>eriod, 
the  court  citing  in  support  of  Its  conclusion 
the  cases  we  have  above  referred  to.  Each  of 
these  decisions  rests  fundamentally  on  the 
rule  that  salary  and  emoluments  of  office  at- 
tach to  the  title  by  which  the  office  is  held 
quite  as  certainly  as  though  the  rule  had  been 
expressly  recited  in  each.  It  results  from 
these  authorities  that  the  appellee  here  could 
not  have  sustained  en  action  against  the  dty 
of  Torlc  for  the  recovery  of  the  fees  he  claim- 
ed for  services  rendered  as  a  de  flacto  collector. 
Nevertheless  the  dty  paid  him  In  full  for  such 
services.  Whose,  then,  Is  the  money  so  paid? 
The  dty  parted  with  it  In  mistake  of  law ;  it 
gave  it  over  to  one  who,  because  of  color  of 
title  to  the  office  to  which  the  money  attach- 
ed, received  it  In  good  oonsdencfc  The  dty 
is  In  no  position  to  recover  it  back,  being  pre- 
cluded by  the  rule  Hiat  fbrlMs  recovery 
against  one  who  has  received  money  under  a 
claim  of  right  and  In  ignwanoe  of  Its  true 
ownership.  Therefore  the  money  1b  not  the 
dty'a.  The  party  to  whom  the  money  was 
paid,  this  appellee,  being  wifliout  legal  right 
to  receive  It,  since  it  was  not  recoverable 
at  law  by  him,  can  have  no  right  to  retain  It 
as  agnlnst  the  demand  of  one  with  better 


title.  It  is  his  as  against  Qie  dty,  and  as 
against  every  <me  except  the  true  owner. 
The  true  owner  of  the  office  from  which  tbe 
money  resulted  Is  this  appellant,  so  mucti 
having  been  judicially  ■  determined.  If  the 
postulate  be  correct  that  the  salary  and 
emoluments  attach  to  the  office  and  not  to 
tbe  incumbent,  except  as  he  holds  de  Jure— 
and  this  is  the  clear  logic  of  our  own  cases 
— the  appellant  was  the  true  owner  of  the 
fund  paid  over  by  the  city  to  the  appellee, 
and  it  follows  that  indebitatus  assumpsit 
will  He  for  its  recovery.  This  accords  with 
common-law  principles. 

"So  if  a  man  claims  to  be  entitled  to  an  office 
which  another  has  usurped,  and  the  latter  have 
received  certain  fees  belonging  of  rigbt  to  the 
office,  the  former  may  bring  an  action  for  mon- 
ey bad  and  received  against  the  latter,  to  re- 
cover the  fees  received  by  him."  Arcbbold't 
Nisi  Priua,  vol.  1,  p.  327. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  court  below  erred  In  sustaining  tbe 
defendant's  demurrer  to  the  plaintiffs  state- 
ment The  precise  question  arising  in  an  ac- 
tion iKtween  a  de  jure  and  a  de  facto  public 
officer,  as  we  have  said,  has  not  heretofore 
been  passed  on  In  this  state;  but  it  has  bets 
adjudicated  In  very  many  jurisdictions,  and 
a  careful  examination  of  these  authorities 
has  brought  to  our  attention  but  a  single  one 
In  which  the  right  of  recovery  by  a  de  jars 
officer  against  one  de  facto  was  denied,  and 
in  that  case  It  was  by  the  decision  of  a  bare 
majority  in  a  divided  court  It  would  pro- 
long this  opinion  without  adequate  reason 
to  refer  to  these  many  adjudications.  Tbej 
may  be  found  fully  collated  In  29  Cyc.  13H 
and  no  farther  reference  to  them  1b  here  re- 
quired. 

The  Judgment  Is  rerorsed,  and  procedendo 
awarded. 


In  re  BWABT'S  ESTATEL 

(Supreme  Court  of  Pennsylvania.   Oct  % 
1914.) 

1.  "Wills  (§S  55,  1R6*)— Undue  Influescs- 

SUFFICIENCT  OF  KviDEKCE. 

Evidence  on  proceedings  for  tbe  probate  of 
a  will  giving  testator's  entire  estate  to  his  aunt 
to  the  exclusion  of  his  mother  held  insufficient 
to  show  want  of  testamentary  capacity,  or  Qiat 
the  execution  of  the  will  was  procured  by  ondne 
infiuence  exercised  by  tbe  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  137-158,  161,  421-437;  Dec  Dig.  H 
55,  166.*] 

2.  Wills  (S  163*)— Undue  Influencb— Pw- 
suMPTioN  raoM  Mebetbicious  Rklatios- 

QUESTIONS  FOB  JUBY. 

Where  there  ie  evidence  of  mental  detaji 
restraint,  or  domination,  and  proof  that  a  mere- 
tricious relation  existed  between  testator  and 
the  sole  beneficiary  at  tbe  time  of  the  execution 
of  the  will,  the  question  of  undue  infiuence  a 
for  the  jury,  but  in  the  absence  of  such  evi- 
dence, no  presumption  of  undue  infiuetice  ariwa 
from  proof  of  the  meretricious  relation  and  tbe 
execution  of  an  unnatural  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8§  388-402 ;  Dec  Dig.  |  163.«] 
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3.  Wilis  Q  82*)  —  Yauditt— BEASOira  tob 
Bequest. 

That  DO  reasona  aatislactory  to  otfaezs  ap- 
pear why  testator  bequeathed  hia  property  as 
be  did  doea  not  Invalidate  a  vill. 

Id.  Note.— Tor  other  cases,  see  Willa,  Gent. 
.  i  203;  Dec.  Dig.  1 82.*] 

4.  Wziis   (f  82*)  —  "UKNAXnaai.  Wiix"  — 
What  Conbtitutbs. 

A  will  is  "lumatural"  in  a  legal  sense  only 
when  it  is  contrary  to  what  the  testator  from 
his  new  views,  feelings,  and  intentions  would 
hare  been  expected  to  make.  When  it  is  in  ac- 
oordanee  with  such  views,  it  is  never  uonatural, 
however  much  it  may  differ  from  the  ordinary 
actions  of  men  In  similar  dreninstances. 

[E:d.  Note.— For  other  cases,  see  Wflls,  Cent 
Dig.  I  208;  Dec.  Dig.  {  82.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series.  Unnatural  Will.] 

5.  Wiud  (S  65*)— Tesiahsntabt  Oapaotit— 

DiraiTKBNIIEBa. 

Evidence  ol  drunkenness  is  not  proof  of 
want  oT  testamentary  capacity  to  exocnte  a 
will,  where  it  does  not  appear  that  tertator  was 
drunk  when  the  will  was  executed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  137-158.  161;  Dec.  Dig.  S  55.*1 

6.  Wills  (8 186*)— Uirnim  Inixubncb— Pbooi'. 

Undue  influence  in  connection  with  the  exe- 
ention  of  a  will  is  not  made  out  by  proof  of  dr- 
cnmstances  equally  aa  cousistent  with  the  ab- 
sence of  such  influence  as  with  its  presence 

[Ed.  Not&— For  other  cases,  see  Wills,  Gent. 
Dig.  H  421-437;  Dec.  Dig.  1 166.*] 

Appeal  from  Oxjphans'  Oonrt,  Allegheny 
County. 

In  tbe  matter  of  tbe  estate  of  John  Mo- 
Clarg  Bwart,  deceased.  Appeal  from  a  de- 
cree of  tbe  register  of  wills  admitting  to 
probate  tbe  will  at  J<din  HcOlnrg  Bwart 
Dismissed. 

Trimble.  J.,  in  tbe  court  below  filed  thB 
following  opinion: 

Tbia  is  a  petition  tor  an  issue  devisavit  vel 
non. 

John  McClurg  Ewart  was  bom  July  16,  1878, 
made  his  wiU  on  October  17,  1610,  and  died 
on  May  28,  1912,  a  little  less  than  84  years  of 
age.  By  his  will  he  disinherited  his  mother, 
who  has  no  estate  of  her  own,  and  devised  and 
bequeathed  his  entire  estate  to  his  aant  Flo 
Winnett  Ewart,  the  wife  of  his  father's  brother, 
in  the  following  language: 

"I  bequeath  all  my  pr^erty  real  and  person- 
al, whatsoever  to  Mrs.  Flo  Winnett  Ewart— I 
am  not  making  this  will  because  it  has  been 
said  that  the  said  party  has  an  undue  influence 
over  me,  but  for  love  and  esteem. 

"My  property  consists  of  as  interest  in  resi- 
dence, an  interest  in  a  widow's  annuity  in  the 
state  of  Pennsylvania,  a  banking  account  in 
Peunsylvania,  and  a  banUng  account  in  tbe 
state  of  Kansas. 

"I  do  hereby  make,  constitute  and  appoint 
John  McClurg  Hays,  to  be  executor  of  this  my 
last  will  and  testament." 

A  caveat  was  filed  by  his  mother,  bnt  when  a 
time  was  flxed  for  hearing  the  caveator  did  not 
appear,  and  on  September  14,  1012,  the  will  was 
probated.  The  petition  for  appeal  was  filed  by 
the  mother,  who  was  then  represented  by  dif- 
ferent cotmsel,  and  in  it  she  alleges  that  her 
son  was  of  unsound  mind,  and  did  not  have  tes- 
tamentary  capacity;  and  farther  that  he  was 
the  vietiiB  of  undue  influence  exercised  over 
him  by  his  aunt,  the  sole  benefldary. 


At  the  opening  of  the  case,  counsel  for  tbe 
contestant  said :  "It  is  admitted  by  connsel 
that  the  will  of  John  McOluiv  Bwart,  deceased, 
was  duly  probated/'  and  at  the  close  of  the  tes- 
timony he  said :  "I  did  not  mean  we  would  offer 
BO  evidence  which  would  show  testamentary 
incapacity;  much  less  did  I  mean  to  say  that 
tbe  testator  was  capable.  What  I  meant  was 
to  admit  in  advance  that  tbe  testimony  we  had 
to  offer  might  not  be  sufficient,  and  for  the  pur- 
poses of  this  case  might  be  assumed  to  be  in- 
sufficient, to  make  a  case  of  testamentary  inca- 
pacity. I  did  not  mean,  of  course,  it  should 
not  be  considered,  so  far  as  it  is  offered  in  ctm- 
nection  with  evidence  of  nndue  influence,  and 
for  the  purpose  of  establishing  that  ground." 

[Ij  The  undue  influence  exerted  on  the  testa- 
tor IB  alleged  to  have  culminated  in  the  execu- 
tion of  the  will,  because  tA  meretricious  rela- 
tions with  bis  aunt,  and  the  weakened  intellect 
and  will  power,  which  was  tbe  result  of  the  ex- 
cessive use  of  alcoholic  stimulants.  It  is  ad- 
mitted that  the  testator  was  periodically  an  ex- 
cessive drinker  of  alcoholic  stimulants,  which 
induced  his  premature  death.  This  habit  was 
well  formed  in  1808,  and  the  uncontradicted 
testimony  shows  that  about  that  time,  while 
living  with  his  mother  at  their  reddence  in 
Lawrence,  Kan.,  he  had  delirium  tremens. 
When  he  was  in  that  condition  be  was  confined 
by  a  physician,  with  the  knowledge  and  consent 
of  his  mother,  in  the  count?  jail  in  that  place 
for  a  short  time,  not  exceeding  one  day  and  one 
night  He  was  then  taken  to  Bonlder,  Colo., 
by  a  lawyer,  where  he  was  a  patient  in  a  sani- 
tarium for  a  time;  then  be  returned  to  Kansas, 
and  with  his  mother  went  to  Citronelle,  Ala. . 
His  estate,  which  amounted  to  about  $80,000, 
was  all  inherited  from  his  father,  who  was  di- 
vorced from  bis  mother.  While  in  Alabama,  be 
received  some  telegrams  from  his  counsel  in 
Pittsburgh  about  his  business  affairs,  and  in 
response  to  these  left  bis  mother,  came  to  Pitts- 
burgh in  the  year  1903,  and  lived  here  contin- 
uously until  his  death.  He  never  liv^  with  his 
mother  again.  He  had  a  common  school  educa- 
tion, read  much,  and  at  one  time  was  a  ranch- 
man, but  had, no  occupation  after  1908.  His 
paternal  grandmother  lived  here,  and  he  went 
to  her  boms  and  resided  with  her.  This  house- 
hold was  composed  of  the  grandmother,  bis 
uncle,  S.  F.  Ewart,  and  his  wife,  tbe  chief  bene- 
ficiary, and  their  servants.  His  aunt  was  about 
four  years  older  than  he.  Prior  to  1908,  his 
uncle,  aunt,  and  he  had  taken  several  summer 
trips,  one  of  which  was  on  horseback  from  his 
mother's  home  in  Kansas  to  the  Yellowstone  Na- 
tional Park,  in  1900;  another  was  to  Bedford 
Springs,  Pa.  When  in  Lawrence,  Kansas,  get 
ting  ready  for  the  Yellowstone  trip,  the  party 
lived  at  tbe  Ewart  homestead,  and  while  there 
a  colored  domestic  said  that  the  testator  and 
bis  aunt  went  upstairs  about  10  or  11  o'clock 
in  the  morning  and  occupied  the  testator's  room 
for  a  short  time  iflth  the  door  locked.  The 
aunt  and  her  husband  both  denied  this  most 
positively,  and  in  answer  thereto  said  that  the 
testator  was  not  at  the  bouse  any  morning,  but 
was  away  in  the  city  purchasing  supplies  and 
equipment  for  the  horseback  tnp.  Following 
this  excursion,  Mrs.  Ewart,  the  testator's  aunt, 
wrote  to  bim  at  least  eight  letters,  the  first  be- 
ing November  15,  1900,  and  tbe  last  on  January 
24,  1907,  which  indicate  more  than  platonic 
love.  There  is  not  another  word  in  the  case  to 
indicate  any  meretricious  relations,  or  any  im- 
proper conduct  on  the  part  of  the  aunt,  except 
the  contradicted  statement  of  a  caretaker  at  the 
Ewart  homestead  in  Pittsburgh,  who  said  that 
Mrs.  Ewarfs  husband  bad  told  him  "that  his 
wife  bad  made  a  damn  fool  of  herself  with  Jack 
(meaning  the  testator),  but  that  anybody  would 
have  done  that  for  $30,000."  The  times  when 
his  statement  is  alleged  to  have  been  made  are 
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fixed  &t  about  a  month  after  the  testator's 
death,  and  again  on  February  3d  of  thia  year. 

The  opponunity  for  meretridous  relations  was 
present  almost  idl  the  time  from  1008  until  a 
■hort  time  after  the  execution  of  the  will;  but, 
excepting  the  period  when  the  wOl  was  written, 
both  before,  at  the  time,  and  after,  because  the 
testator  was  under  the  care  of  a  narse,  who  was 
with  him  day  and  night,  having  slept  with  him 
on  the  same  bed,  and  who  said  he  saw  nothing 
improper  between  the  parties.  All  of  the  wit- 
nesses who  were  called  to  testify  said  that  there 
was  nothing  unseemly  about  their  actions  in 
the  house  or  elsewhere. 

Daring  the  year  1910,  prior  to  the  execution 
of  the  will,  the  reliable  evidence  shows  that  the 
testator's  mother  employed  counsel  in  Pitts- 
faut^h  to  have  the  testaton  restrained  from 
squandering  his  estate,  notwithstanding  the  tes- 
timony of  the  mother  to  the  contrary.  Counsel 
was  persistent  in  pursuing  him,  and  finally,  af- 
ter frequent  efforts  to  confer  with  him,  by  keep- 
ing himself  incognito,  and  representing  to  toe 
testator's  aunt  that  he  desired  to  see  her  about 
a  real  estate  transaction,  she  went  to  his  office^ 
and  while  there  was  told  by  counsel  tiiat  she 
had  more  influence  over  the  testator  than  any- 
body else,  and  was  threatened  that  if  she  did 
not  use  this  infiuence  to  have  her  nephew  turn 
over  to  his  mother  a  part  of  his  money,  he 
would  hare  a  guardian  appointed  for  him  and 
cause  her  to  be  the  central  figure  of  a  scandal. 
This  was  commonicated  to  the  testator  by  the 
aunt,  and  in  our  judgment  shows  the  reason  for 
the  use  of  his  language  in  the  wilt,  when  he 
says,  "I  am  not  making  this  will  because  it  has 
been  said  that  said  party  [meaning  his  aunt] 
has  an  undue  influence  over  me,  hut  for  love 
and  esteem."  Before  the  will  was  written  he 
told  an  old  friend  of  his  father  that  he  and  his 
mother  were  not  friends,  because  ^e  bad  put 
him  in  Jail,  that  he  would  not  leave  her  any  of 
bis  property,  and  that  If  M«.  Rwart,  his  aunt, 
would  not  take  it,  he  would  will  it  to  charita- 
ble institutions.  When  the  testator's  mother 
came  to  Pittsburgh,  after  the  will  was  writtep, 
he  would  not  see  her  until  she  had  told  him 
that  she  had  not  employed  counsel  to  have  a 
guardian  appointed  for  his  estate;  that  tikis 
statement  of  hers  was  false  is  beyond  any 
doubt.  He  declared  that  he  had  bought  his 
mother  a  home  which  she  sold,  and  then  got 
mad  at  him  because  he  would  not  buy  her  an- 
other. 

There  is  not  a  word,  nor  an  act  which  shows 
that  the  testator's  aunt  ever  influenced  him  in 
anything.  He  always  managed  his  own  busi- 
ness affairs,  and  when  he  loaned  money  to  his 
aunt,  he  secured  it  by  mortgage  or  note.  Tlipre 
is  not  a  suspicion  that  he  did  not  manage  his 

Property  well,  or  that  his  dissipation  extended 
eyond  bis  drinking.  When  he  was  sober,  he 
was  strong  in  intellect  and  will  power.  The  ev- 
idence on  this  point  is  abundant,  and  !t  is  es- 
tablished as  a  fact  beyond  question.  There  is 
not  only  no  evidence  that  he  was  under  the  in- 
fluence of  liquor  when  he  executed  his  wiU ;  but 
all  of  the  evidence  points  clearly  to  the  fact 
that  he  was  entirely  sober  at  this  time.  His 
nurse  and  his  physician  were  mature  and  in- 
telligent men,  and  disinterested  in  the  outcome 
of  this  proceeding.  The  testator  had  been  sick, 
but  had  recovered  sufficiently  to  be  able  to 
walk  about  the  room,  and  was  sitting  up  in  his 
chnir  when  he  executed  the  will.  The  scrivener 
was  his  nurse,  but  the  will  was  written  in  the 
presence  of  the  physician,  and  signed  in  the 
presence  of  both,  who  testified  that  he  was  men- 
tally capable  of  making  his  will  at  that  time^ 
and  their  testimony  is  uncontradicted.  The 
beneficiary  was  not  present  when  the  will  was 
written  or  signed,  and  took  no  part  In  its  prep- 
aration ;  but  on  the  day  it  was  signed,  the  tes- 
tator banded  it  to  his  aunt,  sealed  up  in  an  en- 
velope, and  she  kept  it  until  his  death,  when  she 
save  It  to  her  counsel,  who  opened  it  for  the 


first  time.  After  he  executed  his  will,  early  in 
the  year  1911,  be  left  his  grandmother's  house 
and  never  lived  there  again,  but  lived  at  other 
places,  in  the  city  of  Pittsburgh,  until  bis  death, 
which  occurred  more  than  one  year  thereafter. 
From  the  time  the  will  was  executed  until  bis 
death,  which  was  about  one  year  and  fire 
months,  there  is  not  a  word  in  the  case  which 
would  indicate  that  he  could  not  have  executed 
another  will,  by  which  he  could  have  bequeath- 
ed bis  property  to  any  person  whom  he  maj 
have  desired  to  receive  it.  The  opportunity 
was  always  present,  and  there  is  so  evidence 
at  all  of  any  influence,  good  or  bad,  exerted  over 
him  by  any  person,  nor  can  there  be  any  infer- 
ence of  it  founded  on  fact.  When  a  contestant 
exists  to  obtain  an  issue  on  the  ground  of  un- 
due influence,  he  must  show  more  than  a  mere- 
tricious relation  and  a  will  which  appears  to 
be  unnatural. 

[2]  Dean  v.  Negley,  41  Pa.  312,  80  Am.  Dec. 
620,  was  reversed  to  admit  a  rejected  offer  of 
evidence,  to  prove,  among  other  things,  that 
the  testator  and  his  paramour,  a  married  wo- 
man, were  having  meretricious  relations,  "at 
the  time  of  the  making  of  the  will,"  and  that 
the  mother  of  the  beneficiary  dominated  his 
acts  before  end  after  the  will  was  made.  Sny- 
der V.  Erwin,  229  Pa.  644.  79  At!.  124,  140 
Am.  St.  Hep.  737,  was  sustained  when  it  ap-' 
peared  that  adulterous  commerce  had  existed 
between  the  testator,  then  75  years  old,  aind 
his  paramour,  a  designing  grandmother,  several 
years  before  the  will  was  executed,  at  the  time 
of  the  making  of  it,  and  its  continuance  there- 
after, and  that  the  proponent  received  the  en- 
tire estate  to  the  ezuusion  of  a  daughter, 
against  whom  there  was  no  other  grievance 
than  that  she  had  declined  to  receive  her  fa- 
ther's paramour  to  her  home.  In  each  of  these 
cases  testator  had  become  enfeebled  in  health, 
and  resided  at  his  beneficiary's  home  untU 
death,  and  whether  each  was  or  unsound  mind 
was  a  question  at  Issue.  We  conclude  from 
these  two  cases  that  where  there  it  an  unnat- 
ural wiUf  and  there  is  evidence  of  mental  de- 
cay, or  some  restraint  upon,  or  domination 
the  testator  at  the  time  of  the  execution  of  the 
will  and  thereafter,  coupled  with  a  meretricious 
relation,  positively  proven  to  have  occurred  be- 
fore the  execution  of  the  will,  at  the  time  of 
its  execution,  and  afterwards,  there  is  a  ques- 
tion of  fact  for  a  jury.  But  where  there  Is  no 
mental  decay,  or  restraint,  or  domination,  and 
the  man  is  master  of  himself,  as  in  Allshou^e 
V.  Kelly,  219  Pa.  652,  69  Atl.  88,  the  presump- 
tion of  undue  influence  will  not  spring  from 
proof  of  meretricious  relation  and  an  unnat- 
ural will,  even  though  the  whole  estate  is  will- 
ed to  his  paramour,  and  his  progeny  left  to  thdr 
own  resources. 

John  McCIu^  Ewart  was  sober  and  master 
of  himself  when  be  executed  his  will,  and  w^s 
under  no  restraint  from  any  person  at  that 
time,  or  thereafter,  until  his  death. 

[3, 4]  A  testator  is  not  bound  to  furnish  a 
reason,  satisfactory  to  others,  for  what  he  has 
done,  or  is  doiog,  with  bis  own.  Caughey  v. 
Bridenbaugh,  208  Pa.  414,  57  Atl.  821.  A  wUl 
cannot  be  said  to  be  unnatural  only  becaube  the 
mother,  or  son,  or  daughter  is  disinherited,  and 
if  a  presumption  arises  from  the  diainheritanci 
of  the  mother,  it  is  rebuttable.  But  it  "is  un- 
natural in  a  legal  sense  only  when  it  la  con- 
trary to  what  the  testator  from  bis  new  views, 
feelings,  and  intentions  would  hare  been  ex- 
pected to  make.  When  it  Is  in  accordance  with 
these  [such  views]  it  is  never  unnatural,  how- 
ever much  it  may  differ  from  the  ordinary  ac- 
tions of  men  in  similar  circumstances."  Mor- 
gan's Estate,  219  Pa.  355,  68  AtL  953. 

The  reason  for  disinheriting  bis  mother^ 
which  the  testator  was  not  bound  to  furnish, 
appears  in  the  testimony.  His  mother  was  not 
a  Rizpah.  She  wanted  his  money,  and  thrut- 
ened  restraint,  which  would  deprirs  him  of  his 
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estate,  and  wai  untruthful  to  him  in  ber  dec- 
larations about  this  matter.  She  had  dirorced 
hifl  Catber,  who  had  left  all  he  bad  to  him.  He 
had  bcngnt  her  a  home,  vhicfa  ifae  sold,  and 
she  consented  to  bis  confinement  in  jail.  He 
refused  to  write  to  her,  and  had  become  <s* 
tranged  from  her,  and  let  it  be  known,  at  lea^t 
to  bis  nurse  and  his  father's  friend  and  tus 
aunt.  He  told  others  that  he  would  gire  hit 
estate  to  his  aunt,  because  she  had  been  kind  to 
him.  The  will  is  in  harmou;  with  the  testa- 
tor's known  feelings  and  intentions ;  and,  even 
though  it  differs  from*  the  ordinary  actions  of 
men,  it  is  not  unnatural. 

"In  many  instances  testamentary  disposition; 
of  property  seems  hereb,  if  not  unjust,  the  re- 
sult, perhaps,  of  prejudice  as  to  some  of  te»* 
tator's  kindred,  or  undue  partiality  as  to  oth" 
era.  Bat  these  are  matters  about  which  we 
have  no  concern.  The  law  wisely  secures  equal- 
ity of  distribution  where  a  man  dies  intestate. 
But  the  very  object  of  a  will  is  to  produce  in- 
eqDalit7,  and  to  provide  for  the  wants  of  the 
testator's  family ;  to  protect  those  who  are  help- 
less ;  to  reward  those  who  have  been  affection- 
ate, and  to  punish  those  who  have  been  disobe- 
dient. It  is  doubtless  true  that  narrow  preju- 
dice sometimes  interferes  with  the  wisdom  of 
such  arrangements.  This  is  due  to  the  imper- 
fections of  our  human  nature.  It  must  be  re- 
membered that  in  this  country  a  man's  preju- 
dices are  a  part  of  his  liberty.  He  has  a  right 
to  them;  he  may -be  unjust  to  his  children  or 
relatives;  he  is  entitled  to  the  control  of  bis 
property  while  living,  and  by  will  to  direct  its 
use  after  his  death,  sabject  only  to  snch  re- 
strictions as  are  imposed  by  law.  Where  a  man 
has  sufficient  memory  and  understanding  to 
make  a  will,  and  such  instrument  is  not  the  re- 
sult of  undue  influence,  but  is  the  uncontrolled 
act  of  bis  own  mind.  It  is  not  to  be  set  aside  in 
Pennsylmiia  without  infflclent  evidence,  nor 
npon  any  sentimental  notions  of  equality." 
Cauffman  v.  Long,  82  Pa.  72. 

If  the  testator  was  of  sound  and  dispomng 
mind  and  memory  when  be  made  his  will,  and 
was  Dot  actii^  under  an  illegal  restraint,  then 
thia  will.  In  law,  mast  stand,  altitongh  it  may 
offend  the  sense  of  propriety  and  Justice  of  ev- 
ery man  in  the  land ;  his  prejudices,  likes,  and 
dislikes,  acquired  by  his  associates  in  life,  were 
his  own  as  much  as  the  property  of  which  he 
made  distribution.  Fbillip's  Bstate,  244  Pa. 
35,  90  Atl.  457. 

In  the  last  case  cited,  it  is  said  that  undue  In- 
fluence is  "a  control  acquired  over  another 
which  virtually  destroys  h^  free  agency,"  and 
in  the  absence  of  direct  proof  of  undue  Influ- 
ence actually  exercised  by  the  proponent,  or  4 
presumption  thereof,  arising  against  him  from 
something  in  the  evidence  indicating  weakness 
or  infirmity  in  the  testator,  his  testimony,  when 
taken  with  the  other  proofs  in  the  case,  may 
so  far  dischnrge  the  burden  of  explaining  away 
any  circumstances  introduced  by  the  contest- 
ant's witnessea,  whirh  apparently  require  ex- 
planation, as  to  Justify  binding  instructions  in 
favor  of  the  will  or  the  refusal  of  an  issue. 

[5]  We  searched  the  records  in  this  case  In 
vain  for  any  testimony  measuring  up  to  this  re- 
quirement. The  only  suggestion  of  unsound- 
ness of  mind  is  in  the  drunkenness  of  the  tes- 
tator; but  unless  this  was  his  condition  when 
the  will  wss  executed.  It  is  no  proof  of  mental 
unfioiindness.  Tasker'a  Estate.  205  Pa.  455,  65 
Atl.  24;  Macauley's  Estate,  224  Pa.  1,  73  Atl. 
ISl. 

[61  It  is  nothing  but  a  guess  to  say  that  the 
beneficiary  of  this  estate  influenced  the  testa- 
tor. Direct  proof  of  fraud  is  absent,  and  "whoa 
the  efforts  is  to  establish  undue  influence  with- 
out direct  proof  upon  the  point,  it  cannot  l>e 
made  out  by  circumstances  which,  though  to 
1m?  expected  if  there  was  fraud,  are  equally  con- 


sistent with  Its  absence,  and  such  drcumstanc- 
es  cannot,  whether  taken  single  or  collectively. 

iustify  an  inferoice  of  wrongdung."  Phillips' 
Estate.  244  Pa.  85,  90  Atl.  457,  quoted  frob) 
Caughey  t.  Bridenbaugb.  208  Pa.  414,  67  AU. 
82L 

A  petition  was  presented  for  rehearing  In 
this  case;  but  there  was  no  testimony  offered 
wlxich  the  petitioner  .could  not  have  submitted 
to  the  ooort  at  the  hearing  that  is  material  to 
the  issue,  and  npon  a  careful  examination  of 
all  the  facts  alleged  in  the  petition,  and  the  af- 
fidavits attached  thereto,  we  are  of  the  opinion 
that  if  all  of  the  evidence  were  admitted,  it 
would  not  change  the  result  of  this  case. 

The  court  dismissed  tbe  petition. 
Argued  before  BROWN,  POTTBB,  BLKIN, 
STEWART,  and  MOSCHZISKEB.  JJ. 

Arthur  O.  Fording  and  Clarence  Burleigh, 
both  of  Plttabnrgh,  and  E.  F.  Caldwell,  of 
Lawrence,  Kan.,  for  appellant.  John  G. 
Bane  and  Charles  A.  Woods;  both  of  Pitta- 
burgh,  tor  appellee. 

PER  CURIAM.  On  this  appeal  from  the 
refusal  of  an  Issue  devisavlt  vel  non,  we  con- 
cur In  the  legal  conclusion  of  the  court  below 
that  the  appellant  failed  to  show  why  it 
shonld  have  been  awarded. 

Appeal  dismissed  with  costs. 


SUPBEMB  LODGE,  KNIGHTS  AND  LA- 
DIES OF  HONOR,  V.  ULAMOW8KY 
et  al. 

(Sapreme  Court  of  Pennsylvania.   Oct  26, 
1014.) 

1.  INSTTBAKCB  (|  78S*)  —  BiGHTB  OT  BBNB- 
nOIABT. 

Where  a  member  of  a  fraternal  benefit 
society,  as  permitted  by  the  society's  mlea, 
changed  the  beneficiary  in  a  certificate,  in  con- 
sideration of  the  new  beneficiary's  promise  to 
marry  him,  and  the  marriage  took  place,  the 
new  beneficiary  acquired  a  ri^ht  to  tm  benefit 
of  the  certificate,  which  could  not  be  taken 
away  from  her  without  ber  consent 

[Ed.  Note. — For  other  cases,  see  Insurance* 
Cent  Dig.  1  1B49 ;  Dec.  Dig.  |  783.*] 

2.  Tbusts  (S  30%*)— Fbatebnai.  Inbubaho^ 
Change  of  Beneftciast. 

Where  a  member  of  a  fraternal  benefit  so- 
ciety, holding  a  certificate  payable  to  his  daugh- 
ter, changed  the  beneficiary,  in  consideration  of 
the  new  beneficiary's  promise  to  marry  him,  and 
the  marriage  took  place,  the  subsequent  act  of 
the  insured  in  again  making  the  daughter  the 
beneficiary,  in  effect,  made  the  daughter  a  trus- 
tee of  the  proceeds  of  the  certificate  for  the 
wife. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  41,  41% ;  Dec.  Dig.  %  30%.*] 

3.  Trusts  (S  312*)— Expenditures  bt  Trus- 
tee —  Right  to  Reiubueseuent  —  Ihsub- 

ANCE  CebTIFICATE. 

Where  the  sutntitoted  beneficiary  in  a  cer- 
tificate of  insurance  was  in  effect  a  trustee  of 
the  proceeds  for  the  former  beneficiary,  she  was 
entitled  to  an  allowance  from  the  proceeds  for 
money  necessarily  expended  by  her  In  keeping 
the  certificate  alive. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  431 ;  Dec  Dig.  S  S12.*]  - 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 
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Bill  tbm  Supreme  Lodge,  Knights  and 
Ladies  of  HaaoTt  to  require  Minnie  Ulanow- 
aky  and  another  to  Interplead.  From  a  judg- 
ment ordering  that  proceeds  of  an  insurance 
certlflcate  be  paid  to  the  defendant  named, 
the  other  defendant,  Bosa  Adelmau.  appeals. 
Affirmed. 

Bill  in  equity  to  require  claimants  to  a 
fund  held  by  plaintiff  to  interplead. 

Sbafer,  J.,  filed  in  the  common  pleas  the 
following  findings  of  bet,  conduBions  of  law, 
and  opinion: 

The  bill  in  tibia  case  Is  by  a  beneficial  organ- 
ization against  Uie  l>eneficiary  named  in  the 
certificate  and  another  claimant  of  the  fuod. 
Tbe  caaae  was  so  proceeded  in  that  a  decree  was 
entered  that  the  bill  was  properly  Sled,  that 
tbe  amount  ot  the  beneficial  certificate,  $2,000, 
should  be  paid  into  court,  and  that  tbe  two  de- 
fendants should  interplead.  It  was  thereupon 
agreed  by  them  that  the  feigned  issue  between 
them  should  be  heard  by  the  court  without  the 
intervention  of  a  jury,  and  thereupon  testimony 
of  tbe  parties  was  taken  as  upon  a  feigned  issue 
wherein  Minnie  Ulanowsky  was  treated  as 
plaintiff  and  Rosa  Adclman  as  defendant,  from 
which  testimony  is  derived  the  following: 

Findings  of  Fact 

First  Israel  Ulanowsky  lived  with  bis  wife 
and  daughter,  Rosa  Adelmao,  in  New  York, 
and,  some  years  before  the  taking  out  of  the 
policy  herem,  came  to  Pittsburgh,  leaving  his 
wife  and  daughter  behind. 

Second.  In  the  year  1902  he  became  a  mem- 
ber of  Garfield  Lodge  of  the  Knights  and  Ladies 
of  Honor,  applyint;  at  that  time  for  a  benefit 
certificate  ol;  $1,000,  payable  to  his  daughter, 
Rosa  Ulanowsky,  and  afterwards  in  May,  1903, 
incroased  bis  benefit  certificate  to  $2,000.  His 
wife  was  dead  by  this  time,  na  we  understand 
it  The  rules  ot  the  order  and  the  terms  of  the 
benefit  certificate  provided  that  the  beneficiary 
could  be  changed  at  any  time  upon  his  applica- 
tion. 

Third.  Tu  the  summer  of  1903  he  entered 
into  a  treaty  of  marriage  with  Minnie  Oberfeld, 
who  was  a  widow,  with  one  daufchter,  and  after 
some  nogotlatioQs  between  the  parties,  conducted 
in  part  at  least  by  go-betweens,  it  was  agreed 
that  he  should  marry  her,  and  that  he  should 
give  her  the  benefit  certificates  which  he  had  in 
his  favor,  including  the  one  in  question  here, 
and  should  make  a  will  in  her  favor.  He  there- 
upon, in  November,  1003,  a  few  days  before  the 
maniafce  ceremony  took  place,  changed  the 
beneficiaries  in  the  policies  in  que^ition  to  tbe 
defendant,  Minnie  Ulanowsky,  denignating  her 
by  that  name,  and  the  marriage  was  thereupon 
celebrated,  and  a  short  time  thereafter  be  made 
a  will  which  undertook  to  give  her  all  the  pro- 
ceeds of  the  policies  held  by  him,  including  the 
one  in  question  herein.  The  transfer  of  this 
policy  and  the  other  policips  to  her  name  and 
for  her  benefit  was  a  considerable  part  of  the 
const<loration  entering  into  the  antenuptial  con- 
tract between  tbe  parties,  and  tbe  marriage  was 
entpred  into  by  Minnie  Ulanowsky  upon  the 
foith  of  it 

Foiirrh.  The  husband  and  wife  and  the  daugh- 
ter of  the  wife  lived  together  from  that  time  to 
the  time  of  his  death.  All  of  them  worked  in- 
dustriously, the  wife  and  daughtnr  at  stripping 
tobacco  and  the  husband  at  his  trnde  of  a 
cooper;  but  during  a  considerable  part  of  thp 
time  he  was  not  able  to  work  on  account  of 
sickness.  The  dues  to  the  society  were  paid, 
la  largo  part  at  least,  by  the  wife  from  her  own 
earnings. 

Fifth,  A  year  or  two  before  Ulanowsky's 
death  bis  daughter  Bosa  came  to  Pittabargh, 
and  soon  thereafter  married ;  and  in  Novemlier, 
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190S,  Ulanowsky  took  the  certificate  In  ques- 
tion in  this  case  and  surrendered  it,  and  bad  a 
new  certificate  issued  wherein  his  daughter 
Rosa  Adelman  was  named  as  beneficiary.  The 
contention  of  the  wife  as  to  how  this  came  aliout 
was  that,  wliile  her  daughter  was  sick  in  tbe 
hospital,  in  September  of  1908,  her  husband 
took  this  policy  from  the  drawer  in  t^e  liouse 
in  which  uie  kept  the  policies  and  the  will,  and 
caused  the  diange  of  the  beneficiary  to  tM  made, 
and  that,  upon  her  return  and  discovery  that 
it  had  be«i  talcen,  her  hosbsnd  ezplsined  to  her 
that  he  bad  taken  It  at-  the  solidtation  of  his 
daughter,  but  that  it  could  do  the  wife  no  harm 
because  it  was  given  to  her  in  the  will,  and  that 
for  that  reason  he  had  left  the  will  with  tlie 
papers,  and  that  slie  was  satisfied  with  that  ex- 
planation that  it  did  not  affect  her  rights.  The 
contention  of  the  daughter  is  that  this  change 
was  made  with  the  full  knowledge  and  consent 
of  the  wife,  that  the  wife  complained  that  tbe 
payments  of  dues  were  too  heavy  and  that  she 
would  rather  save  the  money  in  another  form, 
and  agreed  that  her  husband  might  turn  over 
this  policy  to  his  daughter,  as  he  nad  not  given 
her  anything  else  upon  her  wedding.  Tbe  tes- 
timony of  the  parties  is  fiatly  contradictory  on 
this  point  As  the  wife  evidently  set  great  store 
by  these  policies,  and  the  health  of  her  husband 
was  precarious,  we  are  inclined  to  believe  it 
highly  improbable  that  she  would  agree  to  give 
them  up  after  having  paid  the  dues  on  them  for 
a  considerable  time.  We  therefore  find  as  a 
matter  of  fact  that  the  policy  was  not  taken  by 
her  husband  vrith  her  consent,  but  that  she  knew 
of  it  being  taken  a  month  or  two  afterwards* 
as  stated  by  herself. 
Sixth.  Tbe  hosband  died  la  March,  1018. 

Oottdudon  of  Law. 

[I]  First  Minnie  Ulanowsky,  having  agreed, 
in  consideration  of  being  made  beneficiary  in 
the  policy  herein,  to  marry  the  insured,  and 
having  performed  that  promise,  acquired  an 
equitable  right  in  tibe  benefit  represented  by  tbe 
cwtificate.  A  formij  transfer  of  the  cerUncaM 
:  into  her  name  had  been  in  fact  made  a  few  days 
before  the  marriage.  This  would  have  t>eeu 
void  if  the  marriage  had  not  taken  place,  but, 
when  the  marriage  did  take  place,  in  the  ab- 
sence of  any  objection  on  the  part  of  the  so- 
ciety, she  acquired  a  legal,  as  well  as  an  equita- 
ble, right  to  the  benefit  of  the  certificate,  whidi 
could  not  t>e  taken  away  from  her  without  her 
consent  Penna.  R  R.  Co.  v.  Wolfe,  203  Pa. 
269,  52  AtL  247. 

[2]  Second.  The  change  of  beneficiary  brought 
about  by  the  insured,  without  the  consent  of 
his  wife,  and  contrary  to  her  interest  was  in- 
effectual  to  deprive  her  of  her  right  to  the  pn>> 
ceeds,  and  makes  the  new  beneficiary.  In  effect, 
a  trustee  of  the  proceeds  for  the  wife. 

[3]  Third.  Minnie  Ulanowsky  is  therefore  en- 
titled  to  be  paid  the  money  in  court  less  the 
poundage  ana  the  amount  of  dues  paid  by  Rosa 
Adelman  from  the  transfer  of  the  certificate  to 
the  death  of  the  insured,  which  we  understand 
the  counsel  for  Minnie  Ulanowsky  to  concede 
her  right  to  have,  which  amount  should  be  paid 
to  her.  This  amount  is  a  matter  of  calcula- 
tion, and,  if  counsel  do  not  agree  upon.  Is  to  be 
ascertained  by  the  court  before  an  order  of 
payment  Is  made. 

The  court  decreed  that  Minnie  Ulanowsky 
be  pnid  the  sum  of  $2,000,  less  the  poundage 
and  the  amount  of  dues  paid  by  Rosa  Adel- 
man from  the  transfer  of  the  certlflcate  to 
the  death  of  Israel  Ulanowsky. 

Argued  before  BROWN,  POTTER,  BLEIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

W.  W.  Stoner,  of  Pittsburgh,  for  appellant 
Charles  H.  Sachs,  of  Pittsburgh,  for  appd- 
lee. 
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FEB  CURIAM.  Iltte  jndgmeht  Is  affirmed, 
on  tbe  findings  of  tact  and  conclusloiis  of 
law  of  tbe  learned  court  Mlow. 


STEVENSON  v.  MELLOB  et  al. 

(Sapreme  Court  of  Pennsylvania.   Oct.  20, 
1914.) 

1.  Pahtt  Waixs  (i  10*)— CoHTBinunoit— 
L'sE  —  iNJTjNcnoi?  —  SomcTBscT  or  Bvi- 

DErtCB. 

The  evidence  in  a  suit  to  enjoin  the  use  of 
a  new  party  wall  and  enforce  payment  of  a  por- 
tion of  the  cost  thereof  held  insufficient  to  bIiow 
that  defendants  were  making  any  ose  of  the 
wall  which  they  could  not  have  made  of  the  old 
wall  prior  to  its  removal. 

[Ed.  Note— For  other  cases,  see  Party  Walls, 
Cent  Dig.  §S  54-64 ;  Dec.  Dig.  {  10.*] 

2.  Fartt  Walls  (S  8*)~Cohibibutioh— Usb 
QF  New  Wall. 

An  adjoining  owner  is  not  liable  to  con- 
tribute to  the  coat  of  a  new  party  wait,  where 
he  does  not  subject  same  to  any  use  which  be 
could  not  have  made  of  the  old  wall  prior  to  its 
removal. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dis.  ||  24-41;  Dec.  Diit.  I 

8.  PABTT  Walla  ({  8*)  —  CosTmBirnow  — 
"New  Use." 

The  reasonable  test  of  wbat  constitutes  a 
'*new  use"  of  a  party  wall  is  whether  it  is  a 
Qse  that  could  not  have  been  made  of  fbe  old 
wall. 

[Ed.  Not&— For  other  cases,  see  Party  WslUb, 
Cent  Dig.  H  24-41;  Dec.  Dig.  |  &•] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Injunction  by  William  H.  Stevenson  against 
Waiter  C.  Mellor  and  others,  executors  and 
trustees  under  the  last  will  and  testament  of 
C.  C.  Mellor,  deceased,  Laura  Mellor,  and  an- 
other. From  a  decree  dismissing  the  bill, 
plaintiff  appeals.   Appeal  dismissed. 

BUI  Id  equity  to  enjoin  tbe  use  of  a  party 
wall  and  enforce  payment  of  a  portion  of  the 
cost  thereof.  After  hearing  exceptions  to 
findings  of  fact  and  conclusions  of  law  and 
supplemental  findings  and  conclusions,  Ford, 
J.,  filed  an  opinion  which  was  In  part  as  fol- 
lows: * 

"Upon  the  hearing  of  this  case  we  were  of 
opinion  that  the  building,  as  remodeled  and  re- 
constructed by  the  defendants,  imposed  a  dif- 
ferent burden  on  the  party  wall,  and  wag  there- 
fore a  new  use,  for  which  the  defendants  were 
bound  to  pay.  Since  the  filing  of  the  findings 
of  fact  and  conclusions  of  law,  the  case  of 
German  National  Bank  v.  Mellor.  238  Pa.  415, 
86  Atl.  467,  was  decided  by  the  Supreme  Court 
The  case  an^e  over  the  erection  by  the  defend- 
ants herein  of  a  building  and  conceminj;  a 

Eirty  wsU  on  the  opposite  side  of  tbe  same 
t  •  •  • 

[I]  "In  the  case  at  bar  tbe  facts,  in  so  far  as 
the  plaintiff  claims  differ  from  tlip  facts  in  the 
Uerman  Bank  Case,  are  substantially  that  de- 
fendants excavated  the  cellar  to  an  average 
depth  of  three  feet  below  the  old  surface ;  that 
the  German  Bank  Case  disclosed  no  evidence  re- 
garding tbe  condition  of  tbe  old  party  wall:  that 
the  expert  testimony  on  the  part  of  the  plaintiff 
states  that  the  old  wall  was  insufficient  to  main- 
tain the  Mellor  building;  that  a  new  ceiling 
was  constructed  on  the  fourth  fioor  of  the  Mel- 


lor building;  that  the  erection  of  a  chimney  or 
smokestack  in  the  rear  of  tbe  Mellor  building  is 
a  new  construction;  and  that  the  cutting  of 
channels  is  a  new  use. 

"In  the  German  Bank  Case,  as  in  this,  the 
cellar  was  excavated  to  an  additional  depth  of 
three  feet.  Here  the  party  wall  was  old  and 
out  of  repair,  but  the  experts  called  by  the 
plaintiff  did  not  testify  that  tbe  old  wall  would 
not  support  tbe  new  Mellor  building.  In  the 
old  building  the  ceiling  followed  the  fine  of  the 
roof.  In  the  new  building  tbe  ceiling  was  low- 
ered, bung  partly  from  the  roof,  and  rested 
partly  on  the  party  wall  The  construction  was 
in  effect  new,  but  the  use  of  the  new  party  wall 
was  substantially  the  same  as  in  the  old  wall. 
Thc^e  is  no  testimony  that  the  chimney  or 
smokestack  in  tbe  rear  could  not  have  been 
built  against  the  old  party  wall. 

"Upon  careful  consideration,  we  think  tbe 
facts  shown  in  this  case  do  not  differ  materially 
from  the  facts,  and  tbe  case  is  governed  by  the 
decision,  In  the  German  National  Bank  Case, 
23S  Pa.  415,  86  Atl.  467.  The  changes  and  al- 
terations, though  varied,  made  by  the  defend- 
ants in  their  building  could  have  been  made  had 
the  old  wall  not  been  removed  and  a  new  wall 
constructed. 

f2,  31  "Applying  the  rule  that  'the  reasonable 
test  of  what  a  new  use  is  is  whether  it  is  a  use 
that  could  not  have  been  made  of  the  old  wall,' 
it  would  seem  to  be  clear  that  the  defendants 
have  not  made  such  new  use  of  tbe  wall  as  to 
make  them  liable  to  pay  the  one-hall  of  the 
coat  thereof." 

The  court  dismissed  tbe  bill  at  plaintiff's 
costs. 

Argued  before  BBOWN,  POITFER,  ELKIN, 
STEWART,  and  MOSCHZI3EEB,  JJ. 

M.  W.  Acheson,  Jr.,  and  Charles  Large,  both 
of  Pittsburgh,  for  appellant  David  E.  Mitch- 
ell and  Alvln  C.  Splndler,  both  of  Pittsburgh, 
for  appellees. 

PER  CURIAM.  The  court  below,  having 
found  that  the  appellant  had  failed  to  show 
that  the  appellees  were  making  any  use  of 
the  new  wall  which  they  could  not  have  made 
of  the  old  prior  to  Its  removal,  properly  dis- 
missed the  bill.  German  National  Bank  T. 
Mellor  et  aL,  238  Pa.  415,  86  Atl.  467. 

Appeal  dismissed  at  appellant's  costa. 


COMMONWEALTH  v.  TASSONB. 

(Supreme  Court  of  Pennsylvania.     Oct.  26, 
1914.) 

1,  Indictmbwt  and  Information  (I  160*)— 
Statement  or  Date— "Fobiiai-  defect"— 
Cube  by  Ahbnduent. 

Where  the  date  of  tbe  offense  is  shown  at 
tbe  trial,  a  misstatement  of  tbe  date  in  the  in- 
dictment is  a  mere  "formal  defect,"  within  Crim- 
inal Procedure  Act  March  81,  1860  (P.  L.  433). 
8  11,  providing  that  a  formal  defect  may  be  cured 
by  amendment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  8  olS  I  Dea  Dig,  { 
160.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Formal  Defect] 

2.  Indictment  and  Inpobmation  (5  16(P)— 
Forhai.  Detect— Cube  bt  Amendment. 

Under  the  express  provision  of  Criminal 
Procedure  Act  March  31,  1860  (P.  L.  433)  Sg 
11-13,  an  indictment  which  erroneously  alleges 
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the  date  of  Q»  offenie  maj  b«  amended  after 
renditton  of  a  verdict  of  guilty*  w  as  to  alleire 
the  true  date. 

[Ed.  Xote.— For  other  caseB,  eee  Indictment, 
and  Information,  Cent  Dig;  |  615 ;  Dee.  Dig.  f 

3.  Statutes  (J  141»)— Rk-enactmekt— Po»- 

MAL  REfJUIBITE— £>L£CTBOCUTI0N. 

Act  Jnne  19,  1913  (P.  L.  S2S),  prorldlng 
for  electrocation,  being  complete  in  itself  and 
not  requiring  the  re-enactment  of  any  other  Btat- 
utes  to  give  it  effect,  does  not  violate  Const,  art 
3,  S  6,  which  requires  that  so  much  of  an  act  as 
is  revised,  amended,  extended,  or  conferred  shall 
be  re-enacted  and  published  at  length. 

[Gd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  48,  198,  209 ;  Dec.  Dig.  {  14^*] 

Appeal  from  Court  Oyer  and  Terminer, 
Lancaster  County;  Landls,  Judg& 

Bocco  Taasone  was  convicted  of  murder  of 
the  first  degree,  and  appeals.  Affirmed. 

Argued  before  FEUU  O.  J.,  and  BBOWN, 
HESTBEZAT.  POTTEB,  BLKIN,  and  STB^ 
WABT,  JJ. 

Benjamin  0.  Atlee,  of  Lancaster,  for  ap- 
pellant John  M.  Groff,  Dlst  Atty.,  and  Ghas. 
W.  Eaby,  both  of  lAocaster,  for  the  Common- 
wealth. 

BROWN,  J.  Tony  Oollata,  an  Italian 
fruit  dealer,  while  driving  along  a  public 
highway  leading  to  the  city  of  I<ancaster 
was  murdered  on  October  31,  1913.  A  Jury 
found  that  the  appellant  had  murdered  him. 
On  this  appeal  no  question  is  raised  as  to 
the  snffldency  of  the  evidence  to  sustain 
the  verdict  returned,  and  there  Is  no  com- 
plaint of  any  error  committed  by  the  learned 
court  below  In  the  course  of  the  trial. 

[1 , 2}  In  the  Indictment  returned  by  the 
grand  Jury  April  20,  1914,  the  date  of  the 
commission  of  the  crime  is  laid  as  October  31, 
1914.  On  April  27,  1914,  six  days  after  the 
prisoner  had  been  found  guilty  of  murder  of 
the  first  degree,  his  counsel  made  a  motion 
in  arrest  of  Judgment  on  the  ground  that  the 
Indictment  upon  which  he  had  been  found 
guilty  charged  the  oCTeose  as  having  been 
committed  more  than  six  months  after  the 
trial.  On  May  20,  1914,  on  motion  of  the 
district  attorney,  the  court  permitted  the  in- 
dictment to  be  amended  by  changing  the  date 
of  the  commission  of  the  offense  to  October 
31,  1913,  and  subsequently  the  Judgment  ap- 
pealed from  was  entered  on  the  verdict  The 
allowance  after  verdict  of  the  amendment 
and  the  dismissal  of  the  motion  in  arrest  of 
Judgment  are  two  of  tHe  three  grounds  up- 
on which  this  appeal  is  pressed. 

Whether,  under  the  common  law,  the 
amendment  of  the  Indictment  ought  not  to 
have  been  allowed  and  the  Judgment  should 
have  been  arrested  are  not  questions  to  be 
considered  on  this  appeal.  The  amendment 
was  allowed  in  the  exercise  of  what  the 
learned  court  below  believed  to  be  power 
conferred  upon  it  by  our  Criminal  Procedure 
Act  of  March  31, 1860  (P.  L.  427),  and,  If  that 
act  confers  the  power  which  was  exercised, 


the  Judgment  that  followed  the  amendment 
was  properly  pronounced  and  cannot  be  dis- 
turbed. As  the  sole  question  before  us  is 
whether,  under  our  statute,  the  court  had 
the  power  to  do  what  It  did,  we  need  not 
consider  the  rulings  of  courts  in  other  ]a- 
risdlctlons  dted  by  learned  counsel  for  the 
prisoner  In  support  of  his  contention  of  the 
lack  of  power  in  the  conrt  below  to  have 
directed  the  amendment 

Less  than  a  century  and  a  half  ago,  160 
offeases  were  punishable  with  death  In  Eng- 
land, and  the  rigorous  strictness  then  requir- 
ed by  the  courts  of  that  country  in  the  fram- 
ing of  indictments  can  now  be  readily  under 
stood.  With  BO  many  crimes  InTolvlng  the 
death  penalty  at  that  time — 
"humane  judges  would  catch  at  any  slip  wlieii  a 
life  was  to  be  saved.  But  in  this  state,  where 
but  a  single  crime  is  capital,  and  where  the 
whole  criminal  code  is  administered  in  mildneai 
and  mercy,  there  is  no  such  reason  for  strictness 
of  pleading."  Agnew,  J.,  fn  Gommtmwealdi  v. 
Keenan,  67  Pa.  203. 

From  time  to  time  Parliament  abolished 
the  death  penalty  for  various  crimes  untO 
life  was  the  forfeit  for  but  few,  and  then 
came  the  Statute  of  9  Geo.  IV,  allowing 
amendments  of  Indictments  in  misdemeanors. 
This  was  followed  in  1851  by  a  statute  ai 
and  IS  Vlct.  c.  100)  giving  to  the  courts  the 
broadest  power  to  amend  in  felonies  as  wtil 
as  misdemeanors;  the  preamble  of  the  act 
being  as  follows: 

"Whereas  offenders  frequently  escape  convic- 
tion on  their  trials  by  reason  of  the  technical 
strictness  of  criminal  proceedings  in  matters  not 
material  to  the  merits  of  the  case:  and  whereas, 
such  technical  strictness  may  safely  be  relaxed 
in  many  instances,  so  as  to  insure  the  punish- 
ment of  the  guilty,  without  depriving  the  accus- 
ed of  any  Just  means  of  defense;  and  whereas, 
a  failure  of  Justice  often  takes  place  on  the  trial 
of  persons  charged  with  felony  and  misdemeanor 
by  reason  of  variance  between  the  statement  in 
the  indictment  on  which  the  trial  is  bad  and 
proof  of  names,  dates,  matters,  and  drcumstaiic- 
es  therein  mentioned,  not  material  to  the  merits 
of  the  case,  and  by  the  misstatement  whereof 
the  person  on  trial  cannot  have  been  prejudiced 
in  hU  defense:  Be  it  therefore  enacted,  etc." 

The  reasod  set  forth  In  the  foregoing  pre* 
amble  led  less  than  ten  years  later  to  oar 
act  of  March  31,  1860  (P.  L.  427),  permitting 
amendments  of  Indictments  In  alt  cases.  By 
the  twelfth  and  thirteenth  sections  of  that 
act  the  power  of  a  trial  court  to  direct  the 
amendment  of  an  Indictment  is  given  la 
broadest  terms  and  may  be  exercised  when- 
ever "there  shall  appear  to  be  any  variance 
between  the  statement  of  the  Indictment  and 
the  evidence  offered  in  proof  thereof,"  pro- 
vided that  the  court  shall  consider  the  vari- 
ance not  material  to  the  merits  of  the  case, 
and  that  the  defendant  cannot  be  prejudiced 
in  his  defense  upon  such  merits. 

"And  every  verdict  and  judgment  which  shall 
be  ^iven,  after  making  such  amendment  shall  be 
of  the  same  force  and  effect.  In  all  respects,  as 
if  the  indictment  had  originally  been  in  tbe 
same  form  in  which  it  was  aft«r  audi  amaid- 
meut  was  made." 


*ror  otltar 
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Bat  It  Is  nrged  that  the  amendment  In  the 
present  case,  bavlng  been  made  after  verdict, 
was  too  late.  This  OTerlooks  wbat  was  re- 
qoired  of  tbe  prisoner  by  the  eleventh  section 
of  tbe  same  act,  wblch  provides  tbat: 

••Every  objection  to  any  indictment  for  any 
formal  defect,  apparent  on  the  face  thereof,  shall 
be  taken  by  demurrer,  or  on  motion  to  quash 
such  indictment,  before  the  jury  shall  be  sworn, 
and  not  afterward;  and  every  court,  before 
whom  any  sudi  objection  shall  be  taken  for  any 
formal  defect  may,  if  it  be  thought  necessary, 
cause  the  Indictment  to  be  forthwith  amended  in 
such  particular,  by  the  clerk  or  other  officer  of 
the  court,  and  thereupon  the  trial  shall  proceed 
as  if  no  such  defect  appeared." 

Wben  tbe  prisoner  was  arraigned  and  tbe 
Indictment  was  read  to  blm,  be  beard  that  It 
<^rged  blm  with  having  committed  the  mur- 
der on  October  SI,  1914— an  Impossible  date— 
but  be  made  no  motion  to  qnasb,  and  on  his 
plea  of  not  guilty  permitted  the  trial  to  pro- 
ceed on  its  merits.  If  be  had  mored  to  quash 
before  the  Jury  were  sworn— 
"the  court  could  then  have  taken  care  of  the  in- 
terests of  the  public  by  sending  back  tbe  indict- 
ment to  the  grand  jury,  if  in  SMsion,  for  amend- 
ment, or,  if  not,  could  nave  held  tbe  defendant  to 
answer  a  fresh  indictment.  But  after  going  on 
to  trial,  when  the  jury  could  not  be  safely  dia- 
charged,  the  power  to  amend  comes  in  aid  of  Jus- 
tice, to  prevent  a  failure.  Then  the  last  provi- 
sion of  the  thirteenth  section  Is  that  'every  ver- 
dict and  judgment  wblch  shall  be  given,  after 
makiDg  such  amendment,  shall  be  of  the  same 
force  and  effect,  in  all  respects,  as  if  the  indict- 
ment bad  origiiially  been  in  tne  same  form  in 
whidi  it  was  attee  ancb  an  amendment  was 
made.' "  Rongh  v.  Gommonwealtb,  78  Pa.  495. 

In  Myers  v.  Commonwealth,  79  Pa.  308,  the 
defendant  below  was  convicted  of  murder  of 
the  first  degree  on  an  Indictment  which  charg- 
ed, at  the  time  the  Jury  were  Impaneled,  tbat 
the  crime  bad  been  committed  on  October  11, 
1S74.  After  the  Jury  had  been  sworn,  the  In- 
dictment was  amended,  under  tbe  prisoner's 
objection,  by  changing  the  date  to  November 
11,  1874.  In  holding  tbat  this  amendment 
was  properly  allowed,  we  said: 

"The  amendment  of  the  indictment  from  'Oc- 
tober,' 1874,  to  'November,'  1874,  Is  josUfied  by 
the  thirteenth  section  of  the  act  of  Slst  of  March, 
1860  (P.  L.  427),  relating  to  the  criminal  pro- 
cedure, especially  when  read  In  connection  with 
the  powers  of  amendment  set  forth  in  the  elev- 
enth and  twelfth  sections.  A  clause  In  the  thir- 
teenth section  reads  thus:  'Or  in  the  name  or 
de8cripti<m  of  any  matter  or  thing  whatsoever 
therein  named  or  described.*  The  month  of  Oc- 
tober was  named  In  the  indictment,  and  the  pre- 
dse  day  described  by  the  number  *11.'  The 
amendment  fell  clearly  within  this  power,  which 
is  strengthened  by  the  large  powers  of  amend- 
ment intended  to  be  conferred  by  the  sections 
stated." 

The  court  below,  in  the  case  at  bar,  having 
had  power  to  allow  tbe  amendment  before 
verdict,  had  the  same  power  after  verdict 
Brown  v.  Commonwealth,  78  Pa.  122.  So, 
after  all,  the  question  Is  as  to  the  power  of 
the  court  below  to  hare  allowed  the  amend- 
ment at  any  stage  of  the  proceedings.  No 
statute  of  limitation  runs  In  favor  of  a  mur- 
derer, and  time  Is  therefore  not  of  the  essence 


of  bis  crime,  wben  he  Is  called  for  trial  upon 
tbe  indictment  cbai^ng  blm  with  It.  A  mis- 
statement In  an  indictment  of  the  date  of  tbe 
commission  of  a  crime  is  a  mere  formal  defect, 
if  it  be  shown  on  the  trial  that  the  offense 
charged  had  been  conunltted.  Commonwealth 
V.  Major,  198  Pa.  290,  47  AU.  741,  82  Am.  St 
Rep.  803 ;  Commonwealth  v,  Powell,  23  Pa. 
Super.  Ct  370.  The  wrong  date  disclosed  In 
tbe  Indictment  returned  by  tbe  grand  Jury  In 
tbls  case  having  been  a  mere  formal  defect  It 
was  cured  by  the  amendment  clearly  allow- 
able under  the  act  of  March  31,  1860  (P.  h, 
427),  and  there  Is  therefore  no  merit  in  the 
main  contention  of  learned  counsel  for  the 
prisoner,  which  we  dismiss  with  tbe  follow- 
ing from  the  opinion  of  the  learned  court 
below  denying  tbe  motion  In  arrest  of  Judg- 
ment: 

"The  defendant  testified  that  he  was  with  Col- 
late on  October  3l8t,  and  that  while  they  were 
in  tbe  wagon  together.  Collate  was  shot  He 
denied  tbat  he  shot  him,  but  said  tbat  he  was 
shot  by  a  man  by  the  name  of  Santo,  who  jump- 
ed in  from  the  back  of  the  wagon,  stayed  about 
two  minutes  on  the  wagon,  and  then  ran  away. 
That  teatimoiiy  could  only  have  applied  to  a  past 
and  not  to  a  future  time.  It  seems,  therefore,  to 
us  to  be  almost  trifling  with  justice  if  in  the  face 
of  all  the  testimony  presented,  and  after  a  fair 
and  impartial  trial,  the  court  should  set  aside 
the  conviction,  which  was  most  righteous  under 
the  testimony,  because  some  official  inadvertent- 
ly blundered  concerning  a  fact  which  on  the  trial 
was  not  in  dispute,  and  the  correction  of  which 
was  in  no  wise  prejudicial  to  the  defendant." 

[S]  Tbe  act  of  June  19,  1913  (P.  L.  528), 
directing  tbat  the  death  penalty  sball  be  in- 
flicted by  means  of  electricity,  is  not  an 
amendatory  enactment.  It  Is  complete  In  It- 
self and  does  not  require  tbe  re-enforcement 
of  any  other  statute  to  give  it  effect  It  is 
therefore  not  violative  of  article  3,  {  6,  of 
tbe  Constltutlou.  Clarion  County  v.  Clarion 
Township,  222  Pa.  350,  71  AU.  543. 

Nothing  more  remains  to  be  said,  except 
that  the  Judgment  is  affirmed,  with  direction 
tbat  the  record  be  remitted  to  the  court  below 
for  execution  of  tbe  sentence  according  to 
law. 


In  re  STAMBAUGH'S  ESTATB, 

Appeal  of  CARNES. 

(Supreme  Court  of  Pennsylvania.   Oct  26, 
1914.) 

1.  executobs  and  aoicinistbatobs  (§  36*)— 
Failure  to  File  True  Imventobt  —  Re- 

HO  V  A  L— DiSCRETI  ON. 

While  Act  May  1,  1861  (P.  L.  680),  makes 
failure  to  file  a  true  inventory  of  decedent's  per- 
sonalty, a  dereliction  for  which  the  ezecutpr 
may  be  discharged,  but  leaves  it  to  tbe  court's 
discretion  whether  this  shall  be  done,  the  law 
does  not  look  indulgently  on  sucb  failure. 

[Ed.  Note.— For  otber  cases,  see  Executors 
and  Administrators,  Cent  Dig.  11  227-262: 
Dec.  Dig.  S  35.*] 

2.  EXECTJTOBS  AND  AoMINISTBATOBS  (S  35*)— 
PROCKEDinOS  FOB  ReMOVAI^AmENDUENT  TO 

Decree. 

Where  it  appears  from  tiie  petition  and  an- 
swer in  a  proceeding  to  remove  an  executrix 
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that  she  omitted  a  considerable  part  of  the  es- 
tate from  the  inventory  and  without  excuse 
failed  to  settle  her  account  for  more  than  three 
years,  a  decree  refosing  to  remove  her  will  be 
BO  amended  aa  to  reqaire*that  she  file  a  true 
inventory  and  a  true  account  within  60  days. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Gent  Dig.  227-262; 
Dec.  Dig.  I  36.«] 

Appeal  from  Orphans'  Court,  Mercer  Coun- 
ty; WiUiama,  Judge. 

Petition  for  removal  of  Birs.  Eliza  Jane 
Stambaugh,  as  executrix  of  the  estate  of 
George  T.  Stambaugh,  deceased.  From  a  de- 
cree refusing  to  remove  the  executrix,  Frank 
S.  Games  appeals.   Amended  and  affirmed. 

Argued  before  MESTBEZAT,  POTTER, 
ELKIN,  STEWABT,  and  MOSCHZIS- 
KER,  JJ. 

W.  D.  Wallace  ot  New  Gastle,  for  appel- 
lant Q.  A.  Gordon,  of  Mercer,  for  aM>elIee. 

STEWABT,  J.  The  object  of  this  proceed- 
ing In  the  court  below  was  to  compel  the 
discharge  of  the  appellee,  Mrs.  Ellsa  Jane 
Stambaugh,  as  executrix  of  the  vlU  of  her 
deceased  husband,  George  T.  Stambaugh. 
Tba  petition  filed  In  the  case  alleged:  First, 
that  tiie  Inventory  and  appraisement  of  the 
decedent's  personal  estate,  filed  by  the  exec- 
utrix, were  fraudulent,  false,  and  imperfect; 
and,  secraid,  that  the  executrix  was  wasting 
and  mismanaging  the  estate.  The  answer 
admitted  that  the  inventory  filed  was  imper- 
fect, in  that  it  did  not  Include  the  several 
q)e(dflc  Items  enumerated  in  the  petition,  and 
which  in  the  aggregate  constituted  a  very 
considerable  part  of  the  estate,  but  denied 
any  fraudulent  purpose  In  connectlcm  there- 
with; It  further  denied  any  willful  misap- 
propriatlon  of  any  part  of  the  estate,  aud 
averred  a  readiness  and  willingness  to  ac- 
count for  any  expenditures  not  fully  warrant- 
ed by  law.  The  case  was  heard  on  petition 
and  answer,  with  the  result  that  the  rule 
requiring  the  executrix  to  show  cause  why 
she  should  not  be  dismissed  from  her  trust 
was  discharged.  The  appeal  la  from  this 
Qnal  order. 

Except  as  It  can  be  derived  from  the  ad- 
mitted facts  that  the  dismissal  of  the  adverse 
proceeding  was  an  abuse  of  the  discretion 
lodged  with  the  court,  the  decree  so  order- 
ing Is  final  and  conclusive;  nevertheless,  If 
upon  a  review  of  the  whole  matter  It  should 
appear  that  the  decree  aa  entered  accomplish- 
es more  or  less  than  it  should,  It  remains  for 
this  court  to  amend  it  so  as  to  bring  it  In 
accord  with  the  Justice  and  equity  of  the 
case. 

[1, 2]  As  to  the  Inventory  filed  by  the 
executrix,  the  admissions  contained  In  the 
answer  show  It  to  have  been  glaringly  defec- 
tive. So  much  was  omitted  therefrom  that 
It  was  in  no  sense  a  compliance  with  legal 
requlrementa  The  respondent  could  have 
complained  of  no  injustice  had  it  been  treat- 


ed as  no  Inventory  at  aU.  Failure  to  ex- 
hibit a  true  and  perfect  Inventory  is,  by  act 
of  1st  May,  1861  (P.  h.  680),  made  a  dereUc- 
tlon  for  which  an  executor  or  administrator 
may  be  discharged;  but  since  there  may  be 
circumstances  excusing  the  failure,  the  act 
very  wisely  leaves  It  in  the  discretion  of  t3ie 
court  whether  so  severe  a  consequence  shall 
zuUow.  It  Is  not,  however,  to  be  understood 
from  this  that  the  law  looks  indulgently  up- 
on such  omission.  Very  many  of  the  dis- 
putes which  arise  In  the  settlement  of  es- 
tates would  be  avoided  were  the  executw 
and  administrator  careful  to  comply  with 
the  law  in  this  particular.  There  is  no  more 
fruitful  source  of  contention  than,  disregard 
of  this  legal  requirement  What  we  have 
said  applies  as  well  to  the  respondent's  fail- 
ure to  settle  an  account  of  her  executorship. 
There  la  absolutely  nothing  in  her  answer 
filed  that  suggests  any  excuse  whatever  for 
this  dereliction,  which  has  continued  for 
more  than  three  years.  The  act  of  15th 
March.  1832  (P.  L.  135)  {  IS,  in  express  terms 
makes  it  the  duty  of  executors  and  adminis- 
trators "to  make  a  true  and  perfect  inventory 
of  all  the  goods,  chattels  and  credits  of  tlw 
deceased,  as  far  as  they  may  know  or  can 
ascertain  them,  and  exhibit  the  same  Into 
the  registers*  office,  within  thirty  days  from 
the  time  of  administration  granted,  and  also 
a  Just  account  and  settlement  thereof  In  one 
year,  or  when  thereunto  legally  required." 
Whilst  not  QuMtioning  the  reaaonableneas  of 
the  exercise  of  its  discretltmary  power  by  tbe 
court  In  this  case  in  refusing  to  discharge 
this  respondent,  we  cannot  overlook  the  bind- 
ing obligation  of  this  statute,  the  great  Im- 
portance of  the  duties  It  enjoins,  and  the 
absence  of  any  and  all  excuses  on  the  part 
of  the  respondent  for  her  long-continued  neg- 
lect of  them.  If  such  considerations  could 
not  prevail  with  the  court  to  discharge  the 
executrix,  they  should  at  least  have  been 
sufficient  to  make  her  continuance  in  cffflce  de- 
pendent on  her  prompt  compliance  with  the 
requirements  of  the  act 

We  accordingly  now  amend  the  order  of 
court  discharging  the  rule  in  Oils  case,  mak- 
ing it  dependent  upon  ree^ndent'a  filing  In , 
the  office  of  the  register  a  true  and  perfect 
inventory  of  tbe  estate,  and  alao  a  Just  and 
true  account  or  settlement  thereof,  both  with- 
in 60  days  from  Uils  date.  As  so  amended, 
the  decree  is  affirmed,  the  costs  of  this  pn^ 
ceedlng  to  be  paid  by  appellee. 


SNTDER   V.    DIRECTOBS   OF  SCHOOL 
DIST.  OF  BOROUGH  OF  GREBNS- 
BURO  et  al. 

(Supreme  Court  of  Pponsylvanla.   Oct.  2Q, 
1914.) 

Appeal  ahd  Eaaoa  (S  874*)— GaAnrmo  Pke- 

LIMINABT  IWJTTNCTION — ScOPB    OF  REVIEW. 

On  appeal  from  a  decree  granting  a  pre- 
liminary inJuDction  restraining,  until  final  bear* 
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tug,  oflkers  of  a  school  district  &om  taking 
steps  which  Hie  trial  judge  finds  would  increase 
the  district's  indebtedoess  beyond  the  legal  lim- 
it, the  Supreme  Court  will  Jiot  consider  the 
merits  of  the  controveray,  but  will  determine 
only  whether,  on  the  facts  developed,  an  in- 
junction should  have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^r,  Cent  Dig-  H  8478.  84^,  3484, 

3530-3540 ;  Dee.  Dig.  f  674.*] 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland  County;  Doty,  Judge. 

Injunction  by  C.  B.  Snyder  against  the  Di- 
rectors of  the  School  District  of  the  Borough 
of  Grcensburg  and  others.  From  a  decree 
awarding  an  Injunction,  defendants  appeal. 
Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTEB,  BLKIN,  and  MOSOHZISK- 
ER,  JJ. 

James  S.  Moorbead,  of  GreenrtmrA  and 
Robert  W.  Smith,  of  Hollidaysiburg,  for  ap- 
pellants. Albert. H.  Bell.  Cecil  E.  HeUer, 
James  S.  Beacom,  David  L.  NewUl,  and  J. 
Clarke  Bell,  all  of  Greenaburg,  for  appellee. 

PER  CURIAM.  This  appeal  ia  from  a  de- 
cree modifying  and  continuing  until  final 
hearing  a  preliminary  injunction  restralninj: 
the  defendants  from  collecting  a  tax.  from 
Issuing  bonds,  and  from  acquii-Ing  by  pur- 
chase or  condemnation  certain  land  for  thi- 
pnrpose  of  erecting  a  school  bulling  there- 
on. It  was  found  by  the  learned  judge  oi 
the  conunon  pleas  that  the  undertaking  on 
which  the  school  directors  proposed  to  entei- 
wonld  Increase  the  indebtedness  of  the  dis- 
trict beyond  the  1^1  Umit  Other  Objeo- 
.  tions  to  tbe  proposed  action  by  the  directors 
were  1^  by  the  court  for  consideration  on 
final  hearing.  Manifestly,  they  should  be  so 
left  by  us.  We  see  no  reason  for  departing 
from  the  establldied  practice  of  this  court 
oa  an  appeal  from  the  granting  ot  refusing 
of  a  preliminary  Injunction  to  express  no 
opinion  on  the  merits  of  the  controversy  un- 
til after  final  hearing  and  decree  and  to  de- 
termine only  whether,  on  the  facts  devdoped, 
an  injunctlw  should  have  been  granted  or 
refused.  Ross  Common  Water  Co.  v.  Blue 
Mountain  Water  Ca,  228  Pa.  235,  77  Atl.  446. 

The  decree  Is  affirmed,  at  the  cost  of  the 
appellant. 


ROCHESTER  T.  INDIANA  COUNTY  GAS 
CO.  et  al. 

(Supreme  Court  of  Pennsylvania.   Oct.  26, 
1914.) 

MaKDAHUS  (J  129*)— COBPOBATE  StOCKHOLD- 

EBS— RioHT  TO  Inspect  Books. 

Where  a  stockholder  has  been  refused  ac- 
cess to  the  boola,  papers,  and  records  of  a  cor- 
poratioD,  be  is  entitled  to  mandamus  requiring 
that  the  corporation's  officers  permit  him  to  in- 
spect such  papers,  books,  and  records  in  order 
that  he  may  prepare  and  file  a  bill  in  eqoity 


for  relief  against  abuses  by  fraud  and  rnlsmtn- 

agement. 

TEd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  S  264;  Dec.  Dig.  S  129.*] 

Appeal  from  Court  of  Common  Pleas,  In- 
disina  County. 

Mandamus  by  Jotm  H.  Rochester  against 
the  Indiana  County  Oas  Company  and  oth- 
ers to  permit  inspection  of  books.  From  de- 
cree granting  peremptory  writ  of  mandnmus, 
respondents  appeaL  'Affirmed. 

John  H.  Rochester,  the  owner  of  42  shares 
of  capital  stodk  of  the  Iiidiana  County  Gas 
Company,  filed  a  petition  for  a  writ  of  man- 
damus against  the  Indiana  County  Gas  Com- 
pany and  its  officers  to  produce,  and  permit 
the  petitioner  to  examine,  the  books,  papers, 
records,  and  vouchers  of  the  company  for  the 
purpose  of  ascertaining  its  true  financial 
condition;  the  petition  averring  fraud  and 
mismanagement  of  the  afTairs  of  the  com- 
pany by  its  officers.  Respondents  answered, 
and  a  replI«ition  to  the  answer  was  filed. 
On  the.  trial  the  disputed  question  of  fact 
as  to  whether  respondents  had  refused  peti- 
tioner's demand  for  an  inspection  of  the 
books  was  found  in  favor  of  the  plaintUf. 

Ryan,  P.  J.,  filed  the  following  opinion  in 
the  court  below: 

The  petitioner  is  the  owner  of  42  sliares  of 
tbe  capital  stock  of  tiie  Indiana  County  Gas 
Company,  a  corporation  existing  under  the  laws 

of  the  commonwealtli,  having  its  chief  place  at 
business  in  the  borough  of  Indiana,  in  said 
county  of  Indiana.  In  ills  petition  he  avers, 
inter  alta,  his  belief  that  the  said  corporation 
has  been  extrav^antly  managed,  that  annual 
statements  issued  by  the  officers  of  said  com- 
pany are  so  compiled  as  to  furnish  no  informa- 
tioa  as  to  the  true  disbursements  and  expend- 
itures of  the  corporation,  the  items  thertun  be- 
ing mixed  and  lump  charges,  and  that  tbe  true 
^ullle  of  the  stoc^  of  said  corporation  is  fraud- 
ulently concealed  from  him  thitt  ne  may  be 
forced  to  sell  out  to  the  majority,  represented 
by  tiie  said  HarfT  W.  Wilson  and  Joseph  W^ 
Clements,  at  a  price  below  tbe  real  value  there- 
of. He  further  avers  the  belief  that  charges  for 
meters  as  they  appear  in  the  annual  statements 
are  incorrect  and  excessive,  as  are  the  salaries 
paid  by  the  company,  and  that  the  sums  charg- 
ed in  said  statementa  to  tbe  cost  of  driUing  new 
wells  are  largely  in  excess  of  the  actual  cost 
thereof  and  incorrect.  He  asserts  that,  although 
the  business  of  said  corporation  has  been  in- 
creasing, the  price  of  gas  raised,  and  the  in- 
come increased  since  tbe  formation  of  such  cor< 
porntion,  the  dividends  on  the  stock  thereof 
have  been  small,  and  for  two  years  last  past  no 
dividend  has  been  declared.  He  further  be- 
lieves that  the  said  Harry  W.  Wilson  and  Jo- 
;  seph  W.  Clements  are  attempting  to  acquire  the 
stock  of  the  petitioner.  The  petitioner  alleges 
that  in  October,  1009.  he  made  a  demand  upon 
tbe  said  Joseph  W.  Clements,  as  treasurer  of 
said  company,  for  permission  "to  examine  the 
books,  pnpers,  records,  and  vonchers  of  such 
corporation  for  the  purpose  of  ascertaining  the 
true  financial  condition  thereof,"  which  request 
was  refused,  and  a  further  application  on  No- 
vember 15,  1909,  and  January  1.  1910,  upon  the 
said  Harry  W.  Wilson,  president,  and  Joseph 
W.  Clements,  treasurer,  which  demands  were 
also  refused.  The  petitioner  declares  it  to  be 
his  belief  that  "he  has  been  defrauded  of  a  large 


•For  other  cuts  see  same  topic  ud  Mctioa  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  SerlM  *  RepT  Indazea 


Digitized  by 


Google 


718 


82  AXLANTIC  BEPOBTEB 


amount  of  pTO&ts,  monej'^,  and  dividends  to  him 
justly  due  and  owing  from  said  corporation  and 
the  officers  thereof  by  reason  of  the  premises 
aforesaid,"  He  prays  for  a  mandamus,  com- 
mamline  the  ^nid  Indiana  County  Gas  Com- 
pany, Harry  W.  Wilson,  president,  Joseph  W, 
Glements,  treasurer,  and  the  board  of  directors 
of  such  corporation  "to  produce  at  some  con- 
venient time  and  place,  aa  by  the  court  may  b« 
designated,  all  books,  vouchers,  papers,  stocks, 
and  accounts  of  the  said  Indiana  County  Gas 
Company,  for  the  inspection  of  tbc  said  John 
H.  Itochester,  and  to  permit  him,  the  said  John 
H.  Kochester,  together  frith  such  expert  or  ex- 
perts and  counsel  as  he  may  designate,  to  in- 
spect and  examine  the  same  and  make  extracts 
tlierefrom."  In  his  "notice  to  the  said  Harry  W. 
Wilson,  president,  and  Joseph  W.  Clements, 
treasurer,  of  January  1,  1910,  the  petitioner  al- 
leged the  purpose  for  which  lie  desired  to  make 
the  examination  to  be  the  ascertaining  of  the 
amount  of  profits  and  the  disposition  of  the 
entire  receipts  of  such  corporation,  the  value  of 
the  stock  of  such  corporation,  aod  who  are  the 
stockholders,  whether  the  said  corporation  has 
been  extravagantly  managed  and  its  funds  mis- 
applied to  the  injury  and  loss  of  the  stock- 
holders and  especially  of  the  petitioner,  to  the 
end  that  the  petitioner  may  prepare  a  bill  in 
equity  for  an  accounting  between  him  and  the 
said  corporation  and  its  officers  for  all  profits, 
dividends,  and  moneys  that  may  be  found  on 
such  inspection  to  be  in  any  way  due  and  owing 
to  the  petitioner  or  to  which  he  may  be  en- 
titled. The  respondents  in  due  course  filed  an 
answer,  to  whidi  the  petitifmer  responded  with 
a  replication. 

The  material  matters  put  in  issue  by  these 
pleadings  are:  First,  the  charge  of  the  refusal 
uf  petitioner's  demand  by  Messrs.  Wilson  and 
Clements  as  ofiicers  of  the  said  corporation; 
and,  second,  the  right  of  the  plaintiff,  under 
the  circumstances,  to  the  remedy  of  a  manda- 
mus, .which  he  invokes.  The  question  of  fact 
involved  in  the  first  issue  has  been  determined 
by  a  special  verdict  rendered  by  a  jury,  in  favor 
of  the  plaintiff.  There  remains  to  be  considered 
the  Question  of  the  plaintiff's  right  to  the  rem- 
edy which  he  seeks.  We  think  that  this  case 
is  ruled  by  Commonwealth  v.  Phosnix  Iron  Co., 
105  Pa.  111.  51  Am.  Rep.  184,  and  Phoenix 
Iron  Co.  V.  Commonwealth,  113  Pa.  58.3,  6  Atl. 
75.  Here,  as  there,  a  stockholder,  who  has  beeq 
refused  access  to  the  books,  papers,  and  records 
of  the  corporation,  by  its  officers,  asks  for  a 
mandamus  to  compel  the  latter  to  permit  him 
to  inspect  the  same  that  he  may  prepare  and  file 
a  bill  in  equity,  to  obtain  relief  against  the 
abuses  of  which  be  complains.  The  right  of  a 
stockholder  to  an  inspection  of  the  bodis  and 
papers  of  a  corporation,  in  a  proper  <!a9e,  is 
clearly  established,  and  it  would  be  ao  affecta- 
tion of  learning  to  cite  authorities  in  support  of 
the  proposition.  See  Pb<pnix  Iron  Co.  v.  Com- 
monwealth, supra.  "Such  a  right  is,  of  course, 
not  to  be  exercised  to  gratify  curiosity,  or  for 
speculative  purposes,  but  io  good  faith,  and  for 
a  specific,  honest  purpose,  and  where  there  is  a 
particular  matter  in  dispute,  involving  and  af- 
fecting seriously  the  rights  of  the  relator  as  a 
stockholder."  Fhcenix  Iron  Co.  t.  Common- 
wealth, 113  Pa.  563,  6  Atl.  75.  The  language  of 
the  Supreme  Court  In  its  first  opinion  in  the 
above-cited  case  reported  in  Commonwealth  v. 
Phoenix  Iron  Co.,  105  Pa.  Ill,  61  Am.  Rep.  184. 
may  be  adopted  here:  "The  relator  avers  that 
he  purposes  filing  a  bill  in  equity  against  the 
corporation  and  its  officers,  and  that  it  is  nec- 
ei^sary  that  he  see  the  books  and  papers  in  or- 
der that  he  may  correctly  state  the  facts  now 
concealed  from  bim.  Upon  learning  the  facts 
he  may  abandon  his  jnirpoBe  for  want  of  matter 
of  complaint.  He  deslrea  *to  inspect  and  see 
whether  he  can  raise  a  i>artiealar  case  In  his 


favor  by  examining  the  books';  npon  the  verity 
of  the  facts  set  forth  in  bis  petition,  we  are  of 
opinion  that  he  Is  entitled  to  an  alternative 
mandamos.  The  writ  should  not  extend  to  any 
books  and  papers  other  than  such  as  contain  in< 
formation  npon  the  subjects  specified  in  thQ 
prayer  of  the  petition." 

The  court  granted  tlie  writ  of  mandamus 
as  prayed  for. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  BLKIN,  JJ. 

D.  B.  Taylor,  Cunningham  &  Fisher,  and 
Ernest  Stewact,  all  of  Indiana,  Pa.,  for  ap- 
pellants. William  Banks  and  Harry  White, 
both  of  Indiana,  Pa.,  fbr  appellee. 

PER  CURIAM.  This  appeal  is  from  an 
order  directing  the  Issuing  of  a  mandamus 
requiring  the  officers  of  the  defendant  com- 
pany to  produce  certain  books,  papers,  and 
accounts  for  the  inspection  of  the  petitioner, 
a  stockholder.  The  question  whether  a  prop- 
er demand  had  been  made  by  the  petitioner 
was  decided  in  his  favor  by  a  special  ver- 
dict, and  his  right  to  Inspect  Is  clearly  sus- 
tained by  the  opinion  of  Judge  Ryan,  special- 
ly presiding,  upon  motion  for  a  peremptory 
mandamus,  on  which  we  affirm  the  order  ap- 
pealed from. 

Order  affirmed,  at  the  cost  of  the  appel- 
lants. 


COMMONWEALTH  v.  WHEELER. 

(Supreme  Court  of  Pennsylvania.    Oct.  26. 
1914.) 

1.  houicidb  (i  isl*)— irsakitt— bubdkh  ot 

Peoof. 

The  burden  was  on  defeadant  in  a  homi- 
cide case  to  establish  insanity  as  a  defense. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  S8  276-278 ;  Dec.  Dig.  {  151.*] 

2.  Cbiminai,  Law  (|  778*)— Pbesdmptioit  of 
Innocence— iNSTBDcnoN. 

Where  the  fact  that  defendant  kilTed  de- 
ceased without  justification  Is  established  beyond 
doubt,  and  the  only  question  is  whether  the 
defense  of  insanity  has  been  established  by  sat- 
isfactory proof,  the  court  need  not  charge  that 
defendant  is  entitled  to  the  presumption  of  in- 
nocence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8|  1840-1852,  1854-1857,  1960, 
1967;  Dec.  Dig.  J  77a»] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Bradford  County. 

Samuel  Wheeler  was  convicted  of  murder 
of  the  first  degree,  and  appeals.  Affirmed. 

Argued  before  FELL,  a  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  and 
STEWART.  JJ. 

Charles  E.  Mills,  of  Athens,  and  W.  T. 
Carey,  of  Sayre,  for  appellant.  Charles  M. 
Culver,  Dlst.  Atty.,  of  Towanda,  for  the 
Commonwealth. 

I'ELL,  0.  J.  [1,  2]  The  appellant  vras  con- 
victed of  murder  of  the  first  degree.  Tliat 
be  killed  the  deceased  without  the  ^htest 
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justlfleatlon  or  excuse  was  establlslied  beyond 
the  possibility  of  doubt  and  was  conceded 
at  tiie  trial.  The  only  defense  was  that  of 
Insanl^.  Tbe  error  alleged,  in  the  single 
assignment  filed,  Is  that  the  trial  Judge  fail- 
ed to  Instruct  the  jury  that  the  appellant 
was  oitltled  to  the  presumption  of  Innocence. 
A  request  to  so  charge  was  not  made,  and 
there  was  no  reason  for  so  charging.  On 
the  issue  raised  the  only  verdict  that  could 
hare  been  rendered  was  gnlltr  of  murder  of 
the  first  degree,  or  not  guilty  on  the  ground 
of  Insanity.  The  testimony  and  the  admis- 
sions at  the  trial  efCectaally  rebutted  the  pre- 
sumption of  innocence,  to  which  a  person 
aceosed  <^  crime  la  raitltled,  and  the  only 
question  to  be  determined  was  whether  the 
defense  of  insanity  had  been  established  by 
mVaOkctory  proof.  On  this  subject  there  was 
no  presnmptkm  in  the  appellant^s  £aTor.  The 
preanmptlon  was  against  htm.  Sanity  is 
the  normal  condition  of  mind  and  its  exists 
ence  is  to  be  presumed,  and  tbe  burden  of 
pnxtf  was  on  him.  Oom.  t.  Molten.  230  Pa. 

3&9, 79  Atl.  esa 

Hie  Judgment  Is  affirmed,  and  it  Is  directed 
that  the  record  be  remitted  for  the  purpose 
of  execution. 


LEE  T.  BALTIMORE  A  O.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct.  26, 
1914.) 

1.  Carbiebs  (I  347*)— Death  of  iHTsnoina 
Passbngbb— Cbossinq  at  STATion  — Coh- 

TBintlTOBT  NeQUGENCI!  —  QDESTIOIf  FOB 
JUKT, 

In  an  action  for  the  death  of  an  Intendinf; 
passenger  from  being  struck,  on  a  dark  and 
stormy  night,  by  a  loose  ensine  which  was  run- 
ning in  front  of  the  paBsenger  train  which  he 
intended  to  take,  the  queBtion  whether  he  was 
guilty  of  contributory  negligence  in  crossing 
the  track  in  front  of  the  approaching  engine 
was  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1»46-,  1360-1386, 1B88-1307. 1402; 
Dee.  Dig.  {  347.*] 

2.  Carbiebs  (}  827*)— Dbath  of  IifTsirDjNO 
Fassknoeb  —  Csossnro  at  Station — As- 
BtncFTioN  OF  Risk. 

Though  an  intending  passenger,  crossing 
the  track  in  front  of  the  train  which  he  intends 
to  take,  assumes  the  risk  of  danger  therefrom 
which  be  has  reason  to  apprehend,  be  does  not 
SAsnme  the  risk  of  any  other  danger  of  which  be 
has  neither  knowledge  nor  means  of  knowledge, 
and  to  which  he  U  exposed  by  the  defendant's 
negligence. 

[Ed.  Note. — For  other  cases,  see  Ch  rricra, 
Cent.  Dig.  K  1363-1366;  Dec.  Dig.  S  327.»] 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland  County ;  Doty,  Judge. 

Trespass  by  Amelia  Lee  against  the  Balti- 
more &  Ohio  Railroad  Company,  fur  death  of 
plalutlfTs  husband.  From  judgment  for 
plaintiff,  defendant  appeals.  Afiirmed. 

Argued  before  FBLI^  O.  and  MESTRE- 
ZAT,  POTTER,  BLKIN,  and  MOSCUZISK- 
ER,  JJ. 


Edward  E.  Bobbins  and  A.  H.  Wyant,  both 
of  Greensbui^  for  appellant  John  E.  Eun- 
kle,  J.  Harry  Pershing,  and  COurlst  0.  Waltb- 
our,  all  of  GreenabiuVt  tor  aKieUe& 

FELL,  C.  J.  At  the  place  where  the  plain- 
tUTs  husband  was  Ulled,  there  -was  a  dooh 
bie  track  road,  on  the  north  side  of  which 
was  a  statlw,  from  which  a  plank  walk  16 
feet  wide  extaided  across  the  tracks  to  a 
platform  <hi  the  south  side,  whidi  was  un- 
covered and  afforded  no  protection  firom  cold 
M  stona.  It  was  the  custom  for  passengers 
for  trains  that  arrived  on  the  southernmost 
track  to  ranaln  In  the  stati<Hi  house  until 
the  train  was  In  sight  and  then  to  walk  on 
the  crossing  over  both  tracka  to  the  jdaCCorm 
where  passengers  wne  received  and  dia- 
charged.  The  deceased,  on  a  dark  and 
stormy  night,  purchased  a  tlc^  at  the  sta- 
tl<Hi  and  waited  there  nntU  some  one  an< 
nounced  that  the  train,  which  was  bdilnd 
time,  was  coming.  He  then,  with  a  number 
of  other  persons,  proceeded  In  the  usual  way 
over  the  crossing  to  reach  the  platform, 
which  was  the  only  place  from  which  they 
could  enter  the  train.  As  he  was  stepping 
on  the  platform,  he  was  struck  by  a  loose 
engine  whlcdi  was  running  on  the  southem- 
most  track  in  advance  of  the  passenger  train 
at  the  rate  of  30  or  more  miles  an  hour. 

[1, 2]  The  errors  assigned  are  the  refusal 
of  the  court  to  direct  a  verdict  for  the  de- 
fendant and  the  refusal  to  enter  judgment 
for  it  non  obstante  veredicto.  The  negli- 
gence of  the  defendant  in  running  an  engine 
at  a  rapid  rate  on  a  track  which  passengers 
were  required  to  cross,  and  at  a  time  when 
a  passenger  train  was  due  on  it,  is  not  dis- 
puted. The  main  contention  on  behalf  of  the 
defendant  Is  that  the  deceased  was  negligent 
In  crossing  the  track  In  front  of  an  approach- 
ing engine  that  he  could  have  seen  for  a  dis- 
tance of  700  feet,  and  that  the  case  is  with- 
in the  rule  announced  in  Carroll  v.  Penna. 
R.  R.  Co..  12  Wkly.  Notes  Cas.  348.  and  My- 
ers 7.  Balto.  &  Ohio  R.  R.  Co.,  150  Pa.  386, 
24  Atl.  747,  and  followed  in  a  long  line  of  de- 
cisions, that  one  who  goes  in  front  of  a  mov- 
ing train  which  he  saw  or  was  under  a  doty 
to  see  will  be  adjudged  negligent  The  de- 
ceased was  using  the  means  provided  to 
reach  his  train,  and  in  following  the  usual 
custom  he  was  doing  what  he  was  expected 
to  do.  He  was  under  a  duty  to  look  for  the 
regular  train  he  Intended  to  take  In  advance 
of  which  he  was  crossing,  and  presumably  he 
did  look.  If  he  saw  a  headlight  be  would 
naturally  suppose  that  It  was  on  the  engine 
of  the  regular  train  which  was  then  due. 
That  he  had  ample  time  to  cross  In  advance 
of  that  train  appears  from  the  fact  that  he 
was  at  the  edge  of  the  platform  when  struck 
by  an  engine  that  ran  many  times  as  fast  as 
the  regular  train  would  ordinarily  run  when 
approaching  the  station.    He  assumed  the 
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risk  of  tbe  dangor  be  had  reason  to  appiie- 
hend  but  not  that  of  wEich  he  bad  neither 
knowledge  nor  means  ot  knowledge,  and  to' 
which  he  was  exposed  by  the  defendant's 
negligence. 
The  Judgment  Is  affirmed. 


STAHL  T.  SOLLBNBERGER. 
(Supreme  Court  of  Pennsylvania.   Oct.  6,  1914.) 
Municipal  Cobpobationb  (§  706*)— Injuries 

TO  Pedbstbxan— Keoliobnt  Operation  os 

Automobile— NoKsurr. 

Where,  in  an  action  for  the  death  of  plain- 
tiff's minor  eon  from  being  struck  by  an  auto- 
mobile on  the  roadway  of  a  street  viaduct,  there 
was  no  evidence  that  the  deceased  entered  tbe 
driveway,  from  tbe  footway  provided,  a  suffi- 
cient time  before  defendant's  car  approached 
to  permit  bis  being  seen  in  time  to  stop  the 
car,  and  there  was  no  circumstance  shown, 
which  would  sui^est  to  tbe  driver  the  probabili- 
ty of  tbe  deceased  leaving  tbe  footway  or  getting 
into  a  place  of  danger,  the  court  properly  en- 
tered a  compulsory  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1S18;  Dec.  Dig.  { 
706.*] 

Appeal  from  Court  of  Common  Fleaa.  Dau- 
phin County. 

Trespass  by  Esther  Stabl  against  D.  S.  Sol- 
lenberger,  to  recover  damages  for  the  death 
of  plalotlfTs  minor  son.  From  judgment 
refusing  to  take  off  nonsuit,  plaintiff  appeals. 
Affirmed. 

Argued  before  FELL,  O.  J.,  and  POTTER, 
ELKIN,  STEWART,  and  MOSCHZISKEB. 
JJ. 

Isaac  Hassler  and  Edward  F.  Doehne,  both 
of  Philadelphia,  and  O.  G.  Wickersham,  of 
Harrlsburg,  for  appellant.  C.  H.  Bergner 
and  S.  S.  Rupp,  both  of  Harrlsburg.  for  appel- 
lee. 

POITER,  J.  This  Is  an  appeal  from  the 
refuisal  of  the  court  below,  to  take  off  a  Judg- 
ment of  compulsory  nonsuit. 

The  plaintiff  sought  to  recover  damages  for 
the  death  of  her  minor  son,  alleged  to  have 
been  the  result  of  the  negligence  of  the  de- 
fendant The  testimony  as  to  the  actions 
of  the  boy  at  the  precise  time  of  the  happen- 
ing of  the  accident,  or  Immediately  before. 
Is  rather  meager;  but  It  appears  that  the 
boy  was  struck  by  the  automobile  of  the  de- 
fendant, while  in  the  roadway  of  the  Mul- 
berry street  bridge  or  viaduct  in  Harrlsburg. 
The  driveway  for  vehicles  is  In  the  center  of 
the  bridge,  and  there  is  a  footway  for  pedes- 
trians upon  either  side.  In  the  opinion  of 
the  court  below,  rofuslug  to  take  off  the  judg- 
ment of  nonsuit,  it  is  stated  that  the  boy,  for 
some  unexplained  reason,  went  upon  the 
driveway,  and  was  struck  by  the  automobile. 
After  he  was  struck,  another  little  boy  was 
seen  running  on  the  left-hand  side  of  the 
ear.  The  court  says  that  "the  conclusion  Is 
fully  warranted,  that  plaintiff's  son  and  his 
companion  suddenly  and  unexpectedly  un- 
dertook to  cross  the  driveway,"  and  that  the 


I  Injury  aeeoa  to  bare  been  caused  ul^  by 
;  the  sudden  and  nnexvected  movement  <A  the 
boy.  The  court  farther  says  that  there  Is 
no  evidence  that  the  cblld  waa  vpaa  the 
driveway  for  a  sufficient  time  before  tbe  de- 
fendant approached  in  his  car  to  penult  of 
bis  having  been  seen  and  the  car  stopped  in 
time  to  prevent  an  injury.  This  states  ttie 
essence  of  the  case.  If  the  fact  In  this  respect 
is  correctly  put  by  the  court  below,  then  the 
judgment  of  compulsory  nousuit  was  properly 
entered. 

j    A  careful  examination  of  the  testimony, 
{  as  submitted  to  us,  faOs  to  disclose  any  In- 
;  dlcation  of  the  length  of  time  the  boy  was  In 
the  roadway  in  front  of  the  car  before  he 
was  struck.   Manifestly  he  had  left  the  foot^ 
way  provided  for  pedestrians  and  was,  at  tbe 
time  of  the  collision,  in  the  place  provided  for 
vehicles.    But  how  long  he  had  been  there 
was  not  shown.    Yet  this  was  the  important 
I  matter  In  the  case.    The  defendant  cannot 
'  fairly  or  reasonably  be  charged  with  negli- 
gence, in  falling  to  stop  his  automobile  and 
avoid  the  accident  unless  It  appeared  that 
the  boy  entered  the  roadway  at  a  sufBclent 
I  distance  from  the  automobile,  to  permit  of  its 
being  stopped  before  the  collision  occurred. 
If  the  boy  suddenly  left  the  footway,  at  a 
place  where  the  driver  had  no  reason  to  ex- 
pect him  to  do  so,  and  ran  directly  in  front 
[  of  the  automobile,  the  result  could  hardly 
'  bare  been  other  than  disastrous,  even  tbough 
the  machlue  had  been  moving  at  a  very  rea- 
1  sonable  rate.   The  court  below  felt  that  the 
'  only  reasonable  inference  to  be  drawn  from 
the  testimony  in  this  case,  is  that  the  boy 
did  leave  a  place  of  safety  and,  unexi>ected- 
ly,  dashed  Into  danger.   We  And  nothing  In 
j  the  evidence  to  warrant  us  In  holding  that 
1  this  conclusion  was  wrong,  or  that  any  otber 
inference  could  be  legitimately  drawn  from 
:  the  testimony.    Cases  are  not  uncommon 
I  where  it  is  shown  that  a  child  leaves  a  slde- 
1  walk  and  runs  upon  the  street  a  certain 
j  distance  In  front  of  an  approaching  car.  Un- 
i  der  such  drcumstancea  there  may  be  disputed 
I  questions  of  fact  as  to  whether  the  driver 
,  should  have  seen  the  child,  or  whether  the 
I  distance  was  sufficient  to  enable  him,  having 
his  car  under  proper  control,  to  bring  it  to  a 
stop  in  time  to  avoid  the  accident.  But  In  the 
present  case,  with  no  evidence  that  the  child 
appeared  upon  the  roadway  in  front  of  the 
car  at  any  appreciable  distance  ahead  of  it 
and  with  no  circumstance  shown  that  would 
tend  to  suggest  to  the  driver,  prior  to  the  hap- 
pening of  the  accident  the  probability  of  tbe 
boy  leaving  the  footway,  or  getting  Into  dan- 
ger upon  the  driveway,  we  think  the  trial 
court  was  right  in  holding  that  there  was  not 
sufficient  proof  of  any  negligence  causing  the 
accident,  on  the  part  of  tbe  defendant  to 
justify  the  submission  of  the  question  to  the 
Jury. 

The  assignment  of  error  la  overmled,  and 

tbe  Judgment  is  affirmed. 
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OILMAN  T.  COMMONWEALTH  INS.  CO. 
OF  NEW  YORK. 

(Supreme  Judidal  Court  of  Maine.-  Dec.  31, 
1914.) 

1.  IHBUBARCE    <|   681*)  —  B1QHT8  OT  MOKT- 

OAGEE— Cancellation  by  Mostqaoob. 
A  policy  of  fire  inaurance  in  the  form  pre- 
scribed by  Rev.  St  c.  49,  |  4.  provided  that  if 
payable  to  a  mortgagee  of  the  ineiired  real  es- 
tate no  act  of  the  mortgagor  should  affect  his 
right  to  recover  for  loas,  that  where  there  was 
no  liability  to  the  mortgagor  the  mortgagee  on 
payment  of  his  mortgage  should  assign  it  to  the 
insurer,  and  that  the  policy  might  be  canceled 
at  any  time  at  the  request  of  the  insured,  or 
by  the  company  on  written  notice,  return  of 
premiums,  etc.  The  policy  was  indorsed  pay- 
able to  the  mortgagee  as  his  interest  should  ap- 
pear. The  mortgagor  after  his  eviction  by  the 
mortgagee  requested  the  insurer  to  cancel  the 
policy,  and  the  insurer  notified  him  that  it  had 
done  so,  but  without  the  hoowIedKe  or  consent 
of  the  mortgagee.  Held  not  to  afTect  the  mort- 
gagee's right  to  recover  for  a  subsequent  loss 
by  fire. 

[Ed.  Note.— Fbr  other  cases,  see  Insurance) 
Gent  Dig.  f|  1444^1447;  Dec.  Dig.  |  581.*] 

2.  iNsnRANCE  (i  318*)— FOEFBITURE— CHANGB 

IN  Conditions— Increase  of  Risk. 

A  fire  insurance  policy  on  a  bouse  provided 
that  it  should  be  void,  if  without  the  uisuiei^B 
assent  the  circumstances  affecting  the  risk 
should  with  the  fcnowledjie  or  consent  of  the  in- 
sured be  so  altered  as  to  increase  the  risk.  A 
permit  was  given  the  mortgagee  to  employ  me- 
chanics to  work  about  the  house  on  alterations. 
Held,  their  employment  after  the  expiration  of 
the  permit  did  not  forfeit  the  policy,  unless  it 
increased  the  risk. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  II  744-747;  Dec.  Dig.  S  318.*] 

8.  INSCBANCB  (S  668*) —FoBFBiTUBc  — Ques- 
tion FOB  JuBT— Increase  of  Rise. 

The  question  whether  additions  and  altera- 
tions made  after  the  time  Umited  in  the  mechan- 
ic's permit  without  the  insurer's  assent  were 
such  a  change  of  the  sitnation  or  eireumstancea 
affecting  the  risk  as  to  cause  an  increase  of  risk 
was  for  the  jury. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  H  1B56,  1782-17TO;  Dec.  Dig.  S 
668.*3 

Comiah  and  Spear,  JJ.,  dissenting. 

Action  by  WiU  A.  GUman,  admlnlattator  of 
the  estate  of  George  F.  Gilman,  deceased, 
against  the  Coinmonwealtti  Insurance  Com- 
pany of  New  Tolrk.  TenUct  for  plaintiff,  and 
defendant  moves  for  a  new  trial.  Motion 
overmled. 

Argoed  before  SAVAGE,  C.  J.,  and  SPEAR, 
CORNISH,  KING,  HALEY,  HANSON,  and 
PHILBROOK,  JJ. 

Foster  &  Poster,  J.  B.  Themes,  and  Frank 
H.  Purintott,  all  of  Portland,  for  plaintiff. 
Harry  L.  Cram,  of  Portland,  for  defeudant 

HALEY,  J.  An  action  of  assumpsit,  upon 
a  policy  of  insurance,  of  the  Maine  standard 
form.  Issued  by  the  defendant  to  Frank  T. 
Spear  October  16,  1009,  whereby  the  d^end- 
ant  insured  the  1^-story  dwelling  house  sit- 
uated in  Scarboro  for  the  term  of  three  years, 
against  loss  or  damage  by  fire  to  the  amount 


of  $800.  There  was  an  Indot^ment  upon  the 
imllcy  as  follows:  "Payable  In  case  of  loss  to 
George  F.  GUman,  mortgagee,  as  his  interest 
may  appear." 

When  the  policy  was  Issued,  Mr.  Spear  was 
Id  possession  of  the  Insured  premises,  and 
remained  in  possession  for  about  IH  years, 
when  George  F.  GUman,  who  held  a  mortgage 
of  the  premises  to  secure  a  debt  of  ¥900,  took 
possession,  as  mortgagee  and  evicted  Mr. 
Spear.  On  April  11th.  Mr.  Spear  requested 
the  Insurance  company  to  cancel  the  policy. 
On  April  16th  of  that  year  they  gave  him 
written  notice  that  they  bad  canceled  the  pol- 
icy, as  requested.  September  26,  1911,  the 
buUdlngs  were  destroyed  by  fire.  Soon  after 
the  fire,  Mr.  GUman  learned  that  Mr.  Spear 
and  the  Insurance  company  claimed  to  have 
canceled  the  policy  without  his  (Gilman's) 
consult  Mr.  Spear  ne^ected  to  fumlsb  tbe 
Insnrance  company  a  proof  of  loss,  as  called 
for  by  the  policy,  and  October  19,  1911,  Mr. 
GUman  sent  to  the  defendant  a  proof  of  loss. 
Afterwards  he  served  notice  upon  the  defmd- 
ant  in  writing  that  he  desired  to  have  the 
amount  of  the  loss  settled  by  arbitration. 
The  defendant  paid  no  attention  to  either  the 
proof  of  loss  or  the  request  for  arbitration. 

Shortly  after  the  request  to  the  insurance 
company  to  submit  the  question  to  arbitra- 
tion, Mr.  GUman  died,  and  tbe  plaintiff  was 
appointed  administrator  of  his  estate  and 
brought  this  suit  upon  the  policy.  The  case 
was  tried  at  the  January  term  in  Cumber- 
land county,  the  verdict  was  for  the  plaintiff 
for  the  sum  of  $900.93,  and  the  case  la  before 
this  court  on  a  motion  for  a  new  trial  as 
against  law  and  evidence. 

The  defendant  urges  two  reasons  In  sup- 
port of  its  motion: 

First,  because  the  policy  bad,  before  tbe 
loss,  been  canceled  at  the  request  of  Mr. 
Spear. 

Second,  because  the  risk  was  Increased  by 
changes  and  alterations  made  to  the  buUd- 
lngs without  the  consent  of  the  defendant 

First  The  form  of  the  Maine  standard  in- 
surance policy,  now  contained  in  section  4, 
c.  49,  Revised  Statutes,  was  prescribed  by  the 
Legislature  of  1895,  before  which  it  was  held 
that  an  indorsement  upon  the  policy  of  words 
making  it  payable  in  case  of  loss  to  a  mort- 
gagee, as  his  interest  might  appear,  was  not 
an  insurance  of  the  mortgagee's  interest  in 
the  property,  or  an  assignment  of  the  policy 
to  the  moilgagee;  that  it  was  merely  a  con- 
.tingent  order,  a  stipulation  assented  to  by  tbe 
insurance  company  for  the  payment  of  the 
loss  to  the  assured,  if  any,  to  the  mortgagee; 
that  It  gave  the  mortgagee  the  same  right  to 
recover  that  the  insured  would  have  had  if 
no  such  clause  had  been  inserted  In  the  pol- 
icy; that  any  violation  of  the  stipulations  of 
the  policy  which  would  defeat  the  right  of 
the  insured  to  recover  upon  It  would  defeat 
the  right  of  the  mortgagee ;  that  it  was  sim- 
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pl7  an  order  of  tiie  company  to  pay  the 
amonnt  of  tbe  loss  to  tbe  mortgagee;  that 
the  Insurance  was  upon  the  property  of  the 
mortgagor  and  not  npon  the  Interest  of  the 
mortgagee.  Savings  Institution  t.  Insurance 
Go.»  68  Me.  313,  28  Am.  St  Bep.  56;  Bank  T. 
Insurance  Co.,  81  Me.  670,  18  Aa  298. 

The  policy  in  suit  la  of  the  Maine  stand- 
ard form  and  contains  the  agreements  spec- 
ified by  chapter  49  to  be  inserted  in  a  fire 
insurance  policy,  among  which  are  the  fol- 
lowing, spoken  of  In  the  opinions  as  the 
"mort^gee  clause,"  the  **uni<m  clause,"  and 
the  "loss  payable  clause": 

"If  this  policy  shall  be  made  payable  to  a 
mortgagee  of  the  insured  real  estate,  no  act  or 
default  of  any  person  other  than  such  mortgagee 
or  his  agents,  or  those  claiming  under  him,  shall 
affect  such  mortgagee's  right  to  recover  in  case 
of  loss  on  such  real  estate;  provided,  that  the 
mortgagee  shall,  on  demand,  pay  according  to 
the  established  scale  of  rates  for  any  increase 
of  risk  not  paid  for  by  the  insured;  and  when- 
ever this  company  shall  be  liable  to  tbe  mort- 
gagee for  any  sum  for  loss  under  this  policy,  for 
wMch  DO  liability  exists  as  to  the  mortgagor,  or 
owner,  and  this  company  shall  elect  by  itself 
or  with  others  to  pay  ttie  mortgagee  the  full 
amount  secured  b^  such  mortgage,  then  the 
mortgagee  shall  assign  and  transfer  to  the  com- 
panies interested  upon  such  payment,  the  said 
mortgage  together  with  the  note  and  debt  there- 
by secured." 

It  Is  further  provided  in  the  policy  that: 

"This  policy  may  be  canceled  at  any  time  at 
the  request  of  the  insured,  who  shall  thereupon 
be  entitled  to  the  return  of  the  portion  of  the 
above  premium  remaining,  after  deducting  the 
customary  monthly  short  rates  for  the  insured 
for  the  time  this  policy  shall  have  been  in  force. 
The  company  olso  reserves  the  right,  after  giv- 
ing written  notice  to  tiie  insured,  and  to  any 
mortgagee  to  whom  this  policy  is  made  payable, 
an'd  tendering  to  the  insured  a  ratable  propor- 
tion of  the  premium,  to  cancel  this  policy  aa  to 
nil  risks  subseijueut  to  the  expiration  of  ten  j 
days  from  such  notice,  and  no  mortgagee  shall 
then  have  the  right  to  recover  as  to  such  risks." 

The  above  mortgage  clause  is  the  same  as 
the  mortgage  clause  in  the  Massachusetts 
standard  insurance  policy,  and  the  "Buiae  as 
was  set  forth  in  the  policy  in  the  case  of 
Whiting  V.  Eurkhardt  et  al.,  178  Mass.  535, 
60  N.  E.  1,  52  h.  R.  A.  788,  86  Am.  St  Rep. 
503,  which  also  contains  tbe  usual  provisions 
that  it  should  be  void  "If,  without  the  assent 
of  the  company  in  writing  or  print,  the  said 
property  shall  be  sold,  or  the  policy  assigned." 
One  of  the  owners  of  the  property  conveyed 
his  interest  before  the  fire,  and  the  suit  was 
brought  upon  the  policy  by  the  mortgagee, 
aud  the  court  say  (page  539  of  178  Mass.,  page 
1  of  60  N.  E.,  62  L.  R.  A.  788,  80  Am.  St  Sep. 
503): 

"A  conveyance  by  Guptil  of  bis  interest  in 
the  building  insured  did  not  affect  the  right  of 
the  plaintiff  to  recover  in  case  of  loss;  it  U 
provided  in  the  policy  that,  'if  this  policy  shall 
be  made  payable  to  a  mortgagee  of  the  insured 
real  estate,  no  act  or  default  of  any  person  oth- 
er than  such  mortgagee  or  bis  agents,  or  those 
claiming  _  under  him,  shall  affect  such  mort- 
gagee's right  to  recover  in  case  of  loss  on  such 
real  estate.' " 


The  court  held  that,  although  the  convey- 
ance by  the  owner  of  bis  Interest  would  de- 
feat his  right  to  recover,  it  was  no  defense  to 
a  suit  by  the  mortgagee  named  in  tbe  policy, 
because  the  policy  contained  a  mortgage 
clause  the  same  as  the  mortgage  clause  in  the 
policy  in  suit 

.  In  Amory  v.  Reliance  Insurance  Co.,  208 
Mass.  378,  94  N.  E.  677,  the  court  held: 

"Because  of  the  foreclosure  of  a  later  mort- 
gage covering  both  estates,  which  worked  a 
change  in  the  title,  all  the  policies  became  void 
in  the  bands  of  the  or^nal  insurer,  and  the 
claim  of  the  plaintiffs,  as  mortgagees  under 
their  earlier  mortgage,  rests  upon  the  clause  in 
each  policy,  under  our  Massachusetts  standard 
form,  which  protects  tJie  rights  of  the  mort- 
gagee in  such  cases." 

The  court  held  that  tba  mortgagees  conld 

recover. 

In  Hardy  v.  Lancashire  Insurance  Co..  166 
Mass.  210,  44  N.  £].  209,  33  L.  R.  A.  241,  55 
Am.  St  Rep.  395,  tbe  court  say: 

"The  history  of  tbe  provisions  in  the  stand- 
ard policy  in  favor  of  a  mortgagee  is  well 
known.  These  provisions  in  their  present  form 
are  intended  to  afford  to  the  mortgagee  full  in- 
demnity to  the  extent  of  the  insurance"  under 
"his  interest  in  the  property,  unless  tbe  policy 
is  avoided  by  some  act  of  his,  or  of  his  agents, 
or  of  those  claiming  under  him,  and  the  mort- 
gagee in  certain  events  comes  under  obligations 
to  the  insurance  company  to  pay  for  any  in- 
crease of  risk,  and  to  assign  to  it  his  mortgage. 
•  •  •  The  policy  of  the  commonwealth  tbat 
such  insurance  shall  not  be  avoided  so  as  to 
affect  the  mortgagee's  interest  by  tbe  act  of  the 
mortgagor  is  sbown  by  the  adoption  of  a  stand- 
ard form  containing  such  a  provision,  and  this 
is  the  form  which  mortgagees  usually  demand." 

In  Eliot  Five  Cent  Savings  Bank  t.  As- 
surance Co.,  142  Mass.  142.  7  N.  B.  550,  the 
policy  contained  the  same  clause  that  Is  con- 
tained In  the  policy  in  suit;  and  the  insured 
conveyed  the  property  before  the  fire,  with- 
out the  assent  of  the  c(»npany,  and  the  court 
said: 

"If  we  assume,  as  contended  by  the  defend- 
ant, that  the  conveyance  by  George  B.  Taylor 
to  Abby  E.  Taylor,  without  tbe  assent  of  tbe 
company,  avoided  the  policy  as  to  them,  yet, 
under  the  first  clause  (mortgage  clause)  above 
cited,  it  wotdd  not  affect  tbe  right  of  a  mort- 
gages to  recover." 

In  Union  Institute  t.  nicenlx  Insurance 
Co..  196  Mass.  230,  81  N.  E;  994.  14  I*  R.  A. 
(N.  S.)  459,  13  Ann.  Cas.  433,  the  mortgagor 
obtained  insurance  upon  building,  and  there 
were  indorsements  making  the  loss  payable 
to  tbe  mortgagee  as  his  Interest  might  ap- 
pear. Tbe  policy  was  in  the  standard  form, 
as  the  policy  In  this  case.  The  mortgagee 
did  not  know  of  the  Insurance  until  after  tbe 
fire,  and  the  court  say: 

"The  first  question  is  whether  the  plaintiff 
can  avail  itself  of  the  contract  thus  made  for 
ita  benefit.  We  think  it  plain'  that  this  ques- 
tion should  be  answered  in  tbe  affirmative. 
8urbrid»;e  acted  in  part  for  himself  and 
in  part  as  an  agent  and  representatlTe  of  the 
plnintiff  in  procuring  the  policy.  He  must  be 
held  to  have  acted  in  the  same  double  capacity 
in  receiving  and  holding  It  Tbis  policy  con- 
tained a  contract  between  tbe  defendant  and 
Surbridge,  and  a  somewhat  different  contract 
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between  the  defeodant  and  the  plaintiff.  Both 
the  mortgagor  and  the  moitgagee  were  protect- 
ed in  their  rights  tinder  their  several  cocf^cta 
contained  in  the  single  paper  signed  by  it" 
Palmer  Savings  Bank  t.  Insurance  Co.,  166 
Mass.  184,  44  N.  E.  211,  32  L.  R.  A.  616.  65 
Am.  St.  Rep.  889;  HastlngB  v.  Westchester  Ins. 
Co.,  73  N.  Y.  141;  Hartford  Ina.  Co.  T.  Olcott, 
97  111.  438. 

In  Eddy  t.  L  A.  Corporation,  143  N.  T. 
311,  88  N.  B.  SOT,  25  L.  B.  A.  686,  Peckham, 
J.,  says: 

"The  affect  of  the  mortsagee  clause  lierein* 
before  set  forth  is  to  make  an  entirely  separate 
insurance  of  the  mortfcagee's  interest,  and  he 
takes  the  same  benefit  froin  his  insurance  as  if 
he  bad  received  a  separate  policy  from  the  com- 
pany, free  from  the  conditions  imposed  upon 
the  owners.  •  •  •  The  plain  and  obvious 
meaning  of  the  language  is  that  the  insurance  of 
the  mortgagee  should  not  be  affected  or  in  any 
wise  impaired  or  lessened  by  any  act  or  neglect 
of  the  owner,  although  in  the  same  iwlicy  is- 
sued to  the  owner,  yet  the  insurer  and  the  mort- 
gagee were  •  •  •  entering  into,  a  perfectly 
Kpperate  contract  of  insurance,  by  which  the 
mortgagee's  interest  alone  was  to  be  insured, 
and  it  would  be  most  natural  to  provide  that 
no  act  or  neglect  of  the  owner  should  invalidate 
—  that  is,  impair — any  portion  of  the  insurance 
thus  separately  secured." 

In  Hartford  Fire  Ins.  Co.  v.  Williams,  63 
Fed.  825,  11  C.  C.  A.  503,  It  was  held  ^hat, 
under  the  provision  In  the  mortgage  clause  of 
a  fire  policy  that  the  insurance  as  to  tbe  in- 
terest of  the  mortgagee  should  not  be  in- 
validated by  any  act  or  neglect  of  tbe 
mortgagor  or  owner,  voluntary  destmctlOD 
by  the  owner  would  not  prevent  a  recovery 
by  the  mortgagee. 

In  Phenix  Ins.  Co.  v,  Omaha  Loan  & 
Trust  Co.,  41  Neb.  834,  60  N.  W.  133,  25  L.  B. 
A.  G79,  the  policy  contained  the  following 
clause: 

"If  the  property  be  sold  or  transferred  in 
whole  or  in  part  without  written  permission  in 
this  policy,  then,  and  In  every  such  case,  this 
policy  is  void." 

It  Is  also  provided,  In  substance,  as  tbe 
Maine  standard  form,  as  follows: 

"It  is  hereby  agreed  that  this  insurance,  as 
to  the  interest  of  the  mortgagee  only  therein, 
shall  not  be  invalidated  by  any  act  or  n^lect 
of  the  mortgagor  or  owner  of  the  property  in- 
sured." 

The  Insured  conveyed  his  Interest  in  the 
property,  and  the  court  held  that  the  mort- 
gagee was  entitled  to  recover  upon  the  policy; 
that  the  contract  with  the  trust  company 
(mortgagee)  was  a  separate  and  Independent 
contract,  and  the  right  of  the  mortgagee  to 
enforce  it  did  not  depend  upon  whether  the 
owner  had  kept  his  engagements  with  the 
Insurance  company  or  not. 

The  case  also  cites  several  opinions  holding 
the  same  doctrine. 

In  Bacot  v.  Phenlx  Ina.  Co.,  96  Miss.  223, 
50  Sonth.  729,  25  L:  R.  A.  (N.  S.)  1226,  AniL 
Cas.  1912B,  262,  It  was  held  that,  where  a 
husband  insnred  fwoperty  as  tbe  owner  when 
it  was  In  fact  owned  1^  Ub  wife,  the  policy 
as  to  blm  or  his  wife  was  void,  but  also  held 
tbat;  reason  of  the  mortgage  clause  at- 
taebed  to  the  insurance  policy,  nud^  a  stat- 


ute providing  that  the  insurance  of  the  mort 
gage  Interest  should  not  be  Invalidated  by 
any  act  or  neglect  of  the  owner  of  the  prop- 
erty, the  mortgagee  onjld  recover  upon  the 
policy. 

In  the  note  to  the  case  of  Bretch  v.  Law 
Union  &  Crown  Ins.  Co.,  reported  In  18  L.  R. 
A.  (N.  S.)  197,  the  editor,  after  reviewing 
many  cases,  states  that  the  principle  that, 
under  such  a  clause  as  Is  contained  in  the 
policy  In  salt,  tbe  rights  of  a  mortgagee  can- 
not be  affected  by  any  act  or  neglect  of  the 
owner,  the  mortgagor,  occurring  after  the 
issuing  of  the  policy,  and  cites  many  cases  to 
support  It,  and  concludes  by  stating  (page 
20«): 

"The  only  difference  of  opinion  which  arises 
as  to  the  effect  of  such  clause  occurs  when  the 
act  of  the  mortgagor  which  is  relied  upon  to 
avoid  the  policy  as  to  the  mortgagee  is  some 
misrepresentation  or  concealment  at  tbe  time 
of  the  issuance  of  the  policy.  The  weight  of 
authority,  however,  would  aeem  to  support  the 
conclusion  that  the  rule  is  the  same  under  such 
circumstances." 

[1]  An  examination  of  the  cases  where  the 
policies  contained  an  Indorsement  making 
them  payable  In  case  of  loss  to  the  mort- 
gagees, as  their  interests  might  appear,  clear- 
ly shows  that  the  rule  of  law  declared  in 
cases  before  the  adoption  of  the  Maine  stand- 
ard form  of  policy  does  not  apply  to  that 
form  of  policy,  and  that  the  policy  In  suit, 
by  reason  of  the  mortgage  clause  and  by 
being  made  "payable  In  case  of  loss  to  George 
S.  Gllman,  mortgagee,  as  his  interest  n\ay 
appear,"  contained  in  addition  to  the  con- 
tract with  Frank  T.  Spear  a  separate  and  an 
Independent  contract  whereby  the  mortga- 
gee's Interest  was  insured,  and  the  defend- 
ant had  no  right  to  cancel  the  policy  except 
by  mutual  consent  of  the  insured,  Mr.  Spear, 
and  the  mortgagee,  or  by  giving  to  tbe  insur- 
ed and  the  mortgagee  ten  days*  notice  In 
writing,  as  specified  in  tbe  policy,  and  that 
the  mortgagee's  right  to  recover  for  the  loss 
was  not  affected  by  the  act  of  tbe  Insured 
and  the  defendant  In  their  attempted  can- 
cellation of  the  policy. 

12,  3]  Second.  That  changes  and  alterations 
were  made  in  and  upon  the  building  which 
were  not  permitted,  and  about  which  the  de- 
fendant had  no  notice.  Attached  to  the 
policy  Is  a  mechanics*  permit,  dated  October 
15,  1909,  giving  permission  for  mechanics  to 
work  in  and  about  the  premises  for  two 
months  from  date,  to  make  alterations  and 
additions,  or  repairs.  It  was  shown  by  the 
testimony  that  Mr.  Gllman.  the  mortgagee, 
did  work  on  tbe  bouse  after  the  time  specISed 
in  tbe  permit  He  laid  new  floors,  changed 
tbe  atairSt  put  up  studding  In  the  second 
floor,  etc. 

Tb»  defendant  relies  upon  Fire  Insurance 
Go.  V.  Coos  County,  151  U.  S.  452. 14  Sup.  Ct 
879,  88  U  Ed.  231,  which  held  that,  If  me- 
chanics  were  onployed  in  building,  altering 
or  repairing  the  premises  without  a  building 
permit,  the  insurer  was  relieved  from  respon- 
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slbility,  although  the  fire  did  not  occur  In 
consequence  of  the  alterations  or  repairs. 
The  policy  in  that  case  provided  that: 

"This  policy  shall  be  void  and  of  no  effect  if, 
without  notice  to  this  company  and  permiraion 
therefor  in  writing  indorsed  hereon,  •  *  * 
the  premises  shall  be  used  or  occupied  so  as  to 
increase  the  risk,  *  *  *  or  Uie  risk  be  in- 
creased *  *  *  by  any  means  within,  the 
knowledge  or  control  of  the  insnred.  •  •  * 
or  if  mechanics  are  employed  in  building,  alter- 
ing, or  repairing  premises  named  herein,  except 
in  dwelling  houses,  where  not  ezceedijag  five 
days  in  one  year  are  allowed  for  repairs." 

The  court  say: 

"The  condition  of  the  policy  should  be  void 
and  of  no  effect,  *if  mechanics  are  employed  in 
building:,  alterinir,  or  repairing  the  premises 
named  hereiUt'  without  notice  to  or  permission 
of  the  insurance  company,  being  a  separate  and 
valid  stipulation  of  the  parties,  its  violation  by 
the  assured  terminated  the  contract  of  the  in- 
surer, and  it  could  not  be  thereafterwards  made 
liable  on  the  contract,  without  having  waived 
that  condition,  merely  because  in  the  opinion  of 
the  court  and  the  jury  the  alterations  and  re- 
pairs of  the  bnUding  did  not,  in  fact,  increase 
the  risk." 

The  policy  in  suit  does  not  contain  the 
clause  contained  in  the  above-mentltmed  policy 
that  the  policy  shonld  be  void  and  of  no  et- 
fect  if  mechanics  are  employed  in  the  haild- 
ing,  altering  or  repairing  the  premises  named 
herein;  but  It  does  provide  that: 

"The  policy  shall  be  void  if,  without  the  as- 
sent of  the  insurer,  the  property  shall  be  re- 
moved, except  that  if  such  removal  shall  be 
necessary  for  the  preservation  of  the  property 
from  fir&  this  polb^  abell  be  valid  without  such 
assent  after  five  days  thereafter,  or  if,  without 
such  assent,  the  situation  or  circumstances  af- 
fecting the  risk  shall,  by  or  with  the  knowledge, 
advice,  agency  or  consent  of  the  insured  be  so 
altered  as  to  cause  an  increase  of  such  risk," 

The  attaching  to  the  policy  of  the  permit 
above  referred  to  gave  to  the  assured  the 
right  to  employ  mechanics  In  and  upon  the 
premises  as  spedfled  in  the  permit  for  the 
period  named  in  the  permit  without  increas- 
ing the  risk  to  the  extent  that  would  avoid 
the  policy,  and  the  making  of  the  changes 
and  alterations  testified  to  after  the  time 
limited  In  the  mechanics'  permit,  without  the 
assent  of  the  insurance  company,  left  It  a 
question  of  fact  for  the  jury  whether  the 
changes  and  alterations  constituted  such  a 
change  of  the  situation  or  circumstances  af- 
fecting the  risk  as  to  so  alter  the  premises  as 
to  cause  an  Increase  of  such  risk,  if  It  did 
not  cause  an  Increase  of  such  risk,  then  It 
was  not  a  forfeiture  of  the  policy,  and 
whether  It  was  an  Increase  of  risk  under  the 
circumstances  was  a  question  of  fact  for  the 
jury,  and  they  were  expressly  Instructed  up- 
on that  branch  of  the  case,  and  no  exceptions 
were  taken  to  such  instractlon,  and  we  can- 
not say,  from  an  examination  of  the  evi- 
dence on  this  branch  of  the  case,  that  they 
were  not  justified  In  finding  that  the  altera- 
tions and  repairs  made  by  the  mortgagee  did 
not  create  an  Increase  of  the  risk,  but  that 
they  were  such  repairs  and  alterations  as 
would  ordinarily  be  expected  to  be  made  up- 
on  such  preiuisea,  and  that  the  Insurance 


company  so  considered  It  when  It  issued  the 
policy  of  Insurance. 
Motion  overruled. 

SFBAR,  J.,  dissents. 

CORNISH,  J.  (dissenting).  I  am  nnable  to 
concur  in  this  opinion  so  far  as  It  relates  to 
the  question  of  cancellation.  The  predss 
question  Involved  is  this:  Can  a  mortgagor 
who  has  taken  out  a  policy  of  insurance  upon 
his  own  property,  In  his  own  name,  but  pay- 
able. In  case  of  loss,  to  a  mortgagee  as  his 
Interest  may  appear,  and  who  has  paid  the 
premium,  cancel  the  policy  upon  request  made 
to  the  company  without  the  assent  of  the 
mortgagee?  The  opinion  holds  that  he  has 
not  this  power,  and  that  notwithstanding  biB 
request  the  company  has  no  rl^t  to  cancel 
the  policy 'without  the  consent  of  the  mort- 
gagee. This  seems  to  me  a  forced  construc- 
tion of  the  plain  and  unambiguous  words  of 
a  contract  made  by  the  parties,  and  sanc- 
tioned by  the  Legislature. 

The  provision  relating  to  cancellation, 
which  has  been  a  part  of  the  statutes  of  our 
state  since  the  adoption  of  the  standard  pol- 
icy In  1895,  reads  as  follows: 

"This  policy  may  be  canceled  at  any  time  at 
the  request  of  the  insured,  who  shall  thereupon 
be  entitled  to  a  return  of  the  portion  of  the 
above  premium  remaining,  after  deducting  the 
customary  monthly  short  rates  lor  the  time 
this  policy  shall  have  been  in  force.  The  com- 
pany also  reserves  the  right,  after  giving  writ- 
ten notice  to  the  insured,  and  to  any  mortgagee 
to  whom  this  policy  is  made  payable,  and  ten- 
dering to  the  insured  a  ratable  proportion  of 
the  premium,  to  cancel  this  policy  as  to  all  risks 
subsequent  to  the  expiration  of  ten  days  from 
such  notice,  and  no  mortgagee  sball  then  have 
the  right  to  recover  as  to  iwdi  risks."  B.  8. 
ch.  49,  S  4,  par.  7. 

The  first  part  of  this  pnviakax  coven  t(A- 
untary  cancellation  the  insured ;  0ie  sec- 
ond, voltmtary  cancellation  by  the  company. 
We  are  concerned  with  the  first  part  only. 
The  words  are  direct  and  dmiAa  The  power 
of  cancellation  is  g^Ten  to  "the  Insured." 
Who  then  Is  meant  bj  "the  Insured."  as  the 
term  Is  used  in  this  contract?  No  room  Is 
left  for  conjecture.  It  is  the  party  who  ef- 
fects the  Insurance  and  [tays  the  premium 
which  is  the  consideration  of  the  contract;  in 
this  case  Frank  T.  Spear  the  mortgagor.  The 
policy  at  its  very  Inception  so  specifies: 

"In  consideration  of  twelve  dollars  to  it  paid 
by  the  insured  hereinafter  named,  the  receipt 
whereof  is  hereby  acknowledged,  does  insure 
Frank  T.  Spear  and  his  legal  representatives," 
etc. 

The  policy  Itself  therefore  clearly  defines 
the  term,  and  wherever  the  words  recur 
throughout  the  policy  they  have  the  same 
meaning  and  refer  to  the  same  person.  It  Is 
true,  as  the  opinion  holds,,  that  Uie  mortgagee 
has  certain  rights  under  the  standard  policy 
given  him  by  another  provision  which  we 
shall  discuss  later,  and  in  a  certain  sense  bis 
interest  may  be  deemed  to  be  protected  or 
insured,  but  he  Is  not  the  party  Insnred  deft- 
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ignated  by  tbe  statote  aa  having  the  rigtat  to 
cancel  the  policy  at  any  time  at  his  own  re- 
quest. To  make  blm  such,  or  to  place  blm 
beside  "the  Insured"  and  say  that  the  policy 
cannot  be  canceled  witboat  hla  assent,  Is  In 
effect  to  give  to  the  statutes  an  Int^retatlon 
antagonistic  to  Its  express  language,  and  to 
couple  with  the  risible  and  expressed  mort- 
gagor an  invisible  and  unexpressed  mort- 
gagee. Such  a  result  may  be  equitable  and 
desirable,  and  therefore  a  mattw  for  the  con- 
sideratton  of  the  lawmaking  branch  of  the 
goTemment;  but  it  requires  a  severe  wrench- 
ing of  the  statute  to  accomplish  such  a  result 
without  leglalatlTe  amendment 

Further  study  of  this  cancellation  section 
confirms  our  Tiew.  "The  insared"  is  the  par- 
ty designated  as  entitled  to  a  return  of  the 
unearned  premium  reckoned  In  the  manner 
prescribed.  To  "return"  Is  to  ^ve  back  to 
the  party  making  the  (»lginal  payment.  That 
party  Is  entitled  to  the  retum  and  can  sue 
the  company  and  recover  if  the  company 
should  decline  to  pay.  The  statute  gives  htm 
that  right  and  makes  the  unearned  premium 
a  debt  which  he  and  he  alone  can  recover. 
What  rlghlB  has  the  mortgagee  In  that  un- 
earned premium?  He  has  paid  no  part  of  it 
Can  he  maintain  an  acUon  for  it?  Certainly 
not  What  stumbling  block  can  he  put  in  the 
way  of  the  mortgagor  who  seeks  to  recover 
it?  None  whatever,  because  the  contract 
says  the  Insured  la  *'entttled"  to  it.  But  if 
the  mortgagee  can  prevoit  the  cancellation  by 
withbolding  his  assent  he  most  effectually 
debars  the  mortgagor  from  receiving  what  is 
his  legal  due;  for  it  scarcely  could  be  con- 
tended that  the  mortgagor  could  receive  bis 
premium  which  was  the  consideration  of  the 
policy,  and  yet  the  policy  would  remain  aUve 
and  valid  as  to  the  mortgagee.  If  so,  at 
whose  expense  would  It  be  running?  Not  at 
the  mortgagor's,  because  bis  premium  has 
been  returned.  Not  at  the  mortgagee's,  be- 
cause it  is  not  claimed  that  he  Is  in  any  way 
liable  therefor.  We  should  then  have  the 
dilemma  of  a  policy  existing  and  In  force  at 
no  one's  expense.  Such  a  situation  Is  Impos- 
sible. The  power  of  cancellation  and  the 
right  to  the  return  of  the  unearned  premium 
are  Inseparable,  and  they  belong  to  one  and 
the  same  person,  and  that  person  Is  be  who 
effected  the  Insurance. 

That  the  Legislature  regarded  "the  Insur- 
ed" as  distinct  from  the  mortgagee,  and  used 
the  term  advisedly  in  designating  him  as  the 
par^  having  the  power  of  cancellation,  Is 
also  apparent  from  the  second  part  of  the 
cancellation  provision,  permitting  cancella- 
tion by  the  company.  Here  the  rights  of  the 
mortgagee  are  recognized  and  expressly  re- 
served In  contradistinction  to  those  of  the 
mortgagor,  because  the  company  can  cancel 
only  "after  giving  trrltten  notice  to  the  Insur- 
ed, and  to  any  mortgagee  to  whom  this  policy 
is  payable,"  etc.  Here  the  distinction  be- 
tween the  two  Is  sharply  drawn.   "The  In- 


sured" is  the  mortgagor,  as  distinct  from  the 
mortgagee.  Written  notice  must  be  given  to 
both,  but.  in  the  next  clause  it  is  provided 
that  the  company  must  at  the  same  time  ten- 
der "to  the  insured  a  ratable  proportion  of 
the  premium,"  etc  Notice  must  be  given  to 
both,  but  payment  or  tender  made  only  to 
one.  We  cannot  conceive  how  the  English 
language  could  have  been  used  with  keener 
discrimination  In  specifying  the  rights  of  both 
the  Insured  and  the  mortgagee,  and  yet  the 
opinion  holds  that,  while  the  contract  pro- 
vides that  "the  policy  may  be  canceled  at  any 
time  at  the  request  of  the  insured,"  yet  the 
company  has  no  right  to  cancel  it  notwith- 
standing this  request  except  by  mutual  con- 
sent of  the  insured  fuid  the  mortgagee.  The 
L^lslature  might  have  so  enacted,  but  clear- 
ly it  did  not  It  recognized  the  rights  of  the 
mortgages  in  canceUatfon  by  the  company  but 
not  in  cancelation  by  the  insured.  The  line 
of  cleavage  is  well  defined. 

Passing  now  from  the  particular  cancella- 
tion dause  to  the  entbre  policy,  and  applying 
the  familiar  rule  as  to  the  force  of  the  con- 
text, our  construction  is  further  confirmed. 
The  words  "the  insured"  occur  21  times  in 
the  policy,  and  confessedly  in  the  other  2() 
Instances  they  refer  to  the  party  effecting 
the  Insurance,  the  mortgagor.  On  what 
ground  can  it  be  made  to  apply  to  another 
and  unnamed  party,  the  mortgagee.  In  the 
twenty-first? 

The  Massachusetts  court  In  construli^  the 
words  "the  Insured"  In  connection  with  the 
proofs  of  loss  and  the  provisions  for  arbitra- 
tion in  a  standard  policy  like  our  own,  note 
the  distinction  between  "the  insured"  and 
the  mortgagee  In  these  words : 

"It  is  quite  certain  that  the  party  referred  to 
as  'the  inaured'  in  theae  provisions  is  the  mort- 
gagor. The  coDti'act  calls  for  but  one  ancb 
statement,  and,  if  the  duty  of  furnishing  it  is 
upon  the  mortgagee  when  tlie  loss  is  payable  to 
bim,  then  there  is  no  such  duty  upon  the  mort- 
gagor. The  paper  must  be  'sigued  and  sworn  to 
by  the  insured* ;  it  must  set  forth  'the  interest 
of  the  iuaured  therein,'  and  various  other  stipu- 
lated facts  which  are  peculiarly  within  the 
knowledge  of  the  mortgagor,  'so  far  as  known  to 
the  insured.'  The  mortgagee  is  referred  to 
in  the  policy  in  contradistinction  to  the  insured, 
in  different  parts  of  the  policy.  The  mortgagee, 
to  secure  his  rights  in  that  capacity,  must  pay 
on  demand  'for  any  increase  of  risks  not  paid 
for  by  the  insured.  The  company  reserves  the 
right  to  cancel  the  policy,  'after  giving  written 
notice  to  the  insured  and  to  any  mortgagee,' 
etc.  In  the  clause  reciting  the  consideration, 
the  company  'does  Insure'  *  •  *  the  mort- 
gagor." Union  Inst  for  Sav.  v.  Ina.  Co-  196 
Mass.  230-233.  81  N.  B.  994,  986.  14  L.  B.  A. 
(N.  S.)  459,  13  Ann.  Cas.  433. 

To  the  same  effect  la  ColUnsvllIe  Savings 
Soc  V.  Ins.  Co.,  77  Conn.  076,  60  AtL  047,  69 
L.  R.  A.  924,  where  the  court  say : 

"On  the  other  hand,  it  Is  not  easy  to  discover 
upon  what  theory  it  can  be  reasonably  claimed 
that  a  person  who  has  not  come  into  cootractual 
relations  with  the  insurer  who  has  obtained  no 
insurance  protection,  and  who  is  only  an  ap- 
pointee of  tbe  owner  as  respects  whatever  ma; 
become  due  under  the  contract  of  insurance  to 
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which  he  Is  a  stranger,  acquires,  the  right  eyen 
by  indirection,  to  assume  the  title  of  'the  in- 
sared.'  If  we  look  for  other  provisions  which 
may  serve,  by  way  of  implication  or  -otberwise, 
to  give  him  a  staoding  in  the  aiUuatment  of  a 
loss,  we  find  only  that  the  word  'uisured'  when- 
ever used  in  the  policy  should  be  construed  to 
include  the  legal  representatives  of  the  insured, 
and  nothing  more.  It  appears  therefore  that  the 
right  to  participate  in  an  adjustment  of  a  loss 
under  this  policy  and  indorsement  has  by  the 
parties  to  the  contract  been  limited  to  the  in- 
surer, the  property  ovmer,  and  his  legal  repre- 
sentatives." 

For  the  reasons  thus  set  fortti,  I  am  of 
opinion  that  the  language  of  the  cancellation 
clause  is  unambiguous,  and  the  rights  there- 
by conferred  upon  the  insured  are  not  to  be 
challenged  unless  we  Judicially  amend  It  by 
inserting  after  the  words  "the  Insured"  the 
words  "with  the  consent  of  the  rawtgagee," 
so  that  said'  clause  as  amended  shall  read, 
"This  policy  may  be  cancded  at  any  time  at 
the  request  of  the  insured  with  the  consent  of 
the  mortgagee,"  etc.  This  I  am  reluctant 
to  da 

The  other  section  of  the  policy  upon  whi<^ 
the  reasoning  of  the  opinion  rests,  if  I  under- 
stand it  correctly,  is  as  follows : 

"If  this  policy  shall  be  made  payable  to  a 
mortgagee  of  the  insured  real  estate,  no  act  or 
d^ault  of  any  person  oth^  than  such  mortgagee 
or  bis  agents,  or  those  claiming  under  him,  shall 
affect  such  mortgagee's  right  to  recover  in  case 
of  loss  on  such  real  estate,  provided  that  the 
mortgagee  shall,  on  demand,  pay  according  to 
the  established  scale  of  rates  for  any  increase  of 
risk  not  paid  for  by  the  insured,"  etc. 

The  rights  of  the  mortgagee  under  this 
clause  are  protected,  as  the  opinion  holds, 
and  no  act  or  default  of  the  mortgagor  or  of 
any  other  person  than  the  mortgagee,  either 
before  or  after  the  loss,  can  abridge  or  de- 
stroy them.  That,  however,  does  not  refer 
to  the  cancellation  of  a  policy  which  Is  ex- 
pressly permitted  under  another  section.  A 
canceled  policy  Is  one  thing ;  a  broken  policy, 
quite  another.  The  "act  or  default"  intend- 
ed by  this  provision  concerns  such  acts  or 
defaults  as  would  work  a  breach  of  the  policy 
as  to  the  mortgagor.  It  may  be  some  positive 
act,  an  act  of  commission  on  the  part  of  the 
mortgagor,  as  the  sale  of  the  premises,  or 
procuring  additional  Insurance,  or  even  the 
voluntary  destruction  of  the  property ;  or  it 
may  be  his  failure  to  do  something,  an  act  of 
omission  on  bis  part,  as  the  neglect  to  fur- 
nish proof  of  loss  after  fire  has  occurred.  All 
these  and  similar  Instances  come  within  the 
scope  of  this  "act  or  default"  clause,  and  un- 
der one  class  or  the  other  falls  every  case 
cited  In  the  opinion.  Thus  the  conveyance  of 
the  property  by  the  mortgagor  in  Eliot  Sav. 
Bank  v.  Assur,  Go.,  142  Mass.  142,  7  N.  E. 
550 ;  Palmer  Sav.  Bank  v.  Ins.  Co.,  166  Mass. 
1S9,  44  N.  E.  211,  32  L.  R.  A.  615,  55  Am.  St. 
Rep.  387;  Whiting  v.  Burkhardt,  178  Mass. 
535,  60  N.  E.  1,  62  L.  R.  A.  788,  86  Am.  SL 
Rep.  503 ;  Union  Inst  for  Savings  v.  Ins.  Co., 
196  Mass.  230,  81  N.  E.  994,  14  U  R.  A.  (N.  S.) 
459,  13  Ann.  Cas.  433 ;  and  Phenlx  Ins.  Co. 
V.  Omaha  Loan  &  Tr.  Co^  41  Neb.  834,  00  N. 


W.  133,  25  L.  R.  A.  679;  the  foreclosure  of  a 
later  mortgage  working  a  change  In  the  title, 
Amory  v.  Ins.  Co.,  208  Mass.  378, 94  N.  E.  677 ; 
the  procuring  of  additional  insurance  by  the 
mortgagor,  Hardy  v.  Ins.  Co.,  166  Mass.  210, 
44  N.  E.  209,  33  L.  R.  A.  241,  56  Am.  St  Rep. 
395 ;  Hastings  v.  Ins.  Co.,  73  N.  Y.  141 ;  Ed- 
dy V.  Assur.  Corp.,  143  N.  Y.  811,  38  N.  B. 
307,  25  L.  R.  A.  686 ;  Hartford  Fire  Ins.  Co. 
V.  Olcott,  97  IIL  439;  Incorrect  description  of 
interest  or  misrepresentations,  Bacot  v.  Phoe- 
nix Ins.  Co.,  96  Miss.  223,  60  South.  729,  25 
L.  B.  A.  (N.  S.)  1226,  Ann.  Cas.  1912B,  262 ; 
the  voluntary  destruction  of  the  premises  by 
the  mortgagor,  Hartford  Fire  Ins.  Co.  v.  Wil- 
liams, 63  Fed.  926,  11  O.  a  A.  603 ;  and  his 
failure  to  furnish  proof  of  loss.  Union  Inst 
for  Savings  v.  Ins.  Co.,  196  Mass.  230,  81  N. 
E.  994,  14  L.  B.  A.  (N.  S.)  459.  18  Ann.  Cas. 
433.  This  covers  every  citation  In  the  opin- 
ion on  this  branch  of  the  case  except  the  edi- 
tor's note  to  Bretch  v.  Law  Union  &  Crown 
Ins.  Co.,  18  L.  R.  A.  (N.  S.)  197,  and  that.  like 
the  others,  refers  only  to  the  "effect  of  breach 
of  policy  of  insurance  by  mortgagor  on  rights 
of  the  mortgagee."  From  none  of  these  de- 
cisions do  we  dissent ;  with  all  of  them  we 
agree ;  but  we  fail  to  see  tbdr  application  to 
the  case  at  bar. 

They  all  refer  to  the  effect  on  the  mort- 
gagee of  the  breach-of  the  conditions  of  the 
policy  by  the  mortgagor,  not  to  the  cancel- 
lation of  a  poli<7,  and  the  gulf  between  the 
two  is  dot  bridged.  The  ■  purpose  oC  this 
"act  or  default"  clause  la  apparent  Prior 
to  Its  adoption  the  courts .  held  tihat  the 
clause,  *^yable  in  case  of  loss  to  a  mortr 
gagee  as  his  interest  may  appear,"  met^ 
constituted  the  mortgagee  an  appobitee  to 
receive  the  tosniance  in  case  oi  loss,  and  a 
violatltm  of  any  of  the  terms  at  the  policy 
by  the  mortgagor,  such  as  transfer  of  title, 
procuring  additional  insurance,  frand  In 
proof  of  loss,  etc,  avoided  the  policy  not  only 
as  to  the  mortgagor,  but  also  ajs  to  the  mort- 
t.'agee.  The  r^ts  of  the  mortgagee  fell  with 
those  of  the  mortgagor.  This  court  had  so 
held.  Brunswick  {Savings  Inst  t.  Ins.  Oo., 
68  Me.  813,  28  Am.  Bep.  66;  Biddeft>rd  Sav- 
ings Bk.  T.  Ins.  Co..  81  Mfr  570,  18  Atl.  2Mw 
To  prevent  this  result,  and  to  remedy  this  ap- 
parent Injustice,  the  *^ct  or  d^nlt"  clause 
was  Inserted  in  the  standard  policy,  and 
thereby  the  interest  of  the  mortgagee  is  pro- 
tected, notwithstanding  the  conduct  of  the 
mortgagor  may  have  been  such  as  to  forfeit 
his  own.  No  longer  can  the  mortgagor's 
wrongdoing  Imperil  the  rights  of  the  mort- 
gagee. In  this  sense  the  mortgagee's  Interest 
Is  covered  by  the.  policy,  but  In  no  other,  and 
all  the  cases  cited  In  the  opinion  are  hut  il- 
lustrations of  the  various  phases  in  which 
this  single  question  has  been  presented  to  the 
courts.  In  discussing  the  scope  of  this  pro- 
tection, the  courts  have  sometimes  used 
broad  language,  as  the  quotations  in  the 
(pinion  show;  but  In  eadh  instanoa  It  was 
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Tued  wltb  reCuence  to  the  "act  or  d^nlt" 
claiue  then  under  consideration,  and  In  no 
way  InTolved  the  rights  of  the  parties  under 
the  lnd^;>endent  daose  goTeniIng  cancella- 
tion. No  cited  case,  and  no  other  that  we 
hare  been  able  to  find,  has  declared  the  doc- 
trine sought  to  be  eatahlUhed  In  the  opin- 
ion. 

If  the  logic  of  the  opinion  on  this  branch 
of  the  case  is  that  no  act  of  the  mortgagor 
can  Bttetit  the  mottgagee'B  right  of  recovery, 
and  that  the  leanest  for  cancellation  was 
snch  an  act,  the  fallacy  of  tlie  argument  Is 
obrions.  The  act  of  the  mortgagor  contem- 
plated by  the  clause  Is,  as  we  hare  seen,  sodli 
as  would  conatltnte  a  breach  of  the  contract 
on  his  part,  a  prohibited  act,  an  unauthor- 
ized act  But  the  request  fmr  cancellation  Is 
a  contract  rl^^  expressly  reserved  to  the 
insured  by  another  proyision  when  the  policy 
Is  issued.  It  l8  a  statutory  right,  an  author- 
ised privilege  ct  which  he  cannot  he  depriv- 
ed. Under  what  rule  of  constructton  can  an 
act  «Eprenly  authorized  under  one  provision 
ot  a  contract  be  converted  into  a  prohibit- 
ed act  under  another  provision?  How  can 
a  oontractauthorized  act  be  transformed 
into  a  contractbreaklng  act?  Such  a  posi- 
tion is  manifestly  untenable 

Oar  conclusion  therefore  is  that,  however 
desirable  it  might  be  to  couple  the  power  of 
cancellation  on.  the  part  of  the  mortgagor, 
with  the  consent  of  the  mortgagee,  the  Legle- 
latore,  thus  far,  has  failed  to  do  so,  but  has 
left  the  power  In  the  hands  of  the  mortgagor 
alone,  and  his  request  for  cancellation  Is  a 
contract  right  which  when  exercised  by 
him  Ipso  facto  woilis  a  cancellation  of  the 
policy.  Llpiuon  v.  Ins.  Co.,  121  X.  T.  454, 
24  N.  E.  C99,  8  U  R.  A.  719;  Crown  Point 
Co.  V.  Ins.  Co.,  127  N.  T.  COS,  28  N.  E.  653, 
14  I>.  R.  A.  147;  Ins.  Com'r  t.  Ins.  Co.,  68 
N.  H.  61,  44  Atl.  82 ;  Parsons  t.  Ins.  Co.,  133 
Iowa,  632.  no  N.  W.  907;  Richards,  Ina.  $ 
287. 


SPAHN  V.  PEOPLE'S  RT.  CO. 

(Superior  Court  of  Delaware.    New  CaBtle^ 
Feb.  9,  1912.) 

1,  Masteb  and  Sebvant  (!  293*)— Duty  or 
Masteb— Misleading  Instbuction. 

It  being  manifest  from  the  entire  instruc- 
tion Uiat  it  referred  to  the  brake  of  a  car,  it 
coald  not  be  misleadiox  because  io  two  iostanc- 
ea  omitting  the  word  "appliance"  from  tbe  state- 
ment of  a  master's  duty  as  to  famiabiDg  "tools, 
machinery,  and  appliances." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {1  1148-1156,  1158-1160; 
Dec  Dig.  S  293.*] 

2.  New  Tbial  (|  41*)— iNsrnrrcTiONS— Pbej- 
nnicE. 

If  tbe  car  brake  in  question  was  an  "ap- 
pliance," and  so  not  included  in  the  instruction 
as  to  defendant's  duty  as  master  as  to  main- 
taining condition  of  "tools  and  machinery,"  de- 


fendant was  not  Injnred,  as  regards  right  to 

new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  8|  67-71 ;  Dec.  Dig.  |  41.*] 
8.  Tbeal  <S  205*)— InsTBUonoNS— ConaiDEB- 

ATIOK  AS  A  WHOIK. 

In  determining  whether  an  instmction  is 

misleading,  tbe  entire  charge,  and  not  merely 
the  portion  objected  to,  must  be  considered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent, 
Dig.  H  703-717;  Dec  Dig.  {  295.*] 

4.  Mabteb  and  Sbevaht  (|  283*)— Assmcp- 

TIOH  OF  Risk— MlBUBADIHO  iNBTBDCnON. 

Where  tbe  court  has  instructed  that  if  the 
master  knows  machinery  Is  defective.  It  is  neg- 
ligence for  it  not  to  remedy  the  defect,  but  that, 
thongh  it  knows  thereof,  It  is  not  liable  if  the 
servant  Imowing  tiie  defect  continues  to  nae  the 
machinery,  the  qnoted  words  in  an  Instruction 
that  if  the  servant  knew  of  the  defect,  and  the 
master  did  not  promise  to  remedy  it,  "and  had 
no  knowledge  of  said  defect,"  the  servsnt  using 
the  defective  madiinery  assumed  the  ris^  are 
not  misleading. 

[Ed.  Note.— For  otfa«  eases,  see  Master  and 
Servant.  Cent.  Dig.  ||  1148-llfi6,  1158-1160; 
Dec.  Dig.  i  29a*] 

6.  New  Tbial  ({  65*)  —  OBJKonona  Nor 

Made  at  Tbiai^ 

Any  objection  to  tiie  foreman  of  tiie  Jury 
having  felt  outside  plaintiff's  trousers  for  pro> 
tuberances  or  cavities  in  his  injured  leg,  not 
having  been  made  at  Oe  trial,  is  unavailing  on 
motion  (or  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SI  106-111 ;  Dec.  Dig.  |  56.*] 

6.  New  Teiaz.  Q  66*)— Gbouhds— Habkless 

Errob. 

Examination  by  the  foreman  of  the  jury 
of  plaintiff's  injured  leg,  thoujch  outside  hib 
trousers,  being  only  confirmatory  of  plaintiff's 
uncontradicted  testimony  fully  describing  its 
condition,  is  not  ground  for  new  trial. 

TEd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  110-119;  Dec.  Dig.  {  50.*] 

7.  Tbiai.  (S  120*)— ABOuuEnr  of  Counsel. 

For  plaintiCTs  counsel,  in  an  action  for  in- 
jury to  a  leg,  in  argument,  to  inform  the  jury 
of  a  serioQS  injury,  years  before,  to  his  own 
IcR,  of  the  pain  therefrom,  and  its  permanent 
results,  is  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  2S5-287;  Dec.  Dig.  g  120.*] 

8.  New  Trial  (J  31*)— Objection  Not  Made 
AT  1"bial. 

Statement  by  counsel  in  argument  as  to 
matters  not  in  evidence  cannot  be  objected  to 
for  the  first  time  on  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S  46 ;  Dec.  Dig.  g  31.*] 

9.  NEW  Tbial  (|  143*)  —  Ihpeacbino  Veb- 
dict  bt  Jubt. 

The  conduct  of  the  jury  in  considering,  in 
the  jury  room,  a  matter  not  introduced  in  evi- 
dence not  amotiDtin^r  to  fraud,  the  verdict  can- 
not be  impeached  by  testimony  or  statements  of 
jurors  that  they  did  so. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  8S  290-296;  Dec.  Dig.  g  143.*] 

10.  New  Tbial  (J  76*)  —  GBonHDs— Ejxces- 
BivB  Damages. 

Where  the  evidence  is  not  conflictinp;  the 
verdict  for  a  personal  injury  may  be  set  aside  on 
the  groimd  of  the  damages  being  excessive,  un- 
less plnintiff  agrees  to  a  reduction  to  make  it 
reasonable. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {g  153-156 ;  Dec.  Dig.  g  76.*] 


«ror  other  casss  see  same  topic  and  section  NUUBEK  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  a  Rep'r  Indexes 
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Action  b7  Jobn  B.  Spalm  against  the  Peo- 
ide'B  Bailway  Company,  a  corporation  of  Del- 
aware^ Defendant  moves  for  new  trlaL  De- 
nied on  plaintiff  agreeing  to  reduce  verdict 

See,  also,  83  Atl.  27. 

W.  "W.  Enowles  and  Caleb  B.  Btirchenal, 
both  of  Wilmington,  for  plaintilT.  Robert  H. 
Richards,  of  WUmlugtoii,  for  defendant. 

PENNEWILL,  O.  J.,  delivering  the  opin- 
ion of  the  court: 

The  defendant  asks  that  the  verdict  ren- 
dered in  the  above  stated  cause  be  set  aside, 
and  that  a  new  trial  be  granted,  for  the  fol- 
lowing reasons,  viz.: 

1.  That  the  verdict  was  against  ttie  law. 

2.  That  the  verdict  was  against  the  weight  pf 
the  evidence.  ' 

8.  That  the  court,  in  charging  and  instructing 
the  jury,  erroneously  charged  as  follows: 

"The  relation  existing  between  the  defendant 
and  the  plaiotiS  at  the  time  of  the  accident  was 
that  of  master  and  servant,  and  the  primary 
du^  imposed  upon  the  defendant  towards  the 
plaintifF  in  the  course  of  his  employment  by  rea- 
son of  this  relation  was  to  furnish  him  reason- 
ably safe  tools,  machinery  and  appliances  with 
which  to  work.  The  tools  or  machinery  used 
need  not  be  of  the  safest,  best,  nor  of  the  most 
improved  kind.  It  is  sufficient  if  they  are  rea- 
sonably safe,  and  adapted  to  the  purpose  of  th^e 
employment.  If  the  master  fails  to  observe  tbvA 
rule  of  law  and  injury  results  to  his  servant 
from  such  failure,  he  becomes  liable  therefor 
on  the  ground  of  negligence.  In  the  perform- 
ance of  this  duty  the  master  must  use  all  rea- 
sonable care  and  prudence  for  the  safety  of  the 
servant,  having  regard  to  the  character  of  the 
work  to  be  performed.  Such  care  must  be  in 
proportion  to  the  daneer  of  the  employment. 
The  servant  has  the  right  to  rely  on  the  master 
for  the  performance  of  this  duty  without  in- 
quiry on  his  part.  The  servant  assumes  no  risk 
whatever  as  to  such  primary  duty  at  the  time 
he  enters  upon  his  employment ;  but  he  does 
assume  all  the  ordinary  risks  incident  to  the 
employment,  ^uch  as  are  patent,  seen  and 
known,  or  which  may  be  seen  and  known  by  the 
ordinary  use  of  his  senses.  And  be  is  required 
to  exercise  due  care  and  caution  in  the  course 
of  his  employment  to  avoid  dangers  and  inju- 
ries; for  the  master,  having  performed  the  pri- 
mary duties  required  of  him,  is  not  an  Insurer 
of  the  safety  of  his  servants. 

"It  is  the  duty  of  the  master  also  to  maintain 
said  tools  and  machinery  in  a  reasonably  safe 
condition  so  long  as  they  are  continued  in  use. 
If  the  master  knows,  or  by  the  use  of  due  dili- 
gence might  know  that  the  tools  and  machinery 
in  use  in  his  business  are  not  reasonably  safe  it 
is  negligence  on  bis  part  to  fail  to  remedy  and 
correct  the  defects  of  which  he  has  knowledge 
or  by  the  exercise  of  due  diligence  he  might  dis- 
cover. Notice  to  the  foreman  or  person  in  gen- 
eral charge  of  the  business,  or  having  charge 
and  control  of  the  men  on  the  cars,  that  the  ma- 
chinery is  unsafe  or  dangerous,  is,  in  law,  no- 
tice to  the  master ;  and  after  the  receipt  of 
such  notice  it  would  be  u^ligence  on  the  part 
of  the  master  to  fail  to  make  such  machinery 
reasonably  safe  for  the  servant  in  bis  employ- 
ment. But  in  such  case  the  master  would  not 
be  liable  if  the  servant  having  knowledge  of 
such  defect  cootinued  to  use  such  machinery. 
The  servant  must  always  exercise  such  care 
and  caution  to  avoid  danger  as  the  drcumstanc- 
ts  reasonably  require,  and  the  greater  the  dan- 
ger the  greater  die  cara,  dilig^ce  and  eantlon 
required.*' 

4.  That  the  court  in  charging  and  Instructing 
the  jury,  erroneonBlT  chained  as  follows: 


EEPOBTEB  (Del. 

"If  you  should  believe  from  the  evidence  that 
the  plaintiff  knew  on  the  day  of  the  accident 
and  before  he  began  to  operate  car  No.  6  that 
the  brake  of  said  car  was  defective,  and  should 
also  believe  from  the  evidence  that  the  defend- 
ant did  not  promise  to  remedy  said  defect  upon 
any  complaint  thereof,  by  the  plaintiff,  and  bad 
no  knowledge  of  said  defect,  and  that  the  plain- 
tiff took  said  car  out  and  operated  it  with 
knowledge  of  such  defective  brake,  then  the 
plaintiff  assumed  the  risk  of  operating  said  car 
with  such  defective  brake  and  cannot  recover 
for  any  injury  to  himself  caused  by  such  de- 
fective condition  of  such  brake." 

5.  That  under  the  circumstances  of  the  case» 
the  verdict  was  excessive. 

6.  That  under  the  circumstances  of  the  case* 
the  amount  of  damages  awarded  by  the  jury  by 
its  verdict  Is  and  was  excessive. 

7.  That  one  of  the  "counsel  for  the  plaintiff, 
during  the  progress  of  the  trial  was  guilty  of 
miscondtict.  In  that,  during  the  testimony  of 
the  plaintiff  as  a  witness,  while  he,  Mr.  Knowles, 
was  having  the  plaintiff  demonstrate  before  the 
jury  the  character  and  extent  of  his  injuries, 
he,  Mr.  Knowles,  did  instruct  and  direct  the 
foreman  of  the  jury  to  feel  with  his  hands  the 
leg  of  the  plaintiff,  outside  the  trousers  and  oth- 
er clothing  of  the  plaintiff,  for  the  purpose  of 
discovering  protuberances  or  cavities.in  the  leg 
of  the  plaintiff  alleged  to  have  been  caused  by 
the  accident  in  question,  and  the  said  foreman 
of  the  said  Jury  did  with  his  hands  feel  the  1% 
of  the  said  plaintiff  over  the  trousers  and  other 
clothing  of  the  said  plaintiff  for  the  purpose 
aforesaid,  before  counsel  for  the  defendant  could 
succeed  In  stopping  this  procedure  by  objection, 
which  procedure  was  objected  to  and  was  even- 
tually stopped  by  counsel  for  the  ctefendant,  and 
all  of  which  occurred  in  open  court  during  the 
trial  of  said  cause." 

8.  That  one  of  the  "counsel  for  the  plaintilL 
was  guilty  of  misconduct  during  the  trial  of 
the  cause,  in  his  argument  to  the  jury,  in  that 
he  did  inform  the  jury  of  an  accident  sustained 
by  himself  some  years  ago  in  which  he  did  sua: 
tain,  as  he  alleged  and  stated  to  the  jur^,  a  se- 
rious injoi7  to  his  knee,  and  in  informing  the 
jury  of  such  accident  and  injury  to  himself  he 
did  tell  the  jury  about  the  pain  and  suffering 
experienced  by  himself  and  did  inform  tbe  jury 
of  the  serious  and  permanent  results  of  bis  in- 

iary  and  did  state  to  them  that  his  injured 
nee  would  never  be  as  strong  as  it  was  before 
and  that  his  injury,  thus  received,  was  by  a 
fall  more  serious  than  the  injury  to  the  plain- 
tiff; all  of  which  statements  by  said  counsel  to 
said  jury,  in  his  said  argument,  were  highly 
prejudicial  and' made  for  the  purpose  and  with 
the  intent  of  prejudicing  and  Influencing  the 
minds  of  the  jury,  and  said  statements  were 
made  and  finished  so  quickly  as  that  counsd  for 
the  defendant  bad  no  opportunity  to  <^Ject 
thereto  until  after  they  were  completed." 

9.  "That  the  verdict  of  the  said  jury  was  ar- 
rived at  improperly,  in  that  tbe  said  jury  took 
into  consideration  in  reaching  their  verdict  facts 
or  assumptions  which  were  not  supported  by, 
contained  in,  or  deducible  from,  any  evidence 
produced  In  the  case,  to  wit,  the  Jury  assnnied, 
or  were  Informed  from  sources  otber  than  the 
evidence  produced  in  the  case,  that  the  expect- 
ancy of  life  of  tbe  plaintiff,  according  to  the 
mortality  tables  in.  use  by  insurance  companies, 
or  otherwise,  was  40  years,  and  upon  the  as- 
sumption of  this  exiiectancy  of  life  the  Jury 
allowed  the  plaintiff  the  sum  of  $3  per  week  for 
4Q  years  and  thus,  with  certain  small  additions, 
arrived  at  the  amonnt  of  their  verdict.** 

10.  "That  the  amount  of  the  verdict  rendered 
by  the  jury  is  excessive  even  In  accordance  with 
the  jury's  own  theory,  desire  and  Intent  as  to 
the  compensation  which  they  desired  to  allow 
the  plaintiff,  in  this,  that  tbe  jury  desired  and 
Intended  and  tried  to  allow  the  plaintiff  a  com- 
pensation of  f3  per  week  tor  the  balanoe  of  bii 
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life,  and  to  do  witboat  evidence  admitted 
to  fix  Ida  ezpectanej  of  life  th^  xvoceeded  to 
give  bim  f3  per  week  for  66  years,  vbereas.  to 
tarry  out  tbeir  desire  and  intent,  they  Bboald 
have  capitalized  the  compeDsatlon  of  $3  per 
week  and  have  given  the  plaintiff  a  sum  of  mon- 
ey which,  at  the  legal  rate  of  interest^  would 
have  produced  the  cooipeQsation  of  ¥3  per  week 
which  they  desired  he  should  have. 

We  will  briefl7  consider  all  tbe  reasons  as- 
signed, but  not  spedflcally,  or  In  the  order 
above  stated. 

[1]  By  the  diird  reason  we  understand  is 
meant,  that  the  court  In  that  particular  part 
of  the  durge  which  defined  the  primary 
duty  of  the  master  In  respect  to  famlahlng 
tools,  machinery  and  appliances,  omitted  In 
two  instances  the  word  "appUaDces.**  It  Is 
argued  that  the  brake  of  a  car  Is  not  a  tool 
or  machinery.  11  is  aaffldent  to  say  upon 
this  point,  that  even  if  a  car  brake  cannot 
be  strictly  termed  a  tool  or  machinery,  it  Is 
admitted  to  be  an  appliance.  The  court 
<^arged  the  jury  that: 

"The  primary  duty  imposed  upon  the  defend- 
ant  towards  tbe  plaintiff  in  the  course  of  his 
employment  by  reason  of  this  relation  (master 
and  servant)  was  to  furnish  him  reasonably  safe 
tools,  machinery  and  appliances  with  which  to 
work." 

It  is  true  that  the  court,  continuing,  said, 
"The  tools  or  machinery  used  need  not  be  of 
the  safest,  best,  nor  of  the  most  improved 
kind,"  etc ;  but  It  is  inconceivable  that  the 
jury,  because  of  tbe  omission  of  tbe  word 
"appliances"  In  that  connection,  could  have 
been  misled  as  to  the  duty  of  the  defendant. 
When  the  entire  instruction  is  considered  it 
Is  manifest  that  it  had  reference  to  the  brake 
of  the  car,  by  whatever  name  it  may  be 
called,  for  the  negligence  averred  had  refer- 
ence to  that  only. 

[2]  Tbe  court  also  said  upon  the  same 
point: 

**It  is  the  duty  of  tbe  master  to  maintain  said 
tools  and  machinery  in  a  reasonably  safe  con- 
dition 80  long  as  they  are  continued  in  use." 

While  all  we  have  said  above  equally  ap- 
plies here,  it  may  be  further  observed  that 
the  omission  of  the  word  "appliances"  in  this 
instruction  could  not  possibly  have  worked 
an  Injury  to  the  defendant,  because  the  court 
was  speaking  of  a  duty  imposed  upon  the 
master,  and  if  "tools  and  machinery''  did  not 
embrace  "appliances"  or  "car  brakes,"  tbe 
defendant  was  not  injured;  and  if  the  term 
did  embrace  the  "car  brakes"  tbe  Instruction 
was  proper. 

[3,  4]  The  part  of  the  charge  covered  by 
tbe  fourth  reason  was  in  the  exact  language 
of  defendant's  prayer,  except  that  tbe  words 
"and  had  no  knowledge  of  said  defect"  were 
interpolated.  In  considering  this  objection 
we  must  take  the  entire  charge,  and  not  the 
Isolated  portion  only  upon  which  the  objec- 
tion Is  founded.  T^ie  court  bad  previously 
told  the  Jury: 

"That  if  tbe  master  knows,  or  by  the  use  of 
due  diligence  might  know  that  the  tools  and  ma- 
chinery in  use  in  his  business  are  not  reasonably 
safe,  it  is  negligence  on  his  part  to  fail  to  nm- 


edy  and  correct  the  .defects  of  which  be  has 
knowledge,  or  by  tbs  exwdse  of  dne  diligence 
be  might  diaoorer." 

It  was  this  primary  duty  of  the  master 
tbe  court  had  in  mind  when  the  words  object- 
ed to  were  inserted.  But  the  court  had,  ear^ 
lier  In  the  charge,  expressly  Instructed  the 
Jury  as  follows: 

"But  in  soch  case  (that  Is,  after  notice  to  the 
ibaater  of  the  defect)  the  master  would  not  be 
liable  if  the  servant,  having  knowledge  of  such 
defect,  continued  to  use  such  machinery." 

The  word  "machinery"  as  there  uoed  could 
have  reference  cmly  to  tbe  car  brake,  because 
nothing  else  was  alleged  to  be  defective. 
This  Instruction  was  substaiitlally  the  defend- 
ant's  prayer,  and  folly  as  favorable  to  the 
company  as  the  prayer  could  have  been  If  it 
had  not  been  modified.  So  we  say,  taking  the 
entire  charge — both  that  which  preceded  as 
well  as  that  which  followed  the  words  ob- 
jected to.  and  especially  the  specific  Instruc- 
tion that  the  master,  after  notice  "would  not 
be  liable  If  the  servant,  having  knowlec^ 
of  the  defect,  continued  to  use  such  machin- 
ery," tbe  Jury  could  not  have  been  misled; 
and,  therefore,  even  If  there  was  error  in  the 
instruction  when  conMdered  apart  from  the 
whole  charge,  it  was  harmless,  and  In  no 
wise  prejudicial  to  the  rights  of  the  defend- 
ant. 

[B,  I]  The  sev^th  reason  assigned,  Is  that 
tbe  foreman  of  tbe  Jnry,  at  the  request  of 
plaistlfTs  counsel,  "felt  with  his  bands  tbe 
leg  of  the  plalnticr,  outside  the  trousers  and 
other  clothing  of  the  plalntlfl^,  for  the  pur- 
pose of  discovering  protuberances  or  cavities 
in  the  leg  of  the  plaintiff." 

If  the  plaintiff  believed  such  act  of  the 
foreman,  performed  at  the  plalntlCTa  request 
was  Improper,  for  the  reason  that  the  sup- 
posed "protuberances"  or  "cavities,"  might 
have  been  caused,  purposely  or  otherwise, 
by  the  clothing  and  not  by  the  leg  Itself,  we 
think  be  had  the  o^rtunlty  to  object,  and 
should  have  done  so  at  the  time  of  the  pro- 
ceeding. Besides,  tbe  condition  of  the  plaln- 
tifTs  leg  bad  been  fully  described  by  the 
plaintiff  before  the  examination  by  tbe  fore- 
man, and  such  testimony  was  not  In  any 
wise  contradicted  during  the  trial.  Such  ex- 
amination, therefore,  could  have  been,  at  the 
most,  only  confirmatory  of  the  plalntlfTs  un- 
contradicted testimony. 

[7,  >]  In  the  eighth  reason  assigned  the  de- 
fendant complains  that  one  of  the  plaintiff's 
counsel,  for  the  purpose  of  Influencing  and 
prejudicing  the  Jury,  Informed  them  of  an 
accident  sustained  by  himself  some  years 
ago  In  which  his  knee  was  seriously  Injured, 
of  the  pain  and  suffering  experienced  there- 
from, and  of  tbe  serious  and  permanent  re- 
sults of  his  Injury,  because  of  which  bis 
knee  would  never  be  as  strong  as  it  was  be- 
fore the  accident. 

This  Incident  plalntifTs  counsel  contends 
was  used  only  as  an  lUtstratlon  Justified  by 
the  evidence  in  the  case,  and  was  therefore 
propor  under  the  latitude  allowed  ccNiiisel  In 
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tb^r  closing  argnmentii  to  the  Jury.  We 
think  It  was  not  proper  because  it  was  some- 
thing more  than  a  reasonable  and  fair  Illus- 
tration warranted  by  the  erldence.  In  re- 
ferring to  his  own  injury  In  the  manner  and 
language  he  did,  counsel  was  clearly  outside 
the  evidence,  or  any  reasonable  Inference 
therefrom,  and  manifestly  his  pnrpoae  was 
to  inSnence  the  jury  in  determining  the 
amount  they  should  allow  the  plalntlfT  for 
pain  and  suffering;  and  for  p^manent  in- 
jury. But  while  this  Is  true,  it  is  equally 
true  tbat  the  defendant  had  ample  opportuni- 
ty to  make  his  objection  to  the  court  No 
objection,  however,  was  made  at  the  thne, 
and  it  comes  too  late  now  to  avail  the  de- 
fendant after  the  verdict  has  been  rendered. 
The  fact  is,  that  instead  of  objecting  to  the 
remarks  now  complained  ot,  the  defendant's 
counsel,  when  he  came  to  address  the  Jury, 
conuneated  upon  said  remarks,  and  attempted 
to  turn  the  inddeat  against  the  plaintiff  and 
In  favor  of  the  defendant 

It  may  also  be  said  that  It  does  not 
appear  to  the  court  that  the  words  spoken 
influenced  the  Jury.  In  Woolley's  Practice 
it  is  said : 

"In  the  progreas  of  a  trial  counsel  ehould 
make  no  statements  to  the  jury  that  are  not  sup- 
ported by  the  evidence,  but  if  such  statements 
are  made,  and  Dot  objected  to  at  the  trial,  the 
verdict  will  not  be  disturbed  unless  it  appear 
that  the  words  spoken  influenced  the  jury.  The 
reason  tor  a  new  trial  should  contain  the  avei^ 
ment  supported  by  affidavit,  that  the  words 
spoken  by  counsel  did  In  fact  influence  the  jury." 

[9]  The  ninth  and  tenth  reasons  for  set- 
ting aside  the  verdict  are  based  on  the  alleg- 
ed fact  that  the  verdict  of  the  Jury  was  ar- 
rived at  Improperly,  in  that  they  took  into 
consideration,  In  reaching  their  verdict,  facts 
or  assumptions  not  supported  by,  or  dedudble 
from,  the  evidence,  to  wit;  that  the  expect- 
ancy at  life  of  the  plaintiff,  according  to  the 
mortality  tables  in  use  by  insurance  com- 
panies, or  otherwise,  was  46  years. 

In  support  of  tills  averment  the  defendant 
has  filed  an  aflSdavit  made  by  Blchard  W. 
Crook,  general  manager  of  the  defendant 
company,  and  asks  leave  to  support  the  same 
hy  the  sworn  testimony  of  members  of  the 
Jury,  or  by  the  testimony  of  other  persons 
based  on  statements  made  by  members  of  the 
Jury. 

Ttie  question  here  distinctly  raised,  is 
whether  or  not  the  verdict  of  a  Jury  can  be 
impeached  by  the  testimony  or  statement  of 
a  Juror  respecting  something  that  occurred 
in  the  Jury  room  while  the  jury  were  dellb- 
^■atlDg  upon  their  verdict,  and  something 
tliat  materially  affected  their  verdict.  In 
other  words,  may  a  juror  be  permitted  to 
swear,  In  order  to  Impeach  his  verdict,  that 
the  verdict  rendered  was  based  in  whole,  or 
in  part,  upon  Information  or  belief  not  sup- 
ported by  or  deduclble  from  the  evidence  In 
the  case,  but  acquired  in  some  other  way  or 
from  some  other  source.  Or,  may  the  state- 


ment of  a  Juror,  to  the  same  dfect,  be  giT«i 
In  evidence  to  impeach  bis  verdict 

While  it  is  insisted  that  the  Jury  acted  Im- 
properly in  arriving  at  their  verdict  in  the 
manner  allied,  it  Is  not  omtended  tliat  they 
acted  dishonestly  or  fraudulently.  And  it 
Is  not  averred  that  ttuir  misconduct  was  so 
gross,  flagrant  or  culpable  as  to  amount  to 
fraud  In  law. 

There  are  but  two  <x  three  cases  in  this 
state  that  have  any  possible  bearing  upon 
this  question,  and  only  one  tliat  Is  of  any 
assistance  to  the  court 

In  the  case  of  Hutchinson  t.  Gordon,  2 
Har.  179,  the  court,  after  referring  to  the 
case  of  Pierce  v.  Patterson,  permitted  the 
bailiff  of  the  jury  to  be  sworn  to  prove  that 
the  Jury,  being  equally  divided,  agreed  to 
send  for  a  certain  deed  of  assignment;  and 
In  case  It  was  not  sent  to  them,  to  give  a 
verdict  against  the  party  who  objected  to 
tbelr  having  It  It  appears  from  the  notes 
of  the  case  of  Pierce  v.  Patterson,  given 
in  a  footnote,  (a)  to  the  Hutchinson-Gordon 
Case,  that  the  bailiff,  in  the  former  case,  was 
allowed  to  prove  that  the  Jury  decided  the 
case  by  lot.  The  defendant  then  offered  sev- 
eral of  the  Jury  to  prove  the  same  thing, 
but  the  court  said  it  was  unnecessary,  "and 
they  would  not  hastily  decide  so  important 
a  question," 

The  question  we  now  have  was,  therefore, 
not  decided  In  that  case.  Neither  the  case  of 
Johnson  v.  Porter,  2  Har.  S25,  nor  that  of 
Prltchard  v.  Henderson,  3  PennewllI,  128. 
60  Atl.  217,  are  in  point  In  the  former  the 
verdict  was  set  aside  "because  the  defendant 
conversed  with  the  Jurors  after  they  were 
sworn;  the  conversation  bting  unexplained, 
and  the  verdict  being  against  the  evidmce." 
In  Pritcbard  t.  Henderson  one  of  the  rea- 
sons urged  for  a  new  trial  was  "the  alleged 
misMmduct  of  certain  counsel  for  the  plains 
tiff,  in  holding  private  conversations  with 
members  of  the  Jury,  after  tliey  were  sworn 
in  the  case  and  before  the  verdict  was  ren- 
dereA."  It  not  b^g  shown  tliat  any  state- 
ment was  made  by  the  counsel  whidi  In  any 
wise  affected  the  verdict  the  court  refused  to 
set  It  aside. 

But  there  is  one  case  which  aeons  to  be  di- 
rectly In  point,  and  that  Is  State  v.  E[armon, 
4  PennewUl,  581,  00  Atl.  866.  This  was  a 
criminal  case,  but  we  can  see  no  difference 
between  that  and  a  civil  case  so  fer  as  the 
principle  we  are  cimslderlng  ts  concerned. 
In  that  case  counsel  for  the  defmdant  pro- 
duced the  clerk  of  the  peace,  and  stated 
that  he  proposed  to  prove  by  the  witness 
statements  which  were  made  by  one  of  the 
Jurors  after  the  verdict  was  rendered  as  to 
how  they  rendCTed  their  verdict. 

The  court  asked  counsel  if  he  could  "And 
a  case  where  the  court  have  allowed  a  state- 
ment Impeaching  the  verdict  of  the  Jury.'* 
Counsel  answered,  that  he  knew  a  "Juror 
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could  not  be  sworn  and  allowed  to  Im- 
peach Us  own  verdict,"  and  that  be  had 
foand  a  case  to  that  effect,  but  he  contend- 
ed that  a  statement  made  by  a  Juror  to  an- 
other person  might  be  shown.  The  court  In 
ruling  upon  the  question  snld: 

"If  this  were  allowed,  all  a  juror  would  have 
to  do  if  he  wanted  to  have  a  verdict  set  aside, 
wouM  be  to  say  to  somebody  else  that  it  was 
found  irregularly.  It  would  put  the  verdict  of 
a  Jury  entirely  in  the  haQds  of  one  juror. 
Thompson  and  Mlrriam  on  Juries,  {  445. 

The  ruling  of  the  court  in  the  Hannon 
Case  is  dedslve  of  the  one  before  us,  and  it 
impresses  us  as  being  entirely  safe  and 
sound.  The  danger  of  allowing  one  Juror,  or 
several  Jurors,  to  Impeach  their  verdict, 
would  be  infinitely  greater  than  the  harm 
resulting  from  the  possibility  of  a  verdict 
being  reached  in  some  instances  from  infor- 
mation or  belief  not  supported  by  the  evi- 
dence. It  would  open  the  door  to  incalcula- 
ble trouble  and  seriously  impair  the  value  of 
Jury  trials.  So  far  as  we  are  informed  courts 
have  not  allowed  the  testimony,  or  state- 
ments of  a  Jnror,  to  impeach  his  verdict 
where  it  is  not  shown  that  the  Improper 
conduct  which  affected  the  verdict  amounted 
to  fraud,  and  we  are  strongly  of  the  opinion 
that  nothing  short  of  fraud  could  Justify  it 

[1  d]  We  come  now  to  the  last  reason  urged 
for  granting  a  new  trial,  viz.:  "That  under 
the  drcumstances  of  the  case  the  verdict 
was  excessive."  This  is  the  ground  upon 
which  the  defendant  seems  chiefly  to  rely, 
and  the  one  that  has  ^ven  the  court  the 
most  concern. 

It  is  a  general  principle  of  law,  as  the 
plaintUI  states,  that  the  decision  of  a  Jury 
upon  any  Issue  of  fact  is  generally  Irreversi- 
ble and  conclusive;  and  tbe  court  will  not  set 
aside  a  verdict  founded  on  conflicting  evi- 
dence, though  it  would  have  drawn  a  dif- 
ferent conclusion  from  that  of  the  Jury.  1 
Woolley  on  DeL  Practice,  i  733;  Burton  v. 
By.  Co.,  4  Har.  252,  254. 

The  court  always  hesitates  to  grant  a  new 
trial,  and  never  does  so  unless  there  ap- 
pears to  be  good  reasons  for  doing  it.  It  Is 
with  great  reluctance  that  the  court  ever 
disturbs  the  verdict  of  a  Jury  either  by  set- 
ting It  aside,  or  by  reducing  the  verdict, 
which  is  sometimes  accomplished  by  order- 
ing a  new  trial  unless  the  plalntlft  will  con- 
sent to  a  reduction.  It  is,  however,  some- 
times done  when  the  verdict  seems  so  exces- 
sive as  to  shock  the  conscience  of  the  court, 
or  to  be  the  result  of  undue  sympathy,  com- 
passion, prejudice,  partiality  or  caprice  on 
the  part  of  the  Jury.  Winkler  t.  Phlla.  & 
Reading  By.  Co.,  4  PennewIU,  80,  68  AtL  90. 

The  setting  aside  of  a  verdict  on  such 
grounds  is  not  an  unusual  proceeding  in 
many  other  JurlsdictlonB,  but  it  has  been  in 
tbl&  It  has,  however,  been  done  in  some 
cases  by  the  courts  of  this  state  and  notably 
in  the  case  of  Winkler  v.  Phlla.  &  Beading 
By.  Co.  In  that  caae  the  Juiyt  by  their 


diet,  awards  tbe  plaintiff  as  damages  $8,- 
000,  which  the  court  considered  excesstve 
within  the  meaning  of  the  law,  and  announc- 
ed that  a  new  trial  ought  to  be  granted  on 
that  ground.  Before  ordering  the  new  trial, 
however,  the  plaintiff  was  permitted  to  make 
an  application  for  a  reduction  of  the  amount 
of  the  verdict,  whereupon  counsel  stated  that 
the  plaintiff  was  willing  to  have  the  verdict 
reduced  to  $5,000.  With  sndi  understanding 
the  court  dlacha^ed  the  rule  and  refused  to 
grant  a  new  trial. 

The  court.  In  determining  whether  the  ver- 
dict rendered  in  any  particular  case,  Is,  or 
Is  not,  excesslTe,  are  not  materially  assisted 
by  ref^nce  to  verdicts  rendered  in  other 
cases,  particularly  in  othw  states,  because 
no  two  cases  are  identical  in  the  fiicts.  In 
every  case  of  personal  injury  tbe  pain  and 
suffffilng,  and  the  extent  and  permanency  of 
the  injury,  are  different  from  those  proved  in 
any  other  case.  And  yet,  we  think  that  ver- 
dicts previously  r«idered  In  the  same  state 
in  cases  scnnewhat  analogous  in  their  facts 
and  drcumstances  to  the  case  at  bar,  are  of 
some  aid  to  the  court,  however  slight  It  may 
be,  in  determining  whether  the  verdict  is  ex- 
cessive in  that  case.  Judged  by  such  a 
standard  or  test  we  are  clearly  of  the  opinion 
that  the  verdict  given  In  this  case  was  exces- 
sive. 

This  is*  not  a  case  where  the  court  are  ask- 
ed to  set  aside  a  verdict  founded  on  conllict- 
Ing  evidence.  There  was  no  conflict  of  evi- 
dence respectli^  the  character,  extent  and 
permanence  of  the  plaintiff's  injuries;  and 
we  assume  that  the  evidence  produced  was 
true.  While  it  appears  ttiat  the  muscles  of 
the  plaintiff's  right  leg  above  the  knee  were 
crushed  and  that  his  injuries  were  serious, 
permanent  and  painful,  it  also  appears  that 
there  was  no  loss  of  any  of  his  senses  or 
limbs,  and  that  the  only  injury  from  which 
he  now  suffers  is  that  to  the  muscles  of  the 
right  leg  above  the  knee.  It  also  appears 
that  the  plaintiff  suffers  pain  only  when  he 
places  the  injured  leg  in  a  certain  position, 
and  obviously  the  plaintiff  has  no  difficulty  In 
putting  his  leg  In  positions  which  cause  no 
pain,  because  his  natural  actions  and  ap- 
pearance in  court  clearly  demonstrated  that 
fact.  We  mention  these  things,  only  to 
show  that  the  injuries  were  not  of  such  a 
character  as  to  produce  anything  like  total 
disability,  or  ^tlre  lack  of  earning  capacity. 

Dr.  Morgan  did  say  that  In  respect  to  the 
ability  to  move  bis  leg  In  a  certain  way,  and 
the  pain  he  would  suffer  thereby,  the  plain- 
tiff would  probably  never  be  any  better  than 
he  was  at  the  time  of  the  trial,  but  he  also 
said  he  thought  his  condition  in  those  re- 
spects might  be  improved  by  electric  treat- 
ment or  surgery. 

The  Jury  have  passed  upon  the  legal  11a- 
blUty  of  the  defendant  for  the  injuries  the 
plaintiff  sustained.  That  was  their  peculiar 
province  and  It  vbm  exclusive  ttielra,  for 
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the  evidence  upon  tliat  point  was  conflicting. 
Therefore,  we  do  not  and  cannot  question 
sticli  liability.  The  Jury  bare  settled  that 
question. 

Neither  do  we  question  the  fact  that  the 
plaintiff's  Injury  was  serious,  painful,  and 
to  some  extent  probably  i}ernianent.  But  we 
are  nsTertheless  of  the  opinion  that  the  ver- 
dict rendered  by  the  Jury  was  excessive,  be- 
cause the  evidence,  as  well  as  the  appear- 
ance, and  movements  of  the  plaintiff  during 
the  trial,  clearly  Indicted  that  his  general 
health  and  condition  were  not  seriously  af- 
fected; that  hla  pain  was  by  no  means  con- 
stant, '  belpg  suffered  only  upon  a  certain 
movement  of  the  leg;  that  there  were  some 
occupations  the  duties  of  which  he  might 
discharge  without  much  suffering.  If  any; 
and  that  be  still  had  considerable  earning 
capacity  notwithstanding  his  unfortunate  in- 
jury which  we  all  deeply  deplore. 

While  we  are  of  the  opinion  that  the  court 
would  be  constrained  to  set  the  Terdtct  aside 
for  the  reason  mentioned,  we  also  feel  that 
the  Jury  having  fonnd  liiat  the  defendant 
was  negligent  and  liable  tor  the  plaintiiTs 
injuries,  which  finding  la  concluslTO  in  this 
court,  the  verdict  should  not  be  set  aside, 
and  the  plaintiff  subjected  to  tlie  expense, 
trouble  and  dtiay  of  another  trial,  if  he  is 
willing  to  BO  reduce  the  verdict  as  to  make 
It  reasonable  and  Just  under  the  ^evidence. 
Has  the  plaintiff  any  application  to  make? 

Mr.  Burchenal:  We  have  talked  with  the 
plaintiff  in  this  case,  and  we  are  willing  to 
accept  the  amount  of  f4,500. 

PBNNBWILL,  O.  3.  Let  the  verdict  be  re- 
duced accordingly. 

(By  consult  of  counsel  for  lOaintiff  and 
order  of  the  court,  Judgment  reduced  to  91,- 
600.  Same  day  motion  for  new  trial  re- 
fused.) 


DAVIS  T.  NEW  ENGLAND  COTTON  TARN 
CO. 

(Supreme  Ourt  of  New  Hampshire,  Strafford. 
Dec,  1,  1914.) 

1.  Damages  (§  117*)— DEFiifixiow  —  Bbeaoh 
OF  Contract. 

Tlic  term  ''damages,"  as  used  in  the  law  of 
contrac'd,  means  cotnpciisntion  for  breach  of 
contract,  measured  in  the  contract  terms,  con- 
sisting 0  i1y  of  such  losses  as  can  be  said  fairly 
to  come  within  the  terms  of  the  contract,  aud 
such  as  the  parties  must  have  bad  in  mind  when 
the  contract  was  made,  or  such  as  either  knew 
or  oueht  to  have  itnown  would  probably  result 
from  the  failure  to  perform ;  the  test  of  wheth- 
er the  plaintiff  is  entitled  to  recover  any  of  his 
varinus  claims  for  damages  being  to  inquire 
whether  defendants  either  know  or  ought  to 
have  known,  wlien  they  made  the  contract,  that 
plaintilT  might  sustain  such  a  loss  if  they  failed 
to  perform. 

[Kd.  Note, — For  other  cases,  see  Damages, 
Cent.  Dig.  §|  2S5.  286,  2SS ;  Dec.  Dig.  f  117.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Damage.] 


2.  Sales  (8  384*)— Acnon  by  Smuar— Dam- 
ages. 

I'laintiff,  In  July.  1907,  sold  defendant  a 
lot  of  lumber,  to  be  delivered  on  an  average 
date  of  September  1,  1907.  After  a  few  car 
londs  bad  been  shipped,  plaintiff  complied  with 
defendant's  request  to  withhold  the  remainder 
for  a  time,  and  defendant  put  off  delivery  imtil 
September,  1910.  Held,  that  plaintiff  could  re- 
cover for  defendant's  breach  of  the  contract,  the 
depreciation  in  the  value  of  the  lumber  in  the 
meantime,  the  cost  of  resurveying  it,  the  excess 
cost  of  teaming,  interest,  losses  by  plaintiff  on 
the  price,  and  taxes  he  was  compelled  to  pay 
on  the  lumber,  not  only  while  he  was  holding 
it  for  defendant,  but  also  whUe  he  was  finding 
another  customer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  1098-1107;  Dec  Dig.  (  384.»] 

Stxceptlons  from  Supnior  Ooort,  Strafford 
County;  Brandi,  Judge. 

Aasnmpslt  by  Meander  H.  Davie  against 
the  New  E&gland  Cotton  Tarn  Company. 
Facts  found  on  a  trial  by  the  court,  and  caae 
transferred  from  the  February  term  of  the 
superior  court.  Def^dant's  exception  over- 
ruled, and  plaintiff's  exception  sustained. 

In  July,  1907,  the  plaintiff  sold  a  lot  of 
lumber  to  the  defendant,  who  agreed  to  ac- 
cept delivery  on  the  average  date  of  Septem- 
ber 1,  1907.  After  a  few  car  loads  had  be«i 
shipped,  the  plaintiff  complied  with  the  de- 
fendant's request  to  hold  the  remainder  for 
a  time.  He  frequently  expressed  a  willing- 
ness to  make  deliveries  In  accordance  with 
the  contract,  but  the  defendant  put  him  off 
with  various  excuses  until  September,  1810, 
when  this  suit  was  begun. 

The  reasonable  course  for  the  plaintiff  was 
to  sell  the  lumber  after  holding  it  three 
years  for  the  defendant.  In  that  case  he 
would  have  lost  $1.40  a  thousand  on  the 
lumber  which  was  merchantable  at  the  time 
of  sale,  and  the  sum  paid  for  resurveying 
It,  together  with  the  amount  paid  for  team- 
ing in  excess  of  what  It  would  have  cost  in 
1907.  Subject  to  the  d^endant's  exception, 
the  court  included  those  items  In  the  plain- 
tiff's damages,  together  with  the  damage  to 
the  lumber  caused  by  exposure  to  the  weath- 
er for  three  years,  and,  subject  to  the  plain- 
tiff's exception,  distillowed  his  claim  for  three 
years'  taxes  and  the  loss  of  the  use  of  the 
money  Invested  In  the  lumber. 

Hughes  it  Doe,  of  Dover,  for  plaintiff. 
Felker  &  Gunnison,  of  Rochester,  for  de> 
fendant 

YOUNG,  J.  As  the  case  is  tuderstood, 
the  plaintiff  agreed  from  time  to  time  with 
the  defendant  to  bold  the  lumber,  but  eadi 
of  these  various  agreements  was  made  in 
consideration  of  the  defendant's  promise  to 
accept  It  at  the  contract  price  at  the  expira- 
tion of  a  more  or  less  definite  time.  If  that 
ia  what  the  case  means,  the  rights  and  lia- 
bilities of  the  parties  are  the  same  as  they 
would  have  been  if  none  of  those  agreem^its 
had  been  made;  that  Is,  the  plaintiff  is  en- 
titled to  recover  damages  for  the  loss  he 


•For  other  euM  m  buds  tt^le  ud  McUon  NUMBER  is  Deo.  Dls-  &  Am.  Dts.  Key-Na.  SerUt  &  R«p'r  IndwM 
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sustained  because  of  tbe  defendant's  refusal 
to  accept  the  lumber  In  tbe  fall  of  1907. 

[1]  By  "damages,"  as  that  term  is  used  In 
the  law  of  contracts.  Is  Intended  compensa- 
tion for  a  breach,  measured  In  the  terms  of 
the  contract.  The  only  losses  that  can  be 
said  fairly  to  come  within  tbe  terms  of  a 
contract  are  such  as  the  parties  must  have 
had  In  mind  when  tbe  contract  was  made, 
or  such  as  they  either  knew  or  ought  to  have 
known  would  probably  result  from  a  failure 
to  comply  with  Its  terms.  Therefore  the  test 
to  determine  whether  the  plaintifT  Is  enti- 
tled to  recover  any  of  his  various  claims  for 
damages  is  to  Inqnlre  whether  the  defendant 
eitber  knew  or  ought  to  have  known  when 
it  made  the  contract  that  he  might  sustain 
such  a  loss  if  it  failed  to  comply  with  its 
terms. 

[2]  The  plaintiff  is  therefore  entitled  to  re- 
cover, not  only  all  the  Items  the  court  al- 
lowed him,  but  also  three  years'  interest  on 
the  money  be  should  have  received  for  the 
lumber,  and  the  taxes  assessed  on  the  lum^ 
ber  for  the  years  1908,  1909.  and  1910.  Tbe 
court  has  found  that  tbe  defendant  ought  to 
have  known  that  it  might  be  necessary  to  re- 
survey  the  lumber,  and  that  the  expense  of 
teaming  it  might  Increase  *,  and  all  fair-mind- 
ed men  will  agree  that  It  ought  to  have 
known  (1)  that  the  weather  would  damage 
tbe  lumber;  (2)  that  the  plaintiff  would 
lose  the  use  of  his  money ;  and  (3)  that  he 
would  be  compelled  to  pay  taxes  on  tbe  lum- 
ber, not  only  while  he  was  holding  it  for  the 
defendant,  but  also  while  he  was  finding  an- 
other customer. 

Defendant's  exception  overruled;  pUdn- 
tUTs  exception  sustained.   All  concur. 


STARK  v.  WINSLOW. 

(Supreme  Court  of  New  Hampshire.  Merri- 
mack.  Dec  1,  1914.) 

EXECUTOES  AND  ADMINIBTBATOBS  Vt  314*) — 
PbOBATE  CoTJBTS— JuBISDICTION— DlBTBlBU- 
TION  OF  PeBSONAL  FBOPEBTT. 

Under  Pub.  St  1901,  c.  196,  S  6.  providing 
that  the  personal  estate  of  a  deceased  person, 
not  bequeathed,  remaining  In  the  hands  of  the 
administrator  on  settlement  of  his  account,  shall 
be  distributed  by  decree  of  tbe  jnd^e  to  the 
widow,  and  the  residue  in  equal  shares  to  the 

Eersons  to  whom  the  real  estate,  if  any,  would 
y  law  descend,  the  probate  court  has  no  juris- 
diction  of  personal  property  passing  by  wUl, 
and  has  no  power  to  order  a  tmatee  under  a 
will  to  pay  accumulated  income  from  the  trust 
fund  to  the  beneSciary. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrntors,  Cent.  Dig.  H  1274r-1297; 
Dec.  Dig.  I  314.*] 

Exceptions  from  Superior  Court,  Merri- 
mack County;  Branch,  Judge. 

Judicial  settlement  of  tbe  accounts  of 
Charles  F.  If.  Stark,  as  trustee,  at  the  In- 
stance of  Arthur  Winslow.  Plaintiff  was 
cited  into  the  probate  court  to  settle  his  ac- 
counts as  trustee  under  the  will  of  Harriet 


Stark;  and,  the  court  having  charged  him 
with  accumulated  iDcome  of  the  trust  fund 
and  ordered  blm  to  pay  It  to  St  Paul's 
School,  he  appealed  from  tbe  latter  part  of 
tbe  decree  to  the  superior  court,  and,  such 
appeal  having  been  dismissed,  he  brings  ex- 
ceptions. Appeal  sustained,  and  decree  of 
probate  court  vacated,  in  so  far  as  it  re- 
lates to  the  distribution  of  amunolated  In- 
come 

Martin  ft  Howe,  of  Concord,  for  plaintiff. 
Samuel  O.  Eastman,  of  Concord,  for  defend- 
ant Vwt&r  ft  lAk^  of  Concord,  fbr  St. 
Paul's  School. 

YOUNG,  J.  The  probate  court  has  no  ju- 
risdiction of  the  distribution  of  personal 
property  passing  by  will.  P.  S.  c.  196,  {  6. 
Consequently  It  had  no  power  to  make  the 
decree  appealed  from.  The  order  must  there- 
fore be: 

Appeal  sustained;  decree  of  the  probate 
court  vacated,  In  "bo  far  as  it  relates  to  the 
distribution  of  tbe  accumulated  Income.  All 
concurred. 


WBNTWORTH  v.  WENTWORTH. 
{Supreme  Court  of  New  Hampshire.  Rocking- 
ham.  Dec.  1,  1914.) 

1.  pBBPvruTrcEs  (8  4*)— Bbqubst  of  Pebsohal 

PBOPEBTT— COKBIDKBAIION— Ct  PbBS. 

Testator  bequeathed  certain  family  pictures 
to  the  eldest  of  his  sons  living  at  tbe  death  of 
testator  and  his  wife  in  trust  to  preserve,  and 
be  transferred  at  tbe  legatee's  death  to  testa- 
tor's next  eldest  son  then  alive,  and  so  on  in 
regular  succession  according  to  seniority  through 
all  testator's  sons,  and  then  to  tbe  oldest  grand- 
son alive,  and  at  his  death  to  the  next  oldest, 
and  so  on  through  all  the  grandsons,  continuing 
such  mode  of  descent  forever.  Held,  that  since, 
if  testator's  purpose  was  fully  carried  out.  some 
of  tbe  limitations  to  hie  descendants  might  not 
vest  within  lives  in  being  at  his  death  and  21 
years  and  a  fraction  thereafter,  the  bequest  was 
void,  but  only  to  tbat  extent  as  infringing  tbe 
rule  against  perpetuities. 

[i:d.  Note.— For  other  eases,  see  Perpetultiea, 
Cent  Dig.  H  4-44;  Dec.  Dig.  i  4.*] 

2,  Wiixa  (I  665*)— COHSTBUCTIOH— Dbtib*  in 

Trust. 

Where  testator  bequeathed  certain  pictures 
to  his  eldest  son  to  hold  in  trust  to  preserve  and 
transfer  at  bis  death  to  testator's  next  oldest 
son  then  alive,  and  so  on  through  testator's  sons 

and  grandsons,  continuing  the  descent  forever, 
and  by  a  codicil  provided  that  the  pictures 
should  not  be  carried  out  of  the  state  of  New 
Uampahire,  that  the  will  contained  no  forfei- 
ture of  Interest  for  a  violation  of  such  condi- 
tions did  not  authorize  tbe  beneficiary  to  violate 
them  with  impunity ;  his  title  being  subject  to 
the  performance  of  the  conditions. 

[Ed.  Note.— For  other  cases,  see  WilU,  Gent 
Dig.  §S  1561-1569;  Dec  Dig.  i  666.*] 

Transferred  from  Superior  Court,  Rocking- 
ham County;  Pike,  Judge. 

Detinue  by  Charles  C.  Wentworth  against 
Susan  J.  Wentworth  to  recover  certain  iwr- 
tralts  of  Governor  Benulng  Wentworth,  Lieu- 
tenant Governor  John  Wentworth,  and  the 
former's  son.  Judgment  for  plaintiff. 
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The  case  was  transferred  to  the  Supreme 
Court,  without  ruling,  from  the  April,  1914, 
tenh  of  the  superior  court  on  nn  agreed 
statement  of  facts,  which  Is  as  follows: 

The  portraits  in  question  formerly  belong- 
ed to  Ebenezer  Wentworth,  of  Portsmouth, 
and  are  disposed  of  In  his  will,  under  the  de- 
scription "family  pictures,'*  as  follows: 

"I  give  all  my  family  pictures  *  •  *  to 
tlie  eldest  of  my  sntB  who  may  be  living  at  the 
decease  of  my  wife  and  myself,  to  have  and 
to  hold  the  same  in  trust  to  preserve -and  to  be 
transferred  at  his  death  to  my  next  eldest  son 
then  alive,  and  so  on  in  regular  auccession  ac- 
cording to  seniority,  through  all  my  aana;  and 
then  to  the  oldest  grandson  then  alive,  and  at 
hia  death  to  the  next  oldest,  and  bo  on  through 
all  the  grandsons,  and  continujng  that  mode  tit 
descent  forever." 

A  codicil  to  the  will  Is  as  follows: 

"Whereas  I  have  given  my  family  portraits  to 
my  children  in  succession,  I  now  annex  to  the  be- 
quest •  •  •  the  condition  that  they  shall  not 
in  any  event  be  carried  out  of  the  city  of  Ports- 
mouth, or  such  town  as  the  bolder  may  for  the 
time  being  occupy  in  the  state  of  New  Hamp- 
shire. *  •  *  My  object  being  and  my  wUl 
that  said  portraits  shall  fdrever  remain  within 
the  limits  of  this  state." 

Ebenezer  Wentworth  died  August  13,  1860, 
leaving  a  widow,  who  died  In  1865,  and  five 
sons.  The  oldest  son,  Mark,  died  January 
11,  1902,  leaving  a  son  Charles  E.,  who  died 
In  1912.  The  third  son,  J.  r^ngdon,  died 
Itfay  15,  1897,  leaving  one  son,  who  Is  the 
plaintiff.  The  other  three  sons  of  Ebenezer 
died  before  Mark,  without  issue.  Charles  E. 
and  the  plaintiff  were  both  living  at  the  tes- 
tator's death;  Charles  E.  being  the  elder. 
The  portraits  were  possessed  by  Mark  dur- 
ing his  life,  and  after  his  decease  by  Charles 
K.,  who  before  his  death  placed  them  in  the 
custody  of  his  sister,  the  defendant,  where 
they  have  since  remained.  The  plaintiff  re- 
sides In  Roanoke,  Va.  He  claims  the  i-lgbt 
to  possess  the  pictures  during  his  lifetime 
and  to  remove  them  from  New  Hampshire  to 
Virginia.  H«  has  demanded  possession  of 
the  defendant,  who  refused  to  deliver  them. 

Fiink,  Marvin  A  Batchelder,'  of  Ports- 
mouth,  for  plaintiff.  Thomas  H.  Simes,  of 
Portsmontb,  for  defendant 

PLU&IMER,  J.  (1]  The  intention  of  the 
testator  la  not  doabtfaL  It  was  lils  pnnwsc 
that,  apon  the  death  of  his  eldest  son  surviv- 
ing the  t^tator  and  his  wife,  the  next  eldest 
son  living  when  his  older  brother  died  shoald 
take,  and  so  on  until  the  death  of  the  last 
survivor  of  the  sons.  Upon  the  happoilng  of 
that  event,  the  eldest  grandson  then  living 
was  to  take,  and  so  on  through  this  and  suc- 
ceeding generatl(nw,  In  like  manner  as  in  the 
case  of  the  sons.  It  Is  manlfeBt,  If  the  por- 


.  pose  of  the  testator  was  to  be  folly  carried 
out,  that  some  of  the  limitations  to  his  de- 
scendants might  not  vest  within  lives  in  be- 
ing at  his  death  and  21  years  and  a  fraction 
thereafter.  The  bequest  is  therefore  Invalid 
at  common  law  by  reason  of  the  rule  against 
perpetuities.  4  Kent,  268,  303 ;  Gray,  Perp. 
SS  592,  593.  In  this  state,  however.  It  is  the 
practice  to  carry  out,  so  far  as  possible,  the 
Intention  of  the  testator ;  and  here,  although 
a  win  might  be  invalid  In  its  entirety  under 
the  rule  against  perpetuities,  the  bequests  In 
it  are  good  for  the  lives  in  being  at  the  tes- 
tator's death  and  21  years  and  a  fraction 
thereafter.  Edgerly  v.  Barker,  66  N.  H. 
434,  472,  31  Atl.  900.  28  L.  R.  A.  328.  The 
plaintiff  was  bom  during  the  life  of  the  tes- 
tator, and  the  limitation  to  him  la  valid,  even 
If  the  trust  is  private. 

[2]  The  plaintiff  Is  entitled  to  the  possfer- 
slon  of  the  portraits,  but  he  takes  them,  in 
tbe  language  of  the  will,  "In  trust  to  preserve 
and  to  be  transferred  at  his  death."  The 
win  also  provides  In  express  and  eipllcit 
terms  that  the  portraits  shall  not  be  removed 
from  this  state.  It  Is  argued  that  the  plain- 
tiff can  violate  this  provision  with  impunity 
because  the  will  provides  no  forfeiture  of 
his  Interest  if  he  does  so.  The  plaintiff 
cites  in  bis  brief  several  cases  in  support  of 
this  proposition,  but  in  this  Jurisdiction  they 
have  no  application.  Here,  the  intention  of 
a  testator  cannot  be  defeated  upon  a  techni- 
cal ground  of  this  character.  Eaton  v. 
Straw.  18  N.  H.  820,  329,  330;  Sanborn  v. 
Sanborn,  ez  N.  H.  631;  Strattou  v.  Stratton, 
68  N.  H.  682,  44  Aa  698.  "Tbe  fact  of  In- 
tention, when  found  from  all  the  competent 
evidence  presented,  must,  aa  a  matter  of 
law,  be  given  .effect,  U  it  is  not  repugnant  to 
other  legal  principle^  however  peeallar  or 
unusual  it  may  seem  to  be."  Frost  Win- 
gate,  73  N.  H.  036,  686,  64  AO.  19.  The  in- 
tention mnat  be  carried  out  unless  it  la  im* 
possible  or  illegal  to  do  sa  Hayward  v. 
Siuraldlng,  76  N.  H.  92,  71  Atl.  219.  Tbe 
provision  of  the  testator  is  neither  Impoeaible 
nor  illegal,  and  is  therefore  valid,  and  must 
be  executed. 

The  question  of  the  removal  of  the  por- 
traits is  not  before  die  court  In  this  action; 
but,  should  occasion  require,  upon  prtiper 
proceedings  tbe  court  could  make  suCb  orders 
as  would  effectuate  the  intention  of  the  tes- 
tator that  they  should  nbt  be  removed  from 
tills  state.  The  case  baa  been  ai^ed  and 
decided  upon  the  theory  of  a  private  trust 
Whether  the  trust  may  not  be  public  is  a 
question  which  haa  not  beea  presented  or 
considered. 

Judgment  for  the  plalntlfl.  All  concnr. 
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WaiTCHEB  T.  UNION  GAAN6B  FAIR 
ASS'N. 

(SupreiM  Court  of  New  Hampshlrft  Belknap. 
Dee.  1.  1»14.) 

1.  VBinm  a  42*)— Change  or  Venub— Mo- 
tion. 

A  cbange  of  venae  because  an  action  hat 
been  brooght  lu  tha  wrong  county  may  b«  had 
on  defendant's  plea  in  abatement  or  by  motion 
at  the  trial:  bat  if  made  by  a  motion  defendant 
is  not  entitled  to  a  change  as  of  right,  but  only 
in  the  discretion  of  Uie  trial  court  in  further- 
ance of  justice. 

[Ed.  Note.— For  other  cases,  see  Venne,  Gent. 
Dig.  §  64 ;  Dec  Dig.  {  42.*] 

2.  Venue  (|  42*)— Change  or  Vkitob— Db- 

NIAli— DiscEErnow. 

Where  defendant  moved  at  the  trial  for 
cbange  of  venue  on  the  ground  that  the  evi- 
dence showed  that  plaintiff  was  not  a  resident 
of  the  coooty  in  which  the  suit  was  brought  and 
that  defendant  was  justifiably  ignorant  of  that 
fact  until  motion  was  filed,  the  denial  of  the 
motion  was  not  an  abase  of  discretion;  there 
being  nothing  to  show  that  a  fair  trial  could  aot 
be  had  and  Justice  obtained  in  the  trial  then 
in  progress. 

(Ed.  Note.—For  other  cases,  see  Tenne,  Cent. 
Dig.  i  64 ;  Dec  Dig.  S  42.*] 

3.  Trial  (J  114*)— AaauuEnT  of  Counsel. 

Where,  in  an  action  for  injuries  to  plaintiff 
by  the  fall  of  a  tent  located  on  defendant's  fair 
grounds,  defendant  claimed  that  a  contractor 
whom  it  had  employed  to  erect  the  tent  was 
liable,  argument  of  plaintiff's  counsel,  that  such 
claim  was  not  material  on  the  trial  la  question, 
bad  no  foundation  in  law,  and  that  defendant's 
rights,  if  any,  in  that  behalf,  would  be  a  recov- 
ery over  against  the  contractor,  was  not  objec- 
tionable. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  S8  270-278,  296 ;  Dec,  Dig.  S  114.*] 

Transferred  from  Superior  Court,  Belknap 
Cottnty ;  Pike,  Judge. 

Action  by  Mary  E.  Whltcher  against  the 
Union  Grange  Fair  Association  for  negli- 
gence. A  verdict  was  rendered  for  ]>IalntUE, 
and  tbe  caae  was  transferred  fnnn  tlie  snpe- 
rlor  court  Exceptions  overmled. 

During  tbe  trial  a  witness  testified  that  the 
plaintiff  resided  In  Grafton  county,  where 
tbe  defendant  had  its  sole  place  of  huslneas. 
Tbereupon  the  defendant  moved  that  the  case 
be  transferred  to  that  county,  and  offered  to 
prove  that  tbe  plaintiff  resided  there,  and 
that  the  defendant  and  its  counsel  were 
Justifiably  Ignorant  of  the  facts  until  that 
time.  The  court  declined  to  bear  tbe  evi- 
dence and  dolled  the  motion,  and  the  defend- 
ant excepted. 

The  negligence  complained  of  was  in  Im- 
properly erecting  and  caring  for  a  tent,  by 
reason  whereof  it  tell  and  injured  tbe  plain- 
tiff. The  defendant  contracted  with  Walllng- 
ford  &  Acres  to  erect  and  take  care  of  the 
tent,  and  one  Acres  was  sent  by  the  firm  to 
do  this  work.  Tbe  defendant  contended  that 
it  had  discharged  Its  duty  with  respect  to  the 
condition  of  the  tent  by  contracting  with 
responsible  parties  for  Us  erection  and  care. 


In  the  closing  argument  for  the  plaintiff 
counsel  said: 

"I  don't  suppose  that  there  Is  any  rule  claim- 
ed here  that  because  they  hired  what  they  sup* 
posed  to  be  competent  men  to  put  up  these 
tents  that  they  can  say,  *It  is  Acres,  and  not  us.' 
Whatever  legal  comphcations  may  come  after 
in  this  case,  if  there  are  any,  as  to  who  might 
be  responsible  in  another  matter,  don't  concern 
us.  lou  are  to  try  this  case  on  tbe  evidence 
that  is  here,  and  on  nothing  else,  and  the  courts 
take  care  of  the  hereafter  in  another  end  a  dif- 
ferent way  if  it  becomes  necessary." 

Tbe  defendant  excepted,  and  counsel  con- 
tinued: 

"If  In  any  way  I  have  intimated  that  this  as- 
sociation could  in  any  way  be  helped  out  on 
any  verdict  that  you  render,  I  say  to  you  here, 
as  I  intended  to  say  before,  that  you  have  noth- 
ing to  do  with  that  whatever,  and  I  don't  know 
as  there  is  anything  of  that  sort." 

Tbe  defendant  excepted,  the  court  Inquir- 
ed what  the  bearing  of  the  remarks  was,  and 
counsel  continued: 

"They  object  I  told  them  they  are  to  try 
this  case  oa  tbe  law  and  evidence  in  this  case; 
and  whether  there  is  anything  between  them  and 
tbe  tent  company,  as  to  whether  tbey  can  get 
after  the  tent  company  or  not,  that  thing  they 
should  not  regard  at  all  or  consider  in  this 
case." 

The  defendant  excepted  "to  the  reiteration 
of  the  statement" 

Owen  &  Veasey  and  Charles  B.  fflbbard,  all 
of  Laconia,  for  plalntlEC.  Streeter,  Demond, 
Wood  worth  A  Sulloway,  of  Concord,  far  de- 
fendant 

FHASLEB,  J.  [1]  The  plalntUTa  claim, 
that  a  change  of  venue  because  an  action  has 
been  brought  in  the  wrong  county  can  only 
be  had  at  the  plaintiff's  option.  Is  not  well 
founded.  Instead  of  dismissing  such  a  suit 
for  want  of  Jurisdiction,  tbe  court  may  trans- 
fer it  to,  the  proper  county  without  any  re- 
quest from  the  plaintiff  that  such  action  be 
taken.  Wheeler  &  Wilson  Mflg.  Co.  v.  Whit 
comb,  62  N.  H.  411.  Tbo  order  la  njade  only 
When  required  by  Justice.  Bartlett  v.  Lee,  60 
N.  H.  lea  There  la  no  sound  reason  why  a 
defendant  may  not  ask  for  the  relief  which 
Justice  wHl  aff(»d  him,  rather  than  for  an 
unreasonable  and  unattainable  defeat  of  the 
whole  suit  upon  a  collateral  plea.  Knowing 
that  on  the  facts  In  the  case  he  Is  entitled  to 
a  transfer  and  to  nothing  more,  tbe  nontech- 
nical  procednre  In  this  state  permits  him  to 
ask  for  it  directly.  He  la  not  required  to 
demand  an  unconscionable  advantage  In  or- 
der to  be  granted  the  lesser  cme  to  whicli  he 
Is  Justly  entitled. 

But  while  tbe  defendant  may  seetk  such  re- 
lief, it  does  not  follow  that  In  seeking  It  he 
is  entitled  to  treat  bla  motion  as  a  plea  In 
abatement  If  the  facts  show  that  tbe  suit  Is 
brought  in  the  wrong  county,  the  court  has 
no  discretion  as  to  granting  or  withholding 
some  relief  when  the  question  Is  raised  upon 
a  plea  in  abatement  But  upon  a  motion  for 
a  change  of  venue  a  further  question  must 
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be  decided.  No  relief  will  be  granted  unless 
Justice  so  requires.  Tucker  t.  Lake,  67  H. 
103,  29  AtL  40&  The  tect  as  to  what  jus- 
tice requires  may  rary  the  relief  granted  up- 
on a  plea  in  abatement,  hut  proof  of  it  is  a 
necessary  prerequisite  to  obtaining  any  re- 
lief whatever  upon  a  motion  for  change  of 
venue. 

The  motion  here  made  is  not,  either  In 
form  or  in  substance,  a  plea  In  abatement 
If  the  defendant  might  hare  asked  for  leave 
to  file  such  a  plea  at  so  late  a  day  because 
of  its  Justifiable  Ignorance  of  the  facts,  it 
did  not  do  so.  It  chose  rather  to  ask  for  a 
change  of  venue,  and  Its  rights  are  limited 
accordingly.  If  it  had  made  or  shoald  here- 
after make  a  request  that  the  suit  be  abated, 
the  result  would  be  the  same.  The  time  for 
filing  the  technical  plea  having  elapsed,  the 
whole  question  would  be  disposed  of  upon  the 
broad  ground  of  what  justice  requires.  Tink- 
ham  V.  Railroad,  77  N.  H.  Ill,  88  Atl.  709. 
The  question  Is  therefore  whether  the  record 
shows  that  justice  has  not  been  done  by  the 
action  taken  in  the  superior  court 

[2]  The  defendant  offered  to  prove  that  the 
plaintiff  was  not  a  resident  of  Belknap  coun- 
tSTj  and  tliat  it  was  Justlflably  iguorant  of  this 
fact  until  the  motion  for  a  change  of  venue 
was  filed  during  the  progress  of  the  trial  of 
the  cause  before  a  jury.  The  court  refused 
to  hear  the  evidence  and  denied  the  motlcm. 
The  defendant  now  claims  that  this  amounts 
to  a  denial  of  its  motion  as  matter  of  law. 
The  action  taken  falls  short  of  this.  It  was 
a  finding  that,  even  If  the  facts  were  as  al- 
leged, still  justice  did  not  require  that  the 
motion  be  granted.  This  was  a  matter  with- 
in the  exclusive  jurisdiction  of  the  trial 
conrt,  and  the  conclusion  reached  cannot  be 
attacked  here  save  upon  a  showing  that  there 
was  a  plain  abnse  of  Judicial  discretion; 
that  is,  that  there  was  no  evldrace  to  justify 
the  conclnslon  arrived  at.  The  facts  that  a 
jury  trial  had  already  been  commenced  in 
a  county  adjoining  that  where  the  defendant 
does  business  and  the  plaintiff  Is  alleged  to 
reside,  and  that  Qiere  was  no  suggestion  that 
there  was  any  reason  to  beilere  that  the  Bel- 
knap county  jury  would  not  deal  Justly  by 
the  parties,  were  In  themselves  enough  to 
warrant  the  conclusion  ttiat  Jiutlce  did  not 
require  putting  the  parties  and  the  pabllc  to 
the  expense  Involved  In  granting  the  motion 
at  that  stage  of  the  proceedings. 

[3]  The  ailment  to  which  exception  was 
taken  was  not  objectionable.  The  defendant 
had  set  up  the  claim  that  the  person  who 
erected  tlie  tent  was  liable.  It  now  concedes, 
as  it  must,  that  it  might  be  liable  for  his 
acta.  The  substance  of  the  argument  was 
tliat  a  claim  that  "It  Is  Aeres  and  net  us" 
had  no  foundation  in  law,  and  that  the  ex- 
tent of  the  defendant's  rights  in  that  behalf 
would  be  a  recovery  ow  against  Acres.  It 
was  a  statement  of  a  legal  position,  rather 


than  one  of  Act,  and  was  legitimately  mads 
as  an  answer  to  that  taken  by  the  defoidant 
The  statement  about  being  "h^ped  out" 
meant  no  more  than  a  retteratioD  ot  the  prop* 
osltion  that  Acres  might  be  ll^le  over.  The 
second  statement  was  merely  a  colloqalal 
paraphrase  of  the  first  The  remarks  not  be- 
ing open  to  the  objection  made,  it  is  unneces- 
sary* to  consider  whether  they  were  with- 
drawn In  the  colloquy  that  followed. 
Exceptlcws  overruled.  AU  concurred. 


PARSONS  T.  ROBT. 

(Supreme  Court  of  New  Hampshire.  Coos. 

Dec.  1, 1914.) 

Injunction  ({  148*)— Bx  P.akb  Hubhto— 
When  Allowed. 

A  plaintiff,  seeking  an  injonetion  to  re- 
strain defendant  from  interfering  with  real  a»- 
tate  on  the  ground  thnt  the  same  charged 
with  the  debts  of  plaintiff's  intestate^  is  not 
entitled  to  an  ez  parte  bearing. 

rEd.  Note.— For  other  cases,  see  Injoncticm, 
Cent  Dig.  S  315;  Dec.  Dig.  S  143.*] 

Bxcqptlons  from  Superior  Court;  Ooos 
County;  Sawyer,  Judge. 

Petition  by  Fred  O.  Parsons,  admlnlstra- 
tqr,  against  Clara  A.  Roby,  for  an  inJnncticHi. 
The  petition  was  dismissed  subject  to  excep- 
tlon,  and  plaintiff  excepted  to  the  refusal  to 
grant  an  ex  parte  bearing,  and  the  cause  was 
transferred.  Exceptions  overruled. 

Petition  for  an  injunction  restraining  the 
defendant  from  interfering  with  real  estate 
alleged  to  be  charged  with  the  debts  of  the 
plalntifTs  Intestate,  and  for  instructions  as 
to  whether  the  debts  might  be  considered  a 
charge  upon  the  real  estate  if  the  Intestate 
intended  to  make  them  so.  Upon  a  trial  ot 
the  facts  it  was  found  that  there  was  no  evi- 
dence that  the  Intestate  had  such  an  inten- 
tion, and  the  petition  was  dismissed  subject 
to  exception.  The  plaintiff  also  excepted  to 
the  refusal  to  grant  him  an  ex  parte  hearing. 

Horace  J.  Holden,  of  Colebrook,  for  plain- 
tiff. Thomas  F.  Johnson,  of  Colebrook,  and 
Drew,  Shurtlefl,  Morris  ft  Oakes,  of  IM- 
caster,  for  defendant 

PEASLEB,  J.  Tbia  proceeding  involves 
the  same  property  the  title  to  which  was  in 
litigation  between  the  same  parties  in  Day 
V.  Boby,  77  N.  H.  144,  89  Atl.  805.  The  ad- 
ministrator of  Voluey  Day's  Mtato  now  sedts 
to  prevent  Mrs.  Roby  from  disposing  of  the 
property,  upon  the  ground  that  it  is  diarged 
with  the  payment  of  Volney's  debts.  As  the 
plaintiff  failed  to  prove  the  allegation  upon 
which  his  claim  depended,  his  petition  was 
rightly  dismissed.  No  brief  lias  been  filed 
in  support  of  the  plaintiff's  exceptions,  and 
no  error  has  been  found  In  the  rulings  of  the 
superior  court  The  claim  that  It  was  the 
plaintiff's  right  to  have  the  dtf  endant's  rights 
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curtailed  wltboat  opportunity  to  make  ob- 
jection on  ber  part  Is  not  entitled  to  aerlous 
consideration. 
Exceptions  oTemiled.  All  concurred. 


FLTNN  r.  ORIENT  INS.  00. 

(Supreme  Court  of  New  Hampstiire.  Coos. 
Dec.  1,  1914.) 

1.  Insukancb  (§  555*)— Loss— Notice  op  In- 
8IIBEB— Waives  . 

Pnb.  St.  1901,  c.  170,  i  6,  requiring  the 
insured  to  notify  insurers  of  loss  in  time  to  en- 
able tbem  to  iDvestigate  its  cause,  etc..  is  for 
the  insurers'  benefit,  and  hence  they  ma;  not 
only  waive  compliance,  but  may  estop  them- 
selves to  set  ap  insured's  failure  to  comply  with 
it  as  a  defense  to  an  action  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Ttig,  IS  1867-1373, 1382-1890 ;  Dec.  Dig. 
S  655.*] 

2.  INSTIBANCE  ({  670*)~IiOSS— NOTICE— WAIV - 
BB~FlNDING8. 

Where,  in  an  action  on  a  fire  policy,  the 
court  found  on  evidence  to  sustain  it  that  the 
insurers  bad  waived  notice  of  loss,  the  case 
stood  as  it  would  had  plaintiff  given  the  requir- 
ed notice. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |§  1785-1787 ;  Dec.  Dig.  S  670.*] 

8.  INSUBANCE  (§  622*)— Loss— Adxustuent— 

Notice— Waivee— Limitations. 

Where  insurers  waived  notice  of  loss,  it 
was  their  duty  to  adjust  the  loss  within  a  rea- 
sonable time  after  the  fire,  and,  they  having 
tailed  to  do  so,  an  action  on  the  policies  brought 
within  the  six-year  statute  of  limitations  was 
seasonable,  since  the  only  way  in  which  the  in- 
surers could  limit  time  to  sue  was  by  adjusting ; 
the  loss  as  provided  by  Pub.  St  1901,  c.  170n 
7,  and  notifying  insured  of  the  amount  at  which 
the  loss  was  adjusted,  and  that  unless  he  sued 
within  six  months  thereafter  his  right  of  ac- 
tion would  be  barred  by  section  11. 

[fid.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1540.  1544-1550;  Dec  Dig.  i 
622.*] 

4.  Insurance  {§  619*)— Fibb  Poliot— Adjust- 
ment OP  Loss— Statutes. 

Pub.  St.  1901,  c.  170,  {  10.  provides  that 
insured,  if  dissatisfied  with  an  adjustment  of 
the  loss,  may  sue  within  six  months  after  no- 
tice of  the  adjustment  in  writing  and  not  after- 
wards, and  section  11  declares  that  unless  the 
insurer  in  such  notice  shall  notify  the  insured 
that  his  action  will  be  barred  if  his  writ  is 
not  served  within  six  months  next  after  the 
service  of  his  notice  he'  may  bring  his  action 
at  any  time.  Held,  that  neither  section  is  ap- 
plicable to  a  case  where  the  loss  has  not  been 
adjusted,  but  only  applies  to  a  case  where  the 
insured  desires  to  recover  more  than  the  adjust- 
ment. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  S  1641 ;  Dec.  Dig.  i  619.*] 

6.  iNSUBANCE  (8  622*)  — FiEE  PoLICT  — CoN- 

tbact  Limitations. 

Under  Pub.  St.  1901,  c.  170,  S  18,  provid- 
ing that  the  chapter  shall  be  a  part  of  every 
contract  of  insurance  to  which  it  is  applicable 
and  that  no  waiver  of  any  part  of  it  shall  be 
set  up  by  the  insurer  and  every  stipulation  in 
the  contract  in  conflict  therewitii  shall  be  void, 
a  policy  provision  limiting  the  insured's  right 
to  sue  to  one  year  after  loss  is  void. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  II  1540,  lS44r-1550;   Dec.  Dig.  ( 


Transferred  from  Snperlor  Court,  Coos 
County;  Sawyer,  Judge. 

Assumpsit  by  Mary  Flynn  against  the 
Orient  Insurance  Company  on  a  fire  policy. 
Trial  by  court,  facts  found,  and  case  trans- 
ferred from  the  April,  1914,  term  of  the  sn- 
perlor court.   Jndgm^t  for  plaintiff. 

July  10,  1910,  Woodward  &  Gerrlsh,  the 
defendants*  agents,  Issned  a  pdticy  insuring 
the  plaintiff's  honsehold  fnmiture  against 
damage  by  fire  for  a  term  at  three  years. 
The  policy  stipulated  that  no  action  should 
be  maintained  thereon  unless  brought  vrtttaln 
one  year  after  a  loss,  and  provided  that  In 
the  erent  of  damage  by  fire  the  Insured 
should  forthwith  furnish  to  the  iimirers  a 
sworn  statranent  of  loss.  The  Insured  prop- 
erty was  destroyed  by  fire  on  September  23, 
1911.  On  the  following  day  the  plaintiff, 
who  was  about  to  remove  to  Ontario,  gave 
notice  of  her  loss  to  Woodward  &  Gerriah, 
who  inunedlately  notlfled  ttie  defendants  and 
promised  to  send  the  plaintifl  whatever  pa- 
pers it  was  necessary  for  her  to  execute  in 
order  to  protect  tux  interests.  Septranber 
30th,  she  famished  to  the  defendants  a 
schedule  of  the  damaged  property.  Hear- 
ing nothing  from  Woodward  &  Graiish,  the 
plaintiff  wrote  to  them  tm  October  22d  re- 
garding an  adjustment  of  her  loss,  and  on 
October  24th  they  Informed  her  that  her  let- 
ter had  been  forwarded  to  the  defendante. 
November  3d,  they  wrote  that  the  company 
expected  a  strict  compliance  with  the  terms 
of  the  policy  and  that  nothing  would  be  done 
until  her  claim  was  presented  in  the  regular 
way.  December  18th,  she  wrote  to  Sullivan, 
the  defendants'  special  agent,  asking  if  It  was 
possible  to  adjust  her  loss  without  return- 
ing \o  Berlin,  and  to  this  Sullivan  replied, 
on  January  6, 1D12,  that  she  had  undoubtedly 
been  advbied  by  the  local  agents  in  respect 
to  the  requirements  of  the  policy  and  that  the 
company  expected  a  strict  compliance  with 
Its  terms.  Kothlng  more  was  done  until 
April  8th,  when  the  plaintiff  again  wrote  to 
Woodward  &  Gerrlsh,  iniiulrlng  if  they  would 
tell  her  what  she  must  do  to  effect  a  settle- 
ment without  returning  to  Berlin.  This  let- 
ter was  not  answered.  May  2d,  she  wrote 
to  them  again,  saying  that  the  defendants 
did  not  answer  her  letter,  and  on  Slay  4th 
Woodward  replied  that  the  defendants  would 
have  adjusted  the  loss  soon  after  the  flre  if 
they  had  not  been  told  there  was  no  one  in 
Berlin  to  settle  with,  and  that  be  could  not 
advise  her  In  the  matter.  The  court  found 
that  the  defendants  require  their  local  agents 
to  fully  explain  to  policy  holders  the  condi- 
tions of  their  contracts  and  to  advise  them 
as  to  the  necessary  formalities  to  be  observ- 
ed in  case  of  loss ;  that  If  this  had  been 
done  in  the  present  case  the  plaintiff  would 
have  seasonably  furnished  proper  proof;  that 
the  plaintiff  Is  ignorant  and  without  business 
experience,  as  one  or  both  of  the  members  of 
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the  firm  of  Woodward  &  Gerrlsh  ought  rea- 
sonably to  have  known;  and  tbat  the  neces- 
sity for  strict  compliance  with  the  terms  of 
the  policy  was  avoided  by  the  conduct  of  the 
defendants'  agents.  Both  parties  moved  for 
Judgment  upon  the  forgoing  findings;  the 
defendants'  motion  being  based  on  the  plaln- 
tifTs  failure  to  comply  with  the  provisions 
of  the  policy  (1)  in  respect  to  proof  of  loss, 
and  (2)  limiting  the  time  within  which  an 
action  must  be  broos^L 

Goss  &  James,  of  Berlin,  tea  plaintlfl. 
Rich  &  Marble,  of  Berlin,  for  defendant 


YOUNG,  J.  [1,2]  It  is  the  purpose  of 
chapter  170,  Public  Statutes,  to  do  away 
with  some  of  the  abuses  peculiar  to  the  in- 
surance business,  and  It  Is  the  ottice  of  sec- 
tion 6  of  that  chapter  to  compel  the  Insured 
to  notify  Insurers  of  a  loss  in  time  to  enable 
them  to  investigate  Its  cause.  As  this  duty 
Is  imposed  on  the  Insured  for  the  benefit  of 
insurers,  they  not  only  may  waive  compli- 
ance with  it,  but  may  estop  themselves  to  set 
up  tlie  Insured's  failure  to  comply  with  it  as 
a  defense  to  an  action  on  the  policy  (Levi  v. 
Insurance  Co.,  75  N.  H.  551,  553,  78  AU.  617), 
and  that  Is  what  the  superior  court  has 
found  th^  did  In  this  case.  As  Uiere  is  evi- 
dence to  warrant  this  finding,  the  case  stands 
}nst  as  it  would  If  the  plaintiff  had  notified 
the  defendants  of  the  loss  in  accordance  with 
the  terms  of  the  policy. 

[8-1]  It  was  therefore  the  d^endants'  du^ 
to  adjust  the  loss  within  a  reasonable  time 
after  the  fire  occurred.  As  they  failed  to 
perform  that  duty,  this  action  was  seasona- 
bly begun;  for  the  only  way  in  which  In-, 
surers  can  limit  the  time  within  which  an 
action  may  be  begun  Is  by  adjusting  the  loss 
(P.  S.  c.  170,  §  7)  and  notifying  the  Insured 
at  the  time  they  inform  him  of  the  amount 
at  which  the  loss  Is  adjusted  that  unless  he 
begins  suit  within  six  months  his  right  of  ac- 
tion will  be  barred  (P.  S.  c  170,  §  11).  la 
other  words,  unless  the  Insurers  adjust  the 
loss  and  notify  the  insured  of  the  adjust- 
ment and  that  he  must  begin  his  action  with- 
in six  months,  the  only  limitation  on  his 
right  to  sue  is  the  six  years'  statute  of  limita- 
tions. Section  10  of  chapter  170  merely  lim- 
its the  time  within  wblcb  the  Insured  must 
begin  an  action  to  recover  more  than  the 
amount  of  the  adjustment;  but  he  can  re- 
cover the  amount  at  which  the  loss  Is  ad- 
Justed  at  any  time  within  six  years  unless 
the  Insurers  notify  him  to  the  contrary  when 
they  Inform  him  of  the  adjustment  Section 
11.  In  short,  neither  section  10  nor  section 
11  applies;  and  the  pvorlslon  of  the  policy 
limiting  the  rlghlT  of  the  insured  to  bring  an 
action  thereon  to  one  year  after  the  loss  oc- 
cnrs  is  void.  P.  S.  c.  170,  |  18. 

Judgment  for  the  plaiijtlff.  All  concurred. 


DOUCETTB  V.  BOSTON  &  M.  R.  R. 
(Supreme  Court  of  New  Hampshire.  Hills- 
borough.  Dec  1,  1814.) 

1.  RAXLSOADB  J  890*)— IHJUSIEB  TO  PKBSOHS 
ON  l^OK  —  BUBDEIT  OT  PbOOF  —  GOlTXSZBa- 
TOBT  NKGUOBITCX. 

The  burden  is  upon  an  admlniBtratrix  su- 
ing for  the  death  of  her  intestate  to  prove  that 
he  was  free  from  negligence  which  contributed 
to  his  death  upon  a  railroad  track. 

[Ed.  Note.— For  other  cases,  sec  Railroads. 
Cent  Dig.  U  1841-184S,  JM;  Dec.  Dig.  | 
396.*] 

2.  Railboadb  (S  398*)— iNJtntXK  to  Pusons 
ON  Tback— SnmciENCT  of  EvincncK— Cor- 

TBIBUTOBT  NEQUaENCi:. 

In  an  action  for  the  death  of  an  employe  of 
a  lumber  company  caught  between  two  cars  on 
the  spur  track  leading  to  the  lumber  yard,  evi- 
dence held  to  show  that  the  deceased  was  negli- 
gent in  coming  between  the  cars  when  he  could 
have  seen  the  sliifting  engine  approaching  them. 

[Bd.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  H  1356,  1368-X»Ee:  Dec  Dig.  { 
39a*] 

Transferred  from  Superior  Conrt,  Hills- 
borough County;  Pike,  Judge. 

Action  by  Malvlna  Dpucette,  administra- 
trix, against  the  Boston  &  Maine  Bailro&d. 
Verdict  tor  the  plaintiff,  and  case  transferzed 
on  defendant's  exceptions.  Excepttons  sns- 
talned,  verdict  set  aside,  and  judgment  di- 
rected for  defendants. 

Case,  for  negligence  resulting  in  the  death 
of  John  B.  Doucette,  the  plalntUTs  intestate, 
who  was  caught  between  freight  cars  on 
January  14,  1913,  and  received  Injuries  from 
which  he  died  a  few  hours  later.  Trial  by 
Jury  and  verdict  for  the  plaintiff. 

A  spur  trac]£  starts  from  the  Acton  Branch 
of  the  Boston  ft  Maine  Railroad  at  Nashua, 
runs  southerly  for  a  short  distance,  and  then 
curves  to  the  west,  in  which  direction  it  con- 
tinues  for  several  hundred  feet,  crossing 
Marshall  and  Harbor  streets.  On  the  south 
side  of  the  track,  Just  east  of  Harbor  street, 
is  the  yard  of  Proctor  Bros.,  where  lumber  is 
unloaded  and  piled.  On  the  day  of  Dou- 
cette's  Injury,  there  were  six  freight  cars  on 
the  spur  track,  three  at  the  Proctor  yard  and 
three  some  distance  east  tovrard  Marshall 
street  The  westerly  car  at  the  Proctor  yard 
was  a  box  car,  and  Is  hereinafter  referred 
to  as  *'No.  1";  the  car  east  of  it  was  a  fiat 
car,  and  Is  called  "No.  2."  Car  No.  1  was 
loaded  with  lumber  for  Proctor  Bros.,  and 
had  been  uncoupled  from  No.  2  by  their  men 
and  moved  a  few  feet  for  unloading.  Dou- 
cette, who  was  employed  by  Proctor  Bros., 
stood  on  the  south  side  of  the  track  besdde 
the  car  and  assisted  in  unloading  the  lum- 
ber. Shortly  before  the  accident,  Sanborn, 
the  shifting  conductor,  came  west  from  Mar- 
shall street  on  the  north  side  of  the  track 
and  passed  between  cars  No.  1  and  No.  2  to 
the  south  side.  He  saw  Doucette,  who  stood 
at  the  corner  of  car  No.  1  between  the  track 
and  the  pile  of  lumber,  waved  his  hand  to 
him,  told  him  to  look  out  and  then  wmt 
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back  between  the  cars  to  the  norOi  side  of  the 
track.  Seeing  a  few  pieces  of  lumber  Id  car 
No.  1,  he  told  Dnderhill,  the  sarreyor,  that 
he  would  wait  until  tii^  were  removed  and 
then  would  take  the  car  away.  Rouleau,  who 
was  at  work  in  the  car,  told  Doncette  at  that 
time  that  they  would  unload  the  car  quickly, 
as  the  conductor  was  waiting  for  It  Dou- 
cette  did  not  know  what  Sapborn  had  said 
to  UnderbllL  Immediately  after  Sanborn 
motioned  to  Doncette  and  told  blm  to  look 
ont,  the  latter  walked  along  bedde  car  No.  1 
and  went  between  No.  1  and  No.  2.  As  he 
Avalked,  he  faced  toward  and  was  in  clear 
view  of  the  sbiftlng  engine,  which  was  then 
slowly  pushing  frdght  can  in  Ms  directl<m, 
and  so  continued  to  move  until  he  was  In- 
jured. The  accident  happened  about  a  mln- 
nte  after  Sanborn  warned  Doncette,  and  was 
muloubtedly  caused  by  the  latter  going  be- 
tween the  cars  and  bdng  caught  by  the  cou- 
plers. When  last  seen  before  his  injury,  he 
stood  between  the  cars,  facing  No.  1,  and  was 
apparently  urinating.  Doucette  was  60  years 
old,  and  a  strong  man  in  good  health.  There 
was  some  unsatisfactory  evidence  that  his 
hearing  was  not  Tery  good,  bnt  so  far  as  ap- 
peared from  posltlTe  proof  he  was  In  full  pos- 
sessicm  of  all  his  fiiculties.  He  could  not 
speak  or  understand  the  English  language. 

Albert  Terrien  and  Doyle  &  Lnder,  all  of 
Nashua,  and  Sawyer,  Hardy  &  Stone,  of  Bos- 
ton, Mass^  for  plaintiff.  Charles  X  Hamblett 
and  Marshall  D.  Cobleigh,  b<^  of  Nashua, 
for  dtfendant 

PliUUMBB,  J.  [1]  It  la  necessary  for  the 
Idaintur  to  prove  that  her  intestate  John  B. 
Doncette,  was  In  the  exercise  at  due  care  at 
the  time  of  the  accident  to  entitle  her  to 
a  verdict  Davis  t.  Railroad,  70  N.  619, 
4»  Atl.  108;  Waldroa  t.  Railroad,  71  N.  H. 
362,  62  Atl.  44S. 

[Z]  Doucette  was  a  man  In  good  health,  in 
possession  of  all  his  facnltlea,  unless  his 
hearing  was  somewhat  pow,  as  to  which  the 
evidence  is  not  clear. 

"There  is  DotMng  to  relieve  the  plaintiff  from 
the  fundamental  rule  in  the  law  of  negligence 
that  freedom  from  faalt  contributing  to  the  in- 
jury on  the  part  of  the  person  injured  is  essen- 
tial to  a  recoren  for  the  injtiTy.^*  Ghabntt  t. 
BaUway,  77  N.  H.  133,  136,  %  AU.  995.  906. 

It  la  evident,  from  the  fiacto  In  this  case 
which  are  not  in  dispute,  that  Doncette  used 
no  care  at  all  to  protect  blms^  from  Injury. 
Jost  before  be  went  between  the  cars  and 
was  caught,  the  shlfttag  conductor  waved  bis 
hand  to  bim  and  told  htm  to  look,  ont  If 
he  did  not  understand  the  words  spoken,  be- 
ing a  ihan  nnlmdlng  freight  cars,  he  must 
bare  known,  If  ha  bad  been  giving  proper  at- 
tenttoi,  tb^t  wboi  the  AhifUng  conductor 


came  there  and  waved  his  hand  at  him  It  was 
a  warning  that  the  sbiftlng  engine  was  com- 
ing and  to  look  out  In  addition  to  the 
warning  of  the  shifting  conductor,  Rouleau 
said  to  him  that  they  would  unload  that  car 
quickly  because  the  conductor  was  waiting 
for  it  Doucette  should  have  understood 
from  this  that  the  shifting  engine  was  short- 
ly to  come  for  that  car.  Directly  after  these 
warnings,  he  went  between  cars  No.  1  and 
No.  2,  and  was  caught  and  injured.  In  order 
to  go  between  these  cars,  be  walked  from  the 
west  to  the  east  end  of  car  No.  1,  some  30 
to  40  feet,  facing  and  In  full  view  of  the 
shifting  engine  that  was  moving  and  push- 
ing frei^t  cars  directly  toward  him  and  the 
cars  that  be  went  between.  The  beU  of  the 
approaching  engine  was  rln^g,  and  he 
would  undoubtedly  have  heard  that  If  he  bad 
been  giving  any  attention  to  his  snrround- 
Ings ;  but.  If  he  could  not  have  heard  the  bell 
readily  on  account  of  deafness,  be  could  have 
seen  the  engine  and  treHght  cars  coming  bad 
he  looked,  for  bis  ^esight  was  unimpaired 
and  the  rai-coming  engine  and  firelgbt  cars 
were  In  full  view.  Unquestionably  be  did  not 
see  the  engine  and  cars  coming,  as  be  went 
betwem  cars  1  and  2.  If  be  had,  he  would 
nevwluive  placed  bims6if  in  such  a  perilous 
position.  It  is  immaterial,  however,  so  for 
as  his  negligence  is  concerned,  whether  he 
saw  tbe  engine  and  cars  or  not  He  could 
have  seen  tiiem  caning  and  saved  himself 
from  injury  and  death  if  be  bad  been  in  the 
exercise  of  the  care  that  bis  situation  de- 
manded. 

"He  waa  thoughtless  and  careless  when  fats 
duty  to  the  railroad  as  well  as  to  himself  re- 
quired him  to  be  thoughtful  and  carefuL"  Ga- 
haf^as  V.  Railroad,  70  N.  H.  441,  440,  60  AtL 
146,  149  (S5  L.  R.  A.  426). 

Doucette  was  absolutely  inattentive  to  the 
obvious  danger  that  threatened  him,  and  his 
conduct  cannot  be  accounted  for  upon  any 
theory  consistent  with  the  care  that  a  rea- 
sonable man  would  have  exercised  under  the 
circumstances.  He  was  therefore  guilty  of 
negligence,  for  he  was  "bound  to  be  inform- 
ed of  everything  which  ordinary  care  would 
disclose  to  him."  Nashua,  ete.,  Ga  v.  Rail- 
road, 62  N.  H.  169,  162. 

The  plaintiff  cannot  prevail.  The  burden 
was  upon  her  to  show  that  her  Intmtate  was 
in  tbe  exercise  of  due  care,  but  she  presente 
no  evidence  that  be  exercised  any  care  what- 
ever. On  the  conjtrary,  tbe  evidoice  indi- 
cates that  be  waa  careless  and  negligent 
The  result  makes  it  unnecessary  to  consider 
the  negligence  of  tbe  def^ndante. 

Exceptions  sustained;  verdict  set  aside; 
verdict  and  Judgment  fw  tbe  defendants. 
All  concurred. 
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TATLOR  THQMAS. 

(Supreme  Court  ot  New  Hampshire.  Merrf- 
maek.  Dee.  1, 1914.) 

1.  DEPoaiTioNS  (H  101*)  —  Use  bt  Eitiieb 
Pabtt. 

A  party  may  introduce  in  evidence  a  deposi- 
tion otherwiee  admissible,  tbouffli  taken  at  tbe 
instance  o£  tbe  adverse  party. 

[Ed.  Note.— For  other  cases,  gee  Depositions, 
Cent.  Die.  §1  237-241;  Dec.  Dig.  |  101,*J 

2.  Depositions  (J  2*)— Poweb  to  Take— Stat- 

UTOBT  PbOTISIONB. 

The  power  to  take  depositions  is  mainly  of 
statutory  origin,  and,  so  far  as  a  statute  confers 
judicial  power  to  order  the  taking  of  a  deposi' 
tioD,  tbe  power  exists  only  so  far  as  apecUied. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dis.  ffi  2,  S;  Dec.  Dig.  i  2.*] 

8.  DEPOSITIOnS  a  89*)— EVIDKHOE— ADinssi- 

BIUTT. 

A  deposition  lawfully  taken  stood  at  com- 
mon  law  like  the  testimony  of  a  witness  at  a 
former  trial,  and  could  not  be  admitted  in  evi- 
dence without  showing  the  death  or  mentnl  in- 
capacity of  the  witness,  and,  where  a  witness 
testifying  by  deposition  is  unable  to  attend  court 
on  account  of  sickness,  the  deposition  is  prop- 
erly admitted  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  H  246,  247,  2u6,  257;  Dec.  Dig.  i 
89.*] 

4.  Depositions  (J  13*)— Evidence— ADtaasi- 

BlUTY. 

Pub.  St.  1901,  c.  225,  {  1,  aathorizing  the 
taking  of  the  deposition  of  any  witness  for  use 
at  the  trial  unless  the  adverse  party  procures  the 
attendance  of  the  witness,  does  not  purport  to 
exclude  depositions  in  any  event,  and  does  not 
render  inadmissible  the  depoaitioo  of  a  witness 
unable  to  attend  court  on  account  of  sickness. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  S  28 ;  Dec.  Dig.  i  13.*] 

6.  Depobitions  (S  101*)  —  Exauinatiok  — 

Cbqss- Examination. 

A  witness  testifying  by  deposition  may  be 
cross-examined,  and  a  deposition  offered  in  evi- 
dence by  a  party  cannot  be  excluded  on  the  ob- 
jection of  the  adverse  party,  at  whose  Instance 
the  deposition  was  taken,  on  the  ground  that  he 
was  deprived  of  tbe  right  of  cross-examination. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  §§  237-241 ;  Dec.  Dig.  {  101.*] 

6.  Depositions  (§  65*)— Exauination— Gboss- 
exauinatiun. 

Where  a  witness  testifying  by  deposition 
is  hostile  to  the  party  at  whose  instance  tbe 
deposition  is  taken,  the  party,  on  laying  the 
proper  foundation  therefor,  may  cross-examine 
the  witness. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  il  142-145 ;  Dec.  Dig.  g  65.*] 

7.  Depositions  (8  80*)— Exakination— Cross- 
examination. 

The  admission  in  evidence  of  a  deposition 
over  the  objection  of  the  party  at  whose  in- 
stance it  was  taken  is  not  erroneous,  on  the 
theory  that  the  party  is  deprived  of  the  presence 
of  the  witness  when  testifying,  where  the  wit- 
ness is  sick  and  unable  to  attend  court. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
^nt  Dig.  H  246,  247.  256,  267;  Dea  Dig.  { 

8.  Depositions  (S  66*)  —  Exauinatiok  of 
Witnesses— Objections. 

An  objection  to  an  answer  of  a  witness  ^v- 
ing  a  deposition  to  an  interrogatory  on  the 
ground  that  it  is  irresponsive  is  unavailing,  at 


least  unless  the  answer  Is  both  IrresponsiTe  and 
incompetent. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  S  146;  Dec.  Dig.  8  00.*] 

9.  Evidence  (J  471*)— ADiassiBiijTT — Opin- 
ion Evidence. 

In  an  action  for  Injuries  to  a  Ucyde  rider, 
struck  by  an  automobile  overtaking  him,  the 
statement  of  a  witness  in  response  to  the  ques- 
tion, "How  long  after  the  wheel  turned  wa-4  it 
before  the  crash  came?"  that  "it  struck  him 
[the  bicycle  rider]  as  quick  as  he  turned.  It 
seemed  as  though  he  went  right  in  front  of  it. 
I  should  think  he  was  not  more  than  four  or 
five  feet  away  from  the  car.  He  could  not  have 
ttopped  the  car,  nor  he  could  not  have  sloicerf 
dovm.  He  turned  to  tbe  right  and  the  car 
struck  him"— was  not  iri>jectlonahle  as  opinion 
evidence  because  of  tbe  use  of  tbe  italicized 
worda. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  2149-218S;   Dec.  Dig.  f  471.*] 

10.  Depositions  (j  66*)— Evidence— Objec- 
tions. 

An  objection  to  the  answer  of  a  witness 
testifying  by  deposition  that  it  Is  not  respon- 
sive does  not  challenge  tbe  general  admissibility 
of  tbe  answer,  which  is,  in  fact,  responsive. 

[Ed.  Note.— For  other  cases,  see  Depositions; 
Cent.  Dig.  8  146 ;  Dec.  Dig.  {  66.*] 

11.  HiGHWATS  (I  184*)— TTsB  OP  HzoHW ays- 
Violation  op  XjAW  of  Road — Negligence. 

The  disobedience  by  a  driver  of  an  automo- 
bile of  the  law  of  the  road  does  not  alone  es- 
tablish bis  ?uilt  of  negligence  causing  injury  lo 
a  bicycle  rider  struck  by  the  automobile,  but. 
to  show  negligence,  it  must  appear  that  tbe 
violation  had  some  relation  to  the  accident. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  88  471-474 ;  Dec  Dig.  8  184.*] 

12.  TbIAL   (8   296*)— iNSTBUOnoNS— COBK  BT 

Otueb  Instbuctions. 

Where,  in  an  action  for  injuries  to  a  bicycle 
rider  struck  by  an  automobile,  there  was  evi- 
dence that  tbe  rider  turned  and  rode  toward 
a  place  in  the  itath  of  tbe  automobile,  in  mani- 
fest ignorance  of  the  danger,  and  that  the  op- 
erator of  the  automobile  ought  to  have  appre- 
ciated tbe  Bituation  from  tae  time  the  rider 
changed  his  course,  a  charge  submitting  ab- 
stractly the  doctrine  of  lost  clear  chance  was 
not  ground  for  reversal,  though  objectionable, 
where  the  court  correctly  applied  the  doctrine  to 
the  specific  facts. 

[Ed.  Note.— For  other  caaes,  see  Trial.  Cent 
DiK.  g§  705-713,  715,  716,  718;  Dec.  Dig.  8 
290.*] 

Transferred  from  Superior  Court,  Mer* 
rlmack  County ;  Branch,  Judge. 

Case  for  negligence  by  James  Taylor 
against  Eliza  O.  Thomas,  executrix.  Tbera 
was  a  verdict  for  defendant,  and  cause 
transferred  <hi  plalnttlTs  exceptions  to  tbe 
admission  of  evidence  and  to  lustructtons  to 
the  Jury.  Exceptions  overruled. 

The  controversy  Is  over  responslbUlty  for 
a  collision  between  an  automobile  driven  by 
the  defendant's  testator  and  a  blcyde  npoo 
which  the  plaintiff  was  ildlng.  Both  ve- 
hicles were  moving  in  the  same  directifsi 
upon  a  public  street  In  Concord,  wbea  tbe 
automobile  overtcx^  and  struck  the  bicycle; 
Further  facts  appear  In  the  opinion. 

Niles  &  Upton,  of  Concord,  for  plaintiff. 
Martin  &  Howe,  of  Concord,  for  defendanL 
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PEASLEE,  J.  [1]  The  deposition  of  a 
witness  had  been  taken  In  behalf  of  the  plaln- 
tiflF.  The  defendant  showed  that  the  witness 
was  111  &nd  unable  to  be  present  In  court, 
and  offered  the  deposition  In  erldence.  The 
plaintiff  excepted  to  the  admission  of  the 
deposition,  because  it  was  taken  in  his  be- 
balf,  and  therefore  could  not  be  used  aa 
evidence,  except  at  his  election.  George  t, 
Flsk,  32  N.  H.  32,  Is  relied  upon  to  sustain 
this  contention.  Such  a  rule  is  there  laid 
down.  "Until  it  was  used,  it  was  a  piece 
of  evidence  belonging  to  the  plaintiff,  which 
he  had  taken,  and  over  which  the  defendant 
had  no  control.  *  *  *  who  takes  the 
depositions  uses  them  or  not  as  he  ta&j 
please,  and  the  otlier  side  has  no  zlght  to 
them,  nor  will  a  conrt  order  them  to  be 
used  or  elven  up  for  the  benefit  of  the  other 
party."   W.  47,  4a 

The  theory  upon  which  that  case  was  de- 
eldetl  Is  dearly  unsound.  The  decision  is 
pat  Tipcm  the  ground  that  the  deposition 
was  the  property  of  the  party  who  took  It 
But,  as  the  law  la  now  administered,  there 
is  no  such  thing  as  property  In  a  piece  of 
evidence.  It  Is  now  uniTeraally  recognized 
that  the  object  of  a  trial  Is  to  ascertain 
the  truth  by  rational  means.  The  sporting 
theory — the  theory  that  a  Judicial  trial  is 
a  game  to  be  played  according  to  certain 
rule»— has  no  more  place  In  the  present 
coucepUfHi  of  the  adhiinistratlon  of  Justice 
than  has  the  wager  of  batUe.  The  theory 
of  the  case  is  denied  In  Carr  t.  Adams,  70 
N.  H.  622,  4S  Aa.  1084.  In  the  latter  case 
the  taker  of  a  deposition  objected  to  filing 
the  same  ^hen  ordered  to  do  so  by  the 
court  upon  motion  of  the  adverse  party,  and 
rolled  upon  the  proposition  that  the  deposi- 
tion was  his  property,  and  that  so  long  as 
he  did  not  elect  to  use  it  he  could  do  with  It 
as  he  pleased.  The  deddon  that  the  court 
had  power  to  make  the  order  is  wholly  in- 
consistent with  the  theory  of  a  property 
right  In  the  evidence.  If  the  deposition  was 
otherwise  admissible,  its  use  could  not  be 
prevented  upon  the  theory  that  the  evidence 
contained  therein  was  the  property  of  some 
particular  party.  Gordon  v.  Little,  8  Serg. 
ft  R.  (Pa.)  533, 11  Am.  Dec  632.  The  deposi- 
tion came  into  esdstence  by  the  exercise  of 
the  Judicial  power  of  the  state.  Its  takliig 
was  permitted  to  promote  the  discovery  of 
the  truth  In  the  controversy  between  the 
parties.  When  so  taken,  it  became,  at  com- 
mon law,  evidence  to  be  used  by  either  par- 
ty under  certain  drcumstances.  2  Wig.  Ev. 
I  1389. 

[2]  Whiie  the  power  to  take  depositions  is 
mainly  oC  statutory  origin,  it  is  one  which 
has  often  been  conferred,  and  the  nature 
and  admissibility  of  depositions  so  taken  has 
been  discussed  and  decided  as  a  common-law 
question.  "So  far  as  the  statute  confers  a 
Judicial  power  to  order  the  taking  of  a 
deposition,  the  power  exists  only  so  far  as 
specified  by  the  statute,  because  the  power 


did  not  exist  at  common  law.  But  where  a 
deposition  has  been  lawfully  taken — ^before 
a  commou'law  Judge  In  person,  or  before  a 
master  in  chancery — the  conditions  on  which 
It  could  be  used  In  a  common-law  court 
were  a  simple  question  of  the  admissibility 
of  evidence,  and  were  constantiy  dealt  with 
by  the  common-law  courts,  as  the  ruling 
in  the  foregoing  sections  Indicate:  hence 
the  principles  already  established  for  thiS' 
purpose  at  common  law  remain  In  force,  un- 
less expressly  changed  by  statute.  Those 
principles  hare  nothhig  to  do  with  the  lack 
of  Judicial  power  to  initiate  the  taking  of 
a  deposition.  It  would  be  unfortunate  if 
the  patehwork  legislation  of  the  statutes  on . 
this  subject  should  be  thought  to  alter  the 
already  well-established  prludples  of  the 
common  law."  2  Wig.  Bv.  f  1411. 

[3]  At  the  common  law,  a  deposition 
stands  like  the  testimony  of  a  witness  at 
a  former  triaL  "There  is  on  prindple  not 
the  slightest  ground  for  failing  to  recognize 
all  the  dispensing  circumstances  as  equally 
sufficient  for  both  kinds  of  testimony."  2 
Wig.  Ev.  {  1401.  It  was  formerly  held  In 
this  state  that  testimony  at  a  former  trial 
could  only  be  used  after  the  death  of  the 
witness  (State  v.  Staples,  47  N.  H.  113,  90 
Am.  Dec.  665),  but  this  case  was  overruled. 
"This  limitation  of  the  rule  is  not  well 
founded.  The  reasons  for  admitting  this 
class  of  secondary  evidence  In  the  case  of  a 
deceased  witness  apply  with  equal  force  in 
the  case  of  a  witness  mentally  dead,  or  In- 
capadtated  by  Insanity,  or  loss  of  mind  from 
any  other  cause."  Whltaker  v.  Mai-sh,  02 
N.  H.  477,  478.  The  logic  of  this  decision 
leads  to  the  conclusion  that  such  evidence 
should  be  admitted  in  any  case  where  it  is 
shown  that  the  physl<»l  or  mental  presence 
of  the  witness  cannot  be  had.  In  the  pres- 
ent case  It  appeared  that  the  witness  was 
sick  and  unable  to  attend  court;,  Thte  was 
a  sufficient  foundation  to  permit  the  intro- 
duction of  the  less  highly  esteemed  dass  of 
evidence;  that  Is,  her  former  testimony  by 
way  of  deposition,  upon  the  same  subject 
and  in  the  same  cause: 

[4]  Much  stress  has  been  laid  upon  the 
proposition  that  the  statute  whldi  provides 
for  the  admission  of  deposiUons  under  cer- 
tain circumstances  (P.  8.  c.  225,  |  1)  does 
not  cover  the  present  situation.  Ctmcedlng 
that  this  Is  the  correct  interpretation  of  the 
statute,  it  by  no  means  follows  that  the  depo- 
sition may  not  be  admissible  independently 
of  a  statutory  provision  to  that  effect.  The 
statute  does  not  purport  to  exclude  deposi- 
tions In  any  event.  No  prohibitive  langnage 
Is  used.  "Presumably,  the  statutory  enumera- 
tion will  not  be  treated  as  Intended  to  ex- 
clude other  causes  unenumerated;  this  ought 
to  be  the  cqnstruction."  2  Wig.  Ev.  $  1401. 
The  provisions  In  the  statute  permitting  the 
use  of  depositions  under  certain  conditions 
are  all  plainly  extensions  of  the  common-law 
rule  as  to  the  admissibility  of  this  class  of 
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evidence.  They  do  not  purport  to  limit  Its 
use. 

In  George  t.  Flsk,  S2  N.  H.  32,  the  deposi- 
tion was  taken  under  statutory  provisions. 
The  question  presented  was  whether  the  dep- 
osition could  be  used  in  evidence  by  the  party 
who  did  not  take  It.  Whatever  can  be  urged 
concerning  the  present  statute,  the  one  then 
In  force  was  entirely  silent  upcm  this  sub- 
ject The  court  evidently  so  understood  the 
situation,  for  the  question  was  considered 
wholly  from  a  common-law  viewpoint,  and 
the  statute  under  which  the  deposition  was 
taken  was  not  cited  or  referred  to.  The  ar- 
gument that  the  case  should  not  be  over- 
mled  because  it  places  a  constraction  upon  a 
sbttnte  which  has  been  re-enacted  since  the 
decision  was  announced  (Paxama  v.  Dnrham, 
70  N.  H.  44,  47  AtL  600)  is  not  weU  founded. 
The  opinion  la  not  an  interpretation  of  tiie 
statute,  but  the  enunciation  of  a  supposed 
rule  of  the  common  law.  The  question  dis- 
cussed Is  tlie  common-law  value  of  a  deposi- 
tlcm  legally  taken. 

The  chuige  in  the  statute  introduced  by 
the  commissioners  In  1867  (Comm'rs'  Bep.  O. 
S.,  c.  211,  I  1)  merely  enlarges  the  admissi- 
bility. Before  that  time  a  reason  for  the  ab- 
sence of  the  witness  was  required.  There- 
after it  was  enough  that  he  was  not  produced 
in  court.  This  statute  was  not  understood 
to  limit  the  rule  theretofore  adopted:  That 
regularly  taken  depositions  were  admissible 
in  evidence  not  merely  on  the  trial  of  the  par- 
ticular case  provided  for  by  the  statute,  but 
also  in  any  other  case  where  the  same  matter 
.  was  In  controversy  between  the  same  parties. 
Leviston  V.  French,  45  N.  H.  21;  Bundy  v. 
Hyde,  50  N.  H.  116,  110. 

The  later  statute  (l4iws  1S85.  c.  27).  pro- 
viding that  the  deposition  of  a  party  might 
be  used  by  either  party,  was  to  that  extent  a 
legislative  repeal  of  the  supposed  rule  of  the 
common  law,  as  declared  in  George  v.  Flsk, 
supra,  that  a  deposition  was  the  property  of 
the  taker  thereof.  Neither  statute  limits  or 
purports  to  limit  the  common-law  attributes 
of  a  deposition  as  evidence.  "The  statute 
merely  secures  admissibility  in  certain  in- 
stances, and  is  not  intended  to  forbid  admis- 
sion in  other  Instances."  2  Wig.  Ev.  1  1387. 

[S.  6]  It  la  also  urged  that  the  ruling  here 
complained  of  deprived  the  plalntiCt  of  his 
right  to  cross-examine  the  witness.  Three 
safeguards  for  assuring  the  truthfulness  of 
testimony,  or  detecting  its  falsity,  are  gen- 
erally recognized:  The  oath  of  the  witness; 
his  cross-examination;  his  appearance  when 
testifying.  The  first  is  fully  met  in  the  case 
of  the  deposition.  The  second  is  substantial- 
ly covered  by  the  examination  had.  The 
principal  object  of  cross-examinatlan  Is  to 
supply  the  parts  of  the  narrative  favorable  to 
the  cross-examiner,  wtdxSx  would  naturally 
be  omitted  from  the  Interrogatlcm  in  chief. 
Beyond  this,  it  Is  nothing  but  ths  testing  of 


a  hostile  witness.  If  a  witness  prove  hos- 
tile, leave  to  cross-examine  may  be  had  by 
the  party  producing  tilm.  In  like  manner 
the  examiner  may,  in  taking  a  deposition,  ask 
leading  questions;  and,  if  be  bas  laid  such  a 
foundation  therefor  as  convinces  the  court, 
when  the  deposition  is  offered  on  the  trial, 
that  the  witness  was  hostile,  his  cross-exam- 
ination of  his  own  witness  will  be  admitted. 
2  Wig.  Bv.  S  1389;  Bundy  v.  Hyde,  SO  N.  H. 
lie,  120.  Sufficient  latitude  is  allowed  In  tak- 
ing a  deposition  to  make  it  certain  that  the 
deposition  contains  "all  of  the  witness'  knowl- 
edge that  might  be  competent"  Boston  & 
Maine  B.  R.  v.  State,  75  N.  H.  61S,  S19,  77 
Atl.  996,  31  L.  B.  A.  (N.  S.)  639,  Ann.  Gas. 
1912A,  882. 

[7]  The  third  safeguard— the  appearance 
of  the  witness  when  testifying — Is  not  essen- 
tial to  the  admissibility  of  his  testimony.  If 
the  mle  were  uthorwlse,  neither  depositions 
nor  testimony  at  a  former  trial  oonld  ever  be 
used.  His  unavailability  may  be  a  matter  of 
necessity,  or  merely  of  inconvCTlenc&  The 
authorities  vary  somewhdt  when  the  question 
is  of  the  latter  sort,  but,  as  to  the  former, 
the  rule  appears  to  be  uniform.  If  the  wit- 
ness is  merely  absent,  the  impossibility  of 
procuring  his  attendance  will  need  to  be 
shown  with  more  or  less  strictness  according 
to  the  view  obtaining  in  the  particular  Juris- 
diction. But  where  the  witness  is  dead  a 
case  of  absolute  necessity  Is  shown,  and  the 
testimony  at  a  former  trial  or  the  deposition 
Is  everywhere  admitted.  2  Wig.  Bv.  |  1403 
et  seq. 

The  decision  In  George  v.  Fist,  32  N.  H. 
32,  has  never  been  cited  upon  tliis  question. 
The  case  has  heen  substantially  overruled  by 
the  authorities  herein  referred  to.  It  is  con- 
trary both  to  sound  reason  and  to  the  great 
weight  of  authority,  and  cannot  now  be  fol- 
lowed. There  was  no  error  in  the  ruling  that 
the  deposition  could  be  used  by  the  party 
who  did  not  initiate  the  taking  of  It 

[8]  Objection  was  made  to  the  answer  to 
an  Interrogatory  upon  the  ground  that  It  was 
irresponsive.  The  law  is  well  ssttled  that 
this  objection  Is  unavailing.  Reagan  v.  Rail- 
way, 72  N.  H.  298,  56  Atl.  314.  The  plain- 
tiff now  concedes  that  this  is  true,  but  in- 
sists that,  U  the  answer  is  both  irresponsive 
and  Incompetent,  It  should  be  excluded  when 
objected  to  as  Irresponsive.  The  rule  is  so 
stated  in  several  cases,  but  in  most  of  them 
there  was  a  general  objection  to  the  answer, 
and  In  none  of  them  was  the  exception  based 
upon  the  single  ground  of  Irresponsiveness  sus- 
tained. Glauber  Mfg.  Ca  v.  Voter,  70  X.  H. 
332,  333,  47  Atl.  612,  and  cases  dted.  Assum- 
ing, however,  that  the  rule  as  stated  is  sound, 
and  that  the  presiding  Justice  should  under- 
stand that,  when  such  a  spedflc  objection  Is 
made,  the  question  of  the  competency  of  the 
answer  as  evidence  may  be  involved,  the  pres- 
ent exception  cannot  be  sustained. 
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[I]  The  question  asfeed  wfta: 

"How  long  after  the  wheel  turned  was  tt 
before  the  crash  came?" 

The  witness  aiwwered: 

"It  struck  him  as  quick  as  be  turned.  It 
oeemed  as  though  he  went  right  In  frost  of  it. 
I  should  think  he  was  not  more  than  four  or 
five  feet  away  from  the  car.  He  could  not  have 
stopped  the  car,  nor  he  could  not  have  slowed 
down.  He  turned  to  the  right  and  the  car 
struck  htm." 

The  plaintiff  claims  that  the  sentence  "He 
could  not  have  stopped,"  etc.,  ia  opinion  evi- 
dence upon  the  question  of  how  qnlckly  the 
car  could  be  stopped,  and  that  it  Is  incompe- 
tent, because  the  witness  knew  nothing  about 
operating  a  car.  The  fair  construction  of  the 
language  nsed  Is  that  it  was  merely  a  reitera- 
tion of  other  portions  of  the  answer.  Her 
meaning  was  that  there  was  no  time  to  do 
anything.  But  upon  any  construction  the 
answer  was  responsive.  The  question  was: 
How  much  time?  The  answer  was:  Not 
time  enough  to  stop  or  slow  down  the  car. 

[10]  From  this  it  follows  that  the  ques- 
tion of  the  competency  of  the  testimony  un- 
der the  opinion  evidence  rule  is  not  presented. 
Conceding  that  an  objection  for  Irresponsive- 
ness  raises  the  question  of  the  substantive 
admissibility  of  an  irresponsive  answer,  no 
authority  is  claimed  or  found  for  the  proposi- 
tion that  such  objection  goes  beyond  this  in 
its  scope.  The  answer  being  responsive,  its 
general  admissibility  Is  not  challenged  by 
the  objection  that  it  is  irresponsive. 

[II]  Exceptions  were  also  taken  to  the 
charge  to  the  jury  and  to  the  refusal  to  give 
instructions  which  were  requested.  The  first 
relates  to  a  refusal  to  instruct  that  dis- 
obedience of  the  law  of  the  road  "raises  a 
presumption  that  he  was  negligent."  The  re- 

I  quest  ignores  the  basic  t>rlnclple  upon  which 
the  rule  of  reasonable  cffliduct  rests.  "It  Is 
a  mle  of  relation."  Qarland  v.  Ballroad,  7tt 
N.  H.  556,  568,  86  AO.  141,  46  L.  K.  A.  (N. 
S.)  338,  Ann.  Cas.  1913E,  924.  The  fact  of 
disobedience  to  the  law  may  establish  the 
party's  guilt  as  between  him  and  the  state; 
but,  until  the  act  infringes  the  rights  of  other 
Individuals,  It  Is  not  a  wrong  as  to  them.  It 
mnst  be  made  to  appear  that  the  act  com- 
plained of  has  some  relation  to  them;  other- 
wise the  fact  that  a  duty  to  the  state  was 
violated  is  immaterial.  The  individual  mnst 
show  not  only  the  violation,  but  also  that  the 
violation  was  the  cause  of  the  wrong.  This 
ia  a  matter  for  proof  rather  than  presump- 
tion. Bresnehan  v.  Oove,  71  N.  H.  236,  61 
Atl.  916;  Brember  v.  Jones,  67  N.  H.  874. 
80AtL411,26L.R.A.40& 


The  mle  is  more  correctly  stated  in  the 

plaintiff's  next  reqnest: 

"If  you  find  that  Mr.  Thomas  was  disobeys 
the  law  of  the  road,  and  that  his  disobedience  of 
the  law  of  the  road  caused  the  accident,  those 
facts  will  jnstify  a  verdict  for  the  plabilifL  ix 
the  plaintiff  was  in  the  exercise  of  due  care." 

Although  this  instruction  was  not  given  In 
form,  It  was  in  substance.  The  jury  were 
told  that  It  was  for  them  to  say  whether 
Thomas  was  violating  the  law  of  the  road, 
and.  If  so,  what  bearing  such  conduct  had 
on  the  accident  This  Is  the  rule  recognized 
as  correct  In  the  cases  before  cited,  and  in 
the  other  cases  therein  referred  to. 

[12]  Complaint  is  also  made  that  the 
charge  limited  the  last  clear  chance  doctrine 
to  the  case  where  the  plaintiff  vas  already 
in  danger,  when  it  should  have  Included  a 
situation  when  he  was  muxmscloualy  gving 
into  danger.  While  the  statement  of  the  ab- 
stract rule  as  given  mi^  be  open  to  this 
objection,  yet  the  explanation  of  how  It  was 
to  be  applied  by  the  Jury  makei  i^  evident 
that  both  sitnations  were  fairly  Indnded- 
After  laying  down  the  general  rule,  the  court 
continued  r 

"That  principle  would  apply  to  this  case  In 
two  ways:  First  Coold  Thomas  have  stopped 
his  car  after  Taylor  turned  in  front  of  him  and 
in  time  to  avoid  the  accident?  •  •  •  Second. 
Was  there  anything  in  the  action  or  appearance 
of  Taylor  before  toe  accident  which  Indicated 
to  the  defendant  or  ought  to  have  indicated  to 
him,  that  Taylor  was  ohUvious  to  the  danger 
or  incapable  of  taking  care  of  himself?  If  so, 
did  Thomas  act  with  due  care  In  view  of  those 
circumstances?  If  he  didn't  then  the  defend- 
ant would  be  liable,  although  the  plaintiff  may 
have  been  negliRent  in  failing  to  learn  of  the 
dancer.  It  is  for  you  to  say,  gentlemen,  wheth- 
er this  case  presents  facts  which  call  for  the 
application  of  these  principles  of  law.  Was 
there  anything  TIuHnaa  could  have  done,  after 
he  discovered  the  danger,  to  avoid  the  accident?" 

If,  as  the  plaintiff  claims,  It  could  have 
been  found  from  the  evidence  that  he  turned 
and  rode  toward  a  place  In  the  path  of  the 
automobile  In  manifest  ignorance  of  the 
danger,  and  that  Thomas  ought  to  have  ap- 
preciated the  situation  from  the  time  the 
plaintiff  changed  bis  course,  then,  under  the 
Instructlops,  the  jury  could  have  found  for 
the  plaintiff  because  the  plaintiff  "was  ob- 
livious to  the  danger,"  and  his  action  In- 
dicated, or  ought  to  have  indicated,  such  fact 
to  Thomas.  If  there  was  such  a  situation, 
then  it  was  one  of  danger  from  the  time  the 
plaintiff  turned,  and  the  charge  on  the  last 
clear  chance  doctrine  applied. 

Dxceptlons  overruled.   AH  concur. 
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Appeal  of  KBISTBB. 

(Supreme  Coort  of  Errors  of  Coonecticnt.  Dec. 
21,  1»14.) 

L  Fish  Q  7*^— Otsieb  Beds— DEBiaiiATXon 

OP  Private  GROUNDa. 

Under  Gen.  St.  1875,  tit  16,  c.  4,  pt.  1,  8  1. 
authoriKing  the  designation  of  places  for  the 
planting  and  cultivation  of  oysteruj  tbe  dt'signa' 
tioD  for  this  purpose  of  grounds  included  in  a 
natural  oyster  bed  ii  void. 

[Ed.  Note.— For  other  cases,  see  Flsh»  Cent, 
l^ig.  8§  9,  10,  15;  Dec  Dig.  {  7.*] 

2.  Fisu  ($  7*)— Otsteb  Beds— Locatioh  bt 
Courts. 

A  location  of  the  natural  oyster  beds  of  a 
town  in  14*84  by  the  superior  court  pursuant  to 
statute  did  not  create  a  natural  ground,  bat  as- 
cartained  and  was  coneluaire  evidence  of  tbe 
boundaries  of  a  then  existing  natural  ground, 
and  was  admissible  evidence  of  the  extent  of 
such  natural  ground  in  1876. 

[Ed.  Note.— For  other  cases,  see  Fisb,  Cent 
Dfg.  H  0,  10,  15;  Dec.  Dig.  fi  7.*] 

8.  Fish  (J  7*)— Oyster  Beds— Location  by 
Courts. 

Where  a  lot  designated  by  the  oysterground 
committee  of  a  town,  under  Gen.  St.  1875,  tit. 
16,  c.  4,  pt  1,  i  1,  authorizing  the  designation 
of  place  for  the  planting  and  cultivation  of 
oysters,  was  not  within  the  navigable  waters  of 
such  town,  but  within  tbe  navigable  waters  un- 
der the  exclusive  jurisdiction  of  a  different  town, 
whicb  made  no  designation  of  such  lot,  an^  the 
attempted  designation  was  never  completed  by 
stakes  or  buoys,  as  required  by  section  3,  such 
lot  was  not  a  "designated  lot"  within  the  de* 
■cription  of  a  natural  oyster  bed  contained  in 
the  subsequent  location  thereof  by  the  snperior 
court,  which  described  such  bed  aa  running 
along  the  westerly  side  of  the  "designated  lots" 
in  a  channel,  and  hence,  where  such  lot  was 
so  located  as  to  be  included  within  the  descrip- 
tion, unless  it  was  a  "designated  lot,"  it  was  a 
part  of  the  natural  oyster  bed  aa  so  located. 

[Ed.  Note.— For  other  cases,  see  ITlab,  Cent. 
Dig.  8S  0.  10.  15;  Dec.  Dig.  f  7.«] 

4.  Fisii  (§  8*)— Oysteb  Beds— Deszonation 

OF  Private  Grounds. 

Under  Gen.  St.  1875,  tit  16,  c.  4,  pt  1,  |  1, 
authorizing  the  selectmen  of  the  town  of  Orange 
to  designate  any  portion  of  the  navigable  waters 
in  such  town  for  tbe  planting  and  cultivation  of 
oysters,  and  Pub.  Acts  1878,  c.  22,  authorizing 
the  selectmen  of  such  town  to  designate  any 

t round  covered  by  the  waters  of  Long  Island 
ound  lying  within  certain  east  and  west  lim- 
its, the  authorities  of  such  town  had  exclusive 
jurisdiction,  and  the  oyster  ground  cbmmittee  of 
the  town  of  New  Ilaven  had  no  jurisdiction  to 
designate  grounds  for  the  planting  and  cultiva- 
tion of  oysters  south  of  the  north  line  of  Long 
Island  Sound,  but  within  the  meridional  lines 
extending  south  to  the  state  line  from  the  bound- 
ary lines  of  Ihc  town  of  Orange,  since,  though 
the  territorial  proprietorship  of  a  town  front- 
ing on  Long  Island  Sound  terminates  at  high- 
water  marie,  the  state's  undoubted  power  to  cre- 
ate individual  proprietorsliips  in  oyster  grounds 
may  l»e  exercisod  through  the  instrumentality 
of  the  towns  fronting  on  the  shore. 

[Ed.  Note.— For  other  cases,  see  Elsfa,  Cent. 
Dig.  §  16 ;  Dec.  TUg.  g  8.*] 

6.  Fish  (§  7*)— Ovsteb  Beds— Determina- 
tion OF  Disputes  by  Shellfish  Commis- 
sioners—"Person  Interested." 

Under  Gen.  St.  1902,  §  322L>,  providing  that 

all  questions  and  disputes  touching  the  owner- , 


ship,  title,  extent  or  location  of  any  shellfisbery 
grounds,  within  the  exclusive  jurisdiction  of  the 
state,  may  be  referred  to  and  settled  by  the  shell- 
fish commissioners,  who  are  thereby  empowered, 
on  petition  of  any  "person  Interested,"  to  sum- 
mon the  parties  in  interest  to  appear  before 
them,  and  to  hear  and  decide  sudi  dispute,  a 
natural  growth  oysterman,  earning  his  liveli- 
hood by  gathering  oysters  from  public  natural 
oyster  beds  of  the  state,  had  sufficient  interest 
in  resisting  unlawful  encroaclunents  by  private 
interests  on  natural  ofster  beds  to  entltie  him 
to  apply  to  the  commissioners  to  have  certain 
grounds,  claimed  by  private  party,  declared  a 
part  of  the  natural  oyster  grounds  of  a  town. 

[I'M.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  S§  9,  10,  16 ;  Dec.  Dig.  §  7.* 

For  other  deSnitioo&  see  Words  and  Fhraaea^ 
First  and  Second  Sertes,  Interest^ 

Appeal  from  Superior  Court,  New  Haren 
County;  Marcus  H.  Holcomb,  Judge. 

Applicatlcm  by  Elwood  Keister  to  the  Shell- 
fish Commissioners  to  have  a  certain  oys- 
ter ground  declared  a  part  of  the  natural 
public  oyster  grounds  of  a  town.  From  a 
judgment  adjudging  that  the  lot  In  question 
was  part  of  a  natural  public  oyster  t)ed  ren- 
dered on  an  appeal  from  tbe  decision  of  the 
Shellflsh  Commissioners,  tbe  Seal  Shipt  Oys- 
ter Company  aM)eal3.  Affirmed. 

Walter  J.  Walsh  and  Charies  F.  Mitchell, 
both  of  New  Haven,  for  petitioner  Keister. 
Albert  McC.  Mathewson,  of  New  HaTen,  for 
resp<»kdent  Seal  Shlpt  Oyster  System. 


BEACH,  J.  The  petitioner  made  applica- 
tion to  the  shellSsh  commissioners  under 
.section  3222  of  the  General  Statutes,  as 
amended  by  chapter  209  of  the  Public  Acts 
of  1907,  to  have  a  certain  oyster  ground 
known  as  No.  083  on  tbe  official  map  of  the 
ShellSsh  commissioil  declared  a  part  of  the 
natural  oyster  grounds  of  the  town  of  Orange. 
The  respondent,  the  Seal  Shlpt  Oyster  Com- 
pany, claims  title  to  the  lot  under  a  d^g- 
nation  made  by  the  Oyster  Ground  Committee 
of  the  town  of  New  Haven,  dated  June  20, 
1870,  to  John  M.  Button  and  29  others,  pnr^ 
suant  to  section  3  of  chapter  4,  Ut  16,  of  tb» 
Revised  Statutes  of  1875. 

It  appears  from  the  finding  ot  the  trial 
court  that  neither  Button  nor  any  other  ot 
the  29  grantees  ever  staked  or  buoyed  out 
the  lot  as  required  by  the  stntute,  or  ever 
planted  or  cultivated  any  shellfish  thereon, 
or  paid  taxes  thereon,  or  took  possession,  or 
exercised  any  act  of  ownership  over  it, 
other  than  to  have  tbe  de^iguatiou  recorded 
In  the  New  Haven  oyster  ground  records. 
Button  died  In  1005,  and  the  lot  was  not  In- 
ventoried or  adininistorod  upon  as  part  of 
bis  estate.  In  1007  the  boundaries  of  the 
lot  were,  for  tbe  first  time,  marked  by  stakes 
or  buoys  by  the  surveyor  of  the  shellfish  com- 
mission, and  in  1011  the  widow  of  John  M. 
Button,  by  written  ash-igiiraeut,  attempted  to 
convey  her  Interest  in  the  lot  to  the  Seal 
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Sblpt  Oyster  Gompany.  It  la  also  found  that 
for  40  yean  prbw  to  1907,  and  Amixig  eacb 
year,  all  of  the  natural  growth  t^termoi, 
indnding,  fbr  many  years,  the  petitioner, 
gathered  oysters  from  this  lot,  claiming 
the  right  to  do  so.  wUch  right  had  never 
been  questioned  or  dlspat^;  and  that  But- 
ton himself  in  company  with  other  oyster- 
men,  frequently  gathered  oysters  from  the 
lot,  treating  it  as  part  of  the  natural  public 
bed,  and  making  no  claim  of  any  jnlTate 
rl^t  or  Interest  therein.  In  1884  the  snpe- 
rlor  court  for  New  Haven  county,  pursuant 
to  the  statute,  located  the  natural  oyster 
beds  of  the  town  of  Orange,  and  caused  the 
boundaries  thereof  to  be  recorded.  The  trial 
court  found  that  the  lot  in  question  Is,  and 
was  in  1876,  located  wltiiln  the  navigable 
wato-s  of  the  town  of  Orange,  that  it  is  and 
was  a  part  of  Oie  natural  oyster  beds  of 
that  town,  and  that  the  oyster  committee  of 
the  town  of  New  Havok  had  no  Jurisdiction 
to  make  the  original  damnation  to  John 
M.  Button.  It  also  found  that  If  Button  and 
his  associates  ever  acquired  any  valid  in- 
terest by  such  designation,  they  have  aban- 
doned and  forfeited  the  same.  The  assign- 
ments of  error  which  we  deem  it  necessary 
to  discuss  relate  to  the  findings  above  stated. 

[1-3]  We  take  up,  first,  the  question  of  Ju- 
risdlcUon.  By  section  1,  pt  1,  c.  4,  tit.  16, 
of  the  Revision  of  1875,  the  selectmen  of 
Orange  bad  the  exclusive  right  to  designate 
oyster  grounds  within  "the  navigable  waters 
in  such  town,"  subject  to  the  general  rule 
that  a  designation  of  ground  included  in  a 
natural  oyster  bed  is  void.  AveriU  v.  Hull, 
37  Conn.  322;  Cook  v.  Raymond,  66  Conn. 
286,  289,  83  AU.  1006.  The  location  of  the 
natural  oyster  ground  by  the  superior  court 
in  1884  did  not  create  a  natural  ground,  but 
ascertained  the  boundaries  of  a  then  exist- 
ing natural  ground.  Application  of  Oyster 
Ground  Committee  of  the  Town  of  Clinton, 
52  Conn.  6,  10.  The  location  was  conclusive 
evidence  of  the  boundaries  of  the  natural 
bed.  in  1884,  and  admissible  evidence  of  Its 
extent  in  1876.  White  v.  Petty,  57  Conn. 
576,  579,  18  Atl.  253.  The  easterly  boundary 
of  the  natural  oyster  gronnd  In  question  is 
described  as  "running  along  the  westerly 
side  of  the  designated  lots  in  the  New  Haven 
Harbor  channel,"  and  the  location  of  lot  Na 
083  Is  such  that,  if  it  was  a  "designated  lot" 
in  1884,  it  Is  excluded  from  this  description, 
bnt  if  not  a  designated  lot,  It  is  included  as 
a  part  of  the  natural  oyster  bed. 

Considering  that  the  superior  court  was 
laying  out  the  boundaries  of  a  natural  oyster 
bed  within  tbe  town  of  Orange,  and  that 
there  bad  been  no  designation  of  this  lot  by 
the  selectmen  of  the  town  of  Orange,  and 
that  the  attempted  designation  by  the  oyster 
committee  of  the  town  of  New  Haven  was 
never  ctnupleted  by  stakes  ot  buoys,  as  re- 
quired by  statute,  we  think  that  lot  Na  083 


was  not,  in  1884,  a  designated  lot  wtOiln  the 
meaning  of  the  oflldal  description,  and  that 
it  was  iDcanded  by  that  description  in  the 
natural  oyster  ground  of  the  town  of  Orange. 

We  also  think  the  superior  court  was  right 
in  holding  that  the  ayatev  committee  of  the 
town  of  New  Haven  had  no  Jurlsdictlim  to 
make  a  valid  designation  of  lot  083,  because 
it  was  located  in  the  navigable  waters  of 
the  town  of  Orange. 

{4]  In  Rowe  V.  Smith,  48  Ccnm.  444,  this 
court,  in  passing  upon  the  raUdlty  of  a  des- 
ignation made  by  the  New  Haven  oyster 
ground  ctHnmittee  in  1876,  determined  that 
the  divisional  lines  betweoi  the  navigable  wa- 
ters of  one  town  and  those  of  another  were 
meridional  lines  extending  south  from  the  ter- 
mini of  the  lines  separating  the  territorial 
proprietorship  of  the  towns  to  the  line  be- 
tween Connecticut  and  New  Tork  in  Long 
Island  Sound. 

Orange  was  Incorporated  as  a  separate 
town  In  1822,  and,  bo  far  as  material  to  this 
case,  tbe  dividing  line  between  New  Haven 
and  Orange  was  described  as  "beginning  at 
the  Sound  and  extending  through  the  harbor 
by  the  point  of  the  beach  to  tbe  mouth  of 
West  river  and  thence  np  said  river  through 
the  center  thereof,  to  the  bridge."  In  1874 
the  superior  court  established  more  definite- 
ly the  dividing  line,  and  as  shown  upon  the 
map  made  part  of  the  flndlug,  the  point  at 
which  tbe  line  extending  through  the  harbor 
intersects  tbe  line  which  was  established  as 
marking  tbe  northerly  limit  of  Long  Island 
Sound,  Is  so  located  that  a  meridional  line 
extending  due  south  therefrom  would  locate 
the  whole  of  lot  083  well  within  the  navigable 
waters  of  the  town  of  Orange.  The  respond- 
ent claims  that  the  jurisdiction  of  tbe  town 
of  Orange  do«f  not  extend  south  of  the  line 
established  In  1874  as  the  northerly  line  of 
the  Sound.  But  this  same  question  was  def- 
initely settled  In  Rowe  v.  Smith,  where  It 
was  held  that,  although  the  territorial  pro- 
prietorship of  New  Haven  along  a  portion  of 
Its  southern  boundary  terminated  at  high- 
water  mark,  because  the  grant  to  New  Haven 
did  not  undertake  to  convey  the  title  of  the 
colony  to  the  shorra  of  the  sea;  yet  tbe  un- 
doubted power  of  the  state  to  create  Indi- 
vidual proprietorships  In  oyster  grounds  be- 
low high-water  mark  might  be  exercised 
through  the  instrumentality  of  the  towns 
fronting  on  the  diore.  The  intention  to  do  so 
in  tlie  case  of  the  town  ta  Orange  is  plainly 
shown  by  tbe  act  of  1875,  giving  to  the  select- 
m&i  of  the  town  qf  Orange  the  exclusive 
right  to  designate  oyster  grounds  within  the 
navigable  waters  In  such  town.  The  same  In- 
tent is  expressed  in  chapter  22  of  the  Public 
Acts  of  1878,  by  which  tlie  selectmen  of  the 
town  of  Orange  are  authorized  to  designate 
"any  ground  covered  by  the  waters  of  Long 
Island  Sound"  lying  within  certain  east  and 
west  limits.   Wliether  tested  by  tlie  act  of 
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1S78,  as  Interpieted  on  tbe  map,  reaptrndenf  a 
Exblblt  A.  or  b7  the  rule  laid  down  in  Bowe 
T.  Smith,  the  lot  In  question  Is  within  the 
navigable  waters  of  the  town  of  Orange.  It 
follows  that  the  trial  court  was  correct  In 
ao  finding,  and  that  the  attonpted  deidgna- 
tlon  by  the  oyster  ground  committee  of  the 
town  of  Mew  Haven  was  void.  It  also  fol- 
lows that  as  lot  083  was  not  in  18S4  a  val- 
idly "designated  lot."  It  is  Included  In  the 
description  of  the  natoral  oyster  beds  ot  the 
town  of  Orai^,  as  laid  out  by  the  superior 
court 

rThese  cmclusions  make  it  unnecessary  to 
pass  npon  the  other  questions  raised  by  this 
appeal,  except  the  dalm  that  the  petitioner 
has  not  a  sufficient  special  Interest  in  the  con- 
troversy to  maintain  this  action. 

[B]  The  respondent's  argument  la  that  an 
unlawful  occupation  of  a  portion  of  a  natural 
oyster  bed,  under  a  claim  of  right,  Is  In  ef- 
fect a  public  nuisance  which  cannot  be  abat- 
ed at  the  suit  of  a  private  plaintiff  unless  be 
bas  suffered  some  private,  direct,  and  mate- 
rial damage  beyond  tbe  public  at  large.  It 
is  unnecessary  to  determine  whether  the  pe< 
tltloner  has  such  a  special  interest  as  would 
entitle  him  to  maintain  an  action  of  this 
kind  at  the  common  law,  for  In  this  case  the 
remedy  Is  given  by  the  statute,  tbe  opening 
words  of  which  are  as  follows: 

"All  quefltions  and  disputes  touching  the  own- 
ership, title,  buoys,  boundaries,  ranges,  extent, 
or  location  of  any  shellfisfaery  grounds  within 
the  exclusive  jorisdiction  of  the  state  may  be 
referred  to  and  settled  by  said  commissioners, 
who  are  hereby  empowered,  on  petition  of  any 
person  interested  therein,  to  summon  all  the 
parties  in  interest" 

—and  to  hear  and  determine  tbe  contro- 
versy subject  to  a  right  of  appeal  to  the  supe- 
rior court. 

This  petitioner  Is  a  natural  growth  oyster- 
man,  and  as  such  belongs  to  a  recognized 
class  of  persons  who  earn  their  livelihood 
by  gathering  oysters  from  the  public  natu- 
ral oyster  beds  of  the  state.  State  v.  Nash, 
62  Ckjnn.  47,  48.  25  Atl.  451.  Practically 
he  has  a  special  and  very  lively  interest  In 
resisting  unlawful  encroachments  by  pri- 
vate interests  on  natural  oyster  beds.  The 
statute  was  evidently  intended  to  provide  a 
convenient  method  of  settling  a  very  wide 
range  of  disputes  cmcemlng  shellUshery 
grounds  within  tbe  exclusive  Jurisdiction  of 
tbe  state,  includii^  natural  as  well  as  private 
oyster  grounds ;  and  we  think  it  Is  too  clear 
for  extended  argument  that  the  petitioner  is 
a  "person  Interested"  in  this  dispute  within 
the  meaning  of  the  statute.  The  oyster 
ground  in  qnestioa  is  brought  within  the 
Jurisdiction  of  the  shellfish  cmnmlsslon  by 
section  4  of  chapter  209  of  the  Public  Acts 
of  1907. 

There  is  no  error.  The  other  Judges 
concurred. 


B0BI80N  T.  FBMN8YLTANIA  &  GO. 

(SupKme  Court  of  PeansylTtntau  Oct  26, 
m4.) 

CABBIKAS    (f  S20*)— DKATS  OV  PASSENQXa— 

NBOLio&noB— NoNSurr. 

Where,  in  an  action  for  death  of  a  pas- 
seo«er,  it  appeared  tbat  deceased  voluntarily 
left  the  train  at  a  water  tank  between  stations, 
that  the  brakeman  warned  him  of  tbe  danger 
and  pushed  him  away  when  be  attempted  to 
board  the  front  step  of  tbe  car  while  tbe  train 
was  in  motion,  that  he  ran  after  the  car  and 
fell,  but  was  apparently  uninjured,  that  his 
body  was  found  an  hour  later  about  half  a  mile 
distant  where  be  bad  been  struck  by  another 
train,  that  be  was  familiar  with  the  locality 
and  knew  why  tbe  -train  stopped,  and  that  there 
was  nothing  in  his  condition  to  indicate  the 
need  of  unusual  care  by  the  trainmen,  the  oonrt 
properly  granted  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ||  1118.  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217.  1233,  1244,  1348,  1315- 
1325 ;  Dec.  Dig.  |  S20.*] 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Trespass  by  Mary  Eliza  Roblson  against 
tbe  Pennsylvania  Railroad  Company.  From 
Judgment  refusing  to  take  off  nonsuit,  plaln- 
tlfF  appeals.  Affirmed. 

Argued  before  FEEJ^  O.  J.,  and  POTTEK. 
ELKIN,  STEWABT,  and  HOSCHZISKEB. 
JJ. 

James  M.  Nevln  and  James  Q.  Nevin,  both 
of  Pittsburgh,  and  Harry  D.  Hamilton,  of 
Washington,  Pa.,  for  appellant.  James  A. 
Wiley  and  Rufus  S.  Marrlner,  both  of  Wash- 
ington, Pa.,  for  appellee. 

PER  CURIAM.  The  negligence  alleged  In 
the  statement  of  claim  is  tbat  the  defend- 
ant's employe  ejected  the  plaintiff's  husband 
from  a  train  at  a  dangerous  place  between 
stations  and  upon  tracks  <m  which  trains 
were  constantly  passing. 

The  proofs  were  that  the  plalntlfTs  hus- 
band left  the  train  voluntarily  a  minute  aft- 
er he  had  boarded  it,  at  a  place  where  it  had 
stopped  at  a  water  tank,  and  he  stood  sev- 
eral minutes  on  the  ground  near  the  car 
from  which  he  had  alighted.  A  half  minute 
after  the  signal  to  start  bad  been  given, 
and  when  the  train  was  In  motion,  he  at- 
tempted to  get  on  the  front  step  of  the  car. 
When  his  hand  was  extended  to  seize  the 
handrail  at  tbe  forward  end  of  the  car  a 
brakeman,  who  stood  on  the  rear  step  of  the 
car  In  front  warned,  him  of  the  danger,  told 
him  to  go  away  or  he  would  get  hurt,  and 
reached  out  with  one  hand  and  pushed  him 
away.  He  persisted  In  his  attempt  and  ran 
after  the  car,  and,  while  reaching  tor  the 
Landrail  after  the  car  had  run  a  rod,  he  fell, 
but  apparently  was  not  Injui-ed  by  the  ftIL 
This  was  the  last  seen  of  him  until  an  hour 
later,  when  his  body  was  found  on  the 
tracks,  half  a  mile  from  the  water  tank, 
where  he  had  been  injured  by  another  train. 

He  was  familiar  with  the  locality  and  evl- 
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dently  knew  why  the  train  had  stoiped  and 
wbere  be  was,  and  tbere  was  nothing  that  In- 
dicated that  he  was  In  a  condltkm  that  call- 
ed for  unusual  care  on  the  part  of  the  train- 
men. In  prerentlng  blm  fnnn  getting  on  the 
car  wbUe  It  was  ln>niotl(»  tbe  brakeman 
was  exercising  reasonable  precaution  to  save 
bim  from  injury,  and  there  was  no  ground  on 
wlil<A  negligence  could  be  Imputed  to  him. 

Tbe  nonsuit  was  properly  entered  and  the 
Jadgment  la  affirmed. 


McMTTIXIN  T.  REI6HABD  et  aL 

(Supreme  Goort  of  PennaylTania.  Oct.  26, 
1914.) 

1.  BBOKEBS  ({  88*)--AOTXON  FOB  COMMISSION 

—  CoirrLicTiNQ  Btidence  —  QuEenoN  roa 
Jttbt. 

Under  oonflicting  evidence  io  a  broker's 
action  for  commifisions  on  a  sole  of  corporate 
stock,  the  question  whether  the  contract  on 
which  plaintiff  relied  was  authorized  or  ratified 
by  defendants  was  for  the  jury. 

[Ed.  Note.— 'For  other  cases,  see  Brokers,  Cent. 
Dig.  H  121,  123-130;  Dec.  Dig.  «  88.*] 

2.  Pbinoipaz.  and  Aoert  ({  163*)— Acts  or 
Agent— Ratification. 

The  assent  of  a  principal  to  the  act  of  an 
agent  may  be  ^ven  after  the  act  is  performed, 
and  when  so  given  it  is  a  ratification. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent.  Cent.  Dig.  fi  619-621;  Dec.  IJig. 
i  163.*J 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Assumpsit  by  M.  K.  McMullln  against  S. 
S.  Beighard  and  others,  executors  of  the  will 
of  Darld  P.  Reighard,  and  another,  to  re- 
cover a  broker's  commission.  From  jadg- 
ment for  plalntlfT,  defendants  appeal.  Af- 
firmed. 

llie  facts  appear  In  the  following  opinion 
of  Brown,  J.,  sur  defendant's  motion  for  a 
new  trial  and  for  Judgment  n.  o.  v.: 

M.  K.  McMullin  brought  this  action  asainst 
George  K.  Webb  and  D.  P.  Reighard.  Webb 
was  not  served.  Reighard  was  served  ;  filed  a  de- 
fense ;  subsequently  died,  and  bis  executors 
were  substituted;  and  the  action  against  the 
executors  proceeded  to  trial,  resulting  in  a  ver^ 
diet  for  plaintiff. 

[  I  ]  Plaintiff  claimed  that  in  December,  1911. 
Webb  and  Reighard  owned  the  capital  stock  and 
bonds  of  the  Duqursne  Light  Company,  of  the 

gar  value  of  $1,085,000 ;  that  Webb,  acting  for 
imself  and  Reighard,  employed  bim  to  secure 
a  purchaser  therefor,  and  agreed  to  pay  him 
^5,000  if  he  secured  such  purchaser  p  that  he 
secured  as  purchaser  M.  B.  Staring,  with  whom, 
on  February  9,  3912,  the  sale  was  closed  at  the 
price  of  ^70.000. 

David  P.  Reighard  (one  of  tbe  defendants),  in 
the  fourth  paragraph  of  his  affidavit  of  defense, 
averred:  "(4)  That  he  was  never  informed  by 
the  aaid  plaintiff,  or  the  said  George  R.  Webb, 
tliat  the  said  George  R.  Webb  had  represented 
iiimself  to  said  plaintiff  as  agent  for  bim,  the 
aaid  Reighard,  to  make  said  contract  with  said 
plaintiff;  nor  was  he  ever  informed,  either  by 
the  said  plaintiff,  or  the  said  George  R.  Webb, 
that  such  contract  was  made  by  said  Webb  with 
said  plaintiff."  This  averment  was  flatly  con- 
tradicted at  the  trial ;  plaintiff's  witnesses  tes- 
tifying that  he  was  informed  of  Webb's  agree- 


ment and  assented  to  It. 

[2]  It  is  an  nnbending  principle  that  the  a» 
sent  of  a  prindpat  to  tite  act  of  an  agent  may 
be  rival  after  it  U  perfbrmed.  When -given  aft- 
er the  act  is  performed,  tt  is  In  tbe  nature  of  a 
ratification  of  the  act,  and  is  intended  to  clothe 
the  act  with  the  same  qualities  as  it  there  had 
been  a  prior  appointment. 

Whether  Reighard  assented  to  the  act  of 
Webb  in  employing  UcMollin  and  agreeing  to 
pay  him  $25,000,  and  whether  McMullin  secured 
the  purchaser,  were  issues  of  fact  for  the  jury, 
and  the  jnry  found  for  plaintiff— a  finding  am- 
ply warranted  by  the  testimony. 

Verdict  for  plaintiff  for  $28,416.67,  and 
Judgment  thereon. 

Argued  before  BROWN.  POTTER,  ELKIN, 
STEWART,  and  MOSOHZISKER.  JJ. 

William  A.  Grlflatb,  of  Pittsburgh,  for  ap- 
pellants. Samuel  McClay,  W.  A.  Selfert,  and 
Reed,  Smith,  Shaw  &  Beal,  all  of  Pittsburgh, 
for  appellee. 

PER  CtRIAM.  Whether  the  appellee  was 
entitled  to  recover  was,  under  all  the  evi- 
dence, a  pure  question  of  fact  for  the  Jnry, 
and  we  find  nothing  In  tbe  assignments  of  er- 
ror calling  for  the  sabmlsslMi  ot  that  ques- 
tion to  another  Jury. 

Judgment  affirmed. 


TITLOW  et  al.  v.  RELIANCE  LIFE  INS.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct.  S, 
19140 

1.  Insurance  (|  177*)— Life  Insueancb— Pol- 
icy—Constbuchon. 

A  life  insurance  policy  providing  for  pay- 
ment of  a  definite  amount  to  the  insured  at  a 
definite  date,  or  to  his  representatives  at  his 
decease  before  the  end  of  such  period,  in  consid- 
eration of  payment  of  annual  premiums,  with- 
out any  qualifying  provisioDS,  is  not  a  contract 
of  insurance  for  one  year,  in  consideration  of 
an  advance  payment,  with  the  right  of  the  in- 
sured to  continue  it  from  year  to  year  on  pay- 
ment of  the  stipulated  premium,  bat  is  a  con- 
tract indlTisltde  and  continuous. 

[Ed.  Note.— For  other  cases,  sea  Insurance, 
Cent  Dig.  H  872-378;  Dec.  Dig.  |  177.*]  . 

2.  INSUBANCB  (I  340*)— Life  Insurance— De- 
fault IN  Payment  op  Pbeuium— Determi- 
nation OF  C0NSE4)DENCE. 

The  consequence  of  a  default  In  payment 
of  one  annual  premium,  due  under  an  indivisi- 
ble and  continuous  contract  of  insurance,  is  de- 
termined by  common-law  principles,  where  the 
contract  does  not.  otherwise  provide, 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SI  891.  895-902.  013;  Dec.  Dig.  i 
340.*] 

3.  iNSTJBAHCi  (I  198*)  —  Life  iNSUBAirca  — 
Policy- Default— Recotbbt  or  Pbbhiuiis 

Paid. 

Where  insured  defaulted  In  the  payment  of 
an  annual  premium  due  under  an  indivisible 
and  continuous  contract  of  Insurance  and  there- 
after tendered  to  the  insurer  a  check  for  the 

amount  of  tbe  unpaid  premium,  the  act  of  the 
insurer  in  returning  the  check  and  declaring 
the  policy  void,  without  mailing  any  offer  to 
fefund  the  premiums  previously  paid,  did  not 
terminate  tbe  policy,  so  as  to  preclude  the  in- 
sured from  recovering  such  previously  paid 
premiums. 

[Bd.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  IS  457-467 ;  Dec.  Dig.  {  198.*] 
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Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County, 

Action  by  George  F.  Tltlow  and  another 
against  the  Reliance  life  Insurance  Com- 
pany. From  judgment  for  plaintiffs,  defend- 
ant appeals.  Affirmed. 

Argued  before  BROWN,  MESTREZAT. 
POTTER.  BLEIN.  and  STEWART,  JJ. 

R  0.  Higbee,  of  Sterling.  Hlgbee  &  Mat- 
thews, of  XJniontown,  and  John  O,  Frazer 
and  Reed,  Smith,  Shaw  &  Beal  all  of  Pitts- 
burgh, for  appellant.  W.  J.  Sturgis,  of 
Unlontowu,  for  appellees. 

STEWART,  J.  The  Reliance  Insurance 
Company  issued  to  George  F.  Tltlow  a  policy 
of  life  Insurance  under  date  of  23d  July.  1909. 
by  the  terms  of  which  it  agreed,  In  consid- 
eration of  the  payment  in  advance  of  the 
sum  of  f2,S60,  the  receipt  of  vrbidi  was  ac- 
knowledged, and  the  annual  payment  of  a 
like  sum  on  or  before  the  23d  day  of  July 
in  each  year  during  the  life  of  the  insured,  or 
until  premiums  for  20  full  years  should  have 
been  paid,  to  pay  the  sum  of  fSO.OOO  to  the 
insared's  executors,  administrators,  or  as- 
signs, upon  acceptance  of  proofs  of  the  death 
of  the  insured,  or,  if  the  Insured  be  living 
on  tiie  23d  day  of  July,  1929,  to  the  Insured 
himself  or  his  assigns.  Tlie  policy  was  sub- 
ject to  certain  printed  conditions  and  stipu- 
lations, none  of  which  have  any  beaTlng  on 
the  question  here  at  Issue,  and  therefore  need 
not  be  here  recited. 

In  August  following  the  delivery  of  the 
policy,  the  Insured,  with  the  consent  and 
approval  of  the  company,  assigned  Ms  en- 
tire interest  In  the  insurance  to  Margaret  J. 
McClelland  as  collateral  security  for  an  In- 
debtedness exceeding  the  Insurance,  and 
which  Is  still  owing.  By  subsequent  agree- 
ment between  the  parties  the  premiums  were 
made  payable  In  quarterly  Installments,  that 
is  to  say,  $T59,50  on  the  23d  day  of  July, 
and  a  like  sum  every  three  months  there- 
after. These  quarterly  Installments  had 
been  regularly  met  by  the  insured  down  to 
and*  including  that  of  23d  of  November,  1911, 
the  payments  so  made  aggi-egatlng  $7,423. 
The  next  installment  thereafter  was  that  due 
23d  January,  1912.  By  the  terms  of  the  pol- 
icy 30  days'  grace  were  allowed  on  all  pre- 
miums, and  the  Insured  therefore  could  not 
be  In  default  with  respect  to  this  Install- 
ment until  30  days  from  23d  January,  1912. 
This  period  of  grace  expired  without  pay- 
ment Within  six  days  after  the  limit  had 
expired  the  Insured  visited  the  office  of  the 
company  In  Pittsburgh  prepared  to  make 
payment.  The  ofliclal  of  the  company  with 
whom  he  dealt,  'WiUlam  C.  Smith,  agency 
cashier,  calculated  the  Interest  due  on. the 
arrearages  of  premium,  and  for  the  total 
amount  thus  ascertained,  $763.26,  the  iu- 
Bured  drew  his  check  and  delivered  the  same 
to  the  official,  who  accepted  It.  Whether 
the  check  was  accepted  in  payment  of  the 
premium  due  January  2Sd  preceding,  as  the 


insured  contends,  or,  as  tbB  papers  in  fb^ 
case  indicate,  in  connection  with  an  applica- 
tion on  part  of  the  insured  for  a  reinstate- 
ment of  the  policy,  which  the  company  then 
claimed,  as  it  does  now,  had  lapsed  and  ter- 
minated because  of  nonpayment  of  the  pre- 
mium at  the  time  anointed,  is,  as  we  view 
the  case,  a  wholly  immaterial  question.  If 
deftiult  in  payment  of  premlom  had  not,  ipso 
facto,  terminated  the  policy,  what  was  done 
thereafter  by  the  Insured  to  effect  a  reinstate- 
ment of  the  policy  would  not  estop  blm  from 
now  asserting  bis  rif^ts  under  Ute  original 
contract,  except  as  the  insurance  company 
had  been  misled  thereby  to  its  own  hurt, 
^litfli  is  not  pretended.  The  insurance 
company,  alleging  a  lapse  of  the  policy  by 
reason  of  nonpayment  of  ftremium,  and  that 
the  check  had  been  received  in  connection 
with  an  application  for  reinstatement  of  the 
policy,  which  was  refused,  returned  the 
cbedc,  and  declared  the  policy  void.  There- 
upon the  insured  brought  his  action  to  re- 
cover the  premiums  previously  paid. 

As  the  case  was  submitted. to  the  Jury  it 
was  made  to  turn  on  questions  not  only  not 
govendng,  but  unrelated  to,  the  one  question 
which  was  in  itself  conlxolUng;  as,  for  In- 
stance, the  question  whether  Oie  Insurance 
company  by  its  course  of  dealing  with  the 
Insured  had  given  him  reason  to  betieve  that 
prompt  paym^t  of  premium  woidd  not  be 
required,  or.  In  other  words,  that  he  would 
be  indulged  In  ease  of  failure;  and  the  fur- 
ther question,  whether  the  company  had  ex- 
ercised good  faith  in  refusing  the  application 
of  the  insured  for  a  rdnstatement  of  his 
policy.  Notwlthstuidlng  this  misdirection  a 
conclosion  was  reached  on  the  trial  which 
accords  with  the  law  of  the  case,  as  we  shall 
endeavor  to  .show. 

[1 , 2]  While  Oie  action  was  not  on  the  pol- 
icy, but  for  money  had  and  received,  the  pol- 
icy nevertheless  determined  the  rights  and 
obligations  of  the  parties,  and  its  construc- 
tion was  for  the  court  Did  it  evidence  an 
entire  contract  for  a  period  of  30  years,  if 
the  Insured  should  so  long  live?  or,  a  con- 
tract of  Insurance  for  one  year,  with  the 
privilege  i>E  renewing  it  from  year  to  year 
thereafter,  during  the  period  named,  on  con- 
dition of  advanced  payment  of  a  premium 
for  each  year?  If  the  latter,  then  It  was 
severable,  and  it  would  follow  that,  the  pay- 
ment of  the  premium  for  any  year  being  a 
condition  precedent,  except  as  paid  In.  ad- 
vance, there  could  be  no  existing  contract 
for  such  year,  the  insurance  for  the  preced- 
ing year  having  fully  expired;  If  the  former, 
then  default  in  the  payment  of  any  install- 
ment of  premium  would  simply  be  a  breach 
of  the  contract,  which  would  not  by  itself, 
without  more,  terminate  the  contract,  but 
leave  it  In  full  force  and  vigor  for  the  par- 
ties to  ascertain  and  assert  their  respective 
rights  thereunder.  In  the  one  case  there 
would  be  no  existing  contract,  a  condition 
precedent  never  having  been  met;  in  the 
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otber,  there  would  be  a  violated  contract,  but 
one  stin  subsisting  until  rescission  by  act  of 
tlie  parties.  It  is  the  contention  of  the  ap- 
pellant that  the  contract  here  was  divisible; 
that  the  insurance  was  never  more  than  for 
a  year;  and  that  e&ch  contlnoance  beyond 
the  year  was  in  effect  a  new  insurance,  but 
Inoperative  except  as  the  premium  had  been 
paid.  If  this  be  a  correct  view  of  the  con- 
tract it  would  be  manifestly  inequitable  and 
onjuflt  to  require  the  Insurance  company  to 
refund  to  the  Insured  what  the  latter  had 
Tolnntarlly  paid  for  vhat  be  had  received. 
The  case  relied  npon  as  supporting  the  view 
advanced  by  appellant  la  Mutual  Life  In- 
surance Co.  T.  Olrard  Life  Insurance  Co.,  lOl) 
Pa.  172,  where,  in  course  of  the  opinion,  it  is 
said: 

"The  contract  of  life  Insurance  is  really  a 
contract  for  an  Insurance  for  one  year  in  con- 
sideration of  an  advance  premium,  with  tbe 
rifbt  of  the  insured  to  continue  it  from  year 
year  upon  payment  of  the  premium  as  stipulat- 
ed. The  assured  is  not  bound  to  pay  anything, 
and  may  drop  his  policy  at  the  end  of  any  one 
year.  He  does  drop  it  and  the  company  ia 
relieved,  if  he  does  not  pay.  In  such  case  there 
is  a  lapse  of  the  policy." 

While  the  langna^  here  used  is  very  gen- 
eral, it  has  never  been  understood  as  ex- 
pressing a  rule  ai^llcable  to  any  other  kind 
of  a  policy  than  was  there  under  oonsidera- 
tlon.  The  policy  In  that  case  contained  the 
following  provlsi(ni: 

"If  the  said  premium  shall  not  be  paid  on  or 
before  the  days  above  mentionnd  for  the  pay- 
ment thereof  •  *  •  tlien  and  in  every  such 
case  the  said  company  shall  not  be  liable  for  the 
payment  of  the  sum  assured,  or  any  part  there- 
of, and  this  policy  shall  cease  and  determine." 

The  precise  mUng  of  the  court  was  this: 
"With  the  nonpayment  of  the  premium  on  the 

day  appointed  the  policy  lapsed  by  virtue  of  the 

contract  between  uie  parties." 

Whether  it  be  entirely  correct  to  say  of 
such  a  contract  that  it  Is  an  Insurance  for  a 
year  need  itot  here  be  discussed,  for  certain 
it  is  that  as  mnch  cannot  be  said  of  a  con- 
tract such  as  we  are  dealing  with  here, 
which  contains  no  provision  whatever  tor 
lapsing  of  the  policy,  and  stipulates  for  noth- 
ing as  a  consequence  of  default  In  payment 
of  premium.  This  marked  difFerence  be- 
tween the  two  policies  shows  the  inappllca- 
hUlts  of  the  ruling  In  the  case  cited  to  that 
in  hand.  Here  we  have  a  contract  indivisi- 
ble and  continuous,  providing  for  the  pay- 
ment of  a  definite  sum  to  the  insured  at  a 
definite  period,  or  to  his  legal  representative 
upon  his  decease  before  the  end  of  tbe  pe- 
riod, in  consideration  of  certain  annual  pay- 
ments to  be  made  by  the  Insured  during  tbe 
continuance  of  the  policy,  without  qualifying 
provision  of  any  kind  whatever.  In  all  such 
contracts  the  consequence  of  a  default  i< 
payment  of  the  consideration  Is  to  be  deter- 
mined by  common-law  principles,  the  parties 
themselves  having  failed  to  provide  otber- 
vriae.  Applying  these  we  have  here  this  re- 
sult: When  the  insured  made  default  in  pay- 
ment     the  premium  due  it  was  a  breach 


of  the  contract,  and  it  was  then  open  to  the 
insurer  either  to  waive  the  breach  and  ac- 
c^t  payment  of  the  premium  when  offered, 
in  which  case  tbe  contract  would  continue 
uninterrupted,  or,  regarding  the  default  as 
Indicating  a  desire  on  part  of  the  Insured 
to  rescind  tbe  contract.  It  could  Join  In  that 
rescission  and  thereby  relieve  itself  of  all 
further  liability  on  the  policy,  but,  only  upon 
refunding  what  it  bad  received,  thus  placing 
the  insured  In  the  position  he  was  In  before 
the  contract  was  entered  Into,  ii'orfelture 
here  is  out  of  the  questicm;  the  contract  pro- 
vided for  none,  and  the  law  visits  no  such 
P^jnalty. 

"If,  however,  the  policy  contains  no  such  pro- 
viso (forfeiture  for  nonpayment  of  premium), 
though  the  charter  and  by-laws  require  tbe  pay- 
ment  of  annual  preminmB,  the  nonpayment  of 
the  annual  premium  when  due  does  not  work  a 
forfeiture,  ouch  a  policy  insures  for  the  num- 
ber of  yeara  stipulated  absolutely,  leaving  the 
annual  payment  of  the  premium  to  be  enforced, 
not  as  a  condition,  but  as  part  of  the  consider- 
ation agreed  to  be  paid."  May  on  Insurance,  | 
343. 

[8]  What  the  appellant  company  here  did 
was  to  return  to  the  policy  holder  the  check 
he  had  given  for  the  overdue  premium,  with 
interest,  a  day  or  two  after  it  had  received 
it,  with  notification  that  "the  policy  is  not 
in  force,  nor  has  it  any  further  value,"  un- 
accompanied by  any  offer  to  refund  the 
$7,423,  which  the  insured  bad  previously  paid 
in  the  way  at  premium.  This  attempt  to 
terminate  the  policy  was  Ineffectual,  and  it 
was  then  open  to  the  insured  to  enforce  the 
obligation  of  the  company  or,  assenting  to  the 
resds^on,  d^and  that  he  be  made  whole. 
The  case  of  American  Life  Insurance  v.  McAd- 
en,  109  Pa.  399, 1  Aa  256,  is  direcUy  in  point 
There  premiums  had  been  paid  amountii^  to 
over  $4,000  when  the  default  occurred.  With- 
in a  day  or  two  of  the  default,  tender  was 
made  of  the  unpaid  premium  and  it  wa^ 
refused  by  tbe  company  on  the  ground  that 
the  default  had  forfeited  the  policy.  The 
action  was  brought,  not  on  the  policy,  but  as 
upon  a  rescission  of  it,  to  recover  the  pre- 
miums paid,  just  aa  here.  A  recovery  re- 
sulted, and,  from  the  Judgment  entered,  the 
company  appealed.  In  the  opinion  filed  af- 
firming the  judgment,  Mr.  Justice  Clark  dis- 
cusses at  length  the  principles  which  there 
governed,  and  they  are  conclusive  of  the 
present  controversy.  The  slight  difference  of 
fact  in  the  two  cases  Is  of  no  significance. 
The  defense  relied  upon  there  was  forfeiture 
In  consequence  of  default  in  payment  of  the 
premium  pursuant  to  an  alleged  stipulation 
In  the  policy  providing  for  such  forfeiture ; 
but  tbe  offer  of  the  policy  on  the  trial  had 
been  refused,  and,  not  being  before  the  court, 
the  case  was  treated  as  though  no  such  pro- 
vision was  contained  in  It,  thus  bringing  the 
case  on  its  facts  into  exact  parallel  with 
this.    Tbe  opinion  thus  proceeds: 

"The  policy,  when  made,  was  admittedly  val- 
id ;  the  premiums  which  were  paid  were  vol- 
untarily paid  upon  that  policy!  the  risk  had 
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been  rtmniiiK  for  10  yean;  the  obligations  of 
the  contract  were  lonf  since  in  force,  on  both 
sides,  and  it  is  clear  that  the  plaintiffs  coald 
not  on  their  own  mere  motion  rescind  it,  so  as 
to  recover  back  the  premiums  paid ;  bnt  if 
after  receiving  the  several  premiums,  the  com- 
pany without  right  refuse  to  receive  further 
premiums  as  they  mature,  deny  their  obligation, 
and  declare  the  contract  at  an  end,  the  plaintiff, 
we  think,  may  take  the  defendants  at  their 
word,  treat  the  contract  as  rescinded,  and  re- 
cover back  the  premiums  paid,  as  so  much  mon- 
ey had  and  received  for  tiieir  use.  Rescisaion 
or  avoidance,  properly  so  called  annihilates  the 
contract,  and  puts  the  parties  in  the  same  por- 
tion as  if  it  bad  never  existed  ;  and  notice  that 
a  party  will  not  perform  bis  contract  has  the 
same  effect  as  a  breach.  Ballou  v.  Billings,  130 
Mass.  307.  It  is  of  no  consequence  that  the  pay- 
ment of  die  preminms  was  Toluntery,  upon  a 
valid  obligation  of  the  plaintiff  to  discharge  a 
debt  which  the  plaintiff  owed,  and  which  the 
defendant  bad  a  right  to  receive ;  the  action  is 
not  founded  in  any  frand  or  failure  in  the  orig- 
inal contract,  but  on  a  rescission  of  it  through 
the  subsequent  refusal  of  the  defendant  to  per- 
form it.  It  is  clearly  shown,  indeed  it  is  ad- 
mitted, that  the  premium  due  In  August,  1870, 
was  tendered  to  the  company,  and  was  refused, 
upon  the  ground  that  the  company  was  not  tben 
bound  to  receive  it,  and  that  the  policy,  accord- 
ing to  some  alleged  express  stipulation  it  con- 
tained, respecting  the  payment  of  the  premiums, 
was  forfeited  and  void.  The  president  of  the 
company  denied  all  liability  on  the  policy,  and 
declared  the  contract  at  an  end.  If  the  rea- 
sons assigned  by  the  president  were  valid  and 
true,  tbe  refusal  to  receive  the  premiums  was 
rigtit ;  if  the  contract!  was  in  fact  forfeited  and 
void,  there  was  no  contract  remaining  to  re- 
scind, and  if  there  was  no  rescission  there  could 
be  no  recovery  of  money  had  and  received.  But 
there  was  no  proof  whatever  of  a  forfeiture  of 
the  policy ;  It  was  alleged  that  the  contract 
contained  a  clause,  according  to  which,  by  rea- 
son of  the  nonpayment  of  the  premium  due  in 
August,  1879,  on  or  before  the  exact  day  desig- 
nated for  payment  thereof,  a  forfeiture  ensued. 
Whether  uils  was  so  or  not,  depended,  In  the 
first  Instance  at  least,  upon  the  proper  reading 
and  construction  of  the  policy  itself,  which  the 
defendant  would  not  allow  the  plaintiff  to 
offer  in  evidence,  nor  would  they  offer  it  them- 
selves. Tbe  policy  is  therefore  not  before  us; 
we  do  not  know  what  it  provides;  if  it  con- 
tains any  such  clause,  it  should  have  been  given 
in  evidence.  As  tbe  case  is  now  presented  to  us 
the  conmany  would  appear  to  have  declared  the 
lapse  of  the  policy,  without  any  warrant  what- 
ever, and  without  cause;  and  if  the  defendants 
received  the  plaintiff's  money,  gnd,  under  such 
circumstances,  upon  demand,  refused  to  return 
it,  we  think  it  may  be  recovered  luck  in  an  ac- 
tioit  of  assumpsit." 

Thla  dear  and  satisfactory  statement  of 
the  prin(dplea  which  govern  in  cases  of  this 
kind  settles  conclusively:  First,  tbat  thero 
was  no  forfeiture  of  the  policy  of  Insurance 
In  this  case;  second,  that  tbe  refusal  of  the 
company  to  accept  payment  of  the  premium 
when  tendered  wag  nothing  more  than  ex- 
pression of  purpose  to  rescind  the  contract, 
thereby  reUerliv  Ltself  from  farther  liability 
on  the  policy ;  and,  ttitrd,  that  by  the  Insured 
aasenting  to  the  rescission  an  end  was  put 
to  the  contract,  with  the  legal  consequence 
that  the  Insured  was  entitled  to  be  made 
whole  by  refunding  to  him  the  premiums  he 
had  paid.  UiKtn  the  established  facts  in  the 


case  the  plalntUIb  In  tlie  action  were  entitled 
to  Judgment 

The  asslgnmaits  of  error  are  OTerroled. 
and  the  Judgment  Is  afflrmed. 


GOHUOI^nAI/rH  ex  reL  TODD,  Atty.  Gen^ 
T.  TRADERS'  ft  MECHANICS* 
BANK  OF  PITTSBURGH. 

(Supreme  Court  of  Pennsylvania.    Oct.  5, 
1014.) 

Pledges  <5  46*)— Joint  Plbdob— Pledqob's 
Right  to  Rbtubn  of  Collatsbai^Banes 
AND  Bahkhto — Receivers. 

Three  persons,  each  owning  certain  shares 
of  stock,  pledged  their  certificates  as  security 
for  a  note  given  for  a  loan  by  a  trust  company, 
made  jointly  to  tbe  pledgors,  but  signed  by  one 
pledgor  only,  and  stating  that  the  maker  "de- 
posited herewith  as  collateral  securitr  for 
payment  of  thia  or  any  other  liability  or  liabiU- 
ties  of  mine  to  tbe  hoMer  hereof  the  shares  de- 
scribed. The  loan  was  reduced  by  payments 
made  by  tbe  three  pledgors  in  equal  proportions, 
and  was  snbseqaently  taken  over  by  a  bank,  to- 
gether with  the  collateral.  The  bank  passed 
Into  th«  bands  of  a  receiver.  It  did  not  appear 
that  either  of  the  other  pledgors  has  authorized 
the  maker  of  the  note  to  stipulate  that  their 
certificates  should  be  held  for  other  liabilities 
of  tbe  maker,  but  did  appear  that  the  trust 
company  and  the  bank  knew  of  the  ownership 
of  the  certificates  and  the  terms  of  their  deposit. 
Beld,  error  to  discbarge  a  rule  to  show  cause 
why  the  receiver  of  ^«  bank  idiouid  not,  on 
payment  of  the  note,  be  required  to  surrender 
the  collateral  of  one  of  the  pledgors  other  than 
tbe  maker  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  H  100. 110;  Dec  Dig.  |  46.*] 

Appeal  from  Court  of  Common  Pleas, 
Daui^ln  County. 

Proceeding  by  the  Gommonvealth  on  ttie 
rdatlon  of  M.  Hamptim  Todd,  Attorney  Gen- 
eral, against  the  Traders'  ft  Mechanics'  Bank 
of  Pittsburgh,  Pa.  From-  an  order  refusing 
to  direct  the  receiver  of  the  bank  to  surren- 
der certain  securities  to  William  O.  Hagan, 
he  appeals.  Reversed. 

Argued  before  FELI^  O.  X,  and  BROWN, 
POTTER.  BLKIN.  and  MOSCHZISKEB,  JJ. 

Benj.  C.  Tunlson  and  Walter  Lyon,  both  of 
Pittsburgh,  for  appellant.  L.  M.  Shoemaker, 
Clarence  Burleigh,  and  William  A.  Ohalloaef, 
all  of  Pittsburgh,  for  appellee. 

POTTER,  J.  In  this  proceeding  a  rule 
was  taken  upon  the  recdver  of  the  ^nraders* 
ft  Mechanics'  Bank  of  Pittsburgh  to  show 
cause  why  he  should  not  be  directed  to  sur- 
render to  their  owner,  William  G.  Hagao, 
certain  securities,  upon  the  payment,  to  the 
receiver  of  the  note,  to  secure  which  the  col- 
lateral had  been  deposited  by  the  petition- 
er. It  appears  from  the  record  and  from  the 
history  of  tbe  case  that  on  May  21,  1906,  tbe 
petitioner  owned  37  shares  of  the  preferred 
stock  of  the  Standard  Ice  Company,  and  the 
same  number  of  shares  of  the  common  stock 
of  tbe  same  company.  Mr.  Francis  J.  Tor- 
rance was  also  the  owner  of  the  same  number 
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of  ilhareat  and  Charles  A.  Muetalbroiiner  was 
the  owzier  <it  38  shans  each,  of  the  common 
and  preferred  stocft  In  said  company.  Certif- 
icates fOT  the  stock  owned  bj  eadi  ttf  them 
was  Issued  to  each  of  the  said  parties.  Pre- 
Ttons  to  the  said  date,  the  stdd  certificates 
of  stock  had  beei  by  the  said  partla  deposit- 
ed as  collateral  security  for  a  Jc^nt  loan, 
with  the  Provident  Trust  Company  of  Al- 
legheny, upon  which  loan  there  was  due  on 
said  date  by  the  said  parties,  the  sum  of 
98,000.  Payment  of  this  loan  was  required 
by  the  Provident  Trust  Company.  After  cer- 
tain negotiations  the  loan  was  transferred 
to  the  Treasury  Trust  Company,  and  the 
certificates  were  transferred  in  blank  and 
deposited  with  the  Treasury  Trust  Company. 
The  loan  was  made  to  the  three  parties  Joint- 
ly, but  at  the  suggestion  of  the  president  of 
the  trust  company,  the  note  for  the  sum  bor- 
rowed was  signed  by  Mr.  Muehlbronner  alone. 
This  note  has  since  been  reduced  to  the  sum 
of  ¥3,46S.  All  of  the  payments  made  on  ac- 
count of  said  note,  as  well  as  the  Interest 
thereon,  were  paid  by  petitioner,  and  Mr. 
Torrance  and  Mr.  Muehlbronner  In  equal  pro- 
portloua  Of  this  fact  It  appears  that  the 
trust  company  had  full  knowledge.  The  loan 
was  subsequently  taken  over  by  the  Traders'  & 
Mechanics'  Bank,  which  was  owned  and  con- 
trolled by  the  Treasury  Trust  Company.  On 
February  4,  1908,  a  receiver  was  appointed 
for  the  Traders'  &  Mechanics'  Bank,  who 
took  into  his  possession  the  note  in  question, 
together  with  the  certificate  of  stock  above 
referred  to.  The  petitioner  made  demand  for 
an  equitable  adjustment  of  his  rights  In  the 
premises  and  for  the  delivery  to  blm  of  his 
certificates  of  stock.  This  was  refused  by 
the  receiver,  under  the  claim  that  the  cer- 
tificates of  stock  owned  by  the  petitioner 
were  liable  not  merely  as  security  for  the 
payment  of  the  note  In  question,  but  were 
also  held  to  secure  the  payment  of  any  oth- 
er liability  of  Muehlbronner  to  the  bank,  and 
that  Muehlbronner  was  in  fact  liable  to  the 
receiver  aa  an  Indorser  on  other  notes,  to  a 
considerable  amount. 

This  claim  of  the  receiver  la  based  upon 
the  language  of  the  collateral  note,  which 
contained  the  statement  usual  In  such  form 
of  note  that  the  maker  had  "deposited  here- 
with as  collateral  security  for  payment  of 
this  or  any  other  liability  or  liabilities  of  mine 
to  the  holder  hereof,"  the  shares  desorlbed. 
The  notb  was  signed  by  Muehlbronner  alone, 
but  admittedly  the  indebtedness  was  joint, 
being  that  of  himself  and  Torrance  and  the 
p^tioner,  Hagan.  Nor  la  It  questioned  that 
tutder  the  agreranent  the  collateral,  at  all 
three  parties  was  deposited  to  secure  thdr 
joint  bidehtedness,  which,  however,  appeared 
upon  the  note  in  the  name  of  Muehlbronner 
alwi&  That  the  trust  ctHnpany  bad  full 
knowledge  ot  the  fact  that  the  certUlcatea 
in  question  were  d^>08ited  for  this  purpose 
is  not  disputed.  Undoubtedly  Muehlbronner 


could  stipulate  that  his  own  certificates, 
which  were  thus  deposited,  should  be  held  as 
security  for  any  other  Indebtedness  of  his 
own.  But  where  does  it  appear  that  he  had 
any  auttiorlty  to  stipulate  that  the  certifi- 
cates of  flis  associates  should  be  held  for 
that  purpose?  We  have  looked  through  the 
record  In  vain  to  find  any  such  authority. 
It  nowh»e  appears. that  Hagan  agreed  ttiat 
his  certificates  should  be  used  as  collateral 
security  for  the  payment  of  anything  else 
than  his  own  Indebtedness.  The  case  pre- 
sented Is  not  tiiat  of  certificates  bearing  a 
general  Indorsement  wiOiout  limitations,  un- 
der which  the  lender,  without  knowledge  of 
the  real  ownership,  may  assume  full  authori- 
ty in  the  holder  to  pledge  them  for  his  own 
purpose.  On  the  contrary,  it  appears  that 
these  certificates  were  not  even  committed 
to  the  custody  of  Muehlbronner,  and  were 
not  deposited  by  him  with  the  trust  company. 
They  were  deposited  by  the  petitioner,  with 
the  trust  company,  which  knew  the  fact  of 
his  ownership,  and  agreed  with  him  that  the 
certificates  were  to  be  used  as  specific  securi- 
ty for  the  note  in  question,  and  It  does  not 
appear  that  the  owner  of  the  certificates 
ever  consented  to  their  use  for  any  other 
purpose,  or  to  secure  other  personal  indebt- 
edness of  Muehlbronner.  The  collateral  de- 
posited by  its  owner  for  one  specific  purpose 
could  not,  without  the  consent  of  the  own- 
er, be  diverted  to  another  purpose.  In  so  far 
as  the  record  shows,  the  only  understanding 
or  agreement,  even  with  Muehlbronner,  that 
the  certificates  in  question  should  be  used 
as  security  for  other  personal  Indebtedness 
of  his  own  to  the  trust  company  or  the  bank 
was  based  entirely  upon  the  clause  to  that 
effect,  which  was  inserted  in  the  collateral 
note;  and  there  is  no  evidence  tending  to 
show  that  the  presence  of  thl^  clause  In  the 
note  was  in  any  way  brought  to  the  notice 
of  the  maker,  or  its  effect  discussed,  at  the 
time  of  its  execution.  True  it  Is  that  it  was 
there,  and  the  maker  must  be  presumed  to 
have  read  the  note,  and  to  have  been  famil- 
iar with  the  language  of  the  instrument 
which  he  was  signing.  He  cannot  escape  the 
consequences  of  his  own  act,  in  so  far  as  bis 
own  property  is  concerned;  but  when  it 
comes  to  subjecting  to  liability  for  the  i>ay- 
nicnt  of  his  own  personal  indebtedness  that 
which  the  trust  company  at  the  time  knew 
to  be  the  property  of  another,  authority  for 
his  act  must  be  shown.  We  can  find  nothing 
in  the  record  to  sustain  the  assertion  of  any 
such  right.  The  evidence  clearly  shows  that 
when  the  loan  was  made,  the  trust  company 
had  knowledge  that  the  real  ownership  of 
the  certificates  in  question  was  In  the  peti- 
tioner. It  also  appears  that  the  Traders*  & 
Mechanics*  Bank  through  It  officers  had 
knowledge  of  the  ownership  of  the  certif- 
icates and  of  the  ternu  of  their  deposit  as 
cfdlateial,  before  taking  them  over  from  the 
trust  c(Hnpany,  and  that  it  therefore  stands 
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In  the  same  relation  thereto  as  the  original 
bailee. 

The  Judgment  of  the  court  below  is  revers- 
ed. The  rule  upon  the  receiver,  to  show 
cause  why  he  should  not  be  directed  to  sur- 
roider  the  collateral  of  petitioner  upon  pay- 
ment of  the  note,  to  secure  which  It  was  de- 
posited as  collateral,  is  made  absolute. 


HODODON  et  aL  T.  LEHIGH  &  WILKBS- 
BARRB  COAX/  GO. 

(Supreme  Court  of  PennBylvanla.  Oct  8, 1914.) 

1.  Mines  and  Minebals  <{  62*)— Coal  Lease 

— CONBTBUCTXON— DEE1CIEH0IB8  IN  XEABLT 

Output. 

A  coal  lease  proriding  for  the  payment  of 
a  flat  rental  for  a  stipurated  number  of  tons 
of  coal  mined  in  any  one  year,  and  for  making 
up  deficiencies  in  snch  number  within  six  years 
after  tbey  occur,  will  not  be  so  construed  as  to 
Ignore  the  eix-year  limitation  If  the  language 
used  can  fairly  be  given  another  construction. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  ||  178,  175-180;  Dec.  Dig. 
I  62.*J 

2.  HiNBS  AND  MZNXUXS  (|  62*)— COAL  LeaOB 
— G0N8fKtr0TX0N— DEnOIKNOIXS  IN  YEABLT 

Output. 

Under  a  coal  lease  granting  a  right  to  mine 
SOjOOO  tons  of  coal  annually  at  a  rental  of  $20,- 
000,  payable  quarterly,  and  providing  that  "if 
•  •  *  lessee  •  •  *  shall  pay  said  •  *  • 
rent  in  any  one  year,  •  •  •  and  during  that 
time  less  than  80,000  tons  of  coal  be  mined," 
the  lessee  "may  in  any  subsequent  year  within 
six  years  thereafter,  during  the  continuance  of 
tliis  lease,  mine  and  remove  sufficient  coal  to 
make  up  the  deficiency,"  80,000  tons  must  be 
mined  during  any  subsequent  year,  before  coal 
mined  during  that  year  can  be  applied  to  make 
up  any  deficiency  in  any  prior  year. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  SI  173, 175-180;  Dec  Dig. 
«  62.*] 

8.  Mines  and  Minerals  (%  70*)— GoAl  Lease 

— CONBTBUCTION— RoTALTIEB. 

A  provision  of  such  lease,  that  the  lessee 
would  psy  at  the  time  of  payment  of  the  quar- 
terly installments  at  the  rate  of  25  cents  per 
ton  for  all  coal  mined  during  the  three  months 
preceding  the  time  fixed  for  such  payment  over 
and  above  20,000  tons,"  requires  that  interest 
on  royalties  due  for  coal  mined  in  excess  of  the 
20.000  tons  and  not  applied  to  the  making  up  of 
past  deficiencies  be  computed  from  the  end  of 
each  quarter  when  such  royalties  fell  due. 

[Ed.  Note.— For  other  esses,  see  Mines  and 
Minerals.  Cent  Dig.  SS  182-107;  Dec.  Dig.  1 
70.*] 

4.  Mines  and  Minerals  (S  70*) — Coal  Lease 
—CoNSTBucTioN— Rental  fob  Suhface  Oc- 
cupied. 

Where  a  coal  lease  provided  that  the  lessee 
should  pay  an  annunl  rental  of  $10  per  acre  for 
all  the  surface  occupied  and  used  in  the  mining 
operation,  and,  after  describing  the  demised 
premises,  granted  "so  much  of  the  surface  of 
the  Baid  lands  *  *  *  aa  may  be  uecet'Fiary 
for  the  deposit  of  dirt  and  the  conduct  of  their 
mining  operations,  •  *  •  not.  however,  ex- 
ceeding sixteen  acres  of  such  surface,"  the  les- 
sor's acquiescence  for  many  years  in  the  lessee's 
occupation  of  23%  acres,  without  demand  being 
made  for  rental  therefor,  was  not  a  construction 
of  the  lease  such  as  prevented  the  lessor  from 
recovering  rental  for  the  16  acres,  and,  for  the 


use  and  occupation  of  the  land  wUch  lessee  oc- 
cupied in  addition  thereto,  a  sum  ner  am  equal 
to  the  per  acre  rental  stipulated  for  the  10 

acres. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §1  192-107;  Dec.  Dig.  { 
70.*] 

Appeal  from  Coart  of  Common  Pleas,  Lu- 
zerne County. 

BiU  by  Sarah  A.  D.  Hodgdon  and  other» 
against  the  Lehigh  &  Wilkes-Barre  Coal 
Company.  From  decree  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 

The  trial  of  the  case  was  referred  to  Jo- 
seph D.  GoraiB,  Esq.,  as  referee  who  filed 
a  report  certain  exceptions  to  which  were 
subsequently  sustained  by  the  lower  court 
The  court  entered  a  decree  directing  the  de- 
fendant to  pay  the  plalntlfEs  tlie  som  of 
$164,819.08. 

Argued  before  FELL,  G.  J.,  and  MES- 
TREZAT,  FOTTEB,  ELKIN,  and  STEW* 
ART,  JJ. 

Abraham  M.  Beitler  and  Edward  Hopklnson 
Jr.,  both  of  Philadelphia,  and  Arthur  Hill- 
man  and  Andrew  H.  McClintoclt,  both  of 
Wllkes-Barre,  for  appellant  Al^tander 
Famham,  of  Wllkes-Barre,  for  appellees. 

POTTER,  J.  In  this  case  the  plaintiffs 
filed  a  bill  in  equity,  to  secure  an  accounting 
for  royalties,  surface  rentals,  and  interest 
upon  each,  wtiich  they  claimed  to  be  due, 
under  the  terms  of  a  coal  lease.  The  ques- 
tions involved  turn  upon  the  constmctlon  of 
certain  provisions  of  the  lease.  On  August 
13,  1870,  the  lease  was  entered  into  for  the 
coal  under  330  acres  of  land  in  WIlkes-Barre 
township,  Luzerne  county,  belonging  to  the 
lessors,  and  provislm  was  made  that  the 
lessee  should  pay  an  annual  rental  of  ^,000, 
in  quarterly  InstaUments  at  fS,000  each,  in 
consideration  of  which  the  lessee  should  have 
the  right  to  mine  and  remove  from  the  leas- 
ed premises  80,000  tons  of  coaL  It  was  thai 
further  provided : 

"And  if  the  said  party  of  the  second  part 
(lessee)  shall  pay  said  twenty  thousand  dollars 
rent  in  any  one  year,  as  is  hereinbefore  pro- 
vided, and  during  that  year  less  than  dghtx 
thousand  tons  of  coal,  of  the  pounds  aforesaid, 
be  mined  and  removed,  the  said  party  of  the 
second  part  may,  in  any  subsequent  year  with- 
in six  (6)  ^ears  thereafter,  during  the  contina- 
ance  of  this  lease,  mine  and  remove  sufficient 
coal  to  make  up  the  deficiency.  And  the  said 
Wilkes-Barre  Coal  &  Iron  Company,  for  her- 
self, her  successors  and  aasi^ns,  further  agrees 
to  pay  at  time  of  payment  of  the  quarterly  in- 
stallments above  named,  at  the  rate  of  twenty- 
five  (25)  cents  per  ton  of  the  pounds  aforesaid, 
for  all  coal  mined  during  the  three  months  pro- 
ceding  the  time  abi>ve  fixed  for  payment  over 
and  above  twenty  thousand  (20,000)  tons." 

[1 , 2]  The  first  question  to  be  determined 
under  the  above  clauses  of  the  lease  la  stated 
by  appellant  as  follows: 

"Under  the  leo^^e.  can  lessee  apply  all  coal 
mined  in  any  year  to  making  up  deficiencies  in 
any  prior  year  within  six  years,  or  can  lessee- 
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only  BO  apply  excess  above  80,000  toiu  mined  In 
any  year?" 

After  the  bill  and  answer  were  filed,  the 
case  was  by  agreement  sent  to  a  r^eree.  tn 
his  report,  the  referee  held  that  all  coal  min- 
ed In  any  year  might  be  first  applied  to  mak- 
ing op  prOTlous  deficiencies;  bnt  the  conrt 
below  took  ttie  opposite  view,  and  held  that 
only  the  excess  over  80,000  tons  mined  could 
be  so  applied. 

The  second  queetlon  to  be  determined  is 
thus  stated  by  appellant: 

"Is  the  interest  on  royalties  doe  for  coal  min- 
ed fn  excess  of  the  80,000  tons  (snd  not  applied 
to  making  ap  past  deficienciu)  to  be  computed 
from  the  end  of  each  quarteri  or  from  the  end 
of  the  year?" 

The  court  below,  again  reversing  the  ref- 
eree, computed  the  interest  from  the  end  of 
each  quarter. 

The  third  question  to  be  determined  arises 
under  the  following  clause  of  the  lease: 

"It  is  further  agreed  and  covenanted  that  the 
said  party  of  the  second  part,  her  BUCceBsora 
and  assiRna,  shall  pay  an  annual  rental  of  ten 
(10)  dollars  per  acre  for  all  aarface  occupied 
and  used  in  the  mining  operations  on  said  prem- 
ises, payable  on  the  first  day  of  January  in  each 
year  during  the  continuance  of  this  lease." 

The  lease  also  contained,  Immediately  aft- 
er the  description  of  the  premises  leased,  the 

following  clause: 

"Tofcether  with  so  much  of  the  surface  of  the 
said  lands  around  and  adjacent  to  the  present 
shaft  and  breaker  upon  the  premises  as  may  be 
necessary  for  the  deposit  of  dirt  and  the  con- 
duct of  their  mining  operations  by  the  party  of 
the  second  part,  not  however  exceeding  sixteen 
(16)  acres  of  such  surface.  The  surface  so  oc- 
cupied to  he  in  a  compact  body  immediately  sur- 
rounding and  adjacent  to  the  said  shaft  and 
breaker,  bo  as  to  occasion  the  least  damage  to 
and  interference  with  the  parties  of  the  first 
part  and  their  use  and  enjoyment  of  the  soil 
and  surface  of  said  lands." 

Defendant  occupied  In  all  23%  acres  of 
the  snrface  in  its  mining  operations,  and 
made  no  payment  of  rent  whatever  for  its 
use.  Appellant  states  the  question  arising 
in  this  respect  as  follows: 

"Does  the  lease  require  a  rent  of  |10  per  acre 
to  be  paid  for  surface  occupied  not  exceeding 
16  acres?  Are  the  lessors  now  barred  from  re- 
covering rental,  if  required  under  the  lease,  pr 
interest  thereon?" 

The  referee  efaai^  defendant  only  for 
rent  of  the  sur&oe  used  in  excess  of  16 
acres,  bnt  the  court  below  reversed  this  rul- 
ing also,  and  held  Het^idant  was  re- 
quired, under  the  terms  of  the  lease,  to  pay 
rent  for  the  entire  snrface  acreage  which  it 
occupied,  at  the  price  named  In  the  leaa& 

The  principal  question  Is  the  one  first  above 
stated:  Can  the  lessee,  In  Case  of  a  deficiency 
in  the  amount  of  coal  mined  during  any  one 
yei^,  make  up  that  deficiency  immediately 
upon  the  dose  of  the  year,  or  must  it  first 
proceed  to  mine  and  remove  80,000  tons  of 
coal  to  which  the  payment  of  the  second 
year's  rental  will  entitle  It,  before  It  can  ap- 
ply any  coal  mined  bi  that  year  to  a  prior  de- 
fldenc??  We  know  of  no  case  In  which  a 
92A^H» 


similar  provision  in  a  mining  lease  has  been 
construed.  In  Lehigh  &  Wilkes-Barre  Ck>al 
Co.  V.  Wright,  177  Pa.  387,  35  Atl.  019,  Lehigh 
Valley  Coal  Co.  t.  Everhart,  206  Pa.  118,  55 
Atl.  864,  Penna.  Coal  &  Coke  Co.  v.  Wltherow, 
215  Pa.  327,  64  AtL  535,  and  WoodruCt  v.  Gun- 
ton,  -222.  Pa.  376.  71  Ati.  840.  Cited  by  appel- 
lees, there  was  no  limitation  of  the  right  to 
make  up  deficiencies  to  six  years,  or  any  oth- 
er period.  The  leases  in  the  first  three  cases 
allowed  deficiencies  to  be  made  up  at  any 
time  before  the  expiration  of  the  terms  of  the 
leases,  and  therefore  created  an  entirely  dif- 
ferent situation.  In  the  decision  of  the  case 
of  Coolbaus^  T.  Lehigh  ft  Wilkes-Barre  Coal 
Co.,  213  Pa.  28,  62  Aa  01,  4  L.  a  A.  <N.  S.) 
207,  relied  upon  by  the  referee  and  appellant^ 
no  question  was  involved  which  required  the 
conatmctlon  of  the  provisions  of  the  lease 
which  are  here  In  question.  The  point  de- 
cided In  that  case  was  that  the  Interest  of 
one  of  the  lessors  in  the  coal  which  was  the 
subject  of  the  lease  ms  such  tiiat  it  was 
bound  by  tiie  lira  of  a  Judgment  entered 
against  him,  and  might  be  taken  in  execu- 
tion and  under  sudi  judgmoit  Th^e 
was  no  attenipt  tliere  to  construe  the  tease, 
with  respect  to  the  questions  raised  by  the 
presrat  appeaL  They  were  not  there  argued 
or  considered. 

In  the  case  now  before  us,  the  court  below 
held  that  the  80,000  tons  must  first  be  mined 
in  any  year,  and  that  only  the  excess  of  coal 
mined  over  that  amount,  could  be  applied 
towards  making  up  the  deficiency.  With  this 
construction  we  agree.  The  lease  clearly 
recognizes  an  output  of  80,000  tons  as  the 
offset  of  the  amount  of  the  rental  to  be  paid 
in  each  current  year.  If  that  precise  amount 
had  been  mined  during  each  year,  the  account 
would  have  been  evenly  balanced.  If  more 
than  that  amount  was  mined,  tn  the  year,  the 
excess  was  to  be  paid  for,  at  25  cents  per  ton. 
If  less  than  that  amount  was  mined,  a  de- 
ficiency was  created,  which  could  be  made 
up  within  six  years.  Under  the  view  adopted 
by  the  court  l>eIow,  the  whole  tonnage  mined 
would  cost  the  lessee  26  cents  per  ton,  pro- 
vided the  lessee  exercised  in  a  reasonable  way 
the  privilege  it  bad  of  making  up  any  de- 
ficiency within  six  years  after  the  end  of 
the  year  In  which  it  occurred.  If  it  neglecte<l 
to  do  so,  the  fault  was  entirely  its  own,  and 
it  cannot  reasonably  be  heard  to  complain. 
If  the  construction  of  the  lease,  for  which 
counsel  for  appellant  contend,  should  be 
adopted,  It  would  have  the  effect  of  practical- 
ly nullifying  the  six-year  limitation  for  which 
the  parties  contracted.  For  instancy  if  the 
lessees  should  mine  only  60,000  tons  of  coal 
in  one  year,  and  80,000  tons  In  each  of  the 
next  ten  years,  then  under  appellant's  con- 
struction they  could  make  up  the  continuing 
deficien<7  of  20,000  tons  for  the  tenth  year, 
though  more  than  six  years  had  elapsed  since 
it  first  occurred.  This  would  be  to  defeat  the 
llmltatira  entirely.  But  manifestly  the  par 
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ties  most  have  intended  tbat  effect  should  be 
given  to  the  limitation,  when  they  inserted 
It  Id  the  lease.  A  construction  of  the  terms 
which  wonld  Ignore  It  Is  not  to  be  adopted  if 
the  language  used  can  fairly  be  given  anoth- 
er construction.  No  good  reason  is  apparent 
why  the  coal  which  was  to  be  taken  out  as 
the  equivalent  of  the  rental  should  be  applied 
to  making  up  a  defidL  On  the  other  hand, 
after  the  so-called  rental  coal  was  taken  out, 
in  any  one  year,  it  was  a  fair  and  reasonable 
construction  of  the  lease  which  gave  to  the 
leasee  the  right  to  apply  all  other  coal  mined 
towards  making  up  a  deficiency  not  at  the 
time  more  tlian  six  years  old.  After  the  de- 
ficiency was  made  up,  any  excess  coal  mined 
would,  of  course,  have  to  be  paid  for,  at  the 
stipulated  price  of  25  cents  per  ton. 

tS]  We  agree  also  with  tlie  view  of  the 
court  below  that  interest  ahonld  be  ctnnputed 
on  the  royalties  for  excess  coal  mined,  from 
the  end  of  each  quarter,  rather  than  from  the 
end  of  the  year.  The  lease  provided  that 
such  royalties  should  be  paid  "at  the  time  of 
payment  of  the  quarterly  installments  above 
named,"  which  were  ^'payable  on  the  1st  day 
of  January,  April,  Jnly  and  October  In  each 
year."  Indebtedness  for  the  royalties  tliere- 
fore  became  due  and  payable  at  the  end  of 
Oie  quarter,  and  as  a  matter  of  course  the  In- 
terest on  the  debt  began  to  mn  from  that 
time. 

[4]  The  lessee  had  the  right  to  occupy  the 
surfiice  of  the  ground  adjacent  to  fiie  tihatt 
and  breaker,  not  esceedlng  16  acres.  As  a 
matter  of  fact  it  occupied  23^  acxes.  The 
lease -sets  forth: 

"It  is  farther  agreed  and  coTenant«d  that  the 
said  party  of  tlie  second  part,  her  «acces8ors 
Bud  assigas,  shall  pay  an  annual  rental  of  ten 
(10)  dollars  per  acre  for  all  surface  occupied 
and  used  in  the  mining  operations  on  said  prem- 
ises, payable  on  the  first  day  of  January  of 
each  year  during  the  continuance  of  this  lease." 

The  referee  held  that  the  lessee  was  not  li- 
able for  the  16  acres  which  It  was  permitted  to 
occupy,  but  the  court  below  construed  the 
lease  as  requiring  the  payment  of  rent  at  the 
Stipulated  rate  for  all  the  surface  occupied. 
In  this  particular  we  think  the  court  below 
was  also  right.  The  covenant  is  to  pay  the 
rental  for  all  surface  occupied  and  used.  This 
certainly  included  the  16  acres.  It  was  not 
contemplated  that  more  than  this  amount  of 
surface  should  be  used.  There  was  no  letting 
or  rental  of  any  more  of  the  surface  than 
this.  If  the  lessee  occupied  more  than  was 
demised,  it  is  liable  for  the  use  and  occupa 
tion  of  such  ground,  but  such  compensation 
could  not  strictly  be  considered  as  "rental" 
An  agreement  might  have  been  made  that  the 
lease  should  cover  additional  surface  ground 
which  might  be  required,  hut  there  is  no  evi- 
dence of  any  such  agreement.  Indeed,  it  doe& 
not  appear  that  the  lessors  knew  that  the  les- 
see was  occupying  more  than  16  acres  of  sur- 
face land,  until  a  survey  was  made  for  the  pur- 


poses of  the  present  suit  Fos^bly  the  bar  of 
the  statute  of  limitations  might  have  been 
invoked  as  to  part  of  the  claim  for  use  and 
occupation  of  the  extra  7%  acres  of  land, 
not  Included  in  the  lease;  but  the  statute  has 
not  been  pleaded.  We  do  not  see  any  basis 
upon  which  to  found  any  presumption  of  pay- 
ment, as  to  any  part  of  the  rent  claim  for 
surface  land,  for  it  Is  admitted  that  nothing 
has  been  paid  upon  that  account. 

It  is  suggested  in  the  argument  of  counsel 
for  appellant  that  no  demand  was  made  for 
rental  for  surface  land,  during  the  operation 
of  the  lease,  prior  to  the  filing  of  the  bill, 
and  that  this  amounted  to  a  construction  of 
the  contract  in  this  respect,  by  the  parties 
themselves,  which  should  not  be  disturbed 
by  the  court  Bat  as  to  this  ttie  trial  judge 
well  says: 

"On  this  subject,  there  is  not  the  sUghtest 
amb^ity  in  the  written  contract,  which  is  tns- 
ceptible  of  only  one  interpretation,  and  therefore 
the  doctrine  of  external  construction  by  con- 
duct of  the  parties  does  not  apply  to  the  case 
at  all." 

The  case  of  Hillside  Coal  &  Iron  Co.  v. 
Coal  Co.,  239  Pa.  359,  86  AQ.  866,  is  also  In 
point  It  was  there  held,  as  set  forth  In  the 
syllabus,  that  the  failure  of  a  lessor  to  claim 
excess  royalties  for  a  series  of  years  "*dld 
not  Justify  the  conclusion  of  a  contemporane- 
ous interpretation  by  the  parties  that  no 
such  excess  was  due  to  the  lessor."  Coun- 
sel for  appellant  have  also  commented  upon 
the  fact  that  in  their  bill  plaintiffs  have 
merely  alleged  that  defendant  has  occupied 
and  used,  upwards  of  six  acres  of  land,  on 
said  leased  premises.  This  statement  was, 
however,  sufficiently  elastic  to  permit  of  Its 
expansion  to  an  extent  sufficient  to  cover  the 
amount  subsequently  ascertained  by  an  actual 
survey  to  have  been  occupied.  Twenty-three 
and  a  half  acres  Is  certainly  upwards  of  six 
acres,  and  the  prayer  of  the  bill  Is  for  an 
account  "for  all  surface  land"  which  has  be«i 
occupied  and  used  by  the  defendant 

Of  the  17  assignments  of  error,  some  are  to 
the  interlocutory  decree,  and  some  to  the  final 
decree,  and  the  remainder  are  to  the  action 
of  the  court  In  sustaining  plaintiffs'  excep- 
tions to  the  report  of  the  referee.  They 
raise,  however,  only  the  three  questions 
which  we  have  considered. 

The  assignments  are  all  overruled,  the  de- 
cree of  court  below  is  affirmed,  and  this  ap- 
peal is  dismissed,  at  the  cost  of  appellant 


OOMMONWEAI/TH  T.  CBOSON. 

(Supreme  Court  of  Pennsylvauia.    Oct.  26, 

1914.) 

1.  JuBT  ({  103*)  —  CHAijjcnaa  fob  Cause  — 

FOBUATION  OF  OfINIOH. 

The  overruling  of  a  challmge  to  a  Juror 
for  cause  was  not  error,  where  he  stated  that, 
though  he  held  an  opinion  as  to  the  guilt  or  in- 
nocence of  defendant,  formed  from  reading  an 
account  of  the  case,  he  would  be  able  to  render 
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•neh  -a  verdict  u  vonld  be  warranted  hy  the 
evidence,  unaffected  by  sacb  opinion. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
j>^|^444,  466.  460.  461-479,  497;  Dec  Diff. 

2.  Cbiuinai  Law  (§  751*>— Withdrawal  of 

JUBOB— DiSCBBTION— PbOOP. 

Where,  in  a  murder  case,  there  was  no 
proof  of  an  allegatioD  tiiat  one  juror  had  slept 
during  a  part  of  tbe  trial,  and  the  trial  jaig^ 
was  satisfied  from  an  inrestlgation  that  the  jo- 
ror  bad  not  bees  asleep,  it  was  not  an  abuse 
of  discretion  to  refuse  to  withdraw  a  juror  and 
oontinae  tbe  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  fi  751.*] 

8.  Witnesses  (S  269*)— CBOss-BxAiaHATioir— 

QTJESTIONS— HOMICI DE. 

Where  a  witness  for  accused  stated  on  di- 
rect examination  that  deceased  went  into  tbe 
house  where  tbe  kUling  took  place,  and  that  the 
witness  "stepped  In  ttie  kitcbea  tor  about  one 
second  and  then  went  in  tbe  front  room,"  it 
was  not  error  to  permit  him  to  be  crosP'  eTrtm- 
ined  as  to  what  he  said  and  beard  and  what 
was  done  In  the  kitchen  and  front  room,  al- 
though he  had  not  been  interrogated  In  chief 
as  to  snch  matters. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  fj  949-954;  Dec  Dig.  {  269.*] 

4.  Homicide  (|  33*)  —  "Voluhtaet  Mah- 

slauoht£r"— "Fabsion.** 

An  instruction  that  "voluntary  manslaugh- 
ter" is  a  homicide  or  killing  intentionally  com- 
mitt^  under  the  influence  of  passion,  and  that 
the  term  "passion,"  as  here  used,  includes  both 
anger  and  terror,  provided  they  reach  a  degree 
of  intensity  suffident  to  obscure  temporarily  tbe 
reason  of  the  person  affected,  properly  defined 
voluntary  manslaughter. 

[£d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  64;  Dec.  Dig.  fi  33.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Passion;  Voluntary 
Mandaughter.j 

5.  HOHICIDK  (I  253*)— MUBDEB  OW  FiBBT  Dl- 

am— SuinoiENOT  or  Etxdbncb. 

Evidence  held  to  sustain  a  convicdon  of 
murder  of  tbe  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  523-532 ;  Dec.  Dig.  §  253.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Fayette  County. 

Isaiah  CroBon  was  convicted  of  murder  of 
tbe  first  degree,  and  appeals.  AfiSxmed. 

The  facts  appear  In  the  <^inion  of  the 
Supreme  Court  and  in  Commonwealth  t. 
Croson,  243  Pa.  19,  S9  Atl.  821,  and  In  the 
following  excerpt  from  the  opinion  of  the 
court  below  (Umbel,  P.  J.)  refusing  a  new 
trial: 

"  •  *  •  After  examining  the  witness  Walter 
Mormtm  at  some  length  as  to  the  occurrences 
of  the  evening  and  as  to  tbe  actions,  conduct 
and  whereabouts  of  himself  and  tbe  deceased 
(Brooks),  at  tbe  close  of  the  examination  in 
chief  counsel  for  the  defendant  asked  the  wit- 
ness, 'As  be  (meaning  Brooks)  went  in  the 
bouse,  where  did  you  go?'  to  which  the  wit- 
ness replied,  *I  went  in  the  kitchen  at  the  pres- 
ent time,  and  went  in  the  front  room ;  I  stopped 
in  the  kitchen  for  about  one  second,  and  then 
went  it  t^e  front  room,*  which  answer  was 
clearly  responsive  to  the  question,  and  the  de- 
fendant having  stopped  the  examination  in  diief 
at  that  point  we  think,  after  the  defendant 
placed  tbe  witness  in  the  house,  under  the  an- 


tbority  of  Commonwealth  t.  Croson,  243  Pa. 
19,  89  Atl.  821,  the  commonwealth  on  cross- 
examination  bad  the  right  to  ask  the  witness 
what  he  saw  and  heard,  and  what  was  done  in 
the  kitchen  and  the  front  room  while  he  was 
there,  espedally  what  was  said  to  and  done  by 
the  deCniidantt  which  are  the  matters  complained 
of." 

Verdict  of  goUty  at  mnrder  ot  the  fleet 
degree,  uj^n  which  sentence  of  death  was 
passed.  Defendant  appealed. 

ErrOTS  ftssisned  were  In  permitting  the 
cross-examination  of  defendant's  witness 
Mormon,  referred  to  tn  the  excerpt  from  the 
<vinloa  of  tbe  court  below,  and  in  the  opin- 
ion at  the  Supreme  Court,  varionB  asalgii- 
ments  referred  to  In  the  opinlcMi  of  the  Su- 
preme Court,  and  the  fifth  and  sixth  assign- 
ments, which  were  as  follows: 

(5)  The  court  erred  in  charging  the  jury, 
when  defining  voluntary  manslaughter,  as  fol- 
lows : 

"Manslaughter  differa  from  mnrder  by  the 
absence  of  malice,  and  Is  defined  to  be  whoe  a 
person  upon  surodent  provocation  and  In  the 
heat  of  passion  takes  the  life  of  another,  and 
that  usually  occur*  in  fights  and  encounters  be- 
tween opposing  forces,  where  sufficient  provoca- 
tion has  been  given,  and  the  passions  have  been 
aroused,  and  there  has  not  been  snffident  time 
for  the  mind  to  cool  and  for  reason  to  resume 
its  sway,  and  life  is  taken.  Voluntary  man- 
slaughter is  a  homicide  or  killing  intentionally 
committed  nUder  the  Influence  ot  passion.  ThA 
term  'passim'  as  here  used  includes  both  anger 
and  terror,  provided  they  reach  a  degree  of 
intensity  sufficient  to  obscure  temporarily  the 
reason  of  the  person  affected.  Passion,  as  used 
in  deflning  nmnBlanghter,  means  any  ti  the 
emotions  en  the  mind  known  as  anger,  rage,  sud- 
den resentment,  or  terror,  rendering  the  mind 
incapable  of  cool  refiection.  Although  anger  is 
the  passion  usually  existing  in  cases  of  this 
class,,  yet  there  are  other  passions,  as  sudden 
resentment  or  terror,  rendering  the  mind  inca- 
pable of  cool  refiectiODj  reducing  the  grade  of 
the  crime.  Passion  which  will  reduce  homicide 
to  manslaughter  consists  either  of  anger  or  ter- 
ror. Terror  from  the  belief  on  the  part  of  the 
slaughterer  that  his  life  is  in  danger  is  suffi- 
cient although  his  belief  may  be  unfounded,  as, 
for  instance,  if  you  were  sitting  quietly  in  your 
home,  and  some  one  were  to  come  in  and,  even 
though  joking,  by  means  o/  his  action  and 
threats;  that  be  did  not  mean  to  carry  into  ex- 
ecution, if  he  raised  in  your  mind  such  a  condi- 
tion of  sudden  terror  as  that  your  passions  were 
suddenly  aroused,  and  your  reason,  in  a  way,  de- 
throned, and  even  though  he  did  not  mean  to  do 
you  an  injury,  you  were  instantly,  under  those 
circumstances,  to  take  bis  life,  tbe  killing  might 
be  unlawful,  ttut  it  would  not  be  malicious,  and 
would  not  be  murder,  and  would  be  manslaugh- 
ter. In  this  case,  if  you  find  the  killing  was  not 
justifiable  and  was  unlawful,  but  without  malice, 
and  the  shot  was  fired  by  tbe  defendant  under  the 
influence  of  sudden  anger  or  passion  caused  by 
an  assault  of  the  deceased,  or  by  the  threatening 
manner  he  approached  the  defendant,  or  under 
the  influence  of  terror  caused  by  threats  made 
by  the  deceased,  then  the  crime  would  not  be 
murder,  but  would  be  manslaughter. 

"Further  on  the  matter  of  voluntary  man- 
slaughter, if  there  is  a  lack  of  sufficient  provo- 
cation, or  if  there  is  an  absence  of  passion, 
then  it  is  not  manslaughter  but  murder.  Thus, 
if  there  be  sufficient  provocation  in  the  first  in- 
stance, and  passion  such  as  we  have  described 
has  been  aroused,  and  yet  after  that  there  has 
been  time  for  the  passion  to  pass  away,  and  the 
mind  to  become  cool,  and  reason  to  resume  its 
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Bway,  then,  although  liie  provocation  previoasly 
existed,  the  passion  Is  not  present,  and  the  of- 
fense, if  life  is  taken,  Is  not  manslanghter,  bnt 
murder.  And  although  the  passions  may  have 
been  aroused,  if  it  were  on  a  trivial  matter,  and 
the  provocation  were  not  sufficient  to  warrant 
such  passion,  then  the  hilling  would  not  be 
manslaughter,  but  murder.  To  justify  a  coa- 
viction  of  manslaughter,  and  not  murder,  the 
death  must  have  occurred  in  the  heat  of  blood 
and  on  immediate  provocation,  there  having  been 
no  previous  malice." 

(6)  The  court  erred  in  charging  the  juiy  as 
follows : 

"As  we  have  already  indicated  to  you,  if  you 
should  find  that  the  defendant  fired  the  shot  In 
the  heat  of  passion,  nldiough  there  may  have 
been  but  a  very  abort  time  to  arouse  his  passion 
—and  you  will  keep  in  mind  the  meaning  of  the 
word  'passion' — and  life  was  taken,  then  malice 
would  be  wanting,  and  the  crime  would  not  be 
murder,  but  mandaugbter." 

Argued  before  FELL,  0.  J,  and  BEOWN, 
MESTREZAT,  POTTER,  BLKIN,  and 
STEWART,  JJ. 

A.  B.  Jones  and  F.  Q.  Newcomer,  both  of 
Unlmtown,  for  appellant.  S.  J.  Morrow, 
Asst.  Diet  Att7..  and  S.  Ray  Shelby,  Dlst 
Atty.,  botb  of  Uniontown,  for  the  Oommon- 
wealth. 

POTTTBB,  J.  [1]  This  appellant  waa  here 
upon  a  former  appeal,  as  reported  In  Com. 
Croaon.  2^  Pa.  lA,  80  AtL  82L  In  the  flrat 
assignment  of  error  presented  In  this  appeal. 
It  is  alleged  that  the  trial  court  erred  In  over- 
mllng  defendant's  challenge  for  cause  of  one 
of  the  Jnrors,  who  admitted  that  he  held  an 
<H>hilon  as  to  the  guilt  or  Innocence  of  the  de- 
fendant, formed  from  the  prerlons  reading  of 
an  account  of  the  case.  Upon  examlnatl<m„ 
however,  the  juror  stated  that  be  would  be 
able  to  render  such  a  verdict  as  would  be 
warranted  by  the  evidence,  unaffected  by  the 
opinion  which  he  held.  This  brought  him 
within  the  limits  of  the  established  test,  and 
the  exercise  of  the  discretion  of  the  lower 
court,  whldi  had  the  Juror  before  it,  will 
not  be  disturbed.  Ck>m.  v.  Minney,  216  Pa. 
149,  65  Atl.  31,  116  Am.  St.  Rep.  763;  Com. 
V.  Spahr,  211  Pa.  542,  60  Atl.  1084. 

[2]  In  the  second  assignment  of  error,  com- 
plaint is  made  by  counsel  that  the  trial 
court  erred  in  refusing  a  motion  to  wltbdraw 
a  juror  and  continue  the  case,  for  the  alleged 
reason  that  one  of  the  jurors  bad  slept  dur- 
ing a  portion  of  the  time,  at  the  trial.  Op- 
portunity was  given  to  counsel  to  take  testi- 
mony in  support  of  this  allegation,  but  no 
proof  was  produced.  The  investigation  of 
the  matter  by  the  trial  Judge  satisfied  him 
that  there  was  no  merit  In  the  suggestion 
that  the  Juror  in  question  waa  aaleep  during 
any  portion  of  the  trial,  or  that  he  failed 
to  take  in  anything  of  importance.  That  the 
discretion  of  the  trial  court  was  properly 
exercised  in  this  matter,  we  have  no  reason 
to  doubt 

[3, 4]  In  the  third  assignment  of  error,  coun- 
sel for  appellant  complain  that,  in  the  cross- 
CTamlnatiwi  of  the  witness  Mormon,  the  dis- 


trict attorney  went  beyond  the  scope  of  the 
direct  examination.  We  do  not  see  that  it 
went  farther  than  was  required  to  bring 
out  the  whole  truth  with  reference  to  the 
subject  of  the  Inquiry.  Nor  does  It  appear 
that  the  trial  judge  In  commenting  upon  this 
testimony  made  It  any  stronger  than  he  was 
warranted  In  doing.  He  cautioned  the  Jury 
that  they  were  to  take  their  own  recollection 
of  the  testimony,  and  not  that  of  counsel,  or 
of  the  court. 

The  criticism  of  the  trial  Judge,  for  his 
definition  of  voluntary  manslaughter,  whicli 
appears  in  the  fifth  and  sixth  specifications 
of  error.  Is  without  justification.  The  def- 
inition which  he  gave  was  an  ample  one. 
Nor  does  the  suggestion  In  the  seventh  as- 
signment, that  the  court  unduly  minimized 
the  testimony  as  to  the  shots  which  were  fir- 
ed outside  the  house,  before  the  shooting  oc- 
curred inside,  seem  to  us  to  merit  any  serious 
consideration. 

Upon  the  former  appeal,  we  expressed  the 
opinion  that  the  interests  of  Justice  required 
fuller  Instructions  to  the  jury  upon  the  rights 
of  a  householder  to  defend  himself  against 
a  violent  intruder.  Upon  the  last  trial  the 
court  met  this  suggestion  by  dwelling  fully 
upon  this  phase  of  the  case,  and  the  result  Is 
that  counsel  for  appellant  now  complain  ot 
the  extent  of  the  instructltm  and  of  the  de- 
tailed illustrations  that  were  given.  It 
would  seem  tbat-in  Oils  particular  it  ia  dif- 
ficult to  satisfy  the  re^nlrments  of  counseL 
Their  complaint  is  in  this  respect  somewhat 
captious,  and  is  not  well  founded. 

In  the  ninth  assignment^  an  extract  tarn. 
the  dbarge  Is  presented  whlcih  Is  alleged  to 
have  been  orroneoua.  Wber^n  it  was  Incw- 
rect  does  not  appear.  It  was  merely  a  reci- 
tal of  the  substance  of  the  testimony  of  two 
of  the  witnesses.  This  evidence  was  properly 
a  subject  of  argument  for  the  jury,  but  It 
presents  no  question  of  law  which  properly 
calls  for  consideration  upon  our  part. 

[6]  Upon  the  case  as  a  whole  we  find  that 
the  evidence  presented  by  the  commonwealth 
contained  the  Ingredients  necessary  to  con- 
stitute murder  of  the  first  degree.  Beyond 
this  Inquiry  It  Is  not  our  duty  or  our  province 
to  go.  We  are  not  to  review  the  facts,  In 
order  to  determine  the  question  of  guilt  or 
innocence.  That  was  for  the  jury.  Appel- 
lant has  had  the  benefit  of  a  second  trial, 
very  carefully  conducted,  and  has  been  af- 
forded full  opportunity  to  present  the  facts 
upon  which  he  relied  as  a  defense.  His  coim- 
sel  have  been  untiring  In  his  behalf,  and 
have  exerted  themselves  with  a  zeal  that  has 
gone  to  the  extreme  limit,  In  invoking  the 
aid  of  every  possible  legal  position  which 
they  deemed  might  be  of  advantage  to  the 
defendant.  The  microscopic  scrutiny  of  the 
record  by  counsel  for  appellant  has  not  re- 
sulted in  presenting  to  us  anything  which  we 
feel  can  fairly  be  regarded  as  erroneous  * 
In  the  trial  o£  the  case. 
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It  remains,  tbercEfore,  but  to  say  that  the 
Judgment  Is  affirmed,  and  to  direct  that  the 
record  be  remitted  to  tiie  coart  below  lev  the 
purpose  of  execution. 


BARBEB  T.  ADAMS,  Town  Treasurer. 
(No.  4T70.) 

(Supreme  Court  of  Rhode  lalaad.   Jan.  6, 1915.} 

1.  Taxation  (S  640*)— Tax  Colleotob— Com- 
pensation—Aoeeeuent  WITH  Town— Acts 
of  Codhcil. 

Under  Gen.  Laws  1909,  c.  62,  |  4,  providing 
a  town  tax  collector  shall  be  ^aid  certain  fecsj 
unless  he  shall  have  agreed  with  the  town  for 
a  less  sum,  attempt  of  the  town  council  to  fix 
his  salary  at  a  meeting  subsequent  to  that  at 
which,  under  chapter  49,  {  13,  it  elected  hiooj 
he  in  the  meantime  having  become  fully  qnali* 
fied,  by  compliance  with  sections  15  and  IT  as  to 
engagement  and  bond,  Is  ineffectual. 

[Ed.  Note.— For  other  cases,  see  Taiatiouj 
Cent  Dig.  8S  1043-1050 ;  Dec.  Dig.  1  540.*] 

2.  Taxation  (8  549*)— Tax  Oou-ectob— Com- 
FBHBATiON— Agreement  with  Town  — Fi- 
NAsciAt  Town  Meeting. 

The  election  of  a  town  collector  being  com- 
mitted by  Gen.  Laws  1009,  c.  49,  IS  1,  13,  to 
the  genera]  town  meeting  or,  it  failing  to  actj 
to  the  town  council,  action  of  the  financial  towq 
meeting  in  appropriating  a  certain  sam  as  hia 
salary  is  ineffectual,  within  chapter  62,  {  4. 
providing  'that,  unless  be  shall  have  agreed 
with  the  town  for  a  less  sum.  be  shall  be  paid 
certain  fees,  which  shall  be  paid  out  of  the  town 
treasury ;  the  financial  town  meeting  not  being 
the  town,  and  appropriation  by  it  for  payment 
of  the  fees  not  being  necessary^  the  statute  di- 
recting their  payment  from  the  town  treasury, 
[Ed.  Note.—For  other  cases,  see  Taxation, 
Cent.  Dig.  8§  1043-3050;  Dec.  T>ig.  {  549.*1 

3.  Towns  (S  11*)— Division— Cause  of  Ac- 
tion Against  Old  Town— Action— Stat- 
utes. 

Under  Iaws  1913,  c.  1012,  dividing  the 
town  of  W.  into  two,  one  W.,  the  other  W.  W., 
section  14,  providing  that  if  suit  be  brought 
on  causes  of  action  against  the  present  town 
It  shall  be  in  the  manner  prmcnbed  by  Gen. 
Laws  1909,  c.  46,  "but  against  both  the  townsj** 
it  is  intended  that  such  an  action  be  brought, 
as  provided  in  said  chapter  46,  i  12,  against 
the  town  treasurer;  and  being  brought  before 
dection  of  officers  for  the  new  town,  till  which 
time  section  11  of  the  act  of  division  provides 
the  ofTioers  of  the  old  town  shall  bold  office  and 
perform  duties  for  both  towns,  it  is  immaterial 


that  action  is  against  "A.,  •  •  *  town 
urcr  of  •  *  ^  W.,"  without  mention  ot  W. 
W. ;  the  treasurers  of  both  new  towns  being,  on 
their  election,  summoned  in  to  prevent  abate* 
ment  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Towns,  Gent 
Dig.  S§  16-19 ;  Dec  Dig.  8  11-*} 

4.  Towns  (S  11*)— Division— Cause  or  Ao* 
TioN  Aoainot  Old  Town  —  Action  —  Pbe- 

BENTING  Claim— STATDTEa. 

Under  Laws  1913,  c.  1012,  dividing  a  towi} 
into  two,  section  14,  providing  it  suit  be  brought 
on  a  cause  of  action  against  the  present  town 
it  shall  be  in  the  manner  prescribed  by  Gen. 
Laws  1909,  c.  46,  the  presentation  of  the  claim 
to  the  council  of  the  old  town  before  division 
was  all  that  was  necessary  under  said  chapter 
46,  S  12,  as  a  condition  precedent  to  maintaininj; 
suit;  and  presentation  thereof  to  the  councils 
of  the  new  town  was  not  required. 

[Ed.  Note. — For  other  cases,  see  Towns,  CenL 
Dig.  H  16-19 :  Dec.  Dig.  f  11.*] 


Case  Certified  from  Supertor  Court,  Kent 
County. 

Action  by  Herbert  W.  Barber  against 
Dwigbt  R.  Adams,  Town  Treasurer.  Case 
certified  to  Supreme  Court  on  agreed  state- 
ment of  fiicts.  Judgment  ordered  for  plaln- 

tiir. 

Mumford,  Huddy  &  Emerson,  of  Providence 
(Charles  O.  Mumford,  of  Providence,  of  coun- 
sel), for  plaintiff.  Quinn  &  Kernan,  of  Provi- 
dence, for  PhlUp  Duffy,  Town  Treasurer  of 
West  Warwick.  Harold  R,  Curtis,  of  Provi- 
dence, for  defendant  Howard  V.  Allen. 

PARKHURST,  J.  This  case  comes  before 
this  court  upon  an  agreed  statement  of  facts 
filed  in  the  superior  court  within  and  for 
the  county  of  Kent,  and  certified  therefrom 
to  this  court  for  its  determination,  under  the 
statute,  Gen.  Laws  of  R.  I.  1900,  c.  298,  f  4. 
The  agreed  statement  of  facts  is  as  follows: 

The  plaintiff,  Herbert  W.  Barber,  was  upon 
the  14th  day  of  November,  A,  D.  1010,  duly 
elected  collector  of  taxes  of  said  town  of 
Warwick,  by  the  town  council  of  said  town. 

The  record  of  said  town  conncU  la  as  fol* 
lows: 

"The  council  appoints  the  following  town  of- 
ficers and  fixes  salaries:  Town  solicitor,  Lester 
T.  Murphy ;  salary  $600.00  per  annum.  Judge 
of  probate,  Lester  T.  Murphy ;  salary  $600.00 
per  annum.  Collecter  of  taxes,  Herbert  W.  Bar- 
ber. Town  auditor,  Joseph  H.  Potter ;  salary, 
^600.00  per  annum.  Janitor  of  town  hal^ 
Charles  H.  Arnold;  salary,  $13.00  per  week. 
Commissioners  of  highways— Highway  district 
No.  1,  Henry  B.  Matteson ;  Highway  district 
No.  2,  S.  Winfield  Himea :  Highway  district 
No.  S,  Jos«>h  Gagntm;  Highway  district  No.  4j 
James  0.  Ludlow.  The  compensation  for  each 
of  the  above  officers  being  fixed  at  |2JiO  for 
each  day's  work  performed." 

The  town  council  at  said  meeting  held 
upon  tSie  14131  day  of  November,  A.  D.  1910, 
did  not  fix  or  purport  to  flx  the  salai7  or 
compoisatlon  of  said  tax  collector,  nor  offer 
any  ram  to  said  plaintiff  for  serrlcea  to  be 
performed  by  him  as  said  tax  collector,  bnt 
adjourned  without  fixing  or  attempting  to 
flx  said  compensation  or  maklDg  any  offer 
to  said  plaintiff. 

Thereafter  upon  the  same  day,  to  wit,  the 
14th  day  of  November,  A.  D.  1010,  the  said 
Herbert  W.  Barber,  plaintiff,  took  the  fol- 
lowing engagemNit  before  James  T.  Lock- 
wood,  notary  public: 

"State  of  Rhode  Island,  etc.,  County  of  Kent— 

sc.: 

"In  Warwick,  in  said  county  and  state,  on 
this  14th  day  of  November,  A.  D.  1910.  Herbert 
W.  Barber  came  personally  before  me  and  made 
oath  that  he  will  be  true  and  faithful  unto  said 
state,  and  support  the  laws  and  constitution 
thereof,  and  the  constitution  of  the  United 
States:  and  that  he  will  well  and  truly  execute 
the  office  of  collector  of  taxes  in  and  for  said 
town  of  Warwick  for  the  year  ensuing,  until 
another  be  engaged  in  his  place,  or  untU  he  be 
legally  diacbarged  therefrom. 

"James  T.  Lockwood,  Notary  Public." 

That  upon  the  following  day,  to  wit,  the 
15th  day  of  November,  A.  D.  1910,  by  the 
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electors  of  said  town  of  Warwick  qualified 
to  vote  upon  any  propOBitlon  for  the  expeudl- 
tilre  of  money  or  the  imiwBttlon  of  a  tax. 
assembled  in  financial  town  meeting,  it  was 
voted  as  follows: 

"The  following  nmiB  of  money  are  bereb;  ap- 
propriated as  the  salaries  of  the  town  officers 
named  telow  for  the  year  «>8uing,  and  the  town 
treasorer  is  hereby  forbidden  to  pay  any  of^ 
fleer  named  in  this  resolution  any  sum  of  money 
in  excess  of  the  amounts  hereby  appropriat- 
ed: Toi  collector.  $800.  •  *  •» 

Meetings  of  the  said  town  council  were 
held  npon  the  22d  day  of  November,  the  25th 
day  of  November,  the  26th  day  of  November, 
the  29th  day  of  November,  the  27th  day  of 
December.  A.  D.  1910,  and  the  24th  day  of 
January,  A.  D.  1911,  and  at  none  of  said 
meetings  were  any  votes  passed  fixing  or  pur- 
porting to  fix  the  salary  or  compensation  of 
the  collector  of  taxes  or  offering  to  the  plain- 
tiff any  snm  for  compensation  for  services 
to  be  performed  tty  bim  aa  collector  of  taxes 
as  aforesaid. 

The  plaintiff  presented  to  the  town  council 
at  Its  meeting  held  upon  the  24th  day  of 
January,  A.  D.  Iftll,  the  following  conunn- 
uicatlon: 

"To  the  HoDorabld  Town  Oouncil  of  the  Town 
of  Warwick  and  to  said  Town  of  Warwick: 
The  undersigned,  having  been  elected  collector 
of  taxes  of  said  town,  hereby  makes  known  to 
■aid  town  council  and  to  said  town  that  he  de- 
clines to  accept  the  sum  specified  by  the  vote  of 
the  finsncial  town  meeting  of  said  town  as  com- 
pensation for  bis  services  as  collector  of  taxes 
for  the  ensuing  year  and  refuses  to  agree  with 
said  town  upon  the  snm  so  specified  in  said 
vote. 

"Very  respectfully,  Herbert  W.  Barber." 

And  said  communication  was  read  to  the 
council,  and  It  was  thereupon  voted  that  said 
communication  be  received  and  recorded. 

At  the  same  meeting  of  the  said  town  coun- 
cil, the  said  plaintiff  presented  his  bond 
which  was  dated  November  30,  1910,  to  said 
town  council  for  Its  approval,  and  it  was 
-'voted,  that  the  same  be  and  is  referred  to 
the  solicitor,"  And  at  the  same  meeting  the 
bill  of  the  surety  company  which  had  execut- 
ed said  bond  as  surely  for  premium  on  said 
bond  was  presented  and  ordered  paid. 

At  a  meeting  of  the  town  council  held  up- 
on the  4th  day  of  February,  A.  D.  1911,  it 
was  *'Toted,  that  the  bond  presented  by  Her- 
bert W.  Barber  for  tax  collector  on  Janu- 
ary 24,  191<^  for  approval  and  acceptance 
by  file  tovrn,  be  and  the  same  is  hereby  not 
approved  or  accepted."  At  the  same  meeting 
it  was  "voted,  tiiat  the  sum  of  six  hundred 
dollars  be  and  the  same  is  hereby  appropriat- 
ed as  the  compensation  for  Uie  tax  collector 
for  the  ensning  year."  Exc^t  for  this 
vote,  no  action  was  taken  by  said  town  coun- 
cil fixing  or  attemptli^  to  fix  the  compensa- 
tion for  tax  collector. 

After  file  acUon  of  the  town  council  npon 
the  4th  day  of  February,  A.  D.  1911.  In  vot- 
ing tbat  the  bond  of  the  plaintiff  aa  tax 
collector  be  not  accepted  nor  allowed,  the 
plaintiff  brought  his  petition  for  writ  of 


mandamus  against  the  members  of  the  town 
council,  to  compel  them  to  approve  and  ac- 
cept his  bond;  said  petition  was  heard  be- 
fore the  superior  court,  hla  honor  Mr.  Pre- 
siding Justice  Tanner  presiding,  and  said 
petition  was  granted,  and  writ  of  mahaamns 

.  was  ordered  to  issue. 

At  a  meeting  of  said  town  council  held 
upon  the  28th  day  of  February,  A.  D,  19U« 
it  was  voted  that  the  bond  of  the  tax  col- 
lector be  approved  and  accepted.  At  the 
same  meeting,  the  plaintiff  presented  to  said 
town  council,  when  in  session,  the  foUovrlng 
communication: 

"Warwick,  R.  I.,  February  28,  1911. 
"The  Honorable  Town  Council  of  the  Town 
of  Warwick  end  the  said  Town  of  Warwick— 
Oentlemen:  ^e  undersigned  having  been  elect- 
ed collector  of  taxes  of  said  town  of  Warwick, 
hereby  makes  known  to  said  town  council  ana 
to  said  town  that  he  declines  to  accept  the  sum 
specified  by  the  vote  of  the  financial  town  meet- 
ing of  said  town,  and  also  tbc  sum  specified  in 

,a  vote  of  the  town  oouncil  of  said  town  attempt- 
ing to  fix  the  compensation  of  said  collector  of 
taxes  and  refuses  to  agree  with  said  town  upon 
the  sum  so  specified. 

"Very  respectfully,     Herbert  W.  Barber, 

CoUector.** 

And  the  same  was  read  to  the  council,  and 
it  was  voted  that  the  same  be  laid  upon  the 
table. 

At  the  financial  town  meeting  aforesaid 
held  upon  the  15th  day  of  November,  A.  D. 
1910,  it  was  voted  that  a  tax  be  levied  npon 
the  real  property  and  personal  property  be- 
longing to  inhabitants  of  said  town  of  War- 
wick and  other  ratable  property  therein,  and 
that  the  board  of  assessors  of  taxes  should 
assess  and  apportion  said  tax  on  the  31st 
day  of  December,  A  D.  1910,  pursuant  to 
which  said  vote  the  assessors  of  taxes  of  said 
town  of  Warwick  did  upon  the  date  prescrib- 
ed, namely,  the  31st  day  of  December,  A.  D. 
1910,  assess  and  apportion  on  the  inhabitants 
of  said  town  and  the  ratable  property  there- 
in a  tax  at  the  rate  and  In  the  manner  pre- 
scribed by  said  vote  of  said  financial  town 
meeting  and  thereafterwards,  to  wit,  npon 
the  28th-  day  of  February,  A.  D.  1911,  the 
plaintiff  being  then  and  there  town  treasur- 
er of  said  town  as  well  as  collector  of  taxes 
thereof,  received  from  the  town  clerk  of  said 
town  of  Warwick  the  warrant  of  said  town 
clerk  commanding  said  plaintiff  to  proceed 
and  collect  the  several  sums  of  money  ex- 
pressed in  the  copy  of  the  assessment  of  tax- 
es to  which  said  warrant  was  affixed,  and  the 
plaintiff  forthwith  did  proceed  and  did  exe- 
cute the  duties  imposed  xtpoa  him  as  col- 
lector of  taxes  aforesaid,  and  did  collect  the 
several  suras  of  money  In  said  assessment  ex- 
nreased,  of  the  powins  and  estates  liable  there- 
for, to  the  amount  of  fl75,642.^  and  did 
pay  over  the  sums  so  collected  to  the  said 
Herbert  W.  Barber,  who  was  Uien  and  there 
town  treasora,  and  to  Dwlght  R.  Adams, 
who  thereafterwards  became  town  treaanrer; 
the  said  plaintiff  having  resigned  hla  oflBce  as 
town  treasurer,  and  the  said  Dwlght  R. 
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Adams  having  been  elected  to  succeed  hint 
and  haTlDK  Qualified  as  sadt  town  treasnxer, 
and  paid  over  to  the  duly  authorized  town 
treasurer  of  said  town  all  the  sums  so  col- 
lected by  him. 

Tb&t  more  than  40  days  prior  to  the  com- 
mencement oC  this  action,  to  wlt^  upon  the 
20th  day  of  January.  A.  D.  1913,  the  said 
plaintiff,  claiming  that  he  had  not  agreed 
wlQi  said  town  o£  Warwick  for  a  less  com- 
pensation than  5  per  centum  of  the  sums 
collected  by  him,  presented  to  said  town  coun- 
cil of  said  town  of  Warwick  tUa  claim  for 
compensation,  to  wit,  for  ff  per  centum  of  the 
taxes  theretofore  collected,  amounting  to  the 
sum  of  ^1^,942.78,  the  amount  claimed  by 
said  plainUfl  being  f8,7S2.14,  and  then  and 
there  presented  to  said  town  council  the  par- 
ticular account  of  said  claim,  debt,  and  de- 
mand and  how  the  same  was  contracted  and 
incurred,  and  no  just  and  due  satisfaction 
has  been  made  to  him  by  the  town  treasurer 
of  said  town  or  by  any  other  person,  and  no 
part  of  the  sum  claimed  by  him  has  been 
paid. 

Said  claim  for  compensation  was  never  pre- 
sented to  the  town  council  of  the  town  of 
West  Warwick,  or  to  any  other  council  or 
body  than  the  said  town  council  of  Warwick. 

That  in  November,  A.  D,  1913,  the  town  of 
Warwick  having  been  dlrlded,  Howard  V,  Al- 
len was  elected  town  treasurer  of  the  town 
of  Warwick  and  has  duly  qualified  as  said 
town  treasurer  of  the  town  of  Warwick,  and 
PhlUp  Duffy  was  duly  elected  town  treasurer 
of  the  town  of  West  Warwick  and  has  duly 
qualified  and  accepted  such  office,  and  said 
newly  elected  and  qualified  town  treasurers 
of  Warwick  and  West  Warwick,  respective- 
ly, have  been  upon  the  plaintiff's  motion  sum- 
moned in  and  made  parties  defendant  to  this 
action. 

That  the  defendant  excepted  to  this  action 
of  the  superior  court,  and  the  said  Duffy  as 
town  treasurer  of  West  Warwick  entered  his 
appearance  herein  under  protest  and  filed  an 
exception  to  the  said  ruling  of  the  court  sum- 
moning him  In  as  party  defendant  as  afore- 
said. 

Wherefore,  the  parties  hereto  respectfully 
inquire  whether  upon  the  foregoing  state  of 
facts  tbe  plaintiff,  Herbert  W.  Barber,  Is  en- 
tlUed  to  Judgment  against  the  defendants 
herein  or  either  of  them  for  the  sum  of  mon- 
ey so  claimed  by  him  or  for  any  part  thereof. 

It  wHI  be  convenient  at  this  point  to  ex- 
amine the  statutes  as  to  tbe  election  and 
quallflcatlan  of  a  collector  of  taxes  In  order 
clearly  to  ascertain  what  is  his  status  under 
the  law.  Gen.  Laws  1909,  c.  49,  |  1,  pro- 
vides; 

"The  electors  in  each  town  shall  aoDually, 
on  their  town  election  dnyB,  choose  and  elect 
•  •  *  (namin?  various  other  town  officers)  •  •  • 
one  or  more  collectors  of  taxes.   •   •   •  " 

Section  18  provides : 

"In  case  any  town  shall,  on  the  day  of  any 
aach  amiual  election,  fail  to  elect  any  of  the 


officePB  whom  they  may  lawfully  choose,  except 
town  clerk,  town  council,  Justices  of  the  peace 
and  town  treasurer,  the  said  officers  shall  be 
elected  by  the  town  council  of  the  town  at  their 
next  meeting :  Provided,  however,  that  town 
councils  may  postpone  the  election  of  any  of 
said  officers  to  some  future  meeting;  and  tbe 
several  towns  shall  have  full  power  to  delegate 
to  their  respective  town  councils  the  election  of 
any  of  the  officers  whom  such  town  may  law- 
fully choose,  except  town  clerk,  town  council, 
justices  of  the  peace  and  town  treasurer." 

Section  15  provides  the  form  of  engagement 
to  be  taken  by  persons  elected  to  office,  the 
same  as  was  taken  by  the  plalutUI  in  this 
case,  as  shown  In  the  agreed  statement  of 
facts. 

As  to  bond,  said  chapter  49,  {  17,  provides : 
"Every  collector  of  taxes  shall  give  bond,  with 
sufficient  surety,  for  the  faithfal  performance  of 
such  trust,  to  the  town  treasnrer  of  the  town 
for  which  he  is  chosen,  in  sudi  sum  as  the  said 
town  or  the  town  council  of  said  town  shall  de- 
termine, not  exceeding  double  the  amount  of  the 
tax  wiUi  the  coiiecti<m  of  wliich  he  aliall  be 
charged.  Whenever  any  town  shall  elect  its 
town  treasurer  collector  of  taxes  for  sncb  town, 
the  bond  to  be  given  by  such  collector,  under  the 
provisions  hereof  shall  be  given  to  the  town,  and 
shall  be  delivered  to  the  town  conncil  for  safe 
keeping,  and  upon  the  happening  of  any  breach 
of  the  condition  of  the  said  bond,  an  action 
thereon  may  be  commenced  in  the  name  of  the 
town  to  whudi  It  was  given." 

Aa  to  compensation,  see  .dupter  62,  {  ^  as 
follows: 

"Assessors  shall  receive  such  compensation  as 
the  town  shall  allow ;  town  clerks  shall  be  paid 
for  copying  tax  bills  as  for  other  copies;  and 
collectors  shall  be  paid  for  collectinR  at  the 
rate  of  five  per  centum,  unless  they  shall  have 
agreed  with  the  town  for  a  less  sum  ;  which  fees 
shall  be  paid  out  of  the  town  treasury.  In  case 
of  distraint  of  personal  property,  or  levy  on 
land,  the  collector  shall  have  the  same  fees  as 
sherib  have  in  similar  cases." 

This  provision  as  to  compensation  Is  of 
ancient  origin  in  the  laws  of  this  state.  The 
same  provision  appears  in  the  Revision  of 
1798,  p.  418,  S  25,  which  reads  thus: 

"And  be  ft  further  enacted,  that  the  asses- 
sors shall  be  allowed  one  and  one  quarter  per 
cent,  for  apportioning  each  tax,  and  the  town 
clerk  for  copying  the  tax  bills  shall  be  paid  as 
for  other  copies,  and  the  collector  shall  be  paid 
for  collecting  at  the  rate  of  five  per  cent,  unless 
be  shall  have  agreed  with  the  town  therefor  for 
a  less  sum,  which  feea  shall  be  paid  out  of  each 
town  treasury." 

This  provision  appears  without  substantial 
change  through  all  subseaurat  revisions  down 
to  the  last ;  and  the  same  may  be  said  as  to 
the  substance  of  the  other  provisions  above 
quoted.  See  Laws  of  1T98,  p.  331  et  aeq. 

It  thus  appears  that  on  November  14, 1910, 
the  plaintiff,  being  already  town  treasurer, 
was  duly  elected  collector  ot  taxes  by  the 
town  council,  which  had  full  authority  to  so 
elect  him,  and  immediately  on  the  same  day 
complied  with  the  provisions  of  t^e  statute 
by  taking  the  oath  of  office;  and  that  there- 
after (there  being  no  time  fixed),  befwe  bis 
active  duties  as  collector  of  taxes  commenc- 
ed, he  procured  a  bond  from  a  surety  com- 
pany and  tendered  It  to  the  town  council. 
The  bond  bore  date  November  30,  1910,  and 
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was  presented  to  the  town  council  at  a  meet- 
ing held  January  24,  1911.  The  bond  was  re- 
ceived by  the  council  and  referred  to  the 
town  solicitor,  and  the  bill  of  the  surety 
company  for  premiums  on  the  bond  was  pre- 
sented to  the  council  and  ordered  paid.  That 
at  the  same  time  (January  24,  1911),  by  writ- 
ten notice  addressed  to  the  town  council  and 
the  town  of  Warwick  and  filed  with  the  coun- 
cil, he  made  it  known  that  be  declined  to  ac- 
cept the  sum  specified  by  the  financial  town 
meeting  aa  compensation,  and  refused  to 
agree  with  the  town  upon  that  sum.  Up  to 
this  time  no  action  had  been  taken  by  the 
town  council  looking  to  any  agreement  with 
the  plaintiff  as  to  his  compensation  or  at- 
tempting to  fix  the  same;  nor  was  any  such 
action  taken  on  the  part  of  the  town  council 
until  February  4,  1911,  when  at  a  meeting 
of  the  council  it  was  voted  that  the  bond 
presented  on  January  24th  be  not  approved ; 
and  it  was  also  voted  to  appropriate  ¥600  for 
compensation  for  the  tax  collector  for  the 
ensuing  year.  The  plaintiff  thereupon  pro- 
cured  a  writ  of  mandamus  from  the  superior 
court  commanding  the  town  couucil  to  ap- 
prove and  accept  his  bond;  and  on  February 
28, 1911,  the  council  voted,  in  accordance  with 
that  mandate,  that  the  bond  of  the  tax  col- 
lector be  approved  and  accepted.  On  said 
February  28th,  be  again,  by  written  notice 
addressed  to  the  town  council  and  to  the  town 
of  Warwick  and  filed  with  the  council,  made 
It  known  tliat  he  declined  to  accept  tlie  sum 
above  referred  to  as  his  compensatikm  as  col- 
lector of  taxes,  and  refused  to  agree  with 
the  town  upon  that  sum;  and  on  said  Febru*. 
ary  28th  the  plaintiff  received  the  warrant  of 
the  town  clerk  with  the  copy. of  the  assess- 
ment of  taxes  made  by  the  assessors  in  due 
course  of  law  attached  thereto,  commanding 
him  to  proceed  and  collect  the  taxes;  and 
he  thereafter  did  proceed  and  collected  the 
amount  of  taxes  set  forth,  and  turned  the 
same  over  to  the  town  treasurer.  Thereafter 
he  presented  hia  claim  to  the  town  council, 
and,  the  same  not  having  been  satisfied,  be 
brought  this  suit. 

No  claim  Is  made  that  there  was  any  ir- 
regularity on  the  part  of  the  plaintiff  In  his 
proceedings.  He  was  duly  elected;  he  duly 
qualified  by  taking  the  engagement  required 
by  law  and  by  giving  bond  with  sufBcieut 
surety  to  the  town  and  delivering  the  same 
to  the  town  council ;  and  his  bond  was  finally 
approved  and  accepted  before  he  commenced 
the  collection  of  taxes;  he  proceeded,  pur- 
suant to  lawful  warrant,  to  collect  the  taxes 
assessed,  and  did  collect  the  same,  and  sea- 
sonably filed  his  claim  for  compensaMon  at 
the  rate  of  5  per  cent,  with  the  town  council, 
and  after  proper  lapse  of  time  brought  this 
suit;  be  has  not  agreed  with  the  town  for  a 
less  sum,  but  has  declined  so  to  agree  upon 
two  occasions. 

The  main  contention  of  the  defendants  Is 
that;  Because  the  financial  town  meeUng  tm 


November  15,  1910,  In  making  appropriations 
for  salartes  of  several  town  officers,  appro- 
priated the  sum  of  f 600  for  the  salary  of  the 
tax  collector,  and  forbade  Its  town  treasurer 
to  pay  any  ofl3cer  named  any  sum  of  money 
in  excess  of  the  amount  appropriated,  and 
because  the  plaintiff  thereafter  accepted  the 
office  by  completing  his  qualification  as  to 
filing  bond  and  by  executing  the  duties  of 
the  office  with  notice  of  siich  action,  the  plain- 
tiff became  thereby  hound  to  accept  the  sum 
of  $600  In  full  for  his  compensation,  although 
he  had  twice  said  that  he  would^not  accept 
it  and  would  not  agree  with  the  town  for 
that  aniount  This  court  cannot  sustain  this 
contention. 

[1]  The  statute  (chapter  €2,  S  4,  above  quot- 
ed) plainly  says  "collectors  shall  be  paid  for 
collecting  at  the  rate  of  five  per  centum,  un- 
less they  shall  have  agreed  with  the  town  for 
a  less  sum;  which  fees  shall  be  paid  out  or 
the  town  treasury."  Under  this  statute  of 
such  ancient  origin,  the  collector  of  taxes 
stands  upon  a  different  footing  from  most 
other  town  officers ;  he  appears  to  be  the  only 
town  officer  whose  fees  are  now  definitely 
fixed  by  statute  upon  a  percentage  basis; 
formerly  assessors  of  taxes  were  allowed 
"one  and  one  quarter  per  cent,  for  apportion- 
ing each  tax."  See  Laws  of  1798,  p.  418,  $• 
25,  sapra.  In  order  that  the  collector  should 
be  held  to  have  forfeited  his  right  to  de- 
mand 5  per  cent  It  is  necessary  that  be  "shall 
have  agreed  with  the  town  for  a  less  sum.** 

It  Is  true  that  this  court  Jield  in  Barber  v. 
Adams,  33  R.  I.  481,  83  Atl.  262  (a  suit  be- 
tween tbe  same  parties  as  in  the  case  at  bar, 
for  compensation  for  collecting  tax  of  1909- 
10),  that  the  plaintiff  could  not  recover  5  per 
cent,  upon  tbe  amount  collected;  but  in  that 
case  the  town  council  had  elected  the  plain- 
tiff collector  of  taxes,  and,  at  the  same  meet- 
ing, had  voted  to  fix  his  salary  at  $600.  Up- 
on page  484  of  33  R.  I.,  on  page  263  of  83 
Atl.,  the  court  said  as  follows: 

"The  plaintiff  lays  stress  upon  tbe  fact  that 
in  the  case  at  bar  the  vote  of  the  town  council, 
fixing  the  compensation  of  the  tax  collector, 
was  passed  after  tbe  plaintiff's  election.  It  waa, 
however,  passed  at  tbe  seme  meeting,  was  clear- 
ly intended  by  the  council  as  a  condition  of  the 
election,  and  was  known  by  the  plaintiff  before 
he  qualified  and  gave  bond.  We  are  of  the  opin- 
ion that  the  vote  in  question  attach(>d  itself  to 
tbe  election  of  the  plaintiff  as  a  condition  there- 
of; and  that  the  plaintiff,  by  qualifying  nnder 
that  election,  must  be  held  to  have  acceiited  the 
condition  and  oereed  with  the  town.  The  fact 
that  tbe  plaintiff  notified  the  town  council  that 
he  refused  to  agree  with  the  town  unon  the  sum 
specified  in  the  vote  of  the  financial  town  meet- 
ing does  not  affect  the  case.  The  town  did  not 
change  its  position  or  modify  the  conditioa  at- 
tached to  the  plaintiCfa  election." 

In  the  case  at  bar  the  town  council  took  no 
action  in  inference  to  the  salary  of  the  col- 
lector of  taxes,  at  tbe  meeting  at  which  he 
was  elected ;  and  it  was  not  until  the  meet- 
ing of  February  4, 1911,  that  the  town  council 
took  action  by  voting  to  appropriate  |G00  for- 
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compensation  for  the  collector.  Bat  in  the 
meantime  the  plaintiff  had  taben  his  engage- 
ment (November  14,  1910),  bad  filed  his  bond 
(January  24,  1911),  which  bond  was  subse- 
quently accepted  and  approved  by  the  town 
council  (February  28,  1911)  pnrsnant  to  the 
writ  of  mandamua  of  tbe  sujwrlor  court 
This  bond  then  must  be  deemed  to  have  tak- 
en elTect  as  of  the  date  of  the  delivery  there- 
of to  the  town  council  (jimnary  24,  1911); 
and  therefore  the  plaintiff  must,  as  a  mat- 
ter of  law,  be  deemed  to  have  become  fally 
qualified  prior  to  the  action  of  the  town  coun- 
cil on  February  4, 1911,  when  It  attempted  to 
fix  hia  salary  at  $600  by  appropriation.  This 
state  of  facts  so  far  distinguishes  the  case 
at  bar  from  Barber  v.  Adams,  33  B.  I.  481, 
83  Atl.  2^,  as  to  make  the  latter  case  of  no 
authority  In  the  decision  of  the  case  at  bar. 
The  attempt  by  the  town  council  in  the  case 
at  bar  to  fix  the  salary  of  the  plaintiff  was 
of  no  effect  under  these  circumstances. 

The  town  council  had  no  power  to  compel 
the  collector  of  taxes  to  accept  $600,  or  to 
"agree  with  the  town."  The  council  could 
have  annexed  the  same  condition  to  the 
elecUon  as  in  33  R.  I.  481,  83  Atl.  262,  su- 
pra, by  vote  at  tbe  time  of  the  election  of 
tbe  collector ;  but  it  did  not  do  so. 

[2]  Tbe  action  of  tbe  financial  town  meet- 
ing was  equally  of  no  effect  The  statute  it- 
self fixes  the  compensation  of  tbe  collector 
of  taxes  at  5  per  cent  unless  he  "shall  have 
agreed  with  the  town  for  a  less  sum ;  which 
fees  shall  be  paid  out  of  tbe  town  treasury." 

We  have  heretofore  held,  In  Cornell  v. 
Barber,  31  R.  I.  358,  364  et  seq.,  76  Atl,.  801, 
that  the  electors  qualified  to  vote  In  a  finan- 
cial town  meeting  "do  not  constitute  the 
town."  See,  also,  Qulnn  v.  Barber,  31  R.  I. 
538,  542,  77  AU.  1003.  The  financial  town 
meeting  has  nothing  whatever  to  do  with  the 
election,  qualification,  or  removal  of  the  col- 
lector of  taxes;  all  these  matters  are  com- 
mitted by  the  several  provisions  of  statutes 
above  quoted  to  tbe  general  town  meeting  at 
which  all  the  qualified  voters  of  the  town 
have  the  right  to  vote,  or  by  delegation  to  tbe 
town  council,  In  case  the  town  meeting  does 
not  elect  And  tbe  statute  last  above  quoted 
as  to  compensation  is  In  itself  an  appropri- 
ating statute,  fixing  the  fees  and  directing 
their  payment  out  of  the  town  treasury. 
There  Is  no  need  of  any  appropriation  by  the 
financial  town  meeting  to  pay  these  fees;  and 
even  if  the  financial  town  meeting  should  fall 
or  refuse  to  appropriate  any  money  for  these 
fees,  or  in  express  terms  direct  the  town 
treasury  not  to  pay  them,  nevertheless  the 
statute  is  of  higher  obligation  than  the  ac- 
tion of  the  financial  town  meeting  and  most 
be  obeyed. 

Ve  are  not  unmindful  of  the  dedston  In 
Qulnn  T.  Barber,  81  K  I.  538,  544,  77  AtU 
1003,  1006,  where  the  financial  town  meeting 
of  Warwick  bad  voted  "that  the  annual  sal- 
ary of  each  member  of  the  town  council  shall 


be  fifty  dollars  which  sum  shall  be  his  full 
comi>ensatlon  for  all  services  performed  by 
him  as  a  member  of  ttie  town  council  or  any 
committee  thereof,  for  any  services  perform- 
ed by  him  for  the  town  in  any  capacity  dur- 
ing tbe  teim  for  which  he  was  elected,"  and 
where  It  appeared  that  the  town  treasurer 
had  paid  members  of  the  town  council  at  the 
rate'  of  V200  per  annum  In  vlokitlon  of  said 
vote,  and  threatened  to  continue  to  pay  at 
such  rate,  etc.,  and  where  an  Injunction  was 
sought  to  prevent  the  town  treasurer  from 
paying  in  excess  of  the  amount  apiaroprlated. 
It  was  held: 

"Tn  our  opinion,  however,  the  vote  above  quot- 
ed  fixing  the  amount  of  compensatioo  to  be  paid 
to  each  member  of  the  town  council  for  his  serv- 
ices during  the  year  for  which  be  was  elected 
constitutes  a  limitation  upon  any  appropriation 
for  the  payment  of  the  salaries  of  town  officers 
during  said  year.  The  intention  of  the  financial 
town  meeting  to  limit  the  amount  that  should 
be  paid  to  any  member  of  the  town  council  is 
clear,  and  the  payment  to  any  member  of  any 
sum  in  excess  thereof  is  what  is  sought  by  the 
bill  to  be  enjoined.  The  appropriation  for  pay- 
ment for  the  services  of  each  member  of  tie 
town  council  being  thus  limited,  the  town  treas- 
urer cannot  exceed  such  limitation.  The  pre- 
liminary injunctbm  was  in  this  respect  properly 
granted." 

And  see,  also,  upon  tbe  same  point,  Town 
of  Warwick  v.  Barber,  32  R.  I.  445,  80  Atl. 
11.  But  It  Is  to  be  noted  that  In  these  two 
cases  the  action  of  the  financial  town  meet- 
ing, In  limiting  amounts  appropriated  for  sal- 
aries, related  to  salaries  of  members  of  the 
town  council  as  to  which  no  such  provisions 
exist  as  In  tbe  case  of  the  collector  of  taxes. 

[3]  The  other  questions  raised  by  defend- 
ants relate  to  tbe  matter  of  the  presentation 
of  tbe  plaintiff's  claim  to  the  town  council  of 
the  town  of  Warwick,  and  to  the  service 
made  upon  the  town  treasurer  of  the  former 
town  of  Warwick  and  upon  the  town  treas- 
urers of  the  present  town  of  Warwick  and 
town  of  West  Warwick  respectively;  these 
several  parties  claiming  that  for  various  rea- 
sons the  procedure  taken  was  Improper  and 
Insufficient,  and  that  tbe  suit  cannot  be  main- 
tained against  them. 

All  of  the  proceedings  relating  to  the  elec- 
tion and  qualification  of  the  plaintiff  as  col- 
lector of  taxes,  and  his  complete  execution 
of  tbe  duties  of  his  office  In  collecting  tbe  tax- 
es, took  place  between  November  14,  1910, 
when  he  was  elected,  and  Jaijuary  20,  1913, 
when  he  presented  his  claim  for  compensa- 
tion to  the  town  council  of  the  town  of  War- 
wick for  6  per  cent  of  the  amount  of  taxes 
collected;  said  claim  amounting  to  the  sum 
of  98,782.14.  No  satisfaction  waa  made  him 
by  the  town  treasurer  within  40  days  after 
January  20,  1013,  so  that  his  right  of  action 
against  the  town  treasurer  accrued  and  he 
was  entitled  to  bring  his  action  on  or  after 
March  2, 1913.  Oen.  Laws  1009,  c.  46,  S  12. 

In  Pub.  Laws  Januai?,  1913,  p.  181,  ap- 
pears an  act  (chapter  1012)  entitled  "An  act 
dividing  the  town  of  Warwick  Into  two 
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towns."  Tb&t  act  was  approved  March  14, 
1913,  and  took  effect  upon  Its  approval;  and 
tliereby  the  town  of  Warwick  was  divided 
Into  two  towns,  one  called  the  town  of  War- 
wick and  the  other  called  the  town  of  West 
Warwick.  Sections  1  to  7,  inclusive,  contain 
numerous  appropriate  provisions  relative  to 
the  division  of  the  territory  of  the  former 
town  of  Warwick  by  proper  description',  the 
Incorporation  of  the  inhabitants  of  the  two 
towns  so  eonstitnted;  representation  In  the 
General  Assembly ;  meetings  of  the  district 
court;  drawing  Jurors ;  board  of  police  com- 
missioners; books  of  record,  plats,  etc.  Sec- 
tion 8  provides  for  town  elections,  the  first  to 
be  held  In  each  town  being  on  the  Tuesday 
following  the  first  Monday  in  November,  1913 
(this  being  Nov^iber  4.  1918).  Section  11 
provides  as  follows: 

"Sec.  11.  The  town  oflScers  now  in  office  ki 
the  present  town  of  Warwick  shall  hold  office 
until  the  officers  of  the  respective  towns  of 
Warwick  and  West  Warwick  shall  have  been 
elected  as  provided  for  io  this  act,  and  shall 
have  qualified  for  their  respective  offices,  and 
said  town  officers  shall  continue  to  perform  for 
both  of  said  towns  all  of  the  duties  now  imposed 
by  law  upon  them,  until  such  new  officers  are 
elected  and  qualified.  •  •  •  " 

Section  14  provides  as  follows: 

"Sec.  14.  All  debts  and  liquidated  liabilities 
of  the  present  town  of  Warwick  shall  be  and 
remain  valid  and  binding.  The  Warwick  Di- 
vision Commission,  hereinafter  created,  shall  ap- 
portion the  payment  of  said  debts  and  liquidate 
ed  liabilities  between  the  towns  of  Warwick  and 
West  Warwick  in  proportion  to  the  ratable 
property  in  said  towns,  according  to  the  assess- 
ment of  taxes  last  made  in  the  present  town 
of  Warwick.  Such  apportionment  shall  not  bar 
the  holder  of  such  debt  or  liability  against  the 
present  town  of  Warwick  from  recovering  as 
Cully  as  said  holder  might  have  recovered  against 
the  present  town,  but  shall  be  made  only  for 
the  purpose  of  determining  which  town  shall 
be  primarily  liable  for  each  debt  and  for  estab- 
Ushing  a  right  of  recoupment  between  said  town 
if  the  town  primarily  liable  fails  to  pay  any 
obligation  apportioned  to  It.  All  actions  in  law 
and  equity  now  pending  against  the  present 
town  of  Warwick  may  be  prosecuted  to  final 
judgment  without  the  substitution  of  any  new 
defendant,  but  execution  shall  issue  against  the 
town  treasurers  of  both  the  town  ot  Warwick 
and  West  Warwick  and  the  amount  under  said 
execution  shall  be  paid  by  the  two  towns  in  the 
same  proportions  as  present  indebtoducss  is 
apportioned  by  the  Warwick  Division  Commis- 
sion. Causes  of  action  against  the  present  town 
of  Warwick  in  which  no  suit  has  yet  been 
brought  and  in  which  the  statute  of  limitations 
has  not  expired,  if  brought,  shall  be  brought  in 
the  manner  prescribed  in  chapter  40  of  the 
General  I^aws  of  1909,  but  against  both  the 
towns  of  Warwick  and  West  Warwick,  and  in 
ttie  event  of  the  execution  against  said  towns, 
said  towns  shall  pay  the  judgment  secured  in  the 
same  proportions  as  present  indebtedness  is 
apportioned  by  the  Warwick  Divirion  Commis- 
sion." 

The  manner  ot  bringing  suit  against  the 
town  of  Warwick,  on  the  claim  of  the  plain- 
tiff in  the  present  case,  Is  set  forth  in  chap- 
ter 46,  Laws  B.  I.  1909,  In  section  12, 
as  followa: 

"Sec.  12.  E^reiT  person  who  shall  have  any 
money  due  him  from  any  town  or  city,  or  any 
claim  or  demand  against  ai^  town  or  city,  for 


any  matter,  cause  or  thing  whatsoever,  shall 
take  the  following  method  to  obtain  the  same,  to 
wit:  Such  person  shall  present  to  the  town 
council  of  the  town,  or  to  the  city  council  of 
the  city,  a  particular  account  of  his  claim,  debt, 
damages  or  demand,  and  how  incurred  or  con- 
tracted; which  being  done,  in  case  just  and  due 
satisfaction  is  not  made  him  by  the  town  or  city 
treasurer  of  such  town  or  city  within  forty 
days  after  the  presentment  of  such  claim,  debt, 
damages  or  demand  aforesaid,  such  person  may 
commence  his  action  against  such  treasurer  for 
the  recovery  of  tiie  same." 

The  defendants  seem  to  claim  that  In  some 
way  tiie  plaintiff  has  failed  to  comply  with 
these  proTlalims  of  tiie  law.  The  plaintiff 
having  duly  presented  his  claim  to  the  town 
coiuudl  of  Warwick,  before  there  was  any  di- 
vision of  the  town  and  when  It  was  the  only 
body  to  which  be  could  present  It  under  the 
law,  his  right  of  action  thereon  accrued,  as 
above  shown,  on  Blarch  2,  1913.  The  act  of 
division  went  into  effect  March  14, 1918.  The 
plainUfCs  suit  was  brought  by  writ  dated 
May  28,  1918,  against  '*Dwlght  R.  Adams. 
•  *  •  Town  Treasurer  of  said  Town  of 
Warwl(ik" ;  the  writ  was  served  May  26, 1913, 
upon  "Dwlgbt  R.  Adams,  Town  Treasurer, 
the  said  defendant,"  etc.  At  that  time, 
Dwlght  B.  Adams,  having  been  town  treasur- 
er of  the  old  town  of  Warwick,  was  continu- 
ing "to  perform  for  both  of  said  towns  aU  of 
the  duties  now  Imposed  by  law"  upon  town 
treasurers  by  virtue  of  the  act  (chapt«  1012, 
g  11)  above  quoted;  that  is  to  say,  he  was 
acting  as  town  treasurer  both  of  the  town,  of 
Warwick  and  of  the  town  of  West  Warwick 
as  constituted  by  the  act  He  was  the  only 
person  upon  whom  service  could  be  made  at 
that  time,  under  the  provisions  of  chapter  46, 
§  12,  above  quoted,  In  order  to  comply  with 
the  provision  of  chapter  1012,  |  14,  above 
quoted,  viz. : 

"Causes  of  action  against  Qie  present  town  ot 
Warwick  in  which  no  suit  has  yet  been  brought 
and  in  which  the  statute  of  limitations  has  not 
expired,  if  brought,  shall  be  brought  in  the  man- 
ner prescribed  in  chapter  46  of  the  General 
Laws  of  1909^ut  against  both  the  towns  of 
Warwick  and  West  Warwick,  and  in  the  event 
of  the  execution  against  said  towns,  snid  towns 
shall  pay  the  judgment  secured  in  the  same  pro- 
I>ortions  as  present  indebtedness  is  apportioned 
by  the  Warwick  Division  Commission.'' 

It  is  plain  that  by  this  provision  the  Gen- 
eral Assembly  intended  that  suits  within  its 
purview  should  be  brought  as  provided  in 
chapter  46,  {  12,  against  the  town  treasurer, 
although  it  uses  the  words  "against  both  the 
towns"  and  "against  said  towns" ;  otherwise 
the  reference  to  chapter  46,  in  prescribing 
"the  manner"  of  bringing  snit.  would  be 
meaningless. 

The  fact  that,  in  the  writ  and  declaration, 
suit  is  brought  and  declaration  Is  mads 
against  "Dwight  R.  Adams,  Town  Treasurei 
of  said  Town  of  Warwick,"  and  no  mention 
is  made  of  the  town  of  West  Warwick,  Is 
quite  Immaterial.  In  view  of  the  facts  that 
after  the  election  of  November  4,  1913,  and 
after  both  the  town  of  Warwick  and  the  town 
of  West  Warwick  had  elected  th^  tovn 
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cen,  liiclndlng  their  town  treaBarere,  and  it 
appe&zing  that  EMlght  R.  Adams  after  soch 
election  ceased  to  be  town  treasurer,  and 
Howard  Y.  Allen  became  town  treasurer  of 
the  town  of  Warwick,  and  Philip  Duff;  be- 
came town  treasurer  of  the  town  of  West 
Warwick,  both  duly  elected  and  qualified,  and 
thereafter  said  Allen  and  Duf^  were  duly 
served  with  process  on  the  7th  day  of  Febru- 
ary. 1914,  making  them  defendants  in  the 
suit,  and  thereafter  entered  their  appearance 
and  concurred  by  counsel  in  the  agreed  state- 
ment of  facts  upon  which  the  case  was  heard 
before  this  court,  and  have  be^  fully  heard, 
we  are  of  the  opinion  that  the  plaintiff  has 
taken  the  proper  and  only  course  pointed  out 
by  the  statutes  above  quoted  under  the  clr- 
cumstancee  of  this  case.  It  was  necessary 
that  the  respective  town  treasorWB  of  the 
towns  of  Warwick  and  West  Warwick  should 
be  summoned  In  to  take  ui>on  themselves  re- 
flVectively  the  defense  of  the  action,  within 
one  year  after  Adams  ceased  to  be  treasurer ; 
otberwlse  the  salt  would  have  abated  by 
operation  ot  law.  Tonrjee  v.  Matteson.  34  R. 
I.  270,  83  AU.  8L 

[4]  The  further  contention  on  b^lf  of 
these  defendants  that  the  plaintiff  never  haa 
presented  his  claim  to  the  town  councils  of 
Warwick  or  ot  West  Warwick  since  these 
town  councils  came  into  existence,  after  Mo- 
rember  4, 1913,  and  therefore  cannot  recover 
against  either  of  them,  ia  equally  unfounded. 
So  &r  as  the  presentation  of  bis  claim  to  a 
town  council  as  a  omdltlon  precedent  to 
maintaining  suit  is  concerned,  said  presenta- 
tion to  the  town  council  of  the  town  of  War- 
wick on  January  20,  1913,  was  all  that  the 
statute  called  fOr.  At  that  time  the  act  of 
divirtcm  of  the  town  had  not  been  passed; 
his  right  of  action  pursuant  to  ancb  pnaenta- 
tlon  accrued  on  March  2, 1913,  before  the  act 
was  passed ;  and  such  right  of  action  Is  pre- 
served by  the  express  terms  of  chapter  1012, 
I  14,  above  quoted;  there  is  nothhig  in  that 
act  which  called  for  a  further  presentation  of 
the  claim  after  the  dlvL^n  of  the  town. 

We  have  examined  the  cases  from  other 
Jurisdictions,  cited  upon  the  briefs  of  the 
parties;  but  we  have  not  found  Ic  necessary 
to  refer  to  or  discuss  them.  Inasmuch  as  they 
arose  under  statutes  uuUke  our  own  and  fur- 
nish little,  if  any,  aid  in  coming  to  our  con- 
clusion, which  is  based  entirely  upon  a  con- 
sideration of  our  statutes  herein  quoted  and 
of  certain  cases  In  this  state  heretofore  de- 
cided. 

Upon  the  agreed  statement  of  facts  we  are 
of  the  opinion  and  our  decislou  is  that  the 
plaintiff  is  entitled  to  recover  the  amount 
claimed  by  him,  being  $8,782.14,  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum, 
from  the  date  of  presentation  of  the  claim  to 
the  town  council  of  Warwick,  to  wit,  from 
January  20,  1913;  and  to  have  Judgment 
therefor  against  both  the  town  treasurer  of 


Warwick  and  the  town  treasnrtr  of  West 
Warwick. 

The  papm  in  the  case  with  the  decision  of 
this  court  certified  thereon  will  be  seat  back 
to  the  superior  court  sitting  within  and  for 
the  county  of  Sent,  for  the  entry  of  flnal 
Judgment  i^on  this  decision. 


WHITE  T.  SNYDEB  et  aL    (No.  84.) 
(Gonrt  of  Appeals  of  Maryland.  Pec.  5,  1914.) 

1.  Wills  (5  816*)  — Undue  InFLUEircE  — 
SuBinssioN  io  Just. 

To  justify  sabmissioD  to  the  jury  of  the 
Issue  of  undue  influence  in  a  will  contest,  the 
evidence  must  show  Influence  on  tiie  testator  to 
such  a  degree  as  to  amonnt  to  coercion. 

eEd.  Note.— For  other  cases,  see  Wills.  Cent 
.  U  742-740;  Dec  Dig.  S  816.*] 

2.  Wills  (S  316*)— Validitt  awd  Dwddi  Ih- 
FLiTENoB— Question  tob  Jubt. 

In  a  will  contest,  evidence  held  InsnflSdent 
to  justify  sabmiasion  of  the  question  of  undue 
influence  to  the  jury. 

[Ed.  Note.— For  other  eases,  see  WHia,  Owt 
Dig.  81  742-749 ;  Dec  Dig.T  810.*] 

3.  TaUL  (I  228*)— iNSTBUOnORS— FOBU. 

A  request  to  charge  that  as  to  each  and 
all  of  the  Issues  presented  In  the  case  the  jury's 
finding  must  be  for  defendants  was  too  general. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  509-612,  626 ;  Dec.  Dig.  9  22&*] 

4.  APPEAL  AND  EbBOB  (|  1020*)— REVIEW— 
PBEJUDECK— ISffTBUOnONB. 

Plaintiff  was  not  prejudiced  by  the  giving 
of  an  iDBtntction  that,  as  to  all  the  issues  pre- 
sented, the  jury's  finding  must  be  for  defend- 
ants, where  there  was  no  evidence  legally  suffi- 
cient to  support  plaintiS'B  theory  as  to  any  of 
the  issues  and  ddenAuts  were  entitled  to  the 
directed  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  4035,  4036;  Dec.  Dig.  I 
1020.^] 

5.  ExoBFTiONs,  Bill  or  (|  16*)— Recobd  — 
Abbidgembnt. 

Under  Code  Pub.  Gen.  Laws  1904,  art.  6,  | 
10,  providing  that  statements  of  evidence  in- 
cluded in  bills  of  exception  shall  be  condensed 
to  such  extent  as  may  be  compatible  with  due 
presentation  of  rulings  to  be  reviewed,  it  is  im- 
proper to  include  the  full  stenographer's  report 
of  a  will  contest,  though  the  appeal  involved  a 
determination  of  the  legal  sufficiency  of  plain- 
tiS's  proof,  where  such  was  not  necessary  to  an 
understanding  of  the  evidence. 

[E^d.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  8|  16,  17;  Dec.  Dig.  §  16.*] 

6.  Costs  (8  22S*)— Costs  on  Appeal  — Rec- 
ord—Disposition  —  Orphans'  Coubt  —  Ju- 
bisdiction. 

Where  the  executors,  who  were  appellees 
in  a  win  contest,  improperly  insisted  on  the  in- 
clusion of  a  full  report  of  the  stenographer's 
transcript  In  the  bill  of  exceptions  and  the  judg- 
ment was  affirmed,  whether  the  executors  sbould 
be  charged  with  the  excess  cost  incident  thereto 
could  not  be  determined  by  the  Court  of  Ap- 
peals, but  was  within  the  jurisdiction  of  the 
orphans'  court  as  provided  by  Code  Pub.  Oen. 
Laws  1904.  art  93,  |  256. 

[Ed.  Note.— For  other  cases,  see  Cx)sts,  Cent. 
Dig.  81  835-837 ;  Dec  Dig.  8  223.*] 

Appeal  from  Baltimore  City  Court;  James 
P.  Gorter,  Judge. 
**To  be  officially  i^rted." 
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Caveat  by  Alexander  T.  White  to  set  aside 
the  probate  of  the  wlll-of  Ebeneezer  T.  White, 
deceased,  against  Martha  B.  Snyder  and 
Forrest  Bramble,  executors.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

Argued  before  BOYD,  <X  J.,  and  BURKE, 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

William  Colton,  of  Baltimore,  for  appellant 
Fori-est  Bramble  and  Randolph  Barton,  Jr., 
both  of  Baltimore,  for  appellees. 

URNER,  J.  The  question  to  be  determined 
on  this  appeal  is  whether  the  evidence  in  the 
record  is  legally  sufficient  to  show  that  the 
will  in  controversy  was  procured  by  undue 
Influence.  There  were  other  issues  involving 
the  validity  of  the  will,  but  the  only  ruling 
we  ere  asked  to  review  refers  to  the  question 
Just  indicated.  A  verdict  was  directed  in 
favor  of  the  defendants  upon  all  the  Issues. 

The  testator  was  Ebeneezer  T.  White,  a 
resident  of  Baltimore,  who  from  an  early  age 
had  been  In  the  service  of  the  Baltimore  & 
Ohio  Railroad  Company,  and  at  the  lime  of 
his  death  was  its  superintendent  of  motlTe 
power.  His  will  was  executed  In  his  office 
ut  Camden  Station  In  March,  1913.  He  was 
then  54  years  of  age.  While  his  health  at 
that  period  wias  beginning  to  fall,  there  was 
no  Impairment  of  his  mental  faculties,  and 
ne  was  In  the  active  and  regular  performance 
of  his  responsible  dntiee.  During  the  follow- 
ing summer  he  was  given  a  leave  of  absence, 
and,  In  company  with  two  nlece^  who  were 
living  with  him  at  the  time,  made  a  visit  to 
Europe.  He  returned  with  his  health  appar- 
ently much  improved,  but  In  September  of 
the  same  year  he  was  taken  suddenly  111  and 
died.  Mr.  White  was  never  married.  His 
nearest  surviving  relatives  were  a  brother, 
Alexander  T.  White,  the  caveator,  who  has 
been  engaged  for  many  years  In  tiie  work  of 
a  mining  proscpector  In  the  far  West;  three 
Bisters,  Mrs.  Steph^is,  residing  in  Virginia, 
Mrs.  Spears  In  Pennsylvania,  and  Kra.  Weir 
In  Indiana;  a  nephew  and  two  nieces,  chil- 
dren of  a  deceased  brother,  William  White; 
and  a  nephew  and  five  nieces,  children  of  a 
deceased  sister,  Mrs.  Snyder.  The  nephews 
and  nieces  are  also  nonresidents  of  Maryland, 
except  two  of  Mrs.  Snyder's  daughters,  Ella 
and  Cora,  who  are  unmarried  and  have  been 
living  In  the  home  of  their  uncle,  the  testator, 
in  Baltimore  siuce  1907.  The  estate  passing 
under  the  will  is  valued  at  approximately 
$02,000.  There  are  bequests  of  $500  to  Mrs. 
Stephens,  $200  each  to  Mrs.  Spears  and  Mrs. 
Weir,  and  $100  each  to  Daisy  White,  daugh- 
ter of  the  deceased  brother,  William,  and  to 
the  three  married  daughters  of  the  deceased 
sister,  Mrs.  Snyder,  after  which  there  is  a 
devise '  of  the  testator's  home  property,  ap- 
praised at  $2,000,  to  Ella  Snyder,  and  the 
i^idue  of  the  estate  is  given  to  his  two 
nieces,  Ella  and  Cora  Snyder,  in  equal  shares. 

The  testator's  borne  In  Baltimore  was  es- 


tablished  about  1890,  and  from  that  time  un- 
til 1905  he  and  his  mother  were  its  only  oc- 
cupants. In  the  latter  year  Mr.  White's  sis- 
ter, Mrs.  Stephens,  came  to  the  home  with  her 
family  at  his  request  in  order  to  aid  in  caring 
for  their  mother,  who  had  been  injured  by 
a  falL  After  the  mother's  death  in  1906,  Mrs. 
Stephens  and  her  family  continued  to  live 
with  Mr.  White  until  June,  1907,  when  he 
provided  for  them  a  home,  to  which  tb^ 
moved,  in  Winchester,  Va.  This  change  was 
made  for  the  benefit  of  Ml-^.  Stephen^  In- 
valid husband  and  because  they  wished  to 
be  located  where  they  could  have  suffldent 
ground  for  a  garden  and  for  raising  poultry. 
The  property  was  bought  by  Mr.  White  at  a 
cost  of  $4,200  and  was  conveyed  to  his  sister 
as  a  gift  Thereafter  and  until  bis  death 
he  contributed  $400  each  year  towards  her 
support*  While  Mrs.  Stetdteus  was  preparing 
to  remove  from  Baltimore,  the  qnestion  was 
discussed  as  to  who  should  take  her  place 
lu  keeping  house  for  her  brother.  It  occurred 
to  him  that  his  niece,  Ella  Snyder,  who  was 
teaching  school  in  West  Virginia,'  might  be 
willing  to  come,  and  he  accordingly  wrote  her 
on  the  subject  His  Invitation  was  accepted 
by  MisB  Snyder  upon  condition  that  she  be 
allowed  time  to  finish  some  special  work  fihe 
had  undertaken.  Thla  required  about  six 
weeks  for  its  completion,  and  she  then  came^ 
with  her  younger  sister,  to  their  uncde's  homeb 
where  they  have  since  remained. 

It  is  In^sted  tiiat  the  will  under  Inquiry 
Is  grossly  unjust  and  unnatural  in  its  pro- 
visions, because  it  bestows  so  large  a  propor- 
tion of  the  estate  upon  the  two  nieces;  and 
thus  dlscrfmlnates  against  other  relatives 
who  are  said  to  have  special  claims  to  the 
testator's  boun^.  The  cha^  of  undue  In- 
fluence in.  the  procurement  of  the  will  is 
directed  against  Miss  Snyder,  and  Is  sought 
to  be  supported  by  testimony  to  which  we 
will  presently  refer. 

After  a  careful  study  of  the  evidence  as 
to  the  testator's  situation  with  respect  to 
those  who  might  be  considered  In  connection 
with  the  disposition  of  his  estate,  we  are  un- 
able to  see  any  such  injustice  in  his  will  as 
would  excite  suspicion  as  to  the  circumstanc- 
es under  which  it  was  executed.  The  two 
principal  beneficiaries  under  the  \wUl  are 
those  in  whom  his  interest  was  most  com- 
pletely centered.  They  were  the  children  of 
his  deceased  sister  and  lived  with  him  upon 
terms  of  the  most  Intimate  companionship, 
and  they  evidently  held  the  same  place  in 
Ills  affection  as  if  they  had  been  his  own 
daughters.  The  brother  who  has  filed  the 
caveat  is  a  bachelor  with  adequate  sources 
of  income,  and  It  Is  not  argued  that  he,  or 
any  of  the  other  male  relatives,  had  reason 
to  expect  any  substantial  recognition  in 
the  will.  There  is,  moreover,  no  special 
complaint  made  of  the  testator's  failure  to 
provide  more  generously  for  bis  sister  Mn. 
Weir,  and  for  bis  other  nieces,  as  bis  re- 
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latloDB  vlUi  ttaai  had  not  ben  matfcecL  by 
any  partlcafair  Intimacy.  Bot  It  Is  urged  that, 
in  bequeathing  snch  rdatlvely  email  amounts 
to  his  slaterB  Mrs.  StcE^ns  and  Mrs.  Spears, 
the  will  Is  conspicuously  unjust 

It  Is  In  evidence,  that  Sirs.  Spears  Is  an 
Invalid  and  a  widow,  bnt  ehe  has  four  adult 
sons,  whose  ability  to  care  for  their  mother 
may  have  been  taken  into  consideration  by 
the  testator.  The  testimony  shows  that  Mrs. 
Stephens,  because  of  her  husband's  disabil- 
ity, was  dependent  for  their  support  upon 
her  own  efforts.  Her  situation  api>ears  to 
have  been  fully  appreciated  by  her  brother, 
and  his  Intention  to  provide  for  her  appears 
from  proof  of  his  declarations  to  that  ef- 
fect The  purpose  thus  expressed  was  at 
least  partially  accomplished  by  the  purchase 
of  the  home  for  Mrs.  Stephens,  and  by  the 
annual  contribution  for  her  support  to  which 
we  have  referred.  It  may  be  that  this  lib- 
erality of  Mr.  White  towards  his  sister  in 
his  lifetime,  Indicating  as  it  did  his  realiza- 
tion of  her  circumstances,  would  give  rise 
to  a  natural  expectation  of  a  larger  betxuest 
In  her  favor  than  the  will  actually  contains. 
But  It  is  apparent  from  the  record  that  the 
testator's  paramount  concern  was  for  the 
nieces  he  had  taken  Into  his  home  and  whose 
presence  there  had  cheered  and  brightened 
bis  life.  It  was  his  desire  that  they  should 
be  enabled  to  maintain  after  his  death  the 
home  upon  which,  at  his  instance,  they  had 
become  dependent  and  he  doubtless  estimat- 
ed that  the  income  from  the  estate  he  was 
giving  them  by  his  will  would  be  required 
for  that  purpose.  The  deep-seated  affec- 
tion and  sense  of  obligation  which  prompted 
such  a  testamentary  disposition  would  seem 
to  be  sufficient  to  relieve  it  of  the  Imputation 
tliat  it  Is  unnatural  or  essentially  unfair. 

The  evidence  in  the  record  does  not  In  our 
Judgment  tend  to  sustain  the  charge  of  undue 
Influence.  It  shows  that  Miss  Snyder  was 
rather  excessive  In  her  manifestations  of  af- 
fection for  her  uncle,  tliat  she  spoke  of  her 
ability  to  Influence  bis  judgment  by  her  ad- 
vice In  reference  to  investments,  and  of  the 
fact  that  certain  gifts  which  he  made  to 
relatives  had  been  reduced  in  amount  at  her 
suggestion,  that  she  had  entire  management 
of  the  house,  opened  her  uncle's  mall,  and 
had  authority  to  fill  up  checks  which  he 
would  sign  in  blank.  The  record  is  too 
voluminous  to  admit  of  more  than  a  general 
reference  to  this  feature  of  the  case.  It 
must  be  sufficient  for  the  purposes  of  this 
opinion  to  state  our  conclusion  upon  the  evi- 
dence that,  while  it  shows  the  testator  to 
have  had  the  most  Implicit  confidence  In  his 
niece,  and  to  have  been  quite  responsive 
to  her  advice  and  suggestions,  there  is  noth- 
ing in  the  proof  to  warrant  the  inference 
that  she  took  any  improper  advantage  of  her 
position,  or  that  her  Influence  controlled 
hei  uncle's  Judgment  and  volition  in  the  final 
disposition  of  his  estate.  It  Is  agreed  by  all 
the  witnessefl  that  Mr.  White  was  a  man  of 


strong  personality.  The  eWdrace  as  to  the 
character  of  the  testator  and  as  to  the  clr- 
cumatances  under  which  his  will  was  made 
is  inconsistent  with  the  theory  that  it  was 
not  his  free  and  voluntary  act 

[1.2]  In  order  to  Justify  the  submission  to 
the  Jury  of  the  issue  we  are  considering,  It 
would  be  necessary  to  find  in  the  record  some 
evidence  from  which  it  might  be  rationally 
Inferred  that  at  the  time  of  making  his 
will  the  testator  was  under  the  domination 
of  an  influrace  which  prevented  the  esercise 
of  his  own  Judgment  The  Influence  which 
the  law  condemns  as  undue  is  that  which  Is 
operative  to  such  a  degree  as  to  amount  in 
effect  to  coercion.  Kennedy  v.  Kennedy,  124 
Md.  38,  91  Atl.  759;  Dudderar  v.  Dudderar, 
116  Md.  605,  82  AtL  453 ;  Saxton  v.  Krumm, 
107  Md.  399,  68  Atl.  1056,  17  U  R.  A.  (N.  S.) 
477,  126  Am.  St  Rep.  393;  Kennedy  v. 
Dickey,  100  Md.  162,  59  AtL  661,  68  I*  R. 
A;  317;  Somera  v.  McCready,  90  Md.  438, 
58  Aa  1117 ;  Hiss  V.  Weik,  78  Md.  446,  28 
Atl.  400;  Grove  v.  Splker,  72  Md.  301,  20  Atl. 
144;  Stirling  v.  Stirling,  64  Md.  151,  21  Atl. 
273;  Zimmerman  v.  Bitner,  79  Md.  128,  28 
AU.  820 ;  Davis  v.  Calvert,  5  Gill.  &  J.  269, 
25  Am.  Dec.  282.  It  has  been  held  to  be 
proper  to  instruct  the  Jury,  in  cases  where 
an  issue  like  the  present  is  left  to  their 
consideration,  that: 

"The  influence  which  will  avoid  a  last  will  and 
teetameut  must  be  exerted  to  such  a  degree  as 
will  amount  to  force  or  coercion  destroying 
free  agency.  It  must  not  be  the  influence  of  at- 
fection  or  attachment,  nor  the  mere  desire  of 
gratifying  the  wishes  of  another,  for  that  would 
be  a  very  strong  ground  in  favor  of  the  testa- 
mentary act,  and  there  must  be  some  satisfac* 
tory  proof  tha.t  the  instrument  offered  in  evi- 
dence as  the  last  will  of  the  decedent  was  ob- 
tained by  the  character  of  coercion  above  men- 
tioned or  by  importunitiea  which  could  not  be 
resisted,  so  that  the  motive  for  executing  the 
will  amounted  to  force  or  fear."  Layman  v. 
Conrey,  60  Md.  286 ;  Higgins  v.  Carlton,  28 
Md.  115,  92  Am.  Dec  666 ;  Dudderar  v.  Dud- 
derar, supra;  Thomas  r.  Cortland,  121  Md. 
677,  89  AU.  414. 

The  proof  before  us  wholly  falls  to  meet 
the  requirement  of  the  rule  thus  declared. 

In  the  argummt  for  the  appelant  great 
reliance  was  placed  up<ni  the  cases  of  Hiss 
v.  Weik  and  Grove  v.  Splker,  supra,  in  each 
of  which  the  issue  of  undue  Influence  was 
submitted  to  the  Jury,  and  in  wlilch  it  was 
said  by  this  court  In  the  oi^nlon  deliv^ed 
in  each  Instance  by  Judge  McSherry,  that: 

"The  results  accomplished  in  a  given  case, 
the  divergence  of  those  results  from  the  course 
which  would  ordinarily  and  naturally  be  looked 
for,  the  situation  of  the  party  taking  benefits 
under  a  will  towards  the  perstm  who  has  exe- 
cuted it,  and  their  antecedent  relations  to  and 
dealings  with  each  other,  the  legitimate,  but  un- 
recognized claims  of  others  upon  the  bounty  of 
the  testator  and  their  dependence  upon  him,  the 
instincts  of  justice  of  which  every  unbiased 
mind  is  sensible,  the  natural  ties  of  parental  af- 
fection, together  with  all  the  circumstances  sur- 
rounding the  transaction  under  investigation, 
and  the  inferences  legitimately  deducible  from 
themi  often  furnish,  in  the  absence  of  direct  ev- 
idence (which  from  the  very  nature  and  secrecy 
of  the  wrong  itself  Is  rarely  obtainable),  ample 
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E round  tot  tbe  conclnrion  that  aodae  influence 
as  been  naed  to  accompUflh  an  end  which  ma; 
be  gross  in  its  injnatice,  and  whose  very  exist- 
ence cannot  be  satisfactorily  accoonted  for,  ex- 
cept upon  the  hTpotheeis  Uiat  ondne  influence 
has  produced  it." 

This  is  a  very  clear  and  comprehensiTe 
statement  of  considerations  which  were  ap- 
propriate to  the  cases  in  which  the  language 
quoted  was  employed.  In  Hiss  v.  Weik  the 
will  in  dispute,  as  stated  in  the  opinion,  "ab- 
solutely cut  off  an  insane  son  upon  whom  a 
mothertess  and  helpless  child  was  dependent, 
and  gave  to  an  Invalid  daughter  a  mere  an- 
nual pittance  out  of  a  large  and  valuable 
estate,"  and  there  were  facts  tending  direct- 
ly to  support  the  theory  of  undue  Influence, 
while  In  Grove  v.  Splker  the  testatrix  was  "a 
feeble-minded,  inexperienced,  and  secluded 
old  woman,"  and  the  will  in  question  ignored 
her  next  of  kin  and  left  the  balk  of  her  es- 
tate to  a  stranger  In  blood  who  had  acquired 
dominion  over  her  by  "alternately  winning  her 
confidence  and  exciting  her  fears."  No  con- 
ditions at  all  analogous  to  these  are  dis- 
closed by  the  present  record. 

[3, 4]  The  question  we  have  considered  Is 
raised  by  the  plaintiffs  exception  to  an  in- 
struction: 

"That  as  to  each  and  all  of  the  issues  present- 
ed in  this  case  the  finding  of  the  jury  mnat  be 
in  favor  of  the  defendants." 

The  objection  that  this  Instruction  was  too 
general  is,  of  course,  well  founded.  Bassett 
V.  Ocean  City,  118  Md.  118,  84  AtL  282;  Pear- 
re  v.  Smith,  110  Md.  537,  73  Atl.  141;  Pal- 
atine Ins.  Co.  V.  O'Brien,  107  Md.  857,  68  Atl. 
484,  le  li.  R.  A.  (N.  S.)  1055.  But  the  plaln- 
tlff  was  not  prejudiced  by  this  error,  as  there 
was  no  evidence  legally  sufficient  to  support 
his  theory  as  to  any  of  the  issues,  and  the 
defendants  were  entitled  to  have  a  verdict 
directed  in  their  favor  on  that  ground. 

There  is  included  in  the  record  a  certificate 
of  the  trial  Judge  to  the  effect  that  the  bills 
of  exception  as  originally  prepared  by  the 
plftihtlfC,  and  which  he  daimed  to  be  suffi- 
cient for  the  presentation  of  all  the  material 
facts  to  thlB  court  on  appeal  to  oiable  it  to 
pass  upon  the  rulings  excepted  to,  were  about 
one-fonrtli  of  the  volume  of  the  bUlB  of  ex- 
ception as  eventually  signed  and  Incorporated 
in  the  record,  and  that  over  tiie  plaintiff's  ob- 
JecUon,  at  the  request  of  the  defendants,  the 
bills  of  exception  were  required  to  embrace 
the  whole  of  the  stenographic  r^rt  of  the 
testimony,  as  taken  by  question  and  answer, 
at  the  trial,  and  that  tills  fact  was  certified 
so  that  it  mig^t  be  known  to  the  Court  of 
Ai^>eals  when  it  came  to  decide  as  to  fbe 
disposition  of  the  costs. 

[6, 1]  A  rule  of  this  court,  which  has  been 
codified  as  section  10  of  article  B  of  the  Code 
ol  Public  General  Laws,  provides  for  reduc- 
ing the  (H)8ts  of  appeals  by  requiring  that 
statements  of  evidence  Included  in  bills  of 
exceptions  shall  be  condensed  to  such  extent 


as  may  be  compatible  wlfii  tiie  due  presenta- 
tion of  the  rnllngs  to  be  reviewed.  The  in- 
sertion In  the  record  of  the  entire  stenograph- 
ic report  of  the  evidence  Is  in  most  cases  un- 
necessary and  contrary  to  the  purpose  of  the 
rule.  In  the  trial  below,  there  was  no  evi- 
dence offered  by  the  defendants,  and  the  only 
ruling  to  be  questioned  on  appeal  related  to 
the  legal  sufficiency  of  the  plaintiffs  proof. 
There  is  no  reason  apparent  to  us  why  an 
abridged  statement  of  the  testimony  In  chief 
and  on  cross-examination  could  not  have  ful- 
ly and  clearly  presented  the  question  we  liave 
to  decide.  In  our  opinion  the  bills  of  excep- 
tion could  have  been  greatly  reduced  In  vol- 
ume, as  desired  by  the  appellant,  without 
prejudice  to  either  side  of  the  case.  But 
while  we  think  it  proper  to  make  this  expres- 
sion in  view  of  the  special  certification  in  the 
record  on  the  subject,  we  must  leave  the  dis- 
position of  the  costs  to  the  orphans'  court,  to 
whose  judgment  that  quratlon  Is  committed 
by  law  and  established  practice.  Code,  art 
93,  8  255;  Conrades  v.  Heller,  119  Md.  462, 
87  AtL  28;  Fren<A  r.  Washington  County 
Home,  110  Md.  31fi,  80  AH  913;  Johns  v. 
Hodges,  60  Md.  215,  45  Am.  Rep.  722;  Levy 
T.  Levy,  28  Md.  25. 
Bulinga  affirmed. 


BELMONT  DAIRY  CO.  t.  THRASHER. 

(No.  2a) 

(Court  of  Appeals  of  Maryland.   Dec.  2, 1914.) 

1.  Biu:^.  AND  Notes  (8  504*)— Actions— Evi- 
dence—Aduisbibilitt. 

Where  plaintiff,  who  accepted  a  note  of  a 
corporation,  asserted  that  its  president,  who  al- 
so signed  the  note,  was  [tersonaUy  bound,  evi- 
dence ^at  plaintiff  had  in  the  past  accepted 
notes  of  the  same  corporation  is  not  admissilde : 
it  appearing  that  the  corporation  at  the  time  of 
the  execution  of  the  note  in  question  was  in 
financial  difficulties. 

{Ed.  Note.— For  other  cases,  eee  Bills  and 
Notes,  Cent  Dig.  SS  1719-1727;  Dec.  Dig.  | 
504.*J 

2.  BUXS  AHD  NOTXS  (8  123*)— PBBSONS  LlA- 

BUE  AS  Makers. 

In  view  of  Negotiable  Instruments  Act 
(Code  Pub.  Gen.  Laws  1904,  art  13,  8  39) .  de- 
clarins  that  where  a  signer  adds  to  his  sig:nature 
words  indicating  that  he  signs  in  a  represeDta- 
tive  capacity  he  is  not  liable  on  the  iDstmmeat, 
if  duly  authorized,  but  the  mere  addition  of 
words  describing  him  as  an  agent  does  not  ex- 
empt him,  the  president  of  a  corporation,  who 
Bigned  without  qualification  a  note  executed  by 
the  corporation  which  stated  that  "we"  promise 
to  pay,  is  prima  facie  liable  as  a  maker. 

[Ed.  Note.— For  otb«r  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  260-267,  1398;  Dee.  Dig. 
S  123.*] 

3.  Bills  and  Notes  (8  123*)— Makkbs— Lia- 
bility OF. 

Where  the  president  of  a  corporation,  who 
attached  the  corporate  name  to  a  note,  signed 
his  own  name  immediately  below,  he  is  personat 
ly  liable,  unless  the  parties  UDaerstooa  to  the 
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oontraiy,  and  he  U  bomid  to  abow  an  afreement 

exeinptinff  him  from  liability. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Ceot  Dig.  »  260-267.  1393 ;  Dec.  Di«. 
{  123.*] 

4.  APfEiil.  AND  Ebbob  (I  1042*)— Bktibw— 

Habmless  Ebkos. 

The  error  in  strikini?  ont  a  plea  la  harmlenB, 
where  defendant  was  allowed  under  hia  plea  of 
the  general  issue  to  have  advantage  of  the  de- 
feose  set  up  in  the  apedal  plea. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  {{  4110-4114;  Dec.  Dig.  { 
1042.*] 

Appeal  from  Olrcnit  Oonrt,  Mtnttgomer; 
Connty;  Edward  C.  Peter  and  Glenn  H. 
Worthington,  Judges. 

Action  by  B.  Albert  Tbrasber  against  the 
Belmont  Dairy  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  BOYD.  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS.  PATTISON,  URNBB,  and 
CONSTABLE,  JJ. 

R.  E.  L.  Smith,  of  Washington,  D.  C,  for 
appellant  Albert  S.  Brown,  of  Frederick 
(Tbomas  Dawaon,  of  Bockrlllet  ob  the  brief), 
for  appellee. 

BOYD,  0.  J.   The  appellee  sued  the  Bel- 
mont Dairy  Company  and  Edward  O.  Thomas 
on  the  folIowlDg  promissory  note: 
"$394.30.      Washington,  D.  G.,  Nov.  18, 1012. 

"Three  months  after  date  we  promise  to  pay 
to  the  order  of  B.  A.  Thrasher,  three  hundred 
ninety-four  and  *°/iod  doUars,  for  value  receiv- 
ed  with  interest  from  date  at  rate  of  6  per  cent 
I>er  annum  until  paid.  Negotiable  and  payable 
at  United  States  Trust  Companr,  Fourteenth 
and  U  Stzeeta,  N.  W. 

"Belmont  Dairy  Co.,  Inc. 
"E.  C.  Thomas." 

The  Belmont  Dairy  Company  was  adjudi- 
cated a  bankrupt,  and,  the  case  against  it 
haviag  been  non  prossed,  the  suit  proceeded 
against  Edward  G.  Thomas  alone.  Tbere  was 
a  verdict  against  him  for  $426.29,  and  this 
appeal  was  taken  from  the  Judgment  render- 
ed thereon.  He  filed  the  general  issue  pleas 
of  never  promised  and  never  indebted,  and  a 
third  plea,  which  on  motion  of  the  plaintlflF 
was  stricken  ont  In  addition  to  the  ruling 
on  that  motion,  the  appellant  complains  of 
the  action  of  the  court  in  excluding  certain 
testimony  offered  by  him  and  in  granting  the 
plaintiffs  second  and  third  prayers,  reject- 
ing the  defendant's  first  prayer  and  amending 
his  second. 

The  theory  of  the  defense  is  that  the  de- 
fendant who  was  president  of  the  dairy  com- 
pany, signed  his  name  on  the  note  to  authen- 
ticate the  signature  of  the  corporation,  and 
did  not  sign  It  with  the  intent  to  make  him- 
self a  party  to  the  note  or  to  make  himself 
liable  thereon.  The  testimony  shows  that  the 
dairy  company  was  indebted  to  the  plaintiff 
In  the  sum  of  ¥394.30,  for  cream  furnished  it 
by  him,  and  on  the  8th  of  November,  1912, 
John  Ttaxaabetr  a  brother  of  the  plaintiff, 
called  at  ttie  office  of  the  company  in  Wash- 


ingtan  for  0ie  purpose  of  getttog  a  nttlement 
of  plalntUC'8  aceonnt  It  will  be  well  to  keep 
before  us  the  parts  of  Uie  testimony  giving 
the  venlons  of  the  reopactlve  parties  of  what 
occurred  at  Oie  interview  held  at  that  time. 
Mr.  Tbomaa*  evidsace  la  thus  gtated  In  the 
record: 

"Witoese  told  Mr.  Thrasher  that  the  corpora- 
tion was  not  in  a  position  to  pay  bim  cash,  but 
that  it  would  give  him  a  note;  that  the  winter 
business  was  its  best ;  and  that  from  that  time 
on  he  thought  the  company' would  be  able  to 
make  him  monthly  payments  for  further  ship- 
ments of  cream.  After  some  further  talk,  Mr. 
Q^rasher  agreed  to  take  a  note  and  went  away. 
Nothing  was  sud  about  whose  note  It  should  be, 
and  nothing  was  said  about  witneas  joining  with 
the  corporation  upon  the  note  or  about  other  se- 
curity tor  the  payment  of  the  note.  That  wit- 
ness, as  president  of  the  company,  had  authority 
to  execute  notes  for  the  corporation,  and  some 
time  thereafter  prepared  the  note  in  the  form 
shown  and  sent  it  to  the  plaintiff,  but  he  has  no 
recollection  of  how  he  sent  it.  That  the  note 
was  signed  by  impressing  the  name  of  the  cor- 
poration in  the  place  for  signature  by  the  use 
of  a  rubber  stamp,  and,  to  authenticate  the  sig- 
nature of  the  corporation,  witness  signed  his 
name  under  the  rubber  stamp  impression.  That 
he  did  not  sign  bis  name  with  the  intent  to  make 
himself  a  party  to  the  note,  or  liable  thereon." 

On  cross-examination,  he  said: 

"That  he  did  not  tell  Mr.  Thrasher  that  the 
note  would  be  paid  in  full  when  it  came  due; 
that  Mr.  Thrasher  did  not  decline  to  take  the 
note  of  the  Belmont  Dairy  Company;  that  the 
plaintiff  resumed  the  shipment  of  cream  betore 
the  note  was  sent  to  him,  shipment  having  been 
stopped  by  the  plaintiff  a  few  days  prior  to  No- 
vember 8th;  and  that  he  knew  the  company 
was  in  financial  difflculty  at  the  time.  Would 
have  given  bim  a  check,  but  on  looking  at  bis 
bank  account  found  bo  had  not  funds  to  make 
a  substential  payment" 

John  Thrasher  said  be  went  to  Washing- 
ton at  the  request  of  the  plaintlfT. 

That  he  "went  to  get  money.  It  was  cash  he 
wanted.  Mr.  Thomas  said  he  could  not  give 
him  cash.  That  the  company  was  short  and 
offered  him  a  note.  He  objected  and  declined  to 
take  a  note,  but  Mr.  Thomas  said  if  he  would 
resume  shipment  be  would  send  bim  a  check  or 
a  note  that  would  be  paid;  that  was  all  he 
said.  After  some  further  conversation,  finding 
that  waa  the  best  he  could  do,  he  agreed  to  teke 
it.  Mr.  Thomas  said  if  plaintiff  would  resume 
shipping  they  would  be  in  a  position  to  pay 
monthly  thereafter,  but  the  cream  sulHsequeDtly 
shipped  was  never  paid  for.  And  upon  crosa- 
ezamination  that  he  had  related  all  tiiat  occur- 
red aa  far  as  he  can  remember ;  that  he  went 
to  the  Belmont  Dairy  Company's  office  to  Bet 
cash,  but  as  he  could  not  get  cash,  be  agreed  to 
take  a  note,  because  that  was  the  best  he  could 
do ;  that  be  went  home  and  reported  to  ploia- 
tilf,  and  shipments  were  resumed." 

The  plaintiff  (appellee)  testified: 
'That  his  brother  reported  the  interview  with 
Mr.  Thomas,  and  he  resumed  shipment,  and 
about  ten  days  thereafter  he  received  the  note 
sued  on  by  mail ;  that  it  was  inclosed  in  a  piece 
of  blank  paper,  in  an  envelope,  without  any 
writing;  has  had  no  commnnication  from  the 
defendant  about  the  note,  and  no  Interview 
about  it  with  him.  Took  the  note  for  what  it 
appears  to  be  on  ite  face." 

[1]  After  stating  In  chief  what  we  have 
quoted  aboT^  the  defendant  testified  that  the 
company  had  bera  doing  bndnesB  with  the 
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plaintiff  tor  many  rears,  he  thonght  about 
16  rears,  and  offered  to  prove  that  the  plain- 
tiff had  accepted  other  notes  of  the  corpora- 
tion. An  objection  to  that  evidence  was  sus- 
tained, and  the  action  of  tlie  court  is  pre- 
sented by  the  first  bill  ot  exceptions.  The 
proffer  was  not  to  prove  that  the  plaintiff  had 
accepted  notes  of  the  company  in  the  form  of 
the  one  sned  on;  but,  regardless  of  that, 
proof  of  the  acceptance  of  notes  of  the  com- 
pany In  the  past  would  not  have  reflected 
upon  the  Issues  In  this  case.  The  record 
shows  that  the  company  was  not  only  in 
financial  difficulty,  which  Mr.  Thomas  admit- 
ted was  known  to  him,  but  it  was  declared  a 
bankrupt  on  February  6,  1913,  which  was 
before  this  note  matured.  The  plaintiff  might 
therefore  have  been  \^llllng  to  accept  the  com- 
pany's notes  In  former  years,  while  he  would 
not  then  have  done  so  without  security,  and 
the  inference  to  be  drawn  from  the  evidence 
Is  that  something  occurred  at  the  Interview 
mentioned  which  Induced  the  plaintiff  to  re- 
sume shipments  of  cream.  So,  without  dis- 
cussing It  further,  there  can  be  no  doubt 
about  the  correctness  of  the  court's  ruling  in 
the  first  bill  of  exceptions. 

[2]  The  third  prayer  of  the  plaintiff,  "that 
the  legal  effect  of  the  promissory  note  offered 
In  evidence  is  prima  facie  to  make  the  de- 
fendant Thomas  personally  liable  as  maker," 
will  first  be  considered.  That  prayer  an- 
nounced a  correct  proposition  of  law.  As  we 
have  seen  from  the  copy  of  the  note  above 
set  out,  the  defendant  did  not  affix  the  word 
"president"  to  his  signature,  or  in  any  way 
show  on  the  note  that  be  signed  as  an  oQl- 
cer  or  agent  of  the  company,  but  he  simply 
signed,  below  the  name  of  the  company,  his 
own  name,  and  that,  too,  to  a  note  which  read, 
"We  promise  to  pay,"  etc.  If  defendant's  In- 
tentl<m  bad  admittedly  been  to  bind  himself 
personally,  his  signature  would  have  been 
just  as  it  was  on  this  note,  and,  although  it 
is,  of  course,  not  conclusive,  the  use  of  the 
expression  "we  promise"  may  be  said  to  have 
been  at  least  suggestive  of  such  an  intention, 
when  considered  in  connection  with  the  ais- 
natures. 

We  are  not  called  upon  to  determine  wheth- 
er there  would  have  been  any  difficulty  In 
holding  the  company  liable  on  the  note  by 
reason  of  the  use  of  the  rubber  stamp,  in- 
stead of  the  name  being  written  In  ink,  as 
the  Judgment  Is  against  Mr.  Thomas  and  not 
against  the  company;  but  the  terms  of  the 
note  and  the  signature  of  the  defendant  are 
at  least  sufficient  to  make  him  prima  facie 
liable.  In  Ualle  t.  Pelrce,  32  Md.  327.  8 
Am.  Rep.  139,  (be  court  said: 

"Where  individuals  aubscribe  their  proper 
names  to  a  promissory  note,  prima  facie,  they 
are  personally  liable,  tbough  they  add  o  descrip- 
tion of  thp  character  in  which  the  note  is  giv- 
en, but  such  presumption  o£  liability  may  be  re- 
butted, as  between  the  original  parties,  by  proof 
that  the  note  was  in  fact  given  by  the  makers, 
as  agents,  with  the  payee's  knowledge." 


And  In  Snmwalt  t.  mOsOj,  SO  Md.  107,  it 
is  said: 

"The  sBtabUshed  rale  seems  to  be  that  an 
agent  in  making  a  promise  for  e  principal  is  lia- 
ble on  the  promise,  unless  it  be  expressed  in 
terms  which  show  that  it  was  made  for  and  on 
b^alf  of  the  principal,  and.  where  an  agent 
makes  a  promissory  note  to  a  third  person  in 
terms  sufficient  to  bind  himself  as  principal,  the 
mere  addition  of  the  word  agent  or  other  de- 
scription of  his  office  or  capacity,  to  his  signa- 
ture, does  not  change  or  vary  the  legal  effect  of 
the  promise  Itself." 

The  Negotiable  Instruments  Act  proridea, 
in  section  89  of  article  13  of  the  Code  of  1904 
that: 

"Where  the  Instrument  contains,  or  a  person 
adds  to  his  signature,  words  indicating  that  be 
signs  for  or  on  behalf  of  a  principal,  or  in  a 
representative  capacity,  he  is  not  lialde  on  the 
instrument  if  he  was  duly  authorised:  but  the 
mere  addition  of  words  describing  him  as  an 
agent,  or  as  filling  a  representative  character, 
without  disclosing  his  priadpal,  does  not  ex- 
empt tum  from  personal  liability." 

The  law  as  axmounced  in  the  above  cases 
has  therefore  been  somewtiat  changed,  but  it 
does  not  affect  a  case  such  as  this,  unless  it 
be  that  the  inference  Is  that  when  a  note  la 
made  as  this  is,  and  the  individual  slgnli^ 
does  not  in  any  way  Indicate  that  he  signed 
only  for  the  purpose  of  authenticating  the 
company's  signature,  It  was  the  intention  to 
bind  him  personally. 

Indeed,  under  the  construction  placed  on 
section  15  of  article  13  by  us  in  Vanderford 
V.  Farmers'  Bank,  105  Md.  164,  66  AtL  47, 
10  L.  R.  A.  (N.  S.)  120,  It  may  weU  be  ques- 
tioned whether  the  prayer  was  not  more  lib- 
eral to  the  defendant  than  the  plaintiff  was 
required  to  be;  but  treating  the  case  as  pre* 
sented,  and  without  deeming  It  necessary  to 
go  further,  it  seems  to  as  clear  Uiat  Thomas  la 
at  least  prima  fade  personally  liable  aa  mak- 
er.   Counsel  for  appellant  said  in  bis  brief: 

"There  is  no  ease  reported  that  counsel  have 
been  able  to  find  where  the  signature  to  a  note 
was  like  the  signature  at  bar,  i.  e.,  merely  the 
name  vi-ithout  the  official  designation.  But  the 
reports  furninb  one  esse,  and  that  a  most  valu- 
able one,  where  a  cashier's  draft  was  signed 
merely,  'Wm.  Paton,  Jr.' " 

That  Is  the  case  of  Mechanics*  Bank  of 
Alexandria  v.  Bank  of  Columbia,  5  Wheat 
320,  5  L.  Ed.  100.  In  that  case,  however, 
Wm.  Patou,  Jr.,  was  the  cashier  of  the  Me- 
chanics' Bank,  and  on  the  draft  used  by  him 
was  the  name  of  the  bank  in  two  places.  It 
was  a  bank  draft  and  was  In  fact  signed  by 
the  cashier,  although  he  did  not  add  'cashier' 
to  his  name.  The  bank  made  the  d^enae,  but 
the  court  refused  to  let  It  esc^  for  that 
omission. 

In  one  of  the  caaes  relied  on  by  Oie  a{ipel- 
lant  (Liebscher  ▼.  Krana,  74  Wis.  387,  43  N. 
W.  106,  6  L.  B.  A.  496^  17  Am.  Bt  Rev.  171), 
the  court  after  refernng  to  some  anthorltles 
which  held  that  the  corporations  only  were 
liable^  said: 

"The  principle  of  these  authorities  seems  to  be 
that  if  the  agent  sign  the  note  with  his  own 
name  alone,  and  there  is  notbtog  on  the  face  of 
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the  note  to  ibow  Oiat  he  wu  aetiiif  ai  agent, 
he  will  be  penonany  liable;  but  if  Ua  i«enc7 
appears  with  hla  atgnatiire,  then  Ua  principal 
only  ia  bound.' ** 

Indeed,  without  referring  to  Hum,  other 
cases  cited  by  the  appellant  tend  to  sustain 
the  contention  of  the  appellee  In  this  case. 

Bo  without  dlscQB^ng  the  fonn  at  the 
prayer,  we  are  of  the  opinion  that  tbe  ap- 
p^ant  caimot  complain  of  the  principle 
therein  announced. 

[3]  The  defendant's  first  prayer  waa  In  our 
Judgment  proi)erly  rejected.  It  souglit  to 
take  the  case  from  the  consideratbm  of  the 
Jury  on  tbe  ground  that  there  was  not  suffi- 
cient evidence  to  Justify  a  verdict  for  the 
plaintiff.  Wliat  we  bare  already  said  Is  suffi- 
cient to  Indicate  our  views  on  that  ideation. 

OThe  plaintiff's  second  prayer  as  niodifled 
liy  the  court  waa  as  follows: 

'^e  plaintiff  by  hla  counsel  prays  tbe  court 
to  instruct  tbe  jury  that  if  the  jury  shall  Bnd 
from  tbe  evidence  tiiat  tbe  name  E.  C.  Thomas, 
the  defendant,  was  by  aaid  E.  0.  Thomas  writ- 
ten on  tiie  face  of  the  note  sued  on  in  this  case, 
at  the  time  aald  note  was  lasned,  by  the  aaid  E. 
G.  Thomae,  If  the  jury  shall  so  find,  and  if 
the  jury  shall  further  find  that  said  note  waa  by 
aaid  Thomas  placed  in  an  envelope,  wrapped 
in  a  blank  sheet  of  paper,  and  forwarded  to  aaid 
payee,  B.  Albert  Thrasher,  the  plaintiff,  without 
any  explanation  or  qualification  of  said  signa- 
ture, then  the  verdict  of  the  jary  must  he  for 
the  plaintiff,  unleaa  the  jary  shall  find  from  the 
preponderance  of  evidence  that  said  Thomas 
signed  said  note  as  president  of  the  Belmont 
Dairy  Company  to  authenticate  the  signature  of 
said  compauy,  and  not  a  joint  maker  with  said 
dairy  company,  and  such  was  the  understanding 
between  the  partiea  at  or  before  said  note  was 
laaned." 

The  defendant's  second  prayer  as  original- 
ly offered  was  as  follows: 

"The  jury  are  instructed  that  if  they  find  from 
tbe  evidence  that  the  promissory  note  sued  on 
waa  given  to  the  plaintiff  by  tbe  Belmont  Dairy 
Company,  a  corporation,  in  consideration  of  a 
debt  dne  pUintiff  by  said  corporation,  and  that 
the  defendant  EL  O.  Thomas  was  an  officer  of 
said  corporation,  and  that  he  prepared  the  note 
and  stamped  the  corporation's  name  thereon, 
with  a  stamp,  and  signed  his  own  name  after 
the  corporation's  name  to  complete  tbe  signature 
of  the  corporation,  and  not  with  the  intention  of 
making  himself  personally  a  party  to  said  note 
and  liable  for  its  payment,  the  verdict  must  be 
for  tbe  defendant/*^ 

The  court  struck  out  the  last  seven  words, 
and  added  these  worda: 

"And  that  sudi  was  the  nnderatanding  be- 
tween the  parties  at  or  before  said  note  was  is- 
sued, then  their  verdict  must  be  for  tbe  defend- 
anf* 

The  objection  urged  by  the  appellant  to  the 
modiflcation  of  his  prayer  Is  that  it  required 
the  jury  to  find  affirmatively  an  understand- 
ing between  the  parties  that  Thomas  should 
not  be  liable,  while  he  contends  that  the  rule 
announced  In  L^flln  &  Rand  Powder  Co.  v. 
Sinshelmer,  48  Ud.  411,  30  Am.  Rep.  472,  only 
required  the  jury  to  find  an  ahaenoa  of  under* 
92A.--48 
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standing  to  be  liable.  It  Is  true  that  the  ex- 
pression used  In  the  first  prayer  of  the  de- 
fendant In  that  case  was  "and  that  It  was 
not  the  understanding  or  intention  of  either 
plaintiff  or  defendant,  at  the  time  the  accept- 
ance was  made,  that  the  defendant  should 
be  bound  personally  for  the  same."  But  tbe 
court  did  not  understand  that  prayer  to  have 
the  narrow  meaning  contended  for  by  the 
ap[>ellant  In  this  case,  as  is  shown  by  the 
opinion-  delivered  by  Judge  Robinson,  for  aft- 
er holding  that  it  was  i>ermisslble  to  offer 
parol  evidence  to  explain  the  ambiguity  In 
the  acceptance  and  the  drcnmstances  under 
which  it  was  made,  it  said: 

"The  evidence  therefore  offered  in  this  case  be- 
ing admiasible,  if  it  established  tbe  fact  that  the 
bill  waa  drawn  for  materials  furnished  the  Lan- 
caster Furnace  &  Mining  Company,  and  the  ap- 
pellee was  authorized,  and  did  in  fact  accept  it 
as  treasurer  of  the  corporation,  and  it  was  un- 
derstood between  the  payee,  plaintiff  below,  and 
the  acceptor,  that  the  latter  was  not  to  be  lia- 
ble personally,  then  the  plaintiff  waa  not  enti* 
tied  to  recover,  and  there  was  no  error  in  grant- 
ing defendant's  first  prayer." 

In  the  later  case  of  Tanderford  t.  Farmers' 
Bank.  100  Ud.  164,  66  AU.  47,  10  L.  R.  A. 
(N.  S.)  129,  Judge  Burke,  after  saying  that 
under  the  authority  of  Ives  t.  Bosley,  35  Ud. 
262,  6  Am.  Bep.  411.  Owlngs  T.  Baker,  54  Ud. 
82,  88  Am.  ^3.  and  Keyser  v.  War- 
fl^  100  Ud.  72. 08  AtL  188,  It  would  be  open 
to  the  defendant,  ^ther  under  the  graerid  Is- 
sue or  under  a  e3)eclal  plea  in  bar.  to  show 
that  he  was  surety  on  the  note  and  that  he 
vras  discharged  from  liability  thereon,  said: 

"Tbe  principle  announced  in  those  cases  is 
that,  if  the  contract  set  up  is  different  from  that 
which  attached  by  presnmption  of  law,  it  must  be 
established  by  proof  that  it  waa  the  understand- 
ing of  all  the  parties  to  the  instrument,  and  it 
necessarily  follows  that,  if  a  different  contract 
from  that  which  arises  from  the  terms  of  the  in- 
strument is  relied  on  by  special  pleas  in  bar,  it 
must  be  alleged  and  proven  that  auch  was  the 
understanding  of  all  the  parties." 

It  follows  therefore  that  there  was  no  er- 
ror  In  the  modiflcation  of  the  defendant's  sec- 
ond prayer,  and  the  plaintiff's  second  as  grant- 
ed contained  In  substance  tbe  same  rule  and 
was  properly  granted. 

[4]  We  do  not  understand  why  the  plaintiff 
withdrew  Its  demurrer  to  the  third  plea  and 
made  a  tootlon  of  ne  redplatur,  or  why  that 
motion  waa  granted;  but  as  Uie  defendant 
was  permitted  to  offer,  undw  the  general  is- 
sue plea,  eridence  for  tiie  ptupose  of  support- 
ing socb  averments  as  were  In  the  spedal 
plea,  he  was  not  injured  by  having  the  plea 
stricken  out.  and  hence  it  ia  unnecessary  to 
pass  on  the  motion. 

It  follows  from  what  we  bare  said  that  tlie 
judgment  must  be  affirmed. 

Judgment  affirmed;  tbe  appellant  to  pay 
the  oosta,  above  and  below. 
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BALTIMORE  ft  O.  R.  CO.  v.  KAHL. 

MAXOB  AND  CITT  COUNCIL  OF  BAL- 
TIMORE T.  SAME. 

(Nob.  23,  28.) 

(Court  of  Appeals  of  Maryland.   Dec.  2,  1914.) 

1.  MUKIOIPAL     COBPORATIONB     (8     385*)  — 

Change  of  Orade— CoNBi:<im:NTiAi,  Dau- 

AOEB— LlABIUTT. 

Where  a  municipal  corporation  by  ordi- 
nance authorized  the  construcflbn  of  a  bridge 
and  Its  approaches  without  taking  ai^  of  an 
adjacent  owner's  property,  it  was  not  liable  in 
consequential  damages  for  the  change  of  grade, 
since  abutting  owners  hold  their  property  sub- 
ject  to  the  city's  right  to  cliange  grade  as  pub- 
lic convenience  may  require. 

[Ed.  Note. — For  other  cafies,  see  Munici[)al 
C^gntions,  OeaU  Dig.  H  926-928;  Dec  Dig. 

2.  Eminent  Domain  ({  101*)  —  Ghanob  of 

GbADS— DAUAQE^— LlABIUTT  OF  RAILBOAD. 

Where  an  ordinance  authorized  the  construc- 
tion of  a  railroad  bridge  and  its  approaches,  the 
railroad  voluntarily  making  the  changes  for  its 
own  interest  was  liable  to  an  abutting  owner  in 
damages,  where  the  change  of  the  grade  and 
the  approach,  though  not  taking  any  property, 
left  the  approach  ui  front  of  it  seven  feet  in 
bd«ht 

[£d.  Note.— For  odier  casea,  see  Eminent  Do- 
main, Cent.  Dig.     269.  270;  Dec  Dig.  1 101.*] 

8.  Dauaqes  (I  IS*)— Measure  or  Dauaqes— 
In  Uenebai.. 

Compensation  for  Injuries  to  all  classes  of 
property  should  be  precisely  conuncnsurate  with 
the  injury  done. 

_[Ed.  Note.— For  other  cases,  see  Damagea, 
Dee.  Dig.  {  15.*] 

4.  ElUNBNl-  DOIUIN  (I  141*)  —  GhANOES  IN 

Grade— Mbasdbk  or  Dauagbs. 

Upon  permanent  injury  to  property  of  an 
abutting  owner,  which,  though  not  taken,  was 
made  less  accessible  by  a  seven-foot  approach  to 
a  railroad  bridge  in  front  of  it,  the  measure 
of  damages  was  the  depreciation  in  value  of  the 

groperty  thereby:  but,  when  such  depreciation 
an  been  ascertained  by  using  the  rental  value 
before  and  after  the  injury  as  a  basis,  it  repre- 
sents the  whole  damage  to  which  the  owner  is 
entitled,  and  the  loss  of  rent,  as  an  independent 
element  of  damages,  was  not  recoverable. 

[Ed.  Note.— For  other  casea,  see  Eminent  Do- 
main, Cent  Dig.  ig  372-376 ;  Dec.  Dig.  i  141.*J 

5.  Teial  (S  253*)— Change  of  Gbade  — In- 
STBucTioKs— Damage- Ignobing  Issues.  • 

In  an  action  against  a  city,  which  had  au- 
thorized  an  approach  to  a  railroad  bridge,  and 
against  the  railroad  conatructing  the  approach 
for  damages,  the  city's  requested  instruction  on 
damages  ignoring  the  duty  of  the  abutting  own- 
er to  minimize  his  damages,  and  not  ezduding 
such  damages  as  he  might  have  suffered  In  com- 
mon with  the  general  public,  was  properl/  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  613-623 ;  Dec.  Dig.  S  ^53.*] 

6.  Evidence  (5  113*)— Value  or  Land— Dam- 
ages. 

In  such  action,  where  it  appeared  that  the 
bridge  approach  had  been  Suiahed  in  August, 
1911,  it  was  not  proper  in  ascertaining  the  ex* 
Itenses  on  the  property  with  a  view  to  fixing  its 
value  after  the  injury  to  admit  a  tax  bill  against 
it  for  the  year  1914  and  the  asBessment  for  the 
year  1913. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  ifi  259-296;  Dec.  Dig.  9  113.*] 


Appeals  from  Baltimore  C9ty  Oonrt;  Bfor- 

rls  A.  Soper,  Judge. 

"To  be  offlctally  reported." 

Actions  by  Elizabeth  ECahl  against  the 
Baltimore  &  Ohio  Railroad  Company  and 
against  the  Mayor  and  Clt7  Council  of  Balti- 
more. Judgment  for  plaintiff  against  botli 
defendants,  and  they  appeal.  Reversed,  and 
new  trial  awarded. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNBR, 
and  CONSTABLE,  JJ. 

Duncan  E.  Brent  and  W.  Irvine  Cross,  both 
of  Baltimore,  for  appellant  Baltimore  &  O. 
R.  Co.  Benjamin  H.  McKludless,  AssL  City 
Sol.,  of  Baltimore  (S.  S.  Field,  City  Sot,  and 
Edward  J.  Colgan,  Jr.,  both  of  Baltimore,  oa 
tbe  brief),  for  appellant  Mayor  and  City 
Council  of  Baltimore.  Edward  U  Ward  and 
Edward  M.  Hammood,  boQi  of  Baltimore, 
for  appelle& 

BUREB,  J.  Tbe  appellee,  EUzabeth  Kahl. 
is  the  owner  of  a  leasehold  lot  of  ground  lo- 
cated on  the  north  side  of  Hamburg  street 
In  Baltimore  city.  Tbe  lot  la  Improved  by  a 
bnUding  which  was  fomierly  used  as  a  pri- 
vate residence,  but  for  some  time  prior  to 
the  Infliction  of  the  injuria  complained  of  In 
tbls  case  was  used  as  a  store.  Tbe  bnlldlng 
Is  located  at  the  northeast  comer  of  Ham- 
burg street  and  Plum  all^.  Tills  salt  was 
Instituted  against  the  Baltimore  &  Ohio  Rail- 
road Company  and  the  mayor  and  city  coun- 
cil of  Baltimore,  to  recover  damages  alleged 
to  have  been  caused  to  the  property  by  the 
constructton  of  the  approaches  and  bridge, 
which  woe  erected  on  the  sonth  dde  of 
Hamborg  street  and  over  Butaw  and  Howard 
streets  for  tbe  purpose  of  carrying  the  traffic 
over  those  streets.  In  front  of  the  pUUnUfTs 
property  the  approach  to  the  bridge  la  about 
7  feet  hl^,  and  from  the  north  side  ot  the 
approach  in  front  of  the  plaintiff's  lot  to  the 
curb  there  is  a  clear  space  of  approximately 
19  feet  and  from  the  north  building  line,  or 
trout  of  the  plalntUTs  house,  to  the  north 
side  of  the  approach  there  is  a  space  of  about 
29  feet  The  north  side  of  Hamburg  street 
from  the  approach  to  tbe  curb — a  distance 
of  about  19  feet — is  not  closed  or  obstructed, 
and  Is  in  practically  the  same  condition  as  it 
was  before  the  approach  was  built  There 
was  no  taking  of  the  plaintiff's  property. 
The  plaintiff  offered  evidence  tending  to 
prove  that  the  property  had  been  injured  by 
tbe  construction  of  tbe  approach  and  bridge. 

Ordinance  No.  387  of  tbe  mayor  and  city 
council  of  Baltimore,  which  authorized  tbe 
construction  of  the  bridge  and  its  approaches, 
and  tbe  circumstances  whioh  led  to  its  pas- 
sage, as  well  as  the  manner  In  which  the 
actual  work  was  done,  have  been  fully  con- 
sidered in  the  cases  of  Walters  t.  Baltimore 
&  Ohio  Railroad  Co.,  120  Md.  644,  88  AU.  47, 
46  U  R.  A.  (N.  S.)  112S,  and  Baltimore  ft 
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Ohio  Railroad  Co.  t.  Kane  et  al.,  92  AtL  532. 
What  was  said  In  those  cases  need  not  be 
repeated  In  this  opinion.  The  trial  resulted 
In  a  Jadgment  agalnat  both  defendants,  and 
this  appeal  was  taken  by  both  defendants 
from  the  Judgment. 

At  the  conclusion  of  the  testimony  for  both 
parties,  the  court  granted  two  prayers  on 
behalf  of  the  plaintiff — her  first  and  third. 
Her  first  prayer  declared  her  right  to  recover 
against  both  defendants  In  case  the  jnry 
shonld  find  the  facts  therein  submitted.  Her 
third  prayer  related  to  the  measure  of  dam' 
age.  The  first  and  second  prayers  of  the 
mayor  and  city  council  asked  to  withdraw 
the  case  as  to  It  from  the  Jury  upon  the 
ground  that  under  the  pleadings  there  was 
no  legally  eufflclent  evidence  to  entitle  the 
plaintiff  to  recover  against  the  city.  The 
court  refused  these  prayers. 

[1]  For  the  reasons  and  upon  the  principle 
stated  in  the  Kane  Caee,  supra,  the  city  is 
not  liable  to  the  plaintiff  for  the  Injuries^ 
sued  for.  There  was  therefore  error  In  grant-' 
Ing  the  plaintiff's  first  prayer  and  In  refusing 
the  city's  first  and  second  prayers,  and  inas- 
much as  there  could  be,  under  the  facts,  no 
recovery  against  the  city,  its  third,  fourth, 
fifth,  anA^sixth  prayers  should  have  been 
granted. 

[2]  Upon  the  principles  announced  in  the 
Kane  Case,  the  Baltimore  &  Ohio  Railroad 
Company  Is  liable  for  such  consequential 
damages  as  may  have  resulted  to  the  plain- 
tiff's property  from  the  construction  of  the 
approaches  and  bridge.  It  follows  that  there 
was  no  error  In  refusing  the  first  and  second 
prayers  of  the  railroad  company,  which  ask- 
ed the  court  to  direct  a  verdict  In  Its  favor 
because  of  a  failure  of  legally  sufficient  evi- 
dence to  support  the  action  against  it 

The  measure  of  damage,  which  Is  the  most 
Important  question  in  the  case,  Is  raised  un- 
der the  plaintiff's  third  prayer,  the  Baltimore 
ft  Ohio  Railroad  Company's  third  prayer, 
and  the  city's  eighth  prayer.  That  question 
win  now  be  considered.  The  plaintiff's  third 
prayer  is  here  transcribed : 

•The  plaintiff  prays  the  court  to  instroct  the 
jury  that,  if  they  shall  find  Iq  favor  of  the 

Slamtiff,  then,  in  considering  the  amount  of 
images  to  be  allowed,  they  may  take  into  con- 
sideration the  condition  and  fair  market  value 
of  the  property  in  gaestion  before  the  location 
and  construction  of  the  approach,  walls,  and 
abutment  mentioned  in  evidence  and  the  con- 
dition and  fair  market  value  of  the  property  in 
question,  since  the  erection  and  couBtruction 
of  said  approach,  walls,  and  abutment,  so  far  as 
said  fair  market  value  has  been  affected  by  said 
approach,  walls,  and  abutment,  together  with 
»uch  tos»  of  rent  from  taid  property,  if  any,  oc- 
casioned to  the  plomftff  by  mrtue  of  said  ap- 
proacht\DalU,  and  abutment,  and  allow  to  the 
plaintiff  such  a  sum  as  they  may  believe  the 
plaintiff  has  suffered  naturaUy  and  necessarily 
resulting  from  the  approach,  walls,  and  abut- 
ment mentioned  In  evidence,  except  such  dam- 

368,  if  any,  aa  the  plaintiff  could  nave  prevent- 
by  reasonable  eniense  and  troable  to  avoid 
the  same,  and  excepting  also  all  damage  which 
they  may  find  to  have  been  caused  to  said  prop- 


erty in  common  with  the  general  public  by 
virtue  of  said  approach,  walls,  and  abutment'* 

The  record  shows  that  counsel  for  the 
plaintiff  In  his  argument  before  the  Jury  read 
the  granted  prayers  and  said : 

"You  are  to  consider  the  fair  market  value  of 
this  property  before  the  construction  of  the 
bridge  and  the  fair  market  value  of  the  properiT 
since  the  construction  of  the  bridge,  and  the  dif- 
ference in  these  values  is  one  element  of  the 
damage  for  which  the  plaintiff  is  entitled  to 
recover  under -the  instractions ;  that  this  is  the 
first  element  for  the  jury  to  consider,  the  sec- 
ond element  being  what  loss  of  rent,  if  any, 
the  plaintiff  has  sustained  by  reason  of  the  con- 
struction of  the  bridge.  •  •  •  The  second 
element  of  damage  is:  What  loss  of  rent,  if 
any,  has  she  sustained  by  virtue  of  the  con- 
struction of  that  bridge?  The  e\idence  shows 
that  she  got  $18  a  month  rent  before  and  now 
she  gets  $18.  That  makes  a  l<»s  of  $5,  of 
course.  *  *  *  So  she  is  entitled  first  to  re* 
cover  the  difference  in  value  of  the  property ; 
and,  secondly,  the  loss  of  rent  to  wit  $B  a 
month.  I  think  tbla  loss  of  rent  began  after  the 
bridge  was  comnleted,  and  not  when  the  bridge 
was  started,  which  would  be  in  August.  1911, 
That  would  be  about  two  years  and  a  half  at 
$5  a  month,  which  would  be  $150,  which  she 
has  lost.  She  is  entitled  to  recover  that,  we 
submit" 

In  arriving  at  the  difference  In  the  market 
value  of  the  property  before  and  after  the 
construction,  the  witnesses  for  the  plaintiff 
used  the  rental  value  before  and  after  the 
injury  In  fixing  the  depreciated  value  of  the 
property.  By  this  method  the  rental  or  usa- 
ble value  of  the  Rroperty,  as  affected  by  the 
construction^  was  allowed  for  in  estimating 
and  fixing  its  depreciated  market  value. 
Having  once  allowed  for  the  depreciated 
rental  value,  it  Is  manifest  that  an  addition- 
al allowance  for  loss  of  rent  would  be  In  ef- 
fect a  dopble  assessment  of  damages.  In 
case  of  pemtanent  injury  to  property,  cither 
leasehold  or  fee,  we  do  not  know  of  a.  case  In 
this  state  where  such  a  measure  of  damages 
as  that  laid  down  In  this  prayer  has  been 
announced,  and  It  Is  not  In  accord  with  the 
rule  which  has  been  established  by  the  deci- 
sions of  this  court. 

[S]  Apart  from  those  cases  in  which  puni- 
tive damages  may  be  allowed,  the  compensa- 
tion for  injuries  to  all  classes  of  property 
should  pe  precisely  commensurate  with  Qie 
Injury  done.  It  should  be  neither  more  nor 
less  and  this  whether  it  be  for  injuries  to 
the  person  or  property.  < 

[4]  The  measure  of  tliat  compensation  In  a 
case  of  permanent  injury,  such  as  we  have 
In  this  case,  is  the  depreciation  In  the  value 
of  the  property  occasioned  by  the  acts  of 
the  defendant;  and,  when  that  depreciation 
has  been  ascertained  by  using  the  rental 
value  as  a  basis,  it  represents  the  whole  dam- 
ages to  which  the  plaintiff  la  entitled,  and  it 
would  be  manifestly  unjust  to  superadd  the 
loss  of  rent  as  an  independent  and  addition- 
al element  of  damage,  as  was  done  by  the 
plaintiff's  tlilrd  prayer.  This  rale,  of  course, 
would  not  apply  In  cases  of  temporary  In- 
juries^ and  it  is  poatible  that  cases  of  pernut- 
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nent  Injuries  might  arise  where  rent  as  such 
might  be  recovered,  but  there  is  nothing  In 
this  case  to  take  it  out  of  the  general  rule. 

Counsel  for  the  appellee  rely  in  support  of 
the  prayer  upon  the  cases  of  Lake  Roland 
Co.  V.  Webster,  81  Md.  529,  32  AU.  188,  and 
Birch  V.  Lake  Roland  Co.,  83  Md.  362,  84 
Atl.  1013,  and  assert  in  their  brief  that  they 
"are  conclusive  of  the  proposition  that  the 
recovery  includes  the  difference  in  the  mar- 
ket value  of  the  property,  together  with 
the  loss  In  the  rental  or  nsable  value  of  such 
property  to  the  date  of  snch  trial."  But 
this  Is  an  evident  misapprehension  of  the 
decisions  in  those  cases.  In  the  Webster 
Case  the  plaintiff's  granted  prayer  on  dam- 
ages was  as  follows : 

"The  plaintiff^  by  hia  counsel,  prays  the  court 
to  instruct  the  jury  that  if  they  shall  find  from 
the  evidence  that  the  rental  value  of  the  prem- 
ises known  as  Nos.  206  and  208  North  street,  and 
occupied  by  the  plaintiff  as  tenant  of  William  H. 
Birch,  Dnder  the  written  lease  offered  In  evi- 
dence, has  been  diminished  by  the  construetioQ 
and  use  of  the  elevated  railway  of  the  defend- 
ant corporation  on  North  street,  then  the  plain- 
tiff is  entitled  to  recover,  and  the  measure  of 
damages  Is  the  amoant  which  the  Jury  shall 
find  said  rental  value  has  been  so  diininished." 

That  the  court  did  not  understand  the 
prayer  to  mean  what  the  plalntlfTs  couDsel 
insist  it  did  mean,  and  that  the  conrt  did 
□ot  decide  what  they  insist  it  did  decide,  is 
perfectly  clear  from  the  language  of  Judge 
Bryan,  who  wrote  the  opinion  In  that  case. 

"The  plaintirs  prayer,"  he  mid.  "daims 
damages  lor  the  diminution  of  the  rental  value 
of  his  leasehold  property.  His  testimony  was 
that,  before  the  building  of  the  road,  the  annual 
value  of  the  property  was  $1,200,  and  the  coo- 
strnction  and  use  of  the  road  reduced  this  value 
so  much  that  it  was  worth  nothing.  His  land- 
lord remitted  $300  of  the  rent  leovlng  him  sttll 
bound  to  pay  $000  a  year.  If  the  jury  fonnd 
that  the  usable  value  of  the  property  was  de- 
stroyed or  diminished  by  the  cause  alleged,  they 
were  Justified  in  finding  a  verdict  for  the  damage 
done.  Great  exception  Is  taken  to  the  language 
ot  the  prayer.  But  it  seems  to  us  that  its 
fair  meanioK  is  that  the  jury  are  to  find  the 
damages  which  the  plaintiff  sustained  as  tenant 
of  the  premises  by  the  diminution  of  its  rental 
value.  It  could  not  easily  be  construed  as  mean- 
ing that  they  were  to  find  the  damages  which 
the  landlord  had  suffered.  It  la  not  questioned 
thot  the  draughtsman  of  the  prayer  might  have 
presented  the  question  of  damages  in  a  different 
manner,  as  was  done  in  Rice  s  Case,  73  Md. 
307,  21  Atl.  181.  He  has  chosen,  however,  to 
ask  compensation  for  the  diminution  of  the  usa- 
ble value  of  bis  premises.  This  was  certainly 
an  injury  to  him,  and  he  certainly  ought  to 
recover  for  it." 

In  Rice's  Case,  which  was  referred  to  and 
approved,  the  court  said,  in  discussing  the 
prayers  on  the  measure  of  damages : 

"In  the  first  prayer  of  the  city  the  court  in- 
structed the  jury  that  they  could  award  him 
only  the  fair  market  value  of  his  interest  in 
the  brick  yard,  less  the  fair  market  value  of 
bis  interest  in  so  much  thereof  as  would  remain 
after  the  opening  of  Clare  street  This  seems 
to  cover  the  whole  question.  The  prayer  grant- 
ed in  behalf  of  Rice  presents  the  same  theory  of 
the  law  in  a  different  form." 


The  Birch  Case  was,  aa  stated  by  the  conrt 
in  Its  opinion,  "in  almost  every  material  re- 
spect" Identical  with  the  deddon  in  the 
Webster  Case,  and  the  mle  of  damage  laid 
down  in  that  case  was  followed.  In  the 
Birch  Case  the  conrt  quoted  from  the  opin- 
ion of  Chief  Judge  McSherry  in  MacEenzle's 
Case,  74  Md.  (O,  21  AtL  0M,  28  Ajm.  St  Sep. 
219,  that: 

"Where  the  land  of  Ote  plalntUt  is  not  taken 
nor  his  soil  actually  Invaded,  the  measare  of 

damages,  as  adjudged  in  many  cases,  is  either, 
first,  the  extent  to  which  the  rental  or  usable 
value  of  the  particular  property  has  been  di- 
minished by  tne  trespass  or  injury  complained 
of  (Baltimore  &  Ohio  Railroad  Co.  v.  Boyd  et 
al.,  67  Md.  41  [10  Atl.  315,  1  Am.  St  Rep.  3621 ; 
Wood,  etc..  V.  State,  Use  of  White,  06  Md.  61 
[5  Atl.  476]) ;  or  secondly,  the  difference  in  the 
value  of  the  property  before  the  construction  of 
the  pole,  and  its  value  afterwards.  If  the  depre- 
dation In  valne  haa  been  caused  by  the  orection 
and  maintenance  of  the  pole.** 

It  is  dear  that  neither  In  the  Webster  Case 
nor  the  Birch  Case  did  the  court  dedde  that, 
in  addition  to  the  diminution  ot  the  rental 
or  nsable  value  of  the  property,  there  could 
be  a  recovery  for  loss  of  rent. 

Had  the  Italicized  portion  of  fhe  prayer 
been  (Hnltted,  it  would  have  announced  the 
true  measure  of  damage  applicable  to  the 
case.  It  follows  that  the  third  prayer  of 
the  Baltimore  &  Ohio  Railroad  Company, 
which  was  on  the  subject  of  damases,  Bbonld 
have  been  granted. 

[8]  The  eighth  prayer  of  the  dty  Ignored 
the  duty  of  the  plaintiff  to  minimize  the  dam- 
ages, and  it  does  not  exclude  such  damages 
as  she  might  have  suffered  In  conmion  with 
the  general  pablic.  and  it  was  properly  re- 
fused. 

IS]  The  record  contains  two  exceptions  tak- 
en by  the  defendants  to  the  refusal  of  the 
court  to  strike  out  the  testimony  of  William 
E.  Ferguson  as  to  the  value  of  the  plaln- 
tlfTs  propertj'  after  the  construction  of  the 
bridge.  \The  grounds  of  the  motions  were  '^''x^ 
that,  in  arriving  at  the  value  of  the  property 
after  the  work  was  completed,  the  witness 
used  the  tax  bills  for  the  year  1914  And  the 
assessment  for  1913.  The  bridge  was  flnlRfa- 
ed  in  August,  1911,  and  it  was  nndoubtedly 
improper  for  the  purpose  of  ascertaining  the 
expenses  on  the  property  with  a  view  of 
fixing  its  value  after  the  Injury  to  have  used 
the  assessment  and  tax  hills  for  years  so 
remote  from  the  date  of  the  injury.  While 
this  was  improper,  and  may  be  avoided  in 
the  retrial  of  the  case,  ve  wduld  not,  in  view 
of  the  whole  testimony  of  the  witness,  re* 
verse  the  case  for  these  reasons.  What  we 
bare  said,  we  think.  Is  snfflclent  to  Indicate  , 
our  opinion  on  oU  the  questions  presented  by 
the  record. 

Jndgment  vereroed,  and  new  trial  award- 
ed ;  the  appellee  to  pay  the  costs  above  and 
bdow. 
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8TATB  T.  JENKINS.    (No.  S8.) 
(Oonrt  of  Appeals  of  Maryland.  Dee.  4, 1014.) 

1.  COHUEBCB  (8  62*)— IllTBRSTATB  OOUHKBOE! 
— CaBRIAOE  of  PaSSENGEBS— REGin-ATION— 
COKSTITUTIOKAUTT. 

Code  Pab.  Gen.  Laws  1814,  art.  27.  8S  398- 
403,  requiring  electric  rallroada  to  provide  sepa- 
rate Hats  for  Thite  and  colored  passengers,  is 
Talid  In  10  far  as  it  affects  cunmerce  wholly 
within  this  sutet  but  not  as  to  inteistate  com' 
merce. 

[Ed.  Note.~For  other  cases,  see  Commerce, 
Cent.  Dig.  |  81 ;  Dec.  Dig.  |  62.*] 

2,  Ihdiotubht  and  Infobuation  (I  111*)— 

SUFriCIBNOT— NBOATIVINO  EtXOKPTIONS. 
Under  Code  Pab.  Geo.  Laws  1914.  art  27, 
H  898-403,  requiring  electric  railroads  to  pro- 
vide separate  seats  for  white  and  ooloted  pas- 
SMigera,  an  indictment  for  refusing  to  occninr 
the  seat  assigned  to  him  b;  the  conductor  is  suf- 
ficient If  the  offense  is  described  in  the  words 
of  the  statute,  and  need  not  negative  a  possible 
exception  that  the  defendant  is  an  interstate 
passenger,  wltere  the  oception  is  not  found  in 
the  statute,  but  arises  from  a  provirion  of  the 
federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent.  Dig.  H  295-298;  Dec. 
Dig.  f  111.*]  ■ 

Appeal  from  Criminal  Oonrt  of  Baltimore 
City ;  Thomas  Ireland  Elliott,  Judge 

James  Jenkins  was  Indicted  for  refusing 
to  occupy  the  seat  in  a  car  assigned  to  him 
by  the  conductor.  The  court  sustained  a  de- 
murrer to  the  Indictment,  and  the  state  ap- 
peals. Reversed. 

Argued  before  BOYD,  O.  J.,  and  BURKE. 
THOMAS.  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  00N8TABLE,  JJ. 

Horton  S.  Smith,  Asst  State's  Atty..  for 
Baltimore  City,  anil  Lindsay  C.  Spencer,  both 
of  Baltimore  (Edgar  Allan  Poe,  Atty.  Qen., 
William  F.  Broenlng,  State's  Atty.,  of  Bal- 
timore, on  the  brief),  for  the  State.  W. 
Asbble  Hawkins,  of  Baltimore  (George  W.  F. 
McMechen,  of  Baltimore,  on  the  brleQ,  for 
appellee. 

BOYD,  O.  J.  The  appellee  was  indicted 
for  refusing  to  occupy  the  seat  In  a  car  on 
the  Washington,  Baltimore  &  Annapolis  Elec- 
tric Railway  CompaDy,  to  which  he  had  been 
assigned  by  a  conductor  in  charge  of  the 
car.  He  demurred  to  the  indictment  "for 
the  reason  that  the  act  of  assembly  therein 
set  forth  Is  unconstitutloDal  and  void,  in  that 
It  denies  to  him  the  equal  protection , of  the 
law.  Is  contrary  to  the  Constitution  of  the 
state  of  Maryland  and  of  the  United  States 
of  America,  and  for  other  errors  appearing 
in  the  record."  The  demurrer  was  sustain- 
ed by  the  lower  court,  and  this  appeal  was 
taken  by  the  state.  The  traverser  was  indict- 
ed under  chapter  248  of  the  Acts  of  1908 
(now  codified  in  third  volume  of  Code  In 
article  27,  S§  398-403,  Inclusive).  Section  1 
of  that  act  provides  that : 

"Conductors  or  managers  of  all  railway  com- 
panies and  corporations,  and  all  persons  running 


or  operating  cars  or  coaches  hy  electricity,  ruo' 
niog  twenty  miles  beyond  the  limits  of  any  in- 
corporated city  or  town  of  the  state  for  the 
transportation  of  passengers,  are  hereby  author- 
ized and  required  to  designate  separate  eeats  for 
white  and  colored  passengers,  without  any  difr 
ference  in  the  quality  of  or  convenience  or  ac- 
commodation of  the  seats  hi  such  cars  or  coach- 
es. The  ordinary  seat  for  two  persons  shall  be 
deemed  a  separate  seat  within  the  meaning  ol 
this  act." 

Section  2  prohibits  discrimination  In  the 
quality  of  or  convenience  or  accommodation 
in  the  seats,  etc.  Section  3  requires  conduc- 
tors or  managers  of  railways  to  assign  to 
each  white  or  colored  person  his  or  her  re- 
spective seat  in  the  car,  and  provides  tlut 
if  a  passenger  refuses  to  occupy  the  seat  to 
which  he  or  she  may  be  assigned,  the  con- 
ductor or  manager  can  refuse  to  carry  such 
passenger,  and  may  put  him  off  tbe  car, 
etc.  and  tboi  contatoa  ttie  following  provi- 
sion: 

"And  the  passenger  so  refusing  to  occupy  the 
designated  seat  to  which  he  or  she  may  be  as- 
signed, riiall  he  deemed  guilty  of  a  misdemeanor, 
and  on  indictment  and  conviction  thereof,  shall 
be  fined  not  more  than  Sity  dollars,  or  be  con- 
fined in  jail  not  more  than  thirty  days,  or  both, 
in  the  discretion  of  the  court,  for  each  offense.'* 

Section  4  imposes  a  penalty  on  the  conduc- 
tor or  manager  who  upon  request  refuses 
to  perform  the  duties  Imposed  upon  him  by 
the  act  Section  5  authorizes  the  conductor 
or  manager  In  charge  of  the  car  to  assign 
passengers  of  the  same  color  to  vacant  seats, 
when  the  seats  are  all  occupied  out  not  filled, 
and  with  the  permission  and  consent  of  the 
occupant  to  assign  a  passenger  of  the  other 
color  to  an  nnoccnpied  seat  Section  6  ex- 
empts i>er8on8  employed  as  nurses  or  valets, 
when  accompaoylng  those  needing  attention. 

The  Indictment  contains  only  one  count 
and  follows  the  language  of  the  statute,  de- 
scrltdng  the  traTeiBer  as  a  colored  person 
and  a  passenger  on  the  car. 

[1]  This  act  Is  very  similar,  In  most  of 
the  provisions,  to  chapter  109  of  the  Acta  of 
1904,  excepting  the  latter  applied  to  com- 
panies, corporations,  and  persons  running  or 
operating  care  or  coacheu  by  steam.  In 
Bart  V.  State,  100  Hd.  695.  60  Atl.  457.  we 
held  that  the  act  of  1904  could  not,  under  the 
Gonatitntlon  of  the  United  Btat^  be  made 
applicable  to  Interstate  passengers,  and  must 
be  construed  as  not  applying  to  them,  but 
we  said: 

"As  that  question  was  also  argued,  it  is  prop- 
er to  add  that  we  see  no  difficulty  in  sustaining 
the  law  in  so  far  as  it  applies  to  intrastate  pas- 
sengers," 

In  that  case  the.  indictment  alleged  that 
the  appellant,  being  of  the  colored  race,  was 
a  passenger  on  a  train  of  the  Philadelphia, 
Baltimore  &  Washington  Railroad  Company 
operating  cars  and  coaches  by  steam  upon 
its  railroad  in  the  state  of  Maryland  on  a 
ticket,  "which  he  had  purchased  In  the  dty 
of  New  York  for  a  contli^aous  transportation 
therefrom  by  and  over  said  railroad  through 
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the  state  of  PennsjrlTanla  and  Delaware  and 
said  state  of  Maryland  to  the  dty  of  Wash- 
ington." It  might  therefore  De  suggested, 
although  It  was  not  at  the  argument  of  this 
case,  that  the  validity  of  the  statute  as  to 
intrastate  passengers  was  not  Involved  in 
the  Hart  Case,  and  hence  that  decision  Is 
not  binding  on  this  court  But  the  act  of 
1904  was  attacked  as  an  "Inseparable  stat* 
ute,"  and  it  was  strenuously  contended  that 
It  must  fall  In  its  entirety,  and  could  not  be 
held  valid  as  to  intrastate  passengers.  In 
our  Investigation  into  the  validity,  vel  non, 
of  the  statute,  as  applying  to  interstate  pas- 
sengers, It  was  necessary  to  examine  and 
carefully  consider  the  authorities,  especial- 
ly the  decisions  of  the  Supreme  Court  of  the 
United  States,  in  reference  to  the  pow^s 
of  the  state  to  imss  statutes  which  It  had 
been  contended  In  those  cases  infringed  up- 
on the  commerce  clause,  or  In  some  instances 
other  provisions  of  the  federal  Constitution; 
and,  as  that  investigation  left  ns  In  no  doubt 
as  to  a  proper  conclusion  on  the  subject,  and 
as  we  felt  called  upon  to  determine  whether 
the  statute  in  its  entirety  must  be  stricken 
down,  or.  inasmuch  as  we  determined  that 
the  state  had  no  power  to  make  such  a  law 
applicable  to  interstate  passengers,  whether 
It  should  be  construed  to  be  limited  to  that 
class  concerning  which  the  state  could  valid- 
ly legislate,  and  hence  presumably  the  Leg- 
islature so  Intended,  we  passed  on  the  ques- 
tion. We  do  not  deem  It  necessary  to  fortify 
the  conclusion  then  reached  by  us  by  citing 
additional  authorities,  but  are  content  to 
rest  our  decision  on  those  then  referred  to. 
As  the  personnel  of  the  court  has  greatly 
changed  since  the  Hart  Case,  It  may  not  be 
out  of  place  to  add  that  all  of  the  judges 
who  sat  In  this  case  concur  In  the  conclu- 
sions then  reached,  both  as  to  interstate  and 
Intrastate  passengers,  and  are  of  the  opin- 
ion that  the  statute  now  under  consideration 
must  be  simllariy  construed.  I^e  main  dis- 
tinction between  the  two  statutes,  si^ested 
at  the  argument,  was  that  the  exemption 
from  the  effect  of  the  act  of  1004  embraced 
classes,  not  in  the  act  of  190S,  which  indi- 
cated the  intention  of  the  Legislatnre  to  lim- 
it the  former  act  to  intrastate  passengers. 
It  Is  true  that  we  said,  "It  may  be  question- 
able whether  our  ertatute  does  not  contem- 
plate confining  the  law  to  local  hnslnesa,  as 
In  section  7  it  exempts  parlor  and  sleeping 
cars  and  through  express  trains  that  do  no 
local  bu^ness,***  bat  we  did  not  base  our 
conclusion  on  that  alone,  and  as  the  deci- 
sion In  that  case  was  rendered  lu  1905.  it 
would  be  unjust  to  the  Legislature  to  suppose 
that  it  Intended  the  act  of  1908  to  apply  to 
those  whom  this  court  bad  so  recently  held 
It  could  not  apply  io.  We  can  have  no  hesi- 
tation, tberefoi^  in  holding  that  the  act 
of  190&  must  be  construed  to  apply  only  to 
intrastate  passengers,  and  not  to  interotate 
passengers,  and  hence  is  not  In  conflict  with 
the  federal  CiniatitotioiL 


[2]  The  ruling  of  the  lower  court  cannot 
therefore  be  sustained  on  the  ground  that 
the  statute  is  invalid  because  Its  terms  are 
sufficiently  broad  to  Include  Interstate  pas- 
sengers, and  the  main  reason  relied  on  by  the 
appellee  why  the  Judgment  should  be  affirm- 
ed was  that  the  Indictment  does  not  state 
or  show  whether  the  traverser  was  an  In- 
terstate or  intrastate  passenger,  and  does  not 
negative  the  constitutional  exc^don,  If  the 
statute  be  construed  as  exempting  inter- 
state passengers  by  reason  of  the  federal 
Constitution.  The  general  rule,  which  has 
frequently  since  been  repeated,  was  thus 
stated  by  Judge  Briscoe  in  Stearns  v.  State, 
81  Md.  341,  32  AtL  282: 

"Where  a  etatnte  contains  an  exception  bo  in- 
corporated in  its  enacting  claase  tliat  the  one 
cannot  be  read  withont'tfae  other,  the  indict- 
ment or  information  must  negative  the  excep- 
tion. But  when,  after  general  words  of  pro- 
hibition, an  exception  is  created  in  a  suliseQuent 
cianae  or  section,  it  must  be  interposed  by  the 
accused  aa  oiatter  of  defense." 

Elefer  v.  State,  87  Md.  662,  40  Atl.  877,  Is 
an  illustration  of  the  former,  and  Bngglea 
V.  State,  120  Md.  6S3,  87  AtL  1080,  of  the  lat- 
ter. Bat  there  are  a  number  of  cases  in 
this  state  which  seem  to  us  to  be  directly  on 
the  point  In  question.  In  DlCkhant  t.  State, 
85  Md.  451,  37  Atl.  21,  36  Ii.  B.  A.  765,  00 
Am.  St  Rep.  332,  the  traverser  was  Indicted 
for  having  In  his  possession  96  zaWiits,  the 
prosecution  being  under  the  act  of  1894,  chap- 
ter  404,  which  provided  that  "no  person  shall 
shoot  or  in  any  manner  catdi,  kill  or  have 
In  possession  *  •  «  any  rabUt  between 
the  24th  December  and  the  Ist  of  Kovem- 
ber"  next  ensuing.  Tb»  defendant  demor- 
red  to  the  indictment,  and,  his  demurrer 
having  been  orerraled,  he  ffled  a  motion  to 
quash  It  on  the  ground: 

"Firet  that  the  statute  Is  Intended  to  apply 
only  to  persons  who  shall  shoot  or  In  any  man- 
ner catch  or  kill  any  rabbit  in  the  state  of  Mary- 
land or  have  in  posBcssion  any  rabbit,  so  killed, 
etc.,  in  this  state  within  the  prohibited  time];, 
and,  second,  that  the  indictment  is  defective  be- 
cause it  does  not  eo  describe  the  defendant  aa 
to  bring  him  within  the  class  of  persona  to 
which  the  statute  applies." 

This  court  held  that  that  statute  did  not 
apply  to  game  killed  In  another  state,  but 
In  possession  In  tills  state,  but  the  court 
said: 

"It  was  contended  that  the  indictment  is  de- 
fective because  it  did  not  sufficiently  describe 
the  defendant  and  failed  to  allege  that  he  had 
in  his  possession  game  ahot,  etc.,  in  this  statx 
during  the  close  acason.  It  la  well  settled,  as 
a  general  rule,  that  in  an  indictment  for  an  of- 
fense created  by  statute  it  is  sufficient  to  de- 
scribe the  offense  in  the  words  of  the  statute. 
Parkinson  v.  State,  14  Md.  184  [74  Am.  Dec 
6221;  GearfoBs  v.  State.  42  Md.  403:  Mincher 
V.  State,  66  Md.  227  17  Atl.  451].  The  pleader 
has  followed  this  rule  ui  tills  case,  and  hence  the 
obJecUon  Is  not  a  valid  (me.  There  was  also  a 
motion  to  quaah  the' indictment  upon  the  same 
ground,  and  this  was  also  properly  overruled." 

In  Wright  V.  State,  88  Md.  436,  41  Atl.  795, 
tbe  traverser  was  indicted  for  violating  the 
law  prohibiting  the  sale  of  oleomargarine. 
Tbe  Indlcancnt  was  demnrred  to,  but  tiie  de* 
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marrer  was  OTerrnl^.  It  was  contended  that 
If  tbe  statute  In  question  conld  be  malntaiu- 
ed,  as  applied  to  a  Bale  In  Maryland  by  a  dtl- 
sen  of  Maryland,  yet  the  Indictment  was  bad 
because  the  decision  In  ScboUenberger  t. 
Pennsylvania,  171  U.  S.  1, 18  Sup.  Ct  757,  43 
L.  Ed.  49,  bad  Imported  Into  tbe  statute  an 
exception  Id  £aror  of  nonresidents  of  Mary- 
land, and  the  Indictment  did  not  negative  the 
exception.  Judge  Pearce^  In  speaking  tor  the 
conrt  said: 

"WIier«  an  exception  is  bo  incorporated  with 
tbe  enacting  clause  of  a  statute  tnat  one  can- 
not be  read  without  the  other.  It  is  well  under- 
stood that  the  rule  of  pleading  requires  tbe  In- 
dictment  to  amative  such  exception ;  but  wheth- 
er this  rule  could  be  invoked  in  any  case  where 
the  exception  does  not  actually  appear  as  part 
of  the  text  of  the  statute,  and  where  the  ex- 
ception is  the  result  of  judicial  Gonstructitni, 
may  well  Ik  doubted." 

The  court  then  went  on  to  say  that,  waiv- 
ing the  doubt,  the  Indictment  did  allege  what 
was  equivalent  to  an  averment  that  traverser 
was  a  citizen  of  Maryland,  and  hence  did  not 
decide  the  question  there  raised.  Bnt  later 
(88  Md.  445,  41  Atl.  799)  the  court  did 
pass  on  a  question  practically  identical  with 
the  one  now  before  n&  It  was  argued  that 
the  Maryland  act  was  tmconBtttntlonal  under 
the  decision  in  Schollenberger's  Case,  as  to 
all  of  the  words  except  citizens  of  Maryland, 
because  in  violation  of  the  interstate  com- 
merce rule,  and  If  we  held  the  act  valid  as  to 
citizens  of  Matyland,  tbongh  Invalid  as  to  tbe 
rest  of  tbe  world,  we  would  give  to  tbe  stat- 
ute a  positive  operation  beyond  the  legisla- 
tive intent,  and  beyond  what  any  one  could 
say  It  would  have  enacted.  The  conrt  then 
set  out  a  special  verdict  found  In  the  Scbol- 
lenberger  Case,  and,  after  reCening  to  the 
decision  said: 

"In  that  case,  a  federal  question,  arlsiog  un- 
der the  coromerce  clause  of  tbe  federal  Coiuti- 
tution,  was  directly  presented  to  the  court,  bat 
such  is  not  the  case  here.  Here  the  question 
is  presented  upon  demurrer  to  the  indictmen^ 
and  upon  the  face  of  the  indictment  no  federal 
question  is  presented.  •  •  •  Whatever  may 
be  the  law  upon  the  facts  before  the  conrt  in 
Schollecbergcr's  Case,  there  can  be  no  question 
that  upon  this  demurrer  the  indictment  most 
be  sustained,  since  even  in  Schollcmberser's 
Case  the  act  in  question  was  held  invalid  only 
*to  the  extent  that  it  prohibits  tbe  Introduction 
of  oleomargarine  from  another  state,  and  its 
sale  in  the  original  package  aa  described  in  the 
apecial  verdict?  " 

See,  also,  Fox  v.  State,  89  Md.  381,  38S,  43 
AtL  775,  73  Am.  St  Itep.  193,  and  Rasch  v. 
State,  89  Md.  755,  760,  43  Ati.  931.  Those 
cases  not  only  furnish  authority  to  justify  the 
construction  of  a  statute,  which  Is  general  in 
its  terms,  so  as  to  exclude  from  Its  operation 
those  who  could  not  under  tbe  federal  Con- 
•Utotlon  be  liable,  but  to  hold  it  to  be  valid 
as  against  those  the  state  can  effect,  bnt  they, 
In  effect,  held  that  an  Indictment  Is  not  in- 
valid because  it  does  not  negative  an  excep- 
tion to  the  statute  which  Is  made  by  reason 
of  a  provision  in  the  federal  Constltntlon.  If 


this  traverser  was  an  interstate  passenger  be 
could  have  so  set  up  In  a  special  plea.  As 
this  court  had  decided  in  the  Hart  Case  that 
the  act  of  1904  was  not  applicable  to  inter- 
state passmgws,  presumably  the  state's  attor- 
ney was  proceeding  on  the  theory  that  fhe 
traverser  was  an  Intrastate  passenger,  and  it 
is  not  likely  that  injustice  will  be  done  by 
indicting  any  known  to  be  intestate  pas- 
sengers ;  but,  however  tliat  may  be,  tbe  law 
in  this  state  is  well  settled  as  to  wh&x  ex- 
ceptions in  a  stetnte  must  be  n^tlved  in  an 
indic6n^t,  and  it  Is  clear  that  one  which  ia 
not  contained  in  the  stetnte  at  all,  but  Is 
made  by  reason  of  a  conatltntional  provi^n, 
need  not  be  negatived. 

No  other  objection  to  the  indictment  was 
iwlnted  out,  and  It  follows  ftom  what  we 
have  said  tliat  the  jndgnmt  must  be  revere* 
ed  and  tbe  case  remanded,  in  order  that  tbe 
traverser  may  be  tried  upon  tbe  indictment 
against  him. 

Judgment  reversed,  and  tbe  case  remand- 
ed ;  the  aivellee  to  pej  the  costs. 


JONES  V.  DUOAN  et  at  <No.  6.) 
(Conrt  of  Appeals  of  Maryland.  Dec  4, 1014.) 

1.  TbTISTS    (I  85*)  —  OONSTEUOTIVB  TRUST  — 

Patvint  of  Pueohase  Monet  fob  Convbt- 

ANCE  TO  ANOTHXB. 

An  agreement  that  one  of  the  parties  would 
put  up  $5,000,  and  the  other  S2,000,  to  pur- 
chase property,  and  the  title  to  be  taken  In  tbe 
name  of  one,  but  for  the  equal  benefit  of  both, 
the  excess  eOiare  to  be  paid  by  one  to  be  consid- 
ered a  loan  to  the  other,  created  a  constructive 
trust  at  once  in  favor  of  the  party  having  the 
equitable  interest  to  the  extent  of  bis  contribu- 
tions to  the  purchase  money,  and  made  tbem 
practically  tenants  in  common  in  proportion  to 
their  contributions  and  in  accordance  with  their 
agreement 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  46-50 ;  Dec  Dig.  fi  35.*1 

2.  TbUBTS    (I  43*)  —  CONSTBUCTIVB  TBUBT  — 

Rights  of  Pasties. 

Where  two  parties  purchase  property,  each 
paying  a  share  of  tbe  purchase  money,  and  title 
IS  taken  in  the  name  of  one,  it  Is  competent,  in 
equity,  as  between  the  parties  to  show  what 
the  actual  interests  were. 

[Ed.  Note.— For  other  cases,  see  Trusts^  Cent 
Dig.  H  62-65;  Dec.  Dig.  |  48.*] 

3.  Bamkbuptct  (S  135*)  —  Tbdsteb  — Rbla- 

TION  TO  BaNKBUFT. 

The  trustee  in  bankruptcy  for  some  pnr* 
pose  stands  in  position  of  the  creditors  and  for 
others  of  the  bankrupt  himself,  and  this  is  in 
DO  wise  affected  by  the  amendment  of  1910  oi 
the  Bankruptcy  Law. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  I  233 ;  Dec  DigTl  135.*] 

4.  Evidence  (i  271*)  —  Sblf-Sebving  Dko- 

LABATtOnS. 

Declarations  of  a  party  favorable  to  him- 
self are  not  admissible  unleas  made  in  the  pres- 
ence of  the  other  party,  or  as  a  part  of  the  res 
gestte,  or  in  contradiction  of  evidence  previously 

given. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1068-1079, 1081-4104;  Dec.  Dig. 
9  271.*] 


•For  othsr  easfls  ses  suns  topic  and  secUOD  NUMBER  In  Dsc.  Dls>  A  Am.  Dig.  Kar-Mo.  Series  *  Rep  r  ladttxss 

Digitized  by  Google 


77e 


82  ATLAimC  BEPOBTEB 


(Md. 


6.  BANKBUPrOT  (I  140*)— Pbopebtt  Pabsino 
Tl  TBuenms— CoRSTBOcnvE  Tbust. 

Where  two  parties  purchase  property,  each 
famishing  part  of  the  purchase  money,  and  ti- 
tle Is  taken  in  the  name  of  one,  the  trustee  in 
bankruptcy  of  the  legal  owner,  not  being  a  pur- 
chaser for  Talub  cannot  claim  a  neater  inter- 
est than  the  baoKrupt  actually  had. 

[Ed.  Note.— For  other  cases,  see  Bankmptcy, 
Cent.  Dig.  H  198,  199.  2197225;  Dec.  Dig.  § 
140.*] 

6.  ■Pahtnbmhip  (5  68*)— Pbopebtt  of— Co?- 

8TBUCTIVE  TbUBT. 

Where  two  parties  pnrcbase  proper^,  each 
paying  part  of  the  purchase  money,  and  title  is 
taken  in  the  oame  of  one,  such  property  does 
not  become  property  of  a  partnership  thereafter 
entered  into  between  such  purchasers ;  no  con- 
veyance  being  made  to  the  partnership  and  no 
entry  of  it  on  the  books,  though  the  property 
was  used  for  partnership  purposes. 

{Ed.  Note.— For  other  cages,  see  Partnership, 
Cent  Dig.  SS  101-111  i  Dec.  Dig,  |  68.*J 

7.  Evidence  (|  471*)  —  ConoLUBZOR  —  Qusfl- 
TiON  or  Law. 

A  question  to  a  witness,  whether  an  vree> 
ment  stilt  held  good,  is  improper  as  calling  for 
the  conclusion  of  the  witness  on  a  question  of 
law. 

[Ed.  Note. — For  other  coses,  see  Evidence, 
Cent.  Dig.  S|  2149^2185 ;  Dec.  Dig.  |  471.*] 

Appeal  from  Clrcait  Court,  Baltimore 
Connty;  Wm.  H.  Harlan,  Judge. 

Exceptions  by  Harry  C.  Jones,  trustee  In 
bankruptcy,  to  the  sale  of  property  of  a  part- 
nership by  Ferdinand  G.  Dugan  and  Joseph 
N.  Ulman,  receivers.  From  a  ruling  on  the 
exeeptiou,  the  trustee  appeals.  Order  re- 
versed, and  case  remanded  for  further  pro- 
ceedings. 

Argued  before  BOXD,  O.  J.,  and  THOMAS, 
USNEB,  STOCKBBIDGB,  and  CONST- 
ABLE, JJ. 

Henry  Zoller,  Jr.,  and  Edward  M.  Ham- 
mond, both  of  Baltimore  (N.  Rufas  Gill  & 
Sods,  of  Baltimore,  on  the  brief),  for  appel- 
lant Louis  A.  TuTln  and  Clarence  A.  Tuck- 
er, both  ot  Baltimore,  for  appellees. 

STOCKBRIDGE,  J.  [1]  On  the  11th  of 
April,  1907,  John  Singleton  and  John  Real 
entered  Into  a  written  agreement.  In  which 
■It  was  recited  that  [singleton  had  purchased 
from  Mrs.  Mary  Meeter  for  a  consideration 
of  $7,000  a  piece  of  real  property,  In  West- 
port,  Baltimore  county ;  and  that  the  parties 
had  agreed  that  Real  should  have  a  half  in- 
terest in  it,  but  that  Singleton  was  then  able 
to  contribute  but  $2,000  towards  the  purchase 
money.  The  agreement  then  makes  the  fol- 
lowing provisions:  That  the  title  to  the  lot 
should  be  taken  In  the  name  of  John  Single- 
ton alone;  that  Singleton  should  contribute 
towards  the  purchase  money  $2,000  and  Real 
$5,000,  of  which  $3,500  was  to  be  for  his 
share  of  the  purcliase  money,  and  $1,500  as 
a  loan  to  Singleton;  and  that  the  property 
was  to  be  held  for  "the  Joint  and  equal  ben- 
efit of  the  parties."  Five  days  later,  on 
April  16th,  the  purc^se  was  consummated 
by  the  execution  of  the  deed.  In  legal  ef- 


fect the  situation  was  then  this:  Singleton 
was  the  holder  of  the  legal  title,  the  benefi- 
cial Interest  being  in  himself  and  Real  in 
accordance  with  their  agreement,  the  law 
raising  a  constructive  trust  in  favor  of  Real 
to  the  extent  of  his  contribution  to  the  pur- 
chase money  of  the  land.  They  were  thus 
practically  In  the  relation  of  tenants  in  com- 
mon of  the  property  in  proportion  to  their 
contributions  and  in  accordance  with  the 
agreement  entered  Intp.)  About  two  years 
after  this  purchase  had  been  made,  Single- 
ton and  Real  became  iiartnera  In  the  manu- 
facture of  barrels  and  baskets,  carrying  on 
tills  business  under  the  name  of  the  Westport 
Veneer  Barrel  &  Basket  Company.  The  man- 
ufacturing was  done  on  the  property  bought 
In  1907,  and  continued  so  to  be  till  October, 
1913.  Tbete  were  no  written  artlideB  of  part- 
nership, and  the  verbal  arrangement  was 
apparently  very  indefinite;  the  record  not 
containing  any  statement  as  to  the  twins 
and  provisions  ot  die  partnerablp  agreanmt 
On  October  16,  1913,  a  Mil  was  filed  by  Beal 
for  a  dissolution  of  the  partnership,  the  ap* 
polntment  of  reo^ven,  and  the  winding;  up  at 
the  partnership  bnslnesa.  Insolvency  was 
not  alleged,  but  the  rciltef  ms  asked  becanse 
of  Irreconcilable  differences.  There  was  a 
consent  answer  filed  at  the  same  tinw,  and 
upon  these  a  decree  was  passed  appointing 
recovers.  This  was  followed  on  the  17th 
of  Octobw  by  an  application  In  the  United 
States  District  Court  to  have  Singleton  de- 
clared a  bankrupt,  and  on  the  20th  an  ad- 
judication of  bankruptcy  was  entered.  The 
receivers  appointed  by  the  circuit  court  tor 
Baltimore  county  proceeded  promptly  to 
make  sale  of  the  effects  of  the  partnership 
Including  the  land  acquired  from  Mrs.  Meet- 
er and  standing  in  the  name  of  J(dm  Single- 
ton. A  sale  having  been  reported,  the  tms- 
tee  in  bankruptcy  Intervened  and  excepted  to 
the  sale,  and  It  is  from  the  ruling  of  the 
court  upon  such  exceptions,  and  the  rulings 
of  the  court  upon  certain  questions  of  evi- 
dence, reserved  during  the  hearing,  that 
the  case  comes  before  this  court. 

Tlie  important  question  In  the  case  Is 
whether  the  land  Involved  was  the  property 
of  John  Singleton,  individually,  In  which  case 
it  would,  of  course,  pass  to  bis  trustee  in 
bankruptcy;  or  whether  it  was  the  property 
of  the  partnership.  In  which  case  it  would 
pass  to  the  receivers;  or  whether  at  the 
time  that  John  Singleton  was  adjudicated 
a  bankrupt  it  was  the  property  of  John 
Singleton  and  John  Real  as  tenants  in  com- 
mon, in  which  case  only  the  Individual  Inter^ 
est  of  Singleton  would  pass  to  his  trustee  in 
bankruptcy  and  the  remaining  undivided  In- 
terest would  remain  In  John  ReaL 

There  Is  great  conflict  among  the  decisions 
upon  questions  of  this  character,  and  an  ex- 
cellent collection  of  them  will  be  found  la 
two  elaborate  notes,  one  to  be  found  in 
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27  R.  A.  beginuinK  on  page  449  and  the 
other  In  37  L.  B.  A.  CN.  S.)  p.  889. 

[2,  S]  In  PennsylTania  the  doctrine  of  the 
common  law  is  more  rigidly  adhered  to  than 
In  any  other  state,  and  Is  to  the  effect  that 
under  all  circumstances  the  record  title  con- 
clusively controls.  See  Gwlnner  v.  Union 
Trust  Ca,  226  Pa.  614,  75  AtL  856.  In  no 
other  state  Is  the  right  of  a  party  who  has 
contributed  the  funds,  or  the  greater  part 
of  them,  with  which  the  property  has  been 
purchased,  so  circumscribed.  The  weight 
of  authority  Is  that  as  between  the  parties 
It  Is  always  competent  to  show,  In  equity, 
what  the  actual  interests  were.  In  a  case 
of  bankruptcy,  the  tni»tee  for  some  purposes 
stands  in  the  position  of  the  creditors  of 
the  bankrupt  and  for  others  In  that  of  the 
bankrupt  himself,  and  this  Is  in  no  wise  af- 
fected by  the  amendment  of  1010  to  the  bank- 
rupt act  Given  its  fullest  effect,  that  amend- 
ment only  vests  in  the  trustee  in  bankruptcy, 
the  right  of  lien  which  a  judgment  creditor 
would  have  against  the  property  of  the  bank- 
rupt. In  re  Superior  Drop  Fot^  &  Manu- 
facturing Go.  (D.  O.)  31  Am.  Bankr.  Rep. 
456,  208  Fed.  813.  It  does  not  Test  in  him 
any  right  in  property  which  the  bankrupt 
himself  could  not  have  claimed. 

[4.  S]  The  first,  second,  third,  foartb,  fifth 
and  eighth  exceptions  all  arose  from  raUnsB 
of  the  court  on  tenders  of  evldenoe  to  show 
statements  made  by  Singleton  to  dlfC««nt 
parties  that  be  was  the  owner  of  the  real 
estate  in  question.  The  agreement  of  the 
parties  of  the  11th  of  April  had  already  been 
offered  In  evidence,  and  the  sole  purpose  of 
these  otters  must  have  been  to  contradict 
the  agreement  of  the  parties  as  set  out  in 
that  paper;  moreover,  none  of  these  offers 
were  pretended  to  have  been  made  In  the 
presence  of  Real,  and  It  is  a  well-established 
rule  of  evidence  that  declarations  of  a  party 
fevorable  to  himself  are  not  admissible 
unless  made  in  the  presence  of  the  other  par- 
ty, or  as  a  part  of  the  res  gestse,  or  in  con- 
tradiction of  evidence  previously  given.  Wil- 
liamson V.  Dillon,  1  Har.  &  G.  444 ;  Hagan  v. 
Hendry,  18  Md.  177;  Knight  v.  House,  29 
Md.  194,  96  Am.  Dec.  515;  Thompson  v. 
Bowman,  6  WalL  316,  18  L.  Ed.  736.  There 
was  therefore  no  error  In  the  mtlngs  of  the 
court  which  were  called  in  question  by  these 
exceptions.  It  is  perfectly  clear  that  as  be- 
tween Real  and  Singleton  the  latter  could 
not  have  successfully  claimed  sole  and  exclu- 
sive ownership  of  the  property,  and  since  a 
trustee  in  bankruptcy  is  not  a  purchaser  for 
value  (In  re  Sup.  Drop  Forge  &  Manufactur- 
ing Co.,  supra)  he  cannot  maintain  any  great- 
er claim  than  the  banlmipt  could  have  done. 

[8]  Is  then  the  property  bought  from  Mrs. 
Meeter  in  1007  to  be  treated  as  partnership 
property,  so  as  to  pass  to  the  receivers?  It 
was  not  such  at  the  time  of  the  purchase,  for 
no  partnership  then  existed;  It  did  not  be- 
come such  by  ccmv^ance  to  the  firm,  for 


none  was  ever  executed ;  and  there  is  no  evi- 
dence of  any  agreement  to  that  effect  as  one 
of  the  terms  of  the  partnership.  In  the  cases 
where  property  held  or  acquired  by  persons 
who  were  or  subsequently  became  partners 
is  deemed  and  adjudged  to  have  been  the 
property  of  the  firm  and  not  of  the  Individ- 
uals, that  result  has  followed  as  the  result 
of  certain  acts  with  regard  to  It  The  acts 
which  are  most  frequently  held  as  bringing 
this  about  are  where  the  property  is  pur- 
chased with  partnership  funds  and  used  for 
partnership  purposes,  or  where  it  is  entered 
ui>on  the  books  of  the  firm  as  one  of  the 
assets  of  the  partnership.  In  the  present- 
case  the  property  was  not  bought  with  money 
of  a  partnership  which  did  not  come  into 
existence  till  two  years  later,  it  never  wag 
entered  upon  the  books  of  the  firm  in  any 
manner  at  all,  but  it  was  used  for  partner- 
ship purposes,  and  for  the  use  of  which  no 
rent  apparratly  was  paid.  A  small  shanty 
on  one  part  of  the  lot  was  rented,  and  the 
rent  so  received  went  for  the  payment  of 
taxes  and  expenses.  Some  Improranents 
were  erected  for  storage  and  use  as  a  factory, 
which  were  paid  for  In  part  from  money 
of  the  firm  and  In  part  from  money  contrib- 
uted by  Real,  and  the  same  seems  to  have 
been  the  case  with  the  machinery  Installed. 
A  wharf  was  also  built,  and  this  the  testi- 
mony shows  was  paid  for  by  the  wharfiige 
collected. 

Under  this  state  of  facts,  vrbat  Is  the  rule 
of  law  applicable?  Without  dtlng  the  very 
numerous  cases,  the  unmistakable  trend  of 
opinion  Is  that  which  was  announced  by  the 
Supreme  Court  In  Thompson  Bownum,  6 
Wall.  316,  18  Ii.  Ed.  736,  that  in  the  absence 
of  proof  that  the  real  estate  has  been  pur^ 
chased  with  partnership  funds,  for  partner* 
ship  purposes,  the  property  is  deemed  to  be 
held  by  the  parties  as  Joint  tenants  or  ten- 
ants In  common.  See,  also,  Taber-Prang  Art 
Co.  V.  Durant.  189  Mass.  173,  76  N.  E.  221; 
Booher  v.  Perrill,  140  Ind.  629.  40  N.  B.  36 ; 
Harney  v.  Bank,  52  N.  J.  Bq.  697.  29  Atl. 
221 ;  McKinnon  v.  McKinnon,  56  Fed.  409,  6 
G.  C.  A.  530 ;  Caldwell  v.  Parmer's  Admr's, 
56  Ala.  405.  The  case  of  Robinson  Bank  v. 
Miller,  153  HL  244,  38  N.  E.  1078,  27  L,  R.  A. 
449,  46  Am.  St  Rep.  883,  will  be  found  strik- 
ingly similar  to  the  present  one.  In  that 
case  the  question  arose  with  regard  to  a 
mill  and  four  acres  of  land  adjoining.  Three 
persons  each  held  an  undivided  one-third 
interest  In  it,  the  purchase  money  came  from 
tbe  separate  individuals,  and  the  property 
was  not  entered  on  the  books  of  the  firm, 
but  the  firm  gave  its  notes  for  repairs  made 
on  the  mill  and  new  machinery  purchased. 
In  that  case,  as  In  this,  the  firm  was  formed 
after  the  purchase  of  the  property*  but  it 
was  used  for  the  partnership  buaineffl.  The 
property,  however,  was  held  not  to  belong  to 
the  firm  but  to  the  Individuals;  the  court 
saying; 
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"When  the  intention  of  the  partners  to  con- 
vert the  land  into  firm  property  is  inferred  from 
circumstances,  the  circumstances  must  be  sach 
as  do  not  admit  of  any  other  equally  reasonable 
and  satisfactory  explanation.  *  *  *  The 
weight  of  authority  seema  *  •  *  to  support 
the  position  that,  where  persona,  who  after- 
wards become  partners,  buy  land  in  their  In- 
dividual names,  and  with  the  indivlduaj  funds, 
before  the  making  of  a  partnership  agreement, 
the  land  will  be  regarded  aa  the  individual  prop- 
crty  of  the  partners,  in  the  absence  of  a  dear 
and  explicit  agreement  subsequently  entered  Int? 
by  them  to  make  it  firm  property,  or  in  the  ab- 
sence of  oontroUing  circumstances  which  indi- 
cate an  intention  to  convert  it  into  firm  assets." 

In  line  with  this  is  the  decision  of  this 
conrt  in  Union  Bank  v.  Mechanics'  Bank,  80 
Md.  371,  30  Atl.  913,  27  U  R.  A.  476,  45  Am. 
8t  Rep.  350.  In  that  case  the  paper  milla 
and  farming  lands  of  William  H.  HoflCman 
had  passed  by  bis  will  to  his  children,  cer- 
tain of  wbom  were  partners  In  the  mannfac- 
tnra  of  paper,  and  the  lands  so  devised  to 
the  sons  were  entered  on  the  books  of  the 
firm,  and  the  mills  used  for  the  purposes  of 
the  firm;  bnt  this  court,  speakhig  through 
Judge  Boyd,  held  the  Individual  creditors 
of  the  members  of  Uie  firm  to  be  entitled  to  a 
priority  over  creditors  of  ttie  firm  aa  to  the 
farming  landa,  whUe,  If  the  proof  showed 
that  the  mills  were  put  Into  the  buEdness  as 
part  of  the  common  stock  and  so  entered  on 
the  books  of  the  Arm,  then  as  to  tbem  the 
creditors  of  the  partnership  would  be  entitled 
to  the  priority.  The  very  elements  thus 
pointed  out  are  entirely  lacking  In  the  present 
case.  The  proof  Is  uncontradicted  that  the 
laud  now  Involved  was  not  entered  on  the 
books  of  the  firm,  and  It  entirely  falls -to 
show  that  the  land  was  put  Into  the  partner- 
ahip  aa  a  part  of  the  common  stock.  The 
property  cannot  therefore  be  held  to  have 
been  partnership  property,  and,  since  not 
partnership  property,  was  not  within  the 
terms  of  the  decree  appointing  receivers  for 
the  "copartnership,"  and  the  circuit  court 
was  without  jurisdiction  to  direct  a  sale  of 
the  same.  This  necessarily  Involves  a  rever- 
sal of  the  order  by  which  the  exceptions  to 
the  sale  were  overruled  and  the  sale  ratified. 
For  the  reasons  already  set  forth,  the  Inter- 
ests In  the  property  are  now  vested  In  Harry 
C.  Jones,  trustee  In  bankruptcy  of  John  P. 
Singleton  and  John  Real  as  tenants  In  com- 
mon. Of  course,  the  Improvements,  ma- 
chinery, and  tools  upon  the  premises  In  so 
far  as  they  were  paid  for  out  of  moneys  be- 
longing to  the  firm  and  have  not  by  reason 
of  their  character  become  fixtures,  passed  to 
the  receivers  of  the  partnership,  and  are 
liable  for  the  debts  due  by  the  firm,  leaving 
unimpaired  the  right  of  the  creditors  to  pro- 
ceed against  Real  individually  for  any  short* 
age  of  firm  assets  to  satisfy  their  claims. 

[1}  The  sixth  and  seventh  exceptions  were 
reserved  to  the  rulings  of  the  court  by  which 
the  witnesses  Ulman  and  Real  were  permit- 
ted to  state  the  source  from  which  the  mon- 
ey was  derived  with  which  the  improvements 


on  the  property  were  made.  From  what  has 
already  been  said.  It  wlU  be  apparrait  that  no 
error  was  committed  In  either  of  these  rul- 
ings. The  ninth  exception  was  to  the  refu- 
sal of  the  court  to  permit  the  witness  Single- 
ton to  answer  the  question:  "Do  the  agree- 
ments as  set  forth  In  that  paper  (the  agree- 
ment of  Ap^  U,  1007)  still  hold  goodr 
This  was  calling  on  the  witn^  to  express 
an  opinion  upon  a  question  of  law,  which  the 
witness  was  dearly  not  competent  to  answer, 
and  the  ruling  of  the  conrt  was  correct 

Order  reversed,  and  case  remanded  for 
such  further  proceedings  as  may  be  appro- 
priate; the  costs  to  be  paid  one-half  1^  eacb 
party. 


GLICK  V.  OUHBEBLAND  &  W.  BLBOTBIO 

BY.  CO.    (No.  24.) 

(O>urfof  Appeals  of  Maryland.   Dec  2. 

1.  Rahaoads  (I  327*>-<7BOBaxNO  AcoiDBiiTa 
Dorr  TO  Loos  and  Libteh. 

A  railroad  track  Is  itself  a  danger  ngn&I, 
and  one  attempting  to  cross  it  must  first  look 
and  listen,  or,  if  the  view  be  olwtructed,  stop, 
look,  and  listen. 

[Ed.  Note.~-For  other  cases,  see  RaHroada, 
Cent  Dig.  {§  1043-1056;  Dec  Dig.  i  327.*] 

2.  Bailboads  (i  327*)— Cbossiho  Aooidknts 
— Intebubban  Railboads. 

The  look  and  listoi  rale  extends  to  subur- 
ban and  InternrtHUL  electric  railroads,  owing  to 
the  great  speed  at  which  their  can  are  operated. 

[Ed.  Note.— For  other  eases,  see  Bailtoads, 
Cent  Dig.  §$  1043-1056;  DecDig.  {  327.*] 

8.  Stbeet  Railboads  (J  98*)  —  Look  a:td 
Listen  Rule. 

Whether  a  railroad  or  electric  railway  occu- 
pies a  private  right  of  way  or  one  of  the  pidiUe 
bigbwaya,  travelers  at  a  tiighway  crossing  are 
bound  to  look  and  listen  and,  it  necessary,  stop, 
before  attempting  to  cross. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S§  204-208;  Dec.  Dig.  j  98.«J 

4.  Railboads  (1  S27*)— Obossino  Accidents 

— LiOOK  AND  Listen  Rule. 

Since  the  development  of  automobiles,  the 
look  and  listen  rule  is  peculiarly  applicable,  and 
plaintiff,  who  ran  bis  automobile  at  a  speed  of 
ten  miles  per  hour  onto  a  crossing  of  a  aobur- 
ban  line,  though  ha  could  not  see  approa^iing 
cars  and  was  unable  to  hear  them  because  of 
the  noise  of  his  own  mactilne,  is  guilty  of  neg- 
ligence barring  recovery. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  1043-1056;  Dec  Dig.  |  327.*] 

6.  Railboads  ({  312*)— Gbossino  Acoidkhis 

^Wabnino  Signals. 

Though  an  electric  railroad  did  not  comply 
with  Code  Pub.  Civ.  Laws.  art.  23,  |  280,  re- 
quiring signs  at  crossings,  a  traveler  injured  in  a 
collision  cannot  recover  on  that  ground  where 
he  knew  of  the  presence  of  the  road. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  988-1001,  lOOS-lOOS;  Dec.  IHl. 
I  312.*] 

6.  Railboads  (|  828*>— Cbossino  Accidents 
—Case. 

That  an  electric  railway's  car  bam  obstroet* 
ed  the  view  at  a  crossing  does  not  excuse  a 
traveler's  failure  to  stop,  look,  and  listen. 

[Ed.  Note.— For  othsr  cases,  see  Railroads, 
Cent.  rwg.  K  1057-1070;  DMriMf.  i  32&*] 
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AiqiMftl-ftom  Circuit  Coart,  Allegany  Goon- 
^;  Robert  R  Henderson,  Jadge 

"To  be  officially  reported."  - 

Action  by  Henry  J.  QUck.  agalnat  the  Cum- 
berland &  Westemport  Electric  Railway 
Company.  From  a  Judgment  for  defendant, 
plalnttff  ai^eals.  Affirmed. 

Argned  before  BOYD,  C  3^  and  BRISCOE, 
BUBKB,  THOMAS,  PATTISON,  DRNBB, 
and  COMSTABUS,  JJ. 

Albert  A.  Doub  and  W.  O.  Devecmon,  both 
of  Cumberland,  for  appellant  Benjamin  A. 
Richmond,  of  Cumberland  (D.  James  Black- 
iston,  of  Cumberland,  on  the  brief),  for  a|^ 
pellee. 

THOMAS,  J.  The  appellee  operates  an 
electric  railway  between  Cumberland  and 
Westernport,  In  Allegany  county,  Md.  Be- 
tween Frostburg  and  Westernport  the  track 
of  the  appellee,  for  the  greater  portion  of  the 
way,  1b  located  on  the  side  and  occupies  a 
part  of  one  of  the  public  roads  of  the  county. 
The  railway  runs  through  the  open  country, 
the  track  is  constructed  with  T-ralls,  and  the 
cars  are  operated  at  a  high  speed.  At  a 
point  called  Reynolds  the  appellee  erected 
a  car  barn,  120  feet  long  and  about  37  feet 
wide,  on  one  side  of  the  public  road  and  a 
power  house  on  the  opposite  side.  Assuming 
that  the  public  road,  at  this  point,  runs  north 
and  south,  the  barn  is  on  the  east  side  of 
the  road,  and  the  track  of  the  appellee,  for 
the  entire  length  of  the  bam,  la  located  be- 
tween the  barn  and  the  driveway  of  the  road. 
Just  below  the  south  end  of  the  bam  the 
public  road  makes  a  sharp  curve  and  crosses 
from  the  west  side  to  the  east  side  of  the 
railway  track.  South  of  this  crossing,  to- 
wards Westernport,  the  railway  track  runs 
on  the  west  side  of  and  on  a  level  with  the 
public  road.  A  person  driving  north  on  the 
road  has,  for  a  long  distance  before  reaching 
the  crossing,  an  unobstructed  view  of  the 
railway  track  and  the  crossing;  but  ontil 
he  reaches  the  iioint  where  the  road  turns 
to  cross  the  track  his  view  of  the  track  be- 
yond or  north  of  the  crossing,  and  of  a  car 
approaching  the  crossing  from  the  north,  is 
partially,  If  not  completely,  obstracted  by  the 
car  bam.  The  evidence  further  shows  that 
when  yoo  are  traveling  over  the  road  south 
of  the  crossing  the  barn  also  interferes  with 
the  sound  of  a  car  approaching  the  crossing 
from  the  north,  and  the  sound  of  ita  wliistle, 
and  that  the  motorman  in  charge  of  the 
car  cannot  see  a  person  driving  on  the  pub- 
lic road  south  of  the  bam  nntU  OuA  punMa 
reaches  the  point  where  the  road  turns  to 
cross  the  railway  track. 

On  the  day  of  the  accident  which  gave  rise 
td  this  suit,  and  wlilch  occurred  about  4 
o'clock  in  the  afternoon  o^  July  28, 1918,  the 
appellant  drove  in  his  antomoblle,  a  seren- 
passenger  touring  car,  from  Cumberland  to 
a  village  called  Franklin,  several  miles  sooth 
of  Reynolds.    He  was  aoc<»npanled  by  his 


wife  and  two  friends,  and  the  car  waa  driven 
by  an  experienced  chauffeur  who  bad  been 
in  the  employ  of  the  appellant  for  severs) 
years.  The  appellant  and  the  chauffeur 
were  familiar  with  the  road,  the  location 
ot  the  appellee's  track,  and  knew  that  the 
cars  were  operated  at  great  speed.  .They 
drove  over  the  crossing  m  thdr  way  down, 
to  Franklin,  and  after  remaining  there  about 
half  an  hour  started  back  to  Cumberland  ■ 
ovw  the  same  road.  As  they  approadied 
the  crossing,  with  a  dear  view  of  the  tXAtik 
and  die  cnnelng,  the  diauffeur  says  he  was 
driving  at  ttie  rate  ot  about  IS  miles  an  lurar 
until  he  got  to  within  aboat  30  feet  of  the 
crossing,  when  he  reduced  the  q>eed  of  the 
automobile  to  about  8  or  10  mUes  an  hour, 
and  changed  from  high  to  the  secMid  gear 
:  In  order  to  get  sufficient  power  to  take  him 
'  over  the  crossing ;  there  being  a  slight  as- 
cent from  the  ea^t  side  of  the  road  over  the 
crossing  to  the  west  side  of  the  track.  The 
appellant  and  the  chauffeur  say  that  as  they 
approached  the  crossing,  and  were  traveling 
at  the  rate  mentioned,  they  were  looking 
and  listening  for  a  car,  but  did  not  see  or 
hear  one.  The  chauffeur  states  that  when 
he  "got  almost  on  the  track"  he  saw  a  car 
coming  from  behind  the  bam,  "and  when  I 
got  stopped  the  front  wheels  were  on  the  track 
and  the  car  stmck  me."  He  says  further 
that  as  they -drove  up  the  road  towards  the 
crossing  the  machine  made  very  Uttle  noise, 
and  not  enough  "to  drown  the  sound  of"  a 
car  or  its  whistle ;  that  It  was  a  clear  day, 
and  he  can  hear  the  whistle  of  a  car  half  a 
mile  away ;  that  the  automobile  makes  a 
little  more  noise  when  running  on  the  second 
gear;  that  the  barn  obstructed  the  view  of 
the  track  beyond  the  crossing;  that  be  did 
not  stop  the  machine  to  look  or  listen  for 
a  car ;  and  that  the  fender  on  the  car  stmck 
the  right  front  wheel  of  the  automobile  and 
turned  the  automobile  around.  The  appellant, 
who  was  sitting  in  the  front  seat  with  the 
chauffeur,  says  that  they  passed  a  car  on 
their  way  down  to  Franklin,  and  that  when 
they  were  returning  and  were  approaching 
the  crossing  he  looked  and  listened  for  a 
car ;  that  the  bam  obstracted  his  view  of 
the  track  beyond  the  crossing;  and,  that  as 
he  did  not  see  or  hear  a  car,  "we  kept  on 
until  we  seen  the  approach  of  a  car,  and  the 
man  stopped,  and  unfortunately  we  were 
left  on  the  track,  and  the  car  struck  us  and 
shoved  us  8  or  10  feet  down  the  track."  As 
the*  result  of  the  collision,  the '  automobile 
was  damaged,  and  the  appellant's' head  was 
cat  and  his  knee  injured. 

The  motorman  of  the  electric  car,  whose 
testimony  was  c<nT<rt>orated  by  the  conductor 
and  a  number  of  passengers  <m  the  car  at 
the  time  of  the  aocldoit,  states  that  he  blew 
the  whistle  for  a  road  crossing  a  Short  dis- 
tance north  of  the  bam;  that  as  he  ap- 
proached the  bam  he  blew  the  whistle  again 
for  the  crossing  at  which  the  accident  hap- 
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pened,  and  reduced  tbe  speed  of  the  car  to 
about  7  or  S  miles  an  hour;  that  there  Is 
a  slight  descent  In  the  track  from  the  north 
end  of  the  bam  to  the  crossing ;  that  as  he 
was  coming  along  towards  the  sonth  end 
of  the  barn,  when  be  got  abont  20  feet  from 
the  crossing  he  saw  the  appellant's  automo- 
bile approaching  the  crossing ;  that  the  auto- 
mobile was  about  19  feet  from  the  track 
when  he  first  saw  It;  that  he  threw  on  the 
brakes  of  the  electric  car,  locked  the  wbeels 
of  the  car,  and  did  everything  he  could  to 
stop  it  He  describes  what  followed  as  fol- 
lows: 

"As  I  got  to  the  crossing  I  was  almost  to  a 
■top,  and  this  auto  came  right  up,  and  right  on 
that  crossing  is  where  we  both  met,  and  he  run 
his  car  right  into  my  fender,  bis  front  wheels 
right  into  my  fender.  The  glass  on  the  front  of 
his  car  was  bn^en,  and  my  fender  was  broken 
and  bent  up." 

He  states  further  that  when  the  car  and 
automobile  collided  the  caf  pushed  the  au- 
tomobile two  or  three  feet  before  the  car 
stopped;  that  he  was  looking  towards  the 
crossing  as  he  approached  It;  that  he  saw 
the  automobile  as  soon  as  it  was  possible  for 
him  to  have  seen  it ;  and  that  he  stopped  the 
car  within  about  22  feet 

At  the  conclusion  of  the  testimony  the 
court  below  withdrew  the  case  from  the  Jury 
on  the  ground  that  the  plaintiff  had  been 
guilty  of  contributory  negligence,  and  this 
appeal  U  from  the  judgment  accordingly  en- 
tered for  the  defendant 

[1]  That  a  railroad  track  Is  a  signal  of 
danger,  and  that  one  attempting  to  cross  it 
must,  in  order  to  avoid  tbe  imputation  of 
negligence,  first  look  and  Ui^toi,  and,  if  the 
view  be  obstructed,  stop,  look,  and  listen  for 
an  approaching  car,  is  a  principle  too  firmly 
rooted  in  the  law  of  this  state  to  admit  of 
any  further  question.  It  expresses  the  fixed 
standard  of  necessary  caution  and  care,  and 
has  for  its  object  tbe  protection  not  only  of 
those  who  travel  on  the  public  roads,  but 
also  those  who  require  the  service  of  steam 
and  electric  cars.  In  the  case  of  P.,  W.  &  B. 
R.  R.  Co.  V.  Ilogeland.  60  Md.  140,  7  Atl.  105, 
69  Am.  Rep.  159,  the  late  Chief  Judge  Al- 
vey.  after  referring  to  the  duty  of  railroad 
companies,  said : 

"But  while  such  is  the  plain  duty  of  the  mana- 
gers  of  railroad  trains,  it  is  equally  the  duty 
of  those  approaching  the  cniasings  as  travelers 
on  tbe  highways  to  approach  with  care,  and  the 
more  difficult  and  dangerous  the  crosung,  the 
greater  the  care  required.  The  rule  is  now  firm- 
Ij  established  in  this  state,  as  it  is  elsewhere, 
that  it  is  negligence  per  se  for  any  person  trf  at- 
tempt to  cross  tracks  of  a  railroad  without  first 
lookmg  and  listening  for  approaching  trains; 
and.  if  the  track  in  Iioth  directions  Is  not  fully 
in  view  in  the  immediate  approach  to  the  point 
of  intersection  of  the  roads,  due  care  would  re- 
quire that  the  party  wishing  to  cross  tbe  rail- 
road track  should  atop.  look,  and  listen,  before 
attempting  to  cross.  Especially  is  this  required 
where  a  party  is  approaching  such  crossing  in  a 
vehicle,  the  noise  from  which  may  prevent  the 
approach  of  a  train  being  heard.  And  if  a  par- 
ty  neglect  these  necessary  precautions,  and  re- 
ceives injury  by  collision  with  a  passing  train, 


which  might  have  been  seen  If  he  had  looked,  m 
heard  if  be  had  listened,  he  will  be  presomed  to 
have  contributed,  by  his  own  negligence,  to  the 
occurrence  of  the  accident;  and,  unless  such 
presumption  be  repelled,  he  will  not  be  entitled 
to  recover  for  any  injury  he  may  have  sustained. 
This  is  tbe  eetabllsbed  rule,  and  it  Is  one  that 
the  courts  ought  not  to  relax,  aa  its  «iforcement 
is  necessary  as  weU  for  the  safety  of  those  who 
travel  in  railroad  trains  as  those  who  travel  on 
the  common  highways." 

That  this  rule  has  not  been  relaxed  is 
shown  by  the  statement  of  the  present  Chief 
Judge  of  this  court  In  Brehm  v.  P.,  B.  &  W. 
R.  Co..  114  Md.  302,  79  Atl.  C92,  where  it  U 
said : 

"It  is  now  thoroughly  established  in  this  state 
that  if  the  view  be  obstructed  it  is  the  duty  of 
a  traveler  to  atop,  look,  and  listen  before  at- 
tempting to  cross  a  railroad.  That  rule  is  not 
complied  with  by  merely  stopping,  looking,  and 
listening  once,  if  the  object  m  doing  so  cannot 
there  he  accomplished,  but  can  be  dfoser  to  tbe 
tracks.  A  traveler  might  aa  well  stop,  look,  aad 
listen  a  quarter  of  a  mile  from  the  railroad  as  3m 
or  40  feet  away,  if  he  can  neither  see  nor  hear 
at  the  latter  point,  although  he  can  before  be 
attempts  to  cross  the  track.  *  *  *  It  may  be 
that  the  traveler  can  better  determine  whether 
it  is  safe  to  cross  by  stopping  at  a  point  50  or 
200  feet  from  the  crossmg  than  he  coold  by 
stopping  closer,  as  sometimes  the  view  up  aod 
down  the  track  is  more  extensive  at  a  remote 
than  at  a  closer  point,  owing  to  the  conditions: 
but  it  would  be  useless  to  adopt  the  rule  which 
requires  a  traveler  on  a  highway  to  use  care,  be- 
fore attempting  to  cross  the  railroad  tracks,  if 
such  care  is  to  be  exercised  away  from  the  track, 
and  then  utterly  neglected  as  he  approaches 
near  to  it  That  rule  is  for  the  protection  of 
travelers  on  a  highway  as  well  as  of  tbe  passen- 
gers and  employ^  on  the  trains.  •  •  *  The 
traveling  public  of  the  present  day  demands 
speed,  and  distance  is  overcome  by  it  It  is  to 
be  hoped  that  the  day  is  not  far  distant  when 
grade  crossings  will  be  unknown— at  least  sach 
as  are  frequently  used  by  tbe  public — hot  until 
that  time  airivea  the  law  at  least  must  protect 
passengers  and  trainmen  to  the  extent  of  dis- 
couraging recklessness  on  the  part  of  those 
crossing  the  tracks." 

[2}  Learned  counsel  for  the  appellant  dis- 
claims a  purpose  to  question  the  appllcatlM) 
of  this  rule  to  crossing  the  tracka  of  steam 
railroads,  but  suggests  that  it  ahould  not  be 
extended  to  electric  railways.  No  good  rea- 
son, however,  can  be  suggested  why  It  should 
not  apply  to  suburban  and  Intemrban  elee- 
trlc  railways  such  as  the  defendant  operates. 
Tbe  great  speed  at  wldch  their  cars  are  oper- 
ated, and  which  th^  must  attain  In  order  to 
meet  the  convenience  of  the  public,  rmdera 
It  necessary  for  the  safe^  of  those  using  the 
public  roads  and  tbe  cars  that  the  same  de- 
gree of  atre  should  be  exercised  In  crossing 
their  tra^s.  That  the  principle  does  aM>ly 
to  crossbig  the  tracks  of  electric  railways  of 
the  kind  mentioned  has  been  fully  recognized 
by  this  court  In  the  case  of  Carey  t.  the  ap- 
pellee in  this  case,  100  Md.  529,  68  AtL  197. 
16  L.  B.  A.  (N.  S.)  297,  Judge  Ekdinracker, 
spea'king  for  Uie  court,  said : 

"It  baa  long  been  the  settled  law  In  this  state 
that  it  ia  negligence  per  se  for  any  one  to  at- 
tempt to  cross  the  tracks  of  a  railway  n-itfaont 
first  looking  and  listening  for  approaching  trains 
and  stopping  to  look  if  tbe  view  be  obetmeted. 
and  if  he  neglect  thna  precautions  and  Is  la- 
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jored  hy  a  collision  with  a  passing  train,  which 
he  might  have  eeen  if  he  haa  looked  or  heard  if 
he  had  listened,  he  will  be  presumed  to  have 
contributed  to  the  occurrence  of  the  accident, 
and  unless  that  presumption  be  overcome  he 
cannot  recover  for  the  injur;.  That  this  prop- 
osition applies  to  attempts  to  cross  suburban 
electric  railways  has  been  held  b;  us  in  McNab 
T.  United  Railways,  94  Md.  727  [51  AU.  421] ; 
Hatcher  t.  McDermott.  10&  Md.  78  [68  Atl. 
214] ;  and  other  cases." 

[3]  It  Is  also  urged  on  behalf  of  the  appel- 
laut  that  a  distinction  should  be  made  be- 
twcen  a  railroad  or  an  electric  rallwa?  which 
occupies  Its  private  right  of  way,  and  a  rail- 
way using  one  of  the  public  highways.  But 
the  application  of  the  principle  does  not  rest 
upon  the  title  to  the  right  of  way.  Those  us- 
ing public  crossings  of  railroads  or  railways 
are  not  trespassers.  They  have  a  right  to 
use  them,  and  all  that  the  rule  requires  is 
that  they  shall  exercise  reasonable  care  and 
caution  in  doing  so  for  their  own  protection 
and  the  safety  of  those  ou  the  cars.  If  due 
care  and  caution  requires  a  person  to  stop, 
look,  and  listen  for  an  approaching  train  be- 
fore attempting  to  cross  the  tracks  of  a  sub- 
urban or  interurban  electric  railway  using 
its  own  private  right  of  way,  the  same  degree 
of  care  must  be  required  where  the  railway 
uses  a  part  of  the  bed  of  a  public  road.  The 
crossing  Is  not  less  dangerous  because  it  is 
approached  by  the  cars  of  a  railway  company 
over  its  private  right  of  way.  la  the  case  of 
McNab  V.  United  K^-s.  Co.,  94  Md.  719,  51 
Atl.  421,  and  the  case  of  Phillips  v.  W.  & 
B.  Ry.  Co.,  104  Md.  455,  65  Atl.  422,  10  Ann. 
Ciis.  334,  the  tracks  of  the  defendant  com- 
panies were  laid  along  the  side  of  public 
highways,  yet  this  court  held  that  the  plain- 
tiffs In  those  cases  were  bound  by  the  same 
rule  of  care  and  caution  in  crossing  the  de- 
fendants* tracks  that  applies  to  crossing  the 
private  right  of  way  of  electric  railways. 

[4]  Since  the  introduction  into  common  use 
of  automobiles  there  Is  even  greater  reason 
for  a  strict  adherence  to  the  rule  stated.  The 
great  size  and  weight  of  these  machines,  the 
speed  at  wlilch  tbey  are  driven  over  the  pub- 
lic roads,  and  the  temptation  to  those  op- 
erating it  to  dash  over  railroad  crossings 
without  stopping  to  look  or  listen  for  an  ap- 
proaching train,  subjects  those  in  trains  and 
cars  to  increased  danger.  In  the  case  of 
New  York  C.  &  H.  R.  R.  Co.  v.  Maidment,  168 
Fed.  21,  93  C.  C.  A,  413,  21  L.  R.  A.  (N.  S.) 
794,  the  United  States  Circuit  Court  of  Ap- 
peals said: 

"With  the  coming  Into  use  of  the  automobile, 
new  questions  as  to  reciprocal  rights  and  duties 
of  the  public  and  that  vehicle  have  and  will 
continue  to  arise.  At  no  place  are  those  rela- 
tions more  important  than  at  the  grade  crossings 
of  railroads.  The  main  consideration  hitherto 
with  reference  to  such  crossings  has  been  the 
danger  to  those  crossing.  A  ponderous,  swiftly 
moving  locomotive  followed  by  a  heavy  train  is 
subjected  to  slight  danger  by  a  crossing  foot- 
passenger,  or  a  span  of  horses  and  a  vehicle; 
bnt,  when  the  passing  vehicle  is  a  ponderous 
steel  structure,  it  tbreateas,  not  only  the  safety 
«f  Its  own  occupants,  but  also  those  on  the 
■colliding  tzain.   And,  when  to  the  perfect  con- 


trol of  such  a  machine  is  added  the  factor  of 
high  spee<l.  the  temptation  to  daSh  over  a  track 
at  a  terrific  speed  makes  the  automobile,  unless 
carefully  controlled,  a  new  and  grave  element  of 
crossing  danger.  On  the  other  band,  when  prop- 
erly controlled,  this  powerful  machine  possesses 
capabilities  contributing  to  safety.  When  a 
driver  of  horses  attempts  to  make  a  cro!<»ting  and 
is  suddenly  confronted  by  a  train,  difflcultie? 
face  him  to  which  the  automobile  is  not  subject. 
He  cannot  drive  close  to  the  track,  or  stop  there, 
widiout  risk  of  bis  horse  frightening,  shying,  or 
ovflrturning  his  vehicle.  He  cannot  well  leave 
his  horse  standing,  and.  if  he  goes  forward  to 
the  track  to  get  an  unobstructed  view  and  look 
for  coming  trains,  he  might  have  to  lead  bis 
horse  or  team  with  him.  These  precautions 
the  automobile  driver  can  take,  carefully  and  de- 
liberately, and  without  the  nervousness  commu- 
nicated 1^  a  frUchtened  horse.  It  will  thus  be 
seen  an  automobile  driver  has  the  opportunity, 
if  the  situation  is  one  of  uncertainty,  to  settle 
that  uncertainty  on  the  side  of  safety,  with  less 
inconvenience,  no  danger,  and  more  surely,  than 
the  driver  of  a  horse.  Such  being  the  case,  the 
law,  both  from  the  standpoint  of  vis  own  safety 
and  the  menace  his  machine  is  to  the  safety  of 
others,  should,  in  meeting  these  new  conditions, 
rigidly  hold  the  automobile  driver  to  such  rea- 
sonatue  care  and  precaution  as  go  to  his  own 
safety  and  that  of  the  traveling  public.  •  •  • 
The  duty  of  an  automobile  driver  approaching 
tracks  where  there  is  restricted  vision  to  stop, 
look,  and  listen,  and  to  do  so  at  a  time  and 
place  where  stopping  and  where  looking  and 
where  listening  will  be  effective,  is  a  positive 
duty,  and  these  safeguarding  steps  the  plaintiff 
failed  to  take.  He  stopped  where  stopping  serv- 
ed no  purpose,  and  failed  to  stop  where  stopping 
would  have  disclosed  danger.  He  made  chance, 
and  not  sight,  the  guaranty  of  his  safety.  We 
are  clear  he  was  guiltr  of  contributory  negli- 
gence." Brommer  v.  P.  R.  R.  Co.,  179  Fed. 
577,  103  C.  C.  A.  135,  29  L.  R.  A.  (N.  S.)  924. 

In  the  case  at  bar  the  evidence  prudutjed  by 
the  plaintiff  is  to  the  effect  that  as  he  ap- 
proached the  crossing  the  car  bam  obstructed 
his  view  of  the  track  beyond  the  crossing. 
He  did  not  at  any  point  stop  to  look  and  lis- 
ten for  a  car,  but  attempted  to  ru^h  over  the 
crossing  at  the  speed  of  S  or  10  lulles  an 
hour.  If  he  had  stopped  his  car  at  or  near 
the  track  he  could  have  seen  the  approaching 
car  and  thus  avoided  the  Injuries  complain- 
ed of.  Or  if  he  had  reduced  the  speed  of  his 
car  and  kept  it  under  such  control  as  would 
have  enabled  him  to  stop  it  as  soon  as  be  saw 
an  approaching  car,  the  collision  would  not 
have  happened.  Having  failed  to  exercise 
these  precautions,  it  is  clear  that  bis  own  neg- 
ligence directly  contributed  to  the  accident. 

[S]  The  appellant  relies  upon  section  280 
of  article  23  of  the  Code  of  1912,  which  pro- 
vides that : 

"Kvery  railroad  company  organized  umler  this 
article  shall  be  required  to  erect  at  all  points 
where  its  road  shall  cross  any  .pubUc  road,  at  a 
sufficient  elevation  from  such  public  road  to  ad- 
mit of  the  free  passage  of  vehicles  of  every  kind, 
a  sign  with  large  and  distinct  letters  placed 
thereon,  to  give  notice  of  the  proximity  of  the 
railroad,  and  warn  persons  of  the  necessity  of 
looking  out  for  the  cars;  and  any  company  neg- 
lecting or  refusing  to  erect  such  sign  shall  be 
liable  in  damages  for  all  injuries  occurring  to 
persons  or  property  from  such  neglect  or  re- 
fusal." 

The  evidence  shows  that  there  was  no  sign 
at  tlu  cnMBlns  In  4uestl<Hi  of  the  character 
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referred  to  in  the  above  section,  and  tbe  ap- 
pellant contends  that  It  should  hare  been  left 
to  the  Jury  to  determine  whether  the  accident 
might  not  have  been  avoided  If  the  defendant 
bad  complied  with  Its  provisions. 

The  evident  purpose  of  that  section  was  to 
provide  for  a  notice  to  persons  using  the  pub- 
lic roads  of  the  proximity  of  the  railroad 
track,  and  thus  warn  them  of  the  necessity  of 
looking  out  for  cars.  Here  the  plaintiff  and 
his  chauffeur  knew  of  the  proximity  of  the 
railway  track,  and  did  look  and  listen  for  a 
car.  Under  sucli  circumstances,  it  would  be 
impossible  to  attribute  tbe  accident  to  the 
failure  of  the  defendant  ta erect  a  sign  at  the 
crossing,  even  if  we  assume  that  the  provi- 
sion of  the  Code  applies  to  electric  railways. 
In  the  case  of  Bacon  v.  B.  R.  Co.,  58  Md.  4S2, 
Judge  Alvey  said  that : 

"It  was  quite  immaterial  that  the  whistle  was 
not  sounded  as  the  train  approached  the  cross- 
ing; for  conceding  that  omission  to  have  been 
negligence  on  the  part  of  tbe  defendant  in  re- 
spect to  the  deceased,  yet,  if  the  latter  saw  or 
heard  the  approaching  train  In  time  to  get  from 
the  track,  the  soandiiig  of  the  whistle  would 
have  added  nothing  to  the  admonition  to  escape." 
Phil.  &  Balto.  R.  Co.  v.  Holden,  93  Md.  417, 
40  Atl.  625. 

[6]  The  fact  that  tbe  car  bam,  which  ob- 
stmcted  the  appellant's  view  of  tbe  track 
beyond  the  crossing,  was  erected  by  the  de- 
fendant, does  not  effect  the  rule  of  contiibu- 
toiy  negligence.  Negligence  on  the  part  of 
tbe  defendant  does  not  relieve  the  plaintiff 
of  the  duty  to  exercise  due  care  and  caution, 
or  relieve  him  of  the  consequences  of  his  fail- 
ure to  do  so.  Annapolis,  etc.,  R.  Co.  v.  Hick- 
ox,  104  Md.  659,  65  Atl.  434 ;  Keyley  v.  Cen- 
tral R.  Co..  64  N.  J.  Law,  365,  46  Atl.  811. 

The  plaintiff  offered  to  prove  "that  between 
the  towns  of  Lonaconlng  and  Reynolds,  where 
this  accident  happened,  a  distance  of  about 
five  miles,"  the  defendanrs  "track  crossed 
over  tbe  county  road  some  12  or  IS  times; 
that  two  other  places  where  these  crossings 
take  place  the  view  is  obstructed  by  build- 
ings, preventing  a  driver  from  seeing  an  ap- 
proachii^  car,"  and  his  first  exception  was  to 
the  refusal  of  the  court  to  admit  the  evidence. 
The  theory  upon  which  this  evidence  was  of- 
fered, as  stated  in  the  brief  of  the  appellant, 
is  that  where  s  traveler  over  a  public  high- 
way in  the  country  is  forced  to  cross  over 
the  tracks  of  a  railroad  so  frequently  he  be- 
comes indifferent  to  the  danger  of  crossing 
and  naturally  does  not  exercise  the  same  de- 
gree of  care  and  caution,  and  that  he  should 
not  be  required  to  "exercise  more  caution 
than  the  prudence  of  ordinary  man  suggests." 
To  adopt  this  rule  would,  on  the  same  prin- 
ciple, exempt  railroad  companies  from  liabil- 
ity for  negligence  whenever  their  employes, 
because  of  frequent  railroad  crossings,  he- 
come  indifferent  to  the  dauger  of  crossings, 
and  neglect  tbe  precautions  required  of  them. 
The  second  and  only  remaining  exception 
was  to  the  action  of  the  court  below  in  with- 


drawing the  case  from  the  Jury,  and,  as  we 
find  no  error  in  either  of  these  rulings,  the 
judgment  appealed  from  must  be  affirmed. 
Judgment  affirmed,  with  costs. 


DEBNAM  T.  SIHOMSON  et  oL   (No.  16.) 
(Court  of  Appeals  of  Maryland.    Dec  4, 1914.) 

1.  TOKTS  (i  12*)— InTEBFZBENCB  WITH  CoB- 

TEACTs— Legal  Duty. 

Where  a  plaintiff  had  prepared  plans  and 
entered  into  contracts,  and  was  about  to  enter 
into  Other  contracts  in  reference  to  a  proposed 
scheme  to  build  an  apartment  house  on  a  lot 
which  he  contemplated  buying,  but  for  which 
he  had  never  negotiated  with  the  owner,  that 
defendants  in  no  r^ation  with  him,  bought  such 
lot,  with  knowledge  of  his  scheme,  is  not  the 
violation  of  a  legal  r^ht  necessary  to  a  cause 
oi  action. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 

Dig.  §  13;  Dec.  Dig.  S  12.*] 

2.  ToHTS  (S  3*) — Violation  of  Legal  Biobt. 

Under  such  facts,  an  architect  employed 
by  the  plaintiff,  with  whom  plaintUf  had  con- 
iided  his  plans,  would  not  violate  a  legal  right 
iu  buying  the  lot  In  connection  with  the  othcors. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  8  3;  Dec.  Dig.  S  3.*I 

3.  CoitSPiBACT  (S  1*)— Lawful  Act. 

If  tbe  act  be  lawful,  the  combination  or 
conspiracy  to  commit  it  does 'not  make  the  act 
unlawful. 

[Ed.  Note.— For  other  case8,'see  Conapiracyf 
Cent.  Dig.  H  1-5;  Dec.  Dig.  i  l.*3 

4.  TOBTS  (5  26*)- Plea— Injdbt. 

A  declaration  alleging -that  plaintiff  had  en- 
tered into  contracts,  and  was  about  to  enter 
into  contracts  in  reference  to  a  proposed  scheme 
to  build  an  apartment  bouse  on  a  lot  which  he 
contemplated  buying,  and  that  defendant  bought 
the  lot,  knowing  of  the  scheme,  whereby  he  was 
damaged,  etc..  is  insuffident,  where  it  b  not  al- 
leged that,  but  for  tbe  interference  of  the  de- 
fendant, the  plaintifl  would  have  become  pur- 
chaser of  the  property,  and  would  liave  succeed- 
ed in  coDiummating  bis  contracts,  etc. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  S  33;  Dec.  Dig.  S  26.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Carroll  T.  Bond,  Judge. 

Action  by  George  Debnom  against  Otto  O. 
Slmonson,  Herbert  J.  West,  and  the-NOTman- 
die  Apartments  Company,  a  corporation. 
FrtHn  a  Judgment  raitered  on  sustaining  de- 
murrers to  tbe  declatHtlon.  plaintiff  appeals. 
Affirmed. 

Argued  before  BOTD,  G.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  UBNGR,  and 

CONSTABLE,  JJ. 

A.  Dana  Hodgdon  and  T.  Rowland  Sling- 
tuff,  both  of  Baltimore  (Sllngluff  A  SlinglufF, 
of  Baltimore,  on  the  brief),  for  appellant 
Henry  H.  Dlnneen  and  Roland  R.  Marchant, 
both  of  Baltimore  (Addison  E.  MuUikin  and 
Lloyd  L.  Jackson,  Jr.,  both  ci  Baltimore  on 
the  brief),  for  appellees. 

PATTISON,  J.  The  allegations  contained 
in  tbe  amended  narr.  in  this  case,  upon  which 
suit  was  Instituted  by  the  appellant  against 
the  appellees,  are  aa  follows: 
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"That  the  plaintiff,  In  the  latter  part  of  the> 
yeai  1912,  had  eqteied  into,,  and  wAB.ftbout  to' 
enter  Into,  certain  contracts  under  which  a 
company  was  to  be  organized  to  purchase  a 
tract  of  land  situate  on  the  west  side  of  St. 
Paul  street  near  Twenty-Sixth  street,  in  Balti- 
more dtr,  and  to  erect  an  apartment  house 
thereon;  and  for  that  the  plaintiff  had  submit- 
ted his  said  contracts  and  plans,  in  the  fullest 
confidence,  to  the  defendant  Otto  G.  Stmonson, 
who  was  an  architect  in  the  city  of  Baltimore. 
The  defendant  Simonson  was  employed  by  the 
plaintiff  to  prepare  a  set  of  plans  and  specifica- 
tions for  the  erection  of  said  apartment  house, 
and  the  defendant  accepted  said  employment, 
and  agreed  with  the  plaintiff  to  accept  in  pay- 
ment for  his  said  services,  in  lieu  of  cash,  6 
per  cent,  of  the  total  cost  of  the  apartment 
house  in  the  stock  of  the  coiporation  to  be  or- 
ganized by  the  plaintiff;  and  the  said  defend- 
ant had  prepared  a  set  of  plans  and  specifica- 
tions  for  the  plaintiff,  and  had  given  them  to 
the  plaintiff  to  be  used  by  him  in  completing  bis 
contracts  and  plans  for  the  erection  of  the 
apartment  house. 

"And  for  that  the  plaintiff,  with  the  full 
knowledge  of  said  defendant,  proceeded  to  make 
the  necessary  financial  agreements  to  carry  out 
Bald  project,  and  was  engaged  for  a  number  of 
weeks  in  perfecting^  the  same,  and  bad  secured 
con  tracts  from  various  persons  to  furnish  ma- 
terials and  labor,  and  had  entered  into  a  con- 
tract to  borrow  suflSdent  moneys  to  fully  carry 
out  and  complete  said  project,  and  was  about 
to  enter  into  a  contract  for  the  purchase  of  the 
aaid  lot  of  ground,  and  was  In  every  way  pre- 
pared and  ready  to  fully  complete  the  said  pro- 
ject, when  he  was  prevented  from  so  doing  by 
the  exertims  and  influence  of  said  Simonson  in 
the  manner  following,  to  wit :  Said  Simonson 
conspired  with  the  duendant  Herbert  J.  West, 
and  said  defendants  interfered  with  and  prevent- 
ed the  plaintiff  from  completing  said  project  by 
.maliciously,  unlawfully,  and  fraudulently  be- 
traying the  trust  and  confidence  reposed  in  them 
or  some  of  them  as  the  result  of  their  employ- 
ment by  the  plaintiff,  and  purchasinc;,  through 
the  agency  of  the  defendant  the  Normandie 
Apartments  Company  the  tract  of  land  herein- 
before referred  to,  upon  which  the  plaintiff  io- 
tended  to  build  his  apartment  house,  and  in 
this  way  the  defendants  interfered  with  and 
prevented  the  carrying  out  by  the  plaintiff  of 
the  contracts  already  entered  into  hy  him,  as 
well  as  the  contracts  about  to  be  entered  Into 
for  the  purchase  of  said  land  and  the  erection 
of  the  apartment  boose  thereapon. 

"And  for  that  the  action  of  the  said  defend- 
ants in  so  conspiring  together  and  betraying  the 
trast  and  confidence  reposed  in  them, 'or  some 
of  them,  was  unlawful  and  in  fraud  of  the  rights 
of  the  plaintiff,  and  was  dime  by  said  defend- 
ants for  the  purpose  of  securing  gain  and  profit 
to  themselves.  . 

"And  for  that,  by  the  actions  of  the  defend- 
ants aforesaid,  the  pl^tiff  has  suffered  great 
pecuniary  loss  and  damage  by  being  prevented 
from  completing  his  said  contracts  and  buyhig 
the  lot  of  ground  and  building  the  apartment 
bouse  thereon." 

Bach  of  the  defendants  demurred  to  this 
amended  declaration.  These  demurrers  were 
sustained  by  the  court  below,  and  judgment 
was  entered  thereon  for  defendants'  costs.  It 
is  from  the  action  of  the  court  in  sustaining 
such  demurrers  that  this  appeal  is  taken. 

[1]  The  act  complained  of  which  interfered 
with  and  prevented,  as  alleged  in  the  declara- 
tion, the  fulfillm«it  of  the  contracts  already 
entered  into  by  the  plaintiff,  and  which  inter- 
fered with  and  prevented  the  plain  tiff  from 


entering  Into  other  contracts  whldh"  he  was 
about  to  enter  into,  was  the  purchase  of  the 
lot  of  land  by  the  defendants  Simonson  and 
West  through  the  agency  of  the  defendant 
the  Normandie  Apartments  Company,  which 
lot  of  land  the  plaintiff  had  contemplated  pur- 
chasing in  carrying  out  his  general  plan, 
which  embraced  the  organization  of  a  compa- 
ny and  the  purchase  of  said  lot  by  said  com- 
pany and  the  erection  of  an  apartment  house 
thereon.  The  declaration  merely  states  that 
the  plaintiff  "was  about  to  enter  into  a  con- 
tract for  the  purchase  of  said  lot  of  ground" ; 
not  that  he  had  entered  Into  a  contract,  or 
that  he  had  commenced  negotiations  with  the 
owner  for  the  purchase  of  said  land.  It  Is 
only  upon  the  act  of  purchasing  said  lot  of 
land  that  the  defendants  are  disrged  with  in- 
terfering with  the  contneta  already  entered 
into  by  tbe  plaintiff  w  Intmferixv  wttb  or 
preventing  him  from  nterlng  Into  other  con- 
tracts which  btf  was  about  to  enter  into  for 
the  fortheranoB  of  tbe  objects  aforesaid.  The 
inability  of  the  plaintiff  to  carry  out  the  con- 
tracts said  to  baTe  been  altered  into  by  blm 
with  otbers  for  financing  the  project  and  for 
fumlahlng  material  to  be  need  In  the  con- 
rtmction  of  aeld  apartmoit  house  la  not  al- 
leged to  have  been  tbe  result  of  any  direct 
interference  with,  or  any  influence  direct 
exerted  upon,  the  parties  with  whom  said 
contracts  were  made,  but  was  the  result  of 
the  purchase  of  the  said  lot  ot  land  tbe 
defendants. 

One  of  the  questions  here  to  be  considered 
is:  Was  the  act  of  the  defendants  in  pur- 
diasing  this  lot  of  ground,  under  all  tbe  facts 
and  circumstances  of  this  case,  an  unlawful 
act,  giving  a  right  of  action  to  the  plaintiff  to 
recover  from  the  defendants  for  damages  r» 
suiting  to  him  therefrom,  if  it  be  shown  that, 
had  it  not  been  for  such  act  of  tbe  defend- 
ants, tbe  plans  made  by  the  plaintiff  would 
have  been  fully  consummated?  The  mere 
fact  that  the  plaintiff  has  suffered  damage  or 
has  lost  an  opportunity  to  profit  financially 
because  of  his  failure  to  consummate  hia 
plans  owing  to  the  purchase  of  said  lot  of 
land  by  the  defendants  does  not  in  itself  give 
him  the  right  of  recovery  from  tbe  defend- 
ants for  the  damage  sustained  by  him.  The 
act  must  be  of  such  a  character  as  to  create 
an  actionable  wrong  before  the  right  of  re- 
covery against  the  defendants  exists,  and,  to 
create  an  actionable  wrong,  the  legal  rights 
of  the  plaintiff  must  In  some  way  be  Invaded. 
There  must  be  a  violation  of  a  legal  rl^t 
committed  knowingly  to  create  a  cause  of  ac- 
tion. Knickerbocker  v.  Gardner  Co.,  107  Md. 
565,  69  AU.  405, 16  L.  R.  A.  (N.  S.)  746;  Ctim- 
berland  Gas  Co.  v.  De  Witt,  120  Md.  381,  87 
Atl.  927;  Sumwalt  v.  Knickerbocker,  014  Md. 
403,  80  AtL  48,  and  other  cases. 

What  legal  rights  of  tbe  plaintiff  In  this 
case  have  been  Interfered  with  bj  tbe  defend- 
ants} 
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[2]  Ab  to  the  lot  berdn  mentioned,  it  can- 
not be  gathered  from  the  allegatloDS  contain- 
ed In  tlie  declaration  that  the  plaintiff  had 
any  ri^ts  In  reqjwct  thereto  or  In  connection 
therewith  superior  to  those  possessed  by  any 
other  person;  nor  can  it  be  gathered  from 
the  declaration  that  he  ever  approached  the 
owner  of  the  lot  with  the  view  of  purchasing 
It,  or  that  n^otiatlons  were  ever  started  or 
undertaken  by  him  In  any  way  with  such  ob- 
ject in  Tlew,  or  that  he  could  have  purchased 
it  from  the  owner  had  he  attempted  to  do  bo. 
The  owner  coald  at  any  time  have  sold  said 
lot  to  any  one  without  infringing  upon  any 
rights  of  the  plaintiff,  and  it  was  certainly 
within  the  rights  of  the  defendant  West  or 
Ihe  Normandle  Apartmoits  Company  to  pur- 
chase it  either  alone  or  in  combinatioD  with 
others.  This  being  true,  the  charge  of  com- 
bination or  cmispiracy  foand  in  the  declara- 
tion does  not  make  the  act  of  soch  defendants 
here  complained  of  unlawful.  As  was  said 
in  Sumwalt  v.  Knick«rbock«: 

"If  the  act  be  lawful,  the  combination  or  con- 
spiracy to  commit  it  does  not  make  the  act  un- 
lawful; *  *  *  it  does  not  change  the  char- 
acter of  the  act." 

[S]  If  the  defendant  West  or  the  Norman- 
dle Apartments  Company  could,  alone,  or  to- 
gether, or  in  combination  with  others,  have 
lawfully  purchased  said  lot  without  Interfer- 
ing with,  or  infringing  upon,  the  rights  of 
the  plaintiff,  this  is  also  true  of  Simonson, 
unless  the  act,  as  to  him,  be  unlawful  because 
of  the  disclosures  made  to  him  by  the  plain- 
tiff and  hlB  employment  to  prepare  plans  and 
specifications  for  the  building  to  be  erected. 

We  are  to  consider  the  conduct  and  acts 
of  Simonson  only  In  respect  to  the  legal  ef- 
fect they  may  have  upon  the  question  here 
involved,  and  in  no  other  light  It  cannot  be 
said  that  the  act  of  the  defendant  is  unlaw- 
ful in  the  sense  that  he  has  Invaded  the  rights 
of  the  plaintiff  merely  because  the  plaintiff 
contemplated  the  purchase  of  said  land  and 
had  disclosed  this  fact  to  him.  and  had  em- 
ployed him  for  the  purpose  stated,  when  it 
1b  not  disdosed  by  the  declaration  that  he 
had  Altered  into  negotiations  with  the  own- 
er for  the  purchase  of  said  lot  or  had  done 
anything  looking  to  the  aoqnlsition  of  any 
rights  in  respect  thereto  or  In  connection 
therewith. 


We  are  cited  to  Uie  case  of  Lewis  r.  Bloede, 
202  Fed.  7,  120  C.  C.  A.  836,  where  the  court 
says: 

"It  having  been  settled  that  an  action,  as  for 
a  tort,  would  lie  for  a  malkdons— that  is.  wrong* 
ful— interference  with  the  performance  of  an 
executory  contract,  the  quesnon  naturally  arose 
whether  the  principle  extended  to  a  case  in 
which  a  third  party,  with  like  motive  and  with- 
out lawful  excuse,  by  his  interference  prevented 
one  from  entering  into,  or  making,  a  contract. 
The  answer  to  this  question  is  dependent  upoa 
the  answer  to  another,  which  lies  at  tbe  thresh- 
old of  tbe  inquiry;  Does  the  right  to  enter 
into  or  make  a  contract  come  within  the  defini- 
tion of  a  legal  right,  tbe  wrongful  interference 
with  which  is  actionable?  It  is  difficult  to  say, 
in  many  cases,  at  what  stage  of  a  negotiation 
the  condition  has  arisen  when  it  can  be  said 
that  two  persons  would,  but  for  the  interferraee 
of  a  third  party,  have  entered  into  contract  re- 
lations. It  A.  make  a  definite  proposal  to  enter 
into  a  contract  the  character,  terms,  etc.,  of 
which  are  sufficiently  definite  to  be  capable  of 
acceptance,  and,  while  B.  is  negotiating,  or  aft- 
er he  has  determined  to  accept  the  proposal, 
C.  maliciously  interferes  and  prevents  the  ac- 
ceptance on  the  part  of  B.,  or  procures  a  with- 
drawal of  the  proposition  by  A.,  by  reason 
whereof  loss  is  sustained,  can  it  be  said  that  the 
party  who  Is  injured  by  such  interference  has 
sustained  no  legal  wrong,  and  that  by  reason 
thereof  has  sustained  no  Injury— that  Is,  loss?" 

It  will  be  seen  that  the  opinion  in  that  case 
recognizes  tbe  necessity  of  at  least  some  nego- 
tiations on  the  part  of  the  plaintiff  looking 
towards  the  purchase  of  the  land  before  it) 
can  be  said  that  his  status  In  respect  thereto 
is  such  as  will  entitle  him  to  recover  against 
one  who  may  in  some  way  have  interfered 
with  or  prevented  him  from  purchasing  it 
In  this  case,  as  we  have  said,  tbe  declaratioa 
discloses  no  such  negotlatlona 

[4]  In  addition  to  what  we  hETe  said,  this 
declarati^m  la  also  deffective  because  tt  does 
not  allege  with  si^dent  clearness,  if  at  all, 
that,  but  for  tiie  allied  interference  of  the 
defendants,  tbe  plaintiff  would  have  become 
the  purchaser  ot  the  property,  and  would 
have  succeeded  in  consummating  his  allied 
contemplated  plans  or  project.  Such  sn  al- 
legation Is  necessary.  Before  he  can  recover 
It  must  be  shown  that,  but  for  that  Int^er- 
enee,  the  purchase  miuld  have  been  made 
and  bis  plans  consummated. 

Finding  no  error  In  tiie  rulii^  of  the  court 
below,  tbe  Judgment  will  therefore  be  af- 
firmed. 

Judgmoit  afflnned,  wltti  ooata  to  tbe  ap- 
peilee& 
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STATE  T.  MULKERRIN. 

nSapreme  Jadlcial  Court  of  Maine.    Jan.  12, 

1915.) 

1,  CanaNAi,  Law  (J  104fi*)— Appeaj^-Qum- 

TIONB  ReVIEWABUC 

The  only  question  presented  by  one  appeal- 
ing from  a  conviction  of  murder,  where  do  ex- 
ceptions were  reserved,  la  whether  the  jury  were 
warranted  in  believing  beyond  a  reasonable 
doubt  that  accused  committed  the  homicide 
with  malice  aforethought,  express  or  implied. 

[Ed.  Note.~For  other  cases,  lee  Criminal 
Law.  Cent  Dig.  H  26SB,  2657,  2070;  Z>ec.  Dig. 
I  1048.*] 

2.  HOHICIDB  (S  116*)  — SELr>DuraHBB  — EtS- 
UENTa. 

One  relying  on  self-defense  must  show  that 
he  had  reason  to  believe  that  he  was  in  immi- 
nent danger  of  great  physical  harm  or  loss  of 
life  at  the  hands  of  decedent. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  158-163 ;  Dec.  Dig.  f  116.«J 

8.  Homicide   ({  112*)— eBLF-DEVEKSB— Ku:- 

'  HENT8. 

Accused,  who  challenged  defendant  to  fight 
and  by  handling  a  revolver  provoked  decedent 
to  fight,  could  not  rely  on  self-defense. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S§  145-150;  Dec.  Dig.  |  112.*] 
4.  HowciDE  (I  250*)—MuBDER— Evidence— 
Sufficiency. 

Evidence  held  to  sustain  a  conviction  of 
murder. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  SI  516-^17 ;  Dec..  Dig.  {  260.*] 

Appeal  from  Superior  Conrt,  Cumberland 
County,  at  Law. 

Michael  J.  Mulkerrin  was  convicted  of 
marder,  and  from  tbe  overruling  of  a  mo- 
tion for  a  new  trial  he  appeals.  Appeal  de- 
nied, and  judgment  on  the  verdict. 

Argued  before  SAVAGE,  O.  J.,  and  SPEAR, 
CORNISH,  King,  bird,  and  HANSON,  JJ. 

Jacob  H.  Berman  end  Harry  E.  Nlzon, 
both  of  Portland,  and  BenJ.  L.  Berman,  of 
Lewlston,  for  appellant.  Scott  Wilson,  Atty. 
Gen.,  and  Samuel  L.  Bates,  Oo.  Atty.,  of 
Portland,  for  the  State. 

SAVAGE,  a  J.  Tbe  defendant  was  con- 
victed of  murder.  Bis  motion  for  a  new 
trial  ^as  overruled  by  the  presidliig  justice, 
and  the  case  comes  before  us  on  appeal  from 
that  decision.  R.  S.  c.  135,  |  27. 

LI]  The  defendant  admitted  the  klUing, 
and  Interposed  the  defense  of  self-defense. 
And  in  addition  he  now  contends  that,  if  he 
was  guilty  of  anytbinff.  It  was  only  man- 
slaughter. No  exceptions  have  been  reserv- 
ed, and  tbe  only  question  now  before  us  is 
whether,  in  view  of  all  Uie  testimony  In  the 
case,  the  Jury  were  warranted  In  believing 
beyond  a  reasonable  doubt,  and  therefore  In 
flnding,  that  the  defendant  committed  the 
homldde  with  malice  aforethought  express  or 
implied.  State  v.  Lambert,  97  Me.  51,  53 
Atl.  879;  State  v.  Albanes,  100  Me.  189,  S3 
Atl.  54& 

[2-4]  We  think  the  jury  might  well  have 


found  the  following  facts:  The  defendant 
and  the  deceased  were  brothers.  On  the 
evening  of  the  homicide,  the  defendant  ap- 
proached a  police  officer  on  tbe  street  and 
said  his  brother,  the  deceased,  had  been  chas- 
ing him  with  bricks,  and  that  he  wanted 
protection;  that  the  officer  told  him  to  go  to 
the  police  station  and  swear  out  a  warrant, 
and  that  the  brother  should  then  be  arrested; 
tbat  the  defendant  replied,  "I  don't  care 
anything  about  the  station  or  court,  I  want 
protection;"  that  he  refused  to  swear  out  a 
vnrrant;  that  be  was  very  much  excited; 
that  a  few  moments  later  he  said  to  the  of- 
ficer, "I  will  get  a  gun  and  I  will  sboot  the 
son  of  a  bitch ;"  that  he  then  w«it  to  his 
sister's  house,  where  be  was  living,  clianged 
his  dotbes,  took  a  revolver  from  a  drawer  In 
his  sister's  room,  put  It  In  his  hU)  pock^  and 
went  to  Us  broUier's  stably  arrivli^  there 
not  more  than  16  or  20  minutes  after  be  left 
the  officer.  All  of  this,  except  the  threat  to 
shoot,  Is  admitted  by  tbe  d^endant.  There 
was  also  beUevable  evidence  that  after  the 
homldde  he  said  to  the  same  officer  In  effect, 
"I  told  you  I  would  shoot  him,  and  I  did." 

What  actually  took  place  In  tbe  stable  is  In 
dispute.  The  dying  declaration  of  the  deceas- 
ed was  admitted  In  evidence.  And  since  Its 
edmiaalon  was  hotly  contested,  we  vrlU  add 
that  it  was  properly  admitted.  The  dying 
declaration  was  in  these  words: 

"I  was  standing  in  the  staU,  facing  the  man- 
ger. I  was  shot  from  the  bade.  I  looked  around ; 
I  see  Mikey  (the  defendant),  and  he  fired  five 
or  six  more  shots,  And  he  says,  'I  will  kill  yon, 
you  bastard.' " 

The  defendant's  story,  so  tar  as  It  is  ma- 
terial to  the  vital  issue,  Is  in  these  words: 

"I  went  into  the  barn,  and  Pat  (the  deceased) 
was  standing  right  up  near  the  door,  and  I  says 
to  bim,  *Pa^  if  yon  don't  leave  me  alone  I  am 
going  up  to  swear  out  a  warrant  for  you  and 
protect  myself,  and  I  will  carry  a  gan  to  pro- 
tect myself.'  I  walked  in  the  bam,  and  he 
walked  way  back  in  the  bam  kind  of  luce  in  tbe 
stall,  and  he  hit  me  with  a  broom,  and  then  be 
run  out  to  the  door,  and  he  shut  tbe  door,  and 
he  hugged  for  me.  I  eaid,  'If  you  don't  let  me 
go,  I  will  sboot  you,'  and  so  he  kept  hugging, 
and  I  fired  the  gun  and  i^t  him.  I  Itnew  be 
would  kill  me  if  he  got  the  gun.  He  told  me, 
*I  will  kill  you,  Mikey.'  I  knew  he  would  kill 
me.   After  tbat  he  dropped  On  the  floor." 

On  cross-examination  the  defendant  testi- 
fied: That  be  went  to  the  stable  looking  for 
his  brother.  O^at  the  brother  saw  him  be- 
fore he  went  In,  but  wld  notiUng.  That  the 
brother  went  to  the  back  of  tbe  stable  as 
soon  as  he  saw  him  come  in,  and  still  said 
nothing.  That  he  (the  deceased)  vralked  In- 
to the  last  stall,  "kind  of  hid  lu  the  last 
stall."  That,  after  he  (the  defendant)  said 
he  would  make  complaint  and  get  a  gun,  the 
brother  came  running  out  and  shut  the  stable 
door  quick  and  hit  him  with  a  broom.  That 
the  brother  said:  "I  have  got  you  now 
where  I  want  you.  I  will  kill  you."  That 
the  defendant  showed  him  the  revolver,  and 
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said,  "If  yon  try  any  funny  work,  I  will  use 
It"  That  "he  came  up  to  me,  started  to 
hug  me,  and  I  let  the  shots  go  off."  That 
the  brother  had  grabbed  him,  was  holding 
his  arms  to  his  side,  and  was  trying  to  take 
the  revolver.  That  he  got  his  hand  free  and 
fired  three  shots  at  his  brother.  He  says, 
"I  bad  it  right  up  close  to  him."  Being  ask- 
ed: "Bodies  close  together?  He  was  hug- 
ging you  right  up  ti^tlyr*  He  answered: 
"Yes,  sir;  tight" 

The  defendant  Introduced  a  great  mass  of 
evidence  tending  to  show  that  the  deceased 
w&s  a  quarrelsome,  violent,  dangerous  man; 
tliat  he  had  chased  the  defendant  with  brides 
that  very  evening;  that  on  prevloas  occa- 
sions he  had  chased  him  with  bricks,  cobble- 
stones, and  knives ;  that  he  had  threatened 
bis  llf^  and  once  bad  fired  a  rovolver  at  hlni. 

If  fbe  defendant's  stozy  of  the  homldde  1b 
a  true  one,  the  prerlons  conduct  of  the  de- 
ceased, if  the  testimony  Is  true,  would  go 
far  to  show  that  the  defendant  had  reason 
to  beUeve  that  he  was  In  Imminent  dai^r 
of  great  physical  harm,  or  even  of  loss  of 
life,  at  the  hands  of  the  deceased.  And  this 
is  me  Important  element  of  Justifiable  self- 
defense.  If,  on  the  other  hand,  aa  the  state 
contends,  the  defendant  dullenged  tiie  fight 
and  proT<Aed  the  deceased  to  It,  by  the  han- 
dling of  the  rerolTer,  he  caimot  claim  the 
benefit  of  this  defence.  Wharton  on  Houd- 
dde,  S  482;  Wharton  on  Criminal  I^aw.  { 
485;  Roscoe's  Criminal  Evidence,  f  768  ;  21 
Gya  800. 

Bnt  the  dlfllealty  with  this  part  (tf  the  de- 
fense is  that  we  think  the  Jury  were  war- 
ranted in  believing  that  the  defendant's  story 
was  not  true.  Besides  the  fact  that  the  de- 
fendant in  angeV  or  resentment  had  armed 
himself  with  a  revolver,  and  had  followed 
the  deceased  to  his  stable — strong  evidence 
of  prem^ltatlon  and  design — there  la  cred- 
ible evidence,  aside  from  the  dying  declara- 
tion of  the  deceased,  that  at  the  time  ttft 
shots  were  fired  the  men  were  not  in  any 
such  death-grapple  as  the  defendant  de- 
scribes, nor  even  near  each  other.  An  ex- 
amination of  the  body  of  the  deceased  show- 
ed that  three  shots  took  effect.  One  passed 
through  the  flesh  in  the  region  of  the  hip. 
Another  penetrated  the  left  breast  A  third 
Iienetrated  the  abdomen  eight  inches  to  the 
left  of  the  navel.  And  the  evidence  la  undis- 
puted that  neither  upon  the  clothing  of  the 
deceased  where  the  bullets  passed  through, 
nor  upon  or  about  the  wounds  on  the  body, 
was  there  any  mark  or  indication  of  powder 
or  burning.  An  expert  witness  introduced  by 
the  state,  apparently  competent  and  well 
(tualifled,  testified  In  effect  that  such  marks 
and  Indications  would  necessarily  appear  In 
ease  of  a  revolver  discharged  at  no  greater 
distance  from  the  body  than  that  described 
by  the  defendant.  This  witness  said  that  In 
his  opinion,  to  produce  the  characteristics 


of  the  holes  in  the  clothing,  the  revolver, 
when  discharged,  could  not  have  been  less 
than  five  feet  from  the  body.  This  testi- 
mony was  in  no  way  rebutted,  and  it  does 
not  seem  anreaBonabl&  Moreover,  we  may 
add,  the  wound  in  the  left  breast  Is  not  ac- 
counted for  by  any  movement  or  position 
that  the  defendant  describes. 

Accordingly,  we  conclude  that  the  Jury 
were  Justified  in  rejecting  the  claim  of  self- 
defense  set  up  by  the  defendant  And  the 
defendant's  story  being  discredited,  as  welt 
it  might  be,  the  evidence,  beginning  with  his 
threats,  followed  by  his  procuring  the  re- 
volver, his  following  the  deceased  to  the 
stable,  and  his  shooting  him  almost  immedi- 
ately aA«rward8,  is  ample  to  warrant  the 
conclnsion  that  the  homicida  was  prandOl- 
tated  and  deliberate. 

Appeal  denied. 

Judgment  on  the  verdict 


SAI/i?EB  et  al.  v.  GREENWOOD  et  al. 

(Supreme.  Jndldal  Court  of  Haine^    Ian.  12. 

1915.) 

1.  AFFEU  AlTD  BBBOB  (|  026*)— BXCKPTI0K8, 

Bell  op— SBrrme  Fobth  Bvidbncs. 

A  bill  of  exceptions  complaining  of  the  ad- 
mlBsioD  of  certain  evidence,  which  does  not  set 
out  the  evidence  nor  contain  enough  facts  to 
•how  whether  it  was  rdevant  or  material  or 
whether,  if  not  admissible,  it  was  prejudicial, 
cannot  be  considered,  since  error  muBt  be  affirma- 
tively shown, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1279,  2899.  Sm  8730, 
3785-3747;  Dec  Dig.  {  926.*] 

2.  TUAL  (I  8^)— Sfeolu.  Tkbdzct— Duobb- 
Tzon  or  uouBT. 

The  trial  court  can  in  its  discretion  submit 
special  queations  to  the  jury  and  require  the  re- 
turn of  special  verdicts. 

[Ed.  Note.'-For  other  cases,  see  Trial.  Oeat 
Dig.  SS  823-827;  Dec.  Dig.  {  349.«] 

Exceptions  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Action  by  Morris  L  Salter  and  others 
against  Charles  A.  Greenwood  and  others. 
Judgment  for  the  plaintiffs,  and  defendant 
Greenwood  excepted  and  moved  for  a  new 
trial.   Exceptions  and  motion  overruled. 

Argued  before  SAVAGE,  a  J.,  and  SPHAB, 
CORNISH,  SING,  and  BIRD,  JJ. 

F.  D.  Dearth,  of  Dexter,  and  Hudson  & 
Hudson,  of  Guilford,  for  plalntUfs.  O.  B. 
Thompson  and  W.  U.  Warren,  both  of  Ban- 
gor, for  defendant 

SAVAGE,  C.  J.   This  is  an  action  on  a 

check  and  is  brought  against  the  defendants 
ns  copartners,  doing  business  under  the  name 
of  Greenwood  Woolen  Company.  The  only 
gnestlon  at  issue  Is  whether  Charles  A.  Green- 
wood was  a  member  of  the  firm  at  the  time 
the  check  was  given.  He  seasonably  filed  a 
denial  of  partnership  under  rule  10.  The 
Jury  found  that  he  was  a  member,  and  the 
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case  comes  before  vs  on  bis  motion  for  a  new 
trial  and  exceptions. 

The  bill  of  exceptlona  la  In  tbese  words: 

"During  the  trial,  Bubject  to  the  objection  of 
the  defendant,  the  court  allowed  in  testimonr 
evidence  tending  to  show: 

"First.  Conversatioo  with  Charles  A.  Green- 
wood In  regard  to  partnership  without  definitely 
Qxing  the  time  of  coD%-ersation. 

"Second.  Kvidence  in  regard  to  another  and 
separate  transaction,  to  wit.  with  one  Flanders, 
who  was  Dot  a  party  to  this  writ. 

"Third.  Evidence  in  regard  to  claims  agalnat 
Greenwood  Woolen  Company  held  by  an  attor- 
ney named  Crosby. 

"Fourth.  Gridence  admitting  so  mnch  of  letter 
heads  withoQt  showing  knowledge  of  Charles  A. 
Greenwood  as  to  their  existence. 

"Fifth.  Evidence  admitted  in  regard  to  who 
constituted  Greenwood  Woolen  Company  when 
first  started. 

"Sixth.  Also  to  instructions  asking  ivLTj  to  an- 
swer certain  questions  framed  by  coart." 

[1]  It  baa  been  held  many  times  tiiat  a  bill 
of  exceptions  most  contain  enough  to  show 
tbat  the  point  raised  was  material,  and  tbat 
tbe  ruling  complained  of  was  both  erroneous, 
and  prejudicial,  or  notblng  can  be  taken  by 
tbe  exc^ttona.  Error  must  aiqpear  afflrma- 
Urely.  Darling  t.  Dodge,  36  Me.  870;  Web- 
ster V.  Calden,  66  Me.  165;  Allen  v.  Law- 
rence, 64  Me.  175 ;  Koyes  r.  Gllman,  71  Me. 
304;  Smitb  T.  Smltb,  98  Me.  268.  44  Atl.  905; 
Neal  T.  BendaU,  100  Me.  S74.  62  Atl.  706; 
Jones  T.  Jones,  101  Me.  447,  64  Aa  815.  115 
Am.  St  Bep.  S28;  Doylestown  Ag.  Co.  t. 
Brackett,  109  Me.  301,  84  AtL  146;  and  many 
others.  The  bill  must  show  what  the  Issue 
was.  Merrill  t.  Merilll,  67  Me.  70.  It  must 
show  tbe  facta  concerning  which  the  ruling, 
was  made.  Nutter  y.  Taylor,  78  Me.  424,  6 
Atl.  835 ;  |n  re  Penley,  Complt.,  89  Me.  313, 
36  Atl.  397.  It  must  contain  enough  to  show 
that  the  points  raised  are  material.  Jones  v. 
Jones,  101  Me.  447,  64  AtL  SUS,  116  Am.  St 
Itep.  328. 

"It  la  not  mongh  that  the  court  can  find  all 
of  tbese  characteristics  by  studying  the  report 
of  the  evidence  in  support  of  the  motion  for  a 
new  trial,  when  it  accompanies  a  bill  of  excep- 
tions. The  bill  must  be  strong  enough  to  stand 
alone.  The  court  in  consldermg  the  exceptions 
cannot  travel  outside  the  bill  Itself.  In  this  re- 
spect the  court  cannot  consider  the  report  of  the 
evidence  nor  the  charge  of  the  presiding  justice, 
unless  they  are  made  a  part  of  tbe  bill  of  excep- 
tions." Jones  v.  Jones,  supra. 

Tested  by  these  well-established  rules.  It  Is 
manifest  tbat  the  exceptions,  except  possibly 
the  last  one.  are  not  well  presented.  They 
do  not  state  what  the  testimony  was  which 
was  admitted.  They  do  not  contain  enough 
to  show  whether  the  testimony  was  relevant 
and  material  or  not  or  whether  it  was  ad- 
missible, or.  If  not,  whether  it  was  preju- 
dicial. For  aught  that  appears  In  the  bill, 
each  class  of  testimony  objected  to  may  bare 
been  admissible  upon  some  Issue. 

[2]  As  to  tbe  last  exception,  If  It  be  grant- 
ed that  It  was  deBnlte  enough  to  raise  the 
point  It  is  only  necessary  to  say  that  it  Is 
clearly  within  tbe  discretion  of  tbe  presiding 


justice  to  submit  special  questions  to  the  jury, 
and  require  them  to  retom  special  verdicts. 
The  practice  Is  ancient  and  general,  and  often  ■ 
serves  a  very  useful  purpose. 

It  follows  tbat  the  def «idant  can  take  notb- 
ing  by  his  exceptions. 

Nor  can  he  stand  any  better  under  bis  mo- 
tion. It  will  serre  no  good  purp(«e  to  ana- 
lyze the  evidence  in  this  opinion.  It  consist- 
ed of  the  conduct  and  dedaratlona  of  the  de- 
fendant, and  was  ample  to  sustain  tbe  find- 
ing of  tbe  jury  taiat  he  was  a  imrtner,  espe- 
cially in  view  of  tbe  fact  tbat  it  was  uncon- 
tradicted.' The  defendant  did  not  teatl^. 

Motion  and  exceptions  overniled. 


LITTLEIFIELD  t.  COOK  et  al. 

(Supreme  Judicial  Court  of  Maine.    Jan.  12, 
1015.) 

1.  EXECUTOBS  AND  ADUINZSTBATOBS  (S  228*)— 

Pbebbntation  or  Claius— Waiveb. 

Administrators,  before  a  claim  is  barred  by 
the  statutory  limitation,  may  waive  present- 
ment In  writing  under  oath,  and  did  make  such 
waiver  by  a  writing  atating  that  the  parties 
agreed  that  the  claim  of  L.  for  $1,631  and  the 
claims  of  D.  for  $2,009,  respectively,  have  been 
diUy  presented  to  said  adminuitratora  and  pay- 
ment demanded. 

[Ed.  Kote.— For  other  cases,  see  Execfltors 
and  Administratozs,  Gent  Dig.  ||  819-826, 
827^ ;  Dec.  Dig.  I  22&*] 

2.  BZECUTOBS  AHD  ADUNZBTBATOBB  (8  440*)— 

Action  on  Cx.aiub  Aoaihsi  Estate— Evi- 

D£^-CE. 

In  an  action  against  an  administrator  for 
disbursements  for  the  estate,  plaintiff  having 
offered  an  item.  "To  paid  Town  of  Newport, 
taxes,  1902  to  1910.  Inclusive,  $232.80,"  evi- 
dence of  payments  of  smaller  sums  at  different 
times  to  different  collectors  tending  to  make  up 
the  amount  sued  for  should  have  beoi  admitted. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administratore,  Cent  Dig.  H  1850-1854; 
Dec.  Dig.  S  449.*] 

3.  EVIDBNCK  <|  318*)-7HBAB8AT— Beceifts. 

Where,  In  an  action  to  recover  for  dis- 
bursements for  benefit  of  an  estate,  the  tax 
collector  testified  -  that  plaintiff  paid  him  water 
rates  for  tbe  premises  wliere  intestate  lived  and 
tbat  he  gave  tne  plaintiff  receipts  therefor,  which 
receipts  witness  identified,  it  was  not  error  to 
admit  the  receipts  in  evidence,  though  ordinari- 
ly receipts  are  ioadmissftie  as  hearsay. 

[Ed,  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  1193-1200;  Dea  Dig.  }  318.*] 

4.  Evidence  (f  110*)  — AniassiBZCiZTT— Ax- 
lEifPT  TO  Suppress  Testimony. 

In  a  suit  against  an  administrator  on  a 
claim  for  disbursements  made  for  tbe  benefit  of 
the  estate,  a  letter  written  just  prior  to  tbe  trial 
by  plaintilt  to  bis  uncle,  who  was  one  of  defend- 
ants  vritnesses,  attempting  to  dissuade  him 
from  testifying,  and  sayinc  that  if  he  did  so  he 
was  no  longer  a  friend  of  the  plaintiff,  should 
have  been  admitted  as  tending  to  show  willing- 
ness to  use  unfair  means. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  230-246;  Dec  Dig.  S  110.*] 

On  motion  and  exceptions  from  Supreme 
Judicial  Court  Penobscot  County,  at  Law. 
Suit  by  Harold  D.  Uttlefl^d  against  H. 
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M.  Cook  and  others,  as  administrators.  Ver- 
dict for  plaintiff,  and  tlie  case  brought  to  the 
Supreme  Oourt  on  defendants'  motioa  for 
a  new  trial  and  exceptions.  Exceptions  sus- 
tained. 

Argued  before  SAVAGE,  G.  J.,  and  SPEAR, 
CORNISH,  KING,  BIRD,  and  HANSON,  JJ. 

W.  H.  Mitchell,  of  Newport,  and  B.  W. 
Blanchard,  of  Bangor  for  plaintiff.  Edgar 
SI  Simpson,  of  Bangor,  and  F.  Wade  Halll- 
da7,  of  Newport,  for  defendants. 

SAVAGE,  C.  J.  This  is  a  suit  to  recover 
for  services  rendered  to,  and  disbursements 
made  for,  the  defendant's  Intestate.  The 
plaintiff  recovered  -  a  verdict,  and  the  case 
comes  before  this  court  on  the  defendant's 
motion  for  a  new  trial,  and  exceptions. 

1.  One  of  the  e.\ceptlons  was  to  the  re- 
fusal of  the  presiding  justice  to  direct  a  ver- 
dict for  the  defendants,.,  particularly  on  the 
ground  that  the  claim  had  not  been  pre- 
sented to  the  administrators  In  writing,  or 
filed  in  the  probate  court,  supported  by  an 
affidavit  of  the  claimant,  or  of  some  other 
person  cognizant  thereof  before  or  within  18 
months  after  the  filing  by  the  administrators 
in  probate  court  of  an  affidavit  that  notice 
had  been  given  of  their  appointment,  as  re- 
quired by  Revised  Statutes,  c  89,  8  14. 

[1  ]  It  appears  that  lu  fact  the  claim  was 
neither  presented  nor  filed,  as  required  by 
the  statute.  But  It  also  appears  that,  two 
days  before  the  18  months  would  have  ex- 
pired, the  plaintiff  and  his  brother,  the  only 
heirs,  and  the  administrators,  agreed  in  writ- 
ing that  In  case  there  was  not  sufficient  prop- 
erty in  the  estate  to  pay  all  claims  lo  full, 
that  the  heirs  would  accept  in  full  a  percent- 
age of  tb^r  claim,  after  all  other  claims  and 
expenses  of  administration  were  fully  paid. 
And  the  agreement  contained  the  following 
language: 

"It  is  hereby  agreed  by  all  the  parties  hereto 
that  the  clHim  of  V.  S.  Littlnfipld  for  $1,631.40 
and  the  claimsi  of  H.  D.  Littletield  for  ?2,WI!t.- 
61  and  $102.35,  respectively,  have  been  duly 
presented  to  said  administrators  and  payment 
demanded." 

The  plaintiff  contei|ds  that  this  agreement 
was  a  waiver  of  the  statutory  requirement 
of  presentment  The  defendants  reply  that 
executors  have  no  power  to  waive  the  re- 
quirement We  think  the  plaintiff's  contention 
must  be  sustained,  and  that  administrators, 
liefore  a  claim  is  barred  by  the  statutory 
limitation,  may  waive  presentment  in  writ- 
ing under  oath.  It  was  so  stated,  thou^'h  lu 
a  dictum,  In  Mitchell  t.  Dockray,  63  Me.  82. 
It  was  expressly  so  held  In  Rawson  v. 
Knislit,  71  Me.  99,  and  Marshall  v.  Perkins, 
72  &Ie.  3^3.  In  Rawson  t.  Knight,  the  court 
said: 

"The  statute,  though  of  a  public  nature,  has 
for  its  object  the  protection  of  the  rights  of 
estates  and  individuals.  Its  prorisions  may 
tlierefore  be  waived  by  those  for  whose  benefit 
it  was  passed,  and  who  represent  the  interests 
involved." 


In  Marsliall  r.  Pertdns,  the  court  used  thia 

language: 

This  statute  "was  enacted  tor  the  benefit  of 
eetates,  and  of  tlioM  who  take  vpam  themselves 
the  important  tnwt  of  administering  on  them ; 
and  any  party  may  waive  the  provisions  ot  m. 
statute  made  for  his  tjenefit" 

The  statute  as  it  stood  at  the  time  these 
cases  were  decided  provided  that: 

"No  action  against  an  executor  or  administra- 
tor *  *  *  on  a  claim  against  an  estate  shall 
be  maintained  *  *  *  unless  such  claim  is 
first  presented  in  writing  and  payment  demand- 
ed at  least  thirty  days  before  the  action  Is  com- 
menced, and  within  two  years  after  notice  Is 
given  by  him  of  his  appointment"  R.  1871, 
c.  S7,  S  11,  as  amended  by  Laws  of  1872,  c.  85. 

By  the  amendment  of  1872,  section  11  of 
chapter  87,  R.  S.,  became  section  12.  Sec- 
tion 12  was  amended  by  Laws  of  1883,  c. 
243,  by  which  the  absolute  limitation  was 
removed,  and  provision  made  that  If  action 
should  be  commenced  without  the  claim  "l>e- 
ing  first  presented  In  writing  and  payment 
demanded  or  the  claim  being  filed  in  tlie 
probate  ofiice,  supported  by  the  affidavit  of 
the  claimant,  or  of  some  other  person  cog- 
nizant thereof,  *  *  *  at  least  thirty  days 
before  the  action  Is  commenced,  and  within 
two  years  after  notice  Is  given  by  him  of  his 
appointment,  such  action  shall  he  continued." 
This  statute  remained  without  material  modi- 
fication unta  liaws  of  1899,  c.  120,  which 
amended  section  12  so  as  to  eliminate  the  re- 
quirements for  presenting  or  filing  claims. 
But  section  12  was  again  amended  by  Laws 
of  1003.  c.  198  (now  R.  S.  1903.  c.  89,  |  14), 
which  is  now  In  force.  This  statute  provides 
that: 

"All  claims  against  •  •  •  deceased  per- 
sons ♦  •  •  shall  be  presented  t«  the  execn- 
tor  or  administrator  in  writing,  or  filed  in  the 
probate  court,  supported  by  an  affidavit  of  the 
claimant  *  *  *  within  eighteen  months  after 
affidavit  has  been  filed  in  the  probate  court 
that  notice  has  been  given  by  said  executor  or 
administrator  of  his  apiiointmeot  *  •  *  Any 
claim  not  so  presented  or  filed  shall  be  forever 
barred.   •   •   • " 

It  would  seem  that,  when  a  claim  has  be- 
come barred  by  the  limitation  provided  In 
this  section  the  executor  cannot  waive  the 
statute.  Wadleigh  t.  Jordan,  74  Me.  483. 
But  so  far  as  the  precise  question  now  being 
considered  is  concerned,  the  present  statute 
is  on  all  fours  with  the  statute  In  force  when 
Rawson  V.  Knight  and  Marshall  v.  Perkins 
were  decided.  And  upon  the  authority  of 
those  cases  we  hold  that  an  administrator  or 
executor  may  waive  the  presentment  or  fil- 
ing of  claims,  under  oath,  while  the  claim  is 
not  yet  barred.  And  we  think  the  adminis- 
trators did  so  in  this  case. 

[2]  2.  To  support  an  item  in  the  writ,  "To 
paid  Town  of  Newport,  taxes,  1902  to  1910, 
inclusive.  $232.80,"  the  plaintiff  offered  evi- 
dence of  payments  of  smaller  sums  at  dlffei^ 
ent  times  to  different  collectors,  all  tending 
to  make  up  the  amount  sued  for.  The  de- 
fendants objected,  on  the  ground  that: 

"The  plaintiff  was  limited  by  the  force  of  his 
statement  of  the  item  to  proof  of  one  tingle  and 
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entire  chai^  for  tasn  BO  pftid  on  a  single  occa- 
sion." 

The  eTldence  was  admitted,  and  we  tUnk 
properly.  Tbe  item  Itself  indicated  that  the 
total  sum  was  made  np  o£  smaller  payments. 
If  the  defendants  desired  further  light,  they 
shonld  have  prayed  for  specifications.  It 
was  entirely  proper  to  permit  proof  of  the 
aggregate  ^  evidence  of  the  smaller  pay- 
ments which  went  to  make  vp  tbe  a^i^iate. 

[3]  3.  To  prove  the  payment  of  certain  wa< 
ter  rates,  the  plaintlif  called  the  collector, 
who  testified  that  the  plaiutift  paid  him 
tiome  water  rates  for  the  pronises  where 
he  and  the  Intestate  lived,  and  that  he  gave 
the  iflaintiff  receipts  for  the  rates  he  paid. 
The  witness  identified  the  receipts.  They 
were  then  offered  and  admitted  in  evidence, 
against  the  defendant's  objection  and  excep- 
tion. No  evidence  other  than  ttiat  contain- 
ed in  the  receipts  was  offered  as  to  tbe 
amount  of  the  payments.  The  objectilon  made 
WHH  that  the  receipts  were  mer^  hearsay 
evidence.  "While  receipts  given  by  parties  to 
&  suit  are  admissions  and  are  admissible  in 
evidence  as  such,  it  is  doubtlraa  true  that 
receipts  given  by  third  parties  are  merely 
unsworn  declarations  and  bearaay,  and  hence 
not  admissible.  Silverstein  v.  0*Brl^  166 
Mass.  512,  43  N.  K.  400.  See  Ealiamotes  v. 
Wardwell,  111  He.  401,  89  AtL  813.  But  In 
this  case  tbe  person  who  gave  the  receipts 
was  a  witness,  and  testified  that  be  gave 
the  receipts  for  the  money  paid.  Under  these 
drcamstances,  we  think  tbe  amount  stated 
in  tbe  receipts  Is  prima  fade  evidence  of  the 
amount  paid. 

[4]  4.  Ttie  defendants  offered  In  evidence 
a  letter  written  Just  prior  to  the  trial  of  this 
case  by  tbe  plaintiff  to  bis  uncle,  who  was 
one  of  the  defendants*  witnesses.  The  letter 
contained  tbe  following  lan^age: 

**We  just  rec'd  Aunt  Josie's  letter  and  are 
both  disgusted  with  same,  not  becaase  you  can 
do  us  any  hart  for  you  don't  know  anything 
that  would  hurt  us,  but  It  sbowa  that  you  are 
not  our  friends  and  if  you  do  come  it  will  be 
tbe  last  time  we  want  you  to  ever  look  at  us 
say  nothing-  of  speaking.  Sid  and  I  are  enemies 
forever  and  if  you  want  to  be  the  same  come 
on  as  we  know  yon  are  doing  it  on  your  own 
free  will." 

Tbe  letter  was  adnded,  and  the  defend- 
ants excepted. 

We  think  tbe  letter  was  clearly  admissible. 
It  was  a  part  of  tbe  conduct  of  tbe  plaintiff 
relative  to  this  suit  it  was  evidently  au 
attempt  'on  his  part  to  dissuade  one  of  tbe 
def^dants'  witnesses  living  in  another  state 
from  attending  tbe  trial.  It  sbowed  a  wHI- 
Ingness  to  use  unfair  means.  A  Jury  might 
regard  it  as  evidence  of  a  coosdonsness  on 
bis  part  that  his  case  was  weak.  The  con- 
duct of  parties,  tending  to  show  improper 
motives,  or  Improper  practices,  with  respect 
to  a  suit,  is  always  admissible  against  them. 
And  this  letter  throws  so  much  light  upon 
the  plaintiff  that  we  cannot  say  that  Its  ex- 


duslon  was  not  prejudicial  to  tbe  defend- 
ants. This  exception  must  be  sostained. 

The  motion  for  a  new  trtal  is  not  consid- 
ered. 

Exceptions  sostained. 


SCHNEIDER  et  al.  v.  SCHMIDT  et  al. 
(No.  38-165.) 

(Court  of  Chancery  of  New  Jersey.    Dec.  28, 
1914.) 

1.  JlTOGlIBIfT  (S  715*)— Mattebs  Conclcdbd— 
loBNTiTT  or  Subject- Mattbb. 

A  decree  in  a  judgment  creditor's  suit 

Sainst  a  chattel  mortgagee  who  took  possession 
tbe  mortgaged  chattels  in  1907  for  an  ac- 
counting, in  which  tbe  right  to  such  relief  was 
based  on  an  execution  levy  made  in  1811,  and 
in  which  no  claim  under  any  earlier  executiun 
was  made  or  set  u^,  dismissinK  tbe  bill  on  the 
ground  that,  as  against  tbe  complainants  claim- 
ing under  such  execution,  the  defendants  w«re 
entitled  to  hold  as  owners  and  not  as  mortgagees 
tn  possession,  and  that  complainants,  under 
such  levy,  had  no  right  to  redeem,  did  not  bar  a 
subsequent  suit  for  an  accounting  batted  on  a 
levy  made  in  1904,  although  the  laches  or  fail- 
ure of  the  complainant  to  set  up  the  claim  under 
the  earlier  ezecutioQ  in  tbe  former  suit  might 
be  a  defense,  since  the  second  suit,  though 
brought  for  the  same  kind  of  relief,  was  not 
based  on  the  same  right  or  title  as  the  tide  on 
which  the  former  suit  was  based. 

tEd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SS  1244-1246;  Dec.  Dig.  S  715.*] 

2.  JUDOlfBNT  (S  049*)— PZ-BAniNO  AS  DER'NBB 
SUFTICIBNCT   OF  PlBA. 

A  plea  of  res  adjudicata  must  show  that 
the  same  point  at  issue  on  the  present  bill  was 
at  issue  on  the  former  bill,  and  that  tbe  title 
to  relief  Is  the  same  in  tb«  second  bill  as  in 
tbe  first. 

[Ed.  Note.— For  oUier  cases,  see  JudgmeaL 
Cent.  Dig.  H  1794,  179{m[8%;  Dee.  iHg.  | 
949.*1 

Suit  by  Dinah  Schnddor  and  others  against 
Emma  Schmidt  and  others.  Heard  on  Mil. 
plea,  replication,  and  proofs.  Plea  ct  res 
adjudicata  overruled. 

See.  also.  82  N.  J.  Eq.  81.  88  AO.  179. 

William  A.  Lord,  of  Orange,  for  complain- 
ants. A.  Stevens,  of  Newark,  for  defend- 
ants. 

EMERY,  V.  C.  [1]  This  bill  Is  filed  against 
the  defendants  for  an  account  as  mortgagees 
In  possession  of  certain  goods  and  chattels 
described  in  the  bill.  Complainants'  right 
or  claim  to  such  account  is  based  on  this  bill 
on  their  rights  as  Uenbolders  under  au  execu- 
tion levied  on  tbe  goods  on  November  2,  1904, 
of  which  the  defendants  took  possession  as 
mortgagees  in  1907.  Defendants  pleaded  as 
a  bar  to  this  suit  a  decree  of  dismissal  in  a 
former  suit,  brought  against  them  for  an  ac- 
counting as  mortgagees  of  these  same  chattels. 
Complainant  took  issue  on  the  truth  of  the 
plea,  and  tbe  question  Is  whether  its  truth 
has  been  proved  by  defendants.  Tbe  record 
of  the  former  suit  has  been  offered  In  evi- 
dence, and  the  conclusions  filed  by  tbe  Vice 
Chancellor  on  the  bearing  of  tbe  cause  have 
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been  treated  as  part  of  the  record,  and  hare 
been  referred  to  in  tMB  bearing  by  both  par- 
ties as  evidence  of  the  issues  tried  and  de- 
cided. No  other  evidence  than  the  record  has 
been  offered.  The  blU  in  the  former  salt  was 
based  on  complainants'  rights  as  execution 
creditors  under  an  execution  levied  on  the 
goods  and  chattels  described  In  that  bill, 
which  levy  was  made  in  August,  1911,  four 
years  after  defendants  liad  taken  possession 
of  the  goods.  The  complainants  In  the  for- 
mer suit  alleged  In  the  bill  that  after  the 
docketing  of  their  decree  on  March  17,  1905, 
they  "afterwards  had  several  executions  is- 
sued in  the  cause  against  defendants,  but 
were  wholly  unable  to  secure  payment  of  the 
money  due  under  the  decree,  except  that  on 
one  of  the  executions,  real  estate  was  sold 
for  |100  and  credited  on  the  execution,"  but 
DO  further  reference  to  the  earlier  executions 
was  made  In  the  bin,  and  no  right  or  claim 
under  any  levy  made  on  the  goods  and  chat- 
tels under  any  of  these  earlier  executions  was 
made  or  set  out  To  this  former  Mil  defend- 
ants (among  other  defenses)  pleaded  posses- 
sion of  the  clmtt^  as  owners.  And  an  the 
hearing  it  was  held  (as  apprars  by  the  conclu- 
sions) that  as  against  the  complainants  claim- 
ing under  the  execution  set  out  in  the  former 
bill  (on  which  the  levy  wa&  made  in  August, 
1911),  the  defendants  were  entitled  to  hold  as 
owners,  and  not  as  mortgagees  in  possessiou, 
all  the  chattels  originally  covered  by  the 
mortgage,  as  well  as  the  renewals  and  re- 
placement thereof,  and  that  under  such  levy 
the  complainants  had  no  right  to  redeem 
(Schneider  v.  Schmidt,  82  N.  J.  Eq.  81,  88 
Atl.  179,  183)  and  decree  was  advised  dis- 
missing the  bill. 

The  rights  of  complainant  upon  a  title  or 
cause  of  action  based  on  a  levy  of  November, 
1904,  were  not  In  issue  on  the  pleadings  of 
the  former  suit.  The  present  suit,  therefore, 
although  claiming  the  same  kind  of  relief  as 
the  former  suit,  vlzi,  an  accounting  by  de- 
fendants as  mortgagees  In  possession  of  chat- 
tels, is  not  based  on  the  same  right  or  title 
as  the  title  for  relief  on  which  the  former 
suit  was  based,  and  for  that  reason  the  de- 
cree dismissing  that  suit  Is  not  a  bar  to  the 
present  suit  as  an  adjudication  upon  the  rec- 
ord of  the  claim  made  in  this  suit 

[2]  The  plea  of  res  adjudlcata  must  show 
that  the  same  point  at  Issue  on  the  present 
bin  was  at  issue  on  the  former  bill,  and  that 
the  title  to  relief  was  the  same  In  the  sec- 
ond bill  as  in  the  first  1  Dan.  Cb.  Pr.  (6th 
Ed.)  "661. 

Upon  the  hearing  of  the  present  suit  the 
laches  or  failure  of  the  complainant  In  the 
former  suit  to  set  up  therein  any  claim  under 
the  earlier  ezecutlrai  as  a  ground  of  relief, 
and  the  effect  of  such  laches,  may  be  defenses 
to  the  present  bill,  but  decision  upon  this 
question  of  the  effect  of  laches  was  expressly 
withhold  In  the  former  salt.  In  the  former 
suit  the  defendants,  not  the  complalnantB^ 


raised  the  question  by  setting  up  in  their  an- 
swer the  earlier  execution  as  one  of  the  cir- 
cumstances relied  on  to  snataln  this  defense 
of  laches  in  relatl(m  to  the  later  execution. 
The  narrow  issue  on  the  present  plea,  a»  I 
take  it,  is  whether  the  complainant's  right  or 
title  In  the  former  suit  is  the  same  right  or 
title  relied  on  In  the  present  bill,  which  is 
brought  for  the  same  kind  of  relief  as  the 
former  suit,  or  was  a  rl^t  or  title  at  Issue 
therein  and  adjudicated  up<n  by  the  decree^ 

l^fendants  cmtend  Hiat  the  cause  of  ac- 
tion on  tile  record  in  tiie  former  suit  was  the 
complainants'  right  to  reaulre  d^aidants  to 
account  as  mortgagees  in  poasestf  on,  and  that 
a  dismissal  of  the  bill,  on  the  title  to  account 
set  out,  adjudicated  up<m  all  title  to  account 
upon  whatever  tiUe  thai  existed,  whether  set 
out  in  the  bUl  or  not  But,  In  my  Judgment, 
the  cause  of  action  In  the  first  suit  was  tbe 
narrower  one  of  the  right  or  title  of  the  com- 
plainant by  reason  of  the  titie  as  therein  set 
out,  to  an  account  as  mortgagees,  and  did  not 
on  the  record  either  require  or  authorize  an 
adjudication  upon  any  other  titie  to  the  same 
general  relief.  Certainly  no  other  titie  than 
the  one  set  out  could  be  proved  by  the  com- 
plainant or  adjudicated  on  if  objected  to,  un- 
less the  bill  were  amended.  The  New  Jersey 
cases  relied  on  do  not  In  my  Judgment  sup- 
port defendants'  contention. 

In  Denver  City  Waterworks  v.  American 
Waterworks  Co.,  81  N.  J.  Eq.  139,  85  Aa  828 
(1913)  Vice  Chancellor  HoweU  held  that 
where  In  a  former  suit  tv>  quiet  titie  under  a 
foreclosure  a  receiver  as  defendant  claimed 
that  the  sale  was  void,  and  the  court  affirmed 
the  title,  the  receiver's  right  to  attack  the 
validity  of  the  sale  was  res  adjudlcata,  and 
he  could  not  bring  a  subsequent  suit  here 
upon  the  same  grounds  to  set  aside  the  sale, 
lie  said  also  (page  143)  that  it  could  not  be 
attacked  upon  new  grounds  existing  at  tbe 
time  of  the  former  suit  This  was  a  case 
where  the  Issue  on  the  record  was  the  va- 
lidity of  the  title  under  foreclosure,  and  the 
decree  establishing  It  necessarily  included  all 
defenses.  In  Rosensteln  v.  Burr,  SO  N.  J. 
Eq.  424,  83  Ati.  785  (HoweU,  V.  Ch.  1912) 
complainant  had  previously  brought  suit  to 
cancel  a  contract  for  specific  performance, 
alleging  two  grounds,  and  his  biU.  was  dis- 
missed. It  was  held  that  In  tbe  subsequent 
suit  brought  against  him  for  specific  per- 
formance the  decree  in  the  former  suit  was 
res  adjudlcata  as  to  other  grounds  claimed 
to  be  then  existing  for  canceling  the  contract 
The  validity  of  the  contract  was  considered 
to  be  at  Issue  and  to  have  been  adjudicated. 
The  general  language  used  by  tbe  Vice  Chan- 
cellor in  his  opinions  in  these  cases  la.  of 
coarse,  to  be  considered  with  reference  to 
the  Issues  Involved.  These  issues  were.  In 
each  case,  the  claims  to  defend  or  set  aside 
an  existing  legal  act  or  contract,  and  in  sndi 
cases  the  rule  has  been  adopted  that  all  ex- 
isting causes  relied  on  for  asserting  the  Inva- 
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.Udlty  of  the  act  or  contract  must  be  conclu- 
eively  taken  to  be  included  In  the  adjndlca- 
tl(HL  The  doctrine  of  these  cases  is  not.  In 
my  Judgment,  to  be  extended  to  a  case  like 
the  present 

A  decree  or  Judgment  establishing  afflrma- 
.tlTely  a  contract  or  other  demand  most  up- 
on any  theory  of  the  finality  of  Judicial  pro- 
cedure as  ending  litigation,  necessarily  in- 
clude an  adjudication  upon  all  defenses  pos< 
sible  to  be  then  made  on  the  record,  and  a 
decree  or  Judgment  dismissing  a  claim  to  can- 
cel or  rescind  the  contract  or  other  act  which 
is  the  basis  of  a  single  cause  of  action,  may, 
on  the  same  principle,  be  held  to  necessarily 
adjudicate  upon  all  grounds  or  reasons  for 
resdsaion  existing  at  the  time.  But  neither 
the  establishment  or  cancellatUm  of  this  sin- 
gle cause  at  action  would  necessatily  or  log- 
ically be  an  adJniUcatlon  upon  other  com- 
plete and  separate  causes  of  action  then 
istlng,  even  though  relief  of  the  same  general 
character  be  appropriate  in  these  cases. 

On  a  Mil  filed  by  complainant  as  Junior 
mortgagee  to  fbredose  the  CQuity  of  redemp- 
tion and  a  dismissal  hereof,  could  com- 
plainant's subsequent  stilt  to  foreclose  a 
prior  mortgage  which  he  held  be  barred  1^ 
this  dismissal,  on  the  ground  that  the  cause 
of  action  adjudicated  on  in  the  formn  suit 
was  a  general  right  to  foreclose,  ^ich  must 
Include  all  titles  to  that  remedy?  Maidfest- 
ly,  where  title  Is  the  foundation  of  the  rem- 
edy claimed,  the  cause  of  action  Is  narrow- 
ed to  the  title. 

I  win  adTlse  order  that  the  plea  of  res  ad^ 
Judicata  be  orerruled,  but  that  the  defend- 
ants have  leave  to  answer,  and  that  the  over- 
rnling  of  the  plea  shall  be  without  prejudice 
to  their  setting  op  by  answer  the  decree  of 
dismissal  of  the  former  bill  as  an  equitable 
defense  to  the  bill  or  in  connection  with  oth- 
er defenses.  The  case  Is  one  where  the  bene- 
fit of  the  former  suit,  so  far  as  they  are  en- 
titled to  it,  should  be  reserved  to  the  defend- 
ants. 


SMITH  et  al.  t.  SMITH  et  al.    (No.  32-463.) 

(Court  of  Chancery  of  New  Jersey.    Dec.  18, 
1914.) 

fSyllabva  by  the  Court.) 

EquiTT  (S  430*)— DiSHiBSAi.  Apteb  Decbee. 

After  decree  a  bill  will  not  be  diBmissed 
even  with  consent  of  all  the  parties. 

[Ed.  Note.— For  oQier  caseB.  see  Equity,  Cent. 
Dig.  Si  1034-1047 ;  Dec.  Dig.  S  430.*] 

Partition  by  Ovlnnup  T.  Smith  and  others 
against  Clinton  B.  Smith  and  others.  On  ap- 
plication to  open  decree  and  dismiss  bilL 
Petition  dismissed. 

Nicholas  Harris,  of  Belvldere,  for  the  mo- 

tlML 

WALKEB.  Ch.  This  Is  a  partition  suit 
Under  a  decree  for  sale  the  lands  were  struck 


oCC  and  sold  to  heoa.  K.  SmlUi.  The  sale  was 
confirmed  some  three  years  ago,  since  whl(^ 
time  the  cause  has  slept  The  deed  has  not 
been  delivered.  Application  Is  now  made  b; 
and  on  behalf  of  all  of  the  parties  to  the 
cause  to  -  open  the  decree  and  dismiss  the 
bill.  They  have  all  consented  in  writing, 
and  the  consent  is  also  signed  by  the  master 
who  sold  the  property,  but  not  by,  the  pur- 
chaser. However,  she  signed  the  consent  as 
a  witness  to  two  of  the  parties  whose  names 
appear  upon  It  and  it  is  fair  to  assume  that 
she  too  is  consenting.  Neverth^ess,  the  mo- 
tion cannot  be  granted. 

It  was  expressly  held  in  Hudson  Trust 
Co.  V.  Boyd,  SO  N.  J.  Eq.  287,  84  AtL  71B, 
that: 

"After  decree  the  proceedingB  are  under  the 
control  of  the  court  and  will  only  be  opened  to 
let  in  a  defense,  prevent  fraud  or  mistake,  or 
otherwise  further  the  ends  of  justice,  and  this 
whether  the  proceedings  and  decree  have  been 
enroUed  or  not,  a  decree  being  efficacious  to  all  in- 
tents and  porposes  as  soon  as  it  is  made ;  after 
decree,  in  order  to  effectuate  a  settlement  by 
the  parties,  the  proper  practice  is  to  stay  pro- 
eeedmgs  and  not  to  dismiss  the  bill;  a  bill  after 
decree  will  not  be  diamlased  even  wlt^  consent" 

It  is  perfectly  (ribvloua  that  Qie  present  ap- 
plication is  not  to  let  in  a  defense,  or  to  pre- 
vent fraud  or  mistake,  or  othenrise  to  fur- 
ther the  Olds  of  Justice.  It  Is,  on  the  con- 
trary, to  furOier  no  end  save  Uie  convradence 
of  the  partiM  who  Invoked  the  Jurisdiction 
of  the  court  and  obtained  a  decree  settling 
the  rij^ts  of  aU.  This  motion  could  not  be 
granted  without  flatly  overruling  Hudson 
Trust  Co.  V.  Boyd,  supra.  What  the  parties 
may  do  to  effectuate  their  purpose  is  to  have 
the  deed  exoeateA  and  delivered,  and  thai 
have  the  purcSiaser  make  a  conveyance  to 
them  in  proportion  to  their  respective  Inter- 
ests. That  would  revest  In  them  the  title  di- 
vested by  the  sale  and  conveyance  under  the 
decree. 

Hie  petition  wHl  be  dismissed. 


GRANT  V.  GRANT.    (No.  37-411.) 

(Court  of  Chancery  of  New  JTersey.   Dec  24, 
1914.) 

fSvUalMtM  by  the  Oourt.) 

1.  DivoBCE  (J  11*)— PABTras— Public— Plead- 
ing—Laches. 

The  public  is  a  party  to  all  divorce  suits. 
It  does  not  ordinarily  appear  by  counsel,  and 
when  without  oounael  does  not  plead.  This  par- 
ty, when  thus  represented  by  what  is  called  the 
conscience  of  the  court,  never  loses  a  right  by 
laches;  a  marim  in  t^iese  suits,  therefore,  is 
that  B  cause  la  never  concluded  as  against  the 
chancellor. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  13.  472;  Dec.  Dig.  |  II.*] 

2.  DivoBCX  (H  160,  161*)— Junaimirr  bt  De- 
fault—Vacatio  it. 

Judgment  by  default  is  not  favored  In  di- 
vorce suits,  and  the  courts  are  especially  In- 
clined to  interpose  by  opening  and  setting  aatde 
such  a  Judgment  and  giving  defendant  a  day  In 
court  so  that  the  merits  c2  his  defense  may  be 


'For  other  «aMs  sm  sams  topic  and  sMtlon  NUMBER  la  Dao.  Dig.  A  Am.  Dig.  K«r-No.  Sorlw  4  Bap'r  IndozM 
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passed  upOD  under  such  terms  and  coDditions  as 
to  the  court  may  seem  proper. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  S§  521-B26 ;  Dec.  Dig.  {|  160,  161.*] 

8.  DiVOBCE  (55  11,  161*)-^UD0MBNT  BT  DE- 
FAULT—VACATION — Pabties. 

Divorce  cases  are  not  causes  in  wMch  the 
nsnal  teats  of  surprise  and  merits  are  required 
to  be  shown  in  order  to  secure  the  opening  of  a 
default  with  leave  to  plead.  They  are  not  cases 
which  coBcern  alone  the  parties,  between  whom 
the  court  is  impartial  and  indifferent;  but  are 
eases  to  which  the  state  is  a  party,  whose  Inter- 
Mt  the  court  at  all  times  will  save  and  protect 
[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
m^.^{S  18,  472,  022-526;   Dec.  Dig.  ||  11, 


4.  DivoBCB  (5  156*)— "Decbek  Nisi"— Bftbot. 

A  "decree  nisi  is  a  conditional  divorce,  be- 
coming absolute  only  upon  the  happening  of  a 
prescribed  contingency.  Such  a  contingency  in 
our  state  is  the  noushowing  of  cause  why  the 
decree  should  not  be  made  absolute.  This  does 
not  comprehend  ex  parte  decrees  only,  but  de- 
crees made  in  litigated  cases  as  well.  Opening 
a  default  to  let  in  a  defense  on  the  merits  is 
quite  a  different  thing  than  showing  cause 
against  making  absolute  a  decree  nisi. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  SS  618,  528-531;  Dec.  Dig.  i  156.*] 

5.  DlVOBCX  (K  97,  161*)— DBVAULT  JlTDOmNT 

—Vacation— Gbouwds. 

It  is  the  universal  practice  to  open  a  de- 
fault in  a  divorce  case,  not  only  when  a  defense 
comes  out  in  the  evidence,  but  if,  after  the  evi- 
dence is  taken,  the  defendant  desires  to  be 
heard.  A  defendant  who  comes  forward  and 
says  he  desires  to  defend  a  case  for  divorce 
should  be  given  an  opportunity  to  do  so  at  any 
moment  before  the  chancellor's  signature  is  ac- 
tually affixed  to  the  final  decree,  except  where 
a  lack  of  good  faith  on  the  part  of  the  appli- 
cant is  apparent,  which  would  be  the  case  if  it 
clearly  appeared  be  did  not  intend  to  answer 
after  obtaining  the  right  to  do  so;  tils  move 
being  merely  fOr  delay  prompted  by  ulterior 
motive. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  SS  310^14.  522-526 ;  Dec  Dig.  JS 
97,  161.*] 

6.  DivoBCB  (S  161*)— Dbfaum  Judgment— 

Pbocedure  to  Vacate. 

The  Court  of  Chancery  has  the  constitu- 
tional right  to  deliberately  consider  all  applica- 
tions made  to  it,  and  tliere  Is  not  discoverable  in 
the  divorce  act,  which  provides  for  the  granting 
of  a  decree  of  divorce  nisi,  any  attempt  to  divest 
the  court  of  its  inherent  ec^uitable  power  to  hold 
under  advisement  an  application  for  opening  a 
di^alt  beyond  the  time  during  which  cause 
could  be  shown  against  making  such  a  decree 
absolute,  and  which  action,  in  effect,  enables  the 
court  to  suspend  the  force  of  the  decree  pending 
the  ultimate  disposition  of  the  matter. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  522-526;  Dec.  Dig.  {  161.*1 

7.  Opening  of  DEFAtJLT— Terms. 

Default  opened  upon  terms:  The  decree 
nisi  will  be  vacated  only  for  the  purpose  of  per- 
mitting an  answer  to  be  filed,  and  if  defendant 
should  be  defeated  on  the  merits  then  the  order 
vacating  will  Itself  be  vacated,  lea^g  the  de- 
cree nisi  to  stand  as  of  the  date  of  its  entry, 
50  that  a  final  decree  could  be  immediately  en- 
tered, being  already  due  in  point  of  time.  Au 
order  for  this  purpose  may  be  taken  at  once  and 
shall  provide  that  the  defendant  answer  within 
10  days. 

Suit  by  Robert  H.  Grant  against  Margaret 
Clara  Grant   On  application  of  defendant 


to  open  decree  nlal  and  for  lear«  to  defend. 
Application  granted  in  part 

Ghanncey  O.  Parker,  of  Newark,  for  peti- 
tioner. Peter  W.  Stagg,  of  Hackoundc,  for 
defendant 

LEWIS,  Y.  C  This  18  an  ex  parte  divoroe 
case.  The  defendant  was  peraonally  serv- 
ed In  New  York  with  notice  of  an  (jitAer  of 
publication  and  a  copy  of  the  petition,  bnt 
did  not  file  an  answer,  and  an  order  of  refer- 
ence was  subsequently  made  ta  due  course 
to  a  special  master  of  the  conrt  to  aacertain 
and  report  as  to  the  truth  of  the  all^atlons 
of  the  i»etltioiier'fl  petltton  and  his  opiDlou 
thereon.  The  master  was  attended  by  the 
solicitor  of  the  petitioner  and  took  the  dep- 
ositiODs  of  witnesses  produced  before  him, 
which  he  returned  with  tbe  exhibits  offered, 
together  with  his  report  in  which  he  reoan- 
meuded  that  a  decree  of  divorce  should  be 
made  pursuant  to  the  prayer  of  the  petiti<HL 
Thereafter  a  decree  of  divorce  nisi  in  favor 
of  the  petitioner  and  against  defendant  was 
entered.  Before  the  six  months'  period  limit- 
ed for  showing  cause  against  this  decree 
expired,  the  defendant  asked  leave  to  open 
it,  to  the  end  that  she  might  be  let  in  to  de- 
fend the  cause,  denying  the  commlssloa  of 
the  adultery  charged  against  her  and  assert- 
ing ttiat  she  consulted  a  lawyer  after  serv- 
ice upon  her,  but  that  he  did  not  care  to 
undertake  the  defense  because  she  had  no 
mon^  with  which  to  pay  him,  and  Uiat  she 
was  not  aware  of  the  fact  that  her  husband 
could  be  compelled  to  provide  her  defease 
under  the  compulsory  order  of  the  court 
This  latter  statement  is  undoubtedly  untrue, 
as  appears  from  affidavits  submitted  on  this 
motion ;  and,  too,  her  adultery  appears  quite 
abundantly  proved  in  the  depositions  taken 
ex  parte,  but  this  is  not  ooncluslve  against 
her  on  this  application. 

In  deciding  the  matter  under  considera- 
tion, it  will  not  be  necessary  to  review  any 
of  tbe  numerous  cases  In  this  and  other 
states  where  defaults  in  divorce  cases  have 
been  opened  even  after  a  final  decree  has 
been  pronounced.  Here  is  a  case  where  the 
divorce  is  not  omsummate,  but  only  indhoate ; 
the  decree  nisi  not  having  the  attribute  ni 
finality. 

[1]  The  position  of  tiie  pnbllc,  in  divorce 
cases,  represented  sometimes  by  counsel  and 
always  by  the  court.  Is  well  stated  in  Blahop 
on  Marriage,  Divorce  and  Separation  (vol- 
ume 2,  i  663)  as  follows: 

"The  public,  which  we  have  seen  to  be  a 
party  in  all  divorce  suits,  occupies  a  utdqne 
position,  sometimes  embarrassing  to  the  conrt 
It  does  not  ordinarily  appear  by  counsel,  and 
when  without  counsel  does  not  plead.  As 
against  this  party  when  only  thus  represmted 
by  what  is  called  the  conscience  of  the  court,  the 
plaintifF  is  entitled  to  the  decree  on  his  ease 
being  duly  and  fully  proved.  Bnt  this  party, 
unlike  the  others,  never  loses  a  right  by  laches : 
and  so,  whenever  a  defense  comes  out  in  the 
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evidence,  whether  alleged  or  not,  it  is  fatal  to 
the  pKx^eding.  A  maxim  in  these  auits,  there- 
fore, is  that  a  canse  is  never  concluded  as 
against  th«  judge;  and  the  court  may,  and  to 
Batisff  its  conscience  sometimeB  does,  of  its 
own  motion,  go  into  the  Investigation  of  facts 
not  contested  b;  pleadings." 

12]  By  reason  of  the  public  interest  In  a 
divorce  case,  says  the  same  learned  author 
(volume  2,  S  669),  the  court  should  be  espe- 
cially Inclined  to  set  aside  a  default  An^ 
in  14.Cyc.  p.  714,  It  Is  stated  that: 

"Since  a  judgment  by  default  is  not  favored 
in  divorce  suits,  the  courts  are  especially  in- 
clined to  interpose  by  opening  or  setting  aside 
such  a  judgment  and  giving  defendant  a  day  in 
court  so  that  the  merits  of  his  defense  may  be 
passed  upon,  under  such  terms  and  conditions 
as  to  the  payment  of  costs  and  alimony  as  to  the 
court  may  seem  proper.  *  *  *  It  ha«  been 
said  that  the  rule  that  a  default  vlU  nof  be 
opened  to  permit  a  defense  to  be  interposed 
which  is  not  meritorious  Is  Dot  Tlgorously  ap- 
plied in  divorce  suits.  •  •  • " 

[3]  These  are  not  cases  In  which  the  usual 
tests  of  surprise  and  merits  are  required 
to  be  shown  In  order  to  secure  the  opening 
of  a  default  with  leave  to  plead.  They  are 
not  cases  which  concern  alone  the  parties, 
between  whom  the  court  Is  impartial  and 
indifferent ;  but  are  cases  to  which  the  state 
18  a  party,  whose  interest  the  court  at  all 
times  will  save  and  protect. 

[4]  A  decree  nisi  Is  a  conditional  divorce, 
becoming  absolute  only  apon  the  happening 
of  8  prescribed  contingency.  14  Cyc.  p.  711. 
Such  a  contingency  in  oar  state  Is  the  non- 
showing  of  cause  why  the  decree  should  not 
be  made  absolute. 

In  Blddle's  New  Jersey  Divorce  Practice 
(2d  Bd.  1912)  at  page  ISO,  speaking  of  show- 
ing cause,  it  Is  stated : 

"The  common  causes  shown  are:  (1)  Siatri- 
monial  misconduct  of  the  party  holding  the  de- 
cree. 0  Recondliatlon  of  the  parties,  and 
resompnon  of  cohabitation  since  the  date  of  the 
decree.  (3)  Suppression  at  the  trial  of  facts 
which  are  material;  for  if  immaterial,  though 
purposely  suppressed,  the.  decree  will  be  made 
absolute;  but  If  mawrial,  though  unintention- 
ally withheld,  the  decree  may  be  resdnded." 

[SI' I  think  it  Is  the  universal  practice  to 
open  a  default  in  a  divorce  case,  not  only 
when  a  defense  comes  out  In  the  evidence, 
but  if,  after  the  evidence  Is  taken,  the  de- 
fendant desires  to  be  heard.  In  my  judg- 
ment a  defendant  who  comes  forward  and 
says  he  desires  to  defend  a  case  for  di- 
vorce should  be  given  an  opportunity  to*  do 
so  at  any  moment  before  the  chancellor's 
signature  is  actually  affixed  to  the  final  de- 
cree. The  only  limitation  I  can  think  of 
would  be  an  apparent  lack  of  good  faith  on 
the  part  of  the  applicant,  which  would  be 
the  case  if  it  clearly  appeared  be  did  not 
Intend  to  answer  even  after  obtaining  the 
'  right  to  do  so;  his  attempt  being  merely 
for  dday  prompted  by  nlterlw  motive. 


[I]  Since  the  making  of  the  application  to 
open  the  default  tn  this  case,  the  six  months 
has  run  ont  during  which  the  statute  (P.  L. 
1907,  p.  474,  1  21)  permits  cause  to  be  shown 
against  making  the  decree  nisi,  absolute,  and, 
were  It  not  for  the  court  holding  the  pend- 
ing motion  under  advisement,  the  petitioner 
would  have  been  entitled  to,  and  doubtless 
would  have  had,  his  final  decree.  But  this 
efflux  of  time,  nnder  the  circumstances,  does 
not  entitle  the  petitioner  to  bis  final  decree 
so  as  to  prevent  the  court  from  efflcadonsly 
disposing  of  the  motion  to  open  the  decree 
nisL  The  Coart  at  Errors  and  Appeals  in 
the  recent  case  of  St  Vincent's  Church  v. 
Borough  of  Madison  (June  term  1914)  92 
AtL  348  (not  yet  offldally  reported),  held 
that: 

"A  justice  of  the  Supreme  Court  has  the  con- 
stitutional right  to  deliberately  consider  all  ap- 
plications made  to  him,  and  it  is  not  within 
the  power  of  the  Legislatare  to  limit  this  con- 
stitutional right  so  as  to  defeat  the  ends  of  jus- 
tice, nor  is  there  discoverable  in  the  secdon 
mentioned  any  such  legislative  intention.  If 
an  application  were  made  to  a  justice  of  the 
Supreme  Oonrt  for  the  allowance  of  a  certiorari 
on  the  last  day  on  which  it  could  be  allowed, 
and  if  the  application  presented  a  question  of 
doubt  and  difficulty  which  it  was  Beceaaary  for 
the  justice  to  take  under  advisement  and  if,  for 
that  reason  alone,  or  by  reason  of  his  other 
judicial  engagements,  it  was  Impossible  for  him 
to  decide  for  or  against  the  allowance  until  a 
day  later  than  the  time  limited  for  the  allowance 
of  the  writ,  still  it  could  be  lawfully  allowed 
and  issued." 

So,  likewise,  the  Court  of  Chancery  has 
the  same  constitutional  right  to  ddlberately 
consider  all  applications  made  to  It  and 
there  is  not  discoverable  In  the  divorce  act, 
which  provides  for  the  granting  of  a  decree 
of  divorce  nisi,  any  attempt  to  divest  the 
court  of  its  Inherent  equitable  power  to  hold 
under  advisement  an  application  for  open- 
ing a  default  beyond  the  time  during  which 
cause  could  be  shown  against  the  making 
such  a  decree  absolute,  and  which  action,  in 
effect,  enable  the  conrt  to  suaprad  the  force 
of  ttie  decree  pending  the  olttmate  disposi- 
tion of  the  matter. 

[7]  In  mj  Judgment  the  default  In  this 
cause  should  be  opened  upon  terms,  aa  fol- 
lows: The  decree  nisi  wlU  be  vacated  only 
for  the  purpose  of  permitting  the  defendant 
to  answer,  and  if  she  should  be  defeated  on 
the  merits  then  the  ordw  vacating  will  it- 
self be  vacated,  leaving  the  decree  nisi  to 
stand  as  of  the  date  of  Its  entry,  so  that  a 
final  decree  conid  be  immediately  entered. 
An  order  for  thte  purpose  may  be  taken  at 
once  and  shall  provide  that  the  defendant 
file  her  answer  within  ten  days.  With  the 
cause  thus  at  issue,  the  petitioner,  equally 
with  the  defendant,  will  be  at  llber^  to 
move  for  a  qwedy  final  hearing. 
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HUSTON  T.  BOYD  et  a1.    (No.  38--300.) 

(Court  of  Chancery  of  New  Jersey.    Dec.  18, 
1914.) 

1.  Wills  (|683*)— Const  euction— Devise  to 
Widow-hPowee  of  Saue. 

A  deviae  to  testator's  wife  for  ber  support 
and  mainteDance  and  to  dispose  of  as  she  mi^ht 
deem  proper,  the  estate  remaining  uudisposed 
of  to  pass  to  certain  others  specifically  named, 
vested  in  the  widow  an  absolute  power  of  sale; 
she  being  entitled  to  convey  the  land  for  or 
without  a  money  conrideratlon,  and  regardless 
of  the  result  contributing  to  her  maintenance 
and  support. 

[Ed.  Note.— For  other  cases,  see  Wills,  C«it. 
Dig.  8S  1665-1661;  Dec  Dig.  fi  693.*] 

2.  Wills  (i  6(X>*)— CoirerBirono:!  — Quautt 
OF  Estate. 

A  devise  of  the  residue  of  testator's  estate 
to  his  wi£e  for  her  support  and  maintenance, 
and  to  dispose  of  as  ^le  might  deem  proper,  the 
estate  remaining  nndisposed  of  after  her  death 
to  go  to  the  children  of  testator's  sistera.  vested 
a  fee  in  the  widow,  under  the  rule  that  where 
lands  are  devised  in  the  first  instance  in  lan- 
guage indeterminate  as  to  the  quality  of  the  es- 
tate from  which  ao  estate  for  life  would  result 
by  implication,  and  words  adapted  to  a  power 
of  disposal  without  restriction  as  to  the  mode  of 
execution  are  added,  the  coDStmction  will  be 
that  an  estate  in  fee  is  given. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dir.  H  1386-1839;  Dea  Dig.  S  600.*] 

Action  by  Charles  H.  Huston  against  Rob- 
ert Boyd  and  others.  Decree  for  complain- 
ant 

Aaron  V.  Dawes,  of  Hlghtstown,  for  com- 
plainant Freeman  Woodbrldge,  'of  New 
Brunswick,  for  defendants. 

BACKES,  V.  0.  Stephen  Dedmond  died 
seised  of  a  house  and  lot  in  New  Brunswick, 
the  title  of  which  passed  under  this  provi- 
sion of  his  will: 

"All  the  rest,  residue  and  remainder  of  my  es- 
tate, real  and  personal,  wheresoever  the  same 
may  be,  I  give,  devise  and  bequeath  unto  my  be- 
loved wife  Ann  Dedmood  for  her  support  and 
maintenance  and  to  dispose  of  as  she  may  deem 
proper.  The  estate  that  may  remain  undis* 
posed  of  after  the  death  of  my  said  wife  I  jEive, 
devise  and  bequeath  unto  the  children  of  my 
several  three  sisters— Margaret  Winkler,  widow 
of  John  Winkler,  deceased;  Frances  McFale, 
widow  of  Aaron  UcFale,  deeased:  Panthea 
Boyd,  widow  of  John  Boyd,  deceased. 

The  widow,  Ann  Dedmond,  gave  the  prop- 
erty, by  deed,  to  ber  niece  Ann  WUliama,  and 
she,  for  a  valuable  consideration,  conveyed 
it  to  the  complainant,  who  took  it  with  no- 
tice. Tbe  complainant  Is  In  peaceable  pos- 
session, and  tbe  prayer  of  tiie  bill  Is  to  quiet 
bis  tlUe. 

[1]  Tbe  defendants  are  tiie  children  of  the 
three  sisters,  vbo  contend  that  the  devise  to 
tbe  widow  for  her  ''maintenance  and  sup- 
port," coupled  with  the  devise  over,  indicate 
an  intention  upon  the  part  of  the  testator  to 
give  .a  life  estate,  with  a  power  of  sale,  ex- 
ercisable only  for  support  and  maintenance. 
The  language  of  the  will  forbids  the  inters 
pretation  upon  which  this  Insistence  rests. 


It  gives  the  estate  to  tbe  widow,  not  only 
for  her  support  and  maintenance,  but  also 
"and  to  dispose  of  as  she  may  deem  proper." 
Viewing  this  provision  strictly  in  the  light 
of  a  power,  the  grant  conferred  a  right  of 
disposal  without  limitation.  The  widow  was 
empowered  to  convey  the  estate  for,  or  with- 
out, a  money  consideration,  and  regardless  of 
the  result  contributing  to  her  maintenance 
and  support 

[2]  But  applying  the  appropriate  role  of 
construction,  settled  by  a  long  line  of  au- 
thorities in  this  state,  to  the  provisions  of 
the  win  under  examination,  leads  to  the  con- 
clusion that  an  estate  in  fee  passed  to  the 
widow.  Neither  In  express  terms,  nor  by 
implication,  is  a  life  estate  created  in  the 
widow,  and — 

"as  a  rule  of  construction,  the  principle  is  m- 
tirely  settled  that  -where  lands  are  devised.  In 
the  first  instance,  in  language  indeterminate  as 
to  the  quantity  of  the  estate,  from  which  an 
estate  for  life  would  result  by  implication,  and 
words  adapted  to  the  creation  of  a  power  of  dis- 
posal without  restriction  as  to  the  mode  of  exe- 
cution are  added,  the  construction  will  bp  that 
an  estate  in  fee  is  given:  but  where  the  quantity 
of  the  estate  of  the  taker  is  expressly  defined 
to  be  for  life,  the  superadded  words  will  be  con- 
strued to  be  the  mere  gift  of  a  power  of  dispo- 
sition." Downey  v.  Borden,  80  N.  J.  Law, 
4C0;  Tuerk  v.  Schueler.  71  N.  J.  Law,  3S1,  60 
Atl.  357;  Wills  V.  Wills.  72  N.  J.  Eq.  782,  69 
All.  256. 

Tbe  complainant  Is  entitled  to  a  decree. 


OAPITOL  BROOM  CO.  T.  COOK  et  sL 
(No.  88-341.) 

(Court  of  Obancery  of  New  Jersey.    Dec;  lit 
19140 

Lardlobd  and  Tenant  (S  83*)  —  Lease  — 

Co  VENA  NTS— He  NEWAL. 

A  lease  contained  a  covenant  that  at  the 
expiration  of  the  term  the  leasee  should  have 
the  first  refusal  of  the  premises  for  a  further 
term,  and  that  the  lessor  would  not  let  the 
premises  to  any  other  person  without  first  giv- 
ing the  lessee  the  privilege  of  renewal  at  the 
same  rental  that  the  lessor  could  secure  from 
such  other  person.  Held,  that  such  covenant 
was  not  an  absolute  option  entitling  the  lessee 
at  his  election  to  a  new  term,  but  only  if  the 
premises  were  for  rent  after  the  expiration  of 
the  original  term,  and  hence  a  sale  of  the  prem- 
ises by  the  lessor  at  the  termination  of  the  ord- 
inal term  was  not  a  violation  of  the  covenant 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  2G.3,  264,  268,  267,  269, 
278,  295;  Dec.  Dig.  S  83.*] 

Suit  by  tbe  Capitol  Broom  Company 
against  Mary  L.  Cook  and  others.  Bill  dis- 
missed. 

Scott  Scammell,  of  G^enton,  for  oooiplain- 
ant  Linton  Satteithwalt,  of  Trentcn.  for 
defendants. 

BACKES,  V.  G.  Tbe  complainant  is  the 
substituted  lessee  of  a  factory  building,  for 
a  term  of  years  whl<^  expired  on  July  1st 
last.  The  lease  provides  for  the  payment 
of  rent  In  installments,  and  contains  the 
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usual  sttpulatlona  and  condltiona,  and  con- 
cludes with  the  f<^lowlDff  covenant: 

"It  l0  further  agreed  that  at  the  expiration 
of  the  laid  term  the  iwr^  of  the  Hcond  mrt 
■hall  have  the  first  refuBal  of  said  premises  for 
a  hiring  for  a  further  period  of  five  yeafs  on  the 
tame  terms  contained  in  this  lease  with  the  ex- 
ception as  to  the  amouit  of  rent  to  be  paid 
by  the  party  of  the  second  part  for  the  period 
of  five  years,  viz. :  The  party  of  the  first  part 
wUl  not  let  said  premises  to  any  other  person 
without  first  giving  the  party  of  the  second 
part  hereto  the  privilege  of  renewing  this  lease 
for  a  forther  period  en  five  years  A  the  same 
rental  as  she  could  secure  from  such  other  per- 
son." 

Shortly  before  the  term  expired,  the  owner 
entered  Into  an  agreement  of  sale  wttb  a 
third  party,  wltbont  making  any  attempt  to 
rent  Hie  property.  The  complainant  tender- 
ed Uaelf  reauly,  and  la  now  wlUlns,  to  pay 
tbe  same  rental  as  the  owner  coold  have  se- 
cured from  any  other  person,  and,  hy  tbe  blU, 
se^s  to  con^fti  the  executlm  of  a  new 
lease,  at  that  rental;  contending  that  tbe 
corenant  gave  an  abscdute  option,  wbldi,  bar- 
ing been  aco^>ted,  v^ts  tbe  right  to  a  further 
term  of  five  years,  upon  the  same  terms  c<m< 
talned  in  the  original  lease,  at  such  rental 
as  could  be  secured  from  any  other  parson— 
a  fair  rental— to  be  ascertained  by  the  court 

The  construction  which  I  place  upon  the 
corenant  does  not  ajcctnd  with  tbls  view.  It 
cmtalna  an  optim.  It  Is  truei  but  cm  that  Is 
qualified.  Tbe  complainant  was  to  bare  tiie 
flmt  option,  tbe  meaning  of  ^rtilcb  la  defined 
by  the  language  ander  the  videlicet,  and 
which,  when  read  cwijunctlvely,  makes  It 
quite  plain  that  tiie  agreement  of  ae  partlee 
was  that  at  the  expiration  of  the  lease  tbe 
complainant  was  to  have  the  preference  of  a 
resetting,  If  the  premises  were  to  be  again 
demised.  HoUoway  v.  Schmidt,  83  Misc. 
RepL  747,  07  N.  Y.  Snpp.  160.  The  complain- 
ant was  to  hare  tbe  prior  right  over  all  oUk- 
er  competitors.  In  the  event  that  the  prem- 
ises became  tbe  subject  of  competition  tor  a 
further  hiring.  The  function  of  the  videUcet, 
as  I  regard  it,  was  to  explain  all  that  pre- 
ceded in  the  covenant,  and  was  not  merely  to 
furnish  a  measure  for  ttie  ascertainment  of 
the  amount  to  be  yldded  as  rent,  as  tbe  com- 
plainant argues.  The  covenant  did  not,  nor 
was  it  Intended  to,  prevent  ttie  owner  frinn 
exercising  all  acts  of  ownership,  save  that 
of  renting  without  giving  the  complainant 
tbe  first  chance.  It  was  reserved  to  her  to 
occapy  It  herself,  or  keep  it  vacant  or  grant 
It  In  fee  to  a  purchaser. 

This  conclusion  makes  It  unnecessary  to 
decide  the  itolnt  raised  by  the  defense,  that 
the  option  or  refusal  of  a  renewal  Is  unen- 
forceable because  of  uncertainty,  in  that  the 
stipulation  is  that  the  rent  was  to  be  such 
as  any  other  would-be  lessee  was  willing  to 
pay.  The  subject  was  strenuously  and  elab- 
orately argued.  The  question  has  been  dis- 
posed of  both  ways  in  other  Jurisdictions. 
Oelston  V.  Slgmund,  27  Md.  S34;  Amot  v. 


Alexander,  44  Mo.  25,  100  Am.  Dec.  2!Q. 
But,  from  tiie  cases  I  have  examined,  It 
would  seem  that  tbe  weight  of  authority  is 
to  the  eftect  that  such  a  stipulation  involves 
no  element  oi  uncertainty  in  the  contract, 
and  that  a  court  of  equity  will  determine  the 
rental  agreed  upon,  the  sum  of  which  was 
left  undxed  by  the  parties.  Lister  Agr. 
Chem.  Wks.  v.  Selby,  68  N.  J.  Eq.  271,  69 
Atl.  247. 

Tbe  bill  will  be  dismissed,  with  costs. 


ATKINSON  V.  ATKINSON  et  aL 
(No.  88-370.) 

(Court  of  Chancery  of  New  Jersey.   Dec  10, 
10140 

Dkscint  ai«d  DisraiBtiTion  (1  129*)  —  De- 
scent or  Lands  —  Mobtoaqes  —  Pathbnt 
Out  of  Pkbsonaltv. 

Tb»  common-law  mle  that  the  personal  es- 
tate is  the  primary  fund  for  tiie  payment  <^ 
debts,  including  mortgages  on  real  property,  de- 
scending to  the  heir,  has  been  changed  by  Comp. 
St  p.  8421,  providing  that  where  a  mortgage  has 
been  given  for  the  debt,  all  proceedings  to  col- 
lect the  debt  shall  be  firat  by  foreclosure,  here- 
by making  the  mortgased  property  the  primary 
fund,  so  uat  the  heir  u  not  entitled  to  have  the 
mortage  paid  by  the  administrator  out  of  the 
personal  assets. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |  471;  Dec.  Dig.  | 
129.*) 

Suit  by  Bndd  H.  Atkinson  against  Benja- 
min Atkinson  and  others.  On  demurrer  to 
hill.  Sustained  and  bill  dismissed. 

William  A.  Slaughter,  of  Mt.  Holly,  for 
complainant  Davis  «  Davis,  of  Camd«i,  tor 
demurrants. 

BACKES,  V.  0.  This  blU  la  filed  by  an 
heir  at  law  to  compel  the  admloistrator  of 
his  ancestor  to  exonerate  descended  lands 
from  the  lien  of  a  mortgage  made  by  the 
ancestor  to  secure  her  bond.  Tbe  next  of  kin 
demur. 

Under  the  common  law,  the  personal  estate 
was  tbe  primary  fund  for  the  payment  of 
debts,  including  those  secured  by  mortgage, 
and  the  right  of  the  heir  at  law  to  have  his 
land  discharged  of  a  mortgage  lien  out  of  the 
personal  assets  was  well  settled,  but  the  Leg- 
islature, In  1881,  enacted: 

"That  in  all  cases  where  a  bond  and  mortgage 
has  or  may  hereafter  be  given  for  the  same  debt, 
all  proceedings  to  collect  said  itibt  shall  be,  first, 
to  foreclose  the  mortgage" 

— and  further  provided  that  any  deficiency 
may  be  recovered  by  an  acUon  <m  tbe  bond. 
8  Comp.  St  1910,  p.  3421. 

This  court,  in  the  case  of  Smith  r.  Wilson, 
79  N.  J.  Eq.  310,  81  AtL  851,  held  that  this 
legislation  makes  the  mortgaged  property  the 
primary  fund  out  of  which  tbe  debt  secured 
Is  to  be  paid,  and  abolishes  the  right  of  heirs 
to  be  exonerated  from  the  mortgage  debt 
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created  and  owed  by  the  ancestor,  out  of  tbe 
personal  estate  of  such  ancestor. 

The  demurrer  will  be  suatalnedt  and  the 
blU  dinnlaMd,  with  costs. 


BULL  et  aL  T.  INTERNATIONAL  POWER 
CO.    (No.  38—356.) 

(Court  of  Chancery  of  New  Jersey.   Dec.  10, 
1914.) 

(Byltabtia  by  the  Court.) 

1.  GOBFOBATIONS  ({  614*)— INSOLVENCY— "FI- 
NAL Heabino." 

A  Bummary  bearing  on  bill  and  affidavits, 
and  answer,  if  filed,  is  a  final  hearing  on  the 
question  of  the  Insolvency  of  a  corporation,  un- 
der section  65  of  the  act  concerning  corjwra- 
tions  (Revision  of  1896  [P.  L.  1896,  p.  298]), 
amended  P.  L.  1912,  p.  535. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |f  2436,  2437-2444;  Dsc  Dig.  1 
614.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Hearing  or 
Trial.] 

2.  Action  ({  7*)— Right  to  Relief— Motives. 

When  a  suitor  is  entitled  to  relief  in  re- 
spect to  the  matters  concerning  which  he  sues, 
his  motives  are  inuoaterlal. 

gld.  Note. — For  other  cases,  see  Action,  Cent. 
,  I  8;  Dec.  Dig.  I  7.*] 

3.  COBFOBATIONS  ({  614*)— InBOLVENCT— PaB- 

In  a  suit  for  the  winding  np  of  an  insol- 
vent corporation,  tbe  complainants  need  not  be 
creditors,  provided  they  are  stockholders. 

[Ed.  Note^For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2486,  2487'-2444;  Dec.  Dig.  1 
614."  1 

4.  COBPOBATIONB  ({  604*)  —  INBOLTBKOT  — 

What  Constitdtes. 

A  corporation  having  "book  assets"  of  mil- 
lions, comprised  of  the  capital  stocks  of  other 
corporations,  none  of  which  have  paid  a  divi- 
dend for  years,  and  having  debts  totaling  in 
round  numbers  a  quarter  of  a  million  dollars, 
without  any  money  to  pay  them,  is  insolvent. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  8  2388;  Dec.  Dig.  i  604.*] 

Bill  by  Henry  W.  Bull  and  others  against 
the  International  Power  Company.  Ordered 
that  injunction  issue  and  receiver  be  a[>- 
polnted. 

Troom,  Dickinson  St  Bodlne,  of  Trenton,  for 
complainants.  Bleakly  &  StockweU,  of  Cam- 
den, for  defendanL 

WALKER,  Ch.  The  complainants,  the 
owners  of  400  shares  of  the  common  stock  of 
the  par  value  of  $40,000  and  100  shares  of  the 
preferred  stock  of  the  defendant  company  of 
the  par  value  of  $10,000,  out  of  a  total  Issue 
outstanding  of  $6,400,000  par  value  of  com- 
uion  and  $6,000,000  par  value  of  the  pre- 
ferred stodr  of  the  company,  flled  their  bill 
setting  forth  that  ttie  business  of  the  com- 
pany had  been  cfrnducted  at  a  great  loss  and 
in  a  maimer  greatly  prejudicial  to  tbe  Inter- 
ests of  its  creditors  and  stockholders,  and 
praying  that  It  m^t  be  dissolved  and  its  af- 
fairs woDiid  VP  and  the  stockholdera  and  cred- 


Itora  paid  what  la  justly  due  to  fbam,  and 
that  It  might  be  enjoined  firam  exerdaing  any 
of  ita  franchlBee  and  receiving  any  debts  due 
to  It  and  from  paying  and  transferring  any 
of  its  num^s  and  effects  and  from  contlna- 
ing  its  business,  and  that  a  receiver  might  be 
appointed  to  take  and  state  an  account  of  tbe- 
assets  and  llablUtles  of  tb»  company,  who 
should  be  directed  and  empowered  to  take 
into  ills  possession  aU  tbe  proper^  ct  the 
company,  and  that,  pending  an  accounting, 
the  company  should  be  enjoined  and  restrain- 
ed from  the  exercise  of  any  of  its  franchises, 
etc.,  and  that  Its  officers  should  be  enjoined 
and  restrained  from  performing  any  acts,  as 
such,  and  from  making  payment  of  any  and 
all  salaries,  etc. 

Subsequent  to  the  filing  of  the  bill,  a  stock- 
holders' committee  was  formed  for  the  pur- 
pose of  inviting  other  stockholders  to  become 
parties  complainant,  and  those  holding  1,660 
shares  of  the  common  and  250  shares  of  the 
preferred  stock  of  the  company  d^)osited 
their  certificates  with  the  committee,  to  whom 
they  conveyed  the  title  to  their  stock,  which 
committee  has  been,  by  order  of  the  court; 
admitted  as  party  complainant  In  the  suit. 

The  company,  by  Its  charter,  was  author- 
ized to  manufacture,  buy,  sell,  and  deal  in 
locomotives,  engines,  cars,  and  certain  other 
mechanisms,  and  to  purchase,  mortgage,  and 
deal  in  stocks  and  bonds  of  other  corpora- 
tions, eta  It  operates  only  as  a  holding  com- 
pany. 

Notwithstanding  a  peremptory  mandamus 
issued  out  of  the  Supreme  Court  of  this  state 
against  the  defendant  company  at  the  No- 
vember term,  1913,  for  an  inspection  of  its 
books,  and  notwithstanding  that  subsequently 
the  Supreme  Court  made  an  order,  directed  to 
the  company  to  bring  its  books  showing  its 
general  financial  condition  into  this  state 
and  deposit  them  in  the  office  of  a  Supreme 
Court  Commissioner,  to  permit  the  complain- 
ants to  examine  and  inspect  the  books,  the 
company  refused  to  comply  with  either  the 
writ  or  the  order. 

On  tbe  filing  of  the  bill  In  this  cause  an  or- 
der was  made  requiring  tbe  defendant  to 
show  cause  why  an  injunction  should  not 
issue  according  to  its  prayer,  and  why  a  re- 
ceiver should  not  be  appointed  under  the 
general  Jurisdiction  of  this  court,  and  also 
according  to  the  statute  In  such  case  made 
and  provided,  namely,  the  am«idment  of 
1912  (P.  L.  p.  685)  to  section  65  of  the  corpo- 
ration act,  together  with  on  ad  Interim  re- 
straint, enj<rtiilng  the  defendant  from  selling 
or  transferring  any  of  the  atocfcs,  bonds,  <v 
other  secnritlea,  or  other  property  owned  or 
contrdlled  by  It,  and  from  poyii^  any  salaries 
or  other  compensation  to  any  ofiftcers  or  direc- 
tors (except  clerks  and  minor  employte),  and 
from  contracting  debts  or  entering  into  new 
obligations. 

The  bill  did  not  allega  the  Insolvwcy  of 
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the  company,  but  gross  mismanagement  and 
fraud,  for  which,  and  for  the  disobedience  of 
the  writ  and  order  of  the  Snpreme  Court,  a 
receiver  was  asked  under  the  general  equity 
jurisdiction  of  this  court,  and  also  under  the 
amendment  of  the  statute. 

On  the  return  of  the  order  to  show  cause, 
the  defendant  company,  through  its  connsel, 
stated  that  it  would  comply  with  the  Supreme 
Court's  mandamus,  and  agreed  forthwith  to 
bring  to  Its  registered  office  In  this  state  the 
books  set  out  In  the  writ,  to  be  subjected  to 
the  inspection  and  examination  directed,  and 
to  keep  them  there  until  the  further  order  of 
this  court  Tpon  this  being  made  to  appear, 
this  court  made  an  order  that  pending  com- 
pliance by  the  defendant  with  the  direction 
of  the  writ  of  mandamus,  and  until  the  fur- 
ther order  of  this  court,  the  order  to  show 
cause  and  the  restraint  upon  the  defendant 
company  contained  in  It  should  be  continued 
in  full  force  and  effect  from  week  to  week, 
with  leave  to  the  parties,  or  eitlier  of  them, 
to  apply  to  the  chancellor  for  an  amendment 
or  modlflcation  of  that  order,  or  of  the  order 
to  show  cause,  or  that  the  latter  be  made  ab- 
solute or  dis(diarged,  or  for  further  and  oth- 
er direction  or  relief.  This  order  was  com- 
plied with,  and.  after  an  examination  ot  the 
books,  the  complainants,  by  leave  of  the 
court,  filed  an  addition  to  tbelr  bill  by  way  of 
supplement,  setting  forth  conditions  dis- 
covered by  them  in  the  examination  of  those 
books,  which  enabled  them  to  aver  that  the 
defendant  was  insolvent  and  unable  to  real- 
ize upon  its  assets  even  at  a  great  sacrifice 
or  by  securing  loans  to  pay  its  current  obli- 
gations matured,  or  which  will  mature  In  the 
near  future,  and  that  it  was  impossible  for 
it  to  raise  funds  to  enable  It  to  prosecute  its 
business  with  safety  to  the  public  and  ad- 
vantage to  its  stockholders;  that  it  had  sus- 
pended its  ordinary  business  for  want  of 
funds  to  carry  on  the  same,  etc.,  adding 
prayers  for  injunction  and  the  appointment 
of  a  receiver. 

The  defendant  answered  the  original  bill 
before  the  supplement  was  filed,  and,  on  the 
return  of  the  order  to  show  cause  why  a  re- 
ceiver should  not  be  appointed  on  the  supple- 
mental bill,  filed  its  answer  thereto  and  sev- 
eral affidavits. 

[1]  As  already  stated,  the  complainants' 
bill  (Including  supplement)  has  a  dual  as- 
pect, one  for  the  appointment  of  a  statutory 
receiver  as  for  an  insolvent,  or  lo^ng,  cor- 
poration, under  section  65  of  the  corporation 
act,  amended  by  P.  L.  1912,  p.  S35,  and  the 
other  for  a  receiver  under  the  general  pow- 
ers of  the  court,  because  of  gross  misman- 
agement and  fraud  practiced  by  the  officers 
and  diiWors  of  the  defendant  company. 
In  tbe  view  I  take  of  this  case,  it  will  not 
t>e  necessary  to  decide  whether  the  bill  is 
multifarious,  and  whether,  therefore,  both 
phases  of  the  question  at  Issue  can  be  con- 
sidered.   If  the  BUegatlons  Involved  third 


parties  under  the  general  Jurisdiction  fea- 
ture of  the  bill,  then  snrely  It  would  be 
multifarious.  Pierce  v.  Old  Dominion,  etc.. 
Smelting  Co.,  67  N.  J.  Eq.  399,  58  AU.  319. 
In  that  case  vice  Chancellor  Stevenson  dis- 
regarded the  bill  so  far  as  It  undertook  to 
present  the  statutory  action  against  the  de- 
fendant and  decided  It  on  the  motion  for  a 
preliminary  injunction  in  aid  of  the  ^tua- 
tlcm  under  the  general  equity  Jurisdiction 
of  tbe  court  The  case  at  bar,  as  to  this 
dual  aspect,  is  the  reverse  of  that  In  Fierce 
V.  Oli  Dominion,  etc..  Smelting  Co.,  and 
this  case  will  be  considered  with  reference  to 
the  application  of  the  statute  to  It,  and  the 
appeal  to  the  general  equity  Jurisdiction  will 
be  disregarded.  See,  particularly,  the  re- 
marks of  Vice  Chancellor  Stevenson  at  page 
416  of  67  N.  J.  Eq..  at  page  310  of  68  Atl.,  re- 
ferring to  tbe  dictum  of  Mr.  Justice  Van 
Syckel  in  Franklin  Electric  Light  Co.  v.  Ft 
Wayne  Electric  Corp.,  58  N.  J.  Bq.  643,  48 
Atl.  660,  in  the  Court  of  Errors  and  Appeals, 
wherein  the  Vice  Chancellor  points  out  the 
difference  between  an  order  appointing  a  re- 
ceiver and  a  decree  for  an  Injunction.  Tbey 
need  not  be  C(»nblned  in  one  and  the  same 
decree,  although  they  usually  are. 

Unless  finality  Is  to  be  attributed  to  the 
decree  for  Injunction,  the  salutory  provision 
for  a  summary  hearing  provided  in  the 
statute  would  be  entirely  frustrated.  It  has 
been  the  settled  practice  of  the  court  to  ad- 
judge insolvency,  issue  an  Injunction,  and 
appoint  a  receiver  on  these  summary  hear- 
ings, both  before  and  since  the  decision  of 
the  Court  of  Errors  and  Appeals  in  Frank- 
lin Electric  light  Co.  v.  Ft  Wayne  I»ectric 
Corp.,  supra.  In  fact,  tbe  defendant  con- 
cedes that  this  cause  has  been  submitted  on 
final  hearing,  and  its  counsel  say  in  their 
brief  that  tiie  Charges  under  the  corpOTation 
statute  "call  for  a  sommary  proceeding  by 
the  court  and  the  entering  of  a  final  decree 
sustalnii^  or  dismissing  the  oomplalnanti^ 
bUl.'' 

The  d^ndant  compaiqr  attacks  die 
motives  of  the  complainants,  alleging  that 
tbey  acquired  tbelr  comparatively  small 
holdings  for  ulterior  purposes.  So  far  at 
least  aa  the  statutory  feature  of  the  case  is 
concerned,  the  conQilalnants'  motives  are  en- 
tirely Immaterial.  Tbe  case  of  McFadden  v. 
Mays'  Landing,  etc.,  R.  B.  Co.,  ^  N.  J.  Eq. 
176,  22  AtL  082,  is  la  point  Said  Vice  Chan- 
cellor Oreen  at  page  188,  at  4&1H.  3,  Eq.,  at 
page  935  ot  22  AtL: 

."But,  if  tbe  contention  of  the  defendant  in 

this  regard  is  admitted  to  Its  full  extent,  it 
furnishes   no   ground   for  refusing  the  com- 

flainant  the  relief  be  is  otherwiBe  entitled  to. 
t  attaidv  simply  the  motive  of  the  complainant 
in  bringing  his  suit.  If  he  is  the  owner  of 
these  bonds  and  entitled  to  the  accrued  Interest, 
he  bas  the  right  to  demand  that  the  remedies 
given  by  the  law  shall  be  enforced,  no  matter 
what  motive  may  have  prompted  his  purchase." 

[2]  It  is  quite  univeraally  held  that,  when 
a  suitor  Is  entitled  to  relief  in  respect  to 
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the  matters  concernli^  wblch  be  sues,  Ms 
motives  are  Immaterial.  Hodge  v.  U.  S. 
Steel  Corp.,  64  N.  J.  Eq.  Ill,  53  Atl.  653;  Ft 
Wayne  Electric  Corp.  v.  Franklin  Electric 
Light  Co.,  67  N.  J.  Eq.  16,  41  AtL  666,  af- 
firmed Franklin  Electric  Ught  Co.  v.  Ft. 
Wayne  Electric  Corp.,  58  N.  J.  Eq.  643,  43 
Atl.  650 ;  CatUn  T.  Vlchachl  Mining  Co.,  78 
N.  J.  Eq.  286,  67  AtL  1»4. 

The  complainants'  motives  here  are  quite 
immaterial.  They  have  an  abaolnte  statu- 
tory right  to  maintain  their  bill,  and,  If  they 
make  a  caae  under  the  statute,  they  are 
entitled  to  the  reUef  they  se^,  namely,  an 
Injunction  and  receiver. 

[3]  Although  elsewhere,  formerly,  credi- 
tors only  could  sue  for  the  winding  up  of 
Insolvent  corporations,  our  state  from  the 
first  allowed  the  suit  to  be  brought  by  either 
a  stockholder'  or  a  creditor.  Hoopes  v. 
Basic  Co.,  69  N.  J.  Eq.  679,  686,  61  AtL  »79. 
Complainant  need  not  be  a  creditor,  but 
only  a  stockholder.  Atlantic  Trust  Ga  v. 
Consolidated  Electric  Storafe  Oo.,  49  N.  J. 
Eq.  402,  404,  23  AtL  934. 

The  complainants  having  standing  to  bring 
this  suit  (for,  while  they  are  not  creditors, 
they  are  stockholders),  and  their  motives 
being  ImmateriaL  the  only  question  remain- 
ing Is  as  to  the  Insolvency  of  the  company, 
or.  If  It  be  not  Insolvent,  then  whether  Its 
business  has  been  and  Is  being  conducted  at 
great  loss  and  greatly  prejudicial  to  the  In- 
terests of  Its  creditors  or  stockholders. 

[4]  The  complainants  In  their  bill,  as 
originally  filed,  did  not  allege  Insolvency,  but 
did  in  their  addition  by  way  of  supplement, 
attaching  thereto  schedules  excerpted  from 
the  defendant's  books. 

In  1904  the  income  of  the  company  was 
$225,912.91.  This  year  the  income  has  been 
only  $407.18.  The  salaries  of  the  officers  of 
the  company  have  remained  the  same;  the 
president  having  $20,000  a  year,  $5,000  of 
which  was  for  expenses.  One  officer  receives 
$6,000,  another  $2,500,  and  stlU  another  $1,- 
200  a  year.  Latterly  these  salaries  have  not 
been  paid,  there  being  no  money  to  pay  them, 
but  they  have  been  charged  against  the  com- 
pany on  Its  books.  The  corpora tiMi  taxes 
due  to  the  state  of  New  Jersey  amount  to 
over  $4,000,  and  the  company  Is  without 
funds  to  pay  them. 

While  the  defendant  has  "book  assets"  of 
millions,  comprised  of  the  capital  stocks  of 
other  corporations,  none  of  which  have  paid 
a  dividend  for  years,  It  has  debts  totaling 
in  round  numbers  a  quarter  of  a  million 
dollars,  some  of  them  qolte  old,  with  no 
money  to  pay  them. 

The  president  of  the  company,  Joseph  H. 
Hoadley.  In  his  affidavit,  amoi^  other  things, 
says: 


Tbo  defendantfs  only  IndditedMSi,  czcapt  por- 

faaps  for  small  current  accounts,  is  as  foUowa : 
Cbemical  Kational  Bank,  principal 

and   interest  |  73.000  00 

Dividends  declared  bat  unpaid...       5,276  00 

Joseph  H.  Hoadley   65,465  27 

American  &  British  Mfg.  Go.....  U6,332  61 
Sute  of  New  Jersey   4^00  00 

Or  a  total  of  $2644.72  88 

While  he  says  farther  on  that  he  has  not 
made  any  effort  to  press  payment  of  the  In- 
debtedness <f66,4e5^  due  to  himself,  that 
statement  does  not  wipe  out  the  debt  or  In 
any  way  tend  to  do  so.  Still  further  oa  be 
says: 

"While  it  la  true  that  at  the  present  time  it 
(the  company)  -has  no  large  amouat  of  actual 
cash  in  hand,  at  the  same  time  the  board  of 
directors  can  receive  an  income  and  get  cash 
into  the  treasury  by  providing  for  the  payment 
of  dividends  by  the  American  &  Britisn  Maan- 
facturing  Company,  which  i«  amply  able  to  de- 
clare such  dividends  from  cash  actually  on 
band,  and  it  wUl  also  be  in  receipt  in  a  short 
time  of  income  from  new  leases  of  the  Trinity 
Zinc,  Lead  &  Smelting  Company." 

It  Is  to  be  observed  that  the  president  says 
that  the  company  has  "no  large  amount  of 
cash  In  hand" — thus  giving  the  Impression 
that  It  has  a  small  amount  ot  cash,  not  say- 
li^  how  small  It  is— and  also  says  that  the 
company  "can"  receive  an  Income  and  get 
cash  Into  Its  treasury  by  coercing  another 
company  which  has  cash,  and  whose  stock  It 
holds,  to  pay  a  dividend,  and  that  the  de- 
fendant will  also  In  a  short  time  be  in  re- 
ceipt of  an  Income  from  new  leases  to  be 
made  with  a  certain  other  company.  These 
sources  of  revenue,  it  would  appear,  must 
be  more  Imaginary  than  real — are  certalnlj- 
problematical. 

Against  the  continuance  of  the  present 
financial  condition  of  defendant,  with  the 
Improbability  of  relief  from  asserted  sources 
of  income,  the  complainants  protestt  and,  I 
think,  are  entitled  to  be  relieved. 

Without  further  reviewing  the  condition 
of  the  defendant  company,  it  Is  sufficient  to 
say  that  the  proofs  clearly  show,  not  only 
that  its  business  has  been  and  is  being  con- 
ducted at  a  great  loss  and  greatly  prejudicial 
to  the  Interests  of  Its  creditors  and  stock- 
holders, but  that  It  Is  insolvent,  within  the 
meaning  of  our  statute.  See  the  tests  laid 
down  In  Trust  Co.  v.  Trustees  of  William  F. 
Fisher  &  Co..  67  N.  J.  Eq.  602,  60  AtL  940, 
3  Ann,  Cas.  393;  CatUn  v.  Tlchachi  Mining 
Co.,  supra. 

The  vi&vra  above  expressed  lead  to  the  con- 
clusion that  an  Injunction  should  issue  In  ac- 
cordance with  section  65,  and  that  a  receive 
should  be  appointed  with  all  the  power  and 
authority  conferred  by  section  66,  of  ovr 
cbrporatiai  act 
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COMMERCIAL  TRUST  CO.  OP  NEW  JER- 
SEY  T.  HUDSON  COUNTY  BOARD  OF 
TAXATION  €t  al.    (No.  10a> 

(Court  of  Errors  and  Appeals  (tf  New  Jersey. 
Jan.  7, 

1.  Taxation  (S  42*)  —  CLASSiriCATiON  or 
Banking  CAPiTAii— Validity. 

Act  March  81, 1914  (P.  L.  p.  141),  provid- 
ing  for  tazatioii  of  aluues  of  national  baoka, 
state  banks,  banking  associations,  and  trust  com- 
paniea,  does  not  violate  the  uniform  rule  of  the 
Constitution  because  it  makes  such  property  a 
class  for  aBsessment  and  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {§  00-95 ;  Dec.  Dig.  {  42.»J 

2.  Taxation  (f  40*)  —  CLAsamcATiOH  ov 
Bankinq  Oapital— Valid itj. 

Act  March  31, 1914  (P.  L.  p.  141),  providing 
for  the  taxation  of  shares  of  national  bonks, 
state  banks,  banking  associations,  and  trust  com- 
panies, does  not  violate  the  uniform  rule  of  the 
Constitution  merely  because  it  imposes  on  the 
true  value  of  the  property  a  fixed  uniform  rate 
in  lieu  of  the  variant  rates  prevailing  in  the 
different  taxing  districts  of  the  state;  for  the 
property  has  pecaliarities  justifying  the  making 
of  it  &  class  for  assessment  and  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  ft  68-89;  Dec.  Dig.  |  40.*] 

3.  STATDTBB  (I  18S*)— OOnBIBOOnON— MXAN- 

mo  OK  Lanquaoe. 

Where  words  in  a  statute  have  received  a 
Jndldal  construction,  the  Legislature  will  be 
deemed  to  have  used  them  in  the  judidal  sense. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §S  266,  267,  276;  Dec.  Dig.  i  188.*1 

4.  CoNsnruTioNAL  Law  (§  48*)— Statuteb — 

CONSTBUCTION  IN  FAVOB  OF  VAUDITT. 

Of  two  interpretations  of  a  statute,  the  one 
^-endering  it  constitutional  will  be  adopted  as  ex- 
pressing the  legislative  intent. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  f  46;  Dec  Dig.  |  48.*] 

5.  Statutes  (|  «1*)  — Validitt— I»iAaiHA«T 
Defects. 

Statutes  for  the  periormance  of  govenunen' 
tal  functions  will  not  be  invalidated  where  im- 
aginary possibilities  are  made  the  basis  of  at- 
tack. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  ii  56,  196;  Dec.  Dig.  {  61.*] 

6.  Statutes  (|  61*)- Title— Constedction. 

The  court  will,  if  possible,  give  to  a  provi- 
sion of  a  statute  the  meaning  which  will  be  with- 
in the  object  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent.  Dig.  S$  56,  196;  Dec  Dig.  |  61.*] 

7.  CouBTs  (§  97*)  —Federal  Questions— Con- 
TBOLLINO  Decisions. 

The  question  of  invalidity  of  Act  March  31, 
1914  <P.  Li.  p.  141),  providing  for  the  taxation 
ot  shares  of  national  banks,  state  banks,  banking 
assodations,  and  trust  companies,  as  Impair- 
ment of  National  Banking  Act,  raises  a  federal, 
rather  than  a  constitutional,  question,  and  the 
federal  decisions  are  controlling. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  n  329-533 ;  Dec.  Dig.  8  97.*] 

8.  Taxation  ({  47*)  —  Double  Taxation  — 
Constitutional  Pbovisions. 

The  question  of  the  invalidity  of  a  statute 
on  the  ground  of  the  imposition  of  double  taxes 
is  not  a  constitutional  question. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §8  104-114 ;  Dec  Dig.  |  47.*] 


8.  Taxation  (S  47*)— Taxation  of  Ssaxes  of 

Banks— Double  Taxation. 

Act  March  31,  1914  (P.  L.  p.  141).  provid- 
ing for  taxation  on  shares  of  national  banks, 
state  banks,  banking  associations,  and  trust 
companies,  and  declaring  in  section  4  that  the 
tax  diall  be  in  lieu  of  all  other  state,  county,  or 
local  taxation  on  the  shares  or  on  any  personal 
property  owned  by  banks  and  banking  associa- 
tions or  trust  companies  the  value  of  which  en- 
ters into  the  taxing  value  of  the  shares,  does  not 
permit  of  double  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  88  104^U4;  Dec.  Dig.  8  47.*] 
10.  Taxation  (8  42*)  —  Banking  Capital  — 

Classification— Valid  ITT. 

The  classiBcation  for  purposes  of  assess- 
ment and  taxation  made  bv  Act  March  31,  1914 
(P.  L.  p.  141),  providing  for  taxation  of  shares 
of  national  banks,  state  banks,  banking  asso- 
ciations, and  trust  companies,  is  onafEected  by 
the  fact  that  a  savings  institution  was  author- 
ized by  its  act  of  incorporation  (Act  April  2, 
1869  [P.  L.  p.  1268]),  to  issue  capital  stock: 
since,  if  the  savings  institution  has  shares  of 
stock,  it  is  within  the  statute,  while,  if  it  has 
no  shares,  it  is  subject  to  taxation  under  the 
general  laws  applicable  to  savings  banks,  as  pro* 
Tided  by  Act  March  26, 1888  (P.  L.  p.  264).  ex- 
tending'its  corporate  existence,  and  Is  withoilt 
the  class  created  by  the  act. 

[Ed.  Note.— l''or  other  cases,  see  Taxation, 
Cent.  Dig.  88  90-95;  Dec  Dig.  8  42.*] 

Appeal  from  Supreme  Court 

Certiorari  by  the  Commercial  Trust  Com- 
pany of  New  Jersey  against  the  Hudson  Coun- 
ty Board  of  Taxation  and  others.  There  was 
a  Judgment  of  the  Supreme  Court  (92  Atl. 
263)  for  defendants,  and  petitioner  appfials. 
Affirmed. 

Ullbert  CollInB.  of  Jersey  City,  John  R. 
Hardin,  of  Newark  (Flsk  &  Fisk,  of  Jersey 
City,  on  the  brief),  for  appellant.  Herbert 
Boggs,  of  Newark,  Carlton  B.  Pleroe,  ct  Gran- 
ford  (James  J.  Murpby»  of  Jers^  City*  on 
the  brief),  for  appellees. 

OABRISON,  J.  This  appeal  brings  up  for 
review  the  Judgment  of  the  Supreme  Court 
affirming  the  constitntionaUty  of  the  act  for 
the  taxation  of  shares  of  bank  stock  approv- 
ed March  81, 1914  (P.  L.  p.  141). 

The  matter  was  presented  to  the  oonrt  be- 
low by  a  writ  of  certiorari  heard  by  Mr.  Jus- 
tice Swayze,  whose  opinion  covers  the  several 
grounds  of  attack  made  by  the  prosecutors 
upon  the  constituttonality  of  the  legislation 
In  Question. 

The  fuller  aqEoments  that  have  been  made 
by  eminoit  counsel  before  this  court  and  the 
make-up  of  tlie  oooxt  Itself  by  force  of  which 
unanimity  and  even  decision  at  times  Is 
reached  along  variant  and  yet  oonvergine 
lines  of  thought,  render  It  desirable  that  the 
very  able  opinion  delivered  In  the  court  below 
should  be  In  some  respects  supplemented  and 
in  others  modified  In  order  that  it  may  ex- 
press the  grounds  upon  which  the  decision 
there  reached  is  here  affirmed ;  and  this,  it  Is 
believed,  can  best  be  done  In  the  form  of  a 
memorandum  that  shall  suggest  such  modifi- 
cations, following  In  a  general  way  the  order 
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In  wbtdi  the  respective  toplo  are  treated  In 

tbe  opinion. 

[1]  1.  Upon  the  fundamental  qnestlon  of 
the  validity  of  the  daaslflcatlon,  upon  which 
the  generality  of  the  taxing  act  in  question 
depends,  we  regard  the  view  expressed  In  tbe 
opinion  as  sound.  It  may  be  well  to  say,  by 
way  of  parenthesis,  that  the  expression  that 
snch  classlflcatiott  was  "forced  upon  the 
state"  by  federal  legislation  onght  not  to  be 
misleading,  In  view  of  the  context,  whlcb 
clearly  shows  that  what  was  meant  was  that 
the  fixed  status  of  national  banks,  as  estab- 
lished by  federal  legislation,  was  a  determi- 
nate factor  for  the  consideration  of  the  state 
I/eglslature  when  framing  tf,  taxing  act  that 
included  shares  of  stock  in  such  banks,  and 
that  the  adoption  or  Inclusion  of  such  factor 
as  the  basis  of  a  classification  otherwise  val- 
id was  not  an  arbitrary  act 

While,  as  has  been  Just  said,  we  regard  the 
exposition  of  the  opinion  as  to  the  validity  of 
the  classification  as  entirely  sound,  we  also 
think  that  such  validity  should  be  rested  dl- 
i'ectly  upon  the  inherent  characteristics  pos- 
itessed  by  tbe  selected  class  with  reference 
both  to  the  special  mode  of  assessment  pro- 
vided and  the  imposition  of  a  fixed  rate  of 
taxation.'  With  respect  to  both  of  these  es- 
sential elements,  shares  of  stock  In  banking 
'institutions  have  Inherent  characteristics 
that  so  clearly  dlCTerentiate  them  from  all 
othef  sorts  of  taxable  property  as  to  take 
them  out  of  such  otdlnary  methods  of  taxa- 
tion and  place  them  in  a  class  by  themselves 
for  legislation  that  shall  in  other  respects 
comply  with  the  constitutional  requirements. 

These  peculiar  characteristics  are  imparted 
to  such  shares  by  the  unique  nature  of  the 
corporate  business  from  which  both  their 
status  as  properly  and  their  value  as  such 
are  derived.  The  unique  nature  of  the  cor- 
porate business  that  is  thus  reflected  in  the 
property  of  the  holders  of  shares  therein  is 
that  the  earning  capacity  that  constitutes  at 
once  the  property  of  the  shareholder  and  its 
value  la  derived  not,  as  in  other  business  en- 
terprises, from  the  prMuctlon  of  wealth,  e.  g., 
mining  or  tftrming,  or  from  the  manufacture 
or  barter  of  commodlUes,  as  In  ordinary  com- 
merce, but  from  dealing  directly  In  the 
medium  of  exchange  itself,  money,  to  wit,  by 
which  the  value  of  all  other  sorts  of  property 
Is  gauged  and  measured,  whether  for  the 
purposes  of  exdiange  or  for  those  of  taxation. 
Between  such  a  common  measure  of  values 
and  the  property  that  Is  measured  by  it  the 
difference  Is  as  great  and  as  plain  as  that  be- 
tween a  yardstldE  and  the  cloth  it  measures ; 
and  nowhere  is  this  dlfferraice  as  significant 
as  in  the  taxation  of  the  only  sort  of  proper- 
ty in  which  the  thing  to  be  measured  and  tbe 
measure  Itself  are  rolled  into  one,  as  is  the 
case  with  shares  of  stock  In  moneyed  capital 
—that  is  to  say,  in  the  business  of  banking, 
which  Is  essentially  the  business  of  making 
money  breed  money.  Other  actlvltiea  not  di- 


rectly connected  with  this  essential  one,  such 
as  the  collection  of  drafts,  the  issuing  of  cur- 
rency, the  safe^e^ting  of  valuables,  or  the 
management  of  estates,  are  engaged  in  by  one 
or  another  of  tbe  daas  of  institutions  we  are 
considering,  but  it  Is  a  fact  b^ood  any  qoeft' 
tion  that,  in  regard  to  the  real  business  of  a 
bank,  the  value  of  its  shares  depends  to  an 
enoimous  extent  upon  the  prints  that  ac- 
crue from  the  lending  out  of  money  by  tbe 
discounting  of  notes  or  the  purchase  of  com- 
mercial paper.  So  that,  broadly  ^waking,  we 
may  say  that  the  profits  of  a  banking  com- 
pany upon  which  the  value  of  its  eUnA  de- 
pends are  derived  from  the  lending  of  money 
greatly  in  excess  of  its  capital.  Even  a  bank, 
however,  cannot  l^d  what  It  has  not  got, 
and  hence  the  borrowing  of  money  In  order 
to  have  It  to  lend  must  be  Included  in  any 
adequate  description  of  the  business  of  bank- 
ing ;  the  sums  so  borrowed  being  called  "de- 
I>osits." 

But  the  borrowing  of  money,  however 
called,  creates  a  debt,  and,  if  the  purpose  be 
to  lend  it  again  at  a  profit,  we  have  as  rules 
of  those  moneyed  institutions:  The  greater 
the  debt  the  greater  the  profit,  and  the  great- 
er the  profit  the  greater  the  value  of  the 
stock. 

This,  however,  is  not  peculiar  to  these 
institutions,  and  is  not  now  Insisted  upon, 
saving  as  it  explains  the  nondeduction  of  the 
debts  of  a  bank  in  fixing  tbe  value  of  its 
shares,  as  to  which  Its  bearing  is  obvious. 

What  Is  insisted  upon  is  the  utter  Inapplica- 
bility to  shares  In  such  a  business  of  the 
ordinary  method  of  assessing  property  for 
taxation,  whlcb,  as  la  well  known,  consists  in 
the  establishment  of  a  "ratable" ;  i.  e.,  the 
determination  of  the  property  to  he  taxed 
and  Its  value  and  the  application  to  such  rat. 
able  of  the  tax  rate  of  the  given  taxing  dis- 
trict in  which  its  owner  resides.  It  requires 
neither  argument  nor  Illustration  to  demon- 
strate the  totttl  inapplicability  of  such  a 
method  to  the  assessment  of  property,  tbe 
value  of  which  resides  in  the  profits  made  by 
the  mere  turn  over  of  money  without  the 
presence  or  the  production  of  anything  that 
remotely  resembles  a  "ratable,"  or  that  is 
capable  of  performing  the  functions  of  one. 
Tbe  paramount  importance  of  this  marked 
peculiarity  amply  Justifies  the  segregation  of 
such  property  Into  a  class  by  Itself  for  the 
purposes  of  constitutional  legislation  with 
respect  to  its  assessment  and  taxation. 

[2]  It  remains  only  to  consider  whether  or 
not  the  basis  upon  which  such  classification 
rests  Justifies  also  the  imposition  upon  the 
true  value  of  the  segregated  property  of  a 
fixed  uniform  rate  in  lieu  of  the  variant  rates 
that  prevaU  in  the  different  taxing  dlstrlctti 
of  the  state.  The  underlying  principles  by 
which  this  question  Is  answered  in  the  affirm- 
ative were  thoroughly  thrashed  out  30  or 
more  years  ago  in  the  Railroad  Tax  Cases, 
and  In  the  most  recent  of  such  decisions 
(Long  IXtdk  Co.  T.  Statft  Board  ot  Awmmr^ 
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79  N.  J.  Law,  004,  80  Aa  1131!).  the  principles 
especially  pertinent  to  the  matter  in  band 
were  restated  In  the  opinion  that  was  adopted 
by  this  court  (78  N.  J.  Law,  44,  73  Aa  53). 

The  application  of  aese  principles  to  ae 
present  case  is  obvious,  if,  for  "the  pecallar 
valne  Imparted  to  property  by  its  use  under 
a  railroad  franchise,"  we  substitute  ae  pecul- 
iar value  imparted  to  shares  in  a  banking 
business  by  the  unique  nature  of  sncb  busi- 
ness. In  eiaer  case  ae  "uniform  role"  of 
ae  Constitution  Is  boa  required  and  satis- 
fied. 

[3,  4]  2.  As  to  the  question  of  tme  value, 
we  aink  ae  opinion  is  eminently  sound  un- 
der two  well-established  rules  for  ae  con- 
struction of  statutes;  ae  first  of  which  la 
aat,  where  ae  words  used  in  a  staate  have 
received  a  Judicial  eonstmctlon,  ae  Legisla- 
ture will  be  deemed  to  have  used  them  In  the 
sense  aat  had  been  aus  ascribed  to  aem ; 
and  ae  second  of  wtilch  Is  that,  of  two  in- 
terpretations of  the  language  of  a  statute, 
ae  one  that  renders  ae  act  constitutional 
win  be  deemed  to  express  the  legislative  in- 
tent 

[1,1]  8.  Upon  the  question  of  deductions 
for  debts,  whi<di  is  not  presented  eiaer  as 
an  actual  case  or  even  as  a  snpiposititious  one 
arising  upon  ttae  face  of  ae  statute,  we  have 
nothing  to  add  to  the  opinion,  excepting  to 
say  that  staatee  for  the  performance  of 
goTemmental  functions,  which  will  not  be 
Invalidated  by  the  courts  upon  an  agreed 
state  of  fbcts,  are  equally  immune  where,  in 
Uen  of  facts,  flgmentary  poaBU)iUtles  are 
made  the  basis  of  attack,  and  also  that,  If 
possible,  the  meaning  given  to  this  provision 
should  be  within  ae  object  expressed  In  ae 
title  of  the  act 

As  to  ae  supplement  to  ae  general  tax 
act  (P.  Jj.  1914,  p.  363),  we  frankly  admit 
that  our  knowledge  Is  not  of  such  a  naare 
as  to  enable  us  to  say  that  this  act  does  not 
mean  what  the  court  below,  aougbt  that  it 
meant 

[7]  4.  The  alibied  impairment  of  the  Na- 
tional Banking  Act,  which  raises  a  federal, 
rather  than  a  eonstiatlonal,  question,  msy 
well  be  left  to  tlie  federal  decision^  as  It  is 
in  ae  opinl<Hi. 

[I,  I]  6.  As  to  double  taxation  which  also 
is  not  a  constitutional  question  we  aink  that 
ae  statate  under  review  by  ae  last  clause 
of  its  foura  section  expressly  provides 
against  each  a  result. 

[II]  6.  As  to  the  isolated  case  of  tlie  Fater- 
son  Savings  InstiaUon  we  do  not  think  that 
ae  fact  aat  by  its  original  act  of  Incorpora- 
tion (P.  L.  1869,  p.  1268)  this  Instiatlon  was 
anaorlzed  to  issue  shares  of  capital  sto<& 
invalidates  the  dasdflcaUtm  upon  which  ae 
staate  under  review  Is  based  even  If  such 
shares  have  at  ae  present  time  aeir  original 
character  whatever  aat  may  bare  beea.  We 
do  not  question  ae  soundness  of  ae  legal 
principle  applied  by  ae  court  below  to  the 


extmslon  of  the  corpwate  ulstoice  of  tms 
concern  but  prefer  to  express  no  opinion  upon 
that  topic  in  ae  absence  of  ae  party  most 
vitally  affected.  This  however  does  not  pre- 
vent us  from  reading  In  the  general  act  un- 
der which  such  exteoalon  was  granted  the 
express  provision  that: 

"Every  such  savings  bank  shall  be  subject  to 
such  general  laws  on  the  subject  of  taxation  aa 
aball  apply  to  other  savings  banks."  P.  Ij.  1888, 
p.  264. 

If  ais  be  so  ae  present  classification  is  on- 
affected  by  ae  fact  aat  ais  savings  insti- 
tution has  shares  of  stock ;  whereas  if  It  be 
not  so  such  instiation  falls  within  the  classi- 
fication of  the  staate.  In  neiaer  event  Is 
ae  raUdll7  of  ae  statute  affected. 


DOODX  V.  BOSTON  ft  U.  B.  B. 
(Supreme  Court  of  New  Hampshire.  Hillsbor- 
ough.  X>ee.  1.  1914.) 

1.  IU11.BOADS  (8  350*)— Injtjbt  at  C^ssina 
—Question  fob  Joby-— Conteibutost  Neg- 
ligence—Looking FOB  Train. 

Where  plaintiff  stopped  bis  team  when  near 
a  crossing,  listened  for  a  traio,  bat  heard  noa- 
ing,  looked  at  his  watch,  and  coucluded  that  a 
regular  train  due  at  about  aat  time  had  passed, 
and  relied  upon  defendant's  custom  to  give  ae 
usual  whistling  signal,  and  where  it  did  not  ap 
pear  that  if  he  had  looked  up  ae  track  he  would 
have  seen  the  train,  he  was  not  bound,  as  a  mat- 
ter of  law,  to  look  up  or  down  the  track ;  It  not 
being  a  breach  of  duty  to  otnit  to  do  what  would 
have  given  him  no  warning  of  danger  had  he 
done  it 

[Ed.  Note.— For  other  casea,  see  Railroads, 
Cent  Dig.  IS  1152-1192 ;  Dee.  Dig.  |  350.*] 

2.  RaILBOADS  (8  350*)— iNJtTBT  AT  CU>8BINO 

—Question  fob  Jubt— Reoanci;  on  Sig- 
nals. 

In  view  of  Pub.  St  1901,  c.  U»9.  S  6,  re- 

?uiring  a  train  to  give  whistling  signals  80  rods 
rom  a  crossing,  one  driving  a  team  over  a  cross- 
ing might  rely  upon  a  performance  of  such  duty, 
but  whether  he  might  rely  upon  it  altt^ther 
was  a  question  of  fact  and  not  law. 

[EM.  Note.— For  oaer  cases,  see  Railroads, 
Cent  Dig.  H  1152-1192;  Dec.  Dig.  {  350.*] 

8.  RArLEOADS  (I  350*)— iBTJUnT  AT  Cbossiho— 

Question  tob  Jvbt— Coittbibutobt  Negli- 
ge nce. 

In  an  action  for  personal  injnry  from  being 
struck  by  a  train  at  a  crossing,  a«Id,  on  ae  evi- 
dence, that  whether  plaintiff  wa9  negligent  in 
stopping  his  team  in  a  dangerous  positiou  where 
a  passing  train  might  strike  the  end  of  his  load 
and  upset  it  was  for  the  jury. 

[Ed.  Note.— For  oaer  cases,  see  Railroads, 
Cent.  Dig.  S$  1152-1192;  Dec.  Dig.  g  350.*] 

Exceptions  from  Superior  Court,  Hillsbor- 
ough County ;  Plk^  Judge. 

Action  by  John  Doody  against  ae  Boston 
ft  Maine  Railroad.  Verdict  for  plaintiff,  and 
from  a  denial  of  its  motions  for  a  nonsuit 
and  for  a  directed  verdict  defoidant  ^cepts. 
Bxceptlons  overruled. 

Doyle  ft  Lnder,  of  Nashua,  for  plaintiff. 
Charles  J.  Hamblett  and  Bfarshall  D.  Gob- 
lelgh,  boa  of  Nashua,  and  Samuel  J.  Dear- 
born and  oniorp  ft  Abbott,  all  of  Manchester, 
for  defendant 
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WALKER,  J.  Upon  the  first  trial  of  this 
case  It  was  transferred  to  this  CQurt  and  a 
decision  rendered  overruling  the  defendant's 
motion  for  a  directed  verdict,  but  setting  it 
aside  on  the  ground  of  misconduct  of  the 
jurymen  in  reaching  a  verdict  for  the  plaln- 
tlfr.  Doody  T.  Railroad,  77  N.  H.  161,  89 
Atl.  487,  Ann.  Cas.  1914G,  846.  It  was  held 
that  the  evidence  of  the  defendant's  negli- 
gence and  the  plaintiffs  care  under  the  cir- 
cumstances was  sufficient  to  Bustaln  a  ver- 
dict iQ  his  favor.  The  present  transfer  of 
the  case  brings  up  the  record  of  a  second 
trial,  resulting  in  a  verdict  for  the  plaintiff, 
upon  the  defendant's  exceptions  to  the  de- 
nial of  its  motions  for  a  nonsuit  and  a  di- 
rected verdict.  It  is  claimed  by  the  defend- 
ant that  the  evidence  now  produced  by  the 
plaintiff  upon  the  issue  of  contributory  neg- 
ligence so  far  varies  from  that  produced  on 
the  first  trial  and  is  so  far  material  as  to 
necessitate  a  holding  that  reasonable  men 
could  not  find  that  the  plaintiff  was  in  the 
exercise  of  ordinary  care  at  the  time  of  the 
collision.  But  the  particulars  In  which  It  is 
claimed  the  evidence  is  different,  singly  or 
collectively,  do  not  sustain  that  contention. 

[1]  It  is  said  that  the  plaintiff  admitted 
he  did  not  look  up  or  down  the  track  when 
he  drove  his  team  over  the  crossing;  but 
the  court  cannot  hold  as  a  matter  of  law  that 
It  was  his  duty  to  take  tliat  precaution:  (1) 
Because  it  appears  he  stopped  his  team 
when  near  the  crossing,  listened  for  a  train, 
but  heard  nothing,  looked  at  his  watch, 
which  indicated  11:30  o'clock,  and  concluded 
that  the  regular  train  which  was  due  at  that 
point  at  about  11  o'clock  had  passed ;  (2)  be- 
cause he  testified  tliat  he  relied  upon  the  cus- 
tom of  the  defendant  to  give  the  usual  whis- 
tling signal  some  SO  rods  from  the  crossing ; 
and  (3)  becaose  It  does  not  appear  that  if 
he  had  looked  up  the  track  when  he  was  in 
the  act  of  passing  over  the  crossing  he  would 
have  seen  the  train.  It  was  not  a  breach  of 
his  duty  to  omit  to  do  what  would  have 
given  him  no  warning  of  danger  if  he  had 
done  it  Lyman  v.  Railroad,  66  N.  H.  200. 
203,  20  Atl.  976,  11  L.  R.  A.  364. 

[2]  The  Jury  were  amply  warranted  In 
finding  that  he  was  justified  in  relying  for  his 
protection  upon  the  whistling  signal  which 
his  evidence  tended  to  show  was  not  given. 

"It  was  the  duty  of  the  defendants  to  give  two 
long  and  two  short  wbiBtles  when  their  locomo- 
tive was  80  rods  distant  from  the  crossing.  P. 
8.  c.  159,  S  6.  Gate  was  justified  in  relying  up- 
on a  performance  of  this  duty.  State  v.  Rail- 
road, 58  N.  H.  408,  410;  Nutter  v.  Railroad, 
60  N.  H.  483.  Whether  he  was  at  liberty  to  re- 
ly upon  it  altogether  is  a  question  of  fact  and 
not  of  law.  Mitchell  v.  Railroad,  68  N.  H.  96, 
116  [34  Atl.  6741 Smith  v.  RaUroad,  70  N.  H. 
53.  83.  47  Ad.  290,  292  (85  Am.  St  Rep.  596) ; 
Stearns  v.  Railroad,  75  N.  H.  40,  71  Atl.  21.  21 
Ann.  Gas.  1166. 

[3]  But  it  is  argued  that  the  plaintiff  knew 
he  stopped  Ills  team  in  a  dangerous  position, 
and  should  bare  l>een  more  vigilant  in  watch- 


ing for  the  train;  In  other  words,  that  he 
was  n^ligent  In  sloping  his  team  in  a  place 
where  a  passing  train  might  strike  the  end 
of  his  load  and  upset  it  His  testimony  is, 
however,  in  effect  that  It  was  a  dangerous 
place  if  trains  were  allowed  to  run  at  the 
rate  of  40  or  60  miles  an  hoar,  as  this  train 
was  nuujlng,  without  giving  the  whistling 
signal.  He  did  not  regard  it  a  dangeroas 
place  if  that  signal  was  given.  If  be  bad 
heard  such  a  signal,  he  would  liave  started 
Ills  horses  up  and  avoided  the  collision.  The 
question  is  not  whether  some  men  would 
have  been  more  cautions  than  be  was  and 
not  relied  entirely  upon  the  whistling  signal, 
but  whether  he  acted  under  the  ctrcumstanc- 
jBB  with  ordinary  care  and  prudence.  'Diat 
question  may  be  a  debatable  one,  but  it  is  for 
the  jury  to  answer,  and  not  for  the  court  to 
d^de.  See  cases  dted  at>ove.  The  facts 
that  he  had  been  teaming  over  the  crossing 
several  times  a  day  for  some  weeks ;  tliat  be 
knew  a  train  was  due  there  at  11  o'dock; 
that  he  had  been  warned  by  the  whistle  when 
trains  were  approaching ;  that  on  the  day  of 
the  accident  he  reached  the  crossing  at 
11:30,  stopped  and  listened  for  any  train  that 
might  be  coming,  concluded  the  regular  train 
had  passed,  and  assumed  it  was  safe  to 
cross;  that  if  a  train  should  be  coming  he 
would  hear  the  whistle  in  ample  time  to 
avoid  a  collision;  that  in  order  to  put  the 
brake  chain  on  the  runner  it  was  necessary  to 
stop  his  sled  very  near  the  track;  and  that  be 
received  no  warning  of  the  train  until  it  was 
upon  the  crossing — made  the  case  a  proper 
one  for  the  consideration  of  the  jury  rela- 
tive to  bis  care.  The  su^estion  that  it  was 
a  very  cold  day,  with  the  wind  blowing 
strongly  against  the  train,  is  not  of  much 
importance  upon  the  question  of  law  raised 
by  the  defendant's  exceptions.  The  case  does 
not  differ  materially  from  that  presented  at 
the  first  hearing. 
Exceptions  overruled.    All  concurred. 


NBWOOMB  V.  TOWN  OF  HAMPTON. 

(Supreme  Gourt  of  New  Hampshire.  Ro^lnc- 
ham.    Dec.  1.  1914.) 

1.  Abbitbation  and  Awabd  (§  84*) — Butbt 
OF  Judgment  Nunc  Pro  Tunc. 

Where  a  judgment  was  not  rendered  at  the 
next  term  after  the  report  of  the  findings  of  ar- 
bitrators had  been  filed  in  the  superior  court,  as 
the  arbitration  agreement  required,  an  order  va- 
cating a  judgment  entered  after  that  txrin  and 
entering  a  judgment  nunc  pro  tunc  to  correct  the 
error  could  not  be  complamed  of;  no  injury  re- 
sulting. 

[Ed.  Note.— For  other  cases,  see  Arbitratioa 
and  Award,  Cent  Dig.  $S  466-483 ;  Dec  Dig. 
S  84.«] 

2.  Abbitbatior  and  Awabd  (S  71*)— Subhxs- 
BioN  to  Abbitbatobs— Bepobt  or  Fachcb— 
Necesbitt  or  Request. 

Where  no  request  ia  made  of  arbitrators, 
to  whom  a  cause  was  referred  by  agreement  Co 
report  the  evidentiary  facts  found  by  them  and 
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their  roUan  of  law,  ^tber  at  the  hearing  or 
trial  or  before  the  filing  of  their  report  in  the 
superior  court,  and  the  agreement  makes  the 
award  Bnal,  both  aa  to  questions  of  fact  and 
law,  it  is  Dot  error  to  deny  a  motion  for  recom- 
mittal of  the  report  for  that  purpoee,  even  if  it 
is  asanmed  that  the  case  was  anhmitted  to  ref- 
erees under  Pub.  St  1901,  c.  227,  H  9-14. 

[Ed.  Note.— For  other  eases,  see  Arbitration 
and  Award,  Gent.  ZMg.  H  8S9-863;  Dec.  Dig.  I 
71.  •] 

Exceptions  from  Superior  Court,  Rocking- 
ham County ;  Price,  Judge. 

Action  by  Susan  E.  Newcomb  against  the 
Town  of  Hampton.  From  a  Judgment  Tacat- 
ing  a  Judgment  and  entering  It  nunc  pro  tunc 
and  deny  ing  a  motion  to  recommit  to  arbitra- 
tors, plaintiff  excepts.   Exceptiom  orerruled. 

Petition  to  strike  out  an  mtry  of  Judgment 
Tbe  action  was  referred  to  art)itrator8  by  an 
agreement  of  the  partiea,  in  wbich  It  was 

stipulated: 

"That  the  decision  of  said  arbitrators,  or  a 
majority  of  them,  in  writing,  shall  be  final  opoa 
questioDS  of  law  as  well  as  fact  arising  in  the 
case  before  them,  and  shall  he  made  to  the  an* 

perior  conrt  for  said  coanty  of  Rockinf;ham  at 
its  next  term  after  the  rendition  of  said  ded- 
sioD.  and  Judfcment  shall  be  rendered  thereon  by 
said  court,  with  costs." 

During  the  October  term,  1913,  of  tbe 
court,  the  arbitrators  filed  their  report  In  fa- 
vor of  the  defendant  town,  and  Judgment 
was  entered  thereon.  At  the  April  term, 
1914,  the  plaintiff  filed  a  motion  requesting 
the  court  to  vacate  the  Judgment  because  It 
was  not  rendered  at  the  next  term  after  tbe  de- 
clslon,  and  to  recommit  the  report  for  special 
flndlnga  upon  the  ground  that  it  *migbt  there- 
by appear  that  errors  had  been  made  by  the 
arbitrators.  Neither  party  had  asked  for 
speciSe  findings  before  the  decision  was  ren- 
dered. The  court  (Pike,  C.  J.}  vacated  the 
judgment  rendered  at  the  October  term,  de- 
nied the  motion  for  a  recommitment  of  the  re- 
port and  entered  Judgment  in  favor  of  the 
defendant  as  of  the  January  term,  1914.  To 
these  rulings  the  plaintUf  excepted  and  filed 
a  bill  of  exceptions,  which  was  allowed.. 

Hubert  C.  Thompson  and  Wells  &  Hale, 
all  of  Haverhill,  Mass.,  and  Arthur  O.  Fuller, 
of  Elzeter,  for  plaintiff.  Eastman,  Scammon 
&  Gardner,  of  Exeter,  tor  deftedant 

WALKER,  3.  [1]  The  plalntiOrs  claim 
that  the  Judgment  ordered  by  the  court  is 
void,  because  it  was  rendered  at  the  April 
term  of  the  superior  court  as  of  the  preced- 
ing January  term,  in  order  that  It  might  ap- 
pear by  th»  retirfd  that  it  was  rendered  at 
the  next  term  after  the  filing  of  the  arbitra- 
tors' report,  in  accordance  with  the  terms  of 
tbe  parties'  agreement,  is  based  upon  the 
merest  technicality  and  is  without  practical 
merit  Owen  v.  Weston,  63  N.  H.  599,  603, 
4  Aa  801,  56  Am.  Rep.  547.  It  does  not  ap- 
pear that  the  defendant  has  suffered  injustice 
by  tbe  order  of  the  court. 


[2]  As  no  request  was  made  of  the  arbitra- 
tors to  report  the  evidentiary  facts  found  by 
them  and  their  rulings  of  law  thereon,  either 
at  tbe  hearing  or  trial,  or  before  the  filing  of 
their  report  in  court  no  error  of  law  was 
committed  by  the  court  in  denying  the  plain- 
Ufl's  motion  that  the  report  be  recommitted 
for  that  purpose.  Janvrln  v.  Janvrin,  68  N. 
H.  144;  Peterborough  R.  B.  v.  Wood,  61  N. 
H.  418 ;  Moyniban  v.  Brennan,  77  N.  H.  273, 
90  Atl  964.  In  view  of  the  terms  of  the  sub- 
mission that  the  report  should  be  "final  upon 
questions  of  law  as  well  as  fact  arising  In 
the  case,"  and  In  the  absence  of  any  sugges- 
tion or  Intimation  of  fraud,  mistake,  or  mis- 
conduct on  the  part  of  tbe  arbitrators,  It  Is 
apparent  that  Justice  does  not  require  a  re- 
commitment of  tbe  report  This  Is  true  if  it 
is  assumed,  ta  accordance  with  the  plalntUTs 
contention,  that  the  case  was  submitted  to  ref- 
erees under  sections  9-14,  c.  227,  Public  Stat- 
utes. 

Exception  overruled.   All  concur. 


CLOUGH  &  PARKER  v.  GLINES  ft  STEV- 
ENS CO.  et  al. 

(Supreme  Conrt  ctf  New  Hampshire.  Merit- 
nack.  Dee.  1, 1914.) 

1.  Fbattdtjijcnt  Convxtancbs  (5  111*)— Pbef- 
BBBNCEs— Intent. 

An  assignment  of  all  its  property  by  an  in- 
solvent corporation  to  trustees,  who  are  large 
creditors,  and  who  agreed  to  take  the  property 
in  full  settlement  of  tlieir  claims  and  to  settle 
with  all  creditors  who  would  accept  60  cents 
on  the  dollar,  is  an  absolute  sale  not  creating 
a  trust  in  favor  of  the  seller,  and,  in  the  ab- 
sence of  an  actual  fraudulent  intent,  it  is  val- 
id against  a  creditor  who  refused  to  accept  the 
offered  settlement 

[Ed.  Note^For  other  cases,  see  Fraqduleot 
Conveyances,  Cent  Dig.  H  S61-80S;  De&  Dig. 

s  ixii  J 

2.  FaatiDnuRT  Cohvbtahobs  ({  229*)— Coha 

FiDB  PnaCHASEBS  —  EqUITABLB  RxiOCDT  Of 

CsBDrroBS. 

A  buyeV  in  good  faith  for  a  valuable  con- 
sideration  cannot  be  charged  in  tbe  equitable  ac- 
tion of  the  tmstee  process  for  the  value  of  the 
property,  on  tbe  ground  that  the  sale  was  a 
mtud  upon  the  creditors  of  tbe  seller;  the  rem- 
e^  of  we  creditor  being  to  attach  the  property, 
recover  a  judgment  at  law,  and  then,  as  judg- 
ment creditor,  sue  to  set  aside  the  same. 

[Ed.  Note.— Fw  other  caaa%  see  Fraudulent 
C^e|ancea,  Cent  Dig,  ||  60fr^70;  Dec.  Dig. 

Transferred  from  Superior  Gonrt,  Iferrl- 
mack  County ;  Branch,  Judge. 

Attachment  by  Clough  ft  Parker  against 
the  Glines  ft  Stevens  Company,  defendant 
and  John  S.  Shepard  and  others,  trustees. 
Case  transferred  from  the  superior  court  on 
an  agreed,  statement  of  facta.  Trustees  dis- 
charged. 

The  Indebtedness  of  tbe  principal  defend- 
ant to  tbe  plaintiffs  Is  admitted,  and  the  only 
question  raised  relates  to  the  chargeabUlty  of 
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the  tmsteea.  For  some  time  before  October  11, 
1913,  the  Ollnes  ft  Stevens  Company  had  been 
Insolvent  and  was  tinable  to  pay  Its  creditors 
In  full.  On  that  date  Its  stotiholders  voted 
to  "sell,  assign,  and  transfer"  all  the  prop- 
erty and  assets  to  the  trustees,  who  were 
latge  creditors,  upon  their  agreement  to  take 
the  property  In  full  satisfaction  of  their 
claims  against  the  corporation  and  to  settle 
within  30  days  with  all  the  other  creditors 
who  would  accept  50  per  cent  of  their  claims. 
This  transfer  was  put  into  writtog  and  signed 
by  the  corporation  and  by  the  trustees,  who 
thereupon  took  possession  of  the  property 
and  carried  on  the  business.  Most  of  the 
cr&dltors  either  agreed  to  take  50  per  cent 
of  their  claims  or  to  accept  stock  In  a  new 
corporation  the  trustees  proposed  to  form  for 
carrying  on  the  business.  The  plalntlfTs  re- 
fused to  compromise  their  Claim  and  Insisted 
on  the  full  amount  The  transfer  of  the  prop- 
erty to  the  trustees  was  made  In  good  faith 
and  without  any  Intent  to  defraud  the  credi- 
tors of  the  corporation. 

Branch  ft  Brancfli,  of  Mancbeater,  for  plain- 
tUTs.  Bdwsrd  O.  LeaiCli,  of  Ffanklln,  for 
trustees. 

WALKER.  J.  CI]  According  to  the  ded- 
sloiu  In  Keneflck  t.  Perry,  61  N.  H.  862,  and 
Hosmer  t.  Farley,  07  N.  H.  690,  27  Ati.  223, 
the  transfw  of  the  Insolvent  debtor's  property 
to  the  trustees  was  an  absolute  sale.  It  was 
not  attended  with  a  secret  trust  for  the  bene- 
fit of  the  vendors,  which  might,  In  a  proper 
proceeding  by  a  creditor,  be  held  to  Invalidate 
the  transfer;  and  the  fact  la  found  that  no 
actual  fraud  upon  a  credUor  waa  attempted 
or  contemplated.  The  controlling  purpose 
was  tq  protect  all  the  creditors  without  creat- 
ing or  attempting  to  oeate  tinjnst  or  Inequi- 
table preferences.  As  the  sale  was  upon  a 
sufficient  conslderatton  and  evidently  fair  to 
all  parties,  It  was  legal  and  ^ectlve  as 
against  the  plaintUEs. 

[2]  Moreover,  it  Is  wdl  eatabUahed  in  this 
state  that)  in  the  absence  of  a  fraudulent  in- 
tent  on  the  part  of  a  vendee,  he  cannot  be 
charged  as  a  trustee  of  the  vendor,  for  the 
value  of  property  honestly  bought  and  paid 
tor,  in  the  equitable  actirai  of  the  trustee 
process.  In  aucta  a  case,  if  the  creditor  be- 
lieves the  transfer  was  fraudulent,  as  a  mat- 
ter itf  law,  he  must  proceed  by  an  attachment 
of  the  pnverty,  obtain  Judgment  In  his  action 
at  law,  and  then  seek  in  equity  to  have  the 
transfer  set  aside  on  that  ground.  He  must 
proceed  as  a  ju^ment  credltxw  havli^  an 
attachment  lien  upon  the  property.  Thomp- 
son V.  Bsty,  69  N.  H.  65,  46  Atl.  566;  Corning 
«.  Records,  69  N.  H.  890,  46  AtL  462,  76  Am. 
St  Rep.  178 ;  Dole  v.  Farwoll,  72  N.  H.  183, 
65  Atl.  553;  HcGreenery  v.  Murphy,  76  N. 
H.  838.  82  Atl.  720,  80  L.  B.  A.  (N.  B.)  874. 

The  order  most  be:  Trustees  discharged. 
All  concur. 


LATHAM  V.  MULLEN.    (No.  4790.) 

(Supreme  Court  of  Rhode  Island.    Jan.  15, 
1916.) 

1.  ExECUTOBs  Awn  Adunistbatobs  a  17*)— 

PEBBONS  EiTTTTLZD  to  AnmNISTER. 

Under  Gen.  Laws  1009,  c  312,  Si  10,  11. 
naming  those  entitled  to  priority  of  administra- 
tion, and  providing  that  nonresidents  shall  not 
be  appointed  administrator,  unless  there  are 
special  circametanced,  the  next  of  kin  of  de- 
ceased, who  resided  In  a  foreign  country,  were 
Dot  entitled  to  priority  of  adminietratioD,  un- 
less special  circumstances  rendered  it  proper. 

[Ed.  Note.— For  other  cases,  see  Executois 
and  Administrators,  Cent  IMg.  S|  43-60;  Dee. 
Dig.  I  17.*] 

2.  RxBCUTons  AHD  Adhxnistbatobb  9  S2*)~ 
Afpointheitf  or  Aduihxstbatob.— Revo- 

CATION'. 

Where  letters  have  been  granted  to  a 
competent  person,  tfaey  will  not  be  revoked  on 
the  claim  of  one  incompetent  at  the  tbne  of 
the  grant 

[Ed.  Note.— For  other  cases,  see  Execntors 
and  AdminlBtrators.  Cent  Dig.  H  181-212: 
Dec.  Dig.  S  32.*] 

3.  EXECUTOBS  AND  AOHINISTBIATOBS  ({  17*>— 

Pebsons  Enthxed  to  AoianisTEB. 

Under  Gen.  Laws  1000,  c.  312,  {  10.  au- 
tborlziog  the  grant  of  letters  to  some  party  In 
interest,  a  creditor  of  deceased,  though  he  is 
also  a  debtor,  may  be  appointed  administrator, 
where  he  is  a  responsible  person,  lists  bis  debt 
and  gives  a  proper  bond. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  43-59;  Dee. 
Dig.  I  17.*] 

Patrick  J.  H.  Mulloi  was  appointed  adraln> 
istrator  of  the  eateto  of  James  McKeown. 
On  petition  of  Frances  T^t^wm,  under  Gen. 
Laws  1909. -a  297,  I  3,  for  leave  to  appeal 

from  the  decree.  Petition  denied. 

Robert  Grieve  and  George  Famell,  both  of 
Providence,  for  petitioner.  Michael  F.  Co»- 
tello,  of  Pawtucket,  and  McGovern  ft  Slat- 
tery,  of  Providence,  tat  reqnndent 

VINCENT,  J.  This  Is  a  petition  for  leaT* 
to  talce  an  appeal  from  a  decree  oit  the  pn^ 
bate  court  of  the  dtj  of  Pawtocket  appoint- 
ing Patrick  jr.  H.  Mullen  aa  administrator 
upon  the  estate  of  James  McKeown,  late  of 
said  Pawtucket,  deceased,  on  the  ground  that 
the  petitioner  failed  to  teke  her  appeal  with- 
in the  time  prescrU)ed  by  law  through  acd- 
dent,  mistake,  or  unforeseen  cause. 

James  McKeown*  a  resident  of  Pawtnctet, 
died  in  Boston,  Mass.,  on  December  25,  1913. 
He  was  twice  married,  but  was  at  ttte  time 
of  hto  death  a  widower  and  wlQiout  issve. 
He  left  as  heirs  at  law  a  sister,  Mrs.  Latham, 
the  petitioner,  a  nephew,  Robert  Orompton, 
and  a  niece,  Margaret  Clegg,  minor  children 
of  a  deceased  sister,  Mai^aret  Cr(»npton,  all 
residing  in  Manchester,  England.  It  appears 
from  the  affidavits  submitted  to  the  court 
in  support  of  the  petition  that  upwards  of  20 
years  prior  to  his  6ea.th  James  McKeown  had 
found  a  home  with  Mr.  and  Mrs.  Harold 
Whitaker.  of  Pawtucket,  Mn.  Whitaker  be- 
ing a  dster  of  McKeown's  second  wife,  and 
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that  his  life  with  them  during  that  period 
was  only  interrupted  when  his  work  as  a 
plasterer  called  him  away.  Mr.  Mullen,  the 
respondent,  appears  to  have  been  the  Inti- 
mate friend  and  adviser  of  McKeown,  and 
a  man  in  whom  be  had  bad  for  many  years 
entire  faith  and  confidence. 

Mr.  and  Mrs.  Whitfiker  knew  that  the  de- 
ceased, at-  one  time,  had  some  relatives  re< 
siding  In  England ;  but  they  also  knew  or 
understood  that  McKeown  had  not  been  In 
communication  with  them  for  some  years, 
and  they  had  no  Information  as  to  whether 
such  relatives  still  snrvived.  In  this  sit- 
uation of  affairs  It  became  necessary  that 
tiiere  should  be  an  administration  of  Mc- 
Keown's  estate,  in  order  that  certain  bills 
and  expenses  incurred  In  the  last  sickness 
and  for  the  funeral  of  the  deceased  might  be 
met.  Neither  Mr.  nor  Mrs.  Whltaker  desired 
to  assume  the  duties  of  such  admiuistratlon, 
and  they  suggested  to  Mr.  Mullen  that  he 
should  administer  the  estate,  knowing  him 
to  have  been  a  friend  of  the  deceased,  in 
whom  the  latter  reposed  great  confidence. 
Accordingly,  Mr.  Mullen  made  his  application 
to  the  court  of  probate  of  the  city  of  Paw- 
tucket  and  was  duly  appointed  administra- 
tor upon  the  estate  of  James  McKeown  on 
the  2l3t  day  of  January,  1914. 

The  petitioner,  in  support  of  her  petition, 
eays  that  the  respondent,  Mullen,  was  not 
related  by  blood  or  marriage  to  James  Mc- 
Keown; that  be  obtained  his  appointment 
aa  administrator  by  falsely  representing  him- 
self to  be  a  creditor  ot  the  estate,  whereas  In 
f&ct  be  was  not  a  creditor,  but  was  indebt- 
ed to  the  said  James  McKeown,  at  the  time 
of  bis  death,  in  the  sum  of  f600;  and  that 
such  indebtedness  was  evidenced  by  the  note 
of  the  said  Mullen  for  that  amount.  The 
petitioner  also  sets  forth  In  ber  affidavit 
that  she  did  not  learn  of  the  death  of  her 
brother,  James  McKeown,  until  "early  In 
the  year  1914,"  and  that  she  had  no  knowl- 
edge of  the  appointment  of  Mullen  as  admin- 
istrator  until  April  20,  1914,  after  the  time 
for  taking  an  appeal  from  the  decree  of  the 
probate  court  bad  expired. 

The  petitioner  In  her  brief  charges  tliat 
the  respondent,  Mullen,  knowing  her  resi- 
dence and  relationship  to  the  deceased,  fail- 
ed either  intentionally  or  through  forgetful- 
ness  to  inform  her  that  he  proposed  to  ad- 
minister upon  her  brother's  estate,  and  that 
such  omission  clearly  establishes  the  fact  that 
she  lost  ber  right  of  appeal  through  acci- 
dent and  mistake.  The  petitioner  does  not 
produce  any  evidence  tending  to  show  any 
knowledge  on  the  part  of  Mullen  either  as  to 
ber  relationship  to  McKeown  or  as  to  her 
place  of  residence,  while  Mullen  In  his  affi- 
davit states  unequivocally  that  at  the  time  of 
his  appointment  as  administrator  he  had  no 
knowledge  that  James  McKeown  left  any  rel- 
atives anywhere,  and  this  statement  of  Mul- 
len does  not  seem  unreasonable.  In  view  <xi 
the  admission  of  tiie  petitioner  that  atae  had 


had  no  communication  with  her  brother  for 
a  period  of  11  years. 

The  petitioner  further  contends  that  the 
probate  court  of  Pawtucket  bad  no  jurisdic- 
tion of  the  case  at  the  time  when  Mullen 
was  appointed:  (1)  Because  Mullen  did  not 
come  within  the  class  or  classes  of  persons 
eligible  for  appointment  as  administrator 
upon  the  estate  of  McKeown;  and  (2)  be- 
cause such  appointment  was  made  witbln 
30  days  after  the  death  of  the  Intestate. 

[1,2]  The  law  governing  the  appointment 
of  administrators  is  to  be  found  in  sections 
10  and  11  of  chapter  312,  General  Laws  of 
Rhode  Island  1909,  and  is  as  follows : 

"Sec.  10.  AdmiDistratioD  of  the  estate  of  a 
person  dying  intestate  shall  be  granted  as  fol- 
lows : 

"First.  To  his  widow  or  one  or  more  of  his 
next  of  kin,  or  to  the  widow  Jointly  with  one 
or  more  of  the  next  of  kin,  they  being  suitable 
persons  and  competent. 

"Second.  If  the  deceased  was  a  married  wo- 
man, to  her  husband,  if  competent,  who  shall 
not  be  compelled  to  distribute  the  surplDs  of 
the  jwrsonal  estate,  after  payment  of  her  d^ts, 
but  shall  be  entilied  to  retain  the  same  for 
his  own  nse. 

"Third.  If  the  widow  and  next  of  kin  shall 
neglect  to  apply  for  letters  of  administration 
within  thirty  days  after  the  deceased  of  a  per- 
son intestate,  or  shall  be  unsuitable  for  the 
discharge  of  the  trust,  or  renounce  the  admin- 
istration, the  probate  court  may,  on  petition 
therefor  of  some  part?  in  interest,  grant  ad- 
ministration to  any  snitaUe  person. 

"Sec  11.  No  person  not  an  InhaMtant  of  this 
state  shall  be  appointed  administrator  by  rea- 
son of  any  right  to  such  trust,  unless  other 
circumstances,  in  the  opinion  of  the  court, 
render  such  appointment  proper." 

It  is  apparent  from  the  provisions  of  sec- 
tion 10  that  the  husband,  widow,  and  next  of 
kin,  being  suitable  and  competent,  are  en- 
titled to  priority.  Passing  on,  however,  to 
section  11,  we  find  that  such'  right  of  priority 
is  restricted  to  residents  of  the  state. 
Therefore  the  petitioner,  not  being  a  resi' 
dent  of  the  state,  but  residing  in  Elngland, 
does  not  come  within  that  class  of  persons 
whose  prior  right  Is  established  by  statute. 
While  the  statute  does  not  In  terms  prohibit 
the  appointment  of  a  nonresident  as  adminis- 
trator, under  circumstances  which  would  in 
the  opinion  of  the  court  make  such  an  af)- 
polntment  desirable  and  proper.  It  is  a  plain 
inference  therefrom  that  such  appointment 
was  only  contemplated  In  the  event  that  the 
peculiar  drcumstanoes  of  the  case  Justified 
the  exercise  of  a  permissive  authority  to 
make  such  an  appointment  There  is  nothing 
in  the  petition.  In  the  affidavits  supporting 
it,  or  in  the  brief  of  the  petitioner,  showing 
or  suggesting  any  circumstances  which  would 
have  enabled  the  probate  court  of  Pawtucket 
to  properly  exercise  its  dlBcretion  and  ap- 
point the  petitioner  administratrix  upon  the 
estate  of  her  brother  had  she  applied  for 
such  appointment  within  thirty  days  from 
the  date  of  bis  decease.  In  Sharpe's  Appeal, 
87  Pa.  163,  it  was  held  that  where  letters 
have  been  Issued  to  a  competent  person  they 
win  not  be  revoked  upon  fbe  subsequent 
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claim  of  a  person  who  was  Incompetent  at 
tbe  time  of  the  grant 

[3]  The  respondent  appears  to  have  paid 
the  hospital  expenses  of  the  deceased  In 
Boston,  the  expenses  of  removing  bis  body 
to  Pawtucket,  and  tbe  expenses  of  his  burial 
tiiere.  He  is  both  a  creditor  of  and  a  debtor 
to  tbe  estate  of  the  deceased.  He  seems  to 
be  a  man  of  some  responsibility,  and  he  has 
given  a  substantial  bond  for  tbe  faithful  per- 
formance of  his  duties  as  administrator.  So 
far  as  appears,  he  is  neither  threatening 
nor  contemplating  the  doing  of  any  unlawful 
act  In  connection  with  tbe  settlement  of  this 
estate.  As  before  stated,  he  Is  indebted  to 
the  estate  In  tbe  sum  of  $600,  which  Is  evi- 
denced by  a  note.  It  Is  not  a  claim  concern- 
ing which  there  Is  any  dispute.  It  is  includ- 
ed in  the  inventory,  and  the  administrator 
is  responsible  under  Us  bond  for  Its  collec- 
tion and  application. 

The  petitioner  cites  the  case  of  New  Mex- 
ico ex  rel.  Huntington  v.  Valdez,  1  N.  M.  533, 
in  support  of  her  contention  that  the  appoint- 
ment of  a  i>erson  indebted  to  the  estate  as 
administrator  Is  wholly  unwarranted  by  law. 
That  case  to  some  extent  supports  the  con- 
tention of  the  petitioner  in  that  regard,  but 
the  circumstances  are  materially  different 
from  those  of  the  case  at  bar.  In  that  case 
the  administrator  was  a  defendant  In  a  con- 
tested suit  Involving  a  very  large  sum  of 
money  claimed  to  be  due  to  the  estate,  and 
the  allegations  that  he  bad  fraudulently 
procured  the  removal  of  a  former  administra- 
tor and  his  own  subsequent  appointment, 
with  a  view  to  defeating  the  interests  of  said 
administration  involved  In  the  suit,  were 
not  denied;  the  court  saying  that  the  ad- 
ministrator would  have  bad  It  in  bis  power 
to  sacrifice  the  Interests  of  the  estate  and 
that  the  record  warranted  tbe  inference  that 
be  would  not  have  hesitated  to  do  so. 

We  are  not  disposed  to  follow  that  case 
to  the  extent  of  now  allowing  the  petitioner 
a  right  to  appeal,  which  would  in  ali  proba- 
bility subject  the  estate,  now  nearly  ready  for 
distribution,  to  an  unnecessary  and  wasteful 
litigation,  injurious  to  tbe  rights  of  children 
who  are  equally  interested  theretn  with  the 
petitioner. 

The  petition  is  draled  and  dlamigged. 


BIOGINI  V.  STETNEN.    (No.  43.) 
(Court  of  Appeals  of  Maryland.   Dec  4.  1914.) 
HlQBWATS   (§  184*)— NEGUOEnOK— SVIDKNCB 

—Question  fob  the  Jubt. 

In  an  action  for  negligence  in  running  Into 
plaintiff  with  an  automobile  on  a  hiphway,  evi- 
dence held  to  warrant  submitting  .defendant's 
negligence  and  plaintiff's  contributory  negli- 
gence to  the  jury. 

[Ed.  Note.— For  other  caaes,  see  HUlhwaya, 
Cent  Dig.  «  471-474;  Dec.  Dig.  {  184.*] 

Appeal  from  Baltimore  City  Court;  H. 
Arthur  Stump,  Judge. 


Action  by  Le<m  Bioglnl  against  William  A, 
Steyhen.  Judgment  for  plaintUC,  and  defoid- 

ant  appeals.  Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BURKE, 
THOMAS,  PATTISON,  UENER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Charles  C  Wallace  and  Edward  M,  Ham- 
mond, both  of  Baltimore  (Arthur  P.  Gorman, 
Jr.,  of  Baltimore,  on  tbe  brief),  for  appellant 
William  Stanley  and  James  JJ.  Dennis,  both 
of  Baltimore  (Stanley  A  Boss,  of  Baltimore, 
on  the  brl^,  for  appellee. 

URNER,  J.  The  plalntifl,  while  walking 
on  the  State  highway  between  Baltimore  and 
Washington,  was  injured  by  collision  with 
tbe  Bide  of  tbe  defendant's  Butom<Aile  as 
it  passed  tnm  the  rear.  In  descriUng  tbe 
accident,  tbe  plaintiff  testified  that  he  was 
on  tbe  rlgbt-hand  ride  of  the  road,  which  Ip 
about  80  feet  in  width  and  macadamized  in 
the  middle  portion,  vitb  borders  of  sand; 
that  be  was  walking  on  tbe  edge  of  the  road- 
way with  one  Ibot  on  the  sand  and  the  other 
on  the  macadam ;  that  he  heard  something  or 
"felt  tbe  air,"  and,  turning  his  bead  to  the 
left,  he  saw  the  defendant's  automobile  about 
half  a  yard  behind  him;  that  Instantaneous- 
ly, and  without  moving  from  his  position,  he 
was  struck  by  the  car  and  thrown  to  the 
ground,  his  arm  being  broken  at  the  shoulder 
by  the  fall.  Tbe  only  otber  testimony  as  to 
the  occurrence  offered  by  the  plaintiff  was 
that  of  Mr.  George  T.  Bush,  a  telephone  en- 
gineer, who  stated  that  at  the  time  of  tile 
accident  he  was  walking  with  his  brother  on 
tbe  left-hand  side  of  tbe  road  bejoud  tlie 
point  where  tbe  plaintiff  was  injured  and  in 
the  same  direction  in  which  he  liad  been 
moving;  that  his  attenUw  was  first  at- 
tracted to  the  antomoblle  by  the  sounding  of 
its  horn,  which  gave  two  signals  almost  si- 
multaneously;  that  upon  bearing  tiie  bom 
he  looked  back,  and  the  car  was  about  60 
feet  behind  him,  and  was  about  4  feet  fn»n 
tbe  right-hand  side  of  the  road,  and  was  Just 
In  tbe  act  of  swerving  towards  the  cen- 
ter; that  tbe  speed  of  tiie  machine  when  he 
first  saw  it  was  not  more  tham  10  miles  an 
hour,  and  it  was  about  coming  to  a  stop; 
that  the  highway  was  perfectly  smooth,  dry, 
and  level  at  the  place  of  the  accident,  and 
ran  In  a  stral^t  course,  affording  an  unob- 
structed view  in  both  dlrectlonB  for  a  long 
distance ;  that  until  the  witness  walked  back 
to  tbe  automobile  and  behind  it  he  did  not 
see  the  plaintiff,  who  was  lying  In  tbe  grass 
at  the  edge  of  the  macadam  on  tbe  rlgbt- 
band  side  of  tbe  road  about  20  feet  in  tbe 
rear;  that  the  car  was  then  standing  In  the 
center  of  the  road,  and  the  mud  guard  over 
the  right  front  wheel  was  bent ;  that  tbe  wit- 
ness and  the  defendant  assisted  the  plaintiff 
to  his  feet  and  asked  him  whetber  be  was  In- 
jured, but  be  appeared  to  be  daz^d  and  gave 
no  coherent  answer;   that  be  did  not  see 
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the  plaintiff  until  after  be  had  been  struck; 
that  wben  the  wltneaB  saw  the  machine  It 
was  thoroughly  under  control,  and  came  to 
a  stop  "Just  a  minute"  aXterwarda;  and  that 
the  plaintiff  left  the  scene  of  the  accident  in 
the  defraiduif 8  car. 

Aa  opposed  to  this  eridence,  there  was  tes- 
timony by  the  defendant  to  the  effect  that 
while  he  was  driving  with  hla  wife  and  two 
other  ladles  In  hla  automobile  on  the  occa- 
sion mentioned  he  noticed  a  man  about  a 
block  and  a  half  ahead  walking  along  the 
right-hand  side  of  the  road,  and  about  30 
feet  furtlier  on  there  were  two  other  men 
on  the  left-hand  side  of  the  road,  all  moving 
In  the  same  direction  as  the  machine;  that 
be  gave  a  warning  with  his  horn  when  he 
was  about  800  feet  behind  the  plaintiff,  and 
one  of  the  men  on  the  other  side  of  the  road 
further  ahead  looked  back,  though  they 
kept  on  walking,  but  the  plaintiff  did  not 
give  any  indication  of  having  heard  the  sig- 
nal ;  that  the  plaintiff  was  going  along  with 
his  head  down,  as  though  he  was  walking  In 
bis  sleep,  and  when  the  horn  was  sounded  he 
kept  right  on  and  did  not  look  around ;  that 
he  was  walking  on  the  edge  of  the  macadam 
and  occupied  2  feet,  more  or  less,  while  the 
two  men  on  the  left  were  using  4  or  5  feet 
of  the  traveled  roadway;  that  his  automo- 
bile was  in  the  center  of  the  road,  and  he  did 
not  change  its  course,  because  it  had  to  pass 
between  the  pedestrians  on  the  two  sides ; 
that  as  he  approached  them  he  disengaged 
the  clutch  and  let  the  machine  drift,  and  it 
was  then  moving  at  the  rate  of  8  or  10  miles 
an  hour;  that  wben  he  noticed  that  the 
plaintiff  did  not  hear  the  horn  he  kept  on 
sounding  it  coutlnually;  that  he  probably 
blew  it  half  a  dozen  times,  and  as  the  car 
got  abreast  of  the  plaintiff  he  turned,  ap- 
parently bearing  and  being  startled  by  the 
horn,  and  jumped  from  the  position  he  ^as 
in,  a  distance  of  2  or  3  feet  against  the  mud 
guard;  that  the  front  of  the  machine  did 
not  strike  him,  but  the  mud  guard  simply 
reeled  him  around  and  he  fell  to  the  ground 
on  his  arm,  which  was  thus  broken ;  that 
the  car  was  stopped  5  or  6  feet  beyood  the 
place  where  the  plaintiff  fell,  and  the  de- 
fendant and  one  of  the  ladies  got  out  and 
went  back  to  the  plaintiff  who  was  standing 
up  brushing  off  his  coat  and  looking  for  his 
hat,  which  they  floaUy  found  on  the  running 
board;  that  none  of  the  party  saw  the  plain- 
tiff lying  down;  and  that  he  got  In  the  auto- 
mobile, with  the  defendant's  help,  a  few 
minutes  after  it  had  been  stopped. 

The  testimony  of  the  defendant  is  support- 
ed by  that  of  the  other  occupants  of  the  car. 
All  of  these  witnesses  stated  that  the  plain- 
tiff said  be  became  bewildered  when  he  heard 
the  horn,  and  got  In  the  way  of  the  anto- 
moblle,  and  the  accident  was  due  to  his  own 
fault  There  were  depositions  to  the  same 
graieral  effect  from  two  pbysldans  who  at- 
toided  tike  plaintiff  at  the  defradanra  In- 


stance. Upon  this  subject  the  plaintiff  testi- 
fied that  he  not  describe  to  the  phyd- 
dans  how  the  aoddent  ha^ened,  and  that  he 
said  to  the  occupants  of  the  antomiririle  aft- 
er he  was  injured  that  he  was  sorry  his  arm 
vaB  brolnn,  but  he  was  not  in  a  conditi«w 
to  si^  mndi,  and  he  could  not  remember 
whether  or  not  he  made  any  further  state- 
ment 

The  appeal  in  the  case  has  been  taken 
from  a  judgment  for  the  plaintiff  entered  oa 
the  verdict  of  a  jury.  There  are  several  ex- 
ceptions In  the  record)  but  the  only  one 
pressed  by  the  appellant  refers  to  the  refusal 
of  the  court  below  to  Instruct  the  Jnzy:  First 
that  under  the  pleadings  and  evidence  no 
negUgmce  on  the  part  of  the  d^endant  had 
been  shown,  and  the  verdict  should  tJierefme 
be  in  his  favor;  and,  secondly,  that  by  Uie 
uncontradicted  evidence  the  plaintiff  was 
guilty  of  negligence  directly  contributing  to 
the  Injury  for  which  he  sues,  and  that  he  Is 
consequently  not  entitled  to  recover. 

In  order  to  accept  the  theory  of  the  in- 
structions thus  proposed,  we  should  have  to 
eliminate  from  the  record  the  evidence  offer- 
ed by  the  plaintiff  aa  to  the  circumstances  of 
the  accident.  The  testimony  of  the  defend- 
ant and  his  witnesses  presents  a  case  in 
which  he  appears  to  have  exercised  due  care 
to  avoid  a  collision  with  the  plaintiff,  and 
the  Injury  to  the  latter  Is  shown  to  have 
resulted  from  a  movement  by  him  which 
could  not  reasonably  have  been  anticipated. 
If  the  defendant's  verslcm  of  the  accident 
Is  correct,  he  was  operating  his  automobile, 
at  a  moderate  speed  and  with  due  warnings, 
along  the  center  of  the  road,  and  the  car  was 
passing  the  plaintiff  safely  at  a  distance  of 
three  feet  to  his  left,  wben,  In  a  state  of  be- 
wilderment, he  jumped  sldewlse  against  the 
mud  guard  across  the  intervening  space. 
Upon  such  facts  it  wontd  be  quite  difficult  to 
Impute  to  the  defendant  any  actionable  neg- 
ligence. But  the  testimony  ct  the  plaintiff 
and  of  his  witness,  Mr.  Bush,  tends  to  prove 
that  the  accident  occurred  under  materially 
different  conditions.  According  'to  the  plain- 
tUTs  narrative,  he  was  struck  by  the  ma- 
chine while  he  was  walking  on  the  extreme 
edge  of  the  traveled  way,  from  which  course 
he  had  not  deviated,  and  he  had  no  notice  of 
the  approach  of  the  car  until  the  instant  of 
the  collision.  This  is  in  harmony  with  Mr. 
Bush's  deposition  that  when  he  first  heard 
the  horn  sounded  he  looked  back  and  the  au- 
tomobile was  swerving  towards  the  center  of 
the  road  from  the  right,  and  the  plaintiff  was 
then  out  of  sight  In  the  rear,  where  he  was 
found  lying  In  the  grass  at  the  edge  of  the 
macadam.  The  plaintiff's  evidence  is  thus 
clearly  In  conflict  with  that  adduced  by  the 
defradant  upon  the  vital  Issue  in  the  case, 
and  has  a  direct  tendency  to  support  the 
theory  set  forth  in  the  declaration  that  the 
defendant  negligently  drove  his  automobile 
on  the  highway  in  sach  a  manner  aa  to  strike 
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and  Injure  the  plaintiff  In  passing  him  from 
the  rear,  without  having  given  him  doe 
warning  of  Its  approach,  although  he  was  ou 
the  margin  of  the  road,  and  its  width  was 
snfficlent  to  allow  of  the  movement  of  the  car 
without  risk  of  injury  to  hia  persoD. 

In  this  state  of  the  proof  the  case  could 
not  properly  have  been  withdrawn  from  the 
jury.  It  was  their  province  to  weigh  the 
conflicting  evidence  and  ascertain  the  facta 
There  was  cci-talnly  no  such  failure  of  testi- 
mony as  to  primary  negUgence  on  the  part  of 
the  defendant,  and  no  such  undisputed,  as 
well  'as  decisive,  act  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  as  would 
authorize  the  court  to  declare,  as  a  matter 
of  law,  that  there  could  be  no  recovery.  If 
the  admlsBloDa  of  fault  attributed  to  the 
plaintiff  were  to  be  treated  as  not  denied  in 
his  testimony,  they  conld  nevertheless  not  be 
held  to  be  conclusive  upon  the  question  as 
to  the  Bubmisslon  of  hia  case  to  the  jury  In 
view  of  hlB  sworn  and  jKMltlve  statement  as 
to  the  facts  In  issue.  Thompson  va  Negli- 
gence, i  7738;  Camden  £  C.  B.  B.  Go.  v. 
WUllams,  ei  N.  J.  Law,  646,  40  AtL  634. 

The  aM>eUant  has  dted  the  case  of  Seaman 
V.  Mott,  127  App.  Dir.  18,  110  N.  T.  Supp. 
1040,  as  holding  that  evidence  which  Is  said 
to  he  closely  analogous  to  that  contained  in 
this  record  was  not  legally  sufBdent  to  en- 
tltte  the  plaintiff  to  a  verdict  From  onr 
reading  of  the  opinion  In  that  case  we  are 
unable  to  agree  with  the  view  that  it  bears 
a  marked  resemblance  to  the  one  now  being 
decided.  The  pedestrian  who  was  Injured  in 
that  Instance  had  left  the  curb  and  was 
crossing  the  roadway  on  the  north  side  of 
Columbus  Circle  near  Flfty-Nluth  street.  In 
the  city  of  New  York,  and,  after  proceeding 
about  10  feet,  be  was  struck  by  an  automo- 
bile. The  case  was  held  to  be  legally  incom- 
plete, because  the  testimony  did  not  tend  to 
prove  that  the  chauffeur  was  iuattentive,  or 
that  he  drove  improperly,  or  that  he  had  rea- 
son to  *belleve  that,  if  he  proceeded,  the  plain- 
tiff would  continue  on  bis  way  so  as  to  come 
in  contact  with  the  car.  Such  considerations 
do  not  apply  to  the  case  now  before  us  in  so 
far  as  It  la  presented  ou  the  plaintiff's  proof. 
The  injury  here,  as  thus  shown,  was  not 
sufTered  by  a  pedestrian  who  was  crossing  a 
public  thoroughfare,  but  by  one  who  was  on 
the  edge  of  the  road,  where  It  was  not  likely 
that  he  would  be  In  the  way  of  those  using 
other  means  of  travel.  The  negligence  charg- 
ed here  consisted  In  driving  an  automobile 
so  close  to  a  person  thus  situated,  while 
passing  him  from  the  rear,  as  tp  bring  the 
side  of  the  car  in  collision  with  him  as  he 
WRH  pursuiug  his  course  in  obvious  ignorauce 
of  its  approach.  There  can  be  no  doubt  that 
such  an  undue  appropriation  of  a  highway  to 
the  injury  of  one  who,  like  the  plaintiff,  was 
lawfully  entitled  to,  and  was  merely  avail- 
ing himself  of,  its  reasonable  use  would 


amount  to  actlonahle  negligence.  This  Is  the 
theory  of  the  declaration  filed  In  the  case, 
and,  as  there  was  some  testimony  in  its  sup- 
port, we  must  hold  that  the  trial  court  ruled 
correctly  in  refusli^  to  direct  a  verdict  for 
the  defendant. 

The  other  ezcepti<nis,  while  not  urged  by 
the  appellant,  have  been  given  due  consldera- 
tioD,  but  we  find  no  reversible  error  In  any 
of  the  rulings. 

Judffnent  aflinned  with  costs. 


BOTH  et  oL  V.  STDEBEEN  «t  aL  (So.  lOJ 
(Court  of  Appei^  of  ICaryland.  Dec.  10, 1914.) 

1.  EquiTT    (I  147*}— MULTXFAmOUSNEaS  IN 

BlLl,. 

The  objection  of  maltKarioasneBs  raises 
merely  a  gueation  of  convenience  in  conducting 
the  suit,  and  does  not  deal  with  the  merits, 
but  the  court  In  its  discretion  decides  whether 
the  causes  of  action  alleged  should  be  split, 
or  whether  one  or  more  defendants  have  suffi- 
cient interest  to  be  a  proper  party. 

[Ed.  Note. — For  other  caaen,  see  Equity,  Cent 
Dis.  fi  340 ;  Dec.  Dig.  g  147.»] 

2.  Equity    (|   230*)— Buj/— Deudbber— Ad- 

inSBIOITS. 

The  truth  of  the  allegations  of  a  Ull  well 

pleaded  are  admitted  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  5  404 ;  Dec.  Dig.  J  230.*] 

3.  Equity  (5  148*)— PLBADiifa— Mui,tifabi- 

OURNESS. 

Where  a  bill  Is  framed  on  the  theory  that 
two  defendants  were  members  of  a  syndicate 

for  the  joint  benefit  of  all  the  parties  thereto, 
who  were  also  made  parties,  either  plaintiff  or 
defendant,  and  such  defendants  refused  to  pay 
over  money  coming  into  their  hands  by  a  sale 
of  the  property,  the  bill  is  not  multifarioua, 
though  the  defendants  received  the  money 
through  distinct  violations  of  the  agreemenL 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  341-367;  Dec.  Dig.  |  148.*] 

4.  Equity  (J  149*)— Paktiks— MisjoiNOEa  of 
Complainants. 

Where  a  bill  is  framed  on  the  theory  that 
the  parties  to  the  suit  were  all  members  of  a 
syndicate  afterwards  formed  into  a  corpora- 
tion, under  the  agreement,  and  that  two 
named  defendants  failed  to  account  for  money 
coming  into  their  hands  for  the  joint  benefit  of 
all,  it  is  not  a  misjoinder  of  complainants  to 
make  th-»  corporation  a  party. 

[Ed,  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §§  342,  368-370;  Dec.  Dig.  f  149.*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;  James  H.  Ambler,  Jndg& 

**To  be  officially  reported." 
-  Suit  by  Ernest  A.  Stuerken  and  others 
against  John  C  Both  and  Henry  HerteL 
From  an  order  overruling  demurrers  to  the 
complaint,  defendants  appeal.  Affirmed,  and 
cause  remanded. 

Argued  before  BOYD,  C.  J.,  and  BBISCOB; 
BTJBEB,  THOMAS,  PATTISON,  UBNEB, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

William  Colton,  of  Baltimore,  for  appel- 
lants.   Frank  O.  Turner,  of  Baltimore,  for 

appelleea 
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CONEn^ABIiB,  J.  stills  appeal  la  from  an 
coder  orermUng  demuneifl  of  tbe  appeUants, 
filed  to  an  amended  bill  of  complaint 

The  biU  alleges  that  aU  of  the  parties,  both 
plaintUb  and  defendants,  with  the  exception 
of  tbe  complaining  corporation,  associated 
themselves  togetiier  for  the  purpose  of  form- 
ing a  corporation  for  tbe  purpose  of  carrying 
on  the  sand  and  grarel  business;  that  prior 
to  the  formation  of  the  corporation,  and  in 
pursuance  of  tbe  plan  agreed  upon  by  the 
members  of  the  ^dlcate,  options  to  pur- 
chase were  secured  upon  two  separate  parcels 
of  property.  One  of  said  opUons  was  taken 
In  the  name  of  Oeorge  Scbamberger,  the  con- 
sideration therefor,  $300,  being  paid  by  the 
said  Scbamberger  and  John  T.  Scheu,  both 
being  members  of  the  syudioate  and  two  of 
the  complainanta  The  other  option  was  tak- 
en in  the  name  of  Henry  Hertel,  one  of  the 
defendants.  It  la  alleged  that  the  said  op- 
tions, although  taken  in  the  individual  names 
of  members  of  the  syndicate,  were,  under  the 
terms  of  the  agreement  entered  into  by  all 
of  the  members,  intended  to  be  for  the  Joint 
benefit  of  all  the  parties  to  the  enterprise, 
and  were  to  be  assigned  to  tihe  corporation 
later  to  be  formed, 

Tbe  bill  further  alleges  that  a  charter  was 
obtained  from  the  state  of  Virginia,  and  the 
Atlantic  Sand  ft  Orarel  Company,  Incorporat- 
ed, was  formed,  and  that  4,000  shares  of  the 
common  stock  of  said  company  were  sub- 
scribed for  by  George  A.  Frlck,  a  member  of 
tbe  syndicate,  to  be  held  by  him,  by  agree- 
ment, for  all  the  members  of  the  syndicate, 
and  to  be  equitably  distributed  among  them, 
as  might  thereafter  be  agreed  upon.  In  ac- 
cordance with  the  services  rendered,  respec- 
tively ;  it  having  been  agreed  upon  that  the 
coDsideratlon  for  the  stock  should  be  the 
transfer  to  the  corporation  of  the  optl^ms  se- 
cnred  by  the  efforts  of  the  individual  mem- 
bers of  the  syndicate. 

It  Is  alleged  that  dlfSculty  was  experienced 
in  obtaining  subscriptions  for  the  stock  of 
the  company,'  and  that  it  became  necessary 
to  obtain  extensions  of  time  on  the  options, 
and  that  these  extensions  were  secured 
through  the  eflorte  of  three  of  the  plaintiffs, 
althongh  the  money  payments  required  there- 
for were  made  through  advances,  to  the 
extent  of  $8,500,  made  by  John  C.  Both,  one 
of  the  defendante;  that  It  was  nnderatood, 
by  and  between  Both  and  the  other  members 
of  the  syndicate,  that  the  advances  were  not 
made  for  Ills  individual  braieflt,  but  for  the 
benefit  of  the  enterprise,  and  that  the  said 
Roth  agreed  to  take  preferred  stock,  on  ac- 
count of  said  paymento  and  other  paymmts 
to  be  made  by  him,  to  tbe  extent  of  $15,000 ; 
that,  at  the  request  of  BoQi,  the  optltms  se- 
cured were  asdgned  to  him  as  security  for 
the  advances  made  and  to  he  made,  then  for 
tlie  boieflt  €t  himself  and  associates,  and 
then  to  be  assigned  to.the  cnporation. 

It  Is  farther  alleged  that  offers  to  purchase 


the  prc^>ertle8,  under  contracts  Of  optUm, 
were  made,  and,  after  aerial  consultations 
among  the  members  the  syndicate,  it  was 
determined  to  a^  and  the  properties  were 
sold;  tlut  after  the  payment  of  the  balance 
due  and  tbe  payment  of  the  advances  made 
by  John  0.  Roth  and  oUiers,  and  certain  ex- 
penses and  fees,  there  remained  In  the  hands 
of  Both  the  sum  of  $8,450,  wht<di  tbe  said 
Both  has  refused  to  account  for. 

It  is  further  alleged  that,  unknown  to  the 
other  members  of  the  syndicate,  Heury  Her- 
tel received  commicslous  from  the  vendors 
of  the  properties  to  the  amount  of  $1,871.25, 
and  refuses  to  account  for  the  same  with  his 
associates,  contrary  to  the  agreement  that 
the  transactions  were  to  be  for  the  Joint 
benefit  of  the  members  of  the  syndicate,  and 
that  tbe  said  Hertel  was  acting  for  his  as- 
sociates at  their  suggestion  and  request,  and 
for  them  and  himself. 

The  prayers  of  the  bill  are  that  the  de- 
fendants answer  and  discover  and  set  forth 
all  sums  received  by  them  from  said  sale  or 
land ;  that  the  said  Henry  Hertel  set  forth 
all  profltd  received  by  him,  either  as  com- 
mission or  otherwise;  that  the  defendants 
account  with  the  Atlantic  Sand  &  Gravel 
Company,  Inc.,  and  with  the  other  plaintiffs, 
for  the  proflte  of  said  land  sold;  that  the 
defendants  may  be  deemed  to  pay  over  to  the 
Atlantic  Sand  &  Gravel  Company,  Inc.,  or  un- 
to your  orators,  as  tbe  court  may  determine, 
all  sums  of  money  by  them,  or  either  of  them 
due  unto  the  Atlantic  Sand  &  Gravel  Co., 
Inc.,  or  unto  your  orators  as  the  court  may 
determine,  on  account  of  the  profits  derived 
from  the  sale  of  the  said  land,  or  for  moneys 
received  on  account  of  commission  or  other- 
wise for  negotiating  the  purchase  and  sale  of 
the  said  land  described  In  the  bill  of  com- 
plaint; and  that  the  court  may  decree  the 
proper  distribution  of  the  stock  In  the  Atlan- 
tic Sand  ft  Gravel  Company,  Inc.,  sobscrlbed 
for  by  the  said  George  A,  Frlck,  for  himself 
and  associates. 

The  defendants  filed  separate  demurrers  to 
the  amended  bill,  and  upon  their  being  over- 
ruled, this  appeal  was  taken. 

[1]  The  ground  relied  upon  in  support  of 
the  demurrers  Is  that  the  bill  is  multifarious. 
AU  of  the  authorities  concede  that  It  is 
imptffislble  to  state  arbitrarily  an  tnfiexlble 
rule  as  to  what  will  or  will  not  render  a  bill 
defective  because  of  maltlfariousness.  The 
courte  have  always  exercised  a  sound  discre- 
tion In  determining  whether  tbe  subjectmat- 
ters  of  the  salt  are  properly  joined  or  not, 
and  whether  ttie  parties,  plaintiffs  or  de- 
fendants are  also  properly  Joined  or  not 
Hie  definition  given  Lord  Gottoiham  in 
Campbell  v.  MacKay,  1  MyL  ft  Or.  603,  has 
ccone  to  be  more  generally  recognlied  and 
followed  by  tbe  text>book  writers  and  courts 
than  any  ottier.  In  sabetanoe,  lie  aaya,  It  ex- 
ists wbai  a  party  is  able  to  say  he  la  bron^t 
as  a  defendant  mmn  a  record  with  a  large 
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portion  of  which,  and  of  tho  case  made  by 
whlcSi,  be  has  no  concern  whatever,  hot  that 
It  does  not  exist  in  a  case  where  It  appears 
that  the  complainants  have  commcm  Interest 
and  the  defendants  are  Interested  in  all  the 
different  questions  raised  upon  the  record 
and  the  suit  has  a  eommtm  object  The  ob* 
jeetton  of  multlftrionsness  raises  merdy  a 
question  of  convenience  in  conducting  the 
suit  It  does  not  go  to  the  merits  of  the 
complainant's  case  and  call  upon  the  court  to 
decide  whether  the  complainant  has  a  case 
against  any  of  the  defendaDts,  but  the  court 
in  dealing  with  it,  la  simply  called  upon  to 
exercise  Its  discretion,  and  to  decide  wiietber 
both  or  all  the  causes  of  action  set  forth  In 
the  bill  should  be  tried  in  a  single  suit,  or 
should  be  split  up  and  tried  In  two  or  more 
suits,  or  whether  a  defendant,  who  Is  a  nec- 
essary p&Tty  in  respect  to  one  or  more  mat- 
ters covered  by  the  bill,  has  a  sufficient  in- 
terest in  or  connection  with  the  other  mat- 
ters involved  In  the  suit  to  make  him  a  prop- 
er party  in  respect  to  such  other  matters. 
As  stated  by  the  Chancellor  in  Dunn  v. 
Cooper,  3  Md.  Ch.  46,  "due  regard"  should 
be  had  to  "the  Important  object  of  advanc- 
ing Justice,  by  avoiding,  on  the  one  hand, 
the  multiplying  of  unnecessary  litigation,  and 
on  the  other,  the  involving  of  suitors  In  need- 
less and  oppressive  expenses.  The  difficulty, 
Indeed  the  impossibility,  of  laying  down  any 
rule  or  abstract  proposition  as  to  what  con- 
stitutes multifariousness,  wlUch  can  be  made 
nnlTersatly  applicable.  Is  conceded  on  all 
bandB."  That  which  was  said  so  long  ago  Is 
Just  as  applicable  to-day.  See  Story's  Eq. 
PI.  U  B30-640;  Beach,  Eq.  Fr.  5}  11&-119; 
Williams  T.  West  2  Md.  198;  Kunkel  v. 
MarkeU.  26  Md.  409;  Xeal  v.  Bathell,  70  Md. 
692,  17  Atl.  566 ;  Fiery  v.  Bmmert  36  Md. 
464;  Whitman  t.  Surety  Co.,  110  Md.  421, 
72  Atl.  1042. 

Several  of  the  Maryland  cases,  for  In- 
stance, White  y.  White.  5  Gill,  869,  involved 
the  settlement  of  two  or  more  partnerships  in 
which  some  of  the  defendants  were  connected 
with  one  or  more  partnerships,  but  totally 
unconnected  with  and  disinterested  in  the 
others.  This  court  held,  on  demurrer,  the 
bin  bad  for  multifariousness,  because  It  was 
improper  to  subject  defendants  to  the  costs 
and  delays  Incident  to  the  trial  of  matters 
in  which  they  had  no  Interest  or  concern. 

[2,  3]  In  the  present  case,  the  truth  of  the 
allegations  of  the  bill  well  pleaded  being 
admitted  by  the  demurrers,  can  the  defend- 
ants contend  that  they  are  not  concerned 
with,  and  have  no  interest  in,  the  outcome  of 
the  cause  of  action  each  against  the  other? 
The  entire  question  to  be  determined  is 
whether  or  not  the  agreement  entered  into 
by  all  of  the  parties,  has  been  broken  and 
violated  by  the  two  defendants;  one  in  one 
manner  and  the  other  in  another.  The  Inju- 


ries alleged  arose  out  of  the  same  transaction 
and  over  the  same  subject-matter.  If  the  de- 
fendant  Both  la  liable,  the  defendant  Hertel 
Is  Interested  to  the  extent  of  bis  proportion 
of  the  inroflts,  and  If  both  are  liable,  then 
are  both  Interested  to  the  extent  of  their 
respectlTe  shares.  The  fonntalnbead  of  the 
entire  bill  is  the  agreement  and,  alQioagh 
the  defendants  are  charged  with  distinct  tIo- 
latlons  of  It  we  see  no  reason  why  these 
charges  should  not  be  heard  together  and  the 
whole  difficulty  adjusted  In  one  suit  rather 
than  have  recourse  to  strata  actions,  lliey 
all  entered  together  Into  one  general  under- 
taking,  and  now  that  differences  have  grown 
out  of  that  same  transaction,  It  certainly  is 
eqiedlent  for  all  hands  that  they,  since  they 
are  so  closely  connected,  should  be  settled  at 
one  time.  In  fact  it  seems  rather  difficult  to 
see  bow  complete  Justice  could  be  done 
tween  all  parties  other  than  by  tUs  action. 

[4]  That  the  corporation  was  made  a  party 
plaintiff,  in  our  opinion,  does  not  create  a 
misjoinder  of  plaintiffs.  It  Is  true,  in  one 
sense  of  the  word,  that  their  interests  are  in 
conflict,  but  from  the  allegations  of  the  bill 
there  Is  no  such  conflict  as  would  prevent  the 
joinder,  for  relief  for  each  class  of  plalnUf^i 
is  not  asked  for,  in  a  spirit  of  antagonism; 
but  with  a  full  recital  of  the  facts  the  court 
l3  asked  to  give  such  relief  as  la  proper  from 
those  facts.  Practically  It  is  immaterial  to 
which  class  it  is  awarded,  for  the  parties  are 
all  of  those  Interested  in  the  corporation. 

The  order  will  accordingly  be  affirmed. 

Order  affirmed,  cause  remanded,  with  coats 
to  the  appellees. 


MAYOB  AND  COUNCIL  OF  CITY  OF  WIL- 
MINGTON V.  THOMAS. 
(Superior  Court  of  Delaware.   New  Castle. 
Dec.  17,  1914.) 

Mdnicifal   Corpobations    (g    978*)  —  Tax 
SAtEs— PaocEBniNGS  —  Mahdatobt  Pbovi- 

SIONS. 

The  provision  of  Act  AprU  19,  1883  (17 
Del.  Laws,  c.  207,  f  91),  requiring  the  asseaawr 
and  collector  to  advertise  a  list  of  tbe  persons 
whose  taxes  are  unpaid^  with  a  brief  descrip- 
tion of  tbe  realty  taxed,  is  mandatory,  and  c(w- 
piiance  therewith  must  be  shown  by  the  certifi- 
cate of  the  solicitor  filed  in  tbe  office  of  tba 
prothonotary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  2104r-2119;  Dec. 
Dig.  §  978.*] 

Action  by  the  Mayor  and  Council  of  the 
City  of  Wilmington  against  Yictm  S.  Thom- 
ss,  to  collect  taxes.  On  rule  to  show  cause, 
Judgm^t  for  the  taxes  set  aside. 

Argued  bel!ore  PENNEWILL,  O.  J.,  and 
BOTCB  and  RICE,  JJ. 

Daniel  O.  Hastings,  City  SoL,  of  Wilming- 
ton, for  plaintiff.  Andrew  O.  Gray,  of  Wil- 
mington, for  defendant 

Bule  to  show  cause  why  a  Judgment  for 
city  taxes,  entered  on  a  certificate  filed  by  Che 


•For  otbu*  cases  soe  sams  topic  and  section  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Aep'r  Indexes 


Digitized  by 


Google 


DeU 


DU  ROSS      PHILADELPHIA,  B.  A  W.  B.  Ca 


811 


dty  solicitor  with  the  prothonotaryt  under 
chapter  ^7,  section  91,  volume  17,  Laws  of 
Delaware,  ahonld  not  be  set  astdew 

PENNEWILL,  C.  deUvertng  the  opin- 
ion of  the  conrt: 

In  the  above  case  a  rule  was  Issued  com- 
manding the  mayor  and  council  of  the  dty 
of  Wilmington  to  show  canse  why  the  judg- 
ment entered  In  this  case  should  not  be  set 
aside. 

The  certificate  was  dellTered  to  the  dty 
solicitor,  and  by  Mm  directed  to  be  filed  by 
the  prothonotary,  In  pursuance  of  sectlcm  91, 
chapter  207,  volume  17,  Laws  of  Delaware, 
which  was  fully  set  out  In  the  case  of  the 
City  against  Barsky,  reported  In  90  Atl.  217- 

The  Judgm^t  1b  sou^t  to  be  set  aside  in 
this  case  as  it  was  in  the  Barsky  Case,  on 
the  ground  that  the  same  is  invalid,  Illegal 
and  void.  Spedflcally,  It  Is  contended  that 
the  reQuiremeats^of  the  statute,  under  whldi 
alone  such  a  Judgment  could  be  entered,  were 
not  complied  with. 

The  facts  are  not  disputed. 

The  court  fed  constrained  to  set  aBlde  the 
Judgment  entered  in  this  case  for  reasons 
that  are  obvious  and  not  disputed  by  the  dty 
solicitor.  Indeed  the  decision  given  in  the 
somewhat  similar  case  of  the  City  v.  Barsky 
at  the  January  term  of  this  court,  wherein 
It  was  held  that  certain  provisions  of  section 
91  of  the  statute,  chapter  207,  volnme  17, 
Laws  of  Delaware,  are  mandatory,  and  must 
be  shown  by  the  certificate  filed  in  the  ofllce 
of  the  pruthonotary,  to  have  been  complied 
with,  Is  decisis  of  the  present  case. 

Bat  while  we  are  compelled  to  set  aside 
the  Judgment  we  do  not  dedde  that  the  tax 
for  which  it  was  entered  is  extinguished  or 
nncoUedlble,  if  certain  ai^ropriate  legisla- 
tion is  enacted.  All  that  we  dedde  is  that 
it  is  tmcoUectible  under  the  statnte  In  pur- 
soance  of  which  the  proceedings  were  taken. 
There  may  be.  and  no  doubt  are  many  city 
'  taxes  in  like  situation ;  and  the  present  law 
Is  not  only  entirely  inadequate,  but  in  gome 
respects  Its  provisions  arc  uncertain,  and  in 
others  InconslateDL 

For  example,  In  one  part  of  section  81.  the 
collector  is  authorized  to  sell  the  tazable's 
real  estate  without  advertising  the  delin- 
quent taxables.  and  in  a  subsequoit  part  he 
is  required  to  advertise  sach  taxables  be- 
fore he  can  sell.  The  statute  provides  that 
the  tax  shall  be  a  lien  for  four  years,  while 
the  coUector  is  elected  tor  only  two  years, 
and  his  term  extended  for  six  months  longer 
In  order  that  he  may  collect  delinquent  taxes 
not  previously  collected.  So  it  appears  that 
his  authority  to  collect  Is  ended  before  the 
Uen  of  Che  tax  Is  gone,  and  it  la  by  no  means 
certain  that  his  successor  can,  under  t^e 
present  law,  collect  a  tax  the  warrant  for 
which  was  not  issued  to  him.  Other  incon- 
sistences and  uncertainties  In  the  law  might 


be  mentioned,  but  enough  have  been  stated  to 
make  It  clear  that  there  should  be  a  revision 
of  the  law  respecting  the  collection  of  taxes 
in  the  dty  of  Wilmington,  and  that  the  need- 
ful and  appropriate  legislation  should  be 
enacted  at  the  nut  session  of  the  Legisla- 
ture. 

Certainly  some  one  should  have  the  power 
to  collect  tlie  tu  during  the  existence  of  Its 

Uen. 

The  Judgment  InTolved  In  tbla  case  Is  set 
aside. 


DU  BOSS  T.  PHILADELPHIA,  B.  A  W. 
R.  CO. 

(Superior  Court  of  Delaware.   New  Casfle< 
Dec.  17,  1914.) 

L  Raii,boads  (I  S44*)— Cbossino  Aooxdent^ 

Actions— Decurati  ON . 

In  an  action  for  injuriea  In  a  crossing  col- 
lision, a  count  alleging  that  the  croBsing  wag  a 
peculiarly  dangeroaB  one  because  of  facta  there* 
m  alleged,  that  it  was  defendant's  duty  to  give 
such  timely  notice  or  warning  of  tbe  approach 
of  its  train  as  the  unuanal  and  peculiar  dan- 
gers demanded,  that  tbe  defendant  not  regard- 
ing its  duty,  negligently  drove  a  train  at  a  great 
rate  of  speed  across  toe  highway,  without  giv- 
ing due  and  timely  notice  or  wamlug  of  its  ap- 
proach, in  that  it  did  not  place  a  flagman, 
watchman,  or  proper  signal,  or  maintain  a  safe- 
ty gate  at  the  crossing,  was  not  d^ective  on 
the  ground  that  there  was  no  duty  on  the  part 
of  ue  company  to  station  a  flagman  or  watch- 
man or  maintain  a  safety  gate,  as  the  declara- 
tion did  not  allege  that  such  was  Its  diity,  or 
that  Its  failure  to  station  a  flagman  or  watcn- 
man,  or  to  maintain  a  safety  gate,  was  negli- 
gence, but  merely  pleaded  these  as  tending  to 
show  that  defendant  negligently  failed  to  give 
due  and  timely  notice  of  tbe  train's  approach, 
and  this  was  not  such  a  pleading  of  matters  of 
evidence  as  made  the  count  bad  In  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  M  1107-1112;  Dec  Dig.  |  S44.*] 

2.  Railboads  (S  S44*>— Gaossino  Aooidint— 

AcrioKs— Declaration. 

In  an  action  for  injuries  in  a  crossing  ac- 
cident, which  it  was  alleged  was  a  peculiarly 
dangerous  one,  an  allegation  that  defendant 
failed  to  give  due  and  timely  warning  of  the 
approach  of  the  train  to  such  crossing  sufB- 
ciently  Informed  defendant  of  the  act  of  negli- 
gence chained,  as  the  duty  to  give  due  and 
timely  notice  was  not  so  complicated  or  so 
varied  in  its  performance  as  to  require  a  more 
specific  allegation. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  85  1107-1112 ;  Dec.  Dig.  {  344.«] 

Action  by  Joseph  N.  Du  Ross  against  the 
Philadelphia,  Baltimore  &  Washington  Rail- 
road Company.  On  demurrer  to  a  count  In 
the  declaration.   Demurrer  overruled. 

Action  of  trespass  on  the  case  (Na  93, 
Mardi  term,  1914),  brought  by  the  plaintiff 
against  the  defendant  railroad  company  ta 
recover  damages  for  personal  Injuries  aliased 
to  have  been  occaslimed  throu^  the  negli- 
gence of  the  deftodant.  General  demurrer  to 
the  seventh  count  of  plalntitTs  declaration. 

The  fftcta  appear  in  the  opinion  of  the 
court 

Argued  before  BOTCB  and  RICE,  JJ. 
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Edwin  R.  Godiran,  Jr.,  and  Beabm  Sat- 
terthwalte,  Jr..  both  oC  Wllmbiffton,  for  plain- 
tiff. Andrew  O.  Oray,  <tf  Wilmington,  for 
defendant 

RICE,  J.,  delivering  the  opinion  of  the 
court: 

This  action  was  brought  by  Joseph  N.  Dn 
Robs,  the  plaintiff,  against  the  defendant  rail- 
road company,  to  recover  damages  for  per- 
sonal Injuries,  resulting  from  a  colUsloh  of 
a  wagon  In  which  the  plaintiff  was  riding, 
and  a  train  (^enited  by  the  deftodant  com- 
pany. 

The  defendant  demurred  generally  to  the 
seventh  count  in  the  declaration. 

[1]  The  plaintiff  alleges  the  crossing  In 
question  to  be  a  peculiarly  dangerous  one 
and  sets  forth  in  detail,  the  circumstances 
and  surroundings  which  make  It  so ;  that  it 
was  the  duty  of  the  defendant  to  give  such 
timely  notice  or  warning  of  the  approach  of 
its  locomotive  and  train  of  cars  to  the  cross- 
ing, as  the  unusual  and  peculiar  dangers 
thereof  demanded;  that  the  defendant  not 
regarding  its  duty  In  this  resi)ect,  did  negli- 
gently and  carelessly  drive  and  propel  a  cer- 
tain locomotive  and  train  of  cars  at  a  great 
rate  of  speed  in  a  northerly  direction  across 
the  public  highway,  without  giving  due  and 
timely  notice  or  warning  of  the  approach  of 
the  locomotive  and  train  of  cars,  in  that  It 
did  not  place  a  flagman,  or  watchman,  or 
proper  signal,  or  maintain  a  safety  gate  at 
said  crossing,  whereby  the  wagon  in  which 
the  plaintiff  was  riding  was  struck  and  the 
plaintiff  injured,  etc. 

Counsel  for  the  defendant  claims  that 
there  was  no  duty  on  the  part  of  the  com- 
pany to  station  a  flagman,  watchman,  or 
maintain  a  aatetj  gate  at  the  crossing  in 
question.  * 

It  will  be  noticed  that  the  plaintiff  avers 
It  was  the  duty  of  the  defendant  to  give  such 
due  KQd  timely  notice  or  warning  of  the  ap- 
proach of  its  locomotive  as  the  peculiarly 
dangerous  character  of  that  particular  cross- 
ing demanded.  The  charge  is  made  that  the 
def«idant  negligently  failed  to  perform  this 
duty,  in  that  It  did  not  station  a  flagman, 
etc.,  at  the  crossing  in  question. 

While  the  plaintiff  does  state  that  the 
defendant  failed  to  place  a  flagman,  etc.,  at 
the  crossing,  he  does  not  <Aarge  that  it  was 
the  defendant's  duty  to  do  so,  nor  that  the 
company's  negligence  was  Its  failure  in  this 
respect  This  atatement  on  the  pert  of  the 
plftlntur  la  pteadlng  some  of  tbe  t&Cts  and  dr^ 
cumstancea  by  means  of  which  he  intends  to 
proTo  that  the  defendant  negligently  failed 
to  give  doe  and  timely  notice  of  the  approach 
of  its  train  to  the  ctoeamg. 

[2]  The  av«-ment  tAat  the  defendant  faUed 
to  give  due  and  Umely  wanilng  dlsdoaes  tiae 
negligence  charged  against  It  The  du^  to 
give  due  and  timely  notice,  Is  neither  so  com- 


plicated, nor  so  ▼axled  In  its  performance, 
that  the  defeodnnt  is  not  Infonaed  of  Oie  act 
of  negligence  with  which  It  Is  charged.'  hot- 
land's  Brickyard  Crosdng  Cases  a)eL  191^ 
91  AtL  28S. 

But  the  fact  that  the  plaintiff.  In  his  plead- 
ing has  gone  fnrUier  tiian  reqniied  by  law, 
and  pleaded  some  of  the  fftet*  entering  Into 
the  defendant's  failure  to  give  doe  and  time- 
ly warning.  Is  not  pleading  matten  of  evi- 
dence to  th«  extent  that  will  make  the  count 
bad  In  law  by  reasm  thereof. 

We  are  of  the  opinion  that  the  eoont  Is 
good  in  law,  and  we  therefore  overmle  the 
demurrer. 


WHITTINGTON  v.  PHIIADSUfHIA,  B.  ft 
W.  R.  00. 

(Superlw  Gourt  of  DeUware.   Kent   Oct  26, 

1914.) 

1.  CaSBIBBB  (g  S14*)— INJUBIKS  TO  PABSEHGXB 

—Plea  DIN  G — Plaintiff's  •  Relation. 

Where  a  complaiot  for  injuries  to  a  paa- 
aenger  Bpecifically  alleged  that  plaintiff  was  a 

fiassenger  at  the  time  she  was  injured  by  de> 
endaut'B  negligence,  plaintiff'a  relation  was  suf- 
ficiently aUeaed,  without  a  further  averment  a» 
to  whether  she  was  a  passenger  for  pay,  or  by 
invitation,  courtesy,  or  permission  of  defendant, 
without  pay. 

[Ed.  Note. — For,  other  cases,  see  Carriers, 
Cpnt.  Dig.  »  1260,  1270,  1273,  1274,  1276- 
1280  ;  Dec.  Dig.  8  314.*] 

2.  CaKBIEBS  (§  314*)— INJTJBIEB  TO  PaSSBNOEB 

—Ejection  fbom  Tbain—Deoubation. 
A  declaration  alleging  that,  while  plaintiff 
was  a  passenger  on  defendant's  train,  Bhe  was 
struck  by  one  of  defendant's  servants  acting 
within  the  scope  of  his  employment,  sufficleatly 
alleged  defendant's  liability  for  the  assault. 

[Ed.  Note.~-For  other  cases,  see  Carriers, 
Gait  Dig.  »  1260,  1270.  12TB,  1274,  127fr- 
1280;  DScBig.  I 

Action  by  Eleanor  M.  Wblttlngton  against 
the  Philadelphia,  Baltimore  &  Washington 
Railroad  Company  for  personal  Injuries  to 
plaintiff  as  a  passenger  on  defendant's  train. 
On  general  aud  special  demurrers  to  each 
count  of  the  declaration.  Oremiled. 

Argued  before  PVNKBWIUj,  OL  J.«  and 
BOTGD,  J. 

James  H.  Satterficild  and  W.  Watson  Har- 
rington, both  of  Dover,  for  plaintiff.  George 
BC  Jones,  of  Dover,  for  defendant 

PBNNEWIUj,  OL  J.,  deliTerlng  the  mrin- 
ion  of  the  court: 

In  several  counts  of  her  dedantion  ffled 
In  this  case  the  plaintiff  has  averred  that 
she  was,  at  the  time  of  receiving  the  In- 
juries complained  o^  a  passeimer  of  the  de- 
fendant company,  for  tEanqtortatlon  on  a 
train  running  from  Clayton  to  Smyrna  in 
this  connty. 

[1]  The  deftedant  dramnred  goierally  and 
specially  to  each  of  said  counts,  the  g^oond 
or  cause  of  its  objection  being  that  the  plain- 
tiff's relation  of  passengm  Is  not  soflldently 
averred.  It  is  contended  that  the  true  char- 
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acter  of  tbat  relatl<»i  should  be  stated, 
wbether  It  be  that  of  passenger  .for  pay,  or 
passenger  hy  Invitation,  courtesy  or  permis- 
sion of  the  defendant  without  pay. 

Undonbtedly  it  should  appear  to  the  court 
from  the  plaintiff's  narr.  tbat  she  was  not 
a  trespasser  on  defendant's  train  at  the 
time  of  her  injury,  and  the  aTcrmait  that 
ahe  was  a  passenger  Is  we  think  a  sufficient 
statement  of  that  fact 

But  it  Is  not  essential  that  the  declaration 
should  state  spedfically  the  cliaracter  of  the 
passenger's  relation,  wbether  for  pay  or 
otherwise,  because  if  she  was  lawfully  and 
rightfully  <m  the  train  as  a  passenger,  and 
was  Injured  on  account  of  ttie  defendant's 
ne^lgenpe.  Gihe  would  be  entitled  to  recorer. 
In  such  case  Oie  defendant  owed  Uie  plalnUfl 
some  duty  and  was  required  to  exercise  some 
care  and  drcamspectltm  in  her  transporta- 
tion. Even  though  the  degree  of  care  re- 
quired would  depend  upon  the  character  of 
the  pa8saiger*s  rdatlon,  wbether  for  pay  oe 
without  pay,  upon  which  question  we  express 
no  oidnlon.  atUl  fbe  court  are  clear  tbat 
the  plalndif  was  not  required,  in  her  dec- 
laration, to  show  what  degree  of  care  should 
hare  been  enrdsed.  If  by  the  plaintUTs 
relation  to  the  defendant  some  duty  was  im- 
posed and  some  care  required,  and  by  rea- 
son ot  the  failure  of  the  defendant  to  per- 
form tbat  duty  and  ezerdae  tbat  care  the 
plaintiff  was  injured,  then  the  UabUlty  of  the 
defendant  is  sufficiently  averred  and  fiie 
pleading  .Is  sufficient 

[2]  There  Is  a  further  objection  to  the 
serenth,  eighth  and  tenth  counts,  In  that  the 
allegation,  "that  Oe  striking  of  the  plaintiff 
after  s^  was  ejected  from  the  train  and 
that  ttie  i)er8oii  in  charge  of  the  train  was 
acting  within  the  scope  of  his  employment 
when  Uie  later- assault  took  jAace,"  fhils  to 
show  any  llaUlity  on  the  part  of  the  rail- 
road company. 

It  Is  averred  that  the  person  who  stmCk 
the  plaintiff  was  at  the  time  a  servant  of  the 
defendant,  and  acting  wltliin  the  scope  of  his 
employment  It  Is  further  averred  that  the 
plaintiff  was  at  tlie  time  a  passenger  of  tbe 
defendant  company.  Containing  Ibese  aver- 
ments, the  court  are  of  the  opinion  that  the 
counts  are  sufficient  and  the  demurrers  are 
overruled. 

The  cases  cited  by  the  def  mdant  do  not 
seem  to  be  inconsistent  wlOi  the  conclusions 
above  stated. 

The  demurrers  are  overruled. 


STATB  V.  HBAPHT. 
(Supreme  Court  of  Vermont  Washington. 
Jan.  9,  1816.) 
1.  EjKomiHT  (I  64^I>ioi:.ARUZOK— Sunz- 

OZKNOT. 

The  dedaratloo  In  ejectment  was  Bufficient, 
as  against  an  objection  that  the  marker  form- 
ing the  startinfT  point  of  the  description  was 


not  sufficiently  described,  In  that  it  was  not 
shown  to  bear  any  diatingulBhlng  marks  or  to 
be  the  only  marker  in  the  vicinity,  and  that 
the  use  of  the  word  "about"  in  E^ecifyiog  a 
distance  rendered  a  line  uncertain,  where  the 
description  was  euflSciently  certain  to  enable 
defendant  to  ascertain  for  what  he  ^aa  sued 
and  jplaintiff  to  point  ont  to  the  officer  the 
premises  covered  by  the  writ  of  posaescdon  and 
all  to  understand  the  limits  to  which  the  title 
was  established  by  the  judgment 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig,  SI  158-164;  Dec  Dig.  {  64.«] 

2.  EtIDXNCB    (J  460*)— PaBOL— BOTJWDABIES. 

Parol  evidence  inay  be  resorted  to  for 
Identifying  monuments  forming  the  starting 
point  of  Qm  description  of  land  described  in 

a  declaratioD  in  ejectment 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  2116-2128 ;  Dec  Dig.  |  460.*] 

8.  BoUNDABiKs  (I  86*)— Paoor— Stjbvet. 

A  survey  may  be  resorted  to  for  the  pur- 
pose of  establishing  particular  points  and  lim- 
its of  land  in  controversy  in  ejectment 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  SS  160-182,  164,  166-176;  Dec  Dig. 
J  36.*] 

4.  EjECTKEnr  (|  64*)— DnoLABATioire— Stjr- 

WCIENCT. 

Where  the  description  in  a  declaration  in 
ejectment  is  apparently  sufficient,  conjecture 
will  not  be  indulged  to  make  it  doubtful. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  168-164;  Dec.  Dig.  |64.«1 

B.  AovKBSB  FosrassiON  (S  no*)— Pbescsif- 
TiVE  Title— Claim  of  RiaHT— Necessity— 
Plea  in  Ejectment. 

Where  a  plea  in  ejectment  alleged  merely 
that  defendant  and  his  grantors,  without  ob- 
jection, had  been  in  actual,  open,  exclusive, 
and  uninterrupted  possession'  for  60  years,  It 
wta  fatally  defective  for  failure  to  show  that 
such  possession  had  been  under  a  claim  of  right 
[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  U  636-«45;   Dec.  Dig. 

s  110.*] 

6.  Estoppel  (8  112*)— Plea— Suitioiency— 

EhTEOTMENT. 

A  plea  in  ejectment,  alleging  merely  that 

Slaintiff  stood  by  and  allowed  and  encouraged 
efendant  and  his  grantors  to  erect  buildings 
on  the  land,  was  insufficient  as  a  plea  of  estop- 
pel. Id  that  It  failed  to  allege  tbat  defendant 
end  bis  grantors  were  mlded  oy  plaintiff'a  con- 
duct 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  S  302;  Dec  Dig.  S  112-*] 

Exceptions  from  Washington  County 
Court;  Ij^ghton  P.  Slack.  Judge. 

Ejectment  by  the  State  against  Thmnas  3. 
Heapby.  Demurrers  to  special  pleas  in  bar 
sustained,  and  defendant  excepts.  Judgment 
affirmed,  and  cause  remanded. 

Argued  before  POWERS,  C.  J.,  and  MUN- 
SON,  WATSON,  HASEim}N,  and  TAY- 
LOB,  JJ. 

J.  Ward  Carver,  State's  Atty.,  of  Barre, 
for  the  State.  H.  C.  Sburtleff,  of  Montpeller. 
for  defendant 


POWERS,  C.  J.  To  this  action  of  eject- 
ment  the  defendant  pleaded  two  special  pleas 
In  bar,  to  which  the  plaintiff  demurred.  The 
pleas  were  adjudged  Insufficient',  and  the 
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case  comes  here  on  tlie  defendant's  excep- 
tions and  before  triaL 

[1]  The  defendant  argues  that  the  decla- 
ration so  InsuffldBntly  describes  tbe  land  In 
qnesUon  that  It  cann<A  stand  before  the  de- 
mnrrer,  when  the  latter  reaches  back  nnder 
the  temlUar  rnle  of  pleading.  ^Ehla  descrip- 
tion Is  as  follo,w8: 

"BeglDaine  at  a  granite  marker  In  the  north- 
erly line  of  State  etreet,  near  the  southwest  cor- 
ner of  the  Pavilion  Hotel;  thence  In- a  attaight 
line  parallel  with  the  westeriy  wall  of  the  Pa- 
vilion Hotel  264  feet;  thence  taraing  a  right 
angle  and  running  westerly  about  23  feet; 
thence  turning  a  right  angle  and  running  south- 
erly parallel  with  the  first  described  hne  264 
feet  to  the  northerly  liue  of  State  street  afore- 
said; thence  easterly  on  said  northerly  line  of 
said  State  street  to  the  point  of  beginning.  The 
above  strip  of  land  being  rectangular  in  sbape. 
and  being  the  easterly  portion  of  the  parcel 
of  land  conveyed  to  the  plaintiff  by  Thomas 
Davis,  by  his  deed  dated  Augost  S,  A.  D.  1808." 

It  will  be  nottced  that  the  direction  whitdi 
the  first  Une  takes  firom  the  granite  marker 
— whether  It  nms  north  or  soatb  therefrom 
— ^Is  not  given.  But  the  defendant  makes 
no  point  of  this,  and  conld  not,  for  the  other 
parts  of  the  description  show  that  the  line 
runs  northerly  from  the  starting  point  and 
that  the  land  must  Ite  on  the  north  side  of 
State  street;  otherwise  the  survey  would 
not  dose.  It  Is  claimed,  however  that  the 
marker  Is  not  sufiQciently  described,  In  tbat 
It  is  not  shown  to  bear  any  distinguishing 
marks,  nor  is  It  made  to  appear  that  there 
Is  only  one  marker  in  that  vicinity.  And  it 
Is  further  claimed  that  the  use  of  the  word 
"about"  in  specifying  the  distance  which  the 
line  runs  toward  the  west  makes  tbat  bonnd 
too  uncertain. 

[2-4]  But  we  think  the  declaration  Is  suffi- 
cient. All  that  Is  required  by  the  present 
day  rule  is  a  general  description  of  the  land, 
which  shall  be  sufficiently  certain  to  enable 
the  defendant  to  ascertain  for  what  he  is 
sued;  the  plaintiff  to  point  out  to  the  of- 
Qcer  the  premises  covered  by  the  writ  of  pos- 
session, and  all  to  understand  the  limits  to 
which  the  title  Is  established  by  the  Judgr 
ment  Davis  v.  Judge,  44  Vt.  500;  Barclay 
V.  Howell's  Lessee,  6  Pet  498,  8  L.  Ed.  477 ; 
Off  T.  Helnrlchs,  124  Wis.  440,  102  N.  W.  904. 
Obviously,  parol  evidence  may  be  resorted 
to  to  Identify  monuments,  and  a  survey  may 
be  resorted  to  for  the  purpose  of  establishing 
particular  points  and  limits.  Moreover, 
where,  as  here,  the  description  Is  apparently 
sufficient,  conjecture  will  not  be  indulged  to 
make  tt  doubtful.  Rallsback  v.  Walke,  81 
Ind.  409;  Carpentler  v.  Grant,  21  Cal.  140. 

[5]  The  first  special  plea  alleges  that  the 
defendant  and  his  grantors,  without  objec- 
tion on  the  part  of  the  plaintiff  or  any  one 
else,  have  been  in  actual,  open,  exclusive, 
and  unlntermpted  possession  of  the  land  in 
qaestloD  for  a  period  of  GO  years  prior  to 
the  bringing  of  this  action. 

In  support  of  this  plea,  the  defendant  says 


that,  notwithstanding  tlie  fact  tiiat  P.  S. 
1576,  excepts  fr<Hn  the  ofieratioa  at  tbe  stat- 
ute of  UmitaUuis  lands  b^onglng  to  tbe 
state,  a  grant  Is  to  be  presomed  from  the 
long-continued  possesatos  shown  by  plea. 
But  sndi  a  presumption,  if  avaiUble  against 
the  state,  does  not  arise  unless  Oie  posses- 
sion is  "positively  and  essentially  adverse." 
Grammar  Sduxd  t.  Howard.  84  Tt  12,  77 
Aa  877;  Sargent  t.  Ballard,  9  Pldc.  (38 
Mass.)  251.  See,  alao^  Barber  Bailey,  86 
Yt  22S.  81  AtL  608,  44  L.  B.  A.  (N.  S.)  98, 
and  cases  dted,  \^re  the  rule  Is  applied 
to  prescriptive  easements.  It  fbllows  that 
this  plea  Is  fatally  defecUve,  since  It  does 
not  show  that  the  possesaton  reUed  upon  has 
been  adverse;  that  is  to  say,  undet^ a  claim 
of  right  Colvin  v.  Burnet,  17  Wend.  (N. 
T.)  664. 

[•}  Tbe  second  speiAal  plea  alleges,  In  sab- 
stance,  tiiat  the  plaintiff,  without  asserting 
any  ri^t  or  (flalm  to  Qie  land  In  question, 
knowingly  stood  by  and  allowed  and  en- 
couraged the  defiendant  and  his  grantors  to 
erect  buildings  on  the  land,  whldi  buildings 
now  occupy  the  same.  And  It  is  argued  that 
this  Is  enough  to  estop  the  plaintiff.  But 
the  estoppel,  If  available,  is  not  sufficiently 
pleaded.  It  is  not  shown  that  the  defendant 
or  his  grantors  were  misled  by  the  plaintiff's 
conduct  For  aug^t  that  api)ear8,  they 
knew  all  about  the  plaintUTs  title,  and  did 
not  rely  at  all  upon  the  plaintlCFs  silence. 
Boynton  v.  Hunt,  88  Vt.  — ,  92  AtL  153. 
The  use  of  the  word  "encouraged"  in  the 
plea  adds  nothing  to  it,  for  this  is  but  the 
conclusion  of  the  pleader,  and  the  facts  upon 
which  the  assertion  Is  predicated  -are  not 
shown. 

Judgment  affirmed,  and  cause  remanded. 


GBAMTON  T.  CRAHTON*S  ESTATE. 

(Snpreme  Court  of  Termmt  Bntland.  Jan.  9, 
1915.) 

1.  Municipal  Cobporations  (|  221*)— Pbop- 

BBTT— CaPACITT  TO  TaKE  AND  HOLD. 

Municipal  corporations  may  acquire  and 
hold  real  and  personal  estate  by  gift,  bequest, 
or  devise  for  tbe  purposes  of  their  creation,  and 
as  a  necessary  incident  of  their  corporate  exist- 
ence. The  property  >o  acquired  may,  in  tbe  ab- 
sence of  limitation  in  the  statute  or  the  iastru- 
meat  of  conveyance,  be  appropriated  to  any  or 
all  of  its  proper  purpuses,  aDU,  if  a  gift  be  un- 
qualified in  its  terms,  it  will  by  operation  of  law 
be  limited  to  such  purposes. 

[Ed.  Note.— For  other  eases,  see  Munldpal 
adorations,  Gent  Dig.  H  609-616 ;  Dec.  Dig. 

2.  Towns  d  84*)— Powras— TaxATioir. 

A  town  possesses  the  power  of  taxation  as 

an  attribute  of  sovereignty. ' 

[Ed.  Note. — For  other  cases,  see  Towns,  Cmt 
Dig.  U  95.  97;  Dec.  Dig.  S  64.*] 

3.  Wills  (|  104*)— Validitt— Cbbtaintt. 

A  will  devising  two-thirds  of  the  residae 
of  an  estate  in  trust  to  pay  the  income  to  ccr- 
taio  beneficiaries  for  life,  and  upon  their  death 
to  the  town  of  T.  forever,  and,  if  the  beneficia- 
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ties  predeceased  Hut  testator,  devisinK  it  to  the 
town  of  T.  direcL  wiUionf  Bpedfjins  the  use  to 
whidt  it  wa  to  m  devoted,  wan  valid. 

gCd.  Nota/~For  ottier  case*,  see  Wills,  Gent 
.  i  242;  Dee.  Dff.  1 

Appeal  trom  Bnttand  Onrnt?  Ooart;  WU- 
liard  W.  Miles,  Judg& 

In  tlie  matter  of  tlw  Estate  of  George 
CramtMk  deceased.  From  an  order  and  de- 
cree of  tbe  probate  court  distributing  the 
estate.  Barker  L.  Cramton  appeala  Af- 
firmed. 

By  the  will  in  questloD.  the  testator,  after 
making  several  beqnesta,  bequeaths  two- 
thirds  of  the  residue  of  bis  estate  to  designat- 
ed trustees,  the  Income  thereof  to  be  paid 
to  designated  beneficiaries,  or  the  survivor 
of  them,  for  life,  and,  upon  the  death  of 
those  beneflciarles,  the  fnnd  then  in  tbe 
bands  of  said  trustees  "I  give,  devise  and  be- 
queath to  the  town  of  Ttnmouth,  In  the  coun- 
ty of  Rutland  and  state  of  Vermont,  to  have 
and  to  bold  unto  it  forever";  and,  if  said 
beneficiaries  should  predecease  the  testator, 
"I  give,  devise  and  bequeath  the  said  re- 
maining two-thirds  of  said  residuum  of  my 
estate  so  willed  to  them,  to  the  said  town  of 
Tlnmoutb  direct." 

Ai^ed  b^ore  POWERS.  G.  J.,  and  MUN- 
SON,  WATSON,  HASEI/TON,  and  TAX- 
liOR,  JJ. 

T.  W.  Holon^  and  M.  O.  Webber,  both  of 
Rutland,  for  appellant.  Lawrence,  Lawrence 
A  Stafford,  of  Rutland,  for  appellee. 

POWERS,  O.  3,  [1]  nat  municipal  cor> 
poTatlons  are  capaUe  of  aoqnlilng  and  hold- 
ing real  and  pweonal  estate  for  tb9  pur- 
poses of  tbeir  creation  Is  established  b^ond 
question.  They  possess  this  power  as  a  nec- 
essary Incident  of  tli^  corporate  exlatence, 
for  without  it  Uiey  would  fiill  of  fall  ao- 
ooniidlshment  at  tbe  objects  of  their  estab- 
Ufltament  They  may  acquire  such  property 
in  various  ways.  They  are  suffldently  Indl- 
TtdnallMd  to  take  by  gift,  bequest,  or  de- 
vise. Dillon,  Mun.  Corp.  |  961;  Worcester 
T.  Eaton,  IS  Mass.  871,  7  Am.  Dea  156.  And 
tbe  property  so  acquired  may.  In  the  absence 
of  limitations  in  tbe  statutes  or  the  instru* 
ment  ctf  conveyance,  be  appropriated  to  any 
or  all  of  tbe  proper  purposes  of  tbe  munld- 
pallty.  If  the  gift  be  unqualified  by  its 
terms,  it  will,  by  operation  of  law,  be  limited 
to  such  purposes. 

Dlclcson  V.  United  States,  125  Mass.  311, 
28  Am.  Rep.  230,  Is  full  authority  for  these 
Tlewa.  In  sustaining  the  validity  of  a  testa- 
mentary gift  of  both  real  and  personal  prop- 
erty to  tbe  United  States,  without  specifying 
the  particular  purpose  to  which  it  was  to  be 
devoted,  the  court  said: 

"Tbe  property  or  money,  when  received  by 
the  United  States,  must  doubtless  be  applied 
to  public  purposes  BUthorieed  by  the  Ooostito- 
titm  and  laws.  But  the  right  to  receive  money 
or  property,  voluntarily  contributed,  is  not  a 


separate  power,  but  a  capacity  beloDging  to  the 
United  States  as  a  body  poUae  and  Inciclent  to 
the  right  of  sovereignty,  and  to  which  may  be 
applied  the  words  used  by  eminent  Judges  in 
speaking  of  the  implied  capacity  of  the  united 
States  to  enter  Into  contracts." 

[2]  Nor  does  tbe  court's  reference  to  the 
sovereignty  of  the  donee  Impair  tbe  value  of 
the  case  as  an  authority  here,  for  a  town  pos- 
sesses enough  of  the  attributes  of  sovereign- 
ty to  make  tbe  entire  statement  applicable; 
tbe  power  of  taxation  being  an  attribute  of 
sovereignty  (Desty,  Tax.  {  7),  than  which 
none  "is  more  pervading"  (Cooley,  Const. 
Lim.  •479). 

The  appellant  insists,  however,  that  the 
clause  of  the  will  here  in  question  attempts 
to  create  a  trust,  and  falls  therein  because 
the  objects  thereof  are  too  Indefinitely  stated. 

[I]  That  a  town  may  take  and  administer 
a  trust  for  any  purpose  not  foreign  to  its 
establishment,  nor  Incompatible  with  the  ob- 
jects of  its  organization,  is  established.  Dil- 
lon, Mun.  Corp.  |  982;  Montpelier  t.  Bast 
MontpeUer,  29  Vt  18.  67  Am.  Dec.  748 ;  Bam 
V.  School  District,  67  Vt  108,  30  AtL  807; 
Bethel  v.  Sheldon,  71  Tt  9S^  41  Atl.  1041; 
Saqoit  Cornish,  64  N.  H.  18;  Lovdl  t. 
Gbiarlestown.  66  N.  H.  684.  32  AtL  160; 
Skinner  t.  llariison  Township^  116  Ind.  189, 
18  N.  B.  620,  2  L.  a  A.  187.  In  such  Cases, 
a  town  stands  quite  like  certain  private  co^ 
poratlons  of  limited  powers.  If  tbe  gift  im* 
perfectly  spedfles  its  objects,  or  wholly  falls 
to  specify  them,  the  law  supi^lies  the  deficien- 
cy by  presumption,  and  limits  the  use  of  tbe 
property  given  to  tbe  legitimate  purposes  of 
tbe  corporaUoa  This  rule,  as  applied  to 
sudi  private  corporations,  ts  thus  stated  In 
2  Perry,  Trusts  (8d  Ed.)  f  783: 

"A  gift  to  a  religious  society,  or  to  a  charita- 
ble or  edncationai  institution,  will  be  presumed 
to  be  a  charitable  gift,  though  no  purposes  are 
named,  and  such  societies  will  be  presumed  to 
hold  sudi  gifts  in  trust  for  those  religious  and 
diaritable  purposes  for  which  they  exist" 

Accordingly,  In  Everett  v.  Carr,  58  He.  S25, 
in  speaking  of  certain  Masonic  bodies  to 
which  testamraitary  ^fts  had  been  mad^  it 
was  said: 

"Being  existent  corporations,  competent  to 
take,  a  legacy  may  be  given  to  them  equally  as 
to  individuals.  If  made  to  them,  it  would  be  in 
aid  of  the  object  of  their  creation.  If  the  lega- 
cies had  been  made  to  them  by  name  and  noth- 
ing more,  no  objection  could  be  taken  to  tbeir 
validity.  The  allegation  in  the  will,  'for  chari- 
table purposes,'  is  merely  a  reiteration  of  the 
alleged  purposes  of  their  corporate  existence. 
Merely  stating  tbe  object  of  the  donor  to  be  co- 
incident with  the  purposes  for  which  the  donee 
exists  cannot  defeat  the  gift" 

Again,  In  Santa  Clara  female  Academy  v. 
Sullivan,  116  IlL  876,  6  N.  E.  183,  66  Am. 
iiep.  776,  speaking  of  a  bequ»t  to  an  educa- 
tional Institution,  it  was  said: 

"But  it  is  claimed  that,  as  the  will  of  Mary  A. 
Braley  does  not  expressly  declare  that  the  prop- 
erty in  question  snail  be  used  for  educational 
purposes,  therefore  the  devise  is  not  for  such 
purposes.    The  Santa  Clara  Female  Academy 
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exists  onl;  for  'edncattonal  Durposes,'  as  declar- 
ed by  its  charter,  and  a  dense  to  that  corpora- 
tion we  regard  as  a  devise  for  edacational  pur- 
poaes." 

So,  too.  In  West  t.  Knight,  1  Ob.  Gas.  1B4, 
a  will  giving  a  legacy  to  a  certain  parish, 
without  saying  to  what  use  It  should  be  de- 
voted, was  sustained.  See,  also,  Richardson 
T.  MuUery,  200  Mass.  247,  86  N.  E.  310. 

So,  without  now  saying  whether  an  abso- 
lute gift  or  a  gift  in  trust  was  thereby  ef- 
fected, we  hold  that  when  the  late  George 
Cramton  willed  certain  real  and  personal 
property  to  the  town  of  Tlnmonth,  without 
specifying  the  use  to  which  his  benefaction 
was  to  be  devoted,  he  made  a  valid  disposi- 
tion of  the  same,  and  that  the  Judgment  be- 
low was  correct. 

Judgment  affirmed.  Let  the  result  be  cer- 
tified to  the  probate  court. 


BENNINGTON  COUNTY  v.  TOWN  OF 
MANCHESTER  et  al. 
(Supreme  Court  of  yermont    Special  Term  at 
Rutland.  Jan.  9,  1916.) 

1.  Appbai,  and  Ebbob  (§  1207*)— DlBECnOIT 
OF  DECBEE— COUPLIANCE. 

Where  the  Supreme  Court^  In  a  salt  by  a 
county  against  a  town,  involving  the  right  to 
a  conrthoase  on  land  dedicated  by  the  town, 
remanded  the  case  with  directions  to  alter 
the  decree  so  ae  to  protect  the  fee  of  the  town, 
the  quoted  words  in  the  decree  on  remand  which 
adjudged  that  the  county  was  "the  owner,  en- 
titled to  the  sole  posaeaaion  and  use  of  the 
courthouse  *  «  *  and  the  land  uimu  which 
the  same  stands,"  and  that,  In  case  the  county 
should  cease  to  occupy  the  building  "tor  coun- 
ty purposes,"  the  land  should  revert  to  the 
town,  were  Improper,  because  of  the  assertiou 
that  the  count?  owned  the  land  on  which  the 
courthouse  stood,  and  because  of  a  failure  to 
provide  for  a  reversion  on  the  county  ceasing 
to  occupy  the  land  for  a  courthouse  site. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror^^Cent  Dig.  SS  4696-4699;  Dec;  Dig.  | 

2.  Appbai.  and  Ebbob  (}  1^7*)— Decree  aft- 

BB  REKAND— COUPXJANCE  WITH  MANDATE. 

A  decree  rendered  after  a  mandate  of  the 
Supreme  Court  must  comply  therewith. 

[Ed.  Note.— For  other-  casea,  see  Appeal  and 
Error,  Cent  Dig.  H  4696-4609;  Dec  Dig.  ( 
1207.*] 

Appeal  In  Chaoceryf  Bennington  Connty; 
Wtllard  W.  Mites,  Chancdlor. 


Suit  by  the  County  of  Bennington  against 
the  Town  of  Manchester  and  the  Village  of 
Manchester.  From  a  decree  rendered  aftxr 
mandate  from  the  Supreme  Court,  defend- 
ants appeal.   Reversed  and  remanded. 

Argued  before  POWERS,  a  J.,  and  MUN- 
SON.  WATSON,  HASEI/CON.  and  TAY- 
LOR, 3 J. 

F.  C.  Archibald,  of  Manchester  Center,  and 
Marvelle  C.  Webber,  of  Rutland,  for  appd- 
lants.  Edward  G.  Bennett,  of  Bennington, 
and  T.  W.  Moloney,  of  Rutland,  for  appellee. 

PER  CURIAM.  The  only  question  pre- 
seoted  by  this  appeal  is  whether  or  not  the 
altered  decree  complies  with  the  directions 
sent  down  when  the  case  was  decided  by  this 
court  as  reported  in  87  V t  595,  90  Atl.  502. 

[1]  The  decree,  in  its  present  form,  asserts 
that  the  orator  "Is  the  owner,  entitled  to  the 
sole  possession  and  use  of  the  county  build- 
ing or  courthouse  described  In  said  bill  of 
complaint,  and  the  land  upon  which  the  same 
stands."  It  also  provides  that  "In  the  ereot 
that  the  county  at  any  time  should  cease  to 
occupy  the  said-  tmlldlDgs  for  county  purpos- 
es," the  land  shall  revert  to  the  town.  The 
defendants  object  to  the  words  Italicized.  It 
Is  plain  enough  from  the  opinion  handed 
down  by  us  when  the  case  was  here  before  that 
the  assertion  that  the  county  owns  the  land 
on  which  the  courthouse  stands  Is  wholly  in- 
correct This  statement  is  contrary  to  the 
holding,  and  should  be  eliminated  from  the 
decree.  It  la  equally  plain  that  the  provl- 
slon  regardii^  the  occupancy  <a  the  land  for 
county  purposes,  which  might  Inclnde  pur- 
poses not  contonplated  when  tbe  dedication 
was  made.  Is  too  broad,  and  should  be  so 
restricted  as  to  ptOTlde  ftw  a  xcfra^n  if 
the  county  should  eeaae  to  occupy  the  land 
for  a  courthouse  site. 

[2]  The  suggestion  that  tliese  qnesttons  are 
pur^y  academic  and  could  not  endanger  the 
rights  of  the  orator  are  of  no  force;  since 
It  is  now  a  Qoestlon  of  compUanoe  with  a 
mandate.  See  Daris  t.  Darls,  82  Vt  228.  72 
Atl.  993. 

Decree  reversed,  and  cause  rmanded,  Uuit 
the  decree  may  be  made  to  conform  to  the 
mandate  In  the  particulars  herein  named. 
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JONAS  BDWABDS  ft  SON  t.  PINKHAH. 

(Sapruna  Judicial  Court  of  Maine.    Jan.  18, 
1916.) 

ASSIGNMDNTS  "FOB  BENEHT  07  CUDZTOBS  (| 
263*)— CONTRACl^-CORSTBtFCTIOpf  —  LXABIL- 
nr  OF  A88IONBB. 

Defendant*!  aailgnor,  bavliig  iMirchaBed  cer- 
tain teams  to  be  used  in  lumbering  operations 
by  a  conditioDal  sale  from  plaintiffs  and  being 
□nable  to  pay  $50  per  month  on  the  note  given 
for  each  team  as  required,  made  an  asrignment 
for  tbe  benefit  of  crediton  to  defendant,  who, 
desiring  to  retain  poBseodon  of  tbe  teams,  re- 
ceived from  plsintiSa  a  writing  directed  to  him 
"as  assignee^'  advising  him  while  he  used  the 
horses  plaintiffs  would  hold  defendant  responsible 
for  their  earninga  at  not  less  than  |35  per 
month  per  team,  and  with  that  understanding 
plaintiffs  put  defendant  in  absolute  control  of 
the  teams  as  their  agent.  Held,  that  the  words 
"as  assignee"  were  merely  descrlptio  peraonie, 
and  that  defendant  thereafter,  on  continuing  to 
use  the  teams,  became  liable  for  their  use  at 
$35  per  month  in  his  personal,  not  in  his  repre- 
sentative, capacity. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditoia,  Cent.  Dig.  f  796;  Dec. 
Dig.  1 253.*)  . 

B^KVt  from  Supreme  Judicial  Court,  An- 
droscoggin County,  at  Law. 

Action  by  Jonas  Edwards  ft  Son  against 
James  H.  Pinkbam.  On  report  from  su- , 
prenie  judicial  court  of  Andtoscoggln  coun- 
ty.  Judgment  for  plaintiff. 

Argued  before  SPEAR,  COBNISH,  KING, 
BIRD,  and  HANSON,  JJ. 

Tascus  Atwood,  of  A^ibum,  for  plaintiff. 
Frank  A.  Morey,  of  Lewlstoti,  and  H.  E. 
Foster,  of  Wlnthrop,  for  defendant. 

SPEAR,  J.  This  is  an  action  of  assamp- 
Bit  on  the  following  account  annexed: 

"James  H.  Pinkham  to  Jonas  Edwards  ft  Son 
to  use  of  three  teams  of  horses,  and  harnesses . 
with  same,  at  $35.00  per  month  per  team,  from 
Jan'y  17, 1913  to  April  17,  1913-$31G.OO." 

The  plea  waa  the  graieTal  Issue.  The  de- 
fense goes  to  the  llabUi^  and  not  to  tbe 
amount  claimed.   The  case  tarns  upon  the 
construction  of  tbe  following  Instrument: 
"Mr.  James  Pinkham,  Wlnthrop,  Me. 

"Dear  Sir :  As  assignee  of  Charles  Davis  we 
herewith  advise  you  that  during  the  time  the 
six  horses  on  which  we  have  a  claim  are  work- 
ing on  the  Daris  operation  we  shall  bold  yon 
responsible  for  the  earnings  of  said  horses  for 
not  less  than  thirty-five  dollars  each  month 
from  January  17,  tOlS  (per  team)  and  vrltfa  the 
understanding  we  put  you  in  absolute  control 
of  said  teams  as  our  agent. 

"J.  L.  Pearson, 
"Jonas  Edwards." 

The  contention  of  the  plaintiff  is  that  un- 
der this  instrument  tbe  defendant  is  per- 
sonally liable  for  the  use  of  the  horses;  the 
contention  of  the  defendant  that  be  Is  liable 
only  as  assignee. 

As  a  matter  of  law  It  cannot  be  contended 
that  the  words  "as  assignee,"  at  the  begin- 
ning of  tbe  agreement,  exempts  the  defend- 
ant from  personal  UablUty.    Sturdivant  et 


al.  T.  Hull,  69  Me.  172,  8  Am.  Rep.  409;  Boss 
T.  Brown,  74  Me.  352;  Mellen  v.  Moore.  68 
Me.  890,  28  Am.  Rep  77.  Accordingly,  this 
instrument  is  a  contract,  uncertain  in  mean- 
ing, from  which  la  to  be  discovered  the  in- 
tention of  the  parties,  by  the  application  of 
tbe  well-known  rules  of  constructl<m,  which 
take  Into  consideration  the  subject-matter  of 
the  agreement,  tbe  situation  of  the  parties, 
the  purpose  to  be  attained,  the  motive  for 
procuring  It,  the  probabilities  as  to  conflict- 
ing contentions,  and  all  other  circumstances 
throwing  light  up(m  the  transaction. 

Bering  In  mind  these  rules  of  Interpreta- 
tion, the  nsmt  shows  the  foUowlng  facts: 
During  the  summer  aqd  &I1  of  1^12  tbe 
plabktlffs  sold  to  Charles  H.  Davis  these 
teams  for  tbe  rewectlTe  sums  ct  9860,  $825, 
and  $620,  for  wblCh  three  promissory  notes 
were  given  payable  $60  each  mouth  on  each 
note,  the  title  of  each  team  to  remain  In  tbe- 
seller  until  tbe  respective  notes,  were  folly 
paid.  Additional  security  was  taken,  but 
tbls  tact  is  not  material  to  the  Issue.  Davis 
purchased  these  teams  for  the  purpose  at 
engaging  In  a  lumber  operation  at  a  place 
called  Moa^nlto  in  or  about  the  Forks  Plan- 
tation. Davis  undertook  the  operation  and 
proceeded  until  the  17th  day  of  January, 
1913,  when,  having  failed  in  his  project,  he 
made  a  common-law  assignment  to  James  H. 
Pinkham,  the  defendant  To  this  aBSign<- 
ment  tbe  plaintiffs  did  not  become  parties. 
The  avowed  purpose  of  tbe  assignment  wa» 
to  authorize  and  enable  tbe  defendant  to 
complete  tbe  operation,  wbltih  Davis  had 
begun.  To  do  tbls  it  was  necessary  that  he 
should  have  control  and  use  of  the  three 
teams  which  the  plaintiffs  bad  sold  to  Davis, 
f  But  the  evidence  discloses  that  some  kind 
'  of  friction  bad  arisen  between  Davis  and 
Pinkbam  which  disturbed  Plnkham's  pros- 
pects in  getting  control  of  the  teams  through 
Davis.  Davis  having  failed  to  pay  according 
to  the  tenor  of  his  notes,  Pinkham  was 
aware  that  the  plaintiffs  had  a  legal  right 
at  any  time  to  the  control  of  the  team  then 
in  possession  of  Davis. 

When  Davis  had  failed  In  tbe  success  of 
bis  operation,  it  is  manifest  that  Pinkham 
had  interest  enough  of  some  kind  in  the  af- 
fair to  induce  him  to  investigate  the  matter, 
and  take  a  common-law  assignment  of  the 
operation,  and  of  all  the  property,  estates, 
rights  and  credits,  and  choses  In  action  be- 
longing to  Davis,  together  with  debts,  books 
of  account,  and  all  other  written  instruments 
relating  to  the  above  property,  with  the  view 
"to  continue  and  carry  on  the  business  of 
the  said  Davis." 

At  this  Juncture,  when  Pinkham  bad  both 
an  Interest  and  a  desire  to  prosecute  the 
business,  and  apprehension  about  getting  con- 
trol of  the  horses,  he  went  to  the  plaintiffs 
for  the  express  purpose  of  obtaining  the 
use  of  these  teams  to  carry  on  the  operation. 
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aa  expressed  by  himself  In  the  following 
language: 

"I  told  Mr.  Edwards  that  I  thought  Mr.  Da- 
vis and  I  were  Rolne  to  have  a  little  trouble. 
Mr.  Dsvis  was  discouraged  and  wanted  to  take 
his  hoi'scn  out  and  go  to  Manchester;  and  I 
was  afraid  I  could  not  get  the  money  out  of  the 
lumber  if  he  took  the  horses  out;  and  I  told 
Mr.  Day  that  I  should  get  a  paper  to  show  Mr. 
Edwards  bo  I  could  hare  possesabjn." 

This  testimony  1b  In  exact  accord  with  the 
plaintiff's  contention,  as  Bbown  by  the  testi- 
mony of  Jonas  Edwards,  as  follows: 

"Q.  And  what  was  the  occasion  of  your  Riv- 
ing him  the  writing  that  was  given  him  and  has 
been  identified  here?  A  He  said  he  was  having 
some  trouble  with  Davis  and  wanted  something 
to  show  that  he  had  Dossesaion  of  the  horses." 

This  Is  the  undisputed  attitude  of  the  de- 
fendant towards  this  transaction.  On  the 
other  hand,  the  plaintiffs  had  these  three 
teams  in  the  woods  in  a  hazardous  occupa- 
tion, holding  an  agreement  tliat  they  should 
receive  a  payment  of  $50  each  month  on  each 
team  with  the  right  In  default  of  payment 
to  take  possession  of  the  teams.  Neither 
did  the  plaintiffs  have  any  Interest  in  the 
operation  or  In  the  assignment  to  Plnkham, 
except  the  indirect  interest  which  might 
arise  from  the  fact  that  Davis  was  a  cred- 
itor of  the  bank  In  which  Jonas  Edwards 
was  a  director  This  Is  the  undisputed  at- 
Utude  of  the  plaintiffs  towards  this  transac- 
vion.  Up  to  this  date.  February  14th,  when 
the  agreement  was  made,  there  was  no  con- 
troversy as  to  these  facts.  With  regard  to 
the  subject-matter  of  the  contract,  the  situa- 
tion of  the  parties,  the  purpose  to  be  ob- 
taiued,  or  the  motive  for  procuring  it,  we 
tblnlc  the  evid^ce  clearly  preponderates  in 
favor  of  the  contention  of  the  plaintiffs  re- 
garding tile  construction  of  the  written  in- 
strument 

Tills  conclusion  Is  also  confirmed  by  the 
probabilities  and  other  circumstances  in  the 
case  It  appears  that  the  plaintiffs  were  en- 
titled to  a  payment  of  $50  per  month  upon 
their  notes  whether  the  teams  were  employed 
by  Davis,  or  by  Pinkham  as  assignee.  We 
are  unable  to  discover  any  motive  or  any 
reason  baaed  upon  business  principles  which 
would  Induce  the  plaintiffs  to  reduce  a  claim 
of  $50  a  month  to  one  of  $35  a  month,  If  they 
were  to  look  to  the  same  source,  for  the  pay- 
ment of  the  smaller  sum,  with  which '  they 
had  a  written  contract,  for  the  payment  of 
the  larger  sum.  If  Pinkham  had  taken  a 
writing  for  the  purpose  for  which  he  says 
alone  he  desired  It — for  the  control  only  of 
the  horses — there  would  have  been  no  occa- 
sion for  any  change  in  the  amount  of  the 
payment,  and  he  would  still  have  been  oblig- 
ed to  pay  from  some  source,  In  order  to  con- 
tinue In  control  of  the  teams,  $50  per  month 
on  each  team,  as  specified  in  the  notes.  Now 
it  looks  reasonable,  under  these  circumstanc- 
es, that  this  change  from  $50  per  month  pay- 
able from  the  operation  was  reduced  to  $35 
per  mcmth  because  it  was  to  be  paid  by  Pink- 
ham, personally,  and  as  a  favor  to  Urn. 


There  was  certainly  no  visible  reason  why 
the  plaintiffs  should  voluntarily  make  the  re- 
duction to  their  own  disadvantage.  There 
was  some  reason  why  this  original  contract 
was  changed  from  $50  a  month  to  $35  a 
month.  What  was  It?  Furthermore,  It  is 
unreasonable  to  suppose  that  the  plaintiffs 
would  allow  their  teams  to  continue  all  win- 
ter in  a  hazardous  and  admittedly  deprecia- 
tive  service,  In  the  employ  of  a  defunct  busi- 
ness, carried  on  by  an  assignee,  as  the  only 
source  to  which  they  were  to  look  for  suffi- 
cient monthly  payments  to  meet  the  use,  de- 
preciation, and  possible  injury  to  their  teams. 

Without  some  guaranty,  this  was  the  time 
when  a  prudent  man,  who  had  the  right, 
would  have  taken  Ills  teams  back,  rather 
than  trust  to  such  a  source  for  monthly  com- 
pensation. For  it  was  now  evident  when  the 
oi>eratlon  was  over  that  the  teams  would 
come  back,  as  Davis  could  not  pay.  If,  then, 
the  plaintiffs  thought  they  were  looking  to  a 
bankrupt  business  for  their  monthly  pay,  is 
it  reasonable  to  suppose  that  they  would  not 
have  demanded  the  $35  of  the  assignee,  as  it 
became  due,  rather  than  let  the  teams  work 
all  winter  without  pay,  and  take  back  what 
was  left  of  them  In  the  spring?  Such  conduct 
was  perfectly  consistent  with  the  plaintiffs' 
contention  that  they  looked  to  Pinkham  for 
$35  per  month,  whom  they  regarded  perfect- 
ly responsible.  And  Pinkham  gives  no  rea- 
son why  he  would  have  hesitated  to  make  the 
agreement  as  the  plaintiffs  claimed  It,  but, 
on  the  other  hand,  gives  ample  reason  why, 
at  the  time  the  agreement  was  made,  he 
would  not  have  hesitated  to  do  it  When 
asked,  when  he  rfiad  the  contract  and  discov- 
ered "that  this  paper  recited  you  were  to  pay 
$35  per  month  for  the  use  of  the  teams,"  why 
he  did  not  write  back  and  say  there  was  some 
mistake,  he  makes  this  algnlflcant  answer  lo 
the  nature  of  a  confession  and  avoidance: 

"This  is  why.  at  that  time  when  Mr  Bdwarda 
gave  me  that  paper,  I  thought,  as  Mr.  Davis 
thoufcbt,  there  would  be  plenty  of  money  to  pay 
the  mortgage,  when  the  operation  was  flni^ed 
in  tlie  spring." 

Jonas  Edwards  and  Pearson  say  that  It 
was  expressly  understood  with  Pinkham,  in 
conversation  with  him  in  regard  to  the  mat- 
ter, tliat  he  was  personally  to  pay  $35  per 
month  for  the  use  of  these  teams.  He  denies 
that  he  made  any  such  conversation.  These 
two  witnesses,  so  far  as  the  case  shows,  are 
each  as  reputable,  and  their  testimony  en- 
titled to  as  much  weight  ^  that  of  the  de- 
fendant. If  this  be  so,  upon  the  testimony  of 
these  witnesses,  unsupported  by  any  outside 
influences,  the  plaintiffs  must  be  regarded  to 
have  sustained  the  burden  of  proof.  But 
when  corroborated,  as  we  have  endeavored 
to  show,  by  all  the  prohabllttles  and  every 
circumstance,  they  seem  most  dearly  to  have 
prevailed. 

But  the  writing,  Itself,  If  construed  with- 
out reference  to  any  other  erldmce  at  all,  li 
cleariy  in  favor  of  the  plaintUb*  oaateoaaa 
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ms  to  the  personal  liability  of  the  defendant 
It  clearly  says: 

"We  shall  hold  yon  responsible  for  the  earn- 
ings of  said  horses  for  not  less  than  $3G.O0 
each  month  from  Janua^  17,  1913  (per  month) 
and  with  -this  onderBtandins  we  put  you  in  ab- 
solute  control  of  said  teams  as  our  i^ent." 

No  language  could  be  plainer ;  and  the  con- 
trol of  these  teams  is  given  practically  upon 
the  condition  that  the  defendant  understood 
that  he  was  to  pay  $35  a  month,  as  the  lan- 
guage, "and  with  this  und^tanding  we  put 
you  In  absolute  control,"  etc..  Indicated.  But 
it  la  said  that  this  agreement  la  controlled  In 
Its  clear  expression  "we  shall  hold  you  re^ 
sponsible"  by  the  words  "as  assignee"  at  the 
beginning.  It  has  already  been  shown  that 
the  words  "as  assignee"  have  no  binding  l^;al 
effect  upon  the  contract  We  think  It  as 
clearly  appears  that  the  words  as  here  used 
were  employed  as  they  very  naturally  would 
be  to  express  the  relation  which  the  defend- 
ant bore  to  Davis  and  to  enable  the  defend- 
ant to  show  to  Davis  through  the  writing  his 
right  as  assignee  to  demand  the  teams.  The 
contract  was  written  at  the  express  instance 
of  the  defendant,  for  the  express  purpose  of 
showing  It  to  Davis,  to  enable  him  to  get  con- 
trol of  the  teams.  In  other  words,  as  here 
used,  in  connection  with  all  the  facts  and 
circumstances  before  mentioned,  the  word!* 
should  be  regarded  as  merely  descrlptlo 
personae,  as  has  been  held  In  scores  of  cases 
found  all  through  the  books.  As  to  the  use 
of  the  words  at  the  end  of  the  contract  "as 
our  agent"  we  hardly  think  the  claim  of  the 
defendant  that  he  was  acting  as  agent  of  the 
plalntifTs  in  the  use  of  these  horses  can  be 
regarded  with  serious  consideration.  We  are 
accordingly  of  the  opinion  that  the  plaintiffs 
have  sustained  the  burden  of  proof. 

The  report  shows  that  more  or  less  testi- 
mony was  taken  out  touching  the  disposal  of 
the  horses  after  the  winter's  work,  and  what 
prices  were  obtained  for  them;  but  we  are 
unable  to  discover  that  these  issues  concern 
the  case  at  bar,  which  Involves  only  the  inter- 
pretation of  the  contract  before  us. 

.  Judgment  for  plaintiffs  for  flSOJtS  and  in- 
terest from  date  of  writ 


STATE  V.  BUTLER. 

(Supreme  Judicial  Court  of  Maine.    Jan.  18, 
1915) 

1.  Cbiuinai.  Law  (|S  419,  420*}— Btidxhos— 

l^ABSAT. 

Hearsay  in  nncffal  is  not  evidenoe,  and 
this  especiuly  when  from  the  nature  of  the 

testimony  offered  it  ia  manifest  that  better  evi- 
dence exists  and  la  accessible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  (Sent  Dig.  H  873^988 ;  Dec.  Dig.  H  419, 
420.*] 

2.  CanaRAL  Law  ({{  419,  420*)— Evidenos— 
Hbabsat— Bbpobts. 

In  support  of  an  indictment  for  illegally 
beeping  a  tippline;  shop,  evidence  of  officers 
that  they  bad  received  complaints  from  uniden- 


tified persons  that  defendant  was  selling  liquor 
illeaaUr  was  heanay  and  inadmissible 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  IS  97S-083;  Dec.  Dig.  U  419, 
420.*] 

Exceptions  from  Superior  Court,  Komebec 
CJounty,  at  Law. 

OdUon  Butler  was  convicted  of  illegally 
keeping  a  tippling  shop,  and  he  brings  excep- 
tions. Sustained. 

Argued  before  SPEAR,  CORNISH,  KINO, 
BIRD,  and  HANSON.  JJ. 

William  H.  Plsher,  County  Attorney,  of 
Augusta,  for  the  State.  Pattengall  &  Plum- 
stead,  of  WatervlUe,  for  defendant 

SPEAR,  J.  This  case  involves  an  indict- 
ment against  Odllon  Butler  in  the  usual  form 
for  keeping  a  drinking  house  and  tippling 
shop.  He  was  arraigned,  entered  a  plea  of 
not  guilty,  and  was  put  upon  trial.  The  bill 
of  exceptions  states  the  case: 

"During  the  progress  of  the  trial  the  county 
attorney  introduced  the  testimony  of  two  deputy 
sheriGfs,  namely,  Charles  H.  Farrlngton  and 
John  Roderick.  Neither  of  them  gave  evi- 
dence or  was  requested  to  give  evidence  with 
regard  to  having  an;  knowledge  of  his  own  that 
the  respondent  maintained  a  tippling  shop  or 
was  guilty  of  any  infraction  of  the  prohibitory 
law  under  the  indictment  on  which  he  vaa  ar- 
raigned. But  tfae  following  teatimony  was  given 
by  them.  Deputy  Sheriff  Farrington  was  asked 
the  following  questions  by  the  county  attorney: 

"  'Q.  State  to  the  jury  whether  or  not  prior 
to  the  2l8t  day  of  I^bruary  last,  you  bad  bad 
complaints  relative  to  the  place  run  by  Mr.  But- 
ler.' 

"Counsel  for  the  respondent  objected  to  the 
question  and  the  objection  was  overruled,  wbere- 
upon  he  seasonably  excepted  to  the  admission 
of  the  question  and  answer.  Deputy  SberifC 
Farrington  answered  the  question  in  the  af- 
firmative. Depu^  Sheriff  Roderick  was  asked 
the  following  questions  and  gave  the  following 
answers  while  being  examined  in  chief  by  the 
county  attorney :  'Q.  Have  you  had  any  com- 
plaints relative  to  the  place  run  by  the  respond- 
ent Bntler?  A.  Yes,  sir.  Q.  And,  if  so.  what 
was  the  nature  of  them?  A.  The  complaint 
was  that  there  has  been  liquor  sold  in  the  place.* 
To  the  admission  of  these  questions  and.answerB 
counsel  for  the  respondent  objected,  and  the 
objections  l>eing  overruled,  seasonably  excepted 
to  the  mling  of  the  court  Neither  of  these 
witnesses  testified  or  was  asked  to  testify  about 
any  facts  tending  to  verify  the  truth  of  the 
complaints  which  they  stated  had  been  made 
to  them." 

Tbis  evidence  so  far  as  appears  was  not 
offered  as  preliminary  to  or  as  a  part  of  any 
other  testimony  tending  to  show  that  these 
witnesses  bad  any  information  regarding  the 
character  of  the  defendant's  business  other 
than  the  complaints  made  by  undisclosed  per- 
sons. This  testimony  offered  In  chief  by  the 
state,  consisting  of  the  sole  statement  on  the 
part  of  the  witnesses,  and  not  preliminary  to, 
nor  connected  with,  any  other  statement  by 
them,  can  be  regarded  only  as  hearsay  evi- 
dence, and  must  fall  within  the  hearsay  rule. 
They  were  but  repeating  tbat  certain  persons 
In  the  community  had  Informed  them  that 
they  b^ered  the  defendant  was  keeping  a 
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tippling  shop.  The  witnesses  apparently  did 
nothing  to  verify  this  Information,  and  so 
far  as  appears  the  information  Itself,  might 
have  been  based  npon  hearsay. 

[1]  It  may  be  regarded  as  a  fair  presump- 
tion that  the  offlcera,  who  testified  to  the 
complaints  made  to  them,  well  knew  the 
name  and  place  of  residence  of  the  complain- 
ants. Accordingly  the  original  sources,  from 
which  the  complaints  mast  have  come,  were 
presumably  within  the  easy  procurement  of 
the  officers.  But  it  does  not  appear  that 
tiiey  or  the  state  made  any  effort  to  obtain 
the  presence  of  their  Informers  aa  witnesses 
at  the  trial.  These  facts  clearly  bring  the 
case  within  the  hearsay  rule,  as  stated  in 
Oould  T.  Smith,  35  Me.  513,  aa  follows: 

"Hearsay,  as  a  general  rule,  is  not  evideDce. 
To  this  rule,  however,  there  are  exceptions,  un- 
der which  to  prevent  an  entire  failure  of  jus- 
tice; and  when  no  better  evidence  can  be  sup- 
posed to  exist,  it  is  admitted.  •  •  •  But 
when,  from  the  nature  of  the  testimony  offer- 
ed, it  is  manifest  that  better  evidence  exists  and 
is  accessible,  it  is  not  admissible.** 

[2]  This  is  the  general  rule  adopted  by 
every  common-law  Jurisdiction,  and  every 
text  writer  on  evidence,  so  far  as  we  have 
been  able  to  discover.  From  the  evidence 
of  complaints  the  Jury  at  most  could  only 
draw  an  inference  as  to  the  truth  of  the 
charge  made  In  the  indictment.  But  as  was 
said  in  Mason  v.  Tallman,  34  Me.  472:  "An 
inferoice  founded  npon  hearsay,  is  not  more 
admissible  In  evidence  than  a  fact  obtained 
in  a  like  manner."  It  is  unnecessary  to  go 
farther.  There  .is  no  rule  under  which  the 
testimony  in  question  was  admissible. 

But  it  is  claimed  that,  even  though  the  tes- 
timony was  inadmissible,  It  was  not  prejudi- 
cial to  the  rights  of  the  defendant.  We  can 
conceive  of  a  case,  in  which  this  contention 
might  prove,  tru6,  but  in  the  case  before  us 
there  is  nothing  stated  in  the  exceptions,  and 
there  Is  no  further  report  of  the  evidence, 
which  warrants  this  conclusion. 

Exertions  BUfitalned. 


BUSSELL  V.  FBATEBNITIES  HEALTH  & 
ACCIDENT  ASS'N. 

(Supreme  Judicial  Court  of  Maine.   Jan.  22, 

1915.) 

iHSDBAirCI  (I  660*)  —  HlAI/TH  Inbubancb  — 
SUFFIOXENOT  OF  EVIDENCE— NATUBK  OF  DIS- 
EASE. 

In  an  action  on  a  health  policy,  providing 
that  no  benefits  should  be  allowed  for  disease 
not  common  to  both  sexes,  evidence  held  suf- 
ficient to  warrant  the  jury  in  finding  that  the 
disease  from  which  plaintiff  suffered  was  one 
common  to  both  sexes. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1556,  1707-1728;  Dec.  Dig.  g 
G65.*] 

On  Motion  from  Supreme  Judicial  Goort, 
Franklin  County,  at  Law. 

Action  by  Martcm  M.  Russell  against  the 
Fraternities  Health  &  Accident  Association. 


Yerdict  for  plaintiff,  and  defendant  moves 
for  a  new  trial.  Motion  overruled. 

Argued  before  SAVAGE,  C.  J.,  and  COB- 
NISH,  BIHD,  HALET,  HAN^N,  and  PHII> 
BROOK.  JJ. 

White  &  Carter,  of  LewlstMi,  for  plaintiff. 
Harry  Manser,  of  Lewlston,  for  defendant. 

FEB  CUBIAH.  An  actkm  brought  on  ft 
health  and  accident  iBsoiance  policy. 

The  poll<7  contained  the  provlakni  tiiat 
"benefits  shall  not  be  allowed  for  sickness 
or  disease  not  comnum  to  both  sexes."  The 
plaintiff  was  afflicted  with  a  cystic  tumor  on 
one  of  her  orarles.  The  only  qnestlon  Is 
whether  such  tumor  was  a  sickness  or  dis- 
ease not  common  to  both  sexes.  Three 
medical  witnesses  testified  that  it  was  com- 
mon to  both  sexes.  The  medical  director  of 
the  defendant  testified  It  was  not  common 
to  both  sexes,  but  admitted  that  the  male 
sex  did  have  cystic  tomors.  The  Jory  foand, 
as  they  were  antho>lsed  to  do  from  the  evi- 
dence^ that  the  disease  was  one  oommon 
to  both  sexes. 

Motion  overruled. 


TAVARES  V.  DEWING.    (No.  4807.)  t 

(Supreme  Court  of  Rhode  Island.   Jan.  11, 
1916.) 

Nkw  Teiai,  (8  136*)— Motions— NoTioB. 

Under  Gen.  Laws  1909,  c.  298. 1 16,  reqnlr' 
ing  the  party  filing  a  motion  tor  new  triu  to 
give  within  two  days  thereafter  notice  to  the 
adverse  party  or  bis  attorney  of  record,  and 
section  16,  providing  that,  if  notice  has  not  been 
given  as  provided  in  section  16,  the  court  shall 
assign  the  motion  for  hearing  and  order  notice 
thereof  to  be  given  to  the  adverse  party,  where 
no  notice  has  been  given  by  the  moving  party, 
the  failure  of  the  court  to  provide  for  notice 
does  not  affect  the  zl^ts  of  ue  party  filing  the 
motion. 

[Ed.  Note.— For  ot^er  eases,  see  New  Trial, 
Cent.  Dig.  I  276;  Dee.  Dig.  S  1S6.*1 

Action  by  Bernardo  Tavares  against  Aj> 
delta  O.  Dewing.  Motion  to  dismiss  defend- 
ant's bUl  of  exceptions.  Denied. 

See,  also,  87  AtL  816. 

A.  B.  Crafts,  of  Providence,  for  plaintiff. 
N.  W.  Uttlefield,  of  Providence,  for  defend- 
ant 

VINCENT,  J.  The  plaintiff  brought  suit 
against  the  defendant  in  the  superior  court 
on  June  13, 1010,  to  recover  damages  for  per- 
sonal Injuries  alleged  to  hare  been  suffered 
by  him  through  tlie  negligence  of  the  defend- 
ant. After  various  proceedings  in  the  su- 
perior court  and  in  this  court,  which  ueed 
not  now  be  set  forth  in  detail,  the  plaintiff 
on  the  30tb  day  of  January,  1914,  recovered 
a  verdict  against  the  defendant,  with  dam- 
ages assessed  in  the  sum  of  $4,000.  In  the 
meantime,  on  July  26,  1912,  the  plaintiff  had 
deceased  testate,  and  Jose  B.  Bento  had  been 
appointed  executor  of  the  will,  and  had  en- 
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tered  Ua  appearance  aa  party  plaintiff.  On 
February  6,  1914,  the  defiendant  filed  a  mo- 
tion for  a  new  trial,  wbteh  on  March  7, 1914, 
waa  heard  and  d^iled,  and  the  defendant's 
exception  noted. 

The  superior  court,  upon  the  application  of 
the  def^dan^  gnnted  aereral  extenaiona  of 
time  for  filing  the  bill  of  exertions,  and  the 
same  waa  finally  filed  on  October  10,  1914. 
On  October  16.  1914,  ttie  plaintlfl  appeared 
qpeclally  and  filed  a  motion  in  the  auperlor 
court  to  dlamlss  the  defendant* a  bill  of  ex- 
ceptlou* — 

"on  the  iroand  tliat  the  court  baa  no  joriMllc- 
tioD  to  allow  the  Bame,  and  on  the  ground  that 
tb9  notice  of  the  intention  to  file  said  bill  of 
ezceptionB  was  too  late,  and  that  the  said  notice 
waa  filed  long  after  ue  time  allowed  therefor 
by  law  bad  expired,  and  that  no  notice  has  ever 
been  given  according  to  law  to  the  plaJntiS  or 
his  attorney  of  record  of  the  filing  of  the  de- 
fendant's motiou  for  a  new  trial." 

This  motioa  was  beard  In  the  superior 
court  on.October  16, 1914,  waa  dismissed  and 
exception  noted,  and  on  the  same  day  the 
defendant  filed  her  bill  of  exertions  and  a 
transcript  of  the  testimony,  whereupon  the 
same  was  certified  and  transmitted  to  this 
court.  The  plaintiff  has  now  filed  a  motion 
here  to  dismiss  the  defendant's  bill  of  excep- 
tions upon  the  same  grounds  set  forth  In  his 
prior  motion  in  the  superior  court,  and  the 
queationa  rftlaed  by  audi  motion  are  the 
qneationa  now  before  ua. 

The  plalntiff'a  contention  la  that  the  de- 
fendant, upon  filing  her  motion  for  a  new 
trial  in  the  aaperlor  court,  tttiled  to  give  the 
notice  which  the  atatnte  requlrea  in  auch 
eases,  and  accordingly  there  la  no  JurlsdiO' 
tion  enabling  the  auperlor  court  or  thla  court 
to  lawfully  hear  and  determine  the  same. 
Tbe  atatntory  proTicdona  bearing  upon  the 
question  of  notice  to  the  adverse  par^  are 
to  be  found  In  sections  16  and  16  of  chapter 
298,  General  Laws  of  Rhode  Island  1909. 
which  sections  are  as  follows: 

"Sec.  16.  The  party  filing  a  motion  for  a  new 
trial  shall  within  two  dus  thereafter  gire  no- 
tice of  the  eame  to  the  adverse  party  or  Us  at* 
torney  of  record. 

"Sec  16.  Motions  for  a  new  trial  shall  be  In 
order  for  bearing  or  for  aBsignment  upon  the 
motion  day  occurring  next  after  three  days 
from  the  filing  thereof.  It  notice  has  not  been 
given  as  provided  in  section  16,  the  court  shall 
assign  said  motion  for  hearing  and  order  notice 
thereof  to  be  given  to  the  adverse  party.  Mo- 
tions for  new  trial  shall  be  heard  and  decided 
by  the  justice  who  presided  at  the  trial  In 
case  the  justice,  by  reason  of  absence  or  disa- 
.  bility,  shall  be  unable  to  hear  such  motion,  the 
aame  may  be  heard  and  decided  by  any  other 
justice  in  the  superior  court" 

It  appears  from  the  aflOdavlta  ot  counsel 
upon  both  aidea  of  ttw  case  that  nether  of 
tbrao  were  present  in  the  anperior  court  when 
the  motion  for  a  new  trial  was  assigned  for 
bearing.  Counsel  for  the  plaintiff,  intention- 
ally or  accidentally,  are  very  guarded  In  the 
statements  made  In  their  aflSdavita,  conflming 
themselvea  to  a  denial  that  they  have  been 


"aerred"  with  any  notice  of  tbe  pendency  of 
the  def^dant's  motion  for  a  new  trial,  with- 
out apedfically  stating  that  notice  did  not 
reach  tliem  in  some  other  way. 

The  defendant  filed  her  motion  for  a  new 
trial  on  February  B,  1914,  and  there  la  no 
evidence  that  ahe  gave,  within  two  daya 
thereafter,  the  notice  required  by  section  15. 
The  motion  for  a  new  trial  was  put  down  for 
bearing  f6r  March  7, 1914,  without  tlm  inter- 
venttfm  of  any  of  ttie  counael  concerned  in 
the  case,  and  therefore  the  only  reasonable 
conclusion  to  that  It  was  so  assigned  by  the 
court,  aa  provided  in  section  16. 

The  evident  purpose  and  object  of  the  stat- 
ute dlsdoaed  in  theae  two  aectlaDB  la  to  se- 
cure to  the  adverse  party  luitice  of  the  pen- 
dency of  the  motion  for  a  new  trial,  in  order 
that  be  may  appear  and  be  heard  thereon. 
The  two  aectiona  tak«i  togetha  offer  two 
waya  In  whidi  this  end  may  be  accomfdiah- 
ed :  (l)  A  notice  ui^er  section  16  emanating 
from  the  party  filing  the  motion;  and  (2)  a 
notice  under  -section  16  ordered  by  the  court 
at  the  time  when  swdi  motion  is  assigned 
for  hearing,  provided  the  notice  mentioned  In 
the  prior  section  baa  not  been  given.  Tf  the 
superior  court  failed  in  the  asslgnmoit  of 
the  motion  to  wder  the  notice  to  the  adverse 
party,  as  required  by  section  16  such  J^Uure 
would  be  the  fault  of  the  court,  and  not  of 
the  defendant,  and  the  results  thereof  should 
not  be  visited  upon  the  latter.  An  examina- 
tion of  the  papers  in  the  case  does  not  dis- 
close any  evidence  of  notice  ordered  by  the 
court,  and  therefore,  assuming  that  there  waa 
no  such  notice,  we  think  it  would  be  our 
plain  duty  to  send  the  case  back  to  the  su- 
perior court,  with  direction  to  again  hear  the 
motion  for  new  trial,  after  ordering  proper 
notice  to  the  adverse  party  aa  pnMded  by 
statute. 

Inasmuch,  however,  aa  the  adoption  of  such 
a  course  would  result  in  delaying  the  final 
determination  of  the  matter,  and  add  to  the 
expenses  of  the  litigation,  without  any  rea- 
sonable prospect  that  It  would  serve  any  use- 
ful purpose,  and  as  counsel  for  the  plaintiff 
has  advised  thU  court,  through  his  brief, 
that,  should  the  court  reach  the  view  of  the 
case  above  indicated,  he  would  pr^er  that 
the  defendant's  bill  of  exceptions  should 
stand,  and  avoid  the  delay  which  a  useless 
remission  to  the  superior  court  would  oc- 
casion, the  plaintiff's  motion  Is  denied  and 
dismissed. 


STATB  T.  DAVIS  et  al.    (Noe.  4750-4759.) 

(Supreme  Court  of  Rhode  Island.    Jan,  18, 
1916.) 

1,  Indictment  and  Infobuation  (§  84*)  — 

ACCEBSOBY  BbFOBE  THK  FaCT— BubeZZLE- 
UBNT. 

Although  Gen.  Laws  1900,  c.  345  §  18,  au- 
thorizing an  indictment  for  embezzlement  in 

fieneral  form,  without  specifying  any  parttcu- 
ars,  expressly  refers  only  to  the  form  of  in- 
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dlctment  against  the  principal,  it  applies  and 
affects  the  form  of  an  Indictment  charging  a 
defendant  as  an  accessory  before  the  fact  to  an 
embezzlement 

[Ed.  Note.— For  other  caaes,  see  Indictment 
and  Information,  Cent  Dig.  11  227,  228;  Dec. 
Dig.  S  84.*] 

2.  EUBBZZLEUBHT  (S  26*>— IKDICTllEN:^-G01(• 
lfON  Law. 

Since  at  common  law  there  was  no  crime 
of  embezzlement,  there  ia  no  common-law  form 
of  an  indictment  for  embeulement. 

[Ed.  Note.— For  other  casee,  see  Embezzle- 
ment.  Cent  Dig.  S8  37,  38;  Dec.  Dig.  S  26.*] 

3.  EHBEZZLBincNT  (J  26*)— Indiotmekt— CON- 
TiNniNG  Offense. 

That  an  indictment  charging  one  defendant 
as  principal  and  anotber  as  an  accessory  be- 
fore the  fact  to  an  embezzlement,  in  the  gen- 
eral form  permitted  b;  Geu.  Laws  1909,  c  34t!, 
f  18,  witboat  specifying  the  particulars,  does 
not  necessarily  charge  a  continuing  olfenae  in 
the  sense  that  only  one  indictment  will  lie  for 
the  successive  conversions  from  the  same  person 
up  to  the  time  of  the  bringing  of  the  indict- 
ment. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  H  37.  88;  Dec  Dig.  {  26.*] 

4.  INDICTUENT  AND  IhFOBMATXON  (S  121*)  — 

Bill  of  Pabticulabs— Eiibezzl£M£nt. 
Where  an  indictment  charging  a  defendant 
with  embezzlement  in  the  general  form  permit- 
ted by  Gen.  Laws  1909,  c  345,  |  18.  tells  to 
Inform  him  of  the  acts  intended  to  be  proved, 
his  remedy  Is  by  a  motion  for  a  bill  of  particu- 
lars. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  SS  81&-320;  Dec. 
Dig.  i  121;*  Criminal  Law.  Cent  Dig.  S  1378.] 

5.  EUBEZZLBWENT  (S  26*)— IirDICTUENT— CoH- 

STEucnoBr- CoNTiNuiNo  OrrsnsB. 

Where  several  indictments  allefiied  in  gen- 
eral terms,  as  permitted  by  Gen.  Laws  1909, 
c.  345,  S  18,  the  embezzlement  of  money  by  the 
principal,  and  showed  by  tbe-biD  of  particulars 
an  attempt  to  prove  embezzlemeDt  from  time  to 
time  during  the  period  covered  by  the  indict- 
ment, they  did  not  charge  a  continuing  offense 
subject  to  one  prosecution  only  and  to  one 
penalty  up  to  the  time  of  the  bringins  of  the 
indictment 

[Ed.  Note.— For  other  cases,  aee  Bmbezsle- 
ment.  Cent  Dig.  U  87.  88;  Dec.  Dig.  {  26.*] 

6.  iNDICnCENT  AND  InFOBVATIOI*  (%  16*)  — 

GoEzisnNG  Indicthbetts— CoHTINUOUa  Of- 

FBN8E— PBOSECUTION. 

There  can  be  but  a  single  prosecution  for 
a  continuons  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  U  83-88.  448; 
Dec.  Dig.  S  IS.*] 

7.  EuBEzzLBunr  (1 1*)  —  OmtNBB  —  Wbat 
Constitutes. 

The  embezzlement,  as  a  single  act  at  the 
same  time  and  place,  of  one  or  several  articles, 
constitutes  a  distinct  offense  of  embezzlement 
[Ed.  Note.— For  other  cases,  see  Embenle- 
ment.  Cent  Dig.  |  1;  Dec  Dig.  |  1.*] 

8.  EUBEZZLBHENT  (}  26*)— I  NDICTinENT— CON- 
TINUOUS   OrFBNSE   —    "EVIDENCK    IkfAT  BB 

Given  of  Ant  Sucn  Eubezzleuent." 
As  osed  in  Gen.  Laws  1909,  c  345.  |  18. 
providing  that  an  Indictment  for  embezzlement 
may  be  in  general  terms  without  specifying 
any  particulars,  and  that  on  the  tnal  evi- 
dence may  be  given  of  any  such  embezzlement 
*  ♦  •  committed  within  six  months,"  the 
quoted  words  permit  proof  of  different  takings 
within  such  period,  as  constituting  one  offense, 
to  permit  a  conviction  based  on  the  aggregate 


amount  thua.  taken,  but  this  does  not  make  the 
offense  charged  in  the  indictment  a  oontlnnona 
one. 

[Ed.  Note.— For  other  eases,  see  Embezzle- 
ment, Cent.  Dig.  H  87.  38;  Dec  Dig.  (  26.*] 

9,  Indictment  and  Inpohm atton  (§  84*)  — 

EUBEZZLXICBNT  —  AOCBSSOST  —  VaUDITT— 

Pboof. 

That  the  proof  shows  that  the  acts  of  em- 
bezzlement covering  the  period  of  six  months 
following  the  date  laid  in  an  indictment  form 
part  of  a  series  of  acts  of  embezzlement  of  the 
same  character  begun  prior  to,  and  covering  a 
period  precediiv  and  up  to.  the  date  laid  in 
the  Indictmait  does  not  invalidate  an  indict- 
ment of  an  accessory  under  Gen.  Laws  1909, 
c  350,  I  2,  in  the  general  form  permitted  by 
chapter  340,  |  18,  authorizing  an  indictment 
for  embeulemeut  without  apecuying  the  partic- 
ulars. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  D4g.  |i  227,  228 ;  Dec 
Dig.  8  84.*]  <^  .  . 

Case  certified  from  Superior  Court,  Frovl- 
dence  and  Bristol  Counties. 

Jacob  Irving  Davis  and  Alfred  W.  Qalgg 
were  indicted  tor  eDnbezzIement  Motlona  by 
Qnigs  to  dismiss  the  Indictments  were  heard 
in  the  superior  courts  but,  before  the  deci- 
sion thereon,  five  questions  of  law  were  cer- 
tified to  the  Supreme  Court  Questions  an- 
swered In  <qpinlon. 

Livingston  Ham,  Asst.  Atty.  Gen.,  for  the 
State.  Philip  S.  Knauer  and  Joseph  J.  Cun- 
ningham, both  of  Providence  (Walter  J.  Ladd, 
of  ProTidenoe,  of  counsel),  tor  defendant 
Qnigg. 

BAKER,  J.  These  are  ten  Indictments  for 
embezzlement  against  Jacob  Irving  Davis  as 
principal  and  Alfred  W.  Qulgg  as  accessory 
before  the  fact  They  were  all  presented  by 
a  grand  Jury  Impaneled  by  the  superior  court 
sitting  at  Providence,  in  said  state. 

The  first  Indictment  <No.  4750)  charges 
Davis  on  the  2d  day  of  November,  A.  D. 
1997,  with  embezzling  money  from  the  Grand 
Lodge  of  tbe  Ancient  Order  of  the  United 
Workmen  of  Bhode  Island,  a  corporation  of 
whicb  he  was  an  officer,  clerk,  or  agent,  to 
the  amount  and  value  of  $4,000.  The  indict- 
ments are  Identical  in  form,  except  that  in 
the  second  and  each  succeeding  Indictment 
tbe  date  of  the  commlssloD  ot  the  offense  la 
laid  exactly  six  months  later  than  in  the  pre- 
ceding indictment  The  record  shows  that 
Eta  vis  pleaded  guilty  to  each  Indictment  on 
October  7,  1912,  and  that  on  December  3, 
1912,  on  each  indictment  he  was  sentenced 
and  committed  to  the  state  prison.  A  motion 
to  dismiss  the  Indictment  was  made  In  each 
case  by  the  defendant  Qulgg,  which  mottona 
were  heard  in  the  superior  court,  hut  before 
decision  thereon  five  questions  of  law  were 
certified  to  this  court  under  the  prorlsloiiB  of 
section  5  of  chapter  298  of  the  General  Laws, 
as  follows: 

(1)  Do  the  provisions  of  section  18  of  chaP' 
ter  346  of  fhe  General  Laws  of  Rhode  Island 
apply  to  a  case  where  the  defendant  is  charg- 
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e&,  not  as  a  principal,  but  as  an  accesBory 
before  the  fact  to  an  embezzlement? 

(2)  Is  the  crime  of  embezzlement,  as  con- 
templated by  section  18  of  chapter  345  of 
the  General  Laws  in  providing  that  the  In- 
dictment may  allege  generally  an  embezzle- 
ment without  specifying  any  particulars,  and 
in  providing  that  proof  of  a  general  char- 
acter shall  sustain  such  allegation,  a  con- 
tinuing offense,  in  the  sense  that  only  one 
indictment  will  lie  for  successive  takings  or 
conversions  from  the  same  person  up  to  the 
time  of  Ihe  bringing  of  the  indictment? 

(3)  Does  the  Indictment  In  this  case,  alleg- 
ing, as  it  does,  an  embezzlement  by  the  prin- 
<dpal  offender  of  money  to  a  certain  amount, 
without  specifying  any  particulars  of  such 
embezzlement  and  charging  the  accused  as  an 
accessory  before  the  fact  to  such  embezzle-, 
ment,  and  showing  by  Its  bill  of  particulars 
an  Intent  to  prove  embezzlement  by  the  prin- 
cipal from  time  to  time  of  money  and  prop- 
erty during  the  period  covered  by  this  indict- 
ment, amounting  to  an  aggregate  sum  ex- 
ceeding $500,  and  that  the  accused,  as  such 
accessory  before  the  fact,  received  all  the 
money  and  property  to  the  embezzling  of 
which  he  was  accessory  in  different  amounts 
from  time  to  time,  charge  a  continuing  of- 
fense subject  to  one  prosecution  only  and 
one  penalty  up  to  the  time  of  the  bringing 
of  the  indictment? 

(4)  Assnmlng  that  ^ther  question  2  or 
question  3  is  answered  in  the  affirmative,  or 
tliat  both  said  aaestl(»iB  are  so  answered, 
does  It  follow  that  the  present  indictment 
is  bad? 

OS)  Can  the  d^endant  be  charged  as  an  ac- 
cessory before  tlie  fact  to  an  offense  of  em- 
bezzlemoit;  where  it  appears  that  the  acts 
of  embealement  covering  the  period  of  six 
months  following  the  date  laid  in  the  indict- 
ment fiurm  part  of  a  series  odF  acts  at  embee- 
Klement  of  the  same  character  begun  prior 
to,  and  covering  a  period  preceding  and  up 
to,  the  date  laid  In  the  Indictment? 

To  pn^rly  ondmstand  these  qnestUms 
and  their  relation  to  the  indictments  as  af- 
fectiug  tiie  qnestUin  of  the  validly  of  the 
latter  it  will  be  cmvenlent  to  refer  to  and  to 
cite  portions  of  the  statates  and  o£  the  rec- 
ords In  these  cases. 

Section  16  of  chapter  345  of  the .  General 
I>aws  describes  who  may  commit  embezzle- 
ment and  of  what  property,  and  how  the 
crime  may  generally  be  punished.  Section  17 
of  the  same  chapter  provides  for  the  punish- 
ment of  embezzlement  by  an  officer  of  a  bank 
or  trust  company.    Section  18  Is  as  follows: 

"Sec.  18.  In  prosecutions  under  the  preceding 
two  nctiona  it  shall  he  sufficient  to  allege  gen- 
erally in  the  indictment,  or  complaint,  an  em- 
bezzlement, fraudulent  conversion,  taking  or 
secreting  with  such  intent,  or  an  embezzlement 
or  appropriation  with  intent  to  cheat  or  de- 
band,  as  the  case  mar  be.  of  money  to  a  certain 
amount,  or  property  of  a  certain  value,  without 
Bpecifyuig  any  particulars  of  such  embezzle* 
ment ;  and  on  the  trial  evidence  may  be  given 


of  any  such  embezzlement,  fraudulent  conver- 
sion or  appropriation,  or  taking  or  secreting 
with  intent  bo  to  embezzle  or  fraudulently  con- 
vert, committed  witbin  six  months  next  after 
the  time  stated  in  the  indictment  or  complaint, 
and  it  shall  be  sufficient  to  maintain  the  charge 
in  the  indictment  or  complaint,  and  shall  not  be 
deemed  a  variance,  if  it  Is  proved  that  any 
bullion,  money,  notes,  bank  notea,  cbeck,  draft, 
bill  of  exchange,  or  other  security  or  money  or 
other  property  of  such  person,  copartnership, 
incorporated  bank  or  company  or  other  body 
corporate,  of  whatever  amount,  was  fraudu- 
lently embezzled,  appropriated,  or  converted,  or 
'  taken  or  secreted  with  intent  so  to  embezzle  or 
convert,  by  the  person  being  prosecuted,  within 
said  period  of  six  months."^ 

The  def»tdant  Qulgg  Is  Indicted  under  sec- 
tion 2  of  chapter  350  of  the  General  Laws. 
It  Is  as  follows: 

"Sec  2.  Every  person  who  shall  aid,  assist, 
abet,  counsel,  hire,  command,  or  procure  another 
to  commit  any  crime  or  offense,  shall  be  pro- 
ceeded against  as  principal  or  as  an  accessory 
before  the  fact,  according  to  the  nature  of  the 
offense  committed,  and  upon  conviction  shall 
suffer  the  like  putiishment  as  the  principal  of- 
fender is  subject  to  by  this  title." 

Each  one  of  the  indictments  Is  In  a  single 
count,  and  the  crime  against  Davis  as  prin- 
cipal Is  in  each  case  set  out  in  accordance 
with  the  provisions  of  said  section  18. 

In  the  drst  Indictment  the  charge  against 
Quigg  Is  set  out  In  these  words: 

"And  tbe  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  fnrther  present  that  Alfred  W. 
Quigg,  of  Pawtocket,  in  the  afor^aid  county 
of  Providence,  before  said  felony  and  larceny 
was  committed  by  the  said  Jacob  Irving  Davis 
In  form  aforesaid,  to  wit,  on  the  Ist  day  of  No- 
vember in  the  year  of  our  I«rd  one  thousand 
nine  hundred  and  seven,  at  said  Providence, 
in  the  aforesaid  county  of  Prvidence,  did  feloni- 
ously and  maliciously  aid,  assist,  abet,  counsel, 
hire,  command,  and  procure  the  said  Jacob 
Irving  Davis  the  said  felony  and  larceny  In 
manner  and  form  aforesaid  to  do  and  commit, 
whereby,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  said  Alfred  W. 
Quigg  is  deemed  to  be  an  accessory  before  the 
fact  to  said  felony  and  larceny  against  tbe 
form  of  the  statute  in  bu<^  case  made  and 
provided  and  against  the  peace  and  dignity  of 
the  state." 

This  form  is  used  in  each  indit^ment;  the 
only  variation  in  the  language  being  as  to 
the  date  of  the  alleged  offense  of  the  acces- 
sory. We  shall  be  aided  in  understanding 
the  significance  and  bearing  of  this  qnestlon 
by  quoting  the  first  ground  for  dismissing 
the  Indictment  as  It  is  alleged  in  each  mo- 
tion to  dismiss.   It  is  as  follows: 

"First.  Because  the  Indictment  is  fatally  de- 
fective, in  that  it  does  not  contain  material 
averments  charging  this  defendant  with  any 
offense  according  to  the  forma  of  the  common 
law,  and  because  there  is  no  Statute  which  per- 
mits a  person  to  be  charged  as  an  accessory 
before  the  fact  to  any  crime  in  any  otber  man- 
ner than  according  to  the  strict  forms  and 
averments  of  the  common  law." 

[1]  It  la  obvious  that  the  first  question  re- 
lates to  the  validity  of  these  Indictments  aa 
to  the  defendant  Quigg.  His  claim  Is  that 
section  18  of  chapter  345  refers  only  to  the 
principal  committing  the  crime  of  embezzle- 
ment, and  that  in  consequence  a  complaint 
or  Indictment  against  one  as  an  acoenory 
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before  the  fact  In  order  to  be  vaUd  must 
therein  charge  the  principal  with  the  crime 
"according  to  the  strict  fotms  and  averments 
of  tlie  common  law."  Qnestion  1,  therefore, 
as  above  stated,  is  important  only  as  its  an- 
swer will  aid  in  determining  the  validity  or 
invalidity  of  these  indictments  as  to  the  de- 
f^dant  Qnigg. 

We  are  of  the  opiulon  that  the  reasonable 
construction  of  section  18  of  chapter  345  by 
the  language  "in  prosecutions  under  the  pre- 
ceding two  sections"  has  reference  only  to 
complaints  and  indictments  against  the  prin- 
cipal In  the  crime.  If  this  be  so,  the  defend- 
ant Qnigg  claims  that  as  to  Urn  the  Indict- 
ments are  fatally  defective,  and  that  he  la 
not  properly  charged  with  any  crime. 

[2]  He  states  In  bla  brief,  and  correcOy, 
that  "at  the  common  law  there  was  no  dime 
of  embezElement** ;  that  it  'is  an  offense  cre- 
ated by  statute."  There  la  tberefoce  no  com- 
mon-law form  of  an  Indictment  tar  embezzle- 
ment. In  Tolome  t  of  Encyc.  PL  &  Ft.  415, 
It  is  said  respecting  embezzlem^t: 

"The  otEense  being  statutory,  the  euffidency  of 
the  indictment  is  to  be  tested,  not  by  the  rales 
of  the  common  law,  but  by  the  reQuiremeuts  of 
the  particular  statute  upon  which  it  is  bottom- 
ed, and  the  practitioner  is  particularly  caution- 
ed as  to  the  danger  of  following  forms  and 
precedents  based  upon  statntes  other  than  tiis 
own." 

See  Bishop's  New  Crlm.  Procedure,  vol.  8, 
p.  1412  et  seq.  and  page  X424,  on  whidi  it  Is 
stated: 

"Tlie  indictment  must  oorer  the  statute  on 
which  it  is  drawn;  it  ordinarily  need  do  no 
more.** 

See,  also,  16  Gyc.  610,  fill. 

It  is  undoubtedly  true  that  prior  to  the 
passage  of  statutes  similar  to  said  section 
18  in  an  indictment  for  embezzlement  the  de- 
scription of  the  property  taken  and  its  own- 
ership were  required  to  be  set  out  with  the 
same  degree  of  particularity  as  was  required 
respecting  such  allegations  in  charging  the 
common-law  crime  of  larceny.  Wharton's 
Crlm.  Law.  vol.  1,  {  1044.  We  assume,  there- 
fore, that  the  claim  that  the  crime  should 
have  been  set  out  "according  to  the  strict 
forms  and  averments  of  the  common  law" 
comes  to  this:  That,  inasmuch  as  the  form 
of  the  indictment  adopted  in  the  cases  before 
us  Is  expressly  authorized  only  in  the  in- 
dictment of  a  principal,  a  person  prosecuted 
as  an  accessory  before  the  fact  has  the  right 
to  require  that  In  the  indictment  against  him 
the  crime  alleged  to  have  been  committed  by 
the  principal  should  be  set  out  wltit  the  Eiame 
particularity  that  wonld  have  been  necessary 
before  fbe  passage  of  said  section  18.  We 
think  the  defendant  misconceives  the  require- 
ments of  a  valid  Indictment  against  an  ac- 
cessory before  the  foct.  Chltty  on  Grim. 
Law,  vol.  1,  *p.  272,  says: 

"It  is  both  usual  and  proper  to  include  them 
[the  priucipal  and  nccessory]  in  the  same  indict- 
ment. *  «  *  Where  the  jKtrties  are  thus 
joined  in  the  same  proceeding,  the  proper  course 
Is  first  to  state  the  guilt  of  the  principal  as  if 


be  alone  had  been  concerned ;  and  then,  in  case 
of  accessories  before  the  fact,  to  aver  that  O.  t>., 
late  of,  etc.  [the  procurer],  before  the  commit- 
ting of  the  said  felony  [bere  follows  the  charge 
agaiBSt  the  accessory  snbstantlBUy  as  set  out 
in  the  present  caseaj." 

See,  also.  Bishop,  New  Orim,  Procedure* 
VOL  3,  pp.  1225,  1226;  Archibald's  Crlm.  Pr. 
&  Pi.  (8th  Ed.)  vol.  1,  pp.  65,  71 ;  Wharton's 
Crlm.  Law,  vol.  1,  i  238,  and  cases  under 
note  3. 

"All  the  material  avermeots  of  an  indictment 
against  the  principal  must  be  embodied  in  the 
indictmeat  of  an  accessory  t>efore  the  fact  and 
the  same  paxticnlarlty  Is  required."  22  Cyc. 
300. 

See,  also.  Com.  v.  Kass,  8  Brewst  (Pa.> 
422,  425;  Ray  v.  State.  102  AtIe.  604,  145  S. 
W.  881;  Tnlly  v.  Commonwealth.  U  Bush 
(Ky.)  154,  158;  State  v.  King,  88  Minn.  176* 
92  N.  W.  966. 

"The  whole  allegatioD  constitutes  only  one 
count  with  one  conelnslon,  not  two."  Bish- 
op, New  Crim.  Procedure,  vol  8,  p.  1224. 

The  rule  deducible  from  what  precedes  Is 
tliat,  in  on  indictment  against  both  principal 
and  accesBoiy,  it  is  only  necessary  that,  as  to 
the  prindpflJ,  the  Indtctmait  abould  sllega 
the  facts  constituting  the  felony  with  the 
same  degree  of  certainty  and  particularity 
as  If  he  were  indicted  alona  In  the  present 
case  there  is  no  claim  or  suggestion  that  the 
indictment  would  be  defecUve  In  form  as 
against  Davis  if  he  were  Indicted  alone. 
There  is,  farther,  no  Claim  that  the  portion 
of  the  indictmeat  charging  Quigg  as  on  ac- 
cessory Is  in  any  defective  It  Is  In  the 
language  of  section  2  of  chapter  860.  As  to 
this  see  State  v.  Sprague,  4  B.  I.  257,  286.  It 
follows  therefore  ttiat,  while  section  18  of 
chapter  845  expressly  refers  only  to  the  form 
of  a  complaint  or  Indictment  against  the  prin- 
cipal in  the  crime  of  embezzlement,  as  a  re- 
sult of  the  rnles  of  criminal  pleading  applica- 
ble to  the  prosecution  of  a  principal  and  an 
accessory  in  the  same  indictment,  said  sec- 
tion does  apply  to  such  an  indictment,  and 
does  affect  the  form  thereof.  The  question 
is  answered  in  the  affirmative.  It  follows 
that  the  indictments  now  under  considera- 
tion are  not  defecUve,  as  the  defendant 
Quigg  claims; 

E3]  The  meaning  of  question  2  Is  not  en- 
tirely clear;  that  is  to  say,  does  it  seek  to- 
ascertain  whether  or  not  an  Indictment  for 
eml)ezzlement,  properly  drawn  in  the  form 
permitted  by  said  section  18,  Indicates  by  its 
form  that  It  is  applicable  only  to  the  crime, 
when  it  consists  of  a  number  of  acts  com- 
bined  and  treated  as  one  offense  (if  this  bo 
permissible),  and  whether  such  offense  la  a 
continuiug  one,  or  Is  its  purpose  simply  to 
ascertain  whether  said  section  contemplates 
under  such  an  indictment  the  inclnslon  of 
the  type  of  the  crime  just  described,  as  well 
as  some  other  form  of  the  crime? 

Defendant's  brief,  on  page  24,  says: 

"Embezzlement  may  consist  of  a  single  and 
specific  act,  *  *  *  or  of  a  contlunons  veriea 
of  acts  resulting  in  an  aggregated  delalcation,^ 
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in  which  latter  case  it  constitatei  a  coatiuDing 
offense." 

And  on  page  30  It  says: 

"If  the  state  resorts  to  the  aid  of  thlB  section 
in  prosecuting  a  person  for  embezzlement,  it  is 
obliged  to  treat  the  offense  as  a  continuing  one." 

These  statements  show  that  In  cltilmlng 
that  these  indictments  charge  continuing  of- 
fenses the  defendant  bases  snch  claim  on  the 
farther  claim  that  the  Indictments  by  their 
very  form  Indicate  that  the  crime  charged 
consists  of  a  number  of  acts  consolidated 
and  treated  as  one.  We  will  treat  the  sec- 
ond (luestlon  as  InTolTing,  first  of  all,  the  In- ' 
quiry  of  whether  or-  not  the  claim  last  re- 
ferred to  Is  correct  If  this  Inqnlry  be  an- 
swered in  the  negative,  the  second  question 
Itself  must  be  so  answered. 

Whether  or  not  a  number  of  fraudulrat 
takings  may  be  combined  and  be  charged 
and  treated  as  one  offense  in  an  Indictment 
for  embezzlement,  and,  if  so,  whether  or  not 
sncb  a  crime  is  a  continuing  offense,  will  be 
more  fully  discussed  In  considering  the  third 
question.  '  There  Is  no  reason  to  infer  that 
section  18  had  the  effect  of  rendering  Invalid  . 
the  form  of  indictment  hitherto  used,  where- 
in "the  particulars  of  such  embezzlement" 
were  set  forth.  The  section  neither  express- 
ly Dor  impliedly  does  this.  It  permits  a 
change  in  that  a  genetal  allegation  In  an  In- 
dictment of  emt>ezzlement  of  money  is  made 
Bufilcient  "in  prosecutions  under  the  preced- 
ing two  sections."  Tbe  preceding  two  sec- 
tions, 16  and  17,  cover  all  embeKlements 
and  crimes  in  the  nature  of  embezzlement 
punishable  under  our  statutes,  as  no  excep- 
tion is  made  in  section  18  as  to  prosecutions 
under  them.  It  Is  obvious  therefore  that  an 
indictment  properly  drawn  in  accordance 
with  said  section  18  would  not  of  itself  Indi- 
cate whether  the  crime  cliarged  consisted  of 
a  distinct  and  single  act  of  embezzlement  or 
of  a  number  of  fraudulent  takings  within 
a  period  of  six  months  combined  and  treat- 
ed as  Mte  offense,  assuming  such  combination 
permissible.  Such  an  indictment  is  applica- 
ble to  either  form  of  offense.  In  State  v. 
Cusbing,  11  R.  I.  813.  the  offense  charged 
against  Gushing  was  as  accessory  before  the 
fact  in  embezzlement,  and  the  form  of  in- 
dictment was  similar  to  those  in  the  present 
cases.  The  date  named  for  the  commission 
of  the  offense  of  embezzlement  was  June  1, 
18G9.  A  single  actf  of  embezzlement  was 
shown  commenced  September  21,  and  com- 
pleted September  24,  1867,  and  the  convic- 
tion of  the  defendant  therefor  was  upheld. 
There  was  no  attempt  to  show  any  embez- 
zlement within  the  six  months  after  the  date 
named  in  the  indictment  See,  also,  State 
V.  New,  22  Minn.  76,  80. 

[4]  In  People  v.  Hanaw,  107  Mich.  337,  65 
N.  W.  231,  the  embezzlement  of  one  check 
was  alone  charged  in  the  bill  of  particulars 
under  an  information  similar  In  form  to 
these  Indictments,  but  whether  the  taking 
was  before  or  after  the  date  named  In  tbe 


Indictment  does  not  appear.  It  Is  true  that 
similar  statutes  have  been  held  to  exclude 
evidence  of  acts  of  embezzlement  before  the 
time  stated  In  the  indictment  People  v. 
Donald,  48  Mich.  491,  493,  12  N.  W.  669; 
State  V.  Comhauser,  74  Wis.  42,  44,  41  N.  W. 
959.  Such  seems  to  be  Ihe  view  in  State  v. 
Holmes,  66  Minn.  230,  234,  68  N.  W.  11,  as 
to  the  substantive  offense,  although  such  evi- 
dence is  held  permissible  to  show  intent 
See  therein  reference  to  State  v.  New,  su- 
pra. The  real  difficulty  under  an  indictment 
alleging  the  crime  In  general  terms  Ilea  in 
the  fact  tluit  the  accused  Is  not  Informed  of 
the  act  or  acts  Intended  to  be  proved 
against  him.  His  remedy  in  such  case  la  by 
a  motion  for  a  bill  of  particulars.  State  v. 
Cuahlng.  supra,  316;  People  v.  McKlnney, 
10  Mich.  54^  98,  94;  People  v.  Hanaw,  107 
Mich.  337,  65  N.  W.  231 ;  Thalhelm  v.  State, 
38  Fla.  at  pages  180.  181,  20  South.  938,  and 
cases  there  cited;  Blahop's  New  Cr.  Proce- 
dure, vol.  1,  S  845.  ' 

If  the  bill  of  particulars  shows  the  inten- 
tion of  the  state  to  avail  itself  of  section  18 
as  to  proof  of  different  acts  of  embezzlement 
within  the  six  months  next  after  tlie  date 
named  therein  (if  this  be  allowable),  as  the 
effect  of  a  bill  of  particulars  la  to  confine  the 
proof  to  the  pmrtlculars  apedfled  therein,  the 
state  coold  offer  no  evidence  ontslde  of  said 
six  months  as  proof  of  the  substantive  of- 
fense charged.  But  U  the  bill  dlsdoses  the 
intention  to  prove  a  abigle  act  at  embesde- 
ment,  clearly  qiedfled,  It  woold  seao  to  be 
unimportant  whether  that  act  be  before  or 
after  the  date  named.  In  State  t.  Cusbing, 
supra,  11  B,  I.  on  page  816,  the  court  says: 

"The  day  named  in  the  indictment  •  •  * 
as  the  day  of  the  commission  of  the  offense  was 
not  material,  and  the  government  was  at  liberty 
to  prove  its  commission  upon  any  other  day  be- 
fore the  finding  of  the  indictment,  as  well  as 
on  that  day." 

As  already  shown  In  that  case,  the  act  of 
embezzlement  was  prior  to  the  date  named. 
Of  course,  the  giving  of  evidence  of  differ- 
ent and  cumulative  acts  of  embezzlement,  if 
allowed  by  section  18,  is  only  permissive. 
There  appears  to  be  no  necessity  or  good 
reason  for  holding  that  a  mere  permission 
to  prove  as  one  offense  a  combination  of  acts 
of  embezzlement  committed  within  a  period 
of  six  months  should  affect  the  proof  of  a 
single  eml}ezzlement  allowed  to  be  charged 
in  general  terms  In  the  indictment  The 
limitation  as  to  time  goes  with  and  qualifies 
the  right  to  combine.  We  think  the  cases 
referred  to  go  too  far  in  excluding  in  all  In- 
stances proof  of  the  offense  prior  to  the  date 
named,  and  believe  that  State  v.  Gushing  af- 
fords a  more  reasonable  interpretation  of 
the  statute.  If  the  form  of  Indictment  in 
the  cases  now  considered  is  applicable  to  all 
cases  of  embezzlement,  as  already  stated,  It 
Is  plain  that  it  does  not  exclusively  contem- 
plate or  apply  to  any  particular  form  of 
embeazleDient.    AssumlDg  for  the  occasion 
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tbat  there  Is  a  form  of  embezzlement  entitled 
to  be  characterized  as  a  continuing  offense, 
the  form  of  the  indictment  may  include  that, 
but  does  not  exclnde  other  forms  of  the  of- 
fense. It  cannot  be  said,  therefore,  Uiat  such 
an  indictment  simply  contemplates  and  re- 
fers to  a  continuing  offense,  and,  this  being 
so,  the  second  question  la  answered  in  the 
negative. 

[B1  In  all  of  these  ten  cases  In  response  to 
motions  of  the  defendant  bills  of  particulars 
have  been  filed.  They  are  the  same  in  each 
case.  The  third  question  includes,  in  sub- 
stance, as  part  thereof,  item  "first"  of  the 
bill  of  particulars.  The  purport  of  this  qaes- 
tlon  is:  Do  these  indictments,  allying  in  gen- 
eral terms  an  embezzlement  of  money  by  the 
principal  and  showing  by  the  bills  of  particu- 
lars an  Intent  to  prove  embezzlement  by  him 
from  time  to  time  during  the  period  covered 
by  the  iDdlctment,  charge  a  continuing  offense 
subject  to  one  prosecution  only  and  one  penal- 
ty up  to  the  time  of  the  bringing  of  the  in- 
dictment? 

[JJ  This  question  requires  some  considera- 
tion of  the  character  of  the  crime  of  embez- 
zlement, and  as  to  what  effect,  if  any,  section 
18  has  thereon,  particularly  as  to  its  becom- 
ing in  consequence  a  continuous  offense.  The 
general  rule  is  well  established  that  in  a  con- 
tinuous offense  there  can  be  but  a  single 
prosecution.  One  prosecution  in  such  a  case 
for  a  section  or  a  part  of  the  things  taken 
absorbs  the  offense.  The  transaction  cannot 
be  split  op  into  a  series  of  cases.  Wharton's 
Crlm.  lyaw,  vol.  1,  8S  27,  931:  State  v.  Mar- 
tin, 23  R.  1. 143.  146,  49  Atl.  497;  In  re  Snow, 
120  U.  a  274,  7  Sup.  Ct  556,  30  L.  Ed.  658. 
In  the  case  last  dted  the  offense  of  cohabiting 
with  more  than  one  woman  was  charged.  On 
page  281  of  120  U.  S.,  on  page  559  of  7  Sup. 
Ct,  30  L.  Ed.  658,  the  court  says: 

"The  offense  of  cohftbitation.  in  the  sense  of 
this  statute,  is  oommiUed  if  there  is  a  living 
or  dwelling  together  as  husband  and  wife.  It  is, 
inherently,  a  continuous  offense,  having  dura- 
tion, and  not  an  offense  conslBtlng  of  an  iso- 
lated act." 

This  (Station  points  oat  the  ordinary  and 
essential  characteristic  of  a  continuous  of- 
fense. 

[7]  This  questiozi  as  to  "contkraing  of- 
fenses" becomes  important,  because  there  are 
ten  indictments  here  covering  succes^ve  peri- 
ods of  six  months— -in  all  five  years.  The 
crime  of  embezzlement  resembles  in  many 
particulars  the  common-law  crime  of  larceny. 
In  this  country  it  is  generally  held  that  the 
talcing  as  a  si^e  act  at  the  same  time  and 
place  of  one  or  aereral  articles  constitutes  a 
distinct  offense  of  larceny.  12  Ency.  PI.  & 
I*r.  1006.  The  law  of  embezzlement  In  this 
respect  Is  the  same  as  to  larceny.  Com.  v. 
Pratt,  1B7  Mass.  98,  108;  Rlcord  v.  O.  P. 
B.  R.  Co.,  16  NcT.  167, 181.  It  has  been  held  j 
In  Massacboaetts,  foUovdns  the  EIngllsh  rule, 
that: 

"The  taking  of  divers  articles  at  one  time 
may  be  treated  as  constitntlng  a  distinct  lar- 1 


ceny  of  each  article  taken.**  Com.  v.  Butterick, 
100  Mass.  1.  9,  97  Am.  Dec.  65.  2  Bussell  on 
Crime  (4th  Eng.  Ed.)  127;  2  Hale,  P.  C.  246; 
Beg.  V.  Brettel,  C.  &  M.  609,  41  E.  U  U  381. 

It  Is  clear  that  up  to  the  passage  ct  stat- 
ntes  of  whicAi  sectl<Hi  18  Is  a  type  ea<di  fraud- 
oient  taking  by  a  servant  or  agent  ctmstltated 
a  distinct  offense  of  embezzlement  In  con- 
sidering section  18  as  affecting  this  offense. 
It  may  be  worth  while  to  examine  briefly  Its 
history.  The  first  statute  of  this  kind  was 
enacted  In  England  In  1827.  See  7  and  8 
George  IV,  c  28,  |g  47,  48.  Section  47  relates 
to  the  "punlshmrat  of  embezzlements  com- 
mitted by  clerks  and  servants."  Section  ^  Is 
as  follows: 

'And,  for  preveatiDg  the  difflcnlties  that  have 
l>een  experienced  in  ^e  prosecution  of  the  last- 
mentioned  offenders,  be  it  enacted,  that  it  shall 
be  lawful  to  chai^  in  the  indictment  and  pro- 
ceed against  the  offender  for  any  number  fd  dis- 
tinct acts  of  embezzlement  not  exceeding  three, 
which  may  have  been  committed  by  him  against 
the  same  master,  within  the  space  of  six  calen- 
dar months  from  the  fint  to  the  last  of  such 
acta ;  and  in  every  such  indictment  *  *  *  it 
shall  be  sufficient  to  allege  the  embeazlement  to 
be  of  money  without  specifying  any  particular 
coin  or  valuable  security;  and  such  allegation, 
80  far  as  regards  tlie  description  of  the  property, 
shall  be  sustained,  if  the  offender  shall  be  proved 
to  have  embezzled  anjr  amount,  although  the  par- 
ticular species  of  coin  or  valuable  secarity  of 
which  such  amount  was  composed  shall  not  be 
proved.   •   •  • 

With  the  omission  of  the  prefatory  state- 
ment of  the  purpose  thereof,  these  two  sec- 
tions were  enacted  practically  verbatim  in 
Massachusetts  In  1834.  See  Laws  for  that 
year,  chapter  186,  H  1  and  2.  In  the  Revi- 
sion of  IS-Sd,  section  2  of  chapter  1S6  became 
section  10  of  chapter  188,  with  certain  altera- 
tions Including  Its  being  extended  to  BpfAy  to 
other  persons  than  clerks  and  servants,  and 
the  dropping  of  the  provision  for  "any  numl>er 
of  distinct  acts  of  embezzlement  not  exceed- 
ing three,"  and  substituting  in  lieu  thereof 
the  provision  that  on  the  trial  evidence  may 
be  given  of  any  such  embezzlement  commit- 
ted within  six  months  next  after  the  time 
stated  In  the  Indictment.  This  particular 
provision  of  the  Laws  of  1836  of  Massachu- 
setts has  been  adopted  by  several  states.  In- 
cluding Michigan,  Wisconsin,  Minnesota, 
Florida,  and  Rhode  Island.  It  was.  In  Its 
essential  provisions,  enacted  by  the  General 
Assembly  of  this  state  as  chaiHer  556  of  the 
Public  Laws  In  January,  1865;  said  chapter 
now  being  section  18  of  chapter  ^5  of  the 
General  Laws.  The  English  act  is  stated  to 
be  for  the  express  purpose  of  preventing  the 
t  difficulties  hitherto  experienced  in  the  pros- 
ecution of  embezzling  clerks  and  servants. 
The  difiiculties  were  and  are  Inherent  In  a 
situation  wherein  a  person,  by  virtue  of  his 
employment,  receives  from  time  to  time  prop- 
erty of  his  employer,  and,  having  it  in  his 
I  lawful  custody,  violates  the  trust  rei)osed  in 
him,  and  secretly  converts  money  or  its  equiv- 
alent to  his  own  use.  The  fact  of  the  conver 
slon  is  at  some  time  afterwards  ascertained, 
I  but  precisely  what  was  taken  and  when  It 
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was  done  Is  probably  only  known  to  the  of- 
fender himself.  Therefore,  when  the  prosecu- 
tion is  compelled  to  select  and  prove  the  tak- 
ing of  some  definitely  described  property  at 
any  particular  time,  It  Is  required  in  many 
Instances  to  do  what  is  impossible,  althongh 
the  fact  of  the  felonious  taking  of  some  prop- 
erty at  some  time  is  beyond  question.  A 
significant  feature  of  the  English  statute  for 
the  removal  of  these  difficulties  is  the  proTl- 
elon  for  charging  three  distinct  orimes  as 
one  and  of  sustaining  the  charge  by  proof  of 
any  or  all  the  three  distinct  acts.  The  privi- 
lege of  combining  three  distinct  acts  in  one 
indictment  is  solely  for  the  putpose  of  facil- 
itating the  administration  of  justice  in  the 
prosecution  and  punishment  'of  criminals. 
The  words  "three  distinct  acts"  contain  not 
the  remotest  suggestion  of  the  idea  of  con- 
tinuity as  the  reason  for  consolidating  them. 
The  only  reason  expressed  Is  that  contained 
in  the  preamble  to  section  48,  namely,  the 
overcoming  the  difficulties  of  former  mettiods 
of  pleading  and  procedure.  In  section  18  the 
provision  for  charging  three  distinct  acts  of 
embezzlement  Is  omitted,  and.  Instead,  there 
is  apparently  a  recognition  and  extension  of 
the  principle  of  combining  acts  otherwise  dis- 
tinct in  the  provision  that  "on  the  trial  evi- 
dence may  be  given  of  any  such  embezzle- 
ment •  *  •  committed  within  six  months 
next  after  the  time  stated  In  the  indictment 
or  complaint,"  which  implies  that  one  date, 
and  one  only,  must  be  named  In  the  indict- 
ment Whether  or  not  any  number  of  acts  of 
embezzlement  may  be  proved  under  an  indict- 
ment properly  found  under  section  18  of  chap- 
ter 345,  or  whether  only  a  distinct  act  of 
emt>ezzlement  can  be  shown,  has  not  been 
passed  upon  by  this  court  In  Com.  t.  Wy- 
man,  8  Hetc.  (Mass.)  247,  269,  the  question 
was  evidently  raised,  but  it  was  not  decided, 
as  the  case  went  off  on  another  point  In 
Com.  V.  Bennett,  118  Hass.  443,  453,  the 
court  upheld  a  ruling  of  the  lower  court  that 
under  such  an  indictment  "the  defendant 
could  be  convicted  of  only  one  act  of  em- 
bezzlement, but  evidence  of  bis  other  acts 
was  competent  on  the  question  of  Intent." 
See,  also,  Com.  v.  Parker,  165  Mass.  626,  43 
N.  E.  499.  Of  course,  that  view,  tC  adopted, 
affords  no  basis  for  the  claim  that  embezzle- 
ment is  a  continuous  offense  in  any  circum- 
stances. But  in  State  v.  Holmes,  65  Minn. 
230,  234,  68  N.  W.  11,  the  court  says,  after 
referring  to  Com.  v.  Bennett,  supra: 

"In  view  of  the  language  of  the  statute,  as 
well  as  the  difficulties  which  It  was  intended  to 
remove,  we  are  unable  to  concur  in  this  view. 
We  think  its  manifest  meaning  is  to  allow,  as 
proof  of  the  sabstantive  oIFeDse,  evidence  of  all 
acts  of  embezzlement  from  the  same  employer 
committed  within  the  six  months  next  after  the 
time  stated,  and  the  conviction  of  the  defend- 
ant of  the  embezzlement  of  the  whole  amount." 

See,  also,  Secor  v.  State,  118  Wis.  621,  632, 
05  N.  W.  942 ;  People  v.  Hawkins,  106  Mich. 
479,  487,  488,  64  N.  W.  736  ;  and  Ker  v.  Peo- 
ple, UO  111.  627,  646,  61  Am.  Bep.  706. 


The  Illinois  statute  is  similar  to  our  own, 
and  provides  that  "evidence  of  any  such  em- 
bezzlement" may  be  given,  but  omits  the  pro- 
vision limiting  such  evidence  to  the  six 
months  after  the  date  named  In  the  indict- 
ment. 

[I]  In  view  of  the  purpose  of  such  statutes, 
we  think  that  the  words  "evidence  may  be 
given  of  any  such  embezzlement  committed 
within  six  months"  should  be  construed  as 
permitting  the  proof  of  different  takings 
within  such  period  as  constituting  one  of- 
fense for  the  purpose  of  permitting  a  convic- 
tion based  on  the  aggregate  amount  thus  tak- 
en, and  that  such  construction  is  supported 
by  the  greater  weight  of  authority.  But  In 
adopting  this  view  we  do  not  regard  such  an 
offense  as  a  continuous  one.  As  stated,  sec- 
tion 18  is  simply  a  modification  of  procedure 
in  order  to  make  more  certain  the  conviction 
of  embezzlers.  If,  under  such  an  Indictment 
and  a  bill  of  particulars  charging  an  inten- 
tion to  prove  two  or  more  takings,  a  continu- 
ing or  continuous  <^ense  Is  charged,  then,  as 
has  already  been  shown,  the  result  would  he 
that  in  the  case  of  an  offender  whose  pecula- 
tions extend  over  several  years  the  state 
would,  by  virtue  of  this  very  statute,  be  pre- 
vented from  prosecuting  him  other  than  for 
embezzlements  committed  within  some  par- 
ticular six  months  selected  from  the  entire 
period.  This  would  defeat,  nther  than  carry 
out,  the  purpose  of  sach  statutes.  The  very 
limitation  as  to  the  ^ving  of  evidence  for  a 
period  of  alx  months  seems  to  negative  the 
claim  of  a  continuous  crime.  If  it,  in  tect, 
be  continuous,  why  should  not  the  state  be 
permitted  to  show,  so  £ar  as  the  statute  of 
UmitatlonB  may  permit,  the  entire  peculations 
of  the  offender?  The  assumption  that  the 
state  has  tied  its  own  hands  In  endeavoring 
to  provide  gnater  freedom  of  action  is  not 
necessary.  We  think  the  difference  between 
crimes  taiherently  cmitlnnous  and  crimes 
essenUally  distinct  and  individual  in  <Aar- 
acter,  1>ut  which  are  within  certain  limita- 
tions penultted  to  be  consolidated  and  treated 
as  one,  is  clearly  set  forth  in  Be  Henry,  123 
U.  S.  873,  8  Sup.  Ct  142,  31  L.  Ed.  174.  This 
case  arose  under  section  6480  of  the  Revised 
Statutes  of  the  United  States,  which  is  for 
the  prevention  of  the  fraudulent  use  of  the 
maiUL  It  provides,  among  other  things,  that : 

"The  indictment  information,  or  complaint 

may  severally  chaige  oB'enses  to  the  number  of 
three  when  committed  within  the  enme  six  cal- 
endar months;  but  the  court  thereapon  shall 
give  a  single  sentence^" 

There  had  been  two  Indictments  and  con- 
victions thereunder  for  acts  of  misuse  com- 
mitted within  the  same  six  months.  The 
court  says: 

"We  •  •  •  are  unable  to  agree  •  •  • 
that  there  caa  be  but  one  punishment  for  all 
the  oSenaes  committed  by  a  person  under  the 
statute  within  any  one  period  of  six  calendar 
months.   •   •   •   'Each  letter  so  taken  out  or 

Eut  in  constitutes  a  separate  and  distinct  vlo- 
Ltion  of  the  act*   It  Is  not,  as  In  the  case  of 
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Ib  le  Snow,  120  U.  S.  274  [7  Sup.  Ct.  666,  30 
L,  Ed.  6S81,  a  continuous  offense,  but  it  con- 
aistB  of  a  *  *  *  isolated  act,  and  is  repeat- 
ed as  often  as  the  act  is  repeated.  It  Is  indeed 
provided  that  three  distinct  offenses,  committed 
within  the  same  six  months,  may  be  joined  in 
the  same  indictment;  but  tbis  is  no  more  than 
allowing  the  joinder  of  three  offenses  for  the 
parpose  of  a  triaL  *  *  •  That  is  tiie  whole 
scope  and  meaning  of  tiie  provision,  and  there 
is  nothing  whatever  in  It  to  indicate  an  intention 
to  make  a  continuous  offense,  and  punishable 
only  as  such,  out  of  what  without  it  would  be 
several  distinct  offenses,  each  complete  in  itself." 

In  Howard  v.  United  States,  75  Fed.  986, 
21 0.  a  A.  586.  34  L.  B.  A.  609,  the  defendant 
was  convicted  nnder  eight  indictments  for 
violating  said  section  5480,  and  was  sen* 
tenced  on  each  Indictment  We  tblnlE  tbe 
present  cases  are  cleai^  disUngulshable 
from  the  maintenance  oi  a  common  nuisance, 
practicing  dentistry,  or  being  a  common 
gambler.  In  socb  cases  contlniUty  is  the  gist 
of  tbe  offense.  State  t.  Smith,  35  B.  I.  285, 
288, 86  Atl.  887 ;  State  T.  Martin,  23  B.  1. 143. 
146,  49  ACL  497;  State  t.  Qrores,  21  B.  i: 
252,  43  Aa  181;  SUte  t.  Melville,  U  B.  I. 
417.  Even  In  oflemes  of  this  kind,  indictments 
covering  definite  snccessive  periods  named 
have  been  declared  to  be  permissible.  Com. 
T.  Connors,  116  Mass.  85.  See,  also,  State  t. 
Martin,  supra;  State  t.  Melville,  supra; 
People  V.  Gault.  104  Mich.  675,  62  N.  W.  724. 
which  was  a  case  of  keeping  liquor  for  sale 
illegally. 

Secor  V.  State,  supra,  and  People  t.  Mc- 
Einney,  supra,  are  botb  embemlement  cases. 
They  are  in  p^t  here,  being  indictments  un- 
der statutes  Uke  our  own,  both  as  to  the  fact 
that  the  crime  Is  not  a  continuous  one,  and 
also  as  to  bringing  separate  indictments.  In 
Secor  V.  State  there  was  a  single  indictment 
with  two  counts,  which  were  identical,  ex- 
cept OS  to  the  amounts  taken  and  to  the  dates, 
which  were  six  months  apart  Separate  ver- 
dicts on  each  count  were  upheld.  In  People 
V.  McKinney  there  was  one  Indictment  con- 
taining eight  counte,  each  for  the  embezale- 
ment  of  $4,000  on  diCFerent  dates,  all  Includ- 
ed within  a  period  of  six  months.  On  page 
95  of  10  Mich.,  the  court  says : 

"Where  the  several  offenses  charged,  thongb 
distinct  In  point  of  law,  yet  spring  out  of  sub- 
stantially the  same  transaction,  or  are  so  con- 
nected in  their  facts  as  to  make  substantially 
parts  of  the  same  transaction,  or  connected  se- 
ries of  facts,  the  defendant  cannot  be  prejudiced 
in  his  defense  by  tiie  joinder,  and  the  court  will 
neither  quash  nor  compel  an  election." 

If  the  several  counts  can  be  joined  In  the 
same  indictment,  and  a  separate  verdict 
brought  In  on  each  count  there  can  be  no 
reason  why  separate  Indlctmente,  instead  of 
separate  counts,  are  not  permissible.  See 
Howard  V.  United  States,  supra,  75  Fed. 
900.  21  0.  0.  A.  586,  34  L.  R.  A.  509 ;  Bishop, 
New  Criminal  Procedure,  vol.  1,  {g  421.  422. 
In  some  of  the  cases  cited  by  the  defendant 
expressions  are  used  In  reference  to  the  crime 
of  embezzlement  which  Indicate  a  conception 
of  oontlnulty  as  a  characteristic  of  crime.  In 


State  V.  Belnhart,  26  Or.  466.  481,  38  Pac. 
822,  and  State  v.  DIx.  33  Wash.  406.  411,  74 
Pac:  670,  tbe  very  expression  "continuing  of- 
fense" is  .  used.  In  Brown  v.  State,  8  Ohio 
St  406,  513,  "a  continuous  series  of  conver- 
sions" Is  used,  and  In  Underhlll  on  Criminal 
Evidence,  |  289,  the  words  are  "a  contlnnons 
series  of  acte  or  converslona."  Tbe  foult  in 
these  expressions,  as  it  seems  to  us.  lies  In 
carrying  the  Idea  of  oontinnlty  characteristic 
of  the  continuous  service  or  employment  of 
tbe  servant  or  ftgoit  over  into  his  separate  and 
distinct  acts  of  embezzlement  committed  at 
different  times  within  the  period  of  such  serv- 
ice or  employment  In  these  states  there  is 
no  limitation  of  six  months  as  to  tbe  produc- 
tion of  evidence  and  their  statutes  are  otber^ 
wise  unlike  our  own.  In  these  circumstances 
the  cases  last  referred  to  are  not  to  be  ac- 
cepted as  anthorltlea  in  prosecutions  under 
our  statute.  We  are  therefore  of  the  opinion 
that  the  third  question  should  be  answered 
In  the  negative.  And  for  the  reasons  given 
In  answer  to  this  question  the  second  quea* 
tion  should  receive  the  same  reply,  however 
broadly  that  question  may  be  interpreted. 

As  neither  question  2  nor  question  3  has 
received  an  affirmative  reply,  question  4  re- 
quires no  answer. 

[9]  The  importance  or  relevancy  of  the 
fifth  question  to  these  Indictments  Is  not 
readily  apparent.  After  assuming  that  the 
acte  of  embezzlement  covering  the  period 
of  six  months  following  tbe  date  named  in 
each  indictment  form  part  of  a  series  of  acte 
of  embezzlement  of  the  same  character  be- 
gun prior  to,  and  covering  a  period  preceding 
and  up  to,  the  date  named  In  each  said  In- 
dictment the  inquiry  is:  Can  the  defendant 
be  charged  (presumably  In  such  indictment) 
as  an  accessory  before  the  fact  to  the  crime 
of  embezzlement?  As  to  tbe  indictment  cov- 
ering the  first  period  of  time  named  (No. 
4750),  there  Is  no  basis  wliatever  for  the  as- 
sumption that  there  were  acts  of  embezzle- 
ment prior  to  November  2,  1907,  the  date 
named  In  that  Indictment  Tbe  question 
therefore  cannot  refer  In  any  way  to  that  in- 
dictment. Inasmuch  as  these  ten  Indlct- 
mente together  cover  five  years  in  periods  of 
six  months  for  each  indictment,  It  is  ol>vlou8 
that  the  acte  of  embezzlement  charged  to 
have  been  committed  in  any  one  of  the  In- 
dlctmente, other  than  In  No.  4750,  follow  in 
point  of  time  similar  acte  of  embezzlement 
charged  to  have  been  committed  in  some  oth- 
er Indictment  But  tbe  assumption  in  the 
question  that  all  of  these  acte,  if  proven, 
form  "part  of  a  series  of  acts,"  in  the  sense 
that  they  are  connected  or  are  part  of  the 
same  offense,  is  not  warranted  by  anything 
appearing  In  the  Indictmenta  They  charge 
ten  separate  offeubes  as  having  been  commit- 
ted on  as  many  different  dates.  In  charging 
acte  of  embezzlement  extending  over  a  period 
of  five  years,  some  In  every  six  months,  at 
least  ten  Indlctmente  are  permitted  by  section 
18  of  chapter  845.  The  only  argument  of  the 
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defendant  as  to  question  6  remaining  to  be 
considered  la  the  claim  that,  if  section  18  is 
applicable  to  an  Indictment  against  an  ac- 
cessory before  tlie  fact,  tibe  "proof  of  the  of- 
fense of  such  accessory  must  follow  the  date 
laid  In  the  indictment"  This  Is  plainly  an 
error.  While  section  18  is  applicable,  as  al- 
ready stated,  to  the  form  of  the  Indictment 
against  a  principal  and  accessory,  It  does  not 
equally  apply  to  the  proof  of  their  different 
offenses.  In  the  latter  respect  the  section 
ai^liea  to  the  proving  of  the  crime  of  the 
principal,  but  from  the  nature  of  the  case 
does  not  apply  to  that  of  the  accessory.  His 
offense  naturally  precedes  that  of  the  prin- 
cipal, and  must  be  so  allied  and  proved. 
These  ten  Indictments  are  separate  proceed- 
ings, and  are  to  be  considered  each  by  itself. 
The  question  is:  Can  the  defendant  be 
charged  as  an  accessory  before  the  fact  under 
the  conditions  descri^bed  In  the  question?  We 
see  no  reason  why  he  cannot  be  so  charged. 
The  proof  of  the  charge  remains,  of  coarse, 
to  be  shown  at  the  trials  under  the  Indict- 
ments. We  accordingly  answer  the  fifth 
question  in  the  affirmative. 

Having  thus  answered  the  questions  cer- 
tified to  us  in  the  cases  at  bar,  we  send  back 
the  papers  In  each  case  with  our  decision 
certified  thereon  to  the  superior  court  for  the 
counties  of  Provideuce  and  Bristol  for  fur- 
ther Iproceedinga. 


JOHNSON  v.  BANDALL  (two  cases). 
PINDLB  V.  SAME. 
(Nos,  309-Sll.) 

(Supreme  Ocmrt  of  Rhode  Island.   Jan.  22, 

19ie.) 

A7F£AL  AND    BBBOR    (§  357*)— TlHB  TO  AP- 
PEAL—EXPIBATION  —  "ACCIDEMT,  MiSTAKI, 

OB  Unfobessen  Cause." 

Where  the  sole  reason  for  failure  to  file  ap- 
peals in  time  was  the  mistake  of  appeUauts' 
counsel  in  eountinf:  the  time,  such  error  was  not 
an  "accident,  mistake,  or  unforeseen  cause," 
from  which  tne  court  would  grant  relief,  as  au- 
thorized by  Gen.  Laws  1909,  c  297,  f 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1928-1031;  D^.  Dig.  | 
357.*] 

Suits  by  CarroU  Johnson,  by  Annie  B. 
Johnson,  and  by  Martha  Pindle  against  Wil- 
liam R.  BandalL  On  petition  for  leave  to 
appeal.    Petltiona  denied  and  dlsmisaed. 

John  B.  Edward^  ot  Providence^  for  petl- 
tloners.  McGoTem  ft  ^ttery,  of  Provldenoe, 
for  respondent. 

PBB  CURIAM.  Theae  are  three  petttioni; 
filed  vnder  section  8  of  chapter  297  of  the 
General  Laws,  for  leave  to  file  and  prose- 
cate  appeals  from  decrees  entered  May  9, 
1914,  in  the  superior  court  for  Providence 
county,  dlsmisfdng,  after  hearing,  certain 
bills  in  equity,  numb»ed  respectively  2882, 
2883,  2884,  in  one  of  wUcb  cases  the  above- 
named  Martha  Elndle,  Annie  B.  Johnson,  and 


Carroll  Johnson,  and  in  the  order  named, 
was  the  sole  complainant,  and  In  all  of  which 
said  William  R.  Randall  was  the  respondent 

In  each  petition  it  Is  alleged  that  "from 
accident,  mistake,  and  Unforeseen  cause" 
there  was  a  failure  to  file  a  claim  of  appeal 
"within  the  time  required  by  law  and  that 
Justice  requires  a  revision  of  the  case."  '  The 
affidavits  the  cases  show  that  a  claim  of 
appeal  In  each  case  was  ffied  on  June  9, 1914, 
which  was  not  within  the  time  allowed  for 
such  appeal  by  section  26  of  Chapter  289  of 
the  General  Laws. 

The  sole  reason  given  for  not  fiUng  the  ap- 
peals in  time,  as  stated  In  the  affidavits  of 
the  counsel  of  record  for  said  complainants, 
who  filed  said  appeals.  Is: 

"That  Id  hts  computation  he  had  excluded 
the  first  day,  viz.,  May  9th,  and  included  the 
last  day,  viz.,  June  9th,  as  30  days,  and  bad  not 
counted  the  actual  number .  of  days  between 
these  two  dates.  That  he  overlooked  tba  fact 
that  the  month  of  May  carried  81  days,  and  did 
not  discover  the  error  or  mistake  until  the  next 
day  after  filing  the  said  claim  of  appeal,  when 
his  attention  was  called  to  It  by  the  clerk  of  the 
superior  court." 

The  cases  presented  by  these  three  peti- 
tions are  not  essentially  different  from  sev- 
eral reported  cases,  wherein  this  court  has 
denied  relief  of  the  kind  now  sought  It  Is 
a  typical  case  where  a  right  of  a  litigant  is 
lost  by  the  neglect  or  lack  of  care  of  counsel. 
In  the  present  cases  he  made  a  "mistake," 
to  be  sure;  but  It  Is  not  from  such  a  mistake 
that  the  statute  affords  relief.  Haggelund 
V.  Oakdale  Mfg.  Co.,  26  R.  I.  529,  60  Atl. 
106;  Jackvony  v.  Colaluca,  29  R.  I.  441,  72 
Atl.  289;  McKeough  v.  Gifford,  30  R.  I.  192, 
73  Atl.  1085;  Allen  &  Reed,  Inc.,  v.  Russell, 
33  R.  I.  422,  82  Atli.  129;  Bolster  v.  Bolster, 
35  R.  I.  367,  87  Aa  23 ;  Leach  t.  Teutouia 
Ins.  Co.,  92  Aa  554. 

The  three  petitions  are  denied  and  dis- 
missed* 


LTMAN  V.  HOLMES. 

(Supreme  Court  ol  Vermont  Chittenden.  Jan. 
8,  l»lff.) 

1.  Shebiits  and  Cokstabias  (H  98,  127, 
129*)  —  WROoiaFui.  BzBounoN  —  Bight  of 
Action. 

One  whose  property  is  seised  by  an  officer 
under  an  execution  against  another  may  sue  the 

officer  who  Is  a  trespasser,  either  in  replevin, 
trover,  or  treBptiss,  without  any  demand  and 
without  delay,  and  the  writ  is  no  protection. 

[Ed.  Note. — ^For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  S§  143-157,  254-259, 
264-266;  Dec.  Dig.  il  98, 127,  129.*]  . 

2.  Shebifts  and  Constables  (8  100*)— Lia- 
bility FOB  Act  op  Deputy— Wbonopui-  Ex- 

ECDTION, 

A  seizure  by  an  officer  of  the  property  of 
one  person  under  a  writ  against  another  Is  an 
official  malfeasance,  and,  when  the  seizure  is 
made  by  a  deputy  slienfF,  the  sheriff  is  liable 
therefor  under  P.  S.  3346. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Gent  Dig.  SI  158-173;  Dec.  Dig.  | 
100.*] 
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8.  ShbRIFFB  and  COlWBTABLES  (fi  100*)— LIA- 
BILITY FOB  Act  of  Deputt  — Wrongful 
Execution. 

An  action  for  a  seizure  by  a  depaty  sheriff 
of  the  property  of  one  person  ander  a  writ 
against  another  may  be  brought  against  the 
sheriff  or  the  deputy  at  the  option  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  S§  158-173 ;  Dec.  Dig.  § 
100.*] 

4.  Limitation  of  Actions  (i  57*)— Wbongfdl 

£XEOUTIOIN— SHEBIFBB— ACCBUAL  OF  ACTION. 
An  action  against  a  sheriff  for  the  seizure 
by  a  deputy  sheriff  of  the  property  of  one  under 
a  writ  against  another  accrues  on  the  date  of 
the  seizure,  and  UmitationB  begin  to  run  from 
that  date. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SS  155.  312-323;  Dec.  Dig. 
8  57.*] 

5.  LniiTATioN  OF  Actions  ({  ES*)— Accbual 
OF  Cauu  of  Action— BpNNiNa  of  Ldhta- 

TIOCJB. 

Where  an  injury  la  complete  at  the  time 
of  the  act  causing  it,  limitations  run  from  that 
time,  but.  where  the  act  is  not  legally  injurious 
until  other  consequences  occur,  a  cause  of  ac- 
tion does  not  arise  until  the  happening  of  the  in- 
jurious coDseqaences. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  SS  299^-306;  Dec.  Dig.  | 
55.*] 

6.  Limitation  of  Actions  (S  105*)— Wbono- 
FDL  Execution  —  Liabiutt  of  Ownxxaa  — 
Pendbnot  of  AomoN. 

The  pendency  of  an  action  against  a  dep- 
uty sheriff  for  seizure  of  plaintiff's  property 
under  a  writ  against  another  does  not  abate  an 
action  ^:ainst  the  sheriff  for  the  same  cause, 
and  UmitationB  run  in  favor  of  the  sheriff  pend- 
ing the  action. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SS  614,  616;  Dec.  Dig.  S 
105.*] 

EzceptlonB  from  City  Court  of  Barllngtou : 
O.  B.  Palmer,  Judge. 

,  Trespaas  on  tbe  ease  of  Ellas  Lyman 
against  George  C.  Holmes.  There  was  a 
Judgment  tor  defendant,  and  plaintiff  brings 
exceptions.  Affirmed. 

Argued  before  POWERS.  0.  J.,  and  MUN- 
SOK,  WATSON,  HASEE/FON,  and  TAY- 
LOR, JJ. 

Max  L.  Powell,  of  Burllngtoa,  for  plain- 
tut  D.  O.  Fnrman,  of  Swanton,  for  defend- 
ant 


POWERS,  a  J.  [1]  It  an  officer  seizes 
my  property  on  a  writ  against  some  one  else, 
he  Is  a  trespasser,  and  I  can  sue  blm  in 
replevin,  or  trover,  or  trespass  de  bonis.  Ow- 
Ings  V.  Frier,  2  A.  K.  Marsh.  (Ky.)  268, 12  Am. 
Dec.  393,  and  note;  Stockwell  t.  Bc^tnson, 
9  Houst  (Del.)  313.  32  Atl.  628;  Davis  r. 
Stone,  117  Mass.  486;  Com.  v.  Kennard,  23 
Mass.  (8  Pick.)  133.  Such  a  seizure  Is  wholly 
outside  the  mandate  of  the  writ,  and  for 
this  reason  the  writ  Is  no  protection  what- 
ever to  the  officer;  my  rl^t  of  action  is 
complete,  and  I  may  bring  my  action  with- 
out demand,  and  without  d^ay.  Boulware 
T.  Craddock,  30  Cal.  190 ;  Jcwett  t.  Pati-idge, 
12  M&  243.  27  Am.  Dea  173;  Woodbury  v. 


Long,  8  Pick.  543,  19  Am.  Dec.  345.  It  nec^ 
essarlly  follows  that  the  statute  of  limita- 
tions begins  to  run  against  me  from  the  date 
of  the  selsure.  1  Wood,  Lim.  -468,  note  1 ; 
Angell,  Lim.  324. 

[2]  SwA  a  seizure  Is  on  facial  malfea- 
sance, and,  if  made  by  a  devuly  idierift,  ttw 
sheriff  is  liable  therefor.  P.  8.  8346;  Har- 
rington T.  Fuller,  18  Me.  277,  86  Am.  Dec 
719;  HamntcmT.  Oodim;,S6  M&  419;  Can^ 
bell  T.  Phtips,  17  Bfass.  244.  The  act  of  the 
depntr,  being  colore  oflSdi,  is,  so  far  as  Ua- 
bllity  therefor  is  conouned,  the  act  of  the 
sheriff.  P.  S.  8846;  Jcrtmson  v.  Bdson.  2 
Alkens,  299.  This  Is  ao,  not  on  the  the<«7 
of  identity,  f<v  with  us  a  depnty  sheriff  is 
recognized  as  an  Independent  officer,  nor 
on  the  theory  of  principal  and  agent;  for 
the  depnty  derives  his  authority  from  the 
law,  and  not  from  the  sheriff,  nor  yet  np<ni 
the  theory  of  master  and  servant,  for  the 
depnty  acts  independentiy  of  the  sheriff,  and 
not  by  bis  direction,  but  because  of  the  offi- 
cial relation  existing  between  them,-  and  of 
the  statutory  responsibility  cast  upon  the 
one  for  the  acts  of  the  other.  All  this  is 
shown  by  Flanagan  v.  Hoyt,  36  Vt.  565,  86 
Am.  Dec.  676. 

[3,  4]  In  such  cases,  then,  the  action  may 
be  brought  against  the  sheriff  or  against  the 
deputy  at  the  option  of  the  owner  of  the 
goods  seized.  Campbell  v.  Phelps,  supra; 
Taft  v.  Metcalf,  XI  Pick.  (Mass.)  458;  Drap- 
er V.  Arnold,  12  Mass.  450;  Walker  v.  Fox- 
croft,  2  Me.  (2  Oreenl.)  270;  Severy  v.  Nye, 
58  Me.  246.  So  the  statute  runs  on  the  ac- 
tion against  the  sheriff  from  the  date  of  the 
seizure. 

Hall  V.  Tomllnson,  6  Vt  228,  attentively 
considered.  Is  full  authority  for  this  holding. 
That  was  an  action  involving  an  Irregular 
levy  of  an  execution,  and  it  was  decided 
that  an  action  therefor  might  be  commenced 
at  once  against  the  sheriff;  that  such  cause 
of  action  was  complete;  and  that  the  stat- 
ute of  limitations  ran  from  the  date  of  such 
levy.  The  opinion  reads  as  though  the  levy 
had  been  made  by  the  sheriff  himself;  but 
the  statement  of  the  case  and  the  original 
writ  (which  we  have  examined)  show  ttiat 
the  levy  was.  In  fact,  made  by  a  depnty. 
The  language  used  in  the  opinion  is  due,  no 
doubt,  to  the  theory  of  complete  identity 
between  the  sheriff  and  his  deputy  then  held 
by  ttie  court  See  Bliss  v.  Stevens,  4  Vt  88 ; 
Johnson  v.  Edson,  supra.  Hall  v.  Tomllnson 
was  approved  in  Bell  v.  R6berts,  13  Vt  582, 
which  was  also  an  action  against  a  sheriff 
for  a  defective  levy  by  his  deputy. 

These  elementary  rules  govern  the  case 
in  hand.  When  James,  the  deputy,  seized 
the  plaintiff's  automobils  on  a  writ  against 
the  Hill  Storage  &  Implement  Company,  it 
was  a  cimverrion  thereof,  for  which  the 
plaintiff  conld  maintain  an  action  against 
either  James  or  Holmes,  the  aiherlff,  as  be 
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might  cboose.  His  cause  of  action  was  made 
complete  by  the  seizure,  and  nothing  was 
required  to  ripen  it  The  plaintiff  now  says 
that  the  cause  of  action  did  not  accrue  until 
the  middle  of  August,  1910,  when  the  auto- 
mobile was  returned  to  him.  But  this  can- 
not be,  for,  manifestly,  complete  dominion 
over  his  property  had  been  taken  by  one 
wholly  without  right;  and,  if  the  plaintiCE's 
claim  were  sound,  it  would  follow  that.  If 
the  machine  was  never  returned,  no  cause  of 
action  would  ever  accrue.  It  is  apparent 
that  the  plaintiff  understood  that  Ills  cause 
of  action  was  complete  without  a  return  of 
the  property;  for  he  actually  sued  the  dep- 
uty on  June  16,  1910,  two  weeks  and  a  half 
after  the  conversion,  and  two  months  before 
the  return  of  the  property.  That  suit  could 
as  well  have  been  brought  against  Holmes, 
for  he  was  responsible  for  the  conTeraion  by 
force  of  the  statute. 

The  plaintiff  calls  attention  to  the  authori- 
ties Bustainhkg  the  proposition  that  the  cause 
of  action  by  the  defendant  in  the*  attachment 
to  recover  the  goods  attached  accrues  against 
the  sheriff  at  the  time  when  the  attachment 
is  dissolved,  and  the  statute  of  limitations 
begins  to  run  from  that  time.  This  may  be 
admitted.  The  reason  on  which  this  rule 
is  predicated  Is  that  the  officer  acquires  by 
the  attachment  a  special  property  in  the 
goods  attached,  defeasible  on  the  plaintiff's 
failure  In  the  action  or  his  neglect  seasonably 
to  charge  It  on  execution.  Johnson  v.  £dson, 
supra.  In  such  a  case  it  is  plain  that  the 
general  owner  cannot  maintain  a  suit  against 
one  having  special  property  in  the  goods,  as 
long  as  that  special  property  continues  (Bai- 
ley V.  Hall,  10  Me.  408),  though  it  should  be 
noted,  in  passing,  tliat  this  rule  has  no  appli- 
cation where  the  goods  seized  are  by  law 
exempt  In  that  case,  the  defendant  In  the 
attachment  may  sue  at  once  for  the  trespass. 
Klff  V.  Old  Colony  &  Newport  Ry.  Co.,  117 
Mass.  S91. 19  Am.  Bep.  428 ;  1  Shinn,  Attach. 
607;  Dow  T.  Smith,  7  Tt  465.  29  Am.  Dec. 
202. 

The  plaintiff  also  calls  attention  to  cases 
holding  that,  when  the  damages  occasion- 
ed by  an  officer's  wrongful  act  are  wholly 
consequential,  action  therefor  cannot  be 
brouf^t  until  such  damage  results. 

[K]  But  these  cases  are  not  In  point  They 
differ  widely  from  the  case  In  hand.  They 
all,  however,  recognize  the  true ,  rule  thus 
stated  In  People  v.  Kendall,  14  Colo.  App. 
176,  59  Pac.  409,  much  relied  upon  by  the 
plaintiff: 

"If  the  injury  Is  oMuplete  at  the  time  of  the 
act  the  statute  starts  to  run;  but  if  the  act 
is  not  legally  injurious  until  certain  other  con- 
sieguences  occur,  then  the  cause  of  action  does 
not  arise  at  the  time  of  the  breach  by  the  officer, 
but  at  the  time  of  the  happening  of  the  inJuiiouB 
eonsequences." 

This  is  the  rule  adopted  by  this  court  In 
Johnson  r.  Seattle,  88  Tt  — ,  93  Atl.  2S0. 


a  case  much  stronger  for  the  plaintiff  than 
the  case  In  hand. 

[6]  Nor  Is  there  force  In  the  plaintiff's  con- 
tention that  the  running  of  the  statute  was 
suspended  during  the  peudency  of  the  action 
against  James.  The  pendency  of  an  action 
against  a  deputy  wiU  not  abate  an  action 
against  the  sheriff  for  the  same  cause.  Sev- 
ery  v.  Nye,  58  Me.  246.  And  if,  as  the  plain- 
tiff  says,  he  could  not  sue  Holmes  while  the 
Judgment  In  favor  of  James  was  In  force, 
since  the  former  could  plead  it  In  bar,  It  is 
enough  to  say  that  that  condition  of  affairs 
was  of  his  own  creation,  and  this  defendant 
should  not  be  prejudiced  thereby. 

It  is  conceded  that  this  suit  was  brought 
more  ttian  four  years  after  the  automobile 
was  taken,  and  consequently  the  statute  af- 
fords a  complete  bar.  This  being  so,  we 
need  not  consider  the  question  of  election- 
Judgment  affirmed. 


NBWION  T.  AMBRIOAN  GAB  BPBINKI/BB 
CO.  et  al. 

(Supreme  Court  of  .Vermont    Windsor.  Oct. 
14, 1914^ 

t.  PBTTTCIPAt.  AWD  AOKW^  (%  115*>— DKOI.ARA- 
TIONS  OF  AGENT— UABILlTr  OF  FBINCIPAL. 

Where  a  landowner  appointed  an  agent  to 
show  prospective  purchasers  the  boundaries  of 
the  timber  proposed  to  be  sold,  the  landowner  is 
bound  by  me  i^ent's  deelaraaons;  the  rale  be- 
ing the  same  as  wliere  a  party  refers  another  on 
a  disputed  fact  to  a  third  person. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  Si  33»-343;  Dec.  Dig.  g  115.*) 

2.  EVIDENCK    (I  471*>— CONCLTJSrON   OF  WIT- 
NESS. 

In  a  suit  involving  the  boundaries  Intended 
by  a  timber  deed,  a  question  as  to  whetlier  the 
grantor  understood  that  a  comer  mentioned  in 
the  deed  was  the  point  located  by  her  son  and 
agent  when  they  showed  the  property  to  the 
grantees,  is  not  Improper  as  culing  for  a  con- 
clusion of  a  witness. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  2149-2185 ;  Dec  Dig.  i  471.*] 

3.  Witnesses  (8  268*)— EIzamihation— Cbobs- 

ExAMiNATioN— Scope. 

Where  the  grantor  had,  on  direct  examina- 
tion, been  questioned  as  to  what  was  meant  by 
a  described  comer  in  the  deed,  it  was  not  im- 
proper on  cross-examination  to  question  her  as 
to  whether  she  understood  the  corner  to  be  the 
point  so  located  by  her  sou  and  agent 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  931-948,  959;  Dec.  Dig.  8  268.*] 

4.  Bbfobmation  of  Instbumentb  (I  44*)— 'Ac- 
tions—Evidence. 

In  a  suit  to  reform  a  timber  deed,  where  the 
principal  issue  was  what  was  meant  by  the  ex- 
pression ''southeast  comer  of  the  mowing,"  and 
the  mowing  had  two  corners  in  its  southeast 
boundary,  the  Question  of  what  was  intended  by 
the  parties  was  very  material. 

[FA.  Note.— For  other  cases,  see  Beformation 
of  Instruments,  Cent  Dig.  81  155,  166;  Dec. 
Dig.  8  44.*] 

5.  Evidence  (8  222*)— Admissions. 

Where  the  orator,  who,  as  agent  for  bis 
mother,  bad  pointed  out  timber  proposed  to  be 
conveyed,  did  not,  in  showing  the  agent  of  the 
grantee  the  boundaries  of  the  timber  conveyed. 
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claim  tbe  timber  In  controversy,  though  titer ' 
the  land  had  been  transferred  to  him  he  assert- 
ed such  claim,  the  orator's  conduct  is  admissible 
as  an  admission. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  786-«00,  803-808;  Dec.  Diff.  S 
222.*] 

6.  Wirraunes  (5  287*)— Bxamination— Bbdi- 

KECT  ExAlflNATION. 

In  a  auit  involving  the  construction  of  a 
timber  deed,  where  the  orator  cross-examined 
one  of  the  original  grantees,  who  had  conveyed 
his  interest,  as  to  the  reason  why  he  was  deftmd- 
ing  the  suit,  such  grantee  could,  on  redirect  ex- 
amination, explain  that  it  was  because  he  had 
warranted  title. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  930.  1000-1002;  Dec  Dig.  i 
2S7.*1 

7.  WmraasBB  (§  287*)— BXAimrAnoN— Ridi- 

BECT  EXAUIZTATIOH. 

Where  cross-examination  draws  out  evt- 
doice  really  incompetent,  the  witness  maj,  on 
redirect  examination,  be  pvta  an  opportunitr  to 
explain  the  transaction. 

[Ed.  Note.— For  other  cases,  sea  Witnesses, 
Cent.  Dig.  H  9S0^  lOOO-^UM^:  Dee.  Dig.  i 
287.*] 

8.  Afpeaz.  and  Ebbob  (|  1050*)  —  Bxnxw  — 
HABMZ.ES8  Ebbob. 

In  an  action  involving  the  construction  of  a 
timber  deed,  the  erroneous  admission  of  hearsay 
testimony  as  to  statements  between  the  pur- 
chasers as  to  the  price  they  would  pay,  is  harm- 
less. 

[Ed.  Note.— For  other  cnses,  see  Appeal  and 
Error,  Cent  Dig.  ||  lOtiS,  lOttd,  4153-4167, 
4166;  Dec.  Dig.  f  1060.*] 

d.  AXVEAL  AND  BtaBOB  ({  260*)  —  REVIEW  — 

Pbesentation  of  Grounds  of  Review  nr 

CouBT  Below. 

Where  no  exception  was  reserved,  a  party 
cannot  complain  on  appeal  of  the  reception  of 
evidence  over  his  objections, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  Si  1503-1515;  Dec  Dig.  i 
260.*] 

10.  Appeal  and  Bbbob  (H  273*}— Exobftions 

— SUEFICIBNCr. 

Exceptions  which  do  not  present  any  acen- 
rate  Idea  of  the  questions  attempted  to  be  raised 

cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  1590,  lfW6,  lf}i;0-1623, 
1025-1630.  1764;  Dec.  Dig.  S  273.*] 

11.  Equity  (8  405*)  —  Pbocbedinqb  bbfobb 
Masteb— SniHoaBAPHEB's  Notes. 

Where,  at  the  suggestion  of  the  orator's  so- 
licitor, the  stenographer  in  his  office  was  ap- 
pointed as  official  stenographer  to  take  testimo- 
ny at  the  hearing  before  the  master,  and  tbe 
master  .discovered  that  such  stuiographer  was 
Incompetent,  It  was  not  improper  for  the  mas- 
ter, for  the  purpose  of  refreshing  his  testimony, 
to  consider  notes  of  the  testimony  taken  by  the 
stenographer  of  defendants'  solicitors,  particu- 
larly as  the  appointment  of  a  person  from  tiie 
office  of  counsel,  aa  official  stenographer,  is  not 
to  be  commended. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.     8S0-886.  892;  Dec.  Dig.  f  405.*] 

12.  Costs  ({  32*)  —  Awabd  —  DiscBcnoN  of 

Court. 

In  a  suit  involving  the  construction  of  a 
timber  deed,  where  the  orator  claimed  that  de- 
fendant had  committed  many  trespasses,  the  fact 
that  he  rtcoverpd  only  a  trilling  money  judp- 
ment,  and  did  not  sustain  his  contention  as  to 
the  construction  of  the  deed,  does  not  render 
the  awarding  of  costs  in  his  favor  erroneous; 


tbe  awarding  of  oosts  resting  fat  the  discretion  <ii 

the  chancellor. 

[Ed.  Note,— For  other  cases,  see  Costs,  GenL 
Dig.  ffi  108-132 ;  Dec  Dig.  S  32.*] 

Appeal  in  Chancery,  Windsor  Oonnty ;  Wfl- 
lard  W.  Miles,  Chancellor. 

Bill  by  Solon  S.  Newton  against  the  Amer- 
ican Car  Sprinkler  Company  and  others. 
There  was  a  decree  based  on  tbe  pleadings, 
the  master's  report,  and  the  orator's  excep- 
tions thereto.  Exceptions  overruled,  and  de- 
cree that  the  injunction  granted  in  the  case 
be  dissolved  and  the  inJnncUon  bond  be  dis- 
solved, when  defendants  pay  orator  fll.ll, 
which  is  decreed  due  orator  for  tbe  claimed 
tre^ssee,  and  bis  costs.  Both  parties  ap* 
pealed.   Affirmed,  and  cause  remanded. 

Argued  before  POWERS,  O.  J.,  and  M UN- 
SON,  WATSON,  HASELTON,  and  TAYLOR, 
JJ. 

Davis  &  Davis,  of  Windsor*  Cor  orator. 
David  A.  Plngree,  of  White  River  Jnnctioiit 

for  defendants. 

WATSON,  J.  On  June  25,  1907,  Nellie  B. 
Newton,  as  administratrix  of  the  estate  of 
Tyler  J.  Newton,  deceased,  by  her  deed  of 
warranty,  conveyed  to  Rand,  Tripp,  and  Ten- 
nant,  their  heirs  and  assigns,  certain'  rights 
and  interests  in  the  farm  in  Hartford,  this 
state,  of  which  the  said  Tyler  J.  was  the 
owner  at  the  .time  of  his  death,  and  on  which 
he  and  his  family  then  resided.  Nellie  E.  is 
his  widow,  and  the  orator  is  his  son.  The 
rights  and  interests  in  said  farm  tbus  con- 
veyed by  the  admlnlstrattlx  are  described  in 
the  deed  as  follows: 

"AH  the  pine,  hemlock,  white  birch,  ash,  red 
oak,  and  basswood  lumber,  now  standing  and 
growing  on  the  farm  of  the  late  Tyler  J.  New- 
ton, in  the  town  of  Hartford,  down  to  six  inch- 
es in  diameter,  four  feet  from  the  ground,  ex- 
cepting and  reserving  the  top  limbs  and  wood 
from  said  lumber,  and  all  wood  and  timber 
standing  by  itself  and  adj<nning  the  alwve-de- 
scribed  tlniber  on  the  east;  said  reserved  wood 
and  timber  is  bounded  as  follows,  viz.:  South- 
erly by  the  highway,  westerly  by  the  land  of 
John  and  Frank  Matthews,  easteriy  by  the  lot 
on  which  above-mentioned  timber  stands,  by  a 
straight  line  from  an  old  vatve  trough  by  the 
highway  to  the  southeast  corner  of  the  mowing 
on  the  said  Newton  farm,  except  eight  trees,  to- 
gether with  the  ris^t  to  enter  on  said  premises 
and  cut  down  and  remove  said  timber  any  time 
prior  to  May  2.  1912,  doing  no  unnecessary  dam- 
age." 

On  the  6th  day  of  August,  1907,  Tripp  and 
Tennant  ctmveyed  to  Rand  all  the  right,  title, 
and  interest  they'  acquired  under  the  ofore- 
mmttoned  deed  from  the  administratrix,  and 
on  the  16th  day  <tf  the  same  month  Rand 
conveyed  all  his  right  and  titie,  Indadlng 
the  tltie  he  had  acquired  from  Trlni  and 
Tennant,  to  the  American  Oar  Sprinkler 
Company.  On  March  22,  1810,  the  adminis- 
tratrix conveyed  said  farm  to  the  orator, 
reserving,  from  tile  operation  of  the  deed,  the 
rights  and  interests  prevloui^  conveyed  hj 
her  to  Rand,  Tripp,  and  Tennant 
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At  tbe  hearing  before  the  master,  the  ora- 
tor introduced  In  evidence  a  plan,  drawn  ac- 
cording to  scale,  of  the  locus  in  quo,  marked 
"Orator's  Exhibit  C."  i  The  highway  and 
the  "mowing,"  mentioned  In  the  deed  from 
flie  administratrix  to  Band,  Tripp,  and  Ten- 
nant,  are  shown  on  the  plan.  The  point 
marked  "A"  on  tbe  plan  indicate  the  loca- 
tion of  the  "old  water  trough  by  the  high- 
way," mentioned  In  the  deed.  Concerning 
this  point  there  was  no  dispute.  The  "mow- 
ing" is  Irregular  in  shape,  having  two  cor- 
ners in  its  sontheast  boundary,  either  one  of 
which  answers  the  designation  "southeast 
comer  of  the  mowing/'  given  in  the  deed. 
These  two  corners  are  marked  on  the  plan, 
the  more  easterly  as  "B,"  and  the  more  west- 
erly as  "C."   The  most  important  qaestlon 

-before  the  master  was  whether  the  "south- 
east comer  of  the  mowing,"  referred  to  in 
the  deed,  was  at  the  point  marked  "B,"  as 
13ie  orator  dalmed  and  as  his  evidence  tend- 
ed to  show,  or  at  the  pdnt  marked  **G,"  as 
the  defendants  claimed  and  as  their  erldraice 
tended  to  show. 

The  negotiations  restdtlng  Id  tbe  conveys 
ance  from  the  administratrix  to  Rand,  IVipp, 
and  Tennant,  were  commenced  more  than  a 
month  befttre  tbe  deed  was  given.  Within 
fliat  time  Mrs.  Newton  and  Rand  had  ser- 
eral  Interriews  about  tbe  matter.  At  one 
of  th^r  meetings  Mrs.  Newton  told  Band 
what  timber  she  wanted  to  sell,  the  kinds, 
and  stse,  and  -what  reservation  She  wished  to 
make,  and  told  bim  that  such  reservation 
covered  what  timber  was  westerly  of  a 
straight  line  extOHling  from  the  water 
trough  by  tbe  blgbway  to  "the  sontheast 
comer  of  the  mowing,"  except  that  eight 
large  trees  standing  on  the  reservation  were 
included  In  what  sbe  offered  for  sale.  She 
thoa  told  bim  that  ber  sou  (the  orator)  and 
coie  Trodl,  a  real  estate  agent  who  was  then 
present  and  was  Interested  in  said  n^oda- 
tlons,  would  go  with  him  (Band)  and  show 
Mm  over  tSie  farm  and  point  out  "tbe  south- 
east comer  of  tti»  mowing."  Thereupon 
Band,  accompaided  by  the  orator  and  Traell, 

,  made  an  examination  of  the  timber  and  trav- 
Med  over  a  lai^e  part  of  tbe  timber  land,  in 
the  course  of  wMcb  a  comer  in  the  mowing 
fence  vras  pobited  out  to  Rand  by  the  orator 
or  Traell  as  "tb»  eoutheast  comer  of  the 
mowing,"  and  as  tba  p(4nt  to  whldi  a  line 
from  tbe  water  trough  would  extend  to 
mark  tbe  easterly  bound  of  tbe  reservation. 
Mrs.  Newton  nem  went  onto  any  part  of 
ib»  territory  with  any  ct  tbe  defendants,  or 
pointed  out  to  any  of  tbem  tbe  boundaries, 
of  ^iat  she  deslied  to  reserves  but  teft  that 
mMter  eMxtHy  to  the  orator  apd  Troell. 
She  had  no  personal  knowledge  of  tbe  par- 
ticnlar  point  which  they  showed  to  Rand  as 
"the  Boutheast  comer  of  the  mowing,"  but 
testlfled  that  they  acted  as  ber  agraits  in 
■bowing  tbe  timber  to  Band  in  pointing  out 
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the  boundaries  to  him,  and  that  Tniell  con- 
tinued to  act  as  her  agent  throughout  the 
D^[otlatlons  (in  the  language  of  the  excep- 
tions), "until  the  sale  was  made  and  every- 
thing was  finished  up  and  she  got  her  pay." 
On  other  occasions  later,  and  before  ttie 
terms  of  the  sale  were  agreed  upon,  the  same 
corner  was  shown  to  Tripp  by  the  orator  and 
Truell,  and  was  shown  to  Tennant  by  Tmell 
when  Tennant,  Rand,  and  Traell  visited  tbe 
premises. 

[1]  It  is  a  rale  of  law  that: 

"If  one  party  refers  another,  on  a  disputed 
fact,  to  a  third  person  as  authorized  to  answer 
for  him,  he  la  bound  by  what  his  referee  an- 
swers upon  the  occasion,  as  much  as  if  the  an- 
swer bad  been  given  by  himself."  Aldridge  v. 
Mtna  Life  Ins.  Co.,  204  N.  Y.  83,  97  N.  B.  399. 
38  L.  R  A.  (N.  S.)  848. 

The  master  finds  that: 

"Only  one  point  was  ever  shown  to  Band, 
Tripp,  or  Tennast  by  the  orator  or  Truell  as 
making  the  soutbeast  comer  of  the  mowing. 
Throughout  the  negotiations'  all  of  the  parties 
.understood  that  the  point  referred  to,  and  later 
mentioned  in  said  deed,  as  the  'southeast  corner 
of  the  mowing'  was  the  point  that  had  been 
pointed  out  by  tha  orator  and  Traell,  on  the  dif- 
ferent occasions  above  referred  to,  as  such." 

It  is  further  found  that  the  point  marked 
"C"  on  tbe  plan  was  the  point  which  Band, 
Tripp,'  and  Tennant  had  a  right  to  under- 
stend  and  did  understend,  at  tbe  time  the 
deed  from  tbe  admlniBtratrlx  to  tbem  was 
executed  and  delivered,  to  be  tbe  point  re- 
ferred to  in  that  deed  as  "the  sontheast  cor- 
ner of  the  mowii^."  Thus  It  was  estobllsh- 
ed  ou  tbe  evidence  that  the  "said  reserved 
wood  and  timber,"  mentioned  in  the  deed,  is 
bounded  easterly  by  a  straight  line  from 
point  *'A"  on  the  plan  (place  of  "old  water 
trough  by  the  highway")  to  the  southeast 
corner  of  the  mowing,  at  point  "G"  on  the 
plan. 

Tbe  exceptions  SJ^ed  are  bera  numbered 
tbe  same  as  th^  are  numbered  in  tbe  ora- 
tor's brief. 

[2-4]  1.  Mrs.  Newton,  being  called  by  the 
orator  as  a  witness,  testlfled  that,  at  the 
time  the  deed  was  made,  either  Rand  or 
Tennant  asked  what  was  meant  by  "the 
southeast  comer  of  the  mowing,"  as  used  In 
the  deed,  and  that  Truell  answered  that  it 
was  the  corner  that  had  previously  been 
shown  to  them.  She  was  then  asked  in 
cross-examination: 

"Q.  As  you  understood  H,  tbe  southeast  cor- 
ner was  the  point  your  son  and  Mr.  Truell  had 
pointed  out  to  Band  and  Tripp  when  they  bad 
been  on  there  to  look  at  it?  Did  you  understand 
that  the  southeast  corner  referred  to  in  the  deed 
was  the  point  showed  to  Band  and  Tripp  when 
they  loolmd  at  It,  at  the  time  the  deed  was  exe- 
cuted!" 

Subject  to  orator's  exception  on  tbe 
ground  that  this  called  for  tbe  underatand- 
Ing  of  the  witness  not  communicated  to  the 
other  party,  she  answered: 

"Tea,  I  suppose  so.  I  do  not  know  any  other 
southeast  corner." 

This  exception  is  without  merit  The  aues- 

tlon  did  not  call  for  her  understanding  as  to 
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tbie  construction  of  tbe  deed.  It  In  effect  ask- 
ed whether,  at  the  time  the  deed  was  ezecat* 
ed,  she  understood  the  southeast  comer,  re- 
ferred to  In  the  deed,  to  he  the  point  shown 
to  Rand  and  Tripp  by  her  son  and  Truell, 
sent  by  her  for  that  pnrpose. 

Hie  bill  alleges  In  effect  that  the  deed 
from  the  administratrix  to  Rand.  Tripp,  and 
Tennant  was  Intended  by  the  parties  thereto 
to  express,  as  tbe  southeast  corner  of  the 
mowing,  the  point  which  is  designated  "B" 
ML  file  plan  (Exhibit  C),  and  that,  if  the  deed 
does  not  definitely  so  state  said  corner,  it 
should  be  reformed  in  this  respect;  and  the 
prayer  <hC  tbe  bill  ia,  in  part,  that  said  deed 
be  80  reformed  as  to  express  fbe  true  inten- 
tion, agreement,  and  meaning  of  die  parties, 
etc.  And  Mrs.  Newton,  in  her  answer  to  the 
cross-bUl,  atatra  In  effect  that  the  said  sonth- 
east  corner  of  the  mowing,  named  In  the 
deed,  Is  as  allq^  In  the  original  Ull  and  as 
pointed  out  by  the  orator  and  Truell  at  the 
time  of  the  original  sale  and  purchase.  On 
this  question  the  understanding  of  the  par- 
ties was  Important  Utley  v.  Donaldson,  94 
U.  S.  29,  24  U  Ed.  M;  Abbott  v.  Flint's 
Adm'r,  78  Vt.  274,  62  Atl.  721.  The  agents 
of  the  administratrix,  acting  within  the 
scope  of  their  agency,  on  several  occasions 
during  the  prt^ress  of  the  negotiations  point- 
ed out  to  Band,  Tripp,  and  Tennant,  or  some 
of  them,  point  "C"  on  the  plan  as  the  corner 
referred  to,  and  at  the  time  of  the  execution 
of  the  deed  they  were  told  by  Truell,  one 
of  the  agents  of  the  administratrix,  and  in 
her  presence,  that  tbe  corner  so  designated 
in  the  deed  meant  the  corner  which  had  been 
shown  them.  With  this  question  thus  in 
issue,  the  understanding  of  the  administra- 
trix at  that  time,  she  being  a  party  to  the 
deed,  was  material  and  could  be  ^own. 
Linsley  v.  Lovely,  26  Vt  123;  State  v.  Lock- 
wood,  68  Vt  378,  3  Atl.  539;  Wheeler  v. 
Campbell,  68  Vt.  98.  34  Atl.  35.  Moreover, 
she  having  testified  in  direct  examination 
that  her  agent  so  informed  Band,  Tripp,  and 
Tennant  at  the  time  of  the  conveyance  to 
tbem  In  answer  to  their  queetion  in  her 
presence.  It  was  within  proper  cross-ex- 
amination to  ascertain  whether,  she,  as  prin- 
cipal, then  understood  the  matter  In  the 
same  way. 

[E]  3.  The  territory  east  of  the  line  "A- 
C"  on  the  plan  was  logged  during  the  winters 
of  1907-^  and  1908-09.  The  work  was  un- 
der the  supervision  of  Roy  Crockett  He 
was  called  by  the  defendants  as  a  witness, 
and  testified  that  he  had  nothing  to  do  with 
the  territory  In  dispute;  that  he  stopped  cut- 
ting at  the  line  "A-C."  Subject  to  orator's 
exception,  the  witness  was  permitted  to  tes- 
tify ttut  the  reason  why  he  stopped  at  that 
place  was  because  the  orator  informed  him 
that  that  line  was  the  easterly  boundary  of 
the  reserved  tract  If  the  orator  then  so 
stated,  it  Is  evidence  that  his  understanding 
was  then  contrary  to  the  claim  he  Is  now 


I  making,  concerning  a  matter  of  whlidi  lis 
then  had  fall  -fenowledg&  Tbo  evidence  mm 
properly  received. 

I  [I]  6.  Band,  a  witness  for  defendants,  be- 
!  ing  cross-examined  by  the  orator,  testified 
I  that  he  expected  to  bear  his  proportion  of 
,  the  expense  of  the  suit  so  far  as  it  was  his 
duty  to  defend  it ;  that  he  undentood  he  was 
bound  to  defend  the  suit  on  account  of  th» 
^  deed  he  had  given.  In  ledlrect  examlna- 
,  tlon  he  was  asked: 

'  "Was  it  on  account  of  that  warranty  deed 
from  you  to  tbe  Car  Sprinkler  Company  that 

'  you  felt  compelled,  as  yon  stated  to  Mr.  Davis, 
to  appear  here  and  tvke  part  in  the  defense  of 

j  this  case?" 

j    Subject  to  exceptitKi,  the  queetion  was  per- 
I  mitted,  and  no  exception  was  taken  to  the 
answer.    In  view  of  the  cross-examination, 
this  redirect  examination  was  proper, 
j    [7, 1]  &  It  appears  that  the  witness  Tripp 
,  and  the  defendant  Tennant  were  copartners 
in  lumbering  business,  and  had  been  for 
years.   It  had  also  appeared  that  Band  ccnn- 
I  menced  the  n^^»tlati<ms  which  resulted  in 
the  conveyance  to  Rand,  Tripp,  and  Tennant 
bnt,  before  tbe  deed  was  executed,  Tripp  and 
Tennant  became  interested  therein.  Tripp 
,  testified  on  cross-examination  by  the  orator 
that  he  left  the  matter  of  the  trade  with 
j  Band  and  Tennant;  that  he  knew  when  he 
I  went  into  the  negotiations  that  the  price 
I  was  to  be  $8,500;  that  Band  told  him  so. 
He  was  then  asked  (the  cross-examination 
.  continuing)  whether  be  knew,  at  the  time 
<  he  agreed  to  go  into  the  trade,  that  the 
'  price  was  to  be  that'  sum,  and  he  answered : 
"Yes,  sir;  we  were  goin^  to  buy  It  togeth- 
er—" The  witness  being  interrupted  by  the 
master,  defendants'  counsel  suggested  that 
the  witness  should  have  the  privilege  of  ex- 
plaining, and  (by  permission  of  tbe  master) 
he  asked  the  witoess  what  explanation  he 
sought  to  make.   The  witness  answered:  "I 
had  a  talk  with  Mr.  Band,  and  he  supposed 
be  was  going  to  buy  it  at  $7,500,  if  the  op- 
tion ran  out,  and  I  said,  'Buy  it;'  and  aft- 
erwards he  and  Mr.  Tennant  had  a  talk, 
and  they  said — "   Orator's  counsel  here  ob- 
jected to  the  witness  proceeding  with  the 
answer,  as  it  was  hearsay.    Subject  to  ex- 
ception on  this  ground,  the  wltoeas  further 
answered,  "He  and  Mr.  Band  bad  a  talk, 
and  he  said  the  price  was  $8,500."  The  mas- 
ter asked  the  witness  who  told  him  that,  and 
was  answered  by  the  witness,  "Mr.  Tennant 
told  me."   This  part  of  the  answw  was  In 
explanation  of  an  answer  given  to  a  ques- 
tion In  Gross-examination  and  was  the  same 
in  character,  as  to  being  hearsay.   Ttae  ora- 
tor is  not  In  a  position,  therefore,  to  find 
fault  on  that  ground.    Bforeover,  what  the 
witness  said  under  the  exc^irtlon  was  harm- 
less. 

[I]  9.  Nelson  I*  Doe  was  adled  tv  the  de- 
fendants and  testified  that  he  made  the  plan 
Introduced  lay  defendants;  that  be  was  « 
student  at  tbe  Thayer  Sdiool  of  OivU  uigl- 
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neerlng  at  Hanorer;  and  that  the  witness 
John  y.  Hazen,  called  by  the  orator,  was  one 
of  his  Inatrnctora.  Hazen,  when  called  later 
by  defendants,  was  asked  If  he  considered 
Doe  a  competent  engineer,  and  answered  in 
the  affirmative.  The  orator  objected  to  this, 
bnt  it  does  not  appear  that  an  exception  was 
saved. 

[1 1]  13  and  15.  Nether  of  these  excepttons 
Is  presented  of  record  In  a  way  to  convey  an 
accurate  Idea  of  the  question  attempted  to 
be  raised.   Hence  they  are  not  considered. 

[11]  24.  On  reanest  of  the  master,  the  dian- 
cellor  aniwinted  an  official  stenographer  to 
take  the  evidence  at  the  hearing.  The  ste- 
nographer in  the  office  of  orator's  solicitors 
being  suggested  by  them  as  competent  to  do 
the  work,  the  master  gare  her  name  to  the 
chancellor,  and  she  was  appointed.  Oonnsel 
for  defendants  had  a  stenographer  present  at 
the  trial,  who  also  took  the  evidence.  Dnr- 
toe  the  progress  of  the  trial,  the  master  be- 
came convinced  that  the  official  stenographer 
wu  Inoperlenced  In  that  kind  of  work  and 
was  not  taking  fall  or.  accurate  minutes. 
Thereupon  the  master'took  such  minutes  him- 
self as  he  was  able  to  take,  con^erlfag  the 
rapid  progress  of  the  hearhig.  It  being  ap- 
parent to  him  that  the  other  stenographer 
was  taking  f  niter  and  more  accurate  minutes 
ttian  the  official  stenographer,  the  master,  aft- 
er the  conclusion  of  the  hearing  and  before 
leaving  the  place  where  It  waa  held,  asked 
defendants'  scdidtors  whether  they  were  to 
have  the  proceedings  transcribed,  and,  being 
informed  that  they  were,  he  requested  to  be 
fnmished  a  copy  of  the  evidence.  Sndti  a 
copy  was  famished  the  master  later,  and 
that  ftict  was  by  him  immediately  called  to 
the  attenUon  of  orator's  solicitors.  They  ob- 
jected to  the  master's  using  the  copy  so  fur- 
nished for  any  purpose;  It  not  being  the 
production  of  the  official  stenographer.  The 
master  made  no  use  of  this  copy,  except  to 
refresh  his  recollection.  Orator  never  fur- 
nished the  master  with  a  complete  transcript 
of  the  official  stenographer.  The  action  of 
the  master  in  this  respect  is  severely  criti- 
cized by  solicitors  for  the  orator,  claiming 
that,  by  reason  thereof,  the  orator  Is  entitled 
to  a  new  trlaL 

Though  the  course  taken  by  the  master  was 
somewhat  out  of  the  course  ordinarily  pur- 
sued, yet  the  conditions  confronting  him 
were  out  of  the  ordinary.  In  view  of  the 
circumstances,  we  do  not  think  bis  actions 
in  the  respect  named  are  Justly  subject  to 
the  criticism  made,  and  they  do  not  afford 
sufficient  ground  for  a  new  trial.  lu  this 
connection  we  take  occasion  to  say  that  the 
appointment  of  a  person  from  the  office  of 
counsel  for  either  party,  as  official  stenog- 
rapher at  a  hearing  of  a  cause,  la  not  to  be 
commended. 

30.  This  exception  Is  to  the  refusal  of  the 
orator's  Bo-called  twenty-sixth  request.  The 


master's  answer  thereto  was  that  he  regard- 
ed it  "as  argument  and  not  a  request  for  find- 
ing." It  is  sufficient  to  say  that  we  agree 
with  the  master.  No  request  was  there 
made;  it  was  but  an  argument 

[12]  The  court  below  awarded  full  costs  to 
the  orator.  The  defendants  say  this  was  in- 
equitable, since  the  Car  Sprinkler  Company 
sustained  all  material  points  in  its  defense ; 
the  finding  against  it  being  only  that  it  cut 
trees  which  it  had  no  right  to  cut,  of  the 
value  of  $9.52.  In  awarding  costs  in  the 
circumstances  of  this  case,  the  chancellor 
was  called  upon  to  exercise  dlscretlou,  to  do 
Justice  between  the  parties.  Though,  on  the 
question  of  costs,  the  equities  are  much  with 
the  defendants,  yet  we  do  not  think  they  are 
such  as  to  Justify  a  reversal  of  the  decree  on 
that  question  alone.  As  each  party  has  failed 
to  sustain  his  appeal,  neither  wlU  be  allowed 
costs  In  this  court 

Decree  affirmed,  and  cause  remanded,  with- 
out coBtB  to    ther  party  In  this  court 


ATTORNET  GENERAL  ex  reL  VOODBURT 

et  al  T.  BICKFOBD. 
(Supreme  Court  of  New  Hampshire.  HillBbor> 

ough.  Dec  7,  1014.) 

1.  Schools  ano  Scnooi,  Distbiots  63*)— 
SoPEBiNTiN  DENT— Election  . 

At  an  election  for  a  school  superintendent 
by  the  school  board,  it  is  not  Decessary  that  a 
candidate  receive  the  votes  of  a  majority  of 
those  present  constituting  the  Quorum,  but  only 
that  he  receive  a  majori^  of  the  votes  cast. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  SS  114,  149-160; 
Dec  Dig.  g  63.*i 

2.  Scuooi^  AND  School  Distbicts  (S  63*)— 
SuPEBiMTENDBMT— Election— "Vote." 

In  determining  the  number  of  votes  cast, 
blank  ballots  cast  by  some  of  the  directors  pres- 
ent cannot  be  counted,  even  though  Pub.  St 
1901,  c  34,  §  2,  providing  that  blank  pieces  of 
paper  shall  not  count  as  ballots,  Is  limited  to 
general  elections;  since  a  "vote'  Is  an  expres- 
sion of  a  choice  as  to  candidates  or  measures 
submitted  to  the  voters. 

Si^d.  Note.— For  other  cases,  see  Schools  and 
ool  Districts,  Cent  Dig.  i|  114,  148-160; 
Dec  Dig.  8  637 

For  other  definitions,  see  Words  and  Phrases, 
Fhrst  and  Second  Series,  Vote.] 

Transferred  from  Superior  Court;  Hlllsbor* 
ough  County ;  Branch,  Judge. 

Information  in  the  nature  of  quo  warranto 
by  the  Attorney  General,  "on  the  relation  of 
Edward  B.  Woodbury  and  others;  against 
Charles  W.  Blckford.  Case  transferred  from 
the  superior  court  on  an  agreed  statement  of 
facts.   Petition  dismissed. 

InformatloD,  in  the  nature  of  quo  war- 
ranto, to  determiue  the  right  of  the  defend- 
ant to  the  office  of  superlutendent  of  schools 
in  Manchester.  The  board  of  school  commit- 
tee is  a  municipal  body  which  is  authorized 
and  required  to  elect  biennially  in  the  month 
of  June  a  superintendent  of  public  instruc- 
tion for  the  <^ty.   The  defendant  held  the 
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office  for  the  tenn  ending  July  1, 1914.  June  r 
S,  1914,  the  school  board  at  a  regular  meeting 
voted  to  proceed  to  ballot  for  a  superintend- 
ent. Thereupon  a  vote  was  taken,  which  re- 
sulted as  follows:  Charles  W.  Blcbford,  Ave 
votes;  John  Smith,  two  votes;  John  Doe, 
one  vote;  blank,  three  votes.  The  chairman 
declared  there  was  no  choice.  Since  that 
time  the  defendant  bas  been  elected  from 
month  to  month  acting  supertntendent,  and 
has  performed  the  duties  of  superintendent, 
claiming  that  he  was  legally  elected  to  that 
office,  and  has  refused  to  accept  the  office  of 
acting  superintendent.  The  question  of  the 
effect  of  the  above  vote  was  transferred  from 
the  September  term,  1914,  of  O^e  superior 
court  by  Branch,  on  an  agreed  statement 
of  facts. 

Jones,  Warren,  Wilson  &  Manning,  of  Man- 
chester, for  plaintiff.  Taggart,  Burroughs, 
Wyman  &  UcLane,  of  Manchester,  for  de- 
fendant 

WALKER,  J.  [1]  At  the  time  of  the  at- 
tempted election  of  a  superintendent  of 
schools  by  the  school  board,  a  quorum  of  the 
board  were  present.  It  then  bad  the  neces* 
sary  legal  authority  to  proceed  with  the  elec- 
tion, and  if  a  candidate  for  that  office  had 
received  a  majority  of  the  votes  cast  he 
would  have  been  legally  elected.  It  is  as- 
sumed by  counsel  in  argument  that  a  majority 
vote  was  necessary  for  an  election,  and  the 
case  has  been  considered  upon  that  assump- 
tion. But  it  is  not  necessary  that  the  suc- 
cessful candidate  should  receive  a  maJcH-ity 
of  the  votes  of  those  present  constituting  the 
quorum ;  a  majority  of  the  votes  actually 
cast  is  sufficient  Attorney  General  v,  Sbet)- 
ard,  02  N.  H.  38S.  If,  therefore,  the  three 
blank  ballots  are  omitted  from  the  count, 
the  defendant  would  be  elected,  having  receiv- 
ed five  of  the  eight  votes  cast  This  Is,  In 
effect,  conceded  by  the  plaintiff;  but  it  is 
argued  that  the  three  blanks  should  be  count- 
ed and  Included  in  the  declaration  of  the 
whole  number  of  votes  cast  Upon  this  the- 
ory the  number  necessary  for  a  choice  would 
be  six,  and  the  defendant  would  fail  of  elec- 
tion. WhUe  it  is  admitted  that  the  blanks 
could  not  be  counted  as  votes  for  any  candi- 
date, the  fact  of  their  being  cast  by  members 
of  the  board  shows,  it  Is  claimed,  that  those 
members  were  unwilling  to  vote  for  the  de- 
fendant and  that  tbey  adopted  this  method 
of  preventing  his  election.  In  other  words, 
it  was  not  an  affirmative  vote  for  any  one, 
but  a  negative  expresision  of  their  opposition 
to  the  election  of  the  defendant  which  can 
only  be  made  effective  by  counting  their  blank 
ballots  In  the  total  of  votes  cast.  This  rea- 
soning is  not  based  upon  any  statute  or  rule 
of  law  of  this  state,  nor  upon  any  by-law  or 
rule  governing  the  action  of  the  school  board, 
and,  If  sound,  It  can  only  be  supported  by  a 
judldal  Interpretation  of  the  meaning  of  the 
blank  ballots;  that  is,  by  the  exercise  of 


r  judicial  iDgenull7  In  deciding  that  a  piece  of 
paper  upon  «hlcb  nothing  is  written  or  print- 
ed, which  is  found  tn  a  ballot  box  among  the 
Totes  cast  clearly  indicates  that  the  person 
who  deposited  It  was  opposed  to  the  election 
of  the  man  who  might  have  the  most  votes. 
The  claim  is  it  should  be  oounted  as  one  of 
the  votes  cast,  although  manifestly  it  cannot 
be  counted  as  a  vote  for  any  particular  per- 
son. 

[2]  This  theory  In  the  case  of  general  elec- 
tions is  opposed  to  the  statutory  declaration 
that  "blank  pieces  of  paper  shall  not  be  count- 
ed as  ballota"  P.  S.  c.  34,  S  2.  The  purpose 
of  the  Legislature  was  to  exclude  blanks  from 
the  count  because,  as  it  would  seem,  they  are 
not  votes  within  the  meaning  of  the  Consti- 
tution (articles  26,  30,  32).  In  Attorney  Gen- 
eral T.  Colbum,  62  N.  H.  70,  72,  it  is  said 
that: 

"It  may  be  a  question  whether  a  paper  eoD- 
taining  aad  intended  to  contain  no  eviaenca  of 
a  purpose  to  vote  for  Eomc  person  can  be  con- 
sidered ae  a  vote,  or  be  counted  as  an  expres- 
BioD  of  a  voter's  choice,  and  whether  a  statute 
forbidding  the  counting  of  such  papers  is  any- 
thing more  than  a  statement  of  the  meaning 
of  the  Constitntion." 

But  If  the  statute  above  quoted  Is  not  ap- 
plicable to  this  case  because  It  relates  only 
to  general  elections,  as  the  plaintiff  contends, 
the  result  Is  the  same.  The  obvloas  deflnltloa 
of  a  vote,  as  used  In  reference  to  election 
includes  the  expression  of  a  choice  of  candi- 
dates or  measures  submitted  to  the  voters. 

*'A  ballot  may  be  defined  to  be  a  piece  of  pa- 
per, or  other  suitable  material,  with  the  name 
written  or  printed  upon  it  of  the  person  to  be 
voted  for."  Gush.  Leg.  Assem.  S  103;  Cooley, 
Const  Lim.  (7th  Ed.)  014. 

Because  blank  pieces  of  paper  are  not  votes 
expressive  of  a  choice,  Cooley  says  (page  921) 
that: 

*'Io  determining  upon  a  majority  or  plurality, 
the  blank  votes,  if  any,  are  not  to  be  counted ; 
and  a  candidate  may  therefore  be  chosen  with- 
out receiving  a  plurality  or  majority  of  voices 
of  those  who  actually  participated  in  the  elec- 
tion." 

According  to  authority,  the  mere  participa- 
tion in  an  election  determinable  by  ballot 
does  not  render  a  voter's  blank  ballot  effec- 
tive in  determining  the  result  of  the  contest 
The  argument  that  such  a  ballot  indicates 
a  purpose  of  the  voter  to  register  his  refusal 
to  vote  for  the  successful  candidate  overlooks 
the  fact  that  it  Is  Just  as  indicative  of  his 
purpose  to  concur  in  the  result  which  the 
regular  ballots  disclose.  It  is  difficult  to  see 
how  it  has  any  more  effect  upon  the  result 
than  a  refusal  to  vote,  which  is  regarded,  so 
far  as  It  is  important  as  an  acquiescence  In 
the  result.  It  has  no  negative  effect  What 
the  voter's  purpose  was  Is  not  apparent.  It 
may  have  been  one  thing  or  another.  He 
has  not  furnished  sufficient  evidence  to  en- 
able the  court  to  ascertain  It,  and  the  vote 
cannot  be  counted.  Murchle  v.  Clifford,  76  N. 
n.  99,  79  Atl.  901,  Dlnsmore  v.  Mayor  and 
Aldermen,  76  N.  H.  187,  81  Atl.  633.  At  an 
election  the  Question,  in  effect  presented  to 
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each  voter  ts:  For  whom  will  yon  vote?  It 
Is  no  answer  to  tbls  guestloo  to  indicate  in 
Bome  way  that  the  voter  will  not  vote  for  A. 
B.  Such  an  answer  or  vote  would  not  be 
relevant  to  the  question  presented.  It  on  the 
three  blanks  in  this  case  the  voters  had  writ- 
ten the  words,  "I  am  opposed  to  the  election 
of  Charles  W.  Blckford,"  those  ballots  could 
not  be  counted,  because  the  voters  were  nec- 
essarily required  by  the  pending  proceeding 
to  express  their  choice  of,  not  their  opi>ositlon 
to,  candidates.  If,  therefore,  the  blanks  could 
be  construed,  under  the  facts  of  the  case,  as 
indicating  such  a  purpose,  they  could  not  be 
counted  <  on  the  only  question  iKfore  the 
board,  viz.,  the  choice  of  a  superintendent 

Cases  which  apparently  reach  a  different 
result  upon  a  somewhat  similar  state  of 
facts  (State  v.  Chapman,  44  Conn.  595 ;  Law- 
rence T.  Ingeraoll.  88  Tenn.  52,  12  S.  W.  422, 
6  h.  E.  A.  308,  17  Am.  St  Rep.  870)  cannot 
be  followed.  They  may,  however,  be  dis- 
tinguishable in  some  material  respects  from 
the  present  case,  and,' If  so,  they  are  not  In 
point.  The  eonelualon  here  reached  Is  sup- 
ported, in  addition  to  the  authorities  above 
cited,  by  State  v.  Custer,  28  R.  I.  222,  66  Atl. 
306 :  Murdoch  v.  Strange,  99  Md.  89,  57  Atl. 
628,  3  Ann.  Cas.  66 ;  and  State  v.  Clausen,  72 
Wash.  409,  130  Pae.  479,  45  U  R.  A.  (N.  S.) 
714.  The  defendant  was  legally  elected  in 
June  superintendent  of  schools. 

Petition  dismissed.  All  concurred. 


STATE  V.  MAINE  CENT.  E.  R,  et  aL 

(Snpreme  Court  of  New  Hampshire.  Coos. 
Dec.  1.  1914.) 

1.  MaNDAUUB  (I  165*)— DZMUBBEE  TO  PETI- 
TION—QUESTIONS  OF  Fact. 

The  unreasonnblenesB  of  the  rate  fixed  for 
the  sale  of  railroad  mileage  books  by  Laws  1913, 
c  92,  requirins  all  steam  railroads  to  iMoe  and 
keep  sucb  books  for  sple,  or'  the  question  of  dis- 
crimination between  purchaaers  of  such  books 
and  purchasers  of  trip  tickets,  was  not  raised  by 
demurrer  to  a  petition  for  mandamus  to  compel 
a  railroad  to  keep  such  books  for  sale,  as  these 
were  giietftions  of  fact, 

[Kd.  Note.— For  other  cases,  see  MandamuB, 
Cent  Dig.  8S  360^-564;  Dec.  Disr.  {  166.*] 

2.  Cabriebs  (|  13')— Regulation  of  Rates— 

DiSCBIVINATIOIl  BktWEBN  PaSSENOKBS. 

I>awa  1913,  c.  92,  requiring  the  sale  of  500- 
mile  mileage  books  by  railroads  is  not  aaconsti- 
tatlonal,  even  though  a  discrirainntioD  results 
between  the  purchasers  of  such  books  and  pur- 
chasers of  trip  tickets,  if  such  discrimination  is 
produced  by  an  unreasooable  overcharge  for  trip 
tickpts. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  21-24;  Dec.  Dig.  §  13.«] 

8.  CoNsnrtmoNAi.  Law  (8  70*)- Legislative 
OB  Judicial  Quebtioks  —  Regulation  ob 
Bates. 

The  Sxing  of  rates  for  transportation  hy 
carriers  is  a  legislative,  and  not  a  judicial,  ques- 
tion. 

[Kd.  Note. — For  other  cases,  see  Gonstitntfonal 
T.AW,  Cent  Dig.  fiS  129-182.  187;  Dec  Dig.  S 

70.*] 


4.  Conbtithtionai,  Law  (J  298*)— Dub  Pbo- 
cEss  OF  Law — Right  to  be  Heard. 

As  the  fixing  of  railroad  rates  is  a  legisla- 
tive question,  a  statute  fixing  rates  is  not  inval- 
id, though  the  rate  is  fixed  withoat  a  judicial 
investigation  of  its  reasonableness  and  without 
an  opportunity  for  the  carriers  to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  847;  Dec.  Dig.  {  298.*] 

6.  JuDOUENT  (S  542*)  —  Lboislativb  Heab- 

XN68 — CONOLUSIVIiNEaB  OK  DECISION— "JU- 
DICIAL Proceedings." 

Legislative  hearing  are  not  "judicial  pro- 
ceedings," and  conclusions  thereby  reached  are 
not  res  Jadicata. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  8  987;  Dec.  Dig.  S  542.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judicial  Proceeding.] 

6.  Cabbiebs  (S  12*) —Regulation  or  Rates— 
Statutoby  Pbovisions.  , 

Laws  1913,  c.  92,  requiring  the  sale  by  rail- 
roads of  500-niile  mileage  booBs  for  two  cents 
a  mile,  is  not  invalid  as  fixing  an  arbitrary  rate, 
without  regard  to  reasonableness,  though  under 
Laws  1911,  c.  164,  f  11a,  the  Public  Service 
Commission  is  autboriied  to  determine  just  and 
reasonable  rates  to  be  observed  and  enforced  as 
the  maximnm  to  be  charged  and  to  fix  the  same 
by  order,  provided  that  the  commission  shall  not 
allow  an  increase  above  any  rate  prescribed  or 
limited  by  statute,  as  the  act  of  1913  was  not 
enacted  as  a  limitation  upon  the  rate-making 
power  conferred  on  the  Public  Service  Commis- 
sion, but  as  a  legislative  judgment  of  the  rea- 
sonableness of  the  particular  rate  prescribed,  es- 
pecially as  it  merely  amends  an  act  of  1909 
(Laws  1909,  c.  107),  requiring  the  issuance  and 
sale  of  1,000-mile  mileage  books. 

[Ed.  Note.- For  other  cases,  see  Carriers, 
Cent  Dig.  gs  7-11,  15-20;  Dec.  Dig.  fi  12.*] 

7.  Cakribbs  (i  12*)— Rbouiation  of  Bates— 
Statotobt  Pbovisions. 

The  Legislature  has  no  power  to  require  a 

carrier  to  render  service  for  an  unreasonable 
rate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  86  7-H,  15-20 ;  Dec.  Dig.  S  12-*] 

8.  Constitutionai.  Law  ({  tS2*) — Leoislativb 
Power— JaoiGiAi.  Ebtbw— Rbquijltion  or 
Rates. 

The  Legislature  cannot  take  from  the  courts 
the  power  to  determine  the  reasonableness  of  a 
rate  for  which  carriers  are  required  to  render 
service,  and,  If  an  act  prescribing  a  rate  contains 
a  proviso  prohibiting  the  courts  from  passing  up- 
on the  reasonableness  of  the  rate,  the  proviso  is 
void,  though  the  rate,  if  reasonable,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  H  SO,  G2-64,  70,  72-80,-  82,  84, 
83 ;  Dec.  Dig.  S  52.*] 

9.  CojrgrxTUTioMAL  Law  (g  62*)— l^axsuTiTB 
Power— Reguution  of  Eatbs— Statdtobt 
Provisions. 

Laws  1918,  c.  92,  requiring  the  sale  of  000- 
mile  railroad  mileage  books  for  two  cents  a 
mile,  docs  not  attempt  to  extdnde  tJis  courts 
from  passing  upon  the  reasonableness  of  the  pre- 
scribed rate,  and  saeh  an  attempt  cannot  be  read 
into  the  statute  ba  the  purpose  of  making  it 
invalid.' 

[Ed.  Note.--For  other  cases,  see  Conatitutiooal 
Law,  Cent.  Dig.  §§  50.  52-54,  70.  72-80.  82, 
84,  85;   Dec.  Dig.  8  Si.*] 

Petition  for  mandamus  by  the  State 
against  the  Maine  Central  Railroad  and  an- 
other. A  demurrer  to  the  petition  was  over- 
ruled, subject  to  exception.  Demurrer  over- 
ruled. 
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Petition  for  mandamus  to  compel  the  de- 
fendants to  Issue  and  keep  for  sale  in  New 
Hampsbire  500-mlle  mileage  books,  in  ac- 
cordance witb  the  provisions  of  chapter  92, 
lAWs  1913.  Tlie  petition  set  ont  the  Btatute 
and  alleged  noncompliance  by  the  defend- 
ants. 

James  P.  Tuttle,  Atty.  Gen.,  for  the  State. 
2>rew,  Shurtleff,  Morrla  ft  Oakes,  of  Lancas- 
ter, ftiT  defendants. 

PARSONS,  a  J.  This  iB  a  petition  for  a 
writ  of  mandamus  to  compel  the  def^idants 
to  comply  with  chapter  92,  Laws  1918,  which 
proTldes  that  all  steam  rttUroada  operating 
a  passenger  service  in  this  state  shall  here- 
after iasne  900-mile  mileage  books  at  the  rate 
<a  two  cents  a  mile,  good  tor  the  transporta- 
tion of  the  bearer  over  all  their  steam  rail- 
road lines  in  this  state,  end  keep  them  on 
sale  at  their  ticket  offices  in  this  state,  with 
a  proriso  excepting  certain  lines.  The  de- 
fendants demur  to  the  petition.  The  only 
fticts  alleged  In  the  petition  are  ttie  ezistenoe 
of  the  statate  and  the  defiendants'  refusal 
to  comply  with  it 

[1, 1]  Whether  the  rate  fixed  by  the  stat- 
ute is  unreasonable  and  confiscatory,  or  de- 
prives the  defotdant  railroad  of  reasonable 
compensation  for  the  transportation  service 
required,  and  whether  it  discriminates 
against  nonparchasers  of  mileage  books,  are 
all  qaestimis  of  fact,  as  is  also  the  qnestlcHi 
whether  the  rate  was  fixed  without  due  in- 
vestigation, if  that  be  material.  These 
grounds  are  alleged  In  support  of  the  de- 
murrer, but  they  are  neither  proved  nor  ad-  [ 
mltted.  If  alleged  in  an  answer  to  which 
the  state  demurred,  their  materiality  would 
be  before  the  court  for  decision;  but  It  is 
not  understood  that  the  state  assents  to  the 
verity  of  the  allegations,  as  matter  of  fact, 
or  contends,  as  matter  of  law,  that  the  Legis- 
lature has  the  power  to  impose  upon  the  de- 
fendants the  carriage  of  passengers  at  a 
rate  less  than  reasonable  for  the  service  ren- 
dered, or  so  low  as  to  amount  to  confiscation 
or  to  a  taking  of  the  defendants'  property 
without  due  process  of  law.  Consideration 
of  these  questions  Is  properly  left  until  they 
are  raised  by  parties  at  issue  over  them. 
Neither  is  there  anything  before  the  court 
upon  the  question  of  discrimination  as  be- 
tween purchasers  of  mileage  and  trip  tick- 
ets, if  that  objection  is  open  to  the  defend- 
ants in  opposition  to  a  rate  which  affords 
to  them  a  reasonable  return  for  the  service 
rendered.  There  is  nothing  ttere  which 
shows  what  the  customary  trip  ticket  charge 
is  for  transportation  on  the  defendants' 
road,  or  whether  the  customary  charge  la  a 
reasonable  one.  Discrimination  produced  by 
an  unreasonable  overcharge  for  trip  tickets 
cannot  render  unconstitutional  a  statute  re- 
quiring the  sale  of  transportation  in  500-mUe 
lots  at  a  reasonable  rate.  This  leaves  the 
only  question  raised  by  the  demurrer  the 


bald  one  of  l^^slative  power  to  fix  the  max- 
imum rate  for  transportation  wlien  taken  In 
500-mlle  lots. 

[S]  That  the  fixing  of  rates  for  transporta- 
tion Is  a  legislative,  and  not  a  Judicial,  ques- 
tion, within  the  power  of  the  state  as  to 
transportation  wholly  within  the  state  up 
to  the  point  where  loterference  with  inter- 
state commerce  la  reached,  is  settled  by  fed- 
eral authority. 

"The  establishment  of  a  rate  is  the  making 
of  a  rule  for  the  future,  and  therefore  is  an  act 
legislative,  not  judicial,  in  kind."  Holmes.  J~  ia 
Prentis  v.  Atlantic  Coast  Line.  211  T'.  S.  210, 
226  29  Sop.  Ct.  67,  69  (53  L  Ed.  150). 

"It  is  one  thing  to  inquire  whether  the  rata 
which  have  been  charged  and  collected  are  rea> 
sonable  (that  is,  a  judicial  act),  but  an  entirely 
different  thing  to  prescribe  rates  which  shall  be 
charxed  in  &e  future  (that  is,  a  legisladve 
act).'^  Brewer,  J.,  in  Interstate  Commerce  Com- 
mission V.  Railw»,  167  U.  S.  479,  499, 17  Sup. 
Ct  896,  900  (42  L.  Bd.  248). 

"Railroad  companies  are  carriers  for  hire. 
They  are  incorpoiated  as  such,  and  given  ex- 
traordinary powers,  in  order  that  they  may  the 
better  serve  the  public  In  that  capacity.  They 
are  therefore  engaged  in  a  public  employment, 
and  *  •  •  subject  to  legislative  control  as 
to  their  rates  of  fere  and  freight,  unless  protect- 
ed by  their  charters."  Chicago,  etc.,  B.  B.  v. 
Iowa,  94  U.  S.  155,  161.  24  L.  Ed.  94;  Mmm  v. 
lUinois,  94  IT.  S.  113,  24  L.  Ed.  77. 

"The  Legislature  has  power  to  fix  rates,  and 
the  extent  of  jadicial  Interference  is  protection 
agalost  unreasonable  ratea"  Chicago,  etc..  By. 
V.  Wellman,  143  U.  S.  339,  344.  12  Sup.  Ct. 
400,  36  L.  Ed.  176;  Reagan  v.  Company,  154 
U.  S.  362,  398,  14  Sup.  Ct.  lO^it.  38L.  Ed. 
1014;  Minnesota  Rate  Cases,  1>C'*  iJ.  S.  3^,  33 
Sup.  Ct.  729,  57  L.  Ed.  1511:  Chesapeake,  etc., 
Ry.  V.  Conley.  230  U.  S.  513,  33  Sop.  Ot.  985. 
57  L.  Ed.  1597;  Allen  v.  Railway.  230  U.  & 
553,  33  Sup.  Ct.  1030,  57  L.  Ed.  1626. 

[4-6]  As  the  fixing  of  rates  is  a  legislative 
question,  the  allegation  tliat  this  rate  was 
fixed  without  Judicial  Jnvestl^Uon  of  its 
reascmableness  and  wlUiout  opportunity  fi>r 
the  defendants  to  be  heard  1&  without  merit 
There  is  nothing  In  the  case  tuiding  to  show 
that  the  enactment  of  the  statute  was  not 
preceded  by  legislative  investigation.  Wheth- 
er it  was  or  not  is  immateriaL  Legislative 
hearings  are  not  Judicial  proceedings,  and 
conclusiona  reached  thereby  are  not  res 
adjudicate.  Prentis  v.  Atlantic  Coast  Line. 
211  U.  S.  210,  226,  227,  29  Sup.  Ct.  67.  53  L 
Ed.  150.  The  defendants  contend  that,  as 
the  general  rate-making  power  is  lodged  with 
the  Public  Service  Commission  (Laws  1911,  c. 
164,  §  11),  it  was  the  Intention  of  the  Legis- 
lature to  make  the  mileage  rate  arbitrary 
and  to  exclude  evidence  of  Its  reasonableness 
or  otherwise,  and  that  hence  the  law  Is  un- 
constitutional. But  an  Intent  to  pass  an  oc- 
constltutlonal  law  is  never  to  be  inferred. 
Although  the  act  in  question  was  passed  in 
1913,  It  was  passed  as  an  amendment  of  an 
act  of  1909  (Laws  1909,  c.  107),  requiring  the 
Issuance  and  sale  of  1,000-mile  mileage  books 
at  the  same  rate.  The  only  general  legisla- 
tion then  In  effect  required  rates  to  be  equal 
and  reasonable.  P.  S.  c.  160,  |  L  Ttie  legis- 
lation waa  not  therefore  enacted  aa  a  Umt 
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tatlon  upon  tbe  rate-maUng  power  confided 
to  the  Public  SeiTlce  GommlBBlon,  but  as  a 
I^lslatiTa  Jodgment  ot  Om  reaacmablenen  of 
a  particular  rate.  Tbe  rate-making  power 
confided  In  title  ctHnmlsalon,  subject  to  tbe 
proTlao  "that  tbe  commission  idiall  not  al- 
law  an  Increase  aboreuany  rate  prescribed 
or  limited  by  statute"  (Laws  1911,  c  164,  f 
11a).  If  it  referred  to  tbe  mileage  statute, 
simply  withdrew  from  the  jurisdiction  of  the 
commission  a  matter  as  to  which  a  legislative 
Judgment  bad  already  been  rendered.  It  may 
be  doubtful  if  tbe  prorlso  of  section  11  was 
Intended  to  apply  to  the  mileage  statute.  It 
Is  probably  tbe  product  of  the  litigation  over 
railroad  consolidation  and  resulting  rates 
which  terminated  In  ClousAi  t.  Railroad,  77 
N.  H.  222,  90  AU.  863. 

In  support  of  the  contention  that  the  rate 
Is  arbitrary  and  the  statute  unconstitutional, 
reliance  is  placed  upon  CMcago,  etc.,  Ry.  t. 
Minnesota,  134  U.  S.  418,  4G6.  10  Sup.  Ct.  462, 
702,  88  L.  Ed.  970.  But  that  was  the  case 
of  a  statute  which  attempted  to  make  the 
conclusions  of  a  commission  upon  the  reason- 
ableness of  a  rate  flnaL  In  Budd  t.  New 
York,  143  U.  S.  517,  545-547,  12  Sup.  Ct  468, 
476  (36  L.  Bd.  247),  It  U  Bald  of  this  case: 

"It  Is  farther  contended  that,  under  the  deci- 
sion of  this  court  in  Chfcago,  etc.,  Ry.  t.  Min- 
nesota. 184  U.  S.  413  [10  Sup.  Ct  462,  702,  33 
L.  Ed.  970],  the  fixing  of  elevator  charges  is  a 
Judicial  gnestion  as  to  whether  they  are  reason- 
able or  not;  that  the  statute  must  permit  and 
provide  for  a  judicial  settlement  of  the  charges ; 
and  that,  by  uie  statute  under  consideration,  an 
arbitrary  rate  is  fixed  and  all  inquiry  is  pre- 
cluded as  to  whether  that  rate  is  reasonable  or 
not.  But  tills  is  a  misapprehension  of  the  de- 
cision of  this  court  in  the  case  referred  to.  In 
that  case  the  Lwislature  of  Minnesota  had 
passed  an  act  which  established  a  railroad  and 
warehouse  commission,  and  the  Supreme  Court 
of  that  state  had  interpreted  the  act  as  provid- 
ing that  the  rates  of  charges  for  tbe  transporta- 
tion of  property  by  railroads,  recommended  and 
published  by  the  commission,  should  be  final 
and  conclusive  as  to  what  were  equal  and  rea- 
sonable charges,  and  ^a,t  tiiere  could  be  no  Judi- 
cial inquiry  as  to  the  reasonableness  of  such 
rates.  A  railroad  company,  in  answer  to  an  ap- 
plication for  a  mandamift.  contended  that  such 
rates  in  r^ard  to  it  were  unreasonable,  and  as 
it  was  not  allowed  by  the  stats  court  to  pat  in 
testimony  in  support  of  Its  answer,  on  the  ques- 
tion of  the  reasonableness  of  snch  rates,  this 
court  held  that  the  statute  was  in  conflict  with 
tbe  Gonstitntion  of  the  United  States,  as  de- 
priving the  company  of  its  property  without  doe 
:>roce8B  of  law,  and  depriving  It  of  the  equal 
protection  of  the  lawa.  That  was  a  very  differ- 
ent case  from  tbe  one  ander  tbe  statute  of  New 
York  in  question  here,  for  In  this  instance  tbe 
rate  of  charges  is  fixed  directly  by  the  Legis- 
lature. See  Spencer  v.  Merchant.  125  U.  S. 
345,  356  re  Sup.  Ct.  921,  31  L.  Ed.  763].  What 
was  said  in  tbe  opinion  of  the  court  in  134  U.  S. 
418  [10  Sup.  Ct  462.  702,  33  L.  Ed.  970]  had 
reference  only  to  the  case  then  before  the  court, 
and  to  charges  fixed  by  a  commission  appointed 
under  an  act  of  the  Legislature,  under  a  consti- 
tution of  the  state  which  provided  that  all  corpo- 
rations, being  common  carriers,  sbould  be  bound 
to  carry  'on  equal  and  reasonable  terms,'  and 
under  a  statute  which  provided  that  all  cbargea 
made  by  a  common  carrier  for  the  transporta- 
tion of  passengers  or  property  should  be  equal 
and  reasonable.*   What  was  said  in  tbe  opinion 


in  134  V.  S.  418  [10  Sap.  Ct  462,  702,  3S  L.  Ed. 
970],  as  to  the  question  of  tbe  reasonableness  of 
tbe  rate  of  charge  Imng  one  for  jadlclal  Inves- 
tigation, bad  no  reference  to  a  case  where  the 
rates  are  prescribed  directly  by  tbe  Legislature. 
Not  only  was  that  tbe  case  in  the  statute  of  Il- 
linois in  Munn  v.  Illinois,  but  the  doctrine  was 
laid  down  by  this  court  in  Wabash,  etc.,  Ry.  v. 
lUinoia,  118  U.  S.  6S7.  568  [7  Sun.  Ot  4.  30  L. 
Ed.  2441,  that  it  was  the  right  of  a  state  to*  es- 
tablish limitations  Upon  the  power  of  railroad 
companies  to  fix  the  price  at  which  they  would 
carry  passengers  and  freight  and  that  the  qnes- 
tion  was  of  tiie  same  character  as  that  involved 
in  fixing  the  charges  to  be  made  by  persona 
engaged  in  the  warehousing  business.  So,  too, 
in  Dow  V.  Beidetman,  126  U.  S.  CSO,  686  [8 
Sup.  CL  1028,  31  L.  Ed.  841],  it  was  said  that  it 
was  within  tbe  power  of  tbe  Legislature  to  de- 
clare what  should  be  a  reasonable  compensation 
for  the  services  of  persons  exercising  a  public 
emplo;ment,  or  to  fix  a  maximum  beyond  whtdi 
any  charge  made  would  be  unreasonable." 

[7-1]  The  case  of  Budd  v.  New  Xork  left  open 
tbe  questfon  whether  the  courts  had  power  to 
Interfere  In  case  the  rates  established  by 
statute  were  found  to  be  unreasonable,  be- 
cause there  was  nothing  In  the  record  to  show 
that  the  rates  were  unreasonable  (Reagan  v. 
Company,  154  U.  S.  362,  308,  14  Sup.  Ct  1047, 
1054  [38  L.  Ed.  1014]),  but  the  power  is  fully 
recognized  In  the  case  last  dted.  Tbe  Leg- 
islature has  no  power  to  require  a  carrier  to 
render  service  for  an  unreasonable  rate. 

"The  question  of  the  reasonableness  of  a  rate 
of  charge  for  transportation  by  a  railroad  com- 
pany, involving,  as  it  does,  the  element  of  rea- 
sonableness, both  as  regards  the  company  and 
as  regards  the  public,  is  eminently  a  question 
for  judicial  investigation,  requiring  the  pro- 
cess of  law  for  its  determination.  Chicago, 
etc..  By.  V.  Minnesota.  134  U.  S.  418,  463,  10 
Sup.  Ct  462,  702,  SSX.  Ed.  97a 

The  Legislature  cannot  take  fills  power 
from  the  courts.  If,  to  an  act  prescribing  a 
rate,  a  proviso  should  be  attached  prohibit- 
ing the  courts  from  passing  upon  the  reason- 
ableness of  the  rate  the  proviso  would  be 
void;  but  the  rate,  if  reasonable,  would  be 
within  legislative  power.  No  express  attempt 
has  been  made  to  excHnde  the  coarta  from 
passing  upon  the  reasonabloieBs  of  tbe  milch 
age  statute.  It  is  useless  to  attenqit  to  read 
such  an  intent  into  the  statute  fbr  the  sole 
purpose  OF  declaring  such  Intent  ineffectual. 

Prom  what  has  been  said  It  follows  that 
the  case  Lake  Shore,  etc^  By.  Smith,  173 
U.  S.  684,  690,  19  Sup.  Ct  665.  668  (48  L.  Ed. 
858),  relied  upon  by  the  defendants,  iB  not  now 
In  point  That  case  does  not  hold  that  a 
legislative  enactment,  fixing  a  maximum  mile- 
age rate,  is  illegal,  but  expressly  admifiB  the 
existence  of  such  power,  citing  cases,  some 
of  which  are  hereinbefore  referred  to.  In 
that  case,  as  stated  in  the  opinion,  the  ques- 
tion presented  was  "whether  the  Legislature 
of  a  state,  having  power  to  fix  maximum 
rates  and  charges  for  the  tranq;K>rtation  of 
persons  and  property  by  railroad  companies, 
*  *  *  has  also  the  right,  after  having  fixed 
a  maximum  rate  for  the  transportation  of 
passengers,  to  still  further  regulate  their  af- 
fairs and  to  discriminate  and  make  an  ex- 
ception In  favor  ot  certain  persona,  and  glv« 
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to  tbem  a  right  of  transportation  for  a  less 
sum  than  the  general  rate  provided  by  law;" 
and  the  point  decided  Is  expressed  as  follows 
a73  U.  S.  696, 19  Sup.  Ot  570,  43  L.  Ed.  858): 
"The  liegialature  haviog  fixed  a  maximom  rate 
at  wbat  must  be  presumed,  prima  fade,  to  be 
also  a  reasonable  rate,  we  toiok  the  coraiiany 
then  bas  the  right  to  insist  that  all  persons  shaU 
be  -compelled  to  pay  alike ;  that  no  discrimina- 
tion against  it  in  favor  of  certain  classes 
•    •   *   shall  be  made  by  the  Legislature." 

It  ts  not  alleged  In  the  Instant  case  that 
the  Legislature  has  fixed  any  maximum  rate 
which  must  prima  facie  be  considered  rea- 
sonable. In  fact,  the  l^IslaUon  as  to  mile- 
age tickets  Is  understood  to  be  the  only  In- 
stance of  a  legislative  attempt  to  fix  a  rate. 
Clough  V.  Railroad,  77  N.  H.  222,  232,  90  Atl. 
863.  So  far  as  the  Legislature  has  acted, 
two  cents  a  mile  is  the  maximum  rate.  If 
that  Is  a  reasonable  rate,  there  la  no  discrim- 
ination. If  it  Is  unreasonable,  eonflseatory, 
fhe  defendants  have  a  remedy  upon  proof  of 
the  fact.  As  the  record  Is  now  presented, 
it  is  unnecessary  to  further  consider  the  fed- 
eral case  cited  which  binds  this  court  so  far 
as  it  correctly  declares  tbe  federal  law  as 
now  expressed. 

The  contention-  that  the  statute  prescribes 
In  section  2  an  excessive,  unconstitutional 
penalty  for  its  violation  need  not  be  examin- 
ed. The  state  does  not  ask  for  action  under 
that  clause.  The  command  of  section  1  is 
sufflclent  authority  for  the  present  proceed- 
ing. The  correct  construction  and  validity  of 
the  statute  as  a  limitation  of  the  rate-mak- 
ing power  conferred  upon  the  Public  Service 
Commission  is  not  now  involved  and  has 
not  been  considered.  The  order  now  Is: 

Demurrer  overruled.   All  concur. 


ST.  PIERRE  V.  PEERLESS  CASUALTY  CO. 
(Supreme  Court  of  New   Hampshire.  Coos. 

Dec.  1.  1914.) 
Accoan  AND  Satisfaction  (8  27*)— Accept- 

AHCE  OF  OOECE— QUESTlon  OF  LAW  OR  FACT. 
Plaintiff,  having  filed  a  claim  against  de- 
fendant casualty  company  for  $82.50,  bIx  weeks' 
total  disability,  was  sent  a  check  for  ?61.50, 
with  a  letter  stating  that  payment  was  allowed 
for  only  four  weeks'  total  disability,  with  two 
weeks'  partial  disability.  On  the  race  of  the 
check  was  a  printed  statement  that  it  was  "in 
fuU  and  final  settlement  for  all  claims  originat- 
ing prior  to  the  date  hereof,"  and  on  the  back 
was  a  "receipt  and  indorsement"  acknowledg- 
ing full  satisfaction  of  all  claims.  Plaintiff  col- 
lected the  check,  and  two  days  later  requeuced 
further  payment.  Held,  that  whether,  in  ac- 
cepting and  collecting  the  check,  plaintiff  as- 
sented to  defendant's  proposition  that  the  money 
so  received  should  be  in  full  settlement  was  a 
question  of  fact  and  not  of  law: 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dift.  U  31,  59.  83,  97,  110, 
185,  150;  Dec.  Dig.  S  27.'*] 

Transferred  from  Superior  Court,  Coos 
County ;  Sawyer,  Judge. 

Assumpsit  by  A.  A.  St  Pierre  against  the 
Peerless  Casualty  Company  on  a  contract  to 
ind^nnlfy  plaintiff  against  loss  of  time  from 


accidental  bodily  injury.  Trial  to  court,  and 
verdict  and  Judgment  rendered  for  defend- 
ants, subject  to  exception,  and  case  transfer^ 
red  to  Supreme  GoorL  Bzc^ttona  orermled. 

The  plaintiff,  having  snffered  injoiy.  tar- 
ntshed  the  defendants  aatlaibctory  proof,  In 
which  be  claimed  fSUSO  for  six  weeks*  total 
disability.  The  defendants  sent  him  a  diedc 
for  961.60.  with  a  letter  staling  that  pay- 
ment was  allowed  for  only  four  weeks'  total 
disability,  with  two  weeks'  partial  dlaablUtr. 
tTpon  the  ftce  of  the  checb  was  a. printed 
stat^ent  that  the  aamb  was  "in  full  and 
final  settlement  for  all  claims  originating 
prior  to  the  date  hereof,"  and  upon  the  ba<& 
was  a  **rec^»t  and  Indorsementf'  atftnowledg- 
ing  the  full  satis&iction  of  all  claima.  The 
plaintlfr  ccdlected  the  <SietSk,  and  two  days 
later  requested  farther  payment  The  court 
found  that  the  plaintiff  was  totally  disabled 
for  six  weeks,  and  that  he  accepted  payment 
In  aecwrdanoe  with  the  terms  of  the  check 
and  the  Indorsement  thereon.  A  verdict  was 
entered  and  Judgment  rendered  for  the  de- 
fendants, subject  to  exception. 

Ovlde  J.  Coulombe,  of  Berlin,  for  plaintiff. 
Allen  &  Faulkner,  of  Eeene,  and  Bich  &  Mar- 
ble, of  BerUn,  for  defendants. 

PARSONS,  C  3.  No  question  of  htw  la 
presented.  Whether,  in  accepting  and  col- 
lecting the  defendants*  chec^,  the  plaintiff  as- 
sented to  the  defendants'  iHroposItlon  that  the 
money  so  received  should  be  deemed  to  be  In 
full  settlement  of  the  claim  is  a  question  of 
fact,  not  of  law.  Pike  v.  Buzzell,  75  N.  H. 
486,  7e  AtL  642,  b.  c,  76  N.  H.  120,  79  Atl. 
9^.  The  fact  being  found  that  the  plaintiff 
accepted  the  defendants'  payment  In  accord- 
ance with  the  terms  of  the  dieck  and  the 
printed  indorsement,  It  would  be  useless  to 
consider  whether  the  evidentiary  facts  re- 
ported are,  as  matter  of  law.  Inconsistent 
with  the  opposite  conclusion.  Neither  fraud 
nor  mistake  is  charged.  The  verdict  and 
Judgment  for  the  de^dants  are  the  legal  re- 
sults of  the  findings  of  foot 

Exception  overruled.    All  concur. 


QVAY  V.  EASTMAN  et  ai 
(Supreme  Court  of  New  HampshiiSL  Coos. 
Dec.  1,  1914.) 

1.  PHINCIPAI.  AWn  SUBETT  (J  145*)— CONCLU- 
SIVENESS or  Judgment  aqainst  Subett. 
In  an  action  against  the  executors  of  a  de- 
ceased bank  president  for  fraudulent  represen- 
tations to  plaintiCf,  the  surety  on  a  note  to 
the  bank,  a  former  judgment  recovered  by  the 
bank  against  the  plaintiff,  to  which  defendants 
were  neither  parties  nor  privies,  was  not  evi- 
dence of  the  facta  in  issue  between  the  parties 
to  it,  although  evid«ice  of  the  fact  of  its  rendi- 
tion and  of  the  amount  for  whidi  It  was  ren- 
dered. 

[Ed.  Note.— For  other  cas^  see  Prin<dpal  and 
Surety,  Cent  Dig.  SJ  397-401;  Dee.  Dig.  | 
145.*] 
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2.  JnDoUKNT  (5  666*)— CoNCLnsinincss—Mu- 

TOAUTT— PABTnSB. 

As  snch  jadgment  could  not  be  used  by 
plaintiff  as  an  adjudication  of  facta  InTolved 
tlierein  binding  upon  defendants'  testator,  de- 
fendants coula  not  use  it  as  an  adjudtcatioa 
of  particular  facts  against  plaintiff,  since  both 
mmt  be  eondoded,  or  neither  is. 

[Ed.  Note.— For  other  eaws,  see  Judgment, 
Ceot.  Dig.  I  IISO;  Dea  Dig.  1666.*] 

Exceptions  from  Superior  Court,  Cooe 
County ;  Sawyer,  Judge. 

Action  by  Joseph  Guay  against  Lillian  B. 
Eastman  and  another,  executors  of  the  es- 
tate of  Albert  H.  Eastman.  Demurrer  to  plea 
sustained,  and  defendants  except  Excep- 
tions overruled. 

Case.  The  declaration  contained  the  fol- 
lowing aUesatUms:  March  13,  1908,  Albert 
H.  Eastman,  of  wliose  estate  the  defendants 
are  executors,  was  president  of  and  director 
In  the  Berlin  National  Bank.  On  that  date 
the  plaintiff  was  liable  to  Qie  bank  <hi  a 
pruniaaory  note  for  ^,000,  aft  miety  for  E. 
B.  Decker,  who  was  the  owner  of  a  large 
amonnt  of  property  open  Co  attachmoit  The 
plaintiff  went  to  the  bank  for  the  purpose  of 
paying  the  note,  wtalidi  DeAer  had  neglected 
to  pay,  intending  to  seeare  himself  by  suit 
against  Decker  and  attachment  of  his  pn^r* 
ty,  and  disclosed  his  Intention  to  Bastman, 
who  knew  that  the  plalntUTs  lial^Uty  on  the 
note  waa  that  of  a  aoraty.  Bastman  repre- 
sented to  the  plaintiff  that  Decker,  with  the 
aid  of  the  bank,  waa  about  to  sell  the  vrasf 
erty  the  plalntifr  intended  to  attach,  and  that 
the  proceeds  of  the  sale  would  -be  paid  Into 
the  bank  in  the  ah^w  of  notes  signed  by  re- 
sponsible parties,  which  notes  the  bank  wonld 
dlacoont;  and  in  behalf  of  the  bank  he 
agreed  with  and  promised  the  plaintUC  that 
the  bank  would  use  the  avalla  of  the  notes 
in  paying  Decker'a  Indebtedness  to  the  bank, 
including  the  note  upon  whhdi  the  plalntUT 
was  liable,  that  the  sum  to  be  realized  from 
the  sale  would  be  soflSdent  to  dlsdiarge  that 
note,  and  that  he  was  authorised  by  the  di- 
rectors of  the  bank  to  so  agree  with  the 
lAalntUt,  all  of  which  representations  were 
falsely  and  fraudulently  made  for  the  pur- 
pose of  decelTing  the  plaintiff,  who,  relying 
upon  the  promises  and  agreements,  did  not 
attach  Decker's  property  or  take  up  the  note. 
The  property  was  sold  by  Decker,  and  the 
bank  received  the  proceeds  In  notes  amount- 
ing to  910.000;  but  the  directors,  acting  by 
the  counsel  and  advice  of  Bastman,  did  not 
aroly  the  avalla  thereof  upon  the  note  on 
wbldi  the  plalntlfl  was  liable,  but  loaned 
Dedter  95,000,  taking  the  notes  as  collateral 
for  snch  loan.  In  truth  and  fact.  Eastman 
was  not  authorised  to  make  the  agreement 
in  h^lf  of  the  bank,  and  the  bank  refused 
to  recognize  the  same,  and  brought  suit 
against  the  plaintiff  upcm  the  note  for  92,- 
000,  thereby  compelling  the  plalntlfl  to  pay 


the  same  with  Interest  and  costs,  amounting 
In  all  to  92,140.24. 

The  defendants  flled  a  plea,  setting  up  as  a 
bar  to  the  plaintiff's  suit  the  Judgment  recov- 
ered by  the  bank  against  the  plaintiff,  and 
alleging  that  in  that  suit  It  was  adjudicated 
tbat  no  agreement  as  to  the  payment  of  the 
$2,000  note  from  the  proceeds  of  the  sale  of 
Decker's  property  was  ever  made,  aa  alleged 
In  the  declaration. 

Sullivan  &  Daley,  of  Berlin,  for  [dalntifl. 
Goss  &  James,  of  Berlin,  for  defendants. 

PARSONS,  C.  J.  [1,2]  The  Judgment 
which  the  defendants  set  up  in  bar  of  the 
plalntiCTs  action  was  rendered  In  a  suit 
brought  by  the  Berlin  National  Bank  against 
the  plaintiff  In  this  action.  As  the  defend- 
ants are  neither  parties  nor  privies  to  the 
Judgment,  it  ts  evidence  of  the  fact  of  Ite  ren- 
dition and  of  the  amount  for  which  it  waa  ren- 
dered, bat  not  of  the  facte  which  were  in 
issue  between  the  parties  to  it  Harrington 
V.  Wadaworth,  63  N.  H.  400;  1  Or.  Ev.  f  527, 
Ouay  cannot  use  It  aa  an  adjudication  of 
facte  Involved  therein  binding  upon  Eastman, 
and  neither  can  Bastman  or  his  executors 
employ  it  as  an  adjudication  of  partlcnlar 
facte  against  Quay.  Both  must  he  conclndad, 
or  nether  Is.  1  Gr.  Br.  1  624. 

If  the  agreement  now  alleged  waa  set  up  in 
the  bank's  suit  by  Guay,  and  other  facte  ap- 
peared making  Ite  existence  an  answer  to  the 
aolt,  the  Judgment  for  the  bank  necessarily 
indudes  an  adjudication  Out  no  such  agree- 
ment was  ever  made  by  the  bank.  So  the 
plaintiff  now  alleges  the  fact  to  be,  with  the 
further  allegation  that  he  lost,  not  because 
Eastman  did  not  make  the  agreement,  but 
because  Bastman  had  no  legal  power  to  so 
agree  in  behalf  of  the  bank.  Whether  the 
bank  defended  against  the  agreement  upon 
the  ground  oC  Eastman's  lack  of  power  to 
make  it,  or,  conceding  or  not  contesting  the 
question  of  power,  stood  upon  Oie  claim  that 
Bastman  never  made  tb»  agreement,  are  ques- 
tlonti  which  wlU  render  competent  evidrace 
as  to  tlie  proceedings  In  the  course  of  the 
bank's  suit 

Judgment  in  Que  stdt  oaay  have  been  based 
upon  the  conclusion  that  there  was  no  foun- 
datltm  for  the  plaintiffs  claim  of  an  agree- 
ment or  prpmlse  by  Eastman.  While  this 
finding  wonld  not  be  Mndlng  aa  an  adjudica- 
tion of  tbe  fact,  or  even  evidoioe  of  the  fact, 
against  Guay,  and  it  would  be  apea  to  him  In 
this  suit  to  show  what  the  fact  was,  if  the 
Judgment  was  not  based  upon  Baatman's  lack 
of  power  to  bind  the  bank,  or,  in  other  words, 
If  it  appeared  that  the  bank  di^  not  deny  East- 
man's anthoilty  to  make  audi  an  agreement, 
the  plalntUTs  allegation  that  his  loss  was  due 
to  Eastman's  false  represaitatton  of  power 
to  act  for  the  bank  would  not  be  auatained. 

Exceptions  overruled.  All  concurred. 
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HIIXEE  T.  STATE.    (No.  48.) 
(Coart  of  Appeals  of  Maryland.   Dec.  4,  1914.) 

L  HUNIOIPAI.  COBPOBATIONS  (S  63*)  —  ObDI- 
NANCBS—JCDICIAL  DETSRMIMATlOIf. 

The  court  cannot  declare  an  act  or  ordi- 
nance UDConatitutional  because  it  is  unwise  or 
inexpedient  or  because  it  will  operate  harshly 
upon  individuals,  but  only  where  it  plainly  con- 
travenes some  provision  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  H  liSS.  1378,  1879; 
Dec,  Dig.  i  63.  •] 

2.  Sunday  (J  6*)  —  Oedinancb  fob  Obsebv- 
ANCB— Acts  Pbohibited— Babebaix. 

An  ordinance  prohibitiiiK  among  other 
things,  the  playing  of  ball  or  any  other  game 
upon  the  Sabbath,  day,  within  the  city  limits, 
prohibits  the  playing  of  a  game  of  baseball  in 
a  secluded  part  of  one  of  the  parks,  though  no 
residents  could  be  distari)ed  tbereby,  and  no 
admisBioo  fee  was  charged. 

[Ed.  Note^For  other  cases,  see  Sunda/j 
Cent.  Dig.  U  11.  12;  Dec.  Dig.  {  6.*] 

3.  CoMgriTUTiONAi,  Law  (|  84*)— Bsligzous 

LiBEBTT— SUNDAT  BA8EBAI,L. 

A  ci^  ordinance  prohibiting  the  playing  of 
baseball  on  Sunday  does  not  violate  Declaration 
of  Bights,  art  36,  guaranteeing  religious  liber* 
ty,  since  there  is  no  religion  wfaicb  requires  its 
followers  to  play  baseball  on  Sunday. 

[Bd.  Note.— For  other  cases,  see  Constltntion- 
al  Law,  Cent  Dig.  If  162-154;  Dec  Dig.  I 
84.*] 

4.  CONSIITDTIONAL    LAW    (Sf    212,    26S*)  — 

EquAZ.   Pbotbotzoh    or   Laws  —  "Pouon 

POWEB." 

Const  n.  S.  Amend.  14,  guaranteeing  equal 
protection  of  tiie  laws,  and'  due  process  of  law, 
does  not  fcwbid  the  exerdse  by  the  city  of  the 
police  power,  which  is  the  power  to  regulate 
matters  affecting  the  public  health,  morals, 
peace  and  order,  and  safety. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  »  684,  70B,  782-736;  Dec. 
Dig.  §i  212,  253.* 

For  other  definitions,  see  Words  ^nd  Phrases, 
First  and  Second  Series,  Police  Power.] 

6.  CONBTIIUTIU.NAL  IjAW  (|  70*)~AlumGLPAL 

Corporations  (I  63*)  —  detjuuiimatioh  o# 
QtrBanoBS  —  Power  or  Courts  —  Police 
Power. 

Courts  have  power  to  determine  whether 
an  act  or  ordinance  has  a  real  or  snbstantiAl 
relntion  to  the  objects  of  the  police  power,  so  as 
to  be  valid  as  an  exercise  of  that  power. 

[Ed.  Note.— For  other  cases,  see  Constitutioa- 
al  Law,  Cent  Dig.  M  129-132.  137 ;  Dec.  Dig. 
i  70;*  Munidpal  Corporations,  Cent  Dig.  Jf 
155,  1378.  1879;  Dec  Dig.  }  63.*] 

((.  Sunday  (|  2*)— Baseball— Police  Power. 

An  ordinance  of  Baltimore  prohibiting  the 
playing  of  baseball  on  Sunday,  ^Ich  was  rati- 
fied by  the  City  Charter  of  Baltimore  (Laws 
1898,  c.  123)  I  906,  subsec.  3,  rattling  all  ordi- 
nances not  inconsistent  therewith,  is  a  valid  ex- 
ercise of  the  police  power  to  protect  the  peace, 
quiet,  and  order  of  a  day  generally  observed  as 
a  day  of  rest  and  religious  worship. 

[Ed.  Note.— For  other  cases,  see  Sonday, 
Cent  Dig.  f  2;  Dec.  Dig.  S  2.*] 

Appeal  from  Criminal  Court  of  Baltimore 
City;  Charles  W.  Heuisler,  Judge. 

rro  be  offlciaUy  reported." 

WUllam  H.  Hiller  was  oonvlcted  of  violat- 
ing an  ordinance  of  the  City  of  Baltimore, 
and  he  appeals.  Affirmed. 


Ai^ed  before  BOYD.  C.  J.,  and  BURKE, 

THOMAS,  PATTISON,  UENEB,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

William  C.  Coleman,  of  Baltimore  (Eagene 
O'Dunne,  Wilson  J.  Carroll,  and  John  E. 
Semmes,  Jr.,  all  of  Baltimore,  on  the  brief), 
for  appellant  Boland  B.  Marcbant,  Deputy 
State's  Atty..  of  Baltimore  (Edgar  Allan  Poe, 
Atty.  (Sen.,  and  Wm.  F.  Broening,  State's 
Atty.,  and  Harry  W.  Nice,  Asst.  State's 
Atty..  both  ot  Baltimore  on  the  brief),  for 
the  State. 

BUBKE,  J.  In  the  year  1827  the  mayor 
and  city  council  of  Baltimore  passed  the  fol- 
lowing ordIij.,iice: 

"Any  person  who  shall  fish,  hunt,  pitch  quoits, 
or  moD^,  fly  a  kite,  play  bajidy  or  ball,  or  any 
'other  game  or  sport  upon  the  Sahbatii  day  with- 
in the  limits  of  the  city,  shall  for  each  offense 
pay  a  fine  of  one  dollar ;  and  any  ordinary  or 
public  garden  keeper  who  shall  suffer  or  allow 
m  or  upon  his  premises  any  kind  of  game  w 
sport  on  the  Saobath  day  shall  for  every  In- 
dividual BO  permitted  io  offend  shall  pay  ten 
dollars." 

The  ordinance  lias  ever  since  remained 
in  force  and  effect  By  the  act  of  1898  (chap- 
ter 123),  known  as  the  city  charter,  It  was 
provided  by  section  906,  subsec  3,  as  follows: 

"And  he  it  farther  enacted,  that  alt  laws  now 
in  force  relating  or  applicable  to  the  mayor  and 
city  coundl  of  Baltimore  or  the  dty  Balti- 
more, and  not  included  in  this  act,  and  not  in- 
consistent with  said  act,  and  all  ordinances  of 
the  mayor  and  city  council  of  Baltimore  now 
in  force  and  not  inconsistent  with  this  act  shall 
be  and  they  are  hereby  continued  until  changed 
or  repealed,  respectively,  by  the  General  As- 
sembly of  Maryland  or  the  mayor  and  city  coun- 
cil of  Baltimore,"  etc 

By  express  legislative  provision  of  the  act 
this  ordinance  was  continued  In  force  until 
changed  or  repealed.  The  appellant  was 
indicted,  tried,  convicted,  and  sentenced  in 
the  criminal  court  of  Baltimore  for  a  viola- 
tion of  the  ordinance,  and  from  the  Judgment 
entered  against  him  he  has  prosecuted  this 
appeal.  The  indictment  contained  four 
counts,  each  of  which,  in  varying  forms  of 
expression,  charged  him  with  playing  base> 
ball  on  Sunday,  June  14,  1914,  in  the  city  of 
Baltimore.  He  demurred  to  the  indictment 
and  to  each  count  thereof.  The  demurrer 
was  overruled.  Thereupon  the  appellant  fil- 
ed the  following  special  plea: 

"That  to  the  north  of  the  city  of  Baltimore, 
but  within  the  limits  thereof,  is  a  large  natural 
park  known  as  Druid  Hill  Park,  consisting  of 
about  100  acres  or  more;  that  in  the  aeclosioa 
of  the  natural  forest  of  said  park,  out  of  siglit 
of  all  dwelling  houses  in  said  city,  and  remote 
from  the  drives  and  walks  in  said  park,  this  de- 
fendant on  the  afternoon  of  said  June  14,  1914, 
the  said  day  lieing  Sunday,  did  partidpate  with 
divers  other  persons  in  a  certain  form  of  out- 
door exercise  and  recreation  in  the  American 
game  of  ball  commonly  called  'baseball' ;  that 
the  same  was  played  purely  voluntarily  by  all 
of  the  i>ersoue  participating  therein,  without  re- 
ward and  not  for  hire,  without  any  charge  or 
admission  thereto  being  charged,  exacted,  or  ac- 
cepted, nor  was  there  any  gratuity  offered,  giv- 
en, or  accepted  by  any  one  In  counecti<m  thei^ 
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with,  directly  or  indirectly;  that  same  recrea- 
tion exercise  and  game  was  Indulged  in  by  this 
defendant  in  a  quiet,  peaceable  manner,  with- 
out nolae  or  conduct  in  the  disturbance  of  the 
public  peace,  all  of  whkh  the  defendant  stands 
read?  to  verify." 

A  demnirer  to  tbSs  plea  Interposed  by  tbe 
state  was  sustained.  The  case  then  proceed- 
ed to  trial  under  the  plea  of  not  gollty  and 
resulted  in  a  Verdict  of  ffullt?,  and  the  ap- 
pellant was  adjudged  to  pay  a  fine  of  $1  and 
costs. 

The  position  of  flie  appellant  is  that  the 
ordinance  Is  nnconfitltntJonal  and  void,  first, 
because  it  is  repugnant  to  section  1  of  the 
fburteentta  jEimendment  of  the  GonsUtutlon  of 
the  United  States ;  and,  secmdly,  because  it 
Is  In  violation  of  article  86  of  the  Declara- 
tion of  Bights  of  this  statft  This  article  Is 
a  gnaranly  of  religious  liberty  to  Qie  Inhab- 
itants of  Bfaryland.  The  prorlrions  of  this 
artlcls  and  those  of  the  fed^al  Gou^tutlon 
are  so  familiar  that  th^  need  not  he  hue 
transcribed. 

t1]  It  is  Important  to  note  Hie  precise  1^1 
question  presented  by  the  record.  It  is  not 
whether  the  ordinance  ought  to  have  been 
iwssed  or  ought  to  be  repealed  or  amended— 
not  whether  it  Is  desirable  and  condudve  to 
the  best  Intere^  of  the  people  to  permit 
sports  of  tiilB  character,  under  proper  rela- 
tion, to  be  indulged  in  on  Sunday.  These  are 
purely  poUtlcal  questions  which  must  be  de- 
termined by  that  department  to  wUdi,  un- 
der our  system  of  gOTemment,  th^  are  ex- 
cluslT^y  committed.  /Ehey  are  questions  of 
public  policy  with  which  this  court  has  noth- 
ing to  do,  and  without  expressing  any  opin- 
ion up(m  the  wisdom,  or  the  policy  of  the 
ordinance,  or  the  propriety  of  its  repeal  or 
amendment,  to  strike  It  down  tor  any  of  the 
reasons  we  lure  mentioned  would  be  rank 
Judicial  usuntation. 

Tbe  court  will  not  declare  an  act  or  an 
ordinance  unconstitutional  m^ly  because  it 
may  tiilnk  tt  unwise  or  Inexpedirait,  nor  will 
It  strike  it  down  because  It  will  operate 
banhly  upon  persons  affected  by  It.  It  can- 
not be  declared  void  upcm  constitattonal 
grounds,  upless  it  plainly  contravenes  some 
provision  of  tiie  Constitution. 

[t]  Nor  are  we  called  upon  to  decide  in  a 
graieral  way  what  amusements,  or  games,  or 
recreations  the  people  of  Baltimore  may  in- 
dulge in  on  Sunday  without  violating  the 
terms  (tf  this  ordinance.  The  terms  of  tbe 
ordinance  are  sufficiently  broad  and  compre- 
hensive to  Include  the  playing  of  baseball  on 
Sunday  In  the  city  of  Baltimore^  whether  it 
is  played  under  the  circumstances  stated  in 
the  special  plea  or  not  The  appellant  con- 
fessedly did  violate  tiie  provisions  of  the  or- 
dinance, and  the  sole  question  for  decision  Is 
this:  Is  the  ordinance,  in  so  far  as  It  pro- 
biUts  the  playing  of  baseball  on  Sunday  in 
the  city  of  Baltimore,  vaUd? 

It  Is  now  generally  held  that  lam  and  or^ 
dlnances  of  this  character  are  passed  in  thB 
cxeEelse  of  the  police  power*  and  It  most  be 
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admitted  that  the  state  and  the  city  have 
the  power  to  pass  all  proper  laws  and  regu- 
lations of  this  nature.  Tbe  ordinance  was 
enacted  by  the  mayor  and  city  council  of 
Baltimore,  and  it  has  been  expr^aly  approv- 
ed and  continued  in  force  by  the  act  of  1898 
(chapter  123),  and,  if  It  was  passed  or  rati- 
fied in  the  proper  exercise  of  the  police  pow- 
er, it  Is  not  obnoxious  either  to  the  thirty- 
sixth  article  of  the  Declaration  of  R^hts 
or  to  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  SUtes. 

[S]  Speaking  generally,  it  may  be  said  that 
the  constitutionality  of  Sunday  laws,  which 
relate  to  a  great  variety  of  acts,  is  settled 
beyond  a  doubt,  and  it  seems  to  be  equally 
well  setUed  that  they  aro  upheld  as  a  legiti- 
mate exercise  of  the  police  power.  It  is  hard 
to  conceive  how  the  ordinance  can  be  said  to 
Infringe  any  guaranty  of  religions  liberty. 
We  have  never  heard  of  a  religious  denomi- 
nation which  declared  as  an  article  of  faith 
that  it  was  the  duty  of  its  members  to  play 
baseball  on  Sunday.  Tbe  ordinance,  to  use 
the  language  of  the  court  in  Specht  v.  Com- 
monwealth, 8  Pa.  812,  40  Am.  Dec.  518— 
"intermeddles  not  with  the  natural  and  inde-  ^ 
feasible  right  of  all  men  to  worship  Almighty 
God  according  to  the  dictates  of  their  own  con- 
sciences ;  it  compels  none  to  attend,  erect,  or 
support  any  place  of  worship,  or  to  maintain 
any  ministry  against  his  consent;  it  pretends 
not  to  control  or  to  interfere  with  the  rights  oi 
conscience ;  and  It  establishes  no  preference  for 
any  relif^ous  establishment  or  mode  of  wor- 
ship. It  treats  no  religious  doctrine  as  par- 
amount in  the  state;  it  enforces  do _ unwilling 
attendance  upon  tbe  celebration  of  divine  wor- 
ship. It  says  not  to  the  Jew  or  Sabbatarian: 
You  shall  desecrate  the  day  you  esteem  as 
holy,  and  keep  sacred  to  religion  that  we  deem 
to  be  BO.  It  enters  upon  no  discussion  of  rival 
claims  of  the  first  and  seventh  days  of  the 
week,  nor  pretends  to  bind  upon  the  conscience 
o!  any  man  any  conclusion  opon  a  snbject  which 
each  must  decide  for  himself.  It  intrudes  not 
into  the  domestic  circles  to  dictate  when,  wherej 
or  to  what  Qod  its  inmates  shall  address  their 
orisons ;  nor  does  it  presume  to  enter  the  syn- 
agogue of  the  Israelite,  or  tbe  church  of  the 
seventh-day  Christians,  to  command  or  even 
persuade  their  attendance  in  the  temples  of 
tho«e  who  especially  approach  the  altar  on  Sun- 
day.  It  does  not  in  tbe  slightest  degree  In- 
frli^  upon  the  Sahbath  of  any  sect,  or  curtail 
their  freedom  of  worship." 

Tbe  same  doctrine  was  announced  in 
Judeflnd  v.  State,  78  Md.  510,  28  AtL  405, 
22  L.  B.  A.  721. 

[4]  The  fourteenth  amendment  to  the  fed- 
eral Constitution  does  not  forbid  tbe  exercise 
of  the  police  power  by  the  states.  It  was 
said  In  Sttme  v.  Mississippi,  101  U.  S.  814, 
25  L.  Ed.  1079,  that: 

"Many  attempts  have  been  made  In  ih\a  court 
and  elsewhere  to  define  the  police  power,  but 
never  with  entire  aaccess.  It  is  always  easier 
to  determine  whether  a  particular  case  comes 
within  the  general  scope  of  the  power  than  to 
give  an  abstract  definition  of  the  power  itself, 
which  will  be  In  all  respects  accnrate." 

No  <me  denies^  however,  that  it  extends  to 
all  matters  afteddng  the  public  healtii  or 
morato,  public  peace  and  order,  and  tbe  pub- 
lic safety. 
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Speaking  of  the  poUce  power-In  the  Slangh-  < 
ter  House  Cases,  16  WaU.  36,  21  L.  Bd.  894. 
Judge  MlUer  said: 

"This  power  is,  and  must  be  from  Its  very 
nature,  ioeapable  of  any  very  exact  definitioD 
or  limiUtion.  Upon  it  depends  the  security  of 
Bocial  order,  the  life  and  health  of  the  citizen, 
the  comfort  of  an  ezifitcnce  in  a  thickly  popn- 
lated  community,  the  enjoyoient  of  private  and 
social  life,  and  the  beneficial  use  of  property." 

[I]  What  are  subjects  of  the  police  power 
are  necessarily  Judicial  questions,  and  there- 
fore the  courts  have,  within  well-defloed  Um- 
ttatiOBB,  a  revisionary  power  and  control 
OTer  such  limitations.  What  are  the  legiti- 
mate limits  Qt  this  control?  The  subject  of 
Ow  p(dlce  power  was  daborately  considered 
by  Judge  McSherry  in  State  r.  Hyman,  88 
Md.  086,  57  AtL  6,  64  U  R.  A.  637, 1  Ann.  Cas. 
74Stt  in  which  lie  discussed  Uie  power  of  Judi- 
cial control  and  Us  limltaticms,  and  onpha- 
sised  the  distinction  that  must  be  obseired 
by  the  court  when  doiling  witH  acts  of  the 
Legislature  and  ndiuances  oi  municipal  cor- 
porations  upon  the  subject  of  the  police  pow- 
tit.  We  quote  tlie  followtng  vorOom  <tt  Ids 
<qpinlon  bearing  upcn  Qie  questions  before  us: 

"It  may  be  said  in  the  language  of  the  Sn- 

Sreme  Court  in  Mugler  t.  Kannati.  12.3  U.  8. 
81  [8  Sup.  Ot.  297.  31  L.  Dd.  285]:  'If  a  atat- 
nte  purporting  to  have  been  enacted  to  pro- 
tect the  public  health,  th«  poblie  morals,  or 
the  public  safety,  has  no  real  or  substantial  re- 
lation to  those  objects  or  is  a  palpable  invasion 
of  rights  secured  by  the  fondamoital  law,  it  is 
the  duty  of  the  court  to  so  adjudge,  and  diereby 
give  ef^t  to  the  Oonstitution.'  Running 
through  all  the  cases,  both  federal  and  state,  is 
the  doctrine  tiiat  M  the  meamire  designed  for,  or 
parportii^  to  concern,  the  protection  or  prater- 
vation  of  the  public  health,  morals,  or  safetr,  is 
one  which  hat  a  real  ana  sobstantlaa  relation 
to  the  police  power,  then,  ne  matter  how  unrea- 
sonable nor  how  unwise  the  meaenre  itself  may 
be,  it  it  not  for  the  judicial  tribunals  to  avoid 
or  vacate  it  upon  those  grounds.  Nomeroos  il- 
lastrationB  ot  this  principle  are'fumiidied  in 
reported  cases.  For  It  must  now  be  oonsidered 
at  an  established  principle  of  law  In  this  coun- 

Sr  that  th«re  are  no  limits  whatever  to  the  leg- 
ative  powers  of  the  etatei,  except  soch  as  are 
prwcribed  in  Aetr  own  ConstltDtlons  or  In  that 
of  the  United  States ;  consequently  that  the 
courts,  in  the  performance  of  their  duty  to  con- 
fine the  legislative  department  within  the  con- 
stitutional limits  of  its  power,  cannot  nullify 
and  avoid  a  law  simply  becaose  it  conflicts  with 
the  judicial  ootions  of  natural  rjthts  or  moral- 
ity or  abstract  justice.  •  •  ♦  There  is  a  class 
of  cases  which  must  be  distinguished  from  those 
which  hold  that  the  onreasonableness  of  a  po- 
lice regulation  adopted  by  the  legislature  fur- 
nishes no  gropnd  for  the  court  to  strike  it  down, 
lie  distinction  is  plain  and  simple.  The  Leg- 
islature being  the  snie  depository  of  the  lawmalt- 
ing  power,  it  is  not  for  courts  of  Justice  to  say 
that  a  given  enactment  passed  in  virtue  of  the 
police  power,  and,  having  a  direct  relation  to  it, 
IS  void  for  unrensonnblenpss,  because,  if  courts 
undertook  to  exercise  such  an  authority,  they 
would  in  effect  exert  a  veto  on  legislation.  But, 
whenever  power  has  been  delegated  by  the  Leg- 
islature to  a  municipal  corporation  to  adopt 
and  promulgate  onlinonres  for  the  protection 
of  the  public  health,  morals,  or  snfety,  the  rea- 
sonableness of  the  measures  enacted  by  the  mu- 
nicipality is  a  feature  to  which  the  courts  look 
to  see  whether  the  measure  is  witbio  the  power 
granted;  and  they  do  this  upon  the  assumption 
that  the  Legislature  did  not  intend  to  empower 


the  municipality  to  enact  unreasonable  or  op- 
pressive ordinances.  Thus  In  Radecke's  Case, 
49  Md.  229,  33  Am.  Rep.  239.  where  an  ordi- 
nance of  Baltimore  city,  which  permitted  the 
mayor  to  revoke  any  license  previously  granted 
to  erect  a  steam  engine,  was  under  review,  thia 
court  said  after  alluding  to  quite  a  number  of 
cases:  'While  we  may  not  be  willing  to  adopt 
and  follow  many  of  these  cases,  and  while  wc 
bold  that  this  power  of  control  by  the  courts 
is  one  to  be  moat  cautiously  eKercised,  we  are 
yet  of  opinion  there  may  be  a  caae  lo  which  an 
ordinance  passed  under  grants  of  power  like 
those  we  have  cited  is  so  clearly  unreasonable, 
80  arbitrary,  oppressive,  or  partial  as  to  raise 
the  presumption  that  the  Legislature  never  in- 
tended to  confer  the  power  to  past  tt,  and  xst 
justify  the  courts  In  interfering  and  setting  it 
aside  as  a  plain  abuse  of  aatbority.  In  apidy- 
ing  the  doctrine  of  judicial  control  to  thia  ex- 
tent, we  contravene  no  decisions  In  our  own 
state  and  Impose  no  nnnecessary  restraints  up- 
on the  action  of  municipal  bodies.*  The  ordi- 
nance was  set  aside  at  a  plain  abuse  of  the  au- 
thority delegated  by  the  Legislature  to  the  mu- 
nicipality. But,  when  dealing  with  an  act  of 
assembly  ou  this  subject,  we  have  no  each  sit- 
uation to  confront  ns.  U'the  set  has  a  real 
and  substantia]  relation  to  the  police  power,  no 
Inquiry  as  to  its  unreasonableness  can  arise,  be- 
cause It  is  the  judgment  of  the  lawmakers,  and 
not  of  the  courts,  which  mnsr  control ;  and.  if 
in  the  judgment  of  the  former  Uie  thing  be  rea- 
sonable, all  inquiry  on  that  ground  b(r  the  lat- 
ter is  foreclosed." 

[•]  What  the  emlneot  Cbitf  Judge  said 
with  respect  to  police  enactments  iHildi  deal 
with  the  protection  of  Hie  public  health, 
morals,  and  safety  apply  with  equal  force 
to  those  wUch  axe  concerned  with  Ibe  peaces 
order,  and  quiet  fO.  the  cnnmunlty  <m  Sun- 
day, for  these  socdal  conditions  are  well-rec- 
ogniced  beads  oit  the  police  power.  Can  the 
oourt  say  that  this  ordlnanas  has  no  seal 
and  aubatanttai  rdatloa  to  the  peace  and 
order  and  <|ulet  of  Sunday  as  a  day  of  rest 
in  the  <dty  of  Baltimore?  Baseball  is  a  fine 
gaaie— cleaner  and  freer  tnax  danger  than 
some  others.  It  has  taken  a  great  hoAd  upon 
the  peo^  The  pnUlc  lat»eat  ta  it  la  ew- 
fined  to  no  one  daaa ;  all  dasaea  ate  equal- 
ly attracted  hy  It;  and  tbonsanda  aasembk 
to  witness  the  game.  It  la  usually  accom- 
panied hy  a  great  deal  of  loud  nolsea.  The 
noise  oC  the  apectatoru  at  the  games  and  tta 
conduct  of  the  crowds  Qiat  attend  them  may 
become  very  objectionable  to  thousands  of 
people  who  lo<A  upon  the  Lord's  day  as  the 
home  day — the  day  of  rest,  quiet,  and  peace, 
"drawing  doaer  the  aweet  domestic  ties  by 
giving  the  toller  a  day  with  his  wife  and 
children."  It  Is  unfkntunately  true  that 
there  are  tendencies  and  Influencea  at  woriE 
in  our  civilisation  to  turn  the  day  Into  one 
of  labor  and  dissipation.  As  usual,  greed  tUs 
at  the  bottom  of  this  movement,  and  while 
there  are  many  popular  enjtqrments  which 
are  consistent  with  the  sacredness  of  the  day, 
as  well  as  the  proper  observance  of  it,  as  a 
day  of  rest,  the  tendency  to  commercialise 
and  desecrate  the  day  should  be  resisted  and 
checked. 

Basebau  in  Itself  Is  a  harmless  and  Itelp- 
ful  recreation,  but  there  are  cases  in  the 
books  In  which  Injunctions  bava  been  issued 
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to  Testraln  tiie  playing  of  the  gaxoe  on  Sun* 
day  on  the  gnnmd  that  the  noises  made  dis- 
turbed the  rest  and  quiet  of  persons  resldii^ 
In  the  neighborhood. 

We  have  no  doubt  that  the  ordinance,  so 
far  as  It  prohibits  the  playing  of  baseball  on 
Snnday,  has  a  direct  relation  to  the  subject 
of  the  police  power — the  promotion  of  peace, 
quiet,  and  good  order  on  Sunday — and  was 
passed  and  ratified  in  the  legitimate  exercise 
of  the  police  power,  and  is  free  from  am- 
stltutlonal  objection.  It  is  therefore  the  dut? 
of  the  court  to  sustain  It.  If  the  people  of 
Baltimore  are  in  favor  of  the  repeal  of  the 
ordinance,  or  its  amendment,  so  as  to  permit 
the  playing  of  baseball  on  Sunday,  they  must 
apply  to  the  proper  legislative  authority,  and 
not  to  the  courts,  which  have  no  power  to 
grant  relief. 

Judgm^t  affirmed,  with  ooflte. 


HCGHES  V.  MODEL  STOKEB  CO.   (No.  11.) 

(Court  of  Appeals  of  Maryland.    Nov.  11, 
1914.  Beheazing  Denied  Jan.  2(K  1815J 

1.  GoirrBAOTB  <|  284*)— Suboontbaotob— Nb- 

TICB  or  PBINCIPAL  CoNTBACT—ElfTECT. 

Where  a  subcontractor  bas  kaowledge  of 
the  contents  of  the  speciflcations  of  a  principal 
oontract,  which  provided  that  tbey  should  be 
binding  on  the  subcontractor,  It  is  bound  by  a 
provision  therein  making  the  determination  of  a 
certain  officer  eonclDsive  as  to  tbe  amodat,  qual- 
ity, and  acceptability  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  ^  M  1292-1302, 1308-1310, 1S12-1316, 
1826-1^,  lS4(>-18^Q3844r-1846,  1860,  1351 ; 
Dec  Dig.  I  284.*! 

Z  MuHiciFAK.  CoBBoB*noira  (I  BD8*)— Com- 
TBACT— Rxrmin's  Dboisioh. 

Where  a  city  Inspector  of  btdldinas  was 
made  by  an  improvameot  contract  the  aoeolnte 
Judse  of  the  eonformi^  to  specifioatkMis  of  a 
contractor*!  work,  his  decision  aealnst  tbe  qual- 
ity of  three  furnacea  furniabed  by  a  subcon- 
tractor, who  was  bound  by  the  provisions  of  the 
principal  contract,  is  conelesive  against  the  sub- 
contractor In  the  absence  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatiima,  Cent  Dig.  |  890;  De&  Dig.  J 
858.*] 

Api>eal  from  Circuit  Court  of  Baltimore 
City;  Walter  I.  Dawkius,  Judge. 

"To  be  officially  reported." 

Contested  claim  by  the  Model  Stoker  Com- 
pany against  J.  Albert  Hughes,  receiver  of 
tbe  Thomas  G.  Basebor  Company.  From  an 
order  conflrmlog  an  auditor's  accoimt  allow- 
ing a  dividend  on  claimant's  claim,  tbe  re- 
ceiver appeals.  Reversed  and  remaaded, 
with  directions. 

Argued  before  BOYD,  C.  J.,  and  BBISCOE, 
BURKE,  THOMAS,  PATTISON,  UHNEB, 
STOCKBRIDOE,  and  CONSTABLE.  JJ. 

Jacon  France  and  W.  H.  DeC.  Wright,  both 
of  Baltimore,  for  appellant.  Albert  H.  Bar- 
tbolomaei  and  Lewis  W.  Lake,  hoOi  of  Balti- 
more, for  appellee. 


BURB3:,  J.  This  Is  an  appeal  from  an 
lorder  of  the  circuit  «rart  oC  Baltimore  dty 
orerruling  exceptlona  to  an  auditor's  ac- 
count, and  finally  ratifying  and  oonflnnlng 
the  account  in  go  far  as  it  allowed  a  divi- 
dend upon  the  claim  of  the  appellee,  filed  in 
the  recelverfOilp  proceedings  of  Thomas  G. 
Basshor  Company,  a  corporation,  pending 
In  that  court.  The  evidence  was  taken  In 
open  court,  and  although  the  record  is  quite 
large,  exhibiting  great  conSict  upon  ,  a  num- 
ber of  questions  of  fact,  the  legal  principle 
which  should  control  the  case  Is  well  recog- 
nized and  its  application  free  from  dUBcnity 
upon  the  established  facts. 

On  the  Sth  day  of  September,  1910,  the 
Thomas  G.  Basshor  Company  entered  into  a 
contract  with  the  mayor  and  dty  council  of 
Baltimore  by  which  It  agreed,  among  other 
things: 

"To  famish  all  labor  and  materials  necessary 
to  completely  install  tiie  four  (4)  290  H.  P.  wa- 
ter tube  steel  boilers  together  with  mechanical 
stokers,  in  tbe  boiler  room  of  the  poweii  house 
on  the  grounds  of  Bay  View  Asylum  in  strict 
accordance  with  this  specification  and  accomita- 
nying  drawings  lor  tbe  sum  of  seventeen  thous- 
and four  hundred  and  ninety  dollars  ({17,490.- 
00).  For  tbe  mechanical  stokers  the  sum  of 
thirty-nine  hundred  doUars  ($8,9<)O.O0)  Is  includ- 
ed in  the  above  amount..'* 

It  was  provided  that  tlie  aoDtnct  was 
"flobject  to  all  the  ccMOdltlMU^  Garaaants, 
olationak  terma,  and  ptoviakms  oontalned  in 
certain  spedflcatlons,  a  ccfgij  of  whlcb  is 
hereto  attached,  and  In  all  leQMWts  made  a 
part  hereof,  together  iritta  the  drawings  tben- 
la  referred  to,**  efee. 

The  qpedficatlons  which  were  attached  to 
tbe  contract  are  contained  In  the  record,  and 
are  precise  and  elaborate.  The  portions  of 
the  wedflcatioiu  which  bear  upon  the  ques- 
tSon  Involved  In  this  case  are  here  tran- 
scribed: 

First  All  spedfieations,  drawings,  and  notes 
on  drawings  are  to  be  accepted  as  a  whole,  and 

not  separately,  as  they  are  intended  to  illustrate, 
and  explain  each  other,  and  the  work  to  be  done, 
and  anything  omitted  in  tbe  one  or  tbe  other 
which  is  neoessary  for  tbe  completion  of  the 
work  in  a  perfectly  satisfactory  manner  shall  be 
done  by  tbe  contractor  as  if  it  waa  both  shown 
and  specified  and  all  conditions  and  requirements 
of  these  specifications  shall  be  equally  binding 
on  subcontractors  for  all  branches  of  work  here- 
in mentioned,  as  though  separately  specified  un- 
der each  separate  branch  thereof. 

Second.  Each  boiler  mast  be  guaranteed  to  de- 
velop under  ordinary  working  conditions  250  H. 
P.  at  the  rating  of  34.5  pounds  of  water  per  H. 
P.  from  and  at  212  degrees  F.  into  dry  steam  at 
126  pounds,  the  gauge  pressure  at  an  evaporat- 
ing economy  of  not  less  than  10.5  pounds  of  water 
per  pound  of  dry  coal,  using  a  good  commercial 
grade  of  bltuminoua  coal.  Each  boiler  must  fur- 
ther be  ^aranteed  to  develop  under  test  condi- 
tions, with  a  draft  of  not  over  %  inch  of  water 
in  the  smoke,  breeching  near  boilers,  a  capacity 
of  33  per  cent,  above  the  heretofore  normal  ca- 
pacity of  tbe  boilers. 

Third.  Each  boiler  fs  also  to  be  equipped  com- 
plete wiUi  a  Jones  automatic  underfeed  stoker 
or  stoker  of  foUy  equal  merit  and  capacity.  The 
entire  equipment  to  be  complete,  including  blow- 
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er  with  direct  connected  eneine  of  snffident  size 
to  operate  ail  stokers,  all  steam  drip  piping 
underground  blast  piping  and  lower  Mcnons 
of  boiler  fronts. 

Foarth.  Tbat  accompanying  drawing  shows 
tJie  available  space  for  the  Installation  of  the 
four  boilers  as  specified  and  the  assigned  floor 
space  must  not  be  exceeded.  The  ceiling  over 
boiler  room  will  be  fireproof  and  the  opening  for 
the  passage  of  the  mam  smoke  flue  Into  stack 
will  he  provided  under  Uie  building  contract. 
The  successful  bidder,  however,  la  required  to 
submit  detail  shop  drawings  and  apecificationa 
showing  the  arrangement  and  construction  of  the 
boilers  and  smoke  breeching  he  proposes  to  in- 
stall, and  giving  all  detail  dimensions  of  all  con- 
struction parts  and  the  amount  of  effective 
heating  surface  and  grate  surface  contained  in 
each  boiler.  Under  effective  heating  surface 
shall  be  nnderstood  the  outer  surface  of  the  wa- 
ter tubes  and  fire  exposed  parts  of  headers  and 
steam  drums  as  far  as  water  covered. 

Fifth.  To  prevent  disputes  and  litigations,  the 
inspector  of  buildings  shall  in  all  cases  determine 
the  amount,  quality  and  acceptability  of  the 
work  which  is  to  he  paid  for  under  the  contract; 
shall  determine  all  questions  in  relation  to  said 
work  and  the  performance  thereof,  and  shall 
in  aU  cases  decide  every  question  which  may 
arise  Relative  to  the  fulfillment  of  the  contract 
on  the  part  of  the  contractor.  His  estimate  and 
decision  shall  be  final  and  conclusive,  and  in  case 
any  question  shall  arise  between  the  parties 
touching  the  contract,  such  estimate  and  deci- 
sion shall  be  a  condition  precedent  to  the  rights 
of  the  contractor  to  receive  any  moneys  under 
the  contract. 

The  Model  Stokers,  or  furnaces  contracted 
to  be  farnlBhed  by  the  Bassbor  Company, 
were  supplied  by  the  appellee  and  Installed 
under  its  Instruction.  The  contract  price  of 
the  four  furnaces  to  the  Basshor  Company 
was  $3,526,  on  whltA  that  company  paid 
259.82,  leaTlng  a  balance  ot  $2,265.18  due  on 
the  contract  price.  After  the  furnaces  had 
been  Installed  and  the  beating  plant  put  In 
(^ration,  the  furnaces  were  condemned  by 
the  Inspector  of  buildings  and  were  removed 
by  the  dty,  and  replaced  by  othor  furnaces. 
The  dty  refused  to  pay  the  Basshor  Compa- 
ny for  the  fiimaces  and  charged  It  with  a 
large  sum  for  removing  the  furnaces  and  in- 
stalling new  ones. 

On  December  20,  1011.  Mr.  Clarence  B. 
Stnbbs,  the  Inspector  of  buildings,  wrote  the 
Basshor  Company  as  follows: 

"After  having  made  several  tests  of  the  boil- 
ers and  stokers,  at  the  Bay  View  Power  House, 
I  find  that  said  stokers  are  not  constructed  for 
the  capadcy  of  boilers  installed  at  said  power 
house,  in  that,  they  have  failed  to  meet  with  the 
reauirements  of  the  specifications  for  said  boilers 
an3  stokers.  Ton  are  hereby  notified  to  remove 
said  stokers  and  replace  the  same  by  stokers  im- 
mediately that  will  meet  with  the  reqnlrements 
of  the  spedficatlons.  It  is  imperative  tiiat  one 
battery  consisting  of  two  (2)  boilers,  be  operated 
day  and  night  from  this  date  on,  until  accept- 
ance of  the  power  plant.  Said  boilers  to  be  op- 
erated at  your  expense," 

On  December  27.  1011,  Mr.  Stubbs  wrote 
the  Basshor  Company  another  letter,  as  fol- 
lows: 

"It  has  been  reported  to  me  that  yon  have 
workmen  at  the  Bay  View  Power  House  cutting 
out  the  grates  of  the  boilers,  for  the  purpose  of 
installing  blower  in  connection  with  present 
fomaces.  I  notifled  yon  on  December  20.  1911, 
that  the  j^esent  fnmaoes  would  bave  to  be  re* 


^oved  and  that  other  fomaces  of  entirely  dif- 
ferent make,  equal  to  the  ones  specified  or  the 
stokers  specified  in  the  specifications,  for  the  in- 
stallation of  the  above  boilers,  etc.,  would  have 
to  be  installed  in  place  of  the  present  stokers. 
Under  the  terms  of  the  specifications  which 
form  a  part  of  your  contract  and  bond  ander 
'General  Conditions,'  page  7,  I  hereby  notify 
you  to  remove  the  present  stokers  now  in  plaee 
and  replace  stokers  immediately  that  will  meet 
with  the  requirements  of  the  spedficatlons  and 
that  during  the  removal  of  said  rejected  etoketa, 
it  is  imperative  that  one  battery  consisting  of 
two  (2)  boilers,  be  operated  day  and  night  from 
this  date  on.  Unless  said  rejected  work  and  ma- 
terials are  removed  from  the  premises  within 
three  days  from  date  hereof  fDecember  27, 1911), 
I  shall  enter  upon  and  complete  the  work  as  the 
interests  of  the  city  demand,  and  the  payments 
under  the  contract  shall  cease.  I  have  sent  a 
copy  of  this  letter  to  your  bonding  company. 
I  also  understand  that  there  has  been  only  one 
man  firing  the  boilera  for  the  past  few  days  and 
that  it  will  be  impossible  for  him  to  keep  steam 
up  when  the  engines  and  generators  are  turned 
over.  Also  must  notify  you  that  tbe  recdver 
installed  by  yon  in  Insane  Asylum  some  time 
ago,  is  not  working  properly." 

Mr,  Stubbs  teetiSed  In  the  case,  and  said 
he  disapproved  of  the  furnaces  for  the  rea- 
son that  they  did  not  work  properly  and 
could  not  get  up  sufficient  steam  to  heat  the 
buildings;  that  he  had  complaints  about 
the  plant  not  heatii^  properly ;  and  that  he 
made  several  visits  to  the  Institution ;  and : 

"I  saw  from  the  gauge  myself  that  the  steam 
could  not  get  up  more  than  30  pounds  on  the 
gauge,  which  was  not  sufficient  to  carry  the 
steam  or  to  force  the  steam  through  the  tunnels 
to  the  buildings  for  which  this  plant  was  erected 
to  heat.  •  •  •  From  noticing  the  gauge  and 
from  the  several  complaints  that  I  had  bad  from 
time  to  time  that  they  were  not  getting  sufficient 
steam,  and  after  having  seen  the  premises,  see- 
ing myself  that  the  gauge  would  not  register 
over  30  pounds  pressure,  I  took  it  upon  my- 
self at  that  time,  upon  the  advice  of  Mr.  Adams, 
and  also  Mr.  Fairley,  who  waa  called  In  as  a 
consulting  engineer,  to  surest  flat  sbaUag 
grates  which  were  afterwards  installed  after  the 
stokers  were  removed,  and  since  the  time  the 
stokers  were  removed  and  the  flat  shaking  crates 
have  been  installed  I  haven't  had  amr  complaints 
about  the  pressure  of  steam  there.  •  •  *  Hr. 
Cotton  told  me  from  time  to  time,  if  I  per- 
mitted him  to  do  this,  that,  or  the  other  it  would 
be  all  right,  and  one  of  the  things  he  did  was 
tbe  putting  in  of  a  fan  creating  a  forced  draft 
He  said  he  would  get  a  proper  amount  of  steam 
to  beat  the  buildings  and  also  turn  over  the  gen- 
erators to  operate  the  elevators.  None  of  them 
worked  properly,  and  1  had  to  resort,  after  1 
found  out  they  could  not  get  up  suffident  steam, 
to  removing  the  stokers." 

Mr.  Stubbs  testified  that  he  acted  practi- 
cally upon  his  own  judgment,  formed  from 
personal  observation  of  the  working  of  the 
furnaces  In  ordering  their  removal,  although 
he  advised  with  M^rs.  Henry  Adams  and 
George  B.  A.  Fairley,  consulting  engineers. 
He  said  that  Mr.  Cotton,  the  president  of 
the  appellee  company,  was  at  the  institu- 
tion for  about  a  month  trying  different 
things.  The  furnaces  were  sold  to  the  Bass- 
hor Company  by  O.  C.  Woolson,  the  general 
sales  agent  of  tbe  appellee  company,  and 
were  to  conform  to  the  spedficatlons. 

We  find  as  a  fact  that  the  appellee  had 
knowledge  of  the  flpedflcationSi  am\  that  a 
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copj  tbeieof  was  shown  to  Mr.  Woolson  and 
was  In  his  poasesslon.  before  tbe  contract 
was  finally  accepted. 

t1]  The  appellee  mnst  therefoxe  be  heia 
bound  by  the  terms  and  provisions  of  tbe 
apedflcatlons,  <Hie  of  whidi  was  that  they 
should  be  equally  bindlns  on  sabcontractors 
for  all  branches  of  woric  therein  mentioned. 
By  another  provlsicnL  of  the  qiedflcatlons  It 
was  declared  that  the  inspector  of  buildings 
should  'in  all  cases  determine  ttie  amount, 
quality  and  acceptability  of  the  work,"  and 
that  his  estimate  and  declsicai  diould  be  final 
and  conduslTO. 

[2]  The  Inspector  of  bnlldings  did  decide 
that  the  furnaces  were  not  aoc^table,  that 
they  did  not  conform  to  the  spedflcatlons, 
and  ordered  their  removal  His  deddon,  In 
the  absence  of  fraud,  or  bad  faith— and  there 
Is  no  allegation  or  erldraice  of  either  In  the 
record— Is  not  reviewable  by  tbe  courts.  The 
courts  of  all  the  states,  except  Indiana,  hold 
that  an  express  stipulation,  such  as  the  one 
contained  In  these  specldcatlonB,  Is  valid  and 
binding,  and  that  the  decision  of  the  person 
designated  to  decide  the  question  in  dispute 
is,  when  rendered,  conclusive  of  the  matter 
passed  npon.  In  the  absence  of  fraud  or  bad 
faith. 

In  Lynn  v.  B.  &  O.  R.  R.  Co.,  60  Md.  ¥>i, 
45  Am.  Rep.  741,  which  was  an  action  to  re- 
cover damages  for  the  breach  of  a  written 
contract  by  which  the  plaintiff  agreed  to  fur- 
nish a  certain  quantl^  of  ice  to  the  defend- 
antr  the  contract  contained  a  provision  that 
the  ice  was  to  be  good,  clear,  solid  stock,  not 
less  than  six  inches  thick,  clear  of  snow,  and 
subject  to  the  Inspection  and  approval  of  an 
agent  of  the  company.  J.  F.  Legge  was  ap- 
pointed by  the  company  to  Inspect  and  ap- 
prove the  ice.  Tbe  plaintiff  submitted  to 
Legge  samples  of  the  ice  he  proposed  to  fur- 
nish, which  Legge  rejected,  and  no  ice  was 
ever,  in  fact,  delivered.  The  two  following 
prayers  were  offered  by  the  defendant  and 
granted  by  Judges  Alvey  and  Motter  in  the 
lower  court: 

First.  If  the  Jury  find  that.  In  pursuance  ol 
the  contract  in  evidence,  the  said  N.  S.  Hill  se- 
lected John  F.  Legge,  au  ageat  of  the  defendant, 
to  inspect  and  approve  the  ice  offered  by  the 
plaintiff,  and  that  said  Legge  accepted  the  duty 
aod  undertook  its  performance,  and  that  he 
(plaintiff)  sobmltted  specimens  of  ice  from  time 
to  time  to  the  inspection  of  Legge,  then,  in  order 
to  recover  under  the  pleadings  in  this  case,  it 
is  Incumbent  on  the  plaintiff  to  prove  tbat  the 
said  Legge  did  approve  of  ice  bo  submitted  for 
his  inspection  and  approval,  unless  the  Jury  fur- 
ther find  that  Legge  fraudulently,  or  in  bad 
faith,  rejected  the  ice  offered  by  the  plaintiff. 

Second.  That  according  to  the  terms  of  the 
contract  between  the  plaintiff  and  defendaDt, 
read  in  evidence,  it  was  the  duty  of  the  said  N. 
S.  Hill  to  have  appointed  some  agent  of  tbe 
company  (defendant),  to  inspect  and  approve 
of  the  ice  to  be  famished  by  tbe  plaintiff ;  and 
if  the  jury  find  that  John  ¥.  Legge  was  selected 
and  appointed  by  N.  S.  Hill  to  perform  that 
duty,  and  that  Lene  was  an  agent  of  the  de- 
fendant, and  tbat  Xene  accepted  the  appoint- 


ment, and  undertook  the  duty  assigned  him,  and 
tliat  the  plaintiff  accordingly,  from  time  to  time, 
submitted  to  Legge  specimens  of  ice  for  his  in- 
spection and  approval;  and  further  find  that 
he  did  inspect  the  ice  offered  by  the  plaintiff, 
for  the  acceptance  of  the  defendant;  but  that 
he  did  not  approve  of  such  ice,  and  rejected  it- 
then,  even  though  the  jury  may  believe  from  the 
evidence  that  Legge  unreasonably  rejected  the 
ice,  the  plaintiff  cannot  recover  in  this  action 
unless  the  jury  find  tliat  the  action  of  Legge  in 
rejecting  the  Ice  offered  was  fraudulent  or  done 
in  bad  faith. 

Both  prayers  were  approved  on  appeal, 
and  the  rule  of  law  which  they  announce  haa 
been  consistently  followed  by  this  court. 

In  conslderlnx  the  fourth  prayer,  the  court, 
speaking  through  Judge  Miller,  said : 

"By  granting  the  fourth  prayer,  the  Jury  were 
instructed  that  ft  was  not  sufficient  for  them 
to  believe,  from  the  evidence,  that  Legge  unrea- 
sonably rejected  the  ice,  unless  they  find  that  bis 
action  in  this  respect  was  fraudulent  or  done  In 
bad  faith.  And  by  the  fifth  instruction  they 
were  told  that  it  is  not  enough  to  establish  tbe 
fraud  charged :  that  they  may  believe,  from  the 
evidence,  that  Legge  rejected  ice  which  they  may 
believe  be  ought  to  have  accepted,  or  that  he 
rejected  ice  which,  in  their  opinion  or  that  of 
others,  corresponded  in  all  particulars  with  that 
described  in  the  agreemoit.  But,  in  order  to 
maintain  the  charge  of  fraud  under  tbe  plead- 
ings and  evidence  in  this  case,  they  must  find 
that  his  judgment  and  action  was  the  result  of 
fraud  or  bad  faith,  as  described  in  tbe  preceding 
prayers.  While,  as  we  have  already  said,  the 
condition  precedent  in  this  contract  will  be  dis- 
pensed with  by  proving  that  the  judgment  of 
the  agent  to  whom  the  parties  intrusted  the 
dutr  at  inspection  and  approval  was  the  result 
of  his  fraud  or  mala  fides,  it  is  plain  tliat  noth- 
ing leas  will  suffice."  ' 

The  appellee  contended,  and  offered  evi- 
dence tending  to  prove,  that  the  furnaces 
did  conform  to  the  requirements  of  the  con- 
tract, and  that  their  faUure  to  beat  the  build- 
ing was  due  to  conditions  for  whl^  it  was  in 
no  way  responsible.  But  for  the  reasons 
stated,  their  contenttona  are  not  open  to  con- 
sideration In  this  court  Th^  are  finally  and 
conclusive  determined  adversely  to  the  ap- 
pellee by  the  decision  of  the  Inspector  of 
buildings.  It  follows  tbat  the  exertions  to 
the  allowance  of  the  appellee's  claim  should 
have  been  sustained,  and  that  ttaedr  dalm 
should  have  been  rejected. 

Tbe  order  reversed,  and  cause  remanded 
tbat  an  order  may  be  passed  In  conformity 
to  this  opinion ;  the  appellee  to  pay,  the  coets 
above  and  below. 


RICE  V.  DmSMORB.   (No.  2.) 
(Court  of  Appeals  of  Maryland.  Oct  28,  1914. 
Rehearing  Denied  Jan.  20,  1016.) 

1.  Salks  <S  364*)  — Action  fob  Peicb  — Iir- 
STBucTioNS— Passing  Tmx. 

Code  Pub.  Civ.  Laws,  art  83,  |  40,  rule  3 
(2),  provides  thst,  when  goods  are  sold  on  ap- 
proval or  on  trial,  the  property  therein  passes  to 
the  buyer  when  he  signifies  his  acceptance  to  tbe 
seller,  or  when  he  does  not  signify  his  ac- 
ceptance but  retains  the  goods  without  notice  of 
rejection  after  the  time  fixed  for  their  return  or 
after  a  reasonable  time.  In  an  action  for  goods 
sold,  wherein  defendant  coDnterdained  for  the 
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price  of  a  horse,  the  giring  of  plaintiff's  prayer 
that  if  he  took  the  horse  oa  trial,  and  was  to 
let  defendant  know  whether  it  suited  him,  and 
never  accepted  it,  he  was  not- liable,  and  that,  if 
he  boaght  the  horse  outright,  he  was  liable  not- 
withstanding its  snbsemient  death,  was  reversi- 
ble error  as  making  plaintiff'a  Uabilitj  depend 
on  his  acceptance  and  ignoring  the  qneatioD  of 
notice  of  acceptance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  !i  1065-1076;   Dec  Dig.  S  364.* J 

2.  Appbal  and  Ebbob  (ji  1058*)— Habulebs 
Ebrob— Admission  of  Etidbnce. 

The  exchision  of  evidence  was  not  revers- 
ible error,  where  it  was  sobseqoently  admitted 
during  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent.  Dig.  «$  4196.  ^i00-120i,  4206; 
Dec.  big.  I  1058.*r 

Appeal  from  Superior  Court  of  Baltimore 
City ;  Walter  I.  Dawklns.  Judge. 

Action  by  'Marion  Q.  Dlnsmore,  trading  as 
T.  M.  Dinsmore  &  Co.,  against  Nathaniel  A. 
Rice,  trading  as  A.  Bice  &  Co.,  with  counter- 
claim by  defendant  Judgment  for  plalntlfE, 
and  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argned  before  BOYD,  O.  J.,  and  BRISCOE, 
BURKE,  THOMAS.  PATTISON.  TJRNER, 
STOCKBRIDGE,  and  CONSTABLE.  JJ. 

Charles  F.  Harley,  of  Baltimore  (Harley  & 
Wheltle,  of  Baltimore,  on  the  brief),  for  ap- 
pellant George  Washtpgton  Williams  and 
John  Holt  Richardson,  both  ot  Baltimore,  for 
appellee. 

BURKE,  J.  This  Is  an  appeal  by  the  de- 
fendant from  the  judgment  rendered  against 
him  In  the  superior  court  of  Baltimore  city 
in  a  suit  instituted  against  him  in  that  court 
by  Marlon  O.  X>insmore,  trading  as  T.  M. 
Dlnsmore  &  Co. 

The  declaration  contained  the  common 
counts  only,  and  the  suit  was  brought  under 
the  Speedy  Judgment  Act.  The  account  filed 
with  the  narr.  showed  that  the  cause  of  ac- 
tion was  for  feed,  amounting  to  $698.74,  sold 
and  delivered  by  the  plalntlCC  to  the  defend- 
ant The  defendant  admitted  the  correctness 
of  the  account  hut  claimed,  by  way  of  set-off, 
that  the  plaintiff  was  Indebted  to  him  in  the 
sum  of  $350,  being  the  purchase  price  of  a 
horse  allied  to  have  been  purchased  from 
him  by  the  plaintiff.  The  defendant  admitted 
In  the  afftdavit  to  bis  pleas  that  he  owed  the 
plaintiff  tlie  sum  of  $348.74,  that  being  the 
difference  between  the  purchase  price  of  the 
horse  and  the  account  sued  on,  and  that  sum 
was  paid  to  the  plaintiff. 

The  only  question,  therefore.  Involved  was 
whether  the  defendant  was  entitled  to  an  al- 
lowance for  the  agreed  price  of  the  horse.  It 
was  admitted  by  both  parties  that  the  agreed 
price  of  the  horse  was  $350,  and  it  was  shown 
that  the  horse  was  a  fine  animal  and  perfect- 
ly sound.  The  plaintiff  contended  that  the 
horse  was  sold  to  him  "on  trial,"  and,  having 
died  In  his  possession  under  the  circumstanc- 
es hereinafter  stated,  he  was  under  no  obliga- 


tion to  pay  for  Mm.  The  contention  of  the 
defendant  was  tiiiat  there  bad  been  an  abso- 
lute sale  and  delivery  of  the  horse  to  the 
plaintiff. 

The  following  facts,  appearing  in  the  record, 
are  all  that  need  be  stated  to  dispose  of  the 
legal  questions  presented  by  this  appeal: 
About  the  1st  of  March,  1912,  the  plaintiff, 
who  is  a  retail  dealer  in  hay,  grain,  and  feed, 
decided  that  be  needed  a  horse  to  be  tised  in 
connection  with  his  boslness.  The  defiendant 
Is  a  dealer  In  horses,  and  the  plaintiff  asked 
Dr.  Nolan,  a  Teterlnai?  surgeon,  to  see  If 
the  defendant  bad  a  horse  suitable  for  Ms 
use,  and,  if  he  had,  to  let  him  know.  Dr. 
Nolan  visited  the  defendant's  stables  and  se- 
lected, from  a  number  of  horses,  one  which 
he  thought  would  suit  the  plaintiff.  He  had 
this  horse  set  apart  for  the  lnspectl<Hi  of  the 
plaintiff.  On  Thursday  following  the  visit 
of  Dr.  Nolan  to  the  defendant's  place  of  busi- 
ness, the  plaintiff  came  to  the  stables,  exam- 
ined the  horse,  agreed  with  the  defendant  up- 
on the  price,  and  had  the  horse  sent  to  his 
place  of  business.  The  horse  was  taken  sick 
on  the  following  Sunday  and  died  from  con- 
gestion of  the  lungs  on  Wednesday  following. 
The  plaintiff  testified  that  he  told  the  defend- 
ant to  send  the  horse  around  and  he  would 
use  him,  and.  If  he  suited,  he  would  keep  him. 
The  plaintiff  gave  the  following  account  of 
the  horse  after  he  came  into  his  possession 
and  of  his  own  acts  in  relation  to  him: 

"On  Thursday  the  horse  was  sent  out,  and 
on  Friday  the  weather  was  very  bad,  and  we 
did  not  work  him.  Saturday  the  weather  was 
not  much  better,  but  we  did  not  want  the 
horse  to  be  Btaoding  up,  so  we  worked  him 
about  five  or  six  hours  that  day.  It  is  custom- 
ary in  a  case  of  that  kind  for  me  to  go  over 
the  horse  with  one  of  the  men  who  is  practical, 
who  has  practical  knowledge  along  that  line, 
and  I  thought  it  was  do  more  than  right  and 
fair  for  me  to  telephone  Mr.  Bice  to  tell  him 
that  I  had  not  been  at  the  store  that  day,  and 
that  I  had  not  bad  an  opportunity  to  go  into 
the  question  of  whether  tne  horse  was  all  right 
or  not  'That  is  all  ri^ht,  Marion,*  said  Mr. 
Rice,  'I  know  he  will  suit  you.*  I  said,  *AU 
right,  I  will  let  you  know  Monday  at  12  o'clock.' 
Mr.  Rice's  answer  was:  'All  rights  Marion, 
that  will  be  all  right.  I  know  that  norse  will 
611  your  bill.'  On  Sunday  the  man  at  the 
stable  called  me  up  and  said  be  had  to  send 
for  Dr,  Nolan  because  the  horse  was  a  little 
bit  under  the  weather;  tbst  la,  be  bad  a  cold. 
I  said  that  would  be  all  right;  that  1  woald 
be  down  in  Canton  and  I  would  stop  at  the 
stable  and  look  the  horse  over.  About  8 
o'clock  I  got  to  the  stable  and  I  got  Dr.  No- 
lan's repor^  and  he  said  that  it  was  nothing  se- 
rious, and  I  then  called  up  Mr.  Rice.  I  thought 
he  ought  to  know  the  cooditioos.  I  told  Mr. 
Rice  about  it,  and  his  answer  was:  That  is 
all  right  Dr.  Nolan  can  do  more  than  I  can. 
He  will  do  all  he  can  with  him.'  On  Monday 
the  horse  showed  no  change.  Dr.  Nolan  at  no 
stage  of  the  game  thought  thov  was  any  serions 
trouble  with  the  horse;  that  Is,  up  to  within 
three  or  four  hours  of  his  death.  The  horse  be- 
came slowly  worse,  and  on  Wednesday,  I  think 
it  was,  the  horse  died.  We  reported  that  fact 
Some  time  after  that  I  went  in  to  see  Mr.  Rice. 
I  told  Mr.  Bice  that  I  did  not  think  technicslij 
I  owed  him  a  penny,  but  on  a  moral  prouod — 
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The  testimony  of  the  defendant  as  to  the 
sale  of  the  horse  was  as  follows: 

"Mr.  Dinsmore  said  when  be  came  to  the  sta- 
bles on  Thorsdar:  *I  would  like  to  look  at 
the  horse  that  Dr.  Nolan  picked  out'  I  went 
to  the  door  and  X  hollered  to  the  colored  man 
to  bring  out  the  horse  that  Dr.  Nolan  had  pick- 
ed out  for  Mr.  Dinsmore.  They  brought  him 
out,  and  they  looked  at  him  and  asked  me  the 
price  of  him,  snd  I  told  him  it  was  $350.  He 
dickered  a  little  and  asked  me  if  I  could  not 
shade  it  a  little,  or  words  to  that  effect  He 
trotted  the  horse  out  on  the  street,  and  he  said : 
*I  like  him,  and  I  will  take  him.    When  can 

Sou  send  him  down?*  I  said,  'Well,  I  have  been 
oldine  him  here  since  Sundar,  and  I  can 
send  him  right  away ;'  and  I  called  one  of  the 
boys,  and  he  got  on  his  leading  pony,  and  be 
led  the  horse  down." 

This  testimony  was  corroborated  by  the 
witness  Thomas  H.  Jones.  The  defendant 
denied  that  he  bad  talked  with  the  plalntltC 
over  the  telephone  on  Saturday  as  testified 
to  by  the  plaintiff,  and  further  said  that  the 
only  telephone  message  that  he  had  from  the 
plaintiff  before  the  death  of  the  horse  was  on 
Sunday,  and  his  version  of  that  conversation 
differed  materially  from  that  given  by  the 
plain  tur. 

At  the  cloae  at  the  testimony  the  court 
granted  two  prayers  as  follows: 

(1)  That  plaintiff  prays  the  court  to  in- 
struct the  Jury  that  If  they  shall  find  from 
the  evidence  In  the  case  that  the  plaintiff 
took  the  hotse  mentioned  in  the  evidence  ''ou 
trial,"  and  that  he  (the  plaintiff)  waa  to 
let  the  defendiint  know  later  whether  or  not 
the  said  horse  would  suit  him,  and  that  the 
said  plaintiff  never  at  any  time  acceiited  said 
horse,  then  their  verdict  must  be  for  tlif* 
plaintiff. 

(2)  If  the  Jury  find  from  the  evidence  that 
the  plaintiff  bought  outright  from  the  de- 
fendant, on  or  about  March  7,  1912,  the  horse 
mentioned  In  the  evidence,  and  that  the  plain- 
tiff did  not  merely  take  said  horse  on  trial, 
then  their  verdict  must  be  for  the  defend- 
ant, Dothwithstanding  the  death  of  the  horse 
the  following  week. 

The  record  contains  two  bills  of  exceptions 
by  the  defendant:  The  first  to  the  refusal  of 
the  court  to  admit  certain  testimony,  and  to 
the  action  of  the  court  In  granting  the 
plaintiff's  prayer. 

[1]  The  questions  are  whether,  under  the 
facts  stated,  there  waa  reversible  error  in 
either  of  these  rulings.  As  the  ruling  upon 
the  prayers  presents  the  Important  question 
In  the  case,  that  will  be  first  considered. 

It  is  stated  in  the  brief  of  the  appellee  that 
the  plalntlCfs  prayer  "simply  covers  the 
plaintiff's  theory  of  the  case,  namely,  that 
the  sale  was  a  'sale  on  trbil,'  and  is  but  the 
converse  of  the  defendant's  prayer,  whl(^  we 
admit  to  be  soirnd  and  beyond  controversy." 

8SA.-M 


It  la  provided  by  the  Code  of  1812,  art 
8S,  {  40,  rule's  <2),  as  follows: 

"When  goods  tre  delivered  to  the  bttyer  on 
approval,  or  on  trial,  or  on  satisfaction,  or  oth- 
er similar  terms  tiie  property  therein  passes  to 
the  buyer:  (a)  When  he  eignifies  his  approval 
or  acceptance  to  the  seller,  or  does  any  other 
act  adopting  the  transaction ;  (b)  if  he  does  not 
signify  nis  approval  or  acceptance  to  the  seller, 
but  retains  the  goods  without  giving  notice  of 
rejection,  then  if  a  time  has  been  fixed  for  the 
return  of  the  goods,  on  the  expiration  of  such 
time,  and,  iC  no  time  has  been  fixed,  on  the  ex- 
piration of  a  reasonable  time.  What  is  a  rea- 
sonable time  is  a  question  of  fisct" 

In  this  case  no  time  was  fixed  by  the 
parties  for  the  return  of  the  horse,  and  the 
plaintiff  was  bound  to  give  notice  of  his 
rejection  of  the  horse  within  a  reasonable 
time;  and^  if  he  retained  the  horse  for  an 
unreasonable  time  without  giving  notice  of 
such  rejection,  he  cannot  escape  llaMlity.  It 
Is  not  claimed  that  he  gave  notice  of  dlsap* 
preval  or  re^tlon  of  the  horse.  He  testi- 
fied that  he  told  the  defendant  he  would  let 
him  know  on  Monday  at  12  o'clo<^  wb^cr 
the  horse  suited.  He  did  not  do  so,  but 
kept  the  horse  without  disapproval  or  rejec- 
tion until  it  died  <Hi  the  following  Wednes- 
day. The  prayer  ignores  the  question  of  no- 
tice and  makes  the  idalntlfrs  llahiUty  de- 
pend upon  tbe  questtOD  of  the  acceptance. 

Manifestly  the  prayer  does  not  state  the 
law  correctly.  Was  It  injurious  to  the  de- 
fendant? It  Is  contended  that  It  was  not, 
because  the  defoidant's  prayer  authorized  a 
verdict  upon  the  same  state  of  facts  npon 
whldi  the  plaintiffs  prayer  "authorized  a 
recovery" ;  that  It  was  practically  identical 
In  effect  with  the  defendant's  prayer.  We 
cannot  assent  to  this  contention.  The  de- 
fendant's prayer  was  predicated  upon  an 
absolute  sale;  that  of  the  plaintiff  upon  a 
"sale  on  trial."  The  jury  may  have  found 
that  there  was  not  an  absolute  sale  of  the 
horse,  as  claimed  by  the  defendant,  and  yet 
he  would  have  been  entitled  to  a  verdict  If 
they  found  the  sale  to  have  been  a  sale  on 
trial,  and  should  have  further  found  tli.it 
the  plaintiff  had  not  discharged  the  duty 
Imposed  upon  him  by  the  law.  The  prayer 
of  the  plaintiff  misdirected  the  jury  as  to 
the  law  applicable  to  the  facts  and  had  an 
Inevitable  tendency  to  injure  the  defendant. 

[2]  We  find  no  reversible  error  in  the  rul- 
ing upon  the  first  exception,  as  the  testimony 
sought  to  be  lntrodu(*d  was  subsequently  tes- 
tified to  during  the  course  of  the  trial. 
For  the  error  committed  In  granting  plain- 
tiff's prayer,  the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  award- 
ed. The  appellee  to  pay  the  coats  above  and 
below. 
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TRDITT  V.  LEGATES,  School  Dfatrict  Clerk. 

(Superior  Court  of  Delaware.    Siuhx.  Jan. 
14.  1915.) 

PASmS  (X  86*)— iNTTIALa— MiDDU  OHBrariAiT 

Tbongh  a  person  may  not  sue  or  be  sued 
by  his  initials  alone,  a  plaintiff  is  sufBciently 
identified  by  the  initial  of  his  first  Christian 
name  and  the  full  second  Christian  name  and 
surname. 

[Ed.  Note.— For  other  cases,  nee  Parties,  Cent. 
Dig.  8S  108.  UO;  Dec.  Die.  I  66.*] 

Action  by  J.  Stanford  Lecates,  Clerk  of 
School  District  No.  40,  before  a  justice  of  the 
peace,  against  Joslah  A.  Truitt  There  was 
a  Jndgment  tor  plaintiff,  and  defendant 
brings  certiorari  Affirmed. 

Argued  before  BOTCB  and  CONRAD,  JJ. 

Andrew  J,  Lynch,  of  Georgetown,  for  plain- 
tiff. John  M.  Bicbardson,  of  Georgetown, 
for  defendant 

BOTCB,  Jm  ddlrerlnff  the  oplxilon  of  the 

court: 

The  exception  relied  upon  is : 

"That  the  plaintiff  in  said  judgment  sued  by 
his  initials  and  not  by  bis  full  name." 

While  adhering  to  former  declslona  by  this 
court,  that  a  person  may  not  sue  or  be  sued 
by  his  initials  alone,  we  think  in  this  case,  in- 
asmuch as  the  Christian  name  is  given  as  J. 
Stanford,  It  sufficiently  Identifies  the  plain- 
tiff, and  that  the  jndgment  below  should  be 
affirmed. 

The  Judgment  Is  aflBrmed. 


DTJRNET  et  aL  V.  DIGUGLIELMO  et  al. 
(Superior  Court  of  Delaware.    New  Castle. 
Not.  23,  1914.) 
UBCHAmce'  IjIBns  ((  149*)— Sefautb  Build- 

INOB— SEPABATXON  Or  AUOUMT. 

Ber.  Code  1852.  amended  to  180S,  p.  820 
(16  Del.  Laws,  c.  145)  |  1.  par.  6,  provides  that, 
where  one  claim  for  work,  labor,  and  materials 
is  filed  by  the  same  iwrson  or  persons  against 
two  or  more  building  tfae  daimant  at  the  time 
of  flUng  such  joint  dalma  shall  designate  the 
amount  which  he  claims  to  be  due  to  Mm  on 
each  of  the  buildings.  Held  that,  where  a  state 
meat  of  claim  was  for  work,  etc.,  done  on  two 
buildings  owned  by  the  same  person,  and  failed 
to  designate  the  amount  on  each  of  the  build- 
ings, it  wae  fatally  defective. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {{  256-269;  Dec  Dig.  {  149.*] 

Scire  facias  am  mechanlcfs  Uen.  Bxcep- 
tl<Hi  to  statement  of  claim  sustained. 

The  claimant's  statement  is  as  follows : 
"The  statement  discloses  that  the  said  claim 
is  one  claim  for  work  and  labor  or  materials, 
and  is  filed  by  the  same  persons  against  two 
buildings,  houses  or  structures,  to  wit,  Nos.  1810 
and  1812  West  Sixth  street,  in  the  city  of  Wil- 
mington, county  of  New  Castle,  and  state  of 
Delaware,  owned  by  the  same  person,  for  the 
buUding,  erection,  construction  or  repairing  of 
said  two  buildings  or  structures,  owned  by  the 
same  person,  and  said  statement  further  ^ows 
that  the  said  claimants  did  not.  at  tiie  time  of 
filing  such  joint  claim,  designate  tlie  amount 


iriiich  they  claim  to  he  due  to  than  on  eadi  of 
such  hulhlingB,  houses  or  structures." 

Argued  before  BOTCE  and  BICE,  JJ. 

Martin  E.  Smith,  of  Wilmington,  for  plain- 
tiffs. William  S.  f  rii^tt,  of  Wilmington, 
for  defendants; 

BOTCE.  J.,  deUTering  the  opinion  of  the 

court: 

The  mechanics'  lien  statute  (chapter  145, 
section  1,  paragraph  sixth,  volume  16,  Laws 
of  Delaware,  Berlsed  Code  1893,  p.  820)  pro- 
vides : 

"In  every  case  in  which  one  claim  for  woi^ 
and  labor  or  materials  shall  be  filed  by  the  same 
person  or  persons  against  two  or  more  buildings, 
houses  or  structures  owned  by  the  same  person 
or  persons,  for  building,  altering  or  repairing 
two  or  more  buildings  or  structures  owned  to 
the  same  person  or  persons,  the  claimant  shall, 
at  the  time  of  filing  such  joi&t  claim,  designate 
the  amount  which  be  claims  to  be  due  to  him 
on  each  of  such  building^a,  houses  or  structures." 

The  statement  filed  in  this  case  discloses 
that  the  claim  Is  for  work,  etc..  on  two  build- 
ings owned  by  the  same  person,  and  it  does 
not  conform  to  the  requirement  of  the  stat- 
ute, in  that  it  does  not  designate  the  amonnt 
claimed  to  be  doe  on  each  of  said  bnildlass. 

The  exception  is  sustained. 


CECIL  et  al.  v.  MUNDY, 

ELAIB  V.  SAME. 

(Superior  Court  of  Delaware.    New  Castle. 
Not.  80,  1914.) 

1.  NiOLiGBKcs  (1 121*)— FBXBUHFTEona— Bum* 

DEN  or  Paoor. 

Negligence  as  the  basis  of  an  action  is  not 
presumed,  but  must  be  proved,  and  the  burden 
of  proving  it  is  on  plaintiff. 

[Ed.  Note. — For  other  eases,  see  Negligence, 
Cent  Dig.  IS  217-220,  .224-22$,  271;  Dec.  Dig. 
1 121.*] 

2.  Nequgenck  (I  1*)  —  What  is  "Ntoli- 

OENCE." 

Negligence  is  the  failure  to  observe  for  the 
protection  of  another  a  degree  of  care,  prudence, 
and  diligence  which  the  circumstances  justly 
demand,  whereby  such  other  sufi^ers  damages, 
and  is  the  want  of  such  care  as  a  reasonably 
prudent  and  careful  man  would  exercise  under 
similar  drcumstancea. 

[Ed.  Note.— For  other  cases,  see  NegUgence, 
Cent.  Dig.  S  1 :  Dec.  Dig.  f  1.^ 

For  other  dcSnitions,  see  Words  and  Phrasea, 
First  and  Second  Series,  Negligence.] 

3.  Neqlioence  (S  21*)— Use  of  DAireKSons 

AFFUAHCEa— OaBE  REQtTIBED. 

One  using  a  traction  engine,  or  a  steam  rol- 
ler as  a  traction  engine,  along  a  public  road, 
must  use  the  degree  of  care  commensurate  with 
the  danger  to  which  property  along  the  road  is 
ezpiMed,  and  must  use  the  care  of  a  reasonably 
prudent  and  careful  man  under  Uie  cfrcnm- 
stances. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  II  28-30;  Dec.  Dig.  |  21.*] 

4.  Neoliobnce  (1 21*)— E*[REB— Use  or  Hioh- 

WAT8  —  "TBAOmOK  BHOINI*'  —  STATUTOST 

Fbovisjons. 

A  steam  rollw  used  as  a  traction  engine 
is  within  25  Dd.  Laws,  c.  243,  prohibiting  the 
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operation  of  any  "traction  engine*'  tmless  eaoip- 
ped  with  a  proper  apark  protector,  and  Buch 
XM  withoat  a  proper  apark  protector  is  nagU- 
cence  per  ae;  but,  to  authorize  a  recovery  for 
IMS  of  property  caused  by  fire,  the  evidence  mnat 
•how  that  the  lose  sustained  was  proximately 
caused  by  the  negligence. 

[Ed,  Kote.— For  other  caaes,  see  Negligence, 
Cent.  Dig.  S8  2S-30;  Dec.  Dig.  5  21.* 

For  other  definitions,  see  "Words  and  Phrases, 
Traction  Engine.] 

5.  Evidence  (|  588*)— Weight— Confuotino 
Testhont. 

Where  the  evidence  is  conflicting,  the  jury 
must  reconcile  it  if  they  can,  and  if  they  can- 
not they  must  accept  the  part  which  they  be- 
lieve to  be  w  orthy  of  credit,  considering  the  ap- 
parent fairness  of  the  witnesses,  their  intelli- 
gence, and  knowledge,  and  must  be  controlled  by 
the  weight  or  preponderance  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  |.  2437;  Dec.  Dig.  i  588.*] 

6.  NEaoaENOE  (J  134*)— Evidence. 

Negligence  may  be  proved  by  direct  or  cir- 
cumstantial evidence. 

[Ed.  Note.— For  other  cases,  see  Neriigence, 
Cent.  Dig.  H  267-270,  272,  278;  Dec  Dig.  % 
134.*] 

7.  EVIDBNOX  U  687*)— "ClBCUMSTANHAI.  EVI- 
DENCE." 

Proof  bj  "drctunstantlal  evidence"  ia  the 
proof  of  one  fact  by  proving  of  other  facta; 
but  the  fact  to  be  proved  must  to  the  satisfac- 
tion of  the  Jury  be  reasonably,  naturally,  and 
probably  inferred  from  the  facts  proved, 

[Ed.  Note.— For  other  casea,  see  Evidence, 
Cent  Dig.  1  2436;  Dec  Dig.  1  687.* 

For  other  definitions,  see  Worda  and  Phrases, 
First  and  Second  Series,  Oircnnutanttal  Evi- 
dence.] 

8.  Dauaoes  (S  106*)— Destbuction  or  Peop- 

EBTT, 

The  measure  of  damages  for  the  destruction 
of  ptopertr  hy  fire  is  the  viUne  of  ttie  property 
at  the  timt  of  the  destniction. 

[Ed.  Note.— For  other  eases,  eee  Damages, 
Cent  Die-  H  266-271;  Dee.  Dig.  |  lOfi.*] 

Axit^am  br  Maty  B.  Cecil  and  otbers  and 
b7  David  S.  Elalr  i^lnBt  Patrick  J.  Mondy. 
JuK7  disagreed. 

Argued  before  BOYGE  and  RICS,  JJ. 

J.  Frank  BaU,  Frank  L.  Speakman,  and 
Daniel  O.  Hastings,  all  of  Wilmington,  for 
idaintlffs.  Robert  H.  Richards  and  Aaron 
Finger,  both  of  Wilmington,  for  defendant 

Actions  of  assumpsit  (being  Nos.  64  and  65, 
to  the  January  term,  1913,  respectively,  tried 
1^  agreement  of  counsel  and  wltb  the  con- 
sent of  the  court,  before  a  jury  which  was 
sworn  In  each  case)  to  recover  damages  in 
No.  64  for  the  destruction  by  fire  of  a  dwelling 
hooHe,  bam,  and  other  outbuildings  belonging 
to  the  said  plaintiffs,  and  in  No.  66  for  the 
destruction  In  like  maimer  of  certain  person- 
al  property  contained  in  said  buUdinga,  be- 
longing to  the  said  plaintiff,  David  S.  Klalr. 
It  was  contended  by  the  plaintiffs  In  both 
casea  that  the  said  Are  was  caused  by  the 
operation  near  said  buildings  of  a  steam 
roller  used  as  a  traction  engine,  operated  by 
the  servants  of,  and  belonging  to  the  defend- 
ant, which  contained  a  defectlTe  spark  ar^ 
rester  whereby  sparks  escaped  from  the 


smoke  stack  of  said  engine,  eettlDg  Are  to 
straw  which  canaed  the  burning  of  the  said 
buildings. 

The  facte  and  contritions  of  the  parties 
appear  In  the  charge  of  the  court. 

RICE,  J.  (charging  the  Jury).  Gentlemen 
of  the  Jury :  By  agreement  of  counsel  repre* 
senting  the  respective  parties  you  have  been 
impanelled  to  hear  and  determine  two  ac- 
tions. Therefore  you  are  called  upon  to  re- 
turn two  separate  and  distinct  verdlets,  one 
In  each  case. 

The  first  action  was  brought  by  Mary  E. 
Cecil,  William  H.  Klair.  David  S.  Klalr, 
George  W.  Elalr  and  Hannah  A.  Jackson, 
plaintiffs,  against  Patrick  J.  Mundy,  tho  de- 
fendant, to  recover  damages  for  the  destruc- 
tion of  a  dwelling  house,  bam,  coachhouse, 
mllkhouse,  and  sheds  of  the  said  plaintiffs, 
by  fire  on  the  eleventh  day  of  November,  A. 
D.  1811,  alleged  to  have  been  occasioned  by 
the  defendant's  negligence  in  running  and 
operating  a  steam  roller,  at  the  time  of  the 
fire  being  used  as  a  traction  engine. 

The  second  action  was  brought  by  David 
S.  Elair,  plaintiff,  against  the  same  defend- 
ant, to  recover  damages  for  the  loss  of  cer- 
tain personal  property,  mentioned  in  the  dec- 
laration, by  the  same  fire,  alleged  to  have 
been  occasioned  as  above  stated. 

The  buildings  and  personal  property  de- 
stroyed were  located  on  a  farm  adjacent  to 
the  public  road  over  which  the  traction  en- 
gine was  being  operated  at,  or  about,  the 
time  of  the  fire. 

The  various  acts  of  negligence  chanced 
against  the  defendant  are  set  forth  at  length 
in  numerous  counts  in  the  declaration  filed 
and  we  think  it  unnecessary  to  enumerate 
them.  We  will,  however,  state  to  you  that 
the  plaintiffs  In  substance  claim  that  the  de- 
fendant on  the  day  In  question,  owned  and 
operated  a  steam  roller  as  a  traction  engine 
upon  and  along  a  public  highway,  in  this 
county,  in  such  an  unskillful  and  negligent 
manner  that  sparks  or  lurtlcles  ot  burning 
fuel  were  emitted  from  the  smoke  stack  of 
the  engine,  and  by  them  fire  was  communi- 
cated to  and  destroyed  the  personal  property 
and  buildings  of  the  plaintiffs. 

The  plaintiffs  also  claim  tliat  the  fire  was 
caused  by  defendant's  alleged  failure  to  equip 
the  traction  engine  with  appliances  to  pre- 
vent Igarka  or  particles  of  burning  fuel  from 
escaping  from  the  smoke  stack,  also  by  rea- 
Bon  of  the  defendant's  failure  to  provide  a 
spark  catcher  as  provided  by  law. 

The  defendant  In  addition  to  his  general 
denial  of  negligence,  denies  that  the  buildings 
and  personal  property  of  the  plaintiffs  were 
set  fire  to  and  destroyed  by  any  act  of  negli- 
gence on  his  part,  and  claims  that  a  reason- 
able inference  from  the  evidence  In  the  case, 
is,  that  the  fire  was  caused  by  some  workmen 
who  were,  a  very  short  time  before  the  fire, 
eating  their  dinners  and  smoking  cigarettes, 
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dgan  and  pli>es  near  a  fodder  bin  wblch 
first  caught  and  communicated  tbe  fire  to  the 
bam  and  other  buildings. 

[1]  These  are  actions  (or  negligence  charg- 
ed against  the  defendant  N^llgence  Is  the 
gist  of  the  actions.  If  you  should  find  there 
was  no  nei^ence  on  the  part  of  the  defend- 
ant, the  plaintiffs  cannot  recover.  Negligence 
is  never  presumed.  It  must  be  proved  and 
the  burden  ot  proving  It  Is  upon  the  plain- 
tiffs In  the  action.  Shockley  v.  McCullough, 
2  Boyce,  SOT,  62  Aa  144. 

[2]  Ne^igence  has  been  defined  as  the  fflU< 
tire  to  observe  for  the  protection  of  the  in- 
terests of  another,  that  degree  of  care,  pru- 
dence and  vigilance  whl<^  the  drcnmstances 
jostly  d«iiand,  whereby  euch  other  person 
snttera  damages.  It  has  been  termed  the 
want  of  ordinary  care ;  that  Is,  the  want  <tf 
sndi  care  as  a  rea8oliat)ly  prudent  and  care- 
ful man  would  exercise  under  similar  drcnm- 
stances. 

[S3  A  person  engaged  in  using  a  traction 
oi^B  or  a  steam  roller  as  a  tracUon  engine 
along  a  public  road,  is  required  to  nse  that 
degree  of  care  and  prudence  commensurate 
wltti  tbe  danger  to  whidi  vKpettj  along  the 
road  is  necessarily  exposed  by  him  In  tlie  use 
thereof;  that  Is,  such  care  as  a  reasonably 
pmdoit  and  careful  person  vould  use  under 
all  the  circumstances.  Shockley  v.  McCul- 
lough, 2  Boyce,  E>04,  S2  Atl.  144. 

[4]  Chapter  243,  volume  25,  Laws  of  Dela- 
ware, 64S,  provides  that: 

"No  owner  of  a  traction  angiae  Bhatl  use  or 
operate  such  engine  or  suffer  or  permit  the  same 
to  be  used  or  operated  vdIms  there  has  been  se- 
curely attached  to  the  ansoke  fltaek  thereof  a 
suitable  and  sufficient  spark  catcher  or  spark 
protector,  which  spark  catcher  or  spark  pro- 
tector shall  be  B  conical  or  funnel  shape  and 
of  a  heavy  wire  material  and  of  a  meA  not 
larger  thu  oae-elghth  of  an  Inch,"  etc. 

Ttiat  the  steam  roller  used  at  tbe  time  as 
a  traction  engine  does  not  come  within  the 
provisions  of  this  statute  is  not  contended 
the  defendant,  and  If  you  should  believe  from 
the  evidence  that  the  defendant  permitted  the 
traction  engine,  or  steam  roller,  In  question, 
to  be  used  and  operated  without  having  at- 
tached to  the  smoke  stack  thereof  a  spark 
catcher,  or  spark  protector,  of  such  character 
as  to  comply  with  the  statute  of  the  State  of 
Delaware,  while  such  conduct  on  the  part  of 
the  defendant  would  amount  to  negl^enoe 
per  se,  nevertheless,  before  yon  can  find  for 
tbu  plaintiffs  by  reason  <tf  such  negligence, 
yuu  must  be  satisfied  from  the  evidence  that 
tbe  Ictsa  and  damage  sustained  by  the  plain- 
tiffs, if  any,  was  proximately  caused  by  the 
defendant's  conduct  In  so  permitting  the 
traction  engine  or  steam  roller  to  be  used  and 
operated  without  such  ^>ark  protector. 

If,  however,  you  believe  from  the  evldoioe 
that  Hie  deftodant  wm  guilty  of  such  n^tt- 


gence  and  It  was  the  proximate  cause  of  the 
flre,  your  verdict  should  be  for  the  plaintiffs. 

[E]  In  cases  when  the  evidence  is  conflict- 
ing it  Is  tlie  duty  of  the  Jury  to  reconcile  it 
if  they  can.  If  tbey  cannot,  they  should  ac- 
cept  that  portion  of  the  testimony  which  they 
believe  to  be  worthy  of  credit  and  reject  that 
part,  if  any,  they  -believe  to  be  unworthy  of 
credit,  taking  Into  consideration  the  apparent 
fairness  of  the  witnesses  a^  they  ai^)6ar  up- 
on the  stand,  their  intelligence  and  knowl- 
edge of  the  tilings  of  whldi  tbgsy  give  their 
testlmtmy.  Tbe  Jury  is  to  be  controlled  by 
the  weight  or  preponderance  of  the  evidence 
In  reaching  their  verdict 

[I]  Negligence  may  be  proved  by  either  di- 
rect or  circumstantial  evidence,  and  before 
yon  find  a  verdict  in  favor  of  pie  plaintUb 
It  is  necessary  for  you  to  be  satisfied 
snffldoit  evidence  of  either  kind  that  it  was 
the  negligence  of  tiie  defendant  whldi  caused 
tbe  fire. 

[F]  PKMtf  by  dreumstantial  e^denoe  Is  the 
proof  of  one  f&ct  proving  the  existence  of 
certain  other  fitcts.  'Tbe  fact  to  be  t>roved  by 
circumstantial  evidence  must,  to  the  satisfac- 
tion of  the  Jury,  be  reaaoaab^,  natural^  and 
probably  Inferred  from  the  existence  of  oth- 
er facts  proved. 

The  first  thing  fOr  tlie  Jury  to  consider 
when  y<m  retire  to  year  room  Is  wliat  was 
the  cause  of  the  flre.  If  after  considering  all 
the  evidence  In  tbiB  ease  yon  should  find  tbat 
the  platntlfto*  damages  were  caused  by  any 
act  of  negligence  on  the  part  of  the  defend- 
ant as  alleged  in  Ou  dsdacatlou,  your  ver- 
dict should  bo  in  favw  at  the  ^alatifBi.  Bat 
if  you  should  find  Uiat  tbe  fire  was  caused 
in  any  other  way.  it  la  not  necessary  for  yon 
to  further  consider  tbe  matter,  fbr  undei' 
such  a  finding  of  flacts  your  valets  should 
be  for  tbe  deftendant 

[I]  If  your  verdicts  are  In  Cavor  of  tbe 
plaintMb  you  should  assess  as  tb^  damages 
the  value  at  the  time  of  the  fire,  of  tbe  bond- 
ings destroyed  by  it  in  one  case,  and  likewise 
the  value  of  tlie  personal  property  In  tbe 
other  case.  If  on  the  other  hand  y«n  find  for 
tlie  defendant,  your  verdict  should  atmply  be 
tor  the  defendant  in  each  case. 

The  Jury  disagreed. 

Counsel  for  plalntlSs  made  application  for 
retrial  at  the  present  term  by  a  special  Jury, 
which  latter  request  was  opposed  by  counsel 
for  the  d^^dant  Tbe  court  announced  that 
tbe  case  might  be  placed  at  tbe  toot  of  the 
calendar  for  retrial  before  the  general  Jury, 
but  declined  to  award  a  venire  for  a  special 
Jury  at  the  present  term.  Section  4,  amend- 
ment to  rule  13  (app«idlx,  S  Boyce,  Ix),  and 
Baucbe  v.  Biumrathal,  4  PennewUl,  oai,  S7 
AtL  368. 
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STATE  T.  HARMON. 
(Court  of  Oyer  and  Terminer  of  Delawuft. 
Siuaex.    Jan.  12,  lOlS.) 

1.  HouiciDE  (S  5*)~Causb  of  Death. 

Where  lockjaw,  directly  canaing  decedent's 
death,  resulted  from  kniie  wonnds  indicted  by 
accused,  death  was  caoaed  by  th«  wooDds. 

lEd.  Note.— For  other  eaaea,  see  Homicide, 
CenL  Die.  117-10;  Dec.  Dig.  |  6.*] 

2.  HouGiDs  <|  116*)  —  SBU-DBransi  — 

Thbeats  BT  DBCEDBNT. 

The  Jury,  in  determining  whether  accused 
acted  in  self-defense,  may  consider  prior  threats 
by  decedent  tfainat  acCDsed,  and  known  to  him 
before  tbe  fatal  difficulty,  but  may  not  consider 
any  threats  not  communicated  to  accused  before 
that  time. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  |S  16S-168;  Dec.  Dig.  {  116.*] 

8.  Homicide  (|  116*)  —  SKLP-Dimiu  — 
Thbeats  bt  I^cbdent. 

Previous  threats  by  decedent  against  ac- 
cused will  not  justify  an  assault  hy  the  latter, 
unless  the  jury  finds  that  he  had  reasonable 
cause  to  believe,  and  did  believe,  at  the  time, 
that  he  was  in  imminent  danger  of  death  or 
great  bodily  barm,  and  there  was  no  reasonable 
means  of  avoiding  the  danger  by  escape  or  re- 
treat. 

[Ed.  Note.— For  otbM-  eases,  see  Homidde, 
Cent.  Dig.  H  168-168 ;  Dec  Dig.  1 116.*] 

John  Harmon  was  dkatsed  with  mvrdet  <tf 
the  first  decree.   Verdict  not  guilty. 

Angtted  beton  PBNNBWlUk  a  and 
BOTCB  and  RICE,  JJ. 

Frank  H.  Jones,  Depnty  Atty.  Qen.,  for 
the  State.  Robert  C  Wblte  and  James  H. 
Tunnel],  both  d  Georgetown*  tax  the  pris- 
oner. 

At  a  Court  of  Oyer  and  Termtawr  In  and 
for  Sussex  County,  beglimlng  Juioary  11, 
191S,  the  prisoner,  36tm  Harmon,  a  colored 
man,  was  tried  upon  an  indictment  charghig 
mnrder  of  the  flnt  degree. 

Tbe  facts  are  stated  in  the  charge. 

PENNEWILL,  C.  J.  (charging  the  Jury). 
Oentlemen  of  the  jury:  John  Harmon,  the 
prisoner,  is  charged  with  the  crime  of  murder 
of  the  first  degree.  It  is  contended  by  tbe 
state  that  the  prisoner  on  the  4tfa  day  of 
July  last  in  the  town  of  Behoboth,  In  this 
county,  without  cause,  justification  or  excuse, 
cot  and  stabbed  one  Thomas  Uicklts  In  a 
quarrel  or  fight  resulting  from  a  game  of 
crap,  and  that  as  a  result  of  said  cutting 
RIckits  died  some  days  thereafter  of  tetanus 
or  lockjaw. 

[1]  We  may  say  in  this  connection  that  If 
the  lockjaw  which  It  Is  alleged  was  the  di- 
rect cause  of  RIckits'  death  resulted  from 
the  knife  wounds  Inflicted  by  the  prisoner, 
then  the  death  was  caused  by  eald  wounds. 

The  prisoner  docs  not  deny  that  he  cut 
the  deceased,  or  that  he  inflicted  tbe  alleged 
mortal  wound,  but  he  claims  that  he  did  the 
cutting  In  defense  of  his  life,  or  to  escape 
great  bodily  harm,  from  an  assault  which 
Hlcklts  was  at  the  time  committing  upon 


the  pristmer  with  a  knife,  and  from  which 
Uie  ivlsMwr  <dalnis  he  could  not  escape. 

Clhe  court  then  deflned  the  two  d^nes 
of  mnrder,  nutlloe  express  and  Implied, 
manslaughter,  and  self-defense,  as  announoed 
in  the  case  of  State  v.  Brooks,  S  Boyce,  203, 
84  AtL  225. 

(In  respect  to  threats  allied  to  have 
been  made  by  the  deceased  against  the  pris- 
oner, the  court  Bidd:) 

[t]  In  determining  whether  the  prisoner 
was  acting  In  self-defense  when  be  cut 
Blckits,  you  may  consider  any  threats  shown 
by  the  evidence  to  have  been  made  by  Klcklts 
against  the  prisoner  and  known  to  the  pris- 
oner before  the  cutting.  But  yon  should 
not  consider  any  threats  that  were  not  com- 
mnnlcated  to  the  prisono'  before  he  did  the 
catting  hecanee  threats  are  admissible  In 
evidence  only  on  the  theory  that  they  were 
opoatlng  upon  the  mind  of  the  prisoner 
and  causing  him  to  fear  the  deceased  and 
apprehend  Injuiy  from  him  at  the  time  the 
prlsonw  used  bis  knife. 

[3]  And  we  may  also  ny  that  no  prevlons 
threats  made  by  the  deceased  against  the 
prisoner  would  Justify  the  cutting  by  the  lat- 
ter unless  In  tbe  Judgment  of  the  Jury  he 
had  reasonable  cause  to  beltove.  and  did  be- 
ItoTO,  at  the  time  he  cnt  tte  deceased  that 
he  WW  in  imminent  danger  ti  death  or 
great  bodily  harm,  and  that  there  were  no 
reaswuble  means  of  avoiding  the  danger  by 
escape  or  retnaL 

Verdict,  not  luUty. 


DBNNIS  T.  STATB. 
(Superior  Cewt  of  Delaware.    New  Gsstle. 

Nov,  38,  1614.) 

1.  IHIOXXOATIRO  laQUOBS  (|  187*)— MUHIOl- 
PAL  COUBT— JUBISDIcriON—CaiMIWAl.  PeOS- 
BCtmoNS. 

Under  IS  Del.  Laws.  c.  884  (Rev.  Code 
1862,  amended  to  188&,  p.  419),  {  12,  providing 
tliat  one  violating  the  prorlsions  of  that  act,  or 
any  other  act  regulating  the  sale  of  intoxicating 
liquors,  if  no  other  penal^  Is  prescribed,  abafl 
be  punished  by  a  flnt  asd  imprisonment,  and, 
if  a  licensee,  shall  also  forfeit  his  license,  the 
municipal  court  of  Wilmington  baa  jurisdiction 
of  such  offenses  committed  by  those  who  are  not 
licensees,  though  H  would  have  no  Jtirlnlietion 
of  those  havine  licensee,  because  It  is  without 
power  to  forfeit  the  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  8  216;  Dec.  Dig.  8  197.*] 

2.  lirroxicATiNO  Liquors  (§  106*)— Oiteksbs 

— I*tJN  ISnsraUT— "LiCKKSEE. " 

A  "licensee,"  within  tbe  meaning  of  that 
section,  is  one  who  holds  a  license  of  tbe  state 
for  the  sale  of  intoxicating  liquor,  regardless  of 
whether  It  be  such  a  license  as  authorises  the 
particular  sale  ebarged  or  not. 

[Ed.  Note.— For  other  caae^  see  Intoxicating 
Liquors,  Cent  Dig.  K  U8i  llfi;  Dec.  Dig.  i 
106.* 

For  other  definitioDB,  see  Words  and  Phrases, 
First  and  Second  Series,  Licensee.] 

Certiorari  to  Municipal  Court  of  City  of 
Wilmington. 
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B&Tij  Dennis  was  conWcted  of  selling 
IntozlcaUiv  liquor  without  a  license,  and  he 
tnlngs  certiorari.  AflDrmed. 

Argned  befwe  PGNNBWILL,  a  X,  and 
BOYCE  and  RICE,  JJ. 

Robert  H.  Richards,  of  Wilmington,  for 
plaintiff  in  certiorari.  Joslah  O.  Wolcott, 
Atty.  Gen.,  for  the  State. 

PENNEWILL,  O.  J.,  dellTerlng  the  opin- 
ion of  the  court: 

This  Is  a  certiorari  to  the  municipal  court 
for  the  dty  of  Wilmington.  The  defendant 
was  convicted  in  said  court  of  selling  Intoxi- 
cating liquor  without  a  license,  and  sentenc- 
ed to  pay  a  floe  of  |100  and  to  be  Imprisoned 
for  one  month. 

This  sentence  waa  Imposed  under  section 
12,  chapter  384,  volume  10,  Laws  of  Dela- 
ware (Rev.  Code,  p.  419),  passed  April  S, 
ISSl,  which  provides  as  follows: 

"EvsTj  violation  of  any  provision  of  this 
act,  or  of  any  other  act  regulating  the  sale  of 
intoxicating  lignori,  shall  be  a  misdemeanor; 
and,  upon  conviction  thereof,  where  no  other 
Bpeclfic  penalty  ia  herein  provided,  the  offender 
shall  pay  a  fine  of  one  hundred  dollars,  and 
costs  of  prosecution ;  and  shall  be  imprisoned 
not  less  than  one  nor  more  than  Biz  months; 
and,  if  a  licensee,  shall  also  forfeit  bis  license." 

Section  9  of  said  act  adds  to  Qie  Judgment 
at  the  courts  as  further  penalty,  the  sap- 
presalon  of  the  business,  etc 

The  vital  question  In  this  case,  and  ttie 
only  one  argued  before  this  court,  la  whether 
the  court  below  had  authority  to  sentence 
the  defendant  under  section  11  of  the  act  of 
1881. 

It  was  not  denied  by  the  defendant  that 
the  municipal  court  had  Jnrlsdietton  of  the 
case,  but  he  contends  that  sentence  could  not 
be  linposed  under  sectloB  1^  because  the 
municipal  court  has  no  means  of  enforcing 
the. entire  penalty  therein  prescribed  for  cer- 
tain ofleudws;  and  under  the  Constitution 
of  this  state  the  municipal  court  has  no  pow- 
er to  impose  any  penalties  other  than  fine 
and  Imprisonm^t 

It  is  Insisted  that  even  though  the  sentence 
Imposed  was  only  fine  and  Imprisonment, 
and  the  (lender  was  not  a  licensee,  never- 
theless  Qie  municipal  court  could  not  sen- 
tence under  a  law  whlGh  prescribed  tor  some 
offenders  an  additional  penalty  that  the 
municipal  oonrt  could  not  enforce.  And  the 
reason  given  for  sudi  contention  Is,  that  it 
was  the  manifest  Intent  of  the  Legislature 
that  sentence  should  be  imposed  under  sec- 
tion 11,  only  by  a  court  that  had  the  power 
to  enforce  the  penal^  In  every  case^  and  not 
by  an  inferior  court  which  had  not  sucih 
power. 

The  question  raised  la  a  very  important 
one  both  to  the  municipal  court  and  to  per- 
sons convicted  in  that  court  fOr  violations  of 
the  Uqaor  law. 

It  la  very  certtiln  that  section  11  means 
something,  otherwise  it  would  not  have  been 
passed.  Its  real  meaning  and  application  la 


a  question  that  has  never  been  dlstlncUy 
raised  In  this  court  befor&  It  waa  not  rais- 
ed or  considered  In  State  v.  Mundy,  1  Boyce. 
40,  74  AtL  S77.  The  only  question  in  that 
case^  as  the  court  stated,  was  whether  the 
offense  charged  was  a  sale  without  a  license. 
Under  what  statute  sentence  should  be  Im- 
posed was  not  considered. 

Alt  that  the  court  Is  required  to  determine 
now  ia  whether  the  municipal  conrt  can,  on- 
der  section  11,  impose  sentence  npon  an  of- 
fender who  is  not  a  licensee. 

[1]  A  carefnl  examination  of  section  il 
taken  In  connection  with  section  9  of  tbe 
same  act,  discloses  the  purpose  of  the  L^s- 
lature  to  provide  penalties  for  two  classes  of 
offenders:  (1)  Those  who  are  not  licensees: 
and  (2)  those  who  are  licensees. 

The  municipal  court  has  sole  and  exclu- 
sive Jurisdiction  of  the  first  class,  in  the 
city  of  Wlimlngton,  and  the  penalties  pre- 
scribed for  such  offenders  are  fine  and 
Imprisonment  only,  the  imposition  of  whidi 
are  clearly  within  the  constitutional  power 
of  an  Inferior  court 

We  think  it  Is  a  fair  and  necessary  con- 
struction of  section  11  to  hold  that  the  pen- 
alties prescribed  therein  for  offenders  who 
are  not  licensees  shall  be  imposed  by  the 
court  having  Jurisdiction  thereof,  to  wit;  the 
municipal  court. 

[2]  We  realize  that  this  dedslem  might. 
In  view  of  the  case  of  State  v.  Mundy,  leave 
In  some  confusion  the  question — who  are  li- 
censees? The  question  In  the  Mundy  Case, 
as  already  stated,  was  whether  the  offeD.s« 
was  a  sale  without  a  license;  the  question 
under  this  decision  will  be — is  the  <^ender 
a  licensee?  If  he  is,  the  municipal  coort 
cannot  impose  sentence  under  section  11. 
because  it  has  not  the  power  to  enforce  the 
penalties  prescribed  In  such  a  case.  For  the 
assistance  of  the  municipal  court,  as  well  aa 
to  remove  all  doubt  upon  the  subject,  we 
say  that  a  licensee,  within  the  meaning  of 
section  11,  Is  any  person  who  holds  a  Ucaise 
of  this  state  for  the  sale  of  intoxicating 
liquor.  The  municipal  court  cannot  impose 
sentence  upon  such  a  person  even  though  his 
offense  be  such  a  aale  as  was  charged  In  the 
Mundy  Case. 

The  court  feel  constrained  to  take  this 
posittm  because  it  would  be  improper  and 
unreasonable  to  so  ocmstme  the  section  aa 
to  make  licensees  who  sell  without  procnr 
ing  the  spedal  license  that  would  authorlie 
the  act,  punishable  by  the  municipal  court, 
and  liable  to  a  different  and  lighter  penalty 
than  that  Imposed  upon  licensees  who  violate 
the  law  under  odor  of  a  license.  The  law 
makes  no  distinction  in  the  penal^  Hut 
shall  be  imposed  npoi  offenders  who  are  li- 
censees. 

The  court  realize  that  the  decision  in  thla 
case  ia,  in  Its  effect,  InConslBtent  with  tlw 
ruling  in  the  Hun^  Oase,  because  the  ^ 
nlal  aC  the  right  ot  tlie  municipal  oonrt  to 
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sentence  a  licensee  who  sells  without  the 
special  license  authorizing  the  sale,  is  equiva- 
lent to  a  denial  of  its  jurisdiction  in  such 
case.  We  must  assume  that  the  Legislature 
did  not  Intend  to  confer  upon  the  municipal 
court  jurisdiction  of  a  case  in  which  It  had 
no  power  to  impose  a  sentence.  The  question 
and  argument  presented  In  the  present  case, 
were  not  presented  in  the  Mundy  Case,  where- 
in it  was  held  that  the  offense  charged  against 
a  licensee  who  had  not  a  license  which 
authorized  the  sale  was  a  sale  without  a 
license.  Section  11,  and  the  penalties  there- 
in prescribed,  were  not  considered  at  all, 
the  court  assuming  that  sentence  would  be 
imposed  under  section  19  as  theretofore. 

Being  now  convinced  that  in  order  to  give 
section  11  the  force  and  effect  the  Legislature 
intended  it  should  have  the  court  feel  con- 
strained to  hold  that  the  municipal  court  is 
without  Jurisdiction  in  any  case  In  which  the 
accused  Is  a  licensee  whether  the  license  au- 
thorized the  sale  complained  of  or  not 

The  Jodgmrat  of  tlie  mnnlctpal  court  Is 


TRAVEBS  T.  HARTMAN  (two  esses). 
(Superior  Oonrt  of  Delaware.    New  Castle. 
Dec  8,  1914.) 

1.  NaouoENCB  (i  122*)— Pbbsumptions— Oa- 
PAOZTT  of  Irfahtb. 

The  law  presumes  as  a  general  rule,  until 
the  presumption  is  rebntted  by  evidence  to  the 
■atinaction  of  the  Juiy,  that  an  infant  after 
reaching  tlie  age  of  14  ysars  has  sufficient  dls- 
cfetion  and  understanding  to  be  reaponstble  for 
hU  wrongs,  to  be  susceptible  of  danger,  and  to 
have  power  to  avoid  it. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §1  221-223,  229-^ ;  Dec  Dig.  { 
122.*] 

2.  MUITICIPAI.  COBPOBATIONB  (5  706*)  —  NEG- 
UOENT  USS  OF  StBIXTS — ^LlA^BIUTT  FOB  iN- 
JUBZXS. 

A  person,  injured  in  a  collision  between  an 
antomnhiie  and  a  bicycle,  could  not  recover,  un- 
less defendant  was  negligent,  and  he  was  free 
frum  negligence  proximately  contributing  to 
the  accident. 

[Rd.  Note.~For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  16Ui-1617;  Dec. 
Dig.  S  706,*] 

3.  ZtoaueiHca  d  1*)— Aora  aitd  Ohibhonb 

COHBTITirTIHO. 

Negligence  is  the  want  of  ordinary  care; 
that  is,  the  want  of  such  care  as  a  reasonably 

Srndent  and  careful  person  would  exercise  un- 
er  similar  circumstances. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  1 ;  Dec.  Dig.  S  1-* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negligence.] 

4.  Municipal  Cobpobatiohs  (|  706*) — ^Nsau- 
GKNT  Usb  of  Stbkbt»— Actions  fob  In- 

JT7BIEB— BmiDXH  OF  PbOOF. 

In  an  action  for  Injuries  sustained  in  a 

collision  between  an  automobile  and  a  bicycle, 
the  burden  was  on  plaintiff  to  show  to  the  sat- 
tofaction  of  the  jury  that  the  accident  was  caus- 
ed by  defendant's  negligence,  as  negligence  is 
never  presumed,  but  must  be  proved. 

[Ed.  Note.— Foi  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1  1618;  Dec,  Dig.  { 

70e.*J   
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6.  NEQUQENCE  (J  85*)— CONTBIBUTOET  NlO- 
LIGENCB— CHILDBEN. 

While  the  rule  as  to  contributory  negli- 
gence is  modified  in  favor  of  children,  it  is  the 
duty  of  children  to  exercise  that  degree  of 
care  to  avoid  injuries  which  children  of  the 
same  age  are  accustomed  to  exercise  under  like 
drcnmstancea ;  and  whetber  a  boy  15  years  old 
was  guilty  of  contributory  negUkence  depend- 
ed on  whether  he  exercised  that  degree  of  care 
and  caution  which  a  reasonably  prudent  per- 
son of  his  age,  general  development,  and  ma- 
turity would  exercise,  considering  his  maturity 
and  capacity,  ids  abilifcr  to  understand  and  ap- 
preciate the  danger,  and  hli  famtUarity  with  the 
snrroundings. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Out  Dig.  II  m-128;  De&  Dig.  | 

6.  Municipal  Cobpobations  (8  705*)— Nbgu- 
oent  Use  of  Stbeetb— Liabiutt  fob  Inju- 
bies— "unavoida.ble  accident." 

An  accident  which  could  not  be  prevented 
by  the  exercise  of  ordinary  care  and  prudence 
Is  termed  an  "unavoidable  accident,"  and  would 
not  aujiport  a  recovery  by  a  i>ersou  injured  in 
a  collision  between  an  automobile  and  a  bicycle. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SI  1516-1517;  Dec. 
Dig.  I  706.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unavoidable  Accident] 

7.  MUNIOIPAL  COBPORATIOnS  ({  706*)— DSI  OF 
STBEETS— LlABILlTT    FOB  InJUBIES. 

An  operator  of  an  automobile  and  a  bicycle 
rider  had  an  equal  right  to  lawfully  use  the  pub- 
lic streets,  and  each  had  a  right  to  asanme  and 
act  upon  the  assnmptioB  that  the  other  would 
exercise  ordinary  rare  and  caution,  and  not 
negligently  and  carelessly  expose  himself  to  dan- 
ger, but  that  he  would  attempt  to  avoid  danger. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  1615-1517;  Dec. 
DIg:|706.««r 

8.  MUNICIFAI.    COBPOBATTONS    (8    705*)— tJsE 

OF  Stbebts—Liabilitt  fob  Injubibs. 

A  traveler,  proceeding  with  due  care  and 
caution  on  the  right  side  of  a  street,  is  justi- 
fied in  assuming  that  another  traveler  going  in 
the  opposite  direction  tm  the  wroqg  side  of^the 
street  will  do  all  that  a  reasonably  prudent  per- 
son under  all  the  circumetances  would  do  to 
avoid  a  collision,  and,  tC  be  does  all  tliat  a  rea- 
sonably careful  and  prudent  person  would  do  to 
prevent  an  accident  cannot  be  held  responsible 
for  a  collision. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  1615-1517;  Dec 
Dig.  8  705.*] 

9.  Municipai.  Cobporations  (8  70S*)— Nbg- 

UQBNT  USX  OF  STBEBTS— I^BII.ITT  FOB  JH- 

JUBIES— Contbibutobt  Nbguobncb. 

Under  a  city  ordinance  requiring  vehicles 
to  fceep  as  near  the  right-band  curb  as  practica- 
ble, except  when  passing  another  vehicle,  a 
bicycle  rider,  proceeding  on  the  left-hand  side  of 
the  street,  was  guilty  of  negligence  per  se,  if, 
considering  his  age,  degree  of  intelligence,  activ- 
ity, prndence  and  discretion,  he  was  capable 
of  violating  and  did  violate  such  ordinance,  and 
could  not  recover  for  an  injury  of  which  such 
negligence  was  the  proximate  cause,  or  one  of 
tiie  proximate  contributory  censes. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  1615-1517;  Dec 
Dig.  §  705.*] 

10.  Municipal  Coepobationb  (8  706*)— Neg- 
LioENT  Usb  of  Sibebts— Liabilitt  fqb  Ih- 

JUBIES. 

The  driving  of  an  automobile  on  a  city 
street  at  a  rate  of  speed  unlawful  under  a  stat- 
ute or  ordinance  is  negligence  per  se,  and  renders 
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a  part;  liable  for  injuries  of  which  such  negli- 
gence Is  the  proximate  caose. 

[Ed.  Note.— For  other  Municipal 
OorporBti^ma,  Ce!Qt  Dig.  Sf  1S15~1517;  Dec. 
Dig.  8  705.*j 

11.  Mdnicipal  Cobpobationb  (S  705*)— Nbo- 
LIQENT  Use  of  Streets— Liability  tob  In- 

JUBIES— CONTBIBDTOBT  NEGLIGENCE. 

A  person,  injured  in  a  collision  between 
an  automobile  and  a  bicycle,  could  not  recover, 
if  both  he  and  defendant  were  negligent,  and 
the  negligence  of  both  operated  at  tne  time  and 
approximately  entered  into  the  accident. 

[Ed.  Note.— For  other  caseoL  see  Municipal 
Corporations,  Gent  D^.  H  1S15-1517;  I^. 
Dig:  8  705.*] 

12.  MaSTEB  and  SEBVAHT  (8  302*)— IHJUBIU 
TO  TOIBD  PeBSONS— LlABILITT. 

The  acts  of  a  person's  cbauffenr  In  oper- 
ating an  automobile  within  the  authority  of  hla 
employment  are  the  acts  of  a  servant,  for  which 
his  employer  is  responsible. 

[Ed.  Note.— For  other  esses,  see  Master  and 
Servant,  Cent  Dig.  {|  1217-1221,  1226,  1229; 
Dec.  Dig.  8  302.»J 

IS.  Evidence  (8  686f)— Weiobt  and  Sum- 

CIENOT— POSmVE  AND  NBSATIVC  BVIDEIfCB. 

As  a  general  rule,  direct  or  positive  evi- 
dence of  a  fact  is  entitled  to  greater  weight 
than  evidence  of  a  merely  negative  character. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  8«  2432-2435;  Dec  Dig.  |  686.*] 

14.  TBIAL  (SS  130,  140*)— QUBBTIOKS  FOB  JUBT 

— Weight  of  Evidencb. 

The  jury  are  the  sole  judgei  of  the  credi- 
bility of  the  witnesses  and  the  weight  of  the 

testimony. 

[Bd.  Note.— For  other  cases,  ses  Trial,  Cent 
D^.  ^1^^2-336,  338^1,  siSS;  Dec  big.  81 

15.  EviDENOB  (I  588*)  —  Oohtuotino  Bn- 

DBNCE— Duty  to  Rbconcilb. 

Where  the  evidence  is  conflicting,  it  is 
the  duty  of  the  jury  to  reconcile  it  if  they  can ; 
bat,  if  they  cannot  reconcile  it,  they  should  ac- 
cept that  testimony  which  they  believe  to  be 
worthy  of  credit  taltlng  into  consideration  the 
apparent  fairness  of  the  witnesses,  their  Intel- 
ligence, knowledge,  and  tbe  opportunities  for 
seeing  and  observing  the  facta. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  2437:  Dec  Dig.  8  588;*  Witness- 
es, Cent  Dig.  I  1164.] 

16.  Evidence  (8  5S4*)— Bubden  or  Pbooi^ 
Deobbe  of  Pboof  Required. 

In  a  civil  action,  the  jury  are  to  be  control- 
led in  reaching  their  verdict  by  the  greater 
weight  end  preponderance  of  the  evidence. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2424,  2426,  2427;  Dec.  Di^.  i 
C84.*] 

17.  Damages  (8  32*)— Pebsokai.  Injubik&— 
Elements  of  Damages. 

In  an  infant's  action  for  personal  injuries, 
the  verdict  should  be  for  such  a  sum  as  will 
reasonably  compensate  him  for  bis  injuries,  in- 
cluding lua  pain  and  suffering  In  the  past,  and 
such  as  may  come  to  him  in  toe  future,  and  for 
permanent  injuries,  if  any,  resulting  from  the 
uccidcDt 

[Ed.  Note — For  other  cases,  see  Damages, 
Cent  Dig.  £8  40,  41,  71;   Dec.  Dig.  8  32.*] 

1&  Pabent  and  Cbild  (8  7*)— AcnoNB  fob 
In  JTJBIES— Damages, 

A  father,  suing  a  person  through  whose 
negligence  his  son  suffered  personal  injuries, 
was  ^titled  to  recover  such  a  sum  as  would 
reasonably  compensate  him  for  his  expenditures 
for  medidnes  and  medical  attendance,  and  for 
aach  permanent  loss  of  bis  son's  services  dur- 


ing bis  minority  as  he  had  sustained  or  might 
sustain. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  68  72,  86-99;  Dec.  Dig.  {  7.*] 

Two  actions,  one  by  Frank  W.  Travers,  an 
infant,  by  his  next  friend,  Theodore  F.  Trav- 
ers, and  the  other  by  Theodore  F.  Travers, 
against  John  Q.  Hattman.  Verdict  for  plaln- 
tlff  in  each  case. 

Argued  before  BOTOE  and  RICE,  33. 

W.  W.  Knowles,  of  WUminston,  for  pbOn- 
tiffs.  Robert  H.  Rlfdutrds  and  Aaion  Singer, 
both  of  Wilmington,  tar  deffmdant. 

ZUCB,  J.  (cbai0iig  the  JniT).  Geotlemoi 
ct  tbe  jury:  Yoa  have  been  impandied  to 
try  two  cases  and  you  wiU  be  caUed  upon  to 
raider  a  verdict  In  each  case. 

Hie  first  action  was  brought  bj  Ota  plain- 
tiff Frank  W.  Travers,  an  infant,  hy  Iiis  next 
friend,  Theodore  F.  Travers,  against  Joba 
G.  Hartman,  the  defendant,  to  recover  dam- 
ages for  personal  injnries  allied  to  have 
been  sustained  the  plaintiff  by  reason  of 
being  negligently  run  into  and  knocked  from 
the  bicycle  on  which  be  was  riding,  by  an 
automobile  owned  by  tbe  defendant  and  <^ 
erated  by  Us  chauffeur,  on  tbe  16tb  day  of 
March,  A.  D:  1914,  on  a  public  street  In 
tbe  clt7  of  Wilmington. 

The  second  action  was  brought  1^  fRieo- 
dora  F.  Travers,  the  father  of  the  infant 
plaintiff  in  the  fiiat  action,  against  the  same 
defendant,  to  recover  for  money  laid  out  and 
expended  by  tdm,  In  mediciiies  and  medical 
treatment,  for  his  son  Frank  W.  Travers, 
and  for  tbe  loss  of  tbe  son's  services,  by  rea- 
son of  his  injuries. 

The  declarations,  as  they  now  stand,  eadi 
contain  three  counts,  and  the  negligence 
charged  against  tbe  defendant  In  the  opera- 
tion of  his  automobile  are  (1)  that  it  was 
run  in  a  negligent  manner  at  an  unlawful 
and  dangerous  rate  of  speed:  W  that  it  was 
run  at  a  high  and  dangerous  rate  of  ^eed 
without  stopping  or  attempting  to  stop  1^ 
after  tbe  chauffeur  saw  or  could  have  seen 
that  Frank  W.  Travers  was  in  danger  of  be- 
ing strudE  by  Uie  automobile;  vrithoat 
giving  notice  or  warning  of  the  approach  of 
the  automobile. 

The  averments  cimCalned  in  tlie  first  count 
will  give  you  a  general  idea  of  the  plaintiffs' 
claims,  and  substantially  and  briefly  are: 
That  John  G.  Hartman,  the  defendant,  was 
the  owner  of  an  automobile  operated  and 
ran  by  his  chauffeur  or  servant  over  and 
along  Market  street,  at  or  near  a  point  where 
Market  street  and  King  and  Slxteentb  streets 
come  together,  forming  a  junction  or  cross- 
ing, and  on  the  16th  day  of  Bfarch,  1A14,  the 
defendant  by  his  chauffeur  negligently  and 
carelessly  drove  or  run  said  automobile  at 
an  unlawful  and  dangerous  rate  at  speed, 
knowing  that  Frank  W.  Travers  was  riding 
a  bicycle  at  the  time.  In  crossing  from  Mar- 
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ket  street  to  Sixteenth  street,  and  Id  the  ex- 
ercise of  due  care  and  caution  on  his  part, 
and  by  reason  of  the  carelessness  of  the 
ebauffenr  said  automobile  ran  into  and  struck 
wltb  great  force  and  violence  the  said  Trav- 
is, and  bj  means  of  the  premises,  he  was 
permanently  and  seriously  injured. 

The  defendant  denies  the  acts  of  negligence 
charged  against  blm.  and  claims  that  the  au- 
tomobileb  In  the  locality  mentioned  was  be- 
ing ran  south  on  Market  street  at  a  reason- 
able and  lawful  rate  of  speed,  on  the  wester- 
ly or  rl^t-hand  side  of  the  street  In  the  di- 
rection the  automobile  was  running,  and 
Travers  was  proceeding  on  his  bicycle,  in  a 
northerly  direction  on  the  left-hand  side  of 
the  street  in  the  direction  he  was  going,  in  a 
careless  and  unlawful  manner,  and  at  a  high 
and  dangerous  rate  of  speed,  and  by  reason 
of  Trarers'  own  negligence  he  ran  Into  the 
automobile.  The  defendant  claims  that  his 
servant  blew  the  horn  on  the  automobile  as  a 
warning,  and  he  did  everything  that  he  was 
requli-ed  to  do  to  avoid  the  accident.  It  Is 
also  claimed  on  behalf  of  the  defendant  that 
the  collidon  of  the  bicycle  and  automobile 
was  an  unartddable  acddept 

We  sot^fest  to  yon  that  yon  wholly  divest 
younelves  of  any  feelings  of  sympathy  or 
bias,  one  way  or  the  other,  and  calmly  and 
deliberately  consider  and  determine  these 
cases,  upon  the  evidence  produced  before  you 
on  the  witness  stand  considered  In  connec- 
tion with  tJie  law  whldi  we  are  about  to  an- 
nounce to  you. 

[1]  It  Is  claimed  by  the  defendant  and  not 
denied  that  Frank  W.  Travnrs,  the  infant 
plaintiff,  was  over  IS  years  of  age  at  the 
time  of  the  accident  and  prior  thereto  he  was 
normal  in  all  respects.  The  law  presumes  as 
a  general  rule  that  an  Infant,  after  reach- 
ing the  age  of  14  years,  has  sufficient  dis- 
cretion and  understanding  to  be  responsible 
for  his  wrongs,  to  be  sensible  of  danger  and 
have  power  to  avoid  It,  and  this  presumption 
exists  until  it  is  rebutted  by  evidence  to  the 
satisfaction  of  the  Jury. 

[2-4]  The  basis  and  gist  of  this  action  Is 
negligence,  and  before  a  recovery  can  be 
had,  by  the  plaintiffs,  it  must  be  shown  that 
the  defendant  negligently  violated  some  duty 
which  he  owed  to  the  Infant  plaintiff.  Neg- 
ligence has  often  been  defined  by  this  court 
to  be  the  want  of  ordinary  care;  that  is, 
the  want  of  sach  care  as  a  reasonably  pru- 
dent and  careful  person  would  exercise  un- 
der similar  circumstances.  Negligence  is 
never  presumed.  It  must  be  proved,  and  the 
burden  of  proving  to  the  satisfaction  of  the 
Jury  that  the  accident  In  gnettlon  was  caus- 
ed by  the  negligence  of  the  defendant  rests 
upon  the  plaintiff.  For  the  plaintiffs  to  re- 
cover in  these  actions  It  must  appear  from 
the  evidence  not  only  that  the  accident  was 
caused  by  the  negligence  of  the  defendant, 
but  also  that  the  infant  himself  was  free 
from  negligence  which  contribvted  approx- 


imately to  the  accldent^  for  If  it  should  ap> 
pear  that  the  boy  was  not  so  free,  then  he 
W0U1&  be  guilty  of  contributory  negligence. 
In  which  case  the  plaintiff  would  not  be  en- 
titled to  recover,  for  the  reason  that  the  law 
will  not  attempt  to  measure  or  apportion  the 
negligence  attributable  to  each  party  to  an 
accident 

[S]  In  determining  the  question  whether 
the  Infant  plaintiff  was  himself  guiltsr  of 
contributory  negligence,  you  are  to  consider 
whether  he  was  ^erdslng  that  degree  of 
care  and  caution  wtddi  a  reasonahly  pru- 
dent persrai  of  his  age.  goieral  devdopment 
and  matori^  would  exercise  under  like  dr^ 
cumstances.  While  the  rule  as  to  contribu- 
tory negligence  Is  modifled  In  favor  of  diil- 
dren.  nevetUieleBB  it  is  the  duty  of  children 
to  exerdse  that  d^ree  of  care  to  avtdd  In* 
Juries  wiilch  children  of  the  same  age  are 
accustomed  to  exerdse  under  like  circum- 
stances, and  the  maturity  and  capacity  of 
the  infant,  his  ability  to  understand  and  ap- 
preciate the  danger,  and  bis  familiarity  with 
the  surroundings  In  each  particular  case, 
are  all  matters  to  be  taken  into  considera- 
tion in  determining  this  question. 

[t]  An  accident'  which  could  not  be  pre- 
vented by  the  exerdse  of  ordinary  care  and 
prudence  is  termed  an  unavoidable  accident, 
and  if  you  should  believe  from  the  evidence 
that  the  collision  In  question  was  of  such  a 
character  the  plaintiff  is  not  entitled  to  a  re- 
covery. 

[7]  An  operator  of  an  automobile  and  a 
traveler  on  a  blcyde  have  equal  right  to  law- 
fully use  the  public  streets,  and  each  has 
the  right  to  assume  and  act  upon  the  as- 
sumption that  the  other  will  exercise  ordi- 
nary care  and  caution  according  to  the  dr- 
cumstances,  and  will  not  negligently  and 
carelessly  expose  himself  to  danger  but  will 
attempt  to  avoid  It 

[8]  A  traveler  who  is  proceeding,  with  doe 
care  and  caution,  on  the  right  side  of  a 
street.  Is  Justified  in  assuming  that  another 
traveler  coming  In  the  opposite  direction  on 
the  wrong  side  of  the  street  will  do  all  that 
a  reasonably  prudent  persrai  under,  all  the 
circumstances  would  do  to  avoid  a  collision, 
and  if  they  should  collide  with  each  other, 
the  traveler  on  the  right  side  of  the  street 
should  not  be  held  responsible,  If  be  did  all 
that  a  reasonably  careful  and  prudent  person 
would  have  done  to  pcevoit  the  acddeot. 

The  following  are  respectively  provisions 
of  the  statute  law  of  this  state,  and,  by  res- 
olution of  the  street  and  sewer  d^rtment 
of  the  dty  ot  Wllmlngtcm,  ordinances  of  the 
dty. 

Section  14,  diapter  120,  volume  26,  Laws 
of  Delaware,  219,  Is  as  follows: 

"The  following  rates  of  speed  may  be  main- 
tained but  not  exceeded:  Upon  any  public 
street  or  highway  where  the  buildings  are  less 
than  an  average  distance  apart  of  one  hundred 
feet,  a  rate  of  speed  of  one  srile  In  five  ndnotes 
diafi  be  permitud,  but  not  ooseded,  whidu 
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however,  shall  be  reduced  to  the  [rate]  ot  one 
mile  in  ten  minates  at  curves  and  at  interaee- 
tions  of  other  streets  or  highways,"  etc  > 

Ordinances: 

"A  vehicle  turning  into  an  intersecting  street 
on  the  left  ahall  turn  around  the  center  of  in- 
tersection of  the  streets."  Section  6  of  article 
1  of  the  Traffic  Regulations  of  the  City  of  Wil- 
mington. 

"A.  vehicle  shall  keep  as  near  the  rigbt-haod 
curb  as  practicable,  except  when  passing  a 
vehicle  ahead."  Section  1  of  article  1  ot  said 
Traffic  Regulations. 

"No  cycle,  bicycle  or  tricycle  shall  move  at  a 
greater  rate  of  speed  than  seven  miles  an 
hour  when  passing  over  or  upon  any  street, 
highway  or  bridge,  and  shall  sound  a  bell  or 
gong  when  necessary  to  warn  persons  of  their 
approach."  Page  1022  of  Charter,  Laws  and 
Ordinances  of  the  City  of  Wilmington,  DeL, 
1910. 

"That  any  person  or  persons  ridifig  a  bicycle 
along  any  of  the  streets  or  highways  within  t&e 
limits  of  the  city  as  they  exist  or  may  hereafter 
be  extended  shall,  while  so  doing,  keep  to  the 
right  of  said  streets  or  hifthways.  Page  1023 
of  Charter,  Laws  and  Ordinances  of  the  City 
of  WilmiDgton,  Del.,  1910. 

[9]  It  is  held  by  the  courts  of  this  state 
that  a  violation  of  a  statute  or  a  city  ordi- 
nance amounts  to  negligence  In  law,  whether 
any  positive  or  active  negligence  be  proved 
or  not  It  Is  what  Is  commonlj  known  in 
law  as  negligence  per  se. 

The  above  statute  law  and  ordinances  are 
to  be  considered  by  you  in  determining  wheth- 
er at  the  time  of  the  accident  the  infant 
plalntifT  or  defendant  or  both  were  guilty 
of  negligence  of  this  character. 

If  you  should  find  from  the  evidence  that 
at  and  Immediately  prior  to  the  time  of  the 
accident  Frank  W.  Travers  was  riding  his 
bicycle  in  a  northerly  direction  on  the  west- 
erly side  of  Market  street— that  is,  on  the 
left-hand  side  of  the  street,  considering  the 
direction  In  which  be  was  going — his  con- 
duct In  this  respect  was  contrary  to  one  of 
the  ordinances  of  the  dty  of  Wilmington, 
and  he  was  guilty  of  negligence  per  se;  if 
you  should  believe  that  at  the  time  of  the  ac- 
cident the  infant  was  capable  of  violating 
said  ordinance — that  Is,  if  you  should  find 
that  the  boy  was  at  the  time  of  the  accident 
capable  of  violating  and  did  violate  any  of 
the  above  ordinances — he  was  guilty  of  neg- 
ligence per  se,  or  If  you  should  find  that  con- 
sidering bis  age,  degree  of  Intelligence,  ac- 
tivity, prudence  and  discretion  be  was  at  the 
time  of  the  accident  guilty  of  contributory 
negligence,  and  you  should  further  believe 
that  such  n^llgaice  per  se  on  bis  part  con- 
stituted the  proximate  contributory  cause, 
or  one  of  the  proximate  contributory  causes 
of  the  accident,  the  plaintiffs  cannot  recover; 
also  If  you  should  And  that  the  defendant 
was  not  guilty  of  any  act  of  negligence  charg- 
ed, or  you  should  believe  from  the  evidence 
that  the  chauffeur  who  was  in  charge  of  the 
defendant's  automobile  at  the  time  of  the  ac- 
cident, observed  and  realized  the  boy's  posi- 
tion of  danger  as  soon  as  a  reasonably  pru- 
dent person,  under  like  circumstances,  would 
bare  dwie»  and  thereafter  did  all  that  a  rea- 


sonably prudent  person  similarly  situated 
could  do  to  prevent  the  accident,  your  ver- 
dict should  be  in  favor  of  the  defendant 

[1 0]  But  If  you  should  find  that  the  chauf- 
feur was  driving  his  automobile,  In  respect  to 
the  circumstances  and  surroundings,  at  an 
unlawful  rate  of  speed,  the  defendant  was 
guilty  of  negligence  per  se,  or  if  you  should 
believe  that  the  chanCTenr  did  not  do  what  a 
reasonable  prudent  person  would  have  done 
under  the  circumstances  to  avoid  the  collision, 
or  was  guilty  of  any  act  of  rttegUgenoe,  as 
charged  in  the  plalntlfTs  declaration,  and 
such  negligence  or  negligence  per  se  on  the 
part  of  the  defendant,  was  the  proximate 
cause  of  the  accident,  your  verdict  should  be 
for  the  plaintiffs. 

[11]  Of  course  If  you  should  believe  that 
both  the  In&nt  plaintiff  and  defendant  were 
negUgait,  and  the  negl^ence  of  both  operated 
at  the  time  and  proxlmatelr  entered  into  the 
accident,  the  plalnUffs  are  not  entitled  to  a 
recovery. 

[12]  The  acts  of  a  chaofFeur,  in  operating 
an  automobile,  within  the  authority  of  hla 
employment,  are  the  acta  ot  a  servant  for 
which  the  owner  Is  re^»nslble. 

[13, 14]  As  a  general  rule,  direct  or  posi- 
tive evidence  of  a  fact  Is  entitled  to  greater 
weight  than  evidence  of  a  merely  negative 
character.  Tou,  however,  are  the  sole  Jndgte 
of  the  credibility  of  the  witnesses,  and  the 
wdght  of  the  testimony  which  yon  bave 
heard  in  this  ease. 

[1 6, 1 1]  In  cases  where  the  evidence  is  con- 
flicting it  is  the  duty  of  the  Jury  to  recon- 
cile it  If  they  can.  If  they  cannot  reconcile 
It,  they  should  accept  that  portion  of  the 
testimony  which  they  believe  to  be  worthy 
of  credit  and  reject  that  part  If  tLny. 
they  believe  to  be  unworthy  of  credit, 
taking  into  consideration  the  apparent 
fiaimess  of  the  witnesses  as  they  appear  upon 
the  stand,  their  Intelligence  and  knowledge 
and  the  opportunities  which  the  various  wit- 
nesses had  for  seeing  and  observing  the  facts 
which  transpired  at  the  time  of  and  shortly 
before  the  accident  You  are  to  be  controlled 
by  the  greater  weight  or  preponderance  of 
the  evidence  In  reaching  your  verdict 

[17]  If  your  verdict  should  be  for  the 
plaintiff  In  the  first  case  it  should  be  for  such 
a  sum  as  will  reasonably  compensate  the  in- 
fant for  his  injuries,  including  therein  his 
pain  and  suffering  in  the  past,  end  such  as 
may  come  to  him  in  tbe  future,,  and  for  per- 
manent injuries  received,  if  any,  resulting 
from  the  accident 

[II]  If  in  the  second  case  your  verdict 
should  be  for  the  plaintiff  father.  It  should  be 
for  such  a  sum  as  will  reasonably  compen- 
sate him  for  money  expended  In  medicines 
and  medical  attendance  for  his  son,  end  for 
such  permanent  loss,  if  any,  he  has  or  may 
sustain  by  reason  of  any  loss  of  services  of 
his  son  during  bis  minority  as  disclosed  by 
the  evidence. 


Digitized  by 


DflL) 


STATE  T.  BOTHWELL 


859 


If  ym  axe  not  satlsfled  tbat  the  deteadant 
was  guilty  of  any  negUgenoe  which  caused 
the  Injarles  complained  ot,  year  TWdlct  in 
eadi  case  should  be  for  flie  defmdanL 

Verdict*  tmc  pUlatiffB. 


fiTATB  T.  QUAIL. 

(Court  of  General  Sessions  <^  Delaware.  Kent. 
Oct  21, 1914.) 

Weapowb  fl  8*)— Caebtiito  Cowcbalbd  a 

"Deadly  Wkapon." 

A  revolTer,  tboagh  aoloaded  or  so  defective 
that  It  cannot  be  fired,  is  a  "deadly  weapon," 
within  16  Del.  Laws.  c.  548  (Rev.  Code  1862. 
amended  to  1893  p.  987)  I  1,  as  amended  by  25 
Del.  Laws,  c.  252,  punisbuig  carryinc  concealed 
a  deadly  weapon. 

LEid.  Note.— For  other  cases,  see  Weapons, 
Gent  Dig.  S  7 ;  Dec.  Dig.  |  8.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Deadly  Weapon.] 

Theodore  Quail  was  charged  with  unlaw- 
fully carrying  concealed  a  deadly  weapon. 
Plea  of  guilty  entered. 

Argued  before  PENNBWILL,  C.  J.,  and 
CONRAD  and  HEISEL,  JJ. 

John  B.  Button,  Deputy  Atty.  Gen.,  for  the 
State.  Thomas  O.  Frame,  Jr.,  of  Dorer,  tor 

accused. 

Indictment  (No.  12,  October  term,  1914)  al- 
leging— 

"that  Theodore  Qaall,  late  of  Misi^ion  hundred, 
on  the  fourteenth  day  of  October,  1914,  with 
force  and  arms  at  Mispilion  hundred  did  then 
and  there  nnlawfully  carrj^  concealed  a  dendly 
weapon  upon  and  about  his  person,  other  than 
an  ordinary  pocket  linife,  namely,  a  revolver," 
etc. 

At  the  trial  the  state  proved  that  at  the 
time  and  place  laid  in  the  Indictment  there 
was  found  concealed  upon  the  person  of  the 
accused  an  unloaded  revolver. 

Counsel  for  accused  thereupon  asked  the 
court  to  Instruct  the  jury  to  return  a  verdict 
of  not  guilty  because  of  a  variance  between 
the  proof  and  the  allegation  In  the  Indict- 
ment, In  that  the  Indictment  chained  the  ac- 
cused with  carrying  concealed  a  deadly  weap- 
on, namely,  a  revolver,  while  the  proof 
showed  that  he  carried  concealed  an  unload- 
ed revolver,  which  was  not,  in  that  condition, 
a  deadly  weapon.  Chapter  548,  volume  16, 
Laws  of  Delaware,  Rev.  Code,  p.  987,  i  1,  as 
amended  by  25  Del.  Laws,  c.  262. 

PENNEWILL,  C.  J.,  dellveTlng  the  opin- 
ion of  the  court: 

The  defendant  asks  that  the  jury  be  In- 
atructed  to  return  a  verdict  of  not  guilty,  be- 
cause it  appears  from  the  evidence  of  the 
state  that  the  revolver  found  upon  the  pris- 
oner's person  was  unloaded.  The  statute  up- 
on which  the  iudictinent  is  based  Is  In  the 
foUowiug  language: 

"Section  1.  That  if  any  person  shall  carry 
concealed  a  deadly  weapon  upon  or  about  bis 
person  other  than  an  ordinary  pocket  knife,  or 


shall  knowingly  sell  a  deadly  weapon  to  a  minor 
other  than  an  ordinary  pocket  knife,  such  per- 
son shall,  upon  conviction  thereof,  be  fined  not 
less  than  twenty-five  nor  more  than  two  hun- 
dred dollars  or  Imprisoned  In  the  county  jail  for 
not  less  than  ten  days  nor  more  than  six  months, 
or  l>oth  at  the  discretion  of  the  court :  Provid- 
ed, that  the  provimong  of  this  section  shall  not 
apply  to  the  carrying  of  the  usual  weapons  by 
policemen  and  peace  ofBcers." 

The  manifest  policy  and  tntent  of  this  law 
is  to  prevent  carrying  concealed  a  revolver 
or  other  weapon  which  may  be  used  for  a 
deadly  puriKJse.  We  think  it  quite  Immaterial 
whether  the  revolver  be  loaded  or  not,  be- 
cause such  an  Instrument  is  commonly  re- 
garded as  a  deadly  weapon  without  regard 
to  its  conditI<m.  If  the  absence  of  bullets 
would  make  the  weapon  a  harmless  one,  then 
any  condition  that  would  prevent  Its  being 
used  at  the  time  injuriously,  would  have  a 
like  effect  For  example,  the  main  spring 
might  be  out  of  order,  and  according  to  the 
defendant's  contention  this  would  make 
the  Instrument  not  deadly  within  the  mean- 
ing of  the  statute. 

If  we  should  sustain  the  contention  of  the 
defendant  we  fear  that  many  persons  would 
carry  a  pistol  unloaded  but  at  the  same  time 
have  bullets  secreted  upon  their  person  to 
be  used  if  desired. 

As  we  have  said  the  law  was  Intended  to 
discourage  and  prevent  ao  far  as  possible, 
the  carrying  of  weapons  that  are  commonly 
and  rightfully  regarded  as  deadly.  We  think 
that  a  revolver,  even  though  unloaded  or  in 
such  a  defective  condition  that  It  could  not 
be  fired,  cannot  be  lawfully  carried  In  this 
state  concealed  upw  the  person.  The  mo- 
tion of  the  defoidant  Is  refused. 

The  accused  l^ierenpon  pleaded  guilty  and  was 
sentenced. 


STATE  T.  EOTHWELL. 

(Court  of  General  Sessions  of  Delawars^  New 

Castle.    Oct.  2.  1914.) 

1.  HouiciDB  {§  84*)- Assaum:  with  Intent 
TO  MuBDER— Intent. 

In  a  prosecution  for  assault  with  intent 

to  murder,  the  testimony  must  prove  an  in- 
tent to  murder,  and  that,  if  death  had  resulted, 
the  accused  would  be  guilty  of  murder. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  }  110;  Dec.  Dig.  g  84.*] 

2.  Homicide  (5  310*)  —  Instbuctions  —  As- 
sault WITH  Intent  to  Mubdeb— Dbqbebs 

OF  MUBDKR. 

.  In  a  prosecution  for  assault  with  intent 
to  murder,  it  is  not  necessary  to  define  the 
different  kinds  of  feloaions  homicide  and  de- 
grees of  murder. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  657-661;   Dec.  Dig.  |  310.*] 

3.  Homicide  (f  87*)— Assault  with  Intent 
to  MuHDERr-"  Mai-ice," 

To  convict  for  assault  with  intent  to  mur- 
der, the  state  must  prove  that  the  assault  was 
committed  maliciously,  which  may  he  done  by 

e roving  that  the  unlawful  act  was  done  cruel- 
r,  Spitefully,  or  revengefully,  by  a  person  with 


*Fiw  ether  easas  sea  same  tople  and  hbUsb  NUHBSa  ia  Dm.  Die.  A  Am.  Dig.  Kay-No.  Ssrias  *  Bap'r  ladssM 


Digitized  by 


Google 


860 


92  ATLANTIC  REFOBTEB 


a>eL 


a  heart  fatally  bent  on  mischiefi  and  wltk 
utter  disregard  of  human  life. 

[Ed.  Note.— For  other  cases,  nee  Homicide, 
Cent  Dig.  f  113;  Dec.  Dig.  S  87.* 

For  other  defiDitiom,  «ec  Words  and  Phrases, 
First  and  Second  Series,  Malice.] 

4.  HoiuciDi  <|  257*)~SumciEHOT  01  Eti- 
DENCE— Assault  with  Intiht  to  Mubdbb 

—Proof  of  Intent. 

The  intent  murder  most  be  proved  as 
convincingly  as  any  other  essential  element  of 
the  charge,  but  may  be  proved  by  bidirect  and 
circumstantial  evidence,  such  aa  the  character 
of  the  assault,  the  kind  of  weapon  used,  the 
dnnser  of  prodncing  death,  and  other  acts 
showing  the  condition  of  the  assailant's  mind. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  38  543-062 ;  Dec  Dig.  $  257.*] 

5.  CaiuiirAL  Law  (SS  30S,  561*)— Pbosi:cct- 
TiONs— "Reasonable  Doubt." 

One  accused  of  a  crime  is  presumed  to 
be  innocent  until  his  guilt  is  proved  beyond  a 
reasonable  doubt,  which  is  not  a  vagne  or  mere 
possible  donbt,  but  a  reasonable,  real,  sub- 
stantial donbt  growing  out  of  the  testimony, 
such  as  reasonable,  fair-minded,  and  conscien- 
tious men  would  feel  constrained  to  entertain 
after  considering  all  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dirf.  §1  731,  1267;  Dec.  Dig.  S§ 
308,  661.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reasonable  Doubt] 

8.  Criminal  Law  (5  044*)— Misconduct  at 
Tbial— Abbest  or  Defendant's  WaTNESsss. 
It  is  improper  for  an  officer  to  arrest  wit- 
nesses for  the  accused,  on  warrants  <;harcing 
pet-jury,  in  the  presence  of  the  jury,  before 
they  have  began  their  deliberations. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  644.*] 

7,  CannNAL  Law   (8  925*)- New  Trial— 
Misconduct  Affecting  Jubobs. 

The  making  of  such  arrest  will  not  entitle 
the  accused  to  a  new  trial,  in  the  absence  of 
the  showing  that  the  Jary  was  influenced  there- 
by, as  such  acts  are  as  apt  to  create  sympathy 
for  as  prejudice  against  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  2238-2247,  2250;  Dec 
Dig.  8  825.*] 

Clarence  Rothwell  was  indicted  for  usaalt 
with  intent  to  commit  murder.  The  Jury  re- 
turned a  verdict  of  gaSlty,  and  motion  for 
new  trial  was  refused. 

Ar^ed  before  PENNEWILL.  C.  J.,  and 
CONRAD.  J. 

Arraon  D.  Chaytor,  Jr.,  Deputy  Atty.  Gen., 
for  the  State.   J.  Frank  Ball,  of  Wilmington, 

for  defendant 

At  the  trial  It  was  shown  that  on  a  Sunday 
afternoon,  the  6th  of  September,  1914,  at  a 
colored  campmeetlng  held  at  Greeo  Spring, 
in  New  Castle  county,  one  John  Starky,  a 
colored  man  who  had  been  to  the  campmeet- 
Ing  was  going  down  a  wood  road  or  lane 
when  the  accused,  Rothwell,  who  was  stand- 
ing on  the  side  of  the  road,  said  to  Starky, 
"Old  man,  are  you  looking  for  trmible?" 
that  Starky  said,  "No,  I  am  not  looking  for 
trouble;  I  am  going  down  to  look  for  my 
SOD ;"  and  that  Bothwell  In  the  meantime 


had  his  TOTolTer  out,  and  wlthont  saying 
anything  else,  aimed  and  fired  It  at  Starky, 
the  bullet  poietratlng  Stag's  right  chest 
and  coming  out  of  Ids  back. 

The  accused's  defense  was  a  oompleta  de- 
nial of  the  dlarge. 

PENNEWILL,  O.  J.  (charging  the  Jury). 
Gentlemen  of  the  Jury:  It  Is  charged  In  this 
Indictment  that  Clarence  Bothwell,  on  the 
sixth  of  September  o^  the  present  year,  at  a 
campmeeting  in  this  county,  committed  an  as 
aault  on  one  John  Starky  with  the  intent 
him  the  said  Starky  to  kill  and  murder, 

[1]  This  charge,  you  observe,  embraces  not 
only  an  assault,  but  also  an  intent  to  murder. 

In  order  to  convict  the  accused  as  indicted 
you  must  be  satisfied  from  the  testimony 
beyond  a  reasonable  doubt,  (1)  that  the  alleg- 
ed assault  waa  committed  by  the  accused ; 
(2)  that  it  was  committed  by  him  with  the 
Intent  to  murder  Starky,  and  that  If  Starky 
had  died  from  the  effects  of  the  injuries  In- 
flicted the  accused  would  be  guilty  of  mur- 
der. 

In  order  to  explain  the  last  requirement  It 
Is  necessary  to  tell  you  briefly  what  would 
constitute  the  crime  of  mui*der. 

[2]  We  think,  however.  It  might  confuse 
rather  than  help  you  If  we  should  undertake 
to  define  the  different  kinds  of  felonious 
homicide,  and  degrees  of  murder. 

[3]  It  is  only  necessary  in  a  case  of  this 
kind,  where  the  accused  is  charged,  not  with 
murder,  but  only  with  the  intent  to  murder, 
to  instruct  the  Jury  that  an  essential  requi- 
site of  murder  Is  malice,  and  If  one  person 
kills  another  maliciously  he  commits  mur- 
der. Therefore,  in  order  to  show  that  a  per- 
son assaulted  another  with  intent  to  mur- 
der him  the  state  must  prove  that  the  assault 
was  committed  maliciously. 

In  this  case  the  party  assaulted  did  not 
die,  and  you  are  therefore  not  trying  the 
accused  for  murder  but  for  on  assault  with 
Intent  to  murder.  In  order  to  con\'Ict  the 
accused  of  this  charge,  you  must  be  satisfied, 
not  only  that  he  Intended  to  kill  the  person 
assaulted  but  that  he  did  It  with  malice  In 
his  heart  It  Is  not  easy  to  define  Just  what 
the  law  means  by  malice.  You  know  In  a 
general  way  what  Is  meant  when  an  act  Is 
said  to  have  been  done  maliciously.  It  de- 
notes a  condition  of  the  mind  and  heart  at 
the  time  of  the  commtesion  of  the  act.  It 
may  be  sufficient  for  the  purposes  of  this 
case  to  say,  that  when  an  unlawful  act  Is 
done  cruelly,  spitefully  or  revengefully  It  Is 
done  maliciously.  If  an  act  is  committed  by 
a  person  with  a  heart  fatally  bent  on  mis- 
chief and  In  utter  disregard  of  human  life 
It  is  committed  with  malice.  If  the  killing 
Is  done  with  a  deadly  weapon,  it  is  prc^med 
to  have  been  done  with  malice,  In  the  absence 
of  evidence  to  the  contrary. 

Ton  perceive  from  what  we  have  said,  that- 
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before  you  can  convict  the  accused  in  mtin- 
ner  and  form  a?  he  stands  Indicted  yon 
most  be  satisfied  that  be  committed  the  as- 
sault with  the  Intent  to  kill  and  that  be 
did  It  maliciously. 

[(]  We  have  endeavored  to  tell  you  in 
simple  langoage  what  is  meaot  by  malice. 
It  Is  not  necessary  to  tell  you  what  is  meant 
by  the  expression  "intent  to  murder."  It 
means  of  course  just  what  the  language  Im- 
ports, and  you  understand  that  as  well  as 
we  do.  We  do  say  that  the  intent  to  mur- 
der must  be  proved  as  fully  and  convincingly 
as  any  other  essential  element  of  the  charge. 
But  inasmuch  as  such  intent  cannot  ordina- 
rily be  proved  by  direct  evidence,  such  as 
the  confession  or  declaration  of  the  accused, 
it  must  ordinarily  be  proved,  if  proved  at 
all.  by  Indirect  or  circumstantial  evidence. 
It  is,  therefore,  the  duty  of  the  jury  to  care- 
fully consider  all  the  facts  and  circumstanc- 
es proved  in  the  case  in  order  to  determine 
whether  such  intent  existed  or  not  For  this 
purpose  the  Jury  may  consider  the  character 
of  the  assault,  the  kind  of  weapon  used,  the 
danger  of  producing  death,  and  any  other 
acts  which  show  the  condition  of  the  as- 
sailant's mind  at  the  time  the  alleged  crime 
was  committed. 

[5]  In  every  criminal  case  the  accused  is 
presumed  to  be  innocent  until  his  guilt  is 
proved  beyond  a  reasonable  doubt.  If,  there- 
fore, after  carefully  considering  all  the  evi- 
dence In  this  case  you  should  entertain  a 
reasonable  doubt  of  the  guilt  of  the  accused, 
your  verdict  should  be  not  guilty.  But,  such 
a  doubt  must  not  be  a  vague  or  mere  pos- 
sible doubt,  but  a  reasonable,  real  and  sub- 
stantial doubt,  growing  out  of  the  testi-  j 
mony ;  and  such  as  reasonable,  fair-minded 
and  conscientious  men  would  feel  constrain- 
ed to  entertain  after  oomaiderliig  all  the  evi- 
dence. 

If  you  are  not  aatisfled  from  the  evidence 
that  the  accused  committed  an  assault  upon 
the  prosecuting  witness,  your  verdict  should 
be  not  guilty.  If  you  believe  he  did  com- 
mit the  assault  but  are  not  satisfied  that 
it  was  c<»nmitted  with  an  intent  to  murder, 
yoar  verdict  should  be  gnllty  of  an  aasaalt 
only. 

If  you  are  satisfied  that  the  assault  was 
<x)mmitted  by  the  accused  maliciously,  that 
Is,  with  an  Intent  to  murder,  your  verdict 
sbould  be  goil^  In  manner  and  form  as  ln> 
dieted. 

Verdict,  guilty 

Ooonsel  for  tbe  accused  moved  for  a  new 
trial,  and  subsequently  filed  reasons  therefor, 
which  are  set  forth  In  the  opinion  of  the 
(»nrt  in  refusing  the  motion. 

PBNNEWILL,  C.  J.  (delivering  the  opinion 
of  the  court).  The  grounds  relied  on  In  the 
motion  for  a  new  trial  are  that- 


First,  tbe  verdict  was  against  tbe  «videno& 
Second,  that  the  rerdlct  was  against  ttie 
law. 

Third,  "that  the  Deputy  Attorney  General 
had  caused  warrants  to  be  issued  against  six 
of  the  witnesses  who  testified  for  tbe  defend- 
ant, charging  them  with  perjury;  that  said 
witnesses  had  been  duly  and  regularly  sum- 
moned to  appear  In  said  court,  and  in  obe- 
dience to  said  summons  had  appeared  and 
testified  and  were  on  their  way  from  the 
court  house  to  their  homes  and  had  just  step- 
ped outside  of  the  court  house  when  they 
were  seized  and  placed  under  arrest  by  Frank 
McCoy,  one  of  the  detectives  attached  to  the 
Attorney  General's  office,  and  by  a  number 
of  uniformed  police  officers  of  the  city  of 
Wilmington;  that  said  arrest  of  said  wit- 
nesses was  made  In  a  spectacular  manner  In 
the  presence  of  tbe  members  of  the  Jury  who 
had  Ijeeu  Impaneled  to  hear  the  case,  and 
who  had  heard  the  said  witnesses  testify  in 
the  case,  bnt  had  not  at  that  time  received 
the  charge  of  the  court  and  bad  not  reached 
their  verdict" 

Fourth,  that  It  was  publicly  charged  in  the 
presence  of  the  said  Jurors,  that  the  said 
witnesses  had  be«o  arrested  charged  with 
ha\-lng  committed  perjury  in  testifying  in 
the  case  which  said  Jurors  bad  at  that  time 
under  deliberation. 

Fifth,  that  the  said  arrest  of  said  witnes- 
ses at  the  time  In  which  It  was  made,  was 
unlawful  and  could  not  bnt  have  Influenced 
the  minds  of  tbe  jurors  against  tbe  defendant 
RothweU. 

Sixth,  that  said  witnesses  all  resided  with- 
in the  state  of  D^ware  and  could  have  been 
served  with  warrants  ctuu^lng  tb«u  wltb  tbe 
alleged  offense  at  any  time,  aad  there  was  no 
occasion  or  necessity  for  tbe  arrest  to  have 
been  made  in  the  manner  In  wblcta  It  was 
mad& 

That,  therefore,  there  was  a  mistrial  In 
the  above  stated  cause,  and  the  said  defend- 
ant, by  J.  Frank  Ball,  his  attorney,  prays  the 
court  that  the  verdict  In  this  case  may  be  set 
aside  and  a  new  trial  gninted. 

[I]  The  court  are  clear  in  their  opinion  and 
strong  in  their  feeling  that  tbe  arrests  should 
not  have  been  made  at  the  time  and  tn  tbe 
manner  they  were  made.  We  think  it  im- 
proper fbr  the  state  to  cause  the  arrest  of  a 
defendant's  witnesses  in  the  presence  of  the 
JniT,  during  tbe  trial  of  the  case,  and  be- 
fore tbe  rendition  of  the  verdict 

[7]  But  we  have  no  thought,  and  neither 
bas  defendants  counsel,  that  the  Deputy 
Attorney  General  intended  that  the  arrests 
should  be  so  mada  Tbe  writs  were  executed 
by  the  officers  at  an  nnfortnnato  time,  that 
is  all.  While  the  arrests  were  improperly 
made,  there  Is  no  evidence  that  the  Jury  were 
Infiuenced  in  any  way  or  to  any  extent  there- 
by. The  acts  of  the  officers  were  quite  as 
likely  to  have  created  a  feeling  of  sympathy 
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on  Che  part  of  the  Jury  for  the  prlatmer  as 
one  of  prejudice  against  him. 
^me  motion  is  refosed. 


SGHAOBIN  T.  SOHAGBIN. 
(Supreme  Court  of  Delaware.   Oct  26,  191i.) 

1.  Witnesses  (8  159*)— Oompetkhct— Teaks- 
AcnoMB  WITH  Deceased  Pebson. 

The  testimoDy  of  defendant,  in  an  action 
by  an  executrix  on  a  note  by  defendant  to  tes- 
tator, that  the  transaction  involving  the  giving 
of  the  note  was  had  with  testator  and  hia  wife, 
t]ie  executrix,  and  tliat  the  wife  originated  the 
transaction,  but  all  talked  the  matter  over,  and 
that  the  note  was  delivered  to  ber,  ehows  that 
the  transaction  was  with  decedent  in  the  pres- 
ence of  bis  wife,  and  not  with  the  wife  afi  his 
agent,  and  he  is  disQualified  by  16  DeL  Laws, 
c.  537  (Rev.  Code  1852,  amended  to  1893,  p. 
798),  from  testifying  to  any  conversation  had, 
with  testator  respecting  the  tranaaction. 

[Ed.  Note.— For  other  cases,  see  Witnesaea, 
Cent  Di?.  5§  620,  664,  666-668,  671-682;  DM. 
Dig.  S  159.*] 

2.  B11.LS  AND  Notes  (S  001*>—Acnioifa— Evi- 
dence—Matebiautt. 

In  an  action  by  an  executor  oa  a  note  giTsn 
b^  defendant  to  testator,  pursuant  to  transac- 
tiong  had  with  testator  personally,  conversations 
by  defendant  with  testator's  wife,  in  the  ab- 
sence of  testator,  prior  to  or  at  the  time  of  the 
delivery  of  the  note  to  her  In  the  presence  of 
testator,  are  Irrelevant 

[Ed.  Note.— For  other  eases,  see  Bllta  and 
Notes,  Gent  Dig.  |8  1698^^^0r;  Dec.  Dig.  { 
501.*] 

3.  Evidence  (5  471*)— OPimoH  Bvidknob— 
Conclusion  or  Witness. 

A  question  asked  a  witness  whether  one 
had  authority  to  make  an  agreement  as  agent 
of  another  was  objectionable  as  calling  for  a 
conclusion  of  law. 

lEd.  Note.--For  other  cases,  see  Eividence, 
Cent  Dig.  «  2149-4185:  Dec.  Dig.  g  471;* 
Witnesses,  Cent  Dig.  {  83S.] 

4.  WxTNESSES  (I  159*)- Transactions  with 
DxcEACTD  Pebsons— Statutes. 

The  testimony  of  a  plaintiff,  suing  as  exec- 
utrix, that  she  did  not  have  the  conversation 
with  a  witness,  who  testified  to  a  conversation 
between  herself  and  plaintifF  and  testator,  did 
not  relate  to  a  couveraation  with  testator,  and 
was  not  within  16  Del.  Laws,  c.  537  (Rev.  Code 
1852,  amended  to  1803,  p.  798),  providing  that 
In  an  action  by  executors  neither  party  shall  be 
allowed  to  testify  as  against  the  other  as  to  any 
transaction  by  decedebt. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dir.  ||  629,  664,  666-669,  671-682;  .Dec. 
Dig.  i  159.*] 

Brror  to  Superior  Gout,  New  Castle 
Connty. 

Action  by  Gertrude  Schagrin,  executrix  of 
Abraham  Sdiagrln,  deceased,  against  Charles 
W.  Sidiagrln.  Prom  a  Judgment  for  plaintiff, 
defendant  brings  error.  Affirmed. 

Summooa  case,  heard  before  PENNEWILIi, 
C.  J.,  and  WOOLLEY,  J.,  In  the  Superior 
Court  New  Castle  County,  at  January  term, 
1914,  to  recover  a  balance  alleged  to  be  due 
<m  a  promissory  note  given  by  the  defendant 
to  Abraham  Scbagrln,  deceased,  dated  De- 
cember 21,  1909. 


PENNEWILL,  C.  J.,  dharEced  the  Swer. 
Verdict  for  plaintiff. 

Whereupon  there  was  a  motion  for  a  new 
trial.  Reasons  therefor  were  filed,  and  the 
same  coming  on  to  be  heard,  the  following 
opinion  was  announced  by  the  court;  PEN- 
NEWIIJU  C.  J.,  delimlng  the  oplnifm  at  tbe 
court: 

Tbe  motion  for  a  new  trial  in  this  case  is 
based  entirely  upon  the  action  of  the  court  ia 
admitting  or  refusing  to  admit  cert^  testimouT 
offered  in  evidence. 

It  is  contended  by  the  defendant: 

First:  That  the  statute  providing  "that  ac- 
tions or  proceedings  by  or  against  executors, 
administrators,  or  guardians,  in  which  judg- 
ment or  decree  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with  or 
statement  by  tbe  testator,  intestate  or  ward 
unless  called  to  testify  thereto  by  Uie  opposite 
party,"  does  not  apply  to  conversations  had 
with  the  agent  of  the  deceased. 

Numerous  authorities  are  cited  in  support  of 
this  proposition,  and  they  may  be  entirely 
sound,  and  fully  sustain  defendant's  contention. 
We  express,  however,  no  opinion  upon  tbe 
soundness  of  the  proposition  for  which  be  con- 
tends, because  no  such  general  question  b  raised 
by  the  foots  In  this  case. 

The  testimony  held  to  be  inadmissible  was 
offered  to  ahow  statements  and  transactions  of 
the  wife  of  the  testator  (claim^  to  be  his 
agent),  made  in  his  presence,  and  he  participat- 
ing in  the  conversation  earned  on  at  the  time 
the  statements  and  transactions  were  made. 

The  defendant  was  asked  the  following  ques- 
tion: "Was  this  transaction,  tbe  giving  of  this 
note,  with  your  brother  (the  testator),  or  with 
bis  wife?"  Answer:  "Both  together.  They 
were  sitting  right  there.  She  origmated  it;  she 
started  it;  and  I  went  inside  and  the  whole 
three  of  us  talked  the  matter  over." 

Assuming  for  tbe  present  that  the  testator's 
wife  was  nis  agent,  authorized  to  mabe  the 
agreement  and  accept  the  note  in  question,  we 
are  clearly  of  the  opinion  that  the  transaction 
offered  in  evidence,  as  shown  by  the  at>ove 
question  and  answer,  was  a  transaction  of  tbe 
testator  within  the  meaning  of  said  statute. 
Even,  if  it  was  with  the  agent  it  was  also,  at 
the  same  time  and  to  the  same  extent,  with  tbe 
principal,  the  deceased,  and,  therefore  within 
the  letter  as  well  as  the  spirit  and  policy  of  the 
law.  It  is  true  the  agent  is  living  and  could 
testify  in  the  case,  but  that  does  not  alter  the 
fact  that  the  transaction  was  with  the  deceased 
and  within  the  terms  of  the  law. 

The  following  question  was  asked  the  defend* 
ant: 

"Did  you  ever  have  any  conversation  with 
the  wife  of  Abraham  Schagrin  prior  to  the  de* 
livery  of  this  note,  with  respect  to  this  note?" 

This  was  held  inadmissible,  first  because  in 
view  of  the  defendant's  previous  testimony  it 
was  reasonable  to  believe  it  was  on  the  same 
occasion  as  when  the  testator  was  present,  and, 
therefore,  covered  by  the  previous  ruling;  and 
second,  because  the  crucial  time  was  when  tbe 
note  was  delivered  and  the  contract  made.  Any 
conversation  with  the  alleged  agent  prior  to 
that  time  was  Immaterial. 

The  defendant's  second  proposition  is  the  fol- 
lowing : 

"That  there  was  sufficient  evidence  admitted 
in  this  cose  to  warrant  the  courtjn  submitting 
to  the  jury  the  question,  wheuier  Gertrude 
Hc')iaf;rin,  the  wife,  was  authorised  bjr  Abraham 
Schagrin,  the  husband,  to  act  for  him  in  this 
matter." 

The  evidence  relied  upon  to  establish  the 
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agency  of  the  wife  may  be  fairly  shown  by  quot- 
iBf  the  foUowinff  from  the  record: 

"Q.  What  was  the  condition  of  yonr  brother 
at  the  time  this  note  was  given?  A.  He  was 
in  a  very  nervous  state  ;  very  sick.  Q,  Was  he 
5tt  bed  or  not?  A.  No ;  he  was  sitting  np  in  a 
big  rocking  chair.  Q.  Prior  to  tbat  time  oo  you 
know  who  transacted  his  business?  A.  Mrs. 
Schagrin,  bis  wife.  She  had  power  of  attorney 
from  him.  Q.  To  transact  his  business?  A. 
Sign  all  of  ots  checks  and  everything  else. 
*  *  *  Q.  At  the  time  of  Oils  transaction  do 
you  or  not  know  whether  fala  wife  had  full  pow- 
er and  authority  to  make  a  transaction  of  this 
kind  with  you?** 

Respecting  the  last  question  the  court  held, 
and  correctly  we  think,  that  it  was  not  the 
proper  way  to  prove  agency.  It  was  asking  for 
a  conclusion  of  law  rather  than  for  facts  which 
the  court  might  consider  sufficieut  or  insuffi- 
cient to  establish  agency  if  the  Jury  believed 
them  to  be  proved. 

It  it  a  principle  of  law  which  will  not  be  dis- 
puted, that  whether  certain  acts  or  admissions, 
if  proved,  will  or  will  not  establish  agency  is  a 
question  of  law  for  the  court  to  decide,  and 
whether  such  acts  or  admissions  are  proved  is 
a  question  of  fact  for  the  jury  to  determine. 

It  appears  from  the  testimony  above  given 
that  the  testator's  wife  had  a  power  of  attor- 
ney for  the  transaction  of  her  husband's  busi- 
ness, but  the  same  was  not  produced,  called  for, 
or  the  terms  thereof  shown.  If  the  authority 
of  the  agent  is  in  writing  it  should  be  produced, 
or  the  inability  to  produce  it  shown,  before  any 
other  testimony  is  admissible  to  prove  the  agen- 
cy. Because  of  the  failure  to  do  this  we  are  of 
tne  opinion  that  no  tacts  were  shown  which,  it 
provM,  would  have  established  the  authority 
of  the  wife  of  the  testator  to  transact  his  gen- 
eral business.  And,  moreover,  even  if  she  had 
authority  to  transact  his  ordinary  business, 
there  was  no  testimony  offered,  which,  if  prov- 
ed, would  have  been  sufficient  to  authorize  her 
to  transact  the  particular  business  in  point,  to 
wit:  to  make  the  agreement  and  accept  the  note 
in  question. 

We  think,  therefore,  that  even  If  the  question 
of  agency  was  material,  there  was  no  testi- 
mony offered  which  was  competent  to  prove  it. 

Third:  The  defendant  contends:  "That  the 
question  asked  the  plaintiff  by  her  counsel  when 
she  was  recalled  in  rebuttal  is  a  violation  of 
the  statute  above  jinoted  in  that  it  permitted 
tile  plaintiff  to  deny  a  convmatlon  which  a 
witness  for  the  defendant  claims  to  have  had 
with  the  deceased." 

The  question  here  referred  to  was  as  follows: 

"You  beard  the  testimony  of  Mrs.  Harris  as 
to  the  coaversation  which  she  says  took  place 
between  her,  yourself  and  your  husband  at  the 
husband's  house  sometime  between  the  date  of 
the  execution  of  this  note  and  the  date  of  your 
husband's  death  (the  date  not  being  exactly 
fixed)  In  which  she  says  tliat  you  or  yonr  hn's- 
band  there  told  her  that  the  taaing  of  this  note 
from_  Charley  Schagrin  was  for  the  purpose  of 
making  him  the  claimant  against  her  for  the 
91,000  protested  note.  Did  you  have  any  such 
conversation  with  Mrs.  Harris?" 

The  court  permitted  the  witness  to  answer, 
and  she  said:  "I  did  not." 

It  Is  not  denied  by  the  defendant  that  Mrs. 
Earris  gave  the  testimony  embodied  in  this 

Jiuestion,  but  the  point  made  is,  that  the  de- 
endant  being  precluded  by  the  statute  from 
testifying  respecting  any  statement  or  transac- 
tion made  by  the  deceased,  the  plaintiff  is  like- 
wise prevented  from  giving  testimony  as  to  a 
statement  or  transaction  made  by  the  deceasedj 
or  by  his  wife,  in  his  presence. 

The  testimony  given  by  Mrs.  Harris,  and 
which  the  plaintiff  sought  to  contradict,  was  | 
admissible  because  she  was  not  a  par^  to  the 
action.    No  valid  objection  to  her  testimony  I 


could  be  made  by  the  plaintiff;  and  it  cannot 
be  possible  that  the  plalntifT  is  prevented  from 
denying  that  she  had  a  particular  conversation 
with  a  witness  for  the  defendant  which  said 
witness  testified  she  did  have. 
The  motion  for  a  new  trial  is  overruled. 

Argued  before  CURTIS,  Ch.,  and  BOTCE, 
CONRAD,  and  RICE,  JJ. 

Daniel  O.  Hastings,  of  Wilmington,  for 
plaintiff  in  error.  Robert  H.  Richards  and 
Aaron  Finger,  both  of  WUmlngton,  for  de- 
fendant in  error. 

Action  by  Gertrude  Schagrin.  executrix  ot 
Abraham  Schagrin,  deoeaaed,  against  Charles 
W.  Schagrin.  to  reeover  the  balance  alleged 
to  be  due  <m  a  promlasOTy  note  Cor  91,000. 
made  the  defendant  below  to  the  deceased, 
in  his  lifetime,  to  wit:  December  1,  1909. 
The  executrix  was  the  wife  of  the  deceased 
who  was  a  brother  of  the  maker  (tf  .the  note. 
Judgment  for  plaintiff  below  affirmed. 

The  assignments  of  error  relied  nptm  and 
the  questitms  presented  applicable  thereto  ap- 
pear in  the  opinion  ot  the  court. 

BOYCB,  J.,  deUvering  the  opinion  of  the 

court: 

This  action  of  assumpsit  on  a  promissory 
note  was  brought  In  the  court  below  by  Ger- 
trude Schagrin,  executrix  of  Abraham  Scha- 
grin, deceased,  against  Charles  Schagrin. 
The  plalntilt  bad  a  verdict,  and  the  case  is 
here  on-a  writ  of  error  sued  out  by  ftie  de- 
fendant 

11}  The  first  assignment  of  errors  relates 
to  the  rulings  of  the  court  below  In  refusing 
to  permit  the  defendant  to  answer  the  follow- 
ing auesttons: 

(1)  Q.  "On  what  conditions  did  you  deliver 
this  note  to  Mrs.  Schagrin?" 

(2>  Q.  "I  will  now  renew  my  queetton— who 
made  the  first  proposition  to  you  to  give  this 
note;  Scliagrin  nimself,  or  Ids  wife,  this  plain- 
tiff?" 

(3)  Q.  "Did  you  ever  have  any  conversation 
with  the  wife  of  Abraham  Schagrin  prior  to 
the  delivery  of  this  note  with  rrapect  to  this 

note?" 

(4)  Q.  "I  will  ask  you  this  question  (which 
don't  answer,  until  counsel  has  an  opportunity 
to  object) — was  the  agreement  to  make  this 
note  made  between  you  and  your  brother  or 
between  you  and  your  brothers  wife?" 

(5)  Q.  Did  you  have  any  conversation  with 
her  at  the  time  you  paid  that  $500?" 

(6)  Q.  "At  the  time  of  this  transaction  do 
you  or  not  know  whether  his  wife  had  fnll 
power  and  authority  to  make  a  transaction  of 
this  kind  with  yonf 

The  second  assignment  of  errors  relates  to 
the  ruling  of  tbe  court  below  in  permitting 
the  plaintiff  to  give  the  following  testimony: 

"Q.  Ton  heard  the  testimony  of  Mrs.  Harris 
as  to  the  conversation  which  she  says  took 
place  l>etween  her,  yourself  and  your  husband 
at  the  husband's  house  sometime  between  the 
date  of  the  execution  of  this  note  and  the  date 
of  your  husband's  death  (the  date  not  being 
exactly  fixed)  in  which  she  saya  that  you  or 
your  husband  there  told  her  that  the  taking 
of  this  note  from  Charles  Schagrin  was  for 
the  purpose  of  making  him  the  claimant 
against  her  for  the  91,000  protested  note? 
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Did  you  bflve  any  sacb  coHrersation  with  Mrs. 

Harris? 

"Q.  Did  jfn  bave  that  conTeraatloii  Tith 
Mrs.  Harrix? 
"A.  No,  sir;  I  did  not" 

In  explanation  of  thin  last  question,  we 
may  say:  Mrs.  Harris  Is  the  sister  of  Abra- 
ham and  Cbarlea  SchagrlD.  The  claim  of 
the  defendant  below  was  that  Mrs.  Harris 
being  indebted  to  Abraham  on  her  promis- 
sory note  for  $1,000,  he  was  induced  to  give 
his  note  to  Abraham  for  a  like  sum  In  ex- 
change for  Mrs.  Harris'  note  to  him;  but 
lie  was  not  to  pay  his  brother  Abraham  any- 
thing unless  and  until  he  had  collected  the 
money  from  her  on  her  note  to  him. 

Chapter  537,  volume  16,  Laws  of  Z)elaware, 
Bevlsed  C3ode,  p.  798,  proTides: 

"  ♦  •  •  That  in  actions  or  proceedings  by 
or  againat  executors,  administrators,  or  guardi- 
ans u  whidi  Judgment  or  decree  may  be  ren- 
dered for  or  against  tAem,  neldier  par^  shall  be 
allowsd.to  testify  against  the  other  as  to  any 
transaction  with  or  statement  by  the  testator, 
intestate  or  ward  nnlesa  called  to  testify  there- 
to by  the  opposite  party." 

Counsel  for  the  defendant  below  present- 
ed several  proposltlona  In  support  of  his 
contention  that  the  court  below  erred  In  re- 
jecting the  said  several  questions  proponnd- 
ed  by  htm.  We  deem  it  unnecessary  to  con- 
sider all  of  them.  Confining  the  opinion  of 
the  court  to  the  assignmenta  of  error,  it  is 
sufficient  to  say  that  it  was  urged,  In  sub- 
stance, that  the  said  statute  does  not  apply 
to  transactions  with  or  statements  by  an 
agent  of  the  deceased;  that  there  was  suf- 
ficient evidence  before  the  court  to  show 
that  Gertrude  Schagrin  was  the  agent  of  her 
husband  in  procuring  the  note  sued  upon; 
that  the  presence  of  the  deceased  when  the 
note  was  delivered  to  his  wife  does  not  take 
the  case  out  of  the  rule  permitting  transac- 
tions with  and  statements  by  an  agent  to  be 
shown.  Whether  Mrs.  Schagrin  was  the 
agent  of  her  husband  and  had  authority 
from  him  to  transact  his  general  business 
while  he  was  sick,  and  particularly  the  kind 
of  transaction  in  question,  seems  Immaterial 
and  Irrelevant  in  the  light  of  the  testimony 
of  the  defendant  below  In  relation  to  the  glr- 


(Det 

ing  of  the  note  to  his  brother,  the  deceased, 
viz.: 

"Q.  Was  this  transaction,  the  nving  of  this 
note,  witb  your  brother  or  with  nis  wife? 

"A.  Both  tog;ether.  Tbey  were  sitting  right 
there,  she  originated  it;   she  started  it;  and 

1  went  inside  and  the  whole  three  of  as  talk- 
ed the  matter  over. 

**Q.  To  whom  did  you  deliver  this  note  aft^ 
erwards  made  by  yon? 
"A.  To  Mrs.  ScbagriD,  r^ht  there.'* 

This  testimony  is  conclusive.  It  unmistak- 
ably shows  that  the  transaction  was  with  the 
deceased,  in  the  presence  of  his  wife,  and 
not  with  the  latter  as  his  agent  So  that 
with  respect  to  the  transaction,  any  relation 
of  principal  and  agent  which  may  have  ex- 
isted between  the  deceased  and  his  wife  was, 
for  the  time  at  least,  suspended.  MUler  t. 
StebMns,  77  Vt  183,  59  Atl.  844. 

The  making  and  delivery  of  the  note  by 
the  defendant  below  having  been  concluded 
with  the  deceased,  the  statute  disqualifies 
the  defendant  from  testifying  to  any  conver- 
sation had  with  the  deceased  respecting  the 
transaction.   Mitchell's  Adm'r  v.  Woodward, 

2  Marv.  311,  43  Atl.  165;  Lodge  v.  Fralm, 
5  PennewlU,  353,  63  AtL  233;  Robinson  r. 
Pumell,  6  Pennewill,  444,  62  AtL  149. 

[2]  Conversations  had  by  the  defendant 
with  the  wife,  In  the  absence  of  her  hus- 
band, prior  to,  or  at  the  time  of  the  delivery 
of  the  note  to  her  in  the  presence  of  the 
husband  as  testified  to  by  the  defendant,  are 
immaterial  and  irrelevant.  For  reasons  aa- 
signed  the  court  below  did  not  err  in  ex- 
eluding  the  first  five  questlona 

[3]  The  sixth  question  which  was  exclud- 
ed is  objectionable  In  that  it  calls  for  a  con- 
clusion of  law  rather  than  for  facts;  and 
Inhere  was  no  error  hi  rejectins  It 

[4]  The  questions  and  answers  which  are 
the  grounds  for  the  second  assignment  of 
ror  relate  to  an  alleged  .conversation  with 
Mrs.  Harris  and  not  with  the  deceased,  and 
are  clearly  outside  of  the  purview  of  the 
statute. 

We  find  no  substantial  error  In  the  record 
of  the  trial  below,  and  the  judgment  oC  ttik 
court  below  is  affirmed. 
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GONIiBT  et  aL  T.  HUNTOON  et  al. 
(No.  290.) 

(Supreme  Ooort  of  Rhode  Island.  '  Jan.  27, 

1915^ 

1.  Abateubht  akd  Bevxtax.  <H  72,  78*)  — 
FoBEXON  ADUimnBATOB— 'Right  to  Sue. 

In  the  absence  of  a  permisslTe  statnte,  the 
authority  of  an  executor  or  administr&tor  to 
sue  as  tbe  personal  representative  of  his  de- 
cedent, or  the  liability  of  such  representative 
to  be  sued  in  that  CBi;>aci^,  is  restricted  to 
actions  brought  respectively  by  or  against  hitiM 
in  tbe  courts  of  tbe  state  wherein  admiaistra- 
tion  was  granted  to  him,  and  an  action  com- 
menced in  favor  of  or  against  a  person  in  his 
lifetime  cannot  be  prosecuted  or  defended  after 
bis  death  by  his  personal  administrator  ap- 
pointed in  a  state  other  than  that  of  the  forum. 
[Bd.  Note.— For  other  cases,  see  Abatement 

and  Revival,  Cent.  Dig.  H  877-^;  Dec  Dig 

H  72,  73.»] 

2.  Abatement  and  Revival  (8  73*)— Fobeion 
Executors — Right  to  Defend—Statutes. 

Gen.  Laws  1909,  c.  318,  S  6,  provides  that, 
wbere  a  party  to  an  action  shall  die  before 
final  judgment,  his  executor,  if  the  cause  of 
action  survives,  may  prosecute  or  defend  the 
same  to  final  judgment,  and  section  6  declares 
that,  if  an  executor  shall  neglect  to  appear  after 
being  duly  notified,  or  if,  having  appeared, 
judgment  shall  pass  against  him,  the  court  may 
enter  judgment  against  the  estate  in  the  bands 
of  the  executor,  etc  Held  that,  since  Gen. 
LavFB  1909,  c.  312,  8  29,  prescribe  the  proce- 
dure under  which  a  foreigii  executor  may  ob- 
tain authority  to  sue  In  his  representative  ca- 
pacity,, chapter  318,  SI  5,  6.  does  not  apply 
to  foreign  executors  or  adminlatrators,  nor  au- 
thorize their  joinder  as  defendants  in  a  suit 
against  their  testator. 

[Ed.  NQte.~For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  403-411,  417-428: 
Dec.  Dig.  g  73  •] 

8.  ABi.TEUCNT  AND  ReVIVAI.  (|  58*)-<:AUSEa 

OF  Action— SuBvivAL. 

A  suit  to  restrain  defendants,  stockholders 
of  a  corporation,  from  removing  its  books  and 
papers  from  the  jurisdictioii  of  the  coar^  did 
not  survive  the  death  of  one  of  the  defendants 
against  bis  executors. 

(Bd.  Note.— For  other  cases,  see  Abatement 
and  Reviral,  Cent  Dig.  SS  294-309;  Dec  Dig. 


4.  Appeal  and  Ebrob  ((  334*)  —  Parties— 
Necessabt  Partzeb  —  Executors  of  De- 
ceased Defendant. 

Wliere  suit  was  brought  against  several  < 
stockholders  of  a  corporation  te  restrain  them 
from  removing  its  books  and  papers  from  the 
jurisdiction  of  the  court,  and  an  appeal  was 
taken  from  a  decree  sustaining  a  demurrer  of 
one  defendant,  and  dismissing  the  bill  as  to  him, 
the  executors  of  another  defendant  who  died 
pendente  lite  were  not  necessary  parties  to  the 
appeal,  but  the  death  should  have  been  suggest- 
ed in  tbe  superior  court  and  an  attempt  made 
to  bring  in  uie  proper  parties  to  represent  his 
estate  prior  to  the  hearing  on  the  demurrer 
and  the  entry  of  the  decree,  each  of  which  post- 
dated bis  death. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  1848.  1861-18&:  Dec 
Dig.  i  334.*3 

Bill  by  John  Conley  and  others  against 
William  O.  Huntoon  and  others.  A  demnr- 
rer  having  been  snstained  and  the  bill  bav- 
ing  been  dismissed  as  to  respondent  Harrison 
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B.  Huntoon,  complainants  appealed,  and,  hav- 
ing suggested  the  death  of  Edwin  MUner, 
moved  that  the  foreign  executors  of  bis  will 
be  notlfled  to  appear  and  defend  the  vpeal. 
Motion  denied. 

J.  Jerome  Hahn  and  James  B.  LittleBeld, 
both  of  Providence,  for  complainants.  Mi- 
chael J.  I^nch,  of  Frovid^ice,  amicus  curUe. 

SWEETLAND,  J.  The  above-entitled  bill 
in  equity  was  brought  against  William  C. 
Huntoon,  Harrison  B.  Huntoon,  and  John  S. 
Murdock,  of  the  city  of  Providence,  in  this 
state,  and  Edwin  Mllner,  of  the  town  of  Moo- 
sup,  in  the  state  of  Connecticut.  The  amend- 
ed bill  alleges  that  the  complainants  recov* 
ered  judgment  against  the  Babcock  OU  Com- 
pany, a  corporation,  which  Judgment  remains 
unsatisfled ;  that  the  complainants  have 
brought  an  action  at  law  against  said  Edwin 
Milner  as'  a  stockholder  of  said  Babcock  Oil 
Company  to  recover  from  Mild  Milner  the 
amount  due  upon  said  judgment;  and  that 
the  first  three  respondents  named  above  have 
possession  of  the  books  and  papers  of  said 
company,  as  officers  of  said  Babcock  Oil  Com- 
pany. It  la  not  alleged  that  the  respondent 
Milner  has  possession  of  any  of  said  books 
and  papers.  The  sole  prayer  of  the  bill  is 
that  the  respondents  be  enjoined  from  re- 
moving the  books  and  papers  of  said  corpora- 
tion from  and  out  of  .the  jurisdiction  of  the 
superior  court  The  respondent  Harrison  B. 
H  unto  Ml  demurred  to  the  amended  bUL  ^e 
superior  court,  by  its  decree  entered  February 
24,  1914,  sustained  said  demuirer  and  dis- 
missed said  bill  as  to  the  respondent  Harri- 
son B.  Huntoon.  The  complainants  have  ap- 
pealed to  this  court  from  said  decree.  In  this 
court  amicus  curiae  has  suggested  the  death 
of  said  Edwin  Milner  at  Plalnfldd,  in  the 
state  of  Connecticut,  on  February  1^  1914, 
Ave  days  before  the  entry  of  said  decree  ap- 
pealed from,  and  has  further  represented  to 
this  court  that  said  Edwin  Milner  at  the 
time  of  his  death  was  a  resident  of  the  state 
of  Oonnecticnt,  and  that  be  left  a  will  which 
has  been  probated  in  the  probate  court  ot 
said  town  of  Plainfleld.  The  cause  Is  now  be- 
fore us  upon  the  complainants'  motion  that 
Horatio  A.  Hunt,  Harry  B.  Milner  and  Frank 
W.  TlUlnghast,  executors  of  the  will  of  Ed- 
win Milner,  deceased,  appointed  by  said  pro- 
bate court  of  Plainfleld,  be  notlfled  by  this 
court  to  appear  and  take  upon  themselves  the 
defense  of  this  cause.  The  question  argued 
before  us  at  the  bearing  on  said  motion  was 
as  to  the  right  of  a  foreign  executor  or  ad- 
ministrator to  defend  an  action  in  this  state 
in  his  representative  capacity,  and  as  to  the 
power  of  the  conrts  of  this  state  to  compel 
a  foreign  executor  or  administrator  to  take 
upon  himself  the  defense  of  a  suit  commenced 
in  this  state  against  bis  testator  or  intestate 
in  the  lifetime  of  such  testator  or  Intestate. 

[1]  The  general  rule  is  that  in  the  absence 
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of  a  permissive  statute,  the  authorlt;  of  an 
executor  or  administrator  to  sue  aa  the  per- 
sonal representative  of  a  decedent,  or  the 
liability  of  such  pergonal  representative  to  be 
sued  in  that  capacity,  Is  restricted  to  actions 
brought,  respectively,  by  or  against  him  In 
the  courts  of  the  state  wherein  admlnistra- 
tloD  was  granted  to  him.  Further,  the  gen- 
eral rule  Is  that  an  actlm  commenced  in 
favor  of  or  against  a  person  In  his  lifetime 
cannot  be  prosecuted  or  deifended  after  bis 
death  by  his  personal  representative  apiwiut- 
ed  In  a  state  oth&e  than  that  of  the  forum. 
Vaughan  v.  Northup,  15  Pet  (40  U.  S.)  1, 
10  U  Ed.  639;  Judy  v.  EeUey,  11  lU.  211,  50 
Am.  Dec.  455;  Jeilers<m  v.  Beall,  117  Ala. 
436,  23  South.  44,  67  Am.  St  Bep.  177;  Bur- 
ton T.  Williams,  63  Neb.  431,  88  N.  W.  765. 

[2]  As  a  warrant  for  their  motion  the  com- 
plainants urge  the  provisions  of  sections  5 
and  6,  c.  318,  Gen.  Laws  1909.  These  sec> 
tions  are  as  follows: 

"Sec.  S.  In  case  any  action,  suit,  or  proceed- 
ing is  commenced  or  sliolt  be  pending  in  any 
court,  and  either  party  shall  die  before  final 
Judgnieut,  the  executor  or  administrator  of 
such  deceased  person,  or  liis  Buccessor  in  case 
the  deceased  was  acting  in  a  representative  ca- 
pacity, may,  if  the  cause  of  action  survives, 
prosecute  or  defend  such  action,  suit,  or  pro- 
ceeding to  final  jud^ent. 

"Sec.  6.  If  an  executor,  administrator,  or 
guardian  shall  neglect  to  appear  and  take  u^on 
himself  the  prosecution  or  defense  of  an  action 
suit,  or  proceeding  as  aforesaid,  being  duly 
notified  thereof  by  order  of  the  court  where  the 
same  shall  be  pending,  or  if,  having  appeared 
and  become  a  party  thereto,  judgment  shall  pass 
against  such  executor,  administrator,  or  gnard- 
ian,  the  court,  subject  to  the  provisions  of  sec- 
tion thirty-seven  chapter  three  hundred  four- 
teeu,  may  enter  Judgment  against  the  estate  in 
the  hands  of  the  executor,  administrator,  or 
guardian,  and  the  like  process  shall  be  had 
thereon  as  if  the  action,  suit,  or  proceeding  had 
1>een  originally  commenced  against  bim  in  his 
said  capacity." 

The  contention  of  the  complainants  Is  that 
the  provisions  of  these  sections  of  the  stat- 
ute apply  to  foreign  executors  and  adminis- 
trators as  well  as  to  those  appointed  within 
this  state.  We  do  not  consider  that  to  be 
the  proper  construction  of  these  sections. 
The  provisions  of  the  rest  of  chapter  318 
clearly  relate  to  executors  and  administra- 
tors appointed  by  probate  courts  In  this 
state.  In  the  sections  In  question  there  Is 
no  express  language  extending  their  provi- 
sions to  foreign  executors  or  administrators, 
and  we  are  of  the  opinion  that.  If  It  had 
been  the  Intention  in  these  sections  to  vary 
the  well-recognized  rules  which  we  have 
stated  above,  the  Legislature  would  have 
done  so  directly  and  explicitly,  and  would 
not  have  left  such  intention  to  be  Inferred 
from  a  doubtful  construction  of  the  general 
language  employed.  Furthermore,  section  29, 
c  312,  Gen.  Laws  1000,  has  explicitly  pre- 
scribed the  procedure  tinder  which  a  foreign 
executor,  or  administrator  may  obtain  au- 
thority to  demand,  sue  fbr,  and  recover,  in 
his  represCTtative  capacity,  personal  propei> 


ty  belonging  to  or  debts  due  to  his  testator 
or  intestate  in  this  state ;  such  procedure  be- 
ing surrounded  by  safeguards  intended  to 
protect  the  rights  of  credltom  In  this  state. 
The  authority,  under  the  statute,  to  take 
possession  of  assets  in  this  state  and  remove 
them  to  another  jurisdiction  la  granted  to 
a  foreign  executor  or  administrator  as  a 
matter  of  comity  extended  to  the  tribunals 
and  officers  of  another  state.  Onr  statute, 
however,  has  not  explicitly  given  authority 
or  prescribed  the  procedure  for  suits  against 
a  foreign  executor  or  administrator,  and  has 
not  explicitly  provided  that  salts  commenced 
in  this  state  against  a  nonresident  in  his  life- 
time and  pending  at  his  death  may  be  reviv- 
ed against  his  personal  representative  ap- 
pointed in  another  state.  Such  proceedli^s, 
if  the  same  had  been  prescribed,  would  In 
most  Instances  amount  to  an  attempt  to  con- 
trol the  application  of  assets  out  of  the  Ju- 
risdiction of  the  courts  of  'this  state,  and 
would  be  an  unfriendly  Interference  with  the 
settlement  of  estates  in  other  JorlBdictlons. 

This  court;  In  Connor  v.  N.  T.,  N.  H.  & 
H.  B.  B.  Co.,  28  B.  I.  560,  563,  68  AtL  481, 
482  ttS  L.  B.  A.  [N.  S.]  1252,  13  Ann.  Caa. 
1033).  although  considering  a  question  relat- 
ing to  executors  and  administrators  different 
from  the  one  now  before  us,  .uses  ttie  follow- 
ing general  language: 

"We  are  constrained  to  hold  that  a  statute, 
when  it  names  an  official,  must  be  construed  to 
refer  to  one  appointed  by  the  same  sovereignty 
which  enacts  and  enforces  the  statute,  unless 
such  construction  manifestly  violates  the  con- 
texL ' 

The  complainants  present  as  an  authority 
for  their  contention  the  case  of  Vaughn  v. 
Sturtevant,  7  B.  I.  372.  In  the  statement  of 
that  case  It  appears  that  the  defendant 
Sturtevant  was  a  resident  of  Massachusetts; 
that  he  died  while  the  suit  was  pending ;  and 
that  his  administrator  appeared  and  was  per- 
mitted, to  take  upon  himself  the  defense  of 
said  suit  under  a  statutory  provision  identi- 
cal with  that  contained  in  section  5,  c.  SIS, 
Gen.  Laws  1909.  The  question  then  before 
the  court  was  different  from  that  before  us; 
but  the  complainants  argue  that  the  action 
of  the  court  In  permitting  the  defendant's 
administrator  to  take  upon  himself  the  de- 
fence of  the  suit  was  a  recognition  of  the 
power  and  the  duty  of  a  foreign  executor  or 
administrator  to  defend  a  pending  suit  com- 
menced In  this  state  against  bis  decedent  in 
the  decedent's  lifetime.  The  reported  case  is 
silent  as  to  the  place  of  the  appointment  of 
the  administrator  of  Sturtevant  The  com- 
plaints Infer  from  the  other  facts  stated  In 
the  reported  case  that  said  administrator  was 
appointed  In  the  commonwealth  of  Massachn* 
setts.  It  ni)i)ears,  however,  by  reference  to 
the  papers  iii  the  case  on  file  In  the  clerk's 
office  of  this  court.  In  the  statement  of  facts 
agreed  to  by  the  plaintiff  and  the  administra- 
tor, that  the  defendant  died  while  the  action 
against  him  was  pending  and  that  "on  the 
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29th  day  of  NoTember,  1862,  letters  of  ad- 
minlatratloD  on  the  defendant's  estate  in 
Rhode  Island  were  Issued  by  the  court  of 
probate  of  Oranston.to  Daniel  W.  Vaughan, 
of  Providence,  H.  I.,  and  on  the  26th  day  of 
December  following  he  appeared  and  took 
upon  himself  the  defense  of  this  suit." 
Vaughn  V.  Sturtevant  therefore  falls  to  sup- 
port the  complainants  as  an  authority. 

From  these  considerations  we  are  of  the 
opinion  that  the  provisions  of  chapter  318,  SS 
5,  6,  do  not  apply  to  executors  and  adminis- 
trators appointed  in  other  Jurisdictions. 

[3]  Whatever  we  might  have  held  as  to  the 
construction  of  these  sections  In  regard  to 
the  point  we  have  been  considering,  said  sec- 
tions would  not  apply  to  the  matter  before 
us,  as  the  cause  of  action  against  said  Milner 
In  the  suit  at  bar  does  not  Burvlve.  The 
prayer  of  the  bill  is  that  the  respondent  may 
be  enjoined  from  removing  the  books  and 
papers  of  said  corp<xratlon  out  of  the  Jurisdic- 
tion of  the  superior  court  If  said  Milner,  in 
his  lifetime,  had  been  in  pes  session  of  any 
such  books  or  papers,  which  foot  Is  not  aver- 
red in  the  bill,  the  same  would  not  pass  to 
the  custody  of  his  executors  In  their  rei»esen- 
tatlve  character.  The  act  which  the  com- 
plainants seek  to  enjoin  is  of  such  a  personal 
character  that  it  does  not  snrvlve  against  the 
executors  of  the  will  of  said  Hllner. 

[4]  Furthermore,  whatever  view  we  might 
have  taken  as  to  the  matters  already  consid- 
ered herein,  we  would  not  grant  the  complain- 
ants* motion,  as  the  executors  of  said  Milner 
are  not  necessary  parties  to  the  appeal  before 
us.  The  apt>eal  Is  from  the  decree  of  the 
superior  court  sustaining  the  demurrer  of  the 
respondent  Harrison  B.  Hnntoon  and  dis- 
missing the  bill  as  to  talm.  Said  decree  does 
not  affect  the  estate  of  said  Milner ;  and  said 
appeal  can  proceed  In  this  court  without  re- 
quiring the  appearance  of  his  executors.  If 
the  representatives  of  the  estate  of  said  Mil- 
ner are  necessary  parties  to  the  proceedings 
Involved  In  this  appeal,  the  death  of  said  Mil- 
ner should  have  been  suggested  In  the  superi- 
or court,  and  the  attempt  made  to  bring  in 
the  proper  parties  to  represent  his  estate 
previous  to  the  hearing  on  said  demurrer  and 
the  entry  of  said  decree  in  the  superior  court, 
each  of  which  appears  from  the  record  to  have 
been  subsequent  to  his  death. 

The  complainants'  motion  is  denied. 


STATE  V.  SCHOPPB. 

(Supreme  Judicial  Court  of  Maine.    Jan,  28, 
lfil5.) 

1.  iNTOXiCATmo  Liquors  ({  248*>— Searches 
AND  Seizures— CouPLAiHT. 

A  complaint,  made  by  a  deputy  sheriff, 
statin?  on  oath  that  he  believed  that  on  that 
day  intoxicating  liquors  were  unlawfully  kept 
and  deposited  by  S.  in  the  "dwelling  house  or 
hotel"  and  its  appurtenances  occnpied  by  him, 
the  situation  of  which  was  therein  described,  B. 


not  being  authoriMd  to  sell  liquors,  that  each 
Uquoia  were  Intended  for  sale  by  S.  in  vola- 
tion  of  law,  that  affiant,  bein^  duly  qualified  and 
authorized  by  law  to  seize  intoxicating  liquors 
kept  and  deposited  for  unlawful  sale  by  virtue 
of  a  warrant,  found  upon  such  premise  a  suit 
case  containing  bottles  of  whisky  deposited  and 
intended  for  unlawfid  rale,  and  that  by  virtue 
of  auch  authority  he  seized  such  liquors  to  be 
kept  in  a  safe  place  for  a  reasonable  time  and 
was  still  keeping  them,  was  sufficient  to  author- 
ize a  warrant  for  the  seizure  of  tbe  liquors  un- 
der Rev.  St.  c.  29^  }  48,  providing  that,  where 
an  officer  may  seize  intoxicating  liquors  upon 
a  warrant,  he  may  seize  them  without  a  war- 
rant and  keep  thom  in  some  safe  place  for  a  rea- 
sonable time  until  be  can  procure  such  warrant, 
notwithstuudiog  section  52,  providing  that  no 
warrant  shall  be  issued  to  search  a  dwelling 
house  occupied  as  such  unless  it  or  some  part 
thereof  is  used  as  an  inn  or  shop  or  for  pur- 
poses of  traffic  or  unless  the  magistrate  is  sat- 
isGed  by  evidence,  and  so  alleges  in  the  warrafit, 
that  intoxicating  liquor  is  kept  in  such  liouse 
or  its  appurtenances,  intended  for  sale  in  vio- 
lation of  law,  as  the  complaint  conformed  with 
substantial  accuracy  to  the  form  prescribed  by 
statute,  and  the  description  of  the  place  where 
tbe  lignors  were  found  was  merely  preliminaiy 
and  did  not  constitute  a  description  of  the  of- 
fense alleged  to  have  been  committed. 

[Ed.  Note.— For  other  cases,  see  IntozicatUig 
I^uors,  Cent.  Dig.  H  368-375;  Dec  Dig.  1 

2.  Intoxicating  Liquors  (|  257*)— Forfei- 
ture—Wrongful  Seizure. 

Liquors  kept  in  violation  of  law  are  none 
the  less  liable  to  forfeiture  because  the  posses- 
sion tiiereof  la  wrongfully  or  illegally  obtained 
by  an  officer. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  (  896;  Dec.  Dig.  S  257.*} 

3.  Searches  and  Seizures  (§  4*)— Intoxicat- 
ing Liquor— Seizure  Without  Warrant. 

An  officer  wbo  seizes  property  without  a 
warrant  is  keid  to  a  strict  ootnplluice  with  all 
the  requirements  of  law  antboriziug  such  pro- 
ceedings. 

[Ed.  Note. — For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  i  4;  Dec  Dig.  S  4.*] 

Report  from  Supreme  Judicial  Court,  Sag- 
adahoc County,  at  Law. 

Proceediug  by  the  State  against  George 
Schoppe.  Reported  from  the  trial  court.  De- 
murrer overruled,  and  Judgment  of  the  mu- 
nicipal court  affirmed. 

Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
CORNISH,  KING,  HANSON,  and  PHIL- 
BROOK,  J  J. 

Edward  W.  Bridgham,  Co.  Atty.,  of  Bath, 
for  the  State.  Frank  L.  Staples,  of  Bath,  toe 
defeudanL 


HANSON,  J.  This  process  for  seizure  of 
Intoxicating  liquors  taken  without  a  war- 
rant was  Issued  by  the  Judge  of  tbe  munic- 
ipal court  of  the  city  of  Bath.  The  respond- 
ent filed  a  demurrer  to  the  complaint  and 
warrant  The  case  was  then  by  agreement 
reported  to  this  court  for  determination, 
with  the  stipulation  that: 

"If  the  court  is  of  the  opinion  that  tbe  com* 
plaint  and  warrant  are  defective,  the  entry  is 
to  be:  'Demurrer  sustained;  complaint  quash- 
ed.'   If  the  complaint  and  warrant  are  held 


*For  otbar  eases  sm  same  topic  and  section  NVHBBR  la  Dm.  Dig.  ft  Am.  Dig.  Ksy-Ho.  Series  A  Bsp'r  Induss 
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good,  the  entry  is  to  be:  'Demorrer  overruled; 
judgment  of  the  Bath  municipal  court  affirmed.'  " 

[1]  The  complaint  and  warrant  follow: 

To  the  Judge  ot  the  Bath  Municipal  Court  in 
the  CkiUDty  of  Sagadahoc : 

Chester  C.  Aderton  of  Bath  in  aaid  county, 
and  competent  to  Iw  a  witness  In  civil  suits,  on 
the  3d  day  of  July,  in  the  year  of  our  Lord 
1913,  in  behalf  of  said  state,  on  oath  complains 
that  he  believes  that  on  the  3d  day  of  July  in 
said  year,  at  West  Bath,  in  said  county,  intoxi' 
eating  liquors  were  unlawfully  kept  and  depoa- 
ited  by  George  Schoppe  of  Bath  in  said  county, 
in  the  dwelling  bouse,  or  hotel  and  its  appurte- 
nances  occupied  by  the  said  George  Schoppe  and 
situated  on  the  south  side  of  "BuU  Kocic  Bridge" 
Boad  and  the  east  side  of  New  Meadows  river  in 
said  West  Bath,  said  George  Schoppe  not  being 
then  and  there  authorized  by  law  to  sell  liquors 
within  said  state,  and  that  said  liquors  then  and 
there  were  intended  for  sale  by  the  said  George 
Schoppe  in  this  state,  in  violation  ot  law,  against 
the  peace  of  said  state,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

And  the  said  Chester  G.  Aderton  on  oath  fur- 
ther complains  that  he,  the  said  Chester  C. 
Aderton,  on  the  3d  day  of  July,  A.  D.  1913,  being 
then  and  there  an  officer,  to  wit,  a  deputy  sher- 
iff of  the  county  of  Sagadahoc  dulj'  qualified  and 
authorized  by  law  to  seize  intoxicating  liquors 
kept  and  deposited  for  unlawful  sale,  and  the 
vessels  containing  them,  by  virtue  of  a  warrant 
therefor,  issued  in  conformity  with  the  provi- 
sions of  the  law,  did  find  upon  the  above-dcBcrib- 
ed  premises  one  dress  suit  case  containing  ten 
botues,  each  containing  one  pint  of  whisky,  in- 
toxicating liquors  as  aforesaid,  and  the  yessels 
containing  the  same,  then  and  there  kept,  de- 
posited, and  intended  for  unlawful  sale  as  afore- 
said within  this  state,  by  the  said  George 
Schoppe,  and  did  then  and  there,  by  virtue  of 
his  authority  as  a  deputy  sheriff  aforesaid,  seize 
the  above-described  intoxicating  liquors  and  the 
vessels  containing  the  same,  to  be  kept  in  some 
safe  place  for  a  reasonable  time,  and  hath  since 
kept,  and  doth  still  keep,  the  said  liquors  and 
vessels  to  procure  a  warrant  to  seize  the  same. 

He  therefore  prays  that  due  process  be  issued 
to  seize  said  liquors  and  vessels,  and  them  safely 
keep  until  final  action  and  decision  be  had  there- 
on, and  that  said  George  Schoppe  be  forthwith 
apprehended  and  held  to  answer  to  said  com- 
plaint, and  do  and  receive  such  sentence  as  may 
be  awarded  against  him. 

Sagadahoc— ss.:  July  3,  1913. 

The  said  Chester  C.  Aderton  made  oath  that 
the  above  complaint  by  him  signed,  is  true. 

Before  me:  John  J.  Keegan,  Judge. 

State  of  Maine. 

Sagadahoc — sa. 

To  the  Sheriff  of  our  County  of  Sagadahoc,  or 
Either  of  the  Towns  or  Cities  within  Said 
County,  or  to  Any  or  Either  of  Them— 

Greeting: 

In  the  name  of  the  state  of  Maine,  you  are 
commanded  to  seize  the  liquors  and  the  vessels 
in  which  they  are  contained,  named  in  the  fore- 
going complaint,  of  said  Chester  O.  Aderton,  and 
now  in  his  custody,  as  set  forth  in  said  com- 
plaint, which  is  expressly  referred  to  as  a  part 
of  this  warrant,  and  safely  keep  the  same  until 
final  action  and  dccii«iiin  be  had  thereon,  and 
to  apprehend  the  said  George  Schoppe  forthwith, 
if  he  may  be  found  in  your  precinct,  and  bring 
him  before  the  municipal  court  for  the  city  of 
Bath  in  said  county,  to  answer  to  said  com- 
plaint, and  to  do  and  receive  such  sentence  as 
may  be  awarded  against  htm. 

Witness.  John  J.  Kecgnn,  Esq.,  our  said  judge 
at  Bath,  aforesaid,  thi.i  third  day  of  July,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  thirteen.  •     John  J.  Keegan,  Said  Judge. 


In  support  of  the  demurrer,  the  respond- 
ent attacks  the  sufficiency  of  the  complaint, 
and  the  warrant  as  well,  because  the  com- 
plaint is  made  part  of  (be  warrant,  and  in- 
vokes R.  S.  c.  29.  I  62: 

"No  warrant  shall  be  iisned  to  search  a 
dwelling  house  occupied  as  sucli,  unless  it,  or 
some  part  of  it,  is  used  as  an  inn  or  shop,  or 
for  purposes  of  traffic,  or  unless  the  magistrate 
before  whom  the  complaint  is  made,  is  satisfied 
by  evidence  presented  to  Mm,  and  so  alleges  In 
said  warrant,  that  intoxicating  liquor  kept  In 
such  house  or  its  appurtenance^  intended  for 
sale  ia  this  state,  in  violatioii  of  law." 

And  says  that  If  this  were  a  "srarch  and 
seiaure  process,"  Instead  of  what  la  <tften, 
"perhaps  not  with  strict  accaracy,"  called  a 
"seizure  process,"  the  demurrer  would  be  sus- 
tained, "because  there  is  no  allegatim.  that 
the  dwelling,  or  part  of  it,  is  used  for  tbe 
purposes  of  traffi<^"  and  we  cannot  r^ard 
the  words  "shop  or  dwelling"  and  "occupied 
as  a  8b»e  and  dwelling"  (here  dwelling 
house  or  hotel)  as,  or  equivalent  to,  an  al- 
legation that  the  dwelling  house,  "or  some 
part  at  it,  is  used  as  an  inn  or  shop."  The 
state's  counsel  contends  that  the  last  aax- 
tence  of  chapter  29,  |  48,  authorizes  tbe 
present  process,  that  its  requirements  hare 
been  complied  with,  and  that  tb$  complaint 
and  warrant  Issued  thereunder  are  sufficient 
in  law.  That  section  provides: 

"Intoxicating  liquors  kept  and  deposited  in 
the  state,  intended  for  unlawful  sale  in  the  state, 
and  the  vessels  in  which  they  are  contained,  are 
contraband  and  forfeited  to  the  county  in  which 
they  are  so  kept  at  the  time  when  they  are 
seized  under  this  chapter.  And  in  all  caaea 
where  an  officer  may.  seize  Intoxicating  liquors 
or  the  vessels  containing  them,  upon  a  warranL 
he  may  seize  the  same  without  a  warrant,  and 
keep  tnem  in  some  safe  place  for  a  reasonable 
time  until  he  can  procure  such  warrant." 

The  attorney  for  the  respondent  contends: 

"That  the  last  sentence  of  that  section  must 
mean,  that  when  an  officer  may  seize  liquors  up- 
on a  legal  warrant  he  may  seize  them  without  a 
warrant." 

(2)  That  the  complaint  should  be  as  pre- 
cise in  this  case  as  in  that  for  a  search  war- 

rant. 

(3)  That  the  all^ations  <jt  the  aetsure. 
complaint,  and  warrant  should  determine 
whether  the  liquors  could  legally  have  been 
taken  with  a  warrant. 

These  objections  relate  to  the  form  of  tbe 
complaint,  and,  while  they  would  have  force 
If  directed  to  the  form  of  the  complaint  nec- 
essary In  a  search  and  seizure  process,  their 
significance  Is  lost  when  the  distinction  ia 
recognized  between  that  process  and  the  pro- 
cess to  seize  under  section  43,  of  chapter  29, 
B,  S.,  as  this  court  has  heretofore  held.  In 
State  V.  Nadeaii,  97  Me.  275,  64  Atl.  725,  the 
court  holds:  The  search  and  seizure  process 
Is  In  a  class  by  Itself.  The  Constitution  of 
the  state  has  so  placed  it  The  Bill  of 
Kif-'hts,  S  5,  provides  that  "the  people  shall 
be  secure  in  their  persons,  houses,  papers 
and  possesfilon  from  all  unreasonable  search 
and  seizure";  and  that  no  search  warrant 
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"shall  Issae  without  a  special  deBlgiiatlon  ot 
the  place  to  be  searched,  and  the  person  or 
thing  to  be  seized." 

The  statute  clearly  authorized  the  seizure 
made  in  this  case.  The  complaint  was  In  the 
form  prescribed  by  statute,  and  conformed 
.  thereto  with  substantial  accuracy.  The  de- 
scription of  the  place  where  the  liquors  were 
found  is  merely  preliminary,  and  does  not 
constitute  a  description  of  the  offense  alleg- 
ed to  have  been  committed,  viz.,  "the  keep- 
ing of  Intoilcating  liquors  •  •  •  Intend- 
ed for  sale  in  this  state  in  Tiolatlon  of  law." 
The  warrant  Is  not  questioned  except  as  It 
may  stand  or  fall  with  the  complaint 

The  complaint  appears  to  contain  a  state- 
ment of  all  the  facts  leading  to  the  seizure 
of  the  liquor,  and  we  must  so  conclude  from 
tbe  record.  The  officer  making  complaint 
had  performed  that  duty  within  a  reasonable 
time,  and  on  receiving  the  warrant  perform- 
ed the  other  services  required  by  law.  We 
ttiink  the  complaint  sets  forth  all  the  neces- 
sary facts  to  constltate  the  offense  charged 
(State  T.  McCann,  59  Me.  885),  and  therefore 
fulfills  the  requirements  of  the  statute  (State 
V.  Holland,  104  Me.  391,  71  Atl.  1095).  The 
section  under  consideration  has  been  passed 
upon  many  times.  In  State  t.  McCann,  su- 
pra, the  circumstances  of  the  seizure  were 
practically  identical  with  the  case  at  bar, 
and  the  court  said: 

"By  this  statute,  no  new  or  additional  author- 
ity ia  given  to  search.  It  is  only  to  seize. 
It  is  to  seize  what  the  officer  may  be  enabled  to 
seize,  without  tbe  unreasonable  searches  pro- 
hibited by  the  Constitution.  The  act  to  this  ex- 
tent is  constitational.  Jones  v.  Root,  6  (Jray 
[Mass.]  435 ;  Mason  t.  Lothrop,  7  Gray  [Mass.] 
365."  "Weston  v.  Carr,  71  Me.  357;  State  v. 
Guthrie,  00  Me.  448,  38  AtL  308. 

"The  evidence  does  not  show  any  unlawful 
search/  nor  indeed  any  ses'Tch.  It  simply  proves 
a  seizure,  which  we  are  not  to  presume  iilegal, 
without  evidence."  State  v.  McCann,  59  Me. 
S8S ;  State  v.  Bradley,  96  Me.  124,  51  Atl.  816. 

Followlug  close  upon  the-  foregoing,  the 
court  again  passed  upon  the  question.  In 
State  T.  McCann,  61  Me.  116,  where  search 
and  seizure  were  made  by  the  sheriff  with- 
out a  warrant,  and  the  point  was  urged  by 
the  defendant,  the  court,  by  Appleton,  O.  J., 
said; 

"It  is  oUected  that  the  lelcure  was  illegal, 
the  officer  naving  proceeded  to  search  without 
any  warrant  Suppose  it  was  so;  that  is  no 
defense  for  tbe  defendant's  violation  of  law. 
If  the  sheriff  has  violated  any  law,  he  is  re- 
sponsible for  such  violation,  but  that  wiU  not 
constitute  any  jnstlBcation  or  eicuse  for  the 
defendant." 

[t]  'nie  last  contention  of  Oio  defendant's 
cotmeet,  as  to  the  nncertaint?  created  by 
tbe  deecfiptlon  of  the  place  where  tbe  liquor 
was  found,  has  been  passed  npon  liy  this 
court  in  State  t.  Plnnkett.  64  Ue.  088.  It 
was  tbere  held  that: 


"Possession  of  spirituous  and  Intoxicating  liq- 
uors with  Intent  to  sell  in  violation  of  law  is  an 
offense.  The  defendant's  possession  with  snch 
intent  waa  unlawful,  wherever  he  kept  his  liq- 
uors." 

If  tbe  liquors  were  kept  In  violation  of 
law,  th^  were  none  the  less  liable  to  for- 
feiture, because  the  possession  of  them  was 
wrongfully  or  Illegally  obtained.  State  t. 
McCann,  61  Me.  116.  The  defendant  is  none 
the  less  guilty,  however  the  government  may 
obtain  possession  of  bis  person.  If  a  com- 
Idaint  Is  made  against  one  tot  larcmy,  and 
a  search  warrant  is  granted,  and  tbe  stolen 
goods  found,  tbe  thief  Is  not  to  be  discharged 
when  his  guilt  Is  fully  establlsbed,  because 
the  officer  in  serving  the  warrant  may  have 
exceeded  his  authority,  or  the  complainant 
may  not  have  had  sufficient  reasons  for  the 
belief  upon  which  his  complaint  was  based. 
In  the  case  at  bar,  tbe  offense  was  commit- 
ted wherever  the  liquors  were  kept  and  de- 
posited, if  kept  by  and  deposited  with  the  de- 
fendant for  unlawful  sale  within  the  state. 
The  offense  Is  committed  whether  they  were 
in  his  store  or  his  dwelling.  The  guilt  of 
the  respondent  is  not  converted  into  inno- 
cence, though  the  belief  of  the  complainant 
aa  to  some  of  the  allegations  in  the  complaint 
were  not  well  founded,  or  the  ofiBoer,  in  Its 
service,  exceeded  his  authority. 

[3]  There  is  no  hardship  involved  in  cases 
of  this  kind  when  an  officer  does  in  fact  ex- 
ceed his  authority,  for  provisions  for  redress 
are  ample,  and  an  officer  who  seizes  prop- 
erty without  a  warrant  ia  held  to  a  strict 
compliance  with  all  tbe  requirements  of  law 
authorizing  such  proceeding.  State  v.  Mc- 
Cann, 61  Me.  116;  State  v.  Plunkett,  64  Mfc 
524;  Adams  v.  Allen,  99  Me.  249,  69  Atl.  62. 

Counsel  on  both  sides  cite  with  confidence 
State  v.  Le  Clair,  86  Me.  627,  SO  Atl.  7.  There 
the  seizure  was  made  without  a  warrant, 
and  objection  was  made  to  the  form  of  com- 
plaint. The  court  held  that:  "The  forms  set 
forth  in  section  63,  c.  27,  B.  S.,  are  declared 
to  be  sufficient  in  law  for  all  cases,  'to  which 
they  purport  to  be  adapted.'  The  form  there 
provided  for  a  'complaint  in  case  of  seizure' 
waa  prepared  before  Acts  1870,  c.  125,  8  2  (R 
9.  c.  27,  S  29),  now  chapter  29,  S  48,  B.  S.,  and 
does  not  'purport  to  be  adapted'  to  the  sei- 
zure witbout  a  warrant  there  authorized. 
This  change  In  the  statute  obviously  requbw 
such  change  in  the  form  of  the  proc«s  as 
will  biii«  It  Into  conftHrmlty  with  the  facts," 
and  are  unobjectionable  In  form.  State  v. 
McCann,  69  Me.  888;  State  r.  Nowlan,  64  Me. 
5S1;  State  r.  Dunphy,  79  Me.  104,  8  AtL  344. 

In  acoordance  with  the  stipulation  filed, 
tbe  oitry  must  be: 

Demurrer  overruled. 

Judgment  affirmed. 
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TII/TON  T.  COURT  OF  COMMON  PLEAS 

OP  OCEAN  COUNTY  et  al. 
OSnpreme  Court  of  New  Jeney.  Jan.  14, 1916.) 

(8vUahu4  hv  the  Court.) 

IlTTOXTOATIKO  LlQUOBB  (|  09*)— LiCENSKfl—IS- 
flU  A  N  CK— Dl  8C  BETIO  N . 

The  sapplement  of  1813  (P.  L.  p.  574),  re- 
ladn^  to  new  licenses  to  sell  intoxicating  liq- 
nors  in  munidpalitieB  where  tbere  is  less  than 
one  licensed  place  to  each  500  of  the  popula- 
tion, leaves  wholly  to  the  discretion  of  the  li- 
censing body  the  determinatioii,  in  the  first  in- 
stance, of  the  Question  whether,  in  localities 
where  the  statutory  conditions  are  met,  there 
should  he  an;  further  places  Ucuued. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uguors,  Cent  Dig.  H  70,  73;   Dec.  Dig.  1 

Uandamus  by  Frank  Tllton  against  ttie 
Court  at  Common  Fleas  of  Ocean  Connty  and 
oOiers.  On  rule  to  show  cause.  Rale  dis- 
charged. 

Argued  November  term,  1914,  before 
SWAXZE,  PARKER,  and  KALISGH,  JJ. 

W.  Howard  Jeffrey,  of  Toms  River,  and 
W.  H.  Jayne,  Jr..  of  Lakewood.  tor  relator. 
Wilfred  B.  Wolcott,  of  Camden,  for  re- 
spondents. 

PARKER,  J.  The  application  Is  based  on 
the  supplement  of  1913  (P.  I*  p.  574)  to  the 
Werts  act  of  1880  (3  a  S.  p.  2903 ;  P.  L.  p. 
77),  relating  to  Issue  of  new  licenses  by  the 
licensing  body,  when  It  appears  that  Id  any 
municipality  the  ratio  of  existtng  licenses 
to  population  is  less  than  1  to  500. 

The  relator's  position  is  that  In  such  a  situ- 
ation it  Is  the  duty  of  the  licensing  body  (In 
this  case  the  court  of  common  pleas)  to  ad- 
vertise for  bids  in  the  manner  designated  In 
the  statute,  and,  after  receiving  the  bids,  de- 
cide whether  any  of  the  bidders  Is  a  fit  per- 
son to  license  and  his  place  a  proper  one, 
and.  If  so,  to  award  a  license  to  the  bidder, 
otherwise  satisfactory,  whose  bid  is  the 
highest;,  or,  if  it  be  entitled  to  consider  that 
no  new  place  Is  called  for,  it  must  postpone 
decision  of  that  point  until  the  bids  have 
been  advertised  for  and  submitted ;  In  short, 
that  the  provision  to  advertise  for  bids  in 
the  situation  described  in  the  statute  is  man- 
datory and  without  regard  to  whether  the 
court  in  its  discretion  considers  that  there 
are  sufficient  licensed  places  already.  The 
answer  to  tills  Is  found  In  the  flrst  para- 
grapt  of  section  1  of  the  supplement  in  ques- 
tion, found  near  the  middle  of  page  576.  Aft- 
er beginning  with  the  rule  that  no  (new)  li- 
censes should  be  granted  unless  or  until  the 
ratio  exceeds  600  to  1,  and  then  only  pur- 
suant to  the  proTlslons  of  the  act,  it  goes  on 
to  say: 

"Whenever  the  ratio  between  the  population 
of  any  city,  town,  township,  borough  or  village, 
and  the  number  of  licensed  premises  situate 
therein  for  such  sale  of  said  Uquors  shall  exceed 
the  ratio  of  6ve  hundred  to  one,  additional  li- 
censes for  sale  of  such  liquors  therein  in  quan- 
tities less  than  one  quart  may  be  issued,  at  the 


discretion  of  the  licensing  authority,  but  only 
in  the  manner  following.** 

This  ends  the  paragraph;  and  the  next 
paragraph  Is  entirely  distinct  and  layrdown 
the  procedure. 

We  are  unable  to  see  that  the  L^lslatnte 
could  have  made  It  any  more  plain  that  the  ■ 
question  whether  new  licenses  can  be  granted 
depends  on  the  ratio  of  existtng  licenses  to 
population ;  and  that  the  question  wbedier 
they  should  In  such  case  be  granted  was  com- 
mitted to  the  discretion  of  the  licensing  body. 

The  court  of  common  pleas  evidently  con- 
sidered that  no  new  licenses  were  called  for, 
and  so  de<dlned  to  go  to  the  expense  of  ad- 
vertising. We  think  It  was  entirely  wltbln 
its  discretion,  and  llie  mle  to  show  cause  la 
tbereftffe  discharged,  with  costs. 


LAKATONQ  LODGE  NO.  114  OF  QUAKEE- 
TOWN  V.  BOABD  OP  EDUCATION  OF 
FRANKLIN  TP.,  HUNTERDON  COUNTY. 
(No.  86/209.) 

(Court  of  Chancery  of  New  Jersey.    Jan.  12, 

1915.) 

(SyUabu*  bv  the  Oowi.) 

1.  TansTS  (I  134*)  —  Tbtjsixes  —  Estatb  xh 
Fee. 

Whether  trastees  take  an  estate  in  fee  de- 
pends upon  the  requirements  of  the  trust,  and 
not  upon  the  insertion  of  words  of  inheritance 
in  the  deed. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  S  177 :  Dec.  Dig.  S  134.»] 

2.  Ohabities  ffi  36*)— GnABrrABLB  Trust— 
Dekd— Estate  Convetep. 

A  deed  to  trustees  of  a  charitable  trust 
creates  a  legal  estate  in  fee,  although  the  deed 
to  them  of  tne  trust  estate  contains  no  words  of 
inhoritance, 

[Ed.  Note.— For  other  cases,  see  Oharitiee, 
Cent.  Dig.  f  67 ;  Dec.  Dig.  S  35.*] 

3.  Charities  (8  37*)— CnARiTABLB  Tbvss— 
Tbustees— Applicatioit  of  Rstate. 

To  the  absence  of  any  scheme  judicially 
approved,  the  trustees  of  a  charity  may  not 

make  a  cy  pres  application  of  the  estate  upon 
their  own  authority,  even  though  it  be  desirable. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  §S  91-93;  Dec.  Dig.  g  37.*] 

4.  Chahities  (§  47*)— Chabitablb  Trust- 
New  Trustees— Afpuca'hon  foB  Appoint- 
ment—Pasties. 

Ij'pon  application  for  the  appointment  of 
new  trustees  of  a  charitable  trust,  the  Attorney 
General  Is  a  necessary  party. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  g  85 ;   Dec.  Dig.  §  47.*] 

Suit  by  Lahatong  Lodge  No.  114  of  Quaker^ 
town,  etc.,  against  the  Board  of  Bdncatt<»i  of 
Franklin  Township,  Hunterdon  Oonnty.  De- 
cree advised  In  opinion. 

Paul  A.  Queen  and  H.  B.  Herr,  both  of 
Flemlngton,  and  C.  A.  Woodruff,  of  Newark, 
for  complainant  WlUard  C.  Parker  and 
George  M.  Large,  both  of  Flemlngton,  for  de- 
fendant 


*For  other  cases  see  same  toplo  and  bocUod  NUMBER  In  Dec.  Dig.  ft  Am.  Dls-  Kej-No.  Series  A  Rep'r  ladezei 
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BACKES,  V.  C.  For  the  purpose  of  secur- 
ing to  the  children  of  the  vicinity  faculties 
for  a  higher  grade  of  education  than  the  dis- 
trict school  afforded,  citizens  of  Franklin 
township,  in  Hunterdon  counts-,  contributed  a 
fund  which  was  used  In  the  purchase  of  a 
lot  of  land,  and  the  erection  thereon  of  a  two- 
story  schoolhouse.  Title  to  the  lot  was  taken 
in  1850  from  one  Cllftoo,  in  the  name  of  five 
men,  as  "trustees  of  the  Franklin  Education 
AsBociation,"  with  grant  and  habendum  to 
them  and  "to  their  successors  in  office."  The 
deed  contains  all  of  the  covenants  of  a  gen- 
eral warranty,  which  run  to  the  trustees 
"and  their  successors  in  office."  It  Is  on  a 
printed  form,  and  the  words  "heirs  and  as- 
signs," wherever  they  relate  to  the  trustees, 
are  stricken  out.  The  trustees  conducted  an 
academy  in  the  first  floor  of  the  building  un- 
til 1866,  when,  because  of  flnantdal  failure, 
the  undertaking  was  abandoned,  and  the 
property  was  turned  over  to  the  public  school 
authorities  of  the  district,  who  have  ever 
since  carried  oil  the  system  of  public  educa- 
tica  In  the  first  floor  of  the  building.  Recent- 
ly the  building  was  condemned  as  unfit  for 
school  purposes,  and,  in  order  to  erect  a  new 
one  on  the  site,  the  defendant  was  about  to 
tear  it  down,  when  It  was  stopped  by  a  tem- 
porary restraining  order.  The  complainant 
has  occupied  the  second  story  of  the  building 
as  a  lodgeroom  since  1856,  under  a  lease 
made  to  it  by  the  trustees,  for  a  term  of  five 
years,  at  an  annual  rental  of  $25,  paid  the 
rent  until  the  year  1872,  when,  the  bill  al- 
leges, it  purchased  from  the  trustees  .the  title 
to  the  schoolhouse  lot. 

After  the  defendant  answered,  denying 
complainant's  title  by  purchase  from  the  trus- 
tees, and  in  which  it  set  up  that  the  Franklin 
Education  Association  was  a  charitable  trust, 
and  that,  upon  becoming  defunct,  the  further 
performance  of  the  trust  was  turned  over  to 
the  public  school  authorities  by  the  trustees, 
with  the  intent  and  effect  of  vesting  In  them 
the  full  title  to,  and  control  over,  the  school 
property,  by  way  of  dedication,  the  complain- 
ant procured  from  the  heirs  at  law  of  Clifton, 
the  grantor  of  the  •  trustees,  a  deed  for  the 
schoolhouse  lot,  and  laid  claim  thereto  there- 
under, In  a  supplemental  bill.  This  obviously 
was  obtained  upon  the  notion  that,  because 
the  deed  to  the  trustees  contained  no  words 
of  inheritance,  a  life  estate  only  passed  to 
them,  and  was  at  an  end  by  reason  of  their 
death.  This  evidently  way  also  the  idea  of 
the  defendant,  l>ecau8e  it  filed  a  cross-bill, 
pniyli^  that  the  deed  be  reformed  by  restor- 
ing the  words  of  limitation,  so  as  to  carry 
the  fee. 

On  the  coming  in  of  the  defendant's  an- 
swer, the  temporary  restraining  order  was 
continued,  upon  condition  that  the  complain- 
ant try  the  issue  of  Its  alleged  l^al  title,  set 
up  in  the  original  bill,  at  the  then  next  term 
of  the  Hunterdon  circuit.  Thereafter  (the 
complainaut  having  tbeo  procured  the  deed 


from  the  heirs  at  law)  the  defendant,  fearing 
that  tlUe  under  the  deed  could  be  maintained, 
applied  for  a  stay  of  the  action,  which-  was 
then  pending  in  the  (drcult,  and  for  leave  to 
file  a  cross-bill.  Both  sides  have  signified 
their  willingness  that  the  questions  in  dispute 
be  decided  in  tills  court  Freichnecht  v.  Mey- 
er, 39  N.  J.  Eq.  551. 

[1,2]  If  it  were  deemed  necessary  to  re- 
form the  deed  to  the  trustees,  on  the  ground 
of  mistake,  ample  proof  of  on  intention  to 
convey  a  fee  may  be  discovered  In  the  record. 
Before  the  deed  to  the  trustees  was  made, 
their  grantor  agreed  in  writing  to  sell  to 
them  the  land  for  ?100,  to  be  paid  on  the  1st 
day  of  May  then  following,  and  also  agreed 
to  pay  one-half  of  the  expense  of  surveying 
the  land,  and  in  the  meantime  to  "give  suffl- 
cleat  possession  of  the  same,  to  give  the  said 
trustees  room  to  deliver  stone  and  materials 
on  the  grouud,  to  commence  or  build  an  acad- 
emy, for  which  purpose  they  purchased  said 
land."  A  penalty  for  nonperformance  in  the 
simi  of  $500  was  stipulated.  The  price  agreed 
upon  was  evidenUy  the  full  value  of  the  land, 
and  from  this  it  is  a  fair  assumption  that  the 
entire  estate  was  to  be  sold.  Also,  the  struc- 
ture to  be  built,  and  the  purpose  of  Its  build- 
ing, evince  a  futurity  far  beyond  the  lifetime 
of  the  trustees.  The  covenants  In  the  deed 
that  the  grantor  has  good  right  to  sell  the 
said  lands  to  the  party  of  the  second  part 
and  their  successors  In  office  "forever,"  that 
they  shall  at  all  times  "fore'^er"  i>eaceably 
enjoy  the  premises,  and  that  the  grantor  and 
ills  heirs  will  "forever"  warrant  and  defend 
the  title  of  the  trustees  as  against  himself 
and  his  heirs  and  every  other  person,  B[>eak 
plainly  the  true  scope  of  the  instrument. 
Ck>llectlTely,  these  facts  are  coiivluclug  that 
the  absolute  estate  was  to  be  conveyed,  and 
that  the  words  "successors  in  office"  were 
substituted  under  a  mlsappreheuslou  of  their 
legal  effect.  To  my  mind,  the  very  use  of 
the  substituted  words  manifest  an  Intent  to 
grant  more  than  an  estate  for  the  life  of  the 
trustees.  Authority  for  reformation  may  be 
found  In  WeUer  v.  Rolason,  17  N.  J.  Eq.  13; 
Wanner  v.  Slsson,  29  N.  J.  Eq.  141 ;  Gale  v. 
Morris,  29  N.  J.  Eq.  222.  But  I  am  of  the 
opinion  that  a  reformation  is  not  essential  to 
effect  an  estate  in  fee  in  the  trustees.  Wheth- 
er trustee  take  an  estate  in  fee  depends 
upon  the  requirements  of  the  trust,  and  not 
upon  the  insertion  of  words  of  inheritance. 
Potter  V.  Couch,  141  U.  S.  296,  11  Sup.  Ct. 
1005,  35  L.  Ed.  721.  The  academy  conducted 
by  the  trustees  was  open  to  all  who  cared  to 
avail  themselves  of  Its  benefits,  npon  the  pay- 
ment of  tuition  fees.  It  was  a  public  educa- 
tional institution,  one  not  run  for  profit,  and 
the  trust  assumed  and  performed  by  the  trus- 
tees was  a  charitable  trust  In  the  legal  sense. 
Stevens  v.  Shippen,  28  N.  J.  Eq.  487 ;  Taylor 
T.  Bryn  Mawr  College,  34  N.  J.  Eq.  101 ;  Al- 
fred University  v.  Hancock,  69  N.  J.  Eq.  470, 
46  Ati.  178;  Hllllard  v.  Parker.  76  N.  J.  Eq. 
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447,  74  AO.  447  ;  8  Cyc.  910;  6  R.  O.  L.  330. 
And  the  trasteea  under  the  deed  In  questton, 
although  It  contained  no  wordB  of  UmltaMon, 
took  a  legal  estate  In  fee  In  the  lands.  H<^ 
kina  V.  Glnishaw,  165  U.  S.  342,  17  Sup.  Ct 
401,  41  L.  Ed.  739.  Such  trusts  equity  up- 
holds and  enforces  by  appointing  trustees 
and.  If  necessary,  supplying  cestuis  que  trust 
Green  v.  Blackwell  (Ch.)  35  Atl.  375.  This 
renders  abortive  the  efforts  of  the  complain- 
ant, under  the  deed  from  the  heirs  of  Clif- 
ton, and  disposes  of  the  supplemental  bill. 

We  then  must  recur  to  the  status  of  the 
complainant  under  the  original  bill.  Its 
right  to  relief  was  there  rested  exclusirely 
upon  ownership  under  a  deed  alleged  to  have 
been  made  to  it  by  the  trustees  In  1872. 
There  is  not  a  particle  of  proof  In  the  ci^ 
that  such  a  deed  ever  existed,  and  at  the 
hearing  the  complainant's  counsel  confessed 
their  inability  to  produce  any.  And  with  this 
falls  the  remaining  structure  upon  which  the 
complainant  builded  for  relief.  A  possible 
claim  as  a  tenant  holding  over  under  the 
lease  of  1857  is  entirely  repudiated  by  the 
complainant's  disclaimer  of  the  landlord's  ti- 
tle falsely  asserted  under  the  8UK>osed  deed 
from  tJie  trustees  of  1872.  Hanklnsoii  t. 
Blair,  16  N.  J.  Law,  181;  24  Cyc.  1B68. 

The  bUl  does  not  count  upon  adverse  pos- 
sesion, nor  could  this  be  successfully  main- 
tained in  the  face  of  the  lease  under  which 
the  complainant  went  Into  possession  and 
their  subsequent  attornment  in  1872  to  the 
defendant,  at  the  request  of  the  trustees,  in 
the  absence  of  an  adverse  holding,  hostile 
to  the  owner,  for  the  period  flied  by  law.  No 
claim  of  ownership  was  made  by  the  com- 
plainant until  shortly  before  this  suit  was 
brought.  The  complainant's  bill  will  be  dis- 
missed with  costs. 

[3]  Upon  the  abandonment  of  the  academy, 
the  trustees  turned  the  school  building  over 
to  the  defendant,  the  public  school  authori- 
ties, for  the  carrying  out  of  the  trust,  and 
in  the  doing  of  this  it  took  the  course  that 
a  court  of  equity  would  have  taken  had  ap- 
plication for  directions  been  made  at  that 
time.  The  defendant.  In  its  answer,  avers 
that  this  amounted  to  a  dedication,  and  that 
the  title  became  vested  in  the  public.  I 
doubt  that  there  was  a  dedication  whereby 
the  fee  passed,  for,  In  the  absence  of  any 
scheme  JudidaUy  approved,  the  trustees  of  a 
charity  may  not  make  a  cy  pres  application 
of  the  estate  upon  their  own  authority,  even 
though  It  be  desirable.  MacKenzie  v.  Trus- 
tees, 67  N.  J.  Eq.  652,  61  Atl.  1027,  8  U  B.  A. 
(N.  S.)  227. 

[4]  TJp(»L  the  defendant  amending  Its  cross- 
bill, to  whlcA  the  Attorney  General  must  be 
made  a  party,  I  will  advise  a  decree  appoint- 
ing the  defendant  trustee  of  the  charity,  to 
be  applied  according  to  the  doctrine  of  cy 


pres.  Qreea  r.  Blackwell,  supra;  Trenton 
V.  Howell  (Oh.)  68  AtL  lUO.  This  will  pot 
the  title  at  rest. 


SWALLOW  V.  SWALLOW.    (No.  26/461.) 

(Court  of  Chancery  of  New  Jersey.    Jan.  2, 
1915.) 

(Syllahug  by  the  Court.) 

1.  DiTOBOE   (I  219*)— TEUFOBABT  AUICONT— 

TBBiaNATION    OF  ObDEB. 

The  operation  of  an  order  for  temporary 
alimony  terminates  with  the  entry  of  the  final 
decree.  Its  vitality,  however,-  sorvives  that 
event 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  Si  640.  73&-737;  Dec.  Dig.  fi  219^ 

2.  DivoBCE  (S  219*)— Teicpobabt  Aijhont— 
Continuation  op  Obdeb— Enfobceuent, 

An  order  for  temporary  alimony  condnties 
down  to  the  final  decree,  and  may  be  thereafter 
enforced,  even  tbough  the  wife  be  adjudged 
guilty. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §S  640,  735-737 ;  Dec.  Dig.  {  219.*] 

3.  Divobce  (8  219*} — Tempobart  Alimony — 

COHSTBOCTIOW- "fiTJBTHKB  ObDEB  OF  COUBT." 

Ad  order  made  during  the  pendency  of  the 
suit,  directing  alimony  to  be  paid  "until  the  fur- 
ther order  of  the  court  in  the  premises,"  con- 
strued to  mean  that  it  was  to  be  paid  during 
the  progress  of  the  suit,  unless  in  that  period 
a  Bupersedinc  order  was  entered. 

Quaere:  <^  a  snbsequeot  order  for  perma- 
nent alimony  be  made  to  relate  to  the  date  of 
the  final  decree? 

[Ed.  Note.— For  other  eases,  see  Divorce. 
Cent  Dig.  IS  640,  736-737;  Dec.  Dig.  |  219.*] 

Suit  by  Hary  MlzabetlL  Swallow  against 
Charles  S.  Swallow.  On  petition  to  discbarge 
a  writ  of  Beauestratl<nL  Petition  granted 
conditionally. 

James  J.  McGoogan,  of  Trenton,  for  peti- 
tioner. William  M.  Jamleson,  of  Trenton, 
for  defendant 

'  BACKES,  V.  C.  The  final  decree  of  di- 
vorce granted  to  the  petitioner  in  1905  made 
no  provision  for  alimony.  During  the  pend- 
ency of  the  suit,  an  order  was  made  that  the 
defendant  pay  to  the  petitioner  the  sum  of 
96  per  week,  until  the  further  order  of  the 
court  In  the  premises.  The  defendant  de- 
faulted. Keceutjy  he  came  into  an  inherit- 
ance, and  a  writ .  of  sequestration  issued, 
which  was  executed.  The  defendant  now 
offers  to  pay  the  amount  of  alimony  that  ac- 
crued up  to  the  time  of  the  entry  of  the  final 
decree,  and  prays  tliat,  upon  payment  being 
made,  the  writ  be  discharged.  The  petition- 
er insists  on  payment  of  accruements  to  the 
present  time. 

[11  The  operation  of  an  order  for  tempo- 
rary alimony  terminates  with  the  entry  of 
the  final  decree.  Its  vitality,  however,  sur- 
vives that  event  Bishop  says  that  it  is  not 
given  as  the  ultimate  award  of  justice,  but 
as  a  needful  step  In  a  course  of  ascertaining 
what  justice  demands.   In  McOrall  t.  Mc- 
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Grail.  61 N.  J.  Eq.  637.  26  AU.  T05,  Tlce  Oban- 
cellor  Green,  speaking  of  the  office  of  sncb 
an  order,  says*. 

"It  is,  by  its  terma,  limited  in  time  to  the 
peDdcncy  of  the  suit.  It  necessarily  ceases  to  be 
operative  on  a  final  decree  being  entered.  That 
result  woald  have  been  reached  in  any  deter- 
mination of  the  cause.  If  the  wife  had  been 
Buccessful  it  would  have  been  necessary  to 
provide  by  decree  for  permanent  alimony;  If 
the  husband,  the  order  criE  course  would  not  con- 
tinue." 

To  tbe  same  effect  Ib  the  o^nlon  in  Wood 
V.  Wood,  7  Lans.  (N.  T.)  204,  where  it  waa 
held  that  an  wder  for  alimony  was  snper- 
seded  by  the  final  Judgment,  and  that  toe 
judgment  concludes  the  parties  on  the  sub- 
ject of  alimony,  as  well  as  other  matters  In- 
Tolved  in  the  suit,  and  that,  if  the  husband 
ought  to  pay  future  aUm(»iy,  a  clause  to  that 
effect  should  be  inserted  In  the  judgment  14 
Cyc.  700.  The  cases  dted  in  Wood  t.  Wood 
are  also  authority  for  the  proposition  that 
a  wife's  order  for  temporary  alimony  con- 
tinues down  to  the  final  decree,  and  may  be 
theroifter  enfbrced,  eren  though  she  be  ad- 
judged guilty. 

[2, 1]  In  the  present  case  It  is  urged  that 
the  wife  was  the  Innocent  party,  and,  haTing 
succeeded  In  Uie  divorce  proceedings,  and,  be- 
cause the  alimony  was  directed  to  be  paid 
**untll  the  further  order  of  the  court  in  the 
premises,"  it  (the  order)  continues  in  full 
force  until  some  sabatltttted  proTldon  for 
maintenance  Is  made,  or  the  order  is  spedfl- 
cally  abrogated.  This  I  cannot  entertain  as 
sound.  We  must  look  to  the  substance,  ratti- 
er than  to  the  form,  <tf  the  order.  The  ve- 
tittooer,  in  her  petition,  upon  which  the  or- 
der was  made,  allied  that  she  was  ^oUy 
destitute  of  the  means  of  supporting  herself, 
pending  the  suit,  and  prayed  that  her  hus- 
band be  required  to  pay  her  a  proper  allow- 
ance for  her  support  and  maintenance  "nn< 
til  the  termination  of  this  suit"  The  order 
granting  the  allowance  redtes  that  it  appear- 
ed to  the  Chancellor  '*that  the  prayer  of  the 
petition  should  be  granted."  This,  it  seems 
to  me,  makes  It  apparrat  that  the  direction 
to  pay  "until  tbe  further  order  of  the  court 
in  the  premises"  means  that  Uie  alimony  al- 
lowed was  to  be  paid  during  the  progress  of 
the  suit,  unless  In  that  period  some  other  or- 
der was  made.  Furthermore,  the  doctrine 
hereinbefore  stated,  that  all  interlocutory  or- 
ders in  a  cause  are  replaced  by  the  final  de- 
cree, satisfies  the  language  of  the  order  upon 
which  the  argument  is  based. 

Upon  the  defendant  paying  to  the  petition- 
er, or  into  court,  if  she  refuses  to  take  it,  all 
arrearages  of  alimony  to  the  entry  of  the 
final  decree,  together  with  the  costs  of  tbe»e 
proceedings,  I  will  advise  an  order  discharg- 
ing the  writ  of  sequestration. 

Upon  the  hearing,  the  peUtloner  applied 
for  permanent  alimony,  expressing  herself 
as  content  with  the  amount  allowed,  pending 
the  suit    Xo  'formal  petition  and  support- 


ing affidavits  were  presented,  according  to 
tbe  usual  practice,  but  this,  under  the  circum- 
stances, may  be  dispensed  with.  Tbe  affida- 
vits upon  whidi  tiie  pendente  lite  order  was 
made,  and  those  used  upon  the  main  motion, 
are  before  me,  and  the  latter  disclose  a 
greater  affluence  now  than  the  defendant  pos- 
sessed when  the  first-mentioned  order  was 
made.  I  will  grant  the  allowance  asked, 
unless  the  affidavits  before  me  disclose  that 
tbe  petitioner  was  Ignorant  of  the  absence  of 
provision  in  the  final  decree  for  permanent 
alimony.  She  seems  to  have  been  shamefully 
Delected  by  the  defendant,  and  I  feel  tbiit 
he  now,  being  in  funds,  ought  to.  If  he  can, 
be  made  to  make  amends,  and  I  suggested  to 
counsel  the  possibility  of  an  order  for  per- 
manent alimony  relating  to  the  date  of  the 
final  decree.  I  have  searched  for  authority, 
and  refer  counsel  to  the  cases  of  Forrest  v. 
Forrest,  13  N.  Y.  Super.  Ot  102,  Id.,  25  X.  Y. 
501,  Burr  V.  Burr,  7  Hill  (N.  X.)  207,  and 
Blddle  on  Divorce,  152,  which  seem  to  coun- 
tenance this  practice. 

If  the  petitioner  cares  to  pursue  her  ap- 
plication further,  she  will  have  to  present  it 
upon  proper  moving  papers. 


REYNOLDS  v.  CLABK. 

(Superior  Court  of  Delaware.   New  Castle. 
Dee.  1. 1914.) 

1.  NsaUOKNCE     (S    121*)  —  PBBSUHPTZOire — 

Evidence— BuBDiN  op  Proof. 

N^ligence  as  the  basis  of  an  action  must 
be  proved,  and  the  burden  of  provine  it  by  a 
preponderance  of  tbe  evidence  is  on  plaintttE. 

[ICd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {j}  217-220.  224r-228,  271 ;  Dec.  Dig. 

i  121.*] 

2.  Negliodnck  (I  136*)  — Evidence  — Ques- 
tion FOB  JdBT. 

Whether  negligence  exists  in  a  particular 
case  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  NeglleenGe, 
Cent  Dig.  ii  277-353;  Dec.  Dig.  |  136.*! 

3.  Nequoence  (1 1*)— Natubb  of. 

"Negligence"  is  tbe  failure  to  observe  for 
the  protection  of  Ae  Interest  of  another  the  de- 
gree of  care,  prudence,  and  vigilance  which  the 
circumstances  demand,  whereby  such  other  per- 
son suffers  injury,  and  is  the  want  of  such  care 
as  a  reasonably  prudent  and  careful  man  would 
exercise  under  similar  circumstances. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  8  1;  Dec.  Dig.  8  1.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Swies,  Negligence.] 

4.  Negligence  (US  121,  122*)— CosTBinuTosT 
Negligence— Pbesumptions. 

There  is  no  presumption  of  negligence  on 
the  part  of  plaintiff  suing  for  &  personal  injory, 
or  on  the  part  of  defendant,  from  the  mere  fact 
that  injury  resulted  by  reason  of  an  accident; 
and  whether  there  was  negligence,  and  who  was 
guilty  of  it,  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig,  |{  217-234,  271 ;  Dec.  Dig.  S§  121, 
122.*] 
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8.  NeOLIGBNCE   (8  80*)— CONTBIBUTOBT  NBQ- 

uoENcE— Effect. 

A  plaintiff,  guilty  of  negligence,  entering 
into  and  caoeing  the  injaries  complained  ot, 
cannot  recover,  tnough  defendant  was  also  guilty 
of  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |S       85;  Dec.  Dig.  fi  80.*] 

8.  Negligence  (S  122*) — Contbibhtoby  Neg- 
ligence—Buedeh  OF  Pboof. 

A  defendant,  reining  on  contributory  negli- 
gence of  plaintiff,  suing  for  a  personal  injury, 
must  prove  that  the  contributory  ncgl^ence  was 
the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  221-223.  228-l»4;   Dec.  Dig. 
122.*] 

7.  Landldbd  actd  Tenant  (J  132*)— Iwjubies 
TO  Tenant— Negligence. 

A  landlord  may  not  without  the  knowledge 
and  consent  of  the  tenant,  place  any  signboard 
on  the  building  in  such  a  way  as  to  interfere 
with  the  quiet  use  and  enjoyment  of  the  prop- 
erty by  the  tenant;  and  if  the  landlord  nwi- 

fently  places  a  sign  on  the  building  without  the 
nowledge  of  the  tenant  and  in  such  a  position 
that  it  Is  impossible  for  the  tenant,  in  the  exer- 
cise of  reasonable  care,  to  use  the  property 
without  receiving  an  injur;  from  the  sign,  the 
landlord  is  guilty  of  actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  %%  46(M64,  467-469,  1198; 
Dec.  Diir.  S  182.»J 

8.  Evidence  (8  588*)— Wszoht— CosmioTiNG 

Evidence. 

Where  the  evidence  is  conflicting,  the  jur? 
must  reconcile  it  if  they  can,  and  if  not  they 
must  accept  the  part  which  .they  believe  worthy 
of  credit,  considering  the  apparent  fairness  of 
the  witnesses,  their  intelligence  and  knowledge; 
but  the  preponderance  of  the  evidence  must 
control. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fi  2437;  Dec.  Dig.  %  588.*] 

8.  Damages  (85  32,  37,  43*)— Pebsosal  In- 

JUBIES— MeASUBE  of  DAMAGES. 

One  suing  for  a  personal  injury,  negligent- 
ly Inflicted,  is  entitled  to  recover  gucb  a  sum 
as  will  pay  him  for  loss  of  wages,  money  paid 
out  and  expended  in  an  endeavor  to  be  cured, 
and  for  his  pain  and  suffering  in  the  past,  and 
such  as  may  come  to  him  in  the  future,  and  for 
any  permanent  injury  he  may  suffer. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  M  40,  41,  71.  237-2S4;  Dec.  Dig.  88 
82,  87,  43.*T 

Action   by  Joseph   S.  ^eynolcls  against 
John  A.  Clark.   Verdict  for  defendant 
Aisned  before  BOYOB  and  BICE,  JJ. 

Reuben  Satterthwafte,  Jr.,  of  Wilmington, 
for  plaintiff.  James  Santsbury,  of  Wilming- 
ton, for  defendant 

Action  of  trespass  on  the  case  (No.  23, 
March  term,  1914)  to  recover  damages  for 
personal  injuries  alleged  to  have  been  occa- 
sioned through  the  negligence  of  the  defend- 
ant, who  was  plaintlfTs  landlord,  in  so  hang- 
Ing  a  small  board  for  rent  sign  over  plain- 
tiff's cellar  door,  that  in  opening  the  same 
the  said  sign  fell  from  Its  fastenings  upon 
platntUT's  head,  canslng  the  Injuries  com- 
plained of. 

The  facts  appear  In  the  charge  of  the  court 


BICE.  J.  (chai^ng  the  jary).  Gentlemen 
of  the  jury:  This  action  was  bronght  on 
the  23d  day  of  January,  A.  D.  *1914,  by  Joseph 
S.  Reynolds,  the  plaintiff,  against  John  A. 
Clark,  the  defendant,  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  occa- 
sioned by  the  defendant's  negligence  in  hang- 
ing a  piece  of  board  about  twelve  or  four- 
teen inches  long,  ten  or  twelve  inches  wide 
and  about  one  inch  thick  (a  for  rent  sign 
board),  from  the  sill  of  a  window.  In  such 
a  manner  that  when  the  plaintiff,  not  know- 
ing of  the  presence  of  the  board  raised  the 
cellar  doors  located  in  the  pavement  directly 
below  the  window,  the  board  being  struck 
by  the  doors  was  unhooked  from  Its  fasten- 
ings and  fell  on  and  injured  the  plaintiff's 
head,  and  as  a  result  of  the  Injuries  received 
his  hearing  and  eyesight  were  Impaired.  It 
Is  claimed  by  the  plaintiff  and  not  denied, 
that  the  building  known  as  No.  629  Madison 
street  this  city.  In  which  the  window  and 
cellar  doors  were  located  was  rented  and 
occupied  by  the  plaintiff,  and  the  defendant 
was  part  owner  and  landlord  of  the  same. 

The  plaintiff  claims  that  the  alleged  acci- 
dent happened  on  the  25th  day  of  January, 
1913,  but  the  defendant  denies  this  and  con- 
tends that  if  it  did  happen  it  was  on  the  10th 
day  of  January,  1913,  the  same  day  he  hung 
the  sign  board  there,  and  claims  that  the 
plaintiff  cannot  recover  because  the  action 
was  not  oommeneed  wlUiln  one  year  from 
that  date. 

The  defendant  denies  that  he  was  guilty 
of  negligence  as  charged  by  the  plaintiff.  He 
claims  that  the  plaintiff  was  not  injured  by 
the  falling  of  the  sign,  as  alleged,  or  If  he 
received  his  Injnrles  at  that  time,  he  was 
guilty  of  contributory  negligence  as  he  knew 
the  sign  was  placed  directly  above  the  cel- 
lar doors  at  the  time  he  raised  them.  He 
further  claims  that  he  placed  the  sign  board 
on  the  building  In  such  a  position  that  the 
cellar  doors  when  being  raised  woald  not 
strike  the  sign. 

Section  1,  chapter  594,  volume  20,  Laws  of 
Delaware,  provides: 

"That  from  and  after  the  paswge  of  this  act 
no  action  for  the  recovery  of  damages  upon  « 
claim  for  alleged  personal  injuries  shall  be 
brought  after  the  expiration  of  one  year  from 
the  date  upon  whfdi  it  is  claimed  that  such  al- 
leged Injuries  were  sustained." 

The  first  thing  for  you  to  consider  and  de- 
termine Is  whether,  from  the  evidence,  the 
accident  If  there  was  an  accident  happened 
on  the  25th  day  of  January  as  alleged  by  the 
plaintiff,  or  on  the  10th  day  of  Januazy  as 
claimed  by  the  defendant  If  yon  ahoald 
And  from  the  evidence  that  the  accident,  if 
any,  happened  on  the  10th  day  of  the  month 
the  provisions  of  the  above  statute  apply  and 
It  Is  your  duty  to  return  ft  verdict  for  the  de- 
fendant A  further  consideration  of  the  evi- 
dence by  you  under  sach  ft  finding  Is  not 
necessary. 
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[1]  This  action  la  based  on  the  negligence 
of  the  defendant  Negligence  Is  the  gist  of 
the  action.  It  must  be  proved ;  and  the  bur- 
den of  proving  the  negllgenc©  to  the  satisfac- 
tion of  the  Jury,  by  a  preponderance  of  the 
evidence,  rests  upon  the  plaintiff. 

t2]  Whether  negligence  exists  in  a  particu- 
lar case  is  a  question  of  fact  to  be  determined 
by  the  Jury.  If  you  should  find  from  the  evi- 
dence In  this  action  that  there  was  no  negli- 
gence on  the  part  of  the  defendant,  the  plain- 
tiff cannot 'have  a  recovery. 

[3]  Negligence  has  been  defined  as  the  fail- 
ure to  observe  for  the  protection  of  the  in- 
terest of  another,  that  degree  of  care,  pru- 
dence, and  vigilance  which  the  circumstances 
Justly  demand,  whereby  such  other  person 
suffers  Injury.  It  has  been  termed  the  want 
of  ordinary  care ;  that  Is,  the  want  of  such 
care  as  a  reasonably  prudent  and  careful  man 
would  exercise  under  similar  circumstances. 

[4]  There  is  no  presumption  of  n^ligence 
^tfaer  on  the  part  of  the  plaintiff  or  on  the 
part  of  the  defendant,  from  the  mere  fact  that 
Injury  resulted  to  the  plaintiff  by  reason  of 
the  alleged  accident.  Whether  there  was  any 
negligence,  at  the  time  of  the  accident,  and 
whose,  you  must  determine  from  all  the  facts 
and  circumstances  of  this  case  as  disclosed 
to  you  by  the  testimony  of  the  witnesses. 

[I]  If  In  this  action  the  Jury  should  find 
from  the  evidence,  that  there  was  mutual  neg- 
ligence, that  Is,  negligence  on  the  part  of  the 
plaintiff  and  of  the  def^dant,  and  the  n^ll- 
gence  of  each  was  operative  at  the  time  of 
the  Injury  complained  of,  a  recovery  cannot 
be  had  by  the  plaintiff. 

[I]  If  the  plaintiff  was  negUgeitt  and  that 
negligence  entered  into  and  was  the  cause  of 
the  plaintUTs  Injuries,  If  any,  even  though 
the  d^endant  was  guilty  of  negligence,  the 
plaintiff  cannot  recover,  for  in  that  event 
the  plalntUt  would  be  guilty  of  contributory 
nei^lgaioe,  and  when  there  Is  contributory 
negligence  the  law  will  not  attempt  to  meas- 
ure the  proportion  of  negligence  to  be  at- 
tributed to  either  party.  When  the  defend- 
ant relies  upon  contributory  negligence  on 
the  imrt  of  the  plaintiff  as  a  defense,  the  de- 
fendant must  satisfy  the  Jury  that  the  con- 
tributory negligence  of  the  plaintiff  entered 
Into  and  was  the  proximate  cause  of  the  to 
Jury  complained  of. 

[7]  The  defendant  as  owner  and  landlord 
had  no  right  in  law  to  place  any  sign  board 
on  the  building,  without  the  knowledge  and 
consent  of  the  plaintiff,  the  tenant.  In  such  a 
way  as  to  Interfere  with  the  quiet  use  and 
enjoyment  of  said  property  by  the  plaintiff. 
If  you  should  find  fropi  the  evidence  that  the 
defendant  did  negligently  and  carelessly 
place  a  sign  on  the  building  without  the 
knowledge  of  the  plaintiff,  in  such  a  position 
that  it  was  impossible  for  the  plaintiff  in 
the  exercise  of  reasonable  care  to  raise  the 
cellar  doors  to  the  property  without  knocking 
and  striking  the  sign  from  Its  fastenings,  and 


that  as  a  result  of  such  negligence  the  plain- 
tiff received  the  injuries  complained  of,  then 
your  verdict  should  be  for  the  plaintiff,  but 
if  on  the  other  hand  you  should  be  of  the 
opinion  that  the  defendant  did  not  place  the 
sign  on  ttie  building  in  a  negligent  and  care- 
less manner,  or  that  the  plaintiff  was  not  In- 
jured by  reason  of  any  negligence  of  the  de- 
fendant as  alleged,  or  that  the  plaintiff  was 
guilty  of  contributory  negligence  which  prox- 
imately caused  the  Injury  complained  of, 
your  verdict  should  be  in  favor  of  the  defend- 
ant. 

[8]  In  cases  where  the  evidence  is  conflict- 
ing it  is  the  duty  of  the  Jury  to  reconcile  it 
If  they  can.  If  Uiey  cannot,  you  should  accept 
that  portion  of  the  testimony  which  you 
believe  to  be  worthy  of  credit  and  reject  that 
part,  if  any,  you  believe  to  be  unworthy  of 
credit,  taking  into  consideration  the  apparent 
fairness  of  the  witnesses  as  they  appear  upon 
the  stand,  their  intelligence  and  knowledge 
of  the  things  of  which  they  give  their  testi- 
mony. The  Jury  Is  to  be  controlled  by  the 
preponderance  of  the  evidence  in  reaching 
your  verdict. 

[I]  If  you  find  for  the  plaintiff  your  ver- 
dict should  be  for  such  a  sum  as  will  pay  the 
plaintiff  for  loss  of  wages,  money  paid  out 
and  expended  by  him  in  his  endeavor  to  be 
cured  of  his  injuries,  for  his  pain  and  suf- 
fering in  the  past  and  such  as  may  come  to 
him  in  the  future,  and  for  any  permanent  in- 
juries he  may  have  suffered  as  a  result  of 
the  accident. 

Verdict  for  defendant. 


GARB  V.  BUCHANAN. 
(Superior  Court  of  Delaware.    New  Castle. 
Nov.  28.  1014.) 

Pabtibs  (Si  94,  05*)  —  HiBNouBB  —  iNrrxAi. 
FOB  Minnu  NAHE^BJucrions— Ahknd- 

MSNT. 

The  insertion  of  an  initial  for  a  middle 
name  of  a  defendant  having  only  one  Christian 
name  Is  not  ground  for  a  plea  in.  abatement 
for  misnomer,  but  for  convenience  in  aearch- 
ing  public  records  for  liens  the  court  will  per- 
mit plaintiff  to  amend  the  writ  and  declara- 
tion by  striking  out  the  initial. 

[Ed.  Note.— For  other  cases, 
Cent.  Dig.  H  165-160,  160-166,  177;  Dec.  Dig. 
§1  94.  e5.»f 

Action  by  William  E.  Can  against  William 
T.  Buchanan.  On  demurrer  to  plea  In  abate- 
ment for  misnomer  of  plaintiff.  Sustained. 

Argued  before  BOTCB  and  RICE,  JJ. 

Robert  H,  Richards  and  Aaron  Finger, 
both  of  Wilmington,  for  plaintiff.  Caleb  E. 
Burchenal,  of  Wilmington,  for  defendant. 

Action  of  assumpsit  (No.  65,  January  term, 
1914)  to  recover  two  hundred  and  fifty  dol- 
lars tor  one  Bambler  automobile  sold  by  the 
plaintiff  to  the  defendant  oh  May  14, 1913. 

Demurrer  to  plea  in  abatement  for  mis- 
nomer filed  by  the  defendant 
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WUIlam  B.  Garr  brought  an  action  against 
William  Buchanan  by  the  name  of  William 
T.  Buchanan.  The  defendant  has  no  middle 
name.  The  defendant  filed  a  plea  la  abate- 
ment for  misnomer.  To  this  plea  the  plain- 
tiff demarred. 

BOTOBt  3.,  delivering  the  opinion  of  the 

court: 

Notwithstanding  the  dedsiona  are  inhar- 
monious upon  the  question  raised  by  the 
demurrer  to  the  plea  In  abatement  which 
we  will  not  here  review,  we  are  of  the  opin- 
ion that  the  insertion  of  the  Initial  T  in  the 
Christian  name  of  the  defendant  ia  imma- 
terial, and  the  demurrer  Is  sustained.  But 
for  convenience  In  searching  the  public  rec- 
ords for  Hens,  the  court  will  permit  the  plain- 
tiff to  amend  the  writ  and  the  declaration  by 
striking  out  the  said  initial,  as  such  an 
amendment,  If  made,  will  not  effect  a  change 
of  party  to  this  action. 

The  demurrer  is  sustained. 


TEBO  v.  WELD. 

(Superior  Court  <rf  Delaware.   Kent   Oct  28, 
19140 

1.  Mastbb  Ann  Sebvaitt  (|  70*)— Oohpbrba- 

TION. 

When  one  employs  another  to  do  work  for 
him,  the  employ^,  having  performed  tbe  serv- 
ice, is  entitled  to  the  stipulated  price,  or,  if 
none  was  agreed  upon,  to  such  sum  as  tbe 
work  was  reasonably  worth. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant,  Gent.  Dig.  \\  82-S6;  Dec  Dig.  |  70.*} 

2.  BbOKEBS    (I   49*)  —  COHIUBSIOIIB  —  BlOHT 
TO. 

To  entitle  a  real  estate  broker  to  bis  com- 
mission, he  must  have  effected  tbe  sale,  or  pro- 
duced a  purchaser  ready,  able,  and  willing  to 
buy  at  the  terms  ofFer^. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  SS  70-72;   Dec.  Dig.  S  49.*] 

3.  Bboeeks   (I  56*^GouFEN8ATion — Right 

TO. 

Where  a  broker  is  the  efiScient  cause  of 
a  sale  made  by  the  owner  direct,  or  renders 
real  and  efficient  service  in  procuring  a  sale, 
but  is  prevented  by  tbe  act  of  the  owner  in  sell- 
ing the  property  direct  fiw  a  lower  price, 
he  Is  entitled  to  recover  what  hla  services 
were  reasonably  worth. 

[Ed.  Note.— For  other'  casesi.  see  Brokers, 
Ceot.  Dig.  U  85-S9;  Dec  Dig.  §  56.*] 

4.  BbOKEBS  (f  46*)— COUFBNSATIOH  —  BlOBT 
TO. 

A  broker,  who  agreed  that  the  owner 
might  sell  the  property  daring  the  time  it  was 
listed  with  him,  csnnot  recover  compensation 
for  a  sale  made  directly  by  the  owner,  of  which 
he  was  not  the  procuring  cause. 

[Ed.  Note, — For  other  cases,  see  Brokers, 
Cent.  Dig.  I  47;  Dec  Dig.  fi  46.*] 

5.  Brokers  (8  86*) — Contbact  o»  Agenot— 

constbuction. 

A  landowner,  by  listing  his  property  with 
a  broker,  does  not,  without  an  agreement  to 
the  contrary,  depfive  himself  of  the  right  to 
make  a  sale  direct 

[Ed.  Note. — For  other  caars,  see  Brokers, 
Cent.  Dig.  S§  85-89;  Dec.  Dig.  S  56.*] 


6,  BbOEEBS    (J  50*)— CoimiNBATION— BXOHT 
TO. 

Where  an  agency  for  the  sale  of  land  i> 
not  limited  a^  to  time,  the  broker  has  a  rea- 
sonable tmie  in  which  to  make  a  sale,  and  a 
considerable  delay  in  effecting  It  will  not  de- 
prive him  of  the  right  to  c(HnpenBatioD. 

^f^.^-^J^ote.— Fop  other  cases,  see  Brokeiv, 
Cent.  Dig.  I  68;  Dec;  Dig.  |  50.*] 

Action  by  George  W.  Teho  against  Elin» 
D.  Weld.   Verdict  for  deffendaift. 

Argued  before  FENNBWILIj,  a  J.,  and 
CONRAD  and  HBISBL,  JJ. 

James  H.  Hughes,  of  Dover,  for  plaintiff. 
James  H.  Satterfleld.  of  Dovw,  for  defendant 

Action  of  asBumpsft  (No.  S,  July  t«na, 
1914),  bionglit  by  George  W.  Tebo  against 
Mmer  D.  Weld  to  recover  comndsdons  for 
services  ajs  real  estate  broker  In  the  sale  of 
defendant's  taxm. 

The  facta  appear  In  tbe  cbarge. 

PENNEWIIX,  C.  J.  (charging  the  Jury). 
Gfflitlemen  of  the  jury:  This  action  is 
brought  by  the  plaintiff  Geoi^e  W.  Tebo,  a 
real  estate  broker,  against  the  defendant  El- 
mer D.  Weld,  for  tbe  recovery  of  cranpensa- 
tion  for  services  alleged  to  have  bem  render- 
ed by  the  plaintiff  in  the  sale  of  a  fiirm  of 
the  defendant. 

The  plaintiff  claims  that  the  defendant  In 
May,  1912,  placed  his  farm  In  his  hands  for 
sale  at  the  price  of  sixty-five  hundred  dol- 
lars; that  in  pursuance  of  that  agreement 
be  rendered  service  by  advertisement,  person- 
al solicitation,  and  In  other  ways  in  the  en- 
deavor to  make  a  sale  of  the  farm;  that 
after  endeavoring  at  various  times  and  In 
various  ways  during  the  period  of  two  years 
to  sell  the  farm,  the  defendant  himself  sold 
the  farm  to  George  Ll  Williams  for  the  price 
of  six  thousaud  dollars,  without  notifying 
the  plaintiff  of  any  reduction  In  the  price; 
that  the  defendant  had  during  all  the  time 
the  plaintiff  was  endeavoring  to  sell  the 
farm,  refused  to  take  less  than  slxty-flve 
hundred  dollars,  although  the  plaintiff  had 
asked  him  to  reduce  the  price.  The  plaintiff 
also  claims  that  he  had  several  talks  with  tibe 
purchaser,  or  his  son-in-law  who  r^resraited 
him,  and  tried  to  ^ect  tbe  sale,  but  the  pur- 
chaser thought  the  price  was  too  high. 

The  defendant  admits  that  he  placed  his 
farm  In  the  plaintiff's  bands  for  sale  at  the 
price  of  sixty-five  hundred  dollars,  but  denies 
that  the  pliaintiff  had  an}-thing  to  do  with  tibe 
actual  sale  or  that  he  was  tbe  procuring 
cause  thereof.  The  defendant  coutrads  that 
be  sold  the  farm  hln^ielf,  direct,  and  not 
through  the  plaintiff,  and  that  he  sold  tbe 
farm  for  six  thousaud  dollars,  giving  tbe  pur- 
chaser the  benefit  of  the  commissions  that 
would  have  been  required  to  be  paid  If  the 
farm  bad  been  sold  by  a  real  estate  agent 

Such  are  tbe  admissions  and  contentions 
of  the  parties,  and  it  will  be  for  you  to  de- 
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termlne  under  the  evidence  whicb  of  these 
contentions  fire  true  and  which  are  untrue. 

It  Is  tlie  duty  of  the  court  to  instruct  you 
respecting  the  law  appU<!able  to  tbe  facts 
of  tbe  case. 

[1 , 2]  In  tbe  first  place  we  say  to  you  as 
was  said  by  the  court  in  tbe  case  of  Tebo  t. 
MltcheU,  S  PennewllI,  366,  6S  AtL  827: 

"When  one  employs  another  to  do  work 
for  him,  and  the  employ^  performs  the  work  in 
accordance  with  tbe  terms  of  the  employment, 
the  employs  is  entitled  to  recover  toe  stipu- 
lated price,  if  such  was  agreed  upon  by  the 
parties,  or  if  no  stipulated  -price  was  agreed 
upon,  then  he  is  entitled  to  recover  snch  sum 
as  tbe  work  wae  reasonably  worth. 

"To  entitle  one  to  recover  commiBsiona  on 
the  Bale  of  real  estate  he  muBt  have  been  the 
■gent  of  the  seller,  and  be  must  have  effected 
the  sale,  or  conducted  the  negotiations  to  such 
a  stage  as  to  complete  the  bargain  for  the 
sale,  so  far  as  it  depended  upon  bis  action  or 
efforts  to  accomplish  the  sale. 

"When  tbe  broker  hss  brought  to  Iiis  employ- 
er a  purchaser  willing  and  able  to  purchase 
at  the  price  and  on  the  terms  authorized  by 
the  employer,  tbe  broker's  work  is  done,  and 
he  is  entitled  to  his  compensation  and  the  em- 
ployer's refusal  to  complete  the  purchase 
without  the  fault  of  tbe  broker,  will  not  pre- 
vent the  recovery  of  bis  compensation." 

[3]  But  even  though  tbe  real  estate  dealer 
does  not  actually  effect  the  sale,  yet  if  the 
farm  was  placed  in  bis  hands  by  tbe  owner 
for  sale,  and  tbe  dealer  acting  tbereunder 
rendered  services  which  were  tbe  procuring 
cause  of  the  sale  wbicb  is  made  by  tbe  owner 
direct — that  Is  by  himself,  then  the  agent 
would  be  entitled  to  recover  such  sum  as  tbe 
jury  believe  tboae  services  were  reasonably 
worth. 

And  we  further  say,  if  you  believe  that  tbe 
plaintiff  acting  as  tbe  agent  of  tbe  defendant, 
rendered  real  ahd  eflaclent  service  In  the  mat- 
ter of  tlie  sale  of  tbe  farm  for  a  certain  price, 
and  was  prevented  from  efTectlDg  tbe  sale  by 
the  act  of  the  owner  In  selling  the  farm  for  a 
lower  price  to  the  person  with  whom  the 
plaintiff  had  been  negotiating,  and  tbe  plain- 
tiff bad  no  knowledge  that  tbe  defendant  was 
willing  to  sell  for  such  price,  then  tbe  plain- 
tiff would  be  entitled  to  recover,  not  commis- 
sions, but  sucb  sum  as  bis  services  were  rea- 
sonably worth. 

If  you  are  not  satisfied  that  the  plaintiff 
effected  the  sale,  or  that  bis  services  were  the 
procuring  cause  of  tbe  sale,  or  that  be  was 
prevented  by  the  defendant  from  making  the 
sale  after  be  had  rendered  real  and  efficient 
service  in  the  effort  to  make  tbe  sale  to  pur- 
chaser, your  verdict  should  be  in  favor  of  tbe 
defendant 

[4, 1]  If  the  plaintiff  agreed  that  tbe  de- 
fenJan*  mlgbt  sell  the  farm  himself  during 
the  time  it  was  in  tbe  plaintiff's  bands,  and 
sale  vas  not  procured  by  and  through  serv- 
ices rendered  by  the  plaintiff,  then  your  ver- 
dict should  be  In  favor  of  the  defendant. 
And  we  may  also  say  that  the  defendant  had 
the  right  to  negotiate  for  the  sale  of  his  farm 
independent  of  the  broker  witb  whom  the 


farm  was  listed,  In  tbe  absence  of  an  agree- 
ment to  the  contrary ;  and  if  in  tbe  sale  tbe 
service  of  the  agent  was  not  tbe  procuring 
cause,  tbe  plaintiff  could  not  recover. 

[8]  Wbere  no  time  Is  fixed  by  tbe  tontract, 
tbe  broker  Is  allowed  a  reasonable  time  with- 
in which  to  make  tbe  sale.  Tbe  right  to  bis 
commission  is  not  affected  by  the  fact  that 
after  he  has  found  a  purchaser  there  has 
been  a  considerable  delay  in  completing  tbe 
sale  when  a  sale  is  finally  made,  and  there 
is  a  continuous  connection  between  the  steps 
taken  by  tbe  agent,  and  tbe  agent  has  all 
along  been  connected  with  the  n^otlatlons. 
23  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  901. 

You  have  heard  the  evidence  gentlemen, 
and  after  applying  to  the  evidence  tbe  law  as 
we  have  stated  It,  you  must  determine  wheth- 
er the  plaintiff  is  entitled  to  any  compensa- 
tion for  the  services  wbicb  be  claims  to  have 
rendered ;  and  If  you  conclude  that  be  is  en- 
titled to  anything,  then  you  must  decide  what 
those  aervices  were  reasonably  worth. 

Verdict  for  defendant. 


.   HASKINS  T.  YOUNO, 

(Supreme  Court  of  Errors  of  Connecticut  Jan. 
26,  1915.) 

1.  MoBTOAans  (S  277*)-'Tbansfeb  of  Pbop- 
BBTT— Assumption  of  Mobtoagk  Debt. 

The  sale  or  gift  of  an  equity  of  redemp- 
tion does  not  pledge  the  grantee  to  pay  the 
mortgage  debt,  ut  the  absence  of  an  agreement 
therefor. 

[Ed.  Note. — For  other  cases,  tee  Mortnges, 
Cent  Dig.  fiS  726,  727;  Dec.  Dig.  8  2n.»T 

2.  MOBTGAOES  (6  292*)— TBANSFBB  of  PbOPEB- 

Tv— 'Abbuhftion  of  Mobtoaob  Debt— Eti- 

DBNCK. 

Evidence  held  InsufBcient  to  show  that  a 
grantee  of  property  knew  of  a  clause  in  his  deed 
assuming  the  payment  of .  mortgages  on  tbe 
property. 

[Ed.  Note.— For  other  casea,  see  Mortgages, 
Cent  Dig.     762-771,  790;  Dec.  Dig.  S  202.*] 

Appeal  from  Court  of  Common  Pleaa,  New 
Haven  County;  Isaac  Wolfe,  Judge. 

Action  by  Geoi^  E.  Ilasklns  against  Jos- 
eph A.  Yoting  to  foreclose  a  mortgage. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  dlrec* 
tions. 

Louis  M.  Rosenbluth  and  Edwin  A.  Clark, 
both  of  New  Haven,  for  appellant  Omar 
W.  Piatt,  of  MilfoTd,  for  appellee. 

THAYER,  J.  The  plaintiff  asks  for  tbe 
foreclosure  by  sale  or  strict  foreclosure  of  a 
mortgage  given  to  him  by  one  Allison  and  a 
deficiency  Judgment  for  the  difference  be- 
tween the  mortgage  debt  and  the  value  of 
tbe  mortgaged  property  as  fixed  by  appraisal 
or  sale,  if  tbe  value,  as  thus  ascertained.  Is 
insuffloieiit  to  satisfy  the  debt.  Allison  is 
not  a  party  to  the  action,  which  is  brought 
against  the  defendant  alone;  it  being  alleg- 
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ed  In  the  complaint  that  on  the  same  day 
that  the  mortgage  was  given  Allison,  by  his 
warranty  deed  of  that  date,  conveyed  the 
mortgaged  premises  to  the  defendant,  and 
that  by  the  express  terms  of  the  deed  the 
defendant  assumed  and  agreed  to  pay  the 
mortgage.  The  defendant  In  his  answer  ad- 
mits that  the  alleged  deed  was  delivered  to 
him  hy  Allison,  but  alleges  that  at  the  time 
it  was  delivered  the  name  of  the  grantee  had 
not  been  Inserted;  that  It  was  delivered  to 
him  as  a  gift  of  the  equity  of  redemption; 
that  nothing  was  said  between  hlra  and  Al- 
lison about  bis  assuming  the  mortgage  debt; 
and  tliat  he  made  no  agreement  at  any  time 
to  assume  the  debt,  and  had  no  knowledge 
that  the  deed  contained  terms  Imposing  upon 
bim  the  assumption  and  payment  of  It  until 
this  action  was  commenced.  These  allega- 
tions which  are  contained  in  the  second  de- 
fense are  denied  In  the  reply.  Upcm  the 
trial  the  defendant  admitted  that  the  plain- 
tiff was  entitled  to  a  foreclosure  of  hla  mort- 
gage, but  dalmed  that  he  was  not  entitled 
to  a  finding  that  the  defendant  had  assumed 
the  mortgage  debt,  and  that  the  judgmoit 
should  not  be  for  a  foreclosure  by  sale,  but 
for  a  strict  foreclosure  of  the  mortgage^  The 
court  rendered  Judgment  for  a  foredoanre 
by  sale  the  Judgment  file  contalniug  a  gen- 
eral finding  of  the  Issues  for  the  plaintiff. 
As  the  Question  of  the  assumption  of  the 
mortgage  debt  by  the  defendant  is  distinctly 
raised  by  the  pleadings,  this  Judgment  ren- 
ders the  defendant  liable  to  a  deficiency  Judg- 
ment should  the  proceeds  of  the  sale  of  the 
property  be  insufficient  to  satisfy  the  amount 
secured  by  the  mortgage  and  the  costs  of 
the  action,  and  the  defendant  is  therefore 
aggrieved  by  the  Judgment  if  It  or  the  flnd- 
Ingjs  therein  recited  are  erroneous.  The  Judg- 
ment caunot  affect  Allison,  who  is  not  a  par- 
ty to  the  action,  except  that  It  will  relieve 
bim  from  liability  to  pay  the  mortgage  debt 
to  tbe  plaintiff  If  the  latter  secures  it  through 
the  foreclosure  sale,  and  a  deficiency  judg- 
ment for  the  balance  against  the  defendant. 

It  appears  from  the  finding  that,  as  al- 
leged In  the  answer,  no  grantee  was  named 
In  the  deed  from  Allison  to  the  defendant  at 
the  time  tbat  It  was  delivered  to  bim;  but 
the  court  has  also  found  that  the  defendant's 
name,  by  his  direction,  was  inserted  In  the 
deed  as  grantee  after  its  delivery  to  him, 
and  was  then  by  him  caused  to  be  forward- 
ed to  the  town  clerk  of  Milford  for  record. 
It  has  not  been  claimed  before  us,  and  the 
record  does  not  show  that  it  was  claimed  In 
tbe  trial  court,  that  the  deed,  when  thus  com- 
pleted and  recorded,  did  not  constitute  a 
valid  conveyance  of  the  equity  of  redemp- 
tion. We  do  not  therefore  stop  to  consider 
the  effect  of  the  delivery  of  tbe  Incomplete 
instrument  in  this  respect 

The  question  chiefly  argued  before  us  Is 
whether  the  court  properly  held  that  the 
defendant  assumed  and  agreed  to  pay  the 


mortgage  debt,  and  the  case  turns  upon  the 
decision  of  that  question.  If  he  did  assume 
It,  he  is  properly  made  liable  for  a  deficiency 
Judgment,  and  there  is  nothing  In  the  record 
to  show  that  the  court  Improperly  exercised 
Its  discretion  In  determining  ttiat.tfae  fore- 
closure should  be  by  sale. 

[1,  2]  The  deed  from  Allison  to  the  defend- 
ant contains  the  assumption  clause  as  ap- 
pears In  tbe  deed  Itself,  which  Is  a  part  of 
tbe  finding.  We  held  In  Raffel  v.  Clark,  87 
Conn.  567,  571,  S9  Atl.  184,  that  the  mere  pro- 
duction of  a  deed  containing  such  a  clause 
is  enough  to  fix  n  personal  liability  upon 
the  grantee,  when  there  Is  no  other  testimony, 
but  that,  where  be  denies  that  he  assumed 
the  mortgage  debt,  and  there  is  no  finding  of 
any  antecedent  agreement  to  assume  it,  and 
the  circumstances  under  which  he  accepted 
the  deed  are  such  as  do  not  charge  him  with 
actual  knowledge  of  the  existence  of  tbe  as- 
sumption clause,  and  It  Is  not  found  tiiat  be 
had  such  knowledge  It  Is  mt  enough  to  fix 
such  personal  liability  upon  hlm.  The  court 
has  not  found  that  there  was  any  anteced- 
ent agreement  by  the  defendant  to  assume 
the  plaintiff's  mortgage,  and  In  the  plaintiff's 
brief  It  Is  stated  that  there  Is  no  claim  of 
such  an  agreement.  The  evidence  which  is 
before  us  is  conclu^ve  that  no  su(di  agree- 
ment was  made  prior  to  the  delivery  of  Uie 
deed.  Both  parties '  (Allison  being  called  by 
the  plaintiff]  so  testify,  and  they  are  uncon- 
tradicted by  any  witness  or  any  fact  In  tbe 
case.  Hie  sale  or  gift  of  an  equity  of  re- 
demption casts  upou  tbe  grantee  no  obligation 
to  pay  the  mortgage  debt,  unless  he  agrees 
to  do  so.  Norwich  Gas  &  Electric  Co.  v. 
Norwich,  76  Conn.  665,  584,  6-7  AtL  746.  But 
the  court  held  that  the  defendant,  when  tbe 
deed  was  delivered  to,  and  acc^ted  by,  him, 
knew  that  it  contained  the  assumption  clausa 
If  be  accepted  it  with  such  knowledge,  he 
would  be  bound  by  the  agreement  recited  in 
It  The  tender  of  tbe  deed  would  be  an  offer 
to  convey  upon  the  terms  recited,  and  its  ac- 
ceptance with  knowledge  and  appreciation 
of  the  effect  of  the  recital  would  be  an  ac- 
ceptance of  the  offer.  This  of  Itself  would  con- 
stitute an  a^reemeut  to  assume  and  pay  tbe 
mortgages.  What  the  effect  of  an  acceptance 
and  rccordlug  of  such  a  deed  without  knowl- 
edge that  it  contained  an  assumption  clause 
would  have  upon  the  rights  of  third  parties 
acquiring  the  mortgage  after  tbe  recording  of 
tbe  defendant's  deed  and  In  reliance  upon 
the  agreement  recited  in  It  we  need  not  In- 
quire. The  plaintiff  Is  not  such  a  party.  He 
accepted  his  mortgage  before  the  deed  to  the 
defendant  was  executed,  and  stands  where 
Allison  would  now  stand  If  he  bad  redeemed 
the  mortgage  and  was  now  seeing  Its  fore- 
closure. The  court  bases  Its  conclusion  that 
the  defendant  had  knowledge  that  the  deed 
contained  an  assumption  clause:  (a)  Ui^n 
"the  evidence  offered  ind  the  appearance  and 
manner  of  the  defendant  uptm  the  witness 
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stand";  (b)  npra  the  drcnm stances  uDder 
which  the  d^verr  and  acc^tance  ot  the 
deed  was  made ;  and  (c)  upon  the  sabseqnent 
conduct  of  the  def«idant  The  fltst,  although 
stated  as  a  conclusion,  Is  a  0ndlng  from  the 
evidence.  The  d^endant  excepts  to  this,  and 
asks  for  a  oorrectltui  of  the  finding  so  that  it 
shall  state  that  he  had  no  knowledge  that 
the  deed  contained  the  assainptlon  clause 
whoi  It  was  accepted  and  caused  to  be  re- 
corded by  Um.  An  examination  of  the  evi- 
dence shows  that  the  only  direct  evldmce  up- 
on this  question  came  from  Allison  and  the 
defendant  Allison  testified  that  nothing  was 
said  about  the  assumption  of  the  mortgage 
before  tiie  deed  was  delivered,  and  that  the 
defraidant  did  not  read  the  deed.  It  appears 
In  the  evidence  that  the  deed  was  executed 
at  BUlfurd,  in  this  states  on  the  day  it  was 
d^vered,  that  it  was  taken  by  Allison  at 
once  to  New  York,  and  there  delivered  to  the 
defendant,  and  it  does  not  aivear  that  it 
left  the  possessloii  of  Allison  until  it  was 
handed  by  him  to  the  defendant  The  de- 
fendant testified  that  be  did  not  read  the 
deed,  and  bad  no  knowledge  that  it  contained 
an  assumption  clause  until  after  it  was  re- 
corded. Tbla  testimony  was  uncontradicted. 
There  is  nothing  in  his  answers  appearing  In 
the  printed  record  which  would  Indicate  that 
be  was  untruthful  In  what  he  said  as  to  this 
matter,  and  Allison's  testimony  Is  corroba- 
tlT&  We  find  Dotbing  In  the  circumstances 
under  which  the  deed  was  delivered  and  ac- 
cepted which  charge  the  defendant  with 
knowledge.  The  drcuuistances,  as  found  by 
the  court,  were  that: 

"Allison  was  thQ  holder  of  a  second  mortgage 
for  $1,050  and  a  third  mortgage  for  $500  on  a 
piece  of  land  which  was  then  or  formerly  owned 
by  the  defendant,  which  mortage  said  Allison 
had  for  some  time  prior  to  April  li^t  been  en- 
deavoring to  get  the  defendant  to  taice  up  and 
pay.  Said  Allison  was  very  desirous  of  raising 
money  at  such  time,  and  had  made  several  ef- 
forts to  sell  said  mortgages  to  the  defendant, 
and  on  said  April  Ist  he  called  on  the  defend- 
ant at  bis  office  in  New  York  City  and  told  him 
that,  if  he  would  then  and  there  give  to  him 
his  personal  note  for  $1,000,  he  would  sell  him 
said  mortgages,  and  also  give  to  him  the  equity 
in  a  certain  piece  of  land  with  a  cottage  there- 
on, situated  at  Burwell's  Beach,  In  the  town  of 
Mflford.  •  ♦  •  Allison  exhibited  a  photo- 
graph of  said  premises  to  the  defendant,  and  the 
defendant,  after  examining  the  same,  accepted 
the  offer  of  said  Allison,  and  the  transaction 
was  then  and  there  completed.  Said  Allison 
delivered  to  the  defendant  a  warranty  deed  of 
said  premises,  and  the  defendant  executed  and 
delivered  to  said  Allison  his  note  for  $1,000. 
•  *  •  At  the  time  of  the  negotiationB  between 
said  Allison  and  the  defendant  heretofore  re- 
ferred to,  and  before  the  deliveiy  of  the  war- 
ranty deed  to  the  defendant,  said  Allison  inform- 
ed the  defendant  that  there  were  two  mortaapes 
on  said  premises,  one  being  in  favor  of  said 
John  E.  Lomas  and  said  Edward  A.  Nettleton 
(or  $800.  and  one  in  favor  of  Ueorge  E.  Ilas- 
kins,  the  plaintiff  in  this  action,  for  $500, 
which  latter  mortgage  said  Allison  informed  the 
defendant  had  been  placed  by  faim  on  the  prop- 
erty that  day.  Said  mortgages  are  the  two 
mortgafces  described  in  the  warranty  deed  bere- 
Inbe^re  referred  to.  Said  Allison  further  in- 
formed the  defendant  at  inch  time  concerning 


the  date  of  said  mortgage,  tbe  time  when  in- 
terest became  due,  and  the  rate  of  Interest,  and 
also  told  him  that  he  would  pay  to  him  the  in- 
terest that  bad  accrued  upon  the  &rst  mortgage 
to  said  April  1st,  and  would  send  him  a  check 
for  such  amount,  so  that  he  (the  defendant) 
would  be  indemnified  for  the  interest  due  on 
said  mortgage  to  the  date  of  the  delivery  of  the 
deed." 

There  Is  here  nothing  to  indicate  to  the 
defendant  that  he  was  to  become  obligated 
for  the  mortgages  upon  the  Mllford  property. 
The  proposition  was  ttiat  he  was  to  purchase, 
and  Allison  was  to  sell  to  him,  two  mort- 
gages on  other  property  concerning  which 
there  had  been  prior  negotiations  for  the 
sum  of  $1,000,  to  be  paid  by  his  note  for  that 
sum,  aud  Allison  was  to  give  him  the  equity 
of  i-edeuiptlon  in  the  Mllford  cottage.  He 
certainly  would  not  understand  from  the  lan- 
guage that  he  was  to  become  personally  obli- 
gated for  $1,300  of  mortgages  upon  the  land. 
The  fact  that  the  amount  of  the  mortgages 
was  stated  and  to  whom  due  would  not  sug- 
gest to  the  defendant  that  he  was  to  become 
obligated  to  pay  them.  They  were  facts 
bearing  upon  the  value  of  the  equity.  He 
would  be  required  to  pay  them  to  save  the 
equity,  and  for  these  reasons  it  was  proper 
for  Allison  to  state  the  facts  to  the  defend- 
ant There  was  nothing  in  the  proposition 
made  by  Allison  which  would  lead  him  to 
suspect  that  the  deed  would  contain  an  as- 
sumption clause.  He  would  be  justifled  in 
taking  Allison  at  his  word,  and  was  not  call- 
ed upon  to  search  the  deed  to  see  whether, 
under  cover  of  deeding  him  an  equity  of  re- 
demption, Allison  was  securing  trom  him  an 
obligation  to  pay  $1,300  of  AlUson's  indebt 
edness. 

[3]  The  subsequent  conduct  of  the  defend- 
ant from  which  the  court  draws  Its  conclu- 
sion that  the  defendant  was  chargeable  with 
knowledge  at  the  time  he  accepted  the  deed 
consisted  in  hU  ttaving  received  $9.40  sent 
him  by  Allison  as  promised  when  the  deed 
was  d^vered  In  payment  of  the  accrued  in- 
terest on  the  first  mortgage  on  the  proper^  to 
April  1st,  the  day  of  the  delivery  of  the  deed, 
in  his  iiaviug  directed  his  stenographer  to  in- 
sort  bis  name  in  the  blank  space  left  for  the 
grantee's  name  In  the  deed  and  to  send  it  to 
Mllford  for  record.  It  appears  from  the  deed, 
which  is  printed  and  written  upon  two  pages, 
that  the  blank  which  was  to  be  filled  was  upon 
the  first  page,  aud  the  assumption  clause  was 
upon  the  second,  so  that  the  fact  that  the 
defendant  then  knew  of  the  blank  space  In 
the  deed  does  not  show  knowledge  on  his 
part  that  there  was  an  assumptttm  (dause  on 
the  following  page.  These  circamstancea 
are  as  consistent  with  ignorance  of  the  as- 
sumption clause  as  with  knowledge  of  It 
We  see  nothing  In  this  conduct  of  the  de- 
fendant which  can  charge  him  with  knowl- 
edge of  the  recitals  in  the  deed.  We  think 
that  the  court's  conclusions  (b)  end  (c)  were 
erroneous,  and  that  upon  the  evidence  its 
flndins  (a)  should  be  changed  to  a  finding 
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tbat  the  defendant  had  no  knowledge  of  the 
existence  of  the  assumption  clause  until  this 
action  was  commenced.  This  correction  be- 
ing made,  the  finding  does  n.ot  support  the 
Judgment  The  case  then  falls  within  the 
rule  laid  down  In  Raffel  T.  Ciark,  supra. 
There  was  error  in  finding  that  the  defend- 
ant assumed  and  promised  to  pay  the  mort- 
gage debts. 

The  judgment  is  reversed,  and  the  case  Is 
remanded,  and  the  court  of  common  pleas 
is  directed  to  enter  Judgment  for  the  defend- 
ant upou  the  question  of  his  assumption  of 
the  mortgage  debt  and  in  favor  of  the  plain- 
till  for  a  foi'eclosure  of  the  mortgage. 


WASHINGTON  TRUST  CO.  v.  NORWICH  & 
WESTERLY  TRACTION  CO.  et  aL 

(Sapreme  Court  of  Errors  of  Connecticut.  Jan. 

26,  191fi.) 

1.  Railboads  (8  190*)— Liens— PoBECLosuEE 
—Findings— Ultimate  Faoih— Sufficien- 
ct  of  subsidiabt  kacta. 

In  a  suit  by  a  trust  company  to  foreclose 
a  judgment  lien  on  the  property  of  a  railway 
company,_  a  prior  unrecorded  mortgage  on  which 
had  previously  been  foreclosed,  findings  that  the 
mortgage  was  authorized  at  a  atockliolders' 
meeting,  that  the  president  of  the  trust  com- 
pany was  a  stockholder,  and  a  director  of  the 
trust  company  was  a  director,  of  the  railway 
company,  tbat  notice  of  the  meetlog  stating  its 
purpose  was  mailed  to  them,  that  the  trust  com- 
pany accepted  a  note  indorsed  by  the  railway 
company  after  negotiations  in  which  such  pres- 
ident and  director  represented  tbe  trust  com- 
pany,  tbat  tbe  director  then  knew  of  the  mort- 
gage and  the  bonds  secured  thereby,  that  a  re- 
newal of  such  note  was  renewed  on  November 
29,  1907,  by  a  new  note  indorsed  by  tbe  rail- 
way company  for  a  part  of  the  indebtedness  and 
the  note  of  a  third  party  for  the  Inlance,  and 
that  tbe  president  of  the  trust  company,  who 
had  charge  of  tbe  transaction  from  tbe  begin- 
ning, then  knew  that  there  were  bonds  issued  by 
the  railway  company  secured  by  a  mortgage, 
supported  the  finding  of  tbe  ultimate  fact  tbat 
on  February  16,  1909,  when  the  trust  company 
attempted  to  attach  tbe  land  of  the  railway  com- 
pany, it  bad  actual  knowledge  of  tbe  mortgage 
through  Its  officers  and  directors. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  623;  Dec.  Dig.  |  100-*] 

2.  RAn30ADS  ffi  171*)— MoBTOAOBa— Pbiobi- 
TT  Between  Mobtoage  and  Attacument. 

As  Acta  1905,  c.  149,  §  2,  relative  to  mort- 
gages by  railroad  or  street  railway  companies 
provides  tbat  such  mortgage  shall  be  recorded 
with  the  secretary  of  state,  and  need  not  be 
recorded  in  the  records  of  tbe  towns  within 
which  tbe  mortgaged  property  is  situated,  tbus 
exompting  such  mortgages  from  the  operation 
of  V.iu.  at,  1902,  §  4li:jG,  providing  that  no  con- 
veyance shall  be  efTr<'tual  against  any  person 
other  than  the  grantor  and  his  heirs  unless  re- 
corded on  tbe  records  of  tbe  town  in  which  tbe 
land  lies,  an  attaching;  creditor  did  not  acquire 
priority  over  an  unrecorded  railway  mortgage 
of  which  it  had  no  knowledce,  where,  in  the 
transactions  in  which  tbe  d<'bts  sought  to  be 
CHllcctcd  were  incurred,  it  did  not  rely  on  tbe 
reaird  title,  and  did  not  asnume  or  believe  that 
there  was  no  mortgage  on  tbe  property. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  S|  554-576;   Dec  Dig.  i  171.*] 


3.  MOBTQAQES     (S     591*)  —  WoamOLOSUBM  — 

Rights  of  Pubchaseb. 

Under  Gen.  St  1902,  {  4144,  providing, 
relative  to  the  foreclosure  of  mortgages  by  a 
decree  of  sale,  tbat  the  conveyance  to  the  pur- 
chaser shall  vest  in  him  the  same  estate  that 
would  have  vested  in  the  mortgajiee  if  the  mort- 
gage had  been  foreclosed  by  strict  foreclosure, 
and  that  to  thia  extent  it  shall  be  valid  against 
all  parties  to  the  cause  and  their  privies,  but 
against  no  other  persons,  the  purchaser  takes 
no  better  title  than  the  mortgagee  would  take 
by  a  strict  foreclosure,  and  tbe  right  of  redemp- 
tion of  those  not  made  parties  to  the  suit  ia 
not  cut  off. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  SI  1G93,  1694-1708;  Dec  Dig.  | 
591.*] 

4.  Raelboads  a  201*)  —  Mobtoaoes  —  FOBB- 
CLOB0BB— RlOHTS  OF  CBEDITOBS  NOT  PAS- 
TIES. 

The  right  of  an  attaching  creditor  to  redeem 
was  not  cut  off  by  the  foreclosure  of  a  railway 
mortgage  in  a  suit  to  which  it  was  not  a  party, 
though  it  filed  therein  an  intervening  petiticm, 
where  it  did  not  press  Bocb  petition,  and  its 
rights  were  not  actaally  litigated  and  deter* 
mined. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent.  Dig.  H  065-668;  Dec  Dig.  |  201.*] 

5.  Railboaihi  (S  201*)— Mobtoaoes— Redeio^ 
TiON— Pleading. 

Where,  in  a  suit  to  foreclose  a  judgment 
Ueo  on  the  property  of  a  railway  company,  a 
prior  unrecorded  mortuage  on  which  hud  been 
foreclosed,  the  only  relief  asked  for  wss  a  fore- 
closure and  possession  of  tbe  premises,  and 
plaintiff  did  not  pray  for  a  decree  to  redeem, 
and  did  not  plead  any  tender  or  offer  to  redeem, 
it  was  not  entitled  to  a  decree  permitting  it  to 
redeem,  espedalJy  where  no  claim  of  a  right 
to  redeem  was  made  and  overruled  in  the  course 
of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Railroads 
Cent  Dig.  SS  605-608;  Dec.  Dig.  §  201.*] 

6.  Railboads  ({  177*) — Indebtedness— E!n- 

FOBCEUENT— PBOPEBTT  SOBJECT. 

Real  estate  or  fixtures  necessary  to  Uie 
operatimi  of  a  railroad  are  not  exempted  from 

attachment  and  execution  on  grounds  of  pub- 
lic policy,  as  in  this  state  the  property  of  public 
service  corporations  with  certain  exceptions  has 
always  been  subject  to  attachment  and  execu- 
tion on  substantially  tbe  same  terms  as  that  of 
other  private  corporations. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  391,  594-599 ;  Dec.  Dig.  S  m^i 

Appeal  from  Superior  Court,  New  London 
County;  Joel  H.  Reed,  Judge. 

Suit  by  the  Washington  Trust  Company 
against  the  Norwich  &.  Westerly  Traction 
Company  and  others  to  foreclose  a  judgment 
lien  on  land.  Judgment  rendered  for  de- 
fendants, and  plalntlft  appeals.  Afllrmed. 

The  court  found  that  the  mortgage  men- 
tioned in  the  opinion  was  authorized  by  a 
meeting  of  the  stockholders,  of  which  notice 
was  malted  to  each  stockholder;  that 
Charles  Perry  was  a  stocltbolder  of  tlie  rail- 
way company,  and  also  president  of  the 
trust  company;  that  William  Segar,  a  direc- 
tor of  the  trust  company,  was  a  stockholder 
and  director  of  the  railway  company;  that 
notice  of  the  stockholders'  meeting  was  mailed 
to  them,  stating  Its  purpose;  that  the  trust 
company  accepted  a  note  for  $10,000  Jn- 
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dorsed  br  tbe  railway  company  after  nego- 
tiatlona  betweeo  committees  representing 
eacb  company;  tbat  Perry  and  Segar  were 
members  of  the  committee  representing  the 
trust  compaiv ;  tbat  Segar  then  bad  actaal 
knowledge  that  the  mortgage  had  been  au- 
thorized and  executed,  and  tbat  bonds  se- 
cured thereby  had  been  issued  and  were 
outstanding;  that  a  renewal  of  such  note 
was  renewed  on  November  29,  1907,  by  a  new 
note  for  $9,000,  Indorsed  by  the  railway  com- 
pany, and  a  note  of  a  third  party;  and  that 
Perry,  who  had  charge  of  the  ^transaction 
from  the  beginning,  then  knew*  that  tliere 
were  bonds  issued  by  the  railway  company 
secured  by  a  mortgage  on  its  property. 

Seeber  Eldwards,  of  Providence,  R.  I.,  and 
John  P.  Huntington,  of  Norwich,  for  appel- 
lant. Cbrlstoper  L.  Avery  and  Tracy  Wal- 
ler, both  of  New  London,  for  appellees. 

BEACH,  J.  On  April  8,  1006,  the  Nor- 
wich &  Westerly  Railway  Company  mort- 
gaged all  of  Its  property,  Including  ttie  land 
in  question,  to  the  then  state  treasurer  and 
his  ftuceessors  In  office,  to  secure  an  issue  of 
bonds  amounting  to  $760,000.  This  mortgage 
was  not  recorded  In  the  office  of  the  secre- 
tary of  state  as  required  by  section  2,  c.  149, 
Pub.  Acts  1905,  until  November  22,  1909.  In 
the  meantime,  on  February  16,  1900,  the 
plaintiff  brous^t  an  action  against  the  rail- 
way company  as  Indorser  on  a  promissory- 
note  for  fO>000,  and  attadied  the  land.  The 
judgmoit  Hen  sought  to  be  forecloaed  relates 
back  to  tbe  date  of  this  attachment. 

On  8^)tember  14, 1009,  at  the  suit  of  non- 
resident creditors,  a  receiver  of  the  railway 
company  was  appointed  by  the  Circuit  Court 
of  the  United  States  for  the  District  of  Con- 
necticut, and  in  February,  1910,  the  state 
treasura  brought  suit  in  tbe  same  court  to 
foredose  the  mortgage,  tA  which  he  was  ex 
oflOcio  the  trustee.  These  suits  were  consol- 
idated, and  the  superior  court  flnds  that  the 
platntUf  had  knowledge  of  this  consolidated 
action,  and  that  its  attorn^  prepared  and 
filed  with  tbe  clerk  of  the  United  States 
Circuit  Court  an  intervening  petition,  and  at- 
tended a  meeting  of  creditors  before  said 
court,  but  did  not  press  its  intervening  peti- 
tion and  waived  the  same.  Subsequently, 
on  May  16,  lOtl,  the  Olrcntt  Court  ordered 
the  mortgaged  property  sold  at  public  auc- 
tion free  from  all  incumbrances  arising  by, 
through,  or  under  the  mortgagor  and  the 
property  was  bought  In  on  behalf  of  the  fore- 
closing bondholders,  who  reorganized  the 
railway  company  as  provided  in  section  B817 
of  tbe  OeneiHl  Statutes,  under  the  name  of 
the  Norwich '&  Westerly  Traction  CompAny, 
which  la  a  defendant  In  this  action.  The 
last-named  con^any  has  since  executed  a  new 
mortgage  to  the  Old  Coltmy  Trust  Company 
of  Boston,  as  trustee,  to  secure  a  new  Issue 
of  bonds. 

The  superior  court  has  also  found  that  at 
02A.-S6 


the  time  of  the  attachment  the  land  attempt- 
ed to  be  attached,  although  described  as  four 
separate  tracts,  was,  In  fact,  one  piece  of 
land,  on  which  were  located  the  tracks  of 
the  railway  company  and  its  power  house 
and  car  bam. 

In  May,  1910,  the  plaiutUE,  having  ob- 
tained a  Judgment  In  its  suit  broni^t  in  1000, 
against  the.  Norwich  &  Westerly  Railway 
Company,  died  a  Judgment  Hen  on  the  at- 
tached land,  and  th^  brought  tills  actlmt  to 
foreclose  the  Uen  against  the  Norwich  & 
Westerly  Traction  Company,  as  the  succes- 
sor to  the  rights  and  property  of  the  rail- 
way company,  making  the  trustee  of  the  new 
mortgage  a  party,  and  asking  for  a  foreclo- 
sure and  possession  of  the  premises.  The  su- 
perior court  held  tbat  the  plaintiff  did  not, 
by  its  attachment  of  February.  16.  1900,  ac- 
quire a  Hen  prior  to  that  of  the  unrecorded 
mortgage  executed  April  3,  1006,  and  that 
the  plaintiff  was  not  entitled  to  a  foredosnre 
as  against  tbe  defendants. 

Tbe  principal  questions  diredly  raised  by 
the  plaintiff's  appeal  relate  to  its  dalm  that 
the  trial  court  erred  In  holding  tbat  the  un- 
recorded mortgage  to  the  state  treasurer  was 
entlUed  to  priority  over  the  plaintiff's  attach- 
ment. In  that  connectioa  the  trial  court  has 
made  the  following  finding : 

"On  February  16,  1909,  at  the  time  that  the 
Washington  Trust  Company  attempted  to  at- 
tach the  land  of  the  Norwich  &  Westerly  Rail- 
way Company,  the  Washington  Trust  Companr. 
through  Its  officers  and  directors,  had  actual 
knowledge  of  tiie  morti^a^  of  the  Norwich  & 
Westerly  Railway  Company  authorized  March 
20,  1906." 

[1]  The  appellant  has  not  directly  attack- 
ed this  finding  under  sections  795  or  797  of 
the  General  Statutes,  but  assumes  that  it  Is 
a  conclusion  of  law  founded  solely  on  other 
findings  of  subsidiary  facts,  and,  by  several 
assignments  of  error,  challenges  their  suffi- 
ciency to  support  it.  In  tbe  view  tbat  we 
take  of  the  case,  tbe  question  whether  the 
plaintiff  did  or  did  not  have  actual  knowledge 
of  the  prior  unrecorded  mortgage  to  the  state 
treasurer  Is  not  of  controlling  importance; 
and,  In  disposing  of  these  assignments  of  er- 
ror, it  is  enough  to  say  that  tbe  finding  In 
question  does  not  appear  to  be  a  conclusion 
of  law,  and  does  purport  on  Its  face  to  be  a 
finding  of  the  ultimate  fact  of  actual  knowl- 
edge by  the  plaintiff's  officers  and  directors 
on  February  16,  1009.  Regarded  as  a  finding 
of  an  ultimate  fact,  it  Is  fully  supported  by 
tbe  other  findings  of  subsidiary  facts. 

The  next  question  is  whether  tbe  failure  to 
record  the  mortgage  to  the  state  treasurer 
until  after  the  attachment  makes  it  Ineffectu- 
al to  hold  the  land  as  against  tbe  attaching 
creditor. 

[2]  Chapter  140  of  the  Public  Acts  of  1905 
requires  railroad  and  street  railway  mort- 
gages to  be  recorded  In  the  office  of  tbe  secre- 
tary of  atato;  but  it  attaches  no  penalty  or 
other  consequence  to  the  failure  to  make  such 
a  record,  and  It  e^ressly  exempts  such  more- 
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gages  from  the  necessity  of  being  recorded 
on  the  records  of  the  towns  in  which  the 
mortgaged  property  Is  located.  By  this  ex- 
emption the  Legislature  has  excepted  such 
mortgages  from  the  operation  of  section  4030 
of  tile  General  Statutes,  which  provides  that : 

"No  coDveyance  ehall  be  effectual  to  bold 
lands  against  any  otber  person  but  the  grantor 
and  his  heirs,  unl^s  retarded  in  the  records  of 
the  town  in  which  the  lands  lie." 

Perhaps  the  Leglslatare  did  not  intend  tbat 
the  security  of  iuTestors  In  railway  bonds 
should  depend  wholly  or  partly  on  the  accu- 
racy and  completeness  of  a  number  of  differ- 
ent town  records.  But  wbettaer  for  that  or 
oQier  reaaouB  no  recording  on  the  land  rec- 
ords of  towns  is  required  In  the  case  of  rail- 
way mortgages,  and  therefore  the  statutory 
sanction  for  tailing  to  make  sncb  a  record, 
as  expressed  in  section  4036,  Is  inapplicable 
to  railway  mortgages. 

As  already  stated,  chapter  149,  Pub.  Acts 
1905,  provides  no  penalty  or  consequence  for 
failing  to  record  tiie  mortgage  in  the  office 
of  the  secretary  of  state;  and  so  the  ques- 
tion whether,  or  under  what  drcumstiuices, 
an  attaching  creditor  of  land  may  acquire 
priority  over  an  unrecorded  railway  mort- 
gage Is  to  be  determined  in  this  state  by  the 
general  law,  which  la  well  settled: 

"Attaching  creditors,  even  without  notice  of 
the  equitable  claims  of  third  parties,  who,  in  the 
transactions  in  which  the  debts  sought  to  be 
collected  were  incurred,  gave  no  credit  to,  and 
had  no  knowledge  of,  the  apparent  or  record 
title  of  the  debtor  to  the  property  attached,  do 
not,  as  to  the  equitable  owners  of  such  proper- 
ty, stand  in  the  position  of  bona  fide  purchasers 
for  value,  unless  by  force  of  some  statute  law 
to  that  effect."  Waterman  v.  Buckingham,  79 
Conn.  2S6,  64  Atl.  212. 

See,  also.  Gray  v.  Graham,  87  Conn.  601, 
and  cases  cited  on  pages  604.  605.  89  AO.  262, 
49  L.  R.  A.  (N.  S.)  1159.  The  finding  of  the 
trial  court  on  this  point  Is  that  the  plaintiff. 
In  accepting  the  note  for  $9,000,  did  not  rely 
on  the  record  title  and  did  not  assume  or  be- 
lieve that  there  was  no  mortgage  on  the  prop- 
erty of  the  Norwich  &  Westerly  Railway 
Company.  It  follows  that  the  court  was 
right  In  holding  that  the  plaintiff  acquired 
no  priority  over  the  unrecorded  mortgage  by 
its  attachment. 

The  plaintiff  also  contends  that,  even  If  Its 
Uen  Is  held  to  be  subordinate  to  that  of  the 
foreclosed  mortgage.  It  Is  entitled  to  a  decree 
of  foreclosure  as  against  the  Old  Colony  Trust 
Company,  the  trustee  under  the  new  mort- 
gage, and  to  a  decree  to  redeem  the  title 
which  the  traction  company  acquired  at  the 
foreclosure  sale, 

[3]  So  far  as  this  record  goes,  the  platn- 
tlfTB  right  as  second  mortgagee  to  redeem 
the  first  mortgage  does  not  appear  to  have 
been  cut  off  by  the  foreclosure  sale.  The  pur- 
chaser at  that  sale  took  no  better  title  than 


the  first  mortgagee  would  have  taken  by  a 
strict  foreclosure.  Oen.  St  1002,  {  4144. 
And,  as  the  plaintiff  was  not  a  party  to  that 
suit,  its  rlg^t  of  redemption  yraa  not  cat  off 
by  the  judgment  Goodman  t.  White,  26 
Conn.  817,  320,  821;  Colwell  r.  Warner,  86 
Conn.  224,  234,  235;  tioomis  T.  Knox,  60 
Conn.  843,  3S0,  22  Atl.  771 ;  Ensign  t.  Bat- 
terson  et  ux.,  68  G<»m.  298,  306,  36  AtL  61. 

[4]  In  the  absence  of  a  finding  that  the 
plaintiff's  rights  were  a<^ually  litigated  and 
determined  in  that  action,  the  mere  filing  of 
an  intervening  petition  which  was  never  act- 
ed on  cannot  operate  by  estoppel  as  ttie  equiv- 
alent of  a  foretdosnre  al  the  plalntlff'a  equity 
of  redemption. 

[f]  We  need  not,  however,  punme  the  snb- 
ject,  tor  the  plaintiff  has  not  prayed  for  a 
decree  to  redeem,  and  did  not  plead  any  tra- 
der or  offer  to  iMeem  (Practice  Book,  p.  397 ; 
Emerson  v.  Atkinson,  169  Mass.  3S6,  360,  34 
N.  E.  61^ ;  nor  does  it  appear  that  any  claim 
of  a  right  to  redeem  was  made  and  overruled 
in  the  course  of  the  trial.  The  only  relief 
asked  for  was  a  foreclosure  and  possession 
of  the  premises;  and,  as  against  these  de- 
fendants, the  plaintiff  has  no  right  to  that 
relief.  The  plaintlflF  may,  so  far  as  this  rec- 
ord shows,  stlU  have  a  right  to  foreclose  its 
original  debtor,  the  Norwich  &  Westerly  Rail- 
way Company,  and  thus  cut  off  the  right  of 
that  company  to  redeem  the  plaintiff's  judg- 
ment lien.  But  the  railway  company  is  not 
made  a  party  to  this  action.  The  only  de- 
fendants here  are  those  who  by  force  of  the 
statute  stand  In  the  same  position  in  which 
the  first  mortgagee  would  have  stood  after  a 
strict  foreclosure  to  which. the  plaintiff  was 
not  a  party ;  and  as  to  these  defendants  the 
plaintiff's  right,  if  any.  Is  to  redeem,  and  not 
to  foreclose. 

[S]  We  cannot  yield  to  the  defendant's  con- 
tehtlon  that  the  plaintiff's  attachment  should 
be  regarded  as  void  ab  Initio  on  the  ground 
that  particular  parcels  of  real  estate  or  fix- 
tures necessary  to  the  operation  of  a  railroad 
ought  to  be  exempted  from  attachment  and 
execution  on  grounds  of  public  policy.  Very 
eminent  authority  Is  dted  in  support  of  this 
contention,  but  In  this  state  the  property  of 
public  service  corporatlona,- except  turnpike 
and  toll  bridge  companies,  has  always  been 
subject  to  attachment  and  execution  on  sub- 
stantially the  same  terms  as  that  of  other 
private  corporations,  without  practical  inter* 
ruptlon  of  the  public  service. 

Should  any  real  danger  of  such  interrup- 
tion arise,  it  would  doubtless  be  averted  by 
the  appointment  of  a  receiver  and  the  conse- 
quent dissolution,  under  our  statute,  of  all 
attachments  and  levies  of  execution  not  com- 
pleted, made  within  60  days  next  preceding 
the  application  for  the  appointment 

There  is  no  error. 
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DWr  T.  CONNECTICUT  CO.  et  aL 

(Supreme  Court  o£  Errors  of  Connecticut. 
Jan.  26,  1915.    Concurring  Opinion 
Feb.  3,  1915.) 

1.  Release  (5  29*)  —  PxBizxs  —  Joxnx.  ToBT- 

Feasobs. 

An  unqualified  release  or  discharge  of  one 
or  more  of  several  Joint  tort-feasora  given  for 
a  consideration  is  a  release  of  all,  and,  as  this 
rule  rests  on  the  fact  that  the  releasor  is  en- 
titled to  only  one  satisfaction,  and  that  an  un- 
qualified release  or  discharge  implies  the  re- 
ceipt of  such  satisfaction,  the  release  need  not 
be  a  technical  release  uiider  seal;  it  being  the 
acceptance  of  consideration  in  satififaction  for 
the  injury  received,  and  not  the  form  in  which 
it  is  evidenced,  that  is  controlling. 

[Kd.  Note.— For  other  cases,  see  Belease, 
Cent.  Dig.  §S  04^-70;  Dec.  Dig.  {  29.*] 

2.  Uelbase  (S  29*)  —  Jonrr  Tobt-Fusobs  — 

Resebtvation  of  Right  of  Action. 

A  formal  reledse  under  seal  of  one  of 
several  Joint  tort-feasors  which  expressly  re- 
served to  the  releasor  tbe  right  to  sue  any  other 
parties  did  not.prevent  the  releasor  from  suing 
such  other  parties,  as,  though  the  seal  furnish- 
ed a  conclusive  presumption  of  full  considera- 
tion, it  furnished  a  presumption  only  of  full 
conuderation  tor  the  surrender  or  discharge 
which  it  by  its  terms  made,  and,  having  ex- 
pressly negatived  tbe  receipt  of  full  satisfac- 
tion by  reserving  the  right  of  action  against 
other  parties,  there  was  no  presumption  of  full 
satisfaction  for  tbe  wrong,  and  a  sealed  instru- 
ment, like  any  other  instrument,  must  be  con- 
strued according  to  Its  manifest  intent. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  SS  64-70 ;  Dec.  Dig.  S  29.*] 

3.  Release   (|  87*)— Pabtiib-^oikt  Tobt- 

Feasobs. 

A  covenant  not  to  sue  one  of  several  joint 
tort-feasors  does  not  operate  as  a  release  of 
the  others  from  liability,  and  cannot  be  plead- 
ed In  bar  of  an  action  against  them. 

[Ed.  Note.— For  other  coses,  see  Release, 
Cent  Dig.  §S  63,  71;  Dec.  Dig.  {  37.*] 

4.  Release  ({  12*)— Considebation— Effect 
OF  Seal. 

A  seal  on  a  release  imports  a  considera- 
tion, and  protects  the  instrument  from  attack 
for  lack  oi  consideration. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  H  18-20;  Dec.  Dig.  {  12.*1 

5.  Evidence  (8  409*)— Modification  of  Re- 
UAffl— Pabol  Etidbnoe  OB  Wbxtino  not 
ukdeb  Seal. 

A  release  under  seal  cannot  be  modified 
by  parol,  or  by  a  writing  not  under  seal,  or 
by  evidence  of  an  unexpressed  intent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Crat.  Dig.  {§  1843-1845;  Dec.  Dig.  |  409.*] 

6.  CONTKACra  ({  147*)— Oohstbuciioh— Is- 

TBNT— Effect  of  Seal. 

Tbe  cardinal  rule  of  interpretation  is  the 
discovery  of  the  intent  and  meaning  of  the 
parties  from  the  lanmiage  used,  and  this  ap- 
plies to  sealed  as  well  as  to  unsealed  writinga 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  730,  743 ;  Dec.  Dig.  !  147.*] 

7.  Accobd  AND  Satisfaction  (§  3*)— Satis- 

FACTIOK  BT  ONE  OF  JoiNT  WboNQDOEKS. 
Full  satisfflction  for  an  injury  by  one  of 
several  Joint  tort-feasors  bars  a  further  recov- 
ery, and  a  part  satisfaction  inures  to  the  ben- 
efit of  all  and  operates  as  a  payment  pro  tauto. 

[Ed.  Note^— For  other  cases,  see  Accord  and 
Satisfacaon,  Cent.  Dig.  H  22-30;   Dec.  Dig. 

5  3.*1 


Appeal  from  Superior  Court,  New  Haven 
County ;  Edwin  B.  Gager  and  liuden  F.  Bur- 
pee, Judges. 

Actl<m  by  Walter  Dwy  against  tli«  Oon- 
nectlcnt  C<»npany  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Judg- 
ment set  aside,  and  cause  remanded. 

The  plaiDtlfrs  injuries  were  sustained 
while  he  was  engaged  as  an  employfi  of  Fred 
T.  Ley  &  Co.,  Incorporated,  which  corpora- 
tion In  turn  was  at  the  time  engaged  in  doing 
work  for  and  upon  the  premises  of  the  Con- 
necticut Company.  He  was  at  the  time  work- 
ing  under  tbe  direction  of  a  foreman  of  the 
Ley  Company.  His  injuries  were  occasioned 
by  an  electric  current  of  high  voltage  with 
which  an  iron  structure  upon  which  he  was 
Instructed  and  directed  to  work  was  charged. 
The  complaint  alleges  that  before  taking  his 
position  upon  this  Iron  structure  be  was  in- 
formed by  the  defendants  that  there  was  no 
danger  from  electricity,  and  that  the  defend- 
ants undertook  to  see  to  it  that  the  current 
was  shut  off.  It  also  alleges  that  the  defend- 
ants, tfaplr  semnts  and  agents,  were  negli- 
gent in  tailing  to  shut  off  the  current,  and  in 
not  keeling  It  shut  off,  while  the  plalntlfl 
was  at  work  upon  this  stmcture,  and  also  In 
informing  him  that  the  corrent  was  shut  off. 
Following  tiie  receipt  of  his  injuries,  the 
plaintiff,  for  a  valnaMe  consideration,  execut- 
ed and  delivered  to  the  L^  Company  the  two 
following  Instniments  under  hia  band  and 
seal: 

"Know  all  men  by  these  presents  that  I, 
Walter  Dwy,  of  Waterville,  county  of  New 
Haven,  state  of  Connecticut  for  and  in  con- 
sideration of  the  sum  of  one  nundred  dollars  to 
be  paid  by  Fred  T.  Ley  &  Co.,  Inc.,  receipt 
whereof  is  hereby  acknowledged,  have  remised, 
released,  and  forever  diacbarged,  and  do  here- 
by for  myself,  beira,  executors,  administrators, 
and  assigns,  remise,  release,  and  forever  dia- 
chat^e  to  the  said  Fred  T.  Ley  &  Co.,  Inc.,  its 
successors  and  aasigns,  of  and  from  all  debts, 
demands,  action,  causes  of  action,  suit  dues, 
sums  and  sums  of  money,  account,  reckoning, 
bond  specialties,  covenant,  contracts,  contro- 
versies, agreements,  promises,  doings,  omis- 
sions, variances,  damages,  expense,  executions, 
and  liabilities  whatsoever,  both  in  law  and 
equity,  or  which  may  result  from  tiie  existing 
state  of  things,  which  against  tbe  said  Fred  T. 
I*y  &  Co.,  Inc.,  the  said  Walter  Dwy  now 
have  or  ever  had  from  tbe  beginning  of  tbe 
world  to  the  day  of  the  date  of  these  presents, 
more  especially  on  account  of  injuries  I  re- 
ceived on  May  6, 1913,  by  Mag  bamed  by  elec- 
tricity. I  hereby  reserving,  or  hereby  reserving, 
my  right  to  sue  any  other  party  or  portics." 

''I,  Walter  Dwy,  in  conRidcration  of  one  hnn- 
dred  dollara  ($100)  and  other  valuable  consider- 
ation, do  hereby  release  and  discharge  Fred  T. 
Ley  &  Co.,  Inc.,  from  all  claims  for  damages  on 
account  of  an  accident  occurring  to  me  on  tbe 
6th  day  of  May,  1913,  and  make  no  claim 
asainst  mgr  employar  or  hereby  reserving  my 
tight  to  soe  any  other  party  or  parties." 

Nathaniel  R.  Bronson  and  Lawrence  L. 
Lewis,  both  of  Waterbury,  for  appellant. 
Joseph  P.  Berry,  of  New  Haven,  for  appel- 
lees. 


•For  otber  oum  ms  same  topic  ana  section  NUMBBB  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Swles  *  Rep'r  Xndexsf 
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PRENTICE,  O.  J.  (after  etatlng  the  facts 
as  above).    This  appeal  presents  a  single 

question  only,  to  wit: 

"Did  the  execution  and  delivery  by  the  pWn- 
tiff  to  the  Ley  Company,  bis  Immediate  em- 
ployer, of  the  two  instmmentB  recited  in  the 
auawer,  operate  to  discharge  the  defendants 
from  liability  for  the  plainnflPs  injury?" 

The  plaintiff  contends  that  It  did  not  so 
operate  for  two  reasons:  <1)  That  the  Ley 
Company  did  not  stand  in  the  position  of  a 
Joint  tortfeasor ;  and  (2)  that,  even  if  It  did, 
the  legal  effect  of  the  Instraments,  when 
properly  construed,  was  not  to  release  from 
liability  the  defendants  as  others  of  the  joint 
tort-feasors. 

We  will  consider  the  second  of  these  prop- 
ositions first. 

[1  ]  It  is  an  ancient  and  familiar  legal  prop- 
osition that  a  release  or  discbarge  of  one  or 
more  of  several  Joint  tort-feasors,  given  for 
a  consideration,  is  a  release  of  all.  While 
this  statement  has  had  general  acceptance  as 
expressive  of  the  law,  there  has  by  no  meantj 
been  a  uniformity  of  view  either  as  to  the 
reasons  which  underlie  and  support  It  or  as 
to  the  nature  of  the  release  and  discha^e 
which  comes  within  its  provisions.  There 
are  not  a  few  cases  which  have  held  that 
the  instrument,  to  oi>erate  as  the  release  of 
all,  must  be  a  technical  release — that  la,  one 
under  seaL  Eastman  v.  Grant,  34  Vt.  387, 
389;  Shaw  v.  Pratt,  22  Pick.  (Mass.)  305, 
308;  Berry  v.  GiUia,  17  N.  H.  9,  13,  43  Am. 
Dec.  584 ;  Line  v.  Nelson,  38  N.  J.  Law,  358. 
360 ;  Bloss  v.  Plymale,  3  W.  Va.  893,  407,  100 
Am.  Dec  752.  More  have  moved  farther 
away  from  the  ancient  notion  of  the  sanctity 
of  a  seal,  and  understand  the  rule  as  applica- 
ble to  scaled  and  unsealed  instruments  alike. 
Some,  while  not  confining  the  operation  of 
the  role  to  technical  releases,  interpret  its 
language  literally,  thereby  bringing  every  in- 
strument using  the  word  "release"  or  "dis- 
charge" within  the  role,  whatsoever  other 
language  It  may  contain.  Others  interpret 
Its  language  with  regard  for  its  underlying 
purpose,  and  conform  Its  application  to  the 
intent  of  the  parties  aa  thereby  disclosed,  and 
to  ultimate  Justice.  Many,  as  we  have  done, 
frankly  extend  its  terms  so  aa  to  Include  sat- 
isfaction, whatever  the  evidence  of  It  may 
be,  with  release  and  discharge  as  accompUsb- 
ing  the  Indicated  result  Ayer  t.  Ashmead, 
81  Conn.  447,  462,  83  Am.  Dec.  154.  Possibly 
these  differences  of  attitude,  and  there  are 
variations  of  them,  are  in  part  attributable 
to  differing  views  entertained  as  to  the  un- 
derlying reason  for  the  rule.  Possibly,  also, 
a  failnre  to  bear  these  differing  views  of  the 
rule's  foundation  in  mind  has  contributed  to 
the  confusion  which  exlste  In  the  adjudicated 
cases.  At  any  rate  a  confusion  does  exist 
that  renders  harmonizing  far  from  easy,  and 
forcibly  su^ests  that  an  intelligent  solution 
of  the  problems  presented  in  any  given  Ju- 
risdiction, in  an  attempt  to  make  practical 
application  of  the  familiar  formula  of  words. 


can  only  be  had  by  keeping  steadily  In  mind 
the  theory  of  ^le  law  which  It  r^resente  aa 

there  accepted. 

Lord  Coke  said  that  the  rule  had  Its  origin 
in  the  fact  that  the  release  should  be  taken 
most  strongly  against  the  releasor,  and  the 
assertion  reappears  In  several  modern  cases. 
Carey  v.  Bllby,  129  Fed.  203.  206,  63  C.  C.  A. 
361;  Bronson  v.  Fitzhogh.  1  HiU  (N.  T.)  186, 
186.  Not  Infrequently  It  has  been  said  that 
its  reason  was  that  the  cause  of  action  for 
the  injury  was  one  and  indivisible,  so  that 
the  release  of  one  joint  tort-feasor  necessa- 
rily destroyed  the  right  of  action.  Duck  v. 
Mayeu,  2  Q.  B.  (1892)  511.  513 ;  Dufur  v.  a 
&  M.  R.  R.  Co.,  75  Vt  165,  172,  63  Aa  1068; 
Matheson  v.  O'Kane,  211  Mass.  91,  94.  97  N. 
E.  638,  39  L.  R.  A.  (N.  S.)  475,  Ann.  Cas. 
1913B,  267.  Again  it  has  been  said  that  the 
reason  is  that  the  law  considers  that  the  one 
who  has  received  the  release  otnnmitted  the 
whole  tort  and  occasioned  the  whole  injury, 
and  that  it  has  satisfied  the  injured  party. 
Gllpatrlck  T.  Hunter,  24  He.  18,  10,  41  Am. 
Dec.  370;  Abb  T.  Railroad  Ca,  28  Wash. 
428,  68  Pac.  954,  68  L.  B.  A.  293,  92  Am.  St 
BepL  864.  StIU  again,  rtference  being  had 
to  technical  releosea,  the  role  haa  been  made 
to  rest  upon  a  eonclualTB  presumption  said  to 
attedi  to  tiie  presence  of  the  seal  that  the 
sealer  had  been  fully  satisfied.  Bills  t.  Es- 
son,  50  Wis.  138,  147.  6  N.  W.  516.  36  Am. 
Rep.  830;  McBrlde  v.  SCott,  1S2  Mich.  176, 
178,  93  N.  W.  243,  61  L.  R.  A.  445,  102  Am. 
St  Rep.  416, 1  Ann.  Caa.  61 ;  Carey  r.  Bllby, 
120  Fed.  203,  205,  63  G.  a  A.  361.  The  rea- 
son most  commonly  aasigued,  evedally  In 
modem  cases,  and  ttiat  which  is  most  satis- 
factory in  that  It  dora  not  rest  upon  pure 
techniques,  but  upon  broad  principles  of  jus- 
tice and  equity,  Is  that  the  releasor  Is  oititled 
to  one  satisfaction,  and  one  only,  and  that  an 
unqualified  release  or  discharge  implies  the 
receipt  of  such  satisfaction'.  LoveJoy  t.  Mur- 
ray. 3  WalU  1. 17. 18  L.  Ed.  129;  McAUester 
V.  Sprague,  34  Me.  296,  288 ;  Gunther  v.  Lee, 
45  Md.  60.  67.  24  Am.  Rep.  604;  Matthews  v. 
Chlcopee  Mfg.  Co.,  3  Rob.  (N.  T.)  711,  714. 

We  have  adopted  this  last  as  the  underly- 
ing reason  for  our  rule,  which,  it  should  be 
borne  tn  mind,  expressly  extends  ite  state- 
ment to  include  all  cases  where  satisfaction 
has  been  received.  The  language  of  this 
court  states  our  theory  of  the  law  most  clear- 
ly, and  indicates  the  rule  of  interpretation 
to  be  given  to  the  language  used  in  expressing 
the  rule  of  law,  and  in  the  application  of  it 
to  concrete  situations.  In  Ayer  v.  Ashmead, 
31  Conn.  447,  452,  83  Am.  Dec.  154,  we  saidi 

"It  is,  as  we  sapposp,  settled  law  that  a 
Tclcnse,  dischar^,  or  satisfaction  of  one  or 
more  of  several  joint  trespassers  is  a  discharee 
of  them  nl],  in  the  snme  manner  that  the  dis- 
cliarKG  of  one  of  several  joint  debtore.  or  n  pay- 
ment and  satisfaction  of  the  joint  debt  by  one. 
is  a  sntisfaction  as  to  ell,  since  a  party  injured 
by  a  trespflKs  committed  by  several  can  have 
but  one  satisfaction  for  his  injury,  no  more 
than  one  who  has  a  debt  against  several  can 
be  entitled  to  be  more  than  once  paid.** 
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It  needs  no  argnnient  to  demonBtrate  tbat, 
under  tbe  theory  of  the  law  thus  stated  and 
more  fully  ^borated  ia  the  oplnioii  and  In 
the  dissenting  opinion  of  Judge  Butler,  there 
Is  no  reason  tor  the  proposition  tbat  technical 
releases  only  come  wlOiln  Its  putriew.  What 
the  law  under  our  theory  regards  Is  not 
tedinlcal  or  arttfldally  created  ccmdltlons, 
but  the  substantial  matter  of  acceptance  of 
consideration  In  satlstactlim  for  the  Injury 
received,  and  receipts  In  fall  and  releases, 
sealed  and  unsealed,  are'  only  inddenta  whldi 
have  their  bearing  upon  the  ultimate  ques- 
tion. Different  degrees  of  significance  may 
attach  to  the  several  Onds  of  writing  as  evi- 
dence of  satisfaction  received,  but  behind 
them  all  alike  lies  tbe  ultimate  decisive  fact 
sought  after  of  the  acceptance  or  n(mac<%pt- 
ance  of  conslderntlon  in  full  sattefactlon. 
Lovejoy  v.  Murray,  3  Wall.  1,  17,  18  L.  Ed. 
129.  In  our  conception  of  the  law  no  pe- 
culiar virtue  attaches  to  a  formal  release  ex- 
cept as  an  Indication  of  satisfaction  received. 
The  rule.  In  our  view  of  It,  does  not  rest  upon 
technicalities,  nor  does  it  set  up  a  purely  arti- 
ficial standard  unrelated  to  just  and  equi- 
table results  to  be  secured  by  its  enforce- 
ment The  accepted  formula  Is  but  an  at- 
tempt to  express  In  compact  phrase  the  basic 
legal  principle  that  satisfaction  once  bad  ex- 
hausts the  right  of  action,  and  it  should  be 
interpreted  and  applied  according  to  Its  spir- 
it and  purpose  rather  than  Its  letter. 

Jaggard,  in  his  work  on  Torts  (section  117), 
has  carried  this  theory  of  the  law  to  Its  loi?l- 
cal  conclusion.  He  says  that  the  essential 
thing  Is  the  satlBfactlon,  and  states  the  rule 
to  be: 

"■Whenever  the  j>erflon  injured  by  the  wrong 
of  several  joint  tort-feasors  has  settled  his 
claim  for  damages  and  received  satisfaction 
from  one  of  them  the  caose  of  action  Is  dis- 
charged as  to  all." 

This  statement,  while  differing  In  fmrm,  is 
not  after  all  diffwent  in  essence  from  the 
more  familiar  <Hie  hereinbefore  stated.  In 
effect,  what  this  writer  has  done  has  been 
to  substitute  tbe  thing  dgnlfied  tor  that 
irtjidi  signifies  It 

While  the  cases  concur  In  holding  that 
satlsfactUm  furnishes  the  ultimate  test,  there 
are  those,  especially  of  a  former  time,  which 
recognize,  in  addltirai  to  a  satisfaction  in 
fact,  a  satisfiietion  In  law  arising  where 
there  Is  a  release  under  seal.  Brown  v. 
Marsh,  7  Vt  820,  327 ;  Bronson  v.  Fitzhugb, 
1  Hill  (N.  Y.)  185,  187.  Here  we  come  upon 
the  ancient  notltm  of  the  sanctity  snrround- 
ing  a  seal,  and  of  certain  artificial  conse- 
quences attending  its  use  which  we  have 
largely  outgrown.  We  also  discover  in  It 
one  phase  of  the  theory  rcprci^entod  by  the 
doctrine  tbat  it  is  only  sealed  releases  which 
frome  wlthlQ  tbe  application  of 'the  rule  under 
discussion.  This  theory'  of  tbe  existence  of  a 
satisfaction  in  law  can  have  no  other  founda- 
tion than  one  artificially  created,  or  one 
whi<dk  rests  upcm  an  assumed  conclusive  pre- 


sumption that  a  sealed  release,  whatever  Its 
terms.  Implies  full  satisfaction  of  the  wrong 
or  obligation  which  formed  Its  subject-mat- 
ter. The  former  foundation  we  should  be  un- 
willing to  recognize ;  the  latter  we  shall  have 
occasion  to  notice  later. 

[2]  In  the  present  case  the  defendants 
pleaded,  as  evideoce  that  tbe  plaintiff  bad 
been  satisfied,  two  instruments  under  his 
band  and  seal  and  delivered  by  him  to  tbe 
Ley  Company,  bis  immediate  employer.  One 
was  a  formal  release  in  technical  terms  of 
all  claims  and  demands  against  that  com- 
pany, and  especially  all  claims  and  demands 
on  account  of  the  Injury  which  forma  the 
subject-matter  of  tbe  present  action,  but  ex- 
pressly reserving  to  the  releasor  tbe  right  to 
sue  any  other  party  or  parties.  The  other 
was  a  less  formal  Instrument  of  release  con- 
taining tbe  same  reservation.  The  second 
adds  nothing  to  tbe  efficacy  of  the  first,  and 
may,  fo^  convenience's  sake,  be  disregarded. 
No  question  is  made  of  want  of  considera- 
tion, and  there  is  no  attonpt  to  modify  the 
terms  of  the  wrltUig  by  testimony  aliunde  or 
by  showing  an  unexpressed  Intent.  The 
plaintiff's  sole  claim  rests  upon  the  writings 
as  written,  and  is  to  tbe  effect  that,  when  in- 
terpreted, as  they  should  be,  they  are  not 
absolute,  hut  qualified  or  limited,  releases, 
and  tbat  therefore  they  do  not  ctHue  within 
our  rule  making  them  a  bar  to  an  action 
against  the  present  defendants. 

Our  question  is  ttaus  narrowed  to  one  as 
to  tbe  operation  of  tbe  accepted  formula 
where  tbe  release  given  is  not  absolute  in  Its 
terms,  but  embodies  In  it  a  reservatitm  of  a 
right  to  pursue  others  than  the  releasee. 
Many  cases  involving  such  releases  aud  call- 
ing for  their  adjn^cation  have  been  bef<n% 
the  courts.  They  naturally  group  them- 
selves into  two  classes  according  as  the  in- 
struments were  sealed  or  unsealed,  since 
there  are  considerations  affecting  the  former 
which  do  not  concern  the  latter.  Although 
the  instruments  here  involved  are  sealed,  tbe 
attitude  assumed  by  tbe  courts  in  the  mat- 
ter of  Interpretation  and  effect  where  tbey 
were  not  under  seal  Is  not  only  interesting, 
but  also  may  have,  a  very  direct  bearing  up- 
on our  inquiry. 

It  has  been  held  that  a  reservation  of  the 
right  to  enforce  the  releasor's  claim  against 
other  joint  tort-Ceai^ors  than  tbe  one  to  whom 
the  writing  la  given  or  other  indications 
therein  tbat  the  releasor  had  received  only 
part  satisfaction,  or  tbat  bis  Intent  was  not 
to  discharge  bis  entire  claim,  but  only  to 
render  the  releasee  Immune  from  further 
claim,  was  c£  no  effect,  and  was  to  be  Ignored, 
thereby  making  the  writing  operate  as  a 
general  and  unqualified  discbarge.  Ruble 
V.  Turner,  12  Ta.  38,  44 ;  Aab  v.  Railroad, 
28  Wash.  428,  OR  Pac.  12.  02  Am.  St  Rep. 
802,  61  L.  It.  A.  ISSI :  McBrKle  v.  SoOtt,  132 
Mleb.  176,  17S,  93  N.  W.  243,  fll  L.  R.  A.  445, 
102  Am.  St.  Rep.  416,  1  Ann.  Cas.  61 ;  Flynn 
V.  Manscm,  19  Cal.  App.         126  Pac  181. 
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The  reason  assigned  for  tblB  construction  has 
been  tbat  the  primary  and  controlling  mat- 
ter embodied  In  the  Instmment  and  expres- 
sire  of  the  main  purpose  of  the  releasor  Is 
the  release,  and  that  anything  destructlTe  of 
that  purpose  is  so  repugnant  to  the  main 
provision  that  It  must  be  disregarded.  Price 
V.  Barker,  4  El.  &  Bl.  760,  775;  Walsh  v. 
Railroad,  204  N.  T.  58,  63,  97  N.  E.  408,  37 
L.  R.  A.  (N.  S.)  1137.  This  doctrine  and  the 
assumed  foundation  for  it  has  been  repudiat- 
ed In  other  Jurisdictions.  Bloss  v.  Plymale, 
3  W.  Va.  393,  407,  100  Am.  Dec.  752;  Carey 
V.  BIlby,  129  Fed.  203,  206,  63  C.  C.  A.  361 ; 
Edens  v.  Fletcher,  79  Kan.  139,  143,  et  seq., 
98  Pac.  784,  19  L.  R.  A.  (N.  S.)  618 ;  Musolf 
V.  Duluth  Edison  Elec  Co.,  108  Minn.  369, 
375,  122  X.  W.  499,  24  L.  R.  A.  (N.  S.)  451. 

These  cases  and  others  to  the  same  effect 
have  for  Just  cause  condemned  the  reasons 
upon  which  those  holding  differently  have 
rested  their  conclusions  as  purely  technical 
and  artlScial,  nnnilndful  of  the  Intent  of  the 
parties,  and  not  conducive  to  Just  and  equita- 
ble results.  They  have  adopted  as  the  true 
rule  of  construction  the  reasonable  one  that 
the  entire  writing  shonld  be  examined  to  dis- 
cover the  Intent  and  meaning  of  the  parties, 
aitd  have  held  that,  when  tliat  Intent  was  thus 
discoTered,  effect  shonld  be  given  to  it  They 
have  held  ttiat  when  It  appeared  that  the 
intent  was  not  to  give  an  absolute  release,  but 
only  a  qualified  one,  reserving  the  right  to 
proceed  to  obtain  full  satisfaction  by  a  re- 
sort to  other  parties,  the  effect  of  an  absolute 
release  should  not  be  given  to  the  writing. 
Applying  these  principles  to  situations  where 
the  instrument  used  words  of  release,  but 
accompanied  them  with  an  express  reserva- 
tion of  the  right  to  pursue  others  than  the 
releasee,  they  have  held  that  tbere  was  no 
presumption  of  receipt  of  full  satisfaction, 
but  rather  the  contrary,  that  the  Intent  not 
to  cut  off  the  right  of  action  against  others 
was  apparent,  and  that  a  reasonable  construc- 
tion of  the  Instrument  required  that  it  be 
regarded  as  one  whose  purpose  was  to  ren- 
der the  releasee  Immune  from  further  claim, 
and  that  therefore  it  be  treated  as  a  covenant 
not  to  sue,  or  as  having  the  legal  effect  of 
such  covenant.  Matheson  v.  O'Kane,  211 
Slass.  91,  95,  97  N.  E.  638,  39  L.  R.  A.  (N. 
S.)  475,  Ann.  Cas.  1913B,  267;  Edens  v. 
Fletcher,  79  Kan.  139,  98  Pac.  784,  19  L.  R. 
A.  (N.  S.)  618;  Musolf  v.  Duluth  Edison  Elec. 
Co.,  108  Jllnn.  369,  375,  122  N.  W.  499,  24 
L.  R.  A.  (N.  S.)  451;  McAUester  v.  Sprague, 
34  Me.  290,  298;  Carey  v.  Bllby,  129  Fed.  203, 
206,  63  C.  C.  A.  361. 

The  position  taken  by  these  courts,  and 
the  argument  Id  support  of  It,  are  well  ex- 
emplified in  a  series  of  English  cases  all  in- 
volving releases  substantially  like  those  be- 
fore us.  The  instruments  tbey  had  under 
consideration  were  under  seal,  and  dealt  with 
contractual  obligations.  But  the  principles 
of  construction  they  support  and  their  conclu- 


sions are  none  the  less  pertinent  for  either 
of  those  reasons.  The  seal  adds  rather  than 
detracts  from  the  sanctity,  of  the  Instrument, 
and  at  common  law  (modified  by  our  statute. 
General  Statutes,  f  655)  the  effect  of  a  re- 
lease of  one  Joint  debtor  upon  the  liability 
of  the  others  is  the  same  as  the  release  of 
one  Joint  tort-feasor.  Ayer  v.  Ashmead,  31 
Conn.  447,  452,  83  Am.  Dec.  154. 

In  Solly  V.  Forbes,  2  Brod.  &  Bhig.  38,  48, 
one  of  the  earliest  of  these  cases,  the  court 
said: 

"Bot  against  this  objectlims  of  a  technical 
and  artificial  nature  have  been  raised,  and  we 
have  been  referred  to  many  cases  in  which  it 
has  been  held  thnt  a  saving  or  condition  re- 
pu^ant  to  the  nature  at  the  grant  is  void,  and 
tbat  the  grant  remains  absolute  and  unqualified, 
the  condition  in  no  wfltr  operating  in  restraint 
.to  the  grant  *  *  •  Talcing:  these  cases,  how- 
ever, Buch  as  they  are,  the  application  sought 
to  be  established  is  altogether  fallacious.  It  is 
assumed  ttiat  wherever  the  word  'release'  ia 
made  use  of  it  must  operate  absolutely  and  un- 
conditionally, though  immediately  and  in  tlie 
same  sentence  followed  hj_  words  which  show 
it  to  be  partial  and  particular  only,  and  the 
ceneral  words  being  in  no  respect  repuenant  to 
the  special  words,  but  Uie  latter  a  qualification 
merely  of  the  former,  leaving  the  release  to 
operate  to  every  purpose,  except  to  the  exclnsira 
of  the  particular  purpose  which  tbe  parties 
have  declared  it  to  be  their  intention  it  shall 
not  exclude.  This  being  apparent,  lioth  in 
terms  and  meaning,  what  are  the  rules  of  law 
which  apply  narrowing  them  to  the  particular 
point?  I  pasa  over  the  general  and  leading 
principles  that  the  intent  of  tbe  parties  shall 
prevail  as  far  as  by  law  it  may;  and,  further, 
tliat  courts  will  be  anzioos  bo  to  construe  the 
law  as  to  give  effect  to  that  intent  provided 
it  does  not  contravene  any  fundamental  rules  of 
the  policy  of  the  law.  If  a  deed  can.  therefore, 
operate  two  ways,  one  consistent  with  the  In- 
tent, and  the  other  repugnant  to  it,  the  courts 
will  be  ever  astute  so  to  construe  it  as  to  give 
effect  to  the  intent;  and  the  construction,  I 
need  not  add,  must  be  made  on  the  entire  deed." 

In  Price  v.  Barker,  4  El.  &  Bl.  760,  775,  de- 
cided many  years  later,  the  next  step  In  tbe 
argument  was  well  stated  as  follows: 

"To  entitle  the  plaintiff  to  our  judgment  it 
must  appear  that  the  deed  operated  only  as  a 
covenant  not  to  sue,  and  that  the  rights  of  the 
plaintiff. .as  against  the  surety,  were  preserved 
by"  the  particular  reservation  in  question,  not- 
withstanding such  covenant  not  to  sue.  With 
regard  to  the  first  question,  two  modes  of  con- 
struction are  for  consideration:  one  that  ac- 
cording to  the  earliest  authorities,  the  primary 
intention  of  releasing  the  debt  1b  to  be  carried 
out,  end  the  subsequent  provision  for  reserving 
remedies  a?ainst  co-obligors  and  co-contractors 
should  be  rejected,  as  inconsistent  with  the  in- 
tention to  release  and  destroy  the  debt  evinced 
by  the  general  words  of  the  release,  and  as 
something  which  tbe  law  will  not  allow  as  be- 
ing repugnant  to  such  release  and  extinguish- 
ment of  the  debt;  the  other  that  according  to 
the  modern  authorities,  we  are  to  mold  and 
limit  the  general  words  of  the  release  by  con- 
struing it  to  be  a  covenant  not  to  sue,  and 
thereby  allow  the  parties  to  carry  out  Uie 
whole  of  their  intentions  by  preserving  the 
rights  against  parties  jointly  liable.  We  quite 
agree  with  the  doctrine  laid  down  by  Lord 
Denmau  in  Nicholson  v.  Revill.  4  A.  &  E.  675, 
*  *  *  that  if  the  deed  is  taken  to  operate  as 
a  release,  the  right  against  a  party  jointly  liable 
cannot  be  preserved ;  and  we  think  tbat  we  are . 
bonnd  by  modern  authorities  to  can?  out  the 
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whole  Intention  of  the  party  as  far  u  poniblfl 
by  hoMinjT  the  present  to  be  a  covenant  not  to 
8oe,  and  not  a  release." 

In  Cocka  t.  Naah,  9  Blng.  841,  848,  Oaxell^ 

J.,  obserred: 

"I  agree  with  my  Lord  Chief  Justice  on  both 
points.  No  doubt  a  deed  may  be  conatmed  as 
a  release  or  a  covenant  not  to  sue  according  to 
the  intent  of  the  parties  manifested  by  the  con- 
test of  the  deed;  but  the  plaintifl'  cannot  show 
that  intent  by  parol  evidence.  In  all  the  cases 
cited  the  court  has  extracted  the  meaning  of 
the  parties  from  the  deed  itself." 

In  Thompson  v.  Lack,  3  N.  J.  &  S.  640»  651, 
the  doctrine  of  Solly  r.  Forbes  was  reaffirm- 
ed, and  the  release  under  seal  declared  not 
to  operate  to  discharge  the  person  against 
whom  the  reservation  was  made. 

[3]  The  law  Is  welL  settled  as  to  the  effect 
of  a  covenant  not  to  sue  given  by  the  injured 
person  to  one  of  Joint  tort-feasors.  Such  a 
coYoiant  does  not  operate  as  a  rdease  of 
the  others  from  liability,  and  cannot  be 
pleaded  In  bar  of  an  action  against  such  oth- 
ers. Duck  v.  Mayeu,  L.  B.  2  Q.  B.  (1892) 
611,  613;  Matheson  y.  O'Kane,  211  Mass.  91, 
W,  97  N.  E.  638,  39  L.  E.  A.  (N.  S.)  475,  Ann. 
Cas.  1913B,  267;  G.  &  A.  B.  B.  Co.  v.  Averlll, 
224  111.  516,  522,  79  N.  R  654;  McAllester  v. 
Sprague,  34  Me.  296,  298;  Snow  r.  Chandler, 
10  N.  H.  92,  93,  84  Am.  Dea  140;  Brows  t. 
Marsh,  7  Vt  321,  327. 

[4,  6]  It  remains  to  consider  sltoations  cre- 
ated by  instruments  of  release  bearing  a  seal. 
The  presence  of  a  seal,  of  course,  Imports 
consideration  received,  and  Is  an  effective 
protection  to  the  Instrument  from  attack  in 
that  direction.  Its  pre'aence  also  fort>ids  a 
modfflcatlon  of  the  terms  of  the  Instrument 
by  parol  or  writing  not  under  seal  or  evi- 
dence of  unexpressed  intent.  Brooks  v.  Stew- 
art, 9  Ad.  &  El.  L.  854;  Cocks  v.  Nash,  9 
Biug.  .341,  345;  Allen  v.  Ruland,  79  Conn. 
405,  411,  65  Aa  138,  118  Am.  St  Bep.  146, 
8  Ann.  Cas.  344. 

It  has  also  been  said  that  the  seal  affixed 
to  the  release  furnishes  a  conclusive  pre- 
sumption that  the  releasor  has  been  fully  sat- 
isfied, and  the  Inevitable  conclusion  drawn 
from  that  propoeition  is  that  the  releasor, 
having  received  full  satisfaction,  could  have 
no  further  right  of  action  against  anybody. . 
Ellis  T.  Esson,  60  Wis.  138,  147,  6  N.  W.  518. 
36  Am.  Bep.  830;  McBrlde  v.  Scott,  132  Mlcfa. 
176,  179,  93  N.  W.  243,  61  L.  B.  A.  445,  102 
Am.  St.  Bep.  416,  1  Ann.  Cas.  61;  Bronson 
T.  Flt«hB^,  1  HUl  (N.  T.)  179,  186;  O'Shea 
T.  B.  R.,  106  Fed.  659,  661,  44  a  G.  A.  601. 
Properly  Interpreted,  this  proposition  la 
donbOess  -correct;  that  Is  to  say,  the  coa- 
cUnslve  presumption  arises  that  full  oonsid- 
eratUm  has  been  received  for  the  surrender 
or  dlwdiarge  which  the  Instrument  by  its 
t«nna  makes.  So  it  Is  that  when  the  instm- 
ment  Is  in  the  form  of  an  absolute  and  nn- 
qualified  release,  as  most  such  Instruments 
are,  the  releasor,  when  he  endeavors  to  get 
b^lnd  It,  is  met  by  the  irrebuttable  presump- 
tion that  satisfaction  of  the  wrong  or  the  ob- 


ligation has  been  recdred.  But,  as  address- 
ed to  qualified  or  limited  releases  whose 
terms  expressly  negative  the  receipt  of  fall, 
satisfaction,  there  is  no  reasonable  basis  for  * 
the  presumption  of  the  receipt  of  fall  satis- 
faction for  the  wrong  or  obligation  due  to 
the  presence  of  the  seal  The  former  result 
flows  naturally  from  the  t&ct  that,  owing  to 
the  writing  and  idie  seal  thereon,  full  consid- 
eration for  what  the  Instrument  expresses 
cannot  be  disputed,  and  modification  aliunde 
is  impossible.  The  same  principle,  applied  to 
the  latter  situation,  leaves  the  terms  of  the 
instrument  to  be  considered  and  ^ven  effect. 
To  interpret  the  proposition  of  these  cases, 
therefore,  as  holding  that  the  presence  of 
a  seal  upon  a  writing  containing  formal 
words  of  release  maiea  It  of  necessity  an  ab- 
solute one  given  in  return  for  full  satisfac- 
tion, no  matter  what  its  terms  may  express 
or  fairly  imply  to  the  contrary,  is  to  misin- 
terpret the  pr<q)osttion. 

[•]  The  cardinal  rule  of  Interpretation  la 
the  discovery  of  the  intent  and  meaning  of 
the  parties  from  the  language  used,  and  that 
rule  applies  to  sealed,  as  well  as  to  unsealed, 
writings.  Pierce  v.  Sweet,  33  Pa.  158.  The 
sanctity  of  the  seal  is  not  being  Invaded  when 
the  instrument  la  being  examined  to  discover 
its  true  Intent  and  meaning,  or  being  enforc- 
ed In  accordance  with  the  intent  thus  discov- 
ered. It  is  one  thing  to  hold  a  sealed  Instru- 
ment Immune  from  attack  for  want  of  con- 
sideration, and  quite  another  to  Ignore  Its 
terms  and  manifest  intent,  and  accord  to  it 
a  purely  artificial  construction  not  justified 
by  Its  language  on  account  of  Its  having  a 
seal  attached  thereto.  A  seal  is  Just  as  ap- 
propriate to  a  covenant  not  to  sue  as  to  a 
release. 

Our  examination  of  the  cases  has  failed  to 
disclose  any  in  which  a  disposition  was  shown 
to  extend  the  operation  of  the  principle  stat- 
ed outside  of  its  proper  sphere.  At  least  we 
recall  no  one  In  which  a  release,  with  a  res- 
ervation simitar  to  those  before  us,  has  been 
construed  as  an  absolute  release,  or  one 
which  came  under  the  operatlcfn  of  the  main 
proposition  with  which  our  discussion  opened 
by  reason  of  a  conclusive  presumption  of  full 
satl^action  arising  from  the  presence  of  a 
seal  thereon.  In  fact,  we  have  found  very 
few  cases  Involving  sealed  releases  in  which 
it  was  held  for  any  cause  or  reason  that  the 
Intent  of  the  parties  apparent  ^m  the  lan- 
guage of  the  instrument  was  to  be  ignored, 
or,  speaking  more  directly  to  the  present 
point,  that  rel^ises  of  one  with  express  res- 
ervation of  the  right  to  proceed  against  other 
parties  Jointly  liable  were  held  to  come  with- 
in the  provisions  of  the  mle  and  to  accom- 
plish the  release  of  all.  Gunther  v.  Lee,  45 
Md.  60,  24  Am.  Bep.  604,  Is  such  a  case,  but 
Its  conoluaion  was  based  upon  the  doctrine, 
already  referred  to,  that  the  reservation  was 
repugnant  to  what  preceded  It,  and  therefore 
to  be  Ignored.  Del<mg  r.  Curtis^  35  Hun  (N. 
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Y.)  94,  Is  another  such  case,  but  its  author- 
ity has  been  destroyecl  by  the  later  cases  of 
Gilbert  v.  Finch,  173  N.  X.  455,  66  N.  B.  133, 
*61  L.  B.  A.  807,  93  Am.  St  Bep.  623.  and 
Walsh  T.  RaUroad,  204  N.  Y.  68,  97  N.  E. 
408,  37  li.  H.  A.  (N.  S.)  1137,  both  hereinafter 
more  particularly  noticed.  Babcock  &  W.  Ga 
T.  Pioneer  Iron  Wks.  (C.  C.)  34  Fed.  338,  341, 
Is  possibly  another.  No  one  of  these  cases 
contains  a  careful  consideration  of  the  ques- 
tion involved,  and  the  basis  upon  which  the 
decision  of  the  last  two  was  placed  is  not 
altogether  clear  save  that  the  receipt  of  sat- 
isfaction, In  fact,  appears  to  have  been  as- 
sumed. 

Seither  v.  Phlla.  Traction  Co..  125  Pa.  397, 
17  Atl.  338,  4  L.  B.  A.  64.  11  Am.  St  Rep. 
905,  is  apparently  much  relied  upon  by  the 
defendants,  and  ia  oftentimes  cited  as  sap- 
porting  the  proportion  for  which  they  con- 
tend. That  case  was  decided  opon  the  sim- 
ple ground  that  the  sealed  Instrument  em- 
bodying the  release  disclosed  upon  Its  face 
that  the  releasor  had  received  satisfaction  in 
fact  The  fundamental  proposition  of  the 
opinion,  as  the  court  states  tt,  Is  that: 

"Whenever  the  plalntiJE  has  actually  received 
satiBfaction  for  the  injury  be  has  sustained,  the 
cause  of  action  is  diRchar^ed."  Page  402  of 
125  Pa.,  page  838  of  17  Atl. 

Turning  now  to  the  other  side  of  the  ques- 
tion, we  find  several  tort  cases,  and  carefully 
reasoned  ones,  presenting  substantially  the 
same  conditions  as  here:  that  is,  sealed  re- 
leases containing  express  reservations  of  the 
right  to  pursue  other  parties,  wherein  it  has 
been  held  that  the  terms  of  the  so-called  re- 
lease were  examinable  to  discover  the  intent 
of  the  parties,  and  to  give  effect  to  that  in- 
tent. Specifically  it  was  held  In  these  cases 
that  the  reservation  indicated  that  the  re- 
lease was  not  given  In  return  for  full  satis- 
faction, and  that  the  intent  of  the  parties  to 
be  gathered  therefrom  was  to  give  a  qualified 
one  which,  while  rendering  the  releasee  ex- 
empt from  further  demand,  would  permit  the 
pursuit  of  others  to  obtain  the  satisfaction 
not  already  received,  and  that  effect  would 
be  given  to  this  Intent  by  construing  the  so- 
called  release  as  a  covenant  not  to  sue,  or  as 
having  the  same  legal  efFect  as  such  a  cove- 
nant We  have  already  had  occasions  to 
notice  the  group  of  English  cases  which  have 
taken  this  position,  and  need  not  refer .  to 
them  again.  They  are  all  distinctly  In  point, 
and  emphatic  in  their  conclusions. 

Of  the  cases  in  this  country  to  the  same 
effect,  where  tort  liability  was  concerned, 
the  leading  one  is  Gilbert  v.  Finch,  173  N.  Y. 
455,  66  N.  E.  133,  61  L.  R.  A.  807,  93  Am.  St 
Hep.  623.  In  It  the  court  flatly  repudiated 
the  doctrine  of  some  of  the  earlier  cases  in 
that  state,  and  adopted  that  of  the  English 
cases.  This  conclusion  was  reafSrmed  in 
Walsh  v.  Kallroad  Co.,  204  N.  Y.  58,  97  N.  E. 
408.  37  L.  R.  A.  (N.  S.)  1137,  with  the  fol- 
lowing pertinent  couiinent: 

"The  early  English  cases,  and  some  of  the 
later  cases  m  our  sister  states,  literally  follow 


the  logic  of  this  rule  to  the  ctncloBion  that 
any  kind  of  a  settlement,  release,  ot  ntisf&c- 
tfon,  even  though  expressly  limited  to  certain 
parties  and  reserving  ail  rights  as  against  Lbe 
others,  operates  to  discharge  all  who  partici- 
pated In  the  wron^.  The  idea  underlying  thii 
rule  is  that  the  primary  iDtentioD  to  release  i« 
the  thing  to  be  carried  out,  and  all  inconnisteut 
reservations  must  be  ignored  as  repugnant  to 
the  purpose  of  the  release,  which  was  to  de- 
stroy the  debt  or  obligation.  It  ia  one  ot  those 
harsh,  although  strictly  logical,  coromoD-Uw 
rules  which  has  had  to  make  way  for  the  mod- 
ern tendency  to  substitute  justice  for  techni- 
cality wherever  that  is  possible;  for  now  the 
English  courts  are  holding  that  the  genenl 
words  of  a  release,  which  are  limited  by  spe 
cific  reservations,  are  to  be  construed  as  a  cove- 
nant not  to  sue  the  party  to  whom  the  instro- 
meat  is  given,  thus  effectuating  the  istentjoB 
of  the  parties  without  effecting  the  joint  lia- 
biUty."  , 

The  following  cases  in  other  jurisdictions 
have  taken  the  same  position:  Kropldlowskl 
V.  Pfister,  149  Wis.  421,  425,  135  N.  W.  839, 
39  L.  R.  A.  (N.  S.)  509:  Derosa  t.  Hamiltoo. 
14  Pa.  Co.  Ct  807.  C,  O.,  O.  &  St  L.  R.  R. 
Co.  V.  Hilllgoss,  171  Ind.  417,  423.  86  N.  E. 
486,  131  Am.  St  Rep.  258,  also  appears  to  as- 
sent to  this  doctrine. 

As  related  to  the  analogous  common-law 
liability  of  Joint  debtors,  the  ninth  edition  of 
Parscms  on  Ctrntracts  (page  28)  makes  tbis 
oomprehra^Te  statement  well  supported  by 
tile  American  authorities,  touching  both  seal- 
ed and  unsealed  releases: 

"But,  though  the  word  'release*  he  used,  eves 
under  seal,  yet  if  the  parties,  the  instmmfDt 
being  considered  as  a  wnole  and  in  coDnetticn 
with  all  the  circumstances  of  the  case  and  the 
rolations  of  the  parties,  cannot  reasonablj  be 
supposed  to  have  intended  a  release,  it  will  be 
coustrued  as  only  an  agreement  not  to  rtiaree 
the  person  or  party  to  whom  the  release  is 
giv<>ii,  and  will  net  be  permitted  to  have  tbe 
effect  of  a  technical  release." 

In  support  of  this  doctrine  see  Whittemore 
T.  J.  L.  &  S.  O.  Co.,  124  N.  Y.  565,  574.  27 
N.  E.  244,  21  Am.  St  Bep.  708;  Benton  v. 
Mullen,  61  N.  H.  125,  128;  1st  Nafl  Bk.  t. 
Marshall,  73  Me.  79;  Bradford  v.  Prewott, 
85  Me.  482,  487,  27  Atl.  461;  Merritt  v.  Buck- 
nam,  90  Me.  146,  152,  37  Atl.  886:  Dickinson 
V.  Bank,  130  Mass.  132,  135;  Hale  v.  Spanld- 
Ing,  145  Mass.  482,  14  N.  B.  534,  1  Am.  St 
Rep.  475 ;  Parmelee  v.  Lawrence,  44  III.  405, 
413 ;  Clark  v.  Mallory,  186  Bl.  227,  288,  98 
N.  E.  1099. 

Chitty,  In  the  sixteenth  edition  of  his  work 
on  Contracts  (page  812),  gives  snbstanUslly 
the  same  statement  of  tbe  law  as  aomported 
by  the  English  cases. 

The  retisouing  of  the  cases,  both  Engllsb 
and  American,  which  have  refused  to  give 
to  a  release  which  upon  Its  face  negatives  an 
intent  to  discharge  the  Injured  party's  claim, 
and  furnishes  unmistakable  evidence  <Ht  tbe 
nonrecelpt  of  satisfaction,  the  effect  of  pre- 
cluding further  recovery  by  him  against  any- 
body, is  so  convincing,  and  their  conclnsioo 
so  thoroughly  consonant  with  Justice  and 
equity,  as  to  compel  our  concurrence  in 
them.  We  could  not  well  do  otherwise  and 
retain  our  conception  of  the  purpose  soo^t 
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to  be  accomplished  by  the  rule,  and  of  the 
ultimate  teat  to  be  applied  In  effectuating 
that  purpose — to  wit,  the  satisfttction  of  the 
injured  party.  Plainly  the  rule  was  not  for- 
mulated out  of  a  tender  regard  for  joint 
tort-feasors,  and  to  fnrnish  a  shield  for  them 
against  demands  for  satisfaction  for  their 
wrongs.  In  so  far  as  it  Is  a  rule  to  be  ob- 
served, its  aim  must  be  the  accomplishment 
of  Just  and  equitable  results  to  all  concerned 
through  a  single  satisfaction  to  be  given  and 
received  for  wrong  suffered. 

The  defendants  urge  that  Ayer  v.  Ash- 
mead,  31  Conn.  447,  83  Am.  Dec.  154,  and 
Allen  v.  Ruland,  79  Conn.  405,  65  Atl.  138, 
118  Am.  St  Hep.  146,  8  Ann.  Cas.  344,  are 
decisive  In  their  favor  of  the  question  here. 
On  the  contrary,  the  principles  enunciated 
In  these  cases  are,  as  far  as  they  go,  in  per- 
fect tiarmony  with  our  present  conclusions. 
The  signlflcance  of  Ayer  v.  Ashmead  lies  In 
its  clear  recognition,  already  referred  to,  of 
satisfaction  as  furnishing  the  ultimate  test 
Beyond  this  feature  of  the  opinion  there  is 
little  either  in  its  reasoning  or  conclusion  of 
present  pertinence.  Ayer  had  brought  sepa- 
rate actions  against  two  joint  trespassers, 
Gmmley  and  Ashmead.  While  these  suits 
were  pending  he  settled  with  Gmmley,  giv- 
ing him  a  receipt  "in  full  for  the  damages 
and  costs"  in  the  case,  and  withdrew  It 
Ashmead  In  the  action  against  him  thereup- 
on pleaded:  (1)  That  the  plaintiff  had  re- 
ceived the  amount  paid  in  full  satisfactloa 
and  discharge  of  the  trespass,  and  of  all 
damages  and  costs  therefor ;  and  (2)  that  the 
plaintiff  had  executed  a  release  discharging 
Grumley  and  the  defendant  from  all  dam- 
ages on  account  of  the  trespass.  Upon  the 
trial  Ashm&ad  showed  the  situation  as  redt- 
«d.  It  was  admitted  that  the  settlement 
with  Qrumley  did  not  include,  and  was  not 
Intended  to  include,  the  suit  on  trial,  and 
that  it  was  understood  by  the  parties  to  the 
settlement  that  the  latter  action  would  pro- 
ceed as  if  no  settlement  had  been  made. 
Possibly  a  controversy  as  to  Ayer's  right  to 
pursue  Ashmead  for  the  recovery  of  substan- 
tial datnages  might  have  arisen  out  of  this 
situation.  But  no  such  controversy  arose. 
It  appears  to  have  been  assumed  by  the  par- 
ties, the  trial  court,  and  this  court  that  the 
receipt  of  full  satisfaction  for  "the  dam- 
ages and  costs"  In  the  case  against  Gmmley, 
as  evidenced  by  the  receipt  In  full,  implied 
that  Ayer  liad  been  fully  satisded  for  the 
injury  suffered.  Full  recovery  therefor  could 
have  been  had  in  the  action  against  Grumley, 
and  the  receipt  given  professed  to  be  in  full 
for  the  damages  recoverable  In  that  case. 
The  only  question  presented  for  determina- 
tion or  under  discussion  was  as  to  the  plain- 
tiffs right  to  recover  nominal  damages  as  a 
means  of  obtaining  costs  in  the  pending  ac- 
tion. The  defendant  contended  that  he  was 
entitled  to  a  verdict  In  his  favor,  and  by  its 
operation  to  a  judgment  for  costs ;  the  plaln- 
tUE  that  he  dwuld  have  a  rerdlct  for  nominal 


damages  carrying  with  It  the  right  to  costs. 
The  contention  was  in  reality  one  over  costs. 
It  was  in  this  connection  that  the  under- 
standing as  to  the  effect  of  the  settlement 
with  Grumley  was  deemed  to  be  of  impor- 
tance. As  far  a9  appears.  It  was  not  deemed 
to  have  importance  as  n^atlving  the  re- 
ceipt of  full  satisfaction  for  the  plaintiffs 
Injury.  The  fighting  ground  was  the  effect, 
as  touching  the  matter  of  costs,  of  the  set- 
tlement made  while  the  suit  against  Ash- 
mead was  pending,  that  settlement  being  in- 
tended not  to  reach  that  suit  The  majority 
opinion  held  that,  as  the  plaintUTs  right  of 
action  against  the  two  joint  trespassers  had, 
as  everybody  aaSnmed,  been  fully  satisfied 
In  the  Grumley  settlement  there  was  no 
foundation  left  for  a  recovery  of  nominal 
damages;  the  minority  that  notwithstanding 
the  basis  for  a  new  action  or  for  the  recovery 
of  substantial  damages  was  gone,  a  verdict 
for  nominal  damages  was,  under  the  circum- 
stances, the  prefer  one.  The  latter  opinion, 
written  by  Judge  Butler,  is  particularly  en- 
lightening as  to  the  nature  of  the  controversy 
t)efore  the  court,  the  position  assumed  by  the 
parties,  and  the  narrow  character  of  the  is- 
sue under  consideration  and  decided.  The 
proposition  favorable  to  the  plaintiff  for 
which  he  contended  was  that: 

"Ttie  ooort  in  such  cases,  where'  two  actiouB 
are  pending,  and  one  is  discharged,  may  and 
Bhonld  render  a  jadement  in  the  otiier  for  nomi- 
nal damages,  distinct  from  and  independent  of 
the  damages  or  debt  sued  for.  as  the  basis  of  a 
Judgment  for  cost"  Page  456  of  31  Conn.,  83 
Am.  Dec.  164. 

In  Allen  v.  Bulaud  one  of  joint  tort-fea- 
sors had  received  from  the  injured  party  a 
seated  release  absolute  In  Its  terms.  The 
defendant  undertook  to  Import  into  that  In- 
strument, by  parol  evidence  of  Intent,  a  res- 
ervation similar  to  that  embodied  In  the  re- 
lease before  us.  We  held  that  the  proffered 
evidence  was  not  admissible  for  that  pur- 
pose. The  question  here  was  not  presented 
or  discussed  even  in  a  remote  way.  There 
is,  however,  this  significant  feature  of  the 
case  that  it  Is  difflcult  to  uudemtand  why 
the  question  of  the  admissibility  of  this  evi- 
dence for  the  purpose  of  converting  the  ab- 
solute release  Into  a  qualified  one  reserving 
to  the  releasor  the  right  to  pursue  others 
of  the  joint  tort-feasors  was  discussed  and 
passed  upon,  if  such  change  in  Its  terms,  if 
made,  would  have  accompiisihed  nothing  in 
legal  effect 

[7]  It  has  been  suggested  as  an  objection 
to  the  conclutdon  we  have  reached  that  the 
result  of  it  is  to  permit  the  injured  party  to 
obtain  more  than  full  satisfaction.  McBride 
V.  Scott,  132  Mich.  176,  182,  93  N.  W.  243, 
67  L.  R.  A.  445,  102  Am.  St.  Itcp.  416,  1  Ann. 
Cas.  61;  Chapln  r.  Railroad  Co.,  18  111. 
App.  47,  50.  Under  our  theory  of  the  law 
and  the  rule,  as  we  interpret  it  this  result 
Is  Impossible  of  attainment  Full  satlsfac- 
ti<m  Is  in  itself  a  bar  to  further  recovery. 
Ayer  r.  Ashmead,  81  Conn.  447»  402,  83  Am. 
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"Dec  154.  When  the  ri^t  of  action  Is  once 
satisfied  It  ceases  to  exist.  If  part  satisfac- 
tion has  already  been  obtained,  further  re- 
covery can  only  be  had  of  a  sufficient  sum 
to  accwnplish  satisfaction.  Anything  receiv- 
ed on  account  of  the  Injury  inures  to  the 
betieQt  of  all,  and  operates  as  payment  pro 
tanto.  This  Is  the  familiar  rule  where  con- 
ddn-ation  has  been  received  in  return  for 
covenants  not  to  sue  or  in  part  payment,  and 
It  is  the  logical  and  reasonable  one.  Snow 
T.  Chandler,  10  N.  H.  92,- 05,  34  Am.  Dec. 
140;  Chamberlln  v.  Murphy,  41  Vt  110, 119; 
BloBs  T.  Plymale,  8  W.  Va.  393,  409,  100  Am. 
Dec.  752;  £lli8  T.  Esson,  60  Wis.  138,  154, 
6  N.  W.  618,  36  Am.  Rep.  830;  MusoU  v. 
Duluth,  etc.,  R.  R.  Ca,  108  Minn.  860.  122 
N.  W.  499,  24  L.  B.  A.  (S.  S.)  461. 

In  Tlew  of  these  conclusions,  we  have  no 
occaaion  to  discuss  the  plaintiff's  remaining 
proposttifm  predicated  upcm  the  contention 
that  the  Ley  Company,  did  not  stand  in  the 
position  of  a  tort-feasor  with  the  defend- 
ants' 

Turning  now  to  the  instruments  before  us, 
we  find  them  to  be  In  all  essential  reapecta 
similar  to  those  under  consideratton  in  the 
cases  dted  In  support  of  ttie  proposition 
adi^ted  by  ns.  It  is  impossible  to  read  ei- 
ther ot  them  In  Its  entirety  without  discov- 
ering unmistakable  indications  tbat  It  was 
not  given  by  the  plalntlfl  in  return  for  sat- 
isfaction received  for  his  Injury,  or  as  an  ab- 
solute release.  In  neither  of  them  Is  to  be 
found  recognition  of  satisfaction  received, 
or  anything  to  indicate  ai^  other  end  to  be 
served  by  It  than  to  rendu  the  releasee  Im- 
mune from  taxtber  demand  against  It  To 
give  to  either  the  effect  of  an  adcnowledg- 
ment  of  a  receipt  of  aatlsfactim  and  to  com- 
pel the  releasor  to  accept  Its  conaIderatt<m 
in  satisfaction  would  be  to  give  to  it  an 
artificial  value  it  does  not  deserve,  and  to 
disregard  its  apparent  character.  If  tbe  in- 
tent of  the  parties  to  the  release  Is  to  be  ef- 
fectuated, and  Justice  accomplished,  these 
instruments  must  be  given  the  legal  effect, 
consonant  with  the  Intent  of  the  parties,  of 
covenants  not  to  sue  the  Ley  Company,  and 
not  of  releases  within  the  meaning  and  in- 
tent of  the  rule  under  discussion. 

Notwltfastaudlng  these  Instruments,  the 
plaintiff  remains  free  to  prosecute  his  action 
against  these  defendants  for  the  recovery  of 
such  sum  as,  together  with  that  already  re- 
ceived by  him  from  the  Ley  Company,  will 
afford  him  full  satisfaction,  and  no  more, 
for  his  injuries. 

There  Is  error,  the  Judgment  is  set  aside, 
and  ttie  cause  remanded  for  further  proceed- 
ings according  to  law. 

WHEELER,  J.  I  concur  in  the  result,  but 
not  In  the  reasoning  of  the  opinion.  It  has 
long  been  a  principle  of  our  law  that  the 
release  for  a  consideration  of  one  of  several 
joint  tort-feasors  la  a  release  of  all.  This 
rule  works  Injustice  Courts  Btmgtf  e  to  take 


a  given  case  out  of  Its  grasp,  as  the  majori- 
ty opinion  vividly  portrays. 

In  this  case  our  court  construes  an  in- 
strument which  In  term^  so  plain  that  all 
may  read,  la  a  straight  release  of  Ley  &  Co., 
to  be  a  covenant  not  to  sue  Ley  &  Co.  be- 
cause at  the  end  of  tbe  release  Is  a  reserva- 
tion of  tbe  right  of  the  releasor  to  sue  any 
other  party.  Tbe  parties  to  the  Instrument 
intended  to  release  Ley  &  Co.,  but  not  to  re- 
lease the  other  Joint  tort-feasors.  In  order 
to  avoid  the  consequences,  under  our  rule, 
of  tbe  release  of  Ley  &  Co.  for  (100  for  a 
sei^ous  Injury,  the  court  construes  the  in- 
strument to  be  what  manifestly  the  parties 
never  Intended  it  to  be,  viz.,  a  covenant  not 
to  sue  Ley  &  Co,  The  court  thus  avoids  the 
application  of  this  harsh  rule  where  the  in- 
strument contains  a  reservation  of  the  right 
to  sue  other  Joint  tort-feasors.  But  In  all 
oUier  cases  where  there  is  a  release  without 
the  reservation  the  rule  applies,  and  action 
against  other  Joint  tort-feasors  Is  barred, 
even  though  satisfaction  has  not  been  had 
for  the  injury.  As  far  as  the  position  ot  the 
court  goes,  it  indicates  its  liHdinatlon  to  re- 
strict tills  rule  of  law  as  far  as  it  thinks 
that  it  may  in  order  to  do  justice.  I  have  a 
similar  desire  to  do  justice  in  this  case,  but 
I  am  unable  to  reach  this  desirable  end 
construing  ttie  language,  "I  hereby  release 
and  discharge  Ley  &  Ca  from  all  claim  for 
damage,"  to  be  a  covenant  not  to  aoe  Ley  ft 
Co.  and  not  a  release -^rf       ft  Ca 

The  opinion  of  the  court  reveals  how  sure- 
ly experience  lias  shown  the  judicial  mind 
that  this  rule  works  Injastice.  It  operates 
thus:  A  person  for  a  nominal  sum  releases 
one  of  several  Joint  tort-feasors  for  a  serious 
injury.  Tbe  law  says  be  may  not  recover  ^ 
the  others  the  balance  of  tbe  damage  suf- 
fered. Obviously  he  should  reoriv«  satisfac- 
tion for  bis  damage,  and,  If  he  bos  received 
partial  satisfaction  from  one,  he  should  re- 
ceive &om  the  others  enough  to  give  him 
complete  satlsfbctioiL  This  rale  of  law 
was  established  by  ttie  courts  because  It  then 
seemed  to  brine  about  what  shonld  be  done 
according  to  the  then  established  judgment 
of  society.  This  judgment  of  society  or  cus- 
tom was  incorporated  In  a  precedoit  which 
thus  became  the  law.  The  result  reached 
'was  not  the  assertion  (tf  the  court's  will,  bat 
of  a  result  found  by  the  established  methods 
of  the  law.  Tills  rule  of  law  was  the  result 
of  growth.  In  such  manner  the  common  law 
has  grown.  And  its  fiexibllity  and  capacity 
for  adaptaUon  was  pointed  to  as  its  peculiar 
boast  and  excellence  Justice  Matthews 
in  Hurtado  v.  California,  110  U.  8.  630,  4 
Sup.  Ot  111,  28  L.  Ed.  232. 

So  modifications  ot  the  rule  may  be  had 
where  tbe  court  ascertains  that  the  rate  does 
not  represent  what  should  be  according  to  ttie 
settled  judgment  of  society.'  And  in  like 
manner  one  rule  may  be  abrogated  and  an- 
other set  in  its  place.  Before  change  should 
be  made  the  utmost  core  should  be  exercised 
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to  ascertain  whether  by  the  orderly  methoda 
of  the  law  such  change  Is  demanded.  Where 
property  rights  of  large  consequence  hare 
become  vested  In  reliance  npon  the  rale,  the 
court  win  not  ordinarily  change  it 

"Time  has  proved  that  the  rule  we  are  con< 
Blderlng  is  wrong  in  principle  and  in  opera- 
tion promotes  injustice.  It  is  not  too  much 
to  say  that  the  uumerous  opinions  of  the 
Jndges  demonstrate  this,  and  tbat  the  set- 
tled judgment  of  society  and  of  the  profes- 
sion of  the  law  concur  in  the  belief  that  this 
rule  does  not  represent  what  ought  to  be, 
and  property  rights  hare  not  become  rested 
in  reliance  upon  the  rale.  Under  such  cir- 
cumstances it  is  better  that  the  rule  should 
be  changed,  rather  than  modified  by  excep- 
tions which  are  snstained  by  a  forced  con- 
fitmctioD  of  men's  agreements. 

That  court  best  serves  the  law  which 
recognizes  that  the  roles  of  law  which  grew 
DP  in  a  remote  generation  may  in  Uie  fall- 
ness  of  experience  be  found  to  serve  another 
generation  badly,  and  which  discards  the  old 
rule  when  it  finds  that  another  rule  of  law 
represents  what  should  be  according  to  the 
established  and  settled  judgment  of  society, 
and  no  considerable  property  rights  have 
become  vested  in  reliance  upon  the  old  rule. 
It  is  thus  great  writers  upon  the  common 
law  have  discovered  the  source  and  method 
of  Its  growth,  and  In  Its  growth  found  Its 
health  and  life.  It  is  not  and  It  should  not 
be  stationary.  Change  of  this  cliaracter 
should  not  be  left  to  the  Let^islature. 

Q.  S.  S  655,  provides  that  the  discharge  of 
several  Joint  debtors  shall  not  discharge  the 
other  Joint  debtor.  The  common  law  by  this 
statnte  was  changed  as  to  contract  obliga- 
tions. Since  our  court  Is  unable  to  change 
the  rule  as  to  tort  obligations,  this  statute 
should  be  broadened  so  as  to  Include  all  ob- 
ligations, whether  arising  In  tort  or  in  con- 
tract 

I  concur  in  holding  that  the  court  erred  in 
overruling  plaintiff's  demurrer  to  defend- 
ants' substituted  second  defense. 


SCHNEPFB  V.  SCIINEPFB.    (No.  310 

(Court  of  Appeals  of  Maryland.    Dec.  2,  1914. 

Behearing  Denied  Jan.  20,  lOlGO 

1.  executobs  ann  aoministbatobs  (§  431*) — 
Claims  against  Kbtate — Notice  to  Rbp- 

BESENTATIVE— Lis  PENDENS. 

Under  Code  Puh.  Civ.  Laws,  art.  93,  J  83, 
providing  that  no  administrator  shall  discharge 
any  claim  against  the  decedent,  except  at  bia 
own  risk,  unless  it  first  be  passed  by  the  or- 
phans' court,  or  be  proven  accordinc  to  the  rules 
prescribed  in  the  statute,  section  97,  providing 
that  no  administrator  shall  be  nllowed  in  hia 
account  for  any  claim  discharged  by  him  unless 
he  produce  the  claim  passed  by  the  orphans' 
court  or  proven  as  herein  directed,  section  99, 
providing  for  the  defense  of  claims  by  the  per- 
sonal representative,  section  110,  providing  that 
DO  administrator  shall  be  bound  to  take  notice 
of  any  claim  against  his  decedent  "unless  a  suit 
shall  be  peadiog  a^inst  such  admloistrator  tor 


such  claiin,"  the  fact  that  the  claim  on  which  an 
executor  is  aued  has  not  been  passed  in  the  or- 
phans* court  or  proven,  does  not  preclude  the 
suit. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  »  764,  767,  819, 
1604,  1679-1682 ;  Dec.  Dig.  §  431.*] 

2.  Equity  (5  427*)— Bill— Pbatkbs  fob  Re- 
lief— Decree. 

If  a  decree  is  justified  under  any  of  the 
prayera  of  a  bill,  it  is  good. 

nQd.  Note.— For  other  casea,  see  Equity,  Cent. 
Dig.  Ifi  1001-1014 ;  Dec.  Dig.  |  427.*] 

3.  DowEB  (I  41*)^Bab— Amtgnttptial  Aqhee- 

HENTS. 

At  common  law  an  antenuptial  agreement 
was  not  enough  to  bar  dower ;  resort  beiug  hdd 
to  equity  for  enforcement. 

[Ed.  Note.— For  other  cases,  see  Dower,  Gent. 
Dig.  81  114-122;  Dec.  Dign  41.*] 

4.  IlTTSBARn  AR D  WiFE  (|  35*)— AnTENtTFTIAL 

AG  BEE  \rENT9— BkFOBCEMENT— EqU  ITT. 

In  the  absence  of  statute,  the  court  of  equi- 
ty, and  not  a  court  of  probate,  is  the  proper 
forum  for  the  determination  of  questions  arising 
under  antenuptial  agreements,  unless  involving 
matters  properly  cognizable  by  courts  of  probate. 

[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  SS  209-217 ;  Dec.  Dig.  S  36.*J 

5.  Husband  and  Wife  (J  32*)- ABAwnoN- 
MENT— Antenuptial  Agbeements. 

Where  a  wife  separated  from  her  husband 
and  sued  for  divorce,  which  was  refused,  it  does 
not  necessarily  follow  that  the  wife  was  so  much 
to  blame  for  the  separation  that  an  antenuptial 
agreement  between  the  parties  cannot  be  enforc- 
ed at  her  instance. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  |  32.*] 

6.  Debcent  and  Dibtbibution  (S  63*)— Dow- 
EB (J  52*)  —  Effect  of  Divorce  —  Wife's 
Rights  in  Uubband's  Pbopebty. 

A  divorce  granted  the  wife  will  not  deprive 
her  of  dower  or  of  her  share  in  her  husband's 
personalty. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
DistrituUon,  Cent  Dig.  ||  190-193;  Dec.  Dig. 
63     Dower,  Cent  Dig.  Is  102-107 ;  Dec.  Dig. 
52.*] 

7.  Husband  and  Wife  ($  32*)—Antb nuptial 
Agbeeuents— Enfobcbuent^epabation. 

Where  husband  and  wife  entered  into  an 
antenuptial  agreement  providing  for  the  pay- 
ment of  $12,000  by  him  to  her,  she  relinquish- 
ing all  other  rights  in  bis  estate,  this  agreement 
will  be  enforced  in  equity  after  bis  death,  al- 
thou^  Uie  wife  after  marriage  separated  from 
him. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  i  32.*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;  James  P.  Gorter,  Judge. 

Suit  by  Caroline  M.  Sctinepfe  against  Hen- 
ry B.  Sctmepfe.  From  a  decree  for  plaintiff, 
defendant  appeals.  Affirmed. 

Argued  before  BOYD.  C  J.,  and  BIU3C0E, 
BUUKE,  PATTISON,  UKNBR,  and  CON- 
STABLE, J  J. 

August  W.  Schnepfe  and  George  G.  Schnep- 
fe,  both  of  Baltimore,  for  appellant.  F.  N. 
Tannar  and  William  Colton,  both  of  Balti- 
more, for  api>ellee. 

BOYD,  0.  J.  On  the  9th  day  of  June,  1904, 
Caroline  Mahle,  who  was  then  a  widow,  en- 


•For  other  caaw  see  mum  tople  and  BecUon  NUMBER  In  D«o.  Dig.  A  Am.  Dig.  Ker-No.  SarlM  *  Kep'r  Ind«xw 
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tered  Into  a  marriage  settlraiient  with  John 
Henry  Schnqite,  which  began  with  the  re- 
cital that: 

"'^^bereas,  a  marriage  is  intended  to  be  sol- 
emnized between  the  said  Caroline  Mahle  and 
John  Henry  Schnepfe,  and  In  view  of  which 
they  desire  to  provide  that  certain  real  and 
personal  property  shall  after  tbe  said  intended 
marriage  has  taken  place,  he  possessed,  en- 
joyed, and  disposed  of  as  thou^  they  were  un- 
married." 

In  paragraph  1  It  was  agreed  that,  'in  con- 
sideration of  the  said  intended  marriage  and 
certain  other  good  and  valuable  considera- 
tions," said  Caroline  Mahle  shall  contlnne  to 
possess  the  real  and  personal  property  whidi 
she  then  owned,  with  power  to  dispose  of  it, 
ab8(Antely  or  conditionally,  by  deed  or  will, 
notwithstanding  her  coverture,  and  a  similar 
provision  was  made  as  to  property  acquired 
by  her  during  coverture,  and  Hr.  Schnepfe 
agreed  to  unite  with  her  In  the  execution  of 
such  deeds  and  conveyances  as  may  be  re- 
quired.  Paragraph  2  provided  that: 

"In  consideration  of  tbe  said  Oandine  Mable 
uniting  In  marriage  with  tbe  said  John  Henry 
Schnepfe,  the  said  John  Henry  Schnepfe  doth 
aj^ee  to  pay,  in  lieu  of  any  dower  interest  which 
she,  the  said  Caroline  Mahle,  would  acquire  in 
his,  the  said  John  Henry  Schnepfe'e  estate,  the 
sum  of  $12,000.00;  the  said  $12,000.00  to  be 
paid  to  the  said  Caroline  Mahle  upon  the  death 
of  the  said  John  Henry  Schnepfe  out  of  what- 
ever estate  the  said  John  Henry  Schnepfe  may 
die  seised  of,  said  payment  to  be  made  prior  to 
the  distrlbntion  of  said  estate." 

And  provision  was  made  that  In  tbe  event 
of  the  death  of  Caroline  Mahle  during  said 
Schnepfe's  lifetime  he  was  to  pay  the  $12,000 
to  her  children  by  Jacob  Mahle,  and  he  fur- 
ther agreed  to  relinquish  all  right,  title,  and 
interest  which  he  would  acquire  by  way  of 
curtesy  In  the  estate  of  Caroline  Mahle. 
Paragraph  3  la  as  follows: 

"(3)  That  in  consideration  of  said  marriage, 
and  the  further  consideration  of  the  payment 
of  $12,000.00  aforesaid  by  the  said  John  Henry 
Schnepfe  to  the  said  Caroline  Mahle^  the  said 
Caroline  Mahle  doth  relinquish  all  right,  title, 
and  interest  which  she,  the  said  Caroline  Mahle, 
shall  acquire  by  way  of  dower  in  the  estate  of 
the  said  John  Henry  Schnepfe,  and  she,  the 
said  Caroline  Mahle,  doth  further  agree  to  unite 
with  the  said  John  Henry  Schnepfe  in  the  exe- 
cution of  all  such  needful  deeds  or  conveyances 
or  instruments  in  law  as  may  be  required  by 
the  said  John  Henry  Schnepfe  to  transfer  or 
convey  any  or  all  of  the  property  of  which  the 
said  John  Henry  Schnepfe  may  be  now  posaeas- 
ed  or  shall  hereafter  acquire." 

The  appellee  filed  the  hlU  in  this  case 
against  tbe  executor  of  the  said  John  Henry 
Schnepfe  in  which  she  alleges:  (1)  Thsit  on 
or  about  the  13th  of  November,  1D13,  said 
Schnepfe  died  seised  and  possessed  of  a  very 
considerable  estate,  made  up  of  real  and  per- 
sonal property,  and  securities,  and  cash  of 
great  value  and  amount;  (2)  that  she  and 
said  Schnepfe  were  married  on  t^e  11th  of 
July,  1004,  in  Baltimore,  wherein  she  and 
he  resided  until  the  time  of  his  death,  al- 
though for  a  great  many  years  since  their 
marriage  they  lived  separate  and  apart;  @) 


that  shortly  before  flielr  marriage  they  made 
the  antenuptial  contract  referred  to  above, 
a  copy  of  which  is  filed;  (4)  she  refiezs  spe- 
cially to  the  provision  of  the  agreement  that 
he  was  to  pay  the  f 12,000 ;  (5)  alleges  tiiat 
at  the  time  of  making  the  agreement  and  at 
the  time  ot  the  iharriage  he  had  subject  to 
call  upwards  of  9^^,000  deposited  in  bank 
and  stock,  eta.  which  are  set  out  in  tbe  Mil ; 
(6)  that  he  left  what  pnrp(Hted  to  he  a  will, 
a  copy  of  which  is  filed;  (7)  that  said  will 
waa  admitted  to  probate,  and  Henry  B. 
Sdm^fe  qualified  as  executor ;  (8)  that  many 
questions  must  arise  In  the  admloistratioD 
of  the  estate  which  required  the  construction 
of  the  will ;  (9)  states  various  questions 
which  she  alleges  must  arise;  (10)  tliat  her 
rights  can  <m1y  be  protected  by  the  admin- 
istration of  the  estate  under  the  direction 
and  control  of  the  lower  court;  (11)  that 
she  has  not  been  able  to  discover  and  ascer- 
tain what  property  and  estate  said  Schnepfe 
left,  "nor  has  she  t>een  able  to  ascertain  and 
discover  where  and  how  invested,  if  at  all, 
the  sum  of  $12,000,  hereinbefore  recited  and 
mentioned  In  the  antenuptial  (contract)  or 
agreement  herein  exhibited  Is  or  may  be,  if, 
indeed,  such  fund  or  the  proceeds  thereof  ac- 
tually exists,  and  may  be  directly  Identified 
or  earmarlted";  (12)  that  her  husband  was 
at  the  time  of  his  death  in  his  seventy-fifth 
year,  and  she  was  in  her  «eventy-slxth  year ; 
(13)  that  80  far  nothing  has  been  accomplish- 
ed in  tbe  orphans'  court  by  the  executor,  ex- 
cept he  has  qualified  as  such  so  far  as  the 
records  show. 

The  prayers  of  the  bill  are:  (1)  That  the 
estate  be  administered  under  the  dlrectioa 
and  control  of  the  lower  court;  (2)  that  the 
will  be  construed ;  (3)  that  the  executor  an- 
swer the  bill  under  oath,  and  disclose  and 
set  forth  In  detail  all  the  property  and  estate 
of  the  said  John  Henry  Schnepfe,  real,  per- 
sonal, and  mixed,  money  in  bank,  the  securi- 
ties, stocks,  bonds,  and  choses  in  action  in  his 
name,  and  subject  to  bis  order;  that  the 
real  and  leasehold  property  of  which  he  died 
seised  and  possessed  be  described,  and.  If 
the  sum  of  $12,000  was  set.apart  by  the  de- 
ceased tn  his  deposit  box  at  the  Drovers'  A 
Mechanics'  National  Bank,  or  elsewhere,  or 
stocks,  bonds,  or  securities  representing  such 
amount  are  In  his  possession,  identified  or 
earmarked  as  the  property  of  the  plaintiff, 
or  if  they  have  nfit  come  into  his  possession, 
but  defendant  has  knowledge  and  Informa' 
ti<m  thereof,  that  he  may  disclose  the  same 
fully  and  at  large  in  his  answer;  (4)  "Chat 
the  said  antenuptial  contract  w  agreement 
hereinbefore  set  out  between  your  oratrix 
and  the  said  John  Henry  Schn^fe,  deceased, 
her  husband,  may  be  established  and  enforced 
herein,  and  that  the  eald  defendant,  Henry  B. 
Schnepfe,  executor  as  aforesaid,  may  be  de- 
creed to  pay  over  unto  your  oratrix  said  sum 
of  $12,000,  or  turn  over  to  her  such  securities, 
stocks,  or  bonds  of  the  full  value  tiiereof,  if 
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sncli  be  In  the  custody  and  possession  of  tbe 
said  defendant,  together  with  such  Income  ac- 
crued and  accruing  thereon  and  thereupon, 
If  any,  in  the  hands  of  said  defendant,  and 
due  unto  your  oratrix,  and  to  account  with 
her  therefor;"  and  (5)  for- general  relief. 

An  answer  was  filed  at  length,  and  among 
other  allegations  in  it  Is  one  that  the  plain- 
tiff had  abandoned  the  said  John  Henry 
Schnepfe  for  more  than  three  years,  which 
abandonment  bars  her  from  enforcing  the 
antenuptial  agreement,  and  another  is  that 
the  bill  does  not  state  sych  a  case  as  entitled 
her  to  relief  In  equity;  the  Jurisdiction  of 
a  court  of  equity  being  denied.  A  copy  of  an 
Inventory  containing  stocks  and  personal 
property  and  cash  amounting  to  $16,963.45 
was  filed  with  the  answer. 

The  lower  court  passed  a  decree  requiring 
the  defendant  to  pay  the  plaintiff  the  sum  of 
$12,000  and  the  costs  of  the  proceeding,  but 
denied  all  other  relief  prayed  for.  From  tliat 
decree  this  appeal  was  taken. 

[1]  Although  the  attorneys  for  the  appel- 
lant have  displayed  commendable  zeal  and 
Industry  in  the  preparation  of  their  brief,  It 
will  not  be  necessary  to  pass  separately  on 
all  the  points  raised  by  them  or  refer  to  all 
of  the  authorities  cited.  It  may  be  well  to 
say  in  the  beginning  that  we  cannot  assent 
to  the  position  taken  by  the  counsel  for  the 
appellant  that  the  fact  that  the  tilaim  of  the 
plaintiff  was  not  passed  by  the  orphans'  court 
or  proven  as  provided  for  In  article  93  pre- 
cludes her  from  maintaining  this  bill.  It  Is 
true  that  section  83  of  article  93  says  that  no 
administrator  shall  discharge  any  claim 
against  the  decedent  (otherwise  than  at  his 
own  risk),  unless  it  be  first  passed  by  the 
orphans'  court,  or  be  proven  according  to  the 
rules  prescribed  in  that  article,  and  section 
97  provides  that  "no  administrator  shall  be 
allowed  in  his  account  for  any  claim  dis- 
charged by  him  unless  he  produce  the  claim 
passed  by  the  orphans'  court,  or  proven  as 
herein  directed,"  but  those  sections  are  not 
Intended  to  exclude  from  distribution  a  claim 
established  by  a  court  of  Justice.  Section  09 
provides  that  no  administrator  shall  be  oblig- 
ed to  discharge  a  claim  of  which  vouchers 
and  proof  shall  be  exhibited  as  aforesaid, 
but  may  reject  and  at  law  dispute  the  same, 
in  case  he  has  reason  to  believe  that  the  de- 
ceased never  owed  the  debt,  or  had  discharged 
the  same  or  a  part  thereof,  or  bad  a  claim  in 
bar,  and  section  100  provides  that  In  no  case 
shall  the  order  of  the  orphans'  court  or  regis- 
ter of  wills  that  an  account  or  claim  will 
pass  when  paid  be  deemed  of  validity  to  es- 
tablish such  claim  or  account.  If  a  creditor 
knows  that  his  claim  will  be  contested,  or  If 
he  cannot  procure  the  proof  that  Is  necessary 
in  order  to  comply  with  the  provisions  of  arti- 
cle 93,  there  can  be  no  reason  why  he  should 
not  sue,  in  law  or  in  equity,  as  the  nature  of 
the  claim  may  require  or  autborlze.  Indeed, 
section  116  lays: 


"No  administrator  shall  be  bound  to  take  no- 
tice of  any  claim  against  his  decedent  unless  the 
same  shul  be  exhibited  to  such  administrator 
legally  authenticated ;  or  unless  such  claim 
shall  have  been  passed  by  the  orphans'  court 
and  entered  by  the  register  upon  his  docket,  or 
unless  a  suit  shall  be  pending  against  such  ad- 
ministrator for  such  claim." 

OUier  sectlona  might  be  referred  to,  but 
we  do  not  deem  it  necessary.  What  was  said 
In  Steoart  t.  Carr,  6  GIU,  430.  on  page  444,  In 
reference  to  the  statute  then  under  consid- 
eration, may  be  applied  to  tttla  case.  It  was 
there  said: 

"The  only  answer  that  need  be  given  to  this 
new  ground  of-  defense  la  that  this  section  of 
the  act  of  assembly  never  was  designed  to  apply, 
and  by  the  judicial  tribunals  of  the  state  never 
has  been  held  as  applying  to  cases  where  the 
notice  to  the  executor  or  administrator  has 
been  given  through  the  medium  of  a  lis  pendens 
or  been  in  due  time  followed  by  it.  Numerous 
cases  must  arise  and  have  arisen  where  the  ao- 
thentication  of  claims  In  the  pardcnlar  mode 
prescribed  by  the  acts  of  assembly  was  imprac- 
ticable, and  for  the  recovery  of  which  resort  to 
a  court  of  justice  was  the  only  alternative  left 
to  the  creditor  for  the  recovery  of  his  claim." 

The  position  taken  in  this  case  by  the  ex- 
ecutor shows  that  It  would  have  been  useless 
for  the  appellee  to  have  proven  his  claim  In 
the  orphans'  court  even  if  it  be  conceded 
fJiat  It  could  have  been  validly  determined  by 
that  court 

[2-4]  It  will  not  be  necessary  to  consider 
all  of  the  prayers  of  the  bill,  for.  If  the  de- 
cree was  justified  under  any  of  them,  that  Is 
sufficient,  regardless  of  whether  other  relief 
could  be  granted.  Without  now  referring 
to  other  prayers  in  the  bill,  the  third  and 
fourth,  laying  aside  any  question  about  the 
one  for  general  relief,  were  sufficient  to  give 
the  court  Jurisdiction  to  pass  the  decree  ap- 
pealed from.  An  antenuptial  agreement  was 
not  sufficient  to  bar  dower  at  common  law, 
and  hence  they  have  been  frequently  before 
courts  of  equity.  In  the  note  to  Kroell  v. 
Kroell,  219  111.  106,  76  N.  B.  63,  as  reported 
in  4  Ann.  Gas.  801,  It  is  said: 

"Antenuptial  contracts,  by  which  it  is  at- 
tempted to  regulate  and  control  the  interest 
which  each  of  the  parties  to  the  marriage  ahall 
take  in  the  property  of  the  other,  during  cover- 
ture or  after  death,  such  as  dower  and  the  like, 
are  favored  by  the  courts,  and  will  be  enforced 
:  in  equity  according  to  the  intention  of  the  par- 
ties, whenever  the  contingency  provided  by  the 
contract  arises."  , 

In  the  note  to  Rleger  v.  Schaible,  81  Neb. 
33,  115  N.  W.  560,  17  L.  K.  A.  (N,  S.)  866,  as 
reported  In  16  Ann.  Cas.  700,  the  more  recent 
cases  are  dted.  It  will  be  seen  by  an  exam- 
ination of  them  that  a  probate  court  or  or- 
phans' court,  or  whatever  name  the  court 
having  Jurisdiction  of  probate  matters  may 
be  known  by,  has  determined  many  of  the 
questions  which  arose  under  antenuptial  con- 
tracts, but  they  are  either  when  such  courts 
have  been  given  sufficient  powers  by  statute 
or  the  question  was  such  as  those  courts 
could  properly  determine,  and  many  of  them 
expressly  recognize  the  Jurisdiction  of  courts 
of  equity.  The  case  of  Nalll  t.  Maurer,  25 
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Md.  932,  which  Is  one  of  the  leading  cases 
OD  the  subject,  Is  citod  In  the  note  in  4  Ann. 
Gas.,  and  In  the  principal  case  in  16  Ann. 
Gas.  The  bill  was  filed  In  that  case  by  the 
appellee  for  an  allowance  of  dower  in  the 
real  estate  of  her  husband.  The  defense  was 
that  her  right  to  dower  was  barred  by  an 
antenuptial  contract,  and  the  court,  so  find- 
ing, reversed  the  decree  and  dismissed  the 
bin.  In  qjeaklag  of  tbe  contract,  the  oonrt 
said: 

"Tbe  Qudn  object  In  view  was  the  consum- 
mation of  the  marriage,  and  it  was  to  that  end 
that  the  contract  was  executed.  It  seemed  al- 
most impossible  to  view  the  contract  as  founded 
on  any  other  consideration,  although  the  recip- 
rocal character  of  the  snpulationB  might  be 
held  to  constitute  one  sumcient  to  mace  the 
contract  binding  and  effective." 

The  court  then  held  that  secUon  289  (now 
SOO)  of  article  83,  In  refer^ce  to  an  estate 
settled  on  a  married  woman  by  the  husband 
by  jointure,  or  other  settlement  before  mar- 
riage, did  not  deprive  the  wife  of  her  power 
to  bar  her  dower  by  any  other  form  of  ante- 
nuptial c<mtract.  The  court  said: 

"Her  power  to  bind  herself  by  such  a  contract 
in  equity  must  be  admitted,  and  we  do  not  doubt 
that  this  contract  constitutes  an  equitable  bar 
to  tbe  claim  sought  to  be  enforced  hy  this  bill" 

— and  cited  cases  which  distinguish  an  equi- 
table from  a  legal  bar  of  dower,  showing  an 
ample  reason  why  such  cases  should  be  en- 
tertained by  courts  of  equity. 

The  case  of  Schnepfe  v.  Schnepfe,  108  Md. 
139,  69  Atl.  829,  was  an  appeal  by  the  hus- 
band from  a  decree  rendered  against  him  in 
favor  of  the  appellee,  by  which  he  was  re- 
quired to  pay  Into  court  suQldent  cash  to 
buy  stock  of  the  city  of  Baltimore  to  the 
amount  of  $20,000,  In  order  to  secure  the 
912,000  named  In  this  contract  Under  tbe 
decree  'the  clerk  was  to  act  as  trustee,  and 
was  to  pay  over  the  income  therefrom  to  the 
defendant  during  his  life  and  at  his  death 
to  turn  the  stock  over  to  his  executors,  who 
were  directed  to  sell  it,  and  out  of  the  pro- 
ceeds to  pay  $12,000  to  his  widow,  or,' If  she 
was  dead,  to  her  children.  That  decree  was 
reversed,  and,  after  giving  other  reasons  for 
the  reversal,  ttie  court  said: 

"The  appellee's  counsel  contend,  however,  that 
the  decree  is,  in  effect,  the  specific  enforcement 
of  the  antenuptial  contract,  and  therefore  clear- 
ly within  the  powers  of  a  court  of  equity.  But 
we  think,  if  allowed  to  stand,  the  decree  would, 
in  erfect,  make  a  different  contract  from  that 
entered  into  by  tbe  parties." 

It  was  not  Intimated  or  suggested  by  the 
court  tliat  there  was  any  doubt  about  the 
Jurisdiction  of  a  court  of  equity  to  pass  a 
decree  enforcing  this  antenuptial  contract, 
but  the  decree  which  was  passed  by  the  lower 
court  In  the  judgment  of  this  court,  In  ef- 
fect, made  a  new  contract  for  the  parties, 
and  it  might  have  been  added  that  the  time 
for  the  enforcement  of  It  had  not'  arrived. 
In  that  case  the  court  aald: 

"We  do  not  discover  in  the  whole  conduct  of 
tbe  defendant  any  purpose  to  defeat  the  rights 
of  Ub  wifa  under  the  antenuptial  agreement  en- 


tered into  lietween  them.  On  the  contrary, 
when  he  was  considering  the  propriety'  of  put- 
ting the  bulk  of  bis  property  and  estate  in  pos- 
session of  two  of  his  sons,  as  above  mentioned,  he 
was  advised  to  keep  enough  of  his  own  right  to 
meet  his  obligation  to  his  wife  under  the  ante- 
nuptial agreement,  and  he  expressly  reserved  tbe 
bank  stock,  worth  then  more  than  fl2,000,  and 
yearly  Increasing  in  value,  for  that  very  pur- 
pose. There  was  no  intimation  anywhere  in 
tbe  evidence  that  the  defendant  had  evinced 
any  intention  of  disposing  of  this  stock,  and, 
so  far  as  appears,  it  will  remain  intact  for  the 
purpose  for  which  It  was  set  aside." 

It  will  be  remembered  that  that  was  a 
case  In  which  the  appellee  prayed  for  a  di- 
vorce a  mensa  et  thoro,  for  alimony,  and 
counsel  fees,  and  for  an  injunction  to  pre- 
vent the  defendant  from  disposing  of  his 
property  for  the  purpose  of  defeating  the 
marriage  contract,  and,  In  showing  that  the 
evidence  did  not  warrant  the  belief  that  the 
defendant  intended  to  dispose  of  his  proper- 
ty for  that  purpose,  the  court  said  it  was 
true  he  had  divided  among  his  dilldren  a 
large  part  of  his  fortune,  "but  he  expressly 
reserves  52  shares  of  stock  in  the  Drovers*  & 
Mechanics'  National  Bank  of  Baltimore, 
which,  according  to  the  testimony,  la  worth 
$240  per  share,  or  more  than  $12,000  In  all, 
for  the  purpose  of  meeting  his  obligation  to 
his  wife  under  the  antenuptial  ^reement." 
The  court  then  spoke  of  the  fact  that  he  had 
placed  In  the  hands  of  two  of  his  sons  stocks, 
bonds,  and  money  to  the  value  of  about  $81,- 
000,  whl(^  they  held  under  a  verbal  trust 
to  dispose  of  according  to  their  fitther's  wish- 
es. In  view  at  such  facts  being  found  by 
the  court,  based  on  the  record  b^ore  it,  as 
to  the  property  of  Mr.  Sdinepfe,  in  a  case 
where  Uie  same  antenuptial  contract  was  be- 
ing considered,  can  It  be  doubted  ^at  the 
proper  and  most  natural  remedy  was  to  ask 
for  discovery  and  disclosure  aa  to  the  $12,000, 
and  for  a  decree  to  enforce  It?  It  will  be 
seen  from  tide  record  that  the  Inventory 
filed  by  the  execntOT  shows  that  he  had  In 
hand  62  shares  of  the  Drovers'  &  Mechanlci^ 
NatiMial  Bank,  the  exact  number  of  shares 
which  Mr.  Schnepfe  proved  In  the  other  case 
he  had  reserved  for  the  purpose  of  meeting 
his  obl^Ucm  to  his  wife. 

But  If  any  additional  authority  be  neces- 
sary to  show  tliat  a  court  of  equity  has  juris- 
diction to  enforce  an  antenuptial  contract, 
Offutt  V.  Offutt,  106  Md.  230,  67  AtL  138,  12 
L.  R.  A.  (N.  S.)  232,  124  ^m.  St  Rep.  491,  Ifl 
sufficient  In  that  case  this  court  not  only 
enforced  sudi  a  contract  based  on  a  letttf 
of  the  hnsband,  but  it  remanded  the  cause 
that  the  proceedings  might  be  referred  to  the 
auditor  to  ascertain  from  testimony  to  be  pro- 
duced before  him  the  proper  sum  to  be  al- 
lowed the  plaintiff  for  her  support ;  the  prom- 
ise being  to  take  care  of  and  support  bis  in- 
tended wife  as  long  as  she  lived.  A  numt>er 
of  cases  there  cited  show  that  antenuptial 
contracts  are  enforceable  In  equity. 

We  are  therefore  of  the  opinion  that  there 
was  ample  ground  for  the  lower  court  gnint- 
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lug  th«  relief  tt  did,  unless  the  appellee  had 
barred  berself  of  the  right  to  such  relief. 

That  brings  us  to  the  Question  whether  the 
separation  of  KCr.  and  Mrs.  Schnepfe  pre- 
vents her  from  having  this  contract  enforced. 
The  appellant  has  cited  statutes  In  a  num- 
ber of  states  declaring  the  effect  of  desertion 
on  the  property  rights  of  a  husband  or  wife, 
but,  as  we  hare  no  such  statute,  they  cannot 
reflect  upon  this  case,  unless  It  be  that  it 
may  be  inferred  that  It  was  thought  nec- 
essary in  those  states  to  pass  statutes.  In 
order  that  desertion  should  have  such  ef- 
fect as  is  here  claimed.  A  number  of  au- 
thorities were  also  cited  to  show  a  denial  of 
property  rights  because  the  party  seeking 
relief  had  been  guilty  of  desertion.  The 
only  one  which  seems  to  us  to  be  really  In 
point  is  York  v,  Fe'mer,  59  Iowa,  487,  13  N. 
W.  630.  Without  meaning  to  commit  our- 
selves to  the  rule  amiounced  by  that  learned 
court,  it  is  sufficient  to  say  that  the  facts  of 
that  cose,  as  stated  In  the  opinion,  dither 
widely  from  those  in  this  record.  It  is  there 
said  that  the  wife  without  cause  utterly  re- 
fused to  live  with  her  husband  longer  tha.u 
seven  weeks  and  three  days  after  the  mar- 
riage, and  that  she  abandoned  him  without 
lawful  cause.  The  excuse  set  up  by  the  wife 
for  leaving  her  husband  was  his  drunkenness, 
but  the  court  said  his  habits  were  not  dif- 
ferent from  what  they  were  when  she  en- 
tered Into  the  contract  and  married  him. 

[5,  fl]  WhUe  It  ia  true  that  this  bill  admits 
that  Mr.  and  Mrs.  Schnepfe  were  separated, 
and  the  answer  "avers  the  deliberate  and 
uninterrupted  abandonment  for  more  than 
three  years  by  the  plaintiff,  Caroline  M. 
Schnepfe,  of  her  husband,  John  Henry 
Schnepfe,  bars  the  plaintiff  from  enforcing 
the  antenuptial  agreement,"  the  plaintiff 
filed  a  replication  to  the  answer,  and  there 
Is  not  sufficient  In  the  record  to  show  that 
she  did  not  have  sufficient  cause  to  separate 
from  her  husband.  In  the  case  referred  to 
above  and  reported  in  108  Md.  the  appellee 
did  seek  to  obtain  a  divorce  a  mensa  et 
thoro,  which  was  denied  by  the  lower  court, 
and  was  not  passed  on  by  this  court,  but  the 
opinion  was  filed  by  us  over  six  years  ago, 
and  it  does  not  necessarily  follow  that,  be- 
cause a  divorce  was  refused,  the  appellee  was 
so  much  to  blame  for  the  separation  that 
the  antenuptial  agreement  cannot  be  en- 
forced. On  the  contrary,  the  same  learned 
Judge  who  refused  to  grant  the  divorce  pass- 
ed the  decree  which  was  reviewed  in  that 
case,  and  also  the  one  which  is  now  being 
considered.  Even  if  that  divorce  bad  been 
granted.  It  would  not  liave  deprived  the 
wife  of  her  dower  or  her  share  In  the  person- 
al property.  Hofeamp  t.  Hi^aman,  86  Md. 
617. 

But»  regardless  of  that,  the  general  rale, 
as  stated  in  section  367  of  Schouier  on  Hus- 
band and  Wife,  Is  that: 

"There  is  this  difference  pointed  out  between 
promises  and  agreements  in  cwisideration  ot 


marriage,  and  all  other  agreunents;  namely. 

that  the  contract,  though  broken  by  one  of  the 
parties,  remains  binding  upon  the  other.  The 
reason  for  this  is  that  such  promises  and  agree- 
ments affect  not  only  the  rights  of  the  married 
pair,  but  those  of  th^r  offspring,  tlie  children 
being,  ia  fact,  regarded  as  purchasers,  but, 
where  the  performance  is  sought  by  the  de- 
faulting party,  the  contract  cannot  be  enforced 
against  me  person  injured  through  such  default, 
tboi'sh  performance  by  one  party  is  not  neces- 
sarily a  condition  precedent  to  a  right  to  sue 
the  other." 

See,  also,  19  Am.  &  Eng.  Ency.  of  Law, 
1244. 

But  we  are  not  without  authority  in  this 
state  relative  to  the  subject.  In  Aiory  v.  Mi- 
chael, 18  Md.  227,  the  bill  was  filed  by  the 
executrix  of  Catharine  Michael  and  her  hus- 
band against  the  husbahd  of  said  Catharine 
to  recover  a  sum  of  money  which  It  was  al- 
leged the  husband  had  rec^ved  from  Catha- 
rine under  an  antenuptial  contract,  subject  to 
a  power  of  ai^tointment  by  her  will,  and  to 
which  the  plaln'tiCrB  were  entitled  under  the 
will  of  said  Catharine.  It  was  held  that  the 
power  In  the  contract  was  not  executed  by 
the  will,  and  hence  all  the  plaintiffs  were  en- 
titled to  recover  was  the  Interest  which  ma- 
tured in  the  lifetime  of  Mrs.  MlchaeL  The 
case  was  remanded  without  afllnning  or  re- 
versing the  decree,  and  the  contract  came  be- 
fore the  court  again  in  Michael  t.  Morey,  26 
Md.  239,  90  Am.  Dea  106;  the  daughter  of 
Catharine  Michael  and  her  husband  being  the 
appellees.  A  defuse  then  Interposed  was 
that  the  appellee,  Caroline  Morey,  who  was 
a  daughter  of  Mrs.  Michael  by  a  former  mar- 
riage, was  not  a  cestui  que  trust  under  the 
autenuptial  cfflitract,  which  sbonld  be  con- 
strued to  embrace  only  children  by  the  mar- 
riage with  Michael.  The  court  held  that 
Mrs.  Morey  was  within  the  letter  and  E^rit 
of  the  c6ntract,  but  the  answer  also  insisted: 

"That  Catharine  Michael  violated  all  the  stip- 
ulations of  the  marriage  contract  without  any 
cause  whatever,  whicli  he  ia  advised  renders 
all  the  covenants  and  stipulationa  to  he  perform- 
ed after  the  death  of  the  said  Cat}iarine  utterly 
null  and  void,  and  that  be  is  not,  in  equity, 
bound  to  comply  with  or  perform  any  of  the 
covenants  in  said  contract  not  to  hB  performed 
in  the  lifetime  of  the  said  Catharine." 

The  court  said  that  was  not  sustained  by 
reason  or  authority,  and  added: 

"Although  the  defaulting  party  may  not  in 
some  instances  be  allowed  to  enforce  the  articles 
specifically,  the  children,  the  innocent  objects 
of  parental  solicitude  and  care,  are  entitled  to 
all  the  benefit  of  the  uses  under  the  settlement, 
iiotwithstandiag  there  has  been  a  failure  on  one 
side.  MacQueen  on  Husband  and  Wife,  §  3, 
title  'Antenuptial  Agreements,*  and  cases  there 
cited." 

Again  it  was  said: 

"There  can  be  no  equity  in  inflicting  upon  the 
only  child  of  a  former  marriage  *  ♦  ♦  the 
penalty  of  forfeiture  because  of  the  subsequent 
misconduct  of  her  mother." 

The  court  then  referred  to  Sydeney  v.  Syd- 
eney.  3  P.  Wms.  274,  where  the  bill  was  filed 
by  the  wife  for  specific  performance  of  mar- 
riage arOclea,  and  the  defense  was  that  she 
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bad  withdrawn  herself  from  ber  husband, 
Uved  separate  from  talm,  and  rerj  mutA 
mlsbebaTed  herself,  and,  although  there  waa 
a  violent  pre8niiq;>ti(m  of  adnltery.  Lord 
(Aancellor  Talbot  held  that: 

"The  articles  being  that  the  husband  should 
settle  such  and  such  lauds  in  certainty  on  bis 
wife  for  her  jointure,  this  is  pretty  much  in  the 
nature  of  an  actual  and  rested  jointure.  In 
regard  to  what  is  covenanted  for  a  good  consid- 
eration to  be  done  is  considered  In  equity  as 
done:  consequently  this  is  a  jointure  and  not 
forfeitable,  either  by  adultery  or  elopement,  and 
it  was  decided  that  the  hnsbsnd  should  perform 
his  marriage  arddea." 

Again  It  waa  said: 

"The  cases  referred  to  by  the  appellant  to  sus- 
tain his  defense  are  generally  pshos  where  the 
application  was  on  the  part  of  the  defaulting 

fiarty  for  a  scttlpment  out  of  her  separate  estate, 
a  the  absence  of  articles  of  agreement,  In  which 
of  course  the  parties  would  be  remitted  to  purely 
equitable  rights." 

The  court  concluded  by  saying: 

"Tliere  is  no  pretense  here,  however,  of  any 
misconduct  on  the  part  of  the  wife  greater  than 
the  use  of  intemperate  luiiguage,  and  fl('|)nration 
from  her  husband  because  of  unhappy  domestic 
circumstances.  There  is  no  groiind  for  any  im- 
putation upon  her  purity  as  a  wife.  Stie  main- 
tained respectable  associates,  notwithstanding 
her  separation." 

[7]  So,  without  now  adopting  the  principle 
quoted  from  the  Lord  Chancellor  In  3  P. 
Wms.,  In  so  far  as  It  applies  to  adultery,  the 
clear  inference  to  be  drawn  from  the  conclu- 
sion of  the  opinion  of  this  court  is  that  mere 
separation  from  her  husband  by  a  wife  is  not 
sutflclcnt  to  defeat  ber  enforcement  of  such 
a  contract  That  case  would  certainly  have 
been  conclusive  If  the  appellee  had  died  be- 
fore her  husband  and  her  children  by  her 
former  marriage  were  seeking  to  enforce  the 
contract,  and  it  would  seem  to  be  a  peculiar 
rule  of  e<iuity  which  would  allow  the  enforce- 
ment of  a  contract  against  a  husband's  es- 
tate in  favor  of  the  children  of  bis  wife  by 
another  husband,  whom  he  was  under  no  le- 
gal obligation  to  support  or  provide  for,  but 
would  not  enforce  the  contract  for  bis  wife  In 
here  old  age,  who,  but  for  said  contract, 
would  still  be  in  a  position  to  demand  her 
rights  as  his  widow. 

In  Busey  v.  McCurley,  61  Md.  436,  48  Am. 
Rep.  117,  "unfortunate  dlssensilons  and  alien- 
ation of  feeling  occurred,  which  resulted  in  a 
separation  of  the  parties"  about  two  years 
prior  to  the  death  of  the  husband,  but  com- 
pensation was  decreed  instead  of  speclQc  ex- 
ecution of  the  covenant  which  would  have 
been  attended  "with  no  little  dlfllculty." 

These  parties  were  not  divorced,  and  there 
Is  no  evidence  that  Mr.  Schnepfe  ever  at- 


tempted to  procure  ft  divorce  from  bla  wife 
for  abandnunent,  or  other  cause.  He  had  a 
large  and  valuable  estate,  and,  without  deem- 
ing it  necessary  to  determine  whether  the  ex- 
pressltm  used  In  the  antenuptial  oratract. 
"all  right,  title  and  Interest,  which  she,  the 
said  Caroline  Mehle^  shall  acquire  by  way  of 
dower  in  tbe  estate  of  the  said  John  H«ry 
Schn^fe,"  when  taken  in  connection  with  the 
preamble  and  other  parts  of  the  cootract, 
would  necesaarlly  limit  Its  effect  to  "dower" 
in  Its  strict  aoise,  if  the  contract  be  atrldcra 
down,  then  the  appellee  would  not  only  be 
entitled  to  dower  in  the  rail  estate,  if  any, 
left  by  him,  but  to  her  share  of  his  perwnal 
property.  That  might  involve  a  controversy 
for  a  widow's  share  in  the  large  amount  of 
money  and  other  iwrsoiial  property  referrwl 
to  in  the  prior  case  as  placed  In  the  hands  of 
two  of  the  sons  of  the  deceased,  which.  In  the 
language  of  that  opinion,  "they  hold  under  a 
verbal  trust  to  dispose  of  according  to  their 
father's  wishes,"  as  well  as  any  other  per- 
sonal property  he  may  have  disposed  of  In  a 
way  that  might  be  deemed  suggestive  of  an 
attempt  to  so  place  It  as  to  be  beyond  the 
reach  of  his  widow.  It  is  not  a  meritorious 
defense  for  the  executor  to  now  set  up,  when 
the  testator  can  no  longer  speak  for  hiniselt 
to  seek  to  avoid  the  obligation  solemnly  made 
by  the  testator,  and,  so  far  as  appears  from 
the  record,  Intended  by  him  to  be  provided 
for  out  of  part  of  bis  estate  set  •apart  for 
that  purpose,  by  alleging  a  ground,  the  real 
facts  as  to  which  no  one  knew  better  tlinn 
the  testator  himself,  and  yet  he  did  not  in 
lifetime  seek  to  obtetn  a  divorce.  Inasmacb 
as  the  appellee  would,  lu  the  absence  of  the 
agrocniout,  have  been  entitled  to  dower  and 
ber  share  of  the  personal  estate  left  by  the 
husband,  even  If  It  be  true  that  sbe  abandon- 
ed blm,  as  there  was  no  divorce,  we  are  of  the 
opinion  that  the  abandonment  (If  conceded) 
does  not  nullify  the  antenuptial  contract  or 
make  It  Inequitable  In  this  case  to  enforce  it 

No  qiiostion  has  been  raised  about  the  imffl- 
cloncy  of  the  estate  to  pay  the  decree.  If 
the  estate  left  by  the  testator  was  not  saffl- 
cicnt,  of  course  the  executor  should  not  be 
required  to  pay  It  in  full,  and  ordinarily  a 
decree  should  be  so  framed  as  to  protect  an 
executor  In  case  of  an  Innufflclency  of  ai^si-ts. 
But,  Innsniuch  as  there  has  been  no  su^^ia- 
tlon  that  the  estate  is  not  sufficient,  and,  m 
far  an  apptvira  from  the  record,  it  Is  ample, 
we  will  not  for  that  reason  disturb  the  d» 
cree,  but  will  aflirm  It. 

Decree  aSlrmed ;  the  appellant  to  pay  the 
costs  above  and  below. 
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BBMBNWAT  y.  CUNNINGHAM. 

(Stotreme  Judicial  Conrt  of  Maine.    Feb.  2, 

1915.) 

1.  Appeal  and  Ebbob  (J  1009*)— Rbtibw— 

FlNDINGB— B<)0ITT  CABE. 

Findings  of  a  single  Jnstice  upon  matters  of 
fact  in  on  equity  enit  will  not  be  reversed,  an- 
less  clearly  wrong;  the  butden  beii^  upon  ap- 
pellant to  show  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8970-^8;  Dec.  Dig.  | 
1009.*] 

2.  SUBBOGATIOH    <M  41*)— FUADXHa— NlOBS- 

SITT. 

In  a  suit  to  foreclose  a  mortgage  to  secure 
a  promise  to  support  the  mortgagee,  the  de- 
fendant cannot  claim  the  right  to  be  subrogated 
to  the  rights  under  a  mortgage  which  he  had 

Eaid,  where  he  did  not  set  up  such  a  claim  in 
is  aoewer. 

[Ed.  Note.— For  other  casM,  see  Subrogation, 
Cent  Dig.  88  109-118;  Dec  Dig.  8  41.*] 

8.  SUBBOOATION  (8  17*)— RIGHT  TO— FEAUD. 

Where  plaintiff  conveyed  his  laud  to  his 
daughter,  defendant's  wife,  takiuc  a  mortage 
executed  by  both  defendant  and  bis  wife  to  se- 
cure their  promise  to  support  t>lainti£f  during 
his  life,  but,  because  of  toe  failure  of  the  wife 
to  record  that  mortgage  as  she  agreed,  a  sub- 
sequent mortgage  executed  by  defendant  and  his 
wile  became  a  prior  lien,  and  thereafter  defend- 
ant, for  himself,  and  as  executor  and  sole  lega- 
tee of  bia  wife,  secured  a  release  of  the  mortgage 
to  plaintiff  by  fraudulent  misrepresentations 
that  the  other  mortgage  had  not  been  paid,  and 
that  it  would  be  foreclosed,  if  the  release  was 
not  given,  defendant  cannot,  in  a  suit  to  set 
aside  the  release  and  foreclose  the  mortgage, 
claim  subrogation  to  the  rights  of  the  holder  of 
the  other  mortgage  which  be  had  paid. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  88  44-46,  fi9,  91 ;  Dec.  Dig.  f  17.*] 

Appeal  from  Supreme  Judicial  Court,  Lin- 
coln County,  in  Equity. 

Suit  by  Joshua  T.  Hemenway  against  Hen- 
ry  P.  Cunningham,  Individually  and  as  ex- 
ecutor of  Meda  CaDningham,  deceased.  De- 
cree for  complaliumt,  and  reapondent  appeals. 
Affirmed. 

Argued  before  SAVAGE,  C.  J.,  and 
SPEAR,   BIRD.  HALBT,   HANSON,  and 

phii;bbook,  jj. 

Arthur  S.  Littlefleld,  of  RooUand,  for  ap- 
pellant. GharlM  H  Macarda,  of  Wiscasset, 
Ufr  appeUBOt 

BIRD,  J.  These  facta  are  alleged  and 
not  dmied:  Tb»  lOaintiff,  then  a  man  of 
advanced  ag^  on  Hie  lat  day  of  December, 
1904,  coBTeyed  bis  farm  by  deed  of  war- 
ranty to  his  daughter,  ttie  wlf6  of  defendant, 
and  the  daughter  npon  the  same  day  recon- 
Teyed  the  same  to  plaintiff  in  mortgage  con- 
ditioned that  the  mortgagor  support  "the 
said  Jo6hna  T.  Hemenway  during  his  natural 
life  in  a  pleasant  manner  npon  said  premis- 
es fn»n  the  day  of  the  date  hereof."  Both 
warranty  deed  and  mortgage  after  the  de- 
livery were  glTen  the  daughter,  who  under- 
took to  have  both  recorded.  On  the  following 
day  the  daughter  mortgaged  the  farm  to  one 


Kennedy  to  secure  payment  of  a  loan  of 
$500 ;  her  husband,  defendant,  joining  In  ex- 
ecQtlng  this  mortgage,  as  well  as  that  to 
plalntur  In  relinQutshment  of  bis  rights  In 
the  premises.  The  warranty  deed  and  the 
mortgage  to  Kennedy  were  recorded  in  Lin- 
coln registry  of  deeds  on  the  3d  day  ot  De- 
cember, 1904,  while  the  mortgage  to  plaintiff 
was  not  recorded  until  a  year  later. 

The  daughter  of  plaintiff  died  on  the  5th 
day  of  December,  1908,  testate.  By  her  will 
the  defendant  was  made  sole  beneficiary  of 
her  estate,  and  was  duly  appointed  her  ex- 
ecutor. At  her  death  she  was  the  owner  of 
the  equity  of  redemption  of  the  farm.  Alleg- 
ing the  estate  to  be  insufflcient  to  pay  more 
than  the  expenses  of  funeral  and  of  adminis- 
tration and  debts  of  the  first  four  classes, 
the  executor  settled  his  account  vrithout  rep- 
resentation of  insolvency  as  provided  by  sec- 
tion 2,  c  68,  R.  S. 

On  the  Stb  of  January,  1909,  a  discharge 
of  the  mortgage  of  December  2,  1904 — 
Cunningham  to  Kennedy— was  offered  for 
record,  said  discharge  bearing  the  date  of 
December  26,  1908.  On  the  2d  day  of  Feb- 
ruary, 1909,  an  undated  discharge  of  the 
mortgage  of  Meda  Cunningham  to  plaintiff 
was  presented  for  record. 

Plaintiff  claims  that  the  discharge  of  the 
latter  mortgage  was  obtained  from  him  by 
defendant  upon  the  false  representation, 
made  on,  or  subsequent  to.  the  26th  day  of 
December,  1908,  that  the  Kennedy  mortgage 
was  still  outstanding  and  undischarged,  and  ■ 
that,  unless  the  plaintiff  discharged  bis  mort- 
gage,  defendant  would  allow  the  holder  of 
the  Kennedy  mortgage  to  foreclose,  but,  if 
plaintiff  would  discharge  his  mortgage,  de- 
fendant would  support  him  In  pleasant  man- 
ner upon  the  premises  for  the  remainder  of 
his  life. 

Alleging  such  fraud  and  misrepresentation, 
the  plaintiff  brings  this  bill  In  equity,  pray- 
ing: (1)  That  defendant  be  declared  estop- 
ped from  setting  up  any  adverse  claim  un- 
der .the  discharge  of  the  Kennedy  mortgage; 
(2)  that  the  court  declare  the  discharge  giv- 
en by  plaintiff  fraudulent  and  void,  and  or- 
der the  cancellation  of  the  discharge  and  Its  ' 
record;  and  (3)  that  a  foreclosure  of  plain- 
tiff's mortgage  be  declared,  that  defendant 
be,  both  individually  and  as  executor,  barred 
from  setting  up  any  claim  to  the  premises, 
and  be  ordered  to  deliver  possession,  to  the 
plaintiff. 

The  case  was  heard  by  the  sitting  Justice 
upon  bill,  answer,  and  proofs.  Vpon  the  is- 
sues raised  the  evidence  was  conflicting. 

The  sitting  justice  found: 

(1)  That  the  bill  be  sustained  with  costs.  '  . 

(2)  I  find  as  a  fact  that  the  discharge  by 
Joshua  P.  Hemenway  of  the  mortage  given  by 
Meda  CunninRham  to  him,  dated  December  1, 
1904,  said  discharge  being  recorded  on  February 
2,  1909,  was  obtained  by  false  and  fraudulent 
representations  on  the  part  of  the  defendant, 
Henry  P.  Cunningham,  and  is  therefore  void. 
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I  therefore  find  that  said  mortgage  is  valid  and 
binding. 

(8)  I  further  find  as  a  fact  that  the  defendant 
has  broken  the  conditions  of  said  mortgage,  in 
that  he  has  failed  to  support  the  plaintiff  upon 
said  premises  in  a  pleasant  manner  as  required 
by  said  mortgage,  and  therefore  the  plaintiff  is 
entitled  to  a  decree  of  foreclosnte  and  to  imme- 
diate possession  of  said  premises, 

(4)  Considering  all  the  facts  and  circumstanc- 
es of  the  case,  f  find  that  a  present  equivalent 
for  full  performance  of  the  conditions  of  said 
mortgage  is  $600j  upon  payment  of  whidi  sum, 
with  interest  to  time  of  payment,  and  with  costs 
of  this  suit,  said  defendant  is  entitled  to  re- 
deem said  premises,  and  to  have  the  same  free 
and  dear  itt  said  mortgage. 

From  the  decree  filed  pursuant  to  these 
findings  respondent  appealed. 

[1]  It  bas  been  repeatedly  b^d  that  the 
flndlnga  of  a  single  Justice  upon  matters  of 
fact  In  an  equity  case  are  not  to  be  reversed 
opon  appeal  unless  clearly  wrong;  the  bur- 
den being  upon  the  appellant  to  prove  the  er- 
ror. Haggett  V.  Jones,  111  Me.  348,  89  Atl. 
140;  Sposedo  t.  Merrlman,  111  Me.  530,  538, 

90  AO.  387.  This  court  la  of  the  opinion  that 
the  appellant  has  not  sustained  the  burden 
Imposed  upon  him,  and  that  be  has  not  made 
It  to  appear  that  the  findings  of  the  sitting 
Justice  are  clearly  wrong. 

[2]  The  defendant  claims  In  his  brief  that 
defendant  should  be  subrogated  to  the  rights 
of  the  mortgagee  under  the  Kennedy  mort- 
gage. We  fail  to  find  any  Indication  that 
this  claim  was  urged  or  made  before  the  si^ 
ting  Justice.  Nor  does  the  defendant  make 
any  claim  to  right  of  subrogation  In  his  an- 
swer. 

It  has  been  held,  and  we  think  with  rea- 
son, that  one  who,  as  defendant,  claims  the 
right  of  subrogation^  must  set  up  the  claim 
In  his  answer.  Barton  v.  Moore,  45  Minn. 
98,  47  N.  W.  460;  Ball  V.  Callahan,  95  III. 
App.  615.  See  Callahan  v.  Ball,  197  III.  318. 
64  N.  E.  295.    See.  also.  McMaben  v.  Nlles, 

91  Iowa.  628.  632,  60  N.  W.  199.  And  in 
McMaken  v.  Nlles,  ubl  supra,  It  is  held  that 
the  quef^tlon  of  the  right  of  subrogation  can- 
not be  raised  for  the  first  time  on  appeal. 

[3]  It  may  be  added  that  the  court  Is  de- 
cidedly of  the  Impression  that,  if  the  ques- 
tion were  properly  before  It,  the  circumstanc- 
es of  the  present  case  are  such  that  the  claim 
would  be  denied. 

The  decree  appealed  from  must  be  af- 
firmed. 

Bill  snstalned. 

Decree  In  accordance  with  flits  rescrtpt 


STATE  T.  SIBfPSON. 

(Supreme  Judicial  Court  of  Maine.    Feb.  S. 
1915.) 

1.  Cbiuitial  Law  (f  76S*)— Appeal— Reser- 
vation OF  Gboundb  of  Review— Excep- 
tions. 

In  a  criminal  trial  accused  bad  a  tecnl  right 
to  except  to  the  refusal  to  direct  a  verdict  and, 


by  prosecuting  such  exception,  to  a  review  of  the 
sufficiency  of  the  evidence  by  the  law  dpnrt. 
.  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1713,  1727-1739;  Dec.  Dig. 
§  75^.*] 

2.  Criminal  Law  (S  753*)— Taking  Case 
FROM  JuBT— Direction  or  Vebdict. 

Where  the  evidence  in  support  of  an  Indict- 
ment is  so  slight  that  a  verdict  based  thereon 
could  not  be  allowed  to  stand.  It  Is  the  duty  of 
the  presiding  justice  to  direct  a  verdict  for  re- 
spondent 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1718,  1727-1739;  Dec.  Dig.  1 763.*] 

8.  Cbiuinal  Law  ({  9(M.*)— Afpkal— Waitxb 
OF  ExcEpnona 

Where  accused,  instead  of  standing  on  bis 

exception  to  the  refusal  to  direct  s  verdict,  mov- 
ed to  set  aside  the  verdict  before  the  presiding 
justice  as  against  the  law  and  the  evidence,  he 
waived  the  ezceptitm  and,  havii^  failed  bcAsre 
the  presiding  Justice,  oould  not  revive  his  ex- 
ception and  prosecute  it  to  the  law  court. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  }  2124 ;  Dec  Dig.  {  901.*] 

4.  Criminal  Law  (|  11S6*)— AffkaXt-Mat- 

TEBS  REVIBWABIX. 

The  decision  of  the  presiding  Justice  on  ■ 
motion  to  set  aside  the  verdict  In  a  criminal 
case,  as  against  the  law  and  the  erldenoe,  is 
final,  and  no  exception  lies  to  his  ruling;  it 
being  a  matter  within  Mb  discr^ou. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  SS  3067-3071;  Dec.  Dig.  { 
1156.*3 

5.  Cbiminax.  Law  (g  950*)— Hotiokb  fos  New 

Trial. 

In  criminal  cases  a  motion  to  set  aside  the 
verdict,  as  against  the  law  and  the  evidence,  can 
only  be  made  at  nisi  prius,  in  the  absence  of 
statute  ;  and.  while  the  statutes  provide  for  such 
a  motion  at  nisi  prius  and  an  appeal  to  the  law 
court  in  felony  cases,  they  do  not  cover  a  pros- 
ecution for  being  a  common  seller  of  intoxicat- 
ing liquors. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  2345-234^;  Dec.  Dig.  S 
950.*! 

Exceptions  from  Supreme  Judicial  Court, 
Hancock  County,  at  Law. 

Ambrose  Simpson  was  found  guilty  of  be- 
ing a  common  seller  of  intoxicating  liquors, 
and  he  brings  exceptions.  Exceptions  over- 
ruled, and  Judgment  directed  on  the  verdict 

Argued  before  SPEAR,  CORNISH,  BIRD, 
and  HANSON,  JJ.;  KING,  J.,  ruled. 

Herbert  L.  Graham,  Co.  Atty.,  of  Bar  Hax^ 
bor,  for  the  State.  D.  B.  Hurl^,  of  Ells- 
worth, for  defoidant 

CORNISH,  J.  The  respondent  was  in- 
dicted as  a  common  -  seller  of  intoxicating 
liquors,  under  R.  S.  c.  29,  8  42.  After  the 
state  had  Introduced  all  Its  evidence,  the 
respondent  requested  the  presiding  Justice 
to  direct  a  verdict  In  his  favor  on  the  grounil 
of  insufficient  evid^ce.  The  presiding  Jus- 
tice refused  to  direct  a  verdict  and  excep- 
tions were  taken  by  the  respondent  to  this 
ruling.  The  respondent  introduced  no  evi- 
dence, the  case  was  submitted  to  the  Jury, 
and  a  verdict  of  guilty  was  rendered.  The 
respondent  then  filed  a  motion  b^ore  tbe 
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presiding  justice  to  set  aside  the  verdict  as 
against  the  law  and  the  evidence.  The  pre- 
siding Jiistl<%  oT^alcd  this  motion,  and 
the  respondoit  alleged  exceptions  to  this 
ruling. 

[1-B]  As  a  matter  of  practice,  and  Inde- 
pendent of  the  merits,  both  exceptions  must 
be  oveK-oled.  The  respondent  had  the  legal 
right  to  except  to  the  refusal  of  the  presid- 
ing Justice  to  direct  a  verdict  In  his  favor. 
When  the  evidence  In  support  of  an  indict- 
ment is  so  slight  that  a  verdict  based  upon 
It  could  not  be  allowed  to  stand,  It  Is  the 
duty  of  the  presiding  Justice  to  direct  a  ver- 
dict In  the  resptmdent's  favor.  State  v. 
Cady.  82  He.  426,  19  Atl.  908.  Had  the  re- 
spondent stood  upon  his  legal  rights  in  pros- 
ecuting that  exception,  he  could  have  brought 
the  ease  to  the  law  court,  and  obtained  its 
deddon  and  t^lnlon  as  to  the  aafflctency 
of  the  evidence.  Bnt  enbsequently  the  re- 
spondent abandimed  that  remedy  and  that 
course  of  procedure,  and  songAit  the  decision 
and  <q;dnlon  of  the  presiding  Jnsttce  upon  pre- 
cisely the  same  qu^tlon.  He  filed  a  motion 
asUng  the  presiding  JnsUce  to  set  aside  the 
verdict  The  only  gronnd  on  whlCb  Hie  ver- 
dict could  be  set  aside  was  that  the  enidence 
was  insufficient  to  soMwrt  it,  which  was  the 
precise  point  raised  In  the  first  request  If 
the  evidence  was  snfflclrat,  tb»  direction  of 
a  verdict  had  been  properly  refused.  If  the 
evldeiuie  was  insufficient,  tlie  verdict  should 
have  been  ordered.  It  follows,  therefore, 
that  exactly  the  same  question  was  present- 
ed to  the  determinatlmi  of  the  presiding  Jus- 
tice by  the  motion,  wlii<Ai  wonld  have  been 
presented  to  the  law  court,  <m  the  first  ex- 
ceptlon,  and,  having  failed  on  the  motion, 
the  respondmt  cannot  now  be  allowed  to  re- 
vive his  exceptions  ai^  se^  another  tribunal. 
The  decision  ot  the  presiding  justice  on  such 
a  motion  Is  finaL  It  is  a  matter  within  his 
discretion,  and  exceptions  do  not  lie  to  his 
ruling.  Moulton  v.  Jose,  ^  Me.  IS.  If 
made  in  a  civil  ease,  no  appeal  lies  from  the 
decision  of  the  pre^ding  justice  to  the  law 
court,  and  a  deflated  party  cannot  be  heard 
on  a  motion  both  before  the  single  justice 
and  the  law  court  He  must  exercise  hfs  op- 
tion and  take  one  course  or  the  other.  He 
cannot  take  both.  And  having  exercised 
his  choice  he  is  bound  by  the  result  In 
criminal  cases  such  a  motion  can  only  be 
heard  at  nisi  prlus,  In  the  absence  of  stat- 
ute. State  V.  Oilman,  70  Me.  329 ;  State  v. 
Locklln,  81  Me.  251,  16  Atl.  895.  The  stat- 
utes do  not  cover  an  offense  of  the  character 
of  that  at  bar,  but  provide  for  procedure  In 
cases  of  felony,  which  Is  by  motion  to  the 
(Murt  at  nisi  prlus  and  appeal  therefrom  to 
the  law  court  R.  S.  c.  135,  §  27;  Pub.  Laws 
1909,  c.  184;  Pub,  Laws  1913,  c.  18. 

To  permit  the  respondent  therefore,  in 
this  case,  to  prosecute  his  exceptions  to  the 
refusal  to  direct  a  verdict  when  he  has 


sought  the  same  remedy,  but  through  anoth- 
er tribunal,  by  his  motion  to  set  aside  the 
verdict  would  be  in  effect,  to  allow  him,  not 
merely  to  exercise  his  option,  but  to  give 
him  the  benefit  of  a  second  tribunal  when  he 
had  failed  in  the  first  This  court  has  fre- 
quently held  both  in  criminal  and  civil  cas- 
es that  the  prosecution  of  a  motion  tor  new 
trial  before  the  presiding  Justice  is  a  waiver 
of  all  rights  of  exception  (State  v.  Call,  14 
Me.  421;  Cole  v.  Bruce,  82  Me.  512;  Dins- 
more  V.  Weston,  33  Me.  256  ;  Ellis  v.  War- 
ren, 3S  Me.  125) ;  and  the  practice  is  now 
well  settled.  See  Sylvester  v.  Mayo,  1  Cush. 
(Mass.)  308.  The  first  exception,  therefore, 
cannot  be  entertained,  nor  can  the  second, 
because,  as  we  liave  already  said,  exceptions 
do  not  lie  to  the  refusal  of  a  presiding  jus- 
tice to  grant  a  new  trial ;  it  being  a  matter 
addressed  to  his  Judicial  discretion. 

We  might  add,  however,  that  a  careful 
study  of  the  evidence  falls  to  convince  us 
that  the  verdict  was  unsubstantiated  by 
proof.  The  Intoxicating  nature  of  the  bev- 
erage sold  (Beints  v.  La  Page,  100  Me.  542, 
62  Atl.  605),  the  number  of  sales,  the  char- 
acter of  the  men  making  the  purchase,  and 
the  circumstances  attending  the  same  were 
all  such  as  might  well  lead  to  a  conviction. 
The  respondent  therefore  has  lost  notblng 
through  technicality. 

Exceptions  overruled. 

Judgment  on  the  verdict 


BOUCHARD  T.  DIRIGO  UDT.  FIBB  IMS. 
CO. 

(Supreme  Judicial  Court  of  Maine.    Feb.  3, 
1915.) 

X  Insurance  (|  826*)— Breach  or  Condi- 
won  Subsequent— Pbohibited  Abtioles— 
"Kept"— "UeajD." 

The  temporary  use  of  a  gasoline  englae 
in  an  insured  baruj  to  drive  threBbing  machin- 
ery, does  not  forfeit  the  policy  under  a  clause 
providing  that  it  shall  be  void  if  ccwnbuatible 
fluids  shall  be  kept  or  used  on  the  premisea, 
since  the  word  "kept"  implies  continuance  and 
duration^  not  mere  temporary  possession,  and 
"used"  imports  employment  customaiy  or  ha- 
bitual, not  merely  temporarily  or  casually. 

[Ed.  Kote.— For  other  ease^  see  Insurance, 
Gent  Dig.  H  782-791;  DecVDlg.  |  m* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Keep;  Use.] 

2.  Inbuhancb  (I  388 •)—B BEACH  OF  Condi- 
tion Subsequent— Ohangb  in  Condition 
—"Alteration  of  Situation." 

A  condition  making  a  fire  insurance  void 
If,  without  the  written  consent  of  the  insurer, 
the  situation  or  circumstances  affecting  the 
risk  shall,  with  the  consent  of  the  insured,  be 
so  altcri'd  aa  to  increase  the  risk,  is  not  vio- 
Iftted  by  the  temirorary  use,  in  an  insured  barn, 
of  a  gasoline  engine  to  drive  threshing  machin- 
ery, since  an  "alteration  of  the  situaUon"  im- 
plies more  than  a  mere  temporary  or  casual 
change. 

TEd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {S  842-846;  Dec.  Dig.  |  333.*] 
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3.  InSUBANCB    Q    S26*)  —  CoNSTBTTCnOK  OV 

Policies  —  Fire   Insukance  —  Pbohibitzd 

Ubr  or  PBEsizeBS. 

Where  it  was  koowc  to  tbe  agents  of  an 
iosurance  company,  which  made  a  Bpecialt;  of 
farm  risks,  that  the  farmers  of  a  community 
customarily  naed  gasoline  engines  to  drive 
their  threshing  machinery,  a  policy  covering 
a  farmhouse,  storehouse,  and  bam  will  not  be 
construed  to  prohibit  tbe  use  of  a  gasoline  en- 
gine for  that  purpose,  unless  its  language  can 
be  construed  m  no  other  way. 

red.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S8  782-791 ;  Dee.  Dig.  S  326.*] 

4.  INSUBANCE    (8    326*)  — CONSTBDCTION  OF 

Policies  —  Fibb   Insdbance  —  Pbohibitkd 

Use  of  Pbeuisss. 

A  fire  insQiance  [mlicy  is  not  avoided  by 
the  use  of  prohibited  articles  or  the  general  use 
and  operation  of  the  property  necessarily  in- 
cident to  the  businesB  of  the  insured,  which  is 
presumed  to  be  permitted  by  tbe  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CenL  Dig.  S§  7S2-791;  Dec.  Dig.  {  326.*] 

5.  Insurance  (8  608*)— Actions  on  Policies 

— QUKSTIONS  FOB  JUEY- WaIVBR. 

where  there  is  evidence  from  which  the 
jniy  might  infer  that  an  insurance  company 
had  waived  tbe  requirements  for  proof  of  loss, 
the  question  of  such  waiver  1b  one  of  fact  for 
their  determination. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  88  166«t  1732-1770;  Dec;  Dig.  i 
668.*] 

BxceptloiiB  from  Supreme  Judicial  Court, 
Somerset  County,  at  Law. 

Actltm  by  BeloDle  Bouchard  agalnat  the 
Dlrlgo  Mutual  Fire  Insurance  Company.  To 
an  order  of  nonanlt;  plaintiff  excepts.  Bxcej^ 
tlons  sustained. 

Argned  before  SAVAGB,  O.  J.,  and  SPEAB, 
CORNISH,  KINO,  BIRD,  and  HALET,  JJ. 

Fred  F.  Lawrence,  of  Skowhegan,  for  plain- 
tiff. S.  W.  Qould,  of  Skowbegan,  for  defend- 
ant 

CORNISH,  J.  Action  on  a  fire  insurance 
policy  for  loss  ot  plaintiff's  farm  buildings 
and  personal  pro^rty.  The  presiding  Justice 
ordered  a  nonsuit  The  main  Issue  la  wheth- 
er the  fact  that  the  fire  was  caused  by  the 
operation  of  a  gasoline  engine  by  the  plain- 
tiff for  threshing  grain.  In  the  bam  floor, 
avoided  the  policy  either  because  It  violated 
the  "prohibited  articles"  clause  or  tbe  da  use 
against  Increase  of  risk. 

1.  Prohibited  Articles. 

[1]  The  standard  policy  contains  this  pro- 
vision, among  others: 

"This  policy  shall  be  void  •  •  •  If  cam- 
phene,  benzine^,  naptha  or  other  chemical  oils 
or  burning  Quids  snail  be  kept  or  used  by  the 
insured,  on  the  premises  insured" 

— with  certain  exceptions  not  material  here. 
It  is  conceded  that  gasoline  is  within  the 
prohibited  list,  and  the  crucial  question  Is 
whether,  under  tbe  facts  of  this  case.  It  was 
"kept  or  used"  within  the  Inhibition  of  the 
contract  The  record  shows  that  the  plaintiff 
had  lived  on  this  farm  In  Skowhegiin  since 
the  spring  of  1908,  and  had  been  Insured  by 
the  defendant  during  that  time,  the  policy  In 


suit  being  a  renewal  of  a  former  policy  In 
the  same  company ;  that  each  year  he  had 
employed  men  to  thresh  his  grain  by  the  nse 
of  a  gasoline  engine  in  precisely  the  same 
manner  as  on  the  day  of  the  fire ;  that  these 
men  traveled  from  farm  to  farm  doing  tbe 
work,  and  that  practically  all  of  tbe  grain 
in  that  community  Is  threshed  in  the  same 
manner,  the  engine  being  placed  within  or 
without  the  bam  according  to  the  location 
of  the  grain ;  that  In  1912  the  plaintiff,  with 
one  Herbert,  had  purchased  the  engine  and 
had  set  It  up  in  his  bam  for  the  purpose  of 
threshing  his  grain,  and  In  aboat  an  hour 
after  tbe  operation  began  the  fire  occurred. 
In  precisely  what  manner  or  from  what  Im- 
mediate cause  It  does  not  appear.  Under 
these  drcumstances,  did  tbe  plaintiff  "keep  or 
use"  gasoline,  within  the  meaning  of  the 
policy?  We  think  not. 

In  the  first  place,  the  words  themselTes 
usually  Impwt  something  more  than  tempo- 
rary possession  or  possession  for  a  temporary 
purpose.  "To  keep"  Implies  something  more 
than  merely  to  have.  It  carries  with  It  the 
Idea  of  continuance  and  duration.  Such  is 
Its  common  acceptation,  as  "to  keep  a  secret" 
"to  keep  the  peaces"  "to  keep  a  promise,"  **to 
keep  a  certain  line  of  goods,"  "to  keep  store." 
or  to  "keep  housa."  Sudi  Is  its  definition 
by  lexlcograpfaen.  "To  ke^  Is  *to  have 
and  retain  In  one's  control  or  possession" 
(Standard  Die.);  "to  continue  to  hold;"  "to 
conduct  or  carry  on '%d  have  habltnaUy  In 
stock  for  sale"  (Webster.  New  Int  Die.). 

The  verb  "to  use"  in  this  oonnectltui,  and 
In  collocation  with  "keep,"  uitarally  suggests 
the  same  idea  of  enq^oyment  <m  more  ttiau 
a  sli^fle  occasion.  It  impUcs  the  customary 
or  habitual  rather  tban  the  acddraital  ex 
tbe  temporary.  These  definitions  have  tbe 
sanction  of  anthorlty.  In  Ibompaon  t.  Blqul- 
ty  Fire  Ins.  Co.,  L.  B.  App.  Gas.  1810.  502.  a 
building  was  insured,  and  the  words  were 
"keep  or  store,"*  Instead  of  "keep  or  nse,"  aa 
here ;  and  the  court  held  that  a  small  quan- 
tity of  gasoline  In  a  stora  being  used  for 
cooking  purposes,  whlt^  caused  the  fire,  no 
other  gasoline  being  In  the  building,  was  not 
an  infringement  of  the  condition.  The  court 
say: 

"What  is  tbe  meaning  of  the  words  *stored 
or  kept,'  in  collocation  and  in  the  connection  in 
which  they  are  found?  They  are  common  Eng- 
lish words  with  no  very  precise  or  exact  sig- 
nification. They  have  a  somewhat  kindred 
meaning  and  cover  very  much  tbe  same  ground. 
The  expression  as  used  in  tbe  statutory  condi- 
tion seems  to  point  to  the  presence  of  a  quan- 
tity not  Inconsiderable,  or  at  any  rate  not 
trilling  In  amount,  and  to  import  a  notion  ot 
warehousing  or  depositing  for  safe  custody 
or  keeping  in  stock  for  trading  purposes.  It 
is  difficult,  if  not  impossible,  to  give  an  ac- 
curate definition  of  tbe  meaning;  but  if  one 
takes  a  concrete  case  it  is  not  very  difficult  to 
Bay  whether  a  particular  thing  is  'stored  or 
kept,'  within  tbe  meaning  of  tbe  condition.  No 
one  probably  would  say  that  a  person  who  had 
a  reasonable  quantity  of  tea  in  his  house  for 
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domestfe  ose  was  ^itorins  or  keeidng*  tea  there; 

or  to  take  the  Instance  of  benzine,  which  is 
one  of  the  proicribed  articles,  no  one  would 
say  that  a  person  who  bad  a  amall  bottle  of 
benslne  for  removing  crease  vpoti  w  clasnHinff 

Eurpoees  of  that  sort  was  'storinc  or  keeping* 
enzine.  The  learned  counBel  for  the  reapond- 
entB  contend  that  the  presence  of  gaeoline  on 
the  premises  was  eooagh  to  bring  the  itatatory 
conditlou  into  operation,  and  he  referred  to  the 
accident  which  did  happen  as  an  example  of 
tiie  danger  against  which  precautions  are  re- 
quired. But  it  is  obvious  that  the  danger 
Saa:^ed  against  Is  not  ignition  caused  b;  the 
article  itself  but  the  risk  of  spreading  or  in- 
creasing the  conflagration  when  once  started 
and  in  progress  by  ,the  presence  of  highly  in- 
fiammable  or  explosive  material.  The  fact  that 
the  fire  in  the  present  case  was  caaaed  by 
the  gasoline  is  irrelevant.  And  the  fatal  ob- 
jection to  the  defendant's  contention  is  that  it 
gives  no  effect  whatever  to  the  words  'stored 
or  kept,*  and  the  meaning  which  the  defend- 
anta  seek  to  attribute  to  it  mi^t  possibly  or 
even  probably  prevail  if  the  words  in  question 
had  been  omitted  altogether,  and  the  condition 
had  excluded  Uabili^  for  loss  or  damage 
occnrring  while  •  •  •  gasoline  •  •  •  Is 
*  *  *  in  the  bnilding  Insttred.  Some  mean- 
ing must  be  given  to  tiie  words  'stored  or 
kept'" 

■While  flie  woriB  in  the  case  at  bar  ate 
**k^  or  need'*  instead  of  "k«pt  or  stiHed,"  as 
In  the  Enfifliah  case,  and  therefore  the  idea 
of  storage  Is  embraced  In  tbe  one  Instead  of 
use  In  the  other,  yet  both  have  the  word 
"ke^t"  and.  so  far  as  the  reasoning  In  the 
dted  case  refers  to  that  wmd,  it  carries 
wei^t  in  our  present  ^scnssion.  "Hie  word 
'kept,'  as  used  in  tbe  policy  [of  the  same 
form  as  In  tbe  case  at  bar],  implies  a  use 
of  tbe  premises  as  a  place  of  deposit  for  tbe 
prohibited  articles  for  a  canslderable  pralod 
of  time,"  says  tbe  Massachusetts  Coort  in 
First  Gong.  Cbnrcb  v.  Insurance  Co.,  IBS  Mass. 
476,  33  N.  BL  672.  1»  L.  R.  A.  887,  86  Am. 
St  Bep.  608.  A  similar  definition,  excluding 
the  Idea  of  mere  temporary  presence,  is  given 
In  Clute  V.  Insurance  Co.,  144  Wis.  638,  129 
N.  W.  661,  32  L.  R.  A.  (N.  S.)  240;  Smith 
T.  Insurance  Co..  107  Mich.  270,  65  N.  W.  236, 
80  L.  B.  A.  868.  And  see  note  13  Ann.  Gas. 
542. 

The  deflnitloD  of  "use"  was  discussed  by 
the  court  in  Mears  v.  Insurance  Co.,  92  Pa. 
15,  37  Am.  R^.  647,  as  follows: 

"We  are  not  disposed  to  give  to  the  word 
*Dfie'  in  this  policy  the  narrow  construction 
claimed  for  It.  It  must  have  a  reasonable  in- 
terpretation, such  as  was  contemplated  by  the 
parties  at  the  time  tbe  contract  was  entered 
into.  •  •  •  What  is  Intended  to  be  pro- 
hibited Is  the  habitual  use  of  such  artides,  not 
their  exceptional  use  upon  some  emergency. 
The  strict  rule  claimed  by  tbe  defendants  would 
prevent  tbe  assured  from  painting  liis  house  or 
deanioK  bis  furniture,  as  it  would  be  difficult 
to  do  either  wlthont  uung  some  of  the  prohibit- 
ed articles." 

The  court  followed  the  same  definition  of 
"use"  in  Lebanon  County  t.  Insurance  Co., 
237  Fa.  360.  86  AtL  410,  44  L.  R.  A.  (N.  S.) 
148.  Ann.  Gas.  1914B,  130. 

A  careful  definition  of  "kept  or  used"  ,is 
found  in  the  recent  case  Spi^ngfleld  F.  A 
M.  Ins.  Go.  T.  Wade,  95  Tex.  608,  68  S.  W. 


977,  08  L.  B.  A.  714,  98  Am.  Bt  Bep.  870. 
where  the  words  of  proMbltlon  were  "kept, 
used,  or  allowed,"  and  they  were  held  not 
to  eoTOE  a  case  where  a  galUm  at  gasoline 
was  brought  ont6  the  premises  for  tempo- 
rary use,  although  such  act  In  fact  caused 
the  destruction  of  tbe  property.  "It  is  not 
enouf^"  say  the  court,  "that  hazardous  ar- 
ticles are  upon  the  prendses.  They  must 
be  thve  fbr  tbe  purpose  of  being  stored  or 
kept  *  *  *  As  the  word  *kept^  means 
that  the  prohibited  artide  must  not  only  be 
upon  the  premises,  but  must  be  there  for 
keeping  <a  storing,  and  not  merely  upon  a 
temporary  occasion  for  a  different  purpose, 
it  follows  that  there  must  be  some  degree  of 
permanency  in  Its  continuance  there.  Tbe 
word  implies  all  this.  The  word  'used'.  Is 
employed  In  Immediate  connection  with  the 
word  'kept,'  in  order,  we  think,  to  extend 
the  provision  so  as  to  exclude  the  idea  that 
the  article  must  be  stored  or  deposited  on 
tbe  premise  But  the  purpose  In  tbe  use  of 
each  word  Is  to  provide  against  the  same 
danger,  viz.,  that  which  would  arise  from 
the  habitual,  constant,  or  continued  exposure 
of  the  property  through  tbe  presence  or  use 
of  tbe  article.  One  word  forbids  the  perma- 
nent or  habitual  keeping  of  the  dangerous 
thing,  and  tbe  other  a  like  use  of  it,  without 
tbe  actual  depositing  or  storing  of  It"  See, 
also,  Hynds  v.  Insurance  Co.,  11  N.  T.  554, 
Farmere'  Ins.  Co.  v.  Simmons,  SO  Pa.  299, 
Mean  v.  Insurance  Co.,  02  Pa.  15,  37  Am. 
Bep.  647,  .Szymkus  v.  Insurance  Ca,  114  111. 
App.  401,  and  Adair  t.  Insurance  Co.,  107 
Ga.  297,  S3  S.  B.  78,  46  L.  R.  A.  204,  73  Am. 
St  Rep.  122,  the  last  Involving  the  tempo- 
rary use  of  a  machine  for  threshing  grain 
on  the  premises  where  tbe  Insured  property 
was  located. 

2.  Increase  of  Bisk. 

[2]  Tbe  langnai^  Is  ttiat  the  policy  shall 
be  void  if,  trltbout  tbe  written  consent  <tf  tbe 
insurer  "the  situation,  or  drcumstances  af- 
fecting the  risk,  shall,  or  with  tbe  advice, 
agency  or  consent  of  the  Insured  be  so  al- 
tered as  to  cause  an  ^crease  at  such 
risks."  What  oonstltutes  an  alteration  of 
the  sltaation  or  drcumstances  affecting  the 
risk  as  to  cause  an  increase  of  risk?  Here 
we  must  dlBtingnish  betweoi  occasional  neg- 
ligent acts  of  the  Insured  wUch  may  not  only 
tend  to  increase  the  hasard  for  the  time  be- 
ing but  p^liaps  eroi  cause  the  fire,  and  an 
alteration  of  the  situation  or  circumstances. 
In  a  certain  aeaae  all  nc^lgent  acta  of  the 
insured  hsTe  a  t«idency  to  increase  tbe  risk, 
and  yet  the  policy  is  not  thereby  avoided, 
because  one's  own  carelessness  is  one  of  tbe 
very  things  Insured  against,  otherwise  in- 
surance would  afford  little  protecticm,  and 
the  policy  holder  would  be  Insuring  blmselt 
The  insured  who  works  In  bis  bam  or  upon 
the  haymow,  or  in  his  woodshed,  wltii  a 
lighted  pipe  or  cigar,  evidently  Incraases  the 
risk;  80  does  tbe  housewife  who  builds  too 
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briA  a  fire,  leaves  the  store  filled  with  wood 
and  tb»  diaughta  wide  ixpea,  or  depoaltB  hot 
a^es  In  a  wooden  lec^tacle.  But  acta  like 
these,  while  they  may  temporarily  Increase 
the  hazard,  do  not  so  altef  the  situation  or 
drcumatances  affecting  the  risk  ob  to  avoid 
the  policy.  They  may  constitute  negligence 
on  the  part  of  the  owner,  but  neither  the  sit- 
uation of  the  proper^  Itself  nor  the  drcnm- 
stances  surrounding  It  can  with  reason  be 
said  to  be  altered. 

"Those  words  Imply  something  of  dnr&tioD, 
and  a  casaal  change  of  a  temporary  character 
would  not  ordinarily  render  the  policy  void 
under  this  provision."  First  Codr.  Cburcb 
T.  Insurance  Co.,  158  Mass.  475.  83  N.  E.  572, 
10       B.  A.  687,  36  Am.  St  Bep.  608. 

See,  also.  Loud  v.  Insurance  Co.,  2  Gray, 
221;  Commonwealth  v.  Insurance  Co.,  112 
Mass.  136 ;  King  Brick  Co.  v.  Insurance  Co., 
lei  Mass.  291,  41  N.  B.  277.  • 

One  object  In  requiring  the  written  consent 
of  the  company  In  case  of  Increase  of  risk 
doubtless  Is  to  enable  the  company  to  charge 
an  additional  premium  therefor,  during  the 
continuance  of  the  Increase,  and  this  presup- 
poses a  period  of  substantial  duration. 

"An  Increase  of  risk  which  is  substantial, 
and  which  is  continued  for  a  cooBiderable  pe- 
riod of  time,  is  a  direct  and  certain  injury  to 
the  insurer,  and  changes  the  basis  upon  which 
the  insurance  rests."  Kyte  t.  Insurance  Co., 
149  Mass.  116,  123,  21  N.  E.  361,  362  (3  L. 
B.  A.  508). 

Here,  then,  as  In  the  prohibited  articles 
clause,  the  words  themselves  ordinarily  Im- 
port something  more  than  a  mere  temporary 
exposure  to  additional  hazard,  and  It  is  the 
opinion  of  the  court  that  it  could  not  be 
said,  as  a  matter  of  law,  that  the  act  of  the 
plaintiff  constituted  a  breach  of  this  condi- 
tion. 

[3]  Let  us  take  another  and  broader  view. 
Both  the  prohibited  articles  dause  and  the 
increase  of  risk  clause  must  be  construed 
in  the  light  of  the  entire  contract,  the  situa- 
tion and  character  of  the  property  insured, 
and  the  natural  and  necessary  use  to  which 
it  must  be  put,  and  the  application  of  this 
universal  rule  of  construction  confirms  the 
inferences  already  drawn  from  the  precise 
language  of  the  clauses  themselves. 

The  buildings  Insured  were  not  city  prop- 
erty but  farm  buildings,  consisting  of  a 
dwelling  house,  storehouse,  and  frame  bam, 
together  with  various  farming  machinery, 
Implements,  vehicles,  etc.  It  could  not  have 
been  In  the  mind  of  either  the  plaintiff  or  the 
defendant  that  the  bam  In  which  the  fire 
started  was  to  be  locked  and  lie  Idle.  Both 
the  parties  knew  that  the  plaintiff  was  to 
continue  to  use  his  buildings  in  the  ordinary 
course  of  husbandry,  as  the  ordinary  farmer 
uses  them  in  the  pursuit  of  his  legitimate 
occupation.  The  policy  was  not  intended, 
nor  should  it  be  permitted,  to  prevent  such 
use.  The  threshing  of  grain  Is  as  much  a 
necessary  Incident  of  farm  work  as  Is  har- 
vesting and  storing  In  the  barn.  Formerly 
threshing  was  done  by  horse  power,  but  that 


method  has  become  well  nigh,  if  not  wholly, 
obsolete;  and  the  uncontradicted  evidence 
i^owv  that  practicaUy  all  the  grain  In  the 
plalntUTs  community  is  now  threshed  with 
the  aid  of  a  gasoline  engine.  This  la  common 
knowledge.  The  defendant,  which  makes  a 
specialty  of  f ai  m  zlaka,  must  have  known  it. 
Its  local  agent,  through  whom  the  first  pol- 
icy was  Issued,  was  himself  a  farmer  and 
lived  within  three  or  four  miles  from  the 
plaintiff's  premises,  and  must  have  been  fa- 
miliar with  the  general  situation  and  custom, 
and  the  local  agent  who  issued  the  policy  In 
suit,  a  renewal  of  the  first,  also  resides  in 
Skowh^n.  Knowledge  of  conditions,  ex- 
isting at  the  time  the  contract  is  made,  is 
always  taken  into  consideration  in  construing 
the  rights  of  the  parties  thereonder,  as  in 
the  case  of  vacancy.  Oupllll  v.  Inanrance 
Co..  109  Me.  32q,  84  Atl.  629. 

The  plaintiff  was  making  the  same  nae  of 
his  bam  and  was  carrying  <m  his  ordinary 
occupation  in  the  same  manner  as  when  the 
policy  was  Issued,  and  the  same  as  all  other 
farmers  were  customarily  doing.  It  was  a 
reasonable  and  necessary  use.  It  was  Im- 
practicable, if  not  impossible,  to  secure  tbe 
threshing  of  bis  grain  by  any  other  process ; 
and  under  such  circumstances,  which  must 
have  been  known  to  the  Insurer  when  the 
policy  was  Issued,  we  cannot  hold  that  the 
plaintiff  was  thereby  violating  the  conditions 
of  his  policy.  If  such  an  act  constituted  a 
forfeiture,  then  he  had  been  uninsured,  since 
the  engine  was  used  on  the  first  occasion  aft- 
er the  policy  was  issued,  because  a  breach 
occurred  then,  if  at  all ;  and  we  have  recent- 
ly held  that  a  policy  once  forf^ted  cannot 
be  revived,  except  by  waiver  or  mutual 
agreement.  Dolllver  v.  Insurance  Co.,  Ill 
Me.  275,  89  Atl.  8,  60  L.  B.  A.  (N.  S.)  1106. 

And  not  only  under  such  a  construction 
would  this  policy  have  been  long  since  for- 
feited, but  it  is  safe  to  assume  that  prac- 
tically all  the  farmers  <n  that-  section  would 
find  their  polld^  In  the  same  condition.  If 
a  fair  and  reasonable  interpretation  of  the 
policy  requires  it,  of  course  the  injustice  of 
the  result  must  not  be  Interposed  to  prevent 
it.  Parties  must  be  bound  by  the  contracts 
they  make.  But  a  result  so  disastrous  and 
universal  raised  a  strong  presumption  that 
it  was  not  within  the  contemplation  of  the 
parties,  and  the  contract  should  not  be  so 
construed,  except  by  compulsion  of  the  lan- 
guage. 

[4]  This  rule  that  the  policy  is  not  avoided 
where  the  use  made  of  the  prohibited  ar- 
ticles, or  the  general  use  and  operation  of  the 
property  was  necessarily  incident  to  the  busi- 
ness of  the  Insured,  and  therefore  presumed 
to  be  recognized  and  impliedly  permitted  by 
the  insurer,  is  well  settled  and  of  wide  and 
general  application. 

Thus,  In  manufacturing  establishments  the 
keeping  or  using  of  an  article  necessarily 
incident  to  the  manufacturing  process  or  to 
file  carrying  on  of  the  bnstnesB  will  not  avoid 
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a  policy,  even  though  keeping  or  nsliig  be  ex- 
pressly prohibited,  as  the  use  of  gasoline  in  : 
a  sUrer  plating  factory,  Silver  Plate  Co.  t.  i 
Insurance  Co.,  170  Pa.  161, 32  Aa  613 ;  keep-  1 
ing  a  small  quantity  of  benzine  for  use  In  a  « 
furniture  repair  shop,  Faust  v.  Insurance  i 
Co.,  91  Wis.  158,  64  N.  W.  8S3.  30  L.  R.  A.  1 
783,  51  Am.  St  R^  876;  keeidng  bensdue  ' 
for  finishing  purposes  in  a  furniture  fats  ' 
tory,  Davis  v;  Pioneer  Furniture  Co.,  102  : 
Wis.  894,  78  N.  W.  696;  keeping  benzine  In  •■ 
a  wagon  factory  for  the  purpose  of  mix- 
ing paints,  Archtt       Infloranoe  Co.,  43 
Ma  434;  keeping  camphene  In  a  printing 
eBtaUlahment  for  use  in  deanlng  ^pe,  Hai> 
per  T.  Insurance  Co.,  22  N.  T.  441;  pe- 
troleum in  a  flour  mill  for  Inbrlcatlns  par* 
poses,  Carlln  v.  Assnranoe  Co.,  67  Hd.  515, 
40  Am.  Rep.  440.  In  all  of  these  Instances, 
and  In  many  more  gathered  in  tile  note  to  13 
Ann.  Cas.  S40,  the  use  of  the  pr<Alblted  arti- 
cle was  not  merely  once  a  year  for  a  abort 
time,  as  here,  but  continuous;  nevertheless,  as 
it  was  necessary  to  the  ctmduct  of  the  busi- 
ness, its  use  for  such  a  purpose  was  held  to 
be  within  the  implied  permission  of  the  Insur- 
er.   The  same  reasoning  and  the  same  rale 
apply  with  equal  force  to  agrlcnltural  pur- 
suits and  the  ordinary  and  necessary  use  of 
farm  buildings  In  connection  therewith. 

Based  on  the  same  principle  Is  a  class  of 
cases  growing  out  of  the  use  of  prohibited 
articles  In  making  repairs.  It  is  not  to  be 
presumed  that,  when  an  owner  effects  insur- 
ance on  his  building,  he  predudes  himself 
from  the  right,  not  only  to  use  It  lu  the  cus- 
tomary manner,  but  also  to  make  the  usual 
and  ordinary  repairs  in  a  reasonable  and 
proper  manner,  in  the  absence  of  anything 
in  the  policy  expressly  prohibiting  the  same. 
It  has  been  frequently  held  that  such  repairs, 
thus  properly  made,  do  not  avoid  the  poUcy, 
even  where  the  Are  hazard  is  obviously  In- 
creased. In  Dobson  v.  Sotheby,  1  Moody  & 
H.  90,  81  Itev.  Rep.  718,  the  poUcy  was  Issued 
at  a  low  rate  payable  on  buildings  in  which 
no  Are  was  kept  and  no  hazardous  goods 
deposited.  The  building  required  tarring;  a 
fire  was  lighted  hi  the  Inside:  a  tar  barrel 
brought  Into  the  building  for  the  purpose  of 
performing  the  necrasary  operations.  The 
tar  took  fire  through  the  negligence  of  the 
workmen,  and  the  premises  burned.  Lord 
Tenterden  said: 

"The  common  repairs  of  a  building  necessari- 
ly require  the  Introduction  of  fire  upon  the 
premises,  and  one  of  the  great  objects  of  inaui^ 
ing  is  security  against  the  neglUence  ot  serv- 
antfi  and  workmen.  I  cannot  therefore  be  or 
opinion  that  the  policy  was  in  this  case  for- 
feited." 

The  same  rule  has  been  applied  where 
paint  was  being  removed  from  the  outside 
of  a  wooden  building  by  means  of  a  naphtha 
or  gasoline  torch,  and  these  decisions  well 
illnatrate  what  wa  conceive  to  be  the  true 
legal  principle. 


In  First  Cong.  Church  v.  Insurance  Co., 
158  Mass.  475,  33  N.  B.  572,  19  L.  R.  A.  587, 
35  Am.  St  Rep.  608,  the  plaintifF  contended 
that  the  use  of  the  torch  and  the  cbs£ge  in 
conditions  affecting  the  risk  occurred  through 
making  ordinary  repairs  in  a  reasonable  and 
proper  way,  and  that  in  the  prohibitive  pro- 
vision of  the  policy  there  was  an  Implied  ex- 
ception of  what  is  done  In  making  ordinary 
repairs.  Acting  upon  this,  the  trial  Judge 
submitted  this  single  question  to  the  jury: 

"Was  the  method  uBcd  the  method  ordinari- 
ly pursued  to  remove  the  paint  oa  the  outside 
of  a  building  preparatory  to  scraping  It  ofE  to 
repaint  it?' 

AfiBrmative  answer  being  returned,  the  pre- 
siding Judge  ordered  a  verdict  for  the  plaln- 
tUf.  The  law  court  set  aside  the  verdict  on 
the  ground  that  the  question  submitted  did 
not  sufficienUy  present  all  the  matters  of  fact 
in  issue,  including  the  material  of  which  the 
outside  of  the  building  was  composed,  lEs 
character  and  condition,  the  season  of  the 
year,  etc.,  but  was  too  general  In  its  form. 
The  court  held  that  "such  provisions  in  the 
policy  were  not  Intended  to  prevent  the  mak- 
ing of  necessary  repairs  and  the  use  of  such 
means  as  are  reasonably  required  therefor," 
and  that  if  the  use  of  nai^tha,  at  the  time 
and  In  the  manner  in  ^idi  it  was  used,  was 
reaacHtable  and  proper  In  ttie  repair  of  the 
building,  having  reference  to  the  danger  of 
fire  as  well  as  other  consideratltniB,  ttien  the 
[Wllcy  was  not  thereby  forfeited. 

In  Garrabrant  v.  Insurance  Co.,  75  N.  J. 
Law,  577,  67  Ati.  90,  12  L.  B.  A.  (N.  S.)  443,  a 
torch  was  used  for  the  same  purpose,  and 
the  court  held  that  the  polity  was  not  there- 
by avfdded,  as  it  permitted  mechanics  to  be 
emi^yed  for  a  period  of  IS  days  in  making 
repairs,  that  time  had  not  e^lred  when  the 
fire  occurred,  the  necessity  of  repairs  existed, 
and  the  method  was  reasonable  and  proper. 

In  Ldwnw  Co.  Insurance  Co.,  237  Fa. 
860,  85  Ati.  419.  44  L.  B.  A.  (N.  S.)  148,  Ann. 
Cas.  1914B,  ISO  (1912),  where  the  working  of 
mechanics  waa  prohibited  In  general  terms, 
It  was  held  not  to  cover  a  case  of  ordinary 
repairs  necessary  for  the  proper  care  and 
preservation  of  the  property,  and  that,  al- 
though a  torch  was  used,  the  pretidlng  Jndge 
'  did  not  err  In  refusing  to  direct  a  verdict 
'  for  the  defendant  either  on  the  ground  of 
keeping  or  using  prohibited  arUclea  or  at  In- 
crease of  risk,  and  that  the  case  was  prop- 
erly submitted  to  the  Jury. 

Our  c<mcIuslon  on  this  branch  of  the  case, 
therefore.  Is  that  the  plaintiff  was  nether 
keeping  nor  using  gasoline,  within  the  Inhibi- 
tion of  this  policy,  nor  did  his  acts  constitute 
a  breach  of  the  increase  of  risk  clause,  as  a 
s  matter  of  law.  The  most  that  the  defendant 
i  can  successfully  claim  is  that  the  question  of 
L  Increase  of  risk  is  a  question  of  fact  and 
I  should  be  submitted  to  the  Jury  under  proper 
i  instructions.  The  nonsuit  was  therefore  im- 
properly ordered. 
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8.  Failure  to  Furnish  Proof  of  Losa 

[E]  The  defendant  also  set  up  In  its  brief 
Btatement  of  defense  the  plaintiff's  failure  to 
furnish  a  proof  of  losa,  tmt  tl\!8  p<^t  Is  not 
ut^ed  In  argument 

It  la  proper,  however,  to  say  that,  In  tIcw 
of  the  correspondence  between  the  parties 
and  of  the  fact  that  the  defendant  denied  all 
liability,  the  Jury  might  well  have  found  that 
it  had  waived  this  requirement  Such  waiver 
Is  a  question  of  fact  (Robinson  v.  Insurance 
Co.,  90  He.  385,  38  Atl.  320),  and  the  court 
cannot  say  that,  under  the  evidence  in  fliis 
case,  the  plaintiff  is  precluded  from  recovery 
on  that  ground. 
Exceptions  sustained. 


GUATELLl  V.  BROWN  et  al.    (No.  88/283.) 

(Court  of  Chancery  of  New  Jersey.    Jan.  18, 
1915.) 

1.  MOBTaAOES  (I  78*)— FUUD  IH  Pbooubi- 
MBNT. 

That  B.  misled  and  induced  Unorant  and  In- 
experienced women  to  sign  a  mortgage  to  a  third 
person,  which  tbey  did  not  understand,  and 
would  not  have  executed  had  they  been  properly 
advised,  B.  himself  taking  their  ackcowledgment 
and  being  bound,  as  the  officer  taking  the  ac- 
knowledgment, to  make  explanation  to  them 
suited  to  their  limited  intelligence,  is  gnnmd  for 
declaring  it  void  in  Us  hands. 

[Ed.  Note.-— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  177-181 ;  Dee.  IMg.  |  78.*] 

2.  MOBTGAOEa  (}  M6*)— VAUniTT— CoNSiniSB- 
ATION. 

A  mortgage  is  invalid  in  the  bands  of  an 
assignee ;  there  having  been  no  consideration  for 
the  mortgage  or  assignment. 

[Ed.  Notp.— For  other  casu,  see  Hortgues, 
Cent  Dig.  18  678-681,  688;  Dee.  Dig.  |  2S6.*] 

3.  Trusts  (S  94%*)— Fraud. 

Trusts  may  oe  raised  against  those  par- 
tiei[)ating  in  indefensible  transactions,  but  not 
in  their  favor. 

(Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  144 ;  Dec.  Dig.  {  94^.*] 

Suit  by  Maria  Guatelll  against  Charles  J. 
Brown  and  oUiera.  Decree  tor  complainant 

John  H.  McCracken  and  William  M.  Brown, 
both  of  Newark,  for  complainant  Harry 
Kaliscb,  of  Newark,  for  defendants. 

STEVENS,  T.  a  This  la  a  bUl  which 
prays  for  a  decree  fiiat  a  mortage  given  by 
complainant  to  Henry  C.  Beach  be  declared 
void  because  procured  by  fraud. 

Maria  Guatelll  la  the  widow  of  Philip 
Guatelll.  who  died  In  November,  1904.  He 
was  the  owner  of  two  Improved  lots  known 
as  Nos.  IT  and  19  Grove  street.  Newartt.  He 
occupied  a  part  of  the  house  built  on  one 
of  these  lota,  and  leased  Qie  remaining  part 
and  the  bouse  adjoining.  Up  to  tiiree  years 
prior  to  his  death  he  had  been  In  the  employ 
of  Walters  ft  Bros.,  wholesale  produce  deal- 
ers, receiving  ¥18  a  week  wages.  After  that 
time  be  was  unable  to  work,  because  he  had 
contracted  taberculosls,  the  disease  of  which 


he  died.  During  the  years  he  was  unable  to 
work,  his  support  came  from  the  wages  of 
his  unmarried  daughter,  $7  per  week;  from 
benefits  from  his  sodet?  of  $7  a  week  or  less ; 
and  from  the  net  rents  of  his  property,  $200 
or  $300  a  year.  His  family  consisted  of  his 
wife  and  daughter,  the  latter  being  his  sole 
heir  at  law.  He  left  no  will,  and  no  admin- 
istration was  taken  out  The  wife  is  an 
Italian,  unable  to  read  or  write.  The  daugh- 
ter, married  to  one  Brunl  In  1910,  appears 
to  be  possessed  of  some  Intelligence  and  edu- 
cation, and  was  at  the  time  of  lier  father's 
death  24  years  old. 

PhUlp  Guatelll  had  made  the  acquaintance 
of  the  defendant  Charles  J.  Brown,  a  note 
broker,  as  early  as  the  year  1900.  In  No- 
vember of  that  year  be  gave  to  Brown  two 
notes,  one  for  $100  and  one  for  $250.  The 
evidence  indicates  that  tbey  were  given  for 
money  borrowed,  to  enable  a  friend  of  Gua- 
telll to  make  a  trip  to  Europe.  They  do  not 
appear  to  have  been  discounted.  Several 
other  notes,  however,  made  after  that  time 
by  Guatelll,  were  discounted  by  Brown  at  the 
National  Newark  Banking  CmoMiiy,  and 
their  proceeds  placed  to  Brown's  credit 
Whether  they,  or  some  of  tbem.  were  made 
for  Brown's  accommodation  or  for  GnateUl's 
benefit  does  not  clearly  appear  from  Brown's 
testimony.  All  that  does  appear  with  any 
oortalnty  is  that  notes  signed  by  Guatelll 
were  discounted  and  placed  to  Brown's  ai> 
count 

Brown's  passbook  with  the  banking  com- 
pany for  the  year  1904  was  produced,  and 
shows  that  In  August,  1904.  two  Guatelll 
notes  were  thus  discounted,  one  for  $17S.  and 
one  for  $329,  and  that  In  S^itember.  1904, 
two  other  Guatelll  notes  were  also  discount- 
ed, one  for  $250,  and  one  fmr,  presumably. 
$300,  the  amount  placed  to  Brawn's  credit 
on  thia  latter  being  $293.98.  None  of  these 
notes  were  produced. 

Brown  says  that,  Guatelll  having  died  in 
Novmiber,  1904,  he  went  to  the  widow's 
house  to  see  about  a  renewal  of  the  note  com- 
ing due  on  December  20th,  his  first  vidt  be- 
Ing  In  Uiat  monlA,  and  his  next  two  or  three 
monttis  afterward,  and  that  the  widow  and 
daughter  told  litm  that  whatever  they  owed, 
they  would  pay;  that  he  repeated  his  visits 
at  intervals  without  result  until  1910,  when, 
hearing  that  the  daughter  was  about  to  mar^ 
ry,  and  fearing  trouble  from  the  son-in-law. 
and  fearing,  too,  that  the  notes  would  soon 
be  outlawed,  he  prepared  the  mortgage  in 
controversy,  and  wmt  to  the  complainant* a 
house  with  it  In  August,  1910.  This  is  his 
account  of  the  Interview: 

"I  merely  said  that  I  came  here  to  have  the 
mortgage  fixed  np,  and  the  mortgage  was  all 
ready  and  they  signed  it." 

The  mortage,  he  says,  was  made  to  se- 
cure two  of  the  notes  above  mentioned,  one 
for  $176,  and  one  for  $250,  lunotmtlng  In  the 
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aggregate  to  $425,  which,  with  bIx  years* 
Interest,  made  up  Uie  9670,  the  amoimt  for 
whi(A  It  was  given. 

The  transaction  was  a  singular  one.  In 
the  first  place,  be  himself  drew  the  mortgage, 
and  took  the  acknowledgment  He  knew, 
probably,  that  it  wonld  not  do  to  take  tbe 
acknowledgment  ot  a  paper  made  to  himself, 
so  he  inserted  the  name  Henry  G.  Beach  as 
mortgagee.  He  had  previously  secured 
Beach's  consent  to  this,  and  he  had  previ- 
ously requested  Beach  to  draw  a  check  on 
the  National  Newark  Banking  Company  for 
$575,  payable  to  tbe  order  of  Mary  GuatellL 
Beach  drew  tbe  check,  but  refused  to  sign 
it,  BO  Brown  took  it  unsigned,  with  the  mort- 
gage, to  Mrs.  GuatelU's  house,  and  she  &nd 
her  daughter  indorsed  It,  Mrs.  Guatelll  doing 
BO  by  making  her  mark.  Brown  afterwards 
handed  back  tbe  check  to  Beach,  and  Beach 
kept  It  unsigned.  Brown  also  drew  an  as- 
slgnmrat  of  mortgage  from  Beach  to  him- 
self, but  subsequently  destroyed  It,  and  then 
afterwards,  wanting,  he  says,  to  secure  a 
loan  from  the  defendant  Cinnamon,  got  Beach 
to  execute  a  second  assignment  This  latter 
bears  date  November  25,  1912;  tlmt  Is,  two 
years  and  tiiree  months  after  the  transac- 
tion. 

It  must  be  borne  In  mind  that  the  parties 
to  this  peculiar  transaction  were  a  shrewd 
note  broker  on  tbe  one  side  and  two  Ignorant 
and  inexperienced  women  on  the  other,  who 
say,  and,  no  doubt  truly,  that  they  knew 
nothing  of  Phtlip  GuatelU's  note  transactions. 
Their  Ignorance  and  Inexperience  Is  appar- 
ent from  tbe  fact  that  at  Brown's  request 
merely,  without  demur,  they  executed  a  bond 
and  mortgage  to  a  man  of  whom  they  had 
never  beard,  and  to  whom  they  owed  noth- 
ing, and  then  indorsed  an  unsigned  (dieck, 
which  could  only  have  been  Intended  to  give 
the  affair  a  false  color. 

The  transaction,  as  a  whole,  must  be  sep- 
arated. The  first  part  of  it  occurred  in 
1904;  the  second  In  1910.  Brown's  bank 
passbook  for  the  year  1904  shows  that  four 
Guatelll  notes  were  discounted  and  placed  to 
Brown's  credit  Brown  does  not  explain 
liow  out  of  the  four  he  selected  the  two. 
While  he  produces  the  checks  to  show  that 
he  took  up  the  two  notes  at  maturity,  he 
does  not  produce  anything  to  show  that  Gua- 
telll received  the  money  on  them.  Of  course, 
it  Is  elementary  law  that  when  a  man  makes 
a  note,  the  presumption  la  that  it  r^reaents 
tbe  maker's  debt  but  notes  are  often  given 
for  the  accommodation  of  the  payee,  and 
Brown  admits  that  he  and  two  or  three  oth- 
ers were  using  notes  In  tbla  way.  It  Is  at 
least  unfortunate  that  Brown  was  unable,  by 
any  writing,  to  show  that  lie  paid  to  Guatelll 
what  had  been  placed  to  his  own  credit.  A 
cheCb  or  receipt  would  have  been  tbe  appro* 
priate  and  nsoal  evidence,  whether  the  mon- 
ey was  paid  before  or  after  the  discount  It 
la  not  shown  that  Guatelll  either  needed  or 


lued  the  mon^.  It  may  be  that  the  proof 
la  not  sufficiently  strong  to  defeat  an  action 
on  the  notes,  but  it  suggests  a  doubt  as  to 
whether  Guatelll  really  received  the  money. 
This  doubt  is  strengthened  by  Brown's  sub- 
sequent conduct  Instead  of  insisting  upon 
an  Immediate  payment  or  adjustment  of  the 
matter  while  the  facts  were  fresh  in  the  rec- 
collection  of  those  who  had  to  do  with  it  he 
waited  for  six  years,  and  then,  In  order  to 
keep  the  matter  entirely  in  his  own  bauds, 
devised  the  scheme  which  enabled  him  to 
take  the  acknowledgment  himself.  He  says 
he  wanted  to  save  lawyer's  fees,  but  as  he 
could  have  drawn  the  mortgage  to  himself 
just  as  easily  as  he  could  have  drawn  it  to 
Beach,  and  as  the  acknowledgment  fee  was 
only  the  insignificant  sum  of  60  cents,  the 
boUowness  of  this  pretense  Is  apparent. 
There  is  one  very  significant  and  undisputed 
fact.  Beach  was  wllllDg  to  have  the  mort- 
gage made  to  him,  but  he  was  not  willing  to 
sign  the  check  and  have  it  go  through  the 
bank  as  If  it  were  a  real  transaction  and  as 
Brown  intended  it  should.  In  other  words, 
when  it  came  to  the  question  of  putting  a 
deceitful  appearance  upon  the  transaction,  he 
was  unwilling  to  be  a  party  to  it  Why  the 
necessity  of  putting  such  an  appearance  if 
the  demand  was  honest? 

Brown  does  not  testify  that  he  explained 
to  the  women  his  reasons  for  thus  coloring 
the  affair,  or  tbat  they  understood  It  His 
evidence  was; 

"I  merely  said  that  I  came  here  to  have  the 
mortgage  fixed  up,  aad  tbe  mortgage  was  all 
ready  and  they  sigsed  it." 

It  is  bard  to  resist  the  conclusion  that  be 
did  not  fairly  explain  the  transaction.  Ask- 
ed, on  cross-examination,  to  say  why  he  told 
them  to  indorse  the  check,  he  said  he  could 
not 

I  have  thus  far  considered  the  case  fr<»n 
the  standpoint  of  Brown's  version  of  the  af-. 
fair.  Mrs.  Guatelll  and  her  daughter  give  a 
different  account  of  it  Guatelll,  as  I  have 
said,  borrowed  money  from  Brown  in  1900  to 
enable  a  friend  of  his  to  go  to  Germany  and 
gave  two  notes  for  $100  and  $250,  both  of 
which  were  produced.  The  notes,  which  do 
not  appear  to  have  been  discounted,  were  at 
the  time  they  were  made  secured  by  a  mort- 
gage of  $350.  Mrs.  Guatelll  and  her  daugh- 
ter both  testify  that  it  was  of  the  $350  in- 
debtedness that  Brown  spoke  whenever  he 
came  to  see  them.  In  1908  they  appear  to 
have  paid  $25  on  account  of  this  indebted- 
ness, for  Brown  has  himself  indorsed  the 
payment  on  the  notes  which  evidence  it 
They  say,  moreover,  that  It  was  of  this  in- 
debtedness that  he  spoke  when  he  brought 
them  the  mortgage  telling  them  tbat  the  $576 
included  tbe  interest  they  owed.  People  anf- 
fldenUy  ignorant  to  slflTi.  without  ezplana^ 
tton,  a  bond  and  mortgage,  made  out  to  a 
man  to  whom  they  owed  nothing,  and  to  In- 
dorse an  unsigned  check,  would  be  tgnwant 
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cnongh  to  sign  a  second  mOTtgage  to  secure 
back  Interest 

[1]  But  it  is  not  necessary  to  base  the 
decision  upon  this  evidence,  nor  to  decide 
whether  the  notes  of  $175  and  $250  really 
represented  money  lent  There  is  evidence 
enough  on  the  face  of  the  papers  and  on 
the  undisputed  facts  to  warrant  the  conclu- 
sion that  Brown  misled  the  women,  and  in- 
duced them  to  sign  papers  which  they  did 
not  understand,  and  would  not  have  executed 
had  they  been  properly  advised.  Brown, 
by  putting  himself  In  the  position  of  an  offi- 
cer taking  the  acknowledgment,  was  bound 
to  make  en  explanation  of  them  suited  to 
their  limited  Intelligence. 

[2,  3]  Another  view  of  the'  matter  leads  to 
a  similar  conclusion.  It  is  held  in  Bogart  v. 
Stevens,  69  N.  J.  Eg.  800, 63  Atl.  24«.  115  Am. 
St  Rep.  627,  that  if  a  m<wtgage  is  delivered 
to  A.  without  consideration,  in  order  that  A, 
may  raise  money  on  It  for  the  mortgagor, 
it  becomes  valid  In  the  hands  of  A.'a  assignee 
for  the  money  paid  therefor  bysach  assignee. 
Says  Dixon,  J.: 

"Although  the  contract,  as  between  the  par- 
ties, was  wholly  without  consideration,  yet,  if 
made  for  assignment,  and  if  assigned  for  a  con- 
sideration^ the  latter  became  the  consideration 
of  the  original  contract" 

In  the  case  in  hand  the  mortgage  to  Beach 
was  admitted  without  consideration  given 
by  Beach.  Was  it  then  made  for  assignment? 
Undoubtedly  Brown  intended  it  to  be  made 
for  assignment,  but  there  is  no  evidence  that 
the  Guatellls  did.  Was  it,  in  fact,  assigned 
for  consideration?  Certainly  there  was  no 
consideration  moving  from  Brown  to  Beach. 
Was  there  then  any  moving  from  Brown  to 
the  Guatellls?  Brown  says  that  be  gave  up 
the  notes;  the  two  women  say  that  he  did 
not  I  think  the  weight  of  the  evidence  is 
with  them.  The  case  then  seems  to  be  this: 
The  mortgage  in  the  hands  of  Beach  was  un- 
enforceable. It  remained  anenforceable  for 
over  two  years.  Then  It  was  assigned  to 
Brown.  How  could  the  assignment  give  It 
validity?  It  may  be  said  that  it  had  validity 
from  Its  inception,  on  the  theory  that  Beach 
held  as  trustee  of  Brown,  But  It  seems  to 
me  that  before  a  trusteeship  of  this  sort 
could  arise  the  parties  must  have  all  con- 
curred In  making  It  The  transaction  was 
not  on  its  face  a  trust.  A  bond  was  given 
to  Beach  creating,  apparently,  an  indebted- 
ness to  him.  This  rather  negatives  than  sug- 
gests the  Idea  of  a  trust  in  favor  of  Brown. 
The  Indorsed,  but  imperfect,  check  negatives 
the  Idea  that  a  trust  was  Intended.  To 
transform  so  irregular  and,  I  may  say,  rep- 
rehensible a  transaction  into  a  trust  for 
Brown's  benefit  would  not  be  doing  equity. 
Trusts  are  often  raised  against  those  who 
participate  In  indefensible  transactlomi,  but 
not  in  their  favor. 

I  think  the  bond  and  mortgage  should  be 
declared  void. 


DUBKIN  T.  COMNELLT.  (Ko. 
(Court  of  Chancery  of  New  Jersey.    Jan.  2, 
IMS.) 

1.  SPEcmo  PebforuaitcI!  (S  25*)— Sau  of 
liAno — Febfdbiuncb  Ihfobsibi.b. 

A  court  of  eguity  cannot  decree  specific 
performance  of  a  contract  to  sell  trust  land 
by  an  executrix,  where  by  the  terms  of  the 
will  such  executrix  has  no  power  to  perfonn 
her  contract. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  IMg.  H  Se-oS,  60;  Dec.  Dig. 
S  26.*] 

2.  Tbtjbts  (I  196*)— PowEB  or  Tbttstee  to 
Sbll— Postponement  of  Payment. 

A  naked  power  to  sell  under  a  trust  in- 
strument does  not  include  authority  to  arrange 
terms  for  postponing  payment  of  the  price, 
or  to  accept  a  mortgage  or  anything  other  than 
money  in  payment 

[Ed.  Note.— For  other  cases,  see  Tmsta,  Cent 
Dig.  S  251;  Dec.  Dig.  S  196>] 

3.  Trusts  (S  196*)— Poweb  op  Teuotxe  to 
Invest— Statutes. 

Where  an  executrix  contracts  to  sell  land, 
under  a  power  in  the  will  to  sell  and  invest 
the  proceeds,  an  acceptance  by  her  of  a  sec- 
ond mortgage  on  the  property  to  secure  port 
ot  the  price  cannot  be  regardied  as  an  invest- 
ment of  the  proceeds  of  sale  within  the  power 
given  so  as  to  enable  the  court  to  decree  specific 
performance  of  the  contract,  since  under  the 
Oruhans*  Court  Act  (3  Comp.  St  1910,  p. 
3861)  I  137,  such  an  investment  by  a  trustee  is 
not  authorised. 

tEd.  Note.— For  other  casn.  see  Trusts,  Gent. 
t.  i  251 ;  Dec  Dig.  $  196.*] 

4.  Spkcifio  Pkhfobmanck  (I  16*)— Sau  or 

Land  by  Executbix. 

Especially  where  beneficiaries  are  not  par- 
ties to  the  suit  spedflc  performance  wUl  not 
be  granted  of  an  executrix^  contract  to  sell 
land  of  the  estate  for  the  total  price  of  $45,000, 
of  which  $5,000  and  the  amount  of  a  first 
mortgage  Is  to  be  paid  in  cash  and  the  balance 
by  a  second  mortgage  to  the  executrix,  where 
the  largest  first  mortgage  which  can  be  placed 
Is  only  $16,000,  since  that  would  compel  the 
executrix  to  invest  $24,000  of  trust  funds  in 
a  second  mortgage  on  property  on  which  only 
$16,000  could  be  obtained  on  first  mortgage. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance»  Cent  Dig.  H  29,  36.  36;  Dec  Dig. 
S  16.*] 

BiU  for  specific  perfbrmanoe  of  a  contract 
to  sell  by  Bernard  M.  Dnrkin  against  Bab- 
erta  Connelly,  execntrlx.  On  final  hearing. 
Decree  for  defendant 

Complainant  seeks  a  decree  for  the  spe- 
dflc performance  of  a  contract  wherein  de- 
fendant Roberta  Connelly,  as  executrix  and 
trustee  of  her  deceased  husband's  will,  agreed 
to  convey  to  complainant  certain  real  estate 
in  Atlantic  City. 

Defendant  resists  performance  under  the 
claim  that  the  will  of  her  deceased  husband 
does  not  clothe  her  with  power  to  make  the 
conveyance  upon  the  terms  stated  In  the  con- 
tract which  complainant  seeks  to  enforce 
and  which  she  admits  having  executed. 

By  the  will  of  defendant's  deceased  hus- 
band his  entire  estate,  after  the  payment  of 
certain  legacies,  is  given  to  defendant  during 
her  life  or  widowhood  in  trust  with  direc- 
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tioD  for  her  to  collect,  receive,  and  appropri- 
ate the  Income  for  her  sapport  and  the  sup- 
port and  tuition  of  testator's  children,  sub- 
ject to  these  bequests  and  trust,  testator's 
entire  estate  Is  given  to  his  children,  to  be 
delivered  to  them  upon  the  death  or  mar- 
riage of  his  widow.  The  power  of  sale  con- 
tained In  the  will  la  as  follows: 

"I  hereby  give  to  my  said  wife,  as  trustee 
and  executrix,  full  pO'Wer  and  authority  to  sell 
and  convey  any  and  all  of  my  real  estate  at 
private  or  public  sale  and  to  invest  the  pro- 
ceeds or  to  lease  the  same  or  any  part  thneof 
at  her  discretion.** 

The  terms  of  sale  set  torth  In  Uie  omtniet 
which  complainant  now  to  enforce  are 
as  followa:  The  ccmtract  price  Is  $45,000, 
payable  In  the  following  manner: 

"Three  hundred  dollans  on  the  signing  of  this 
agreement,  the  receipt  whereof  is  hereby  ac- 
hnowledged ;  forty-seven  hundred  dollars  on 
delivery  of  deed,  together  with  proceeds  of  such 
first  mortgage  aa  may  be  created  on  said  prem- 
ises by  the  purchaser  with  consent  of  party  of 
first  part  (defendant)  and  a  second  mortage 
eecnrfng  the  balance  ot  the  consideration  above 
stated,  payable  in  five  years,  bearing  inter- 
est at  SIX  per  cent.,  accompanied  with  fire  In- 
surance of  not  less  than  eight  thousand  dollars 
and  whidi  mortgage  shall  be  reduced  seml-an- 
niully  ^^jpMnt  of  at  least  six  hundred  fifty 

It  is  claimed  by  complainant  (and  the  evi- 
dence at  final  hearing  establishes  the  fact) 
tliat  before  the  bill  was  filed  the  amount  of 
the  first  mortgage  was  agreed  upon  as  $16,- 
000. 

The  decree  which  Is  sought  Is  therefore  a 
decree  compelling  defendant  to  convey  the 
premises  In  question  to  complainant  and  ac- 
cept in  cash  $5,000,  together  with  $16,000 
additional  cash,  which  last-named  sum  Is  to 
be  raised  by.  complainant  on  a  $16,000  first 
mortgage  on  the  premises  to  be  conveyed  to 
him,  and  to  accept  a  second  mortgage  from 
complainant  for  $24,000,  payable  In  the  man- 
ner already  stated,  representing  and  securing 
the  payment  of  the  balance  of  the  pundiase 
money. 

Bourgeois  ft  Coulomb,  of  Atlantic  City,  tor 
complainant  Clarence  L.  Cole,  of  Atlantic 
City,  for  defendant 

LBAMING,  y.  O.  (after  stating  the  ^acts 
as  above).  [1,  2]  It  Is  obvious  that  this  court 
cannot  by  its  decree  require  the  apeciflc  p^*- 
formance  of  a  contract  of  sale  which  has 
been  made  by  a  trustee  If  by  the  terms  of 
the  trust  the  trustee  had  no  power  to  do 
what  he  contracted  to  do;  In  such  circum- 
stances a  trustee  will  not  be  compelled  to 
commit  a  breach  of  his  trust.  Bepetto  v. 
Baylor,  61  N.  J.  Eg.  501,  506,  48  Aa  774.  In 
Repetto  V.  Baylor,  supra,  it  is  also  held  that 
a  mere  power  to  sell  does  not  ludude  any 
power  to  arrange  terms  of  postponed  pay- 
ment of  price,  or  to  accept  a  mortgage  or 
anything  else  than  money  in  satisfaction  of 
it  If  the  principles  defined  In  Bepetto  v. 
Baylor  are  here  followed.  It  Is  clear  that  no 
relief  can  be  afforded  complainant  in  this 


case ;  for  by  the  texvae  of  the  contract  here 
sought  to  be  enforced  a  postponed  payment 
of  more  tiian  one-half  of  the  purchase  price 
is  provided  for,  and  a  second  mortgage  on 
the  premises  conveyed  is  contemplated  to  se- 
cure such  posiiwned  paym^it 

[S]  With  the  power  of  sale  here  involved 
there  la  added  the  power  'to  Invest  the  pro- 
ceeds"; but  this  added  power  cannot  be  made 
the  buds  of  a  decree  herein,  tor,  if  the  ac- 
ceptance <tf  a  second  mortgage  on  the  pnq)- 
erty  sold  to  secure  the  payment  of  a  part  of 
the  purchase  price  la  regarded  as  an  invest- 
ment of  a  part  of  the  proceeds  of  sale,  such 
Investment  Is  proposed  to  be  secured  in  a 
manner  not  authorised  by  our  Orphans* 
Court  Act  (3  Comp.  St  p.  3864,  S  137),  the 
trustee  cannot  be  properly  required  by  de- 
cree of  this  court  to  make  such  an  Invest- 
ment 

It  Is  urged  In  behalf  of  complainant  that 
Bepetto  -v.  Baylor,  supra,  is  not  In  harmony 
with  the  earlier  case  of  WooAmK  v.  Lonne- 
berry,  40  N.  J.  Eq.  546,  6  AtL  99.  In  that 
case  a  will  authorized  and  directed  executors 
to  sell  and  convey  real  estate  and  to  Invest 
the  proceeds  thereof  upon  first  bond  and 
mortgage  on  property  worth  double  the 
amount  or  in  stocks  or  bonds  of  the  United 
States  or  the  state  of  New  Jersey,  and  pay 
the  Income  to  t^tator's  widow.  The  execu- 
tors sold  certain  real  estate  at  a  good  price 
and  accepted  In  payment  40  per  cent  cash 
and  purchase-money  mortgages — first  Hens — 
to  secure  the  60  per  cent  deferred  payments. 
Losses  having  been  sustained  on  these  mort- 
gages, the  question  before  the  court  was 
whether  the  executors  should  be  compelled  to 
make  good  these  losses.  It  will  be  observed 
that  the  mortgages  accepted  by  the  executors 
were  In  amount  the  percentage  of  value  of 
the  mortgaged  premises  authorized  by  the 
Orphans'  Court  Act.  In  determining  that  the 
executors  should  not  be  charged  the  losses, 
the  learned  Ordinary  said: 

"Although  the  executors  were,  by  the  will, 
directed  to  invest  the  proceeds  of  the  sale  of 
the  property  upon  first  bond  and  mortgage  of 
property  worth  twice  the  amount  invested,  or 
in  stocks  or  bonds  oC  the  United  States  or  of 
this  state,  it  would  not  be  just  to  hold  them 
bound  by  that  provision  in  taking  mortgages 
for  part  of  the  purctiase  monev  of  the  property. 
Thoae  mortgages  were  not  taicen  as  an  invest- 
ment of  proceeds  of  sales,  but  to  secure  the 
payment  of  part  of  the  price  at  which  the 
property  was  sold.  They  were  themselves  pro- 
ceeds of  the  sales.  In  taking  the  mortgages 
for  which  the  accountant  asks  allowance,  the 
executors  appear  to  have  acted  in  good  faith 
and  for  the  hest  Interest  of  the  estate.  Tbev 
therefore  ought  not  to  be  charged  with  them." 

It  Is  therefore  insisted  In  behalf  of  com- 
plainant that  Woodruff  v.  Lounsberry  rec- 
ognizes a  power  to  sell  aa  Including  a  power 
to  postpone  payments  of  the  purchase  price 
for  a  period  subsequent  to  the  sale,  and  also 
determines  that  the  acceptance  of  a  pur- 
chase-monc?  mortgage  for  a  part  of  the  pur- 
chase price  is  inot  to  be  regarded  as  an  ex- 
ercise of  the  power  of  investment  I  am  un- 
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able  to  adopt  Qiat  view.  In  Woodroff  t. 
Lounaberry  the  primary  Inquiry  was  wheth- 
er, under  the  special  clrcnnaatancee  of  that 
case,  the  executor  should  lie  compelled  to 
bear  the  Icga  which  had  arisen  from  shrink- 
age of  the  Talne  ot  the  tracts  of  land  <m 
whldi  he  had  taken  purchase-money  mort- 
eagea  The  learned  Chancellor  points  ont 
with  clearness  and  emphasis  that  the  sales 
had  been  made  at  good  prices,  and  that  the 
pnichase-money  morlsages  tak^  were  in 
amoimt  bnt  60  per  cent  ot  the  Talnes  of  the 
land  covered  by  them,  and  that  the  executors 
had  acted  in  good  fiiith  and  for  the  best  In- 
terest of  the  estate;  he  according  held 
that,  although  the  wUl  limited  mortgage  In- 
vestments to  50  per  cent  of  the  value  of  the 
land,  it  would  not  be  Just  to  hold  the  execu- 
tors in  the  circumstances  stated.  In  Wil- 
Ilam^  on  Executors,  §  1530,  It  Is  laid  down, 
as  a  general  rule  adopted  by  the  courts  In 
suits  to  establish  liability  of  executors  for 
breach  of  trust  duties,  that,  while  care  must 
be  taken  to  guard  against  an  abuse  of  their 
trust,  yet,  in  order  not  to  deter  persons  from 
undertaking  these  offices,  the  court  is  ex- 
tremely Uberal  in  making  every  possible  al- 
lowance, and  cauUouB  not  to  hold  execu- 
tors and  administrators  liable  upon  slight 
grounds.  In  Perrlne  v.  Vreeland,  33  N.  J.  Eq. 
102.  affirmed  33  N.  J.  Eq.  596,  an  exec- 
utor, acting  in  good  faith  and  under  ad- 
vice of  counsel,  retained  a  fund  after  it 
was  payable  to  one  who  was  entitled  to 
It  by  the  will,  and  In  good  faith  invested  the 
fund,  after  the  time  when  it  should  liave 
been  by  him  paid  over,  in  a  mortgage  on 
property  then  worth  more  than  three  times 
the  amount  of  the  loan,  but  which  property 
so  depreciated  in  value  that  the  executor  was 
compelled  to  buy  it  in  ujwn  foreclosure.  In 
a  suit  to  charge  the  executor  with  the  loss. 
It  was  held  that  notwithstanding  his  breach 
of  trust  duties  he  should  not  be  charged,  but 
should  be  allowed  to  turn  over  the  land  In 
lieu  of  the  fund.  It  may  well  be,  as  sug- 
gested In  WoodrufT  v.  Lounsberry,  that  In  a 
suit  in  which  the  primary  issue  Is  whether 
an  executor  shall  be  made  personally  liable 
for  losses  sustained  a  purchase- money  mort- 
gage should  not  be  regarded  as  so  clearly  an 
unauthorized  luvestmeut  as  to  Justify  an  Im- 
position of  personal  liability  based  on  a 
breach  of  trust  duties,  and  In  like  circum- 
stances a  postponement  of  payment  of  pur- 
chase  price  under  a  mere  power  of  sale  may 
not  be  deemed  adequate  to  Impose  personal 
Iiabllit7  for  loss.  But  in  a  suit  for  specific 
performance  of  a  contract  ot  sale  made  by  an 
executor  the  primary  inquiry  Is  whether  the 
contract  is  one  which 'the  executor  bad  power 


to  make  and  whldi  a  court  of  equity  dionld 
compel  him  to  spedflcally  perform;  before 
that  fonn  of  reiliet  shonld  be  admlulstered. 
both  these  Inqniries  must  be  clearly  answer- 
ed in  the  afflrmativ& 

As  already  stated.  In  Bepetto  Baylor, 
supra,  this  court  Is  committed  to  the  view 
that  a  mere  poww  at  sale  does  not  Indnda 
any  power  to  arrange  terms  of  postpfmed  pay- 
ments of  price,  or  to  acc^  a  mortgage  or 
anything  else  than  money  In  satisfaction 
of  it  If  the  added  power  to  Invest  proceeds 
of  sale  Justifies  the  arrangemokt  ot  post- 
ptmed  paymmts  secared  by  a  purcbase-mon^ 
mortgage,  it  Is  necessarily  because  the  pnr- 
diase-money  mortgage  Is  In  the  nature  of  an 
investment 

[4]  The  second  mortgage  In  which  the 
funds  of  this  estate  are  proposed  to  be  In 
effect  Invested  Is  f24,000  'In  amount,  and  is 
to  be  second  in  lien  to  a  mortgage  of  f 16,000. 
The  total  proposed  purchase  price  is  $46,000. 
This  makes  the  combined  incumbrances  $40,- 
000,  or  eight-ninths  of  the  entire  purchase 
price.  The  testimony  at  the  hearing  dis- 
closed that  $16,000  was  the  largest  amount 
that  could  be  procured  as  a  loan  on  first 
mortgage  security.  This  court  is  therefore 
asked  to  compel  this  executrix  to  in  effect 
Invest  $24,000  of  trust  money  in  a  second 
mortgage  (subject  to  'a  prior  lien  of  $16,000) 
on  a  property  on  which  $16,000  was  the  ut- 
most amount  that  any  moneyed  concern  was 
willing  to  invest  on  first  mortgage  security. 
It  is  clear  that  no  court  would  advise  such 
an  Investment  of  trust  funds,  and  the  ces- 
tuls  qui  trust,  whose  Int^^sts  In  the  trans- 
action are  paramount,  are  not  made  parties 
to  the  bilL  In  such  circumstances  specific 
performance  should  not  be  decreed  even 
though  the  contract  of 'the  trustee  be  deemed 
within  his  powers;  complainant  should  be 
left  to  his  remedy  at  law.  In  1  Lewis  <hl 
Trusts,  S  423,  it  is  said: 

"If  truatees,  or  those  who  act  by  their  au- 
thority, fail  in  reasonable  diligence  In  invitlDg 
competition,  or  In  the  management  of  the  sals 
(aa  if  they  contract  under  drcumetancea  ot 
hoBte  or  improvidence,  or  contrive  to  advance 
the  Interests  of  one  party  at  the  expense  of 
another),  they  will  m  person^ly  responsible 
for  the  loss  to  the  suffering  party;  and  tiie 
court,  however  correct  the  conduct  of  the  pur- 
chaser, will  refuse  at  his  instance  to  compel 
the  specific  enforcement  of  the  agreement" 

In  the  cases  cited  In  the  footnote  to  the 
text  above  quoted  will  be  found  numerous 
cases  in  which  courts  of  equity  have  refused 
this  form  of  relief  against  a  trustee  out  of 
considerations  alone  involving  the  best  in- 
terests of  the  cestuls  qui  trust 

I  am  obliged  to  advise  a  decree  denying  tlie 
relief  sought  by  the  biU. 
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SIEMIENTK0W8KI      BEBWIND  WHITE 

COAIi  MINING  CO. 
(Supreme  Court  of  New  Jersey.   Nov.  6,  1914.) 

Mastbe  and  Sebtant  (§  250%,  New,  vol.  16 
Key-No.  Series)— DcATH  or  SEBVAnT--WoaK- 

KEN'S  COUPEnSATION  AOT—FlNDIKQ0— RE- 
VIEW. 

A  finding,  under  the  Workmen's  Compensa- 
tioD  Act  (Act  July  4,  1911  [P.  L.  p.  134]},  that 
petitioners  decedent  was  not  mJUng  iii  the 
uHoal  passageway  between  the  trades  of  the  P. 
Railroad  Compaoy  and  defendant's  trestle,  bat 
was  walking  on  the  railroad  tracks  voluntarily, 
at  the  time  be  was  stmck  and  killed,  and  that 
the  accident  therefore  did  not  arise  oat  of  the 
decedoit's  employment,  and  hmce  petitioner  was 
not  entitled  to  recover  oompensanon,  was  con- 
clusive on  certiorari. 

PetitlOD  under  the  Workmen's  Compensa- 
tloo  Act  (Act  Sept  1,  1809  [P.  I*  p.  114]) 
by  Paulina  Slemlentkowskl  against  the  Ber- 
wind  White  Coal  Mining  Company.  An  or- 
ddr  waa  entered  denying  tbe  petition,  and  pe- 
titioner brings  certiorari  Affirmed. 

Frank  M.  Hardenbrook,  of  Jersey  City,  for 
petitioner  and  prosecutor.  John  F.  B^er.  of 
Somerville.  for  defendant 

PER  curiam:  The  trial  Judge  found,  as 
ft  fact,  that  the  decedent  was  not  In 
the  usual  passageway  of  eight  feet  In 
width  between  the  tracks  of  the  Penn- 
sylvania Railroad  Company  and  defendant's 
trestle,  but  was  on  the  Pennsylvania  Railroad 
track,  and  that,  If  the  deceased  were  killed 
without  volnntary  action  on  his  part  he  most 
have  been  a  tteepasser  on  railroad  cmnpany's 
property.  We  are  not  prepared  to  go  as  far 
as  the  trial  Judge,  and  say  that  there  Is  no 
proof  of  .an  accident,  but.  In  the  absence  of 
evidence  that  decedent  was  forced  on  the  rail- 
road tmds,  we  think  that  U  an  accident  hap- 
pened. It  did  not  arise  oat  of  decedent's  em- 
ployment We  are  moreover  bound  by  the 
trial  Judge's  finding  of  fact  by  reason  of 
the  express  words  of  the  Workmen's  Com- 
pensation Act 

The  Judgment  must  therefore  be  afflrmed. 


NORTHBUP  v.  ACKERMAN  et  aL 
(No.  36/417.) 

<Coart  of  Chancery  of  New  Jersey.    Jan.  4, 
1915.) 

1.  Wills  (j  695»)  —  CowsTEncnoN  —  Rights 
OF  Parties. 

Construction  of  a  will,  thongh  asked  by 
the  parties  in  a  suit  to  foreclofte  a  mortgage, 
being  uonecesfiaiT  to  doing  full  justice  under 
the  i  ssnes  raised  by  the  pleadings,  may  not 
be  had. 

[Ed.  Not*-.— Pot  other  cases,  see  Wills,  Cent. 
Die.  Si  1065-1669;  Dec.  Dig.  S  6»5.*] 

2.  Estoppel  (|  70*)— Hobtoaoes— Pabtt  to 
Bono. 

A.,  who  Joiaed  witii  C.  In  making  a  bond 
for  a  loan  of  money,  contalnioi;  an  ogreement 
to  pay  oharsee  "on  the  premises  described  in 
the  mortgage  accompanyinjr  this  bond,"  was 
charged  with  notice  that  C.,.  In  making  the 


mortgage,  waa  conveying  the  fee  simple  and 
covenantliqc  as  owner,  and  so  is  estopped  to 
set  op,  against  the  mortgagee,  any  remainder 
interest. 

\FA.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  SS  188-187;  Dee.  Dig.  {  70.*j 

3.  EsToppsx  (5  38*)  —  MonoAon  —  Ansar 
AcQuiEBD  Title. 

A  title  acquired  by  one  after  mortgaging 

to  secure  a  loan,  and  covenanting  as  owner  In 
fee,  inures  to  the  benefit  of  the  mortgagee. 

[Ed.  Note.— For  other  ewes,  see  Estoppel, 
Cent  Dig.  88  99-107;  Dec.  Dig.  8  38.*] 

4.  ESTOPPKL  (8  46*)  —  MOBTOAQES  —  AfTBB- 

AcQuiBED  Title-— Obantbe  .of  Mobtoabok 
The  after-acquired  title  of  a  mortgagor  In- 
ures to  the  benefit  of  the  mortgagee,  not  (miy 
against  the  mortgagor,  but  as  well  against  one 
who,  with  kno^edge  of  the  facta,  takes  a  war- 
nutty  deed  free  from  incumbrances  from  the 
mortgagor. 

[Ed.  Note.— other  cases,  see  Estoppel, 
Cent.  Dig.  t  112;  Dec.  Dig.  8  45.*] 

Suit  by  Frederick  U.  Northrup  against 
Catherine  Ackerman  and  others.  Heard  on 
bill,  answer,  r^UcaOMi,  and  i^wof.  Decree 
for  complalnaat 

McDennott  &  Bnrli2it,  of  Jersey  City,  for 
complalnaat  Elgin  L.  WiBvxney,  of  New 
York  City,  for  defendants. 

GRIFFIN,  T.  a  The  bni  in  this  caae  la 
filed  to  foreclose  a  mortgage  made  by  Cath- 
erine Ackerman  to  Josiah  Northrup,  which 
by  mesne  assignments  is  now  Tested  In  the 
complainant  It  appears  that  WUllam  A. 
Ackerman,  being  seised  of  the  premises  In 
question,  departed  this  life  In  the  year  1885. 
leaving  a  last  will  and  testament,  which  was 
admitted  to  probate  by  the  surrogate  ot  the 
county  of  Bergm  October  14,  1885,  the  per- 
tinent paragraphs  of  which  are  as  follows: 

"Secondly.  I  give,  devise  and  bequeath  unto 
my  beloved  wife,  Catherine,  all  my  estate,  of 
every  descrpition,  both  real  and  personal,  what- 
soever and  wheresoever  the  same  ma/  be  found, 
which  I  give  unto  her  aud  her  heirs  and  as- 
signs forever. 

'"Hiirdly.  In  ease  my  said  wife  riioold  not 
survive  me,  or  If  she  survives  me  and  shall 
die  intestate,  then,  and  in  either  case,  I  give, 
devise  and  bequeath  all  the  property,  real  and 
personal  (so  given  to  her)  unto  Sarah  B.  Can- 
non, wife  of  Harrison  T.  Cannon,  to  dispose 
of  as  she  may  think  proper  for  her  own  ben- 
efit" 

Under  this  will  it  Is  claimed  that  Cath- 
erine took  an  estate  for  life,  with  power  of 
appointment  by  will;  that  Sarah  B.  Cannon 
took  either  a  vested  remainder  In  fee,  sub- 
ject to  be  defeated  by  Catherine  leaving  a 
will,  exercising  the  power  of  appointment 
or  a  contingent  remainder  In  fee,  the  con- 
tingency being,  not  as  to  the  person,  but  as  to 
the  exercise  of  the  power  of  appointment  by 
Catherine.  Since  the  probate  of  the  will 
Sarah  conveyed  her  interest  In  the  lands  de- 
vised to  Catherine  and  her  son  Abram.  Cath- 
erine and  Abram  made  the  bond  secured  by 
the  mortgage  In  suit  Catherine  alone  made 
the  mortgage  to  secure  this  bond.  After- 
wards Abram  c<mveyed  to  his  mother,  and 


*rw  other  cases  see  same  topic  and  sscUon  NUMBBR  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Res'r  ladexw 
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she  thereupon  conreyed  the  premises  to  the 
defendant  Brick,  by  fnll  covenant  warranty 
deed,  Ignoring  the  existence  of  the  coniplaln- 
ant's  mortgage. 

[1]  The  argnments  at  counsel  deal  very 
largely  with  the  oonstmction  of  the  wUl  of 
William  A.  Ackerman,  and  they  ask  the 
coart,  in  the  determination  of  the  Issues  be- 
tween them,  to  construe  the  will.  This  Is 
wholly  nnnecessary.  The  titles,  estates,  and 
interests  of  all  the  parties,  spring  from  a 
common  source  and  are  similarly  affected  by 
the  will,  thus  enabling  full  Justice  to  be  done 
under  the  Issues  raised  by  the  ideRdlngs, 
without  passing  on  the  efficacy  of  the  deed 
of  Sarah  to  give  any  title,  pr  the  right  of 
Catherine  in  view  of  the  deed  and  mortgage 
given  by  her  to  now  exercise  the  power  of 
appointment  under  mid  will.  -These  are 
gnesUons  which  may  more  properly  be  de- 
cided when  the  situation  calling  for  their  di- 
rect determination  arises.  Bird  t.  Davis,  14 
N.  J.  Eq.  a  McCart)  467,  479;  Hoagland  v. 
Cooper,  65  N.  J.  Eq.  (20  Dick.)  407.  &6  Atl. 
706;  Shrere  v.  Wllklns,  82  N.  J.  Eq.  (12 
Bucb.)  18,  87  Atl.  642. 

The  history  of  the  case  Is  as  follows:  On 
the  lat  of  May.  1869,  the  testator,  William  A 
Ackerman,  and  Catherine,  his  wife,  made 
their  mortgage  to  Garret  V.  Demarest  for 
$1,500,  covering  the  premises  In  question. 
William  A.  Ackerman  died  in  the  year  1885. 
On  May  9,  1896.  the  executors  of  Garret  V. 
Demarest  assigned  this  mortgage  to  Joslah 
A.  Northrup,  with  a  covenant  that  there  was 
then  due  $800.  This  assignment  was  re- 
corded on  the  12tb  of  May,  1896,  and  on  the 
same  day  the  mortgage  was  discharged  by  a 
satisfaction  piece.  On  May  7,  1896,  Just 
prior  to  the  cancellation  of  the  above  mort- 
gage, there  was  recorded  a  mortgage  made 
by  Catherine  Ackerman,  widow,  to  Josiah  A. 
Northrup,  for  $1,800,  dated  May  1. 1896,  cov- 
ering the  pren^ses  sought  to  be  foreclosed 
and  other  property.  Tbls  mortgage  was  in 
the  common  form;  the  granting  clause  and 
habendum  being  In  fee.  There  was  also  con- 
tained therein  a  tax  clause  as  follows: 

"And  the  said  Catherine  Ackerman,  for  her- 
self, her  heirs,  executors  and  administrators, 
does  covenant  and  grant  to  and  with  the  said 
party  of  the  second  part,  his  heirs  and  assigna, 
that  the  said  party  of  the  first  part,  her  heirs 
and  assigns,  shall  not  nor  will  apply  for  or 
claim  any  deduction  by  reason  of  this  mortgage 
from  the  taxable  value  of  the  said  lands  end 
premise  and  that  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  uiall  and  may 
from  time  to  time,  and  at  all  times  after  de- 
fault shall  be  made  in  the  performance  of  the 
proviso  or  condition  herein  contained,  peaceably 
and  quietly  enter  into,  have,  hold,  use.  occupy, 
possess  and  enjoy  all  and  dngalar  the  above 
granted  and  bargained  premises  with  the  ap- 
purtenances, witiiout  any  let,  suit,  trouble, 
hindrance  or  denial  of  the  said  Catherine  Ack- 
erman, her  heir!<  or  assigns,  or  any  other  per- 
sons whatsoever." 

On  May  20,  1899,  Sarah  B.  Cannon,  with 
her  husband,  conveyed  to  Catherine  Acker- 
man, widow,  and  Abram  W.  Ackerman,  in 
fee  simple,  with  h«N^dntw  in  fee  and  a  cov- 


enant against  grantw's  acta,  the  following: 
"All  right,  title  or  interest  which  the  said 
Sarah  B.  Cannon  may  or  can  have  or  claim 
in  and  to  any  and  all  the  estate,  both  real  and 
personal,  and  wheresoever  situate,  of  which 
William  A.  Ackerman  died  seised,  said  Inters 
est  or  claim  arising  from  and  by  virtue  of  the 
provisions  of  the  last  will  and  testament  of 
William  A.  Ackerman,  deceased,  bearing  date 
February  7th,  1885,  and  recorded  in  the  Ber- 
1^  ^county  surrogate's  office  in  Xiiber  P,  page 

On  the  11th  day  of  August,  1902,  Uie  ¥1,- 
800  mortgage  above  mentioned  was  discharg- 
ed of  record,  and  another  mortgage  was 
made  by  Catherine  AdEerman,  widow,  to 
said  Josiah  Northrup,  bearing  date  Aaguat 
1,  1902,  acknowledged  oa  the  8th  day  tjl 
August,  1902,  and  recorded  on  the  llth  day 
of  August,  1902,  for  $2,200,  conveying  prop- 
erty described  in  flie  bill  and  otber  property. 
This  mortgage  was  likewise  in  the  common 
form,  the  granting  clause  and  habendum  be- 
ing in  fee,  and  contained  the  identical  tax 
clause  in  the  last-mentioned  mortgage  above 
recited. 

On  the  1st  (tf  December,  1906,  anotbei 
mortgage  was  made  by  Catherine  to  Joaiah, 
In  the  sum  of  $1,200.  conveying  in  fee  the 
same  premises,  with  liabendum  in  tee,  which 
mortgage  also  contained  the  tax  tdanse 
above  recited. 

On  the  20th  day  at  Febmary.  1910,  the  two 
last-moitloned  mortgages,  amounting  to  $3,- 
4(X).  were  receipted  for  cancellation  by  the 
said  Jo^ah  and  were  actually  canceled  of 
record  on  the  2l8t  day  of  February,  1910. 

On  the  Ist  day  of  February;  1910,  aa  ap- 
pears by  the  date  thereof,  Catherine  Acker- 
man and  Abram  W.  Ackerman  made  their 
bond  to  Josiah  Northrup  In  the  penal  sum 
of  $8,000,  with  condition  to  pay  $4,000  on 
February  1,  1913.  Said  bond  Is  on  the  com- 
mon printed  form  and  contains  an  agreement 
to  "pay  any  tax,  assessment  and  water  rent, 
or  other  mtmidpal  or  governmental  rate, 
charge,  imposition  or  lien  imposed  or  acquir- 
ed upon  the  premises  described  in  the  mort- 
gage accompanying  this  bond,"  and  further 
providing.  In  case  of  default,  that  the  bond 
should  become  due  and  payable  at  the  opUoa 
of  the  said  Joaiah. 

The  mortgage  given  to  secnre  this  bond 
(being  the  mortgage  here  sought  to  be  fore- 
closed) bears  date  the  same  date  as  the  bond, 
and  is  made  by  Catherine  Ackerman,  widow, 
alone ;  Abram  W.  not  Joining  therein.  It  re- 
cites that  Catherine  is  Indebted  to  Josfah  In 
$4,000,  secured  to  be  paid  by  her  certain 
bond,  etc.  No  mention  la  made  that  Abram 
Is  on  the  bond.  It  then  recites  the  tax  and 
Insurance  clauses  in  the  bond  and  conveys 
In  fee  the  premises  described  In  the  bill, 
with  habendum  In  fee.  Said  mortgage  also 
contains  the  following  covenant: 

"And  the  said  Catberiue  Ackerman,  the  own- 
er of  the  lands  above  described,  for  herself,  her 
heirs  and  assigns,  does  further  covenant  and 
agree  to  and  with  the  said  party  of  the  second 
part,  his  heirs,  executors,  admmistrators  and 
assigns,  that  she  or  they  wlU  pay  in  full  all 
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taxes  levied,  or  to  be  levied,  niwn  the  lends 
eoihrnced  in  thk  mortgnget  and  will  not  claim 
any  credit  on,  or  make  any  deduction  from  the 
interest  or  principal  hereby  secured,  by  rea- 
aoa  of  the  payment  of  any  taxes  bo  levied  dur- 
ing the  oontinaance  of  the  lien  of  thia  mort* 
gage,  and  upon  the  breach  of  this  covenant 
or  any  part  thereof,  this  mortgage  may  be- 
come and  be  due  and  payable  immediately,  at 
the  option  of  the  said  party  of  the  aecond  part 
hereto." 

This  bond  and  the  mortgage  acoompany- 
ins  it,  by  asslgniiientf  came  to  the  posaeBslon 
of  tbe  oomplainant. 

On  Uie  Bth  day  ot  Deoembftr,  1911,  Abram 
W.  Atkannan,  who  was  the  son  of  Catherine 
(and  <me  of  the  grantees  in  tbe  deed  from 
Sarah  B.  Gannon),  with  his  wife  conveyed 
hj  deed  of  bargain  and  sale,  in  tee,  with 
habendum  in  fee^  to  said  Oattaerlne  Acfcer> 
man,  widow: 

"All  their  interest  to  that  certain  tract  or 
parcel  of  land  and  premises  hereinafter  par- 
ticnlarlr  described,  situate,  lyinv  end  being  in 
the  borough  of  Saddle  Bivar,  fonnerl;  town- 
sbip  ot  Washington,  in  the  connty  of  Bernn 
and  state  of  New  Jersey.  The  intention  belnsr 
to  release  and  convey  unto  the  said  Catherine 
Ackerman  all  the  rifrbt,  title  and  interest  which 
tbe  portioa  of  the  first  part  can  or  may  have 
or  daim  as  crantees  of  Sarah  B.  Cannon  in 
and  to  any  and  all  the  estate,  both  real  and 
personal,  wher^oever  situate,  of  wbicb  William 
A.  Ackerman  died  seised.  Said  interest  or 
claim  of  the  said  Sarah  B.  Cannoa  arising 
from  and  by  virtne  of  the  provisions  of  the 
last  will  and  testament  of  William  A.  Acker- 
man, deceased,  bearing  date  February  seventh, 
eighteen  hundred  eighty-five,  and  recorded  in 
the  Bergen  comity  •nmsgate's  o&et  in  Liber 
P,  page  282,"  etc. 

This  deed  was  acknowledged  on  the  6th 
day  of  December^  1911,  and  recorded  on  the 
7th  day  of  December,  1911.  Some  time  in 
December,  1911,  eittier  (m  the  6th  or  some 
day  prior  thereto,  an  agreement  was  drawn 
between  "Catherine  Ackerman,  widow,  o£ 
Saddle  BlTer,  Bergen  coon^,  New  Jersey, 
A^rom  W.  Ackennan,  her  ton,  of  the  Mine 
place,  and  Jeteie  Aokennant  Ms  wife,  all 
parties  of  the  first  part,  and  Louis  Bride,  of 
HmtdalF,  New  Jers^,  party  of  the  aecond 
part"  At  the  time  tbe  agreement  was  pre- 
pared  tbe  day  ot  tbe  month  was  left  blank, 
and  afterwards  the  word  "slxtb"  wau  in- 
serted, making  the  date  December  6,  1911. 
Tbe  words  underscored  were  erased,  and  tbe 
word  which  was  originally  "parties'*  was 
corrected  by  writing  "y"  orer  "les."  In  and 
by  the  said  agreement  the  first  party  agreed 
to  sell,  and  tbe  second  party  agreed  to  buy, 
tbe  ^ands  described  In  the  mortgage  for  the 
sum  (rf  f7,7t!0,  which  the  second  party 
agreed  to  pay  to  C^tliertne  in  manner  fol- 
lowing: (1)  $500  on  the  execution  and  de- 
livery of  the  agreement,  the  receipt  of  which 
is  acknowledged.  (2)  $4,000  by  taking  said 
premises  subject  to  a  mortgage  now  a  lien 
thereon  for  that  amount,  which  said  mort- 
gage has  still  about  one  year  to  run,  and 
which  bears  Interest  at  the  rate  of  S  per 
cent  per  annum,  and  on  which  the  interest 
shall  have  been  paid  up  to  tbe  date  of  the 
deUrary  of  ttw  deedt  or  the  amount  then  due 


for  said  Interest  Is  to  be  deducted  from  said 
C(m8lderatl<m  price.  &)  $1,000  on  tlie  deliv- 
ery of  the  ^ed.  (4)  Mortgage  "to  Catherine 
Ackerman,  one  of  the  parses  of  tbe  first 
part  hereto,"  for,  $2,260. 

In  tbe  contract  it  was  provided  that  the 
party  of  the  first  part  should  deliver  to  fbe 
party  of  the  second  part  a  snfildent  deed 
conveying  the  prendses— 

"in  fee  simple  al>solute,  free  and  clear  ot  any 
and  all  incumbrances  and  liens  whatsoever,  ex- 
cepting the  lien  of  the  said  mortgage  for  $4,- 
000,  and  which  deed  is  to  be  delivered  at  the 
office  of  Loais  Wertheimer,  the  attorney  for 
the  party  of  the  second  part  hereto,  Noa.  302, 
304  Broadway,  Manhattan  borough,  New  York 
City,  on  the  fourth  day  of  January,  which 
will  be  in  the  year  one  tiiousand  nine  hundred 
and  twelve  at  «even  o'clock  in  the  forenoon." 

At  tbe  foot  of  this  contract  Is  the  follow* 
ing  memorandum: 

"The  dosing  of  the  above  contract  is  hereby 
adjourned,  by  consent  to  January  11th,  1912, 
at  same  time  and  place.  Dated  Janaary  4th, 
1912.         Louis  Brick, 

"By  Louis  Wertbalmer,  His  Atty." 

Prior  to  January  4, 1912,  the  date  fixed  for 
passing  the  title,  Oathetlne  Ackerman,  widow, 
by  deed  dated  December  8,  1911,  and  record- 
ed February  8,  1912,  at  9:81  a.  m..  conv^M 
the  premises  descrUied  in  the  bUl,  in  fee 
simply  by  full,  covenant  warranty  deed  tree 
from  all  incnmbnuue.  This  deed  contains 
no  reference  to  the  mortgage  In  suit 

On  January  27, 191%  Abeam  W:  Ackerman 
conv^ed  tbe  premises  described  in  tbe  bill 
to  said  LonlB  Brick  by  full  coveoant  war- 
ranty deed;  the  covenants- b^ng  the  same 
covenants  as  those  contained  in  the  deed  to 
Brick  from  bis  mother,  Catherine.  This  deed 
was  a<^nowledged  the  inth  4ay  oi  Janaary, 
1912,  and  recorded  February  8. 1912,  at  9:31 
a.  m.;  tbe  deeds  from  mother  and  son  to 
Brick  being  lodged  with  Vxe  <^k  for  record 
at  the  same  minute. 

On  the  31st  day  of  January,  1912,  said 
Lonis  Brick  executed,  acknowledged,  and  de- 
livered to  aald  Catberine  Ackerman  an  agree- 
ment as  follows: 

"In  consideration  of  the  anm  of  one  dollar  and 
other  valuable  consideration  to  me  (Louis  Brick) 
in  hand  paid  by  Catherine  Ackerman,  of  Saddle 
River,  Bergen  county.  New  Jersey,  receipt 
whereof  by  me  is  hereby  acknowledged,  I  here- 
by permit  her  to  contiane  in  possession  of  the 
premises  in  Saddle  River,  where  she  Is  now 
residing,  for  tbe  rest  of  her  life,  without  any 
claim  in  my  favor  for  rent,  subject  however,  to 
the  rights  of  any  person  other  than  myself, 
and  I  hereby  undertake  to  pay  Che  interest  on 
four  thousand  ($4,000)  dollars  of  mortgage  at 
six  per  cent  (6^)  per  annum  on  said  premises 
as  long  as  she  may  live,  and  to  pay  the  taxes 
thereon  as  they  respectively  become  due  and 
payable.  Dated  New  York,  January  Slat  1912. 

"[Signed]  Louis  Brick.  [L.  SJ" 

[2,  8]  On  the  foregoing  facta,  the  questlona 
to  be  determined  are  these:  (1)  When  Abram 
W.  Ackerman  conveyed  to  his  mother,  Cath- 
erine, on  December  5,  1911,  did  such  title 
Inure  to  the  benefit  of  the  complainant  and 
enlarge  the  estate  actually  covered  by  tbe 
mortgage,  so  that  lately  wlim  (S)  Catberine 
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and  Abram  both  coDTeyed  to  Bride,  did  not 
Brick  take  sabject  to  the  lien  of  the  com- 
plainant's mortgage? 

The  evidence  shows  that  this  mortgage  was 
given  to  secure  the  bond  of  Catherine  and 
Abram,  who  together  were  seised  of  all  of 
the  estate,  right,  title,  and  Interest  which 
may  be  afFected  by  a  decree  of  foreclosure  In 
this  suit  Abram,  In  executing  the  bond, 
as  appears  from  the  recitals  therein,  knew 
that  his  mother  was  making  a  mortgage  cov- 
ering the  fee  simple,  and  that  that  mortgage 
was  given  to  secure  said  bond.  Sudi  circum- 
stances would  seem  sufficient  to  create  an 
estoppel  against  Abram  from  asserting  that 
tbe  mortgage  made  by  his  mother  did  not 
cover  his  as  well  as  his  mother's  Interest  In 
the  lands.  The  mortgage  also  Indicates  that 
the  mortgagor  and  mortgagee  both  under- 
stand and  intended  that  the  mortgage  would 
convey  a  fee  simple.  She  covenants  as  owner, 
and  covenants  to  bind  her  heirs — covenants 
which  would  be  senseless  if  she  did  not  In- 
tend to  convey  a  fee.  Therefore,  when,  after- 
wards, Abram  conveyed  his  Interest  in  these 
lands  to  his  mother,  the  estate  thereby  vested 
became  at  once  subject  to  the  Uen  of  the 
mortgage.  Van  Rensselaer  v.  Kearney,  11 
How.  297,  13  L.  Ed.  703;  Hannm  v.  Chris- 
topher, 34  N.  J.  Eq.  4S9 ;  Shreve  T.  Harvey, 
74  N.  J.  Eq.  336,  70  Atl.  671. 

The  above  cases  had  to  deal  with  deeds 
where  there  were  no  covenants  of  warranty, 
but  the  intent  to  convey  and  the  expectation 
of  receiving  the  fee  clearly  appeared  in  the 
Instruments. 

Treating  the  mortgage  as  a  conveyi^ce, 
and  applying  the  same  rules  as  above  applied 
to  deeds,  it  Is  perfectly  clear,  from  the  whole 
course  of  dealings  between  the  parties  and 
from  the  Instruments  themselves,  that  Cath- 
erine intended  to  convey,  and  Northrup,  the 
mortgagee,  expected  that  bis  mortgage  would 
cover,  the  fee  simple  In  the  lands  In  question. 
Not  only  did  the  granting  clause  In  all  of 
the  mortgages  convey  a  fee,  and  the  haben- 
dum  was  In  fee,  but  Qie  various  covenants,  by 
binding,  not  only  the  mortgagor,  but  her 
heirs  and  assigns,  clearly  indicate  the  Intent 
0/  the  i>arties.  It  wouM  be  senseless  for 
Oath'jrine  to  covenant  binding  her  heirs  to 
the  performance  of  certain  things  to  be  done 
with  respect  to  the  lands  when,  on  her  death, 
the  lan^  could  not  descend  from  her  to  her 
heirs.  And  particularly,  in  the  mortgage  In 
suit,  the  tax  covenant  recites  that  she  Is  the 
owner  of  the  lands,  and,  as  such,  covenants 
for  herself  and  her  heirs.  Added  to  this  Is 
the  fact  that  this  mortgage  is  given  to  secure 
the  Joint  debt  of  Abram,  who  held  the  out- 
standing interest,  and  Catherine,  his  mother. 
His  bond  refers  to  this  mortgage.  He  is 
therefore  charged  with  notice  that,  when  his 
mother  made  this  mortgage,  she  was  convey- 
ing the  fee  simple;  and  he  joined  in  the 
transaction  whereby  the  mortgagee  canceled 
the  prior  ind^tedness  and  paid  certain  mon- 
eys in  cash  as  the  cooalderatlon  of  this 


mortgage.  Abram  was  dearly  estopped  from 
setting  up  his  interest  The  case  is  not  one 
where  Abram  even  stood  by  and  saw  his 
mother  mortgage  his  Interest  in  tlie  lands 
without  speaking;  but  he  was  an  actual 
party  to  the  transaction  whereby  the  mort- 
gagee canceled  his  prior  securities  and  paid 
additional  sums  of  money  In  cash,  which 
payment  Inured  to  his  (Abram's)  benefit 

There  Is  another  view  of  the  case  aiao 
which  should  lead  to  a  decree  for  the  com- 
plainant, namely:  A  mortgage  stands  on  a 
somewhat  dlfFerent  footing,  as  to  after-ac- 
quired title  inuring  to  the  benefit  of  the 
mortgagee  by  way  of  estoppel,  than  a  deed. 
As  was  said  by  Chief  Justice  Field,  in  tlie 
case  of  Clark  v.  Baker,  14  CaL  612,  76  Am. 
Dec.  449: 

"The  mortgagor  holds  a  very  different  relation 
to  the  mortgagee  from  that  of  a  vendor  to  a  ven- 
dee. By  the  execution  of  a  conveyance  wltbont 
warranty,  all  relations  between  vendor  and  ven- 
dee are  dlBBolved.  They  henceforth  hold  one  an- 
other at  arm's  length  as  they  do  the  rest  of  the 
world.  The  dealing  between  them  is  completed ; 
nothing  further  remains  to  be  done.  Tbe  reverse 
is  the  case  between  mortgagor  and  mortgagee. 
By  the  execution  of  the  mortgage,  the  transaction 
between  tiiem  has  only  begun.  Every  substan- 
tial part  remains  to  be  performed.  The  mort- 
gagee is  to  return  to  the  mortgagor  estate; 
and  the  mortgagor  is  to  return  to  the  mortgagee 
the  money  and  interest  secured ;  and,  until 
this  is  consummated,  the  obligation  rests  upon 
both  to  do  nothing  whidi  can  Impair  the  rights 
of  the  other,  or  embarrass  thdr  enforcement" 

After  discussing  the  reciprocal  rights  and 
duties  of  the  mortgagor  and  mortgagee,  the 
Chief  Justice  then  proceeds  to  say: 

"It  is  sufficient,  in  the  present  cas^  to  ob- 
serve that  the  relation  is  one  which  requires 
him  [the  mortgagor]  to  preserve  the  property 
for  the  purposes  of  the  security  for  which  it  was 
originally  pledged ;  and  hence,  to  insure  good 
faith  and  fair  dealing,  he  is  forever  precluded 
from  denying  tita  existence  of  the  lien  which  be 
has  attempted  to  create,  or  defeating  its  enforce- 
ment agauist  the  property  upon  which  it  was 
placed.  In  the  case  at  bar,  the  mortgage  is 
upon  the  property,  and  not  upon  any  particular 
estate  therein,  or  right  thereto.  It  is  the  imp- 
erty  itself  which  Baker  has  ple^ied,  and  it  is 
the  property  itself  which  he  has  promised,  by 
his  contract,  to  preserve  for  the  purposes  of  the 
security;  and  equity  will  not  suffer  him,  in 
violation  of  good  faith,  by  any  act,  to  impair 
or  destroy  the  security.  Any  claim  or  ontstand- 
ing  title  he  may  have  purchaBed  only  went  to 
strengthen  his  own  title  to  the  premises,  and 
hence,  through  him,  to  give  •  •  •  greater 
value  to  the  security." 

While  It  appeared  in  this  case  that  the  stat- 
ute of  California  gave  to  a  deed  or  mort- 
gage Conveying  a  fee  the  same  attributes  as 
if  they  had  contained  covenants  of  title,  nev- 
ertheless the  Chief  Justice  did  not  rest  his 
opinion  solely  on  tbe  statute,  but  as  well 
upon  general  equitable  principles;  and  the 
excerpts  from  his  opinion  above  quoted  had 
reference,  not  to  the  statute,  bAt  to  those 
general  equitable  principles. 

The  principle  above  enunciated  that  tbe 
subsequently  acquired  title  of  the  mortgagor 
inures  to  the  benefit  of  tbe  mortgagee  by 
way  of  estoppel  Is  ctmflrmed  liy  the  EngliB^ 
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cases.  In  Doe  ex  dem.  Ogle  ^  aL  Vlcfeers, 
4  A.  A  EL  782,  lU  Bnff.  Bepr.  977.  Lord 
Denman,  O.  J.,  said: 

"He  [the  mortgagor]  mortgagea  tlie  land  ai 
bis  own.  Then  ejectment  U  brought  against 
him  br  a  third  party*  in  which  be  consents  to 
a  rerdict  and  takes  a  fresh  lease  from  the  party. 
What  effect  can  this  have  as  between  bImBelf 
and  his  mortgagees?" 

Llttledale,  J.,  said: 

"If  he  found  that  the  Earls  of  Shrewsbniy  and 
Berwick  had  a  title  saperior  to  his  own,  it  was 
his  dnty  to  get  a  good  title.  He  cannot  aet  up 
such  a  Utle  after  be  has  obtained  it  as  an  an- 
swer to  tills  ejectment" 

In  Goodtitle  v.  Bally,  2  Cowp.  597,  98  Eng. 
Bepr.  1260,  Lord  Mansfleld  said: 

"It  shall  not  lie  in  his  mouth  to  dispute  the 
title,  etc.,  no  more  than  it  shall  l>e  permitted 
to  the  mortgagor  to  diapnte  the  title  of  the 
mort^lgee." 

In  Right  T.  Bncknell.  2  B.  ft  Ad.  278.  109 
Eng.  Rept.  1146,  decided  Lord  Tenterdon, 
the  diapnte  arose  between  the  flrst  and  sec- 
ond mortgagee.  At  the  time  the  first  mort- 
gage was  made  the  mortgagor  had  merely  an 
equitable  title.   The  Instrument  recited  -that: 

"Said  Thomas  Jarvia  la  legally  or  equitably 
entitled  to  the  several  measuagea  or  dwelling 
houses  conveyed." 

And  In  the  covenant  of  title  the  releasor 
covenanted: 

"That  he  is  and  atandeth  lawfully  or  equita- 
bly, rightly,  absolutely  and  entirely  seised  in  bis 
demesne  as  a  fee  of  and  in  and  otherwise  well 
entitled  to  the  said  several  messnages,  dwelling 
bouses,  etc" 

Afterwards  Thomas  acqnlred  the  legal  title 
and  made  the  second  mortgage;  the  mort- 
gagee having  no  notice  at  the  existence  of  the 
prior  mortgage.  The  conrt  decided  the  case 
principally  on  two  grounda:  mrst,  on  the 
ground  of  uncwtainty  as  to  the  estate  cov- 
ered by  Uie  Instmmait  (that  Is,  stating  it 
In  the  altematlTe,  that  "be  was  entitled  to  a 
1^1  or  equitable  estate"  was  uncertain,  and 
therefore  could  not  operate  by  way  of  es- 
t<^»pel) ;  and,  secondly,  as  the  second  mort- 
gage, at  the  time  he  took  his  mortgage,  had 
also  delivered  to  him  the  title  deeds  and  bii 
absolute^  no  notice  of  the  existence  of  the 
first  mortgage,  his  right  under  his  mortgage 
was  a  first  lien  on  the  legal  estate.  Lord 
Tenterdon,  in  his  opinion,  referred  to  the 
English  cases  holding  that  the  after-acquired 
title  inured  to  the  benefit  of  the  mortgagee 
by  way  of  estoppel,  and  distinguished  them 
from  the  case  with  which  he  was  then  dealing. 

An  examtnatiott  of  the  New  Jersey  cases 
Indicates  that  they  are  In  accord  with  the 
cases  above  dted.  In  Den  v.  Gardner,  20  N. 
J.  Law  (Spencer)  556.  at  page  660  (46  Am. 
Dec.  888),  the  Supreme  Court  said: 

"Whatever  may  be  the  effect  of  ordinary  deeds 
of  conveyance  without  warranty  in  concluding 
a  grantor,  who  has  released  or  conveyed  with- 
out interest,  yet  in  relation  to  mortgages  the 
question  ia  wdl  settied.  By  an  equitable  estop- 
pel, based  upon  the  legal  fraud  which  would  be 
otherwise  permitted,  me  who  mortgages  land 
as  his  own,  upon  suit  Uiereapon  brought  against 
him,  shall  not  be  permitted  to  derogate  from 
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his  own  mortgage,  by  denying  his  title,  or  set- 
ting up  title  In  any  third  i»erson." 

The  above  principle  was  afterwards  ap- 
proved by  the  Court  of  Errors  in  the  case 
of  Demarest  v.  Hopper,  22  N.  J.  Law  (2  Zab.) 
599,  in  the  dissenting  opinion  of  Judge  Car- 
penter. The  case,  however,  did  not  con- 
cern a  mortgage,  and  Den  v.  Gardner  was 
merely  dted  to  illustrate  the  point  made  by 
the  Justice  In  his  opinion. 

In  Decker  v.  Caskey,  3  N.  J.  Eq.  (2  Gr. 
Chan.)  446,  the  court  said  (page  449) : 

"If  a  mortgage  be  made  of  an  estate  to  which 
the  mortgagor  has  not  a  good  titie,  and  then  he 
who  baa  the  real  title  conveys  to  the  mortgagor 
or  his  representatives  wltii  a  good  title,  the 
mortgagee  will  be  entitled  in  eqiuty  to  the  ben* 
efit  of  it." 

In  Bird  V.  Davis,  14  N.  J.  Eq.  (1  McCart) 
467,  at  page  479,  Chancellor  Green  said; 

"tJ^n  a  bill  to  foreclose,  the  mortgagor  can- 
not dispute  his  title  to  the  mortgaged  premisea. 
The  decree  will  bind  his  interest,  whatever  It 
may  be,  and  nothing  more." 

It  might  be  urged  that  the  cases  of  Smith 
V.  De  Russy,  29  N.  J.  Eg.  (2  Stew.)  407,  and 
Shreve  V.  Harvey,  74  N.  J.  Eq.  (4  Buch.)  336, 
70  AO.  671,  State  a  different  doctrine ;  but  a 
careful  examination  of  those  cases  will  show 
clearly  that  they  do  not  In  Smith  v.  De 
Russy,  decided  by  Chancellor  Runyon  In 
1878,  the  complainant  conveyed  to  the  mort- 
gagor by  deed  without;  covenants.  There  was 
no  covenant  of  seisin  or  warranty  in  the 
mortgage.  The  entire  premises  were  describ- 
ed In  the  mortgage  as  being  mortgaged  there- 
by. Following  the  description  was  the  state- 
ment that  the  property'  mortgaged  'Is  the 
same  which  was  conveyed  by  the  complain- 
ant to  the  mortgagor  by  deed  of  even  date 
with  the  mortgage,"  and  that  the  mortgage 
was  given  to  secure  the  payment  of  part  of 
the  purdiase  money  of  that  conveyance,  and 
sudi  was  the  fact.  This  recital  was  clearly 
a  limitation  on  the  property  mortgaged, 
namely,  it  was  the  same  property  which  the 
complainant  conveyed ;  and,  on  principle,  the 
vendor  could  not  complain  if  the  estate  cov- 
ered by  the  mortgage  was  no  greater  than 
that  conveyed  by  the  deed,  as  the  mortgage 
was  given  to  secure  part  of  the  consideration 
for  a  conveyance  which  did  not  vest  in  the 
mortgagor  the  estate  described  In  the  deed. 
Clearly,  at  the  time  the  deed  and  mortgage 
were  made,  it  was  neither  the  intention  nor 
the  expectation  of  the  mortgagee  that  the 
mortgage  should  cover  a  greater  estate  than 
that  which  the  mortgagee  conveyed.  In  that 
case  there  was  an  outstanding  title  which  did 
not  pass  by  the  deed,  but  v/bich,  was  after- 
wards acqnlred  by  the  mortgagor,  who  subse- 
quently made  a  mortgage  covering  the  fee 
simple  in  all  the  property.  The  court  held 
that  the  lien  of  the  second  mortgagee  was 
prior  to  that  of  the  first  mortgagee  on  Uie 
title  subseqnently  acquired. 

This  seems  to  be  the  interpretation  of  this 
case  entertained  by  Otiancellor  Walker  in 
Shreve  t.  Harvey,  snpra,  in  which  case  it  np- 
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peared  that  four  brothers  and  four  sisters 
were  seised  as  tenants  In  common  of  the  fee 
of  a  farm.  The  four  sisters  conreyed  to  the 
four  brothers.  One  brother,  WiUiam  T.  Har- 
ve^,  was  a  minor,  The  three  adult  brothers 
made  a  mortgage  In  fee  to  the  sisters,  which. 
In  effect,  actually  mortgaged  a  three-fourths 
interest  in  the  property.  WUilam  T.  Harvey 
became  of  age  two  years  after  the  making  of 
the  mortgage,  and  died  about  30  years  later, 
and  by  his  will  devised  to  his  brothers. 
During  his  lifetime  William  was  recognized 
as  a  part  owner  of  the  premises  and  dealt 
with  respect  thereto.  The  chancellor  found 
that  it  was  not  the  Intent  of  the  parties,  at 
the  time  the  mortgage  was  made,  that  the 
mortgage  should  cover  the  after-acqntred  es- 
tate of  William,  and  decided  that,  when  the 
one-fourth  interest  came  to  the  brothers  by 
devise  of  WUIlam  T.,  it  did  not  inure  to  the 
ben^t  of  the  moTtga«ees  by  way  of  estoppel. 
The  mortgage  in  this  case  was  also  a  pur- 
cbaae-mcoiey  mortgage^  and  In  fact  covered 
more  than  the  mortgagees  conveyed,  because 
the  mortgagees  conveyed  one-half  of  tiie  es- 
tate, and  the  mortgage  given  in  retoni  cov- 
ered three-fourths  of  the  estate. 

The  distbiction  raised  by  the  cases  seons 
to  be  between  mort^ges  given  to  the  vmdor 
as  part  of  the  nmaideratlon  ta  the  purchase 
price,  and  those  wbo»  not  having  any  title  or 
Interest  in  the  property  before  the  mortgage 
was  made,  advance  money  as  a  loan  on  the 
faith  of  the  security  pledged. 

In  the  present  case,  when  Catherine  made 
the  mortgage,  there  appeared  to  be  an  out- 
standing interest  in  her  son  Abram,  wbidi  it 
was  her  duty  to  acquire  for  the  l>eneflt  of 
the  mortgagee ;  therefore,  when  she  procured 
a  deed  trom  Abram,  in  contemplation  of  law 
it  was  obtained  for  the  benefit  of  the  mort- 
gagee In  performance  of  that  duty. 

[4]  It  Is  clear  that,  if  Catherine  was  the 
owner  of  the  premises  on  the  date  of  the  fil- 
ing of  the  biU,  a  sale  under  the  decree  would 
divest  her  of  all  of  the  estate  she  had  on 
the  date  of  the  making  of  the  mortgage,  as 
well  as  of  that  acquired  from  her  son  Abram. 
This  precise  Issue  Is  properly  raised  by  the 
pleadings  In  the  cause.  Cbadwlck  v.  Island 
Beach  Co.,  43  N.  J.  Eq.  (16  Stew.)  6ie-623, 
12  Atl.  3S0.  But,  after  Abram  made  bis  deed, 
Catherine  conveyed  the  premises  In  question 
to  Brick  by  a  full  covenant  warranty  deed, 
free  from  all  Incumbrances.  In  view  of  this, 
the  point  propounded  Is:  Does  the  grantee, 
Brick,  taking  with  full  knowledge  of  the 
facts,  stand  in  a  better  positi(m  to  dispute  the 
complainant's  claim  than  Catherine  would  be 
if  she  had  not  parted  with  the  title?  My 
conclusion  is  that  he  does  not  The  mortgage 
was  recorded.  It  covered  the  fee  simple. 
When  the  contract  to  convey  was  made. 
Brick  was  informed  of  the  existence  of  this 
mortgage,  and  provided  in  the  agreement 
that  the  premises  should  be  stdd  subject  to 


that  mortgage,  and  the  amount  thereof,  on 
the  settlement,  should  be  deducted  from  the 
purchase  price.  No  questlcm  appears  to  have 
been  raised  as  to  the  quantum  of  estate  own- 
ed by  the  mortgagor  and  covered  by  the  mort- 
gage imtll  after  the  contract  was  executed, 
and,  presumably,  after  the  title  was  exam- 
ined, which  examination  disclosed  the  infirm- 
ities above  indicated,  discovering  whicti,  the 
whole  scheme  was  changed.  Brick  caused 
the  mortgagor  to  execute  a  full,  covenant  war- 
ranty deed  conveying  to  him  the  fee  simple 
in  the  premises  free  from  all  incumbrances, 
which  covenant  against  Incumbrances  was 
broken  the  instant  the  deed  was  delivered. 
And,  although  Abram  had  theretofore  con- 
veyed to  his  mother,  he  procured  Abram  also 
to  execute  and  deliver  to  him  a  full  covenant 
warranty  deed,  free  fr<»n  incumbrances,  when 
it  is  apparent  that  Abram  at  no  time  had  any 
such  estate.  What  the  purpose  ot  this  deed 
was  does  not  appear.  And,  at  or  about  the 
time  of  the  delivery  of  the  deeds.  Brick  sign- 
ed an  agreement  permitting  Catherine  to  con- 
tinue In  possession  of  the  premises  for  the 
rest  of  her  life  without  rent;  Brick  under- 
taking to  pay  the  interest  on  the  mortgage 
in  suit  and  the  taxes  as  they  became  due  and 
payable.  For  aught  that  appears  In  the  tes- 
timcmy.  Brick  has  paid  no  part  of  the  pur- 
chase  price;  he  has  not  shown  that  he  paid 
$1  of  consideration  for  his  deed.  The  whole 
scheme  is  palpably  transparent,  and  devised 
for  the  purpose  of  hampering  the  complain- 
ant in  the  orilecticHi  of  his  mortgage  d^L 

I  will  advise  a  decree  in  favor  of  the  com- 
plainant. 


ETBST  NAT.  BANK  OF  TOWN  OF  UNION 
V.  FESSLEB  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  27,  1915.) 

(SyllalMU  H  tfts  Ootirt,) 

1.  BxrOBHATION    OF  Instbuuhtb   (|  S3*)— 

Necbssabt  Pasties. 

If  an  instrument  la  to  be  reformed  in  eq- 
uity, all  persons  to  be  affected  by  the  reforma- 
tion mast  be  in  court 

[Ed.  Note.— For  other  cases,  see  Beformati<m 
of  InBti-nment^  Gent.  Dig.  H  122-139;  Dec 
Dig.  1  83.*] 

2.  RUFOBMATION    OF    InBTBDMENTB    (|  45*) — 
Mutual  Mistakk— Pboof. 

Before  equity  will  reform  an  instrument 
upon  the  ground  that,  through  a  mutoal  mistake, 
it  does  not  express  ue  Intention  of  the  parties, 
the  mistake  must  be  shown  to  have  been  ntutual 
by  clear  and  convincing  evidence,  for  this  rem- 
edy will  not  be  granted  upon  a  probability,  nor 
upon  a  mere  preponderance  of  evidence,  but  only 
upon  clear  proof,  amounting  to  a  reasonable 
certainty,  that  the  mistake  was  mutual,  and 
that  both  parties  intended  to  express  what  does 
not  appear  in  the  writing,  or  that  they  intended 
something  different  from  what  is  to  be  fmplied 
from  the  words  used. 

[Ed.  Note.— For  other  caae^  see  Reformation 
of  InstrumeutB,  Cent.  I^.  H  1S7-198;  Dec- 
Dig.  S  45.*] 
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Appeal  from  Court  of  Chancery. 

Suit  by  the  First  National  Bank  of  the 
Town  of  Union,  N.  J.,  against  William  Fern- 
ler  and  others.  From  a  decree  for  com- 
plainant, defendants  appeal.  ■  SoTersed. 

J.  Emll,  Walscheid,  of  Union,  for  appel- 
lants.  John  J.  Fallon,  of  Hoboken,  for  ap- 

pelfee. 

BERGEN.  J.  The  complainant  holds  ia 
due  course  a  negotiable  promissory  note 
drawn  by  Thomas  F.  Purcell  to  his  own  or- 
der, indorsed  by  him,  and  by  M.  William  Hu- 
bert, John  H.  Eastwood,  and  William  Fess- 
ler  in  the  order  stated.  The  note  was  writ- 
ten, and,  as  Indorsed,  was  for  $33,  with  a 
blank  space  between  the  words  "thirty-three" 
and  dollar^  It  also  contained,  on  the  npper 
left-hand  corner,  the  figures  "93,300.00,"  and 
in  this  form  was  discounted  by  the  com- 
plainant, for  the  account  of  Hilbert,  aa  a 
note  drawn  for  $3,300,  the  proceeds  of  which 
Hilbert  drew.  After  nonpayment  and  pro- 
test, the  (»>mplai]iant  filed  its  bill  of  com- 
plaint against  the  maker  and  Indoraers,  pray- 
ing that  the  note  be  reformed  to  read  "f3,- 
SOO,"  instead  of  "TSS,"  as  written^  upon  the 
groond  that,  through  a  mutual  mistake  of 
all  the  parties  to  the  transaction,  the  note 
did  not  express  their  true  Intention.  The 
only  defendants  served  with  process  were 
Hubert  and  Fessler;  tbe  others  being  non- 
residents, and  not  brought  within  the  Juris- 
diction of  the  court.  Hubert  made  no  de- 
fense, but  Fessler  filed  an  answer  denying 
the  alleged  mistake,  and  uTerrlng  that  he 
had  no  intention  to  indorse  for  any  sum  oth- 
er than  $33,  as  written  in  the  note.  The 
master  who  heard  the  case  for  the  Chancel- 
lor advised  that  the  note  be  reformed  as 
prayed  in  Qie  bUl,  and  a  deoee  was  there- 
upon made  adjudging  that  the  note  be  re- 
formed as  prayed  by  the  conqdalnant,  al- 
thou^  it  cannot  be  binding  against' some  of 
the  Indorse ra  prior  to  Fessler ;  tbey  not  be- 
ing In  court.  Tbe  effect  of  this  decree  Is  to 
make  Fessler  an  Indorser  on  a  note  for  f3,- 
800.  while  It  still  remains  a  note  for  $33,  so 
flar  as  the  maker  and  the  prior  Indorser, 
Eastwood,  are  concerned,  and  who  are  pri- 
marily liable  to  protect  Fessler.  There  Is  no 
evidence  in  the  case  that  ttiere  were  any 
dealings  or  negotiations  between  the  com- 
plainant and  Fessler,  or  that  his  Indorsement 
was  the  result  of  any  mutual  mistake  be- 
tween the  complainant  and  Fessler,  bnt  the 
complainant  bases  its  right  to  relief  upon 
the  ground  that,  as  between  HUbert  and 
Fessler,  there  was  a  mutual  mistake,  and 
that,  when  it  acquired  the  note  from  HUbert, 
it  was  entitled  to  the  benefit  of  such  mutual 
mistake.  Tbia  note  is  negotiable  In  fOrm, 
and  whether  the  purchaser  of  negotiable  pa- 
per Is  entitled  to  have  such  i»per  reformed 
because  of  an  alleged  mutual  mistake  be- 
tween one  indorse]'  uid  another  as  to  the 
amount  the  note  was  intended  to  be  drawn 


for  is  a  question  not  necessary  to  be  deter- 
mined in  this  case.  HUbett  manifestly  could 
not  require  reformation,  because  the  note 
was  indorsed  by  Fessler  for  hla  accommoda- 
tion, and  we  are  not  to  be  understood  as 
conceding  that,  under  the  facts  in  this  cf^, 
he  could,  by  his  subsequent  deaUogs  with 
the  note,  confer  ui>on  the  party  to  whom  he 
transferred  it  a  greater  right  than  he  him- 
self would  have,  because  this  case  can  be  dis- 
posed of  on  other  grounds;  but  in  dealii^ 
with  this  case  we  have  assumed  that  a  h<^d- 
er  In  due  course  may  have  the  advantage  of 
a  mutual  mistake  between  the  original  par- 
ties where  the  note  is  executed  and  delivered 
with  all  the  Indicia  ot  an  ordinary  negotia- 
ble promissory  note. 

[1]  There  are  two  reasons  why  this  decree 
cannot  be  sustained.  The  first  is  that  the 
court  did  not  have  before  it  all  the  partlea 
which  the  decree  undertakes  to  bind,  for  by 
Its  terms  it  makes  the  note  read  as  one  giv- 
en for  $3,300  against  the  maker  and  all  the 
indorsera,  and  as  expressing  *'the  true  In- 
tention and  meaning  of  the  parties  to  said 
note."  ^ere  is  no  evidential  proof  in  the 
case  that  either  the  malcer  or  Eastwood,  who 
Indorsed  the  note  prior  to  Fessler,  Intended 
to  make  a  note  different  from  the  oontract  as 
It  now  appears.  Then  was  tesUmony  by 
Hubert  that  he  asked  PurceU  and  Eastwood 
to  make  and  indorse  a  note  for  blm  fOr  $3,- 
300,  bnt  the  trial  court  Umlted  the  effect  of 
the  evidence  to  the  defendant  HUbert,  and 
expressly  said  that  it  bad  no  force  what- 
ever against  the  defendant  BNesaler,  and  no 
cross-examination  was  had  on  that  subject, 
and  manifestly  it  could  not  bind  Purcell  or 
Eastwood,  as  neither  bad  been  brought  Into 
court;  therefore  the  adjudication  that  the 
note  diould  be  reformed  as  to  them  is  with- 
out foundation  in  this  record.  The  injury 
whUdL  the  defendant  Fessler  sufTers  Is  that 
he  Is  made  liable  as  sure^  on  a  contract 
which,  so  far  as  this  adjudication  goes,  his 
principal  never  made,  for,  as  to  au  who  are 
primarily  bound,  and  to  whom  he  could  have 
recourse,  except  HUbert,  the  contract  could 
not  be  reformed.  31iat  the  court  did  not 
hare  jurisdiction  over  the  maker  and  prior 
Indorser  -is  no  excuse  tor  reformation  as  to 
Fessler;  for  if  the  Instrument  Is  to  be  re* 
formed.  It  must  be  reformed  as  to  aU  par- 
ties to  It^  and  bind  eexb  alike,  and  that 
manlfffltiy  cannot  be  done  In  the  loesent 
state  of  this  record. 

[2]  The  second  reastm  Is  that  there  is  no 
sufficient  proof  of  the  mutual  mistake  be- 
tween HUbert  and  Fessler  set  up  in  tiie  bUl 
of  complaint  There  la  some  proof  to  which 
reference  wUl  be  made,  but  it  la  not  of  that 
character  which  the  law  requires  to  support 
the  reformation  adjudged,  for,  before  equity 
will  reform  an  iDstrnment  upon  the  ground 
that  through  a  mutual  misteke  It  does  not 
express  the  intention  of  the  parties,  the  mis- 
take must  be  shown  to  have  been  mutual  by 
clear  and  convincing  evidence,  for  this  rem- 
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edy  will  not  be  granted  upon  a  probability, 
nor  npon  a  mere  preponderance  of  evidence, 
but  only  opon  clear  proof,  amounting  to  a 
reasonable  certainty,  tbat  the  mistake  was 
mntnal,  and  tbat  both  parties  Intended  to 
npress  what  does  not  appear  In  the  writing, 
or  tbat  they  Intended  something  dlJTerent 
from  what  is  to  be  implied  from  the  words 
used. 

The  complainants  case  rests  almost  entire- 
ly nvoa  the  testimony  of  Hilbert,  for  whose 
accommodation  the  note  was  Indorsed.  What 
he  says  Is  that  he  told  Fessler  that  he  need- 
ed about  $3,300,  and  wanted  to  know  whether 
he  would  Indorse  a  note  for  him  for  that 
sum ;  that  Fessler  agreed  to  do  this,  and  on 
the  day  following  he  went  to  a  hospital  where 
Fessler  was  engaged  as  a  {diyslclan;  that 
they  went  Into  the  visiting  room,  and  he 
Jianded  the  note  to  Fessler,  who  looked  at 
the  face  of  It  and  said,  "This  is  for  Thomas 
F.  Pnrcell,"  to  which  the  witness  rolled  that 
Pnrcell  had  made  the  note  for  his  accommo- 
dation, and  therefore.  If  be  (Fessler)  would 
indorse  the  note.  It  would  not  be  for  Pnrcell's 
accommodation,  but  for  his,  and  then  Fessler 
said,  "I  will  indorse  the  note  for  yon,  If  that 
is  the  case that  Fessler  then  Indorsed  the 
note,  handed  It  to  Hllhert,  who  took  It  to 
the  bank  and  had  it  discounted  for  $3300, 
although  it  was  written  for  $33.  On  the 
other  hand,  Fessler  testified  that  all  he  in- 
tended to  Indorse  was  a  note  for  $33,  and 
that  be  saw  that  the  note  was  so  written 
when  he  Indorsed  it;  tbat  the  llrst  he  knew 
about  indorsing  the  note  was  when  Hllbert 
called  him  on  a  telephone  and  asked  him  If 
he  would  Indorse  a  note,  to  which  he  replied 
that  he  would,  and  that  nothing  was  said 
about  the  amount  of  the  note ;  that  he  asked 
Fessler  ;where  be  was,  and  he  replied  that 
he  would  be  at  the  hospital;  that  Hilbert 
came  there,  handed  him  this  note,  which  be 
looked  at,  saw  It  waa  for  $83,  and  then  in- 
dorsed it. 

It  Is  not  necessary  to  recite  all  of  Fessler's 
testimony;  It  Is  sufficient  to  say  that  he 
absolutely  denies  all  that  Hilbert  said  with 
reference  to  the  amount  of  the  note,  and  says 
that  after  he  Indorsed  it  he  paid  no  further 
attention  to  it  until  after  tt  was  protested, 
and  then  he  was  told  by  ap  officer  ot  the 
bank  that  it  was  for  $3,300. 

So  fkr  as  the  testimony  of  these  two  wit- 
nesses Is  concerned,  It  is  practically  the  oath 
of  one  against  the  other,  and,  under  such 
circumstances,  nothing  more  appearing,  the 
credibility  of  neither  witness  being  assailed, 
It  cannot  be  said  that  the  complainant  has 
miide  out  such  a  case  as  would  warrant  a 
reformation;  for,  in  addition  to  the  oath  of 
Fessler,  we  have  the  very  pertinent  fact  that 
the  writing  corroborates  him.  But  the  com- 
plainant urges  that  there  are  circumstances 
In  this  case  whldb  sufficiently  corroborate 
Hilbert  to  bring  the  complainant's  case  with- 
in the  rule  above  stated.  One  is  that,  after 
the  note  was  proteatqd,  Fessler  and  bis  at- 


torney went  to  the  bank  and  asked  to  see  the 
note,  and,  when  It  was  presented,  tiie  at- 
torney said,  "Well,  that  note  is  only  for  $33.*' 
This  circumstance,  we  think,  rattier  makes  In 
ftiTor  of  the  defendant,  because,  If  he  knew 
he  had  Indorsed  a  note  for  $3,300,  he  woald 
hardly  have  gone  to  the  bank  and  asked  to 
see  the  note.  On  this  point  Fessler  says  that 
he  went  to  the  bank  witli  his  attorney  be- 
cause one  of  the  directors  told  hlra  that  a 
note  for  $3,300  on  which  he  was  an  indoraer 
for  Hilbert  had  gone  to  protest,  and,  when 
asked  why  he  «igaged  counsel  to  go  with 
him  to  the  bank  to  see  aboat  Iha  note,  his 
reply  was,  "W^,  when  a  man  teUs  me  a 
note  has  gone  to  protest  for  $3,300,  and  U 
I  had  not  indorsed  such  a  note,  why.  I 
thought  I  ought  to  see  somebody." 

The  next  circumstance  relied  on  Is  that 
Fessler  had  taken  from  Hilbert  some  bank 
stock  as  collateral.  The  paying  teller  of  the 
bank  testified  tliat,  when  Fessler  and  his  at- 
torn^ came  to  the  bank  to  see  about  the 
note,  Feraler  said  that  he  was  secured,  tbat 
Mr.  Hilbert  had  assigned  some  stock  to  him, 
and  asked  whether  the  stock  had  been  trans- 
ferred on  the  books  of  the  bank,  and  from 
this  it  is  argued  that  the  note  must  have 
been  intended  to  be  more  than  $33;  other- 
wlse  Fessler  would  not  have  asked  or  taken 
security.  But  the  attorney  who  was  with 
Fessler  at  12ie  time  testified  that  nothing  was 
said  abont  Oie  assignment  of  bank  stock,  and 
Fessler,  as  a  witness,  positlTely  denied  ever 
having  had  any  such  secarlly,  or  any  other 
security.  Another  witness,  named  Hannan, 
testifled  Out  F«aler  told  him  that  he  had 
received  an  assignment  as  collateral  secarity 
for  the  note,  the  equity  in  some  Bto<ft,  and 
that  he  showed  him  a  written  assignment, 
bat  all  he  recollected  was  that  it  was  an  as- 
signment to  Fessler  as  collateral  security  for 
the  Indorsement  ot  a  note,  bat  was  not  sure, 
he  was  only  ^vlng  the  best  of  his  rectdlec- 
tion,  and,  when  asked  whether  the  paper  was 
not. an  assignment  of  some  stock  as  security 
for  any  or  all  notes  that  Fessler  ml^t  in- 
dorse, he  was  not  able  to  say,  nor  did  he  rec- 
ollect whether  the  paper  he  saw  was  signed 
by  Hilbert,  or  any  on&  But,  even  if  this 
be  true,  it  is  not  proof  tbat  Fesslw  signed 
or  indorsed,  or  Intended  to  indorse,  this  par- 
ticular note  as  a  note  for  $3,800,  and,  in 
view  of  the  tAct  that  Fessler  denies  any  such 
assignment,  we  are  not  Inclined  to  think  that 
this  evidence  is  suffld^t  to  bring  the  case 
within  the  very  strict  rale  required  to  be  ap- 
plied In  cases  of  this  character.  It  also  ap- 
pears that  Dr.  Hellstem  was  present  whm 
Fessler  indorsed  the  note,  and  that  he  spoke 
to  him  about  It,  and  that  Fessler  said  that 
it  was  only  a  note  tor  $33.  The  witness  said 
that  this  conversation  took  place  In  the  pres- 
ence of  Hilbert  as  he  was  leaving  the  room. 
He  further  testifled  that  he  was  In  the  room 
with  Fessler  the  day  the  note  was  indorsed, 
and  tbat  all  Hilbert  said  was,  "Here  is  thn 
note,"  and  then  Fessln  took  it  and  indorsed 
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It.  and  that  nothing  was  said  by  HUbert  at 
that  time  about  the  amount  of  the  note,  nor 
did  the  wltneag  know  what  the  amount  (tf 
the  note  was,  nntu  Feeder  said  that  It  was 
$33. 

We  have  examined  very  carefully  all  the 
testimony  In  the  cas^  and  tail  to  find  any 
which  snffidently  shows  that  when  the  de- 
fendant Fessler  indorsed  this  note  he  In- 
tended to  indorse  a  note  for  $3,800,  and  there 
mnst  be  sraie  evidence  to  saUs^  as  to  a  rea- 
sonable cortalnty  that  this  was  vrtut  he  In- 
tended to  do,  befwe  we  can  safdy  say  that 
there  was  a  mntoal  mistake  as  to  the  anurant 
of  OiB  note^  The  note  Itself  Is  presomed  to 
express  the  contractual  Intention  of  the  par- 
ties at  tb»  time  it  was  Indorsed.  Hllbert 
says  that  it  does  not;  wbUe,  on  tiie  other 
hand,  FeSsler  Is  Ji»t  as  positive  that  it  does. 
And  there  are  no  drcumstanoes  proven  In 
this  case  of  such  a  clear  and  convincing  na- 
ture as  Is  required  to  Justify  a  finding  that 
Fessler  Intended  to  then  indorse  a  note  for 
$3,300,  and  In  the  absence  of  sach  proof, 
eqnlty  ought  not  to  r^rm  a  promlssoxy  note 
from  $33  to  $330  by  the  aendse  of  Its 
great  power  to  reform  instruments,  which 
has  be&n  described  as  "the  high  remedy  of 
refonoaUon." 

The  decree  will  be  reversed. 


LINTHICUM  et  aL  v.  WASHINGTON,  B.  ft 

A.  ELECTRIC  R.  CO.,  Inc.   (No.  1.) 
(Gou^  of  Appeals  of  Maryland.   Dec.  2,  1914. 
Rehearing  Denied  Jan.  20,  1915.) 

1.  Railboads  (S  129*)— Cotknart  vob  Pbi- 
VATK  CaossiNO— Pabtxbs  Liable. 

A  coTenant  obligating  a  railroad  company 
which  was  granted  a  right  of  way  to  eatab- 
Usb  croasinKs  is  enforceable  against  the  rail- 
road company's  successor,  wlu  acquired  the 
right  of  way,  though  It  was  not  one  running 
with  the  land. 

[Ed.  Note.— For  other  cases,  see  R&Uroads, 
Cent.  Dig.  8{  382,  393,  399-108;  Dec.  Dig.  i 
129.*] 

2.  Railboads    <|  102*)— FBivAn  Cdobszhos 
—CovENARTe— ACTIONS— Pasties. 

Defendant,  to  prevent  crossing  the  tracks 

of  another  company,  iadnced  a  landowner  to 
grant  additional  land,  part  of  which  was  used 
by  the  other  company  for  a  right  of  way,  and 
the  remainder  by  defendant  The  new  deed  to 
the  other  company  reserved  a  private  crossing, 
while  defendant  covenanted  to  establish  the 
crossings.  Held,  that  the  other  company  was 
not  a  necessary  party  to  a  suit  against  defend- 
ant to  compel  the  establishment  of  a  crossing. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  8$  306-314,  769;  Dec.  Dig.  {  102.*] 
8.  Railboadb  (8  72*>— CBOSSinas— ENroBOB- 

UBNT  or  COVEHAHXB. 

A  covenant  of  a  railroad  company  to  build 
a  crossing  for  the  benefit  of  one  who  granted 

it  a  right  of  way  will  be  enforced  notwitnstand- 
ing  the  company's  public  character. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.-  Dig.  §9  168-178;  Deo.  Dig.  g  72.*] 

4.  Railboads   (S  "ra*)  — Cbossinob  — Cove- 

RARTS. 

Where  a  deed  granting  a  right  of  way  re- 
quired a  railroad  company  to  establish  a  cross- 


ing, and  the  grade  for  the  crossing  and  the 
approaches  was  specified,  the  covenant  is  suf- 
mnently  definite,  though  not  providing  wheth- 
er the  crossing  should  be  at,  under  or  abo^*e 
grade. 

Note.— Fw  odier  cases,  see  Railroads, 
Gent.  Dig.  ||  16S-178;  Dec.  Dig.  i  72.*] 

6.  Railboads  (|  72*)  —  Cbossinob  —  Cove- 
nants—ENroac  khent—Defe  nses. 
Where  a  railroad  company  contracted  to 
estabUsh  a  crossing  for  the  benefit  of  one  who 
granted  It  a  right  of  wi^.  It  cannot  defeat  the 
covenant  because  through  InattentloD  it  agreed 
to  establish  the  crossing  at  a  grade  which  would 
require  considerable  expense. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S8  168-178;  Dec  Dig.  8  72.*] 

6.  Speoitic  Pebpobhanob  a  16*)— Natdbb  or 

RUfEDT—ENTOBCEMEIlT  INEQUITABLE. 

Specific  performance,  being  a  remedy 
which  lies  in  nie  court's  discretion,  will  be  de- 
nied where  to  specifically  enforce  a  contract 
for  the  estabUshnent  of  a  CTossing  over  rail- 
road tradu  would  require  the  company  to  incur 
an  expenditure  greauy  disproportionate  to  the 
benefits. 

[Ed.  Mote.— Fbr  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  29,  35,  86;  Dec  XUg. 
I  16,*] 

7.  SPEOuno  Pbbbobuahct  (%  128*)— Altbb- 
NATivE  Relief- Damaobs. 

Where  a  court  of  equity  takes  jurisdiction 
of  a  suit  to  require  specific  performance  of  a 
covenant  to  estabUsh  a  crossing  over  a  rail- 
road right  of  way,  it  will  upon  denial  spe- 
cific performance  determine  the  damages  to 
which  the  landowner  is  entitled. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  412-410;  Dec.  Dig.  { 
128.*] 

8.  BqITITT    (S  878*)— DAUAQBS— AaSESSMBNT 

or  Damages. 

Where  a  court  of  equity,  by  reason  of  its 
jurisdiction  over  a  suit  to  spedfieally  enforce 
a  contract  to  establish  a  railroad  croMleg,  pro- 
ceeds to  assess  the  damages  for  breach,  dam- 
ages should  ordinarily  be  aaiessed  by  chancel- 
lor, instead  ot  sabmitting  that  issue  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  88  794-799:  Dec  Dig.  8  378.*] 

9.  Sncino  Pebtobuahob  (1126*)— Railboas 
CBosstnos  —  GoTENAKTs— Relief  Availa- 
ble. 

Where  a  covenant  for  the  establishment  of 
a  crossing  over  a  railroad  company's  right  of 
way  provided  for  a  particular  liind  of  crossing, 
a  court  of  equity  is  without  jurisdiction  to'  di- 
rect the  establishment  of  a  different  sort  of 
crossing,  not  contemplated  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sp^ific  Per- 
formance, Cent.  Dig.  81  55,  401-405;  Dec  Dig. 
8  126.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City ;  Henry  Duffy,  Judge. 

Bill  by  Seth  Hance  Linthlcum  and  others 
against  the  Washington,  Baltimore  &  An- 
napolis Electric  Railroad  Company,  Incorpo- 
rated. From  a  decree  dismissing  the  bill,  com- 
plainants appeaL  Reversed  and  remanded, 
with  directions. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNBR, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

8.  S.  Field,  of  Baltimore,  for  appellants. 
George  Weenis  Williams  and  Frank  Granell, 
both  of  Baltimore,  for  appellee. 
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STOOEBRIDGB,  J.  The  bUl  of  complaint 
which  was  filed  In  this  case  contained  four 
prayers  for  relief.  The  first  was  for  the  cor- 
rection of  the  record  of  a  plat,  constituting 
a  part  of  a  deed  dated  Mardi  15,  1907,  and 
the  propriety  of  such  correction  was  conceded 
by  the  answer ;  the  second  was  to  require  the 
specific  performance  of  a  covemint  contained 
In  the  deed  of  March  15,  1907 ;  the  third  for 
compMisatlon  to  the  plaintiffs  for  the  rlola- 
tion  of  the  covenant;  and  the  fourth  for 
general  relief. 

The  material  facts  In  the  case  are  that: 
The  Baltimore  &  Annapolis  Short  Line 
Kallroad,  which  will  hereinafter  be  referred 
to  for  the  sake  of  convenience  as  the  "Short 
Line,"  was,  prior  to  the  15th  of  March,  1907, 
operating  an  electric  raUroad  between  Balti- 
more and  Annapolis,  and  Its  route  In  part 
was  along  and  over  a  right  of  way  which  had 
been  acquired  from  the  plalntlffiB,  or  their 
predecessors  In  title.  In  the  year  1006,  and 
early  part  of  1907,  the  constraction  of  an  elec- 
tric railway  between  the  cities  of  Baltimore 
and  Wa^lngton  and  AnnapoUs  was  began  by 
a  corporation  which  had  bem  formed  for  that 
puriKJse,  bearing  the  name  of  the  Wa^ngton, 
Baltimore  &  AnnapoUs  Electric  Railway 
Company.  Tbe  route  to  be  followed  by  this 
road  as  laid  out  by  tbe  engineers,  Involv- 
ed a  double  crossing  of  the  tracks  of  tiie 
Short  line,  as  they  existed  at  that  time.  Ne- 
gotiations were  entered  Into  between  the 
Waahlngtcm,  Baltimore  &  Annapolis  Railway 
Company  and  certain  members  of  the  Lln- 
tUcom  family,  whlcb  culminated  In  certain 
conveyances  bearing  date  Hiarch  15,  1907. 
The  effect  of  these  was  to  shift  the  location 
of  the  Short  Line  tracks  a  little  to  the  south 
and  east  of  the  projected  route  of  the  Wash- 
ington, Baltimore  &  Annapolis  Railway  Com- 
pany over  land  which  was  acquired  from  the 
Llnthlcum  family,  thus  enabling  the  Wash- 
ington, Baltimore  &  Annapolis  Railway 
Company,  partly  ovw  the  former  ri^t  of 
way  of  the  Short  Line  and  certain  additional 
lend  acquired  from  the  Llnthlcums,  to  con- 
struct a  route  avoiding  a  crossing  of  rail- 
way tracks  by  one  road  over  the  other.  This 
arrangement  was  consummated  by  two  deeds; 
one  a  conveyance  from  Laura  E.  tinthicum, 
•  W.  Hampton,  M.  Delmab,  and  Seth  Hance 
Llnthlcum  to  the  Terminal  Real  Estate 
Company,  of  the  land  for  the  right  of  way 
to  be  used  and  occupied  by  the  Short  Line 
under  Us  relocation ;  and  the  other  from  the 
same  grantors  to  the  Washington,  Baltimore 
&  Aonapolls  Railway  Company  of  the  addi- 
tional land  needed  by  that  corporation  for 
the  construction  of  its  railway.  This  deed 
was  executed  for  an  expressed  consideration 
of  $1,450,  and  the  performance  of  the  cove- 
nants and  conditions  contained  In  the  deed, 
the  two  most  Imiwrtant  of  which  related  to 
crossings  and  the  establishment  of  a  platform 
station.  The  covenant  with  regard  to  the 
crossings  was  that  the  railroad  company  was 


"to  Immediately  cmistnict  and  maintain  three 
crossings  of  not  less  than  20  feet  on  the  sur- 
face over  its  right  of  way  and  over  the  Balti- 
more &  Annapolis  Short  line  Railway  at  the 
places  indicated  on  the  plat  hereto  attached 
and  crossing  said  right  of  way  on  the  prop- 
erty hereby  conveyed  and  on  the  prop- 
I  erty  conveyed  by  the  parties  of  "the  first  part 
to  the  Terminal  Real  Estate  Company  of 
Baltimore  City  by  deed  of  even  date  here- 
with, with  easy  approaches  thereto  of  not 
more  than  4  per  cent  grade  and  with  a  road- 
bed of  not  less  than  20  feet  wide,  In  good 
condition."  In  the  deed  of  the  same  date 
from  the  same  grantors  to  the  Terminal  Real 
Estate  Company  the  grantors  reserved  "to 
themselves,  their  h^ra  and  assigns,  over  tbe 
described  lot  a  private  crossing  20  feet  wide 
at  the  point  shown  upon  said  plat,"  referring 
to  the  plat  attached  to  the  deed  to  the  Wash- 
ington, Balttmore  &  Annapolis  Railway 
Company.  The  rights,  and,  of  course,  restric- 
tions upon  those  rights,  so  granted  to  the 
Terminal  Real  Estate  Company  passed  by 
conveyance  from  It  to  the  Short  Line. 

The  Washington,  Baltimore  ft  Annapolis 
Electric  Railway  Company  became  insolvent, 
and  was  directed  to  be  sold  under  a  decree 
ta  the  Circuit  Court  of  the  United  States 
fbr  the  District  of  Maryland.  At  this  sale 
the  property  was  purduLsed  <m  behalf  of  a 
corporation  bearing  Hie  name  of  the  Wash- 
ington, Baltimore  ft  AnnapoUs  Railroad 
Company,  a  cMporatlon  having  practically  , 
the  same  encatlve  officera  as  the  Insidvrat 
railway  company,  but  with  some  changes  of 
stockholders  and  bondholders  from  thrae  of 
the  railway  company. 

By  an  agreement  made  between  Wade 
Hampton  and  Setb  Hanoe  linthlcum  and 
either  the  railway  or  railroad  company,  of 
Uie  three  crossings  covenanted  for  In  the  deed 
of  March  16,  1907,  two  were  consolidated  to 
ma£e  one  crossing  40  feet  In  width.  In  place- 
of  two  of  20  feet  eadi,  and  the  third  ciosBlng 
has  never  been  constructed  by  either  the  rail- 
way or  railroad  company.  It  Is  for  the  spe- 
cific performance  of  the  covenant  In  Its  rela- 
tion to  this  third  crossing  that  this  pres^it 
bill  was  filed,  with  the  alternate  prayer  for 
an  awurd  of  compensation  should  the  court 
refuse  a  decree  for  specific  performance. 

fl]  The  Short  Line  was  not  made  a  party 
to  this  proceeding,  and  the  defendant  urges 
this  omission  as  a  defense  to  the  present  ac- 
tion. This  contention  is  closely  connected  with 
another,  viz.,  the  covenant  contained  in  the 
deed  is  not  a  covenant  running  with  tbe  land, 
and  that,  by  reason  of  the  sale  of  the  railway 
company's  assets,  tbe  merely  personal  cove- 
nant  of  the  railway  company  Is  not  binding 
upon  the  railroad  company,  and  that  Qiere- 
fore  the  plaintiffs  have  no  enforceable  right 
against  the  defendant  as  to  its  own  right  of 
way,  nor  can  they  require  of  it  the  construc- 
tion of  a  crossing  over  the  line  of  another 
company  whldi  Is  not  a  party  to  the  xaoceed- 
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iug.  Ab  to  the  latter  proposltloD,  the  legal 
position  Is  that,  under  the  doctrine  in  Spen- 
cer's Case,  S  Coke,  IG,  and  which  has  been 
recognized  and  adopted  as  the  law  In  most 
jarlsdlctioos  In  this  country,  a  covenant  to 
mn  with  the  land  must  have  relation  to 
something  already  In  existence,  and  that, 
where  It  relates  to  something  to  be  done  in 
the  future,  it  la  a  personal  covenant  merely, 
and  not  a  covenant  running  with  the  land.  It 
Is  undoubtedly  true  that  In  the  strict,  techni- 
cal sense  the  covenant  contained  in  the  deed 
from  the  Llnthlcnms  to  the  railway  company 
was  not  a  covenant  running  with  the  land, 
but,  as  was  said  in  the  case  of  Wood  v.  St^r- 
er,  119  Md.  143,  86  AO.  128: 

"A  vendor  may  impose  roBtrlctlons  on  land 
conveyed  by  him,  for  the  benefit  of  his  remain- 
ing land,  in  such  a  manner  as  to  be  bindiag, 
not  only  on  the  vendee,  but  on  bis  assigns, 
even  though  they  are  not,  strictly  speaking, 
covenants  ronning  with  the  land." 

And  to  the  same  effect  were  the  decbd<nu 
In  Worfhlngtoa  v.  Lee,  ei  Hd.  533;  Neiwbold 
V.  Peabody.  70  Hd.  49S,  17  Atl.  872,  8  L.  R. 
a!  579;  BusseU  V.  Zimmerman,  121  Md.  828, 
841.  88  Atl.  387. 

The  same  role  la  stated  In  Lewis  on  Dmi- 
nent  Domain,  |  477.  and  sustained  by  the  au- 
thorities tliere  dtod,  when  that  anthor  eays: 

"Axreements  by  a  railroad  company  to  build 
crossings  or  to  locate  and  build  a  depot  or  to 
do  other  thioKS  for  the  benefit  of  the  grantor 
may  be  specifically  enforced." 

And  in  8ectl<m  478  the  author  says: 
"Deeds  and  contracts  for  rights  of  way  to 
railroad  companies  are  assets,  and  pass  to  the 
grantee  or  mortgagee  of  such  companies,  but 
subject  to  audi  burdens  and  conditfons  as  are 
contained  therein." 

In  view  of  the  wel^it  of  authority,  U  can- 
not now  be  held  that  the  covenant  between 
the  Linthieoms  and  the  Washington,  Balti- 
more &  Annapolis  Railway  Company  is  not 
obligatory  upon  Its  successor,  the  railroad 
company. 

[2]  Nor  is  there  greater  toiix  to  the  con- 
tention as  to  the  omission  to  make  the  Short 
Line  a  party.  The  entire  transaction  of 
March  15,  1907,  was  one  arranged  by  the 
Washington,  Baltimore  &  Annapolis  Railway 
Company  for  the  purpose  of  facilitating  the 
construction  of  Its  line.  The  deed  to  the  ter- 
minal company  made  an  express  reservation 
of  a  private  crossing,  which  was  binding 
upon  its  assigns,  and  therefore  binding  upon 
the  Short  Line,  and  the  obligation  Imposed 
by  the  deed  to  the  Washington,  Baltimore  it 
Annapolis  Railway  Company,  being  likewise 
binding  upon  its  successor,  remains  a  subsist- 
ing obligation  untir  performed  or  released 
by  agreement  of  the  parties,  or  the  satisfac- 
tion of  an  award  of  compensation  for  non- 
performance. The  rule  applicable  here  Is 
that  laid  down  in  Joy  v.  St.  Louis,  138  U.  S. 
1,  11  Sup.  Ct.  243,  34  L.  Ed.  843,  and  May  v. 
LeClalre,  ll'Wall.  217,  20  L.  Ed.  00. 

[I]  The  lower  court  dismissed  the  bill  in 
this  case  practically  upon  two  gnmnds:  Tba 


uncertainty  of  the  contract;  and  the  public 
service  character  of  the  railroad  company. 
With  neither  of  these  conclusions  is  this  court 
able  to  agree.  There  is  a  well-recognlzcd  dis- 
tinction between  crossings  Intended  for  the 
use  of  the  goieral  public  and  those  which  are 
private  crossings,  and  courts  will  refuse  to 
grant  an  order  In  regard  to  a  public  crossing 
where  it  Is  deemed  that  public  interest  Is  bet- 
ter subserved  otherwise,  while  they  will  re- 
quire such  performance  with  regard  to  that 
which  is  matter  of  private  concern  only.  So 
in  Whalen'a  Case,  108  Md.  11,  69  AO.  300,  17 
L.  R.  A.  (N.  S.)  130,  m  Am.  St.  Rep.  423, 
where  the  B.  &  O.  R.  R.  Co.  had  In  1848 
agreed  to  maintain  a  siding,  turnout,  and 
station,  and  did  so  erect  and  maintain  it  for  60 
years,  and  then  by  relocation  ct  Its  line  aban- 
doned the  former  site,  this  court  refused  to 
order  the  further  maintenance  of  the  station 
whi<A  had  been  provided  for  In  1848.  In  cas- 
es where  the  pnbllc  are  concerned,  courts  de- 
dine  to  recognize  as  binding  in  perpetuity  a 
cov^uint  entered  Into  by  a  railnwd  company, 
though  the  party  Injured  tlrareby  may  have  a 
right  of  action  for  damages  ftw  failure  or 
discontinuance  of  the  right  whidh  had  been 
granted.  Md.  ft  Pa.  B.  B.  Co.  v.  Silver,  110 
Md.  KIO^  78  AtL  297;  Marsh  v.  Lehigh  B.  Co., 
21S  Fa.  141,  64  AtL  S66;  Speer  v.  Erie  B.  R. 
Co..  68  N.  J.  Ba.  615,  60  Atl.  197 ;  Tex.  & 
Fac.  By.  Co.  v.  Bfarshall.  186  U.  &  893,  10 
Sup.  Ct.  846, 34  L.  £d.  386. 

[4]  With  riegard  to  the  uncertainty  of  the 
contract,  the  conditions  set  out  In  the  deed  at 
Mardi  16,  1007,  are  connected  with  a  strjp 
of  land  whldi  is  folly  described  in  the  deed 
and  shown  on  a  plat  annexed  to  the  deed  and 
recorded  or  Intended  to  be  recorded  with  the 
deed,  as  an  Integral  part  of  it,  upim  which 
plat  the  cros^ngs  provided  for  In  the  cove- 
nant are  also  shown.  Tba  grade  for  the 
crossing  and  the  approaches  to  it  are  speci- 
fied, and  it  la  not  essential  that  the  deed  or 
covenant  set  forth  that  the  crossing  shall  be 
at,  under,  or  above  grade  In  the  case  of 
Speer  v.  Erie  R.  R.  Co.  the  agreement  was 
that  the  railroad  company  would  give  the 
grantor  a  suitable  and  convenient  crossing 
where  the  grantor  might  direct,  and  this  was 
held  to  have  been  sufficiently  definite.  No 
objection  can  therefore  be  successfully  set  up 
as  to  the  maintenance  of  the  present  bill  for 
specific  performance  upon  the  ground  of  un- 
certainty in  the  contract 

[S,  t]  But  it  is  not  every  agreement,  no 
matter  how  precise,  definite,  and  certain  its 
terms  may  be,  which  a  court  of  equity  will 
require  to  be  specifically  performed.  The 
remedy  of  specific  performance  Is  one  to  be 
awarded  or  refused  by  an  equity  court  In  the 
exercise  of  a  sound  judicial  discretion,  and 
"If  to  enforce  specifically  an  agreement  would 
do  one  party  great  Injury  and  the  other  but 
comparatively  little  good  •  •  •  the  chan- 
cellor will  not  require  Its  execution."  Mc- 
Dowell V.  Btddlson,  120  Hd.  118,  87  AtL  752. 
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A  very  similar  case  to  the  present  one  Is  that 
of  Post  v.  W.  S.  R.  R.,  123  N.  T,  681,  26  N. 
B.  7,  wbere  the  West  Shore  R.  R.  Co.  had  en- 
tered Into  a  somewhat  similar  agreement,  and 
the  road,  becoming  InsolTent,  was  sold,  the 
agreement  not  having  been  performed,  and 
the  covenant  was  held  binding  upon  the  par- 
chaser,  but  spedflc  performance  was  not  de- 
creed because  of  Its  impracticability,  and  in 
the  case  under  consideration  the  impossibili- 
ty of  performance  of  the  covenant  Is  the  de- 
fense  chiefly  relied  apon.  This  leads  to  a 
consideration  of  the  facts  with  the  view  to 
determining  the  reascmableness  of  requiring 
a  ape(dflc  performance  of  the  covenant  of  the 
deed.  Under  the  covenant,  the  crossing  to  be 
provided  was  to  have  been  constructed  with 
approachee  having  a  grade  of  not  more  than 
4  per  cent.  Upon  one  side  of  the  road  it  was 
the  apparent  intention  of  both  parties  that 
the  approach  should  extend  to  the  public  road 
or  boulevard,  which  at  the  point  of  this 
agreed  private  crossing  was  distant  only 
some  25  feet  from  the  line  of  the  right  of  way 
of  the  Short  Line,  while  on  the  other  side,  to 
the  west  of  the  WashlngtMi,  Baltimore  &  An- 
napolis Una,  after  a  slight  depression  for  a 
ditch,  tliere  was  a  hill  rising  quite  abruptly 
for  a  considerable  distance.  Whether  it 
would  have  been  possible  before  any  grading 
at  all  bad  been  done  to  construct  an  ap- 
proadi  trcm  the  boulevard  to  the  eastern 
side  of  the  tracks  of  the  Short  Upe,  at  the 
specified  grade  of  not  exceeding  mote  than  4 
per  eaiL,  Is  not  entirely  clear,  but  the  Imprea- 
aion  gained  from  all  of  the  evidence  Is  that 
it  would  not.  If  this  ia  correct,  then  the  lit- 
eral perfbrmance  of  the  covenant  was  impos- 
sible, both  at  the  time  of  its  being  entered  In- 
to,  and  has  been  continuously  ever  since. 
The.  insertton  of  the  requirement  that  the 
crossing  and  aK>roachea  should  not  have  -a 
grade  exceeding  4  per  cent,  seems  to  have 
been  largely  guesswork  by  the  parties,  not 
the  result  of  accnrate  engineering  calcnla- 
tlons.  If  the  defendant's  predecessor  saw  fit 
to  enter  into  covenants  thus  carelessly,  It 
could  not  bare  been  permitted  to  set  up  as  a 
defense  its  own  inattention  or  negligence  in 
so  important  a  matter,  as  craistltutlDg  an  im- 
possibility of  performance,  and  its  successor 
can  in  this  regard  stand  in  no  stronger  or 
better  position.  The  testimony  shows  that 
the  Washington,  Baltimore  &  Annapolis  Rail- 
road roadbed  at  the  point  designated  for  the 
crossing  was  approximately  a  foot  higher 
than  the  roadbed  at  that  point  of  the  Short 
Line  before  the  Washington,  Baltimore  A 
Annapolis  was  built,  and  also  that  the  Wash- 
ington, Baltimore  &  Annapolis  roadbed  at 
the  same  point  was  slightly  higher  than  the 
roadbed  of  the  Short  Line.  It  Is  apparent, 
furthermore,  that  for  a  grade  crossing  an  ap- 
proach from  the  Annapolis  boulevard  would 
involve  a  grade  of  about  S  per  cent,  double 
that  specified  in  the  covenant,  a  grade  high- 
ly undesirable  for  teams  having  to  cross  the 
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railway,  while  on  the  west  side  no  distance 
for  the  approach  was  named,  or  necessarily 
resulted  from  the  natural  conflguratlcn  of  the 
ground,  but  it  dearly  appears'that,  by  reason 
of  the  depression  already  alluded  to,  an  ap- 
proach with  a  grade  of  4  per  cent  for  a  short 
distance  at  least  could  have  been  eonstmcted. 
That  which  Is  insisted  upon  by  the  plaintiff 
is  that  specific  performance  can  be  bad  In  ei- 
ther one  of  two  ways:  A  depression  of  the 
tracks  of  both  the  Short  Line  and  the  Wash- 
ington, Baltimore  Sc  Annapolis,  to  an  extent 
which  would  give  a  4  per  cent  grade ;  or  an 
^vattw  of  those  tracks  and  the  potting  la 
of  an  underneath  crossing,  so  that  the  grade 
would  have  come  within  the  provisions  of  the 
covenant  It  is  of  course  true  that,  as  a  mere 
engineering  proposition,  either  of  these  conld 
be  done;  but  it  is  also  true  that  either  the 
elevation  or  depression  of  the  tracks  would 
have  to  be  distributed  in  both  directions  fbr 
a  considerable  distance,  and  with  roads  ia 
operation,  as  both  of  these  are,  the  cost 
either  method  would  be  very  great.  This 
cost  is  variously  esttmated  at  ^m  ^fiOO 
to  $100,000  for  the  depression  of  the  tracks, 
and  from  $6,700  up  to  an  indefinite  amount 
for  the  elevation  at  them. 

The  purpose  to  be  served  by  tlie  Installa- 
tion of  the  crossing  is  the  development^  for 
suburban  residences,  of  a  tract  of  68  acres  be- 
lon^g  to  the  pUiintUCB,  having  a  piesoit 
probable  value  of  a  little  in  excess  of  f 16,000. 
What  its  value  might  be  nnder  a  scheme  for 
suburban  development  is  larg^y  problematl< 
cal  and  dependmt  upon  a  wide  variety  of  con- 
tributing dements.  It  will  thus  be  seen  that 
the  cost  ot  ^warding  a  decree  for  specific  pa- 
ftmnance  would  involve  an  expenditure  upon 
the  part  of  the  defendant  of  an  amount  near- 
ly eqnal  to,  if  not  greater  than,  the  value  of 
the  interest  of  tdie  plalntUtS  ia  their  land, 
and  thus  the  case  taUs  within  fbe  line  of 
cases  whldi  h<Hd  that  specific  performance 
should  not  be  decreed  where  the  injury  to 
one  party  Is  as  great  or  greater  than  the 
benefit  to  accrue  to  the  other.  MeDoveU  v. 
Blddison,  120  Md.  lis,  87  AtL  762. 

[7,  t]  The  c<mtentian  of  the  defoidant  is 
that  if  the  plalntUFs  have  any  remedy,  that 
remedy  Is  by  an  action  at  law  for  damages 
for  a  violation  of  the  covenant  and  that  it 
cannot  be  asserted  In  the  present  case  In 
equity;  and  reference  is  made  to  the  fact 
that  prior  to  the  Insolvency  of  the  Washing- 
ton, Baltimore  &  Annapolis  Railway  Com- 
pany a  suit  at  law  for  damages  had  already 
been  instituted  by  the  plalntifCs.  It  Is  of 
course  true  that  as  between  the  original 
parties  to  the  agreement  the  plaintiffs  would 
have  had  a  right  to  proceed  either  at  law  for 
damages,  or  by  bill  In  equity  for  specific  per- 
formance ;  but  we  are  not  now  dealing  with 
a  case  between  the  original  parties  to  the 
contract  while  it  is  not  necessary  to 

now  decide,  it  is  by  no  means  clear  that  an 
action  at  law  would  give  the  plaintiffs  the 
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relief  to  wblch  they  are  entitled.  It  has  long 
been  recognized  In  tbls  state  that  where,  In 
a  proper  case,  equitable  jorlsdlctloD  has  once 
attached,  it  will  be  retained  to  the  end,  to 
give  the  parties  seeking  Its  aid  full  re- 
lief, even  as  to  matters  with  regard  to  which 
it  would  not  originally  have  had  jurlsdictloQ. 
Popplein  V.  Foley,  61  Md.  382 ;  MiUer's  Kq. 
8  669;  Shipley  v.  Fhik,  102  Md.  220,  62  At). 
860,  2  L.  B.  A.  (N.  8.)  1002.  And  to  the  same 
effect  are  Wilson  t.  Railroad  Co.,  L.  B.  9  Cb. 
279,  dted  in  Frey  on  Specific  Performance, 
S  1310 ;  Speer  t.  Erie  R.  R.,  supra.  The  test 
in  all  of  these  cases  is  whether  the  court  In 
the  particular  case  ought,  in  the  exercise  of 
Its  discretion,  to  award  spedflc  perfonnance, 
and  If  the  case  estebllshed  is  such  an  one, 
then  if  for  any  reasm  specific  performance 
la  refused,  campensatton  for  the  damage  or 
Injury  suffered  may  be  awarded  In  lien  there- 
of, instead  of  compelling  the  party  at  addi- 
tlf»nal  cost  to  go  into  another  forom  and 
there  litigate  Uie  same  question.  The  dam- 
ages <daimed  in  this  case  were  twofold  in 
their  nature ;  namely,  the  damage  alleged  to 
have  resulted  to  the  plajntlffs  between  the 
time  ot  the  execution  ot  the  deed  at  March  15, 
190T,  and  the  time  of  the  institution  of  tbls 
proceeding;  and,  second,  the  permanent  in- 
Jury  to  the  iflalntUTs  property  by  reason  of 
bdng  deprived  ot  the  crossing.  In  regard  to 
the  first  of  these,  it  is  to  be  said  that  there 
was  no  adequate  evidence  upon  which  either 
a  court  or  a  Jury  could  have  made  any  award 
for  this  cliaracter  of  damage.  It  did  not  ap- 
pear that  the  ptaintiffB  had  been  forced  to 
sell  any  of  the  property  at  a  less  figure  than 
they  would  have  sold  it  if  the  crossing  had 
been  there,  while,  as  to  the  plaintiff's  own 
use  and  occupation  of  this  property,  It  bound- 
ed on  three  roads,  a  county  road,  the  Ham- 
mond's Ferry  road  and  Maple  avenue,  and 
there  was  no  adequate  evidence  that  they 
bad  been  put  to  any  added  inconvenleuce  at 
all  by  reason  of  the  lack  of  this  crossing. 

With  regard  to  the  second  element  of  dam- 
ages, the  estimates  varied  considerably,  from 
$650  to  $9,000 ;  the  plaintiffs  themselves  plac- 
ing the  damages  at  $6,000,  while  their  expert 
witnesses  gave  higher  figures.  The  case  pre- 
sents practically  the  same  elements  as  are  In- 
volved in  a  condemnation  case,  namely,  the 
determining  upon  conflicting  evidence  of 
what  is  fair  and  Just  compensation,  and  the 
important  question  Is:  How  shall  this  de- 
termination be  made?  The  court  of  equity 
having  Jurisdiction  of  the  subject-matter 
may,  of  course,  in  the  exercise  of  Ita  custom- 
ary Jurisdiction,  fix  the  amount  of  compen- 
sation to  be  paid.  In  some  cases  an  issue 
has  been  directed  to  be  framed  for  submls- 
siou  to  a  Jury  for  the  determination  of  the 
dam^^;  but  In  England  the  more  usual 
course  has  been  to  direct  an  inquiry  In  Cham- 
bers as  to  the  sum  to  be  awarded  or  allowed, 
and  this  1m  for  the  reason  stated  by  Mr.  Fr^ 


in  his  work  on  Specific  Performance,  |  1314, 
that: 

"It  seems  desirable  that  the  assessment  of 
damages  shoald,  wherever  practicable,  take 
place  at  the  trial,  without  any  separate  inquiry, 
for  otherwise  the  parties  are  vTrtnally  put  to 
the  expense  of  two  trials  of  the  same  questioa." 

In  one  case  (Cornwall  v.  Henson,  [1900]  2 
Ch.  290,  305)  the  damages  were  assessed  by 
the  Court  of  Appeal ;  but  that  apparently  is 
the  only  case  In  whidi  an  appellate  court  has 
undertaken  to  decree  damages  or  compensa- 
tion, and  the  better  practice  would  seem  to 
be  that  such  compensation  should  be  assessed 
and  decreed  by  the  Chancellor  upon  evidence 
adduced  before  him,  either  during  the  prog- 
ress of  the  trial  of  the  case  or  upon  special 
Inquiry  after  determination  that  the  case 
presented  is  a  proper  one  In  which  to  allow 
compensation. 

[I]  A  considerable  amount  of  the  testi- 
mony In  this  case  was  with  regard  to  a  cross- 
ing suggested  by  CoL  Wlckes,  an  engineer 
placed  on  the  stand  by  the  plaintiffs.  His 
proposal  for  a  crossing  was  to  construct  It 
as  a  grade  crossing  over  the  rights  of  way  of 
the  two  railroads,  and  then  upon  the  eastern 
side,  or  side  toward  the  boulevard,  instead 
of  making  the  approach  a  continuous  straight 
line  with  the  crossing,  to  curve  it  and  bring 
It  down  to  the  boulevard  with  a  4  per  cent, 
grade,  thus  slightly  extending  the  length  of 
the  approach,  and  so  enabling  the  stipulated 
grade  to  be  obtained.  That  presented  a 
proposition,  however,  which  appears  to  have 
been  entirely  novel  to  the  parties  to  this  pro- 
ceeding at  the  time  when  it  was  presented, 
and  is  not  one  which  the  court  can  decree,  for 
the  reason  that  it  would  amount  to  a  new 
contract  between  the  parties,  involving  a 
very  different  method  of  approach,  and 
which,  however  it  might  commend  itself  to 
the  parties  as  a  [>osBlble  solution  of  an  un- 
fortunate situation,  la  not  a  matter  upon 
which  their  minds  had  ever  met,  and  the 
court  cannot,  under  bill  for  specific  perform- 
ance, make  a  contract  for  the  parties  other, 
and  different  from  that  which  they  them- 
selves had  made,  and  then  decree  Its  enforce- 
ment. 

From  what  has  been  said  it  follows  that 
the  decree  of  the  circuit  court  of  Baltimore 
dty,  from  which  the  appeal  In  this  case  was 
taken,  most  be  reversed,  and  the  cause  re- 
manded for  the  ascertainment  by  the  chan- 
cellor of  the  compensation  proper  to  be 
awarded  to  the  complainants  for  the  depriva- 
tion they  have  suffered,  and  will  continue  to 
suffer,  by  reason  of  the  nonconstruction  of 
the  crossing ;  such  determination  to  be  made 
upon  the  evidence  already  taken,  but  with 
leave  to  either  party  to  take  further  proof. 
If  they  so  desire,  upon  the  question  of  the 
amount  of  compensation  to  be  awarded,  and 
with  the  opportunity  to  them,  if  they  shall 
BO  agree,  to  adopt  a  crossing  In  the  manner 
suggested  by  the  witness  Wlcfcea,  or  such 
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other  form  as  the  parties  hereto  may  agree 
upon. 

Decree  reversed,  and  case  remanded  for 
further  proceedings  In  accordance  with  this 
opinion,  with  costs  to  the  appellants. 


THIESS  T.  THIESS.  (No.  8.) 
(Court  of  Appeals  of  Maryland.   Dec  2,  1014. 
Behearing  Denied  Jan.  20,  1916.) 

1.  DiTOBCB  (5  lOS*)  —  Actions  —  BiTBDKiT  or 
Peoof. 

One  spouse  seeking  divorce  on  account  of 
the  adultery  of  the  other  has  the  burden  of  prov- 
ing it 

[Ed.  Note.— For  other  cases,  see  DiTOrce, 
Cent  Dig.  H  354r^;  Dec.  Dig.  {  109.*] 

2.  DivoBCE  (8 109*)— AcnoNB— Presumptions. 

The  presumption  of  innocence  prevails  in 
civil  cases.  Hence  adultery  by  a  spouse  must  be 
proven  by  clear  and  satisfactory  evidence. 

tEd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  854-364;  Dee.  Dig.  |  100.*] 

8.  DivoscB  (S  120*)— Aonons— EviDENCX. 

Evidence  held  insufficient  to  show  a  hos- 
band's  adultery, 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  SI  411-441.  454;  Dec.  Dig.  fi  129.*] 

Appeal  from  Clrcolt  Court  of  BalUmoze 
City;  Henry  Dulfy,  Judge. 

"To  be  offldaUy  reported!" 

BUI  by  Mary  a  Thless  against  liambert 
H.  Thlesa.  From  a  d^ree  tar  complainant, 
defendant  appeals,  Beversed,  and  bill  dis- 
missed. 

Argued  before  BOTD,  0.  J.,  and  BBISCOE, 
BUBKE,  THOMAS,  FATTISON,  V^NEB, 
STOCKBRIDGB,  and  CONSTABLE^  JJ. 

*  George  W.  Cameron,  of  Baltimore,  for  ap- 
pellant. Gharlee  Lee  Merrlken,  of  Balti- 
more, tor  appellee. 

BRISCOE,  J.  The  bill  in  this  case  was 
filed  on  the  12th  of  February,  1913,  by  a  wife 
against  her  husband,  for  a  divorce  a  vinculo 
matrimonii,  on  the  ground  of  adultery.  By 
the  fourth  paragraph  of  the  bill,  It  Is  aver- 
.  red  that  the  plaintlfT  ever  since  her  marriage 
has  conducted  herself  as  a  chaste,  dutiful, 
and  aftectionate  wife,  but  that  the  defeudaut, 
Lambert  H.  Thiess,  on  divers  occasions,  has 
assaulted  and  beat  ber;  that  heretofore,  to 
wit  on  or  about  the  8th  day  of  July,  1912, 
she  discovered  that  her  husband  had  been 
consorting  with  lewd  and  abandoned  women ; 
and  that  from  and  after  this  date  she  refus- 
ed to  live  with  him,  and  that  her  separation 
has  continued  since  that  date.  By  the  fifth 
paragraph,  It  is  averred  that  on  or  about  the 
8th  day  of-  July,  1012,  suspicions  which  she 
had  previously  entertained  respecting  the 
condact  of  her  husband  were  confirmed,  and 
on  or  about  this  date  she  discovered  that 
her  husband  had  committed  the  crime  of 
adultery  with  one  Anna  Vitak  and  other  lewd 
and  abandoned  women  whose  names  are  un- 
known; that  she  had  not  lived  with  her 
husband  since  the  discovery  of  the  adulteries 


and  has  not  condoned  or  forgiven  his  of- 
fenses. The  btll  then  prays  for  a  divorce  a 
vinculo  matrimonii,  on  the  ground  of  adul- 
tery, the  care  and  custody  of  the  Infant  chil- 
dren, their  support  by  the  husband,  perma- 
nent alimony,  and  for  general  relief.  On  the 
24th  of  February,  1013,  the  defendant  an- 
swered the  bill,  denying  the  allegation  that 
he  had  been  guilty  of  the  acts  of  adultery  as 
charged  In  the  bill,  and  also  denying  each 
and  all  the  material  averments  contained 
therein.  By  the  fourth  imra graph  of  the  an- 
swer, It  is  alleged  that  any  stroffllee  of  the 
plaintiff  to  support  eltlwr  faeiself  w  the  diil- 
dren  are  entirely  the  result  of  ber  own 
wishes  and  determlnatloD,  since  aa  the  date 
ther^  stated  this  defendant  was  drlv^ 
from  the  home  that  had  hwa  bought  and 
paid  for  by  the  efforts  of  the  defendant  and 
given  to  the  plalntUC,  and  at  that  time  he 
was  Informed  by  the  plaintiff  that  she  want- 
ed neither  his  presence  nor  his  support;  that 
it  has  always  been  his  desire  to  live  with  and 
support  the  plaintiff  and  Ids  dilldren,  and 
Is  now  his  desire,  but  that  be  Is  restrained 
from  so  doing  tbe  plaintiff.  The  fifth 
paragraph  of  tbe  answer  furUier  avers  that 
In  addition  to  tbe  premises  2106  East  Madi- 
son street,  which  was  bought  by  the  defend- 
ant and  glvm  to  tbe  plaintiff  some  time  ago, 
that  recently  the  plaintiff  has  acquired  the 
premises  2122  East  Monument  street,  where 
she  is  conducting  a  groeeiy  store  to  advan- 
tage and  profit  The  case  was  beard  upon 
bill,  answer,  and  proot  and  from  a  decree  of 
the  circuit  conrt  of  Baltimore  city  granting 
an  absolute  dlv(»ce,  permanent  allmoiy,  and 
the  custody  of  the  <adldren,  this  appeal  has 
been  taken. 

The  plaintiff  and  defendant  were  married 
on  the  22d  day  of  June,  18&T,  In  the  city  of 
Baltimore,  and  lived  together  as  husband  and 
wife  until  the  8th  day  of  July,  1912.  Upon 
this  last-named  date,  after  a  violent  and  txir- 
bulent  Interview  between  the  parties;  result- 
ing in  an  announcement  by  the  wife  that  she 
would  not  live  with  him  longer,  the  defend* 
ant  left  the  home,  and  they  have  not  lived 
together  since.  The  lasue  of  the  marriage 
consists  of  five  children,  the  oldest  being 
about  18  years,  and  tbe  youngest  about  8 
years. 

[1,2]  The  single  question  In  the  case  Is 
whether  the  charge  of  adultery  as  alleged  in 
tbe  plalutlfF's  bill  is  sustained  by  the  proof, 
as  disclosed  by  the  record.  In  other  words, 
whether  the  plaintiff  has  met  the  burden  of 
proof,  required  lu  such  cases,  to  entitle  her 
to  the  relief  sought  by  her  bill. 

It  is  conceded  that  there  Is  no  direct  proof 
whatever  of  the  commission  of  adulterous  in- 
tercourse between  the  defendant,  and  the 
corespondent  Anna  Vitak;  but  It  ia  con- 
tended that  there  are  such  facts  and  circum- 
stances proved  by  the  record  as  to  lead  to 
tbe  conclusion  of  guilt  "by  fair  iiiferen(»,  as 
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a  neceasaiT  codcIubIoil*'  The  general  niles 
of  law  concerning  cases  of  thia  character 
have  beeoi  announced  by  the  dedslona  of  this 
court,  and  cannot  admit  of  any  dlapute. 
Kremelberg  t.  Kremelberg,  62  Md.  553 ;  Shiir 
feldt  T.  Sbufeldt,  86  Md.  520,  SO  Aa  416; 
Rasch  V.  Kascb,  lOt  Md.  G04,  66  AtL  499; 
Kobblns  T.  Bobbins,  121  Md.  695,  89  Ati.  1185 ; 
Marshall  t.  Marshall,  122  Md.  694,  91  Atl. 
1067.  In  Kremelberg'8  Case,  supra,  this 
conrt,  following  the  rules  established  by  the 
English  Ecclesiastical  Courts,  said: 

"The  burden  of  proof  is  upon  the  complain- 
ant, and  the  evidmce  must  establirii  affirmatiTe- 
ly  that  actual  adultery  was  committed,  since 
□othiug  less  than  the  carnal  act  itself  can  la? 
the  foundation  of  a  divorce  for  adultery.  Direct 
proof,  that  is.  the  evidence  of  eyewitneaNS,  is 
not  reqnbwd,  for  saeh  ia  the  nature  of  the  of- 
fense and  the  secret  and  clandestine  manner  in 
which  it  is  committed,  that  proof  of  this  kind  is 
in  most  cases  unattainable;  jet,  where  it  is 
sought  to  be  inferred  from  circumstances,  the 
latter  must  lead  to  the  conclusion  of  guilt  by 
fair  inference,  as  a  necessary  conclusion." 

All  <j£  the  decisions  declare,  and  the  text- 
writers  hold,  that  the  presumption  of  inno- 
cence obtains  in  civil  as  well  as  in  criminal 
cases  where  the  Issue  involves  a  chaise  of 
moral  turpitude.  Mr.  Jones,  In  his  work  on 
Evidence,  says,  when  fraud  or  criminal  con- 
duct Is  Imputed,  the  decisions  are  to  the  ef- 
fect that  something  more  than  a  mere  pre- 
ponderance of  evidence  must  be  produced  and 
that  the  proof  must  be  clear  and  satisfactory. 
And  In  tills  he  is  supported  by  numerous  de- 
cisions of  this  and  other  courts.  Conner  t. 
Groh,  90  Md.  674,  46  AtL  1024;  Laloue  T. 
U.  S.,  164  U.  S.  265,  17  Sup.  Ct  74,  41  L.  Ed. 
425;  U.  S.  V.  American  Tel.  Co.,  187  U.  S. 
224,  17  Sup.  CL  809,  42  L.  Ed.  144.  It  has 
been  repeatedly  decided  in  this  it&te  that  in 
cases  of  this  kind  courts  will  not  grant  a  di- 
vorce a  vinculo  matrimonii  except  upon  clear, 
unequivocal,  and  convincing  proof,  and  upon 
a  state  of  facts  tliat  satisfactorily  establlahes 
the  guilt  of  the  defendant 

[3]  Turning  now  to  the  record  in  this  case, 
and  examining  the  whole  evidence,  we  are 
not  satisfied  that  the  plaintiff  has  made  out 
a  case,  under  the  requirements  of  the  eat&b- 
lished  rules  that  entitle  her  to  the  relief 
sought  by  the  bill. 

There  are  two  alleged  facts,  circumstances, 
or  inddents  relied  upon  by  the  plaintiff  to 
sustain  her  claim  as  to  the  guUt  of  the  de- 
fendant: 

First,  the  witness  Elizabeth  Glance  testi- 
fied that  she  resided  at  726  South  Dallas 
street,  and  that  she  knew  Annie  Vitak,  who 
lived  next  door  to  her,  on  the  same  street 
(No.  724  Dallas  street) ;  that  she  had  seen 
the  defendant  and  Annie  together  several 
times.  In  answer  to  the  following  questions, 
she  testified  as  follows: 

"14  Q.  Has  he,  the  defendant,  ever  spent  all 
night  at  the  house  724  South  Dallas  street?  A. 
He  certainly  has.  16  Q.  Can  you  tell  us  of  any 
of  these  occasions?  A.  He  came  there  in  the 
evening  and  stayed  all  ni^ht  around  Christmas 
time,  and  about  six  or  agtit  weeks  a^  when 


that  fire  was  in  the  alley  he  stayed  there  aD 
night  16  Q.  Were  there  an?  otlier  occasions 
that  you  can  recollect  that  he  stayed  there  all 
night  at  the  house  724  South  Dallas  street? 
A.  No,  sir." 

Secondly,  the  witness  lizzie  Ruminsfee, 
who  resided  on  the  second  floor  of  the  house 
No.  724  Dallas  street,  in  answer  to  the  ques- 
tion, "Have  you  ever  seen  the  def^dant  at 
the  Vltak  house  at  night?"  said: 

"One  night  a  fire  broke  out  and  it  was  about 
2  o'clock,  and  he  ran  out  to  see  the  fire.  It 
was  on  a  Saturday  night" 

She  also  testified  that  she  had  seen  him  at 
the  house  on  other  occasions,  but  had  never 
seen  anything  improper  going  on  between 
them. 

There  were  four  other  witnesses  examined 
on  the  part  of  the  plaintiff ;  but  as  their  tes- 
timony has  no  direct  bearing  upon  the  ma- 
terial Issue  sought  to  be  established,  we  find 
It  unnecessary  to  go  into  an  extended  review 
of  it 

It  will  be  seen;  upon  an  examination  of 
the  record,  that  the  testimony  of  the  two 
witness^  (Glance  and  Rumlnske)  as  to  the 
presence  of  the  defendant  at  the  corespond- 
ent's home,  on  the  dates  and  on  the  occa- 
sions testified  to  by  them.  Is  not  only  direct- 
ly In  conflict  with  that  of  the  defendant  him- 
self, but  also  in  conflict  with  the  evidence 
given  by  the  defendant's  witnesses  Caltrider 
and  Caska.  The  whole  evidence  on  the  part 
of  the  plaintiff,  when  considered  In  connec- 
tion with  the  evidence  on  the  part  of  the  de- 
fendant, is  not  sufficient  in  our  Judgment 
to  establish  the  plaintiff's  ca»e  as  required 
by  the  rules  of  law,  herein  stated  by  us. 
While  the  visits  of  the  defendant  as  a  mar- 
ried man,  to  the  home  of  the  corespondent 
a  married  woman,  may  be  open  to  criticism 
and  censure,  yet  they  are  not  sufficient 
standing  alone,  under  the  facts  of  this  case, 
to  constitute  proof  of  adultery  or  to  estab- 
lish adulterous  relations  between  the  parties, 
on  the  8th  of  July,  1912,  as  charged  by  the  ' 
bill.  It  is  well  settled  that,  where  the  facts 
relied  on  to  prove  adultery  may  as  well  im- 
port Innocence  as  guilt  they  must  be  held  to 
import  innocence.  The  burden  of  proof  rests 
upon  the  plaintiff,  in  cases  of  this  character, 
to  establish  the  existence  of  the  crime  as 
charged.  The  proof  must  be  clear,  satisfac- 
tory, and  convincing  to  overcome  the  pre- 
sumption of  innocence  and  to  establish  adul- 
terous Intercourse  between  the  parties.  Jones 
on  Evidence,  S  195;  14  Cyc.  681  and  684,  and 
cases  there  dted. 

The  language  of  Judge  Stockbridge  in 
Marshall  v.  Marshall,  in  122  Md.,  is  applica- 
ble In  this  case.  Certain  it  is  that  the  proof 
adduced  by  the  plaintiff  In  support  of  her 
charges  fftlls  far  short  of  what  would  be  ex- 
pected in  the  way  of  proof  in  any  other 
character  of  case,  and  the  granting  of  a  de- 
cree upon  such  proof  would  be  to  relax  mate- 
rially the  rules  which  have  always  obtained 
In  Maryland  in  divorce  cases.  This  court, 
however,  la  not  to  be  understood  as  saying 
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that  the  defendant  Is  gnllttess  of  that  which 
is  alleged  against  him,  only  that  the  proof 
as  adduced  falls  short  of  what  Is  required 
as  sufficient  basis  upon  which  to  dissolve  a 
marriage  tie  and  sever  a  relation  which  has 
existed  for  more  than  a  quarter  of  a  cen- 
tury. 

For  the  reasons  stated  we  cannot  concur 
in  the  conclusion  reached  by  the  learned 
court  beJow,  on  the  record  In  this  case,  so 
the  decree  of  the  court  below  will  be  revers- 
ed, and  the  bill  dismissed. 

Decree  reversed,  and  bill  dismissed,  with 
costs. 


COPELAND  V.  EXETER,  H.  A  A.  ST.  . 
RT.  CO. 

(Sniweme  Court  of  New  Hampshire.  Bocking- 
ham.  Jan.  6,  1915.) 

1.  Negligence  (g  85*)— Contbibutobt  Nbo- 

LIQENCE— ChILDBEN. 

A  child  two  years  and  nine  months  old, 
being  too  young  to  exercise  care  for  his  own 
safety,  could  not  b«  guilty  of  contribufbiy  negli- 
gence, 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  121-128;  Dec.  Dig.  {  8S.*] 

2.  RAiLBOAns  400*)— Actions  vob  Iitjubies 

— QPESTIONS  FOE  JUBT. 

In  an  action  for  injuries  to  a  child  struck 
by  an  electric  car,  evidence  held  tnaufficient  to 
make  a  question  tor  the  jury  as  to  the  motor- 
man's  negligence  after  he  saw  the  child,  or  in 
not  discoveriug  the  child  sooner  than  he  did. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1366-1381 ;  Dec.  Dig.  {  400.*] 

3.  RaILBOADS  ({  372*)— LlABILITT  FOB  INJTJ- 

BiES— Negligence— Rate  op  Speed. 

Where  an  electric  car  was  running  in  a 
sparsely  settled  neighborhood,  passing  a  house 
in  which  small  children  lived,  on  a  downgrade 
of  about  4  per  cent.,  and  approachiDg  a  drive- 
way about  130  feet  from  the  house  which  was 
unplanked,  unused,  and  covered  with  grass,  and 
which  could  be  seen  for  a  long  distance,  where 
the  motorman  had  never  seen  children  on  or  near 
the  track,  and  children  were  not  accustomed 
to  play,  due  care  did  not  require  the  motorman 
to  reduce  the  speed  of  the  car  to  4  or  6  miles 
an  hour,  though  its  speed  of  12  to  16  miles  an 
hour  made  it  impossible  to  stop  It  after  a  child 
rose  up  from  behind  grass  or  bushes  and  came 
along  side  the  track. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  gS  1267-1269,  1271-1274 ;  Dec.  Dig. 
I  372.-] 

Transferred  from  Superior  Court,  Rock- 
Ingham  County. 

Case  for  negligence  by  Hattle  M.  Copeland, 
guardian,  against  the  Exeter,  Hampton  & 
Amesbury  Street  Railway  Company.  There 
was  a  trial  by  Jury  and  a  verdict  for  plain- 
tiff,  and  the  case  was  transferred  from  the 
superior  court  on  defendants*  exceptions  to 
the  denial  of  motions  for  a  nonsuit  and  a  di- 
rected verdict  Exceptions  sustained,  ver- 
dict set  aside,  and  rerdlct  and  Judgment  en- 
tered tor  defiendanta. 

July  31«  1913.  the  plalntlflrB  ward,  a  boy 
two  years  and  nine  months  old,  was  struck 


and  Injured  by  the  defendants'  dectrlc  car 
which  was  passing  the  i^intUTs  premises 
on  a  trip  from  Smlthtown  to  Hampton.  The 
evidence  tended  to  prove  that  the  accident 
happened  at  what  is  known  as  the  lower 
driveway,  which  Is  about  130  feet  from  the 
plalntlfTs  hOTise  and  runs  across  the  car 
track  to  her  premises.  At  the  time  of  the 
accident  it  was  unplanked  and  grassed  over, 
and  there  was  no  evidence  of  its  use  for  any 
purpose.  Some  grass  or  small  bushes  grew 
by  the  side  of  the  driveway  a  few  feet  from 
the  track.  A  motorman  can  see  the  lower 
driveway  for  a  long  distance  as  a  car  ap- 
proaches It  from  Smlthtown.  Nearer  the 
plalntlfTs  house  Is  a  used  and  planked  way, 
known  as  the  upper  driveway,  which  leads 
across  the  track  to  her  premises.  Some  dis- 
tance below  the  lower  driveway,  at  tiie 
Brown  place.  Is  a  blind  driveway  where  cars 
were  run  very  slowly.  The  neighborhood  la 
sparsely  settled.  As  the  car  passed  the  upper 
driveway  Just  before  the  accident,  it  was 
running  from  12  to  15  miles  an  hour  on  a 
downgrade  of  about  4  per  cent.  The  power 
was  shut  off,  and  the  brakes  were  turned  up 
so  that  the  shoes  were  rubbing  the  wheels. 
The  motorman  had  the  car  under  control, 
and  was  reducing  the  speed  somewhat  on 
account  of  the  blind  driveway  at  the  Brown 
place.  When  the  car  was  nearly  opposite  the 
Copeland  house  the  motorman  saw  a  small 
gin  In  the  field  at  the  lower  driveway,  about 
20  feet  from  the  track,  and  sounded  the 
gong.  Immediately  afterward  he  saw  a 
small  boy  rise  up  from  behind  the  grass  or 
bushes  fringing  the  driveway  and  come 
alongside  the  track.  As  soon  as  he  saw  the 
boy,  the  motorman  rung  the  gong,  shouted, 
reversed  the  power,  set  the  brakes,  and  con- 
tinued to  shout  and  sound  the  gong  until  the 
child  was  struck.  He  did  everything  possible 
to  stop  the  car  before  It  reached  the  child. 
When  be  first  saw  the  boy,  the  car  was  from 
3S  to  06  feet  from  the  place  where  he  was 
struck.  An  electric  car  like  the  one  In  ques- 
tion, running  from  12  to  16  miles  an  hour  on 
a  downgrade  of  4  per  cent.,  can  be  stopped 
in  75  or  80  feet.  If  everything  works  favor- 
ably. Small  children  lived  at  the  plalntlfTs 
house;  but  the  motorman,  who  had  worked 
on  the  line  for  several  years,  had  never  seen 
the  injured  child,  or  any  children,  on  or  near 
the  track  at  tbe  place  where  the  accident 
happened,  and  there  was  no  evidence  that 
children  were  accustomed  to  play  (a  had 
played  there. 

William  H.  Steeper,  of  Exeter,  for  plaln- 
tifF.  Eastman,  Scammon  &  QardneTf  of  Exe- 
ter, tor  defendants. 

FLUMMER,  J.  [I]  Tbe  Jury  were  In- 
structed, without  exception,  that  there  was 
no  evidence  of  negligence  on  the  pftrt  of  tb» 
defendants,  except  as  regarded  the  conduct 
of  the  motorman.   Tbe  plaiutUTa  ward,  be- 
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ing  too  yoons  to  exordae  care  for  bis  own 
safety,  cannot  be  gnllty  of  contrlbotoiy  n^ 
llgence.  Carney  t.  Ballway,  72  N.  H.  864,  67 
AH.  218.  I^berefore,  tbe  exertions  to  tbe 
doilal  ot  tbe  defendants*  motions  for  a  non- 
salt  and  for  tbe  direction  of  a  verdict  In 
tbelr  favor  present  the  sole  qaestlon  wheth- 
er, In  the  whole  case,  there  la  any  substantial 
evidence  tending  to  prove  that  the  motorman 
was  ne^lgent  at  the  time  of  the  accident. 
Bnmham  BaUroad,  69  N.  H.  280.  46  AtL 
663. 

[2]  It  is  apparent  that  there  Is  no  evidence 
npon  which  It  conld  be  found  that  the  con- 
duct of  the  motorman  was  at  tanlt  after  he 
saw  the  child;  for  as  soon  as  he  saw  him 
he  shouted,  rang  the  gong,  reversed  the  pow- 
er, and  set  the  brakes,  and  continued  shout- 
ing and  ringing  tbe  gong  until  the  child  was 
struck.  He  did  everything  he  conld  to  avoid 
the  accident  When  he  first  saw  tbe  chUd, 
the  car  was  36  to  66  feet  away,  running  on  a 
downgrade  of  about  4  per  cent  at  the  rate  of 
12  to  15  miles  an  hour,  and  It  Is  not  con- 
tended that  a  ear  going  at  that  rate  of  speed 
on  such  a  grade  can  be  stopped  In  less  than 
75  or  80  feet,  and  at  that  distance  only  when 
everything  works  favorably;  so,  notwith- 
standing the  motorman  did  everything  In 
his  power  to  stop  the  car  before  it  struck  the 
child,  It  was  Impossible  for  blm  to  do  so. 
The  testimony  also  shows  that  the  motorman 
was  not  negligent  In  not  discovering  the ; 
child  sooner.  It  appears  that  just  before  he 
saw  him  be  saw  a  little  girl  in  the  lower 
driveway  some  20  feet  from  the  electric  car 
track,  and  rang  the  gong  to  give  her  warn- 
ing. This  demonstrates  that  he  was  alert 
and  attentive  to  his  duty  at  tbe  time,  and 
Indicates  that  he  was  looking  ahead  of  him 
to  the  lower  driveway ;  and,  if  the  little  boy 
had  been  in  sight  sooner,  he  would  have  seen 
him,  aa  he  did  the  little  girl.  Without  doubt 
the  little  boy  was  sitting  or  lying  down  be- 
hind the  bushes  or  grass  that  was  by  the 
side  of  the  driveway,  and  when  he  rose  up  or 
came  from  behind  the  bushes  or  grass  the 
motorman  saw  him. 

[31  The  plaintiff  claims  In  her  brief  that 
the  evidence  warranted  a  finding  either  that 
the  motorman  discovered  the  child  in  a  place 
of  danger  when  about  160  feet  away,  or  that 
with  the  car  going  at  the  rate  It  was,  he 
ought  to  have  discovered  the  child  In  time  to 
stop.  The  plaintiff  fails  to  point  out  any 
evidence  that  would  warrant  any  auch  find- 
ings, and  no  such  evidence  Is  in  the  case.  It 
Is  not  understood  to  be  seriously  contended 
that  the  jury  would  be  warranted  on  the 


evidence  In  finding  tbat  the  motorman  was 
negligent  in  not  stopping  tba  car  before  It 
struck  the  child,  or  that,  In  tbe  exercise  of 
reasonable  care  he  should  have  seoi  him 
sooner,  but  that  he  should  have  been  running 
the  car  at  such  a  rate  of  speed  tbat  he  could 
have  stopped  before  striking  the  child,  and 
tbat  npon  this  ground  the  Jury  were  war- 
ranted In  returning  a  verdict  for  the  plain- 
tiff. There  Is  no  evidence  presented  to  show 
at  what  rate  of  speed  the  car  ^ould  have 
been  goli^  In  order  for  It  to  have  been  stop- 
ped after  the  child  was  seen,  and  before  be 
was  struck,  or  In  86  to  65  feet  Tbe  plaln- 
tlfr  assumes  that,  If  the  car  bad  been  going 
4  or  6  miles  an  hour,  It  could  have  been 
stopped  In  time  to  bare  averted  the  accident 
Q^iklng  that  assumption  as  correct  conld  It 
be  found  Oiat  tbe  car  abonld  have  been  run 
at  tbat  rate  of  BPeed  where  the  accident  oc- 
curred? Tbe  motorman  was  running  his 
car  In  a  sparsely  setUed  neighborhood,  pass- 
ing the  plaintiff's  house  In  which  small  chil- 
dren lived,  on  a  downgrade  of  about  4  per 
cent,  and  approaching  a  driveway  some  130 
feet  from  tbe  bouse,  which  was  nnplanked, 
unused,  and  covered  with  grass,  that  he 
could  see  for  a  long  distance,  where  he  had 
never  seen  any  children  on  or  near  the 
track,  and  where,  so  far  as  appears,  children 
were  not  accustomed  to  play. 

The  situation  disclosed  by  these  facts  did 
not  demand  such  precaution  as  the  plaintiff 
claims,  for  the  motorman  had  no  reason  to 
apprehend  that  small  children  might  be  in 
a  position  of  danger  at  the  driveway,  or, 
even  If  they  were,  that  he  might  not  be  able 
to  see  them  in  time  to  prevent  an  acddeut. 
If  the  place  of  the  accident  had  been  at  a 
blind  driveway,  planked  and  in  use,  situated 
near  a  house  in  a  thickly  settled  neighbor- 
hood where  children  were  accustomed  to 
play,  there  would  be  ground  for  the  plain- 
tiffs contention;  but,  with  the  circumstanc- 
es as  they  were,  it  could  not  be  found  that 
due  care  required  tbe  running  of  the  car  at 
4  or  6  miles  an  hour,  or  a  littie  faster  than 
a  person  would  go  at  a  brisk  walk.  Such  a 
requirement  at  the  place  of  the  accident  and 
at  places  equally  dangerous  would  undoubt- 
edly render  the  operation  of  the  defendants* 
railway  Impracticable.  The  accident  was  un- 
avoidable. It  was  caused  by  the  unexpected 
and  thoughtiess  act  of  a  young  child,  for 
which  the  defendants  were  In  no  way  re- 
sponsible. 

Exceptions  sustained;  verdict  set  aside; 
verdict  and  judgment  for  the  defendants. 
All  concur. 
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TOWN  OF  BOW  et  aL  t.  FARBAlfD,  State 
TreaBurer. 

(Supreme  Conrt  of  New  HampebiTe.  Uerri- 

■  mack.   Jazu  S,  1016.) 

1.  Taxation   (8  40*)— CoNsnTunoNAi.  Rk- 

QUIBEMENTB— EQUAUTT  AND  UNIFOBMITX. 

Whether  a  tax  is  equal  and  proportional, 
within  Const,  pt  2,  art.  5,  authorizing  the  gen- 
eral court  to  impose  and  levy  proportional  and 
reasonable  assessments  and  taxes,  depends  upon 
whether  a  taxpayer's  property  is  valued  at  the 
same  per  cent,  of  its  true  value  as  all  other  tax- 
able property  in  the  taxing  district. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §|  68-89 ;  Dec.  Dig.  }  40.*] 

2.  Taxation  (S  49*)  — CoNsimmowAL  Rx- 

QUIBEMBNTS— TlU£  OF  LETT. 

Under  Const,  pt  2,  art  5,  requiring  taxes 
to  be  proportional  and  reasonable,  and  article 
6  providing  that,  in  order  that  assessments  may 
be  made  with  equality,  there  shall  be  a  valua- 
tion of  the  estates  within  the  state  once  in  every 
five  years  at  least  and  as  much  oftener  as  the 
general  court  shall  order,  a  taxpayer  has  no 
right  relative  to  the  time  within  which  property 
shall  be  valued  for  the  purpose  of  assessing  a 
tax,  except  to  have  It  valued  within  a  reason- 
ftble  time  before  tbe  assessment  of  the  tax,  and 
it  vras  not  anreasooable  to  base  an  assessment 
in  February,  1014,  on  a  valuation  made  in 
April,  1912. 

[Ed.  Note.— Far  other  cases,  see  Taxation, 
Cent.  Dig.  H  116-124;  Dec.  Ug.  f  49.*] 

3.  CONOTITUTIONAL  LaW  Q  70*)— TaXATIOH— 
liBOISLATIVB  POWEB. 

What  constitutes  a  reasonable  time  before 
tbe  assessment  of  a  tax  for  the  valuing  of  prop- 
erty for  the  purpose  of  assessing  the  tax  is  a 
question  of  fact  for  the  Legislature,  and  the 
only  question  of  law  for  the  court  is  whether  all 
fair-minded  men  must  agree  that  the  time  fixed 
is  unreasonable. 

[Ed,  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  H  129-132.  137;  Dec.  Dig.  g 
70.*] 

4.  Injunction  (J  I*)— Nature  op  Rkmedt— 

DlBCRETION. 

Whether  an  injunction  shall  issue  rests  in 
the  discretion  of  the  court 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  S  1 ;  Dec  Dig.  g  1.*] 

5.  Taxation  (5  608*)— Enjoining  Coixection 
OP  Tax— Gboundb. 

The  collection  of  a  tax  assessed  in  Febru- 
ary, 1014,  will  not  be  enjoined  on  the  ground 
that  it  should  have  been  based  on  the  apportion- 
ment of  1011  instead  of  that  of  1913,  on  which 
all  other  taxes  in  the  state  were  based,  even 
though  the  court  has  power  to  enjoin  it,  as  it 
would  be  unreasonable  to  exercise  such  power. 

[Ed.  Note.— For  other  cases,  see  TaiatioB, 
Cent  Dig.  §§  1230-1241 ;  Dec  Dig.  |  608.*] 

Transferred  from  Superior  Court,  Merri- 
mack County ;  Branch,  Judge. 

Proceeding  by  the  Town  of  Bow  and  others 
against  George  E.  Farraud,  State  Treasurer, 
alleging  that  the  state  tax  assessed  against 
the  town  for  tbe  year  1014  la  more  than  Its 
Just  share  of  the  public  expense,  and  prayiiiR 
that  the  warrant  be  corrected  and  that  the 
defendant  be  enjoined  from  collecting  so  much 
of  the  tax  as  is  Illegal.  Transferred  with- 
out a  ruling.    Case  discharged. 


Robert  W.  Upton,  of  Concord,  for  plain- 
tiffs. James  P.  Tuttle,  of  Manchester,  Atty. 
Gen.,  for  d^endant 

YOXJNO,  3.  Tbe  plalntUEs  contend  that 
the  asseeament  is  Illegal  because  tbe  tax  Is 
<1)  nnequal  and  ^  based  cm  the  apportlon- 
ment  of  1918. 

[1]  There  was  snbstantlally  less  taxable 
property  In  Bow  In  Febmary,  1914.  when 
this  tax  was  assessed,  than  Ui  April,  1912, 
wh&n  the  valnatioa  on  wbdcb  tbe  assessment 
Is  based  was  made;  and  the  jdalntUb  con- 
tend tbat  tbe  assessment  Is  for  this  reason  In 
conflict  with  the  provision  of  lurt  2,  art  6, 
of  tbe  CoDstitutlon,  which  requires  taxes  to 
be  equal  and  proportlonaL  This  tax  is  not 
unequal,  within  the  meaning  of  that  provl- 
sion.  unless  tbe  pn^perty  in  a  taxii^  district 
must  be  valued  as  of  tbe  day  tbe  tax  Is  as- 
sessed, for  it  is  ordinarily  held  that  the  test 
to  determine  whether  a  tax  is  equal  and 
proportional  is  to  Inquire  whether  the  tax- 
payers' proi>erty  was  valued  at  the  same  per 
cent,  of  its  true  value  as  all  the  taxable 
property  in  tbe  taxing  district  Clark  v. 
Middleton,  74  N.  H.  188,  66  AtL  115 ;  Boston 
&  Maine  R,  R.  v.  Franklin.  76  N.  H.  450,  84 
Atl.  44.  In  other  words,  unless  a  person  Is 
entitled  to  have  his  property  valued  as  of 
the  day  the  tax  la  assessed,  he  cannot  com- 
plain of  the  Inequality  of  his  tax  if  bis  prop- 
erty Is  valued  at  tbe  same  time  and  at  tbe 
same  per  cent  of  Its  true  value  as  all  the 
property  in  tbe  taxing  district. 

[2,  3]  There  Is  no  provision  of  the  Constitu- 
tion wlilch  requires  property  to  be  valued  as 
of  the  day  tbe  tax  is  assessed  (Const  pt  2, 
art  6) ;  and  It  is  obvious  that,  in  so  far  as 
the  state  tax  Is  concerned,  that  would  be  an 
impossibility.  Therefore,  If  a  taxpayer  has 
any  rights  which  tbe  Legislature  Is  bound  to 
respect,  relative  to  tbe  time  within  which 
property  shall  be  valued  for  the  purpose  of 
assessing  a  tax,  the  most  he  can  insist  upon 
is  that  tbe  property  shall  be  valued  within  a 
reasonable  time  before  the  tax  la  assessed. 
What  constitutes  such  a  time  is  a  question 
of  fact  for  the  Legislature.  Consequently 
the  only  question  of  law  on  this  branch  of 
the  case  Is  whether  the  court  can  say  all 
fair-minded  men  must  agree  that  It  is  un- 
reasonable to  base  an  assessment  on  a  valua- 
tion made  two  years  earlier.  Instead  of  tbe 
court  being  able  to  say  that  all  fair-minded 
men  must  so  agree,  It  can  say  tbat  they  must 
agree  that  tbat  Is  the  reasonable  thing  to 
do. 

[4,  6]  It  win  not  be  necessary  to  consider 
whether  tbe  court  can  revise  the  action  oi 
the  defendant  In  assessing  this  tax,  and  en- 
join its  collection  if  the  assessment  should 
have  been  based  on  the  apportionment  of 
1911,  instead  of  on  the  apportionment  of 
1013,  for  the  question  whether  an  injunc- 
tion shall  issue  rests  in  tbe  discretion  of  the 
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court  First  Nat  Bank  v.  Savings  Bank,  71 
N.  H.  647,  561,  53  Atl  1017.  ConsequenUy, 
If  the  court  has  such  power,  It  will  not  exer- 
dae  11^  unless  that  Is  the  reasonable  thing 
to  do.  All  fair-minded  men  must  agree  that 
It  would  be  unreasonable  to  enjoin  the  col- 
lectioQ  of  this  tax  merely  because  It  Is  based 
on  the  apportionment  of  1918,  for  that  Is 
the  one  on  which  the  tax  assessed  against 
all  the.  other  cities  and  towns  In  the  state 
for  the  year  1914  Is  based. 
Case  discharged.  All  concur. 


BARRON  V.  DUGAN^S  ESTATE. 
(Supreme  Court  of  Vermont    Windsor.  Jan. 
16,  1916.) 

EXEODTOBS  AND  ADUINISTBATOBS  ($  221*)— 
HUSBAIfD  AND  WiFE  (|  79*)— CAPACHT  OW 
WZR  TO  COKraACT— Sbpabatb  Pbopebtt— 

Claims  against  Estate. 

Under  P.  8.  3037,  providing  that  a  married 
woman  may  make  contracts  with  any  person 
other  than  her  husband,  and  bind  herself  and  her 
separate  estate,  as  If  she  were  unmarried,  and 
be  sued  alone  thereon,  and  execution  may  isaoe 
against  her,  and  be  levied  on  her  sole  and  sepa- 
rate goods,  chattels,  and  estate,  her  capacity  to 
make  a  contract  does  not  depend  on  her  holding 
property  to  her  sole  and  separate  nse;  so  that 
claims  on  her  contract  may  be  proved  and  al- 
lowed against  her  estate,  without  any  showing 
of  her  having  had  any  separate  property,  and 
the  debt  contracted  having  cone  ta  the  benefit  of 
such  property,  or  for  her  benefit  on  the  credit 
of  such  property. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  §8  901-903^, 
1858,  1861-1863,  1865,  1866,  1871-1874,  187e; 
Dec.  Dig.  I  221;*  Husband  and  Wife,  Cent  Dig. 
n  317-^23,  829 ;  Dec  Dig.  J  79.*] 

Bxceptkma  from  Windsor  County  Court; 
Lelgfaton  P.  Slack,  Judge. 

Claim  of  Laura  A.  Barron  against  the  es- 
tate of  Roeno  Li  Dugan,  deceased,  WllUam 
C  ikaymond,  administrator,  presented  to  the 
commlsalonera  on  the  esf  te,  was  disallowed, 
and  die  appealed  to  the  cSnntj  court  There 
was  a  judgment  on  verdict  ordered  for  de- 
fendant, and  plalntliC  excepted.  Berersed 
and  remanded. 

Argued  before  POWERS,  C.  J.,  and  MUN- 
SON,  WATSON,  HASBLTON,  and  TATLOB, 
JJ. 

Davis  &  Davis,  of  Windsor,  for  plaintiff. 
William  Batchelder,  of  Woodstock,  for  de- 
fendant 

WATSON,  J.  The  claim  in  question  is  for 
services  rendered  by  the  claimant  in  caring 
for  the  intestate  within  her  last  sickness,  un- 
der a  contract  entered  into  by  the  latter, 
whereby  she  promised  to  pay  therefor.  At 
the  time  the  contract  was  made  and  the  serv- 
ices performed  the  Intestate  was  a  married 
woman,  and  substantially  all  the  property 
she  then  owned  was  the  farm  on  which  she 
and  her  husband  then  lived.  She  did  not 
hold  this  real  estate  to  her  sole  and  sepa- 
rate use,  and  therefore  her  husband  had  mar- 


ital rights  therein ;  nor  does  the  record  show 
that  she  held  any  separate  property.  She 
died,  the  husband  surviving  her.  The  claim 
was  presented  for  allowance  agaiust  her  es- 
tate, and,  the  matter  being  heard  in  the 
county  court  on  appeal,  the  claim  was  disal- 
lowed on  defendant's  objection  that,  since 
the  Intestate  was  a  married  woman  without 
separate  property  when  the  contract  was 
made,  she  was  Incapable  of  making  ttie  con- 
tract upon  which  the  claim  Is  based.  Thus 
the  question  is  presented  ^rtiether,  under  the 
statute,  the  capacity  of  a  married  woman  to 
make  a  contract  with  a  person  not  her  bus* 
band  depends  upon  her  holdliUE  property  to 
her  sole  and  separate  use. 
By  P.  S.  3037: 

"A  married  woman  may  make  contracts  with 
any  person  other  than  her  husband,  and  bind 
hersdf  and  her  separate  propertr,  in  the  same 
manner  as  If  she  were  unmarried,  and  may  sue 
and  be  sued  as  to  all  such  contracts  made  by  her, 
either  before  or  during  coverture,  without  h«r 
husband  being  Joined  m  the  action  as  plaintiff 
or  defendant,  and  execution  may  Issue  against 
her,  and  be  levied  on  her  sole  and  separate  goods, 
chattels  and  estate." 

And  by  section  8089: 

"A  married  woman  shall  not  become  surety  for 
her  hosband's  debts  except  by  way  of  mortage, 
and  shall  not  convey  or  mortgage  her  real  estate 
except  by  deed  duly  executed  by  herself  and 
husband." 

The  law  of  these  sections  was  enacted  as 
a  part  of  No.  140,  Iaws  of  1884,  and  divers 
cases,  Involving  some  features  of  It  have 
been  before  this  court  for  determination.  In 
Reed  v.  Newcomb,  59  Vt  630,  10  Atl.  593,  the 
action  was  general  assumpsit  against  hus- 
band and  wife,  and  the  questions  presented 
were  on  general  demurrer  to  the  declaration. 
It  was  held  that  the  act  of  1884  gives  a  mar- 
ried woman  power  to  make  contracts  ^vlth 
any  person  other  than  her  husband,  and  to 
bind  herself  and  her  separate  estate  in  the 
same  manner  as  If  she  were  unmarried ;  that 
this  law  removes  the  Incapacity  of  a  mar- 
ried woman  to  contract,  and  permits  her  to 
make  contracts  In  the  same  manner  and  to 
the  same  extent  as  a  feme  sole,  except  with 
her  husband,  and  enforces  them;  and  that 
this  power  so  given  her  to  contract  with  per- 
sons, not  her  husband,  is  unrestricted.  The 
demurrer  was  overruled,  and  the  declaration 
adjudged  sufficient  In  Lane  v.  Bishop  &  Co., 
65  Vt.  575,  27  Atl.  499,  the  action  was  book 
account  agaiust  husband  and  wife,  doing 
business  as  partners  in  running  a  hotel.  It 
is  there  said  that  the  act  of  1884  received 
construction  in  Reed  v.  Newcomb,  and  the 
court  quotes  with  approval  from  that  case, 
showing  the  construction  given  to  be  as  stat- 
ed above.  But  this  construction  was  subse- 
quently modified.  In  Hubbard  v.  Hubbard. 
77  Vt  73,  58  Atl.  969,  67  L.  B.  A.  960.  107 
Am.  St  Bep.  749.  12  Ann.  Gas.  315,  it  was 
held  that,  as  to  the  lands  of  a  married  wo- 
man, except  such  as  she  holds  to  her  sole 
and  separate  use,  we  are  still  living  under 
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the  common-law  rale  wbich  gives  the  bu»- 
baod  a  freehold  estate  therdn,  entitling  blm 
to  the  rents  and  profits;  that  this  estate  Is 
recognized  and  protected  by  statute,  the  wife 
being  unable  to  convey  or  mortgage  her  lands 
except  by  deed  duly  executed  by  herself  and 
her  husband;  and  that  the  basband  cannot 
be  deprived  of  his  freehold  mt&te  without 
due  process  of  law.  These  holdings  In  the 
case  last  named  have  since  been  followed  in 
Dietrich  T.  Hutchinson,  81  VL  160,  69  Atl. 
661,  and  In  Rowley  v.  Shepardson,  83  Vt 
167,  74  Atl.  1002,  138  Am.  St  Rep.  1078.  In 
the  Dietrich  Case  It  was  held  that,  as  to  the 
real  estate  of  a  married  woman,  not  held  to 
her  sole  and  separate  use,  she  cannot  deprive 
her  husband  of  hla  marital  rights  without 
his  consent,  not  even  by  statutory  author- 
ity; and  in  the  Rowley  Case,  where  the  ac- 
tion was  for  deceit  In  the  sale  <tf  a  farm,  the 
title  to  which  stood  In  the  name  of  the  de- 
fendant wife,  the  plaintiffs'  evidence  tended 
to  show  that  In  the  negotiations  for  the  pur- 
chase of  the  farm  the  defendant  husband.  In 
the  absence  of  his  wife,  made  certain  false 
representations  concerning  the  number  of 
sugar  maple  trees  standing  on  the  farm,  npon 
which  representations  the  plaintiffs  relied  in 
making  the  purchase.  In  admitting  this  evi- 
dence, the  court  below  ruled  In  effect,  that  as 
the  property  stood  In  the  name  of  the  wife 
and  was  conveyed  by  the  joint  deed  of  her- 
self and  ber  husband,  and  the  consideration 
ran  to  her  and  to  him  as  far  as  he  bad  a 
marital  interest,  she  adopted  the  representa- 
tions made  by  him  culminating  in  the  deed, 
to  which  ruling  an  exception  was  saved.  In 
disposing  of  the  question  this  court  said: 

"It  fairly  appears  from  the  record  that  the 
farm  Id  question  was  not  the  wife's  (separate 

Eroperty,  and  therefore  her  responeibiUty  la  to 
e  measured,  not  by  the  statute  enlargmg  the 
powers  of  married  women  (P.  S.  3037),  but  by 
the  common  law.  There  was  evidence  tendiug 
to  show  that  Mrs.  Shepardson  had  given  her 
husband  full  authority  to  transact  this  business 
in  her  behalf;  and  beyond  this,  asanming  the 
evidence  to  be  as  strong  as  the  plaintiffs  clnim, 
that  she  with  knowledge  of  the  representations 
made  her  hnsband  in  negotiating  the  sale  ac- 
cepted and  appropriated  the  whole  or  a  part  of 
the  consideration  money,  and  thereby  ratified 
the  sale  as  made,  yet  she  is  not  liable  at  com- 
mon law  for  the  tort,  it  being  based  upon  her 
contract,  and  not  a  tort  simplidter.  «  •  • 
For  .  at  common  law  a  married  woman  cannot 


(Vt 

personal^,  nor  by  hv  agent.  mak«  a  oontract 
whldt  will  bind  her  to  that  a  judgment  upon  It 
can  be  rendered  against  her  penon.** 

See,  also,  First  Nat  Bank  t.  BertoU.  8T 
Vt  287,  89  AtL  3B0. 

Thus  the  result  of  the  holdings  is  that  by 
statute  (P.  S.  3037)  a  married  woman  has  the 
unrestricted  power  to  make  contracts  in  the 
same  manner  and  to  the  same  atent  as  a 
feme  sole,  excepting  with  her  husband,  and 
also  excepting  contracts  relating  to  her  prop- 
erty in  which  her  husband  has  marital  rights, 
and  bind  herself  and  her  separate  estate  in 
the  same  manner  as  if  she  were  unmarried, 
and  that  she  may  sue  and  be  sued  as  to  all 
such  contracts  made  by  her  either  before  or 
during  coverture.  The  result  here  stated 
must  be  considered  as  having  no  reference 
to  her  contract  as  surety  for  her  hodMnd's 
debts,  concerning  which  the  statute  contains 
a  specific  provision.  That  question  was  re- 
cently before  the  court  in  First  Nat  Bank 
V.  Sertoli,  cited  above. 

It  follows  that  the  contenttim  <j£  the  de* 
fendant  that  the  test  of  Uabilltr  on  the  part 
of  tile  estate  is  whether  the  debt  went  to  the 
benefit  ot  the  intestates  sepamte  property, 
or  tor  her  boieflt  im  tiie  credit  €t  mtHi  prop- 
erty, and  tliat  such  i^iopecty  must  be  shown 
by  the  plidntiff  in  nwklng  out  her  case,  can- 
not be  sustaliMd.  The  claim  Is  to  be  proved 
against  t^e  estate  and  allowed  (whoi  proved) 
in  the  same  manner  as  if  tbe  intestate  were 
unmarried  at  the  time  of  creating  tbe  liabil- 
ity (see  BusaeU  t.  Phelps,  78  Vt  390.  50  AtL 
1101 ;  Ainger  v.  White's  AdmX  8S  Vt  446, 
^  AtL  666),  bat  whether  there  is  any  estate 
oat  of  which  the  debts  proved  can  be  paid  Is 
a  question  not  before  ns. 

It  was  conceded  by  defiendant's  attonie7 
at  tbe  trial  below  tiiat.  If  the  plaintiff  can 
recover,  ^e  is  en^tied  to  the  amount  of  hee 
specifications.  Tht^lisallowance  ct  the  (Oalm 
on  the  ground  stovdl  wua  error.  Judgment 
should  have  been  ttodered  in  ta.vai  of  ttie 
plaintiff  for  the  amount  of  h»  claim  and 
costs;  and,  in  view  of  the  concession  stated, 
final  Judgment  will  be  rendered  bera 

Judgment  reversed,  and  Judgment  fOr  the 
plaintiff  to  recover  the  amount  of  her  spedr 
fications,  with  interest  and  costs.  To  be  cer^ 
tlfled  to  tbe  probate  court 
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KEEIilNO-EASTER  CO.  v.  B.  B.  DUNNING 

&  GO. 

<jSupreiiie  Judicial  Court  of  Maine.    Feb.  10^ 

1915.) 

1.  Sales  ({  161*)— Contbuixs— Deuvebt  to 

BUYEB.  / 

Where  a  buyer  chartered  a  Bchoouer  for  the 
tratiBportation  of  the  BWods  boDght  for  delivery 
by  seller  f.  o.  b.  echooner,  and  the  seller  sea- 
sonably delivered  the  goods  on  board,  there  was 
a  delivery  to  the  buyer, 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
THg.  K  377-880;  Dec  Dig.  S  161.*] 

2.  Evidence  (S  450*)— Pabol  Evidence— Va- 

BTIKO  WbTTTEN  CONTBACT. 

A  written  contract  of  aale  of  crushed  oys- 
ter shells  packed  in  "burlap  sacks"  is  uDambig- 
uous,  and  evidence  of  a  prior  letter  by  the  selU 
er,  wherein  he  stated  tSat  he  expected  to  use 
new  burlap  bags,  was  inadmissible. 

pBd.  Not&— For  other  caaes,  see  EMdence, 
GenL  Dig.  H  2066-2082,  208^;  Dec.  j^gTf 
450.*] 

3.  Sales  (S  358*)  —  AonoH  foe  Pbioe  —  Bvi- 

DSNCB— ADMISSIBILITT. 

A  buyer,  defending  an  action  for  the  price 
on  the  ground  that  the  goods  delivered  were  in- 
ferior  in  quality,  may  stiow  that  on  receiving 
the  goods  he  in  due  course  of  business  tele- 
graphed the  seller,  notifying  him  that  the  goods 
were  not  up  to  grade,  and  subsequently  wrote 
a  letter  containing  the  same  complaint,  as 
against  the  objection  that  the  telegram  and  let- 
ter were  self-serving,  though  the  seller  did  not 
answer. 

[Ed.  Note.— For  other  cases^  see  Sales,  Gent. 
Dig.  t8  1049-1055;  Dec.  Dig.  f  358.'] 

4.  Appeal  and  Ebrob  (S  1050*)  —  Harmless 
Errob  —  Erroneous  Admission  ot  Evi- 
dence. 

Where,  in  an  action  for  the  price,  the  issue 
was  whether  the  goods  delivered  conformed  to 
the  contract  of  sale,  which  was  not  by  sample, 
error  in  permitting  the  buyer's  manager  to  tes- 
tify that  he  asked  for  a  sample  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SJ  1068,  1068,  41S3-4157, 
4186;  Dec.  Dig.  llOaO.*] 

5.  Appeal  and  Ebbob  (I  1053*)— Harm  less 
Error  — Evidence- BiTBCT  of  Sibikiho 
Odt. 

A  party  cannot  complain  of  an  answer  of 
a  witness  not  responsive  to  the  question  asked, 
where  the  presiding  justice  ordered  the  answer 
stricken  out. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor^^Cent  Dig.  K  4178-4184;   Dec.  Dig.  | 

6.  Sales  (|  161*)— Gontbaots— Febfobmancb 
Br  Seller. 

A  seller  required  to  deliver  the  goods  f.  o. 
b.  schooner  for  transportation  to  a  distant  point, 
but  not  regnired  to  stow  the  goods,  was  not  re- 
sponsible for  loss  in  the  process  of  storing  on 
tbe  vesseL 

[Ed.  Note^For  other  cases,  see  Sales,  Cent 
Dig.  SI  877-380;  Dea  Dig.  |  161.*1 

7.  Saxes  ({  358*)— Contbacts— Bbeach— Evi< 

DBNCB— ADUISaiBILITY. 

Where  a  seller  of  oyster  shells  was  requir- 
ed to  deliver  the  same  in  sacks  f.  o.  b.  schooner 
for  trausportation  to  a  distant  point,  tbe  buyer, 
in  support  of  the  claim  that  the  shells  delivered 
were  inferior  in  quality,  could  show  the  condi- 
tion of  the  shells  at  destination  and  the  condi- 
tion of  the  sacks,  as  showing  the  condition  of 
the  goods  when  put  on  board  and  as  bearing 


on  the  question  whether  the  bags  were  In  tbe 
first  place  suitable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent. 
Dig.  8S  1049-1055;  Dec.  Dig.  |  868.*] 

8.  Sales  (8  358*)— CoNTRAcra— Breach— Bvi- 

DBNCE— AdMIBSIBIUTT. 

Where,  in  an  action  for  tbe  price  of  crushed 
oyster  shells,  the  undisputed  testimony  showed 
that  shells  would  not  deteriorate  within  a  year, 
the  buyer  could  show  the  condition  of  the  shells 
as  to  fineness  at  the  time  of  the  trial  seven 
months  after  delivery. 

rSd.  Note.— For  other  cases,  see  Sales,  Gent 
Wg.  88  1049-1055;  Dec  Dig.  |  358.*] 

9.  Sales  (8  418*)  — Bbeaoh  of  Gontbaot  — 

MEAStTBE  OF  DAUAOES. 

The  measure  of  a  buyer's  damages  for  the 
seller's  nondelivery  Is  tbe  difference  between  the 
agreed  price  end  the  market  price  at  tbe  tbne 
and  place  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §8  1174-1201;  Dec.  Dig.  8  418,*] 

10.  Sales  (8  418*)  — Bbeacb  of  Contbaot  — 

Measube  of  Dauaoes. 

Where  goods  delivered  to  and  received  by  a 
boyer  were  inferior  in  quality  to  those  contract- 
ed for,  the  measure  of  damages  was  the  differ- 
ence between  the  value  of  tbe  goods  contracted 
for  and  tbe  value  of  those  actually  delivered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  §8  1174-1201 ;  Dec.  Dig.  8  418.*] 

11.  Sales  (8  418*)  — Bbbach  of  Contbact  — 
Measube  of  Dauaoes— Behote  Damages. 

A  seller  of  goods  lab.  vessel  for  trans- 
portation to  a  distant  point  is  liable  for  the 

proportionate  expense  of  freight  on  vessel  and  of 
handling  at  point  of  destination,  where  part 
of  the  goods  delivered  were  inferior  in  quality 
to  those  contracted  for  or  worthless,  under  the 
rule  that,  in  case  of  breach  of  contract  etich 
consequential  damages  may  be  recovered  as  may 
fairly  be  presumed  to  have  been  in  the  contem- 
plation of  the  parties  at  the  time  of  the  making 
of  tbe  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  C«nt. 
Dig.  61  1174-1201;   Dec.  Dig.  8  413.'] 

Ezceptlona  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Action  by  the  Keellng-Easter  Company 
against  R.  B.  Dunning  &  Go.  There  was  a 
verdict  granting  relief  to  plaintiff  and  It 
brings  exceptions  and  moves  for  a  new  trial. 
Exceptions  sustained. 

Argued  before  SAVAGE,  O.  J,,  and  GOfi- 
NISH,  KING,  BIBD.  and  HANSON,  JJ, 

Fellows  &  Fellows,  of  Bangpr,  for  plaintiff. 
George  E.  Tbompson,  of  Bangor,  for  defend- 
ant 


SAVAGE,  O.  J.  Assumpsit  to  recover  the 
price  of  512  tons  of  crushed  oyster  shells  for 
poultry,  sold  and  delivered  by  the  plaintiff 
corporation  to  the  defendant  corporation  at 
$5  a  ton.  The  defense  was  that  a  portion 
of  tbe  shells  delivered  were  inferior  in  quali- 
ty, and  not  in  accordance  with  the  contract 
of  sale,  for  which  defects  the  defendant  seeks 
to  recoup  in  damages.  The  verdKt  was  for 
the  plaintiff  for  $1,009.33.  The  case  is  be- 
fore this  court  upon  the  plaintiff's  exceptions 
and  motion  for  a  new  trial. 

The  contract  of  sate  was  in  writing,  and 


•For  otber  oaaes  see  same  topic  and  section  NUHBBB  tn  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
92A.-69 
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signed  by  the  parties  or  their  agents,  and 

was  In  these  words: 

"Sold  to  B.  B.  Donning  &  Co.  for  account  of 
Keeling-E^ater  Company  three  hundred  and  fif- 
ty tons  of  crushed  oyster  shells  for  poultry, 
packed  In  100  lbs.  burlap  sacks,  with  buyer's 
uanie  stenciled  on  bags,  at  $6  per  ton  for  the 
poultry  size  and  if  should  require  any  of  the 
chick  size  to  have  option  on  this  size  at  $4  per 
ton,  all  less  1%  discount  f.  o.  b.  Norfolk,  Va. ; 
also  to  have  privilege  of  taking  as  much  as  100 
tons  more  if  the  size  of  the  schooner  to  be 
chartered  should  require  more  cargo.  Shells  all 
to  be  delivered  f.  o.  b.  schooner  during  August, 
buyers  to  give  factory  about  two  weeks  notice 
of  vessel  calling  for  cargo." 

[1]  The  defendant  chartered  a  schooner, 
and  the  plaintiff  seasonably  delivered  the 
shells  on  board.  This  constituted  a  delivery 
to  the  defendant  State  t.  Peters,  91  Me.  31, 
39  Atl.  342.  The  shells  were  brought  to  Ban- 
gor, unloaded  and  rec^red  by  the  defendant 
On  dischan^ng  the  cargo.  It  was  found,  as 
tbe  defendant  claims,  that  some  of  the  bags 
containing  the  shells  were  old,  rotten,  and 
unsnitable,  and  were  torn  op&i,  and  that  the 
contents  were  scattered  in  the  hold  of  the 
vessel ;  ttiat  a  large  pn^xnrtion  of  the  sheUa 
were  not  standard  shells  crushed  poultry 
size;  that  a  good  deal  of  the  shipment  was 
chick  shell,  for  \rtilcb  there  was  no  demand 
in  Bangor;  and  that  some  of  it  was  sweep- 
ings of  the  floor  with  hardly  any  shell  In  it 
The  defendant  sold  and  shipped  to  customers 
about  one-half  at  the  entire  lot  The  d^end- 
ant  claimed  to  be  allowed  in  recoupment  not 
only  the  damage  sustained  by  It  by  reason 
that  the  shells  delivered  were  less  valuable 
than  the  shells  contracted  for,  but  also  for 
the  expense  of  freight  from  Norfolk  paid  by 
it  and  of  handling  In  Bangor,  and  so  forth. 

With  this  statement  of  facts  and  conten- 
tions, the  exertions  may  be  Intelligently 
conaldered. 

[2]  1.  The  defendant  contended  that  the 
contract  required  that  the  shells  should  be 
shipped  In  new  burlap  bags,  and  that  a  part 
of  the  damage  was  due  to  the  fact  that  the 
bags  used,  or  some  of  them,  were  old,  second- 
hand, and  unsuitable.  The  contract  Itself 
said  merely  "burlap  sacks."  But,  for  the 
purpose  of  showing  what  was  meant  by 
this  expression,  the  defendant  was  allowed, 
against  tbe  plaintiffs  objection,  to  introduce 
the  plalntlfiTs  letter  to  defendant  dated  July 
3,  1913,  In  which  it  said,  "We  expect  to  use 
new  burlap  bags."  The  objection  was  that 
the  letter  antedated  the  contract  and  that 
It  varied  and  added  to  the  written  c<mtract 
afterwards  made.  In  fact  there  is  no  evi- 
dence in  the  case  showing  when  the  contract 
was  made.  It  Is  undated.  The  court's  rul- 
ing, however,  was  predicated  on  the  assurap- 
tlon  that  tbe  letter,  as  stated  by  objecting 
counsel,  was  written  before  the  contract  was 
made.  And  we  so  consider  It  We  think  the 
letter  was  inadmissible  The  words  "burlap 
sacks"  in  tbe  contract  are  a  common  trade- 
name. The  expression  Is  clear  and  unambig- 


[  uoua.  There  can  be  no  uncertainty  as  to  ita 
meaning.  It  was  implied,  of  course,  that 
the  sacks  should  be  suitable  for  the  purpose 
for  which  they  were  to  be  used.  Any  suita- 
ble burlap  sacks,  new  or  old,  would  answer 
tbe  terms  of  the  contract  The  letter  im- 
ports that  the  sacks  or  bags  weYe  to  be  new 
ones.  It  adds  a  new  condition  as  to  quality 
not  expressed  in  the  contract  If  the  letter 
was  written  before  the  contract  was  made, 
it  falls  within  the  common  rule  that  when 
parties  put  th^  contracts  in  writing,  they 
are  conclusively  presumed  to  have  incorpo- 
rated Into  the  writing  their  final  agreement 
as  to  all  of  its  terms.  All  prior  negotla- 
tious,  or  BO  much  of  them  as  the  parties  see 
Ot,  are  merged  In  the  written  contract  No 
citation  of  authorities  is  necessary  to  sup- 
port the  doctrine  that  parol  evidence  Is  inad- 
missible to  vary,  add  to,  take  from,  or  modi- 
fy the  terms  of  a  written  contract  TSiia  ex- 
ception must  be  sustained. 

[S]  2.  Aft»  the  shells  were  received,  Qie 
defendant  telegraphed  tlie  plaintiff,  "Shell 
la  not  what  we  bought;  will  not  accent  It;" 
and  later  tbe  same  day,  "Schooner  airlved. 
Shell  not  op  to  grade  we  bought  Cannot 
use  any  but  grade  bought  What  shall  we 
do  with  It?  Stud  a  good  many  second  hand 
rotten  bags  In  shipment  Answer."  And  m 
a  later  day  the  defendant  wrote  a  letter  to 
tbe  plaintiff  q>ectfylng  more  particularly  the 
defects  In  the  shell;  th&t  much  of  it  was 
"extremely  fine  ground  shell,  that  la  not 
much  coarser  than  sand" ;  Oiat  "quite  a  lot 
of  it  went  oat  in  our  shipments  to  customers 
before  we  knew  there  was  of  this  in  the  car* 
go" ;  that  the  balance  on  hand  "is  not  as 
coarse  as  it  ought  to  be  and  it  runs  finer 
than  what  you  said  your  standard  shell  is. 
In  working  up  our  storehouaeman's  figures 
we  show  up  3,984  bags  of  the  medium  shell. 
We  do  not  want  the  fine  stuff.  Neither  do 
we  want  the  medium  we  reported  about 
•  •  •  We  are  getting  returns  now  every 
day  from  our  customers  who  are  kicking  on 
receiving  fine  shell  which  Is  not  according  to 
their  order  with  us  or  the  order  given  by  us 
for  the  cargo  of  shell."  These  telegrams 
and  this  letter  were  admitted  in  evidence, 
subject  to  the  plaintiff's  objection. 

To  what  extent  and  under  what  condi- 
tions, self-serving,  unanswered  letters  and 
telegrams  sent  by  one  of  the  parties  to  the 
other,  touching  tbe  controversy  between 
them,  are  admissible  in  favor  of  the  party 
sending,  has  been  the  subject  of  much  dis- 
cussion by  the  courts,  and  the  decisions  are 
not  harmonious.  But  we  think  that  the  gen- 
eral trend  of  decision  is  to  the  effect  that 
letters  written  In  the  general  course  ot 
business,  and  not  specifically  to  manufac- 
ture evidence,  which  by  the  character  oi 
their  contents  are  naturally  calculated  to 
elicit  replies  and  denials,  are  admissible,  al- 
though they  are  self-serving  and  were  not 
answered.    2  Wlgmore  tm  St.  126B.  We 
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Aave  recently  bo  held  In  Roes  t.  Reynolds, 
112  Me.  223,  91  AtL  952. 

Bad  the  complaints  made  In  these  letters 
been  made  orally  in  conversation,  but  not 
answered,  we  thtnfc  no  one  wonld  qnestlon 
their  admissibility.  Nor  would  there  be  any 
qnestlon  If  the  letters  had  been  answered. 
The  real  ground  of  admissibility  In  a  case 
like  this  is  not  that  the  writings  themselres 
afford  any  proof*  that  the  statements  con- 
tained in  them  are  tme,  but  that  silence, 
when  statements  are  made  w&lch  are  cal- 
culated  to  draw  forth  a  reply,  may  itsdf  be 
an  admissloi — may  raise  8<Hne  inference  that 
the  statemeats  axe  true.  It  may  hare  more 
welsbt,  or  less.  That  question  la  for  the 
Jury.  If  it  can  have  any  wd^t  In  Uiat  di- 
rection, the  writings  are  admissible.  As  Mr. 
Wlgmore  says,  "Each  case  must  stand  on 
its  own  facts;"  and,  tested  by  the  rale  we 
have  stated,  we  think  the  telegrams  and 
letter  were  prc^)erly  admitted. 

[4,  S]  3.  The  defendant's  manager  was 
asked  If  they  asked  for  sample  of  crushed 
oyster  sheila,  and,  against  objection,  was 
permitted  to  answer  that  they  did.  Excep- 
tion was  taken.  The  answer  was  harmless. 
Later  the  witness  stated.  In  an  answer  which 
was  not  responsive  to  the  question  asked, 
that  only  a  small  part  of  the  shell  was  up 
"to  the  sample."  The  presiding  justice  prop- 
erly ordered  the  answer  stricken  out,  for 
the  reason,  we  assume,  that  the  sale  was  not 
by  sample.  Ehiceptlon  was  taken  to  this  an- 
swer also,  but,  because  of  the  direction  by 
the  presiding  justice,  the  plaintiff  can  take 
nothing  by  this  exception. 

[I-I]  4.  Several  exceptions  were  taken  to 
the  admlsslCHi  of  testimony  showing  the  con- 
dition of  the  shell  when  It  reached  Bangor, 
and  afterwards ;  the  contention  of  the  plain- 
tiff being  that  tixe  only  rtievant  Inquiry  was 
as  to  Its  ctmdltlon  when  delivered  "tm 
board"  the  vessel  chartered  by  the  defends 
ant,  at  Norfolk,  It  Is  troe  that  ttie  plaln- 
tlfl  was  not  laponslble  for  irtiat  happen^ 
to  the  shell  after  it  was  delivered  "on 
board,*'  as  required  by  the  contract  It  was 
delivered  "on  board"  when  It  was  put  into 
the  care  and  c<Hitr<fl  of  the  carrier.  For 
what  happened  afterwards  the  carrier  was 
responsible.  It  was  not  the  dnty  of  the 
plaintiff  to  stow  It  If  the  shell  was  in  suit- 
able sacks,  and  if  they  weie  torn  in  the  pro- 
cess of  storing  in  the  hold  of  the  vessel,  so 
that  the  shell  was  scattered  or  lost  the 
plaintiff  was  not  at  fault 

But  the  condition  of  the  shell  as  to  fineness 
when  It  reached  Bangor  had  a  tendency  to 
dhow  Its  condition  when  It  was  put  "on 
board."  And  the  torn  and  rotten  condition 
of  the  bags  when  received  was  admissible  on 
the  question  whether  they  were  suitable  or 
not  In  the  flrst  place.  And  It  may  be  added 
that  the  defendant  was  pr<^rly  permitted 
to  show,  not  wly  the  condition  of  the  shell 


when  it  reached  Bangor,  but  what  It  ap- 
peared by  Inspection  to  be  wltbln  a, reason- 
able time  afterwards.  Complaint  is  made 
that  the  defendant  was  permitted  to  show 
the  condition  of  tlie  shell  at  the  time  of  the 
trial,  seven  months  after  the  shipment 
Such  evidence  was  dmrly  admissible,  eape- 
clally  in  view  of  the  undisputed  testimony 
that  shell  will  not  deteriorate  within  one 
year.  These  exceptions  must  be  overruled. 

[I,  II]  6.  The  plaintiff  asked  that  the  Jury 
be  instructed  as  to  recoupment;  that  the 
measure  of  damages  Is  the  difference  be- 
tween the  price  agreed  to  be  paid  and  the 
market  price  of  the  like  goods  at  the  time 
and  place  of  delivery."  The  request  was  re- 
fused, and  rightly.  The  rule  requested  Is 
the  rule  of  damages  for  nondelivery  of  goods 
sold.  Berry  v.  Dwinel,  44  Me.  255 ;  Bush  v. 
Holmes,  53  Me.  417;  South  Gardiner  Lum- 
ber Co.  V.  Bradstreet,  97  Me.  165,  53  Atl. 
1110.  This  is  a  case  of  partial  or  imperfect 
performance.  The  rule  of  damages,  when 
goods  sold  are  delivered  and  received,  but 
are  Inferior  In  quality  to  those  contracted 
for,  is  the  same  as  in  case  of  a  breach  of 
contract  of  warranty;  that  is,  the  difference 
between  the  value  of  the  goods  contracted 
for  and  the  value  of  those  actually  deliver- 
ed. This  rule  exactly  compensates  the  pur- 
chaser for  his  loss  on  the  goods.  Moulton  v. 
Scruton,  39  Me.  287;  Thorns  v.  Dlngley,  70 
Me.  100,  35  Am.  Eep.  310 ;  Merrimack  Mfg. 
Co.  V.  Qulntard,  107  Mass.  127 ;  35  Cyc.  047. 
The  agreed  price  is  not  a  measure  of  the 
damages,  In  either  direction.  If  the  shell 
were  actually  worth  more  than  the  agreed 
price,  the  purchaser  was  entitled  to  have 
the  benefit  of  his  good  bargain,  irrespective 
of  the  effect  of  the  seller's  breach  of  con- 
tract Suppose  the  shells  contracted  for  were 
actually  worth  $6  a  tern,  and  those  delivered 
were  actually  worth  only  f3  a  ton.  The 
pnrcfaaser*a  actual  damage  by  the  breach 
would  be  the  difference  between  fS  and  $6, 
and  not  merely  the  dlflerenoe  between  f3 
and  95;  the  agreed  price.  On  the  ottier  hand, 
if  the  shells  omtracted  for  were  worth  less 
than  the  contract  price,  the  seller  was  en- 
titled to  the  benefit  of  bis  good  hai^aln. 
And,  if  inferior  shells  were  delivered,  the 
purchaser's  loss  would  be,  not  the  agreed 
price,  but  less.  It  would  be  the  difference 
between  the  value  cS  the  shells  which  ought 
to  bave  been  delivered  and  those  whidi  were 
delivered.  The  requested  Instruction  was 
properly  refused.  In  this  connection,  It  may 
be  observed  that  the  Instructions  actually 
given  do  not  conform  to  the  rule  which  we 
have  stated,  In  that  they  made  the  contract 
price  the  measure  of  damages,  both  for  the 
shells  which  were  worthless,  and  for  those 
which  had  some  commercial  value,  though 
not  as  contracted  for.  That  some  of  the 
shells  were  of  this  latter  description,  we 
,  think  the  evidence,  which  Is  made  a  part  of 
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the  bill  of  exceptions,  would  Justify  the  jury 
In  finding.  But  no  exception  was  taken  to 
this  Instruction. 

Ill]  6.  The  presiding  Justice  bistructed  the 
Jury  they  might  add  to  the  damages  for  de- 
fectire  shells,  ascertained  in  accordance  with 
the  rule  which,  he  gave  them,  based  on  eon- 
tract  pric^  mtb.  proportionate  part  of  the 
expense  ot  freight  from  Norfolk  to  Bangor, 
and  the  cost  of  handling  at  Bangor,  as  the 
amount  of  defectlre  shells  bore  to  the  whole 
shipment.  Exception  was  taken  to  the  in- 
struction "relatiTe  to  the  recorery  of  freight 
and  cost  of  handling." 

Whether  at  all,  and,  If  so,  to  what  extent, 
special  or  consequential  damages  may  be  re- 
covered in  a  suit  for  breach  of  contract.  Is  a 
question  wblch  Is  often  before  the  courts. 
In  the  leading  case  of  Badley  v.  Baxendale, 
9  Exch.  353,  the  rule  was  stated  to  be  that: 

"Where  two  parties  have  made  a  contract 
which  one  of  tnem  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect to  such  breach  of  contract  eboiild  be  ei- 
ther such  as  may  fairly  and  reasonably  be  con- 
sidered as  arising  naturally  (that  is,  according 
to  the  usual  course  of  things)  from  such  breach 
of  contract  itself,  or  such  as  may  be  reasonably 
supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it" 

The  prindple  that,  in  case  of  breach  of  con- 
tract, such  consequential  damages  may  be  re- 
CQvered  as  may  fairly  be  presumed  to  have 
been  in  the  contemplaflcm  of  the  parties  at 
the  time  of  making  the  conb-act,  has  been 
affirmed  In'  this  state.  Miller  t.  Mariner's 
GbunA,  7  Greenl.  01.  20  Am.  Dec.  341 ;  True 
T.  Telegraph  Ca,  60  Me.  9,  11  Am.  Bep.  156 ; 
Grindle  t.  Express  Co.,  67  Me.  317,  24  Am. 
Bep.  31;  Thorns  v.  Dingley,'  70  Me.  100,  35 
Am.  Bep.  310.  So  In  Massachusetts.  See 
Merrimack  Mfg.  Co.  v.  Qulntard,  107  Mass. 
■  127.    So  elsewhere.   13  Cyc.  3361. 

Applying  the  rule  to  the  facts  In  this  case. 
It  seems  clear  that  the  expense  of  freight  on 
vessel  and  of  handling  in  Bangor  were  nec- 
essarily within  the  contemplation  of  the  par- 
ties when  the  contract  was  made.  The  con- 
tract Itself  required  a  delivery  on  a  carrying 
vessel.  It  was  contemplated  that  the  shell 
was  to  be  transported  somewhere,  and  that 
Involved  the  payment  of  freight  likewise, 
there  would  necessarily  be  the  expense  of 
handling  at  the  end  of  the  voyage.  See  Unit- 
ed States  V.  Behan,  110  U.  S.  338,  4  Sup.  Ct 
81,  28  li.  Ed.  168.  The  Instruction  complain- 
ed of  was  correct 

There  are  other  minor  exceptions,  but  not 
of  sufficient  Importance  to  require  discussion. 
We  have  examined  them  all.  We  find  no  er- 
ror excepted  to,  except  irttb  respect  to  the 
admission  of  the  letter  mentioned  in  the  first 
exception.  For  that  error,  tbe  certificate 
must  be: 

Exceptions  sustained. 


FALOON  T.  (VOONNBIj;  Sheriff  (two  cases). 

(Supreme  Judicial  Court  of  Maine.   Feb.  10, 
1915.) 

1.  INTOXICATINO  LiQUOBS  (S  249*)— SeABCHES 
AND  Sbizubes— Wabbant— VALlDrrY. 

Under  Bev.  St  c.  29,  |  62.  providing  that 
no  warrant  shall  be  iaaued  to  search  a  dwelling 
bouse,  unless  it  Is  used  as  an  Inn  br  shop,  or 
Unless  the  magistrate  Is  satisfied  by  evidence,  and 
so  alleKes  in  the  warrant,  that  intoxicating  Uq- 
Qor  Is  kept  therein  for  unlawful  sale,  a  warrant 
allegtog  that  IntoxicatiDg  liquors  were  kept  in 
a  certain  dwelling  bouse,  bat  not  that  the  house 
was  used  as  an  inn  or  shop,  nor  that  the  magis- 
trate was  satisfied  by  evidence  Uiat  ligaor  was 
kept  therein  for  aniawfal  sale,  was  fatally  de- 
fective. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  876-^86;  Dec.  Dig.  | 
249.*] 

2.  FaI^B  lUFBISOnUENT  ({  7*)  —  CXVIL  XdlA- 

piLiTY  —  Abbest  Without  Wabbaht  —  Ei- 

eiSTENCE  TO  llXEOAL  SEABOH. 

Officers  who  are  making  a  search  of  prem- 
ises under  a  warrant  may  arrest  withont  war- 
rant one  who  resists  such  search,  if  the  search 
warrant  is  Ruf&cient,  but  if  that  is  fatally  de- 
fective, so  that  their  search  is  onlawfal,  they 
cannot  justify  tin  arrest  of  (me  raristing. 

frEd.  Note.— For  other  cases,  see  I^lse  Im- 
risonmeut  Cent  Dig.  Si  5-61.  79;  Dec.  Dig. 
7.*] 

3.  FAX.8K  Iufbisonheht  (6  7*)— Civil  Lia- 

BILITT— DeFEN  8ES— ADTnOBITT. 

An  officer  is  not  liable  for  false  imprison- 
ment if  there  is  no  defect  or  want  of  jurisdic- 
tion on  the  face  of  the  warrant  under  which  be 
acts,  though  in  fact  it  may  have  been  issued 
without  authority  or  may  be  voidable. 
(Ed.  Note.— For  other  cases,  see  False  Im- 

rrisonment  Cent  Dig.  H  78;  I>ec^  Dig. 

7.*] 

4.  False  iHPBiaomiEnT  (1  7*)— Givn.  Lea- 

BIILTT— DkBSNSES— WABB^fT  YOID  On  ITS 

Faob. 

An  officer  cannot  defend  against  an  action 
for  false  -imprisonment  by  claiming  to  act  un- 
der a  warrant  which  Is  void  on  Its  face. 
[Ed.  Note.— For  other  cases,  see  False  Im- 

rrisonmeot  Cent  Dig.  H  5-61,  79;  Dea  Dig. 
7.»] 

5.  False  lupBisomiEitT  ^  7*)— Oxtil  Lza- 
BiLiTT— DnisnSBS— JumsDioTiOH  or  ULaois- 

TBATE. 

An  officer  is  not  protected  by  a  warrant 
issued  by  a  magistrate,  unless  it  shows  on  its 
face  that  the  magistrate  had  jurisdiction  to.  is- 
sue it 

[Ed.  Note.— For  other  cases,  see  False  Xm- 

frisonment  Cent  Dig.  H  5-^,  79;  Dec  IMg. 
7.'] 

6.  False  Iupbisonment  (S  7*)— Civil  Lia- 
BILIT7— Defenses— Seabch  Wabkant. 

An  officer  is  not  relieved  .from  liability  for 
false  imprisonment  by  a  warrant  authorizing 
a  search  of  a  dwelling  house  for  intoxicating 
liquors,  which  is  void  on  its  face,  under  Rev. 
St  c.  29,  8  52,  for  not  showing  that  the  dwelling 
house  to  be  searched  was  used  as  an  inn  or 
shop,  or  that  there  was  evidence  presented  to 
the  magistrate  that  liquor  was  unlawfully  kept 
therein. 

[Ed.  Note.— For  other  cases,  see  False  Im- 

rrisonment  Cent  Dig.  U  5-61,  79;  Dec  Dig. 
7.*] 

SxcepUona  from  Supreme  Judicial  Court; 
Penobscot  Connt7,  at  Law. 


*For  other  cases  sm  sua*  bvlc  and  section  NUUBBR  in  D«o.  Dig.  ft  Am.  Dig.  Key-Na  SmIm  A  Rep'r  Ind*ua 
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Separate  actions  by  Benben  A.  Faloon  and 
Bertie  Faloon  against  J.  Fred  O'Connell, 
Sheriff,  for  false  imprisonment  Judgment 
for  the  plaintiffs  In  each  action,  and  defend- 
ant excepts.    Exceptions  overruled. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, KINO,  BIRD,  and  HANSON,  JJ. 

E.  P.  Marra7)  of  Bangor,  for  plaintiffs.  B. 
W.  Blanchard  and  D.  F.  Snow,  both  of  Ban- 
gor, for  defendant 

SAVAGE,  C.  J.  pliantlflB  In  these  two 
actions  are  husband  and  wlffe  They  have 
brought  their  actlona  respectively  against 
the  defendant,  as  sheriff  of  Penobscot  conn- 
ts,  for  alleged  false  imprlsonmait  by  bis 
deputies,  in  the  execntim  of  a  aeardi  and 
sdzare  process  under  the  statnte  prohibiting 
the  sale  of  Intoxicating  liquors.  The  defend- 
ant sooght  to  Justify  under  a  warrant  for 
search  and  seizure  of  Intoxicating  liquors  is- 
sued from  the  Bangor  municipal  court.  In 
each  case,  a  verdict  was  directed  for  the 
plaintiff,  and  the  defendant  excepted- 

The  cases  can  be  considered  together.  In 
the  end  both  depend  on  the  same  question 
of  law.  The  facts  are  these:  Upon  a  com- 
plaint alleging  that  "intoxicating  liquors  were 
and  still  are  kept  and  deposited  by  Reuben 
Faloon  of  Howland  In  said  coun^.  In  the 
dwelling  house,"  occupied  by  said  Reuben 
Faloon,  the  location  being  particularly  de- 
scribed, a  warrant  to  search  the  dwelling 
house  was  issued  from  the  Bangor  municipal 
court.  Search  was  made  accordingly,  and 
the  plaintiff  Reuben  Faloon  was  arrested  on 
the  warrant  by  the  defendant's  deputies. 
And  this  is  the  imprisonment  complained  of 
by  Reuben. 

[1]  It  Is  provided  by  statute  (B.  S.  c.  29, 
fi  62)  that: 

"No  warrant  sball  be  issued  to  search  a  dwell- 
ing house  occupied  as  auch^  aaleBs  it,  or  some 
part  of  it,  la  used  as  an  uin  or  shop,  or  for 
purpoBes  of  traffic,  or  unless  the  magistrate  be- 
fore whom  the  complaint  is  made,  is  satisfied 
by  evideoce  presented  to  him,  and  so  alleges 
in  said  warrant,  that  intoxicating  liquor  is  kept 
in  such  house  or  its  appurtenances,  Intended 
for  sale  in  this  state,  in  violation  of  law." 

In  the  warrant  In  question  there  Is  no  al- 
legation that  the  dwelling  house,  or  a  part 
of  It,  was  used  as  an  inn  or  shop,  or  for 
purposes  of  traffli^  nor  did  the  magistrate 
state  .  In  the  warrant  that  he  was  satisfied 
by  e^denoe  that  Intoxicating  liquor  was  kept 
in  the  dwelling  house  Intended  for  unlawful 
sale.  In  a  warrant  to  search  a  dwelling 
house,  the  all^atloh  either  that  the  house 
was  used  as  an  Inn  or  shop,  or  for  purposes 
of  traffic,  or  tliat  the  magistrate  was  satis- 
fled  by  evid«ice,  and  so  forth.  Is  material, 
and  the  want  of  It  fbtal.  Small  v.  Ome,  79 
Me.  78,  8  Aa  1G2;  State  v.  Whalen,  85  Me. 
468, 27  Atl.  S48;  State  r.  OomoUl.  101  Me.  47, 
68  AU.  826;  State  v.  Soude.  109  Me.  261,  8S 
AU.  700. 

[2]  The  testimony,  which  we  must  assume 


to  be  true  on  a  directed  verdict,  shows  that 
the  wife,  Bertie  Paloon,  prevented  the  offi- 
cers from  seizing  a  bottle  of  whisky  by  tak- 
ing it,  breaking  the  bottle,  and  thus  pouring 
the  whisky  onto  the  ground.  For  thus  ob- 
structing, impeding,  and  preventing  the  offi- 
cers in  the  service  of  the  process,  she  was 
arrested  at  once,  and  without  warrant.  And 
this  is  the  imprisonment  complained  of  by 
Bertie  Faloon.  If  the  search  was  lawful, 
she  bad  no  right  to  interfere.  If  it  was  not 
lawful,  she  was  not  guilty  of  obstruction. 
Vinton  V.  Weaver,  41  Me.  430.  So  that  in 
this  case,  as  in  the  other,  the  question  re- 
verts to  whether  the  officers  were  Justified  by 
the  warrant  in  making  the  search. 

[3]  It  Is  well  settled,  for  reasons  founded 
on  public  policy,  that  the  law  protects  its 
officers  In  the  performance  of  their  duties,  If 
there  is  no  defect  or  want  of  Jurisdiction  ap- 
parent on  the  face  of  the  writ  or  warrant 
under  which  they  act.  The  officer  is  not 
bound  to  look  beyond  bis  warrant.  Small  v. 
Ome,  70  Me.  78,  8  Atl.  152;  Rush  v.  Buckley, 
100  Me.  322,  CI  Atl.  774,  70  L.  R.  A.  464,  4 
Ann.  Gas.  318 ;  Kalloch  v.  Newbert,  106  Me. 
23,  72  Atl.  736.  He  may  Justify,  though  in 
fact  the  warrant  may  have  been  Issued  with- 
out authority  (Emery  v.  Hapgood,  7  Gray 
[Mass.]  65,  60  Am.  Dec.  469),  or  if  there  be 
irregularities  making  the  process  voidable 
(State  V.  McNally,  34  Me.  210,  66  Am.  Dec. 
660;  Tellefsen  v.  Fee,  168  Mass.  188,  46  N. 
E.  562,  45  U  R.  A.  481,  60  Am.  St.  Rep.  379). 
If  the  warrant  ^as  fair  on  its  face,  and  the 
court  had  Jurisdiction  to  issue  it,  the  officer 
can  Justify.  Gray  v.  Kimball,  42  Me.  299; 
Brown  V.  Mosher,  83  Me.  Ill,  21  Atl.  836; 
Winchester  v.  Everett,  80  Me.  535,  15  Atl. 
696,  1  L.  R.  A.  425.  6  Am.  St.  Rep.  228. 

[4]  But,  While  the  officer  is  not  bound  to 
look  beyond  bis  warrant,  he  Is  bound  to  look 
at  It  The  safety  of  the  citlsen  and  his  pro- 
tection against  unwarrantable  deprlvatl<m 
of  personal  liberty  require  that  an  officer 
should  assume  at  least  so  mu(di  responsUbil- 
ity.  Tills  doctrine  also  is  founded  upon  pub- 
lic pcdicy.  and  Is  a  sound  one,  althou^  it 
may  seem  to  work  a  harddilp  in  some  In- 
dividual cases. 

[I]  An  officer  Is  not  protected  by  a  war^ 
rant  Issued  by  a  magistrate  or  Inferior  court, 
unless  it  shows  on  Its  face  that  the  magis- 
trate or  court  had  Jurisdlctton  to  Issue  It 
Jurisdiction  cannot  be  presumed.  Gnmey  v. 
Tufts,  87  Me  130,  68  Am.  Dee  777 ;  Vinton  v. 
Weaver.  41  Me.  480;  Wills  v.  Whlttler,  45 
Me.  644;  OuptlU  v.  Richardson,  62  Me.  267; 
Jacques  v.  Park,  96  Me.  268,  52  Atk  763; 
Adams  t.  Allen.  99  Me.  249,  69  Atl.  62.  And 
the  same  rule  applies,  of  course,  when  the 
want  of  Jurisdiction  appears  affirmatively  on 
the  face  of  the  process.  WatervlUe  v.  Bar- 
ton, 64  Me.  321. 

[I]  The  Bangor  munidpal  court  has  Juris- 
diction to  issue  warrants  for  the  search  and 
seizure  of  Intoxicating  liquors,  but  its  Jurls- 
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diction  Is  limited  by  statute.  R.  S.  c.  20,  S 
B9.  It  has  DOt  Jurisdiction  to  issue  warrants 
to  search  dwelling  houses  indiscriminately. 
.It  has  jurisdiction  to  issne  a  warrant  to 
search  a  dwelling  house  only  when  It,  or  some 
part  o£  it.  Is  complained  of  as  being  used  as 
an  Inn  or  shop  or  for  purposes  of  traffic,  or 
when  the  court  is  satisfied  by  evidence,  and 
so  states  In  the  warrant,  that  intoxicating 
llQuor  is  kept  in  the  house  intended  for  un- 
lawful sale.  These  are  Jurisdictional  facts, 
and  a  statement  of  one  or  the  other  of  these 
contingencies  must  appear  on  the  face  of  the 
warrant 

The  warrant  in  question  here  contained  no 
statement  of  any  of  these  Jurisdictional  facts. 
Ttatis  the  want  of  Jurisdiction  iy>peared  on 
the  fiice  of  the  warrant,  and  the  officer  was 
boond  to  take  notice  therettf  at  his  perU.  It 
follows  that  the  warrant  afCords  no  Justifi- 
cation to  the  defendant  The  direction  of  a 
verdict  for  the  plaintiff  was  right 

The  certificate  In  each  case  mnst  be: 

Exceptions  overruled. 


BARRBTT  t.  LEWISTON*  B.  &  B.  ST. 
.RY.  CO. 

(Supreme  Jndldal  Court  of  Maine.    Ttb.  U, 
1916.) 

Nbw  Tbul  (S  78*)— Suffioibnot  of  Bvidbrob 
—Successive  Vebdictb. 

A  fourth  verdict  for  plaintiff  on  BUbatan- 
tially  the  identical  evidence  introduced  in  prior 
cases,  resulting  In  similar  verdjcta  yet  aside  for 
Insumciency  of  the  evidence,  will  also  be  set 
aside. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  162-165 ;  Dec.  Dig.  f  78.*] 

On  Motion  from  Supreme  Judicial  Court 
Kagadahoc  County,  at  Law. 

Action  by  John  W.  Barrett  against  the 
Xiewlston,  Brunswick  &  Bath  Street  Bail- 
way  Company.  There  was  a  verdict  for 
plaintiff,  and  defendant  moves  for  a  new 
trial.  Verdict  set  aside,  and  motion  for  new 
trial  granted. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HANSON,  and  PHILBBOOK, 
JJ. 

Cakes,  Fnlsifer  &  Ludden,  of  Auburn,  for 
plaintiff.  Newell  &  Skelton,  of  Lewlston,  for 
defendant 

PER  CURIAM.  This  Is  an  action  to  re- 
cover damages  for  Injuries  received  by  the 
plaintiff  while  riding  upon  defendant's  car 
as  a  passenger  for  hire.  Three  verdicts  for 
the  plaintiff  have  been  set  aside  by  this 
court;  and  another  having  been  obtained 
by  him,  upon  substantially  the  identical  evi- 
dence ofTered  in  the  other  three  cases,  the 
defendant  moves  that  this  verdict  also  be 
set  aside.  No  exceptions  are  presented.  Aft- 
er a  careful  examination  of  all  the  evidence 
in  the  case,  and  after  giving  thoughtful  con- 


sideration to  the  able  orgnment  of  ooonsel 
for  the  plaintiff,  we  still  adhere  to  our  fiw- 

mer  findings. 
Verdict  set  aside. 
Motl<Hi  for  new  trial  granted. 


MT.  VERNON  TELEPHONE  GO.  v.  FRANK- 
LIN FARMERS'  CO-OP.  TELE- 
PHONE CO.  et  al. 

(Supreme  Judicial  Court  of  Maine    Feb.  12, 
1915.) 

1.  Teleobaphs  ako  TELSpHons  a  10*)  — 
Operation— STATUTia—"trpow  and  Aloko" 

— "ACKOSS." 

Rev,  St.  c.  55,  S  17r  providing  that  oorpo- 
ratioDB  or  individuals  engaged  in  operating  tel- 
epbones  shall  not  ctnstruct  lines  "upon  and 
along"  highways  and  public  roads  without  per- 
mission from  the  selectmen  of  towns,  etc.,  for- 
bids the  placing  of  telephone  wires  across  the 
highways,  etc,  by  penons  not  so  authorized, 
since  the  word  "across"  Is  aynonymons  with  tiie 
words  "npon  and  along." 

[Ed.  Note.— For  other  eases,  see  Ttolemphs 
and  Telephones,  Cent  Dig.  i  6;  Dec  Die  I 
10.* 

For  other  definitionB,  eee  Words  and  Phrases, 
First  and  Second  Series,  Across.] 

2.  Btatutbb  (i  226*)  —  Adoftion  tbok  Aif- 

OTHEB  State— CONSTBDCTION. 

Where  the  Legislature  adopts  a  provision 
from  the  statutes  of  another  state.  It  must  be 
assumed  that  it  was  familiar  with  its  Interpre- 
tation there  and  adopted  it  with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  li  817.  824,  325;  Dec.  Dig.  g  226.*] 

3.  TBI^ORAPHS  and  TBLXaPHONES  (S  10*)  — 

Operatio  N— Nuisance. 

Under  Rev.  St  c.  55,  S  17,  providing  that 
telephone  lines  shall  not  be  constructed  upon  or 
along  highways  or  pnbllc  roads  without  writ- 
ten permission  from  the  selectmen  of  towns, 
etc.,  specifying  the  method  of  locating  the  wires, 
and  declaring  wires  so  erected  to  be  legal  struc- 
tures, but  not  declaring  those  otfaerwise  main- 
tained to  be  nuisances,  the  wires  of  an  unau- 
thorized company  and  of  private  Individuals 
maintaining  lines  to  connect  therewith,  running 
18  to  22  feet  above  the  ground,  and  not  inter- 
fering with  public  travel,  did  not  constitute  a 
nuisance,  and  would  not  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Tel^aphs 
and  Telephones,  Cent  Dig.  i  .6;  Dec  Dig.  i 
10.*] 

Report  from  Supreme  Judicial  Court,  Ken- 
nebec (bounty,  in  Equity. 

Bill  for  Injunction  by  the  Mt  Vernon  Tel- 
ephone Company  against  the  Franklin  Farm- 
ers' Co-Operative  Telephone  Company  and 
others.   Case  reporied.  Bill  dismissed. 

Argued  before  SAVAGE,  C.  J.,  and  COR- 
NISH, BIRD,  HALEY.  HANt«ON.  and  PHIL- 
BROOK,  JJ. 

Williamson,  Burleigh  &  McLean,  of  Au- 
gusta, for  complainant  W.  R.  Pattengall,  of 

Watervllle,  for  defendants. 

PHILBROOK,  J.  This  Is  a  proceeding  In 
equity.  Among  the  defendants  named  In  the 
1)111  Is  the  Kennebec  Farm  &  City  Telei^one 
Company,  but  by  agreement  of  parties  the 
bill  has  been  dismissed  without  costs  as  to 
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that  company,  thus  learing  as  defeodants 
the  Franklin  Farmers'  Go-OperatlTe  Com- 
pany and  certain  Individuals,  all  of  whom 
are  restdents  of  Vienna,  In  the  county  of 
Kennebec. 

The  plaintiff  company,  admittedly,  has 
conducted  and  Is  conducting  a  telephone 
business  In  the  towns  <^  Vienna  and  Mt 
Vernon,  and  In  other  towns  in  said  Kenne- 
bec county,  and  has  the  right  to  erect  pc^es 
and  wires,  and  construct  Its  lines,  under 
written  permits  from  the  selectmen  of  Vien- 
na, upon,  along^  over,  and  across  the  various 
highways  and  public  roads  In  said  town  ot 
Vienna. 

The  plaintiff  avers  that  neither  the  defend- 
ant company  nor  the  Individual  defendants 
have  any  lawful  authority  to  erect  telephone 
lines  or  to  set  poles,  or  string  wires  upon, 
along,  over,  under,  or  across  any  of  the  high- 
ways and  public  roads  In  said  town  of  Vien- 
na, but  that,  notwithstanding  sudi  lai^  of 
authority,  the  defendants  have  set  poles, 
strung  wires,  and  constructed  telephone  lines 
upon,  along,  over,  and  across  the  highways 
and  public  roads  of  the  said  town  of  Vienna, 
and  intend,  to  further  extend  said  telephone 
lines  upon,  along,  over,  and  across  the  high- 
ways and  public  roads  of  said  town  of 
Vienna.  The  plaintiff  avers  that  the  poles 
and  wires  thus  erected  by  the  defendants  are 
upon  private  lands,  and  follow  the  highways 
of  Vienna  for  the  most  part,  but  say  that  at 
certain  points  these  wires  are  strung  from 
poles  on  private  land  on  one  side  of  the  high- 
way to  poles  on  private  land  on  the  other 
side,  and  are  thus  strung  "across"  the  high- 
ways. It  is  also  averred  that  the  wires  of 
the  defendants  cross  those  of  the  plaintiff  at 
certiiin  places,  and  thereby  seriously  damage 
and  interfere  with  them. 

The  defendants  do  not  deny  the  erection 
of  poles  and  wires  as  alleged  by  the  plain- 
tiff, but  say  they  are  acting  within  their 
legal  rights,  since  they  are  on  private  land, 
and  further  say  that  they  are  not  inhibited 
by  law  from  stretching  wires  "across"  a  pub- 
lic highways  from  pole  to  pole  standing  on 
such  private  lands  on  opposite  sides  of  the 
highway. 

The  plaintiff  asks  this  court  by  Injunction 
to  prevent  the  defendants  from  conducting 
a  telephone  business  over  any  lines  where 
any  part  of  them  "are  constructed  upon, 
along,  over,  under,  or  across  any  of  the  high- 
ways and  public  roads  of  said  town  of  Vien- 
na" ;  also  to  prevent  the  defendants  "from 
erecting  any  posts  or  poles,  or  stringing  any 
wires,  or  constructing  telephone  lines  upon, 
along,  over,  under,  or  across  any  of  the 
highways  and  public  roads  of  said  town  of 
Vienna." 

The  case  com^  to  us  on  report  for  decision 
upon  the  bill,  answer,  and  the  following 
agreed  statement  of  facts: 

"It  ia  admitted  that  A.  W.  Hall,  Frank 
French,  Ernest  French,  Samuel  Gordon,  Corry 
Dunn,  B.  K,  Swift,  William  Bichards,  L.  L. 


Biggs,  Abbie  Hall,  and  Frank  Boberts  have 
paraally  erected,  and  propose  to  complete  and 
maintain,  a  private  telephone  line  in  the  town 
of  Vienna  connecting  their  several  homes  each 
with  the  other,  the  poles  being  set  on  private 
land,  and  the  wires  running  from  pole  to  pole 
over  private  land,  except  that  at  certain  points 
said  wires  connecting  poles  across  the  highways 
at  points  from  20  to  23  feet  above  the  sutface 
thereof.  The  above-named  defendants  are  also 
connected  by  contract  with  the  said  Franklin 
Farmers'  Co-Operative  Telephone  Company, 
and  thence  with  the  ontside  world. 

"It  1b  agreed  that^  if  the  erection  and  mainte- 
nance of  said  wires  by  the  above-named  defend- 
ants In  the  manner  above  descnbed  la  illegal 
or  constitutes  a  nuisance,  this  bill  shall  be  sus- 
tained against  these  defendants,  nominal  dam- 
ages shell  be  assessed  by  the  court,  and  an  in- 
junction issued  against  them  as  prayed  for; 
otherwise  the  bill  to  be  dismissed  as  to  said 
above  defendants. 

"It  is  admitted  that  the  Franklin  Farmers' 
Go^perative  Telephone  Company  has  erected, 
and  now  maintains,  and  proposes  to  maintain, 
a  telephone  line  in  the  town  of  Vienna,  the 
poles  being  set  on  private  land,  and  the  wires 
running  from  pole  to  pole  ^ver  private  land, 
except  that  at  certain  points  said  wires  con- 
necting said  poles  across  the  highways  at  points 
from  18  to  22  feet  above  the  surface  thereof, 
and  it  is  agreed  that,  if  the  erection  and  main- 
tenance of  said  wires  in  tEie  manner  above  de- 
scribed is  Illegal  and  constitutes  a  nuisance, 
this  bill  shall  be  sustained  against  said  Frank- 
lin Farmers'  Co-Operative  Telephone  Company, 
nominal  damages  to  be  assessed  by  the  court, 
and  an  injunction  issued  against  them  aa 
prayed  for;  otherwise  this  bill  to  be  dismissed 
as  to  said  company. 

"If  the  court  find  the  wires  as  erected  and 
maintained  and  proposed  to  be  erected  and 
maintained  constitute  a  nuisance,  it  is  agreed 
that  the  plaintiff  has  snifered  special  damage 
because  of  said  wires;  but,  If  the  court  find 
that  said  wires  do  not  constitnte  a  nuisance, 
the  plaintiS  makes  no  claim  of  special  damage." 

[1,2]  As  a  fundamental  proposltloa  on 
which  to  base  this  proceeding,  ttw  plaintiff 
calls  our  attention  to  B.  8.  c.  56,  ft  17.  wfaidi 
forUds  not  only  corporations  engaged  in  the 
telephone  business,  but  also  Individuals  en- 
gaged in  such  business,  from  constructing 
lines  "upon  and  aUmg"  hlf^ways  and  public 
roads  without  permlasloQ  In  writing  from 
mayor  and  aldermoi,  in  case  of  cltiefl,  from 
8electm»i,  in  case  of  towns,  or  from  county 
commissioners,  In  case  of  plantations  and  un- 
oi^anlzed  townships,  specifying  the  kinds  of 
poles  to  be  used,  where  and  how  they  are 
to  be  located  and  set,  and  the  height  ot  the 
wire  above  the  ground.  The  defwdants  re- 
ply, as  already  suggested,  that  their  wires 
are  "across"  the  highways  and  public  roads, 
and  that  the  words  '*upon  and  along"  are 
not  synonymous  with,  or  equlval^t  to,  the 
word  "across."  With  r^erence  to  the  mean- 
ing of  these  terms  in  this  particular  statute, 
it  is  significant  to  note  that  we  borrowed  the 
same  from  the  statutes  of  Massachusetts  in 
the  year  1885.  Only  a  year  before  that  time 
the  Suprone  Court  of  that  state,  in  Banks  v. 
Highland  Street  Ballway,  136  Mass.  485, 
said:  "In  this  statute  the  word  'upon'  in- 
cludes crossing  a  way  by  the  wires."  We 
must  assume  that  our  legislature  was  famil- 
iar with  this  interpretative  ruling  and  adopt- 
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ed  it  when  the  statute  in  qaestion  was  passed. 
We  also  adopt  it,  and  det:lare  that  lu  tUe 
statute  under  consideration  the  word 
"upon"  Includes  crossing  a  way  by  the 
wli-es.  This  disposes  of  one  contention 
of  the  defendants;  for  we  have  no  hesitation 
In  saying  that  the  erection  and  maintenance 
of  the  defendant's  wires  across  the  high- 
ways and  public  ways,  in  the  manner  admit- 
ted, were  contrary  to  law. 

Conceding  this  Illegal  erection  and  main- 
tenance of  defendant's  wires,  can  the  plain- 
tiff prevail  In  this  cause?  la  other  wordB, 
has  this  court  Jurisdiction  In  eQuity  upon 
motion  of  this  plaintiff  to  enjoin  such  main- 
tenance or  to  forbid  future  action  of  the 
same  kind? 

[3]  The  plaintiff  claims  that  these  wires 
constitute  a  nuisance,  and  assigns  this  claim 
as  the  chief  ground  of  equity  Jurisdiction  in 
its  belialf  as  evidenced  by  the  agreed  state- 
ment. Wires,  thus  erected  and  maintained 
are  not  declared  by  statute  to  be  nuisances. 
Wires  and  poles  erected  and  maintained  in 
accordance  with  statute  provisions  are  de- 
clared by  R.  S.  &  55,  S  17,  to  be  deemed  legal 
structures,  and  the  plaintiff  urges  that  we 
should  hold  by  Inference  that  those  not  erect- 
ed and  maintained  In  accordance  with  statute 
provisions  are  nuisances.  But  the  statute  Is 
In  derogation  of  the  common  law,  and  must 
be  construed  strictly;  It  cannot  be  enlarged 
by  Implication.  Houlton  T.  Tltcomb,  102  Me. 
272,  66  Atl.  733,  10  L.  R.  A.  (N.  S.)  580,  120 
Am.  St.  R^.  492.  The  plaintiff  relies  upon 
the  last-named  case  la  support  of  Its  con- 
tention as  to  nuisance,  but  in  doing  so  over- 
looks the  fact  ttmt  the  statute  in  that  case 
had  expressly  declared  bolldings  erected  con- 
trary to  an  ordinance  then  under  considera- 
tion to  be  nuisances.  The  application  made 
by  the  plaintiff  to  this  case,  where  the  wires 
have  not  been  declared  by  law  to  be  nuisances 
obviously  fails.  The  case  of  Lang  v.  Merwin, 
99  Me.  487,  69  AtL  1021,  105  Am.  St  Rep. 
293,  cited  by  i^lntiff,  Is  also  Inapplicable  for 
the  same  reason.  In  t&at  case  Injunction  was 
sought  to  restrain  the  use  of  a  gambling  ma- 
(AUne,  a  thing  declared  by  statute  to  be  a 
nuisance.  In  support  of  Its  dalm  that  wires 
erected  and  maintained,  as  in  this  case,  are 
nuisance  the  plaintiff  also  dtes  Banks  v. 
Highland  Street  Ry.  Ca,  supra,  clalndng 
that  case  to  hold: 

"That  a  wire  across  a  street,  being  erected 
cootra  to  the  provision  of  a  statute  similar  to 
ours,  was  a  nuisance." 

But  a  more  careful  examination  shows  that 
an  employe  was  carrying  the  wire  looped 
across  the  street,  and  the  court  said: 

"The  wire,  at  least  while  looped  across  the 
Rtreet,  so  that  ' it  might  be  hit  by  passing  car- 
riages, was  a  DUisance,  which  any  person  law- 
fully traveling  on  the  way,  and  incommoded  by 
it,  might  remove." 

A  state  of  affairs  so  materially  different 
from  the  case  at  bar  cannot  be  said  to  throw 

light  on  this  discussion.  i 


The  wires  of  the  Franklin  Company,  one 
of  the  defendants,  appear  to  have  been  In 
use  for  eight  years,  at  a  height  of  from  18 
to  22  feet  from  the  surface  of  the  ground, 
and  nothing  has  been  introduced  In  the  refr 
ord  to  show  that  they  have  in  any  way  Inter- 
fered with  or  obstructed  public  travel.  Tbe 
wires  erected,  and  proposed  to  be  erected,  by 
the  individual  defendants,  are  from  20  to 
23  feet  from  the  ground.  We  cannot  say.  as 
matter  of  law,  that  these  wires  of  either 
the  Franklin  Company  or  the  Individual  de- 
fendants constitute  a  nuisance,  nor  has  the 
plaintiff  satisfied  us  that  they  have  been  de- 
clared 80  by  any  statute,  dty  ordinance,  or 
town  by-law. 

FaUli^  to  find  that  these  wires  constitute 
a  nuisance,  as  erected  and  maintained,  we 
must  dismiss  the  bill  In  accordance  with  the 
stimulation  of  the  parties  In  the  agreed  state- 
meat.  Since  the  erection  and  maintenance 
of  the  wires  across  highways  and  public 
ways  are  in  violation  of  law,  we  think  the 
defendants  should  not  recover  costs. 

Bill  dismissed  as  to  all  def  endant& 


NEWTON  v.  HAWKES. 

(Snprenie  Judicial  Court  of  Maine.   Feb.  12, 

1915.) 

Assault  and  Battebt  (8  34*)— Civil  Liabil- 

rrr— Evidence—A  DMissi  BiLiTT. 

Under  the  rale  that,  where  plaintiff,  suing 
for  an  assault  and  battery,  claims  punitive  dara- 
ages  or  damages  for  Injored  feelings,  the  coDdiTt 
of  defendant  may  be  shown  to  aggravate  the 
damages,  and  plaintiff's  own  conduct  and  provo- 
cation by  him  may  be  shown  in  mitigation,  a 
defendant  may  show  that  two  days  before  the  as- 
sault plaintiff  was  guilty  of  conduct  naturally 
arousing  the  indignation  and  outraging  the  feel- 
ings of  defendant. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  SS  47-50;  Dec  Dig.  |  84.*]. 

Exceptions  from  Supreme  Judicial  Court, 
Oxford  County,  (it  l-aw. 

Action  by  Fred  G.  Newton  against  Fred 
H.  Hawkes.  There  was  a  verdict  for  plain- 
tiff, and  def^dant  brings  ezc^Uona.  Sus- 
tained. 

Argued  before  SPEAR,  CX)KNISH,  KINO, 
BIRD,  and  HANSON,  JJ. 

George  A.  Hutchins,  of  Rumford,  for  plain- 
tiff. Blsbee  &  Fark^,  of  Rumford,  for  de- 
fendant 

BIRD,  J.  This  Is  an  action  brought  hr 
plaintiff  to  recover  damages  for  an  assault 
and  battery  vrhlfHi  occurred  on  the  7th  day 
of  August,  1911.  There  was  no  evidence  in 
Ja8tlflcati<m  of  the  acts  of  defendant,  but  the 
bill  of  exc^ttlons  seta  forth  that  at  the  be- 
ginning of  the  trial  plahitUTs  attorney,  in  an- 
swer to  inquliy,  stated  that  he  claimed  dam- 
ages for  wounded  pride,  hnmillatttm,  etc, 
and  punitive  damages,  ^nie  defendant  offer- 
ed evidence  tending  to  show  conduct  on  the 
part  of  plaintiff  on  Saturday,  August  5,  1911, 
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which  would  naturally  arouse  the  Indigna- 
tion and  outrage  the  feelings  of  defendant. 
The  evidence  offered  was  excluded.  Evi- 
dence of  conversation  or  statements  of  plain- 
tiff was  also  offered  by  defendant,  but  was 
excluded,  as  not  occurring  on  the  day  of  the 
alleged  assault. 

It  Is  the  opinion  of  the  court  that  the  ris- 
ing In  both  Instances  was  erroneous.  Pren- 
tiss V.  Shaw,  66  Me.  427,  96  Am.  Dec.  475; 
Palmer  v.  M.  a  E.  R.  Co.,  92  Me.  399,  42  Atl. 
800,  44  L.  R.  A.  673,  69  Am.  St  Rep.  613. 
"Mere  evidence  of  general  bad  character,  or 
unpopularity,  or  of  acts  or  declarations  of 
ancient  date,  or  not  clearly  and  really  part 
and  parcel  of  the  matter  in  question,  must  be 
excluded.  But  time  Is  not  of  the  essence  of 
the  principle,  but  fairly  established  direct 
connection,  as  cause  or  effect."  Prentiss  v. 
Shaw,  66  Me.  427,  441>^,  96  Am.  Dec.  475. 
If  the  plaintiff  claims  punitive  damages,  or 
damages  for  his  Injured  feelings,  the  spirit 
and  conduct  of  the  defendant  may  be  Inquir- 
ed Into,  to  enhance  or  aggravate,  and,  as 
well,  the  plaintiff's  own  conduct  and  the 
provocation  by  him.  If  any,  to  mitigate,  the 
damages.  Palmer  v.  Maine  Central  R.  R. 
Co.,  supra,  at  page  412  of  92  Me.,  ^  Atl.  800, 
44  Tj.  R.  a.  673,  69  Am.  St  Bejk  618. 

Exceptions  sustained. 


STATE  V.  CAVALLTJZZI. 

(Supreme  Judicial  Court  of  Maine.    Feb.  12, 
IfllB.) 

1.  iNDicrruENT  AND  Infobvation  (]  llO*)— 
Statdtobt  Offenses— RKQUI8ITX8. 

While  it  is  the  better  practice  to  employ  in 
an  indictment  the  words  <^  the  statute  defining 
the  offense  charged,  it  is  not  essential  to  do  so 
where  equivalent  words  are  used  and  all  the  ele- 
ments of  the  crime  are  set  forth. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  s|  289-294;  Dec. 
Dig.  fi  110.*] 

2.  Pbostitution  (8  3*)  —  Offenses  —  Innici- 

MEHT— SCFFICIENOT. 

An  ludictmeat  alleging  that  accused  know- 
ingly received  the  proceeds  of  the  earnings  of 
one  "Flossie  C,"  who  was  then  and  there  en- 
gaged in  "her"  occupation  of  prostitution,  char- 
ges a  violation  of  Pub.  I^ws  1913,  c.  97,  §  3, 
pani^ing  any  person  who  shall  Irnowingly  ac- 
ceptt  any  money  from  the  earnings  of  any  woman 
engaged  in  prostitution  ;  for  the  Christian  name 
"Flossie,"  together  with  the  use  of  the  pronoun 
"her,"  shows  that  accused  received  the  eam- 
iogs  of  a  woman. 

[Ed.  Note.— F<w  other  eases,  see  Prostitution, 
Cent  Dig.  |  3;.  Dea  Dig.  J8.*] 

3.  Pbobtttdtion  (5  Offenses. 

The  word  "prostitution,"  In  Public  Laws 
1913,  c.  97,  i  3,  punishing  any  person  accept- 
ing the  proceeds  of  the  earnings  of  any  woman 
engaged  In  prostitution,  when  considered  in  con- 
nection wim  other  provisions  of  the  chapter, 
and  in  connection  with  Rev.  St.  c  125,  g§  9,  10, 
is  limited  to  a  specific  form  of  sexual  immoral- 
ity, and  the  use  of  the  word  bi  an  indictment  is 
sufficient 

[Ed.  Note.— For  other  cases,  see  Prostitntion. 
Cent  Dig.  §S  1,  2;  Dec  EtfgTl  1.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Prostitution.] 


4.  SxATtrrES  (j  241^— COKSTBUcnoH— Penal 
StaYuteb. 

Penal  statutes,  though  BtrieUy  ctmstmed, 
must  not  be  construed  so  strictly  as  ta  defeat  the 

legislative  intent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S|  322.  323;  Dec  Dig.  S  241.*] 

Bxc^Hlons  trom  Supreme  Judicial  Court, 
Penobscot  County,  at  Lav. 

Faainale  CavaUuzil  was  cmvlcted  of 
crime,  and  be  brings  exceptions.  OvWTuled. 

Argaed  before  SAVAGE,  O.  J.,  and  SPEAR, 
CORNISH,  KING,  BIRD,  and  HANSON.  JJ. 

Donald  F.  Snow,  Co.  Atty.,  of  Bangor,  for 
the  State.  Terence  B.  Towle  and  Charles  J. 
Hutchlngs,  both  of  Bangor,  for  defendant. 

BIRD,  J.  The  defendant  was  indicted  for 
violation  of  the  provisions  of  section  3,  c.  97, 
of  the  Public  Laws  of  1913.  The  section  is 
as  follow.s: 

"Any  person  who   shall   knowingly  accept 

*  *  *  any  money  or  other  valuable  thing, 
without  consUoration,  from  the  proceeds  of  the 
earnings  of  any  woman  mgaged  in  prostitution, 
shall  be  guilty  of  a  felony.  •   •   •  " 

The  indictment  alleges  that: 

"Defendant  did    •    •    •    knowingly  accept, 

*  *   •   without  consideration,  certain  moneys. 

*  *  •  said  money  and  moneys  being  then  and 
there  from  the  proceeds  of  the  earnings  of  one 
Flossie  Cavallozzi,  who  was  then  and  there  en- 
gaged in  prostitntion,  said  moneys  being  then 
and  there  from  the  proceeds  of  the  earnings  of 
said  Flossie  Cavallozzi,  in  her  said  occupation 
of  prostitution,  against,"  etc. 

Upon  convlctloui  the  defendant  filed  a  mo- 
tion In  arrest  of  Judgment,  which  was  over- 
ruled, and  defendant  had  exceptions. 

In  support  of  the  exceptions.  It  is  urged 
that  the  indictment  does  not  allege  that  Flos- 
sie Cavalluzzi  was  a  woman  engaged  In  pros- 
titution, and  that  the  term  "prostitution" 
should  be  further  limited  and  explained  by 
apt  words. 

[1]  1.  It  Is  contended  that,  as  the  word 
"woman"  Is  used  in  the  statute,  its  absence 
from  the  indictment  is  fatal.  But  while  It 
la  unquestionably  much  better  practice  to 
employ  the  words  of  the  statute.  It  is  not  es- 
sential if  equivalent  words  are  used  and  all 
the  elements  of  the  crime  are  set  forth. 
State  V.  Hussey,  60  Me.  410,  11  Am.  Rep. 
172 ;  State  v.  Lynch,  88  Me.  195,  33  Atl.  978 . 
State  V.  Doran,  99  Me.  329,  331,  59  Atl.  440. 
105  Am.  St  Rep.  278;  Com.  v.  Fogerty,  8 
Gray  (Mass.)  489,  491,  69  Am.  Dec.  264.  The 
definition  of  the  crime  of  rape  both  at  com- 
mon law  and  by  statute  includes  the  word 
"woman"  or  "female,"  but  neither  at  com- 
mon law  nor  under  the  statute  was  the  word 
"woman"  or  "female"  Indispensable.  Gen- 
erally, It  was  omitted,  and  the  word  "lier" 
supplied  its  place.  See  State  v.  Blake,  39  Me. 
323 ;  Archb.  Cr.  PI.  (5th  Am.  Ed.)  570  (*480) ; 
Com.  V.  Sugland,  4  Gray  (Mass.)  7,  9;  Com. 
V.  Thompson,  116  Mass.  346;  Blsh.  D.  &  F. 
(1885)  S  905.  note  3.  There  are  many  cases 
which  hold  such  indictment  sufficient  when 
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the  court  may  recognize  the  sex  of  the  party 
wronged  by  the  name  and  pronoun,  or  by  the 
pronoun  alone.  See  Hill  T.  State,  3  Helsk. 
(Tenn.)  317,  319;  State  v.  Farmer,  4  Ired. 
(26  N.  C.)  224,  225 ;  Taylor  v.  Cora.,  20  Grat 
(Va.)  825,  828;  Battle  v.  State,  4  Tex.  App. 
605,  596,  30  Am.  Rep.  169.  See,  also,  State  t. 
Hussey,  7  Iowa,  409,  410;  Com.  r.  Bennet, 
2  Va.  Cas.  235. 

[21  So  in  the  case  at  bar  we  are  clearly 
of  the  opinion  that,  from  the  name  "Flossie," 
which,  albeit  It  may  be  a  substitute  for  the 
Christian  name  "Florence,"  given  alike  to 
men  and  women,  la  never  apjAted  to  a  man, 
but  is  a  strictly  feminine  appellative  and 
from  the  ^onoun  "her,"  It  la  clearly  <Aarged 
that  Flossie  Cavallnzzl  is  a  woman,  and  one 
engaged  In  prostittition. 

[II  2.  While  it  is  probable  that  the  word 
"prostitution"  has  no  legal  meaning  at  com- 
mon law,  and  while,  in  Its  general  sense,  It 
is  the  letting  of  one's  self  to  sale  or  devot- 
ing to  infamous  purposes  what  is  In  one's 
power  (State  v.  Stoyell,  54  Me.  24.  27,  89 
Am.  Dec.  716),  it  Indicates  other  than  a 
specific  form  of  sexual  Immorality  only  when 
It  Is  coupled  with  the  thing  devoted  to  base 
ends,  as  prostitution  of  one's  office,  of  one's 
faculties,  of  the  press,  etc.  The  specific 
form  of  sexual  immorality  has  become  Its 
primary  meaning  with  lexicographers.  So, 
also,  In  present  legal  phraseology.  Black's 
Law  Diet  See,  also.  Com.  v.  Cook,  12  Mete. 
(Mass.)  93,  97-98;  State  v.  Brow,  64  N.  H. 
577,  15  Atl.  216.  Examination  of  the  other 
sections  of  chapter  97  of  the  Public  Laws  of 
1913  and  of  R.  S.  c.  125,  H  9,  10,  all  in  pari 
materia,  leaves  no  doubt  as  to  the  meaning 
given  the  word  In  the  section  of  statute  in 
question.  The  conclusion  is  Irresistible  that 
the  use  in  the  indictment  of  the  word  em- 
ployed In  the  statute  Is  sufficient 

[4]  "Though  penal  laws  are  to  be  construed 
strictly,  they  are  not  to  be  construed  so 
strictly  as  to  defeat  the  obvious  intention  of 
the  Legislature.  The  maxim  is  not  to  be  so 
applied  as  to  narrow  the  words  of  the  stat- 
ute to  the  exclusion  of  cases,  which  those 
words.  In  their  ordinary  acceptation,  or  In 
that  sense  in  which  the  Legislature  has  ob- 
viously used  them,  would  comprehend.  The 
intention  of  the  Legislature  Is  to  be  collect- 
ed from  the  words  they  employ.  *  •  • 
The  case  must  be  a  strong  one,  Indeed,  which 
would  Justify  a  court  In  departing  from  the 
plain  meaning,  of  words,  especially,  in  a  pe- 
nal act,  in  search  of  an  intention  which  the 
words  themselves  did  not  suggest"  United 
States  V.  WUtberger  (Marshall,  C  J.)  5 
Wheat  76,  95,  96,  5  L.  Ed.  37.  See  United 
States  V.  Bitty,  208  U.  S.  393,  401,  403,  28 
Sup.  Ct.  396,  52  L.  Ed.  543.  See,  also,  State 
V.  Bierce,  27  Conn.  319,  320 ;  Paraiso  v.  Unlt- 
«d  States,  207  U.  S.  368,  28  Sap.  Ct  127,  S2 
L.  Ed.  249. 

Exceptions  overruled. 


NASH  V.  BREMNER  et  aL    (No.  39A79.) 

(Ck)urt  of  Chancery  of  New  Jersey.   Jan.  16, 
1915.) 

1.  Trusts  (S  35*)  —  Aobeeicents  Between 
Testator  and  Legatee — Requisites. 

Where  a  testator  makes  bis  will  or  omits 
to  alter  it  on  the  promise'  of  a  beneficiary  that 
he  will  make  a  certain  dispositiou  of  the 
erty  bequeathed  or  some  part  thereof,  equity  will 
declare  the  beneficiary  a  trustee  for  the  per- 
formance of  his  promise  to  prevent  the  statute 
of  wills  being  used  as  an  instrument  of  fraud, 
but  to  create  such  a  trust  in  opposition  to  the 
terms  of  the  will  the  testator  must  communicate 
his  intention  to  the  lepatee.  the  leiiatee  must 
assent  thereto,  and  the  testator  must  act  upon 
such  assent. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent. 
Dig.  88  45-40;  Dec.  Dig.  I  85.*] 

2.  TBUSTS  (§  44*)  —  AOBEEHEinS  Betwxbh 
Testator  and  Lbqatek  —  Sumicienct  or 
Evidence. 

In  a  suit  to  establish  a  trust  In  proper^  be- 
queathed by  a  testator  to  his  brother,  evidence 
held  insufficient  to  show  that  the  testator  in- 
tended that  tbe  bequest  should  be  held  in  trust 
for  a  person  not  named  in  the  will,  or  that  the 
brother  knew  .of  such  Intention  or  promised  to 
so  hold  the  bequest. 

[£d.  Note.r-For  other  cases,  see  Trosts,  Gait 
Dig.  18  66-68;  Dec.  Dig.  {  44*] 

Bill  In  eqntty  to  establish  a  tnut  by  Theo 
Nash  against  Leith  Brenmer  and  another. 
On  order  to  show  cauae  why  an  injunction 
should  not  Issue.  Order  to  ahow  cause  dis- 
missed. 

Warren  Dixon,  of  Jersey  City,  for  com- 
plainant Wm.  B.  Gourley,  of  Paterson,  for 
defendants. 

GRIFFIN,  V.  C.  The  bill  In  this  cause  Is 
filed  by  tbe  complainant  to  obtain  a  decree 
declaring  the  defendant,  Leith  Bremner,  her 
tru^^ee  of  a  portion  of  the  property  be- 
queathed to  him  under  the  fourth  paragraph 
of  tbe  will  of  Robert  6.  Bremner,  deceased, 
which  reads  as  follows; 

"Fourth.  I  hereby  give,  grant  devise  and 
bequeath  to  my  brother  Leith  Bremner,  now  of 
Richmond,  Virginia,  all  of  my  risht  title  and 
interest  in  and  to  the  capital  stock  of  the  Pas- 
saic Herald  Printing  Company,  a  body  corpo- 
rate of  tbe  state  of  New  Jersey,  now  pubUshiug 
the  Passaic  Daily  Herald,  and  running  a  print- 
ing business  at  No.  41  Lexington  avenue,  in 
the  city  of  Passaic,  and  ail  the  rights  or  appnr* 
tenances  thereto  belonging.  It  is  my  wish  and 
I  hereby  direct  my  said  brother  Leith  Bremner, 
shall  sacceed  me  as  manager  of  said  business, 
and  that  as  soon  as  the  profits  of  said  newspa- 
per, and  printiug  businesa  at  the  number  afore- 
said, shall  warrant,  it  is  my  will  and  I  hereby 
direct  my  executors  hereinafter  named  to  pay 
to  my  wife,  Edith  L.  Bremner,  tbe  sum  of  uiir- 
ty-five  dollars  per  week,  in  lieu  of  any  and  all 
services  that  she  might  render  in  conducting  my 
said  newspaper  business  and  in  the  event  of  tliat 
my  said  executor  and  the  owners  of  the  control- 
ling stock  of  tbe  said  Passaic  Herald  Printing 
Company,  should  determine  to  sell  and  dispose 
of  my  said  newspaper  business,  including  the 
real  estate  and  appurtenances  thereto  I>elonging, 
then  and  in  that  case,  I  direct  that  one-halC 
of  the  net  profits  remaining  after  paying  lUl 
just  debts,  shall  go  to  my  wife  Edith  L.  Brem> 
ner,  and  the  remaining  one-half  to  go  to  my 
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said  brother  Ldth  Bremner,  and  to  be  disposed 
of  bjr  him  as  be  mi^  aee  fit." 

The  bill  also  prays  an  Injtinctloii  restrain- 
ing both  Lelth  and  Edith  L.  Bremner.  who 
are  the  executors  under  said  ^1,  from  dis- 
posing of  tbe  Interest  bequeathed  to  Leith 
under  said  paragraph.  On  the  flUng  of  the 
bill  an  oilier  was  granted  directing  the  de-- 
fiendants  to  show  cause  why  an  Injunction 
sbonld  not  issue  according  to  the  prayer  of 
the  Mil,  wfal^  order  contained  a  restraint 

The  defendant^  Leith  and  Edith,  were  not 
made  parties  as  executora,  but  on  the  hear- 
ing of  the  order  to  show  cause  it  was  coa- 
sented  that  t2ie  bill  might  be  amended  by 
making  them  .parties  In  their  repreaentatlTe 
capadttea,  and  that  said  bill,  on  the  argu- 
ment, might  be  treats  as  amoided  without 
preji^oe  to  the  restraint  Tbe  hearing  was 
thereupon  proceeded  with. 

The  bill  and  supporting  affldavits  allied 
certain  facts  tending  to  Justify  .consideration 
of  the  complidnant  at  the  hands  of  the  tes- 
tator in  the  testamentary  disposition  of  his 
estate,  but  by  reason  of  certain  dicunistane- 
es  It  was  deemed  either  Improper  or  unwise 
to  pay  his  all^;ed  obllgatlDn  to  the  complain- 
ant by  direct  testamentary  gift  and  accord- 
ingly resort  was  had  to  the  secret  method  of 
bequest  to  Lelth  with  a  promise  from  him 
that  he  would  hold  the  iffoperty  bequeathed 
on  certain  trusts  for  the  benefit  of  tbe  com- 
plainant 

Tbe  coniiflalnant  says  she  has  establbshed 
this  trust  In  two  ways:  (1)  By  a  letter  writ- 
ten by  the  testator  to  Lelth  declaring  tbe 
trusts  upon  which  he  should  hold  the  prop- 
erty mentioned  in  tbe  fourth  paragraph  of 
the  will,  and  his  acceptance  of  the  terms 
thereof;  (2)  by  a  conversation  had  In  Janu- 
ary, lftl4,  between  the  testator  and  Ldtb  in 
the  presence  of  the  complainant  shortly  be- 
fore the  testator's  deatti,  wherein  the  testa- 
tor requested,  and  Lelth  promised  to  hold 
Raid  property  on  the'  same  terms  as  those 
contained  In  the  letter  and  acc^ptan<%  abore 
mentioned. 

[1]  ^e  rule  is  that  where  a  testator 
makes  lUs  wUl  or  omits  to  alter  It  on  tbe 
promise  of  a  bmefldary  that  he  will  make 
certain  disposition  of  the  property  bequeath- 
ed, or  some  part  thereof,  equity  will  declare 
the  b«ieflciary  a  trustee  for  the  performance 
of  his  promise  to  prevent  the  statute  of  wills 
being  used  as  an  Instrument  »ot  fraud. 
Helidsch  T.  Pennington,  73  N.  J.  Eq.  (8  Buch.) 
4S6.  68  AtL  233 ;  Id.,  on  appeal,  7B  N.  J.  Bq. 
(6  Such.)  606,  78  AO.  1118;  WUllams  t. 
Tretiand,  32  N.  J.  Eq.  (6  Stew.)  IBS;  Id., 
on  appeal,  32  N.  J.  Eq.  (0  Stew.)  734 ;  Tear^ 
ance  t.  Powell,  56  N.  J.  Eq.  aO  DlGdc.)  577, 
37  AtL  735;  Durale  t.  DuVale,  6G  N.  J.  Bq. 
(11  Dick.)  375.  39  AU.  687.  40  Atl.  440;  Car- 
ver V.  Todd,  48  N.  J.  Eq.  (3  Sick.)  102,  21 
AtL  943.  27  Am.  St  Bep  466;  Smith  v. 
Smith,  54  N.  J.  Bq.  (9  Ditifc.)  1  (7),  82  AU. 
1069;  Belknap  v.  TiUotson.  82  N.  J.  Eq.  (12 


Buch.)  271,  88  Aa  841.  But  to  create  such 
a  trust  In  opposition  to  the  terms  of  the  will 
it  was  necessary  that  the  testator  should  have 
communicated  bis  Intention  to  the  legatee, 
the  legatee  should  have  assented  tx>  the  same, 
and  the  testator  should  have  acted  upon  such 
assent  Williams  v.  Vreeland,  supra,  ^  M. 
J.  Bq.738. 

[2]  As  the  letter  was  not  produced,  and 
Ldth  positively  sweara  not  only  that  he 
never  received  such^  letter  and  never  made 
the  promise  Imputed  to  blm.  but  that  he 
never  knew  of  complainant's  dalm  unUl  af- 
ter the  death  of  the  testator,  and  as  there  Is 
no  positive  evidence  to  tbe  contrary,  the  com- 
plainant must  fall  <Hi  her  first  dalm. 

As  to  her  second  claim  of  the  trust  created 
In  January,  1914,  her  statemmt  going  to 
show  the  creation  of  such  trust  Is  flatly  con- 
tradicted by  L^tb,  iriiose  testlmoDy  receives 
persuasive  support  from  the  affidavit  of  <me 
Speer,  who.  weaklng  of  a  time  when  he  was 
in  the  room  with  the  testator  and  the  com- 
plaimnt  about  January  27,  1914,  says: 

**I  was  in  the  room  when  Robert  O.  Bremner 
informed  Miss  Nash  that  it  was  best  that  she 
should  leave;  that  he  was  ffomg  to  leave  the 
hospital  as  soon  as  he  could  make  arran^ 
ments.  Miss  Nash  violently  objected  to  this. 
I  also  advised  her  that  it  would  be  better  for 
herself  that  she  should  leave.  She  anBwered 
that  it  did  not  matter  to  her,  as  her  father 
would  have  nothing  to  do  with  her.  anyway. 
Mr.  Bremner  told  her  he  was  going  back  wiui 
his  wife.  At  this  she  became  very  angry,  and 
said,  'You  know.  Bob  Bremner,  what  I  can  do 
to  you,  and  I  will  do  if  " 

This  conversation  does  not  indicate  that  at 
that  time  the  testator  was  particularly  anx- 
ious to  create  a  trust  for  her  benefit  but, 
on  the  contrary,  showed  that  he  feared  and 
was  anxious  to  be  rid  of  her. 

There  Is  therefore  lack  of  proof  of  the 
creation  of  the  second  trust 

Throughout  the  affidavits  of  the  complain- 
Ant  and  her  witnesses  are  numerous  state- 
ments of  what  the  testator  had  said  tending 
to  show  the  creation  of  the  trust ;  but  none 
of  these  statements  possess  evidential  force, 
because  they  were  not  communicated  to 
Lelth,  and  therefore  It  Is  evident  that  he  did 
not  take  the  beqnest  on  terms  other  than 
those  contained  In  the  will. 

I  will  advise  an  order  dismissing  the  order 
to  show  cause.  ^ 

AMERICAN  SURETY  CO.  OP  NEW  YORK 

V.  MASON. 
(Gbnrt  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  27.  1915.    Separate  Opinion, 
Feb.  5,  iyi5.) 

(Bylldbus  hy  the  Oovrt.) 
EvinENca  a  442*)  — Pabol— WmtTTBir  Oon- 

TEACT. 

When  a  written  contract  contains  the 
whole  agreement,  parol  evidence  is  not  admis- 
sible to  ingraft  tenns  upon  tbe  written  agree- 
ment. 

[Ed.  Note.~For  other  cases,  see  Evidence 

Cent  Dig.  SS  1874-1897 ;  Dec.  Dig.  S  442.*1 
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Appeal  from  Snpreme  Court 

Action  by  the  American  Surety  Company 
of  New  York  against  Mary  Ii.  Mason,  ad- 
ministratrix of  James  Conway,  deceased. 
From  a  Judgment  for  plaintifT,  defendant  ap- 
peals. Affirmed. 

UcOarter  &  English,  ot  Newark,  for  appel- 
lant Pitney,  Hardin  ft  Skinner,  of  Newark, 
for  appellee. 

BIiACK,  J.  The  suit  In  this  case  was 
brought  by  the  plain tiCf  against  the  defend- 
ant's intestate  on  an  indrannity  bond  given 
to  the  surety  company,  to  recover  luoney 
which  the  surety  company  paid  on  its  bonds 
guaranteeing  the  town  of  Wakefl61d,  Masa, 
performance  of  sewerage  contracts.  The 
plaintiff  itself  was  seemed  against  loss  by 
the  bond  of  Indemnity.  The  town  of  Wake- 
field brought  suit  against  the  pUUntlff  com- 
pany, upon  its  guaranty,  in  the  courts  of 
Massachusetts,  recovering  a  Judgment  against 
It.  The  plaintiff  company  paid  the  Judg- 
ment, with  costs  and  Interest,  and  now  brings 
this  vait  upon  the  indemnity  bond,  executed 
by  James  Conway,  the  defendant's  intestate, 
and  tn*o  others,  Mlnahan  and  Hanna. 

The  case  was  tried  In  the  Essex  tiLrcuit 
court  before  Hon.  Frederic  Adama  At  the 
first  trial,  the  only  Issue  submitted  to  the 
Jury  was  whether  a  certain  release,  called 
for  by  the  tenth  clause  of  said  bond  of  In- 
demnity, permitting  the  surety  to  make  such 
a  release,  bad  been  executed  and  delivered 
by  the  plaintiff  company.  On  that  Issue  tlie 
Jury  found  tliat  It  had  not,  and  rendered  a 
verdict  for  the  defendant  On  the  plaintiff's 
rule  to  show  cause,  the  verdict  was  set  aside 
by  the  Supreme  Court  on  the  ground  that 
the  verdict  of  the  Jury  on  that  issue  was 
against  the  weight  of  evidence.  The  Su- 
preme Court  also  held  that  it  was  Imma- 
terial whether  or  not  a  formal  release  in 
writing  was  executed  and  delivered.  A  ver- 
dict should  have  been  directed  for  the  plain- 
tiff on  the  record,  as  then  presented.  Mean- 
while the  defendant  James  Conway,  having 
died,  the  administratrix,  Mary  L.  Mason,  was 
made  a  party  defendant  to  the  suit.  The 
suit  was  then  brought  on  for  a  second  trial 
under  a  stipulation  that  the  retrial  be  bad 
on  the  same  facts  and  on  the  same  testimony. 
The  trial  Judge  thereupon  directed  a  verdict 
in  favor  of  the  plaintiff  and  afiainst  the  de- 
fendant for  the  sum  of  $56,133.75.  Objection 
to  this  ruling  of  the  trial  court  was  noted. 
The  defendant  alleges  this  as  error.  We 
think  the  ruling  of  the  trial  court  was  cor- 
rect. The  Judgment  cannot  be  reversed  on 
that  ground.  There  is  also  alleged  error  In 
the  rulings  of  the  trial  court  In  rejecting 
and  admitting  testimony.  There  are  30  ob- 
jections noted  to  such  rulings  of  the  trial 
judge.  We  have  examined  the  record  and 
find  that  the  objections  are  without  merit 
Many  of  them,  if  the  rulings  bad  been  differ- 
ent, could  not,  in  any  event,  affect  the  re- 
sult   Three  of  the  Questions  overruled  by 


the  trial  court  were  Questions  propounded  to 
a  witness  Jarvis  W.  Mason.  The  first  wheth- 
er it  was  not  true,  that  the  witness  had  ex- 
pressed a  willingness  to  become  responsible 
for  the  completion  of  the  contracts  by  the 
iConway  Contracting  Company,  if  Mr.  Con- 
way and  two  other  gentlemen  indemnified 
his  company,  In  lieu  of  two  others ;  second, 
was  it  not  agreed  by  him,  on  behalf  of  the 
American  Surety  Company,  that  he  would 
become  surety  for  the  proposed  assignee  of 
the  contract  ^  the  indemnity  agreement  sued 
on  was  signed  and  delivered  to  him;  third, 
was  it  not  also  expressly  stated  on  that  occa- 
sion that  the  paper  was  signed  by  those  who 
did  sign  it  on  the  condition  that  when  the 
time  arrived,  the  surety  company  would  be- 
come surety,  without  further  expense  for  the 
current  year,  to  the  proposed  assignee  of  the 
contract  In  lieu  of  their  former  suretyship. 

The  rulings  to  these  and  other  similar 
questions  by  the  trial  court  were  based  upon 
the  case  of  Naumberg  v.  Young,  44  N.  J. 
Law,  341,  43  Am.  Bep.  380.  The  trial  Judge 
said,  In  disposing  of  the  questions  raised, 
that  the  contract  contains  mutual  covenants 
and  seems  to  be  complete  In  itself.  The 
subject  which  the  question  Is  designed  to 
dev^op,  is  so  clearly  connected  with  the  sub- 
ject-matter that  forma  the  contract  Itself 
as  to  bring  It  within  the  rule  of  NaumberR 
V.  Young,  44  N.  J.  Law,  341,  43  Am.  Rep.  380. 
In  that  case  Mr.  Justice  Depue  said; 

"When  the  contract  is  reduced  to  writing, 
the  law  presumes  that  the  writing  contains 
the  whole  agreement.  To  permit  terms  to  be 
Ingrafted  upon  the  written  agreement  by  mere 
parol  evidence  would  be  attended  vrith  all  the 
danger,  laxity,  and  inconvenience  which  the 
general  rule  is  calculated  to  exclude." 

This  disposition  of  the  proposed  questions 
by  the  trial  court  was  not  error. 
The  Judgment  Is  ther^ore  affirmed. 

SWAYZE,  J.  My  vote  to  affirm  this  judg- 
ment does  not  rest  upon  the  view  expressed 
in  the  opinion  of  the  court.  1  am  unable  to 
bring  mj-self  to  think  that  the  case  ts  gov- 
erned by  the  rule  of  Naumberg  v.  Yonngf  44 
N.  J.  Law,  331,  43  Am.  Rep.  380. 

WHITE  V.  CADMUS  et  aL    (No.  85/52fl.) 

(Court  of  Chancery  of  New  Jersey.    Feb.  5, 
1915.) 

fByllabiit  ly  the  Court.) 

Taxation"  (|§  793,  794*)— Tax  Tma— Quiet- 
ing—Defenses. 

Where  a  deed  is  given  for  the  sale  of  lands 
under  the  Martin  Act  (3  Gen.  St  1895,  n. 
3370),  the  purchaser  may  file  a  bill  to  quiet  title 
under  the  act  of  1870  (Act  March  2,  1870  [P. 
L.  p.  20]),  where  his  deed  is  attacked  by  de- 
fendants who  refuse  to  proceed  at  law;  and 
the  defenses  of  failure  to  give  notice  to  redeem, 
failure  to  obtain  an  order  from  the  circuit  court 
for  the  delivery  of  the  deed,  where  there  are  in- 
fant defendants,  are  attempts  to  attack  a  deed 
collaterally  and  cannot  be  considered,  the  de- 
fendants' proper  remedy  being  by  writ  of  cmt- 
tiorari  in  the  Supreme  Court. 

[Ed.  Note.— For  other  caeeB,  uea  TaxftUoO,  Gent 
Dig.  SS  nn:  Dec.  Dig.  |i  783,  lU.*] 
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Hult  by  Alexander  O.  White  against  Sarah 
M.  Cadmus  and  others.  Decree  advised  for 
complainant 

James  Benny,  of  Bayonnq,  for  complain- 
ant Roberson  ft  Demarest,  of  Bayonne,  for 
defendants. 

LBWI3,  Y.  C.  This  Is  a  bill  to  QDlet  title 
under  the  statate.  The  complainant  has 
established  the  jurisdictional  facts  neces- 
sary, peaceable  possession,  etc,  and  the  de- 
fbndanta  set  up  certain  claims  whidi,  If 
proved,  would  be  perfectly  good  defenses  if 
this  court  had  Jurisdiction  to  consider  them. 
The  Ull  sets  forth  that  the  premises  in  ques- 
tion are  part  of  a  lai^  tract  of  land,  of 
which  one  Jasper  Oadmus  died  seised,  and 
who.  by  his  will,  devised  the  land  to  one 
Jasper  A.  Cadmus  and  his  Issue,  with  remain- 
der over  cm  fAUure  of  issue.  Six  lots  of 
land,  comprising  a  part  of  the  premises  In 
question,  were  sold  by  the  collector  of  rev- 
enue of  Bayonne  on  August  10,  1894.  At 
that  time  the  persons  Interested  were:  Jas- 
per A.  Cadmus;  Sarah  M.  Cadmus,  his  wife; 
Mary  J.  Dowe,  wife  of  EHijah  F.  Dowe; 
Julia  E.  Wiggljis,  wife  of  MUton  G.  Wig- 
gins; Agnes  E.  Morgan,  wife  of  James  K. 
Morgan;  Eleanor  E.  Cadmus;  Augustine 
Runyon,  wife  of  Tranli  H.  Runyon;  Wll- 
helmiua  Scull,  wife  of  Horace  Scull;  Ben- 
jamin F.  Cadmus;  David  W.  Diamond,  hus- 
band of  Olivia  Diamond,  deceased;  David  W. 
Diamond,  son  of  Olivia  Diamond,  deceased; 
and  Jasper  A.  Diamond,  son  of  Olivia  Dia- 
mond, deceased. 

The  title  of  the  complainant  is  derived 
Oirough  a  sale  of  the  lots  by  the  dty  of  Bay- 
omie  under  the  "Martin  Act"  for  unpaid 
taxes  and  municipal  Hens,  and  the  following 
are  the  deeds  by  which  the  complainant 
claims  title:  Six  deeds  made  by  the  col- 
lector of  revenue  of  Bayonne  to  the  mayor 
and  couDcil  of  Bayonne,  all  dated  Augnst  2, 
1S97;  and  the  mayor  and  cound!  of  the  city 
of  Bayonne  gave  a  deed  to  Henry  J.  Chase, 
dated  September  22,  1897.  Henry  J.  Chase 
and  wife  then  conveyed  the  said  lota  to  B1<A- 
ard  J.  Gaddls,  by  a  deed  dated  October  22, 
1900.  Richard  J.  Gaddls  then  gave  a  deed 
to  H^ry  J.  Chase  and  wife,  dated  October 
22, 1900.  Henry  J.  Chase  and  wife  then  con- 
veyed to  Alexander  6.  White,  the  c(»nplain- 
ant  In  this  cause,  by  a  deed  dated  September 
15.  1911. 

The  defendants  contend  that  the  deed  Is 
an  absolute  nullity  on  these  several  groands: 
(1)  That  there  are  no  proofs  of  the  publica- 
tion of  the  advertisement  to  sell  the  lots  by 
the  collector  of  revenue  of  the  city  of  Bay- 
onne. (2)  That  two  of  the  owners  of  the 
lots  at  the  date  of  the  sale  and  of  the  pro- 
ceedings to  perfect  the  title  by  the  dty  were 
infants,  and  that  no  guardian  vras  appointed 
for  them,  nor  was  there  any  order  made  by 
tba  circuit  court  of  Hudson  ooant7  dlrecth^ 


that  a  deed  be  delivered  for  the  lands.  (3) 
Failure  to  give  notice  to  redeem. 

In  Bogert  v.  City  of  Elhsabeth,  25  N.  J. 
Eq.  426,  It  was  held  that  the  charter  of  the 
dty  of  Elizabeth  was*  nnconstltuttonal,  and 
that  a  deed  given  under  it  must  be  a  nul- 
lity. That  case  would  seem  to  favor  the  de- 
fendants; but  the  case  of  Jersey  City  v.  Lem- 
bedt,  31  N.  J,  Eg.  266.  dedded  several  years 
later,  and  which  has  never  been  questioned 
In  this  state,  will  be  my  authority  for  de- 
ddlng  to  advise  a  decree  in  favor  of  the 
otmiplalnant.  The  oomplalnant  had  no  other 
ranedy  than  to  file  a  Mil  In  this  court  He 
could  not  take  out  a  vrrtt  of  certiorari,  and 
the  defoKUuita  would  not  Accordiiv  to  the 
d^ndants''  allegationa,  if  proved,  tba  pro- 
ceedings iffior  to  the  giving  of  the  deed  were, 
to  say  the  least  extremely  Irr^nlar.  But 
the  defendants  are  forbidden,  by  the  fifteenth 
eetction  of  the  Sales  of  Land  Act  (Gen.  Stat 
2982),  from  attacking  a  deed  ooUatetally; 
and  the  Martin  Act  in  Its  417Ui  section  re- 
iterates, in  effect  the  same  provision  (Gen. 
Stat  3373).  The  defendants  have  had  a 
great  many  years  In  which  to  test  the  reg- 
ularity of  the  deed,  and  they  have  totally 
neglected  to  do  sow  The  case  of  Jeraey  City 
V.  Ijembe<^  Indicates  the  true  oonstmctlou 
of  the  act  of  1870.  The  court  holds  In  that 
case  that: 

"It  (the  act  of  1870)  was  not  meant  to  be  op- 
erative when  the  party  in  posseosion  of  lands 
has  the  means,  by  an  ordinary  proceediBg  at 
law,  of  testing  the  adverse  dafan  that  he  wishea 
to  have  settled,  uoleBS.^  in  such  a  state  of  facts 
as  was  presented  in  the  case  of  Bogert  v.  City  of 
Elizabeth,  27  N.  J.  Eq.  568.  In  which  the  pretend- 
ed Ilea  was  an  absolute  nullity,  In  consequence 
of  the  law  itself  under  which  It  had  been  taken 
being  anconstitutioDal,  so  that,  the  proceeding 
heioR  ultra  vires,  it  could  be  fairly  said  that  the 
heepibg  on  foot  of  such  a  mere  pretense  was, 
per  se,  anconscionable.  And,  evco  with  respect 
to  this  case,  it  should  be  borne  in  mind  that  the 
assessment  bad  fully  ran  its  course,  and  bad 
exhausted  itself  in  a  sale  of  the  lands,  and  that 
such  sale  was,  and  for  all  time  must  have  con- 
tinued to  be,  a  mere  nullity,  to  which  even 
legislation  conM  not  impart  life.  The  decision 
adjudged  that  such  a  state  of  things  was  a 
case  within  the  statute;  it  went  no  further. 
But  my  exposition  will  exclude  the  class  of 
cases  embracing  the  one  now  under  review,  be- 
cause the  pun>ose  of  the  act  was  to  relieve,  not 
persons  who  had  the  power  to  test  the  hostile 
claim  by  a  direct  proceeding  in  the  usual  mode, 
but  to  aid  those  persons  whose  situation  afford- 
ed them  no  such  opportunity.  The  inequity  that 
was  designed  to  be  remedied  grew  out  of  the  sit- 
aation  of  a  i>erson  in  the  possession  of.  land  as 
owner,  in  which  land  another  person  dalmed  an 
interest  which  he-would  not  enforce;  and  the 
hardship  was  that  the  person  so  in  possession 
could  not  force  his  adversary  to  sue,  and  thus 
put  the  claim  to  the  test" 

Under  this  dedslon  I  have  no  doubt  that 
the  complainant  had  a  perfect  right  to  file 
his  bill;  I  am  likewise  satisfied  that  the  de- 
fendants' only  remedy  is  In  the  Supreme 
Court  as  their  defeusea  are  a  mere  attempt 
to  attEicfc  tb»  deed  collaterally. 

In  the  case  of  Walton  t,  American  BapUat 


Digitized  by 


942 


92  ATLANTIC  REPORTER 


<N.J. 


Publication  Society,  78  N.  J.  Bli.  263,  79 
Atl.  435,  appears  thla  langnage: 

'*This  coDclarion  renders  it  unnecessar;  to 
eonilder  or  decide  vbether,  under  the  doctrine 
of  Jersey  City  v.  LemBeck.  31  N.  J.  Eq.  255, 
the  Court  of  Chancery  has  by  mere  force  of 
'An  act  to  qaiet  title,'  etc.,  jurisdiction  to  deter- 
mine the  regularity  of  a  deed  made  by  public 
aathority  in  the  collection  of  taxes." 

I  think  the  complainant  has  established  all 
the  facts  necessary  to  sustain  his  bill,  and 
that  none  of  the  defenses  set  up  by  the  de- 
fendants can  be  considered  In  this  court 

I  shall  therefore  advise  a  decree  for  the 
complainant 


SOLOMON  et  al.  r.  PUBLIC  SERVICE  RT. 
CO.    (No.  110.) 

(Court  (tf  Errors  and  Appeals  of  New  Jersey. 
Jan.  27,  191&) 

1.  Appeal  and  Ebbok  ($  854*)~GBAnnHa  or 

NONBUrr— EJVIDKNCE^KE  VIEW . 

A  nonsalt  granted  oa  one  of  seTeral  gronnds 
may  be  snstained  If  any  of  the  other  grounds 
BiKci&ed  authorize  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3403,  34M,  8408-8424, 
3427-3430;  Dec.  Dig.  9  854.*] 

2.  Oabbibbb  ({  347*)— INJUBIES  TO  Child— 

CONTBIBOTOBT  NBQLIOENOE—^JUESnON  FOB 
JtJBT. 

A  boy  nine  years  old,  who  on  the  invita- 
tion of  the  motorman  boarded  a  car  going  so 
slowly  that  the  boy  could  grasp  the  handle  bar 
with  hia  right  hand  and  place  both  feet  on  the 
step  of  the  car,  but  who  was  thrown  from  the 
car  by  the  sadden  acceleration  of  the  speed,  was 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  n  1346. 1850-1886, 1388-1397, 1402; 
Dec.  Dig.  9  347.*] 

3.  Cabbiebs  (S  347*)— In  juries  to  Child— 
CoNTBiBirroBT  NzoLiQENCE— Question  fob 

JUBT. 

Whether  a  person  in  attempting  to  board  a 
moving  trolley  car  ia  negligent  depends  on  the 
circumstances  and  m&y,  accordingly,  be  either 
a  question  for  the  court  or  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1346, 135(^1386. 1B88-1397, 1402; 
Dec.  Dig!  9  347.*] 

4.  Cakeiesb  (!  328*)— IHJUBXES  to  Pebbon 

BoABDiNQ  Cab— AssuuFTiON  OF  Dangbb. 
Where  a  person  was  injured  while  attempt- 
ing to  board  a  moving  trolley  car,  and  the  fact 
tibat  the  car  was  in  motion  was  the  sole  produc- 
ing cause  of  the  accident,  the  risk  of  its  occur- 
rence was  one  which  the  person  assumed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  99  1367-1369;  Dec.  Dig.  9  328.*] 

6.  NeOLIOENCE   (9  86*)— CONTBIBUTOBT  NEO- 
LIOBNCB— NeOLIOENCE  OF  OHILDBBN. 

The  degree  of  care  required  of  a  child  who 
has  reached  the  age  ot  discretion  and  is  con- 
sidered sni  juris  will  be  no  higher  as  a  matter 
of  law  than  such  as  is  usually  exercised  by  per- 
sons Of  similar  age,  judgment,  and  experience. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  IS  121-128;  Dec.  Dig.  |  85.*] 

6.  Nbouqxnce  (i  186*)— NxouaxircB  or  Chil- 

DBEN— QUESnON  FOB  JUBT. 

Whether  a  child  who  has  reached  the  age 
of  discretion  exercised  the  degree  of  care  and 
caution  tliat  persons  of  similar  age,  judgment,. 


and  experience  usually  exerdse  Is  generally  for 
the  jury. 

[Ed.  Note.— -For  other  cases,  see  Negligence, 
Cent  Dig.  99  277-353;  Dec.  Dig.  9  136.*] 

7.  Cabbiebs  (I  287*)  —  Injubies  to  Pebbon 
BoABDiNO  Cab— NEOLIOENCE — Evidence. 

Where  a  boy  nine  years  old  attempted  to 
board  a  moving  trolley  car  on  the  invitation  of 
the  motorman,  the  act  of  the  motonnao  in  sud- 
denly accelerating  the  speed  of  the  car  before 
the  child  reached  a  plaice  of  safety  Justified  a 
finding  of  actionable  negligence  of  the  sCiect 
railway  company. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  99  1154-1168.  1161-1166;  Dig.  Dig. 
9  287.*] 

8.  Cabbiebs  (9  282*)— Injubies  to  PEBSOif 

BoABDING  Cab— NEOLIOENCE. 

The  act  of  the  motorman  in  inviting  a  boy 
nine  years  old  to  ride  on  the  car  is  within  the 
scope  of  Ills  employment  and  the  street  railway 
company  Is  liable  for  his  negligent  ope  rati  on 
of  the  car  causing  injury  to  the  chUd. 

iEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  li  1103,  U07,  U06,  lllS,  1U6; 
Dec.  Dig.  I  m,*l 

Appeal  to  CIrcnit  Court,  Hudson  Coonty. 

Actions  by  Irving  Solomon,  1^  bte  next 
friend,  Frank  Solomon,  and  by  Frank  ScHo- 
mon  individually,  against  the  Public  Service 
Railway  Company.  From  a  Judgment  of 
nonsuit,  plaintiffs  appeal.  Reversed,  and 
venire  de  novo  awarded. 

Collins  &  Corbln  and  George  S.  Hobart.  all 
of  Jersey  City  (Robert  J.  Bain,  of  Jersey 
City,  of  counsel),  for  appellants.  Edwards 
&  Smith,  of  Jersey  City,  for  appeUee. 

EALISOH,  J.  The  ajw^lants,  plaintiffs 
below,  appeal  from  a  Judgment  of  lumsuit  in 
favor  of  the  respondent,  defendant  btiow.  In 
the  Hudscm  county  drcult  court 

An  action  was  brought  by  Irving  Solo- 
moDt  an  Inftuit,  nine  years  of  age,  by  bis 
next  friend,  Frank  Bolomoo,  to  recover  for 
personal  Injuries  sustained  by  Irving  through 
being  run  over  by  one  ot  the  passoiger  cars 
of  the  defendant,  operated  by  It  on  a  pub- 
lic street,  in  Jersey  City,  and  by  Frank  8ol- 
om<ai  to  recover  damages  for  the  loss  of 
service  and  expense  sustained  by  him  as  the 
father  of  Irving. 

Irving  Solonnm,  while  at  play  in  Pavonia 
avenue,  was  called  by  the  motorman  of  ooe 
ot  the  defendant's  trolley  cars,  which  was 
coming  westerly  along  Pavonia  avenue,  to 
turn  a  switch  which  was  a  means  to  let 
cars  coming  along  Pavonia  avenue  Into  Hen- 
derson street.  The  motorman  handed  a 
switch  Iron  to  Irving  for  that  purpose,  and. 
after  the  boy  had  turned  the  switch,  the 
motorman  Invited  him  on  the  car  to  ride. 
Irving  accepted  and  rode  as  far  as  Bay 
street  about  nine  or  ten  blocks,  where  the 
motorman  let  him  off  and  told  Mm  to  wait 
on  the  other  side  of  the  street  until  the  car 
made  the  return  trip.  When  the  car,  on  its 
return  trip,  reached  Bay  street,  the  motor- 
man  Jerked  bis  head,  which  th»  boy  inter- 
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lire  ted  as  a  motloD  Inviting  him  to  get  on 
the  car,  which  he  did.  The  inotorman  waa 
facing  him  at  the  time  and  saw  him  get  on. 
He  boarded  the  frost  steps  of  the  car  on 
the  easterly  side  of  Henderson  street  and  on 
the  southerly  side  of  Bay  street,  the  front 
Testibnle  door  being  open.  The  boy  got  on 
the  step  with  both  feet,  holding  on  to  the 
baudrall  of  the  car  with  Ills  right  hand,  and 
as  he  was  trying  to  turn  around  to  sit  down 
on  the  platform  the  car  gave  a  Jerk  and 
threw  him  off.   He  was  asbed: 

"What  do  you  mean  by  jerk?  A.  Going  fast 
and  then  stopped.  Q.  Whaes  that?  A.  Start- 
ing off  fast  and  stopped." 

This  was  substantially  the  state  of  the 
evidence  when  the  case  closed. 

[1}  Counsel  of  defendant  moved  for  a  non- 
suit on  several  grounds,  viz.:  That  there  was 
no  evidence  of  defendant's  negligence;  that 
the  boy  was  a  treapasser,  or  at  most  a  li- 
censee ;  that  the  defendant  owed  no  duty  to 
the  b<^.  In  that  he  waa  not  a  passenger; 
that  the  act  of  the  motorman  In  inviting  him 
to  ride  was  not  within  the  scope  of  his  em- 
ployment; and  that  the  boy  was  guilty  of 
contributory  negligence.  The  trial  Judge 
g^nted  the  nonsuit  upon  the  distinct  ground 
that  the  lAalntUr  Irving  was  gnUt7  ot  con- 
trlbntory  negllgraice.  This,  however,  does 
not,  under  tbe  settled  law  ot  this  state,  pre- 
clude the  respondent  from  having  the  other 
grounds  urged  by  it  for  a  nonsuit  ocmsidered 
for  tbe  purpose  ut  sustaining  It,  If  the  con- 
clusion diould  be  reached  that  the  Judg- 
ment of  nonsuit  cannot  be  supported  upon 
the  theory  adopted  by  the  trial  Judg&  Gil- 
lespie T.  J.  W.  Ferguson  Co.*  78  N.  3.  Law, 
470,  74  AtL  400;  Sadler  v.  Young,  78  N.  J. 
Law,  604,  607,  75  AU.  800;  Metsel  T.  Mer- 
chants* NaU.  Bank,  86  .N.  J.  Law.  263,  88 
Atl.  1067;  Herrera  t.  Manhattan  Electric 
Supply  Co.,  85  N.  J.  Law,  240,  88  AU.  1082. 

[2]  An  examination  of  tbe  evidence  relat- 
ing to  the  care  used  by  the  plalntllE,  Irving, 
in  boarding  the  car,  makes  It  manifest  that 
the  ground  niwn  which  tbe  trial  Judge  based 
the  Judgment  of  nonsuit  Is  untenable.  Irv- 
ing testified  that,  at  the  time  he  was  Invited 
upon  the  car  by  tbe  motorman,  it  was  going 
Just  a  little;  "it  was  like  standing  stUl" 
At  any  rate,  it  was  going  so  slowly  that 
Irving  grasped  tbe  handle  bar  with  bis  right 
hand  and  placed  both  feet  on  the  step  of 
the  car.  It  further  appears  that  it  was  not 
Xrvlng's  act  In  getting  on  the  car  that  was 
the  proximate  cause  of  bis  being  thrown 
therefrom,  but,  on  the  contrary,  that  his  mis- 
hap was  tbe  direct  result  of  an  Independent 
act  of  the  motorman,  who  accelerated  the 
speed  of  the  car  before  Irving  had  safely 
seated  himself.  In  this  state  of  the  proof, 
there  was  no  fact  upon  which  to  predicate 
negligence  on  the  part  of  Irving  as  a  matter 
ijt  law.  That  It  is  not  negligence  per  se  for 
a  person  to  board  a  trolley  car  while  it  Is  in 
motion  is  not  open  to  debate  in  this  state. 


Schmidt  V.  N.  J.  St.  Ry.  Co.,  66  N.  J.  Law, 
424,  40  Atl.  438;  Murphy  v.  N.  J.  St  By. 
Co.,  71  N.  J.  Law,  5,  58  AtL  1018. 

[3]  Whether  a  person  in  attempting  to 
board  a  moving  trolley  car  Is  chargeable 
with  negligence  must  depend  upon  the  at- 
tending circumstances  and,  accordingly,  may 
be  either  a  court  or  a  Jury  question. 

[4]  The  general  legal  rule  governing  is 
succinctly  stated  in  Murphy  v.  N.  J.  St  Ry. 
Co.,  supra,  by  Gummere,  C.  J.,  on  page  6 
of  71  N.  J.  Law»  on  page  1018  of  58  AtL,  as 
follows: 

"Moreover,  although  it  cannot  be  said,  as  a 
matter  of  law,  that  a  person  wbo  attempts  to 
board  a  trolley  car  while  it  la  in  motion  is  neg- 
ligent, yet,  wben  the  fact  that  the  car  is  in 
motion  is  the  sole  producing  cause  of  the  in- 
jury, the  risk  of  its  occurrence  is  one  which  the 
person  making  tbe  attempt  mast  be  held  to 
have  assumed, 

[I,  I]  This  rule,  when  applied  to  Infants  of 
Immature  years,  Is  qualified  by  another  rule 
peculiar  to  that  class  of  persons,  which  is 
that  the  degree  of  care  required  of  a  child, 
who  has  reached  the  age  of  discretion,  and  is 
considered  sul  Juris,  as  a  matter  of  law  will 
be  no  higher  than  such  as  Is  usually  exer- 
cised by  persons  of  similar  age.  Judgment, 
and  experience.  And  whether  that  degree  of 
care  and  caution  has  been  exercised  by  the 
child  In  a  given  case  Is  usually,  if  not  al- 
ways, a  Question  of  fact  for  the  Jury.  Tract 
Co.  T.  Scott  58  N.  3.  Law,  682,  680,  34  Ati. 
1094 ;  David,  Adm'r,  v.  W.  J.  &-  S.  E.  B.  Ca, 
84  N.  J.  Law,  685,  87  AU.  440. 

[7]  It  is  next  urged  that  the  nonsuit  was 
properly  granted  because  there  was  no  evi- 
dence of  negligence  on  i>art  of  the  motorman. 
In  view  of  the  testimony  tending  to  estab- 
lish that  the  motorman  Invited  the  plalntlCC, 
Irving,  to  board  tbe  car,  and  while  be  was  so 
doing,  and  before  he  reached  a  place  of  safe- 
ty, the  motorman  accelerated  the  speed  of 
the  car  or  started  it  up  in  such  a  manner 
as  to  Jerk  Irving  from  tbe  car,  a  Jury  might 
reasonably  have  found  that  tbe  defendant 
was  negligent.  Cons.  Tract  Co.  v.  Thal- 
helmer,  59  N.  J.  Law,  474,  37  Atl.  132. 

[I]  Lastly,  It  is  urged  by  counsel  of  re- 
spondent in  support  of  tbe  Judgment  of  non- 
suit, that  the  act  of  the  motorman,  in  invit- 
ing the  plaintiff,  Irving,  on  the  car  to  ride, 
was  not  within  tbe  scope  of  his  employment 
and  that  the  defendant  owed  no  duty  to 
Irving,  and  further  because  be  was  not  a  pas- 
senger, but  a  trespasser*  or  at  most  a  li- 
censee. 

Whatever  may  be  tbe  rule  In  this  regard 
as  applicable  to  adults,  we  must  not  lose 
sight  of  the  fact  that  we  are  dealing  here 
with  the  duty  owing  to  children  of  Imma- 
ture years,  of  whom,  In  the  light  of  reason, 
tbe  same  measure  of  tbe  exercise  of  discre- 
tion is  not  required. 

An  argument  similar  in  Import  as  made 
here  was  advanced  In  Danbeck  r.  N.  J.  Tract. 
Co.,  57  N.  3.  Law,  468,  81  AtL  1088,  wbere 
it  appeared  tliat  ttie  plaintifl,  a  lad  ot  10 
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years,  was  Invited  by  the  conductor  of  a  car 
to  come  on  the  front  platform  to  recelre 
some  money  to  buy  him  (the  conductor)  a. 
package  of  cigarettes,  and,  while  the  con- 
ductor had  his  hand  In  his  pocket  to  get  the 
change,  the  car  gave  a  lurch,  whereupon  the 
driver  of  the  car  struck  the  horses  to  pull 
them  back  on  the  track,  which  started  the 
horses  off  at  great  speed,  with  the  result 
that  the  conductor  was  thrown  against  the 
boy  with  sufficient  force  to  knock  him  off 
the  car.  Chief  Justice  Beasley,  In  disposing 
of  the  question  raised  by  counsel  of  the 
company,  on  page  465  of  67  N.  J.  Law,  ou 
page  1039  of  31  A.tL,  said: 

"The  question  is  not  as  to  the  duty  of  the 
defendant  towards  persons  of  mature  years,  but 
what  ia  that  duty  with  respect  to  children? 
It  miebt  be  quite  reasonable  to  declare,  as  a 
rule  ox  law,  that  a  grown  person  has  no  right 
to  enter  a  car  except  as  a  passenger,  and,  if  he 
does  BO  as  the  friend  of  the  conductor,  that  such 
a  situation  creates  no  relationship  between  such 
person  and  the  car  compaoy,  and  that  the  latter 
is  under  no  obligation  to  see  to  his  safety,  while 
it  may  be  unreasonable  In  the  extreme  to  apply 
the  same  rule  to  a  child  under  similar  circum- 
stances. Very  few  of  the  rules  that  regulate  the 
conduct  of  a  man  with  his  fellow  coald  be  ap- 

Slied  with  the  least  show  of  reason  to  his 
itercourse  with  children.  It  is  the  legal  doty 
of  every  one  dealing  with  a  child  to  protect  it 
against  its  own  Indiscretion." 

On  page  467  of  57  N.  J.  Iaw,  on  page  1040 
of  81  AtL,  the  leaxned  jurist  cites  with  ap- 
proval Sfnefalhansen  V.  St  Louis  R.  Co.,  91 
Mo.  332,  2  S.  W.  816,  where  It  was  held  that 
a  child  who  was  permitted  to  ride  without 
the  payment  of  fare  had  the  rights  of  a  pas- 
senger to  the  extent  at  least,  that  he  was 
entitled  at  least  to  the  diligence  due  to  a 
person  of  his  age  and  discretion;  and,  also, 
Wilton  T.  Middlesex  R.  CO..  107  Mass.  108,  9 
Am.  Bep.  11,  a  case  in  which  It  appeared 
that  the  plaintiff,  a  girl  nine  years  of  age, 
was  walking  with  several  other  girls  upon 
the  Gharlestown  Bridge,  when  defendant 
company's  car  came  along  very  slowly  and 
the  driver  beckoned  the  girls  to  get  on. 
They  got  on  the  front  platform.  While  the 
plaintiff  was  getting  on  and  had  one  foot  on 
the  step,  the  driver  struck  bis  horses.  The 
sudden  acceleration  of  the  speed  of  the  car 
caused  the  plaintiff  to  lose  her  balance  so 
that  she  fell  and  was  seriously  injured.  It 
was  conceded  that  the  plaintiff  was  not  a 
passenger  for  hire,  and  that  the  driver  bad 
no  authority  to  take  the  girls  upon  the  car 
and  carry  them,  unless  such  authority  is  to 
be  implied  by  the  fact  of  his  employment  as 
driver.  In  dealing  with  the  situation  pre- 
sented, Morton,  J.,  on  pi^  110  of  107  Mass., 
9  Am.  Rep.  11,.  said: 

"The  driver  of  a  horse  car  is  an  agent  of  the 
corporation,  having  charRe,  in  part,  of  the  car. 
If,  in  violation  of  his  instructions,  he  permits 
persons  to  ride  without  pay,  he  is  guilty  of  a 
breach  of  his  daty  as  a  servant.  Such  act  is 
not  one  ontside  of  his  duties,  but  is  an  act 
within  the  general  scope  of  nis  agency,  for 
which  he  is  responsible  to  his  master.    In  tlie 


case  at  bar,  the  invltatloD  to  the  plaintiET  to  ride 
was  an  act  within  the  general  scope  of  the  driv- 
er's employment,  and  if  she  accepted  it  inno> 
nently  she  was  not  a  trespasser.  It  is  imma- 
terial that  the  driver  was  acting  contrary  to 
his  inatructionB." 

And  in  this  court,  Pitney,  J.,  in  Friedman 
V.  Snare  Triest  Co.,  71  N.  J.  Law,  006,  on 
page  617.  61  AU.  401,  on  page  406  (70  L.  B. 
A.  147,  108  Am.  St  Bep.  764,  12  Ann.  Gas. 
197),  in  dlstingnlshlng  Qiat  case  from  Dan- 
beck  T.  K  J.  Tract  Co.,  snprat  commenting 
upon  the  latter,  says: 

"But  that  was  the  case  of  a  child  injured, 
while  riding  as  a  gratuitous  passenger  upon 
a  railway  car,  having  entered  it  upon  the  invi- 
tation of  ibe  conductor,  and  fomiahea  no  sup- 
port for  the  present  action." 

Applying  the  principle  enunciated  in  £>an- 
beck  v.  N.  J.  Tract  Co.,  supra,  to  the  case 
at  bar,  It  becomes  manifest  that  the  judg- 
ment of  nonsuit  was  improper. 

Judgment  will  be  reversed,  and  a  venize  de 
novo  awarded. 


TITUS  V.  PENNStLVANIA  R.  CO.   (No.  13.) 
(Court  of  Errors  and  Appeals  of  Kew  Jersey. 
Jan^  27,  1015.) 

{Syllahua  by  the  Cottrt.) 

1.  Raiiaoads'  ^  411*)— Aniualb  oh  Tkack— 
Maintenancs  of  Fekce— Dischaboe  of  Li- 
ability. 

There  was  evidence  to  show  that  the  de- 
fendant company,  and  Its  lessor  before  it,  had 
maintained  a  certain  fence  along  the  whole  line 
of  its  right  of  way  past  plaintiff's  close  from  the 
very  beginning,  although  it  latterly  protested 
that  it  was  not  liable  to  do  so.  These  protests 
were  Inefficacious  to  discharge  the  company's  li- 
ability, and  the  case  was  rightly  submitted  to 
the  jui^  upon  the  question  of  defendant's  lia- 
bility through  lack  of  maintaining  a  sufficient 
fence;  there  being  no  question  of  right  or  ob- 
ligation on  the  part  of  plaintiS  or  defendant  in 
reference  to  the  fence  in  question  under  the  pio> 
visions  of  the  fence  act 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  88  1409-1450;  Dec  Dig.  {  411.*] 

2.  Railboads  (S  441*) —Duty  to  MAiNTAur 

PENCK&~PbeSUMPT10N— PBEBCaiPTION. 
When  for  a  period  of  over  20  years  the 
owner  of  one  of  two  adjoining  tracts  has  con- 
tinuously, without  interruption  and  as  of  doty, 
repaired  and  maintained  the  whole  of  a  division 
fence  between  them,  a  presumption  arises  that 
he  or  those  under  whom  he  derived  title  werep 
as  owners  of  a  servient  tenement  bound  to  per- 
petually make  and  maintain  the  fence,  die  ex- 
istence of  a  former  and  lost  agreement  to  do  so 
may  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §1  1575-1595;  Dec.  Dig.  {  441.*] 

3.  Apfbai.  and  Bbbob  (I  178*)— Issues  Not 

Urged  Below. 

Defendant's  answer  not  containing  any 
statement  of  fact  showing  contributory  Dili- 
gence on  the  part  of  the  plaintiff,  and  not  plead- 
ing such  a  defense  accorain^  to  its  legal  effect 
and  such  an  isaas  not  arising  oat  of  the  cchii- 
plaint,  the  defense  of  contributory  nesligence 
was  not  put  in  issue,  and,  not  being  available  on 
the  trial,  cannot  be  raised  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  anil 
Error,  Cent  Dig.  18  1079-1089,  1091-1093. 
1095-1098,  1101-1120;  Dec.  Dig.  {  173.*T 
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4.  'OORTBIBUTOKT  NBOUOENCB— PLEADING. 

Qusere :  Where  contributory  negligence  ap- 

{>ear8  from  the  plaintiff's  case  upon  the  trial,  be- 
ag  theretofore  unknown  to  the  defendant,  should 
not  the  rule  of  court,  requiring  contributory  neg- 
ligence to  be  pleaded,  be  relaxed,  bo  that  toe  de- 
fendant may  have  the  adrant^  oi  that  defense 
without  having  put  it  la  iaaue? 

Appeal  from  Supreme  Court 

Action  by  Fraok  R.  Titus  against  the  Penn- 
Bylvanla  Ballroad  Company.  From  a  Judg- 
ment for  plalntltr,  defendant  aiveala.  Af- 
firmed. 

Theodore  Strong,  of  New  Brunswick,  for 
appellant  H.  Burdett  Herr^  of  Flemington. 
for  appellee. 

WALKER,  Ch.  This  was  an  action  In  the 
Hunterdon  circuit  court  for  damages  for 
the  killing  of  two  cows  of  the  plaintiff  by 
8  locomotive  engine  of  the  defendant  The 
cows  strayed  upon  the  defendant's  r^ht  of 
way  by  going  through  -a  defective  fence  be- 
tween the  plaintiff's  close  and  the  defendant's 
property,  and  the  right  to  recover  turned 
principally  upon  the  question  as  to  whose 
duty  It  was  to  maintain  the  fence — the 
plalnttfTs  or  defendant'a  This  question  was 
submitted  to  the  jury  as  one  of  fact,  and  the 
Jury  found  a  verdict  Cor  the  idalntUf,  and  de- 
fendant appeals. 

The  right  of  way  In  question  became  the 
property  of  the  defendant's  lessor  by  con- 
demnation of  land  of  the  plalntUTa  predeoes- 
8or  In  title  about  60  years  ago,  with  no  obli- 
gation Imposed  upon  the  defendant  to  build 
or  maintain  the  fence  through  which  the 
cows  broke  out  of  the  plalntUFa  (dose  onto 
the  defendant's  right  of  way. 

[1]  There  was  evidence  to  show  that  the 
defendant  company,  and  Its  lessor  before  It 
liad  maintained  this  fence  along  the  whole 
line  of  Its  right  of  way  past  plaintiff's  close 
from  the  very  beginning,  although  It  latterly 
protested  that  it  was  not  liable  to  do  so. 
These  protests  were  Inefflcadons  to  dlstdiarge 
tile  company's  liability,  and  the  case '  was 
rightly  submitted  to  the  Jury  upon  the  ques- 
tion of  deftmdanfs  Uablllty  ttiroue^  lack  of 
maintaining  a  sufficient  fence;  there  being 
no  question  of  right  or  (Allgatton  on  the  part 
of  plaintiff  or  defendant  in  reference  to  the 
fence  in  question  under  the  provisions  of  the 
fence  act 

MoUona  to  nonsuit  and  dbect  a  verdict 
based  on  the  contention  that  there  was  no 
du^  shown  to  exist  on  the  part  of  the  rail- 
road compai^  to  maintain  the  fdnc^  among 
other  reasons,  were  properly  denied.  Among 
the  reaacms  was  that  of  contributory  negli- 
gence, which  will  be  treated  of  hereafter. 
The  Others  entirely  ladEed  snbstance. 

[t]  On  behalf  of  the  defendant  (Ejec- 
tion was  made  to  that  part  ct  the  trial 
Jac^B  diarge  which  dealt  with  the  common 
law  as  to  the  prescriptlTe  obligation  of  Ihe 
defmdant  to  repair  the  fence  and  to  the  leav- 
ing It  to  the  Jury  to  decide  whether,  contln- 
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uonaly  and  without  Interruption  for  over  20 
years,  the  defendant  maintained  the  fence. 
In  which  event  the  Judge  'declared  that  the 
company  would  be  liable.  Upon  this  question 
the  Judge  charged: 

"That  it  la  the  law  in  this  state  that  when  for 
a  period  of  over  20  years  the  owner  of  one  of 
two  adjoining  tracts  has  continuouiily,  without- 
interruption  and  as  of  duty,  repaired  and  main- 
tained the  whole  of  the  division  fence,  a  pre- 
sumption would  arise  that  he  or  those  under 
whom  he  derived  the  title  were,  as  owners  of  a 
servient  tenement,  bound  to  perpetually  make 
and  maintain  the  fence.  The  existence  of  a 
former  and  lost  agreement  to  do  so  maj  be  in- 
ferred; and  that,  gentlemen,  is  the  crucial  ques- 
tion in  this  case  for  you  to  decide:  Whether, 
notwithstanding  the  fact  that  the  defendant  was 
not  obliged  to  maintain  this  fence  under  any 
statute  or  under  its  charter,  it  did,  as  a  matter 
of  fact,  for  a  period  of  over  20  years,  continu- 
ously, without  interruption,  and  aa  a  duty,  re- 
pair and  maintain  the  whole  of  the  fence  along, 
plaintiff's  property.  It  you  find  from  the  evi- 
dence that  it  did,  then  uie  law  would  infer  an 
agreement  on  the  part  of  the  company  to  perpet- 
ually make  and  maintain  the  fence,  and  if  it 
failed  to  do  so,  and  by  reason  of  such  failure 
the  DlaintiGTs  cattle  passed  through  the  breaches 
in  toe  fence  u^on  the  company's  right  of  way 
and  were  killed  or  Injured  thereon  by  defend- 
ant's engine,  then  the  defendant  is  liable  in  dam-, 
ages  for  the  injury  or  destructifHi  of  such  cat- 
Oe." 

The  Supreme  Court  In  Castner  v.  Rlegel, 
64  N.  J.  Law,  498,  at  page  500,  24  Ati.  484, 
at  page  486,  said: 

"That  an  obligation  to  maintain  partition 
fences  might  arise  by  prescription,  which  could 
be  enforced  by  the  writ  curia  claudenda  at  com- 
mon law,  does  not  admit  of  doubt.  This  right 
was  said  by  Gale  &  Whatler  to  be  a  spurioue 
kind  of  easement  Gale  &  W.  Easem.  201,  202. 
The  easement  seems  to  be  founded  upon  the  du- 
ty which  at  common  law  required  the  owner 
of  a  close,  at  his  peril,  to  keep  his  cattle  there- 
on, and  to  prevent  them  from  trespassing  on  an 
adjoining  close,  and,  when  the  owner  of  the  lat- 
ter erected  a  fence  for  his  protection  and  main- 
tained it  tor  the  prescriptive  period,  he  was 
deemed  to  have  discnarged  his  neighbor  from  his 
original  duty  and  to  have  become  bound  to  pro- 
tect his  own  dose,  by  some  grant  or  agreement, 
the  evidence  of  which  was  lost  by  lapse  of  time. 
But  lu  whatever  way  the  right  arose,  there  can 
he  no  question  that  it  did  arise  by  prescription 
at  common  law." 

And  at  page  603  of  64  N.  J.  Law,  at  page 
486  of  24  AU.: 

"When  for  a  period  of  over  20  years  the  own- 
er of  one  of  two  adjoining  tracts  has  continu- 
ously, without  interruption  and  as  of  duty,  re- 
paired and  maintained  the  whole  of  the  division 
fence,  in  my  judgment  a  presumption  would 
arise  that  he  or  those  under  whom  he  derived 
title  were,  as  owners  of  a  servient  tenement, 
bound  to  perpetually  make  and  maintain  the 
fence.  Tbe  existence  of  a  former  and  lost  agree- 
ment to  do  so  may  be  inferred,  and  no  other  in- 
ference would  be  consistent  with  the  drcum- 
Btanees." 

It  will  be  seen  at  a  glance  that  the  doctrine 
of  Castner  v.  Biegel  Is  dispositive  of  the  con- 
crete fact  thai  the  defendant  company  in 
the  case  at  bar  was  liable  by  itrescrlption 
to  have  Imposed  upon  it  the  duty  of  main- 
taining the  fence  between  its  rl^t  of  way 
and  plalntUTa  doaa,  If,  In  fact,  it  had  main- 
tained the  fence  along  the  vlude  of  the  di- 
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vldlng  line  between  their  respective  premises 
Cor  the  statutory  period  of  20  years  or  more, 
and,  as  already  remarked,  there  was  evi- 
dence Justifying  the  finding  of  the  Jury  that 
the  railroad  company  had  In  fact  so  main- 
tained the  fence. 

[3]  The  defendant  requested  the  coart  to 
charge  that  if  the  plaintiff  were  aware  that 
the  fence  was  not  in  a  secure  condition,  and 
nevertheless  pastured  his  cattle  in  the  field 
bounded  by  It,  he  was  guilty  of  contributory 
negligence  and  could  not  recover.  This  the 
court  declined  to  do,  and  defendant  now  urg- 
es this  refusal  as  one  of  the  grounds  of  ap- 
peal. The  question  thus  raised  is  not,  how- 
ever, necessary  to  be  considered,  because  it 
was  not  pleaded  as  a  defense. 

The  Practice  Act  (Act  March  28,  1912  [P. 
L.  p.  378]),  in  section  3,  provides  that  the 
pleadings  in  all  actions  shall  be  according  to 
rules  of  court  Rule  40,  in  schedule  A  an- 
nexed to  the  act,  provides  that  the  answer 
must  specifically  state  any  defense  which  la 
consistent  with  the  truth  of  the  material  al- 
legations of  the  complaint,  and  any  defense 
which.  If  not  stated,  would  raise  issues  not 
arising  out  of  the  complaint;  for  iostance, 
contributory  negligence.  Rule  21  provides 
that  acts  may  be  stated  according  to  their 
legal  effect,  but  in  so  doing  the  pleading 
should  fairly  apprise  the  adverse  party  of 
the  state  of  facts  which  it  Is  intended  to 
prove.  These  same  rules  are  now  rules  35 
and  58,  Supreme  Court,  1913. 

Now,  in  the  answer  filed  by  the  defendant 
company  there  is  no  statement  of  fact  show- 
ing contributory  negligence  on  the  part  of 
the  plaintiff,  nor  any  pleading  of  such  a  de- 
fense according  to  its  legal  effect,  nor  does 
such  an  issue  arise  out  of  the  complaint  In 
this  case.  Therefore,  by  the  terms  of  the 
practice  act  and  rules  of  court  under  which 
this  suit  was  instituted  and  tried,  the  de- 
fense of  contributory  negligence  was  not  put 
in  issue  and  could  not  be  availed  of  by  the 
defendant  on  the  trial,  and,  upon  familiar 
principles,  it  cannot  be  raised  here. 

[4]  It  may  well  be  observed.  In  this  con- 
nection, that  by  rule  K  annetzed  to  the  prac- 
tice act,  now  rule  218  of  the  Supreme  Court, 
it  Is  provided  that  the  rules  may  be  relaxed 
or  dispensed  with  by  the  court  In  any  case 
where  It  shall  .be  manifest  that  strict  ad- 
herence to  them  will  work  surprise  or  in- 
justice; and  the  query  naturally  arises 
whether,  where  contribntory  negligence  ap- 
pears from  the  plaintiffs  case  upon  the  trial, 
being  theretofore  unknown  to  the  defendant, 
the  rule  of  pleading  ought  not  to  be  relaxed, 
so  that  the  defendant  may  have  the  advan- 
tage of  that  defense  without  having  put  it 
in  issue,  as  that  was  impossible.  This  ques- 
tion, however,  Is  not  pressing  tor  solution, 
because  the  facta  constituting  oontribatory 
negligence.  If  there  were  such  negligence  tn 
this  case,  were  known  to  the  defendant  be- 
fore the  trial. 


The  other  matters  assigned  for  error  and 
urged  nptxi  oar  attention  we  deem  to  be  with- 
out merit. 

The  Judgment  tberefore  wlU  be  affirmed, 
with  costs. 


JACOWICZ  T.  DELAWABB.  L.  &  W.  B.  GO. 

(No.  86.) 

(Court  of  Errors  and  Appeals  of  New  Jeraisy, 

Jan.  27,  1915.) 

1.  RAILaOADS<(S  275*)— INJUBT  TO  PbBBON  AT 

WoBK  ON  Cab— Neqlioence. 

Where  defendant  railroad  maintained  a 
track  in  the  ahed,  where  plaintiff's  employer 
was  cDfTSged  In  making  and  repairing  cars,  and 
its  servants  knew  the  nearness  of  a  car  to  the 
end  of  the  track  and  to  car  bodies  in  the  shed, 
on  which  plaintiff  and  others  were  at  work  la 
such  B  position  that  tbey  coold  not  care  for 
their  own  safety  without  warning  of  the  ap- 
proach of  cars  on  the  track,  and  such  servants 
gave  no  notice  or  warning  of  the  approach  of  a 
switching  train,  it  was  guilty  of  negligoice, 
rendering  it  liable  to  plaintiff,  injured  by  the 
rear  car  leaving  the  track  and  striking  the  cars 
on  which  he  was  worldng. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  873-877;  Dec  Dig.  {  275.*] 

2.  RAli.BOADa  (i  275*)— Injubt  to  Pebson  oa 
OB  Neab  Tback— Failube  to  Warn— Ex- 
cuse. 

In  such  case,  the  failure  of  plaintiff's  mas- 
ter to  dlBcharse  any  duty  resting  upon  it  to  no- 
tify or  warn  plaintiff  of  danger  from  the  switch- 
ing (H>erati(ais  could  not  excuse  defendant  from 
Its  own  duty  to  notify  or  warn  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  87a-S77 ;  DecTDig.  g  276.*I 

3.  Release  (g  29*)  —  Pasties  — Joint  Tobt- 
Feasors— Existence  or  Joint  Liabiutt. 

A  release  by  a  servant  to  his  master  for 
injuries  received  in  an  accident  arising  in  the 
course  of  his  employment,  entitling  him  under 
the  Worklngmen's  Compensation  Act  (Act  April 
4, 1911  [P.  L.  p.  134])  to  compensation  Irrespec- 
tive of  the  master's  oegUgence,  did  not  release 
defendant  railnmd  as  a  Joint  tort-feasor ;  and, 
where  the  master's  ne^igence  did  not  contribute 
to  the  injury,  there  was  no  Joint  liability,  and, 
necessarily,  tbe  release  did  not  affect  the  rail- 
road's liability. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  88  64-70 ;  Dec  Dig.  8  29.*] 

'  Error  to  Supreme  Court 
Action  by  Frank  Jacowicz  against  the  Del- 
aware, Lackawanna  &  Western  Railroad 
Company.  Judgment  for  plaintiff  was  af- 
firmed by  the  Supreme  Court;  and  defendant 
brings  error.  AflSrmed. 

Frederic  B.  Scott,  of  New  York  City,  for 
appellant  Ulchael  Dann  and  Charles  B. 
Dunn,  both  ot  Patwaon,  tor  ai^tellee. 

EALISGH,  J.  This  Is  an  anieal  from  a 
Judgment  on  a  verdict  rendered  in  the  Pna- 
sale  circnit,  In  favor  of  tlie  lOalntiff  against 

the  defendant  company. 

The  plaintiff  appellee  was  in  the  employ  of 
the  Hagor  Car  Company.  The  plant  of  the 
company  was  adjacent  to  the  main  line  of  the 
defendant  company- at  Atlienia.  The  tmlld- 
ing  used  by  the  Uagor  Company  was  a  large 
shed,  the  entire  front  of  which  was  open. 
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The  business  of  tbe  company  was  tbe  making 
and  repairing  bodies  of  cars  used  by  railroad 
companteB  for  tbe  carriage  of  freli^t 

The  defendant  company  maintained  a  rail* 
road  track  from  Its  main  tracks,  which  ex- 
tended about  halfiray  Into  ths  shed,  wiiere 
a  traveling  crane  was  located.  This  track 
was  used  by  the  defendant  company  fOr  the 
purpose  of  dellToIng  material  to  ttie  Magor 
Company  and  to  take  away  cars  that  were 
to  be  dellTered,  which  were  repaired  or 
made  by  the  Magor  Company. 

Tbe  track  was  maintained  by  ttie  defend- 
ant company  and  solely  under  Its  manage- 
ment and  control.  Tbe  plaintiff's  work  con- 
sisted of  riveting  bolts  on  tba  ends  of  the 
bodies  of  cars  that  were  made  or  repaired  by 
his  emplf^er,  the  Bfagor  Company,  which 
car  bodies  rested  on  wooden  horses  elevated 
about  tiiree  teet  from  ttie  floor. 

At  the  time  the  plaintiff  was  injured  the 
following  condition  of  things  existed:  There 
was  a  car  body  resting  on  wooden  horses  al- 
most in  line  with  the  defendant's  track,  and 
between  three  and  five  feet  frmn  tike  aid  of 
the  track.  About  two  feet  directly  behind 
this  car  body,  and  in  line  with  it,  stood  a 
second  car  body  also  elevated  on  woodot 
horses,  and  it  was  while  the  plaintiff  was 
between  the  two  car  bodies  riveting  bolts  on 
the  second  ear  body  that  be  m^  with  hla 
injuries.  In  front  of  the  first  car  body,  and 
on  the  defendant's  tra<^,  stood  three  cars  In 
line;  t2ie  rear  one  tiefng  at  the  end  of  the 
track.  It  was  while  the  defendants  servants 
were  making  an  attempt  to  couple  the  cars 
to  a  train  of  nine  oQier  cars,  which  was 
backed  into  the  shed  for  that  purpose,  the 
rear  car  was  pushed  off  tlie  rear  end  of  tbe 
track  with  sufficient  force  so  as  to  knock 
against  the  first  car  body,  which  In  turn  was 
Jammed  against  the  second  car  body,  at 
which  the  plaintiff  was  at  woik,  crushing 
him  severely. 

There  was  evidence  which  tended  to  estab- 
lUh  that  the  d^endantfs  servante  knew  of 
the  wmditlon  of  things  which  th«i  existed 
before  any  attempt  was  made  to  back  the 
train  into  the  shed  to  couple  the  cars.  They 
knew  of  the  nearness  of  the  car  bodies  to  the 
&aA  of  the  track,  and  knew  that  the  servants 
of  the  Magor  Car  Company  were  at  work  In 
and  about  the  car  bodies,  and  ttiat  they 
would  be  unaware  of  the  approatdi  ot  the 
train,  unless  they  had  actual  notice  of  it. 
It  Is  conceded  that  no  notice  or  warning  was 
given  by  tbe  defendanrs  servants  to  the 
plaintiff  of  the  aK>roach  of  tlie  train,  nor  is 
it  claimed  Uiat  the  plaintiff  had  any  notice 
or  warning  of  the  approach  of  the  train  on 
that  track.  The  appellant  claims  that  this 
tttate  of  facts  fails  to  show  any  duty  owing 
by  the  defendant  to  the  plaintiff  which  It 
omitted  to  perform;  and  hence  actionable 
negligence  cannot  be  predicated  thereon 
against  It,  and  therefore  the  refusal  of  tiie 
trial  Judge  to  award  a  Judgment  ot  wmsnlt, 
as  requested,  was  error. 


[11  We  think  the  facta  show  a  failure  on 
defendant's  part  to  perform  a  duty  which  it 
owed  the  plaintiff,  and  that  is  the  failure  to 
ecerdse  reasonable  care  under  the  drcnm- 
etanees  then  prevailing. 

The  defendant's  servants  knew  the  near- 
ness of  the  rear  car  to  the  end  of  the  track 
and  the  nearness  of  the  first  car  body  to  the 
rear  car  and  the  second  car  body  to  the  first. 
They  knew  tliat  men  were  at  work  at  these 
car  bodies  and  were  In  a  ftosiUon  where  they 
would  be  unable  to  take  care  of  tbelr  own 
safety  without  notice  or  warning  of  an  ap- 
proach of  a  train  on  the  track  for  the  pur- 
pose of  coupling  the  rear  car,  and  where  a 
slight  use  of  force  might  8«id  it  against  the 
car  body  Immediately  behind  it,  and  tiius 
endanger  the  lives  and  limbs  of  men  working 
In  that  vicinity.  Notwithstanding  all  this, 
It  is  conceded  by  defendant  mat  no  notice  or 
warning  was  given  by  it  to  the  plaintiff  of 
the  approaoii  of  the  train. 

it}  Tbe  appellant's  plea  that  a  duty  rested 
upon  the  plaintiff's  employer  to  give  notice 
or  warning  of  danger  to  his  servant  cannot 
exonerate  the  appellant  from  its  follun  to 
discharge  a  duty  whicb  the  law  has  cast  upon 
It  If,  In  1^  sodb  a  duty  of  giving  notice 
or  wamiiuE  was  likewise  imposed  upon  the 
plaintiff's  employer,  the  failure  of  ttie  em- 
ployer to  discbarge  this  duty  would  not 
charge  the  servant  wlfli  his  employer's  neg- 
lect of  duty,  so  as  to  debar  the  servant's  right 
of  recovery  against,  the  defendant  Such  a 
failure  by  the  master  to  dlscfaai^  this  duty 
owing  to  the  s»vant.  ff  there  was  any,  may 
very  well  be  the  ground  work  for  an  action 
by  tbe  servant  against  the  master,  but  it 
cannot  afford  any  legal  excuse  to  the  defend- 
ant for  a  failure  to  discharge  its  doty,  result- 
ing in  any  Injury  to  the  trtalntlff.  We  think, 
therefore,  the  motion  for  a  nonsuit  was  pn^- 
erly  denied. 

IS]  Tba  only  remaining  ground  urged  fbr 
reversal  by  counsel  of  appellant  is  the  refusal 
of  the  trial  Judge  to  direct  a  verdict  for  the 
defendant  The  appellant  dalma  that  it  was 
^titled  to  this  direction  becanae  it  appeared 
that  the  plaintiff  had  received  compensation 
in  a  proceeding  against  the  Magor  Car  Com- 
pany, his  employer,  under  the  workingmen's 
oompensRtloa  act,  for  tbe  injniles  sustained 
by  him,  and  fbr  which  the  plaintiff  executed 
a  general  release  to  the  Magor  Gar  Company ; 
that  the  Magor  Gftr  Company  w«s  a  Joint 
tort-feasor;  and  that  a  release  to  it  operated 
in  law  as  a  release  to  the  appelant  Tbe 
answer  to  this  contention  Is  twofold: 

In  the  first  i^ce  the  compensation  paid 
by  the  Magor  Car  Company  to  tbe  plaintiff 
was  in  discharge  of  an  obligation  springing 
from  a  atatnte,  and  which  may  be  properly 
termed  a  statutory  contract  between  master 
and  servant  By  the  tenns  of  the  statutory 
contract  the  servant  was  entitled  to  compen- 
sation, Irrespective  of  the  fact  whether  the 
master  was  negligent  or  not  While  no  duty 
rested  upon  the  plaintiff  to  give  a  r^eaae  to 
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tbe  Bfagor  Car  Company,  tbe  fact  that  it  was 
gireu  will  not  raise  a  presumption  that  It 
was  given  to  the  master  to  release  it  as  a 
joint  tort-feasor,  in  face  of  the  fact  Uiat 
there  was  a  proceeding  pending  in  court 
against  the  master  by  the  plaintiff,  under 
the  workingmen'B  compensation  act,  and  in 
which  the  amount  of  compensation  had  been 
commuted  by  the  court  to  the  sum  of  $800, 
and  for  which  amount  the  release  was  given. 

In  Newark  Pavbig  Co.  v.  Klotz,  85  N.  J. 
lAW,  432,  &1  Atl.  91,  affirmed  on  appeal  by 
this  court,  at  the  June  term,  1914,  it  was 
held  that  a  workman,  who  was  injured  in  an 
accident  arising  out  of  and  in  the  course  of 
his  employment,  for  which  a  tort-feasor,  other 
tlian  his  employer,  was  responsible,  did  not 
lose  the  right  to  compensation  under  the  act 
of  1911  (P.  L.  1911,  p.  134),  by  reason  of  a 
settlement  with  and  release  of  the  tort-fea- 
sor. In  the  case  at  hand,  it  is  true  that  the  re- 
lease was  given  to  the  employer  and  not  to 
the  tort-feasor,  as  In  Newark  Paving  Co.  v. 
Klotz,  supra ;  but  this  differ«ice  in  that  re- 
spect does  not  in  the  slightest  degree  affect 
the  applicability  of  the  governing  principle, 
relating  to  the  legal  effect  of  such  a  release 
adopted  In  that  case,  to  tbe  one  under  consid-' 
eratlon. 

In  the  second  place  It  appears  from  the 
record  that  it  was  a  disputed  question  of 
fact  whether  the  Magor  Oar  Company  In  any 
wise  participated  In  the  negligence  which 
produced  the  plalntUTa  injury.  The  Magor 
Car  Company  denied  that  it  did.  The  learned 
trial  Judge  under  proper  l^^l  Instructions, 
and  to  which  no  exception  was  taken,  sub- 
mitted the  question  of  fact  whether  the  Ma- 
gor Car  Company,  by  an  act  of  Itself  or  by 
that  of  its  servants,  co-operated  with  the  neg- 
ligent act  of  tbe  defendant  which  produced 
the  plaintUTs  injury  so  as  to  constitute  it  a 
Joint  tort-feasor,  and,  if  it  did,  to  find  a  ver- 
dict for  the  defeudant,  and  the  Jury  found 
as  a  fact,  by  their  verdict,  for  the  plaintiff 
that  the  Magor  Car  Company  wob  free  from 
any  contributing  fault. 

For  the  reasons  stated,  the  lodgment' will 
be  affirmed 


MOOBE  v.  MOOBE  et  al.    (No.  35/438.) 

(Court  of  Chancery  of  New  Jersey.   Jan.  18, 
1915.) 

1.  Wiixs  (S  782*)— OonsTBUcnoH— Devise  to 
Tkusteb  fob  Usi:  or  Widow— Efiect  on 
DowEB  Right. 

A  devise  to  trustees  for  the  use  of  testa- 
tor's widow  does  not  of  itself  aflfect,  under  2 
Comp.  St  1910,  p.  2048,  S  16,  her  right  of 
dower, 

[Ed.  Note.— For  other  cases,  see  WHIs,  Cent. 
Dig.  fS  2018-2033;  Dec.  Dig.  §  782.*] 

2.  Wills  (5  597*)— Constbuction —Estates 
AcquiBED. 

A  devise  of  the  excluolTe  use  of  land  for  an 
unlimited  term  is  a  devise  in  fee. 

[Ed.  Note.— For  other  cases,  see  Willfl,  CNXt. 
Dig'  SS  1310-1326;  Dec.  Dig.  I  597.*] 


3.  Wills  (5  590*)— CotTSTBUcnoN  —  Estates 
AcquiBED.  . 

A  devise  of  the  exclusive  use  of  land  for 
tlie  hfe  of  the  beneficiary  creates  a  legal  estate 
m  the  land. 

T^J^^.-.%'®-~'^°'"  c««t  we  WHIs,  Cent. 
Dig.  S§  1593-1297;  Dec  D^|  B90*] 

4  Wills  (S  727*)— CossTHtoonoN- Estates 

ACQUIBEO. 

A  devise  of  the  use  of  testator's  house  and 
premises  to  his  wife  and  children  as  a  residence 
until  sold  by  the  executors,  and  a  devise  of  tbe 
residue  of  the  estate  to  the  executors  in  trust  to 
pay  taxes,  assessments,  and  water  rents,  and 
keep  the  prop^ty  in  repair,  gives  to  the  wife 
and  cnildren  toe  right  to  occupy  the  premises 
until  a  sale  by  the  executors  as  tniatees. 

tJ^.--^25^":?K  ■«  WWl^  Cent- 

Dig.  H  1746-1768;  Dec.  Dig.  f  727.*] 

5.  Wills  (8  782*)  —  Pbovisiomb  tob  Wira— 
Bioht  to  Doweb. 

Whether  a  widow  can  accept  provisions  for 
her  benefit  in  her  husltand's  will,  and  also  re- 
ceive dower,  depends  on  the  intention  of  tbe  tes- 
tator, ascertained  by  considering  the  entire  will 
in  the  light  of  the  circumstances  and  conditions 
surrounding  him. 

[Ed.  Note.— For  other  cases,  see  WOIs.  Cent 
Dig.  SS  2018-2033;  Dec  Dig!  {  782.*J^ 

6.  Wills  (8  782*>— Paovisiowa  roa  Wif»  — 
Bight  to  Dower. 

An  antenuptial  agreement  executed  in  a 
foreign  country  deprived  the  wife,  under  the  law 
of  that  country,  of  any  dower  right.  The  par- 
ties after  marriage  moved  to  New  Jersey,  and 
the  husband  acquired  real  estate  there,  and  was 
domiciled  there  at  the  execution  of  his  will  and 
nia  death.  By  his  wUl  he  recognized  tbe  obli- 
gations imposed  by  him  by  the  antenuptial 
agreement,  and  in  addition  gave  to  the  wife  the 
right  to  occupy  bis  residence  until  a  sale  by  the 
trustees.  He  disposed  of  other  property  to  bia 
children.  No  reference  to  any  dower  right  to 
the  wife  was  made  in  the  will.  Had  that 
though  the  husband  erroneously  ]>elieved  that 
Uie  antenuptial  agreement  barred  the  wife  of 
her  dower  right  to  real  estate  in  New  Jersey, 
the  wUl,  when  considered  as  a  whole  in  the  light 
of  the  circumstances,  made  provisions  for  her  in 
lieu  of  dower,  and  her  acceptance  of  Oie  pro- 
viBlons  barred  her  dower  right. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8§  2018-2033;  Dec  Dig.  |  782.*]^ 

7.  Wills  (S  782*)-P»oti8iohb  «b  Win-* 

Bioht  to  Doweb. 

The  inaction  of  a  widow  In  failing  for  many 
years  to  demand  her  dower  right,  but  accept- 
ing, in  lieu  thereof,  the  provisions  made  for  her 
by  her  husband's  will,  does  not  amount  to  a 
waiver  or  forfeiture  by  her  of  her  dower  right, 
but  may  be  considered  with  the  circumstances 
in  determining  whether  the  will  made  provisions 
for  her  in  lieu  (tf  dower, 

[Ed.  Note.— For  other  cases,  see  Wlls,  Cent 
Dig.  8S  2018-2033;  Dec.  Dig.  «  782.*} 

Suit  by  LilUe  K.  Moore  against  William 
Moore  and  others.  Final  hearing  on  bill,  an- 
swer, r^iicatlon,  and  proofs  taken  la  open 
court  Decree  aiimti^^ng  bm. 

Queen  &  Stout,  of  Jersey  (3ity,  for  com- 
plainant Bichard  McAgbon,  of  Jersey  City, 
for  defendant  Moore.  Baymond  P.  Worten- 
dyke,  of  Jersey  City,  for  defendant  Gordon. 
John  MUtOD,  of  Jersey  City,  for  defendant 
Lawes. 
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STEVENSON,  V.  C.  1,  There  is  some  dif- 
ficulty In  defining  the  meaning  and  force  of 
the  antenuptial  agreement  made  when  the 
parties  were  both  domiciled  in  the  Province 
of  Quebec,  owing  to  the  meager  disclosure 
which  the  proofs  make  of  the  clrcumfitanees 
and  conditions  which  attended  the  transac- 
tion. Mr.  Moore  is  described  in  the  agree* 
ment  as  the  "Quebec  manager  of  the  Quebec 
Steamship  Company."  Mrs.  Moore,  then 
Miss  Kaylor,  is  described  as  "of  the  town  of 
Iberville,  In  the  county  of  Iberville,  in  the 
aald  province" ;  but  she  is  further  described 
as  "tlie  daughter  of  Daniel  Kaylor,  now  of 
Tennessee,  in  the  United  States  of  America." 
Hxe  agreement  bears  date  June  12,  1880. 
Whether  the  parties  were  contemplating  a 
change  of  domicile  we  do  not  know. ,  Whoi 
Mr.  Moore  died  in  1897,  he  and  his  wUe  were 
domiciled  In  Jersey  City.  When  the  coui^e 
lost  their  residence  In  Quebec  we  are  not 
informed. 

In  regard  to  the  property  of  this  man  and 
woman  contemplating  marriage,  and  making 
a  eontraet  In  view  thereof  relating  to  their 
respective  iwoperty  rli^ta,  the  exbUiltlon  «f 
the  facts  made  by  the  testlnKmy  ia  also  vn- 
sattsfoctory.  I  think  the  only  i^ece  of  evl- 
daice  In  regard  to  the  property  owned  by  ei- 
ther of  tiiese  two  persons  conrists  la  tbe 
statement  which  Mrs.  Moore  makes  that  Mr. 
Moore  owned  "a  farm"  In  Qnebea  What  the 
value  of  the  farm  was  does  not  appear. 
Whether  Mr.  Moore,  when  he  made  this 
agreemmt  settling  $10,000  on  his  wife,  bad 
any  substantial  amonnt  of  perstmal  property, 
or  not,  we  are  not  Informed.  The  testi- 
mony leaves  ns  ignorant  upon  the  Important 
qnesOon  whettior,  when  this  agreemoit  was 
made,  Mr.  Blioore  had  or  contemplated  having 
In  the  Province  of  Quebec  soflfclent  property 
to  carry  out  tbe  settlement  whldi  he  had 
made  vixm  his  wife  In  the  event  of  his  death 
shortly  after  his  marriage. 

For  the  purposes'  of  this  case,  I  have  eon- 
cludeil  to  assume  that  the  views  set  forth  in 
the  elfiborate  and  learned  brief  on  behalf 
of  the  complainant  In  regard  to  the  extra- 
territorial effect  of  this  antenuptial  contract, 
are  snbstantlally  correct.  The  resntt  Is  that 
the  donalre  prefix  provided  In  the  agreement, 
which  in  effect  operates  as  a  Jointure  under 
our  law,  has  no  legal  effect  upon  the  claim  to 
dower  of  the  complainant  In  respect  of  lands 
subsequently  acquired  by  Mr.  Moore  In  the 
state  of  New  Jersey;  the  married  couple  be- 
ing domiciled  In  New  Jersey  at  the  time  of 
tbe  husband's  death.  The  further  consid- 
eration of  this  case  therefore  Involves  only 
the  determination  of  the  question  whether 
Mrs.  Moore,  having  accepted  for  many  years 
the  provisions  for  her  benefit  contained  In 
her  husband's  will,  may  now  also  have  her 
dower  In  this  New  Jersey  real  estate  which 
Mr.  Moore  owned  at  the  time  of  his  death. 

[1]  2.  Under  the  provisions  of  our  Dower 
Act  (2  Comp.  St  of  N.  J.  p.  2018»  i  16),  a 


hard  and  fast  rule  has  been  established  that 
the  devise  of  any  legal  estate  In  lands,  bow- 
ever  small,  directly  to  the  widow,  bars  her 
dower  in  tbe  absence  of  any  declaration  in 
the  will  in  regard  to  the  matter,  unless  she 
expresses  ber  dissent  to  receive  the  devised 
land  in  a  certain  prescribed  manner.  The  de- 
vise of  lands  to  trustees  for  the  use  of  the 
widow,  however  valuable  the  equitable  es- 
tate thus  vested  In  her  may  be,  ofl  itself  bas 
no  effect  under  the  statute  upon  the  widow's 
right  of  dower.  Van  Arsdale  r.  Van  Ars- 
dale.  26  N.  J.  Law,  404. 

[2]  Counsel  for  complainant  in  his  brief 
states  as  an  incontrovertible  fact  that  the 
will  in  this  case  devised  to  Mrs.  Moore  no 
1^1  estate  in  land,  but  only  an  equitable 
estate ;  and  this  proposition  was  not  contro- 
verted in  the  argument  for  the  defendants. 
I  find  myself  able  to  determine  this  cause 
without  passing  upon  the  nature  of  tbe  es- 
tate in  land,  whether  l^al  or  equitable,  which 
passed  directly  to  Urs.  Moore  under  the  terms 
of  this  will.  I  deem  it  my  duty,  however,  to 
exclude  the  sonpodttm  that  I  am  conceding 
that,  under  the  terms  of  this  will,  the  widow, 
Mrs.  Mow^  did  not  take  a  1^1  estate  In 
lands.  While  I  have  purposely  refraliud 
from  the  stady  of  this  question,  and.  any  ex- 
haustive examination  of  the  authorities  which 
may  control  It.  I  shall  brtefly  set  forth  here- 
in some  of  the  matters  which  may  well  re- 
ceive consideration  It  Ihe  question  Is  pre- 
sented Tor  dectelon  In  this  case  In  the  court 
of  last  resort  Tbe  tiilrd  paragraph  of  the 
will  gives  to  the  testator's  wife  and  two 
children  "the  us^  of  bis  hooae  and  premises 
where  he  resided,  known  as  101  Waldo  av- 
enue, Jersey  Olty,.  "as  a  residence  until  the 
same  is  sold."  It  is  well  settled  that  the 
devise  of  the  exidntdve  "use^'  of  property  for 
an  unUndted  term  'Is  tantamount  to  a  de- 
vise of  the  land  itself  In  fee."  Traphagen  t. 
Levy,  4Q  N.  J.  Eq.  448,  4S2. 18  Atl.  222  (1889); 
Fitzgerald  v.  Faunce,  46  N.  J.  Law.  636,  696 
(1884).  In  the  las(>clted  case  Ur.  Justice 
Depue,  in  delivering  the  opinion  for  the  Court 
of  Errors  and  Appeals,  s^a  (page  697  of  46 
N.  J.  Law): 

"Words  ot  license  or  permisrion  to  occupy,  or 
to  enjoy,  or  to  use  are  a  doniae  of  an  actual 
estate  la  the  lands"— ddng  the  old  aothoiities. 

See,  also,  Hance  v.  West.  32  N.  J.  Law.  233 

(1867). 

[3]  It  is  also  well  settled  that,  where  the 
exclusive  use  devised  Is  for  the  period  of  the 
beneficiary's  life,  a  l^al  life  estate  In  tbe 
land  Is  created.  Morgan  v.  Titus,  3  N.  J.  Kq. 
201  (1835) ;  White  v.  White,  16  N.  J.  Law, 
202,  31  Am.  Dec.  232  (1837) ;  Ex'r  of  Kearney 
V.  Kearney,  17  N.  J.  Eq.  59,  68,  69  (18G4) ; 
Cooper  V.  Cooper,  56  N.  J.  Eq.  48,  38  Atl.  198 
(1897). 

[4]  In  the  present  case  we  have  a  devise 
of  the  use  of  a  house  and  premises  for  a  resi- 
dence to  a  wife  and  two  children  Jointly, 
and  they  are  to  enjoy  this  use  until  the  land 
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Is  sold.  The  executors  are  directed  In  tlie  ex- 
ecation  of  the  trust  which  the  will  created  to 
sell  this  residence  property  whenever  they 
shall  think  advisable,  and  "nntll  snch  sale 
to  pay  the  taxes,  assessments  and  water  rents 
levied  against  the  same,  and  keep  the  said 
premises  In  repair."  The  matter  to  be  In- 
vestigated In  order  to  determine  the  character 
of  the  estate,  or  right  which  the  widow  and 
children  took  in  this  residence  property, 
seems  to  be  whether  by  taking  all  the  provi- 
sions of  the  will  Into  consideration  a  tmst 
by  implicatloD  or  otherwise  can  be  discovered 
In  respect  of  the  use  which  the  widow  was  to 
enjoy.  It  may  he  argued  that  the  duty  im- 
posed upon  the  executors  who  are  made  trus- 
tees to  keep  the  premises  In  repair  includes 
the  duty  of  entering  and.  In  part  at  least,  oc- 
cupying the  same  from  time  to  time  for  such 
purpose. 

It  will  be  observed  that  the  Interest  de- 
vised to  the  wife  and  children  In  this  resi- 
dence property  In  the  third  paragraph  of  the 
will  Is  not  expressly  affected  by  the  subse- 
quent devise  of  the  rest  and  residue  of  the 
testator's  estate  to  his  executors  In  trust 
All  the  residue  of  the  property,  after  taking 
out  this  estate  or  right  of  the  widow  and  chil- 
dren, and  a  few  other  Items,  is  conveyed  to 
the  executors  In  trust,  and  it  is  from  this  res- 
idue that  the  taxes,  assessments,  water  rents, 
and  expense  of  repairs  are  to  be  paid.  The 
widow  and  children  are  to  occupy,  possibly 
for  many  years,  having  the  exclusive*  benefit 
of  the  property,  while  the  residue  of  the  tes- 
tator's estate  In  the  bands  of  his  executors 
and  trustees  supplies  ai^rently  all  the  fixed 
chaises  with  the  exception  of  insurance. 

It  will  be  observed  that  taxes,  assMstnents, 
and  water  rents  can  all  be  paid  vithont  the 
slightest  Interference  with  tbe  "use"  of  the 
land  by  the  widow  and  her  childivn,  and  tbe 
residue  of  tlie  estate,  exclnsiTe  of  the  right 
of  occupation  vested  in  the  widow  and  the 
children,  Is  charged  with  supplying  tbin  mon- 
ey. It  is  In  connection  with  these  provisions 
that  tbe  will  includes  in  the  tmst  the  keep* 
ing  of  ttie  premises  in  repair.  Hie  language 
of  the  win  reduced  to  Its  simplest  terms 
amounts  substantially  to  this: 

"I  devise  the  use  of  my  house  and  premises 
known  as  No.  101  Waldo  avenue,  Jersey  City, 
to  my  wife  and  two  children  aa  a  residence  until 
the  same  is  sold,  and  I  devise  and  bequeath  all 
the  residue  of  my  estate,  real  and  personal,  to 
my  executors  in  trust  (among  other  objects  spec- 
ified) to  pay  tbe  taxes,  assessments  and  water : 
rents  levied  against  said  residence  property,  and 
keep  the  same  in  repair." 

The  trust  estate  consists  of  the  testator's 
property  exclusive  of  what  he  has  devised  to 
hts  wife  and  children,  viz.,  the  use  of  the 
residence  property  until  the  same  should  be 
sold,  and  the  portion  of  the  testator's  estate 
which  constitutes  the  trust  estate  Is  chained 
with  the  expense  of  the  repairs  of  tbe  por- 
tion of  the  testator's  estate  which  was  ex- 
cepted from  the  trust  There  certainly  seems 
to  be  a  Question  whether  the  will  gives  the 


trustees  any  right,  or  Imposes  npon  them  an; 
duty,  with  respect  to  the  making  of  the  re- 
pairs, except  to  furnish  the  requisite  amount 
of  money  ont  of  the  tmst  estate  in  their 

hands. 

We  have  seen  that  the  direct  language  of 
the  will  does  not  Include  in  the  trust  estate 
the  Interest  or  right  of  occupation  devised 
to  tbe  widow  and  children.  What  the  trus- 
tees are  to  sell  is  the  interest  and  estate  in 
the  residence  property  which  passed  to  them. 
But  the  estate  or  right  of  occupation  given 
to  the  widow  and  chlldrtoi  Is  terminated 
when  the  trustees  sell.  Down  to  the  time 
when  the  trustees  sell,  while  the  widow  and 
children  remain  enjoying  the  use  and  occupa- 
tion of  the  property.  It  may  well  be  argued 
that  their  estate  Is  legal,  whatever  may  be  the 
exact  definition  of  the  rights  and  duties  of 
the  trustees  with  respect  to  keeping  the  prop- 
erty in  repair.  The  test  question  is  this:  If 
a  stranger  bad  unlawfully  entered  the  prem- 
ises and  dispossessed  the  widow  and  her  chil- 
dren, who  would  be  tbe  party  to  recover  pos- 
session by  an  action  of  ejectment?  Gould  the 
trustees  maintain  such  an  action,  or  should 
the  action  be  brou^t  by  the  widow  and  chil- 
dren as  tenants  in  common  of  a  legal  estate, 
determinable  upon  sale  of  the  property?  As 
stated  above,  I  leave  this  question  unan- 
swered, becaase  It  was  not  arened;  and  I 
may  add  that  I  have  not  answered  it  flnally 
in  my  own  mind. 

[6]  3.  Tbe  last  matter  to  be  considered  Is 
whether  tbe  will  evinces  an  Intentiw  that 
the  prorialona  for  the  widow  are  In  li«n  of 
dower.   My  conclusion  is  that  It  does. 

Whether  a  widow  can  accept  provisions 
for  her  benefit  In  her  husband's  will,  and 
also  receive  her  dower  in  his  real  estate,  is 
determined  by  tbe  Intention  of  the  testator, 
which  is  to  be  ascertained  In  tbe  usual  way, 
by  reading  the  will  from  the  four  comers, 
and  considering  all  Its  proviaitxis  in  the  light 
of  the  circumstances  and  conditions  which 
surrounded  and  necessarily  Infiuenced  tbe 
tentator  in  forming  his  testamentary  pur- 
poses, and  In  using  language  directing  the 
carrying  out  of  those  purposes.  The  older 
English  decisions  based  upon  the  policy  of 
saving  the  dower  of  the  widow,  if  possible^ 
and  for  this  purpose  resorting  to  "taumber- 
less  refinements  and  distinctions"  (per  Chan- 
cellor Vroom  in  Stark  v.  Hunton,  1  N.  J.  Eq. 
216,  226  [1S31]),  have  not  been  followed  In 
New  Jersey,  and  their  original  force  In  Eng- 
land has  been  largely  abrogated  by  statute. 
"Express  words  of  exclusion  are  not  neces- 
sary in  a  will,  in  order  to  bar  dower."  Startc 
V.  Hunton,  page  224  of  1  N.  J.  Eq.  The  trend 
of  our  New  Jersey  decisions,  as  Indicated  in 
our  law  and  equity  reports,  has  constantly 
been  toward  the  establishment  of  a  natural 
and  common  sense  method  of  determining 
this  question  whether  a  testator  has  intended 
that  what  he  gives  his  widow  in  bis  will  Is  to 
be  in  addition  to  her  dower  or  In  lieu  of  her 
dower.  In  ascotaining  the  teBtator*a  isxtm- 
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tloD,  It  Is  of  prime  Importance  to  ascertain 
whetber  tbe  allowance  of  dower  to  the  widow 
will  "disturb"  or  be  'inconsistent"  with  any 
of  the  provisions  of  the  will.  The  whole  law 
on  this  subject  can,  I  thintc,  be  found  by  ref- 
erence to  the  following  cases:  Stark  v.  Hun- 
ton,  supra ;  Moi^an  v.  Titus,  supra ;  White 
V.  White,  supra ;  Colgate's  Ex'rs  v.  Colgate,  23 
N.  J.  Eq.  372,  378,  380  (Zabriskle,  Ch.,  1873) ; 
Stewart  T.  Stewart,  31  N.  J.  Bq.  398,  408,  409 
<RunyoD,  Ch.,  1879) ;  Griggs  v.  Veghte,  47  N. 
J.  Bq.  179,  184,  19  Atl.  867  (Green,  V.  C, 
1800) ;  Cooper  v.  Cooper,  56  N.  J.  Eq.  48,  64, 
66,  38  Atl.  198  (Pitney,  V.  C,  1897). 

[I]  We  liave  In  the  first  place  Uie  antenup- 
tial agreement  made  while  the  paxtleB  were 
domifdled  In  Quebec,  which,  under  the  Quebec 
law,  It  is  conceded  displaced  all  right  of  the 
wife  to  any  part  of  the  estate  of  the  husband. 
In  ca&e  she  sorrlred  ber  husband,  except  the 
right  to  enjoy  the  Income  of  this  settlement 
of  $10,000,  Including  the  right  to  di^Ktse  of 
one-half  of  that  sum  by  her  will.  Mr.  Moore, 
when  he  made  bis  will  a  few  days  before  his 
death,  recognized  'the  binding  force  of  this 
obligation,  and  he  provides  for  the  exact  car- 
rying out  of  bis  obligation  by  his  executors. 
At  the  commencement  of  his  will,  after  a 
brief  direction  that  his  debts  are  to  be  paid, 
this  testator  directs  Ms  executors  and  trus- 
tees to  Invest  $10,000  in  securities  aud  hold 
the  same  "in  trust  in  acoordance  with  the 
provisions  of  the  marriage  settlement  be- 
tween me  and  my  wife  Llllle,  and  pay  to  her 
the  Income  of  said  securities  as  provided  In 
said  settlement,  and  my  wife  shall  have  the 
right  to  dispose  of  one-tialf  of  said  securities 
by  will  as  provided  In  said  settlement."  It 
seems,  to  say  the  least,  highly  probable  that 
Mr.  Moore  received  no  information  which 
led  him  to  suspect  that  the  marriage  settle- 
ment, which  he  was  causing  scrupulously  to 
be  carried  out  on  his  part  by  his  executors, 
bad  lost  all  its  efficacy  to  protect  his  estate 
against  a  further  demand  for  dower.  Tbe 
win  was  not  made  when  the  parties  were 
domiciled  in  Quebec;  it  was  made  when. the 
parties  were  domiciled  in  Jereey  City,  when 
the  husband's  real  estate  consisted  of  lands 
In  the  stat9  of  New  Jersey.  If  the  husband 
did  not  know  that  the  marriage  settlement 
no  longer  barred  the  wife's  right  of  dower  In 
the  after-acquired  New  Jersey  lands — If, 
when  he  made  his  will,  he  supposed  that  It 
was  his  dnt7  to  complete  the  settlement  of 
$10,000  for  the  benefit  of  his  widow,  according 
to  his  engagement,  and  that  anything  else 
that  he  gave  his  widow  in  his  will  was  an 
additional  benefaction — then  it  was  not  the 
Intention  of  this  will  that  the  wife  should 
have  both  the  additional  benefactions  and 
ber  right  of  dower  In  the  real  estate.  In 
other  words,  tbe  additional  benefactions  come 
from  a  testator  who  supposes  that  his  widow, 
to  whom  hf  is  giving  them,  cannot  maintain 
any  claim  to  dower. 

It  must  be  conceded  that  there  Is  a  process 
of  artificial  reasoning  which  leads  in  a  dif- 


ferent direction,  starting  out  with  the  pre- 
sumption in  large  numbers  of  cases  absolute- 
ly false  In  point  of  fact,  that  testators  know 
the  law.  This  presumption,  when  applied  to 
the  construction  of  wills,  has,  in  ray  opinion, 
in  many  eases  resulted  in  substituting  for  an 
illegal,  and  therefore  Ineffectual,  testamen- 
tary purpose  of  the  testator,  a  legal  purpose 
which  he  never  Intended,  and  which  he  would 
have  in  all  probability  repudiated  If  It  had 
been  suggested  to  his  mind.  To  assume  tliat 
this  testator,  who  was  not  a  lawyer,  knew  of 
tbe  principle  of  private  international  law  of 
comparatively  rare  application,  which  might 
be  deemed  to  render  the  bar  to  dower  es- 
tablished by  the  Quebec  settlement  ineffectual 
as  to  lands  afterwards  acquired  In  New  Jer- 
sey, would,  it  seems  to  me,  Involve  a  substitu- 
tion of  technical  and  verbal  reasoning  for 
common  sense.  The  lawyer  who  drew  Mr. 
Moore's  will,  and  who  Is  the  surviving  execu- 
tor and  trustee,  testified  without  objection 
that  he  had  proceeded  during  all  the  years 
of  his  administration  of  the  estate  on  the 
supposition  that  tbe  antenuptial  agreement 
and  "tbe  provisions  of  the  will  expressly  re- 
ferring to  It"  were  in  lieu  of  dower. 

The  provision  which  the  will  makes  for  the 
residence  of  the  widow,  in  my  opinion,  vwy 
strongly  indicates  that  the  testator  thought 
the  widow  had  no  right  of*  dower,  and,  more- 
over, these  provisions  seem  to  me  to  be  in- 
consistent with  any  right  of  dower.  Tbe  real 
estate,  as  we  have  seen,  'consisted  of  this 
residence  property  worth  about  $7,500,  an 
old  house  standing  on  two  lots  which  yielded 
hardly  enou^  rent  to  pay  its  fixed  charges, 
and  two  tracts  of  farm  land  aggregating 
about  33  acres,  adjacent  to  each  other,  o:pe 
being  situate  In  Rahway  and  the  other  In 
the  township  of  Woodbrldge.  From  the  un- 
disputed testimony  of  the  surviving  trustee, 
it  Is  very  plain  that  the  dower  of  the  widow 
in  the  lands  other  than  the  residence  prop- 
erty on  Waldo  avenue  would  be  of  little,  if 
any,  value  to  her.  If  this  will  therefore  con- 
templates that  the  widow  shall  enjoy  tbe 
provisions  for  the  maintenance  of  her  resi- 
dence, and  also  her  right  of  dower*  we  have 
this  result:  That  tbe  widow  may  have  set 
off  one-third  of  tbe  Waldo  avenue  property 
as  her  dower,  and  then.  Jointly  with  her 
children,  have  the  use  of  the  remainder  of 
the  Waldo  avenue  property  during  her  wid- 
owhood, until  such  time  as  the  trustees 
should  deem  it  advisable  to  sell  that  property 
and  invest  tbe  proceeds  in  another  residence 
for  the  widow  and  children.  But  how  could 
tbe  trustees  hope  to  sell  this  property  and 
carry  ont  the  scheme  of  the  will  for  the  bene- 
fit of  the  widow,  If  the  widow  maintained 
her  right  of  dower?  Is  It  not  ^ain  that  the 
testator  contemplated  tliat  there  was  no  dow- 
er? We  cannot  suppose  that  making  his  will 
as  he  did,  with  the  aid  of  competent  counsel, 
be  left  bis  whole  scheme,  which  Included  the 
possible  or  probable  sale  of  the  widow's  resi- 
dence and  the  procorement  of  anothei^  de- 
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pendent  upon  ber  being  wllUnc  tp  Join  In  the 
scheme  and  release  ber  r^^t  of  dower  by  an 
appropriate  conveyance; 

Hie  fact  that  this  testator  provided  for  the 
sale  by  his  trustees  of  this  residence  property 
without  making  the  slightest  refer^ice  to  any 
dower  right  of  his  wife  indicates  that  such 
sale  would  be  made  free  of  dower.  Cooper 
V.  Cooper,  supra.  In  this  case  Vice  Chancel- 
lor Pitney  expresses  the  following  views 
(page  65  of  66  N.  J.  Eg.,  page  200  of  38  Att.): 

"Some  of  the  older  EngllBb  cases,  and  per- 
haps a  few  In  tbia  country,  have  held  that  a  di- 
rection to  executors  to  sell  and  convey  real  es- 
tate did  not  necessarily,  indicate  that  they  were 
to  sell  free  and  dear  ctf  the  dower  of  the  widow. 
But  the  modern  decisions,  which,  in  my  judg- 
ment, are  more  in  accordance  with  common 
sense,  tend  to  hold  that  a  power  and  direction 
to  sell  and  convey  oecessarUy  includes  the  idea 
of  conveying  the  title  free  and  dear  of  dower. 
Except  sales  of  real  estate  by  sheriffs  on  com- 
mon-law Judgments,  the  cases  where  a  sale  of 
real  estate  is  made  by  a  husband  without  his 
wife  joining  him  are  very  rare  indeed.  Ordinary 
purchasers  will  not  accept  a  title  wltii  an  oot- 
standing  Inchoate  dower  npon  It,  much  less  one 
that  has  dower  fastened  upon  it  by  the  death  of 
the  husband.  Such  a  title  ie  not  marfcetaUs*  In 
the  ordinary  sense  of  that  word." 

I  think  there  la  a  farther  Indication  of  the 
Intention  of  the  testator  in  the  provisions 
tbat  the  tmstee  should  convey  the  Babway 
tract  and  the  Woodbrldge  tract,  and  the  New- 
ark avenue  property  to'  the  children,  at  the 
times  and  in  the  njanner  set  forth  In  flie  will. 
While  a  dower  right  of  the  widow  in  these 
properties,  as  I  have  said,  would  be  of  very 
Uttle,  if  any,  value  to  b«,  the  existence  of 
such  a  rti^t  would  greatly  impair  the  value 
of  what  these  children  would  get  for  reasons 
which  are  Indicated  in  the  passage  quoted 
above  ftom  the  ofdnlon  of  Tlce  Chancellor 
Pitney. 

[7]  It  may  he  noted  that  the  comidalnant, 
Sirs.  Moore,  apparently  acquiesced  in  what  I 
bave  found  to  have  been  the  testator's 
scheme,  and  for  about  15  years  received  the 
income  of  tiie  $10,000  settled  upon  ber.  She 
resided  also  in  the  Waldo  avenue  property 
for  a  number  of  years  nntU  she  remarried 
and  went  to  Canada.  The  Babway  pnverty 
and  an  undivided  one-half  of  tbe  residue  of 
the  testator's  real  estate  were  conveyed  by 
the  surviving  trustee  In  accordance  with  the 
provislonB  of  the  will,  to  Hie  testator's  son 
William  Moore,  when  be  attained  the  age  of 
30  years,  in  May,  1911,  and  it  does  not  appear 
that  the  complainant  made  any  claim,  until 
shortly  before  this  bill  was  filed  In  1912.  that 
she  had  any  dower  In  that  parcel  of  land  or 
In  any  other  real  estate  of  her  deceased  hus- 
band. The  evidence  indicates,  I  think,  that 
not  only  the  testator  but  his  trustees  and  his 
family  all  understood  and  acted  upon  the  firm 
belief  that  the  provisions  of  the  antenuptial 
agreement  and-  of  tbls  will  were  in  lieu  of 
dower.  Of  course,  this  Inaction  of  the  widow 
docs  not  amount  to  a  waiver  or  forfeiture  of 
any  right  which  she  held,  and  of  which  she 


was  unaware;  but  it  la  condnct  which  I 
think  may  he  taken  into  consideration  with 
the  conduct  of  all  the  other  parties  concerned 
in  determining  whether  this  uniform  and  con- 
sistent construction  of  the  will,  acc^ted  by 
all  parties  interested,  must  after  US  years  be 
disregarded. 

A  decree  will  be  advised  dismissing  the 
bUL 


In  r?  DIAMENT'S  ESTATE.   (No.  3005.) 

(Prerogative  Court  of  New  Jersey.    Jan.  29, 
191S.) 

1.  Wills  (8  306*)  —  PaoBATa  — Bvidekck  — 
Revocation  of  Codicil. 

Evidence  held  to  support  a  a>nclasion  of 
the  orphans'  court  that  testator  had  destroyed 
the  third  codicil  to  hia  will  animo  revocandi. 

[Ed.  Note.— For  other  cases,  see  "^Ila,  Cent. 
Dig.  H  732,  733 ;  Dec.  Dig.  1  306.*] 

2.  Wills  (1  290»>— Pbobatb— PBEStJicpnow— 
Bevocation. 

Where  a  will  is  proved  to  bave  been  exe- 
cuted and  to  have  remained  in  testator's  cus- 
tody, or  where  he  had  ready  access  to  it,  the 
fact  that  it  cannot  be  found  after  his  death 
raises  a  presumption  that  he  destroyed  it  animo 
revocandi. 

[Ed.  Note.~-For  other  cases,  see  Wills,  Cent. 
Dig.  S  663 ;  Dec  Dig.  {  290*] 

3.  Wills  ({  108*)— Bsvocation  and  Bevivaz. 

Where  one  will  is  revoked  by  another,  the 
revocation  Is  testamentary,  and  the  revocation 
of  the  later  will  revives  the  former,  since  the 
revoking  instrament  is  itself  revocable,  and  does 
not  become  final  or  absolute  until  the  death  of 
testator. 

[Ed.  Note.—Vor  other  cases,  see  Wills,  C&iU 
Dig.  SI  496,  407;  Dec.  Dig.  {  IBS.*] 

4.  Wills  (8  195*)— Bevocatiow  ahd  Bevxvaz. 
— Rbvooation  of  Thibd  ConiciL. 

Testator,  in  November,  1902,  executed  a 
will  making  a  detailed  disposition  of  his  en- 
tire estate,  and  in  February,  1011,  and  io  De- 
cember, 1912,  executed  first  and  second  codicils 
merely  modifying  specific  parts  of  the  will,  and 
thereafter  executed  a  third  coditdi  revoking  the 
devise  in  the  will  to  his  housekeeper,  but  in  no 
other  way  superseding  the  will,  and  subscqaent- 
ly  withdrew  the  third  codicil  from  the  trust  com- 
pany, where  it  bad  been  deposited  wiUi  the  will 
and  the  first  two  codicils,  and  destroyed  it  ani- 
mo revocandi.  Held,  that  such  revocation  did 
not  revoke  the  will  and  the  first  two  codicilSr 
and  that  they  were  entitled  to  probate. 

[EM.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  fS  400-493;  Dec.  Dig.  S  195.*] 

Appeal  from  Oriduns'  Court,  Cumberland 

County. 

In  the  matter  of  the  estate  of  Charles  G. 
biament,  deceased.  From  a  decree  admit- 
ting to  probate  three  certain  instruments  in 
writing  as  the  last  will  of  deceased  and  as 
codicils  thereto,  certain  parties  appeaL  Af- 
firmed. 

Bex  A.  Donnelly,  of  Brldgeton,  and  John 
W.  Wescott,  of  Camden,  for  appellants. 
James  S.  Ware,  of  Brldgeton,  for  certain  re; 
spondents.  Le  Roy  W.  Loder.  of  Brldgeton, 
for  respondent  Ewan. 

LEAMING,  Vice  Ordinary.  This  is  an  up* 

peal  from  a  decree  of  the  orphans'  court  of 


•For  other  cases  see  same  topic  and  section  NUMBER  iu  Dec.  Dig.  a  Am.  D1b>  Key -No.  Series  a  Bep'r  Indexw 
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Cumberland  coant?  admitting  to  probate 
three  certain  Instruments  In  writing;  the 
first  as  the  last  will  and  testament  of 
Charles  G.  Dlament,  deceased;  and  the  oth- 
ers as  codicils  thereto.  The  will  bears  date 
November  12,  1002,  the  first  codidl  February 
1,  1911,  the  secoDd  codicil  December  19, 
1912. 

A  third  codidl  was  ezecnted  by  testator  In 
the  latter  part  of  August  or  the  fore  part  of 
September,  1913,  and  Its  provisions  and  prop- 
er execution  have  been  adequately  establish- 
ed by  the  evidence  taken  before  the  orphans' 
court,  but  the  instrument  has  not  been  found, 
and  was  refused  probate  as  a  lost  wilL 

The  present  appeal  Is  based  on  the  con- 
tritions: First,  that  the  third  codicil  should 
have  been  admitted  to  probate  as  a  lost  »}d- 
Idl ;  and,  second,  that  assuming  the  evidence 
adequate  to  support  the  finding  of  the  or- 
phans' court  tbat  it  was  destroyed  by  tes- 
tator animo  revocandi,  its  execution  and  sub- 
sequent deatmcUon  were  operative  to  revoke 
tlie  former  will  and  two  codlclis. 

£1]  The  conclusion  ot  the  oritlians*  court  to 
the  ^lect  that  testator  destroyed  tlie  third 
codicil  anlDoo  revocandi  is  dearly  saiiported 
by  the  OTidence.  After  its  execution  It  yma 
left  with  John  8.  Ware,  as  an  oflteer  of  the 
Onmberland  Trust  Ccnnpai^,  for  safe-kew- 
Ing  by  that  instltntion.  Thereafter  testator 
desired  Its  return  to  him,  and  one  Charles  S. 
Ware,  at  testator's  request,  procured  It  from 
the  trust  company  and  delivered  it  to  testa- 
tor. Testator  then  asked  Charles  S.  Ware 
"the  best  way  to  annul  it,"  and  Mr.  Ware  re- 
plied, 'To  destroy  it."  No  Justification  can 
be  found  for  doubting  the  truth  of  the  testi- 
mony of  Charles  S.  Ware  touching  these  mat- 
ters. It  thus  appears  tbat  the  third  codicil 
was  recalled  by  testator  from  Its  custodian, 
and,  as  a  part  of  that  transaction,  testator 
was  informed,  in  response  to  hie  Inquiry, 
that  Its  destruction  was  an  adequate  means 
'of  cancellation.  The  testimony  of  Mrs. 
Ewan  touching  its  destruction  is  subject  to 
question  by  reason  of  her  vital  interest  In 
the  controversy.  Her  testimony  Is  to  the  ef- 
fect that  she  saw  Mr.  Ware  hand  a  paper  to 
testator,  and  that  testator  then  came  to  the 
honse  and  burned  a  paper  in  the  kitchen 
stove.  That  testimony  cannot,  however,  be 
wholly  disregarded. 

[2]  The  well-recognized  rule  In  cases  of 
this  nature  Is  that  when  a  will  Is  proved  to 
have  been  executed,  and  It  cannot  be  found  at 
testator's  death,  If  the  vrlll  remained  in  his 
custody,  or  after  Its  execution  he  had  ready 
access  to  It,  the  fact  that  tt  cannot  be  found 
after  his  death  raises  a  presumption  that  he 
had  destroyed  it  anlmo  revocandi.  30  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  635;  Jarman  on 
Wills,  f  133.  See,  also,  In  re  Cunnlon,  201 
N.  T.  123,  94  N.  E.  64S,  Ann.  Cas.  1912A,  834. 
This  rule  has  been  expressly  adopted  by  this 
court.  In  re  WiUltlfs  Estate  ([N.  J.  Prerog.] 
Reed,  Vice  Ordinary)  4a  Atl.  519.  This  pre- 


sumption may  be  rebutted,  but  there  ia  in 
this  case  no  circumstance,  sufficient  to  rebut 
It  The  testimony  of  testator's  two  sons 
touching  conversations  with  their  father  Is 
clearl}'  insufficient  for  that  purpose,  and  the 
testimony  already  referred  to  substantially 
supports  the  presumption. 

The  remaining  question  is  whether  the  de- 
struction of  the  third  codicil  by  testator  with 
intention  to  revoke  Its  provisions  is  opera- 
tive to  deny  probate  to  the  will  and  two  cod- 
icils already  referred  to. 

[3]  At  common  law  the  revocation  of  a 
subsequent  will  which  revoked,  either  ex- 
pressly or  Impliedly,  an  earlier  will,  left  the 
earlier  will  unimpaired.  The  reason  for  the 
rule  appears  to  have  been  that  the  revoking 
win  was  Itself  revocable,  and  did  not  become 
final  or  absolute  until  the  death  of  the  tes- 
tator. In  the  ElngUsh  ecclesiastical  courts, 
however,  the  intent  of  the  testator  In  this 
respect  was  a  subject  of  inquiry.  In  this 
court  Chancellor  Bunyon,  sitting  as  Ordi- 
nary, in  the  case  of  Randall  v.  Beatty,  31 
N.  J.  Eq.  (4  Stew.)  643,  defined  the  rule  in 
this  state  as  follows: 

"The  true  rule  on  the  subject  ia  that,  where 
one  will  is  revoked  by  anotber,  the  revocation 
is  testamentary,  and  the  revocation  of  the  lat- 
er will  revives  the  former." 

In  tbat  case,  however,  the  learned  Ordi- 
nary also  found  evidence  of  an  Intention  on 
the  part  of  the  testatrix  that  the  earlier  will 
should  remain  her  will.  That  evidence  was 
found  in  the  circumstance  that  testatrix  de- 
stroyed the  later  will  and  retained  the  earlier 
one  until  her  decease.  In  a  later  case  in  this 
court  (Moore's  Case,  72  N.  J.  Eq.  [2  Buch.] 
371,  65  Atl.  447)  Chancellor  Magle,  sitting  as 
Ordinary,  made  inquiry  Into  the  circum- 
stances of  the  case  to  ascertain  the  Inteutlon 
of  testator  In  revoking  the  later  will,  and 
discovered  satisfactory  evidence  of  an  intent 
that  the  earlier  will  should  not  stand  as  the 
will  of  the  deceased.  In  that  case  the  evi- 
dence disclosed  that  the  earlier  will  bad  not 
been  retained  by  testator  In  a  manner  In- 
dicating a  purpose  to  preserve  it,  but  testa- 
tor "had  practically  thrown  the  paper  [the 
earlier  will]  away,"  and  It  had  also  been  par- 
tially burned  and  rendered  In  part  Incapable 
of  being  read ;  furthermore  there  was  a 
provision  In  the  earlier  will  for  the  wife  of 
testator,  and  she  was  dead  at  the  time  the 
later  will  was  destroyed.  These  several  cir- 
cumstances were  held  to  adequately  disclose 
that  when  the  later  will  was  revoked  testator 
did  not  intend  that  the  earlier  Instrument 
should  be  bis  will.  As  already  suggested, 
the  common  law  regarded  the  revocation  of 
an  earlier  will  by  a  later  one  as  a  testa- 
mentary act,  and  deduced  therefrom  the  rule 
that  it  was  a  necessary  conclusion  of  law 
that  when  the  later  will  was  revoked  the 
former  will  would  stand,  and  no  proote  were 
admitted  to  overthrow  that  conclusion.  But 
where  the  testator  has  destroyed,  or  has  un- 
dertaken to  physically  destroy,  the  former 
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will,  as  In  the  Moore  Case,  the  situation  pre- 
sented is  obviously  outside  the  Held  of  opera- 
tion of  the  common<law  rule.  In  that  as- 
pect the  Moore  Case  cannot  be  properly  re- 
garded as  a  repudiation  of  the  comriaon-law 
rule  as  stated  In  Randall  v.  Beatty,  supra ; 
but  In  considering  the  circumstance  of  the 
wife's  death  prior  to  the  revocation  of  the 
later  will  as  a  clrcunsstance  tending  to  dis- 
close Intent,  the  Moore  Case  appears  to  have 
made  the  ecclesiastical  rule  the  basis  of  the 
decision  to  that  extent. 

[4]  In  the  present  case  the  will  of  testa- 
tor, dated  November  12,  1909,  makes  detailed 
disposition  of  his  entire  estate.  By  the 
eighth,  ninth,  and  tenth  items  of  that  will  a 
life  estate  In  certain  real  end  personal  prop- 
erty Is  given  to  Mrs.  Eva  M.  Ewan,  who  was 
housekeeper  for  testator,  on  condition  that 
she  remained  with  him  until  his  decease ;  at 
her  decease  the  property  was  given  to  te&- 
tator's  heirs  at  law.  The  will  also  contalna 
a  residuary  clause  In  favor  of  the  heirs  at 
law  of  testator.  Neither  the  first  nor  second 
codicil  were  designed  to  wholly  revoke  the 
will;  the  provisions  of  each  are  modlflca- 
titma  of  Bpedflc  portions  of  the  will,  and  are 
designed  to  stand  with  the  will  as  spedflc 
modifications  thereof.  The  third  codicil, 
which  was  destroyed,  was  of  like  nature.  It 
revoked  the  provlslcms  of  the  will  which  are 
in  favor  of  the  housekeeper,  but  In  no  way 
revoked  <a  superseded  the  will,  exc^t  as  to 
the  specific  items  referred  to  in  the  codldl. 
Thff  situation  thus  presented  prior  to  the 
destruction  of  the  third  codicil  was  that  of 
an  existing  will  making  detailed  disposition 
of  all  of  testator's  estate  with  three  succea- 
^ve  codidla  eadi  making  specific  modifica- 
tions of  the  will,  and  each  designed  to  con- 
firm the  will  as  modified  by  the  codidla.  It 
may  be  that  the  eflfect  of  the  deatmctloD  of 
a  codicil,  80  far  as  the  epedflc  provisions  of 
the  will  to  which  the  codldl  relates  are  con- 
cerned, cannot  be  logically  distinguished  In 
principle  from  the  destruction  of  a  subse- 
quent will  which  expressly  or  by  necessary 
implication  wholly  revokes  a  former  will; 
but  when  a  codldl  is  regarded  as  a  mere 
modifying  instrument  Intended  only  to  modi- 
fy or  change  specific  provisions  of  a  will  and 
designed  to  stand  with  the  will  as  a  mere 
amendment  to  or  modification  of  Its  provi- 
sions, it  Is  difficult  to  conceive  the  destruc- 
tion of  the  codicil  and  retention  of  the  will 
by  the  testator  as  other  than  €he  adoption 
of  a  convenient  method  of  withdrawing  or 
nullifying  the  amendment,  even  though  no 
force  be  given  to  the  underlying  prindple  of 
the  common-law  rule  that  a  provision  for 
revocation,  express  or  Implied,  Is  purely  tes- 
tamentary In  Us  Inherent  nature.  In  execut- 
ing such  a  codicil  the  intention  of  testator 
Is  that  the  will  and  codicil  shall  be  read  to- 
gether. In  destroying  such  a  codicil  and  re- 
taining the  will  the  intention  most  apperait 


would  seem  to  be  that  the  will  should  be 
read  without  the  codldl.  The  will  here  in 
question  has  never  been  revoked,  except  In  so 
far  as  the  destroyed  codldl  may  be  held  to 
have  revoked  the  spedfic  provisions  of  the 
will  to  which  that  codldl  was  directed.  The 
win  most  accordingly  be  admitted  to  probate, 
while  the  destroyed  codicil  cannot  be  ad- 
mitted to  probate,  because  It  was  destroyed 
by  testator  animo  revocandl.  It  follows 
that,  If  It  be  held  that  the  destroyed  codldl 
was  effective  in  revoking  the  pi*ovl8lon8  of 
the  will  to  which  it  referred,  notwithstanding 
Its  revocation  by  testator,  the  same  effect 
will  be  given  to  the  destroyed  codicil  as 
though  It  had  not  been  revoked.  Such  result 
would  attribute  no  Intelligent  purpose  to  the 
act  of  destmdlon. 

But,  should  inquiry  be  made  into  the  in- 
tent of  testator,  the  evidence  in  this  case 
adequately  establishes  that  int^t  The  will 
and  the  three  successive  eodidls  were  de- 
posited wifli  a  trust  company  by  testator  for 
safe-keeiiing.  Subsequently  testator  with- 
drew from  the  depository  the  last  codldl  and 
destroyed  It,  and  permitted  the  will  and  two 
preceding  codldls  to  remain  with  the  de- 
pository until  his  death.  That  drcumatance 
appears  to  be  uniformly  treated  as  satis- 
factory evidence  of  an  Intention  upon  the 
part  of  testator  to  revive  a  former  will  which 
has  been  preserved  by  him  in  that  maimer. 
The  evidence  also  disclosed  that  shortly  be- 
fore the  death  of  testator  he  requested  the 
officer  at  ttxe  trust  cranpany,  already  referred 
to,  who  had  drawn  the  second  and  third 
codldls,  to  draw  another  codldl  to  nuke 
specific  disposition  of  some  cash  which  had 
come  to  the  hands  of  testator  by  reason  of 
a  security  referred  to  In  the  original  will 
having  been  tamed  into  cash.  Thta  proposed 
codldl  was  not  executed  by  reason  of  the 
death  of  testator  on  the  very  day  it  was  to 
be  drawn. 

I  will  advise  a  decree  affirming  the  decree 
of  the  orphans'  court 


BLOOD  V.  TOWN  OF  NEW  BOSTON. 
(Supreme  Court  of  New  Hampshire.  Hillsbor- 
ough.  Jan.  {K  1915.) 

1.  Nbouoence  (1 136*>— QuKsnoHB  roB  JUBT 

— CONTRIBUTOBY  NeOUGENCE. 

Contributory  negligence  is  a  question  for 
the  jury,  unless  plaintiff's  carelessness  ia  so  ap- 
parent that  all  fair-minded  and  reasonable  men 
must  agree  tbat  be  was  negligent. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  9S  277-353 ;  Dec.  Dig.  {  136.*] 

2.  HlGHWATa    (S  213*)— iNJUBIsa    FBOU  De- 
fects—Co  NTBIBUTOBT  NEQiaQENCE. 

It  was  not  negligence,  as  a  matter  of  law, 
for  a  person  driving  a  horse  which  he  had  driv- 
en daily  for  two  months  and  cmsidered  perfectly 
safe,  who  neither  antidpated  nor  had  reason  to 
anticipate  anything  likely  to  frighten  such  a 
horse  or  cause  it  to  shy  and  go  over  the  end 
of  an  unrailed  culvert,  to  approach  such  cul- 
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vert  at  a  alow  tiot  witli  the  rein.*  held  looselr  in 
one  band. 

Note.— For  other  caaea,  aee  HiKhways, 
Cent.  Dig.  ||  636-687;  Dec.  Otff.  |  213.*] 

TransferTed  txom  Superior  Court,  HfUa- 
boTOogb  Cotmty. 

Case  for  personal  Injuries  by  Frank  B. 
Blood  against  the  Town  of  New  Boston. 
Thoe  was  a  trial  by  Jnry  and  a  verdict  for 
plaintiff,  and  the  case  was  transferred  from 
the  superior  court  <»i  defbndanf  b  exo^itionfl 
to  the  denial  of  motlttia  for  a  nonsuit  and  a 
directed  verdict  BxceptUnis  overruled. 

The  evidence  tended  to  prove  that  the 
plaintiff  was  injured  when  a  wagon  In  which 
he  was  riding  ran  off  the  end  of  an  unralled 
highway  culvert  In  the  defendant  town.  As 
the  plaintiff  approached  the  culvert  be  held 
the  relna  loosely  In  one  hand.  The  horse  was 
moving  at  a  slow  troL  Just  as  the  team 
reached  the  culvert  the  horse  shied  sharply 
to  the  right  and  went  over  the  «id  of  the 
culvert  Into  the  brook  beneath,  taking  the 
wagon  and  driver  with  him.  The  horse  was 
from  12  to  15  years  old,  safe  and  kind.  The 
plaintiff  had  driven  him  dally  for  about  two 
months,  and  during  that  time  he  had  not 
shied  nor  misbehaved  in  any  way.  The 
plaintiff  knew  that  the  road  was  narrow, 
that  the  culvert  was  unralled,  and  that  the 
drop  over  the  end  was  more  than  eight  feet; 
but  he  considered  the  horse  perfectly  safe, 
and  neither  anticipated,  nor  had  reason  to 
anticipate,  anything  at  that  place  likely  to 
frighten  such  a  horse. 

Charles  L.  Luce,  of  Milford,  and  Taggart, 
Burroughs,  Wyman  ft  McLane,  of  Manches- 
ter, for  plaintur.  Wastm  ft  Moran,  ct  Nash- 
ua, for  defendant 

PLUHMES,  3.  [11  It  is  cimceded  that 
there  was  evidence  in  the  case  from  which 
the  Jury  could  find  that  the  defendant  ms 
neg^gent  Therefore  the  only  question  for 
ctmrtderation  is:  Oould  the  Jury  find  that 
the  plaintiff  was  in  the  exercise  of  due  care 
or  free  from  negligence  at  the  time  of  the 
accident?  The  defendant  claims  that  the 
plaintur  was  negligent  in  driving  his  horse. 
Unless  the  carelessness  of  the  plaintiff  was 
80  apparent  that  all  fair-minded  and  reasona- 
ble men  must  agree  that  he  was  negligent, 
tlie  case  was  property  submitted  to  the  Jury, 
and  their  verdict  cannot  be  disturbed.  Mc- 
Gill  V.  Company,  70  K.  B.  126.  129,  46  Atl. 
684.  85  Am.  St  Rep.  618;  Minot  T.  Ballroad, 
74  N.  n.  230.  234.  66  AU.  825;  Kelland  v. 
Company,  75  N.  H.  168,  170,  71  AU.  947. 

[2]  It  cannot  be  said,  as  a  nutter  of  law, 
that  driving  in  the  way  the  plalntifl  did,  con- 
sidering all  the  circumstances,  was  negligent 
to  that  extent  that  all  reasonable  men  would 
so  regard  it  It  is  not  uncommon  for  men 
to  drive  a  aafe,  kind  horse  on  a  country  road, 
where  there  is  apparently  nothing  to  frighten 
the  horse,  upon  loose  relnS  held  In  one  hand. , 


Undoubtedly  It  is  a  cnumon  method  of  driv* 
Ing  under  such  circumstances.  The  plaintiff, 
having  no  reason  to  suppose  his  horse  would 
shy  on  the  culvert,  had  no  occasion  to  drive 
him  on  tight  reins  held  In  both  hands.  "Pre- 
cauticm  is  a  duty  only  so  far  as  there  Is  rea- 
son for  aivrehension."  Shea  v.  Railroad,  69 
N.  H.  361,  364,  41  Atl.  774.  Upon  the  ques- 
tion of  the  plaintiff's  negligence,  it  may  be,  as 
said  in  Mitchell  v.  RaUroad,  68  N.  H.  96, 116, 
84  AU.  674,  676,  that  "reasonable  and  fair- 
minded  men  might  differ;  but  It  cannot  be 
declared  that  no  reasonable  man  could  Snd 
as  the  Jury  did."  Whether  an  ordinary  man 
would  have  driven  as  the  plaintiff  did  was  a 
question  of  fact  for  the  Jury,  and  was  prop- 
erly submitted  to  them. 
Exceptions  oTomled. 

70UN0,  J.,  did  not  sit  The  others  con- 
curred. 


PARKER  V.  CARPENTER  et  aL 

(Supreme  Court  of  New  Hampshire.  Hills- 
borough.   Jan.  S,  1915.) 

1.  Tbustb  (S  151*)— InTEBEsrr  or  Bknetioiabt 
— Levy  under  Exkoution. 

Under  a  will  giving  property  in  trust  to 
pay  over  the  Income  in  the  trustee's  discretion 
to  the  testator's  two  sons,  one  half  to  each, 
during  bis  natural  life,  and  at  bis  death  to  pay 
over  and  convey  the  half  held  in  trust  for  him, 
together  with  all  accumulations  to  the  children 
of  the  son  and  their  heirs,  a  judgment  creditor 
acquired  nothing  by  the  levy  and  sale  of  a 
son's  interest,  as  tbe  son  had  no  Interest  in  or 
to  the  trust  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  SS  195,  195%,  197;  Dec.  Dig.  |  151.*] 

2.  Tbusts  ^  140*)— Interest  ov  Bbnbficiabt 
— assignabilitt. 

Under  such  will,  tbe  sons  had  the  right 
only  to  receive  so  much  of  the  income  as  the 
trustee  thought  would  benefit  them,  and  this 
was  all  that  thev  could  assign;  ana  hence  an 
order  by  one  of  die  sons  on  the  trustee  gave  the 
holder  .no  right,  except  the  right  to  receive  the 
amount  thereot  if  tm  trustee  thought  it  should 
be  paid. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §f  183-187 ;  Dec  Dig.  |  140.*] 

3.  Wills  (|  497*)— Oonbtbuction— Debiqna- 
now  OF  Devisee  ob  Legatee— "Child." 

Under  such  will,  an  adopted  child  of  one 
of  tbe  testator's  sons  took  nothing  upon  the 
death  of  such  son,  as  he  was  not  the  son's 
"child,"  within  the  ordinary  meaning  of  that 
word,  and  there  was  nothing  to  rebut  the  pre- 
sumption that  tbe  testator  intended  to  give  the 
word  its  ordinary  meaning. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  (8  1080-1086;  Dec.  Dig.  |  497.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Child.] 

Transferred  from  Superior  Court,  Hills- 
borough  County;  Pike,  Judge. 

Bill  in  equity  by  Walter  M.  Parker,  trus- 
tee, against  William  M.  Carpenter  and  oth- 
ers. Transferred  from  the  superior  court  on 
the  exceptions  of  certain  defendants.  Excep- 
tions overruled. 
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GalTltt  I>.  Carpenter  died  in  1895,  leaving 
a  will  by  wbicb  be  gave  tbe  residue  (tf  lUs  es- 
tate to  tbe  plaintiff  Ini  tmst  to  pay  over  the 
income  In  bis  discretion  to  his  two  sons, 
Charles  and  William,  "one  half  to  each  dur- 
ing the  natural  lite  of  each,  and  at  tbe  de- 
cease of  each  to  pay  over  and  convey  tbe  half 
held  in  trust  for  him  together  with  all  ae- 
cumulatlona  thereof  to  the  children  of  my 
said  sons  and  their  hdra,  to  be  equally  di- 
vided' among  them,  the  Issue,  if  any,  of  any 
deceased  child  or  children  to  recrive  tbe 
share  or  shares  of  said  child  or  children," 

The  defendant  Allen  recovered  a  judgment 
against  Charles  In  1910,  and  sold  his  interest 
in  tbe  real  estate  In  the  possession  of  tbe 
trustee  on  the  execution.  Charles  gave  tbe 
defendant  Wyman  an.  order  on  the  trustee  in 
March,  1913,  which  has  not  been  paid.  Wil- 
liam adopted  the  defendant  Bean  in  1898 
and  died  In  19XS,  leaving  no  natural  children. 
The  court  ruled  that  tbe  defendants  Bean 
and  Allen  had  no  luter^t  in  the  tmst  prop- 
erty, and  that  It  was  for  the  trustee  to  decide 
whether  Wyman's  order  should  be  paid,  and 
they  excepted. 

Isaac  L.  Heath,  of  Manchester,  for  plaintiff. 
Andrews  St  Andrews  and  George  I.  UcAllls- 
ter,  all  of  Manchester,  for  the  Allen  Estate. 
Louis  B.  W^man  ai^  Charles  A.  Carpenter, 
both  of  Maiuihester,  pro  se.  Jones,  Warren, 
Wilson  &  Manning,  of  Manchester,  for  de- 
fendant Bean.  Henry  EL  Burnham  and  Al- 
bert H.  White,  both  of  Manchester,  for  de- 
foidants  Carpenter  and  otiiers. 

YOUNG,  J.  [1,2]  Allen  took  nothing  by 
his  levy,  for  Charles  had  no  interest  In  or 
to  the  trust  property.  Abbott  v.  Abbott,  76 
N.  H.  225,  81  Atl.  699.  His  only  right  under 
Calvin's  win  Is  the  right  to  receive  so  much 
of  the  Income  of  the  fund  set  apart  for  hla 
benefit  as  the  trustee  thinks  will  benefit  blm. 
Wolfman  v.  Webster,  77  N.  H.  24,  86  Atl. 
259.  Consequently  that  was  all  he  could  as- 
sign to  Wyman.  In  other  words,  the  right 
Wyman  took  from  Charles  was  the  r^t  to 
receive  the  amount  of  the  order.  If  the  trus- 
tee tbluks  it  should  be  paid. 

[3]  Tbe  defendant  Bean  takes  nothing  un- 
der tbe  will  of  Calvin,  for  she  Is  not  Wil- 
liam's child,  wltbln  the  ordinary  meaning  of 
that  word,  and  there  Is  nothing  to  rebut  tbe 
presumption  that  Calvin  intended  to  give 
that  word  Its  ordinary  meaning. 

While  Calvin  intended  to  create  two  trust 
funds,  one  for  tbe  benefit  of  each  of  his  sons, 
and  to  give  the  trustee  power  to  determine 
how  much  of  tbe  income  of  the  fund  set 
apart  for  tbe  benefit  of  each  son  should  be 
paid  to  him,  when  it  came  to  disposing  of  tbe 
principal  and  accumulated  income  he  gave 
each  of  theso  funds  on  the  death  of  tbe  son 
for  whose  benefit  it  was  created,  not  to  tbe 
children  of  that  son,  but  "to  tbe  children  of 


my  said  sons  and  thdr  heirs,  to  be  equally 
divided  among  Qiem." 
Excepttons  overruled.  All  concur. 


FOLLETT  V.  STANDAED  FIRE  INS.  CO. 

(Supreme  Court  of  New  Hampshire.  Billsbor- 
ougb.    Jan.  6,  1916.) 

1.  INBUBANCB  (|  658»)— FOSFKITUBB  OF  POL- 
ICY—"ATTEMPT"  TO  DEFBAUD— OVEBVAI.UA- 
TION  IN  StATEIUEKT  OF  LOBfl. 

Under  a  policy  providing  that  It  should  be 
void  if  insured  should  make  any  attempt  to  de- 
fraud tbe  company,  either  before  or  after  iom, 
it  was  not  essential  to  a  forfeiture  tiiat  the 
fraud  be  consummated,  cdnce  tbe  word  "at- 
tempt' meant  an  endeavor  to  do  an  set  carried 
beyond  mere  preparation,  but  falling  short  of 
execution;  and  hence  a  false  overvaluation  by 
insured  in  the  statement  of  loss  furnished  to 
the  insurer  was  an  attempt  to  defraud,  avoid- 
ing the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1362-1366;  Dec.  Dig.  §  553.* 

For  other  deSnitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Attempt.] 

2.  Insubance  (S  553*)--Fobfeitube  of  Poli- 
CT  —  Attempt  to  Defrado  —  Disuosest 
Stats  of  Min&— Statute. 

Under  such  provision,  mere  negligence  in 
ascertaining  the  truth  of  tbe  valuatiao  in  the 
claim  of  luss  was  not  sufficient  to  avoid  tbe 
policy,  but  insured's  dishonest  state  of  mind 
must  be  shown  in  that  the  valuation  was  known 
or  believed  or  suspected  to  be  false;  and  such 
rule  was  not  changed  by  Pub.  St.  c.  170,  |  2, 
providing  that  descriptions  and  statements  as  to 
value  in  an  application  should  not  be  treated  as 
warranties,  and  that  the  policy  should  not  be 
avoided  by  any  misrepresentation  unless  "inten- 
tionally and  fraudulently  made,"  since  that  pro- 
vision relates  to  misrepresentation  as  an  in- 
ducement to  making  tbe  contract 

[Ed.  Note.— For  otfier  cases,  see  Insnranc^ 
Cent.  Dig.  H  186^1366;  Dee.  Dig.  {  553.*] 

S.  IlVSnBANCB  (I  S68*0— A'VOIDANOE  OF  PoUCT 

—False  Swkabiro  at  Tbiai^— "Atteupt  to 

Defbaud." 

Knowingly  giving  false  testimony  at  the 
trial  of  an  action  on  a  fiie  policy  is  an  "attempt 
to  defraud,"  within  a  provision  of  the  policy 
that  such  an  attempt,  before  or  after  loss, 
should  defeat  tbe  pohcy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  1362-1366;  Dec.  Dig.  S  653.*1 

4,  IwauBANCE  (I  553*)— Fobfeitubb  of  Poli- 
cy-Attempt TO  DK?BAUI>— PbOOF  of  IjOSS 
— Matbbialitt. 

Though  a  provision  in  a  policy  calling  for 
a  sworn  proof  of  loss  is  invalid  under  tbe  stat- 
ute, insured's  overvaluation  of  the  property  in 
a  statement  of  loss  under  a  policy  providing  (or 
forfeiture  upon  insured's  attempt  to  denaud 
was  a  material  statement  of  fiict,  since  It  would 
be  likely  to  influence  the  insurer's  subsequent 
conduct  witib  reference  to  tbe  payment  of  the 
loss. 

[Ed.  Note.— For  other  cases,  see  Insnrance. 
Cent.  Dig.  §1  1362-1368 ;  Dec  Dig.  {  653.») 

Transferred  from  Superior  Court,  Hlllsbor- 
ough  County ;  Kivel,  Judge. 

Action  by  Sarah  Follett  against  the  Stand- 
ard Fire  Insurance  Gonpany.  Terdict  for 
plaintiff,  and  defendant  excepts.  Exceptions 
sustained. 


*b  ftT  oth«r  casM  see  same  topic  and  eectton  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Ker-No.  Series  ft  Rep'r  Inde^M 
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ABsnmpsit  upon  a  fire  insurance  policy. 
Trial  by  jury,  and  verdict  for  the  plalntUE. 
The  contract  of  Insurance  provides  that: 

"This  policy  shall  he  void  •  •  •  if  the  in- 
sured shall  make  any  attempt  to  detrand  the 
company  either  before  or  after  the  loss." 

The  defense  was  based  upon  alleged  at- 
tempts to  defraud  after  the  loss  occurred. 

Subject  to  the  defendant's  exception,  the 
Jury  were  instructed  as  follows: 

"It  is  for  you  to  say  whether  there  was  a 
fraudulent  overvaluation  under  oath  of  the 
property  that  was  destroyed;  and,  if  you  find 
there  was  such  overvEUuation,  whether  it  could 
or  could  not  have  been  honestly  made  if  any  at- 
tention had  been  given  to  the  subject.  Did  the 
plaintiff  bare  any  reasonable  grounds  for  belief 
in  its  truth?  Did  the  plaintiff  state  as  true  In 
her  belief  that  which  she  did  not  know  to  be 
true,  with  intent  to  mislead  and  deceive  the  de- 
fendants as  to  the  value  of  the  property  destroy- 
M?  If  she  did,  such  representation  is  fraudu* 
dent  If  such  statement  was  designed  by  her 
for  the  defendants  to  act  upon  as  true,  and  they 
acted  upon  it,  then  she  comiDitted  a  fraud  upon 
the  defendants,  and  she  cannot  recover  In  this 
action." 

The  defendant  also  excepted  to  a  refusal 
to  give  the  following  instruction: 

"Notwitbstanding  the  sworn  statement  of  loss 
Is  not  necessary  to  the  maintenance  of  ttiis  suit, 
nevertheless  her  testimony  on  the  stand  in  sub- 
stantiation of  the  proof  that  she  did  make  is 
material ;  and  if  you  find  that  by  her  testimo^ 
she  baa  attempted  to  secure  the  payment  of  the 
face  of  the  policy  by  keeping  the  values  up  be:- 
yond  what  she'  knew  or  had  reason  to  believe 
was  the  actual  value  of  the  goods  destroyed, 
even  though  such  value  was  as  much  as  the 
face  of  the  policy,  that  is  such  a  fraud  as  would 
vitiate  the  poli<^,  and  the  defendant  is  entitled 
to  your  verdict" 

Thorp  &  Abbott,  of  Manchester,  for  plain- 
tiff. Taggart,  Burroughs,  Wyman  &  McLane, 
of  Manchester,  for  defendant. 

PBASLEE,  J.  In  tbfllT  contract  for  Insnr- 
auce  the  parties  agx«ed  tiiat  any  attempt  on 
the  part  of  the  Insored  to  defraud  the  Inanr- 
er,  either  before  or  after  the  loea,  ahonld  de- 
feat the  policy.  There  was  evidence  of  over- 
valuatl<»i  in  a  sworn  proof  oC  losfl,  and  that 
the  plaintiff  again  swore  falsely  upon  the 
same  subject  when  testlfyiz«  b^cn  the  Jury. 
'  The  exertions  raise  the  auestion  of  how  the 
jury  should  be  Instructed  upon  these  matters. 

[1]  The  parties  agreed  that  an  attenwt  to 
defraud  should  work  a  forfi^ture  of  the 
plaintltf' s  r^hta  under  her  policy.  This  be- 
ing so,  it  was  not  essential  that  the  fraud  be 
consummated  before  the  agreemrat  would  ap- 
ply. The  word  "attempt"  appears  to  be  used 
In  its  ordinary  sense,  and  means  "an  endeav- 
or to  do  an  act  carried  beyond  mere  prepara- 
tion, but  falling  short  of  execution."  People 
T.  Moras,  123  N.  Y.  254,  26  N.  B.  412, 10  L.  R. 
A.  109,  20  Am.  St  Rep.  732.  The  term  Is  one 
well  understood  both  In  law  and  by  people 
in  general,  and  its  meaning  when  used  In  this 
contract  is  not  doubtful.  False  swearing  to 
a  statement  of  loss  furnished  to  the  Insurer 
was  plainly  an  attempt  to  defraud.  It  was 
an  act  done  In  part  execution  of  what.  If 
carried  to  a  successful  Issu^  would  be  a  com- 


pleted fraud.  From  this  it  follows  that  it 
was  error  to  Instruct  the  Jury  that  the  provi- 
sion of  the  policy  did  not  apply  unless  the 
defendant  acted  upon  the  false  statement. 
This  InstnictlOD  described  a  completed  fraud 
and  took  from  the  Jury  the  opportuul^  to 
consider  a  mere  attonpt  to  defraud. 

[2]  Objection  la  also  made  to  the  instruc- 
tion relating  to  the  plaintiff's  state  of  mind 
when  making  the  representation  complained 
of.  The  law  npcm  this  question  Is  well  set- 
tled in  this  Jurisdiction.  Mere  negligence  in 
ascertaining  the  truth  of  the  affirmation  is 
not  enough.  A  "dishonest  state  of  mind" 
must  be  shown.  Shackett  v.  Bickford,  74  N. 
H.  57.  66  AU.  252,  7  L.  R.  A.  (N.  S.)  640.  124 
Am.  St.  Rep.  988.  The  idea  that  gross  negli- 
gence can  take  the  place  of  the  dlshcoiest 
state  of  mind  as  an  element  in  an  action  for 
fraud  Is  not  now  the  law  here.  Gtrnway 
Bank  V.  Pease,  76  N.  H.  83d,  823,  331,  82 
Atl.  1068.  In  80  far  as  Leach  v.  Insurance 
Co.,  58  N.  H.  245,  holds  differentiy,  it  has, 
in  efl^,  ^)em  overruled  by  the  cases  dted 
above.  What  may  constitute  a  dishonest 
state  of  mind  is  fully  considered  in  Shackett 
V.  Bickford.  supra.  The  affirmation  must  be 
"known,  or  believed,  or  suspected"  to  be 
false.  Mahnrin  v.  Harding,  28  N.  H.  128, 
129,  B9  Am.  Dee  401. 

[3]  The  InBtroctlon  that  false  swearing  at 
the  trial  would  be  an  attempt  to  defraud 
within  the  meaning  of  the  i)oll(7  should  have 
been  given,  with  the  modification  before  in- 
dicated as  to  what  amstltutes  a  fraudulent 
intent  No  reason  is  pensived  why  a  fraud 
might  not  be  perpetrated  In  this  way  as  well 
as  In  any  ot  the  preliminary  steps  taken  be- 
fore the  cause  came  to  a  trial.  In  the  lan- 
guage of  the  ccHitract,  it  would  be  an  "at- 
tempt to  defraud  the  ccnnpany  •  •  •  aft- 
er the  loss." 

The  plalntlfl  relies  upon  the  statute  (P.  S. 
c.  170,  S-2;  Lews  1885,  c.  73)  as  an  answer 
to  the  defendant's  claim  that  an  attempt  to 
defraud  Is  a  defense  to  a  suit  upon  a  ccm- 
traot  of  Are  Insurance.  The  statute  Is  not 
entirely  explidt,  but  aivareutly  was  intend- 
ed to  relate  to  misrepresentati<m  as  an  in- 
ducement to  making  the  contract  It  does 
not  directly  at  least,  refer  to  the  omduct 
of  the  parties  after  a  loss  has  occurred.  I^ 
however,  it  could  be  held  to  apply  to  such 
a  situation,  it  would  not  aid  the  plaintiff, 
for  it  in  terms  fficcepts  from  its  provisions 
represeatationa  "Intentionally  and  fraudu- 
lentiy  made."  As  before  pointed  out,  it  la 
only  such  representations  which  are  now  the 
basis  for  an  action  for  deceit  In  this  Jurisdic- 
tion. If  the  statute  might  have  been  held  to 
limit  the  rule  laid  down  In  Leach  v.  Insur- 
ance Co.,  58  N.  II.  245,  that  negligence  might 
he  treated  as  an  equivalent  for  intent  In 
making  a  representation,  its  importance  in 
that  respect  ceased  when  the  rule  of  the 
Leach  Case  was  denied  by  Shackett  v.  Bick- 
ford, 74  N.  H.  57,  65  AG.  252,  7  L.  B.  A.  (N. 
S.)  646,  124  Am.  St  Rep.  833, 
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[4]  It  Is  furtber  urged  that  the  statements 
in  the  proof  of  loss  were  not  material,  be- 
cause the  provision  in  the  policy,  calling  for 
a  sworn  proof  of  loss,  is  in  conflict  with  the 
statute  and  therefore  invalid.  Levi  v.  Insur- 
ance Co.,  75  N.  H.  551.  553,  78  Atl.  617.  But 
the  question  here  is  not  whether  the  plaintiff 
was  bound  to  make  a  sworn  statement,  or 
whether  the  defendant  could  demand  one. 
The  plaintiff  saw  fit  to  make  such  a  state- 
ment to  the  defendant  after  the  Are.  It 
would  manifestly  be  likely  to  influence  the 
defendants'  subsequent  conduct  with  refer- 
ence to  paying  the  loss.  In  this  sense  It  was 
a  material  statement  of  fact,  and  might  be 
the  basis  of  an  action  for  deceit,  even  though 
it  was  also  true  that  a  contract  to  make  a 
true  statement  on  the  same  subject  was  In- 
valid under  the  statute. 

Kxceptlons  siutained.  All  coicar. 


GBBBLEY  v.  FIRST  UNIYERSALIST  SO- 
OIETY  OF  NASHUA  et  aL 

(Supreme  Oourt  of  New  Hampshire.  HUls- 
borough.  Jan.  6,  1915.) 

1.  Wills  <S  487*)— AcnoNs  fob  Constkvo- 

TION— ADUISSIBJUTT  Or  EVIDBNCB— DECLA* 

HATIONB  OF  TeSTATBIX. 

In  an  action  to  construe  a  will,  a  declara- 
tion by  testatrix,  as  to  ber  intention  in  the 
use  of  particular  words  in  the  will  is  not  admia- 
sfble.  though  evidence  of  her  habitual  use  of 
words  in  a  certain  sense  would  be  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  M  1023,  1026-1032;  Dec  Dig.  {  487.*] 

2.  Wills  (J  487*)— Aonons  fob  Conbtbuc- 

TION— EZTBINBIO  ClBCUMBTAITCES. 

Where  a  testatrix  gave  a  legacy  to  a 
church  society  to  be  used  toward  paying  the 
church  debt,  a  declaration  by  her  after  the  debt 
was  paid  that  she  desired  on  that  account  "to 
change  her  will"  cannot  aid  in  determining  her 
intention,  since  it  might  mean  eith(<r  that  she 
construed  the  clause  as  giving  the  legacy  to  the 
church  only  conditionally,  and  desired  to  give  it 
absolutely,  or  that  she  construed  it  as  an  ab- 
solute bequest  and  desired  to  make  some  oth- 
er disposition  of  the  money, 

[Ed,  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1023,  1026-1032;  Dec.  Dig.  S  487.*] 

3.  Wills  (S  489*)— Suit  fob  Constbuction— 
Admissibility  of  Evidence— Use  of  Tebu. 

In  an  action  to  construe  a  will  bequeathing 
money  to  a  church  society  to  be  used  toward 
paying  the  church  debt,  testimony  by  the  mem- 
bers of  the  society  as  to  their  understanding 
of  the  term  "church  debt"  is  not  admissible  as 
tending  to  show  the  common  a  sage  of  that  ex- 
pression among  the  congregation  to  which  tes- 
tatrix belonged. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S§  1037-1046 ;  Dec.  Dig.  S  489.*] 

4.  Wills  (S  646*)— CoNSTBUOriOH— fitocciFio 
Bequest— POBPOSE. 

In  a  bequest  to  a  church  to  be  used  to- 
ward paying  the  church  dpbt,  the  primary  in- 
tention was  to  benefit  the  church,  and  the  par-- 
ticnlar  use  was  merely  incidental,  so  that  the 
church  is  entitled  to  the  legacy,  notwithstand- 
ing the  fact  that  its  debt,  except  a  small  amount , 
for  current  expenses,  had  all  been  paid  after  the 


will  was  made,  but  before  the  death  of  testa- 
trix. 

_[Ed.  Note.— For  other  cases,  see  WIUb,  Cent. 
Dig.  S  1532;    Dec.  Dig.  8  646.*] 

Transferred  from  Superior  Court,  Hills- 
borough County ;  Klvel,  Judge. 

BUI  in  equity  by  Harry  P.  Greeley,  admin- 
istrator of  the  estate  of  Annie  J.  Gilson,  for 
the  construction  of  a  bequest  to  the  First 
Universalist  Church  Society  of  Nashua,  N. 
H.,  in  the  will  of  Annie  J.  Qllson,  deceased. 
Case  transferred  from  the  superior  court 
without  a  mllng.  The  administrator  directed 
to  pay  the  1^^,  and  cause  discharged. 

Bill  in  equity,  by  the  administrator  de 
bonis  non  of  the  estate  of  Annie  J.  Ollsw, 
for  advice  as  to  the  meaning  of  the  following 
clause  of  ber  will:  "To  the  First  Universal- 
ist Chnrch  Society  of  Nastana,  N.  H.,  ^000 
to  be  used  toward  paying  the  chnrch  debt.** 
The  I'esldne  of  the  eat&te  was  given  in  equal 
shares  to  the  Nashua  Protestant  Orphanage 
and  the  Nashua  Women's  Humane  Society. 
Facts  found,  and  case  transferred  without  a 
ruling  from  the  September  term,  1913,  of 
the  superior  court,  by  Klvel,  J. 

When  the  will  was  executed  the  church  so- 
ciety owed  over  $12,000,  but  this  debt  was 
paid  during  the  lifetime  of  the  testatrix,  and 
at  her  decease  the  society  owed  only  $Sdl 
current  bills.  Counsel  for  a  residuary  l^atee 
offered  evidence  that  after  the  execution  of 
the  will  the  testatrix  knew  the  debt  bad  been 
paid  and  desired  to  make  a  change  in  her 
win.  The  evidence  was  received  de  bene. 
He  also  offered  the  testimony  of  certain 
members  of  the  society  as  to  their  under- 
standing of  the  words  "church  debt"  This 
evidence  was  excluded,  subject  to  exception, 

Harry  P.  Oreeley,  of  Nashua,  pro  se.  John 
R.  Spring,  of  Nashua,  for  tbe  First  Unlvera* 
allst  Society.  George  W.  Clyde,  of  Nashua, 
for  the  Nasbna  Protestant  Orirituuiage.  Al- 
bert Terrlen,  of  Nashoa,  for  the  Nashua 
Women's  Humane  So<^^. 

PEASLEE;  J.  [1]  The  evidence  that  the 
testatrix  declared  that  because  the  chnrch  ' 
debt  had  been  paid  she  wished  to  make  a 
change  In  her  will  Is  not  admissible  as  the 
law  Is  now  adndnlstered.  Evidwice  of  her 
habitual  use  of  words  would  be  received  as 
Indicating  what  she  meant  by  their  use  on 
a  particular  occaslcm.  4  Vns^  Ev.  |  2467. 
But  her  declared  Intoit  as  to  the  nse  upon  a 
particular  occasion  Is  not  received.  Id.  1 
2471. 

[Z]  It  Is  not  necessary  to  now  consider 
whether  this  limitation  ought  to  be  modified. 
If  tbe  evidence  here  offered  were  considered, 
It  would  not  aid  the  case  of  the  residuary 
legatees.  The  declaration  might  equally  well 
mean  either  of  two  things.  It  might  indi- 
cate that  she  still  wished  to  beneflt  tbe 
church,  and  that  she  understood  that  the 


•For  ottasr  cam  ae«  uma  topic  ud  wotlon  NUUBBR  to  Dec  Dig.  *  Am.  Dls.  Kvx-Vo.  BerlM  *  R«pT  IndUH 
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language  of  the  will  was  Insufficient  to  ac- 
complish this,  since  the  debt  had  been  paid. 
Taken  Id  this  sense,  the  evidence  would  as- 
sist the  residuary  legatees.  But  It  can  be 
urged  with  equal  force  that  she  did  not  wlah 
to  aid  the  church,  since  the  debt  had  been 
paid,  and  that  she  understood  that  the  be- 
quest would  go  to  the  church  unless  she 
changed  hes  will.  Taken  in  this  sense,  it  Is 
a  declaratton  that*  she  understood  that  her 
language  as  used  In  the  will  expressed  an  in- 
tent to  give  the  legacy  unconditionally. 

[3]  The  testimony  of  the  members  of  the 
church  society  as  to  their  understanding  of 
tbe  meaning  of  the  term  "church  debt"  was 
properly  excluded.  It  tell  short  of  tending  to 
establish  a  common  use  of  the  term  by  a 
body  of  persons  to  which  the  testatrix  belong- 
ed. 4  Wig.  Et.  I  2461.  It  was  "their  under- 
standing" which  was  offered,  not  their  knowl- 
edge of  tbe  undeistandlng  of  tbe  sodety  at 
large. 

[4]  The  testatrix  Intended  to  benefit  the 
churdh  society.  This  appears  to  liaTe  been 
ber  main  object,  and  the  partlcnlar  way 
pointed  out  was  merely  Inctdental  to  It  So 
for  as  there  were  debts,  she  wished  that  the 
legacy  be  used  to  pay  them.  Had  she  de- 
sired to  limit  hw  bentfactlon  to  such  pur- 
pose, and  to  give  tb«  legacy  to  ottiers  If 
there  were  no  church  debts.  It  Is  probable 
that  she  would  have  used  language  plainly 
expressing  such  purpose.  The  executor  Is  ad- 
vised that  the  legacy  of  $1,000  Is  payable  to 
the  Blrat  nnlveTsallst  Soctet^. 

C^se  dlscha^^ed.   All  concur. 


ST.  LAURENT  t.  MANCHESTER  ST.  RT. 

(Supreme  Court  ot  New  Hampriiire.  Hillsbor- 
ough.  Jan.  5,  1815.) 

1.  APPEAI.AKD  EBBOB  (1  970*)— RBVZBW— DIB- 

OBRion  OF  Tbial  Coubt^Aduibsioh  of 

Etidehcb. 

On  exception  to  tbe  admission  of  evidence 
on  the  ground  tbat  exclamatiooB  testified  to  were 
too  remote  from  the  transaction  in  point  of 
time  and  that  it  was  not  shown  that  tbe  per- 
sona uttering  tbcm  were  in  a  position  to  know 
the  facts,  the  Supreme  Court  would  not  deter- 
mine whether  sach  exclamations  were  admissible 
under  the  particular  circumstances,  but  would 
only  consider  whether  there  was  snfficient  evi- 
dence to  warrant  tbe  trial  court  in  findiuK  snf- 
Gcient  nearness  in  point  of  time  and  sufficient 
knowledge  of  the  declarants,  and,  where  there 
was  some  evidence  to  justi^  the  trial  court's 
conclusions  thereoo,  the  question  whether  such 
conclusions  should  be  drawo  was  a  question  of 
fact  for  tbe  determination  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  If  3840-3861;  Dec.  Dig.  S 
870.*] 

2.  Evidence  (J  123*)— Relevanci— Res  Ges- 

In  as  action  for  injury  from  a  collision 
with  a  street  car,  exclamations,  immediately 
after  the  car  stopped  and  while  plaintiff  was 
being  taken  into  a  house,  made  under  tbe  influ- 
ence of  the  exciting  cause  and  without  time  for 
fabrication,  were  admissible;   the  element  of 


time  being  important  only  on  tbe  question  of  the 
spontaneity  of  the  exclamations. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  jfS  351-308 ;  Dec.  Dig,  f  123.*] 

8.  Appeal  and  Eebob  (S  274»)— Sutfioiehot 
OF  Objection— Adhission  of  Evidence. 
In  such  action,  where  tbe  discussion  as  to 
the  admissibility  related  only  to  the  question  of 
time,  and  not  to  the  knowledge  of  tbe  declar- 
ants, an  exception  to  Its  admission  brought  up 
only  tbe  question  as  to  nearness  in  point  of 
time;  since,  where  the  rulli^  involveo  a  find- 
ing of  fact  and  the  objection  was  based  on  the 
ground  that  the  facts  could  not  be  found,  rather 
than  tbat  they  ought  not  to  be  found,  it  should 
have  been  so  stated. 

[Ed.  Nota^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1691,  1692,  1606.  1600, 
1607, 1624, 1681-16%;  Dec.  Dig.  1 274.*] 

4.  Evidence  (§  123*)~Dbclabation8— Knowl- 
edge OF  Declaeants. 

Exclamations  of  persons  about,  immediate- 
ly following  the  striking  of  plaintiff  by  a  street 
car,  who  would  not  have  been  there  so  Mxm 
unless  they  had  themselvea  seen  the  accident; 
were  admissible  as  those  of  persons  In  a  posi- 
tion to  Ifnow  the  facts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  351-^68 ;  Dec.  Dig.  f  123.*] 

Exceptions  from  Superior  Court,  Hillsbor- 
ough County;  Gbamberlln,  Judge. 

Action  by  Alfred  St.  Laurent  against  the 
Manchester  Street  Railway.  Verdict  for  de- 
fendant, and  plaintiff  excepts.  Bxceptions 
overruled. 

One  question  in  the  case  was  whether  the 
plaintiff  ran  into  tbe  defendant's  car,  or  the 
car  ran  into  him.  The  accident  happened  on 
a  Sunday  forenoon  In  April,  on  Somervllle 
street  In  Manchester.  .  There  was  evidence 
that  the  car  was  rutmlng  slowly,  that  it 
stopped  quickly,  and  that  the  plaintiff  at 
once  arose  from  tbe  ground  and  walked  to 
his  home  near  by.  Testimony  of  a  passenger 
on  the  car  was  offered  and  ruled  upon  as 
follows: 

"Q.  Now  was  there — you  need  not  answer  this 
just  for  a  moment,  I  want  to  ask  the  question — 
immediately  after  tbe  accident  took  place,  was 
there  any  expression  made  by  the  people  in 
common  there,  if  yon  heard,  without  knowing 
who  made  it?  Court:  About  the  accident? 
Mr.  Warren:  Yes.  Court:  At  the  time?  Mr. 
Warren:  Yes.  Cdurt:  She  may  say  yes  or  no. 
A.  Yes.  Q.  Now,  what  was  it?  Mr.  Steams: 
I  object.  Court:  Wait  Mr.  Warren:  I  be- 
lieve that  is  competent.  Court:  If  it  is  near 
enough  to  the  time,  I  haven't  any  doubt—  Mr. 
Warren:  I  put  it  immediately  after  the  acci- 
dent Court:  I  want  yon  to  put  it  as  near 
as  you  can  after  tbe  stopping  of  the  car  or  con- 
tact with  it  Q.  Mrs.  Hamilton,  you  say  a  com- 
mon expression  was  made.  When  was  it  made 
with  reference  to  the  stopping  of  the  car?  A. 
Wben  was  it  made?  Q.  Yes.  A.  Why,  tbe  car 
was  there,  and  I  was  sitting  on  the  car.  Court: 
Was  it  after  it  stopped?  Q.  Was  it  after  the 
car  stopped  you  heard  the  common  expression? 
A.  Yes,  just  after  it  stopped.  Court:  Where 
was  the  boy?  Was  he  gone,  oi  was  he  there? 
A.  They  were  carrying  bim,  taking  him,  before 
he  was  taken  into  the  bouse.  Court:  I  think  I 
wilt  receive  it,  subject  to  exception.  If  you  wish 
to  except  to  it,  you  may.  Mr.  Steams:  Excep- 
tion, il.  What  was  tbe  expression?  A. -That 
he  ran  Into  the  car." 


•For  otlier  easts  sm  same  topic  and  sscUon  NUMBER  la  D«e.  Dig.  A  Am.  Dig.  Kejr-No.  Serlai  *  Rep'r  Indezw 
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The  iHalntifTs  counsel  did  not  suggest  that 
the  people  making  the  "common  ezpreaslrai" 
Trere  not  in  a  position  to  know  the  truth  up- 
on the  snbject,  and  the  court  did  not  under- 
stand that  such  a  claim  was  made.  The 
court  found  from  all  the  evidence  In  the 
case  that  those  who  made  the  expression 
knew  the  truth  with  respect  to  it;  and  to 
this  finding  the  plaintiff  excepted  after  the 
trial,  upon  the  ground  that  It  waa  not  sup- 
ported by  the  evidence. 

Henry  B.  Steams  and  Thozp  ft  Abbott,  all 
of  Manchester,  for  plaintiff.  Jones,  Warren, 
Wilson  ft  Manning,  ot  Mancbester,  for  de- 
fendant 

PBASLEE,  J.  [1]  The  erldence  is  object- 
ed to  upcm  two  grounds:  (1)  That  the  ex- 
clamatlMi  was  too  remote  from  the  transac- 
tion in  point  of  time,  and  (2)  that  it  did  not 
appear  that  the  persons  uttering  the  ex- 
clamation were  in  a  position  to  know  the 
facts.  Both  of  these  questions  are  peculiar- 
ly for  the  trial  court.  They  are  questions 
of  fact,  and  the  finding  upon  them  will  not 
be  disturbed  unless  It  clearly  appears  that 
they  were  made  without  evidence.  Indeed, 
It  is  urged  by  a  high  authority  upon  the 
subject  that  the  finding  of  the  trial  court 
upon  such  issues  should  be  final.  3  Wig.  Ev. 
§  1750.  It  may  be  that  Wlgmore's  soggea- 
tion,  that  the  taw  court  should  leave  "the 
application  of  the  principle  absolutely  to 
the- determination  of  the  trial  court,"  means 
no  more  than  that  the  decision  of  the  fact 
should  be  so  left,  still  reserving  for  the  con- 
sideration of  the  law  court  the  question 
whether  upon  the  evidence  the  conclusion 
could  be  reached.  This  Is  the  rule  applied 
in  this  jurisdiction  as  to  all  questions  of 
fact,  or  so-called  matters  of  discretion. 
State  V.  Wren,  77  N.  H.  36i,  92  AtL  170. 
This  court  does  not  determine  the  question 
whether  spontaneous  exclamations  shall  or 
shall  not  be  admitted  under  particular  cir- 
cumstances, except  in  so  far  as  such  result 
follows  from  a  conslderatifm  of  the  sufficien- 
cy of  the  evidence  to  warrant  the  trial  court 
tn  finding  (1)  sufficient  nearness  in  point  of 
time  to  the  exciting  gause,  and  (2)  knowledge 
of  the  declarant.  Some  evidence  to  Justify 
the  conclusions  appearing,  the  determination 
of  whether  they  shall  be  drawn  is  left  "ab- 
solutely to  the  determination  of  the  trial 
court,"  as  Wigmore  suggests.  Nawn  v.  Rail- 
road, 77  N.  H.  290,  91  Atl.  181 ;  Davis  v. 
Railroad.  75  N.  H.  467,  76  AU.  170 ;  Dorr  v. 
RaUway,  76  N.  H.  160,  80  Atl.  366;  Robin- 
son r.  Stahl,  74  N.  H.  310.  67  Atl.  677;  Mur- 
ray T.  Railroad,  72  N.  H.  32,  54  Atl.  289,  61 
L.  R.  A.  495,  101  Am.  St  Rep.  660. 

[2]  1.  The  exclamations  were  uttered  with- 
in a  few  mimients,  or  perhaps  seconds,  after 
the  accident,  and  by  people  who  saw  the  ac- 
cident. That  upon  such  evidence  It  could  be 
found  that  they  were  made  under  the  influ- 


ence of  the  exciting  cause  and  without  time 
for  fabrication  Is  well  settled  by  the  cases 
cited  above.  The  element  of  time  is  of  Im- 
portance In  such  cases  merely  upon  the  ques- 
tion of  the  spontanel^  of  the  exclamation. 

"What  the  law  altogether  distnuts  is  not 
afterspeech  but  afterthought.  *  ♦  •  That 
the  declarations  shall  be  or  appear  to  be  spon- 
taneouB  is  indispensable,  and  it  is  for  this  rea- 
son alone  that  they  are  required  to  be  speedy." 
Travelers'  Ins.  Co.  v.  Sheppard,  86  6a.  761, 
775,  776,  12  S.  B.  18,  26. 

[3]  2.  The  only  question  relating  to  the 
competency  of  the  evidence  dischssed  at  the 
trial  was  Its  nearness  in  point  of  time. 
Counsel  later  sought  to  raise  the  further 
issue  of  the  declarants'  knowledge.  The 
finding  that  "counsel  did  not  suggest,  and 
the  court  did  not  understand,  that  the  plain- 
tiff's counsel  claimed  that  the  people  mak- 
ing the  'common  expression'  were  not  In  a 
position  to  know  that  fact,"  shows  that  the 
question  is  not  properly  raised.  Felch  v. 
Weare,  66  N.  H.  582,  27  Atl.  226.  Thfi  query 
as  to  the  admissibility  of  the-  evidence  was 
suggested  in  the  first  instance  by  the  pre- 
siding Justice,  and  the  discussion  following 
was  between  him  and  counsel  for  the  de- 
fendant. It  related  solely  to  the  question  of 
time.r  Counsel  for  the  plaintiff  took  no  part, 
save  to  once  state  an  objection  and  finally 
to  take  the  exception  suggested  by  the  court 

When  questions  of  this  nature  are  to  be 
raised,  it  is  highly  desirable  that  the  atten- 
tion of  the  presiding  Justice  be  directly  call- 
ed to  the  point  In  issue.  The  ruling  Involv- 
ed findings  of  fact ;  and  If  the  objection  was 
based  upon  the  ground  that  the  facta  could 
not  be  found,  rather  than  that  they  onght 
not  to  b^  it  should  have  been  so  stated.  It 
is  like  a  motion  for  a  nonsuit  in  many  re- 
spects. If  apedflc  grounds  are  ^signed, 
general  oaes  are  waived ;  and,  it  the  motion 
is  not  made  until  the  case  la  sabmltted,  it 
comea  too  late.  Head  &  Dowat  Co.  v.  Breed- 
ers' aub.  75  N.  H.  449,  75  Atl.  882.  So  In 
cas^  of  Uiia  natnre,  if  the  objection  is  that 
there  Is  no  evidence  npcm  which  the  court 
can  make  the  finding,  it  Is  the  better  prac- 
tice to  so  state  it  Be&gan  t.  Railway,  72 
N.  H.  298,  66  AtL  814.  But  if  it  be  conced- 
ed that  a  general  objecttcm  and  exception 
raiaea  qoestlona  like  the  oos  bere  presented, 
the  rule  la  otherwise  when  one  spedflc  qnee- 
tion  is  raiaed  and  dlacoased  in  the  trial 
court,  and  thia  is  followed  by  a  ruling  and 
an  exception  thereto.  The  latter  course  was 
pursued  In  the  present  case.  The  rnling 
was,  in  substance,  that  the  declarations  were 
sufficiently  near  in  point  of  time.  The  ex- 
ception taken  related  to  this  ruling  and  to 
nothing  else. 

[4]  It  may  be  added,  however,  that  the  ev- 
idence transferred  to  this  court  Is  sufficient 
to  sustain  the  finding  that  the  declarants 
were  In  a  position  to  know  whereof  they 
spoke.  It  could  be  found  that  the  Incident 
ot  the  exclamations  followed  the  accident  la 
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a  very  brief  space  of  time;  that  there  had 
been  no  QUtcry  or  anytblng  else  to  attract 
people  to  gather  at  the  spot,  save  their  own 
obserratlon  of  the  happening;  and  that 
there  had  not  been  auffldoit  lapse  of  time 
for  pe<vle  to  have  been  attracted  to  the  spot 
by  Beeing  others  gathering  there.  In  a  word, 
It  coald  be  ttmoA  that  they  w&ee  there  be- 
cause tbey  saw  the  accident,  or,  stated  con- 
Tersely,  that  they  would  not  have  been  there 
Bo  soon  unless  they  had 'seen  it  It  is  Imma- 
terial here  that  other  Inferaices  might  have 
been  drawn. 
Ezoeptiona  oTomled.  All  ranumr. 


STATE,  to  Use  of  NEEDLES  et  al.,  v.  MART- 
LAND  ELBCTBIO  RYS.  CO.   <No.  12.) 
(Court  ol  Appeals  of  Maryland.   Jan.  11, 181S.) 

1.  Street  Railroads  (§  74*)— Reoulation  o» 
Opeeatiom— Okdinances— Appijcabiuty. 

A  city  ordinance  which  provides  that  no 

Eassenger,  burden,  or  other  cara  shall  be  driven, 
wled,  or  propelled  on  any  of  the  railroads  or 
railways  within  the  city  limits  at  any  faster 
apeed  uian  a  walk,  and  at  no  time  move  without  a 
brakeman,  in  addition  to  the  driver,  enacted  In 
1839  as  supplementary  to  an  ordinance  of  1832, 
for  the  better  regulation  of  railroad  cars,  does 
not  apply  to  electric  street  cars. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig,  S  154;  Dec.  Dig.  fi  74.*] 

2.  Street  Railboads  (8  98*)  —  Collisions 

WITH  PeDESTBIAGIS  —  CONTBIBUTORT  NbOLZ- 
GIHCE. 

One  attempting  to  cross  a  street  car  track 

in  full  view  of  an  approaching  car,  so  near 
to  him  that  no  person  of  ordinary  care  would 
make  the  attempt,  is  guill^r  of  contributory  neg- 
ligence, as  a  matter  <a  law. 

[Ed.  Note.— For  other  eases,  see  Street  Rail- 
roads. Gent  Dig.  H  204-208;  Dee.  Dig.  S  88-*] 

8.  Stsbbt  Bailboads  (I  114*)  —  Ooxjjsionb 
WITH  Pedestrians — Contbibdtobt  NeoU' 
gencs. 

Evidence  held  to  show  that  a  pedestrian, 
struck  by  a  street  car,  was  goilty  iA  contribu- 
tory negligence  In  attempting  to  cross  the  track 

in  front  of  the  approacbing  car. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
poads,  Cent.  Dig.  f|  23fr-260;  Dec.  Dig.  S  114.*] 

4.  Street  Railboads  (8  98*)— Collisiohs— 

liNJUBIBS  TO  PeDESTBIANS— LlABIUTT. 

Where  a  street  railway  car  could  not  be 
stopped  from  the  tune  a  pedestrian  left  Ms 
place  of  safety,  eight  or  ten  feet  from  the  track, 
and  the  time  be  reached  the  track  and  was 
struck  by  the  car  and  killed,  the  street  railway 
company  was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  !S  204-208;  Dec.  Dig.  §  98.*] 

Appeal  from  Superior  Court  ot  Baltimore 
City;  Carroll  T.  Bond,  Judge. 

•To  be  oflicially  reported." 

Action  by  the  State  of  Maryland,  to  ase  of 
Eaia  Needles  and  another,  against  the  Mary- 
land Electric  Railways  Company.  From  a 
judgment  for  defendant,  plaintUfs  appeal. 
Affirmed. 

A^ed  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  URNER,  STOCK- 
BRJDQE,  and  OONSTABI^,  JJ. 


George  Washington  Williams  and  D.  O. 
Mcintosh,  Jr.,  both  of  Baltimore  (Mcintosh 
&  Thrift,  of  Baltimore,  on  the  brief),  for  ap- 
pellants. Robertson  Griswold  and  Albert  0. 
Ritchie,  both  of  Baltimore  (Ritchie,  Jann^, 
Griswold  &  Hamlltmi,  of  Baltimore,  on  the 
brief),  for  appellee 

BRISCOE,  J.  This  is  a  n^llgence  case, 
and,  If  anything  has  been  settled  by  the  unl- 
torm  dedslons  of  this  court,  it  is  the  law 
upon  this  subject,  and  as  applicable  to  the 
facts  of  a  case  like  this. 

The  snlt  was  brought  in  the  superior  court 
of  Baltimore  city,  for  the  use  of  the  widow 
and  an  infant  child  of  William  H.  Needles, 
against  the  defendant,  the  Maryland  Electric 
Railways  Cmipany,  a  body  corporate,  to  re- 
cover damages  on  account  of  bis  death. 

The  declaration  states:  niat  the  deceased 
husband  and  father  was  struck  and  instantly 
killed  by  one  at  the  cars  of  the  defiant 
C(»npftny,  while  attempting  to  cross  Ostend 
street,  a  putdic  street  and  crossing  in  Balti- 
more ci^,  at  tb&  Intersection  of  this  street 
with  tiie  tracks  of  the  Baltimore  ft  Ohto 
Railroad  and  the  track  of  the  d^ndant, 
leading  to  Gamden  station.  That  his  death 
was  due  to  the  negligence  of  the  agents  or 
emiOoyfiB  of  the  defendant  company,  who 
were  In  charge  of  and  ran  tiie  car,  and  that 
the  deceased  was  exerdaing  due  and  ordi- 
nary care  and  caution  at  tiie  time  of  the  ac- 
cident 

There  were  two  exceptions  reserved  at  the 
trial  of  the  cose,  in  the  court  bdow,  as  set 
out  in  the  record.  The  flrsb  exception  re- 
lates to  the  ruling  of  the  court  In  granting 
the  defendant's  motion  at  the  conclusion  ot 
the  plaintifb'  evidence  to  strike  out  certain 
evidence  which  had  been  admitted  subject  to 
exception  In  the  course  of  the  trial.  The 
second  exception  is  to  the  action  of  the  court 
at  the  conclusion  of  the  plaintiffs*  testimony 
in  granting  the  first  and  second  pray^  of 
the  defoidant,  which  instructed  the  Jnry: 
First  That  there  is  no  evidence  in  this  case 
legally  sufficient  to  entitie  the  plaintiff  to 
recover,  and  therefore  their  verdict  must  be 
for  the  defendant  Second.  That  there  is  no 
evidence  in  this  case  l^^ally  suffid^t  under 
the  pleadings,  to  entitie  the  plaintiff  to  re- 
cover, and  therefore  tlidr  verdict  must  be 
for  the  defendant 

[1]  The  evidence  which  bad  been  offered 
by  the  plaintiff,  as  set  out  in  tiie  first  excep- 
tion, and  which  had  been  admitted  subject 
to  exception,  Is  section  7  of  article  30  of  the 
Baltimore  City  Code  <a  1906.  It  Is  as  fol- 
lows: 

"7.  No  passenger,  burden  or  other  cars  shall 
be  driven,  hauled  or  propelled  on  any  of  the 
railroads  or  railways  within  the  city  limits  (ex- 
cept in  ascending  the  heavy  grades  of  atteeta, 
which  may  require  a  greater  speed,  when  the 
rate  shall  not  exceed  six  miles  an  hour),  at  any 
faster  gait  or  speed  than  a  walk,  and  at  no  time 
move  without  a  brakeman,  in  addition  to  the 
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driver,  under  the  penalt?  for  each  and  every 
offense  of  twenty  dollars,  exc^t  as  provided  in 
Kction  14  of  tbu  article." 

Manifestly  there  was  no  error  In  the  ruling 
of  the  court,  In  the  first  exception,  in  exclud- 
ing the  ordinance  as  evidence  in  the  case. 
The  ordinance  never  was  intended,  and  it 
cannot  be  held,  to  apply  to  cars,  such  as  are 
maintained  by  the  api>^lee,  and  pr<H?elled  by 
electricity,  through  the  streets  of  a  dty,  un- 
der the  present  electric  system.  It  appears 
to  have  been  passed  as  far  back  as  June, 
1839,  and  as  supplementary  to  an  ordinance 
passed  and  approved  April  6,  1832,  titled  "An 
ordinance  for  the  better  regulation  of  rail- 
road cars." 

In  B.  A  O.  a  R.  Co.  v.  Welch,  114  Md. 
642,  80  Atl.  170,  this  court  held  that  section 
14  of  article  30  of  the  Baltimore  City  Code  of 
1906,  requiring  a  locomotive,  when  used  with- 
in the  dty  limits,  to  have  a  man  riding  on  its 
front  when  going  forward  and  on  its  tender 
when  going  backward,  not  more  than  12 
Inches  from  the  bed  of  the  road,  etc.,  etc, 
was  obsolete  and  inoperative  and  was  not 
admissible  in  evidence  in  an  action  to  recov- 
er damages  for  a  collision  between  the  ten- 
der of  a  locomotive  and  a  trespasser  on  the 
tracks.  Judge  Schmucker,  in  delivering  the 
opinion  of  the  court,  said — 
"that  the  section  had  been  held  by  us  to  be 
now  practically  obsolete  and  inoperative  in  B. 
&  O.  B.  B.  V.  Mali,  66  Md.  59,  6  Ad.  87,  and 
State,  Use  of  Harvey,  v.  B.  &  O.  B.  B.  Oo., 
69  Md.  S46,  14  Atl  685,  688.** 

[2]  The  second  exception  embraces  the  rul- 
ings of  the  court  upon  the  two  prayers,  with- 
drawing the  case  from  the  consideration  of 
the  jury,  and  directing  a  verdict  for  the  de- 
fendant. 

Upon  the  evidence  set  out  in  the  record  in 
tills  case,  we  are  of  opinion  the  defendant  di- 
rectly contributed  by  his  own  negligence  and 
want  of  care  to  the  unfortunate  accident  that 
resulted  in  his  death,  and  the  court  below 
was  entirely  right  in  withdrawing  it  from 
the  consideration  of  the  jury. 

The  decisive  and  controlling  fact  in  this 
case  was  the  voluntary  attempt  of  the  de- 
ceased to  cross  the  track  In  full  view  of  a 
moving  car  coming  towards  him  and  so  near 
to  it  that  no  person  of  ordinary  care  and 
prudence  would  have  made  the  attempt  Un- 
der such  a  state  of  facts,  this  court  has  re- 
peatedly said  that  a  person  so  attempting  to 
cross  a  track  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  B.  &  O.  B.  B. 
Co.  V.  Mall,  60  Md.  53,  5  Atl.  87;  Dyrenfurth 
v.  B.  &  O.,  73  Md.  374,  21  Atl.  62,  11  L.  R.  A. 
442;  U.  Ry.  &  E.  Co.  v.  Durham,  117  Md. 
192,  83  Atl.  154,  and  eases  there  cited. 

[3]  There  were  four  witnesses  who  tes- 
tified on  behalf  of  the  plaintiff.  The  witness 
Brunner,  a  crossing  watchman  of  the  Bal- 
timore &  Ohio  Railroad  Company,  who  was 
stationed  In  full  view  of  the  deceased,  was 
the  only  eyewitness  to  the  acddent. 

Ura.  Needles,  the  widow  of  the  deceased. 


testified:  That  at  the  time  of  her  husband's 
death,  and  a  long  time  before,  they  resided 
at  Franklin  City'  Va.  That  he  was  48  years 
of  age.  That  he  was  agent  for  the  Pennsyl- 
vania Ballroad  and  agent  for  the  Adams 
Express  Company  at  Franklin  City,  and  own- 
ed and  operated  a  large  canning  fadory,  as 
well  as  oyster  boats  and  groimds,  and  also 
sold  fertilizer  and  seeds.  That  he  was  heavi- 
ly in  debt,  but  that  be  had  a  large  lot  of 
tomatoes  and  other- canned  goods  which  she 
thought  would  dear  up  all  of  the  debts  and 
leave  a  little  besides.  That  GrlSith  &  Boyd 
had  notified  him  that  they  desired  to  have 
their  money,  and,  as  he  had  had  an  agree- 
ment with  them  that  they  were  not  to  press 
him,  he  started  for  Baltimore  on  Tuesday 
preceding  May  8,  .1912,  the  morning  on  whidi 
he  was  killed,  at  12:30.  That  he  was  to  re- 
turn on  Thursday,  but  did  not  do  bo,  and 
she  wrote  Griffith  &  Boyd  about  him,  and 
was  answered  by  them  that  he  bad  not  been 
to  their  place.  And  that  tbey  instituted  a 
search,  with  Uie  resnlt  that  he  was  found 
in  the  morgue  on  Hay  3,  1912,  having  been 
taken  there  by  the  police  authorities,  by  the 
order  of  the  coroner.  That  be  was  In- 
dustrious and  a  man  of  good  habits.  That 
he  was  subject  to  fainting  spells.  Sometimes 
he  would  fall  ri^t  down,  and  other  times 
b^  would  walk  unst«idlly,  and  tben  fall,  un- 
less he  was  able  to  catch  blmselt  That  he 
came  up  to  BalUmore  some  time  ago  to  be 
treated  for  the  trouble. 

Maurice  E.  Needles,  the  son,  testified  that 
he  was  21  years  of  age,  and  at  the  time  of  his 
father's  death  he  was  making  fOO  a  monOi 
and  was  getting  his  board. 

The  witness  Lanmann,  who  was  a  watch- 
man at  the  Ostend  street  crossing  where 
the  tracks  of  the  Baltimore  &  Ohio  cross 
this  street,  between  Howard  and  Eutaw 
streets,  testified  as  to  the  locus  in  quo,  the 
existing  situation  of  the  tracks,  and  the 
structures  near  the  crossings  where  the  acci- 
dent happened.  The  vritness  did  not  see  the 
acddent  nor  the  deceased  before  he  was 
struck,  but  visited  the  place  shortly  there- 
after. He  testified  that  he  saw  the  man  ly- 
ing dead  on  the  Eutaw  street  side  of  the 
track,  with  his  head  toward  the  track  and 
his  feet  towards  Eutaw  street,  about  tliree 
or  four  feet  from  the  track.  That  the  body 
of  the  man  was  lying  "just  about  the  hind 
end"  of  the  car.  That  all  of  the  gates  were 
down  at  the  crossings,  and  there  was  nothing 
to  obstruct  the  riew  of  a  person  walking 
from  the  tower  where  he  was  stationed  to 
the  Short  Line  track,  in  the  direction  that 
the  Short  Line  car  was  coming.  That  he 
operated  two  sets  of  gates,  one  on  the  How- 
ard street  side  and  the  other  on  the  Ehitaw 
street  side  of  Ostend  street,  but  the  tower 
was  closer  to  the  Howard  street  side.  There 
were  three  lights  in  that  locality,  one  at  the 
Eutaw  street  side,  one  at  the  tower  where 
he  was,  and  anottier  at  Howard  street,  and 
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that  It  was  a  well-Ughted  place,  as  tbe  Bal- 
timore &  Ohio  bad  lights  all  throngli  tbe 
yard.  The  tracks  on  the  west  side  of  the 
tower  were  described  as  follows:  Two  spur 
tracks  which  ran  into  a  ronQdhonse,  known 
as  "Old  Bailey's";  another  ran  into  a' store- 
house; then  came  the  east  and  west  bound 
main  tracks  of  the  Baltimore  &  Ohio;  and 
then  to  the  west  was  the  track  used  by  the 
appellee,  known  as  "tbe  Annapolis  Short 
Idne."  That  there  were  a  number  of  other 
tracks  east  of  tbe  tower,  between  the  tower 
and  Howard  street.  He  further  testified: 
That  he  heard  the  car  blow,  on  the  night  of 
tbe  accident,  when  It  reached  Bussell  street, 
on  its  route  to  Camden  street,  and  that  BuEh 
sell  street  Is  below  Eutaw  street  That  he 
did  not  hear  the  car  blow  again.  That  he 
bad  an  unobstmcted  rlew  from  hla  tower 
soutb  or  southwest  to  tbe  end  of  Butaw 
street 

The  wltnera  Bmnner,  who  saw  the  acci- 
dent, was  In  Ballej's  tower  at  the  southwest 
comer  Eutaw  street  and  the  intersection 
of  the  Balttmore  A  Ohio  tracks,  and  about 
200  feet  from  tbe  tower  occupied  by  the  wit- 
ness Laumann,  whicA  is  on  the  north  side  of 
Ostend  street.  He  testified:  That  he  only 
remembered  the  car  coming  in  and  seeing  the 
man  crossing.  That  when  he  first  saw  the 
car  it  was  coming  towards  Eutaw  street  He 
saw  It  when  it  crossed  orer  Russell  street 
two  squares  west  He  also  saw  it  when  it 
crossed  over  Eutaw  street,  and  at  a  speed  of 
uboFut  16  miles  an  hour.  That  be  paid  no  at- 
tuition  to  the  car  after  it  passed  Eutaw 
street  That  he  was  watdiing  the  man  cross- 
ing Ostend  street— the  man  who  was  killed— 
and  that  he  was  then  standing  at  his  tower. 
That  when  be  first  saw  tbe  deceased  he  was 
walking  on  Ostend  street,  coming  from  How- 
ard street  and  about  40  feet  east  of  the  ap- 
pellee's tnct,  and  walking  west  towards 
Eutaw  street  That  be  had  a  perfect  view  of 
the  deceased  and  the  surroundings,  and  that 
at  that  time  he  had  not  passed  the  tracks  of 
the  Baltimore  &  Ohio  Railroad,  but  had  pass- 
ed the  tower.  At  this  time  the  appellee's 
car  was  coming  towards  Eutaw  street,  going 
north  to  Camden  station.  That  be  continued 
to  walk  west  until  he  got  within  eight  or  ten 
feet  of  tbe  electric  line,  and  then  he  stopped 
for  a  couple  of  seconds,  when  he  started 
ahead  again,  and  that  he  did  not  know  how 
far  tbe  car  was  away  from  him  when  he 
started  to  cross  the  track,  because  he  was 
watching  the  man  and  not  the  car.  He  fur- 
ther testified  that  a  person  on  Ostend  street 
opposite  tbe  Laumann  tower  could  see  an 
electric  car  as  far  off  as  halfway  between 
Eutaw  and  Warner  streets,  and  that  when  a 
person  walked  west  on  tbe  east-bound  track 
of  tbe  Baltimore  ft  Ohio  track  (next  to  the 
appellee's  track),  he  could  see  to  Eutaw 
street  That  the  deceased  staggered  some- 
what as  be  walked  across  the  tracks,  and 
Qie  engineer  xidaH  op  idecea  of  a  bnften  bot* 


tie,  the  top  of  a  white  glass  with  a  cork  in  it 
and  It  smelled  like  whisky. 

We  have  stated  tbe  testimony  somewhat 
at  length,  and  it  will  be  seen  that  It  fully 
supports  the  conclusion  reached  by  us  that 
the  deceased  was  guilty  of  such  a  lack  of 
ordinary  and  reasonable  care  on  his  part  in 
attempting  to  cross  the  track  of  the  appel- 
lee, in  full  view  of  a  moving  electric  car,  as 
to  preclude  a  recovery  by  tbe  plaintiff  in 
this  case.  There  Is  nothing  in  the  evidence 
disclosed  by  tbe  record  to  take  It  out  of  the 
operation  of  tbe  principles  of  law,  control- 
ling similar  cases,  ot  CMitributory  negligence, 
and  established  by  repeated  decisions  of  this 
court  B.  &  O.  v.  Goode,  75  Md.  526,  24 
AtL  14;  B.  &  O.  R.  R.  V.  Mali,  66  Md.  53,  5 
Ati.  87;  Dyrenfurth  t.  B.  &  O.,  78  Md.  378, 
21  AU.  62,  11  L.  R.  A.  442 ;  Cowen  v.  Delt- 
rlck,  101  Md.  48,  60  Atl.  282,  4  Ann.  Cas. 
292 ;  Winter  T.  United  By.,  ti&  Md.  71,  80 
AtL  661;  United  Ry.  t.  Durham,  117  Md. 
195,  83  AU.  164,  and  cases  there  cited. 

As  was  said  by  this  court  in  Heylng  v. 
United  By.  Oa,  100  Md.  282,  69  Atl.  667,  tbe 
defense  of  oratributory  negligence  admits  of 
some  degree  of  negllgoice  on  the  part  ot  the 
defendant  If  the  plaintiff  waa  guilty  of 
contributory  negligence,  tbe  question  of  neg- 
ligence Tel  non  on  the  part  of  Uie  defendant 
becfunee  immaterial,  for*  If  there  was  no 
negligence  on  its  part  there  can  be  no  recor- 
ery,  and,  if  tbere  was,  the  same  result  would 
follow  because  of  the  plflintUTs  contributory 
negligence. 

In  Winter  t.  United  By.  Co.,  116  Md.  72, 
80  AtL  651.  this  court  said: 

"Admittine  that  the  motoiman  of  the  moylnff 
car  was  neglifrent  in  (ailing  to  sound  bis  gong 
as  be  approached  tbe  crossing,  and  aaanming 
tbe  car  was  going  at  an  excessive  speed,  we 
think  the  testimony  of  the  plaintiff's  driver  con- 
Ticts  him  of  negligeDce  directly  contributing  to 
tbe  collision,"  and  there  can  be  no  recovery. 

[4]  In  this  case  there  is  no  evidence  that 
the  car  could  have  been  stopped  from  the 
time  tbe  deceased  left  his  place  of  safety, 
eight  or  ten  feet  from  the  defendant's  track, 
and  tbe  time  he  reached  the  track  and  was 
struck. 

In  McNab  v.  United  Ry.,  94  Md.  719,  61 
Atl.  421,  it  is  said: 

"Tbere  la  nothing  in  the  saggestion  that,  even 
though  Mrs.  McNab  was  herself  guilty  of  negll- 
geoce,  the  company's  servants  were  blamaUe 
because  they  made  no  effort  to  avoid  tbe  con- 
sequences of  her  negligence.  And  there  is  noth- 
LDg  in  the  suggestion  because  the  last  act  of 
negligence  was  committed  by  Mrs.  McNab.  The 
doctrine  here  invoked  presupposes  that  the  com- 
pany's employes  knew,  or  by  the  use  of  due  care 
could  have  known,  the  peril  in  which  the  in- 
jured party  bad  by  her  own  negligence  placed 
herself;  and  that  they  either  knew,  or  could 
have  known,  of  that  peril  in  time  to  avert  the 
injury.  •  *  •  When  the  motorman  saw— and 
we  may '  presume  be  did  see,  because  he  could 
have  seen— that  Mrs.  McNab  was  in  a  place- of 
safety,  he  was  under  no  obligation  to  assume 
that  she  would  deliberately  leave  that  place  and 
drive  into  the  jaws  of  danger.  *  *  •  Tbere 
is  not  the  faintest  gleaa  of  evldenca  to  show 
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that  the  motorman  could  have  stopped  the  car  or 
checked  its  speed  so  as  to  avoid  the  collision 
after  Mrs,  McNab  drove  apon  the  track  on 
which  the  car  was  moviner.  The  doctrine  is 
only  applicable  when  the  company's  negligence 
in  not  avoiding  the  consequences  of  the  plain- 
tifTs  negligence  is  the  last  negligent  act.  It 
can  never  be  invoked  when  the  plaintiff's  own 
act  is  the  final  neglisent  act."  W.  M.  R.  R.  Go. 
V.  Kehoe,  83  Md.  452.  .S5  Atl.  90;  U.  Ry.  & 
E.  Co.  V.  Durham,  117  Md.  195,  83  Atl.  164. 

Finding  no  error  In  the  rulings  o£  the 
court,  the  judgment  will  be  affirmed. 
Judgment  affirmed,  wltb  costs. 


FARR  T.  RAND. 
(Sapreme  Court  of  Vermont.  Chittenden. 
Jan.  23,  1915.) 

Courts  (8  188*)— Citt  Coubts— Natube  of 
Action— "Dealke  in  Goods,  Wabes,  actd 
Mebchandibe." 

P.  S.  S  1496,  subd.  3,  provides  that  suits 
before  a  justice  to  recover  for  goods,  wares,  or 
merchandise  sold  shall  be  brought  in  the  town 
where  such  commodities  are  sold  or  where  de- 
fendant resides,  which  section  is  made  applica- 
ble to  the  city  of  Burlington  by  Burlington  City 
Charter  (Acts  1908,  No.  242,  g  301).  Held,  that 
snch  section  was  applicable  only  to  a  vendor 
who  established  a  business  in  the  town  where 
the  sale  was  made  as  a  dealer  in  goods,  wares, 
and  merchandise  and  to  peddlers  going  from 
town  to  town,  and  did  not  apply  to  a  resident 
of  Burlington  selling  produce  of  his  farm  at 
Westminster  received  in  lieu  of  rent,  to  a  buyer 
in  that  town,  which  salt  was  properly  main- 
tainable in  the  city  court  of  Burlington  under 
the  general  statutes  fixing  the  venue  In  suits 
before  a  justice. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  412,  439.  440.  442,  447,  448.  451.  452, 
454.  458,  464,  465,  467,  468;  Dec.  Dig.  S  188.*] 

Exceptions  from  City  Court  of  Burlington; 
C.  S.  Palmer,  Judge. 

Assumpsit  by  Willla  V.  Farr  against  Fred 
C.  Rand.  Tbe  city  court  of  Burlington  dis- 
missed a  plea  In  abatement,  and  defendant 
brings  exceptlon&  Affirmed  and  remanded. 

Max  L.  Powell,  of  Burlington,  for  plaintiff. 
Wamer  A.  Orabam,  of  BeUows,  and  Sherman 
B.  Monlton,  of  Burlington,  for  defendant 

SLACK,  J.  The  only  question  before  the 
court  Is  whether  on  the  facts  disclosed  by  tbe 
exertions  the  dty  court  properly  dismissed 
tbe  plea  In  abatement  This  action  was 
brought  before  tbe  Burlington  city  court  by  a 
resident  of  that  dty  against  a  resident  of 
Westminster,  Vt,  to  recover  the  purchase 
price  of  hay  which  the  plaintiff  sold  to  the 
defendant  at  public  auction  at  Westminster 
on  March  9,  1914.  Tbe  defendant  filed  a 
plea  in  abatement,  setting  forth  that  the  ac- 
tion was  brought  to  recover  tbe  purchase 
price  of  goods,  wares,  and  merchandise  sold 
and  delivered  In  the  town  of  Westminster; 
that  the  defendant  resided  In  Westminster; 
and  that  therefore,  under  the  provisions  of 
subdivision  3,  §  1496,  of  the  Public  Statutes, 
the  action  should  have  been  brought  in  the 
town  of  Westminster,  and  not  in  the  city  of 


Burlington.  The  case  shows  that  the  plain- 
tiff owned  a  farm  In  Westmlnst^,  on  which 
said  hay  was  cut;  that  he  had  owned  It  for 
15  years;  that  he  formerly  resided  thereon, 
but  that  about  8  years  before  this  suit  was 
commenced  he  moved  to  Burlington,  where 
he  has  since  resided;  that  he  Is  employed  by 
the  Dally  Free  Press  as  traveling  agent ;  that 
this  Is  hla  only  occupation,  except  as  herein- 
after stated;  that  In  190C  he  had  an  auction 
at  said  farm  and  sold  off  what  stock  he  then 
owned;  that  since  that  time  said  farm  has 
been  leased  upon  shares ;  that  he  has  direct- 
ed about  raising  the  crops,  consisting  of 
hay  and  com,  and  when  harvested  the  same 
have  been  divided  and  his  share  has  been 
sold  each  year,  either  by  his  agent  or  him- 
self; that  the  hay  sold  at  the  auction  on 
March  9,  1914,  was  purchased  by  five  or 
six  different  persons,  Including  thla  defend- 
ant; that  the  plaintiff  conducted  no  business 
In  Westminster  other  than  looking  after  his 
farm,  which  necessitated  his  going  there 
two  or  three  times  a  year,  and  that  he  was 
present  at  said  auction. 

Public  Statutes,  i  149^  mbd.  8,  prorides 
that: 

"Suits  bronght  before  a  justice  to  recovw 
debts  or  demands  for  goods,  wares  and  mer- 
chandise sold  or  deliTeted,  *  •  *  shall  be 
brought  and  tried  in  the  town  where  such  com- 
modities were  sold  *  *  *  or  where  the  de- 
fendant resides." 

The  charter  of  the  city  of  Burlington  (Acts 
of  1908,  No.  242,  {  801)  provides  that  tbe  pro- 
Tialons  of  section  1496  of  tbe  PnbUc  Statutes, 
in  regard  to  tbe  town  In  which  writs  In 
tain  Bulta,  therein  described,  shall  be  made 
returnable,  shall  apply  to  the  city  court  In 
Burlington. 

Tbe  purpose  and  mxve  at  the  statute  upon 
which  this  plea  In  flUutemoit  Is  baaed  was 
considered  by  this  court  in  Walnwrlght  t. 
Berry,  3  Vt  42S.  That  was  an  action  to  re- 
cover the  amount  of  a  note  given  for  the  pur- 
Chase  price  of  a  stove  which  tbe  ^alntUCs' 
f^ent  sold  and  dellvwed  to  the  d^oidant  in 
the  town  of  Grand  Isle.  The  plalntlftB  re- 
sided in  Middlebury,  and  the  d^endant  re- 
sided in  Alburg.  Tbe  d^endant  pleaded  In 
abatemoit  that  at  tbe  time  of  giving  the  note, 
and  for  a  16ng  time  before  and  ever  after, 
the  plaintlfFs  were  engaged  In  the  business  of 
manufticturing  stoves,  and  of  transporting 
the  same  to  various  parts  of  tbe  state  for 
sale  as  an  article  of  merchandise;  that  the 
plaintiffs  in  the  course  of  their  said  business 
sent  a  quantity  of  stoves  to  Grand  Isle  to  be 
there  sold  and  disposed  of  by  their  agent 
authorized  for  that  purpose;  that  the  defend- 
ant purchased  the  stove,  for  which  said  note 
was  given,  of  tbe  plaintiffs'  said  agent  at 
Grand  Isle;  and  that  the  same  was  there  de- 
livered to  him.  The  plaintiffs  replied  that 
the  stove  for  which  the  note  was  given  was 
not  purchased  by  the  defendant  of  any  agent 
of  the  plaintiffs  to  whom  a  quantit7  of  stoves 
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bad  been  sent  or  transported,  or  who  bad  a 
quantitr  of  tbe  plaintiffs'  stores  for  sale  In 
the  town  of  Grand  Isle.  To  this  replication 
the  defendant  demurred.  In  disposing  of  tbe 
case  thus  presented,  tbe  court  said: 

"AlthOQgfa  the  words  of  tbe  provision  are  some- 
what general,  yet  the  reason  and  object  of  it 
confine  it  to  cases,  where  a  person  opens  a 
shop  or  establishes  business  in  a  town,  as  a 
dealer  or  trader  in  goods,  wares,  and  merchan- 
dise. *  *  *  The  act  applies  to  a  sale  made 
by  one  who  has  thus  estabUshed  and  carried  on 
business  lb  a  town  •  •  •  and  was  never  in- 
tended to  apply  to  a  single  act  of  selling  on  a 
particular  occasion,  by  one  who  did  not  use  or 
follow  the  trade  of  vending  goods,  waresk  and 
merchandise,  or,  if  he  did,  was  only  transiently 
in  the  town  in  which  the  sale  was  made,  and 
had  no  estaUished  badness  there." 

While  that  case  presented  an  instance  of 
a  single  sale  on  a  particular  occasion,  yet 
the  language  of  the  court  indicates  that  it 
did  not  consider  that  those  facts  alone  were 
determinative.  Stone  v.  Ilazen,  25  Vt.  1T8, 
is  to  the  same  effect  The  object  of  this  stat- 
ute is  confined  to  Instances  where  the  vendor 
opens  a  shop  or  store,  or  establishes  a  busi- 
ness in  the  town  where  the  sale  is  made  as  a 
"dealer  in  goods,  wares,  and  merchandise," 
and  to  peddlers  going  from  town  to  town, 
as  was  held  by  tblg  court  in  Bichardson  v. 
Stevens,  41  Vt  120.  The  facts  In  the  case  at 
bar  do  not  show  that  the  plaintiff  had  estab- 
lished business  In  Westminster  as  a  dealer 
In  goods,  wares,  and  merchandise.  Tbe  mere 
sale  of  crops  received  In  lieu  of  rent,  whether 
sold  to  one  person  or  to  several,  at  private 
sale  or  at<  public  auction,  and  even  though 
like  sales  may  have  taken  place  on  several 
prerioos  occasions,  does  not  establish  the 
vendor  in  business  as  a  dealer  or  trader  in 
goods,  wares,  and  merchandise,  and  does  not 
take  tbe  case  out  of  tbe  general  provisions 
of  tbe  statutes  directing  where  Justice  suits 
shall  be  made  retnmable. 

Judgment  affirmed,  and  cause  remanded. 


In  re  CUBTIS*  ESTATB. 

(Supreme  Court  of  Vermont    Jan.  2S,  1915.) 

1.  Taxation  (8  860*)  —  Inheeitanob  Tax  — 
EzEUPTiON  or  Beqdxsts  to  Chabitibs. 
Exemptions  relating  to  public  charities  in 
the  statute  imposing  an  Inheritance  tax  will  be 
liberally  construed  In  favor  of  the  charities,  In 
view  of  the  public  policy  declared  by  a  long 
course  of  legislation,  and  Const  c.  2,  |  41,  pro- 
viding that  charitable  societies  or  associations 
shall  be  encoaraged  and  protected  in  the  en- 
joyment of  their  tmmonltfeB  and  privileges. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  }  1675;  Dec.  Dig.  f  860.*} 

»  2.  STATtnrs  (|  183*)— Constbtjotiow— Iktin- 

TION  OV  LBGISLATDBB. 

Where  necessary  to  give  effect  to  the  evi- 
dent intent  of  the  Legislature,  the  court  in  con- 
struing a  statute  must  disregaM  even  Its  plain 
letter. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  261 ;  Dec.  Dig.  f  183,*] 


3.  Taxahon  (I  876*)  —  Inhkbitancb  Tax  — 
ExEMPnoNS— Beqx'estb  to  CHAHrrr. 

Under  P.  S.  822,  as  amended  by  Acts 
IGIO,  No.  55,  S  1,  providing  for  the  imposition 
of  an  inheritance  tax  and  exempting  therefrom 
anjr  charitable  or  educational  society  or  insti* 
tutitm  created  and  existing  ander  and  by  vir- 
tue of  tbe  laws  of  this  state  and  having  its 
principal  office  therein,  the  Legislature  intended 
to  levy  such  tax  on  all  foreign,  and  to  exempt 
all  domestic,  charitable  societies  and  institu- 
tions, whether  incorporated  or  not 

[Ed.  Note.— For  other  cases,  see  Taxadon, 
Cent  Dig.  8§  1693-1689;  Dec  IMg.  S  876.*] 

4.  Chabities  <8  12*)— Chabitablb  Tbusts. 

Where  an  executrix  left  property  to  b« 
funded  in  the  hands  of  trustees  who  were  ad- 
vised, but  not  required,  to  incorporate,  one-fifth 
of  the  income  to  accumnlate,  foar-Gfths  to  be 
expended  in  aiding  needy  young  men  and  women 
to  secure  a  common  school  or  university  educa- 
tion or  to  learn  a  trade  or  profession,  the  fund  is 
manifestly  a  charitable  trust 

[Ed.  Note. — ^For  other  cases,  see  Charities, 
Cent  Dig.  |  86;  Dec  Dig.  8  12.*] 

6.  Taxation  j|  876*)— iNHSBrrANO  Tax— Ex- 
K1CPTION8— Bequests  to  Ohabitieb. 

Under  P.  S.  822,  a  legacy  to  a  charitable 
society  which  is  exempt  &om  tbe  inheritance 
tax  imposed  by  the  statute  is  so  whether  or  not 
the  society  is  in  existence  when  the  testatrix 
dies  or  whether  it  is  provided  for  in  her  will. 

[Ed.  Note.— For  oOier  cases,  see  Taxation, 
Cent  Dig.  88  169S-1699;  Dec.  Dig.  8  876.*! 
6.  Taxation  ft  870*)— Irsouotanok  Tax— 

EXEMFTIOHB— BKQU18I8  TO  QBABUT— "So- 

cnxr." 

Where  a  board  of  three  trustees  Is  appoint- 
ed by  wiU  to  administer  a  charitable  trast  with 
provision  made  for  the  board's  perpetual  sue- 
ces^on,  it  constitutes  a  society  within  P.  S. 
822,  exempting  legacies  to  domestic  charitable 
societies  from  tbe  inheritance  tax;  a  "society" 
including  bodies  of  men  united  for  the  advance- 
ment of  religion  and  leamii^  and  for  other 
pious  and  charitable  purposes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  88  1693-1698;  Dec  Dig.  §  876.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Society.] 

Proceedings  under  P.  S.  885.  836,  to  re- 
view a  decree  of  the  probate  court  in  re  es- 
tate of  Emma  E.  Curtis,  Imposing  an  Inherit- 
ance tax.   Beversed  and  remanded. 

Argued  before  POWERS,  G.  J.,  and  MUN- 
SON,  WATSON,  HA8BLT0N,  and  TAY- 
LOB,  JJ. 

Charles  A.  Plumley,  Tax  Com'r,  of  North- 
field,  and  B.  B.  Brown,  Atty.  Oen.,  for  tbe 
State.  Ezra  M.  Hortcm,  of  Burlington,  for 
the  estate. 

TAYLOR,  J.  This  is  a  proceeding,  under 
the  provisions  of  P.  S.  835  and  836,  to  re- 
view the  decree  of  the  probate  court  for  tbe 
district  of  Chittenden  In  reference  to  a  cer- 
tain inherttuDce  tax  In  the  matter  of  the  es- 
tate of  one  Emma  E  Curtis,  late  of  Bur- 
lington in  said  district,  deceased. .  The  facts 
material  to  the  Inquiry  certified  up  by  the 
probate  court  are  as  follows:  Emma  E.  Cur- 
tis died  at  Burlington  in  said  district  April 
8,  1910.  She  left  a  wiU  which  was  duly  ad- 
mitted to  probate  on  June  4,  1810.  The 
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twenty-eighth  clause  of  said  will  reads  as 

follows: 

"(28)  I  give  and  devise  to  Cbaxles  W.  Wood- 
bouse,  Heman  W.  AUen  and  Lorenzo  E,  Wood- 
house  of  the  city  of  Burlington,  Vermont,  my 
home  place  on  the  north  side  of  Main  etreet  io 
said  city  of  Barlington,  the  dwelling  bouse 
thereon  being  numbered  S16  of  said  Main  street, 
subject  to  the  life  estate  therein,  hereinbefore 
devised  to  Jennie  Eliza  Lattin,  and  the  avails 
of  the  trust  fund  created  by  the  'fourth'  section 
of  this  my  will,  snbject  to  the  beneficial  inter- 
est therein  given  to  the  said  Jennie  Eliza  Lat- 
tin BO  long  as  she  shall  survive  me,  and  I  di- 
rect my  executor  hereinafter  named  to  dispose 
of  the  avails  of  said  trust  fund  created  by  said 
section  fODith,  at  the  death  of  said  Jennie  Eliza 
Lattin,  BCcordinglv,  and  any  part  of  my  estate 
included  in  any  of  the  foregoing  sections  of  this 
my  will  which,  by  the  provisions  thereof,  are' 
not  hereby  fully  disposed  of,  and  all  the  rest 
and  residue  of  my  estate  of  whatsoever  kind  and 
wheresoever  situate-4a  trust  for  the  following 
purposes :  To  manage  and  invest  the  same  ac- 
cording to  their  hut  discretion,  and  to  use  and 
expend  the  income  and  profit  thereof,  except  one 
fifth  part  which  shall  each  year  be  added  to  and 
constitute  a  part  of  the  principal  fund  of  this 
trust  until  such  time  as  aald  prindpal  fund 
shall  amount  in  all  to  the  value  of  two  hundred 
and  fifty  thousand  dollars,  in  aiding  young 
men  and  women  to  obtain  a  common  school  or 
uidversity  education  or  both,  or  to  learn  a  trade, 
handicraft,  buslneni  or  professioii,  or  to  obtain 
instruction  In  domestic  science  or  other  useful 
knowledge,  provided  that  only  those  persons  be 
aided  who  in  the  best  Judgment  or  my  said 
trustees  or  their  Buccessors,  are  worthy  to  re- 
ceive such  aid,  and  who  are  in  need  of  the  same," 

The  twenty-ninth  clause  of  the  will  pro- 
vided for  filling  vacancies  among  said  trus- 
tees. The  thirtieth  clause  advised,  but  did 
not  reQuire,  the  trustees  to  incorporate  for 
the  purpose  of  carrying  out  the  object  of  the 
trust  and  authorized  the  trustees,  or  th^r 
successors,  to  transfer  the  trust  fund  to  such 
corporation,  when  formed,  "to  be  thereafter 
held,  used,  managed,  expended  and  control- 
led by  the  said  corporation,  under  its  char- 
ter, according  to  tbe  intent  and  purposes  of 
the  provisions  of  this  my  wtU  In  relation  to 
said  trust" 

Charles  W.  Woodhouse,  Heman  W.  Allen, 
and  Lorenzo  E.  Woodhouse  were  nominated 
and  appointed  as  trustees  of  the  legacy  cre- 
ated under  the  twenty-eighth  clause  of  said 
will  and  duly  qualified  and  entered  upon  the 
discharge  of  tbe  duties  of  the  trust.  They 
have  not  hitherto  Incorporated  agreeably  to 
the  recommendation  of  tbe  testatrix.  On 
December  7,  1910,  they  organized  by  electing 
Charles  W.  Woodhouse  aa  president,  Heman 
W.  Allen  as  vice  president,  and  Lorenzo  E. 
Woodhouse  as  treasurer.  They  also  selected 
Arthur  W.  Hill,  the  assistant  cashier  at  tbe 
Merdiants'  Xatlcmal  Bank  of  Burlington,  as 
clerk  of  the  board  of  trustees.  The  trustees 
are  ofBcers  of  said  bank,  and  all  the  busi- 
ness relating  to  the  trust  is  transacted  at 
said  bank  in  Burlington.  Said  legacy  when 
decreed  will  pass  to  such  trustees. 

The  executor  at  tbe  will  claimed  In  the 
probate  court  that  said  trust  fund  was  ex- 
empt as  being  a  legacy  to  an  educational  in- 
sUttttlon  within  the  provision  of  P.  S.  822  as 


amended  by  No.  65,  Acts  of  1910,  while  the 
commissioner  of  taxes  claimed  the  contrary. 
The  probate  court  determined,  as  a  matter 
of  law  on  the  facte  found,  that  the  fund  waa 
not  exempt,  and  that,  after  making  all  de- 
ductions provided  for  by  statute,  the  tax  on 
tbe  legacy  passing  to  said  trustees  under  the 
twenty-eighth  clause  of  the  will  is  $3,776.85 ; 
whereupon  tbe  executor  and  commissioner  of 
taxes  jctoed  in  a  written  application  to  have 
the  findings  and  decree  of  the  probate  court 
certified  to  this  court  for  review. 

P.  S.  822,  which  assesses  taxes  on  inherit- 
ances, has  been  thrice  amended.  The  case 
was  argued  as  though  the  section  as  left  by 
the  amendment  of  1910  applies.  Although 
the  testatrix  died  prior  to  the  adopticm  of 
the  amendment  of  1010,  we  have  no  occasion 
to  consider  whether  the  statute  as  It  stood 
in  1908  or  In  1910  would  control,  as  none  of 
tbe  amendments  affect  the  question  present- 
ed, and  we  will  examine  the  section  as  left 
by  the  amendment  of  1910.  So  far  as  mate- 
rial It  reads: 

"Every  person  other  than  the  father,  mother; 

•  •  •  and  every  charitable,  educational  or  re- 
ligious society  or  institution  other  than  one 
created  and  existing  under  and  by  virtue  of  the 
laws  of  this  state  and  having  its  principal  of- 
fice herein,  that  shall  receive  in  trust  or  other- 
wise a  legacy  or  distributive  share  consisting 
of  or  arising  from  property  or  an  interest  there- 
in passing  by  will,  the  law  of  descent  or  the 
decree  of  a  court  m  this  state  •  *  «  shall, 
except  as  otherwise  provided  in  tbls  chapter, 
pay  to  the  state  a  tax  of  five  per  cent,  of  tbe 
value  in  money  of  such  legacy  or  distributive 
share."   No.  55,  Acts  of  1910,  S  1. 

We  are  required  to  construe  the  statute  so 
as  to  give  effect  to  the  intention  of  the  Leg- 
islature. It  Is  argued  by  the  commissioner 
of  taxes,  citing  Wlllard  v.  Pike,  C9  Vt  202, 
9  Atl.  907,  that  in  construing  statutes  of  ex- 
emption from  taxation  regard  must  be  had 
to  the  settled  rule  that  they  are  construed 
most  strougly  against  those  who  claim  their 
benefits.  While  this  may  be  a  correct  state- 
ment of  the  rule  as  applied  to  exemptions 
from  general  taxation,  It  does  not  follow 
that  it  is  applicable  here.  The  taxation  of 
Inheritances  is  a  form  of  special  taxation. 
In  re  Euston'a  Estate,  113  N.  T.  174,  21  N.  B. 
87,  3  L.  11.  A.  404.  It  Is  said  in  Bldman  v. 
Martinez,  184  U.  S.  678,  683,  22  Sup.  Ot  61fi, 
017  (46  L.  Ed.  697): 

"It  is  an  old  and  familiar  rule  of  the  English 
courts,  applicable  to  all  forms  of  taxation,  and 

Earticularly  special  taxes,  that  the  sovereign  ia 
ound  to  express  its  intention  to  tax  in  clear 
and  unambiguous  language,  and  that  a  liberal 
construction  be  given  to  words  (tf  exception, 

*  *  *  though  the  rule  regarding  exemptions 
from  general  laws  imposing  taxes  may  be  dif- 
ferent." 

Blackmore  and  Bancroft  in  their  work  on  ' 
Inheritance  Taxes,  at  page  196,  say: 

"We  believe  the  true  rule  is  that,  as  the  in- 
heritance tax  is  a  special  tax,  the  intention  to 
:  impose  it  in  any  case  must  be  clearly  expressed 
and  words  of  exemption  should  be  libCTuy  con- 
Btraed.*' 

It  Is  beld  in  some  Juriedtctlona  that  the 
law  In  this  nepect  Is  to  be  Uberally  ow- 
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Btrned  to  promote  the  benevolent  purpose  of 
tbe  exemptioB.  In  re  Spankers*  Estate,  14S 
Iowa,  333,  127  N.  W.  825;  Garter  t.  Wbit- 
comb.  74  N.  H.  482,  68  AiL  779.  17  U  R.  A. 
(N.  8.)  783;  In  re  OntTes*  Estate,  171  N.  Y: 
40,  63  N.  B.  787;  In  re  Harbetds*  Estate,  161 
M.  T.  211,  66  N.  B.  860;  In  re  Bfergentbie's 
Ebtate,  195  N.  Y.  572,  88'  N.  B.  1125;  In  re 
Kerr's  Estate,  160  Pa.  612,  28  AtL  854.  It 
Is  beld  In  otbex  }unsdlctl<ms  that  the  mle 
of  strict  InterpretatlMi  shoold  be  applied  (In 
re  BnU's  Bstate,  163  OaL  716.  86  Paa  866; 
Qigllfih  T.  Crenshaw,  120  Tenn.  681,  110  S. 
W.  210,  17  I*.  H.  A.  [N.  S.]  753,  127  Am.  St 
Bep.  l<Mi5);  and  In  Still  others  tibat  swdt  stat- 
utes Bhoifld  be  given  a  reasonable  and  liberal 
Interpretation  vlth  a  view  to  effectnate  the 
Intcaatton  of  the  LegteOature  (State  r.  BazUle, 
97  Minn.  11,  106  N.  W.  08.  6  L.  B.  A.  [N.  S.] 
732,  7  Ann.  Oas.  1066;  State  T.  Yance,  97 
Mhm.  682,  106  N.  W.  96;  In  re  Gwdon's 
Bstate,  186  N.  Y.  471,  79  N.  B.  722,  10  L.  R. 
A  [N.  S.]  1080). 

[1]  In  considering  what  the  intention  of 
the  Legislature  was  respecting  legacies  like 
the  one  In  qnestlon,  we  should  not  lose  eight 
of  the  fact  that  public  charities  hare  always 
been  r^arded  with  favor  In  this  state.  Not 
only  is  this  shown  by  the  uniform  trend  of 
legislation  on  the  subject  of  general  taxation, 
but  the  ConstltntlOD  Itself  from  the  earliest 
time  has  declared  that  all  religious  societies 
or  bodies  of  men  united  or  incoriiorated  for 
the  advancement  of  religion  and  learning  or 
for  other  pious  and  charitable  purposes  shall 
be  encouraged  and  protected  In  the  enjoy- 
ment of  the  privileges,  Immunities,  and  es- 
tates which  they  in  justice  ought  to  enjoy. 
Const  c.  2,  S  41.  While  tbe  Legislature  may 
enact  laws  regulating  the  enjoyment  of  these 
privileges,  the  duty  is  enjoined  upon  It  to 
encourage  and  protect  public  charities,  and 
we  must  construe  statutes  affecting  such  as- 
sociations or  bodies  of  men  with  due  regard 
to  this  fact  We  have  no  doubt  that  es^emp- 
tions  from  inheritance  taxes,  so  far  as  they 
relate  to  public  diarltles,  ^oold  be  regarded 
wlUi  favor.  Beaaons  of  pnbllc  policy  no  less 
potent  than  those  requiring  strict  construc- 
tion of  statutes  exempting  from  general  tax- 
ation demand  liberality  in  dealing  with  ex- 
emptions relating  to  charitable  l^des.  The 
settled  policy  of  the  Legislature  to  encourage 
such  charities  should  not  be  defeated  by  an 
overtecdmical  and  unnecessary  construction, 
but  such  construction  should  be  given,  If 
c<»uistent  with  the  language  of  the 'statute, 
as  will  reasonably  effectuate  this  policy. 

There  is  at  least  room  for  doubt  whether 
tiie  Legislature  Intended  to  tax  any  char- 
itable trust  fund  administered  within  the 
state.  Unlike  similar  statutes  In  many  of 
the  states,  the  statute  here  tn  terms  lays  the 
tax  <m  the  beneficiary  and  not  on  the  legacy 
or  distributive  share.  Tbe  result  taxing  such 
funds  is  reached  only  by  construing  the  stat- 
ute as  laying  the  tax  on  the  trustees,  while 


as  to  other  trusts  It  Is  evident  that  the  tax 
la  laid  upon  the  cestui  que  trust.  The  taxa- 
blli^  of  a  gift  In  trust  as  to  the  latter  does 
not  depoid  upon  the  relationship  of  the  trus- 
tee, but  of  the  cestui  que  trust  Thus  a  gift 
to  a  person  who  would  be  exempt  from  the 
tax  by  reason  of  relationship  In  trust  for 
one  not  exempt  would  be  taxable,  whUe  a 
gift  to  one  not  exempt  in  trust  for  one  who 
to  exempt  woold  not  be.  The  case  baa  been 
argued  upon  the  theory  tiiat  tiiese  trustees 
are  subject  to  tike  tax  unless  they  come  with- 
in the  exanptlon  relating  to  charitable,  edu- 
cational, and  religious  societies  or  institu- 
tions. The  result  we  reach  makes  it  unnec- 
essary to  go  outside  the  case  as  argued. 

[2,  3]  Assuming  that  the  trustees  are  oth- 
erwise taxable,  we  come  to  the  inquiry  wheth- 
er the  board  of  trustees  under  thla  will  is 
"a  charitable  or  educational  society  or  Insti- 
tution created  and  existing  under  and  by 
virtue  of  the  laws  of  this  state  and  having 
Its  principal  office  herein."  The  commission- 
er of  taxes  contends  that  the  words  "created 
and  existing,"  etc.,  Import  a  cor[>oration,  and 
that  the  I^egislature  intended  to  exempt  only 
Incorporated  societies  and  institutions.  While 
the  words  quoted  are  better  adapted  to  an 
Incorporated  society  or  institution,  it  is  not 
to  be  believed  that  the  Legislature  Intended 
to  tax  unincorporated  charitable  societies  and 
institutions,  which  comprise  by  far  the  great- 
er number  of  such  societies  in  the  state,  and 
exempt  only  those  Incorporated  under  the 
laws  of  the  state.  We  are  required  to  disre- 
gard even  tbe  plain  letter  of  this  provision 
If  necessary  to  give  the  section  the  effect 
which  the  Legislature  evidently  intended  it 
should  have.  Montpeller  Savings  Bank  et 
al.  V.  City  of  Mon^Uer,  7S  Vt  364,  60  Ati. 
1117.  It  Is  perfectly  evident  that  what  the 
Legislature  Intended  to  do  was  to  tax  foreign 
and  exempt  domestic  societies  and  Institu- 
tions of  the  character  named.  This  Inter- 
pretation Is  made  doubly  certain  by  refers 
ence  to  P.  8.  867,  adopted  at  tbe  same  time, 
In  which  the  word  "domestic"  to  used  In 
place  of  the  quoted  winrda 

[4, 1]  The  record  Aows  that  Ibe  business 
of  the  board  relating  to  tiie  fund  is  being 
done  oitlrely  at  tbdr  oIBbb  in  Burlington, 
so  tbe  question  comes  to  tbto:  Is  tbto  board 
of  trustees  under  tiie  will  a  diarltable  or 
educational  society  or  Institntttm  within  the 
meaning  of  tiie  statute?  Tbe  case  was  ar- 
gued by  both  parties  as  though  it  turned 
upon  the  qu^tion  whether  or  not  they  are  an 
educational  institution  which  to  too  narrow 
a  view  ot  the  question.  Tbe  fund  is  manl- 
festiy  devoted  to  a  charitable  purpose — ^is  a 
charitable  trust  (WlUard  v.  Pike.  59  Vt  202, 
217,  9  AtL  907;  In  re  Graves'  Estate,  242 
111.  23,  89  N.  B.  672.  24  L.  R.  A.  [N.  S.]  283, 
184  Am.  St  Bep.  802, 17  Ann.  Cas.  187;  Gar- 
ter V.  Whltcomb,  74  N.  H.  482.  69  Ati.  779. 
17  L.  R.  A.  [N.  S.]  733),  and  It  to  only  neces- 
sary to  consider  wbetbur  by  tbe  terms  of  tbe 
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Trill  the  tniatees  were  at  liberty  to  become, 
And  by  tbelr  action  since  have  become,  a  so- 
ciety within  the  meaning  of  the  statute  to 
receive  and  administer  the  trast  The  time 
when  the  'society,  If  such  it  was,  came  Into 
existence  Is  unimportant  We  cannot  agree 
wltb  the  claim  that  such  legacies  are  not  ex- 
empt unless  the  society  is  In  existence  at  the 
time  the  testator  dies.  A  society  or  instlta- 
tlon  organized  under  a  will  to  receive  and 
adminlErt»r  a  legacy  In  trust  is  as  much  en- 
titled to  the  benefit  of  the  exemption  as 
slndlar  societies  or  iiurtltudons  already  In  ex- 
istence^ In  re  Oraves'  Estate,  34  Misc.  Rep. 
err,  to  N.  I.  Snpp.  m,  cited  by  the  commis- 
sioner of  taxes,  was  reversed  by  the  Court  of 
Appeals.  See  In  re  Graves'  Estate,  171  N.  Y. 
40,  63  N.  B.  787;  also,  In  re  Arnot's  Estate, 
145  App.  Dlv.  706,  130  N.  7.  Supp.  499. 

[6]  A  "society"  has  been  defined  as  an  a»- 
soclatlon  or  company  of  persons  united-  to- 
gether for  any  common  purpose  (36  Cy& 
499) ;  also  as  a  nnmber  of  persons  united  to- 
gether by  mutual  consent  in  order  to  deliber* 
ate,  determine,  and  act  Jtdntly  for  some  com- 
mon purpose  ^  Bouvler's  Law  Diet  [Rawles 
Rev.]  1010).  Persons  thus  associated  for  a 
purpose  that  Is  charitable  would,  ex  vl  ter- 
mini, be  a  charitable  society.  It  Is  evident 
that  the  Legislature  intended  that  the  word 
"society,"  as  used  In  this  statnte,  should  In- 
clude "bodies  of  men  united  for  the  advance- 
ment of  religion  and  learning  and  for  other 
pions  and  charitable  purposes,"  thus  recog- 
nizing the  duty  enjoined  upon  it  by  the  Con- 
stltutton  to  encourage  such  associations.  Is 
it  unreasonable  to  say  that  this  board  of 
trustees  as  constituted  and  organized  is  fair- 
ly within  the  definlHon? 

The  only  case  in  a  court  of  last  resort  cit- 
ed by  the  commissioner  of  taxes  is  Hooper 
V.  Shaw,  176  Mass.  190,  67  N.  E.  361.  In 
that  case  a  legacy  was  given  to  the  New  Eng- 
land Trust  Co.  of  Boston  with  directions  to 
pay  the  income  thereof  to  needy  aged  men 
and  women.  The  legacy  was  held  not  ex- 
empt as  a  legacy  "to  or  for  a  charitable  in- 
stitution." The  case  at  bar  Is  clearly  dis- 
tinguishable. That  was  a  gift  in  trust  to  a 
trust  company  which  was  in  no  sense  a  char- 
itable society  or  institution ;  here  the  legacy 
was  to  a  board  of  trustees  with  power  to  Ifi*- 
corporate  to  administer  the  trust.  The  will 
provided  In  an  article  not  quoted  for  the 
perpetual  succession  of  the  board.  In  case 
they  did  not  incorporate,  on  nomination  by 
the  surviving  members  of  the  board.  It  can 
fairly  be  gathered  from  the  whole  will  that 
the  testatrix  intended  to  create  a  society  or 
association,  incorporated  or  not  as  seemed 
best,  to  administer  the  trust 

If  the  Individuals  named  in  the  will  as 
trustees  had  voluntarily  associated  them- 
selves for  the  purpose  of  collecting  funds  to 
aid  needy  boys  and  girls  In  securing  an  edu- 
^■atlon,  or  if  the  legacy  in  guostlon  had  been 


given  as  a  foundation  of  a  society  thereafter 
to  be  formed  for  that  purpose,  and  they  had 
associated  themselves  in  accordance  with  the 
provisions  of  the  will  to  receive  the  legacy,* 
no  one  would  question  but  that  In  so  doing 
they  had  formed  a  charitable  association  or 
society.  In  that  case  their  right  to  receive 
a  legacy  for  the  purpose  of  their  asaodia- 
tlon  would  not  be  taxable  under  the  statute 
in  question.  We  think  It  Is  unreasonable  to 
say,  because  their  association  Is  effected  by 
the  will,  that  the  fund  provided  by  the  boun- 
ty of  the  testatrix  shall  be  depleted  to  the  ex- 
tent of  the  tax.  The  state  can  well  afford, 
considering  the  purpose  to  which  the  money 
Is  devoted,  to  let  it  pass  untaxed ;  and  we  are 
loath  to  believe  that  the  I^eglslature  intend- 
ed to  take  toll  of  benevolences  calculated  to 
supplement  the  state's  efforts  In  the  cause 
of  education,  or  to  give  such  a  construction 
to  the  statute  as  would  tend  to  nullil^  its 
manifest  policy  In  this  regard,  so  long  as  the 
language  of  the  statnte  does  not  compel  It 

We  hold  that  under  the  provisions  of  this 
will  the  board  oC  trustees  are  a  diarltable 
society  within  the  meaning  of  the  exemption 
Clause  of  the  statute,  and  that  they  are  «i> 
titled  to  receive  the  legacy  oomii^  to  than 
under  the  twenty-dghth  article  of  the  will 
exenipt  from  the  inheritance  tax. 

The  decree  certified  Is  reversed,  and  cause 
remanded.   Let  a  certiflcate  fo  down. 


McCLOT  V.  WATKINS. 
(Supreme  Court  of  Yermont    RnUaDd.  Jan. 

28.  ms.) 

1.  CoHPBoian  aud  ^rnximn  4  23*)— Va- 

UDirr— DVBXSS— UlTDUl  ADVAlTTaaB— Pu- 

SUHPTIONS. 

Tbat  a  comprtHnise  and  settlement  was  ob- 
tained by  menace,  dures^  or  undue  advantase 
taken  of  the  situation  and  tdrcnBistancefl  of  one 
since  deceased  will  not  be  presumed. 

[Ed.  Note. — For  other  cases,  see  Comprumiae 
and  Settlement,  Cent  Dig.  S|  91-94;  Dec  Dig. 
§  23.*] 

2.  COUPBOUIBE  ASD  SeTTUUXNT  ({  6*)  — 
EtoUBTETTZ,  ClAUC— PBOHiaS  TO  PaT— COS- 
SIOEBATXON. 

The  compromise  of  a  doubtful  claim  hon- 
estly entertained  on  reasonable  grounds  is  a 
good  consideration  for  a  promise  to  pay  money 
in  settlement 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  {{  35-50 ;  Dec  Dig. 
8  6.*] 

Exceptions  from  Rutland  County  Court; 
Leighton  P.  Slack,  Judge. 

Assumpsit  by  Mary  E.  McCIoy,  as  admin- 
istratrix of  the  estate  of  George  C.  McCloy, 
deceased,  against  Edward  S.  Watklns.  Judg- 
ment for  defendant,  aud  plalntifl  brings  ex- 
ceptions. Affirmed. 

^e  agreed  statement  ot  facts  shows  the 
following:  In  the  year  beginning  May  1, 
1903,  the  intestate  conducted  a  liquor  bnslness 
in  the  dty  of  Rutland,  under  a  license  of  the 
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seotHid  class,  baring  associated  with  him  one 
John  J.  Parrls.  Parrls  died  Id  the  winter 
following,  his  widow  becoming  administra- 
trix on  his  estate.  At  the  end  of  the  term  of 
the  license  (May  1,  1904)  there  was  on  hand 
a  small  stock  of  Uqnors,  a  few  articles  of 
furniture  and  flxtores,  and  a  continuing  lease 
of  the  premises  where  the  business  had  been 
carried  on.  In  the  spring  of  1901  the  city 
voted  "no  license."  In  the  spring  of  1905 
the  dty  again  voted  "license,"  and  the  intes- 
tate was  granted  a  license  of  the  second 
class.  About  the  same  time  he  entered  Into 
negotiations  with  the  defendant,  whereby,  on 
the  24tli  day  of  April  of  tliat  year,  the  lat- 
ter advanced  to  the  intestate  the  sum  of  $1,- 
SOO,  to  be  used,  as  stated  In  the  receipt  given 
by  lilm  therefor,  to  pay  for  the  license  grant- 
ed him  "and  further  expenses  connected  with 
said  license  In  which  said  UcGJoy  takes  said 
Watldns  in  as  equal  partner  in  said  busi- 
ness." Two  days  later  the  defendant  advanc- 
ed to  the  intestate  the  sum  of  9250;  it  being 
one-half  of  the  rent  of  the  store  tcx  the  pre- 
vious year,  "as  agreed  to."  On  Angoat  21, 
1906,  defendant  advanced  to  the  intestate 
the  further  sum  <a  9200,  to  be  used,  says  the 
receipt  given  therefor,  "to  settle  for  Mrs. 
Parash  one-half  int  In  stock.  On  January 
2. 1900,  the  intestate  repaid  to  the  defendant 
the  sum  of  $1,000,  and  on  February  1,  1906, 
the  further  sum  of  9500.  On  May  7,  1006, 
this  defendant  brought  suit  at  law,  declar- 
ing in  account  that  from  the  1st  day  of  May, 
1905.  to  the  Ist  day  of  May,  1906,  he  and  the 
intestate  were  partners  and  Jointly  interested 
in  carrying  on  the  buMness  of  retailing  intox- 
icating liquors  in  the  dty  of  Rutland,  and 
that  the  Intestate  received  from  and  out  of 
the  profits  thereof  the  sum  of  $10,000  over 
and  above  his  just  share,  and  should  render 
an  account  of  the  same;  and  on  June  6, 1906, 
this  defendant  brought  a  suit  in'  equity 
against  the  intestate,  in  which  a  dissolution 
of  said  partnership,  the  winding  up  of  Its  af- 
fairs, and  an  accounting  by  the  intestate 
were  sought  In  the  suit  at  law  the  Intes- 
tate's property  was  attached.  In  the  equity 
suit  a  temporary  injunction  was  issued  re- 
straining the  Intestate  from  taking  away,  de- 
stroying, or  secreting  any  of  the  books, 
vouchers,  notes,  or  papers  theretofore  used 
in  conducting  the  said  business,  from  selling 
the  goods  or  property  of  the  partnership,  ex- 
cept in  the  usual  course  of  business,  and 
from  converting  any  of  the  money  or  pro- 
ceeds of  the  business  to  his  own  use,  until 
further  order  of  court 

The  defendant  further  claimed  that  the  in- 
testate was'  indebted  to  blm  for  other  moneys 
advanced,  aggregating  9150;  also  that  he 
was  an  equal  owner  with  the  Intestate  of  the 
stock  of  liquors,  of  the  fixtures,  furniture, 
and  merchandise  In  the  store,  and  that  he 
was  entitled  to  one-half  of  the  profits  of  the 
business  which  had  been  carried  on  there. 
The  Intestate  denied  the  advances  last  men- 


tioned, and  denied  tliat  thera  then  was,  or 
ever  had  been,  a  partnership,  or  Joint  owners 
ship  of  the  property,  between  them. 

When  matters  between  the  parties  stood 
as  above  set  forth,  negotiations  for  settle- 
ment were  had  between  them,  and  on  some 
day  in  July,  1906,  It  was  agreed  by  them  that 
the  intestate  should  pay  to  the  defendant  tbe 
sum  of  96,500  in  settlement  of  all  matters 
embraced  in  the  two  suits  mentioned,  and 
also  in  full  for  all  advances  and  claimed 
advances  of  money  by  the  defendant  to  the 
Intestate.  During  the  entire  negotiations  for 
the  settlemoit  and  in  effecting  the  same  each 
party  was  assisted  and  advised  by  an  able 
attorney  or  attorneys. 

Pursuant  to  this  agreement  of  settlement, 
the  two  suits  were  discontinued  by  the  de- 
fendant. Later  the  intestate  gave  the  de- 
fendant an  agreement  in  writing  to  save  him 
harmless  from  any  claim  or  demand  that 
might  thereafter  be  made  on  him  by  reason 
of  any  Interest  he  may  have  had  in  said  busl- 
uess,  or  relation  to  the  same;  and  the  de- 
fendant gave  to  tbe  intestate  a  written  re- 
lease of  all  right,  title,  interest,  and  estate 
he  tiad  in  said  business,  and  from  any  and 
all  Claims  In  his  favor  against  the  Infntate, 
except  what  remained  unpaid  upon  the  agree- 
ment of  settlement  A  part  of  tlie  sum  thus 
to  be  paSjl  was  paid  by  tbe  Intestate  in  his 
lifetime,  and  tbe  remainder  was  subsequently 
paid  by  the  administratrix  of  his  estate.  It 
is  to  recover  back  the  money  paid  under  the 
ccnnpromlse  agreement  that  this  suit  is  prose- 
cuted. 

In  the  court  below,  Judgment  was  rendered 
for  tbe  defendant  to  recover  bis  costs,  to 
which  plaintiff  excepted. 

Argued  before  POWERS,  0.  J.,  and  WAT- 
SON. TAYLOR,  and  HEALT,  JJ. 

J.  A.  Merrill  and  Charles  Li.  Howe,  both  of 
Rutland,  for  plalutlfC.  T.  W.  Moloney  and 
F.  S.  Piatt,  both  of  Rutland,  for  defendant 

WATSON,  J.  [1]  The  plaintiff  says  tbat 
the  defendant's  claim  in  discharge  of  which 
the  payments  were  made  was  known  by  him 
to  be  without  foundation,  false,  and  fraudu- 
lent, and  that  the  Intestate  was  induced  to 
make  the  settlem«it  In  question  by  menace, 
duress,  and  undue  advantage  taken  of  his 
sltuatiw  and  circumstances,  and  that  con- 
sequen£ly  the  payments  made  may  be  recov- 
ered back  in  this  action. 

[2]  What  the  ^ect  might  be  If  the  facts 
so  stated  by  the  plaintiff  were  established  we 
need  not  consider;  for  It  does  not  appear 
that  the  defendant's  claim  which  entered  into 
the  settlement  was  without  foundation  aud 
so  known  to  him,  nor  does  it  appear  tbat  tbe 
Intestate  was  Induced  to  make  the  settlement 
by  menace,  duress,  or  undue  advantage  taken 
of  his  situation  and  circumstances,  and  nei- 
ther of  such  facta  will  be  presumed.  C(dston 
V.  Bean.  78  Yt  283,  62  Att.  1015.  The  com- 
promise of  a  doubtful  claim,  honestly  enter- 
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talned  on  reasonable  grounds.  Is  a  good  con- 
sideration for  a  promise.  Holcomb  v.  Stimp- 
son,  8  Vt.  141;  Blake  v.  Peck,  11  Vt.  483; 
Babcock  v.  Hawkins,  23  Vt  581 ;  Bellows  t. 
Sowles,  55  Vt.  391,  45  Am.  Rep.  621. 

It  follows  that  in  rendering  Judgment  for 
tbe  defendant  tbere  was  no  error. 

Judgment  aflSrmed. 


FIRST  NAT.  BANK  OP  MONTPBLIBR  v. 

BERTOLI. 

(Supreme   Court   of   Vermont.  Washington. 
Jan.  23,  1915.) 

1.  HuSBANn  AND  WiFE  (j  87*)— SUBETT  FOB 

Husband— LiABiLiTT  of  Wira. 

Whether  a  married  woman  who  executed 
a  note  and  renewal  notes,  and  who,  after  the 
bnsband'B  death,  paid  from  her  own  money 
a  part  of  the  last  renewal  note,  and  gave  a 
new  note  for  tbe  balance,  was  a  surety  of  tlie 
huBband,  and  therefore  not  liable,  must  be  de- 
termined  by  her  relation  to  tbe  original  note 
and  renewals. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  fiS  846-863,  798;  Dec.  Dig.  g 
87.*] 

2.  Husband  and  Wife  (|  232*)— Subett- 
SEiP  BT  Wife  fob  Husband — Evidence. 

A  married  woman  who  executed  a  note 
and  several  renewal  notes,  and  who,  after  the 
death  of  the  husband,  paid  from  ber  o^n  money 
a  part  of  tbe  last  renewal  note,  and  gave  a 
new  note  for  tbe  balance,  could,  in  support  of 
tbe  defense  that  she  was  ber  husband's  surety 
only,  show  the  circumstances  sarrounding  the 
partial  payment  and  the  giving  of  tbe  new  note, 
to  rebut  the  inferences  that  the  debt  was  her 
own,  arising  from  tbe  partial  payment  and  the 
giving  of  the  new  note. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  Sf  844-848.  881;  Dec.  Dig.  8 
232.*] 

8.  Husband  and  Win  (f  232*)— Subbttship 
BT  Wot  fob  Husband— Etidenoe. 

She  could  also  show,  when  sued '  on  the 

new  note,  that  tbe  husband  was  indebted  to  tbe 

payee  in  support  of  the  defense. 
[Ed.  Note.— For  other  cases,  see  Husband  and 

Wife.  Cent  Dig.  §g  844-848.  981;  Dec  Dig.  S 

232.*] 

4.  Husband  and  Wife  (|  232*)— Sueettship 
BT  Wife  fob  Husband— Evidence. 

Where  a  married  woman  executed  a  note, 
and,  after  the  husband's  death,  paid  out  of  her 
own  money  a  part  of  the  note,  and  esecuted  a 
new  note  for  tbe  balance,  she  could,  when  sued 
on  the  new  note,  explain  why  she  bad  proved  a 
claim  against  the  husband's  estate  growing  oat 
of  tbe  transaction,  in  support  of  the  defense 
that  she  was  only  a  surety. 

[EA.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  H  844r-848,  981;  Dec. 
Dig.  S  23l*] 

6.  Appeai.  and  Ebbob  (t  1061*)— Habicless 
Ebbob  —  Ebboneous  Adhibbion  of  Evi- 
dence. 

Where  the  genuineness  of  the  signature  of 
the  maker  on  the  note  sued  on  was  admitted, 
error  in  admitting  testimony  as  to  the  signa- 
ture WAS  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fg  4161-4170;  Dec.  Dig.  | 
1051.*] 


6.  HOUESTEAD    (8  118*)— INCUIIBBANCEB— VA- 

liditt. 

Where  a  wife,  signing  and  acknowledging 
a  mortgage,  did  not  appear  as  grantor  with  her 
husband,  though  she  was  snggested  in  tbe  testa- 
tum, which  was  in  th^  plural,  the  mortgage 
was.  in  legal  effect,  the  sole  mortfi^ge  of  tbe 
husband,  and  void  as  a  mortgage  on  the  home- 
stead, for  nonjoinder  of  tbe  wife. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  8  192;  Dec.  Dig.  8  118.*] 

7.  Husband  and  Wife  (g  85')— Subettship 
BY  Wira  fob  Husband— Liabilitt. 

Where  land  constituting  a  homestead,  in- 
cumbered by  a  mortgage  executed  by  tbe  hus- 
band alone,  was  conveyed  by  tbe  husband  and 
wife  to  a  third  person,  who  reconveyed  it  to 
them  jointly,  and  thereafter  the  wife  gave  tbe 
mortgagee  a  note  as  surety,  the  wife  was  not 
bound  thereby,  though  tbe  mortgagee  canceled 
the  amount  of  the  note  on  the  bnsband*s  indebt- 
edness under  tiis  mortgage. 

[Ed.  Note.— For  other  Hnriwnd  and 

Wife,  Cent  mg.  88  883,  836-841;  Dec.  Dig;  | 
85.*] 

8.  Appeal  and  Bbu>b  (8  671*)— Bxcephons 

—Record. 

The  Supr^e  Court  cannot  reverse  a  Judg- 
ment by  supplying  facts  not  shown  by  the  rec- 
ord, but  must  construe  tbe  record  against  the 
excepting  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  2867-2872;  Dee.  Dig.  | 
671.*J 

On  Motion  for  Beargument 

9.  Husband  and  Wife  (8  235*)— Subettbhip 
BT  Wife  vou  Husband  —  Liability  of 

Wife. 

Where  a  married  woman  and  a  third  per- 
son executed  a  joint  and  several  note  to  a  cred- 
itor of  tbe  husband  and  renewed  tbe  same,  but 
'finally  a  renewal  note  was  given  by  the  wife 
alone,  and  she,  after  the  death  of  tbe  husband, 
paid  out  of  ber  own  money  a  part  of  the  last 
renewal  note,  and  gave  a  new  note  for  the 
balance,  the  court,  in  an  action  on  the  new 
note,  must  determine  whether  the  wife  was  a 
surety  of  the  husband,  and,  if  so,  relieve  ber 
from  liability,  and  it  was  immaterial  whether 
tbe  third  person  was  a  cosurety  with  her  ftv  ber 
husband,  or  a  surety  for  ber. 

W'Ed.  Note.— For  otbar  cases,  see  Husband  and 
ife.  Cent.  Dig.  88  fi89>  849-852,  982;  Dec 
Dig.  8  235.*] 

E.\ceptlonB  from  Waahington  County 
Court ;  Leighton  P.  Slack,  Judge. 

Action  by  tbe  First  National  Bank  of  Mont- 
pelier  against  Maria  Beitoll.  There  was  a 
verdict  and  Judgment  for  defendant,  and 
pjlaintlff  brings  exceptions.  Affirmed,  and 
motion  for  rehearing  denied. 

Erwln  M.  Harvey,  of  Montpelier,  for  plain- 
tiff. J.  W.  Gordon  and  8.  U.  Jackson,  both 
of  Barre,  for  defendant 

POWERS,  0.  J.  The  evidence  in  the  trial 
now  under  review  tended  to  estalilish  facta 
much  like  those  shown  in  First  National  Bank 
V.  Bertoll,  87  Vt.  297,  89  Atl.  359.  So  f&T  as 
here  required,  these  may  be  briefly  restated 
as  follows;  The  defendant's  husband  owed 
a  la^e  debt  at  the  plalntlCt  bank.  Tbe  de- 
fendant and  one  Gen  tin  executed  a  $5,000 
note,  which  Bertoll  used  to  liquidate  a  part 
of  this  debt   This  note  was  Joint  and  several 
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In  form,  and  payable  directlr  to  the  bank, 
but,  In  fact,  tbe  defendant's  undertaking 
was  one  of  Huretyehlp  for  her  husband.  The 
$6,000  note  was  renewed  from  time  to  time, 
and  Anally  taken  up  by  the  defendant's  sole 
note.  This,  In  turn,  was  renewed  several 
times  both  before  and  after  BertoU's  death, 
and  finally  the  defendant  paid  a  part  of  the 
note,  and  gave  the  note  in  suit  for  the  bal- 
ance. 

LI,  2]  At  some  time  after  BertoU's  death 
the  plalutUTs  cashier  called  upon  the  defend- 
ant, and,  in  the  presence  of  her  daughter, 
Mrs.  Belgant,  asked  her  to  pay  the  note. 
She  replied  tliat  It  did  not  belong  to  her  to 
pay  the  note,  and  she  was  not  going  to  pay 
it.  Whereupon  the  cashier  said,  in  sub- 
stance,  that  the  note  was  hers  to  pay,  and, 
If  she  did  not  pay  it,  the  bank  would  take 
her  home.  Mrs.  Belgant  gave  evidence  to 
much  the  same  effect,  with  the  further  state- 
ment that  the  cashier  made  some  reference 
to  the  Insurance  money  that  Mrs.  BertoU  had 
received.  This  testimony  referred  to  the 
$5,000  note,  and  came  In  under  the  plalntlfTs 
exception.  It  Is  now  argued  that  It  was 
whoUy  immaterial,  and  was  prejudicial,  on 
account  of  Its  natural  tendency  to  annise 
the  sympathy  of  the  jury. 

Tbe  Dltimate  fact  to  be  determined  by  the 
Jury  was  the  true  relation  which  Mrs.  Bertoli 
occupied  toward  the  indebtedness  represented 
by  the  note  In  suit — whether  she  was,  in  fact, 
a  principal,  or,  in  fact,  a  mere  surety  for 
her  husband;  and  this  Question  was  to  be 
determined  by  her  true  relation  to  the  $5,000 
note  and  its  renewals.  First  Nat  Bank  v. 
Bertoli,  87  Vt.  287,  89  Atl.  359.  The  fact 
that  aAer  Bertoli's  death  she  paid  a  part  of 
tbe  last-named  note  with  her  own  money, 
and  gave  the  note  in  suit  for  the  balance 
thereof,  was  a  circumstance  tending  to  show 
that  that  note  represented  her  debt,  and  not 
BertoU's  and  the  Jury  could  and  probably 
would  consider  It  In  that  light  To  meet 
this,  it  was  competent  for  the  d^endant  to 
show  tlie  circumstances  surrounding  that 
transaction,  and  to  give  in  evidence  tbe  cash- 
ier's statements,  which  were  calculated  In 
some  d^ree  to  Influence  her  action.  Tbe 
suggestion  regarding  her  home  was  one  which 
the  Jury  might  weU  hare  considered  In  de- 
termining the  evidentiary  importance  of  her 
conduct. 

[8]  There  was  no  error  In  admitting  the  tes- 
timony of  tbe  cashier  that  Bertoli,  at  the 
time  the  original  $5,000  note  was  given,  was 
owing  the  bank  a  certain  large  nun  of  money. 
Manifestly,  the  defendant  oould  not  have  been 
a  sure^  for  Bertoli  unless  he  was  a  debtor ; 
so  It  was  essential,  as  one  step  in  her  de- 
fense, for  the  defendant  to  show  that  Bertoli 
was  Indebted  to  the  bank.  That  the  anm 
wa9  specified.  cUd  not  affect  the  question. 

[4]  Subject  to  the  defendant's  exception, 
tbe  plaintiet  was  allowed  to  show  that  the 
defendant  had  proved  the  claim  growing  out 
of  this  transaction  against  ber  husband's  es- 


tate. Thereupon,  subject  to  the  plalntUTe 
exception,  the  defendant  was  allowed  to  ex- 
plain why  she  did  this.  The  admission  of 
this  was  not  error.  -  The  explanation  seems 
to  have  been  quite  unnecessary,  for  the  de- 
fendant, when  she  proved  her  claim,  was 
only  acting  in  strict  accordance  with  her 
theory  that  she  was  a  mere  surety  for  Bertoli. 
And,  if  such  was  the  case,  It  was  perfectly 
proper  for  her  to  prove  the  amount  she  paid 
on  account  of  that  suretyship  against  the  es- 
tate of  the  principal.  The  explanation  seems 
superfluous,  but  harmless. 

[B]  If  there  was  any  error  In  admitting 
tbe  testimony  of  the  cashier  regarding  Mrs. 
BertoU's  signature,  tbe  genuineness  of  which 
was  admitted.  It  was  harmless.  Coolldge  v. 
Taylor,  85  Vt.  39, 80  Atl.  1038. 

[B,  7]  The  plaintiff  offered  In  evidence  a 
mortgage  given  by  Bertoli  to  the  bank  on 
January  16,  1902,  covering  the  Staples  prop- 
erty, so-caUed,  then  standing  in  Bertoli's 
name,  and  securing  past  and  future  indebted- 
ness. In  connection  therewith  the  plaintiff 
offered  to  show  that  later,  on  and  before  the 
original  $5,000  note  was  given,  what  was  left 
of  the  Staples  property  (a  part  having  been 
released  from  the  mortgage)  was  conveyed 
subject  to  this  mortgage,  by  Bertoli  and  wife 
to  a  third  person,  and  by  that  third  person 
back  to  BertoU  and  wife  Jointly;  that  tbe 
bank's  mortgage  thereon  continued  In  force 
as  long  as  Bertoli  Uved ;  that  when  the  orig- 
inal $5,000  note  was  given  tbe  bank  canceled 
and  surrendered  the  same  amount  in  Bertoli's 
notes  secured  under  this  mortgage.  The  ar- 
gument is  that,  when  Mrs.  BertoU  first  be- 
came bound,  the  bank  discharged  notes  se- 
cured on  real  estate  In  which  she  then  had 
an  Interest,  and  of  which  she  became  the 
owner  by  right  of  survivorship,  and  that  this 
fact  made  her  note  binding  upon  her.  The 
offer  was  excluded,  and  the  plaintiff  excepted. 

At  the  former  trial  this  mortgage  and  con- 
nected facts  were  admitted,  and  this  was  held 
error.  First  National  Bank  v.  Bertoli,  87  Vt 
at  page  309,  89  Atl.  S59.  The  case  before  us, 
however,  differs  somewhat  from  the  one  thea 
presented.  It  then  appeared  that  the  transfer 
of  the  remainder  of  the  Staples  property 
through  a  third  person  to  BertoU  and  wife 
was  after  tbe  original  $0,000  note  was  given ; 
it  now  appears  that  It  was  before  that  note 
was  given.  The  other  trial  showed  that  the 
Staples  property  was  subject  to  a  homestead 
right  when  the  mortgage  on  It  was  given,  and 
that  fact  sufllclently  appears  from  the  record 
before  us ;  for  the  mortgage  to  the  bank  and 
the  deed  to  the  third  peraoD,  referred  to  in 
the  offer  and  made  a  part  of  tiie  bill  of  ex- 
ceptions, BO  describe  it  It  does  not  ain>ear 
that  it  was  vrorth  more  than  $600.  Mrs. 
Bertoli  dgned  and  acknowledged  the  mort- 
gage to  the  bank  of  the  Staples  prcqperty. 
She  is  8i«ge&ted  in  the  testatum,  for  it  is  In 
the  plural,  but  she  does  not  appear  therein 
as  a  grantor,  and,  for  the  reasons  given  in 
Dietrich  v.  Hutchinson,  73  Vt  184  GO  Atl. 
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810,  87  Am.  St.  R«p.  698,  It  must  be  beld 
that  thia  mor^ge  was,  in  legal  effect,  the 
Bole  deed  of  the  husband,  and  therefore  void. 
First  National  Bank  v.  Bertoll,  87  Vt  at  page 
309,  89  Atl.  359.  This  being  so,  though  she 
acquired  a  different  interest  under  the  con- 
veyance from  the  third  person  before  the 
bank  surrendered  Sertoli's  notes  in  exchange 
for  the  $5,000  note,  her  property  was  not  re- 
lieved of  any  bnrden  by  such  surrender,  for 
the  reason  that  there  was  no  legal  burden 
resting  upon  it  Id. 

[8]  Various  questions  are  raised  under  tbe 
charge  of  the  court,  but  the  only  one  we  need 
take  any  time  with,,  in  view  of  our  former 
decision,  is  the  claim  that  the  surrender  by 
the  bank  of  the  Joint  and  several  notes  of  the 
defendant  and  Gentill  and  acceptance  of  the 
defendant's  soJe  note  in  lieu  thereof  afforded 
a  sufficient  consideration  for  the  latter,  and 
made  it  and  its  renewals  valid  and  binding. 
This  transaction,  however,  did  not  affect  the ' 
defendant's  liability  to  the  bank.    The  true ' 
relation  of  Gentill  to  the  original  note  and 
its  renewals  does  not  appear.    In  form,  he  | 
was  a  Joint  and  several  promisor,  and  liable  ] 
as  such ;  but,  so  far  as  Bertoll  was  con-  { 
cemed,  he  may  have  been,  and  most  likely  | 
was,  a  Buretr,  and,  so  far  as  Mrs.  Sertoli 
was  concerned,  be  may  have  been,  and  most 
likely  was,  a  snrety,  rather  than  a  cosurety, 
which  t&ctB  may  have  been,  and  very  likely 
were,  known  to  the  bank.  We  cannot,  to  re- 
verse a  judgment^  supply  facts  not  shown  by 
the  record ;  and  constmliv  tbls  record,  as  we 
are  bound  to,  against  tbe  plalnttfl  as  tbe  ex- 
cepting party.  It  must  be  taken  that  Oentlll 
was  a  surety  tor  Sbs.  B^rtoli,  and  not  with 
her,  and  tbls  was  known  to  the  bank.  It  fol- 
lows that  dropping  bis  name  firom  tbe  re- 
newals  did  not  affect  ber  standing  with  the 
bank,  as  she  neither  gained  nor  lost  tbereby. 

Judgment  afflrmed. 

On  Motion  for  Beargoment 

TAYLOR,  J.  [I]  After  the  forgoing  opin- 
ion was  read  and  the  Judgment  entered, 
plaintiff  moved  that  the  Judgmrat  be  stricken 
off  and  a  rehearing  granted,  for  tbe  foUow- 
ing  reasons: 

"That  the  court  has  construed  the  record  in 
said  cauae  ao  aa  to  infer  the  fact  that  the  true 
relation  of  Gentili  on  said  note  was  that  of  a 
surety  aa  to  both  Harry  Bertoli  and  this  de- 
fendant; that  this  interpretation  of  the  record 
ia  material  and  determinative;  that  such  an  in- 
terpretation was  not  brought  to  the  attention 
of  this  plaintiff,  was  not  presented  by  either 
party  in  argument,  and  this  plaintiff  has  not 
Been  heard  thereon." 

The  claim  tibat  tbe  surrender  by  tbe  ptein- 
tlff  of  the  ^int  and  several  note  of  the  de- 
fendant and  Oentili  and  the  acceptance  of 
the  defendant's  sole  note  In  lieu  thereof  af- 
forded a  sufficient  consideration  for  the  lat- 
ter and  made  it  and  its  renewals  valid  and 
binding  was  fully  presented  at  the  bearing, 
both  in  plaintiff's  brief  and  In  oral  argument, 
and  tbe  question  has  rec^ved  due  considera- 


tion. It  is  not  suggested  that  counsel  have 
not  already  exhausted  the  argument  of  this 
question.  The  point  of  the  motion  for  re- 
argument  is  that  our  decision  that  tbe  trans- 
action did  not  affect  the  defendant's  liability 
rests  upon  inferences  of  the  true  relation  of 
Gentili  to  the  ordinal  note  and  its  renewals, 
end  that  the  possibility  of  such  inferences 
being  drawn  from  the  facts  disclosed  in  the 
record  was  not  considered  by  counsel  nor 
discussed  at  the  hearing. 

Without  intending  to  approve  of  motions 
for  rehearing  based  solely  upon  matters  of 
fact  such  as  are  embodied  in  this  motion 
(Van  Dyke  et  &L  v.  Cole.  81  Vt  399,  70  AtL 
603,  1103 ;  Manning  v.  Lelg^ton,  66  Vt  56, 
28  Atl.  630),  It  is  enough  to  say  that  the  ques- 
tion to  which  the  motion  is  directed  Is  not 
"material  and  determlnattTe.**  Counsel  mis- 
interpret tbe  language  of  the  opinion.  Tbe 
reference  to  inferences  to  be  drawn  fnMn 
tbe  record  concerning  GentUl's  relation  to  the 
orl^nal  note  and  its  raiewals  should  not  be 
construed  as  equivalent  to  saying  that  that 
was  tbe  sole  basis  of  tbe  boldli«  that  the 
transaction  referred  to  did  not  affect  tbe  de- 
fendant's UabUlty  to  the  bank.  It  should 
be  understood  as  Indicating  what  the  oourt 
regarded  as  a  snffident  reason  for  the  hold- 
ing. 

A  re-ezanrinatton  of  tiie  question  presented 
by  the  motion  would  not  affect  the  result,  as 
the  decision  must  be  tbe  same  whatever  Gen- 
tUl's relation  to  the  original  note  and  its  re- 
newals may  have  been.  While  the  original 
note  on  Its  face  was  the  Joint  and  several 
note  of  the  defendant  and  Gentill,  tbe  claim 
was,  and  the  Jury  by  their  verdict  have 
found,  that,  as  a  matter  of  fact,  it  was  such 
only  Iq  form ;  that  as  a  matter  of  fact  H 
was  BertoU's  note  to  pay ;  and  that  tbe  de- 
fendant's relation  to  the  transaction  was 
that  of  surety  merely.  When  sued  on  tbe 
note  in  question,  the  defendant  gave  notice 
that  she  would  rely  upon  the  protection  af- 
forded by  the  statute.  This  raised  an  Issue 
of  the  defendant's  real  relation  to  the  trans- 
action evidenced  by  the  original  note  and  its 
several  renewals.  Whatever  its  form,  it  be- 
came the  duty  of  the  court  to  look  b^lnd 
the  transaction  to  discover  Its  true  Import; 
and,  finding  that  the  spirit  of  the  statute 
abridging  the  power  of  the  wife  to  contract 
was  being  Infringed,  it  was  the  duty  of  the 
court  to  adjudge  the  defendant's  liability  ac- 
cording to  her  true  relation  to  the  transac- 
tion. First  Nat  Bank  T.  Bwtoll,  87  Vt  297, 
305,  89  Att.  359. 

Whether  Gentill  was  a  cosurety  with  the 
defendant  for  Mr.  Bertoll,  or  a  surety  for  the 
defendant  Is,  in  the  circumstances,  immate- 
rial so  for  as  the  defendant's  liability  is  con- 
cerned. In  any  event  her  relation  to  the 
note  was  that  of  surety  for  her  husband. 
The  substitution  of  defendant's  sole  note  was 
made  before  Mr.  BertoU's  death,  and  while 
she  was  still  disabled      the  statute  from 
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becoming  his  surety.  The  surrender  by  the 
plalntUT  of  the  Joint  note  for  defendant's  sole 
note,  with  knowledge  of  the  relation  of  the 
parties,  did  not  change  the  defendant's  real 
TelaUon  to  the  transaction.  The  debt  remain- 
ed the  husband's  to  pay,  and  she  continued 
as  his  surety.  By  the  substltatlon  she  receiv- 
ed nothing  In  person  nor  for  the  benefit  of 
her  estate,  which  Is  the  test  of  her  relations 
to  such  a  transaction.  First  Nat  Bank  t. 
BertoU,  87  Vt  297,  308,  89  AtL  359. 

The  motion  lor  a  rehearing  la  therefore 
denied 


DAVIS  T.  GBNTRAL  VERMONT  BY.  00. 

(Supreme  Goort  of  Vermont   Windham.  Jan. 

28.  1915.) 

1.  RaHAOADB    (S    411*)  —  HAINTEnAITOI  07 

Fenckb — Statutes— DuTT  to  Fence. 

Laws  1849,  No.  41,  {  44,  required  railroad 
oompanles  to  fence  tbelr  roadbeds,  and.  In  case 
of  defaalt,  imposed  liability  on  them  for  dam- 
ages done  to  stock  by  their  agenta  or  engines. 
Laws  1850,  No.  51,  required  railroad  companies 
thereafter  chartered  to  fence  their  roadbedsL 
and  on  failare  provided  that  a  person  aggrieved 
might  build  such  fence  and  charge  the  expense, 
as  estimated  by  selectmen,  to  the  road,  and  iur- 
thei  provided  that  companies  theretoiore  char- 
tered should  be  subject  to  the  same  liability,  up- 
on failure  to  fence  on  30  days'  notice.  Held, 
that  P.  S.  4463,  being  a  conaoUdatlon  of  Ijaws 
of  1849  and  1850.  after  several  codificationB,  la 
an  expression  of  legialative  intention  that  rail- 
roads fence  tbeEr  lines,  and  that  such  obligation 
renders  them  liable  for  all  damage  resulting 
from  a  failure  to  fence,  withoat  regard  to  wheth- 
er the  damage  results  from  the  agenta  or  en- 
gines of  the  defendant  or  otherwise. 

[Ed.  Note.— For  other  case,  see  Bailroads, 
Cent  Dig.  SI  1409-1450;  Dec  Dig.  |  411.*] 

2.  Apfeal  and  Ebbob  (S  1033*)— Habhlebs 
Erbob. 

Where  a  case  is  submitted  to  the  Jury  on 
the  theory  that  the  defense  of  contributory  neg- 
ligence of  the  plaintifC's  agent  is  available  to 
the  defendant  whether  aucb  defenae  was  avail- 
able in  fact  need  not  be  considered  on  defend- 
ant's appeal. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  S§  4052-4062;  Dec  Dig.  S 
1033.*] 

8.  RAit-BOAns  (I  446*)- DUTT  to  FiKO!  Rail- 
road —  Injury  to  Stock— Nbquoerck  or 

PlAIHTIFr'S  Aqent. 

Kvidence  held  sufficient  to  go  to  tbe  jury  as 
to  contributory  negligence  on  toe  part  of  plain- 
tiff's agent 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §9  1627-1641 ;  Dec.  Dig.  i  446.*] 

4.  Railboads  (S  425*)  —  Maintenance  of 
Fences— Statotobt  Liabilitt— Pboxxuatb 
Caube. 

Where  a  railroad  is  required  by  statute  to 
fence  its  roadbed,  plaintiff,  whose  horse  escaped 
onto  the  track  and  was  killed  by  falling  off  a 
bridge,  can  recover  for  loss  of  the  horse;  the 
failure  to  fence  being  the  proximate  cause. 

[Ed.  Note.— For  other  eases,  see  Railroadfl, 
Cent  Dig.  §§  1527-1533 ;  Dec.  Dig.  {  425.*] 

6.  Tbial  (8  296*)— Ebbob  in  Instbuotion— 
Cube  bt  Other  Xmstbuction. 

Where  an  instrnction  was  withdrawn  after 

being  given,  and  followed  by  one  on  the  same 


point  concededly  correct,  tbe  error  in  the  first 
was  cured. 

[Ed.  Note.— For  other  case,  see  Trial,  Cent 
^.^^1  706-718,  715,  716,  718;  Dec  Dig.  | 

Exceptions  from  Windham  County  Court; 
Zed  S.  Stanton,  Judge. 

Action  by  Earl  Davis  against  the  Central 
Vermont  Balll^ay  Company.  Judgment  for 
plaintiff,  and  defendant  excepts.  AfBrmed. 

Argued  before  POWERS,  O.  J.,  and  WAT- 
SON, TAYLOR,  SLACK,  and  HEALY,  JJ. 

Jcraeph  G.  Martin,  of  Newfane,  N.  Y.,  and 
Arthur  P.  Carpenter,  of  Brattleboro,  for 
plaintiff.  Clarke  C.  Fitts,  Harold  E.  Whit- 
ney, and  Hennon  E.  Eddy,  all  of  Brattje- 
boro,  for  defendant 

POWERS,  C.  J.  The  plaintiff's  hired  man 
unhitched  a  pair  of  horses  from  the  wagon 
and  led  them  into  the  bam.  When  he  went 
to  open  the  stable  door,  one  of  the  horses 
turned  and  ran  out  of  the  bam,  through  the 
yard,  and,  for  want  of  a  fence,  onto  the 
railroad  track.  He  ran  up  the  track  to  the 
defendant's  "Salmon  Hole*"  bridge,  went 
across  the  river  thereon,  but  fell  off  at  the 
north  end  and  was  killed. 

The  defendant  says  that  it  is  not  liable  In 
this  action  brought  to  recover  the  value  of 
the  horse,  because:  (1)  While  tbe  duty  to 
fence  Ita  road  is  Imposed  upon  It  by  P.  9. 
4453,  liability  for  a  neglect  of  that  duty  Is 
limited  by  P.  S.  4456,  to  damages  done  by 
its  ^agents  and  engines,  and  since  the  death 
of  the  horse  was  riot  caused  by  any  act  of 
its  agents,  nor  by  Its  engines,  there  can  be 
no  recovery  here ;  and  (2)  if  this  position  be 
unsound,  the  record  shows  that  the  hired 
man  was  guilty  of  contributory  negligence, 
and  that  this  Is  so  plain  that  the  court  be- 
low should  have  taken  the  case  from  the 
Jury  and  given  Judgment  for  tbe  defendant ; 
and  (3)  the  la<±  of  a  good  and  sufficient 
fence  was  not  the  proximate  cause  of  the 
horse's  death. 

1.  The  first  general  enacUuMit  requiring 
railroad  companies  to  fence  their  roads  ap- 
pears in  section  44  of  No.  41,  Acts  of  1849. 
It  was  therein  provided  that  tbe  company 
should  build  such  fences,  and,  In  case  of 
default,  an  absolute  liability  was  imposed 
upon  the  company  tor  damages  done  to  an- 
imals by  its  agents  and  engines.  This  sec- 
tion also  provided  a  penalty  for  leading  or 
driving  animals  on  the  right  of  way  within 
the  fences. 

If  the  plalntitTs  daim  was  obliged  to  rest 
upon  the  prbvlidons  of  this  statute  alone,  we 
mls^t  be  required  to  hold,  as  we  are  asked 
to  do,  that  liability  for  the  failure  to  fence 
is  limited  to  damages  done  by  the  agents 
and  engines  of  a  railroad  company,  as  was 
done  in  Schertz  v.  Indianapolis,  etc.,  Ry.  Co., 
107  III.  577;  Foster  v.  St  Louis,  etc.,  Ry. 
Co.,  90  Mo.  lie,  2  S.  W.  138 ;  Peru  ft  I.  B. 
R.  Co.  V.  Uasket  10  Ind.  409,  71  Am.  Dec. 
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835;  and  some  other  cases,  nnder  similar 
provisions.  But  the  plaintiff's  claim  does 
not  stand  on  this  act  alone.  The  Legislature 
has  broadened  the  statnte.  By  No.  51,  Acts 
of  1850,  it  was  provided  that  every  railroad 
company  thereafter  chartered  should  con- 
struct good  and  sufficient  fences  on  eac^ 
side  of  its  road.  And,  If  a  railroad  company 
neglected  so  to  do,  a  person  ^grieved  might 
build  the  fence,  and  after  the  value  thereof 
bad  been  appraised  by  the  selectm^  the 
company  was  required  to  pay  the  amount 
to  such  party.  It  was  also  provided  that 
any  company  theretofore  chartered  should 
be  subject  to  the  provisions  of  the  act,  If  it 
neglected  to  bnlld  aach  f6ncM  after  SO  days' 
notice. 

It  thus  appears  that  two  statutory  provi- 
sions regarding  railroad  fences  were  in 
force.  And  this  situation  continued  for 
some  years.  Section  44  of  the  act  of  1849 
became  G.  S.  c  28,  f  47;  and  the  act  of 
1850  became  sections  50,  51,  and  62  of  the 
same  chapter.  These  provisions  became  B. 
L.  3409,  which  provided  that  each  railroad 
corporation  should  construct  and  maintain 
on  the  sides  of  its  road,  when  completed  and 
In  numtng  order,  a  good  and  safflcient  teace. 
This  section  became,  In  turn,  V.  S.  3874, 
which  was  the  same  as  Is  P.  S.  4463. 

[1  ]  Vrom  the  foregolzig  It  appears  that  the 
last-named  section  did  not  come  from  the 
act  of  1849  alone,  but  Is  the  result  of  that 
act  and  tiie  act  of  1860  hereinbefore  r^er- 
red  ta  We  ouiclode,  therefore,  that  .the 
Legislature,  whatever  Its  early  purpose  may 
have  been,  has  now  cmimltted  Itself  to  the 
logical  policy  of  requiring  railroads  to  fence 
their  lines,  and  that  this  oUU^tlon  carries 
wiUi  It  fall  responsibllll?  for  damages  re- 
sulting from  a  ftUlure  to  ctnnply  therewith, 
without  regard  to  the  particular  manner  in 
whldi  such  damages  result 

[2, 3]  2.  We  are  not  called  upon  to  decide 
the  question  whether  or  not  the  defOnse  of 
contributory  negllgen(»  la  available  to  this 
defendant,  for  the  case  was  submitted  to 
the  jury  on  the  theory  that  It  was.  But,  as- 
suming that  this  theory  Is  correct,  we  are 
unable  to  sustain  the  defendant's  claim  that 
the  evidence  made  that  question  for  the 
court  It  Is  true  that  the  hired  man  might 
have  driven  Into  the  bam  before  he  unhitch- 
ed the  horses,  and  that  this  might  have 
averted  the  accident  It  Is  also  true  that 
the  horse  was  a  spirited  one,  and  had  run 
out  of  the  bam  before.  But  It  does  not  ap- 
pear how  many  times,  during  the  year  and 
a  half  this  same  hired  man  had  handled 
this  team  and  unhitched  It  in  this  same  way, 
the  horse  had  so  misbehaved  ;  nor  does  it  ap- 
pear that  be  had  so  offended  more  than  once 
before.  The  team  had  been  driven  on  the 
night  of  the  accident  to  Townshend  and 
back,  and  It  was  about  10  o'clock  at  night 
and  very  dark.   The  question  as  to  the  hir- 


ed man's  conduct  was.  In  the  drcumstances 
shown,  for  the  jury.  The  Inferences  were 
not  all  one  way ;  and  a  Jury  could  well,  as 
this  one  did,  conclude  that  the  hired  man 
acted  with  sufficient  prudence  to  meet  the 
requirements  of  the  law. 

[4]  3.  It  Is  further  claimed  that  this  plain- 
tiff cannot  recover  because  the  la<^  of  a 
fence  was  not  a  proximate  cause  of  the  ac- 
cident resulting  In  the  death  of  the  horse. 
But,  as  we  have  seen,  this  accident  resulted 
from  the  defendant's  failure  to  comply  with 
a  statutory  requirement;  It  was,  In  a  legal 
sense,  a  direct  result  for  no  active  cause 
Intervened;  It  was  an  accident  reasonably 
to  be  anticipated ;  it  would  not  have  hap- 
pened but  for  the  defendant's  failure.  In 
these  drcumstances  the  plaintiff  may  re- 
cover, since  the  liability  Is  coextensive  with 
the  neglected  duty.  Hurd  v.  Buttand  &  Bur- 
lington B.  B.  Co.,  25  Vt  116;  Congdon  v. 
Cent  Vt  H.  K.  Co.,  56  Vt  395,  48  Am. 
793 ;  Norrls  v.  Androscoggin  Ballroad  Co., 
39  Me.  273,  63  Am.  Dec.  621 ;  Hayes  v.  Mich. 
Cent  B.  B.  Co.,  Ul  U.  S.  228,  4  Sup.  Ct 
369,  28  L.  Ed.  410. 

The  defendant  presented  11  requests  to 
chat^,  and  excepted  "to  the  failure  of  the 
court  to  comply  with  the  defendant's  first 
second,  third,  fourth,  fifth,  sixth,  seventh, 
ninth,  tmth.  and  eleventh  requests."  As- 
suming that  these  exceptions  are  not  too 
general  to  be  available,  we  need  take  no 
time  with  them,  for  they  only  raise  la  va- 
rious ways  and  forms  the  questions  herein- 
before considered. 

[6]  The  defendant  also  excepted  to  the 
charge  wherein  the  jury  was  instructed  "that 
the  question  for  the  Jury  to  consider  is: 
Was  the  negligence  of  the  defendant  the 
cause  without  which  the  accident  would  not 
have  occurred?"  The  fault  in  this  Instruc- 
tion was  not  pointed  out  but  the  court  Im- 
mediately withdrew  It  and  recharged  the 
jury  on  the  subject  of  proximate  cause.  To 
this  supplemental  charge  no  exception  was 
taken.  So,  treating  the  exception  to  the 
original  instruction  as  sufficient,  the  error. 
If  any,  was  wholly  cured.  Cameron  v.  Jos- 
lyn,  88  Vt  86,  90  Atl.  793. 

A  transcript  Is  referred  to  In  the  bill,  and 
is  made  controlling ;  but  it  Is  not  furnished 
us,  BO  we  conclude  that  the  defendant  Is 
satisfied  to  stand  on  the  bill  as  printed. 

Judgment  affirmed. 


ST.  ALBANS  GBANITB  CO.  t.  BLWELL 

&  CO. 

(Supreme  Court  of  Vermont.    Fraulclin.  Jan. 
23.  1915.) 

1.  Abatement  and  Revival  ({  39*) — ^Aonons 
BT  Assignee— Name  or  Absighob — Disso- 
lution OF  COBPOBATION. 

Under  P.  S.  773,  providing  that  a  corpora- 
tion causing  a  aworn  statement  for  voluntary 
dissolution  to  be  filed  shall  not  thereafter  trans- 
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act  any  corporate  basin  ess,  nor  possess  any  cor- 
porate fonctlonB,  a  suit  instituted  in  the  name 
of  a  corporation  for  the  b(ne6t  of  creditors, 
to  wbom  It  had  assigned  its  claims,  is  not  abat- 
ed the  filing  of  the  sworn  statement  after  the 
Institution  of  the  action,  since  no  acta  of  the 
assignor  can  affect  snch  salt,  unless  the  rights 
of  the  debtor  are  tliereby  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Abatement 
an^  ReTival,  Cent  Dig.  ||  lM-201 ;  Dec  Dig. 

2.  AsaiGNVENTB    (8  131*)— ACTIONB    BT  Ab- 

BisNBK— Nahb  or  Assionon— Dbclabation. 
In  an  action  by  an  assignor  for  the  benefit 
of  the  assignees,  the  declaraaon  need  not  allege 
that  it  Is  brought  in  behalf  of  the  assignees. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Vifs.  Si  220-226 ;  Dec.  Dig.  S  131.*] 

3.  ABSiQinixirrB  (8  189*)— Acitons  bt  Afl- 

8IONEX — NaICE  of  AsBIONOA— RbUEF. 

In  such  an  action,  the  court  can  protect 
the  assignor  and  the  defendant  in  the  matter 
of  coats,  and  make  such  findings  and  orders  as 
are  oeceasary  to  protect  each  assignee,  without 
subjecting  the  defendant  to  separate  actions. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  ||  170,  185,  182 ;  I>ec.  Dig.  S  139.^ 

4.  Appeal  and  Bsbob  (8  497*)  —  IUecobd — 
foowxHO  or  Ebbob. 

The  excepting  party  is  required  to  spread 
uiKUi  the  record  enough  to  show  affirmatively 
that  error  was  committed  at  the  trial. 

[Ed.  Note.^For  other  cases,  aee  A]»eal  and 
Error.  Cent  Dig.  f  2954 ;  Dec  Dig.  |  ^.*] 

5.  ExcEPTiOHB,  Bnx  or  ^  26*)— Constbuo- 

TION. 

A  bill  of  exceptions  must  be  construed 
most  strongly  against  the  excepting  party. 

[Eld.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  8  33 ;  Dec.  Dig.  8  26.*} 

«.  AFPEAI.  AMD   Ebbob   (8  907*)— Revikw- 
Findings  or  Fact— Evidbncb  Not  ih  Rbc- 

OKD. 

Where  the  court  found  that  written  con- 
tracts had  been  lost  or  destroyed  by  a  fire,  and 
the  evidence  is  not  in  the  record,  it  will  be 
presumed  that  it  supported  tite  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2899,  2911-2915,  2916, 
3673.  8674,  3679,  8678 ;  Dec.  Dig.  |  907>] 

7.  ASSIONMENTB    (8    132*)  —  ACTION    BT  Afl- 

sioKES— Nahb  op  Assignob—Evidbnce. 
Where  the  pleadings  in  an  action  in  the 
Dame  of  a  corporation  for  the  benefit  of  ita  as- 
signees, raised  as  an  issue  of  fact  the  question 
whether,  after  the  filing  of  the  statement  of 
voluntary  dissolution  by  the  corporation,  the 
corporation  could  maintain  the  action,  evidence 
that  the  claims  had  been  assigned  was  admis- 
sible on  that  issue,  though  the  assignment  was 
not  alleged  in  the  declaration. 

[Ed.  Note.— -For  other  cases,  see  Assignments, 
Cent  Dig.  88  227,  228;  Dec.  Dig.  8  132.*] 

8.  Appeal  and  Ebbob  (8  909*)— Pbxbttup* 
tions— suffobt  or  judgment. 

Where  the  record  on  exceptions  does  not 
show  whether  assignments  of  plaintiff's  claim 
were  in  writing,  it  will  be  presumed,  in  support 
of  a  judgment  tor  the  assigoees,  based  on  parol 
evidence  of  the  assignments,  that  they  were 
not  in  writing,  or  that  the  writing  had  been  lost 
or  destroyed. 

[Ed.  Noter— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3675;  Dec.  Dig.  8  900.*] 

0.  Appeal  and  Ebbob  (8  231*)— Pbesenting 
Questions  in  Lowbb  Ooubt— Objectiohb 
TO  Evidence— Statement  of  Gbounds. 
A  general  objectlcHi  to  tuttmony  as  to  the 

amount  due  from  defendant  does  not  render 


available,  on  exceptions,  the  objection  that  the 
testimony  was  as  to  the  aggregate  amount  due, 
and  not  to  the  several  amountB  of  the  TmrkniB 
Items. 

[Md.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  fS  1299,  1352;  Dec.  Dig.  8 

10.  Appeal  and  Ebbob  (S  231*)— Pbesentinq 
Questions  in  Loweb  Coubt— Objectiohb 
TO  Evidence— Statement  or  Gboundb. 

An  objection  that  a  witness  was  allowed  to 
state  an  opinion,  withoat  having  shown  any 
qualifications,  is  not  available,  where  no  ground 
for  the  objection  was  stated,  and  the  objection 
was  to  the  evidence  and  not  to  the  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
gror^  Cent  Dig.  88  120971352;  Dec.  Dig.  | 

11.  Appeal  and  Ebbob  (S  690*)— QuzarrioNB 
Pbesented  fob  Review— Admissioh  of  Evi- 
dence. 

An  objection  to  evidence  of  assfgDments, 

by  a  conMration,  that  they  did  not  conform  to' 
the  requirements  of  the  by-laws,  is  not  available 
on  exceptions,  where  the  by-laws  are  not  In  the 
record. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  2897-^2899,  2902-2004, 
2906,  2908 ;  Dec.  Dig.  8  690.*] 

12.  Appeai.  and  Ebbob  (S  690*)— QuBsnons 
Pbesented  fob  Review- Admission  or  Bti- 

DENCE— SUTFICIENaT  OF  ReCOBD. 

Where  evidence  that  plaintiff  had  settled 
a  claim  against  It,  based  on  defective  mate- 
rials furnished  to  defendant,  was  admitted  on 
the  ground  that  certain  correspondence  intro- 
duced by  the  defendant  opened  the  door  for  its 
admission,  and  the  correspondence  was  not  in 
the  record,  the  admission  of  the  evidence  was 
not  shown  to  be  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  2897-^899,  2902-2004, 
2906,  2908;  Dec.  Dig.  8  600.*] 

13.  Appeal  and  Ebbob  (S  671*)— Questions 
Pbesented  fob  Review  —  Sufficienct  of 
Recobd — Exhibits. 

Exceptions  relating  to  exhibits  cannot  be 
considered,  where  the  exhibits  have  not  been 
furnished  to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  App«il  and 
Error,  Cent  Dig.  81  2807-^2;  Dec.  Dig.  8 
671.*] 

14.  APPEAL  AND  EebOB  (8  699*)— QUEffnONS 

Pbesented  fob  Review  —  Suffioienot  of 

Recobd— Chabge. 

The  Supreme  Court  cannot  review  points 
raised  by  exceptions  to  the  charge,  where  no 
copy  of  the  charge  is  famished  to  it 

[Ed.  Notftr-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  2028-2080;  Dec.  Dig.  1 
699.*] 

Exceptions  from  Franklin  Gonnty  Court; 

E.  L.  Waterman,  Judge. 

Assumpsit  by  the  St  Albans  Granite  Com- 
pany against  Elwell  ft  Co.  Verdict  and 
judgment  for  the  plaintiff,  and  defmdant  ex* 
cepta  Judgment  affirmed. 

Argued  before  POWERS,  0.  J.,  and  WAT- 
SON, TAYLOR,  SLACE:.  and  HBALY,  JJ. 

0.  G.  Austin  &  Sons,  of  St  Albans,  for 
plaintiff.  Rl^rd  A.  Hoar,  of  Barre,  for  de- 
fendant 

POWERS,  C  J.  [1]  The  plaintiff,  a  cor- 
I>o ration  organized  under  the  laws  of  this 
state,  sold  several  granite  monuments  to  the 
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defendant;  and,  the  same  not  having  been 
paid  for,  this  action  of  general  assumpsit  Is 
brought  to  recover  the  purchase  prices  there- 
of. The  writ  Issued  In  September,  1912,  and 
was  duly  entered  In  court.  The  defendant 
pleaded  the  general  Issue,  payment,  and  oft- 
set,  and  also  filed  a  declaration  in  offset, 
claiming  to  recover  thereunder  a  balance  due 
by  way  of  damages  on  account  of  certain  con- 
tracts for  granite  jobs  other  than  those 
sued  on. 

The  several  claims  on  whldi  the  suit  is 
predicated  had,  before  suit,  been  assigned  to 
different  creditors  for  money  advanced,  and 
notice  thereof  had  been  given  to  the  defend- 
ant ;  and  this  action  is  brought  and  prosecut- 
ed in  behalf  of  such  creditors. 

On  March  1,  1913,  and  while  this  suit  was 
pending  In  the  county  court,  the  plaintiff  cor- 
poration, by  Its  proper  officers,  filed  the 
sworn  statement  of  voluntary  dissolution 
specified  In  P.  S.  772.  Thereupon  the  defend- 
ant pleaded  this  fact  In  bar  of  the  action. 
No  question  Is  here  made  as  to  the  legal 
sufficiency  of  such  sworn  statement,  and  no 
question  of  pleading  Is  raised.  The  defend- 
ant insists,  however,  that  by  the  very  terms 
of  P.  S.  773,  the  result  Is  that  the  corpora- 
tion has  ceased  to  exist,  and  the  pending 
suit  Is  abated.  The  provision  relied  npm 
reads  as  follows: 

"A  corporation  causing  the  sworn  statement 
•  •  •  to  be  filed  •  ♦  •  shall  not  thereaft- 
erwards,  in  this  state  or  elsewhere,  conduct  or 
transact  any  coiporate  business,  nor  possess  any 
corporate  functions,  except  in  case  proceedings 
are  instituted  against  such  corporation  bv  credi- 
tors or  Btockholdera  and  then  only  for  tne  pur- 
pose of  adjusting  the  rights  of  such  creditors 
or  stockholders;  and  such  corporation  and  all 
rights  and  privil^ea  existing  thereunder,  except 
as  set  forth  in  this  section,  shall  cease  to  exist" 

The  case  before  us  does  not  require  that 
we  say  what  the  result  of  filing  the  sworn 
statement  would  be  In  an  ordinary  action 
of  the  corporation  to  recover  a  debt  due  it 
The  Jury,  by  special  verdicts,  has  established 
the  fact,  already  stated,  that  the  claims  cov- 
ered by  this  action  had  been  duly  assigned, 
and  that  the  assignees  began  and  are  proa- 
ecutlng  this  suit  for  their  own  benefit 

[2]  Neltber  the  validity  of  the  assignments, 
nor  the  standing  of  the  assignees,  Is  affected 
by  the  fact  that  it  does  not  appear  from  the 
writ  or  declaration  that  the  action  Is  brought 
In  behalf  of  such  creditors.  However  useful 
and  convenient  such  an  allegation  might  be 
as  notice  to  the  defendant  of  the  rights  of 
the  assignee  and  a  guide  to  the  court  in  pro- 
tecting the  same,  the  rules  of  pleading  do 
not  require  It,  Mutual  Life  Ins.  Co.  v.  Allen, 
113  111.  App.  89;  Hayes  v.  Virginia  Mut 
Protec.  Ass'n,  76  Va.  225 ;  Bentley  v.  Standard 
F.  Ins.  Co.,  40  W.  Va.  729,  23  S.  E.  584 ;  Kelly 
V.  Greany,  216  Mass.  296,  103  N.  E.  779. 

It  is  the  policy  of  the  courts  to  give  full 
recognition  to  the  rights  of  the  beneficial 
owner  under  such  as.signments  as  are  here 
involved,  and  they  "exert  themselves  to  afford 


them  every  support  and  protection  not  Incon- 
sistent with  the  established  principles  and 
modes  of  proceedfng  which  govern  tribunals 
acting  according  to  the  course  of  the  commc>o 
law."  Welch  v.  Mandevllle,  1  Wheat  233,  4 
L.  Ed.  79;  Upton  v.  Moore,  44  Vt  552.  The 
a^lgnee  will  be  protected  against  the  acts 
of  the  assignor,  so  far  as  can  be  done  with- 
out prejudicing  the  rights  of  the  debtor 
(Dazey  v.  Mills,  10  111.  [6  Gllman]  07) ;  and 
the  assignor  will  not  be  permitted  to  preju- 
dice the  rights  of  the  assignee  by  receiving 
the  money,  releasing  the  debt,  entering  a  re- 
traxit, or  dismissing  the  action  (Clarbsons 
V.  Doddridge,  14  Grat  [Va.]  42;  Welch  t. 
Mandevllle,  supra ;  Sloan  t.  Sommera,  14  N. 
J.  Law,  509 ;  Halloran  t.  WMtcomb,  43  Vt. 
300).  The  assignee  may  use  the  name  of 
the  assignor  to  collect  the  claim  assigned, 
and  the  latter's  consent  thereto  Is  not  neces- 
sary. Bates,  Adm'r,  t.  Kempton,  7  Gray 
(Mass.)  382.  The  court  will  permit  anch  nae 
over  the  protest  of  the  ass^or  (Sumner  v. 
Sleeth,  87  IlL  SOO;  Calhoun  t.  Tallass.  35 
Ga.  119),  and  In  a  proper  case  comi>el  It 
(Anderson  T.  Uiller,  7  Smedes  &  H.  [Mis&J 
586). 

Such  being  the  law  of  the  subject,  it  seems 
<dear  that  the  statute  ou^t  not  to  be  so  con- 
Bti-ued  as  to  cut  off  the  rights  of  the  as- 
signees, unless  its  terms  compel  sncb  a  con- 
struction. And,  notwithstanding  the  positive 
language  used,  we  think  it  does  not  apply 
to  the  situation  here  presented.  The  whole 
purpose  of  the  statute  is  to  force  these  cor- 
porations to  pay  tSuir  license  fees  or  go  ont 
of  business.  Hie  exception  shows  that  it 
was  the  purpose  of  the  L^islature  to  pro- 
tect the  Interests  of  creditors.  But  the 
assignees  are  creditors  of  the  corporation, 
and  to  hold  as  we  are  urged  to  by  the  defend- 
ant would  accomplish  the  double  injustice  of 
relieving  It  of  an  honest  debt  and  of  forcing 
the  assignees  to  lose  their  equally  honest 
debts.  The  corporation  la  not  here  conduct- 
ing or  transacting  corporate  business,  or  ex- 
ercising a  corporate  function  within  the  fair 
meaning  of  the  statute.  It  is  not  asserting 
a  corporate  right  or  privilege,  within  that 
meaning.  It  Is  not  acting  at  alL  It  is  the 
mere  passive  agency,  through  the  use  of 
whose  name  the  assignees  are  acting.  The 
right  to  use  the  corporate  name  In  enforcing 
these  claims  passed  to  and  vested  in  the  as- 
signees as  an  incident  of  the  assignments 
long  before  the  corporate  officers  filed  their 
statement.  Assuming  that  the  Legislature 
could,  we  do  not  think  the  Legislature  did  in- 
terfere or  attempt  to  interfere  therewith. 
We  do  not  think  the  statute  extends  to  the 
case  here  presented. 

[3]  The  objections  to  this  construction  on 
account  of  administrative  difficulties  are 
without  merit  The  court  was  snfflclently 
empowered  to  indemnify  the  corporation  and 
protect  the  defendant  in  the  matter  of  costs. 
It  could,  by  proper  findings  and  orders,  pro* 
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tect  each  of  the  assignees  in  his  particular 
rights,  without  compelling  them  to  resort  to 
separate  actions  which  would  be  vexattoos 
to  the  defendant 

14]  We  are  much  embarrassed  In  the  con- 
sideration of  the  defendant's  ezceptlons  to 
the  admission  and  exclusion  of  evidence  by 
the  meager  and  unsatisfactory  record  before 
us.  And  in  this  connection  it  may  not  be 
nniiss  to  suggest,  as  we  have  often  done  be- 
fore, that  the  excepting  party  is  required,  at 
his  peril,  to  spread  upon  the  record  enough 
to  show  affirmatively  that  error  was  commit- 
ted at  the  trial. 

rs,  8]  The  speciScatlon  filed  by  the  plain- 
tiff shows  eight  separate  contracts  of  vary- 
ing amounts ;  each  bearing  a  number  and 
aggregating  $364.  Construing  the  bill  of  ex- 
ceptions most  strongly  against  the  defendant, 
as  under  our  rule  we  are  bound  to  do,  it 
fairly  appears  therefrom  that,  while  these 
several  contracts  were  in  the  form  of  written 
orders,  the  court  found  the  fact  to  be  that 
they  were  either  lost  or  destroyed  by  a  fire. 
To  this  finding  the  defendant  excepted.  But 
the  evidence  Is  not  before  us,  and  we  must 
assume  that  the  finding  was  snfflciently  sup- 
IK>rted  thereby. 

The  plaintiff  was  allowed  to  show,  In  efTect, 
that  it  completed  and  shipped  the  monuments 
In  question,  and  that  they  were  not  paid  for. 
This  was  objected  to  on  the  ground  that  the 
contracts  were  not  produced,  and  that  the 
terms  thereof  did  not  appear.  But  the  con- 
tracts were  lost  or  destroyed,  and  the  claim 
of  the  defendant  that  the  terms  thereof  liad 
not  been  sufficiently  shown  to  admit  this  tes- 
timony Is  not  borne  out  by.  the  record.  For 
aught  that  appears,  all  the  particulars  of  the 
contracts  had  been  shown.  This  ruling  was 
without  error. 

[7]  The  defendant  excepted  to  the  admis- 
sion of  evidence  showing  that  these  contracts 
were  assigned  to  different  creditors,  as  here- 
inbefore stated.  It  was  argued,  as  it  now  Is, 
that  the  voluntary  dissolution  effected  by  fil- 
ing the  sworn  statement  above  referred  to 
made  this  evidence  wholly  Immaterial :  that 
the  writ  or  declaration  should  hhve  shown 
such  assignments  In  order  to  make  evidence 
thereof  admissible;  and  that  the  evidence 
did  not  tend  to  support  the  Issues  or  any  of 
them.  The  first  and  second  of  these  claims 
have  already  been  disposed  of.  A  considera- 
tion of  the  third  discloses  a  condition  some- 
what unusual. 

After  the  sworn  statement  had  been  filed 
the  defendant  filed  an  additional  plea  pur- 
porting to  set  forth  that  fact  in  bar.  An  ex- 
amination of  the  plea,  however,  shows  that 
the  pleader  did  not  set  forth  the  facts  neces- 
sary to  make  a  good  statement  under  P.  S. 
772,  but  alleged  that  the  corporation  "became 
and  was  voluntarily  dissolved"  under  that 
section,  and  that  "the  statement  of  said  plain- 
tiff for  snch  disaolution"  was  duly  filed.  But 
the  contents  of  such  statement  are  not  set 
forth  or  that  it  was  executed  and  verified  as 
92A.-62 


required.  And  the  plea  further  alleges  that 
the  plaintiff  "no  longer  exists  for  any  pur- 
pose, but,  on  the  contrary,  is  dead  for  any 
and  all  purposes  whatsoever,  and  cannot 
further  maintain  this  action  for  its  own  ben- 
efit or  the  benefit  of  any  other  corporation 
or  person  or  persons  whomsoever." 

Instead  of  demurring,  the  plaintiff  replied 
a  precludl  non  because  the  plaintiff  "did  not 
*  •  •  become  and  be  voluntarily  dissolved," 
and  alleging  that: 

"The  plaintiff  denies  that  it  no  longer  exists 
for  any  purpose,  that  it  la  dead  for  any  and  all 
'  pnrposes,  and  cannot  further  maintain  this  ac- 
tion for  its  own  benefit  or  the  benefit  of  any 
other  corporation  or  person  or  persons  whom- 
soever. And  this  it  (the  said  plaintiff)  prays 
may  be  Inquired  of  by  the  country." 

We  thus  have,  not  an  issue  of  fact,  but  an 
Issue  of  law  Joined  to  the  country.  For  the 
effect  of  filing  the  sworu  statement,  assuming 
Its  legal  snfllclency.  was  a  question  of  law. 
It  appears,  however,  from  the  record,  that 
this  was  treated  as  a  proper  issue,  for  the 
evidence  was  received  In  regular  course,  and 
special  verdicts  submitted  as  above  stated. 
The  defendant  did  not  object  to  this;  nor 
did  It  predicate  its  objection  to  the  evidence 
of  the  assignments  upon  any  specific  refer- 
ence to  these  pleadings.  In  these  circum- 
stances, the  exception  Is  unavailing.  The 
facts  involved,  not  being  admitted,  had  to  be 
found,  and  the  defendant  did  not  object  to 
their  being  submitted  to  the  Jury. 

[•]  The  defendant  also  excepted  to  the 
admission  of  parol  evidence  of  these  assign- 
ments. It  appeared  that  some  of  the  assign- 
ments referred  to  In  the  evidence  were  in 
writing,  and  these  were  in  court  and  used 
as  evidence.  Whether  or  not  the  others  were 
in  writing  does  not  appear.  As  the  record 
stands,  we  must  assume,  in  support  of  the 
ruling,  that  they  were  not  in  writing,  or,  If 
in  writing,  were  lost  or  destroyed. 

[9]  An  unnamed  witness  was  allowed  to 
testify  that  he  claimed  that  the  amount  due 
from  the  defendant  was  $364,  to  which  the 
defendant  excepted.  It  is  probable  that  this 
witness  was  an  officer  or  employe  of  the  plain- 
tiff, and  we  so  assume.  The  objection  to 
this  evidence  was  generaL  It  is  now  claimed 
that  the  evidence  was  inadmissible  because 
it  was  a  statement  of  the  aggregate  sum  due 
from  the  defendant  and  not  the  amount  due 
each  assignee.  This  claim  was  not  made 
below,  and  so  is  not  available  here. 

[10]  Subject  to  exception,  one  Learned  was 
allowed  to  testify  that  in  certain  stated  cir- 
cumstances a  monument  would  be  apt  to  de- 
velop a  streak.  It  la  now  asserted  that  this 
was  allowing  a  witness  to  give  an  opinion 
without  qualifying  him  therefor.  But  the 
objection  was  without  stated  grounds,  and 
was  to  the  evidence  and  not  to  the  witness. 
The  exception  argued  is  therefore  unavailing. 
WatrisS  V.  Trendall,  74  Vt  54,  52  Atl.  118 ; 
Parker  v.  HcKannon  Bros.  &  Co.,  76  Vt  OG, 
56  Atl.  536 :  Comstock's  Adm'r  t.  Jacobs.  86 
Vt  182,  81  AtL  668. 


Digitized  by 


978 


92  ATLANTIC  EEPORTEB 


[11]  John  Kearney  was  allowed  to  testify 
that  he  advanced  money  and  took  assign- 
ments of  certain  contracts,  and  that  the  plain- 
tlfF  made  the  assignments.  The  objection  to 
this  testimony  was  put  upon  the  ground  that 
the  by-laws  of  the  corporation  required  as- 
signments to  be  made  by  the  president  with 
the  approval  of  the  dtrectors.  The  ruling 
admitting  the  evidence  was  without  apparent 
error.  The  by-laws  are  not  referred  to  or 
furnished  us,  so  we  cannot  say  that  the  ob- 
jection was  well  founded. 

[12]  A  defective  monument  was  furnished 
by  the  plaintifT  and  erected  for  one  Walker. 
It  appeared  that  both  this  man  and  his  wife 
had  deceased.  The  plaintiff  made  a  settle- 
ment of  the  claim  growing  out  of  this  defect 
with  one  Marion  Walker,  who,  we  understand 
from  the  exceptions,  represented  the  Walker 
ftirally,  and  who  was  the  person  claiming 
damages  on  account  of  the  defect.  The  de- 
fendant objected  to  all  evidence  tending  to 
prove  this  settlement.  The  evidence  was  ad- 
mitted, however,  upon  the  ground  that  cer- 
tain correspondence  put  Into  the  case  by  the 
defendant  opened  the  door  for  It  The  cor- 
respondence referred  to  is  not  before  as,  and 
thereforti  we  cannot  say  that  title  ruUng  was 
wrong. 

[13]  Some  other  ezc^tiong  vrete  saved  by 
the  defendant,  but  they  are  without  merit 
and  too  unimportant  to  requin  constderatton. 
In  some  Instances  these  exceptions  relate  to 
exhibits,  and  the  exblblta  have  not  been  fur- 
nished ns ;  tn  ottier  Instances  the  objections 
made  are  too  goieral  to  raise  any  question. 

[14]  We  find  no  error  In  the  argument  com- 
plained of,  and  are  unable  to  review  the 
points  raised  by  exceptions  to  the  charge,  be- 
cause a  copy  of  the  charge  la  not  famished 
us. 

Judgment  i^rmed. 


STATE  V.  BIOELOW. 

(Supreme  Court  of  Vermont  Caledonia. 
Jan.  23. 

Adttltebt  (S  1*)  —  pEBSons  PuniSHABLB  — 

Statute, 

Under  P.  S.  5881,  maldog  adultery  ponlsh- 
able,  and  not  defining  the  offense,  except  by 
referring  to  it  by  name,  construed  with  refer- 
ence to  the  common-law  offense,  and  with  ref- 
erence to  section  5SS2,  making  it  adultery  for 
an  unmarried  woman  to  commit  an  act  with  a 
married  man  which  would  be  adultery  If  she 
were  married,  a  single  man  who  lias  unlawful 
intercourse  with  a  married  woman  is  guilty  of 
adultery. 

[Ed.  Note.— For  other  eases,  aee  Adultery, 
Cent  Dig.  Si  1-4;  Dec  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Adultery.] 

Exceptions  from  Caledonia  Count7  Oourt; 
Frank  L.  Fish,  Judge. 

Bert  Bigelow  wag  convicted  of  adultery, 
and  his  motion  for  arrest  of  judgment  was 


overruled,  and  he  excepts.  Exceptions  over- 
ruled. 

Ai^ed  before  POWERS,  O.  J.,  and  WAT- 
SON, TAYLOR,  SLACK,  and  HEALY,  JJ. 

N.  A.  Norton,  State's  Atty.,  of  Lydonvllie, 
for  the  State.  Joseph  Fairbanks,  of  St. 
Johnsbury.  for  respondent 

TAYLOR,  J.  This  Is  an  Information  for 
adultery.  The  respondent  pleaded  guilty, 
and  thereupon  moved  In  arrest  of  ju^ment 
on  the  ground  that  no  offense  is  charged  in 
the  Information.  The  motion  was  overruled, 
to  which  the  respondent  excepted.  Th«e 
was  judgment  and  soDtrace,  the  execution  of 
which  was  stayed,  and  the  cause  passed  to 
this  court 

The  information  charges,  with  proper  al- 
legations of  time  and  place,  that  the  re- 
spondent, a  single  man,  carnally  knew  one 
>  a  married  woman,  Uien  and  there 


having  a  lawful  nusband  living,  naming  blm, 
and  not  then  and  tliere  being  the  wife  of  the 
respondent,  and  that  he  did  ttwn  and  tliere 
commit  the  crime  of  adultery  with  the  said 
\  The  contention  of  the  respondent  Is 


that  a  single  man  wbo  has  lllMt  sexual  in- 
tercourse with  a  married  women  is  not  guilty 
of  adultery,  in  the  absence  of  a  statute  to 
tliat  effect.  This  claim  finds  support  among 
some  text-writers  and  in  tbe  decisions  of  a 
few  states  cited  in  respondent's  brief.  See 
Blsh.  on  Stat.  Crimes,  SS  665-GS7;  2  Green- 
leaf  on  Et.  f  48;  B^ublica  t.  Roberts,  1 
Yeates  (Pa.)  6;  Com.  v.  Lafferty,  6  Grat  (47 
Va.)  672;  Hunter  v.  U,  S.,  1  Pin.  (Wis.)  91, 
39  Am.  Dec.  277.  While  reference  to  the 
question  has  been  made  In  our  dedsiona,  it 
appears  never  before  to  have  been  squarely 
raised  In  this  state.  The  question  turns  upon 
the  dednitlon  of  the  term  "adultery,"  as  used 
in  P.  S.  5881,  upon  which  this  prosecution  is 
based.  This  statute  does  not  define  the  of- 
fense, but  punishes  what  was  known  as 
adultery  under  the  common  law,  referring  to 
it  by  name ;  so  we  must  look  to  that  source 
for  its  definition.  State  v.  Clark,  83  Vt  305, 
308,  75  Atl.  534,  Ann.  Cas.  1912A.  261. 

Adultery  was  a  private  wrong  at  the  com- 
mon law  as  it  existed  at  the  time  of  Its  adop- 
tion by  our  Legislature,  but  was  an  otXense 
against  the  ecclesiastical  law.  As  iuiown  to 
the  common  law,  as  distinguished  from  ec- 
clesiastical law,  adultery  consisted  of  sexual 
Intercourse  by  a  man,  married  or  single,  with 
a  married  woman,  not  his  wife.  The  circum- 
stance on  which  adultery  depended  at  com- 
mon law  was  the  possibility  of  introdudlns 
spurious  issue;  In  other  words,  its  tendency 
to  adulterate  the  Issue  of  an  innocent  hus- 
band and  turn  the  Inheritance  away  from 
his  own  blood  to  that  of  a  stranger.  1  R.  C. 
L.  633,  and  cases  cited.  At  the  same  time 
the  ecclesiastical  law  dealt  with  unlawful 
sexual  commerce  as  a  breach  of  the  mar- 
riage vow,  and  punished  only  the  married 
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party  for  adultery,  while  aa  to  the  unmar- 
ried [)erson  the  offense  was  fornication. 
Bashford  v.  Wells,  78  Kan.  295,  96  Pac.  663, 
18  L.  R.  A.  (N.  S.)  580,  16  Ann.  Gas.  SIO  and 
note.  The  latter  view  of  adultery  Is  em- 
bodied in  P.  8.  5882,  which  declares  that  a 
married  man  and  an  unmarried  woman,  who 
commit  an  act  which  would  be  adultery  if 
such  woman  were  married,  shall  each  be 
guilty  of  adultery.  State  T.  Clark,  supra. 
The  adoption  fn  1818  of  what  Is  now  P.  S. 
5882  as  an  amendment  of  the  statute  of  1797, 
which  made  adultery  an  indictable  offense, 
clearly  indicates  that  the  common-law,  and 
not  the  ecclesiastical,  meaning  of  the  term 
was  employed  In  the  original  statute,  for 
otherwise  ttie  amendment  would  have  been 
unnecessary. 

Consideration  of  the  oppoaiiis  theories  of 
adultery  at  common  law  and  In  the  ecclesias- 
tical courts  'makes  it  i^tparent  that  In  the 
former  there  was  no  reason  for  distinguish- 
ing between  a  married  and  a  idngle  man,  the 
partfcepB  being  a  married  woman ;  while  in 
tiie  latter  the  guilt  Inhered  in  the  breach  of 
th^  marriage  tow,  and  so  the  offense  could 
not  be  committed  by  an  unmarried  person, 
man  or  woman,  Bespondent's  counsel  argues 
that  the  amendment  of  1818  shows  that,  but 
for  that  statute  (now  P.  S.  S882),  an  nnmar- 
rled  particeps  would  not  be  guilty  of  adultery 
in  this  state.  The  argument  loses  Bight  of 
the  common-law  theory  ot  adultery.  The 
amendment  recognized  the  true  theory,  and 
extended  our  statute  so  as  to  include  what 
would  be  adnltery  by  ecdeslastfcal  law,  but 
in  no  way  restricted  the  common-law  deflnl- 
tlQn  of  the  term. 

It  remains  to  consider  whether,  under  the 
common-law  definition  of  adultery,  our  stat- 
ute makes  both  parties  to  the  act  guilty  of 
the  offense,  or  whether  ttie  fact  of  marriage 
on  the  part  of  the  man  is  material.  On  this 
quesUon  the  commou  law  furnishes  no  di- 
rect authority;  for,  as  we  have  seen,  adul- 
tery was  not  an  indictable  offense  at  com- 
mon law.  That  tbB  wrong  InTolved  the  man 
as  well  as  the  nn&lthful  wife  Is  perfectly 
apparrat  It  we  recur  to  the  source  from 
which  the  common-law  idea  of  adultery 
sprung,  we  shall  see  that  It  regarded  the 
man  and  woman  alike.  It  found  Its  root  in 
the  Mosaic  law  which  provided: 

"If  a  man  be  found  lying  with  a  woman  mar- 
ried to  a  husband,  then  they  Bhall  both  of  them 
die,  the  man  that  lay  with  the  woman  and  the 
woman."    Deut.  xxii,  22;  Lev.  xx,  10. 

The  common-law  idea  of  adultery  prevail- 
ed In  the  Mosaic  law,  for  by  the  latter  the 
man  was  condemned,  not  because  he  had  vio- 
lated his  matrimonial  tow,  but  "because  he 
bath  humbled  his  neighbor's  wife."  Deut 
xzil,  24. 

Turning  to  the  declslona  of  our  sister 


states,  that  have  made  adultery  ap  indictable 
offense  without  defining  the  term,  we  dis- 
cover a  well-defined  line  of  cleavage  between 
them.  In  the  Jurisdictions  holding  that  a 
single  man  is  not  guilty  of  adultery  for  sex- 
ual Intercourse  with  a  married  woman,  there 
is  either,  as  was  held  In  Rcspublica  v.  Rob- 
erta, supra,  a  compelling  uniform  practice,  or 
some  peculiar  language  of  the  statute,  or, 
what  is  more  often  the  case,  they  adopt  the 
ecclesiastical,  and  not  the  comm6n-law,  defi- 
nition of  adultery.  In  those  Jurisdictions 
which  adhere  to  the  common-law  definition, 
it  is  held  that  a  single  man  is  guilty  of 
adultery,  eTen  in  the  absence  of  any  express 
declaration  In  the  statnte.  State  t.  Wallace, 
9  N.  H.  616;  Smitfaerman  t.  State,  27  Ala. 
23;  State  t.  Pearce,  2  Black!  (Ind.)  318; 
State  T.  Connoway,  Tappan  (Ohio)  68;  note 
16  Ann.  Cas.  S14.  See  Hood  t.  State,  06  Ind. 
263,  26  Am.  B^.  21;  State  t.  Weatherby, 
43  Me.  258.  68  Am.  Dec.  50;  Com.  t.  Call,  21 
Pick.  (Masa)  609,  32  Am.  Dec.  284;  State  t. 
Lash.  16  N.  J.  Law,  880,  82  Am.  Dec.  397; 
1  R.  C.  L.  631. 

Having  adopted  the  common-law  definition 
of  adultery,  we  regard  It  aa  the  settled  law 
of  this  state  that  any  man,  married  or  single, 
having  Toluntary  sexual  intercourse  with  a 
married  woman,  not  his  wife,  is  guilty  of 
adultery  under  P.  S.  5881.  Stete  t.  Searle, 
66  Tt  616;  Stete  t.  Bisbee,  75  Vt.  293,  54 
Atl.  1081.  The  fact  that  the  question  has 
never  before  reached  this  court  Is  a  strong 
indication  that  the  profession  has  not  seri- 
ously doubted  the  view  we  now  adopt.  A 
uniform  practice  of  more  than  a  century, 
while  it  does. not  make  the  law,  as  said  in 
Respublica  v.  Roberts,  Is  strong  evidence  of 
what  the  law  is.  In  the  statute  as  amended 
in  1818  reference  is  made  to  the  parties  in 
a  way  to  indicate  an  intention  to  punish  the 
male  particeps  equally  with  the  woman ;  be- 
sides, although  ever  since  1797  a  single  man 
has  been  deemed  guilty  under  the  so-called 
"blanket  act,"  and  since  1818  a  single  woman 
having  sexual  intercourse  with  a  married 
man  has  been  deemed  guilty  of  adultery,  a 
single  man  having  sexual  intercourse  with  a 
married  woman  has  been  outside  the  pale  of 
the  law.  unless  the  Legislature  Intended  that 
both  parties  to  the  act  should  be  equally 
guilty  of  adultery.  Taken  together,  these 
facte  make  it  doubly  certain  that  under  the 
statute  in  que-stlon  marriage  on  the  part  of 
the  man  is  wholly  immaterial.  Our  conclu- 
sion Is  that  the  county  court  did  not  err  in 
overruling  the  respondent's  motion  in  arrest 
of  JudgmenL 

Judgment  that  there  is  no  error  in  the 
proceedings,  and  that  the  respondent  tekc 
nothing  by  his  exception.  Let  execution  be 
done. 
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MOOBE  T.  WOONSOCKET  STREET  RT.  CO. 
(No.  3684J 

(Supreme  Coort  of  Rhode  Island.    Feb.  16, 

1916.) 

1.  Appeal  and  Errob  (|  1056*)— Habmless 
Ehbob— Exclusion  of  Evidence. 

Exclusion  of  evidence  offered  by  plaintiff 
in  rebuttal  to  an  immaterial  fact  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  4187-4193,  4207;  Dec.  Big. 
i  1056.*] 

2.  Cabbiebs  (S  284*)— PAasENQEBa— Injxjbibs 
—Act  of  Thibd  Pebson. 

Where  a  street  car  came  to  a  fall  stop  be- 
fore plaintiff  attempted  to  alight,  and,  before 
Bhe  had  safely  alighted,  was  started  by  a  signal 
given  by  some  one  not  authorized  thereto  by  de- 
fendant, and  where  the  accident  could  not  bare 
been  prevented  after  such  signal  by  the  exercise 
of  due  diligence  on  the  part  of  the  conductor  or 
motorman,  defendant  was  not  liable. 
[Ed.  Note.— For  other  cases,  see  Carriers, 

3.  Appeal  and  Bbbob  (|  1002*)— Vebdici^ 
Conclusiveness. 

Where  the  evidence  wu  conflicting,  but  if 
believed  would  warrant  the  veidict,  It  will  not 
be  disturbed. 

[Ed.  Note.— For  other  easei,  Me  Appeal  and 
^r^^Cent  Dig.  H  3935-3937;  Dec.  Dig.  { 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Cliarles  G.  Mum- 
ford,  Jndge. 

Action  by  Catherine  Moore  against  the 
Woonsocket  Street  Railway  Company.  Ver- 
dict for  defendant,  motion  for  new  ti*ial  de- 
nied, and  plaintiff  excepts.  Exceptions  over- 
ruled, and  case  remitted  for  entry  of  Judg- 
ment on  the  verdict. 

Philip  S.  Knauer,  of  Providence,  and  John 
J.  Mee,  of  Woonsocket  (Walter  J.  Ladd,  of 
Providence,  of  counsel),  for  plaintiff.  John 
J.  Heffernan  and  James  H.  Rickard,  Jr., 
both  of  Woonsocket,  for  defendant. 


PER  CURIAM.  This  Is  an  action  of  tres- 
pass on  the  case  In  which  the  plaiotifC  seeks 
to  recover  damages  for  certain  injuries  which 
she  alleges  she  received  by  reason  of  the 
negligence  of  the  defendant's  servants  while 
she  was  a  passenger  on  one  of  its  cars. 
The  accident  occurred  In  the  early  evening 
of  July  9,  1904,  on  Social  street  in  the 
city  of  Woonsocket  The  case  was  tried 
early  in  October,  1905,  and  a  verdict  was 
rendered  In  favor  of  the  defendant.  In 
due  time  the  plaintiff  moved  for  a  new 
trial,  whtdi  motion,  after  hearing,  was  de- 
nied by  the  Justice  presiding  at  the  trial. 
The  plaintiff  has  properly  brought  her  bill 
of  exceptions  to  this  court  It  contains  four 
exceptions,  the  first  relating  to  the  admis- 
sion, uid  the  second  to  the  exclusion,  of  oer- 
tain  testimony;  the  third,  to  a  certain  por- 
tion of  the  charge  of  the  court  to  the  Jury ; 
and  the  fourth  to  the  denial  of  a  motion  for 


new  trial.  At  the  bearing  before  Oils  court 
the  first  exception  was  abandoned. 

[1]  The  second  exception  was  taken  to  the 
ecclusion  by  the  court  of  the  time-table  of 
the  defendant  company  as  published  Jnly 
8,  1804.  In  the  E^venlng  Call,  a  newspaper 
published  in  Woonsocket  The  plaintiff  was 
the  first  witness,  and,  In  answer  to  ques- 
tions of  her  counsel,  had  testified  that  the 
North  Main  street  car  had  left  the  Main 
street  switch  at  "7:80,"  and  that  the  next 
such  car  wonld  go  at  "half  past  eight"  (Tr. 
p.  54.)  In  the  cross-examination  of  certain 
witnesses  for  the  defendant  they  had  testified 
that  the  North  Main  street  cars  regularly 
left  the  Main  street  switch  at  'Quarter  of 
the  hour.**  They  also  testified  that  a  North 
Main  street  car  was  on  the  switch  at  a  quar- 
ter of  eight  The  newspaper  was  offered  In 
rebuttal  for  the  sole  purpose  of  contradict- 
ing these  witnesses  by  showing  that  the 
North  Main  street  cars  were  advertised  to 
leave  the  Main  street  switch  once  an  hour 
on  the  half  hour.  The  court  excluded  the 
advertisement  because  It  was  not  duly  aif- 
thenticated.  The  running  time  of  the  North 
Main  street  cars  was  not  a  fact  relevant  to 
the  issues  of  the  case,  as  the  plaintiff  did 
not  that  evening  take  or  attempt  to  take  a 
North  Main  street  car,  and  as  also  such  a 
car  was  not  in  any  way  Involved  in  or  con- 
nected with  the  accident.  The  contradiction 
was  as  to  an  immaterial  fact  Moreover,  the 
plaintiff,  by  the  witness  James  H.  Dnggan, 
a  former  employe  of  the  defendant,  after- 
wards offered  evidence  In  rebuttal  that  said 
North  Main  street  cars  left  the  Main  street 
switch  on  the  half  hour  <mly.  It  Is  difficult 
to  see  therefore  how  she  was  In  any  event 
at  all  Injured,  by  the  exclusion  of  this  ad- 
vertisement. The  exception  is  overruled. 

[2]  The  third  exception  was  taken  to  the 
following  Instruction  given  the  Jury  by  the 
court  on  request  of  defendant: 

"If  the  jury  find  that  the  car  np<m  which  the 
plaintiff  was  riding  on  July  9,  A.  D.  1904,  came 
to  a  full  stop  before  the  plaintiff  attempted  to 
alight  therefrom,  and  before  she  had  fnll;^  alight- 
ed was  started  from  a  slgiial  to  start  being  giv- 
en by  some  person  not  authorized  by  the  defend- 
ant to  give  such  signal,  and  if  the  jury  further 
find  thnt  the  accident  which  happened  to  the 
plaintiff  could  not  have  been  prevented  after  the 
giving  of  such  an  nsanthorized  signal  by  the 
exercise  of  due  diligence  on  the  part  of  the  con- 
ductor or  motorman  in  charge  of  said  car,  then 
the  verdict  most  be  for  the  defendant" 

The  case  of  Henry  Moore,  the  husband  of 
the  present  plaintiff,  against  this  defendant 
for  damages  accruing  to  him  as  a  resnlt  of 
the  accident  on  account  of  which  she  now 
sues  was  before  this  court  and  a  new  trial 
thereof  was  granted  February  2,  1909,  as  ap- 
pears In  27  R.  I.  450,  63  Atl.  313,  114  Am. 
St  Rep.  69.  In  the  trial  of  that  case  the 
court  refused  to  charge  what  was  In  all  es- 
sential particulars  the  Identical  Instruction 
atiove  referred  to  given  In  the  present  case. 
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The  KfBMl  was  held  to  be  error.  We  think 
there  was  eTldence  In  tiie  present  case  which 
afforded  a  proper  basla  for  aoch  Instmctlon. 
The  third  exception  Is  orerrnled. 

[9G  The  fourth  exception  was  to  the  denial 
of  the  motion  for  a  new  trial.  The  testi- 
mony as  to  how  the  accident  happened  was 
sharply  conflicting;  bnt  there  was  an  abun- 
dance of  testimony  which,  If  beilered,  would 
warrant  the  verdict  In  favor  of  the  defend- 
ant Besides  this,  In  mimeronB  cases  this 
court  has  held  that  it  will  not  disturb  the 
decision  of  the  Justice  presiding  at  the  trial 
In  upholding  a  verdict  unless  he  la  found  to 
be  clearly  in  error  In  so  doing.  In  this  case 
we  find  no  snch  errra.  The  exception  Is 
overmled. 

The  plaintiff's  exceptions  therefore  are  all 
OTerrnled,  and  the  case  Is  remitted  to  the  su- 
perior court  for  entry  of  Judgment  on  the 
verdict 


BALICEB  V.  BASTMAN.    (No.  4m.) 

(Sopreme  Court  of  Rhode  Island.    Feb.  16, 
1915.) 

1.  Appeal  and  Bbbob  (j  1015*)— Review- 
Motion  FOB  New  Tbial. 

Where  it  does  not  clearly  appear  that  the 
action  of  the  trial  justice  was  erroneous  from 
the  transcript  of  the  testimony,  the  rescript  of 
the  justice,  and  the  ar^nments  of  connsel  orally 
and  by  brief,  bfs  decision  In  granting  a  new 
trial  will  be  upheld. 

[Ed.  Note.— For  other  csBes,  see  Appeal  and 
Error.  Cent.  Dig.  |8  4187-4193,  4207;  Dec. 
Dig.  §  1016.»] 

2.  Appeal  and  Eebob  ({  716*)  —  Review  — 
MonoiT  FOB  New  Trial  —  Statement  of 
Tbial  Justice. 

Where  the  record  does  not  contain  the 
oral  statement  made  by  the  justice  at  the  time 
of  granting  a  neW  trial,  giving  his  reasons  for 
doing  so,  such  statement  cannot  be  considered 
on  appeal. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  2966;  Dec.  Dig.  i  716.*] 
8.  Appeal  and  Ebbob  (?  938*)  —  Review — 

Motion  fob  New  Tbial. 

The  presumption  from  the  Rranting  a  new 
trial  is  that  the  justice  believed  that  the  ver- 
dict failed  to  do  substantial  justice;  and  since 
the  use  of  express  language  to  that  effect  by 
the  justice  constrains  the  court  on  appeal  to 
sustain  his  ruling,  unless  clearly  erroneous,  the 
presumption  from  the  mere  fact  of  ruling  has 
tbe  sami!  effect 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3425.  3426.  3772-^776; 
Dec.  Dig.  g  033."] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Elmer  J.  Rath- 
bun,  Judge. 

Action  by  Simon  Ballcer  against  Rose  Car- 
raer  Eastman.  There  was  verdict  for  de- 
fendant, and  plaintiff's  motion  for  new  trial 
was  granted,  and  defendant  excepts.  Excep- 
tion overmled,  and  case  remanded. 

Irving  Champlin  and  James  Harris  boUi 
of  Providence,  for  plaintiff.  Thomas  A.  Car- 
roll and  Walter  P.  Suesman,  both  of  Provi- 
dence, for  defendant 


PEB  CUBIAH.  The  defendant  In  the  sum- 
mer of  1812  employed  the  plaintiff  **for  44 
weeks,  as  cutter  and  fitter  In  the  busy  season, 
and  during  the  dull  season  to  do  anything 
necessary  in  tbe  tailor  room,  at  a  salary  of 
$40  per  week,  commencing  September  4, 
1912."  On  March  17, 1913,  the  defendant  dis- 
charged the  plaintiff  from  her  employment 
on  the  ground  of  Incompetency.  On  April 
22, 1913,  she  commenced  this  action  to  recover 
damages  for  the  breach  of  said  contract. 
Tbe  case  was  tried  March  31  and  April  1, 
1814,  and  the  jui^  returned  a  verdict  for  the 
defendant  Thereupon  the  plaintiff  filed  a 
motion  for  a  new  trial,  which  was  heard  and 
granted  on  April  18,  1914.  The  case  is  before 
this  court  on  the  defendant's  bill  of  excep- 
tions ;  the  only  exception  being  to  the  grant- 
ing of  plaintiff's  motion  for  a  new  trial. 

[1-3]  As  has  been  pointed  out  In  a  number 
of  cases  recently  decided  by  this  court,  the 
precise  question  presented  in  passing  upon 
the  decision  of  a  justice  in  either  granting  or 
denying  a  motion  for  a  new  trial  is  whether 
or  not  the  justice  In  Ms  action  on  such  mo- 
tion has  erred.  The  rule  adopted  in  such 
cases  by  this  court  Is  that  If  after  carefully 
examining  and  considering  the  transcript  of 
testimony  and  the  rescript  of  the  justice,  if 
any,  in  announcing  his  decision  and  the  argu- 
ments of  counsel,  orally  and  by  brief,  we  are 
unable  to  say  that  his  action  on  the  motion 
was  clearly  erroneous,  his  decision  will  be  op- 
held.  There  Is  no  rescript  In  the  present  case 
to  furnish  us  with  tbe  grounds  for  his  de- 
cision. The  defendant's  counsel  in  their 
brief  allege  that  the  justice,  at  the  time  when 
he  granted  the  motion,  made  an  oral  state- 
ment of  his  reason  for  so  doing,  and  give 
considerable  attention  to  such  alleged  state- 
ment As  no  such  statement  Is  contained  in 
the  record,  it  and  the  argument  based  there- 
on will  not  be  considered  by  this  court. 
While  a  re.scrlpt  might  be  of  assistance  In 
passing  upon  the  ruling  of  the  Justice,  Its  ab- 
sence raises  no  presumption  of  error  on  his 
part  On  the  contrary,  we  think  the  reasona- 
ble presumption  arising  from  the  decision  it- 
self is  that  the  justice,  in  making  it,  was  of 
the  opinl(Hi  that  the  verdict  in  the  case  fail- 
ed to  administer  substantial  Justice.  When 
a  judge  has  expressly  stated  that,  as  the  rea- 
son for  granting  a  new  trial,  this  court  has 
declined  to  disturb  this  exercise  of  his  au- 
thority, unless  bis  conclusion  has  clearly  ap- 
peared to  be  erroneous.  Noland  v.  R.  I.  Co., 
30  R.  I.  246,  74  Atl.  914.  But  the  use  of  that 
language  does  not  in  any  way  point  out  why 
the  judge  has  concluded  that  "the  verdict 
falls  to  administer  substantial  Justice."  in 
either  case,  whether  he  uses  the  language 
Just  quoted  or  simply  grants  the  motion  with- 
ont  stating  any  reasons  therefor,  this  court, 
in  reviewing  his  action.  Is  compelled  to  rely 
chiefly  upon  a  careful  examination  and  con- 
sideration of  the  transcript  of  testimony  and 
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the  other  evidence,  If  any.  In  order  to  deter- 
mine whether  or  not  he  U  in  error.  We  have 
given  such  examination  and  consideration  of 
the  evidence  in  this  case  and  of  the  ailment 
of  counsel;  and,  as  we  do  not  find  that  it 
clearly  appears  that  the  decision  of  the  Jus- 
tice In  granting  the  motion  for  a  new  trial 
was  erroneoua,  the  defendant's  exception 
thereto  Is  overruled. 

The  case  Is  rranltted  to  the  superior  court 
for  a  new  trlaL 


CHAMPLIN  V.  PROBATE  COURT  OF  EXE- 
TER.  (No.  22&) 

(Supreme  Court  of  Rhode  Island.   Feb.  9, 
1916.) 

1.  Cebtiobahi  (S  33*)— Right  of  Rbvibw— 
Pbbsonb  Entitled. 

Ab  one  who  opposed  sppolotment  of  a 
guardian  for  bia  father,  as  a  ependtbrift,  could 
not  appeal  from  tbe  decree  of  appointment,  not 
being  "aggrieved"  thereby,  bo  be  cannot  per- 
sonally petition  for  certiorari  to  quash  it  as  in- 
valid. 

[Ed.  Note.— For  other  eases,  see  Certioraii, 
Cent.  Dig.  8  44;  Dec.  Dig.  {  33.*] 

2.  Cebtiobabi  a  42*)  — PEnnoH  bt-  Nbxt 
FBiBCtD— Allegations. 

As  a  person  of  full  age,  for  whom,  as  a 
spendthrift,  a  guardian  has  been  appointed,  un- 
less, contrary  to  presumption,  incapable  of  act- 
ing for  himself,  properly  appeals  from,  or  peti- 
tions for  certiorari  to  Quasb,  tbe  decree  of  ap- 
pointment, in  bis  own  person,  such  a  petition, 
by  next  friend,  ^ould  allege  such  disability. 

lEd.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  SI  64-78.  n-^toTsL-ai,  87;  Dec. 
Dig.  i  4^*] 

3.  Gektiobau  Q  88*)— Right  or  Rkvuw— 
Intebmeddleb. 

One  petitioning,  as  next  friend,  for  cei^ 
tiorari  to  guasb  a  decree,  appointing  a  guardian 
for  another  as  a  spendthrift,  is  to  be  considered 
an  intermeddler,  not  entitled  to  a  bearing;  the 
ward  appearing  and  testifying,  without  contradic- 
tion, that  tbe  certiorari  proceeding  was  com- 
menced without  bis  knowledKe  or  authority,  and 
that  he  does  not  desire  its  further  prosecution. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  |  44;  Dec.  Dig-  S  33.*] 

Petition  by  Zacbarlah  T.  ChaiupUn,  pro 
ami,  against  the  Probate  Court  of  Exeter,  for 
writ  of  certiorari.   Denied  and  dismissed. 

Edward  M.  Sullivan  and  Francis  E.  Sul- 
livan, both  of  Providence,  for  plaintiff.  A, 
B.  Grafts,  of  Provldoice,  for  respondent 

BAKER,  J.  Tbia  is  a  petition  for  a  writ 
of  certiorari  sought  to  be  issued  for  the  pur- 
pose of  quashing  a  certain  decree  of  the  court 
of  probate  of  the  town  of  Exeter,  in  the  coun- 
ty of  Washington,  in  this  state,  entered  May 
6,  1901,  whereby  Eben  Slocum,  of  said  Exe- 
ter, was  appointed  guardian  of  the  person 
and  estate  of  said  Zacbarlah  T,  Cbamplin, 
of  said  Exeter,  a  person  of  full  age,  but  rep- 
resented to  be  wanting  In  discretion  in  the 
management  of  his  estate,  and  liable  to 
bring  himself  to  want  and  to  render  biuiself 
a  charge  upon  said  town.  Tbe  allegations 
of  the  present  petition  are  tliat  said  decree 


Is  defective  and  Invalid  In  that  It  does  not 
show  the  finding  of  the  facts  necessary  to  en- 
title the  court  to  enter  such  decree.  Service 
of  the  citation  issued  on  tbe  pending  peti- 
tion was  made  upon  said  Eben  Slocum  and 
the  probate  clerk  of  said  probate  court 
Eben  Slocum  has  ai^>eared  and  "contends 
that  the  i>etltloner  Is  not  ^titled  to  be 
heard,"  and  that  "this  petition  was  brought 
against  the  will  and  wishes  of  the  ward 
Zacbarlah  T.  Champlin."  The  petition  In 
this  case  is  brought  by  "George  H.  ChampUn, 
*  *  *  as  son  and  next  friend  of  Zacharlah 
T.  Champlin  a  person  of  full  age,  •  •  •  •» 
and  Is  signed  "Geoi^e  H.  Champlin."  In 
other  words,  It  is  not  the  petition  of  Zacba- 
rlah T.  Champlin,  and  does  not  purport  so 
to  be,  except  In  the  caption.  Unless  this  de- 
fect is  only  a  formal  one,  and  thus  amend- 
able, tbe  petition  has  no  standing  In  court. 

[1  ]  The  record  produced  shows  that  George 
II.  Champlin  appeared  before  said  court  of 
probate  and  opposed  the  appointment  of  said 
Eben  Slocum  as  guardian ;  yet  he  oould  not 
have  taken  an  appeal  from  said  decree  be- 
cause not  "aggrieved"  thereby.  Hadfield  v. 
Cushlng,  36  R.  I.  300,  86  Atl.  807,  and  cases 
cited.  For  a  like  reason  he  Is  not  entitled 
personally  to  seek  for  a  writ  of  certiorari  In 
the  present  case.   4  Ency.  Pi.  &  Pr.  167. 

[2]  But  there  Is  nothing  In  the  record 
which  shows  incapacity  on  the  part  of  Zacb- 
arlah T.  Champlin  to  file  in  his  own  proper 
person  a  petition  for  a  writ  of  certiorari. 
It  is  true  that  this  court  has  held  that,  when 
a  guardian  has  been  duly  appointed,  an  ac- 
tion at  law  In  behalf  of  tbe  ward  should  be 
brought  In  the  name  of  the  ward  by  hia 
guardian.  Hamilton  v.  CTolwell.  10  R.  I.  39; 
Williams  V.  Smith,  28  R.  I-  125,  66  Atl.  63 : 
Taylor  v.  Superior  Court,  30  R.  I.  200,  74  Atl, 
4S2 ;  Id.,  30  R.  I.  660,  76  AU.  644.  And  this 
no  doubt  applies  to  spendthrifts  as  well  as 
to  lunatics.  But  there  is  an  obvious  dis- 
tinction twtween  lunatics  and  spendthrifts  in 
respect  of  mental  capacity.  The  terms  "In- 
natlc,  idiot  or  person  of  unsound  mind,"  used 
in  the  statute  In  their  natural  and  ordinary 
use,  indicate  a  condition  of  mental  disability 
and  Incapacity.  In  the  case  of  spendthrifts 
there  Is  no  necessary  implication  of  natural 
or  mental  incapacity.  Manson  t.  Feltcm,  13 
Pick.  (Mass.)  206,  210.  A  person  of  fuU  age, 
placed  under  guardianship  by  a  probate  court 
"from  a  want  of  discretion  In  managing  his 
estate,"  has  a  right  to  appeal  from  the  decree 
of  such  court,  and  he  can  take  it  in  his  own 
proper  person.  And  for  a  somewhat  similar 
reason,  although  having  taken  no  appeal, 
when  he  directly  attacks  the  validity  of  a  de- 
cree appointing  such  guardian  by  a  writ  of 
certiorari,  be  may  proceed  in  his  own  proper 
I>crsun.  The  question  Involved  is  his  capaci- 
ty to  manage  his  own  affairs.  A  person  of 
full  age  is  presumed  to  have  such  capacity 
until  by  a  valid  legal  judgment  or  decree  it 
is  determined  otherwise.   This  court  has  rec- 
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ognized  a  petition  by  a.  flpendtiirlft  In  his 
own  peiBon  as  the  proper  mode  of  procedure 
In  cases  of  this  kind.  Pratt  t.  Conrt  of  FrtK 
bate  of  Pawtncket.  22  R.  I.  596,  48  Atl.  943, 
Bennett  t.  Randall.  28  R.  I.  360,  67  Atl.  625. 

125  Am.  St  Rep.  743,  and  Brown  v.  Probate 
Conrt  of  Warwick,  28  R,  I.  870.  67  Atl.  527. 

126  Am.  St  R^  747,  were  all  cases  asking 
for  the  writ  of  certiorari  for  quashlngr  a 
decree  of  a  court  of  probate  appointing  a 
guardian  over  a  spendthrift  and  In  each  case 
Inspection  of  the  papers  shows  that  the  peti- 
tion was  brought  by  the  ward  in  his  own 
proper  person.  It  is  conceivable  that  there 
may  be  per8<His  of  full  age  Incapable  of  act- 
ing for  themselTes,  though  neither  idiots 
nor  lunatics,  and  that  in  consequence  It  may 
be  necessary  for  them  to  sue  either  by 
guardian  or  next  friend.  Danlell's  Chancery 
Pi.  &  Pr.  vol.  1,  *86,  and  cases  under  note  1. 
When  the  claim  and  interest  of  the  guardian 
Is  adverse  to  that  of  bis  ward,  as  In  a  pro- 
ceedlng  of  this  character,  then,  if  the  ward 
needs  to  be  represented  by  anoUier  person,  it 
would  naturally  be  by  a  next  friend.  In 
such  case  the  disability  of  the  person  in 
whose  name  the  petition  Is  brought  must  be 
alleged.  14  Ency.  PI.  &  Pr.  1051.  The  pres- 
ent petition  Is  at  least  formally  defective  In 
that  respect 

[3]  But  even  If  It  be  assumed  that  all  the 
defects  of  the  petition  In  the  present  pro- 
ceeding are  formal  and  amendable,  neverthe- 
less the  petition  Is  not  entitled  to  a  hearing 
if  the  person  representing  himself  to  be  the 
next  friend  is  simply  an  Intermeddler.  Said 
Zacharlah  T.  Champlin  has  appeared  before 
this  court  and  has  been  examined  as  a  wit- 
ness, and  has  testified,  wlthont  contradiction, 
that  the  present  proceeding  was  commenced 
without  his  knowledge  or  authority,  and  has 
also  stated  that  he  does  not  desire  Its  further 
prosecution.  In  these  circumstances  Qeorge 
H.  Champlin  appears  in  this  proceeding  as  an 
Intermeddler,  and  therefore  we  deem  It  ud- 
necessary  to  further  consider  the  petition. 

It  Is  denied  and  dismissed. 


DB  SOUZA  T.  DB  SOUZA.   (No.  2455.) 

(Snpreme  Court  of  Rhode  Island.  May  24, 
1899.) 

DivoBoa  (I  165*)  —  Vacation  of  I^csse  — 
GaoTJKns— Fbaud. 

A  decree  of  divorce  will  be  vacated  for  the 
fraud  of  the  successfnl  party  making  a  false 
statement  In  the  petition  for  divorce  as  to  his 
being  an  inhabitant  of  the  state  and  a  false 
statement  in  his  affidavit  as  to  the  residence  of 
bis  wile,  thereby  avoiding  personal  service  on 
her. 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  &(  533-542,  646,  648;  Dec  Dig.  S 
165*] 

Petition  tielorma  De  Souza  against 
Marcelino  Oe  Souza  to  vacate  a  dlvwoe  de- 
cree.  Petition  granted. 


Argued  before  MATTBSON,  a  3.,  and 
STINBS8  and  TILUNOHAST,  3 J. 

PBB  OTJRIAM.  The  evidence  shows  that 
the  respondent  at  the  time  of  filing  the  peti- 
tion for  divorce,  the  decree  In  which  it  is 
the  purpose  of  the  present  petition  to  set 
aside,  was  not  a  domiciled  inhabitant  of  this 
state,  but  a  resident  of  Boston,  Mass.,  that 
his  affidavit  on  the  petition  as  to  the  resi- 
dence of  Ills  wife  mis  false,  and  that  he  must 
have  known  of  Its  faisl^  when  it  was  made. 

The  petition  la  granted,  and  the  decree  of 
divorce  Is  vacated. 


JOHNSTON  V.  JOHNSTON.    (No.  4796.) 

(Snpreme  Court  of  Rhode  Island.  Feb.  10, 
1916.) 

1.  DiVOBOE  (I  165*)  —  VACATlNa  Decbkb  — 
COUBTS— JUBISOICnON. 

Under  Court  and  Practice  Act  1905,  p.  8, 

J 9,  giving  the  saperlor  court  exclusive  original 
uriadiction  of  suits  in  equity  and  ail  petitions 
for  divorce,  a  petition  to  vacate  a  divorce  de- 
cree for  fraad  practiced  on  the  court  by  the 
party  obtaining  the  decree  presented  more  than 
six  months  after  the  decree  is  an  independent 
action  within  the  jurisdiction  of  the  sujierior 
court  granting  the  decree. 

[Ed.  Notftr-For  other  cases,  see  Divorce, 
Cent  Dig.  H  6S8-S42,  546)  548;  Dec.  Dig.  1 
165.*]  , 

2.  EHvoBOB  (I  177*)  —  Petition  to  Vacate 
Decbee  —  denial  —  Refusai.  —  "Civil 
Action." 

Denial  by  the  superior  court  of  a  i>etition 
to  vacate  a  divorce  decree  for  fraud  on  tlie 
court  is  a  ruling  in  a  "civil  action,"  within 
Gen.  Laws  1909,  c.  298,  §  8,  authorizing  any 
party  to  a  civil  action  aggrieved  by  a  decision 
to  except  thereto,  and  the  supreme  court  has 
jurisdiction  to  entertain  a  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  S  563 ;  Dec.  Dig.  S  177.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Civil  Action.] 

Petition  by  Herbert  L.  Johnsttm  against 
Marie  L.  Johnston  to  vacate  a  decree  of  dl- 
Toroe  In  a  salt  by  Marie  I*  Johnston.  The 
court  dismissed  the  petition,  and  petitioner 
filed  a  bill  of  exceptltHis.  Motion  to  dismiss 
the  bill  of  exceptions  denied  and  dismissed, 
and  cause  ordered  for  hearing  on  the  bill  of 
exceptions. 

Oreen,  Hinckley  &  Allen,  of  Providence 
(Theodore  Francis  Green  and  Chauncey  E. 
Wheeler,  both  of  Providence  of  counsel),  for 
petitioner.  Josq;)ta  0.  Cawl^»  ot  Providence, 
for  respondent. 

PARKHURST,  J.  This  is  a  petition  to  va- 
cate a  final  decree  entered  October  27,  1910; 
in  a  divorce  suit  wherein  the  petitioner's 
wife,  Marie  L.  Johnston,  was  the  petitioner, 
and  this  petitioner  in  the  case  at  bar  was  re- 
si>ondent  The  suit  was  for  a  divorce  a  vin- 
culo matrimonii.  The  petition  therein  was 
filed  in  the  superior  court  sitting  Id  Provi- 
dence county,  February  4,  1910.   It  contains 
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an  affidavit  of  the  petitioner,  sworn,  on  the 
same  date,  that  the  respondait  Is  In  the-  state 
of  Florida ;  and  among  the  papers  there  ap- 
pears a  citation  In  the  usual  form  irlth  a  re- 
turn showing  personal  service  «of  citation  up- 
on aald  Herbert  I/.  Johnston  In  Jacksonvlllet 
Fla.,  on  the  8th  day  of  February,  1910,  by  a 
disinterested  person,  In  accordance  with  the 
statute.  There  also  appears  a  citation  for 
taking  depositions  in  the  usual  forp,  with  a 
return  showing  personal  service  thereof  upon 
said  Herbert  L.  Johnston,  In  Jacksonville, 
Fla.,  on  said  8th  day  of  February,  1910,  by 
the  same  disinterested  person.  This  latter 
citation  notifies  the  respondent,  Johnston,  of 
the  taking  of  depositions  In  the  divorce  suit, 
on  the  3d  day  of  March,  1910,  before  a  master 
in  chancery  in  Providence.  There  also  ap- 
pears on  file  with  the  papers  an  entry  of  ap- 
pearance in  the  divorce  case,  on  behalf  of 
the  said  Herbert  L.  Johnston  respondent, 
bearing  date  March  3,  1910,  purporting  to  be 
signed  by  William  W.  Bearman,  attorney. 

Depositions  were  taken  on  behalf  of  Marie 
L.  Johnston,  petitioner  In  the  divorce  suit,  be- 
fore a  master  in  chancery  in  accordance  with 
said  notice.  It  does  not  appear  that  said 
Herbert  L.  Johnston  was  present  or  repre- 
sented at  the  taking  of  the  depositions. 
Thereafter  the  case  was  heard  before  a  jus- 
tice of  the  superior  court,  April  26,  1910,  and 
decision  was  entered  for  the  petitioner;  and 
after  six  months  from  decision,  on  the  27tb 
day  of  October,  1910,  a  final  decree  of  divorce 
a  vinculo  was  entered  by  order  of  a  Justice  of 
the  superior  court 

It  Is  not  contended  that,  so  far  as  appears 
upon  the  papers,  the  statutory  procedure  was 
not  duly  followed.  In  the  proceeding  now  be- 
fore the  court,  the  said  Herbert  U  Johnston 
filed  his  petition  on  May  29, 1914,  wherein  be 
sets  forth  the  purported  service  of  the  cita- 
tions above  referred  to  and  the  purported  en- 
try of  appearance  on  hla  b^ialf,  and  the 
hearing  of  the  dirorce  case  and  the  decision 
and  final  decree,  and  arers  "that  at  no  time 
has  service  of  said  cltatl<Hi  or  of  aald  notice 
ever  been  made  upon  your  peUtioner;  that 
at  no  time  did  he  ever  authorize  or  engage 
an  attorney  to  appear  for  him  In  this  cause," 
and  prays  for  citation  to  aald  Marie  L.  John- 
ston, and  "further  prays  tbat  said  decree  and 
decision  be  vacated  and  said  alleged  service 
and  entry  of  appearance  by  attorney  be  ex- 
punged from  the  records." 

Citation  on  this  petition  was  duly  issued 
by  order  of  a  justice  of  the  superior  court, 
returnable  June  6,  1914.  The  said  Marie  L. 
Johnston  duly  appeared  by  counsel;  and  up- 
on the  13th  day  of  June,  1914,  hearing  before 
a  Justice  of  the  superior  court  was  b^un, 
and  testimony  was  taken  on  that  date  In  sup- 
IHirt  of  the  allegations  of  the  petition;  and 
on  that  day  the  ease  of  the  petitioner  upon 
bis  petition  as  above  set  forth  appears  to 
have  been  closed.  Adjournment  was  taken 
to  June  27,  1914,  and  at  that  time  witnesses 


on  behalf  of  Marie  L.  Johnston  were  pro- 
duced and  examined.  After  the  examination 
of  these  witnesses  was  concluded,  a  further 
adjournment  of  the  case  was  had  to  July  6, 
1914,  at  which  time  further  testimony  was 
offered  on  the  part  of  Herbert  L.  Johnston, 
the  petitioner,  and  the  Justice  announced  bis 
decision  dismissing  the  petition. 

There  appears  among  the  papers  a  paper 
entitled  "Motion  for  Leave  to  Amend,"  file 
marked  June  17,  1914,  pending  the  hearing 
as  above  set  forth,  after  the  hearing  closed 
on  the  13th  of  June,  1914,  when  the  petitioner 
appears  to  have  closed  his  case  ui>oh  the 
petition  as  originally  filed.  This  motion  asks 
leave  to  amend  the  original  petition  by  add- 
ing allegations  to  the  effect  that  the  said 
Marie  L.  Johnston  at  the  time  she  filed  her 
petition  for  divorce  (February  4,  1910)  was 
not  a  resident  of  this  county  (Providence 
county),  and  was  not  a  domiciled  Inhabitant 
of  this  state,  and  haS  not  resided  herein  for 
two  years  next  before  preferring  her  peti- 
tion ;  and  that  said  Herbert  L.  Johnston  was 
not  then  or  ever  a  resident  of  this  state. 
Nothing  appears  either  upon  this  motion  it- 
self or  In  the  transcript  before  us  to  show 
that  this  motion  was  brought  to  the  attention 
of  the  Justice,  or  that  the  amendment  asked 
for  was  allowed  to  be  made,  or  that  It  was 
considered  by  the  Justice  as  before  him  at 
the  subsequent  hearings ;  and  his  decision  is 
based  upon  the  allegations  of  the  original  pe- 
tition, and  treats  only  of  the  matters  relat- 
ing to  service  of  citation  and  notice  of  taking 
depositions,  and  employment  of  an  attorney. 
It  would  seem  therefore  that  in  the  superior 
court  the  trial  of  the  case  now  before  us  was 
upon  tiie  original  petition  without  regard  to 
any  attempted  amendment  thereof.  After 
decision  of  the  Justice  dismissing  the  petition, 
counsel  for  Herbert  L.  Johnston,  petitioner  In 
this  matter  now  before  the  court,  within 
seven  da>-s  (on  July  13,  191^  duly  filed  hla 
notice  of  exception  to  the  deci^n  and  of  bis 
intention  to  prosecute  a  bill  of  ezcet^lons 
upon  all  his  exceptions ;  and  his  bill  of  excep- 
tions and  transcript  were  filed  In  due  course, 
and  allowed  by  the  Justice  and  are  now  be- 
fore this  conrt 

Counsel  for  Marie  L.  Johnston  have  filed  in 
this  court  a  motion  to  dismiss  the  blU  of  ex- 
ceptions, upon  the  following  grounds: 

"(1)  Because  the  Supreme  Court  has  no  ju- 
risdiction to  review  the  decision  of  the  superior 
court  denying  a  motion  to  vacate  a  final  decree 
of  divorce.  (2)  Because  the  vacating  of  a  final 
decree  of  divoree,  upon  application  made  to  the 
superior  court  after  six  months  from  the  time 
when  said  decree  was  entered.  Is  within  the  dis- 
cretion of  Baid  superior  court  and  Is  not  sub- 
ject to  review  by  the  Supreme  Court  (3)  Be- 
cause there  is  no  statotory  provision  for  the 
reviewing  by  the  Supreme  Court  upon  a  bill  of 
exceptions  of  the  decision  of  the  superior  court 
denying  a  motion  to  vacate  the  final  decree  in 
a  divorce  case." 

[1  ]  We  think  that  counsel  for  the  resiwnd- 
ent  to  this  petition  have  misapprehended  the 
nature  of  the  proceeding  now  before  us.  - 
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Some  confasloD  of  mind  has  apparently  aris- 
en by  reason  of  tbe  fact  that  this  petition 
has  been  filed  and  muabered  and  docketed  as 
If  It  were  a  part  of  the  divorce  case,  and 
merely  an  Incidental  proceeding  therein.  Bnt 
the  divorce  case  was  long  since  closed  by  a 
'final  decree  entered  October  27,  1910.  Tbls 
petition  to  vacate  that  decree  Is  in  the  natnre 
of  a  new  action  brought  In  the  same  court 
having  original  Jurisdiction  In  the  divorce 
case,  and  is  an  attempt  1^  this  petitioner  to 
show  that  the  saperlor  court  was  deceived, 
by  a  false  return  of  service  and  by  a  false 
amumption  <tf  auUiority,  on  the  part  of  an 
unauthorized  attorney,  to  appear  for  the  re- 
spondent, into  the  bdiet  that  the  nonresident 
party  reiqpondent  In  the  divorce  suit  had  been 
personally  served  with  prooesa  and  was  prop- 
erly represented  before  the  court;  and  that 
thoreby  tiie  court  was  Induced  to  take  Jurts- 
dlctlon,  when  it  had  In  fact  no  Jnrladictlon 
over  the  respondent.  This  petlticm  does  not 
seek  to  have  the  divorce  case  reopened  and 
to  have  a  new  trial  thereof;  It  seeks  to  va- 
cate the  decree  by  showing  that  the  whole 
proceeding  was  ycM.  for  want  of  Jurisdiction. 

After  tbe  adoption  of  our  state  Oonstttu- 
tlon  In  1843,  in  the  revision  of  the  Public 
Laws  of  the  state  in  1844,  tbe  Supreme  Court 
elected  pursuant  to  the  provisions  of  the  Oon- 
stitution  was  Invested  with  jurisdiction  of  all 
petitions  for  divorce.  See  Pub.  Laws  of  1844, 
p.  91,  8  8 ;  page  264,  $  7.  Such  jurisdlcUon 
remained  in  tbe  Supreme  Court  until  1893, 
when  the  Judiciary  Act,  passed  May  19,  1893, 
and  In  effect  in  August  1893,  created  an  ap- 
pellate division  of  the  Supreme  Court,  and  a 
common  pleas  division  of  the  Supreme  Court 
Thereunder  exclusive  jurisdiction  of  all  peti- 
tions for  divorce  was  conferred  upon  tbe  ap- 
pellate division.  See  Judldary  Act,  c.  2,  fS 
3,  4.  The  said  act  also,  by  chapter  26,  {  2, 
provided  as  follows: 

"See.  2.  In  case  of  judgment  by  default,  or 
in  case  of  Judgment  entered  by  mistake,  or  In 

case  of  decrees  in  all  equity  causes  and  causes 
following  the  course  of  equity,  tbe  court  enter- 
ing the  same  Bball  have  control  over  the  same 
for  the  period  of  six  months  after  tbe  entry 
thereof,  and  may,  for  cause  sliown,  set  aside 
the  same  and  reioatate  tbe  cause,  or  make  new 
entry  and  take  other  proceedings,  with  proper 
notice  to  parties,  with  or  without  terms,  as  It 
may  by  general  rule  or  siiecial  order  direct" 

Exclusive  Jurisdiction  of  all  petitions  for 
divorce  remained  in  the  appellate  division  of 
the  Supreme  Court  until  the  year  1905,  when 
tbe  Court  and  Practice  Act  went  Into  effect, 
whereby,  pursuant  to  the  provisions  of  article 
12  of  amendments  to  the  Constitution,  adopt- 
ed November,  1903,  the  Supreme  Court  was 
constituted  as  a  court  of  "final  revisory  and 
appellate  Jurisdiction  upon  all  questions  of 
law  and  equity."  See  Oen.  Laws  1909,  pp. 
42,  65. 

By  the  provisions  of  tbe  Court  and  Practice 
Act,  whlcb  was  passed  May  3,  1905,  the  judi- 
cial system  of  the  state  was  revised  to  con- 


form to  the  provision  of  article  12  of  amend- 
ments to  the  Comtltutlon  above  referred  to, 
the  superior  court  was  created,  and  exclusive 
original  jurisdiction  of  petitions  for  divorce 
was  conferred  np(m  ttie  superior  court.  See 
C.  P.  A,,  p.  8,  I  0.  By  the  same  act  (page  1, 
§2): 

"The  Supreme  Court  shall  have  general  sn- 
pervision  of  all  courts  of  inferior  jurisdiction 
to  correct  and  prevent  errors  and  abuses  there- 
in when  no  other  remedy  is  expressly  provided; 
•  •  •  it  shall  have  Jurisdiction  of  bllU  of 
exceptions,"  etc. 

Proceedings  for  divorce  in  this  state,  at 
least  since  tbe  enactment  of  Public  Laws  of 
1844,  above  referred  to,  have  been  by  petition 
tried  by  one  or  more  Judges  without  a  Jury. 
So  long  as  Jurisdiction  was  vested  In  the  Su- 
preme Court,  or  later  in  tbe  appellate  divi- 
sion of  the  Supreme  Court,  being  the  court 
of  last  resort,  there  was  no  occasion  for  a  bill 
of  exceptions;  proceedings  subsequent  to  a 
decision  or  a  decree  were  bad  before  a  quo- 
rum of  the  court  upon  motion  or  i>etltlon. 
Thus  in  Mumford  v.  Mumford,  13  R.  I.  19, 
21,  after  tbe  hearing  and  granting  of  a  peti- 
tion for  divorce,  the  respondent  filed  a  mo- 
tion for  a  rehearing  of  the  petition,  at  the 
same  term,  on  grounds  which  might  and 
should  have  been  made  a  matter  of  defease 
In  tbe  trial  of  the  petition,  "which  In  all  fair- 
ness and  honesty  he  should  hare  made  a  year 
ago."  The  rehearing  was  denied,  but  the 
court  (13  R.  I.  22)  says  In  conclusion: 

"A  decree  in  a  divorce  case,  like  all  other 
judgments  and  decrees,  is  subject  to  the  order 
of  the  court  during  the  term,  and  liable  to  be 
reopened  and  reheard  during  the  term  upon 
seasonable  application  and  for  sadsfactory  rea- 
eons." 

It  Is  to  be  noted  that  at  that  time  (1879) 
tbe  Suprone  Court  under  the  law  held  cer- 
tain defined  terms  in  the  different  counties 
of  the  state  for  the  hearing  of  cases. 

lender  Oie  provision  of  the  Judiciary  Act, 
above  quoted,  giving  to  the  court  control  for 
six  mouths  over  its  decrees  entered  In  cases 
following  the  course  of  equity,  the  appellate 
division  in  divorce  proceedings  by  order  of 
February  1,  1894,  established  the  practice  of 
granting  divorce  decrees  expressly  subject  to 
said  provision.  See  18  R.  I.  v,  29  Atl.  v, 
order  of  February  1, 1894.  Tbe  case  of  Locke 
V.  Locke,  18  R.  I.  716,  30  Atl.  422,  was  a  ease 
decided  In  1894,  where  under  said  provision 
the  appellate  division,  upon  motion  of  tbe  re- 
spondent, within  six  months  after  entry  of  a 
decree  nisi,  set  aside  a  decree  for  divorce  so 
entered  and  reinstated  the  case  for  trial,  on 
the  ground  that  it  appeared  that  proper  serv- 
ice of  the  divorce  petition  was  not  made  upon 
tbe  respondent,  so  as  to  give  a  fair  oppor- 
tunity for  defense. 

The  same  practice  by  petition  to  set  aside 
a  docket  «itry  granting  a  divorce,  and  to 
reinstate  tbe  case  on  the  docket  was  followed 
in  Roberts  t.  Roberts,  1»  B.  I.  849,  88  AO. 
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872  (139^<  The  petition  was  beard  and  de- 
nied by  the  appellate  division.  See,  also, 
White  T.  White,  22  B.  I.  602,  48  AtL  1038 
(IfiOl),  and  (Ases  infra. 

In  De  Sonza  De  Sotua,  92  Atl.  983  (not 
offldally  reported),  docketed  In  the  appellate 
division  of  the  Supreme  Court  of  this  state 
as  MlacfAlaneous  Petition,  No.  2466,  ffled 
rebmary  28,  1898,  the  petitioner  alleged 
fraud  In  the  procuring  of  a  divorce  by  her 
husband  In  this  state  in  1892,  specifying 
fraud  in  the  giving  by  the  husband  of  a  false 
affidavit  as  to  his  having  no  knowled^  of 
her  residence  or  whereabouts,  when,  as  a 
matter  of  fact,  he  knew  she  was  llvii^  In 
Boston,  Mass.,  thereby  avc^dlng  personal 
service  upon  her  and  obtaining  an  order  of 
publication  in  a  newspaper  in  East  Qreoi- 
wldb,  of  which  she  never  had  notice  or  knowl- 
edge; and  alleging  that  her  husband  was 
not  a  resldrat  of  this  state  for  one  year  next 
before  the  preferring  of  said  petition,  but 
was  a  citizen  of  Massachusetts.  This  peti- 
tion, after  due  service  upon  the  respondent, 
was  heard  by  the  appellate  dlvirton  in  full 
court  upon  depositions  duly  taken,  the  allega- 
tions of  the  petition  were  found  to  be  true, 
the  prayer  of  the  petition  was  granted,  and 
the  decree  of  divorce  entered  in  1892  was 
vacated;  final  decree  upon  this  petition  be- 
ing entered  May  25, 1890. 

The  same  practice  has  been  followed  and 
approved  In  other  Jurisdictions,  having  stat- 
utory provi8l<Bis  and  procedure  substantially 
similar  to  our  own.  Bdson  t.  Edson,  108 
Mass.  690,  597,  11  Am.  Rep.  393;  Adams  v. 
Adams,  61  N.  H.  388,  12  Am.  Rep.  134;  Hol- 
brook  V.  Hoibrook,  114  Mass.  568;  Zeltlln  v. 
Zeltlln.  202  Mass.  205,  88  N.  E.  762,  23  L. 
R.  A.  (N.  S.)  569,  132  Am.  St  Rep.  490. 

An  act  passed  April  2,  1002  (chapter  071, 
Pub.  Laws  January,  1902),  entitled  "An  Act 
In  amendment  of  diapter  195  of  the  Oeneral 
Laws,  entitled  'Of  Divorce,' "  after  making 
several  amendments  and  additions  to  said 
chapter  195  of  the  General  I^ws  (of  1896), 
includes  the  foHowlug  additional  section: 

"Section  19.  After  final  decree  for  divorce 
from  tbe  bond  of  marriage  either  party  may 
marry  again ;  but  no  decree  for  such  divorce 
shall  become  final  and  operative  mitil  six 
months  after  the  trial  and  decision." 

This  provision  was  re-enacted  in  the  Gen- 
eral Laws  of  1909,  and  appears  as  section  19 
in  chapter  247  ot  that  rerislon.  Under  this 
section  it  -has  been  Uie  practice,  since  Its 
enactment  in  1B02,  to  entw  dedsiim  after 
hearii%  and  not  to  enter  a  Inal  decree  of 
divorce  from  the  bond  of  marriage  until  six 
months  have  elapsed  after  decision. 

In  Elmgren  v.  Ean^ren,  25  B.  I.  177,  65 
Atl.  322,  decided  in  1003,  docketed  as  M.  P. 
Na  2362,  and  heard  by  the  appellate  divi- 
sion, in  full  court,  upon  petition  seeking  to 
TOcate  a  decree  of  divorce  entered  April  6, 
1887,  it  was  held  that,  whore  a  divorce  was 
granted  without  noUoe  to  the  wUe  as  a  re- 


sult of  a  false  affidavit  of  petitioner  as  to 
the  residence  of  the  wife,  the  wife  not  being 
implicated  therein,  the  decree  of  divorce 
would  be  set  aside  as  a  fraud  upon  the  court. 

It  thus  appears  that  the  Supreme  Court  of 
this  state,  or  the  appellate  division  thereof, 
down  to  the  time  of  the  adoption  of  the  Court 
and  Practice  Act  in  1906,  baa  ccmslateitly 
followed  the  prindide  laid  down  In  this  and 
otho*  Jurisdictions,  as  shown  by  the  caaea 
above  cited,  ttiat  whwe  a  final  decree  (tf  dlr 
vorce  has  been  procured  by  means  at  fraud 
practiced  by  the  petitioner.  In  whldi  Uke  re- 
spondent has  not  participated,  and  where  the 
court  has  beoi  Induced  19^  that  fraud  to  take 
Jurisdiction  of  a  case  of  which  it  In  fact  bad 
no  Jurisdiction,  the  decree  will  be  vacated, 
even  after  tlie  iBj/ae  c£  years;  It  being  al- 
ways considered  that  great  caution  should  be 
exercised  In  scrutlnlslnff  the  testimony  In 
support  of  the  petition.  See  State  v.  Watscm, 
20  B.  I.  364,  367,  39  AtL  193,  78  Am.  St  Rep. 
871. 

It  would  seem  that  petitions  or  motions,  of 
the  character  referred  to  In  the  cases  above 
cited,  filed  within  the  period  at  six  months 
after  decision  and  before  final  decree,  while 
the  divorce  case  is  still  pending,  are  properly 
filed  as  luddental  to  and  a  part  of  the  pend- 
ing case ;  and  that  petitions  filed  after  final 
decree  for  the  purpcHie  of  vacating  tbe  decree 
should  be  treated  as  lnd^>endent  petitions, 
as  they  were  in  the  cases  of  De  Sonza  v.  De 
Souza,  and  Elmgren  v.  Elmgren,  supra. 

In  the  divorce  case  of  White  v.  White,  Ex., 
etc.,  No.  4620,  86  Atl.  652  (officially  unreport- 
ed), within  six  months  after  the  rendition  of 
a  decision  for  the  petitioner  in  the  superior 
court,  and  before  final  decree  was  entered, 
the  respondent  filed  In  the  snperlor  court  a 
motion  to  have  the  decision  in  favor  of  the 
petitioner  rendered  April  17,  1912,  set  aside 
and  the  cause  reinstated;  the  motion  was 
denied  after  bearing  on  the  merits,  and  the 
;  moving  party  took  an  exception  to  such  de- 
nial and  brought  his  bill  of  exceptions  to  this 
court,  where  it  was  heard  on  its  merits  with- 
out objection ;  and  by  rescript  filed  April  23, 
1913,  tbe  exception  was  overruled  and  tbe 
case  was  remitted  to  the  superior  court 

It  appears  that  procedure  by  way  ctf  a  Mil 
of  exceptions  or  equivalent  thereto  has  also 
been  followed  without  objection  in  other  Ju- 
risdictions having  statutes  and  procedure 
similar  to  our  own.  See  Adams  t.  Adams,  51 
N.  Bb  388,  12  Am.  Bep.  184.  See,  also,  Zelt- 
lln V.  ZeitUn,  202  Bfass.  205,  88  N.  B.  702, 
23  L.  B.  A.  (N.  S.)  see.  132  Am.  St  B«p.  490. 
In  these  tatter  cases,  tlie  OTiglnal  Jarisdlctton 
of  the  divorce  proceeding,  and  also  of  the  pe- 
tition or  motion  to  vacate  the  decree  or  z^. 
state  the  petltifm  fbr  dlvwce,  was  in  an  in- 
ferior court;  and  the  final  determination  of 
the  questions  raised  was  sought  from  the 
court  of  last  resort  In  Adams  v.  Adams 
through  exceptiiHis  takoi  in  the  Inferior 
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court;  and  in  ZelQln  Zeltlln  upon  appeal 
and  report  <tf  the  case  to  the  appelate  court. 

In  ttae  case  of  lidler  v.  Fldler.  28  R.  1. 102, 
«S  Atl.  609, 18  Ann.  Caa.  835  (1907}t  tbla  conrt 
held  that  an  appeal  to  this  conrt,  In  the  na- 
ture of  an  appeal  In  equity,  does  not  lie  from 
a  final  decree  ot  divorce  granted  by  the  su- 
perior court,  for  reasons  fully  discussed 
therein,  and  growing  out  of  the  cbnstmctloD 
of  the  statutes  relating  to  divorce. 

In-  the  case  of  Thrift  t.  Thrift,  30  R.  I.  SB7, 
76  AU.  484  0.910)  It  was  held  by  this  court, 
after  careful  consideration  at  our  statutes 
relating  to  divorce  proceedings,  that  a  peti- 
tion for  divorce  Is  a  "dvll  action" ;  and  that, 
after  decision  In  a  divorce  case  and  prior  to 
the  entry  of  a  final  decree  of  divorce,  a  bill 
of  exceptions  Is  the  proper  procedure  to  bring 
before  this  court  for  adjudication  any  error 
claimed  by  the  excepting  party  to  have  been 
committed      the  trial  conrt 

[J]  If  a  petition  for  divorce  is  a  "dvll  ac- 
tion heard  on  Its  merits"  within  the  meaning 
of  oar  statutes,  It  la  clear  that  a  petition  to 
vacate  a  divorce  decree  for  fraud  practiced 
npon  ttie  court,  filed,  as  In  this  case,  proper- 
ly In  the  first  Instance  before  the  superior 
eonrt  having  exclusive  Jurisdiction  of  pro- 
ceedings for  divorce,  and  therein  heard  by  a 
single  justice  wlUiout  a  jury  upon  allegations 
of  t&et  set  forth  in  the  petition.  Is  also  a 
"dvll  action  heard  on  Its  merits."  It  in- 
volves the  determination  of  issues  of  fact 
tendered  by  the  petition  and  leads  to  a  deci- 
sion by  the  justice  upon  those  questions  of 
fact  It  Involves  the  possibility  of  error  on 
the  part  of  the  trial  Judge  In  the  admission 
or  exclnslcm  of  testimony,  as  well  as  In  the 
decision  based  upon  the  facts.  In  no  essen- 
tial respect  does  such  procedure  as  was  had 
on  the  petition  now  before  us  differ  from  that 
upon  a  divorce  petition.  This  proceeding  Is 
ther^me  a  "dvll  action,"  and  plainly  falls 
within  the  provisions  of  Gen.  Laws  of  1909, 
c.  298, 1  8,  viz.: 

"Any  person  interested  in  a  probate  or  other 
appeal,  and  any  party  to  a  civil  action  heard 
on  its  merits  by  the  superior  court  without  a 
jury,  a^ieved  by  a.  raling,  decision,  or  finding 
of  the  court  upon  any  issue  of  fact  or  matter  of 
law,  or  npon  a  motion  for  a  new  trial  for 
newly  discovered  evidence,  may  except  thereto." 

No  Question  Is  raised  as  to  the  regularity 
of  the  procedure  followed  In  this  matter  lead- 
ing up  to  the  flling  of  the  bill  of  exceptions 
and  transcript  and  the  certiflcatlon  of  the 
papers  to  this  court. 

We  are  therefore  of  the  opinion  that  this 
court  has  Jurisdiction  to  entertain  the  bill  of 
exceptions  now  before  It,  and  that  such  pro- 
cedure by  bill  of  exceptions  Is  In  all  respects 
proper  and  In  accordance  with  the  provision 
of  the  statute  above  quoted. 

The  motion  to  dismiss  the  bill  of  cxcei>- 
tions  1b  therefore  dented  and  dismissed,  and 
the  case  will  stand  for  hearing  upon  the  bill 
of  exceptions. 


SBNN  V.  SENN. 
(Superior  Court  of  Delaware.     New  Castle. 

Jan.  8,  1915.) 
DivoBCE  (I  165*)— Decbee— Vacation— Stajv 

TTTB. 

Under  Rev.  Code,  I  3026,  providing  that  a 
decree  of  divorce  nisi  snail  become  absolute  on 
the  entry  of  a  decree  upon  application  by  the 
plaintiff  after  one  year,  unless  prior  thereto 
cause  ia  shown  to  the  contrary,  the  court, 
granting  a  decree  qIbI  to  a  wife  on  application 
of  the  Attorney  General  within  a  year,  was 
authorized  to  vacate  the  decree  on  a  ahowing 
that  the  wife  had,  under  another  name,  married 
another,  contrary  to  the  act  of  assembly. 

[Ed.  Note.— For  other  casea,  see  Divorce, 
Cent  Dig.  H  6SS-642,  646.  648;  Dec  Dig.  f 

les.*] 

In  tile  nmtter  of  petition  of  the  Attorney 
General  to  vacate  the  decree  nisi  in  the  ac- 
tion for  divorce  by  Mary  K.  Senn  against 
Lewis  Senn.   Decree  nisi  vacated. 

Argued  before  CONRAD  and  HETSEL,  JJ. 

Joslah  0.  Wolcott  Atty.  Gen.,  for  petition- 
er. James  Sanlsbury,  of  Wilmington,  for 
plaintLtr  In  divorce. 

Petition  by  the  Attorney  General  for 
rule  to  show  cause  (No.  41,  May  term,  1914) 
why  the  decree  nisi  granted  in  the  action 
for  divorce  (No.  41,  May  term,  1914),  In  New 
Castle  county,  by  Mary  K.  Senn  v.  Lewis 
Senn  sbonld  not  be  vacated,  it  being  alleged 
In  the  petition  that  Mary  K.  Senn  had,  un- 
der another  name,  within  a  year  fi-om  the 
entry  of  the  decree  nisi,  married  ajiotber, 
contrary  to  the  act  of  assembly. 

The  rule  coming  on  to  be  heard,  the  oourt 
vacated  the  decree. 

BSISBL,  J,,  delivering  the  opinion  of  ttae 
court: 

On  December  14.  1914,  Joslah  O.  Wolcott 
Attorney  General  of  this  stat^  filed  bis  pe- 
tition alleging  that  Mary  K.  Senn  filed  a 
petition  In  this  conrt  on  April  10, 1014,  pray- 
ing for  divorce  from  her  husband,  Lewis 
Senn;  that  at  the  May  term,  1914,  a  decree 
nisi  was  granted  by  this  court  to  tlie  said 
Mary  E.  Senn ;  that  on  the  30th  day  of  May, 
A.  D.  1014,  the  said  Mary  K.  Senn,  under 
the  name  of  Mary  G.  IjowIs,  was  married  to 
one  Harry  H.  Wurtle,  at  the  town  of  Blkton, 
In  the  state  of  Maryland:  and  priced  that 
a  rule  issue  directed  to  ttae  said  Mary  K. 
Senn,  returnable  on  the  first  day  of  the  Jan- 
uary term,  A.  D.  1915,  to  fdkow  canae  why  the 
said  decree  nisi  should  not  be  vacated. 

Upon  the  return  day  of  the  rule  the  said 
Mary  K.  Senn,  by  her  counsel,  appeared,  and. 
while  admitting  the  truth  of  the  allegation 
of  the  petition  of  tbe  Attorney  General,  con- 
tended that  the  court  was  without  power  or 
authority  to  vacate  Qie  decree  nlal  entered 
In  her  case. 

The  control  of  the  court  over  decrees  nisi 
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In  cases  of  divorce  or  annulling  marriage 
Is  found  In  section  3026  oC  the  Revised  Code 
and  Is  as  follows: 

"A  decree  nisi  shall  became  absolute  after 
the  expiration  of  one  year  from  the  entry 
thereof,  unless  appealed  from  or  pmceedinca 
for  review  are  pending,  or  the  court  before  the 
expiration  of  said  period  for  safficient  cause, 
upon  its  own  motion,  or  npon  the  application 
of  any  part,  whether  interested  or  not,  other- 
wise orders ;  and  at  the  expiration  of  one  year 
such  final  and  absolute  decree  shall  then  be  en- 
tered upon  application  to  the  court  by  the 
plnintiff,  unless  prior  to  that  time  cause  be 
shown  to  the  contrary." 

By  the  foregoing  provision  of  the  statute, 
the  decree  nisi  Is  made  absolute  after  the 
expiration 'Of  one  year  from  the  entry  there- 
of,  unless  the  court  otherwise  order. 

We  think  this  ample  authority  for  the 
court  to  vacate  a  decree  nisi  In  cases  of  di- 
vorce and  annullment  of  marriage,  before 
the  expiration  of  a  year  after  the  entry  of 
the  decree  nisi,  should  the  facts  brought  to 
the  attention  of  the  court  In  the  proi>er  man- 
ner satisfy  them  that  the  decree  should  not 
be'made  absolute.  We  tbinlt  this  Is  such  a 
case  and  therefore  order  the  decree  nlai  va- 
cated.   

WIT,BHXGTOJJ  TRrST  CO.  et  sL  T. 
MORGAN. 

(Superior  Court  of  Delaware.  New  Castle. 
Dec.  16,  1914.) 

Bills  and  Notes  d  476*)— Deuvebt— Affi- 
davit or  Defense. 

Defendant,  being  sued  by  the  receiver  of  a 
corporation  on  a  note  delivered  to  it,  filed  an 
affidavit  of  defense  that  the  note  was  issued 
for  certain  advances  made  by  the  corporation  to 
defendant  prior  to  the  date  of  the  note,  while 
defendant  was  engaged  io  the  corporation  busi- 
ness, and  that  the  note  was  not  delivered  by 
defendant  to  transfer  the  property  therein  to 
the  corporation,  and  tiiat  the  advances  evidenced 
by  the  note  were  expended  on  behalf  of  the  cor- 
poration, which  note  was  not  delivered  to  give 
effect  thereto.  Held,  that  the  affidavit  suffi- 
ciently charged  that  the  note  was  delivered  for 
a  special  purpose  only,  and  not  to  transfer  the 

Eroperty  and  the  instrument,  within  26  Del. 
aws,  c.  101,  S  16,  relating  to  the  character  and 
purpose  of  delivery  of  negotiable  instruments, 
and  was  therefore  sufficient  to  prevent  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fS  1514r-1618, 1566;  Dec.  Dig. 
S  475.*] 

Action  by  the  'Vmmlngton  Tnut  Gomiiany 
and  another,  as  Recovers  of  the  Interna- 
tional Badlator  Company,  against  Henry  W. 
Morgan.  On  motlcoi  by  plaintUfs  for  Judg- 
ment notwithstanding  an  affidavit  of  dtfense. 
Denied. 

Argued  before  BOYCB  and  BIOB,  JJ. 

Charles  F.  Curley,  of  Wilmington,  for 
plaintiffs.  John  F.  Neary,,  of  Wilmington, 
for  defendant. 

Action  on  a  promissory  note  given  by  H. 
W.  Morgan  to  the  International  Radiator 
Company  tor  $840.  Receivers  of  the  payee 
were  appointed,  and  action  was  brought  by 


them  against  Henry  W.  Morgan,  the  maiier. 
The  plaintiffs  filed  an  affidavit  of  demand  to 
obtain  judgment  at  first  term.  Ttie  defend- 
ant thereupon  filed  an  affidavit  of  defense,  in 
which  be  deposes  and  says  that  be  verily  be- 
lieves there  Is  a  legal  defaiae  to  tlie  whole 
of  the  cause  of  action  in  the  said  suit,  the 
nature  and  character  of  wliieh  defense  is  as 
followB,  to  wit:  That  the  note  sued  npon  lo 
the  above  stated  action  was  issued  to  evi- 
dence the  amount  of  certain  advances  made 
by  the  said  the  International  Radiator  Com- 
pany to  the  said  Hairy  W.  Morgan  prior  to 
the  date  of  the  said  note,  while  the  said 
Henry  W.  Mt^an  was  engaged  In  the  busi- 
ness of  said  company,  and  the  said  note  was 
not  delivered  by  the  said  Bforgan  for  the 
purpose  of  transferring  tbe  property  In  the 
said  note  to  the  said  the  International  Badla- 
tor Company ;  that  the  said  advances  as  evi- 
denced by  the  said  note  were  expended  In 
furtherance  of  and  on  behalf  of  tbe  com- 
pany, and  that  tbe  said  note  was  not  de- 
livered for  the  purpose  of  giving  ^ect 
thereto. 

Motion  was  made  by  plaintiff's  counsel  for 
Judgment  notwithstanding  the  affidavit  of 
defense,  on  the  ground  that  it  discloses  a 
state  of  facts  which  would  not  be  a  l^al  bar 
to  the  action,  even  assnmlng  tbe  same  to  be 
true. 

BOYCB,  J.  The  affidavit  of  defense  filed 
In  this  case  Is  manifestly  made  within  the 
purview  of  section  16,  chapter  191,  volume 
26,  Laws  of  Delaware,  404  (the  uniform  act 
of  negotiable  Instmmente),  respecting  tbe 
character  and  purpose  of  the  delivery  of  a 
negotiable  instrument. 

Tbe  defense  relied  npon  tbe  affidavit 
is  to  the  effect  tbat  tbe  note  sued  npon  was 
in  the  language  of  the  statute,  delivered  for 
a  special  purpose  only,  and  not  for  tbe  pni^ 
pose  of  transferring  the  property  in  the  in- 
strument Tbe  aflldavlt  raises  such  a  donbt 
in  the  minds  of  the  court,  that  we  are  con- 
strained to  deny  Judgment  <m  the  plainttfrs 
affidavit  of  demimd. 

Judgment  Is  refused. 


BRADFIELD  v.  STATB. 
(Court  of  General  Sessions  of  Delaware  New 
Castle.   Not.  18,  1914.) 

1.  OaiMXNAL  Law  (S  308*>— EvinBiccB— Pke- 

suMPTiON  OF  Innocence. 

Kvery  person  charged  with  a  criminal  of- 
fense is  presumed  to  be  innocent  until  the  pre- 
sumption Is  overcome  by  satisfactory  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  731 ;  Dec.  iSg.  f  308.*! 

2.  Criminal  IjAW  (|  561*)— Wmoht  and  Sui^ 
FiciENCT  or  Evidence  —  Rkasonabu 
Doubt. 

Before  a  conviction,  tbe  jury  must  tie  sat- 
isfied beyond  reasonable  doubt  uiat  the  aceiis- 
ed  is  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1267 ;  Dec  Dig.  |  B61.*J 
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8.  Bastards  (J  17^6,  New,  toI.  12  Key-No.  Se- 
pies)~DcTT  TO  SuppoBT— Statutes. 

27  Del.  Laws,  o.  262,  I  1.  making  It  the 
dot;  of  the  parent  tji  any  child  under  the  age  of 
16  to  provide  for  its  support,  and  making  will- 
ful neglect  to  support  any  such  child  in  destitute 
circumstances  a  misdemeanor,  was  applicable 
to  a  prosecution  for  neglect  to  support  an  ille< 
gitimate  child  bom  before  It  was  enacted,  and 
thereunder  the  parentage  of  the  child  might  be 
determined,  as  well  as  under  the  bastardy  act, 
which  was  not  repealed  thereby. 
4.  CBuaNAL  Law  (|  563*)— Pbothtci  or  Jvxr 
— Cbedibujtt  of  WirNsesBS. 

The  jury  are  the  exclusive  judges  of  the 
credibility  of  witnesses,  and  when  the  evidence 
is  conflicting  should  accept  that  testimony  which 
it  deems  worthy  of  credit,  and  rdect  that  deem- 
ed nnworthy  of  credit,  and  mar  believe  the  tes- 
timony which  under  all  the  fdreamstanoes  ap- 
peals to  it,  and  disbeliere  that  which  does  not 
appeal  to  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1252;  Dec  Dig.  f  B53.*l 

Appeal  from  Mnnldpal  Court  of  City  of 
WllmingtoD. 

Informatlim  on  appeal  against  William  H. 
BradOeld  for  wlllfuUr  neglecting  to  support 
bis  Illegitimate  dilld.  Verdict  of  guUty. 

See.  also,  91  Atl.  983. 

Argaed  before  BOTOB  and  BIC&,  JJ. 

Armon  D.  Chaytor,  Jr.,  Deputy  Atty.  Gen., 
for  the  State.  Howell  S.  England,  of  WU- 
mlngton,  for  defendant 

Information  on  appeal  from  the  municipal 
court  for  nonsnpport  of  an  Illegitimate  child. 
The  accused  elected  to  be  tried  by  a  Jury. 

BOYCE,  J.  (charging  the  Jury).  GenOe- 
men  of  the  jury:  By  the  Information  filed 
here,  on  appeal  from  the  municipal  court  of 
this  city.  It  is  charged  that  WllUam  M.  Brad- 
fleld  did  unlawfully  and  without  Just  cause 
willfully  neglect  to  provide  for  the  support 
and  maintenance  of  WllUam  M.  Bradfleld, 
Jr.,  his  Illegitimate  child,  being  under  the 
age  of  16  years  and  In  necessitous  circum- 
stances. 

The  case  Is  to  be  tried  here  the  same  as 
though  the  charge  had  been  made  In  this 
court  by' indictment,  in  the  first  instance. 

Section  1,  chapter  262,  volume  27,  Laws  of 
tills  State,  provides,  am<xig  other  things, 
that— 

*****  any  parent  who  shall,  without  lawful 
excuse,  desert  or  willfully  neglect  or  refuse  to 
provide  for  the  support  and  maintenance  of  his 

or  her  legitimate  or  illegitimate  child  or  chil- 
dren, under  the  age  of  sixteen  years,  in  destitute 
or  necessitous  circumstances,  sfaaU  be  guilty 
of  a  misdemeanor.  *  *  *  And  It  is  hereby 
made  the  dutr  of  the  parent  of  any  llIegitimBte 
child  or  children,  under  the  age  of  sixteen 
years,  to  provide  for  the  support  and  mainte- 
nance of  such  illegitimate  child  or  children." 

[1,  2]  It  is  not  denied  that  the  prosecuting 
witness  is  the  mother  of  William  M.  Brad- 
field,  Jr.,  who  Is  three  years  of  age,  and  who 
was  bom  out  of  wedlock,  and  Is  In  neces- 
sitous circumstances.  You  may  take  these 
facts  as  established.  The  aocnsed  is  charged 
with  a  misdemeanor.  Every  person  chafed 


with  a  criminal  offense  is  presumed  to  be 
innocent  until  the  contrary  Is  established  to 
the  satisfaction  of  the  Jury  beyond  a  reason- 
able doubt  Such  presumption  of  innocence 
may  be  overcome  by  satisfactory  evidence, 
and  when  clearly  overcome  the  presumption 
talis.  But  in  every  criminal  case  before  there 
la  a  verdict  of  conviction  the  Jnry  should  be 
satisfied  beyond  a  reasonable  doubt  that  the 
accused  is  guilty. 

[3]  The  act  of  assembly  under  which  the 
accused  Is  charged  was  passed  after  the 
child  in  question  was  born.  This  fact  is 
unimportant  The  question  before  you  Is:  Is 
the  accused  tiie  fother  of  the  child?  The 
parentage  of  the  child  may  be  determined 
under  the  act  now  Invoked.  It  might  have 
been  determined  under  the  bastardy  act 
But  the  act  under  which  the  accused  is  being 
tried  does  not  r^wal  the  bastardy  act 

[4]  The  sole  question  for  yon  to  determine 
la  whether  the  accused  is  the  father  of  Wll- 
Uam IL  Bradfleld,  Jr.  Upon  that  point  there 
is  much  conflict  in  the  testimony.  "When  you 
shall  have  retired  to  the  Jury  room  It  will 
be  your  duty  to  recimclle  tiie  testimony  if 
you  can.  If  you  cannot,  yon  should  accept 
that  part  of  the  testimony  wbl^  you  deem 
to  be  worthy  of  credit,  and  reject  tiiat  part 
which,  If  any,  you  deem  to  be  nnworthy  of 
credit  Ton  may  believe  that  part  of  the 
testimony  which  under  all  the  drcumstonces 
appeals  to  you,  and  you  may  disbelieve  any 
part  of  it  which  does  not  appeal  to  you. 
Yon  are  the  ezcluslTe  Judges  of  tiie  credlUl- 
117  of  witnesses  and  the  weight  and  value  of 
their  testimony. 

With  these  Instructions  yon  are  to  deter- 
mine whether,  or  not,  under  all  the  facts  and 
circumstances  of  the  case,  William  H.  Brad- 
field,  the  accused,  is  the  fathw  of  this  child 
or  is  not.  If  you  find,  beyond  a  reasonable 
doubt  that  he  is  the  father,  your  verdict 
should  be  guilty.  If,  on  tiic  other  hand,  you 
do  not  so  find,  your  verdict  should  be  not 
ffullty. 

You  will  not  have  access  to  the  informa- 
tion filed,  based  as  It  is  upon  the  record  of 
the  court  below ;  for,  as  we  have  alr^idy 
said,  you  are  to  try  this  case  as  though  it 
had  never  been  tried  before. 

Verdict,  guilty. 


WALLS  V.  WINDSOR. 

(Superior  Oomt  of  Delaware.  Sussex.  Jan.  27, 

1916.) 

1.  Nbqliqeiscb  (§  121*)— Pkebumptiohs— Res 
Ipsa  Loquitue. 

The  fact  of  an  accident,  by  which  ao  injury 
is  sustained,  does  not,  in  itself.  If  not  within 
the  control  of  the  person  charged  with  causing 
the  accident,  establish  his  negligence. 

lEd.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  5S  217-220,  224*228,  271;  Dec.  Dig. 
I  121.*] 
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2.  Municipal    Coxfobations    (8    705*)  — 

SxHEBra— Actions—Recovebt. 

Where  plaintiff's  bom  took  fright,  reared, 
and  fell  upon  a  hitching  post,  defendant,  though 
his  automobile  frightened  the  horse,  is  not  lia- 
ble, unless  he  was  guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1615-1517;  Dec 
Dig.  i  705.*J 

5.  NkGUGKNOK  {i  121*)— PBBStnfFTIONS. 

"Negligence,''^  which  is  the  failure  to  use 
such  care  as  a  reasonably  prudent  peraon  would 
exercise  under  simitar  circumstances,  is  not 

fircsumed,  and  must  be  proven  by  the  party  ol- 
eging  it. 

[Ed.  Not«.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SI  217-220.  224-228,  271;  Dec.  Dig. 
8  121." 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negligence.] 

4.  Municipal    Cobpobations    ^    705*)  — 

Stheeth— Rights  Upon. 

Both  a  motorist  and  the  owner  of  horses 
are  entitled  to  use  streets,  each  being  required 
to  use  them  in  a  careful  manner  for  the  safety 
of  the  other. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent,  Dig.  §8  1515-1517 ;  Dec. 

6.  Municipai<    Cobpobations    (S    705*)  — 
Stbebts— Accidents— Neo  LI  gen  cB. 

For  a  motorist  to  drive  close  to  a  horae  on 
the  side  of  a  public  street  does  not  of  Itself 
show  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  H  1516-1S17;  Dec. 
Dig.  S  705.*] 

6.  Municipal    Cobpobations    (|    70K*)  — 

Streets— Negligence. 

Rev.  Code  1915,  §  243,  provides  that,  upon 
approaching  any  horse  or  other  draft  animals 
being  led,  ridden,  or  driven,  a  motorist  shall 
give  reasonable  warning  and  use  every  precau- 
tion to  avoid  frightening  such  animals,  bring- 
ing his  car  to  a  stop,  if  necessary.  Plaintiff's 
horse,  which  was  near  a  hitching  post,  on  taking 
fright  at  defendant's  car,  reared  and  fell,  re- 
ceiving  mortal  Injuries.  Held  that,  defendant 
was  not  negligent,  if  he  did  not,  or  could  not  in 
the  exercise  of  due  care,  know  that  his  machine 
was  causing  fright  to  the  horse,  or  if  the  horse 
did  not  become  frightened  nntll  after  the  ma- 
chine bad  passed:  but  the  machine  should  have 
been  stopped,  if  necessary,  to  prevent  the 
frightening  of  the  horse. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1615-1617:  Dec 
Dig.  S  705.*] 

7.  Trial  (S  139*)— Jubt— Jury  Question. 

The  jury  is  the  exclusive  judge  of  the 
weight  and  value  of  the  testimony. 

[Ed.  Note. — For  other  cases,  see  l^iaL  Cent 
Dig.  g  415;  Dec.  Dig.  S  139.*]  . 

8.  Evidence  ({  588*)  —  BBConoiLiNa  Con- 
flicts. 

When  conflicting,  the  Jury  shoDld,  if  possi- 
ble, reconcile  the  t^timcHiy. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2437;  Dec.  Dign  588.*] 

9.  Evidence  (8  588*)- Weight  and  Grbdibil- 

ITT. 

In  case  of  irreconcilable  conflict,  the  jury 
should  give  credit  to  the  testimony  of  those 
witnetiscs  who  appear  most  entitled  to  belief, 
taking  into  consideration  tbeir  opportunities 
for  knowing,  as  well  as  their  apparent  fairness 
and  interest 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  |  2437;  Dec  Dig.  8  688.*] 


10.  Evidence  (i   696*)  — Pbxfondebancb  of 

Testimony. 

Verdict  should  be  for  the  party  in  whose 
favor  is  the  preponderance  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  If  2446-2448;  Dec  Dig.  {  590.*] 

Action  on  the  case  Josiah  H.  Walls 
against  Charles  O.  Windsor.  Verdict  tor  de- 
fendant 

Argued  before  ROTCB  and  RICE,  JJ. 

Robert  C.  White  and  James  M.  Tunnel, 
both  of  Georgetown,  for  plaintiff.  Daniel  J. 
Layton,  Jr.,  of  Georgetown,  for  defendant 

Action  on  the  case  bs  Josiah  H.  Walla 
against  Charles  C.  Windsor,  to  recover  dam- 
ages for  the  loss  of  his  horse,  allied  to  have 
been  occasioned  by  the  neglijsenoe  of  the  de- 
fendant in  80  driving  his  automobile  on  a 
public  street,  In  the  Town  of  Lincoln,  that 
the  horse  became  frightened  and  reared  and 
fell  upon  a  hitching  post  causing  Its  deatb 
two  days  thereafter.  The  owner  of  the  horse 
was  standing  at  Its  head  near  the  post  oppo- 
site a  store  where  he  had  stopped  with  halter 
In  hand  when  the  accident  occurred. 

The  defendant  insisted  that  if  he  passed 
the  horse  vvlth  his  machine  on  the  day  of  the 
accident  he  did  not  observe  the  plaintiff  or 
his  horse. 

Testimony  was  introduced  for  the  plaintiff 
that  the  defendant  did  drive  past  the  horse 
at  or  about  the  time  of  the  accident 

Testimony  was  introduced  on  behalf  of  the 
defendant  to  the  effect  that  the  horse  bad 
habits  of  rearing  and  falling. 

BOTCE,  J.  (charging  the  Jury).  Qentle- 
men  of  the  jury:  This  Is  an  action  brought 
by  Josiah  H.  Walls  against  Charles  G.  Wind- 
sor to  recover  damages  for  the  loss  of  hla 
horse,  alleged  to  have  been  occasioned  by  tiie 
negligence  of  the  defendant 

The  plaintiff  relies  upon  the  second  count 
In  his  dedaration  by  which  lie  charges,  in 
substance,  that  on  the  6th  day  of  July,  A.  D. 
1911,  at  the  town  of  Lincoln,  this  county,  the 
defendant,  while  operating  and  driving  his 
automobile  over  and  along  a  certain  street  or 
public  highway  In  said  town,  approached  the 
plaintiff,  who  was  then  and  there  driving  his 
horse  over  and  along  said  street  or  highway, 
and  that  when  tbe  defendant  saw  the  horse 
appeared  to  be  unmanageable,  because  of 
fright  at  the  approach  of  the  automobile,  the 
defendant  negligently  and  carelessly  omitted 
and  refused  to  bring  his  automobile  to  a 
stop,  although  signaled  by  the  plaintiff  to  do 
so,  and  that,  by  reason  thereof,  the  horse  be- 
came frightened  and  reared  and  fell  down 
upon  a  post,  standing  and  fastened  in  the 
ground,  and  the  post  wounded,  pierced  and 
lacerated  the  body  of  the  horse,  and  that  two 
days  thereafter  the  horse  died  in  consequence 
thereof. 

The  defendant  denies  that  he  saw  the  horse 
at  the  time  and  place  alleged,  or  that  the  In- 
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jDTies  complained  of  were  occasioned  by  any 
negligence  whatever  on  his  part. 

[1-fl]  It  Is  provided  by  an  act  of  assembly 
of  this  state  that: 

"Upon  approacfains  any  persm  walking  upon 
tiie  public  lughways,  or  a  horse,  horses,  or  oth- 
er draft  animals  beiog  led,  ridden  or  driven,  the 
operator  of  the  motor  vehicle  shall  give  t^ason- 
able  warning  of  hia  approach  and  nse  even'  pre- 
caution to  avc^d  injunng  such  persons  or  fright- 
ening such  animals,  bringing  his  motor  vehicle 
to  a  stop,  should  sncb  animals  appear  to  be  un- 
manageable, stopping  his  engine,  if  the  occasion 
require  it,  until  such  animals  have  had  sufficient 
time  to  pass.  •  •  • "  Section  243,  Revised 
Code  a8l&). 

The  fact  of  an  accident  by  which  an  injury 
Is  sustained  does  not.  in  itself,  if  not  within 
the  control  of  the  person  charged  with  caus- 
ing the  accident,  establish  the  t&ct  that  the 
injury  was  caused  by  negligence.  And  there 
can  be  no  recovery  in  this  case  unless  the 
Injury  complained  of  was  occasioned  by  the 
negligence  ot  the  defendant  Negligence  Is 
never  iweaumed,  but  must  be  proved,  and 
the  burden  of  proving  negligence  as  alleged, 
rests  upon  the  plaln'tUT. 

Negligence  Ib  defined  to  be  the  failure  to 
use  such  care  as  a  reasonably  pmdent  and 
careful  person  would  exenAae  under  similar 
circnmstancea. 

The  plalntitf  and  Uie  defendant  bad  each 
the  right  to  nse  the  street  upon  which  the 
accident  la  all^^  to  have  occarred,  tor  the 
purposes  tor  which  they  were  using  it  at  the 
time  1^  the  accident,  each  being  required  to 
use  the  same  In  a  reasonable  and  careful 
manner  tor  the  safety  of  the  other.  Ceodii 
T.  Lindsay,  1  Boyce,  187,  75  AtL  876. 

Driving  close  to  a  horse  upon  a  public  high- 
way is  not  of  itself  evidoice  of  negligence, 
the  driver  being  oUierwise  in  tlie  exercise  of 
due  and  reasonable  care. 

If  you  find  that  at  the  time  of  the  accident, 
the  deCmdant  was  driving  Ua  automobile  in 
a  careful  and  cautious  manner,  within  the 
limits  of  the  speed  law,  and  did  not  know,  or, 
in  the  exercise  of  due  care,  could  not  have 
known,  that  his  aatomol^  was  causing 
fright  to  the  horse  of  the  plaintiff;  or  If 
you  find  that  the  horse  of  the  plalntlfF  did 
not  become  frightened,  if  frightened  by  tiie 
automobile  of  the  defendant,  until  after  tiie 
automobile  had  passed  the  horse,  the  plalntUI 
cannot  recover. 

If  you  find  that  the  defendant  as  he  ap- 
proached the  horse  in  his  automobile  saw,  or 
by  the  exercise  of  his  sense  of  sight,  might 
have  seen  that  the  horse  appeared  to  be  un- 
manageable, it  was  his  duty  if  the  occasion 
required  it,  to  stop. 

[7-J]  Tou  are  the  exclusive  Judges  of  the 
weight  and  value  of  the  testimony.  Where 
the  testimony  is  conflicting,  you  should  recon- 
cile It,  if  you  can.  If  you  cannot,  you  should 
give  credit  to  the  testimony  of  those  wit- 
nesses who,  under  all  the  drcumstauces,  ap- 
pear to  you  to  be  most  entitled  to  credit,  tak- 


ing into  consideration  the  <vportunltiea  and 
advantages  of  each  for  seeing,  observing  and 
knowing  the  things  of  which  they  testified,  as 
well  as  the  apparent  fairness,  intelligence, 
and  any  other  element  which  may  fairly  test 
the  truthfulness  and  accuracy  of  each. 

[10]  Your  verdict  should  be  for  tiiat  party 
in  whose  favor  Is  the  preponderance  or  great- 
er  weight  of  the  evidence. 

If  you  find  for  the  plaintiff,  your  verdict 
should  be  for  such  a  sum  as  will  under  the 
evidence  reasonably  compensate  him  for  the 
value  of  his  horse,  at  the  time  of  the  acci- 
dent 

If  you  find  for  the  defendant,  yovr  vradlct 
should  be  accordingly. 

Verdict  for  defendant 


SGHMID  V.  SPICEB. 
(Superior  Court  of  Delaware.   New  Castle. 
Dec.  15,  1914.) 

HUBBAHO  AND  WiFI  (J  85*)— ACCOUMODATION 

InnoBSsicENT  —  Aqenct  or  Husband  fob 

Where  a  wife  indorsed  her  husband's  note 
for  his  accommodation,  in  order  that  he  might 
make  a  transfer  of  certain  property  concern- 
ing which  she  received  no  benefit  whatever, 
and  Ui  making  the  transfer  he  did  not  act  as 
her  antiiorlced  agent  she  was  not  liable  on  the 
indorsement 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  SS  883,  336-^1 ;  Dec.  Dig.  { 
85.*] 

Action  by  Anton  Schmld  against  Laura  M. 
Splcer.   Verdict  for  defendant 

Argued  before  BOTCE  and  BICB,  JJ. 

Harry  Kmmona,  of  Wilmington,  tor  plain- 
tiff. Robert  a.  Harman,  of  Wilmington,  for 
defendant 

Action  of  assumpsit  (No.  21,  May  term, 
1912,  alias  No.  2,  September  term,  1912),  on  a 
promissory  ^note  made  by  Oeorge  W.  Splcer, 
Jr.,  now  deceased,  to  McDonnell  Stout  Com- 
pany, for  $1,575.28,  with  Interest  from  Octo- 
ber 1,  1911,  subject  to  a  credit  ct  flOO, 
brought  by  Anton  Schmid,  Indorsee,  against 
Laura  M.  Splcer,  indorser. 

The  narr.  Is  in  the  usual  form  of  Indorsee 
against  Indorser.  Plea  non  assumpsit  nnd  a 
special  plea  alleging,  in  substance,  that  the 
note  was  made  by  George  W.  Spicer,  Jr.,  hus- 
band of  the  defendant  for  his  Indebtedness, 
and  that  the  defendant  was  an  accommoda- 
tion Indorser,  without  consideration. 

The  plaintiff  admitted  the  relation  of  hus- 
band and  wife  between  the  maker  and  in- 
dorser of  the  note,  but  denied  that  it  was 
given  for  the  debt  of  the  husband,  and  con- 
tended that  the  note  was  made  and  Indorsed 
for  the  benefit  of  the  defendant 

The  plaintiff  introduced  evidence  to  show 
that  some  time  before  the  note  vtsis  given,  the 
McDonnell  Stout  Company,  silk  manufactur- 
ers, bad  dealings  with  the  Marshallton  Silk 
Manufacturing  Company;   that  the  defend- 
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ant  owned  the  land  upon  whidi  tbe  plant  of 
the  latter  company  was  erected;  that  the 
former  company  held  a  chattel  mortgage 
against  the  latter  company  to  recover  a  debt 
of  $2,200,  besides  having  a  claim  for  other 
unsecured  Indebtedness ;  that  the  husband  of 
the  defendant,  as  owner  and  manager  of  the 
latter  company  and  as  agent  of  his  wife, 
the  defendant,  represented  to  the  McDonnell 
Stout  Company,  about  October  25,  1910,  that 
he  had  arranged  for  tbe  sale  of  his  plant 
and  the  land  upon  which  It  was  erected,  and 
requested  the  company  to  satisfy  Its  chattel 
mortgage,  so  that  be  and  his  wife  might  ef- 
fect tbe  sale  of  tbe  plant  and  the  land  to  the 
prospective  purchaser;  that  the  husband  of 
tbe  defendant  as  such  manager  and  agent 
agreed.  In  consideration  of  tbe  satisfaction 
of  the  mortgage,  to  pay  a  certain  part  of  tbe 
Indebtedness  of  his  company,  and  to  secure 
tbe  balance  thereof  by  bis  promissory  note 
Indorsed  by  his  wife ;  that  tbe  chattel  mort- 
gage was  satisfied,  part  of  the  said  indebted- 
ness was  paid,  and  the  note  sued  upon  In  this 
action  was  given  for  tbe  balance;  that  short- 
ly after  tbe  note  became  due  $100  was  paid 
thereon,  but  nothing  has  since  been  paid. 

Tbe  plalntllT  offered  In  evidence  against 
objection,  subject  to  be'  stricken  out  on  ap- 
plication of  the  defendant,  the  records  of 
certain  conveyances  to  the  defendant  for  the 
lands  upon  which  tbe  Marshallton  Silk  Man- 
ufacturing Company  plant  was  erected,  to 
show  that  the  defendant  had  an  interest  in 
having  tbe  chattel  mortgage  satisfied;  also 
tbe  records  of  tbe  sale  of  the  property ;  but 
no  direct  testimony  was  introduced  to  show 
that  the  husband  had  any  authority  to  act  as 
agent  for  his  wife  In  the  transaction. 

It  was  contended  that  the  facts  and  circum- 
stances were  sufficient  to  establish  the  rela- 
tion of  principal  and  agent  between  the  bus* 
band  and  bis  wife,  tbe  defendant,  and  to  show 
that  the  defendant  had  mch  a  beneficial  in- 
terest in  the  transaction  as  to  bind  her  by 
her  Indorsement  of  tbe  note,  tbe  same  as  if 
she  had  been  the  maker  thereof  for  her  own 
benefit. 

The  plaintiff  called  the  defendant  as  a  wit- 
ness who  testified  that  her  husband  was  not 
her  agent  In  arranging  for  the  satisfaction 
of  the  chattel  mortgage,  or  In  the  making 
of  the  note ;  that  It  was  given  for  his  debt ; 
that  she  derived  no  benefit  from  It,  and  that 
she  Indorsed  it  at  his  solicitation  solely  for 
his  benefit  and  as  an  accommodation  to  blm. 

When  the  plaintiff  had  rested,  counsel  for 
tbe  defendant  moved  for  binding  Instructions 
to  the  jury  for  several  reasons,  but  cblefiy 
for  the  reason  that  it  had  been  shown  that 
the  defendant  Indorsed  the  note  sued  upon 
merely  as  an  accommodation  indorser  for 
the  benefit  of  her  husband  and  was  not  there- 
fore liable  on  the  note,  citing  Kohu  v.  Colli- 
son,  1  Marr.  109,  27  Atl.  834,  Wright  v.  Par- 
vis  &  Williams  Co.,  1  Marv.  325,  40  Atl.  1123, 
Warder,  Bushnell  &  Glessner  Co.  t.  Stewart, 


2  Marv.  275,  36  Atl.  88,  Forbes  v.  Thompson, 
2  Pennewlll,  530,  47  Atl.  1015,  Masten  v. 
Herring,  6  PenuewiU,  282,  66  Atl.  368,  Vin- 
cent V.  Ireland,  2  Pennewill,  580,  49  Atl.  172, 
and  Ellaaon  v.  Draper,  2  Boyce,  1,  77  Atl.  572. 

BOTGE,  J.,  delivering  the  opinfr.n  of  the 
court: 

The  Marshallton  Silk  Hanufactnrlug  Com- 
pany, owned  and  managed  by  the  husband 
of  the  defendant,  was  engaged  In  tbe  mano- 
&ctare  of  i^k  at  MarshaUtMi,  this  coanty, 
and  bad  dealings  with  the  McDonnell  Stout 
Company,  silk  dealers,  which  latter  company 
had  held  a  chattel  mortage  upon  the  prop* 
erty  of  the  flrst  mentlimed  company  for 
some  years  before  tbe  note  sued  npcm  In  tbla 
action  was  made. 

It  appears  that  prevloua  to  the  making  of 
the  note  the  husband  of  tbe  defendant  rep- 
resented to  the  McDonnell  Stout  Company, 
tbe  payee  In  the  note,  that  he  had  a  pur- 
chaser for  bis  silk  mill  and  the  land  mi 
which  It  was  erected,  belonging  to  his  wife, 
and  be  requested  tbe  ccxnpany  to  satisfy  Its 
chattel  mortgage,  agreeing,  if  satisfacti<Hi 
thereof  should  be  made  so  that  he  might  ef- 
fect the  sale  of  the  property,  to  pay  a  por- 
tion of  his  indebtedness  to  McDounell  Stout 
Company,  and  to  secure  the  balance  by  his 
promissory  note  Indorsed  by  his  wife.  The 
chattel  mortgage  was  satisfied;  tbe  proper- 
ty was  sold ;  payment  of  a  part  of  the  In- 
debtedness was  made;  and  the  note  sued 
upon  was  given  for  the  balance  of  the  In- 
debtedness, Indorsed  by  the  defendant.  But 
it  does  not  appear  from  the  evidence  that 
the  defendant  was  present,  or  had  any 
knowledge  of  the  negotiation  between  tbe 
parties,  or  that  her  husband  had  any  author- 
ity as  her  agent  to  bind  her.  On  the  other 
band,  the  defendant  when  called  by  the 
plaintiff  testified  to  the  effect  that  she  In- 
dorsed tbe  note  in  question  as  an  accommo- 
dation indorser  only;  that  she  did  not  re- 
ceive any  benefit  therefrom  whatever;  that 
she  indorsed  the  note  at  the  request  and  up- 
on  the  representation  of  her  husband  that  It 
would  be  a  benefit  to  him ;  and  that  the 
note  was  given  for  the  debt  of  the  Marshall- 
ton  Silk  Manufacturing  Company,  which  was 
conducted  by  her  husband  and  with  which 
she  had  nothing  to  do  whatever. 

Under  the  facts  shown.  It  Is  quite  clear  to 
the  court  that  the  agency  relied  upon  by  the 
plaintiff  has  not  been  established;  and  it  is 
equally  dear  that  the  defendant  Indorsed 
her  husband's  note  as  an  accommodation  in- 
dorser. 

Tbe  plaintiff  cannot,  therefore^  bare  a  re- 
coTery  in  this  bctlon.  Kcbu  t.  Oolllson,  1 
Marr.  109,  27  AtL  834. 

Gentlemen  of  the  Jury:  Hie  court  Instnict 
you  to  return  a  verdict  for  the  defondanL 

Verdict  for  the  defendant. 
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GHBAT  NORTHERN  MFG.  CO.  v.  BROWN. 

(Supreme  Judidal  Court  of  Maine.    Febw  12, 
191B.) 

1.  Appeal  and  Bbrob  ($  1029*HHab]Cles8 
Ebbob— Instbuction  . 

Aa  to  plaintiff,  entitled  to  no  recovery,  di- 
rection of  verdict  for  it  for  a  Bum  lesa  than 
claimed,  on  an  erroneous  theory  aa  to  defend- 
ant's right  of  resdssion  for  fraud,  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4036,  4036;  Dec.  Dig.  S 
1029.  •] 

2.  CONTBACTS  (I  94*)— WRTrriN  OORTBAOTS— 

Fbaud  ab  G-bodrd  of  Rescission. 

A  written  contract  may  be  avoided  tor 
fraud  inducing  one  to  sign  it,  not  knowing  its 
contents. 

[Ed.  Note.— For  other  cases,  see  Cimtracts, 
Cent  Dig.  li  420-480,  1160,  1164.  UeS;  Dec. 
Dig.  5  94.*] 

8.  Fbaud  (I  I*)— Natube. 

Fraud  is  any  cunning  deception  or  artifice 
used  to  circumvent,  cheat,  or  deceive  another 
(quoting  Words  and  Phrases,  Fraud). 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  H  1-7 ;  Dec.  Dig.  § 

4.  Sales  (§  52*)— Fbaud— Etidenob. 

Evidence,  in  an  action  on  a  contract  of 
sale  for  purchase  price,  held,  on  the  issue  of 
fraud  as  ground  of  rescission,  to  prove  that 
with  intent,  by  means  calculated  to  accomplish 
it,  defendant  was  fraudulently  led  to  sign  it, 
supposing  it  was  merely  a  consent  to  receive 
and  give  away  machines  for  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  118-144.  1045;  Decrblg.  |  62*] 

Exertions  from  Supreme  Judidal  Court, 
Knox  County. 

Action  by  the  Great  Northern  Manufactur- 
ing-Comi>any  against  George  Brown.  Ver- 
dict was  directed  for  plaintiff  for  less  than 
claimed,  and  it  brings  exceptions.  Excep- 
tions overruled. 

Argued  before  SPEAR.  KING,  BIRD,  and 
HANSON,  JJ. ;  CORNISH,  J.,  ruled. 

A.  S.  Littlefleld,  of  Rockland,  for  plalntlfC. 
Alan  Li  Bird,  of  Rockland,  for  defendant 

SPEAR,  J.  This  la  an  action  upon  a  ape- 
dal  contract,  alleging; 

"That  the  defendant  at  Port  Clyde,  to  wit, 
at  Rocklaud,  on  the  24th  day  of  October,  A.  D. 
1911,  entered  into  a  written  contract  by  him 
signed,  wherein  the  plaintiff  agreed  to  sell  and 
the  defendant  to  buy  12  Harmony  disc  talking 
machines,  with  horns  complete,  the  plaintiff  to 
furnish  free  therewith  100  needles  and  27  double 
disc  10-inch  Harmtmy  records  to  be  free  there- 
with. 

"And  the  parties  to  said  contract  did  agree 
that  said  machines  should  be  delivered  by  the 
plaintiff  and  received  by  the  defendant  on  board 
the  cars  at  Bridgeport,  Conn. ;  and  the  defend- 
ant did  agree  to  pay  for  the  same  the  sum  of 
S17.55  for  each  of  ■  said  machines  within  SO 
days  from  the  time  said  machines  were  so  shi[>- 
ped." 

The  machines  were  delivered  according  to 
the  agreement  and  transported  to  Port  Clyde 
end  tendered  by  the  carrier  to  the  defendant. 
But  the  defendant  refused  to  accept  the  ma- 
chines on  the  ground  that  the  contract  of 
sale  to  him  was  procured  by  fraud.   In  an- 
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swer  to  the  plaintiff's  action  he  pleaded  the 
general  Issue  and  a  brief  statement  setting 
up  misrepresentation  and  fraud  in  procuring 
the  contract 

The  account  annexed  was  for  12  machines 
at  $17.65  each,  amounting  to  $210.60,  and 
needles  amounting  to  $7,  making  a  total  of 
$217.60.  and  interest  amounting  to  $22.50. 

[1]  At  the  conclusion  of  the  evidence,  the 
court  directed  a  verdict  for  the  plaintiff  for 
$15,  tteing  the  amount  of  freight  from  Con- 
necticut to  Port  Clyde  and  return,  which  was 
a  ruling  In  favor  of  the  defendant  upon  the 
question  of  rescission.  The  plalntUT  except- 
ed to  the  Instruction;  but.  Inasmuch  as  the 
instruction  was  in  favor  of  the  plaintiff  to 
the  amount  of  the  verdict  the  conclusion  of 
the  presiding  justice — that  in  order  to  ef- 
fectuate the  rescission  the  defendant  was 
required  to  pay  the  freight— being  erroneous, 
the  instruction  was  harmless  error,  except 
to  the  defendant  who  does  not  complain. 

There  is  no  controversy  that  the  defendant 
executed  the  contract  upon  which  the  suit 
was  tHTOuSht  The  defense  Is  rescission  based 
upcm  miar^resoitatlon  and  fraud;  the  i»* 
gne.  are  they  proved? 

[Z,  3]  We  do  not  overlook  the  fact  that  the 
defendant  signed  a  written  contract  and,  1^ 
the  ordinary  rules  of  law,  is  presumed  to 
know  ita  contoits,  whether  read  ox  not  But, 
If  shown  that  the  contract  itself  was  pro- 
cured by  fraud,  the  general  rule  does  not 
tipplj-  If  It  did,  no  fnltten  Instrument  could 
he  avoided.  But  it  la  universally  held  Uiat 
the  most  sacred  instrument  may  be  ar<^ded 
for  fraud.  Accordingly,  the  question  to  de- 
termine Is,  not  whether  the  contract  was 
signed  and  entitled  to  the  ordinary  force  of 
audi  an  instmmait  but  whether  it  is  entitled 
to  any  force  as  the  contract  of  the  defendant 

"Fraud  has  been  defined  to  be  any  cunning, 
deception,  or  artifice  used  to  circumvent,  cheat 
or  deceive  another.  Words  and  Phrases,  vol.  3, 
2»43.'* 

The  means  which  may  be  employed  to  ac- 
complish a  fraud  are  as  varied  as  the  in- 
genuity of  the  human  mind.  But,  whatever 
the  method,  we  inquire:  First,  In  proof,  was 
a  fraud  Intended?  Second,  were  the  means 
employed  calculated  to  accomplish  it?  Third, 
was  the  intended  victim  entrapped?  It  is  not 
exaggeration  to  say  that  It  would  be  a  rare 
discovery  to  find  a  device  t>etter  designed  to 
establish  fraudulent  intent  a^^d  fraudulent 
methods,  than  the  scheme  conceived  and 
operated  in  this  case.  The  plan  was  to 
thoroughly  prepare  the  mind  of  the  victim 
to  expect  tile  reverse  of  what  he  was  to  re- 
ceive; to  fix  bis  attention  upon  a  gift  and 
divert  It  from  a  sale ;  to  gain  liis  confidence 
and  allay  suspicion;  to  misrepresent  and 
avoid  detection;  to  get  his  signature  with- 
out inspection.  When  the  way  was  prepared 
for  the  sacrifice,  a  priest  appeared  at  the 
temple,  and  the  omens  augured  success. 

[4]  While  the  circulars  which  the  defend- 
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ant  received  were  not  In  his  possession  at  the 
time  of  the  trial,  other  circulars,  Identical 
with  the  ones  which  he  had  recelTed,  were 
offered  In  evidence  and  properly  admitted. 
The  first  step  In  the  accomplishment  of  the 
scheme  Is  shown  by  a  letter  headed  "Har- 
mony Talking  Machine  Co.,  600  to  680  Sonth 
Dearborn  St.,  Chicago.  2—1—12."  While  not 
addressed  to  the  defendant,  It  was  precisely 
like  the  one  he  received,  and  is  partly  as 
follows: 

"Dear  Sir:  We  simply  want  to  send  yoa 
one  sample  machine  aod  a  good  selection  of  a 
few  of  oor  best  Harmony  velvet  t<me  records. 
We'll  send  this  sample  outiit  at  oar  own  ex- 
pense. There'll  be  no  charge  whatever.  We 
want  you  to  examine  the  instnimeDt,  listen  to 
our  sweet  toned  recortte.  and  then  let  as  know 
how  many  of  these  machines  you  can  sivc  n^iiy 
for  OS  in  your  locality.  Yes,  we  want  the  ma- 
chines ^ven  away  absolutely  free;  don't  wont 
yon  to  charfce  one  red  cent  for  the  instrument. 
It  wont  cost  yon  anythins  and  we  don't  want 
yon  to  charge  for  it  This  Is  simply  an  ad- 
Terdsins  idea  to  sell  Harmony  velvet  toned 
records. 

Now  It  will  be  observed  that  the  laivnase 
of  Uds  letter  la  calculated  to  Impress  upon 
the  mind  of  the  prospective  donee  the  sole 
idea  that  he  is  to  receive  these  machines  tree 
of  any  cliarge.  For  instance,  in  ttie  sen- 
tence, "Dim't  want  yon  to  charge  one  red 
cent  for  the  instmment,"  ithe  phrase  "one  red 
cent^'  attracts  tlie  eye  and  negatives  the 
Idea  of  pay.  They  then  go  on  to  state  the 
reason  why  they  are  able  to  give  these  ma- 
chines away ;  that  it  la  simply  an  advertls: 
Ing  scheme  to  sell  the  Harmony  velvet  tone 
records;  that  with  every  machine  they  are 
placed  in  a  portion  to  sell  from  7S  to  100 
records  upon  which  they  are  able  to  make 
lai^  profits,  **ao  that  it  can  be  easily  seen 
why  we  are  glad  to  give  them  away  free." 
Then,  as  a  further  inducement,  they  say  that 
many  stores  make  everybody  buy  9^  or  $35 
worth  of  merchandise  before  giving  them  a 
machine,  which  is  calculated  to  draw  trade 
from  the  other  merchants.  They  then  wind 
np  with  the  injunction: 

"Fleaae  do  not  delay  sending  for  the  free 
sample  outfit    We  want  to  begin  giving  the 
luucnines  away  as  soon  as  possible. 
"Years  very  truly, 

"Harmony  Talking  Machine  Co." 

Comment  la  unnecessary.  The  meaning  of 
this  letter  is  clear  to  a  layman. 

The  first  clrcnlar  evidently  was  not  an- 
swered. From  the  phraseology  of  the  sec- 
ond drenlar,  It  would  seem  that  a  failure  to 
answer  the  first  was  regarded  but  an  oppor- 
tunity on  the  part  of  the  i^alntUf  to  make 
more  enticing  the  lure  of  the  scheme.  This 
circular  begins: 

"Dear  Sir:  Too  did  not  answer  our  last  let- 
ter^why?  Either  the  letter  didn't  get  to  you, 
or  you  didn't  understsnd  us  clearlyor  you  cer- 
tainly would  have  written  us.  We  want  to 
know  whether  you  will  give  away  a  certain 
number  of  our  talking  mschlnes  to  your  cus- 
tomers—give them  away  free?  The  machine, 
itself,  don't  cost  you  or  your  customers  any- 
tiilng;  what  we  want  to  do  is  to  sell  records 


to  the  people  that  yon  give  theat  maehliiea  tob 
Our  machine  is  built  such  a  way  that  no 
record  but  the  Harmony  can  be  played  on  this 
inatrument  Our  proposition  to  you  is  this: 
I.ct  us  send  you  twenty-five  or  fifty  madiine*— 
put  these  In  your  whidow  and  we'll  fumiah 
you  a  couple  of  window  sim  cards  that  read: 
•THESK  TALKING  MACHINES  WILL  BS 
GIVEN  AWAY  FREE  WITH  TWENTY- 
FIVE  DOLLARS  IN  TRADE,' " 

The  capital  letters  appear  In  the  drenlar. 
thus  making  conspicuous  the  theory  of  gift 
Constantly  keeping  in  view  the  bait,  the  next 
paragraph  goes  on  to  say: 

"Then  give  away  one  Instrommt  to  each  fami- 
ly on  that  plan." 

Then  a  reference  is  made  to  the  profits 
to  be  gained  by  the  sale  of  the  records.  Fur- 
ther along  the  tact  tliat  the  machine  la  free 
Is  again  brought  to  the  attention  of  the  pro- 
spective recipient: 

"And  we  also  know  that  a  person  that  gets 
a  machine  free  alwaya  buys  a  great  many  nkore 
recorda  than  people  do  that  had  to  pay  920.00 
or  $25.00  for  the  instrument** 

The  next  paragraj^  emphaaliea  the  Idea 

of  a  gift  by  stating: 

"The  machine  you  give  away  Is  a  ngolar 

$25.00  instrument,"  etc. 

Then  the  very  last  thing  to  which  attrition 
is  called  Is  as  follows: 

"Remember  this  sample  outfit  is  free  also.  It 
is  sent  at  our  expense.  No  express  cbargca  or 
in  fact  any  cbat^  at  all.  Simply  mall  the  post 
card  for  this  outfit." 

This  Is  signed  iweclsely  as  the  other  dren- 
lar. 

From  these  communications  it  is  too  ob- 
vious for  question  that  the  foreground,  the 
background,  and  the  detail  of  the  picture  con- 
tained in  these  circulars  all  end  in  the  pa- 
spectlve  of  free  machines  to  whoever  would 
consent  to  take  them  for  distribution  to  cus- 
tomers. 

The  defendant  answered  this  circular,  in 
response  to  which,  according  to  the  represen. 
tation,  he  should  have  received  "a  free  sam- 
ple outfit."  But  the  free  sample  outfit  was 
hut  an  optical  Illusion.  It  was  not  in  har- 
mony, with  the  original  design.  It  would  not 
accomplish  the  end  which  the  inventors  of 
the  scheme  had  In  view.  It  would  not  secure 
a  contract  for  the  purchase  of  these  machines 
at  f  17.55  each.  Accordingly,  to  carry  ont  the 
plan  and  secure  the  contract,  it  became  neo 
essary  to  send  an  agent  ostensibly  represent- 
ing another  company,  called  the  "Great 
Northern  Manufacturing  Company."  The 
real  mission  of  the  new  company  In  the 
mechanism  of  the  plan  la  not  obrlous,  unless 
to  prevent  the  admission  of  the  circulars  on 
the  ground  that  the  contract  was  not  made 
with  the  company  sending  out  the  circulars. 
But  this  [>olnt  Is  not  made  In  argument  be- 
fore the  law  court,  nor  could  it  be,  inasmuch 
as  the  agent  purporting  to  represent  (fue 
Great  Northern  Manufacturing  Company  had 
no  mission,  except  to  reprint  the  Harmony 
Talking  Machine  Company. 

tiaring  prepared  the  mind  oC  tba  dafenJaol 
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for  free  machines,  the  agent  appeared  before 
btm  with  the  post  card,  In  hand,  sent  to  the 
defendant  and  by  him  signed  and  returned 
for  the  order.  In  accord  with  the  circulars 
Intended  to  deceive  were  the  representations 
made  by  the  agent  At  the  outset,  when  the 
defendant's  wife  objected  to  taking  the  ma- 
chines, be  said: 

"These  machlnei  are  not  going  to  cost  Mr. 
Brown  anything." 

mien  later,  when  the  defendant  signed  the 
contract,  the  agent  said: 

"You  will  have  to  sign  these  papers,  or  paper, 
to  show  you  are  going  to  receive  these  ma- 
chioeB." 

He  did  not  say  "buy  these  machines."  The 
language  was  In  direct  harmony  with  the 
scheme.  The  word  "receive"  carried  out  the 
idea  of  gift,  with  which  the  defendant's 
mind  had  been  filled.  The  defendant's  wife 
also  testified  that  the  agent  aald  to  the  de- 
fendant: 

"They  are  not  going  to  cost  Mr.  Brown  any- 
thing." 

His  daughter  testified  that  ber  mother  re- 
fused to  have  a  machine  In  the  house ;  that 
her  father  replied  he  thought  she  would  be  all 
right  when  she  understood  about  them ;  and 
that  the  agen/t  then  explained  tbat  they  were 
going  to  cost  Mr.  Brown  nothing.  Again  she 
states  that  the  agent  said  that  there  would  be 
a  profit  on  the  needles  and  the  records  were 
to  sell ;  the  machines  were  to  be  free.  Not  a 
word  of  tbia  testimony  was  contradicted.  It 
therefore  appears  tbat  this  ageat  several 
times,  and  whenever  he  said  anything  at  all 
about  the  disposal  of  the  machines,  reiterated 
precisely  what  was  In  both  the  circulars,  ei- 
ther that  tbe  machines  would  cost  Mr.  Brown 
nothing  or  that  they  would  be  free.  Upon  the 
strength  of  these  circulars  and  the  represen- 
tations of  the  agent,  the  defendant  signed 
the  contract  which  he  says  he  supposed,  as 
the  agent  told  him,  was  simply  a  writing  In- 
dicating his  consent  to  receive  the  machines 
to  be  disposed  of  In  accordance  with  the  rejv- 
resentatlons  made  In  both  the  circulars  and 
by  tbe  agent,  when,  as  a  matter  of  fact,  he 
signed  a  contract  for  the  purchase  of  12  of 
these  machines  at  $17.55  each.  And  the 
climax  of  the  fraudulent  Intent  of  tbe  whole 
transaction  is  found  In  the  last  paragraph  of 
the  contract  signed  by  the  defendant,  namely: 

"It  is  fully  understood  between  the  parties 
hereto  that  this  instrument  covers  and  includes 
all  contracts  and  agreements  between  the  par- 
ties hereunder" 

— a  oonfessim  and  attempted  avoidance  of  a 
barefaced  fraud.  In  confirmation  of  the  In- 
terpretation given  to  the  drculars  aent  to 
the  defendant,  it  la  not  without  Interest  to 
note  that  tlie  word  "free,"  "without  charge," 
"don't  cost  anything"  or  the  exact  equivalent. 
Is  used  IS  times  In  tbe  flrat  drcnlar  and  15 
times  in  the  secoid 'drcnlar.  The  corres- 
pondence of  the  nnmbera  in  each  circular 
may  be  a  coincidence,  but  the  prolific  use  of 


the  phraseolc^  undoabtedly  was  enployed 
with  crafty  design. 
Exceptions  overmled. 


JOBDAN  V.  McEBNZIB. 

(Saprone  Judicial  Court  of  Maine   Fdk  12, 
1916.) 

1.  INSOLVBITOT  (|  IBS*)— CX-UICS— DEBTS  BA&> 

BXD. 

After' a  creditor  Instituted  suit,  the  debtor 
filed  his  voluntary  petition  In  insolvency,  sched- 
uling the  claim.  Tbe  claim  was  allowed,  and 
tbe  creditor  became  entitled  to  his  proportion- 
ate dividend.  Thereafter  tlie  claim  was  reduced 
to  judgment  In  the  suit  alre^y  begun.  Held, 
that  the  debtor's  diacbarge  in  insolvency  did  not 
discharge  the  claim. 

[Ed.  Note. — For  other  cases,  see  Insolvency, 
Cent  Dig.  IS  254-266;  Dec.  Dig.  f  16&*] 

2.  CouBTS  (S  93*)— Precedents. 

As  litigants  have  a  right  to  transact  bust- 
ness  with  reference  to  the  law  aa  enundated 
by  the  Supreme  Court  s  precedent  in  insolven- 
cy will  be  followed  regardless  of  its  confiict 
with  decisions  of  other  jurisdictions,  unless 
there  is  some  valid  reason  for  overruling  it; 

[Ed.  Note.~For  other  cases,  see  Courts.  G«it 
Dig.  H  336-339 ;  Dec.  Dig:  J  93.*] 

Report  from  Supreme  Judicial  Oourt^  Han- 
cock County,  at  Law. 

Action  by  Mary  E.  Jordan  against  Colin 
McKenzle.  On  report  Judgment  for  plain- 
tiff. 

Argued  before  SPEAB,  CORNISH.  KINO, 
BIRD,  and  HANSON,  JJ. 

George  E.  Googlns,  of  Bar  Harbor,  tor 
plalntur.  B.  J.  Walsb,  of  EUsworl^  for  de- 
fendant 

SPEAR,  J.  This  la  an  action  of  debt  on 
judgment  in  which  the  plaintiff  sues  to  re- 
cover on  a  Judgment  rendered  In  favor  of 
^Ivanus  Jordan,  the  original  plaintl£f,  at 
tbe  October  term,  1893,  of  the  Supreme  Ju- 
dicial Court  for  the  County  of  Hancock. 
The  writ  was  dated  Jannaiy  11,  18^  and 
entered  at  the  April  term  of  court,  and  con- 
tinued to  tbe  October  term  of  the  same  year, 
when  the  insolvency  of  the  defendant  was 
suggested,  and  at  the  April  term,  1894,  tbe 
defendant  was  defaulted  and  Judgment  ren- 
dered In  favor  of  Sylvanus  Jordan,  npon 
which  execution  was  issued  May  1,  1894. 

[1]  Tbe  present  action  Is  founded  npon 
this  execution  in  favor  of  Mary  EL  Jordan 
under  tbe  wlU  of  ber  late  busband,  Sylvanna 
Jordan.  The  action  in  the  original  suit  was 
brought  before  the  defoidant  filed  his  volun- 
tary petition  In  Insolvency.  Tbe  claim,  ui>- 
on  which  tbe  suit  was  founded,  was  provable 
against  tbe  estate  of  the  defendant  when  he 
was  declared  Insolvent  The  claim,  notwith- 
standing suit  was  pending,  was  scheduled, 
allowed,  and  became  entitled  to  a  proportion- 
al part  of  any  dividend  which  might  be  de- 
dared,  and,  so  far  aa  aN»earfl,  so  stands  to- 
day. But  after  the  defendant  was  declared 
an  insolvent  upon  his  petition,  and  before 
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he  received  his  discharge,  the  original  plain- 
tiff obtained  Judgment  npon  the  Identical 
cialm  filed  against  the  defendant's  estate. 

Under  this  state  of  facrts,  the  only  question 
is:  Did  the  defendant's  discbarge  In  Insol- 
vency bar  the  plalntlfTs  right  of  action? 
The  solution  of  this  question  depends  upon 
whether  we  follow  the  rule  laid  down  by  our 
own  court  in  Emery  et  al..  Appellants,  89 
Me.  54-1,  36  Atl.  992,  56  Am.  St.  Rep.  440, 
or  the  doctrine  announced  in  Bo.vnton  t. 
Ball,  121  U.  S.  457,  7  Sup.  Ct.  981,  30  L. 
Ed.  985.  The  trend  of  the  later  decisions 
in  Massachusetts  Is  In  harmony  with  the  de- 
cision of  our  court.  Huntington  v.  Saun- 
ders, 166  Mass.  92,  43  N.  B.  lOrtS.  Emery 
et  al..  Appellants,  affords  an  exact  precedent 
in  every  detail  of  the  facts  for  the  case  at 
bar.  The  suit  was  brought  before  the  de- 
fendant went  into  insolvency  and  judgment 
obtained  before  he  received  his  discharge; 
and  the  claim  was  scheduled  and  allowed 
against  the  estate.  But  the  court  held  that 
the  taking  of  Judgment  by  the  plaintiff  was 
a  waiver  of  his  claim  against  the  estate; 
that  the  account  .sued  was  merged  in  the 
judgment  and  assumed  a  new  form  of  in- 
debtedness, and,  having  been  acquired  after 
the  commission  of  insolvency  was  issued,  was 
not  provable  against  the  estate,  hut  became 
the  personal  debt  of  the  insolvent. 

[2]  The  plaintiff,  accordingly,  had  before 
her  for  her  legal  guidance  the  unchallenged 
opinion  of  this  court,  not  only  unchallenged 
but  expreijsly  overruling  Boynton  t.  Ball  In 
its  application  to  proceedings  under  our  in- 
solvent law. 

Litigants  have  ft  right  to  transact  busineas 
with  reference  to  the  law  enunciated  by  the 
court.  Most  valuable  property  rights  may 
be  predicated  upon  the  law,  as  thus  declar- 
ed. These  rights  should  not  be  Impaired 
nor  sacrificed  by  a  reversal  or  modification 
of  the  law  except  upon  cogent  and  necessary 
reasons.  Stability  of  the  law  should  be  the 
one  great  outstanding  feature  of  jurispru- 
dence upon  which  the  profession  as  well  as 
the  people  should  have  a  right  to  rely.  We 
are  unable  to  discover  any  such  paramount 
reason  as  would  warrant  us  in  overruling 
this  long-standing  decision  of  our  own  court 
touching  the  disposal  of  the  case  before  us. 

Judgment  for  the  plaintiff. 


HILL  T.  TVILES. 

(Supreme  Judicial  Court  of  Maine.   Feb.  16, 
1916.) 

1.  Shebiffs  and  Constables  (8  138*)  —  Ac- 
tion FOB  Trespass— BuBOEN  of  Proof. 
In  trei^paas  sgainst  a  deputy  sheriff  who 
attached  tbe  property,  plaintiff,  who  asserted 
that  he  mailed  notice  of  his  claim  to  the  credi- 
tor'a  attorney,  had  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
ConRUibles.  Cent  D^r.  IS  290-296;  Dec:  Dig. 
fi  138.*] 


2.  Evidence  (|  89*)- PBEBUMPrroNS— Mail. 

The  presumption  of  receipt  arising  from 
the  mailing  of  a  letter  is  r^uttable,  and  may 
be  contradicted  hy  positire  testlmoay  that  tbe 
letter  was  not  received. 

[Ed.  Note. — For  other  cases,  see  E^vidence. 
Cent.  Dig.  S  111 :  Dec.  Dig.  {  89.*] 

3.  A'rrACH>(ENT  (8  296*)- Nottcb  of  Olaiu— 
Sufficiency  of  Notice. 

It  is  not  a  compliance  with  Bev.  Sl  c.  83, 
8  46,  providing  that  an  officer  may  give  a  claim- 
ant written  notice  of  attachment,  and  that  if 
the  claimant  does  not  within  ten  days  deliver 
to  the  officer  a  true  account  of  the  amount  dae 
on  his  claim,  he  waives  the  right  to  hold  the 
property,  for  a  claimant  to  serve  on  tbe  credi- 
tor's attorney.  Instead  of  the  officer,  a  true  ac- 
count of  the  amount  due  on  his  claim. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  88  1048-1001;  Dec  Dig.  8  206.»] 

4.  Attachment  (8  296"')— Claim— Notice. 

Bev.  St.  c.  83,  8  46,  provides  that  an  officer 
may  give  a  claimant  written  notice  of  attach- 
ment, and  that,  if  the  claimant  does  not  within 
ten  days  deliver  to  the  officer  a  true  account  of 
the  amount  due  on  the  claim,  he  waives  tbe 
right  to  hold  the  property.  Section  45  provides 
that  the  claimant  must  give  the  c^cer  at  least 
48  hours'  written  notice,  and  that  the  officer 
may  discharge  tbe  claim  by  paying  or  tendering 
the  amount.  Held  that,  as  the  two  sections 
were  enacted  together,  a  claimant  cannot  ex- 
cuse his  failure  to  give  notice  of  the  true 
amount  of  his  claim  on  the  ground  that  tbe 
officer  had  already  sold  the  property ;  it  being 
obvious  that  the  purpose  of  tbe  two  sections 
was  to  ^ve  tbe  omcer  an  opportunity  either  to 
return  the  property  or  to  pay  the  claim  before 
being  sued. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Gent  Dig.  88  1048-1061 ;  Dec.  Dig.  |  296.*] 

Exceptions  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Trespass  de  bonis  asportatis  by  George  F. 
Hill  against  John  A.  Wiles.  A  verdict  was 
directed  for  defendant,  and  plaintiff  except- 
ed. Exceptions  overruled. 

Argued  before  SAVAGE,  0.  J.,  and  COR- 
NISH, KING,  BIRD,  and  HANSON,  JJ.  . 

A.  L.  Blanchard,  of  Bangor,  for  plaintiff. 
O.  W.  Hayes,  of  Foxcroft,  for  defendant. 

SAVAGE,  C.  J.  Trespass  de  bonis  af^r- 
tatls  for  a  hike  trotting  sulky.  A  verdict 
was  directed  for  the  defendant,  and  the  plain- 
tiff excepted. 

[1-3]  The  material  facts  are  not  in  dispute. 
The  sulky  was  mortgaged  November  10,  1911. 
The  mortgage  was  assigned  to  the  plaintiff 
August  IS,  1918.  Both  the  mortgage  and  the 
assignment  were  duly  recorded.  The  de- 
fendant, a  deputy  sheriff,  attached  the  solky 
June  S,  1913,  as  tbe  property  of  the  mort- 
gagor, seized  It  on  the  execution  August  20, 
and  sold  It  August  26,  1913.  The  defendant 
did  not  have  actual  notice  of  ptalntlflfs  mort- 
gage Interest,  nor,  as  it  would  seem,  did  the 
plaintiff  hare  knowledge  of  the  attachment, 
s^zure,  or  sale,  until  after  the  sale.  On 
September  6th  following  the  defendant  gave 
the  plaintiff  written  notice  of  the  attachment 
and  seizure,  but  not  of  the  sale.  The  plain- 
tiff clalma  that  thereupon  he  notified  tbe 
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creditor's  attorney,  by  letter,  of  his  mortgage, 
and  the  amount  due  thereon.  The  attorney 
denies  having  received  the  letter.  The  bur- 
den on  this  Issue  Is  on  the  plaintiff,  and  he 
fails.  The  presumption  of  delivery,  arising 
from  the  known  regularity  of  the  mall  serv- 
ice, is  rebutted.  But,  if  it  were  conceded 
that  the  letter  was  received  by  the  attorney, 
the  plaintiff  Is  in  no  better  situation.  The 
statute  (R.  S.  c.  83,  $  46)  provides  that  the 
officer  may  give  the  claimant  written  notice 
of  his  attachment,  and  that,  if  the  claimant 
"does  not,  within  ten  days  thereafter,  de- 
liver to  the  ofAcer  a  true  account  of  the 
amount  due  on  his  claim,  he  thereby  waives 
the  right"  to  hold  the  property  thereon."  The 
statute  requires  a  delivery  of  the  "true  ac- 
count" to  the  officer.  Delivery  to  the  cred- 
itor's attorney  is  not  delivery  to  the  officer. 
Phillips  V.  Fields.  83  Me.  348,  22  Atl.  243. 
No  "true  account"  was  given  to  the  officer 
within  ten  days  after  September  6, 1913,  nor, 
In  fact  until  January  26,  1914.  It  follows, 
80  the  defendant  contends,  that  the  plaintiff 
has  waived  his  right  to  hold  the  property. 
Colson  V.  Wilson,  68  Me.  416. 

[4]  On  the  other  hand,  In  reply  to  this,  the 
plaintiff  says  the  statute  does  not  apply.  He 
says  that  even  If,  on  September  6th,  the  de- 
fendant gave  written  notice  to  the  plaintiff 
that  he  had  attached  the  property.  It  was 
too  late,  because  It  was  after  the  sale;  that 
therefore  the  notice  was  ineffective;  and  that 
for  that  reason  the  plaintiff  was  not  bound 
to  deliver  a  true  account  within  ten  days.  In 
other  words,  the  plaintiff  contends  that  the 
"written  notice"  by  the  officer,  provided  for 
by  the  statute,  must  be  given  before  the  sale, 
and  cannot  be  given  with  effect  afterwards. 
His  ground  Is  that  after  the  sale  there  is  no 
attachment  to  give  notice  of;  that  it  has 
ceased  to  exist 

We  think  that  such  a  construction  of  the 
statute  as  is  contended  for  would  be  too  nar- 
row. The  Legislature  has  not  said  that  the 
notice  must  be  given  before  a  sale,  and  not 
after.  If  it  Is  to  be  so  held,  It  must  be  by  con- 
struction, and  not  by  expression.  The  court, 
in  Nichols  V.  Perry,  58  Me.  29.  said  that: 

"The  statute  is  to  bo  fairly  and  liberally  con- 
strued in  furtherance  of  its  object  It  was  de- 
Bijrned  to  prevent  the  assertion,  by  a  suit  in- 
volving cost  and  expense,  of  an  outstanding  ti- 
tlp.  the  existence  of  wliich  was  unknown  to  the 
officer  making  the  attachment  ♦  *  •  and  to 
give  the  officer  or  attaching  creditor  an  oppor- 
tunity to  pav  the  mortgage  debt  if  he  cboae,  or 
to  release  the  attachment  without  being  sub- 
jected to  coat  for  an  inadvertent  and  harmless 
Interference  with  the  rights  of  the  mortgagee." 

And  such  Is  the  unquestionable  purpose  of 
the  preceding  section  (section  45),  which  pro- 
vides that  the  claimant  must  give  the  officer 
at  least  48  hours'  written  notice  of  the  claim 
and  the  amount,  before  suit,  and  that  the 
officer  may  discharge  the  claim  by  paying  or 
tendering  the  amount  Both  these  sections 
were  originally  enacted  at  the  same  time,  in 
the  same  statute  (Laws  of  1869,  c.  114),  and 


were  Intended,  we  think,  to  accomplish  the 
same  general  purpose,  to  enable  the  attaching 
creditor  or  officer  to  discharge  a  claim,  by 
payment  of  the  amount  due.  and  retain  the 
benefit  of  the  attachment 

Now,  it  was  held  In  Holmes  v.  Balcom,  84 
Me.  226,  24  Atl.  821,  that,  under  section  45, 
the  claimant  may  give  the  written  notice  of 
the  claim  and  the  amount  after,  as  well  as 
before,  the  sale.  The  claimant  may  give  that 
notice  any  time  before  his  claim  is  barred'by 
the  statute  of  limitations.  And  then  the  offi- 
cer may  discharge  the  claim  by  paying  the 
amount.  And  if  the  officer  may  have  the 
right  to  pay  and  discharge  after  sale,  un- 
der section  46,  there  is  at  least  no  Incon- 
gruity in  affording  him  that  privilege  under 
section  46.  And  such,  we  thini.  was  the  leg- 
islative Intention.  The  two  sections  go  along 
pari  passu.  Under  section  45.  the  officer  will 
liave,  necessarily,  the  right  to  pay  at  some 
time,  since  suit  cannot  be  brought  against 
him  until  be  has  48  hours'  notice,  and  an 
opportunity  to  pay.  But  under  section  46,  he 
is  not  compelled  to  wait  the  delays  of  the 
claimant,  but  by  giving  notice  he  can  force 
him  to  disclose  his  claim  within  ten  days. 

In  either  case  the  creditor  gets  wliat  be- 
longs to  him,  and  all  that  belongs  to  him, 
his  debt  and  Interest.  We  can  6nd  no  dis- 
criminating reasons,  therefore,  why  the  con- 
struction given  in  Holmes  v.  Balcom  to  sec- 
tion 45  should  not  be  applied  to  section  46. 
Under  either  section  the  officer  Is  enabled  to 
protect  himself,  and  to  protect  a  sale  already 
made.   We  so  conclude. 

Exceptions  overruled. 


SHBEBUENB  v.  INHABITANTS  OF 
SANFOBD. 

(Supreme  Judicial  Court  of  Maine.    Feb.  16, 
1916.) 

1.  Municipal  Cobfobations  (8  385*)  — Im- 

PROVBMBNTB— CHANOINa  GKADB  OF  STRBET— 

Dauagbs. 

If  a  street  was  raised  only  so  far  as  to  re- 
place matter  that  had  been  scraped  or  washed 
off  by  the  action  of  the  elements,  or  worn  down 
by  travel,  it  was  not  a  raising  of  the  street 
within  Rev.  St  c.  23.  S  68,  grantiag  damages  to 
a  person  injured  wnen  a  street  is  raised  or 
lowered. 

[EA.  Note. — For  other  cases,  see  Municipal 
C^irationB,  Cent  Dig.  H  825-928;  Dec.  Dig. 

2.  MUNIOTFAL  COBPOEATZONB  (I  404*)  —  IH- 
PBOVElfBNT»— OHAKOINa  GftADB  OF  STBBBI^- 

Damages. 

Evidence  held  sufficient  to  warrant  a  find- 
ing that  there  was  a  substantial  raising  of  the 
street  in  front  of  plaintiff's  land. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  Sf  989-991,  993-989; 
Dec.  Dig.  f  404.*} 

3.  MUNICIPAI.  COBPOBATIONS  ({  395*)  —  lU- 

PBovEHBrfTs— CHAiTQina  Gbadb  of  Stbebt 

— Dauaoes. 

Under  Bev.  St  c  23,  I  68,  granting  dam- 
ages to  a  person  injured  when  a  street  is  rBi»- 
ed  or  lowered  by  a  road  commissioner,  the  meas- 
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nre  of  damages  la  the  diminution  in  market 
TBlne  of  the  property  injured,  and  doei  not  In- 
dade  damages  for  physical  hijuries  that  hare 
occorred  or  may  occur  to  the  property  in  con- 
sequence of  the  raising,  or  resulting  from  insuffi- 
dent  catch-basins,  or  fnmi  not  keeping  them 
dean,  or  from  lanace  water,  or  from  failare  to 
keep  sewers  in  repair. 

[Ed.  Note.— For  other  canes,  see  Bfunidpal 
Go^rations,  Cent  Dig.  H  046-948;  Dec  Dig. 

4.  Municipal  CoRPoBATiona  (I  788*)— Qot- 

KBSlfENTAL  FUNCTIONS. 

A  town  is  not  liable  for  the  consequence  of 
fanit  in  the  location,  size,  plan  of  conatmction, 
or  general  design  of  its  sewers,  but  it  may  be 
held  liable  for  failure  to  keep  them  in  repair. 

[Ed.  Note.— For  other  cases,  see  Municipal 
GorporationB,  Cent  J>Us.  tS  1647-1649,  16U; 
Dec.  Dig.  S  -feS.*! 

5.  MONICIPAI.  COEPOBATIONS  ({  385*)— 6ov- 
EBNMENTAL  FUNCTIONS. 

After  a  road  has  been  built  and  a  grade 
practically  established,  and  when  it  may  be  pre- 
sumed that  the  adjoining  owners  have  adjusted 
their  property,  their  fences,  boildinga,  walks, 
and  BO  forth  to  that  grade,  if  a  town  raises  or 
lowers  the  road  to  the  injury  of  the  adjoining 
owner,  it  must  pay  the  damages. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Gorporati<»is,  Gent  Dig.  ||  925-928;  Dec.  £Hg. 
S  385.*] 

ft.  Municipal  Cobpobations  (j  404*)— Govebw- 

MENTAL  Functions. 

Eridence  held  to  show  that  a  change  of 
grade  of  a  street,  if  any,  was  not  the  cause  of 
damages  to  plaistifs  property  from  the  flow  of 
water  thereon. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  U  989^991.  9^^^; 
Dec.  Dig.  §  404.*] 

Action  by  Fred  S.  Sherburne  against  the 
Inhabitants  of  Sanford.  Complainant  recov- 
ered  a  verdict,  and  the  town  brings  the  case 
to  the  Supreme  Judicial  Court  on  a  motion 
for  a  new  trial.   Motion  sustained. 

Ai^ed  before  SAVAGE,  G.  J.,  and  SPEAR, 
CORNISH,  KING.  BIRD,  and  HANSON,  JJ. 

Elvlngton  P.  Spinney,  of  North  Berwick, 
and  Lucius  B.  Swett,  of  Sanford,  for  plain- 
tiff. George  M.  Hanson,  of  Calais,  Jobn  V. 
Tucker,  of  Sanford,  and  Mathews  &  SteTens, 
of  Berwick,  for  defendant 

SAVAGE),  a  3.  This  is  a  complaint  fOr 
assessment  of  damages  brought  under  R.  S. 
,c.  23,  S  68.  which  provides  that: 

"When  a  way  or  street  is  raised  or  lowered 

by  B  road  commissioner  or  person  authorized, 
to  the  injury  of  an  owner  of  adjoining  land,  be 
ma^,  within  a  year,  apply  in  writing  to  the  mu- 
nicipal  officers  and  they  shall  view  such  way  or 
street  and  assess  the  damages,  if  any  have  been 
occasioned  thereby,  to  be  paid  by  the  town,  and 
any  person  aggrieved  by  said  assessment,  may 
have  them  determined,  on  complaint  to  the  Su- 
preme Judicial  Court' 

The  complainant  claims  that  the  road  In 
front  of  and  adjoining  his  premises  on  High 
street,  in  Sanford,  was  raised  by  the  road 
commissioner  in  June,  1912,  and  that  he  was 
injured  thereby.  Within  the  year  limited  be 
made  written  application  to  the  municipal 
officers  for  an  assessment  of  damages.  They 


acted,  but  refused  to  assess  damages,  on  the 
ground  that  the  town  was  not  liable.  There- 
upon this  complaint  was  brought  Upon 
trial  the  complainant  recovered  a  verdict 
of  $1,082.64.  The  town  brings  the  case  up 
on  a  motion  for  a  new  trial. 

The  particular  ground  on  which  the  com- 
plainant claims  to  reoover,  as  stated  in  his 
complaint.  Is  that  the  town  raised  the  grade 
of  the  street  and  changed  the  ditches  and 
water  courses  thereon,  "whereby  all  the  wa- 
ter accumulated  on  said  High  street  has 
been  turned  from  its  original  course  and  has 
flowed  and  still  flows  upon  and  over  said 
land  of  said  Sherburne  and  into  the  cellar 
of  the  dwelling  house  and  the  basement  of 
the  mill  situated  thereon,"  doing  damage. 

It  is  necessary,  In  the  flrst  place,  to  state, 
as  briefly  as  may  be,  the  physical  situation. 
High  street  runs  in  an  east  and  west  direc- 
tion. Northerly  of  High  street  it  Is  more  or 
less  Iillly,  and  there  is  generally  an  upward 
slope  northward  from  High  street  Several 
streets,  at  right  angles  with  High  straet; 
open  into  it  on  the  northerly  aide.  They  are. 
from  west  to  east,  Spruce  and  Brook  streets, 
Island  avenue  and  North  avenue.  High 
street  at  its  westerly  eatd  opens  Into  Blver 
street,  whldi  deseends  from  Zlon'a  HIU.  Be- 
tween two  elevations  or  hills  on  the  north 
side  la  a  valley  In  which  flows  Birch  Log 
brook.  The  valley  which  ts  between  Brook 
street  and  Island  avenue  Is  vppoAta  the 
plalntUTs  land,  and  the  brook  flows  down  un- 
der High  street,  and  thence  down  across 
plalntlfTs  land  to  a  pimd.  The  complain- 
ant's house  Is  situated  on  the  southerly,  and 
lower,  side  of  High  street.  The  house  itaelf 
is  on  land  talker  than  the  rwd,  but  wester- 
ly from  the  bouse  the  land  cdopes  down  to 
the  pond.  Besides  his  dwelling  house  and 
outhulldii^,  the  complainant  owns  a  mill, 
situated  a  little  aouthwesterly  of  the  house, 
on  lower  ground,  near  the  pond. 

Prior  to  1901  Birch  hog  brook  flowed  under 
nigh  street  in  a  culvert  The  brook  was 
about  8  feet  lower  than  the  surface  of  the 
road.  From  the  road  to  the  pond  it  flowed  In 
Its  natural  channel.  In  the  year  1901  the 
town  took  out  the  old  culvert,  and  put  in  Its 
place  a  SO-Inch  tile  pipe.  The  complainant 
at  that  time  connected  a  30-lnch  pipe  with 
the  town  pipe,  and  continued  it,  then  and 
later,  In  dimlnlsbing  sizes  across  his  own 
land  to  the  pond ;  so  that  thereafter  the  wa- 
ter of  the  brook  which  came  through  the 
pipe  under  the  street  was  conveyed  to  the 
pond  in  the  complainant's  pipe.  Instead  of 
flowing  along  its  natural  channel.  Further 
than  this,  the  complainant  the  same  year  fill- 
ed in  over  the  pipe  on  the  south  sdde  of  the 
street,  until  the  earth  flll  came  up  to  about 
the  level  of  the  street  or  a  little  higher.  And 
at  the  westerly  end  of  the  flll  he  built  a  re- 
taining wall.  Upon  this  new-made  ground 
under  which  runs  the  brook  In  the  pipe  he 
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made  a  lawn  and  a  flower  garden.  The 
platDtUTs  driveway  to  his  stable  lies  be- 
tween the  lawn  and  his  dwelling  bouse,  and 
Is  on  a  descending  grade  from  the  street  to 
the  stable.  And  from  the  stable  there  Is  a 
road  down  to  the  mill.  From  the  brook  High 
street  rises  to  the  east  and  to  the  west  The 
lowest  point  In  the  street  is  oppoidte  the 
complainant's  driveway,  or  lawn.  An  iron 
"grate"  or  screen  has  been  placed  across 
Birch  log  brook,  lOO  or  more  feet  northerly 
from  the  street,  evidently  for  ttie  parpose  ot 
preventing  refuse  matter  from  being  carried 
into  the  pipe  below.  It  does  not  appear  who 
placed  the  screen  there.  The  sidewalk  on  the 
northeriy  side  of  the  street  is  several  inches 
higher  than  the  one  on  the  southerly  side, 
^here  Is  a  dl^t  gutter  on  each  side  ot  the 
street;  the  one  <m  the  northerly  side  being 
for  tiie  most  part  a  little  h^her  than  the 
southerly  one.  A  sewer  has  been  laid  in 
High  street  and  cat(A-basInB  connecting 
with  the  sewer  have  been  placed  at  sevetftl 
points  on  each  side  of  the  street 

Originally  there  were  one  or  more  little 
elevations  in  High  street,  so  that  surfoce 
water  coming  down  that  street  firom  Blver 
street  was  tomed  ott  into  the  lower  land 
towards  the  pond  sontti  before  it  reached 
Spruce  street,  which  is  betwera  Biver  and 
Brook  streets.  But  the  town  reduced  the 
elevations  so  that  Uigb  street  was  on  a  con- 
tinuous downgrade  from  Blver  street  to  the 
brook.  Some  of  the  area  on  the  hl^er  land 
north  of  High  street  was  not  within  the  wa- 
tershed of  the  brook,  and  snrfoce  water  out- 
side the  watershed  naturally  drained  into 
Blver  street  High  street  and  tSxe  other 
streets  named.  And  the  complainant  testi- 
fied that  the  surface  water  flowing  down 
River  street,  or  at  least  a  part  of  It  was 
turned  Into  High  street  The  contour  of 
High  street  is  such  that  water  flowing  down 
has  a  tendency  to  flow  over  onto  the  south 
side,  and  there  Is  the  bulk  of  the  current 
The  whole  situation  was  such  In  1&12  that 
after  ehowjers  of  rain  all  the  surface  water 
from  the  higher  lands  north  of  the  street 
flowed  either  Into  the  brook,  and  through  the 
pipe  under  the  street  Into  the  pond,  or  Into 
River,  Spruce,  and  Brook  streets.  Island 
avenue  and  North  avenue,  and  from  there 
into  High  street  and  then  so  much  of  it  as 
was  not  caught  by  the  catch-basins  flowed 
down  High  street  to  the  lowest  point  opposite 
complainant's  driveway  or  lawn,  and  there 
overflowed  or  was  discharged  onto  the  plain- 
tiff's land  In  Its  downward  course  to  the 
pond. 

In  June,  1912,  the  road  commissioner  of 
Sanford  made  certain  repairs  or  Improve- 
ments on  High  street  between  Spruce  street 
and  Island  avenue  in  front  of  the  complain- 
ant's premises.  Gravel  was  hauled  on,  and 
the  street  was  rounded  up  in  the  center. 
The  defendant  town  contends  that  the  street 
was  not  raised  by  this  work;  that  before  the 
grav^  was  hauled  the  mnd  was  scraped 


and  that  the  gravel  no  more  than  supplied 
the  place  of  the  mud  and  the  earth  previous- 
ly In  the  road  which  had  been  washed  away 
In  storms  and  freshets.  It  contends  that 
after  the  work  in  1012  the  street  was  left 
no  hlgbor  than  it  had  been  at  tlie  Ome  the 
road  had  been  repaired  the  last  time  previ- 
ously. On  the  other  hand,  the  onnplalnant 
says  that  the  work  in  1912  actually  raised 
the  road  six  or  eight  Inches.  And  he  says 
in  particular  that  before  the  work  in  1912 
the  sidewalk  by  faia  house  was  two  or  three 
Indies  higher  than  the  surface  of  the  road, 
and  that  afterwards  the  surface  <tf  the  road 
was  fr(Hn  four  to  six  inches  higher  than  the 
sidewalk. 

[1,2]  Under  the  statute  the  complainant 
can  recover  damages  only  tot  the  injury  to 
his  inoperty  by  reason  of  the  raising  of  the 
road.  If  it  was  not  raised,  he  cannot  re- 
cover. If  it  was  raised  only  so  far  as  to  re- 
place matter  that  had  been  scraped  off,  or 
had  washed  olt  by  the  action  of  the  elements, 
or  had  been  worn  down  by  travel,  it  was  not 
a  raising  of-tlie  street  within  the  meaning  of 
the  statute,  and  the  comidainant  cannot  re- 
cover. But  we  think  the  Jury  were  waz^ 
ranted  the  evidence  in  finding  that  there 
was  a  substantial  raising  of  the  street  in 
front  of  the  complalnanf s  land.  And  we 
may  as  well  say  here  as  anywhere  that,  If 
before  the  work  In  1912  the  street  was  lower 
than  the  ^ewalk  and  higher  than  the  dde- 
walk  after,  that  change,  under  some  condi- 
tions, m^ht  afford  ground  for  a  recovery  of 
damages.  When  the  street  was  lower  than 
the  sidewalk,  it  served  as  a  canal,  and  had  a 
tendency  to  carry  the  water  along  in  the 
street  But  when  the  street  is  higher  than 
the  sidewalk,  there  is  a  greater  likelihood 
that  water  will  overflow  the  Eddewalk  and 
onto  adjoining  land.  And  that  likelihood 
might,  under  some  drcumatanees,  diminish 
the  value  of  the  land.  How  this  reasoning 
may  affect  this  case  will  be  considered  later. 

The  only  Injurious  effect  of  raising  the 
street  complained  of  is  that  surface  water  is 
thereby  turned  from  the  street  onto  complain- 
ant's land  below.  The  plaintiff  testified  that 
only  once  before  1912,  and  that  17  years  ago, 
had  water  from  the  street  flowed  onto  his 
premises  In  damaging  quantities.  Then  to 
show  the  effect  of  the  raising  of  the  road  In 
1912  upon  the  value  of  his  property  he  was 
permitted  to  show,  by  himself  and  other  wit- 
nesses, the  consequences  of  two  or  more  rain- 
storms that  occurred  after  the  work  was 
done,  when  the  surface  water  flowed  in  large 
quantities  down  the  streets  Into  High  street 
and  down  High,  to .  the  point  opposite  hla 
driveway  or  lawn,  and  over  the  sidewalk 
onto  plaintiff's  land.  He  showed  that  it  over- 
flowed the  lawn  and  flower  bed  several  inches 
de^  and  spoiled  them,  and  flowed  down  the 
driveway  to  the  stable,  and  by  the  stable 
into  and  through  his  mill,  doing  great  dam- 
age. And,  In  connection  with  this  descrip- 
tion, the  plaintiff  claimed  that  the  catch< 
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basins  were  InemfficleDt  In  nnmber,  size,  and 
locatioD,  and  that  they  were  do^ed  by 
debris,  so  as  not  to  take  In  water  to  tbeir 
capacity,  to  be  carried  away  In  the  sewer. 

The  defendant  contended  rather  nnsnccess- 
fnlly  that  the  water  bn  the  occasion  de- 
scribed came  trom  an  overflow  of  the  brook. 
Bat  the  defendant  contended,  and,  we  think, 
quite  successfully,  notwithstanding  the  com- 
plainant's denial,  that  on  two  or  more  occa- 
sions prior  to  the  work  In  1912  surface  wa- 
ter after  ralDstorms  bad  flowed  down  High 
street  and  onto  the  complainant's  land  In 
large  quantities.  These  are  the  material 
facts  and  cantCTtions  in  matters  of  fact. 

[3, 4]  We  must  now  recur  to  the  statute. 
It  gives  a  remedy  in  damages  when  an  ad- 
joining landowner  la  Injured  by  the  raising 
of  a  way.  The  measure  of  damages  is  the 
diminution  in  market  value  of  the  property 
Injured  by  reason  of  the  raising.  Chase  v. 
Portland,  86  M&  367,  29  Atl.  1104.  It  does 
not  Include  damages  for  physical  Injories 
tliat  have  occnrred  or  that  may  hereafter  oc- 
cur to  the  property  itself  In  couBequence  of 
the  raising,  whether  by  snrtece  water  or 
^otherwise.  It  does  not  Iradude  Injuries 
which  may  result  from  Insuffldent  catch- 
basins,  or  from  not  keeiring  tikem  cleaned  and 
free.  It  does  not  Include  Injuries  resulting 
merely  from  surface  water  flowing  down  the 
street,  and  overflowing  oi^  the  land.  A 
town  Is  not  liable  In  any  form  of  proceeding 
for  tile  consequences  of  some  fault  In  the 
location,  size,  plan  of  constraction,  or  gen- 
eral design  of  Ita  sewws.  Eeeley  v.  Portland, 
100  Me.  260,  61  Atl.  180.  It  la  liable  for  fftU- 
nre  to  keep  Its  sewers  In  repair  (Eeeley  r. 
Portland,  supra),  but  not  in  a  proceeding  like 
this.  Whetho-  they  are  liable  for  failure  to 
ke^  catch-basins  clear  and  free  may  be 
doubted.  See  Dyer  t.  South  Portland,  111 
Me.  119,  88  AtL  398.  It  is  certain  that  that 
question  cannot  be  considered  In  a  proceeding 
for  assessment  of  damages  for  ral^ng  a  way. 
It  is  well  settled  that,  when  land  Is  taken 
for  a  way  and  damages  are  assessed,  the 
damages  are  presumed  to  include  not  only 
the  value  oC  the  land  taken,  bnt  the  dimin- 
ished value  ot  the  remainder  of  the  tract 
caused  by  the  taking.  And  the  likelihood 
that  surface  water  from  the  road  may  be 
turned  onto  the  adjacent  lands  Is  one  of  the 
elements  to  be  considered  In  assessing  land 
damages.  Peaks  v.  County  Commissioners, 
112  Me.  318,  92  Atl.  176.  And  after  the  as- 
sessment it  Is  to  be  conclusively  presumed 
that  it  was  taken  into  consideration.  There 
la  no  further  remedy.  So  In  this  ease  we 
must  presume  that  the  llk^lhood  that  sur- 
face water  would  flow  down  High  street  and 
onto  the  plaintiff's  land  at  the  lowest  point 
was  considered  In  the  original  assessment 
The  complainant  can  have  no  further  dam- 
ages for  that 

[fi]  Bnt  there  is  one  situation,  the  conse- 
quences of  whldi  are  not  presumed  to  have 
bem  considered  in  the  original  assessment. 


and  that  is  this:  After  a  road  has  been  baUt 
and  a  grade  practically  established,  and  wbea 
it  may  be  presumed  that  the  adjoining  own- 
ers have  adjusted  their  prcv>erty,  their 
fences,  buildings,  walks  and  so  forth,  to  that 
grade,  if  a  town  raises  or  lowos  the  road 
to  the  Injury  of  the  adjoining  owner.  It  mnst 
pqy  the  danu^es.  And  that  Is  the  dalm  in 
this  case. 

E6]  The  town  is  not  liable  now  for  the  ef- 
fect of  the  condition  prior  to  the  work  in 
1912.  It  Is  not  liable  for  any  depredation 
of  the  value  of  the  complainant's  property 
because  of  a  likelihood  then  that  surface  wa- 
ter would  flow  from  the  street  onto  his  land. 
It  is  liable  only  for  such  depredatltm  in  val- 
ue as  has  been  caused  by  an  increased  likeli- 
hood, by  reason  of  the  raising,  that  sorfaija 
water  will  flow  from  the  street  onto  the  com- 
plainant's land.  AcAns  Injury.  Is  there  any 
such  increased  likelihood?  and,  if  si^  to 
what  esteDtl  Tbtae  are  the  qnestUms  now 
to  be  answered. 

In  the  first  place,  it  Is  clear  that  Uie  rals- 
ii^  of  the  road  did  not  increase  the  likeli- 
hood that  water  coming  down  from  an  over- 
flow of  the  brook,  or  snrfiice  water  flowing 
down  on  the  norUieriy  side  of  the  street 
would  pass  onto  the  complainant's  premises. 
Tbe  raised  road  would  serve  as  a  dam,  tem- 
porarily at  least  It  would  not  eq;iedite  the 
flow  of  the  water. 

Again,  the  complainant  seeks  damages  be- 
cause of  the  greater  likelihood  that  water 
will  flow  down  to  his  mill,  and  Injure  it 
But  there  can  be  no  greato:  likelihood  of 
that  now  than  before  the  street  was  raised. 
Water  will  flow  downhilL  When  It  readies 
the  bottcMn  <^  a  hill  In  a  street,  It  must  flow 
imto  the  adjoining  lower  land.  It  cannot  go 
elsewhere.  Matore  provided  a  duumel  into 
which  'the  surface  mter  trom  Hl^  street 
wonld  have  gooe.  It  would  have  emptied  in- 
to the  brodE.  Bnt  the  complainant  has  put 
the  brook  Into  a  closed  pipe,  and  obliterated 
the  channeL  He  cannot  complain  that  the 
surface  water  finds  ite  way  over  his  land  in 
other  courses. 

We  do  not  mean  to  say  that  the  oonqAaln- 
ant  could  not  lawfully  make  the  All  and 
cover  the  channel  of  the  brook  so  tar  as  this 
case  Is  oonoemed.  And  the  liability  of  the 
town  for  damages  must  be  considered  with 
reference  to  any  Improved  ctmdition  into 
which  he  had  put  his  proper^.  What  we  do 
say  is  that  there  is  not  and  cannot  be,  any 
greater  likelihood  now  that  surface  water 
will  flow  over  onto  bis  land  at  the  low  p<dnt 
in  the  road  than  there  was  before  1912.  All 
conditions  except  a  slight  raising  of  the  road 
remain  the  same.  There  is  the  same  con- 
tour of  the  ground,  the  same  streets,  the 
same  sewer,  the  same  catch-basins,  the  same 
brook,  the  same  liability  to  rainfall,  the  same 
necessity  for  surface  water  flowing  down 
High  street  to  pass  off  on  the  lower  side  on- 
to the  land  of  the  complainant  The  raising 
of  the  road,  which  la  the  complainant*  s  only 
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legal  ground  of  rdlef  under  the  statute,  has 
not  changed  any  of  these  conditions. 

It  may  be  true,  as  already  suggested,  that 
If  the  street  before  the  raising  was  lower 
than  the  sidewalk  and  higher  afterwards, 
there  is  a  greater  likelihood  that  water  will 
overflow  the  sidewalk  before  it  reaches  the 
low  point,  opposite  the  driveway  and  lawn. 
But,  inevitably,  it  must  pass  onto  the  drive- 
way or  lawn,  which  are  the  low  points  on 
the  romplalnant's  residential  grounds,  on  its 
way  to  the  pond,  the  same  as  it  must  have 
done  before  1912.  The  depreciati<Hi  In  value 
of  the  complainant's  property  on  account  of 
the  change  must  be  so  small  as  to  be  Inap-' 
preclable. 

Whatever  may  be  tbe  Injurious  effect  upon 
the  value  of  the  plaintiff's  premises,  because 
of  the  liability  that  surface  water  will  flow 
down  High  street  ami  thence  down  across 
his  land  to  tbe  pcmd,  we  think  It  cannot  be 
'said  that  Qiat  liability  baa  been  Increased 
by  raising  the  way.  The  verdict  of  Oie  Jury 
for  the  ocHupIainant  was  clearly  wrong. 

Motion  for  a  new  trial  sustained. 


FRANKLIN  MOTOR  CAR  00.  T. 
HAMILTON. 

Supreme  Judicial  Court  of  Maine.    Feb,  16, 
1916.) 

1.  Sales  (I  465*)— ConditionaI'  Sales. 

The  mle  of  an  automobile  on  installments, 
whereby  title  was  to  remain  in  the  seller  until 
the  installments  were  fully  paid,  and  he  was  to 
have  right  to  take  immediate  pomemion  on  de- 
fault, was  a  conditional  sale. 

[Ed.  Note.— For  other  cases,  see  Sales^  Cent 
Dig.  1 1326;  Dec.  Dig.  i  4^] 

2.  Sales  (S  474*)— Conditional  Sales— Vek- 
dob's  Right  Aqainst  Thibd  Persons. 

In  a  conditional  sale.  In  which  title  was 
not  to  pass  until  the  iustallmeuts  were  folly 
paid,  on  default  tbe  vendor  might  repossess  liim- 
self  of  the  goods  as  against  the  vendee's  attach- 
ing creditors. 
[Ed.  Note.— For  other  cases,  see  S^es,  Gent 
Ig.  SI  1891-1402;  Dec.  Digri  474.*] 

8.  EviDEHCE  (5  so*)— Pebbumptions— Law  of 

Otheb  State. 

Tbe  law  of  another  state  is  to  be  proved,  as 
a  matter  of  fact:  there  being  a  presumption 
that  the  common  law  of  another  state  is  similar 
to  our  own.  but  no  i>re8nmption  that  the  com- 
mon law  or  statute  of  such  otiber  state  is  like 
our  statute. 

[Ed.  Note.— For  other  cases,  see  Eridence, 
Cent  Dig.  I  101 ;  Dec.  Dig.  i  86.*] 

4.  Appeal  and  Ebbob  (|  714*)— Recobd— Ev- 
idence—Beiefb. 

Tliat  counsel  quoted  from  tbe  statute  of 
another  state  does  not  make  it  a  part  of  the 
ease. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ft  2958-^;  Dec.  Dig.  | 
714.*] 

6.  EvxDBifCB  (I  67*)— PEEsnXFTtONfr-Oonnir- 

T7ANCE  ov  Statute. 

Counsel  having  quoted  from  tbe  atatote  of 
another  state  of  1SS2,  the  court  could  not  pre- 
sume that  the  statute  liad  remained  unamended. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §8  87,  88,  103 ;  Dec  Dig.  }  67.*] 


6.  Sales  d  481*)  —  CoSDinoif  al  Sale  — De- 
fault BT  PUBCHASEB  —  FOBFEITDBB  —  He- 
DEHFTION. 

At  common  law  tiiere  was  no  right  of  re- 
demption by  a  conditional  vendee. 

[Ed.  Note.— For  other  eases,  see  Sales.  Cent 
Dig.  81  1449-1466;  Dec.  Dig.  f  4S1.*] 

7.  Sales  (§  451*)  —  Conditional  Saus  — 
What  Law  Govebns. 

The  rule  that,  where  the  statutes  of  an- 
other state  give  a  vendee  in  a  conditional  sale 
a  right  of  redemption  after  forfeiture,  such 
right  is  B  part  of  the  contract,  and  that,  when 
the  property  is  redeemable  in  that  state,  it  is 
redeemable  in  thfa  jurisdiction,  cannot  be  ap- 
plied in  replevin  brougbt  here  by  a  conditional 
vendor  against  an  attaching  alitor  of  tbe 
vendee,  in  which  no  statute  of  the  other  state, 
giving  right  of  redemption,  is  pleaded  and  prov- 
ed, the  presumption  being  that  the  sale  is  ^v- 
emed  by  the  common  law,  which  gives  no  nght 
of  redemption ;  hence  the  vendor  was  not  bound 
to  give  the  attaching  officer  48  hours'  notice  of 
his  claim,  as  required  by  Rev.  St  c.  83,  8  45, 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent. 
Dig.  I  1823;  Dea  Dig.  S  4U^] 

Exceptions  from  Supr«me  Judicial  Court 
York  County,  at  Law. 

Action  by  the  Franklin  Motor  Gar  Com- 
pany against  Daniel  S.  Hamilton.  Defendant 
excepts  to  the  direction  of  a  verdict  for  plaln- 
ttfT.   Exceptions  overruled. 

Argued  before  SAVAGE,  C.  J.,  and  SPEAR, 
KINO,  BIRD,  and  HANSON,  JJ. 

Leroy  Haley,  of  Blddlfbrd,  for  plaintiff. 
Cleaves.  Waterbause  &  Emery,  Louis  B.  Lau- 
sier,  and  Cllntrai  C.  Palmer,  all  of  Blddiford. 
for  defendant 


SAVAOB,  C.  J.  [1  ]  Tbe  plaintiff  bargained 
an  automobile  to  one  Welch.  Welch  was  to 
pay  in  installments.  The  title  was  to  remain 
in  the  plaintiff  until  the  Installments  were 
fully  paid,  and  the  plaintiff  was  to  have  the 
right  to  take  immediate  possession  on  default 
of  payment  of  any  installment  The  contract 
was  in  writing.  It  was  made  and  to  be  per- 
formed in  Massachusetts.  A  default  in  pay- 
ment was  made,  and  two  days  afterwards 
this  action  of  replevin  was  brought  against 
the  defendant,  a  deputy  sheriff,  who  had 
previously  attached  the  automobile  as  the 
property  of  Welch,  the  conditional  vendee. 
The  plaintiff  gave  the  defendant  before  suit 
no  notice  of  bis  claim  and  tbe  true  amount 
thereof.  The  presiding  Justice  directed  a  ver- 
dict for  the  plaintiff,  to  which  direction  ex- 
ceptions were  taken. 

[2]  Such  a  contract  Is  a  conditional  sale. 
The  title  does  not  pass  till  performance  of 
the  condition,  and.  In  case  of  default  or  non- 
performance, the  vendor  may  repossess  him- 
self of  the  goods,  not  only  as  against  tbe  ven- 
dee, but  also  as  against  bis  creditors  claim- 
ing to  bold  them  under  attacbmttits.  Peabody 
v.  Magulre,  79  He.  672. 12  AtL  63a  But  Jn 
this  state,  by  statute  (R.  S.  c.  113, 1 6),  under 
such  a  contract  of  conditional  sale,  made 
here,  the  conditional  vendee  has  a  right  of 
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redemption,  as  Id  case  of  chattel  mortgages. 
As  to  redemption,  It  is  considered  as  a  mort- 

'  gage.  And,  when  there  is  a  right  of  redemp- 
tion, the  statute  gives  an  attaching  creditor 
the  right  to  discharge  the  claim  by  payment. 
B.  S.  c.  83,  I  44.  But  the  claimant  (that  is, 
the  mortgagor  or  conditional  vendor)  cannot 
maintain  an  action  against  an  attaching  of- 
ficer for  the  property,  unless  he  has  given  at 
least  48  hours'  notice  of  Ms  claim  and  the 
true  amount  thereof.  R.  S.  c.  83,  $  45.  This 
provision  is  to  give  the  officer  or  creditor, 
within  the  time  limited,  an  oi^ortuni^  to 
discharge  the  claim  by  payment.  Such  is  the 
law  as  to  Maine  contracts. 

But  the  contract  in  question  la  admittedly 
a  Massachusetts  contract,  made  in  Massa- 
chuaetts,  and  to  be  construed  In  acc(»dance 
with  the  laws  of  tiiat  state.  Nevertheless, 
the  defendant  contends  that  the  reanlremoit 
of  our  statute  for  48  hours'  notice  before 
suit  applies,  Juat  as  If  U  were  a  Maine  con- 
tract He  relies  upon  Gross  t.  Jordan,  88 
M&  380,  22  AU.  260.  In  that  case  this  court 
held  that  where,  by  the  statutes  of  another 
state,  It  Is  provided  that  the  vendee  in  a  cm- 
dltlonal  sale  of  personal  property  shall  have 
the  right  of  redemption,  that  provision  be- 
comes a  part  of  a  conditional  sale  contract 
made  In  that  state;  and  that,  when  the  prop- 
erty is  redeemable  in  that  state,  It  is  redeem* 

■  able  here.  And,  under  such  drcumstanceB, 
the  court  held  farther  that  the  statute  re- 
quiring 48  hours'  notice  to  the  officer  before 
suit  was  applicable. 

[3]  But  the  difficulty  with  the  defendant's 
contention  is  this:  In  the  case  of  Oross  v. 
Jordan,  the  court  appears  to  have  had  the 
foreign  statute  before  it  as  a  part  of  the  case. 
The  statute  was  Quoted,  and  It  gave  a  right 
of  redemptlMi.  In  this  case  we  do  not  have 
the  statute  of  Blassachusetts,  if  there  is  any 
now,  before  us.  None  was  offered  at  the 
trial.  It  is  well  settled  that  the  law  of  an- 
other state  is  to  be  proved  as  a  matter  of 
fact  McKenzle  v.  WardweU,  61  Me.  138. 
There  is  a  presumption  that  the  common  law 
of  another  state  is  similar  to  our  own. 
Tllexan  v.  Wilson,  43  Me.  186;  Insurance 
Oo.  V.  Plummer,  70  Me.  540.  There  is  no  pre- 
sumption that  the  common  law  or  the  stat- 
ute of  another  state  Is  like  our  statute.  Car- 


penter V.  G.  T.  By.,  72  Me.  388,  39  Am.  Rep. 
340;  Jowett  V.  WaUace,  112  Me.  389,  92  AtL 
321,  One  who  relies  upon  a  foreign  statute 
must  prove  it 

[4,  B]  In  their  brief,  counsel  for  def^dant 
quote  from  an  1882  statute  oC  UassachuBette, 
but  that  does  not  make  it  a  part  of  the  case. 
It  was  not  offered  in  evidence^  It  Is -not  in 
the  record.  And  it  is  patent  that  the  court 
have  no  authority  to  go  outside  the  record 
and  confer  facts  not  in  it  And  this  inclndea 
foreign  statutes.  We  cannot  consider  this 
statute,  evea  If  we  conld  presume  that  it 
had  remained  unamended  ednce  1882,  whteh 
we  cannot. 

The  plaintllf  offered  the  testimony  of  a 
Massachusetts  lawyer,  fbund  by  the  presiding 
Justice  to  be  qualified  as  an  expert  &Dd  show- 
ed by  talm  that  the  Massachusetts  law  does 
not  require  snch  a  contract  of  conditional 
sale  to  be  recorded,  as  the  statute  of  this, 
state  does.  B.  S.  c.  US,  |  6.  But  no  lOr- 
qulcy  was  made  as  to  the  rl^t  of  redemp- 
tion. 

[<,  I]  It  follows  that  tiie  ri^t  of  redemp* 
tlon  under  this  contract  must,  In  this  case, 
depend  upon  the  common  law  of  Massachu- 
setts, vrbSxb.  Is  presumed  to  be  like  our  own. 
At  common  law  there  was  no  right  of  re- 
demption by  a  conditional  vendee^  The  ven- 
dee, like  a  mortgagor  of  chattels,  was  reme- 
diless at  law,  unleaB  he  pertbrmed  the  eon- 
dltloa  of  his  contract  Su<di  a  morti^gor 
could  not  redeem  after  breach.  Flanders  t. 
Barstow,  18  Me.  367  ;  2  Hllliard  on  HOTtgagei 
(4th  Ed.)  558.  It  Is  the  statute  only  which 
gives  such  a  mortgagor  the  right  of  redonp- 
tlon.  So  it  is  the  statute  only  which  gives  a 
conditional  vendee  the  right  to  redeem.  The 
situations  are  entlr^y  analogous.  In  each 
case,  in  the  absence  of  a  statute  to  the  con- 
trary, the  parties  must  stand  upon  the  terms 
of  their  contract. 

The  result  is  that,  no  right  of  redemption 
being  shown  by  Massachusetts  law,  none  can 
be  presumed  here.  And  there  being  no  right 
of  redemption  shown,  as  there  was  In  Gross 
T.  Jordan,  supra,  our  statute  requiring  48 
hours'  notice  before  suit  does  not  apply. 

The  direction  of  a  verdict  for  the  plalntill 
was  right 

EzcepUona  overruled. 
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FOLSOM  T.  SMITH  vt  aL 

(Supreme  Judicial  Court  of  Maine.    Feb.  18, 
1915.) 

1.  COKPOUTXOHS    <|    SS7*)— DeBIB— IKBOI.- 

A  corporation  which  waa  \inable  to  pay  its 
debts  in  the  regular  course  of  busineas  waa  In- 
solveot. 

[Ed.  Note. — For  other  cases,  see  Corporationa, 
Cent.  Dig.  S  2150;  Dec.  Dig.  $  637.*1 

2.  Beceztbbs  ({  69*)— Rbpbkbsntahoh— Gob- 
POBAHOH— Statutes. 

Under  Pub.  Laws  1905,  c.  85,  |  8.  provid- 
ing that  a  receiyer  may  bring  or  defend  suits 
to  collect  assets  of  a  corporation,  a  receiver 
Bucceeds  only  to  the  rights  of  the  corporation 
in  the  recdvership  suit,  and  not  to  the  rights 
of  creditorsj  except  aa  the  enforcement  of  the 
corporate  nghta  may  Inure  to  the  benefit  of 
creditors. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  §§  124,  125 ;  Dec.  Dig.  |  68.*] 

3.  GOBFOBATIONB  ^  560*)  —  Acmoiv  BT  Rb- 

CEITER— DECiAaTIONB— WaITSE    OP  TTCH- 

nicAL  Defect. 

Where  a  receiver,  who,  under  the  statute, 
represented  the  corporation  in  receivership,  and 
not  its  creditora,  sued  the  directors  for  damages 
to  creditors  by  reason  of  their  misappropriation 
of  the  corporation's  assets,  the  suit  would  be 
considered  as  one  for  damage  to  the  corpora- 
tion, since,  when  cases  come  to  the  law  courts 
on  report,  tecbnleal  ImperfectionB  in  pleading 
are  regarded  as  waived. 

[Ed.  Note.— For  other  caaes,  ae«  Corporations, 
Cent  Dig.  |S  2263-22607^62;  Dec.  Dig.  { 
560.*] 

4.  Cobpobationb  (S  404*)— AonoN  Agahtbt 

DiBECTOBB— RBCOVEBT. 

Where  an  overdraft  accomnlating  after  a 
corporation  -  waa  organized  was  a  debt  of  the 

corporation,  and  money  paid  on  the  "special" 
checks  of  a  director  was  paid  as  upon  the 
diecks  of  the  corporation  which  itself  became 
indebted  therefor,  the  directiwi  who  deposited 
the  amount  received  on  the  aale  of  the  company 
to  jthe  credit  of  the  "special"  account  thereby 
reduced  the  overdraft  and  paid  by  so  much  the 
indebtedness  of  the  corporation,  and  did  not 
divert  it  from  corporate  nsea,  and,  aa  the  cor- 
poration could  not  complain  of  such  payment 
or  recover  it  back,  the  receiver,  representing  the 
corporation,  had  no  greater  rights. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1626-1628,  1638-1688;  Dec  Dig. 
i  404.*] 

6.  COBPOBATXONS         541*)  —  lHBOI.TnrOT  — 
PBErKBENCB. 

At  common  law  a  corporation,  even  if  in- 
solvent, could  lawfully  prefer  one  creditor  to 
another. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  K  2162-2169;  Dec.  Dig.  {  644.*] 

0.  COBFOBATTONB    (|   819*)  —   DiBBOTOBa  — 
KNOWtBDGB. 

The  duty  of  a  director  of  a  corporation  re* 
quires  him  to  know  its  financial  standing,  and  be 
is  presumed  to  know  it,  and  cannot  set  up  his 
ignorance  to  defend  Iiimself  from  the  conse- 
quences of  bis  own  dereliction  of  duty. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.  tl  l^C.  1416-1425;  Dec  Dig.  f 
819.*] 

7.  Cobpobationb  (§  312*)— Aonow  AoAiNffr 

DiBECTOB— RrCOVEBT. 

Where  the  directors  of  an  insolvent  corpo- 
ration on  the  sale  of  its  assets,  good  will,  etcL, 
received  a  certain  amount  of  the  capital  sbxdc 


of  the  purchaser  issued  in  their  own  names  and 
retained  it  intending  to  sell  it,  pay  the  corporate 
debts,  and  divide  the  surplus  among  tbemselvea, 
there  was  a  conversion  of  the  stock  by  tiie  di- 
rectors, making  them  responsible  for  It  to  the 
corporation  as  for  a  diversion  of  its  asseta, 
which  omstitnted  a  trust  fund  for  the  benefit 
of  creditors,  and  a  receiver,  standing  In  the 
place  of  the  corporation,  might  recover  against 
them  for  conversion. 

[Ed.  Note^For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1876-1886713^1892;  I>ec.  Die 
i  312.*] 

8.  COBPOBATIONS   (8  312*)— ACTION  AOAINBT 

D1BECTOB8  —  Recotebt  fob  Cohveesiom  — 
Dauaoes. 

In  such  case  the  directors  were  liable  for 
the  value  of  the  stock  when  it  was  taken. 

[Ed.  Note.— For  other  caaes,  see  Corporations, 
Cent  Dig.  |{  1376-1386,  1388-1382;  Dec  Dig. 
§  312.*] 

Report  from  Supreme  JndicLal  Court,  Som- 
erset County,  at  Law. 

Action  by  Leroy  R.  Folsom,  receiw, 
against  Clyde  H.  Smitb  and  qthos.  Gaae 
reported.  Defendants  defaulted,  and  case 
remanded  for  bearing  in  damages. 

A^ed  before  SATAQB,  O.  J.,  and  SPFiAR, 
CORNISH,  KING,  BIRD,  and  HANSON,  JJ. 

Fred  F.  Lawrence,  of  Skowhegan,  for 
plalnttfT.  Merrill  &  Merrill,  of  Skowhegan, 
for  defendant  Smith.  George  W.  Gower,  of 
Skowhegan,  for  defendant  Greene.  R.  V, 
Brown,  of  Bingham,  for  defendant  Brown. 
Walton  &  Walton,  of  Skowhegan,  for  defend- 
ant Hill.  Butler  &  Butler,  of  Skowhegan, 
for  estate  of  J.  P.  Clarlc. 

SAVAGE,  C.  J.  The  plaintiff  Is  the  receiv- 
er of  the  Smith  Publishing  Company,  a  cor- 
poration at  one  time  doing  business  at  Skow- 
hegan. The  defendants.  Smith,  Greene,  Hill, 
and  Brown,  with  one  Clark  now  deceased, 
were  Its  directors.  Clark's  executors  are 
made  defendant  parties.  We  sliall  speak  of 
Clark  as  one  of  the  defendants. 

This  suit  Is  brought  to  recover  for  the 
fraudulent  misappropriation  of  the  assets  of 
Uie  corporation  by  the  defendants  for  their 
own  benefit,  whereby  Its  creditors  were  de- 
prived of  the  means  of  enforcing  their  claims 
against  the  corporation.  The  case  comes  up 
on  report 

The  saliwt  f&cts  are  these:  Prior  to  1911, 
the  defendant?  Smith,  Greene,  Hill,  and 
Clark,  were  stockbolders  In,  and  creditors  of, 
the  J.  F.  Smith  Publi^ng  Company.  In 
1911,  they  took  a  mortgage  of  the  propert?  of 
that  eorporation,  which  later  during  the  year 
tbey  foreclosed.  The  property  of  the  cor^ 
poratlon  seems  to  have  been  diiefly  some 
printing  machinery  and  paraphernalia,  and 
tlie  subscription  lists  and  good  will  of  a 
small  publication  then  published  It  and  is- 
sued to  subscribers,  togetber  witb  siidi  lights 
as  were  Incid^  to  the  management  and 
operation  of  the  pnbUshbig  buidness  and  a 
mail-order  business  connected  'therewith; 
After  the  foredoeure,  the  four  defendants 


•Tor  other  eases  see  same  tuple  and  section  NUICBBR  m  Deo.  Dig.  4  Am.  Dig.  Kegr-Mo.  Series  *  Rep'r  Indsxn 
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named  appear  to  have  carried  on  the  busi- 
ness for  a  time  as  Individuals.  But  on  De- 
cember 13,  1911,  they  organized  a  new  cor- 
poration, called  the  Smith  Publishing  Com- 
liany,  with  $60,000  capital  stock,  and  convey- 
ed to  it  the  property  and  property  rights 
which  they  had  received  from  the  J.  F.  Smith 
Company.  Ttiereafter  the  Smith  Publishing 
Company  carried  on  the  business.  In  the 
new  corporation  Hill  was  president,  Smith 
was  treasurer,  and  Smith,  Greene,  Hill,  and 
Clark  were  the  directors,  and  so  continued 
to  the  end.  Each  of  the  four  received  $15,- 
000  of  the  capital  stock.  Afterwards  Hill 
sold  defendant  Brown  one-sixth  of  bis  capi- 
tal stock.  Brown  was  elected  a  director,  and 
remained  such. 

The  business  did  not  prosper.  And  in  Oc- 
tober, 1912,  in  accordance  with  a  vote  of  the 
directors,  the  good  will,  subscription  lists, 
publication  rights,  advertising  contracts,  and 
electrotypes  of  the  corporation  were  sold  to 
the  Pulitzer  Company,  a  New  York  corpora- 
tion. The  purcbase  price  was  $7.&00  in  cash, 
and  $10,000  In  the  preferred  stock  of  the 
Pulitzer  Company.  Tlie  cash  was  received 
by  Smith,  the  treasurer.  The  Pulitzer  Coin- 
pany  stock  was  Issued,  not  to  the  Smith  Pub- 
lishing Company,  but  to  Smith.  Greene,  and 
Clark  indtridnally,  and  la  so  held  by  ^em 
to  this  time,  except  10  shares  wlil<A  Smith 
latw  transferred  to  Brown.  Hill  and  Brown 
had  before  that  time  ceased  to  contribute  to 
the  growing  necessities  of  the  corporation. 
Previously  they  ba:d  contributed  leas  than 
the  others.  And  apparently  for  this  reason, 
by  a  general  nnderstandlng,  the  Pulitzer 
stock  was  divided  among  Smith,  Greene,  and 
Clark. 

[1]  In  order  to  understand  what  was  done 
with  the  $7,500  cash,  it  la  necessary  to  go 
back  a  little.  While  the  businem  was  being 
carried  on  by  Smith,  Greene,  Hill,  and  Clark 
as  individuals,  and  perhaps  earlier,  a  deposit 
account  was  opened  with  the  Skowhegan 
Trust  Company,  in  the  name  of  *'0.  H.  Smith, 
special."  At  the  time  of  the  formation  of 
the  Smith  Publishing  Company,  this  account 
was  overdrawn  to  the  amount  of  $10,415.13. 
The  Smith  Publishing  Company  from  that 
time  on  used  the  same  account  in  the  same 
name.  They  deposited  to  the  credit  of  the 
"C  H.  Smith,  special"  account  and  checked 
against  it;  the  deposits  in  the  whole  being 
much  more  than  the  amount  of  the  overdraft 
at  the  beginning.  But  they  checked  out 
more  than  they  deposited,  and  the  overdraft 
gradually  grew  until  In  October,  1912,  It  was 
about  $23,T)00.  When  Smith,  the  treasurer, 
received  the  $7,500  cash  from  the  Pulitzer 
Company,  in  October,  1912,  he  deposited  it  to 
the  credit  of  the  "C.  H.  Smith,  special"  ac- 
count, thereby  reducing  the  overdraft  by  so 
much.  At  the  time  of  the  sale,  the  Smith 
rubllshlng'  Company  was  unable  to  pay  its 
debts  in  the  regular  course  of  business,  and 
was,  in  the  eye  of  the  law,  Insolvent  Morey 
V.  Milllken.  80  Me.  404,  30  Atl.  m 


In  his  declaration,  the  plaintiff  sets  forth 
two  grounds  for  recovery,  one  as  to  the  $7,* 
500  received  from  the  PtUltzer  Company,  and 
the  other  as  to  the  Pulitzer  stock.  With  re- 
spect to  the  Pulitzer  cash,  he  alleges  that, 
having  been  paid  to  Smith,  the  treasurer, 
with  the  knowledge  and  approval  of  the  oth- 
er defendants,  it  became  their  duty  to  use  it 
for  the  payment  of  their  company's  debts, 
and  not  to  prefer  themselves,  or  any  of  them- 
selves in  so  doing;  but  that,  in  disregard  of 
their  duty,  they  applied  the  money  wholly  to 
the  payment  of  the  overdraft  at  the  Skow- 
hegan Trust  Company,  on  account  of  Smith, 
that  the  Publishing  Company  was  not  In  any 
sense  the  debtor  of  the  trust  company,  and 
that  the  payment  was  made  with  the  sole 
Intent  to  relieve  Smith  from  his  personal  ob- 
ligation to  pay  the  overdraft,  and  to  reUeve 
the  otiier  directors  from  such  dnty  as  might 
exist  on  ttielr  part  to  contribnte  ttiereto^  so 
as  to  effect  an  unlawful  preference  in  favor 
of  the  defendants.  He  alleges,  also^  Oat 
the  action  of  the  defendants  was  a  ftaud  iqh 
on  the  other  creditors. 

With  reelect  to  the  Pulitzer  stock,  he  al- 
leges tb&t  the  defen^nta  knowingly,  willful- 
ly, and  fraudulently  caused  the  cerUficates 
of  sto(A  to  be  issued  to  tliem  as  individuals, 
that  they  reotived  and  liave  retained  them 
as  Hull  individual  property,  which  action 
was  fraudulent  as  to  the  creditors  of  tlie 
company. 

[2}  It  will  be  noticed  that  action  is  brouj^t 
against  the  defendants,  not  to  recow  tlie 
money  and  the  stodc  as  the  pn^fer^  of  the 
company,  but  to  recover  damages  which  tin 
creditors  have  suffered  by  reason  of  their 
tortious  conduct  in  misappropriating  the 
money  and  the  stoclc.  It  Is  not  allied  that 
the  corporation  was  defrauded,  but  that  its 
creditors  were.  The  suit  Is  brought  appar- 
ently for  the  benefit  of  creditors^  and  not  for 
the  benefit  of  the  corporation. 

The  statute  under  which  the  plaintiff  was 
appointed  receiver  (Public  Iaws  of  1906^  c 
8S),  as  amended  by  Public  Iawb  lOOT,  c.  1ST, 
provides  that: 

"Such  receiver  shall  have  power  to  Inrtitnte 
or  defend  suits  at  law  or  in  equity,  in  his  own 
name  as  receiver,  to  demand,  collect  and  receive 
all  property  and  assets  of  said  corporation,  to 
sell,  transfer,  or  otherwise  ctmvert  the  same 
into  cash,  and  to  conduct  and  carry  <m  the 
business  ot  said  corporation,  aa  ordered  by  the 
court,  if  It  appears  for  the  best  interesta  of  all 
concerned." 

No  special  authority  is  expressly  given  a 
receiver  to  preserve  and  mforce  the  rights  ot 
creditors,  as  scfiarate  and  distinct  tn»n  the 
rights  of  the  corporation. 

We  are  aware  that  there  are  authorities 
wfaidi  hoM  that  a  receiver  represents  the 
interests  of  both  debtor  and  creditors,  and 
is  a  trustee  for  all  parties.  See  Beatdi  <ai 
Receivers,  S  264.  But  the  current  of  author- 
ity favors  the  proposition  that  a  statutory 
receiver  succeeds  only  to  the  rl^ts  of  tiie 
defendant  in  the  receivership  suit,  and  is  sub- 
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Ject  to  all  the  equities  that  could  have  been 
successfoUy  Invoked  againat  the  tatter,  un- 
less the  statate  otherwise  provides.  Beach 
on  Receivers,  {  298.  The  case  of  Gilbert  v. 
Finch,  173  N.  Y.  455,  66  N.  E.  133,  61  L.  It. 
A.  807,  93  Am.  St.  Rep.  623.  chiefly  reUed 
upon  by  the  plaintiff  aa  anthorlty  for  the 
doctrine  tbat  a  receiver  may  maintain  an  ac- 
tion at  law  against  recreant  directors  for 
the  benefit  of  creditors,  Is  not  inconsistent 
with  this  conclnslon.  In  that  case  corporate 
funds  were  wrongfully  diverted  by  the  direc- 
tors, and  the  corporation  was  wronged.  We 
have  here  to  deal  with  a  statutory  receiver- 
ship. The  general  scope  of  the  receiver's 
powers  are  marked  out,  and,  we  think,  limit- 
ed, by  the  statute.  Taking  the  statute  aa  a 
whole,  we  think  it  was  the  legislative  intent 
tliat  a  recover  should  succeed  to  the  rights 
of  the  corporation,  and  not  spedflcally  to  the 
rights  of  creditors,  except  as  the  enforcement 
of  the  corporate  rights  may  Inure  to  the 
benefit  of  creditors.  Under  this  statute,  a 
receiver  may  sue  at  law  or  in  equity,  when- 
ever tbe  corporation  Itself  might  have  sued, 
but  not  where  the  interests  of  the  corpora- 
tion itself  are  not  Involved.  It  may  be  added 
that  this  case  does  not  come  within  the  pur- 
view of  B.  S.  c.  47.  (  89,  relating  to  actions 
by  receivers  against  stockliolders.  For  these 
reasons,  the  declaration  Is  demnnabls.  It  1> 
likewise  amendable. 

[3]  When  cases  come  to  tbe  law  court  on 
report,  technical  Imperfections  in  pleading 
are  regarded  as  waived.  Elm  City  Club  v. 
Bowes,  92  Me.  211,  42  Atl.  392;  Rush  r. 
Buckley,  100  Me.  822,  61  Atl.  774.  70  L.  K.  A. 
464,  4  Ann.  Cas.  318;  Hurd  T.  Chase,  100  M& 
661,  62  Atl.  660 ;  Proctor  v.  M.  C.  R.  E.  Co., 
101  Me.  459.  64  Atl.  839.  And  we  will  pro- 
ceed to  consider  tbe  case  as  if  the  alleged 
wrongful  acts  had  been  declared  to  have  been 
to  tbe  damage  of  tbe  corporation. 

[4,6]  The  plaintiff  contends  in  the  first 
place  that  the  overdraft  in  tbe  Skowhegan 
Trust  Company  was  the  debt  of  Clyde  H. 
Smith,  and  not  that  of  the  corporation,  and 
tbat  application  of  tbe  Pulitzer  Company 
money  in  reduction  of  tbe  overdraft  was  the 
diversion  of  corporate  funds  to  the  payment 
of  the  private  debt  of  Smith,  for  which  the 
corporation  Itself  had  a  rl^t  of  action 
against  the  defendants.  If  the  plaintiff  is 
right  as  to  his  premise,  bis  conclusion  un- 
doubtedly follows.  He  bases  his  contention 
upon  the  fact  that  the  overdraft  was  caused 
by  tbe  payment  of  checks  signed,  "Clyde  H. 
Smith,  special,"  and  upon  tbe  principle  of 
law  that  tbe  primary  liability  of  parties  on 
commercial  paper  must  be  determined  from 
the  face  of  the  paper  itself.  He  argues  that 
it  Is  not  competent  to  show  that  a  "Clyde  H. 
Smith,  special,"  check  was  the  check  of  the 
corporation  itself.  But  the  principle  relied 
upon  is  not  applicable  in  this  case.  This  Is 
not  a  case  between  parties  to  conunerdal  pa- 
per. It  is  not  a  case  calling  for  the  deter^ 
mnatl<»i  of  the  question  whether  Clyde  H. 
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Smith  would  or  would  not  have  been  liable 
to  the  holder  of  such  a  che<^  Tbe  checks 
were  paid,  and  the  case  shows  that  they  were 
paid  on  the  primary  responsibility  and  credit 
of  the  corporation.  The  corporation  might 
lawfully  keep  its  bank  account  in  whatever 
name  it  chose.  It  might  adopt  and  use  such 
name  in  the  signatures  upon  its  checks. 
Three  of  the  defendants  were  directors  in  the 
trust  company,  and  the  conclu^on  from  the 
evidence  is  irresistible  that  when  the  trust 
company  paid  the  "Clyde  H.  Smith,  special," 
checks,  it  paid  them  as  tbe  checks  of  the  cor- 
poration, and  the  .corporation  became  Indebt- 
ed to  It  therefor.  So  that  so  much  of  tbe 
overdraft,  at  least,  as  accnmulated  after  the 
Smith  Publishing  Compfiny  was  organized, 
was  the  debt  of  that  corporation.  Whether 
Smith  was  also  liable  as  guarantor,  as  is 
claimed,  is  Immaterial  to  this  discussion. 

When  therefore  these  defendants  caused 
the  $7,500  received  from  tbe  Pulitzer  Com- 
pany to  be  deposited  to  the  credit  of  the 
"C.  H.  Smith,  special,"  account  in  the  trust 
company,  they  thereby  reduced  the  overdraft 
and  paid  by  so  much  the  Indebtedness  of  the 
corporation.  .  Tbe  money  was  not  diverted 
from  corporate  uses.  The  corporation  could 
not  complain  of  this  i>ayment  It  could  not 
recover  back  the  money.  The  receiver, '  as 
representing  the  corporation,  has  no  greater 
rights.  The  corporation,  even  if  insolvent,  at 
common  law,  could  lawfully  prefer  one  cred- 
itor to  another.  Symonds  v.  Lewis,  94  Me. 
601,  48  Atl.  121.  So  far  as  tbe  corporation 
Itself  was  concerned,  It  was  not  unlawful 
for  the  directors  to  pay  this  particular  debt, 
even  If  thereby  they  -  saved  themselves  as 
guarantors.  Whether  the  defendants  or  any 
of  them  were  guarantors,  and,  if  so,  wliether 
the  indirect  benefit  they  received  by  tbe  pay- 
ment made  it  an  unlawful  preference  as  to 
creditors,  we  have  no  occasion  in  this  case 
to  decide.  If  creditors  were  unlawfully  af- 
fected by  this  act  of  the  defendants,  they 
must  seek  their  remedy  in  some  other  pro- 
ceeding. Their  rights  In  this  respect  can- 
not be  enforced  by  the  receiver. 

It  follows  tiiat  the  plalntUI  cannot  recover 
in  this  action  as  for  the  diversion  of  tbe  |7,- 
SOO,  nor  for  the  alleged  unlawful  preference. 

[6.  7]  But  tbe  case  as  to  the  Pulitzer  stock 
stands  on  different  grounds.  We  shall  not 
base  our  decision  respecting  the  stock  upon 
the  ground  claimed  by  the  plaintiff  tbat  the 
directors  exceeded  their  authority  in  taking 
the  stock  Instead  of  money,  when  the  stock 
had  only  a  speculative  nUne.  It  was  not 
taken  as  an  investment,  but  as  a  part  of  a 
trade.  It  may  have  beoi  the  best  trade 
possible  under  the  circumstances.  We  shall 
not  discuss  the  responsibility  of  the  directors 
for  mailing  the  trade.  But  whm  the  trade 
was  accomplished,  the  stods  received  as  a 
conslderatidn  of  the  sale  belonged  to  the 
Smith  Publishing  Company  and  should  have 
been  issued  in  its  name  and  tnmed  over  to 
It  as  OBseta.  Instead,  It  was  issned  to,  and 
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receiTed  and  retained  by,  three  <^  tbe  direc- 
tors wbo  are  defendants,  except  as  Directw 
Smith  afterwards  transferred  10  shares  to 
Director  Brown.  It  la  claimed  diat  the  de* 
fendauta  Smith,  Glaife,  and  Greene  believed 
that  the  Pulitzer  stock  was  of  considerable 
Talne,  and  that  tiielr  purpose  was  to  retain 
Uie  stotft  until  It  coald  be  sold  with  advan- 
tage,  and  with  the  proceeds  to  pay  the  cor- 
porate debts,  and  then,  as  Brown  and  Hill 
bad  practically  "dropped  out,"  to  divide  the 
Buisdua  among  themselvea.  And  this  ar- 
rangement seems  to  bare  been  acqntesoed  in 
by  Brown  and  HllL 

Bat  wbatever  may  have  been  the  belief  of 
the  defmdants  as  to  their  ability  thus  to  11a- 
tttdate  tlie  debts  of  the  corporation,  it,  in 
fact,  was  insolvent  And  they,  as  directors, 
were  bound  to  know  it  The  duty  of  a  di- 
rector to  the  corporation  requires  him  to 
know  its  financial  standing,  and  he  is  pre- 
sumed to  know  it.  He  cannot  set  up  his  ig- 
norance to  defend  himself  from  tfae  conse- 
quences of  his  own  dereliction  of  duty.  Clay 
T.  Tovle,  78  Me.  86, 2  AtL  852.  This  stock  was 
apattofUie  assets  of  the  corporation.  The  as- 
sets of  an  insolvent  corporation  are  a  trost 
fund.  In  handling  and  managing  the  assets, 
the  directors  owe  the  duties  and  have  the  re- 
sponsibility of  trustees.  TbeAt  duty  was  to  put 
this  stock  into  the  tzeasory  of  the  corpora- 
tion. They  diwegarded  tbeir  duty.  l%ey  di- 
verted it  from  the  corpraatlon  to  themsdvea. 
They  acconiplisbed  a  conversion  of  it.  By 
taking  the  stoi^  in  their  own  names,  tiie  di- 
rectors who  received  It  became  reevtmslble 
for  it  to  the  corporation  at  its  value  at  the 
time,  the  same  as  tmstees  and  agents  are  for 
similar  conduct  Wmte  v.  Sherman,  168  lU. 
&89,  48  N.  E.  128,  61  Am.  St  Rep.  182;  Stan- 
ley's Appeal,  8  Fa.  481,  Am.  Dec  680; 
1  Perry  on  Trusts,  |  463. 

And  all  the  directors  by  whose  authority 
or  acquiescence  this  diverslcm  was  made  are 
liable  to  the  corporation  in  this  action  for 
ttie  cDusequences  of  the  breach  of  trnst,  as 
well  as  those  wbo  received  Uie  stock.  Perry 
on  Trusts,  I  419.  It  is  datmed  that  dtfend- 
ants  Hill  and  Brown  are  mt  liable  in  toy 
event  EUll  received  none  at  the  stocb,  and 
Brown  none  at  the  time  of  the  sale  But 
both  were  directors  and  Hill  was  president 
of  the  corporation.  They  paid  lltUe  atten- 
tion to  its  affairs.  They  trusted  to  the  Judg- 
ment of  the  others,  iCnd,  particularly,  of 
Smith.  They  neglected  their  duties.  Ttey 
did  not  personally  particulate  in  the  sale, 
bnt  when  they  learned  the  details,  they  ac- 
quiesced, and  took  no  st^  to  protect  the 
rights  of  the  c(»poratl(m.  Under  the  rule 
of  liability  stated  above,  we  think  they  are 
liable  to  the  receiver  equally  with  the  othersL 

[8]  One  question  remains— the  amount  of 
damages.  Tbe  defaidante  an  liable  for  tiie 
value  of  the  Pulitzer  stock  at  the  time  it  was 
taken.  The  plaintiff  dalms  that  upon  the 
evidmee  wa  Should  find  Qiat  the  stock  vras 


worth  its  par  valna  Two  of  the  defendants 
testify  in  effect  that  they  regarded  It  aa 
worth  par.  But  it  seems  dear  to  us  Quit  la 
t&ct  it  was  not  worth  par.  How  nmdi  It 
was  worth  Is  a  quMtion  wfaldi  is  not  answer- 
ed by  the  evidence.  It  was  annrently  a 
speculative  stock.  It  does  not  aivear  to  liave 
been  on  the  iparket  and  probably  had  no 
market  valu^  strictly  so  called.  Tet  we  can- 
not assume  that  it  was.  valueless.  Ite  ac- 
toal  value  must  have  depended  on  many  oon- 
dltions,  hardly  any  of  which  appear  In  this 
case.  The  value  of  a  share  of  capital  stodc 
in  a  corporation  depends  largely  apon  Qie 
value  of  its  actual  assets,  tto  liaUUtles,  the 
state  of  ite  business,  ite  good  will,  Ito  rea- 
sonable expectations,  and  the  amount  of  cap- 
Ital  stock  issued.  Upon  the  evidence  before 
us,  to  determine  the  value  of  this  stock  at 
the  time  of  sale  would  be  mere  guesswork. 
Tbere  are  no  sufflclMt  data  for  anything  but 
surmises.  To  attempt  a  determination  would 
be  likely  to  result  in  rank  injustice  to  me 
side  or  the  other. 
'  We  think  the  drcnmstences  are  such  that 
the  case  should  be  sent  back  for  an  assess- 
ment of  damages  on  account  of  ttie  PuUtsw 
stoA.   Justice  requires  it 

The  certificate  wlU  be: 

Defendants  deflanlted. 

Remanded  for  bearing  in  damagwi  at  nisi 
priuB,  on  account  of  stock  converted. 


LOON  T.  JONES. 

(Snpreme  Judicial  Court  of  Maine.    Feb.  20. 
1915.) 

Evidence  (|  594«)— Weight. 

Where  plaintUTs  evidence  was  entirdy  nn- 
ooDtradicted,  It  should  be  ffivoi  its  full  proba- 
tive force. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  S  2431;  Dec  Dig.  S  694.*] 

On  Motion  from  Superior  Court,  Kome- 
bec  County,  at  Law. 

Assumpsit  by  Charles  Loon  against  E.  B. 
Jones,  as  administrator  of  Simeon  O.  Davis, 
deceased.  A  verdict  was  zeoAeted  lot  plain- 
tiff, and  defendant  moves  for  a  new  tiiaL 
Overruled. 

Argued  before  SPEAR,  CORNISH,  KINO. 
BIRD,  and  HANSON.  JJ. 

L.  T.  Carleton,  of  Winthrop,  for  plaintiff. 
H.  B.  Foster,  of  Winthrop,  and  G.  W.  Hesel- 
ton,  of  Gardiner,  for  deCendant 

FEB  CURIAM.  An  actt<m  of  assompalt 
upon  an  account  annexed  against  defendant, 
as  administrator  of  om  Simeon  6.  Davis,  de- 
ceased, for  labor  perfwoied  for  tite  latter 
during  six  years  next  v^eior  to  Us  decease 
which  occurred  tiie  24th  day  <tf  April,  1913. 
The  Jury  rendered  a  verdict  tor  plalntifl  In 
the  sum  of  $484.67,  and  defendant  filed  Qie 
usaal  motion  for  new  trial. 
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The  defendant  offered  no  eTldenoe. 

"The  evidence  in  behalf  of  the  plaintiff 
*  *  *  waa  therefore  entirely  uncontradicted, 
and  moat  receive  its  full  probative  force.** 
Bowen  V.  Utg.  Co..  106  Me.  81,  88,  72  AtL  685, 
686. 

After  a  carefal  reading  of  tbe  evidence 
and  the  briefs  of  ooansel,  the  court  Is  of  the 
opinion  that  there  was  sufficient  evidence,  if 
believed,  to  support  the  verdict,  and  that  the 
defendant  has  not  snatained  ttie  burden  im- 
posed upon  him  of  showing  the  verdict  dear- 
ly wrong. 

Motion  oTermled. 


aSTOHBLI.  T.  KIBKBT. 

(Supreme  Judicial  Conrt  of  Maine.   Feb.  20, 

1915.) 

1.  Vkndob  and  Pubchaseb  (9  116*)— Rbsois- 

8I0N. 

The  right  of  rescission  is  limited  to  cases 
where  a  voidor  can  be  put  substantially  In  statu 
quo. 

[Ed.  Note^For  other  cases,  see  Vendor  and 
Purxihaser,  Gent  Dig.  H  205^;  Dec.  Dig.  f 
lie.*] 

2.  VkNDOB  Airn  Pubcehaskb  ^  120*)— Rksczb- 

SlOn  BT  YBnOCB  — SUBBBNDES  — NOTIOK  — 
SCBBERDBB  IN  FtmTBB. 

A  notice  bjr  a  vendee  to  hia  vendor  of  his 
election  to  rescind  the  contract  and  a  tender 
of  the  farm,  containing  a  further  statement 
tliat  the  vendee  would  deliver  up  possession  as 
soon  as  he  could  move,  which  would  be  within 
the  next  ten  days,  did  not  constitute  a  rcBtora- 
tion  of  the  farm,  and  was  therefore  insufficient 
to  constitute  a  complete  rescission. 

[Ed.  Note.— For  other  cases,  aee  Vendor  and 
grdbaser,  OenL  Dig.  ||  215-217;  Dec.  Dig.  | 

3.  Verdob  and  Pubchaseb  d  117*)— Besox»- 
stoN— Restobation— *'Bba80NABLB  Tiue"— 
What  Constitutes. 

Where  a  vendee  readndi  for  alleged  fraud, 
he  must  restore  within  a  reasonable  time.  What 
is  a  "reasonable  time"  is  a  mixed  question  of 
law  and  fact,  except  that  when  the  facts  are 
ascertained  it  becomes  a  question  of  law. 

[Ed.  Note. — For  other  coses,  see  Vendor  and 
Purchaser,  Gent.  Dig.  |  200;  Dec.  Dig.  §  117.« 

For  other  deflnltiona,  see  Words  and  Phrases, 
First  and  Second  Series,  Reasonable  ^me.] 

4.  Vendor  and  PuBcnASER  (i  108*) — Con- 
TBACT— Rescission— Fbaod. 

The  rule  that  a  contract  obtained  by  false 
and  fraudulent  representations  may  be  rescind- 
ed or  affirmed  at  the  election  of  the  defrauded 
party  applies  to  a  conveyance  of  land  under 
seal. 

[Ed.  Note.— For  other  cases,  sea  Vendor  and 
Purchaser,  Dec.  Dig.  |  108.*J 

6.  Vkndos  and  Pubchaseb  (§  117*)— Rksoib- 
8I0N— 'Abandonuent  of  Possession. 
The  rescission  of  a  contract  for  the  sale  of 

land  for  fraud  does  not  follow  unless  the  vendee 

abandons  possessioD  to  the  vendw. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Pdrchaser,  Cent  Dig.  {  20QTd^.  Dig.  1 117.*] 

0.  Vbndob  and  Pubchaseb  ({  842*)— Failube 
ob  considbbation— rxmbdt. 

A  vendee  may  avail  himself  of  a  partial 
failure  of  consideration  to  reduce  damages  when 
sued  for  the  price,  and  is  not  bound  to  resort 


to  a  separate  action  for  deceit  or  on  the  war- 
ranty. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  S|  1018, 1019 :  Dec.  Dig. 
i  842.*] 

7.  VENDOB  and  PtTBCHASEB  (8  122*)- RESOIB- 

BION— Pabtial  Rescission. 
A  vendee  of  land  cannot  derive  any  benefit 
from  the  purchase  and  yet  resdnd  the  contract 
for  fraud,  but  he  most  rescind  in  toto  or  not 
at  all. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  201,  220;  Dec.  Dig. 
i  122.*] 

On  Motion  from  and  Exceptioiu  from  Su- 
preme Judicial  Ooort,  Someraet  G0UDI7,  at 
Law. 

Action  by  Lorenzo  D.  Getchell  against 
Harry  A.  Klrkby.  Judgment  for  defendant, 
and  plaintiff  moves  for  a  new  trial  and  for 
exceptions.  Verdict  set  aside,  and  motion 
granted. 

Argued  before  SAVAGE,  a  J.,  and  CORN- 
ISH, HAIiBT,  HANSON,  and  PHILBROOB; 
JJ. 

Merrin  St  Merrill,  of  Skowhcsan,  for  j/iaSn- 
dfl.  BntlflE  ft  Butler,  of  Skowhofl^  txa  d»- 
fuduit 

HANSON,  J.  This  Is  an  sctfam  of  assump- 
sit for  Interest  and  the  first  Installmait  on 
a  note  for  $2,700  payable  9100  per  annum, 
with  interest  payable  annnally.  The  verdict 
was  for  the  defmdant,  and  the  case  Is  here 
on  motion  and  ezcQ>tiona  by  the  plalntUL 

The  plaintiff  sold  a  farm  to  tiie  defendant 
on  May  1,  1918,  receiving  therefor  9400  in 
cbeOi  and  the  above  note,  and  also  an  agree- 
ment to  secure  him  on  a  part  of  the  crops 
to  insure  the  first  two  paymrata.  Before  the 
sale  was  made,  the  idalntlfl  told  tlie  defend- 
ant that  the  farm  had  yielded  38  tons  of 
hay  the  previous  year,  and  that  ttie  Income 
from  aU  sources  was  91,000,  and  offered  to 
show-  his  books  to  the  defendant 

The  plea  was  the  general  issue,  under 
which  the  defoidant  resisted  payment  upon 
the  ground  that  the  contract  had  been  re- 
scinded. ResdsBlon  was  based  upon  two 
grounds ;  (1)  That  the  plaintiff  had  represent- 
ed that  the  farm  had  produced  38  tona  of 
hay  in  1912 ;  and  (2)  that  he  had  received 
91.000  for  his  products  the  same  year.  And 
defendant  claims  that  theae  statements  on 
which  he  relied  were  untme,  and  that  he 
was  deceived  thereby. 

The  plaintiff  produced  the  note  and  rest- 
ed his  case.  The  defense  assumed  the  bur- 
den of  showing  the  fraud  allied.  There 
was  substantial  agreement  aa  to  the  language 
used  by  the  plaintiff  In  the  sale  of  the  farm. 
The  only  questtons  Involved  were  the  truth 
of  the  statements  as  to  the  amount  ct  hay  cut 
in  the  previous  year,  and  the  gross  income 
from  the  farm  as  stated  by  the  plaintlflL 
The  plaintiffs  positive  testimony  was  sup- 
ported by  a  neighbor  who  assisted  in  cutting 
the  hay,  while  the  def^dant's  evidence  was 
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drcumstantlal.  and  largely  loTOlTed  testi- 
mony from  neighboring  farmers  as  to  the 
general  hay  crop  for  1913,  as  compared  with 
that  of  1912,  the  trend  of  which  was  that  In 
the  locality  the  hay  crop  fell  off  from  one- 
third  to  one-half  from  that  of  1912,  The  case 
thus  presented  to  the  Jury  a  condition  from 
which  a  verdict  must  be  reached  lai^ely,  If 
not  wholly,  from  inference. 

The  plaintiff  introduced  the  following  no- 
tice: 

"Skowhegan,  Maine,  April  11,  1914. 

"To  Lorenzo  D.  Getcbell,  Skowhegan,  Maine: 
Ton  are  hereby  notified  that  I  hereby  revoke 
the  trade  whereby  I  purchased  of  you  your 
homestead  farm  in  Skowhegan  and  Fairfield  on 
the  Back  Boad,  so  called,  leading  from  Skow- 
hegan Village  to  Waterville  and  conveyed  to 
me  by  your  deed  dated  December  7,  1912,  and 
tender  to  you  herewith  deed  of  said  farm  with 
the  personal  property  which  yoo  conveyed  to 
me  and  will  deliver  up  possession  of  the  same 
as  soon  as  I  can  move  therefrom,  which  tcill  he 
within  the  newt  ten  days. 

"I  hereby  demand  from  you  the  return  to  me 
of  the  sam  of  four  hundred  dollars  ($400.00) 
which  I  have  paid  yon  on  account  of  the  pur- 
chase price  of  sold  farm,  together  with  the  notes 
given  by  me  to  you  for  the  balance  of  said  pur- 
chase price  with  the  mortgage  secoriDg  said 
notes,  properly  discharged. 

"I  rescind  said  trade  and  demand  of  yon  the 
return  of  said  money,  notes  and  mortgage  be- 
cause of  the  false  and  fraudulent  representa- 
tions which  you  made  to  tne  cooceming  the 
nnantity  of  hay  which  you  cut  on  said  farm  and 
the  amount  of  money  which  you  made  on  said 
farm  the  previous  year  and  the  deceit  which 
you  practiced  in  making  the  sale  of  said  farm 
to  me.  Harry  A.  Kirkby." 

[1-3]  The  right  to  rescission  is  limited  to 
cases  where  the  seller  can  be  put  substan- 
tially In  the  position  be  occupied  before  the 
contract  If  one  would  rescind,  he  must  re- 
store. Pratt  T.  PbUbrook,  33  Me.  17;  Rand 
V.  Webber,  64  Me.  191 ;  MllUken  v.  Skllllngs, 
89  Me.  180, 36  AtL  77.  Notice  that  possession 
will  be  delivered  within  the  next  10  days 
Is  not  sufficient  If  a  party  would  res^zlnd  a 
contract  on  the  ground  of  fraud,  the  rule  Is 
that  he  must  restore ;  that  it  should  be  done 
within  a  reasonable  time.  What  is  a  reason- 
able time  is  a  mixed  question  of  law  and 
fact  When  the  facts  are  ascertained.  It 
becomes  a  question  of  law.  Wingate  v.  King, 
23  He.  35 ;  Herrln  t.  libbey,  36  Me.  350 ;  Cut- 
ler T.  GUbreth,  68  H&  176;  HotcbUas  t. 
Goal  and  Iron  Co.,  108  He.  84,  78  AtL  1108. 

[4-7]  A  contract  obtained  tlirough  false  and 
fraudulent  r^resentatlons  may  be  rescinded 
or  affirmed  at  the  election  of  the  party  de- 
frauded, and  this  principle  applies  to  con- 
tracts under  seal,  as  wtil  as  to  other  classes 
of  contracts.  Deeds  procured  by  covin  or 
finud  as  betwerai  the  parOes  are  as  dead  as 
forged  deeds.  Jacbaon  v.  Somervllle  (Pa. 
Sup.  Ot  1850)  18  Law  Hep.  422;  Herrln  t. 
Ltbhey,  86  He.  363.  The  Tmdee  In  such  caae 
may  abandon  the  poaaesslon  without  notice. 
Taylor  t.  Porter,  26  Am.  Dec.  166.  But  re- 
sdsBlon  does  not  follow  unless  the  vendee 
does  abandon  possession  to  the  vendor.  Dun- 


can T.  Jeter,  39  Am.  Dea  342;  Meeklln  t. 
Blake,  09  Am.  Dec.  68.  The  law  does  not  al- 
low a  partial  resrfssion  whereby  the  party 
claiming  the  right  to  rescind  can  retain  the 
beneficial  part  of  a  contract  and  refuse  per- 
formance on  hla  part  Morrow  v.  Moore,  98 
Me.  373,  57  Atl.  81,  99  Am,  St  Bep.  410.  But 
the  vendee  may  avail  himself  of  a  partial 
failure  of  consideration  to  reduce  damages, 
as  in  this  case,  and  Is  not  obliged  to  resort 
to  a  separate  action  itor  deceit  or  upon  a 
warranty.  Dorr  v.  Fisher,  1  Cush.  (Mass.) 
271,  and  cases  cited.  Here  the  defendant  did 
not  rely  wholly  upon  want  of  consideration. 
His  main  defense  was  fraud,  and,  to  render 
that  defense  available.  It  was  indispensable 
that  he  should  surrender  the  property.  If  he 
wished  to  make  rescission.  He  must  put  the 
defendant  in  as  good  position  as  he  was  be- 
fore; otherwise  the  rescission  Is  not  com- 
plete. The  purchaser  cannot  derive  any  ben- 
efit from  the  purchase  and  yet  rescind  the 
contract  It  must  be  nullified  in  toto  or  not 
at  all.  Harrington  v.  Stratton,  22  Pick. 
(Mass.)  510,  and  cases  cited;  Dorr  v.  Fish- 
er, supra;  Pearson  v.  Canney,  64  Me.  191. 

The  rule  stated  In  Union  R,  R.  Co.  v.  Dill, 
124  U.  S.  174,  8  Sup.  Ct  433,  81  L.  Ed.  417, 
applies,  with  equal  force  in  cases  of  this  char- 
acter. There  the  court  held: 

"That  the  power  to  cancel  an  executed  con- 
tract ought  never  to  be  exercised  except'  in  a 
clear  case,  and  never  for  an  alleged  fraad  un- 
less the  fraud  be  made  clearly  to  appear ;  never 
for  alleged  false  representations,  unless  their 
falsity  is  certainly  proved,  and  unless  the  com- 
plainant has  been  deceived  and  injured  bj 
them." 

The  evidence  In  this  case  does  not  support 
a  finding  of  fraud,  or  estabUah  fftcts  from 
which  fraud  may  be  Inferred  (Kimball  t. 
Dresser,  98  He.  619,  67  AU.  787) ;  and  it  la 
evident  from  the  record  that  the  jury  con- 
sidered but  one  question,  that  of  the  alleged 
rescission.  As  has  been  seen,  sac9i  resdsaion 
was  not  complete.  It  la  unneoasBaxy  to  con- 
sider the  ezcwtiona. 

Hotton  sustained. 

.  Verdict  aet  aside. 

New  trial  granted. 


BARTLETT  v.  PICKERING  et  al 

(Supreme  Judicial  Court  of  Maine.    Feb.  20, 
1915.) 

1.  Tbdstb  (8  178*)— CoNsiBUcn'oR— Insibdc- 

nONS  TO  TBUBTIBa. 

The  court  In  instructing  trustees,  can  in 

general  only  lay  down  such  rules  of  law  as  are 
within  the  scope  of  the  questions  and  as  may  be 
useful  to  the  trustee  in  the  performance  of  his 
duties. 

(Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  282;  Dec.  Dig.  {  17a«] 

2.  Tauam  (|  178*)— Tbustebs— Discavno:^- 

ART  POWEBS— iRSTBUOnONS  BT  COUBT. 
Where  testator  created  a  trust  of  real  prop- 
erty, leaving  to  the  trustee  large  discretion  in 
the  management  of  the  trust  estate,  it  was  not 
within  the  province  of  the  court  to  direct  the 
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trustee  how  to  exercise  sach  discretioD ;  It  be- 
ing his  duty  to  use  hia  own  discretion,  in  the 
exercise  ot  wtiich,  within  legal  limitations,  be 
would  be  protected. 

[Ed.  Note.— For  oUier  cases,  see  Trusts,  Cent. 
Diff.  {  232 ;  Dec.  Dig.  S  178.*] 

3.  Trusts  a  272*)  —  Wild  Tiubebl&kd  — 

Corpus— iNcouE. 

Where  wild  timberlands  constituted  the 
corpus  ot  a  trust  estate^  the  incoaiG  of  Which 
was  given  to  life  tenants  and  the  corpus  to 
remaindermen,  the  income  to  which  the  life 
tenants  were  entitled  was  to  be  obtained  by  cut- 
ting or  selling  timber  rights  representing  the 
annual  timber  growth,  cutting  at  variuns  pe- 
riods for  tbe  benefit  of  the  life  tenants  so  much 
as  would  represent  the  annual  grow^  from  the 
time  of  the  preTious  cutting. 

[Ed.  Note.—For  other  cases,  see  Trusts,  Cent 
Dig.  SS  383-385;  Dec.  Dig.  §  272.*] 

4.  Tkubts  (8  189*)  — Tbust  Pbopkbtt  —  Sale 

FOB  KeINVEBTMENT  —  PABTmON — TXUBBB- 
LAND. 

Where  a  trust  included  an  undivided 'inter- 
^  in  a  large  tract  of  wild  timberland,  the  in- 
come of  which  was  to  go  to  life  tenants  and 
tbe  corpus  to  remaindermen,  and  the  trustee 
was  embarrassed  in  the  cutting  of  tbe  annnal 
growth  for  the  beneSt  of  tbe  life  tenants  or  in 
the  operation  of  the  land  in  conjunction  with 
tbe  other  owners,  he  was  entitled  to  sell  bis 
interest  and  reinvest  the  proceeds  under  tbe 
will  or  sue  for  partition. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  a         241,  244 ;  Dec  Dif.  I  188.*] 

5.  Tbusts  (S  272*)— Berxficubikb— Ircohs 

OB  Capital— Intebest. 

Where  tbe  proceeds  of  a  sale  of  stumpage 
which  was  part  of  a  trust  estate  were  deposited 
In  a  savings  bank,  diTldendt  accruing  on  the 
deposit  followed  the  principal  as  between  the 
beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  SS  383-385;  Dec.  Dig.  fi  272.*] 

ft.  Tbdsts  (8  225*)— Tbust  Estate— Manaoe- 

iCENT— Payment  op  ExrENSEs. 

Where  the  property  of  a  trust  estate  in- 
cluded an  undivided  interest  in  certain  wild 
timberlands,  the  trustee  was  not  limited  to  the 
proceeds  of  a  sale  of  stumpage  for  the  payment 
of  taxes,  expenses  of  scaling,  commissions  on 
such  sale,  etc.,  but  any  income  in  his  hands 
was  available  to  pay  any  expenaes  of  tbe  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  322 ;  Dec.  Dig.  §  225.*] 

7.  Tbusts  (j  178*)  —  Instbuctions  — Ques- 
tions. 

An  application  by  a  trustee  for  instruc- 
tions, asking  in  addition  to  certain  specific  Ques- 
tions "such  other  instructions  in  the  premises 
as  may  be  desirable,"  is  too  indefinite  to  require 
en  answer. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  232 ;  Dec.  Dig.  $  178.*] 

Report  from  Supreme  Judicial  Court, 
Penobscot  County,  in  Equity. 

Bill  by  Charles  H.  Bartiett  as  trustee,  etc., 
against  Harold  M.  Plclierlng  and  others  for 
instructions.   Remanded  for  decree. 

Argued  before  SAVAGE,  a  J.,  and  SPEAR, 
CORNISH,  KING,  BIRD,  and  HANSON,  JJ. 

Charles  H.  Bartiett,  of  Bangor,  pro  ee. 
Siak  Brothers,  of  Lynn,  Mass..  and  John  Wil- 
son, of  Bangor,  for  Harold  M.  and  Catherine 
Edltb  Pickering.  Matthew  Langhlin,  of  Ban- 
gor, guardian  ad  litem  of  George  Arthur 
Pickering. 


SAVAGE,  C.  J.  Bin  by  the  trustee  under 
the  will  of  George  W.  Pickering  for  Instruc- 
tions. The  defendants  Harold  M.  Pickering 
and  Catherine  E.  Pickering,  husband  and 
wife,  are  entitled  to  receive,  during  life,  tbe 
Income  of  tbe  trust  estate,  in  the  proportions 
of  three-fourths  and  one-fourth,  respectively. 
Upon  the  death  of  either,  the  share  of  the 
income  bequeathed  to  that  one  is  to  go  to 
the  children  of  Harold  in  equal  sharee,  and, 
upon  the  death  of  the  survivor,  the  entire 
trust  estate  to  to  go  to  Harold's  diildren,  "or 
to  their  heirs  at  law."  The  third  defendant, 
George  A.  Plcknlng,  a  minor  about  nine 
years  of  age,  Is  now  the  only  child  of  Harold. 
The  qnesttona  we  are  asked  to  cimsider  re* 
late  virtually  to  the  respective  rtglils  ot  the 
life  tenants  and  the  remainderman  In  the 
tmst  estate. 

The  testator  In  his  Uptime  owned  flve- 
eit^teenths  in  common  and  undivided  of  tiie 
west  haU  of  Scbola  PUuitatton  in  Plscata- 
gulB  connty,  and  tliia  property  Is  a  part  of 
the  tmst  estate.  It  is  wild,  uncoltivated 
land,  covered  with  a  forest  growth  of  idne, 
flr,  cedar,  and  hard  woods.  The  tract  bap 
been  cut  over,  and  tiie  present  growth  is 
second  growth.  Since  the  deaOi  of  the  testa- 
tor in  1910,  the  plaintiff  trustee  has  joined 
the  other  owners  in  "permitting'*  the  land 
for  the  cutting  of  timber,  and  has  received 
his  proportional  part  of  tiie  stnmpage.  Tbo 
cuttings  for  four  years  amounted  to  8,788,- 
855  feet  And  after  payment  of  taxes  and 
exiwnses,  the  trustee  now  has  on  deposit  $4,- 
941.34  stumpage  money,  to  which  is  to  be 
added  savings  bank  dividends  on  the  deposit, 
^.19,  making  the  whole  deposit  $5,037.53. 
The  income  from  the  remainder  of  the  trust 
estate  Is  approximately  $2,000  annually.  It 
seems  to  be  undisputed  that  tbe  timber  cut- 
ting operations  from  which  the  foregoing 
stumpage  was  derived  took  from  the  land  a 
very  much  larger  amount  of  timber  in  feet 
than  the  growth  of  standing  trees  during  the 
period  amounted  to.  In  other  words,  the 
operations  have  lessened  the  total  amount  of 
timber  standing  on  the  territory.  An  expert 
witness  testified  that  the  annual  growth  has 
been  1,124,000  feet.  This  does  not  Include 
soft  wood,  white  birch,  poplar,  and  ash  be- 
low six  Inches  in  diameter,  nor  maple,  yellow 
birch,  and  beech  below  ten  inches  in  diam- 
eter. 

The  plaintiff  asks  for  answers  to  the  fol- 
lowing questions,  viz. : 

(1)  Do  the  funds  in  the  hands  of  the  plain- 
tiff trustee  (apart  from  dividends  received 
thereon)  represent  principal  wholly? 

(2)  If  so,  should  the  dividends  or  income 
derived  from  such  funds  be  distributed  to 
the  beneficiaries,  according  to  the  terms  of 
the  will,  or  should  such  Income  be  allowed  to 
accumulate  and  be  added  to  the  principal 
until  the  termination  of  the  trust? 

(3)  If  some  part  of  the  recblpts  from  stomp- 
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age  as  aforesaid  may  represent  Income  to  be 
paid  to  said  beneficiaries,  what  method  or 
mle  sball  the  plaintiff  trustee  adopt  to  as- 
certain the  same? 

(4)  Shall  the  plaintiff  trustee  pay  the  tax- 
es, expenses  of  scaling  operations,  commis- 
sions, and  other  expenses  connected  with  the 
management  of  his  Interest  in  said  wild  land 
from  the  proceeds  of  the  stumpage  received 
therefrom,  if  any,  or  from  the  trust  income 
received  from  other  property?  Shall  he  use 
the  savings  bank  dividends  aforesaid  for 
such  purposes  as  &r  as  they  will  go? 

(6)  If  said  land  should  not  be  operated  on 
for  a  period,  so  that  no  stumpage  were  avail- 
able, from  what  funds  of  the  trust  shall  the 
plaintiff  trustee  pay  the  necessary  expenses? 

(6)  The  plaintiff  trustee  prays  that  the 
court  will  give  him  such  other  instructions 
in  the  premises  as  may  be  deslrabla 

[1,2]  Considerable  testimony  appears  ta 
the  record  respecting  the  annual  percentage 
of  growth  of  the  different  kinds  of  trees 
growing  on  this  land,  the  wisdom  or  unwis- 
dom of  operating  at  all  tn  certain  species  of 
^ber  trees  until  they  have  reached  a  lar- 
ger growth,  the  marketable  conditions  of 
some  of  the  varieties  of  wood,  the  total  stump- 
age of  trees  of  dlffer^t  kinds  on  the  tract, 
and  such  like  matters.  We  think  that  a 
consideration  of  problems  suggested  by  this 
testimony  lies,  for  the  most  part,  outside  the 
province  of  the  court  in  this  proceeding. 
What  is,  or  Is  not,  good  forestry,  we  have 
no  occasion  now  to  consider.  In  answering 
the  plalutifTs  questions,  we  can  In  general 
only  lay  down  such  rules  of  law  as  are 
within  the  scope  of  the  questions,  and  as 
may  be  useful  to  him  In  the  performance  of 
his  duties  both  to  life  tenants  and  remainder- 
man. The  law  and  the  unlimited  terms  of 
the  trust  confer  upon  him  large  discretion- 
ary powers  In  determining  the  details  of 
the  management  of  the  trust  estate.  Very 
much  must  necessarily  be  left  to  his  sound 
judgment  and  wise  discretion,  to  be  applied 
as  various  conditions  and  contingencies  may 
arise.  It  is  not  within  the  province  of  the 
court  to  direct  a  trustee  how  to  exercise  a 
discretionary  power  committed  to  him.  He 
must  use  his  own  discretion.  And  when  he 
does  so,  keeping  within  legal  limitations,  he 
is  protected. 

[3]  1.  The  first  question,  which,  is,  in  ef- 
fect, whether  the  stumpage  funds  now  In 
hand  belong  wholly  to  the  remainderman  and 
must  all  be  held  in  trust  for  blm,  must  be 
answered  In  the  negative. 

It  l8  undoubtedly  true  that  the  general 
rule  la  that  trees  cut  and  sold  are  treated 
as  principal  and  not  as  income,  and  that  a 
life  tenant  Is  guilty  of  waste  in  cutting 
trees.  But  we  think  this  rule  Is  not  ap- 
plicable to  trees  on  "wild  lands"  go  called 
in  this  state,  which  is  kep't  and  held  merely 
for  the  produce  of  salable  timber.  These 
lands  are  held  for  iacome-prodnclng  purpos- 
es, and  the  only  income  derivable  from  them 


ordinarily  comes  from  the  cutting  and  sale 
of  marketable  timber  trees.^  The  bequest  of 
the  Income  of  the  trust  estate  in  this  case, 
consisting,  as  it  did,  In  considerable  part  of 
tlmberlands,  contemplated,  we  think,  that 
the  Income  should  be  obtained  from  the  cnt- 
ting  of  trees,  or  the  sale  of  stumpage  rights. 
See  Brown  v.  Smith,  52  Me.  141 ;  McNlchol 
V.  Eaton,  77  Me.  24i6;  Honywood  v,  Hony- 
wood,  L.  B.  18  Eq.  Cas.  306.  A  similar  rule 
has  been  applied  to  the  rights  of  life  tenants 
in  analogous  cases  of  Iron,  coal  oil,  and  gas 
mines,  opened  in  the  lifetime  of  the  testator, 
even  when  the  exercise  of  the  right  mi^t 
In  time  exhaust  the  mine,  and  practlcall7 
destroy  the  estate  of  the  remainderman. 
Gaines  v.  Green  Pond  Iron  Mln.  Co.,  83  N. 
J.  Eq.  603;  Sayers  v.  Hosklnson,  110  Pa. 
473, 1  Atl.  308;  Koen  v.  BarUett,  41  W.  Va. 

569,  23  S.  E.  664,  81  L.  B.  A.  128,  06  Am. 

St  Bep.  884. 

But  a  mine  of  iron  or  coal  la  In  one  Im- 
portant respect  unlike  a  growth  of  living 
forest  trees.  A  mine  necessarily  tends  to 
exhaustion  by  the  very  fact  of  operation. 
It  Is  not  necessarily  so  in  case  of  a  living 
forest  It  may  be  operated  perpetnalty, 
without  diminution  in  quantity  of  the  avail- 
able timber  remaining.  That  is  to  say,  it 
may  be  so  operated  that  the  annual  growth 
win  make  up  for  the  timber  taken  off  by 
operation. 

Now  we  have  before  as  a  devise  of  a  trust 
estate  in  tlmberlands,  under  which  the  in- 
come only  goes  to  one  set  of  parties,  for 
life,  and  the  remainder,  or  corpus  of  the 
trust  estate,  to  another,  upon  the  termina- 
tion of  the  life  Interest  The  will  itself  gives 
no  further  Indication  of  the  Intention  of  the 
testator  as  to  how  the  tlmberland  part  of 
the  trust  should  be  operated.  It  is  contend- 
ed that  the  testator  In  his  lifetime.  In  con- 
Junction  with  the  other  owners,  was  in  the 
habit  of  cutting  more  tban  the  annual 
growth  would  replace.  But  we  do  not  think 
this  fact,  if  it  be  a  fact  can  affect  the  con- 
struction of  the  will.  Having  made  the 
devise  as  he  did  without  qualification  or  di- 
rections, we  think  it  must  be  presumed  that 
he  Intended  that  the  estate  should  be  manag- 
ed so  as  to  conserve  all  Interests ;  to  secure 
on  the  one  hand  the  natural  Increment  of  the 
trust  estate  as  income  for  the  life  beneficia- 
ries, and,  on  the  other  hand,  to  protect  and 
preserve  the  entire  remainder  for  the  re- 
mainderman. 

[4]  The  conclusion  Is  that  the  trustee,  so 
far  as  his  interest  goes,  Is  to  operate  the 
tlmberland  without  strip  or  waste  of  the 
rights  of  the  remainderman.  He  may  operate 
at  such  times  and  in  aucb  places  as  his  good 
judgmrat  may  dictate.  He  need  not 
ate  annually.  But  when  he  does  operate,  so 
much,  and  no  more,  of  the  proceeds  of  sodi 
cutting,  in  addition  to  previous  cuttings,  as 
is  equivalent  to  the  growth,  since  the  begin- 
ning of  the  trust,  of  aTailable,  markdabla 
tind>er,  taking  tbe  tract  as  a  wbolcb  Is  Inooioe. 
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He  must  not  operate  bo  as  to  reduce  the 
qnantlty  of  available  timber  below  what  It 
was  at  the  beginning.  He  is  to  operate  ac- 
cording to  the  precepts  Qf  good  forestry,  as 
to  times  and  places  of  cutting,  and  size  of 
trees  to  be  cut,  with  a  view  to  the  preserva- 
tion of  the  rights  of  all  the  parties.  It 
would  be  impracticable  and  unwise  to  at- 
tempt at  this  ttme  to  specify  the  limltatloas 
of  his  poweris  In  greater  detail.  The  trust 
has  devolved  upon  the  trustee,  and  be  has 
assumed  the  responsibility  of  the  exercise  of 
sound  judgment  and  faithful  discretion  in 
these  matters.  If  the  trustee  finds  himself 
embarrassed  In  the  application  of  these  prin- 
ciples by  the  fact  that  there  are  other  owners 
who  may  wish  to  operate  otbttwlse,  he  may, 
under  the  will,  sell  his  Interest  In  these  lands 
and  reinvest;  or,  under  the  law,  be  may  pe- 
tition for  partttLon. 

[B]  Z  We  understand  that  the  second  ques- 
tlon  relates  to  the  disposition  of  the  savings 
bonk  dividends  on  the  deposit  of  atnmpage 
fnnda.  These  divldaids  will  follow  the 
princii?al  deposit  proportionally.  The  life 
boaefldariea  are  entitled  only  to  so  much  of 
the  deposit  and  dividends  aa  would  have 
been  received  had  the  operation  been  con- 
ducted in  accordance  with  the  prindplea  laid 
down  in  tbe  answer  to  the  first  Question. 
The  remainder  of  d^KMlt  and  dividrnds 
should  be  allowed  to  aecumnlate  and  be  paid 
to  the  remainderman  upon  the  termination 
of  the  trust 

8.  When  the  operations  are  conducted  in 
accordance  with  the  principles  laid  down 
in  tlte  answer  to  the  flrst  question,  the  net 
Income  will  all  bel<aig  to  tbe  life  beneficiaries. 
It  Is  therefore  necessary  to  advise  only  as  to 
the  distribution  of  the  funds  now  on  hand. 
The  cuttings  from  which  th^  funds  were 
derived,  during  the  four  years  since  the  trust 
was  created,  amounted  to  8,758,850  feet,  as 
already  stated.  The  counsel  for  the  remain- 
derman oCFered  evidence  that  the  report  and 
estimates  of  the  expert  witness  that  the 
growth  had  been  1,124,000  feet  annually, 
or  4,406,000  feet  for  the  four  years,  were 


somewhat  too  favorable  to  tbe  life  beneficia- 
ries. But  at  the  at^ment,  counsel  stated  that 
he  was  willing  to  abide  the  re[>ort  of  that 
witness.  We  shall  therefore  assume  It  to  he 
correct.  We  disregard  the  small  growth,  as 
the  expert  did.  When  it  reach^  a  growth 
when  It  may  be  cut,  having  regard  to  good 
forestry,  the  life  benefl(darie8  may  have  tbe 
benefit  of  it  Until  then  they  are  not  oiUtied 
to  It  According  to  the  estimate,  the  four 
years'  operations  have  resulted  in  a  strip  or 
waste  of  the  remainderman's  interest  of  five- 
eighteenths  the  difference  between  8,758,855 
feet  and  4,496,000  feet  which  is  4,262,855 
feet  Tbe  stumpage  funds  now  in  the  hands 
of  the  trustee  belong,  therefore,  to  the  life 
beneficiaries  and  the  remainderman  In  the 
proportion  of  4^96,000  to  4^Q2JBBIit  respeo* 
ttvely. 

[I]  4.  The  trustee  asks  If  he  Is  to  pay  the 
wild  land  taxes,  expenses  of  scaling,  com- 
missions, and  other  expenses  connected  with 
the  wild  land  management  from  tbe  proceeds 
of  stumpage,  or  frOm  the  Income  of  the 
other  trust  property.  We  answer  that  It  Is 
InmaterlaL  It  Is  a  matter  of  bookkeeping. 
Tbe  Interest  of  the  Uf^  benefldarlea  In  the 
Income  properly  to  be  derived  from  the  tim- 
berlands  is  precisely  tbe  same  as  their  Inter^ 
est  in  the  other  Income.  The  trust  estate  Is 
a  unit  though  made  up  of  dlfCraent  items. 
Any  income  in  the  trustee's  bands  ts  avail- 
able to  pay  any  proper  expenses  of  the  trust 

6.  The  trustee  asks,  further,  from  what 
funds  expenses  shall  be  paid  If  the  land 
shall  not  be  operated  on  for  a  period?  The 
answer  to  the  previous  question  answers  this 
one. 

[7]  6.  Lastly,  the  trustee  asks  for  "such 
other  instructions  in  the  premises  as  may 
be  desirable"  This  Is  too  indefinite  to  re- 
quire an  answer. 

A  decree  will  Iw  entered  by  a  single  Justice 
in  accordance  with  this  opinion.  And  reason- 
able solicitor's  fees  and  expenses  may  then 
he  allowed  to  counsel,  to  be  paid  by  the  trus- 
tee out  of  tbe  funds  now  in  bis  hands. 

So  ordered. 
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BEAYBB  DAM  MARBLE  CO.  T.  WILLIAM 

H.  JONES  &  CO. 

(Snperior  Court  of  Delaware.  New  Gutle. 
Jan.  26. 191S0 

1.  TBIAL  (g  139*)— iHBTBUCnONB— WnOHT  OF 

Evidence. 

The  jur;  are  the  exclusive  judges  of  the 
weight  of  the  evidence,  and  in  a  civU  case  are 
boond  to  determine  the  issues  according  to  the 
weight  or  preponderance  of  the  evidence  in  favor 
of  either  part;. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  332,  333,  338-341,  365;   Dec.  Dig.  i 

2.  WOBK  AND  Labob  (S  28*>-^Tom  Dblit- 

ERED  AHD  USKD. 

Where  .plaintiff  delivered  stone  to  defendant 
without  any  special  agreement  or  contract,  and 
the  stone  was  accepted  and  used  by  defendant, 
plaintiff  is  entitled  to  recover  the  reasonable 
value  thereof. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  »  66-{>8;  Dec.  Dig.  S  29.*] 

3.  Account  Stated  (|  6*)— What  Conoti- 

TUTES. 

Where  an  account  is  rendered,  showing  a 
balance  due  from  one  person  to  anotiier,  and  the 
indebtedness  so  expressed  is  acknowledged  to 
be  due  by  the  debtor,  or  where  persons  having 
previous  transactions  agree  on  a  definite  balance 
as  due  from  one  to  the  other,  such  agreement 
will  constitute  an  "account  Btated." 

[Ed,  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  Sg  16-29 ;  Dec.  Dig.  S  6-* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Account  Stated.] 

4.  SBT-Ore  AND  ComraEBOLAW  a  6*)— "Bb- 

COOPMENT." 

"Recoupment"  is  the  right  of  a  defendant 
in  the  same  action  to  claim  damages  from  the 
plaintiff,  either  because  it  has  not  complied 
with  some  cross-obligation  of  the  contract  on 
which  it  seeks  to  recover,  or  because  it  has  vio- 
lated some  duty  which  the  law  tmpMed  in  mok* 
ing  or  performing  the  <K)ntract 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterdaim,  Cent.  Dig.  H  6,  7;   Dec.  Dig. 

Tot  other  definitions,  see  Words  and  Phrases, 
First  and  Seramd  Series,  Recoupment.] 

5.  Btidknce  (g  96*)— Recoupicbnt— BUBDBir 

OF  Pboof^Dahaqeb. 

The  burden  of  proving  matter  in  recoap- 
ment  is  on  defendant,  and  zoes  only  in  reduction 
of  claimant's  demand ;  defendant  not  being  en- 
titled to  recover  any  balance  or  excess. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gg  119-121 ;  Dec.  Dig.  g  90.*] 

6.  TbIAL  (g  140*)— CONFLICTINO  TESnilOIlT— 

Duty  to  Reconcile; 

It  is  the  duty  of  the  Jury  to  reconcile  con- 
flicting testimony,  if  possible,  and,  if  not,  to 
believe  such  evidence  as  they  deem  most  worthy 
of  tielief,  considering  the  interest,  bias,  or  preju- 
dice of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  OMaL  OeaL 
Dig.  gg  334.  335;  Dec.  Dig.  1 140.*] 

Assumplt  by  the  Beaver  Dam  Marble  Com- 
pany against  William  H.  Jones  &  Co.,  a  cor- 
poration, to  recover  the  agreed  price  for 
broken  range  stone  alleged  to  have  been  sold 
and  delivered.   Verdict  for  plaintiff. 

Argued  before  CONRAD  and  UEISBL,  JJ. 


Caleb  E.  Burctaenal  and  W.  W.  Knowle% 
both  of  Wilmington,  for  platutitr.  Philip 
Garrett,  of  Wilmington,  for  defendant. 

HEISEL,  J.  (charginK  the  jury).  Gentle- 
men of  the  jury:  The  Bearer  Dam  Marble 
Company,  a  corporation  of  the  state  of  Mary- 
land, the  plaintiff  iu  this  suit,  seeks  to  re- 
cover from  William  H.  Jones  &  Co..  a  cor- 
poration of  the  state  of  Delaware,  the  de- 
fendant, the  sum  of  f596JS2,  with  interest 
thereon  from  the  ^th  day  of  October,  1913. 

That  the  plalnlUC  and  defendant  are  cor^ 
poratlons  as  alleged  In  the  pleadings  Is  ad- 
mitted. 

The  plaintiff  contends  that  It  made  a  ver- 
bal agreement  with  William  H.  Jones  to  fur- 
nish him  with  stone  from  Its  qaarry  in  the 
state  of  Maryland,  to  be  used  in  the  constmc- 
tion  of  the  McCabe  Memortal  Chnrcti  in  tUa 
city;  that  the  stone  so  farniEAifid  was  what 
ia  known  in  the  stone  trade  as  "broken 
range  stone,"  for  whldi  the  said  Wllltam  H. 
Jones  agreed  to  pay  the  plaintiff  $2^  per 
ton,  f.  o.  b.  cars  the  qnarry ;  tliat  the  plain- 
tiff furnished  under  said  agreonent  14  car 
loads  of  said  stone,  omonnuug,  at  the  price 
agreed  npmi,  to  the  snm  of  ^,^12,  of 
whldi  amount  there  stiU  remained  doe  and 
owing  the  sum  of  9586Ji2,  vlth  intereet  from 
March  19, 1914. 

Plaintiff  further  daims  that  after  it  had 
sliipped  2  or  8  car  loads  <tf  said  stone  to  the 
said  William  H.  Jones,  the  defendant  com- 
pany, of  wliidi  the  said  William  H.  Jones 
was  an  agent,  assomed  or  adopted  the  agree- 
m&A  between  the  said  William  H.  Jones  and 
the  plaintiff,  and  tiiereby  agreed  to  receive 
and  pay  for  the  stone  ctmtracted  tot  by  the 
said  William  H.  Jones.  Plaintiff  further 
daims  that  while  the  stone  was  shipped  in 
the  name  of  William  H.  Jones,  flie  stone  was 
In  fact  received  by  and  need  by  defendant 
company.  Plaintiff  also  claims  that  btfore 
the  bringing  of  tlds  suit,  there  was  an  ac- 
count stated  between  the  plaintiff  and  de- 
fendant and  that  the  defendant  then  and 
there  promised  to  pay  the  amount  so  found 
dne  to  plaintiff. 

Resisting  these  contentions,  the  defendant 
claims  that  it  never  made  any  contract  ver- 
l>ally  or  otherwise  with  the  plaintiff  concern- 
ing the  Btone  In  question,  nor  did  it  adopt  or 
assume  the  contract  made  by  William  H. 
Jones,  as  contended  by  plaintiff. 

The  defendant  further  contends  that,  even 
should  you  believe  it  did  adopt  or  assume 
the  agreement  entered  into  by  William  H. 
Jones  with  plaintiff,  still  plaintiff  would  not 
be  entitled  to  recover,  because  the  stone  ship- 
ped by  plaintiff  was  not  broken  range  stone 
as  called  for  under  the  agreement,  but  was 
of  such  shapes  and  sizes  that  defendant  was 
obliged  to  expend  and  did  expend  $1,456  more 
for  labor  In  dressing  and  laying  the  said 
stone  than  it  would  have  expended  had  the 
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stone  been  broken  range  stone  as  specified  in 
tbe  agreement. 

Defendant  admits  that  the  amount  of  stone 
-claimed  to  have  been  shipped  by  the  plaintiff 
under  tbe  agrefement  was  shipped  by  It,  but 
claims  that  it  was  shipped  to  and  used  by 
William  H.  Jones  personally  and  not  by  the 
■defendant 

What  we  have  stated  to  you,  gaitlemen, 
are  tbe  contentions  of  the  parties.  - 

We  decline  to  Instruct  you  to  give  a  ver- 
dict In  favor  of  the  defendant,  as  prayed  for 
by  the  defendant,  because  we  Uilnk  the  evi- 
dence should  be  submitted  to  you  for  yonr 
consideration. 

[1]  Of  the  evidence  In  this  case  you  are 
the  sole  and  exclusive  judges,  and  £rom  the 
evidence  you  are  to  determine  the  ISBnes,  not 
by  the  rule  of  reasonhble  doubt  as  prevails 
In  criminal  cases,  but  according  to  the  weight 
or  preponderance  of  the  evidence  In  favor  ot 
the  plalntUf  or  the  defendant 

If  you  are  'satisGed  from  the  evidence  that 
defendant  company  had  an  agreement  with 
tbe  plaintiff  to  purchase  from  plaintiff  stone 
known  as  broken  range  stone  from  its  quarry, 
at  the  price  of  $2.55  per  ton,  f.  o.  b.  cars  the 
quarry,  whether  said  agreement  was  made 
originally  with  the  defendant  or  made  orig- 
inally with  William  H.  Jones,  and  assumed 
or  adopted  by  the  defendant  after  the  first 
few  car  loads  had  been  shipped,  and  that 
the  remaining  cars  of  stone  were  received  by 
the  defendant  and  used  by  It  and  have  not 
been  paid  for,  tlie  plaintiff  would  be  entitled 
to  recover. 

[2]  Or,  the  plaintiff  having  declared  on 
the  common  counts,  if  you  should  be  satisfied 
from  the  evidence  that  the  plaintiff  bad  no 
special  agreement  or  contract  vrtth  the  de- 
fendant, but  sbould  be  also  satisfied  from  the 
evidence  that  plaintiff  did  deliver  stone  to 
defendant,  and  the  stone  was  accepted  and 
used  by  tbe  defendant  plaintiff  would  be 
entitled  to  recover  what  such  stone  would  be 
reasonably  worth. 

[3]  .In  general  terms  where  an  account  is 
rendered  by  one  person  to  another,  showing  a 
balance  due  from  tbe  one  to  the  other,  and 
the  Indebtedness  thus  expressed  Is  acknowl- 
edged to  be  due  by  the  person  against  whom 
the  balance  appears,  or  where  parties  having 
previous  transactions  agree  upon  a  definite 
balance  as  due  from  one  to  the  other,  this 
will  constitute  an  account  stated.  So  in 
this  case  if  you  should  find  there  was  an  ac- 
count stated,  as  just  defined,  between  the 
plaintiff  and  defendant,  and  are  further  sat- 
isfied that  the  amount  thus  found  has  not 
been  paid,  plaintiff  would  be  entitled  to  re- 
cover the  amount  so  found  to  be  due. 

[4]  The  defendant  at  the  time  of  filing  its 
pleas  also  gave  notice  of  recoupment,  by 
which  it  seeks  to  recover  damages  in  reduc- 
tion or  satisfaction  of  the  plaintiff's  claim 
In  this  action.   Recoupment  is  the  right  of 


tbe  defendant  in  the  same  action  to  claim 
damages  from  tbe  plaintiff  either  because  it 
has  not  complied  with  some  cross  obligation 
of  the  contract  upon  which  It  seeks  to  re- 
cover, or  because  it  has  violated  some  duty 
which  tbe  law  imposed  in  making  or  per- 
formance of  that  contract  L'uder  notice  of 
recoupment  It  Is  competent  for  the  defendant 
to  give  evidence  of  damages,  If  any,  growing 
out  of  the  transaction  between  tbem. 

[S]  The  burden  of  proving  tbe  matter  set 
up  In  the  notice  of  recoupment  in  the  way  of 
defense  rests  upon  the  defendant.  Such  a 
defense  whenever  made  goes  only  in  reduc- 
tion of  claimant's  demand,  and  the  defendant 
cannot  recover  for  any  balance  or  excess,  if 
It  should  exceed  the  claimant's  demand. 

Whether  the  plaintiff's  claim  should  be  re- 
duced by  reason  of  any  damages  which  tbe 
defendant  alleges  It  has  sustained,  you  should 
determine  from  the  evidence  respecting  such 
damages,  considered  In  connection  with  all 
the  evidence  In  tbe  case. 

[I]  As  we  have  already  said,  the  facts  in 
the  case,  as  shown  by  tbe  witnesses,  are  for 
yonr  exclusive  determination.  Where  the 
evidence  is  conflicting  you  should  reconcile 
It  if  you  can.  If  you  caimot  reconcile  It, 
you  should  believe  the  evidence  of  those  wit- 
nesses whom  you  deem  most  worthy  of  be- 
lief, taking  Into  consideration  the  interest, 
bias  or  prejudice  the  witnesses  may  have  In 
the  case,  and  your  decision  should  be  In  fa- 
vor of  the  party  with  whom  rests  the  prepon- 
derance or  greater  weight  of  the  evidence. 

Verdict  for  plaintiff. 


DIXIE  GUANO  CO.,  Inc.,  v.  ALPHA 
PROCESS  CO. 

(Superior  Court  of  Delaware.    New  Castle. 
Jan.  26,  1916.) 

1.  Pleadinq  d  SS9*)—AinNniiEMT— Allow - 

ANCK. 

An  application  to  amend  by  withdrawing 
a  pleading  and  demurring  speciaUy  should  b« 
denied,  uulesB  tbe  court,  from  an  examination 
of  the  pleadings  sought  to  be  attajcked,  can  see 
that  the  demurrer  would  lie. 

LEd,  Note.— For  other  cssea,  see  Pleading, 
Cent  Dig.  §|  1033-1045;  Dec  Dig.  {  331>.*] 

2.  PLEAoiNa  (§  339*)— Amendments— DEUim- 
EEB—'*PLBAniHG"— "Proceeding." 

Leave  to  withdraw  a  general  demurrer  and 
file  a  spedal  one  will  not  he  granted  unless  it 
appears  that  the  apecial  demurrer  woald  proba- 
bly be  Bustained,  for  a  demurrer  is  a  "pleading" 
in  the  broadest  sense  of  that  term,  which  in- 
cludes all  of  the  proceedings  from  tbe  com- 
plaint until  the  Issue  is  joined,  and,  if  not  a 
pleading,  la  at  least  a  "proceeding." 

[Kd.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §S  1033-1045;  Dec.  Dig.  S  339.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Pleading;  Proceeding.] 

3.  Sales  (S  412*)— Action  vob  Bbeach— Pua 

— sufficienct. 

Where  tiie  declaration  in  ao  action  for 
breach  of  a  contract  of  sale,  providing  for  sua- 
pension  in  case  of  fire  or  other  unavoidable  ac- 
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ddeat  to  the  seller*!  works,  etc.,  aUegecl  that 
performance  was  not  prevented  by  fire  or  other 
oaavoidable  accidents  or  contingencies  beyond 
the  seller's  control,  a  plea  that  the  seller  was 
prevented  from  fulfilling  the  contract  by  con- 
tingencies beyond  its  control  is  insumcient, 
for  while  a  general  denial  or  traverse  of  b  ma- 
terial  averment  of  the  declaration,  in  the  very 
words  thereof,  usually  constitutes  a  good  plea, 
yet,  when  the  facts  are  peculiarly  within  de- 
fendant's knowledge,  be  should  set  them  out. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  1165;  Dec.  Dig.  S  412.*] 
4.  Plkadiho  (8  112*)— Plea— SxnmciENcr. 

Ordinarily  a  general  denial  or  traverse  of 
a  material  averment  of  the  declaration  ia  suffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CenL  Dig.  S  237;  Dec  Dig.  S  112.*] 

B.  Pleading  (J  9&*)— Plea— "DuPLicnr." 

A  plea  is  "duplicitous"  when  two  or  more 
distinct  matters  are  set  up,  each  of  which  would 
be  a  valid  answer  to  the  declaration  or  count, 
but  several  facts  eonstituting  only  one  defense 
may  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  §§  202-206;  Dec  Dig.  |  99.* 

For  other  definitloDfl.  see  Wordi  and  Phrases, 
First  and  Second  Series,  Duplicity.] 
6.  PLBADIlfO  (I  339*)  —  Ahendmbntb  —  Al- 

LOWAIICB. 

Where  plaintiff  desired  leave  to  withdraw 
its  general  and  substitute  a  special  demurrer, 
leave  should  be  granted  where  the  special  de- 
murrer  would  be  Bastained  to  two  of  Uie  three 


DBkl.  Note.— For  other  cesea.  see  Pleading, 
Cent  Dig.  H  1033-1045 ;  Dec.  Dig.  8  380.*] 

Action  by  the  Dixie  Guano  G(«npany,  In- 
corporated, against  the  Alpha  Process  Com- 
pany. On  plalntUTs  motion  to  amend  by 
witfadiawing  a  general  demnrrer  and  SDbstl- 
tating  therefor  a  special  demurrer.  Motion 
granted. 

Argued  baton  PENNEWILL^  O.  J.,  and 
HBISEL,  J. 

Harry  Emmons,  of  Wilmington,  for  plain- 
tiff. James  Z.  Boyce,  of  Wilmington,  appear- 
ing for  Sanlatmry,  Morris  &  Rodney,  for  de- 
fendant 

Action  on  the  Case  by  Dixie  Guano  Com- 
pany against  Alpha  Process  Company  to  re- 
cover under  contract  declared  upon. 

After  a  general  demurrer  had  been  filed  to 
certain  pleas  of  the  defendant,  there  was  an 
application  to  amend  by  withdrawing  the 
same  and  subatltuting  therefor  a  special  de- 
murrer. After  concluding  that  a  special  de- 
murrer would  be  sustained  as  to  two  of  the 
pleas,  the  court  permitted  the  amendment 
to  be  made. 

The  questions  presented  and  considered  ap- 
pear in  the  opinion  of  the  court 

PENNEWILL,  C.  3^  dellwing  the  opin- 
ion of  the  court: 

In  this  case  a  general  demurrer  was  filed 
to  the  defendant's  fifth,  sixth  and  seventh 
pleas.  Plaintiff  now  makes  application  for 
leave  to  amend  by  withdrawing  lila  general 
demnrrer  and  snbstltnUng  tber«Cbr  a  special 
demurrer. 


[1,2]  This  application  is  resisted  on  tite 
ground  that  the  proposed  demurrer  could  not 
be  sustained,  and  the  court,  therefore,  will 
not  permit  it  to  be  filed. 

There  Is  cited  as  authority  for  this  propo- 
sition, section  463  of  Woolley  on  Practloe. 
wherein  It  Is  said: 

"The  court,  therefore,  will  entertain  an  ap- 
plication for  leave  to  amend  by  witlidrawing  a 
pleadioff  and  demarring  specially.  When  sncb 
an  application  is  made  the  court  will  eumine 
the  pleading  sought  to  be  demurred  to  with  the 
same  care  and  particularity  as  though  it  had 
been  demurred  to  in  the  first  instance,  and  if 
the  pleading  appear  inaccurate,  indefinite  or  in- 
sufficient to  the  extent  to  warrant  the  belief 
that  a  special  demurrer  to  it  would  be  sustain- 
ed, they  will  allow  the  amendment  The  effect 
of  an  applicadon  for  leave  to  amend  by  special 
demurrer,  is  practically  as  serious  a  considera- 
tion of  the  questions  r^sed  by  the  special  de- 
murrer as  though  the  demurrer  were  re^artv 
filed  and  argument  were  being  had  upfm  it  and 
it  usually  follows  that  if  the  court  should  think 
that  the  case  is  one  where  the  amendment 
should  be  allowed,  they  are  apt  to  sustain  the 
demurrer  upon  the  same  reasoning." 

The  case  of  MacFarlane  t.  Garrett  &  Barr. 
3  PennewiU,  36,  49  Atl.  175,  Is  dted  in  sup- 
port of  this  rule  of  practice,  in  which  case 
the  majority  of  the  court  held  that  under  the 
law  governing  amendments  a  defendant 
might  be  permitted,  after  issue  joined,  to 
withdraw  hla  pleading  and  file  a  special  de- 
murrer if  it  "appears  to  be  proper  and  neces- 
sary to  secure  accurate  and  definite  aUega- 
tlooa  as  to  the  nature  and  character  of  the 
plaintiefs  cause  of  action,  without  which  Uie 
defendant  would  be  embarrassed  in  his  plead- 
ing and  in  his  preparation  for  trial." 

In  that  case  the  application  was  for  leave 
to  withdraw  pleas  and  file  a  special  demur- 
rer to  the  plaintifTs  declaration,  and  we  can 
see  no  reason  why  the  same  rule  should  not 
apply  to  an  application  for  leave  to  with- 
draw a  general  demnrrer  and  file  a  special 
demurrer  to  one  or  more  of  the  def^dant's 
pleas.  The  same  reasoning  would  an^y,  and 
Woolley  in  the  quotation  made  above  states 
the  rule  as  applicable  to  any  pleadingk.  If  a 
demurrer  should  be  considered  technically 
not  a  "pleading,"  it  is  certainly  a  "proceed- 
ing" in  the  cause  and  governed  by  the  same 
rules  in  respect  to  amendments  as  a  pleading. 

"In  the  broadeat  sense  of  the  term  tite  plead- 
ings include  all  the  proceedings  from  the  coia- 
plaint  until  issue  joined ;  and  the  term  has, 
therefore,  been  hdd  to  include  demurrers."  31 
Cyc  46. 

The  rule  stated  by  Woolley  was  Intended 
to  prevoit  the  filing  of  special  demurrers  for 
dilatory  or  vexatious  purposes,  thereby  de 
laying  the  trial  of  causes.  Amendmenta  can 
be  had  only  upon  application  to  the  court, 
and  upon  such  application  the  court  may 
prevent  a  delay  in  the  trial  by  refm^iDg  the 
application  unless  the  demurrer  would  be 
sustained  after  argument  While  It  may 
seem  Illogical  to  pass  upon  a  demurrer  be- 
fore it  is  filed,  we  are  convinced  that  the 
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trial  of  causes  may  be  expedited  by  adherlns 
to  tbe  role  mentioned. 

[3, 4]  Argument  upon  the  proposed  demur^ 
rer  having  been  heard,  it  is  the  duty  of  the 
court  to  consider  and  decide  whether  the 
proposed  demurrer  would  be  sustained  if 
filed. 

In  order  to  understand  and  para  upon  the 
pleas  objected  to  It  Is  necessary  to  caa- 
sider  the  contrad;  sued  upon  and  set  out  in 
plalntlffl*s  dedaratlon. 

One  of  the  m^terial  terms  was  the  fbllow- 
ing: 

"Thlt  bontract  was  subject  to  saspensioD  in 
case  of  fire  or  other  unavoidable  accidenta  to 
the  seUer'B  works,  strikes,  action  of  health 
boards  or  other  contingencies  be;ond  the  sell- 
er's control." 

One  of  the  pliiintlff 's  specific  averm^ta  In 
his  declaration,  is  that  the  defendant  was 
"not  prevented  from  fulfilling  and  perform- 
ing tbe  same  (contract),  by  fire  or  other  un- 
avoidable &iCd4ent8  to  Its  works,  or  by 
strikes  or  by  action  of  health  boards,  or 
other  contingencies  beyond  Its  control,  etc." 
The  defendant  by  its  fifth  plea  says: 
"^niat  It  mm  prevented  from  fulfilling  and 
performing  the  contract  in  said  declaration  men- 
tioned by  contingencies  beyond  its  control." 

The  court  are  of  the  opinion  that  this  plea 
is  Insufficient,  and  the  demurrer,  if  filed, 
would  to  that  extent  be  sustained. 

It  Is  a  general  rule  of  pleading  that  the 
essential  facts  of  a  cause  of  action  or  de- 
fense should  be  clearly  and  unambiguously 
alleged,  and  with  as  much  particularity  as 
the  nature  of  the  thing  will  reasonaby  admit 
They  should  be  alleged  In  such  a  way  as  to 
be  understood  by  the  opposite  party  and  the 
court. 

The  court  In  the  case  in  3  Pennewlll,  36, 
40  Atl.  175,  above  referred  to,  said  the  spe- 
cial demurrer  could  be  filed,  "If  it  appears  to 
be  proper  and  necessary  to  secure  accurate 
and  definite  allegations  as  to  the  nature  and 
character  of  the  plaintiff's  cause  of  action, 
without  which  the  defendant  would  be  em- 
barrassed In  his  pleading  and  in  his  prep- 
aration for  trial." 

The  bare-  and  general  averment  in  defend- 
ant's &tth  plea,  that  it  was  prevented  from 
fulfilling  and  performing  the  contract  by 
contingencies  beyond  its  control  does  not  con- 
vey any  adequate  conception  of  the  facts 
couBtltutlng  his  defense.  He  should  set  out 
the  contingencies  upon  which  he  relies  as 
fully  as  the  circumstances  vrill  reasonably  ad- 
mit 

The  defendant  contends  that  a  general  de- 
nial or  traverse  of  a  material  averment  in 
tbe  plaintiffs  declaration.  In  the  very  words 
of  the  count,  constitutes  a  good  plea,  and  its 
scope  need  be  no  greater  than  plaintiff's  aver- 
ment 

This  Is  undoubtedly  true  as  a  general  prop- 
osition, but  there  Is  at  least  this  exception, 
viz. :  when  the  facts  are  peculiarly  and  whol- 


ly within  the  knowledge  of  the  defendant  he 
should  set  lliem  out  with  greater  particu- 
larity. 

The  defendants  sixUi  i^ea  contains  the 
same  general  denial  as  tile  fifth,  and  would 
likewise  he  held  insuffldeut 

[i]  The  seventh  plea  of  the  defendant  is 
objected  to  on  the  ground  of  duplicity,  but 
the  court  are  of  the  opinion  it  is  not  open 
to  that  objection. 

A  plea  is  bad  for  duplid^  when  two  or 
more  distinct  matters  are  pleaded  in  the  same 
plea,  either  of  iiiiich  would  be  a  valid  an- 
swer to  the  declaration  or  count  But  de- 
fendant may  plead  several  facts  in  one  plea 
If  they  together  omsUtute  one  entire  de- 
fense. Such  is  the  character  of  the  plea  in 
question,  and  the  demurrer  as  to  the  same 
would  not  be  soatained. 

[I]  Inasmuch  u  the  special  demuFKr 
sought  to  he  filed  would  be  sustained  as  to 
two  pleas  and  not  sustained  as  to  another, 
the  court  are  of  the  opinion  that  the  plain- 
tiff's application  must  be  granted.  When 
the  special  demurrer  Is  filed  an  order  will  be 
made  in  conformity  with  this  opinion. 


McOOWAN  T.  WILMINGTON  ft  P.  TBAC- 

TION  CO.    (No.  22.) 

(Superior  Court  of  Delaware.     New  Castle. 
Dee.  11,  1914.) 

1.  Mbouobnck  (S  121*}— Res  Ipsa.  Loquitub. 
The  fact  of  an  accident  by  which  injuries 

are  sustained  does  not  In  itself,  if  not  within 
the  control  of  defendant,  or  its  servants  charged 
with  causing  tbe  accident  show  that  the  Injunes 
were  caused  by  negligence. 

[Bd.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  SS  217-220,  224-228,  271;  Dec  Dig. 

2.  NlGLXOIKCE  ({  63*)— URATOIDABtB  AOCI- 

DBNT8. 

There  can  be  no  recovery  for  a  personal  in- 
jury caused  by  unavoidable  accident 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §fi  80,  81 ;  Dec.  Dig.  |  63.*] 

8.  NxauaBNCK  d  121*)— Hvxobncb— Bubdbn 

OF  Pboof— Pbesumptionb. 

Negligence  is  not  presomed  and  must  be 
proved,  and  the  burden  (A  proof  rests  on  the  par- 
ty alleging  it 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S§  217-220,  224-228,  271;  Dec.  Dig. 
f  121.*] 

4.  Stbket  Bazlboads  ({  112*)— Collisions-^ 
Negligence — Contbibutosy  Neqlioencb. 

That  a  traveler  was  injured  in  a  collision 
with  a  street  car  does  not  alone  raise  presump- 
tion of  negligence  of  tbe  street  railway  com- 
pany or  contributory  negligence  of  the  traveler. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
ro^s,  Gent.  Dig.  »  227,  228;   Dec  Dig.  | 

5.  Street  Railboadb  d  03*)— OoiusiOiTB— 
Negligence, 

Negligence  of  a  motorman  in  operating 
a  car  colliding  with  a  traveler  is  the  negligence 
of  the  street  railway  company. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads,  Cent  Dig.  SS  195-200;  Dec.  Dig.  S  93.*] 
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6.  NEOLiGBifci   a  !•)— What   is  "Xeoli- 

OENCE." 

Negligence  is  the  failnre  to  observe,  for  the 
protection  of  another,  that  degree  of  c&re,  pru- 
dence, and  vigilance  which  the  circunistancea 
justly  demand,  whereby  such  person  suffers  an 
injury,  and  the  degree  of  care  required  differs 
in  different  cases. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  i  1 ;  Dec,  Dig.  1.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  NeRligcnce.] 

7.  Stseet  Railboads  (IS  101,  102*)— Coixi- 

SlO^a— NxaUOBNCB— COKTBXBVTOBT  Negu- 
OBNCE. 

Where  the  negligence  of  a  traveler  struck 
1^  a  ear  contributed  to  the  accident  and  was 
the  proximate  cause  tiiereoE,  he  could  not  re- 
cover; and  if  there  was  mutual  negligence,  and 
the  negligence  of  each  was  operative  at  the 
time      the  collision,  there  could  he  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Kail- 
roads,  Cent.  Dig.  §}  186,  194,  200,  203 ;  Dec 
DigTll  101,  102.*] 

8.  Street  Railroads  (§§  81,  OS*)— tTsB  or 
Streets— Care  Requibeo. 

A  motonnan  in  charge  of  a  street  car  and 
a  traveler  on  the  street  must  exercise  such  rea- 
sonable caution  as  an  ordinarily  careful  and 
prudent  person  would  exercise  under  like  cii^ 
comstancea  to  prevent  accidents ;  the  motorman 
being  required  to  exercise  such  care  to  avoid  in- 
flicting injury  on  the  trav^er,  and  the  traveler 
being  required  to  exerdae  such  care  to  avoid 
heing  injured. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roada.  Cent.  Dig.  S§  1T2-177,  204-208;  Dec 
Dig.  18  81,  08.*] 

9.  Street  Railroads  (J  81*)— Operation  or 
Cabs — Care  Required. 

A  motorman  in  charge  of  a  street  car  must 
have  it  under  reasonable  control,  and  must  be 
on  the  lookout  for  travelers,  so  that  they,  while 
in  the  exercise  of  due  care,  will  not  be  injured. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  is  172-177;  Dec  Dig.  {  81.*] 

10.  Stbbki  Railroads  ({  103*)— Injuries  to 

TRAVELEB»— LlABILITT. 

Where  a  traveler  negligently  drove  on  street 
car  tracks,  but  the  motorman  saw,  or  by  the 
reasonable  use  of  bis  sight  could  have  seen,  the 
traveler  in  time  to  stop  the  car  before  strUclng 
him,  the  failure  to  do  so  was  actionable  negli- 
gence ;  but,  if  the  traveler  moved  from  a  posi- 
tion of  safety  to  a  position  of  danger  on  the 
tracks  so  suddenly  as  to  make  it  impossible  for 
the  motorman  to  stop  the  car  before  colliding 
with  him,  there  could  be  no  recorery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  210;  Dec.  Dig.  S  103.*] 

11.  Street  Railboads  (S  93*)— Injuries  to 
Travelers— Liability. 

Where  a  motorman,  after  seeing  a  traveler 
on  the  track,  or  by  the  exercise  of  reaRonable 
care  could  have  seen  him  In  a  position  of  danger, 
did  everything  that  a  reasonably  careful  and 
prudent  perEon  would  do  under  like  circum- 
stances to  prevent  accidents,  there  could  be  no 
liability  for  injaiies  in  a  collision. 

[Ed.  Note. — For  oQier  cases,  see  Street  Rail- 
roads, Cent  Dig.  SS  195-200:  Dec.  Dig.  |  93.*] 

12.  Street  Railroads  (S  118*)— Collisions— 

COPJTRIBUTOBT    NeGLIOBNCB  —  VOLUNTABT 

Intoxication. 

The  voluntary  intoxication  of  a  person 
stmck  by  a  street  ear  may  be  considered  In  de- 
termining whether  be  exercised  reasonable  care 
for  his  safety. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  SS  220-238;  Dec.  Dig.  S  113.*] 


13.  Btidencx  <i  686*)— Fosram  and  Neoa- 
ute  Etidenob— WnoBT. 

Poritire  or  direct  testimony  is  of  greater 
value  than  negative  testimony;  bat  the  jury, 
in  weighing  all  the  t«timony,  most  ctmudtt 
negative  testimony. 

[  Ed.  Note. — For  other  cases,  see  Evidence 
Cent  Dig.  g§  2432-2435;  Dec.  Dig.  S  588.*] 

14.  Tbial  (8  ISO*)— Weight  or  Btidbnoe— 

Question  fob  Jubt. 

The  jury  are  the  exclnsive  judges  of  the 
weight  of  the  testimony ;  sod,  where  testimony 
is  conflicting,  they  must  reconcile  it,  if  tbey 
can,  and,  it  not,  tiiey  must  give  credit  to  those 
witnesses  who  apiiear  to  be  'most  entitled  to 
credit,  considering  their  opportunities  for  seeing, 
observing,  and  knowing  the  things  testified  to, 
and  their  apparent  fairness  and  intelligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8S  332,  333,  33&-341,  365;  Dec  Dig.  | 
130.*] 

15.  Dahaoes  {$  05*)— Pbbsonal  Injuries-- 
Measure  or  Dauaoes. 

The  jury,  in  awarding  damages  for  a  per- 
sonal injury,  should  award  to  plaintiff  such 
sum  as  will  reasonably  compensate  him  for  his 
injuries,  taking  into  consideration  bis  pain  and 
suffering  in  the  past,  and  such  as  may  come  to 
him  in  the  future,  his  loss  of  time,  expenses  for 
medicines  and  medical  attendance,  and  for  per- 
manent injuries  snatained  by  reason  of  the  acci- 
dent complained  of. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  SS  222-229 ;  Dec^.  }  0B.*1 

Action  by  Jesse  McGowan  against  the  Wil- 
mington &  Philadelphia  Traction  Company. 
Verdict  for  defendant. 

Argued  before  BOXCE  and  RIGS,  JJ. 

Leonard  E.  Wales,  of  Wilmington,  and 
Albert  Dutton  MacDade,  of  Chester,  Pa.,  for 
plaintiff.  Andrew  0.  Qnj,  of  Wilmington, 
for  defendant. 

Action  on  the  case  to  recover  damages  for 
personal  injuriea  to  plaintltr  and  for  injuries 
to  his  horse  and  wagon  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant 

company. 

Plaintiff  testified  that  as  he  was  descend- 
ing the  hill  on  his  way  home  from  Wilming- 
ton to  Chester,  In  the  nighttime,  at  Glaymont, 
he  saw  an  automobile  approaching  In  front 
of  him,  and  be  was  obliged  to  tarn  out  upon 
the  tracks  of  the  defendant  company.  In 
doing  so  he  looked  around  and  neither  saw 
nor  heard  a  car  coming.  He  said  he  was 
driving  npon  and  along  the  dirt  road  next 
to  the  tracks  and  not  upon  the  stone  road  at 
his  right 

The  motorman  testified  that  he  sounded  his 
gong  at  the  top  and  on  going  down  the  hill; 
that  It  was  a  darit,  foggy  night  and  he  could 
only  see  15  or  20  feet  ahead  of  him;  that 
when  he  saw  the  team,  the  buggy  was  on  tho 
tracks  with  the  horse  across  the  tracks  ap- 
parently eating  grass,  and  the  plaintiff  was 
sitting  in  his  buggy  apparently  asleep.  Be 
smelled  liquor  upon  the  plaintiff  after  the 
accident,  and  thought  he  was  Intoxicated: 
that  he  was  looking  out  ahead  and  did  all 
he  could  to  avoid  the  acddent  after  seeing 
the  team  on  the  tracks. 
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The  driver  of  the  automobile  said  be  was 
drlviDg  on  the  stone  road  as  he  approached 
the  place  of  the  accident;  that  he  saw  the 
team  upon  the  tracks,  and  the  light  on  the 
car  near  hj;  that  he  hollowed  to  the  motor- 
man  and  stopped  his  engine,  believing  that  an 
accident  was  likely  to  occur. 

There  was  some  proof  of  excessive  speed 
of  the  trolley  car  about  the  point  of  the  ac- 
cident 

BOTCE,  J.  (charging  the  Jury).  Gentlemen 
of  the  Jury:  This  is  an  action  brought  by 
Jesse  McGowan  against  the  Wilmington  & 
Philadelphia  Traction  Company,  to  recover 
damages  for  personal  Injuries  to  himself 
and  for  Injuries  to  his  horse  and  wagon  al- 
leged to  have  been  occasioned  by  the  negli- 
gence of  the  defendant  company. 

The  plaintiff  alleges  that  the  defendant 
company  was  operating  one  of  its  cars  at  or 
about  the  time  of  the  accident  on  its  tracks 
laid  on  the  Philadelphia  Torni^ke  near  Clay- 
mont,  in  this  county,  on  the  8th  of  Novem- 
ber, 1913,  between  11  and  half  past  11  in  the 
nighttime.  The  plaintiff  charges  that  de- 
fendant company  at  the  time  and  place  men- 
tioned was  running  its  car  at  a  dangerous 
rate  of  speed  without  warning  by  bell  or 
whistle;  that  the  car  was  in  charge  of  an 
Incompetent  motorman  not  in  the  eierdse  of 
due  and  reasonable  care;  that  shortly  before 
the  accident  the  plaintiff  was  compelled  to 
drive  upon  the  tracks  of  the  defendant  com- 
pany, being  in  the  exercise  of  due  care  and 
caution  to  see  that  no  car  was  coming  back 
of  him  to  avoid  a  collision  with  an  approach- 
ing automobile,  and  that  while  driving  upon 
the  tracks  of  the  defendant  company  for  a 
distance  of  about  a  hundred  feet,  a  car  of 
the  defendant  company,  without  warning 
came  upon  him  from  the  rear  and  collided 
with  his  wagon,  causing  the  injuries  com- 
plained of. 

The  defendant  claims  that  it  was  not  guil- 
ty of  any  negligence  as  it  approached  the 
wagon  upon  its  tracks,  or  at  the  time  of  the 
accident;  that  due  and  timely  warning  was 
given  as  the  car  was  descending  the  hill  at 
the  point  of  tbe  accident  by  ringing  its  bell; 
that  the  motorman  was  competent  and  that 
he  exercised  doe  and  proper  care  to  avoid  the 
collision,  and  that  the  collision  was  caused 
by  the  negligence  of  the  plaintiff  In  having 
his  open  wagon  in  which  he  was  sitting 
standing  upon  the  tracks  on  a  dark,  foggy 
night ;  that  the  motorman  had  his  car  under 
reasonable  control  and  did  everything  he 
could  reasonably  do  in  view  of  the  foggy  con- 
dition of  the  weather  to  prevent  the  accident 
as  soon  as  he  saw,  or  by  the  exercise  of  rea- 
sonable ciire  covid  have  seen,  tbe  team  upon 
the  tracks. 

It  is  admitted  that  the  defendant  was  law- 
fully operating  the  car  in  Question  at  the 
time  and  place  of  the  accident,  and  also  that 
the  Philadelphia  Pike  Is  a  public  highway 
In  this  county. 


[1-4]  The  fact  of  an  accident  by  which  in- 
juries are  sustained,  does  not,  in  itself,  if  not 
within  the  control  of  the  defendant,  or  its 
servants  charged  with  causing  the  accident, 
establish  the  fact  that  such  injuries  were 
caused  by  negligence.  There  can  be  no  re- 
covery for  an  unavoidable  accident  or  an 
accident  not  occasioned  by  negligence.  The 
action  Is  based  upon  a  charge  of  negligence 
of  the  defendant  company.  If  the  damages 
for  the  recovery  of  which  this  suit  was 
brought  was  not  the  result  of  the  negligence 
of  the  defendant  company,  the  plaintiff  can- 
not recover.  Whether  negligence  exists  in 
a  particular  case,  and  whose,  when  submitted 
to  a  Jury,  is  a  question  of  fact  to  be  deter- 
mined by  the  Jury  from  the  evidence.  Negli- 
gence is  never  presumed.  It  must  be  proved ; 
and  the  burden  of  proving  negligence  to  the 
satisfaction  of  the  Jury,  by  a  preponderance 
of  the  evidence,  rests  upon  the  party  alleg- 
ing it  There  is  no  presumption  of  negli- 
gence, either  on  the  part  of  the  plaintiff  or 
on  the  part  of  the  defendant  company,  from 
the  mere  fact  that  the  injuries  complained 
of  resulted  from  tbe  colUalou  between  the 
car  and  the  team. 

[5,1]  Negligence,  If  any,  on  the  part  of 
the  motorman  in  charge  of  the  car,  in  ques- 
tion, would  be  the  negligence  of  the  defend- 
ant company.  Negligence  Is  defined  to  be 
the  failure  to  observe  for  the  protettlon  of 
the  interests  of  another,  that  degree  of  care, 
prudence  and  vigilance  which  the  circum- 
stances Jqatly  demand,  whereby  such  other 
person  suffers  Injury. 

[7]  Applying  these  principles  of  the  law  as 
to  what  constitutes  negligence  to  the  facts 
in  this  case,  you  are  to  determine  whether 
the  plaintiff  and  the  defendant  were,  at  or 
about  the  time  of  the  accident,  in  the  exer- 
cise of  due  care  and  caution,  such  as  a  reason- 
ably prudent  person  would  have  exercised 
under  similar  circumstances,  and  if  either 
did  not  exercise  such  care  and  caution,  you 
are  to  determine  from  the  evidence  whether 
the  injuries  complained  of  were  caused  by 
the  negligence  of  the  defendant  company, 
and  If  60,  whether  the  negllgenoe  was  the 
proximate  cause  of  the  accident.  If  the  neg- 
ligence of  the  plaintiff  contributed  to  the  ac- 
cident and  was  the,  proximate  cause  thereof, 
he  cannot  have  a  recovery.  If  there  was 
mutual  negligence,  and  the  negligence  of  each 
was  operative  at  the  time  of  the  accident 
there  can  be  no  recovery,  for  the  law  will  not 
attempt  to  measure  the  proportion  of  blame 
or  negligence  to  be  attributed  to  each  party. 
If  the  injuries  complained  of  were  occasioned 
by  the  neglfeence  of  the  defendant  company, 
and  without  contributory  negligence  on  the 
part  ot  the  plaintiff  entering  into  and  con- 
tributing to  the  injuries  complained  of,  the 
plaintiff  wUl  be  entitled  to  a  recovery. 

[8]  We  will  not  attempt  to  specify  the  pre-, 
dee  acts  of  precaution  which  are  necessary 
to  be  done  or  omitted  bj  one  In  tbe  manage- 
ment of  an  electzic  car,  or     one  In  Uie  man- 
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Qgement  ot  a  wagon,  on  a  public  highway 
whereon  car  tracks  are  laid.  Such  acts  must 
depend  upon  the  circumstances  of  each  case, 
and  the  degree  of  care  required  differs  In 
difterent  cases.  The  general  rule  Is  that  the 
person  In  the  management  of  the  car  and 
the  person  In  the  management  of  the  wagon 
are  ttound  to  the  reasonable  use  of  their  sight 
and  bearing  for  the  prevention  of  accident, 
and  to  the  exercise  of  such  reasonable  cau- 
tion as  an  ordinarily  careful  and  prudent 
person  would  exercise  under  lite  circum- 
stances. What  Is  due  and  proper  care  de- 
pends upon  the  facts  of  each  case.  Both  the 
defendant  company  and  the  plaintiff  were 
required  to  use  such  reasonable  care  as  the 
circumstances  demanded,  the  one  being  re- 
quired to  exercise  such  care  In  order  to  avoid 
Inflicting  injury,  and  the  other  to  avoid  being 
Injured. 

[t]  The  Bervants  In  charge  of  a  car  should 
have  it  under  reasonable  control  and  be  on 
the  lookout  for  travelers  upon  the  highway, 
that  they  being  In  the  exercise  of  due  care 
may  not  be  injured. 

[10]  If  the  plaintiff  negligently  drove  up- 
on the  tracks  and  was  standing  there  at  the 
time  of  the  accident,  yet  If  the  motorman 
saw,  or  by  Uie  reasonable  nse  of  his  sight 
could  have  seen,  the  plaintiff  so  standing,  in 
time  to  stop  the  car  and  before  the  accident, 
it  was  his  duty  to  do  bo,  and  If  he  failed  to 
do  so  the  company  would  be  liable.  If  how- 
ever, tiie  plaintiff  moved  from  a  position  of 
safety,  or  it  may  be  of  danger,  because  of 
the  approach  of  an  aatomoblle,  to  a  position 
of  danger  npcm  the  tracks  of  the  defendant 
company  on  which  the  car  was  running,  so 
suddenly  as  to  make  it  impossible  for  the 
motorman  to  stop  the  car  before  the  colli- 
sion, the  plaintiff  cannot  have  a  recovery 
for  the  resulting  Injury  to  him  and  his  prop- 
erty. 

[11]  So  if  the  motorman  after  he  saw,  or 
by  the  exercise  of  reasonable  care  could 
have  seen  the  plaintiff  in  a  position  of  dan- 
ger, did  everytiilng  that  a  reasonably  care- 
ful and  prudent  man  would  do  under  like 
circumstances  to  prevent  the  accident,  the 
defendant  would  not  be  liable.  If  you  should 
find  that  the  motorman  In  charge  of  the 
car  did  see,  or  by  the  exercise  of  due  care 
could  have  seen,  the  plaintiff  on  the  tracks 
in  time  to  have  stopped  the  car,  and  thus 
have  prevented  the  accident,  the  defendant 
would  be  liable. 

[1 2]  The  voluntary  intoxication  of  the  per- 
son  Injured  may  be  considered  by  the  Jury 
in  determining  whether  such  person,  at  the 
time  of  the  accident,  was  taking  such  care 
of  his  safety  as  will  be  required  by  a  rea- 
B<mably  prudent  man  under  the  drcum- 
Btancea. 

To  consider  this  question  at  all,  you 
should  be  satisfied  from  the  evidence  that  at 
the  time  of  the  accident  the  plaintiff  was  In- 


toxicated, and  that  by  reason  of  such  Intoxi- 
cation he  failed  to  take  such  reasonable 
care  of  his  safety  as  the  drcumstances  re- 
quired. Belnel  v.  By.  Ga,  6  Pennewill,  42&, 
431,  67  Ati;  173. 

[13, 14]  It  is  a  mle  of  law  that  positive  or 
direct  testimony  Is  of  greater  valne  than 
mere  negative  testimony.  But  you  are  to 
consider  such  testimony  In  connection  with 
all  the  other  evidence  In  the  case.  Yon  are 
the  exclusive  Judges  of  the  weight  and  value 
of  the  testimony.  Where  the  testimony  Is 
conflicting  you  ebould  reconcile  It  If  yon 
can,  and  if  you  cannot,  you  should  clve 
credit  to  the  testtmony  of  those  witnesses 
who  under  all  the  drcumstances  appear  to 
be  most  enUtied  to  credit,  taking  into  con- 
sideration the  opportunities  and  advantages 
of  each  for  seeing,  observing  and  knowing 
the  things  of  which  they  testify,  as  well  as 
their  apparent  fftlmess,  intelligence  and  oth- 
er elements  which  may  fialrly  indicate  the 
tmthfulness  and  accuracy  of  each. 

[16]  Your  verdict  should  be  for  that  party 
in  whose  favor  la  the  preponderance  or 
greater  weight  Of  the  testimony.  If  you 
should  find  for  tlie  plaintiff,  your  verdict 
should  be  for  such  a  sum  as  will  reasonably 
compensate  him  for  bis  personal  Injuries, 
taking  Into  consideration  his  pain  and  suf- 
fering in  the  past  and  such  as  may  come  to 
him  In  the  future,  if  any,  bis  loss  of  time, 
his  expenses  for  medldne  and  medical  at- 
tendance, and  for  any  permanent  injuries,  if 
any,  which  he  may  have  sustained  by  rea- ' 
son  of  the  accident,  and  also  such  further 
sum  as  will  compensate  him  for  the  loss  of 
his  horse  and  wagon,  which  Is  admitted  to 
be  worth  $300. 

In  conclusion,  if  you  should  believe  from 
the  evidence  that  the  defendant  Is  not  guilty 
of  the  act  of  negligence  as  charged  by  the 
plaintiff  In  his  declaration,  your  verdict 
should  be  for  the  defendant. 

Verdict  for  defendant. 


BOBEN  DBOP  F0B6ING  CO.  T.  TTiaON 
MFG.  &  DBOP  FORGING  CO. 
(No.  4748.) 

(Supreme  Court  of  Bhode  Island.    Vtb.  IT, 
1»16J 

1.  GoBPoBATioifS  (i  S9S*)  —  OFruass— Au- 

THOBITT. 

The  treasurer  or  secretary  of  a  bniineai 

corporation  has  no  authority  by  virtue  at  tlw 
office  to  bind  the  corporation,  unless  intnisted 
with  the  general  management,  or  with  the  rnin* 
agement  of  a  particular  part  of  the  business. 

[Ed.  Note.— For  other  cases,  see  Corpora tioas. 
Cent.  Dig.  SS  1592-1584;  Dec.  Dig.  {  a&8.«] 

2.  CoBPoaAixoKS  406*)— OnioKRB— Auraoi- 

ITT. 

The  general  superintendent  of  a  corpora- 
tion, which  has  ordered  the  manufacture  by  aif 
other  of  wrenches,  on  a  satisfactory  sampln  be- 


•For  other  cam  Ms  ume  topio  and  bmUOd  NUMBER  in  Dec.  Dt*.  &  Am.  Dls.  Key-No.  SoriOB  *  Rap'r 


Digitized  by 


Google 


K.  L)      ROKEN  DROP  FORGINO  00.  T.  UKION  MFG.  A  DROP  PORGrtTG  00.  1019 


ing  submitted  and  accepted,  haa  antbority  to  ac- 
cept a  sample  and  bind  tbe  corporation  tbereby. 

[Ed.  Note.— For  otber  cases,  see  CorporationB, 
Cent.  Dig.  §8  1611-1614;  Dec.  Dig.  §  406.*1 

8.  Evidence  (5  450*)— Pabol  Evidenck— Am- 
Biouous  Co NTB ACT— Commission. 

An  agreement  between  plaintiS  corporation 
and  defendant  corporation,  which  recites  that 
in  consideration  of  the  payment  of  a  specified 
sum  by  defendant  to  plaintiff  all  claims  of  plain- 
tiff against  defendant  shall  be  canceled.  It  being 
understood  that  the  agreement  does  not  "affect 
any  contract  •  •  •  covering  commissions  to 
be  paid  for  work  yet  to  be  performed,"  is  am- 
biguous as  to  tbe  meaning  of  the  word  "com- 
missions," and  parol  evidence  is  admissible  to 
explain  its  meaning. 

[Ei.  Note— For  other  cases,  see  BTldene^, 
C«it^  Dig.  If  2066-2082,  20Sft;   Dec.  Dig.  1 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  WlUard  B.  Tan- 
ner, Presiding  Justlca 

Action  by  the  Roren  Drop  Forging  Com- 
pany against  tbe  Union  Manufiwtarliw  & 
Drop  Forging  Company.  There  was  a  ver- 
dict granting  relief  to  plalntUI,  and  both 
parties  bring  exceptions.  Oveimled.  and 
cause  remitted  for  Judgment  for  plaintiff. 

Basse tt  &  Raymond,  of  Providence  (Russell 
W.  Richmond,  of  Providence,  of  counsel) ,  for 
plalnCUr.  TiUinghast  &  Collins,  James  C. 
Collins,  and  Harold  B.  Tanner,  all  of  Provi- 
dence for  defendant. 

JOHNSON,  0.  J.  This  is  an  action  on  the 
case  brought  by  the  Roren  Drop  Forging 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Rliode  Island,  against  the 
Union  Manufacturing  &  Drop  Forging  Com- 
pany, a  corporation  organized  nnder  the  laws 
of  tlie  state  of  Massachusetts  and  doing  busi- 
ness in  the  town  of  East  Providence,  in  the 
county  of  Providence,  for  breach  of  a  con- 
tract to  fill  an  order  for  certain  tools,  which 
said  order  was  secured  by  tbe  plaintlft  and 
transferred  to  the  defendant  upon  an  agree- 
ment by  said  defendant  to  fill  tbe  same.  The 
contract  and  the  breach  thereof  are  set  out 
in  the  plalntlfC's  second  amended  declara- 
tion. By  stipnIatioQ  of  the  parties  all  plead- 
ings In  the  case  except  the  second  amended 
declaration  and  a  plea  of  the  general  Issue 
were  disregarded,  and  it  was  agreed  that 
under  such  plea  all  defenses,  whether  or  not 
such  as  but  for  this  stipulation  would  be 
required  to  be  specially  pleaded,  and  all  re- 
plies thereto,  might  be  \ised  and  given  in 
evidence  at  the  trial.  Tbe  defense  of  the 
action  was  assumed  by  the  Standard  Wrench 
&  Tool  Company,  as  purchasers  of  the  bank- 
rupt estate  of  the  first  defendant,  and  the  de- 
fendant William  B.  Greenough,  as  trustee  in 
bankruptcy  for  the  Standard  Wrench  &  Tool 
Company,  has  intervened  by  leave  of  court. 
Jury  trial  was  waived  and  tbe  cause  was 
heard  by  the  presiding  Justice  of  the  superior 
court,  who  rendered  a  decision  for  the  plain- 
tiff for  ¥2,200  and  Interest    Both  parties 


duly  excepted,  and  the  cause  is  before  this 
court  upon  the  bills  of  exceptions  of  both 
plaintiff  and  defendant 

From  the  evidence  it  appears  that  the 
plaintiff  corporation  on  April  7,  1910,  receiv- 
ed an  order  from  Rogers,  Printz  &  Co.  of 
Warren,  Pa.,  for  wrenches  of  the  value  of 
$60,000.  As  tbe  plant  of  the  plaintiff  was  at 
Uiat  date  under  contract  of  sale  to  the  Un- 
ion Manufacturing  &  Drop  Forging  Company, 
the  plaintiff  transferred  the  order  to  the  lat- 
ter, wUdi  agreed  to  invoice  manufactured 
wrenchea  to  said  Rogers,  Printz  &  Co.,  at  tbe 
scale  of  inlceB  stipulated  in  said  order,  and 
to  per  to  said  Boren  Drop  Fo^li^  Oompany 
the  difference  between  said  prices  and  those 
at  which  sold  Union  Mannfactorlng  ft  Dnv 
Forging  Company  were  to  manufacture  tbe 
same,  payments  due  to  be  made  In  periods 
not  exceeding  30  days.  Two  typra  of  wrencb- 
es  were  iu(duded  In  the  order,  viz.,  bolt 
wrenches,  of  tbe  value  of  $20,600,  for  whlcb 
part  of  Qie  order  tbe  payments  to  be  made 
by  said  UdIcmi  Manufacturing  ft  Drop  Forg- 
ing Company  amounted  to  $2,200,  and  p^e 
wrenches,  of  the  valne  of  $30,400,  for  which 
part  of  the  order  tbe  payments  to  be  bo  made 
amounted  to  $4,600.  It  was,  bowarer,  stipu- 
lated in  said  order  that  tbe  pipe  wrencbeB 
were  not  to  be  made  until  a  satisfactory 
sample  had  bem  sobmitted  and  accepted  by 
Rogers,  Prints  ft  Ca  'Sb»  defendant  did  not 
fill  said  order. 

The  existence  of  tbls  contract  and  tbe 
terms  of  this  transfer  are  not  disputed.  The 
defendant,  however,  produced  an  agreement 
or  release,  and  claimed  that  it  was  excused 
thereby  from  all  obligation  with  respect  to 
the  contract  aned  upon.  Said  release  is  as 
follows: 

"PnMdence,  H.  1^  December  14.  1910. 
"Memo,  of  agreement  between  Union  Mfg.  & 
Drop  Forging  Company  and  Roren  Drop  Forg- 
ing Company,  entered  Into  December  14,  1910, 
at  office  of  said  Union  Mig.  ft  Drop  Forging 
Company: 

"In  consideration  of  the  payment  of  fifteen 
hundred  dollars  ($l,Q00.00i  to  be  made  within 
thirty  (30)  days  to  the  Roren  Drop  Forging 
Company,  it  is  agreed  that  all  claims  of  any 
nature  whatsoever  of  the  Roren  Drop  Forging 
Company  against  tbe  Union  Manufacturing  ft 
Drop  Forging  Company,  and  all  claims  of  said 
Union  Manufactonng  ft  Drop  Forging  Com- 
pany against  said  Roren  Drop  Forging  Com- 
pany, are  hereby  canceled  and  satisfied,  and  that 
all  contracts,  written  or  verbal,  are  hereby  can- 
celed. It  being  understood,  however,  that  this 
agreement  does  not  affect  any  contracts  or  agree- 
ments covering  commissions  to  be  paid  for  work 
yet  to  be  performed. 

"[Signed]  Roren  Drop  Forging  Co., 
"Albert  Roren,  Pres. 
"Union  Mfg.  &  Drop  Forging  Co., 
**Wm.  H.  J.  Fitzgerald,  PreaL" 

The  plaintiff  does  not  dispute  tbe  execution 
of  this  release,  nor  that  good  consideration 
was  given  therefor;  hot  It  does  insist  tliat 
by  tbe  last  sentence  thereof  tbe  contract 
sued  upon,  known  between  the  parties  as 
tbe  Rogers-Prints  contract,  was  excepted 
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from  the  operation  of  said  release.  The  evi* 
dence  in  the  case  bears  very  largely  either 
directly  or  Indirectly  upon  this  contoition 
of  the  plaintiff. 

The  plalntiCE's  exceptions  are: 

"First.  To  the  finding  in  the  reacript  that 
certain  testimony  was  inadmissible  as  follows 
(pages  3  and  4):  "The  witness  Iloren  testified 
that  the  secretary  of  the  company  bad  admitted 
the  approval  of  the  sample  pipe  wrench.  This 
testiniony  was  admitted  de  bene.  On  considera* 
tioQ  thereof,  we  think  the  testimony  was  inad- 
missible.' 

"Second.  To  the  decision  of  the  trial  justice  in 
favor  of  the  pl.iintiff  for  only  twenty-two  hun- 
dred dollars  ($2,200),  with  interest  from  the  date 
of  its  writ;  the  plaintiff  claiming^  the  decision 
should  have  been  for  sixty-eight  hundred  dol> 
lara  ($6,800),  with  interest  from  the  date  of  its 
writ.   (Page  6.) 

"Third.  To  the  finding  of  the  trial  justice  'that 
the  plaintiff's  evidence  fails  to  show  that  the 
Rogers-Printz  Company  ever  tooit  or  were  bound 
to  take  any  pipe  wrenches,'  and  refusing  to  al- 
low plaintfS  forty-six  hundred  dollars  ($4,600) 
for  same.   (Pages  5  uid  6.)" 

[1]  The  niliiig  which  was  the  subject  of 
tile  ptalntlfTs  first  exception  was  proper  tor 
the  reason  given  1^  the  presiding  joatlce, 
viz.: 

"The  treasorer  or  secretary  of  a  corporation 
cannot  bind  it,  except  within  the  scope  of  the 
authority  given  to  them  by  the  corporation,  for 
they  hare  no  authorib  to  bind  the  corporation 
merely  by  virtue  of  thdr  oflBce,  or  unless  intrust- 
ed with  the  general  management,  or  with  the 
management  of  a  particular  part  of  it.  The  sec- 
retary, Moran,  was  not  intrusted  with  the  gen- 
eral manasenient  of  the  business,  nor  was  he  in- 
trusted with  the  preparation  of  the  sample 
wrench." 

The  finding  in  the  rescript  which  Is  the 
subject  of  plaintifTs  third  exception,  viz., 
"that  the  plalntKTs  evidence  fails  to  show 
that  the  Rogers-Prlntz  Company  ever  took  or 
were  bound  to  take  any  pipe  wrenches,"  is 
supported  by  the  evidence.  The  decision  which 
is  the  subject  of  plaintiff's  second  exception 
is  based'  upon  the  finding  which  was  the  sub- 
ject of  said  third  exception.  The  plaintiff's 
second  and  third  exceptions  are  therefore 
without  merit. 

The  defendant's  first  and  second  excep- 
tions are: 

"1.  To  the  ruling  of  said  presiding  justice 
admitting  de  bene  certain  evidence  as  shown  on 
page  7  of  the  transcript  of  testimony  in  said 
cause. 

"2.  To  the  ruling  of  said  presiding  justice 
holding  said  evidence  admitted  de  bene  as  afore- 
said to  be  competent  and  admissible  as  set  forth 
on  page  4  of  the  rescript  filed  by  said  presiding 
justice  on  the  12th  day  of  Mardi,  A.  D.  1914." 

[2]  Mr.  Roren  testified  to  the  admission  of 
Hollander,  the  general  superintendent  of  the 
defendant,  that  the  Bogers-Printz  Company 
bad  said  that  the  sample  wrench  was  a  dandy 
wrendh.  The  testimony  was  admitted  de 
bene.  Upon  this  the  court  said  In  his  re- 
script: 

"If  this  could  be  taken  as  a  fulfillment  of  the 
condition  of  the  approval,  we  think  it  would  be 
admissible  as  being  within  the  scope  of  the  au- 
thority of  the  witness  Hollander.  Ue  was  the 
general  superintendent  of  the  company,  who  had 
charge  of  the  mechanical  work  and  of  tiie  prep- 


aration of  the  sample  wrench.  •  •  •  The 
witness  Roren  had  a  sufficient  interest  to  entitle 
him  to  inquire  of  the  proper  person  as  to  wheth- 
er a  sample  wrench  had  been  prepared  and  ac- 
cepted. We  therefore  think  that  the  testimony 
as  to  the  admission  of  the  witness  Hollander 
was  admissible  as  being  within  the  scope  of  the 
authority  of  said  witness  Hollander ;  but  when 
the  witness  Hollander  was  himself  examined,  be 
gave  the  source  of  the  only  knowledge  be  nad 
in  making  the  admission.  He  testified  that  bis 
knowledge  of  approval  by  the  Rogers-Prints 
Company  was  the  fact  that  a  Mr.  William  Rog- 
ers approved  it.  He  was  unable  to  say,  how- 
ever, and  we  know  of  no  testimony  which  shows, 
that  William  Rogers  had  any  authority  to  bind 
the  Rogers-Prints  Oompany  by  such  an  ap- 
proval" « 

We  think  the  court's  ruling  was  correct. 
The  defendant  certainly  was  not  Injured  by 
the  ruling.  The  defendant  takes  nothing  bj 
said  first  and  second  exceptions. 

[3]  The  defendant's  third  exception  Is: 
"To  the  decision  of  said  presiding  justice  as 
set  forth  in  the  rescript  filed  in  said  cause  on 
the  12th  day  of  March.  A.  D.  1914." 

The  d^endanfs  ooonsd  daim  that  the 
court  permitted  tbe  eolai^ement  by  par<ri. 
evidence  of  the  last  sentence  of  the  release 
Certain  testimony  was  Introduced  as  to  the 
Intoidon  of  the  parties  with  regard  to  the 
inclusion  of  the  Bogers-Frlnts  Company  oonr 
tract  In  the  exceptl(Ht  contained  in  said 
last  sentmce  of  the  release^  Mo  objection 
was  made  to  the  admission  of  this  testimony. 
In  his  rescript,  the  presiding  Justice  says: 

"One  ground  of  defense  offered  is  that  the 
Rogers-Prints  Company  contract  was  not  a  con- 
tract covering  commissions,  since  it  was  merely 
a  sale  of  a  contract,  and  not  a  commission  or 
percentage  to  be  paid  to  the  plaintiff  company 
for  its  services  in  acting  as  agent  for  the  de- 
fendant company.  It  is  argued  that  the  word 
'commissions'  has  an  accepted  legal  meaning 
which  should  govern.  It  is  also  argued  that 
there  were  contracts  coverii^  commissions  which 
would  be  covered  by  the  exception  In  the  release 
in  question.  If  this  were  true,  it  would  be  a 
perfect  defense.  In  examining,  however,  the 
other  contracts  which  are  said  to  be  commission 
contracts,  it  seems  to  ua  that  they  are  no  more 
commission  contracts  than  the  Rogers-Prints 
Company  contract  The  dies  and  tools  contract 
was  simply  an  agreement  that  the  plaintiff 
should  have  5  per  ceut.  of  the  contract  price 
thereafter  obtained  by  the  defendant  company, 
where  the  dies  and  tools  previously  turned  over 
to  the  defendant  company  by  the  plaintiff  com- 
pany were  used.  In  this  case  the  plaintiff  no 
more  acted  as  agent  for  the  defendant  in  obtain- 
ing contracts  than  it  did  in  the  case  of  the  Rog- 
ers-Printz  Company  contract,  in  which  case  the 
plaintiff  was  to  have  a  certain  percentage  or 
portion  of  the  contract  price  received  by  the 
defendant.  In  the  one  case  the  plaintiff  had 
secured  the  contract  for  itself  and  turned  it 
over  to  the  defendant,  and  in  the  other  case  the 
defendant  was  to  secure  tbe  contracts  for  itself 
and  merely  turn  over  to  the  plaintiff  a  certain 
percentage.  We  cannot  see  uiat  one  was  any 
more  a  commission  contract  than  tbe  other.  It 
therefore  follows  that  in  using  the  words  'com- 
mission contracts  or  agreements  covering  com- 
missions,' the  parties  were  using  the  word  'com- 
mission' inaccurately.  Tlie  words  'commission 
contract*  were  as  applicable  to  the  Rogers-Prints 
Company  contract  as  to  the  others.  This  inac- 
curate use  of  the  words  'commission  contracts  or 
agreements'  may  allow  a  resort  to  extrinsic  evi- 
dence to  determine  which  contracts  were  covered 
by  the  exception  In  tbe  release^   We  read  ttw 
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evldeDce  in  the  case,  and  are  of  the  opinion  that 
the  plaintiff's  claim  that  the  Ropers-Printz  Com- 
pany contract  waa  included  io  the  exception  of 
the  release  ia  established  by  a  fair  preponder- 
ance  of  the  eridence,  if  the  harden  can  be  said 
to  be  upon  the  plaintiff  under  the  circumstances. 
We  see  nothing  in  the  particulars  of  the  case 
to  satisfy  us  that  the  plaintiff  intended  to  give 
up  the  benefit  of  the  Rogers-Frintz  Company 
contract  on  which  its  expectations  were  wholly 
in  the  future.  The  purpose  of  the  compromise 
seems  to  have  been  to  settle  and  adjust  all 
claims  which  had  accrued  at  the  time." 

The  contention  of  defendant's  counsel  Is 
tbat  as  the  exception  In  the  release  refers  to 
contracts  or  agreements  covering  commis- 
sioDs,  and  the  dies  and  tools  contract  is  such  a 
contract,  said  dies  and  tools  contract  is  the 
only  contract  excepted  from  the  operation  of 
tbe  release.  They  say  in  their  brief: 

"It  is  only  by  virtue  of  the  added  sentence  that 
the  plaintiff  has  any  standing  whatever.  The 
action  of  the  presiding  justice  in  receiving  evi- 
dence regarding  the  meaning  of  the  same  was 
not  objected  to  becatise  it  was  conceived  that 
in  accordance  with  the  ruling  of  Myron  v.  R. 
B.  Co.,  ubi  supra,  19  B.  I.  125,  126,  82  Atl.  165, 
and  the  doctrine  as  laid  down  by  Professor  Wig- 
more  in  the  passage  cited  supra — 1  Wigmore  on 
Evidence,  {  2425,  p.  3437,  (1),  (2)— such  evi- 
dence was  admissible  for  the  purpose  of  explain- 
ing the  extent  of  the  class  of  contracts  referred 
to  as  commission  contracts.  The  exception  tak- 
en is  to  the  ruling  of  the  court  appearing  in  the 
rescript  permitting  certain  of  such  evidence  to 
enlarge  &te  clearly  indicated  meaning  of  such 
sentence  as  distinguished  from  using  the  same 
only  as  an  aid  to  interpretation  thereof.  For  it 
appeared  in  evidence  that  there  was  a  class  of 
contracts  clearly  r^arded  by  the  parties  as 
'commission  contracts'  to  which  the  clause  had 
application.  Reference  ii  made  to  the  so-called 
general  dies  and  tools  contract  (Defendant's 
Exhibit  No.  4),  clear  6  per  cent,  commission 
contracts  whose  preservation  was  the  natural 
object  of  both  parties  to  the  agreemenL" 

The  court,  however,  found  that  said  dies 
and  tools  contract  waa  no  more  a  commis- 
sion contract  than  was  the  Rogers-Printz 
contract,  and  that  this  "inaccttrate  use  of  tbe 
words  'commission  contracts  or  agreements' 
may  allow  a  resort  to  extrinsic  evidence  to 
determine  which  contracts  were  covered  by 
tbe  exception  in  tbe  release."  Extrinsic  evi- 
dence" includes  any  evidence  outside  of  the 
release,  and  the  language  of  the  court  shows 
tbat  he  considered  all  tbe  evidence  In  the 
case,  and  held  that  the  plalntlfT's  claim  tbat 
tbe  Rogers-Printz  Company  contract  was  In- 
cluded in  tbe  exception  of  the  release  Is  es- 
tablished by  a  fair  preponderance  ot  tbe  evi- 
dence.  He  says: 

"We  see  nothing  in  the  particulars  of  the  case 
to  satisfy  us  tbat  the  plamtiff  intended  to  give 
up  the  benefit  of  the  Rogers-Prints  contract  on 
which  Its  ezpectati<ms  were  wholly  in  th«  fu- 
ture." 

He  tben  says: 

"The  purpose  of  the  compromise  seems  to  have 
been  to  settle  and  adjust  all  claims  which  had 
accrued  at  this  time." 

Tbe  "parpose  of  tbe  compromise"  mnst 
mean  tbe  purpose  of  the  parties  as  expressed 
in  the  compromise,  when  viewed  in  tbe  light 
of  the  evidence  in  the  case.  The  release  cot* 


era  all  claims  by  either  of  the  parties  against 
the  oOier.  It  then  proridea: 

"And  that  all  contracts,  written  or  verbal, 
are  heretv  canceled." 

fnils  is  followed  by  the  excepting  clause 
above  quoted.  From  the  evidence  it  appears 
that  all  the  contracts  between  the  parties  oth- 
er tban  the  dies  and  tools  and  the  Rogers, 
Printz  &  Co.  contracts  had  reached  the  con- 
dition b7  performance  or  adjostment  irtiere 
there  was  no  further  work  to  be  performed 
upon  which  payments  or  commissions  could 
be  claimed. 

In  the  case  of  the  dies  and  tools  contract, 
tbe  dies  and  tools  were  the  property  ct  the 
plaintiff,  and  were  delivered  over  by  it  to  the 
defendant  upon  an  agreement  to  pay  to  plain- 
tiff S  per  cent,  upon  all  work  done  with  said 
dies  and  todB.  In  fba  case  of  tbe  Rogers, 
Printz  ft  Go.  contract,  the  order  was  secured 
from  said  company  by  the  plaintiff  and  was 
transferred  to  the  defendant  to  be  filled,  the 
wreufdtes  to  be  delivered  to  said  Rogers, 
Prints  &  Go.  at  the  prices  stlpnlated  in  the 
order,  and  the  difference  between  those  prices 
and  the  prices  tcx  whiidi  the  defendant  was 
to  manufacture  said  wrenches  was  to  be  paid 
to  the  plaintiff.  The  dies  and  tools  were  the 
property  of  the  plaintifl;  and  so  was  the  order 
for  wrencdies.  Roth  were  turned  over  to  the 
def^idant,  and  upon  both  the  defendant  was 
to  make  payments  to  the  plaintiff— in  the 
case  of  the  dies  and  tools  S  per  cent  upon 
all  -wotk,  and  bi  the  case  of  the  order  the 
difference  between  the  price  per  wrench  'stipu- 
lated in  the  order  and  tbe  agreed  price  of 
manufacture  the  defendant  Neitlira  of 
said  contracts  were  strictly  commission  ctm- 
tracts.  Both  had  the  common  feature  that 
what  was  to  be  paid  on  them  was  "for  work 
yet  to  be  performed."  We  think  the  evidence 
justified  the  court  in  saying: 

"The  purpose  of  the  compromise  seems  to 
have  been  to  settle  and  adjust  all  claims  which 
bad  accrued  at  the  time." 

Defendant's  counsel  do  not  claim  tSiat  the 
evidence  as  to  Intention  was  inadmissible. 
They  say  that  the  action  of  the  presiding  Jus- 
tice in  receiving  evidence  regarding  the  mean- 
ing was  not  objected  to,  because  it  was  con- 
ceived tbat  such  evidence  was  admissible  for 
the  purpose  ot  explaining  tbe  extent  of  the 
class  of  contracts  referred  to  as  commission 
contracts.  We  do  not  find  in  the  rescript  a 
ruling  permitting,  as  defendant's  counsel  say: 

"Certain  of  such  evidence  to  enlarge  the  clear- 
ly indicated  meaning  of  su£h  sentence,  as  dis- 
tinguiahed  from  using  the  same  only  as  an  aid 
to  interpretation  thereof." 

Our  examination  of  tbe  evidence  discloses 
no  good  ground  for  disturbing  the  decision  of 
tbe  presiding  justice.  All  the  eiceptlonSr 
both  those  of  the  plaintiff  and  those  of  tbe 
defendant,  are  overruled,  and  the  case  Is  re- 
mitted to  the  superior  court,  with  direction 
to  ^ter  Judgment  for  the  plaintiff  upon  the 
decision. 
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TAYABES  T.  DEWING.    (No.  4807.) 

(Sapr«iD9  Ooart  of  Bhode  Island.   Felk  24, 
19150 

On  motion  for  reargnment  of  a  motion  to 
dlamias  the  bill  of  exceptions.  Motion  denied 
and  dismissed. 

For  former  (^nlon,  see  92  Atl.  820. 

PBB  OUBIAM.  The  conrt  has  examined 
the  plaintiff's  motion  for  a  reargamoit  upon 
bis  motion  to  dismiss  the  defendant's  bill  of 
exceptions.  The  court  does  not  dlscoTer  any- 
thing material  therein  which  has  not  already 
been  considered  in  reaching  the  conclnslona 
expressed  in  its  opinion  on  file. 

The  motion  for  a  reargnment  is  denied  and 
dismissed. 


GABON  et  sL  T.  OBEDIT  FONCIEB  GANA- 
DIEN.    (No.  46T6.) 

(Supreme  Court  of  Bfaode  Island.    Feb.  24, 
1915.    Motion  to  B«mit  with  Oirec- 
tioQB,  Feb.  25,  1915.) 

On  motion  for  rehearing;  Denied. 
For  former  opinion,  see  02  Atl.  6SL. 

PESt  CUBIAM.  The  court  has  examined 
the  def^dant's  moticm  for  rea^oment  In 
the  aboTe-entltled  case.  The  court  finds  noth- 
ing material  In  said  motion  which  lias  not 
alreadr  been  considered  in  reaching  the  con- 
elnslons  expressed  in  its  opinion  now  on  file. 

The  motion  for  a  reargnment  is  denied  and 
dismissed. 

Motion  to  Bemlt  with  Directions. 

In  the  above-entitled  case  an  opportunity 
was  given  to  the  defendant  to  appear  before 
this  court  and  show  cause  why  the  same 
should  not  be  remitted  to  the  superior  court, 
with  direction  to  enter  Judgment  for  the 
plaintiffs  for  $1,600,  together  with  costs  and 
Interest  The  said  defendant  accordingly 
appeared  by  counsel  and  was  fully  heard. 

After  consideration  of  the  argument  pre- 
sented, the  court  finds  no  reason  for  changing 
its  former  conclusions,  and  the  case  is  there- 
fore remitted  to  the  superior  court,  with  di- 
rection to  enter  judgment  for  the  plaintiffs 
for  $1,600,  with  Interest  and  costs. 


FBOST  V.  INTEBNATTONAL  RUBBEB  00. 

(No.  4730.) 

(Supreme  Court  of  Bhode  Island.    Feb.  24, 
1915.) 

1.  Action  (|  63*)— SPurriNO  Causes  ot  Ao* 

TIGS. 

A  person,  employed  tor  one  year  for  $75  a 
week,  after  a  wronfrful  discharge  had  a  ritzbt 
upon  dpfault  of  any  payment  to  sue  for  the 
amount  then  due  without  waiting  until  the  end 
of  the  year. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  SS  549-551,  653-623 ;  Dee.  Dig.  |  53.*] 


2.  JUDOKENT  (I  590*)  —  OONGLUSrVBiniSS  — 

Mattebs  Concluded. 

PlaintiEE  was  employed  by  defendant  for 
one  year,  ending  September  SO,  1911,  on  a 
weekly  salary;  defeodant  also  agreeing  to  pay 
one-half  of  plaintifTa  moving  expenses  from 
Canada  to  Bhode  Island.  On  May  27tb,  plain- 
tiff was  wrongfully  discharged,  and  on  July 
2lBt  he  brought  a  suit  for  unpaid  salary,  in 
which  he  also  set  np  the  common  counts.  In 
response  to  a  motion  by  defendant,  plaintiff 
filed  a  bill  of  partlcalars  claiming  salary  np  to 
July  21st,  with  interest  and  by  agreement  of 
counsel  judgment  was  entered  for  plaintiff  for 
an  amount  less  than  the  salary  due  on  July 
2lBt,  and  a  further  entry  was  made  showing 
satisfaction  of  the  judgment  HeU  that,  hay- 
ing filed  a  bill  of  particulars,  plaintifl  could  not 
have  offered  any  testimony  relating  to  other 
matters  or  recovered  for  anything  not  appear- 
ing therein,  and  the  bill  of  particnhirs,  togeth- 
er with  the  entry  of  judgment  and  of  satisfac- 
tion of  the  judgment,  showed  that  the  Jfudgment 
incladcd  only  the  salary  due  on  July  2l8t,  and 
did  not  bar  an  action  for  the  salary  from  tihat 
date  until  September  30tb.  as  tbe  agreement  of 
counsel  necessarily  related  to  the  entry  o£  s 
Judgment,  consistent  with  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  IS  1035,  10^7  1064,  U02-U06; 
Dec  Dig.  S  590.*] 

3.  judoicent  (s  590*)  —  cohclubivsmss  — 
Mattebs  Conoldded, 

Such  Judgment  did  not  bar  a  subsequent  re- 
covery of  the  agreed  part  of  plalntUTs  moring 
expenses,  as  it  was  not  in(duaed  in  the  bill  M 
particulars,  and  testimony  concerning  it  could 
not  have  been  offered. 

[Ed.  Note.— EV>r  other  cases,  see  Judgment 
Cent  Dig.  18  1085.  1063,  10614,  1102-1106; 
Dec.  Dig.  8  680.*]     '         '  ^ 

4.  judquemt  (i  056*)— bfatibbb  concluded— 
Pabol  Bvidencb. 

Parol  testimony  was  admissible,  if  neces- 
sary, to  show  the  extent  of  the  recovery  in  the 
former  suit 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |S  1822-1825;  Dee.  Dig.  {  956.*] 

6.  judouent  (i  690*)  —  conclubivxnksb  — 

Matters  Concluded. 

The  common  counts  would  not  have  sup- 
ported a  recovery  of  future  wages  nor  the  moT- 
mg  expense^  and  hence  their  inclusimi  in  the 
declaration  did  not  bar  a  subsequent  action  for 
such  future  wages  and  moving  expenses. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  ^  1035,  1063,  1064,  1102-1106; 
Dec.  Dig.  8  590.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Harrison  C.  Frost  against  the 
International  Bubber  Company.  The  court 
ruled  in  favor  of  defendant,  and  plaintiff 
brings  exceptions.  Exceptions  sustained,  and 
case  remitted  for  a  new  trial. 

Green,  Hinckley  &  Allen,  of  Providence 
(Arthur  M.  Allen  and  Chauncey  E.  Wheeler, 
both  of  Providence,  of  counsel),  for  plaintiff. 
Charles  H.  McKenna,  of  Providence,  for  de- 
fendant. 

VINCEXT,  J.  This  is  an  action  on  the  Case 
In  assumpsit  The  first  count  of  the  plain- 
tiff's declaration  alleges  that  he  entered  tuto 
a  contract  with  the  defendant  on  S^tember 
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80,  1910,  under  which  It  was  agreed  that  he 
should  enter  the  employ  of  the  defendant  as 
a  factory  superintendent,  and  that  the  de- 
fendant should  pay  him  for  his  services  the 
sum  of  $75  per  week;  audi  agreement  to 
continue  for  the  period  of  one  year.  The 
plaintiff  farther  alleges  that  he  performed 
his  obligations  under  the  contract  np  to  May 
27,  1911,  when  the  defendant  discharged  him 
and  has  since  refused  to  pay  him  anything 
for  the  portion  of  the  year  from  July  21, 
1911,  to  September  30,  1911.  The  declara- 
tion contained  a  second  count,  In  which  It 
was  alleged  that,  in  consideration  that  the 
plalntlCT  would  enter  the  employ  of  the  de- 
fendant under  the  aforesaid  contract,  the  de- 
fendant agreed  to  pay  one-half  of  the  plaln- 
tiCTs  moving  expenses  from  Montreal,  Can- 
ada, to  Barrington,  B.  I.,  amounting  to  $200, 
and  that  the  defendant  has  refused  to  pay 
the  same.  The  compensation  of  the  plain- 
tiff for  the  period  from  May  27,  1911,  to 
July  21,  1911,  was  recovered  by  a  suit  to 
which  we  win  refer  later. 

The  pleadings  In  the  case  are  very  volumi- 
nous. There  is,  however,  no  technical  gues- 
tton  of  pleading  Involved,  and  therefore 
there  la  no  difficulty  in  reaching  the  consider- 
ation of  the  questions  which  must  control  the 
disposition  of  the  case  without  pursuing  the 
devious  path  through  which  it  has  traversed 
toward  a  trial.  In  the  superior  court  the 
defendant  Introduced  the  record  of  a  for- 
mer judgment  In  support  of  its  plea  of  res 
adjudlcata.  The  plaintiff  under  his  agree- 
ment with  the  defendant  became  obligated 
to  render  services  as  the  defendant's  mill 
superintendent  for  one  year  from  September 
30,  1910.  He  was  discharged  from  the  de- 
fendant's employ  on  May  27,  1911.  On  July 
21,  1911,  the  plaintiff  brought  suit  against 
the  defendant  In  the  superior  court.  The 
declaration  in  that  suit  set  up  the  contract 
of  service  between  the  parties  before  referred 
to,  and  that  the  plaintiff  had  In  all  respects 
fulfilled  Ms  obligations  thereunder,  but  that 
the  defendant  on  May  27,  1911,  had  refused 
to  retain  the  plaintiff  In  Its  employ  and  pay 
him  his  compensation  according  to  said 
agreement  The  second  count  in  that  dec- 
laration set  up  the  indebtedness  of  the  de- 
fendant to  the  plaintiff  in  the  sum  of  $1,000, 
and  contains  what  Is  known  as  the  common 
counts.  In  the  former  case  the  plaintiff,  in 
response  to  the  motion  of  the  defendant,  filed 
a  bin  of  particulars  'containing  the  following 
statement : 

"Salary  for  eight  (8)  weeks,  from  May  27th, 

1911,  to  July  2l8t,  1911,  at  $76  per  week  $600. 
Interest  oa  each  week's  salary,  at  the  rate  of 
six  per  coit.  (6%)  per  annum.'* 

On  January  16,  1912,  counsel  for  plaintiff 
and  d^endant  executed  an  agreement  that 
an  entry  be  made:  "Judgment  for  plaintiff 
for  $537.   No  costs."   And  on  January  18, 

1912,  the  farther  entry  was  made  by  agree- 
mentt  "Judgment  aatlsfled." 

Upon  the  introduction  of  Uiis  fonner  Judg- 
ment tn  the  superior  court,  together  with 


the  forcing  entries  made  therein,  the  trial 
judge  held  tha^  the  former  suit  being  between 
the  same  parties  and  upon  the  same  con- 
tract, the  plaintiff  could  not  maintain  an- 
other suit.  The  plaintiff  offered  to  show 
that,  In  connection  with  the  entry  of  judg- 
ment tn  the  former  suit,  there  was  an  un- 
derstanding between  parties  that  the  Judg- 
ment then  entered  did  not  cover  the  plain- 
tiffs wage^  subsequent  to  the  date  of  the 
writ  In  that  case.  This  testimony  the  supe- 
rior court  held  was  inadmissible  as  tending 
to  contradict  the  record  of  the  court  by  oral 
testimony. 

[1]  The  plaintiff  under  the  original  con- 
tract, which  Is  not  disputed,  was  entitled  to 
a  weekly  payment  for  his  services  in  the  sum 
of  $75,  and  he  bad  the  rj^ht  upon  default  of 
any  payment  to  bring  a  suit  to  recover  the 
amount  then  due,  and  was  under  no  obliga- 
tion or  restriction  to  await  the  final  expira- 
tion of  the  term  of  the  contract  before  Insti- 
tuting his  salt. 

[2]  On  July  27,  1911,  the  plaintiff  brought 
his  suit.  The  bill  of  particulars  which  the 
plaintiff  therein  filed.  In  pursuance  of  the 
defendant's  motion,  definitely  stated  that 
the  plaintiff  was  seeking  to  recover  the 
amount  due  him  at  the  date  of  his  writ,  July 
27,  1911.  Having  filed  a  bill  of  particulars, 
the  plaintiff  could  not  properly  offer  any 
testimony  relating  to  other  matters  or  obtain 
and  recover  for  anything  not  stated  or  ap- 
pearing therein.  The  bill  of  particulars,  to- 
gether with  the  entry  of  judgment  and  the 
entry  of  Judgment  satisfied,  show  beyond 
question  that  the  former  judgment  which  the 
defendant  Introduced  under  his  plea  of  rea 
adjudlcata  simply  included  the  amount  of 
the  weekly  compensation  of  the  plaintiff 
which  had  become  due  on  July  27,  1911. 
That  being  so,  the  plaintiff  was  fully  entitied 
to  maintain  hla  present  suit  for  the  balance 
due  under  the  contract. 

13]  As  to  the  matter  of  the  $200  which  the 
plaintiff  now  seeks  to  recover  as  one-half  of 
his  moving  expenses  from  Montreal  to  Har- 
rington, we  do  not  find  it  to  have  been  in- 
cluded in  the  former  Judgment  before  re- 
ferred to.  It  was  not  Included  In  the  bill  of 
particulars  in  that  suit,  and  testimony  con- 
cerning it  could  not  have  been  offered  in 
that  case,  and  therefore  we  do  not  think 
that  the  former  judgment,  the  scope  of  which 
we  have  already  discussed,  is  any  bar  to  the 
recovery  of  that  amount 

We  attach  no  great  Importance  to  the  en- 
try of  setUement,  by  agreement  of  counsel, 
inasmuch  as  the  record  of  the  former  judg- 
ment Is  otherwise  sufficient  to  determine  the 
extent  of  the  plaintUTs  recovery.  The  dec- 
laration sets  forth  the  period  for  which  the 
plaintiff  seeks  to  recover,  and  it  is  a  period 
subsequent  to  that  covered  by  the  form^ 
suit  The  agreement  of  counsel  must  be 
understood  to  and  necessarily  does  relate 
to  the  entry  of  a  judgment  consistent  with 
the  pleadii^  in  the  coaa. 
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[4]  We  think  that  the  plaintiff  would  be 
entitled  to  show  by  parol  testimony  the  ex- 
tent of  the  recovery  in  the  former  suit,  If 
Ruch  testimony  was  necessary  to  determine 
that  fact ;  but  the  present  case  does  not  seem 
to  present  such  a  necessity,  It  appearing  from 
the  record  of  the  former  judgment  that  the 
plaintiff  only  recovered  his  wages  to  July 

27.  1911. 

This  court  has  held  that  extrinsic  evi- 
dence is  admissible  to  show  that  a  claim, 
though  set  out  In  a  former  record,  was  not 
submitted  for  adjudication,  and  hence  was 
not  covered  by  the  judgment,  and  that  parol 
evidence  might  be  offered  to  show  that  a 
prior  action  was  prematurely  brought.  Paine 
V.  Schenectady  Ins.  Co.,  12  B.  I.  440;  Jepson 
V.  International  Fraternal  Alliance,  17  R.  I. 
471,  23  Atl.  15;  Martin  v.  Stranger,  29  R.  I. 
464,  72  AU.  534. 

[5]  The  presence  of  the  common  counts 
which  formed  a  part  of  the  declaration  In 
the  former  suit  falls  to  support  the  defend- 
ant's plea  of  res  adjndlcata,  as  neither  fu- 
ture wages  nor  moving  expenses  could  be 
recovered  thereunder. 

The  plalntlfTs  exceptions  are  sustained, 
and  the  case  Is  remitted  to  the  superior 
court  for  a  new  trial. 


PENDLETON,  Collector,  r.  BBIOOS. 
(No.  4800.) 

(Supreme  Court  of  Rhode  Island.    FeK  17, 

1915.) 

1.  Evidence  (i  157*)^AssB8auEiTT  or  Tazxb 
— Becobds  of  AssESSoas. 

The  statutes  do  not  require  a  board  of  as- 
sessors of  a  town  to  keep  a  record  of  their  pro- 
ceedings, and  that  the  assessors  performed  their 
duties,  and  posted  notices  of  the  time  and  place 
of  their  meeting  need  not  be  proved  by  their 
records,  and,  wticre  the  original  notices  are  lost,' 
tKeir  authorization  and  publication  can  be  prov- 
ed by  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Sfi  460-470;  Dec.  Dig.  g  ISTI.*] 

2.  Etidbncb  (S  S3*)— Official  Acnon— Ta- 

XJDITY— PbESU  UPTIO  NS. 

The  assessors  of  a  town  are  sworn  officers, 
and  are  entitled  to  the  presumption  that  their 
official  acts  have  been  properly  performed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S  105;  Dec.  Dig.  S  83.'] 

3.  Evidence  (g  158*)— Officbbs— Assbssobs— 
Cebtificatb  of  Oath. 

A  certificate  to  the  effect  that  the  assessors 

of  a  town  were  sworn  to  the  faithful  perform- 
ance of  their  duties  is  only  evidence  that  the 
proper  oath  was  administered  to  them,  which 
may  be  established  by  oral  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  472,  473,  474^-604,  006-626; 
De&  Dig.  I  158.*] 

4  Taxation  (g  319*)— OFncEBS-AsBBsaoBS 

.-Obganization. 

A  formal  organization  of  the  assessors  of 
a  town  before  proceeding  to  discharge  their  du- 
ties  is  unnecessary,  where  they  were  elected, 


took  the  usual  engagement,  and  aasemUed  and 
discharged  their  duties  as  such. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  -Dig.  Si  614,  627-620,  632-6S4;  Dec.  Dig. 
I  319.*1 

5.  Towns  (§  58*)— Financial  Town  Mebt- 

ING8— ObDEBS  fob  TaXES. 

A  vote  of  the  May  financial  town  meeting 
of  a  town,  that  a  specified  tax  on  each  $100  be 
assessed  on  all  the  property  in  the  town,  and 
that  the  assessors  be  instructed  to  assess  the 
tax  on  or  about  October  Ist  following,  sufficient- 
ly fixes  the  time  for  the  valuation  of  the  prop- 
erty for  taxation,  and  informs  the  taxpayers 
when  their  property  will  be  valued  for  taxes. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  S  100;  Dec.  Dig.  I  68*1 

6.  Taxation  (8  819*)— Reoovebt  of  Taxes— 
iBREQuuBiriES— Effect. 

An  action  for  the  recovery  of  a  town  tax 
cannot  be  defeated  by  mere  Irregularities,  not 
going  to  the  Jurisdiction  of  the  assessors  or  de- 
priving the  taxpayer  of  a  substantial  right. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  614,  627-^29,  532-534 ;  Dec.  Dig. 
S  319.*J 

7.  Taxation  (f  830*)— Assessmbnt-Notics 
TO  Taxfaybbs. 

Where  notices  to  taxpayers  to  bring  in 
their  accounts  were  posted  in  the  town  clerk's 
office,  in  the  post  office,  and  on  advertising 
boards  throughout  the  town,  the  taxpayers  had 
notice  and  could  not  defeat  a  reopvery  of  taxes 
imposed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  636;  Dec.  Dig.  {  330.*] 

8.  Taxation   (S  330*)— Assessment— Notice 
TO  Taxpatebs. 

A  notice  by  the  assessors  of  a  town,  which 
recites  that  the  electors  had  ordered  a  specified 
tax  on  each  $100  of  the  real,  personal,  and 
ratable  estate  in  the  town,  to  be  assessed  on  or 
about  a  designated  date,  and  requiring  all  per- 
sons liable  to  taxation  to  bring  into  the  tax 
assessors'  office  an  account  of  all  ratable  es- 
tate, and  stating  that,  for  the  purpose  of  re* 
ceiving  the  accounts,  the  assessors  would  l>e  in 
session  on  the  designated  date,  and  the  day 
previous  thereto,  and  that  for  the  purpose  of 
assessing  the  tax  the  assessors  would  meet  at 
the  office  on  the  preceding  day,  and  all  real  es- 
tate would  be  taxed  to  the  persons  in  whose 
name  It  then  stood,  discloses  an  intention  of 
the  assessors  to  tax  the  ratable  property,  real 
and  personal,  at  the  same  time,  and  is  sufficient 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S|  551,  552;  Dec.  Dig.  |  330.*] 

9.  Taxation  (S  554*)  —  Comccnon  —  Wak- 

BANTS. 

A  warrant  issued  to  one  holding  the  offi- 
ces of  town  treasurer  and  collector  of  taxes, 
as  town  treasurer,  and  requiring  him  to  collect 
the  taxes  accordiflg  to  law  and  pay  the  same 

into  the  treasury  of  the  town,  is  sufficient  au- 
thority for  him  to  collect  the  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S|  105S-1064-  Dec.  Dig.  |  554.*] 

10.  Taxation  (|  319*)— Collection— Ibbboit- 
labities— Effect. 

Any  irregularity  in  the  election  of  a  town 
collector  of  a  town  does  not  affect  the  validity 
of  an  assessment  of  taxes  nor  the  cAllgatlon  of 
taxpayers  to  pay  them. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
C^Dig.  is  614,  627-529,  632-634;  Dec.  Dig. 

11.  Taxation  (%  324*)  —  Tax  Ooluctobb  — 

Bonds. 

The  giving  of  a  bond  by  a  town  odlector  of 
taxes  is  for  the  security  of  the  town,  and  indi- 
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vidaal  taxpnyers  ere  not  interested  therein, 
unless  the  default  of  the  collector  will  rotder 
them  liable  to  acaiu  pay  taxes. 

[Ed.  Kote.— For  other  cases,  see  TazatloD, 
Cent.  Dig.  IS  540-547;  Dec.  Dig.  {  S24.*] 

12.  TAXATIOR  (I  416*)— ASSBSSlfKNT—AsSBSS- 

UENT  AOAXRST  EXECDTOBS. 

An  assessment  reading,  "Glaric  Feleg,  De- 
ceased, Estate  of,  Frances  V,  Briggs  Esecu- 
trix,"  sufficiently  indicates  that  the  property 
was  taxed  to  the  executrix  and  conforms  to 
Oen.  Laws  1909.  c.  07,  1  9. 

[Ed.  Note.— For  other  coses,  see  Taxation, 
Oent.  Dig.  U  704-706;  Dec.  Dig.  |  416.*] 

Ezceptloiu  from  Superior  Goart,  Washing- 
ton Connty ;  George  T.  Brown,  Judge. 

Action  by  James  M.  PendletoD,  collector, 
against  FiaDces  V.  Biigga,  execotrix  of  Pel^ 
Clark,  deceased.  There  was  a  verdict  for 
plaintiff,  and  defmdant  brings  exceptions. 
Overruled,  and  cause  remitted  to  tbe  superior 
court  with  dlrecUons  to  enter  Judgment 

Harry  B.  Agard,  of  Westerly,  for  plaintiff. 
John  J.  Dunn,  of  Westerly,  and  Waterman 
Je  Greenlaw,  of  Providence  (Charles  E.  TIl- 
ley,  of  Providence,  of  counsel),  for  defendant. 

VINCENT,  J.  This  Is  an  action  brought 
under  section  28  of  chapter  60  of  the  General 
Laws  of  1909,  to  recover  the  amount  of  certain 
taxes  assessed  against  the  estate  of  Peleg 
Clark,  late  of  Westerly,  deceased,  for  the 
years  1905  to  1912,  both  inclusive.  By  agree- 
ment of  parties  the  case  was  tried  In  the  su- 
perior court  without  a  Jury,  and  a  decision  was 
rendered  for  the  plalntifT  Id  the  sum  of  $400.- 
93  covering  the  taxes  for  the  years  1908  to 
1911,  both  inclusive,  and  the  accrued  Interest 
thereon ;  the  plaintiff  having  conceded  at  the 
trial  that  all  taxes  prior  to  1908  were  uncol- 
lectible and  that  the  tax  for  1912  bad  been 
paid. 

Tbe  defendant  claims  that  tbe  evidence 
shows  certain  irregularities,  omissions,  and 
errors  in  the  proceedings,  preliminary  to  the 
collection  of  the  tax,  which  are  sufficient  to 
render  the  tax  for  each  of  the  years  men- 
tioned invalid.  Tbe  defendant  alleges:  (1) 
That  It  does  not  appear  by  any  record  that 
the  board  of  asse^^aor8  ever  organized  before 
proceeding  to  discharge  tbe  duties  of  their 
office ;  (2)  that  it  does  not  appear  by  any 
ccrtiUcate  that  tbe  assessors  were  duly  en- 
gaged and  sworn  to  the  faithful  performance 
of  their  duties;  (3)  that  the  tax  was  not 
assessed  at  the  time  ordered  by  the  financial 
town  meeting ;  (4)  that  the  assessors  did  not 
post  notices  of  the  time  and  place  of  their 
meeting  in  three  public  places  in  the  town ; 
(6)  tliat  the  notices  having  specified  that  the 
real  estate  would  be  taxed  to  the  person  in 
whose  name  It  stood  at  a  certain  time,  with- 
out mentioning  the  personal  estate  in  the 
same  connection,  gives  rise  to  the  Implica- 
tion that  the  personal  estate  would  not  be 
taxed  at  the  same  time  as  the  real  estate ; 
(6)  that  the  notices  set  forth  the  Intention  of 
the  assessors  to  assess  a  tax  at  a  time  pre- 


ceding that  on  which  the  taxpayers  might 
bring  in  their  accounts ;  (7)  that  the  asses- 
Bors  did  not  sign  and  date  the  assessmoit 
roll;  (8)  that  the  warrant  directs  the  town 
treasurer  to  collect  the  tax  Instead  of  the 
collector ;  (9)  that  the  collector  did  not  glTO 
a  sufficient  bond ;  and  (10)  tbat  the  tax  was 
not  assessed  to  the  defendant  as  executrix  as 
required  by  statute. 

At  the  financial  town  meeting  holden  on 
Haj  12, 190S,  it  was  voted  that  a  tax  of  flJiO 
on  each  and  every  $100  be  assessed  upon  and 
collected  from  the  real,  personal,  and  ratable 
estate  in  the  town,  and  that  tbe  assessors  be 
Instructed  to  assess  such  tax  upon  the  In- 
habitants and  ratably  property  of  the  town 
on  or  before  the  1st  day  of  October,  1908. 

At  the  financial  town  meetings  holden  on 
the  Uth  of  May,  1909,  the  10th  of  May,  1010^ 
and  the  9th  of  May,  1911,  similar  votes  were 
passed  levying  a  tax  for  tbose  years,  raspec- 
tlvely,  and  directing  that  the  same  be  assess- 
ed on  or  before  the  1st  dhy  of  October  folloiw- 
Ing. 

In  the  year  1908  the  assessors  posted  no- 
tices, and  a  copy  thereof  appeared  as  an  ad- 
vertisement In  the  Westerly  Sun.  a  public 
newspaper  published  in  Westerly,  snch  no- 
tices b^ttg  in  form  as  follows: 
"Town  of  Westerly. 

Tax  Assessors*  Notice,  1908. 

"Whereas :  The  qualified  electors  of  tbe  town 
of  Westerly  on  the  12tli  of  May.  A.  D.  1908, 
ordered  a  tax  of  $1.50  on  each  and  every  $100 
of  the  real  and  personal  ratable  estate  in  said 
town  to  be  assessed  on  or  before  the  1st  day 
of  October,  A.  D.  1908,  and  tbe  undersigned 
have  also  prescribed  such  time  for  tbe  assess- 
ment of  said  tax.  Now  therefore  notice  is 
hereby  given  that  in  accordance  with  said  or- 
der, and  in  conformity  with  the  law  in  relation 
to  the  assessment  of  taxes,  every  person  and 
body  corporate  liable  to  taxation  is  required  to 
bring  into  the  tax  assessors'  office  a  true  and 
exact  account  of  all  ratable  estate,  describing 
and  specifying  the  value  of  each  and  every  par- 
cel of  his  real  and  personal  estate.  For  tbe 
purpose  of  receiving  such  account  said  board  of 
assessors  of  Westerly  will  be  in  session  at  the 
town  clerk's  office  in  said  town  on  Wednes- 
day, September  30th,  and  Thursday,  October 
Ist,  1908,  from  9  o'clock  a.  ra.  to  4  o'clock  p.  m. 

"For  the  purpose  of  assessing  said  tax  tbe 
board  of  assessors  will  meet  at  said  office  on 
Wednesday,  September  30tb,  1908.  at  4  o'clock 
p.  m.  and  all  real  estate  will  be  taxed  to  the 
persons  or  bodies  corporate  in  whose  name  it 
stands  at  tbat  time. 

"Samuel  M.  Sharp, 
"John  J.  Carney, 
"C.  Edwin  Gove,  Jr., 
"Assessors. 

"Westerly,  R.  I.  August  27th,  1908." 

Notices  for  the  years  1909,  1910,  and  1911 
contained  similar  information  as  to  when  the 
board  of  assessors  would  be  In  session  to  re- 
ceive accounts,  and  also  that  the  board  of  as- 
sessors for  the  purpose  of  assessing  the  taxes 
would  he  in  session  September  30th  at  4 
o'clock  p.  m.  in  each  of  those  years. 

The  original  notices  for  the  years  190S  and 
1909,  according  to  the  testimony  of  the  town 
clerk,  had  been  lost,  presumably  in  the  mov- 
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ing  of  the  town  clerk's  office  from  one  build- 
ing to  another.  Under  these  conditions,  the 
pbiintlff  offered  in  evidence  copies  of  the 
Westerly  Snn,  In  each  of  which  appeared  the 
printed  copy  of  the  notice  In  qnestloo.  The 
town  clerk  testified  that  the  notices  for  the 
years  1908  and  1909  were  authorized  by  the 
board  of  assessors,  that  copies  thereof  were 
furnished  by  him  to  the  newspaper  for  pub- 
lication, and  that  ottier  copies  were  posted  up 
in  three  public  places,  and  that  the  notices 
published  and  posted  were  true  copies  of  the 
original  notices.  These  notices  given  by  the 
board  of  assessors  for  the  two  years  mention- 
ed required  the  taxpayers  of  the  town  to 
bring  In  an  account  of  their  ratable  property, 
and  designated  certain  dates  when  the  as- 
sessors would  be  present  at  their  office  for  the 
purpose  of  receiving  the  same. 

[1]  The  defendant  contends  that,  the  tax 
assessors  betng  required  by  law  to  assess  and 
apportion  the  taxes  and  to  post  notices  of  the 
tbne  and  place  of  their  meeting,  etc.,  the  only 
competent  evidence  that  they  had  performed 
these  duties  most  be  foimd  In  their  records, 
and  that,  in  the  absence  or  non^lstence  of 
Auch  records,  the  plaintiff  cannot  be  allowed 
to  prove  by  otlier  evidence  that  Oie  assessors 
had  properly  perfbrmed  the  duties  required  of 
them  by  the  statute. 

We  cannot  adopt  this  view  of  the  defend- 
ant We  know  of  no  statute  requiring  a 
board  of  assessors  to  fce^  a  record  of  its  do- 
ings. The  original  notices  for  the  years  190S 
and  1909  having  been  lost,  we  see  no  reascm 
why  their  anthorixation  and  publication  can- 
not be  established  by  the  other  evidence  which 
the  plaintiff  offered. 

Some  exceptions  of  the  defendant  relatr 
li^  to  taxes  for  the  years  1905  and  1906  need 
not  be  considered,  inasmuch  as  the  defendant 
pleaded  the  statute  of  limitations,  whldh  ap- 
plied to  all  taxes  prior  to  the  year  1908,  and 
the  plaintiff  abandoned  the  collection  of  all 
such  prior  taxes,  and  they  are  not  Included 
In  the  Judgment  which  the  plaintiff  has  now 
obtained. 

[2]  In  answer  to  the  defendant's  conten- 
tion that  there  Is  no  record  that  the  board  of 
assessors  have  met  and  organized  prelim- 
inary to  the  discbarge  of  the  duties  of  tbelr 
office,  and  that  It  does  not  appear  In  evidence 
that  a  certlflcate  of  tbelr  engagement  was 
ever  given  to  them,  It  Is  perhaps  sufQcleot 
to  refer  to  the  case  of  Greenoiigh  v.  Board 
of  Assessors,  33  R.  I.  559,  82  Atl.  406,  In 
which  this  court  said: 

"The  assesBora  of  taXtea  are  sworn  officers  of 
the  law,  and  are  entitled  to  the  preeumption 
that  tbeir  official  acta  have  been  properly  per- 
formed, until  the  contrary  is  proved. 

[S]  It  may  be  added,  however,  that  In  the 
case  at  bar  there  is  testimony  that  tbe  as- 
sessors were  sworn  to  the  faithful  perform- 
ance of  their  duties,  although  it  does  not  ap- 
pear affirmatively  that  a  certiflcate  to  that 
effect  was  delivered  to  them.  However  that 
may  be,  the  certificate  would  raily  be  evi- 


dence that  the  proper  oath  had  been  adminis- 
tered to  them,  which  in  the  present  case  has 
been  established  by  oral  testimony  which  Is 
undisputed. 

[4]  As  to  the  failure  of  the  board  of  asses- 
sors to  organize  before  proceeding  to  dis- 
charge their  duties,  we  do  not  think  that 
any  formal  organization  would  be  necessary ; 
it  appearing  In  evidence  that  the  assessors 
were  elected,  that  they  took  the  usual  en- 
gagement, and  that  they  assembled  and  dis- 
charged tiieir  duties  as  sudi  assessors. 

[S]  The  vote  of  the  town  ordered  tbe  tax  to 
be  assessed  on  or  before  October  1st 

It  was  said  in  Franklin,  Collector,  t.  War- 
wick ft  Coventry  Water  Co.,  J.  T.  W.  Na 
1114,  quoted  at  length  In  Matteson  t.  War- 
wick &  Coventry  Water  Co.,  28  B.  I.  570. 
68  Atl.  577: 

"In  assessing  a  tax  upon  the  proper^  liable 
to  taxation  in  any  town  or  city,  two  reierencea 
to  time  must  inevitably  be  made ;  (1)  Some 
point  of  time  must  be  taken  to  which  the  val- 
ues of  all  the  property  shall  be  referred  simiil- 
taneously,  and  the  value  of  each  piece  of  prop- 
erty at  that  point  of  time  most  be  estimated 
and  affixed  to  it.  (2)  Some  period  of  time  must 
be  occupied  by  the  assessors  in  the  work  of 
receiving  statements,  making  the  estimation  of 
values,  reckoning  the  tax,  and  writing  out  and 
filing  the  roll.  Both  of.  these  timea  may  be 
called  the  'time  of  making  the  assessmeuf  or 
the  'time  for  assessing  the  tax' :  bnt  one  ia  im- 

fortant  to  the  taxpayer,  and  the  other  ia  not 
t  is  obviously  iounaterial  to  the  taxpayer  when 
or  during  what  period  of  time  the  work  of  the 
board  of  assessors  is  performed,  except  that 
portion  of  it  which  consists  in  receiving  hia  re- 
turn :  but  It  is  of  the  utmost  importance  to 
him  to  have  his  property  valued  as  of  the  same 
time  with  other  property  In  the  town,  and  to 
know  the  exact  time  the  osacssors  had  in  mind 
when  fixing  ita  value." 

[I.  7]  The  defendant  objected  to  the  admis- 
sion of  certain  testimony  offered  by  the  plain- 
tiff for  the  purpose  of  showing  the  date  when 
the  tax  was  assessed,  claiming  that  notwith- 
standing the  vote  of  the  town  ordering  the 
assessment  to  be  made  on  or  before  the  1st 
day  of  October,  and  that  the  tax  roll  bore 
the  date  of  September  30th,  the  tax  had  not 
actually  been  assessed  at  that  time;  and  fur- 
ther that  the  notice  to  taxpayers  issued  by 
the  assessors  failed  to  state  any  time  for  the 
assessment  of  taxes  upon  personal  property. 
There  is  evidence,  however,  to  the  effect  that 
both  the  real  and  personal  estate  waa  as- 
sessed at  the  same  time,  and  that  t2ie  date 
of  such  assessment  duly  appeared  upon  the 
tax  roll  for  the  respective  years.  The  notice 
called  upon  every  person  and  body  corporate 
liable  to  taxation  to  bring  into  the  x^lce  of 
the  assessors  a  true  and  exact  account  vt  all 
ratable  estate  describing  and  siKdfytng  die 
value  of  each  and  every  parcel  of  his  real 
and  personal  estate.  These  notices  further 
designated  certain  dates,  within  the  period 
specified  by  the  town  in  whidi  the  assess- 
ment should  be  made,  when  the  assessoti 
would  attend  at  their  office  for  the  purpose  of 
receiving  such  accounts  ai34  included  the 
statement  that  all  real  estate  would  be  taxed 
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to  the  pwaon  In  irtiose  name  it  etood  on  Sep- 
tember 80th  at  4  o'clock  p.  m. 

It  moat  be  home  In  mind.  In  the  ocmridera- 
tiw  of  tiiese  anestUms,  that  an  action  tot  the 
reooTO7  of  a  town  tax  cannot  be  defeated 
by  mere  irregolaritlea  irtilch  do  not  go  to  the 
Jurisdiction  ot  the  asBesaorB  or  deprlTe  the 
defendant  of  some  substantial  right  City  of 
Rockland  t.  Farnsworth,  Ul  Me.  315.  69  Atl. 
65;  InhaUtanta  of  Sandy  River  Plantation 
V.  Lewis  et  al.,  109  Me.  472,  84  AO.  995;  87 
Cyc.  1245. 

It  does  not  seem  to  ns  to  be  material  to 
the  taxpayer  when  the  board  of  assessors 
performs  Its  work,  prorided  there  is  nothing 
done  or  omitted  which  deprives  the  defend- 
ant of  some  substantial  right  In  the  case  at 
bar  It  appears  that  the  work  of  assessing  the 
tax  was  performed  within  the  time  ordered 
by  the  town  in  each  of  the  years  In  question, 
and  that  the  taxpayers  had  ample  notice  of 
the  time  when  and  the  place  where  they 
should  make  their  returns. 

The  town  clerk  testiSed  that  the  notices  to 
taxpayers  to  bring  In  their  accounts  were 
posted  each  year  in  the  town  clerk's  office, 
in  the  post  otQce,  and  upon  advertising  boards 
throughout  the  town.  In  the  case  of  Sea- 
bury  V.  Howland,  15  R.  I.  446,  8  Atl.  341,  this 
court  held  that  the  posting  of  uotices  on  a 
Echoolhouse,  on  a  building  formerly  used  as  a 
grain  building,  and  on  a  board  six  feet  long 
and  ten  inches  wide,  fastened  on  the  roadside 
wall,  was  a  sufficient  posting  of  notices  to 
comply  with  the  statute  requiring  notices  to 
be  posted  in  three  public  places. 

[I]  Taking  up  the  question  as  to  whether 
the  notice  given  by  the  assessors  covered  the 
matter  of  personal  property,  we  find  that  the 
town  passed  a  vote  ordering  that  a  tax  be 
"assessed  upon  and  collected  from  the  real, 
personal  and  ratable  estate"  of  the  town,  and 
that  the  notice  glren  ta  the  taxpayers  to 
bring  in  their  accounts  ref^  to  such  vote 
and  ledtes  tiie  fftct  that  thereby  the  town 
had  "ordered  a  tax  of  91.50  on  each  and  every 
9100  on  the  real  and  personal  ratable  estate 
In  said  town  to  be  assessed  on  or  before  the 
first  day  of  October,"  and  that  every  person 
was  required  to  bring  in  "a  true  and  exact 
aoconnt  <A  all  ratable  estate  describing  and 
specifying  llie  value  of  each  and  every  parcel 
of  his  real  and  perscmal  estate."  These  no- 
tices contained  the  further  Information  that 
real  estate  would  be  taxed  to  the  person  in 
whose  name  it  should  stand  on  8ept«nber 
30131  at  4  p.  m.  It  is  apparent  from  this  no- 
tice that  it  was  the  intention  of  the  assessors 
to  tax  the  ratable  property  both  real  and 
personal  at  the  same  tim&  The  added  in- 
formaUon  that  the  real  estate  would  be  taxed 
as  it  stood  dpon  a  certain  date  and  hour  does 
not  furnish  any  basis  for  the  assumption  that 
the  notice,  as  a  whole,  r^rred  only  to  real 
estate. 

[1,11]  Mr.  Pendleton,  the  plaintiff,  has 
continuously  for  njiny  years  held  both  the 


office  of  town  treasurer  and  collector  of  taxes. 
The  warnmt  antborixing  blm  to  collect  tibe  tax 
tor  eadk  of  the  years  Involved  was  Issned  to 
him  as  town  treasarer  and  required  him  to 
collect  the  tax  "according  to  law  and  the 
votes  of  said  town  and  to  pay  the  same  into 
the  treasury  of  said  town  as  required  1^  Qie 
votes  of  said  town,"  and  declared  further 
that  "for  BO  doing  tSds  idiall  be  your  snffl- 
deat  warrant,"  etc  The  plaintiff,  therefor^ 
as  collector  entered  upon  the  collection  of 
the  taxes  for  the  years  named  equipped  with 
the  duly  executed  warrant  of  the  town.  The 
fact  that  the.plalntUf  Is  named  in  the  war* 
rant  as  town  treasurer,  instead  of  collector, 
does  not  seem  to  us  to  be  important  It  has 
been  held  in  many  cases  ttiat  the  warrant 
need  not  contain  the  name  of  the  officer  If  it 
sufficiently  describes  him.  Keith  v.  EYeeman, 
48  Ark.  296 ;  Loud  v.  Hagar,  118  Mich.  462. 
76  N,  W.  980;  Dlnsmore  v.  Westcott  26  N. 
J.  Eq.  470.  And  that  if  any  irr^larity  had 
existed  in  his  election  it  did  not  effect  the 
validity  (tf  the  assessmfflt  ot  the  taxes  nor 
the  obligation  of  the  defendant  to  pay  it. 
City  of  Rockland  v.  Farnsworth,  111  Me.  316, 
89  Atl.  66. 

[11]  It  appears  from  the  testtmony  that 
the  falUiful  discharge  of  the  duties  of  the 
treasurer,  and  perhaps  some  other  town  of- 
ficers, was  secured  by  the  bond  of  a  fidelity 
insurance  company.  Whether  or  not  the 
bond  given  secured  th«  town  against  the  de- 
fault of  the  treasurer  in  paying  over  the  mon- 
eys collected  from  the  taxpayers  does  not 
seem  to  us  to  be  a  question  necessary  to  be 
discussed  in  the  present  case.  ^Die  giving  ot 
a  bond  by  a  collector  of  taxes  is  for  the  se- 
curity of  the  town,  and  is  not  a  matter  In 
which  the  individual  taxpayer  has  any  direct 
interest  unless  the  de&nit  of  the  collector 
would  render  the  taxpayer  liable  to  again  pay 
his  tax.  In  the  present  case,  tlie  taxpayers  are 
called  upon  to  pay  their  taxes  to  the  town 
treasurer,  who  proceeds  to  collect  them  under 
the  duly  executed  warrant  of  the  town,  and 
whether  or  not  such  collector  has  given  a  suf- 
ficient bond  to  the  town  is  not  important  to 
the  taxpayer,  as  it  is  at  once  apparent  that 
the  town  could  not  under  such  conditions  be 
permitted  to  collect  tiie  tax  again. 

[12]  The  defendant  ccntends  that  In  the 
present  case  the  taxes  were  not  assessed 
against  the  proper  party  and  in  accordance 
with  section  9  of  chapter  57  of  the  General 
Laws  of  1909,  or,  in  other  words,  that  they 
were  not  assessed  against  the  executrix,  but 
against  the  estate  of  the  testator.  We  do  not 
see  any  merit  In  that  contention.  The  assess- 
ment reads,  "Clark  Peleg.  Deceased,  Estate 
of,  Frances  T.  Briggs  Executrix,"  and  It  suf- 
ficiently indicates  that  the  property  is  taxed 
to  the  executrix ;  the  rest  ot  the  entry  being 
merely  descriptive^ 

The  defendant's  exceptions  are  all  over- 
ruled, and  the  case  Is  remitted  to  the  superior 
court,  with  direction  to  enter  jnc^ment  for 
the  plaintiff  upon  the  decision. 
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WEILLER  T.  WEISS.    (No.  35.) 

(Coart  ot  Appeals  of  Maryland,    Jan.  12, 
1915.) 

1.  EVIDEROE  (I  3G9*)~-PH0-r00R^FBS— ADioa- 
810  N. 

In  an  action  for  injury  to  a  racing  mare 
from  collision  with  defendant's  automobile,  a 
pbotograph  of  the  mare,  taken  before  the  ac- 
cident, was  admissible  to  ezplaio  and  apply 
the  evidence  as  to  where  the  wounda  on  her 
body  were. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  lDOe-1612;  Dee.  Dig.  i  309.*] 

2.  Appeal  and  Ebbor  (|  970*)— Hevibw— 

DiSCBETION  —  PHOTOQB^PHB-^  FoXTNOATXOn 

FOB  AdUIBSION. 

Whether  a  photograph  is  sufficiently  veri- 
fied, or  is  instructive  in  apptyins  the  evidence, 
are  preliminary  questiona  tor  the  courL  ana 
will  not  be  reviewed,  unless  the  dis(n«tlon  is 
arbitrarily  exercised. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^Kor,  Cent.  Dig.  9§  3849-3851;   Dec  Dig.  S 

3.  Dauaqeb  (S  169*)  —  Pleadikq  —  Gbrebal 
AND  Special  Damages. 

Id  an  action  for  damages  to  plaintiff's 
racing  mare  from  a  collision  with  defendant's 
automobile,  in  which  the  declaration  averred 
that  she  was  "seriously  and  permanently  in- 
jured about  her  body  and  limbs,  plaintiff  might 
mti'oduce  evidence  of  and  recover  for  the  mare's 
nervousness,  fright,  and  timidity  rendering  her 
valueless  as  &  racing  borae,  lizice,  in  view  of 
the  common  knowledge  that  horses  once  hurt 
or  frightened  by  automobiles  are  almost  al- 
ways rendered  useless  for  driving  purposes, 
tbey  might  be  deemed  the  natural  and  neces- 
sary result ' 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  429-188,  440-444,  447,  449-453 
Dec.  D^  I  159.*] 

4.  Damages  (S  174*)— Bvidinob— Pbohmato 

Cause. 

Jn  an  action  for  damages  for  injury  to  a 
radng  mare  from  collision  with  defendant's 
automobile,  the  fact  that  after  the  injury  she 
WHS  nervoua  and  timid  and  useless  for  racing 

Eurposes,  to  be  admissible,  must  be  shown  to 
ave  resulted  from  the  accidenL 

[Ed.  Note.— For  other  cases,  see  Damages, 
OenL  Dig.  S8  462-467;  Dec.  Dig.  i  174.*] 

5.  Appeal  and  Ebbob  (i  262*)— Bevibw- 
ExcEPnoif. 

Where  appellant,  by  proper  exception,  did 
not  raise  the  point  as  to  whether  evidence  ot 
injury  to  plaintiff's  racing  mare  showed  that  it 
resulted  from  the  collision,  it  wma  not  open  to 
review. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1582-1589,  1693-1695; 
Dec.  Dig.  I  202.*] 

Appeal  from  Baltimore  City  Court;  Morrla 
A.  Soper,  Judge. 

"To  be  officially  reported," 

Action  by  Charles  Weiss  ngainBt  Harry  C. 
Weiller.  Judgment  for  plalntlflT,  and  defend- 
ant appeals.  Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  PATTISON,  URNEB,  STOCK- 
BBIDGE,  and  CONSTABLE,  JJ. 

Robert  Biggs,  of  Baltimore,  for  appellant 
A.  Herman  Slslilnd.  of  Baltimore  (Harry  E. 
Scherf,  of  Baltimore,  on  tbe  brief),  for  ap- 
pellee. 


CONSTABLE,  J.  This  la  an  appeal  from 
a  Judgment  in  which  substantial  damages 
were  recovered  for  Injuries  sustained  by  tbe 
appellee's  horse  by  reason  of  a  collision  be- 
tween tbe  automobile  of  the  appellant  and 
the  said  horse.  There  were  eight  exceptions 
taken  to  the  rulings  of  the  court  below,  and 
they  all  relate  to  the  admisalbUlty  of  testi- 
mony. The  prayers  offered  by  each  party 
were  granted  by  tbe  court  and  no  excep- 
tions reserved  thereto.  For  the  settlement  of 
the  points  made,  it  is  not  necessary  to  set 
out  fully  the  facta,  as  disclosed  in  the  record. 
The  mare  of  the  appellee  was  Ave  years  old 
at  the  time  of  the  accident,  July  17,  1912, 
and  had  been  owned  by  him  since  she  was  a 
year  old.  She  had  been  trained  for  racing 
purposes,  and  was  eligible  for  the  2:24  (daaa. 
She  bad  been  raced  a  number  of  times  daring 
the  season  of  1911,  In  both  amateur  and  pro- 
fessional raeea;  winning  all  her  races  in 
amateur  classes,  and  being  second  once  in 
the  professional  classes.  For  her  first  start 
in  1912,  she  was  altered  in  a  rsce  to  be  held 
at  Qentlemen's  Driving  Park,  Baltimore,  July 
IStb,  and  was  sbtpped,  by  boat,  from  Annap- 
olis for  Baltimore  on  the  day  previous  in 
charge  of  a  hostler.  After  arriving  in  Balti- 
more, and  while  being  driven  to  the  race 
track,  the  injury  complained  of  occurred. 
Because  of  the  injuries  sustained,  she  was 
not  started  in  the  race  of  July  18tl^  and  was 
returned  to  her  stable  in  Anne  Arundel  coun- 
ty. She  was  raced  later  in  the  same  season, 
but  with  no  success.  The  main  qnratbm  to 
be  determined  arises  out  of  the  arnments 
of  tbe  declaration,  so  we  will  set  out  in  full 
the  only  count  therein: 

"For  that  by  the  negligence  of  the  defend- 
ant, as  well  as  his  agents  and  servants,  acting 
on  his  behalf,  in  operating  an  automobile  on 
the  ITth  day  of  July,  in  the  year  nineteen  hun- 
dred and  twelve,  on  Park  Heights  avenue, 
Baltimore  county,  Md.,  this  plaintiff  suffered 
great  loss  by  severe  Injuries  to  a  valuable  rac- 
ing mare,  which  mare  was  lawfully  on  tbe 
highway  and  being  driven  with  due  care  and 
caution,  without  any  fault  of  the  plaintiff  or 
his  agent  contributing  thereto,  and  caused  to 
be  seriously  and  permanently  injured  about 
her  body  and  limbs  by  the  negligent  conduce 
of  the  defendant,  his  agents  and  servants,  in 
running  said  automobile  into  said  mare  and 
knociiing  her  down  and  further  destroying  the 
vehicle  to  which  tbe  said  mare  was  bitched,  as 
well  as  tbe  harness  by  which  she  was  hitched 
to  the  said  vehicle,  and  the  said  injuries  to  tbe 
valuable  racing  mare  are  permanent.** 

[1,2]  The  first  exception  has  reference  to 
the  Introduction,  In  evidence  of  a  photograph 
of  the  mare,  taken  before  the  acddent  The 
record  shows  that  tbe  purpose  for  which  It 
was  used  was  to  show,  by  illustration,  to  the 
Jury  Just  where  tbe  wounds  on  tbe  body 
were.  Tbe  admissibility  of  photographs,  for 
the  purpose  of  explaining  and  applying  the 
evidence.  Is  fully  recognized  by  our  decisions. 
CoDgol.  Gas  Co.  v.  Smith,  109  Md.  186,  Ti 
Atl.  651.  Whether  It  Is  sufficiently  verified  or 
is  Instructive  are  preliminary  questions  for 


•For  other  cases  see  ssnw  toplo  sad  McOoa  NUMBER  la  Deo.  Dig.  A  Am.  Dig.  Key-No.  SerlM  *  RopT  Udssw 
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the  coart,  and  will  not  be  reviewed,  unless 
the  discretion  Is  exercised  In  an  arbitrary 
manner.  Consol.  Gas  Ck>.  t.  Smith,  supra; 
Md.  Electric  Co.  v.  Beasley,  IIT  Ud.  270,  83 
AtL  157.  In  our  opinion,  there  was  no  abuse 
of  the  discretion. 

[3]  Each  of  the  seven  remaining  exceptions 
presents  precisely  the  same  point  of  law,  and 
accordingly  will  be  considered  by  us  as  one. 
The  appellee  produced,  over  the  objections  of 
the  appellant,  testimony  tending  to  show 
that,  before  the  accident,  the  mare  was  level- 
headed, quite  fearless  of  objects,  a  bold 
racer*  and  easy  to  handle;  but  that,  since, 
Bhe  was  highly  excitable  and  nervous,  easily 
frightned.  timid  In  her  racing,  and  valueless 
as  a  race  horse  because  of  that  condition. 
Five  witnesses  testified  to  that  condition,  in- 
cluding the  daughter  of  the  appellee,  who 
testified  that  before  the  accident  the  mare 
was  gentle  and  not  afraid  of  anything,  and 
that  she  bad  been  in  the  habit  of  driving  her, 
but  that  since  the  accident  she  had  not  been 
able  to  drive  her,  because  she  frightened  at 
everything  and  was  not  safe  to  drive.  We 
have  not  thought  It  necessary  to  set  out  all, 
or  any,^  of  the  questtona  and  answers,  for  it 
is  only  to  the  eiubstance  that  the  appellant 
objects.  His  objection  la  that,  under  the 
averment  of  the  narr.,  no  testimony  tending 
to  prove  damages  of  this  diaraeter  was  ad- 
missible. It  is  urged  that  as  the  declaration 
did  not  Allege  injury  to  the  nervous  system, 
as  one  of  the  conseQuences  of  the  accident 
ttiat,  therefore,  no  teetlmoi^  Is  admlssJble 
to  show  that  as  an  element  of  damage.  The 
ground,  of  course,  Is  not  that,  under  a  prop- 
er averment  in  the  narr.,  the  appellee  could 
not  rea>ver  for  such  injurtes  if  tb^  were  the 
proximate  and  natural  results  of  the  Injury, 
but  that.  In  the  absence  of  such  a  claim,  the 
appellant  was  taken  by  surprise  in  bis  de- 
fense. 

The  rule,  which  here  Is  sought  to  be  Invok- 
ed, is  thus  stated  In  Sutherland  on  Damages 
(3d  Ed.)  vol.  2,  S  418: 

"Vnder  a  general  allegation  of  damage,  the 
plaintiff  may  prove  those  damages  whidi  nat- 
urally and  necessarily  result  from  the  act  com- 
plained of ;  for  the  law  implies  that  tbey  will 
proceed  from  it  These  are  called  general,  aa 
contradistiiiguiehed  from  special,  damages, 
which  are  the  natural  but  not  the  necessary 
consequences." 

And  section  419: 

"Special  damafres  are  required  to  be  stated 
in  the  declaration  for  notice  to  the  defendant 
and  to  prevent  surprise  at  the  trial." 

It  was  under  this  rule  that  in  ElUcott  v. 
Lamborne,  2  Md.  131.  this  court,  under  a 
count  alleging  that  earth,  sand,  and  other 
substances  were  washed  into  his  mlUdant,  and 
80  filled  and  choked  the  dam  as  to  make  it 
useless  to  him  in  the  working  of  his  mill, 
held  that  the  plaintiff  could  not  otter  evi- 
dence to  prove  that  he  could  not  wash  his 
rags,  because  the  stream  was  rendered  Im- 
pure and  muddy  by  the  earth  and  sand  de- 
posited, end  that  by  reas(Hi  of  gn<di  lm> 


purity  of  the  water  he  was  prevented  from 
making  white  paper..  The  court  said: 

"Damages  that  do  not  necessarily  result 
from  the  main  fact  alleged,  though  they  might 
be  the  natural  and  even  probable  effect  of  it, 
are  regarded  as  special  damages,  and  as  such 
must  be  set  out  in  the  declaration." 

On  this  principle,  the  appellant  contends 
that,  since  the  only  Injury  complained  of  In 
the  narr.  is  "caused  to  be  seriously  and  per- 
manently injured  about  her  body  and  limbs." 
no  proof  of  other  damage  was  admissible 
which  might  or  might  not  have  flowed  from 
the  injury  to  the  body  and  limbs. 

Whilst  it  is  true  that  this  rule  is  still  in 
effect  in  Maryland,  so  far  as  some  al:tlons  are 
concerned,  the  rule  has  been  very  much  re- 
laxed in  actions  for  damages  for  personal 
injuries.  This  being  the  language  of  this 
court  in  Baltimore  City,  Pass.  By.  Oo.  v. 
Baer,  90  Md.  97,  44  AU.  992.  The  rule  adopt- 
ed by  this  court,  and  sustained  by  authority, 
Is  that,  in  suits  for  personal  Injuries,  It  Is 
not  necessary  to  state  specially  any  matters 
which  are  the  legal  and  natural  consequences 
of  the  injury  inflicted.  That  is  the  rule 
adopted  in  Sloan  v.  Edwards,  61  Md.  89, 
which  was  a  suit  growing  out  of  an  assault 
and  battery.    The  declaration  charged: 

"That  the  defendant  assaulted,  and  then  and 
there  beat,  bruised,  wounded,  and  ill  treated 
the  plaintiff,  in  bo  much  that  his  life  was  there- 
by greatly  despaired  of,  and  other  wTMigs  did, 
to  toe  great  damage,  etc." 

The  plaintiff  oideavored  to  show  that,  ss  a 
result  of  tbe  battery,  he  had  become  subject  to 
cmvulslons  or  fits.  It  was  objected  to  on  the 
same  ground  as  tbe  objection  here  raised,  but 
this  court  held,  speaking  through.  Chief  Judge 
Alvey,  that  such  proof  was  admissible,  and 
that  it  was  not  necessary  to  state  specially 
matters  that  were  tbe  legal  and  natural  con- 
sequences of  the  Injury.  The  appellant, 
while  conceding  this  case,  contends  that  only 
In  assault  and  battery  cases  is  the  rule  re- 
laxed. We  see  no  reason  for  relaxing  the 
rule  more  In  cases  growing  out  of  assaults 
than  In  other  personal  injury  casea  And  that 
such  is  not  the  situation  in  this  state,  we  call 
attention  to  the  following  cases,  none  of 
which  was  an  assault  case:  Balto.  Pass.  Ky. 
Ca  V.  Kemp,  61  Md.  619,  48  Am.  Rep.  134; 
Hussey  v.  Ryan,  64  Md.  436,  2  Atl.  729,  54 
Am.  Rep.  772;  Balto.  Pass.  Ry.  Co.  v.  Baer, 
90  Md.  97,  44  Atl.  992.  In  the  Kemp  Case, 
the  plaintiff  was  allowed  to  show  a  cancer 
bad  developed,  without  any  charge  in  the  dec- 
laration. In  tbe  Hussey  Case,  it  was  held 
proper  to  offer  evidence  that  epilepsy  had  de- 
veloped under  the  averment  that  the  plain- 
tiff was  "cut  bruised,  wounded,  and  perma- 
nently injured."  The  case  of  Sealey  v.  Met 
By.  Co.,  78  App.  Div.  530,  79  N.  Y.  Supp.  677, 
relied  upon  by  the  appellant,  is  In  direct  con- 
aict  with  the  cas^  of  Balto.  Pass.  Ry.  Co.  v. 
Baer,  supra,  and  no  doubt  mnny  others  can 
be  cited  in  conflict  with  our  decisions;  but, 
since- tbls  court  has  liberalized  the  effect  of 
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tbe  Tula,  we  see  no  leamm  to  Tetnm  to  Its 
strict  enforcement 

The  declaration  apprised  the  defendant 
that  the  Injured  animal  was  valuable  be- 
cause a  racing  mare,  and  It  is  a  matter  of 
common  knowledge  that  horses  once  hurt,  or 
badly  frightened,  by  automobiles,  are  almost 
Invariably  rendered  useless  for  driving  pur- 
poses, and  it  should  readily  suggest  itself  to 
one's  mind  that  one  of  the  natural  results  to 
a  racer  would  be  his  diminution  in  value  be- 
cause having  been  knocked  by  an  automobile. 

[4,  6]  Another  objection  raised  here,  as  to 
tbe  admissibility  of  this  testimony,  Is  tbe  al- 
leged lac^  of  proof  showing  the  causal  con- 
nection between  the  accident  and  the  injuri- 
ous effects.  Of  course,  If  a  court  is  satisfied 
that  this  connection  is  not  supplied  by  the 
proof,  a  motion  made  to  strike  out  the  tes- 
timony should  be  granted,  or  it  could  be  pro- 
vided for  in  the  prayers;  for  the  plaintlfr 
must  show  affirmatively  the  injury  complain- 
ed of  Is  the  result  of  the  wrong  Inflicted. 
This  is  sometimes  to  be  inferred  from  the 
"facts,  for  there  may  be  no  way  of  establish- 
ing it;  but  at  others  It  must  be  established 
as  any  other  fact,  for  a  Jury  will  not  be  per- 
mitted to  merely  conjecture  and  speculate. 
In  tbe  present  case,  the  appellant  failed  to 
raise  the  point  by  proper  exception,  and  It  Is 
not  open  to  review  by  tills  court,  and  we  wlU 
therefore  express  no  <vInlon  npon  the  ques- 
tion. 

Judgment  affirmed,  with  costs  to  tb»  appel- 
lee. 


PHIIXIPS  et  al.  v.  GBOWNFIBLD. 

(No.  18.) 

(Ckrart  at  Appeals  of  Maryland.   Jan.  12, 
1816.) 

1.  Paktnebshif  (I  26*)— Oohtbaoiv-Pbaud— 

Evidence. 

Evidence  held  Insufficient  to  warrant  a 
fiading  that  the  partnership  agreement,  in  so 
far  as  it  reserved  to  defendant  the  primary 
rig'fat  to  purchase  the  business  at  an  appraised 
value  ascertained  hy  inventory,  etc.,  in  case 
of  a  disagreement  between  the  parties,  had 
been  obtained  by  defendant's  firattO. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  11 ;   I>ec.  Dig,  {  25,*] 

2.  Partnebship    (I  95*)  —  PAnrasBSHip 
AoREEUENT  —  BquAUTT— Bight  to  Pub- 

CIIASE. 

Provision  of  a  partnership  contract,  giving 
to  one  of  the  partners  a  right  to  i>iirchase  the 
business  at  an  inventoried  valuation,  etc,  in 
case  of  disagreement,  was  not  objectionable  as 
destroying  the  equality  of  the  partners. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
GenL  Dig.  |  142;  Dee.  Dig.}  96.*] 

8.  PABTNEHSHIP    (5  95*)— DtSSOLUTIOlT— Dl8- 
AORBEUENT. 

Where  one  partner  chained  the  other  with 
dishonesty  in  an  alleged  attempt  to  overcharge 
tbe  firm  for  goods  sold  to  it  from  a  wholesale 
business,  which  overdiargefl  were  only  the  usual 
and  ordinai'y  mistakes  to  be  expected  in  a 
businpss  o(  that  sort,  and  the  two  finally  sever- 
ed their  relations,  plaintiffs  refusing  to  assist 
defendant  in  taking  an  inventory,  such  con- 


duct ctHu^ted  a  final  dlsagreonent  wltbln  a 

provision  of  the  partnership  articles  that,  in 
case  of  disagreement,  defendant  should  have 
the  primary  right  to  purchase  the  firm's  assets 
and  business  at  its  inrmtoried  value. 

[Ed.  Note.— For  other  cases,  see  Partnersbip, 
Cent.  Dig.  I  142:  Dec.  Dig.  |  95.*] 

4.  Pabtmbbship  (g  95*)— D1S8OZ.UTIOIT— DiS- 

AGEEEMENT— Intention— Goon  Faith. 
Evidence  held  insufficient  to  show  that  a 
disfurreement  between  partners  had  been  In- 
tentioDally  provoked  by  defendant  In  order  that 
he  might  exercise  his  option  gi^en  in  the  part- 
nership articles  to  purchase  uie  partnen^  busi- 
ness and  assets  at  its  inventoried  TiQae,  ete., 
in  case  of  a  disagreement. 

[Ed.  Note.— For  other  cases,  see  PartnMSbip, 
Cent  Dig.  I  142;  Dec.  Dig.  S  96.*] 

5.  PABTNIBSHZP    (I  96*)— DUBOLimOH— Ap- 
PBAiaBUENT— ExCLUSIOn  OF  PABn^NBB. 

Where  partnersbip  articles  provided  that, 
in  case  of  disfigreement,  defendant  should  have 
the  first  right  to  purchase  the  business  at  the 
appraised  value  ascertained  by  an  inventory 
of  the  stock,  but  no  method  was  provided  as 
to  how  and  by  whom  the  inventory  and  ap- 
praisement WHS  to  be  made,  it  would  be  pre- 
sumed that  it  was  to  be  made  by  the  parties 
to  the  contract,  so  that,  if  they  could  not  afree 
on  a  proper  appraisement  or  on  appraisers, 
it  was  defendant's  duty  to  resort  to  proper 
legal  procedure  to  ascertain  the  value  of  the 
assets;  be  having  no  right,  on  plaintiffs'  re- 
fusing to  participate  in  taking  an  inventory, 
to  exclude  them  from  the  place  of  business  of 
the  firm,  or  to  bar  their  participation  In  the 
business,  until  the  amount  had  been  properiy 
ascertained  and  paid  or  tendered. 

[Ed.  Note.— For  other  cases,  see  Partnwship, 
Gent  Dig.  |  142 ;  Dec  Dig.  |  05.*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  James  M.  Ambler,  Judge. 

"To  be  officially  reported." 

Bill  by  Howard  M.  PhiUlpe  and  another 
against  Albert  C.  Crownfleld.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Beversed 
and  remanded. 

See,  also,  92  Atl.  1033. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE.  THOMAS,  PATTISON,  UBNBR, 
and  OONSTABLB,  J  J. 

JoBhna  Homer,  Jr.,  and  Isaac  Lobe  Strans, 
both  of  Baltimore,  for  appellants.  George 
M.  Kndy,  of  Baltimore  (WilUam  MUnes 
Maloy*  of  Baltimore^  on  the  brief),  for  ap- 
pellee. 

CONSTABLE,  J.  Upon  a  bill  ffled  by  tbe 
appellants,  the  conrt  txHow  granted  a  prelim- 
inary injunction.  After  bearing  was  bad  up- 
on the  bill,  answer,  and  testimony,  the  court 
passed  an  order,  dissolving  the  Injunction 
and  dismissing  tiie  blU.  From  that  decree, 
this  appeal  was  taken. 

From  the  bill,  it  appears,  in  substance,  that 
the  appellants,  who  are  husband  and  wife,  on 
the  one  part,  and  the  appellee,  on  On  oflier 
part,  entered  Into  a  covenant  of  partnership 
for  the  purpose  of  purchasing  and  selling 
confectionery,  soda  vrates,  and  similar  met- 
chandlse  in  a  storeroom,  to  be  called  tbe 
"Lyric,"  In  the  <Aty  of  Baltimore;  that  the 
articles  of  partnership  provided  that  both 
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partleB  should  each  contribute  $300  to  the 
capital;,  that  the  profits  should  be  equally 
divided  and  the  losses  borne  one-half  by  the 
appellants  Jointly  and  one-half  by  the  ap- 
pellee; that  all  funds  of  the  partnerahlp 
should  be  deposited  to  the  credit  of  the  part- 
nership and  withdrawn  only  on  checks  signed 
jointly  by  the  appellant  Howard  M.  PhlUlps 
and  the  appellee;  that  the  appellants  should 
devote  their  entire  time  and  energy  to  the 
conduct  of  the  business;  that  the  appellant 
Amy  O.  Phillips  should  receive  the  sum  of 
^  a  week  for  her  serrices,  but  that  the  ap- 
pellant Howard  M.  Phillips  should  not  re- 
ceive any  compensation  for  his  services  other 
than  his  share  of  the  profits.  The  provision 
about  which  the  present  controversy  arises  is 
set  out  In  full,  as  follows: 

"It  is  understood  and  agreed  between  the 
parties  hereto  that,  in  the  event  of  a  disagree- 
ment, the  party  of  the  first  part,  or  his  per- 
sonal representatives,  ehall  have  the  firet  right 
to  purchase  the  business,  at  the  appraised  value 
ascertained  by  an  inventor;  of  the  stock,  and 
a  calculation  of  the  liabilities  of  the  partner- 
ship, together  with  the  sum  of  two  hundred 
dollars  ($200)  as  a  consideration  for  the  equi- 
ty in  the  lease  on  the  store  at  the  northeast 
comer  of  Charles  and  Preston  streets,  and  in 
the  event  that  the  party  of  the  first  part,  or 
his  personal  representatives,  shall  not  exercise 
said  right  to  porchase  within  thirty  days  after 
written  notice  shall  have  been  given  to  him 
of  the  disagreement  and  intention  to  dissolve, 
then  the  parties  of  the  second  part,  or  their 
personal  repraentatives,  shall  have  the  right 
to  purchase  said  business  at  the  value  as  as* 
ccrtained,  as  above  stated." 

It  Is  alleged  that  the  at^^ee  did  not  con- 
tribute bla  $300  until  some  time  after  the  ar- 
ticles had  been  signed,  although  the  appel- 
lants furnished  theirs  the  day  of  the  signing. 
It  la  further  alleged  that  the  appellee  and 
Howard  M.  PUUips  disagreed  about  a  matter 
entirely  Independent  of  the  partnership  busi- 
ness ;  and  it  is  charged  that  the  appellee  in- 
tentionally provoked  such  disagreement,  in 
order  to  have  a  pretext  for  dissolving  and 
terminating  the  partnership,  and  further  al- 
leged that  they  (the  appellants)  had  done  all 
In  their  power  to  maintain  amicable  relations 
with  the  appellee.  It  Is  further  alleged  that 
the  ai^ellee,  after  the  safd  disagreement, 
wrote  the  appellants  that  he  Intended  taking 
over  the  property,  In  conformity  with  the 
provision  of  the  agreement  quoted  above; 
that  a  few  days  thereafter  he  again  wrote 
the  appellants  to  the  same  effect  and  the  fur- 
tlier  effect  that  he  was  willing  to  have  the 
partnership  business  and  assets  transferred 
to  a  corporation  to  be  formed  for  the  purpose, 
51  pet  cent  of  the  capital  of  which  should  be 
owned  by  him  and  the  balance  by  the  appel- 
lant Amy  G.  Phillips.  The  appellants  In- 
formed the  appellee  that  they  would  not  as- 
sent to  a  dissolution  of  the  partnership,  nor 
to  any  change  In  the  covenant  of  partnership, 
nor  to  any  transfer  of  the  business  or  assets. 
Thereupon  it  Is  alleged  that,  shortly  after- 
wards, the  appellee  entered  the  store,  dur- 
ing tb»  absence  of  the  mipellanta,  and  took 


exclusive  pomesslon,  locking  and  keeping  out 
the  ai^ellants,  and  continued  to  do  so. 

The  relief  prayed  for  and  granted  was 
that  the  appellee  be  restrained  from  prev^t- 
ing  the  appellants  from  entering  the  prem- 
ises and  from  performing  all  the  duties  with 
respect  to  the  business  which  they  were  en- 
titled to  perform  under  the  agreement,  and 
from  attempting  to  require  or  force  the  ap- 
pellants to  sell  or  otherwise  transfer  to  him 
th^  interest  in  the  business,  by  virtue  of  the 
fictitious  disagreement  set  up  by  him,  and 
also  from  taking  ezclus^e  possession  of  the 
bank  books  and  funds  of  the  business. 

Upon  the  motion  to  dissolve,  a  great  vol- 
ume of  testimony  was  taken,  a  large  portion 
of  which,  the  record  Justifies  us  In  saying, 
was  irrelevant  and  trlviaL 

The  contention  of  the  appellants  Is  that 
the  provision  in  the  articles  of  partnership 
providing  for  the  purchase  of  the  business  in 
the  event  of  a  dlsagreemrat  is  void  or  voida- 
ble, because  It  was  procured  by  the  fraud 
of  the  appellee  practiced  upon  the  appel- 
lants; that  If  it  should  be  deemed  that  this 
provision  is  valid,  no  disagreement  within 
the  purrlev  of  the  danse  has  occurred ;  and 
that  therefore  no  ground  edsts  for  the  exer- 
cise of  Qie  option  by  the  app^ee. 

[1]  It  needs  no  citation  of  authority  to  es- 
tablish the  position  that.  If  the  appellants 
were  induced  to  enter  into  the  contract  by 
the  fzand  of  the  appellee,  then  the  cimtract 
is  not  binding.  Indeed,  the  aivellee  concedes 
tlUs  to  be  the  law,  but  maintains  Qiat  the 
facts  show  an  entire  absence  of  fraud.  It 
will  Uierefore  be  necessary  to  briefly  review 
the  testimony  to  determine  the  correctness 
or  incorrectness  of  these  questions. 

The  appellee  had  long  been  in  the  whole- 
sale confectionery  business,  and  the  appel- 
lant Howard  H.  ^illllps  had  for  sev^l 
years  been  ^ployed  by,  him  as  a  salesman. 
The  appellee  decided  to  embark  in  the  retail 
business  in  connection  with  bis  wholesale 
buainesa.  With  this  end  In  view,  in  looking 
about  for  a  suitable  location,  he  attempted  to 
lease  the  storeroom  in  the  basement  of  the 
property  at  the  comer  of  Charles  and  Pres- 
ton streets,  Baltimore.  Because  of  some  le- 
gal complications,  he  was  unable  at  once  to 
secure  a  valid  lease,  but  secured  a  promise, 
from  the  agent  for  the  property,  that  as  soon 
as  a  valid  lease  could  be  executed  he  should 
have  the  first  rtght  to  a  lease.  Later  the 
agent  notified  him  the  lease  could  be  etfetTt- 
ed.  In  the  meantime,  the  appellee  had  open- 
ed a  store,  similar  to  the  kind  he  contem- 
plated for  the  Charles  street  rooms,  In  the 
Equitable  Building,  and  hesitated  over  tak- 
ing the  lease.  However,  after  several  inter- 
views between  the  agent  for  the  property,  the 
appellee,  and  the  api>ellant  Howard  M.  Phil- 
lips, the  storeroom  was  leased,  the  appellee 
and  Howard  M.  Phillips  signing  the  leas^ 
and  the  articles  of  partnership  were  drawn 
upb  and  are  as  set  out  in  the  blU,  and  aa  re- 


Digitized  by 


1032 


92  ATLANTIC  RKPORTER 


(Md. 


cited  above.  Before  the  parties  signed,  Mrs. 
Phillips  testified  that  she  "did  not  under- 
stand the  meaning  of  the  clause  about  $200. 
I  may  not  express  myself  now  Just  what  It 
read.  And  he  whispered  on  the  side  that 
meant  to  protect  tilm  !f  Mr.  Phillips  should  i 
pick  up  and  go  away  again,  and  that  he  and 
I  should  continue  the  business  as  partners.** 
That  constitutes  the  fraud  relied  upon  by 
the  appellants  which  Induced  them  to  enter 
into  the  contract.  We  will  revert  to  that 
later  on,  however.  That  part  of  the  agree- 
ment relating  to  both  of  the  Phillips  dovotlng 
all  of  their  time  to  the  conduct  of  the  busi- 
ness was  changed  so  that  It  only  applied  to 
Mrs.  Phillips,  and  Mr.  Phillips  was  continu- 
ed on  as  a  salesman  in  the  wholesale  busi- 
ness of  the  appellee.  It  was  also  agreed  that 
all  of  the  confectionery  should  be  procured 
through  the  appellee's  wholesale  bnslneas; 
the  price  agreed  being  factory  prices,  plus 
freight,  plus  10  per  cent  It  was  also  neces- 
sary to  employ  a  saleswoman,  and  it  was 
agreed  that  ¥3  of  her  wages  should  be  paid 
by  tiie  appellee  IndMdually.  and  the  balance. 
14,  by  the  business.  The  agreement  was 
signed  by  all  the  parties  on  the  6tii  day  of 
October,  1913,  and  the  |300  of  the  Philllpses 
paid  over  to  the  appellee  at  that  time.  The 
store  was  opened  for  business  on  the  8th  of 
November,  1913,  and  the  appellee's  (800  were 
not  deposited  until  the  14th  of  the  same 
m(Hith.  In  the  meantime,  the  partnership 
had  become  Indebted  to  the  appellee's  whole- 
sale business  for  supplies.  There  Is  no  claim 
made  that  the  ai^Ilee  did  not  put  In  his 
share  of  the  capital,  but  only  that  be  was 
dilatory  In  doing  so. 

The  retail  store  was  a  success  almost  from 
the  beginning.  And  also  from  the  beginning 
friction  developed  between  Mr.  Phillips  and 
the  appellee.  The  trouble  was  caused  by 
complaints  made  by  Phillips  that  overcharges 
were  made  by  the  appellee  for  goods  furnish- 
ed In  some  instances,  and  in  others  that  goods 
ordered  had  not  been  delivered  but  still  were 
charfied  for.  These  complaints  were  made  in 
the  Equitable  Building  store  of  the  apirellee, 
and.  If  we  consider  only  the  testimony  of 
Phillips,  were  so  frequent  and  made  lu  such 
a  manner  as  questioned  the  honesty  of  the 
appellee.  From  our  reading  of  the  record, 
we  have  been  able  to  discover  nothing  from 
which  anything  could  be  inferred  but  the 
usual  and  ordinary  mistakes  to  be  expected 
In  a  business  of  necessarily  small  details. 
All  claims  were  promptly  adjusted  when 
shown  to  the  apijellee.  In  the  early  part  of 
January,  1914,  the  appellant  Howard  M. 
Phillips  voluntarily  left  the  emi)lny  of  the 
appellee  after  some  dlsimte  growing  out  of  a 
transaction  In  the  wholesale  business.  A 
few  days  later  he  re-entered  the  employ  of 
the  appellee,  but  on  a  commission  basis  in- 
stead of  a  weekly  salary.  On  the  second 
week's  work,  when  the  commLssions  did  not 
amount  to  as  much  as  his  salary  would  have, 


the  final  break  occurred,  during  which, 
among  other  things,  the  appellee  was  called 
"the  commonest  cur  in  Baltimore."  This,  of 
course,  terminated  their  relations  as  employ- 
er and  employs.  Afterwards,  January  Slst 
and  February  4th,  followed  the  letters  here- 
tofore referred  to.  ^e  appellants  refused 
to  assist  the  appellee  In  an  inventory,  so  the 
appellee  bad  one  made  himself,  and  after^ 
wards,  when  Mrs.  Phillips  was  away  from 
the  store  for  lunch,  entered  the  store  and  re- 
fused to  allow  the  appellauts  to  enter. 

The  appellee  testified  that  he  attempted  to 
find  Mr.  Phillips,  80  as  to  tender  a  certified 
check  for  the  amount  of  the  Inventory  and 
the  amount  agreed  upon  for  the  equity  for 
the  lease,  bnt  that  he  could  not  find  them  to 
getlier  before  the  injunction  was  laid. ' 

The  ai^lants  have  cited  a  number  of  an- 
thoritles,  dealing  wltb  the  Question  of 'fraud, 
about  which  there  can  be  no  donbt  raised  as 
to  their  correctness  In  a  proper  case;  but 
they  have  no  application  In  the  present  case, 
tor  the  facta  do  not  measure  up,  in  our  opin- 
ion, so  as  to  establish  a  case  of  fraudulent 
action  on  the  part  of  the  appellee.  We  have 
been  unable,  from  a  close  and  careful  read- 
ing, to  arrive  at  a  conclusion  that  any  fraud 
was  exercised  by  the  appellee  to  Induce  the 
appellants  to  enter  Into  the  contract  Tlw 
only  act  urged  by  the  appellants  as  estab- 
lishing that  condition  arises  from  the  conver- 
sation between  Mis.  Phillips  and  the  appel- 
lee, b^ore  referred  ta  The  clause  In  the 
agreement  states,  In  clear  and  unmlstakabla 
language,  that  it  Is  providing  for  a  dlssoln- 
tion  of  the  business,  in  the  event  iA  a  dis- 
agreement of  the  parties.  Mrs.  Phillips  tes- 
tifies that  she  did  not  understand  the  mean- 
ing of  the  provision  for  $200.  This  very  nat- 
urally could  not  be  known  to  a  person  not 
versed  In  business.  But  It  was  that  part 
that  she  says  was  not  understood  by  her, 
and  not  the  main  object  of  the  clause,  to  wit, 
in  the  event  of  a  disagreement,  the  api>ellee 
should  have  the  first  right  to  purchase.  And 
in' response  to  her  inquiry  as  to  the  meaning 
of  the  $200  portion,  the  appellee  volunteered 
that,  If  Mr.  Phillips  went  off  again  (as  he 
had  before,  for  a  period  of  several  months), 
they  would  continue  as  partners.  The  rec- 
ord shows  that  the  appellee  made  every  ef- 
fort, both  verbally  and  in  the  letters  refer- 
red to,  to  continue  the  business,  either  as  a 
corporation  or  a  partnership  with  Mrs.  Phil- 
lips, on  the  one  condition,  that  Mr.  Phillips 
should  be  excluded.  We  are  therefore  of  the 
opinion  there  was  no  fraudulent  inducement 
on  the  part  of  the  appellee  so  as  to  enable 
the  appellants  to  escape  the  blndlnjr  effect 
of  what  they  had  In  writing  agreed  to. 

[2]  It  is  suggested  by  the  appellants  that, 
by  giving  the  appellee  the  first  right  to  pur- 
chase, the  equality  of  the  partnership  Is  de- 
stroyed, and  that  the  appellee  gains  an  ad- 
vantage. We  know  of  no  rule  of  law  which 
prevents  parties  to  a  partnership  from  agree- 
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Ing  among  theonselTes  tbat  some  of  the  part- 
ners may  have  an  advantage  or  Interest  over 
tbe  others.  In  this  agreement,  tbe  provi- 
sion was  that,  80  long  as  the  partnership  con- 
tinned,  the  partners  should  share  the  profits 
or  losses  equally,  but  that,  when  It  was  at 
an  end,  a  settlement  should  be  made  in  a  par- 
ticular way  and  the  business  .continued,  If 
either  party  desired  to  do  so. 

[3]  We  are  also  of  the  opinion  that  snch 
a  disagreement  has  arisen  between  tbe  par- 
ties, as  was  contemplated  by  the  covenant  of 
partnership.  It  Is  true  that  the  final  dis- 
agreement came  about  over  a  matter  con- 
nected, not  with  the  partnership  business, 
but  with  the  wholesale  business;  but,  from 
a  reading  of  the  testimony,  the  fact  is 
brought  strongly  home  that  this  was  merely 
the  climax  of  a  continuing  series  of  more  or 
less  petty  quarrels  from  the  Inception  of  the 
partnership.  We  do  not  mean  that  Mr.  Phil- 
lips should  not  have  called  attention  to  er- 
rors made  In  the  accounts,  between  the  par^ 
nershlp  and  wholesale  business,  but  we  liave 
been  Impressed  with  the  spirit  In  which  the 
charges  were  made  and  have  wondered  that 
tbe  final  break  was  deferred  as  long  as  it 
was.  The  very  basis  for  a  partnership  is 
the  mutual  confidence  reposed  by  the  partners 
In  each  other.  When  that  element  Is  lacking 
or  destroyed,  the  very  purposes,  ends,  and 
aims  of  a  partnership  are  defeated. 

[4]  We  have  also  sufficiently  indicated  our 
opinion  as  to  the  correctness  of  the  allega- 
tion In  the  bin  that  the  disagreement  was  in- 
tentionally provoked  by  the  appellee  In  order 
to  exercise  his  option.  There  Is  nothing 
whatever  In  the  record  to  warrant  such  an 
intimation.  We  have  considered  this  phase 
very  carefully,  for,  if  such  a  condition  ex- 
isted. It  would  show  such  a  want  of  good 
faith  that  a  court  of  equl^  abould  not  hesi- 
tate to  Intervene. 

[S]  Although  we  are  of  tbe  opinion  that 
the  appellee,  after  the  disagreement,  was,  un- 
der the  dlsagreeme(^t  clause,  entitled  to  exer- 
cise the  option  of  purchase,  we  nevertheless 
must  find  tbat  he  exceeded  his  rights,  when 
he  attempted  to  and  did  take  exclusive  pos- 
session of  the  store  after  ousting  the  appel- 
lants. The  agreement  provided  In  terms  that 
the  appellee  "shall  have  the  first  right  to 
purchase  tbe  business,  at  the  appraised  value 
ascertained  by  an  Inventory  of  the  stock." 
There  Is  no  method  provided  as  to  how  and 
by  whom  the  Inventory  and  appraisement  is 
to  be  made,  but,  of  course,  the  presumption 
is  tbat  it  Is  to  be  made  by  the  parties  to  the 
contract.  If  tbe  parties  could  not  agree  up- 
on a  proper  Inventory  and  appraisement, 
they  would  have  to  agree  upon  appraisers  or 
resort  to  the  proper  legal  procedure  for  the 
ascertainment  of  an  amount,  for,  In  the  ab- 
sence of  a  binding  appraisement,  the  pur- 
chaser could  not  be  allowed  to  take  tbe  prop- 
erty over  tbe  protest  of  his  copartners.  In 
this  case,  the  appellee  endeavored  to  have 


the  appellants  join  him  in  the  work  of  the  ap- 
praisement, but,  when  they  refused,  he  did 
not  thereby  gain  the  right  to  have  one  made, 
which  would  bind  the  appellants.  He  was 
in  no  better  position  than  If  the  appellants 
had  consented  to  assist,  and  then  there  had 
been  a  disagreement  between  them  as  to  the 
proper  amount.  It  is  a  fundamental  prin- 
ciple tiiat  no  partner  is  entitled  to  the  pos- 
session and  control  of  tbe  partnership  as- 
sets to  the  exclusion  of  the  other  partners,  in 
the  absence  of  an  express  agreement  to  that 
effect  Under  the  terms  of  the  agreement 
In  this  case,  Mrs.  Phillips  was  In  charge  of 
the  store,  assisted  by  Mr.  Phillips,  and,  al- 
though the  appellee  had  the  right  to  pur- 
chase when  the  Inventory  and  appraisement 
had  been  properly  ascertained,  he  had  no 
right  to  bar  them  from  participation  In  the 
business,  until  tbe  amount  had  been  prop- 
erly ascertained  and  paid  or  tendered. 

We  will  have,  therefore,  to  reverse  the  rul- 
ings of  the  lower  court  and  remand  the  pro- 
ceedings in  order  that  the  injunction  may 
be  continued,  restraining  the  appellee  from 
preventing  the  appellants  entering  the  prem- 
ises and  performing  their  duties  therein,  and 
from  taking  exclusive  possession  of  the  bank 
books  and  funds  of  the  business,  until  such 
time  as  the  rights  of  the  appellee  can  be  en- 
forced by  proper  legal  procedure. 

Decree  reversed,  and  cause  remandedit  with 
coste  to  the  api)ellants. 


CROWNFIELD  v.  PHILLIPS  et  al. 
(No.  98.) 

(Court  of  Appeals  of  Maryland.    Jan.  12, 
1915.) 

1.  Appeal  ano  Ebbob  (S  87»)— Bffkt  of 

APPEAIt— SUPEBSEOEAS. 

The  Supreme  Court  has  no  power  to  re- 
view the  refusal  of  the  lower  court  to  annul 
the  effect  of  an  appeal  from  an  order  refusing 
to  grant  a  preliminary  injunction;  such  being 
a  matter  expressly  left  to  the  discretion  of  the 
court  in  which  tne  proceedings  are  pending. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent.  Dig.  H  56»-560,  BT7-&0;  Dee. 
Dig.  i  87.*] 

2.  Partnebhuip  (K  99,  118*)— Paetnebs  — 
CoupsTiKG  Business. 

A  partner,  without  the  consent  of  his  co- 
partners, cannot  carry  on  a  business  of  tbe 
same  nature  and  competing  with  tliat  of  the 
firm,  and,  if  be  does  so,  equity  may  enjoin  its 
continuance. 

J'Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  153,  181 ;  Dec  Dig.  S8  09,  118.*] 

3.  Pabtnebship    (S    230*)  —  Dissolutiok — 
CoHPETiKo  Business— I. •JJUNCTioN. 

Where  after  disagreement  between  part- 
ners, and  pending  dissolution,  the  outgoing 

partner  set  up  a  competing  business  whicli 
seriously  interfered  witli  the  bu!-iues»  of  the 
firm,  the  controlling  [jfirtner  was  entitled  to 
a  preliminary  injunction  restraining  the  con- 
tinuance of  such  competing  business  iiending 
settlement  of  the  partnership  affairs. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  f  477        Dec.  Dig.  S  230.*] 


•For  otbsr  cMM  SM  sani*  topic  aad  section  MUMBBA  la  Dm.  Dli.  *  Am.  Dig.  K«y-No.  Series  *  Rqi'r  Indexes 
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Appeal  from  Glrcalt  Court  No.  2  of  Balti- 
more City;  James  M.  Ambl^,  Jndge. 

"To  be  offidally  r^orted." 

Suit  by  Albot  C.  Orownfl^  against  How- 
ard U.  Phillips  and  others.  From  an  order 
denying  a  motioa  for  an  Injunction,  plain- 
tUfs  appeaL  Reversed  and  remanded. 

Argned  before  BOYD,  a  J.,  and  BBISGOB. 
BUBKE,  THOMAS,  PATTISON,  URNBR. 
STOCKBBIDGE,  and  CONSTABLE,  JJ. 

George  M.  Brady,  of  Baltimore  (William 
Milnes  Maloy,  of  Baltimore,  od  the  brief),  for 
appellants.  Joshua  Homer,  Jr.,  and  Isaac 
Lobe  Straua,  botb  of  Baltimore,  for  appellee. 

CONSTABXiE,  J.  This  appeal  grows  out 
of  tbe  refusal  of  tbe  court  below  to  issue  an 
Injunction  forthwith,  upon  a  petition  filed  by 
Albert  C.  Crowufleld,  in  the  cauae  of  How- 
ard M.  PhilUps  and  Amy  G.  Phlllipa  t.  Albert 
C.  Crownfleld,  which  was  argued  on  appeal 
at  this  term  of  this  court,  and  wherein  the 
Phillips  were  iQ>pellant8  and  Crownfleld  was 
appellee. 

The  petition  sets  out  the  facts  which  were 
alleged  In  the  bill  and  answer  in  tbe  original 
proceedings,  which  need  not  be  repeated  here, 
since  they  are  quite  fully  set  forth  In  the  opin- 
ion filed  in  that  appeal,  and  in  addition  al- 
leges that  the  complainants,  after  the  dissolu- 
tion of  tbe  injunction  by  the  lower  court, 
took  an  appeal  from  tbe  decree  and  filed  an 
appeal  bond,  thereby  staying  the  operation 
of  the  decree,  and  thus  have  been  enabled  to 
keep  In  possession  of  the  property  in  con- 
troversy for  a  great  length  of  time,  through 
their  delay  in  prosecuting  tills  appeal.  It 
was  further  alleged  that  the  complainants, 
after  the  decree  adverse  to  ttiem,  and  after 
this  appeal  from  the  same,  leased  a  storeroom 
on  the  same  floor  of  tbe  building  in  which 
the  partnership  business  of  the  parties  was 
carried  on,  and  are  therein  conducting  a  busi- 
ness similar  to,  and  in  competition  with,  the 
partnership  business. 

The  petition  states  the  objects  of  the  peti- 
tion to  be:  First,  to  have  the  court  exer- 
cise the  discretion  granted  to  it  by  section 
29  of  article  6  of  the  Code,  and  pass  an  or- 
der directing  that  the  appeal  shall  not  stay 
the  operation  of  the  decree;  secondly,  that 
the  complainants  may  be  enjoined  from  car- 
rying on  the  business  they  have  opened,  in 
competition  with  tbe  partnership  bnriness. 

II]  The  court  refnsed  on  the  petition  and 
affidavit  to  issue  an  order  annulling  tbe  usual 
effect  of  an  appeal,  and  also  refused  to  grant 
a  x>eremptory  injunction,  but  fiassed  an  or- 
der directing  the  complainants  to  show  cause. 
From  said  last-mentioned  order  this  appeal 
was  taken. 

This  court  has  no  power  td  review  the  re- 
fusal of  the  lower  court  to  annul  the  effect 
of  the  appeal,  for  it  Is  a  matter  that  is  ex- 
pressly left,  by  the  statutes,  to  the  discretion 
of  the  court  where  the  procettUngs  are  pend- 
ing.  Washington  County  v.  School  Commis- 


sioners, 77  Md.  292,  26  AtL  US.  The  only 
qoestira  presented  to  ns  for  determinatltm  Is 
whether  the  lower  court  was  comet  in  not 
ordering  an  injunction  to  issue  immediately, 
bat  allowing  the  complainants  time  to  Aow 
cause  befbre  acting  upon  the  alleeaUons. 

[2]  The  rule  ot  law  is  universal  tliat  a 
partnw,  without  the  consent  of  his  copart- 
ners, cannot  carry  on  a  business  of  the  same 
nature  and  competing  with  that  ot  the  Ann. 
If  this  rule  is  violated,  equity  may  enj(^ 
him  from  doing  so;  and  some  Jurisdictions 
have  held  that  he  may  be  compelled  to  ac- 
count and  pay  over  to  the  firm  all  profits 
thus  made.  Christian  Grocery  Co.  v.  Hill, 
122  Ala.  490,  26  Sontfa.  148 ;  Grafton  v.  Paine. 
7  App.  D.  O.  2SS;  Titibenor  v.  Newman,  18C 
111.  264,  57  N.  B.  826;  Metcalfe  r.  Bradshaw, 
145  111.  124.  88  N.  B.  1116,  36  Am.  St.  Rep. 
478;  Lockwood  v.  Beckwitb,  6  Bilch.  168. 
72  Am.  Dec.  68;  Amer.  Bank  Note  Co.  v. 
Edson,  56  Barb.  (N.  1.)  84;  UarshaU  v. 
Johnson,  88  Ga.  500;  Tan  Densen  v.  Gtls- 
pell,  114  App.  Div.  361,  99  N.  Y.  Sapp.  874 ; 
Mannf.  Nat  Bank  v.  Cox,  69  N.  T.  609^ 
This  rule  is  not  only  well  established,  bnt 
founded  In  reason. 

[3]  If,  then,  tbe  allegations  were  sufficient- 
ly definite,  specific,  and  verified  by  affldavIL 
we  think  such  a  case  would  be  presented  for 
Immediate  relief.  To  ascertain,  let  us  exsm- 
ioe  in  detail  Just  what  the  allegations  set 
forth,  and,  for  this  purpose,  we  cannot  do 
better  than  set  out  verbatim  all  references 
thereto.   The  first  mention  is  as  follows: 

"The  Bccond  object  is  to  enjoin  the  com- 
plainants from  carrying  on  a  business  which 
they  have  recently  entered  upon  on  North 
Charles  street,  adjoining  and  immediately  to 
the  north  of  the  premues  occupied  by  the 
aforementioned  store,  called  the  'Lyric.' 
•  •  •  That  the  appellants  (Phillipe)  are  con- 
ducting the  Lyric  apparently  for  the  nenefit 
of  themselves  and  the  defendant  (petitioner), 
and,  in  cm  adjoMnff  store  on  Charles  street, 
they  are  conducting  a  similar  store  on  tkfir 
own  behalf,  thereby  willfully  competing  be- 
tween tbemaelves,  on  the  one  hand,  and  them- 
selves and  the  d^endant,  on  the  other,  the  de- 
tails of  which  are  hereinafter  set  forth." 

The  details  are  then  set  out  as  follows: 
"That  in  spite  of  their  actual  possession  of 
the  Lyric,  situate  at  the  northeast  comer  of 
Charles  and  Preston  streets,  the  complainants 
leased,  during  the  summer,  the  rear  of  the  first 
floor  of  the  same  baiiding  in  whi(^  the  Lyric 
store  is  situate,  and  they  nave  opened  op  there 
a  tea  room  and  delicatessen  store.  Tbey  have 
a  lease  from  the  same  party  from  whom  the 
complainants  and  the  defendant  have  a  lease. 
Their  lease  rune  for  five  years,  at  MO  a  month, 
and  the  lcn»ocs  are  the  complainants,  together 
with  Ella  W.  Mitchell,  the  mother  of  the  said 
Amy  6.  Phillips,  and  the  bondewoman  in  the 
injunction  bond  and  in  tbe  appeal  bond.  Tbe 
two  stores  are  in  direct  competiti(Hi,  and  yet 
they  are  connected  together  in  the  same  build- 
ing by  direct  passageway.  They  both  sell 
cigars,  ice  cream,  ginger  ale,  crackers,  cake, 
etc.  The  complainants  remove  articles  from 
one  store  to  the  other,  so  that  it  is  practirally 
impossible  to  keep  an  accounting.  It  is  hard, 
from  the  street,  to  tell  where  one  store  begins 
and  the  other  ends.  The  show  windows  of  the 
stores  are  lai^ely  dressed  alike,  and  tbe  eoni- 
platnants  go  mrst  from  one  store  to  tbe  other. 
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actiog  as  Balesmeo  in  both.  The  storee  are  in 
competition  ;  one  (the  tea  room  and  delicatessen 
store)  being  owned  by  Howard  M.  Fhillipa  and 
the  members  of  his  family,  and  the  other  beinff 
ran  b;  said  Howard  M.  Phillips  and  Amy  6. 
Phillips,  although,  as  d«crecd  by  court,  the 
property  of  the  defendant." 

It  needs  no  further  comment  to  Bhow  that, 
according  to  the  allegations  of  the  petition, 
the  complainants  are  violating  flagrantly  the 
above  rule,  and  therefore  the  petitioner  was 
entitled  to  immediate  relief  by  way  of  a 
preliminary  Injunction.  And  we  will  there- 
fore reverse  the  ruling  of  the  lower  court 
and  remand  the  cause  so  that  an  Injanetioii 
can  be  Issued  by  the  lower  court 

Older  reversed,  and  cause  remanded,  with 
costs  to  the  appellant 


LEDERBR  v.  JOHANNSEN.    (No.  32.) 
(Court  of  Appeals  of  Maryland.  Jan.  12,  1915.) 

1.  Wills  ({  818*}— Pbobate— Notice  of  Pbo- 
oeedings. 

Code  Pub.  Civ.  Laws,  art  98,  |  843,  pro' 
vide*  that  if  any  of  the  next  relatitms  of  a  de- 
ceased attend  when  a  will  is  exhibited  and  mafae 
no  objections,  or  if  reasonable  notice  of  tbe  time 
of  exhibitinK  the  same  has  been  given  to  auch 
relations  as  might  conveniently  be  served,  the 
register  shall  proceed  to  take  probate.  Sec- 
tions 344  and  345  provide  that  if  tbe  will  be 
exhibited  to  the  orphans'  court,  and  near  re- 
lations do  not  attend,  and  no  notice  shall  appear 
to  have  been  given,  the  court  may  either  di- 
rect sommons  to  them  to  appear  on  a  fixed  day, 
or  direct  sncb  notice  to  be  given.  JTrfd,  that  it 
is  only  where  none  of  the  near  relations  are 
present  when  the  will  is  exhibited  that  it  must 
be  made  to  appear  that  notice  was  given  them, 
and  that  where  any  of  auch  relations  did  attend, 
and  DO  objection  was  filed,  the  orphans'  court 
was  anthorized  to  probate  the  will. 

[Ed.  Note.— For  other  cftsea.  see  Wills,  Cent 
Dig.  g  740;  Dec.  Dig.  §  313.*] 

2.  Wills  (S  221*)— Pbobatb— ANKtiLKENT. 

Where  the'  orphans'  court  in  admitting  a 
will  to  probate  proceeds  regularly  in  accordance 
with  the  provisions  of  the  statute,  its  order  will 
not  be  rescinded  simply  because  one  of  the  heira 
or  next  of  kin  desires  to  contest  the  validity  of 
the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  539-641 ;  Dec.  Dig.  §  221.*] 

Appeal  from  Orphans'  Court  of  Baltimore 
City. 

"To  be  officially  reported." 

Petition  1^  Henry  M.  Ijederer,  an  Infant 
by  his  mother  and  next  friend,  Margaret  C. 
Lederer,  against  Panl  Johanna^,  executor  of 
Biarla  Lederer,  deceased,  to  revere  the  pro- 
bate of  a  will.  From  an  order  dlamiaslng 
the  petiaon,  petitioner  appeals.  Affirmed. 

Alined  before  BOYD,  C.  J.,  and  THOMAS, 
PATTISON,  URNER.  STOCKBBIDOB,  and 
CONSTABLE,  JJ. 

Harry  M.  Benzlnger  and  Henry  H.  Din- 
neen,  both  of  Baltimore,  for  appellant  Wil- 
liam W.  Powell,  of  Baltimore  (Paul  Johann- 
sen,  of  Baltimore,  on  the  brief),  for  appellee. 


THOMAS,  3.  Mrs.  Maria  Lederer,  of  Bal- 
timore City,  Md.,  died  in  that  city  on  the 
2d  day  of  April,  1914,  leaving  surviving  her 
a  SOD,  Henry  Lederer;  two  daughters,  viz.. 
Miss  Catherine  Lederer  and  Mrs.  SabUla  B. 
Parker;  three  stepchildren,  viz.,  Mrs.  Rich- 
ard, Mrs.  Smith,  and  Mrs.  Clausing;  and  two 
grandsons,  George  C.  Parker,  a  son  of  Mrs. 
SabiUa  Parker,  and  Honry  M.  Lederer,  an 
Infant  son  of  John  Lederw.  deceased;  and 
also  leaving  what  purported  to  be  her  last 
will  and  testament 

The  wlU,  which  Is  dated  July  25,  1913, 
was  pr^ared  by  Mr.  Paul  Jcduumsen,  a 
member  of  the  Baltimore  bar,  and  was  left 
In  his  custody.  He  and  Mrs.  SabUla  Parker 
were  appointed  executor  and  executrix,  and 
after  he  learned,  on  the  day  of  Mrs.  Leder- 
er'a  funeral,  April  5th,  of  her  death,  he  called 
up  Mrs.  Parker  by  telephone  and  told  her 
that  it  was  necessary  to  notify  all  of  "the 
next  of  kin  *  *  *  who  could  be  notified," 
and  she  told  him  that  she  would  have  to 
leave  "all  that"  to  him.  On  the  6tb  of  April, 
Mr.  Jobannsoi  wrote  to  Hrary  Lederer,  Mrs. 
Smith,  Mrs.  Ridiard,  and  Mrs.  Clausing,  no- 
ticing them  that  the  will  would  be  opened 
and  read  to  those  Interested  at  Ms  office  on 
April  8tb  at  10  o'clock  a.  m.,  and^also  notified 
Miss  Catherine  Lederer  and  George  C.  Park- 
er. In  response  to  these  notices,  Mrs.  Smith, 
Mrs.  Ridiard,  Mrs.  Clausing,  Miss  Catherine 
Ijederer,  Henry  Lederer,  and  Mrs.  Parker 
went  to  Mr.  Jolmnnsen's  office  on  tbe  Sth  of 
April.  The  will  was  opened  and  read  In  their 
presence,  and  they  were  told  that  Mr.  Jo- 
hannsen  and  Mrs.  Parker  would  offer  the 
will  for  probate  in  the  orphans*  conrt  of  Bal- 
timore dty  about  11  o'dock  on  the  same  day. 
About  11:30  o'clock,  Mr.  Johannsen  and  Mrs. 
Parker  took  the  will  over  to  the  orphans' 
court  and  offered  it  for  probate.  The  chief 
judge  of  the  court  asked  "if  it  had  been 
opened,  read,  and  the  notice  given."  Mr. 
Johannsen  "replied  it  had,"  and  the  will  was 
then  admitted  to  probate.  Mrs.  Parker,  who 
had  been  under  medical  treatment,  then  ask- 
ed Mr.  Johannsen  If  it  was  not  possible  for 
him  to  attend  to  the  "entire  thing,"  and, 
when  he  replied  in  the  affirmative,  she  re- 
nounced her  right  to  letters  testamentary, 
and  letters  were  granted  to  Mr.  Johannsen, 
who  qualified  as  executor. 

On  the  Sth  of  May,  1914,  Henry  M.  Leder- 
er, infant,  by  his  mother  and  next  friend, 
Margaret  C.  Lederer,  filed  a  petition  in  the 
orphans'  court,  alleging  that  he  was  19  years 
of  age,  a  son  of  John  Lederer,  deceased,  and 
a  grandson  of  the  said  Maria  Lederer;  that 
the  alleged  will  which  had  been  admitted  to 
probate  by  the  orphans'  court  was  not  the 
last  will  and  testament  of  Maria  Lederer,  de- 
ceased, and  that  "at  the  proper  time"  he  in- 
tended to  file  a  caveat  to  the  same ;  that  he 
had  no  knowledge  of  the  existence  of  said 
will  until  after  It  was  admitted  to  probate ; 
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that  the  executor  and  execntrix  named  there- 
in "did  not  give  or  canse  to  be  given  any  no- 
tice to  ^our  petitioner  as  one  of  the  near 
relatives  of  said  Haria  Lederer,  deceased,  as 
required  by  the  statute  (article  AS.  |S  343-348, 
Bagby's  Code),  and  therefore  the  action  of 
the  court  in  the  premdses  was  (unwittingly) 
unwarranted  and  should  be  set  aside."  The 
petition  prayed  that  the  order  ct  court  ad- 
mitting the  wUl  to  probate  and  granting  let- 
ter to  Mr.  Johannsen  be  "restdnded,  revoked, 
and  annulled,"  and  that  letters  of  adminis- 
tration pendente  lite  be  granted  to  some  im- 
partial person  pending  the  determination  of 
the  caveat  to  be  filed  by  the  petitioner. 

In  response  to  the  citation  Issued  for  bim, 
tite  executor  answered  the  petition,  admitting 
that  the  will  did  not  make  any  provision  for 
the  petitioner,  but  averring  that  the  alleged 
will  was  the  last  wUI  and  testament  of  Mrs. 
Lederer,  and  that  be  gave  reasonable  notice 
of  the  time  when  the  same  would  be  exhibit- 
ed for  probate  In  the  orpliaDs'  court  to  such 
of  the  "next  relations  as  could  conveniently 
be  therewith  served,"  viz.,  Henry  Lederer, 
George  C.  Parker,  Catherine  Lederer,  Mrs. 
Richard,  Mrs.  Smith,  and  Mrs.  Clausing. 

Testimony  was  taken,  and  In  support  of  bis 
petition  Henry  M.  Lederer  stated  that  he  was 
19  years  of  age,  worked  for  the  Baltimore  & 
Ohio  Railroad  Company  at  the  comer  of  Bal- 
timore and  Charles  streets,  and  lived  in 
■South  Baltimore;  that  his  father,  John  lied- 
erer,  was  a  son  of  Maria  Lederer,  and  that 
he  died  in  1907 ;  that  his  grandmother  lived 
at  2903  North  Calvert  street,  and  that  he  and 
his  mother  attended  her  funeral;  that  he 
never  knew  of  the  existence  of  the  alleged 
will,  and  never  received  any  notice  that  the 
same  would  be  flled  for  probate  in  the  or- 
phans' court.  In  addition  to  the  facts  we 
have  already  stated,  Mr.  Johannsen  testified 
that  he  never  heard  of  the  petitioner;  that 
he  knew  his  father  and  had  represented  him 
In  an  accident  claim,  he  had  "against  the 
United  Railways,"  but  he  never  knew  tliat  he 
had  any  children  or  what  had  become  of  his 
widow;  that  he  got  tils  information  as  to  the 
relations  of  the  testatrix  from  her;  that  he 
never  heard  her  speak  of  the  petitioner ;  that 
if  he  had  known  of  blm  be  would  have  sent 
him  a  notice  similar  to  the  letter  he  sent  the 
others  mentioned;  that  he  told  Mrs.  Parker 
that  be  wanted  to  notify  the  next  of  kin  and 
parties  interested,  and  he  got  the  addresses 
of  the  parties  named  from  her  and  the  city 
directory;  that  the  day  he  sent  the  notices 
referred  to  he  told  Mrs.  Parker  that  be  bad 
an  engagement  out  of  town  and  he  would 
like  to  arrange  to  have  the  will  opened,  read, 
and  offei'ed  for  in-obate  on  the  same  day,  and 
asked  If  it  would  be  cimvenient  for  tier  to 
come  to  the  orphans'  court  at  a  certain  time ; 
that  he  then  told  her  that  her  presence  would 
be  necessary,  and  that,  when  she  asked  him 
why  it  was  necessary  for  her  to  be  present, 
he  told  lier  that  she  waa  appointed  execu- 


trix; that  Mrs.  ParkM-  was  Mie  of  the  wit- 
nesses to  the  will,  but  he  did  not  believe  that 
she  knew  tliat  she  was  appointed  executrix 
until  be  UAi  her  as  stated  above. 

After  the  bearing  the  orphans'  court,  on 
the  19tb  of  June,  1914,  passed  an  order  dis- 
missing the^petltion,  and  from  that  order  the 
petitioner  tias  appealed. 

[1]  ^e  contentions  of  the  appellant  are: 
(1)  That  under  the  provisions  of  tiie  Code  It 
waa  the  duty  of  the  executor  and  executrix 
to  give  blm  reasonable  notice  of  the  time 
when  said  will  would  be  offered  for  probate 
in  Oie  orphans'  court^  (2)  that  the  statement 
made  to  the  orphans'  court  to  the  effect  that 
the  required  notice  to  the  next  relatltms  bad 
been  0ven,  whether  It  was  intended  to  de- 
ceive or  not  operated  as  a  fraud  upon  the 
court;  and  (3)  that  without  such  notice  to 
the  appellant  the  orphans'  court  had  no  Juris- 
diction to  admit  the  will  to  probate. 

The  sections  of  the  Code  bearing  upon  Che 
question  involved,  and  upon  which  tiie  appel- 
lant relies,  are  as  follows: 

"S!ee.  343  (art.  93).  If  any  wiU  or  codicil  be 
exhibited  for  proof  to  the  register  of  wills  of  the 
county  wherein  the  tutme  may  be  proved,  in  the 
rece8s  of  the  court,  and  any  of  the  next  relationa 
of  the  deceased  shall  attend  and  make  no  ob- 
jections, or  enter  no  caveat,  or  if  it  ahall  appear 
that  reasonable  notice  of  the  time  of  exhibiting 
the  same  hath  been  given  to  such  of  the  next  re- 
lations as  might  conveniently  be  therewith  serv- 
ed, and  no  person  shall  object  or  enter  a  caveat, 
the  register  shall  proceed  to  take  the  probate 
thereof. 

"Sec.  344.  If  any  such  will  be  exhibited  for 
probate  to  the  orphans'  court  of  the  county 
where  the  same  may  be  proved,  and  any  of  the 
next  relations  of  the  deceased  ahall  atiend,  or  if 
notice  shall  appear  to  have  been  given  as  afore- 
said, and  no  caveat  shall  have  been  made 
against  the  same,  the  said  court  may  forthwith 
proceed  to  take  probate  thereof. 

"Sec.  345.  If  any  will  or  codicil  be  exhibited 
to  the  orphans'  court,  and  none  of  the  near  re- 
lations of  the  deceased  shall  attend,  and  no  no- 
tice shall  appear  to  have  been  given,  the  court 
may  either  direct  summons  to  the  said  near  re- 
lations, or  some  one  or  more  of  them,  to  appear 
on  some  fixed  day  to  show  cause  wherefore  the 
same  shoald  not  be  proved,  or  direct  sach  notice 
to  be  given  in  the  public  papers  or  otherwise, 
as  they  may  think  proper;  and  if  no  objection 
shall  be  made  or  caveat  entered  on  or  before  the 
day  fixed,  the  court  or  register  of  wills  in  their 
recess,  may  take  the  probate  of  such  will ;  but 
if  objection  shall  be  made  on  or  btfore  the  day 
appointed,  the  said  court  shall  have  cognizance 
of  the  affair,  and  shall  determine  according  to 
the  testimony  produced  on  both  sides." 

Section  847  provides  that  the  executor  or 
person  exhibiting  the  will  shall  be  examined 
on  oath  as  to  blB  knowledge  of  any  oUier 
will  or  codicil,  and  as  to  tbe  manner  in  whicb 
the  will  or  codicil  exhibited  came  Into  bis 
hands.  Section  846  m^es  provision  for  cases 
In  which  a  caveat  is  filed  before  or  after  tbe 
will  has  been  exhibited  for  probate,  and  sec- 
tion 348  provides  that  where  tbe  prolmte  of 
a  will  is  taken  without  contest,  if  a  jietltion 
is  filed,  before  letters  testamentary  are  actu- 
ally granted,  praying  that  the  cose  may  be 
again  examined,  tbe  court  shall  delay  the 
granting  of  letters  until  «  decfalOTi  is  baa  oa 
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the  petition;  and  In  case  sndi  a  petition  Is 
filed  after  letters  testamentary  have  been 
granted,  and  the  court  on  bearing  both  sides 
sball  decide  against  the  probate,  the  letters 
previously  granted  shall  be  revoked. 

Undw  sections  S43  and  344,  the  register 
«f  wills  and  the  orphans*  court  are  authoriz- 
ed and  directed  to  take  probate  of  a  will 
where  any  of  the  next  relations  of  the  de- 
ceased shall  attend,  or  where  it  shall  appear 
that  reasonable  notice  of  the  time  of  exhibit- 
ing the  wlU  has  been  glToi  to  such  of  the 
next  rdatlons  "as  might  conveniently  be 
therewith  serred,"  and  no  objection  or  cave- 
at has  been  filed;  and  section  345  provides 
what  shall  be  done  where  no  near  relation 
Is  present,  and  no  notice  appean  to  have 
tMen  given  as  retinlred  by  sections  343  and 
344.  It  Is  only  where  none  of  the  near  rela- 
tions of  the  deceased  are  present  when  the 
will  is  exhibited  for  probate  that  it  most  be 
made  to  ai^tear  that  reasonable  notlra  was 
given  to  them,  and  where  any  of  tlie  near 
relations  attend,  and  no  objection  or  caveat 
is  filed,  the  onpAians*  court  is  authorized  to 
take  probate  of  the  will. 

The  facts  of  this  case  bring  it  clearly 
within  the  provisions  of  sections  343  and 
844.  Mrs.  Parker,  who  was  one  of  the 
daughters  of  the  deceased,  and  therefore  one 
of  "the  next  relations  of  the  deceased,"  was 
present  in  the  orphans'  court  when  the  will 
was  offered  for  probate.  The  language  of 
section  344  is  "any  of  the  next  rations  of 
the  deceased,'*  and  no  exception  Is  made  in 
case  such  relation  happens  to  be  the  execu- 
tor or  executrix,  or  a  wltnras  to  the  wllL  As 
Mrs.  Parker  was  present  when  the  will  ^as 
exhibited  in  the  orphans'  court,  and  as  no 
caveat  or  objection  was  filed,  the  on^hans' 
court  was  authorized  to  admit  the  will  to 
probate  without  it  being  made  to  appear  that 
reasonable  notice  had  been  given  to  the  near 
relations  of  the  decrased  of  the  time  when 
the  will  would  be  exhibited  in  that  court 

It  is  not  necessary  to  determine  in  this 
case  whether  the  failure  to  give  the  appel- 
lant the  notice  provided  for  In  the  Code 
would,  under  the  drcnmstances  dlselmed  1^ 
the  record,  have  Justified  a  reversal  of  the 
order  of  the  orphans'  court,  if  no  near  re- 
lation had  been  present  when  the  will  was 
exhibited  for  probate;  nor  would  we  be 
Justified  In  holding  that  the  probate  of  the 
will  was  procured  by  misrepresentatlwi,  in- 
nocently or  fraudulently  made.  Mrs.  Par- 
ker relied  upon  Mr.  Johannsen  to  -give  such 
notices  as  the  law  required,  and  there  Is 
nothing  in  the  record  to  Indicate  that  she 
knew  that  he  had  neglected  to  notify  the  ap- 
pellant, or  that  it  was  necessary  to  give  him 
any  notice.  Mr.  Johannsen  states  very  frank- 
ly that  he  never  knew  of  the  ai^llant,  and 
counsel  for  the  appellant  state  In  their  brief 
that  they  "eheerfnlly  acqnlt"  him  "of  any 
Intent  or  design  to  mislead  the  court."  It 
was  not  necessary,  under  the  circumstances. 


to  milke  it  appear  to  the  orphans*  court  that 
notice  had  been  given  to  the  ai^llant,  and 
the  orphans*  court,  after  a  fnll  disclosure  of 
the  facts  in  reference  to  the  notices  given,  re- 
fused to  rescind  its  order  admitting  the  wlU 
to  probate  and  granting  letters  testamentary 
to  the  appellee. 

We  have  examined  the  aathorltles  dted  by 
the  appellant,  but  do  not  find  In  them  any 
warrant  for  a  reversal  of  the  order  an;>ealed 
from.  The  authori^  of  the  orphans'  court 
to  admit  wills  to  probate  must,  in  each  case, 
be  determined  by  the  provisions  of  the  stat- 
ute. In  this  case  the  court  below  acted  clear- 
ly within  the  Jurisdiction  conferred  upon  It, 
and  no  sufficient  reason  has  been  assigned 
for  a  reversal  of  its  action. 

[2]  If  the  authority  of  the  orphans'  court 
to  admit  the  will  in  questton  to  probate  had 
depended  upon  notice  to  the  near  relattons 
of  the  deceased,  it  would  have  been  within 
the  province  of  that  court  to  determine 
whether  such  notice  had  been  given,  subject 
to  an  appeal  to  this  court  Stanley  v.  Safe 
Deposit  Co.,  88  Jld.  401,  41  AU.  790;  Lee 
V.  Allen.  100  Md.  7,  SB  Atl.  184.  And  if  the 
action  of  the  court  had  been  procured  by 
misrepresentation  as  to  a  material  matter, 
however  innocently  made,  it  would  have 
been  Justified  in  rescinding  Its  order  based 
upon  such  misr^resentatlon.  .  Lutz  v.  Ma- 
han.  80  Md.  233,  30  Atl.  645.  But  these 
questions  are  not  presented  by  the  record  be- 
fore us,  and  where  the  orphans'  otnirt  in 
admitting  a  will  to  probate  and  granting 
letters  testamentary,  proceeds  r^larly  in 
accordance  with  the  provisions  of  the  stat- 
ute, its  order  should  not  be  rescinded  simply 
because  one  of  the  heirs  at  law  or  next  of 
kin  of  the  deceased  subsequently  determines 
to  file  a  caveat  and  to  contest  the  validity 
of  the  wllL  Grill  v.  O'DeU,  lU  Md.  64,  73 
AtL  876. 

Order  affirmed,  with  costs  to  the  appellee. 


STATES  V.  EDWARDS.    (No.  40.) 
(Court  of  Appeals  of  Maryland.  Jan.  12,  1016.) 

1.  Indictment  and  Inpobmatioit  (J  60*)  — 
Requisites. 

Aa  indictment  must  cbarge  tbe  particular 
offense  with  reasonable  clearness  and  certainty, 
and  must  allege  all  matters  material  to  consti- 
tute the  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  CeoL  Dig.  8S  1S2,  2B6,  267; 
Dec.  Dig.  8  60.*] 

2.  False  Pretenses  (S  26*)  —  Xndicthest  — 
Sufficiency. 

Under  Code  Pub.  Civ.  Laws,  art.  27,  {§ 
408,  501,  providing  that  in  any  indictment  for 
false  pretenses  it  shsll  not  be  necessary  to 
state  the  particular  fal»»  oretenses  intended  to 
be  relied  on,  but  tbe  defendant,  on  application 
to  the  state's  attorney  before  trial,  shall  he  en- 
titied  to  the  nnme  of  the  witnesses  and  a  state- 
ment of  the  false  pretenses  iateoded  to  he  given 
in  evidence,  and  declaring  that  it  shall  be  suf- 
ficient to  allege  that  defendant  did  the  act  with 
intent  to  denaud,  without  alleging  the  intent 
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to  defraud  any  particnlar  person,  an  lodict- 
meot  alleging  that  accused  obtained  property 
described  from  prosecutor  by  a  false  pretense 
made  to  a  third  person,  who  was  then  and  there 
the  agent  of  prosecutor  with  intent  to  defraud, 
is  BufBcient  as  agaiost  the  objection  that  it 
does  not  allege  tliat  the  third  peraon  was  at 
the  time  acting  within  the  scope  of  bis  anthor- 
Ity  as  agent 

[Bd.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  8  SI ;  Dec.  Dig.  fi  26.*] 

3.  IlTDIOTHENT  A^TD    InFOBUATIOIT   {}  171*)— 

Issues,  Pboof,  and  Vabiaitce. 

The  alleKations  of  an  indictment  may  be 
proved  according  to  their  legal  effect 

[KA.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  It  Ni6,  637,  549; 
Dec  Dig.  S  171.-*1 

4.  Indictuxkt  ard  Infobuation  (I  110*^ 
&rATijTOBY  Offenses. 

Indictments  for  statutory  offenses  are  suf- 
fldent,  when  set  out  in  the  words  of  the  statute, 
and  when  accused  is  brought  within  their  terms. 

[Ed.  Note. — For  otber  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  289-204 ;  Dec 

Dig.  I  no*] 

Appeal  from  Criminal  Court  ot  Baltimore 
City ;  TtiDS.  Ireland  EUlott,  Judge. 

"To  be  officially  reiported." 

John  Edwards  was  Indicted  for  obtaining 
property  by  false  pretenses.  From  a  judg- 
ment sustaining  a  demurrer  to  the  Indict- 
ment, the  State  appeals.  Beversed  and  re- 
manded tor  new  trtal 

Argued  befwe  BOYD,  O.  J.,  and  BRIS- 
COE, BURKE.  THOMAS,  PATTISON,  URN- 
ER,  STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Edgar  Allan  Poe,  Atty.  Oen.,  William  F. 
Broenlng,  State's  Atty.,  of  Baltimore,  and 
Horton  S.  Smith  and  Undsay  0.  Spoicer, 
Asst.  State's  Attys.,  all  of  Baltimore,  tot  the 
^tate. 


BRISOOE,  J.  This  case  was  submitted 
without  oral  argument  Tbe  Indictment  con- 
tains three  counts.  The  first  charges  tbe 
traverser  with  obtaining  one  clodE,  of  the 
value  of  Z8,  from  Louis  R.  Wolf  by  a  certain 
false  pretense  made  to  one  Dundas  Logan, 
who  was  then  and  there  the  agmt  and  serv- 
ant of  the  said  WcAt,  with  Intent  to  defraud, 
knowing  tbe  false  pretense  to  be  false.  The 
second  count  charges  tbe  larceny  of  tbe  prop- 
erty, and  tlie  third  with  receiving  the  prop- 
erty knowing  it  to  have  been  stolen.  The 
traverser  demurred  to  the  first  count,  and 
his  demurrer  was  sustained,  and  a  judgment 
entered  In  fftvor  of  the  traverser,  upon  this 
count  He  was  tried  before  the  court,  with- 
out a  jury,  upon  the  second  and  third  counts, 
upon  the  plea  of  not  guilty,  and  was  acquit- 
ted. From  the  action  of  the  criminal  court 
of  Baltimore  city  In  sustaining  the  demurrer 
to  tbe  first  count  of  tbe  Indictment,  the  state 
has  appealed. 

The  single  question  In  the  case  Is  as  to  the 
sufficiency  and  validity  of  the  first  count  of 
the  indictment,  which  was  declared  by  the 
court  below  to  be  bad,  and  insufficient  to  sus- 


tain a  conviction  under  It  The  first  count, 
as  set  out  in  tbe  record,  is  as  follows: 

"The  jurors  of  the  state  of  Maryland,  for  the 
body  of  the  city  of  Baltimore,  do  on  their  oath 
present  that  John  Edwards,  late  of  tbe  city  of 
Baltimore  aforesaid,  on  the  twenty-eighth  day 
of  February,  in  the  year  of  our  Lord  nineteen 
hundred  and  fourteen,  at  tbe  city  of  Baltimore 
aforesaid,  by  a  certain  false  pretense  by  bim 
then  and  there  made  to  Dundas  Logan,  who  was 
then  and  there  the  agent  and  servant  of  Louis 
R.  Wolf  (which  said  false  pretense  was  not 
then  and  Uiere  a  mere  promise  for  future  pay- 
ment and  was  not  then  and  there  a  mere  prom- 
ise for  future  pajwent  not  hitended  to  be  per- 
formed), nnlawful^,  Icnowiozly  and  designedly 
did  obtain  from  Coals  It  VfiM  one  clock,  of 
the  value  of  eight  dollars  current  money,  of  the 
goods,  chattels,  moneys,  and  property  of  Louis 
B,  Wolf,  with  intent  then  and  there  to  defraud, 
he,  the  said  John  Edwards,  then  and  there  well 
knowing  tbe  said  false  pretense  to  be  false  then 
and  there,  contrary  to  the  form  of  the  act  of  as- 
sembly in  such  case  made  and  provided,  and 
against  the  peace,  government  and  dignity  of 
the  state." 

Hie  offense  of  obtaining  goods  or  chattels 
by  false  pretense  with  intent  to  defraud  la  a 
misdemeanor  In  this  state,  and  is  punished  as 
provided  In  section  122,  art.  27.  vol.  3,  of 
Bagby's  Code.  This  section  provides  that: 

"Any  person  who  shall  by  any  faUe  pretense 
obtain  from  any  other  person  any  chattel,  mon- 
ey or  valuable  security,  with  intent  to  defraud 
any  person  of  the  same,  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court  to  be 

Snaished  by  fine  and  imprisonment  or  by  con- 
nement  in  the  penitentiary  for  not  less  than 
two  years  nor  more  than  ten  years,  as  the 
court  shall  award :  Provided  always,  that  if 
upon  the  trial  of  any  person  indicted  for  such 
misdemeanor  It  shall  Ite  proved  that  he  obtained 
the  property  In  question  in  any  such  manner 
as. to  amount  in  law  to  larceny  or  robbery,  he 
shall  not  by  reason  thereof  be  entitled  to  be  ac- 
quitted of  such  misdemeanor ;  and  no  person 
tried  upon  such  misdemeanor  shall  be  after- 
wards liable  to  be  prosecuted  for  larceny  or 
robbery  upon  the  same  facts ;  and  provided 
also,  that  a  mere  promise  for  future  payment 
though  not  intended  to  be  performed,  shall  not 
be  sufficient  to  authorue  a  conviction  under  this 
section." 

[1]  It  Is  a  well-settled  rule  of  criminal 
pleading  that  It  Is  an  essential  requisite  to 
a  valid  indictment  that  the  particular  offense 
should  be  diarged  with  reasonable  clearness 
and  certainty,  and  that  It  should  allege  all 
matters  material  to  constitute  tbe  offense 
charged  against  the  accused;  one  of  the  ob> 
jects  being  to  enable  the  accused  to  plead  a 
former  acquittal  or  convl^on  in  bar  of  a  sec- 
ond prosecution  for  the  same  offense. 

[2]  In  indictments  for  obtaining  goods  and 
chattels  by  false  ^tenses  the  Legislature  of 
the  state  has  r^oved  tbe  necessity  by  stat- 
ute ot  some  of  the  technical  allegations  of 
fact  formerly  required  in  indictments  of  this 
class  of  cases.  By  section  498,  art  27,  of  the 
Code,  It  is  provided  that  in  any  indictment 
for  false  pretenses  it  shall  not  be  necessary 
to  state  the  particular  false  pretense  intend- 
ed to  be  relied  tm  in  proof  of  the  same ;  but 
tbe  defendant  on  application  to  tbe  state's 
attorney  before  trial,  shall  be  entitled  to  tbe 
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names  of  flie  witnesses  and  a  statement  of  i 
tlie  false  iwetaues  Intoided  to  be  given  In 
evidence.   And  by  section  SOI  of  the  same' 
artlde  of  the  CkKle  it  Is  furOieT  ivovlded  It  | 
shall  be  sufficient  In  any  indictment  for  ob- 1 
tainlng  any  property  by  false  pretenses  to  | 
allege  that  the  defendant  did  the  act  with  the  | 
Intent  to  defraud,  without  alleging  the  intent 
of  the  defendant  to  be  to  defraud  any  partic- 
ular person,  and  upon  trial  it  shall  not  be 
necessary  to  prove  an  intent  on  the  part  of 
the  defendant  to  defraud  any  particular  per- 
son, but  it  shall  be  sufficient  to  prove  that 
the  defendant  did  the  act  charged  with  an 
intent  to  defraud. 

We  have  examined  the  case  with  some  care, 
and  fail  to  find  any  reasonable  ground  ui>on 
which  the  traverser's  demurrer  to  the  first 
count  of  this  indictment  should  have  been 
sustained.  The  count  Is  In  the  usual  form, 
and  it  seems  to  us  charges  all  the  essential 
matters  necessary  to  constitute  the  offense  of 
obtaining  property  by  false  pretenses,  as  pro- 
vided by  the  statute.  While  it  appears  from 
the  docket  entries  that  the  traverser's  de- 
murrer to  the  first  count  was  entered  short, 
It  is  stated  In  the  brief  filed  on  behalf  of  the 
state,  there  being  no  brief  filed  on  the  part  of 
the  appellee,  that  the  only  point  made  by  the 
attorney  for  the  traverser  was  that  the  in- 
dictment, in  charging  that  the  false  pretense 
was  made  to  Dundas  Ix>gan,  who  was  then 
and  there  the  agent  and  servant  of  Louis  R. 
Wolf,  did  not  charge  that  said  Logan  was  at 
that  time  acting  within  the  scope  of  his  au- 
thority as  such  agent  and  servant  of  Louis 
R.  Wolf.  It  was  on  this  ground  that  the  de- 
murrer was  sustained. 

Conceding  this  to  be  true,  it  Is  difficult  to 
perceive  how  this  omission  could  be  held  to 
be  sufficient  to  make  the  first  count  of  the 
indictment  defective  and  render  it  bad  upon 
a  demurrer.  The  allegation  of  the  Indict- 
ment is  that  the  property  of  Louis  R.  Wolf 
was  unlawfully,  knowingly,  and  designedly 
obtained  from  him  (Wolf),  the  owner  of  the 
property,  by  a  certain  false  pretense  made  by 
the  traverser  to  Dundas  Logan,  who  was  then 
and  there  the  agent  and  servant  of  Louis  R. 
Wolf.  In  other  words,  the  indictment  charg- 
ed that  the  property  of  Wolf,  the  principal, 
was  obtained  from  him  by  means  of  a  false 
pretense  made  to  his.  agent  and  servant,  Dun- 
das Logan.  The  averment  In  this  count 
would  clearly  be  sufficient  to  sustain  a  con- 
viction under  the  Indictment,  if  supported  by 
proof  as  required  In  snch  cases. 

In  Owens  v.  State,  83  Wis.  408,  53  N.  W. 
736,  it  was  said: 

"Had  it  been  shown  that  Newman  was  the 
cashier  or  agent  of  the  bank,  then  the  &lse  pre- 
tenses made  to  him  would  have  been  made  to 
the  bonk,  and  the  money  obtained  from  the 
bank.  Its  owner,  through  its  authorized  agent" 

In  Schaamloeffel  v.  State,  102  Md.  470.  62 
Atl.  803,  it  was  held  that  a  charge  In  an  in- 
dictment of  obtaining  by  false  pretense  "six- 
teen hundred  dollars  cnirent  money"  could  be 


sustaloed  and  supported  by  proof  that  a 
check  for  that  sum  was  given  to  the  defend- 
ant and  that  he  obtained  the  money  by  means 
thereof. 

Mr.  Bishop,  in  his  work  (New  Criminal . 
Procedure,  vol.  1,  {  332,  2d  Ed.),  says: 

"The  IndictmeDt  properly  charges  all  the  facta 
whereof  the  judgea  do  not  take  cognizance,  and 
it  need  not  do  more.  The  mle  for  indictment, 
subject  to  exceptions,  Is:  It  may  set  oat  the 
facts  according  to  the  lesal  import  or  their 
outward  form,  at  the  pleader's  election.  Thus, 
what  one  does  through  his  agent  he  does  in 
matter  of  law  himself.  So  that  if  James,  as 
the  agent  of  Samuel,  pays  money  to  Richard, 
the  payment  is  in  law  from  Samuel  to  Richard; 
and  the  pleader  may,  if  he  chooses,  so  allege  it, 
not  even  mentioning  the  name  of  .  lames.  Or  ff 
a  sale  Is  made  to  one  as  agent  for  another,  the 
indictment  may  charge  it  as  made  to  the  latter. 
Yet  it  may  eqaally  well  set  out  the  transac- 
tion according  to  Its  outward  form,  introducing 
the  name  of  the  agent,  or,  in  the  latter  case, 
charge  ttie  sale  as  made  to  the  agent"  State 
V.  Wentworth,  35  N.  H.  442 ;  Com.  v.  Call,  21 
Pick.  (Mass.)  615;  Reg.  v.  Mosely,  9  Cox,  O. 
O.  16. 

In  People  v.  Fitzgerald,  92  Mich.  328,  52 
N.  W.  726,  it  Is  dtiarged  that  the  traverser  ob- 
tained certain  money 'from  Berry  Bros,  by  a 
false  pretense  made  to  Joseph  U.  Berry,  one 
of  the  memt>ers  of  the  firm.  It  was  contend- 
ed that  the  authority  of  Joseph  H.  Berry  to 
give  the  money  did  not  appear,  but  the  court 
held  that  the  allegation  that  Joseph  H.  Berry, 
to  whom  the  pretense  was  made,  was  a  mem- 
ber ot  the  firm  of  which  the  money  was  ob- 
tained, was  sufficient  to  meet  this  objection. 

[3]  It  Is  well  settled  that  the  averments  of 
an  indictment  may  be  proved  according  to 
their  legal  effect   An  averment  of  a  sale  by 

A,  is  supported  by  proof  of  a  sale  made  by 

B.  ,  his  agent,  and  an  averment  of  a  sale  to 
A.  Is  supported  by  proof  of  a  sale  to  B.,  his 
agent  Com.  v.  Park,  1  Qray  (Mass.)  653; 
Com.  V.  JefTrles,  7  Alien  (Uus.)  648,  83  Am. 
Dec.  712. 

Mr.  Hochhelmer,  In  his  work  fm  Criminal 
L.aw  (section  163,  2d  Ed.),  says: 
,  "An  averment  that  the  defendant  received 
money  from  A.  is  established  when  it  appears 
that  the  money  was  in  fact  paid  to  the  defend- 
ant by  B.,  acting  as  A.'a  agent  A  charge  of 
obtaining  money  from  A.  by  means  of  a  false 
pretense  is  sustained  by  proof  that  the  pre- 
tense was  made  to  B.,  who  communicated  it  to 
A„  and  tbereniran,  by  the  latter's  direction, 

Bald  the  money  to  ttie  defendant"    Com.  v. 
lagley,  7  Pick.  (Mass.)  278;  Com.  t.  Call.  21 
Pick.  (Mass.)  516. 

[4]  Indictments  for  statutoiy  oilenses,  of 
course,  are  sufficient  when  set  out  in  the 
words  of  the  statute,  and  when  the  traverser 
Is  brons^t  within  their  terms,  Dlckhaut  v. 
State,  85  Md.  458,  87  AtL  21,  86  L.  a  A. 
765,  60  Am.  St  BfiD.  882.  Indictment 
in  this  case,  we  think,  saffldently  described 
the  offense  for  which  the  traverser  was  In- 
dicted, and  is  fully  approved  by  the  adjudged 
cases  In  this  state.  State  t.  BUzzard,  70  Md. 
3S5,  17  Atl.  270, 14  Am.  St  Bep.  366;  Denton 
V.  State,  77  Md.  627,  26  AU.  1022;  Carnell 
T.  States  85  Md.  1,  86  AU.  U7;  Julea  t. 
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State.  85  Md.  305,  36  Atl.  1027;  Schaum- 
loeffel  T.  State,  102  Md.  470,  62  Atl.  803. 

For  the  reasons  stated,  the  Judgment  of  tbe 
oonrt  below  must  be  reversed,  and  a  new 
.trial  awarded  on  the  first  count  of  the  Indict- 
ment. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  on  tbe  first  count  of  tbe  In- 
dictment. 


PILLABD  T.  GHESAPEIAEE  S.  S.  CO.  OF 
BALTIHOBE.    (No.  S6.) 

(Court  of  Appeals  of  Maryland.   Jan.  12,  1915.) 

1.  EviDBNCB  (I  123*)  —  Adhissibiutt  —  Res 
Qssrrx. 

Id  an  action  by  a  passenger  on  a  boat  who 

slipped  on. the  gaDgplank  and  was  picked  up  by 
a  watchman,  testimony  by  the  passenger's  wife 
as  to  tbe  reply  of  a  member  of  the  crew  to  ber 
question  as  to  the  cause  of  tbe  accident  is  not 
admissible  as  part  of  the  res  gestie;  it  not  ap- 
pearing tbat  tne  person  whom  she  questioned 
saw  the  accident,  or  that  his  statement  was 
voiuotarily  made  under  tbe  influence  of  the  ex- 
citement. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §8  351-368;  Dec.  Dig.  S  123."] 

2.  Neguoence  (8  121*)— Prebtjmptions. 

Negligence  is  not  presumed  unless  the  sur- 
rounding circumstances  are  such  as  to  admit  of 
tbe  application  of  the  doctrine  of  res  ipsa  lo- 
quitur. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  217-220.  224-^,  271;  Dec.  Dig. 

f  121*3 

3.  Shiffiitq  (I  166*)— InJtTBT  to  PAgsmoBB 

— PBBBtrUFTIONS— BES  IPSA  IA)QUXTUB. 
Wbere  a  passenp^r  in  boarding  a  boat  slip- 
ped on  tbe  gangi^ank  which  was  hinged  to  make 
easy  walking  onto  the  deck,  tbat  does  not  of  it- 
seii  raise  a  presumption  of  negligence  under  the 
doctrine  of  res  ipsa  loquitur,  though  there  was 
evidence  that  one  of  the  binges  had  become 
smooth,  and  the  passenger  must  prove  defend- 
ant's oegligence  as  alleged. 

[Ed.  Note— For  other  cases,  see  Shipping, 
Cent  Dig.  §§  538-652 ;  Dec.  Dig.  8  166.*] 

4.  TbIAL  (§  252*)— INBTBUCTIOCTB— AFPLIOA- 

BiLnT  TO  Evidence. 

Where  there  wns  some  evidence  tending  to 
show  contributory  negligence,  an  instmctioD  on 
that  issue  is  authorized. 


iBd.  Note.— For  other  cases,  see  Trial,  Cent. 
S.  II  S05,  586-612;  Dec.  Dig.  f  252.*] 

5.  Tbial  (§  229*)  —  iNSTBUCXions  — Bepeti- 

TION. 

For  the  court  on  its  own  motion  to  give  an 
instruction  on  the  questions  of  burden  of  proof 
and  negli;;ence  is  not  error,  where  the  instruc- 
tion stated  in  simple  language  the  rules  of  law 
applicable  to  the  case  made  out  though  other 
instructions  at  the  request  of  the  parties  had 
been  given  on  those  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  513;  Dec.  Dig.  I  220.*] 

Appeal  from  Baltimore  City  Court;  Horrls 
A.  Soper,  Judge. 

'To  be  ofllclally  reported." 

Action  by  Edward  S.  PiUard  against  tbe 
Chesapeake  Steamship  Company  of  Balti- 
more. From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 


Ai^ed  before  BOYD,  C.  J.,  and  BTOKE, 
THOMAS,  PATTISON,  T7BNEB,  STOCK- 
BBIDGE,  and  CONSTABLE,  JJ. 

Walter  D.  Elsman  and  Josboa  Homor,  Jr^ 
both  of  Baltimore,  for  appellant  Jolm 
Henry  Skeen,  of  Baltimore  (Arthur  D.  Fos- 
ter, of  Baltimore,  on  tbe  brief),,  for  appellee. 

STOCKBBIDGE,  J.  [1]  In  tbls  action  re- 
covery is  sought  to  be  had  for  Injuries  suf- 
fered by  the  plaintiff  while  going  on  board 
of  a  steamer  of  the  defendant  company.  Be- 
tween 4  and  4:30  p.  nL  on  ttie  24th  day  of 
August,  1912,  the  plaintiff  with  his  wife 
weut  on  t>oard  the  steamer  Atlanta,  belong- 
ing to  the  defendant  company,  and  purchased 
tickets  for  passage  to  Gloucester  Point  He 
then  returned  to  tbe  wharf  for  the  purpose 
of  checking  his  trunk.  This  accomplished, 
he  started  to  rejoin  his  wife  on  the  steamer, 
the  access  to  which  was  over  a  gangway 
about  three  feet  in  width,  extending  from 
the  wharf  to  the  vessel.  Across  this  gang- 
way were  nailed,  'at  intervals  of  14  Inches, 
cleats  or  slipping  strips  to  prevent  those 
passing  on  It  from  slipping,  and  on  tbe  sides 
were  rails  to  guard  persons  going  and  com- 
ing from  falling  off.  Where  the  gangway 
ended  on  the  vessel,  it  was  elevated  some 
7  Inches  above  the  level  of  the  deck,  and 
there  was  attached  at  this  end  an  extension 
or  apron  by  means  of  strap  hinges  counter- 
sunk In  the  planks.  According  to  the  plain- 
tiff's own  evidence,  these  hinges  had  become 
smooth  and  slippery,  and  that  stepping  on 
one  of  these  hinges  he  slipped  and  was 
thrown  violently  against  a  stanchion  or  bit 
and  severely  Injured.  He  was  assisted  to  his 
feet  by  some  one,  whtnn  he  calls  the  watch- 
man, and  helped  into  the  cabin  where  hla 
wife  was. 

The  record  contains  but  two  bills  of  excep- 
tion, one  relating  to  evidence,  tbe  other  ta 
the  actlon^f  tbe  court  on  the  prayers.  When 
tbe  plaintiff  reached  his  wife,  she  hastened 
to  bathe  bis  face  with  cold  water,  and  while 
so  engaged  she  said  to  some  one,  whom  she 
speaks  of  as  the  watchman,  "How  did  this 
happen,  anyhow?"  An  objection  to  this 
question  was  sustained,  and  this  action  of 
tbe  court  forms  the  first  bill  of  exceptions. 
There  had  been  no  testimony  given  tending 
to  show  that  tbe  person  to  whom  tbe  Inquiry 
was  addressed  had  seen  tbe  accident,  and  the 
question  as  framed  might  have  called  equally 
well  for  an  expression  of  opinion  by  the  wit- 
ness or  a  statement  of  facts,  assuming  that 
be  knew  them.  If  the  purpose  of  the  question 
was  to  elicit  the  opinion  of  the  witness,  it 
was  clearly  inadmissible  (Tall  v.  Steam 
Packet  Co.,  90  Md.  257,  44  AU.  1007,  47  Ll  R. 
A.  120),  and,  if  It  was  intended  tq.'iring  out 
a  statement  of  facts  tending  to  show  negli- 
gence, it  was  objectionable  as  hearsay.  It  is 
claimed  on  behalf  of  the  appellant  to  con- 
stitute a  part  of  the  res  gestse  and  admtssl- 
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ble  as  such.  But  It  la  to  be  observed  that, 
while  near  enough  In  point  of  time  to  be  so 
regarded,  there  Is  nothing  to  show  that  it 
was  a  voluntary  statement,  made  under  the 
influence  of  excitement  induced  by  the  acci- 
dent, or  that  the  person  to  whom  Mrs.  Pil- 
lard's  question  was  addressed  had  or  was  In 
a  position  to  have  bad  knowledge  of  bis  own 
upon  the  matter,  and  no  error  was  committed 
by  the  court  in  Its  ruling. 

[2,  3j  The  remaining  exception  reserved  to 
the  action  of  the  court  on  the  prayers  raises 
the  important  question  In  the  case.  Th^ 
plaintiff's  second  and  third  prayers  were 
refused,  and  rightly  sa  Tersely  stated,  they 
both  embodied  this  proposition:  Shown  au 
accident,  negligence  is  presumed.  Such  is 
not  the  law  of  this  state,  except  In  cases 
where  the  surroundiuK  drcumstances  are 
such  as  to  admit  of  the  application  of  the 
doctrine  of  rea  ipsa  loquitur,  and  the  fans 
as  testified  to  in  this  case  will  not  bring  the 
case  within  the  operation  of  that  rule.  In 
the  case  of  Benedick  v.  Potts,  88  Md.  55,  40 
Atl.  1068,  41  L.  R.  A.  478,  McSherry,  C.  J., 
said  that  the  maxim  is  applicable  to  two 
classes  of  cases  only: 

"First,  'when  the  relation  of  carrier  and  pas- 
sengtir  exists  and  the  accident  arises  from  some 
abnormal  condition  in  the  department  of  actual 
transportatioD ;  second,  where  the  injury  arises 
from  some  condition  or  event  that  is  in  its  very 
nature  so  obviously  destructive  of  the  safety  of 
person  ur  property  and  is  so  tortious  in  its  qual- 
ity as.  la  the  first  instance  at  least,  to  permit 
no  inference  save  that  of  negligence  on  the  part 
of  the  person  in  the  control  of  the  injurious 
agency.' " 

The  rule  so  laid  down  has  been  frequent- 
ly approved  since.  Arnold  v.  Green,  95  Md. 
217,  52  Atl.  673 ;  W.  M.  R.  R.  Co.  v.  Shirk, 
95  Md.  637,  53  Atl.  9G9:  South.  Balto.  Car 
Co.  y.  Scbaefer,  96  Md.  88,  63  AtL  665.  94 
Am.  St  Rep.  660;  Stewart  t.  Barman,  108 
Md.  446,  70  Atl.  833,  20  L.  R.  A.  (N.  S.)  228 ; 
B.  &  O.  R.  R.  T.  Black,  107  Md.  661,  69  Atl. 
439,  72  ACl.  340;  Smith  v.  Smtck,  U9  Md. 
279,  86  Atl.  500.  The  plaintiff  in  this  case 
charged  negligence  in  his  declaration,  and  It 
was  Incumbent  upon  him  to 'prove  it,  or,  as 
was  said  in  B.  &  O.  R.  R.  v.  Savington,  71 
Md.  600,  18  Atl.  971,  citing  Parrott  v.  Wells 
Fargo  &  Co..  15  Wall.  537,  21  L.  Ed.  206: 

"  *Ko  one  is  responsible  for  injuries  resulting 
from  unavoidable  accident,  whilst  engaged  in  a 
lawful  business.  A  party  charging  negligence 
as  a  ground  of  action  must  prove  it.  He  must 
show  that  the  defendant,  by  bis  act  or  by  his 
omission,  has  violated  some  duty  incumbent  up- 
on bim,  wbich  has  caused  the  Injury  complain- 
ed of " 

[4]  The  appellant  further  complains  of  the 
granting  of  the  defendant's  flftb  prayer, 
which  was  as  to  the  burden  of  proof,  and 
was  a  prayer  which  has  frequently  received 
the  approval  jf  this  court.  The  granting  of 
the  defendant's  seventh  prayer,  on  the  snb- 
Ject  of  contributory  negligence,  Is  also  ob- 
jected to.  Without  unduly  protracting  this 
opinion,  it  is  sufQdent  to  say  that  there  were 


some  circumstances  testified  to,  which  if  be- 
lieved by  the  Jury  would  have  warranted 
the  deduction  of  such  negligence  on  the  part 
of  the  plaintiff. 

[S]  In  addition  to  ruling  upon  the  prayers, 
the  court  gave  an  Instruction  of  Its  own, 
which  comprehended  both  the  burden  of 
proof  and  the  question -of  negligence.  It 
was  not  In  conflict  with  any  of  the  prayers 
wbich  had  been  granted.  The  only  criticism 
to  which  it  was  Justly  open  was  that  It  was 
a  repetition  of  matters  with  r^ard  to  which 
Instructions  had  already  been  granted,  and 
for  that  reason  was  unnecessary.  But  It 
stated  in  short,  simple  language  the  rules  of 
law  appropriate  to  the  case  as  made  out,  and 
no  Injury  could  have  resulted  to  the  plaintiff 
from  the  giving  of  it 

As  no  error  is  found  in  the  rulings  of  the 
trial  court,  the  judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


STATE  T.  KINO.    (No.  39.) 
(Court  of  Appeals  of  Maryland.  Jan.  12, 1916.) 

1.  CaiinNAL  Law  (5  1134*)— Aiteai^cope 
OF  Review— Appeal  by  Stati. 

Under  Code  Pub.  Civ.  Laws,  art  5,  8  80 
(Acta  1S92,  c.  606),  regulating  criminal  appeals, 
an  appeal  by  the  state  in  a  criminal  case  brings 
up  for  review  the  exceptions  and  judgments 
upon  demurrer. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2587,  2653,  2986-2998,  3066, 
3067-3071;  Dec.  Dig.  S  1134.*] 

2.  Cbiuinal  Law  (i  il34*)— Appbai.  and  Kk- 
BoE  —  Review  —  Scope  where  Defendant 
Has  Deuubbed. 

Where  a  defendant  has  not  been  tried  upon 
the  indictment  -or  upon  one  or  more  of  the 
counts  thereof,  on  an  appeal  by  the  state  under 
Code  Pub.  Civ.  Laws,  art  5,  S  80,  i-egulating 
criminal  appeals,  it  is  proper  on  the  state's 
appeal  to  review  a  judgment  sustaining  defend- 
ant's demurrer  to  the  first  count  of  tbe  indict- 
ment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2587,  2668,  2986-2098,  3056, 
3067-3071:  Dec.  IMg.  {  1134.*] 

3.  Statutes  (8  105*)— Titles— Constitution- 
al Kequibeuent. 

Const  art  3,  §  20,  requiriog  that  the  title 
of  a  statute  shall  embrace  its  subject,  will  be 
liberally  construed  so  as  not  to  defeat  legisla- 
tive intent  unless  the  infraction  of  tbe  rule 
ia  clear;  the  title  being  misleading  by  indi- 
cating a  much  narrower  scope  for  tbe  act  than 
is  tbe  case. 

(Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  sa  117,  118;  Dec.  Dig.  §  105.*J 

4.  Statctes  (§  110%*)— Subject  and  Titles 
—Usury  Laws. 

Code  Pub.  Civ.  Laws,  art.  49,  S  7,  embody- 
ing Acts  l&OO,  c.  404,  as  amended  by  Acts  1902, 
c.  20S,  making  it  a  misdemeiiDoi-  for  lenders  on 
specified  ^pei'ies  of  collateral,  such  as  household 
goods,  to  charge  more  than  the  legal  rate  of  in- 
terest, etc.,  conflicts  with  Const  art  3,  {  2d, 
providing  that  a  statute  must  embrace  but  one 
subject  which  shall  be  expressed  in  its  title;, 
the  title  of  the  act  in  question  reading  in  part 
"upon  household  furniture  *  *  *  and  musi- 
cal instruments  *  *  *  in  any  dwelling 
house,"  while  the  body  of  the  act  includes  all 
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•ncli  personal  property,  whether  in  a  house  or 
not.  UM  reading  "any  other  personal  chattels." 

[Ed.  Note.— For  other  caaes,  see  Statutes, 
Cent  Dig.  H  139,  161,  16271^ ;  Dec  Dig.  | 
110%.»] 

5.  Indictuent  abd  Infobicateon  (I  125*)— 

SUFFICIENCT  or  CHAXOI— I^aAX,  AND  lUJE- 

OAL  Acts. 

The  title  of  Acta  1902,  c.  208,  relating  to 
Interest,  etc.,  on  loans  secured  on  personal  prop- 
erty, included  only  loans  on  "household  furni- 
ture and  effects,  musical  instruments,  typewrit- 
ers and  sewing  machines  in  use  or  located  in 
any  dwelling  bouse,"  while  the  body  of  the  act 
included  "any  other  personal  chattels"  and  did 
not  limit  the  use  or  location.  Beld,  that  even 
if  the  clause  in  the  title  as  to  location  shoilld 
be  construed  to  apply  only  to  typewriters  and 
sewing  machines,  so  as  to  leave  the  act  valid  as 
to  other  chattels,  the  indictment  would  still  be 
bad,  as  charging  a  taking  of  security  on  all  the 
articles  mentioned  in  the  act  while  it  was  only 
as  to  part  of  them  that  accused  could  be  con- 
victed for  taking  a  lien. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informatiou,  Cent  Dig.  Si  834r-100;  Dec. 
Dig.  1 125.*] 

Appeal  from  Criminal  Court  of  Baltimore 
City;  Ttaos.  Ireland  Elliott  Judge. 

"To  he  officially  reported." 

Charles  H.  King  was  acquitted  of  a  mis- 
demeanor, and  the  State  appeals.  Judgment 
sustaining  defendant's  demurrer  to  the  first 
count  of  the  Indictment  affirmed. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  PATTISON,  URNEB,  STOOK- 
BRIDOE,  and  CONSTABLE,  JJ. 

Undsay  C.  Spencer  and  Horton  S.  Smith, 
Asst  State's  Attys.,  both  of  Baltimore  (Edgar 
Allan  Poe,  Atty.  Gen.,  and  WllUara  F.  Broen- 
ing,  State's  Atty.,  of  Baltimore,  on  the  brief), 
for  the  State.  W.  Pumell  Hall,  of  Baltimore 
(Albert  S.  J.  Owens,  of  Baltimore,  on  the 
brief),  for  appellee. 

THOMAS.  J.  The  appellee  was  Indicted  in 
the  criminal  court  of  Baltimore  for  a  Tlola- 
tlon  of  section  7  of  article  49  of  the  Code  of 
1912.    That  section  provides  that: 

"It  shall  not  he  lawful  for  any  individual, 
partnership,  association  or  TOrporation  lending 
money  within  the  limits  of  this  state  and  taking 
as  security  for  the  repayment  thereof  a  lien  up- 
on any  household  furniture  and  effects,  musical 
instruments,  typewriters  and  sewing  machines  or 
any  other  personal  chattels,  whether  such  lien 
shall  be  in  the  nature  of  a  conditional  sale,  chat- 
tel mortgage,  bill  of  sale,  whether  recorded  or 
unrecorded,  or  any  other  lien  of  any  character 
whatsoever,  to  have  or  charge  for  the  use  of 
money  so  loaned  more  than  the  lawful  rate  of  in- 
terest thereon  as  fixed  by  the  provisions  of  sec- 
tion 57  of  article  3  of  the  Constitution  of  the 
state  of  Maryland,  and  that  no  additional  sums 
either  in  the  way  of  bonus  or  otherwise  shall  be 
required  or  exacted  of  the  borrower  or  borrow- 
ers ;  and  farther,  that  no  charges  for  examina- 
tion or  valuation  of  property  offered,  insurance 
of  same,  and  preparation,  execution  and  record- 
ing of  necessary  papers  shall  be  imposed  except 
as  follows:  for  examination  or  valuation  of 
.  property  offered  for  security  for  loan  and  prepa- 
ration of  papers  (both  included)  the  sum  of  five 
dollars  where  the  amount  loaned  does  not  exceed 
fifty  dollars ;  six  dollars  where  the  amount  ex- 
ceeds fifty  and  equals  one  hundred  dollara  or 


less;  and  five  percentum  additional  of  the  ex- 
cess over  one  hundred  doUan  where  the  amount 
loaned  exceeds  one  hundred  dollars  and  equals 
one  thousand  dollars  or  less;  and  two  and  one- 
half  per.  centum  additional  of  the  excess  over 
one  thousand  dollars  where  the  amount  loaned 
exceeds  one  thousand  dollars ;  for  necessary  affi- 
davits, recording  papers,  revenue  stamps  and 
fire  insurance  premiums  the  amounts  actually  to 
be  paid  for  same;  provided  that  the  foregoing 
charges  and  interest  as  herein  provided  may  be 
deducted  from  the  principal  of  the  loan  when  the 
same  is  made;  and  provided  further,  it  shall 
not  be  lawful  to  make  any  charges  for  renewals 
or  extensions  of  loans,  nor  to  divide  or  split  np 
loans  under  any  pretext  whatsoever  for  the  pur- 
pose of  requiring  or  exacting  any  other  or  great- 
er charges  than  prescribed  herein ;  and  provided, 
that  where  a  loan  is  paid  off  before  maturity,  in- 
terest shall  be  rebated  to  the  borrower  or  bor- 
rowers at  the  rate  of  six  per  centum  per  annum 
on  the  amount  so  paid;  and  any  violations  of 
the  provisions  of  this  section  shall  be  a  misde- 
meanor and  punishable  by  a  fine  of  one  hundred 
dollars  for  the  first  offense,  and  of  a  like  fine 
and  imprisonment  in  jail  for  thirty  days  for  the 
second  and  each  subsequent  offense;  and  fur- 
ther, the  entire  amount  loaned  shall  be  forfeited 
to  the  borrower  or  borrowers  and  the  mortgage 
therefor  given  become  null  and  void." 

The  indictment,  which  was  filed  on  the 

SOth  of  August,  1912,  contained  eight  cocmts. 

The  first  count  charged  that: 

The  appellee,  "on  the  sixth  day  of  February, 
in  the  year  of  our  Lord  nineteen  hundred  and 
eleven,  did  lend  money  to  one  John  H.  Pum- 
phrey,  and  did  take,  as  security  for  the  repay- 
ment thereof,  a  lien  upon  certain  household  fur- 
niture and  effects,  musical  instruments,  type- 
writers and  sewing  machines  and  certain  other 
personal  chattels  of  him,  the  said  John  H.  Pum- 

Ebrey,  and  did  later,  to  wit,  on  the  sixth  day  of 
December,  in  the  year  of  our  Lord  nineteen 
hundred  and  eleven,  at  the  city  aforesaid,  un- 
lawfully have  and  receive  for  the  use  of  the 
money  so  loaned  as  aforesaid  more  than  the  law- 
ful rate  of  interest  thereon  as  fixed  by  the  pro- 
visions of  section  fifty-seven  of  artlde  three  of 
the  Constitution  of  ue  state  of  Maryland,  to 
wit,  the  rate  of  six  per  centum  per  annum,  con- 
trary to  the  form  Of  the  act  of  assembly,"  etc. 

^e  remaining  counts  contain  the  follow- 
ing charges:  (2)  Tbxt  the  appellee  loaned 
the  money  to  John  H.  Pumphrey,  etc.,  and 
on  the  6th  day  of  December,  1911,  unlawfully 
charged  f6r  the  use  of  said  money  more  than 
the  lawful  rate  of  interest  thereon.  @)  T^t 
he  unlawfully  required  and  exacted  of  said 
Ix>rrower  certain  additional  sums  of  money 
in  the  way  of  bonus  and  otherwise.  (4)  Tliat 
he  loaned  to  the  aaid  Pumphrey  a  sum  not 
exceeding  $50  and  unlawfully  Imposed  upon 
and  charged  him  for  the  examination  and 
valuation  of  the  property  and  for  the  prep- 
aration of  the  papers  more  than  $5.  (5)  That 
he  unlawfully  imposed  upon  and  charged  the 
said  Pumphrey  "for  Uie  necessary  affidavits, 
recording  i)apers,  revenue  stamps,  and  fire 
Insurance  premiums  more  than  the  amounts 
that  were  actually  to  be  paid  for  the  same." 

(6)  That  he  unlawfully  made  certain  charges 
for  renewals  and  extensions  of  said  loau. 

(7)  That  he  did  unlawfully  divide  and  split 
up  said  loan  "under  a  certain  pretext"  for 
the  purpose  of  requiring  and  exactinK  certain 
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other  and  greater  charges  than  were  pre- 
scribed by  law.  (8)  That  the  said  Pumphrey 
paid  off  the  loan  before  maturity,  and  that 
the  appellee  unlawfully  "refused,  neglected 
and  tailed  to  rebate  to  the  said  borrower 
*  *  *  Interest  at  the  rate  of  six  per  cen- 
tum per  annum  on  the  amount  so  paid  by" 
him. 

The  defendant  demurred  to  each  count,  and 
the  court  below  sustained  the  demurrer  to 
the  first  count  and  overruled  the  demurrers 
to  the  others.  A  plea  of  not  guilty  was  then 
entered,  and  the  case  was  submitted  to  the 
court  without  a  Jury.  The  traverser  having 
been  acquitted,  the  state  has  appealed,  and 
Uie  only  aaestion  presented  by  the  record  re- 
latea  to  the  ruling  of  the  court  below  sustain- 
ing the  demuirer  to  the  first  count 

[1]  Under  the  Acts  at  1892,  c.  S06.  now  sec- 
tion 80  ta  article  B  of  the  Code  of  1912,  an 
appeal  in  a  criminal  case  brings  op  for  re- 
view both  the  ezceptiona  and  the  judgment 
npon  the  demurrers.  Avlrett  t.  State,  76 
Md.  610, 25  AU.  ere,  987. 

In  the  case  of  State  T.  Shields,  49  Hd.  801, 
Judge  Miller  said  that,  "after  an  acquittal  of 
a  party  iqmn  a  regular  trial  on  an  indictment 
tor  either  a  felony  or  misdemeanor,  the  ver- 
dict ot  acquittal  can  never  afterward,  on  the 
appllcatlim  of  flu  prosecutor,  In  any  form  of 
proceeding,  be  set  aside  and  a  new  trial 
granted,"  and  that  the  "Legislature  has  nev- 
er undertaken  to  confer  Jniisdlctlim  and  re* 
qnire  the  Court  of  Appeals  to  express  opin- 
ions nptm  mere  moot  qnestlona  or  abstract 
propoBttlpna"  In  construing  the  Acts  of 
1872,  c:  Slfl,  he  said  further: 

"Tbe  Court  of  Appeals  is  required  to  notice 
exceptions  by  the  state  in  criminal  cases,  on 
appeals  by  the  state,  only  in  cases  where  the 
parties  accused  have  been  convicted,  and  have 
also  taken  exceptioDS  and  appeals.  In  such  a 
case,  if  it  shall  be  found  that  there  was  error 
in  the  rulings  excepted  to  by  the  accused,  so 
that  a  new  trial  can  be  awarded  him,  it  will 
then  become  the  duty  of  this  court  to  consider 
and  determine  .all  the  questions  raised  by  the 
state  on  its  appeal,  so  that  in  the  new  trial  the 
court  below  can  be  ftuided  by  the  judgment  of 
this  court  on  all  such  questions,  as  well  as  on 
those  raised  by  the  appeal  of  the  accused." 

The  same  construction  was  given  the  Acts 
of  1892,  c.  006,  which  amended  the  act  of 
1872,  In  the  ease  of  Blrkenfeld  v.  State,  104 
Md.  253,  66  Atl.  1,  where  there  were  cross- 
appeals,  and  where  this  court,  after  holding 
that  there  were  no  errors  in  the  rulings  ex- 
cepted to  by  tlie  accused,  said  through  Judge 
Pearce: 

"It  would  be  idle  to  require  the  court  to  con- 
sider and  determine  a  question  which  under  no 
drcumstances  could  be  again  considered  in  the 
court  below." 

[2]  But  a  different  principle  aj^Iles  where 
the  defendant  has  not  been  tried  upon  the 
indictment,  or  upon  one  or  more  of  the 
counts  therein,  charging  different  offenses 
(State  V.  Blakeoey,  90  Md.  711,  54  Atl.  614), 
and  the  appeal  by  the  state  brings  up  for  re- 
view the  Judgment  of  the  court  below  on  the 
demurrers  (State  T.  Buchanan  et  aL*  6  Har. 


&  J.  317,  9  Am.  Dec.  634;  State  v.  Floto,  81 
Md.  600,  82  Aa  315;  State  v.  Camper,  91 
Md.  672,  47  Atl.  1027).  In  State  v.  Camper, 
the  accused  was  Indicted  for  a  violation  of 
the  local  law  of  Dorchester  county  making  it 
unlawful  to  sell  or  take  orders  for  intoxicat- 
ing liquors  in  the  Seventh  election  district  of 
that  county.  It  appears  from  the  record  In 
that  case  that  the  first  count  in  the  Indict- 
ment charged  the  traverser  with  having  sold 
whisky,  and  the  second  count  charged  him 
with  having  taken  an  order  for  one  pint  of 
whisky  in  said  election  district  The  accused 
demurred  to  both  counts,  the  court  below  sus- 
tained the  demurrer  to  the  second  count  and 
he  was  tried  and  acquitted  on  a  plea  of  not 
guilty  to  the  first  count  On  appeal  by  the 
state,  this  court  reversed  the  Judgment  of  the 
court  below  on  the  demurrer  to  the  second 
count  and  remanded  the  case. 

In  view  of  the  conclusioD  we  have  reached 
in  the  case  at  bar,  it  Is  not  Important  to  de- 
termine whether  all  the  counts  In  the  indlctr 
ment  charged  different  and  distinct  offense, 
and  whether,  upon  a  reversal  of  the  Judg- 
ment of  the  court  below  on  the  demurrer  to 
the  first  count  the  appellee  could  be  tried 
upon  that  count 

Section  7  of  article  49  of  the  Code  of  1912, 
under  whi<^  the  appellee  was  indicted,  is  a 
codification  of  the  Acts  of  1900,  c.  401,  as 
amended  by  the  Acts  of  1802,  c.  208,  and  It 
is  urged  on  behalf  of  the  app^ee  Uiat  the 
title  of  the  latter  act  is  defective.  In  that  It 
does  not  auffldenUy  describe  its  subject  as 
required  by  section  29  of  article  3  of  the  Oon- 
stitutlon  of  this  state. 

[3]  This  requirement  of  the  Constitution 
Is  the  one  most  frequently  relied  upon  In  at- 
tacks upon  legislative  enactments,  and  the 
courts,  In  order  that  the  Intent  of  the  I^eg- 
islature  may  not  be  defeated,  have  given  it 
a  liberal  construction.  Where,  however,  the 
act  assailed  Is  a  clear  infraction  of  the  rule, 
because  In  violation  of  its  object  and  par- 
pose,  it  becomes  the  duty  ot  the  court  to  so 
determine. 

The  purpose  of  this  constitutional  require- 
ment Is  said  to  be  twofold: 

"The  first  is  to  prevent  the  combination  in 
one  act  of  several  distinct  and  incongruous  sub- 
jects; and  the  second  is  that  the  Legislature 
and  the  people  of  the  state  may  be  fairly  advised 
of  the  real  nature  ot  the  pending  legislation." 

This  court  has  accordingly  held  that  while 
the  title  "need  not  omtain  an  abstract  ot  Oie 
bill,  nor  give  In  detail  the  provisions  ot  the 
act  It  must  not  be  misleading  by  apimrently 
limiting  the  enactment  to  a  much  narrower 
scope  than  the  body  <rf  the  act"  nor  ou^t  it 
"to  be  mch  as  to  divert  attention  from  the 
matter  contained  In  the  body  of  the  act" 
State  V.  Norris  et  aL,  70  Md.  91, 16  AtL  445; 
State  V.  Schultz  Co.,  83  Md.  68,  84  Atl.  243; 
I/uman  v.  Hltchens  Bros.  Co.,  00  Md.  14,  44 
Atl.  1061,  46  L.  B.  A  393;  Kafka  v.  Wilkin< 
son,  99  Md.  238,  57  AtL  617;  Somerset  Coun- 
ty V.  Pocomoke  Bridge  Co.,  109  Hd.  1,  71 
AtL  462,  16  Ann.  Gas.  874;  Nutwell  t.  Anne 
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Arundel  CoDnty,  110  Md.  667,  73  Atl.  710; 
Levin  v.  Hewes,  118  Md.  624,  86  AH.  233; 
Painter  v.  Mattfeldt,  119  Md.  466,  87  AO.  413. 
[4]  The  tiUe  of  the  act  of  1002  Is: 
**An  act  regulating  the  loan  of  money,  when, 
as  security  for  aucb  loan.^a  lien  is  taken  upon 
household  furniture  and  effects,  musical  ioatru- 
ments,  typewriters  and  sewing  macbinca,  in  use 
or  located  in  any  dwelling  house,  by  repealing 
and  re-enacting  with  amendments  section  7  of 
article  49  of  Code  of  Public  General  Laws,  title 
'Interest  and  Usury,'  aa  tbe  same  was  re-enacted 
by  chapter  404  of  the  Acts  of  the  General  As- 
sembly of  Maryland,  passed  at  Its  January  ses- 
sion in  the  year  1900." 

The  body  of  the  act  provides  that: 

"It  shall  not  be  lawful  for  any  individual, 
partnership,  association  or  corporation  lending 
money  within  the  limits  of  this  state,  and  tak- 
ing: as  security  for  the  repayment  thereof,  a  Hen 
upon  any  household  furniture  and  effects,  musi- 
cal instruments,  typewriters  and  sewing  ma- 
chines or  any  other  personal  chattels,"  etc. 

The  title  of  the  act  advised  the  LegiflKiture 
and  tbe  people  of  the  state  that  tbe  act  only 
regulated  loans  of  money  secured  by  liens 
"upon  household  furniture  and  effects,  musi- 
cal instruments,  fypewriters  and  sewing  ma- 
chines," in  use  or  located  In  any  dwelling 
house,  while  the  act  not  only  includes  all 
personal  property  of  the  kinds  named, 
whether  In  use  or  located  in  a  dwelling 
house  or  not,  but  "any  other  personal  chat- 
tels." The  act  therefore  falls  clearly  with- 
in the  condemnation  of  the  cases  referred  to 
as  disregarding  the  object  and  purpose  of 
the  constitutional  provision  in  question. 

In  Luman's  Case,  the  act,  under  the  title, 
"An  act  to  prohibit  railroad  and  mining  cor- 
porations, their  officers  and  agents  from 
selling  or  bartering  goods,  wares  or  mer- 
chandise in  Allegany  county  to  their  em- 
ployes" (Laws  1898,  c.  403),  provided  In  Its 
first  section: 

"That  it  ehall  not  be  lawful  for  any  railroad 
or  mining  corporation,  doing  business  In  Alle- 
gany county,  nor  for  the  president,  vice  preai> 
dent,  manager,  superintendent,  any  director  or  i 
other  officer  of  such  corporation,  to  own  or  have 
any  interest  in  any  general  store  or  merchandise 
business  in  Allegany  county,  in  which  goods, 
wares  and  merchandise  are  sold,  nor  to  conduct 
or  carry  on  any  such  business,  or  have  any  in- 
terest in  the  profits  of  the  same  in  Allegany 
county,  nor  to  sell  or  barter  any  goods,  wares 
or  merchandise  in  such  county," 

In  holding  that  the  act  violated  the  pro- 
vision of  the  Constitutioa  we  are  now  con- 
sidering, the  court,  speaking  through  Chief 
Judge  McSherry,  said: 

"The  title  relates  to  sales  to  employ^;  tbe 
body  of  tbe  act  prohibits  railroad  and  mining 
cori>orntiotis  from  selling  at  all;  and  it  also, 
A'ithout  qualification,  prohibits  the  designated 
officers  from  having  any  interest  in  any  stor^ 
and  from  selling  to  any  person  any  goods,  wares 
or  merchandise  In  thi>  county.  The  title  indi- 
cates that  the  act  is  designed  to  provide  a  re- ' 
Btricted  prohibition,  whilst  the  body  of  the  act 
declares  an  unrestricted  prohibition.  A  provi- 
sion forbidding  a  sale  to  employes  is  widely  dif- 
ferent from,  because  much  narrower  than,  a 
provision  forbidding  a  sale  to  any  one.  Though 
the  title  need  not  contain  an  abstract  of  the  bill, 
nor  give  |n  detail  the  provisions  of  the  act,  it 
must  not  be  misleading  by  apparently  limiting 


the  enactment  to  a  much  narrower  scope  than 
the  body  of  the  act  is  made  to  compass;  nor 
must  there  be  cloaked  in  the  enactment  any 
foreignj  discordant,  or  irrelevant  matter  not  dis- 
closed in  the  title.  No  one  reading  a  title  which 
was  confined  to  a  prohihition  against  i»uticular 
persons  selling  to  their  employ^  would  ever  in- 
fer that  the  thing  actually  prohibited  in  the  act 
itself  was  a  sale,  by  those  persons  to  any  one.** 

[S]  It  is  suggested  by  counsel  for  tht  state 
that  the  title  of  the  act  of  1902  lAould  be  so 
construed  as  to  limit  the  restriction  "In  use 
or  located  In  any  dwelling  house"  to  type- 
writers and  sewing  machines,  and  that  that 
construction  would  make  the  act  operatire 
as  to  "household  furniture  and  effects.  mntA- 
cal  instruments."  The  undoubted  rule  is,  as 
stated  by  Chief  Judge  Boyd  in  Somerset 
County  T.  Pocomoke  Bridge  Co.,  supra,  and 
repeated  In  a  number  of  the  cases  referred  to 
above,  "that  it  Is  not  necessary,  or  proper, 
to  strike  down  an  entire  act  because  one  pro- 
vision is  void,  'unless  the  provisions  are  so 
connected  together  lo  subject-matter,  mean- 
ing or  purpose,  that  It  cannot  be  presumed 
the  Legislature  would  have  passed  the  one 
without  the  other,' "  and  that  the  same  prin- 
ciple applies  "to  cases  In  wtiich  the  valid  and 
void  provisions"  are  In  the  same  section  of 
the  act  But,  assuming  that  this  rule  is  ap- 
plicable to  the  act  of  1902,  It  cannot  be  in- 
voked to  support  the  first  count  in  the  indict- 
ment which  charires  tbe  accused  with  having 
taken  the  lien  upon  all  the  articles  meiftioned 
in  the  act  A  traverser  ought  not  to  be  requir- 
ed to  answer  a  count  containing  some  good 
charges  and  others  upon  which  there  could  be 
no  conviction.  This  principle  is  recognized 
In  the  case  of  Avirett  v.  State,  supra,  where 
the  court  held  that  the  accused  had  a  right 
to  have  a  bad  count  eliminated  before  trial 
on  an  indictment  C(»italning  another  good 
count 

It  was  also  suggested  by  tbe  state,  upon  tbe 
authority  of  State  t.  Benzinger,  83  Md.  481. 35 
AtL  173,  that  K  the  act  of  19Q2  was  nncon- 
stltutlonol  the  provisicm  thereof  repealing 
the  Acts  of  1900,  c.  404,  would  also  fall  and 
leave  the  latter  act  in  force,  under  which  the 
fliat  count  in  the  Indictment  oould  be  sns* 
tolned.  But  even  if  we  were  to  bold  that 
the  whole  act  of  1902  Is  bad,  whldi  we  are 
not  to  be  onderstood  as  deciding,  a  Twop- 
ence to  the  act  of  1900  wonld  show  that  it 
provides  only  for  loans  secored  by  diattel 
mortgages,  and  that  the  language  of  the  first 
count  does  not  Ining  the  offense  dialed 
within  its  provisions. 

The  ctmcluslon  we  have  reached  In  regard 
to  the  act  of  1902  is  probably  not  Important, 
since  it  was  repealed  and  re-enacted  by  the 
Acts  of  1912,  c.  835,  Which  makes  provision 
for  the  wrongs  whldi  the  acts  of  1900  and 
1902  were  Intended  to  prevent 

As  tbe  first  count  is  defective  for  the  rea- 
sons stated,  it  is  not  necessary  to  consider  the 
other  questions  discussed  by  couuseL 

Judgment  affirmed. 
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COLHABT  et  al.  t.  FANNING,  for  Use  of 
COLMART.    (No.  78.) 

(Court  of  Appeals  of  Maryland.  Jan,  12,  191S.) 

1.  Abateuknt  and  Revival  (1  41*)— Tbaits- 
¥En  OF  Rights. 

The  holder  of  negotiable  notes,  transferring 
them  after  instituting  auit  thereon,  waa  enti- 
tled to  enter  and  prosecute  such  suit  to  the  use 
of  his  transferee. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and^^TiTal.  Cent.  Dig.  ||  212-220;  Dec.  Dig. 

2.  Husband  and  Wife  (S  49%*)  —  Girra  ~ 
Evidence. 

Evidence  held  to  show  a  gift  of  money  In 
a  bank  by  a  husband  to  bis  wife. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  H  248^265;    Dec.  Dig.  | 
4&H-*] 

8.  Afpbai,  and  Error  (|  928*)  —  Pbesump- 

TTONB— InBTBUCTIONB. 

The  court  on  appeal  will  assame  the  truth 
of  evidence  in  passing  on  a  request  for  an  in- 
struction tbat  tbere  was  no  evidence  legally  suf- 
ficient to  enable  plaintiff  to  recover. 

IK6.  Note.— For  other  caeea,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3749-3754;  Dec.  Dig.  i 
028.*] 

4.  Husband  and  Wife  (|  49%*)  —  Our  to 
Wife— MoNST  in  Bank— Passbook. 

Where  money  deposited  in  a  bank  by  a  hus- 
band and  wife  waa  claimed  by  her  as  a  gift 
from  him,  and  the  bank  book  waa  originally  in 
ber  name,  a  subsequent  entry  therein  of  the 
words  "also  aubject  to  the  order  of  the  husband, 
either,  or  the  survivor,"  did  not,  without  a  aur- 
render  of  the  bank  book  to  him  to  enable  him 
to  withdraw  the  money  for  his  own  use,  cou- 
stitute  a  gift  to  bim  of  the  money. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent.  Dig.  S8  251,  256-260;  Dec.  Dig.  i 
49%.*] 

5.  Tbusts  (J  1*)— Creation— iNTBHTiOH. 

A  truat  does  not  arise  where  there  was  no 
intention  to  declare  one. 

[Ed.  Note.— For  other  cases,  see  Trusts,  GeuL 
Dig.  81;  Dec.  Dig.  I  1.*] 

Appeal  from  Baltlinore  City  Court ;  Thos. 
Ireland  Elliott,  Jndge. 

"TO  be  offldally  reported." 

Action  by  Jos^  T.  Fumliiff,  for  tiie  use 
of  Sadie  Mc&  Ct^mary.  against  Atnram  H. 
Ccrtmary  and  others,  trading  as  A.  H.  Col- 
mary  ft  Co.  From  a  Judgment  for  idaintiff, 
defendants  appeal.  Afflnaed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  TIRNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Frank  Gosnell  and  William  L.  Marbury, 
both  of  Baltimore  (Marbury,  Gosnell  ft  Wil- 
liams, of  Baltimore,  on  the  brief),  for  appel- 
lants. J.  Kemp  Bartlett  and  Wm.  J.  O'Brien, 
Jr.,  both  of  Baltimore  (Edgar  Allan  Poe,  of 
Baltimore,  on  the  brief),  for  app^lee. 

THOMAS,  J.  This  appeal  Is  from  a  Judg- 
ment of  the  Baltimore  city  court,  recovered 
by  the  plaintiff  on  certain  promissory  notes  of 
the  defendants. 

The  narr.  contains  the  common  counts,  and 
eight  special  counts,  alleging  the  execution 


by  the  defendants  of  eight  promissory  notes, 
payable  on  demand  to  the  order  of  Mrs.  8. 
McS.  Colmaty,  one  dated  xJecember  l,  1899, 
for  f2,000,  one  dated  May  1, 1900,  for  92,000, 
<me  dated  January  1,  1901,  for  $2,000,  one 
dated  February  1, 1901,  for  $1,000,  one  dated 
January  4,  lOOS,  for  $8,000,  one  dated  Jan- 
nary  16, 1903,  for  $1,000,  <me  dated  February 
9,  lOOe,  for  $2,500.  and  one  dated  Febmary 
28, 1906,  for  $2,000;  and  that  the  defmdants 
pain  her  the  interest  thereon  up  to  July  1, 
1008;  that  Mrs.  8.  HcS.  Colmary,  after  the 
1st  of  July,  for  TOlue  received,  indorsed  said 
notes  to  tbe  plalntifC,  who  duly  demanded 
payment  thereof,  but  the  defendants  did  not 
pay  tbe  sama  Tba  notes  were  filed  with  the 
declaration,  and  each  is  indorsed  by  the 
payee. 

The  defendants  pleaded  "never  indebted  as 
alleged,"  that  they  did  not  promise  as  alleged, 
and  limitations;  and  for  a  fourth  plea,  hy 
way  of  equitable  defense,  they  alleged  that 
Abram  H.  Colmary,  one  of  the  defendants, 
frmn  time  to  time  furnished  addlUonal  capi- 
tal to  the  firm  of  A.  H.  Colmary  &  Co.,  and 
that  the  agreement  was  that  the  defendants 
should  pay  tbe  Interest  on  such  capital  to 
Abram  H.  Colmary;  that  for  each  of  these 
advancements  of  additional  capital,  by  the 
direction  of  Abram  H.  Colmary,  the  senior 
member  of  tbe  firm,  promissory  notes  were 
drawn  payable  to  Mrs.  Sadie  McSchane  Col- 
mary, the  wife  of  Abram  H.  Colmary,  and 
signed  In  the  firm  name ;  that  checks  of  tbe 
firm  for  tbe  Interest  on  the  sum.  rep  resented 
by  each  of  said  notes  were  drawn  as  and 
when  endi  Interest  fell  due,  payable  to  the 
order  of  Sadie  McSchane  Colmary  until  tbe 
30th  of  June,  1908 ;  that  each  of  such  checks 
for  interest  was  indorsed  by  the  said  Sadie 
McS.  Colmary  and  delivered  to  her  husband, 
and  the  money  on  said  checks  was  then  col- 
lected by  the  said  Abram  H.  Colmary  and 
used  by  him  for  his  own  purposes ;  that  since 
the  30th  of  Jane,  1908,  the  Interest  on  the 
sum  represented  by  each  of  said  notes  has 
simply  been  credited  in  the  account  of  A.  H. 
Colmary  on  the  books  of  the  defendants; 
that  said  notes  were  executed,  not  for  the 
purpose  or  with  the  intention  of  establishing 
or  acknowledging  any  Indebtedness  of  the 
firm  of  A  H.  Cohnary  &  Co.  to  Sadie  McS. 
Colmary,  and  were  not  understood  by  her  as 
creating  or  acknowledging  any  such  indebted- 
ness ;  that  the  fact  was,  and  waa  well  known 
to  the  said  Sadie  McS.  Colmary,  that  tbe  said 
notes  were  each  and  all  of  them  only  Intend- 
ed and  understood  by  the  parties  concerned 
to  be  a  convenient  form  of  voucher  for  the 
amount  advanced  as  capital  for  the  firm  of 
A.  H.  Colmary  &  Co.  by  Abram  II.  Colmary, 
and  tbat  it  was  not  intended  or  understood 
by  any  of  the  parties  itkterested  or  concerned 
that  said  Sadie  McS.  Colmary  should  have 
any  beneficial  or  personal  interest  in  such 
notes  or  in  the  money  intended  to  be  repre- 
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sented  by  them;  Oiat  great  family  differ- 
ences have  arlseo  between  tlie  said  Sadie 
McS.  Colmary  and  Abram  H.  Colmary,  and 
tbat  tbey  separated  abont  tbe  month  of  Oc- 
tober, 1908,  and  that  It  was  only  after  audi 
domestic  differences  arose  that  the  said  Sadie 
McS.  Colmary  set  up  any  claim  to  an  interest 
In  said  notes  or  pretended  to  hare  any  right 
or  title  therein;  that  the  said  Abram  H. 
Colmary  has  forbidden  the  payment  of  Bald 
notes  to  the  said  Sadie  McS.  Colmary  or  any 
assignee  of  hers;  that  the  entire  beneficial 
interest  In  said  notes  Is  now  and  has  always 
been  In  Abram  H.  Colmary,  and  was  so  in- 
tended to  be  by  all  the  parties  thereto  when 
they  were  executed ;  tliat  the  plaintiff  receiv- 
ed and  acquired  said  notes  when  on  their 
face  tbey  were  overdue  and  dishonored,  and 
that  the  defendants  believe  and  ctiarge  that 
the  plaintiff  received  said  notes  without  pay- 
ing any  valuable  consideration  for  them,  and 
that  he  did  not  receive  them  in  good  faith, 
but  that  be  received  them,  and  afterwards 
brought  this  suit,  for  the  wicked  and  an- 
wortby  purpose  of  aiding  the  said  Sadie  McS. 
Colmary  In  harassing  and  embarniBBlng  ber 
said  husband. 

The  plaintiff  joined  issue  on  the  first  and 
second  pleas,  relied  to  the  third  plea,  alleg- 
ing that  the  cause  of  action  did  accrue  with- 
in three  years  before  this  suit,  and  for  a  first 
replication,  "upon  equitable  grounds,  to  the 
fourth  plea  by  way  of  equitable  defense," 
alleged  that  he  acquired  title  to  Uie  notes  In 
good  faith,  ."for  full  and  valuable  conaidera- 
tion,"  before  th^  were  orerdue,  and  without 
any  knowledge  or  reason  to  suspect,  any 
of  the  matters  aU^:ed  In  said  plea,  and  that 
he  brought  suit  in  good  faith  and  not  for  the 
puiiKee  of  embarrassing,  etc.,  Abram  H.  Col- 
mary. Vm  "a  second  replication,  upon  equi- 
table grounds,  to  Uie  fourth  plea  by  way  of 
equitable  defense,"  the  plaintiff  alleged,  upon 
information  received  since  the  flUng  of  said 
plea,  etCf  that  the  matters  stated  in  said 
plea  were  not  true,  and,  upon  like  Informa- 
tion, averred: 

"Tbat  the  said  notes  were  gives  by  the  said 
6rm  of  A,  H.  Colmary  &  Co.  in  evidence  of  and 
aa  representing  money  of  the  said  Sadie  McS. 
Colmary  loaned  by  ber  to  the  said  firm  of  A. 
H.  Colmary  &  Co.,  which  notes  and  the  money 
represented  thereby  were  her  own  sole  and  sep- 
arate property  to  all  intents  and  purposes,  and 
aa  and  when  executed  were  delivered  to  her  and 
remained  in  tier  possession  up  to  the  time  of 
the  purcbaae  of  the  aame  by  the  plaintiff." 

The  defendants  joined  Issue  on  the  replica- 
tion to  the  third  plea,  and  demurred  to  the 
first  and  second  replications  to  the  fourth 
plea.  The  demurrers  were  overruled,  and  the 
defendants  joined  Issue  on  the  replications  to 
the  fourth  plea. 

No  question  Is  made,  however,  In  this  court 
In  regard  to  the  pleadings,  and  the  only  ex- 
ception reserved  during  the  trial  Is  to  the  rul- 
ing of  the  court  on  the  prayers.  The  defend- 
ants offered  four  prayers,  all  of  which  were 
rejected  by  the  court  below;  but  the  excep- 


tion to  that  ruling,  so  far  as  it  relates  to  the 
second  and  third  prayers,  is  not  pressed. 

The  plaintiffs  offered  In  evidence  the  notes 
sued  on,  and  proved  the  signatures  of  the 
defendants  thereto  as  the  makers.  He  then 
proved  by  Mrs.  Colmary,  the  wife  of  Mr. 
Colmary,  one  of  the  defendants,  that  she  and 
said  defendant  were  married  In  1879,  and 
that,  until  she  discovered  his  Infidelity  in 
1908,  he  was  always  very  generous  to  her  and 
constantly  and  regularly  made  ber  presents 
of  money ;  that  for  many  years  prior  to  this 
suit  the  business  formerly  conducted  by  the 
defendants  under  the  firm  name  of  Clark, 
Colmary  &,  Co.,  and  subsequently  conducted 
by  them  under  the  name  of  A.  H.  Colmary 
&  Co.,  was  and  stHl  is  very  profitable,  and 
that  ber  husband  had  derived,  during  a  period 
of  many  years,  a  large  income  from  said  busi- 
ness; that  as  far  back  as  1880  she  opened 
accounts  In  her  name  with  various  savings 
banks  in  Baltimore,  and  the  money  deposited 
therein  was  made  "subject  to  her  own  exclu- 
sive order" ;  that  she  deposited  in  these  ac- 
counts her  savings  from  the  money  given  her 
from  time  to  time  by  her  husband,  and  that 
she  kept  the  bank  books  in  a  little  trunk  in 
her  bureau ;  that  the  moneys  so  ^ven  ber 
from  time  to  time  by  her  husband  were  in- 
tended to  be  and  T^ere  absolute  gifts,  and 
that  the  money  deposited  in  the  savings 
banks  was  her  "absolute  property" ;  that 
from  time  to  time,  "usually  when  she  waa 
suffering  from  an  affection  of  the  throat 
which  rendered  It  imprudent  for  her  to  leave 
the  house  in  bad  weather,"  her  husband  made 
deposits  for  her  In  said  banks,  but  that,  with 
the  exception  of  a  comparatively  short  time 
before  she  discovered  her  husband's  infidelity, 
she  kept  all  of  her  savings  banks  books  In 
the  little  trunk  in  her  bureau,  "her  husband 
taking  them  occasionally  only  for  the  purpose 
of  making  deposits  to  her  credit  and  there- 
after returning"  tbem  to  her ;  that  Mr.  Col- 
mary "stated  to  ber  on  numerous  occasions 
that  in  making  her  these  gifts  of  money  he 
wanted  her  to  be  absolutely  Independent,  and 
that,  In  the  event  of  anything  happening  to 
blm,  she  would  have  the  money  in  the  savings 
banks  as  her  own,  independent  of  his  busi- 
ness, so  that  she  would  not  be  embarrassed 
whilst  the  business  was  being  wound  np,  or 
if  anything  of  an  tmusual  nature  should  hap- 
pen." She  was  shown  the  passbook  Issued 
to  her  by  the  Central  Savings  Bank,  contain- 
ing the  following  entry:  "No  25292.  Sadie 
McS.  Colmary,  also  subject  to  the  order  of 
A.  H.  Colmary,  either  or  the  survivor" — and 
asked  to  state  what  part  of  that  entry  was 
made  in  the  book  when  the  account  was 
opened  in  1888,  and  she  replied,  "My  name 
only  and  also  the  number  25292,"  and  stated 
that  the  name  of  A.  H.  Colmaiy  was  not  en- 
tered in  the  book  originally.  She  was  then 
asked  to  state  under  what  circumstances  the 
words  "also  subject  to  the  order  of  A.  H. 
Colmary,  either  or  the  surviTor,"  were  en- 
tered in  the  bodk,  and  she  replied: 
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"Ab  I  said  tUfl  momiag,  Mr.  Oolmair  bos  | 
always  been  very  generous  with  toe,  sod  it  was 
an  nsderstood  tbiug  for  many  years  and  years  ■ 
ago  that  at  my  death  all  that  I  had  shoold  go 
to  him.  The  only  stipulatione  were  my  two  dia- 
mond rings,  and  I  agreed  that  they  too  shonld 
be  his  as  long  as  he  remained  unmarried,  but 
everything  else  was  to  he  his  absolutely." 

Sbe  further  testified  that  she  executed  a 
win  for  the  purpose  of  carrying  out  that  un- 
derstanding, and  that  be  told  her  that  be  had 
executed  a  will  for  the  purpose  of  making 
a  like  provision  for  her;  that  after  she  ex- 
ecuted her  will  she  had  a  conversahon  with 
hlni  about  the  money  she  tiad  in  tbe  savlzigs 
backs,  in  which  "he  asked  me  if  I  would 
mind  having  his  name  put  on  my  bank  books, 
to  have  tbe  account  in  our  mutual  names,  so 
that,  in  the  event  of  my  death,  he  would  not 
have  to  pay  any  court  costs  in  order  to  get 
the  balance  that  might  be  in  tbe  banks  at 
tbe  time  of  my  death";  that  she  accordingly 
went  to  the  Central  Savings  Bank  "and  ask- 
ed tbem  to  put  bia  name  on  this  book,"  and 
that  they  did  it  without  saying  anything; 
that  she  told  them  that  she  "would  like  to 
have  the  account  made  so  that  If"  sbe  "should 
die,  the  balance  at"  her  "death  would  go  to 
Mr.  Colmary  without  having  to  go  through 
the  orphans'  court";  that  she  could  not  recall 
tbe  exact  time  that  it  was  done,  but  that  It 
did  not  seem  "so  awfully  long  ago";  that  tbe 
money  that  was  deposited  in  tbe  savings 
banks  was  her  money;  that  Mr.  Colmary 
had  given  It  to  her,  and  that  for  a  number 
of  years  she  always  deposited  It  herself;  that 
she  kept  the  bank  books  in  tbe  little  trunk, 
the  one  referred  to  in  the  other  case,  and 
what  sbe  bad  said  In  her  testimony  was  "ab- 
solutely" true  with  respect  to  all  of  her 
bank  hooks.  Her  attention  being  called  to  the 
note  dated  February  1,  1901,  and  the  entry 
in  the  Central  Savings  Bank  Book  No.  25 292 
of  a  withdrawal  of  |1,000  on  February  1, 
1901,  she  stated  that  she  drew  tbe  money  out 
and  took  it  to  the  factory  and  gave  It  to  Mr. 
Colmary,  and  that  be  gave  her  tbe  note ;  that 
she  got  the  money  indicated  by  tbe  entry  In 
the  same  book  of  a  withdrawal  of  $3,000  on 
January  4,  1902,  and  took  It  to  the  factory 
and  gave  It  to  Mr.  Colmary  and  got  the  note 
of  that  date  for  that  amount;  that  she  got 
the  $1,000  indicated  by  the  entry  In  the  same 
book  of  January  16,  3903,  and  that  she  took 
that  to  the  factory  and  got  tbe  note  of  that 
date  for  that  amount;  that  book  No.  26292 
was  pra^lcally  dosed  on  January  16,  1903, 
and  that  the  balance  in  that  book  of  $2,990.- 
07  was  entered  In  ft  new  book,  Na  71079, 
opened  In  the  same  bank  that  day  Id  tbe 
name  of  "Sadie  McS.  Colmary,  In  trust  for 
herself  and  A.  H.  Colmary,  Joint  owners,  sub- 
ject to  the  order  of  either,  the  balance  at 
the  death  of  dther  to  belong  to  the  sarvlvor"; 
that  she  made  the  withdrawals  noted  In  bank 
book  No.  71079.  except  the  two  of  February 
9  and  February  23.  1906,  oS  $2,S00  each,  and 
that  these  two  were  the  only  snms  withdrawn 
from  any  of  the  banks  by  Mr,  Colmary,  and 


I  that,  at  the  time  he  withdrew  them,  be  hand- 
I  ed  her  the  two  promissory  notes  for  $2,600, 
bearing  the  dates  mentioned.  Sbe  was  then 
shown  tbe  passbook  Issued  by  the  Hopkins 
Place  Savl2igs  Bank  In  1897  In  tbe  name  of 
"Mrs.  Sadie  MeS.  Colmary,  In  trust  for  her* 
self  and  A.  H.  Oolmary,  Joint  owners,  sub- 
ject to  the  order  of  either,  the  balance  at 
the  death  of  ^ther  to  belong  to  the  sorvivor," 
and  she  stated  that  die  opened  the  acoount 
herself,  and  told  the  officer  of  the  bank  Just 
what  die  told  the  officer  of  the  Central  Sav- 
ings Bank,  vis.,  that  she  "would  like  p>  have 
tbe  account  so  that,  if  sbe  should  die,  the 
balance  remaining  in  the  bank  at  the  time  of 
her  deatii  would  go  to  her  husband  without 
having  to  pass  through  the  orphans*  court," 
and  ttiat  the  officer  of  the  bank  "used  a  rub- 
ber stamp  and  handed  tbe  book  out  to  ber 
without  saying  anything."  She  was  then 
asked  if  she  knew  what  "in  trust  for  yonr^ 
self  and  A.  "A.  Colmary  meant,"  and  she 
said  it  "meant  that  at  my  death  he  would 
have  a  right  to  all  the  balance  that  was 
there  in  my  bank  book,"  and  that  she  told 
the  bank  that  she  wanted  to  leave  the 
money  so  that  "It  would  be  that  way";  that 
that  was  what  her  husband  asked  her  to  do, 
and  sbe  was  endeavoring  to  carry  out  his  re- 
quest; that  she  withdrew  $2,000  of  the  mon- 
ey she  had  in  that  bank,  and  on  the  same  day 
she  handed  It.  to  the  firm  of  A.  H.  Colmary 
&  Co.;  that  all  of  the  notes  sued  on  were 
given  to  ber  in  exchange  for  currraicy  as  sbe 
described ;  that  she  lias  not  been  repaid  any 
of  the  sums  loaned  by  her, to  A.  H.  Colmary 
&  Co.  or  to  Clark,  Colmary  &  Co.  and  rep- 
resented by  said  notes;  that  at  first  she  put 
tbe  notes  in  her  bureau  drawer,  and  after- 
wards sbe  bought  the  tin  box  and  put  them 
In  It  and  kept  the  box  in  ber  bureau  drawer; . 
that  she  always  kept  the  bank  books  In  ber 
bureau  drawer  up  until,  "well,  perhaps  with- 
In  a  couple  years  prior  to  1908,  when  Mr.  Col- 
mary asked  me — at  least  he  suggested  rather, 
that  if  I  would  let  him  have  the  bank  books 
that  he  ^nld  save  me~I  bad  some  throat 
trouble  at  the  tlme-^nd  he  said  he  could 
save  me  the  trouble  ot  going  to  the  bank, 
that  he  would  send  my  deposits  for  me,  and 
If  I  would  give  him  my  books  they  could  be 
kept  at  the  factory,"  and  that  she  gave  him 
tbe  books;  that  there  was  nothing  said  atiout 
giving  him  the  books  so  as  to  give  him  the 
money  in  the  bank,  and  the  only  ground  upon 
whicb  he  made  the  suggestion,  and  upon 
which  sbe  gave  blm  the  books,  was  to  save 
her  the  trouble  ot  gc^ng  to  tlie  bank.  When 
she  was  asked  If  she  got  the  books  back,  she 
said  that  aftn  this  tronbte  developed  she 
was  advised  to  get  the  books,  and  that  die 
asked  for  fbsm,  and  as  th^  were  not  brou^^t 
to  her  slie  told  Mr.  O'Brien  (her  counsel), 
and  be  spoke  to  Bfo.  Colmary  about  1^  and 
Mr.  Colmary  said  he  would  bring  than  back, 
and  told  her  to  tell  Mr.  O'Brlai  that  he  had 
dfflie  aot  but  that  he  did  not  bring  than  all 
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back;  tbat  she  did  not  know  at  the  time  that 
he  did  not  bring  them  all  back,  but  supposed 
that  he  had  returned  them  all;  that  Mr.  Col- 
mary  then  went  abroad,  and  she  found  that 
there  were  one  or  two  of  her  bank  books 
missing ;  that  she  told  Mr.  O'Brien  about  It, 
and  he  told  her  to  go  and  get  them;  that  she 
had  the  key  of  the  safe,  and  that  Mr.  Col- 
mary  had  told  her  to  use  it  if  It  was  ever 
necessary  for  her  to  do  so,  and  had  shown 
her  how  to  open  the  safe;  that  her  sister, 
Mrs.  McGraw,  went  with  her  to  the  office  of 
the  defendants,  and  when  she  got  there  she 
asked  Mr.  Jones,  the  bookkeeper,  to  open  the 
safe  for  her,  and  handed  him  the  key  for 
that  purpose,  and  that  she  found  the  one  or 
two  bank  books  and  took  them  home.  Re- 
ferring to  the  notes  enied  on,  Mrs.  Golmary 
stated  further: 

"That  Mr.  Colmary  told  her  one  day  that  he 
had  to  go  oat  in  the  market  to  borrow  some 
money  to  tide  over  a  certain  sesFon  of  the  year 
in  bis  buBiness,  and  that  he  said  to  her,  now 
was  her  chance  to  take  some  of  the  money  out 
of  the  savings  banks  and  loan  it  to  the  firm, 
and  that  by  bo  doing  ahe  would  get  double  the 
amount  of  interest;  that  this  was  before  she 
made  the  first  loan  represented  by  the  notes 
mentioned  in  the  declaration  and  that  thereup- 
on,  and  thereafter  from  time  to  time  at  the  re- 

auest  and  suggestion  of  her  husband  she  with- 
rew  the  sums  of  money  represented  by  the 
notes  in  cash  from  the  savings  banks  and  turned 
the  money  over  to  the  firm  receiving  in  ex- 
change therefor  the  promissory  notes  sued  on, 
and  that  the  only  notes  sued  on  which  were  not 
given  in  exchange  for  money  which  she  person- 
ally withdrew  from  the  saving  banks  were  as 
heretofore  stated  the  notes  dated  February  9th, 
1906.  and  February  23d,  1906,  for  the  sum  o( 
?2,K)0.00  each,  but  that  these  note  were  deliv- 
ered to  her  at  the  times  when  the  withdrawals 
were  made  from  her  bank  accounts  by  her  hus- 
band, and  that  each  loan  made  was  made  upon 
the  suggestion  of  her  husband,"  and  that  the 
change  made  in  her  savings  banks  books  at  the 
request  of  her  husband  "was  not  made  upon  all 
the  books." 

When  asked  what  happened  with  reference 
to  the  payment  of  the  Interest  on  the  notes 
prior  to  her  separatloD  from  Mr.  Oolmary, 
how  It  was  paid,  etc,  she  said:  "Well,  he 
collected  It,  but,  as  I  have  already  said,  be 
was  generous  with  me,  and  I  did  not  ask 
him  what  he  did  with  it;'*  that  he  was  al- 
ways making  her  very  liberal  gifts  of  money, 
and  she  was  putting  some  of  it  away  and 
enjoying  the  balance ;  that  he  was  "extreme- 
ly prosperous  in  business"  ;  and  that  "he  has 
told  me  more  than  once,  quite  a  number  of 
years  ago,  that  he  would  not  tell  me  how 
much  over  $10,000  per  annum  his  income  was, 
but  he  would  tell  me  It  was  at  least  $10,000, 
bat  that  I  might  have  a  swell  head  if  I  knew 
how  much  above  that  sum  it  amounted  to," 
and  that  he  was  Riving  her  money  freely  at 
the  time  the  Interest  accrued  on  the  notoa. 

Referring  to  the  two  notes  dated,  re.spee- 
tively,  February  9  and  February  23,  1906,  she 
said;  "That  about  that  time  she  was  suffer- 
ing from  bronchial  throat  trouble,"  and  was 
having  serious  troulilo  ou  account  of  It,  and 
because  of  that  fact  bet  husband  was  most  I 


considerate  and  offered  to  attend  to  It  for 
her  and  to  save  her  from  going  to  the  banks ; 
that  he  handed  her  the  two  notes  on  the  day 
he  withdrew  the  money  from  the  bank,  and 
that  they  had  been  in  her  possession  ever 
since  until  she  delivered  them  to  her  attor- 
ney. On  cross-examination,  in  reply  to  the 
question,  "You  say  you  executed  mutual 
wills;  that  is,  you  executed  a  will  leaving 
everything  you  might  have  at  the  time  of  your 
death  to  him,  and  he  executed  a  will  for 
your  benefit?"  she  said:  "He  did,  but  he  has 
since  told  me  that  be  did  not  sign  It.  I  sign- 
ed mine,  and  it  Is  still  in  the  Safe  Deposit  & 
Trust  Ck>mpauy.  He  gave  me  the  impression 
that  he  had  signed  his  also." 

The  plaintiff  then  proved  by  A.  Leo  Jones, 
the  bookkeeper  of  tlie  defendants,  that  the 
ledgers  of  the  firm  showed  that  every  one  of 
the  loans  referred  to  were  credited  to  and  orig- 
inally opened  In  the  books  In  her  name,  and  re- 
mained in  her  name  until  December  31,  lOOS, 
shortly  after  her  separation  from  Mr.  Col- 
mary ;  that  at  that  time  her  account  showed 
standing  to  her  credit  $15,000,  together  with 
iH50,  interest  accrued  upon  said  loans  from 
July  1  to  December  31, 1908 ;  that  on  Decem- 
ber 81st  be  closed  Mrs.  Colmary's  account  on 
the  books  ot  the  firm  and  transferred  her 
credit  of  $16,450  to  Mr.  Golmar7*8  capital 
account ;  that  he  was  still  the  bookkeeper  of 
said  firm;  that  the  erasure  and  Vie  word 
"cash"  written  above  Mrs.  Colmary's  account 
were  made  by  blm,  but  tbat  no  cash  changed 
hands,  and  tbat  be  had  no  authority  from 
Mrs.  Golmary  to  make  the  entry ;  that  he  did 
not  remember  who  Instructed  him  to  make 
It,  but  that  he  would  not  make  such  an  entry 
without  Instructlmis  from  a  member  of  the 
Arm;  tbat  the  credit  to  Mr.  Colmary's  ac- 
count of  $16,000  waa  the  same  $16,000  that 
had  been  loaned  to  the  firm  by  Mrs.  Col- 
mary, and  which  stood  to  her  credit  on  the 
books  of  the  firm  until  December  31,  190S. 
when  it  was  transferred  to  Mr.  Colmary's 
account;  that  tbat  was  done  by  simply 
changing  entries  In  the  books,  and  tliat  not 
a  dollar  "changed  hands";  that  he  cannot 
remember  and  cannot  say  that  Mr.  Golmary 
told  him  to  make  the  erasure  referred  to, 
except  that  he  knew  he  would  not  have  made 
It  unless  Mr.  Colmary  told  him  to  do  It,  aa 
no  one  else  had  the  authority  to  tell  him. 

The  plaintiff  then  offered  In  evidence  a  letter 
from  Mr.  O'Brien,  attorney  for  Mrs.  Colmary, 
dated  September  18,  1908,  to  A.  H.  Colmary 
&  Co.,  setting  out  the  notes  and  requesting 
a  check  for  the  Interest  due  thereon,  and  the 
reply  of  the  defendants  of  the  following  day, 
saying  that  the  amount  stated  In  Mr.  O'Brien's 
letter  was  $1,000  more  than  the  outstand- 
ing notes ;  that  one  of  the  notes  referred 
to,  for  $1,000,  had  been  paid ;  that  accord- 
ing to  their  records  the  interest  on  the  notes 
had  been  paid  semiannually  in  January  and 
July ;  and  that  there  would  not  be  any  in* 
terest  due  until  January  1,  1909. 
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The  plaintiff  also  proved  by  William  J. 
O'Brien,  Esq.,  that  he  was  retained  by  Mrs. 
Colmary  in  the  fall  of  1007,  and  that  at  that 
time  she  felt  that  she  bad  reason  to  snspect 
her  hDsband  of  Infidelity  and  was  "in  serious 
distress  of  mind";  that  he  had  a' talk  with 
Mr.  Colmary  about  it  and  be  denied  it; 
that  In  the  early  part  of  1908  Mrs.  (3olmary 
told  him  that  her  savings  banks  books  were 
In  Mr.  Golmary's  office;  that  abe  explained 
that  they  had  been  taken  there  at  his  sug- 
gestion for  couTenience  in  making  deposits 
for  her,  but  seemed  a  Uttle  disturbed  about 
it,  and  that  he  epokB  to  Mr.  Colmary  and 
told  him  that  he  thought  It  would  make  her 
mind  easier  if  the  books  were  returned  to 
her;  that  he  said  they  were  perfectly  safe 
where  they  were  but  that  be  would  return 
them.  When  asked  if  Mr.  Colmary  took  the 
posItl<m  that  they  were  bis  and  that  he  bad 
a  right  to  them,  the  witness  replied: 

"Certainly  not.  Several  talka  I  had  with  Mr. 
Colmary,  and  he  never  took  the  position  that 
the  money  in  the  savings  banks  wbb  his,  nor 
did  he  ever  claim  that  the  notes  were  bis.  That 
claim  was  made  at  a  later  date." 

He  further  stated  that  until  the  summer  of 
1908  there  was  no  question  raised  about  the 
money  in  the  banks  or  the  notes;  that  Mr. 
and  Mrs.  Colmary  went  to  Europe  in  Febru- 
ary, 1908,  and  returned  in  April,  and  that  at 
that  time  Mrs.  Colmary  was  not  confirmed 
in  the  correctness  of  her  suspicions  about  her 
husband,  because  be  had  vigorously  denied 
them  to  hlra  and  to  her;  that  Mr.  Colmary 
returned  to  Europe  In  September  and  came 
back  the  latter  part  of  October,  1908;  that 
after  Mrs.  Colmary  returned  from  Europe  In 
April  she  Informed  him  that  Mr.  Colmary 
had  again  taken  some  of  her  bank  books 
from  her  bureau  drawer,  and  had  sent  a  mes- 
senger boy  after  the  others,  and  that  as  he 
(witness)  did  not  exactly  understand  his  ac- 
tion, and  thought  It  a  little  questionable,  he 
advised  her  to  hold  on  to  the  books  she  had, 
and  that  In  the  latter  part  of  1908  he  ad- 
vised her  with  reference  to  recovering  the 
books  that  Mr.  Colmary  had  taken;  that  the 
first  time  he  saw  the  notes  was  in  1907  or 
early  In  1908;  that  they  were  indorsed  by 
Mrs.  Colmary  In  his  presence  In  Atlantic 
City  in  May,  1909;  that,  a  short  while  after 
receivinc  the  letter  referred  to  above  from 
the  defendants,  he  wrote  to  them  demanding 
payment  of  the  notes  but  received  no  reply; 
that  Mr.  Carter  was  then  senior  counsel  In 
the  case,  and  as  no  litiiration  had  begun  be- 
tween Mr.  and  Mrs.  Colmary,  and  she  was 
very  loath  to  drag  her  affairs  Into  court,  and 
as  she  at  that  time  was  In  such  a  nervous 
condition  that  It  would  have  been  impossible 
for  her  to  testify  In  court,  he  and  Mr.  Carter 
thought  It  would  be  better  to  sell  the  notes; 
that  he  had  a  friend  in  New  York,  Mr.  Jo- 
seph T.  Fanning,  who  was  a  man  of  means, 
and  that  he  explained  to  htm  that  Mrs.  Col- 
mary bad  these  dema;id  notes  for  fl6,000; 
that  to  the  best  of  his  knowledge  tbe  credit 


of  the  defendants  was  first  class;  that  the 
notes  were  straight  and  clear  as  to  title; 
that  the  Interest  had  been  paid  up  to  a  very 
recent  date,  and  suggested  to  him  to  buy  tbe 
notes  and  to  authorize  witness  to  demand 
their  payment,  and,  If  not  paid,  to  bring  suit ; 
that  Mr.  Fanning  agreed  to  that,  and  that  he 
then  saw  Mrs.  Colmary,  who  was  at  Atlantic 
City,  and  got  her  to  consent  to  sell  the  notes, 
to  indorse  them,  and  to  make  an  affidavit 
that  interest  bad  been  paid  on  them  to  a 
certain  date,  were  demand  notes,  and  that 
they  belonged  to  ber;  that  he  then  took  tbe 
notes  and  affidavit  to  Mr.  Fanning^  and  re- 
ceived from  bim  a  check  tor  $14,000  drawn 
to  Mrs.  Golmary's  order,  wtalcti  she  indorsed 
and  witness  deposited;  that  he  then  loaned 
Mr.  Fanning  $14,000,  tor  which  he  took  Mr. 
Fannlng's  note  and  took  an  assignment  from 
him  of  the  notes  in  suit  and  an  order  to  en- 
ter the  case  to  the  use  of  witness  as  col- 
lateral security;  that  later,  llt^tlon  between 
Mr.  and  Mrs.  Colmary  having  been  started 
by  tbe  injunction  case,  etc.,  and  Mrs.  Co^ 
mary's  health  having  Improved  sufficiently 
to  enable  her  to  go  on  the  stand,  be  arranged 
with  Mr.  Fanning  to  buy  back  tbe  notes,  by 
surrendering  his  note,  etc.,  and  tills  case  was 
entered  to  tbe  use  of  Mrs.  Colmary.  The 
plaintiff  farther  proved  that,  on  the  80th  of 
June  and  the  81st  day  of  December  of  each 
year  after  the  loans  to  the  firm  were  made, 
the  firm  Issued  checks  for  the  Interest,  and 
that  these  checks  were  Indorsed  by  Mrs.  Col- 
mary and  paid  by  the  firm,  the  last  Interest 
check  being  for  six  months'  interest  to  June 
30,  1908;  that  thrae  checks  were  turned  over 
by  Mrs.  Colmary  to  her  husband  after  she 
Indorsed  them,  and  that  she  never  asked 
him  for  the  proceeds  of  the  checks  because 
he  was  constantly  giving  her  money  greatly 
in  excess  of  the  amount  of  the  Interest  on 
these  notes,  and  that  no  part  of  the  principal 
of  the  notes  to  the  amount  of  $15,000  had 
been  paid. 
Mrs.  Colmary  also  testified  that: 
"Mr.  Patrick  J.  Monoghan,  a  member  of  the 
firm  of  A.  H.  Colmary  &  Co.,  once  told  her, 
in  speaking  of  tbe  notes  sued  oc,  that  Mr.  Col- 
mary had  asked  bim  to  go  out  and  burrow  a 
certain  sum  of  money  to  tide  over  the  business 
during  a  certain  period,  and  that  he  (Mr.  Mono- 
ghan) had  replied  that  he  did  not  have  any  way 
of  getting  it,  whereupon  Mr.  Colmary  said, 
'Can't  you  go  to  the  bank?'  and  upon  Mr.  Mou- 
<^baD  replying,  'Ko,*  Mr.  Colmary  stated,  'Well, 
my  wife  baa  some  money  in  bank,  and  I  will 
ask  her  if  she  wont  let  us  have  it  aa  a  loan.' " 

The  only  evidence  produced  by  tlie  de- 
fendants is  the  testimony  of  Mr.  Colmary,  In 
which  he  stated: 

"That  be  caused  the  checks  to  be  drawn  by 
the  firm  of  A.  H.  Colmary  &  Co.  to  the  order 
of  his  wife,  Sadie  McS.  Colmary,  for  the  in- 
terest u|)on  said  notes  seoiianiiually ;  that  he 
in  evrry  instance  hari  such  choclvs  indoraed  by 
liiR  wife  and  de[>o.><ited  the  same  in  liis  personal 
account;  that  tthe  never  received  any  of  the 
proceeds  of  said  checks ;  that  he  (the  said  A.  H. 
Colmari')  never  intended  the  monej's  which  he 
gave  his  wife  to  deposit  in  the  savings  banks 
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abonld  be  her  absolute  property,  but  that  it  iras 
subject  to  bis  disposal  during  life." 

The  Instruction  asked  tor  by  the  defend- 
ants in  their  first  prayer  was  that  there  was 
no  evidence  In  the  case  legally  sufficient  to 
enable  the  plalntilf  to  recover  under  the 
pleadings,  and  their  fourth  prayer  was  aa 
follows: 

"The  defendants  pray  the  court  to  instruct 
itself,  sitting  as  a  jury,  that  tbe  money  on  de- 
posit In  tbe  CeQtral  Saving  Bank  in  the  name 
of  Sadie  McSchane  Colmary,  in  trust  for  her- 
self and  A.  H.  Colmary,  joint  owners,  subject 
to  the  order  of  either  of  tbem,  when  drawn  out 
by  said  A.  H.  Colmary,  became  and  was  his 
money  if  it  was  not  bis  before,  and  that  the 
notes  sued  on  in  this  case,  issued  by  the  firm 
of  A.  H.  Colmary  &  Co.  to  said  Sadie  McScbane 
Colmary,  because  of  tbe  payment  of  said  moneys 
to  said  firm  by  said  A.  H.  Colmary,  are  with- 
out consideration,  so  far  as  said  Sadie  McScbane 
Colmary  is  concerned,  and  tbe  verdict  of  the 
court,  slttine  as  a  jury,  must  be  for  the  defend- 
ants as  to  those  notes. ' 

In  reference  to  the  first  prayer,  the  appel- 
lants-contend: First,  that  as  the  plaintiff, 
Joseph  T.  Fanning,  parted  with  his  tlUe  to 
tbe  notes  before  the  case  was  brought  to  trial, 
there  could  be  no  recovery  in  the  case ;  sec- 
ond, that  "there  was  no  perfected  gift  of  the 
moneys  In  the  Central  Savings  Bank  and  the 
Bopkins  Place  Savings  Bank,  as  Mr.  Col- 
mary never  completely  surrendered  control 
of  it" ;  and,  third,  that  "the  fact  that  all  the 
deposits  In  the  savings  banks  were  subject  to 
the  order  of  Mr.  Colmary,  and  that  as  to 
two  of  the  books  Mrs.  Colmary  held  the  de- 
posits in  trust  for  herself  and  Mr.  Colmaiy, 
conclnsirely  Bbows  that  Hr,  Colmary  retained 
control  over  tbe  money  and  did  not  intend 
to  give  It  to  bis  wife." 

[1j  In  support  of  the  first  proposition,  the 
appellants  rely  solely  uiwn  the  case  of  Helghe 
v.  Farm^'  Bank,  6  Bar.  &  J.  68.  A  earful 
reading  of  that  case  sbowa  that  the  court 
treated  the  claim  of  tbe  bank,  the  plaintiff, 
as  having  been  paid.  It  was  not  assigned  to 
the  party  who  paid  It,  and  the  court  held  that 
full  payment  to  the  bank  put  an  end  to  tbe 
suit,  and  that  it  could  not  be  further  pros- 
ecuted for  the  use  of  Frazler.  Moreoyer,  It 
was  not  even  shown  that  the  bank  was  paid 
by  Frazier.  In  the  case  at  bar  the  evidence 
shows  that  Fanning  was  the  bolder  of  the 
notes  at  the  time  he  brought  the  suit,  on  the 
5th  of  June,  1909,  and  that  he  transferred 
them  to  Mrs.  Colmary  shortly  before  the  case 
was  entered  to  her  use,  in  November,  1913. 
The  notes  conld  not  be  regarded  a»  paid,  and 
we  see  no  reason  why  the  suit  could  not  be 
'  prosecuted  for  her  use  to  a  final  judgment 
It  is  In  accord  with  tbe  practice  In  at  least 
some  of  the  circnits  of  the  state,  and  appears 
to  have  been  recognized  by  UUa  court 

In  the  case  of  Bowie  v.  Duvall,  1  GUI  & 
J.  175,  the  note  was  assigned  by  the  pa>-ee 
before  be  brought  suit  on  it,  and  the  suit  was 
entered  to  the  use  of  the  assignee.  The  court 
there  held  that  tbe  suit  could  not  be  main- 
tained because,  at  the  time  it  wa*  Itroughtj 


the  plaintiff  and  payee  bad  parted  with  bis 
title  to  the  note;  and  the  reasoning  of  the 
coTirt  suggests  the  view  that,  if  the  assign- 
ment had  been  made  after  the  suit  was 
brought,  it  could  have  been  prosecuted  to 
judgment,  for  it  said  that  the  plaintiff's  right 
to  prosecute  the  case  depended  upon  the  ques- 
tlon  whether  the  assignment  was  made  be- 
fore the  suit  was  brought 

In  tbe  case  of  McAleer  v.  Young,  40  Md. 
439,  where  the  parties  were  represented  by 
the  late  Chief  Judge  McSfaerry  and  Judge 
Fisher,  and  the  opinion  of  this  court  was 
written  by  Chief  Judge  Bartol,  It  appears 
that  the  note,  upon  wliich  the  judgment  there 
involved  was  recovered,  was,  pending  the 
case,  assigned,  and  the  suit  was  entered  to 
the  use  of  the  assignee,  but  there  was  not  a 
suggestion,  either  by  counsel  or  the  court, 
that  that  could  not  properly  be  done. 

In  8  Cyc.  74,  75,  a  number  of  cases  are  cit- 
ed in  support  of  the  statement: 

"In  a  few  cases  It  has  been  held  that,  If  a 
plaintiff  transfers  a  bill  or  note  after  com- 
mencing suit,  bis  suit  will  abate.  Tbe  weight 
of  authority,  however.  Is  to  the  contrary;  and 
It  has  been  variously  held  that  the  suit  may  be 
continued  in  the  name  of  the  original  plaintiff 
for  the  use  of  the  transferee,"  etc. 

See,  also,  Dowell  v.  Mills,  32  Tex.  440; 
Ferry  v.  Page,  S  Iowa,  455  ;  7  Kncy.  Plea.  & 
Praa  p.  772.  While,  of  course,  an  altogether 
different  principle  applies  where  the  cause 
of  actlou  is  not  a  negotiable  Instrument,  still 
the  established  right  of  tbe  assignee  of  other 
contracts  for  the  payment  of  money  to  bring 
tbe  suit  In  tbe  name  of  the  assignor  shows 
that  no  serious  embarrassment  or  conse- 
quences can  follow  from  the  course  pursued 
in  this  case.  1  Poe's  P.  &  P.  (3d  Ed.)  i  325. 

[2]  In  regard  to  the  second  and  third  prop- 
ositions urged  in  support  of  the  first  prayer, 
we  think  there  is  evidence  to  show  that  tbe 
moneys  deposited  in  tbe  bank  books  were  the 
subjects  of  absolute  gifts  to  Mrs.  Cohuary, 
and  that  the  entries  in  these  books  did  not, 
under  tbe  circumstances,  confer  upon  Mr. 
Colmary  tbe  right  to  withdraw  any  i>art  of 
tbe  money  deposited  for  the  purpose  of  ap- 
propriating it  to  bU  own  use.  The  clear 
and  positive  statements  of  Mrs.  Colmary, 
corroborated  by  the  subsequent  issuing  of  the 
notes  to  ber,  tbe  testimony  of  the  bookkeeper 
of  the  defendants,  the  failure  of  Mr.  Colmary 
to  make  any  claim  to  the  books  or  notes  to 
Mrs.  Colmary's  attorney  when  he  requested 
the  return  of  the  books  to  her,  and  particu- 
larly his  failure,  when  on  the  witness  stand, 
to  deny  any  of  tbe  statements  made  by  her 
in  regard  to  the  circumstanees  under  wblcb 
tbe  money  was  given  ber,  the  entries  in  the 
books  were  made,  and  the  notes  were  issued, 
are  at  least  some  evidence*  and  that  is  as  f^ 
as  we  are  required  to  go  In  this  case,  of  her 
title  to  the  money,  and  that  she  did  not  In- 
tend to  part  with  It,  and  tbe  legal  suBJclency 
of  this  evidence  is  not  overcome  by  bis  brief 
and  fllmxde  statement  that  be  did  not  Intend 
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to  gtve  her  the  money  absolutely.  If  the 
money  was  the  subject  of  an  absolute  gift  to 
her,  then  It  was  beyond  his  power  to  revoke 
It,  and  the  entry  In  the  bank  book  of  the 
words,  "also  subject  to  the  order  of  A.  H. 
Colmary,  either  or  the  surviror,"  did  not  con- 
stitute a  gift  to  him  of  the  money  deposited 
In  the  bank.  The  wusontradicteA  evidence 
shows  that  she  retained  and  intended  to  re- 
tain the  possession  of  the  books,  and  that  be 
acquired  possession  of  them  orUy  for  the  pur- 
pose of  making  deposits  for  her,  and  with- 
drawing for  her  the  amounts  represented  by 
the  two  notes  of  $2,500  each,  and  an  hour 
after  this  entry  was  made  she  could  have 
withdrawn  every  dollar  of  the  money  in  the 
bank.  The  uncontradicted  evidence  also 
shows  that  she  never  intended  to  create  a 
trust  in  favor  of  her  husband  that  would  en- 
able him  to  appropriate  the  money  during  her 
life  to  his  use,  and  did  not  know  what  the 
words  "In  trust"  meant  All  that  she  was 
asked  to  do,  and  all  that  she  attempted  to  do, 
was  to  have  his  name  entered  in  the  book,  so 
that,  after  her  death,  he  could  draw  out  of 
the  bank  whatever  balance  remained  in  the 
account 

[3]  If  this  testimony  is  tnie,  and  we  must 
assume  tlie  truth  of  it  in  p*"iF^?^g  upon  this 
prayer,  it  is  dear  that  she  never  intended,  by 
the  entries  in  (he  books,  to  give  blm  the 
Tl&A  to  any  part  of  the  money  dnrlng  her 
life;  and  it  is  equally  clear  that  he  never 
asked  or  expected  her  to  do  sa  There  can 
•be  no  trust  where  there  was  no  intention  to 
create  one;  and  if  Mr.  Colmary,  knowing 
that  the  money  belonged  to  her,  and  that  she 
did  not  intend  by  said  entries  in  the  books 
to  part  with  it  or  her  control  over  it,  dnrlng 
ho-  life,  deposited  mcmey  in  the  accounts  for 
her,  he  must  have  Intended  the  nuntey  so  de- 
posited by  him  as  a  gift  to  her,  sidiject  only 
to  his  right  to  any  balance  that  might  re- 
main in  the  accounts  at  hw  death,  and  he 
therefore  parted  with  his  control  over  it, 
and  could  not  thereafter  rev<Ae  the  gift 

[4]  That  the  entry  in  the  bank  book  of  the 
words,  "also  subject  to  ttie  order  of  A.  H. 
colmary,  either  or  the  survivor,**  did  not, 
without  a  surrender  of  the  bank  book  to  him 
for  the  purpose  of  enabling  him  to  withdraw 
the  money  for  hit  otcn  use  amount  to  a  gift 
by  her  of  the  money  deposited  In  that  ac- 
count to  him,  has  been  repeatedly  decided  in 
this  state,  and  we  need  only  refer  to  the 
case  of  Whalen  v.  MllboUand,  89  Md.  199,  43 
Atl.  45,  44  L.  B.  A.  808,  and  the  cases  <dted 
therein. 

[S]  And  that  a  trust  does  not  arise  where 
there  was  no  intention  to  declare  one  is  ful- 
ly sustained  by  tbe  cases  of  Mllholland  v. 
Whalen,  89  Md.  212,  43  AtL  45,  44  L.  H.  A. 
208,  Mulflnger  v.  Mulflnger,  114  Md.  463,  79 
AU.  1089 ;  Uttig  V.  ML  Calvary  Church,  101 
Md.  494,  61  AU.  635,  and  Baker  v.  Baker.  123 
Md.  32,  90  AU.  776 ;  and  that  Mrs.  Colmary 


did  not  inteud  to  declare  a  trust  by  the  terms 
of  which  Mr.  Colmary  could  withdraw  any 
part  of  the  money  deposited  in  bank  during 
her  life  for  his  own  account,  Is,  we  have  said, 
shown  by  the  uncontradicted  evidence  in  the 
case. 

In  regard  to  the  fourth  prayer,  it  would 
seem  to  follow  from  what  we  have  said  that, 
as  Mr.  Colmary  acquired  possession  of  tbe 
bank  books  otay  for  the  purpose  of  makfng 
deposits  and  withdrawing  money  for  her 
and  on  her  account  he  could  not  lawfully- 
make  use  of  his  possession  of  the  bank  books 
for  the  purpose  of  appropriating  the  money 
to  his  own  use ;  and  the  fact  that  he  person- 
ally withdrew  the  sums  represented  by  tbe 
two  notes  of  $2,500  each  did  not  make  the 
money,  when  withdrawn,  his,  or  entitle  him 
to  the  proceeds  of  the  notes. 

On  the  evidence  before  us,  so  far  at  least 
as  the  plaintiff's  testimony  is  concerned,  this 
is  not  a  case  where  tbe  maker  executes  bis 
note  to  the  payee  as  a  voluntary  gift  of  the 
money  represented  by  the  note,  for  here  the 
evidence  of  the  plaintiff  Is  to  the  effect  that 
the  money  represented  by  the  notes  was  the 
property,  at  the  time  the  notes  were  issued, 
of  Mrs.  Colmary. 

We  have  carefully  examined  the  authori- 
ties cited  by  the  appellants  in  support  of  the 
second  and  third  propositions  in  regard  to 
their  first  prayer,  and  the  proposition  pre- 
sented by  their  fourth  prayer,  and  we  fall  to 
find  in  them  authority  in  conflict  with  the 
views  we  have  expressed,  and  we  must  there- 
fore affirm  the  judgment  of  the  court  below. 

Judgmoit  affirmed,  with  costs. 


COLMART  V.  CROWN  CORK  &  SEAL  CO. 
OF  BAI/riMORB  CITT  et  aL  (No.  4^) 

(Court  of  Appeals  of  Maryland.  Jan.  12,  1015.) 

1.  HUSBAITD  AhD  WiVE  (|  49%*)— GUTS  BT 

Husband— El  viDBiTCE. 

Evidence  held  to  sustain  a  findinx  that 
shares  of  corporate  stock  sought  to  be  reclaimed 
by  a  husband  from  his  wife  belonged  to  her  aa 
a  gift  from  him. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.-  |S  249-255;  Dec  Dig.  | 
49%.*] 

2.  HusBAvn  AND  Wife  ({  49%»)  —  Gifts  — 

CoBPOBATB  Stock— Dklivkbt. 

If  a  husband  caused  certificates  of  corpo- 
rate stock  to  be  issued  in  the  name  of  his  wife, 
and  subsequently  delivered  them  to  her  with  tbe 
intention  of  giving  her  the  stock,  there  was  a 
complete  gift 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  249-255;  Dec  Dig.  S 
49%.«] 

3.  Husband  and  Wife  (J  49%»)  —  Qirrs  — 
CoRPOBATE  Stock— Pbesumption. 

Where  a  husband  caused  corporate  stock 
to  be  issued  to  his  wife,  there  was  a  presump- 
tion that  it  was  a  gift  from  him. 

\VA.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  H  24&-2BS;  Dec.  Dig.  | 
4914.*] 
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4.  Husband  akd  Wife  (5  49%*)  —  Gifts  — 
Corporate  Stock— Iwdobsement  in  Blank. 

Whatever  the  purpose  of  indorsemetits  !a 
blank  by  a  wife  on  corporate  stock  issued  to 
her,  in  her  name,  at  the  inatance  of  her  hus- 
band, such  indorsement  would  not  defeat  a 
frift  of  the  stock  by  the  husband  to  the  wife,  if 
he  subsequently  delivered  it  to  her  with  the  in- 
tention of  coDsummatins  a  gift. 

[Ed.  Note. — For  other  caBes.  see  Husband  and 
Wife,  Cent.  Dig.  §§  249-255;  Dec.  Dig.  i 
49%.*] 

5.  Appeai,  and  Ebbor  fS  1056*)— Haemlbss 
Ebhok— Admission  or  Evidence. 

Any  error  in  refusing  to  permit  plaintiff  to 
testify  as  to  his  intention  in  having  certificates 
of  stock  issued  in  the  name  of  bis  wife,  and  de- 
livering them  to  her,  was  harmlesa,  where  the 
whole  purport  of  his  testimony  was  that  he  did 
not  intend  to  give  her  the  Btock. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4187-4193.  4207;  Dec. 
Dig.  S  1066 .•] 

Appeal  from  Circuit  Conrt  No.  2  of  Balti- 
more City ;  Thos.  Ireland  Elliott.  Judge. 

**To  be  officially  reported." 

Action  by  Abram  H.  Colmary  against  the 
Crown  Cork  &  Seal  Company  of  Baltimore 
City  and  others.  Judgment  for  defendants, 
and  plaintiff  api>eals.  Affirmed. 

Argued  before  BOTD,  C.  J.,  and 
BUBKE,  THOMAS,  PATTIBON,  UBNER, 
and  STOCKBBID6E,  JJ. 

Frank  Gosnell,  of  Baltimore  (Marbury, 
Gosnell  &  Williams,  of  Baltimore,  on  the 
brief),  for  appellant.  J.  Kemp  Bartlett  and 
Wm.  J.  O'Brien,  Jr.,  both  of  Baltimore  (Ed- 
gar Allan  Foe,  of  Baltimore,  on  the  brief), 
for  apiKllees. 

THOMAS,  J.  [1]  In  January,  1912,  the 
appellant  filed  In  circuit  court  No.  2  of  Balti- 
more city  his  bill  of  complaint  against  his 
wife,  Sadie  McS.  Colmary,  and  the  Crown 
Cork  &  Seal  Company,  in  which  he  alleged 
that  he  was  the  owner  of  ten  shares  of  the 
capital  stock  of  said  company  then  standing 
iu  the  name  of  hJs  wife  and  represented  by 
certificate  No.  177  for  five  shares,  certificate 
No.  504  for  four  shares,  and  certificate  No. 
^18  for  one  share ;  that  he  subscribed  for  the 
five  shares  represented  by  certificate  No.  177 
In  May,  1892,  and  subsequently  purchased 
the  one  share  represented  by  certificate  No. 
318  in  November,  1892,  and  the  four  shares 
represented  by  certificate  No.  504  In  August, 
1805;  that  he  paid  for  the  stock  with  his 
own  money  and  caused  the  certificates  there- 
for to  be  Issued  In  the  name  of  his  wife,  with 
whom  he  was  then  living,  but  that  he  did 
not  Intend  the  stock  to  be  a  gift  to  his  wife, 
and  that  he  retained  absolute  ownership  and 
contvol  of  the  same,  collecting  the  regular 
and  extra  dividends,  which  were  paid  from 
time  to  time,  up  to  the  time  of  his  separation 
from  his  wife  In  1908;  that.  In  causing  the 
certificates  to  be  Issued  In  the  name  of  his 
wife,  it  was  hla  Intention,  while  retaining 
complete  control  and  ownership  of  the  stock 
during  his  life,  to  allow  It  to  become  the 


property  of  his  wife  at  his  death.  In  the 
event  that  he  did  not  dispose  of  It,  and 
that  he  had  no  other  Intention,  "and  especial- 
ly had  no  Intention  of  making  a  gift  of  the 
stock  to  his  wife;  that,  as  the  result  of 
"domestic  differences,"  he  and  his  wife  sep- 
arated, and  that  at  the  time  of  the  separa- 
tion, on  the  19th  of  November,  1908,  his 
wife  took  possession  of  the  certificates  and 
still  retains  possession  of  them,  claiming  to 
be  the  owner  of  the  stock;  that  he  did  not 
bring  this  suit  sooner  because  of  a  suit  by 
Joseph  T.  Fanning  on  certain  promissory 
notes  of  A.  H.  Colmary  &  Co.,  payable  to  the 
order  of  his  wife.  Involving  "substantially 
the  same  questions,"  but  as  tiiat  suit  had 
not  been  brought  to  trial,  and  the  Crown 
Cork  &  Seal  Company  was  about  to  declare 
a  large  dividend  on  its  capital  stock  whldi 
would  be  collected  by  his  wife,  and  as  his 
wife  was  "without  financial  responsibility," 
and  he  would  not  be  able  to  recover  back 
the  dividend  on  the  stock,  he  prayed  for  a 
decree  declaring  him  to  be  the  owner  of  the 
stock,  requiring  his  wife  to  make  a  proper 
assignment  thereof  to  him,  enjoining  her 
from  disiwsing  of  it  or  collecting  the  divi- 
dends thereon,  and  enjoining  the  company 
from  recognizing  any  one  except  him  as  the 
owner  of  the  stock. 

An  Injunction  was  Issued  as  prayed,  and 
thereafter  the  Crown  Cork  &  Seal  Company 
answered  the  bUl,  admitting  that  the  stock 
stood  In  the  name  of  Mrs.  Colmary,  was  rep- 
resented by  the  certificates  mentioned  In  the 
bin,  and  that  the  dividends  thereon  had  been 
paid  to  her  up  to  the  time  of  the  issuing  of 
the  Injunction.  Mrs.  Colmary  in  her  an- 
swer admits  that  the  stock  was  paid  for  by 
the  plalntur,  but  arera  that  he  caused  the 
same  to  be  Issued  In  her  name  with  the  In- 
tention of  making  an  absolute  gift  of  the 
same  to  her,  and  that,  upon  receiving  the 
certificates,  he  delivered  them  to  her  as  a 
gift  to  her,  to  be  held  by  her  as  her  property ; 
that,  ever  since  the  delivery  of  the  certlfl- 
cates  to  her,  she  has  retained  complete  and 
absolute  control  over  the  same  and  collected 
the  dividends  thereon,  except  the  dividend 
declared  in  February.  1908,  to  the  time  of 
the  filing  of  the  bUl  of  oomfOaint.  She  de- 
nies that  he  retained  ownership  or  control 
of  the  stock,  or  that  be  collected  the  divi- 
dends thereon,  bat  she  admits  that  she  in< 
dorsed  some  of  the  dividend  checks  and 
handed  them  to  him  in  order  that  he  might 
d^slt  them  to  her  credit  in  savings  banks 
In  which  she  had  at  the  time  accounts  stand- 
ing In  her  name,  to  the  credit  ta  which  mon* 
eys  givot  her  from  time  to  time  by  her 
husband  were  deposited  by  her,  or  him 
for  her.  The  answer  farther  alleges  that 
she  has  never  seen  the  check  for  the  divi- 
dend declared  In  February,  1908,  and  that 
she  does  not  know  to  whom  It  was  paid  or 
[that  It  was  paid  to  any  one;  that  It  was 
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not  the  intention  of  tbe  plaintiff,  In  caus- 
ing the  stock  to  be  Issued  to  her  and  In  de- 
Uvering  the  certificates  to  her,  to  retain  any 
ownership  of  or  control  over  the  same,  bat 
that  the  iBsning  and  delivery  of  the  certifi- 
cates to  lier  was  an  absolute  gift  to  her,  and 
tnac  he  told  her,  at  the  time  he  delivered 
the  certldcates  to  her,  that  he  gave  ber  the 
stock  as  ber  "absolute  and  unqualified  prop- 
erty" ;  that  their  separation  was  due  to  the 
fact  of  bis  having  committed  adultery,  and 
his  declaration  to  her  at  the  time  she  dis- 
covered it  of  bis  intention  to  persist  In  the 
commission  of  like  offenses;  that  the  ques- 
tions involved  in  this  case  are  not  the  same 
as  those  involved  In  the  suit  referred  to  In 
the  bill,  and  that  the  bill  in  this  case  was 
not  filed  for  the  purpose  stated,  but  that  the 
subpoena  was  served  upon  her  while  she  was 
confined  to  her  bed  in  the  hospital  and  suf- 
fering from  a  serious  illness,  and  that  the 
suit  was  brought  for  the  purpose  of  harass- 
ing and  injuring  her  and  depriving  her  from 
the  Income  from  the  stock;  that  by  reason 
of  his  refusal  since  their  separation  to  con- 
tribute anything  towards  her  support,  and 
the  injunction  Issued  in  this  case,  her  meaus 
have  become  greatly  reduced  and  "are  be- 
coming more  so  day  by  day." 

The  plaintiff  testified  that  he  was  married 
In  the  year  1S79,  and  at  that' time  was  em- 
ployed by  the  firm  of  Clark,  Parry  &  Co.  In 
18.S0  be  became  a  member  of  the  firm,  and  In 
1800  the  firm  name  was  changed  to  Clark, 
Colmary  &  Co.  In  1900  he  bought  out  the 
interest  of  Mr.  Clark,  and  since  then  the 
business  has  been  continued  under  the  name 
of  A.  H.  Colmary  &  Co.  When  asked  by 
his  counsel  to  state  the  circumstances  under 
which  he  purchased  the  stock  represented 
by  the  certificates  referred  to,  and  what  he 
did  with  it,  he  replied: 

"Well,  I  was  solicited  to  subscribe  for  that 
stock  by  parties  interested  in  the  formation  of 
the  new  company  at  that  time,  and  I  purchased 
it  and  had  the  stock  issued  in  the  name  of  Sadie 
McHchane  Colmary.  I  felt  that  it  was  jast  as 
safe  in  ber  name  as  it  would  be  in  mine;  but 
the  dividends  were  always  sent  to  my  office  by 
my  direction ;  and  after  haviuR  the  dividend 
checka  properly  Indorsed — I  think  sometimes  I 
indorsed  them  myself  for  Mrs.  Colmory— then 
I  deposited  those  checka  to  my  personal  account 
in  tne  National  Howard  Bank.  So  far  as  my 
knowledge  goes  there  was  not  a  siasle  exception 
to  that  disposition  ol  those  dividend  checks." 

After  stating  tliftt  Mrs.  Colmary  had  a 
bank  account  of  her  own  In  the  Commoit- 
wealth  Bank,  be  was  asked  to  state  "wheth- 
er or  not,  when"  he  had  the  stock  Issued  in 
Mrs.  Colmary's  name,  be  "Intended  to  give 
her  that  stock  or  not."  The  question  being 
objected  to,  he  was  then  asked  wliat  he  did 
when  he  got  the  certificates,  and  be  replied: 

"At  that  time  I  had  no  safe-deposit  box,  and 
did  not  have  a  sate,  and  this  safe  that  was  giv- 
en to  me  I  did  not  inherit  it  from  my  father's 
estate,  as  waa  stated.  My  mother  bad  it  for 
a  number  of  years,  and  in  making  some  chang- 
es in  their  apartment  she  thought  I  might  need 
It  and  sent  it  to  my  office.  I  appreciated  it 
as  a  relic  vt  my  father;  and  at  that  time  I  kept 


every  paper  tliat  I  had— insurance  policies,  par 
pers  of  eveiT  doss  and  de8(^;)tion— in  this  tin 
box  which  I  paid  for,  and  for  which  I  hold 
receipt  for  tiie  purchase  of  It" 

He  stated  that  the  tin  box  was  at  their 
house,  and,  when  asked  where  he  lived,  he 
said: 

"We  lived  on  St.  Paul  street,  for  a  while, 
then  on  Oak  fttreet.  and  then  on  Madison  street, 
and  then  at  the  Severn.  I  did  not  specify  that 
Mrs,  Colmary  should  keep  that  box  in  any  par- 
ticular place.  I  bousht  it  for  keeping  all  my 
papers,  insurance  policies,  and  every  class  of 
paper,  and  I  kept  them  there  and  did  not  keep 
them  anywhere  else.  Where  Mrs.  Colmary  kept 
them  was  an  immaterial  matter  to  me— which 
particular  part  of  the  apartments." 

His  counsel  then  made  the  following  offer: 
"We  offer  to  prove  by  this  witness  that  at 
the  time  he  bought  the  stock  he  did  not  intend 
to  make  a  gift  of  it  to  Mrs.  Colmary,  and  did 
not  give  it  to  her  absolutely,  and  that  she  did 
not  understand  it  was  to  be  her  stock  absolute- 
ly, but  that  he  reserved  entire  control  and  dis- 
position over  it,  intending  that,  in  case  he  did 
not  dispose  of  it  during  his  life,  it  should  pass 
to  her  after  liis  death.'* 

The  court  sustained  an  objectton  to  this 
evidence,  and,  after  counsel  bad  reserved  an 
exception,  he  asked  the  plaintiff  when  he  pur- 
chased the  stocli,  and  lie  said  he  oonld  not 
remember  "definitely,  bat  could  tell  by  refer- 
ring to — "  Counsel  for  the  d^endants  said 
he  had  sent  for  tlie  cwtlficatea  of  stock,  and, 
after  they  were  produced,  the  plaintiff  stated 
what  dividends  bad  been  paid  on  the  stock ; 
that  the  company  had  never  "discontinued 
the  paymmt  <^  dividends";  and  that  Mrs. 
Colmary  had  not  received  any  of  them.  Be 
then  looked  at  the  certificates  produced,  and 
IdentUed  them  as  the  oues  referred  to.  Cer- 
tificate No.  1T7,  for  five  shares,  is  as  follows: 

Namber,  177.  Shares,  G. 

Tba  Orowa  Cork  A  Seal  OomiKuijr. 
CaplUl  Stock,  11,000,000.  Par  Value,  |100  Eacli. 

Of  Baltimore  City. 
TblB  la  to  certify  that  Sadie  McS.  Colmary  Is 
entitled  to  five  Bhares  of  the  capital  stock  of  The 
Crown  Cork  ft  Sea)  Company  of  Baltimore  City, 
tranaterable  on  the  booka  of  the  company  on  re- 
turn of  thlB  certlflcato.  duly  indorsed. 

Wltaesa  the  seal  of  the  company  atteated  by  the 
efgnature  of  the  president,  secretary,  and  treas- 
urer, una  <tli  day  of  Hay.  1892. 

Joseph  Freldenwald,  President. 
Franklin  J.  Morton,  Treaaurcr. 
[Corporate  Seal.]    W.  Painter,  Secretary. 

Certificates  No.  318  and  Na  SiOi  are  "in 
the  same  form,"  and  all  bear  the  following 
indorsement: 

BalUmore  U09 

Por  value  received  hereby  aaslgn  tlie  wltbln 
stock  and  certificate  to 

Sadie  KcS.  Colmary.  [L.  S.] 

Witness: 

Wm.  P.  McAvoy. 

The  plaintiff  further  stated  that  Mrs.  Col- 
mary's signature  was  to  the  indorsenieut,  and 
that  it  was  witnessed  by  "a  young  man  who 
was  one  of  the  firm,"  and,  when  asked  when 
the  certificates  were  Indorsed  by  Mrs.  Col- 
mary, be  said:  "I  am  under  the  impression 
the  same  dates  that  are  on  the  certificates,  I 
tbink  tbey  were  indorsed  pmnptly/'  and  that 
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Oiej  were  Indorsed  in  blank  by  her.  "At 
tbe  dme  the  certificates  were  delivered  to  me. 
the;  were  delivered  to  me  In  person."  That 
the;  were  Indorsed  by  her  at  his  request,  "and 
the  young  man,  at  the  time  of  the  first  in- 
dorsement, was  bookkeeper  In  my  office,  and 
at  the  other  periods  he  had  been  taken  Into 
tbe  firm."  and  that  he  witnessed  Mrs.  Col- 
mary's  signatare  at  the  plaintiff's  request 
In  reply  to  the  question  of  his  coansel,  "What 
was  your  purpose  in  having  her  indorse  the 
certificates  In  blank,  after  tbey  bad  been  Is- 
sued in  her  name?"  be  said,  "I  don't  re- 
member that ;  I  don't  remember  tbe  circum- 
stances of  It ;"  and  In  reply  to  the  question, 
•'What  was  done  with  the  certificates?"  he 
stated,  "I  took  them  home  and  handed  tbem 
to  Mrs.  Colmary,  and  asked  her  to  take  care 
of  them,  as  I  had  done  with  all  papers ;  this 
was  no  exception;  I  bad  Jost  one  place  In 
this  particular  box  where  I  kept  my  papers, 
wherever  I  happened  to  be  living  at  the 
time."  He  also  testified  that  he  had  no  stocks 
or  bonds  At  that  time,  bad  no  safe-deposit 
box,  and  bad  no  papers  which  he  kept  In  a 
safe-deposit  box;  that  be  did  not  have  a  safe 
at  that  time,  but  had  tblB  tin  box,  which  was 
at  his  apartments ;  that  he  did  not  know  ex- 
actly where  it  was;  "anywhere  that  Blrs. 
Colmary  elected  to  keep  It  was  satisfactory 
to  me ;  she  was  running  tbe  house  end  of  it ;" 
and  tliat  he  put  the  papers  In  her  charge. 

On  cross-examination  tbe  plaintiff  stated 
that  after  his  marriage  he  lived  with  Mrs. 
Colmary's  father  for  a  few  months,  and  after 
that  they  boarded  for  a  while  on  St,  Paul 
street  After  leaving  St  Paul  street  they 
lived  with  Mrs.  Oolmary'a  sister  for  several 
years,  and  from  there  they  went  to  Mrs. 
King's,  on  Madison  street,  to  Ixnrd,  and  re- 
mained there  until  they  went  to  the  Severn 
to  live.  He  knew  Mr.  Renehan,  who  board- 
ed at  Mrs.  King's,,  bat  did  not  remember  say- 
ing to  him  that  he  liad  given  Mrs.  Colmary 
ten  shares  of  tbe  stock  of  the  Orown  Cork  & 
Seal  Oompany,  and  how  proud  he  was  of  the 
good  investment  1»  had  made  for  her,  "or 
words  to  that  effect"  He  knew  Mr.  PhUllps, 
who  was  a  boarder  at  Mr&  Kill's,  bat  did 
not  remember  making  a  similar  statement  to 
blm.  He  knew  Mr.  Gerstlng,  but  did  not 
remember  making  such  a  statement  to  him, 
or  telling  either  of  the  parties  named,  or  stat- 
ing in  their  presence,  tbat  he  bad  given  Mrs. 
Colmary  "sliares  of  stock  in  the  Crown  Cork 
■ft  Seal  Company."  He  knew  Mrs.  King,  but 
did  not  remember  making  such  a  statement 
to  her  or  in  her  presence.  He  knew  Mlsa  Mc- 
Schane,  bis  sister-in-law,  very  Intimately  up 
to  1908,  but  did  not  remember  telling  her,  or 
stating  in  her  presence,  that  be  had  given 
Mrs.  Colmary  the  shares  of  stock  referred  to, 
and  that  all  be  can  say  Is,  "I  can't  remember 
having  done  it"  He  knew  Mrs.  McGraw,  but 
did  not  remember  telling  her,  or  saying  in 
her  presence,  that  be  bad  given  tbe  stock  to 
Mrs.  Colmary.   He  farther  stated  ttiat  he 


could  not  remember  when  be  got  the  safe  his 

mother  gave  him,  but  lliat  it  was  about  aeren 
years  ago,  or  perhaps  In  1907;  that  he  sot 
two  keys  with  it  and  gave  one  of  them  to 
Mrs.  Colmary,  as  be  did  with  those  papers 
to  pat  it  away  wttb  bis  "personal  pn^erty," 
and  kept  tbe  other;  that  he  bon^t  tbe  tin 
box  and  paid  $1.25,  bnt  oonld  not  say  when  he 
bought  it ;  that  hts  father  died  24  years  ago ; 
tliat  his  mother  lived  on  Lombard  street,  and 
afterwards  moved  to  St  Panl  street  and 
from  there  to  the  Earl  Court  Apartments, 
and  It  was  after  she  moved  to  the  apartment 
that  the  safe  was  sent  down  to  tiim;  ttiat 
there  was  a  firm  safe  in  his  office,  but  he  did 
not  have  a  private  drawer  or  box  In  It ;  that 
he  frequently  acted  as  teller  at  the  annnal 
meetings  of  the  stockholders  of  the  Crown 
Cork  &  Seal  Company,  and  that.  In  order  to 
"qualify"  him  at  those  meetings,  he  bad  a 
proxy  which  Mr.  Cole,  an  officer  of  the  com- 
pany, secured  for  blm,  but  that  he  did  not 
have  any  stock  placed  In  his  name  for  that 
purpose;  tliat  tbe  proxy  was  not  secured 
from  Mr&  Colmary.  and  that  the  occasions  re- 
ferred tq  were  in  the  years  1909,  1910,  1911. 
and  1913.  He  was  th^  asked  by  his  coun- 
sel: 

"At  tbe  time  when  these  certificates  of  stock 
were  delivered  to  yoor  wife,  will  yon  tell  the 
court  whether  or  not  you  know  what  her  nn- 
derstandiog  of  what  her  rights  in  the  stock 

were  to  be?" 

And  be  replied: 

"That  brings  to  1117  attention  that  question 
of  Mr.  Marbury's— something  I  had  not  thought 
of  until  this  moment— and  tliat  U  that  Mrs. 
Colmary  not  only  once,  but  quite  a  number  of 
times,  said  to  me.  Now^  I  understand  perfectly 
well  that  thia  is  not  mme,  that  this  money  in 
the  bank  is  not  mine,  and  if  my  memory  serves 
me  right  and  I  think  it  does,  uie  even  went  so 
far  as  to  say  that  I  would  not,  under  any  cir- 
cumstances, feel  that  I  bad  any  right  to  make 
any  disposition  of  it  or  any  control  over  it 
She  has  said  that  repeatedly,  not  only  as  to  tbe 
stock,  bnt  as  to  the  moneys  deposited  in  the 
savings  banks." 

Tbe  above  Is  the  only  evidence  produced  , 
by  tbe  plaintiff  and  in  reply  John  F.  Rene- 
han testified  ttiat  he  liad  known  Mr.  and  Mrs. 
Colmary  for  about  16  or  17  years ;  tliat  he 
boarded  at  Mrs.  King's  wliile  they  were 
there,  and  that  he  beard  Mr.  Colmary  "speak 
at  the  table,  in  th^  presence  of  all  of  us,  that 
Mrs.  Colmary  owned  this  stock;  that  he 
bought  it  and  gave  it  to  lier,  and  what  a  fine 
Investment  It  was";  and  that  he  beard  him 
say  it  a  number  of  times.  On  cross-examina- 
tion. In  reply  to  tbe  question,  "There  was 
not  any  question  Involved  In  tbe  conversa- 
tion as  to  whether  It  was  Mrs.  Colmary's  or 
Mr.  Colmary's?"  this  witness  said: 

"Any  more  than  to  make  everybody  uader- 
Btand  that  it  was  Mrs.  Colmary's  stock,  and  I 
think  that  was  the  Idea  he  wished  to  express, 
and  I  think  everybody  that  heard  it  believed  it 
to  be  that  way.  There  was  nothing  concealed 
about  it  at  all,  and  he  used  to  boast  of  it  and 
he  went  so  far  as  to  say  that  he  obtained  the 
stock  through  Mr.  Harvey  Cole—I  don't  know 
Mr.  Harvey  Cole— but  he  told  how  he  got  it  It 
was  Boch  a  great  bargain." 
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Edmnnd  L.  Phillips,  who  had  known  Mr. 
and  Mrs.  Colmary  ever  since  he  was  a  boy, 
and  who  boarded  at  Mrs.  King's  while  they 
were  there,  In  answer  to  the  Question,  "Did 
yon  ever  hear  Mr.  Abram  H.  Colmary  talk 
about  these  10  shares  of  Orown  Cork  &  Seal 
Company  Stock?"  said: 

"Not  about  the  number  of  shares.  I  have 
heard  liim  spealc  in  a  general  way  to  my  father, 
and  of  conrae  in  a  confidential  way  be  fre- 
quently mentioned  buiinesB  transactiooB  to  him, 
and  I  happened  to  be  present,  and  he  said  some- 
thing about  making  a  nice  present  to  Sadie,  and 
he  mentioned  that  Crown  Cork  &  Seal  Company 
stock." 

This  witness  further  stated  that  "Sadie" 
was  Mrs.  Colmary;  that  he  heard  him  say 
it  two  or  three  times;  that  Mr.  Colmary 
spoke  ot  this  stock  and  said  he  Uioiigjit  It 
was  a  good  Investment 

Mrs.  McGraw,  Mrs.  Colmary's  sister,  who 
saw  a  great  deal  of  the  plaintUC  and  his  wife 
before  their  separation,  says  that  she  beard 
Mr.  Colmary  say  on  a  number  of  occasions 
that  he  had  given  the  Crown  Cork  &  Seal 
Company  stock  to  Mrs.  Colmary  In  order  to 
put  her  "on  easy  street,"  and  that  on  one  oc- 
casion at  the  Severn,  when  Fatber  Dougher- 
ty and  Fatber  Conway  were  at  the  table,  Mr. 
Colmary  came  In  and  threw  a  check  on  the 
table  and  told  Mrs.  Colmary  there  was  a 
dividend,  and  that  after  the  gentlemen  came 
upstairs  she  heard  them  and  Mr.  Colmary 
discussing  It 

Miss  McSchane  says  that  she  frequently 
heard  the  plaintiff  speak  of  having  given  the 
Crown  Cork  &  Seal  Company  stock  to  Mrs. 
Colmary,  and  that  he  said  "that  not  many 
men  were  able  to  make  such  a  splendid  gift 
to  their  wives,"  and  tliat  he  very  naturally 
seemed  very  proud  of  it 

Mrs.  Colmary,  the  defendant,  when  asked 
to  state  when  she  first  heard  of  the  stock  in 
question,  and  what  the  plaintifC  said  to  her, 
replied: 

"Why  those  years  Mr.  Colmary  had  been  giv- 
ing  me  handsome  Christmas  presents,  and  he 
had  never  hwa  auything  but  generous  with  me 
in  his  gifts.  He  baa  never  stunted  me  at  all, 
and  had  never  limited  me  with  regard  to  prices 
of  my  clothes.  He  was  always  anxious  for  me 
to  have  the  very  nlc^t  things.  He  gave  me 
this  stock  simply  as  he  had  given  me  any  other 
gift.  •  •  •  Hb  gave  it  to  me  just  as  he  gave 
me  my  diamond  ring,  my  twin  rings,  and  anoth- 
er time  my  watch ;  at  another  time  a  diamond 
brooch" 

— and  that,  she  put  the  certificates  in  her 
bureau  drawer,  where  she  kept  Jewelry  and 
other  things  she  thought  specially  valuable, 
and  which  she  always  kept  locked,  but  gener- 
ally left  the  keys  on  her  bureau.  She  fur- 
ther testified  that  she  did  not  have  the  tin 
Ijox  at  that  time;  that  when  he  gave  her  the 
certificate  in  1895  be  banded  it  to  her  and 
told  her  It  was  a  gift,  and  that  she  "enthused 
over  It,"  as  she  always  did  over  any  gift  "he 
gave  her";  that  the  certificates  have  never 
been  out  of  her  "possession  a  moment"  ;  that 
she  took  the  bureau  with  her  to  Mrs.  King's 
end  to  the  Serern,  and  that  she  bought  tha 


tin  box  after  she  moved  to  the  Severn  in  or- 
der to  relieve  "the.  congestion  of  the  bureau 
drawer";  that  the  tin  box  was  kept  In  her 
side  of  a  double  wardrobe,  and  that  she  kept 
the  certificates  of  stock,  her  notes,  and  some 
little  trinkets  in  the  box;  that  she  kept  her 
bank  books  in  the  bureau  drawer,  and  that, 
when  she  left  the  Severn  at  the  time  she  and 
her  husband  separated,  she  took  the  certifi- 
cates of  stock  with  her;  that  after  their 
separation  she  continued  to  receive  checks 
for  the  dividends  on  the  stock  as  she  had 
always,  and  that  before  they  separated  she 
would  Indorse  them  and  give  them  to  Mr. 
Colmary.  When  asked  what  he  did  with  the 
money,  she  replied: 

"Well,  he  was  always  giving  me  money,  you 
know,  and  I  supposed  naturally  this  was  in- 
cluded in  what  I  got.  I  never  questioned  it  at 
alL" 

She  further  testified  that  the  plaintiff  got 
the  safe  referred  to  after  his  father's  death, 
and  she  thought  about  three  or  four  years 
after ;  that  he  gave  her  a  duplicate  key  and 
showed  her  how  to  use  It  saying  that,  if  It 
was  ever  necessary  for  her  to  go  Into  the 
safe,  she  would  know  how  to  use  it  aiid  that 
he  never  suggested  putting  the  certificates  In 
the  safe.  When  asked  to  tell  the  court  what 
she  heard  Mr.  Colmary  say  about  the  gift  of 
the  stock  to  her,  she  replied: 

"He  never  Intimated  or  inferred  in  any  possi- 
ble way  to  me  that  these  shares  of  stock  were 
not  an  outright  gift.  I  never  had  any  reason 
to  suppose  that  he  had  any  underlying  thought 
with  them,  except  the  one  thought  that  I  was 
aware  of,  which  was  that  they  were  simply 
gifts  to  me." 

When  atked  what  she  had  heard  him  say 
in  the  presence  of  friends  about  these  shares 
of  stock,  she  said  he  had  frequently  spokm 
of  them,  particularly  when  dividends  were 
declared,  and  that  she  remembered  quite  well 
the  incident  referred  to  by  her  sister,  which 
occurred  in  the  dining  room  at  the  Severn. 
When  asked  to  tell  what  occurred  then,  she 
replied: 

"A  couple  of  Jesuit  priests  were  dining  with 
us — Father  Jerome  Dougherty,  who  is  now  in 
Philadelphia  and  in  very  poor  health;  Father 
Conway,  who  ia  at  Georgiatown  University— 
and  be  took  this  dividend  and  threw  it  across 
the  table  to  me,  which  these  gentlemen  resented 
at  the  time,  thouKht  it  was  anything  but  polite. 
He  said ;  'See  what  I  have  done  for  Sadie.  I 
have  put  her  on  the  shady  side  of  easy  street 
Not  many  husbands  are  so  generous  to  their 
wives  as  I  have,  been  and  am  with  mine.' " 

She  states  that  the  dividend  referred  to 
was  a  check  from  the  Crown  Cork  &  Seal 
Company  for  an  extra  dividend  amounting  to 
$600.  Her  attention  was  then  called  to  the 
statement  of  the  plaintiff  when  testifying  to 
the  effect  that  she  had  said  to  him  that  she 
understood  that  the  stock  was  not  hers,  and 
that  she  did  not  feel  that  she  had  the  right 
to  dispose  of  it;  and  she  was  asked  if  she 
ever  said  anything  like  that  to  taim,  to  whldi 
she  replied; 

*Vo,  I  nerat  said,  it." 
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The  court  then  asked  her: 

"Can  you  go  back  to  the  time  when  Mr.  Col- 
mary  brought  the  first  certificate  of  stock  and 
undertake  to  tell  us  what,  at  that  time,  he  said 
with  regard  to  that  certificate;  in  other  words, 
when  be  brought  the  first  five  sharea  in  1S92, 
do  yoQ  remember  what  he  then  said  to  you  with 
regard  to  that  certificate?" 

And  she  replied: 

"I  think  (of  course,  now,  I  can't  recall  abso- 
lutely), but  my  impression  is  (my  recollection 
of  it  is)  that  be  was  pleased  at  having  succeed- 
ed in  getting  this  stock.  He  had  been  wanting 
to  get  some  stock  for  me  because  he  hajl  heard, 
of  course,  through  Mr.  Cole,  bow  valaable  it 
was,  and  he  had  been  wanting  to  get  a  present 
for  me  at  this  time,  and  he  handed  it  to  me,  and 
said :  'ilere  is  a  gift  for  you,  tSadie.  This  is  a 
present  for  you  which  I  haTe  succeeded  in  get- 
ting, and  I  only  hope  I  will  be  able  to  get  more 
of  the  same  for  you.* " 

Upon  this  evidence  the  court  below  decreed 
that  the  8to<^  In  question  waa  the  property 
of  Mrs.  Colmary,  and  from  that  decree  the 
plaintiff  has  appealed. 

We  have  set  out  the  erldenoe  at  con^der- 
able  length,  because  the  statement  of  It  can. 
In  our  view,  lead  to  but  one  conclusion,  viz., 
that  the  decree  ot  the  learned  court  below 
must  be  affirmed. 

[2]  It  must  be  conceded  that  if  Mr.  Col- 
mary  caused  the  certiflcates  to  be  issued  In 
the  name  of  his  wife,  and  subsequently  deliv- 
ered them  to  her  with  the  Intention  of  giv- 
ing her  the  stock,  nothing  more  was  required 
to  complete  an  absolute  end  Irrevocable  gift. 
Pennington  v.  Gittlngs,  2  GUI  &  J.  208 ;  Bal- 
timore  Retort  ft  Brick  Co.  v.  Mall,  65  Md.  93, 
3  AtL  288,  S7  Am.  Bep.  304;  Snowden  v. 
Crown  Cork  &  Seal  Co.,  114  Md.  660,  80  AO. 
510,  Ann.  Cas.  1912A,  679.  That  he  did  have 
the  certiflcates  issued  in  her  name,  and  that 
he  did  deliver  them  to  her,  is  also  conceded ; 
and  the  only  question  Is:  For  what  purpose 
or  with  what  Intention  was  It  done?  He 
states  that  be  had  the  stock  Issued  In  her 
name,  because  he  thought  It  would  be  Just  as 
safe  lu  her  name  as  In  his,  and  that  he  took 
the  certificates  home,  and  handed  them  to 
his  wife,  and  asked  her  to  take  care  of  them, 
as  be  had  done  with  all  papers.  Therefore, 
according  to  lila  testimony,  the  stock  was  not 
Issued  or  delivered  to  his  wife  with  the  view 
or  intention  of  giving  her  the  stock.  On  the 
other  hand  Mrs.  Colmary  states  definitely 
ajj-d  positively  that  he  pave  her  the  stock  as 
he  gave  her  her  watch,  etc.,  and  told  her 
that  he  Intended  It  as  a  gift  to  her. 

[3]  The  presumption  In  such  eases  is  clear- 
ly stated  by  Judge  Burke  In  the  late  case  of 
Dixou  v.  Dixon,  123  Md.  44,  90  AU.  846, 
wiiere,  after  stating  the  general  rule,  he  says: 

*'The  rule  of  law  thns  laid  down  is  subject, 
however,  to  this  qualitiratinn :  'If  the  person 
in  whose  name  the  couveyanoo  cf  property  is 
taknii  be  one  for  whom  the  party  paying  the 
purchase  money  ia  under  a  natural  or  a  moral 
obligation  to  provide,  no  er]uitable  presumption 
of  trust  arises  from  the  fact  of  the  payment  of 
the  money,  but,  on  the  contrary,  the  transac- 
tion will  be  regarded  prima  facie  as  an  advance- 
ment for  the  benefit  of  the  nominee.  In  that 
case,  tberefors,  it  will  be  for  the  party  who 


sedtt  to  establish  a  trust  in  behalf  of  the  payer 
of  the  purchase  money  to  displace,  by  sufficient 
evidence,  the  presumption  that  exists  in  favor 
of  the  legal  title.*  Accordingly  it  is  held  that.- 
'If  the  parent  should  purchase  in  the  name  of 
his  son,  the  purchase  would  be  deemed  prima 
facie  as  intended  as  an  advancement,  so  as  to 
rebut  the  presumption  of  a  resulting  trust  But 
this  presumption  that  it  is  an  advancement  may 
be  rebutted  by  evidence  manifesting  a  clear  in- 
tention that  the  son  sball  take  as  trustee;'  but 
it  'ought  not  to  be  frittered  away  by  nice  re- 
finements.' 'A  like  presumption  exists  in  tbe 
case  of  the  purchase  by  a  husband  in  the  name 
of  his  wife.  Indeed,  the  presumption  to  strong- 
er in  the  case  of  a  wife  than  of  a  child,  for  she 
cannot  at  law  be  trustee  of  her  husband.' " 

But  In  the  case  at  bar  this  presumption, 
and  the  testimony  ot  Mrs.  Colmary,  Is  so 
fully  supported  by  the  evidence  of  repeated 
stetementB  of  Mr.  Oolmaty  mtir^  at  varl* 
ance  with  his  claim  to  the  stock  that  there 
la  no  escape  from  the  confSusion  that  be  had 
the  certificates  issued  in  her  name  and  dellr- 
ered  them  to  her  tor  the  purpose  and  with 
the  intention  ot  making  an  absolute  gift  of 
the  stock  to  her. 

[4]  The  indorsement  of  the  certiflcates  by 
Mrs.  Colmary  is  not  explained  in  the  testi- 
mony, and  was  not  referred  to  in  the  bill. 
Tbe  ai^Uant  contends  that  the  indorsement 
transferred  the  equitable  tiUe  to  the  stock  to 
Mr.  Colmary  under  section  38  of  article  23 
of  the  Code  of  1912,  or  the  dedelon  in  Noble 
V.  Turner,  69  Md.  624.  16  Atl.  124.  Section 
59  of  that  article,  however,  declares  that  sec- 
tions 38  to  60  only  apply  to  certiflcates  Issued 
after  July  1,  1910.  But  whatever  may  have 
been  tbe  purpose  of  tbe  indorsements,  and 
regardless  of  any  Interest  Mr.  Colmary  may 
have  acquired  thereby,  he  states  that  the  cer- 
tiflcates were  indorsed  at  the  time  he  receiv- 
ed them  from  the  company ;  and,  if  be  sub- 
sequently delivered  them  to  Mrs.  Colmary 
with  the  Intention  and  for  the  purpose  ot 
consummating  a  gift  of  the  stock  to  her. 
It  is  quite  clear  that  the  Indorsements  could 
not  operate  to  defeat  that  Intention,  for  what- 
ever interest  she  had  parted  with  having 
been  thereby  restored  to  her,  tbe  indorse- 
ments ceased  to  be  operative,  and  could  have 
been  canceled  by  her. 

[6]  Counsel  for  the  appellant  Insist  that 
there  was  error  In  the  refusal  of  the  court 
below  to  permit  the  plaintiff  to  state  what 
his  Intention  was  In  having  the  certificates 
issued  in  the  name  of  his  wife  and  delivering 
them  to  her.  But,  if  we  assume  4bls  conten- 
tion to  be  sound,  it  is  perfectly  apparent  that 
the  error  was  not  a  reversible  error,  for  the 
whole  purport  of  th^  plaintiff's  testimony  wh.s 
that  he  did  not  Intend  to  give  her  the  stock, 
and  he  could  not  therefore  have  been  preju- 
diced by  the  exclusion  of  the  evidence  re- 
ferred to. 

Tlie  case  of  In  re  Bauemschmldt's  Estate, 
07  Md.  35,  &4  Atl.  637,  cited  and  relied  upon 
by  tbe  appellant,  deals  with  the  question  of 
what  constitutes  a  delivery,  Here  no  such 
question  is  presented,  for  It  Is  conceded  that 
the  certiflcates  did  pass  into  the  possession  ot 
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Mrs.  Colmary,  and  the  only  qtiesa<Hi  Is:  For 
what  purpose  were  they  delivered  to  ber? 
Decree  affirmed,  with  costs. 


WHITB  et  at  T.  WINOHESTBB  «t  aL 
(No.  47^ 

(Court  of  Appeals  of  Bfaryland.  Jan.  12,  1916.) 

L  SPECmO  FKBFOBHANCK  (8  86*)--C0NTBACTa 
EnFOBCEABLB— CONTXAOTS  TO  DbVISE  UKAI. 

Estate. 

A  contract  to  devise  real  estate  may  be 
enforced  by  specific  performaQce. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  if  224;  Dec.  Dig.  S 
86.*] 

2.  Specific  Pebfobuance  ({  86*)— Comtbacts 

E  NPOBCBABI.B— EQDITIEB. 

A  contract  whereby  one  party  thereto 
agreed  that  his  wiU  diapoaing  of  property,  al- 
ready made,;  in  favor  of  the  other  party  to  the 
contract,  may  be  Boecifically  enforced,  shall  re- 
main unchanged,  and  be  may  not  avoid  the 
agreement  by  devising  his  property  by  subse- 
quent will  to  others,  unless  there  are  circem- 
stnnces  making  It  biequitable  to  enf<H«e  the 
agreement. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent.  Dig.  8S  223,  224;  Dec.  Dig.  S 
86.*] 

8.  Spbcific  Pebfobmancb  (S  86*)— Wills  (J 
87*)— Contbacts  EnfObceable— Equities. 
A  contract  by  one  party  tbereto  to  execute 
a  will  in  favor  of  the  other  party  thereto  is  not 
a  testamentary  diapoaition  of  the  property|  and. 
if  founded  on  a  good  and  valuable  considera- 
tion, will  be  enforced. 

[Ed.  Note. — For  other  caa«,  see  Specific  Per- 
formance, Cent  Dig.  18  223.  224;  Dec  Dig.  | 
86:*  WilU.  Cent  Dig.  H  206.  207;  Dec  Dig. 
S  87.*] 

4.  Specific  Pebfobmance  (§  86*)— Contbacts 

ENFOBCEABLK — CONBIDEBATION. 

Where  children  surrendered  their  Interests 
in  favor  of  tbeir  mother  in  consideration  of  her 
permitting  a  will  devising  property  to  them 
to  remain,  the  agreement  was  supported  by  a 
sufficient  consideration  to  justify  specific  per- 
formance. 

[Ed.  Note.— For  other  caaes,  see  Specific  Per- 
formance, Cent.  Dig.  M  228,  224;  Dec  Dig.  | 
86.*] 

B.  Specific  Pkbfobhancb  f|  28*)— Contbacts 
Enfobcbablb— KEqmsiTEs  of  Contbacts. 
A  contract  that  an  existing  will  sball  re- 
main, which  refers  to  the  property  aa  having 
been  purchased  by  the  testatrix,  and  which  de- 
Kcribes  the  will  aa  now  made  and  in  the  pos- 
session of  a  person  named,  is  sufficiently  defi- 
nite to  justify  specific  performance,  where  the 
bill  therefor  discloses  as  an  exhibit  a  copy  of 
will  left  in  the  custody  of  the  person  named. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  18  69-^;  Dec.  Dig.  |  20.*] 

Appeal  from  0rcult  Court  of  Baltimore 
City;  Walter  I.  Dawliins,  Judge. 

Suit  by  Bernard  W.  White  and  others 
against  Catherine  E.  Winchester  and  others. 
From  a  decree  Bustaioing  a  demurrer  to  the 
bill,  complaiuants  appeal.  Reversed  and 
remanded  for  farther  proceedings. 

Arffued  before  BOYD,  C.  J.,  and  BUBKB, 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 


Edwin  H.  Brown,  Jr.,  of  Centrevllle,  and 
John  E.  Sranmes,  Jr.,  of  Baltimore  (Mat- 
thew Gault  and  Semmes,  Bowen  &  Semmes, 
all  of  Baltimore,  on  the  brief),  for  appel- 
lants. Waalili^ton  Bowie,  Jr.,  of  Baltimore, 
for  appelleea 

BOTD,  O.  J.  Tbla  Is  an  appeal  from  an 
order  sustaining  a  demarrer  to  an  amended 
bill  filed  by  the  appellants  against  the  ap- 
pellees; a  demurrer  having  been  sustained 
to  the  original  bill,  with  leave  to  file  an 
amended  one.  The  facts  admitted  by  the 
demurrer  are:  That  Marmadube  G.  White 
died  intestate  on  August  9,  1875,  leaving  a 
widow,  Mary  E.  White,  and  the  following 
children:  Thomas  W.  K.,  Edward  0.,  Anne 
Amelia,  James  C,  and  William  F.  White  and 
Catherine  B.  Winchester.  William  F.  White 
died  without  issue,  before  the  wilt  and  the 
agreement  hereinafter  referred  to  were  made. 
The  real  estate  of  Marmaduke  G.  White 
consisted  of  two  farms  In  Queen  Anne's  coun- 
ty— one  tielng  known  as  the  "Home  Farm," 
and  is  the  one  involved  In  this  case.  A  bill 
in  equity  was  filed  to  sell  the  real  estate  left 
by  him,  and  on  August  8,  1880,  Messrs.  John 
B.  and  Edwin  H.  Brown,  who  were  appoint- 
ed trustees  to  sell  the  property,  sold  the 
"Home  Farm"  to  Mary  E.  White,  subject  to 
her  right  of  dower  therein,  for  $9,030,  and 
the  same  day  the  other  farm  was  sold  to 
Thomas  W.  K.  White. 

Mrs.  Winchester,  being  desirous  fit  getting 
her  distributive  share  of  her  tether's  estate, 
including  her  portion  of  the  proceeds  of  sale 
of  the  two  farms  and  of  an  account  of  long 
standing  due  by  her  father  to  her  mother, 
sold  and  assigned  her  interest  to  J.  Hersey 
HaU  for  $1,700— b^g  $2  less  than  the 
amonnts  distributed  to  her  in  the  audits, 
namely  $1,068.83  from  the  two  farms,  and 
$683.17  from  the  open  acconnt  In  Novem- 
ber, 1882,  Hr.  HaU  sold  and  assigned  the 
Interest  of  Mrs.  Winchester  to  John  B. 
Brown,  who  was  paid  tm  the  same.  In  or^ 
der  to  pay  ttiat  amount  Blary  E.  White  Qiort- 
gaged  the  "Home  Fanu,"  and  that  and  other 
mortgages  solMtltnted  for  it  were  released 
from  time  to  tlme^  until  one  was  i^ven  for 
$1,000  to  Charles  W.  Slagle,  which  Is  stUl 
outstanding, 

Mrs.  Winchester  having  received  her  share 
in  the  maimer  stated,  fbe  remaining  four 
children  entered  into  an  agreement  with 
Mary  B.  White,  in  order  to  enable  her  to 
,  pay  for  the  "Home  Farm,"  as  follows: 

"This  agreement,  made  and  concluded  between 
Mary  E.  White  of  the  one  part,  and  Thomas 
W.  K.  White,  Edmund  C.  White,  Anne  Amelia 
White,  and  James  C.  White,  of  the  other  part, 
witnesaeth: 

"(1)  That  aaid  Mary  E.  White  agrees  and  ob- 
ligates heraelf  that  her  will  aa  now  made  and 
in  the  possession  of  John  B,  Brown  shall  be 
and  remain  as  the  consideration  for  the  fol- 
lowing undertaking  and  agreement  on  the  part 
of  her  children  hereinafter  named,  as  follows, 
to  wit: 


*For  otber  cuea  ae*  auaa  topic  and  section  NUMBBR  la  Dee.  Dls.  4  Am.  Dig.  Kejr-No.  SerlM  4  lUp'r  Indexea 
82A.-67 
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"(2)  The  farm  bought  tj  Mary  EL  White 
shall  be  and  remain  liable  and  chafed  vlth  Its 
proper  proportion  of  coats  of  tale  and  mit  to 
the  eoneluaion  thereof,  then  to  the  paTinetit  of 
the  mortgage  and  open  account  claim  of  the 
laid  Mary  B.  White  v.  Marmadnke  Q.  White, 
in  order  to  clear  the  account,  but  the  said 
Thomas  W.  E.  White,  Edmund  C.  White,  Anne 
Amelia  White,  and  James  G.  White  hereby 
assign  their  said  respectiTe  distributive  shares 
of  said  proceeds  of  sales  of  the  farm  bought  by 
the  said  Mar?  E.  White  to  her  use  absolutely 
in  order  to  enable  her  to  pay  for  the  farm,  she 
having,  however,  to  provide  for  the  payment  of 
the  amount  due  to  the  assignee  of  Mrs.  Kate 
Winchester,  as  per  agreement  heretofore  made 
between  Mary  E.  White  and  J.  B.  and  E.  H. 
Brown,  trustees. 

"(3)  The  farm  purchased  by  Thomas  W.  K. 
White  is  to  be  charged -with  its  proportion  of 
all  costs  and  with  the  overpayment  of  the  per- 
sonal estate  and  all  other  debts  of  the  said  Mar- 
madulie  G.  White  not  hereinbefore  provided  for, 
and  the  residue  is  then  to  be  distributed  by  the 
aadltor  among  the  heirs  at  law  of  the  aaid 
Marmadnke  6.  White  and  paid  over  to  them 
or  their  assigns. 

"(4)  That,  the  aaid  James  0.  White  being  a 
minor,  the  right  to  take  under  the  will  ia  here- 
by made  to  depend  on  his  confirmation  of  tbis 
agreement  when  be  arrives  at  age,  or  the  elec- 
tion of  some  authorized  person  or  power  In  his 
behalf  in  case  the  election  has  to  be  determined 
before  bis  arrival  at  sj^. 

"As  witness  their  bands  and  seala  this  28th 
day  of  February,  1883." 

The  agreement  was  signed  and  sealed  by 

the  respective  parties. 

The  open  account  referred  to  is  the  one 
above  mentioned,  and,  according  to  the  alle- 
gations In  the  bill,  it,  with  interest  to  date 
of  sale,  amounted  to  93,676.37.  The  bill  does 
not  make  it  altogether  clear  why  Mrs.  Win- 
chester was  to  receive  any  part  of  that  ac- 
count, but  Mrs.  White  was  credited  with  It, 
or,  as  stated  in  the  biU,  it  was  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  "Home 
Farm."  James  0.  White  executed  a  con< 
flrmatory  deed  to  Mrs.  Wltite  after  he  be- 
came of  age,  and  all  of  the  terms  of  the 
agreement  were  carried  out  by  the  four  chil- 
dren who  were  parties  to  it. 

The  will  of  Mary  B.  White,  which,  It  is 
stated  in  the  record,  was  left  In  the  custody 
of  J*.  B.  Brown,  was  dated  the  14th  day  of 
June,  1882.  By  it,  after  making  certain  be- 
quests to  Edward  C,  Anne  Amelia,  and 
James  C.  White,  she  left  all  of  the  rest,  res- 
idue, and  remainder  of  her  estate,  real,  per- 
sonal, end  mixed,  la  equal  parts  to  her  four 
children  who  Joined  in  the  agreement.  The 
will  provided  that  if  any  of  the  four  chil- 
dren died  before  the  testatrix,  leaving  chil- 
dren, the  parent's  share  was  to  go  to  such 
children  or  issue,  and  in  case  any  died  dur- 
ing her  lifetime,  leaving  no  child  or  children, 
Bodi  share  or  shares  were  to  go  to  the  sur- 
▼iTor  or  snrrlTora,  etc.  All  of  the  four  chil- 
dren are  dead.  Thomas  W.  E.  White  was 
the  survivor  and  the  only  one  who  left  chil- 
dren; he  having  left  eig^it^  who  are  the 
complainants. 

Mary  E.  White  died  April  2.  191B,  in  the 
city  of  Baltimore,  where  she  had  made  her 
home  wltb  Urs.  Winchester  for  tbe  past  tan 


years,  more  or  less.  Notwlthsta  nding  the 
agreement  quoted  above,  there  was  filed  in 
the  orphans'  court  of  Baltimore  dty  a  paper 
purporting  to  be  the  last  will  and  testament 
of  Mary  B.  White,  dated  October  21,  1012,  by 
which  all  of  her  property,  real,  personal,  and 
mixed,  was  devised  and  bequeathed  to  Mrs. 
Windiester,  and  after  her  death  to  the  chU- 
dren.  The  defendants  named  In  tbe  bill  aie 
Mrs,  Winchester  and  her  children,  together 
with  Raymond  Stewart,  the  huslmnd  of  one 
of  them.  The  only  property  of  value  of 
which  Mrs.  White  died  seised  and  possessed 
was  the  "Home  Farm,"  and  that  was  the  only 
real  estate  she  ever  owned.  She  became  tbe 
purchaser  of  that  prior  to  tbe  making  of  ber 
first  will  and  prior  to  the  signing  of  the  agree- 
ment, although  it  la  said  by  the  appellees 
that  the  deed  to  her  by  the  trustees  was  cot 
executed  until  1886.  The  copy  of  the  deed  U 
not  In  the  record,  but  Its  date  is'  immaterial, 
as^  according  to  the  allegations  In  the  bill  she 
purdiased  the  farm  in  1880,  and  r^alned  in 
possession  of  It  continuously  until  her  death. 

Tbe  bill  prays  that  the  agreement  "be  spe- 
cifically enforced  as  follows":  That  tbe 
"Home  Farm"  be  impressed  with  a  trust  In 
favor  of  the  complainants ;  that  a  trustee  be 
appointed  to  convey  It  to  the  complainants  as 
tenants  In  common,  subject  to  the  mortgage 
mentioned,  and  that  he  be  decreed  to  so  con- 
vey it ;  that  the  defendants  be  required  to  ac- 
count to  complainants  through  said  trustee 
for  all  the  moneys,  rents,  and  profits  from  the 
"Home  Farm"  that  have  come  into  their 
hands  since  the  deaUi  of  Bfary  E.  White,  or 
which  may  so  come ;  tliat  the  defendants  and 
all  the  benefldarles  nnder  the  will  of  October 
21, 1912,  be  enjoined  from  questioning  or  dis- 
puting tbe  title  which  onnplainantB  shall  ■> 
rec^ve;  and  fbr  general  rdlef. 

A  motion  was  filed  aiding  that  the  amended 
bill  be  stricken  and  removed  from  the  files,  bat 
that  was  overruled,  and  hence  the  appellants 
have  nothing  to  ccuivilaln  of  in  regard  to 
that  motion,  and  we  «Ul  not  discuss  it,  but 
will  ccmflne  oorselves  to  the  qiiestl<ms  raised 
by  the  demurrer. 

[1  ]  In  the  article  on  Spedflc  Ferformaius 
In  .Gyc:  by  John  Ncxttm  Fomeror*  Jr^  it  b 
said: 

"An  agreement  to  make  a  certain  diapontira 

of  property  by  a  will  ia  one  which,  strictly 
spealdng,  ig  not  capable  of  a  specific  execution, 
yet  It  is  within  the  jurisdiction  of  a  court  of 
equity  to  do  what  ia  equivalent  to  a  SDedfie 
performance  of  such  an  agreement.  Such  a  con- 
tract is  enforced  after  the  death  of  the  promisor 
by  fastening  a  trust  on  the  property  in  tbe 
hands  of  heirs,  devisees,  and  oersonal  represen- 
tatives and  others  holding  the  property  with  no- 
tice of  the  contract  or  as  volunteera.'*  36  Cyc 
73. 

In  26  Am.  A  Eng.  En^.  of  Law,  91.  tbe 
rule  Is  thus  stated: 

"Equity  will  take  cognizance  of  and  specific- 
ally enforce  a  valid  contract  for  the  testa- 
mentary disposition  of  the  estate  of  a  decedent 
Thus  agreements  to  devise.  If  founded  upon  a 
sufficient  consideration,  are  enforceable  against 
heirs,  devisees*  or  t^esentatives  as  though  th* 
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deceased  obligor  were  s  party  to  tbe  aait  by 
treating  the  Deirs  as  trustees  and  compellins 
them  to  conver  the  property  in  accordance  with 
the  terma  of  tiie  contract." 

See^  also,  9 Oyc.  M5;  40  Oyc.  loes. 

But  It  Is  nimeceBBaiy  to  rely  on  auttuwltiea 
oatalde  of  this  state,  aa  wo  bare  a  number  d 
decisioiis  on  the  snbJecL 

In  Mundorfl  t.  KUbonm,  4  Md.  469,  It  was 
said: 

"There  are  caaes  to  show  that  agreementB  to 
deviae  real  estate  may  be  enforced  by  spedfic 

Erformaace  against  the  devisees,  if  the  land 
otherwise  disposed  of  by  the  party  making 
the  agreement,  bat  these,  we  think,  are  to  be 
dealt  witii  no  leas  strictly  in  eqaity.  than  other 
contracts  within  the  statute  of  frauds." 

In  Wllks  y.  Burns,  00  Md.  61,  the  court 

said: 

"There  can  be  no  doabf  of  the  legal  right  of 
one.  having  the  exdusive  ownership  of  property, 
to  enter  into  a  contract  to  execate  a  will  in  fa- 
Tor  of  the  other  contracting  party;  but  such 
transaction  cannot  be  properly  termed  a  tes- 
tamentary disposition  of  property,  two  or  more 
contracting  parties  having  concurred  and  bound 
tbenkselves  by  reciprocal  obligations,  founded 
on  good  and  valuable  c<»isiderati<nis.  The  testa- 
uentaiy  document  is  nothing  mon  tiian  a  part 
of  tbe  contract,  which  has  been  detwmfned  by 
mutual  stipalanons,  controlling  the  mind  of  the 
testator.  If  a  will  executed  under  these  cir- 
cumstances is  BubseQuently  canceled,  the  aid 
of  a  court  of  equity  can  be  inT<^ed.  But  how 
does  equity  intervene?  By  an  inquiry  into  the 
terms  of  tbe  contract,  which  must  be  establish- 
ed by  the  adduction  of  proper  and  adequate  ev- 
idence. If  the  proof  fails,  there  can  be  no  ap- 
plication of  the  remedy,  and  the  canceled  wul 
remains  without  validity.  If  the  proof  is  suffi- 
cient, the  court  decrees  s^ific  performance  of 
the  contract;  the  will  being  examined  mainly 
to  ascertain  uie  terms  of  such  contract,  of  which 
it  has  become  a  part.  The  mode  of  enforcing 
a  specific  performance  is  by  the  appointment  of 
a  trustee  to  execute  a  deed  of  conveyance  of 
the  estate." 

See,  also,  Frisby  t.  Parkburst,  29  Md.  68, 
96  Am.  Dec.  SOS ;  £>emme8  v.  Worthlngton,  88 
Md.  2dS:  HamUton  T.  TMrston,  93  Md.  218, 
48  Att.  709. 

[2]  Inasmuch,  then,  as  It  is  the  thorough- 
ly established  law  of.  this  state  that  a  con- 
tract to  devise  real  estate  may  be  enforced  by 
specific  performance.  It  Is  difficult  to  under- 
stand wby  such  an  agreement  as  the  one 
above  set  ont  cannot  be.  It  cannot  be  doubt- 
ed that  Mra  White  could  have  destroyed  the 
will  already  made,  and  could  then  have  en- 
tered into  an  agreement  to  make  a  will,  con- 
taining the  same  terms  which  are  In  the  one 
she  executed  on  the  14th  of  June,  1882,  and 
there  can  be  no  valid  reason  assigned  why 
she  could  not  contract  as  she  did  with  ref- 
erence to  the  one  already  made.  The  agree- 
maat  of  an  owner  of  property  that  his  will 
already  made  In  favor  of  the  other  parties  to 
the  agreement  shall  remain  as  It  Is  does  not 
interfere  with  his  right  to  otherwise  dispose 
of  his  property  by  wUl  more  than  an  agree- 
ment to  make  a  will  In  favor  of  those  parties 
would,  for,  as  shown  above,  the  tetter  can  be 
8i;>ecifically  enforced,  and  be  would  not  be 
permitted  to  arold  that  agreement  by  devla- 
Ing  Us  property,  by  a  aabseqnent  will,  to  oth- 


ers unless,  of  course,  there  were  circuni8tan&> 
es  which  would  make  it  Inequitable  to  en- 
force the  agreement  In  Baltimore  t.  W& 
llams,  6  Md.  235,  it  was  said  by  Judge  Lo 
Grand  (quoting  from  syllabus): 

"Where  a  deed  conveys  land  in  trust  for  such 
uses  and  trusts  as  are  contained  in  a  will  al- 
ready executed,  and  contains  no  power  of  revo- 
cation, tbe  property  passes  under  tbe  deed,  and 
the  usea  and  trusts  take  effect  by  virtue  of  the 
deed.  •  *  •  Where  a  deed  conveys  land  in 
trust  for  such  uses  as  are  declared  or  set  out  in 
a  will  already  made,  neither  the  dead  nor  the 
will  is  revocable  if  no  power  of  revocation  is' 
reserved  in  the  deed." 

[t]  As  we  have  seen  above.  In  the  quota- 
tion from  Wilfcs  T.  Bums,  in  speaking  of 
the  right  of  the  owner  of  property  to  enter 
Into  a  contract  to  execute  a  will  In  favor  of 
the  other  contracting  party — 

"such  transaction  cannot  be  nroperly  termed  a 
testamentary  disposition  of  property,  two  or 
more  contracting  parties  having  concurred  and 
bound  tbemselves  by  reciprocal  obltgatioDS, 
founded  on  good  and  valuable  considerations. 
The  testamentary  document  is  nothing  more 
than  a  part  of  the  omtract" 

In  Klne  v.  Farrell,  71  App.  Dlv.  219,  76 
N.  7.  Supp.  542,  a  contract  not  to  change, 
alter,  or  revoke  a  will  was  enforced  against 
the  devisees  under  a  later  will. 

[4]  There  can  be  no  doubt  about  the  con- 
sideration In  this  agreement  being  sufficient 
to  support  it  The  relief  asked  In  the  bill 
Is  In  reference  to  the  very  property  In  which 
the  four  children  of  Mrs.  White  surrendered 
their  interests  In  her  favor,  In  consideration 
of  her  permitting  the  will  to  remain  as  It 
was,  and,  in  addition  to  that,  Mrs.  Winches- 
ter received  her  share  of  the  proceeds  of  the 
sale  of  the  property;  yet  by  the  will  of  1912 
it  is  left  to  her  for  life,  with  remalndw  to 
her  children. 

[I]  Nor  can  there  be  any  question  about 
tbe  terms  of  tbe  contract  being  sufficiently 
definite.  The  property  referred  to  In  tbe 
agreement  as  having  been  purchased  by  Mrs. 
White  was  certainly  not  In  doubt.  The  will 
was  described  as  "her  will  as  now  made  and, 
in  the  possession  of  John  6.  Brown,"  and  the 
copy  In  the  record  Is  preceded  by  the  words, 
"Ck>py  of  the  Last  WUt  and  Testament  of 
Mary  E.  White,  Left  In  the  Custody  of  John 
B.  Brown."  The  allegations  in  the  blU,  to- 
gether with  the  exhibits  filed,  are  sufficiently 
definite  and  certain  to  comply  with  the  re- 
quirements of  courts  of  equity  before  grant- 
ing such  relief.  Of  course,  we  are  only 
speaking  of  what  appears  In  the  bill  and  ex- 
hibits, and  do  not  mean  by  anything  we  say 
to  preclude  tbe  defendants  from  denying  or 
meeting  any  of  the  material  facts  alleged,  if 
they  can,  by  proper  evidence,  but  the  case 
as  presented  to  us  by  the  demurrer  is  one 
that,  In  our  Judgment,  entitles  the  plaintiffs 
to  have  the  agreement  specificaUy  enforced. 

We  have  not  thought  It  necessary  to  dis- 
cuss the  codicils  to  the  will  of  1882,  as  ap- 
parently they  were  not  filed  with  tbe  amend- 
ed bllL  As  they  were  filed  with  the  original 
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bill  and  are  In  the  record^  It  will  not  be  oat 
of  place  to  add  tbat  they  tend  to  show  that 
Mrs.  White  seemed  to  fully  understand  the 
effect  of  the  agreement  By  the  last  one, 
which  Is  not  dated,  but  was  made  after 
March,  1886,  when  the  first  one  was  made, 
she  not  only  confirmed  and  ratlfled  the  pro- 
visions of  her  wlU  and  codldl  thereto  in  the 
custody  and  care  of  John  B.  Brown,  bat  she 
said: 

"Wiereby  my  son,  Thomas  W.  K.  White,  be- 
eomes  at  my  decease  the  owoer  in  fee  of  my 
real  estate,  and  in  the  case  of  his  decease  dur- 
ing my  life  his  issue  or  descendants  become  the 
owners  in  fee  thereof." 

Aa  that  Question  was  not  argaed,  and  is 
not  now  before  us,  we  cannot  properly  de- 
termine the  rights  of  Edmund  W.  Winchester 
to  the  legacy  which  the  testatrix  says  she 
charged  upon  her  real  estate,  with  the  con- 
sent of  Thomas  W.  K.  White,  bat  must  leave 
that  undetermined.  That  would  involve  not 
only  a  question  of  fact  as  to  the  consent  of 
Thomas  W.  K.  White,  and,  U  shown  to  have 
been  given.  Its  valldlt?  u  to  him,  but  a  con- 
struction of  the.  wUI,  in  bo  far  as  necessary 
to  determine  whether  such  consent  could 
bind  his  children,  and  other  qaestiona. 

The  authorities  dted  and  what  we  have 
said  sufficient^  answer  other  objections  to 
the  amended  bill  urged  by  the  appellees,  and, 
without  further  prolonging  this  opinion,  we 
wilt  reverse  the  decree,  and  remand  the  cause 
for  further  proceedings.  The  defendants 
should  be  required  to  answer  within  such 
time  as  the  lower  coart  may  mime. 

Decree  reversed,  and  cause  remanded  for 
further  proceedings,  the  adnlt  appellees  to 
pay  the  costs  In  this  court,  and  the  costs 
below  to  abide  the  final  result  of  the  case. 


BALTIMORE  &  O.  R.  CO.  v.  WHITAOHD. 
(No.  9.) 

(Court  of  Appeals  of  Maryland.  Jan.  6,  1915.) 

1.  Masteb  and  Sebvant  (8  87*)— NXOUQXITOX 

— Emploteb's  Liability. 

The  federal  Employers'  Liability  Act  (Act 
April  22,  190S,  c.  149,  35  Stat.  65  [U.  S.  Comp. 
St.  1913,  S  8G57]),  relating  to  the  liability  of 
railroads  to  their  employes,  and  modifying  the 
common-law  rules  as  to  contributory  negligence, 
negligence  of  fellow  serrantB,  and  assumption 
of  risk,  was  intended  to  a^ply  in  certain  cases 
only,  leaving  some  cases  without  its  provisions, 
in  view  of  section  1,  conditioning  the  respouai- 
hility  of  the  carrier  to  its  employ^,  whether 
for  the  acts  of  agents  and  servants  or  for  de- 
fects in  appliances,  to  Injuries  "due  to"  the 
carrier's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  138;   Dec  Dig.  S  87.*] 

2.  Masteb  and  Sebvaht  (g§  101,  102*)— Neg- 
LiQENCE— Due  Case. 

Under  the  federal  Employers'  Liability 
Act,  the  measure  of  the  reBponsibillty  of  a 
carrier  to  its  empIoy4s  for  negligence  is  tbat 
of  ordinary  care. ' 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  135.  171,  174,  178-184, 
192;   Dec.  Dig.  If  101,  lOi*] 


3.  Masteb  and  SsBVAnr  <}  228*)— Nbou- 

OENCB  OF  EUFLOYKft— ErracT  01*  FXDSftAL 

Statute. 

Under  the  federal  Employers*  Liability  Act 
If  there  was  any  act  of  negligence  on  the  part 
of  the  employer,  then,  even  though  there  was 
contributory  negligence  on  the  part  of  the  plain- 
tiff or  a  fdlow  servant  the  act  applies  if,  at 
the  time  of  the  aoddent,  plalntiflt  was  engaged 
in  interstate  commerce  and  had  not  assumed 
the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  8S  670,  671;  Dec.  Dig.  | 
228.*] 

4.  GOUUEBCE  n  27*)— RaILBOADS— IlTTBBOTATK 

COMMEHCE— FEDERAI.  STATUTE. 

The  act  of  plaintiff,  a  brakeman.  In  look- 
ing about  the  yards  of  defendant  railroad  for 
a  tool  boy  to  get  a  tin  cup  for  the  use  of  the 
train  crew  of  which  he  was  a  member,  the  train 
being  about  to  be  used  in  Interstate  commerce, 
is  such  a  participation  in  interstate  commerce 
as  to  bring  plaintiff  within  the  federal  Employ 
ers'  Liability  Act 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  25;  Dea  Dig.  S  27.*] 

0.  Masteb  and  Sebvant  <S  104*)— Employkb's 

LiABiurr— Negligence. 

A  tin  drinking  cup  for  the  use  ot  a  train 
crew  is  not  essential  to  the  operation  of  a  train  ; 
and,  where  some  employes  usually  drank  frem 
the  lid  of  the  water  cooler,  failure  on  tlu  part 
of  the  railroad  to  furnish  a  cup  cannot  be  said 
to  he  neeligence,  rendering  it  liable  for  injury 
to  a  brakeman  when  in  search  of  a  cap. 

[Ed.  Note.— Fot  other  cases;  see  Master  and 
Servant,  Cent.  Dig.  S  176;  Dee.  l>iff.  §  104.*1 

6.  EVIDENCB    (I  512*)— OPiniOn--CHABACTEB 

OF  Railboad  Cindkb  Pit. 

The  dangerous  character  of  the  construc- 
tion of  a  pit,  used  by  a  railroad  as  a  dump  for 
ashes  from  its  locomotives,  because  without 
guard  rails  and  filled  with  water  upon  which 
some  of  the  ashes  might  float  and  so  resemble 
solid  ground,  is  not  so  within  the  common  Imowl- 
edge  of  the  average  man  that  expert  testimony 
is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2316;  Dec.  Dig.  \  512.*] 

7.  Masteb  and  Sebvant  (SS  203,  219*)— As- 
BUHPTiON  OF  Risk. 

An  employ^  assumes  the  risk  of  all  open 
and  obvious  dangers  incident  to  bis  employment, 
but  not  those  arising  from  the  employer  s  neg- 
ligence, unless,  after  knowledge  of  the  risk,  the 
servant  continues  to  perform  his  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  St  688-648,  610-024;  Dec. 
Dig.  88  203,  219,*] 

8.  Masteb  and  Sxbtaht  Q  217*)-^AsBUacp- 

TiON  OF  Risk. 

Where  plaintiff  a  brakeman  on  defendant 
railroad's  train  bad  been  into  its  yards  a  num- 
ber of  times  and  knew  of  the  existence  of  a 
cinder  pit,  and  where  his  duties  had  no  such 
iutimate  relation  to  the  pit  that  be  must  be 
held,  as  a  matter  of  law,  to  have  known  its 
character,  he  had  the  right  to  assume  that  it 
was  a  proper  and  safe  appliance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  574-600;  Dec.  Dig.  { 
217.*] 

9.  Master  and  Sebvant  (J  223*)— Emplot- 

BB'S  LtABIUTT- APPUCABIUTr  OF  FeDEB- 

Act  Gong.  April  22,  1908,  does  not  apply, 
on  the  theory  of  assumption  of  risk,  to  the  case 
of  a  brakeman  t>eiDg  injured  by  falling  into  a 
cinder  pit  whose  duties  had  brought  him  Into 
no  intimate  connection  with  such  pit  In  his 
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emploTinc  railroad's  yard,  section  4  hy  its 
terms  ap]>lyiDg  to  only  a  eartalu  class  of  cases, 
of  which  this  Is  not  an  example;  the  risks 
assumed  by  an  employ^  b«faif  those  Incident  to 
bis  own  particular  work. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  652-658;  Dec.  Dig.  S 
223.*] 

10.  IhUsTEB  AND  SbBTAITT  (|  203*)— GONTBIB- 
UTOBT  KBGUOENCB— ASSUUPTION  OF  BlSE, 

Where  plaintiff,  employed  by  defendant 
railroad  as  orakeman,  went  about  defendant's 
yard  at  night  looking  for  a  drinking  cup  for 
the  use  of  the  crew  on  the  train  on  which  be 
worked,  fell  into  a  cinder  pit,  and  was  injured, 
since  bis  duties  bad  no  connection  with  the 
cinder  pit,  the  question  is  of  contributory  neg- 
ligence, not  of  the  assumption  of  risk. 

IKd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g|  638-518;  Dec.  Dig.  | 
203.*] 

11.  WiTIIBBSBa  <|  275*}— CBOSS-EXAUNATIOn 

— iNJUKiKs  TO  Sbevamt— Death  or  PuaN- 

TiFP's  Wife. 

Where  plaintiff,  a  brakeman  suing  for  in- 
juries from  his  fall  into  defendant  railroad's 
cinder  pit,  was  asked  on  cross-examination  if 
his  wife  bad  died  of  tuberculosis,  the  question 
is  properly  excluded  as  immaterial  to  any  is- 
sue in  the  case.' 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  824,  926,  -MT-^TS;  Dec.  Dig.  f 
275.*] 

12.  Evidence  (5  3Q4») —Personal  Injubib»— 
Expectation  of  Life— Insubancb  Kxfebt. 

Where  the  suit  was  by  a  railroad  brake- 
man  against  bis  employer  for  personal  injuries, 
the  admission  of  an  insurance  expert's  testi- 
mony as  to  plaintiff's  expectation  oi  life,  based 
on  insurance  tables,  was  proper  to  aid  the  jury 
in  reaching  a  correct  finding  as  to  damages. 

fRd.  Note.— For  other  cases,  nee  IMdence, 
Cent.  Dig.  i  1520;  Dec  IHg.  |  364.*] 

18.  ETIDXKOE    (S    65S*)-^PEBB0NAt  INJUBIES 

— Daicaoes— Expectation  of  Lif» — Phtbi- 

oian'b  Testiuont. 

In  a.  suit  by  a  railroad  brakeouui  against 
his  employer  for  personal  injuries,  the  exclu- 
sion of  a  phystciBn^s  testimony  as  to  the  plain- 
tiff's expectation  of  life,  no  showing  being  made 
upon  what  such  physician's  opinion  hsia  been 
based,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2376;  Dec  Dig.  g  555.*] 

14.  Evidence  (5  116*)- Pebsonai,  Injubies— 
Testimony  as  to  Chabacteb  of  X-Kat 
Photogbapb. 

Id  a  suit  by  a  brakeman  for  personal  in- 
jurie.s,  the  admission  of  testimony  as  to  whether 
the  A-ray  photograpfa  of  the  injured  hip  bone 
was'  taken  at  such  an  angle  as  to  conceal  or 
disclose  a  fracture  wu  proper. 

[Ed.  Note.— For  other  cases,  see  Bvideiioe, 
Gent.  Dig.  «S  134,  136;  Dec  Dig.  §  116.*] 

15.  Tbiai.  (S  267*)— Request  fob  iNffrsno- 
tio  NB— Modification. 

In  on  action  for  personal  injuries  to  a 
servant,  plaintiff's  prayer  for  instructions  was 
not  open  to  criticism  when,  as  modified  by  the 
court  and  taken  in  connection  with  defendants 
tenth  prayer,  it  fully  placed  before  the  jury 
the  issue  of  defendant's  nefiligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  668-672,  674;  Dec.  Dig.  {  267.*^ 

16.  Nequoence  (§  136*)  —  Question  fob 
Jdbt. 

Where  there  was  some  evidence  of  defend- 
ut*a  negllgenoe,  hia  prayer  for  Instmetlons 


taking  the  ease  from  tiie  jury  wu  properly 
refused. 

[Ed.  Note.— For  other  easo,  see  Negligence, 
Cent  Dig.  H  277-868 ;  Dec  Dig.  |  186.*] 

17.  Masteb  and  Sebvant  (|  106*)— Injubt  to 
Sebv ANT  —  Cabe  Kequiked  —  Standabd  — 
Conduct  of  Same  Business  by  Othebs. 

A  request  by  defendant  railnmd,  in  an  ac- 
tion for  personal  injuries  to  its  servant,  that 
court  charge  that,  if  the  cinder  pit  that  caused 
the  injury  was  like  those  used  by  other  rail- 
roads, then  there  was  no  negligence  in  its  cmi- 
straction,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Masta  and 
Servant,  Cent.  Dig.  H  185-ldl;  Dec  Dig.  | 
105.*] 

18.  Tbial  (6  260*)— Pbatebs— Confusion  of 
Jdbt. 

A  prayer  for  instructions  was  properly  re- 
fused, where  the  point  bad  been  covered,  and 
further  instructions  in  accordance  with  the 
prayer  would  have  tended  to  confuse  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  661-659;  Dec.  Dig.  8  260.*] 

19.  Tbial  (8  186*)— Functions  of  Coubt  and 

JUBT— CoNSTBUCnOH  OF  BUIXS   OF  RaIL- 

BOAD  Company. 

Where  the  action  is  for  personal  injuries 
to  a  brakeman  through  negligence  of  his  employ- 
er, requests  for  instructions,  requiring  the  jury 
to  construe  the  rules  of  the  company,  were 
properly  refused;  such  nnistniction  being  for 
the  court 

[Ed.  Note— For  odier  cases,  see  Trial,  Gent 
lit*?  ^  ^-^i  ^  W  I 

20.  tsiai,  (s  252*)— in8tbugti0h8— confdbmi- 

tt  to  Evidence. 

Where  matter  previously  offered  in  evi- 
dence has  been  withdrawn,  the  refusal  of  a 
prayer  for  instructions  involving  such  matter 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §8  505,  596-612;  Dec.  Dig.  §  252.*) 

Appeal  from  Circuit  Court,  Wasiiingtou 
County;  Robert  K  Henderson  and  M.  U 
Keedy,  Judges. 

Action  by  Harvey  W.  C.  Whltacre  against 
the  Baltimore  &  Oliio  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ai^ 
peals.  Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
and  STOCEBRIDOE^  3J. 

G«orge  A.  Peane,  of  Oumberland  (H.  B. 
Eeedy,  Jr^  of  Hagerstown,  on  the  brief),  for 
appeUant  Albert  A.  Donb,  of  Onmberland 
(Ftazik  A.  F«rdew,  of  CunUjerland,  and 
Cliarles  D.  Wagaman,  ot  Hagerstown,  on  the 
brtef ) ,  for  appellee^ 

STOCKBRIDOE,  J.  This  court  Is  now 
called  npon,  for  tbe  first  time,  to  apply,  in 
an  actiUm  to  recorer  for  personal  InjniT,  the 
proTlslons  of  the  act  of  Oongress  of  April  22, 
1908.  entitled  "An  act  relating  to  Uie  UabUUr 
of  common  carriers  bj  nUroad  to  th^  em- 
ployes  in  certain  cases."  The  qwdal  im- 
portance lies  in  the  fact  that  under  that  act 
the  established  rules  of  the  common  law  with 
regard  to  contributory  negligence,  negligence 
of  a  fellow  servant,  and  assumption  of  risk 
were  radically  modified. 
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The  can  presented  brings  up  for  review 
tba  mUngs  of  the  trial  court  upon  demarrers 
to  the  declaration,  46  exoepttons  reserved  to 
the  admission  or  rejection  of  evidence,  and 
one  to  the  action  of  the  court  npcm  the  pray- 
ers. It  will  not  be  necessary,  however,  to 
consider  each  one  of  these  In  detail,  foar  of 
the  bills  of  exception,  the  fifth,  seventeenth, 
fortieth,  and  forty-third,  having  been  abandon- 
ed by  the  counsel  for  the  appellant  In  his 
brief,  and  the  large  proportl<xi  of  the  others 
will  be  sufficiently  dealt  with  In  an  expres- 
sion of  the  views  of  this  court  upon  the  act 
in  question,  as  applied  to  this  particular 
case. 

Tbe  Important  facts  in  the  case  are  as  fol- 
lows: Harvey  W.  C.  Whltacre  had  been  for 
several  years  an  employ^  of  the  Baltimore 
&  Ohio  Railroad  Company  as  a  brakeman, 
and  at  the  time  of  the  happening  of  the  ac- 
cident In  Question,  June  23,  1913,  was  what 
Is  known  as  front  brakeman  on  a  freight 
train,  having  a  run  from  Cumberland,  in  the 
state  of  Maryland,  to  the  Cumbo  yards,  near 
Martlnsburg,  in  tbe  state  of  West  Virginia. 
The  railroad  was  at  the  time  a  common  car- 
rier, engaged  in  doing  Interstate  business, 
and  the  employment  of  Whltacre  was  In  the 
conduct  of  interstate  business.  On  the  morn- 
ing of  tbe  day  named,  Whltacre  was  called 
about  1  o'clock,  with  orders  to  join  a  train, 
In  bis  capacity  of  brakeman,  which  was  to 
leave  Cumberland  at  2  o'clock.  In  response 
to  that  call,  at  or  about  the  appointed  time, 
he  reported  at  the  caller's  office,  and  then 
proceeded  through  the  yard  of  the  railroad 
company  to  join  the  engine,  which  was  to  be 
coupled  to  the  train  at  the  Evitts  Creek 
yard,  some  half  mile  distant.  Hie  locomotive 
was  then  standing  upon  a  "ready  track," 
and  as  the  brakeman  approached  it  he  did 
not  see  the  engineer,  but  did  see  the  fireman 
and  Whltacre  put  on  his  working  clothes. 
He  then  inquired  of  the  fireman  whether  he 
was  ready  to  start,  and  received  the  answer, 
"No,  not  quite."  "The  tool  boy  had  not  been 
there  and  had  left  -him  no  tin  cup,  and  he 
asked. me  to  go  and  hunt  the  tool  boy  and  get 
a  tin  cup."  This  Is  the  testimony  of  the 
plaintiff  himself.  The  fireman's  version  dif- 
fers somewhat  Acting  upon  what  the  plain- 
tiff understood  to  be  the  order  or  request  of 
tbe  fireman,  he  did  start  to  look  for  the  tool 
boy  and  tin  cup,  and  saw  at  a  little  distance 
a  moving  light  which  he  followed,  supposing 
it  to  be  a  lantern  in  the  hands  of  the  tool 
boy.  Suddenly  the  light  disappeared  around 
some  object,  subsequently  ascertained  to  be 
an  engiufc  Tbe  plalntUT  then  toes'  a  few 
steps  backward  and  fell  Into  a  cinder  pit, 
which  was  near  the  center  of  the  yard,  and 
used  for  the  purpose  of  raking  the  cinders 
Into  from  the  firepan  of  the  locomotive.  This 
cinder  pit  was  of  large  size,  approximately 
180  feet  in  length  by  SO  feet  in  breadth,  and 
varying  in  depth  from  3%  to  9  feet  It  was 
of  recent  constmctlon,  havinr  been  in  nae  bat 


aboat  Edz  montlu,  and  was  what  Is  known  as 
a  water  pU;  as  dlstingnlBhed  from  a  dry  pit 
There  was  no  rallli^  aronnd  tbe  pit^  hut  at 
or  near  Oie  center  It  was  spanned  by  inn  <v 
steel  beams,  upon  which  was  worked  a  trav- 
eling crane,  that  was  used  bt  the  daytime  fOK 
tbe  removal  of  the  cinders  from  the  pit  The 
allegations  contained  in  the  declaratirai,  and 
borne  out  in  the  testimony,  were  to  the  ef- 
fect that  It  had  been  ralidnjg;  that  the  night 
was  B<Knewbat  tbiA  and  toaSJi  and  that 
the  top  of  the  water  In  the  pit  was  covered 
to  a  greater  or  less  extent  with  ashes,  which 
made  it  dlfllcult,  if  not  impossible,  to  distin- 
guish It  In  abearance  tcom  solid  ground. 
When  the  plaintiff  feU  Into  the  pit  he  was 
wetted  up  to  his  waist,  and  fell  across  an 
iron  bar  or  rail,  but  clambered  out,  returned 
to  his  engine  without  the  tin  cup,  and  the 
engine  proceeded  to  the  Svitts  Creek  yard, 
where  it  was  attached  to  the  cars  to  be  haul- 
ed to  the  Cumbo  yard.  Tbe  plaintiff  per- 
formed a  portion,  If  not  all,  of  his  regular 
duties  as  brakeman,  which  involved  getting 
down  and  coupling  and  uncoupling  the  air 
iHpes  between  the  tender  of  the  engine  and 
the  front  freight  car.  This  operation  was 
repeated  several  times  between  Cumberland 
and  the  Cumbo  yard.  He  did,  however,  while 
on  the  trip,  complain  of  his  accident  to  the 
conductor  of  the  train,  and  an  accident  re- 
port was  made  out  at  Hansrote,  <me  of  the 
intermediate  stations.  From  the  CumtM) 
yard  the  plaintiff  returned  to  Cumberland 
on  a  passenger  train.  The  following  day  he 
consulted  a  physician,  who,  after  examining 
him,  found  a  rupture^  for  which  an  operation 
was  performed,  and  from  which  he  recover- 
ed. After  some  months  the  plaintiff  com- 
plained of  pain  in  his  spine,  for  which  he  was 
treated  by  applying  a  white  hot  iron;  and 
still  later  there  developed  what  was  claimed 
to  be  a  fracture  of  the  bone  of  the  thigh  coa- 
taining  the  socket  with  which  the  head  of 
the  femur  articulates.  These  are  in  sub- 
stance the  Injuries,  to  recover  for  which  the 
suit  was  brought  Some  others  were  set  out 
In  the  declaration,  but  not  substantiated  by 
the  proof. 

The  declaration  in  ite  various  counts 
charges  negligence — negligence  In  the  omis- 
sion to  supply  the  tin  cup ;  negligence  In  the 
construction  and  maintenance  of  the  clndef' 
pit ;  and  inferentially  negligence  In  allowing 
the  ashes  deposited  In  the  dnder  pit,  or  some 
portion  of  them,  to  obey  the  laws  of  gravita- 
tion, and  float  on  the  top  of  the  water. 

The  grounds  upon  which  liabiUty  is  denied 
by  the  defense  are  absence  of  oe&lseaee  npon 
tbe  part  of  the  railroad  company,  both  as 
to  the  Un  cup  and  the  construction  of  the 
pit;  secondly,  that  the  risk,  if  risk  there  was^ 
was  one  assumed  by  the  lAatntlff  when  he 
entered  npon  the  employment,  and  it  was 
further  urged  that  In  leaving  the  engine  and 
going  to  look  for  file  tool  boy,  the  i^tntlfl 
was  doing  an  act  not  materially  or  directly 
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connected  with  Interstate  commerce,  and  that 
therefore  fiie  act  oi  Gongresa  bad  no  applica- 
tion. 

[1,2]  The  first  question  to  be  answered  Is 
as  to  the  appUcaUIity  of  the  act  of  Congress. 
It  Is  difflcult  to  reconcile  the  rarloas  deci- 
sions, evea  to  reconcile  those  of  the  same 
court  A  few  propostttons,  however,  are 
clear.  These  are,  that  the  act  was  Intended 
to  apply  only  In  cwtaln  cases,  thus  recogniz- 
ing that  there  was  a  class  of  cases  which 
mlglit  arise  between  a  common  carrier  by 
railroad  and  its  employes  in  which  the  act 
had  no  applicability.  This  was  distinctly 
rea^nlaed  In  the  case  at  111.  Cent'  B.  Q.  Go. 
T.  Bdirens,  238  U.  S.  473,  84  Sup.  OL  646,  68 
L.  Ed.  1051,  Anni  Gas.  1014C,  163,  In  an  opin- 
ion by  Jnstice  Van  de  Vanter,  and  is  further 
emphasized  by  section  1  of  the  act 

"This  clause  has  two  branches:  The  one 
covering  the  negligence  of  any  of  the  officers, 
Rgenta,  or  employes  of  the  carrier,  •  *  * 
and  the  other  relating  to  defects  and  insuffi- 
ciencies In  the  cars,  engines,  appliances,  etc. 
But,  plainly,  with  respect  to  the  latter  as  well 
as  the  former  gronnd  of  liability,  It  waa  the 
intention  of  Congress  to  base  the  action  upon 
negligeoce  only,  and  to  exclude  responsibility 
of  tbe  carrier  to  its  employes  for  defects  and 
Insufficiencies  not  attributable  to  n^Hgence. 
*  *  *  To  hold  that  under  the  statute  the 
railroad  company  is  liable  for  the  injury  or 
death  of  an  employ^  resulting  from  any  defect 
or  insufficiency  in  its  cars,  engines,  appliances, 
etc.,  however  caused,  is  to  take  from  the  act 
the  words  'due  to  its  neglUrence.*  Ihe  plain 
effect  of  tbese  words  is  to  condition  the  liability 
upon  negligence." 

And  In  any  given  case  the  measure  of  the 
r^ponslblUty  of  the  carrier  is  that  of  ordi- 
nary care.  Seaboard  Air  Line  t.  Horton,  238 
D.  S.  SOI.  34  Sup.  Ct.  635,  58  L.  Bd.  1062. 

[t]  The  argument  and  brief  of  the  rail- 
road company  devoted  much  attentlfm  to 
the  question  of  primary  negligence ;  but  un- 
der the  wording  of  the  act  this  contention 
cannot  be  held  sound.  If  there  was  any  act 
of  negligence  upon  the  part  of  the  railroad 
company,  then  even  13iongh  there  was  con- 
tributory negligence  upon  the  part  of  the 
plaintiff,  or  of  a  fellow  servant,  and  the  plain- 
tiff was,  at  the  time  of  the  happening  of  the 
accident,  engaged  In  Interstate  commerce,  and 
tb.ere  had  been  no  assumption  of  ttie  risk  upon 
his  part,  then  the  act  must  be  held  to  ai^ly. 

[4]  That  the  plaintiff  must  be  regarded  as 
being  engaged  in  Interstate  commerce  at  the 
time  of  the  happening  of  the  accident  seems 
conclusively  settled  by  two  cases.  In  P.  W. 
&  B.  B.  B.  Go.  V.  Tucker,  85  App.  D.  0.  123. 
sabaequently  affirmed  per  curiam  by  the  Su- 
preme Court,  Tucker  was  killed  by  being 
Btmck  by  an  engine  when  be  was  on  the 
pranlsea  of  the  defendant,  in  response  to  Its 
call  to  assume  the  duties  he  bad  been  en- 
gaged 1^  the  defendant  to  assume  for  their 
mntnal  interest  and  advantage;  and  it  was 
there  laid  down  that  the  obligation  of  the 
master  commences  when  the  servant,  In  pur^ 
■nance  of  bis  ctmtract  wltb  tbe  master,  Is 
rightfully  and  necessarily  upon  the  premises 


of  the  master.  In  N.  Car.  B.  B.  v.  Zadiary. 
232  U.  S.  248,  34  Sup^  Ct  305,  68  L.  Ed.  691, 
Ann.  Gas.  iei4G,  168,  it  was  held  that  tbe 
acts  of  an  employe  In  preparli^  an  engine 
for  a  trip  to  move  freight  in  Interstate  com- 
merce, although  done  prior  to  tbe  actual 
coupling  up  of  the  Interstate  cars,  are  acts 
done  while  engaged  In  Interstate  commerce. 

In  tbto  latter  case  the  party,  for  whose 
death  the  action  was  brought,  was  a  fireman 
on  a  locomotive  of  the  Southern  Bailway. 
He  had  prepared  bis  engine  for  the  trip,  and 
was  crossing  the  railroad  yard  from  his  en- 
gine to  go  to  his  boarding  house,  and  bad 
passed  behind  one  locomottve,  when  he  was 
run  down  by  a  switching  engine  on  an  ad- 
joining track.  Certainly  the  act  of  the  fire- 
man In  going  to  his  boarding  bouse  was  no 
more  an  act  connected  with  interstate  com- 
merce than  was  tbe  act  of  Whltacre  in  hunt- 
ing for  a  tool  boy  in  order  to  obtain  a  tin  cup 
for  the  use  of  the  crew  on  its  trip. 

[I]  An  endeavor  was  made  in  the  evidence 
to  predicate  the  act  of  negligence  of  tbe  com- 
pany upon  the  failure  of  the  tool  boy  to  sup- 
ply the  locomotive  with  a  cup,  an  attempt 
which  was  but  partially  successful,  as  it  was 
not  satisfactorily  shown  that  the  tin  cup  was 
an  absolute  essential  to  i3ie  movement  of  the 
train,  which  In  fact  did  move  without  It,  and 
the  evidence  of  tbe  fireman  tended  rather  to 
show  that,  even  If  it  had  been  present,  its 
use,  according  to  Individual  taste,  might  have 
been  dispensed  with  in  favor  of  ttie  lid  of  the 
water  cooler. 

In  tbe  prayers  which  were  offered  at  tbe 
conclusion  of  the  case,  the  tin  cup,  as  a  neg- 
ligent omission  on  the  part  of  the  company, 
seems  to  have  been  lost  sight  of,  and  the  neg- 
ligent act  relied  on,  at  .  this  stage,  appears  to 
have  been  the  method  of  construction  and 
maintenance  of  tbe  cinder  pit.  There  was  a 
practical  unanimity  of  evidence  that  the  pit 
Itself  was  admirably  constructed  according  to 
the  best  modem  engineering  ideas  of  what 
such  a  pit  should  be,  but  the  negligence 
claimed  was  of  two  descriptions:  One,  the  in- 
sufficient lighting  of  the  pit,  In  regard  to 
which  there  was  a  conflict  of  evidence  wheth- 
er tbe  electric  lights  which  had  been  placed 
there  were  or  were  not  burning  at  the  time  of 
the  happening  of  the  accident,  so  as  to  give  a 
good  Illumination  of  the  pit;  and,  second, 
that  the  pit  was  a  dai^erous  appliance  for 
the  purposes  for  which  it  was  designed  and 
used,  by  reason  of  the  absence  of  guard  rails. 
Upon  this  phase  also  there  was  a  conflict  of 
evidence,  that  of  the  plaintiff  in  support  of 
tbe  dangerous  character  of  the  appliance,  be- 
ing the  testimony  of  certain  engineers  In  the 
nature  of  what  is  commonly  . spoken  of  as  ex- 
pert testimony. 

[8]  Some  of  the  exceptions  to  evidence  go 
to  the  admissibility  of  this  testimony,  upon 
tbe  theory  that  the  dangerous  character  vel 
non  of  tbe  pit  as  constructed  without  guard 
rails,  and  with  water  upon  which  the  lighter 
portion  of  tbe  aabaa  might  floa^  was  a  mat- 
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ter  80  within  the  common,  everyday  knowl- 
edge of  the  average  citizen  that  expert  evi- 
dence was  inadmissible.  With  that  conten- 
tion this  court  cannot  agree.  The  constmc- 
tlon  of  railroad  cinder  pits  is  not  a  matter 
with  which  the  average  individual  is  so 
brought  in  contact  In  his  daily  life  as  to  l>e 
necessarily  familiar  with  what  Is  and  what 
is  not  practicable  and  proper,  as  to  exclude 
evidence  of  an  expert  character.  Further- 
more, It  appears  that  only  a  very  small  num- 
ber of  water  pits  have  been  built  thus  far  in 
this  country.  How  they  may  compare  with 
dry  pits  in  the  element  of  danger  is  known 
to  but  few  and  Is  clearly  without  the  range 
of  the  ordinary  experience  of  the  indi\-ldual. 
It  was  therefore  proper  to  admit  this  evi- 
dence, as  was  done,  and  there  was  thus  rais- 
ed by  the  testimony  a  distinct  Issue  as  to 
the  negligence  of  the  defendant,  the  railroad 
company,  in  the  construction  and  mainte- 
nance of  the  pit 

[7-101  Did  the  plaintiff,  Mr.  Whltacre,  as- 
sume this  risk?  The  rule  has  been  frequent- 
ly laid  down,  both  in  this  state  and  else- 
where, upon  this  subject,  and  is  well  stated 
in  the  case  of  Wood  v.  Helges,  83  Md.  257, 
34  AtL  872,  that  a  person  assumes  all  risk  of 
all  dangers  which  are  open  and  obvious,  bat 
not  dangers  which  arise  from  the  negligence 
of  the  master,  unless  after  knowledge  of 
such  danger  the  servant  continues  with  full 
knowledge  to  perform  his  work.  The  mle 
wad  given  its  fullest  application  in  Seaboard 
Air  Line  R.  R.  t.  Horton,  233  U.  S.  492,  34 
Sup.  Ct  635,  58  L.  Ed.  1062,  where  the  guard 
!i;lass  over  the  boiler  gauge  in  the  cab  of  a 
locomotive  was  missing,  and  was  reported  as 
missing  by  the  engineer  to  his  superior  seven 
or  eight  days  before  the  happening  of  the  ac- 
cident; and,  though  the  missing  guard  glass 
was  not  supplied,  the  engineer  continued  to 
run  his  engine,  and  was  injured  by  the  burst- 
ing of  the  gauge,  and  the  engineer  was  held, 
by  continuing  to  work  without  the  replace- 
ment of  the  guard  glass,  to  have  assumed 
the  risk  incident  to  Its  absence.  And  a  simi- 
lar case  is  that  of  Byers  v.  Coal  Co.,  230 
Pa.  10,  79  Atl.  157,  although  in  this  latter 
case  the  act  of  Congress  was  In  no  way  in- 
volved. See,  also.  So.  Ry.  v.  Crockett,  234 
U.  S.  780,  34  Sup.  Gt  807,  58  L.  Ed.  1564.  In 
Uie  case  under  consideration  the  plaintiff  had 
been  Into  the  Cumberland  yard  in  connection 
with  his  work  on  a  number  of  occasions,  cer- 
tainly once  at  night,  and  knew  or  must  have 
known  of  the  existence  there  of  the  cinder 
pit;  but  the  performance  of  his  duties  was 
not  at  tlie  cinder  pit,  nor  was  he  necessarily 
placed  In  the  position  with  relation  to  It 
where  he  must  be  construed  by  law  to  have 
knpwn  whether  it  was  a  dangerous  appliance 
or  Dot,  and  he  had  the  right  to  assume  that, 
as  constructed,  it  was  a  proper  and  safe  ap- 
pliance. Upon  this  branch  of  the  case  the 
act  of  Congress  has  no  application,  because 
aection  4  by  its  terms  applies  only  in  a  cer- 


tain class  of  cases,  of  which  this  la  not  one, 
and,  if  we  take  the  rules  aa  applied  In 
the  state  courts,  the  risks  which  are  assumed 
by  an  employe  are  those  incident  to,  or  con- 
nected with,  the  work  which  the  employ^ 
performs,  not  those  which  may  exist  In  other 
IMirtions  of  the  establishment  or  yard  where 
he  himself  has  no  duties,  and  where  he  has 
the  right  to  rely  upon  the  master's  having 
performed  his  entire  duty.  In  the  case  of 
McCann  v.  Atl.  Mills,  20  B.  I.  566,  40  AU. 
500,  relied  upon  by  the  appellant,  and  which 
is  the  case  most  nearly  approaching  this  in 
its  facts,  the  court  did  say  that  **it  was  the 
duty  of  the  defendant  [employer]  to  furnish'* 
his  employes  drinking  water,  hut  the  "fact 
that  it  was  not  so  furnished"  does  not  "war- 
rant the  plaiptlff  in  wandering  about  the  yard 
in  the  darkness  In  search  of  it,  at  any  one's 
risk  except  his  own."  The  court,  however.  In 
deciding  the  case,  places  its  decision,  not 
upon  the  assumption  of  risk,  but  of  the  con- 
tributory negligence  of  the  plaintiff.  So  In 
this  case  the  act  of  the  plaintiff  in  going 
about  the  yard  as  he  did  was  one  to  be  view- 
ed rather  as  contributory  negligence  than 
an  assumption  of  risk,  and  that  asi>ect  of 
the  case  was  fully  and  properly  covered  by 
the  plaintiff's  third  prayer. 

From  what  has  been  said.  It  follows  that 
no  reverslbje  error  Is  found  In  the  rulings 
of  the  trial  court  upon  the  demurrer  to  the 
declaration,  or  the  first,  second,  third,  fourth, 
ninth,  tenth,  eighteenth,  nineteenth,  twen- 
tieth, twenty-first,  twenty-second,  twenty- 
fifth,  twenty-seventh,  thirtieth,  thlrty-flrst, 
thirty-second,  thirty-third,  thirty-fourth,  thlr- 
ty-fifth,  thirty-sixth,  thirty-seventh,  thirty- 
eighth,  thlrty-ntuth,  fftrty-second,  and  forty- 
sixth  exceptl<»i8  to  evidence.  The  seventh 
exception  was  to  permitting  the  plaintiff  to 
testify  with  regard  to  promotions  in  the  serv- 
ice. At  best  the  question  was  Immaterial, 
and  no  Injury  has  been  pointed  out  or  Is  ap- 
parent from  the  admission  of  that  evidence  by 
the  court 

[11]  The  eighth  exception  was  to  the  ex- 
clusion upon  cross-examination  of  the  plain- 
tiff of  the  question  whether  his  wife  had  died 
of  tuberculosis.  This  was  also  Immaterial  to 
any  issue  raised  in  the  case. 

[12]  The  eleventh  and  twelfth  eneptloos 
were  taken  to  tlie  admission  by  the  court  of 
the  evidence  of  an  Insurance  expert,  la  giv^ 
Ing  from  his  tables  the  value  of  an  income 
such  as  the  plaintiff  was  recelvii^;  at  the 
time  of  the  accident  This  evidence  was 
of  course  Intended  as  a  galde  for  the  Jury 
In  determining  the  proper  amount  of  dam- 
ages to  be  awarded.  Without  some  evidence 
Id  regard  to  this  before  the  Jury,  there  vas 
no  basis,  except  vague  speculation  on  wlil<A 
to  base  any  verdict  The  insurance  tables 
of  expectancy,  based  upon  actual  experience 
of  the  large  life  insurance  companies,  while 
not  conclusive,  have  been  recognized  to  be 
the  best  cbaractw  of  evidenoa  obtainable  tat 
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Bndi  paipoaes,  and  tbe  evidence  objected  to 
1^  these  two  ezcQptloiis  was  properlr  admit- 
ted. 

[IS]  This  l8  quite  different  from  the  ob- 
jection raised  In  the  fort^-fonrth  exception, 
where  the  court  refused  to  permit  a  physi- 
cian to  express  his  opinion  upon  the  prospect 
of  the  life  of  the  plaintiff.  There  had  been 
nothlne  to  show  upon  what  any  such  <qE)lnion 
might  be  formed,  whether  it  was  the  result 
of  professional  observation  from  long  years 
of  continuous  practice,  or  upon  the  occupa- 
tion of  the  plaintiff,  or  what  circumstances 
he  might  or  might  not  have  considered  In 
reaching  his  opinion ;  and  the  court  acted 
properly  in  excluding  his  evidence. 

[14]  The  thirteenth,  fourteenth,  fifteenth, 
and  sixteenth  exceptions  all  related  to  the 
taking  of  an  X-roy  photograph  of  the  hip 
hone,  which  was  claimed  to  have  been  frac- 
tured— ^whetiier  the  angle  at  which  taken 
would  or  would  not  tend  to  disclose  or  con- 
ceal any  such  fracture.  Evidence  had  been 
given  by  physicians  of  the  fact  of  fracture, 
discovered  by  manipulation;  but  the  use  of 
photography  In  cases  of  this  diaracter  is 
now  so  nniv^mlly  recognized  that  it  is  prop- 
erly regarded  as  evidence  of  the  strongest 
sort  in  any  sach  case,  and  yet,  as  Is  well 
known,  the  I^hts  or  shadows  produced  by 
the  angle  of  light  may  make  a  material  dif- 
ference in  the  appearance.  It  was  therefore 
entirely  proper  that  the  witness  should  be 
fully  examined  upon  this  point 

There  were  a  number  of  other  exceptions 
to  evidence ;  and  while,  with  regard  to  some 
<3t  them,  the  correctness  of  the  ruling  of 
the  court  is  not  as  clear,  none  of  them  dis- 
close such  injury  to  the  plaintiff  as  to  justify 
a  reversal. 

The  last  exception  was  to  the  rulings  of  the 
court  ui>on  the  prayers.  Of  these,  8  were  of- 
fered on  the  part  of  the  plaintiff,  and  17  upon 
the  part  of  the  defendant. 

[IS]  The  plaintiff's  first  prayer,  submit- 
ted to  the  jury,  In  the  form  In  which  it  was 
modified  by  the  court,  the  qucstloa  of  the 
negligence  of  the  railroad  company,,  and,  as 
modified,  when  taken  in  connection  with  the 
defendant's  tenth  prayer,  fully  placed  before 
the  jury  the  Issue  of  n^igence  upon  the 
part  of  the  defendant  as  an  essential  element 
to  the  recorery,  and  Is  not  open  to  the  crit- 
icism suggested  by  the  defendant. 

The  plaintiff's  second  prayer  was  the  cus- 
tomary prayer  as  to  the  measure  of  damages, 
and  the  third  prayer  was  upon  the  apportion- 
ment of  damages  between  the  plaintiff  and 
defends  nt,  with  respect  to  the  finding  of  the 
jury  as  to  negligence  and  contributory  neg- 
ligence, in  strict  accordance  with  the  act  of 


Congress.  "While  this  prayer  Is  a  new  one 
In  this  state,  yet  It  seems  to  have  been  drawn 
with  peculiar  care,  and  is  not  open  to  objec- 
tLon. 

[16, 17]  Tbe  first  and  third  prayers  of  tbe 
defendant  wore  prayers  to  take  from  the 
jury.  But,  since  there  was  some  evidence 
tending  to  Show  negligence  on  the  part  of  tbe 
raUroad  company,  they  were  properly  reject- 
ed. The  defendant's  fourth  prayer  was  to 
the  effect  that,  if  the  pit  In  question  was 
constructed  in  a  similar  manner  to  those  con- 
structed by 'other  railroad  companies,  then 
the  Jnry  could  not  find  any  negligence  In  its 
construction.  This  was  manifestly  a  bad 
prayer.  The  court  was  not  concerned  with 
the  question  whether  other  railroads  were  or 
were  not  negligent  In  their  appliances,  but 
whether  the  Baltimore  &  Ohio  was ;  and  the 
mere  fact  that  the  mode  of  construction  fol- 
lowed that  done  by  another  company,  aud 
which  may  or  may  not  have  been  a  safe  and 
proper  appliance,  could  form  no  basis  to  re- 
lieve the  Baltimore  &  Ohio  Company  from 
liability  in  case  the  jury  found  negligence  in 
the  construction  and  maintenance  of  this  pit 

The  defendant's  fifth  prayer  was  granted 
with  a  modification ;  but  what  that  modifica- 
tion was  Is  not  Indicated  In '  the  record ;  and 
the  reading  of  the  prayer  does  not  disclose 
anything  in  It  which  could  operate  to  the  dis- 
advantage of  tbe  defendant. 

The  defendant's  sixth,  seventh,  eighth, 
ninth',  and  eleventh  prayers  have  been  suffi- 
ciently covered  by  what  was  said  In  the  gen- 
eral discussion  of  the  case  and  need  not  be 
further  considered. 

[HI  The  defendant's  twelfth  prayer  was 
proiwrly  rejected  because  the  tenth  prayer, 
which  bad  been  granted  with  modlQcatlons, 
sufficiently  covered  the  same  matter,  and  the 
granting  of  it  would  have  tended  to  confuse 
the  Jury. 

[It]  The  thirteenth,  fourteenth,  and  six- 
teenth prayers  of  the  defendant  all  Involve  a 
construction  by  the  jury  of  the  rules  of  the 
company,  and  therefore  were  properly  re- 
fused; such  construction  being  a  matter  for 
the  court  and  not  for  the  jury. 

[20]  The  seventeenth  prayer  of  the  defend- 
ant was  based  In  part  upon  certain  rules  of 
the  company  which  had  been  offered  in  evi- 
dence and  subsequently  withdrawn,  and,  be- 
ing withdrawn  from  evidence,  no  prayer 
could  properly  be  granted,  which  Involve  a 
consideration  of  that  which  was  not  in  the 
case. 

Finding  no  reversible  error,  the  judgment 
ap[}ealed  from  will  be  affirmed. 
Judgment  affirmed,  with  costs. 
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BfAYOB  AND  CITY  COUNCIL  OP  BALTI- 
KOBE  et  aL  v.  WILLIAMS  et  aL 
(No.  42.) 

(Court  Of  Appeals  of  Maryland.  Jan.  12, 19Uk) 

1.  Statuibb  (S  109*)— ViUDirr— TrtLi. 

Acta  1900.  c.  109,  entitled  "An  act  to  repeal 

and  re-enact  with  amendments  sectione  10,  37, 
59.  77  and  176  of  Acts  1898.  c.  123,  "entitled 
*Cit7  of  Baltimore,'  rabtitle  'Charter.* "  is,  in  so 
far  as  it  attempts  to  repeal  and  re-enact  section 
97  of  Acts  1898,  InvaUd  under  Const  art  3,  | 
29,  providing  that  every  law  shall  embrace  but 
one  subject,  which  shall  be  expressed  in  its  title, 
particulsrly  as  the  enacting  clause  also  failed 
to  mention  section  97. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  Sf  186-139;  Dec.  Dig.  |  109.*] 

2.  CoNsnTUTioNAL  Law  43*)— COirSTBUO- 
TION— VaLIDITT. 

That  the  board  of  park  commissioners  fol- 
lowed Acta  1900,  c  109,  which  changed  Acts 
1898,  c.  123,  S  97.  giving  the  required  estimate 
of  expenditures  until  the  board  of  estimates  at- 
tempted, under  authority  of  section  97  as  chang- 
ed, to  treat  park  funds  not  disposed  of  during 
the  year  as  belonging  to  the  city's  revenue  gen- 
erally, was  not  such  an  acquiescence  in  tbe  va- 
lidity of  the  statute  as  to  prevant  future  at- 
tDcka. 

[Ed.  Note.— For  other  cases,  see  ConstltuHoifc- 
al  Law,  Cent.  Dig.  79,  80,  84-99;  Dec.  Dig." 
S  43.*] 

3.  Statutes  (S  61*)— Validitt. 

That  Acts  1900,  c.  109,  in  bo  far  as  it  at- 
tempted to  change  Acts  1S9S,  c.  123,  i  97,  was 
included  in  Local  Code  1906,  does  not  show  the 
validity  of  the  act;  the  Local  Code  having  no 
legislative  sanction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  48;  Dec.  Dig. 

4.  MtrniCIPAZ,  OOBFOBATIONS  (|  887*)— Pabeb 
— PowBB  OB  Pabk  Board. 

By  Ordinance  of  1859  an  association  was 
given  tbe  right  to  lay  tracks  in  Baltimore  for 
passenger  travel  on  paying  one-fifth  of  the  gross 
passenger  revenue  to  the  city,  to  be  applied  to 
the  establishment  of  a  city  boundary  avenue  and 
for  tiie  location  of  parks.  By  subsequent  resolu- 
tion the  mayor  was  given  authority  to  appoint 
a  park  commission,  while  Acts  1801-62,  c.  29. 
ratified  tbe  acts  of  the  municipality.  Later  or- 
dinances reduced  the  percentage  to  be  paid  by 
the  use  of  the  street;  Acts  18^.  c  229,  provid- 
ing that  tiie  reduced  tax  sbouM  be  paid  the  may- 
or and  cttycouncil  In  the  same  manner  as  the 
old  tax.  The  present  city  charter  (section  6, 
subsec  90)  provides  that  nil  rights  granted  to 
the  park  commissioners  shall  be  transferred  to 
the  board  of  park  commissioners,  while  subsec- 
tion 97  antiiorizes  the  park  commissioners  to 
expend  the  revenue,  etc.  Held,  that  the  city 
generally  had  no  right  over  park  revenue,  and 
the  board  of  estimates  could  not  treat  unexpend- 
ed revenue  of  (me  year  as  belonging  to  tbe  cur- 
rent funds  of  the  dty  for  the  ncLt  year. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  %  1869;  Dec  Dig. 
B  887.*] 

Appeal  from  Circuit  Court  No.  2  of  Bal- 
timore City;  James  M.  Ambler,  Judge. 

Bill  by  George  Weems  Wllliama  and  oth- 
ers against  the  Mayor  and  City  Council 
the  City  of  Baltimore  and  others.   From  a 
decree  for  complainants,  defendants  appeal. 
Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BURKE, 
THOMAS,  PATTISON,  TIRNBR,  STOCK- 
BRTDOE,  and  CONSTABLE,  J  J. 


George  A  Frick,  of  Baltimore,  and  8.  S. 
Field,  City  Sol.,  of  Baltlm<nre,  for  appellants. 
George  Weema  Williams,  ot  Baltlnunre,  for 
ain>eUee8. 

PATTISON,  3.  mils  appeal  la  from  a  de- 
cree permanently  «ijoliilng  tbe  appellants 
from  uring,  or  permitting  to  be  used,  any 
port  of  t^e  fund  known  as  the  "v^^ik  fund" 
or  ct  the  park  tax  for  other  than  park  pur- 
poses, and  from  allowing  said  park  fand  or 
park  tax,  or  any  part  thereof  to  be  distribut- 
ed except  by  the  board  of  park  commlsslDn- 
ers  of  the  iAty  of  Baltimore,  and  ordering  and 
decreeing  that  the  appellants  replace  upon 
the  books  of  tbe  city,  to  the  ccedit  of  said 
board  of  park  commissioners,  the  entire 
amount  of  money  standing  to  the  <3edlt  of  said 
board  as  of  December  31,  lOlS,  leas  any  sums 
that  hare  been  paid  since  said  ^te  on  the 
order  of  said  board  of  park  commissioners  for 
park  porposes. 

By  an  ordinance  of  tbe  mayor  and  dty 
council  of  Baltimore  passed  on  the  28th  day 
of  March,  1859.  an  association  was  empow- 
ered to  lay  tracks  for  a  city  passenger  rail- 
way upon  certain  streets  of  the  city.  The 
ordinance  provided  that  the  treasurer  of  such 
association,  for  the  rights  and  privileges  thus 
granted  It  should  pay  to  the  dty  register. 
Quarterly,  one-fifth  of  the  gross  receipts  ac- 
cruing from  the  passenger  travel  upon  said 
road,  "tbe  same  to  be  applied  to  the  estab- 
lishment and  improvement  of  the  city  bound- 
ary avenue,  *  *  *  and  to  the  location  of 
such  park  or  parks  as  may  be  determined 
upon  by  the  mayor  and  city  council  of  Balti- 
more for  tbe  benefit  of  the  people  of  said 
city." 

The  mayor  and  city  council,  however,  were 
given  tbe  power,  upon  the  completion  of  said 
improvements,  "to  reduce  the  rate  of  fare  on 
passenger  travel  to  such  limit  within  the 
range  of  one-fifth  of  the  gross  receipts  of  said 
road,  as  they  may  deem  expedient  and  ad- 
visable, the  city  at  the  same  time  relinquish- 
ing her  interest  In  the  receipts  from  said  road 
to  the  extent  of  said  reduction  on  said 
fare." 

By  a  resolution  subsequently  passed  by  the 
mayor  and  city  council  on  the  4th  day  uf 
June,  1860,  tbe  mayor  was  given  tbe  author- 
ity to  appoint  a  commission,  consisting  of 
four  persons,  known  thereafter  as  the  park 
commission,  to  select  and  purchase  site  or 
sites  for  the  proposed  park  or  parka.  This 
commission  was  appointed,  and  thereafter, 
on  the  21st  day  of  July,  1860,  an  ordinance 
was  passed  containing,  among  others,  the 
following  provisions: 

"Sec.  2.  And  be  it  enacted  and  ordained,  that 
the  revenue  derived  and  to  be  derived  by  the 
mayor  and  city  council  of  Baltimore  from  tbe 
city  nusscogcr  railways  be  and  the  same  is  here- 
by pledged  and  set  apart  for  the  payment  of 
the  interest  on  the  certificates  of  stock  to  be 
issued  under  this  ordinance. 

"Sec.  3.  And  be  it  enacted  and  ordained,  tiiat 
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one-fifth  of  ibe  rerenne  aforesaid,  remaining  aft- 
er the  payment  of  interest  aforesaid,  shall  be 
invested  by  the  register  in  stocks  of  tiie  city  of 
Baltimore,  as  a  sinking  fund  for  the  redemptioD 
of  the  stock  created  by  this  ordinance. 

"Sec  4.  And  be  it  enacted  and  ordained,  that 
the  fonr-fifths  of  the  said  revenue  shall  be  paid 
by  the  register,  on  the  order  of  said  commission, 
as  the  said  rerenne  shall  be  received,  for  the  im- 
provement and  maintenance  of  the  paA  or  parks 
aforesaid." 

The  afor^^dns  resolntioii  and  ordinance, 
passed  on  the  said  4th  da7  of  Jnne  and  the 
2l8t  day  of  July,  respectively,  were  subse- 
qnently  c<niflnned  by  the  act  of  the  General 
Assembly  of  Maryland  passed  at  its  January 
ses^n,  iSeZ.  Acts  1861-62,  c.  29.  TbSs  act 
provided  that  all  acts  then  done  or  which 
migftt  thereafter  be  done  "by  the  said  mayor 
and  dty  council,  or  other  officer  of  said  city, 
or  by  the  park  commission  acting  under  the 
provisions  of  said  resolution  and  ordinance, 
shall  bave  the  same  effect  as  if  the  said  may- 
or and  (Aty  council,  prior  to  the  passage  of 
the  said  resolution  and  ordinance,  had  been 
expressly  empowered  by  an  act  of  tbe  Gen- 
eral Assembly  of  Maryland,  to  enact  a  res- 
olution and  ordinance,  in  the  precise  terms  of 
said  resolution  and  ordinance,  and  to  pro- 
vide for  carrying  the  same  Into  effect"  This 
act  likewise  gave  to  the  park  commlsslonerB 
power  to  pass  "rales  and  regulations  for  the 
government  and  the  preservation  of  order 
within  the  said  parks,  as  tbey  may  deem 
expedient,"  and  to  prescribe  fines  to  be  im- 
posed for  all  violations  of  such  rules  and 
regulations,  such  fines,  when  imposed  and 
collected,  to  be  "appropriated  to  the  pur- 
poses of  said  parks."  The  said  r^lutlon 
and  ordinance  were  also  expressly  confirmed 
by  subsection  16  of  section  6  of  the  present 
city  charter,  and  to  which  reference  will 
hereafter  be  more  fully  made. 

By  chapter  71  of  the  Acts  of  1861-62,  the 
above-mentioned  association,  to  which  the 
franchises  and  privileges  aforesaid  were 
granted,  was  incorporated  as  the  Baltimore 
City  Passenger  Railway  Company,  and  in  the 
corporation  so  formed  the  act  vested  all  the 
rights,  powers,  and  privileges  that  were 
■granted  to  the  aforesaid  association  by  said 
Ordinance  No.  44,  approved  on  March  28, 
1859,  upon  the  terms  and  conditions,  and  sub- 
ject to  the  limitations  and  restricttons  there- 
in contained.  In  ttils  act  we  find  the  pro- 
vision; 

"That  the  corporation  hereby  created  be  and 
they  are  hereby  required  to  pay  over  to  the  reg- 
ister of  the  city  of  Baltimore,  the  one-fifth  por- 
tion of  tile  whole  wusenger  receipts  of  this  cor- 
poration, at  or  before  the  stated  periods  named 
ID  the  aforesaid  recited  ordinance  of  the  dty 
of  Baltimore." 

Franchises  and  privileges  similar  to  those 
granted  under  Ordinance  No.  44  aforesaid 
were,  from  time  to  time,  granted  by  the  may- 
or and  city  council  to  other  associations  and 
corporations  to  lay  tracks  in  the  bed  of  oth- 
er streets  In  the  dty.  subject,  however,  to 
the  requirement  that  th^  pay  onto  the  dty 


one-fifth  of  the  gross  receipts  from  passenger 
travel  for  park  purposes. 

The  payment  by  said  dty  railway  compa- 
nies of  20  per  cent  of  the  gross  recdpts  from 
passenger  travel  continued  until  the  passage 
of  the  ordinance  of  June  9,  1874,  which  re- 
duced the  amount  to  be  paid  by  them  out  of 
such  gross  receipts  to  12  per  cent,  and  the 
payment  of  this  portion  of  the  gross  receipts 
to  the  dty  continued  untU  the  passage  of  Acts 
1882,  c.  229.  That  statute  reduced  the  charge 
for  each  passenger  over  tlie  age  of  12  years 
to  five  cents,  and  for  each  posaenger  betwew 
the  age  of  4  and  12  to  t3iree  cents,  and  pro- 
vided: 

"That  in  lien  and  snbstitution  of  the  twelve 
per  cent  tax  now  imposed  upon  and  payable 
by  the  said  several  passenger  horse  railway  com- 
panies mentioned  in  the  first  section  of  this  act, 
that  the  said  several  passenger  horse  railway 
companies  shall  pay  to  the  mayor  and  dty  conn- 
cll  of  Baltimore  a  tax  upon  their  gross  receipts 
of  nine  per  cent,  to  be  paid  at  tat  same  time 
and  in  the  same  manner  as  the  tax  of  twelve 
per  cent  is  now  paid  by  said  companies." 

This  act  is  now  found  in  the  Olty  Code  of 
1906,  I  797,  in  the  following  language: 

"The  said  several  passenger  street  railway 
companies  shall  pay  to  the  mayor  and  city  coao- 
dl  of  Baltimore,  a  tax  upon  tndr  gross  receipts 
of  nine  per  cent,  In  quarterly  instaUments,  on 
the  first  Aaj  of  January,  April,  July  and  Oc- 
tober, in  each  year." 

Subsection  16  of  section  6  of  the  present 
dty  charter,  which  we  have  already  referred 
to  as  confirming  the  aforesaid  resolution  of 
June  4,  1860,  and  the  ordinance  approved 
July  21st  espedally  provided: 

"That  all  the  rights,  privileges  and  authority 
heretofore  granted  by  ordinance,  to  the  park 
commissioners,  are  hereby  transferred  to  the 
board  of  park  commissioners."  Section  90  of 
the  Charter. 

The  powers  and  duties  of  the  board  of  park 
commissioners,  In  addition  to  those  trans- 
ferred to  it  under  the  aforesaid  subsection  16 
of  the  diarter,  are  stated  in  the  succeeding 
sections  01  to  97,  Inclusive.  In  the  last  of 
these  sections  (section  97),  as  passed  by  the 
General  Assembly  of  Maryland  at  Its  Jan- 
uary session,  1898  (Laws  1S98,  c.  123),  it  is 
provided: 

"The  said  board  of  park  commissioners  shall 
have  full  power  to  employ  and  compensate  all 
persons  whom,  in  its  judgment  It  may  deem 
proper,  in  maintaining  and  supporting  such 
parks,  squares,  springs  and  monuments,  or  any 
other  buildinga,  collection,  sarden  or  reservation 
provided  for  in  this  artide.  The'  distribution 
of  the  park  fund  for  the  maintenance  of  the 
different  parks  and  squares  shall  be  made  by  the 
park  commiasioneiH.''^ 

By  Acts  1900,  c.  109,  said  section  97  <rf  the 
charter,  together  with  sections  10,  87,  68,  77, 
and  176  thereof,  was  repealed  and  re-enacted 
with  amendments.  Section  97  was  amended 
by  adding  thereto  the  following: 

"Provided  nothing  contained  in  this  section  or 
elsewhere  in  this  article  shall  be  taken  or  coa- 
Btrued  to  exempt  the  said  board  of  park  commis- 
sioners from  a  fall  compliance  with  all  the  re- 
quirements of  section  36  of  this  article,  and  the 
said  hoard  of  park  commisBioDera  shall  spend  no 
part  of  said  piark  fund,  unless  such  expenditure 
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is  aathorized  and  Incloded  in  the  annual  ordi- 
nance of  eatimateB,  and  prorided,  further,  the 
board  of  park  conuuiBsioners  who  go  into  office 
on  the  first  day  of  March,  in  the  rear  1900, 
shall  make  audi  report  to  the  board  of  esti- 
mates  as  soon  thereafter  as  possible,  vhi<A  re- 
port shall  include  all  expenditures  to  be  made  by 
said  board  of  park  commiasioners  for  the  re- 
mainder of  the  carrent  fiscal  year,  and  the  board 
of  eatimates  shall  prepare  and  submit  to  the 
city  council  a  supplemental  ordinance  of  esti- 
mates, to  include  the  amount  which  the  said 
board  of  estimates  may  deem  proper  to  be  spent 
by  said  board  of  park  commissioners  for  the  re- 
mainder of  said  carrent  fiscal  year." 

Section  86  of  the  charter,  to  which  refer- 
ence Is  made  in  the  aforegoing  section  97, 
creates  what  Is  known  as  the  board  of  es- 
timates, consisting  of  the  mayor,  city  solici- 
tor, comptroller,  president  of  the  second 
branch  of  city  council,  and  president  the 
board  of  public  improvements.  They  are  re- 
quired to  meet  annually,  between  the  days 
therein  named,  and  made  out  "three  lists  of 
moneys  to  be  appropriated  by  the  city  council 
for  the  next  ensuing  fiscal  year."  These  lists 
are  known  as;  First,  the  departmental  list 
of  estimates,  consisting  of  the  amounts  re- 
quired to  be  annually  appropriated  to  pay 
the  expenses  of  conducting  the  public  busi- 
ness ;  second,  the  estimates  for  new  Improve- 
ments, being  a  list  containing  all  amounts  to 
be  appropriated  for  new  Improvements  to  be 
constructed  by  any  department  of  the  city; 
third,  estimates  for  annual  appropriations, 
which  consist  of  the  amounts  required  to  be 
annually  appropriated  to  charities,  education- 
al, benevolent,  or  reformatory  institutions  of 
the  city,  etc. 

To  enable  the  board  to  make  out  the  first 
of  these  lists,  the  "president  of  the  two 
branches  of  city  council  and  the  heads  of  the 
departments,  heads  of  subdepartments,  mu- 
nicipal officers  not  embraced  in  a  department, 
and  special  commissioners  or  boards,  shall 
*  ♦  •  send  to  the  said  board,  in  writing, 
estimates  of  the  amounts  needed  for  the  con< 
duct,  respectively,  of  the  city  council,  depart- 
ments, subdepartments,  municipal  officers 
not  embraced  In  a  department,  commission- 
era  or  boards  for  -the  next  ensuing  year. 
Such  estimates  shall  be  verified  by  the  oath 
or  affirmation  of  persons  making  them" 
— specifying  In  detail  the  objects  thereof. 
And  to  enable  the  said  board  of  estimates  to 
make  out  the  list  of  estimates  for  the  new 
Improvements,  the  above-named  heads  of  de- 
partments, etc.,  are  likewise  required  to  file 
with  the  board  "tbelr  recommendations  as  to 
the  amounts  which  they  may  consider  will 
be  needed  In  their  respective  departments  for 
improvements."  Upon  the  completion  of 
these  lists  an  ordinance  is  drafted  and  sub- 
mitted to  the  city  council  at  a  meeting  to  be 
called  by  tlie  mayor,  which  is  to  hold  dally 
sessions  for  Its  consideration  until  an  ordi- 
nance Is  passed  fixing  and  establishing  the 
appropriations  for  the  succeeding  fiscal  year, 
and,  when  so  passed  and  approved  by  the 
mayor,  it  is  known  as  tlie  Ordinance  of  Esti- 
mates for  such  year. 


The  section  then  provides  that-  In  case  of 
any  deficiency  there  shall  be  a  pro  rata  abate- 
ment of  all  appropriations  (except  as  to  those 
mentioned  therein),  and  "in  case  of  any  sur- 
plus arising  In  any  fiscal  year,  by  reason  of 
an  excess  of  Income  received  from  the  esti- 
mated revenue  over  the  expenditures  for  sucb 
year,  the  said  surplus  sball  become  a  part 
of  the  annual  revenue  of  the  city,  and  shall 
be  available  for  the  general  expenses  of  the 
city  for  the  next  ensuing  fiscal  year." 

The  record  discloses  that  after  the  expendi- 
ture for  park  purposes  of  the  appropriation 
contained  in  the  Ordinance  of  Estimates  for 
the  year  ending  December  31,  1913,  there 
remained  to  the  credit  of  the  board  of  park 
commissIoneiB,  on  the  books  of  the  dty 
comptroller,  the  sum  of  $12,716.60.  This  ac- 
count the  comptroller,  acting  under  the  in- 
structions of  the  board  of  estimates,  trans- 
ferred from  the  credit  of  the  park  board  to 
the  credit  of  the  general  treasury  of  the 
city,  but  subsequently  a  part  of  this  sum, 
$7,532.87,  was  retransferred  to  the  credit  of 
the  park  board.  The  balance  of  the  amount, 
$5,183.73,  was  retained  to  the  credit  of  the 
general  revenue  of  the  city. 

It  was  to  restrain  the  appellants  from  ex- 
pending the  amount  so  retained  by  them  to 
be  expended  for  general  purposes  of  the  dty 
government,  and  to  require  them  to  replace  the 
said  amount  to  the  credit  of  the  t>oard  of 
park  commissioners,  that  the  Injunction  In 
this  case  was  sought  and  obtained. 

It  Is  contended  by  the  appellees,  plaintiffs 
below:  (1)  That  Acts  1900,  c.  109,  falls  with- 
in the  prohibition  of  that  clause  of  section 
29  of  article  3  of  the  state  Constitution  which 
provides  that  "every  law  enacted  by  the  Gen- 
eral Assembly  shall  embrace  but  one  subject 
and  that  shall  be  described  in  the  title,"  and 
that  said  act,  in  respect  to  section  97,  Is  there- 
fore void,  and  that  we,  In  reaching  our  con- 
clusion upon  the  question  presented  by  this 
appeal,  are  to  consider  the  law  as  it  stood 
prior  to  the  passage  of  such  act,  which,  as 
they  contend,  does  not  authorize  the  diver- 
sion of  the  fund  In  question  as  here  attempt- 
ed by  the  appellants,  but  that  It  vests  in  them, 
alone  the  authority  to  expend  and  distribute 
such  fund  for  park  purposes  only,  as  men- 
tioned and  defined  in  the  various  statutes 
and  ordinances  having  relation  to  the  same ; 
(2)  that  if  it  should  be  held  that  the  afore- 
said act  of  1900  is  constitutional,  it  neverthe- 
less does  not  authorize  the  expenditure  of 
any  part  of  said  fund  for  other  than  park 
purposes,  although  the  amount  of  such  fund 
to  be  expended  for  such  purposes  may,  by 
said  statute,  be  under  the  power  and  control 
of  the  board  of  estimates. 

We  will  firat  consider  the  anesUon  as  to 
the  validity  of  the  statute. 

[1]  The  title  of  the  act  is: 

"An  act  to  repeal  and  re-enact  with  amend- 
menta  sections  10,  37,  S9,  77  aad  176  of  the 
act  of  1898,  chapter  <me  hundred  and  twenty 
three,  entitled  'Citj  of  BalthnoxOb'  subtitle 
•Charter.' " 
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The  enacting  clause  Is  as  follows: 
"Section  1.  Be  it  enacted  bj  the  General  As- 
sembly of  Mainland,  that  sectioDs  10,  37.  68, 
77  and  176  of  the  act  of  1^  chapter  one 
hundred  and  tweD»-three.  entitled  'City  of 
Baltimore,'  snbtitle  'Charter,*  be  and  the  same 
are  hereby  repealed  and  re^nacted  with  amend- 
ments so  as  to  read  as  follows." 

Nowhere  Is  any  reference  or  mention  made, 
either  In  the  title  or  in  the  enacting  clause, 
to  section  97,  bnt  In  the  body  of  the  act  It 
anteaiB  between  aecttons  77  and  179,  amend- 
ing section  07  as  passed  by  the  act  of  1898, 
hy  adding  ttaa«to  the  language  hei^before 
stated. 

Of  the  sections  repealed  and  re-enacted, 
section  ID  deals  with  the  use  of  highways, 
section  S7  with  flie  granting  of  franchises  to 
the  mayor  and  city  council,  section  69  with 
the  duties  of  the  collector  of  water  rents  and 
licenses,  section  77  provides  for  the  appoint- 
ment of  a  vaccine  physician,  and  section  176 
deals  with  the  opening  of  streets.  Section 
97  was  the  only  section  that  att^pted  in  any 
way  to  deal  with  the  management,  control, 
or  distribution  of  the  park  fund,  or  that  bad 
any  relation  to,  or  connection  with,  the  board 
of  park  commissioners. 

It  has  beeu  invariably  held  that  the  title 
need  not  give  an  abstract  of  the  act,  but  It 
shall  sufficiently  describe  the  subject-matter 
of  the  legislation,  and  It  must  not  be  mls- 
ieading  by  apparently  limiting  the  enactment 
tb  a  much  narrower  scope  than  the  body  of 
tbe  act  is  made  to  compass.  Lunlan  v.  Hltcb- 
ens  Bros.  Co.,  00  Md.  14-23,  44  Atl.  lOCl,  46 
L.  R.  A.  393. 

In  the  case  of  Annapolis  y.  State,  30  Md. 
112,  the  subject-matter  of  legislation  was  tbe 
charter  of  a  municipal  corporation,  the  city 
of  Annapolis,  embracing  Its  powers,  rights, 
and  duties.  The  title  of  tbe  act  was  "An  act 
to  amend  and  alter  the  charter  of  the  dty 
of  Annapolis."  This  court  there  held  the 
title  sufficient.  That  case,  however,  differs 
from  the  case  before  us.  In  that  the  title  was 
broader  and  more  comprehenslre  and  fully 
covered  tbe  subject-matter  of  the  legislation. 
In  the  present  case  attention  is  specially  di- 
rected to  certain  sections  of  the  charter  of 
the  city  of  Baltimore  that  are  repealed  and 
re-enacted,  and  It  la  to  these  sections  that 
attention  is  limited.  The  act,  however,  does 
not  stop  there,  but  repeals  and  re-enacts  a 
section  which  is  not  mentioned  In  the  title 
and  to  which  neither  tbe  attention  of  tbe 
members  of  the  Legislature  nor  the  public 
was  directed. 

The  case  of  Levin  v.  Hewes,  118  Md.  632, 
86  Atl.  233,  which,  It  seems,  Is  largely  relied 
upon  by  Uie  appellants  in  support  of  tbe 
validity  of  this  act,  also  differs  from  tbe  pres- 
ent case.  In  that  case  the  body  of  the  act 
was  not  at  variance  with  Its  title,  but  there 
wera  discrepancies  between  tbe  uiacting 
clause  and  the  titla  The  title  provided  for 
tbe  repeal  of  section  629  of  article  4  of  tbe 
Code  of  PnbUe  Local  laws  of  Baltimore,  etc, 


title  "City  of  Baltimore,"  subtitle  "Justices 
of  the  Peace  and  Constables,"  the  repeal  and 
I'e-enactment  with  amendments  of  section  206, 
subtitle  "Constables,"  and  six  other  desig- 
nated sections  of  article  4,  subtitle  "Justices 
of  the  Peace  and  Constables,"  and  to  add 
three  additional  sections  designated  as  625a, 
625b,  and  625c;  By  tbe  enactii^  clause  sec- 
tion 629  was  not  only  repealed,  but  re-en- 
acted with  amendments,  and  no  reference 
at  all  is  made  to  the  sir  sections  named  In 
the  title  that  were  to  be  repealed  and  re- 
enacted  with  amendments,  or  to  the  three 
additional  sections  that  were  to  be  enacted. 
Upon  an  examination  of  tbe  act  no  amended 
section  620  appears  therein,  but  all  tbe  other 
sections  mentioned  In  tbe  title,  either  to  be 
repealed  and  re-enacted  with  amendmente  or 
to  be  enacted  as  additional  sections,  are 
found  In  the  body  of  the  act  as  provided  for 
by  the  title,  and  In  this  connection  the  court 
there  said: 

"In  this  case  the  title  of  the  act  apprised  both 
the  members  (ft  the  Legislature  ana  the  public 
that  a  number  of  sections  relating  to  justices  of 
the  peace  and  cmtatables  In  the  city  of  Baltimore 
wtt«  proposed  to  be  repealed,  and  that  some  of 
them  at  least  were  to  be  re-enacted  with  amend- 
ments, and  three  additional  sections  were  to  be 
added.  That  was  sufficient  to  put  any  one  who 
was  interested  In  the  sutdeet-matter  npcm  in- 
quiiy." 

In  the  case  before  us,  however,  no  refer- 
ence is  made  to  section  97.  There  was  noth- 
ing In  tbe  titie  to  direct  attention  to  any  1^- 
islatlon  other  than  that  affecting  the  partlc- 
ular  sections  to  which  the  title  referred,  and, 
as  we  have  already  said,  it  was  to  these  sec- 
tions alone  that  tbe  attention  of  the  legis- 
lators and  the  public  was  directed. 

Other  cases  are  cited  to  us  by  the  appel- 
lants In  support  of  the  validity  of  this  act 
but  we  think  It  unnecessary  to  allude  to, 
and  comment  upon,  them,  as  they  are  readily 
distinguishable  from  the  present  case. 

The  case  most  like  the  one  now  before  us, 
and  one  that  is  controlling  in  this  case,  is 
Kafka  v.  Wilkinson,  90  Md.  238,  67  Ati.  617. 
In  that  case  the  act  was  assailed  because,  as 
It  was  claimed,  It  contravened  the  provision 
of  the  Constitution  that  Is  now  before  us. 
The  title  of  the  act  in  that  case  was: 

"An  act  to  repeal  sees.  122  and  128  of  art  2S 
of  the  Code  of  Public  General  Laws,  title  "Cor- 
porations,* subtitle  'Insurance,'  and  to  re-enact 
the  same  with  amendments:  and  to  add  an  ad- 
ditional section  to  said  article,  to  be  known  as 
section  122A ;  and  to  repeal  aec.  148EI  of  said 
article." 

In  tbe  body  of  the  act  section  143EI  was 
repealed,  sections  122  and  128  were  repealed 
and  re-enacted,  and  the  additional  section  to 
be  known  as  122A  enacted,  all  of  which  was 
provided  for  in  tbe  title;  but,  in  addition  to 
this,  there  appears  in  the  body  of  th&  act  a 
section  known  as  122B,  which  was  not  refer- 
red to  or  mentioned  either  In  tbe  titie  or  in 
the  enacting  clause  of  the  act  This  court  in 
that  case  said: 

"The  titie  of  tbe  statute  involved  In  the  ease 
at  bar  is  misleading  and  serves  to  divert  atteo- 
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tloD  from  what  is  to  follow  In  enactment 

It  is  indicated  in  the  title  that  the  purpose  of 
the  law  ia  to  repeal  and  re-enact  two  sections 
of  article  23  wiu  amendments  thereto ;  to  add 
(me  additional  section  to  said  article  which  is 
numhered  and  specified;  and  to  repeal  abso- 
lutely  ose  other  section  that  is  designated  and 
specified.  In  the  body  of  the  act  all  Uiis  is  done 
as  indicated;  bat,  in  addition,  there  is  legis- 
latjon  of  a  most  important  character  embodied 
in  an  entirely  independent  section  designated 
by  number,  as  it  is  to  appear  in  the  Code,  of 
which  the  title  of  the  act  not  only  gives  no  no^ 
tico  whatever,  but  from  which  it  serves  to  di- 
vert attention  by  pntfessing  to  indicate  all  of  the 
legislation  that  Is  to  be  attempted.  If  this  shall 
be  sanctioned,  an  easy  means  will  be  afforded 
to  escape  and  avoid  the  effect  of  the  coustita- 
tional  provision  in  question.  If  one  section  can 
be  enacted  to  become  a  part  of  an  article  of  the 
Code  in  this  way,  then  any  number  of  sections 
could  be  added  in  the  same  way;  and  it  would 
only  be  necessary  in  effecting  changes  in  the  pro- 
visions of  the  Code  to  indicate  by  Qie  title  of  the 
act  by  which  such  changes  are  to  be  made  that 
a  particular  section  of  the  Code  ia  to  be  repealed 
and  re-enacted ;  and,  that  being  done,  in  the 
body  of  the  act  to  follow  it  with  any  number  of 
sectiona  enacting  new  legislation  of  which  no 
BOggestion  would  be  afforded  by  the  title.  Thus 
there  would  be  an  opportunity  for  foisting  upon 
any  act  of  Assembly  matter  of  legislation  of 
which  neither  the  LfCgisIature  nor  the  puUic 
would  have  any  notice;  and  we  would  be  ex- 
posed to  the  very  evil  which  the  Constitution, 
by  the  provision  here  In  gnMtlon,  aongbt  to 
prevent" 

What  the  learned  judge  in  that  case  said 
is  eqaally  applicable  to  this  case.  In  that 
case  there  was  an  enactment  of  a  section  not 
mentioned  or  referred  to  either  in  the  title 
or  eDacting  clause.  In  this  case  there  is  a 
repeal  and  re-enactment,  with  amendments, 
of  a  section  not  mentioned  and  referred  to 
in  either  the  title  or  enacting  clause.  If  it 
was  a  contravention  of  the  provision  of  the 
Constltntion  to  enact  an  additional  section  un- 
der the  drcnmstances  there  mentioned,  it  la 
certainly  a  c<mtravaitlon  of  such  provision  of 
the  Constitution  to  repeal  and  re-enact  with 
amendments,  a  section  under  like  circum- 
stances. See,  also,  Stiefel  et  al.  v.  Md,  Inst 
for  the  Instruction  of  the  Blind,  61  Md.  144. 

[2]  It  Is  orged,  however,  by  the  appellants 
that  this  ac^  should  not  now  be  decided  in- 
valid, even  though  it  be  held  to  violate  the 
aforegoing  prorlsloDS  of  the  Constitution,  be- 
cause of  its  recognition  and  treatment  as  a 
Talid  statnte:  (1)  By  the  appellees  and  their 
predecessors  In  office,  who  have,  since  the 
passage  of  the  act  to  the  present  time,  com- 
plied with  the  provisions  of  the  statute  in 
submitting  the  estimate  required  under  the 
statnte  to  Qie  board  of  estimates;  and  (2)  by 
the  mayor  and  dty  council  in  the  passage  of 
the  ordinance  provided  for  in  the  act  and 
other  ordinances  snbsequentlr  passed. 

It  is  admitted,  as  shown  by  the  record,  that 
the  board  of  park  commissioners  have  each 
year  since  the  passage  ct  the  act  submitted 
to  the  board  of  estimates  the  estimate  men- 
tioned in  section  36  of  the  charter,  and  that 
tlie  moneys  expended  by  them  were  limited 
to  those  named  in  the  Ordinance  of  Esti- 
mates, but  never  during  the  period  between  | 


the  passage  of  the  act  of  1900  and  tito  endlns 
of  the  year  1913  was  any  effort  made  on  the 
part  of  the  city  to  cmudder  and  trmt  the  un- 
used and  unexpended  money  known  as  tbe 
park  fund,  appearing  upon  the  books  of  the 
dty  to  the  credit  at  the  board  of  park  com- 
misstoners,  as  a  fond  that  could  be  dlvnted 
under  said  section  36  to  the  payment  of  tbe 
general  expenses  of  the  city  government  It 
was  because  of  tbe  effort  ot  the  oUy  to  divert 
such  fund  to  the  payment  of  such  general  ex- 
penses that  the  board  of  park  commission's 
determined  to  resist  the  enforcement  of  the 
provisions  of  tbe  statute  as  construed  by  the 
dty,  and  from'  the  record  it  would  seem  that 
the  defect  in  the  title  was  then  discovered, 
and  is  now  availed  of  to  prevent  what  they 
regard  a  wrongful  diversion  of  this  fund. 

We  have  been  referred  to  no  authorittes, 
nor  have  we  been  able  to  find  any,  that  sup- 
port this  contention  of  the  appellants,  and, 
in  tbe  absence  of  such  authorities,  we  cannot 
adopt  the  contention  of  the  appellants  that 
the  stetute,  otherwise  invalid,  must  now  be 
regarded  as  valid  because  so  recognized  and 
treated. 

[3]  It  is  also  contended  by  the  appellants 
that  this  invalid  stetute  has  become  valid  be- 
cause found  in  the  Public  Local  Code  of  1906, 
which  Code  has  no  legislative  sanction,  ex- 
cept such  as  is  claimed  for  it  by  tbe  appel- 
lants, which  consists  merely  of  reference  to  it 
by  certein  statutes  that  have  been  passed 
since  its  codification.  Such  reference,  we 
think,  could  not  have  tbe  force  and  effect  of 
giving  l^lslatlve  sanction  to  Its  provisions. 

[4]  Entertelning  the  views  we  have  ex- 
pressed, we  feel  constrained  to  pronounce  sec- 
tion 97  of  chapter  109  of  the  Acte  of  1900 
void.  The  act  otherwise  will  stand,  and  will 
have  the  same  effect  as  If  this  section  had  not 
been  incorporated  in  it  We  must  therefore 
determine  the  question  here  presented  upon 
the  law  as  It  stood  piior  to  the  passage  ct 
such  act 

We  are  not  disposed  to  further  prolong 
this  opinion  by  a  discussion  of  the  effect  of 
the  various  ordinances  and  stetutes  whidi 
have  been  passed  in  relation  to  the  park  fund 
or  park  t&x,  in  reaching  our  conclusion  ui>oa 
this  branch  of  the  case.  We  liave  already 
lengthened  this  opinion  by  setting  out  very 
fully  many  of  the  ordinances  and  acts  which 
relate  to  the  fund  here  involved,  known  as 
the  park  fund,  which,  in  our  opini(Hi,  folly 
establish  the  contoitlon  ot  the  appellees  ttiat 
such  a  fund  now  exists,  and  that  it  Is,  under 
the  existing  law  of  this  stete,  to  be  applied, 
as  It  has  always  been,  to  park  purposes  only, 
and  to  be  expended  and  distributed  tor  sodi 
purposes  by  the  board  of  park  oommissiooers, 
and  the  law  must  have  been  so  construed  by 
the  (dty  officials  who  procured  the  passage 
of  said  Acts  1000,  c  109 ;  otherwise  the  pas- 
sage of  such  act  would  seem  to  have  been  un- 
necessary. 

I    We  cannot  agree  with  the  appellants  Hiat 
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the  effect  of  Acts  1882,  a  229,  was  to  change 
the  status  of  this  fund  as  to  the  purposes 
for  which  it  should  be  expended  or  by  whom 
it  should  be  e]q;>ended  and  distributed.  The 
first  section  of  the  statute  fixed  and  estab- 
lished the  amount  to  be  charged  by  the  rail- 
way oonpanies  for  the  conveyance  of  passen- 
gers over  Its  lines,  and  the  second  section 
provides  *that  in  lieu  and  substitution  of  the 
twelve  per  cent,  tax  now  Imposed"  upon  the 
railway  companlea,  they  "shall  pay  to  the 
mayor  and  dty  council  of  Baltimore  a  tax 
upon  their  gross  receipts  of  nine  per  cent.,  to 
be  paid  at  the  same  time  and  in  the  same 
manner  as  the  tax  of  twelve  per  cent  la  now 
paid  by  said  cunpanies." 

Under  this  statute  the  amount  to  be  paid 
by  the  railway  companies  was  reduced  from 
12  to  0  per  omt  of  their  gross  receipts,  and, 
aa  before  it  was  made  payable  to  the  city  jof 
Baltimore.  This  statute  does  not  touch  the 
mannw  of  Its  expenditure;  that  Is  to  say, 
toe  what  purposes  at  by  whcun  it  shall  be 
ejpended.  It  remained,  as  before,  to  be  ex- 
praded  for  park  purposes  and  by  the  board 
of  park  commlasloiiers. 

Entertaining  the  views  we  do  <^  this  case, 
it  Is  unnecessary  for  uj^  of  course,  to  pass 
op<m  the  other  contention  of  ttie  appellees. 
We  will  therefore  affirm  the  decree  of  the 
oourt  below. 

Decree  affirmed,  with  costs  to  the  appellees. 


OGLE  V.  BARRON  (SUPREME  COUNCIL 
OF  THE  ROYAL  ARCANUM,  Gamisbee). 

(Supreme  Court  of  Penneylrania.    Jan.  2, 
1916.) 

1.  Appeal  and  Ebbob  (i  1060*)— Habuuss 
Ebbob— Evidence. 

The  admisBioa  of  irrelevant  evidence  is 
hanolesa  where  the  decision  turns  on  queBtiona 
not  aSected  thereby. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dir.  fiS  1068,  1069,  ^fi&-4167, 
4166;  Dec.  Dig.  S  1050.*} 

2.  Xnbubance  (9  687*)— BcNxnozAi.  Assoou.- 
TiOMs— What  Constitute. 

Ad  association  incorpoi-ated  in  Hassachu- 
setts  as  a  "fraternal  union"  to  aid  membera, 
their  dependenta,  widows,  and  orphans,  and  to 
unite  fraternally  and  give  moral  and  material 
aid  to  members,  and  requiring  pledges  from  mem- 
bers aa  to  their  future  conduct,  is  a  beneficial 
association,  and  not  an  inaarance  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1824;  Dec.  Dig.  8  687.*] 

8.  Exemptions  (§  50*)— Mutual  Benefit  In- 

SintANCE— 6  ABN  ISBHECf  T. 

Death  benefits  payable  by  a  beneficial  as- 
sociation  only  to  the  holder  of  a  death  benefit 
certificate  od  proper  indursement  thereof,  which 
holder  must  have  been  dei>eDdent  on  the  member 
at  bis  death  for  support,  cannot  be  gamisheed 
in  the  hands  of  the  association  at  the  suit  of  a 
judgment  creditor  of  the  beneficiary. 

[Ed.  Note. — For  other  casea,  see  Exemptions, 
Cent.  Dig.  {  75;  Dec.  Dig.  i  50.*] 

4.  gabnishuent  (g  131*)— exempt  fsopxbtt 
— Gabnishee — Right  and  Dutt. 

Where  exempt  death  benefits  are  gamisheed 
in  the  hands  of  a  beneficial  association,  the  as- 


sociation not  only  may,  but  should,  contest  tbs 
creditor's  claim  to  the  fund. 

[Ed.  Note.— For  other  cases,  see  Gamisbmsnt, 
Gent  Dig.  i  260;  Dec.  Dig.  1 131.*] 

Appeal  from  Court  of  Common  Fleas,  Som- 
erset County. 

Action  by  John  Q.  Ogle,  executor  of  W.  H. 
Koontz,  use  of  Francis  J.  Kooser,  against 
Elsie  S.  Barron,  defendant,  and  the  Supreme 
Council  of  the  Royal  Arcanum,  garnishee. 
From  judgment  on  directed  verdict  for  the 
garnishee,  plalntUI  appeals.  Affirmed. 

Argued  before  VBLL,  C.  J.,  and  BROWN, 
MESTREZAT.  POTTBB,  ELKIN,  and 
STEWART,  JJ. 

J.  A.  Berkey,  E.  O.  Kooser,  and  C.  L.  Shav- 
er, all  of  Somerset,  for  appellant.  J.  A. 
Langfltt  and  H.  W.  Mcintosh,  both  of  Pitts- 
burgh, E^  E.  Kleman,  of  Somerset,  and  T.  F. 
Oarraban,  of  Flttsbnrgli,  for  awttOaa. 

FOITEB,  J.  From  the  record  In  this  case 
It  appears  that  the  plalntifl  obtained  a  Judg* 
ment  in  the  court  of  common  pleas  of  Somer- 
set county  against  Elsie  S.  Barron,  and  sum- 
moned the  Supreme  Council  of  the  Royal 
Arcanum  as  garnishee.  Interrogatories  were 
filed  by  the  plaintiff,  to  which  the  garnishee 
answered,  and  upon  exceptlODs  being  filed,  it 
made  a  supplemental  answer.  It  appeared 
that  Henry  F.  Barron  was  In  his  lifetime  a 
member  in  good  standing  of  Somerset  Coun- 
cil, No.  985,  a  subordinate  council  of  the 
Royal  Arcanum,  and  that  he  held  a  certlfl- 
cate,  which  In  case  of  his  death  entitled  his 
wife,  Elsie  S.  Barron,  to  the  payment  of  a 
benefit  in  the  sum  of  $3,000.  His  death  was 
admitted,  but  It  was  alleged  that  the  Su- 
preme Council  of  the  Royal  Arcanum  was  a 
fraternal  beneficiary  society,  organized  and 
existing  under  the  laws  of  the  commonwealth 
of  Massachusetts,  and  subject  to  the  provi- 
sions of  said  laws,  one  of  which  Is  that  no 
moneys  or  other  benefit  provided  or  rendered 
by  any  fraternal  benefit  society,  shall  be  lia- 
ble to  attachment,  garnishment,  or  other  pro- 
cess, to  pay  any  debt  or  liability  of  a  member 
or  beneficiary.  Attached  to  the  answer  was  a 
certified  copy  of  the  charter  of  the  Supreme 
Council  of  the  Royal  Arcanum ;  also  a  certi- 
fied copy  of  sections  of  the  Massachusetts 
statute  providing  for  the  control  and  regula- 
tion of  fraternal  societies.  In  the  supple- 
mental answer  it  was  admitted  that  the  sum 
of  $3,000  was  due  as  a  death  benefit  to  Elsie 
S.  Barron  under  her  husband's  certificate 
and  that  the  garnishee  was  liable  to  her  in 
that  amount  Upon  the  trial  the  court  below 
directed  a  verdict  in  favor  of  the  garnishee. 
Plalntifl  filed  motions  fqr  a  new  trial,  and  for 
Judgment  in  his  favor  non  obstante  veredicto, 
but  both  motions  were  overruled,  and  judg- 
ment was  entered  on  the  verdict  Plaintiff 
baa  appealed. 

[1]  The  first  assignment  of  error  Is  to  the 
action  of  the  court  below  in  admlttiug  in  evl- 
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daice  tbe  Intezrogatories  and  answers  of  tbe 
garnishee,  wltti  the  exhibits  attached  to  the 
latter.  The  trial  Judge  based  his  decision, 
howerer,  on  the  character  of  the  garnishee 
corporation,  as  clearly  disclosed  by  its  char- 
ter, constitution,  and  by-laws.  These  were 
offered  In  evidence  without  objection.  The 
decision  tamed  upon  questions  of  law,  Into 
which  the  evidence  to  which  objection  was 
made  did  not  enter.  As  the  evidence  in  ques- 
tion was  not  considered  as  a  determiulDg  fac- 
tor by  the  trial  court,  the  fact  of  its  admis- 
sion could  not  have  harmed  the  plaintiff. 

[2,  3]  The  remaining  assignments  of  error 
are,  in  substance,  to  the  action  of  the  court 
la  holding  that  the  plaintiff  had  no  right  un- 
der any  aspect  in  which  It  may  be  viewed,  to 
recover  In  this  case. 

The  position  tal^en  by  counsel  for  the  gar- 
nishee was  that,  while  admitting  that  it  had 
in  its  bands  the  sum  of  $3,000  which  was  due 
to  Eisie  S.  Barron,  yet,  as  It  was  a  bene- 
ficiary society,  and  not  an  insurance  com- 
pany, the  money  was  not  subject  to  attach- 
ment by  a  creditor,  under  the  terms  of  the 
charter,  constitution,  and  by-laws  of  the  or- 
der, as  well  as  under  the  statute  of  Massa- 
chusetts, in  which  state  It  was  Incorporated. 
On  the  other  hand,  counsel  for  plaintiff  con- 
trad  that  the  garnishee  la  to  be  regarded  at 
law  as  an  insurance  company)  and  that,  even 
if  it  Is  a  beneficiary  society,  the  fund  In  ques- 
tion is  subject  to  attachment,  and  that  the 
Massachusetts  statute  does  not  apply,  be- 
cause proper  proof  of  it  was  not  made  at  the 
trial,  and  for  the  further  reason  that  It  Is 
merely  an  exemption  law  at  another  state, 
and,  as  such,  is  without  force  in  Pennsyl- 
vania. The  court  below  held  that  the  gar- 
nishee is  a  beneficiary  society.  In  reaching 
this  conclusion  It  was  governed  by  the  deci- 
sion of  this  court  in  Com.  v.  Beneficial  Ass'n, 
137  Pa.  412,  18  Atl.  1112.  The  charter  of 
the  garnishee  shows  that  it  is  incorporated 
"for  the  purpose  of  fraternal  union,  aid  to 
Its  members  and  their  dependents,  the  educa- 
tion, socially,  morally,  and  intellectually,  of 
its  members,  assisting  the  widows  and  or- 
phans of  deceased  members,  establishing  a 
fund  for  the  relief  of  slcli  and  distressed 
members,"  etc.  The  constitution  sets  forth 
that  the  objects  of  the  order  are  "to  unite 
fraternally"  ils  members,  "'to  give  all  moral 
and  material  aid  in  its  power  to  its  members 
and  those  dependent  upon  them,"  "to  educate 
members  socially,  morally,  and  Intellectually, 
and  to  assist  the  widows  and  orphans  of  de- 
ceased members,"  etc.  It  was  shown  that 
the  garnishee  operates  through  subordinate 
councils,  and  that  defendant's  husband  was  a 
member  of  such  a  subordinate  council.  Be- 
fore becoming  a  member,  he  was  required  to 
undergo  investigation  as  to  his  qualifications 
for  membership.  Be  was  also  required  to 
make  certain  pledges  which  related  to  his 
future  conduct  as  a  member  of  the  council. 
Then  lequlEemeDta  are  not  eonslatent  with 


the  ccmtentlim  that  the  gandabee  oondncted 
the  bnslnesB  of  an  Inanraiice  oompany,  or 
that  it  did  not  matntHln  Itself  as  a  fraternal 
beneficiary  asMClatlon.  It  farthw  appeared 
from  the  testimony  of  the  secretary  of  the 
local  council  at  Somerset  that  regular  meet- 
togs  of  the  council  were  held,  and  minutes 
were  kept  of  Its  proceedings,  and  that  at 
these  meetings  applications  were  received,  re- 
ports made  on  the  applicants,  and  persons  ad- 
mitted to  membership.  We  find  nothing  In 
the  record  to  show  that  the  garnishee  car- 
ried on  any  business  otherwise  than  that 
which  was  contemplated  by  its  charter  and 
constitution,  or  that  it  did  anything  which 
was  inconsistent  with  Its  dalm  to  be  a  bme- 
fleiary  association. 

It  is  very  clear  that  in  the  constitution  and 
by-laws  of  the  garnishee  there  Is  an  earnest 
endeavor  to  preserve  the  benefits  of  the  or- 
ganization for  the  persons  for  whom  they 
were  Intended.  It  is  expressly  provided  that 
a  benefit  may  tie  payable  only  to  one  or  more 
persons  of  tiie  classes  named.  The  right  to 
receive  a  benefit  Is  determined  by  the  "de- 
pendency" of  the  beneficiary,  which  must  ex- 
ist at  the  time  of  the  death  of  the  member. 
In  some  cases  this  "dependency"  is  presum- 
ed; in  others  proof  Is  required.  A  member 
cannot  designate  a  beneficiary  by  will,  nor  se- 
cure creditors  by  his  benefit  certificate,  and 
any  assignment  of  a  certificate,  either  by  a 
member  or  beneficiary.  Is  declared  to  be  void. 
In  Kinsloe  v.  Davis,  167  Pa.  519,  31  AtL  934. 
935,  46  Am.  St.  Bep.  6S9,  an  attempt  was 
made  to  attach  a  death  benefit  due  by  the 
Pennsylvania  Railroad  Voluntary  Relief  De- 
partment to  the  son  of  a  deceased  employ^  of 
the  railroad,  on  a  Judgment  against  the  lat- 
ter. The  court  below  gave  Judgment  In  favor 
of  the  plaintiff  on  the  answer  of  the  gar- 
nishee, which  admitted  that  a  death  benefit 
was  due  the  defendant,  but  averred  that  it 
was  "payable  only  to  the  said  defendant,  and, 
only  upon  the  condition  precedent  of  the  ex- 
ecution and  delivery  to  the  said  garnishee  by 
the  said  defendant  of  a  full  release  of  all 
claims  whatsoever  that  might,  or  could,  be 
bad  by  said  defendant  against  said  gar- 
nishee." This  court  reversed  the  Judgment, 
Mr.  Justice  WUUams,  saying  (167  Pa.  522, 
31  Atl.  935,  46  Am.  St.  Kep.  689): 

"They  (the  answers)  show  the  existence  of  a 
fund  belonging  to  the  Pennsylvania  Railroad 
Relief  Association  in  the  hands  of  the  garnishee. 
They  show  that  this  fund  is  administered  for 
the  relief  association  by  the  garnishee  and  un- 
der the  regulations  which  the  relief  association 
hag  adopted.  They  show  that  under  these  regu- 
lations the  sum  due  to  a  beneficiary  is  payable 
only  to  him  or  her  in  person,  and  upon  tiie  exe- 
cution of  a  release  to  the  railroad  company  for 
all  liability  growing  out  of  the  accident  or 
death  by  reason  of  which  the  money  is  payable. 
An  attaching  creditor  is  not  within  the  miscMef 
against  which  the  relief  aasociatioD  was  intend- 
ed to  afford  protection.  He  does  not  fall  with- 
in the  description  of  the  person  or  persons  en- 
titled to  take.  He  can  neither  execute  nor  com- 
pel his  debtor  to  execute,  the  release  to  the  raU- 
road  company.  The  answers  do  not  support  the 
judgment,  and  for  this  reason  it  la  reversed." 
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This  reasoDioff  applies  to  tbe  present  case. 
Here  the  death  benefit  was  made  payable 
only  upon  the  return  of  the  benefit  certificate 
properly  Indorsed.  This  means,  of  course.  In- 
dorsement by  the  benefldary.  The  plaintiff  Is 
not  In  a  position  to  snrrender  the  benefit 
certificate,  which  is  presumably  held  by  the 
beneficiary.  She  alone  Is  able  to  comply  with 
the  condition  upon  which  the  money  Is  pay- 
able. Aside  from  that,  the  purpose  of  the 
association  Is  manifestly  to  make  provision 
for  relatives  and  dependents,  upon  the  death 
of  Its  members,  free  from  UabUl^  to  credi- 
tors. The  contract  is  carefully  framed  to 
carry  out  this  purpose. 

If  the  statute  of  Massachusetts  is  to  be 
accepted  as  ruling  this  case,  then  there  can 
be  no  doubt  bnt  that  the  benefit  was  not  snb- 
Ject  to  attachment  The  court  below,  how- 
ever, did  not  rest  Its  decision  upon  the 
ground  that  the  Massachusetts  statute  ex- 
empted the  fond  from  attachment,  bnt  it 
conclnded  that  the  fund  In  question  Is  not  lia- 
ble to  attachment  under  the  laws  of  Pennsyl- 
vania. With  this  conclnslon  we  are  in  entire 
agreement  It  is  sustained  in  princU)le  by 
the  decisions  of  this  court  in  Com.  v.  Bene- 
ficial Ass'n,  187  Pa.  412,  IS  Atl.  1112,  and  In 
Kinsloe  V.  Davis,  167  Pa.  519,  81  Atl.  934. 
935,  46  Am.  St  Rep.  689,  dted  above,  and  by 
Masonic  Aid  As^n  T.  Jonea,  154  Pa.  99, 
Atl.  253,  and  Johnaon  t.  Railway  Go.,  IAS 
Pa.  127,  29  Atl.  854. 

[4]  Nor  do  we  have  any  donbt  as  to  the 
right  and  duly  of  the  ganiishee  to  raise  the 
Question  as  to  the  llablll^  of  the  fond  in  Its 
hands  to  attachment  by  plalntlfF.  In 
Schempp  V.  Try,  165  Pa.  610,  page  513,  SO 
Atl.  941,  page  942,  Mr.  Justice  Dean  said: 

That  a  gambfaee  "must,  in  good  faith  to  the 
owner,  contest  every  inch  of  sround,  or  he  will 
not  be  discharged  from  liability  for  the  debt" 

And  again  (165  Pa.  515.  30  Aa  943),  quot- 
ing from  Baldy  v.  Brady,  15  Pa.  103,  108, 
that: 

"The  ganiighee  is  bound  to  make  every  just 
and  legal  def«Dse  which  other  parties  interested 
Id  the  fund  in  his  hands  could  make,  or  he  will 
be  answerable  to  them  therefor." 

In  their  argument,  counsel  for  appellant 
seem  to  regard  the  defense  made  by  the  gar- 
nishee as  being  merely  a  claim  of  statutory 
exemption  on  behalf  of  the  defendant.  Elsie 
S.  Barron.  The  defense  is,  however,  based 
upon  the  nature  of  the  fund  Itself,  as  defined 
by  the  terms  of  the  contract  between  the 
garnishee  and  Its  members.  The  claim  of  the 
garnishee  which  it  sets  up  for  Itself  and  in 
pursuance  of  its  own  laws  and  the  contract 
with  its  member  is  that  the  benefit  fund  is 
not  the  subject  of  attachment  under  any  cir- 
cumstances. Before  the  plaintiff  could  recov- 
er, he  was  bound  to  show  the  amount  of 
money  the  garnishee  owed  the  defendant,  and 
also  the  nature  of  the  debt.  When  these 
facts  were  shown,  the  question  at  once  arose 
whether,  under  the  terms  of  the  contract  be- 


tween the  garnishee  and  the  member,  the  pro- 
ceeds of  his  benefit  certificate  were  subject  to 
attachment.  This  qnestlon  would  fairly  arise 
upon  any  proper  presentatioD  of  plaintiff's 
case.  It  is  not  a  question  which  the  gar- 
nishee can  raise  as  against  the  rights  of  the 
defendant,  Elsie  S.  Barron.  The  answers  fil- 
ed by  the  garnishee  gave  plaintiff  full  notice 
of  the  precise  nature  of  the  defense  which 
was  to  be  set  up  on  the  trial,  and  a  formal 
notice  to  the  same  effect  given  when  the  plea 
was  filed,  or  afterwards,  would  not  have 
aided  the  plaintiff  in  any  way.  There  was 
no  serious  dispute  as  to  the  facts,  and  the 
essential  question  here  presented  was  prop- 
erly decided  by  the  trial  court  u  matter  of 
law. 

The  assignments  of  error  are  all  overruled, 
and  the  Judgment  Is  affirmed. 


HOGUE  et  al.  V.  AMERICAN  STBBL 
FOUNDRIES. 

(Sopreme  Court  of  Pennsylvania.    Jan.  2, 
1915.) 

COBPOBATIONS  (§  665»)  —  FOBEJON  COBFOKA- 

Tiorrs— Intebmai,  Manaobment— Jubtsdic- 

TION. 

The  courts  of  Pennsylvania  have  no  Jorlo- 
diction  over  an  action  by  a  stockholder  of  a  for- 
eign corporation  for  dividends  on  preferred 
stock,  where  the  action  involves  a  determination 
of  tbe  validity  of  a  reorganization  of  the  cor^ 
poratlon;  such  action  being  one  relating  to  tbe 
internal  affaira  of  a  foreign  corporation  and 
maintainable  only  in  tbe  courts  of  tbe  state  in 
which  the  corporation  is  domiciled. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2571,  2578,  2505-2600;  xfec.  Dig. 
{  665.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Assumpsit  by  W.  T.  Hogue  and  another, 
trading  as  Hogue  Bros.  &  Co.,  against  the 
American  Steel  Foundries,  a  corporation. 
From  a  Judgment  for  defendant  on  demurrer 
to  plalntifls'  statement  of  claim,  plaintiffs 
appeal.  Affirmed. 

Argued  before  BROWN,  POTTER,  EL- 
KIN,  STEWART,  and  MOSOHZISKER,  JJ. 

H.  V.  Blaxter,  Charles  T.  Moore,  Lazear 
&  Blaxter,  Thomas  C.  Lazear,  and  Jesse  T. 
Lazear,  all  of  Pittsburgh,  for  appellants. 
Max  Pam,  of  Chicago,  111.,  and  Reed,  Smith, 
Shaw  &  Beal,  of  Pittsburgh,  for  appellee. 

POTTER,  J.  Prom  their  original  state- 
ment of  claim  filed  in  this  case,  in  the  court 
of  common  pleas  of  Allegheny  county,  it  ap- 
pears that  plaintiffs  sought  to  recover  from 
the  defendant  the  amount  of  the  par  value 
of  certain  shares  of  preferred  stock  held  by 
them  in  the  defendant  company.  They  also 
claimed  that  they  were  entitled  to  an  amount 
which  should  proi)erly  have  been  declared  as 
dhidends  upon  tbe  stock.  In  an  amended 
statement  filed  more  than  18  months  after- 
wards, the  claim  to  the  par  value  of  the 
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stock  was  abandoned,  and  tbe  attempt  to  re- 
cover was  limited  to  the  amount  of  certain 
dividends  only,  whldi  they  alleged  shonld 
have  been  declared  and  paid,  npon  the  stock 
owned  by  them.  They  averred  In  the  amend- 
ed statement  that  they  were  the  holders  of 
100  shares  of  the  preferred  stock  of  the  de- 
fendant company,  for  which  they  held  a  certif- 
icate; that,  under  the  terms  set  forth  In  the 
certificate,  they  were  entitled  to  receive 
quarterly  dividends  on  their  stock  at  the 
rate  of  6  per  cent,  per  annum,  or  ¥150  in 
each  quarter,  on  the  whole  100  shares,  in 
preference  to  the  holders  of  common  or  un- 
preferred  stock  of  the  company,  and  that 
these  dividends  were  made  cumalatlve;  that 
defendant  paid  dividends  on  the  stock  owned 
by  plaintiffs,  until  August  15,  1904,  since 
which  time  nothing  has  been  paid ;  that  la 
the  year  1008  the  American  Steel  Foundries, 
tbe  defendant  corporation,  was  reorganized 
under  a  plan  whereby  tbe  then  outstanding 
preferred  and  common  stock  was  to  be  sur- 
rendered, and  stock  of  but  one  class  was  to 
be  substituted.  In  the  process  of  reor^niza- 
tlon.  the  holders  of  tbe  original  preferred : 
stock  were  to  receive  77  per  cent,  of  their 
holdings  In  new  common  stock,  20  per  cent. 
In  debentures,  and  (3  per  share  In  cash.  It 
is  alleged  that  tbe  plan  was  adopted  by  a 
large  majority,  or  nearly  90  per  cent  of  the 
stockholders.  The  plaintiffs,  however,  de- 
clined to  assent  to  the  plan  of  reorganiza- 
tion, and  retained  their  preferred  stock,  and 
now  in  this  action  they  claim  the  right  to 
recover  an  amount  equivalent  to  the  divi- 
dends, to  which  they  alleged  they  were  enti- 
tled, under  the  apportionment  of  the  earn- 
ings in  accordance  with  the  contract  set 
forth  In  the  certlQcate  of  stock,  and  In  the 
original  charter  of  the  corporation.  Since 
tbe  reorganization  no  dividends  have  been 
declared  or  paid  upon  any  of  the  old  pre- 
ferred stock.  But,  during  the  years  1910  and 
1911,  the  board  of  directors  of  tbe  defend- 
ant company  declared  and  paid  dividends 
upon  tbe  new  stock  of  the  company  issued 
after  the  reorganization. 

Defendant  demurred  to  the  amended  state- 
ment on  four  grounds:  (1)  Because  It  did 
not  allege  that  defendant  had  made  any 
earnings  applicable  to  the  payment  of  divi- 
dends; (2)  because  It  did  not  allege  that 
defendant,  by  Its  board  of  directors,  or  oth- 
er competent  authority,  had  declared  any 
dividends  on  plaintiffs'  stock;  (3)  because 
the  matters  alleged  in  the  statement  as  con- 
stituting a  cause  of  action  related  solely  to 
tbe  Internal  affairs  of  a  foreign  corporation, 
and  for  that  reason  the  court  would  not  en- 
tertain Jurisdiction  of  the  cause;  and  (4)  be- 
cause the  statement  did  not  set  forth  any 
cause  of  action  In  the  plaintiffs  named  in  tbe 
amended  statement 

The  court  below,  In  an  opinion  by  Cohen, 
J.,  held  that  each  of  the  first  three  reasons 
assigned  was  good,  and  sustained  the  demur- 
rer, and  Judgment  waa  entered  for  defend- 


ant If  any  of  the  reasons  advanced  In  sup- 
port of  the  demurrer  was  suffldeut,  the  en- 
try of  judgment  was  Justified.  Admittedly 
the  defendant  is  a  corporation  organised  un- 
der the  laws  of  New  Jersey.  The  reorganiza- 
tion which  Is  set  forth  in  the  statement  of 
claim  was,  of  course,  effected  under,  and  Its 
validity  must  be  determined  by,  the  laws 
of  New  Jersey.  The  right  to  issue  corporate 
stock  is  one  of  tbe  attributes  of  the  corpora- 
tion, which  IB  governed  by  the  law  of  the 
state  from  which  It  derived  its  existence. 
The  plaintiffs  here  were  not  asking  fbr  a 
Judgment  for  the  amount  of  dividends  which 
in  fact  were  declared  upon  the  stock  which 
they  h^d,  for  admittedly  none  such  were  de- 
clared. The  position  taken  by  plaintiflls  is 
one  which  ignores  entirely  the  effect  of  the 
reorganization  of  the  corporation.  The  claim 
which  la  advanced  Is  that,  out  of  any  divi- 
dends which  may  have  been  declared,  the 
plaintiffs,  as  holders  of  original  preferred 
Htock,  were  entitled  to  be  paid,  in  accordance 
with  the  terms  of  the  original  certificate,  be- 
foi-e  anything  was  to  be  awarded  to  the 
holders  of  any  other  stock  issued  by  the 
comimny.  The  determination  of  the  ques- 
tion thus  raised  would  require  us  to  investi- 
gate and  determine  the  validity  of  the  plan 
of  reoiganlzatlon,  and  would  require  us  to 
ascertain  and  pronounce  upon  tbe  rights  of 
the  original  shareholders,  .as  between  them- 
selves and  their  own  corporation.  These 
questions  are,  we  think,  for  the  New  Jersey 
courts  to  determine,  as  arising  under  the 
local  law.  If  any  wrong  has  been  done  to 
plaintiffs,  by  the  process  of  reorganization, 
that  wrong  must  be  ascertained,  and  the 
remedy  applied,  according  to  the  law  of  the 
domicile  of  the  corporation.  The  action  of 
which  plaintiffs  here  complain  is  not  some- 
thiug  which  affects  merely  their  own  indi- 
vidual rights.  It  concerns  the  rights  of  all 
the  nonassenting  holders  of  preferred  stock. 
The  validity  of  the  action  taken  by  the  com- 
pany depends  upon  the  legality  of  the  reor- 
ganization proceedings,  under  which  the  old 
preferred  stock,  and  the  old  common  stock, 
was  retired,  and  new  stock  of  but  one  class 
was  Issued  in  lieu  thereof.  It  seems  clear 
that  the  prosecution  of  such  an  inquiry 
would  Involve  interference  with  the  manage- 
ment of  the  Interna!  affairs  of  a  foreign  cor- 
poration. This  It  has  repeatedly  been  held 
we  will  pot  undertake.  In  one  of  our  latest 
cases  on  the  subject  (Kelly  v.  Thomas,  234 
Pa.  419,  page  430,  83  Atl.  307,  page  310.  51 
L.  R.  A.  [N.  S.]  122),  our  Brother  Mosclt- 
zisker  cites  the  substance  of  former  Penn- 
sylvania decisions  in  the  statement: 

"A  PeDQBylvania  resident  has  no  right  to  call 
upon  the  courts  of  bis  own  state  to  protect  him 
from  the  consequences  of  a  vduntary  member- 
ship in  a  foreign  corporation.  By  the  very  act 
of  membership  he  intrusted  bis  money  to  the 
management  of  a  corporation  owing  its  exist- 
ence to  and  governed  by  tbe  laws  of  another 
state.  •  *  *  Without  doubt,  courts  of  equity 
in  Pennsylvania  have  •  *  *  Jurisdiction  to 
enjoin  unlawful  acta  by  such  corporations; 
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*  *  *  but  tbey  have  no  jorifldiction  u  to 
their  ioternal  maaagement  What  coDHtitutea 
intejmal  management  is  well  defined  by  Stone, 
J.,  in  North  State  Copper  &  Gold  Mining  Com- 
PjUiy  V.  Field,  64  Md.  161.  20  Atl.  1039: 
*Wher«  the  act  complained  of  affecta  the  com- 
plainant aolely  in  hia  capacity  aa  a  member  of 
t3ie  corporation,  whether  it  be  M  a  ttockholder, 
director,  preaident,  or  other  ofGcer,  and  is  the 
act  of  tne  corporation,  whether  acting  in  atock- 
holdera*  meeting,  or  through  its  agents,  the 
board  of  directors,  then  sach  action  ia  the  man- 
agement of  the  internal  affaira  of  the  corpora- 
tion ;  and  in  case  of  a  foreign  corporation  our 
courts  will  not  take  juriediction.' "  Madden  t. 
Klectric  Light  Co.,  181  Pa.  617,  621,  622  [87 
Atl.  817,  818  (88  L.  E.  A.  638)]. 

In  the  same  opinion,  Mr.  Justice  Moscb- 
zlsker  weU  aays  ^4  Pa.  page  431,  83  AtL 
page  311.  61  L.  R.  A.  [N.  S.]  122): 

"If  the  actual  exercise  of  visitorial  powers  ts 
not  requisite  to  the  relief,  the  rule  as  to  nonin- 
terference should  be  restricted,  and  not  carried 
further  than  is  absolutely  required  by  universal 
fixed  rules  of  law;  for,  where  irassible,  we 
should  prevent  its  use  as  a  cloak  to  cover  ap- 
parent fraudulent  conduct  on  the  part  of  om- 
cera  of  foreign  corporationa  to  the  prejudice  of 
Paimaylvanla  itockholderB," 

This  Btatemoit  reflects  accuTat^  the  at- 
titude of  tldfl  oonrt  apon  this  matter.  As  to 
the  uoKlBB  <it  giQperal  Jorlsdlctton  over  for- 
eign corporations  doing  bnslneBB  In  Penn- 
sylTanla  there  can  be  no  question.  But  we 
think  the  preset  case  clearly  tarns  upon 
matters  which  InToIve  the  Internal  mani^ 
ment  of  the  defendant  coTporatl<Ht,  and  Its 
relatkm  to  Its  shaieholders.  These  qnestlong 
are  not  for  us  to  determine. 

^e  demurrer  was  ptofiexiy  sustained,  and 
the  Judgment  Is  affirmed. 


BUFFNEJR  T.  JAMISON  GOAL  ft  GOKB  CO. 
(Supreme  Conrt  of  Pennsylvania.  Jan.  2,  lOlS.) 

MaSTXB  and  SkKVANT  (I  801*)— INJUBIEH  TO 

Third  Pebsons— Liabilitt  op  Bmployeb— 

PaTIHO  of  COlfPINSATION  OF  CONSTABLES. 

That  a  coal  company  ^aid  the  compensation 
of  deputy  constables  appointed  by  the  court  of 
quarter  sessions  on  the  petition  of  taxpayers 
under  Act  of  May  9,  1889  (P.  L.  156),  did  not 
render  the  company  liable  for  batteries  commit- 
ted by  such  deputies,  where  the  acts  complained 
of  were  not  Instigated  by  it  or  done  in  perform- 
ance of  any  contract  of  employment  wiui  it,  but 
were  committed  on  the  public  highway  while  in 
discharge  of  what  the  deputies  believed  to  be 
their  official  duty. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant,  Cent  Dig.  H  1210-1^16;  Dee.  Dig.  | 
801.*] 

Appeal  from  CTonrt  of  Common  Pleas,  West- 
moreland County. 

Trespass  by  Frank  W.  RufTner  against  the 
Jamison  Coal  &  Coke  Ckimpany  to  recover 
damages  for  assault  and  battery.  From  a 
judgment  refusing  to  take  off  nonsuit,  plain- 
tiff appeals.  Affirmed. 

Argued  before  FELL,  0.  J.,  and  MESTRE- 
ZAT,  POTTER.  ELKIN,  and  MOSCHZIS- 
KKR,  JJ. 


Curtis  H.  Gr^,  Jay  R.  Spelgel,  and  Sid- 
ney J.  Potts,  all  of  Greensburg,  for  ai^Uant 
Robert  W.  Smith,  of  HolUdaysbnrg,  and 
James  8.  Moorehead,  of  Qreeisbnrg;  fbr  9ff- 
pellee. 

HOSCHZISKBB,  3.  13ie  error  asricned 
Is  tbB  refusal  to  take  off  a  compubMry  n<m- 
Buit 

The  case  and  the  controlling  views  of  the 
court  below  are  well  and  fairly  shown  In  the 
following  excerpts  from  the  opinion  of  Judge 
McConnell: 

"The  plaintiff's  statement  alleges :  Tbe.t  prior 
to,  at,  and  after,  the  time  of  the  commission  of 
the  grievances  hereinafter  complained  of,  the  de- 
fendant had  in  its  employ  a  large  force  of  agents 
and  servants  acting  aa  policemen  or  peace  offi- 
cers in  and  about  its  several  mines  and  coke 
plants.  *  •  «  That,  on  or  about  the  9th 
da^  of  MaT.  1911,  the  said  agents,  *  •  •  at 
said  defendant's  direction,  *  •  *  with  force 
and  arms,  did  *  •  •  assault  *  *  •  the 
aaid  plaintiff,  •  •  *  while  said  plaintiff  and 
hia  friends  and  acquaintances  were  peaceably 
walking  upon  and  using  a  certain  public  high- 
way.* *  «  •  From  tae  fact  that  the  persons 
alleged  to  have  inflicted  the  Injuries  complained 
of  were  at  the  time  *actiDg  as  policemen  or 
peace  officers,'  it  becomes  incumbeDt  on  the 
plaintiff  to  make  manifest  the  fact  that  the  acta 
of  assault  and  battery,  which  are  said  to  have 
injured  the  plaintiff,  were  inflicted  by  the  per- 
sons rtferxed  to  In  the  ezeeotlon  <3t  authority 
derived  from  defendant  as  an  employer;  and 
that  they  could  not  be  fairly  imputed  to  a  sup- 
posed ezerciae,  or  traoagreasion  of  authority 
coming  from  the  public  office  which  the  alleged 
wrongdoers  then  held.  •   *  • 

"The  origin  of  the  official  authority  referred 
to  in  this  case  is  shown  to  come  from  the  court 
of  quarter  sessiona,  by  virtue  of  the  act  of 
May  9, 1889  (P.  U  156).  enUtled  *Aa  act  autboi^ 
izing  the  appointment  of  deputy  oonstables,  vest- 
ed with  the  power  of  policemen,  on  petition  of 
the  citizens  of  any  townsliip,  by  the  court  of 
quarter  sessions  of  the  counties  of  this  common- 
wealth.' The  first  section  proridea:  *That  upon 
the  petition  of  not  less  than  twenty-five  tax- 
payers •  •  •  representing  that  the  safety  of 
the  citizens  and  the  security  of  property  maKes, 
in  their  opinion,  necessary  the  appointment  m 
one  or  more  deputy  constables,  to  act  as  poUce- 
men,  it  shall  be  the  duty  of  the  court  to  consider 
said  petition,  and.  if  satisfied  of  the  reasonable- 
ness and  propriety  of  said  application  to  make 
such  appomtment,  for  such  time  and  number  as 
to  the  court  may  seem  proper;  and  such  deputy 
constables,  so  appointed,  uiall  severally  possess 
and  exercise  all  the  powers  of  policemen  of  cities 
of  this  commonwealth.  •  •  • '  From  this, 
we  see  that  the  initiative  of  the  appointment  is 
not  with  a  single  coal  company,  but  is  with  the 
tazpayera— not  1  or  2  simply,  but  at  leaat  25, 
must  petition.  The  reasonableness  and  propri- 
ety of  the  application  is  then  to  be  passed  on  by 
the  court  •  •  •  The  duration  of  the  ap- 
pointment, and  the  number  of  persons  to  be  ap- 
pointed, rest  entirely  with  the  court,  and  not 
with  any  one  or  more  individuals.  The  duties  to 
be  performed  are  not  to  be  prescribed  by  in- 
dividuals, but  the  law  declares  they  are  the  du- 
ties of  police  officers  iu  cities,  and  the  custody 
of  persons  arrested  by  such  police  for  the  com 
mission  of  any  offense  against  the  laws  of  tbe 
commonwealth  is  provided  for.  By  a  subsequent 
section,  such  deputy  constables  or  police  officers 
'may  be  discharged  whenever  the  court  appoint- 
ing them  shall  be  satisfied  that  their  services  are 
no  longer  required.'   No  attempt  waa  made  to 
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show  that  defendant  was  even  a  petitioner  for 
the  appointment  of  these  deputies.  *  *  *  The 
defendant  did  not  appoint  the  policemen,  could 
not  determine  the  period  of  their  service,  coald 
not  prescribe  their  duties,  and  could  not  dis- 
cliaige  them.  The  doing  of  the  act  complained 
about  waa  coincident  with  the  prescribed  term  of 
the  officers*  service.  The  pablic  exigency  to  be 
judged  of  b;  the  court  making  the  appointment 
could  alone  prompt  that  court  to  make  the  ap- 

Kintment,  and  the  passing  of  that  exigency,  to 
Judged  of  only  by  the  court,  would  also  war- 
rant  the  court  to  discontinue  the  appointment. 
Only  public  duties  were  to  be  performed.  Of 
one  appointed  under  this  act.  Chief  Justice  Pax- 
son,  iQ  Commonwealth  v.  Saulsbury,  152  Pa. 
664,  669  [25  AtL  610,  611]  said:  *He  was  mere- 
ly a  policeman  of  the  township  of  Manor  exer- 
osing  all  the  powers  of  a  policeman  In  cities 
of  this  commonwealth.'    •    •  • 

"The  testimony  of  G.  U.  Shaw,  relied  on  to 
show  that  the  deputies  were  not  such  officers, 
but  were  the  mere  servants  of  the  defendant, 
does  not  sustain  that  contention ;  but  is  to  the 
effect  that  what  was  done  was  done  in  their  ca- 
pacity as  officers,  and  not  otherwise.  *  *  *  Of 
eonrse,  the  defendant  company  would  be  inter- 
ested in  the  movements  of  the  officers,  and  the 
superintendent  of  the  company  would  frequently 
talk  to  Shaw  and  to  the  other  officers,  about 
conditions  in  the  trouble  zone;  but,  according 
to  Shaw,  no  attempt  was  made  by  the  super- 
intendent to  control  the  officers  In  the  discbarge 
of  what  tbey  conceived  to  be  official  dutiea. 
*  •  *  The  'deputies'  *  •  •  were  not  per- 
forming services  or  supposed  services  on  the 
private  property  of  the  defendant,  hut  on  the 
public  highway,  where  the  authority  of  police- 
men is  usually  exercised,  and  where  private  in- 
terests yield  the  fullest  submission  to  public 
control.  It  may  be  that  they  mistakenly  be- 
lieved they  aa  policemen  were  required  to  pre- 
vent marches  of  a  kind  forbidden  by  some 
injunction  (not  put  in  evidence),  or  it  may  be 
that  they  thonght  (mistakenly,  also)  that,  in  the 
interest  of  peace  and  good  order,  they  as  police- 
men should  warn  persons  about  to  conduct 
marches  *  •  *  and  apprise  them  of  ^e 
terms  of  the  injunction,  in  order  that  it  be  not 
violated.  Their  mistaken  ideas  about  what  they 
should  do  in  furtherance  of  supposed  official  ob- 
ligations would  not  make  their  acts  to  be  acts  of 
(private)  servants.  •  •  •  Their  acta  are  not 
to  be  considered  the  acts  of  officers  as  long  as 
they  keep  within  the  law,  and  become  the  acts 
of  (private)  servants  whenever  they  transcend 
those  limits.  The  a,ct8  done  are  referable  to  one 
of  these  relations — and  not  to  the  other — and  un- 
doubtedly, taking  all  the  evidence  just  as  it  was 
given,  tbey  supposed  (in  apprising  marchers  of 
the  injunction)  they  were  at  the  time  exercising 
official  functions.  That  being  the  case,  their 
conduct  (in  that  respect)  is  to  be  measured  by 
the  standards  of  official  duty.  •  *  •  There 
exists  no  occasion  or  warrant  for  deducing  from 
the  facts  the  implication  of  a  contract  (of  pri- 
vate employment),  especially  when  to  do  so  is  to 
negative  the  official  capacity  so  clearly  and  cir- 
cumstantially proven.    •   •  • 

"The  reason  for  defendant's  paying,  •  •  • 
or  rather  the  reason  why  the  township  does  not 
pay,  for  the  services  of  these  policemen,  is  ap- 
parent from  the  act  of  assembly  under  which 
the  appointment  was  made.  Although  the  iict 
provides  that  'the  said  deputy  constobles  shall 
be  paid  such  compensation  as  may  be  approved 
by  the  court  of  quarter  sessions,'  yet  it  does 
not  prescribe  who  is  to  pay  the  approved  com- 
pensation, and  the  lower  courts  have  held  thaL 
unless  the  act  preacribeg  thnt  the  township  shall 
pay,  it  cannot  be  compelled  to  pay:  therefore 
pay  must  be  looked  for  elsewhere.  In  tlie  case 
of  Com.  V.  Saulsbury,  152  Pa.  554  [25  Atl.  610], 
the  court,  at  the  time  of  making  the  appoint- 


ment^  had  prescribed  that  compensation  abould 
be  raised  by  aubscription,  and  it  was  not  thought 
that  that  fact  left  the  app<^ntee  anything  elae 
than  what  he  had  been  appointed  to  be,  tu.,  a 
police  officer.  So  in  this  case,  the  defendant's 
paying  the  compensation,  presumably,  by  (rea- 
son of  the)  order  of  court,  does  not  convert  a 
public  policeman  into  a  private  servant  of  him 
who  pays.  Upon  this  general  point,  see  Healej 
V.  Lothrop,  171  Mass.  263,  50  N.  E.  640 
(Holmes,  J.)i  Hershey  V.  O'Neill  (C.  C.)  36  Fed. 
168;  WeUs  v.  Washington  Market  Co..  19  D.  O. 
385;  Hardy  v.  Chicago,  68  IH  App.  278.'* 

In  substance^  the  foregoing  presents  a  cor- 
rect view  at  all  the  material  matters  before 
us  for  consideration;  and  we  are  not  con- 
vinced of  reversible  error  In  the  disposition 
made  of  the  case  by  the  learned  court  be- 
low. Of  course,  one  in  the  position  of  a  pub- 
lic police  officer  might  at  the  same  time  act 
as  a  private  servant,  and,  if  a  wrong  be  com- 
mitted while  acting  In  the  latter  capacity, 
the  principle  of  respondeat  superior  applies; 
further,  when  there  Is  a  fair  dispate  on  the 
facts,  the  question  of  the  exact  capacity  oc- 
cupied by  the  offender,  at  the  time  of  the  in- 
jury, is  for  the  jury.  But,  after  going  over 
the  proofs  and  considering  all  the  authorities 
cited,  we  cannot  say  the^  trial  Ju^e  erred 
in  holding  the  evidence  at  bar  Insumdent  In 
law  to  sustain  a  finding  that  the  deputy  con- 
stables in  the  present  case  were  acting  as 
the  private  servants  of  the  defendant  com- 
pany at  the  time  of  the  alleged  torts  here 
complained  of.  As  to  the  characteristics  of 
the  relation  of  master  and  servant,  see  Mc- 
Colllgan  T.  Pa.  R.  R.  Co.,  214  Pa.  229,  63  Atl. 
792,  6  Xi.  R.  A.  (N.  S.)  544,  112.Am.  St  Rep. 
739. 

The  assignment  of  error  Is  oTerruled,  and 
the  Judgment  is  affirmed. 


FIRST  NAT.  BANK  OP  MIFFI^INTOWN  V. 
FIRST  NAT.  BANK  OF  NEW 
KENSINGTON. 

(Supreme  Court  of  Fennaylvanla.    Jan.  2, 

1916.) 

1.  APPE.^,L  AHD  EBBOB  (I  280^— BlNDlNO  IH- 

8TBTJCTI0NS— Exception— Necessitt. 

Where  the  plaintiff  bank  failed  to  take  ex- 
ceptions to  binding  instructions  for  defendant, 
it  could  not  assign  error  on  prior  rulings  to 
whi<di  objections  had  been  made  and  excep- 
tions saved,  though  such  rulings  were  made 
the  subject  of  a  motion  for  new  trial  to  the  re- 
fusal of  which  an  exception  was  taken. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1646,  1648,  Iftffi;  Dca 
Dig.  i  2S0.*] 

2.  'Appeal  and  Erbob  ({  977*)— -Discbeiioh- 
ABY  Ruling— Denial  of  New  Tbial. 

The  retnsal  to  grant  a  new  trial  will  not 
be  disturbed  on  appeal  in  the  absence  of  a  clear 

abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3860-3865;  Dec  Dig.  i 
977.*] 

3.  Pleading   ({  248*)  —  Amendment — New 
Cause  op  Aoiion. 

Where  the  statute  of  limitations  had  run 
against  the  entire  claim  sued  on,  the  court 
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properly  refused  to  permit  a  statement  wbich 
set  forth  a  national  bank's  contract  to  buy 
"bills  of  ladinff  for  srain"  to  be  amended  bo 
■s  to  set  forth  a  contract  to  bay  "sight  drafts 
witli  bills  of  ladins  for  gnln  attached  there- 
to"; the  effect  of  toe  proposed  amendment  be- 
ing to  set  up  an  entirely^  different  contract  and 
change  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  686.  687,  680-766.  708H>  709; 

Dec.  Dig.  I  ika*] 

4.  BaITKS  and  BAITKIErO  (I  258*)— Natiorai. 
Banes  —  Powebb  —  Bills  ott  Lading  — 
DBArra 

A  national  bank  may  buy  drafts  with  bills 
of  lading  attached  representiiir  goods  in  trans- 
it, bat  not  bills  of  lading. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Dec.  Dig.  i  258.*] 

Appeal  from  Court  of  Common  Pleas,  West- 
moreland Coanty. 

Assumpsit  by  the  First  National  Bank  of 
Ulffllntown,  Pa.,  against  the  First  National 
Bank  of  New  Kensington.  Pa.,  for  money  had 
and  received  to  plaintiff's  use.  From  Judg- 
ment on  directed  verdict  for  defendant,  plain- 
tiff appeals.  Appeal  quashed. 

Argued  before  FELL.  C.  J.,  and  MESTRE- 
ZAT.  POTTER,  BLKIN.  and  MOSCHZIS- 
KER,  JJ. 

J.  Howard  Neely.  of  Mifflintown,  and  Ed- 
ward E.  Robblns  and  Adam  M.  Wyant.  both 
of  Greensburg.  for  appellant  Paul  H.  Oai- 
ther  and  Charles  B.  Whltten,  both  of  Qreens- 

burg,  for  appellee. 

POTTER,  J.  From  the  record  in  this  case 
it  appears  tbat  the  First  National  Bank  of 
Mifflintown  deposited  funds  In  the  First  Na- 
tional Bank  of  New  Kensington,  upon  an 
agreement  that  the  latter  was  to  pay  Inter- 
est at  the  rate  of  4  per  cent  per  annum  on 
dally  balances.  In  its  statement  of  claim, 
plaintiff  avers  that  there  was  an  agreement 
that  "of  the  said  moneys  so  deposited,  the 
First  National  Bank  of  New  Kensington 
might  invest  for  plaintiff,  in  the  pnrchase  of 
bills  of  lading  for  grain,  to  be  held  by  the 
First  National  Bank  of  New  Kensington  for 
the  account  of  the  plaintiff,  upon  the  agree- 
ment that  the  same  should  be  sold  at  the 
amount  Invested,  plus  Interest  at  the  rate  of 
six  per  centum."  It  is  further  averred  that 
from  Blay  10  to  Hay  31,  1906,  defendant  ad- 
vised plaintiff  that  it  had  used  its  funds  in 
the  purchase  of  bills  of  lading  aggregating 
$14,911.98 ;  but  the  said  bills  of  lading  were 
not  turned  over  to  plaintiff,  nor  held  for  Its 
account,  nor  were  they  sold  and  the  proceeds 
thereof  applied  to  the  account  of  ov  paid  to 
plaintiff,  and  that  thereupon  defendant  be- 
came ludebted  to  plaintiff  In  the  sum  claimed. 
At  the  trial,  Instead  of  offering  to  prove  the 
allegation  In  the  statement  that  the  funds  of 
plaintiff  were  Invested  in  bills  of  lading,  an 
attempt  was  made.  Instead,  to  show  that  the 
funds  of  plalntllf  were  used  to  purchase 
drafts  with  bills  of  lading  attached.  Objec- 
tion being  made  to  this,  it  was  sustained,  on 


the  ground  that  there  was  no  basis  for  such 
pnxtf ,  In  Uu  statement  of  claim.  An  offer 
was  then  made  on  behalf  of  plalntUf  to  amend 
the  statement,  so  that  it  would  set  forth  that 
the  agreement  authorized  the  defendant,  act- 
ing in  behalf  of  plaintUf,  to  "invest  in  the 
pnrchase  or  discount  of  si^t  drafts  with  bills 
of  lading  tor  grain  attached  therett^  and  hold 
the  same  until  dne,  and  collect  such  profits, 
and  deposit  the  proceeds  thereof  in  the  First 
National  Bank  of  New  Kensington  to  the 
credit  of  the  First  National  Bank  of  Mifflin- 
town, or  remit  the  same,  with  6  per  cent  In- 
terest thereon  during  the  period  of  such  In- 
vestment" The  effect  of  the  proposed  amende 
ment  ^ould  have  been  to.  permit  plaintiff  to 
prove  an  agreement  to  purchase  sight  drafts, 
Instead  of  a  contract  to  purchase  bills  of  lad- 
ing as  was  averred  in  the  statement  The 
trial  judge  refused  to  allow  the  proposed 
amendment  on  the  ground  that  It  would  In- 
troduce a  new  cause  of  action,  after  the  ex- 
piration of  the  i>erlod  allowed  by  the  statute 
of  limitations.  A  motion  that  the  Jury  be 
Instructed  to  find  for  defendant  was  sus- 
tained, and  a  verdict  was  rendered  according- 
ly. No  exception  was  taken  by  counsel  for 
plaintiff  to  the  action  of  the  court  In  giving 
binding  instructions  for  defendant  A  mo- 
tion for  a  new  trial  was  overruled,  and  Judg- 
ment was  entered  on  the  verdict  Plaintiff 
has  appealed. 

[1,2]  Counsel  for  defendant  has  filed  a  mo- 
tion to  quash  the  appesi  on  the  ground  that, 
where  a  verdict  for  defendant  has  been  ren- 
dered by  direction  of  the  court  and  no  excep- 
tion taken  thereto,  rulings  made  during  the 
trial  cannot  be  assigned  for  error.  This 
point  is  well  taken.  It  is  directly  supported 
by  the  decision  in  Guemple  v. .  Philadelphia 
Rapid  Transit  Co.,  224  Pa.  827,  73  Atl.  330. 
If  the  action  of  the  court  in  giving  binding  in- 
structions Is  not  challenged,  it  must  be  ac- 
cepted as  disposing  of  the  case  as  a  whole. 
Failure  to  take  exceptions  to  binding  Instruc- 
tions must  be  regarded  as  a  waiver,  also,  of 
prior  objections  or  exceptions,  which,  In  view 
of  the  ultimate  disposition  of  the  case,  have 
become  unimportant.  In  the  present  case, 
neither  binding  Instructions,  the  rejection  of 
the  offer  of  proof,  nor  the  refusal  of  the  pro- 
posed  amendment,  were  made  the  subject  of 
an  assignment  of  error.  In  the  assignmoits 
in  which  an  attempt  was  made  to  raise  ques- 
tions of  error  in  these  rulings  of  the  trial 
Judge,  complaint  Is  not  made  directly  of  the 
rulings  which  were  said  to  be  erroneous,  but 
complaint  is  made  of  the  action  of  the  court 
below  in  refusing  to  grant  a  new  trial  on  the 
ground  that  it  had  erred  In  making  those 
rulings.  In  other  words,  appellant  having 
failed  to  take  any  exception  to  the  direct  ac- 
tion of  the  court,  attempted  to  evade  the  re- 
sult of  Its  omission  by  making  the  rulings  the 
subject  of  a  motion  for  a  new  trial,  and  then 
excepted  to  the  refusal  of  the  court  to  sustain 
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this  motion  and  assigned  sach  refusal  aa  er- 
ror. This  Is  a  practice  which  cannot  be  a(h 
Ijroved  or  permitted.  As  to  the  question 
whether  a  refusal  to  grant  a  new  trial  is  In 
Itself  a  proper  subject  for  an  assignment  of 
error,  while  we  do  not  say  that  it  Is  nerer 
to  be  properly  so  regarded,  yet  It  Is  certainly 
true  that  the  granting  or  refusing  of  a  motion 
for  a  new  trial  Is  so  largely  a  matter  of  dis- 
cretion in  the  court  below  that  we  will  not 
attempt  to  review  its  exercise,  except  In  a 
clear  case  of  abuse  of  that  discretion.  In  the 
present  case,  the  Questions  raised  by  the  mo- 
tion for  a  new  trial  were  questions  of  law, 
and  in  disposing  of  them  there  was  no  abuse 
of  discretion  whatever.  If  counsel  for  ap- 
pellant wished  to  bring  these  questions  before 
this  court,  the  proper  way  would  have  been  by 
assigning  for  error  the  actual  rulings  of  the 
trial  Judge.  They  cannot  prt^rly  be  raised 
by  merely  assigning  as  error  the  refusal  to 
grant  a  new  trial. 

[3,4]  In  plaintlfTB  statement  of  the  ques- 
tion here  involved,  but  one  matter  Is  set  forth, 
and  that  Is  whether  the  proposed  amendment 
tofthe  statement  was  permissible.  The  state- 
ment as  filed  sets  forth  a  cohtract  for  the 
purchase  of  "bills  of  lading  for  grain,"  while 
the  proposed  amendment  would  have  averred 
a  contract  for  the  purchase  of  "sight  drafts 
with  bills  of  lading  for  grain  attached  there- 
to." It  is  conceded  that,  at  the  time  when 
the  motion  to  amend  was  made,  the  statute 
of  limitations  had  run  against  the  entire 
claim.  The  trial  Judge  therefore  refused  the 
motion,  on  the  ground  that  the  amendment 
wonld  Introduce  a  new  cause  of  action,  which 
was  at  the  time  barred  by  the  statute.  It  Is 
very  clear  that  a  contract  to  purchase  bills  of 
lading  differs  essentially  from  an  agreement 
to  purchase  si^t  drafts.  A  bill  of  lading 
represents  the  goods  which  are  in  transit,  and 
its  purchase  would  mean  the  purchase  and 
control  of  the  goods.  The  trial  Judge  very 
properly  held  that,  under  the  terms  of  its 
charter,  a  national  bank  had  no  authority  to 
engage  in  such  a  transaction.  On  the  other 
hand,  the  purchase  of  drafts  would  clearly 
fall  within  the  limits  of  the  bank's  authority. 
When,  In  the  presentation  of  Its  case  as  it 
was  set  forth  in  the  Btatemeut,  the  plaintiff 
was  met  by  the  defense  that  a  contract  by  a 
national  bank  to  purchase  bills  of  ladlug  and 
guarantee  a  profit  thereon  to  its  customer 
was  ultra  vires  and  void,  it  attempted  to  meet 
this  objection  by  amending  the  statement  so 
as  to  aver  that  the  actual  contract  was  not 
for  the  purchase  of  bills  of  lading,  but  was 
for  the  purchase  of  sight  drafts  with  bills  of 
lading  attached.  Clearly,  this  wos  setting  up 
an  entirely  different  contract,  and  the  amend- 
ment, If  allowed,  would  have  operated  to 
change  the  cause  of  action.  Had  this  not 
been  Its  effect,  It  would  In  this  case  have  been 
of  no  advantage  to  plaintiff.  The  trial  Judge 
was  therefore  clearly  rlsht  In  refusing  the 
amendment,  which  proposed  to  introduce  a 


new  cause  of  action,  which  was  barred  by  -tbe 
statute  of  limitations.  If  the  question  of 
the  right  to  make  the  amendment  was  proper- 
ly raised  by  the  assignments  of  error,  we 
would  without  hesitation  affirm  the  action 
of  the  conrt  below. 

As  the  record  stands,  we  sustain  the  motion 
of  cooDBel  for  appellee,  and  onaab  the  appeal. 


BINBHTTIfS  V.  ELY. 
(Saprane  Ooart  <tf  Pennsylvania.    Jan.  2, 

1.  Mastsb  aitd  Sebtant  Q  289*)— Dbath  or 

BbAEKUAN— ETinENCB--gm6TIDICa  FOB  JU- 
BT. 

Where,  in  an  action  for  tbe  death  oi  a 
brakeman,  the  evidence  showed  that  he  was 
killed  in  consequence  of  a  fall  from  a  car,  due 
to  the  loosealng  of  a  grabirou  which  a  proper 
inspection  would  have  shown  to  be  defective, 
the  case  vraa  for  the  jury,  though  it  appeared 
that  he  boarded  the  car  while  it  was  moving. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  1089,  1090,  1092-1182; 
Dec.  Dig.  {  280.»I 

2.  Mabteb  and  Sebvant  2a8*>— INJUKT  n> 

BbAEBMAIT  ~  GONTSIBUTOBT  MXOUeBIfCB— 

Question  fob  Jubt. 

A  brakeman  is  not  guilty  of  contrlbotory 
negligence '  as  a  matter  of  law  in  boarding  a 
moving  train  in  the  manner  usual  among  rail- 
road men. 

[Ed.  Note.— For  other  cases,  see  Master  and 
ServanL  Gent  Dig.  SI  1089,  lOBO,  1082-1182; 
Dec.  Dig.  i  289.*] 

3.  Tbiai.  (S  415*)— Statembnt  of  Oottksel— 
CxntB  OF  Rbbobl 

Refusal  to  withdraw  a  juror  and  continue 
the  case  because  counsel  for  plaintiff  stated 
in  the  Jury's  hearing  that  defendant  had  ad- 
mitted uie  amount  of  decedent's  w>mitiCT  on  a 
former  trial  was  not  error,  where  proof  of 
sndi  earnings  was  subsequoitly  made  and  it 
did  not  a^iear  that  the  veidlet  was  inflaenced 
by  such  itatment 

[Ed.  Note.^For  other  easM,  see  TxiaL  Coit. 
Dig.  %  971;  Dec.  Dig.  fCLB?]  ^ 

Appeal  from  Gonrt  of  Common  Pleas,  Arm- 
strong County. 

Trespass  by  Lulu  Rinehuls  against  Van 
Horn  Ely,  receiver  of  the  Western  Allegheny 
Railroad  ComiMny,  to  recover  damages  for 
death  of  plaintiff's  husband.  From  Judgment 
for  plaintiff,  defendant  appeals.  Afltrmed. 

Argued  before  FELL,  G.  J.,  and  MESTRB- 
ZAT,  POTTER,  BLKIN,  and  M)08CHZI&- 
KER,  JJ. 

H.  A.  Heilman  and  John  H.  Painter,  both 
of  KIttanning,  for  appeUent  O.  E.  Harring- 
ton and  Harry  O.  G(Men,  both  of  KIttanning, 

for  appellee. 

POTTER,  J.  The  opinion  of  this  court 
rendered  In  a  former  appeal  In  this  case  Is 
reported  in  242  Pa.  mi,  89  Atl.  668.  A  Judg- 
ment for  the  plaintiff  was  there  reversed, 
solely  by  reason  of  erroneous  Instructions  to 
the  Jury,  as  to  the  duty  of  defendant  to  fur- 
nish to  its  employes  a  reasonably  safe  place 
In  which  to  work.  We  were  then  of  the  opin- 
ion that  the  case  was  for  the  Jury,  and  that 
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Unding  Instmctioiis  In  favor  <tf  the  defend- 
wat  were  proiierly  refused. 

[1,  t]  Tbe  raoord,  as  n<nr  before  tu,  pre- 
senti' substantially  same  evidence  as  that 
wUcb  mpeared  In  tbe  former  appeal,  and 
sbows  nothing  wbldi  would  have  JuBtl0ed 
binding  Instructions.  In  tbe  second,  tiilrd, 
fourth,  fifth,  and  sixth  asalgnrnaits  of  error 
now  presented,  complaint  Is  made  that  tbe 
trial  ctmrt  erred  in  Instmctlng  the  Jury  on 
the  subject  of  contributory  negligence.  The 
trial  judge  coald  not  have  properly  said,  as 
matter  of  law,  that  It  was  contributory  neg- 
ligence for  a  frtii^t  brafceman  to  board  a 
train  while  it  was  moving.  Hils  ms  express- 
ly held  in  Stewart  v.  Oentral  B.  R.  <^  N.  J., 
235  Fa.  3U,  page  318,  84  AtL  88,  page  40, 
where  our  Brother  Moschzlsker  said: 

"The  plaintiff,  •  •  •  in  *  •  •  mouDt- 
ing  the  train  while  In  motioa,  was  onlj  acting 
in  a  manner  osoal  to  railroad  men  so  employed 
All  of  the  qnestiona  oonceming  the  ollesed  oeg- 
ligence  of  the  defendant  and  the  cootribntor; 
negligence  of  the  plaintifl  were  for  the  jury." 

Ck>un8el  for  appellant  also  contend  here 
thfit  plaintUTs  husband  contributed  to  the 
accident  by  crossing  the  track  and  mounting 
the  car  on  the  right-band,  or  engineer's,  side, 
instead  of  getting  on  at  the  left-hand,  or 
fireman's,  side,  where  he  was,  and  where 
there  was  a  ladder,  which  be  might  have 
climbed  in  safety.  It  appears,  however,  from 
the  evidence  that  three  of  plaintUTs  witness- 
es, McGovem,  Mann,  and  KeLla,  testified  that 
the  engineer's  side  was  the  usual  and  proper 
place  for  tbe  brakeman  to  work,  for  the  rea- 
son that  on  that  side  be  was  able  to  give 
signals  directly  to  the  engineer.  Two  of 
these  witnesses  also  testified  that  it  was  the 
usual  and  customary  practice  among  rail- 
road men  In  the  yards,  while  engaged  in 
switching  cars,  to  hold  onto  the  "grabiron" 
and  ride  with  their  feet  on  the  Journal  box, 
(n  tbe  same  way  In  which  Rlnebuls  was  rid- 
ing when,  as  is  alleged,  tbe  "grabiron"  came 
loose,  and  caused  him  to  fall  from  the  car. 
Under  this  evidence,  the  question  of  plaln- 
tlflTs  contributory  negligence,  -was  for  the 
Jury.  It  appears,  also,  that  evidence  was  of- 
fered which  tended  to  show  that  the  proxi- 
mate cause  of  the  accident  was  the  Insecurity 
of  the  "grabirorn"  rather  than  the  place 
where,  or  the  manner  in  which,  Rlnehuls 
rode. 

The  seventh  assignment  of  error,  which  re- 
lates to  the  admission  of  alleged  incompetent 
evidence,  was  not  pressed  in  the  argument. 

The  eighth  assignment  of  error  la  to  the 
exclusion  of  a  rule  of  the  defendant  company 
whidi  was  offered  In  evidence.  Olie  question 
Intended  to  be  raised  by  this  assignment  is 
not  referred  to  in  tbe  statement  of  questions 
involved,  nor  in  the  argument  of  counsel. 
We  will  not  consider  It  here. 

[3]  In  the  ninth  assignment  of  error,  com- 
plaint is  made  of  the  refusal  of  the  trial 
Judge  to  withdraw  a  juror  and  continue  the 
case,  because  one  of  plaintiff's  counsel  said, 
in  the  hearing  of  the  Juror,  that; 


"The  defendant  had  admitted  In  the  former 
trial  the  eamicgs  of  this  plaintiffs  decedent, 
and  that  be  never  expected  us  to  deny  it  at  tbe 
present  time." 

In  referring  to  this  matter,  In  bis  opinion 
discharging  tbe  rule  tot  a  new  trial,  the 
court  below  said: 

^Whether  this  remark  was  heard  by  the  juiy 
or  not,  we  do  not  know,  but  incltna  to  Iwueve 
that  it  was.  However,  proof  of  tbe  earnings 
of  the  deceased  was  snbseqnently  made,  and  we 
cannot  see  that  the  remark  had  a  tendency  to 
influence  the  jury  In  tbe  slightest." 

We  do  not  feel  tliat  anything  needs  to  be 
added  to  wliat  ttie  trial  judge  said  up<n  this 
point 

In  the  tenth  assignment,  complaint  is  made 
of  a  portion  of  the  diarge  relating  to  the 
question  of  negligence.  With  reference  to 
the  subject,  tbe  trial  judge  instructed  the 
jury,  in  part,  as  follows: 

"Yon  will  determine,  from  a  careful  consid- 
eration of  all  the  evidence  in  the  caaei  whether 
tliis  defendant  railroad  ctnupany  discharged  its 
full  duty  to  make  a  reasonable,  proper,  care- 
ful, and  adequate  inspection  of  this  car,  and 
its  appliances  and  attachments,  before  tbe  ac- 
cident, at  a  proper  time  or  times,  and  at  a 
proper  place  or  places,  by  competent  inspectors, 
or  by  a  competent  inspector,  acting  under  prop^ 
er  rules  ana  instructions.  If  it  did  not,  then 
you  would  be  justified  in  finding  that  It  was 
negligent  in  thu  respect" 

In  this  instructloa  we  see  no  error.  It 
seems  to  be  quite  in  accordance  with  what 
this  court  indicated  as  being  the  law  of  tbe 
case,  when  it  was  here  upon  tbe  former  ap- 
peal. There  was  evidence  that  the  "grab- 
Iron"  became  loose  at  one  end,  when  Rlnebuls 
took  hold  of  it ;  tliat  after  tbe  accident  it  was 
found  hanging  vertically;  that  there  was  a 
hole  In  the  wood  of  the  car,  where  the  bolt 
which  secured  the  "grabiron"  bed  tieen, 
which  showed  more  or  less  signs  of  decay ; 
and  that  this  condition  was  such  as  might 
have  been  discovered  beforehand,  by  the  ex- 
ercise of  reasonable  care  and  diligence  in  in- 
specting the  car.  The  trial  Judge  cannot  be 
justly  charged  with  error  in  his  Instructions 
to  the  jury  upon  this  point 

Counsel  for  appellant  also  suggest  that 
adequate  instructions  were  not  given  with 
respect  to  the  efTect  of  tbe  Carlisle  Tables, 
which  were  offered  In  evidence.  There  is  no 
assignment  of  error  which  raises  any  ques- 
tion either  as  to  the  Carlisle  Tables,  or  as  to 
the  matter  of  damages. 

It  is  argued  that  the  verdict  Is  excessive, 
and  that  the  judgment  should  be  reversed 
for  that  reason.  But  here  again  the  question 
of  an  excessive  verdict  Is  not  included  either 
in  the  statement  of  questions  Involved,  or  in 
the  assignments  of  error.  The  trial  judge 
considered  this  matter  in  bis  opinion  refusing 
a  new  trial,  and  reached  the  conclusion  that 
the  verdict  was  justiQed  by  tbe  evidence. 
We  see  no  convincing  reason  to  differ  with 
him  in  this  respect 

The  charge  of  the  court  was  clear  and  com- 
prehensive, and  fully  set  forth  defendant's 
theory  of  tbe  case.  In  view  of  the  fact  that 
of  the  points  presented  by  counsel  for  de- 
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fendont  sine  of  tbem  were  affirmed  by  the 
trial  Judge,  It  Is  difficult  to  discover  any 
basis  for  the  suggestion  that  the  charge  as 
a  whole  was  Inadequate. 

The  assignments  of  error  are  all  oveiruled, 
and  the  Jadgment  la  affirmed. 


STAHL  V.  PRESS  PUB.  CO. 
(Supreme  Coart  of  Pennsylvimia.  Jan.  2, 1915.) 

1.  Appbal  avd  Kbboe  {§  S82»)— IHVITKD  Eb- 
Boa— RiOHT  TO  Object. 

Where  a  subpcena  duces  tecum  to  compel 
the  appearance  oi  an  officer  of  the  defendant 
company  to  prove  its  publicatioD  of  the  paper 
containing  the  alleged  ubel  was  issued  not  only 
without  objection,  but  at  the  suggestion  of  coun- 
sel for  defen^Dt,  defendant  could  not  complain 
thereof. 

[Ed.  Notfc— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  3591-3610;  I>ec.  Dig.  S 
882.*] 

2.  WITNB8SE8  (fi  16*)— SUBPCEMA  DUCBB  TE- 

ccnc— Issuance— DiscBETiON. 

The  trial  judge  may  on  bis  own  motion 
direct  the  issoance  of  a  aubpcena  duces  tecum, 
where  it  appears  that  such  action  is  necessary 
to  establish  a  material  fact. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  34,  35 ;  Dec.  Dig.  {  16.*1 

3.  Evidence   ({  5»2»)  —  Suitiokhot  —  Evi- 
dence IKTBODUCSD — OPPONENT. 

That  plaintiff  failed  to  prove  the  publica- 
tion of  the  libel  did  not  require  rever»U  of  a 
judgment  in  her  favor,  where  such  proof  was 
found  in  the  testimony  of  defendant's  witnesses. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2429;  Dec  Dig.  S  592.*] 

4.  llbsi.  and  sukdeb  (|  123*)— punitive 
Damages— Question  fob*Jubt. 

Where,  in  an  action  against  a  newspaper 
for  the  publication  of  a  libelous  article,  it  ap- 
peared that  on  the  hearing  of  an  adultery  charge 
before  an  alderman  plaintiff  was  mentioned  In 
connection  with  the  adultery,  and  that  in  pub- 
lishing an  account  of  the  hearing  defendant  er- 
roneously stated  that  plaintiff  was  the  defend- 
ant hi  the  adultery  case,  and  was  held  for  court, 
the  question  whether  punitive  damages  should  be 
awarded  was  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  350-364;  Dec.  Dig.  f 
123.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  for .  libel  by  Bfabel  D.  Stahl 
against  the  Press  Publishing  Comjiany. 
From  a  Judgment  A>r  plalntltT,  defendant  ap- 
peals. Affirmed. 

The  court  at  common  pleas  charged  the  Jury 
as  follows: 

The  plaintiff,  Mabel  D.  Stahl,  has  brought 
suit  against  the  Press  Publishing  Company, 
claiming  that  tt  published  a  libelous  article  in 
relation  to  her  in  an  issue  of  the  Pittsburgh 
Press  of  Sunday,  March  24,  1912.  The  first 
question  for  you  is:  Did  the  Press  Publishing 
Company  publish  Uie  paper  a  part  of  which  has 
been  Introduced  in  evidence  here,  being  the  part 
of  a  paper  which  Mr.  Blair  says  he  got  at  an 
office  down  on  Fifth  avenue  which  he  said  was 
the  office  of  the  Press.  When  a  paper  is  offered 
in  evidence  as  against  a  defendant,  the  defend- 
ant is  entitled  to  have  the  whole  jiaper.  That 
is  the  ordinary  rule  of  evidence.   It  is  &ir  and 


proper.  In  this  case  Mr.  Blair  testified  thmt  bt 
left  behind  him,  he  did  not  take  from  the  coun- 
ter—I  do  not  know  how  he  put  it-HonythlDg  ex- 
cept this  paper,  Exhibit  No.  1 ;  that  there  was 
more  of  that  particular  edition  which  he  did 
not  bring  here.  I  admitted  this  piece  of  paptr 
in  view  of  certain  Other  testimony.  In  view  of 
the  fact  that  there  waa  no  admission  that  this 
particular  paper  was  published,  the  testimuny 
of  Mr.  Blair  is  for  you,  and  it  is  for  you  tu  say 
whether  that  is  true,  because  it  is  not  the  whole 

Saper.  There  was  testimony  that  there  was  a 
le  of  newspapers  in  the  possession  of  the  de- 
fendant. There  had  been  no  notice  to  produ4.-e 
it,  and  a  subpoena  was  given  to  an  officer  to  b« 
served,  but  the  only  person  who  was  ser\'ed  was 
the  assistant  manager  of  circulation,  who  said 
that  he  had  not  the  custody  of  these  papers. 
Now,  if  it  is  true  that  the  defendant  bad  files 
covering  this  period  and  covering  the  issiue  of 
the  paper  of  March  24,  1912,  that  is  a  circum- 
stance for  your  consideration,  and  one  which 
I  took  into  consideration  in  admitting  this  pa- 
per. If  none  of  that  is  true,  you  ahould  not 
render  a  verdict  for  the  iilnintiff,  but  if  it  is 
true,  and  it  was  not  satisfactory  to  the  de- 
fendant to  have  only  a  part  of  the  paper,  and 
it  wanted  the  rest  of  it^  it  could  produce  it.  If 
Mr.  Blair's  statement  is  true,  that  is  sufficient 
evidence  not  only  of  the  publication  of  this 
paper— meaning  the  paper  I  hold  in  my  hand 
here— but  it  is  sufficient  evidence  that  it  was 
published  on  the  24th  of  March,  1912,  as  a 
Sunday  edition.  ■  Was  it  pdblished  by  the  Press 
Publishing  Company?  There  was  some  testi- 
mony on  that  subject.  If  you  fairly  fiod  from 
the  weight  of  the  evidence  that  the  Press  Pub- 
lishing Company  issued  this  papw,  you  then 
proceed  with  the  rest  of  the  case.  If  the  Press 
Publishing  Company  did  not  issue  it  it  is,  of 
course,  your  duty  to  render  a  v^dict  for  the 
defendant  If  you  find  that  the  plaintiff's  claim 
has  been  substantiated  on  that  point,  remember- 
ing that  the  burden  of  proof  is  on  the  plain- 
tiff, then  yon  will  take  up  the  question  of  the 
libel.  It  is  scarcely  necessary  for  me  to  define 
what  a  libel  is.  I  need  only  say  that  a  printed 
article  which  says  that  a  woman,  designating 
her,  was  held  for  court  on  the  charge  of  infidel- 
ity, and  that  she  gave  bond  for  court,  and  that 
there  was  a  hearing  is  a  libel — this  article  is  a 
libel,  and  it  is  a  libel  which  needs  no  testimony 
of  special  damages.  It  is  admitted  here  that 
she  was  not  held  for  court;  it  is  admitted  that 
there  was  no  charge  made  against  her  in  the 
shape  of  an  information  or  anything  of  that 
kind;  that  it  was  against  some  one  else:  and 
it  is  admitted  here  that  she  was  not  guilty  of 
adultery.  That  has  been  stated  over  and  over 
in  the  argument  of  counsel  to  yon.  So  that  you 
have  on  the  face  of  it  an  article  here  which  is 
a  libel ;  and  a  libel  entitles  the  person  libeled 
tn  damaKes  unless  there  is  a  defense.  One  de- 
fense is  the  truth.  That  is  what  is  called  jus- 
tification. The  defendant  filed  a  plea  of  not 
guilty  and  justification.  Under  the  plea  of  not 
guilty  it  was  competent  to  show,  if  iKtssible,  that 
that  is  what  is  called  a  priWteged  publicatioa. 
Certain  things  can  be  pubushed.  My  conduct  as 
a  judge  can  be  published;  that  is  a  privileged 
publication.  The  conduct  of  the  jut?  in  the  box 
and  io  the  case,  what  is  done,  even  if  that  would 
cast  discredit  on  the  Jury,  if  it  is  the  truth,  is 
privileged.  There  is  nothing  of  that  kind  here. 
This  was  not  a  case  in  the  alderman's  office 
against  Mrs.  Stahl,  so  there  is  no  qucstiw  of 
privileges.  It  would  not  be  necessary  to  refer 
to  this  if  it  had  not  been  argued  qoite  at  Ici^ith 
by  counsel.  Neither  is  the  defense  of  justifica- 
tion made  oat  because  it  is  beyond  any  ques- 
tion not  true  that  she  was  charged  and  held 
for  court,  or  that  these  things  transpired  that 
are  stated  here  in  any  case  against  her.  In 
other  words,  gentlemen,  it  is  not  wottik  wUle 
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to  go  into  any  dissertation  upon  the  law.  Tbe 
way  in  which  this  case  stands  it  is  a  libel  enti- 
tling the  plaintiff  to  damages,  if  yon  think  she 
has  been  damaged — if  yon  find  from  the  evidence 
here  that  she  has  been  damaged.  Because  the 
defenses  are  such  as  in  law  do  not  take  away 
the  liability  of  tiie  defendant,  assuming  that  yon 
find  that  this  is  the  issue  of  the  Press  of  Sun- 
iay,  March  24.  1912.  and  that  the  Press  Pub- 
lishing Company  published  it.  For  an  injury 
to  one's  reputation  the  rule  is  compensation ; 
that  is.  such  reasonable  amount  as  the  jury 
would  find  would  fairly  compensate  the  plain- 
tiff for  the  injury  to  reputation  and  to  feelings. 
In  such  a  case  it  is  proper  to  consider  who  the 
person  is;  what  her  situation  in  life  is.  Tou 
should  consider  her  appearance  and  manner  in 
arriving  at  what  she  is.  Remember  that,  so 
far  as  I  have  gone,  it  is  not  a  question  of  puu- 
ishment ; ,  it  is  a  question  of  compensation. 
But  there  is  in  this  case  testimony  as  to  the 
way  in  which  this  thing  happened,  and  that 
b  to  be  considered  in  what  we  call  mitigation 
of  damages.  If  this  story  was  made  out  of 
the  "whole  doth,"  and  there  was  absolutely  no 
truth  in  it,  no  reason  for  it,  no  excuse  for  it,- 
it  would  be  a  much  worse  case  than  where  there 
is  some  reason  for  It.  We  permitted  testimony 
here  as  to  what  did  transpire  at  the  office  of 
Alderman  Fugassi:  That  there  was  a  case  there 
in  which  a  charge  was  made  against  Smith, 
and  that  that  charge  was  that  he  had  commit- 
ted adultery  with  Mrs.  Stahl,  as  to  what  the 
reporter  did,  and  various  thjngs  of  that  kind. 
That  was  not  a  defense  to  the  libel  itself.  It 
does  not  take  away  the  liability  of  the  defend- 
ant if  the  defendant  is  liable,  but  it  comes  in 
on  the  question  of  damages ;  particularly  alao 
on  the  question  of  whether  there  is  any  puni- 
tive damages,  and,  if  so,  bow  much.  I  have 
told  you  that  this  was  a  libel  entitling  the 
plaintiEF,  in  the  absence  of  a  legal,  valid  de- 
fense, to  damages ;  because,  when  an  article 
makes  a  charge  such  as  this,  and  it  is  not  true, 
the  law  implies  malice.  If  there  is  actual  mal- 
ice, tbe  jury  may  in  special  cases,  in  addition 
to  compensation,  give  what  is  called  punitive 
damages;  that  is,  damages  to  puuish  a  de- 
fendant for  conduct  which  the  jury  would  find 
was  reckless  and  outrageous ;  that  it  had  gone 
so  far  beyond  tbe  bounds  of  legal  right  that  it 
should  be  punished,  not  only  as  a  warning  to 
the  defendant,  but  as  a  warning  to  others.  To 
determine  whether  there  was  actual  malice,  you 
take  the  situation  here  that  the  defeudant  and 
the  defendant's  reporter  and  city  editor  have 
stated— and  I  assume  that  there  cannot  be  much 
question  about  that— that  they  did  not  know 
uis  woman.  It  would  appear  that  they  had  no 
particular  spite  against  her,  but  the  manner  in 
which  an  article  is  written  and  appears  is  evi- 
dence for  the  jury  as  to  whether  there  is  mal- 
ice; that  Is,  more  than  a  reckless  disregard  of 
the  rights  of  the  plaintiff,  which  is  legal  malice, 
but  a  special  holding  her  out  to  comtempt  and 
ridicule— tbe  style  in  which  it  is  done.  Now, 
I  do  not  mean  by  that  the  mere  fact  that  there 
are  headlines,  the  mere  fact  that  it  is  "dressed 
up,"  and  perhaps,  that  we  would  say  that  we 
do  not  approve  of  that  kind  of  writing.  That 
is  not  it.  But  if  it  bas  gone  outside  of  tbe 
information  which  was  obtained  from  the  mag- 
istrate's office  and  publisbed  thiugs  which  do  not 
ba^-e  a  direct  bearing  upon  that — and  I  am 
referring  specially  to  this  interview  with  Mr. 
Price,  and  to  the  way  in  which  some  of  these 
questions  were  asked— I  am  not  saying  that 
they  eiiow  actual  malice,  nor  am  I  saying  that 
they  justify  punitive  damages,  but  I  am  calling 
your  atteution  to  them  simply  because  that  is 
part  of  the  article  and  are  some  of  the  things 
which  you  may  give  attention  to  in  disposing 
of  that  matter.  If  you  find  this  is  a  proper 
case  for  punitive  damages,  you  may  add  to  com- 
pensation such  amount  aa  jaa  tmak  ia  proper. 


within  reaaonable  bounds,  of  course.  Upon  that 
question  of  damages,  tnis  article  refers  to 
walks  taken  by  Mrs.  Stahl  with  W.  L.  Smith. 
There  is  a  good  deal  about  that,  and  you  will 
remember  that  she  was  asked  if  she  (Ud  go  with 
bim  at  a  certain  time,  and  she  said,  "No."  But 
I  may  be  wrong  In  this,  ai^  ■imply  call  your 
attention  to  it.  My  impression  Is  that  she  did 
not  deny  that  she  bad  been  with  Mr.  Smith— 
1  do  not  mean  in  any  improper  way— but  she 
spoke  of  how  she  became  acquainted  with  him, 
and  then  that  she  had  been  with  him.  X  do 
not  remember  that  she  made  a  positive  denial 
of  being  with  him  on  the  Verona  car  line.  Fur- 
ther, there  was  testimony  introduced  on  the 
part  of  the  defendant  of  ber  being  out  there. 
Mr.  Coble  testified  that  he  had  seen  her  in'the 
woods  witb  Smith.  You  bare  also  tbe  testimony 
of  Mr.  and  Mrs.  Haywood  that  she  had  admitted 
having  been  with  Mr.  Smith  at  various  places, 
and  the  plaintiff  did  not  go  on  the  stand  to 
rebut  that.  When  you  are  coiuldering  tbe 
damage  to  a  person  charged  witb  things  that 
are  not  true,  if  that  person  is  absolutely  In* 
nocent  of  anything  that  is  suggested,  the  dam- 
age woold  be  a  great  deal  more  than  if  there 
is  some  ground  for  it.  And  you  are  to  consid- 
er tbe  putintiErs  own  conduct,  if  you  find  that 
she  was  doing  Uiose  things,  in  your  estimate  of 
what  would  be  fair  compensation  to  her  as  well 
as  in  your  estimate  of  what  would  he  tbe  amount 
that  you  would  give  as  punitive  damages,  if  you 
give  such.  The  plalntiflf  has  asked  me  to  charge 
you  on  several  things,  and  I  do  not  know  wheth- 
er Mr.  Thomson  now  wishes  me  to  affirm  them, 
because  I  have  practically  dispo-sed  of  the  ques- 
tion of  privilege  and  some  other  matters. 

Verdict  for  plaintiff  for  *2,100,  and  judg- 
ment tbereon. 

Argued  before  BROWN.  POTTBR,  ELEIN, 
and  MOSOHZISKER,  JJ. 

George  J.  <Campbell  and  Walter  S.  Lobin- 
gler,  both  of  Pittsburgh,  for  appelant  Robert 
E.  Anderson  and  Tliomsou  &  Thomson,  all  of 
PittsbuTsb,  for  appellee. 

PER  CURIAM.  [1,  2]  The  first  of  tbe  four 
questions  In  tbe  statement  of  those  involved 
In  this  appeal  relates  to  tbe  action  of  the  trial 
Judge  In  directing,  of  bis  own  motion,  that  a 
8ubp<BDa  duces  tecum  be  Issued  to  compel 
tbe  appearance  of  an  officer  of  tbe  defendant 
company  for  the  purpose  of  proving  Its  pub- 
lication of  tbe  paper  containing  tbe  alleged 
libel.  Tills  action  of  tbe  court  was  taken  not 
only  without  objectlrai  from  connEel  for  de- 
fendant, bnt  really  at  their  snggestion,  al^ 
appears  by  the  record,  and  we  cannot,  there- 
fore, now  bear  them  In  complaint  of  it  With- 
out regard  to  thelz  aogniescence  in  it,  the 
learned  trial  Judge  committed  no  error  and 
was  guilty  of  no  Impropriety  in  directing 
tbe  subpcena  to  issue,  if  he  felt  it  was  nec- 
essary for  the  establiahment  of  a  matelal 
fact  in  the  case.  The  strictures  upon  him 
appearing  in  appellant'a  paper  book  are  re- 
grettable. 

[3, 4]  As  to  th«  aeoond  and  third  questions, 
It  U  sufAcient  to  say  that.  If  the  plaintiff  fail- 
ed to  proTe  the  publication  of  the  libel,  such 
proof  was  found  In  the  testimony  of  the  wit- 
nesses called  by  the  defendant,  ^e  answ^ 
to  the  fourth  question  is  that  we  find  nothing 
in  the  rulings  of  the  court  or  In  the  dbarge 
which  calls  for  a  reversal  on  the  ground  that 
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the  Jury  were  permitted  to  and  did  fix  an 
improper  measure  of  damages. 

AssUEninents  ot  error  overruled,  and  Judg- 
ment affirmed. 


BURGESS,  etc,  BOROUGH  OF  RBYNOLDS- 
YILLH  T.  BEYNOLDSVILLB  WA- 
TER CO. 

(Supreme  Court  of  Pennaylvanla.  Jan.  2,  1915.) 

1.  Watkbs  and  Wateb  Ooubseb  <S  182*)— 
Wateb  Companies— AcQUismoH  bt  Munic- 
ipality— Statutes. 

Act  May  81,  1907  (P.  U  8S5),  proriding  a 
method  of  determining  the  price  whicb  a  munic- 
ipality may  pay  for  a  water  company's  plant^ 
not  being  mconsistent  with  Act  April  29,  1874 
(P.  L.  &S)  i  34,  cl.  7,  providing  a  procedure  by 
which  a  municipality  may  compel  a  cooveyance 
to  itself  of  a  privately  owned  water  plant  with- 
in its  boundaries,  does  not  repeal  the  earlier 
statute. 

[Ed.  Note.— For  otber  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  2ffli  Dec  Dig.  § 
182.*] 

2.  Mandamus  (J  12&*)  —  Qbounds  —  Inspec- 
tion OF  Books— Plant  or  Watkb  Compant 
—Acquisition  by  Municipalitt. 

Mandamus  will  issue  at  the  instance  of  a 
municipality  which  has  elected  .to  take  over  a 
water  company's  plant  under  Act  April  29, 1874 
(P.  L.  73),  to  compel  the  company  to  allow  ac- 
cess to  its  books  and  papers  that  information 
may  lie  secured  as  to  the  value  of  the  plant 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  5  264;  Dec.  Dig.  i  129.*] 

3.  Watebs  and  Wateb  Coubsbs  (|  188*)  — 
Plant  or  Wateb  Compant  —  Acquisition 
Bt  Municipalitt— Opebation  or  Statute. 

Act  July  26,  1913  (P.  L.  1386)  art  8,  re- 
quiring the  approval  of  the  Public  Service  Com- 
mission to  a  municipality's  acquisition  of  a  wa- 
ter company's  plant,  does  not  effect  a  mere 
change  of  procedure,  bat  qualifies  the  former 
rights  of  municipalities  to  take  over  the  proper- 
ty of  water  companies  wiUtin  their  limits,  and 
hence,  in  the  absence  of  an  express  provision,  is 
not  retroactive,  so  as  to  require  the  approval 
of  the  Commission  to  proceedings  pending  when 
the  act  became  effective. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  U  277,  278;  Dec 
Dig.  I  183.*] 

Appeal  from  Court  of  Common  Fleas,  Jef- 
ferson Coonty. 

Bfandamns  by  the  Burgess  and  Town  Conn- 
cil  of  the  Borough  of  Reynoldsville  against 
the  ReynoldsTlIle  Water  Company  and  oth- 
ers. From  decree  awarding  mandamus,  re- 
spondents appeal.  Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
EE£IN.  STEWART,  and  MOSOHZISKER, 
JJ. 

H.  H.  Mercer,  of  Hechanlcsburg,  and  G. 
M.  McDonald,  ot  Reynoldsville,  for  appellant. 
Raymond  E.  Brown  and  W.  N.  Conrad,  both 
of  BrookviUe.  Smifh  M.  McCreight,  of  Reyn- 
oldsville, and  Arthur  B.  Stewart,  of  Brook- 
vUle,  for  appellee. 

STEWART,  J.  Tbe  appellant  Is  a  pubUc 
service  corporation,  incorporated  and  organ- 
ized in  1888  under  the  provisions  of  the  act 


of  April  29,  1874  (P.  L.  73).  for  ttie  pnipoae 
of  supplying  the  borongh  of  Beynoldsrllle 
and  Its  inbabltants  with  water.  The  com- 
pany having  exercised  tbe  privily  confer- 
red by  its  charter  for  more  than  20  yeaxa, 
the  borou^  of  Reynoldsville,  by  resolution 
of  the  proper  authorities  passed  May  6,  1913, 
signified  a  desire  to  become  the  owner  of  the 
waterworks  erected  and  <^rated  by  the  wa- 
ter company,  in  accordance  with  the  provi- 
sions of  the  seventh  clause  of  section  34  of 
the  said  act  of  1874.  Notice  of  the  adoption 
of  this  resolution  was  duly  served  on  the  wa- 
ter company,  accompanied  with  the  request 
for  permission  to  examine  the  books  and 
records  of  the  company  in  order  to  ascertain 
the  cost  of  erecting  and  matotalnlng  tbe  com- 
pany's plant  Permission  having  been  refus- 
ed, an  application  to  the  court  of  common 
pleas  by  the  borough  for  a  writ  of  manda- 
mus was  BO  proceeded  with  that  Judgment 
was  entered  for  the  petitioner,  and  a  writ 
accordint^  Issued,  commanding  tbe  water 
company  *^  give  the  borough,  its  officers  and 
agents,  access  to  its  boc^  and  papers  show- 
ing as  fully  and  completely  as  the  defendant 
has  in  Its  possession,  and  nnder  its  control, 
the  data  of  cost  of  erecting  and  maintaining 
its  water  plant,  and  the  dates  and  amonnts 
of  dividends  by  it  theretofore  declared;  and 
also,  if  desired,  permission  to  make  a  final 
examination  of  the  plant  and  property.**  The 
appeal  is  from  the  Judgment  on  which  tbe 
mandamus  order  was  based. 

[1,2]  The  principal  question  raised  is 
wbether  the  seventh  clause  of  section  34  of 
the  act  of  April  29,  1974  (P.  U  9S),  tmder 
which  the  proceeding  was  begun,  Is  not  re- 
pealed by  the  act  of  May  81, 1907  (P.  L.'  355). 
If  the  later  repeals  tbe  earlier  act,  tbe  pres- 
ent proceeding,  of  course,  must  faU,  and  the 
Judgment  be  rerersed.  Our  reasons  for  hold- 
ing that  both  are  opeiatlTe  may  be  briefly 
stated.  The  repealing  clause  in  ttie  act  o2 
May  SI,  1907  (P.  L.  365),  Invalidates  only 
such  prior  acts  as  are  inoonristent  with  Its 
provisions.  It  contains  no  express  repeal  oS. 
the  earlier  act  of  April  29,  1ST4  (P.  L.  78) ; 
and  therefore  the  latter  remains  in  force, 
except  as  it  so  conflicts  with  the  earlier  that 
both  may  not  operate,  Both  have  to  do  with 
the  acquisition  by  tbo  nmnldlpalily  of  water- 
works owned  and  operated  by  private  Intu^ 
ests.  A  very  marked  distinction  betwem  ttie 
two  is  that  one  (the  earllei)  provides  for 
an  adverse  aoquisition  by  the  mnnldpality, 
upon  fixed  terms  to  which  the  water  company 
must  submit  The  seventh  (danae  ot  section 
34  of  the  act  recites: 

"It  shall  be  lawful  at  any  time  after  twenty 
years  from  the  lutrodnctton  of  water  or  gas,  as 
the  case  may  be,  into  place  as  aforesaid,  for 
the  town,  borough,  city  or  district  into  whid 
the  said  company  shall  be  located,  to  become  tbe 
owner  of  said  works,  and  the  property  at  tin 
said  company,  by  paying  therefor  the  net  coat  oi 
erecting  and  muntaining  tbe  same,  with  intereat 
thereon,  at  the  rate  of  10  per  centum  per  aa- 
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num,  dedoctiiix  fmm  aaSd  Interact  all  diTidesds 
tbentofore  dedarad.'* 

It  waa  thus  made  a  condition  of  tbe  dlmiv 
ter  of  audi  companies— eridentiy  In  yUsw  of 
the  £act  that  tbe  exdualve  privilege  given 
Qiein,  nnder  the  terms  of  the  act,  might  be- 
come oppreaalTe  to  the  mnnldpallty— that, 
after  20  years*  enjoyment  of  the  frandilae 
^Ten,  they  would  up<Hi  donand  of  the  mu- 
nicipality, and  payment  of  the  prescribed 
considerati<m,  transfer  their  entire  property 
to  the  latter.  The  act  was  compulsory.  The 
later  act  of  May  31,  1907  (P.  L.  355),  confers 
no  right  to  acquire  adversely  the  property 
of  water  companies,  but  simply  provides  a 
method  of  ascertaining  the  price  to  be  paid 
In  cases  where  one  party  le  willing  to  buy 
and  the  other  to  sell.  The  act  provides  that 
in  such  case  the  court  of  common  pleas  shall 
appoint  three  disinterested  civil  engineers  to 
value  or  appraise  the  plant  or  system  and  the 
property  nsed  in  connection  therewith  and 
necessary  for  Its  purposes;  the  report  of 
said  appraisers  to  be  final  unless  appealed 
from.  It  farther  provides  that,  when  the  val- 
uation shall  have  been  finally  determined,  the 
corporation  shall,  within  10  days  after  such 
determination  and  request  of  the  municipal- 
ity, file  in  the  court  its  consent  and  electiim 
to  sell  and  convey  its  plant,  eyst^,  and  prop- 
erty to  tbe  mnnlcipallty  at  the  valuation  de- 
termhsed  upon,  and  that,  upon  d^ult  so  to 
do,  "snch  corporation  shall  cease  to  have  any 
exclusive  privilege  of  supplying  said  munici- 
pality, or  tb»  ddzoiB  thereof;  with  water, 
and  said  municlpaUty  may  Install  or  cauae 
to  be  Installed  such  plant  or  system  aa  tlie 
authorities  may  deem  necessary."  BCanlfest- 
ly  the  procedure  here  prescribed  leavee  it 
optional  with  the  water  company  to  accept 
or  decline.  Tiw,  if  It  happen  to  be  a  water 
company  exercising  an  exclusive  privilege, 
the  act  proTtdes  that  the  aduslve  privilege 
shall  be  forfeited  In  case  of  refusal  to  convey, 
but  this  makes  it  none  the  less  optional  with 
the  water  company.  It  simply  imposes  addi- 
tional terms,  and  tiiat,  too,  In  the  exercise  of 
a  more  than  doubtful  authority,  if  the  ex- 
clusive privilege  be  a  chartered  right 

If  we  have  rightly  distinguished  between 
the  legislative  purpose  in  the  one  act  and  In 
the  other.  It  may  be  somewhat  difilcult  to 
explain  the  wisdom  of  or  necessity  for  the 
later  act ;  Imt  that  is  not  for  us.  It  is  suffi- 
cient to  know  that  the  two  acta  may  subsist 
together;  the  one  providing  a  procedure  by 
which  the  municipality  may  enforce  a  convey- 
ance to  itself  of  a  privately  owned  water 
plant  within  its  boundaries,  the  other,  a  pro- 
cedure by  which  a  just  and  equltaUe  consid- 
eration may  be  reached  when  one  party  la 
willing  to  buy  and  the  other  to  aeil.  This 
being  so,  nothing  short  of  an  express  repeal 
of  the  earlier  act  would  invalidate  it  Our 
conclusion  is  that  the  present  proceeding  was 
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properly  brought  under  the  act  of  April  29, 
1874  (P.  L.  78). 

[S]  Another  objection  urged  by  the  appd- 
lant  is  that  the  proceeding  to  take  over  the 
property  of  the  water  company  was  without 
the  approval  of  the  Public  Service  Commission 
first  had  and  obtained,  aa  required  by  arti- 
de  3  of  the  act  of  July  26,  1918  (P.  L.  1886). 
In  answer  to  this  it  is  only  necessary  to  say 
that  by  the  express  terms  of  tliis  act  it  did 
not  tate  dfect  untU  the  Ist  <tf  January,  1914. 
At  Oiat  date  the  presoit  proceeding  was 
pending ;  it  having  been  instltDted  on  th^  law 
side  of  tbe  court  September  8,  1818.  It  is  a 
mistake  to  suppose  that  the  act  merdy  ef- 
fected a  diange  In  procednre,  and  was  there- 
fore retroacUTO.  It  <^rated  directly  upon 
the  rights  of  a  munldpality  qualifying  its 
right  to  acquire  at  its  own  pleasure  tiie  prop- 
erty of  a  water  company  within  its  llmita, 
and  therefore  it  can  only  be  aUowed  retroac- 
tive effect,  as  such  a  result  is  expressly  de- 
clared in  the  act  Itself.  Kille  v.  Iron  Works, 
134  Pa.  225,  19  Atl.  647. 

For  tbe  reasons  stated,  the  judgment  is  af- 
firmed. 


HARE  V.  0*BRIBN  et  aL 
(Supreme  Court  of  PeDnsylvania.   Jan.  2, 1015.) 
JUDGUKNT  (I  190»)  —  EJKCTMENT  —  TITLE  — 

Trust  —  Ii.vii>encs  —  Judgment  Non  Ob- 
stante Veredicto. 

Where  plaintiCF  In  ejectment  claimed  ai 
bolder  of  the  record  title  acquired  at  a  sheriff's 
sale,  and  defendaots  claimed  through  a  de- 
ceased wife  of  the  execution  defendant  alleging 
that  be  became  trustee  of  the  property  for  her 
through  purchase  with  her  money,  but  failed  to 
show  that  it  was  bought  by  the  wife  or  for  her 
account  or  under  any  agreement  that  it  was  to 
be  deeded  to  her,  judgment  was  oroperly  entered 
for  plaintiff  non  obstante  veredicto. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  867-875 ;  Dec.  Dig.  |  199.*I 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Ejectment  by  Wellington  R.  Hare,  adminis- 
trator de  bonis  non  of  the  estate  of  Patrick 
O'Brien,  deceased,  against  Robert  P.  O'Brien 
and  others.  From  judgment  for  plaintiff  non 
obstante  veredicto,  defendants  appeal.  Af- 
firmed. 

Argued  before  MBSTREZAT,  POTTER, 
ELKIN,  STEWART,  and  MOSCHZISEER, 
JJ. 

R.  L.  Ralston  and  R.  A.  McCullongh,  both 
of  Klttannlnft  for  appellants.  H.  L.  Golden 
and  Hany  0.  Oolden,  both  of  Kittannlng,  for 
appellee. 

MOSCHZISKER,  J.  The  defendants  se- 
cured a  verdict  in  an  action  of  ejectment 
The  court  below  entered  Judgmoit  non  ob- 
stante veredicto  in  favor  of  tbe  plalntUEs. 
Hence  this  appeal. 

The  plaintiffs  claimed  as  purchasers  at  a 
sberifTs  sale  on  a  judgment  held  by  them 
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against  the  defendant  Robert  P.  O'Brien. 
Thla  defendant  and  his  present  wife,  Etta 
O'Brien,  disclaimed,  while  the  other  defend- 
ants asserted  title  to  the  property  in  ques- 
tion as  heirs  of  their  mother,  Alice  J. 
O'Brien,  deceased,  alleging  that  title  was  not, 
and  never  had  been,  vested  In  the  plaintiffs, 
for  the  reason  that  Robert  P.  O'Brien  did  not 
own  or  have  title  to  the  land,  either  at  the 
date  of  the  entry  of  the  judgment  against 
him.  In  1910,  or  at  the  time  of  the  sheriff's 
sale,  In  1912 ;  that  on  December.  1,  1903,  he 
deeded  the  property  In  Qaestlon  to  his  former 
wife,  Alice  J.  O'Brien;  and  that  upon  her 
death,  on  August  19,  1909.  Intestate,  It  de- 
scended to  her  children.  Since  the  consid- 
eration named  in  the  deed  was  but  one  dol- 
lar, the  defendants  amended  their  abstract  of 
title  by  adding: 

"Proof  to  be  offered  that  the  consideratloD  for 
the  deed  of  Robert  P.  O'Brien  to  Alice  J. 
O'Brien,  dated  December  1,  1903,  oonaista  of  the 
following:  Puyment  of  the  purchase  money  for 
said  lot  by  Alice  J.  O'Brien  at  the  time  the  lot 
was  originally  punihased  from  Mrs.  Kate  Low- 
ther"  (Mrs.  Lowther  being  the  common  source  of 
tide). 

The  pleadings  raised  but  one  Issue,  name- 
ly, was  Alice  J.  O'Brien  the  owner  of  the 
property  notwithstanding  the  fact  that  title 
had  been  taken  In  the  name  of  her  husband? 
The  plaintiffs  proved  their  title  as  pleaded 
by  documentary  evidence,  and  the  defend- 
ants, after  putting  In  like  evidence,  offered 
Robert  P.  O'Brien  as  a  witness,  who,  upon 
the  relevant  Issue  raised  by  the  pleadings, 
went  no  further  than  to  testify  that,  at  the 
time  of  the  purchase  of  the  property,  the 
original  consideration  of  $1,850  was  paid,  $1,- 
060  In  cash  by  "the  money  of  my  wife,"  and 
the  balance  In  two  promissory  notes  given 
by  hlra,  running  for  one  and  'two  years,  re- 
spectively, and  that  when  these  notes  be- 
came due  they  were  paid  by  "the  money  of 
Mrs,  O'Brien."  At  most,  Robert  P.  O'Brien's 
testimony  simply  shoved  that  his  wife's  mon- 
ey went  into  the  purchase.  He  did  not  say 
that  the  property  was  bought  by  her,  or  for 
her  account,  or  under  an  agreement  or  un- 
derstanding that  the  deed  was  to  be  made  to 
her;  on  the  contrary,  so  far  as  he  showed, 
the  money  may  have  been  furnished  by  her  to 
him,  as  a  loan,  or  even  as  a  gift  Taking  in- 
to consideration  that  at  the  time  of  the  con- 
veyance to  Mrs.  O'Brien,  her  husband  was  In- 
debted to  the'  plaintiffs,  that  from  the  date 
of  the  conveyance  by  Mrs.  Lowther  to  him, 
in  ISSS,  to  1903,  the  title  stood  In  his  name, 
that  the  transfer  to  his  wife  did  not  take 
place  until  after  the  death  of  his  father.  In 
November,  1903,  when  the  debt  to  the  plain- 
tiffs accrued,  and  that  the  deed  from  Robert 
P.  O'Brien  to  Alice  J.  O'Brien,  being  a  con- 
veyance directly  from  husband  to  wife,  was 
void  at  law  and  only  good  In  equity,  we  can- 
not say  the  court  below  erred  In  holding  that 
the  burden  was  upon  the  defendants  to  "es- 
tablish by  sufflcient  and  comiietent  testimony 
the  fact  that  this  property  was,  when  orig- 


inally purchased  from  Mrs.  Eate  Lowther, 
the  property  of  Mrs.  Alice  J.  O'Brien,"  or  in 
ruling  as  a  matter  of  law  that  the  testimony 
offered  was  Insufficient  to  that  end. 

The  statute  (Act  May  8,  1901  [P.  L.  142D 
provides  that  in  all  actions  df  ejectment  "the 
plaintiff  shall  file  a  declaration  •  •  • 
with  an  abstract  of  the  title  under  which  he 
claims.  •  •  •  The  defendant  shall  file  an 
answer  in  the  nature  of  a  special  plea 
*  •  *  with  an  abstract  of  the  title  by 
which  he  claims,  •  •  •  nor  shall  any  evi- 
dence be  received  on  the  trial  •  •  •  of 
any  matter  not  appearing  in  the  pleadings." 
And  we  do  not  see  that  the  learned  couri  he- 
low  erred  by  confining  its  attention  In  deter- 
mining the  present  case  to  the  proofs  rele- 
vant to  the  issues  raised  by  the  pleadings  and 
abstracts  of  title.  We  have  examined  all  the 
evidence  offered,  however,  and  feel  that  the 
determination  reached  accords  with  the  taw 
and  Justice  of  the  cause.  While  none  of  the 
authorities  cited  to  us  rules  the  fticta  at  bar, 
the  opinions  In  the  following  cases  contain 
matter  more  or  less  Illustrative  of  the  prin- 
ciples involved:  Stlekney  v.  Borman,  2  Pa. 
67;  Coates  v.  Gerlach,  44  Pa.  43;  Alexander 
V.  Shalala.  228  Pa.  297,  77  Ati.  554,  31  L.  R. 
A.  (N.  S.)  844,  189  Am.  St.  Rep.  1004,  20  Ann. 
Gas.  1330;  Crawford  v.  Thompson,  142  Pa. 
551,  21  Atl.  994;  Byers  v,  Femer,  216  Pa. 
233,  65  Atl.  620;  Comman's  Est,  197  Pa.  125, 
46  Atl.  940;  Gllchriflt  T.  Brown,  165  Pa.  275, 
30  Atl.  839 ;  Bowen  Hanpt,  192  Pa.  406, 
43  Aa  963. 

The  assignment  of  error  is  OTwraled,  and 
the  Judgment  Is  ofilrmed. 


MEMORANDUM  DECISIONS 


MERCHANTS'  UNION  TRUST  CO.  et  al. 
V.  NEW  PHILADELPHIA  GRAPHITE  CO. 
et  bI.  (Supreme  Court  of  Delaware.  June  16, 
1914.)  Appeal  from  Ciiancery  Court,  New 
Cnstle  County.  Suit  by  the  Merchants*  Union 
Trust  Company,  successor  to  the  Union  Trust 
Compaoy,  and  others,  against  the  New  Pbila- 
delpliia  Graphite  Company  and  others.  From  a 
decree  of  the  Court  of  Chancery  (87  Atl.  1022), 
denying  leave  to  file  an  amended  bill,  complain- 
ants appeal.  Affirmed.  Argued  before  BOYCE, 
CONRAD,  and  RICE,  JJ.  Edmand  Bayly 
Seymour,  of  Philadelphia,  Pa.,  and  John  F. 
Neary,  of  Wilmington,  for  appellants.  Horace 
Greely  Eastbum,  of  Wilmington,  for  respond- 
ents. 

RICE,  J.  (delivering  the  opinion  of  the  court). 
An  appeal  taken  by  the  complainants  below 
from  the  decree  of  the  Chief  Justice  acting  aa 
Chancellor.  The  appellants  claim  that  the  court 
below  erred  in  sustaining  the  demurrer  to  the 
original  bill  filed,  and  in  not  permitting  the 
complainants  to  file  an  amended  bill,  and  in  en- 
terine  a  decree  dismissing  the  biil^  filed.  Full 
statements  of  the  case  and  the  claims  and  con- 
teutions  of  the  respective  parties  were  made  by 
the  Chief  Justice  in  his  opinions  and  we  win 
now  not  attempt  a  restatement.  After  carefully 
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considering  the  first  asatenment  of  error,  we  are 
(rf  the  opimoD,  as  found  bj  the  court  below,  that 
there  wi^  no  privity  of  cootraet  or  estate 
shown  to  exist  between  the  complaloanta  and 
tb'e  reapondents,  for  the  reason  that  the  com- 

filainant  Trust  Company  had  no  title  to  the 
and,  and  held  no  estate  under  it  until  it  had 
taken  title  by  sale  and  entry.  In  Mclntyre  v. 
Velte.  153  Pa.  850.  25  Atl.  739,  it  was  held 
that  e  "mortgage  is  but  a  security  for  the  pay* 
ment  of  money  with  a  ri^t  of  lien  upon  the 
mortgaged  premises  to  enforce  payment.  It  ia 
not  Btamped  with  the  character  of  real  estate, 
bat  is  a  bare  Incumbrance  or  charge."  The 
court  ver^  properly  held  that  the  complainants 
have  not,  in  and  by  their  bill  of  complaint,  made 
or  stated  sncb  a  case  as  entitles  them  or  any  of 
them,  in  a  court  of  equity,  to  the  discovery, 
payment  or  relief  prayed  for.  There  was,  there- 
fore, no  error  in  sustaining  the  demurrer.  With 
respect  to  the  second  and  third  assignments  of 
error,  we  are  of  the  opinion,  after  a  careful  ex- 
amination of  the  proiMsed  amended  bill  that  It 
does  not  show  such  privity  of  contract  or  estate 
betwe«i  the  parties  as  will  sustain  the  com- 
plainants* suit  Such  privity  is  a  matter  of 
substance  and  vital  to  the  claim  of  the  com- 
plainants. The  application  to  amend  the  orig- 
inal bill  under  the  circumstances  was  properly 
refused.  The  court  did  not,  therefore,  err  in 
denying' leave  to  file  the  proposed  amendment, 
or  in  dismissing  the  bill.  The  decree  of  the  court 
below  is  affirmed  upon  the  opinions  announced 
by  the  Chief  Justice. 


NINTH  ST.  RT.  CO.  t.  WILMINGTON 
MONTHLY  HEBTING  OF  ORTHODOX 
FRIENDS.  (Supreme  Court  of  Delaware.  Oct 
20,  1914.)  Appeal  from  Chancery  Court,  New 
Castle  County.  Bill  for  specific  performance  by 
the  Wilmington  Monthly  Meeting  of  Orthodox 
Friends  against  the  Ninth  Street  Railway  Com- 
pany. From  a  decree  for  complainant^  entered 
after  dedsion  by  the  Chancellor  (91  AtL  542), 
defendant  appeals.  Affirmed.  Argued  before 
PENNEWILL,  C.  J.,  and  BOYCE,  CONRAD, 
and  RICB.  JJ.  Christopher  L.  Ward  and  Rob- 
ert H.  UicnardSj,  both  of  Wilmington,  for  appel- 
lant. WUllam  8.  HiUes,  of  Wilmington,  for  ap- 
pellee. 

PENNEWILL,  C.  J.  (delivering  the  opinion 
of  the  court).  In  the  above  case  there  was  an 
agreed  statement  of  facts,  and  the  controversy 
involved  principally,  if  not  solely,  the  construc- 
tion of  ' chapter  276,  volume  11,  Laws  of  Dela- 
ware, known  as  the  act  of  1855,  and  having 
reference  to  conveyances  to  religious  societies. 
The  particular  question  before  the  chancellor 
and  now  before  this  court,  is  whether  or  not  the 
deed  tendered  by  the  appellee  to  the  appellant 
on  the  30th  day  of  January,  1914.  in  pursuance 
of  an  agreement  entered  into  by  them  December 
4,  1913,  conveyed  a  good  fee-simple  title  to  the 
real  estate  described  therein.  The  hill  filed  in 
the  Court  of  Chancery  was  to  compel  the  spe- 
cific performance  of  said  contract  and  after 
very  full  argument  the  Chancellor  so  decreed 
basing  his  conclusion  upon  one  of  the  several 
grounds  urged  and  relied  upon  by  the  appellee. 
We  have  given  the  question  very  careful  con- 
sideration, not  only  on  account  of  the  impor- 
tance of  this  case,  but  also  because  there  are 
believed  to  be  many  conveyances,  heretofore 
made  for  the  benefit  of  religious  societies,  which 
are  in  a  like  situation.  While  the  question 
seemed  for  a  time  not  entirely  free  from  doubt, 
this  court  has  reached  the  conclusion  that  sala 
deed  made  by  the  appellee  to  the  appellant  con- 
veyed a  good  fee-simple  title  to  the  real  estate 
mpntioned  therein,  and  the  decree  of  the  Chan- 
cellor is  afhrmed.  Having  reached  the  same 
conclusion  as  the  Chancellor  it  is  not  necessary 
or  important  that  the  ground  and  reasoning  up- 
on which  it  is  based  should  be  stated.  The  de- 
cree of  the  CHiancellor  ia  affinned. 


DUDLEY  T.  LBWISTON,  A.  &  W.  ST.  BT. 
(Supreme  Judicial  Court  of  Maine.  Dec.  17. 
1914.)  On  Motion  from  Supreme  Judicial 
Court,  Androscoggin  County,  at  Law,  Action 
by  Frank  H.  Dudley  against  the  Lewiston,  Au- 
gusta &  Waterville  Street  Railway  Company. 
On  motioD  In  the  Supreme  Court  by  defendant 
for  a  new  trial  on  the  ground  that  the  verdict 
was  excessive.  Motion  overruled.  Argued  be- 
fore SAVAGE,  C.  J.,  and  CORNISH,  BIRD, 
HALEY,  HANSON,  and  PHILBROOK,  JJ. 
Oakes,  Pulsifer  &  Ludden,  of  Auburn,  for  plain- 
tiff. Newell  &  Skelton,  of  Lewiston,  for  defend- 
ant, 

PER  CURIAM.  The  plaintiff  was  a  passen- 
ger for  hire  in  defendant's  street  car,  which  col- 
lided with  another  car  of  the  defendant.  The 

injuries  for  which  damages  were  claimed  were 
chiefly  to  the  plaintiffs  right  hand  and  wrist. 
The  defendant  did  not  deny  liability,  but  asks 
that  the  verdict  be  set  aside  on  the  ground  tiiat 
it  is  excessive  in  amount.  After  a  careful  ex- 
amination of  all  the  testimony  in  the  case,  we 
are  not  satisfied  that  the  jury  erred  to  an  ex- 
tent BO  great  as  to  warrant  this  court  in  direct- 
ing a  new  trial.    Motion  overruled. 


PIERCE  V.  SMITH.  (Supreme  Judicial  Court 
of  Maine.  Feb.  3,  1915.)"  On  Motion  from 
Supreme  Judicial  Court,  Hancock  County,  at 
Law.  Action  by  Ada  Pierce  against  James 
Smith.  On  motion.  Motion  overruled.  Argued 
before  SAVAGE,  C.  J.,  and  SPEAR,  CORN- 
ISH, KING,  BIRD,  and  HANSON,  JJ.  A. 
L.  Blanchard,  of  Bangor,  for  plaintiff.  Geo. 
E.  Thompson,  of  Bangor,  for  defendant 

PER  CURIAM.  In  an  action  of  trespass  to 
the  person  the  plaintitE  recovered  a  verdict  of 
$295.03.  The  assault  was  denied  by  the  defend- 
ant, and  a  sharp  issue  of  fact  was  thereby  rais- 
ed, which  was  settled  by  the  jury  after  listening 
to  the  contradictory  testimony  and  considering 
the  credibility  of  the  witnesses.  The  record 
fails  to  convince  us  that  their  decision  was  clear- 
ly wrong.  The  verdict,  viewed  as  representing 
actual  damages,  may.  be  somewhat  excessive; 
but  the  assault  was  of  such  a  nature  that  the 
jury  in  their  discretion  had  the  right  to  award 
punitive  damages,  and  we  do  not  think  they 
abused  that  discretion.    Motion  overruled. 


WILLBT  V.  LBWISTON,  A.  &  W.  ST.  RY. 
(Supreme  Judicial  Court  of  Maine.  Jan.  21, 
1915.)  On  Motioo  from  Supreme  Judicial 
Court,  Andro&cog^'in  County,  at  Law.  Action 
by  David  S.  Wiilot  against  the  Lewiston,  Au- 
gusta &  Wati:rville  Street  Railway.  Verdict 
for  plaintiff,  and  defendant  moves  for  a  new 
triaL  Motioii  auBtained,  verdict  set  aside,  EUid 
new  trial  ordered.  Argued  before  SPkAR, 
CORNISH,  KING,  BIEID,  and  HANSON,  JJ. 
Robert  J.  Curran,  of  Lewiston,  and  Connellan 
&  Connellan,  of  Portland,  for  plaintiff.  An- 
drews &  Nelson,  of  Augusta,  for  defendant 

PER  CURIAM.  A  motion  by  defendant  for  a 
new  trial  upon  the  usual  grounds.  The  plaintiff 
brought  suit  against  defendant  for  the  recovery 
of  damages  sustained  by  him  through  the  alleged 
negligence  of  defendant  by  reason  of  which  the 

Jlaindfl  was  thrown  from  one  of  the  cars  of  de- 
endant  while  riding  thereon  as  a  passenger. 
A  careful  reading  of  the  evidence  fails  to  reveal 
sufficient  to  sustain  a  finding  that  defendant 
was  negligent  It  also  is  clear  in  the  opinion 
of  the  court  that  the  accident  which  caiued  the 
injury  was  due  to  the  contributor;  negligence 
of  the  plaintiff  and  that  the  jury  was  not  war- 
ranted in  finding  the  contrary  to  be  the  fact. 
Manifestly  the  jury  either  misapprehended  the 
evidence  or  was  moved  by  sympathy  or  bias  in 
reaching  ita  Terdiet  Motion  sustained.  Ver- 
dict set  airida.   N«w  trial  ordered. 
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^ASH  V.  BOSTON  &  M.  R.  R.  fSopreme 
Court  or  New  Hampshire.  Merrimack,  Dec. 
1,  1914.)  Tranaferred  from  Superior  Court, 
Merrimaclc  County ;  Cbamberlin,  Judge.  Case 
by  Mary  A.  Ash  against  the  Boston  &  Main? 
Railroad  for  negligence.  Transferred  from  the 
■aperior  court  on  plaintififs  exception  to  an  or- 
der of  nonsuit.  Exception  OTermled.  Robert 
W.  Upton,  of  Concord,  for  plaintiff.  Stieeter, 
Demond,  Woodworth  &  Suluiway,  of  Concord, 
lor  defendant. 

BER  CURIAM.  The  exception  to  the  order 
of  nonsuit  is  overruled,  upon  the  ground  that 
no  evidence  of  negligence  m  the  detendant  was 
presented.  ■ 

In  re  BANVARD'S  ESTATE.  (No.  98J 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  16,  1914.)  Appeal  from  Prerogative  Court 
Application  for  the  probate  of  the  last  will  and 
testament  of  Jennie  Banvord,  deceased.  From 
a  decree  of  the  Prerc^tive  Court  (89  AtL  1024), 
affirming  a  decree  admitting  the  will  to  probate, 
Jennie  O'Neill  appeals.  Affirmed.  Herbert 
Clark  GiUon,  of  Jersey  City,  for  app^ant 
Nathan  H.  Pendergast.  of  Jeney  Oity.  for  re- 
spondent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Ordi- 
nary Lewis. 

BARRETT  v.  BOARD  OF  COM'RS  OF 
ATLANTIC  CITY.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  Oct  16,  1914).  Appeal 
from  Supreme  Court  Certiorari  by  David  R. 
Barrett  against  the  Board  of  Commissioners 
of  Atlantic  City  to  review  resolutions  of  the 
board  which  removed  prosecutor  from  the  office 
of  comptroller  of  the  city.  Prom  a  judgment  of 
the  Supreme  Court  (88  AtL  856),  affirming  the 
resolntions,  prosecutor  appeals.  Affirmed.  En- 
dicott  &  Bndlcottof  Atlantic  City,  for  appel- 
lant. Theodore  W.  Schimpf,  of  Atlantic  City, 
for  respondent. 

PER  CURIAM.  The  judpnent  under  review 
herein  should  be  affirmed,  for  the  reasons  ex> 
pressed  in  the  opinion  dehvered  by  Mr.  Justice 
Mintam  in  the  Supreme  Cotut. 

PABKBB,  dissents. 

HUNT  V.  TBASK.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Oct  16.  19140  Ap- 
peal from  Court  of  Chancery.  Bill  by  William 
A.  Hunt  against  George  F.  D.  Trask,  trustee. 
Decree  for  defendant  and  plaintiff  ai^eals.  Af- 
firmed. Lum,  Tamblyn  &  Oolyer,  of  Newaric, 
for  appellant  Condict.  Ccmdict  ft  Boardman 
and  William  L.  Rae,  all  of  Jersey  City,  for  re- 
spondent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  In  tiie 
(^pinion  filed  in  the  court  helow^  by  Vice  Chan- 
cellor Lewis. 

KENNEDY  t.  DAVID  KAUFMAN  &  SONS 
CO.  (Court  of  Errors  and  Appeals  of  New  Jer- 
sey. Nov.  16,  1914.)  Appeal  from  Supreme 
Court  Action  by  Henrietta  I.  Kennedy,  ad- 
ministratrix of  James  E.  Kennedy,  against  the 
David  Kaufman  ft  Sons  Company.  From  a 
decree  of  the  Supreme  Court  (91  Atl.  99).  sus- 
taining a  motion  to  strike  ont  the  complaint, 
cwnplainant  appeals.  Affirmed.  J.  A.  Kieraan, 
of  Elizabeth,  for  appellant.  Francis  A.  Gordon, 
of  Elizabeth,  for  respondent. 

PER  CURIAM.  From  the  Judgment  entered 
pursuant  to  the  foregoing  memorandum,  the 
plaintiff  aweals.   Tlie  only  question  presented 


to  the  court  bdow  was  one  oi  statutoir  ctm- 
struction,  and,  in  our  opinion  the  statute  was 
rightly  construed  by  Mr.  Justice  Bergen  ©1  Atl. 
99)  with  reference  to  the  facts  piMded.  and  the 
judgment  of  the  court  bdow  will  be  affirmed,  for 
the  reasons  stated  by  him  in  his  memorandum. 


KLOTZ  V.  NEWARK  PAVING  CO.  (No. 
62.)  (Court  of  EmNra  aiid  Aroeals  of  New 
Jersey.  Oct  16,  1914.)  Appeal  from  Supreme 
Court  ProceedinxB  between  the  Newark  Pav- 
mf-  Company  and  Hattie  Kloti,  adminisCiar 
SX?".  a  judgment  of  the  Supreme  Court 

(91  Au.  91),  affirming  a  finding  for  the  adminis- 
tratrix,  defendant  appeals.  Affirmed.  McOar- 
ter  ft  English,  of  Newark,  for  appellant  John 
V.  Laddey.  of  Newark,  for  respondent. 
^  PER  CURIAM.  The  Judgment  under  teWew 
herein  should  be  affirmed,  fc»  the  reasons  ex- 

Sressed  in  the  opinion  delivered  Mr.  Justice 
wayze  in  the  Supreme  Court 


McCOMB  v.  McOOMB.  (No.  83.)  (Court  of 
rn7?^  AMeals  of  New  Jersey.  Oct  16L 
1914.)  Appeal  from  Court  ot  Chancery.  Bill 
by  Aimee  Green  McComb  against  William 
McComb  for  divorce.  From  a  decree  dismiss- 
the  bill  (91  AtL  107),  cwnplainant  appeals. 
Alhrmed.  Roe,  Runyan  ft  Autenrieth,-  of  Jer- 
sey City,  for  appellant  Marshall  Van  Winkle. 
of  Jersey  City,  for  respondent 

^n^?  ^«  awwaled  from 

wiu  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  In  the  court  below  by  Vice  Chan- 
cellor Griffin. 

VBBDBNBUBOH.  J.,  dissents. 


*No  opinion  now  on  fll*. 


METROPOLITAN  CONST.  CO.  v.  BRA- 
ZOS. (No.  56.)  (Court  of  Errors  and  Appeals 
of  New  Jersey.  Nov.  16,  1914.)  Appeal  from 
Supreme  Court  Action  by  the  Metropolitan 
Construction  Company  against  Frank  Brazos. 
Judgment  for  plaintiff,  and  defendant  appeals. 

552.  William  L  LewUi,  of  Paterson,  for  ap- 
pellant Edwards  ft  Smith,  of  Jersey  City, 
for  respondent 

PER  CURIAM.  This  was  an  action  to  re- 
cover loans  made  by  plaintiff  to  defendant,  who 
pleaded  the  general  Issue  and  gave  notice  of 
recoupment  Three  principal  questions  were 
raised  in  the  cause :  the  first  being  as  to  wheth- 
er, as  plaintiff  alleged,  the  moneys  sued  for 
were  loaned  to  the  defendant,  o^  as  asserted 
by  the  latter,  were  payments  to  oim  for  work 
and  labor  performed  at  plaintiff's  request;  the 
second,  if  they  were  loans,  whether  they  were 
to  be  repaid  to  plaintiff  by  the  performance 
by  defendant  of  a  certain  contract  and,  if  so. 
whether  plaintiff  had  unlawfully  prevented  the 
defendant  from  performing  such  contract;  and 
the  third,  as  to  whether  the  defendant,  under 
his  recoupment,  was  not  entitled  to  recover 
damages  for  the  breach  of  the  contract  by 
the  plaintiff.  The  case  was  tried  before  Black. 
J.,  and  a  jury,  and  resulted  In  a  verdict  for 
the  plaintiff,  and  defendant  appeals.  The 
grounds  of  appMl  concern  the  admission  and 
rejection  of  evidence,  the  charge  made  by 
the  court,  and  refusal  to  charge  as  requested, 
and  the  court's  refusal  to  direct  a  verdict  for 
the  defendant  with  reference  to  plaintiff'a 
claim.  We  find  no  errors  in  the  trial  court's 
rulings  on  any  of  these  qaestions,  and,  as  the 
facts  of  the  case  were  properly  submitted  to 
the  jury,  the  judgment  of  the  oourt  below  wUI 
be  affirmed,  with  costs. 


METER  et  al  v.  ALLIANCE  INV.  CO. 
(No.  114.)  (Court  of  Errors  and  Appeals  of 
New  Jersey.  Nov.  16,  1914.)  Appeal  from 
Sapreme  Oonrt    Action  1^  Iddom  B.  A. 
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Meyer  and  another  uainst  the  Alliance  In- 
vestment Company.  JiidgmMit  for  the  plain- 
tUb  was  reversed  hr  the  Sapreme  Oourt  (84 
N.  J.  Law.  4S0,  87  Atl.  476)  and  plaintiffs  ap- 
peal. Affirmed.  Besson,  Alexander  &  Stevens, 
of  Hoboken,  for  appellants.  John  A.  Miller, 
of  Newark,  for  respondent 

PER  CCRIAM.  The  judgment  tinder  re- 
view herein  should  be  affirmed,  for  the  reasons 
expressed  in  the  opinion  delivered  by  Mr.  Jos- 
tice  Swayie  in  the  Supreme  Court. 

BIiAGK  and  WILLIAMS,  JJ^  dissent. 


MUZIK  T.  ERIE  R.  CO.  (No.  76.)  (Court 
of  Errors  and  Appeals  of  New  Jersey.  Oct. 
16,  1914Ji  Appeal  from  Supreme  Court  Ac- 
tion by  Frank  Muslk,  as  administrator  ot  Mi- 
chael Muzik,  deceased,  against  the  Erie  Rail- 
road Company.  Judgment  for  plaintiff  was 
reversed  by  the  Supreme  Court  on  certiorari 
(89  Atl.  248),  and  plaintiff  appeals.  Affirmed. 
Collins  &  Corbin,  of  Jersey  City,  for  appellant 
Michael  Dunn,  of  Paterson,  for  respondent 

PER  CURIAM.  The  judgment  under  re- 
view herein  should  be  affirmed,  for  the  reasons 
expressed  in  the  opinion  delivered  hj  Mr. 
Jostice  Toorhees  in  the  Supreme  Court 


PARKS  V.  DELAWARE  4  L.  R.  CO.  (No. 
91.)  (Court  of  Errors  and  Appeals  of  New 
Jersey.  Oct  16,  1914.)  Appeal  from  Su- 
preme Court  Action  by  Alvah  Parks  against 
the  Delaware  &  Lackawanna  Railroad  Com- 
pany. From  a  judgment  of  the  Supreme  Court 
(89  Ati.  983),  affirming  a  judgment  for  plain- 
tifl,  defendant  appeals.  Affinaed.  Frederic 
B.  Scott,  of  New  Tork  aty,  for  appeUant 
Richard  Dohwty»  ot  Jersej  Otty,  lor  reflpdidr 
ent 

PER  OUBIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Kallsch  in  the  Supreme  Court 


PUBLIC  SERVICE  RT.  Co.  v.  BOARD  OF 
PUBLIC  UTILITY  OOM'RS.  (No.  36.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  16,  1914.)  Appeal  from  Supreme  Court 
Certiorari  by  ue  Public  Service  Railway  Com- 
pany to  review  an  order  of  the  Board  of  Public 
utility  Commissioners.  From  a  judgment  (88 
Atl.  818)  setting  aside  such  order,  defendant  ap- 

Seals.    Affirmed,    Oeorge  L.  Record,  of  Jersey 
!lty,  for  appellant   Frank  Bergen,  of  Newark, 
for  respondent 

PER  CURIAM.  The  judgmrat  under  re- 
view herein  should  be  affirmed,  for  the  reasons 
expressed  in  the  opinion  delivered  by  Mr. 
Justice  Bergen  in  the  Supreme  Goort 


PBTTERSON,  v.  PETTERSON.  (No.  62.) 
(Court  of  EJrrors  and  Appeals  of  New  Jersey. 
Aug.  24,  1914.)  Appeal  from  Court  of  Chan- 
cery. Suit  between  Florence  Jj.  iPetterson  and 
Frederick  H.  Patterson.  From  a  decree  of  the 
Gonrt  of  (Aaneety  in  favor  of  Frederick  H. 
Petterson,  Florence  L.  iPetterson  appeals.  Af- 
firmed. Lewis  A.  Allen,  of  Passaic,  for  appe- 
lant Peter  W.  Stagg,  of  Haekensack,  fin- 
respondent 

PER  CURIAM.  The  .decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 


opiniiHi  filed  In  the  court  below  by  Advisory 
Master  Hartriiome-^ 


STATE  V.  C30IiLIN(JSWOOD  SEWERAGE 
CO.  (two  cases).  (Nos.  85,  86.)  (Court  of 
Errors  and  Appeals  of  New  Jersay.  Oct  16, 
1914.)  Ehrror  to  Sm>nuDe  Court  The  Col- 
lin^awood  Sewerage  Company  was  convicted  of 
mainuining  a  auisance.  Convictions  having 
been  affirmed  by  the  Supreme  Court  (89  AtL 
CSSi,  defendant  brings  error.  Affirmed.  Qaskill 
ft  Gaskill,  of  Camden,  for  plaintiff  in  error. 
William  J.  Kraft  of  Camden,  for  tbe  State. 

PER  CURIAM.  The  judgments  under  review 
herein  should  be  affinned  for  the  reasons  ex- 
pressed in  the  mdnion  delivered  bj  Mr.  Jostice 
Kallsch  In  the  Supreme  Oourt 

STATE  V.  ROSENTHAL.  (No.  123.) 
(Court  of  Errors  and  Appeals  oi  New  Jersey. 
Oct  16,  1914.)  Error  to  Sapreme  Court 
Jacob  Rosenthal  was  convicted  of  maintaining 
a  disorderly  house.  His  conviction  having  been 
affirmed  by  the  Supreme  Court  (89  Atl.  1045), 
he  brings  error.  Affirmed.  Andrew  Van  Blar- 
com,  of  Newark,  for  plaintiff  in  error.  Louis 
Hood,  of  Newark,  for  the  State. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 

Sressed  in  the  opinion  delivered  by  Mr.  Justice 
-lalisch  In  the  Stqireme  Gonrt 


TBRLECKI  V.  STRAUS.  (No.  90.)  (Court 
of  EJrrors  and  Appeals  of  New  Jersey.  Oct.  13, 
1914.)  Appeal  trom  Supreme  Court  Proceed- 
ing under  uie  Workmen's  Compensation  Act  (P. 
L.  1911,  p.  134)  by  Mary  Terlecki  against 
Ferdinand  A.  Straus.  From  a  judgment  of  the 
Supreme  Court  (89  Atl.  1023),  affirming  a  judg- 
ment for  the  petitioner^efendant  appeals.  Af- 
firmed. Vredenburgb,  Wall  St  Carey,  of  Jersey 
City,  for  appellant  John  H.  Kafes,  of  Trenton, 
for  respondent 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 

gressed  in  the  opinfon  delivered  by  Mr.  Jnstict 
wayaa  in  tbe  Supreme  Goort 


RICO  et  al.  v.  BRADEN  et  aL  (Supreme 
Court  of  Pennsylvania.  Oct  26,  1914.)  Ap- 
peal from  Court  of  Common  Pleas,  Washington 
County.  BUI  to  Maggie  A.  Rice  and  omers 
against  Anna  Braden  and  another.  From  a 
judgment  sustaining  demurrer  to  bill,  plaintiffs 
appeal.  Affirmed.  Owen  C.  Underwood,  of 
Washington,  Pa.,  W.  S.  Maxey,  of  Pittsburgh, 
and  B.  H.  Meloy.  at  Washington,  Pa.,  for  ap- 
pellants. John  C  Bane,  of  Pittsburgh,  and 
James  P.  Braden,  A.  O.  Braden,  Braden  ft' 
Campbell  and  J.  M.  Dickson,  all  of  Washington, 
Fa.,  for  appellees. 

PER  CURIAM.  The  parties  to  the  suit  the 
issues  raised  by  the  demurrer  filed  by  defend- 
ants to  the  plaintiffs'  bill,  and,  in  the  main, 
tiie  facts  found  by  the  learned  chancellor  in  this 
case,  are  the  same  as  in  Rice  v.  Braden.  243 
Pa.  141.  89  Atl.  877;  and  for  the  reasons  there 
given  the  decree  Bustaining  the  demurrer  and 
dismissing  the  plaintiff's  biU,  entered  by  the 
court  below  In  this  case,  is  affirmed. 


^No  opinion  now  on  file. 
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ABANDONMENT. 

See  Adverse  PoBsesBioo,  }  63 ;  Dedication, 
88,  68;  Vendor  and  Parchoser,  |  117. 

ABATEMENT  AND  REVIVAL 

See  Parties.  $  94. 

XL  ANOTHER  AOTIOM  jnEHDINO. 

}8  (Pa.)  Pendency  of  a  BOit  on  a  claim  will 
not  prevent  the  same  claim  from  being  need 
as  a  set-oS  in  another  action,  .nor  will  a  set- 
off create  a  bar  to  a  suit  in  tiie  same  court  on 
the  same  claim.— National  Metal  Edge  Box  Co. 
T.  American  Metal  Edge  Box  Co.,  Ki  A.  42. 

8  12  (Pa.)  A  suit  in  the  federal  court  to  de- 
termine whether  the  N.  C!o.  had  infringed  the 
A.  Co.'8  patent,  end  to  recover  damages,  was 
not  a  bar  to  an  action  in  the  state  court  for 
the  price  realized  by  the  A.  Co.  from  the  prop- 
erty of  the  N.  Co.  converted  by  it,  though  in- 
cidentally the  same  claim-  was  mvolved  in  each 
action.— National  Metal  Edge  Box  Co.  v. 
American  Metal  Edge  Box  Co.,  92  A.  42. 

UI.  DSFEOTS   AND    OBJECTIONS  AS 
TO  PARTIES  AMD  PROCEEDINGS. 

1 39  (Vt.)  Under  P.  S.  773,  an  action  in  the 
name  of  a  corporation  for  the  benefit  of  its  aa- 
aigneea  Is  not  abated  by  the  filing  of  a  sworn 
statement  for  a  voluntary  dissolution.— St.  Al- 
bans Granite  Co.  v.  Elwell  &  Co.,  92  A.  974. 

IV.  TRANSFER  OR  DEVOLXTTIOIT  OF 
TITLE,  RIGHT,  INTEREST,  OR 

LIABHilTY. 

1 41  (MdO  The  ht^er  of  nc«otiable  notes, 
transferring  them  after  instituting  rait  thereon, 
wag  entitied  to  enter  and  proeecnte  radi  suit 
to  the  use  of  his  transferee.— Colmary  t.  Fan- 
ning, 92  A.  1045. 

V.  DEATH  OF  PARTY  AND  REVIVAL 

OF  ACTION. 
(A)  AbatmneBt  or  Swlval  of  A«tlfMt. 

1 57  (N.H.)  Within  Pub.  St.  1901,  c.  191,  } 
14,  excepting  from  causes  of  action  which  sur- 
vive those  for  recovery  of  penalties,  under  "pe- 
nal" statutes,  chapter  151,  {  4,  providing  that 
an  officer  of  a  corporation,  who  shall  rail  to 
call  a  stockholders'  meeting  to  provide  for 
payment  of  a  debt  of  the  corporation,  shall  for- 
feit 91,000,  to  be  recovered  in  an  action  of 
debt,  is  penoL— Conlranbe  v.  Eastman,  92  A. 
168. 

1 58  (R.I.)  A  bill  to  enjoin  certain  stockhold- 
ers of  a  corporation  from  removing  its  books  and 
papers  from  the  court's  jurisdiction  did  not 
survive  the  death  of  one  of  the  defendants 
against  his  executors.— Conley  v.  Huntoon,  02 
A.  865. 


!  61  (DeLCh.)  Suit  by  two  stockholders  on  be- 
huf  of  all  other  stocknolders  and  persons  in^ 
terested  to  require  restitution  by  officers  of  the 
corporation  held  not  to  abate  by  the  death  of 
one  of  the  complainants,  and  could  proceed  in 
the  name  of  the  survivliw  conqtlainant — Martin 
y.  D.  B.  Martin  Go,  92  A.  262. 

<B)  Ooattniuutee  me  ReriTal  of  Aotloik 

172  (N.J.Sup.)  In  view  of  Executors  and  Ad- 
ministrators. Act,  I  4,  giving  an  administrator 
an  action  for  any  treapaas  to  his  intestate,  held 
that  where  plaintiff,  in  an  action  for  personal 
injuries,  died  after  judgment  nisi  and  pending  a 
rule  to  show  cause.  Abatement  Act,  SS  S,  10,  ap- 

8 lied,  and  that  the  action  might  proceed  to 
nal  judgment  In  the  name  of  the  administrator. 
— Pudicart  v.  New  York  Shipbuilding  Co.,  92  A. 
81. 

S72  (R.t.)  In  the  absence  of  a  permissive 
statute,  an  action  for  a  ^rson  in  his  lifetime 
cannot  be  prosecuted  by  his  fordjgn  executor  or 
administrator  after  his  death.— Conley  v.  Hun- 
toon,  92  A.  865. 

§  73  (R.I.)  Id  the  absence  of  a  permissive 
statute,  an  action  agsinBt  a  person  in  his  life- 
time cannot  be  defended  by  his  foreign  executor 
or  adminiHtrator  after  his  death.— Conley  v. 
Huntoon,  92  A.  865. 

Gen.  Laws  1900,  c.  318,  Sg  5,  6,  construed 
with  chapter  312,  {  29,  held  not  to  authorize 
foreign  executors  of  a  defendant  who  died  pen- 
dente lite  to  become  defendants  in  his  steaid. — 

ABEYANCE. 

See  WUls.  S  629.  ' 

ABUTTING  OWNERS. 

See  Eminent  Domain.  H  96-1^ ;  Waters  and 
Water  Courses,  |  194. 

ACCORD  AND  SATISFACTION. 

See  Payment. 

13  (C3onn^  Full  satisfaction  for  an  injury 
by  one  of  several  joint  tort-feasors  bars  a  fur- 
ther recovery,  and  a  part  satisfaction  inures  to 
the  benefit  of  all  and  operates  as  a  payment 
pro  tanto.— Dwy  v.  Connecticut  Co.,  92  A.  883. 

8  27  (N.H.)  Whether  pliiintiff,  in  accepting 
and  collecting  defendant's  check,  assented  to  de- 
fendant's proposition  that  it  was  in  full  set- 
tiement,  held  a  gnestion  of  fact  and  not  of 
law.— St  Pierre  v.  Peerless  Caaoalty  Co.,  92 

ACCOUNT. 

See  Account  Stated ;  Chattel  Mortgages,  $  164 ; 
Equity,  I  25 ;  Executors  and  Administrators, 
S  473,  474,  610 ;  Husband  and  Wife,  |  205 ; 
nsurance,  I  697;   Partnership,  S§  29Q-3S6; 
PnhUc  Lands.  8  163;  Trusts,  Sl  298,  330. 
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ACCOUNT,  ACTION  ON. 

Sm  Jndgment.  {  680. 

ACCOUNT  STATED. 

{ 5  (Del.Super.)  Where  an  account  rendered 
■hows  a  balance  due,  wbicli  is  acknowledged, 
or  where  parties,  having  previous  traosactiona, 
agree  on  a  definite  balance,  there  ia  an  account 
Btated.— Beaver  Dam  Marble  Co.  V.  Williajn 
H.. Jones  &  Co.,  b2  A.  1012. 

ACKNOWLEDGMENT. 

See  Llmltatian  of  Acttona,  {  148. 

H.  TAKINO  AND  gebthtcate. 

1 41  (Del.)  A  certificate  of  acknowledgmeBt  is 
not  defective  if  there  has  been  a  substantial 
compliance  with  the  law.— Kricbevalcy  v.  Hlr- 
shout,  02  A.  242. 

Certificate  of  acknowledgment  of  deed  held 
■ufficient  thoagb  deed  was  executed  by  Mary  M. 
and  the  certificate  certified  that  Catherine  M. 
acknowledged  it. — Id. 

S47  (Del.)  Certificate  of  acknowledfpnent  of 
deed  executed  by  Mary  M.,  certifying  that 
Catherine  M.  acknowledged  it.  If  defective,  Keld 
cured  by  21  Del.  Laws.  c.  110,  |  L— Krlchendcy 
T.  Hirshoat.  92  A.  242. 

TV.  PIiEAJ>rNO  ANZ>  EVIUEMOE. 

S  6 1  (Del.)  Resort  may  be  had  to  a  deed 
to  support  the  sufficiency  of  the  certificate  of 
acknowledgment  thereof.— Kricheveky  t.  Hir- 
shout,  92  A.  242. 

ACQUIESCENCE. 

Bee  Easements,  |  86. 

ACTION. 

X.  OBOimDS  AKD  OORDITIOini  PBB- 
OEDENT. 

S7  (N.J.Ch.)  Where  a  suitor  ia  entitled  to 
relief  in  respect  to  that  for  which  he  sues,  his 
motives  are  immaterial. — Bull  v.  International 
Power  Co.,  02  A.  796. 

XI.  NATURE  AND  FORM. 

S  28  (N.J.)  Where  personalty  is  tortiously 
taken  and  sold,  the  owner  may  waive  the  tort 
and  sue  in  assumpsit. — Dallas  v.  H.  J.  Koehler 
Sporting  Goods  Co.,  92  A.  356. 

m.  JOINDER,  BFI.ITTINO,  OOHSOI.X- 
DATION,  AND  SEVERANCE. 

138  (Conn.)  A  complaint  for  being  bitten  by 
a  cat  held  to  state  only  one  cause  of  action  for 
negligent  failure  to  confine  a  cat  known  to  he 
vicious.- BiflchofT  v.  Cheney,  92  A.  660. 

{53  (R.I.)  Person  employed  for  one  year  on 
weekly  salary  and  wrongfully  discharged  held, 
upon  default  of  any  payment,  entitled  to  sue  for 
the  amount  then  due.— Frost  t.  International 
Rubber  Co.,  02  A.  1022. 

ADJOINING  LANDOWNERS. 

See  Boundaries ;  Fences ;  Injunction,  |  5 ;  Par^ 
ty  Walla. 

S9  (DeI.Gh.)  The  owner  of  land  on  which  a 
Iding  of  an  adjoining  owner  encroaches  may 
remove  the  portion  constituting  the  encroach- 
ment, or  SUP  for  daiHiiKes,  or  maintain  eject* 
ment.— HaitBch  v.  Duffy,  92  A.  249. 

A  landowner  is  not  deprived  of  his  remedy 
aeainat  an  encroachment  by  the  building  of  an 
adjoining  landowner  because  the  encroachment 
was  in  existence  when  he  boaght  his  land.— Id. 

ADJUDICATION. 

6«e  Judgment,  SI  542-719^ 


ADMINISTRATION. 

8ee  Assignments  for  Benefit  of  Creditoti,  i  258 ; 
Executors  and  Administrators. 

ADMIRALTY. 

See  Shipping. 

ADMISSIONS. 

See  Evidence,  H  222-242. 

ADOPTION. 

See  Equity,  8  47 ;  Wills,  {  497. 

§  1 1  (Pa.)  The  only  method  of  adoption  is  by 
petition  to  and  decree  of  the  court  of  common 
pleas  pursuant  to  Act  May  4,  1855  (P.  L.  4:il) 
S  7,  aa  re-enacted  by  the  Act  of  May  19,  1SS7 
{P.  L.  120)  S  1,  or  by  deed  duly  executed  and 
recorded  pursuant  to  Act  April  2,  1872  (P.  L. 
31)  I  1.— Benson  t.  Nicholas,  92  A.  139. 

ADULTERY. 

See  Divorce,  H  109,  129. 

S  I  (Vt.)  Under  P.  S.  6881,  construed  with 
reference  to  section  5882,  a  single  man  who  has 
unlawful  intercourse  with  a  married  woman  is 
guilty  o£  adultery.— State  t.  Bigelov,  92  A  878. 

ADVERSE  POSSESSION. 

See  Easements,  Sf  5,  7,  8,  86;  Evidence,  i  222. 

X.  NATUBE  AND  BEQUISITES. 

(ID)  DnratloB  aad  CoMtlaMtfy  •!  PoMca- 
■lon. 

i  47  (Yt.)  In  an  action  for  trespass  to  land, 
the  fact  that  plaintiff,  with  the  fwrmlBsion  of 
her  father,  her  immediate  grantor,  and  as  « 
member  of  his  family,  had  had  a  flower  garden 
on  the  land  in  dispute  keld  to  have  interrupted 
the  running  of  the  statute  of  limitations  la 
defendant's  favor.— Camp  v.  Gamp,  92  A.  12. 

g53  (Vt.)  Where  defendant  ceased  cutting 
timber  for  11  years,  but  in  the  mean  time  mark- 
ed the  lines  and  made  a  survey,  thepossession 
was  not  abandoned. — Chase  t.  Eddy,  92  A.  W. 

II.  OPEBATIOZf  AND  EFFECT. 
(A)  Bxtent  of  PoMeaalan. 

8  100  (Vt)  Ordinarily  the  constructive  posses- 
sion of  one  holding  under  a  paper  title  ia  lim- 
ited to  the  hounds  established  by  such  title. — 
Chase  v.  Eddy,  92  A.  99. 

Plaintiff  held  not  entitled  to  benefit  of  gran- 
tor's occupancy  of  part  of  land  covered  by  deed 
as  constructive  possession  of  the  whole  tract, 
where  It  ^d  not  appear  that  his  grantor  was 
claiming  to  the  extent  of  his  deed.— Id. 

m.  PISADIMO,  EVIDEKOE,  TBIAI^ 
AKD  KEVIEW. 

{110  (Vt.)  A  plea  at  adverse  poaseeslon  keU 

fatally  defective,  where  it  failed  to  show  that' 
the  possession  had  been  under  a  claim  of  right. 
—State  V.  Heaphy,  92  A.  813. 

S  1 1 5  (Vt.)  Whether  actual  possession  of  land, 
relied  upon  as  the  basis  of  a  title  by  prescription, 
has  been  abandoned,  Is  a  question  of  uct.— 
Chase  v.  Eddy,  92  A.  90. 

{117  (Vt.)  In  trespass,  findings  held  to  be 
construed  in  support  of  judgment  for  defendant 
as  showing  actual  possession  by  defendant  prior 
to  the  constructive  possesion  of  plaintiff's  gran- 
tor under  a  quitclaim  deed,  where  Che  finding 
was  indefinite.— Chase  t.  Eddy,  92  A  99. 

AFFIDAVITS. 


See  Corporations,  I  513; 
Money  Received,  |  17  J 
tious,  i  373. 


Insnranoe,  |  MO; 
Moiddpal  Oorpora- 
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AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

See  Taxation.  |  211. 

14  (Conn.)  An  agricultural  asBodation  must 
nse  reasonable  care  to  beep  its  grounda  reason- 
ably safe  for  its  visitors,  and  is  liable  for  in- 
ioiy  to  one  of  tbem  through  unsafe  condition, 
caused  by  independent  contractor  employed  by 
it  to  give  an  exhibition.— Bernier  t.  Woodstock 
Agr.  Society,  02  A.  160. 

i4  (Me.)  Defendant,  which  conducted  an 
agricultural  fair,  held  liable  for  the  death  of  a 
b<^  killed  through  the  negligent  handling  of  a 
rifle  by  one  in  charge  of  a  shooting  gallery  li- 
censed by  defendant.— Graffam  v.  Saco  Grange, 
Patrons  of  Husbandry,  No.  63,  92  A.  648. 

I  1 1  (Conn.)  A  lease  of  a  farm  to  a  seller  of 
fertilizers,  but  to  be  used  by  the  lessors  in  mak- 
ing a  tobacco  crop,  held  not  a  cropper's  con- 
tract giving  lessee  a  lien  for  the  price  of  the  fer- 
tUizers.-Maltbie  t.  Olds,  92  A.  403. 

ALIENATING  AFFECTIONS. 

See  Huiband  and  Wife,  H  826-384. 

ALIMONY. 

See  Constitational  Law,  1  110 ;  Divorce,  {}  219, 
331;  Limitation  of  Actions,  «  61.  104. 

ALTERATION  OF  INSTRUMENTS. 

See  Contncto,  |  ISa 

AMENDMENT. 

See  Indictment  and  Information,  H  160,  160; 
Pleading,  IS  236-248.  889. 

ANCILLARY  ADMINISTRATION. 

See  Btzecnton  and  Adminiatratora,  |  626. 

ANIMALS. 

See  Action,  I  88;  Appeal  and  Brror.  t  1064; 
Damages,  |  160 ;  Evidence,  |_359 ;  Fences,  | 
6;  Railroads,  |f  4U,  426;  Taxation,  S  70. 

S  70  (Conn.)  One  who  l^eeps  a  domestic  ani- 
mal, such  oa  a  cat,  having  neither  mischievous 
nor  vicious  propensities,  is  not  liable  for  dam- 
ages done  by  it  while  trespassing;  but,  if  the 
owner  knows  It  to  be  vicious,  he  most  nse  rea- 
sonable care  to  restrain  it  and  prevent  it  from 
doing  injury.— Bischoff  v.  Cheney,  92  A.  660. 

I  74  (Conn.)  In  an  action  for  damages  aris- 
ing from  the  bite  of  a  cat,  evidence  held  insuffi- 
cient to  ahow  negligence  in  keeping  and  re- 
straining cat  which  was  not  vicious.— Bischoff 
V.  (Thcney,  92  A.  660. 

S  84  (Me.)  A  cat  is  a  domestic  animal  within 
Pub.  Laws  1909,  c.  222,  g  17,  authorizing  the 
killing  of  dogs  found  worrying,  wounding,  or 
killing  any  domestic  animal.— Thurston  v. 
Carter,  92  A.  295. 

8  90  (Me.)  The  rule  that  a  landowner  is 
bound  to  keep  his  animals  within  his  own  close, 
and  is  liable  for  their  trespasses  if  they  es- 
cape, does  not  apply  to  the  escape  of  a  har- 
nessed team  from  the  owner's  land  into  a  street, 
where  it  injured  plaintiff.— Brigga  T.  Ijake  An- 
1mm  Crystal  Ice  Co.,  92  A.  186. 


ANSWER. 


See  Pleading. 


ANTENUPTIAL  AGREEMENTS. 

See  Dover,  {  41 ;  Husband  and  Wife,  {|  82,  86. 

APPEAL  AND  ERROR. 

SM^udita  Querela,  8  3 j  Certiorari ;  Costs,  8| 
Law. 

Exceptions,  Bill  of;  Munit 
S  5(M;  WiUa,  8S  884,  40a 

I.  NATUBE  AND  FOBM  OF  BEBKEDT. 

8  I  Ofe.)  Since  the  jnrisdictioD  <^  the  law 
court  is  statutory  only,  the  taking  and  allow- 
ance of  exceptions  and  their  certificaHpn  to  the 
law  court  or  to  the  chief  justice  thereof  are 
wholly  matters  of  statutoiy  regulationa.— Cole 
V.  ColB,  02  A.  174. 

ZXL  DEGZSIOlfS  BEVIEWABI& 
(D)  FlBAllty  of  Deterai>«ttoB. 

8  69  .(Pa.^  An  order  approving  a  bond  filed  in 
condemnation  proceedings,  being  interlocutory, 
is  not  appealable.- Raystown  Water  Power  Co. 
V.  Brambaugh,  92  A.  140. 

872  (Conn.)  An  order  of  the  court  permit- 
ting receivers  of  an  indemnity  company  to 
compromise  the  claims  of  the  company  against 
another  company  which  had  reinsured  certahi 
risks  is  an  appealable  order. — MacDonald  T. 
iEtna  Indemnity  Co.,  92  A.  154. 

8  78  (R.I.)  In  an  action  for  injuries  from  ob- 
struction in  highway,  overruling  of  demurrer  to 
special  plea  that  the  highway  nad  been  adopt- 
ed as  a  part  of  the  state  highway  system  under 
an  act  of  the  Legislature  held  not  such  a  final 
decision  as  could  be  reviewed  on  bill  of  excep- 
tions, in  view  of  Gen.  Laws  1900,  c.  298,  8  24.— 
Hicks  v.  Lee.  02  A.  556. 

8  78  (Vt.)  An  order  granting  leave  to  file  an 
answer  under  P.  S.  1317,  held  interlocutory, 
from  which  no  appeal  would  lie.— Tudor  v. 
Kennett,  92  A.  213. 

(VS)  nature.  Scope,  and  Bfleet  of  Deelalon. 

8  87  (Md.)  The  Supreme  Court  has  no  power 
to  reviow  the  refusal  of  the  trial  court  to  an- 
nul the  effect  of  an  appeal  from  an  order  re* 
fusing  to  grant  a  proliminary  injunction^ 
Crownfield  v.  Phillips.  92  A.  1033. 

IV.  mOHT  OF  REVIEW. 
(A)  PersoiiH  entitled. 

8  151  (Conn.)  The  creditors  of  an  insolvent 
indemnity  company  may  appeal  from  an  order 
authorizing  the  receivers  to  compromisa  claims 
of  the  company.— MacDonald  T.  Mtna.  Indem- 
nity Oa,  92  A,  164. 

V.  FRESENTATIOIT   AJTO  BESERVA- 
TIOH  IW  I.OWEB  COURT  OF 
OROUMD8  OF  REVIEW. 

(A)  lasnea  auid  Qnestloiu  tm  I<ower  Court. 

8  172  (Vt.)  In  an  action  to  recover  payments 

under  a  contract  which  the  purchaser  had  at- 
tempted to  rescind,  where  no  claim  was  made 
below  that  there  was  a  rescission  by  agreement, 
no  such  claim  could  be  made  on  appeal.- Brown 
V.  Aitken.  92  A.  22. 

8  173  (N.J.)  Where  the  issue  of  contributory 
negligence  was  not  raised  by  defendant's  an- 
swer, it  could  not  be  raised  on  appeal. — Titus 
V.  Pennsylvania  R.  Co.,  92  A.  944. 

8  173  (Vt)  Where  defendant's  motion  for  a 
directed  verdict  was  not  based  upon  contribu- 
tory negligence,  and  the  court  was  not  ^^oest- 
ed  to  charge  that  the  plaintiff  was  negfigeat 
as  a  matter  of  law,  and  no  motion  to  set  aside 
the  verdict  aa  against  the  law  and  evidence  was 
made,  the  question  of  plaintiff's  negligence,  aa 
a  matter  of  law,  cannot  be  considered  on  ap- 
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peal.— Seeley  t.  Central  Termont  By.  Co.,  92 
A.  28. 

(  179  (Codh.)  Wbere  the  vendor,  in  a  suit  for 
specific  performance  of  a  contract  tor  the  sale  of 
one  of  several  lota,  in  which  it  waa  disputed 
whether  the  contract  covered  one  or  three  lots, 
oBEered  teatinjony  as  to  the  sale  of  the  other 
lots  for  the  purpose  of  showing  his  good  faith, 
he  cannot  on  appeal  claim  that  the  evidence 
was  admissible  to  show  the  Impossibility  of  spe- 
cific  performance. — McMahon  v.  Plumb,  92  A. 
113. 

8  179  (Pa.)  Where  the  record  of  a  prior  suit 
between  the  same  parties,  though  referred  to  on 
the  trial,  is  not  offered  in  evidence,  it  cannot  be 
considered. — Weaver  v.  Consumers'  Box  Board 
&  Paper  Co.,  92  A.  553. 

(S)  Objection*  «nd  IHotlona,  and  Rnllnaw 
Tlicrcon. 

5215  (N.J^  Instructiona  not  objected  to  be- 
low will  not  be  reviewed. — Corbo  t.  £aat  Orange 
&  A.  Land  Co.,  92  A.  845. 

5216  (Pa.)  An  objection  to  an  instradtion  on 
the  measure  of  damages  in  a  personal  injury 
case  could  not  be  considered,  where  it  was  not 

{ireeented  below,  and  no  request  was  made 
or  spedal  instructions.— Mastel  t.  Walker,  92 
A.  63. 

8  231  (N.J.)  Error  cannot  be  predicated  on  a 
general  objection  to  evidence. — Garrison  v,  New- 
ark Call  Printing  A  Publishing  Co.,  92  A.  590. 

1 23 1  (Vt.)  A  general  objection  to  testimony 
as  to  tbe  amount  due  from  defendant  does  not 
render  available,  on  exceptions,  the  objection 
that  the  testimony  was  as  to  the  aggregate 
amount  due.— St  Albana  Granite  Cow  t.  Elwell 
&  Ca.  92  A.  974. 

An  objection  that  a  witness  was  allowed  to 
state  an  opinion  without  having  qualified  is  not 
available,  wbere  no  ground  for  tne  objection  was 
■tated,  and  tbe  objection  was  to  tbe  evidence 
and  not  to  tbe  witness.— Id. 

8  232  (N.H.)  Where  defendant  objected  at  the 
trial  that  plaintiffs  method  of  describing  his 
mental  suffering  was  improper,  it  could  not  ob- 
ject on  appeal  tbat  the  tesdmony  was  incompe- 
tent in  Bubstance.— Sanders  v.  Boston  &  M.  K. 
R.,  92  A.  546. 

8  232  (Vt.)  A  contention  that  excluded  evi- 
dence was  admis^le  to  show  tbat  a  written 
contract  wan  moolGed  by  n  subsequent  oral 
agreement  could  not  be  considered  by  the  Su- 

Ereme  Court,  where  such  evidence  was  offered 
elow  merely  to  show  the  understanding  of  the 
parties  when  the  contract  was  made.— Burling- 
ton Paper  Stock  Co.  v.  Diamond,  92  A.  19. 

(C)  Bxeeptloaa. 

8  248  (N  J.)  To  lay  the  foundation  for  a  re- 
view of  a  cause  submitted  on  an  agreed  state- 
ment of  facts,  the  parties  should  request  the 
court  to  make  fiodiogs  of  law  or  fact,  or  law. 
and  fact,  and  should  except  to  an  adverse  find- 
ing.—Blanchard  Bros.  V.  Beveridge,  92  A.  884. 

8259  (Conn.)  In  view  of  Superior  Court 
Rules,  para.  115,  116,  and  Gen.  St  1902,  88  795, 
796,  relating  to  trial  procedure,  ruling  errone- 
ously denying  counsel's  right  to  examine  Jurors 
under  Acts  1913,  c.  146,  held  reviewable  with- 
out an  exception  thereto. — Zaiewski  v.  Water- 
bury  Mfg.  Co.,  92  A.  6S2. 

8  260  (Vt.)  Wbere  no  exception  was  reserved, 
a  party  cannot  complain  on  appeal  of  tbe  re- 
ception of  evidence  over  bis  objections. — New- 
ton V.  American  Car  Sprinkler  Co.,  92  A.  831. 

8  262  (Md.)  Where  appellant  did  not,  by  prop- 
er exception,  raise  tbe  point  as  to  whether  ev- 
idence of  injnry  to  plaintifTs  racing  mare  show- 
ed that  It  resulted  from  the  collision,  it  was  not 
open  to  review.— Weiller  v.  Weiss,  92  A.  1028. 

8  263  (Conn.}  Neither  objections  nor  excep- 
tions are  required  to  be  taken  to  tlie  court's 
charge  to  tlie  jury  or  to  its  refusal  to  charge 
as  requested,  but  errors  may  be  assigned  witB- 


out  such  exceptions.- Zaiewski  t.  Waterbory 
Mfg.  Co.,  92  A.  682. 

8  263  (Vt.)  Wbere  court  in  giving  requested 
instruction  made  some  furtiber  remarks,  to 
which  no  exception  was  taken,  held  that  they 
could  not  be  complained  of. — Stacy  v.  Dolan, 
92  A.  463. 

8  267  (Pa.)  A  decree,  based  on  findings  of 

fact  and  conclusions  of  law  to  wfaieb  no  ex- 
ceptions were  taken,  will  not  be  disturbed. — 
Moyn  V.  Rose,  92  A.  39. 
§273  (Vt.)  Where  defendant   submitted  re- 

? nests  to  charge,  a  general  exception  to  tbe  re- 
usal  to  charge  as  requested  in  the  several  re- 
quests wherein  tbe  same  were  not  complied 
with  is  too  general  and  indefinite  to  be  availa- 
ble.-^eeley  t.  Central  Termont  By.  Co.,  92 
A.  28.  . 

8  273  (Vt)  Where  a  finding  or  a  failure  to 
find  is  not  challenged  as  not  warranted  by  the 
evidence,  so  as  to  present  a  question  of  law,  the 
evidence  will  not  be  reviewed  to  determine  tbe 
correctness  of  such  finding. — Wolcott  T.  Mongeon. 
92  A.  457. 

{273  (Vt)  Exceptions  which  do  not  present 
any  accurate  idea  of  the  questions  attempted 
to  be  raised  cannot  be  considered. — Newton  t. 
American  Car  Sprinkler  Co.,  92  A.  831. 

8  274  (N.H.)  An  exception  to  tbe  admission  of 
exclamations  following  an  accident  held  to  bring 
up  only  the  question  as  to  their  nearness  in 
point  of  time,  and  not  the  question  of  the  de- 
clarants' knowledge  of  the  racts.-^t  Laurent 
V.  Manchester  St  Ry.,  92  A.  959. 

8  274  (Vt)  An  exception  to  a  Judgment  as  not 
warranted  hy  the  findings  does  not  raise  the 

auestion  whether  the  findings  are  warranted  by 
le  evidence.— Wolcott  v.  Mongeon,  92  A.  457, 
8  280  (Pa.)  Failate  to  take  exoeptioiis  to 
binding  instructiona  held  a  waiver  of  prior  ob- 
jections and  exceptions, — First  Nat  Bank  of 
MifSintown  t.  First  Nat  Bank  of  New  Kens- 
ington, 82  A.  1076. 

<B:)  Caam  mnd  Qnestlona  KcaarvaA  or 
Certlfled. 

8  308  (Me.)  Rev.  St  a  79,  8  65,  authorising 
the  certification  for  immediate  termination  <« 
frivolous  exceptions,  does  not  apply  to  a  <^tU 
case  tried  before  the  superior  court — Cole  v. 
Cole,  92  A.  174. 

The  erroneous  certification  by  a  superior 
court  of  exceptions  in  a  civil  case  as  sbam  and 
frivolous  is  an  error  of  substance  and  not  of 
form,  since  it  deprives  the  party  excepting  of 
his  right  to  oral  argument  before  the  justices 
sitting  together.— Id. 

S308  (N.H.)  Where  in  an  action  under  a 
lease  of  town  lands  to  recover  taxes  paid  by  the 
les-see,  an  issue  was  raised  as  to  the  right  of  tbe 
town  to  contract  to  pay  the  taxes,  the  case  was 
properly  transferred  to  the  Supreme  Court  for 
determination  of  that  question  in  advance  of 
the  trial.— Hampton  Beadi  Improranent  Co.  t. 
Town  of  Hampton,  92  A.  549. 

Vl.  PARTIES. 

8  334  (R.I.)  Where  a  defendant  di«d  prior  to 
a  nearine  on  the  demurrer  of  another  defend- 
ant to  the  bill,  the  decedent's  executors  were 
not  necessary  parties  to  a  subsequent  appeal 
from  an  order  sustaining  tbe  demurrer  and  dis- 
missing tbe  bill  as  to  the  demurring  defendant. 
— Conley  v.  Hontoon,  92  A.  865. 

Vn.  AEQtnSITES  AND  PROOEEDniOS 
FOB  TRANSFER  OF  OAUSE. 
(A)  Time  of  Talclnar  Proeccdiaara* 

8  357  (RI.)  The  failure  of  a  stenographer  to 
file  a  transcript  of  testimony,  whereby  the  right 
to  prosecute  a  bill  of  exceptions  was  lost  f^^td 
not  an  "acddent,  mistake,  or  unforeseen  cause." 
within  Gen.  I^WB  1909,  c.  297,  8  8.  authoriidBf 
relief  in  such  case.— Leach  t.  leutonia  Ins.  Co., 
92  A.  654. 
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Appwl  and  lUrror 


1 357  (R.I.)  A  misttke  <rf  appcUantf  oonnsel 
ill  countiiig  the  time  he  had  to  appeal  h«Ad  not 
an  accident,  mistake,  or  on  foreseen  caoMt  from 
wbicb  the  court  would  grant  relief,  under  Gen. 
LawB  1009,  c  297.  |  8i— Johnson  t.  Bandall. 
92  A.  829. 

X.  BEOOBD  AKD  PBOOEEDIHCM  NOT 
XH  BEOOBD.  . 
(A>  Hattera  t»  fee  Bkowa  br  tlmmmr*, 

{497  (Vt.)  The  excepting  party  mnat  spread 
upon  the  record  enough  to  show  affirmatively 
that  error  waa  committed. — St.  Albans  Granite 
Co.  V.  ElweU  &  Co.,  92  A.  974. 

S50I  (Vt.)  Where  the  judgment  order  was 
made  part  of  the  bill  of  exceptions,  and  at  its 
foot  tna  court  had  noted  eiceptiona  by  each 
party,  and  allowed  defendant  a  bill  of  exceptions 
showing  no  exception  otherwise,  it  must  be  taken 
that  defendant  took  and  was  allowed  an  excep- 
tion to  the  indgment.— Skellay  t,  Bkeller,  wi 
A.  284. 

CB)  Scope  and  Contents  of  Roeord. 

1 525  (Me.)  Where  a  charge  is  not  made  a 
part  of  the  bill  of  exceptions,  it  cannot  be  con- 
sidered In  reviewing  the  exceptions,  though  prin- 
ted in  the  record.— Smith  t.  Booth  Bros.  & 
Uorricane  Jala  Granite  Oa.,  92  A,  108. 

(C)  Neceaaltr  of  Bill  of  ExccptloiiB,  Case, 
or  Statement  of  Pacts. 

S  544  (Conn.)  At  common  law  the  only  way 
in  wbicb  an  error  in  the  trial  would  be  brought 
to  the  appellate  court's  attention  was  by  a  bill 
of  exceptions,  because  no  rulings  of  the  trial 
court  appeared  In  tbe  record,  unless  excepted 
to.— Zalewski  v.  Waterbury  M^.  Co.,  92  A.  682. 

(I)  Defeats,  Objections.  Amendment,  and 

Correction'. 

S  656  (Conn.)  Tbe  remedy  for  an  incorrect 
statement  in  tbe  trial  court's  finding  of  an  oc- 
currence at  the  trial  is  by  proceeding  under 
Gen.  St.  1902,  S  801,  for  correction  of  the  ap- 
peal, and  not  under  section  795  for  correction 
of  the  finding;  that  applying  to  findings  on 
evidence.— Bernler  v.  Woodstock  Agr.  Society, 
92  A.  100. 

(K)  Qnestlona  Pveaevtod  for  BotIow. 

I  671  (N.J.)  A  record  falling  to  show  tbe  pre- 
sentation of  an^  1^1  question  below  presents 
nothing  for  renew.— Blanchard  Bros.  t.  Bever- 
idge,  02  A.  384. 

S  67 1  (Vt.)  The  Supreme  Court  cannot  reverse 
a  judgment  by  supplying  facts  not  shotra  by 
tbe  record,  but  must  conBtrue  the  record  against 
tbe  excepting  party.— First  NaL  Bank  of  Mont- 
pelier  v.  Bertoli,  92  A.  970. 

S671  (Vt)  Exceptions  relating  to  exhibits 
cannot  be  considered,  where  tbe  exhibits  have 
not  been  furnished  to  tbe  Supreme  Court. — St 
Albans  Granite  Co.  v.  Elwell  &  Co.,  02  A.  974. 

1690  (Vt.)  Tbe  admission  of  evidence  held 
not  shown  to  be  erroneous,  where  the  trao- 
script  did  not  contain  all  the  evidence  bearing 
on  the  matter.— Frederick  v.  Morse,  92  A.  16. 

1 690  (Vt.)  An  objection  to  evidence  of  as- 
signments, by  a  corporation,  that  they  did  not 
conform  to  the  by-laws,  is  not  availaUe  on 
exception,  where  the  by-laws  are  not  in  the 
record.— St  Albans  Granite  Co.  v.  Elwell  &  Co- 
92  A.  974. 

Tbe  admission  of  evidence  for  plaintiff  on  tbe 
ground  that  defendant's  evidence  had  opened 
the  door  for  it  is  not  shown  to  be  erroneous, 
where  defendant's  evidence  is  not  in  tbe  record. 
—Id. 

1699  (Vt.)  The  Supreme  Court  cannot  review 
pcnnts  raised  by  exceptions  to  the  charge,  where 
no  copy  of  tlie  charge  la  furnished  to  it.— St. 
Albans  Granite  Go.  v.  Elwell  A  Co.  02  A.  074. 


(li)  Hatters  Hot  Apparent  of  Beeord* 

8  714  (MeO  That  counsel  quoted  from  the 
statute  of  another  state  does  not  make  it  a 
part  of  the  case.— Franklin  Motor  Car  Go.  v. 
Hamilton.  02  A.  1001. 

S716  (R.I.)  Where  the  record  does  not  con- 
tain the  oral  statement  by  tbe  justice  when 
granting  a  new  trial,  giving  his  reasons,  such 
statement  will  not  be  conddered.— Balieer  v. 
Eastman,  02  A.  081. 

XI.  AmzOKMElfT  OF  ERRORS. 

8  729  (Conn.)  Where,  tiiough  the  evidence  and 
{Qstmctions  were  certified,  there  was  no  assign- 
ment of  error  directed  to  a  correction  of  tbe 
finding  and  tbe  cbaige  was  not  made  a  part  of 
the  finding,  the  assignments  of  error  for  wrong- 
ful direction  of  a  verdict  and  for  error  in  the 
charge  were  not  properly  presented.— Cook  v. 
Packard  Motor  Car  Co.  of  New  York,  92  A. 
413. 

8734  (Pa.)  A  decree,  based  on  findings  of 
fact  and  oondusions  of  law  exceptions  to  which 
were  dismissed  below,  will  not  be  disturbed, 
where  the  dismissal  of  exceptions  is  not  as- 
signed as  error.— Moyn  v.  Rose,  02  A.  89. 

8  736  (Pa.)  An  assignment  of  error  raising 
three  distinct  questions  is  violative  of  Supreme 
Court  rule  26.— Fedorawlcz  v.  Citizens*  Ellectric 
Illuminating  Co.,  92  A.  124. 

E  740  (Pa.)  An  aaslgnment  of  error,  so  com- 
plaining of  a  decree  containing  five  distinct  or- 
ders that  it  m^  relate  to  all  or  any  of  them, 
is  violative  of  Supreme  Court  role  29,  as  rais- 
ing more  than  one  distinct  question. — Moyn  v. 
Rose.  92  A.  39. 

XH.  BBIEFS. 

1758  (Vt)  All  that  Is  said  in  the  brief  as 
to  the  refusal  of  requests,  to  which  exception 
was  taken,  being  that  such  refusal  amounted  to 
reversible  error,  without  more,  the  matter  wilt 
not  be  coosideFed.— Hopkins  v.  Sargent's  Estate, 
92  A.  14. 

XVX.  REVIEW. 

(A)  Scope  and  Bxtent  In  General. 

S843  (N.H.J  Where  the  parties  agreed  that 
if  the  sustainmg  of  defendant's  motion  for  non- 
suit was  erroneous,  judgment  was  to  be  entered 
for  plaintiff,  it  is  immaterial  wliether  the  evi- 
dence, which  was  sufficient  to  justify  a  verdict 
for  plaintiff,  would  also  have  justified  a  verdict 
for  defendant— Paro  v.  Whltefield  Savings  Bank 
&  Trust  Co.,  92  A.  881. 

8  843  (Pa.)  The  appeal  of  one  of  several  ap- 
pellants, attacking  the  action  of  the  trial  oonrt 
in  directing  postponement  of  all  payments  un- 
der a  decree  of  diatribntlon  nntil  all  appends  in 
connection  with  the  Utigation  were  disposed  o^ 
held  academic  as  to  tbe  appellant,  and  not  to 
be  considered  by  the  appellate  court — In  re 
Donnelly's   Estate,  92  A.  806. 

S  854  (N.J.)  A  nonsuit  granted  on  one  of  sev- 
eral grounds  may  be  sustained  if  any  of  the 
other  grounds  specified  authorize  it— Solomon 
V.  Publie  Service  By.  do.,  02  A.  942. 

IB)  laterloeatorr.  Collateral,  and  Snpple- 
mentarr  Proeeedlnca  and  (tnestlnna. 

1874  (Pa.)  On  an  appeal  from  a  decree 
granting  a  preliminary  injunction,  the  court 
will  determine  only  whether  there  were  ap- 
parently reasonable  grounds  for  tbe  court's  ac- 
tion.—Deal  V.  Erie  Coal  &  Coke  Co.,  92  A.  701. 

8  874  (Pa.)  On  appeal  from  a  decree  grant- 
ing a  preliminary  injunction,  tbe  only  question 
is  whether,  on  the  facts  developed,  an  injunction 
should  have  been  granted.— Snyder  v.  Directors 
of  School  Dist,  of  Borough  of  Grcensbnrg,  92 
A.  716. 
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(C)  Parlle*  Untitled  to  Allese  ESrror. 

1882  (Pa.)  Defendant  Md  not  etitted  to 
complain  of  the  iasuance  of  a  subpoena  ducei 
tecum,  where  the  Batmoena  wasissuea  at  the  sag- 
cesdon  of  its  cooDBel. — Stafal  t.  FresB  Fab.  Oo., 
92  A.  1080. 

(BD  Preaomptlon*. 

I  90 1  (Me.)  To  sustain  exceptions,  it  must  be 
shown  that  the  raling  complained  of  was  et^ 
roneous.— Smith  v.  Booth  Broa.  &  Hnrricane 
Isle  Granite  Co^  92  A.  103. 

i  907  (Vt.)  Where  the  court  found  that  writ- 
ten contracts  had  been  lost  or  destroyed,  and 
tiie  evidence  is  not  in  the  record,  it  will  be  pre- 
sumed tiiat  It  supported  the  findings.— SL  Al- 
bans Granite  Co.  t.  Elwell  A  Co..  92  A.  974. 

1909  (Vt.)  It  will  be  presumed,  to  support  a 
judgment  for  assignees  luised  on  otal  evidence 
of  the  assignments,  that  the  assignments  were 
not  in  writing  or  had  been  lost  or  destroyed. — 
at.  Albans  Granite  Co.  t.  Elwell  &  Co.,  92  A. 
974. 

1910  (N.H.)  In  the  absence  ot  any  sngges- 
tion  from  plaintiff,  the  Supreme  Court  will  as- 
sume as  true  the  claim  of  defendant,  against 
whom  the  trial  court  ruled,  that  a  certain  ques- 
tion Is  the  only  one  intended  to  be  raised.— 
Shannon  t.  Boston  &  H.  B.  B..  92  A.  167. 

§  926  (Me.)  Since  error  must  be  affirmatiTely 
shown,  a  bill  of  exceptions  which  does  not  con- 
tain facts  which  show  that  the  excluded  evi- 
dence was  inadmissible  or  prejudicial  cannot 
be  considered. — Salter  v.  (Sreenwood,  92  A.  TtiO. 

§927  (Vt.)  On  review  of  the  direction  of  a 
verdict  tor  plaintiff,  the  Supreme  Court  will 
presume,  in  the  absence  of  a  contrary  showing, 
that  the  undisputed  evidence  entitled  the  plain- 
tiff to  recover.— Burlington  Paper  Stock  Co.  v. 
Diamond,  92  A.  19. 

S  928  (Me.)  Where  instructions  are  refused 
"except  as  fljven  lu  the  diarge"  and  the  cha^e 
is  not  a  part  of  the  bill  of  exceptions,  It  must 
be  presumed  that  the  instructioos  aciuaily  given 
were  adequate. — Smith  v.  Booth  Rroa.  &  Hurri- 
cane Isle  Granite  Co.,  92  A.  103. 

8  928  (Me.)  In  an  action  under  Rev.  St.  c.  92, 
S  73,  airaiuBt  a  railroad  for  damasen  for  the 
burning  of  a  "maple  growth"  on  plaintiff's  land, 
in  the  absence  of  any  record  information  as  to 
the  court's  instruction  upon  damages  to  the 
wood  and  of  any  exception  thereto,  its  distinc- 
tion between  "maple  growth"  and  "maple  wood" 
would  be  regarded  as  oorrMit- Shepherd  v. 
Maine  Gent.  R.  Co.,  92  A.  189. 

S  928  (Me.)  It  will  be  presumed  that  the 
charge  of  the  lower  court  was  correct,  where 
not  before  the  reviewing  tribunal.— Graffam  v. 
Saco  (trange,  Patrons  of  Ilusbondry,  No.  53,  92 
A.  649. 

S  928  (MdO  The  court  on  aijpeal  will  assume 
the  truth  of  evidence  in  passing  on  a  request 

for  an  instruction  that  there  wn.s  no  evidence 
legally  sufScient  to  enable  plaintiff  to  recover. 
— Colmary  v.  Fanning,  92  A.  1045. 

8931  (Vt.)  The  appellate  court  will  not  pre- 
sume that  the  trial  court  made  certain  Infer- 
ences, where  this  would  result  In  reversal,  but 
will  so  presume  only  in  aid  of  the  judgment — 
Wolcott  V.  Mongeon,  92  A.  457. 

1 933  (R.I.)  The  presumption  from  granting 
of  a  new  trial  is  that  the  justice  believed  that 
the  verdict  failed  to  do  justice,  and  the  absence 
of  the  justice's  reasons  does  not  affect  the  pre- 
sumption.—Balicer  V.  Eastman,  92  A.  981. 

S  938  (N.H.)  Where  no  exception  appeared 
from  the  record  to  have  been  taken  to  alleged 
improper  argument  of  counsel,  the  taking  of  an 
exception  could  not  be  inferred  from  the  state- 
ment in  the  case  that  "defendant  excepted  as 
appears."— GhesbrDugh  T.  K.  &  G.  Mfg.  Co.,  92 
A.  332. 


(F)  DlsevetloH  of  Lower  Ooart. 

{ 954  (Vt.)  An  application  for  injunction  is 
addressed  to  the  discretion  of  the  court  of  chan- 
cery, not  to  that  of  the  Sapreme  Court.— 
Hooker,  Gorser  &  Mitchell  Go.  t.  Hooker,  92  A. 
443. 

S955  (Conn.^  An  order  authorizing  tlie  re- 
ceivers of  an  insolvent  company  to  compronuse 
claims  of  the  company  is  one  entered  in  tiie 
exercise  of  the  court's  discretionary  power,  and 
cannot  be  set  aside  unless  it  appears  so  unrea- 
sonable as  to  amount  to  a  clear  abuse  of  judi- 
cial discretion. — MacDonald  v.  MtoA  Indemni- 
ty Co..  92  A.  154. 

1 059  (Me.)  The  allowance  of  an  amendment 
to  the  declaration  held  not  open  to  exceptions. 
— Garmong  v.  Henderson,  02  A.  322. 

§970  (M<L)  Whether  a  photc«raph'  is  anffi- 
ciently  verified  or  is  instructlTe  ui  applying  the 
evidence  are  preliminary  Questions  lor  the 
court,  and  will  not  be  reviewed  unless  the  dis- 
cretion Is  arbitrarily  exercised. — Weiller  t. 
Weiss.  92  A.  1028. 

§970  (N.H.)  The  admission  of  exdamations 
as  not  too  remote  and  as  utterances  of  those  in 
position  to  know  facts  was  for  trial  court. — 
St.  Laurent  v.  Manchester  St.  Ry.,  92  A.  969. 

§977  (Pa.)  The  refusal  to  grant  a  new  trial 
will  be  disturbed  in  the  absence  of  a  clear  abuse 
of  discretion.— First  Nat.  Bank  of  Mifflintuwn 
T.  First  Mat  Bank  of  New  Kensington,  92  A. 
1076. 

§  083  (Pa.)  The  court's  rnllng  on  an  applica- 
tion to  open  a  confessed  judgment  will  not  be 
disturbed  in  the  absence  of  an  abuse  of  discze- 
tion.— Stewart  v.  Stewart,  92  A.  319. 


(G1  Qnestlons  of  Fact.  Terdlets,  and  Flnd- 
tngm. 

§994  (Pa^  CredibUity  of  witnesses  held  for 
the  jury.— Hartman  t.  Western  Maryland  Sy. 
Co.,  92  A.  698. 

§  99S  (N.H.)  The  soundness  of  the  logic  by 
which  witnesses  sought  to  establish  the  continu- 
ance of  a  usage  testified  to  by  them  affects  only 
the  weight  of  their  testimony  and  is  solely  for 
the  trial  court — Huntington  v.  Ramsden,  92  A, 
336. 

§  1002  (Me.)  The  evidence  being  conflicting, 
the  verdict  will  not  be  disturbed. — Bverett  v. 
Hopkins,  92  A.  515. 

§  1002  (R.I.)  Where  the  evidence  was  con- 
flicting, but  ii  believed  would  warrant  the  ver^ 
diet  for  defendant,  it  will  not  be  disturbed. — 
Moore  t.  Woonsocket  St.  Ry.  Co.,  92  A.  9S0. 

j  1004  (Conn.)  That  two  witnesses  testified 
without  contradiction  that  the  defendant  owner 
was  damaged  in  the  sum  of  $2,300  b^  the  plain- 
tiff contractor's  failure  to  comply  with  the  con- 
tract held  not  to  require  that  a  verdict  award- 
ing defendant  only  $1,143.06  on  bis  counter- 
claims for  such  damages  be  set  aside  on  appeal. 
—Dean  v.  Connecticut  Tobacco  Corporation,  92 
A.  408. 

§  1009  (Me.)  Findings  of  a  single  justice  up- 
on matters  ot  fact  in  an  equity  suit  will  not  be 
reversed  unless  clearly  wrong. — Hemenway  t. 
Cunningham,  92  A.  897. 

§  1010  (Conn.)  In  action  for  broker's  commis- 
sions,  held,  that  findings  supported  by  the  evi- 
dence that  the  prospective  purchaser  was  ready, 
willing,  and  able  to  purchase  on  agreed  terms, 
but  that  the  sale  was  not  consummated  because 
defendant  insisted  on  changing  those  tenns, 
would  not  be  disturbed.— Dworsfcl  v.  Lowe,  tt! 
A.  112. 

{  1010  (C<nin.)  The  Supreme  Court  wUl  not 
amend  the  findings  on  material  and  controlling 
questions  on  the  ground  that  they  are  not  war- 
ranted by  the  evidence,  unless  the  facts  Found 
are  without  evidence  to  sustain  them. — White 
v.  Connecticut  Co..  92  A.  411. 

§  1010  <N.J.)  W^bere  there  is  testimony  and  a 
situation  from  wbkh  a  fact  may  be  inferred*  ft 
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finding  of  ancb  fact  is  not  reviewable. — HofF- 
meier  v.  Trost,  92  A.  277. 

{  1012  (N.J.Sap.)  The  appellate  oourt  could 
not  weigh  tbe  evidence  to  determine  its  Baf- 
ficienc;  to  Bostaln  a  finding  that  defendant  waa 
negligent.— Kelly  v,  T^mbeck  &  Bets  Bagle 
Brewing  Co.,  92  A.  282. 

1 1015  (R.I.)  Where  it  does  not  clearly  ap- 
pear  from  the  record  that  tlie  action  of  the  trial 
jaatice  wu  erroneoua,  bU  decision  in  granting 
a  motion  tor  a  new  trial  will  be  npheldj— Balicer 
T.  Eartman,  82  A.  981. 

(H)  Hnrmleaa  Krvor. 

g  1029  (Me.)  As  to  plaintUE,  entitled  to  no 
recovery,  direction  of  verdict  tor  it  for  a  snm 
less  than  claimed,  on  an  erroneons  theory  aa 
to  defendant's  ri^t  of  rescission  for  fraad,  is 
harmless.— Great  Ttorthem  M^.  Go.  t.  Bzown, 
S2  A.  993. 

{  1029  (Md.)  Flalntifl  was  not  prejudiced  by 
the  giving  of  an  Instraction  general  in  form, 
where  defendants  were  entitled  to  a  directed 
verdict  on  all  the  issoea.— White  t.  Snyder,  92 
A.  763. 

1  1032  (Me.)  To  sustain  exceptions,  it  most  be 
shown  that  the  ruling  complained  of  was  prej- 
udicial.—Smith  v.  Booth  Bros,  ft  Borncane 
Tsle  Granite  Co.,  92  A.  103. 

I  1033  (VL)  Where  a  case  is  submitted  to 
the  jury  on  the  theory  that  the  defense  of  con- 
tributory negligence  Is  available  to  the  defend- 
ant, whether  auch  defense  was  available,  in 
feet,  need  not  be  considered  oo  defendant's  ap- 
peal.—Davis  V.  Central  Vermont  Ry.  Co.,  92 
A.  973. 

1  1039  (N.J.)  A  judgment  for  the  defendant  in 
an  action  for  rent  paid  by  defendant  to  the 
mortgagee  will  not  be  reversed  because  he  has 
described  the  mortgagee  as  "the  owner  of  tbe  te- 
version."— Hinck  v.  Cohn,  92  A.  378. 

I  1042  (Conn.)  In  action  for  loss  of  use  of  au- 
tomobile damaged  through  defendant's  negli< 
gence,  error  in  expunKing  allegations  as  to  pur- 
chase of  automobile  from  defendant  held  harm- 
less; testimony  on  that  point  having  been  of- 
fered and  received. — Cook  v.  Packard  Motor  Car 
Co.  of  New  York,  92  A.  413. 

S  1042  (Md.)  The  error  in  strlUog  out  a  plea 
la  harmless,  where  defendant  waa  allowed,  un- 
der his  plea  of  tbe  general  issue,  tbe  benefit 
of  the  defense  set  up  in  the  special  plea. — Bel- 
mont Dairy  Co.  v.  Thrasher,  92  A.  766. 

§  1045  (Conn.)  Acts  1913,  c.  146,  aHowing 
examination  of  jurors  in  civil  cases,  held  not  a 
substantive  right,  but  a  detail  of  procedure,  so 
that  erroneons  refusal  to  allow  examination 
wonld  not  require  the  Supreme  Court  of  Errors 
to  grant  a  new  trial.— Zalewski  T.  Waterbury 
Mfg.  Co.,  02  A.  682. 

S  1046  (Yt)  A  remark  by  tbe  Jndge,  in  deny- 
ing a  motion  for  continuance  on  the  ground  of 
the  absence  of  defendant's  former  counsel,  that 
If  defendant  had  any  defense  he  would  have  no 
difficulty  in  procuring  other  counsel  was  not  pre- 
jadicial,  where  defendant  did  procure  other 
counsel  of  good  standing. — Fitzgerald  v.  Con- 
nors, 92  A.  456. 

5  1048  (Yt.)  Where  a  witness,  in  an  action 
for  alienation  of  affections  of  plaintiff's  hus- 
band, testified  to  having  seen  defendant  and 
plaintiff's  husband  riding  together  a  great 
many  times,  defendant  was  not  prejudiced  by 
evidence  on  croB8-examinati<ni  that  witness  had 
told  plaintiff  of  what  she  saw  and  discussed  it 
with  her.— Frederick  v.  Morse,  92  A.  16. 

S  1050  (Conn.)  Where,  in  trespass,  defendant 
claimed  under  one  to  whom  the  land  had  been 
ccmveyed  by  a  widow,  to  whom  it  had  been  dis- 
tributed, evidence  hel4  not  prejudicial  to  plain- 
tiffs.—Evarta  v.  Johnson,  («  A.  434. 

J 1 050  (MeJ  In  actitm  to  recover  for  granite 
en  from  land,  tbe  granite  on  which  had  been 


conveyed  to  plaintifTs  intestate  and  other  par- 
ties in  common,  admission  of  deeds  vesting  title 
in  the  intestate  to  the  land,  and  to  other  land 
lying  between  auch  tract  and  the  land  of  defend- 
ant, held  harmless,  whether  or  not  they  convey- 
ed other  land.— Smith  v.  Booth. Bros.  &  Hurri- 
cane Isle  Granite  Co.,  92  A.  108. 

In  action  to  recover  for  granite  taken,  where 
the  eyidence  showed  title  snfflcient  to  support 
a  recovery  against  a  trespasser,  admission  of 
evidence  as  to  cultivating  a  piece  of  tbe  land 
held  harmless.— Id. 

8  1050  (Me.)  In  an  action  for  tbe  price,  error 
in  permitting  the  buyer's  manager  to  testify 
that  he  asked  for  a  sample  held  harmless. — 
Keeling-Easter  Co.  v.  R.  B.  Dunning  &  Co.,  92 
A.  929. 

S  1050  (N.J.Sup.)  In  an  action  for  damages  to 
plaintiff's  bouse  and  its  contents  by  smoke  from 
the  engines  of  defendant  railroad,  alleged  to  be 
negligently  emitted,  error  in  tbe  admission  of 
evidence  that  the  use  of  soft  coal  by  defendant 
was  negligence,  Aeld  reversible  error.— Kelly  v. 
Erie  R.  Co.,  92  A.  88. 

1 1050  (Pa.)  Tbe  admission  of  irrelevant  evi- 
dence is  harmless,  where  tiie  decision  tnms  on 
questions  not  affected  thereby.— Ogle  v.  Bar- 
ron, 0:i  A.  1071. 

8  1050  (Vl)  In  an  action  involving  tbe  con- 
struction of  a  timber  deed,  the  erroneous  ad- 
mission of  hearsay  testimony  as  to  statements 
between  the  purchasers  aa  to  the  price  they 
would  pay  is  harmless.— Newton  v.  American 
Car  Sprinkler  Co.,  92  A.  831. 

S  j05l  (Conn.)  The  improper  admission  of 
testimony  which  is  merely  the  opinion  or  con- 
diiaion  of  the  witness  is  not  ground  for  new 
trial,  when  tbe  fact  is  proven  by  other  teatimo- 
ny.— Meech  v.  Malcolm,  92  A.  657. 

§  1051  (Me.)  Admission  of  tax  assessments 
against  plaintiff's  intestate  for  land  bounded  by 
defendant's  land  held  harmless,  where  the  evi- 
dence showed  beyond  controversy  that  tbe  in- 
testate owned  the  land  so  bounded. — Smith  v. 
Booth  Bros,  ft  Hurricane  Isle  Granite  Co.,  92 
A.  103. 

S  t051  (Vt)  In  ejectment  for  so  much  of 
plaintiff's  property  as  was  occupied  by  a  cor- 
nice on  defendant's  building,  tbe  admission  of 
evidence  for  defendant  that  to  remove  the  cor- 
nice would  be  expensive  and  wonld  disfignre 
his  building  held  harmless,  where  those  facts 
were  obvious.— Boynton  v.  Hnnt,  92  A.  1B3. 

8  1051  (Vt)  Where  the  genuineness  of  the  sig- 
nature of  the  maker  of  tne  note  sued  on  was 
admitted,  error  in  admitting  testimony  as  to  tbe 
signatore  was  harmless.— First  NaL  Bank  of 
MontpeUer  v.  Bertoli,  92  A.  970. 

I  (052  (Vt)  Where  the  jury  found  defend- 
ant was  not  liable,  error,  if  any,  in  the  eZ' 
chision  of  evidence  as  to  damages  was  harmless. 
—Boynton  v.  Hunt,  92  A.  153. 

I  1053  (Me.)  A  party  cannot  complain  of  an 
answer  of  a  witness  not  responsive  to  tbe  ques- 
tion stricken  out  by  tbe  court.— Keeling-Easter 
Co.  V.  R.  B.  Dunning  &  Co.,  92  A.  929. 

S  1053  (N.J.)  Error  in  admitting  oral  testi- 
mony in  contradiction  of  a  written  contract 
held  cured,  where  the  court  Instructed  that 
such  testimony  could  not  vary  the  contract- 
Dallas  V.  H.  J.  Koehler  Sporting  Goods  Co.,  92 
A.  356. 

S  1053  (Pa.)  Error  in  admitting  improper 
evidence  tending  to  prejudice  the  jurors  held 
not  cured  by  instructions  to  disregard,  where' 
such  instructions  were  not  specific,  and  were 
not  given  until  after  tbe  argument— Heron  v. 
Phipps,  92  A.  206. 

i  1056  (Conn.)  Tbe  erroneous  exclusion  of  evi- 
dence as  to  tbe  value  of  a  tract  of  laud,  part  of 
which  defendant  contracted  to  sell,  is  harmless, 
where  the  court  found  that  the  value  of  tbe  part 
the  defendant  claimed  to  he  included  within  the 
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contract  was  eqaal  to  the  contract  price. — Mc* 
MahOD  T.  Plumb,  92  A.  118. 

1  1056  (Conn.)  Where  there  waa  ample  evi- 
dence that  the  asrignmeot  of  a  note  after  ma- 
turity was  made  in  good  faith  and  tor  value, 
and  no  fraud  is  -claimed,  the  error  In  not  allow- 
ing defendant  to  cross-examine  the  original 
payee  as  to  his  financial  condition  when  the  note 
was  assigned  was  harmless. — Meech  t.  Malcolmi 
92  A.  657. 

8  1056  (Me.)  Where  a  verdict  was  rendered 
for  defendant,  in  an  action  for  injories,  plain- 
tiff  was  Dot  prejudiced  by  the  exclusion  of  medi- 
cal testimony  hearing  on^  <m  the  damages^ 
BriggB  T.  lAke  Aabnm  Crystal  Ice  Co.,  92  A. 
186. 

§  1 056  (Md.)  Exclusion  of  plaintiff's  testi- 
mony as  to  his  intent  held  harmless,  in  view  of 
the  purport  of  hia  entire  testimony^— Oolmary 
V.  Crown  Cork  ft  Seal  Co.  of  Baltimore  City, 

92  A.  1051. 

§  1056  (R.I.)  Exclusion  of  evidence  in  rebuttal 
to  an  immaterial  fact  Jield  harmless. — Moore  v. 
Woonsocket  St.  Ry.  Co.,  92  A.  980. 

8  1056  (Vt.)  The  exclosion  of  evidence  that 
the  written  contract,  for  breach  of  which  the 
action  was  brought,  was  modified  by  a  subse- 
quent oral  agreement,  if  error,  was  harmless, 
where  such  oral  agreement  would  merely  have 
placed  on  the  written  contract  the  construction 
given  It  by  law. — Burlington  Paper  Stock  Co. 
V.  Diamond,  92  A.  19. 

5 1 056  (V t.)  The  exclusion  of  evidence  of 
statements  showing  that  the  majority  of  stock- 
holders were  to  retain  certain  property  ac- 
quired while  acting  for  the  corporauon  after 
selling  their  interest  to  the  minority  held  prej- 
udicial, in  view  of  the  findings  toe  master. — 
Hooker,  Corser  ft  Mitchell  Oa  t.  Hooker,  92  A. 
443. 

8  1058  (Md.)  The  exclusion  of  evidence  waa 
not  reversible  error  where  It  was  subsequently 
admitted  during  the  trial.— Rice  v.  Dinsmore, 
92  A.  847. 

8  1062  (N.J.)  In  an  action  for  false  imprison- 
ment, aubmisaion  to  the  jury  of  the  question 
of  probable  cause,  when  the  evidence  thereon 
was  not  conflicting,  held  harmless,  under  Prac- 
tice Act,  8  27,  where  the  jury  found  for  plaintiff, 
and  a  finding  of  prol>able  cause  would  not  have 
been  snpported  by  the  evidence.— Mallery  v.  Brie 
B.  Co.,  92  A.  8T1. 

{  1064  (Conn.)  In  an  action  by  building  con- 
tractor, an  instruction  which  concerned  only  the 
period  of  delay  as  to  which  defendant,  by  reason 
of  his  election  to  claim  special  damages,  instead 
of  liquidated  damages,  could  not  recover,  held 
harmless,  even  if  erroneous. — Dean  v.  Connecti- 
cut Tobacco  Corporation,  92  A.  408. 

9  1064  (Conn.)  In  an  action  for  a  cat  bite, 
failure  to  quality  a  charge  held  not  harmful  to 
plaintiff.— Bischoff  v.  Cheney,  92  A.  660. 

S  1064  (N.J.Snp.)  In  a  passenger's  action  for 
injnrles  from  defendant's  handling  of  explosives 
at  a  station  where  reasonable  care  was  neces- 
sarily a  high  degree  of  care,  heldi  that  an  in- 
struction that  defendant  was  required  to  ex- 
ercise a  "high  degree  of  care"  was  harmless.— 
Oallatty  t.  Central  R.  of  New  Jersey,  92  A. 
279. 

51066  (Tt.)  In  an  action  against  a  street 
Iway  company,  where  the  court  correctly 
stated  the  rule  aa  to  the  operation  of  street 
ears,  the  fact  that  be  also  instructed  that  the 
rules  for  the  operation  of  steam  cars  differed 
Aeld  not  prejudicial.— Poll ica  v.  Twin  State 
Gas  ft  Electric  Co.,  92  A.  150. 

f  1 068  (Conn.)  It  being  found  that  intestate's 
injury  and  death  were  directly  due  to  his  own 
negligence,  any  error  in  instructing  or  refusing 
to  instruct  as  to  defendant's  negligence  was 
harmless.- Bemier  v.  Woodstock  Agr.  Society, 
92  A.  IflO. 

Intestate's  injury  having  been  found  to  have 
been  canaed  by  lila  own  negligence,  piaintiS  was 


not  prejudiced  by  any  error  In  the  diarge  as  to 
defendant's  liability  as  to  eonditiona  caused  by 
an  independent  contractor.— Id. 

6  1070  (Conn.)  Failure  to  find  on  immateria! 
facts  is  not  prejudicial  on  an  appeal  from  the 
denial  of  a  motion  to  set  aside  a  verdict  where 
the  transcript  contains  all  the  evidence. — ^Riwia 
V.  Climax  Co.  of  Lowell,  92  A.  427. 

<D  Error  Waived  la  A»peU«te  Cosrt. 

8  1078  (Pa.)  Assignments  of  error  presenting 
questions  not  referred  to  in  the  argument  will 
not  be  considered.- Ill  re  Donnelly's  Estate,  92 
A.  306.  , 

S  I07S  (B.L)  An  eixeptioa  that  a  decree 
separate  maintenance  equitably  terminated  be- 
fore death  of  the  husband  will  be  overruled, 
where  it  is  not  argued  in  appellant's  brief  apart 
bom  other  grounds  of  exception.— Gilbert  v. 
Hayward,  92  A.  625. 

8  1078  (Vt)  Exceptions  to  the  admissioa  of 
testimony  are  waived  by  failure  to  brief  them. 
— Seeley  v.  Central  Vermont  Ry.  Co.,  92  A.  28. 

XVn.  DETERMINATION  AND  DISPO- 
SITION OF  CAUSE. 
(D)  KorevaaX. 

1 1170  (N.J.)  Under  Practice  Act  1912  (P.  L. 
p.  382)  8  27,  the  appellate  court  will  not  re- 
verse a  judgment  for  harmless  emm.— Estate  of 
Edward  H.  Murphy,  Ine,  v.  Marron^  92  A. 

366. 

8  1 170  fN.J.)  Under  Practice  Act  (P.  L.  1912, 
p.  382)  S  27,  a  judgment  will  not  be  reversed  for 
error  not  injurious  to  substantial  rights.— Ridge- 
ley  T.  Walker,  92  A.  394. 

(F)  Mandate  aad  ProoMdlaacs  la  I««»weT 
Coart. 

(1194  (Vt)  The  determination  of  the  appel- 
late court,  "Decree  affirmed  and  cause  renuand- 
ed,"  held  not  to  decide  a  contention  as  to  wheth- 
er the  case  would  be  remanded  with  leave  to  file 
an  answer.— Tudor  v.  Kennett,  92  A.  213. 

8  1 207  (V t.)  A  decree  on  remand  in  a  suit  by 
a  county  against  a  town  dedicating  land  for  a 
courthouse  held  not  to  conform  to  the  direc- 
tions of  the  Supreme  Court. — Bennington  Coun- 
ty V.  Town  of  Manchester,  92  A.  816. 

A  decree  after  mandate  of  the  Supreme  Court 
must  comply  therewitb.-^d. 

APPEARANCE. 

8  9  (Pa.)  The  acta  of  a  defendant  partner  and 
his  counBel  In  seeldng  to  set  aside  a  Judgment 
against  the  firm  and  In  securing  a  rehearing 
held  a  general  appearance  preduding  8ut»e- 
quent  objection  to  jurisdiction^— Swecker  t. 
Reynolds,  92  A.  76. 

Any  action  by  a  defendant  except  an  objec- 
tion to  the  jurisdiction,  which  recognizes  the 
case  as  being  in  court,  constitutes  a  "general 
appearance."— Id. 

^  APPLIANCES. 

See  Master  and  Servant,  88  101-124. 

APPLICATION. 

See  Payment,  8  3& 

APPOINTMENT.  . 

See  Executors  and  Administrators,  SI  17-35; 
Officers,  8  17 :  Trusts,  8  156. 

APPROPRIATION. 

See  Monldpal  Corporations,  8  892. 

ARBITRATION  AND  AWARD. 

m.  AWABD. 

Ji  S7  (Pa.)  Where  an  agreement  for  the  snb- 
Bslon  of  a  controversy  to  arUtraton  antho^ 
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ized  them  to  settle  the  differences  between  the 
paitiea,  held  an  awaid  to  plaintiff  of  a  certain 
sum  with  Interest  was  sufficiently  in  accordance 
with  the  agreement  to  authorise  the  court  to 
enter  judgment  therecm. — Harry  F.  Mnrphy  & 
Co.  T.  Greenberg,  92  A,  611. 

1 71  (NJI.)  In  the  absence  of  request  to  re- 
port evidentiary  facts,  held  not  error  to  deny  a 
motioD  for  recommittal  of  report  of  arbitrators 
tor  sach  purpose,  even  if  the  case  was  submitted 
to  referees,  under  Pub.  St.  1901,  c.  227,  |S  ^14. 
— Newcomb  t.  Town  of  Hampton,  92  A.  802. 

1 84  (N^)  A  jndgment  on  the  6nding8  of  ar^ 
bttrators,  entered  after  the  term  of  court  re- 
quired by  the  agreement,  Itetd  properly  vacated 
and  entered  nunc  pro  tunc. — Newcomb  v.  Town 
of  Hampton,  92  A.  802. 

1 84  (Pa.)  Since  an  award  by  arbitrators  un- 
der Act  June  16, 1836  (P.  L.  TIES),  is  equivalent 
to  a  verdict  the  court  may  enter  judgment  there- 
on, though  no  rule  of  court  for  soomisslon  to 
arbitrators  has  been  entered.— Harry  F.  Morpby 
&  Co.  V.  Qreenberg,  92  A.  611. 

That  the  agreemoit  to  salnnit  a  controrersy 
to  arbitimtoiB  did  not  anthortee  the  arbitrators 
to  enter  judgment  did  not  prevent  the  ooart 
from  entering  judgment  on  tnefr  avard^Id. 

ARCHITECTS. 

See  Contracts,  }  ISa 

ARGUMENT  OF  COUNSEL 

See  OMal,  ff  114-138. 

ARREST. 

See  Criminal  liaw,  |  926;  Fake  Impriscoiment. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  H  200,  768:  Homldde,  » 
$4,  87;  Master  and  Servant,  |  801. 

I.  OlVn.  T.TABir.fTT. 

(B)  Actions. 

{.34  (Me.)  Where  plaintiff  demanded  panitlve 
damages  for  injured  feelings,  defendant  could 
show  plaintiff's  misconduct  towards  liim  two 
days  before  the  assault  in  mitigation  of  dam- 
ages.—Newton  V.  Hawkes.  92  A.  986. 

ASSESSMENT. 

See  Municipal  Corporations,  81  818,  406-A12, 
964-979 ;  Taxation,  {{  S0S^96. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Brror,  H  72&-740;  Orlnrinal 
Law,  S  1129. 

ASSIGNMENTS. 

See  Appeal  and  Error,  8  909 ;  Fraudulent  Con- 
veyances; Garnishment,  §  61;  Judgment,  S 
943  ;  MortgagcB.  226-%6 ;  Trusts,  §  147 ; 
Witnesses,  §  183. 

I.  BEQinSITES  AHD  VAUDZTT. 
(B)  MoAm  and  SnfllcleBfir  of  AasiVBUOKi. 

8  48  (Me.)  Where  upon  dissolution  one  of  two 
partners,  to  whom  an  account  was  due,  orally 
assigned  his  interest  to  plaintiff,  receiving  his 
dne  share  oS  the  accoafit,  thia  constituted  an 
(tqaltable  assignment— Lord  v.  Downs,  92  A. 
827. 

TV.  ACTIONS. 

8  120  (Me.)  Where  upon  dissolntlon  one  of 
two  partners,  to  whom  an  account  was  due, 
oraUy  assigned  his  interest  to  plaintiff,  receiv- 
ing  bis  dne  share  of  the  account,  this  constituted 
an  eqoitable  assignment  authorizing  suit  in  the 
name  of  asflignor,  but  not  of  pluntiff.— Lord 
T.  Downs.  92  A.  827. 


I  121  (Me.)  Where  upon  dissolution  one  of  two 
partners  orally  assigned  his  Interest  In  an  ac- 
count, agreeing  that  if  suit  should  be  necessary 
it  should  be  brought  in  tlie  name  of  the  assignee, 
a  written  assignment  executed  pursuant  to  this 
agreement  related  back  to  the  oral  assignment, 
and  entitled  the  assignee  to  sue  In  his  name 
under  direct  provisions  of  Kev.  St  c.  84,  8  146. 
—Lord  V.  Downs,  92  A.  327. 

8  I3t  (Vt.)  In  an  action  by  an  assignor  for  the 
benefit  of  the  assignees,  the  declaration  need 
not  allege  that  it  is  brought  in  behalf  of  the 
assignees.— tjt.  Albans  Granite  Co.  v.  Elwetl  ec 
Co.,  92  A.  974. 

8  132  (Vt.)  Where  the  pleadings  raised  as  an 
issue  of  fact  the  right  of  a  corporation  to  main- 
tain the  action  after  voluntary  dissolution,  evi- 
dence of  the  assignment  of  its  claims  was  ad- 
missible on  that  issue  to  show  that  tlie  action 
was  for  the  benefit  of  the  assignee. — St  Albans 
Granite  Co.  v.  Elwell  &  Co.,  92  A.  974. 

8  139  (Vt)  In  an  action  in  the  name  of  an 
assignor  for  the  benefit  of  the  assignees,  a  court 
can  protect  the  parties  in  the  matter  of  costs 
and  protect  each  assignee  without  subjecting  the 
d^endant  to  separate  actions.— St  Albans 
Granite  Co.  t.  Blwell  ft  Co.,  ^  A.  874. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

IV.  ADMUflSTBATIOK  OF  ABSXOHBD 

ESTATE. 

8  253  (MeO  Assignee  for  the  bmefit  of  cred- 
itors continuing  to  use  teams  purchased  by 
the  debtor  from  plaintiff  under  a  conditional  sale 
held  personally  liable  under  the  agreement  for 
such  use.— ^Tonaa  Edwards  &  Son  r.  Pinkham, 
92  A.  817. 

ASSOCIATIONS. 

Bee  Beneficial  Associations ;  Insurance,  88  687- 
698 ;  Trade  Unions. 

ASSUMPSIT,  ACTION  OF. 

See  Action,  8  28 ;  Breach  of  Marriage  Promise, 

L2S;  Ju^ent,  88  B90,  641,  956;  Work  and 
ibor,  li  28,  29. 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  88  203-223. 

ATTACHMENT. 

See  Audita  Querela,  |  S;  Garnishment;  Bail- 
roads,  81 171, 177. 

V.  LEVT,  LIEN,  AND  OTTSTODT  AHD 
DISFOSZTIOH  OF  PKOPEBTY. 

8  167  (Vt.)  An  attachment  of  real  estate  al- 
leged to  belong  to  noaresidents,  under  P.  S. 
1450,  on  a  return  showing  levy  by  leaving  copy 
in  town  clerk's  office,  held  invalid  where  the 
return  did  not  show  that  defendants  bad  no 
tenant,  agent,  or  attorney  In  the  state.—Deal  t. 
Powell,  92  A.  648. 

S  189  (Vt)  The  rights  and  liabilities  of  a 
receiptor  of  attached  property,  stated.— McDer- 
mott  V.  Jaquith,  92  A.  230. 

The  valuation  of  property  as  given  in  a  re- 
ceipt for  attached  property  is  conclusive  upon 
the  officer  and  the  receiptor  whether  the  ac- 
tion is  assumpsit  or  trover. — Id. 

The  oblieation  of  a  receiptor  of  attached  prop- 
erty is  collateral  to  the  debt,  and  cannot  exiat 
after  the  officer's  liability  has  .ceased.— Id. 

A  decree  in  an  injunction  suit  held  not  to 
merge  the  claim  of  plaintiff  in  an  action  at  law, 
so  that  receiptors  of  attached  property  could 
not  escape  liability  to  the  officer  for  a  wrong- 
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taX  retimi  of  tiie  pnnteity  to  the  debtor  on  the 
theoir  that  the  attacbment  bad  no  baaia^Id. 

Vm.  OUUMS  BT  THIBD  PERSONS. 

8  296  (Me.)  It  is  not  a  compliance  with  Rev. 
St.  c  83,  S  46,  for  one  claiming  property  at- 
tached to  serve  on  the  creditor's  attorney,  in- 
stead of  the  officer,  a  true  account  of  the 
amount  due  on  bis  cfaim.— Hill  t.  Wiles,  92  A. 
990. 

In  Tiew  of  Bev.  St.  c.  83,  S  45,  held,  that  a 
claimant  of  attached  property  must  give  the 
tme  account  of  the  amount  of  bis  claim  re- 
quired by  section  46,  tbonc^  the  officer  had 
sold  the  property.— Id. 

ATTORNEY  AND  CLIENT. 

See  GorporaHona,  M  SOS,  812.  816,  456;  Di- 
vorce, 8  198;  Election  of  BemedieB,  8  15; 
Husband  and  Wife,  8  19;  Malicious  Prosecu- 
tion. J  69;  New  Trial,  §8  31,  32;  Towns,  If 
^87yB9;  Tria^8l  114-133;  Trmrta,  H  227. 

rV.  OOMPENSATIOK  AMD  UEH  OF 
ATTOmrEY. 
(A)  PeM  and  Oth«v  Bemviterfttlon. 

1 1 60  (N J.)  The  proofs  of  service,  or  delivery, 
of  a  copy  of  tbe  bill  pursiuuit  to  Act  April  14, 
1903  (P.  L.  p.  638)  8  9,  are  conditionB  precedent 
to  an  attorney's  right  to  sue  his  client  for  his 
taxed  bill  of  fees,  costs,  and  disbnrsementa.— 
PerUns  v.  McBride,  92  A.  395. 

AUDITA  QUERELA. 

8  3  (Vt.)  Where  service  of  attacbment  on 
real  estate  belonging  to  nonresident  defendants 
was  not  made  as  required  by  statute  and  judg- 
ment was  rendered,  defendants  were  entitled  to 
have  it  vacated  on  audita  querela,  though  they 
might  also  have  another  remedy.— Deal  r.  Pow- 
ell, 92  A.  648. 

AUTHORITY. 

See  Corporations,  fl  398-432;  Principal  and 
Agent,  IS  79-124. 

AUTOMOBILES. 

fiee  Damages,  SI  12.  113,  174.  177 ;  Highways. 
8  184 ;  Master  and  Servant.  H  802,  332 ;  Mu- 
nicipal CoriMrationB,  H  705,  706;  Kegligenee, 
8  93. 

AWARD. 

See  Arbitration  and  Award,  S|  67-«4. 

BAILMENT. 

See  Innkeepers,  8  H :  Pledges. 

8  I  (N.J.Sup.)  A  "bailment"  is  the  holding 
of  a  cnattel  by  one  person  under  an  obligation 
to  return  it  to  acother  after  some  special  pnz^ 

Eose  is  accomplished.— Gilson  v.  Pennsylvania 
I  Co.,  92  A.  59. 

A  "constructive  banment"  arises  where  the 
person  having  poaseaslon  of  a  chattel  holds  It 
under  circumstances  imposing  on  him  an  obliga- 
tion to  deliver  it  to  another.- Id. 

8  5  (N.J.Sup.)  An  "actual  bailment"  exists 
where  there  is  either  an  actual  or  "constructive 
delivery"  of  tbe  chattel  to  the  bailee  or  bis 
agent—Gilson  v.  Pennsylvania  R.  Co.,  92  A.  59. 

To  constitute  bailment,  where  delivery  can  be 
constructive  only,  there  muat  be  an  intention  to 
transfer  such  possession  ss  will  exclude  the  own- 
er's possesi^on  during  the  bailment— Id. 

1 22  (Vt)  Where  a  local  grange  received 
pOBsession  of  a  school  piano  from  its  caretaker, 
for  use  until  wanted  by  the  school,  its  right 
to  retain  possession  was  terminated  on  demand 
for  its  return  after  the  reopening  of  the  school. 
—Town  of  Grand  Isle  t.  McGowan,  92  A.  & 


BALLOTS. 

See  Blections,  81  179,  194. 

BANKRUPTCY. 

See  Assignments  tor  Benefit  of  Creditor* ;  In- 

Bolvency. 

m.  ASSIOmOEUT,  ADlCanSTRATIOH. 
AMD  DISTKIBimON  OF  BAKK- 
BirPTV  ESTATE. 

(B)  AMlicnmcmt,  mm*  TIUe»  Riskts.  mmA 
R«in«dl»s  of  Trustee  1b  General. 

8  135  (Md.)  The  trustee  in  bankraptcy  for 
some  purpose  stands  in  poeition  of  the  cred- 
itors and  for  others  of  the  bankrupt  himself, 
and  this  is  in  no  wise  affected  by  die  amend- 
ment  of  1910  of  tbe  Bankruptcy  Law.— Jones 
V.  Dugan,  92  A.  776. 

8  140  (Md.)  Where  two  parties  purchase 
property,  each  paying  part  of  the  purchase 
money,  and  title  is  taken  in  the  name  of  one. 
tbe  trustee  in  bankruptcy  of  the  legal  owner 
cannot  claim  a  greater  interest  than  tbe  bank- 
rupt actually  had.— Jones  v.  I>oean.  92  A.  775. 

8  143  (Pa.)  Transferability  Is  the  test  of  Uie 
title  of  a  trustee  in  bankruptcy  under  the  pro- 
vision of  tbe  Bankruptcy  Act  that  all  property 
which  the  bankrupt  could  have  trangferren,  or 
which  could  have  oeen  levied  on  or  sold  under 
judicial  proceedings,  shall  pass  to  hla  tmatee.— 
In  re  Packer's  Estate,  92  A.  70. 

I  ISI  (Me.)  Where  a  trustee  In  bankmptcr 
has  taken  possesdon,  the  p^perty  is  in  the  cos- 
tody  of  the  law  and  cannot  be  removed  there- 
from by  any  private  person  or  by  any  procees 
out  of  any  court,  except  one  having  a  si^rvis- 
ory  control  or  aoperior  jurisdiction  In  the  prem- 
ises.- Williams  v.  Noyes  ft  Nutter  Mfc.  Co.,  02 
A.  482. 

A  mortgagee  of  a  stock  of  goods  not  exceed- 
ing $500  in  value,  it  being  a  condition  that  the 
mortgagor  should  keep  the  stock  to  such  value, 
who  took  from  the  mortgagor's  trustee  in  bank- 
ruptcy goods  valued  at  more  than  fl,000  and 
disposed  of  them,  held  liable  to  account  to  the 
trustee  for  the  excess  in  his  hands  over  $500. 
—Id. 

1 152  (Me.)  Tbe  trustee's  title  to  the  bank- 
rupt's estate  relates  bexk  to  the  date  of  the  ad- 
judication.— Williams  v.  Noyes  &  Mutter  Mfg. 
Co.,  92  A.  4S2. 

1 155  (Me.)  A  trustee  In  bankruptcy  takes  the 
property  of  the  estate,  subject  to  all  existiog 
equities,  liens,  and  Incumbrancea  against  it^ 
Williams  t.  Noyes  ft  Matter  Ufg.  Go.  92  A. 
482. 

(C)  Preferences  «nd  Transfers  l>7  B»nlc- 

rnpt,  and  Attacbments  and 
Otber  Liens. 

1 172  (Coon.)  Facts  held  insufficient  to  con- 
stitute a  constructive  truat  of  the  proceeds  of 
bankrupts'  tobacco  crop,  so  that  an  order  for 
payment  of  claimant's  debt  out  of  such  proceeds, 
having  been  given  within  four  montiis  before 
debtors  were  declared  bankrupta,  was  invalid 
as  against  the  bankrupts'  tmstee,— Bfalthle 
Olds,  92  A.  40S. 

(B)  Aotiona  br  «v  AcalBst  Tnuite«. 

8  303  (Me.)  In  an  action  of  trover  by  the 
trustee  in  bankruptcy  against  the  bannnpt's 
mortgagee  under  mortgage  providing  that  the 
mortgagor  might  sell  and  replace  goods,  held, 
that  the  mortgagee  had  the  burden  of  showing  ti- 
tle to  goods,  if  any,  and  that,  on  the  facts, 
the  inference  necessarily  arose  that  no  part  of 
the  original  stock  was  left  at  tbe  bankruptcy.— 
Williams  v.  Noyes  &  Nutter  Mfg.  Co.,  92  A 
482. 

(in  Clnlais  Avalnst  and  Dlstrtb«tloB  ef 
Bstate. 

8  364  (Vt)  Where  a  creditor,  whose  claim 
against  a  bankrapt  was  secured  by  a  diattel 
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mortgage  apon  the  property  of  the  wife  of  the 
bankrupt,  made  full  duelorore  as  to  hiB  secur- 
ity in  the  bankruptcy  proceedings,  and  the 
bankrupt  in  effect  denied  an;  interest  in  the 
mortgaged  proper^,  the  proving  of  the  claim 
against  the  bankrupt  and  the  receipt  of  a 
dividend  thereon  did  not  constitnta  a  waiver 
of  the  mortrage.— P.  Ballanttne  ft  Sous  t.  Fenn^ 
92  A.  3. 

V.  BIGHTS,  REMEDIES,  AKH  DIS- 
OHAllOE  OF  BANKRUPT. 

{421  (Vt)  Jadgmrats  in  treepaas  and  caae 
for  violent,  but  unintentional,  injuries  to  the 
person,  held  barred  by  discharge  la  bankmptcy. 
-In  re  Groat,  92  A.  646. 

1436  (Vt.)  A  judgment  creditor  having  the 
burden  of  showing  that  hia  claim  is  not  barred 
by  discharge  in  bankruptcy,  the  creditor's  dee- 
laration,  from  which  the  nature  of  the  claim 
appeareu  should  be  mven  the  construction  most 
favorable  to  the  baurupt^In  re  Qrout,  82  A. 
646. 

BANKS  AND  BANKING. 

See  Constitutional  Law,  §  46;  Costs,  i  93: 
Courts,  i  97;  Gifts,  f  66;  Principal  and 
Surety,  f  145;  Taxation,  fi§  12,  40,  42.  128; 
WUJs,  fi  69;  Witnesses,  |  286. 

IT.  NATION AI.  BANKS. 

1258  (Pa.)  A  national  bank  may  buy  drafts 
With  bills  of  lading  attached,  but  not  bills  of 
lading.— First  Nat  Bank  of  Mifflintown  t. 
First  Nat,  Bank  of  New  Kenungton,  92  A. 
1076. 

BAR. 

See  Judgment,  ]}  642-719. 

BASEBALL 

See  Constitutional  Law,  8  84;  Sunday,  S|  2,  6. 

BASTARDS. 

U.  CUSTODT.  SUPPORT,  AND  PRO- 
TECTION. 

S  17'A  [New,  vol.  12  Key-No.  Series] 

(DeLGen.Sess^  27  Del.  Laws,  c.  262,  {  1. 
making  neglect  to  support  child  in  destitute 
circumstances  a  misdemeanor,  held  to  apply  to 
prosecution  for  neglect  to  support  illegitimate 
child  bom  before  it  was  enacted,  and  not  to 
repeal  bastardy  act.— Bradfield  v.  State,  82  A. 


BATTERY, 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Exemptions.  S  50;   Garnishment,  §  131; 
Insurance,  §S  687-698;   Mandamus,  {  164. 

S  10  (Pa.)  The  power  to  expel  a  member  of  a 
beneficial  association  can  be  conferred  only  by 
the  association's  charter,  and  not  by  a  by-law. 
— ^Macavlcza  t.  Workingman's  Club  of  Ply- 
month,  92  A.  41. 

A  member  of  a  benefidal  asioclation  cannot, 
without  notice,  be  expelled  for  nonpayment  of 
arrearages.— Id. 

BENEFICIARIES. 

See  Wills,  SS  104.  166,  687. 

BEQUESTS. 

See  Wilb,  I  409. 

BEST  AND  SECONDARY  EVIDENCL 

See  Criminal  Law,  H  398,  400;  Bvidence, 
1B7-181. 


BILL  OF  EXCEPTIONS. 

See  BzeepUons,  BUI  of. 

BILL  OF  UDING. 

See  Carriers,  ||  173. 18a 

BILL  OF  PARTICULARS. 

See  Indictmeat  and  Information,  1 121. 

BILL  OF  SALE. 

See  Chattel  Mortgages,  {  6. 

BILLS  AND  NOTES. 

See  Abatement  and  Revival,  S  41;  Husband 
and  Wife,  88  85,  87,  232,  235;  Principal  and 
Agent,  I  115;  Principal  and  Surety,  6  113; 
Specinc  Performance,  I  35;  Witnesses,  88 
169,  269. 

U-  OONSTBVOTION  AND  OPERATION. 

8  123  (Md.)  Under  Negotiable  Instruments 
Act  (Code  Pub.  Gen.  Laws  1904,  art  13,  g  39), 
the  president  of  a  corporation  who  signed,  with- 
out qualification^  a  note  executed  by  the  corpo- 
ration, Aeld  prima  facie  personally  liable. — Bel- 
mont Dairy  Co.  t.  JThrasher,  92  A.  760. 

The  president  who  signed  a  corporate  note 
held  personally  liable  unless  it  was  the  under- 
standing of  the  parties  that  he  should  not  be 
BO  liable.--Id. 

V.  BIGHTS  AND  T.T  ABfT.TTIES  ON  IN- 
DORSEMENT OR  TRANSFER. 

(A)  Indaraem«Bt  Before  DellTery  t«  or 
Trmufev  by  Payee. 

8266  (Me.)  In  an  action  for  contribution, 
based  on  plaiotiflfs  payment  of  a  note  given  in 
renewal  of  a  note  aisued  by  W.  and  indorsed  by 
plaintiff  and  defendant,  defendant's  testimony 
that  he  indorsed  the  original  note  on  W.'s  repre- 
sentation that  be  was  doing  so  for  the  plaintiEC, 
as  well  as  for  W.,  was  material  evidence  of  the 
nature  of  tbe  contract.— Lansler  t.  Hooper,  92 
A.  179. 

(B)  Indorsement  for  Transfer. 

8  301  (Pa.)  Where  the  holder  of  a  note,  after 
maturity  and  for  a  consideration,  extends  the 
time  of  payment,  an  indorser  not  consenting 
thereto  is  relieved  from  UablUty,  under  Nego- 
tiable Instrument  Law  of  May  16,  1901,  8  120. 
^Second  Nat  Bank  of  Mechanlcsburg  t.  Gra- 
ham, 92  A.  198. 

The  mere  taking  of  another  instrument  as  col- 
lateral for  a  note  is  not  such  an  extension  of 
time  as  will  discbarge  an  indorser  under  the 
Negotiable  Instrument  Law  of  May  16,  1901, 
8  120.-Id. 

In  order  for  an  agreement,  purporting  to  ex- 
tend the  time  of  payment  of  a  note,  to  dis- 
charge an  indorser  under  the  Negotiable  Instru- 
ment Law  of  May  16,  1901  8  120,  it  must  pre- 
vent tbe  holder  of  tbe  note  from  suing  the  prin- 
cipal.—Id. 

VI.  PBESENTKENT,  DEMAND,  NO- 
TICE. AND  PROTEST. 

8  408  <Pa.)  Failure  of  the  holder  of  a  note 
to  cause  the  same  to  be  protested  does  not  dis- 
charge an  indorser  from  liability  thereon.— First 
Nat.  Bank  of  Shickshinny  t.  Tuatin,  92  A.  110. 

Vm.  ACTIONS. 

8475  (Del.Super.)  An  affidavit  of  defense  In  an 
action  on  a  note  held  to  sufficiently  allege  that 
it  was  delivered  for  a  special  purpose  only,  and 
not  to  transfer  property  therein,  within  26  Del. 
Laws,  c.  191.  i  16,  and  was  therefore  sufficient 
to  prevent  Jndgment. — Wilmington  Trust  Co. 
V.  Morgan,  «2  A.  988. 
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1 499  (Pa.)  Id  an  action  against  an  iDdorser, 
tbe  bnrdea  was  od  defendant  to  prore  that  the 
holder  of  tbe  note  had  accepted  a  new  note  in 
payment  of  the  one  sued  on. — Second  Nat  Bank 
<rf  MecbanicBburg  v.  Graham,  92  A.  198. 

I  SO  I  (DeL)  In  an  action  on  a  note  by  as 
executrix  ot  the  deceased  payee,  conversations 
by  defendant  with  her  in  tbe  absence  of  the 
payee,  prior  to  or  at  the  time  of  the  delivery 
of  the  note,  held  immaterlaL— Schagrin  t. 
Schagrin.  92  A.-  862. 

1 504  (Md.)  Where  plaintiff  claimed  that  the 
preaident  of  a  coiporatiott  whldi  executed  a 
note  was  also  bound,  evidence  that  plaintiff  had 
in  the  past  accepted  notes  of  the  corporation, 
held  inadmissible.— Belmont  Dairy  Co.  t. 
Thrasher,  02  A.  766. 

1 527  (Pa.)  In  an  action  against  an  indors- 
er,  evidence  of  the  receipt  of  interest  in  advance 
for  a  period  beyond  tbe  maturity  of  the  note 
was  prima  facie  proof  of  an  agreement  extend- 
ing the  note.— Second  Nat.  Bank  of  Mechanica- 
boig  V.  Graham,  92  A.  108. 

Evidence,  in  an  action  against  an  Indorser, 
held  insufficient  to  show  that  the  time  of  pay- 
ment was  extended  by  tbe  holder  without  the 
indoner's  consent— Id. 

BONA  FIDE  PURCHASERS. 

See  Vendor  and  Purchaser,  «  229,  232. 

BONDS. 

See  Executors  and  Administrators,  S9  529 : 
Intoxicating  Liquors,  86,  88:  Mechanics' 
Liens,  {  317;  Officers,  S  126;  Principal  and 
Surety ;  Taxation,  {  324. 

V.  AOnOHS. 

f  124  (Me.)  In  an  action  upon  a  bond,  the 
declaration  may  claim  the  jwnalty  ool^  without 
mentioning  the  condition  and  assigning  a 
breach,  or  the  couditioDB  may  be  set  out  and 
the  breaches  assigned.- Inhabitants  of  Booth- 
boy  Harbor  v.  Maraon,  9Z  A.  623. 

BOUNDARIES. 

See  Evidence,!  460;  Fences:  Fish»|7;  Par- 
ty Walla;  Witnesses,  |  375. 

Q.  EVIDEMOE.  ABOERTAimiEIIT,  AHD 
SSTABUSHMEira. 

S  35  (Me.)  Evidence  that  ordinarily  land  over- 
runs measures  given  in  old  deeds  and  surveys 
held  admissible  to  explain  apparent  discrepan- 
cies between  old  surveys  and  what  are  claimed 
to  be  tbe  monuments  marking  lines  and  cor- 
nels.—Smith  V.  Booth  Bros.  &  Uurricane  Isle 
Granite  Co..  92  A.  103. 

i  36  (Vt)  Surveys  may  be  resorted  to  for  es- 
tablishing particular  points  and  limits.— State  t. 
Heaphy,  92  A.  818. 

BREACH  OF  MARRIAGE  PROMISE. 

See  Evidence,  {  471;  Witnesses,  |  248. 

i  8  (Me.)  A  contract  to  marry,  though  evi- 
denced by  promises  at  different  times,  is  but  a 
siufcle  contract,  and  a  breach  thereof  is  but  one 
breach  of  one  contract — Gafmong  v.  HeadOTSon, 
92  A.  322. 

i  13  (Vt.)  An  offer  to  marry  after  a  breach 
of  promise  to  marry  is  no  bar  to  an  action  for 
the  breach.— Stacy  v.  Dolan,  92  A.  453. 

i  IB  (Me.)  A  declaration  must  allege  a  prom- 
ise on  a  definite  date,  though  the  date  alleged 
need  not  be  proved,  but  plaintiff  may  prove  a 
later  promise,  or  an  earlier  one  if  within  the 
statute  of  limitations. — Garmong  t.  Henderson, 
92  A.  322. 

A  declaration  which  sets  forth  mutual  assur- 
ances of  love  and  affection,  and  which  allpges 
that  by  reason  of  such  mutual  understandings 
the  parties  became  and  were  engaged  to  be  mar- 


ried, is  defective  for  falling  to  allege  a  direct 
and  positive  promise  by  either. — Id. 

An  averment  in  the  declaration  that  plaintiff 
was  ready  to  perform  tbe  contract  on  her  part 
is  material,  where  no  time  ci  pdtormance  is 
alleged.— Id. 

An  averment  that -the  promise  was  mtttual  is 
material  and  necessary. — Id.  ■ 

A  declaration  which  alleges  tbe  time  of  the 
promise  as  during  a  designated  month  is  defec- 
tive for  failing  to  specify  tbe  date  of  the  prom- 
ise-Id. 

A  declaration  which  avers  that  by  defendant's 
failure  and  refusal  to  keep  his  promise,  pUuntW 
was  degraded  and  disgraced  i«  not  a  direct  and 
positive  averment  of  a  breach  by  defendant, 

and  is  not  sufficient.— Id. 

S  21  (Me.)  Evidence  of  aednction  under  a  prior 
contract  to  marry  is  admissible  If  alleged,  but 
not  admissible  in  an  action  for  breach  of  a  sob- 
sequent  contract  to  marry. — Garmong  r.  Hen- 
derson. 92  A.  S22. 

1 21  (Vt)  In  action  for  breadi  of  promise  of 
marriage,  offers  of  marriage  subeequoit  to  tbe 
breach,  and  after  the  bringing  of  suit,  held  ad- 
missible in  mitigation  of  damagea.--Stai7  v. 
Dolan.  92  A.  453. 

Evidence  that  offers  of  marriage  made  after 
breach  were  made  in  good  faith  held  not  admis- 
sible to  rebut  inference  that  such  offers  consti- 
tuted an  admission  of  a  previooa  engagement 
— Id. 

125  (Vt)  Though  an  action  for  breach  oi 
promise  of  marriage  is  in  assumpsit  the  dam- 
ages are  determined  on  principles  not  applying 
in  ordinary  cases  of  assumpsit— Stacy  t.  Dulan, 
92  A.  453. 

BRIDGES. 

See  E^nent  Domain,  S  101 ;  Municipal  Cor- 
porations, {  385;  Waters  and  Water  Coors- 
is^  I  168. 

BRIEFS. 

See^A^al  and  BnoTt  i  TtSS;  CMmlnal  Law, 

'  BROKERS. 

See  Appeal  and  Error,  |  1010;  Evidence,  | 
271;  Factors. 

XV.  coMPxmsATioir  aud  uek. 

1 46  (Del.8uper.)  A  bn^  who  agreed  that 

the  owner  might  sell  the  property  during  tbe 
time  it  was  listed  with  him  cannot  recover  com- 
pensation for  a  sale  made  directly  by  the  owner, 
of  which  he  was  not  the  procuring  caoae.— Tebo 
V.  Weld,  92  A.  878. 

{49  (DeLSuper.)  To  entitle  a  real  estate  bnft- 
er  to  his  commission,  he  must  have  effected  the 
sale  or  produced  a  purchaser  readjr,  able  and 
willing  to  buy  at  the  terms  offered,— Tebo  t. 
Weld,  92  A.  ^6. 

S  50  (DeLSuper.)  Where  the  agency  was  not 
limited  as  to  time,  considerable  delay  in  mak- 
ing the  sale  will  not  deprive  a  real  estate  brok- 
er of  commission.— Tebo  v.  Weld,  92  A.  876. 

I  52  (Conn.)  That  conditional  bill  of  sale  re- 
ferred to  in  agreement  to  sell  land  had  not  in 
fact  been  executed  held  not  to  defeat  recovery 
of  commis^ons  on  the  sale  of  the  land,  where 
its  terms  had  been  agreed  npon.— Z>worski  t. 
Lowe,  92  A.  112. 

That  prospective  purchaser  bad  never  signed 
written  contract  to  buy  land  held  not  to  defeat 
a  recovery  of  broker's  commissions,  where  he 
was  ready,  able,  and  willing  to  pnrehasa  on 
terms  agreed  upon.^ — Id. 

S  56  (Del.Soper.)  Where  a  real  estate  broker 
is  the  procuring  cause  of  a  sale  by  the  own€r 
direct,  ne  may  recover  what  his  services  are 
worth,— Tebo  v.  Weld.  92  A.  876. 

&.  landowner,  by  Ustiog  his  property  with  a 
broker,  does  not,  witboal  an  agreement  to  the 
contrary,  deprive  himself  of  tbe  right  to  make 
a  sale  direct— Id. 
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V.  ACTIONS  rOB  COMPENSATIOZr. 

}88  (Fa.)  Whether  the  enwloymeDt  contxaiet 
Tu  executed  or  ratified  by  oefendanto  was  for 
the  jnry.-McMaUln  t.  Belgbard,  92  A.  747. 

BURDEN  OF  PROOF. 

See  IWidence,  |  96. 

BY-LAWS. 

See  Trade  TTniooB,  {  S. 

CANCELLATION  OF  INSTRUMENTS. 

fiee  FrandQteat  ConTeyaiiceg,  8  300:  Principal 
and  Agent.  §  171^  Sales.  »  120,  124. 

CARMACK  AMENDMENT. 

fies  ConmwTceh  |  & 

CARRIERS. 

See  Appeal  and  Error,  1 1064:  Commerce.  {  47 ; 
Conatitutiooal  Law,  fifi  52,  70,  29S ;  Intoxicat- 
inz  liquore,  S  2S1;  Master  and  Servant,  fiS 
101,  1^,  104;  SbippiQg. 

I.  OONTROL  AND  REG17I*ATION  OF 

coMKON  GAiuanaa. 

(A)  In  0«Beral. 

1 12  (N.H.)  Laws  1913,  c.  92  relative  to  sale 
-of  railroad  mileage  books,  held  not  Invalid  as 
fixing  an  arbitrary  rate,  notwitbstandlny  Laws 
1911,  c.  184,  g  11a,  empowering  the  Public 
Service  CommiBsioa  to  determine  reasonable 
rates.— State  v.  Maine  Cent.  R.  R.,  92  A.  837. 

The  Legislature  has  no  power  to  require  a 
carrier  to  render  Krvice  for  an  unreasonable 
rate.— Id. 

S  1 2  (V t.)  A  municipality  which  has  the  pow- 
•er  to  prescribe  in  the  franchise  of  a  street  rail- 
way company  the  maximum  fare  also  has  the 
power  to  require  the  company  to  iaane  transfers. 
—City  of  Barre  v.  Bam  &  M.  Traction  & 
Power  Co.,  92  A.  237. 

§  13  (N.H.)  Discrimtnation  between  purchas- 
eiB  of  mileage  books  and  of  trip  tickets  Md 
not  to  render  L«wb  1913.  c.  92,  inTalid,  U  the 
discrimination  la  produced  by  an  unreasonable 
overcharge  for  trip  tickets.— State  v.  Maine 
Gent.  R.  R„  92  A.  837. 

S  18  (VtJ  The  question  whether  a  provision 
in  a  franchise  granted  a  street  railway  by  a 
city  which  fixed  the  maximum  fares  is  valid  is 
for  the  courts,  and  not  the  Railroad  or  Public 
Service  CommlBsion.— City  of  Barre  v.  Barre  Jk 
M.  Traction  &  Power  Co..  92  A.  237. 

n.  OARBIAOE  OT  GOODS. 

(D>  Tnuapvrtattvm  mmA  DailveiT  br 

Csnrler. 

{94  (Vt.)  A  letter  written  to  a  station  agent 
by  the  consignor  of  goods  held  not  to  imDose  up- 
<ni.the  carrier  converting  the  shipment  liability 
for  a  draft  attached  to  the  Mil  of  lading 
more  than  the  actual  value  of  the  goods. — Belden 
T.  Boston  &  M.  R.  R.,  92  A.  212. 

Though  drafts  attached  to  a  bill  of  lading  are 
for  more  than  the  value  of  the  goods,  the  ac- 
tual value  of  the  shipment  less  unpaid  fright 
thereon  is  tbe  measure  of  recovery  for  convert- 
ing the  shipment  by  delivering  it  withont  prea- 
catation  of  the  bill  of  lading.— Id. 

(H)  Limitation  of  Llabllltr. 

1158  (N.J.)  A  stipulation  in  an  interstate 
Uu  oC  lading  that  liability  for  loss  should  be 
the  value  of  the  goods  at  the  time  and  place 
of  shipment,  not  being  opposed  to  tbe  policy  of 
tbe  Carmack  amendment  to  the  Interstate  Com- 
merce Act,  was  binding  on  the  shipper. — Spada 
T.  Pennsylvania  R.  Co..  92  A.  3TO. 


(I)  OoBMeotlitK  G«nf«m. 

i  (73  (M.J.)  Under  the  Carmack  amendment 
to  the  Intentate  Commerce  Act,  a  shipper's  ac- 
ceptance of  an  interstate  bill  of  lading  binds 
bim  to  all  valid  stipulations  thereof,  not  only 
as  to  tbe  initial  carrier,  but  to  every  connect- 
ing carrier  over  whose  line  Uie  sldimient  is  for- 
warded.—Spada  T.  Fenncylvsnia  B.  Co.,  92  A. 
879. 

1 180  (N.J.)  A  stipulation  of  an  interstate 
bill  of  lading  limiting  the  time  for  the  shipper 
to  make  claim  against  the  canier  for  damefces 
to  the  shipment  was  not  violative  of  the  policy 
of  the  Carmack  amendment  to  the  Interstate 
Commerce  Act.— Spadm  r.  Pennsylvania  It.  Oo., 
92  A  379. 

IV.  OABBIAOE  OF  PAUENOmUk 
(D)  Fcraonal  Ini«te*< 

{280  (Conn.)  A  street  car  carrier  must  ex- 
ercise the  highest  care  reasonably  to  be  expect- 
ed of  prudent  persons,  but  is  not  an  insurer  of 
the  safety  of  a  passenger  who  taJies  the  risk  of 
dangera  which  such  care  could  not  avert^An- 
thony  V.  Connecticut  Co.,  92  A.  672. 

fi  282  (NJ.)  The  act  of  a  motorman  In  inviting 
a  Doy  nine  years  old  to  ride  on  tbe  car  is  with- 
in the  scope  of  his  employment,  and  the  street 
railway  company  is  Uable  for  his  negligent 
operation  of  the  car, — Solomon  v.  Public  Serv- 
ice Ry.  Co.,  92  A  942. 

8  284  (R.I.)  Where  signal  to  start  given  be- 
fore plaintiff  had  safely  alighted  was  not  au- 
thorised by  defendant,  and  where  defendant 
could  not  Uiereafter  hs  the  exercise  of  due  dili- 

Eence  have  prevented  the  injury,  it  was  not 
able.— Moore  y.  Woonsocket  St  By.  Co.,  92 
A.  980. 

{ 286  (Me.)  A  carrier  need  exercise  only  or- 
dinary care  to  maintain  Its  platforms  in  a  rea- 
sonably safe  condition  for  use  by  a  passeng«r 
ezerciung   ordinary  care.— Polland   t.  Grand  - 
Trunk  Ry.  Co.  of  Canada,  92  A.  38. 

3  287  (N.J.)  The  act  of  a  motorman  inviting 
a  child  to  board  a  moving  car  In  suddenly  ac- 
celerating the  speed  of  the  car  held  to  Justify 
a  finding  of  negligence  of  tiie  street  railway 
company.—SoIomon  v.  Public  Service  Ry.  Co., 
92  A.  942. 

S  295  jConn.)  A  street  car  company's  duty 
to  exercise  the  highest  care  includes  the  duty  to 
keep  its  cars  under  control  when  approaching 
crossings,  independentlv  of  an  ordinance  requir- 
ing such  conttol^Anuiony  t.  Oonnecticut  Co., 
92  A.  672. 

{  295  (Md.)  In  the  absence  of  proof  as  to  his 
manner,  tbe  offer  of  a  conductor  to  assist  a  pas- 
senger from  the  ba^age  car  to  a  car  In  the 
rear*  on  her  hesitating  to  move  while  tbe  car 
was  in  motion,  Is  not  an  order  for  her  to  go 
there.— Plummer  v.  Washington,  B.  A  A.  Elec- 
tric R.  Co.,  92  A.  536. 

It  is  not  negligence  for  a  conductor,  after  as- 
sisting a  passenger  from  one  car  to  another  to 
enable  her  to  get  a  seat,  to  fail  to  assist  her 
down  tbe  aisle  to  a  seat;  she  not  being  weak 
or  sick,  the  speed  of  the  train  not  being  exces- 
sive or  unusual,  and  the  curve  In  the  road, 
reached  while  she  was  walking,  not  being  sharp. 
— Id. 

{ 303  (Conn.)  A  carrier,  permitting  passen- 
gera  to  alight  on  the  outer  side  of  a  sharp 
curve  without  taking  some  precautions  to  pre- 
vent injuries  to  them  from  Uie  overhang  of  the 
can,  held  guilty  of  actionable  negligence  wbere 
a  passenger  la  so  injured  while  waiting  for  the 
car  to  move  after  she  had  alighted  at  that  point. 
—White  T.  Conoecticnt  Co.,  92  A  411. 

S3I4  (Del.8uper.)  An  allegation  that  plaintiff 
at  the  time  of  her  injury  was  a  passemjer  was 
not  defective  for  failure  to  allege  whether  she' 
was  a  passenger  for  pay,  by  invitation,  courtesy, 
or  permission  of  defendant,  without  pay. — Whit- 
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tiogtOD  T.  Philadelphia,  B.  A  W.  R.  Co.,  92  A. 

812. 

A  declaration  alleging  that,  while  plaintiff 
was  a  paeseoger,  she  was  struck  hj  one  of  de- 
fendant s  servants  acting  in  the  Bcope  of  his 
employment,  sufficiently  alleged  defendant's  lia- 
bility for  the  assaalt. — Id, 

{314  (Vt)  A  declaration  for  injaries  to  a 
passenger  while  alighting  from  a  train  held  to 
allege  negligence  in  failing  to  stop  the  train 
long  enough,  sufficiently  to  put  the  defendant 
upon  its  defense  in  that  regard,  when  not  chal- 
lenged by  demurrer. — Seeley  t.  Central  Vermont 
Ry.  Co.,  92  A.  28. 

■  1315  (Vt)  In  an  action  for  injuries  to  a  pas- 
senger while  alighting  from  a  train,  evidence 
as  to  the  length  of  time  the  train  stopped  held 
admissible  to  corroborate  plaintiff's  testimony, 
althouc;h  there  was  no  allegation  of  negligence 
in  failing  to  stop  long  enough  to  give  a  reanm- 
able  opportunity  to  alight.— Seeley  v.  Central 
Vermont  Ry.  Co.,  92  A.  28. 

{318  (Me.)  In  an  action  for  injuries  to  a 
passenger  while  alighting  from  a  train,  evi- 
dence held  Insufficient  to  show  that  the  plat- 
form was  negligently  constructed  or  insnfficient- 
ly  lighted.— Polland  v.  Grand  Trunk  Ry.  Co.  of 
Canada,  92  A.  38. 

J  320  (Conn.)  In  a  street  car  passenger's  ac- 
tion for  personal  injury  from  collision  with  a 
runaway  team,  violation  of  ordinance  as  to 
sounding  of  a  gong  or  boll  1(X)  feet  from  cross- 
ings held  properly  withdrawn  from  the  jary. — 
Anthony  v.  Connecticut  Co.,  92  A.  672. 

i  320  (N.J.)  In  an  action  for  the  death  of  a 
passenger,  the  question  whether  the  injury 
chargeable  to  defendant  was  the  proximate 
cause  of  the  death  was  for  the  jury.— Jones  v. 
Poblfc  Service  By.  Co.,  92  A.  397. 

S320  (Pa.)  In  an  action  for  the  death  of  a 
passenger  held  that  the  court  properly  granted 
a  nonsuit- Robiflon  t.  Pennsylvania  R.  Co.,  92 
A.  746.  . 

(B)  C^oBtrlbatorT  KeRllireiiee  of  Peraon  In- 
jured. 

8  327  (Pa.)  An  intending  passenger  crossing 
the  track  in  front  of  the  train  which  he  expects 
to  take  does  not  assume  the  risk  of  any  danger 
of  which  he  is  ignorant  and  to  which  he  is  ex- 
posed by  dfft'iidant's  negligence^Lee  v.  Balti- 
more &  O.  R.  Co..  92  A.  719. 

§  328  (N.J.)  Where  a  person  was  injured 
while  attempting  to  board  a  moving  trolley  car 
and  the  fact  that  the  car  was  in  motion  was  the 
sole  prodncing  cause  of  the  accident,  the  risk 
of  its  occurrence  was  one  which  he  assumed. — 
Solomon  v.  Public  Service  Ry.  Co.,  92  A.  942. 

8347  (Conn.)  A  passenger,  after  alighting 
from  a  street  car  in  a  place  of  apparent  safety, 
but  which  was  aetnally  dangerous  because  of  the 
overhang  of  tiie  car  as  It  rounded  a  curve,  and 
having  no  knowledge  of  the  danger,  held  not 
negligent  aa  a  matter  of  law  in  remaining  there 
until  she  was  struck  by  the  car.- 'White  t. 
Connecticut  Co.,  92  A.  411. 

I  347  (N.J.)  A  boy  nine  years  old,  who  on  the 
invitation  of  the  motorman  boarded  a  car  in 
motion,  held  not  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. — Solomon  v.  Public 
Service  Ry.  Co.,  92  A.  942. 

Whether  a  person  in  attempting  to  board  a 
moving  trolley  car  is  negligent  depends  on  the 
circumstances  and  is  either  for  the  court  or 
jury.— Id. 

S  347  (Pa.)  In  an  action  for  the  death  of  an 
intending  passenger,  held,  that  the  question 
whether  he  was  negligent  in  crossing  in  front  of 
the  approaching  engine  was  for  the  Jury. — Le^ 
V.  Baltimore  &  O.  R.  Co.,  92  A.  719. 

CARRYING  WEAPONS. 

See  We^oaa. 


CATS. 

See  Animals,  S|  70-84. 

CAUSA  MORTIS. 

See  Gifts,  8  66. 

CAVEAT  EMPTOR. 

See  Vendor  and  Pnrchaaa,  |  87. 

CENSUS. 

See  Evidence,  |  12. 

CERTIFICATE 

See  Acknowledgment,  H  41.  47:  Brldenc^  | 
366. 

CERTIORARI. 

See  Municipal  Corporations,  |  512;  Taxation, 
H  496.  689. 

I.  HATUBB  AlIB  OBOVIIDB. 

{23  (N.J.)  Where  plaintiff  water  company 
claimed  that  a  resolution  by  a  town  constituted 
a  breach  of  plaintiff's  contract  to  furnish  water 
to  the  town's  inhabitanta,  plaintUTa  remedy  was 
to  sue  for  breach  of  ocmtract,  and  not  certiorari 
to  review  the  resolution.— Be! videre  Water  Co. 
V.  Town  of  Belvidere,  92  A.  3(J5. 

i  24  (R.I.)  Whether  marks  placed  upon  a  bal- 
lot by  a  voter  conform  to  the  statutory  require- 
ment for  a  legal  ballot  is  a  question  of  law 
rather  than  of  fact  and  may  be  reviewed  on  cer- 
tiorari to  correct  errors  in  the  record  of  the 
board  of  canvassers. — Harkness  t.  Board  of 
Canvassers  of  City  of  Central  Falls,  92  A.  56T. 

8  25  (N.J.Sup.)  Certiorari  is  tbe  proper  rem- 
edy to  review  an  ordinance  which  created  a  new 
position,  where  the  object  is  to  abolish  the  office 
and  not  to  oust  the  Incumbent.— Loughran  v. 
Jersey  City,  92  A.  55. 

8  33  (R.I.)  As  one  who  opposed  appointment 
of  a  guardian  for  his  father,  as  a  spendthrift, 
could  not  appeal  from  tbe  appointment  not 
being  "aggrieved"  thereby,  so  he  cannot  per- 
sonauy  petition  for  certiorari  to  qna^  it  as  in- 
valid.—Ohamplin  T.  Probate  Court 'of  Exeter, 
92  A.  n82. 

Hearing  should  be  denied  one  as  an  intermed- 
dler,  on  bis  petition,  as  next  friend,  for  certior- 
ari  to  quash  a  decree  appointing  a  guardian  of 
another,  as  a  spendthrift:  the  ward  testifying 
that  it  was  without  hia  knowledge,  authmty, 
or  deaire. — ^Id. 

xx.  mocEEDiHGS  aub  deter- 
MnrATiov. 

{42  (R.I.)  Petition  by  next  friend  to  quash 
decree  appointing  a  guardian  for  one,  of  full 
age,  as  a  spendthrift,  should  allege  him  in- 
capable of  acting  for  himself,  he,  unless  under 
such  disability,  contrary  to  presumption,  be- 
ing the  proper  petitioner.— Cbamplin  t.  Probate 
Court  of  Exeter,  92  A.  982. 

8  70  (N.J.)  Where  no  objection  was  made  in 
the  Supreme  Court  that  a  writ  of  certiorari 
was  allowed  after  the  time  limited  by  the  Cer- 
tiorari Act,  8  14.  the  Court  of  Errors  and  Ap- 
peals could  not  consider  such  an  objection. — 
mtat^  T.  RiTeraide  Tp.,  92  A.  436. 

CHANCERY. 

See  Bqulty. 

CHANGE  OF  VENUL 

See  Venue,  |  42. 

CHARGE. 

To  jury,  see  Criminal  lAW,  H  172-826',  fblal» 
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CHARITIES. 

L  CREATION. -EZISTEHOE.  AITD  TA~ 
UDITT. 

f  12  (TL)  FandB  in  the  hands  of  trustees 
under  a  will  to  be  expended  in  aiding  needy 
young  men  and  women  to  secure  an  education 
manifestly  constitute  a  charitable  trust.— In  n 
Curtis'  Estate,  92  A.  966. 

n.  OONSTBUOTION.  ADMnflSTBA- 
TZON,  AND  ENTORCEKENT. 

135  (N.J.Gb.)  A  deed  to  trustees  of  a  chari- 
table trust  creates  a  legal  estate  in  fee,  though 
tbe  deed  to  them  of  the  trust  estate  contains  no 
words  of  inheritance.— Lakatong  Lodge  No.  114 
of  Quakertown  t.  Board  of  Education  of  Frank- 
lin Tp.,  Hunterdon  County,  92  A.  870. 

137  (NtJ.Oh.)  In  the  absence  of  any  acbeme 
Judicially  approved,  the  trustees  of  a  charity 
cannot  make  a  cy  pres  application  of  the  estate 
on  their  own  anthority,  even  though  it  be  de- 
sirable.- Lakatong  Lodge  No.  114  of  Quaker- 
town  y.  Board  ol  Bdueatlon  of  Fraaklbi  Tp^ 
Hunterdon  County,  92  A.  870. 

{47  (N.J.Ch,)  On  application  for  new  trus- 
tees of  charitable  tms^  the  Attorney  General 
is  a  necessary  party.— Lakatong  Lodge  No.  114 
of  Quakertown  t.  Board  of  Education  of  Fnnk- 
-  Iln  TTp.,  Hunterdon  County,  92  A.  870. 

148  (Me.)  Under  will  creating  trust,  income 
to  be  paid  to  hospital  whenever  fund  amount- 
ed to  f75,000,  and  authoriiing  payment  of 
26,000  of  the  prindpal  to  be  used  in  buildinf  a 
ospital,  Md  that,  where  hospital  association 
after  tbe  fund  reached  such  sum  built  a  hospi- 
tal, the  trustees  might  pay  such  sum  of  $25,- 
000  and  the  accumulated  income. — Moore  t. 
UcEenzie,  92  A.  296. 

CHATTEL  MORTGAGES. 

See  Judgment,  |  716. 

I.  REQUISITES  AND  VAXIDITT. 

(A)  HatnTe  and  B4»eBtl«lB  of  Traufeni 
of  Chattel*  mm  Seenrltr. 

{  S  (Pa.)  A  bill  of  sale,  statbig  that  the  con- 
veyance was  security  for  a  note,  and  that  if 
the  note  was  paid  the  bill  of  sale  was  to  be  tanll 
and  void,  constituted  a  chattel  mortgage. — 
Maynard  v.  Shaw.  92  A.  204. 

I  18  (Me.)  A  chattel  mortgage  of  after-ac- 
quired property  is  valid.— Williams  v.  Noyes  ft 
KutterTCtfk.  Ca.  92  A.  482. 

As  between  the  parties,  a  mortgage  upon 
goods  authorizing  the  mortgagor  to  sell  them, 
and  with  their  proceeds  to  purchase  goods  to 
take  their  place,  Is  valid,  though  something 
more  than  the  mortgagor's  undertaking  to  do 
so  or  the  actual  acquisition  of  the  new  property 
is  necessary,  where  the  rights  of  third  parties 
intervene.— Id. 

(D)  Talldltr. 

S  72  (He.)  Where  the  mortgagee,  after  two 
demands  for  payment  of  an  account,  told  the 
debtor  that  he  would  close  him  up  unless  he 
signed  a  mortgage,  and  the  debtor  signed,  such 
mortgage  was  not  executed  under  duress. — ^Wil- 
liams V.  Noyes  ft  Nutter  Mfg.  Co.,  92  A.  482. 

{ 75  (M.i.)  Where  a  mortgagor,  after  execut- 
ing a  chattel  mortgage  on  liis  goods,  thereafter 
carried  on  bis  business  for  about  three  years, 
he  thereby  waived  any  right  to  set  up  fraud  or 
duress  in  the  execution  of  the  mortgage.— Wil- 
liams V.  Noyes  ft  Nutter  Mfg.  Co..  92  A.  482. 

n.  ramo,  reoordino.  and  reg- 
istration. 

(A)  OdSlMAl. 

1 86  (N.J.Sap.)  The  l^ral  requirement  that 
chattel  mortgagee  shall  be  "immediately  record- 
ed" means  as  soon  as  may  be  with  reasonable 
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diapatch  under  the  circumstances  of  the  case. 
—Black  T.  Mullms  ft  Co.,  92  A.  281. 

894  (N.J.Sup.)  Where  a  chattel  mortgage 
was  not  recorded .  for  over  a  month  after  its 
execution  through  ignorance  of  the  law,,  the 
question  whether  It  was  recorded  as  soon  as 
it  reasonably  oould  be  was  a  question  for  Qie 
court— Bhu»  T.  Mullins  ft  Go..  92  A.  281. 

m.  OONSTRirCTION  AND  OPERA- 
TION. 

(O)  Proyertr  HortvaKed.  and  SSstatea  mad 
Intovests  mt  pivtlos  Therein. 

{  124  (Me.)  Under  a  chattel  mortgage  allow- 
ing the  mortgagor  to  sell  from  the  stock,  re- 
placing the  goods  with  new  stock,  keeping  the 
stock  to  its  present  value,  held,  that  the  mort- 
^gee  could  only  take  such  stock  as  was  in  ex- 
istence at  the  date  of  the  mortgage,  and  that 
substituted  for  stock  sold  by  purchase  from  the 

Sroceeds  of  such  sales.— Williams  v.  Noyes  ft 
futter  Mfg.  Co.,  92  A.  482. 

CD)  Zilea  and  Prlorltr. 

I  153  (N.J.Snp.)  The  protection  given  by  tbe 
Chattel  Mortgage  Act  (1  Comp.  St.  1910,  p.  463) 
to  creditors  and  subsequent  purchasers  and 
mortagees  against  an  unrecorded  chattel  mort- 
gage extends  to  a  purchaser  at  execution  sale 
under  a  judgment  recorded  by  such  a  creditor. 
—Black  V.  Mullins  &  Co.,  92  A.  281. 

A  sale  on  execution  of  the  right,  title,  and  in- 
terest of  a  chattel  mortgagor  does  not  prevent 
Hie  purchaser  from  taking  title  clear  of  the 
mortgage,  vhare  it  was  not  reoorded.- Id. 

IV.  RIOHTV    AND    I2ARILITIE8  OF 
.  PARTIES. 

I  164  (Pa.)  Where  a  mortgagor  or  Ms  snc- 
cesflor  in  interest  remains  in  possesion  of  the 
mortgaged  chattels,  he  is  not  accountable  to 
the  mortgagee  for  rents  and  profits  even  after 
condition  broken.— Maynard  v.  Shaw,  92  A.  204. 

RIGHTS  AND  REMEDZEB  OF 

CREDITORS. 

i  187  (Pa.)  Where  chattel  mortgagor  remains 
in  possession  the  mortgage,  tlioagh  valid  be- 
tween the  parties,  is  void  as  to  creditors  or  a 
bona  fide  purchaser,  even  though  tbe  mortgage 
is  recorded.— Maynard  v.  Shaw,  92  A.  204. 

{201  (Pa.)  BUI  by  the  holder  of  a  note  se- 
cured by  a  mortgage  on  chattels  attached  to 
realty  of  which  the  mortgagor  retained  posses- 
sion, to  recover  such  chattels,  held  demurrable. 
—Maynard  v.  Shaw,  92  A.  204. 

Vm.  PAYMENT  OR  PERFORMANCE 
OF  CONDITION.  REI.EASE,  AND 
SATISFACTION. 

1235  (Me.)  Where  a  chattel  mortgagee  fore- 
closed, and  after  the  period  of  redemption  le* 
plevled  the  chattels,  and  tbe  mortgagor  then 
procured  tbe  sum  due,  which  the  mortgagee  re- 
ceived, and  indorsed  on  the  mortgage,  "Payment 
in  full,"  the  transaction  was  a  payment  of  the 
note  and  mortgage.— Augustus  Ferow  Go.  t. 
Lewiston  Security  Co.,  92  A.  S16. 

CHEAT. 

See  Fhlse  Pretenses 

CHILDREN. 

See  Bastards;  Infants;  Parent  and  ChOd. 

CHOSE  IN  ACTION. 

See  Assignments. 

CHURCHES. 

See  Religious  Societies. 
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CITATION. 
CITIES. 

8m  Municipal  Gorpontinu. 

CLAIMS. 

8«e  Attachment.  {  296:  Ezaenton  and  Ad- 
ministraton,  M  202-266;  Garnishment,  | 
218;  TowM,  §  11. 

CODICIL 

Sm  WiUi,  IS  54,  195,  803,  306. 

COLLATERAL  ATTACK. 

See  Jadgment,  K  470,  486. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLECTION. 

See  Taxation,  H  51&-60S. 

COLLEGES  AND  UNIVERSITIES. 

See  Taxation,  f  242;  WUIb.  {  S84. 

COLOR  OF  TITLE. 

See  Adrerse  Fonesrion. 

COMITY* 

See  DiToroe,  f  S  326.  328. 

COMMERCE 

See  Carriers. 

I.  POWE&  TO  BSOUXiATB  IH  OBN- 
VRAL. 

S  8  (N.H.)  The  federal  Bmployera*  Liability 
Act  famishes  an  eiduBive  remedy  for  all  casea 
coming  irithiii  it,  to  the  exclusion  of  any 
■tate  statute,  so  that  the  two-year  limita- 
tion proTtded  by  section  6  applies  to  an  ac- 
tion for  injnry  to  an  employ^  in  interstate 
commerce.— Shanntm  t.  Boston  ft  H.  B.  B., 
92  A.  167. 

{  B  (N.J.)  The  Carmack  amendment  to  the  In- 
terstate Commerce  Act  antwrsedea  all  state  reg- 
ulations and  policies  on  the  same  aubject— 
Spada  T.  PennsylTania  B.  Oo.,  92  A.  S79. 

n.  SUBJECTS  OF  BEOUX.ATION. 

i  27  (Md.)  The  act  of  plaintiff  brakeman  in 
looking  abont  the  yards  of  defendant  railroad 
for  a  tin  cup  for  his  train  crew,  the  train  being 
abont  to  start  in  interstate  commerce,  Is  snch 
a  participation  therein  as  to  brin^  plaintiff 
within  the  federal  Employers'  Inability  Act. — 
Baltimore  &  O.  R.  Co.  v.  Whitacre,  92  A.  1060. 

1 47  (N.H.)  Laws  1913.  c.  92.  |  1.  requiring 
caixierB  to  issne  mileage  books  good  over  all 
their  steam  railway  lines  in  the  state,  held  lim- 
ited to  intrastate  transportation,  so  that  such 
mileage  was  not  good  for  the  part  of  an  inter- 
state jonmey  which  was  outside  the  state, 
thot^h  the  service  began  and  ended  within  the 
state.— Holden  t.  Ualne  Gent.  B.  B.,  82  A.  834. 

m.  MEANS  AHD  METHODS  OF  BEO- 
ULATIOH. 

162  (Md.)  Code  Pab.  Gen.  Laws  1914,  art 
27,  U  398-403,  repairing  electric  railroads  to 
provide  separate  seats  for  white  and  colored 
passengers,  is  valid  in  bo  far  as  it  affects  com- 
merce wholly  within  this  state,  but  not  as  to 
interstate  commerce.— State  T.  Jenklni^  92  A. 
778. 

COMMERCIAL  PAPER. 

See  BiUs  and  NotM. 


COMMISSION  AND  COMMISSIONERS. 

See  OorporationB,  |  681;  Municipal  Corpora- 
tions, H  147.  165,  203.  205,  406,  887,  974; 
Waters  and  Water  Courses. 

COMMISSION  FORM  OF  GOVERN- 
MENT. 

See  Municipal  Corporations,  {  48. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See  Brokers,  H  46-56. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 


See  App^t  and  Error,  |  644;  _Gorporation^| 

_  .  .    .   _   Wife,  i  "' 

censes,  |  58;  Parties,  S  95. 


544;  Embezzlement,  f  26;   Evidence,  | 
Fences,  J  _6j  Husband  end  Wife,  |  U* 


COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMPENSATION. 


trators,  {  496;  Master  and  Serraa^  f  70; 
Work  and  Labor,  i  28. 

COMPETENCY. 

See  Wltneasea,  f  |  58-183. 

COMPETITION. 

See  Partnership,  H  99,  118,  230. 

COMPLAINT. 

See  Indictment  and  lufdimatlon ;  Pleadins: 

COMPOSITIONS  WITH  CREDITORS. 

See  Accord  and  Satisfaction ;  Compromise  and 
Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction ;  Payment 

{  6  (Vt)  The  compromise  of  a  doubtful  daim 
honesUy  entertained  on  reas<mable  grounds  is  a 
good  consideration  for  a  promise  to  pay  moav 
m  settiement— McCIoy  T.  WatUna,  W  A.  968. 

I  1 6  (Yt.)  The  settlement  of  a  suit  by  a  stock- 
holder against  the  directors  of  a  corporation 
relating  to  the  acquisition  of  certain  property 
by  the  directors,  in  the  absence  of  an  agreement 
to  the  contrary,  bars  recovery  for  any  benefits 
received  by  the  directors  from  that  transaction, 
although  the  stockholder  had  no  knowledge  of 
such  benefits  at  the  time  of  the  settlement.— 
Hooker,  Oorser  ft  Mitchell  Co.  t.  Hooker,  92 
A.  443. 

The  fact  that  the  payment  of  corporate  funds 
for  services  rendered  Uie  directors  individoally 
was  entered  upon  the  company's  book  does  not 
impute  knowledge  of  snch  payinaits  to  a  stock- 
holder BO  as  to  include  sndi  payment  in  the 
settlement  of  a  suit  by  the  Btockholder  for  other 
acts  of  the  directors.— Id. 

8  17  (Vt.)  The  claim  of  a  corporation  to  re- 
cover payments  of  corporate  funds  to  attorneys 
for  services  rendered  to  directors  individnally 
was  not  barred  by  the  settlement  of  a  suit  by 
a  minority  Btockholder  for  breach  of  faith  by 
the  directors,  where  the  stocklnridtt  had  no 
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kaovled|«  thftt  thoM  p&ymentB  had  been  made. 
-Hooker,  Cone?  ft  SUtchell  Go.  t.  Hooker,  92 
A.  443. 

i  23  (Tt)  That  a  compromlBe  and  settlement 
vas  obtained  by  menace,  duress,  or  undue  ad- 
vantage taken  of  sitaation  and  dretunatanees 
of  0Q«  since  deceased  will  not  be  preBumed.— 
McCloy  T.  Watkins,  92  A.  968. 

CONCEALED  WEAPONS. 

See  Weapona 

CONCLUSIVENESS. 

See  Manicipal  Corporations,  |  358. 

CONDEMNATION. 

See  Bminent  Domain. 

CONDITIONAL  SALES. 

See  8alea»  H 

CONDITIONS. 

See  Gorporationa,  |  78. 

CONFIDENTIAL  RELATIONS. 

Bee  WUla,  H  l«l>  882;  Wltnesaei.  H  189, 178. 

CONFLICT  OF  LAWS. 

See  Courts,     511;  Sales,  |  66. 

CONNECTING  CARRIERS. 

See  Carriers,  H  173,  180. 

CONSIDERATION. 

See  Compromise  and  Settlement,  S  0. 

CONSIGNMENT. 

See  Factors. 

CONSOLIDATION. 

See  Corporations,  {  581. 

CONSPIRACY. 

Seft  Trial.  Si  62,  219. 

I.  omit  UABnJTT* 

(A)  Aata  OoBstlf  atlnir  CoBSplraer  In- 
ability Tber«tov. 

S  I  (Md.)  If  an  act  be  lawful,  a  combination 
or  conspiracy  to  commit  it  does  not  make  tbe 

act  unlawful.— Debnam  v.  Slmonson,  92  A.  782. 

n.  ORIBfflNAX.  RESFONSIBIUTT. 

(B>  ProBccatlon  and  Pnnlalimeiit. 

§  43  (X.J.Sup.)  An  indictment  for  conspiracy 
to  make  a  false  return  of  tbe  result  of  a  pri- 
mary election  which  fails  to  state  that  the  polit- 
ical party  whose  primary  was  being  held  had 
polled  5  per  cent,  of  the  vote  at  tbe  preceding 
election,  so  that  it  was  a  political  part}'  recog- 
nized by  the  election  law,  was  insufficient- 
State  V.  Eittredge,  92  A.  275. 

CONSTITUTIONAL  LAW. 

See  Carriers.  S§  12, 13 ;  Commerce,  |  62:  Elec- 
tions, §  83:  Eminent  Domain,  »  96,  138: 
Municipal  Corporations,  1  63;  Statutes,  f§ 
105-125.  141;  Sunday,  |  2;  Taxation,  §| 
40,  42,  A. 

ZZ.  OOlfTKUOTIOir,  OPEBATIOlf, 

aud  enfoboebdsnt  of  con- 

STmmOMAI.  PBOVISIONS. 

§43  (Md.)  The  failure  of  the  board  of  park 
commissioners  to  qnestion  Acts  1900,  c.  100, 


in  so  fttr  as  it  changed  Acts  1808,  c.  123.  I 
97,  held  not  acquiescence  precluding  them  from 
attacking  the  statute. — City  of  Baltimore  t. 
WUliama.  92  A.  1066. 

146  (N.XSup.)  The  question  whether  Act 
March  81,  1914  (P.  L.  p.  141),  taxing  stock  of 
national  and  state  banks,  is  invalid  will  not  be 
considered  where  there  is  no  lowing  on  its  face 
that  it  permits  a  deduction  to  state  banks  for 
debts  not  permitted  to  shares  in  nati<mal  banks, 
or  any  showing  of  a  case  wbere  moneyed  capital 
is  assessed  at  a  lower  rate  than  three-fourthii 
of  1  per  cenL,  the  tax  on  national  banks.— 
Commercial  Tmst  Co.  of  New  Jersey  v.  Hnd- 
son  County  Board  of  Taxation,  02  A.  263. 

§48  (N.J.)  Of  two  interpretations  of  a  stat- 
ute, the  one  rendering  it  constitutional  will  be 
adopted. — Commercial  Trust  Co.  of  New  Jersey 
V.  Hudson  Connty  Board  of  Teoation,  02  A. 
799. 

{48  (N.J.Snp.)  In  the  constmction  of  a  Bta^ 
□te  the  court  la  required  to  adopt,  if  possible, 
a  construction  that  will  make  it  valid.— Com- 
mercial Trust  Co.  of  New  Jersey  v.  Hudson 
County  Board  of  Taxation.  92  A.  263. 

S  48  (R.I.)  The  words  "asseesed  against  bim," 
as  used  in  Laws  1910,  c.  640,  8  22,  relating  to 
the  payment  of  a  personal  property  tax  as  a 
condition  to  tbe  right  to  vote  for  city  councU- 
men,  must  be  constmed,  to  avoid  unconstitu- 
tionality, with  Const  art  2,  {  2,  making  sub- 
stantially the  same  provision  bat  using  the 
words  "assessed  against  his  property."— T. 
Board  of  Canvassers  and  Befutration  of^^l7 
of  Providence,  92  A.  609: 

m.  DISTRIBUTIOK  OF  OOTEBV- 
MEWTAI.  FOWERg  AHD 
FUNOTIOHS. 
<A)  IrevlslatiTe  Powers  and  Delcsratloa 
Tbercof. 

§  52  (N.H.)  The  Legislature  cannot  prevent 
the  courts  from  passing  upon  the  reasonAleness 
of  railroad  rates,  and  a  proviso  in  an  act  pre- 
scribing a  rate  attempting  to  do  ao  is  void. — 
State  V.  Maine  Cent  R.  R.,  92  A.  837. 

Laws  1913,  c.  92,  makes  no  attempt  to  ex- 
clude the  Courts  from  reviewing  tbe  reasonable- 
ness of  the  rate  therein  prescribed  for  tbe  sale 
of  600-mile  mileage  books,  and  no  snch  attempt 
can  be  read  into  it— Id. 

(B)  Jadlclal  Powen  uid  PMSotlons. 

1 70  (Md.)  Courts  can  determine  whether  an 
act  is  valid  as  an  exercise  of  the  police  pow- 
er.—HiUer  V.  State,  92  A.  842. 

§  70  (N.H.)  The  fixing  of  rates  for  transpor- 
tation by  carriers  is  a  legislative,  and  not  a 
judicial,  question.— State  v.  Maine  Cent  B.  R., 
92  A.  837. 

g  70  (N.  H.)  What  constitutes  a  reasonable 
time  before  the  assessment  of  a  tax  for  the  val- 
uation of  property  Is  a  question  for  the  L^gia- 
lature,  unless  all  fair-minded  men  must  agree 
that  tbe  time  fixed  is  unreasonable^-Town  of 
Bow  V.  rarrand,  92  A.  926. 

V.  FEB80KAI..  OITI^  AND  POI.ITI- 
CAL  BIGHTS. 

S  84  (Md.)  A  city  ordinance  prohibiting  tbe 

£ laying  of  baseball  on  Sunday  does  not  violate 
declaration  of  Bights,  art  36,  guaranteeing 
religions  liberty.— HlUer  v.  State,  92  A.  842. 

VI.  VESTED  RIGHTS. 

SCO  (N.J.)  A  decree  for  alimcmy,  payable  in 
installments,  confers  a  vested  right  in  tbe  ben- 
eficiary to  all  installmenta  that  have  become  due 
at  the  time  of  a  subsequent  modification  by  tbe 
court  which  rendered  it. — Bolton  r.  Bolton,  02 
A.  389. 
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X.  EQUAIi  FBOTEGTION  OF  I.AW8. 

1 2 12  (Md.)  Const.  U.  S.  Amend.  14,  guaran- 
teeing equal  protection  of  the  laws,  does  not 
forbid  the  exercise  by  &  city  of  the  police  pow- 
er.—HiUer  r.  State,  92  A.  842. 

XJL  DUE  PROCESS  OF  LAW. 

$253  (Md.)  Const  U.  S.  Amend.  14,  guaran- 
teeing dne  process  of  law,  does  not  forbid  the 
exercise  by  a  city  of  the  police  power.— Hiller 
V.  State,  92  A.  842. 

§  298  (N.H.)  Lack  of  investigation  as  to  rea- 
sonableness of  rates  or  failure  to  give  carriers 
opportunibr  to  be  heard  held  not  to  affect 
viuidlty  of  statute  Sxing  rulroad  rates.— State 
T.  Maine  Gent.  B.  R..  92  A.  837. 

CONSTRUCTION. 

See  Charities,  §S  35-48 ;  Chattel  Mortgages,  §§ 
124,  153;  Contracts,  H  147-187;  Deeds,  §| 
117,  129;  Insurance,  H  146.  177;  Mines  and 
Minerals.  I  70;  Statutes.  H  183-241 ;  Trial, 
II  295,  290;  Trnsta.  »  134-151 ;  Vendor  an^ 
Purchaser,  |  53;  WUb.  Ii  470-695. 

CONSTRUCTIVE  TRUSTS. 

See  Tmsts,  {  94^. 

CONTINGENT  REMAINDERS. 

See  Wills,  H  680,  684. 


Sm  a 


CONTmUANCE. 

and  Error,  {  1046 ;  Criminal  Law, 

CONTRACTS. 

See  Agriculture,  S  H;  Appeal  and  Error,  SS 
172,  907;  Attorney  and  Client;  Bailment; 
Bills  and  Notes;  Bonds;  Breach  of  Mar- 
riage Promise;  Compronrise  and  Settlement; 
Contorations,  8§  186,  456 ;  Damages,  |  117 ; 
Dedication,  K  38,  63;  Deeds:  Election  of 
Remedies,  S  15;  E^iuity,  {  378;  Evidence, 
§§  113,  400-461;  Frauds,  Statute  of;  Hus- 
band and  Wife,  8fi  79-87;  Insurance;  Judg- 
ment, I  580;  Justices  of  the  Peace,  f  85; 
Landlord  and  Tenant ;  Mechanics'  Liens,  8 
132;  Money  Received,  8  17;  Mortgafies; 
Municipal  Corporations,  §8  226,  358-374; 
Partnership ;  Payment ;  Principal  and  Agent ; 
Principal  and  Surety;  Reformation  of  In- 
struments; Release;  Religious  Societies,  § 
29;  Sales;  Specific  Performance;  Subroga- 
tion; Towns,  Sf  37,  80;  Vendor  and  Pnr^ 
chaser;  Waters  and  Water  Courses,  §  200; 
WUlB,  18  87.  782 ;  Work  and  Idbor,  {{  28, 
29i 

I.  BEQUXan^S  AHD  VAZ.IDXTT. 
(BJ  Valt^Ur  of  Aaaent. 

1 94  (He.)  A  written  contract  may  be  avoid- 
ed for  fraud  Inducing  one  to  sign  it,  not  know- 
ing its  contents. — Great  Northern  Co.  t. 
Brown,  02  A.  993. 

(F)  I^canUitr  of  ObjMt  mnA  of  OsmaM- 

8  138  (NJ.)  Where  the  plans  of  an  architect 
deviated  so  slightly  from  the  law  that  an  altera- 
tion could  have  been  easily  made,  and  the  archi- 
tect was  giyen  no  opportunity  to  alter  them,  he 
Is  entitled  to  recover  for  bis  services.— Klemm 
v.  Hermann,  92  A.  51. 

n.  oozrsTRirOTiON  ahd  ofeba- 
Tiozr. 

(A)  Oenernl  Rnlei*  of  ConatmetloB. 

§  147  (Conn.)  The  cardinal  rule  of  interpre- 
tation is  the  discovery  of  the  intent  and  mean- 
ing of  the  parties  from  the  language  used,  and 
this  applias  to  sealed,  as  well  as  to  unsealed, 
wrltingi^Dwy  t.  Connecticut  Co.,  92  A.  8S3. 


S  171  (ELI.)  An  "indivisible  contract"  is  a  con- 
tract whose  constituent  parts  cannot  be  aep- 
arated.— Garon  v.  Credit  Foncier  Canadien,  92 

A.  561. 

8  171  (Vt)  A  contract  for  the  sale  of  land 
and  personalty  for  a  single  consideratioiL  Is 
indivisible.- Waite  v.  StanH^,  82  A.  633. 

(B)  Parties. 

8  187  (Pa.)  Where  a  promise  Is  made  to  the 
promisee,  on  a  consideration  moving  from  him, 
and  no  particular  fund  or  means  of  payment  is 
placed  in  the  hands  of  the  promisor  out  of  which 
payment  is  to  be  made,  the  right  of  action  on 
the  promise  is  in  the  promissee  alone. — First 
Methodist  Etiiscopal  Church  v.  laenberg  92  A. 
141. 

m.  MODIFXOATIOH  AHD  KEBOEB. 

8  238  (Vt)  The  parUes  to  a  written  contzmct 
not  under  seal  may  at  any  time  before  a  breach, 
by  a  new  contract  not  in  writing,  waive,  dis- 
solve, or  annul  the  former  agreement,  or  vai7 
or  qualify  its  terms,  and  thus  make  a  new  oom- 
tract— Powers  t.  Rutland  E.  Co.,  92  A.  468. 

V.  PEBFOKMA3VOE  OB  BBBAGH. 

8  284  (Md.)  A  subcontractor  held  bound  by 
a  provision  of  the  principal  contract  mpfcjng 
the  determination  of  a  certain  officer  conclnsive 
as  to  the  amount,  qualify,  and  acceptabilify  of 
the  work^Hughes  t.  Model  Stoker  Co..  92  A. 
845. 

8  305  (Conn.)  Where  defendant  owner  took 
possession  of  and  used  the  warehouse,  and  in 
the  contractor's  action  for  Que  balance  due  for 
construction  sought  a  determinatfcm  whether 
plaintiff  had  performed  the  contract  and  damag- 
es for  failure  therein,  it  was  a  waiver  of  a  con- 
tract provision  that  the  woi^  sfaould  be  done 
to  the  satisfacticm  of  the  owner.— Dean  t.  Con- 
necticut Tobacco  Corporation,  92  A.  408. 

8  322  (Conn.)  In  an  action  for  damages  for  a 
builder's  breach  of  contract  to  deliver  a  boat, 
the  builder,  pleading  delay  in  payments  in  ex- 
cuse of  delay  in  delivery,  had  tae  burden  of  es- 
tablishing delay  in  payments.— Banta  t.  Stank- 
ford  Motor  Co.,  92  A.  665. 

TI.  ACTIONS  FOR  BREACH. 
'8346  (Conn.)  In  an  action  for  the  balance 
due  on  a  building  contract,  defaidant  held  not 
entitled  to  invoke  the  contract  prorisItHi  that 
the  contractor  sfaould  carry  on  mn  work  to  the 
complete  satisfaction  of  toe  owner,  where  the 
dissatisfaction  was  not  expressly  pleaded. — 
Dean  v.  Connecticnt  Tobacco  Corporation,  92 
A.  408. 

g  349  (Pa.)  In  an  elevator  company's  action 
against  a  railroad  company  for  "reasonable 
compensation"  for  services  imder  a  contract  for 
loading  and  unloading  cars,  evidence  of  profits 
of  the  plaintiff  was  immaterial.— Keystone  Ble- 
vator  &  Warehouse  Co.  v.  PamBylTaiua  B,  Co„ 
92  A.  840. 

CONTRADICTION. 

See  Witnenes,  i|  380,  802,  400,  404. 

CONTRIBUTION. 

See  Bills  and  Notes,  8  266. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  88  80-98,  122,  136. 

CONVEYANCES. 

See  Aasignmenta;  Chattel  Mmtgagw;  Deed*; 
Fraudulent  GonTcrancM. 

COPY. 

See  Criminal  Law,  {  40a 
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CORPORATIONS. 

See  Abatement  and  Bevival,  f}  39,  tiS ;  Banks 
and  Banking:  Beneficial  Associations:  Bills 
and  Notes,  |  123 ;  Carriers ;  Compromise  and 
Settlement,  H  1«.  17 :  Criminal  taw,  $  400 ; 
Eminent  Domain,  §  28 ;  Eqait7>  SS  148,  149 ; 
Bvidence,  fi  SI;  £lze<nitorB  ana  Administra- 
ton,  S  109 ;  Fraudnlent  Conveyances,  |  111 : 
Huabond  and  Wife,  S  232:  Insurance ;  Ubel 
and  Slander.  §  100;  Mandamns.  |  129;  Mas- 
ter and  Servant,  8  340;  Municipal  Corpora- 
tiooa;  Payment,  i  78;  Railroads;  Receiv- 
ers, 5  114;  Religious  Societies:  Street 
Railroads;  Taxation,  SS  HT*  128,  211;  Tele- 
naphs  and  Telephones;  Waters  and  Water 
Coorses,  S8  182-209. 

IV.  OAPXTAL,  STOCK,  AHD  DXVI. 
DEMDft. 
(B)  SnliMrlptlon  to  StMlb 

178  (Pa.)  Demand  for  delivery  of  the  stock 
waa  a  condition  precedent  to  plaintiff's  right  to 
sue  on  a  contract  by  which  the  defendant  cor- 
poration agreed  to  deliver  to  plaintiff  a  certain 
number  of  shares  of  its  preferred  stock. — Weav- 
er v.  CoDBumers'  Box  Board  &  Paper  Co.,  92  A. 
563. 

S  88  (N.J.)  Where  a  partnership  about  to  in- 
corporate contracted  with  plaintiff  that  if  he 
would  purchase  some  of  the  corporation's  stock 
it  would  employ  him  at  a  specined  saJai?,  and 
be  did  BO,  but  the  corporation  refused  to  employ 
plaintiff  as  agreed,  he  was  not,  for  that  reason 
entitled  to  recover  the  money  paid  for  the  stock. 
— BrauUgam  v.  Dean  &  Co.,  82  A.  344. 

(D)  Transfer  of  Sharea. 

SI2I  (Conn.)  The  burden  of  proof  is  upon 
the  party  alleging  fraud  and  misrepresentation 
as  a  defense  to  the  payment  of  a  note  given  for 
the  purchase  of  mining  stock. — Meech  v.  Mal- 
colm, 92  A.  657. 

Evidence,  in  an  action  on  a  note  for  the  price 
of  mining  stock,  held  to  show  that  defendant 
purchased  as  the  result  of  bis  own  investiga- 
'tions,  and  not  relying  on  statements  by  the 
payee  or  in  the  company's  prospectus. — Id. 

in  an  action  on  a  note  given  tor  mining  stock, 
Acts  IdffT,  c.  144.  does  not  apply,  where  the 
court  finds  that  defendant  did  not  rel^  on  state- 
ments made  to  him,  but  acted  on  his  personal 
investigation  of  the  property. — Id, 

S  123  (N.J.)  Where  there  had  been  no  fore- 
closure or  chance  to  redeem,  a  stockholder  had 
a  right  to  require  the  redemption  of  stock  pledg- 
ed as  security  for  money  borrowed  by  the  cor- 
poration of  its  directors  by  paying  the  debt  and 
interest,  and  that  the  d^ectors  return  to  the 
corporation  an  overplus  in  their  bands.— Endl- 
cott  T.  Marvel.  92  A.  873. 

Where  five  of  the  seven  directors  held  stock  as 
a  pledge  for  money  loaned  the  corporation,  the 
right  to  redeem  could  not  be  lost  by  laches,  so 
long  as  the  corporation  remained  in  the  con- 
trol of  the  pledgees.— Id. 

(E)  Interest.  Dividends,  and  New  Stoelc. 

I  152  (N.J.)  Where  the  financial  condition  of 
a  corporation  Justified  a  dividend,  it  was  im- 
material whether  tbe  directors  acted  under  an 
agreement  to  declare  as  dividends  the  proceeds 
of  the  segregated  assets  when  realized  upon  or 
in  the  proper  management  of  the  corporation. — 
Hyams  V.  Old  Dominion  Copper  Mining  tt 
Smelting  Co.,  92  A.  588. 

V.  MEMBERS  AlfD  STO0KHOU>EBS. 

(A)  RIcbta  and  Liabilities  mm  to  Cor- 
poration. 

S  186  (Vt)  Where  a  contract  whereby  the  mi- 
nority stockholders  of  a  corporation  acquired 
the  interest  of  the  majority  of  stockholders  was 
s^ed  immediately  after  the  statement  was 
made  Thereby  the  majority  holders  were  to 


retain  certain  property  which  they  had  acquired 
while  acting  on  behidf  of  tbe  corporation,  all 
of  the  stockholders,  and  therefore  the  corpora- 
tion, were  estopped  to  deny  the  right  of  the 
majority  to  such  property.— Hooker,  Corser  & 
Mitchell  Co.  V.  Hooker,  92  A.  443. 

VI.  OFtTOBRS  ANB  AOEHT8. 

(O)  RiKhts,  Dntles,  and  Llahllltlea  mu  to 
Corporation  and  Itm  Heniberi. 

i  308  (Vt)  The  general  counsel  of  a  railroad 
company  held  not  to  be  an  officer  of  the  com- 
pany, within  P.  8.  4262,  requiring  tbe  compen- 
sation of  officers  to  be  fixed  by  the  directors, 
and  Acta  1902,  No.  187,  amending  the  corporate 
charter  and  providing  for  the  appointment  of 
officers  by  the  directors.— Powers  t.  Ratland  R. 
Co.,  92  A.  463. 

P.  S.  4262,  is  not  to  be  construed,  in  aid  of 
tbe  Legislature's  presumed  intention  to  pro- 
tect the  corporation  from  the  payment  of  ex- 
cessive salaries,  to  apply  to  any  except  officers 
of  the  corporation,  as  distiDgoished  from  em- 
ploy6L~Id. 

In  an  action  for  the  balauce  due  under  a 
contract  made  by  -  the  president  of  a  railroad- 
oompany  appointing  plaintiff  as  general  coun- 
sel for  five  years  at  a  fixed  compensation,  evi- 
dence held  cot  to  show  that  the  executive  com- 
mittee, although  they  knew  of  the  appointment, 
and  rate  of  compensation,  knew  that  it  was  for 
a  fixed  term.— Id. 

g3IO  (N.J.Ch.)  Since  the  amendment  of  Cor- 
poration Act.  §  30,  by  P.  L.  1904,  p.  275,  a  cor- 
poration has  no  remedy  against  directors  for 
declaring  dividends  out  oL,the  capital  of  the 
corporation.— Flcisber  T.  West  Jersey  Securi- 
ties Co.,  92  A.  575. 

1 312  (Me.)  Directors  of  Insolvent  corporation 
receiving  stock  upon  sale  of  its  business,  etc., 
and  retaining  it.  held  guilty  of  breach  of  duty, 
and  corporation  s  receiver  might  recover  as  for 
conversion.— FolBom  v.  Smith,  92  A.  1003. 

In  receiver's  action  against  lUrectors  of  corpo- 
ration to  recover  stock  taken  in  payment  for 
corporation's  businesai  etc.,  and  converted,  de- 
fendants held  liable  for  the  valne  of  the  stock 
when  talten. — Id. 

{312  (Vt)  The  directors  of  a  corporation 
who  paid  from  the  funds  of  the  company  at- 
torney's fees  for  services  to  tbe  directors  in- 
dividually are  liable  to  the  corporation  for 
breach  of  faith. — Hooker,  Corser  &  *MitcheU 
Co.  V.  Hooker,  92  A.  443. 

1316  (VL)  Where  a  directs  accepted  from  a 
corporation  a  payment  under  a  contract  for  the 
use  of  certain  patents  and  patterns,  after  one 
of  the  patents  had  been  declared  void,  it  cannot 
be  assumed  that  the  other  patents  and  the  pat- 
terns were  of  no  value,  and  the  corporation 
can  recover  only  the  portion  paid  for  the  use 
of  the  invalid  patent.— Hooker,  Coner  &  Mitcfa- 
eU  Co.  v.  Hooker,  92  A.  443. 

1 316  (Vt)  Tbe  fact  that  the  general  counsel 
was  also  for  a  time  a  director,  and  therefore 
an  officer,  of  the  corporation,  does  not  prevent 
him,  under  P.  S.  4262,  from  receiving  compen- 
sation for  his  services  as  counsel,  without  that 
compensation  having  been  voted  by  the  board  of 
directors.- Powers  t.  Rutland  R.  Co.,  92  A.  463. 

§317  (Vt.)  Where  directors  of  a  corporation 
were  to  receive  a  bonus  and  exemption  from 
taxes  for  establishing  a  factory  in  another  city, 
the  corporation  can  recover  from  them  for  tiidr 
breach  of  trust  to  it  in  making  such  contract 
only  the  amount  received  by  the  directors,  less 
the  value  of  the  services  they  agreed  to  per- 
form.— Hooker,  Corser  &  Mitchell  Co.  ▼.  Hook- 
er^  A.  448. 

Where  the  former  directors  of  a  corporation 
after  selling  their  interest  enticed  employ^  of 
the  corporation  awa^  from  it  in  conformity  to 
plans  made  while  directors,  they  are  liable  to 
the  corporation  for  tbe  enticement — Id. 


Vor  eases  in  Deo.  XHg.  A  Am.  Dig.  Key  fio.  Series  ft  Jodezea  see  same  topic  and  secUon  NUHfiBB 


Digitized  by 


Google 


02  ATLASnc  BEPOBT£B 


U08 


i  319  (He.)  A  director  of  a  cotpor&tion  is  pre- 
sumed to  know  its  financial  standing,  and  he 
cannot  set  Dp  his  ignorance  to  defend  himself 
from  the  consegnencei  of  liis  own  dereliction  of 
duty.— Folsom  r.  Smith,  92  A.  1008. 

1319  (\'t.)  The  court  of  chancery  may  grant 
reuef  to  a  corporation  against  the  infidelity  of 
its  directors.— Hooker.  Corser  &  Mitchell  Co.  t. 
Hooker,  92  A.  448. 

The  fact  that  there  had  %eeD  a  change  in 
some  of  the  stockholders  since  wrongful  acts 
were  committed  by  the  directors,  and  that  the 
new  atockholders  had  not  been  injured  by  their 
acta,  doei  not  bar  the  right  of  the  corporation 
to  the  rdlef  against  tlw  uxecton  for  sncb  acts. 
-Id. 

An  objection  that  an  agreement,  which  coald 
only  be  established  by  the  taking  of  evidence, 
was  a  bar  to  the  right  of  the  corporation  to 
sue  it»  former  directors  for  breach  of  faith  can- 
not be  raised  by  an  objection  to  the  introdoc- 
tUm  of  any  evidence.- Id. 

Where  corporation  brought  suit  against  all  its 
former  directors  for  breach  of  feidi  by  them,  it 
may  recover  against  one  of  them  for  an  act  in 
which  he  alone  participated. — Id. 

Where  a  corporation  in  a  suit  against  its 
former  directors  for  bad  faith  charged  them 
with  liability  onder  certain  contracts,  which 
claim  it  subsequently  abandoned,  the  defendants 
are  not  entitles  to  an  allowance  for  expense  for 
preparing  to  defend  against  that  claim,  where 
the  master's  finding  that  the  claim  was  not 
made  in  bad  faith  wu  approved  by  the  chan- 
cery court — Id. 

8  320  (SJ.Ch.)  Secret  profits  made  by  direc- 
tors of  corporation  on  its  purchase  of  securities 
in  which  they  were  pereonally  interested  held 
recoverable  only  by  the  corporation  or  by  stock- 
holders in  its  behalf.— Fleisher  t.  West  Jersey 
Securities  Co.,  92  A.  075. 

Vn.  CORPORATE  POWERS  AlTD  XJA- 
BIUTIES. 

<A)  Extent  mnd  Bxerclne  of  Powers  1b 
OeneraL 

S376  (DeLCh.)  Ordinarily  a  corporation  may 
purchase  its  own  stock,  when  the  purchase  does 
not  diminish  its  ability  to  pay  debts  or  lessen 
the  security  of  its  creditors.— In  re  Internation- 
al Radiator  Co.,  92  A.  255. 

The  word  "capital,"  as  used  in  the  Delaware 
corporation  law,  prohibiting  the  use  of  corpo* 
rate  funds  to  purchase  the  corporation's  own 
stock  when  it  would  impair  the  capital,  pro- 
hibited such  use  when  the  value  of  the  corpora- 
don's  assets  was  less  than  the  aggregate  amount 
of  all  the  shares  of  its  capital  stock. — Id. 

S  388  (N.J.Sup.)  Defendant  town,  having 
contracted  with  plaintiff  for  plaintiff's  furnish- 
ing water  for  its  inhabitants,  held  estopped  to 
deny  collaterally  plaintiff's  authority  to  con- 
tract—Belvidere  Water  Go.  t.  Town,  of  Belvi- 
dere. 92  A.  364. 

(B)  RepveaentatiOB  of  CorpontfloB  by  Of- 
tlcers  HBd  AC«nts. 

I  398  fR.I.)  The  treasurer  or  secretary  of  a 
corporation  has  no  authority  to  bind  the  cor- 
poration, unless  intrusted  with  the  general  man- 
agement.— Roren  Drop  Forcing  Co.  v.  Union 
Mfg.  &  Drop  Forging  Co.,  92  A.  1018. 

{399  (NJ.Gh.)  That  a  corporate  agent,  In 
carrying  out  instructiona  as  to  the  sale  of  real 

property,  appeared  to  be  clothed  with  a  more 
general  authority  than  he  had  or  exercised,  wUl 
not  make  a  subsequent  contract  entered  iuto 
by  such  agent  tn  excess  of  his  actual  authority 
enforceable  against  the  corporation. — Daoiele  v. 
Burlington  Real  Estate  &  Mfg.  Co.,  92  A.  587. 

S  404  (Me.)  Where  money  deposited  by  direc- 
tors of  corporation  to  a  "special"  account  was 
applied  to  reducing  an  overdraft  by  the  corpora- 
tioD,  it  was  not  misappropriated  or  diverted  from 
corpwato  nsea,  and,  sa  tbfl  corporation  conld  not 


recover  it  hack,  die  recdver  reprcaatine  It  had 
no  greater  rights.— Folsom  t.  Smith.  92  A.  1003. 

$406  (R.I.)  The  general  superintendent  of  a 
corporation  has  authority  to  bind  the  corpora- 
tion by  accepting  a  sample  for  the  manufacture 
of  an  article  for  it— Roren  Drop  Forging  Co.  v. 
Union  Mfg.  ft  Drop  Forging  Co..  92  A.  1018. 

f  407  (FL)  The  provision  of  Acts  1902,  No. 
187,  giving  the  directors  of  a  corporation  au- 
thority to  appoint  all  other  needed  officera,  need 
not  be  construed  to  refer  to  employ^,  since  it 
may  be  given  effect  by  congtming  it  to  rt^er  to 
assistants  to  the  officers  preriou^  named. — 
Powers  T,  Rutland  R.  Co.,  92  A.  463. 

1 410  (N.J.Ch.)  The  treasurer  of  a  corpora- 
tion cannot,  by  virtue  of  his  office;  hind  the  cor- 
poration by  a  contract  for  the  sale  of  land, 
though  the  corporadon  was  engaged  in  the  real 
estate  huuness.— Danlele  v.  Builington  Beal  Es- 
tate &  Utg.  Co..  92  A.  587. 

1 426  (R.I.)  Where  a  corporadon  accepted 
and  retained  the  proceeds  of  a  sale  of  C(»poimto 
stock  under  an  agreement  binding  it  to  repur- 
chase at  par,  held,  that  it  could  not  success- 
fully contend  that  because  of  want  ct  author- 
ity in  its  selling  agents,  it  was  not  bound  by 
the  agreement  to  repurchase. — Garon  T.  Cr^dir 
Foncier  Canadien,  92  A.  561. 

1 432  <N.J.)  The  authority  of  an  agent  or  of- 
ficer to  do  certain  acts  for  a  corporation  may  be 
inferred  fnHn  «adi  oontinoance  ot  the  acts  and 
doing  of  them  that  the  principal  would  natural- 
ly have  become  cognizant  of  them.— Jackson 
Realty  Co.  v.  Lehman,  92  A.  374. 

Evidence  to  support  the  defense  ot  usury  held 
to  show  that  the  secretai?  of  the  complainant 
corporation  was  authorised  to  accept  du  nsuri* 
ous  payments.— Id. 

to  Propertr  ab*  COBveTmBoes. 

1440  (DeLGh.)  A  corporation  may  pledge  its 
umssned  shares  as  collateral  for  a  loan  made  to 
it,  and  when  stock  is  so  pledged  the  creditor 
may  prove  his  debt  against  ue  corporation's 
receiver  and  return  the  stock.— In  re  Interna- 
tional Radiator  Co..  98  A.  255. 

<D)  CoBtrmats  bbA  lB«e««ete«sai. 

{456  (Vt.)  Where  the  general  counsel  of  a 

railroad  corporation,  appointed  by  Its  presi- 
dent at  a  certain  salary,  accepted  compensation 
and  gave  a  receipt  in  fuU  for  a  less  amount  fixed 
by  the  executive  committee,  held,  that  the  ctm- 
tract  for  the  less  amount  was  substituted  for 
the  original  contract,  notwithstanding  the  state- 
ment of  the  president  that  the  counsel  should 
accept  the  less  amount  and  that  the  president 
would  Bee  that  he  was  finally  paid  die  full  com- 
pensation.- Powers  v.  RuUand  R.  Co^  92  A. 
463. 

The  acts  of  the  executive  committee  of  a  cor- 
poration in  voting  to  its  general  counsel  a  sal- 
ary less  than  that  fixed  by  the  president  held 
not  to  be  a  breach  of  the  contract  made  by  the 
president,  so  as  to  prevent  the  contract  for  the 
reduced  compensation  from  becoming  effeedTS 
as  a  valid  substituted  contract — Id. 

The  breach  of  a  contract  tax  the  compensa- 
tion of  the  general  counsel  of  a  corporation  by 
the  payment  of  a  lesser  compensation  does  not 
prevent  the  substituted  contract  from  binding 
the  general  counsel  after  it  has  been  fully  per- 
formed by  the  corporation.— Id. 

(F)    OlTfl  AotlOBS. 

S  5 1 3  (Md.)  A  declaration  for  slander  In  ac- 
tion against  a  corporation  engaged  in  the  re- 
tail drug  business  concerning  the  qoalities  of  a 
dentifrice  made  by  plaintiff,  spoken  by  the 
agent,  need  not  allege  that  the  defendant  cor- 
poration authorized  or  ratified  the  words. — Hop- 
kins Chemical  Co.  v.  Read  Drug  &  Chemical  Co. 
of  Baltimore  City,  92  A.  478. 

§513  (Pa.)  An  aflldavit  of  defense  made  by 
an  agent  of  a  defendant  corporation  should  aver 
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why  it  is  Dot  made  by  an  officer  of  thfl  cor- 
pora tioD.  and,  if  made  os  personal  kDOwledge, 
«hoald  show  that  tbe  ag«nt  baa  aptdal  knowl- 
edge of  the  facta.— Wakeiy  v.  Sun  Ins.  Office  of 
London,  Eng.,  iXi  A,  136. 

1 523  ^3.)  Where  a  water  company  was  or- 
^niied  under  tbe  general  law,  execution  againat 
its  property  muet  be  levied  in  accordance  with 
Bev.  St.  c  47,  |  71,  and  not  under  chapter  56, 
I  6,  providing  that  tbe  i>roperty  of  aqueduct 
coritorationa  shall  be  subject  to  execution  as 
personalty.— Vermeule  v.  York  Water  Co.,  92 
A.  613. 

Vm.  IMSOLVENGT  AND  BECEIVEBS. 

8  537  (Me.)  A  corporation  unable  to  p>ay  its 
debts  in  the  regular  course  of  business  is  "in- 
solvent."—i'olsom  V.  Smith,  92  A.  1003. 

{544  (Me.)  At  common  law  a  corpoiati<ai, 
«ven  if  insolvent,  could  lawfully  prefer  one 
creditor  to  anotber^Folsom  t.  Smith,  98  A. 
1003. 

i  560  (Me.)  Where  a  recover  who,  onder  the 
statute,  represents  the  corporation  and  not  its 
creditors,  sued  directors  tor  misappropriation 
of  corporate  assets,  the  suit  would  be  considered 
as  one  by  the  corporation.— Folsom  t.  Smith,  92 
.A.  1008. 

X  CONSOriDATIOir. 

f58l  (N.J.)  Rules  adopted  by  the  board  of 
public  utility  commiSBioners  for  their  own  guid- 
ance in  determining  whether  to  approve  a  pro- 
posed merger  of  corporations  are  not  legislative 
in  character  and  cannot  render  unconstitutional 
Act  Feb.  19,  1913  (P.  L.  p.  33),  requiring  such 
approval  as  a  condition  to  merger  of  corpora- 
tioDB.— American  Malt  Corporation  t.  Board  of 
Pnblic  UtiUty  Com'rs,  02  A.  302. 

Bight  of  corporations  to  merge  being  statu- 
tory, the  Legislature  was  authorised  to  pass  Act 
Feb.  19, 1913  (P.  L.  p.  88),  making  the  exercise 
of  such  right  subject  to  written  approval  of  the 
board  of  public  utility  commissioners.— Id. 

Act  Feb.  19.  1913  (P.  L.  p.  33)  does  not  re- 
quire that  corporations  sliall  carry  on  the  same 
kind  of  business  in  order  to  merge,  but  it  is 
enough  that  their  business  is  of  a  similar  nature ; 
and  hence  a  corporation  organised  to  own  the 
stock  of  another  company  might  merge  in  tbe 
latter  so  as  to  eliminate  the  former. — Id. 

Where  an  attempted  merger  of  two  corpora- 
tions inT<^ved  an  issue  of  stock  of  the  new  com- 
pany for  less  thau  par,  and  was  onfair  to  the 
preferred  stockholders  of  one  of  the  companies, 
the  public  utility  commission  propetir  refnaed 
to  approve  it.— Id. 

zi.  DiraoLunoN  and  pobfextube 

OF  FRANCHISE. 

1 604  (N.  J.Ch.)  A  corporation  having  book  as- 
sets of  millions,  comprised  of  stock  of  other  cor- 
porations, none  of  which  pay  dividends,  and 
having  debts  of  about  a  quarter  ctf  a  million 
which  it  is  uhable  to  pay,  is  insolvent— Bull  t. 
International  Power  Co..  82  A.  796. 

16(4  (N.J.Ch.)  A  summary  hearing  on  a  bill, 
affidavit,  and  answer,  if  filed,  is  a  final  hear- 
ing" on  the  question  of  insolvencv  of  a  corpora- 
tioD,  under  Corporation  Act,  |  65,  amended 
April  1,  1912.— Bull  v.  International  Power  Co., 
8S  A.  796. 

In  a  suit  to  wind  up  an  insolvent  corporation, 
the  complainants,  If  stockholders,  need  not  be 
creditors.— Id. 

Xn.  FOHEION  OOBPORATION8. 

1 665  (Pa.)  ^e  courts  have  no  jurisdiction 
over  an  action  by  a  stockholder  of  a  foreign  cor- 
poraUon  for  dividends,  where  the  action  involves 
ft  determination  of  the  validity  of  a  reorganisa- 
tion of  the  corporation. — Hogue  t.  Afflerlcan 
Steel  Foundries,  92  A.  1073. 


COSTS. 

See  Assignments.  |  139;  Divorce.  H  192,  194, 
190;  iOxecutora  and  .^mlnistrators,  |  626; 
Spedflc  Performance,  |  184. 

I.  NATUHE,  GROUNDS,  AND  EXTENT 
OF  RIGHT  IN  GENERAL. 

8  32  (Tt)  Where  orator  claimed  that  defend- 
ant had  committed  many  trespasses,  the  fact 
that  he  recovered  only  a  trifling  money  judgment, 
and  did  not  sustain  his  contention  as  to  the  con- 
struction of  the  deed,  does  not  render  the  award- 
ing of  costs  in  his  favor  erroneous;  the  award- 
ing of  CMta  resting  in  the  discretion  of  tbe  cban- 
ceUor^Newton  t.  American  Cor  Sprinkler  Gc 
92  A.  881. 

m.  PERSONS.  PROFERTT.  AND 
FUNDS  T.TftBT.E 

8  93  (N.J.Ch.)  Upon  a  bill  by  an  administra- 
tor to  recover  funds  in  a  savings  society,  depos- 
ited by  his  intestate  to  a  joint  account,  where 
there  was  a  decree  awarding  tbe  fund  to  him, 
no  costs  will  be  allowed  against  defendant  bank ; 
it  being  in  no  way  responidble  for  the  litigation. 
— McGulloogh       Forrest, -02  A.  596. 

Vn.  ON  APPEAL  OR  ERROR,  AND 
ON  NEW  TRIAL  OR  MOTION 
THEREFOR. 

1 223  (Md.)  Whether  executors  should  be 
charged  with  excess  costs  of  record  on  appeal 
by  their  erroneous  insistence  on  tncluding  the 
full  stenographer's  transcript  held  for  the  or* 
pbans'  court  under  Code  Pub.  Gen.  Laws  1004. 
art  93,  S  255.— White  v.  Snyder,  92  A.  763. 

{265  (Vt)  Where  an  application  for  a  new 
tnal  was  justified  because  of  statements  made 
to  one  of  contestantsV  counsel  by  the  foreman 
of  the  jury,  costs  would  not  be  imposed  on  con- 
testants, though  the  application  was  denied.— 
In  re  Smith's  Will,  92  A.  223. 

VUL  PAYMENT  AND  REMEDIES 
FOR  COLLECTION. 

8279  (Md.)  An  injunction  against  a  writ  of 
fieri  facias  to  recover  costs  omitted  from  a  bill 
of  costs  will  not  be  granted  because  one  item 
of  OMt  sought  to  be  collected  was  erroneous, 
where  such  objection  was  not  made  before  the 
writ  was  sued  out— Marshall  v.  Marshall,  02 
A.  531. 

COUNCIL 

See  Municipal  Corporationa,  |  107. 

COUNTERCLAIM. 

See  Set-Off  and  CJounterclaim. 

COUNTIES. 

See  Officara,  8  60. 

COURTS. 

See  Appeal  and  Error:  Appearance;  Corpora- 
tions, Criminai  Law,  88  101,  1054, 
1056 ;  Deposits  in  Court,  |  11 ;  Divorce,  n 
1S2,  327;  Bquitr.  8  199;  Executors  and  Ad- 
ministrators, 88  828,  516,  626;  Husband  and 
Wife,  8  85;  Indictment  and  lotonnation,  I 
196 :  Intoxicating  Liquors,  8  197 ;  Justices  of 
the  Peace ;  Specific  Performance,  8  103 ;  Tax- 
ation, 8  608;  Trusts,  8  298. 

n.  ESTABLISHMENT,  ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAL. 

(D)  Rnl«s  of  Decision,  A  dJndlcatloaiB,  Opin- 
ions, and  ReaordB. 

8  90  (SJ.)  The  decision  upon  a  point  of  law 
made  npon  solemn  argument  and  matare  deliber- 
atlim  ought  not  to  be  disturbed  by  the  same 
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coart  except  for  very  urgent  reasona  and  apon 
a  clear  manifestatioa  of  erroT.~McFadden  v. 
Palmer,  92  A.  396. 

S  93  (Me.)  A  decision  od  which  parties  have 
r^ed  in  making  a  contract  will  be  followed  un- 
less there  ia  some  valid  reason  for  overruling  it, 
though  it  be  in  conflict  with  decisions  of  other 
jursdictions. — Jordan  v.  McKenzie,  92  A.  995. 

§96  (R.I.)  Decisions  of  the  United  States 
Supreme  Court  as  to  the  effect  of  a  decree  in  an 
action  on  it  in  a'forefgn  jurisdiction  under  the 
fall  faith  and  credit  clause  of  Const.  U.  8. 
art.  4,  i  1,  though  not  necessarily  binding  in 
an  action  wherein  no  question  ia  raised  giving 
jurisdiction  to  the  federal  court,  will  be  given 
great  weight— Gilbert  v.  Hayward,  92  A.  625. 

J  97  (N.J.)  Question  of  the  invaliditr  of  Act 
March  31, 1914  (P.  L.  p.  141),  imposing  taxation 
on  bank  stock  as  impairing  the  National  Bank- 
ing Act,  is  a  federal  question,  and  federal  deci- 
sions are  controlling. — Commercial  Trust  Co. 
of  New  Jersey  v.  Hudsrai  County  Board  of,  Tax- 
ation, 92  A.  799. 


nr.  COUBT8  OF  UMTTED  OB  UTERI. 
OB  JUBISDIOTIOir.  . 

i  188  (Vt)  A  resident  of  Burlington  selling, 
in  Westminster,  farm  produce  taken  in  Ilea  of 
rent,  held  not  a  dealer  in  goods,  wares,  and 
mercbandise,  within  P.  8.  {  1496,  subd.  3,  made 
applicable  to  the  city  Burlington  by  Acts 
1908,  No.  242,  and  conid  Bue  in  BnrOngton, 
though  the  buyer  lived  in  Westminster.— Farr 
V.  Band,  92  A.  964. 

T.  COITBTS  OF  FBOBATE  JXTBISDIO- 
TIOH. 

{200</2  (Md.)  Under  Code  Pub.  Civ.  Laws, 
art.  93,  S  244,  a  petition  could  be  filed  to  re- 
quire an  administrator  to  file  an  additional  in* 
ventory  of  omitted  assets,  and  he  could  not 
oust  the  orphans'  court  of  jurisdiction  by  deny- 
ing that  the  title  to  the  fund  w^  in  the  es- 
tate.—Pratt  V.  Hill,  92  A.  643. 

}t^02  (B.I.)  Under  Qen.  Laws  1909.  c  311, 
restricting  an  appellant  In  a  superior  court 
rom  a  probate  court  decree  to  hia  reasons  of 
appeal  specifically  stated,  held  that  the  Su- 
preme Court  could  not  consider  a  question  go- 
ing to  the  merits  of  the  appeal  and  not  includ- 
ed in  the  reasons  of  appeal,  bat  raised  in  the 
Supreme  Court  for  the  first  time.— Gilbert  T. 
Hayward,  92  A.  626. 

VX  COVBTS  OF  APPEIXATB  JUBX8- 
DICnON. 
(B)  CoaH*  o(  PsrHeiilmr  States. 

S  226  (Md.)  Under  Code  Pub.  Civ.  I^aws,  art. 
93,  g§  243,  244,  245.  order  requiring  adminis- 
trator to  hie  additional  inventory  held  appeal- 
able to  the  Court  of  Appeals ;  the  petition  not 
complying  with  section  244,  so  as  to  require 
the  appeal  to  be  taken  to  the  circuit  or  su- 
perior court.— Pratt  v.  Hill.  92  A.  548. 

Vm.  GOBOITBBENT  AND  COmXIOT. 
XXO  JtTBISDIGTIOK.  AND 
OOIOTT. 

(O}  Oovrta  of  Dlfleveat  8ta.t«B  or  Ooutrlea. 

85tl  (N.J.Sup.)  The  ground  for  refusing  en- 
forcement of  a  foreign  law  is  that  it  conflicts 
with  the  public  law  of  the  forum, — ^American 
Badlator  Co.  v.  Bogge,  92  A.  85. 

COVENANTS. 

See  Landlord  and  Tenant.  H  83,  188;  Bail- 
roads,  U  72,  129 ;  Belease.  S  37. 

CREDIBILITY. 

See  WitnenMb  H  880-406. 


CREDITORS. 

See  AssignmentB  for  Benefit  of  Creditors; 
Bankruptcy:  Frandolent  Gonveyancea;  In- 
solvency ;  Subrogation. 

CRIMINAL  CONVERSATION. 

See  Husband  and  Wife.  H  341-350;  MuriMC 

^  ^      CRIMINAL  UW. 

See  Adultery;  Conspiracy,  8  43;  Disorderly 
House;  False  Pretenses;  Homicide;  Indict- 
ment and  Information  ;  Intoxicating  Liquors, 
Sf  197--233 ;  Jury,  {  33 :  Libel  and  Slander, 
II  141-152;  Nuisance,  M  92,  93;  Perjary; 
Prostitution :Bape ;  Receiving  St<4«n  Goods; 
Weapons;   Witnessea,  {  400. 

nr.  JURISDICTION. 

.  SIOI  (N.J.Sup.)  It  u  not  essential  to  the 
validity  of  an  order  in  open  court  by  the  judge 
of  the  court  of  oyer  and  terminer,  banding 
down  an  indictment  to  the  court  of  quarter  ses- 
sions for  trial,  that  the  order  be  signed  by  the 
jndge.— State  t.  Littman,  92  A.  580. 

VTL  FORBfEB  JEOPABDT. 

J  167  (N.J.Sup.)  Acquittal  in  one  conn^  for 
offense  committed  near  border  line  held  a  com- 
plete defease  td  a  prosecution  in  another  coun- 
ty.—State  V.  Shupe,  92  A.  53. 

§  200  (N.J.Sup.)  The  words  "any  other  thing," 
in  a  city  ordinance  defining  disorderly  conduct 
on  the  streets,  hetd  limited  -to  acts  similar  to 
those  specified ;  and  a  idea  of  acquittal  tor  tio- 
lation  thereof  was  not  a  bar  to  a  snbaequent 
prosecution  for  assault  committed  at  the  eame 
time.— State  t.  Gratz,  92  A.  87. 

•  X.  EVIDEHOB. 

(A)  Judicial    Notice, '  Prevnmptloiia,  and 
Barden  of  Proof. 

S  308  (Del.Gen.Sess.)  One  accused  of  a  crime 
is  presumed  to  be  innocent  until  his  guilt  ii 
proved  beyond  a  reasonable  doubt.— State  t. 
Rothwell.  92  A.  859. 

S308  (Del.Gen.Sess.)  E}rery  person  charged 
with  a  crime  is  presumed  to  ba  innocent— 
Bradfield  t.  State.  92  A.  988. 

CB)  FMta  In  iHiine  and  Relerant  ta  tsraen, 
and  Rea  Gratie. 

§361  (Vt.)  Admission  of  stenographic  report- 
er s  testimony  that  person  accused  of  perjury 
had  not  requested  transcript  of  his  notes  nnder 
P.  S,  1373,  held  not  error,  where  the  only  use 
made  thereof  was  to  meet  the  assertion  of  ac^ 
cusod's  counsel  that  they  bad  no  means  of  know- 
ing what  the  notes  would  show. — State  v.  Bosen- 
berg,  92  A.  145. 

(D)  Utatorlalicr  and  Oonpetener  ia  Gaa« 
eval. 

{  396  (Vt.)  Where,  on  trial  for  false  swearing 

on  voir  dire  examination,  there  was  evidence 
contradicting  the  stenographic  reporter's  min- 
utes showing  that  oath  was  administered  before 
objection  to  witness'  competency,  the  reporter*8 
testimony  that  he  did  not  make  a  record  of  in- 
formal objections  before  the  witness  was  sworn 
Aeld  properly  admitted.— Stats  t.  Bosenberg,  92 


(U)  Best 
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{  398  (N.H.)  Secondary  evidence  of  the  exist- 
ence and  contents  of  a  writing  is  adoiissible 
when  the  original  is  shown  to  be  beyond  the  ju- 
risdiction of  the  coart.— State  v.  Wren,  92  A. 
170. 

(Vt.)  The  adoption  of  a  rule  by  a  for- 
eign business  corporation  forbidding  the  taking 
of  original  papers  fiom  the  files  htld  not  to  aa- 
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thorize  the  admission  of  copies.— State  y.  Al- 
pert,  92  A.  32. 

8  400  (Vt.)  On  trial  for  false  swearing  as  to 
violation  of  order  excluding  witnesses  from 
courtroom,  making  of  the  order  was  provable  by 
the  testimuny  of  the  stenographic  reporter,  not- 
withstanding P.  S.  1374,  making  his  certified 
transcript  of  the  proceedings  competent  evi- 
dence.—State  V.  Bosenb«r^^  A.  146. 

(F)  AdmlasloiiB,  Deelar«tlon«,  mA  Hear- 
amr. 

SI  4 1 9,  4*^0  (Me.)  Hearsay  is  not  evidence,  es- 
pecially when  it  is  manifest  that  better  evidence 
Is  accessible.— State  v.  Butler,  ©2  A.  819. 

Evidence  that  officers  had  received  complaints 
from  unidentified  persons  concerniug  illegal 
sales  of  liquor  made  by  accused  JkeM  inad- 
missible to  support  an  indictment  for  illegally 
keeping  a  tippling  house.— Id. 

(I)  Oplalou  BlTldence. 

Ji  456  (Pa.)  The  court  properly  refused  to  per> 
t  a  nonexpert  witness,  who  had  known  de- 
fendant eight  or  nine  years  and  described  cer- 
tain conduct  of  defendant,  to  state  whether  he 
considered  such  conduct  rational. — Common- 
wealth V.  Zoltowski,  92  A.  496. 

{497  (Pa.)  Opinions  of  nonexperts  are  ad- 
missible on  the  defmse  of  intoncation.— Com- 
monwealth V.  Boyd,  92  A.  706. 

1 474  {Pa.)  The  court  properly  refused  to  per- 
mit an  expert  witness  to  state  whether  defend- 
ant was  mentally  responsible  when  be  was  Buf- 
fering from  an  insane  delusion^— Onnmonwealth 
V.  Z^towski.  92  A.  496. 

S484  (Pa.)  Where  a  witness,  offered  as  an 
expert  on  sanity,  had  stated  his  opinion  based 
on  bis  examination  of  defendant,  the  court 
properly  refused  to  permit  him  to  express  his 
opinion  based  on  the  evidence.— Commonwealth 
V.  Zoltowski,  92  A.  496. 

1 489  (N.J.Sup.)  Where  a  physidan,  testify- 
ing as  an  expert,  did  not  rely  on  a  medical 
work  aa  authority  for  his  opinion,  it  was  error 
to  permit  the  state,  on  cross-examination,  to 
read  from  the  medical  work  a  statement  in  con- 
flict with  his  opinion.— State  v.  MacRorie,  92  A. 
678. 

<]H)  Welvht  »ud  8allleleBer< 

1553  (Del.Gen.SesB.)  The  jutr  are  the  exclu- 
sive judges  of  the  credlUlI^  of  witnesses,  and, 
where  the  evidence  Is  conflicting,  should  ac- 
cept that  deemed  wordiy  of  credit— Bradfield  t. 
State,  92  A.  988. 

I  561  (Del.Oen.Sess.)  A  reasonable  doubt  de- 
fined.—State  V.  Rothwell,  92  A.  859. 

g56l  (Del.Gen-Sess.)  Before  a  conviction,  the 
jury  must  be  satisfled  beyond  reasonable  doubt 
that  the  accused  is  guilty.— Bradfield  v.  State, 
92  A.  988. 

ZI.  TISEE  OF  TBXAI.  AHD  OOHTIN- 
ITAMCE. 

1 594  (Vt)  Where  accused  in  good  Mth  sab- 
pcenaed  a  necessary  witness,  but  the  witness 

was  unable  to  appear,  owing  to  the  weather,  and 
accuBed,  a3  sooa  aa  the  witness'  absence  was 
known,  moved  for  a  continuance,  the  deiUal  of 
his  continuance,  it  appearing  that  he  was  act- 
ing        faith,  was  error.— State  v.  Pierce,  92 

Xn.  TRIAL. 

(B)  Oonne  atmA  Condaet  of  Trial  In  Gen- 
eral. 

f  633  (Fa.)  A  refusal  to  require  the  district 
attorney  to  occupy  a  place  on  the  floor  of  the 
courtroom  instead  of  sitting  in  the  space  be- 
tween the  bench  and  the  bar  was  not  error.— 
Commonwealth  v.  Boyd,  92  A.  705. 


J  644  (Del.Gen.Sess.)  It  is  improper  for  an 
officer  to  arrest  witnesses  for  the  accused,  on 
warrants  chai^ng  perjury,  in  the  presence  of 
the  jury,  before  they  have  begun  their  delib^ 
ations.— State  v.  Rothwell,  92  A.  859. 

(C)  Reception  of  Evldenee. 

§665  (Vt.)  Court  held  to  have  right  to  ex- 
clude testimony  of  witness  for  violating  rule  ex- 
cluding witnrases  from  courtroom,  at  least  where 
the  violation  is  willful  and  is  aided  or  abetted 
by  the  par^  or  his  counsel—State  T.  Rosen- 
berg, 92  A.  145. 

§  670  (Vt.)  On  trial  for  testifying  falsdy  re- 
specting violation  of  rule  excluding  witnesses 
from  courtroom  held  that  questions  as  to  wheth- 
er accused  gave  any  reason  for  not  being  at  the 
courthouse  or  not  knowing  how  the  case  was 
progressing,  without  any  offer  to  show  what 
the  reason  given  was,  were  properly  excluded. — 
State  V.  Rosenberg,  92  A.  145. 

Exclusion  of  question  as  to  what  inquiry  by 
witness  of  accused  was  about  held  not  error 
where  there  was  no  offer  showing  what  the  In- 
quiry was.— Id. 

S67I  (VtO  The  hearing  of  evidence  to  identi- 
fy documents  before  the  jur^  held  not  an  abuse 
of  discretion,  where  the  evidence  was  held  in- 
sufBcient  and  the  jury  instructed  not  to  con- 
sider it— State  V.  Alpert,  92  A.  32. 

S  681  (Vt)  In  a  prosecution  for  receiving 
stolen  goods,  evidence  held  insufficient  to  justify 
the  admission  of  certain  newspaper  articles  aa 
bearing  on  defendant's  knowledge  of  the  arrest 
of  the  alleged  thieves.- State  T.  Alpert  92 
A.  82. 

(D)  OlRleottona  to  Blvldence.  Motlona  <e 
Strlice  Out,  and  Btzeeptlona. 

8  696  (N.J.)  Where  a  witness  was  allowed  to 
state  without  objection  that  the  defendant,  In 
reply  to  something  said  to  him  by  the  inter- 
preter, through  whom  witness  was  questioning 
defendant  "shook  his  head,  'Xes,'  "  a  motion  to 
strike  aU  of  such  testimony  as  a  conduidon  of 
the  witneea  was  made  too  iate. — State  t,  Kubas- 
zewski,  92  A.  387. 

A  motion  to  strike  out  all  the  testimony  of  a 
witness  for  the  state,  some  of  which  was  com- 
petent, was  properly  denied. — Id. 

It  was  not  error  to  refuse  a  motion  to  strike 
the  testimony  of  a  witness  for  the  prosecution, 
where  no  reason  for  such  action  was  stated. 
-Id. 

A  motion  to  strike  all  of  the  testimony  of  a 
witness  for  the  prosecution,  except  two  state- 
ments, because  it  was  based  wholly  on  a  conclu- 
sion, held  too  broad,  even  if  a  statement  that 
the  nodding  of  defendant's  head  meant, 
was  a  eonclusioQ.~Id. 

8696  (Pa.)  Where  defendant's  witness,  hav- 
ing testified  to  defendant's  reputation  as  a  law- 
abiding  citizen,  was  asked  on  cross-examination 
if  he  knew  whether  defendant  killed  a  man, 
and  replied,  *'I  don't  know."  the  court's  refusal 
to  strike  out  the  question  and  answer  was  not 
error. — Commonwealth  v,  Zoltowski,  92  A,  496. 

8  697  (Vt)  Where  evidence  was  stricken  at 
the  state's  instance,  "unless  some  reason  should 
be  shown  why  it  should  not  be,"  and  no  refer- 
ence was  thereafter  made  to  it,  the  defendant 
waived  any  exception  previously  taken  with 
reference  to  its  admisaion.— State  v.  Alpert  92 
A.  82. 

(S)  AwanientB  and  Condnot  of  Conneel. 

87211/2  (Vt.)  Reference  In  argument  to  fail- 
ure of  accused  to  produce  minutes  which  he 
claimed  would  show  faia  whereabouts  when  he 
was  claimed  to  have  been  in  courtroom  in  vio- 
lation of  rule  held  not  improper  on  trial  for  tes- 
tifying falsely  as  to  such  violation.— State  t. 
Rosenlierg,  W  A.  145. 
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(T)  ProTlnee  of  Court  aa<  Jmry  Ik  Gen- 
eral. 

S  736  (N.H.)  In  e  trial  (or  mard«r  where  there 
WW  erldence  that  defeodant  signed  a  false  name 
to  the  manifest  for  the  sfaiptnent  of  bis  trank  to 
Canada,  and  that  it  was  attached  to  the  trunk 
and  sent  with  it,  the  Question  whether,  at  the 
time  of  the  trial,  the  manifest  was  under  the 
control  of  the  witness  or  within  the  jorindiction 
of  the  court,  held  for  the  triftl  conrt— State  t. 
Wren,  92  A.  170. 

{  737  (N.J.Sup.)  The  queetion  whether  the  of- 
fense occurred  within  the  jurisdiction  held  for 
the  jury.— State  t.  Shupe,  92  A.  53. 

S742  (N.J.8np.)  The  credibiUty  of  the  testi- 
mony in  a  prosecntiOD  for  keeping  a  disorder^ 
house  was  for  the  jury.— State  t.  Littman,  02 
A.  5S0. 

i  75 1  (Pa.)  Refusal  to  withdraw  a  juror  and 
continue  the  case  held  not  an  abuse  of  dis- 
cretion.—Commonwealth  V.  Croson,  92  A. .  754. 

$753  (Me.)  Accused  bad  a  legal  right  to  ex- 
cept to  the  refusal  to  direct  a  verdict  and,  b; 
prosecuting  such  exception,  to  a  review  of  the 
sufficiency  of  the  evidence  by  the  law  court- 
State  V.  Simpson,  92  A.  89S. 

A  verdict  should  be  directed  for  accused, 
where  a  contrary  verdict  cannot  stand. — Id. 

8  753  (N.J,)  In  a  prosecntitm  tea  assault  and 
battery,  a  statement  by  the  judge  in  his  charge 
that,  In  his  opinion,  it  was  the  duty  of  the 
jury  to  convict  in  view  of  the  uncontradicted 
tesumony  is  within  his  judicial  privilege  and 
duty,  and  does  not  amount  to  a  direction  of  a 
Terdiet  of  convtetion.— State  t.  Seifert,  82  A. 
845. 

<G)  Noeessltr,  Requisite*,  and  BnlBeleiiCT 
of  IiMtraatlona. 

1 772  (N.J.Sup.)  A  charge  held  erroneous  as 
falling  to  limit  the  evidence  to  offenses  commit- 
ted within  the  county.— State  r.  MacRorie,  92 
A.  678. 

1 778  (Pa.)  Where  the  only  question  is  wheth- 
er the  defense  of  insanity  has  been  established 
by  satii^actory  proof,  the  court  need  not  charge 
that  defendant  is  entitled  to  the  presumption 
of  innocence.— <!ommonwaBltb  t.  Wheeler,  82  A. 

Tia 

§789  (N.J.Sup.)  An  Instruction  defining  rea- 
sonable doubt  held  proper,  and  not  objectionable 
as  confusing.- SUte  v.  Gratz.  82  A.  87. 

<H)  Roqvesta  for  lutraetloaa. 

S  826  (N.J.Sap.)  Where  accused  desires  an  in- 
struction, he  should  make  a  timely  request 
therefor,  unless  the  request  is  made  necessary 
by  something  the  court  has  charged  or  omitted 
to  charge.— State  v.  Littman,  92  A.  580. 

The  refusal  of  instructions  not  seasonably  re- 
quested held  not  error,  where  the  judge  correct- 
ly charged  the  pertinent  legal  propositions  em- 
bodied Bierein.— Id. 

{829  (N.J.Sap.)  Where  the  judge  defines  a 
word  at  a  Juror's  request  and  accused  does  not 
except  thereto,  the  conviction  will  not  be  re- 
versed because  the  judge  did  not  then  point  out 
the  distinction  between  such  and  another  word 
not  referred  to  in  the  definition,  where  such  dis- 
tinction was  clear^  pointed  out  in  the  main 
charge.— State  v.  Littman,  92  A.  680. 

(Li  Waiver  mnd  Correction  €>f  Irresnlnrl- 
tles  and  Krrors. 

§901  (Me.)  Accused  held  to  have  waived  ex- 
ception to  refusal  to  direct  verdict  by  moving 
before  the  presiding  justice  to  set  aside  the  ver- 
dict as  against  the  law  and  ttie  evidence. — 
State  V.  Simpson,  02  A.  888. 

Xm.  MOTIOHB  FOR  XEW  TRIAL 
AMD  IN  ARREST. 

S9I3  (N.H.)  In  view  of  Ren.  Laws  187a  c 
234,  I  1,  hOd  that  where  it  did  not  appear  that 


injustice  liad  been  done  or  that  a  new  trial 
would  be  equitable,  defendant's  motion  therefor 
was  properly  denied.— SUte  t.  Wren,  82  A.  170. 

S925  (DelG^SeasJ  The  arrest  of  accused'^ 
witnesses  for  perjury,  in  the  presenoa  of  the 
jury,  does  not  re^iire  a  new  trial.  In  the  ab* 
sence  of  a  showing  of  prejudtcftr— State  r.  Botii- 
well,  92  A.  8S9. 

g  950  (Me.)  In  a  prosecution  for  being  a  com- 
mon seller  of  intoxicating  liquors,  a  motion  to 
set  aside  the  verdict  can  only  be  made  at  nisi 
ptius.— State  v.  Simpson.  82  A.  888. 

S  970  (Me.)  Under  the  common-law  practice, 
on  a  conviction  for  criminal  libel,  a  motion  in 
arrest  of  judgment  is  proper,  when  the  facts  al- 
leged do  not  constitute  an  offense,  even  though 
this  point  is  not  raised  by  demurrer. — State  v. 
Berry,  92  A.  619. 

XT.  APPEAL  Ain>  ERROR,  AHD 
CERTIORARI. 

(A)  Form   of  Remedy,   JTorlsdletlOB,  amd 

RiSlit  of  Kevlew. 

§  (0201/2  (N.H.)  A  motion  by  defendant  that 
his  appeal  and  bill  of  exceptions  to  the  refusal 
of  his  motion  for  a  new  trial  and  the  evidence 
and  facta  be  transferred  to  the  Supreme  Co  art 
to  determine  whether  tiie  refusal  of  such  motion 
was  within  a  sound  diseretion,  keM  in  effect 
an  attempt  to  transfer  to  the  Supreme  Court 
the  decision  of  a  question  of  fact  already  passed 
upon,  and  properly  denied  on  the  ground  tnat  no 
appeal  lay  to  retry  the  facta.— State  r.  Wrai,  82 
A.  170. 

(B)  Pre«eBtattoB  ond  Rescrvatloa  Im  Lo'w- 
er  Coart  of  GvoiiBda  Of  Review. 

$  1036  (N.H.)  On  appeal  defendant  cannot 
first  surest  evidence  tending  to  show  that  a 

written  document,  as  to  which  secondary  evi- 
dence  was  admitted,  was  within  the  control  of 
the  witness  or  the  jurisdiction. — State  v.  Wren, 
92  A.  170. 

S  1036  (N.J.)  Where  defendant  did  not  object 
to  oral  testimony  as  to  statements  made  by  him 
at  a  time  when  he  signed  a  written  confession 
as  not  being  the  best  evidence,  and  did  not  call 
on  the  state  to  offer  the  written  confession,  be 
cannot,  on  appeal,  raise  the  question  that  the 
written  confession  was  the  best  evidence. — State 
v.  Kubaszewski,  82  A.  387. 

Where  testimony  was  given  by  a  witness  for 
the  state  in  answer  to  questions  to  which  no 
objection  was  made,  but  which  defendant  there- 
after asked  to  have  stricken,  it  cannot  be  as- 
signed as  error  that  the  coUrt  "permitted'*  the 
testimony  to  be  given. — Id. 

S  1043  (N.J.Sup.)  An  objection  "that  the  pro- 
ceedings for  the  drawing  and  striking  of  a  jury 
are  irrngular  and  contrary  to  law"  held  too 
generbl  to  present  error.— State  t.  Uttman,  02 

A.  580. 

f  1048  (Me.)  The  question  on  an  appeal  from 
a  conviction  of  murder.  Where  no  exceptions  were 
reserved,  is  whether  the  jnry  could  belieTe  be- 
yond a  reasonable  doubt  that  accused  committed 
the  homicide  with  malice  aforethought,  express 
or  implied.— State  v.  Mulkerrin,  92  A.  785. 

$  1054  (N.H.)  In  a  trial  for  murder  where  a 
deposition  of  defendant's  wife  as  to  havini;  bor- 
rowed money  was  admitted,  without  exception  to 
a  limitation  of  her  statement  as  to  the  need  of 
the  loan,  the  Supreme  Court  would  not  consider 
whether  such  statement  was  cempetoit, — State 
V.  Wren,  92  A.  170. 

SI059  (Vt)  Supreme  court  rule  13  (77  Ati. 
vli),  providing  that,  when  demurrant  is  the  ex- 
cepting party,  he  will  not,  without  leaTe,  be 
heard  on  any  cause  of  demurrer  not  shown  to 
have  been  specifically  pointed  out  on  the  hear- 
ing below,  applies  to  unc(mBtitntionality  of  the 
statute,  violation  of  which  is  charged  by  the 
Information,  demurrer  to  which  was  orcrmled* 
—State  T.  Perldna,  %  A.  1. 
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<U)  neoord  nad  Proecetflmss  Hot  !■  Km> 

ord. 

I  1 120  (Vt)  On  trial  for  false  iwetriiig  on 
Voir  dire  examination,  exception  to  ccccluBlon  <tt 
offer  to  show  statement  by  court  on  the  former 
trial  without  disclosing  what  the  itatement  was 
held  to  present  nothing  for  rerlsv^State  t. 
Bosenbe^,  92  A.  14B. 

(SO  Aaslvam^Kt  of  Bnran  and  Briefs. 

I  ri29  (N.J.)  An  attack,  in  defendant's  brief, 
upon  a  part  of  the  court  s  charge  will  not  be 
considered,  where  it  was  not  assigned  as  error 
or  as  a  caose  for  TerersaL— State  v.  Kubaszew- 
ahi.  92  A.  387. 

An  asaignment  of  error  to  the  calling  of  a 
witness  by  the  prosecution  in  rebuttal  will  not 
be  considered,  where  the  objection  at  the  trial 
was  that  the  state  was  attempting  to  contradict 
its  own  witness.— Id. 

(O)  Review. 

S  1134  (Me.)  Where,  in  a  criminal  case,  the 
exception  to  a  refasal  to  arrest  judgment  is 
sustained,  and  the  indictment  quashed,  it  Is  im- 
proper to  consider  other  exceptions  to  rulings 
on  evidence.— Stote  v.  Berry,  92  A.  619. 

S  1134  (Md.)  Under  Code  Pub.  Civ.  Laws, 
art.  5,  §  80  (Acts  1S92,  c.  C06),  r^ulating  crim- 
inal appeals,  an  appeal  b;  the  state  in  a  crim- 
inal  case  brings  up  for  review  the  exceptions 
and  judgments  on  demurrer.— State  t.  King,  92 
A.  1041. 

Under  Code  Pub.  Civ.  Laws,  art.  6,  8  80, 
where  defendant  has  not  been  tHed  upon  an  in- 
dictment or  upon  one  or  more  of  its  counts,  the 
court  on  appeal  by  the  state  will  review  a  judg- 
ment sustaining  his  demurrer  to  the  first  count 
of  the  indictment. — Id. 

8  1137  (N'.H.)  In  a  trial  for  homicide  defend- 
ant, who  had  introduced  the  fact  of  a  loan  to  his 
wife  and  the  issue  of  her  verbal  statement  in 
reference  to  the  necessity  for  the  loan,  conld  not 
object  to  evidence  upon  such  Issue.— State  t. 
Wren,  92  A.  170. 

8  1147  (Vt.)  An  exception  to  a  refusal  to  di- 
rect a  verdict  for  insufficiency  of  the  informa- 
tion or  unconstitutionality  of  the  statute,  a 
matter  in  the  court's  discretion,  will  not  lie- 
State  V.  Perkins,  92  A.  1. 

8  1 153  (N.H.)  Where  no  evidence  was  offered 
by  defendant  of  an  alleged  assault  upon  deceas- 
ed by  some  of  his  wOTkmen,  its  exclusion  on  the 
ground  of  remoteness  presented  no  question  of 
Taw  on  appeal;  since  the  question  of  remote- 
ness was  for  the  trial  court.— State  v.  Wren,  92 
A.  170. 

S  1 1 56  (Me.)  Motion  before  presiding  Justice 
to  set  aside  verdict  held  discretionary  end  not 
subject  to  exception. — State  v.  Simpson,  92  A. 
898. 

8  1158  (N.H.)  In  view  of  the  act  of  1901,  sep- 
arating the  court  of  law  from  tbe  court  of  fact, 
the  Supreme  Court  has  no  power  to  pass  upon 
questions  of  fact  arising  in  tbe  course  of  tbe 
trial,  although  specially  reserved. — State  t. 
Wren,  92  A.  170. 

8  1 159  (N.H.)  A  verdict  of  murder  in  the  first 
degree  held  not  a  capital  case  so  as  to  permit 
a  review  of  tlie  tacts,  since  as  long  as  the  ver- 
dict stood  defendant  was  in  no  danger  of  los- 
ing his  life  as  a  punishment.— State  v.  Wren, 
92  A.  170. 

Finding  of  fact  by  the  trial  court  in  denying 
a  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  held  not  to  be  set  aside  as 
against  tbe  evidence ;  it  not  conclusively  appear- 
ing that  the  court  fell  into  a  plain  mistalie  or 
was  influenced  by  passion  or  corruption.— Id. 

i  1 162  Qi.J.Sup^  A  conviction  will  not  be 
reversed  for  error  not  prejudicial  to  accused  in 
defending  on  tbe  merito.— State  v.  Littman,  92 
A.  580. 


8  11 661/2  (Pa.)  Befusal  to  permit  accused  to 
sit  by  his  counsel  held  harmless.— Oommon- 
wealth  V.  Boyd,  92  A.  70S. 

§  1169  (N.H.)  In  a  trial  for  homicide,  error 
any  in  the  admission  of  evidence  to  contradict 
defendant's  wife  on  the  issue  of  her  statement 
that  when  she  borrowed  of  the  witness  she  did 
not  have  a  cent  in  the  bouse,  held  cured  by  in- 
structions that  the  evidence  could  be  used  only 
to  discredit  defendant's  wife  as  a  witness  ana 
by  the  express  finding  that  the  jury  were  not 
misled.— State  v.  Wren,  92  A.  170. 

8  it69  (Vt.)  Sulings  on  evidence  relevant  to 
counts  of  the  information  on  which  accused  was 
acquitted  are  immaterial,  and  will  not  be  re* 
viewed.— State  v.  Alpert,  92  A.  32. 

8  1 1 69  (Yt.)  Tbe  erroneous  admission  of  evi- 
dence is  harmless,  where  accused  took  the  stand 
and  testi6ed  to  the  same  effect— State  v.  Pierce, 
82  A.  218. 

8  M  70/2  (N.J.Sup.)  The  error  in  permitting 
the  state  not  surprised  by  the  adverse  testi- 
mony of  a  witness,  called  by  it  to  prove  con- 
tradictory statemoits,  ikeJd  not  cured  by  the 
exclusion  of  a  written  contradictory  statement 
of  the  vritness.— State  v.  MacRorie,  92  A.  57& 

P  I7(  (N.H.)  Where  the  argnment  of  the  dis- 
trict attorney  in  a  trial  for  murder  ascribed 
testimony  to  the  wrong  witness,  but  the  jury 
were  cautioned  to  rely  upon  their  own  recollec- 
tion as  to  the  testimony,  tbe  verbal  misstate- 
ment was  trifling,  and,  the  trial  court  having 
found  it  haroriess  in  foet,  it  could  not  on  ap. 
peal  be  held  unfair  as  a  matter  of  law.— State 
V.  Wren,  92  A.  170. 

S  1172  (N.J.Sup.)  The  giving  of  an  instruction 
which  stated,  as  a  fact,  a  matter  not  proven  or 
properly  inferable  from  the  evidence  held  ground 
for  reversal  of  a  conviction  of  involuntary  man- 
slaughter.—State  V.  I.«veU,  92  A.  376. 

f  1178  (Vt)  Exceptions  taken  at  the  trial, 
not  being  briefed,  will  not  be  considered  by  the 
Supreme  Court.— State  v.  Perkins,  92  A.  1. 

i  1178  (Vt.)  Exceptions  not  briefed  wUl  not 
be  reviewed.— State  v.  Alpert.  92  A.  32. 

C  1 178  (Vt.)  Grounds  of  objection  to  evidmce 
which  are  not  briefed  will  not  be  considered. — 
State  T.  Bosenberg,  92  A.  146. 

CROSS-EXAMINATION. 

See  Witnesses,  H  268>  260,  275,  286,  287,  880. 

CRUELTY. 

See  Divorce,  ||  27,  65. 

CUSTOMS  AND  USAGES. 

See  Appeal  and  Brror,  |  996. 

8  7  (N.H.)  The  usage  of  a  denomination  t]utt 
when  a  meetinghouse  is  sold  tbe  rights  of  pew- 
holders  terminate  without  ricbt  of  compen8ati<m 
is  a  reasonable  one. — Hantfngton  v.  Bamsden, 
92  A.  330. 

8  19  (N.H.)  In  an  action  for  the  value  of  pew 
rights  in  a  church  which  had  been  sold,  witness- 
es may  testify  that  it  was  the  usage  of  that 
denominatipn  that  pewholders  should  have  no 
claims  for-  compensation  in  case  of  the  sale  of 
the  building,  although  the  witnesses  knew  of 
only  one  or  two  instances  of  such  transactions. 
-Huntington  t.  Bamsden,  92  A.  336. 

CY  PRES  DOCTRINE. 

See  Charities,  |  87. 

DAMAGES. 

See  Appeal  and  Error,  8  216 ;  Assault  and  Bat* 
tery,  1  34;  Carriers,  8  94 ;  Death,  |8  95,  99; 
Eminent  D(»nain,  Sfi  96-149;  Highways,  i 
115;  Husband  and  Wife,  tS  334,  349;  Land- 
lord and  Tenant,  S  48 ;  Libel  and  Slandw,  { 
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I.  NATURE  Aim  OBOTTNDS  IK  GEN- 
ERAL. 

S  6  (Conn.)  Where  the  evidence  to  support 
duendant's  counterclaim  for  special  damages  for 
the  plaintiff  contractor's  delay  in  completing  a 
tobacco  warehouse  was  purely  speculative,  the 
court  properly  instructed  that  defendant  could 
not  recover  on  sncb  counterclaim. — Dean  v.  Con- 
necticut Tobacco  Corporation,  92  A.  408. 

H.  NOMHTAL  DAKAGES. 

8  12  (Conn.)  Owner  of  antomobile  damaged 
through  another's  negligence  held  entitled  to 
compensatory  damages  for  loss  of  use,  though 
he  used  the  car  for  pleasure  only  and  not  for 
rent  or  Mofit— Cook  v.  Packard  Motor  Car  Co. 
of  New  York.  92  A.  413. 

m.  GROTTNSS  AND  SUBJECTS  OF 
COMPENSATORY  SABflAGES. 

(A)  Direct    or    Rcnotei    CteBtiBBent»  o* 
Proapectlvc  CoBscvDeneM  or  Loues. 

f  15  (Md.)  Compensation  for  injuries  to  all 
classes  of  property  should  be  precisely  com- 
mensurate with  the  injury  .Aione. — Baltimore 
&  O.  R.  Co.  v.  Kahl,  92  A.  770. 

S  30  (Conn.)  Owner  deprived  of  the  use  of  a 
nsoKne  motor  boat  by  the  builder's  delay  in  de- 
Hvery  hetd  entitled  to  recover  substantial  dam- 
ages, even  though  it  was  only  for  his  personal 
use  and  pleasure.— Banta  v.  'Stamfora  Motor 
Co.,  92  A.  6t(5. 

§32  (Del.Super.)  Damages  recoverable  for 
personal  injuries  held  to  include  compensation 
for  pain  and  suffering,  and  such  future  suffer- 
ing as  may  come  and  for  permanent  injuries. — 
Travers  v.  Ilartman.  92  A.  865. 

I  32  (DeLSuper.)  One  suing  for  a  personal  in- 
jury held  entitled  to  recover  for  his  pain  and 
Buffering,  endured  and  which  will  he  endured. — 
Reynolds  v.  Clark,  02  A.  873. 

S  32  (Pa.)  In  actions  for  personal  injuries, 
the  jury  may  consider  the  question  of  pain  and 
suffering.— Smith  v.  Pennsylvania  R.  Co.,  92  A. 
318. 

{  37  (DeLSuper.)  One  suing  for  a  personal  in- 
jury held  entitled  to  recover  wages  lost. — Rey- 
nolds V.  Clark.  02  A.  873. 

S  37  (Pa.)  Plaintiff  may  recover  compensation 
for  loss  of  earning  power  after  he  arrives  at  the 
age  of  21  years,  though  he  was  so  immature 
when  the  Injuries  were  inflicted  as  to  be  without 
earning  capacity.— Fedorawicz  y.  Citlieiis*  Elec- 
tric Illuminating  Co.,  92  A.  124. 

§  40  (Pa.)  Loss  of  profits  may  be  compensated 
in  damages  only  when  capable  of  definite  deta^ 
minatioQ  and  in  'immedute  contemplation  of 
both  parties  to  the  contract. — Cornelius  t.  L<rtle, 
92  A.  78. 

143  (Del. Super.)  One  suing  for  a  personal 
injury  held  entitled  to  recover  money  expended 
for  medical  attention.— Reynolds  v.  Clark,  92 
A.  873. 

rr.  UQUXDATED  DAMAOS8  AND 
FENAIiTIEB. 

f  76  (Conn.)  Contract  stipulation  for  damages 
on  breach  will  be  held  a  provision  for  liquidated 
damages,  when  the  damages  are  uncertain  In 
amount  or  difficult  to  prove,  when  there  is  an 
intention  to  liquidate,  and  when  the  amoant  Is  a 
reasonable  one^Banta  v.  Stamford  Motor  Co.. 
02  A.  065. 

S78  (Conn.)  Provision  in  contract  to  build  a 
gasoline  power  yacht  that  for  each  day's  delay 
in  delivery  beyond  a  date  fixed  the  builder 
should  pay  ^16  held  mforceoble  as  a  provi- 
sion for  liquidated  damages. — Banta  v.  Stam- 
ford Motor  Ca,  92  A.  66C. 


5  79  (Conn.)  A  provision  of  a  building  con- 
tract that  the  contractor  should  "forfeit"  $25  a 
day  for  any  delay  in  completion  of  the  work  Md 
to  be  enforced  as  a  provision  for  liquidated 
damages.— Dean  y.  Connecticut  Tobacco  Corpo- 
ration, 92  A.  408. 

§  80  (Conn.)  Provisioo  in  contract  to  build  a 
gasoline  motor  boat  that  for  each  day's  delay  in 
delivery  the  builder  should  pay  1^15  held.  In  view 
of  the  owner's  Intended  use,  not  so  uoreaaon- 
able  as  to  defeat  recovery  as  liquidated  dam- 
ages.—Banta  V.  Stamford  Motor  Co.,  92  A.  665. 

fi  85  (Conn.)  Where  the  parties  to  a  building 
contract  bad  stipulated  that  $25  a  day  should 
be  forfeited  for  any  delay  in  completing  the  con- 
tract, the  owner  could  not  recover  on  his  coun- 
terclaim for  damages  for  delay  on  any  other 
basis,  or  in  excess  of  the  amount  so  stipulated. 
—Dean  t.  Connecticut  Tobacco  Corporation,  92 
A.  408. 

VI.  MEASURE  OF  DAMAGES. 
(A)  Injuries  to  the  Person. 

6  95  (DehSuper.)  The  jury  should  award 
plaintiff  for  a  personal  injury  such  stun  as  will 
compensate  him  for  his  Injuries,  considering  his 
past  and  future  pain  and  suffering,  loss  of  time, 
expenses  for  medicines,  and  permanent  injuries. 
— McGowan  r.  Wilmington  &  P.  Traction  Co., 
92  A.  1015. 

rB)  Injarles  to  Propertr. 

S  105  (Del.  Super.)  The  measure  of  damages 
for  the  destruction  of  property  by  Are  is  the 
value  of  the  property  at  the  time  of  the  destruc- 
tion.—Cecil  T.  Mundy,  92  A.  850. 

§  1 1 3  (Conn.)  Measure  of  damages  for  loss  of 
use  of  automobile  used  Cor  pleasure  only  held 
not  its  rental  value  nor  such  rental  value  wltb 
deductions  for  depreciation  and  repairs  and  for 
overhead  expenses  and  profits  of  carrying  oo 
the  business  of  renting  motor  cars.^ — Cook  v. 
Packard  Motor  Cur  Co.  of  Kew  York,  92  A. 
413. 

(C)  Br««oli  of  Coatract. 

S  117  (N.H.)  Damages    means  compensation 

for  breach,  measured  in  the  terms  of  the  con- 
tract, limited  to  losses  fairly  within  the  con- 
templation of  tlie  parties. — Davis  v.  New  Eng- 
land Cotton  Yarn  Co.,  92  A.  732. 

Vn.  INADEQUATE   AHD  EXCESSIVE 

DASCAGES. 

1 132  (Conn.)  A  verdict  of  $3,000  for  injury 
to  a  civil  engineer  employed  at  $155  per  month, 
where  prospecta  of  complete  recovery  were  prob- 
lematical, held  not  excessive.— Bodfish  v.  Bos- 
ton Bridite  Worits,  92  A.  407. 

{  132  (Me.)  A  verdict  of  $6,500  for  loss  of  the 
right  eye,  wiL:i  resulting  disturbance  of  the 
nervous  system,  heM  excessive,  and  shoold  be 
reduced  to  $3,500.— Dudley  t.  B.  P.  Hazsard 
Co.,  92  A.  ^7. 

vin.  PLEADnro,  evidbwce,  and 

ASSESSMENT. 
<A)  PleadlBK. 

i  159  (Md.)  In  acticm  for  injury  to  racing 
mare,  held,  that  plaintiff,  wiUiout  special  alle- 
gation thereof,  might  show  and  recover  for  nerv- 
ousness rendering  her  useless  for  racing  pur- 
poses, since  it  might  be  deemed  a  natural  conse- 
quence.—Wdller  T.  WeisB.  92  A.  102a 

(B)  Bvldenoe. 

S  163  (Pa.)  In  actions  for  personal  injuries, 
plaintiff  must  show  expenses  actually  incurred, 
the  loss  of  earning  power  up  to  the  time  of  tbe 
trial,  and  what  such  loss  may  be  in  the  future. 
—Smith  V.  Pennsylvania  R.  Co.,  92  A.  313. 

S  168  (Vt.)  Where  plaintiff  claimed  to  he  suf- 
fering from  hemorrhage  of  the  lungs  as  the  re- 
sult of  an  injury,  evidence  for  defendant  that 
defendant's  witneMi  frequently  bad  hemorrhages 


Digitized  by 


Google 


U15 


iNDEx-Diauar 


from  the  teeth  and  gums  more  lerere  than  the 
evidence  showed  plaintiff's  hemorrhages  to  be 
was  irrelevant,  andproperly  ezdadcd.:— Seeley 
V.  Central  Vemont  Rj.  Co.,  92  A.  28l 

1 174  (Coon.)  Rental  valae  of  aatomobUe  osed 
for  pleasure  only  held  admissible  on  the  ques- 
tion of  compensation  for  the  loss  of  its  use 
though  not  as  fnmisbiiig  a  measure  of  damages. 
— Ckwk  T.  Packard  Motor  Gar  Go.  of  New  York, 
92  A.  413. 

{  174  (Md.)  In  action  for  damages  for  injury 
to  racing  mare,  the  fact  that  after  the  injury 
she  was  nervous  and  timid  and  useless  for  rac- 
ing purposes,  to  be  admiaatble,  must  be  shown 
to  have  resulted  from  tbe  accident.— Welller  v. 
Weiss,  92  A.  1028. 

8 175  (Conn.)  In  an  action  for  liquidated 
damages  for  a  builder's  breach  of  his  contract 
for  delivery  of  a  boat  intended  for  pleasure, 
tbe  rental  price  of  a  similar  boat  was  admis- 
sible.—Banta  V.  Stamford  Motor  Ca,  92  A.  685. 

S  1 77  (Conn.)  In  action  for  loss  of  use  of  au- 
tomobile damaged  through  defendant's  negli- 
gence, evidence  as  to  amount  paid  chauffeur 
while  car  was  being  repaired  and  that  the  pay- 
ments were  obligatory  heid  ixoproperly  exclud- 
ed.—Cook  V.  Packard  Motor  Car  Go.  of  New 
Tork,  92  A.  413. 

S  178  (N.H.)  On  an  issue  of  mental  suffering, 
in  an  action  for  injuries,  plaintiff  was  entitled 
to  testify  that,  when  he  saw  he  could  not  es- 
cape, the  horrible  thought  of  his  wife  and 
daughter  flashed  into  his  mind. — Sanders  v.  Boa- 
ton  *  M.  B.  R.,  92  A.  546. 

.  1 178  (Vt.)  Evidence  that  witnesses  noticed  a 
change  in  plaintiff's  appearance,  indicating 
mental  distress,  after  they  had  noticed  a  change 
in  her  husband's  conduct  toward  her,  was  aa- 
missible  to  show  mental  suffering.— Frisderick  v. 
Morse,  92  A.  16. 

(C)  Prooeedlsvs  for  Aaacssmcnt. 

$208  (NJ.Sup.)  In  an  action  for  injuries  to 
tbe  patella  bone  from  two  falls,  one  the  direct 
consequence  of  defendant's  alleged  negligence, 
tbe  other  tbe  result  of  plidntifl's  attempting  to 
walk,  on  suggestion  of  a  physician,  before  the 
bone  had  entirely  healed,  the  question  whether 
the  original  accident  was  the  proximate  cause 
of  the  second  break  was  for  the  jury.—Eelly  v. 
Lembeck  &  Bets  Eagle  Brewing  Oa,  02  A.  282. 

{216  (Conn.)  In  employe's  action  for  Inju- 
ries, instrnctioQs  as  to  credit  for  hospital  bill 
which  defendant  had  assumed  but  bad  not  paid 
held  sufficiently  favorable  to  defendant — Novy 
v.  Breakwater  Co.,  1)2  A.  638. 

1 216  (Pa.)  Evidence  of  tbe  extent  of  the  In- 
jury Xetd  to  authorize  an  instruction  permit- 
ting the  jury  to  find  for  plaintiff  wbatevw  he 
was  "liable  to  lose"  in  tbe  way  of  future  earn- 
ings.—Mastel  V.  Walker,  92  A.  63. 

8  216  (Pa.)  In  an  action  for  injuries  to  a 
7  year  old  boy,  an  instruction  on  his  right  to 
recover  for  loss  of  earning  power  held  not  mts- 
leading.— Fedora  wicz  v.  GitizenB'  Electric  Il- 
luminating Co.,  92  A.  124. 

Where  a  physician  called  by  plaintiff  testified 
that  shortly  after  the  accident  he  diagnosed 
plaintiffs  injuries  as  slight,  and  where  other 
medical  experts  testified  that  what  the  first 
physician  called  external  wounds  indicated  per- 
manent injuries,  the  court  properly  refused  to 
instruct  that  if  the  jury  believed  the  first  physi- 
cian they  could  not  allow  for  perman«at  inju- 
ries.— Id. 

j2l6  (Pa.)  In  an  action  for  personal  injuries, 
an  instruction  leaving  the  question  of  damages 
to  the  jury  with  nothing  to  guide  their  minds, 
emphasizing  the  element  of  pain  and  suffering 
more  than  the  expenses  incurred  and  the  loss 
of  earning  capacity,  is  ground  for  reversal. — 
Smith  V.  Penrwylvauia  R.  Co.,  92  A.  318. 


DEATH. 

S«e  Abatement  and  Revival,  8  B7 ;  Agriculture. 
8  4;  Carriers,  H  320,  847;  Master  and  Serv- 
ant; 88  260%,  2§1, 1^ ;  BaUroada.  8  89& 

n.  ACTIONS  FOB  OA1T8INO  DEATH. 
(I>)  PleadlMK  and  Elvldenoe. 

8  58  (Me.)  In  an  action  under  Rev.  St  c.  89, 
$8  9,  10,  for  death  by  wrongful  act,  tbe  admin- 
istratrix of  deceased,  suing  for  'the  exclnsive 
benefit  of  herself  and  children,  has  tbe  burden  of 
proving  negligence  by  a  fair  preponderance  of 
all  the  evidence^Monk  v.  Bangor  Power  Co.. 
92  A.  617. 

(B)  Dasaave^  Forfelt«r«,  or  FIm. 

1 95  (Me.)  Under  Rev.  St  c.  89,  88  9,  ,10,  the 
only  damages  recoverable  are  the  actual  pecun- 
iary losses  suffered  by  the  heirs. — Graffam  v. 
Saco  Grange,  Patrons  of  Husbandry,  No.  63, 
02  A.  649. 

8  99  (Me.)  Held,  that  damages  recoverable  for 
the  death  of  a  boy  of  11^  years,  for  the  benefit 
of  bis  mother  and  three  older  sisters,  one  of 
whom  was  married,  should  not  exceed  $1,000.— 
Oraffam  v.  Saco  Grange,  Patrons  of  Husbandry, 
No.  63,  92  A.  649. 

DEBTOR  AND  CREDITOR. 

See  AssinunentB  for  Benefit  of  Creditors ; 
Bankruptcy;  Fraudulent  Conveyances;  In- 
solvency. 

DECEDENTS. 

See  Executors  and  Adndnistratora. 

DECEIT. 

See  Fraud. 

DECLARATIONS. 

See  Evidence,  8  271. 

DEDICATION. 

I.  NATURE  AlVD  REQUISITEfl. 

138  (N.J.)  A  contract  between  a  city  and  a 
railroad  company  held  to  be  a  recognition  of  tbe 
right  of  the  railroad  company  to  a  tract  of  land 
upon  which  a  station  stood,  so  as  to  be  an  ad- 
mission that  an  acceptance  of  a  dedication  of 
that  tract  as  a  street  was  invalid,  or  to  be  an 
abandonment  of  that  acceptance.— Citv  of  New- 
ark T.  Pennsylvania  R.  Co.,  92  A.  382. 

n.  OPERATION  AMD  EFFECT. 

S  63  (N.J.)  A  contract  between  a  city  and  a 
railroad  company  held  to  be  an  abandonment  by 
the  city  of  an  alley  which  had  been  dedicated  to 
public  use,  but  never  accepted  by  the  city  or 
opened  to  the  public,  and  on  part  of  which  the 
company's  station  stood.— City  of  Newark  t. 
Pennsylvania  B.  Co.,  02  A.  882. 

DEEDS. 

See  Acknowledgment,  88  47,  61;  Appeal  and 
Error,  §  1050;  Charities,  8  35;  Estoppel.  88 
15,  38,  45  ;  Evidence,  §  181:  Fraudulent  Con- 
veyances ;  Husband  and  Wife,  8  48 ;  Insur* 
ance,  §  282 ;  Life  Estates,  §  3 ;  Mortgages ; 
Perpetuities,  88  4,  6;  Railroads,  §  73:  Re- 
formation of  Instruments ;  Waters  and  Water 
Courses,  8  89 ;  Witnesses,  81  268,  287. 

X.  beqthsites  aitd  vauditt. 

(D)  DdlTcrr. 

8  54  (Conn.)  Tbe  delivery  of  a  deed  is  essen- 
tial to  a  valid  conveyance. — Wiley  v.  London 
&  Lancashire  Fire  Ins.  Co.,  92  A.  679. 
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i  56  (Conn.)  DeUvery  is  a  matter  of  inten- 
tion to  be  proved  by  act  or  word.— WilCT  v. 
London  &  Lancashire  Eire  Ins.  Co^  92  A.  678. 

159  (Oonn.)  Where  a  grantor  records  a  deed 
with  intent  to  vefit  title  in  the  grantee,  there  is 
a  legal  delivery. — Wiley  v.  London  &  Lancashire 
Fire  Ins.  Co.,  92  A.  678. 

S  64  (Conn.)  Acceptance  by  the  crantee  is  es- 
sential to  a  Talid  convivance.— Wiley  t.  Lon- 
don it  Lancashire  Fire  Ins.  Co.,  92  A.  67& 

g  65  fConn:)  Acceptance  of  a  deed  may  be 
shown  oy  act  or  expression  showing  the  gran- 
tee's iotentfou  to  accept. — Wiley  London  & 
lAncashire  Fire  Ids.  Co.,  92  A.  678. 

The  grantor's  attorney,  who  drew  the  deed  to 
the  grantee  and  a  reconveyance  to  the  grantor, 
may,  despite  his  relation  to  the  grantor,  act  as 
agent  of  both  parties  in  the  delivery  and  accept- 
ance of  the  deeds.— Id. 

The  acceptance  of  a  deed  by  an  agent  Is  the 
acceptance  of  the  grantee. — Td. 

The  grantee's  assent  to  the  grantor's  plan  to 
conve}^,  together  with  the  grantee's  simultaneous 
execution  of  a  reconveyance,  held  an  acceptance 
of  the  first  conveyance.— -Id. 

m.  OOKSTBirOTION  AHB  OFERA^ 
TIOH. 

(B)  Propertx  Conveyed. 

I  117  (Me.)  A  deed  conveying  a  building  and 
the  land  on  which  it  sits  held  not  to  pass  title 
to  a  lot  in  the  rear  of  the  building,  neither  in- 
closed, used,  or  necessary  to  the  enjoyment  of 
the  banding.— Carleton  v.  Cleveland,  92  A.  110. 

(O)  Bstatea  amd  IntereBta  Crented. 

S  129  (Md.)  Where  property  is  given  to  one 
expressly  for  life,  and  there  is  annexed  a  power 
of  disposition  of  the  reversion,  the  first  talcer 
has  only  an  estate  for  life  with  the  power  an- 
nexed.—Brandau  V.  McCurley,  92  A.  MO. 

IT.  FLEADnrO  AMU  EVIDENOE. 

S  194  (Me.)  Defendant  held  to  have  burden 
of  allowing  delivery  of  deed  from  plaintiff's  in- 
testate to  nis  wife  set  np  ^  it  to  defeat  plain- 
tirs  title.— Smith  t.  Booth  Bros.  &  Hurricane 
Isle  Granite  Co.,  02  A.  103. 

Assuming  that  the  record  of  a  deed  is  pre- 
sumptive evidence  of  its  delivery,  it  is  rebut- 
table.-Id. 

S  200  (Conn.)  Where  a  grantor  who  had  con- 
veyed property  accepted  a  reconveyance  from 
her  grantee,  her  acceptance  of  the  reconveyance 
was  an  admission  of  the  deltvcry  of  the  first 
deed.— Wiley  v.  London  ft  Lancasaire  Fire  Ins. 
Co.,  92  A.  678. 

§  208  (Conn.)  The  grantor's  record  of  a  deed 
is  prima  facie  proof  of  an  intention  to  deliver 
it— Wiley  v.  London  &  Lancashire  Fire  Ins. 
Co.,  92  A.  678. 

S  208  (Me.)  Evidence  held  sufficient  to  sup- 
port finding  that  deed  from  plaintiff's  intestate 
to  his  wife  was  not  delivered,  though  recorded. 
— Smith  V.  Booth  Bros.  &  Hurricane  Isle 
Granite  Co.,  02  A.  103. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Divorce.  ||  160,  161. 

DEFAULT  JUDGMENT. 

See  Judgment,  S  134. 

DEL  CREDERE. 

See  Factmrs.  %  29. 

DELIVERY. 

See  r^eeds.  i|  04^^.  200,  208. 


DEMAND. 

See  Gonwratlons,  |  78. 

DEMURRER. 

See  Pleading,  8  216. 

DEPOSITIONS. 

See  Evidence,  |  83. 

S  2  (N.H.)  The  power  to  take  depositions  Is 
mainly  of  statutory  or^in,  and,  where  a  statute 
confers  the  power,  the  power  exists  only  so  far 
as  specified  theron.- Iraylor  v,  Thomas,  92  A. 
740. 

I  IS  (N.H.)  Pub.  St  c  22S,  I  1,  does  not  ex- 
clude the  deposition  of  a  witness  unable  to  at- 
tend court  on  account  of  eicluiess.— Taylor  v. 
Thomas,  92  A.  740. 

^  65  (N.H.)  Where  a  witness  testifying  by  dep- 
osition is  faoBtile  to  the  party  at  whose  iustanoe 
the  deposition  is  taken,  the  party,  on  laying  the 
proper  foundation  theiefor,  may  cross-examine 
the  witness.— Taylor  v.  Thomas,  92  A.  74a 

S  66  (N.H.)  An  objection  to  an  answer  of  a 
witness  giving  a  deposition  to  an  interrogatory 
on  the  ground  that  it  is  irresponsive  is  unavail- 
ing, at  least  unless  the  answer  is  both  Irrespon- 
sive and  Incompetent— Taylor  t.  Thomas,  82  A. 
740. 

An  objection  to  the  answer  of  a  witness  tes- 
tifying by  deposition  that  it  is  not  respondlTe 
does  not  challenge  the  general  admissihiUty  of 
the  answer  which  is,  in  fact  responsive.— Id. 

g  89  (N.H.)  The  deposition  of  a  witness  an- 
able  to  attend  court  because  of  sictcness  is  prop- 
erly admitted  in  evidence.- Taylor  Thomas, 
92  A.  740. 

A  party  at  whose  Instance  a  deposition  has 
been  taken  may  not  exclude  it  when  offered  in 
evidence  by  the  adverse  party,  on  the  ground 
that  he  is  entitled  to  the  appearance  of  the 
witness,  who  is  sick  and  onable  to  attend.— Id. 

8  101  (N.H.)  A  party  may  introduce  in  evi- 
dence  a  deposition  otherwise  admii^ble,  though 
taken  at  the  Instance  of  the,  adTerse  party. — 
Taylor  ▼.  Thomas,  92  A.  740. 

A  party  at  whose  instance  a  deposition  of- 
fered In  evidence  by  the  adverse  party  was  tak- 
en may  not  exclude  it  on  the  ground  that  he 
was  deprived  of  hb  rig^t  of  cross-examination. 
—Id. 

DEPOSITS  IN  COURT. 

I  r  r  (N.J.)  Under  P.  L  1904,  p.  241,  provid- 
tag  for  deposits  with  the  clerk,  the  court,  in 
rendering  Judgment  where  a  deposit  has  been 
made,  snould  render  jud^nnent  for  the  full 
amount  of  the  recovery,  and  not  merely  the  ex* 
cess.— Ridley's-The  Old  Chambers  Street  Candy 
Mann&etoty  t.  Broekhurst.  82  A.  68, 

DEPUTIES. 

See  Sheriffs  and  Constables,  S  100^ 

DESCENT  AND  DISTRIBUTION. 

See  Garnishment,  8  S6;  Taxation,  88  9B0,  876: 
Wills,  I  409. 

II.  PEBSOITS  EimTZ.ED  AND  TUBIB. 
BESPEOTIVE  SHABES. 
(B)  Barvlvlifts  Buband  or  Wife. 

8  52  (Md.)  Under  Code  Pub.  Civ.  Laws,  art 
93,  8  3U9,  allovcing  a  widow  $75  in  money  or 
furniture,  sections  306.  entitling  ber,  on 

renunciation  of  her  husband's  will,  to  <me-third 
of  his  personalty,  held,  tbat  a  widow  was  en- 
titled to  the  special  allowance,  and  that  the 
direction  to  a  legatee  to  pay  her  $5  was  not 
such  a-  "devise"  to  the  widow  as  would  bar  her 
rigbt  to  one-third  of  the  personalty,  in  the  ath 
sence  of  any  written  renundatitnu— Mslkoi 
Richardson,  92  A.  474. 
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163  (Md.)  A  diTon»  cranted  the  wife  will 
not  deprive  her  of  her  sbare  in  her  hasband's 
peraoDalty.— Schnepfe  t.  Schnepfe,  92  A.  891. 

Xn.  BIGHTS  AND  LIABIUTIES  OF 
HEIB8  AMB  DISTRIBUTEES. 

CA)  Hatnze  and  BliitKbUBlim*mt  of  Hichte 
Im  General. 

S  83  (Conn.)  In  trespass  to  land  to  which  de- 
fendant claimed  title  under  an  invalid  distribn- 
tion  to  the  widow  of  the  common  source  of  title, 
eridence  held  to  require  submission  to  the  jury 
of  the  question  whether  the  parties  in  interest 
bad  accepted  and  acquiesced  in  such  distribn- 
tion.— Evarts  t.  Johnson,  92  A.  434. 

<C)  DeMa  of  Intestate  and  IneambnuMM 

on  Property • 

i  129  (N.J.Ch.)  Vnder  3  Comp.  St  1910,  p. 
3421,  mortgaged  land  is  the  primary  fund  for 
the  payment  of  a  mortgage  debt,  and  the  mort- 
gagor's heir  is  not  entitled  to  have  the  debt  paid 
out  of  personalty.— Atltiuson  v.  Atkinaon,  82  A. 

DESCRIPTION. 

See  WillB.  H  407-531. 

DESERTION. 

See  Divorce,  I  133. 

DEVISES. 

See  Wilts.  1  409. 

DIKES. 

See  Navigable  Waters,  S  38. 

DILIGENCE. 

See  New  Trial,  B  168. 

DIRECT  EXAMINATION. 

See  WttneBsefl.  »  268,  269. 

DIRECTING  VERDICT. 

See  Trial,  1  177. 

DISCHARGE. 

See  Bankruptcy.  IS  421,  436;  Insolvency,  { 
158;  Ftincipal  and  Surety.  SS  113,  123. 

DISCRETION  OF  COURT. 

See  Apneal  and  Error.  S$  954-9^;  Costs,  { 
32;  Criminal  Law,  j^S  671,  751,^147-1156; 
Executors  and  Administrators,  8  496;  Injunc- 
tion, 8  1:  Judgment,  S  68;  Pleading,  6  236; 
Trial.  S  98 ;  Venue,  §  42 ;  Witnesaes.  3  287. 

DISCRIMINATION. 

See  Carriers,  $  18. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  i8  843,  854 ;  Carriers,  f 
320;  Electricity,  S  19;  Master  and  Servant, 
SS  284,  287 :  Street  Railroads,  §  98. 

DISORDERLY  CONDUCT. 

See  Criminal  Law,  |  200. 

DISORDERLY  HOUSE. 

See  Criminal  Lew,  {  742. 

1 16  (N.J.SQP.)  In  a  prosecution  for  keeping 
a  diaoraerly  house,  evidence  of  disorderly  acts 
tending  to  establish  the  character  of  the  bouse 
ia  admiaeible.  though  accused  wae  not  present 
when  each  acts  were  committed. — State  v.  Litt- 
man,  92  A.  580. 


DISSOLUTION. 

See  Contracta,  S  238;  Partnership,  U  296-336. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  fig  633,  7211^,  1171. 

DIVIDENDS. 

See  GorpontionB,  U  lB2i 

DIVORCE. 

See  Constitutional  Law.  I  110;  Descent  and 
Distribution,  l_6S;  Divorce;  Dower,  i  52; 
Husband  and  Wife,  S  19. 

I.  MATURE  AND  FOBM  OF  REMEDY. 

g  I  (R.T.)  Divorce  proceedings  are  purely 
statutory —Gilbert  V.  Hajward,  92  A.  625. 

S  1 1  (N.J.Ch.)  The  public  is  a  party  to  aU 
divorce  snits,  though  it  does  not  necessarily  ap- 

£ear  by  counsel  or  plead  and  never  loses  a  right 
y  laehea.— Grant  v.  Grant,  02  A.  791. 

U.  GROUNDS. 

127  (SM.)  Whether  contintially  accusing  a 
bnaband  of  infidelity,  seriously  injuring  his 
health,  was  ground  for  divorce  or  defeated  the 
wife's  right  to  divorce  for  extreme  cruelty,  de- 
pends on  whether  or  not  he  was  responsible  by 
ezcttinjg  in  her  suqdclons  of  bis  being  unfaitt- 
fnl^-43ordon  t.  Gordcm,  92  A.  546. 

m.  DEFENSES. 

8  S9  (N.H.)  A  decree  of  divorce  for  either  of 
the  spouses  on  the  ground  of  extreme  cruelty 
is  not  justified,  where  each  was  guilty  thereof 
to  the  other.— Gordon  v.  Gordon,  V2  A.  546. 

IV.  JURISDICTION,  PROOEEDINOS. 
AND  REXXBF. 

CA)  JarlBdlctloUt  Tenme,  and  Llmltatloiis. 

1 62  (Vt.)  The  word  "residence,"  as  used  in 
P.  S.  3071,  requiring  a  year's  residence  "as  a 
condition  to  a  suit  for  divorce,  means  legal 
domicile;  and  where  libelant's  husband  lived  in 
Vermont  and  compelled  her  to  go  to  another 
state,  she  was  still  a  resident  ot  Vermont,  enti- 
tled to  sue  for  divorce  there,  though  she  actually 
resided  for  a  year  before  suit  in  such  other 
state.— MiHcr  v.  Miller,  92  A.  9. 

5  64  (Conn.)  The  fact  that  the  motive  for  an 
actual  change  of  residence  was  to  procure  a  di- 
vorce does  not  affect  the  good  faith  of  the 
change.— Gildersleeve  v.  Gitdersleeve,  92  A.  684. 

(0>  PleadlnK. 

{  97  (N.J.Ch.)  A  defendant  should  on  reqaest 
he  permitted  to  defend  in  a  divorce  case  at  any 
time  before  the  final  decree  is  sigoed,  except 
where  clearly  wanting  Iq  good  faith.— Grant  v. 
Grant,  92  A.  791. 

I  (09  (Md.)  One  spouse  seeking  divorce  on 
account  of  the  adultery  of  the  other  has  the 
burden  of  proving  it.— TtiiesB  v.  Thiess,  92  A. 
922. 

The  presumption  of  innocence  prevails  in  dvll 
cases,  hence  adultery  by  a  spouse  must  be  prov- 
en by  clear  and  satisfactory  evidence. — Id. 

f  1 29  (Md.)  Evidence  held  insafflcient'  to  show 
a  husband's  adultery.— Thiess  v.  Thleea,  92  A. 
922. 

§  133  (N.J.)  Evidence  in  divorce  held  to  show 
the  desertion  commenced  and  continued  'for 
more  than  two  years  before  petitioner  came  to 
the  state  so  that  she  was  not  a  resident  of  the 

Btate  when  the  cause  of  action  arose. — Flynn  v. 
Flynn,  92  A.  645. 
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(B)  IMamI»*ftl,  Trial  or  Hearlns,  and  Hew 
Trial. 

S  ISO  (Conn.)  A  Sndiue  that  plaintiff  in  for- 
eign divorce  proceedinc:s  had  resided  in  the  for- 
eign state  held  equivaiect  to  s  findtog  that  he 
was  domiciled  there.— Gilderaleeve  v.  Gilder- 
sleeve  92  A.  684. 

A  anding  that  plaintiff  in  foreign  divorce 
proceedings  bad  rended  in  the  other  state,  and 
a  refusal  to  find  bad  faith,  imports  that  the 
residence  was  in  good  faith.--Id. 

fF)  JnOacmeat  or  De«ree. 

I  156  (N.J.Gb.)  The  contingency  on  wbicb  a 
decree  nisi  in  a  divorce  suit  will  become  b1»o- 
late  is  the  nonshowing  of  cause  why  the  decree 
should  not  be  made  UMolute.— Orant  v.  Grant, 
92  A.  791. 

A  "decree  nisi"  ia  a  conditional  divorce  becom- 
ing absolnte  only  on  tbe  liappening  of  a  pie- 
Bcribed  contingency.— Id. 

g  (60  (N.J.Ch.)  Judgment  by  default  ia  not 
*favored  in  divorce  suits. — Grant  v.  Grant,  92  A. 
791. 

S  161  (NJT.ClL.)  Courts  favor  the  vacation  of 
default  judgments  in  divorce  suits.— Orant  v. 
Grant.  92  A.  791. 

In  divorce  suits,  the  usual  tests  of.  surprise 
and  merits  need  not  be  shown  to  secure  the 
opening  of  a  default  with  leave  to  plead.— Id. 

A  deiaalt  in  a  divorce  case  will  be  opened  not 
only  where  a  defense  comes  out  in  the  evidence, 
but  where,  after  the  evidence  is  taken,  defend- 
ant desires  to  be  heard. — Id. 

A  Court  of  Chancery  has  the  constitutional 
right  to  hold  under  advisement  an  application 
for  opening  a  default,  beyond  the  tune  after 
which  cause  could  be  shown  against  making  ab- 
solute a  decree  of  divorce  nisi. — Id. 

8  165  (DeLSuper.)  Under  Rev.  Code,  |  3020, 
court  granting  a  decree  ni^  to  a  wife  held  au- 
thorized to  vacate  it,  on  application  by  Attor- 
ney General  within  a  year,  snowing  that,  under 
another  name,  she  had  married  contrary  to 
the  act  of  assembly.— Senn  v.  Senn,  92  A.  987. 

§  (65  (Me.)  An  order  setting  aside  a  decree 
of  divorce  for  libelant  and  granting  a  new 
trial,  in  an  action  involving  property  rights, 
held  valid,  notwithstanding  libelant,  the  wife, 
had  died  in  the  meantime.— Gato  v.  Christian, 
92  A.  4.S9. 

Court  on  motion  of  libelee  ex  parte  or  of  its 
own  inherent  power  held  authorized,  during  the 
same  term,  to  vacate  a  decree  of  divorce  on  the 
ground  that  libelee  had  not  had  his  day  in 
court — Id. 

An  order  vacating  a  decree  granting  a  divorce 
to  the  libelant  wife  related  back  to  the  date  of 
the  decree  itself,  so  that  she  remained  a  married 
woman,  subject  to  the  restrictions  of  coverture 
as  to  her  property  after  the  decree  and  before 
its  vacation.— Id. 

f  165  (R.I.)  A  decree  of  divorce  will  be  va- 
cated for  fraud  of  the  successful  party  making 
false  statement  in  his  petition  and  affidavit  as  to 
the  residence  of  the  parties.— De  Souza  v.  De 
Souza,  92  A.  983. 

3  1 65  (R.I.)  Under  Court  and  Practice  Act 
1905,  p.  3,  1  9,  a  petition  to  vacate  a  divorce 
decree  for  fraud  practiced  on  the  court  by  the 
successful  party  is  an  independent  civil  action 
within  tbe  jurisdiction  of  tbe  superior  court 
granting  the  decree.— Johnston  t.  Johnston,  92 
A.  983. 

(O)  Appeal. 

g  177  (R.I.)  Refusal  of  the  superior  court 
granting  a  divorce  to  vacate  the  decree  for 
fraud  is  n  rulins  in  a  civil  actinn  within  Gen. 
Laws  1909,  c.  208,  $  8,  and  tbe  Supreme  Court 
may  entertain  a  bill  of  exceptions. — Johnston 
V.  Johnston,  92  A.  983. 

1 182  (N.J.)  A  motion  for  an  order  permit- 
ting the  court  of  chancery  to  enforce,  pending 
appeal.  Its  decree  for  payment  of  permanent  ali- 


mony will  be  denied.— Bobinson  v.  Bobinson, 
92  A.  94. 

The  Court  oi  Brrors  and  Appeals  baa  jnri»> 
diction  to  award  alimony  pending  appeal  from 
a  judgment  awarding  permanent  alunony. — Id. 

g  184  (Conn.)  A  finding  as  to  tbe  residence 
of  the  plaintiff  in  foreign  divorce  proceedings, 
supported  by  the  testimony  of  tbe  plaintiif,  can- 
not be  diatnrbed  on  ivpeaL—Gudenlem  v. 
Gilderdeeve,  »2  A.  684. 

(H)  F«e»  and  Coats. 

g  192  <Md.)  Carbon  copies  of  the  evidence  fur- 
nished to  defendant  in  a  divorce  suit  is  not  a 
proper  item  of  taxable  costs  against  an  unsuc- 
cessful complainant.— Marshall  v.  Marshall,  92 
A.  531.  • 

S  194  (Md.)  Code  Pub.  Ov.  Laws,  art.  16.  | 
216,  requiring  tbe  clerk  to  index  tbe  name  of  a 
plaintiff  in  a  separate  index  when  a  decree  for 
costs  is  made  against  him,  held  not  to  apply 
to  a  decree  for  costs  rendered  by  the  Court  of 
Appeals  against  a  complainant  in  a  divorce  suit 
on  reversing  a  judgment  in  ber  favOT^Mawhall 
V.  Maraball.  92  A.  631. 

^  195  (Md.)  Where  a  plaintUC  in  a  divorce 
suit  is  directed  to  pay  costs,  the  payment  of  a 
bill  of  costs  omitting  a  portion  of  the  costs  held 
not  a  bar  to  a  recovery  of  the  omitted  coats. — 
Marshal)  v.  Marshall,  92  A.  631. 

Tbe  omission  of  the  clerk  to  enter  in  the  rec- 
ord for  transmission  to  the  Court  of  Appeals 
all  the  costs  which  had  accrued  up  to  the  time 
of  appeal,  as  required  by  Code,  art.  6,  f  06, 
would  not  bar  a  successful  party's  light  to  re- 
cover costs  omitted  from  the  bill  of  costs  paid 
by  the  defeated  party. — Id. 

g  198  (Me.)  Since  Rev.  St  c.  62,  {  6,  authoE^ 
lies  the  court  In  divorce  to  order  tbe  husband  to 
pay  the  wife's  attorney  fees,  such  attorney  can- 
not, after  a  divorce  was  denied  to  the  husband, 
recover  from  the  husband  in  an  independent  ac- 
tion for  his  services.— Meaher  v.  Mitchell,  92 
A.  492. 

V.  ALZMONT,  AIXOWANOES.  ARS 
DISPOSITION  OF  PBOPEBTT. 

g2ig  (MXCai.)  The  operation  of  an  order  for 
temporary  alimony  terminated  with  the  entry 
of  the  final  decree,  but  its  vitality  survives  that 
event.— Swallow  v.  Swallow,  92  A.  8T2. 

An  order  for  temporary  alimony  continues 
down  to  the  final  decree,  and  mav  tie  Uiereafter 
enforced,  although  the  wife  be  adjudged  guilty. 
—Id. 

An  order  that  temporary  alimony  be  paid  "un- 
til the  further  order  of  the  court  fn  tlie  prem- 
ises" held  tb  mean  that  it  was  to  be  paid  duiioK 
the  suit,  unless  a  saperseding  order  be  enter- 
ed.—Id. 

Vn.  OPERATION  AND  EFFECT  OF 
DIVORCE,  AND  RIGHTS  OF 
DIVORCED  PERSONS. 

g  326  (Conn.)  A  decree  of  divorce  granted  by 
another  state  a^ainat  a  resident  of  Connecttcnt, 
who  was  served  in  Connecticut,  is  not  one  to 
which  full  faith  and  credit  must  be  given  under 
the  federal  Constitution.— Gilderaleeve  v.  Gilder- 
sleeve,  92  A.  6S4. 

A  divorce  decree  of  a  foreign  state,  not  en- 
titled to  full  faith  and  credit,  will  be  recog- 
nized by  comity,  unless  contrary  to  public  pol- 
icy or  good  morals. — Id. 

The  evils  accompanying  recognition  of  for- 
eign divorces  are  less  then  those  resulting  teem 
nonrecognition,  and  such  decrees  will  be  recog- 
nized by  comity. — Id. 

§  327  (Conn.)  A  foreign  divorce  granted 
agaiuat  a  resident,  served  within  the  state,  will 
not  be  recognized  unless  tbe  plaintiff  had  lUa 
domicile  in  tbe  foreign  jurisdiction. — Gildw- 
Bleeve  v.  Gildersleeve,  02  A.  6S4. 

A  residence  in  another  state,  whidi  is  mere- 
ly colorable^  does  not  give  the  courts  of  that 
state  jurisdiction  to  grant  a  difozea^Id. 
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9  328  (Conn.)  A  divorce  decree  granted  by  a 
foKign  state  for  desertion  after  personai  serv- 
ice on  the  defendant  outside  of  ue  ftate  held 
not  contrary  to  public  policy  so  as  not  to  be 
recognized  by  comity. — Uildersleeve  t.  Glider- 
sleeve,  92  A.  684. 

S  33 1  (N.J.)  A  decree  for  alimony  in  a  sister 
state,  payable  In  instaUmeots,  is  entitled  to  pro- 
tection, under  the  federal  Constitadoii,  aa  to 
all  j^t  doe  installments.— Bolton  v.  Bolton,  92 

Code'  Civ.  Proc.  N.  T.  K  1759,  1771,  do  not 
atithorize  the  alteration  of  a  decree  for  alimony 
as  to  i>ast-dne  installments. — Id. 

DOCUMENTS. 

See  Evidence,  H  369-866. 

DOMICILE. 

See  Divorce.  H  62.  150,  827. 

DONATIONS. 

See  Gifts. 

DOWER, 

See  Vendor  and  Purchaser,  |  1S4;  Wills,  f  782. 

ZI.  INCHOATE  INTEREST. 
(B)  Bar,  Release,  or  Forfeltarc. 

{41  (Md.)  At  common  law  an  antennptlal 
agreement  was  not  enough  to  bar  dower ;  resort 
being  had  to  equity  for  enforcement— Schnepfe 
V.  Schnepfe,  92  A.  891. 

8  46  (N.J,Ch.)  Where  premises  covered  by  an 
anrecorded  mortgage  executed  by  the  owner 
and  his  wife  had  been  sold  under  an  execution 
against  the  husband,  the  mortgagee  cannot  fore- 
close and  sell  the  wife's  inchoate  right  of  dow- 
er.—Capital  Circle,  No.  11,  Brotherhood  of  the 
Union,  v.  Scbmitt,  92  A.  696. 

J  52  (Md.)  A  divorce  granted  the  wife  wiU 
not  deprive  her  of  dower.— Bchnepfs  v.  Schnepfe, 
92  A.  891. 

DRAINS. 

See  Manldpal  Corporations,  U  862,  406.  417, 
482,  508,TO  733.  "  ™^ 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

See  Corpontions,  1  fflS. 

DRUNKARDS. 

See  WlUs,  $  55. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  SS  253,  298. 

DUPLICITY. 

See  Indictment  and  Information,  8  125. 

DURESS. 

See  Chattel  Mortgages,  ||  72,  76;  OmnpTomlse 
and  Settiement,  |  28. 

EASEMENTS. 

See  Waters  and  Water  Oarses,  {  164. 

I.  CREATION,  EXISTENCE,  AND  TER- 
MINATION. 

1 3  (Md.)  Where,  ai  the  time  of  the  sale  of 
a  portion  of  land  to  defendant,  there  was  an  ex- 
isting way  from  the  balldings  located  thereon 
to  a  highway,  which  way  was  not  one  of  necee- 
sity,  nor  an  existing  easement,  the  right  to  use 


it  did  not  pass  as  an  appnrtenance.— Dovall  t. 

Sidout,  92  A.  209. 

8  5  (Me.)  To  acquire  an  easement  br  pre- 
smption,  adverse  use  acquiesced  in  oy  the 
owner  for  a  period  equal  to  that  prescribed  by 
the  statute  for  the  acquisition  of  adverse  title 
must  be  shown.— Rollins  v.  Blackden,  92  A.  621. 

8  7  (Me.)  Where  defendant's  predecessor  in 
title,  who  first  asserted  au  oasement  on  plain- 
tiff's property,  desisted  in  bis  exercise  of  the 
privilege  upon  demand  of  plaintiff  and  notice 
by  her  attorney,  there  was  an  interruption  ot 
the  use  which  prevented  acquisition  of  an  ease- 
ment by  prescription.— Rollins  v.  Blackden,  92 
A.  621. 

8  8  (Me.)  Where  the  use  of  an  easement 
claimed  by  prescription  is  shown  to  have  been 

Sermisslve,  no  rights  arise.— Rollins  v.  Black- 
en. 92  A.  621. 

8  18  (Me.)  For  an  easement  or  quasi  easement 
to  pass  by  implication  upon  conveyance  of  prop- 
erty, it  must  aj>peaT  that  the  easement  is  one 
of  strict  necessi^;  mere  convenience,  however 
great,  not  being  sufficient— Watson  v.  French, 
92  A.  290. 

The  test  whether  an  easement  claimed  is  one 
of  necessity  is  whether  tiie  party  claiming  the 
right  can  at  reasonable  cost  on  his  own  estate, 
and  without  trespassing  on  his  neighbors',  cre- 
ate a  substitute.— Id. 

An  easement  of  necessit?,  entitling  the  grantee 
of  the  rear  portion  of  a  lot  used  for  a  stable  to 
continued  use  of  water  pipes  running  over  the 
land  of  his  grantor  and  supplying  uie  stable, 
held  to  pass  by  implication.— Id. 

Where  it  did  not  appear  that  a  water  company 
would  attempt  to  condemn  a  way  for  its  pipes 
to  plaintifTs  propertv,  even  though  it  had  the  le- 
gal right  to  do  so,  iplaintiff's  easement  of  neces- 
sity in  a  pipe  runnug  through  defendant's  land 
and  supplying  him  with  watU",  cannot  be  defeat- 
ed on  the  ground  that  It  was  unnecessary.— Id. 

Where  plaintiff  purchased  a  parcel  of  land 
from  defendant's  grautor,  and  such  parcel  was 
supplied  with  water  by  a  pipe  running  over  the 
land  retained  by  defendant's  grantor,  defendant 
took  the  property  subject  to  plaintiff's  easement 
of  necessity,  where  the  pipe  was  risible. — Id. 

Where  the  owner  of  land  abutting  on  a  street 
and  supplied  with  water  from  the  general  mains 
sold  the  rear  portion,  which  had  access  to  the 
street  only  by  a  right  of  way  over  the  lands  of 
another,  the  purchaser's  easement  of  necesHity 
in  a  water  pipe  running  across  the  grantor's 
land  cannot  be  defeated  because  the  water  was 
supplied  by  a  third  person.- Id. 

S  36  (Me.)  Acquiescence  for  over  19  jrears  In 
plaintis's  enjoyment  of  an  easement,  claimed  to 
be  an  easement  of  necessity,  corroborates  the 
claim  of  a  grant  by  implication. — Watson  v. 
French,  92  A.  290. 

i  36  (Me.)  The  party  asserting  an  easement 
by  prescription  has  the  burden  of  proof,  and 
he  fails  if  the  proof  be  left  doubtful. — Rollins 
V.  Blackden  92  A.  521. 

Each  of  the  elements  essential  to  the  creation 
of  a  prescriptive  easement  is  open  to  contra- 
diction and  liable  to  be  disproved. — Id. 

To  acquire  an  easement  by  prescription,  ac- 
quiescence  by  the  owner  of  the  property  over 
which  it  is  sought  to  be  exercised  must  be 
shown,  and  the  adverse  use  of  tbe  privilege  for 
20  years  without  interruption  or  denial  by  the 
owner  raises  a  conclusive  presumption  of  ac- 
quiescence, where  it  is  shown  that  the  owner 
had  knowledge  of  the  use.- Id. 

Where  defendant's  predecessor  in  title,  who 
first  asserted  the  easement  on  plaintiff's  land, 
claimed  his  right  through  the  permission  of 
tbe  selectmen  of  the  town,  such  evidence  Is  ad- 
missible to  show  that  the  use  of  the  easement 
was  adverse. — Id. 

While  a  conveyance  of  property  occupied  by 
an  adverse  holder  will  not  stop  the  running  of 
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Iimltati<»i8,  a  conveyance  ni  land  in  which  an- 
other asserted  an  easement,  where  the  rishts 
were  not  excepted,  showed  that  the  owner  did 
not  aoaoiesce  In  ttie  assertion  oC  the  easement. 
—Id. 

EJECTMENT. 

See  Appeal  and  Brror,  |  lOSl;  ■attorpel,  I 
112;  BaUroada,  |  82. 

X.  BIOHT  OF  ACTION  AMD  DE- 
FENSES. 

1 27  (Vt)  The  defense  of  eqaltable  estoppel 
is  available  in  ejectment— Boynton  t.  Hon^  92 
A.  153. 

m.  PLEADING  AND  EVIDENOE. 

1 64  (Vt.)  Declaration  held  saffldent  where 
the  description  enabled  defendant  to  ascertain 
for  what  he  was  sued  and  plaintiff  to  point  out 
the  premises  and  all  to  understand  the  limits  to 
which  title  was  established  hj  the  judgment.- 
State  V.  Heaphy,  92  A.  813. 

Where  the  description  in  a  deidaration  in 
ejectment  is  apparently  sufficient,  conjecture 
wUl  not  be  indulged  to  make  it  doubtbiL^Id. 

ELECTION. 

See  Wins,  {  782. 

ELECTION  OF  REMEDIES. 

See  Insane  Perscms,  |  69. 

8  15  (Pa.)  Where,  in  an  attorney's  action  for 
compensation  under  an  express  contract  with  a 
township,  plaintiff  declined  the  trial  Judge's  of- 
fer to  permit  him  to  amend  that  he  might  re- 
cover the  value  of  such  services,  be  could  not 
thereafter  recover  on  the  basis  of  a  quantum 
meruit— McGonnid[  v.  Hanover  Tp.,  82  A.  195. 

ELECTIONS. 

See  Certiorari,  S  24;  CJonspiracy,  S  43;  Cnn- 
stitutional  Law,  S  48;  Injunction,  J  73;  Mu- 
nicipal Corporations,  SI  12,  178,  807 ;  Schools 
and  School  Districts.  8  63. 

XT.  QUAXIFIOATIONS  OF  VOTERS. 

f  83  (B.I.)  Under  Const  art  2.  8  2,  and  Laws 
1910.  c.  340,  8  22,  and  in  view  of  Oen.  Laws 
1909,  c.  8, 1  32,  one  of  two  equal  partners  whose 
firm  baa  paid  a  tax  on  an  assessment  of  more 
than  double  the  specified  value  has  the  right  to 
vote  for  city  officers,  though  he  pays  no  other 
tax.  and  though  a  imrtnersfaip  is  treated  as  an 
entity  bj  Oen.  Laws  1909,  c.  57,  8  9.  as  amend- 
ed by  Laws  1912,  c.  769,  J  39,  taxing  partner- 
ship property.— Kins  v.  Board  of  Canvassers 
and  RegiBtration  of  City  of  Providence,  82  A. 
669. 

VTI.  BALLOTS. 

S  179  (Pa.)  Under  the  act  of  June  10.  1803 
(P,  L.  419),  relative  to  elections,  any  one  pos- 
sessing the  right  to  participate,  or  having  an  in- 
terest in  the  result  of  an  election,  may  make  a 
proper  examination,  in  the  prraence  of  the  coun- 
ty commissioneie,  of  the  sample  or  official  bal- 
lots.— Knight  V.  Borough  of  Coudersport,  92  A. 
290. 

Where  a  ballot,  though  defective,  is  not  lack- 
ing in  any  essential  to  a  free  expression  of  the 
voters'  will  in  the  statutory  form,  the  remedy, 
in  the  absence  of  fraud,  is  to  sue  for  correction 
under  the  act  of  June  10,  1893  (P.  L.  419),  and 
not  by  a  proceeding  to  set  aside  the  election 
after  it  has  been  held. — Id. 

8  194  (R.I.)  Under  Gen.  Laws  1908,  c  11,  S 
41,  a  ballot  marked  with  a  purple  cross  in  the 
circle  at  the  top  of  a  party  column  must  be  re- 
jected as  bearing  a  distinguishing  mark,  where 
the  color  of  BucD  mark  was  not  in  conformity 
with  other  crosses  on  the  ballot  or  in  conformi^ 
with  the  color  of  the  peoclls  famished  for  mark- 
ing.— Harkness  v.  Board  of  CanrasBeit  of  City 
of  Central  Falls*  92  A.  567. 


Under  Oen.  Lawi  1909,  c  11,  8  43,  a  ballot 
cannot  be  rejected  because  the  voter  made  a 
cross  in  each  square  opposite  the  name  of  a  can- 
didate, which  appeared  in  the  coluom  of  two 
different  parties. — Id. 

Voting  marks  placed  on  a  ballot  in  a  manner 
permittied  by  statute  cannot  be  regarded  as  im- 
proper Identifying  marki  without  proof  of  a 
corrupt  intention.— Id. 

VUL  OONDITCT  OF  ELECTION. 

8  227  (Pa.)  Where  the  statute  does  not  declare 
that  a  specified  irregularity  ^all  be  fatal  to  an 
election,  the  court  will  hold  such  irregularity 
immaterial,  unless  it  probably  prevented  a  free 
expression  of  the  popular  wilL— Knight  T.  Bor- 
ough of  Coudersport,  92  A.  298. 

ELECTRICITY. 

8  14  (Pa.)  A  company  employing  electricit:^, 
though  bound  to  the  highest  degree  of  car&  is 
under  no  obligation  to  so  safeguard  its  wires 
that  by  no  possibility  can  injury  result  there- 
from.— Green  v.  West  Penn.  Rys.  Co-  92  A, 
341. 

1 16  (Coon.)  Knowledge  of  a  repair  agent  of 
defendant  electric  light  company  of  the  custom 
of  policemen  to  shake  or  jar  cable  suppordog 
street  lights  to  cause  the  lamp  to  ^ve  light  hetd 
chargeable  to  defendant  as  acquired  within  the 
Bcoi>e  of  the  agent's  duties.— Lane  v.  United  Elec- 
tric Light  &  Water  Co.,  82  A.  430. 

8  16  (Pa.)  Where  the  defect  in  the  inaulatifm 
of  an  electric  wire  is  one  of  original  construc- 
tion, it  is  not  essential  to  the  right  to  recover 
for  injuries  caused  thereby  that  the  electric  com- 
pany shall  have  had  notice  of  the  defect  prior  to 
the  accident— Teager  t.  Edison  Blectrlc  Co.,  92 
A  500. 

S  17  (Pa.)  That  an  electric  wire  over  which 
a  company  furnished  electricity  belonged  to  ao* 
other  company  did  not  relieve  the  former  from 
liabililr  for  injury  from  a  failure  to  inspect  and 
keep  the  wire  in  proper  condition.— Feoorawics 
V.  Citizens'  Electric  IlluminatinK  Co.,  82  A. 
124. 

Where  a  child  ia  Injured  from  coming  tn  con- 
tact in  the  highway  with  a  broken  wire  cbar^ 
ed  with  electricity,  the  company  fumisblug  pow- 
er over  the  wire  and  allowing  it  to  remain 
broken  ia  liable.— Id. 

That  a  company,  to  which  electricity  was  fur- 
nished over  a  wire,  bad  contracted  with  t)i« 
company  fnmiabing  the  power  to  safeguard  the 
wire,  du  not  relieve  the  latter  from  liability. 
— Id. 

8  19  ^a.)  In  an  action  for  damages  Cor  in* 
juries  sustained  by  an  infant  taUng  hold  <tf  m 
wire  charged  with  electricity,  a  nonanit  keU 
properly  entered.— Green  t.  West  Penn  Byi. 

Co.,  92  A.  341. 
8  19  (Pa.)  Evidence  held  to  sustain  a  flndinr 

that  defendant  maintained  an  improperly  insu- 
lated wire  at  the  place  of  the  accident— Xeager 
V.  Edison  Electric  Co..  92  A.  500. 

In  an  action  for  injuries  by  contact  with  an 
improperly  insulated  electric  wire,  a  witness* 
testimony  as  to  the  condition  of  the  wire  nearly 
a  year  after  the  accident  wan  properly  admitt<?d, 
where  the  wire  was  then  in  the  same  condition 
as  to  tbe  covering  as  at  the  time  of  the  acci- 
dent—Id. 

A  person  injured  by  contact  with  a  defec- 
tively insulated  electric  wire  ■  while  he  was 
painting  the  outside  of  a  building  A«Id  not  guil- 
ty of  contributory  negligence  as  a  matter  of 
law^Id. 

ELECTROCUTION. 

See  Btatates,  8  141. 

EMBEZZLEMENT. 

See  Indictment  and  Information.  88  84,  121. 

8  I  (R.I.)  The  embezzlement  as  a  single  act 
at  tbe  aame  time  and  place,  of  one  or  aerenU 
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articles,  conBtitutea  a  distinct  offense  of  embes- 
ilement— State  t.  Davis,  02  A.  821. 

S  26  (R.I.)  Since  at  common  law  there  was  no 
crime  of  embezzlement,  there  is  no  common  law 
form  of  an  indictment  tor  embezzlement.— State 
V.  Davis,  92  A.  821. 

An  indictment  charging  one  defendant  as  prin- 
cipal and  another  as  an  accessory  before  the 
fact  to  an  embezzlement,  in  the  general  form 
permitted  b7  Gen.  T>awa  lOOB,  c.  345,  3  18.  ^oe& 
not  necessarily  charge  a  continaing  offense. — Id. 

Several  indictments,  in  terms  i>ermitted  by 
Oen.  Laws  1909,  a  345,  1 18,  conatmed  with  tba 
Un  of  particulars,  and  held  not  to  charge  a  con- 
tinaing offense  subject  to  one  proeecntikn  only 
and  to  one  penalty  np  to  the  time  of  the  indict- 
ment,— Id, 

The  words  "evidence  may  be  given  of  any  aach 
embezzlement  *  *  *  committed  within  riz 
months,"  as  used  in  Gen.  Laws  1909.  e.  346,  8 
18,  permit  proof  of  different  takings,  but  do  not 
make  the  offense  charged  in  an  indictment  nnder 
aneh  section  a  cratinuons  one.— Id. 

EMINENT  DOMAIN. 

See  Appeal  and  Error,  S        Evidence.  |  515. 

I.  KATUBE.  EXTENT,  Aim  DELEGA- 
TION or  POWER. 

I  28  (Pa.)  A  water  compaDy  incorporated  un- 
der Act  April  29,  1874  (P.  L.  73),  as  amended 
by  Act  May  16,  1880  (P.  L.  226),  for  the  "sup- 
ply, storage  and  transportation  of  water  and 
water  power  for  commercial  and  manufacturing 
purposes,"  bos  the  right  of  eminent  domain.— 
Baystown  Water  Power  Go.  v.  Brumbaugh,  92 
A  140. 

1 5&  (Pa.)  A  water  company  or  a  water  pow- 
er company  can  condemn  land  only  for  the  pur- 
poses specified  in  the  statute,  and  can  condemn 
only  such  amount  as  is  reasonably  necessary 
for  its  business.— Raystown  Water  Power  Co.  v. 
Brumbaugh,  92  A.  140. 

164  (Pa.)  Since  the  right  of  a  water  com- 
pany to  condemn  land  under  Act  June  19,  1871 
<P.  L.  I860),  seven  miles  distant  from  its  reser- 
voir, depended  upon  exceptional  facts,  it  could 
foe  questioned  by  the  landowner  without  apply- 
ing to  the  Attorney  General  to  institute  pro- 
ceedings.—Baystown  Water  Power  Co.  v.  Brum- 
baugh, 92  A.  140. 

n.  OdUPENSATION. 

(B)  Taklns     or     Injnrlns  Propertr 
Ground  for  Com  pen  amt  I  on. 

S  9S  (Me.)  Under  Const,  art.  1,  i  21.  just  com- 
pensation for  land  taken  for  public  use  guar- 
antees, not  only  the  value  of  the  land  taken, 
but  the  damans  accruing  to  the  residue  from 
the  improvement. — Peakes  v.  Piscataquis  Coun- 
ty Com'ra,  92  A.  175. 

{101  (Md.)  A  railroad  constmctinp  an  ap- 

ftroach  to  a  bridge  for  its  own  convenience  held 
iahle  in  damages  to  an  abutting  owner  whose 
property,  though  not  taken,  was  made  less  ac- 
cessible.—Baltimore  &  O.  B,  Co.  V.  Kahl,  92 
A  770. 

1 101  (Pa.)  A  street  laid  ont  but  not  opened 
cannot  be  considered  in  assessing  the  damages 
from  a  change  of  n-ade  of  another  street  on  the 
same  property. — Knickerbocker  Ice  Co.  of  Phil- 
adelphia T.  City  of  Philadelphia,  92  A.  62. 

In  determining  the  damages  to  a  property 
owner  in  a  change  of  grade  proceeding,  it  is  im- 
material whether  the  grade  was  fixed  by  the 
grade  of  another  Intersecting  atreeL— Id. 

(O  Heaamve  anA  Amonnt* 

f  138  (Me.)  Under  CJonst  art  1,  S  21.  the 
measure  of  damages  to  a  residue  of  land  not 


condemned  is  the  difference  In  the  value  of  tiie 
whole  tract  immediately  before  and  after  the 
taking.— Peakea  v.  Piscataquis  County  Corn'ra* 
92  A  176. 

Where  land  along  a  hillside  was  taken  for  a 

highway,  plaintiff  was  entitled  to  have  consid- 
ered the  likelihood  that  the  proper  construction 
of  the  highway  would  make  it  necessary  to  turn 
the  surface  water  onto  the  remainder  of  the 
tract,  and  thus  depreciate  its  market  value. — Id. 

Damages  which  may  result  from  the  lawful 
and  proper  acts  of  a  town  in  constructiDg  a 
road  may  be  considered  in  the  assessment  «t 
damages  to  land  not  taken  by  the  constroctioa 
of  the  highway. — Id. 

S  138  (Pa.)  The  damages  sustained  from  the 
appropriation  of  a  portion  of  a  person's  land 
is  the  difference  in  the  market  value  of  the 
land  before  and  after  tbe  taking.— Marine  Coal 
Co.  V.  Pittsburgh,  M.  &  T.  B.  Co,  92  A.  888. 

In  twcertaining  the  value  of  a  tract  as  a 
means  of  determining  the  damages  from  tak- 
ing a  part  thereof,  the  jury  should  consider, 
not  only  its  present  use  and  condition,  but  any 
prior  or  prospective  use,  excluding  any  uae 
which  is  merely  speculative.- Id. 

8  141  (Md.)  Measure  of  damages  to  abutting 
property  from  the  construction  of  a  railroad 
approach  in  front  of  It  fteM  its  depreciation  in 
value  occasioned  thereby,  without  loss  of  rent 
as  an  additional  element  of  damages.— Balti- 
more &  O.  R.  Co.  V.  Kahl,  92  A  770. 

§  141  (Pa.)  The  damages  which  an  abutting 
owner  can  recover  for  a  change  In  a  street  mde 
are  to  be  determined  by  tbe  depreciation  of  the 
market  value  of  the  property  caused  thereby, 
without  regard  to  any  damage  from  the  opening 
of  another  street- Knickerbocker  Ice  Co.  of 
Philadelphia  v.  City  of  PhUadelphia.  92  A.  62. 

§  149  (Pa.)  Where  plaintiff's  witnesses  testi- 
fied thit  tbe  damages  to  the  whole  of  his  tract 
of  land  from  the  taking  of  a  portion  thereof 
ranged  from  $172,000  to  $380,000,  an  award 
of  $72,918  will  not  be  disturbed  as  excessive, 
though  defendant's  witnesses  estimated  tbe  dam- 
ages at  from  »5,150  to  $11. 21R.— Marine  Coal 
Co.  V.  Pittsburgh,  M.  &  T.  B.  Co.,  92  A.  08& 

m.  FBOCEEDINGS  TO  TAKE  PROP- 
ERTT  AND  ASSESS  COM- 
PENSATION. 

i  202  (Pa.)  Where  tbe  evidence  disclosed  that 
the  land  was  not  only  suitable  for  a  manufac- 
turing site,  but  had  a  present  market  value 
for  such  purpose  on  account  of  its  situation, 
testimony  as  to  value  based  thereon  was  not 
objectionable  as  being  based  on  mere  specula- 
tion.—Marine  Coal  Co.  V,  Pittsburgh,  MT.  &  T. 
It.  Co..  92  A.  688. 

Assessments  for  taxes  are  not  competent  evi- 
dence to  aid  in  assessing  damages  in  condemna- 
tion proceedings.- Id. 

g  262  (Pa.)  The  erroneous  admission  of  evi- 
dence on  appeal  from  an  award  of  viewers,  in  a 
chanRe  of  grade  proceeding,  held  ground  for  re- 
versal, where  the  jury  rendered  a  verdict  for 
defendant  city,  after  the  viewers  had  awarded 
substantial  damages  to  plaintiff.— Knickerbocker 
Ice  Co.  of  Philadelphia  t.  City  of  Philadelphia. 
92  A.  62. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  U  8,  27;  Master  and  Servant, 
n  87,  81%,  101,  102,  223,  228. 

EMPLOYES. 

See  Master  and  Servant 

ENTRY- 

See  Landlord  and  Tenant,  S 
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EQUAL  PROTECTION  OF  THE  LAWS. 

See  GMuUtational  Law,  f  212. 

EQUITY. 

See  Oorporatlons,  S  810 ;  Dower,  {  41;  Eject- 
menLj  27:  Estoppel,  SS  &8~112;  Hasband 
and  Wife,  r^OS;  Injunction:  Ineane  Per- 
MDS,  t  69 ;  iDBHiance,  8  698 ;  Licenses,  |  68 ; 
Beformatiwi  of  InstnmieDtB ;  Specific  Pei^ 
fomiance;  Taxatioi,  f  606;  TnutB. 

X.  JVBIBDIOTIOX,  PBIH0XPLE8.  AHD 
ItATgTBIW. 

(A)  IVatnrei  G*o«n4«,  SulbJcetM*  sad  SMent 

of  JavlaAletloii  la  Ooncral. 

S  25  (N.J.)  "Where  the  purpose  of  an  agreement 
that  an  encyclopedia  should  be  repreBented 
to  the  public  as  the  work  of  a  magaxine  pub- 
Uiber,  to  take  advanti^e  of  the  reputation  of 
the  magazine,  was  to  mislead  the  pablic,  the 
magaaine  publisher  held  to  be  denied  an  ac- 
counting under  the  contract. — Mnnn  &  Co.  t. 
Ameriama  Co..  92  A.  344. 

(B)  Bomodr  mi  Iimw  «ad   Haltlplleltr  of 

S47  (Pa.)  Where  a  party  relying  on  a  con- 
tract of  adoption  claims  the  real  estate  of  a 
decedent,  her  remedy  la  by  ejectment  and  not 
by  an  ejectmeat  bill  which  cannot  be  entertain* 
ed  in  equity.— Benson  t.  Nicholas,  92  A.  139. 

H.  IiACHZia   AND   STAI.E  DEBIA1CD8. 

8  87  (Me.)  While  equity  will  ordinarily  fol- 
low the  statute  of  limitations  applicable  to  ac- 
tions at  law  in  analogous  cases,  it  is  not  bound 
Uiereby;  and  where  the  lapse  of  time  has  not 
affected  the  situation  of  the  parties,  the  right  to 
recover  what  1b  admittedly  due  will  not  be  de- 
nied.—Macb  T.  Ship  Pond  Land  A  Lumber  Co., 
92  A.  486. 

IV.  PLEADHTG. 
(A)  Orlvlaal  Bill. 

8  143  (VL)  A  bill  in  equity  must  Bet  forth  the 
essential  facts  with  certainty  so  that  the  court 
may  know  what  decree  to  render,  but  general 
certainty  is  sufficient.— Hooker,  Corser  &  Mitch- 
ell Co.  T.  Hooker,  82  A.  443. 

A  bill  in  equity  need  not  set  forth  with  full- 
ness and  precision  matters,  the  details  of  which 
are  necessarily  within  the  knowledge  of  the  de- 
fendants.—Id. 

8  147  (Md.)  The  objection  of  multtfarioaanesB 
held  to  raise  merely  a  question  of  convenience 
in  conducting  the  suit,  and  not  to  deal  with  the 
merits.— Roth  t.  Stuerken,  92  A.  808. 

8  147  (Vt.)  The  rule  a^Init  multifariouanem 
in  equity  pleading  is  not  favored  by  the  courts, 
and  some  discretion  with  regard  thereto  Is  al- 
lowed the  lower  court.— Hooker,  Oorser  ft  Mit- 
chell Co.  V.  Hooker,  92  A.  443. 

8  148  (Md.)  A  bill  to  recover  money  from  de- 
fendants on  the  theory  of  a  syndicate  held  not 
multifarious,  though  defendants  received  the 
money  through  distinct  violations  of  the  syn- 
dicate agreement — Roth  v.  Stuerken,  92  A.  808. 

8  148  (N.J.Ch.)  A  stockholder's  action  against 
directors  for  declaring  dividends  out  of  capital 
under  Corporation  Act,  8  30,  ai  amended  t&  P. 
L.  1904,  p.  275,  is  not  an  action  on  behalf  of 
the  corporation,  and  cannot  be  joined  with  a 
suit  to  recover  secret  profits  on  a  transaction  in 
which  the  directors  were  itersonally  interested. 
— ridoher  v.  Weat  Jersey  Becnrities  Co.,  82  A, 
576. 

8  148  (Vt)  A  bill  by  a  corporation  to  recover 
damages  occasioned  by  breach  of  trust  "by  its 
directors  is  not  multifarious  because  it  relies 
upon  acts  of  bad  faith  at  different  times  which 
affect  the  company  in  different  ways. — Hooker, 
Coner  ft  MltcbeU  Go.     Hooker,     A.  448. 


8  149  (Md.)  Where  a  bill  Cor  tiie  recovery  of 
money  is  framed  on  the  theory  of  a  syndicate 
agreement,  held  not  a  misjoinder  of  complainaots 
to  make  the  corporation  thereaft^  formed  un- 
der the  agreement  a  partr.- lUith  t.  Stoetten. 
92  A.  808. 

(0>  Ovoaa-BUI     ud     Plea     aad  Ammmmw 
T]i«rcto. 

8  199  (Vt)  Where  a  cross-bill  pertaina  soldy 
to  matters  growing  out  of  the  onginal  bill,  the 
defendant  is  not  required  to  show  anr  grooiid 
of  equity  to  support  the  conrt'a  JorisdlctioB.— 
Averill  v.  Vermont  Valley  R.  B.,  ^  A.  220. 

8  202  (Pa.)  A  cross-bill  is  demurrable,  where  it 
does  not  pray  for  discovery  and  sets  up  mattert 
in  defense  which  are  equally  available  by  an- 
swer or  are  not  germane  to  the  matters  involved 
in  the  original  bill.— Meurer  v.  Stokes,  02  A 
506. 

(El)  Demnrrer,   B!xc«ptloa«,    and  Motions. 

8239  (Md.)  The  txnth  of  the  allegationB  of 
a  bill  well  pleaded  fa  admitted  by  demnrrer.— 
Both  T.  Stuerken.  92  A.  808. 

(I)  Dofoota  aad  Olbjeetloaa,  and.  Waiver 
Tkeroof. 

8  330  (Vt)  An  objection  that  a  bill  in  equitj 
is  multifarious  cannot  be  raised  by  objection  to 
the  introduction  of  evidence. — Hooker,  Coreer  & 
Mitchell  Co.  v.  Hooker,  92  A.  443. 

Vm.  HEARING,  SnBBCISSXOK  OF  18- 
SITES  TO  JmtT.  AND  BEHEAZtlNO. 

8  378  (Md.)  Damages  for  breach  of  a  contract 
to  establish  a  railroad  crossing  should  be  deter- 
mined by  the  chancellor,  instead  of  aabmttted 
to  the  Jury.— Ltnthicum  v.  Waahingtoo,  B.  ft  A 
Electric  R.  Co..  92  A.  017. 

IX.  MASTERS  AND  OOMMXSSIOITERS, 
AND  PBOCEEPINGS  BE- 
FORE THEM. 

8405  (Vt)  Wbore  the  ateoograpber  of  the 
orator's  solicitor  appointed  to  take  teatimoBy 

was  incompetent,  it  was  not  improper  for  the 
master  to  consider  notes  of  the  testimony  takea 
by  the  stenographer  of  defendants*  solicitors.— 
Newton  v,  American  Car  Sprinkler  Co.,  92 
A.  831. 

X.  DECREE  AND  ENFOROEBCENT 
THEREOF. 

8  427  (Md.)  If  a  decree  ia  justified  under  any 
of  the  prayers  of  ft  bill,  it  ia  good. — Schiiepfe  v. 

Schneple,  92  A.  891. 

8  427  (Vt)  Under  a  general  prayer  for  reliet 
orator  may  have  relief  agreeable  to  the  case 
made  by  the  bill,  the  scope  of  the  bill  being  de- 
termined, not  by  the  special  prayer  for  par- 
ticular relief,  but  by  the  case  stated. — Averill  v. 
Vermont  Valley  R.  R.,  92  A.  220. 

8  430  (N.J.Ch.)  After  decree,  a  biU  wUl  not  be 
dismissed  even  with  consent  of  all  the  parties.— 
Smitb  T.  Smith,  S2  A.  791. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Charities,  8  35;  Descent  and  Distribution; 
Dower;  Executors  and  Administrators; 
Landlord  and  Tenant  |  1:  Life.  ^S^^' 
Perpi^tlea;  Bemalndera;  Willa,  |  400. 

ESTATES  TAIL. 

82  (Del.Ch.)  Rev.  Code  1862,  amended  to 
1893,  p.  631,  c.  83,  8  27,  empowering  a  tenant 
in  tail  to  alien  the  land  in  fee  simple,  does  POt 
abolish  estates  tail,  but  only  gives  the  tenant 
a  personal  right  to  dock  the  entail  1^  making 
the  aate^lA  re  Beerea,  82  A.  246. 
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S  4  ^eLCb.)  In  tbe  absence  of  statute,  a  ten- 
ant in  tail  cannot  alien  for  a  longer  period  than 
his  own  life,  and  cannot  dense  the  land ;  nor  hi 
it  liable  for  his  debta,  except  to  the  extent  of  bis 
life  interest,  and  at  bis  death  tbe  next  taker  ia 
entitled  thereto,  not  by  descent  from  the  ten- 
ant in  tail,  but  as  snbstituted  deriaeev— In  ra 
Beeves,  »2  A.  240. 

ESTOPPEL 

See  Accord  and  Satisfaction,  f-S;  CorporatiDn^ 
{!  186,  388 ;  Ejectment,  |  27 ;  Insurance,  fg 
198,  328,  555,  558;  Judgment,  Sf  642-719, 
949;  Landlord  and  Tenant,  SS  17,-68;  Licens- 
es, I  58;  Morteages,  {  298;  Municipal  Cor- 

r>rations,  H  845,  979 ;  Property,  1 10;  Bales, 
476.   

n.  BT  DEED. 

(A)  OrcatloB  Opevatlm  1b  CtomwBl. 

S  15  (R.I.)  Where  complainant  bad  been  in- 
formed of  her  husband's  fraudulent  conveyance 
of  an  interest  in  realty  to  defeat  her  claim  and 
failed  to  seek  relief  in  equity,  but  instead  join- 
ed in  relrasing  her  dower  in  a  subsequent  con- 
veyance of  the  same  realty,  she  was  estopped 
to  attack  tbe  oonveyances.— Gilbert  v.  Hayward, 
92  A.  625. 

(B)  EBtBtes  BBd  BichtB  SBkaevBaBtlT  Ae- 

qnlred. 

i  38  (N.J.Cb.)  A  title  acquired  by  one  after 
mortgaging  to  secure  a  loan,  and  covenanting  as 
owner  in  fee,  inures  to  the  benefit  of  the  mort- 
gagee.—Nortnrup  V.  Ackerman,  92  A.  909. 

S45  (N.J.Ch.)  After-acquired  title  of  mort- 
gagor inures  to  the  benefit  of  the  mortgagee 
against  the  mortgagor's  grantee  with  knowledge 
of  the  facts.— Northrup  v.  Ackerman,  92  A.  909. 

m.  EQUITABX^  ESTOPPEI.. 

(A)  Nature  and  Bnsntlala  In  Oeikeral. 

I  58  (Vt.)  To  make  out  an  equitable  estoppel 
it  is  necessary  to  show  that  the  defendant  has 
beoi  misled  by  plaintiffs  conduct— Boyoton  v. 
Hunt,  92  A.  153. 

(B)  Gromndtt  of  B«topp«I. 

S  65  (N.J.)  On  a  bill  filed  by  a  materialman 
to  set  aside  the  release  of  a  mechanic's  lien,  the 
materialman  held  not  estopped  from  setting  up 
the  lien,  because  he  had  given  a  stop  notice  be- 
fore he  repudiated  the  release  for  fraud,  where 
the  lien  was  sought  against  funds  paid  into  court 
after  knowledge  of  the  fraud  in  the  release^ 
Tuttle  V.  Harris,  92  A.  596. 

§68  (Md.)  Where  defendant  indsted  on  an 
absolute  right  to  the  use  of  a  driveway  across 
complainant's  land  to  a  highway  as  appurtenant 
to  defendant's  property  under  his  deed,  he  could 
not  be  given  tbe  benefit  of  an  agreement,  which 
he  disavows,  with  complainant,  for  the  permis- 
sive use  during  defendant's  individual  posses- 
aion.— Duvall  v.  Bidout.  92  A.  209. 

g  70  (Del.Ch.)  Where  married  woman,  know- 
ing that  husband  was  building  house  on  her 
lot,  made  no  objection,  and,  though  served  with 
the  sci.  fa.  in  a  suit  to  enforce  a  materialman's 
Hen,  made  no  defense,  she  was  not  entitled  to 
enjoin  the  sale  of  tbe  lot  In  satisfaction  of  tbe 
judgment  in  such  suit.— Gebhard  t.  Short,  92 
A.  253. 

S  70  (N.J.Ch.)  A.,  joining  with  C.  in  bond  for 
loan,  containing  an  agreement  as  to  "premises 
described  in  the  mortgage  accompanying  this 
bond,"  is  charged  with  notice  of  C.  mortgaging 
the  premises  as  fee-simple  owner,  and  so  es- 
topped to  assert  a  remainder  against  the  mort- 
gagee.— Northrup  v.  Ackerman,  92  A,  909. 

8  92  (Vt.)  Where  the  heirs  frequently  insist- 
ed that  the  administrator  should  settle  tbe  es- 
tate, and  filed  a  petition  to  compel  him  to  do 
so,  they  were  not  estopped  to  deny  that  they 
consented  to  the  carrying  on  the  business  of 


the  decedent,  without  settlement,  and  the  use 
of  tbe  property  as  a  common  fund,  because  they 
used  some  of  the  proceeds  of  the  estate. — Skel- 
ley  V.  Skelley,  92  A.  284. 

S  93  (Vt)  One  building  upon  laud  knowing 
that  it  belongs  to  another  cannot  rely  on  the 
other's  silence,  but  builds  at  bia  peril,  and 
equity  does  not  deny  the  other  owner  the  right 
to  assert  his  title.— Boynton  v.  Hunt,  92  A.  153. 

(B)  Pleadlnar.   Bvldence,   Trial,   and  Re- 

8  tl2  (Vt)  A  plea  in  ejectment  held  insuffi- 
cient as  a  plea  of  estoppel,  where  it  failed  to 
allege  that  defendant  and  his  grantors  were  mis- 
led by  plaintiff's  conduct.— Stat«  v.  Heapby,  92 
A.  SiSi 

EVICTION. 

See  Landlord  and  Tenant,  8  190. 

EVIDENCE. 

See  Appeal  and  Error,  88  179.  231,  232.  260, 
690.  ^3,  926,  927,  970,  994^1016,  1050-1063, 
1056,  1078;  Assignments,  §  132:  Bankrupt- 
cy, S  436 ;  Bills  and  Notes,  88  266,  499,  501. 
504,  527;  Boundaries,  88  35,  36  ;  Breach  of 
Marriage  Promise,  fi  21;  Carriers,  8  318; 
Compromise  and  Settlement,  f  23;  Contracts, 
§J  322,  349 ;  Corporations,  §1  121.  308,  432 ; 
Criminal  Law,  8S  30&-561,  1036,  1169 ;  Dam- 
ages, «  163-178;  Death,  8  58:  Deeds,  89 
194-208;  Depositions;  Disorderly  House,  % 
16;  Divorce,  |S  109-133;  Easements,  g  36; 
Lnectricity,  fi  Iv;  Eminent  Domain,  8|  202, 
262:  Executors  and  Administrators,  sfi  72. 
450,  473,  474,  506;  Fish,  I  7:  Fraud,  M  50, 
58;  Frauds,  Statute  of,  f  1m;  Frandulont 
Conveyances,  S  300 :  Gariiishmeut,  §  218 ; 
Highways,  §  2iy ;  Homestead.  S  57 ;  Homi- 
cide, §S  S4,  151-257:  llnsh;uiil  nu.l  Wife.  §g 
4!tVj.  L'Sli.  ;i:i2;    IiidictNii'iil  iiini  1  nfiu  niation, 

L171 ;  Insurance,  S§  '.ili.  'Itil:  Irnnviciitiiig 
iquors,  2:i:i.  2oO;  .IiulL-infiit.  S  nr.il:  l-ihi'l 
and  Slander,  gg  51.  lOO-lli; ;  MaliL-imis  Tji.-t^- 
cntion,  §8  59,  64;  Marriage,  8S  43,  4S,  50; 
Master  and  Servant.  S§  250%.  265,  267,  276, 
278,  281,  330,  340;  Mechanics'  Liens,  §8  118, 
ZHi;  Mortgages,  §§  221!.  2!)2;  Muniripa!  Cor- 
porations, §5  404.  700;  Ncyliseucc,  §S  1-1- 
1.14;  New  Trial.  38  76,  78,  102,  ICS:  Nui- 
sance, 8  92;  Officers.  8  17;  Partnership,  88 
25.  95,  336;  Party  Walls,  $  10;  Principal 
and  .Surety.  §  145;  Railroads,  §S  82.  222. 
348.  398.  482:  Rape,  g  48;  Keceiving  Stolen 
Goods.  8  8;  Sales.  88  52,  358,  410;  Sednc- 
tioD,  I  17;  Sheriffs  and  Constables,  g  138; 
Specific  Performance,  8  121;  Statutes,  g  289; 
Street  Railroads.  8  :  Trcsi.a.is,  §5  44.  45; 
Trial.  5§  120,  121,  i:j;>,  11.'!.  2.TJ  :  Trusts,  gS 
44.  IDS.  ^2'} ;  Waters  and  Water  Courses,  gS 
l.^>si.,.  17!).  203:  Wiltaj  «  B3-fl5,  163.  166^ 
21l(i-30t;.  ;11G,  322,  824.  »  332,  384,  400, 
487,  489 ;  Witnesses. 
Reception  of,  see  Criminal  Law,  11  665-681: 
Trial,  f 8  45-98. 

Z.  JUDIOIAI.  HOnCE. 

8  (2  (N.J.Sup.)  Courts  will  take  judicial  no- 
tice of  tbe  census  taken  under  state  authority 
and  of  tbe  population  of  <^ties  as  determined  by 
it— Gundrom  t.  City  of  South  Amboy,  92  A. 
271. 

S3I  (Oonn.)  Judicial  notice  will  be  taken  of 
a  special  act  of  incorporation.— National  Circle, 
Daughters  of  Isabella,  v.  Hines,  92  A.  401. 

8  31  (N.J.Sup.)  The  court,  without -proof  of 
the  provisions  of  charters  of  private  corpora- 
tions, is  not  required  to  take  judicial  notice 
thereof.— Commercial  Trust  Co.  of  New  Jersey 
V.  Hudson  County  Board  of  Taxation,  92  A. 
263. 

8  35  (Vt.)  On  an  issue  as  to  the  performance 
of  a  marriage  ceremony  by  a  Justice  of  the 
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peace  in  a  foreign  state,  the  burden  was  on 
plaintiff  to  prove  that  the  justice,  under  the 
laws  ot  the  state,  was  authorized  to  perfono 
marriages.— Frederick  t.  Morse.  82  A.  IB. 

11^  PRESUMPTIONS. 

S  67  (Me.)  The  court  could  not  presume  that 
a  statute  of  another  state  of  the  year  1882  had 
remained  nnamended. — Franklin  Motor  Car  Oo. 
T.  HamUton.  92  A.  1001. 

1 80  (Me.)  Id  the  absence  of  proof  to  the 
contrary,  the  law  of  another  state  or  country 
is  presumed  to  be  like  the  common  law  of  the 
forum,  but  it  is  not  presumed  to  be  like  the 
s'tatutory  law.— Jowett  v.  Wallace,  92  A.  321. 

f  80  (Me.)  The  law  of  another  state  is  to  be 
proved  as  a  matter  of  fact ;  there  being  a  pre- 
sumption that  the  common  law  of  another  state 
is  Bimilar  to  our  own,  but  no  presumption  that 
the  common  law  or  statute  of  such  other  state  is 
tike  our  statute.— Franklin  Motor  Car  Co..  T. 
HamUton,  92  A.  1001. 

S  83  (R.I.)  The  assessors  of  a  town  are  sworn 
officers,  and  are  entitled  to  the  presumption 
that  their  official  acts  have  been  properly  per- 
formed.—Pendleton  T.  Briggs.  92  A.  1024. 

{83  (Yt)  Where  a  dcvosltion  was  Uken  by 
one  who  assumed  to  act  as  notary  and  commis- 
sioner, it  is  incumbent  on  those  objecting  to  the 
deposition  for  want  of  authority  on  the  part 
of  tiie  officer  taking  It  to  overcome  the  presump- 
tion that  the  officer  was  what  he  was  assumed 
to  be.— Hooker,  Coraer  &  Mitchell  Co.  v.  Hooker, 
92  A.  443. 

1 89  (Me.)  Hie  presumption  of  receipt  aris- 
ing from  the  mailing  of  a  letter  ia  rebuttable, 
and  may  be  contradicted  by  positive  testimony 
that  the  letter  was  not  received.- Hill  t.  Wiles, 
02  A.  096. 

m.  BUBDEN  OF  PROOF. 

{96  (Del. Super.)  Burden  of  proving  matter  in 
recoupment  is  on  defendant,  and  goes  only  to 
reduce  claimant's  demand. — Beaver  Dam  Marble 
Co.  V.  William  H.  Jones  &  Co.,  92  A.  1012. 

IV.  RELEVANOT,  MATERIALITY,  AND 

COMPETENCY  IN  OENERAL, 
(A)  Facts  In  iHve  and  Relevant  to  laanea. 

S  1 10  (He.)  In  an  action  to  recover  disburse- 
ments for  benefit  of  an  estate,  a  letter  writ- 
ten by  plaintiff  tending  to  dissuade  bis  uncle 
from  testifying  for  defendants  held  admlraible. — 
Littlefield  v.  Cook,  92  A.  787. 

I  1 1 3  (Conn.)  In  a  suit  to  specifically  enforce 
a  contract  for  the  sale  of  part  of  a  tract  of 
land,  where  the  parties  differed  as  to  the  amount 
included  in  the  contract,  testimony  by  the  de- 
fendant aa  to  what  be  paid  for  tbe  entire  tract 
is  admissible  to  show  the  value  of  the  part 
which  he  claimed  was  included  vrithin  the  con- 
tract—McMahon  V.  Plumb.  92  A.  113. 

8113  (Md.)  In  action  for  damages  to  prop- 
erty from  a  bridge  approach  in  front  of  it, 
finished  August,  1911,  a  tax  bill  for  1914  and  an 
assessment  for  1913  held  inadmiasible  upon 
its  value  after  tbe  injury.- Baltimore  &  O.  K. 
Co.  V.  Kahl,  92  A.  770. 

{116  (Md.)  Admission  of  testimony  as  to 
angle  at  which  X-ray  photograph  had  been 
taken  held  proper.— Baltimore  &  O.  B,  Co.  v. 
Whitacre,  92  A.  1000. 

(B)  Res  Gevtae. 

8  1 23  (Md.)  Testimony  as  to  tbe  statement  of 
the  cause  of  an  accident  given  by  a  member  of 
the  boat's  crew  held  not  admissible  as  part  of 
the  res  gestte.- Pillard  T.  Chesapeake  S.  S.  Co, 
of  Baltimore,  92  A.  1040. 

I  123  (N.H.)  In  action  for  injury  from  a  col- 
lision with  street  car,  exclamations  of  persons 
about  while  plaintiff  was  being  taken  into  a 
house  Aeld  admissible.— St  Laurent  t.  Man- 
cheater  St  Bj.,  02  A.  950. 


Exclamations  of  persons  drawn  to  place  of 
accident  by  their  own  observation  of  its  hap- 
pening held  admissible  as  those  of  persons  in  a 
position  to  know  the  facts. — ^Id. 

{  127  (Vt)  Complaints  of  present  pain  and 
suffering,  whether  to  a  physician  or  to  a  lay- 
man, are  admissible  whenever  the  bodily  f«>«I- 
ings,  or  the  nature  of  the  malady  from  which 
the  declarant  is  suffering,  is  material  to  be 
proved.— Seeley  t.  Central  Vennont  By.  Co^  82 
A.  2& 

(Ol  HakllM  Fmeta  mmM.  Truanctlon^ 

8  130  (Me.)  Evidence  that  land  and  &  qnanr 
thereon  wete  assessed  for  taxation  against  a 
certain  person,  and  that  the  taxes  assessed  wer* 
paid  by  him,  was  res  inter  alios  and  not  ad- 
missible to  show  possession  in  him. — Smith  v. 
Booth  Bros.  &  Hurricane  Isle  Granite  Co..  92 
A.  108. 

(D)  Mat«FlaUtT. 

S  145  (Vt.)  On  an  issue  as  to  testamentary 
capacity,  evidence  that  many  years  befon*  testa- 
tor's wife  had  complained  to  witnesa  that  tes- 
tator was  responsible  for  the  poor  quality  of 
food  "provided  for  the  help"  was  propertar  ex- 
cluded for  remotcneas.— In  ra  Smith's  Win,  92 
A  223. 

V.  BEST  AMD  SEOONBABTEVIDENCB. 

8  157  (B.I.)  The  statutes  do  not  require  • 

board  of  assessors  of  a  town  to  keep  *  record, 
and  that  they  performed  their  duties  and  posted 
notices  may  be  proved  otherwise  than  by  their 
records.— Pendleton  v.  Briggs,  92  A.  1024. 

8  158  (B.I.)  A  certificate  that  the  aasesson 
of  a  town  were  sworn  to  the  faithful  perform- 
ance of  their  duties  is  merely  evidence  that  tbe 
proper  oath  was  administered,  which  may  be 
established  by  oral  testimony.— Pendleton  t, 
Briggs,  92  A.  1024. 

-  §  162  (Conn.)  Question  asked  witness  who 
had  identified  records  of  probate  court  as  to 
whether  there  was  an^  record  showing:  whether 
Ho-called  mutual  distribution  of  estate  was  re- 
ceived as  such  held  properly  excluded  as  call- 
ing for  evidence  of  which  tbe  record  was  the 
best  evidence.— In  re  Hotchkiss'  WilL  02  A 
419. 

8  181  (N.J.)  Questions  to  a  witness  as  to  tbe 
contents  ot  a  deed  are  properly  excluded  when 
they  are  an  attempt  to  introduce  secondary  evi- 
dence of  the  contents  of  a  writing  without  • 
proper  foundation. — Corbo  t.  East  Orange  k 
A.  Land  Co.,  92  A.  345. 

Vn.  ADMISSIONS. 

(B)  Br  ntrtlea       Otkem  latevesteA  In 

Bvent. 

8  222  (N.J.Sup.)  Admissions  inconristent  witk 
ownership,  made  by  defendant  in  possession  of 
land,  the  legal  title  to  which  he  claims  by  ad- 
verse possession,  are  competent  evidence  as  to 
such  possession,  though  made  after  the  statute 
would  have  run.  had  such  poetic«ai<m  been  ad- 
verse.-^Lewis  t.  Bolte,      A.  B8& 

S  222  (Vt)  Where  the  orator,  who,  as  agent 
for  bis  mother,  had  pointed  out  timber  to  be 
conveyed,  did  not,  in  showing  the  agent  of  the 
grantee  the  boundaries  of  the  timber  conveyed, 
claim  tbe  timber  in  controversy,  though,  after 
the  land  had  been  transferred  to  Mm,  he  assert- 
ed such  claim,  the  orator's  conduct  Is  admissible 
as  an  admlmdonr— Newton  t.  American  Car 
Sprinkler  Co.,  02  A.  831. 

<C)  Br  Onmtov^F*«m«v  Owmen,  m 

8  236  (Vt.)  Acts  and  declarations  of  deceased, 
inconsistent  with  the  defense,  in  an  action 
against  bis  estate,  and  amounting  to  adniissiu&» 
that  he  received  property  as  a  trustee,  are  prop- 
erly received  in  eTiaence.^Hopkins  t.  Sargent  a 
Estate,  92  A.  14. 
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CD)  Br  AseHta  ov  Other  Repre«e»tatlT«». 

|24t  (Coim.)  The  d«claratioDB  of  detendant'i 
agent  held  admissible  asainat  the  defendant — 
McMabon  v.  Plnmb,  92  A.  118. 

1 242  (Me.)  In  an  action  for  the  price  of  a 
tank,  statement  as  to  workmanship  by  a  man 
sent  by  the  seller  to  put  it  np,  in  no  sense  its 
agent  or  repreaentative,  and  having  no  power 
to  bind  it  as  to  the  workmanship  furnished  by 
the  bgyera'  employfe,  held  inadmissible.— Ste- 
vens ^nk  &  Tover  Co.  t.  Berlin  Mills  Co., 
92  A.  180. 

VIII.  DECUUtATIONS. 

(A)  Ifstnre.  Form,  and  IneldentM  In  G«ik- 
erml. 

J|27l  (Conn.)  In  a  broker's  action  for  com- 
Bfldons,  conTersation  between  prospectlTe  pnr* 
cbasei^s  TepresenttitiTe  and  defenqant  In  the 
absence  of  plaintiff,  after  the  abandonment  of 
the  sale,  held  properly  exdnded.— DworsU  t. 
hovte,  92  A.  112. 

1271  (Md.)  Declarations  of  a  par^  favor- 
able to  himself  are  not  admissible,  unless  made 
in  the  presence  of  the  other  party,  or  as  ft  part 
of  the  res  gestse,  or  in  contradiction  of  evi- 
dence previondy  given.— Jones  v.  Dugan,  92 
A.  775.  _ 
IZ.  HEABSAT. 

S3 14  (Conn.)  On  trial  of  wiU  contest,  where 
it  was  sought  to  show  that  testatrix  was  in- 
sanely opposed  to  the  institution  of  marriaite, 
declarations  by  her  eon  to  hia  wife  after  their 
separation  concerning  declarations  by  the  tes- 
tatrix held  inadmissible  as  hearsay  testimony.— 
In  re  Hotchkiss'  WiU,  92  A.  419. 

{318  (Me.)  A  tax  collector  having  testified  to 
payments  made  to  him  and  giving  receipts  there- 
for which  he  identified,  held,  that  the  receipts, 
thoDgh  ordinarily  hears».  were  properly  admit- 
ted.—Littiefleld  T.  Cookr92  A.  787. 

X.  DOOTTMENTART  EVIDENCE. 
(O)  Private  Wrlttnv*  nnd  Pablleatlona. 

S  359  (Md.)  In  an  action  for  injury  to  a  mare 
from  collision  with  defendant's  automobile,  a 

Sbotograph  of  the  mare,  taken  before  the  acci- 
ent,  was  admissible  to  explain  as  to  where  the 
wounds  on  her  body  were.— Weiller  v.  Weiss, 
92  A.  1028. 

1364  (Md.)  Evidence,  in  a  suit  for  person- 
al injuries  by  a  brokeman,  as  to  his  expectation 
of  life,  based  on  an  insurance  ecpert^a  tables, 
held  admissible.— Baltimore  ft  O.  B.  Go.  v. 
Whltacre,  92  A.  1060. 

(D)  FrodaettOB,  AiithenMentlon»  and  Bf- 
^  feat. 

{366  (Vt)  A  marriage  certificate,  however 
complete  and  formal,  does  not  prove  itsell — 
Frederick  v.  Morse,  92  A.  16. 

aCZ.  PABOI.  OR  EXnUNSIO  EVIDENOE 
AFFECTING  WRITINOS. 

(A)  Contradicting,  TarT'lnar,  or  Addlnc  to 
Term«  of  Written  Inxtrament. 

{409  (Conn.)  A  release  under  seal  cannot  be 
modified  by  parol,  or  by  a  writing  not  under 
seal  or  by  evidence  of  an  tmexpreased  intent — 
Ih^  V.  Connecticut  Co.,  92  A.  883. 

{417  (N.J.)  Where  it  was  orally  agreed  by  the 
parties  to  a  written  contract  of  sale  as  to  when 
the  goods  should  be  shipped,  but  the  time  was 
left  blank  in  the  contract,  parol  evidence  was 
admissible  to  prove  it;  Sate  of  Goods  Act,  § 
43,  providing  that  when  no  time  is  fixed  the 
goods  shall  be  delivered  in  a  reasonable  time, 
being  applicable  only  where  no  time  is  agreed 
on. — Stepliens-Adamson  Mfg.  Go.  T.  Bigelow, 
'92  A.  308. 

1 422  (Vt.)  The  piirol  evidence  rule  excludes 
evidence  that  the  use  of  the  writing  was  to  be 


confined  to  a  specified  purpose  end  not  enfcHreed 
against  the  mttker.— Kinnear  ft  Oager  M£g.  Oo. 
V.  Miner,  92  A.  409. 

Where  defendant  sigiMd  an  acceptance  of 
plaintiff's  proposal  to  furnish  certain  building 
materials  at  a  specified  price,  parol  evidence  Is 
inadmissible  to  show  that  the  material  was  to  be 
furnished  merely  aa  an  inducement  to  secure 
another  order,  and  that  the  ace^itance  was 
signed  merely  to  aid  the  plaintiff  in  securing 
the  materials. — Id. 

(B)  Invalidating  Written  Inatrameat. 

S  434  (Vt)  The  pand  evidence  role  does  not 
forbid  evidence  of  extrinsic  matters  which  tend 
to  show  that  the  writing  was  procured  by 
fraud.— Einnear  ft  Gager  Mfg.  Co.  v.  Miner,  92 
A.  460. 

(C)  Separate  or  Sabaetiaent  Oral  A«ree* 

ment. 

I  44 1  (Me.)  An  oral  agreement  claimed  by  a 
tenant,  by  the  terms  of  which  the  landlord 
should  pay  for  certain  repairs,  held  Inadmissible 
aa  varying  the  terms  of  the  Iraae.— Sanders  v. 
Middleton,  82  A.  488. 

1 44 1  (Pa.)  In  the  absence  of  fraud,  acddent, 
or  mistake,  causing  something  to  be  omitted 
from  a  mortgage,  a  parol  agreement  contempo- 
raneous with  the  execuUoa  of  the  mortgage  is 
unarailable  to  vary  its  terms.- First  Nat.  Bank 
of  Shickshlnny  v.  Tustin,  92  A.  119. 

g442  (N.J.)  Parol  evidence  is  inadmissible 
to  ingraft  terms  on  a  written  contract  which 
contains  the  whole  agreement— American  Sure* 
ty  Co.  of  New  York  v.  Mason,  92  A.  039. 

{442  (Vt.)  Parol  evidence  of  an  agreement 
conc«iiing  a  branch  of  the  transaction,  which  is 
in  no  wajr  covered  by  the  writing  and  not  incon- 
sistent with  it,  may  I>e  received  tt  tiie  parties  did 
not  intend  to  reduce  the  whole  transaction  to 
writing.- EJnnear  ft  Gager  Mfg.  Co.  v.  Miner, 
92  A.  459. 

A  contract  evidenced  by  several  writings,  al- 
though one  is  a  receipt,  cannot  be  varied  or  con- 
tradicted by  parol  evidence  in  a  point  where 
the  writings,  taken  together,  are  specific— Id. 

(D)  Oonstmetlon  or  Application  uf  I^n- 

wave  of  Written  Inatrnment. 

8448  (Vt)  A  written  contract  having  no 
latent  ambiguity  cannot  be  qualified,  controlled, 
contradicted,  enlarged,  or  diminished  by  any 
contemporaneous  or  antecedent  parol  under- 
standing either  as  to  its  express  terms  or  its 
legal  intendment — Einnear  &  Gager  Mfg.  Co.  v. 
Miner,  92  A.  459. 

{450  (Me.)  A  contract  of  sale  of  crushed 
oyster  shells  packed  in  burlap  sacks  held  uu- 
ambigfioua,  and  evidence  varying  it  was  inad- 
missible.—Keeling-Eaater  Co,  V.  K.  B.  Dun- 
ning &  Co.,  02  X  929. 

{450  (R.I.)  An  agreement  whereby  a  party 
releases  all  claims  against  the  adverse  party  on 
the  understanding  that  the  agreement  does  not 
cover  commissions  to  be  paid  for  work  to  be 
performed  is  ambiguous,  and  parol  evidence  is 
admissible. — Roren  Drop  Forging  Co.  v.  Union 
Alfg.  *;  Drop  Forging  Cfo.,  92  A.  1018. 

{ 460  (Conn.)  Where  a  written  contract  for 
the  sale  of  land  does  not  sufficiently  identtfy 
the  land,  evidence  that  the  vendor  pointed  out 
the  boundaries  upon  the  fironnd  to  the  pnr- 
chnaer  is  inadmissible  to  identify  the  tract— 
McMahon  v.  Plumb.  92  A.  113. 

{  460  (Vt)  Parol  evidence  may  be  resorted  to 
for  identifying  monuments. — State  v.  Ileaphy, 
02  A.  813. 

{461  (Conn.)  In  will  contest,  question  aeked 
daughter  as  to  intention  of  parties  in  executing 
agreement  for  settlement  of  estate  of  husband 
of  testatrix  held  properly  excluded  as  the  in< 
tention  was  to  be  determined  from  ttie  agree- 
ment Itself.— In  re  Hotchkiss'  Will,  92  A.  419. 
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1461  (Yt)  Ordinarily  the  inteot  of  the  per- 
tiea  is  to  be  determined  from  what  appears  in 
the  writing,  but,  if  the  language  is  ambiguoos, 
parol  evidence  as  to  the  utuation  and  motives 
of  the  parties  is  admissible  to  aid  in  its  con- 
stroctioti.— Einnear  &  Oasar  Utg.  Co.  t.  Miner. 
92  A.  469.  -•Ml 

Xn.  OPINION  EVIDENGB. 

(A)  OoBolwIoiu  mA  Oplnloiui  of  WitaeM- 
lu  Oenernl. 

S471  (DeL)  A  question  aaked  a  witness  as  to 
whether  one  had  authority  to  make  an  agreement 
as  agent  of  another  was  objectionable,  as  call- 
ing for  a  conclusion. — Schagrin  v.  Schagrin,  92 
A.  862. 

J 47 1  (Md.)  A  Question  to  a  witness  as  to 
ether  an  agreement  still  held  good  is  im- 
proper as  calling  for  the  conclusion  of  the  wit- 
ness on  a  question  of  law. — Jones  t.  Dugan, 
92  A.  7T5. 

{471  {N.H.)  Statement  that  the  operator  of 
the  automobile  which  struck  plaintUt  would 
not  have  stopped  held  not  opinion.— Taylor  T. 

Thomas,  92  A.  740. 

S  47 1  (Vt.)  Where  meaning  of  letter  written 
plaintiff  by  defendant's  sister  after  the  action 
brought  was  plain,  and  there  was  no  claim  that 
plaintiff  gave  It  a  different  interpretation,  ques- 
tion as  to  what  she  considered  the  letter  com- 
municated to  her  held  properly  ezclnded,— 
Stacy  T.  Dolan,  92  A.  463. 

Bxeluaion  of  questltni  aaked  plaintiff  aa  to 
whether  by  a  letter  she  meant  to  refuse  an  of- 
fer of  marriage  made  through  defendant's  sister 
after  the  action  was  commenced,  held  proper, 
where  It  was  not  claimed  and  could  not  be 
claimed  therefrom,  that  she  accepted  the  offer.— 
Id. 

8  471  (Vt.)  In  a  suit  involving  the  boundaries 
intended  by  a  timber  deed,  a  question  as  to 
whether  the  grantor  understood  that  a  comer 
mentioned  in  the  deed  was  the  point  located  by 
her  son  and  agent,  when  they  showed  the  prop- 
erty to  the  grantees,  is  not  improper  aa  calling 
for  a  conclusion,— Newton  T.  American  Car 
Sprinkler  Co..  92  A.  831. 

8  SOI  (Vt)  Where  a  witness  on  an  issue  of 
testamentary  capacity  testified  to  extensive  con- 
versations with  testator  shortly  before  the  ex- 
ecution of  the  last  codicil,  he  was  properly  per- 
mitted to  characterize  testator's  questions  as 
"sensible."— In  re  Smith's  Will,  92  A.  223. 

A  question  calling  for  a  witness*  oi>inion  con- 
cerning testator's  sanity  held  not  objectionable 
on  the  ground  that  the  word  "and,"  introducing 
an  amendment  to  the  question,  failed  to  confine 
the  basis  of  witnesB*  opinion  to  the  facts  re- 
lated by  him  in  court— Id. 

Facts  testified  to  by  a  witness  held  to  consti- 
tute a  sufficient  foundation  for  the  witness' 
opinion  as  to  testator's  mental  capacity  during 
the  period  to  which  his  testimony  related.— Id. 

Testimony  ccmcerning  witness  dealings  with 
testator  held  a  sufficient  foundation  to  entitle 
the  witness  to  give  his  opinion  as  to  whetiier 
testator  was  of  sound  mind  at  the  time  of  such 
transBCtionB.— Id. 

Where  an  officer  of  a  bank  in  which  testator 
had  an  account  testified  to  conversations  with 
testator,  the  witness  was  properly  permitted  to 
express  his  opinion  as  to  whether  testator  was 
sane  at  the  time,  though  he  could  not  recollect 
any  exact  conversation.— Id. 

(B)  Snbjectii  of  Bxpert  TeittmonT* 
{512  (Md.)  Dangerous  character  of  water  pit 
used  by  -l  railroad  to  receive  ashes  from  loco- 
motives was  a  proper  subject  for  expert  testi- 
mony.—Baltimore  &  O.  R,  Co.  V.  Whitacre, 
92  A.  1060. 
{SIS  (Pa.)  The  destrabili^  of  nmnlng  a  coke 

tilant  in  conjunction  vrith  a  furnace  plant,  on 
and  damaged  by  condemnation  of  a  portion 
thereof  tot  railioad  pnrpoaeB,  was  a  proper  sub- 


ject of  expert  testimony.— Marine  Coal  Go.  v. 
Pittsburgh,  M.  &  T.  R.  Co.,  92  A.  68a 

S  524  (Pa.)  Expert  witnesses  held  to  be  com- 
petent to  express  their  opinion  as  to  the  market 
value  of  the  proper^  as  a  whole,  prior  to  appro- 
priation for  railroad  purposes.— Marme  Coal  Co. 
T.  Pittsburgh,  M.  &  Y.  B.  Co.,  92  A.  688. 

(O)  Compeicncr  of  Bxp«rt«. 

{  535  (Pa.)  On  appeal  from  an  award  of  view- 
ers, the  testimony  of  the  president  of  plaintiff 
company  as  to  the  depreciation  in  value  of  the 
property  was  properly  excluded,  where  he  tiad 
not  been  shown  to  be  an  expert  in  land  values. 
—Knickerbocker  Ice  Co.  of  Philadelphia  ▼.  City 
of  Philadelphia,  92  A.  62. 

g  538  (Pa.)  Exclusion  of  opinion  of  a  witness 
on  the  adequacy  of  the  car  coupler  in  question 
held  not  errorj  be  never  having  seen  one  or 
understanding  it— Cover  v.  Conestoga  Tractitm 
Co..  92  A.  m. 

(D)  Bxamlnatloit  of  Bxperta. 

{553  (Vt)  In  an  action  for  personal  injuries 
a  physician  may  be  asked  a  hypothetical  ques- 
tion as  to  plaintiff's  condition,  one  element  of 
the  hypothesis  being  a  severe  injury  over  a  long, 
although  the  testimony  was  conflicting  as  to 
whether  she  had  suffered  that  injury,  so  long  as 
there  was  some  evidence  tending  to  establish  it 
— Seeley  v.  Central  Vermont  Ry.  Co.,  92  A.  28. 

§555  (Md.)  Exclusion  of  a  physician's  testi- 
mony as  to  plaintiff's  expectation  of  life,  with- 
out showing  made  as  to  foundation  of  his  opin- 
ion, h«M  proper,  in  an  action  for  personal  in- 
juries.—Baltimore  &  O.  B.  Co.  T.  Whitacre,  82 
A.  1060. 

ZIV.  WEIGHT  ANB  SUmCOENCT. 

§  584  (DeLSuper.)  The  jury  are  to  be  control- 
led in  reaching  their  verdict  by  the  greater 
weight-  and  preponderance  of  the  evidencw  — 
Travers  v.  Hartman,  92  A.  855. 

{ 586  ^el.Super.)  As  a  general  rule,  direct 
or  positive  evidence  of  a  fact  is  entitled  to 
greater  weight  than  evidence  of  a  merely  nega- 
tive character.— Travers  t.  Hartman,  92  A- 
855. 

S  586  (DeL  Super.)  Direct  testimony  is  of 
greater  value  than  negative  testimony,  but  the 
jury,  in  weighing  all  the  testimony,  must  con- 
sider negative  testimony. — McC!owan  v.  Wil- 
mington &  P.  Traction  Co.,  92  A.  1015. 

§  587  (DeL Super.)  Proof  by  circumstantial 
evidence  is  the  proof  of  one  fact  by  proving  oth- 
er faets^-Odl  v.  Mundy,  92  A.  8SO. 

g  588  (Del.Super.)  Where  the  evidence  is  con- 
flicting, the  jury  must  reconcile  it,  or  accept  the 
part  which  they  Ijelieve  worthy  of  credit. — Cecil 
V.  Mundy,  92  A.  S50. 

{ 588  (DeLSuper.)  The  jury  should  reconcile 
conflicting  evidence,  if  possible,  but,  if  not; 
should  accept  that  which  they  believe  worthy  of 
credit— Travers  v.  Hartman,  92  A.  855. 

g  588  (Del.Super.)  Where  the  evidence  is  con- 
flicting, the  jury  must  reconcile  it,  or  accept  the 
part  they  believe  worthy  of  credit,  but  be  con- 
trolled by  the  preponderance  of  the  evidence. — 
Heynolds  v.  Clark,  92  A.  873. 

g  588  (DeLSuper.)  When  conflicting,  the  jury 
should,  if  possible  reconcile  the  testimony. — 
Walls  V.  Windsor.  92  A.  989. 

In  case  of  irreconcilable  conflict,  the  Jorjr 
should  give  credence  to  that  testimony  appeaiv 
ing  most  worthy  of  belief,  taking  into  con- 
sideration the  bias,  interest,  etc.,  of  the  wit- 
nesses.— Id. 

g588  (Pa.)  In  so  far  as  the  testimony  of  a 
proponent  of  a  will  is  not  inherently  unreason- 
able, the  judge  may  consider  it  in  measuring  the 
preponderance  of  tiie  evidence. — McNitt  v.  Uilli- 
Und,  92  A.  608. 

g  592  (Pa.)  That  plaintiff  failed  to  prore  the 
puUicatieD  of  Hi*  libel  did  not  reqiun  a  »> 
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renal  of  a  jndgment  in  faer  favor,  where  BDch 
proof  was  fonnd  in  the  testimony  of  defendant's 
witnesses.— StaU  t.  Press  Pub.  Co.,  92  A.  1080. 

{594  (Me.)  Where  plaintiff's  evidence  was  en- 
tirely oncontradicted,  it  should  begiven  its  full 
probative  force.— I^oon  v.  Jone^  92  A.  1006. 

{596  (DeLSuper.)  Verdict  should  be  for  the 
party  in  whose  favor  ia_^  preptmderance  of 
the  evldeuo&— Walls  v.  mndw)r.  92  A.  989. 

EXAMINATION. 

See  Witnesses,  »  230-248,  87S. 

EXCEPTIONS. 

See  Grimiiial  Law,  f  697. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  H        071,  690,  926. 

I.  NATUBE.  FORM,  AKS  CONTENTS 
IN  GENEBAI.. 

I  16  (Md.)  Under  Code  Pub.  Oen.  Laws 
1904,  art  6,  B  10,  it  is  improper  to  Include  the 
fall  stenoKrapher  s  report  of  the  evidence  In 
the  bill  of  exceptions  when  it  is  not  necessary 
to  enable  the  Court  of  Appeals  to  understand 
the  testimony.— Wbite  v.  Suyder.  92  A.  76S. 

S26  (Vt)  A  bill  of  exceptions  must  be  con- 
strued most  strongly  against  the  excepting 
party.— St.  Albans  Ur^te  Co.  v.  Blweil  & 
Co.,  92  A.  974. 

EXCUSABLE  HOMICIDE 

See  Homicide,  {S  112-116. 

EXECUTION. 

See  Corporations,  §  523;  iDower,  3  46:  Gar- 
nishment; Railroads,  }  177;  SherifEs  and 
Constables,  K  98-129. 

U.  PBOPEBTT  SITBJEOT  TO  EXECU- 
TION. 

S  45  (Fa.)  An  executory  limitation,  not  vested 
In  interest  at  the  time  of  sale,  may  be  scdd  by 
ezecation.— In  ze  Packer's  Estate,  02  A.  70. 

m.  ISSUANCE.   FORK.  AND  REQUI- 
SITES OF  WRIT. 

{  99  (Me.)  An  execution  upon  the  plant  of  a 
water  company  including  real  and  personal 
property  levied  as  if  the  property  had  been  per- 
sooalty,  held  wholly  void  and  thi'  judgment  cred- 
itor- entitled  to  an  alias  writ  for  the  entire 
amonnt  (A  the  debt— Vermenle  v.  York  Water 
Co..  92  A.  513. 

V.    STAT,  QUASHINO,  VACATING,  AND 
REX.IEF  AOAINST  EXECUTION. 

f  172  (Me.)  Where  an  execution  debtor  re- 
tfovered  judgment  against  the  execution  credi- 
tor for  rents  and  profits  of  property  held  under 
an  invalid  levy,  held  that  a  temporary  injunc- 
tioD  to  prevent  the  collection  of  a  judgment  for 
rents  and  profits  until  the  issuance  of  an  alias 
execution  on  the  other  judgment  should  be  modi- 
fied BO  as  to  require  set-off  of  the  two  ezecu- 
ti<niB.— Yermeole  v.  York  Water  Co.,  92  A.  613. 

VII.  SAI.E. 
<B)  Title  MiiA  Rlsrhta  ot  PnreltKsep. 

i  272  (N.J.Ch.)  Aq  unrecorded  mortgage  is 
of  no  effect  against  a  purchaser  at  an  execution 
sale,  where  the  judgment  creditor  had  no  knowl- 
edge of  the  mortgage,  even  though  the  purchas- 
er did  have  knowledge  of  it.— Capital  Circle, 
No.  11.  Brottierliood  of  the  Union,  v.  Schmltt, 
02  A.  596. 

S  275  (N.J.Sap.)  Title  of  the  purchaser  of 
ebattels  at  an  execution  sale  is  not  effected 


inegalaiities  in  making  the  levy  or  advertising 
the  sale.— Black  v.  MaQlna  &  Co.,  92  A.  281. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Abatement  and  Revival,  S§  72,  73;  Am>eal 
and  Error,  J  334 ;  Costs,  8  93,  223 ;  Courts, 

8'  200H.  226;  Descent  and  Distribution; 
xecutors  and  Administrators ;  Specific  Per- 
formance, §1  16,  25;  Taxation,  ii  SQO,  876; 
Trn^  j^^^272;  Wills,  |  409;  .Witnesses, 

H.  APPOnmCBNT^QUAUFZOATION. 
AND  TENURE. 

8  17  (R.I.)  Under  Gen.  Laws  1909.  c.  312,  88 
10,  11,  the  next  of  kin  of  deceased,  who  resided 
in  a  foreign  country,  was  not  entitled  to  prior- 
ity of  administration,  unless  special  circum- 
Bl^ces  rendered  it  proper. — Latham  v.  Mullen, 
92  A.  804. 

Under  Gen.  Laws  1909,  c  312,  8  10,  a  credi- 
tor, who  is  also  a  debtor  of  deceased,  may  be 
appointed  adnunistrator.  where  otherwise  qoali- 
fied.-Id. 

126  (Md.)  Under  Code  Pub.  Civ.  Laws.  art. 
93,  8  38,  discretion  of  orphans'  court  in  requir- 
ing administrator  to  give  additional  bond  held 
not  abused,  though  money  coming  into  adminis- 
trator's bands  might  ultimately  be  determined 
not  to  be  a  part  of  the  estate.— Pratt  v.  Hill,  92 
A.  543. 

8  32  (R.I.)  Where  letters  have  been  granted  to 
a  competent  person,  they  will  not  be  revoked  on 
the  claim  of  one  incompetent  at  the  time  of  the 
grant— Latham  v.  Mullen.  92  A.  804. 

8  35  (Pa.)  Under  Act  May  1, 1881  (P.  L.  680) , 
the  law  does  not  look  indulgently  on  an  execu- 
tor's failure  to  file  a  true  inventory  of  the  de- 
cedent's personalty.— In  re  Stambaugh's  Estate, 
92  A.  715. 

Under  the  petition  and  answer,  held  that  a 
decree  refusing  to  remove  an  executrix  should  be 
amended  so  as  to  require  that  she  file  a  tnie 
inventory  and  account  within  00  days. — Id. 

m.  ASSETS.  APPRAISAI^  AND  IN- 
VENTORY. 

871  (Md.)  Under  Code  Pub.  Civ.  Laws,  art. 
93.  ii  243,  244,  245,  petition  alleging  receipt 
by  administrator  of  proceeds  of  insurance  policy 
after  filing  of  inventory,  and  asking  tbat  addi- 
tional security  be  required,  but  not  alleging  an 
omission  to  return  the  amount  received,  or  ask- 
ing that  an  additional  Inventory  be  required, 
held  not  to  authorize  an  order  requiring  the  fil- 
ing of  an  additional  inventory. — Pratt  v.  Hill, 
92  A.  543.  . 

8  72  (Md.)  Decision  of  orphans*  court  in  pro- 
ceeding to  require  administrator  to  file  addi- 
tional inventory  of  proceeds  of  life  insurance 
policy  heid  not  to  bind  insured's  children,  who 
claimed  such  proceeds  under  the  poUc}.— Pratt 
V.  Hill,  92  A.  543. 


while  she  claimed  to  own  a  part  thereof,  is  not 
conclusive  against  her  title. — R<^ins  v.  Rol- 
lins, 92  A.  339. 

IV.  OOIiIfCnON  AND  HANAOEMENT 
OF  ESTATE. 
<A)  In  Seneral. 

8  109  (Pa.)  Where  executors  improperly  ad- 
vanced money  to  a  failing  corporation,  in  the 
stock  of  which  the  estate  was  heavily  interest- 
ed, but  acted  in  good  faith,  expecting  to  pre- 
serve the  property  of  the  estate,  they  were  prop- 
erly credited  to  the  amonnt  of  f30,000  received 
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from  the  sale  of  Incumbered  realty  from  such 
oa^oration^In  re  Donnelly's  Estate,  92  A. 

Where  execatotSi  without  approval  of  the  or- 
phans' court,  expended  improperly  money  which 
wa»  lost,  they  were  cba^eable  with  the  loss.— Id. 

Where  executors  made  a  payment  to  prevent 
a  sale  of  bonds  which  decedent  had  borrowed 
and  used  as  collateral  for  loans,  which  were 
subsequently  called,  and  such  payment  amount- 
ed to  a  preference  to  the  owner  of  such  bonds, 
without  any  benefit  to  tbe  estate,  the  executors 
were  properly  surcharged  with  ench  payments. 
—Id. 

(B)  Be»l  Property  «a4  lutereata  Therein. 

I  138  (Del.Gh.>  Under  24  DeL  Laws,  c  235, 
an  administrator  with  the  will  annexed  may 
exercise  the  power  of  sale  under  the  will,  after 
the  death  oi  the  life  tenant,  where  the  execu- 
tor died  before  tbe  life  tenant,  and  the  adminis- 
trator was  appointed  after  the  deatii  of  the  ten- 
ant.—In  re  Security  Trust  &  Safe  Depwsit  Co., 
92  A.  244. 

Where  an  administrator  with  the  will  annexed 
is  clearly  entitled,  under  24  Del.  Laws,  c  235, 
to  sell  real  estate  pursuant  to  the  terms  of  tiie 
will,  an  order  of  the  court  anthorizing  such  sale 
is  unnecessary.— Id. 

VI.  AI.I.OWAMCE  AND  PAYMENT  OF 
0I.AIM8. 
(A)  U»UlltIes  of  Satate. 

1 202  (R.I.)  A  wife's  claim  against  her  haa- 
buid's  estate  for  an  unpaid  allowance  for  sep- 
arate maintenance  need  not  be  enforced  in  tbe 
court  granting  tbe  divorce,  but,  under  Gen. 
Laws  1909,  c.  314,  8S  S,  10,  it  is  proper  to 
present  tbe  claim  for  allowance  against  tbe  es- 
tate.—Qilbert  V.  Hayward,  92  A.  025. 

Noncompliance  with  a  decree  under  Oen.  St. 
1872,  c.  153,  SS  11.  12,  18,  allowing  separate 
maintenance  to  the  wife  and  providing  for 
monthly  payments  thereof,  gives  rise  to  a  claim 
enforceable  against  the  husband's  estate.— Id. 

$219  (N.H.)  The  claim  of  a  widow,  acting  as 
administratrix  of  her  deceased  husband,  to  a 
part  of  a  bank  deposit  standinff  in  his  name 
IB  a  claim  against  bis  ratate,  within  Pub.  St. 
1901,  c  189,  5  12,  and,  wbere  proper  notice  is 
given,  will  be  adjusted  in  tbe  settlement  of  her 
account— Rollins  v.  Rollins,  02  A.  339. 

{221  (Vt.)  Under  P.  S.  3037,  capacity  of  a 
married  woman  to  contract  does  not  depend  on 
her  holding  separate  property ;  therefore  claim 
on  her  contract  is  provable  against  her  estate, 
without  showing  the  debt  was  contracted  for 
the  benefit,  or  on  the  credit,  of  such  property.— 
Barron  v.  Dugan's  Estate,  92  A.  927. 

<B)  PrcMentatlou  «nd  Allowance. 

i  228  (Me.)  Administrators  held  to  have  pow- 
er to  waive,  and  to  have  waived,  presentment 
of  a  claim  not  barred  by  the  statntory  Umita- 
tioQ.— liittleGeld  v.  Cook,  02  A.  787. 

(D)  Priorities  and  Payment. 

S  263  (Pa.)  At  death  the  claims  of  creditors 
of  a  dece<lent  become  fixed,  and  their  rights  can- 
not extend  to  anything  which  the  executors 
thereafter  borrow  to  protect  the  assets  or  aid 
a  proper  administration.- In  re  Donnelly's  Es- 
tate, 92  A.  306. 

{266  (Pa.)  Where  money  was  advanced  to 
executors  in  good  faith  by  parties  interested 
in  tbe  estate  to  preserve  it  from  loss,  held,  that 
they  were  entitled  to  priority  of  payment  over 
general  creditors. — In  re  Donnelly  s  Estate,  92 
A.  300. 

Vn.  DISTRIBUTION  OF  ESTATE. 

5 §3(4  (N.H.)  Under  Pub.  St.  1001,  c.  196, 
6,  the  probate  court  has  no  jurisdiction  to  or- 
er  a  trnstce  to  distribute  accumulated  income 
to  the  beneficiary.— Stark  v.  Winslow,  92  A. 
733. 


Vm.  SALES  AND  OONVETANOES  UN- 
DER ORDER  OF  COUBT. 

<A)  Wbea  Antbovlsed. 

{  328  (MdO  Under  Code  Pub.  Civ.  Laws  1912, 
art  93,  §  29l,  the  orphans'  court  has  jurisdic- 
tion to  order  a  sale  of  real  estate  by  an  admin- 
istrator with  the  will  annexed,  wbere  the  exec- 
utor died  after  tbe  death  of  the  testator,  bnt 
before  the  will  was  admitted  to  probate.— Mur- 
ray T.  Conley,  92  A.  476. 

X.  ACTIONS. 

§423  (R.I.)  Where  it  appears  that  die  de- 
cedent's personal  estate  is  largely  in  excess  of 

all  personal  claims  against  it  conveyances  of 
realty  made  by  the  husband  will  not  be  set  aside 
as  fraudulent  at  the  instance  of  a  claimant. — 
Gilbert  v.  Hayward,  92  A.  625. 

Where  a  debtor  makes  a  complete  transfer  of 
bis  personal  estate,  or  any  part  thereof,  in  fraud 
of  creditors,  such  transfer  may  be  set  aside  in 
favor  of  claimants.- Id. 

{431  (Me.)  In  an  action  on  a  treasurer's  bond 
DO  recovery  can  be  had  against  tbe  eiecutricea 
of  sureties,  where  the  demand  required  by  law 
was  not  made  upon  them. — Inhabitants  of 
Boothbay  Harbor  v.  Harson,  92  A.  628. 

No  recovery  can  be  had  against  the  adnUnis- 
tratrix  of  a  surety  on  a  town  officer's  bond, 
where  tbe  claim  was  not  presented  in  writing 
to  the  administratrix. — Id. 

{431  (Md.)  Code  Pub.  Civ.  Laws,  art  93, 
SS  83,  97,  99,  116,  held  not  to  preclude  suit 
against  an  executor  on  a  claim  because  not  pass- 
ed in  tbe  orphans'  court  or  proven. — Schnepfe 
T.  Schnepfe,  92  A.  891. 

{449  (Me.)  In  an  action  to  recover  disburse- 
raents  for  tbe  benefit  of  an  estate,  an  item  for 
a  certain  amount  for  taxes  paid  conld  be  sup- 
ported by  evidence  of  different  payments  of  dif- 
ferent amounts  all  tending  to  make  up  the  sum 
stated.— Littlefield  v.  Cook,  02  A.  787. 

{  450  XN.J.Cb.)  In  a  suit  by  an  executrix  to 
recover  from  tbe  executrix  of  ner  coexecutor  the 
profits  realized  by  him  from  tbe  use  of  the  es- 
tate funds,  evidence  held  to  show  that  the  funds 
were  loaned  by  complainant  to  her  coexecutor, 
and  that  there  was  no  confidential  relationship 
between  them  which  made  him  a  trustee  of  the 
funds  for  her  benefit— Sternberg  t.  Wolff*  92  A. 
585. 

XI.  AOOOUNTINO  AND  SETTLEMENX. 

(B)  Froceedinvs  fo'  Aeeoiustliiv> 

§{473,474  (Vt)  In  a  proceeding  to  compel 
an  adminstrator  to  settle  dis  accounts,  evidence 
held  not  to  show  that  the  other  belrs  consented 
to  tbe  administrator  carrying  on  tbe  business  of 
the  deceased  and  using  tiie  property  as  a  com- 
mon fund,  for  the  benefit  of  himself  and  oth- 
er heirs  without  settlement— Skelley  t.  Skelley, 
92  A.  234. 

(C)  Charges  and  Credits. 

§  478  (Pa.)  Where  an  award  on  the  audit  of 
administrators*  accounts  for  payment  of  a  debt 

was  confirmed,  but  payment  wns  not  made,  in- 
terest was  chargeable  from  the  date  of  such  con- 
firmation.—In  re  Forry's  Estate,  92  A.  697. 

(D)  Oonipensatlon. 

{ 496  (Pa.)  Compensation  allowed  to  execu- 
tors held  not  so  excetwive  ss  to  constitute  an 
abuse  of  discretion. — In  re  Donnelly's  Estate. 
92  A.  306. 

(E!)  Stattnar<  Settllnir,   Opening  and  Re- 

Tlew. 

§  506  (Fa.)  A  finding  of  tbe  orphans*  court 
that  executors  exercised  a  wise  discretion  in 
making  certain  payments,  that  the  estate  was 
benefited  thereby,  and  a  refusal  to  surcharge 
the  executors  with  such  payments,  held  anthor- 
izod  by  the  evidence.— In  re  Donnelly's  Estate, 
92  A.  306. 
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i509  (Pa.)  An  administrator's  petition  for  a 
earing  of  exceptions  to  Ub  account,  which 
had  been  confirmed  absolutely  after  he  was 
surcharged  with  a  portion  of  the  fees  paid  his 
counsel,  held  properly  tUsmissed.— In  re  Rees' 
Estate,  d2  A.  126. 

Where  a  Pennsylvania  administrator  charge 
ed  himself  with  the  full  amount  received  by  an 
ancillary  Wyoming  administrator,  but  failed  to 
take  credit  for  a  sum  paid  to  the  widow  in  par- 
tial distribution,  and  the  account  was  absolute- 
ly confirmed  without  exceptions,  a  reduction  of 
the  debit  side  of  the  account  at  the  subsequent 
instanca  ol  the  vidow  vas  prot>erly  refused. 
—Id. 

iSOg  (R.IJ  tJnder  Gen.  Laws  1909,  c.  307, 
t  6,  the  probate  court  may  modify  or  revoke  a 
decree  or  order  in  reference  to  the  settlement  of 
an  estate  before  the  final  settlement,  though 
after  the  time  for  taking  an  appeal  has  expired. 
—Sherman  t.  Howes,  92  A.  S64. 

§  5 1 0  (Pa.)  The  act  of  a  judge,  who  heard  one 
branch  of  a  litigation  involvinjg  an  accounting 
by  executors  and  the  distribution  of  an  estate 
in  deciding  the  questions  assigned  to  him  four 
daya  aartier  than  anotlier  Ji^e  of  the  same 
court  disposed  of  matters  before  Mm  in  connec- 
tion with  the  same  litigation,  if  error,  was 
harmleaa  as  to  the  executors,  where  it  appeared 
that  they,  having  excepted  to  both  determina- 
tions and  appealed  from  the  decree  dismissing 
their  exceptions,  had  not  been  thereby  deprived 
of  any  rights.— In  re  Donnelly's  E^tate»  92  A. 

S5I0  (Pa.)  Where  no  application  was  made 
to  open  a  decree  confirming  the  audit  of  admin- 
istrators' accounts,  the  orphaos'  court  was 
without  jurisdiction  to  appoint  an  auditor  to 
redistribute  the  estate,  though  two  of  dece- 
dent's heirs  were  joined  in  the  answer  of  the 
accountants.— In  re  Forry's  Estate,  92  A.  697. 

{516  (Md.)  The  orphans'  court  has  ample  au- 
thority to  correct  errors  in  the  accounts  of 
executors  and  administrators  after  final  ratifi- 
cation, and  to  modi^  its  own  orders  when  nec- 
essary.— Malkus  V.  Kichardson,  92  A.  474. 

Widow's  delay  of  two  years  and  eight  months 
in  filing  a  petition  to  reopen  the  account  of  her 
husband's  executors,  which  had  been  ratified, 
held  not  so  unreasonable  a  delay  as  would  jus- 
tify its  denial.— Id. 

Upon  widow's  petition  to  reoi>en  the  account 
of  her  deceased  husband's  executors,  answer 
that  a  bequest  bad  not  been  paid  to  her  because 
the  executrix  had  no  knowledge  whether  she 
was  living  or  dead  held  not  such  a  denial  of  her 
existence  or  Identity  as  to  defeat  her  petition. 
— ^Id. 

Xn.  FOREIGH  AHD  AHOH^IiAHT  AD- 
MINIBTBATIOir. 

I  526  (Pa.)  On  the  audit  of  an  administrator's 
account,  the  Pennsylvania  court  was  without 
jurisdiction  to  surcharge  certain  distiibutees 
with  the  costs  and  expenses  of  an  ancUlary  ad- 
ministration in  Wyoming,  where  the  original 
estate  was  distributed.— In  re  Bees'  Batate,  92 
A,  126. 

Zm.  UABILITIES  ON  ADlIIlfnTa&- 

TION  B02n>8. 

{529  (N.J.Ch.)  Where  an  administrator  c.  t. 
a.  obtains  a  fund  on  the  errontous  theory  that 
he  is  also  testamentary  trustee,  and  after- 
wards defaults  with  reference  tliereto,  a  surety 
on  his  bond  aa  administrator  is  not  liable  there- 
forr-In  le  Qnimby's  Estate^  82  A.  66. 

EXEMPTIONS. 

See  Homestead;   Taxation,  H  201-212,  860, 

876. 


I.  HATUBE  AKB  EXTENT. 
(O)  Pvopertr  and  Rlshts  Exempt. 

S  50  (Pa.)  Death  benefits  payable  by  a  benefi- 
cial BEsociatioo  held  not  subject  to  garnishment 
in  the  hands  of  the  association  at  the  suit  of  a 
judgment  creditor  of  the  heneflciary.— Ogle  t. 
Barron,  92  A.  1071. 

EXPERT  TESTIMONY. 

See  Criminal  law,  H  46&-489;  Eridence,  H 
471-605. 

EXPLOSIVES. 

See  Appeal  and  Error,  1 1061. 

FACTORS. 

See  Brokers. 

§  29  (Pa.)  A  "del  credere  factor"  Is  one  who 
sells  goods  on  credit,  and  who  for  an  additional 
commission,  called  a  "del  credere  commission," 
guarantees  the  solvency  of  the  purchaser  and 
bis  performance  of  the  contract.— Commercia) 
Credit  Co.  T.  Girard  Nat  Bank,  92  A.  44. 

FALSE  IMPRISONMENT. 

See  Appeal  and  Error,  8  1062 ;  Malicious  Pros- 
ecution. 

I.  CIVTI.  IiIABXIiXTT. 

(A)  Aeta  COMtltnttnar  FaU«  Imprl«omiucnt 
mud  Uabllitr  Tbcrefor. 

S  7  (Me.^  Officers  cannot  justify  the  arrest  of 
one  resisting  a  search  under  a  search  warrant 
which  is  fatally  defective.— Faloon  v.  O'Con- 
nell,  92  A.  932. 

An  officer  is  not  liable  if  the  warrant  under 
which  he  acts  Is  good  on  Its  face.— Id, 

An  officer  cannot  defend  by  claiming  to  act 
under  a  warrant  which  is  void  on  its  face. — Id. 

An  officer  Is  not  protected  by  a  warrant  is- 
sued by  a  magistrate,  unless  it  shows  on  its 
face  that  the  magistrate  had  jurisdiction  to 
issue  it— Id. 

An  officer  is  not  relieved  from  liability  for 
false  imprisonment  hy  a  warrant  authorizing 
a  search  of  a  dwelling  house  for  intoxicating 
liquinrs,  which  is  void  on  Its  face,  under  Ber. 
St  c.  29.  I  92.— Id. 

I  7  (N.J.Sup.)  In  action  for  statutory  penalty 
prescribed  by  i  Comp.  St  1910,  p.  EMJM,  |  1, 
for  trespaaaing,  justice  of  the  peace  held  to  have 
at  least  colorable  Jurisdiction  to  Issue  a  war- 
rant of  arrest  so  as  to  be  Immune  from  a  suit 
for  false  Imprisonment  tiiough  he  erred  in  mat- 
ters of  procedure.— Smith  t.  HUhler,  92  A.  364. 

FALSE  PRETENSES. 

J  26  (Md.)  Under  Code  Pub.  CiT.  Laws,  art 
27,  §S  498,  GOl,  an  indictment  hM  suffident— 
State  T.  Ldwards,  92  A.  1037. 

FALSE  REPRESENTATIONS. 

See  Fraud. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  {{  8,  27;  bfastei  and  Sernnt, 

§8  87,  101, 162,  223,  228. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  IS  185,  190. 
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FENCES. 

See  Ballroads,  {  441. 

i  6  (Me.)  At  common  l&w  aa  adjoining  owner 
could  not  be  compelled  to  boild  any  part  ot  a 
diviflioii  fence*  thongh  he  was  bound  to  keep 
bia  cattle  nppn  Us  own  land  at  bis  peril.— 
Megqnier  t.  Bacbelder.  92  A.  187. 

1 17  (He.)  Under  Bev.  St.  c.  26,  SS  one 
adjoining  owner  cannot,  when  there  baa  been 
no  diviaioa  of  a  partition  fence,  build  the  whole 
fence  and  compel  the  other  owner  to  pa;  bis 
abaie.— Megquier  v.  Bachelder,  92  A.  187. 

FINDINGS. 

and  Error,  994-1016;  Trial.  H 
404. 


See  A; 
S92, 


FIRES. 


See  Damages,  {  105;  Negligence,  $  21;  Rail- 
roads, f  482;  Waters  and  Water  Courses.  S 
203. 

FISH. 

17  (Conn.)  Under  Gen.  St.  1876.  tit  10. 
c.  4,  pt  1,  S  It  the  desigoati<m  of  gronnds  in  a 
natural  oyster  bed  as  a  place  for  planting 
and  cultivating  oysters  la  void.— Appeal  ox  Seis- 
ter,  92  A.  744. 

Location  of  natural  oyster  grounds  of  a 
town  by  superior  court,  fteld  conclnsive  evi- 
dence of  the  then  boundaries  of  such  natural 
bed  and  admissible  evidence  of  its  extent  elgbt 
years  before. — Id.  ,     ^  ^ 

Under  Gen.  St  1876,  tit  16,  4.  Pt  1,  H 
1,  3,  lot  held  not  "designated  lot"  and  includ- 
ed within  natural  oyster  bed  located  by  supe- 
rior court  as  running  along  the  side  of  desig- 
nated lots,"  though  It  had  been  designated  by 
the  committee  of  a  town  having  no  junsdic- 
tion  as  a  place  for  planting  and  coltivatmg 
oysters.— Id. 

Under  Gen.  St.  1902,  |  3222,  person  engag- 
ed in  gathering  oysters  from  public  natural 
oyster  beds  held  sufficiently  interested  to  re- 
quire determination  by  sheufish  commissioners 
of  private  party's  claim  to  grounds  included 
in  natural  oyster  bed. — Id. 

I  8  (Conn.)  Under  Gen.  St  1875,  tit.  16,  c 
4.  pt  1,  S  1.  and  Pub,  Acts  1878,  c.  22,  au- 
thorities of  town  of  Orange  held  to  have  ex- 
clusive Jurisdiction,  and  oyster  ground  com- 
mittee of  New  Haven  no  jurisdiction  to  des- 
ignate place  for  planting  oysters  within  Long 
Island  Sound,  but  between  the  boundary  lines 
of  Orange  extended  into  the  Sound.— Appeal 
of  Keiater  92  A  744. 

1 12  (Vt)  Under  Laws  1912  No.  201,  fish 
are  in  general  to  be  taken  by  "angling,'  which 
means  with  hook  and  line  in  hand,  or  rod  m 
hand,  or,  as  applied  to  fishing  from  a  boat  the 
use  of  two  lines  with  or  without  a  rod.— State 
V.  Harvey,  92  A  452. 

§  13  (Vt)  Under  Laws  1912,  No,  201.  H  % 
21,  40,  it  is  an  offense  for  a  person  to  possess 
trout  under  six  inches  in  length,  and  it  is  not 
necessary  to  alloje  or  prove  that  he  knowingly 
had  the  fish  in  his  possession.- State  T.  Harvey, 
92  A.  452. 

g  1 5  (Vt.)  An  information  for  having  posses- 
sion of  trout  less  than  six  inches  in  length,  in 
violation  of  Laws  1912,  No.  201,  need  not  nega- 
tive the  express  or  implied  exceptions  in  that 
statute.— State  v.  Harvey,  92  A.  452. 

FLOODS. 

See  NavlgaUa  Waters.  |  89. 

FORECLOSURE. 

See  Mortgages,  1  338. 

FOREIGN  ADMINISTRATION. 

See  Bxecutoia  and  Adminiatraton,  |  tKi6. 


FOREIGN  CORPORATIONS. 

See  Corporations,  8  666. 

FOREIGN  JUDGMENTS. 

See  JTodgment.  K  990,  048. 

FORFEITURES. 

See  Insurance,  Si  318-349,  553;  Intoxicatiiig 
Liquors,  S8  88,  106,  257;  Wills,  8  66ew 

FORMER  JEOPARDY. 

See  Criminal  Law.  8|  167,  2Q0. 

FORNICATION. 

See  Pnwtitntion. 

FRANCHISES. 

See  Taxatixm,  f  117. 

FRATERNITIES. 

See  Insurance,  H  687.  694,  697. 

FRAUD. 

See  Chattel  Mortgages,  |§  72,  75;  Contracts^ 
94:  Corporations,  {  121;  Divorc^  {|  le5, 
177;  Evidence.  |  434;  False  Pretenna; 
Frauds,  Statute  of;  Fraudulent  Conveyances; 

Insurance,  §S  282,  500,  553;  Mortgages,  S  78; 
New  Trial,  J  143 ;  Partnership,  §  153  ;  Prin- 
cipal and  Surety.  8  145;  ISrusts.  §  &4%: 
Vendor  and  Purchaser,  §5  37,  108,  117,  122, 
175,  342 ;  Wills,  §8  163,  166,  816.  332. 

I.  DECEPTION  OOWSTCTirmiO 
FBAUD.  AND  T.TABTTiITT 
THEBEFOB. 

8  I  (Me.)  Frand  la  any  cunning  deception  or 
artifice  used  to  circumvent,  cheat  or  deceive  an- 
other.—Great  Northern  Mfg.  Co.  v.  Brown.  92 
A.  993. 

8  1 1  (Conn.)  A  false  representation  to  a  par- 
chaser  as  to  the  dimensions  of  a  city  lot  is  a 
representation  of  fact,  which  may  afford  the 
foundation  for  an  action  for  fraudulent  repre- 
sentation.—O'Neill  v..  Conway,  92  A.  425. 

1 1 1  (N.J.Sup.)  Statements  as  to  extent  and 
value  made  by  the  vendor  before  an  investiga* 
tion  wbich  be  encourages,  AeU  mere  matters  of 
opinion,  and  not  basis  for  an  action  for  deceit 
— Mount  V.  Loizenux,  92  A.  593. 

8  12  (Me.)  A  statement  by  the  defendant 
that  be  womd  sell  the  copies  of  plaintiSfs  song, 
which  he  procured  from  her,  in  a  certain  city, 
Is  a  promise  and  not  a  misrepresentation. — Car- 
ter V.  Orne,  92  A  289. 

8  13  (Conn.)  Defendant's  false  representatioDs 
as  to  the  dtmeosions  of  a  lot  made  without  ac- 
tual knowledge  of  the  truth  thereof,  and  with 
the  intent  that  plaintiff  should  rely  thereon, 
inducing  plaintiff  to  take  a  deed  for  a  lot  ma- 
terially less  than  represented,  both  in  area  and 
valn&  held  constructive,  actionable  traad.— 
O'X^  T.  Conway.  92  A,  425. 

8  22  (Conn.)  Action  for  damages  for  false 
and  fraudulent  representations  as  to  the  bound- 
aries and  area  of  a  lot  held  not  barred  by 
plaintiffs  failure  to  measure  the  bounds  poixftted 
out  to  him,  though  he  had  opportonltr  to  do 
so,  since  his  omission  was  but  a  natural  cott- 
sequence  of  the  fraudulent  reptesontatloiL. — 
O-KeiU  T.  Conway,  92  A.  425. 

H.  ACTZOKS. 
(B)  Partlen  amd  PleadlBK. 

8  49  (Me.)  Then  is  a  fatal  variance  between 
an  allegation  that  defendant  falsely  represented 
that  his  agent  bad  sold  100  copies  of  plaintiff" s 
song  and  proof  that  defendant  stated  that  be 
had  received  a  letter  to  that  effect  witibont  proof 
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that  daSendant  had  veceind  no  abeh  letterr- 
Caiter  t.  One,  82  A.  289. 

(O  Bvldenoe. 

1 50  (B.I.)  A  party  alleging  fraud  most  prove 
it.— Nixon  T.  Brown,  82  A.  657. 

$58  (X.J.Sap.)  Eridenee  held  to  show  that 
plaintiff  relied  on  his  own  inveittigationa  and 
not  on  the  dcfciidant  vendor's  representations 
as  to  value.— Mount  v.  Loiieaux,  U2  A.  698. 

FRAUDS,  STATUTE  OF. 

See  Specific  Perfonnance,  |  47. 

VIII.  BEQUIBZTES  AUD  SUmOIBNOY 
OF  WRITING. 

(116  (N.J.Ch.)  Under  Statute  of  Fratida,  |  6. 
a  written  contract  for  the  sole  of  land  algned 
'^Clarence  T.  Van  Doren,  Agent,"  held  Insuf- 
ficient as  not  disclosing  the  nam«  of  th«  ven- 
dor.—D&vimos  T.  Green,  92  A.  96. 

Z.  PlfiASING,  EVIPBNOE.  TBUX, 
AND  BEVXEW. 

1 168  (N.J.Ch.)  Under  Statute  of  Fraads,  { 
6,  relating  to  actions  upon  any  contract  or  sale 
of  lands,  neld  that  the  failure  of  the  memoran- 
dum to  disclose  the  name  of  the  seller  cannot 
be  cured  by  parol  evidence. — Davimos  v.  Green, 
92  A.  96. 

FRAUDULENT  CONVEYANCES. 

X.  TBANSFEBS  ANB  TRANSACTIONS 
INVAUD. 


(G)  R«Ber'va.tloBB  auA  Tnuita  for  Grantor. 

1 1 1 1  (N.H.)  An  assignment  of  Its  property  by 
an  insolvent  corporation  to  a  creditor,  who 
agreed  to  pay  the  claims  of  others  who  would 
accept  60  per  cent  tiiereof,  held  valid  against  a 
creditor  wno  refused  to  accept  the  offered  set- 
tlement—Gloqgh  &  Parker  v.  Glinea  &  Stevens 
Go4  92  A. 

m.  BEBEEDIES  OT  CREDITORS  AND 

PURCHASERS. 

(A)  Persona  Bntltled  to  Aaaert  Invalldltr* 

8  206  (N.J.Ch.)  A  couveyance  to  grantee's 
mfe,  without  consideration,  Is  vfiiA  as  agaiiut 
one  who  at  the  time  was  working  for  the  hus- 
band, and  recovered  a  judgment,  part  of  which 
was  for  money  earned  at  the  time  of  ttie  convety- 
ance,  bat  not  yet  payable,  and  a  small  part  of 
which  was  then  due.— Lougheed  t.  Arms^ng, 
92  A.  9S. 

(B)  RemeAles   on   Orowmd   oC  Hwlllty  of 

Transfer. 

1 329  (N.H.)  A  buyer  in  good  faith  for  value 
Is  not  subject  to  the  trustee  process  for  the  val- 
ue of  the  property  on  the  ground  that  the  sale 
was  a  fraud  upon  the  seUer  s  creditors.— Clough 
&  Parker  v.  Glines  &  Stevens  Co.,  92  A.  603. 

(G)  BvldeBee. 

I  300  (N.J.Cb.)  In  a  suit  to  set  aside  a  con- 
veyance to  a  wife  as  &  fraud  upon  creditors, 
evidence  held  to  show  that  the  property  was 
originally  purchased  with  the  husband's  money, 
and  not  with  that  of  the  wife,  as  alleged  in 
the  answer.— Lougheed  v.  Armstrong,  92  A. 

9a 

FRIGHT. 

See  Municipal  CorponitiMis,  }  IdS. 

FULL  FAITH  AND  CREDIT. 

See  Goorts,  {  96;  Divorce,  |  326. 

FUTURE  ESTATES. 

See  WUb,  {  684. 


See  Fish. 


GAME' 
GARNISHMENT. 


See  Exempti<HiB,  |  50;   Fraudulent  0<»it^- 
anoes.  S  2^ 


I.  NATURE  AND  GROUNDS. 

1 2  (Conn.)  Statutes  of  foreign  garnlslunent 
are  to  be  construed  liberally  as  affording  rem- 
edies for  the  protection  of  creditors,  but  such 
construction  does  not  relieve  the  beneficiary 
of  his  obligation  to  follow  strictly  the  statutory 
reqnirements^DUlon  v.  Fahey.  9i  A.  4ISL 

H.  PERSONS  AND  PROPERTY  SUB- 
JECT TO  GARNISHMENT. 

§  35  (Vt)  Under  P.  S.  16S8,  1660,  2944,  2945, 
until  there  is  a  decree  of  distributioa  and  ex- 
piration of  the  time  fixed  for  payment  the  in- 
terest of  an  heir  cannot  be  attached  under 
trustee  process. — Baldwin  v.  Perdval,  92  A. 
101. 

8  36  (Vt)  Under  P.  S.  1068, 1660,  29*4,  2945, 
until  there  is  a  decree  of  distribution  and  ex- 
piration of  the  time  fixed  for  payment,  the  in- 
terest of  a  legatee  cannot  he  attached  under 
trustee  proceas.— Baldwin  t.  Perdval,  92  A. 
101. 

§  51  (Vt)  In  order  that  a  written  assignment 
of  a  fund  representing  an  Interest  in  an  estate 
may  protect  the  fund  from  trustee  process,  no- 
tice of  the  assignment  must  have  t>een  given 
to  the  trustee  by  the  assignee,  or  by  his  pro- 
curement—Wolcott  V.  Mongeon,  92  A.  457. 

IV.  WRIT  OR  SUMMONS  AND  NOTICE, 

SER,VICE.  AND  RETURN. 

§95  (Conn.)  A  writ  directing  the  officer  to 
leave  a  copy  with  the  probate  judge,  but  con- 
taining no  direction  to  serve  a  copy  of  the  writ 
and  complaint  upon  the  garnishee,  a  foreign 
executor,  is  insufficient  under  Gen.  St  1902, 
i  880,  although  section  574  provides  that  service 
npon  the  probate  judge  is  equivalent  to  the 
service  moa  the  garnishee. — Dillon  v.  Fahey, 
92  A.  412:  ' 

VX,  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

{131  (Pa.)  Where  exempt  death  benefits  are 
garnished  in  the  bands  of  a  henfidal  assoda- 
uon,  the  association  should  contest  the  creditor's 
claim  to  the  fund.— Ogle  v.  Barron,  92  A.  1071. 

1 143  (Vt)  In  making  a  disdosure  the  law  re- 
qtures  a  trustee  to  diadose  all  the  material 
nets  affecting  his  liability,  and  the  legal  and 
equitable  rights  of  other  claimants  to  the  funds 
in  his  hands.— Baldwin  v.  Percival,  02  A.  101. 

f  148  (Vt.)  Under  P.  B.  1685,  1687,  1091- 
1094,  it  is  the  disclosure  filed  by  the  trus- 
tee and  not  that  taken  by  the  commissioner 
that  determines  the  rights  of  the  parties  with- 
in section  1658,  authorizing  the  attachment  of 
any  goods  in  the  trustee's  bands  before  dis* 
doBure.— Baldwin  v.  Percival.  92  A.  101. 

i  155  CVt)  Under  P.  S.  1683,  1G84,  providing 
that  if  a  trustee  does  not  appear  and  answer, 
he  shall  be  chargeable  for  Hie  damages  and 
Posts  recovered  against  the  prindpal  defend- 
ant if  be  appears,  but  makes  no  disdosure 
or  dedaration,  he  Is  chnrgcable  to  the  same  ex- 
tent—Baldwin T.  Perdval,  92  A.  101. 

Vm.  CLAIMS  RT  THIRD  PERSONS. 

{218  (Vt)  Where  the  claimant  of  a  fand 
sought  to  protect  it  from  trustee  process  by 
virtue  of  an  assignment,  the  burden  was  on 
him  to  show,  not  only  the  assi^ment  but  that 
the  required  notice  bad  been  given  to  the  trus- 
tee by  him,  or  by  his  procnrtment— Wolcott 

V.  Mongeon,  92  A.  467, 
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-GIFTS. 

See  Gbaiides;  Hosband  and  Wife,  S  40%: 
MoTtgasea,  S  277 :  Munidpal  C<wpmatioiuL  I 
221;  Willi,  H  630,  634.  m. 

I.  INTEB  VIVOS. 

$30  (N.J.Ch.)  An  act  of  intestate  in  caaBing 
ber  deposit  account  to  be  changed  by  adding 
the  name  of  her  sister  on  tbe  passbook,  in  or- 
der that  the  fund  should  go  to  her  sister  at  her 
death,  without  any  donative  intention,  held  not 
a  gift  inter  Tivos.— McUullougb  t.  Forrest,  82 
A.  696. 

H.  OAVSA  MORTIS. 

(66  (N.J.Sup.)  A  valid  gift  causa  mortis 
cannot  be  made  of  a  saving  oank  deposit  pay- 
able only  on  presentation  of  the  deposit  book, 
without  actual  delivery  of  the  book. — Ffeifer  t. 
Badenfaop.  82  A.  278. 

GRAND  JURY. 

See  IndlctmeDt  and  Information. 

GRANTS. 

See  Public  Lands;  Watera  and  Water  Courfr 
es,  IS  154,  156. 

GUARDIAN  AND  WARD. 

See  Certiorari,  ||  38,  42;  Uanry,  |  6a 

HARMLESS  ERROR. 


See  Appeal  and  Error, 
Law.  H  U62-1172. 


1029-1070;  Criminal 


HEALTH. 

See  Municipal  Corporations,  J  605;  Mntsance, 
i  69;  Waters  and  Water  Courses,  {  207. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  |i  410,  420;  Evidencek  H 
314,  318. 

HEIRS. 

See  WiUa,  If  S24,  697. 

HIGHWAYS. 

See  Eminent  Domain,  |  188;  Telegraphs  and 

Telephones,  S  10. 

X.  EBTABUSHBfENT,  AI.TEBATIOH, 
AND  DISCONTINUANCE. 
(B)  BatabliMhinent  by  Stntute   or  8tmtm> 
torr  Prooeedinsa. 

f  62  (N.H.)  Under  Laws  1913,  c.  84,  where  a 
*  state  road  has  been  located  and  Improved  under 
Laws  1905,  c  35,  gS  15,  16  (Laws  1909,  c.  155, 
I  6[4]),  the  Governor  and  Council  have  no*  au- 
thority to  relocate  a  portion  thereof  at  the  ex- 
pense of  the  town  In  which  snch  portion  Is  lo- 
cated agaiuBt  the  protest  of  the  town.— In  re 
Opinion  of  Justices,  92  A.  650. 

in.  OON8TBUOTION.  IMPROVEMENT, 
AMD  BEPAIB. 

f  115  (Me.)  Damages  which  may  remit  from 
the  lawful  and  proper  acts  of  a  town  in  con- 
structing a  road  are  not  recoverable  at  law. — 
Peakes  r.  Piscataquis  County  Com'rs,  92  A. 
176. 

Sev.  St.  a  21,  I  26,  held  not  available  to  a 
landowner  to  recover  the  depredation  of  the 
value  of  his  land  not  taken  for  the  construc- 
tion of  a  highway  by  the  necessary  turning 
upon  it  of  water  cwected  along  highway  ditch- 
es.—Id. 

REOmbATIOH  AND  ITBE  FOB 
TBAVEL. 
(A)  Obatmctloiis  and  BnoroMliiiiciitB. 

i  159  (N.J.)  Where  complainant  seeks  to  en< 
Join  the  obstruction  (tf  an  alleged  public  high- 


way, and  defendant  claims  that  he  is  the  owner 
of  the  land,  the  bill  wUl  be  retained  until  com- 

filaiuant's  rights  are  determined  at  law. — Swin- 
ey  V.  Hall,  92  A.  686. 

(B)  Use  of  Hlarh-war  «d  Law  of  Ui* 
Road. 

S  180  (Me.)  Where  a  team  escaped  from  the 
owner's  land  and  ran  into  «  highway  and 
agaiast  plaintiff,  a  traveler,  the  owner  was  not 

absolutely  liable  on  the  theory  that  the  team 
was  unlawfully  in  the  highway,  but  only  od 
proof  of  negligeuce.— BrigKB  t.  I^ike  Auburn 
Crystal  Ice  Co.,  02  A.  185. 

8  184  (Md.)  In  an  action  for  negligence  in 
running  into  plaintiff  with  an  automobile  on  a 
highway,  evidence  held  to  warrant  submittiDg 
defendant's  negligence  and  plaintifrs  contribn* 
tory  negligence  to  the  Jury^-^iogini  t.  Steynen, 
92  A.  806. 

1 184  (N.H.)  The  disobedience  by  a  diiTer 
of  an  automobile  of  the  law  of  the  road  held 
not  alone  proof  of  actionable  negligence^ 
Taylor  v.  Thomas,  02  A.  740. 

§  184  (Pa.)  Instructioas  in  an  action  for  in- 
juries from  a  collision  between  a  trolleT  car  on 
which  plaintiff  was  riding,  and  defendant's 
van  held  to  sufficiently  cover  the  Qoestion  of 
proximate  cause  as  presented  by  the  evidence. 
— Mastel  V.  Walker,  92  A.  63. 

Under  conSictine  evidence  in  an  action  for 
injuries  from  a  coUiidon  between  a  trolley  car 
and  defendant's  van,  instructions  held  not  error. 
-Id, 

(O)  iBjvFles  from  Defcets  or  Obstrac- 
tloas. 

1 187  (Conn.)  It  is  the  general  policy  of  the 
state  to  require  municipalities  to  keep  highways 
in  repair  under  penalty  of  liability  topersons 
injured  by  defects  therein^— Smith  t.  Tvwn  of 
M^lford,  92  A.  675. 

I  193  (Conn.)  Where  defect  in  highway  has 
continued  so  long  as  to  become  notorious,  pre- 
sumption of  notice  to  agents  of  the  town  is  jos- 

tifled.— Smith  v.  Town  of  Milfi»d,  02  A.  QTK 

i  194  (Conn.)  Under  Gen.  St.  1902,  S  2020,  as 
amended  by  Acts  1909,  c.  168,  and  section  2013, 
town  held  liable  for  failure  to  build  railixig 
where  excavation  outside  the  limits  of  the  hieh- 
way  was  within  a  few  feet  of  a  footpath.-— 
Smith  T.  Town  of  Milford,  92  A.  675. 

1210  (Conn.)  In  action  for  Injuries  caused  by 
falling  into  excavation  near  highway,  evidence 
as  to  absence  of  prior  accidents  held  properly 
excluded.— Smith  v.  Town  of  Milford,  92  A. 
675. 

S213  (Conn.)  That  person  Injured  by  falling 
into  excavation  near  footpath  knew  of  the  exca- 
vation and  of  the  lack  of  a  railing,  and  might 
have  taken  a  different  path,  held  not  conclusive 
that  she  was  negligent— Smith  t.  Town  of  Mil- 
ford, 92  A.  675. 

8  213  (N.H.)  Approaching  unrailed  culvert  at 
a  slow  Ixot  vnth  reins  held  loosely  in  one  band 
held  not  negligence  as  a  matter  of  law.— Blood 
T.  Town  of  New  Boston,  82  A.  951. 

HOLIDAYS. 

See  Sunday. 

HOMESTEAD. 

See  Husband  and  Wife,  f  8S. 

L  RATUBE,  ACQTTISmON,  AND 

EXTENT. 
(O)  Aoqalsltloa  and  ICstalillshBieat. 

{57  (Vt.)  Evidence  held  to  require  a  finding 
that  certain  real  property  purchased  during  a 
marriage  and  occupied  by  the  husband  aft«^r  sep- 
aration from  his  wife  constituted  a  homestead. 
— JohnscHL  v.  Chandler,  02  A.  26. 
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n.  TRAMSFEH  OB  IHOUMBBANOE. 

5118  (Vt.)  A  mortgage  of  a  homestead  Id 
ich  the  wife  did  not  join  was  void  ah  ioiUo 
under  Public  Statutes,  2553,  though  the  hus- 
band and  wife  were  iiviug  apart  at  the  time  it 
was  executed. — Johnson  v.  Chandler,  02  A.  2ti. 

{118  (Vt)  A  mortgage  on  a  homestead  held 
the  sole  mortgage  of  the  husband  and  void  for 
nonjoinder  of  the  wife.— First  Nat  Bonk  of 
Montpelier  t.  Sertoli,  92  A.  970. 

HOMICIDL 

See  Indictment  and  Xnfonnatioo,  t  159. 

I.  THE  HOMICIDE. 

S  5  (I>el.O.&  T.)  Where  lockjaw,  directly  cana- 
ing  decedent's  death,  resulted  from  knife  wounds 
inflicted  bj  accuse^  death  was  caused  by  the 
wounds.— State  t,  Harmon,  92  A.  853. 

m.  MAHBUk-VOBTEB. 

{33  (Pa.)  An  inatniction,  defining  "toIou- 
tary  manslaugbter"  and  "paaslon,"  as  used 
therein,  held  prox»er.— Commonwealth  t,  Oroson, 
92  A>  *  54> 

i  68  (N.J.Sap.)  An  innkeeper  who,  in  defiance 
of  8  Gomp.  St.  1010.  p.  2907,  S  83,  sold  intoxi- 
cants to  one  visibly  under  the  effect  of  liquor, 
is  not  criminally  responsible  for  his  death,  when 
he  fractured  his  olne  in  gating  into  his  wagon 
when  leavins  the  Inn.— State  t.  Beitxei  92  A. 
676. 

S  75  (N.J.Sup.)  Where  an  innkeeper  negli- 
gently allowed  a  guest,  to  whom  he  had  sold  In- 
toxicanta  after  he  was  visibly  intoxicated,  to 
leave  the  inn  and  to  attempt  to  get  into  his 
wagon  without  asristance.  the  innkeeper  i>  not 
guilty  of  manslaughter,  though  the  guest  receiv- 
ed fatal  injuries  in  getting  into  am  wagon. — 
State  v.  Batze,  02  A.  676. 

IV.  AMAITLT  WITH  niTElIT  TO  KHX. 

184  (Del.Qen.Se8s.)  In  a  prosecution  for  as- 
sault with  Intent  to  murder,  the  testimony  must 

Srove  an  intent  to  murder,  and  that,  If  death 
ad  resulted,  the  accused  would  be  guilty  of 
murder.— SUte  v.  Rothwell,  92  A.  869. 

Jt87  (DeLOen-Sess.)  To  convict  for  assault 
th  intent  to  murder,  the  state  must  prove  tliat 
tlie  assault  was  committed  maHdoiislr.— State 
T.  Botfawell.  92  A.  808. 

T.  BXOUtABfiE  OB  JUSTlfXABLB 
HOMIOIDB. 

1112  QSe.)  Accused,  cliallenging  defendant  to 
fight  and  by  handling  a  revolver  provolcing  de- 
cedent to  fight  could  not  rely  on  self-defense. — 
State  V.  Mulkerrin,  92  A.  785. 

S  116  (Del.O.A:T.)  The  jury,  in  determining 
whether  accused  acted  in  self-defense,  may  con- 
sider prior  threats  by  decedent  against  accused, 
and  known  to  bim  before  the  fiatal  difficulty. — 
State  V.  Harmon,  92  A.  853. 

Threats  by  decedent  held  not  to  Justif  j  accus- 
ed in  assaulting  decedent,  unless  lie  bad  rea- 
sonable cause  to  believe,  and  believed,  that  be 
was  in  imminent  danger  and  bad  no  reasonable 
means  of  avoiding  it — Id. 

8116  (Me.)  One  relying  on  self-defense  must 
show  that  he  had  reason  to  believe  that  he  was 
in  imminent  danger  of  great  physical  harm  or 
loss  of  life  at  the  hands  of  decedent— State  V. 
Mulkerrin,  92  A.  786. 

VH.  BVIDBHOB. 
(A)  PresuMvtlou  an*  BvrAea  of  Proof. 

151  (Pa.)  The  burden  was  on  defendant  in 


a  homicide  case  to  establish  insanity  as  a  de- 
fense.— Commonwealth  v.  Wheeler,  92  A.  718. 


<B)  AAmlaalblUtr  >>  GcMoral. 

!i  178  (N.H.)  Defendant  charged  with  mnrder 
ght  defend  by  showing  opportunity  in  oth- 
ers, and,  such  opportunity  appearing,  might 
offer  evidence  tending  to  prove  guilt  in  one 
having  such  opportumty,  inconsistent  with  his 
own  participation  in  the  crime. — State  t.  Wren, 
92  A.  170. 

£xcl''sioQ  of  evidence  that  one  summoned 

to  testify  attempted  to  commit  suidde,  as  being 
too  remote,  held  not  erroneous,  where  there 
was  no  evidence  to  explain  the  attempted  sui- 
cide or  to  connect  rach  witness  with  the  crime. 
-Id. 

1290  (Me.)  Bridenoe  hM  to  sustain  a  con- 
viction of  murder.— State  t,  Mulkerrin,  92  A. 
785. 

1253  (Pa.)  Evidence  hel4  to  sustain  a  con- 
viction of  murder  of  tbe  first  degree.— Common- 
wealth T.  Croson,  92  A.  754. 

{257  (Del.Gen.Sess.}  The  intend  to  murder 
must  be  proved  as  convincingly  as  any  other  es- 
sential element  of  the  offense  of  assault  with  in- 
tent to  murder.— State  v.  Bothwell,  92  A.  859. 

VIII,  TBIAI*. 
(O)  luBtractlons* 

§  286  (Fa.)  An  inslruction  that  an  intent  to 
cause  death  will  be  presumed  from  a  killing 
with  a  deadly  weapon,  if  there  be  time  enough 
to  form  conscious  purpose  to  kill,  held  not  er- 
roneous.— Commonwealth  t.  Boyd,  92  A,  705. 

8  307  (N.J.)  On  a  trial  for  murder  in  the  first 
degree,  requested  charges  that  defendant  could 
not  be  convicted  of  any  crime,  unless  he  bad  a 
specific  design  to  kill,  and  that,  to  convict  ac- 
cused of  murder,  a  premedlteted  design  to  teke 
life  is  essential,  are  erroneous. — State  v.  Ku- 
baszewski,  92  A.  387. 

{310  (Del.Cien.SeB8.)  In  a  prosecution  for  as- 
sault with  intent  to  murder,  it  is  not  necessary 
to  define  the  different  kinds  of  felonious  homi- 
cide, and  degrees  of  murder.—State  v.  Bothwell, 
92  A.  859. 

HUSBAND  AND  WIFE. 

See  Adultery;  Appeal  and  Error,  iS  104S, 
1078;  Descent  and  Distribution,  81  52,  63; 
Divorce ;  Dower;  Estoppel,  8  70 ;  Executors 
and  Administrators,  J§  202,  219,  221,  423; 
Homestead.  |S  6.  7,  118;  Infants,  <  10;  In- 
surance, 88  589,  783;  Judgment,  {  486;  Libel 
and  Slander,  8  107;  Lis  Pendens,  8  H;  Mar- 
riage; Negligence,  8  93;  Subrogation,  8  17; 
Trial,  8  62 ;  TrustsTjji  03^,  81 ;  Vendor  and 
Purchaser,)  229:  Wills,  If  63,  54,  322,  330, 
600,  727,  782;  Witnesses.  |8  68,  159,  236, 
269.  392. 

I.  MUTTTAX.  BIGHTS,  DUTIES,  AND 
T.TABIT.TTIES. 

8  9  (Vt)  A  husband  has  a  freehold  estate  Id 
the  real  property  of  his  wife  which  is  not  held 
to  her  sole  and  separate  use^P.  Ballantine  & 
Sons  V.  Fenn,  92  A.  3. 

8  19  (Me.)  A  husband  is  not  liable  for  the 
services  of  an  attorney,  who  at  tbe  request  of 
the  wife  consulted  with  merchants  as  to  tlieir 
furnishing  necessaries  to  tbe  wife  pending  di- 
vorce proceedings  by  the  husband.— Meaher  v. 
Mitdiell,  92  A.  492. 

XI.  KABBIAOE  SETTLEMENTS. 

8  32  (Md.)  Where  a  wife  separated  from  her 
husband  and  sued  for  divorce,  which  was  re- 
fused, it  does  not  follow  that  the  wife  was  so 
much  to  blame  that  an  antenuptial  agreement 
cannot  be  enforced  at  her  instance.- Schnepfe 
V.  Schnepfe,  92  A.  891, 

Where  husband  and  wife  made  an  antenuptial 
agreement  for  the  payment  of  $12,000  by  him 


9m  oases  In  Dso.  Dli.  ft  Am.  DIk  Key  No.  BwEas  ft  Indexes  see  same  topic  sad  section  (|>  NUHBBR 


Digitized  by 


Google 


Bvcbud  »mil  Wife 


92  ATLANTIC  BEPOBTEB 


1134 


to  her,  she  relingniahiag  all  righta  in  bis  estate, 
the  agreement  will  be  enfcffced  In  equl^,  al- 
thoDgh  the  wife  separated  from  him.— Id. 

1 35  (Md.)  In  the  absence  of  statnte,  a  court 
of  egoity,  and  not  a  coart  of  probate,  is  the 
proper  forum  for  the  determination  of  qnestions 
arising  under  antenuptial  agreements,  unless  in- 
Tolving  matters  properly  cognizable  bj  courts 
of  probate.--€ch]iepfie  t.  Scfmepfe,  92  A.  891. 

m.  OOWVETAWOES,  OOWTaAOTB.  AlCD 
OTHER  TBAKSAOTIOlTg  BETWEEK 
HUBBAJfS  ANI>  WIFE. 

i  43  (S.3.)  A  husband  i«  not  required  to  pay 
to  his  wife  interest  on  advances  by  her  to  him 

in  tbe  absence  of  a  special  agreement  to  tbat  ef- 
fecL— Riker  v.  Biker,  92  A.  586. 

i  48  (Md.)  Under  Code  1860,  art.  45,  S§  2,  8, 
11,  held,  that  a  married  woman,  acguirmg  prop- 
erty under  section  1,  might,  by  deed  in  which 
her  husband  joined,  convey  it  to  him  in  trust 
for  her  for  Hie,  with  power  of  disposition  and' 
devise.— Brandau  v.  McCurley,  92  A.  540. 

A  married  woman,  joined  by  her  husband,  can 
convey  her  estate  to  a  third  person  for  the  ex- 
press purpose  of  having  such  person  convey  to 
the  husband  and  wife,  or  to  the  wife  alon^  on 
terms  agreed  upon, — Id. 

S49</2  (Md.)  Evidence  held  to  show  a  gift  of 
money  in  a  bank  by  a  bosband  to  bis  wife. — 
Colmary  v.  Fanning,  92  A.  1045. 

{491/2  (Md.)  Evidence  held  to  sustain  a  find- 
ing that  shares  of  corporate  stock  sought  to  be 
reclaimed  by  a  husband  from  his  wife  belonged 
tu  her  as  a  gift  from  him. — Colmary  v.  Crown 
Cork  &  Seal  Co.  of  Baltimore  Cit^.  92  A.  1051. 

Causing  corporate  stock  to  be  issued  in  the 
name  of  a  wife  and  delivered  to  her  held  a 
gift^Id. 

Where  a  buBbaud  caused  corporate  stock  to 
be  issued  to  his  wife,  there  was  a  presumption 
tbat  it  was  a  gift  from  him.— Id. 

A  wife's  indorsement  in  blank  of  corporate 
stock  issued  to  her  held  not  to  defeat  a  subse- 
quent gift  thereof  to  her  by  the  husband. — Id. 

S  49%  (Md.)  Where  a  wife  claimed  money  In 
a  bank  as  a  gift  from  her  husband,  a  subsequent 
entry  In  her  bank  booh  making  it  subject  to  his 
order,  either,  or  the  survivor,  was  not  a  gift  by 
her  to  him.— Colmary  v.  Fanning,  92  A.  1045. 

nr.  DISABILITIES  AND  PBIVUXOES 
OF  COVEBTTTBE. 
(C)  ContFActs. 

§79  (Vt)  Under  P.  S.  3037,  capacity  of  a 
married  woman  to  contract  does  not  depend  on 
her  holding  separate  propertr^Barron  t.  Do* 
gan's  Estate,  92  A.  liZI, 

i  85  (Del.  Super.)  A  wife,  having  indorsed 
her  husband's  note  for  his  accomodation,  for 
no  benefit  accruing  to  her,  in  a  transaction  in 
which  he  did  not  act  as  her  authorized  agent, 
held  not  liable  thereon.— Sdimid  t.  Spicer,  92 
A.  991. 

j  85  (Vt)  Where  a  homestead  incumbered  by 
a  mortgage  executed  by  the  husband  alone,  was 
conveyed  by  "hosband  and  wife  to  a  third  per- 
son who  reconveyed  it  to  them  jointly,  a  note 
subsequently  executed  by  the  wire  to  the  mort- 

fagee  held  not  binding  on  her.— First  Nat 
tank  of  Montpelier  v.  BertoU,  92  A.  970. 
I  87  (Vt)  Wliether  a  married  woman  execut- 
ing a  note  and  renewal  notes  was  a  surety  of 
her  husband  must  be  determined  by  her  relation 
to  the  notes.— First  Nat  Bank  of  uontpeller  t7 
Sertoli,  92  A.  870. 

T.  WIFE'S  SEPABATE  ESTATE. 

(B)  Rlvktfl  and  Llabitltlea  of  HnabAud. 

{  135  (Md.)  Where  t>equests  or  conveyances 
are  made  to  a  married  woman  for  her  separate 
use  without  the  nominatioc  of  trustees,  the  hus- 
band in  eqaity  will  be  considered  as  a  tnutee 


for  her.  and  required  to  «anr  oat  iSx  intentkm 
of  the  donor.— Brandan  t.  McCnrley,  92  A.  610. 

(D)  CoBTer»Be«*  KBd  Ooatract*  to  Com- 

{  193  (Me.)  Bev.  St  c.  63,  i  1,  relating  to  a 
married  woman's  conveyance  of  realty  convey- 
ed to  her  by  her  husband,  without  his  joinder. 
held  applicaue  to  her  mortgage,  in  which  be  did 
not  jMn^-Gato  T.  Chriatian,  W  A.  489. 

TZ.  AOTIOirS. 

{20S  (N.J.)  Where  a  husband  has  recelTed 
hia  wife's  money,  chancery  will  oampd  him  to 
account  Aerefor,  tmlesa  be  shows  that  the  mon- 
ey was  a  gift  to  him,  or  that  be  disposed  of  it 
according  to  the  wife's  directiona.— lUker  t. 
Biker,  92  A.  686. 

i  232  (N.J.)  In  a  suit  by  a  wife  to  compel  an 
accounting  for  sums  advanced  to  her  husband 
which  she  claimed  to  have  loaned,  evidence  held 
not  to  sustain  the  husband's  contention  that 
tbe  money  was  given  him  to  be  invested  in  cor- 
porate stock  for  his  wife,  and  tbat  it  waa  so  in- 
vested.—Riker  V.  Biker,  92  A.  686. 

1 232  (Vt)  A  married  Woman  executing  a 
note,  and  after  the  husband's  death  paying  a 
part  and  giving  a  new  note,  held,  in  support  of 
the  defense  that  she  was  a  surety,  entitled  to 
show  the  circumstances.— First  Nat  Bank  of 
Montpelier  v.  BertoU,  92  A.  97a 

A  woman,  when  aaed  on  aoiote,  Md  entitled 
to  show  tliat  her  huriund  waa  indebted  to  the 
payee,  in  support  of  defense  that  she  w8«  his 
surety. — Id. 

A  woman,  when  sned  on  a  note,  could  explain 
why  she  proved  against  her  hnaband's  estate  a 

claim  growing  out  of  the  transaction,  in  sup- 
port of  the  defense  that  she  waa  his  surety.— Id. 

i235  (Vt.)  Where  a  woman  and  a  third  p«r- 
son  gave  a  note,  and  she  gave  a  renewal  note 
alone,  and  paid  a  part  after  her  husband's  death, 
and  gave  a  new  note  for  the  balance,  the  court 
must  determine  whether  she  was  his  surety. — 
First  Nat  Bank  of  Montpelier  t.  BertoU,  02 
A.  970. 

Vm.  SEPABATION  AlTD  8EPA&ATB 
BCAHTTENANOE. 

S  299  (R.I.)  The  allowance  granted  by  a  de- 
cree under  Qen.  St  1872,  c.  163,  §S  11,  12,  IS, 
for  "separate  maintenance,"  may,  for  conven- 
ience, be  referred  to  as  "alimony."— Albert  t. 
Hayward,  92  A.  626. 

Sums  accrued  and  unpaid  under  decree  for 
separate  maintenance,  granted  to  the  wife  un- 
der Gen.  St  1872,  c.  163,  H  12, 18,  cannot  be 
changed  in  proceedings  to  enforce  unpaid  in- 
stallmente  or  alimony  as  a  claim  i^inst  the 
husband's  estate. — Id. 

That  a  minor  child  left  in  the  mother's  care 
by  a  decree  granting  her  separate  maintenance 
was,  to  some  extent  supported  by  her  father 
and  became  of  age  several  years  before  his  death 
did  not  of  itself,  effect  a  reduction  in  the  week- 
ly amount  awarded  by  the  decrecL  which  the 
husband  for  many  years  prior  to  his  death  had 
failed  to  pay.— Id. 

That  the  wife  undertook  dressmaking  to  sup- 
port berself  and  child  held  not  to  releaae  the 
husband  from  liability  under  a  decree  for  sep- 
arate maintenance  pursuant  to  Gen,  St  1872, 
c.  153,  St  11,  12,  18.-Id. 

Z.  EMTIOIITG  AlTD  ALIENATINO. 

1 325  (Vt)  A  wife  at  common  law  bad  no 
action  for  alienation  of  her  husband's  affec- 
tions; such  right  bein^  conferred  on  her  tv 
modem  statutes  anthoruing  her  to  sue  alone 
and  to  hold  separate  property.— NIeberg  t.  Co- 
hen, 92  A.  214. 

A  single  act  of  sexual  intercourse,  by  a  man 
accustomed  to  marital  infidelitiea,  with  a  pros- 
titute, on  a  chance  occasion,  does  not  consti- 
tute th«  enti<Mment  aod  alienation  essential  to 
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a  recovery  by  the  wife  in  a  suit  for  alienatioii 
of  affections. — ^Id. 

Where  defendants  inan^rated  and  carried 
out  a  scheme  to  take  plaintiff's  husband  in  adul' 
tery  and  incarcerate  nim  in  prison  for  such  of- 
fense, defendants'  wrongful  act  being  against 
the  liaaband  only,  plaintiff  could  not  recover 
damans  against  them  for  loss  of  her  husband** 
affectloDS,  society,  and  support.— Id. 

§  327  (Vt.)  The  ordinary  ri^ht  of  action  of 
a  wife  for  alienation  of  affections  and  loss  of 
society  of  her  liusband  through  criminal  con- 
Tersation  Is  against  the  hosband's  paramour 
alone.— Nieberg  v.  Cohen,  92  A.  214. 

i  332  (Vt>  In  an  action  by  a  wife  for  aliena- 
tion of  affections,  evidence  of  mental  suffering 
was  admissible  to  show  damage,  without  a  spe- 
cial allegation  in  the  decIarauoiL~Viedeli(d:  v. 
Mone,  92  A.  16. 

{  334  (Vt)  In  estimating  the  damages  sustain- 
ed by  a  wife  by  the  alienation  of  her  husband's 
aSectdona,  the  jury  may  consider  the  effect  on 
plaintiff  of  the  existence  of  the  relations  be- 
tween defendant  and  lier  fausband  aa  they  ap- 

rred  to  her  at  the  time.— Frederick  v.  Horse, 
A.  16. 

ZI.  ORDtlKAL  OOirVEBSATIOir. 

{  341  (fife.)  To  support  an  action  for  crim- 
inal conversation,  there  must  have  been  a  mar- 
riage ceremony  performed  by  a  person  authoiv 
lied  Iv  law  to  solemniie  marriages.— Jowett  t. 
Wallace,  92  A.  821. 

{  348  (Me.)  In  an  action  for  criminal  conver- 
sation plaintiff  must  prove  a  legal  marriage, 
and  carnal  intercourse  between  his  wife  and 
defendant— Jowett  v.  Wallace,  92  A.  321. 

§349  (Me.)  The  jury  in  their  discretion,  may 
award  punitive  or  exemplary  damages.— Jowett 
V.  Wallace,  92  A.  321. 

In  an  action  for  criminal  conversation,  a  ver- 
dict for  ¥3,600  did  not  show  an  abuse  of  the 
jury's  discretion  aa  to  awarding  punitive  dam- 
ages.— Id. 

$350  (Vt.)  An  instruction  that  if  the  jury 
found  adolterons  disposition,  and  tbat  the  par- 
ties had  committed  adultery,  plaintiff  could  re- 
cover nnless  she  consented  held  proper. — Fred- 
erick V.  Morse,  92  A.  16. 

A  request  to  charge  that,  if  plaintiff,  with 
knowledge  of  ber  husband's  criminal  conversa- 
tion with  defendant,  continued  to  live  with 
him,  that  would  constitute  condonation  and 
operate  in  mitigation  of  damages  Md  pn^rly 
refued.— Id. 

HYPOTHETrCAL  QUESTIONS. 

See  Evidence,  g  S5S. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Witnesses,  §S  830-406. 

IMPRISONMENT. 

See  Falaa  Imprisonment 

IMPROVEMENTS. 

See  Mechanics'  Liens;  Municipal  Corporations, 

8 313-512;    Partition,  $  85:   Specific  Per- 
miance.  {  47;  Waters  and  Water  Courses, 
I  179. 

IMPUTED  NEGUGENCE. 

See  N^Ugence,  f  93. 

INCOME. 

See  Tnistii.  Vi  225.  270.  272. 


INCOMPETENT  PERSONS. 

Sea  &uaiM  Persona. 

INCUMBRANCES. 

See  y«ndw  and  Purchaser,  (  134. 

INDEMNITY. 

See  Mechanics'  Liens,  M  243.  817;  Principal 
and  Surety. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant.  {  818. 

INDICTMENT  AND  INFORMATION. 

See  Conspiracy,  {  43;  Embezzlement,  S  26; 
False  PretenBSB,  |  26;  Fish,  U  12,  16;  In- 
toxicating liqaora,  |  248;  label  and  Slan- 
der, I  isi;  Idcenaes,  i  42;  Proatitutini,  |  8. 

D.  FDTDIMO  AND  FIUNO  OF  HTDIOT- 
MENT  OB  PBESENTBCENT. 

I  IS  (R.I.)  There  can  be  but  a  single  prosecu- 
tl<ni  for  a  continuous  offense.— State  v.  Davis, 
92  A.  821. 

V.  BEQUISFTES  Aim  SUFFIOIENGT 
OF  AOOUSATION. 

f  60  (Md.)  An  indictment  mast  charge  the 
particular  offense  witb  rea8<Hiable  cleamess  uid 
allege  all  matters  material  to  ccmstitute  tbe  of- 
fense.—State  v.  Edwards.  92  A.  1037. 

184  (B.L)  Gen.  Laws  1909.  c.  346.  $  IS. 
held  to  apply  and  to  affect  the  form  of  an  in- 
dictment charging  a  defendant  as  an  accessory 
before  the  fact  to  an  embezzlement — State  v. 
Davis,  92  A.  821. 

That  the  proof  showed  a  series  of  acts  of  em- 
bezzlement occnrring  before  and  after  tbe  date 
laid  In  the  indictment  held  not  to  invalidate  in- 
dictment of  an  accessory  under  Gen.  Laws  IfKfd, 
c  850,  f  2,  in  the  general  form  permitted  by 
chapter  846,  {  la-Id. 

I  1 10  (Me.)  It  la  not  essential  to  employ  in 
an  indictment  the  words  of  tbe  statute  defining 
the  offense,  where  equivalent  words  are  used 
and  all  the  elements  of  the  crime  are  set  forth. 
—State  T.  CaTallnEEi,  92  A.  937. 

S  1 10  (Md.)  Indictments  for  statutory  offenses 
are  sufficient,  when  set  out  in  tbe  words  of  the 
statute,  and  when  accused  is  brought  within 
their  terms.— State  v.  Edwards,  92  A.  1037. 

fill  (Md.)  An  indictment,  under  (3ode  Pub. 
Gen.  Laws  1914,  art  27,  {(  398-403,  is  suf- 
ficient if  the  offense  is  described  in  the  words 
of  the  statute,  and  need  not  negative  a  possible 
exception,  not  found  in  the  statute,  but  aris- 
ing from  a  provision  of  the  federal  Constitu- 
tion.—State  V.  Jenkins.  92  A.  773. 

S  121  (R-I.)  Where  an  indictment  charging  a 
defendant  with  embezzlement  in  the  general 
form  permitted  by  Gen.  Laws  1909.  c.  346,  f 
18,  fails  to  inform  him  of  the  acts  intended  to 
be  proved,  bis  remedy  is  by  a  motion  for  a  Ull 
of  particulars.- State  v.  Davia,  92  A.  S21. 

VI.  JOIIOIER  OF  PARTIES.  OFFENSES. 
AND  OOtTNTS,  DtrPUCITT, 
AND  EIXOTION. 

I  (25  (Me.)  Under  Kev,  St  c.  130,  {{  1,  2, 
relating  to  libel,  an  indictment  charging  the  bom- 
posing  and  printing  of  a  libel  in  one  county  and 
the  pabllcauon  in  another  is  not  bad  for  duplici- 
ty.—SUte  V.  Berry,  92  A.  619. 

}  125  (Md.)  An  indictmmt  Is  bad,  which 
charges  tbe  commission  of  several  acts  for  only 
a  part  of  which  can  accused  lawfully  be  con- 
victed.—State  T.  King,  92  A.  1041. 
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Tm.  AMENDMENT. 

S  159  (Pa.)  Under  Act  o£  March  31,  1860  (P. 
h.  433)  {  11,  held  tbat  the  court  properly  per- 
mitted an  indictment  for  mnrder  to  be  amended 
by  transposing  the  pronouna  referring  to  defend- 
ant  and  deceased  so  that  they  would  be  correct 
M  to  gender. — CommonwealUi  t.  Boyd,  S2  A. 
70B. 

f  160  (Fa.)  Where  the  date  of  the  (rffense  is 
shown  at  the  trial,  a  miutatement  of  the  date 
in  the  indictment  is  a  mere  formal  "defect," 
within  Criminal  Procedure  Act  March  31,  1860, 
S  11.— Commonwealth  t.  Tassone,  92  A.  713. 

Under  Criminal  Procedure  Act  March  31, 
1860,  SS  11-13,  an  indictment  whidi  erzoneously 
alleges  the  date  of  the  offense  may  be  amended 
after  rerdict— Id. 

XX.  ISSUES,  FBOOF,  AND  VARIANCE. 

f  171  (Md.)  Allegations  of  an  indictment  may 
be  proved  according  to  th^  legal  effect— State 
V.  Edwards.  02  A.  1087. 

XL  WAITEB  OF  DEFECTS  AND  OB- 
JECTIONS, AND  AIDES  BT 
VERDICT. 

.f  196  (Vt.)  On  trial  for  perjury,  held  that 
failure  of  complaint  to  show  jurisdiction  in 
the  court  when  the  false  testimony  was  given 
conld  not  be  raised  by  a  motion  to  direct  a 
verdict— State  r.  Bosenberg,  92  A.  145. 

1 197  (Vt)  Exception  to  the  overruline  of  de- 
murrer to  the  information  is  aTailable,  not- 
withstanding defendani^s  pleading  over.— State 
T.  Perkins,  92  A.  1. 

INDIVISIBLE  CONTRACTS. 

See  Contracts.  |  171. 

INDORSEMENT. 

See  Bilb  and  Motes.  8S  266,  301. 

INFANTS. 

See  Adoption;  Carriers,  IS  282,  287;  Electric- 
ity. Sg  17,  19;  Negligence,  }!  82,  85,  122 ; 
Parent  and  Child;  Wills.  |  597. 

I.  disabujties  in  qenerai.. 

{  10  (Me.)  A  married  woman  who,  wbUe  un- 
der the  age  of  21  years  sold  and  conveyed  real 
estate,  cannot  resdnd  the  sale  on  reaching  her 
majority  under  Bev.  St.  c.  63,  {  1,  which  is  a 
condensation  of  earlier  statntes  relieving  her 
from  disability  of  Infancy.— Fields  t.  Mitchell, 
92  A.2e3, 

INFORMATION. 

See  Indictment  and  Informati<m. 

INHERITANCE  TAX. 

See  T^tion.  H  860,  876. 

INITIALS. 

See  FartieB,  »  66,  04,  05. 

INJUNCTION. 

See  Abatement  and  Revival,  I  53;  Appeal  and 
Error,  SS  874,  954 ;  Costa,  f  279 ;  Execution, 
i  172;  Highways,  S  159;  InBorance,  §  697; 
Mortgages.  §  838;  Partaership,  ||  99.  118, 
230;  Prohibition,  g  6;  Tazati^  {  608; 
Telegraphs  and  Telephones,  i  10;  Waters  and 
Water  Courses,  S  203. 

I.  NATURE  AND  GROUNDS  IN  OEN- 
EBAIn 

(A)  Iffatvre  and  Form  of  RemeAy* 

1 1  (N.H.)  Whether  an  injunction  shall  issue 
rests  in  the  discretion  of  the  coart — ^Town  of 
Bow  V.  Farrand,  82  A.  926. 


%5  (Del.Cb.)  A  mandatory  Injunction  wiQ 
be  awarded  to  enjoin  the  continuance  of  an  en- 
croachment by  a  building  on  the  land  of  ao 
adjoining  owner  and  uompel  a  removal  thereof. 
— Haitsch  v.  Duffy,  92  A.  249. 

Owner  of  lot,  on  which  wall  of  building  on 
adjoining  lot  encroached,  held  entitled  to  man- 
datory injunction  against  maintenance  of  win- 
dows in  such  wall,  and  to  compel  their  remoral 
to  prevent  the  acquisition  of  caaementa  of  light 
and  air^Id. 

(B)  Ov«aMda  of  RcHoC 

{  13  (B.I.)  Complainant  to  get  a  preliminary 
injunction  must  satisfy  the  court  of  a  substan- 
tial question  to  be  tried,  and  that  the  acts 
songbt  to  be  enjoined  are  not  only  InJnrionsL 
but  nnlawfal.— Rhodes  Brea.  Go.  t.  Hnsfclans* 
Protecttre  Union,  Local  No,  198,  A.  F.  of  M.  oC 
Providence,  92  A.  641. 

n.  BUBJSOTS  OF  FBOTEOnOH  Am 
KHIiIEF* 

(B)  Property,   ConveraBOM*  mmA  Im««aa» 
braMoea. 

S37  (Yt.)  Where  title  is  involved  In  a  suit 
in  equity,  the  court  may  issue  a  temporary  in- 
junction and  continue  it  while  the  complainant 
18  eBtabUsfain^  his  title  at  law  or  it  may  itself 
try  the  question  of  title  or  dismiss  the  bill  and 
leave  complainant  to  his  legal  remedy.— Averill 
T.  Vermont  Valley  R.  R.,  92  A.  220. 

}49  (Md.)  Where  defendant's  use  of  a  pri- 
vate road  over  lands  of  complainant  to  a  hi^h- 
way  amounted  to  an  appropriation  of  complain- 
ant's land  for  the  benefit  of  defendant's  adja- 
cent property,  it  was  no  defense  to  complain- 
ant's right  to  injunction  that  he  had  an  ade- 
^te  remedy  at  law.^DnvaU  t.  Bidon^  92  A. 

(D)  fTorporate    Fraaehiscat  MaBagtcmcat. 
and  Deallavs. 

S73  n?a.)  Under  the  allegation  of  the  bilL 
equity  had  jurisdiction  to  enjoin  the  holding  of 
a  corporate  election,  except  under  the  conrt'a 
supervision,:— Deal  Brie  Coal  ft  Coke  Co.,  92 
A.  701. 

(G)  Peraonal  Rlcbti  and  Datles. 

1 101  (RI.)  Enforcement  of  by-law  of  Mosl- 
cians'  Protective  Union  by  notice  that  members 
entering  complainant's  employ  would  be  subject 
to  discipline  and  penalty  held  not  such  an  "in- 
timidation" OS  would  justify  sn  injuncticai-— 
Rhodes  Bros.  Co.  v.  Musldsjis*  Protective  Un- 
ion, Local  Mo.  198,  A.  F.  of  M.  of  Providoice, 
92  A.  611. 

m.  ACTIONS  FOB  INJUNOXIONS. 

$116  (Vt.)  A  bill  to  enjoin  continuing  tres- 
pass on  land  held  to  state  facts  ^titling  con>- 
plainant  to  equitable  relief, — Averill  v.  Vermont 
Valley  B.  R.,  92  A.  220. 

{119  (Vt.)  In  a  snit  to  restrain  continued 
trespass  by  a  railroad  company  on  land  claim- 
ed by  complainant,  right  of  defendant  to  af- 
firmative relief  on  its  denial  of  complainant's 
alleged  title,  together  with  right  to  compel  com- 
plainant to  remove  certain  obstruction  on  the 
land,  held  a  proper  subject  for  a  crosa-bUL— - 
Averill  v.  Vermont  Valley  R.  R.,  92  A.  220. 

1 120  (Del.Ch.)  Questions  of  relative  conven- 
ience and  injury  do  not  arise  on  demurrer  to  a 
bill  for  a  mandatory  injunction,  cbailenging  the 
equity  of  the  bill  and  the  jnrlsdictlon  of  tha 
court— Haitsch  t.  Duffy.  92  A.  249. 

IT.  PBEI.IBCINART  AND  INTEBLOOU* 
TORT  INJUNCTIONS. 

<A)  Grouada  aad  ProceedluK*  to  Proeare. 

i  143  (N.H.)  A  plaintiff  seeking  an  injunc- 
tion to  restrain  defendant  from  interfering  with 
real  estate  is  not  entitled  to  an  ex  parte  hear- 
ing.—Parsons  T.  Boby,  92  A.  736. 
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INNKEEPERS. 

See  Homicicle.  «  68,  76. 

}  1 1  (N.J.Sup.)  Where  a  patron  of  a  zestan- 
rant,  havine  notices  poeted  that  it  was  **Not 
responsible  for  loss  of  coats,"  hung  up  his  over- 
coat without  calling  the  attention  of  defendants 
to  it  or  aaking  that  they  take  cham  of  it,  held 
that  defendant  was  not  liable  for  fta  loRiL-^il- 
son  T.  PennsylTaitla  B.  Co.,  S2  A.  69. 

INSANE  PERSONS. 

See  Criminal  Law.  1  474;  Homldde,  f  ISl; 
Witneaaes,  |  392. 

T.  PROPERTir  AlTD  OOKVETAITCES. 

169  (Del.Gh.)  Court  of  Chancery  may 
make  an  election  for  a  lunatic,  that  right  being 
vested  in  the  court,  and  not  in  the  committee, 
aince  it  is  a  judicial,  and  not  a  miiiisteriali  de- 
termination.—In  re  Beeves,  82  A.  246. 

While  the  Court  of  Chancery  Iiad  no  power 
Independent  of  statute  to  adjudicate  a  person 
to  be  a  lunatic,  it  did  have,  independent  of 
statute,  general  supervisory  powers  over  the 
conduct  of  the  committee  or  trustee,  as  part  of 
its  general  authority  over  tmsts,  trnstees,  and 
fiduciaries. — Id. 

The  rule  that  equity  will  not  enforce  an  an- 
executed  power,  or  cure  a  defective  execution 
of  a  power,  does  not  apply  to  a  property  right 
held  by  a  lunatic,  the  exercise  of  which  right  is 
to  the  benefit  of  bis  estate.— Id, 

(70  (Del.Ch.)  Under  the  statute  aathorizing 
the  trustee  of  an  insane  person,  appointed  by 
the  Court  of  Chancery,  to  do  whatever  is  nec- 
essary for  the  care,  preservation,  and  increase 
of  the  estate,  the  court  may  order  the  trustee 
of  a  lunatic  holding  an  estate  tail  to  sen  the 
estate  in  fee  simple,  thereby  docking  the  en- 
tail, where  such  a  course  is  to  the  advantage  of 
the  estate.— In  re  Reeves,  92  A.  246. 

The  BtatDte  authorizing  the  trustee  of  a  luna- 
tic, who  sells  land,  to  ccmvey  as  fall  a  title  as 
the  insane  person  bad  at  the  time  of  sale,  does 
not  prevent  the  court  from  exercising  for  the 
benefit  of  an  insane  tenant  in  tail  his  right  to 
enlai^  the  estate  by  conveying  it  in  fee.— Id. 

INSOLVENCY. 

See  Appeal  and  Brror,  |  161 ;  Assignments  for 
Benefit  of  Creditors:  Bankruptcy;  Corpora- 
tions, S8  637^S60,  604,  614;  Receivers. 

V.  BIGHTS.  KEMEDIES,  ANB  DIB- 
CSABGE  OF  IKSOIiVEKT. 

S  158  (Me.)  The  discharge  in  insolvency  of  a 
debtor  held  not  to  discharge  a  debt  reduced  to 
judgment  in  a  suit  b^n  before  the  insolvency 
pzoceedings.-nJordau  v.  McKenide,  92  A.  896. 

INSPECTION. 

See  Municipal  CorporationSi  |  858. 

INSTRUCTIONS. 

To  jary.  see  Criminal  Law.  U  772-829 ;  Trial, 
H  187-296. 

To  servants,  see  Master  and  Servant,  ({  162, 

INSURANCE 

See  Heceivers,  i  87;  Trusts,  H  30^^,  312. 

m.  IICSUHANCE  AGENTS  AND 
BROKERS. 
(A)  Asener  tor  laanrer. 

S  92  (Me.)  In  an  action  to  recover  Insurance 
premiums  advanced  by  plaintiff  for  the  benefit 
of  defendant,  plaintiff  has  the.  burden  of  prov> 
Ing  authority  to  procure  the  policy  for  the 
plaintiff.— I^rd  v.  Downs,  82  A.  327. 


In  an  action  to  recover  premiums  on  insur- 
ance policies  advanced  by  plaintiff  for  benetit 
of  defendant,  evidence  h^d  sufficient  to  sustain 
a  finding  t^t  plaintiff  was  authorised  by  de- 
fmdant  to  teke  out  the  policies.- Id. 

nr.  INSURABZJi  INTEBE8T. 

1 115  (Me.)  Where  land  was  conveyed  to 
plaintiff's  father,  because  plaintiff  was  a  minor 
and  could  not  execute  a  valid  mortgage  there- 
on, but  the  father  held  in  trust  for  plaintiff,  the 
latter  had  an  insurable  interest. — Cummings  v, 
Dirigo  Mut.  Fire  Ins.  Co.,  92  A.  298. 

S  115  (N.H.)  An  occupant  of  premises  has  an 
Insurable  Interest  therein,  and  where  no  ques- 
tions were  asked  as  to  his  title  when  insurance 
was  effected,  and  he  made  no  representations 
as  to  his  title  at  any  time,  it  is  immaterial 
whether  he  had  only  a  life  estate  in  the  prem-' 
ises.~Fadden  v.  Phcenii  Ins.  Co.,  92  A.  335. 

T.  THE  CONTBAOT  IN  OENEBAI.. 

(B)  Conatrnvtlan  und  OpermtloM. 

{  146  (Conn.)  A  condition  subsequent  defeat- 
ing a  fire  i>olicy  should  be  construed  most  ^vor- 
ably  to  the  insured.— Wiley  v.  London  ft  Lanca- 
shire Fire  Ins.  Co.,  92  A.  678. 

{  177  (Pa.)  A  life  insurance  policy  held  not 
a  contract  for  one  year  with  right  to  continue, 
but  a  contract  indivisible  and  continuous.— 
Titlow  V,  ReUance  Life  Ins.  Co.,  92  A.  747. 

VI.  PBEMIUMB.  DUXB.  AMD  AB8EBS- 
MSMTB. 

S  198  (Pa.)  The  insurer's  return  of  a  check 
for  a  past-due  preipium  on  a  continuous  con- 
tract of  insurance,  and  its  declaration  that  the 
policy  was  void,  held  not  to  preclude  the  in- 
sured from  recovering  such  previously  paid 
premiums.— Titlow  T.  Heliance  life  Ins.  Co., 
92  A.  747. 

IX.  AVOIDANCE  OF  POUOT  FOB  BflS- 
BEPBESENTATION.  FRAUD,  OB 
BREACH  OF  WABBANTT  OB 
CONDITION. 

(B)  Hattcra  Relating  to  Propertr  or  In- 
terest Insared. 

1282  (Me.)  Where  a  deed  was  actually  de- 
livered to  plaintiff,  but  to  obtain  a  mortgage 
thereon,  which  he  could  not  give  because  a  mi- 
nor, he  procured  a  new  deed  to  bis  fother,  plain- 
tiff's representation  to  defendant  insurance 
company  that  he  was  the  owner  was  true  in 
fact.— Cummings  v.  Dirigo  Mut.  Fire  Ins.  Co., 
92  A.  298. 

Where  land  was  conveyed  to  plaintiff's  fa- 
ther, t>ecau8e  plaintiff  was  a  minor  and  could 
not  execute  a  valid  mortgage  thereon,  but  the 
father  held  in  trust  for  plaintiff  a  statement  in 
an  application  for  insnrance  that  he  was  the 
owner  was  true.— Id. 

1 262  (N.H.)  Where  no  questions  were  asked 
insured  as  to  his  title  to  the  property  when  in- 
surance thereof  was  effected,  and  he  made  no 
representations  at  any  time,  insurer  could  not 
defeat  a  recovery  on  the  ground  of  material 
differences  between  the  property  as  represented 
by  insured  and  as  it  really  existed. — Fadden  v. 
Phcenix  Ins.  Co.,  92  A.  335. 

Z.  FOBFEITURE  OF  POUGT  FOB 
BBEACH  OF  FBOMX880BT  WAB- 
BANTY,  COVENANT,  OB  CONDI- 
TION SUBSEQUENT. 

<B)  Mmttvrm  RcIhIIiik  to  Propevtr  or  In- 
terest iHsared. 

^318  (Me.)  Under  a  policy  of  fire  insurance 
void  if  without  the  insurer's  assent  the  circum- 
stances affecting  the  risk  should  be  so  altered  as 
to  Increase  the  risk,  employment  of  mechanics 
in  alterations  h^d  not  to  forfeit  the  policy  an- 
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1m8  it  increased  the  risk.— GUman  T.  OommoD- 
vealth  Ins.  Co.  of  New  York,  92  A.  721. 

{326  (Me.)  The  uae  of  a  gasoline  engine  In 
an  insured  barn,  for  driving  threshing  machin- 
ery, does  not  forfeit  the  policy  under  a  clause 
ronibiting  the  keeping  or  using  of  combusti- 
le  fluids.— Bouchard  t.  Dirigo  Mut.  Fire  Ins. 
Co.,  92  A.  899. 

A  Gie  insurance  policy  will,  if  possible,  be 
construed  not  to  prohibit  the  cnstomary  uae  of 
a  gasoline  engine  to  drive  threshing  machinery. 
—Id. 

A  fire  insurance  policy  is  not  avoided  by  the 
UH  of  prohibited  articles  or  the  general  use 
and  operation  of  the  property  necessarily  inci- 
dent to  the  business  of  the  insured. — ^Id. 

8  328  (Conn.)  A  provision  avoiding  a  fire  pol- 
icy in  case  of  change  of  the  insured's  interest 
is  valid,  being  reasonable,  because  affecting  the 
moral  hazard.— Wiley  v.  London  ft  Lancashire 
J^lre  Ins.  Co.,  02  A.  67a 

Where  insured  conveyed  to  a  third  person, 
who  immediately  reconveyed,  insured  only  wish- 
ing to  apparently  divest  herself  of  title,  a  fire 

Sillcy,  tnoogh  providing  a  change  of  Insored's 
tetest  shouOd  avoid  it,  was  not  forfeited.— Id. 
Where  a  grantor  conveyed  land,  and  at  the 
same  time  took  a  reconveyance^  there  was  no 
change  in  the  title. — Id. 

That  insured,  as  against  a  purchaser  from  his 
ostensible  grantee  who  had  title  of  record,  would 
have  been  estopped  to  set  un  bis  title  hfid  not  to 
avoid  a  fire  policy  providing  that  it  should  be 
void  upon  any  change  of  interest  of  the  insured. 
—Id. 

Where  insured  conveyed  land,  taking  a  recon- 
veyance which  was  not  recorded,  insurer  conid 
not,  under  Gen.  St.  1902,  S  4036,  defeat  recovery 
on  fire  policy  providing  fOr  avoidance  on  aliena- 
tion, ou  the  ground  that,  until  record  of  the 
reconveyance,  Insured  had  no  title.— Id. 

That  insured's  conveyance  and  reconveyance 
of  the  property  was  a  fraudulent  act  under  Gen. 
St.  1902,  S  1099,  and  an  act  of  bankruptcy 
under  Bankruptcy  Act,  S  3a  (1),  Aeld  not  to 
avoid  a  fire  policy.— Id. 

§  333  (Me.)  The  use  of  a  gasoline  en^ne  In  an 
Insured  bam,  to  drive  a  threshing  machine,  does 
not  avoid  the  policy  under  the  clause,  prohibit- 
ing an  alteration  of  the  situation,  so  as  to  in- 
crease the  risk.— Bouchard  v.  Dirvo  Mut.  Fire 
Ins.  Co.,  92  A.  899. 

(Bl>  lfOBp»7m»»t  ol  pvemlnme  or  Awms- 

1349  (Pa.)  The  consequence  of  a  default  in 
payment  of  one  annual  payment  under  a  con- 
tinuous contract  of  Insurance  is  determined 
by  common-law  principles,  where  the  contract 
does  not  otherwise  provide.— l^tlow  t.  Reliance 
Life  Ins.  Go.,  92  A.  747. 

Xm.  SZTBHT  OF  AHD  XJABIX- 

iTT  OF  nrauBEB. 

(B)  Ininranee  of  Propertr  mnd  Titles. 

§  500  (N.H.)  Where  structures,  when  insured, 
were  no  far  completed  that  the  partitions  were 
set,  floors  laid,  roofs  completed,  and  outside 
walls  practically  finished,  they  were  "buildings" 
within  Pub.  St  1901,  c.  170,  |  6,  providing  for 
the  Issuance  of  valued  policies  on  buildings.- 
Tomuschat  v.  North  British  &  Mercantile  Ins. 
Co.,  92  A.  329. 

1500  (N.H.)  Under  Laws  1885.  c  93,  §  2, 
aubatantielly  re-enacted  in  Pub.  St  1901,  c 
170.  fi  S,  the  only  defense  open  to  an  insurer  of 
buildiDgs  totally  destroyed  is  the  fraud  of  in- 
sured ui  obtaining  overinsurance,  and  where 
insurance  was  effected  without  fraud,  the  dam- 
ages for  total  loss  are  liquidated  at  uie  face  of 
the  policy.— Fadden  v.  Phoenix  Ins,  Co.,  92  A. 
336. 

ZIV.  irOTIGE  AND  PROOF  OF  LOSS. 

{553  (N.H.)  Under  a  provision  that  a  policy 
should  be  void  upon  any  attempt  to  deirao^ 


held,  that  it  was  not  essential  fbKt  the  fraud  be 
consununated,  and  that  a  false  overvaluation 
in  the  statement  of  loss  avoided  the  policy. — 
Follett  T.  Standard  Fire  Ins.  Co.,  92  A.  95bL 

Under  pto\nl<m  for  forfeiture  for  att«npt  to 
defraad  usurer,  held,  that  mere  negligence  in 
ascertaining  truth  of  valuation  in  claim  of  loss 
was  insufficient  but  that  Insured's  dishonest 
state  of  mind  must  be  shown,  which  rule  was 
not  changed  by  Pub.  St  1001,  c.  170.  I  2.— Id. 

Knowingly  ^ving  false  testimony  at  the  trial 
of  an  action  on  a  fire  policy  is  an  attempt  to  de- 
fraud, within  a  provision  of  the  policy  that 
such  an  attempt,  before  or  after  loss,  should 
defeat  the  policy.— Id. 

Under  a  policy  providing  for  forfeiture  upon 
insured's  attempt  to  defraud,  held,  that  an  over* 
valuation  in  the  statement  of  loss  was  a  mate- 
rial statement  of  fact,  although  the  requiranent 
of  a  sworn  proof  of  loss  was  invalid.— Id. 

1 555  (N.H.)  Pub.  St  1901,  c  170.  f  6,  re- 
quiring notice  of  loss  by  insured,  held  for  the 
insurers'  benefit  and  may  be  waived  or  they 
may  estop  themsdves  to  object  to  the  failure 
to  comply.— Flynn  v.  Orient  Ins.  Co.,  92  A. 
787. 

i  558  (N.H.)  Where  plaintilb  serred  a  writ- 
ten notice  of  Iobsl  and  the  agents  so  acted  as 

to  induce  plaintiffs  to  beUeve  that  the  question 
of  damages  was  the  only  matter  in  issue,  they 
were  estopped  thereafta  to  deny  liability  be- 
cause the  notice  did  not  comply  xriOi  Pub.  St. 
1901,  c  170,  1  6.— Tomuschat  North  British 
&  Mercantile  Ins.  Ca,  92  A.  329. 

1560  (Pa.)  Where  defective  proofs  of  loss 
are  delivered  to  the  insurer,  within  the  time 
stipulated,  in  good  faith  as  a  compliance  with 
the  policy,  and  the  insurer  fails  to  give  imme- 
diate notice  of  its  objections,  pointing  out  the 
defects,  it  waives  them. — Wakely  v.  Sun  Ins. 
Office  of  London,  Eng.,  92  A.  136. 

Zn.  BIOHT  TO  PROCEEDS. 

tS8l  (Me.)  Under  mortage  provision  of 
fire  insurance  policy  in  the  form  prescribed 
by  Rev.  St  c.  49,  |  4,  held,  that  mortgagee's 
right  to  recover  for  loss  was  not  affected  by  the 
mortgagor's  request  to  caned  acted  upon  by 
the  insurer  winoat  his  Imowledge  or  consent 
—Oilman  v.  Commonwealth  Ins.  Co.  of  Kew 
York,  92  A.  721. 

S  589  (Md.)  A  policy  naming  insured's  wife 
as  his  beneficiary,  within  Code  Pub.  Civ.  Laws, 
art.  45,  §S  8,  9,  or  the  by>laws  of  the  company, 
may  make  different  provisions  for  the  disposi- 
tion of  the  proceeds  m  case  of  the  wife's  dea^ 
before  the  husband  than  those  contained  in  sec- 
tion 10,  in  which  case  section  10  would  not  ap- 
ply.-Fr^tt  T.  Hill,  92  A.  648. 

XVm.  AOTZONB  ON  POLICIES. 

S6i9  (N.H.)  Pub.  St  1901,  c.  170,  |f  10,  11, 
requiring  suit  to  be  brought  on  policy  within 
six  months  after  adjustment,  applies  only 
where  more  than  the  adjustment  is  demanded, 
and  not  to  cases  where  no  adjustment  has  been 
made.— Flynn  v.  Orient  Ins.  Co.,  92  A.  737. 

S622  (N.H.)  Notice  of  loss  having  been 
waived,  an  action  on  the  polides  brought  with- 
in six  years  was  in  time ;  the  insurers  having 
failed  In  the  meantime  to  adjust  the  loss  un- 
der Fob.  St.  1901,  c.  170,  H  7,  11.— Flynn  t. 
Orient  Ins.  Co.,  92  A.  737. 

Under  Pub.  St  1901,  c.  170,  I  18,  a  policy 
provimon  limiting  the  time  within  which  suit 
may  be  brought  to  one  year  after  loss  is  void. 
—Id. 

S  640  (Pa.)  An  affidavit  of  defense,  alleging 
that  plaintiff  misrepresented  the  value  and  pro- 
cured excessive  insurance,  was  insafficient, 
where  It  steted  no  facts  disdosing  concealment 
and  misrepresentation  other  than  the  mere 
statement  that  the  building  was  not  of  the  in- 
sured value,  and  plaintiff  Imew  theriof. — ^Wake- 
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^^T.  San  Ini.  Office  of  London,  Eng.,  02  A. 

An  affidavit  of  defense,  alleging  merely  that 
the  proofs  of  Tosa  were  not  satisfactory,  was 
inramdent— Id. 

An  affidavit  of  defense,  alleging  merely  that  the 
insured  had  refused  to  produce  for  examination 
all  books  of  accounts  and  other  papers,  whereby 
the  policy  became  void,  was  inBufflcient,  where 
it  failed  to  allege  that  each  booliB  and  papers 
were  neceiBary  to  the  defense.— Id. 

In  an  action  to  recover  the  value  of  personal 
property  damaged  as  well  as  that  destroyed,  an 
affidavit  of  defense  alleging  that  the  personal 
property  destroyed  was  worth  less  than  the 
amount  claimed  was  insufficient.— Id. 

S  64S  (Gpnn.)  A  fire  insurer  has  the  burden 
of  proving  a  breach  of  a  condition  subseqaent, 
relied  on  to  defeat  recovery.— Wiley  v.  London 
&  Lancashire  Fire  Ins.  Oo.,  92  A.  678. 

S  646  (N.J.Sup.)  Where  certain  pictures  in- 
sured by  a  valued  policy  were  described  as  by 
celebrated  artists  and  schools,  the  burden  was 
on  plaintiff  to  show  that  the  description  was 
correct,  and  an  instruction  that  defendant  mast 
show  that  plaintiff  knowingly  furnished  a  false 
description  was  erroneous.— Petow  v.  North 
British  &  Mercantile  Ins.  Co.  of  London  and 
Gdinbnrgfa,  82  A.  272. 

1693  fConn.)  Where  a  fire  policy  provided 
for  avoidance  on  a  change  of  interest,  and  the 
insured  conveyed  the  property,  taking  a  recon- 
veyance, evidence  that  there  was  no  consider- 
ation for  the  original  conveyance  is  admissible. 
—Wiley  V.  London  ft  Lancashire  Fire  Ins.  Co., 
92  A.  678. 

S  665  (Me.)  In  an  action  on  a  health  policy, 
evidence  held  to  warrant  a  finding  that  the 
plaintiff's  disease  was  one  common  to  both 
sexes,  so  as  to  be  within  the  policy.— Russell  v. 
Fraternities  Health  ft  Accident  Asa'n,  92  A. 
820. 

1668  (Me.)  In  action  on  a  policy  of  insur- 
ance, held,  that  whether  alterations  on  the 
prenuses  beyond  the  time  allowed  by  a  mechan- 
ic's permit  so  changed  the  conditions  as  to  in- 
crease the  risk  was  for  the  Jury.— Oilman  v. 
Commonwealth  Ins.  Co.  of  New  York,  92  A. 
721. 

5668  (Me.)  Where  there  is  evidence  from 
ich  the  jury  might  infer  that  an  insurance 
company  had  waived  the  reguirementa  for  proof 
of  loss,  the  question  of  such  waiver  is  one  of 
fact.— Bouchaid  v.  Dirigo  Mut.  Fire  Ina.  OOk, 
92  A.  889. 

(670  (N.H.)  A  finding  based  on  evidence 
that  notice  of  loss  was  waived  held  of  the  same 
effect  on  the  case  as  though  notice  had  been 
given.— Flynn  v.  Orient  Ins.  Co.,  92  A.  ^7. 

xz.  inrnjAi.  benefit  nrair&AiroB. 

(A)  CovporatlOMa  ud  AmoeiMtloiiB. 

1687  (Pa.)  An  association  incorporated  in 
Massachusetts  as  a  "fraternal  union"  to  aid 
membMB,  their  dependents,  widows,  and  or- 
phans, held  a  "beneficial  association,  and  not 
an  Insurance  company. — Ogla  r.  Bairon,  92  A. 
1071. 

i  694  (Conn.)  Members  of  a  fraternal  associa- 
tion  who  withdraw  therefrom  lose  their  interest 
in  funds  accumulated  for  the  payment  of  sick, 
death,  and  funeral  benefits.— National  Circle, 
Daughters  of  Isabella,  v.  Hines,  92  A.  401. 

S  697  (Conn.)  Funds  for  the  payment  of  bene- 
fits and  general  expenses  accumulated  by  subor- 
dinate circle  under  the  couBtitotion  for  subordi- 
nate circles  of  a  fraternal  organization  held  to 
belong  to  the  Bobordinate  body.— National  Cir- 
cle, Daughters  of  Isabella,  v.  Bines,  92  A.  401. 

Fonds  of  subordinate  circle  of  fraternal  aaso- 
dation  held  Impressed  with  a  trust,  and  a  vote 
to  withdraw  frmn  the  association  gave  the  treas- 
urer  no  anUiority  to  divert  the  funds  to  a  dif- 
ferent organisation^Id. 


Thon^  subordinate  circle  of  fraternal  associa- 
tion was  a  proper  party  to  enforce  trufit  in  Its 
funds  for  the  payment  of  benefits,  heid  that  the 
association  could  sue  to  prevent  a  diversion  by 
the  treasurer  of  a  local  circle  under  an  iUegu 
vote  to  withdraw  from  the  association. — Id. 

Allegation  that  under  charter  and  constitution 
it  was  fraternal  association's  duty  to  protect 
rights  of  members  in  funds  of  subordinate  circle 
held  not  a  mere  allegation  of  duty,  but  a  sum- 
marization of  a  part  of  the  provisions  of  the 
charter. — Id. 

Fraternal  association  held  under  the  daty  of 
preventing  a  diversion  .of  the  funds  of  a  subordi- 
nate circle,  even  though  its  charter  did  not  ex- 
pressly confer  this  power  upon  it.— Id. 

Fraternal  association  held  entitled  as  creditor, 
if  not  otherwise,  to  sue  to  rutrain  treasurer  of 
local  circle  from  diverting  the  funds  of  the  cir- 
cle and  for  an  accounting,  thonsfa  it  did  not  ask 
a  money  judgment. — Id. 

1698  (Conn.)  Equity  will  enforce  tiie  trast 
with  which  funds  of  a  fraternal  association,  ac- 
cumulated for  the  payment  of  benefits,  is  im- 
pressed, and  prevent  a  diversion  of  such  funds 
to  purposes  other  than  those  specified  in  the  as- 
sociation's charter  and  laws.— National  Circle, 
Daughters  of  Isabella,  v.  Hines,  92  A.  401. 

(B)  B«neael«rlea  mmA  Beneflts. 

S  783  (Pa.)  Where  insured  chaiu^ed  the  ben- 
eficiary in  consideration  of  the  new  beneficiary's 
promise  to  marry  him,  and  the  marriage  took 
place,  she  acquired  a  rieht  to  the  benefit  of 
the  certificate,  which  could  not  be  taken  away 
without  her  consent.— Supreme  Lodge,  Knights 
ft  Ladies  of  Honor,  v.  Ulanowsky,  w  A.  711. 

INTENT, 

See  Contracts,  {  147;  Deeds,  fil  66.  69;  Bvi< 
dence,  S  461;  Homicide.  S|  ^7,  286;  Stat- 
utes, S§  181,  207,  241 ;  Trusts,  H  1.  85;  Wills, 
H  470,  487,  Bb6,  782.  • 

INTEREST. 

See  Executors  and  Adminlatrators,  i  478 ;  Hus- 
band and  Wife,  S  48;  Insurance,  |  116; 
Mines  and  Minerals,  {  70;  Mortgages,  f  298; 
UsoiT. 

INTERPLEADER. 

See  Monldpal  Corporatiou.  f  878. 

INTERRUPTION. 

See  Easements,  |  7. 

INTERSTATE  COMMERCE 

See  Gommerea 

INTIMIDATION. 

See  Injunction.  |  101. 

INTOXICATING  LIQUORS. 

See  Criminal  Law.  H  419,  420,  950;  Homldde, 
H68.75;  Witnesses,  i  830. 

XV.  UOEHSEB  AUD  TAXES. 

8  46/2  (N.J.Sap.)  A  city  license  to  seU  in- 
toxicating liquors  in  qnantljMes  leas  than  one 
<]uart  is  void  under  Act  April  8,  1913  (P.  L.  p. 
674),  where  the  city's  population  is  not  more 
than  600  to  1  license,  unless  the  licensed  place 
be  one  of  those  excepted  by  the  act.— Gandmm 
T.  City  of  South  Amboy,  92  A.  271. 

{60  (N.J.SupJ  Under  the  supplement  of 
1913  (P.  L.  p.  D74)  to  3  Comp.  St  1910,  p.  2903. 
S  76,  uie  gaestion  whether,  in  localities  where  the 
statutory  conditions  are  met,  there  shall  be  any 
farther  places  licensed  is  in  the  discretion  of 
the  lioeoBing  body.— TUton  t.  Court  of  Common 
Pleas  of  Ocean  County,  92  A.  870. 
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(86  (N.H.)  Bond  of  licensee  to  sell  liquor 
held  properly  forfeited,  under  Laws  1908,  c. 
S6,  I  14,  where  licensee  permitted  nngnai^ed 

fier&-on   to   carry  on   the  business  under  the 
cense.— State  t.  Salvail,  92  A.  163. 
I  86  (N.H.^  A  liquor  licensee  broke  the  con- 
dition of  hia  bond  bj  permitting  one  not  a 
licensee  to  illegally  sell  liquor  upon  the  li- 
censed premises.— State  t.  Burke,  92  A.  164. 

{ 88  (N.U.)  Where  liquor  liceoae  was  for- 
feited, held,  that  it  was  no  defense  to  an  action 
on  the  bond  that  the  sureties  would  not  have 
signed  it,  but  for  a  false  statement  in  the  li- 
censee's  application  tor  the  licenM.— State 
V.  Salvail,  92  A.  168. 

8  88  (N.H.)  Where  liquor  licensee  broke  con- 
dition of  bond  by  violation  of  law,  held  that,  in 
an  action  on  the  bond,  it  was  immaterial 
whether  the  license  commiBsioners  erroneous- 
hr  forfeited  the  license  because  of  an  alleged 
false  statement  in  the  application. — State  v. 
Barke,  92  A.  104. 

lAquor  licensee's  bond,  conditioned  on  obe- 
dience to  the  law  to  the  satisfactioQ  of  the  li- 
cense commis&loaers.  held  not  to  prevent  ac- 
tioD  for  an  admitted  breach,  aMominc  that  it 
made  the  board  the  sole  judges  of  tiie  ezis^ 
ence  of  the  default— Id. 

Under  Laws  1903,  c  96.  |  14.  where  liq- 
uor license  was  canceled  for  false  statement 
in  application,  deceit  practiced  by  the  appli- 
cant on  his  surety,  who  did  not  know  ot  the 
falsity  of  such  statement,  held  nol  a  defense 
to  an  action  on  the  bond. — ^Id. 

1 106  (DelSuper.)  One  who  holds  any  license 
of  the  state  for  the  sale  of  Intoxicatins  liquors 
is  a  "licensee"  within  16  Del.  Laws,  c  334  (Rev. 
Code  1893,  p.  419)  |  12,  forfeiting  the  license 
on  oonviction  of  crime.— Dennis  t.  State,  92  A. 
S53. 

S  106  (N.  H.)  Lignor   license   held  properly 
canceled,  under  Laws  1903,  c.  95,  S  1%  where 
licensee  permitted  unqualified  person  to  car- 
ry on  the  buslDesa  onder  the  license.— State 
^IvaU,  92  A.  163. 

vra.  oBmnrAi.  pboseoutiomb. 

1 197  (I>el.Super.)  The  municipal  court  of 
'^ImingtOQ  has  jurisdiction,  under  16  Del. 
Laws.  c.  384  (Bev.  Code  1862,  amended  to  18^ 
p.  419),  i  12,  orer  liquor  offenses  Cfmunitted  by 
those  who  are  not  bcenseet. — Dennis  v.  State, 
92  A.  853. 

S233  (Vt.)  In  a  prosecution  for  the  illegal 
sale  of  intoxicants,  evidence  that  one  of  the 
persons  to  whom  accused  was  charged  with 
selling  liquor  was  seen  drinking  and  under  the 
Influence  <MC  InbKicants  at  the  house  of  ac- 
cused is  admisdble.— State  t.  Fierce,  92  A.  21& 

IS.  SEABOHES,  aBIZTOJBa,  AMD  FOB- 


S  248  (He.)  Complaint  by  deputy  sheriff  held 
sufficient  to  authorize  warrant  for  seizure  of 
liquors  which  the  deputy  had  seized  and  waB 
hoIdit»  until  he  could  obtain  a  warrant  under 
Rev.  St.  c.  29,  1  48,  notwithstanding  section  52 
relative  to  search  warrants. — State  v.  Schoppe, 
92  A.  867. 

S  249  (Me.)  A  warrant  for  the  search  of  a 
dwelling  bouse  for  intoxicating  liquors  held  to 
be  fatally  defective,  under  Rev.  St.  c  29,  S  52. 
— Faloon  v.  O'Connell,  92  A,  932. 

{2S0  (Me.)  On  a  libel  for  the  forfeiture  of 
Intoxicating  liquors,  evidence  held  insufficient 
to  overcome  the  positive  testimony  of  claimant, 
the  owner  of  a  boat  in  which  the  liquors  were 
being  transported,  that  th^  were  intended  for 
a  point  outside  the  state^State  t.  Intoxicating 
Liquors,  92  A.  326. 

{251  (Me.)  A  private  carrier  who  is  bailee 
for  hire  of  intoxicating  liquors  has  a  special  ti- 
tle thereto  which  entitles  him  to  the  possession 
of  the  liquors  afiainst  a  wrongful  seizure.— State 
T.  Intoxicating  Liquors,  92  A.  S28. 


i  257  (Me.)  Liquors  kept  In  violation  of  law 
are  none  the  less  liable  to  forfeiture  because 
possession  thereof  is  wrongfully  or  ill^nlly  ob- 
tained by  an  ofBeerw— State  t.  Schoppe,  92  A. 
867. 

Xn,  BIGHTS  OF  FBOPEBTT  AMU 
OOHTBAOTB. 

S327  (Yt)  Where  intoxicating  liquors  were 
sent  to  a  resident  of  the  state  by  a  dealer  out- 
side of  the  state,  on  receipt  of  orders  sent  from 
within  the  state  in  accordance  with  a  previous 
arrangement  made  outside  of  the  state,  the 
place  of  the  contract  was  outside  of  the  state, 
although  by  its  terms  a  mortgage  on  property 
in  the  state  was  taken  to  secure  the  indebted- 
ness for  the  goods  so  purchased.— P.  BalUnthM 
&  Sons  T.  Fenn,  92  A.  3. 

INTOXICATION. 

See  Criminal  Law,  1 457. 

ISSUE. 

See  Wills,  I  498. 

JOINDER. 

See  Pleading,  f  406. 

JUDGES. 

See  Justices  of  the  Peace;  WHls.  f  68. 

JUDGMENT. 

See  Appeal  and  Error,  H  909,  082,  1039;  Ar- 
bitration and  Award,  g  84;  Audita  Querela, 
$  3;  Criminal  Law,  i  970;  Divorce,  B.156- 
165,  326.  331;  Equity,  H  42T,  480 ;  Execu- 
tion; iDsolvency,  f  158;  Trusts,  i  161;  WlUs, 
i  686. 

n.  BT  GOMFESSIOK. 

188  f^i.)  Where  on  an  application  to  itpen 
a  confessea  Judgment  on  a  note,  there  was  suffi- 
cient testimony  to  sustain  a  finding  that  the 
note  was  signed  by  one  defendant  as  a  surety 
for  her  husband,  the  granting  of  the  applica- 
tion was  not  an  abuse  oi  discretion. — Stewart 
V.  Stewart,  92  A.  319. 

nr.  BT  DEFAUZ.T. 
CA)  Re««lsltea  and  Talldltr. 

{134  (Yt.)  One  charged  with  treapasB  by 
running  into  another  on  a  sidewalk  does  not 
by  default  admit  that  he  was  guilty  of  nudice.— 
In  re  Grout,  92  A.  616. 

VI.  ON  TRIAL  OF  ISBtTES. 

(A)  Rendition,   Form,  and  Re«nlBlte«  In 
General. 

1 199  (PaO  Where  plaintiff  in  ejectment 
showed  a  record  title  and  defendants  failed  to 
estabUsh  the  leaolting  trust  daimed,  held,  that 
judgment  was  properly  entered  for  plaintiff  non 
obstante  TerecQcto,T— Hare  T.  O'Brien,  92  A. 
1083. 

<C)  CoDforntltr  to  Frocess,  PleadlDSS, 
Froofs,  nnd  Verdict  or  Ftnainss. 

S  258  (Conn.)  Where  judgment  for  plaintiff  on 
demurrer  was  submitted  to  defendant's  counsel 
and  approved  by  them,  held  that  defendants 
waived  their  right  to  complain  that  it  was 
broader  than  the  issues  or  the  record  warranted. 
—National  Oircle,  Daughters  of  laabdla,  T. 
Hines,  82  A.  401. 

XX.  COIXATEBAZ.  ATTACK. 
(A)  Jndvmenta  Impeaebable  Oollaterallr* 

8470  (N.J,Prerog.)  A  judgment  In  favor  of 
trustees  against  a  beneficiary  cannot  be  collat- 
erally attaclied  on  appeal  fnxn  the  approval  of 
the  trustees*  report,  where  they  asked  to  have 
the  Judgment  silowed  as  a  pnvovtlonate  pay 
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ment  npon  the  smoont  doe  tte  beneflciair.— In 
re  Drflier*«  Estate.  92  A.  51. 

(B)  Grovada. 

f  486  (R.I.)  A  decree  awarding  separate  main- 
tenance to  the  wife  cannot  be  collBterally  attack- 
ed  in  proceedings  to  enforce  a  claim  against  the 
estate  of  the  husband  after  his  death  for  unpaid 
alimony,  except  for  want  of  lurladictiOD  of  the 
court  rendering  the  decree^— Gilbert  t.  Hayward, 
82  A.  625. 

XIU.  MERGEB  AND  BAB  OF  CAUSES 
OF  ACTION  AJID  DEFBNSES. 
(A)  4«tfBMCBtB  Op«ratire  mm  Bar. 

i  542  (N.HO  Legislative  hearings  are  not  jn- 
-dicial  proeeeaitigs,  and  conclusions  thereby 
reached  are  not  res  judicata.— State  v.  Maine 
Cent.  B.  B.,  82  A.  837. 

1564  (Pa.)  By  "definitive,"  in  speaking  of 
Judcmenta,  is  meant  something  opposed  to  in- 
te^cntory,  and  nothing  more.— Oliompson  v. 
Graham.  92  A.  11& 

8  580  (Pa.)  A  judgment  for  plaintiff  In  an  ac- 
tion for  a  balance  due  under  two  indivisible  ver- 
bal contracts  was  a  bar  to  a  subsequent  action 
for  t>r«uA  of  such  contracts,  though  defend- 
anf»  appeal  was  withdrawn  and  the  oontrov- 
«rBy  settled.— Thompson  v.  Graham,  92  A.  118. 

<B)  Cmuaea  of  Aetfon  uid  Defenses  Merg- 
ed, Barred,  or  Oonelad«d. 

g585  (Pa.)  Where  every  qaestion  involved 
in  ejectment  had  been  determined  against  plain- 
tiff, in  a  prior  suit  for  specific  performance, 
by  a  decree  not  appealed  from,  a  verdict  was 
properly  directed  for  defendant.— Shaffer  T.  Wil- 
more  Coal  Co.,  92  A.  701. 

I  590  (B.I.)  In  action  by  employfi  wrongfully 
discharged,  bill  of  particulars,  m  connection 
with  entries  by  consent  of  jndnnent  for  plain- 
tiff and  satisfaction  thereot  mI4  to  show  that 
the  judgment  included  only  salary  due  at  the 
date  of  the  writ,  and  did  not  bar  salary  there- 
after accruing.— Frost  v.  International  Bubber 
Gq^  82  A.  1022. 

Consent  judgment  in  employe's  action  for 
unpaid  salary  after  his  wrongful  discbarge  Held 
not  to  bar  recovery  of  a  part  of  his  moving  ex- 
penses which  the  employer  agreed  to  pay^Id. 

In  action  1^  employe  wrongfully  discharged, 
held,  that  cranmon  counts  would  not  supiwrt  re- 
covery of  future  wages,  or  of  moving  expetiBea 
which  employer  had  agreed  to  pay,  and  hence  a 
Bubseguent  action  was  not  barred^— Id. 

XIV.  ooNdiirsivEmiss  of  adjudi- 

GATIOM. 

(A)  JadirmeBta  Coaelnslve  la  General. 
S64I  (Yt)  The  action  of  tax  listers,  as  au- 
thorized by  P.  S.  561,  as  amended  by  Acts 
1810,  No.  49,  in  assessing  plaintiff  a  sum  above 
that  set  out  in  the  tax  list,  which  action  was 
affirmed  by  the  board  of  civil  authority  and 
the  commissioner  of  taxes,  cannot  be  attacked 
in  aasnmpsit  to  recover  taxes  paid  under  pro- 
test.—Braley  T.  City  of  Barre,  82  A.  23Q, 

(B)  PerKoaa  Conelnded. 

S  666  (N.H.)  Where  a  judgment  could  not  he 
used  as  an  adjudicntion  of  facts  involved  there- 
in, bindiog  upon  defendants'  testator,  defendants 
could  not  use  it  as  an  adjudication  of  particu- 
lar facts  against  plaintiff.--Oney  v.  Eastman,  92 
A.  840. 

S707  (Del.Ch.)  No  decree  for  specific  perfor- 
mance can  be  lOade  to  affect  the  rights  ot  the 
wife  of  a  vendor  who  was  not  a  par^  to  his 
contract,  and  is  not  a  party  to  titte  suit.— Long 
T.  Chandler,  82  A.  256. 

(O)  Hattem  Oonoladed. 

S7I3  (Pa.)  Where  a  cause  of  action  Is  so 
ated  to  the  cause  in  a  prior  litigation  that 


some  matter,  the  establishment  of  which  is  es- 
sential to  recovery  in  the  second,  was  deter- 
mined in  the  first,  the  decision  is  fres  judicata. 
—Shaffer  v.  Wilmore  Coal  Co.,  92  A.  701. 

{715  (N.J.Ch.)  Decree  dismissing  judgment 
creditor's  bill  against  chattel  mortgagee  in  pos- 
session for  an  accounting  heUt  not  to  bar  sub- 
sequent suit  based  upon  an  execution  levy,  ear- 
lier than  that  upon  which  the  former  suit  was 
based.— Schneider  v.  Schmidt,  82  A.  788. 

S7I9  (Me!)  Where  plaintiff  in  an  earlier  real 
action  established  her  title  to  a  well  from  which 
defendant  was  taking  water,  but  failed  to  re- 
cover damages  for  the  taking  of  the  water  and 
the  maintenance  of  pipes  to  the  well,  plaintiff 
cannot  in  a  subsequent  action  for  trespass  re- 
cover damages  for  the  taking  of  the  water  be- 
fore the  real  action.— Bollins  v.  Blackden,  82 
A.  621. 

XV.  XIEN. 

8  860  (N.J.Sup.)  Under  rule  128,  providing  for 
entry  of  judgment  final  nnnc  pro  tunc,  and  Prac- 
tice Act,  S  183,  held  proper  to  order  that  the 
plaintiff'^s  death,  after  judgment  nisi  and  pend- 
ing  a  rule  to  show  cause,  and  grant  of  adminis- 
tration, be  entered  upon  the  record,  whereupon 
execution  might  properly  issue  in  the  name  of 
the  administrator  without  revival  by  sdre  fii- 
cias.— Pushcart  T.  New  Torh  Shipbmldiag  Co., 
82  A.  81. 

XXI.  AOTIOKS  ON  JITDOMEim. 
(B)  ^relca  JTadsmeatM. 

I  930  (Pa.)  In  an  action  on  a  Virginia  judg- 
ment, it  was  no  defense  that  it  was  uncertain 
in  amount  because  of  an  e<iuit^  in  securities  in 
the  hands  of  the  receiver  in  Virginia  of  an  in- 
solvent corporation,  a  party  defendant  in  the 
bill  on  which  the  judgment  was  obtained:  any 
remedy  being  against  the  receiver.- Swecker  v. 
Reynolds.  92  A.  76. 

S  943  (N.J.)  In  an  assignee's  action  on  a  Judg- 
ment obtained  in  renewal  of  a  prior  foreign 
judgment  which  had  been  assigned,  an  exemplin- 
cation  under  seal  of  the  original  judgment  was 
admissible  to  explain  the  second  judgment  and 
show  the  chain  ot  title.— Estate  of  Edward  B. 
Murphy,  Inc.,  v.  Marrone,  82  A.  360. 

XXn.  PI.EAPIMQ  AKD  EVXDEITGE  OF 
JUDOmENT  AS  ESTOFFEIi  OB 
DEFENSE. 

9949  (N.J.CX)  A  plea  of  res  adjudicata  must 
show  that  the  same  point  at  issue  on  the  pres- 
ent bill  was  at  issue  on  the  former  bill,  and  that 
the  title  to  relief  is  the  same  in  the  second  bill 
as  in  the  first.— Schneider  v.  Schmidt,  92  A. 
789. 

§  956  (B.I.)  In  action  by  employ^  wrongfully 
discliarged  for  unpaid  salary,  parol  evidence 
held  admissible  to  show  extent  of  recoveir  in 
prior  action  brought  before  the  expiration  of  the 
term  of  the  employment.- Frost  t.  Intemationsl 
Bubber  Co.,  92  A.  1022. 

JUDICIAL  NOTICE. 

See  Bridence,  H  12-35. 

JUDICIAL  SALES. 

See  Bzecntimi,  ||  27%  275. 

JURISDICTION. 

See  Appearance ;  Courts ;  Criminal  Law,  1 101 ; 
Equity,  I  199;  Executors  and  Administrators, 
SS  328,  526 ;  Indictment  and  Information,  | 
196;  Injunction,  §  73;  Intoxicating  Liquors, 
i  187;  Taxation.  |  608. 

JURY. 

See  Appeal  and  Error  |  209;  New  Trial,  K 
27.  BB.  56;  Trial.  1 4lb. 
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H.  BIGHT  TO  TBIAI.  BT  JTTBT. 

f  17  (Vt.)  In  probate  appeals  there  is  no  con- 
Bbtutional  or  statutory  right  to  trial  by  jury, 
and  the  jury's  verdict  and  answers  on  issues  in 
any  such  proceeding  are  advisory  only. — lo 
re  Smith's  IVUl,  92  A.  223. 

S2e  <Vt.)  Contestants,  having  moved  the 
court  to  disregard  the  findings  of  the  jury  that 
testator  was  of  sound  mind  when  he  execut- 
ed the  will,  held  to  have  waived  anp  right  they 
bad  to  a  jury  trial  on  the  ground  that  the  will 
eontained  a  devise  of  real  property.— In  re 
Smith's  Will.  92  A.  223. 

9  33  (N.J.Sup.)  Under  Or.  Proc  Act,  8  75,  a 
struck  jury  may  be  ordered  in  a  criminal  case. 
-State  T.  Littman,  92  A.  680. 

XV.  SUMMONING.  ATTENDANOB,  DI8« 
CHARGE,  AND  COMPEN- 
SATION. 

S  58  ^.J.Sup.)  Panel  of  jarora,  drawn  before 
the  Fielder  Act  of  May  27,  1913,  was  approved, 
under  the  existing  statute,  held  legally  consti- 
tuted to  try  cases  for  the  then  pendins  term, 
held  after  the  act  became  effecuve.— State  v. 
Shupe,  92  A.  58. 

V.  OOMFETENCT  OF  JUBOBS.  OKAI- 
X-EMGES,  AND  OBJEOTIOHS. 

I S4  (Conn.)  Plaintiff,  im  a  salt  brought  be- 
fore the  enactment  of  Acts  1918,  c  146,  allow- 
ing parties  to  examine  jurors  in  civil  causes, 
held  entitled  to  such  examination.— ^Uewski  v. 
Waterhury  Mfg.  Co.,  92  A.  682. 

S  103  (Pa.)  Overruling  of  challenge  to  juror 
held  not  error,  where  he  stated  that  he  would 
be  able  to  render  such  a  verdict  as  would  be 
warranted  by  the  evidence,  unaffected  by  the 
opinion  held  by  him. — Commonwealth  v.  Cros- 
on,  92  A.  754. 

1 106  (Pa.)  Befnsal  to  permit  a  jaror,  examin- 
ed on  bis  voir  dire,  to  be  questioned  as  to  wheth- 
er he  had  any  conscientious  scruples  against  in- 
sanity  as  a  defense  in  a  murder  trial,  was  not 
error.— Commonwealth  v.  Zoltowskl,  92  A.  496. 

§  110  (N.J.Sup.)  Where  the  attorney  for  ac- 
cused appeared  when*  the  jury  was  selected  and 
struck  pursuant  to  Cr.  Proc.  Act,  |  76,  and 
without  objection  participated  in  striking  the 
Jury,  the  right  to  object  that  >  the  notice  of  the 
time  and  place  of  striking  required  by  3  Oomp. 
St.  1910,  p.  2974,  S  24,  was  not  given  was 
waived.— State  v.  Littman,  92  A.  580. 

1116  (N.J.Sup.)  Recital  by  prosecutor,  on  ap- 
plication to  postpone  the  trial,  of  the  history 

of  the  case,  though  in  the  presence  of  the  gen- 
eral panel  of  jurors,  held  not  BufBcient  ground 
for  sustaining  a  challenge  to  the  array. — State 
V.  Shupe,  92  A.  53. 

JUSTICES  OF  THE  PEACE. 

See  False  Imprisonment,  |  7 ;  Officers,  i  17. 

IV.  PBOOEDITBE  IN  OXVU.  OASES. 

$  85  (N.J.Sup.)  Action  for  statutory  penalty 
for  trespassing  on  land  after  notice  under  4 
Comp.  St.  1910,  p.  6653,  <  1,  held  an  action 
upon  contract  within  3  Oomp.  St.  1910,  p. 
2984,  S  13,  authorizing  warrante  ot  arrest  in 
actions  on  contract  in  Justice's  court— Smith 
V.  Hibler,  92  A.  864. 

JUSTIFIABLE  HOMICIDE 

See  Homicide,  H  112-116. 

LACHES. 

See  Corporations,  S  123 :  IHvorce,  1 11 ;  Equity, 

187;  Municipal  Corporations,  |  321;  Public 
ands,  §  153 ;  Schools  and  School  Districts,  { 
141 ;  Specific  Performance,  |  100^ 


LANDLORD  AND  TENANT. 

See  Agriculture,  f  11 ;  Appeal  and  Error,  ( 
308;  Evidence,  1  441;  Mines  and  Minerals, 
18  62-70;  Municipal  Corporations,  j  722; 
Sales,  55  5,  456;  Waters  and  Water  OoursM. 
i  158;  Wills,  I  634. 

I.  CBEATIOK  ANB  EXISTEHOE  OF 
THE  BEUkTION. 

f  I  (Conn.)  Under  the  statute  of  uses,  aatry 
on  leased  land  is  not  necessary  to  give  the  les- 
see an  estate  therein.— Maltbie  r.  Olds,  92  A. 
403. 

1 5  (Conn.)  An  inetroment  in  terms  a  laue 

executed  by  landowners  to  one  who  sold  fertil- 
izer to  them  on  credit  to  secure  the  purchase 
price  held  not  to  create  the  relation  of  landlord 
and  tenant— Maltbie  t.  Olds,  92  A.  408. 

f  17  (Me.)  A  lease  of  land  for  life  in  consid- 
eration of  support  of  lessor,  not  under  seal  and 
therefore  not  creating  an  estate  for  life,  may 
not  be  repudiated  by  the  lessor,  by  bringing  a 
real  action  for  possession,  where  the  lessee  has 
not'  breached  the  contract  on  her  part,  as  the 
lease,  which  was  not  required  to  be  under  seal 
(Kev.  St.  c.  75,  S  13 ;  Id.  c.  96,  8  10) ,  creates  an 
estoppel  against  the  lessor.— CaUtins  v.  Pierce, 
92  A.  529. 

H.  JLEASE8  AND  AOBEEMENT8  IN 
GENEBAI.. 
<B)  ConafraetlOB  and  Operation. 

8  48  (Pa.)  The  measure  of  damages  for  a  les- 
sor's breach  of  a  farm  lease  was  the  value  of 
the  privileges  granted  by  it  subject  to  Its  con- 
ditions and  all  probable  contingendes.-^3onie- 
lius  V.  LyUe,  ^  A.  7& 

m.  uumiOBirB  title  aud  be- 

VEBSIOK. 
(B)  Bstoppel  of  TcHwat. 

868  (N.J.)  Under  Landlord  and  Tenant  Act. 
8  26,  where  a  mortgagor  defaulta  and  his  tenant 
under  a  lease  executed  subsequent  to  the  mort- 
gage pays  the  rent  thereafter  to  the  mortgagee, 
the  mortgagor  cannot  recover  such  rent  from 
the  tenant.— Hinck  v.  Cobn,  92  A.  378. 

IV.  TERMS  FOB  TEARS. 

(O)  Ibctcnelona,  Hevewalik  mmA  Optloaa  to 
Fnreliase  or  Sell. 

6  83  (NJ^.Ch.)  Sale  of  rented  premises  by  lee- 
sor  at  the  end  of  the  original  term  heM  not  a 
violation  of  a  covenant  ^ving  the  lessee  an  op- 
tion to  renew.—Gapitol  Broom  Co.  t.  Oook,  93 
A.  794. 

8  86  (Me.)  Where  a  lease  gave  the  tenant  the 
option  to  renew  upon  the  same  terms  and  con- 
ditions, a  holding  over  by  the  tenant  without 
the  execution  of  a  new  lease  was  an  election  to 
continue  the  tenancy,  and  the  terms  thereof  are 
govemed  by  the  provisions  of  the  lease.- San- 
ders T.  Middleton,  92  A.  48a 

Vn.  PREMISES,  AKD  ENJOTlCEirT 
AMD  USE  THEREOF. 
(B)  PoBBCVslon,  BBjorntent*  and  Uae. 

8  132  (Del.SuperO  A  landlord  may  not.  with- 
out the  consent  of  the  tenant,  place  any  sign- 
board on  the  building  in  such  a  way  as  to  in- 
terfere with  the  quiet  use  of  the  property  by 
the  tenant^Beynolds  t.  Ola^  92  A.  8^. 

(B)  Xnjnrieii  from  Danaerows  or  Defectlvo 
Condition. 

8  f62  (Pa.)  The  tenant,  in  the  absence  of  an 
express  covenant  binding  the  landlord  to  make 
repairs,  cannot  recover  against  the  latter  for 
damages  from  a  failure  to  make  repairs. — Levine 
V.  McClenathan,  92  A.  317. 

In  the  absence  of  a  warranty  that  the  leased 
buildli^  Is  in  proper  condition,  a  landlord  is  not 
liable  to  a  tenant  for  damages  from  the  defec- 
tive oonatmctirai  of  the  building.— Id. 
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S  166  (Pa.)  Leadlord  htUd  not  liable  for  dam- 
agea  to  a  tenaot's  goods  from  leakage,  due  to 
defective  constructioD  of  the  baildiog,  where 
then  was  no  ezprem  coveiiant  of  warranty  or 
repair.— Leriae  t.  McOlenathan,  82  A.  817. 

§167  (N.J.Snp.)  Where  a  person  is  injured 
from  the  Bpringlng  of  a  defective  cellar  door, 
on  which  he  steps,  and  the  door  and  passage 
are  not  in  the  exclDsive  ase  ot  the  tenant,  but 
are  also  nsed  for  the  general  adminiatratiTe 
purposes  of  the  building,  the  landlord  is  liable 
where  he  fails  to  exercise  reasonable  care  to 
see  that  the  door  ia  reasonably  safe.— Kelly  v. 
liembeck  &  Beta  Eagle  Brewing  Co..  92  A.  282. 

"Vm.  BENT  AND  ADTAHCE8. 
fA)  RIvhtB  mad  Umbllttl«». 

I  188  (N.J.)  A  tenant's  covenant  to  pay  rent 
and  a  landlord's  covenant  to  keep  the  cellar  of 
the  leased  building  waterproof,  are  independent 
covenanta.— Stewart  t.  Ohilds  Co..  92  A.  392. 

A  landlord's  breach  of  hia  oovenant  to  keep 
waterproof  the  cellar  of  the  leased  building  ia 
no  defense  to  an  action  fur  nonpayment  of 
rent— Id. 

S  190  (N.J.)  A  landlord's  mere  breach  of  his 
covenant  to  keep  waterproof  the  cellar  of  the 
leased  building  did  not  constitute  an  "eTictton." 
—Stewart  t.  OhIldB  Co..  82  A.  892. 

UNDS. 

See  Puhlie  Lands. 

LARCENY. 

See  EmbezKlement;  False  Pretenaea;  Beceiving 
Stolen  GoodB. 

LAW  OF  THE  ROAD. 

See  Highways.  1 184. 

uws. 

See  Evidence,  i-80. 

LEASE 

See  Landlord  and  Tenant ;  Bfinea  and  Minerala, 
H  82-70;  Sales,  S|  6,  466. 

LEGACIES. 

See  WUla.  S  409. 

LEGISLATURE. 

See  Judgment,  I  S42. 

LETTERS, 

See  Evidence.  88  89,  110;  Witnesses,  f  892. 

LEWDNESS. 

See  Prostitntioii. 

LIBEL  AND  SLANDER. 

See  Corporationa,  J  513;  Criminal  Law,  f  970; 
Indictment  and  uiformatira,  f  126. 

X.  WOBD8  aud  aotsaotiohablb, 

AKD  MABIXiITT  THEREFOB. 

87  (Md.)  A  statement  that  the,  dentifrice 
manufactured  by  plaintiff  contained  grit  which 
would  injure  the  gums  and  enamel  does  not 
charge  the  defendant  with  the  violation  of  the 
federal  Pure  Food  and  Drug  Act  ao  as  to  be  ac- 
tionable per  ae^Hopkins  Chemical  Co.  t.  Bead 
Drug  &  Ohemical  Oo.  of  Baltimore  City,  82  A. 
478. 

8  9  (Md.)  Defamatory  words  concerning  one's 
profession,  trade,  or  business  are  actionable  per 
se,  but  words  in  disparagement  of  articlea  one 
mannfactureB  or  sells  are  not,  unless  they  also 


contain  an  imputation  upon  the  manufactuxer. 
— Hopkins  Chemical  Co.  v.  Read  Drug  A  Chemi- 
cal Oo.  of  Baltimore  City,  92  A.  478. 

A  statement  that  the  dentifrice  manufactured 
by  plaintiff  contained  grit  which  would  injure 
the  gums  and  enamel  does  not  impute  deceit  or 
malpractice  to  the  manufiuiturer,  and  is  not  ac- 
tionable per  se. — Id. 

8  12  ^a.)  In  an  action  against  a  physician 
for  libel  in  causing  plaintiff's  name  to  oe  print- 
ed on  a  confidential  list  prepared  by  the  medical 
association  of  which  defendant  was  a  member, 
and  containing  the  names  of  patients  who  were 
Blow  pay,  plaintiff  held  not  entitled  to  reoover, 
wiiere  there  was  no  proof  of  special  damages. — 
McDonald  t.  Lee,  92  A.  186. 

TL  FBIVHiBOED  GOMinnnoATioMa, 

AND  MAUOE  TSBKEIS, 

145  {N.J.Snp.)  A  letter,  written  by  <me  at^ 
tomey  to  another,  casting  serious  aspersioiu  on 
the  client  of  the  addressee  not  confined  to  mat* 
ters  in  litigation  in  which  the  attorneys  were 
then  engaged,  held  not  privileged. — Savage  t. 
Stover792  A.  284. 

845  (Pa.)  Plaintiff,  in  an  action  for  libel 
against  a. physician  for  publishing  his  name  in  a 
confidential  list,  for  the  local  medical  asHocia' 
tion,  of  patients  who  were  slow  pay,  held  not 
entitled  to  recover.  In  the  absence  of  any  show- 
ing of  malice.— McDonald  v.  Lee,  02  A.  1S5. 

8  51  (N.J.Sup.)  If  defendant  in  a  libel  action 
sustains  the  burden  of  showing  privilege,  the 
plaintiff  may  still  hold  him  liable  by  ahowmg  ex- 
press malice. — Savage  v.  Stover,  92  A.  284. 

^~  '  TV.  AOnOMS. 

(B)  Pnrtlea,  PrellmlnKVT  Pr«eeedlnK«, 
■nA  Plesdlnar. 

8  89  (Md.)  Where  the  alleged  defamatory 
words  are  not  actionable  per  Be,  there  can  be  no 
recovery,  unless  special  damage  is  alleged.— 
Hopkins  Chemical  Co.  v.  Bead  Drug  &  Chem- 
ical Co.  of  Baltimore  City,  92  A.  478. 

8 100  (N.J.Sup.)  Where  defendant,  having 
claims  against  a  corporation,  wrote  the  corpora- 
tinn's  attorney  an  alleged  libelous  tetter  contaln- 
iag  Bcrious  aspersions  on  plaintiff  who  was 
president  of  the  corporation,  evidence  that  plain- 
tiff was  the  virtual  owner  of  the  corporation 
was  inadmissible  on  the  plea  of  privilege. — 
Savage  T.  Stover,  92  A.  28^ 

8101  (N.J.Sup.)  In  an  action  for  libel  the 
burden  of  showing  privilege  is  on  defendants— 
SavHgc  V.  Stover,  92  A.  284. 

8  105  (N.J.)  Byidence  of  the  understanding 
of  the  persons  to  whom  a  libel  was  published  as 
to  the  identity  of  the  person  Intended  by  the 
writer  of  the  Ubel  held  admissible. — Garrison  T. 
Newark  Call  Printing  &  Publishing  Co.,  92  A. 
500. 

The  understanding  of  the  person  to  whom  a 
libel  is  published  aa  to  the  identity  of  the  per- 
son intended  by  the  writer  may  be  shown  by  the 
formei^B  testimony. — Id. 

8  107  (N.J.)  Evidence  that  by  reason  of  a 
libelous  publication  plaintiff  became  the  subject 
of  an  unsavory  ttubucity  Add  admissible.- Gar- 
rison V.  Newark  Call  Printing  &  Publishing 
Co^  92  A.  590. 

Evidence  that  plaintiff,  claiming  to  have  been 
libeled  as  to  her  matrimonial  fidelity,  found  It 
necessary  to  appear  oftener  with  her  husband 
in  public  than  would  ordinarily  have  been  re- 
quired, held  admissible.— Id. 

Evidence  that  a  scandal  with  which  the  libel 
connected  plaintiff  had  been  a  matter  of  public 
notoriety  and  newspaper  comment  Md  admissi- 
ble on  tue  question  of  damages.— Id. 

Admission  of  evidence  that  plaintiff  was  ren- 
dered "nervous"  by  a  libd  held  not  error,  whera 
it  was  restricted  by  the  court  to  mental  agita- 


For  tassa  Id  Des.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Indexes  sea  same  topie  and  seetlon  d)  NUHBBR 

Digitized  by 


Google 


lAel  Md  nude* 


92  ATLANTIC  BEPOBTEB 


U44 


tion  and  disturbance ;  the  word  meaning  easily 
agitated  or  annoyed.— Id. 

}IIO  (N.J.Sup.)  In  an  action  for  libel,  con- 
risting  of  a  charge  that  plaintiff  bad  treated  his 
employfa  badly,  evidence  that  six  or  eight  years 
prior  to  the  suit  plaintiff  treated  witness  in  a 
crnel  and  outrageous  manner  was  properly  ex- 
cluded for  remoteness.— Savage  v.  Stover,  92 
A.  1!84. 

S  112  (N.J.Sup.)  An  alleged  Ubelous  letter 
written  by  defendant  to  plaintiff*!  attornej  held 
to  justify  a  finding  of  ezpreM  malice^Savage 
T.  Stover,  92  A.  284. 

(B)  Trial,  Jndvmemt,  mmd  IleTl«wi 

Jr23  (Pa.)  Whether  the  words  used  are  li- 
ons per  se  is  for  the  court.— McDonald  v.  Lee, 
92  A.  135. 

I  123  (Pa.)  In  an  action  for  publication  of  a 
libelous  article,  the  question  whether  punitive 
damages  should  be  awarded  held  for  the  jury^ — 
Stahl  V.  Press  Pub.  Co^  92  A.  1080. 

▼X.  CBHOHAXi  RE8PON  smnjTY. 

(A)  OOeDaes. 

8  141  (Me.)  Bev.  St.  c  180,  H  1,  2,  defining 
libel,  describe  three  separate  offeuKB^State  t. 
Berry,  92  A.  619. 

(B)  ProaeemtlOB  «Bd  PulahmeBt. 

S  151  (Me.)  Under  Bev.  St.  c.  ISO,  H  1.  2, 
relating  to  libel,  one  may  be  convicted  of  making 
or  printing  a  libel  in  the  county  where  made  or 
printed,  though  tbe  publication  may  be  else- 
where, and  may  be  indicted  and  convicted  of 
willfully  publishing  a  libel  in  the  county  where 
published,  though  made  or  printed  elsewhere- 
State  V.  Berry,  92  A.  619. 

I  152  (Me.)  Under  Rev,  St.  c.  130,  {  2,  relat- 
ing to  libel,  an  indictment  which  omits  tbe  word 
"willfully,"  or  an  equivalent  word,  ia  insuffi- 
cient.—State  V.  Berry,  92  A,  619. 

In  an  indictment  wblch  avers  that  defendant 
did  "maliciously  compose  and  print"  a  libel  in 
one  county  and  "pnblisih  and  circulate"  it  in  an- 
other, tbe  word  "maliciously"  bel4  not  to  quali- 
fy tbe  words  "publish  and  circulate."— Id. 

LICENSES. 

See  Intoxicating  Liquors,  }$  46%-106;  NegU- 
gence,  S         Prohibition,  fi  6. 

I.  FOB  OOOTTPATIONS  ANB  PBIVI- 

842  (Vt.)  An  information  merely  charging 
that  defendant  became  a  dealer  in  evergreen 
trees  without  first  procuring  a  license,  penalized 
by  Acts  1910,  No.  170,  {  5,  but  making  no  al- 
legations bringing  him  within  P.  S.  5012,  as 
amended  by  said  act  of  1010,  defining  such  a 
dealer,  ia  inauffident— State  t.  F«rUn8,  92 
A.  1. 

n.  nr  respect  of  beax.  pbop- 

EBTT. 

{46  (Vt)  A  license  u  to  real  property  may 
be  implied  from  the  conduct  of  the  owner. — 
Boynton  v.  Hunt,  02  A.  153. 

I  58  (Vt)  A  license  as  to  real  property  may 
be  revoked  when  without  consideration  and 
wholly  executory,  and  by  the  strict  rules  of 
the  common  law  la  revocable  without  reference 
to  the  situation  in  which  the  licensee -stands, 
though  in  eqiuty  a  licensor  is  estopped  from 
revoking  a  license  granted,  relied  upon  and 
acted  upon,  when  the  revocation  would  be  a 
fraud  upon  the  licensee. — Boynton  t.  Hunt,  92 
A.  153. 

LIENS. 

See  Chattel  Mortcages.  S  153 ;  Estoppel.  S  65 ; 
Judgment,  S  860;  Mechanics'  Liens;  Pledges; 
Bailroads,  {{  171,  190, 


LIFE  ESTATES. 

See  WiUs,  SB  3»4.  634. 

S  3  (Me.)  A  tenancy  which  operates  as  an 
estate  for  life,  being  a  freeh<dd,  can  only  be 
□assed  by  deed ;  that  is,  a  writing  under  aeal.— 
Calkina  v.  Pierce.  92  A.  529. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Breach  of  Marriage 
Promise.  1 18 :  Equity,  {  87 ;  Mines  and  Min- 
erals, f  62;  Pleading.  1  24S;  Specific  Per- 
formance, I  106. 

I.  STATTTTES  OF  XIMITATIOH. 

(B>  Llmltatloms  Applicable  to  Partlevlar 
Actions. 

S  32  (Me.)  The  right  of  action  for  trespass  i> 
barred  in  ux  yeara.- Bolllns  t.  Blackden,  82  A. 

H.  OOMPVTATIOK  OF  FBBZOD  OF 
UBfTTATION. 

(A)  Aeoraal  of  Rlirlit  of  Aetloa  or  De- 
fcnae. 

{51  (B.I.)  Under  Gen.  Laws  1909.  c.  284,  a 
claim  against  an  estate  for  unpaid  inatallmenta 
of  alimony  was  barred  as  to  installments  fall- 
ing due  more  than  20  yean  prior  to  the  death 
of^tbe  buaband^-Qilbert  t.  Hayward,  92  A> 

3  55  (Vt)  Where  an  injury  is  complete  at  the 
time  of  the  act  causing  it,  bmitations  mn  fRon 
that  time.— Lyman  v.  Holmes,  92  A.  829. 

1 57  (Vt.)  An  action  against  a  sherilf  for  a 
seizure  by  a  deputy  sheriff  of  tbe  property  of 
one  under  a  writ  against  another  accrues  on  tbe 
date  of  tbe  seizure  and  limitations  begin  to  ran 
from  that  date.— Lyman  y.  Hohnes,  92  A.  829. 

(F)  Ivnoranoe,  Hlatalce,  Trnst,  Fraad,  and 
Concealment  of  Canae  of  Aetioa. 

S  104  (B.I.)  Oen.  Laws  1909;  c.  284,  |  7,  does 
not  prevent  tbe  statute  of  limitations  from  run- 
ning against  a  claim  for  unpaid  alimony,  where 
there  had  been  merely  a  fraudulent  concealment 
of  pTopertr.^-Gilbert  t.  Hayward,  02  A. 

(Q)  Peadenor  of  Lesal  Proceedimdw,  la- 
Jnnctlon,  Stay-i  or  War. 

{105  (Vt)  Tbe  pendency  of  an  action  against 
a  deputy  sheriff  for  seizure  of  plainti  I's  prop- 
erty under  a  writ  against  another  does  not  sus- 
pend the  mnning  of  limitations  in  favor  of  the 
sherifE.— I^an  r.  Holmes,  82  A.  828. 

(H)  Comaoneement  of  Aetlom  or  Otker 
ProeeedlnK* 

p2l  (Pa.)  An  amendment  to  pleadings,  which 
brings  in  a  new  party  or  changes  the  capacity 
in  which  defendant  is  sued,  wiU  not  be  allowed 
after  limitations  have  run. — Mmnma  Unmma, 
92  A.  504. 

1 127  (Pa.)  Amended  statement  of  filaim  in  an 
action  for  money  loaned  held  to  set  up  a  new 
cause  of  action  barred  by  limitations. — Mumma 
V,  Mumma,  92  A.  604. 

An  amendment  to  pleadings,  which  intiodacea 
a  new  cause  of  action,  will  not  be  allowed  after 
limitations  have  run. — Id. 

m.  ACKNOWi:.EDOME]rT.  NSW 
PBOMISE,  AND  FABT 
FATMEET. 

8  148  (Me.)  Letter  by  maker  of  a  note  to 
payee  saying  that  he  had  part  of  the  amount 
to  send  soon,  and  more  later,  held  such  an  ac- 
knowledgment as  warranted  tbe  inference  <^ 
an  implied  pnnnise  to  pay,  removing  the  bar 
of  the  statute.- Shaw  v.  Oliver,  82  A.  652. 

LIMITING  LIABILITY. 

See  Carriers,  {  158, 
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LIQUIDATED  DAMAGES. 

See  Damases,  H  76,  7S-80. 

LIQUOR  SELLING. 

See  Intoxicatiiig  Llqnon. 

LIS  PENDENS. 

See  AbatemeDt  and  Bevival,  S  8. 

S  1 1  (Me.)  One  taking  a  mortgage  end  loanii» 
money  when  the  records  of  the  court  showed 
that  the  mortgagor  had  been  granted  a  decree  of 
divorce  from  her  husband  held  a  purchaser  pen- 
dente lite  with  the  risk  that  the  decree  might  be 
vacated  during  the  same  term,  and  hence,  after 
Boch  vacation,  not  entitled  to  the  rlgbti  of  a 
bona  fide  purchaser  for  value. — Gato  T*  Ohria- 
tian,  92  A.  489. 

LOCAL  OPTION. 

See  Intoxicating  Liquors. 

LOCK-JAW. 

See  Homicide,  f  5. 

LOGS  AND  LOGGING. 

See  Trusts,  »  226,  272. 

LOST  INSTRUMENTS. 

See  Appeal  and  Error,  IS  907,  909. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Electri<^t7> 

MALICE. 

See  Libel  and  Slander,  SI  46,  SI. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

T.  ACTIONS. 

§59  (Me.)  While  the  advice  of  counsel  may 
be  shown  in  an  action  for  maliciotw  prosecution, 
the  fact  that  the  defendant  before  insUtuting 

the  prosecution  consulted  a  magistrate  or  a  Taf}.f:- 
istriite's  clerk,  who  was  an  attorney  at  law,  is 
inadmissible.— Morin  v.  Moreau,  92  A.  527. 

Where  defendant,  in  an  action  for  malicious 
prosecution,  desires  to  show  that  be  acted  upon 
the  advice  of  counsel  to  negative  malice  and 
show  probable  cause,  the  details  of  the  state- 
ment he  made  to  hia  counsel  before  instituting 
the  prosecution  are  admissible. — Id. 

$  60  (Me.)  Defendant,  who  was  sued  for  ma- 
licious prosecution,  cannot  testify  that  be  was 
not  actuated  by  malice,  where  he  did  not  consult 
an  attorney,  but  merely  submitted  the  facts  to  a 
magistrate's  clerk,  who  was  an  attorney  at  law, 
and  the  representations  to  the  clerk  were  not 
shown,  for  there  is  no  foundation  for  the  tes- 
timony.—Morin  V.  Moreau,  92  A.  527. 

{ 64  (N.J.)  Evidence  held  insufficient  to  sup- 
port a  fiDding  that  defendant  had  probable  cause 
to  believe  that  plaintiff  had  "knowingly  and 
willingly  pnx:eeded  on  saeb  train  beyond  the 
point  to  which  he  had  paid  his  fare,"  in  viola- 
tion of  General  Railroad  Act,  S  59.— Mallery  v. 
Erie  H.  Co.,  112  A.  371. 


MANDAMUS. 

n.  BVBJBOTB  A3n>  FUBP08ES  OF 
RELIEF. 

(C)  AetB  wid  Proeeedlnsa  ot  PrlTftta  Oov* 
porMtlona  maA  IndlTlduftla. 

S  129  (Pa.)  Where  a  stockholder  has  been  de< 
nied  inspection  of  the  corporation's  records,  he 
is  entitled  to  mandamus  requiring  the  corpora- 
tion's officers  to  permit  him  to  make  inspection 
to  aid  in  preparing  a  bill  for  relief  against  fraud 
and  mismanagement. — Rochester  v.  Indiana 
CJounty  Gas  Co.,  02  A.  717. 

S  129  (Pa.)  A  municipality  may  by  mandamus 
compel  a  water  company,  whose  plant  it  has 
elected  to  take  over  under  Act  April  29,  1S74 
(P.  L.  73),  to  allow  access  to  its  hooks  and 
papers. — Borough  of  BeynoldsTlUe  v.  iEleynolda- 
Tille  Water  Co.,  92  A. 

m.  JUBISDIOTIOH.  FBOOEEDINOB. 
AND  BELIEF. 

9  164  (Pa.)  An  answer  in  maodamns  to  rein- 
state a  member  of  a  beneficial  association,  re- 
moved for  nonpayment  of  fines,  was  defective, 
where  it  failed  to  plead  tbat  the  power  of  sum- 
mary expulsion  was  conferred  by  the  associa- 
tionla  charter.— Macavicza  v.  Worklngman's 
Club  of  Plymouth,  92  A.  41. 

}  165  (N.HO  Unreasonablraess  of  rate  fixed 
by  Laws  1813,  c  82,  for  sale  of  mileage  books 
or  alleged  discrimination  between  purchasers 
thereof  and  purchasers  of  trip  tickets,  held  not 
raised  by  a  demurrer  to  a  petition  for  manda- 
mas  to  compel  sale  of  such  books.— State  v. 
Maine  Cent.  R.  R..  92  A.  837. 

MANSLAUGHTER. 

See  Homicide.  U  83-76. 

MARRIAGE 

See  IMvorce;  Bvidenee,  M  SB,  866:  Hasband 
and  Wife:  Statutes,  I  2SB ;  Wills,  |  53;  Wi^ 

nesses,  8  08. 

143  (Vt)  Plaintiff's  testimony  to  the  per- 
formance of  a  marriage  ceremony  and  subse- 
quent cohabitation  held  admlssilue,  with  the 
productioD  of  a  marriage  certificate  and  proof 
of  the  signature  of  the  officer  performing  the 
marriage  to  prove  the  same^Frederiok  t. 
Morse,  92  A.  16. 

{48  (V^t)  Reputation  and  cohabitation  are 
not  competent  to  prove  marriage,  in  an  action 
for  criminal  conversation.— Frederick  t.  Morse, 
92  A.  16. 

{50  (Me.)  Record  proof  of  marriage  with 
proof  of  identity  of  parties  held  sufficient  prima 
facie  prfiof  of  authority  of  person  officiating. — 
Jowett  V.  Wallace,  92  A.  321. 

MASTER  AND  SERVANT. 

See  Corporations.  K  88,  317;  Damages,  |  216; 
Judgment.Jg  590, 956 :  New  Trial,  §  41 :  Prin- 
cipal and  Surety,  8§  123,  144  ;  Trade  Unions : 
Trial,  SS  146,  191.  256.  260;  Witnesses,  { 
275;  Work  and  Labor,  H  28,  29. 

n.  SERVICES  AND  OOMPENSATION. 
{B)  Waaes  ftnd  Other  Remnneratloii. 

S  70  (Del.Super.)  When  one  employs  another, 
the  employd  is  entitled  to  the  stipulated  price, 
or,  if  none  was  agreed  upon,  to  such  sum  as  the 
work  was  reasonably  worth.- Telw  t.  Weld,  92 
A.  876. 

m.  lfASTEB*8  TiTABTT.TTY  FOB  IH- 
JTTBIE8  TO  BEBVAKT. 

(A)  NB<ar«  and  Bxtent  In  Gvn«rBt. 

8  87  (Md.)  The  federal  Employers*  LiabiUty 

Act  was  intended  to  apply  only  where  the  in- 
jury was  caused  by  acts  of  the  railroad's  agents 
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and  servantB  or  by  defects  in  its  applian<x8) 
both  arising  from  its  nodigence.— Balnmore  & 
O.  B.  Co.  T.  Whitacre,  JfiX  lOflO. 

8871/2  [New,  vol.  16  Key-No  Series] 

(N.J.)  The  act  of  April  4,  Iflll  (P.  L. 
p.  134),  should  be  deaigoated  aa  the  "Work- 
men's Compensation  Act,"  and  the  act  of  April 
13,  1909  (P.  U  p.  114),  as  the  "Employere'  Li- 
ability Act"— Gregutia  v.  Waclark  Wire  Works, 
92  A.  364. 

S  87'/2  [New,  vol.  16  Key-No.  Series] 

(N.J.Sup.)  Where  decedent,  while  push- 
ing heavy  posts  against  a  farrowing  machine  by 
abdominal  pressure,  suffered  an  internal  hemor- 
rhage and  died  three  days  later,  tbe  facta  war- 
ranted a  finding  that  his  death  resulted  from 
accident  arising  in  the  course  of  bis  employ- 
ment, entitling  his  widow  to  compensation  un- 
der the  Workmen's  Compensation  Act.— Voor* 
hees  T.  Smith  Scboonmaker  Co.,  92  A.  280. 

8  88  (Conn.)  Where  a  servant  was  osine  a 
freight  elevator  for  going  to  hi3  work  in  a  fac- 
tory by  the  consent  of  the  master,  it  was  the 
masters  duty  to  see  that  it  was  reasonab^  safe 
for  such  purpose.— Roma  t.  Climax  Co.  of  Low- 
^  92  A.  427. 

889  (Me.)  The  duty  of  an  employer  to  fur- 
nish a  reasonably  safe  place  for  hia  employes 
to  work  continues  during  the  time  reasonably 
occupied  by  the  empl*^^  in  going  to  and  re- 
turning from  work. — Janilus  v.  International 
Paper  Co.,  92  A.  663. 

8  96  (Me.)  Where  an  injury  to  an  employe  is 
the  result  of  concurring  negligence  of  the  em- 
ployer and  another,  the  employer  is  not  exempt 
from  liability.— Janilus  v.  Intomational  Paper 
Co..  92  A.  653. 

(B)  Tools.  Maahlnery,  Applt«Be«ip  «od 
Place*  for  Worlc. 

88  101,  102  (Me.)  As  to  a  servant  employed  in 
the  most  perilous  places  and  in  the  use  of  tbe 
most  dangerous  agencies,  the  master  is  bound 
to  exercise  ordinary  and  reasonable  care. — Monk 
T.  Bangor  Power  Co.,  92  A.  617. 

88  101,  I  Oe  (Md.)  Under  the  federal  Employ- 
ers' Liabilit7  Act,  the  measure  of  the  respond- 
bility  of  a  carrier  to  its  employes  for  negligence 
is  that  of  ordinal?  care.-^Baltimoie  &  O.  B. 
Co.  V.  Whitacre,  92  A.  1060. 

8  104  (Md.)  A  tin  drinking  cup  not  being  es- 
sential to  the  o[>eration  of  a  train,  failure  of  the 
railroad  to  furnish  it  cannot  be  said  to  be  negli- 
gence, so  as  to  render  it  liable  for  injury  to  a 
brakeman  when  seeking  one. — Baltimore  &  O, 
B.  Co.  V.  Whitacre,  92  A.  1060. 

8  t05  (Md.)  A  request  by  defendant  railroad 
that  the  court  instruct  that,  if  the  appliance 
that  caused  injury^  to  its  servant  was  like  that 
used  by  other  railroads,  there  was  no  negli- 
gence, was  properly  refused. — Baltimore  &  O.  R. 
Co.  T.  Whitacre,  92  A.  1000. 

8  124  (Me.^  Where  an  experienced  carpenter 
was  struck  m  the  eye  by  a  piece  of  steel  which 
was  broken  from  the  head  of  a  chisel  held  by 
him,  the  master  was  not  liable  for  failure  to 
inspect  tbe  chisel  and  discover  Jta  condition.— 
Cooney  t.  Portland  Terminal  Co.,  92  A.  178. 

(D)  WKrnlnv  ud  lutmetiBs  Semmt. 

8  152  (Me.)  Where  an  experienced  mechan- 
ic was  struck  in  the  eye  by  a  piece  of  steel 
from  the  battered  head  of  a  chisel  held  by  him 
when  it  was  struck  by  the  hammer,  the  mas- 
ter was  not  liable  for  failure  to  inatmet  him 
as  to  tbe  danger.— Cooney  t.  Portland  Termi- 
nal Co..  92  A.  178. 

8  152  (Pa.)  An  employer's  failure  to  instruct 
an  expenenced  foreman  as  to  the  proper  man- 
ner of  lowering  structural  steel  held  not  negli- 
gence.—Seybert  v.  Hay  Walker  Brick  Co.,  92 
A.  704. 

8  156  (N.H.)  Where  an  employer  knew  that 
tM  employ^  wlio  waa  aa  incompetent  was  li- 


able to  freexe  his  bands,  bat  negligently  ex- 
posed die  employ^,  who  exercised  such  care  as 
he  was  capable  of  exerdsing,  and  his  basfis 
were  frosen,  the  empl<ver  was  liable.— Smith 
V.  American  Woolen  Co.,  82  A.  334. 

<E>  Fellovr  Serv-snts. 

8  185  (Me.)  'An  employer  held  liable  for  the 
negligence  of  an  empi<»r«  performing  the  duties 
of  the  employer.— Janilos  v.  International  Pa- 
per Co.,  ^  A.  653. 

f  190  (R.I.)  An  employs  cannot  recover  for 
injuries  sustained  by  stepping  on  and  falling 
with  a  tie  board  containing  a  knot,  nailed  to  the 
scaffolding  to  keep  it  from  swaying,  where  tbe 
master  had  delegated  to  his  foreman  tbe  duty  of 

f;etting  at  a  lumber  yard  all  material  to  be  used 
n  erecting  the  scaffold.— Brown  t.  Housefaold 
Cabinet  Works,  92  A.  624,  646. 

(F)  Rlalu  ABBimied  by  Scrrant. 

8203  (Md.)  An  employ^  assumes  the  risk  of 
all  obvious  dangers,  but  not  those  arising  from 
the  employer's  negligence,  unless,  after  obtaiu- 
ing  knowledge,  the  servant  continues  to  per- 
form his  work. — Baltimore  &  O.  R.  Co.  v. 
Whitacre,  92  A.  1060. 

Where  plaintiff's  servant  was  injured  by  fall- 
ing into  ft  dnder  idt  at  night,  with  which  bia 
duties  had  no  connection,  the  question  is  of.  con- 
tributory negligence,  not  of  assumption  of  risk. 

— Id, 

8205  (Me.)  An  employ^  may  assume  that  he 
can  work  in  safety,  and  that  the  employer  baa 
furnished  him  with  a  reasonably  safe  place  to 
work.— Janilus  v.  International  Paper  Co.,  92 
A.  653. 

8  213  (Me.)  Servant  of  a  company  controlling 
and  operating  a  dam,  required  to  replace  stakes 
by  wading  out  when  water  was  flowing  and  ice 
was  running,  who  had  done  the  work  before  and 
understood  it,  held  to  have  assumed  the  risk  of 
being  swept  away  by  ice  and  drowned. — Monk 
V.  Bangor  Power  Co.,  92  A.  617. 

8  216  (Pa.)  A  brakeman,  employed  by  a  rail- 
road company  engaged  in  interstate  rammcrce. 
held  not  to  assume  tbe  ridt  of  being  jolted 
from  the  top  of  a  car,  by  tbe  act  of  the  engineer 
in  suddenly  applying  and  releasing  the  brakes* 
while  the  tram  was  running  at  an  exceasive 
speed.— Hnrtman  t.  Western  Maryland  Ry.  Co., 
02  A.  698. 

8  217  (Me.)  A  servant  is  chargeable  with 
knowledge  of  the  things  and  conditions  which 
he  sees,  or  by  the  exercise  of  reasonable  care 
ought  to  see.— Monk  t.  Bangor  Power  Co~  92 
A.  617. 

8  217  (MdO  Where  a  brakeman  bad  not  been 
brought  into  such  intimate  relatlcm  with  a  cin- 
der pit  that  he  must  have  known  its  dangerous 
character,  he  had  the  right  to  assume  that  it 
was  reasonably  safe.— Baltimore  &  O.  R.  Co. 
V.  Whitacre.  92  A.  1060. 

8219  (Conn.)  Employ^  held  not  to  assume 
risk  of  danger  not  obvious  to  him  from  sliding 
rock  or  earui,  where  employer  with  notice  fails 
to  warn  him  or  to  exercise  due  care  to  make 
the  place  safe. — Notj  t.  Breakwater  Co.,  92 
A.  66a 

f2i9  (Md.)  An  empIoyA  assumes  tiie  ttA  of 
obvious  dangers.— -Baltimore  ft  O.  B.  Go.  T. 

Whitacre,  92  A.  1060. 

8  221  (Me.)  A  servant  has  the  right  to  con- 
tinue his  employment  without  assuming  the 
risk,  on  the  strength  of  the  superintendent's 
promise  to  him  to  have  a  defective  appliance  re- 
paired.—Dudley  v.  R.  P.  Hazzard  Co.,  92  A. 
517. 

§223  (Md.)  The  federal  Employers'  Liability 
Act  does  not  apply  on  the  theory  of  assumed 
risk  to  an  injury  to  a  brakeman  by  falling  into 
a  cinder  pit  with  which  his  duties  bad  no  con- 
nection.—Baltimoxe  &  O.  B.  Co.  T.  Wbitacn,  ^ 

A.  inm. 
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<G)  Oontrlbrntory  llevll«CBe«  of  flerTuit. 

!  228  (Md.)  If  the  railroad  la  negligent,  even 
though  its  servant  was  guilty  of  contributory 
negligence,  the  federal  Bmployers*  Liability  Act 
applies  if,  at  the  time  of  the  accidoit,  plaintifit 
was  engaged  in  interstate  commerce  and  bad 
not  assumed  the  risk. — Baltimore  &  O,  B.  Co. 
T.  Whitacie.  92  A.  1060. 

(H)  ActlOU. 

§250%  [New,  Tol.  10  Koy-Xo.  Soricsl  (N.J.) 
Under  Workmen's  Couiin'nsiitii>u  Act,  S  2,  par. 
11,  subds.  "a,"  "b."  and  "c,"  and  paragraph  12, 
the  compeosation  in  case  ot  death  is  to  be  based 
on  the  wages  which  the  employ^  was  receiving 
at  the  time  of  the  a<'.'ii!.'nt,  thoimh  unoRUlUy 
high  or  unusually  low  at  sikIi  time.— Hnystt 
V.  Pennsylvania  H.  Cd.,  i'li  A,  58. 

1 250%  [New,  vol.  16  Key-No.  Series] 

(N.J.)  In  the  absence  of  any  statement 
to  the  contrary  in  a  complaint  setting  up  a 
contract  of  hiring  made  subsequent  to  the  tak- 
ing effect  of  the  Workmen's  Compensation  Act 
(P.  Jj.  1911,  p.  134)j  it  will  be  presumed  that 
the  contracting  parties  accepted  the  provisions 
of  section  2.~-Greguti8  v.  Waclark  Wire  Works, 
92  A.  354. 

Where  a  deceased  person  had  accepted  the 
Workmen's  Compensation  Act  (P.  L.  1911,  p. 
184)  {  2,  his  personal  representatives  could  not 
sue  under  the  Death  Act  (P.  L.  1848,  p.  151; 
C.  S.  p.  1907),  though  decedent's  only  surviv- 
ing dependents  were  aliens. — Id. 

i  250%  [New,  vol.  16  Key-No.  Series] 

(N.J,)  Evidence  in  an  action  for  the 
death  of  an  employ^  struck  hy  a  passing  vehicle 
while  necessarily  crossing  the  street  in  working 
hours  to  reach  a  toilet  held  to  sustain  a  finding 
that  the  accident  arose  in  the  course  of  his  em- 
ployment.—Zabriskie  V.  Erie  R.  Co.,  92  A:  '685. 

S2503A  [New,  vol.  16  Key-No.  Series] 

(N.J.Sup.)  That  a  servant  who  died  from 
injuries  in  his  employment  in  New  Jersey  had 
been  employed  in  New  York  did  not  affect  the 
right  of  bis  representative  to  recover  under  the 
New  Jersey  Workmen's  Compensation  Act. — 
American  Badiator  Co.  v.  Rogge,  02  A.  85. 

Parties  to  a  foreign  contract  of  employment  to 
be  performed  partly  In  New  Jersey  could  not 
prevent  the  application  of  the  New  Jersey  Work- 
men's Compensation  Act,  in  the  absence  of  no- 
tice given  by  the  employer  under  section  2  of 
the  statute. — Id. 

The  Workmen's  Compensatioa  Act  heid  ap- 
plicable to  a  contract  made  in  a  foreign  state, 
requiring  performance  of  services  in  New  Jer- 
sey, regardless  of  the  law  of  the  state  where 
the  contract  was  made.— Id. 

1250%  [New,  vol.  16  Key-No.  Series] 

(N.J.Sup.)  Where  a  carpenter  earning 
$20  a  week  suffered  a  permanent  loss  of  3U 
per  cent,  of  the  use  of  bis  arm,  he  should  be 
awarded,  under  the  Workmen's  Compensation 
Act,  $5  a  week  for  200  weeks.— De  Zeng  Stand- 
ard Co.  V.  Presscy,  92  A.  27& 

In  a  proceeding  under  the  Workmen's  Com- 
pensation Act,  the  master  cannot  complain  of 
an  error  which  resulted  in  awarding  the  ser- 
vant less  compensation  than  he  was  entitled  to. 
-Id. 

Where  a  servant  sustained  an  injury  which 
permanently  impaired  bis  use  of  one  arm,  he 

is  entitled  to  an  award  for  such  injury,  even 
though  it  did  not  immediately  result  in  a  \ofts 
of  earning  power ;  for  the  expression  "disabili- 
ty" in  the  Workmen's  Compensation  Act  re- 
fers to  the  loss  of  a  member  or  of  a  function, 
rather  than  to  a  loss  of  earning  power.— Id. 

Where  after  an  injury  to  a  servant  the  mas- 
ter re-employed  him  for  a  considerable  length  of 
time  at  the  same  wages  as  before  the  accident, 
no  deduction  from  an  award  for  permanent  dis- 
abilities suffered  can  be  made  hy  reason  of  such 
re-employment.— Id . 


1 250%  [New,  ToL  16  Key-No.  Series] 

(N.j.Sup.)  In  a  proceeding  under  the 
Workmen's  Compensation  Act,  a  finding  that  de- 
cedent at  the  time  of  his  injury  was  walking  on 
a  railroad  track,  and  that  the  accident  did  not 
arise  out  of  his  employment,  held  conclusive 
on  certiorari.— Siemientkowski  v.  Berwind  Wbil;o 
Coal  Mining  Co.,  92  A.  909. 

I  260  (Me.)  An  employ^  suing  for  a  personal 
injury  need  not  allege  want  of  knowledge  and 
nonassumption  of  a  risk  arising  from  tbe  em- 
ployer's negligence.— Janilus  t.  InternationBl 
Paper  Co.,  92  A.  653. 

S  263  (Conn.)  Burden  held  to  be  on  employer 
to  show  that  employ^  voluntarily  and  Know- 
ingly encountered  extraordinary  risk,  thereby 
aasoming  it.— Novy  t.  Breakwater  Co„  92  A. 

1 267  (Me.)  In  an  action  against  a  railroad 
company  for  personal  Injuries,  evidence  of  the 
custom  of  others  to  go  between  moving  cars  and 
replace  or  remove  coupling  pins,  and  that  plain- 
tiff had  done  so  before  bis  accident,  is  inadmis- 
sible.—Swasey  V.  Maine  Cent  B.  Co.,  92  A.  326. 

S  276  (Conn.)  Evidence  in  an  action  for  in- 
jury to  an  employe  while  riding  in  a  freight  ele- 
vator held  to  warrant  a  verdict  for  defendant. 
— Boma  V.  Climax  Co.  of  Lowell,  92  A.  427.  . 

S  278  (Me.)  Evidence,  in  a  servant's  action 
for  injury  received,  held  to  sustain  a  finding  of 
negligence  in  furnishing  a  defective  appliance, 
and  that  such  condition  was  the  proximate  cause 
of  the  accident.— Dudley  v.  R.  P.  Haszaxd  Co., 
92  A.  517. 

§  278  (Me.)  In  an  action  under  Bev.  St.  c.  89. 
fiS  9,  10,  for  wrongful  death  of  a  servant  caused 
By  his  being  swept  from  a  dam  which  he  was 
repairing,  evidence  held  to  show  ordinary  care 
for  his  safety  on  the  part  of  the  master^ — Monk 
V.  Bangor  Power  Co.,  92  A.  617. 

S28I  (Me.)  Evidence,  in  a  servant's  action 
for  injury  from  a  defective  appliance  AeZtf  to 
sustain  a  finding  of  freedom  from  contributor; 
negligence.— Dudley  T.  B.  P.  Haszard  Co.,  92 
A.  517. 

{ 284  (Me.)  In  an  action  for  tbe  wrongful 
death  of  a  servant,  where  plaintiff  foiled  to 
prove  the  master's  negligence,  and  where  the 
action  could  not  be  maintained  because  of  the 
servant's  assumption  of  the  risk,  it  was  prooer 
to  direct  a  nonsuit.— Monk  t.  Bangor  Power  Co.. 
92  A.  617. 

§  285  (Me.)  Where  injury  to  an  employ^  re- 
sulted from  the  concurrent  negligence  of  tbe 
employer  and  a  third  person,  woether  tbe  em- 

Jiloyei^s  act  was  tbe  proximate  cause  is  for  the 
ury.— Janilus  v.  International  Paper  Co.,  92 
A.  653. 

g  285  (N.H.)  In  an  action  for  Injuries  to  a 
servant  by  the  fall  of  an  elevator,  caused  by 
the  breaking  of  a  cable,  evidence  held  to  require 
submission  of  tbe  cause  of  the  breaking  of  the 
cable  to  tbe  jury.— Cbesbrough  v.  E.  &  C  Mfg. 
Co.,  92  A.  332. 

$  286  (Conn.)  Employer  held  not  free,  as  a 
matter  of  law,  from  duty  to  inspect  bank  In 
quarry,  at  foot  of  which  employe  was  working. 
—Novy  V.  Breakwater  Co.,  92  A.  6GS. 

286  (Pa.)  Evidence  in  an  employe's  action 
for  injuries  held  sufiicient  to  take  the  case  to 
the  jury  on  the  question  of  negligence. — Van 
Duzer  v.  Commonwealth  Telephone  Co.,  92  A. 
79. 

8  286  (Pa.)  Whether  the  power  shaft  beneath 
the  machine  and  with  which  plaintiff's  hair 
came  in  contact  when  sbe  stooped  to  pick  up  a 
strap  was  properly  guarded  as  required  by  act 
May  2,  1905  (P.  C  §52)  $  11,  held  for  the  jury. 
— Hamer  v.  P.  H.  White  Co.,  92  A.  494. 

S  287  (Pa.)  In  a  street  railway  brakeman's 
action  for  injuries,  held  that  a  nonsuit  was 
properly  entered  on  tbe  ground  that  the  prox- 
imate cause  of  the  accident  was  the  act  of  a 
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fellow  Berrant.— Cover  T.  Coneatoga  Traction 
Co.,  92  A.  495. 

1287  (Pa.)  Evidence  in  a  brakeman'a  action 
for  injuries,  brougbt  under  Act  Cong.  April  22, 
1908,  ktld  to  authorize  submission  of  toe  case 
to  the  jury  on  the  question  of  defendant's  lia- 
Ulity  for  liijdnr  cansed  by  negligence  of  fel- 
low semiDt.— Hartman  t.  Western  Maryland 
By.  Co..  92  A.  698. 
{288  (Conn.)  In  action  for  injuries  to  em- 
loy6  in  quarry,  instractiou  bb  to  aasamed  risk 
eld  properly  refnsed.— NoTT  t.  Breakwater 
Co.,  m  A.  668. 

8  288  (Me.)  Wbere^  on  the  Issue  of  assump' 
tion  of  risk,  the  facts  are  controverted,  or  such 
that  different  inferences  may  be  drawn,  the 
question  is  for  the  jury.— Janllus  T.  Interna- 
tional Paper  Co.,  92  A.  653. 

{280  (Conn.)  BmployC  held  not,  as  a  matter 
of  law,  bound  to  look  out  for  himadf.— Novy  v. 
Breakwater  Co.,  92  A.  668. 

Whether  employ^  injured  by  stone  falling 
from  bank  in  qnarry,  at  foot  of  which  he  was 
working,  exercised  due  care  held  a  question  for 
the  jury.— Id. 

8  289  (Pa.)  Evidence  in  an  employe's  action 
for  injuries  held  sufficient  to  take  the  case  to 
the  jury  on  the  queetlon  of  contributory  negli- 
gence.—Van  Duzer  T.  Commonwealth  Tdephone 
Co.,  92  A.  79. 

8289  (Pa.)  In  a  sewing  machine  operator's 
action  for  injuries  from  her  hair  coming  in 
contact  with  the  power  shaft,  not  guarded  aa 
required  by  Act  May  2,  1905  (P.  L.  352)  8  H. 
held  that  the  question  whether  plaintiff  was 
gnitty  of  contributory  negligence  was  for  the 
jury.— Hamer  v.  F.  H.  White  Co.,  82  A.  494. 

8  289  (Pa.)  In  an  action  for  the  death  of  a 
brakeman  from  a  fall  due  to  the  loosening  of  a 
defective  grabiron  while  he  was  boarding  a  mov- 
ing car,  held,  that  the  case  was  for  the  jury. — 
Rinehuls  v.  Ely,  92  A.  1078. 

A  brakeman  is  not  guilty  of  contributory  neg- 
ligence as  a  matter  of  law  in  boarding  a  mov- 
ing train  in  the  manner  usnal  among  railroad- 
men.—Id. 

8  293  (Conn.)  An  instruction  that  if  an  em- 
^oji  used  an  elevator  by  the  master's  consent, 
the  master  was  bound  to  see  that  it  was  rea- 
sonably safe  held  not  objectionable  as  plac- 
ing the  employ^  in  the  same  class  with  mere 
licensees,  where  the  master  denied  such  consent 
and  claimed  tliat  employ^a  were  to  use  the 
stairs.— Roma  t.  CUmax  Co.  of  Lowell,  92  A. 
427. 

8  293  (DeLSaper.)  It  being  manifest  that  the 
instruction  referred  to  the  brake  of  a  car,  it 
could  not  be  misleading  because  in  two  in- 
stances onutting  the  word  "appliance"  from 
the  statement  of  a  master's  duty  as  to  furnish- 
ing "tools,  machinery,  and  appliances." — Spahn 
V.  People's  Hy.  Co.,  92  A.  727. 

Uae  of  the  words  "had  no  knowledge  of  the 
defect"  in  an  inatructioa  as  to  assumption  of 
risk,  held  not  misleading. — Id. 

8  293  (Me.)  In  an  action  by  an  employ^  of 
defendant  for  injuries  by  being  caught  between 
cars  moved  by  a  railroad  company,  an  Instruc- 
tion  held  erroneoaH  as  failing  to  state  the  duty 
to  protect  employes.— Janllus  v.  Intemadonai 
Paper  Co.,  92  A.  658. 

XV.  ZJABILITIES  FOR  nrjURIES  TO 
THIRD  VERSOHS. 
(A)  Acta  or  OmUalims  of  SerTant, 

8301  (Pa.)  That  a  coal  company  paid  deputy 
constables  appointed  on  petition  of  taxpayers 
under  Act  May  9,  1889  (P.  L.  156),  held  not 
to  render  the  company  liable  for  batteries  com- 
mitted by  them. — Rnffner  t.  Jamison  Coal  & 
Coke  Co.,  92  A.  lOTG. 

8  302  <Del.Soper.)  The  acts  of  a  chauffeur  (n 
operating  an  automobile  within  the  authority 
of  hi*  employment  are  the  acts  of  a  serrant. 


for  which  his  employer  Is  responsible.— Travem 
V.  Hartman,  92  A.  855. 

(B)  "Work  of  Independent  ContrMtor. 
6  316  (N.H.)  The  rule  of  respondeat  superior 
does  not  render  a  property  owner  liable  for  the 
negligence  of  the  servants  of  an  independent  con- 
tractor over  whom  the  owner  lias  no  control  as 
to  the  details  of  the  work.— Faro  v.  Whitefield 
Savings  Bank  &  Trust  Co.,  92  A.  331. 

(C)  Aotlons. 

1 330  (Conn.)  In  an  action  for  injury  from 
being  struck  by  an  automobile  while  alighting 
from  a  street  car,  evidence  held  to  support  a 
finding  that  the  president  of  a  motor  company 
telephoned  to  deandant,  the  vice  preslduit,  to- 
take  his  car  and  attend  to  certain  matters  and 
that  defendant  in  doing  so  acted  Indivlduallr 
and  not  as  an  officer  of  the  corporation. — ^Wen- 
uell  V.  DowBon,  92  A.  663. 

8  330  (N.H.)  In  an  action  for  injuries  result- 
ing from  the  negligence  of  men  engaged  in  re- 
pairing defendant's  building,  evidence  held  to 
warrant  an  inference  that  the  defendant  re- 
tained control  over  the  work,  and  that  the 
one  who  was  in  direct  charge  thereof  was  an 
overseer  and  not  an  independent  contractor.— 
Paro  V.  Whitefield  Savings  Bank  &  Trust  Co^ 
92  A.  331. 

8  332  (Conn.)  Findings  that  a  chauffeur  of  a 
motor  company  was,  at  the  time  of  the  accident, 
carrying  out  the  instructions  of  defendant  as  a 
private  individual  and  not  as  an  officer  of  the 
motor  company,  and  was  using  defendant's  own 
car  support  the  conclurion  that  the  chauffeur 
was  then  the  agent  of  defendant — Wennell  t. 
DowBon,  92  A.  663. 

V.  INTERFERENOEWITH  THE  RB- 
I.ATION  B7  THIRD  PERSONS. 
(A)  CiTll  LiAbllltr. 

8  340  (Vt.)  In  a  suit  by  a  corporation  for  the 
inndelity  of  its  former  directors  in  enticing 
away  employes,  evidence  of  attempts  to  entice 
other  employes,  made  five  months  after  the  di- 
rectors had  sold  their  interest,  held  not  too  re- 
mote to  be  admissible  as  characterizing  the  pre- 
vious act  of  the  directors.— Hooker,  Corser  & 
Mitchell  Co.  y.  Hooker,  92  A.  443. 

MEASURE  OF  DAMAGES. 

See  Damages,  |8  95-llT. 

MECHANICS'  LIENS. 

See  Estoppel,  H  65,  70;  New  Trial,  8  117: 
Partnenblp,  f  163;  Principal  and  Agent,  | 
171. 

n.  RIOHT  TO  XJER. 
(O)  AvMaseat  or  Consent  of  Owner. 

8  73  (Me.)  Under  Rev.  St.  c.  93^  8  29,  giving 
a  lien  for  materials  furnished,  plaintiff,  who  oa 
October  let  agreed  with  defendant  to  furnish 
materials  for  his  house,  was  entitled  to  a  lien 
for  all  materials  furnished,  though  the  work 
was  interrupted  for  a  period,  and  resumed  un- 
der the  original  contract— Van  Wart  t.  Bees, 
92  A.  328. 

(B)  Snbflontrsetora'  nnd  Oontraeton* 
Workmen  and  Haterl&lmen. 

8113  (N.J.)  That  an  owner  after  receiving 
a  stop  notice  from  a  subcontractor  paid  him 
$900  on  account  of  the  amount  claimed  in  the 
notice,  such  fac^  with  others,  was  sufficient  to 
show  that  the  owner  was  satisfied  with  the  sub- 
contractor's work.— Hoffmeir  T.  Tros^  02  A. 
277, 

m.  PROOEEDIHGS  TO  FERFEGT. 

8  132  (Me.)  Where  all  the  materials  are  fur- 
nished under  one  continuing  contract,  although 
at  different  tinuM,  a  statement  filed  within  the 
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time  fixed  by  statate  after  the  last  iton  la 
furnished  ia  eSectlTe  as  to  aU  other  items.— 
Tan  Wart  t.  Bees.  92  A.  828. 

Where  all  the  materials  are  famished  under 
one  contract,  though  not  ordered  at  the  same 
time,  or  where  the  ^^oantit;  or  prices  are  not 
agreed'  apon  at  the  time  of  tiie  order,  the  con- 
tract Is  a  "continuing  contract"  covering  such 
materials. — Id. 

S  149  (Del.  Super.)  Under  Rev.  Code  1852, 
amended  to  1^,  p.  820  (16  Del.  Laws,  c. 
145)  S  1>  par.  6,  a  mechanic's  lien  statement 
for  work,  etc.,  on  two  buildings  owned  by  the 
same  person,  failing  to  specify  the  amoant  due 
on  each  building,  was  fatally  defeetiTe.— Dur- 
ney  v.  DigogUelmo,  92  A.  850. 

TI.  WAXVSB,  DIflCKARaE,  MTjga«ia 

AXD  lATISFAOTION. 
(0>  BxttniriilabiiieBt,  Release,  or  PKyneK*- 

S  236  (N.J.)  Evidence  held  to  show  that  a  re- 
lease of  a  mechanic's  lien  by  a  materialman  was 
signed  on  the  faith  of  a  promise  by  the  contrac- 
tor that  on  receiving  the  money  due  on  the  con- 
tract of  the  owner  by  virtue  of  the  release  it 
would  be  paid  to  the  materialman,  which  prom- 
ise the  contractor  did  not  Intend  to  keep.— Tuttle 
V.  Harris,  92  A.  596, 

J 243  (NJ.)  An  owner  receiving  a  fraudolent 
ease  of  a  mechanic's  lien  held  entitled  to  set 
up  the  release  as  a  discharge  of  the  lien  only  so 
far  as  he  has  actually  paid  money  due  to  the 
contractor  and  is  entitled  to  be  indemnified  for 
the  amount  paid  to  the  contractor  as  a  condition 
to  setting  aude  the  release  in  equity.— Tuttle  v. 
Harris,  92  A.  S96. 

Vm.  INDEMHITT  AOAZNST  IJEN8. 

G3I7  (Pa.)  A  person  who  furnished  material 
to  the  contractor  for  use  in  a  church  building 
held  not  entitled  to  recover  against  the  sure- 
ties on  the  bond  given  by  the  contractor  to  the 
church  trustees,  though  it  purported  to  bind  the 
sureties  to  the  payment  of  materialmen. — First 
Methodist  Episcopal  Church  v.  Isenberg,  92  A. 

MENTAL  CAPACITY. 

Se«  Wills,  H  63-C6,  330. 

MENTAL  SUFFERING. 

See  Damages,  |  178. 

MERGER. 

Bee  Corporations,  §  681. 

MILEAGE  BOOKS. 

See  Carriers,  {  12;  Commerce,  |  47;  Manda< 
mus,  {  165. 

MINES  AND  MINERALS. 

See  Master  and  Servant.  J  288;  Perpetnitles,  | 
4;  Work  and  Labor,  j  29. 

n.  TnXE.  OONTETANOB8.  AlfD 

COKTBAOTS. 
(O)  lieaaes,  Ueeaaea,  snd  Comtmeta. 

S  62  (Pa.)  A  coal  lease  cannot  be  so  con- 
strued Ignore  a  six-year  limitation  on  the 
time  within  which  deficiencies  in  the  yearly 
ou^rat  can  be  niade  up,  if  the  language  used 
can  fairly  .be  given  another  construction.— 
Hodgdon  v.  Lehigh  &  Wilkes-Barre  Coal  Co., 
92  A.  752. 

A  coal  lease  held  to  require  that  80,000  tons 
be  mined  in  any  year  snbsequent  to  that  in 
which  there  was  a  deficiency  in  the  output, 
before  any  tons  mined  in  the  subsequent  year 
could  be  applied  t^  the  deficiency.— Id. 

S  70  (Pa.)  That  plaintiff  and  his  predecessors 
in  title  did  not  own  certain  land  on  the  execu- 


tim  of  a  coal  lease,  and  that  defendant  subse- 
quently acquired  title  thereto  from  the  owner 
of  the  fee  when  the  lease  was  executed.  Aeld  not 
a  good  defense  to  an  action  for  royalties  under 
the  lease.— Lazarus  v.  Lehigh  &  Wilkes-Barre' 
Coal  Co.,  92  A.  121. 

fi  70  (Pa.)  A  mining  lease  construed,  and  held 
not  to  place  such  a  construction  upon  the  con- 
tract between  the  parties  as  entitled  the  lessee 
to  appropriate  without  payment  of  royalties  such 
coal  mined  from  the  larger  of  two  tracts  as 
would  mss  through  a  %-inch  square  mesh. — 
Gtrard  Trust  Go.  of  Philadelphia  v.  Delaware 
&  H.  Co.,  92  A.  129. 

Where  the  lessor  did  not  know  of  a  practice  of 
the  lessee  to  appropriate  such  coal  as  would 
pass  through  a  %-inch  mesh  without  paying  for 
same,  neither  the  lessor  not  his  successor  in  in- 
terest was  estopped,  by  acceptance  of  payment 
for  such  coal  as  passed  over  such  mesh,  to  <^aim 
royalties  for  the  smaller  sizes  of  coal.— Id. 

f70  (Pa.)  A  coal  lease  held  to  require  that 
interest  on  royalties  due  for  coal  mined  in  ex- 
cess of  20.000  tons  and  not  applied  to  making 
up  of  past  deficiendes  be  computed  from  the 
end  of  each  quarter  when  such  royalties  tell 
due.— Hodgdon  v.  Lehigh  A  Wilkes-Barre  Coal 
Co.,  92  A.  752 

A  lessor's  long  acquiescence  in  a  lessee's  oc- 
cupation of  more  surface  than  was  granted  by 
a  coal  tease,  without  demand  for  rental  there- 
for, held  not  to  prevent  the  lessor  from  re- 
covering for  the  use  and  occupation  of  the  ad- 
ditional  surface  occupied  by  the  Irssro.  Td. 

MISJOINDER. 

See  Pleading,  |  406. 

MISREPRESENTATION. 

Sea  Falae  Pretenses;  Fraud. 

MISTAKE. 

See  Reformation  of  Instruments,  f  46. 

MITIGATION. 

See  Assault  and  Battery,  {  34. 

MONEY  RECEIVED. 

1 17  (Pa.)  naintirs  statement  of  claim  held 
to  soffidently  all^  an  implied  contract  to  pay 
over  money  received  for  plaintilTs  use,  and  to 
require  a  reply  in  the  affidavit  of  defense, 
though  the  word  "implied"  was  not  used.- Na- 
tional Metal  Edge  Box  Go.  t.  American  Metal 
Bdge  Box  Co.,  92  A.  42. 

MORTALITY  TABLES. 

See  Evidence,  S  3^- 

MORTGAGES. 

See  Chattel  Mortgages ;  Descent  and  Distribu- 
tion, I  129;  Dower,  S  46;  Estoppel,  §§  38, 
45,  70;  Evidence,  S  441;  Bxecutioc,  g  272; 
Homestead,  §  118;  Insurance,  8  581;  land- 
lord and  Tenant,  §  68 ;  Lis  Pendens,  §  11 ; 
Railroads,  8|  171,  201;  Specific  Performance, 
f  g  24,  121 ;  Subrogation,  gS  17,  41 ;  Usury, 
166;  Wills,  8  695. 

I.  REQUISITES  AND  VALIDITY. 

(D)  Validity. 

8  78  (N.J.Gh.)  In  the  hands  of  one  who  took 
acknowledgment  of  ignorant  women  to  a  mort- 
gage, which  they  signed  without  understanding, 
it  ia  ground  for  declaring  it  void  for  fraud  that, 
instead  of  explaining  it  to  them,  he  induced 
them  to  sign  it.— Guatelli  v.  Brown,  92  A, 
904. 
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T.  ASaXOmtERT  OF  MORTGAGE  OB 
DEBT. 

S  226  (Me.)  A  quitclaim  deed  by  a  mortgagee, 
contRiniDg  an  assignment  of  the  mortgage  debt, 
conveyed  the  grantor's  intereet  as  mortgagee. — 
Smith  V.  Booth  Bros.  &  Hurricane  Isle  Granite 
Co.,  92  A.  103. 

A  deed  by  a  mortgagee  out  of  poBBession,  on- 
accompanied  by  an  asfiigmnent  of  the  mortgage 
debt,  conveya  no  title. — Id. 

One  who  took  a  quitclaim  deed  from  a  mort- 
gagee with  an  assignment  of  the  debt  was  in  ef- 
fect a  mortgHgee,  and  could  not,  while  oat  of 
possession,  transfer  his  title  by  deed  unless  he 
assigned  tbe  debt. — Id. 

A  mortgagee  in  possession,  whether  taken  for 
the  purpose  of  fraredosnre  or  for  any  other  law- 
ful purpose,  has  a  seisin  in  fact  or  a  defeasible 
interest  which  he  can  convey,  and  his  convey- 
ance is  good  against  all  except  those  who  have 
a  Better  title.— Id. 

Person  who,  after  taking  quitclaim  deed  from 
mortgagee  with  assignment  of  debt,  took  posses- 
sion held  presumed  to  be  still  In  possession  when 
he  subsequently  conveyed  andivided  interests 
without  assigning  the  mortgage  debt,  tbough  be 
had  ceased  working  the  property  and  gone  to 
work  elsewhere.— Id. 

S  238  (N.J.)  The  record  of  an  assignment  of 
a  mortgage  is  constructive  notice  thereof  to  the 
mortgagor.— Steadman  v.  Foster,  92  A.  353. 

g  242  (Vt.)  If  an  assignment  of  a  mortgage  by 
testatrix  before  she  made  her  will  was  merely 
for  collection,  the  avails  would  be  hers,  and 
pass  under  the  residuary  clause  of  ber  will.— 
Hopkins  v.  Sargent's  Estate,  92  A.  14. 

§  256  (N.J.Ch.)  A  mortgage  is  invalid  in  the 
hands  of  an  assignee;  tbere  having  been  no 
consideration  for  the  mortgage  or  assignment 
— Quatelli  V.  Brown,  92  A.  003. 

VI.   TRANSFER  OF  FBOFERTT  MORT- 
GAGED OB  OF  EQUITY  OF 
REDEMPTION. 

§277  (Conn.)  The  sale  or  gift  of  an  eqnityof 
redemption  does  not  oblige  the  grantee  to  pay 
the  mortgage  debt  in  the  absence  of  agreement 
therefor.— Haskins  v.  I'oung,  92  A.  877. 

$292  (Conn.)  Evidence  held  insufficient  to 
show  that  a  grantee  of  property  knew  of  a 
clause  in  his  deed  assuming  the  payment  of  the 
mortgage  on  the  property.- Haskins  v.  Young, 
92  A.  877. 

VH.  PAYMENT  OR  PERFORMANCE 
OF  CONDITION.  BBT.EASB. 
AND  lATISFACTION. 

1 298  (N.J.)  The  habitual  payment  of  interest 
to  a  person  other  than  the  mortgagee,  who  pays 
it  to  the  mortgagee,  will  not  authorise  payment 
of  the  principal  to  such  other  person. — stead- 
man  V.  Foster,  92  A.  353. 

The  release  of  a  part  of  the  mortgaged  prem- 
ises after  the  mortgagor  baa  made  an  unau- 
thorized payment  of  the  principal  to  a  person 
other  tlian  the  mortgagee  is  not  a  ratification 
of  the  poyment,  where  the  mortgagee  has  not 
received  any  of  the  money  and  did  not  know  of 
the  payment.— Id. 

Action  of  mortgagee  in  filing  claim  against 
the  estate  of  a  third  person  to  whom  an  unau- 
'  thorized  payment  of  the  principal  had  been 
made  by  the  mortgagor  held  not  to  estop  the 
mortgagee  to  claim  the  full  amount  of  the  mort- 
gage from  the  mortgagor,  or  to  eonstitate  a  rati- 
fication of  the  act  of  the  deceased  in  receiving 
the  money.— Id. 

IZ.  FORECLOSURE  BY  EXEBOISE  OF 
POWER  OF  SALE. 

S  338  (Me.)  A  bill  to  enjoin  the  foreclosure  of 
a  mortgage,  asking  merely  a  permanent  injunc- 
tion, which  would  not  furnish  adequate  relief 
nor  work  out  the  equitable  rights  of  the  par- 
ties, would  be  held  so  that,  by  proper  amend- 


meats  and  the  bringing  In  of  all  parties  in  in- 
terest, a  redempti<m  might  be  fiad.— Gate  t. 
Christisn.  92  A.  489. 

XI.  REDEMPTION. 

1591  (Conn.)  Under  Gen.  St  1902,  S  4144. 
the  right  of  redemption  of  persons  not  par- 
ties is  not  cut  off. — Washington  Trost  Co.  v. 
Norwich  &  Westerly  Traction  Co..  82  A.  880. 

MOTIONS. 

See  Criminal  Law,  |  680;  Pleading,  |  S64; 

Venue,  g  42. 

1 56  (N.J.)  Where  delay  in  entering  an  order 
is  caused  by  the  court,  an  entry  will  be  allowed 
nunc  pro  tone  aa  of  tlie  time  when  the  party 
would  have  otherwise  been  entitled  to  It. — St. 
Vincent's  Ghnrch,  Bfadison,  r.  ECorongh  of  Madi- 
son, 82  A.  34a 

MOTIVE. 

See  Divoroe,  |  64. 

MUNICIPAL  CORPORATIONS. 

See  Carriers,  SS  t2,  18 ;  Constitutional  Law,  H 
43,  212,  258;  Courts,  fi  188;  Dedication,  » 
38,  63  ;  Eminent  Domain,  §{  101.  141 :  High- 
ways, i  187 ;  Intoxicating  Liquors,  {  46%  ; 
Mandamus,  g  129;  Bailroads,  gf  72,  75,  TO, 
82;  Schools  and  School  Districts;  Street 
Bailroads :  Sunday,  gg  2,  6 ;  Towns ;  Wa- 
ters and  water  Courses,  {{  182-208;  Wills, 
I  104.  . 

I.  CREATION,   ALTERATION,  EXIST- 
ENCE, AND  DISSOLUTION. 

(A)  Ineorp oration  and  iBeldents  of  Bx- 
Istenoe. 

g  12  (Pa.)  Action  of  the  court  in  refoidng  to 
strike  down  city  charter,  in  proceeding  institat- 
ed  three  years  after  an  election  favorable  to  in- 
corporation, held  proper,  where  the  contention 
was  that  the  order  to  hold  the  election  was  issu- 
ed as  provided  by  Act  April  15,  1907  (P.  L. 
m),  instead  of  under  Act  May  28,  1907  (P.  L. 
2()S).— Commonwealth  v.  Oity  of  FottsvUle,  92 
A.  639. 

<0  Amendment,  Repenl,  or  Fmfefltnre  mt 
Chnrter,  and  Dlaaolntton. 

g  47  (Pa.)  Act  May  28,  1007  (P.  L.  268),  was 
intended  merely  as  an  amendment  of  Act  April 
10,  1!>05  (P.  L.  127),  itself  an  amendment  of 
Act  May  23,  1889  (P.  L.  277).  providing  for  the 
incorporation  and  govemmoit  of  cities  of  the 
third  class,  and  not  as  a  repeal  of  Act  April  15, 
1907  (P.  L.  66).— Commonwealth  v.  City  of 
Pottsviile,  92  A.  639. 

g48  (N.J.Sup.)  The  words  "all  other  oEBccrs." 
as  used  in  the  Walsh  Act  of  April  25,  1911 
(P.  L.  1911.  p.  463),  declaring  that,  on  the 
organization  of  commissioners  elected  in  a  city, 
the  terms  of  all  other  officers  shall  cease  and 
determine,  held  to  include  a  commissioner  of 
the  sinking  fund  of  a  raty  adopting  the  com- 
mission form  of  government.— liondenslager  v. 
IXeston,  92  A.  64. 

n.  OOVERNMENTAL  POWERS  AND 
FUNCTIONS  IN  QENERAL. 

g  63  (Md.)  The  conrt  cannot  declare  an  act 

or  ordinance  unconstitutional  because  unwise, 
but  only  where  it  plainly  contravenes  a  provi- 
sion of  the  Constitution.— Hiller  v.  State,  92  A. 
842. 

Courts  can  determine  whether  an  ordinance  is 
valid  as  an  exercise  of  the  police  power, — Id. 

TV.  PROCEEDINGS  OF  COUNCIL  OR 
OTHER  OOTERNINO  BODY. 

(A)  Heetinva,  Roles,  «ntf  Proee«dln«B  In 
Geuernl. 

{89  (Me.)  Where  warrants  for  the  corpora- 
tion meethigs  of  the  Camden  villagft  corporatii(m 
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were  duly  directed  and  posted,  and  the  retama 
sinied  as  provided  by  Priv.  &  Sp.  Laws  1866- 
66.  c.  266,  i  7,  the  meetinss  were  legally 
called,  though  Bev.  St.  c  4,  I  9,  was  not  com- 
plied with.— Paul  T.  Huse. 

(B)  Ordinances  and  ByLnvra  In  General. 

1 107  (N.J.SDP.)  The  coancllman  at  large  of 
the  town  of  Boonton  provided  for  by  Act  April 
iS,  1907  (P.  L.  p.  held  to  exercise  the  fane- 
tiotw  of  the  mayor  provided  for  by  Act  March  26 
1872  <P.  L.  p.  803),  and  hence  his  retention  of 
an  ordinance  submitted  for  more  than  14  days 
rendered  it  a  law  without  his  signature.— Mayor, 
etc^  of  Town  of  Boonton  v.  Logan,  92  A.  97. 

DiKler  Act  March  26, 1S72  (P.  L.  p.  803),  pro- 
▼idinff  for  the  sobmlBsion  to  the  mayor  the 
town  of  Boonton  of  copies  of  ordinances  for  his 
approval,  the  submission  of  the  original  ordi- 
nance is  a  substantial  compliance.— Id. 

Where  an  original  ordinance  was  anbmitted  to 
the  mayor  and  he  retained  it  for  more  than  14 
days  though  the  charter  provided  that  any  pro- 
posed ordinance  should  hccome  a  law  without 
his  signature  at  the  expiration  of  that  time,  he 
cannot  justify  his  refusal  to  redeliver  the  ordi- 
nance on  the  ground  that  it  was  inTalid.— Id. 

§  1 10  (N.J.Snp.)  An  ordinance  fixing  term  of 
office  of  city  aurveyor,  as  authorized  by  P.  L; 
1904,  p.  151,  held  not  to  Involve  an  expenditure 
of  money  ao  as  to  require  publication  under  the 
New  Bmnawick  charter.— Schneider  t.  Atkln- 
wn,  92  A.  81. 

V.  OmCSRS,  AGENTS,  AHD  EM- 
PLOTlfiS. 
(A)  Hnnlolpal  Olllcera  In  General. 

1124  (N.J.SUP.)  Act  of  1906.  S  6  (P.  L.  p.  16). 
held  not  to  repeal  Act  of  1904  (P.  L.  p.  151). 
fixing  the  term  of  certain  offlcem  of  cities  of  the 

Bccond  class  at  three  years,  regardless  of  when 
appointed,  which  repealed  Act  of  1901  (P.  L.  p. 
41).— McCrellis  v.  Curran,  92  A.  84. 

S  147  (N.J.Sup.)  Where  a  cit^  commissioner 
acted  as  such  on  the  day  on  which  bis  resigna- 
tion became  effective,  his  acts  were  not  those 
of  a  de  facto  officer,  since  he  was  acting  under 
no  color  of  right  to  the  office. — Loughran  v.  Jer- 
sey City,  92  A.  55. 

I  149  (N.J.Sop.)  Under  P.  L.  1904,  p.  151, 
where  person  elected  city  surveyor  in  January, 
1908,  held  over  with  the  acauiescence  of  the  com- 
mon council  until  January,  1912,  when  he  was 
again  elected,  he  was  entitled  to  the  office  for  a 
further  term  of  three  years,  and  the  common 
council  in  January,  1913,  could  not  declare  the 
office  vacant. — Schneider  v.  Atkinson,  92  A.  81. 

S  155  (N.J.Sup.)  Under  Act  of  1904  (P.  L.  p. 
151),  the  act  of  the  council  of  a  city  of  the  sec- 
ond class  in  declaring  the  office  of  street  com- 
missioner vacant  within  three  years  from  the 
appointment,  together  with  the  appointment  of 
another,  is  wholly  void. — McCrellis  v.  Curran, 
92  A.  84. 

S  167  (Fa.)  There  is  a  clear  distinction  be- 
tween "governmental  powers"  and  the  "busi- 
ness or  proprietary  powers"  of  municipalities. 
With  respect  to  the  former  their  exercise  is  so 
limited  that  no  action  taken  by  the  governing 
board  is  binding  on  its  successor,  whereas  the 
latter  are  not  anbject  to  such  limitation.— Ho- 
Cormick  t.  Hanover  Tp.,  92  A.  196. 

(B)  Knnlolpal   DeparCincnta   and  Oflccrs 
Thereof. 

{  178  (N.H.)  Under  Laws  1911,  c.  360.  and 
Pnb.  'St.  1901,  c.  47,  §  7,  the  mayor  of  Man- 

chestei  has  power  to  veto  the  election  of  a 
member  of  the  board  of  public  works  by  the 
aldermen. — Attorney  General  v,  Hayes,  92  A. 
166. 

1 191  (N.J.Sup.)  Where  the  board  Of  alder- 
men created  the  office  of  clerk  as  a  distinct 
public  office,  as  authorized  by  Paterson  City 


Charter,  fi  12,  such  clerk  was  entitled  to  hold 
the  office  of  registrar  of  vital  statistics,  under 
section  20  of  the  ordinance  creating  the  office, 
and  P.  L.  1895,  p.  401,  and  not  the  city  clerk 
who  by  section  25  of  the  charter  is  ex  offldo 
clerk  of  the  board  of  aldermen.— Standeven  T. 
Gall,  92  A.  362. 

8  203  (N.J.Sup.)  In  cities  governed  by  the 
charter  act,  the  appointment  of  a  street  com- 
missioner must  b«  by  ordinan<ie.-Ooniiors  t. 
Hillman,  02  A.  59. 

§  205  (N.J.J  The  charter  of  the  dty  of  Atlan- 
tic City,  wbicb  was  incorporated  under  P.  L. 
1802,  p.  284,  held  to  make  the  board  of  water 
commissioners  a  mere  agency  of  the  dty  with- 
out corporate  powers  separate  from  those  of  the 
city.— West  Jersey  &  S.  R,  Co.  v.  Board  of 
Water  Com'rs  of  Atlantic  City.  92  A.  369. 

Valid  contracts  by  the  water  commissioners  of 
Atlantic  City  on  behalf  of  the  dty  are  the  orig- 
inal contracts  of  the  city,  and  not  of  the  com- 
missioners, though  they  dgn  their  own  names. 
— Id. 

The  acts  of  the  members  of  the  board  of  wa- 
ter,commissioners  of  Atlantic  City  are  the  acts 
of  the  city  or  of  the  individual  members  of  the 
commission,  depending  on  whether  or  not  they 
are  done  in  the  exercise  of  lawful  authority  to 
bind  the  city.— Id. 

VI.  PBOFERTT. 

{22f  (Vt.)  Municipal  corporations  may  ao* 
quire  real  and  personal  estate  by  gift,  bequest; 
or  devise  for  the  purposes  of  their  creation,  and 
a  gift  onqualifled  in  its  terms  will  be  limited  to 
such  purposesr— Gramton  t.  Cramton's  Estate, 
92  A.  814. 

VH.  COMTBAOTS  IK  OEHEBAI.. 

S  226  (Pa.)  Munidpalities  can  exercise  .  no 
powers  except  those  expressly  conferred  by 
statute  or  necessary  to  the  exercise  of  their 
corporate  powers^HcGormick  t.  Hanover  Tp., 
92  A.  19S: 

IX.  PUBLIC  mPROVEBfEHTS. 

(B)  Prellmlnarr   ProoeedlnKi   and  Ordl- 
uaneba  av  BeaolntloBS. 

$313  (Conn.)  Until  an  assessment  has  been 
made  and  adopted  by  the  court  of  common  coun- 
cil, the  obligation  of  the  city  is  not  fixed,  and  the 
proceeding  may  be  discontinued,  though  the 
electors  have  voted  an  v)propriation  for  the  con- 
struction of  the  improvement— Appeal  of  Del- 
laripa,  92  A.  116. 

Failure  to  apportion  an  appropriation  for  por- 
tions of  a  sewer  held  a  discontinuance,  and  a 
new  assessment  was  properly  made  without  at- 
tempting to  apportion  the  appropriation.— Id, 

8321  (N.J.)  The  right  to  contest  the  validity 
of  a  municipality's  proceedings  for  a  public  im- 
provement is  a  property  right  accorded  to  a  tax- 
payer affected  thereby,  but  not  to  one  who  is 
not  a  taxpayer. — Johnson  t.  Borough  of  Mon- 
mouth Beach,  92  A.  347. 

Where  the  prosecutor  in  certiorari  to  contest 
munidpal  proceedings  for  public  improvements, 
purchased  the  property  merely  to  acquire  a  legal 
status  to  sue  as  a  taxpayer,  he  was  chargeable 
with  his  vendor's  laches  in  ddaying  to  attack 
the  proceedings.— Id. 

(G)  Oontracta. 

8  358  (Md.)  Where  a  city  inspector  of  build- 
ings was  made  by  contract  at»olute  judge  of  the 
conformance  to  standard  of  a  contractor's  work, 
his  decision,  in  the  absence  of  fraud,  is  con- 
clusive against  a  subcontractor. — Hughea  t. 
Modd  Stoker  Co.,  92  A.  845. 

8362  (Pa.)  That  a  city  ordered  a  contractor 
to  comolete  a  sewage  system  shortly  before  and 
after  the  time  stipulated  by  the  contract  for 
the  completion  thereof  did  not  constitute  a 
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waiver  of  the  city's  right  to  damageH  for  de- 
lay.—Egolf  V.  City  of  York,  92  A.  695. 

8373  (N.J.Ch.)  Where  a  municipal  corpora- 
tion filed  a  bill  of  interpleader  against  a  con- 
iractor  and  claimants  of  a  fund,  and  the  con- 
tractor filed  an  affidavit  that  he  had  defenses 
available  at  law  hot  not  in  BDcb  suit  without 
specifically  aUeging  the  facts,  the  affidavit  was 
insufficient  to  compel  claimants  to  sne  at  law  on 

gain  of  dtsmiBBal,  as  provided  by  Municipal 
>iena  Act,  S  6,  as  amended  by  P.  L.  1900,  p. 
2e3.-€ity  of  MUlville  v.  Corey,  92  A.  287. 

8  374  (Fa.)  Under  the  evidence  in  a  contrac- 
tor's action  for  the  amount  due  under  a  con- 
tract, held  that  the  question  of  the  amount  to 
be  awarded  defendant  aa  damages  for  delay 
was  for  the  jury.— E!c<df  t.  City  of  York,  92 
695. 

(D)  DaaatiKeB, 

i  385  (Me.)  Replacing  matter  worn  or  washed 
from  a  street  held  not  a  raising  thereof,  within 
Rev.  St  c.  23,  g  68,  relating  to  damages.— 
Sherburne  v.  Inhabitants  of  Sanford,  02  A. 
997. 

Circumstances  tinder  which  a  town  held  liable 
for  change  of  grade  in  a  street  stated. — Id. 

§  385  (Md.)  Where  a  municipal  corporation 
changes  or  regrades  Its  streets,  and  does  so  skill- 
fully, without  trenching  on  the  property  of  ad- 

J tuning  owners,  it  is  not  liable  for  consequential 
lamagcs  to  abntting  owners. — Baltimore  &  O. 
B.  Co.  V.  Kane,  92  A.  632. 

S  385  (Md.)  A  mnnicipal  corporation,  which 
by  ordinance  antborized  the  construction  of 
bridge  approadies  without  taking  any  of  an 
adjacent  owner's  property,  is  not  liable  in  con- 
sequential damages  for  the  change  of  grade. — 
Baltimore  &  O.  B.  Go.  v.  Kahl,  02  A.  770. 

3  395  (ife.)  Measure  of  damages  from  raising 
the  street,  under  Bev.  St  c.  23,  {  68,  held  the 
diminution  in  market  value  of  the  property  from 
the  raising,  and  not  to  include  damages  from 
Bubflequeot  injuries  by  surface  water,  defective 
catdi  basins,  etc.— Sberbume  t.  Inhabitants  of 
Sanford,  92  A.  907. 

1 400  (Md.)  Where,  to  eliminate  a  grade  cross- 
ing, for  convenience  of  the  general  public,  the 
city  directed  a  change  of  street  grade  in  a 
street,  an  abutting  owner  cannot  recover  from 
the  city  because  the  change  of  grade  resulted  in 
the  greatest  benefit  to  the  railroad  company.— 
Baltimore  &  O.  R.  Co.  v.  Kane,  92  A.  532. 

Where  a  railroad  company  bad  nothing  to  do 
with  the  work  of  changing  the  grade  of  a  street, 
which  was  done  by  a  city  to  diminate  a  grade 
crossing,  it  is  not  liable  to  an  abutting  owner, 
injured  by  the  change  in  the  grade,  because  it 
received  great  benefit— Id. 

Where  a  city,  to  obviate  a  grade  crossing, 
gave  Its  consent  to  the  construction  of  a  bridge 
approach  by  the  railroad  company,  and  the  com- 
pany voluntarily  did  the  work  for  its  own  in- 
terest, it  is  liable  to  an  abutting  owner  in  dam- 
ages, where  the  approach  rendered  access  to  his 
property  by  an  alleyway  more  difficult— Id. 

8404  (Me.)  Evidence  held  sufficient  to  war- 
rant a  finding  that  there  was  a  substantial  rais- 
ing of  the  street  in  front  of  plaintiff's  land. — 
Sherburne  t.  Inhabitants  of  Sanford,  92  A.  997. 

Evidence  held  to  show  that  a  change  of  grade 
of  a  street,  if  any,  was  not  the  cause  of  damages 
to  plainti£rs  proiwrty  from  flow  of  water  there- 
on.—Id. 

(B)  AaaesameBta    for    Beneflta,   mnA  Spe- 
cial Taxe«. 

8406  (Conn.)  Though  the  charter  of  a  mu- 
nicipality provided  that  the  common  council 
vhould  not  order  any  public  work  requiring  an 
expenditure  of  more  than  flO.OOO,  unless  ap- 
proved by  a  majority  at  a  city  meeting,  the 
board  of  street  commissioners  may  make  a  valid 
assessment  for  the  construction  of  a  sewer, 
costing  much  more  than  $10,000,  before  any 
appropriation  has  been  made.— Appeal  Of  Dctla- 
ripa,  02  A.  116. 


f  417  (Conn.)  That  a  proposed  sewer  would 
incidenially  do  awaj  wltii  a  public  nuisanoe  will 
not  invalidate  the  asBessment— Appeal  of  Della- 
ripa,  02  A.  116. 

8432  (N.J.)  Lands  within  the  sewerage  area, 
and  benefited  at  least  indirectly,  held  liable  to 
an  assessment  for  benefits,  under  Act  Feb.  IV, 
1805  (P.  li.  p.  05;  3  Comp.  St  1010,  p.  3530. 
8  468).— St  Vincent's  Church,  MacUaou,  t.  Bor- 
ough of  Madison,  92  A.  34a 

8  503  (Conn.)  A  finding  by  the  committee  of 
special  benefits  to  landowners  from  the  construc- 
tion of  a  sewer  is  conclusive  on  appeal,  wbere 
no  facts  appear  of  record  showing  that  such 
finding  could  not  reasonably  have  been  made. — 
Appeal  of  Dellaripa,  92  A.  116. 

8512  (N.J.)  That  certiorari  to  review  a  sew- 
erage assessment  is  not  allowed  within  the  time 
stipulated  bj  Borough  Act,  8  ^>  will  not  pre- 
clude a  consideration  of  the  matter,  where  the 
application  for  the  writ  was  made  in  time. — 
8t  Vincent's  Cliurch,  Madison,  y.  Borough  of 
Madison,  02  A.  348. 

The  borough  clerk  and  collector  were  not  en- 
titled to  have  certiorari  quashed  as  to  them, 
where  the  writ  was  directed  to  them  in  con- 
junction with  the  borough  council,  and  they 
with  the  mayor  and  councUora  signed  the  le- 
tum.— Id. 

X.  FOUOE  POWER  AlfB  REOXTLA- 
TlOIfS. 

(A)  Delesratlon,  Bsc  tent,  and  Bxereiae  off 

Power. 

6  605  (Conn.)  Under  18  Sp.  Laws,  p.  309,  f 
12,  a  town  ordinance  forbidding  the  operation  of 
any  rendering  plant  so  as  to  be  injurious  to 
the  health  and  comfort  of  others  is  within  the 
power  conferred  upon  the  selectmen.- State  t. 
WooUey,  92  A.  662. 

(B)  VIolatioma  and  Baforaeaneat  of  Refftt- 

latioas. 

8  639  (Conn.)  Under  Oen.  St  1902,  S  1494,  a 
complaint  charging  an  offense  for  violation  of 
an  ordinance  in  the  language  of  the  ordinance 
is  sufficient— State  v.  WooUey,  92  A.  662. 

XI.  USE  Aim  KEOVXtATION  OF  PUB- 
UC  PULCES.  PBOPERTT, 
AND  WORKS. 

(A)  Streets  and  Other  Pnblle  WaTB> 

8  658  (Vt)  Towns  and  cities  are  not  the  own- 
ers of  the  streets  and  highways  within  their 
limits,  but  they  are  chained  with  maintaining 
them,  and  it  is  the  policy  of  the  state  to  delegate 
to  municipalities  very  extensive  powers  in  re- 
spect to  highways. — City  of  Barre  v.  Barre  &  H. 
Traction  &  Power  Co.,  02  A.  2S7. 

§  703  (Me.)  A  dty  ordinance,  providing  for 
the  driving  and  control  of  teams  along  the 
streets,  held  inapplicable  to  a  team  that  escaped 
from  Its  driver  on  the  owner's  land  before 
reaching  a  street,  where  it  ran  upon  and  in- 
jured plaintiff,  a  traveler. — Briggs  v.  Lake  Au- 
burn Crystal  Ice  Co.,  92  A.  185. 

§705  (Del.Super.)  One  injured  In  a  collision 
between  an  automobile  and  a  bicycle  could  not 
recover,  unless  defendant  was  negligent  and  he 
was  free  from  negligence  proximately  contribut- 
ing to  the  accident.— Travera  v.  Hartman,  92  A. 
855 

One  injured  in  collision  between  bicycle  and 
automobile  held  not  entitled  to  recover,  if  the 
accident  could  not  have  been  prevented  by  the 
exercise  of  ordinary  care  and  prudence.— Id. 

Automobile  operator  and  bicycle  rider  Add 
to  have  equal  right  to  use  streets,  and  ^eb  to 
have  the  right  to  assume  that  the  other  would 
exercise  ordinary  care. — Id. 

Traveler  on  the  right  side  of  a  street  held  en- 
titled to  assume  that  approaching  traveler  on 
the  wrong  ^de  will  do  what  a  reasonably  pru- 
dent person  would  do  to  avoid  a  collision,  and 
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not  liable  if  he  does  all  that  a  reasonably  care- 
ful and  prudent  person  would  do, — Id. 

Violation  of  ordinance  requiring  v^des  to 
keep  as  near  the  rigbt-hand  curb  as  practicable 
held  negligence  per  se.  and  to  defeat  a  recovery 
for  injuries  to  which  sach  negligence  proximate- 
ly contributed.— Id. 

The  driving  of  an  automobile  on  a  city  street 
at  a  rate  of  speed  unlawful  under  a  statute  or 
ordinance  is  negligence  per  se,  and  renders  a 
party  liable  for  injuries  of  which  such  negli- 
gence is  tbe  proximate  cause.— Id. 

Plaintiff  held  not  entitled  to  recover  for  in- 
juries, if  both  he  and  defendant  were  negligent, 
and  the  negligence  of  both  proximately  entered 
Into  the  accident.— Xd. 

S  705  (DeLSuper.)  Where  plaintiff's  horse 
took  fright,  reared,  and  fell  upon  a  hitching 
post,  defendant,  though  his  automobile  frighten- 
ed the  horse,  is  not  Uable,  unless  he  was  guilty 
of  negligence.— Walls  v.  Windsor,  92  A.  989. 

Both  a  motorist  and  the  owner  of  horses  are 
entitled  to  use  streets,  each  being  required  to 
use  them  in  a  careful  manner  for  tbe  safety 
of  the  other.— Id. 

For  a  motorist  to  drive  close  to  a  horse,  on 
the  side  of  a  public  street  does  not  in  itself 
show  negligence. — Id. 

Under  Rev.  Code  1915,  {  243,  held,  that  a 
motorist  was  not  negligent. in  driving  his  car 
past  a  horse,  where  be  neither  did  nor  could 
observe  its  fright,  though  he  should  have  stop- 
ped the  machine,  if  necessary,  to  avoid  frighten- 
ing the  animal. — Id. 

1 705  (N.J.)  In  an  action  for  injuries  due  to 
the  top  of  an  express  wagon  driven  by  defend- 
ant coming  in  contact  with  a  scaffold  on  wtiich 
plaintiffs  were  standing,  in  a  liighway.  it  was 
error  to  Instruct  that  it  was  the  driver's  duty 
to  BO  drive  as  not  to  injure  plaintiffs,  and  to 
refuse  an  instruction  that  he  had  a  right  to 
presume  that  tbe  street  was  free  from  a  scaffold. 
— Matheke  v.  United  States  Express  Co.,  92 

A.  im. 

While  the  driver  of  a  wagon  must  use  rea- 
sonable care  to  avoid  a  scaffold  over  a  street 
after  he  sees  it,  he  ia  not  negligent  merely  for 
failure  to  look  for  the  obstruction,  of  which 
he  has  the  right  to  presume  tbe  street  free. — Id. 

S  706  (Conn.)  A  passenger  about  to  get  off  a 
street  car  held  not  negligent  as  a  matter  of  law 
because  she  did  not  look  for  vehicles  approach- 
ing.—Weunell  T.  Dowson.  92  A.  663. 

In  an  action  for  injuries  from  being  atrock 
by  an  automobile  while  alighting  from  tbe 
street  car,  evidence  held  to  support  a  finding 
that  the  chauffeur  knew  of  tbe  street  car  com- 
pany's notice  to  passengers  to  leave  by  the 
front  door  between  5:30  and  7  p.  m. — Id. 

I  706  (DeLSuper.)  Burden  held  to  be  on  par- 
ty, suing  for  injuries  sustained  In  cotliaion  be- 
tween automobile  and  bicycle,  to  prove  defend- 
ant's negligence.— Travers  v.  Hartman,  92  A. 

855. 

§  706  (Me.)  Violation  of  a  city  ordinance  reg- 
ulating tbe  driving  of  teams  in  the  streets,  re- 
sulting in  injury  to  a  traveler,  held  evidence  of 
negligence,  but  not  negligence  per  se.— Brigga  t. 
Lake  Aubum  Crystal  Ice  Co.,  92  A.  186. 

(t  706  (Fa.)  Under  the  evidence  in  an  action 
for  the  death  of  plaintiff's  minor  son,  struck 
by  an  automobile,  neld  that  the  court  properly 
entered  a  nonsuit- Stahl  y,  Sollenberger, 
A.  720. 

(C)  Fnbllo  Bnildlnss,  ParlcM,  and  Other 
Pabllo  Places  and  Property. 

§  722  (N.H.)  Where  a  town  in  the  exercise  of 
its  corporate  functions  executed  a  lease  of  town 
land,  a  covenant  therein  that,  if  tbe  lajid  was 
taxed,  tbe  town  would  pay  the  taxes  or  permit 
its  deduction  from  the  rent,  was  valid.- Hamp- 


ton Beach  Improvement  Co.  t.  Town  of  Hamp- 
ton, 92  A.  649. 

Liability  of  a  town  under  a  lease  of  town  land 
to  pay  to  the  lessee  taxes  assessed  on  the  prop- 
erty, and  which  he  had  paid,  held  a  town 
tsbarge,  within  Pub.  St  1901.  c.  40,  i  4,  author- 
izing a  town  to  raise  money  for  all  necessary 
charges  arising  within  the  town.— Id. 

Xn.  TORTS. 

(A)  Bkevolae  ot  OoTmmmeatal  mrtA  Oovpo* 
rate  Poireva  In  Oeneral. 

{733  (Me.)  A  town  is  not  liable  for  fault  in 
the  location,  size,  plan  of  construction,  or  gen- 
eral design  of  its  sewers,  but  it  may  be  liable  for 
failure  to  keep  them  In  repair.— Sherburne  v. 
Inhabitanto  of  Sanford,  92  A.  997. 

(C)  Defects  or  Obatmctlon*  la  Streets 
and  Otber  Public  Wars. 

{ 808  (N.J.Sup.)  Where  a  pedestrian  on  a 
street  is  injured  from  the  springing  of  a  defec- 
tive cellar  door  in  the  sidewalk,  on  which  he  has 
stepped,  the  owner  of  the  building  is  liable.— 
Kelly  V.  Lembeck  &  Betz  E^agle  Brewing  Co.,  92 
A.  282. 

i  809  (N.J.)  A  railroad  company  held  prima 
facie  negligent  in  maintaining  a  wall  in  a  con- 
dition which,  by  reason  of  loose  stones,  was  dan- 
gerous to  an  infant  lawfully  upon  the  streeL— 
Soriero  v.  Pennsylvania  B.  Co.,  92  A.  004. 

8  821  (N.J.Sup.)  Whether  a  sidewalk,  com- 
posed in  part  of  a  cellar  door^  which  was  so 
slippery  that  a  pedestrian  stepping  thereon  was 
likely  to  slip  and  fall,  was  defective,  so  that  the 
owner  qf  the  building  was  chargeable  with  negli- 
gence, held  for  tbe  jury. — Kelly  v.  Lembeck  & 
Betz  Kagle  Brewing  Co.,  92  A.  282. 

In  a  pedestrian's  action  against  the  owner  of 
a  building  for  injuries  from  a  fall  due  to  his 
slipping  on  a  cellar  door,  constituting  part  of 
tbe  sidewalk,  the  question  whether  plaintiff  was 
negligent  in  failing  to  look  at  the  sidewalk  was 
for  the  jury. — Id. 

i  822  (N.J.)  An  instruction  that  defendant 
was  required  to  use  "that  degree  and  amount  of 
care  which  Is  within  the  range  of  human  precau- 
tion and  foresight"  held  to  require  too  great  a 
degree  of  care.— Soriero  v.  Pennsylvania  B.  Co., 
92  A.  604. 

(D)  Defeets   or  Obatraotlons  in  Sewcrs> 
Drains,  and  Water  Cannes. 

5845  (VL)  Under  Public  Statutes,  4031,  pro- 
viding for  notice  to  a  town  of  injuries  from  a 
defective  culvert,  it  is  essential  to  the  right  to 
recover  against  the  town  for  such  injunes  to 
prove  the  giving  of  the  notice.— Parker  v.  Town 
of  Pittsfield,  92  A.  24. 

In  an  action  for  injuries  by  reason  of  an  al- 
leged defective  culvert,  tbe  fact  that  a  notice 
given  under  P.  S.  4031,  was  not  objected  to 
when  offered  in  evident^  did  not  constitute  a 
waiver  of  defects  tfaerein,  nor  estop  defendant 
to  take  advantaj;e  of  such  defects  when  subse- 
quently shown, — Id. 

In  an  action  for  injuries  caused  by  an  alleged 
defective  culvert,  a  notice  of  the  defect  held 
to  designate  the  place  with  nuflic-Ieiit  definite- 
ness:  the  word  "about,"  need  with  reference  to 
the  distance  from  a  well-defined  point,  beins  of 
varying  signiflcance,  and  the  distance  not  being 
controlling.— Id. 

XIII.  FISCAI.  ICANAOESffElfT,  PUB- 
UC  BEBT,  SECtTRITISa,  AND 
TAXATION, 

(A)  Povre*  to  Inonr  Indebtedness  nnd  Bx- 

pendttnres. 

{  867  (Pa.)  The  returns  of  a  special  election 
to  increase  borough  debts  need  not  be  counted  by 
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the  cbart  of  common  pleaa^Kuight  t.  Boroogh 
of  Coadenport,  82  A.  2»B. 

(B)  AAmtnlatrBtlon    In    General,  Appro- 
priation, Warrant*  and  Parment. 

5  887  (Md.)  Under  Ordinance  of  1859,  Acta 
1861-62,  c.  29,  Acta  1882,  c.  229,  and  Baltimore 
City  Charter,  §  6,  subseca.  90,  97,  the  board  of 
estimates  cannot  treat  unexpended  revenue  of 
the  board  of  park  commisBionerB  as  belonging 
to  the  current  funds  of  the  city  for  the  next 
year.— Ci^  of  Baltimore  t.  Willianu,  92  A. 
1066. 

S  892  (Conn.)  An  appropriation  of  public 
moneys  for  one  object  cannot  be  used  for  on- 
Other.— Appeal  of  Deliaripa,  92  A.  116. 

(D)  Taxea   and   Otber  Revenne,  mmA  Ap- 
plication Thereof. 

S  964  (Me.)  Laws  1803.  c.  407,  held  to  author- 
ize the  Camden  village  corporation  to  assess 

Eroperty  to  pay  for  the  erection  of  a  village  hall 
uildii^,  though  it  does  not  expressly  provide 
for  assessment  of  taxes.— Paul  v.  Huse,  02  A. 
B20. 

5972  (Me.)  Under  Priv.  &  Sp.  Laws  1860- 
68,  c.  266,  §  3,  assessmcDtB  were  not  invalid 
because  the  assessors  did  not  make  up  an  inde- 
pendent assessment,  but  simply  copied  the  val- 
aation  made  by  the  town  assessors,  though  the 
corporation  bad  not  so  directed. — Paul  v.  Huse, 
92  A.  520. 

1 974  (N.J.)  Where  a  city  procures  the  adjust- 
ment Of  disputed  delinquent  taxes,  under  the 
"Martin  Act,"  the  confirmed  report  of  the  com- 
missioners is  binding  on  the  city  and  taxpayer, 
and  all  prior  assessments  and  taxes  included  in 
the  report  should  be  canceled. — Erie  Elevator 
Co.  T.  Jersey  City,  92  A.  699. 

Where  a  city  accepts  the  amount  fixed  by  an 
adjustment  of  disputed  taxes,  under  the  "Mar- 
tin Act,"  it  is  estopped  from  demanding  pay- 
ment of  taxes  levi^  prior  to  the  adjustment 
and  included  in  the  confirmed  report— Id. 

Where  the  report  of  the  commissioners  of  ad- 
justment of  taxes  under  the  "Martin  Act" 
laila  to  recognize  legal  principles  or  is  improvi- 
dently  confirmed,  the  circuit  court  judge  may 
set  aside  the  adjustment  and  again  r^er  the 
matter  to  the  commissioners,  and  confirm  the 
Bubseguent  report, — Id. 

Where  the  city  clerk  renders  a  bill  for  taxes 
as  adjusted  under  the  "Martio  Act,"  according 
to  a  report  on  file  in  his  office,  and  collects 
taxes  accordingly,  he  cannot,  because  after  eight 
years  he  is  unable  to  find  the  report,  deny  that 
such  report  was  made.— Id. 

§978  (DeLSuperO  The  provlsiou  of  Act  April 
19,  1883  (17  Del.  Laws,  c.  207,  j  91);  requiring 
the  assessor  and  collector  to  advertise  the  de- 
linquent list,  with  a  deBcripti<m  of  the  realty 
tax,  is  mandatory.— City  of  Wilmington  t. 
Thomas,  92  A.  810. 

5  979  (N.J.)  Where  a  city  is  estopped  by  the. 
acceptance  of  adjusted  taxes,  to  collect  prior 
taxes,  equity  will  enforce  such  estoppel  at  the 
instance  of  a  purchaser  of  the  property  after 
such  adjustment.— Erie  Elevator  Co.  t.  Jersey 
Oity,  92  A.  S99. 

MUTUAL  AID  SOCIETIES. 

See  Beneficial  ABSociations. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  S6  687-698. 

NAMES. 

See  Parties,  ||  66,  94,  96. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  |  258. 


NAVIGABLE  WATERS. 

See  Waters  and  Water  Cooisai. 

m.  HIPAIUAN  AND  UTTOaAX 
RIGHTS. 

1 39  (Pa.)  The  owners  of  low  ground  near  a 
navigable  river  mas  guard  themselves  against 
Bood  water  by  a  dike,  though  the  depth  of  tlM 
water  upon  other  ground  be  temporarily  in- 
creased.—Smeltzer  V.  Borough  of  Ford  City. 
92  A.  702. 

Low  lands  along  a  navigable  stream,  having 
become  urban  property,  owe  no  servitude  to  otli- 
er  upper  adjoining  lands  to  carry  oS,  without 
interference,  extraordinary  flood  waters  which 
leave  the  main  channel  and  flow  anr  the  bot- 
tom landa— Id. 

NECESSITY. 

See  Easements,  H  8. 18,  36. 

NEGLIGENCE. 

See  Agriculture,  5  4:  Animals,  §5  70,  74;  Ap- 

Eeal  and  Brror^  S  173 ;  Garners  f§  158-347 : 
lamages,  §  12 ;  Electricity ;  Highways,  H 
180-213;  Innkeepers,  5  11;  Landlord  and 
Tenant,  SS  162-167 :  Master  and  Servant,  || 


262 ;  Waters  and  Water  Courses.  {  207. 

I.  ACTS  OB  OSaSSIOMS  COHSTETUT- 
IKG  IfEOIJGEMCE. 
<A]  Personal  ConAuct  In  General. 

S  I  (DeLSuper.)  "Negligence"  defined. — Cecil 
V  Mundy,  92  A.  850 ;  Travera  v.  Hartman,  Id. 
855:  Reynolds  v.  Clark,  Id.  873:  McGowan 
V.  Wilmington  &  P.  Traction  Co.,  Id.  1015. 

(B)  Danseronn      Snbiitance«,  HaolilnerT, 

and  Otlier  Inatrnmentalltlcs. 

S2I  (DeLSuper.)  One  using  a  traction  engine 
along  a  public  road  must  use  the  care  a  reason- 
ably prudent  and  careful  person  would  use  to 
prevent  burning  proper^  along  the  road. — 
Cecil  T.  Mundy,  02  A.  85a 

A  steam  roller  used  as  a  traction  engine  is 
within  25  Del.  Laws,  c.  243,  and  the  operator, 
using  the  same  without  a  proper  spark  protec- 
tor, is  negligent  per  se.— Id. 

(C)  OoaAltlon  and  Use  of  Land,  BviMInyn, 

and  Other  Slmetnrea. 

S  54  (N.J.)  A  licensee  must  use  reasonable 
care  not  to  injure  other  licensees  on  the  same 
lands.— Dud  T.  Mansfield  Plumbing  Co.,  92  A. 

367. 

a.  PROXIMATE  CAUSE  OF  HUtTBT. 

g  63  (Del.Super.)  There  can  be  no  recovery 
for  a  piersonal  injury  caused  by  unavoidable  ac- 
cident.—McGowan  V.  Wilmington  &  P.  Traction 
Co.,  92  A.  1016. 

Ill,  CONTRIBUTORY  NEGLIGENCE. 
(A)  Persona  Injured  In  Oeneral. 

fi  80  <Del.Saper.)  A  pl&intiEf,  guilty  of  con- 
tributory negligence,  cannot  recover,  though  de- 
fendant was  guilty  of  negligence.— fteynolda 
Clark,  92  A.  873. 

§  82  (N.J.)  That  an  infant  was  pl^ring  on 
railroad  ties  resting  against  a  railroad  wall  on 
a  street  held  not  to  charge  It  with  contributory 
negligence,  where  the  injury  was  due  to  the 
fall  o£  a  stone,  and  not  to  the  child's  act  In 

Slaying  on  the  ties.— Soriero  t.  Pennsylvania 
L.  Co.,  92  A.  604. 

(B)  Children  and  Others  Dadev  DisabUlty. 

9  85  (Del.Saper.)  Whether  a  boy  15  years  ol'l 
was  guilty  of  contributory  negligence  held  to 
depend  on  whether  hs  eztfciBed  that  degree  of 
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care  and  caation  which  a  reaaooably  prudent 
person  of  his  age,  coneidering  the  circumstanc- 
es, would  exercise. — Travers  v.  Hartman,  92  A. 
85G. 

§85  (N.H.)  A  child  two  years  and  nine 
months  old,  being  too  yoong  to  exercise  care 
for  his  own  safety,  could  not  be  guilt;  of  con- 
tributory negligence.— Copeland  v.  £xeter,  H.  & 
A.  St.  By.  Co.,  92  A.  924. 

185  (N.J.)  The  degree  of  care  required  of  a 
child  who  has  reached  the  age  of  discretion  is 
so  higher  than  soch  as  is  usually  exercleed  by 
persons  of  similar  age,  judgmrait.  and  discretioD. 
—Solomon  T.  Public  Serrice  Bj.  Co.,  9St  A. 
942. 

(O)  Imputed  Nesllarcnee. 

1 93  (Pa.)  Where  a  woman  riding  in  an  auto- 
mobile operated  by  ber  husband  was  injured 
from  a  collision  with  a  train,  the  negligence  of 
the  husband  could  not  be  imputed  to  her. — 
Senft  V.  Western  Maryland  Ry.  Co..  82  A.  6S3. 

IV.  ACTIONS. 

(A)  Rlarlat  of  Actiam,  PartlcN*  Pr«limlnur 
ProceedlnsB,  mnd  FleadtuK. 

5  119  (Md.)  PlaintitF  cannot  recover  on  any 
proof  of  other  negligence  than  that  alleged  in 
her  pleading.—Plummer  v.  WashiDgtOD,  B.  &  A. 
Electric  R.  Co.,  92  A.  536. 

§  1 1 9  (Vt.)  Plaintiff  can  recoTer  only  for  the 
negligence  charged  in  the  declaration.— Seeley  t. 
Central  Vermont  Ry.  Co.,  92  A.  2& 

<B)  BtTldvnee. 

8  f2l  (Del.Super.)  Negligence,  forming  the 
gist  of  an  action,  is  not  presumed,  but  must  be 
proved,  and  the  burden  of  proving  it  is  on  the 
plaintiff.— Cecil  t.  Mundy,  92  A.  860. 

8  121  (DeLSuper.)  Negligence,  forming  -the 
gist  of  an  action,  must  be  proved,  and  the  bur- 
den of  proving  It  by  a  preponderance  of  the  evi- 
dence is  on  plaintiff.— Reynolds  v.  Clark,  92 
A.  873. 

There  is  no  presumption  of  negligence  of  de- 
fendant from  the  mere  fact  that  injury  resulted 
to  plaintiff.— Id. 

8  121  (Del.Super.)  The  fact  of  an  accident  by 
which  an  injury  is  sustained  does  not,  in  itself, 
if  not  within  the  control  of  the  person  charged 
with  causing  the  accident,  establish  his  negli- 
gence.—Walls  V.  Windsor,  92  A.  989. 

Negligence  ia  not  presumed,  and  must  be 
proven  by  the  party  alleging  it.— Id. 

8  121  (DeLSupCT.)  The  foct  of  an  accident  by 
which  injuries  are  sustained  does  not  in  itself, 
if  not  within  the  control  of  defendant,  or  Its 
servants,  show  that  the  injuries  were  caused  W 
negligence. — SIcGowan  v,  Wilmington  &  P. 
Traction  Co.,  92  A.  lOlS. 

Negligence  must  be  proved,  and  the  burden  of 
proof  rests  on  the  party  alleging  it— Id. 

8  121  (Md.)  Negligence  is  not  presumed  un- 
less the  surrounding  circumstances  are  sach  as 
to  admit  of  the  application  of  the  doctrine  of 
res  ipsa  loquitur.- Pillard  v.  Chesapeake  S.  8. 
Co.  of  Baltimore,  92  A.  1040. 

8  122  (DeLSuper.)  The  law  presumes  that  an 
infant  14  years  old  has  sufficient  discretion  to 
be  susceptible  of  danger  and  to  avoid  it. — 
Travers  v.  Hartman,  92  A.  855. 

6  122  (Del.Super.)  There  is  no  presumption  of 
contributory  negligence  from  the  mere  fact  of 
injury.— Reynolds  v.  Clark,  92  A.  873. 

A  defendant,  relying  on  contributory  negli- 
gence, must  prove  that  the  contributory  neg- 
ligence  was  the  proximate  cause  of  the  injury 
complained  of, — Id. 

8  134  (Del.Super.)  Negligence  may  be  proved 
by  direct  or  arcnmstantial  evidence.— Cecil  t. 
Mundy,  92  A.  850. 

8  134  (X.J.)  Evidence  that  plaintiff's  wagon, 
while  standing  in  a  railroad  yard,  was  struck 


by  a  wagon  driven  by  a  servant  of  defendant, 
supports  an  inference  that  defendant  was  neg- 
ligent—Langbetg  T.  Wilkinson,  Gaddis  &  Ca, 
92  A.  898. 

(O  Trial,  Jadrmemt,  and  ReTlew. 

8  136  (DeLSuper.)  Whether  negligence  exists 
in  a  particular  case  is  for  the  jury.- Reynolds  v. 
Clark,  92  A.  873. 

8  (36  (Me.)  Ordinary  care  and  negligence  are 
questions  of  fact,  though  the  circumstances  are 
undisputed  when  reasonable  men  may  arrive  at 
different  conclusions.— Janilus  v.  International 
Paper  Co.,  92  A.  653. 

8  136  (Md.)  Where  there  was  some  evidence 
of  defendant's  negligence,  his  prayer  for  Instruc- 
tions takii^  the  case  from  the  ju^  was  properly 
refused.- Baltimore  &  O.  R.  Co.  v.  Whitacre, 
92  A.  1060. 

8  136  (N.H.)  Contributory  negligence  Is  for 
the  jury,  unless  plaintiff's  carelessness  is  so  ap- 
parent  that  all  fair-minded  men  must  agree  that 
he  was  negligent.— Blood  v.  Town  of  New  Boa- 
ton,  92  A.  954. 

8  136  (N.J.)  In  an  action  for  damages  to 
plaintiff's  wagon  struck  by  defendant's  wag- 
on white  standing  in  a  railroad  yard,  evidence 
held  insufficient  to  establish  contributoryjiegli- 
gence  as  a  matter  of  law. — Langberg  t.  WUlun- 
son,  Gaddis  &  Co.,  92  A.  398. 

8  136  (N.J.)  Whether  a  chUd  who  has  reached 
the  age  of  discretion  exercised  the  degree  of 
care  and  caution  that  persona  of  similar  ag^ 
judgment,  and  experience  usually  exercise  ia  gen- 
erally for  the  jury.— Solomon  v.  Public  Senice 
Ey.  Co.,  92  A.  942. 

8  139  (N.J.Sup.)  The  expression  "high  degree 
of  care"  is  not  the  legal  equivalent  of  "reason- 
able care."— Gallatty  v.  Central  R.  of  New  Jer- 
sey, 92  A.  279. 

NEGOTIABLE  PAPER. 

See  Bills  and  Note*. 

NEGROES. 

See  Commerce,  |  62. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial.  SI  102,  168. 

NEW  TRIAL. 

See  Appeal  and  Error,  88  716,  933,  977,  1015, 
1051;  Costs,  8  265;  Criminal  Law.  88  013- 
960,  1020H.  1156 ;  Divorce,  |  166. 

n.  GROURDS. 

(A)  SIrram  a»d  Irvevvliultlcs  in  OeaMraX. 

8  27  (Vt)  Where  the  judges  after  the  dis- 
charge of  the  jury  in  a  will  contest  called  the 
foreman  of  the  Jury  to  their  room  and  asked 
him  whether  the  answers  to  the  questions  sub- 
mitted were  the  result  of  a  compromise,  to  which 
he  answered,  "No,"  such  procedure,  though  ir- 
regular, was  without  prejudice,  and  not  ground 
for- a  new  trial.— In  re  Smith's  WiU.  92  A.  223. 

(B)  Mlaeonttnot    of    Parties,    (towual,  «v 

WltneMes. 

§31  (DeLSuper.)  Statement  by  counsel  in  ar- 
gument as  to  matters  not  in  evidence  cannot  be 
objected  to  for  the  first  time  on  motion  for  new 
trial.— Spahn  v.  People's  Ry.  Co.,  92  A.  727, 

§  32  (N.H.)  Where,  while  defendant's  counsel 
was  taking  an  exception  to  argument  of  plain- 
tiff's counsel  to  the  jury,  plaintiff's  associate 
counsel  said  to  defendant's  counsel,  "It  begins 
to  ^et  home,  does  it?"  such  remark  was  not  so 
prejudicial  as  to  constitute  ground  for  a  new 
trial.— Sanders  v.  Boston  &  M.  K.  R.,  92  A.  546. 
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(C)  Rnllnara  «nA  Inatrvetloas  at  Trial. 

S41  (Del.Super.)  If  a  car  brake  was  an  "ap- 
puance,"  and  so  not  included  in  tbe  instruction 
as  to  defendant's  dot;  ae  master  as  to  main- 
taining condition  of  "tools  and  macliinerj,"  de- 
fendant was  not  Injured,  as  regards  tight  to 
new  trial.— Spahn  T.  People's  By.  Co..  92  A. 
727. 

(D)  Diavnall  11  cation  or  Ml»coadva<  of  or 
AITcctlBK  Jnr7- 

i  44  (Me.)  In  replevin  for  a  calf,  where  evi- 
dence of  comparison  of  tbe  calf  and  its  alleged 
dam  bad  been  excluded,  the  action  of  a  juror  in 
independently  comparing  the  animals  warrants 
a  new  trial,— DriBcoU  v.  Gatcomb,  92  A.  39. 

1 55  (Del.Super.)  Any  objection  to  the  fore- 
man of  tbe  jury  having  felt  outside  plaintiff's 
trousers  for  protaberances  or  cavities  in  his 
injnred  leg,  not  having  been  made  at  the  trial, 
is  unavailing  on  motion  for  new  trial.— Spahn  v. 
People's  Ry.  Co.,  92  A.  727. 

i  56  (Del-'Super.)  Bxamination  by  the  foreman 
of  the  jury  of  plaintiff's  injured  leg,  though  out- 
side bis  trousera,  being  only  confirmatory  of 
plaintiff's  uncontradicted  testimony  fully  de- 
scribing its  condition,  is  not  ground  for  new 
trial.— Spahn  t.  People's  By.  Co.,  92  A.  T27. 

(P)  Verdict  or  Flndlnar*  Contrarr  to  Law 

or  ISvltlenee. 

§76  (Del.Super.)  Where  the  evidence  ia  not 
conflicting,  tbe  verdict  for  a  personal  injury  may 
be  set  aside  on  th£  ground  of  tbe  damages  be- 
ing excessive,  unless  plaintiff  screes  to  a  re- 
duction.—Spahn  V.  People's  Ry.  Co.,  92  A.  727. 

§  78  (Me.)  A  fourth  verdict  for  plaintiff  on 
substantially  tbe  identical  evidence  introduced 
in  prior  cases,  resulting  in  similar  verdicts  set 
aside  for  insufficiency  of  the  evidence,  will  also 
be  set  aside.— Barrett  t.  Lewlston,  B.  &  B.  St. 
By.  Co.,  82  A.  834. 

(H)  Ktiwwly    Dlaeovered  Kvldencc. 

§  102  (Pa.)  A  new  trial  was  properly  denied, 
where  the  evidence  could  have  been  procured  at 
the  trial  by  the  usual  processes  of  the  court.— 
Marine  Coal  Co.  v.  Pittoburgb,  M.  &  X.  B. 
Co.,  92  A.  088. 

m.  PROCEEDINGS  TO  FBOCnRE 
NEW  TBIAIh 

J  ri7  (N.J.Sup.)  Under  District  Court  Act,  U 
IT,  68.  Practice  Act  1003,  $  112,  and  Mechanic  s 
Lien  Act,  S  23,  the  district  court  bad  no  power 
In  a  mechanic's  lien  case  to  open  &  default  judg- 
ment and  award  a  new  trial  more  than  30  days 
after  the  date  of  the  judgment. — Levine  v. 
Schwartz,  92  A.  274. 

S  136  (R.I.)  Where  movant  for  new  trial  did 
not  give  notice  under  Gen.  Laws  1009,  c.  208, 
I  15,  tbe  court's  failure  to  give  notice  on  as- 
signing the  motion  for  hearing,  under  section  16, 
should  not  deprive  movant  of  his  right  to  a 
hearing  on  proper  notice  given. — Tavares  t. 
Dewing,  92  A.  &!0. 

1 143  (Del.Super.)  The  conduct  of  the  jury  in 
considering,  in  the  jury  room,  a  matter  not  in- 
troduced in  evidence,  not  amounting  to  fraud, 
the  verdict  cannot  be  impeached  by  testimony 
of  jnrorB  that  they  did  so.- Spahn  v.  People's 
Ry.  Co.,  92  A.  727. 

I  168  (Me.)  Motion  for  new  trial  for  newly 
discovered  evidence  as  to  delivery  of  deed  from 
plaintiff's  Intestate  to  his  wife,  consisting  of 
the  testimony  of  the  attorney  wiio  drew  the 
deed,  denied  for  lack  of  diligence. — Smith  v. 
Booth  Bros.  &  Hurricane  Isle  Granite  Co.,  92 
A.  103. 

Newly  discovered  evidence  of  attorney  who 
drew  a  deed,  as  to  his  belief  that  he  iuRtruoted 
the  grantor  that  delivery  was  necessary,  hel4 
without  stiffioient  proljative  force  to  show  deliv- 
ery to  require  a  new  trial.— Id. 

On  a  motion  for  a  new  trial,  it  is  always  pre- 
sumed that  the  charge  was  correct,  and  there 


is  DO  warrant  for  printing  the  charge  as  a  part 
of  the  record. — Id. 

§  168  (N.J.Sup.)  Where  the  reasons  relied  on 
for  a  new  trial  were  that  tbe  verdict  was 
against  tbe  evident^,  that  it  was  against  the 
weight  of  the  evidence,  and  that  it  was  contrary 
to  the  charge,  a  motion  to  stake  out  the  reasons 
because  exceptions  taken  at  the  trial  were  re- 
served will  be  denied,  since  those  objectiona 
manifestly  are  not  the  subject  of  exceptions. — 
Christy  v.  New  Xork  Cent.  &  H.  B.  B.  Col, 
92  A.  396. 

NEXT  OF  KIN. 

See  Executors  and  Administrators,  1 17. 

NOMINAL  DAMAGES. 

See  Dunacei,  1 12. 

NOTES. 

See  Bills  and  Notea. 

NOTICE, 


See  Electricity.  S  16:  Estoppel, 
Execution,  1  272;  Garnishment, 


65,  70; 

.  ,        .  ...  51.  218; 

Highways,  J  183;  Injunctioti,  I  101:  Inaur< 
ance,  ||  6B3-^660,  618,  622;  Lis  Pendens: 
Master  and  Servant,  {  217;  Hortrages.  | 
2:^8 ;  Municipal  Corporations,  S  8iS;  New 
Trial,  I  136 ;  Principal  and  Agent,  I  178 ; 
Public  Lands,  f  153;  Bailroads,!  180;  Re- 
ceivers. §  133;  Sales,  |  451;  OWtion.  C| 
330,  4^  739 ;  Vendor  and  Fatchaser,  S|  120, 
232  i  Wills,  S  318. 

NUISANCE. 

Se^  Municipal  Corporations,  S  ^7 ;  Tdegraphs 
and  Telepbones.  }  10. 

H.  FTTBLIO  NinsAiroEs. 

(A)  Nature  of  InJurT,  «Ad  LlabllltT'  There* 
for. 

i  69  (Conn.)  Where  a  town  by-law  provides 
that  no  person  or  corporation  "owning  or  op- 
erating" any  rendering  plant  shall  operate  it 
so  as  to  injure  the  health  and  comfort  of  oth- 
ers, the  operator  as  well  as  the  owner  Is  liable 
(or  its  violation.— State  v.  Woolley,  92  A.  062. 

(D)  onmlKnl  ProseentlOKB. 

i  92  (Conn.)  Where  one  is  charged  with  op- 
erating a  rendering  plant  so  as  to  be  injuriona, 
evidence  that  on  previous  occasions  tbe  same 
odors  bad  been  emitted,  and  that  tbey  caused 
sickness,  was  admissible.— State  t.  Woolley,  92 
A.  662. 

893  (Conn.)  Where  one  is  charged  with  im- 
properly operating  a  rendering  plant,  an  in- 
struction as  to  the  meaning  oi  the  word  "op- 
erate" held  correct.— Slate  v.  Woolley,  92  A. 
662. 

Where  one  charged  with  operating  a  rendo- 
ing  plant  in  violation  of  a  town  by-law  claimed 
to  be  only  carrying  out  directions  from  the 
manager,  a  charge  that  if  defendant  "assisted"  in 
operating  the  plant,  or  if  any  act  of  bis  result- 
ed in  the  odors  complained  w,  he  would  be  lia- 
ble, was  error.- Id. 

NUNC  PRO  TUNC. 

See  Motions,  {  66. 

OBJECTIONS. 

See  New  Trial.  |  55;  Trial,  Sg  75,  98. 

OBSTRUCTIONS. 

See  Waters  and  Water  Courses,  H  52,  67. 

OFFICERS. 

See  Bills  and  Notes.  |  123;  Certiorari,  {  25; 
Corporations.  |ft  808-^  898;  Embezzle* 
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ment;  Evidence,  H  83,  168;  False  Impris- 
onment, S  7 ;  Jastices  of  the  Peace ;  Mtinici- 
pal  Corporations,  8fi  124-206;  Qao  Warranto, 
f  11 :  Schools  and  School  Districts,  I  G3 ; 
Sherilfc  and  Oonstablei ;  Towns,  {  37 ;  Trade 
UnlffiDi,  i  8, 

X.  AgPOnrTMENT.  QUAUFIOATIOW, 
AND  TKMUKE. 

(B)  Appolatmemt. 

i  17  (Vt)  Evidence  held  snfBcient  to  establish 
the  official  character  of  a  justice  of  the  peace 
alleged  to  have  performed  the  marriage  ceremony 
m  accordance  with  a  specified  certificate. — 
Frederick  v.  Morse,  92  A.  16. 

Evidence  that  one  is  reputed  to  be  and  has 
acted  as  a  justice  ot  the  peace  is  prima  facie 
proof  that  oe  was  regularly  appointed  to  that 
office. — Id. 

(F)  Term  of  Ofllce,  Vacnneflc*,  and  Bold- 
IdiT  Over. 

§  50  (N.J.Snp.)  Under  Act  1906  (P.  I*  p.  211) 
I  8,  creating  count?  boards  of  taxation,  the  term 
of  a  secretary  appointed  hy  the  board  is  limited 
TO  the  life  of  the  board  tnat  appointed  Um. — 
Young  T.  Stafford.  82  A.  28% 

nX.  BIGHTS,  PO.WEB8,  DUTIES,  AND 

UABiunEa. 

S94  (Fa.)  The  salary  and  emoluments  of  a 

public  office  attach  to  the  ofBce  Itself,  and  not 
to  the  individual  discharging  the  duties  of  the 
office,  except  as  he  is  an  officer  de  jure. — Jones 
v.  Dusman,  92  A.  707. 

1 95  (Pa.)  A  de  jure  public  officer  held  enti- 
tled to  recover  from  a  de  facto  officer  fees  col- 
lected by  him  while  occupying  the  office.— Jones 
T.  Dusman,  92  A.  707. 

IT.  LIABILITIES  ON  OFFICIAL 
BONDS. 

1 126  (Me.)  A  town  officer's  bcmd,  though  not 
signed  by  him,  may  be  enforced  amilnst  Us  sure- 
ties.—Inhabitants  of  Boothbay  Harbor  t.  Mar- 
son,  92  A  623. 

OPINION  EVIDENCE. 

See  Criminal  Ldw,  U  406-488;  Srldenes,  || 

471-666. 

OPTIONS. 

See  Landlord  and  Tenant.  H  ^  86;  Vendor 
and  PnrchBMF,  i  18. 

ORDERS. 

See  Appeal  and  Error. 

ORDINANCES. 

See  Monldpal  GorpoimtionB,  ||  107.  lia 

OYSTERS. 

See  rish,  H  7,  a 

PARENT  AND  CHILD. 

See  BasUrds:  Seduction;  Wills,  i|  63,  168, 
332,  497. 

1 7  (Conn.)  Where  the  complaint  of  a  moth- 
er describes  the  injury  to  her  daughter  as  a 
coDtinaing  one  and  alleges  damages  for  loss 
of  services,  continuing  damages  may  be  allow- 
ed, not  b^ond  minority,  without  any  epedfic 
allegation  tjiat  such  damage  will  continue.— 
Wennell  t.  Dowson,  92  A.  668. 

§7  (DeLSaper.)  Father,  whose  son  was  In- 
jured through  defendant's  negligence,  held  en- 
titled to  reasonable  compensation  for  expendi- 
tures for  medicines  and  medical  attendance,  and 


for  permanent  loM  of  services  daring  minority, 
if  any.— Travers  t.  Hartman,  92  A.  066. 

PAROL  EVIDENCE. 

See  Evidence,  H  409-461. 

PARTICULARS,  BILL  OF. 

Sec  Indictment  and  Information.  |  121. 

PARTIES. 

See  Appeal  and  Krror,  §  334;  (Parities,  {_47; 
Contracts,  S  187  ;  Corporations,  i  614  ;  Equi- 
ty. S  149 ;  Bailroads,  g  102 ;  Reformation  of 
InstmmentB,  I  33;  Town*.  1 11;  WitnesMS, 
S  139. 

IV.  DESIGNATIOll  AUD  DBSOBIF- 
TIOM. 

S  66  (Del.Super.)  Though  a  person  may  not 
sue  by  bis  initials  alone,  he  is  sufficiently  iden- 
tlfled  by  the  initial  of  his  first  Christian  name 
and  the  full  second  Christian  name  and  sur- 
name.—Truitt  T.  Lecatea,  92  A.  660. 

V.  DEFECTS.  OBJECTIONS,  AUD 
ABCENDMENT. 

S  94  (DeLSaper.)  Insertion  of  an  Initial  for  a 
middle  name,  for  a  defendant  having  only  one 
Christian  name,  is  not  ground  for  a  plea  in 
abatement  for  misnomer. --Carr  v.  Buchanan.  02 
A.  876. 

§  95  (DeLSaper.)  Insertion  of  an  Initial  (or 
a  middle  name,  for  a  defendant  having  only  one 
Christian  name,  ia  not  ground  for  a  plea  in  abate- 
ment for  misnomer,  but  plnintift  may  amend.— 
Carr  v.  Buchanan,  92  A.  876. 

f  95  (Me.)  At  common  law  amendments  add- 
ing or  striking  out  the  names  of  plaintiffs  were 
not  allowable,  but  a  misnomer  might  be  cor- 
rected.—Surace  V.  Pio,  92  A.  621. 

Rev.  St.  c  84,  g  13,  providing  that  amend- 
ments may  be  made  by  striking  out  defendants, 
or  by  inserting  additional  defendants,  has  been 
strictly  Cfmstrued,  and  a  new  defendant  cannot 
be  substitated  for  the  only  one  originally  named 
In  the  writ— Id. 

Undor  Rev.  St.  e.  84,  f  11.  allowing  writs 
to  be  am^ded  as  to  parties  plaintiff,  and  sec- 
tion 10,  providing  that  no  process  shall  be  re- 
versed for  want  of  form  onur  or  for  amendable 
errora  or  mistakes,  held,  that  a  writ  stating 
the  right  name  of  the  wrong  party  plaintiff 
could  not  be  amended  by  sabstitutiiig  the  name 
of  the  real  party  plaintiff.— Id. 

PARTITION. 

See  Trusts,  i  188. 

n.  ACTIONS  FOR  PARTITIOH. 
(A)  Rlffht  of  Action  and  Defease** 

I  13  (N.J.)  Where  a  tenant  in  common  own- 
ing approximately  '^/ts  interest  in  the  prop- 
erty executed  a  conveyance  to  the  entire  inter- 
est in  a  specific  tract,  under  which  a  subsequent 
purchaser  entered  into  exclusive  possession,  the 
other  cotenant  is  not  entitled  to  partition  of 
the  portion  of  the  tract  aold  against  the  subse- 
quent pardiaaer. — Keneaster  v.  Brb,  92  A.  377. 

Where  a  cotenant  had  conveyed  the  entire 
interest  in  a  specific  portion  of  the  tract,  the 
other  tenant  is  still  entitied  to  partition  of  the 
entire  tract,  In  whidi  proceedings  the  rights  ot 
the  purchasers  will  be  protected.- Id. 

f  26  (Pa.)  The  delinquencies  of  a  trustee  do 
not  deprive  his  wife  of  any  rigbt  she  may  oth- 
erwise have  to  insist  on  a  partition  of  the  lend 
of  which  her  husband  is  trustee  for  hersdf  and 
others.— Meurer  v.  Stokes,  92  A.  506. 
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(B)  Froceedlmffa  m.nA  ReII«f. 

1 57  (PaJ  CrosB-bill  filed  by  contingent  re- 
maindermen held  demurrable  for  indeSnitenesB. 
— Heuzer  t.  Stokea,  92  A.  506. 

Where  a  defendant  in  partition  seeks  affirma- 
tive relief,  he  must  file  a  cnm-bllL— Id. 

S  85  (N.J.)  A  tenant  in  common  who  has 
made  improTements  on  the  property  in  good 
faith  -will  he  protected  in  partition,  either  be- 
ing awarded  that  part  of  the  premises  on  which 
the  impro7ement8  were  made  at  its  unimproved 
value,  or  by  compensation  for  the  improvements. 
— Keneaster  v.  Brh,  92  A.  S77. 

PARTNERSHIP. 

See  Appearance,  I  9;  Aasignments,  H  ^  120, 
121;  KlectionB,  1  88. 

I.  THE  BEIiATION. 
lA)  CreatloB  wtd  R«<ialalt«B. 

S25  (Md.)  Evidence  held  ioBufficieot  to  war- 
rant a  finding  that  a  partnership  agreement,  in 
80  far  as  it  reserved  to  one  of  the  partners  the 
right  to  purchase  in  case  of  disagreement,  had 
been  obtained  by  fraud.— Phillips  v.  Crown- 
field,  02  A.  1030. 

U.  THE  FIRM,  ITS  NAME,  POWERS, 
AND  PROPERTY. 

i  68  (Md.)  Where  two  parties  purchased  prop- 
erty, each  paying  part  of  the  pru»,  and  tiUe  is 
taken  in  tbe  name  of  one,  such  property  Aeld 
not  to  become  property  of  a  partnership  there- 
after entered  into  t>etween  such  purchasers.— 
Jones  v.  Dugan,  92  A.  775. 

m.  MUTUAL  RIGHTS,  DUTIES.  AND 
I.IABIUTIES  OF  PAHTNER8. 
CA.)  Plvai  Propertjr  «ad  BvalliMfl. 

176  (R.I.)  The  interest  of  a  partner  in  the 
firm  property  is  the  share  to  which  he  is  en- 
titied  under  tbe  partnership  contracts  after  the 
firm  debts  are  paid  and  the  partners'  equities 
are  adjusted.— ^ng  v.  Board  of  Canvassers  and 
Registration  of  City  of  Providence,  92  A.  569. 

Since  the  interest  of  a  partner  in  the  firm 
property  may  be  seised  ander  legal  procees  and 
may  be  mortgaged,  the  interest  of  partners  in 
the  firm  assets  must  be  considered  property.— Id. 

(B)  IndlvldnKl  Trusmctlana, 

{  95  (Md.)  Provisions  of  a  partnership  agree- 
ment rcsci'viug  to  one  partner  the  right  to  pur- 
chase tlie  assets  and  business  in  case  of  dis- 
agreement held  not  objectionable  as  destroying 
the  equality  of  the  partners.- Phillips  t.  Crown- 
field,  92  A.  1030. 

Trouble  between  partners  held  to  constitute 
a  final  disagreement  within  the  partnership  ar- 
ticles entitling  defendant,  in  Bucb  case,  to  the 
primary  right  to  purchase  the  assets  and  busi- 
ness.— Id. 

Evidence  held  Insufficient  to  warrant  a  finding 
that  defendant  had  intentionally  provoked  a  di»- 
ajtreement  with  plaintitFs,  his  partners,  that  he 
might  exercise  his  option  in  the  partnership 
articles  to  purchase  the  business.— Id. 

Where,  on  disagreement  Iwtwcen  partners,  de- 
fendant was  entitled  to  purchase  at  an  inven- 
toried value,  but  they  could  not  agree  on  an 
iuYentury,  defendant  could  not  exclude  plaintiffs 
from  the  business  or  store,  until  the  amount 
had  been  ascertained,  paid,  or  tendered.— Id. 

§  99  (Md.)  A  partner  cannot,  without  consent 
of  his  copartner,  carry  business  of  the  same 
nature  and  competing  with  that  of  the  firm. — 
Crownfield  v.  PhiUipa,  02  A.  1033. 

(O  Aetlon>  Between  Fartaen. 

I  118  (Md.)  An  injunction  may  be  granted  to 
restrain  a  partner  from  carrying  on  a  business 
uf  the  same  nature  and  comiwting  with  that  of 
the  flxm.— Orovnfield  t.  PbiUipa,  02  A.  lOBS. 


nr.  RIGHTS  AND  T.TAWTTJTIES  AM 
TO  THIRD  PERSONS. 

(A)  Repreaeatatlon  of  Firm  by-  P«vtB«x>. 

§  153  (N.J.)  A  partner  Aeld  bound  by  the  fraud 
of  his  copartner  In  obtaining  a  release  of  a  me- 
chanic's lien,  though  be  delivered  tlie  release 
witlwut  any  knowledge  of  the  fraud. — Tuttle 
Harris,  92  A.  506. 

V.  RETIREMENT  AND  ADMISSION 
OF  PARTNERS. 

I  230  (Md.)  A  continuing  imrtner  held  entitied 
to  an  injunction  restraining  the  outgoing  part- 
ner from  setting  up  and  operating  a  competing 
business  to  the  detriment  of  the  business  of  the 
firm  directing  a  settlement  of  the  firm's  busi- 
ness.—Crownfield  V.  Phillips,  92  A.  1033. 

Vn.  DISSOLUTION,  SETTEEMENT, 
AND  AOCOUNTINO. 

(B)  Bflslite*  Powera,  and  I<la1»IUtle«  after 

DlKKolntlon. 

I  296  (Me.)  Each  partner  retains  full  posses- 
sion of  hia  firm  powers  after  dissolution,  and 
may  sue  to  collect  debts  due  the  firm. — ^L^d  t. 
Downs,  92  A.  S27. 

(D)  Aatloaa  for  Dlssolmtlan  aad  Aaeoaat- 
iav 

S325  (Pa.)  In  a  suit  for  an  accounting  be- 
tween partners  and  appointment  of  a  receiver, 
held,  that  a.  decree  appointing  a  receiver,  and 
directing  defendant  to  pay  to  him  the  proceeds 
of  sale  of  certain  property  received  by  lum,  was 
proper.— Moyn  v.  liose,  92  A.  39. 

i  336  (Pa.)  Evidence,  in  a  salt  for  an  ac- 
counting held  to  auataln  a  decree  for  defendant. 
— Oloningar  T.  BanW*  02  A.  101. 

PARTY  WALLS. 

S  8  (Pa.)  An  adjoining  owner  is  not  liable  to 

ElalntlfE  for  the  cost  of  ft  new  party  waQ,  where 
e  does  not  subject  same  to  any  use  which  be 
could  not  have  made  of  the  old  wall  prior  to  its 
removal.— Stevenson  v.  Mellor,  92  A.  713. 

Tbe  reasonable  test  of  what  constitutes  a 
"new  use"  of  a  party  wall  is  whether  it  ^  a 
use  that  conld  not  have  been  made  of  the  old 
wall.— Id. 

§  10  (Pa.)  Evidence  held  insufficient  to  show 
that  defendants  were  making  any  use  of  a  new 
party  wall  which  tbejr  could  not  have  mad«  of 
the  old  one  prior  to  its  removal.— Stovenson  T. 
Mellor,  92  A.  713. 

PASSENGERS. 

See  Carriers,  H  28(^7;  Sbipping.  |  ISO. 

PATENTS. 

See  Corporationa,  g  316. 

PAYMENT. 

See  Accord  and  Satisfaction;  Appeal  and  Er- 
ror, I  172;  Bills  and  Notes,  §  527;  Com- 
promise and  Settlement,  g§  1«,  17;  Mecban- 
Icb'  Liens,  §  23t>;  Mortgages,  S  298;  Subro- 
gation; Vendor  and  Purchaser,  |  175. 

n.  APPEIOATIOn. 

i  38  (Vt)  Where  a  debtor  directed  the  ap- 

?ilication  of  i>aymentB  to  a  secnred  debt,  his 
ailure  to  object  to  the  application  of  such 
payments  to  other  accounts  is  not  a  ratifica- 
tion of  such  application. — P.  Ballantine  &  Sons 
V,  Fenn,  92  A.  3. 

IV.  PI.EADINO,  EVIDENCE,  TRIAIi, 
AND  REVIEW. 

{  78  (Vt)  A  finding  that  payments  made  to  a 
corporation  whose  claim  was  secured  by  a  note 
and  mortgage  of  a  surety  were  applied  to  tbe 
claim  of  another  corporation  in  accordance  with 
the  original  agreement  of  the  parties  and  the 
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state  of  accounts  is  not  a  finding  that  the  ap- 
plication was  made  in  accordance  with  the  orig- 
inal agreement.— P.  Ballantine  &  Sons  t.  Fenn. 
92  A.  8. 

PENALTIES. 

Bee  Abatement  and  Revival,  |  87;  Bond^  { 
124;  False  Imprisonment,  g  7. 

PENDENCY  OF  ACTION. 

See  Urn  Pendens. 

PERJURY. 

See  Criminal  Law  SS  396,  400,  644.  925,  1120; 
Indictment  and  Iniormatlon,  |  106. 

I.  OFFENSES  ~AK1>  RESPONSIBZXJtTT 
THEBEFOB. 

II  (Vt.)  Though  to  constitute  perjury  the 
swearing  must  be  material,  it  Is  sufficient 
if  it  be  material  to  a  collateral  inquiry.— State 
V.  Rosenberg,  92  A.  145. 

Witness'  testimony  on  voir  dire  examination 
that  be  had  not  violated  rule  excluding  wit- 
nesses from  courtroom  held  material  and  suffi- 
cient to  support  a  charge  of  perjury,  even  if 
such  violation  wittaont  the  connivance  of  the 
party  would  not  render  the  witness  fnoompe- 
tent— Id. 

n.  PROSEOUTIOH  ARD  FCTMUHBCElfT. 

J 36  (Yt)  Or  trial  (or  perjury  committed  on 
r  dire  examination,  motion  for  directed  ver- 
dict held  properly  denied,  even  assuming  that 
oath  administered  to  witness  generally  would 
not  support  such  a  charge,  there  being  some 
evidence  that  the  oath  r^ted  directly  to  the 

Sreliminary  examination.— State  T.  Rosenberg. 
2  A.  146. 

PERPETUITIES. 

See  Estates  Tail,  |  4. 

S  I  (Pa.)  As  commonly  understood,  a  "pei- 
petnitv"  is  something  which  may  last  forever, 
and  the  mie  against  "iMrpetuituB"  is  a  rule 
that  prevents  certain  existing  conditionB  from 
continuing  for  an  indefinite  time.— Barton  v. 
Thaw,  92  A.  312. 

S4  (N.H.)  A  bequest  of  family  pictures  held 
Invalid,  as  violating  the  rule  against  perpetui- 
ties, in  BO  far  as  it  was  limited  to  descendants 
not  in  being  at  testator's  death  and  21  years 
and  a  fraction  thereafter.—Wentworth  v.  Went- 
worth,  0*2  A.  733. 

|4  (Pa.)  To  prevent  a  future  interest  in  prop- 
erty from  being  invalid  under  the  rule  of  per- 
petuities, it  is  not  enough  merely  that  It  wifl  in 
atl  probability  vest  within  the  limitations  spec- 
ified, but  it  must  necessarily  so  vest. — Barton  t. 
Thaw,  02  A.  312. 

A  covenant  of  a  deed  granting  coal  under- 
lying land  construed  to  be  a  mere  option  to  pur- 
chase, which  could  be  exercised,  at  any  time,  and 
void  as  violative  of  the  role  against  perpetui- 
Hes.- Id. 

Where  the  event  on  which  an  estate  is  to  arise 
is  an  option  to  purchase,  which  is  so  uncertain 
that  it  may  expire  at  some  time  in  the  future  or 
may  not  expire  at  all,  die  interest  created  at  the 
option  is  not  vested,  bat  is  contingent,  and  is 
within  the  rule  against  perpetuities. — Id. 

i  6  (Pa.)  Stipulations  in  a  deed  that  the  land 
conveyed  should  be  used  only  for  railroad  pur- 
poses held  not  invalid  as  a  restraint  on  aliena- 
tion.—City  of  Erie  v.  Pennsylvania  R.  Oo^  92 
A.  192. 

PERSONAL  INJURIES. 

Bee  Agriculture,  S  4;  Carriers.  §§  280-347; 
Damages.  «  32,  37,  43,  95,  163,  216;  Elec- 
tricity; Highways,  S|  1S7-213;  Master  and 
Servant,  {§  87-332;  Municipal  Corporations, 


706,  706,  808;  Negligence;  Parent  and 
— Id,  1  7:  Railroads.  TS  276-446;  Stmt 
Railroads,  H  90-117. 


See  Pleading. 


PETITION. 
PHOTOGRAPHS. 


See  Ai»peal  and  Error,  I  870:  Bvidencs,  H  116, 
3S9. 

PHYSICIANS  AND  SURGEONS. 

See  Criminal  Law,  {  489;  Evidence.  H  653, 
656:  Libel  and  Slander,  {S  12,  46;  Witness- 
es, I  269. 

PICTURES. 

See  Perpetnities,  I  4. 

PLEADING. 

See  Action,  |  38;  Adverse  Possession,  18  110- 
117;  Appeal  and  Error,  §g  050,  1042;  Assign- 
ments, if  131,  132;  Bonds,  §  124;  Breach  of 
Aiarriage  Promise,  {  IK;  Carriers,  t  H14% 
Certiorari,  |  42;  Chattel  Mortgages.  S  201; 
Contracts,  §  346;  Corporations,  §  51.3;  Dam- 
ages, S  159;  Divorce,_S  97;  Ejectment,  S  64; 
Equity,  §§  143-330;  Estoppel.  |  112;  Execu- 
tors and  Administrators,  §|  71,  509;  Indict- 
ment and  Information;  Insurance,  S  697; 
Judgment.  |  949;  libel  and  Slander,  §§  SO, 
100;  Umitotion  of  Actions,  §|  121,  127; 
Mandamus,  §|  l64,  165;  Master  and  Servant, 
I  260;  NegligeDce,  6  119;  Parent  and  Child, 
8  7:  Parties,  8  94;  Partition,  g  57;  Ball- 
roads,  8  844;  Sales.  88  364,  412;  Seduction, 
8  16;  Specific  Performance.  8  116%;  Subro- 
gation, 8  41;  Torts,  8  26;  Trial,  8  251. 

I.  FORM  AlTD  AIXEOATIONB  IN 

f8  fVt.)  Facta  showing  a  failure  to  perform 
pgal  duty  must  be  alleged  tn  a  declaration  for 
negligence,  and  plaintiff  can  recover  only  for  the 
negligence  charged  in  the  declaration.— Seeley  v. 
Central  Vermont  Ry.  Co.,  92  A.  28. 

I  18  (Me.)  Declaration  alleging  that  defend- 
ants did  certain  things  on  ur  about  certain 
dates,  and  at  divers  other  days  and  times  from 
auch  dates  to  the  date  of  the  writ,  held  demur- 
rable for  not  naming  a  certain  day,  whether 
correctly  named  or  not.— Fuller  v.  Gage,  92  A. 
493. 

g35  (N.J.Sup.)  Where  a  plea,  after  alleging 
a  statement  of  facts,  added  a  conclusion  of 
law  "as  the  said  defendant  bad  a  legal  right  to 
do,"  such  clause  was  mere  surplusage. — Uelvi- 
dere  Water  Co.  v.  Town  of  Bel\idere,  92  A. 

mi. 

HZ.  VXJSA  OB  ANSWEB.  OBOSS-OOK- 
PUklNT,  AMD  AFFIDAVIT 
OF  DEFENSE. 
(A)  Defeasea  tm  OeneVKl. 

.{99  (De1.Super.)  A  plea  ia  dupHcitous  when 
two  or  more  distinct  matters  are  set  up,  each  of 
which  would  be  a  valid  answer  to  the  declara- 
tion or  count,  but  several  facts  constituting  only 
one  defense  may  l>e  pleaded. — Dixie  Guano  Co. 
V.  Alpha  Process  Co.,  92  A.  1013. 

8  99  (N.J.Sup.)  Where  a  plea  alleged  nul  ticl 
corporation,  which  bad  been  already  averred  in 
another  plea  and  charged  a  disconuection  of  cer- 
tain fire  hydrants  wliich  also  formed  the  sub- 
ject-matter of  a  distinct  plea,  it  was  duplid- 
tons. — Belvidere  Water  Co.  v.  Town  of  Belvi- 
dere,  92  A.  364. 

(f7)  TntTenea  or  Dettlals  msA  AdmlaaloHS. 

8112  (DeLSuper.)  Ordinarily  a  general 
dpoinl  or  traverse  of  a  matenal  averment  of 
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the  deelaratUm  ii  nifllclent— Dixie  Ooano  Go.  t. 
Alplia  ProceM  Ca,  92  A.  1013. 

(■)  8et-Offf  CosnterclHim,  and  Cvoaa-Oom- 
pl«lnt> 

J 142  (Pa.)  Claims  of  set-off  should  he  arer- 
with  the  same  particularity  as  is  required 
in  statements  of  claim.— First  Nat  Bank  of 
ShickshiiiDy  t.  Tustin,  92  A.  119. 

A  claim  by  way  of  set-off  for  $10,000  dam- 
ages caused  by  plaintiff's  failure  to  mark  cer- 
tain actions  discontinued  pursuant  to  an  agree- 
ment, without  setting  forth  the  circnmstanees 
of  the  alleged  default,  was  tmafflclmt  for  in- 
deflni  teness. — Id. 

(F)  AfllldnTlt  of  Defenve  or  of  Merita. 

S  1 55  (Pa.)  Where  the  aTerments  In  plaintilTs 
statement  of  claim  were  specific,  averments  of 
the  affidavit  of  defense  which  neither  admitted 
nor  denied  many  of  the  averments  in  the  state- 
ment were  insuffident—Natlonal  Metal  Edge 
Box  Co.  T.  American  Metal  Edge  Box  Co.,  02 
A.  42. 

V.  DEMITRBEB  OR  EZOEFTIOH. 

§216  (Vt.)  Where  the  defendant  street  rail- 
way company  demurred  to  a  bill,  which  averred 
that  it  was  prohibited  from  charging  a  greater 
fare  than  five  cents  for  each  ride  within  a  city 
by  its  franchise,  the  question  whether  the  fran- 
chise applied  only  to  the  UmitB  of  the  city  at 
the  time  of  acceptance,  and  exeladed  future  ex- 
tensions of  the  limits,  cannot  be  determined. — 
City  of  Montpelier  t.  Barre  &  M.  Traction  ft 
Power  Co.,  92  A.  241. 

VI.  ABEENSED  AMD  aTrPPI.EME17TAX 
PI.EAI>nfOa  AHD  REPLEADER. 

I  236  (Me.)  An  objection  to  the  allowance  of 
an  amendment  to  the  declaration  on  the  ground 
that  the  amendment  would  work  hardship  and 
injustice  to  the  defendant  is  addressed  to  the 
discretion  of  the  presiding  Justice. — Uarmong  t. 
Henderson,  92  A.  322. 

Where  an  amendment  to  a  declaration  is  al- 
lowable as  to  matters  of  law,  the  question, 
whether  it  ought  to  be  allowed  is  addressed  to 
the  discretion  of  the  presiding  justice. — Id. 

{248  (Me.)  Where  the  declaration  In  an  ac- 
tion for  breach  of  promise  of  marriage  alleged 
'  in  different  counts  mutual  promises  at  different 
dates  specified,  an  amendment  to  the  declara- 
tion, alleging  a  prior  promise  of  marriage  and 
fecial  damages  by  the  breach  thereof  on  ac- 
count of  seduction  during  the  contract  t»  mar- 
ry, was  allowable.— Garmong  v.  Henderson,  92 
A.  322. 

1248  (Pa.)  Where  limitations  had  run,  the 
court  properly  refused  to  permit  a  statement 
setting  up  a  national  bank's  contract  to  buy 
bills  of  lading  to  be  amended  to  set  up  a  con- 
tract to  buy  sight  drafts  with  bills  of  lading 
attached.— First  Nat  Bank  of  MiEBintown  v. 
First  Nat.  Bank  of  New  Kensington,  92  A. 
1076. 

Z.  FlUirO,  SERVICE.  AHD  WITR- 
DRAWAI.. 

S  339  (Del.Super.)  An  applicati(Hi  to  amend 
bjr  withdrawing  a  pleading  and  demurring  spe- 
cially should  be  denied  unless  the  court  can  see 
that  the  demurrer  would  lie.— Dixie  Onano  Co. 
V.  Alpha  Process  Co.,  92  A.  1013. 

Leave  to  withdraw  a  general  demurrer  and 
file  a  special  one  will  not  be  granted  unless  the 
court  can  see  that  the  »)eciai  demurrer  would 
probnbly  be  sustained. — Id. 

Whore  plaintiff  desired  leave  to  withdraw  its 
genernl  and  substitute  a  special  demurrer,  leave 
should  be  granted  where  the  special  demurrer 
would  be  sustained  to  two  of  the  three  pleas. 
-Id. 


XI.  MOTIOMH. 

1 364  (Conn.)  In  action  for  loss  of  use  of  an* 
tomoblle  throo^  defuidanf  a  negligenee,  allegm- 
tiona  as  to  the  purchase  <rf  the  automotnle  from 
defendant  held  not  entirely  Irrdevant  and  im- 
properly expunged.— Cook  v.  Packaid  Motor 
Car  Co.  of  New  York,  92  A.  413. 

Such  allegatiws  might  have  been  uponged 
on  the  groiu^  that  the  facts  alleged  were  wif 
dential.— Id. 

Xm.  PEFBOTS  AMD  ORJEOTIONg. 
WAIVER,  AHD  AIDER  BY  VER- 
DICT OR  nTDOXEHT. 

1 406  (Yt)  Where  defendant  not  only  demurs 
to  a  declaration  for  misjoinder,  but  to  each 
count  thereof  for  Insufliciency,  and  the  de- 
murrers are  sustained  to  all  but  one  of  the 
counts,  he  can  no  longer  claim  a  misjoinder. — 
Wetmore's  Adm'r  v.  Karrick,  92  A.  13. 

Plaintiff's  attempt  to  waive  some  of  the  counts 
of  a  declaration  is  unavailing  as  against  a  de- 
murrer for  misjoinder  already  filed. — Id. 

{427  (Me.)  Where  the  defendant  railroad,  in 
an  action  under  Rev.  St.  c.  62,  |  73,  for  the 
burning  of  woodland,  did  not,  at  the  trial,  ob- 
ject to  plaintifPa  proof  of  title  or  to  variance 
between  pleading  and  proof,  it  waived  any  va- 
riance, where  the  evidence  made  out  a  prima 
facie  case  of  title. — Shepherd  t.  Maine  Gent 
R.  Oo^  92  A.  180. 

PLEDGES. 

See  Corporations,  !|  123,  440. 

S  46  (Pa.)  Receiver  of  bank  to  which  pledged 
stock  had  been  assigned,  held  required  to  sur- 
render the  stock  of  one  pledgor  other  than  the 
maker  of  the  note  secured  on  payment  thereof. 
—Commonwealth  v.  Traders'  ft  MechanloB*  Bank 
of  Pittsburgh,  02  A.  750. 

POLICE  POWER. 


70.  212,  258:  Mo- 


See  Constitutional  Lew, 
nicipai  Corporations,  | 


POLICY. 

See  Insurance. 

POLITICAL  RIGHTS. 

See  Electimis. 

POSSESSION. 

See  IPtopertjf  |  10. 

POWERS. 

See  Trusts,  {106;  Waters  and  Water  Cours- 
es, {  106;  WUls,  I  693. 

PRACTICE. 

For  practice  in  particular  actions  and  i^oceed- 
ings,  see  the  various  specific  topicai 

PREFERENCES. 

See  Bankmptey,  {  172. 

PREJUDICE. 

See  Appeal  and  Ekror,  {{  1Q29-I070i. 

PRESCRIPTION. 

See  Adrerse  Possession;    limitation  of  Ac- 
tions; Waters  and  Water  Courses,  H  1.^0. 

PRESUMPTIONS. 

See  Appeal  and  Crror.  {I  001-038;  Criminal 
Law,  i  808:  IDvidencfl^  fi  67-^ 
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PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Broken;  Corpora- 
tloDB,  U  388-132,  &13;  EMdenoe,  H  241.  242; 
Factors;  Insurance,  {  92;  Partnentbip,  1 163; 
Towns,  f  37. 

m.  RIGHTO  AMP  f  JABTT.TTIBS  AS  TO 
THIRD  PERSOlfS. 

(A]  Powem  •t  Am^mt, 

fU9  (N.J.)  Aa  between  the  principal  and 
third  perBons,  an  agent's  power  to  bind  the 
principal  ia  limited  to  his  apparent  authority. 
-J.  W^Bs  &  Sons  Co.  V.  H.  G.  Vogel  Co.,  92 
A.  360. 

The  principal  ta  bound  by  those  acts  of  bis 
agent  within  his  apparent  authority  which  be 
knowingly  permits  the  agent  to  assume,  or 
which  he  holds  the  agent  out  as  possessing. — Id. 

I  1 1  &  (Me.)  Where  plaintiff,  wbo  indorsed  a 
note,  requested  tbe  maker  to  "get  some  one 
else  to  go  on  the  note,"  he  made  the  maker  his 
agent  for  that  purpose,  and  was  bound  by  the 
maker's  representation^  to  defendant  that  the 
latter  was  signing  for  the  accommodation  of 
plaintiff  indorser  as  well  as  for  the  maker. — 
Lftuaier  t.  Hooper,  92  A.  ITO. 

S  115  (Vt)  Where  a  landowner  appointed  an 
agent  to  show  prospective  purchasers  the 
boundaries  of  the  timber  proposed  to  be  sold, 
the  landowner  is  bound  by  the  agent's  declara- 
tions.—Newton  T.  American  Car  Sprinkler  Co., 
82  A.  SSL 

i  124  (N.J.)  A  party  seeking  to  hold  a  prin- 
cipal to  a  contract  by  bis  agent  held  entitled  to 
Bubmisaion  of  whether  plaintiff  waa  justified 
in  presuming  that  the  agent  had  authority  tn 
make  the  particular  contract — J.  Wiss  &  Elona 
Co.  T.  H.  6.  Vogel  Co.,  92  A.  360. 

In  an  action  for  breach  of  contract  to  install 
a  sprinkling  system  for  plaintiff  held  that  the 
question  wbetber  defendant's  i^ent  had  appar- 
ent authority  to  modify  defendant's  proposal  aa 
he  did,  so  as  to  get  the  contract,  wu  for  the 
Jnrj.— Id. 

(D)  Ratlfleatlom. 

§  1 63  (Pa.)  The  assent  of  a  principal  to  the 
act  of  an  agent  may  be  given  after  the  act  is 
perfonned.— McMultiD  v.  Reighard.  92  A.  747. 

§  171  (N.J.)  In  a  suit  in  equity  to  set  aside 
the  release  of  a  mechanic's  lien  for  fraud,  held, 
that  the  owner  could  not  set  up  the  discharge 
of  the  lien  on  funds  not  paid  to  the  contractor 
by  virtue  of  the  release  if  tbe  contractor  ob- 
taining the  release  be  conuidered  as  the  owner's 
agent— Tuttle  v.  Harris,  92  A.  596. 

J  172  (Me.)  The  rule  that  a  principal  cannot 
affirm  an  unauthorized  act  of  his  agent  in  part 
and  repudiate  it  in  part  does  not  apply  where 
tbe  principal  ia  legally  entitled  In  any  event  to 
what  he  has  received.— Goss  v.  Kllby,  92  A.  183. 

S  174  (Me.)  Where  certain  money  due  plain- 
tiff was  paid  to  M.  without  any  authority  to  re- 
ceive it,  that  plaintiff,  after  ascertaining  the 
ftwt,  did  not  disavow  M.*8  act  for  three  months 
did  not  constttnte  a  ratification  of  the  payment 
as  a  matter  of  law.— Goes  v.  Kilby,  92  A.  183. 

(B)  Notice  to  Avcnt. 

i  178  (Conn.)  Notice  to  or  knowledge  of  an 
agent  while  acting  within  the  scope  of  bis  au- 
thority, and  in  reference  to  a  matter  over 
which  his  authority  extends,  ia  notice  to  or 
knowledge  of  the  principal.— Lane  v.  United 
Electric  Light  &  Water  Co.,  92  A.  430. 

Whether  notice  to  an  agent  Is  notice  to  his 
principal  does  not  depend  on  the  agent's  rank 
or  title,  but  rather  on  the  daties  assigned  to 
him  and  the  authority  and  obligations  con- 
nected with  such  assignment.— Id. 


PRINCIPAL  AND  SURETY. 

See  Bonds;  Bzecators  and  AdministratoTB,  H 
431,  629;  Husband  and  Wife.  ^  87.  282; 
Intoxicatiiig  Liquors,  8  86;  Meebuoics*  LienB, 
S  317;  Officers,  |  126. 

I.  CREATIOH  AND  EXISTENCE  OF 
REI.ATION. 
(A)  Between  InAlTUaala. 

$42  (N.H.)  Defendants,  when  they  became 
sureties  on  Uie  bond  of  plalntilTg  employ^,  not 
having  known  that  he  was  previously  in  its 
employ,  so  that  they  could  not  have  lelied  on 
any  implied  representation  by  it  as  to  his  hon- 
esty, cannot  avoid  tlia  bond  on  the  ground  of 
fraud  in  sneh  representation.— Peerless  Casualty 
Co.  V.  Howsrd,  92  A.  165. 

H.  NATURE  AND  EXTENT  OF  LIA- 

bujtt  of  srRETT. 

S  59  (N.J.Ch.)  A  contract  of  suretyship  can- 
not be  extended  beyond  its  precise  terms. — ^In 
re  Quimby'a  Estate.  92  A.  66. 

m.  DIBOHARGB  OF  BITRETT. 

1 1 1 3  (Vt.)  Where  a  seller  of  goods  had  an 
agreement  with  the  buyer  that  the  discounts 
to  which  the  buyer  was  entitled  should  he  ap- 
plied upon  a  loan  made  by  the  seller,  which  was 
secured  by  a  note  and  mortgage  executed  by  a 
surety,  the  surety  is  entitled  to  have  the  dis- 
counts BO  applied,  notwithstanding  a  subse- 
quent ^reement  between  the  buyer  and  seller, 
of  which  the  sure^  had  no  knowledge,  that 
they  should  be  applied  to  other  item8.-HP.  Bal- 
lantine  &  Sons  v.  Fenn,  92  A.  3. 

A  surety  on  a  note  and  mortgage,  given  to 
secure  goods  purchased  from  one  corporation,  ia 
entitled  to  have  applied  on  the  debt  so  se- 
cured checks  payable  to  that  corporation  which 
were  applied  to  a  debt  due  another  corporation 
composed  of  the  same  individuals  as  the  se- 
cured corporation. — Id. 

Where  the  principal  debtor  directed  the  appli- 
cation of  payments,  no  subsefiuent  rati6cation 
of  their  application  to  another  debt  affects  the 
rights  of  the  surety.- Id. 

S  123  (N.H.)  Mere  delay  of  an  employer  to 
notify  sureties  on  the  bond  of  its  employfi  that 
he  is  in  arrears  does  not  discharge  them,  where 
they  do  not  thereby  lose  any  means  of  securing 
themselves  aa  against  him. — PeerlesB  Casualty 
Co.  T.  Howard,  92  A.  165. 

nr.  REMEDIEB  OF  CREDITORS. 

1 144  (N.H.)  The  employer  cannot,  to  the 
prejudice  of  the  sureties  on  the  bond  of  Its  em- 
ploye, apply  money,  collected  by  .him  under 
his  contract  of  employment,  for  faithful  per* 
formance  of  which  they  alone  became  sureties, 
on  his  indebtedness  to  It  under  a  prior  contract 
of  employment— Peerless  Casualty  Co.  v.  How- 
ard, 92  A.  165. 

{  145  (N.H.)  In  action  against  executors  of 
deceased  bank  president  for  fraudulent  rep- 
resentations to  plaintiff,  surety  on  a  note, 
bank's  judgment  against  plaintiff  to  which  de- 
fendants were  not  parties,  held  not  evidence  of 
the  facts  in  Issae.— Ouay  v.  Eastman,  92  A. 
840 

PRIVATE  ROADS. 

See  Injunction,  {  49. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  {{  45,  61,  101. 

PROBABLE  CAUSE. 

See  Malicious  Prosecution,  H  59-64. 
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PROBATE. 

See  WIUb,  §i  163,  221-100. 

PROBATE  COURTS. 

See  CoortB,  |S  200%,  202. 

PROCESS. 

See  Attacbmeot;  Attorney  aod  CUeDt,  |  160; 
Garnishment ;  Pfohibition;  Quo  Warranto; 
Searches  and  Seizures. 

X.  NATUHE,  ISSUAKCE,  REQUISITES, 
AMD  VAXJDITT. 

1 2  (Me.)  A  writ  nu^e  returnable  at  the  Oc- 
tober term,  after  the  enactment  of  Laws  1913, 
c.  05,  §  1,  establishing  that  term  and  abolishing 
an  intervening  term,  but  before  it  became  effec- 
tive, under  Const  art.  4,  8,  |  17,  ia  returna- 
ble at  a  time  when  there  is  no  court  term.— 
Eehail  t.  Tarboz.  92  A.  182. 

S  36  (Me.)  A  writ  returnable  on  a  day  out  of 
term,  is  voidable  and  may  be  abated  on  motion. 
— Kehail      Tarboz,  92  A.  182. 

PROFITS. 

See  Gorporatioiu,  {  820;  Damages,  |  40. 

PROHIBITION. 

See  Intoxicating  liquors. 

I.  KATUBB  AMD  OKOITMBS. 

1 4  (R.I.)  Tbe  granting  of  a  writ  of  prohibition 
ia  entirely  discretionary.— Haworth  v.  Sherman, 

92  A.  209. 

S  6  (R.I.)  As  the  statutes  confer  upon  boards 
of  license  commissioners  power  to  permit  trans- 
fers of  licenses,  prohibition  will  not  issue  to  re- 
strain them  from  assigning  two  applications  for 
the  transfer  of  a  license  for  nearing.  even 
tboagh  the  licensee  repudiated  one  of  the  ap- 
pUcationa.— Haworth  v.  Sherman,  92  A.  209. 

PROMISE  OF  MARRIAGE. 

See  Breach  of  Marriage  Promise. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Insurance,  U  053-fi60. 

PROPERTY, 

See  Municipal  Corporations,  t  221;  Partner- 
ship; S  76;  Wills,  8§  329,  330. 
I  to  (Me.)  One  may  retain  hia  title  to  real  es- 
tate while  debarring  himself  from  the  right  of 
entering  into  poBsession.— Calkins  y.  Pierce,  92 
A.  629. 

PROSTITUTION. 

S  r  (Me.)  The  word  "prostitution,"  in  Pub. 
Iaws  1913,  c.  97,  8  3,  when  considered  in  con- 
nection with  Bev.  St  c.  125.  SS  9.  10,  is  limit' 
ed  to  a  specific  form  of  sexual  immorality.-^ 
State  T.  Cavallnazi,  02  A.  037. 

{  3  (Me.)  An  indictment  alleging  that  accused 
knowingly  received  the  earnings  of  "Flossie  C." 
in  her  occupation  aa  prostitute  charges  a  viola* 
tion  of  Pub.  Laws  1913,  c.  97,  {  3.— State  T. 
CavaUuzzi,  82  A.  937. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  §fi  736-753;  Trial,  S3  187- 
199 

PROXIMATE  CAUSE. 

See  Mpnid^al  Corporations,  {  705;  Negligence, 
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PUBLICATION. 

Bea  Municipal  Corporationa,  i  lia 

PUBLIC  DEBT. 

See  Towns,  K  64,  68. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  S|  313-512. 

PUBLIC  LANDS. 

m.  DI8P08AI.  OF  I.AMD8  OF  THE 
STATES. 

{  1 53  (Me.)  The  failure  of  the  state  land 
agent  to  institute  proceedings  authorized  by  Bev. 
St.  c.  7,  §  20,  to  locate  lots  reserved  for  pub- 
lic purposes,  is  not  laches  which  will  bar  a  bill 
by  the  state  for  an  accounting  of  the  proceeds  of 
Inmber  cut  from  the  lots,  where  the  owner  of 
the  tract  was  required  by  his  grant  to  set  tbe 
lots  apart. — Mace  v.  Ship  Pond  Land  &  Lumber 
Co.,  92  A.  480. 

Bev.  St.  c.  7,  i  11,  providing  that  there  should 
be  reserved  in  every  township  1,000  acres  to  be 
appropriated  to  public  uses,  is  a  ^eral  law 
of  reservation  of  which  a  grantee  la  bound  to 
take  notice,  although  no  special  reservation  ia 
made  in  the  grant,  and  is  not  a  mere  declaration 
of  policy.— Id. 

A  lumber  company,  which  bad  cut  lumber  from 
state  lands  before  they  had  been  located  by 
the  state  land  agent,  could  set  off  against  its 
liability  for  stumpage  the  proportionate  share  of 
amounts  paid  for  expenses  incurred  for  the 
preservation  of  the  common  property  and  tor  tbe 
benefit  of  all.— Id. 

PUBLIC  NUISANCE. 

See  Nuisance,  H  69-8S. 

PUBLIC  SCHOOLS. 

See  Schools  and  Sdiool  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Eminent  Domain,  fi  28;  Bail- 
roads;  Street  Bailroads;  Taxation,  {{  117, 
128;   Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Eminent  Domain. 

PUBLIC  UTIUTY  COMMISSIONERS. 

See  Corporations,  S  581. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  §8  182-209. 

QUANTUM  MERUIT. 

See  Election  of  Bemedies,  S  15;  Master  and 
Servant,  |  70;  Work  and  Labor,  {g  28,  20. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial.  U  186-146. 

QUIETING  TITLE. 

See  Taxation,  S  793. 

QUO  WARRANTO. 

X.  MATURE  AMD  OROmiM. 

S  1 1  (N.J.Sup.)  Where  city  surveyor  and  per- 
son elected  to  succeed  him  were  both  aasoniing  to 
act  as  city  surveyor,  held  that  the  former  in- 
cumbent could  maintain  quo  warranto  to  try 
the  title  to  the  office.— Schneider  t.  AtUnaon. 
82  A.  81. 
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RACE  HORSES. 

See  Damages,  »  168.  174. 

RAILROADS. 

See  Appeal  and  Error,  t  928;  Conunerce,  SS 
27,  62:  Constitutional  Law,  I  62;  Corpora- 
tionB,  S  466;  Dedication,  |§  3S,  63;  Eminent 
Domain,  |  141;  Equity,  |  878;  Evidence.  S 
624;  Injunction,  {  119;  Master  and  Servanl; 
Municipal  CktrporatiooB,  SS  400,  809;  Specif- 
ic Performance,  K  16,  126;  Street  Railroads; 
Trial,  SS  124,  IM;  Witncasee,  S  275. 

V.  RIGHT  OF  WAT  Ain>  OTHilK 
INTERESTS  IK  XJUO). 

S  72  (Md.)  A  covenant  of  a  railroad  company 
to  build  a  crossing  for  tlie  benefit  of  one  who 
granted  it  a  right  of  way  will  be  enforced  not- 
withstancUng  the  company's  public  character.— 
Linthioum  v.  Washington,  B.  &  A.  Electric  R. 
Co.,  92  A.  917. 

A  covenant  repairing  a  railroad  company  to 
establish  a  crossing  hOd  safflciently  definite.— Id. 

A  railroad  company  cannot  defeat  a  covenant 
for  the  establishment  of  a  croasins  because  the 
coTeoant  reqnired  the  building  of  the  crossing 
at  a  grade  which  would  require  considerable 
expense. — Id. 

S  72  (Pa.)  A  condition  of  a  resolution  under 
which  the  city  gave  land  to  a  railroad,  requir- 
ing it  to  build  a  pier  within  two  years,  held 
waived  by  a  subseqaent  deed.— City  of  Elrie  t. 
Pennsylvania  R.  Co.,  92  A.  192. 

Where  a  city  passed  a  resolution  whldi  was 
subsequently  recited  in  a  deed,  and  gave  to  a 
railroad  company  the  right  to  appropriate  "at 
any  time"  so  much  of  certain  land  as  was  nec- 
essary for  its  corporate  uses,  the  phraae  quoted 
meant  "within  a  reasonable  time,"  as  deter- 
mined by  the  circumstances  of  the  particular 
case. — Id. 

173  (Pa.)  A  deed  from  a  city  to  a  railroad 
company,  stipulating  that  the  land  was  to  be 
used  for  corporate  purposes,  conveyed  the  land 
for  such  purposes  as  appertain  to  the  legitimate 
business  of  the  railroad  company,  under  its 
charter  powers.— City  of  Brie  v.  Pennsylvania 
a  Co.,      A.  192. 

Where  a  railroad  company,  to  which  a  city 
has  granted  land  for  railroad  purposes  only, 
does  not  need  all  the  land  for  such  purposes, 
the  city  may  recover  so  much  of  ttie  land  as  is 
not  required  by  the  company  for  its  present  and 
future  necessities.- Id. 

1 75  (Pa.)  The  Leglslatare  may  authorize  a 
railroad  company  to  lay  its  tracks  on  a  public 
street.— Ilnmish  v.  Quarryville  K.  Co.,  92  A. 
501. 

S  76  (Pa.)  A  railroad  company,  derivins  its 
right  to  use  a  street  from  Act  April  3,  1873  (P. 
L.  494),  held  to  have  no  authority,  without  con- 
sent of  the  city,  to  construct  a  siding  desired 
by  an  adjoining  owner,  where  the  street  could 
be  used  as  a  thoroughfare  if  such  sidings  were 
not  constructed,  but  not  if  constnu'ted. — Harn- 
isb  V.  QuarryvUle  R.  Co.,  92  A.  501. 

S  82  (Pa.)  Where  a  railroad  company  violates 
the  conditions  of  a  deed  which  it  accepted  from 
a  city,  and  which  limited  the  use  of  the  land  to 
rdilroad  purposes,  the  city  may  recover  the  land 
in  ejectment. — City  of  Erie  r.  Pennsylvania  B. 
Co.,  92  A.  192. 

In  ejectment  by  a  city  against  a  railroad  for 
land  to  which  it  has  title  under  a  deed  limiting 
the  use  of  the  land  to  railroad  purposes,  ana 
of  which  it  has  been  in  possession,  exercising 
the  rights  of  ownei-ohip.  for  more  than  60  years, 
the  burden  Is  on  the  city  to  show  a  clear  right 
to  re-enter.— Id. 

In  ejectment  by  a  city  to  recover  land  deeded 
py  it  to  a  railmftd  company  to  be  used  only  for 
railroad  purpotii-s,  the  burden  is  on  the  city  to 
establish  its  contention  that  tbe  portion  of  the 
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land  claimed  by  It  is  not  needed  for  such  pur- 
poses.— Id. 

VX  CONSTBUOTIOM.  ICAINTENANOE. 
AND  EQUIPMENT. 

S  102  (Hd.)  In  a  suit  to  compel  defendant  to 
establish  a  crossing  orer  its  <mn  right  of  way 
and  that  of  an  adjoining  railroad  company,  held, 
that  tbe  adjoining  railroad  company  was  not 
a  necessary  party. — Lintbicum  v.  Washington, 
B.  ft  A.  Electric  R.  Co.,  92  A.  917. 

VH.  SAI.ES,  LEASES,  TRAFFIC  CON- 
TRACTS, AND  CONSOLIDATION. 

S  129  (Md.)  A  covenant  requiring  a  railroad 
company  to  establish -private  crossmgs  held  en- 
forceable against  the  company's  successor. — Lin- 
tbicum V.  W^asbingtoo,  B.  &  A.  Electric  R.  Co., 
92  A.  917. 

Vm.  INDEBTEDNESS.  SEOVRITIES, 
LIENS,  AND  XORTGAOaS. 
(A)  nmtmrm  and  Bxtvst  of  UmbllltlM. 

1 171  (ConnJ  Under  Acts  1905.  c.  149,  I  2, 
and  Geo.  St  1902,  S  4036,  attaching  creditor 
held  not  entitled  to  priority  over  prior  unre^-ord- 
ed  railway  mortgage.— Washington  Trust  Co.  v. 
Norwich  &  Westerly  Traction  Co.,  92  A.  880. 

5  177  (CooD.)  Real  estate  end  fixtures  neces- 
sary to  the  operation  of  a  railroad  are  liable  to 
attachment  and  execution.— Washington  Trust 
Co.  V.  Norwich  &  Wester^  Traction  Co.,  92  A. 
880. 

(B)  Foi-Mloaare  of  Ueaa  and  Hortsaves. 

S  190  (Conn.)  In  suit  to  foreclose  judgment 
lien  on  land  of  railway  company  on  which  nn- 
recprded  mortgage  had  been  foreclosed,  findings 
held  to  support  tbe  finding  of  the  ultimate  fact 
that,  when  plaintifF  attached  such  land,  it  bad 
actual  luowledge  of  the  mortgage.— Washington 
Trust  Co.  T.  Norwich  Sc  Westerly  Traction  Co., 
92  A.  880. 

^  20 1  (Conn.)  Though  in  suit  to  foreclose 
railway  mortgage  attaching  creditor  which  was 
not  a  party  filed  an  intervening  petition,  its 
rights  not  having  been  actually  litigated,  held, 
that  its  right  of  redemption  was  not  cut  off.— 
Washington  Trust  Co.  v.  Norwich  &  Westerly 
Traction  Co.,  92  A.  SSO. 

In  suit  to  forecl'jse  judgment  lien,  plaintiff, 
under  its  pleading.s,  held  not  entitled  to  decree 
allowine  it  to  redeem  from  foreclosure  of  mort* 
gage.— Id. 

X.  OPERATION. 
(A)  Datr  to  Operate. 

§216  (Pa.)  Bill  to  compel  a  railroad  com- 
pany using  a  street  to  construct  a  private  sid- 
ing for  plaintiff's  benefit  held  properly  dismiss- 
ed, where  the  city  intervened  in  opposition, 
though  tbe  company  had  discriminated  against 
plaintiff  by  the  con.struction  of  other  sidings.— 
Harniah  v.  Quarryville  R.  Co.,  92  A.  501, 

S  222  (N.J.Sup.)  The  use  of  soft  cohI  by  rail- 
roads in  operating  engines  is  not  negligence,  be- 
cause in  BO  doing  they  are  exerci-tiiig  a  right 
conferred  upon  iliem  by  the  Legislature. — Kelly 
T.  Erie  R.  Co.,  92  A.  89. 

In  an  action  for  damages  for  the  annoyance 
caused  by  the  unnecessary  blowing  of  whistles 
and  letting  off  of  steam  by  defendant's  engines, 
a  letter  or  bulletin  issued  by  its  superintendent, 
reciting  complaints  in  those  respects  and  re- 
quiring that  such  noises  be  stopped,  held  inad- 
misrible. — Id. 


(D)  laJnvlMt  to  LIcenveea  or  Treapaaaeni 
la  Gcaeral. 

S  275  (N.J.)  Defendant   railroad,   having  a 

track  in  the  shed  of  plaintlfPs  master,  held  neg- 
ligent in  switching  cars  on  tbe  track  without 
notice  or  warning,  whereby  a  car  left  the  track 
and  struck  the  car  on  which  plaintiff  was  work- 
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ing. — Jacowica  t.  Delaware,  ft  W.  R,  Co., 
92  A.  946. 

A  failure  of  plaintifTa  master  to  (rive  him  no- 
tice or  warniDg  of  danger  from  switchiog  opera* 
tioaa  on  defendant's  trnck  held  no  excuse  for 
defendant's  own  failure  to  give  plaintiff  such 
notice  or  warning. — Id. 

(F)  Accidents  att  CroaalnKa. 

8  312  (Md.)  Aq  injured  traveler,  who  knew  of 
the  road,  cannot  recover  because  an  electric 
railroad  did  not  comply  with  Code  Pub.  Civ. 
Laws,  art.  23,  i  280,  requiring  signa  at  cross- 
ings.—tilick  V.  Cumberland  ft  W.  jBlectric  By. 
Co.,  92  A.  778. 

324  (Pa.)  Where  a  woman  injured  from  col- 
on between  a  train  and  an  aatomobile  op- 
erated by  her  hasband  has  voluntarily  gone  into 
a  danger  which  she  could  have  avoided,  her  con- 
tributory negligence  will  prevent  recovery. — 
Senft  V.  Western  Maryland  By.  Ca,  92  A.  553. 

§  327  (Md.)  A  railroad  track  is  Itself  a  danger 
signal,  and  one  attempting  to  cross  must  first 
look  and  listen,  or,  if  the  view  be  obstructed, 
stop,  look,  and  listen.--01ick  v.  Cumberland  & 
W.  Electric  Ky.  Co.,  92  A.  778. 

Plaintiff,  wbo  ran  his  automobile  at  consider- 
able speed  onto  a  crosung  of  a  suburban  line 
though  he  coald  not  see  approaching  cars,  held 
guilty  of  contributory  nee^igence  barring  recov- 
ery.—Id. 

1 327  (Pa.)  The  imperative  role  tiiat  a  driver 
about  to  cross  a  railroad  track  must  sti^  look, 
and  listen  is  as  much  for  the  proiection  of  pas- 
sengers on  the  train  an  for  the  travelera — ^FoU- 
mer  v.  Pennsylvania  R.  Co.,  92  A.  340. 

8  328  (Md.)  That  an  electric  railway's  car 
barn  obstructed  the  view  at  a  CFossing  does  not 
excuse  a  traveler's  failure  to  stop,  louk,  and  lis- 
ten.—Click  V.  Cumberland  ft  W.  Electric  Ry. 
Co.,  92  A.  778. 

1 328  (Pa.)  Where  a  driver  cannot  see  from 
his  seat  in  a  vehicle  at  a  railroad  crossing,  be 
must  get  out  and  walk  to  a  place  where  he  can 
see.~FoUmer  v.  PennsylTania  R.  Co.,  92  A. 
340. 

S344  (DeLSuper.)  C3ount  which,  besides  al- 
leging failure  to  give  due  notice  of  train's  ap- 
proach  to  unusually  dangerous  crossing,  alleged 
failure  to  place  flagman  or  watchman  or  to 
maintain  «  ssiety  gate  there,  Acid  not  defective. 
-Du  Ross  T.  Philadelphia,  B.  ft  W.  B.  Co.,  92 
A.  811. 

Allegation  tbat  railroad  company  failed  to 
give  due  warning  of  train's  approach  to  cross- 
ing held  sufficiently  specific  as  to  the  company's 
negliuence.— Id. 

{  348  (Pa.)  In  an  action  for  personal  injuries 
to  plaintiff  in  an  automobile  struck  by  a  train 
at  a  crossing,  evidence  held  to  show  plaindS 
guilty  of  contributory  negligence. — Foflmer  v. 
Penusylvania  R.  Co.,  92  A.  340. 

§  350  (N.H.)  Plaintiff  stopping  at  a  crossing 
listening  for  a  train  but  bearing  none,  relying 
on  a  custom  to  give  a  signal,  wbo,  had  he  look- 
ed, could  not  have  seen  train,  held  not  bound, 
as  a  matter  of  law,  to  look  up  or  down  the 
track.— Doody  t.  Boston  &  M.  R.  R.,  92  A.  801. 

In  view  of  Pub.  St.  1901.  e.  1S9,  I  6.  requir- 
ing a  train  to  give  whistlins  signals  whether 
one  driving  team  over  a  crosung  might  rely  up- 
on performance  of  such  dutar  was  a  question  of 
fact.— Id. 

Whether  plaintiff  was  negligent  in  stopping 
bis  team  so  near  the  track  that  a  train  might 
strike  end  of  bis  load  was  for  the  jury.- Id. 

§  350  (Pa.)  Tbe  question  whether  plaintiff 
exercised  a  proper  care  for  her  safety  in  the 
few  seconds  after  discovering  that  her  husband 
was  going  to  drive  tbe  automobile  on  the  cross- 
ing was  for  the  jury.— Senft  7.  Western  Mary- 
land Ry.  Co.,  92  A.  553. 

S  350  (Pa.)  Evidence  In  an  action  for  inju- 
ries to  a  person  at  a  crossing,  held  insufficient 
to  authorize  submitting  the  case  on  the  ques- 
tions of  excesalre  speed  and  negligent  failure 
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to  give  warning  of  the  approach  of  the  train.— 
Leader  v.  Northern  Cent.  Ry.  Co.,  92  A.  696. 

(Q)  Injnrlea    to    Fersoms   on   or  B««r 
Traoka. 

1 360  (Pa.)  Where  a  horse  on  a  highway  gave 
no  sign  of  fright  on  the  approach  of  an  dectrlc 
car,  the  act  of  the  motorman  in  whiading,  caus- 
ing the  horse  to  become  frightened,  was  not  neg^ 
ligence  rendering  the  railway  company  liable  for 
consequential  injuries  to  the  driver. — Orr 
Cone.>*toga  Traction  Co.,  92  A.  503. 

8  372  (N.H.)  Due  care  held  not  to  reqnirv 
tbat  speed  of  electric  car  in  sparsely  settled 
neighborhood  approaching  unused  driveway, 
where  children  were  not  accustomed  to  play, 
and  had  never  been  seen  the  motorman, 
should  be  reduced  to  four  or  five  miles  an  hour. 
— Copeland  v.  Exeter,  H.  ft  A.  St  Ry.  Co.,  92 
A.  924. 

j  372  (Pa.)  The  speed  of  an  electric  car  over 
a  track  on  a  highway  was  not  excessive,  so  as 
to  constitute  negligence,  where  it  did  not  appear 
that  it  vaa  running  at  a  rate  exceeding  20 
miles  an  hour.— Orr  t.  Conestoga  Traction  Gow, 
92  A.  503. 

8  396  (N.H.)  Th«  hui^n  is  on  an  administra- 
trix to  prove  that  her  intestate  was  free  from 
negligence  contributing  to  his  death  on  a  rail- 
road track.— Doncette  v.  Boston  ft  BC  R.  R»  92 

A.  738. 

8  398  (N.H.)  In  an  action  for  the  death  of  one 
caught  between  two  railroad  cats,  evideuce  held 
to  show  that  deceased  was  negligent  in  getting 
between  the  cars  when'  he  could  have  seen 
the  engine  approaching.— Doucette  v.  Boston  ft 
M.  R.lt.,  92  A.  738. 

{400  (N.H.)  Evidence  held  insufficient  to 
make  question  for  jury  as  to  negligence  of  mo- 
torman of  electric  car  after  discovery  of  child 
or  in  failing  to  discover  tbe  child  before  he  did. 
—Copeland  v.  Exeter,  H.  ft  A.  St  Ry.  Co.,  92 
A.  924. 

(H)  XnJnTies  to  Anlmnla  on  or  nearTrMkih 

8411  (N.J.)  Protests  of  a  railroad  company 
that  it  was  not  responsible  for  tbe  maintenance 
of  a  fence  along  its  right  of  way  held  ineffec- 
tive to  discbarge  it  from  liability  for  killing 
stock  which  strayed  on  the  track.— Titus  v. 
Pennsylvania  R.  Co.,  92  A.  944. 

8411  (Vt.)  Under  P.  S.  4453,  failure  of  a  rail- 
road company  to  fence  Its  line  renders  it  liable 
for  all  damage,  whether  resulting  from  agents 
or  engines  of  ue  railroad  or  otherwise.— Davis 
V.  Central  Vermont  Ry.  Co.,  92  A.  978. 

8  425  (Vt)  Where  a  horse  escaped  onto  a  rail- 
road track  and  was  killed  by  falling  from  a 
bridge,  tbe  failure  to  fence  the  roadbed  in  viola- 
tion of  statute  was  tbe  proximate  cause  of  the 
loss.— Davis  v.  Central  Vermont  Ry.  Ca,  92  A. 
973. 

8441  (N.J.)  Where  a  railroad  company  for 
more  than  20  years  maintained  a  fence  along 
its  right  of  way,  held,  tbat  it  and  its  successor 
were  presumably  bound  to  perpetually  maintain 
such  fence.^ltus  v.  Pennsylvania  B.  Co.,  92 
A.  944. 

8  446  (Vt.)  Evidence,  in  an  action  for  the  loss 
of  stock  by  failure  to  fence,  held  sufficient  to  go 
to  tbe  jury  as  to  contributory  negligence  on 
part  of  plaintiff's  agent.— Davis  t.  Osntral  Yts- 
mont  Ry.  Co.,  92  A.  973. 

(I)  Plrea. 

8  480  (Me.)  Plaintiff  held  to  have  tiw  bniden 
of  proof.— Alden  v.  Maine  Cent  R.  Co.,  92  A. 

051. 

§  482  (Me.)  In  an  action  under  Rev.  St  c.  62. 
8  73,  against  a  railroad  for  tbe  burning  of 
woodland,  evidence  held  to  show_prima  facie  ti- 
tle.—Shepherd  V.  Maine  Cent  B.  Co.,  92 
189. 

8482  (Me.)  Testimony  held  insufficient  as 
proof  that  fires  sued  for  were  set  by  locomotives* 
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BO  tbat  the  verdict  for  plaiutlfF  restefl  on  mere 
conjecture.— BritC  t.  Maine  Cent.  E.  Co.,  S2  A. 
481. 

i  482  (Me.)  Evidence  of  the  passing  of  an 
engine  shortly  before  the  fire,  and  that  other 
engines  of  d^endant  bad  previously  set  fires  in 
the  vicinity,  held  inaufficient  [>roof,  other  caus- 
es not  being  eliminated,  but  evidence  also  show- 
inic  a  possibility  that  a  boy  set  the  fire. — Allen 
V.  Maine  Cent  R.  Co.,  92  A.  615. 

I  482  (Me.)  Evidence  held  Insnfficient  to  sns- 
taln  a  verdict  for  plaintiff.— Alden  t.  Uaine 
Cent  B.  Co.,  92  A. 

RAPE 

n.  nuMBoimoN  Am>  pvnrzsBiiEirr. 

(B)  Bvtdeitee. 

1 48  (N.J.Sup.)  Testimony  that  on  her  return 
home  the  girl  assaulted  told  what  happened  to 
her  mother  was  properly  admitted.— State  T. 
Shap^  92  A.  63. 

RATE. 

See  Oarriera,  i  12;  Waters  and  Water  Ooura- 
es.1203. 

RATIFICATION. 

See  Mortgages,  |  298;  Principal  and  Agent,  }{ 
1A8-174. 

REAL  ACTIONS. 

Bee  E]}ectment, 

§  8  (Me.)  An  award  of  referees  in  a  real  ac- 
tion to  recover  rents  of  a  water  plant  during 
the  time  it  was  held  under  a  void  execution, 
heU  to  apply  to  the  plant  as  an  entirety,  and 
not  alone  to  the  real  estate  on  which  it  was  lo- 
cated.—Vermeule  V.  York  Water  Co.,  92  A.  513. 

!  8  (Me.)  Under  Rev.  St  c.  106.  S§  H,  12, 
the  plaintiff  in  a  real  actittn  cannot  recover  for 
a  trespass  not  amounting  to  destruction  or 
waste.— Rollins,  v.  Blackden,  92  A.  S21. 


REBUTTAL 

See  Trial.  }  62. 

RECEIPTORS. 

See  Attachment,  |  189. 

RECEIVERS. 

See  Appeal  and  Error,  |  72;  Corporations,  $ 
312;  Partnership,  S  o25;  Pledges. 

m.  Tin.E  TO  AND  FossEssxoir  or 

PROPERTY. 

169  (Me.)  Under  Pub.  Iaws  1906,  c.  85.  I 
3,  receiver  hM  to  succeed  cmly  to  the  rights 
of  the  defendant  in  die  receivershio  suit,  and 
not  to  the  rights  of  ereditoia.— Volaoni 
Smith,  92  A.  1003. 

IT.  MANAOEBfEKT  AND  DISPOSI- 
TION OF  PROPERTT. 
(A)  Adittlulatratloii  lu  Oeneral. 

{87  (Conn.)  In  determining  whether  to  au- 
thorize the  receiver  to  compromise,  the  court  de- 
cides a  question  of  prudence,  and  should  consid- 
er the  probable  validity  of  the  receiver's  claim, 
the  difficulties  in  enforcing  it,  the  delay  and  ex- 
pense likely  to  be  thereby  occasioned,  and  the 
relative  amounts  of  both  the  assured  recovery 
and  the  surrender. — MacDonald  v.  ^tna  In- 
demnity Co.,  92  A.  164. 

A  contract  for  the  reinnurance  of  the  risks  of 
an  Indemnity  company  held  to  differ  so  much 
from  the  ordinary  contract  of  reinsurance  as  to 
make  it  doubtful  whether  the  reinsurer  would 
be  liable  for  the  full  amount  of  the  reinsurance 
after  the  insolvency  of  the  reinsured  company, 


and  therefore  to  Justity  tile  receivers  In  compro- 
mising their  clainia  under  the  reinsurance  con- 
tract—Id. 

(B)  Swverrlalon     m,nA     lutraetloaa  of 

Conrt. 

i  1 14  (Conn.)  In  determining  whether  to  au- 
thorize a  receiver  of  an  inBoTvent  corporation 
to  compromise  claims  of  the  company,  the  court 
is  not  to  determine  as  a  matter  of  law  whether 
the  claims  are  valid,  but  only  the  probability 
or  possibility  of  the  outcome  of  litigation  to 
enforce  them. — MacDonald  v.  .£tna  Indemnity 
Co.,  92  A.  164. 

(D)  Sale  and  Conveyance  or  Redelivery 
of  Froperty. 

i  133  (Pa.)  Under  Act  of  AprU  24,  1913  (P. 
L.  114),  amending  the  Act  of  May  11,  1911 
(P.  L.  2(il),  failure  of  a  receiver  to  give  per- 
sonal notice  to  creditors  of  bis  intention  to  pre- 
sent n  petition  for  leave  to  sell  realty  at  private 
sale  did  not  invalidate  the  sale,  where  he  gave 
notice  by  mailing  postal  cards  duly  addressed  to 
the  creditors.— Calvert  v.  Woods,  92  A,  301. 

S  137  (N.J.Ch.)  Evidence,  on  objection  to  con- 
firmation of  a  receiver's  sale,  and  on  petition 
for  resale,  Aeld  to  show  that  a  sale  of^  an  in- 
solvent corporation's  plant,  free  of  a  mortgage 
and  from  several  executions,  was  for  a  price 
far  below  its  actual  value. — Adams  v.  Lambert- 
ville  Heat,  Light  &  Power  Co.,  92  A.  602. 

Bondholders'  committee  appearing  at  the  re- 
ceiver's sale  held,  as  a  matter  of  right,  en- 
titled to  adjournment  of  the  sale,  which  for 
that  reason  would  not  be  c(Hifirmed.-~Id. 

Where  a  sale  is  made  for  a  fair  price  and  in 
good  faith  and  there  is  no  irregularity,  fraud, 
mistake,  or  legal  surprise  with  whii*h  the  pur- 
chaser is  chargeable,  the  subsequent  offer  of  a 
higher  price  by  another  bidder  is  not  of  itself 
sufficient  reason  for  refusing  confirmation. — Id. 

5142  (N.J.Ch.)  A  purchaser  at  a  receiver's 
e  of  tne  plant  of  an  insolvent  corporation,  at 
a  price  below  its  actual  market  value,  who  was 
fuUy  informed  of  a  higher  bid  by  a  bondholders' 
committee  made  during  the  sale,  would  be  as- 
sumed to  have  made  his  bid  with  notice  of  the 
bondholders'  equities  and  subject  thereto. — 
Adams  v.  LambertTille  Heat,  laght  ft  Power 
Co..  92  A.  602. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  |  681. 

8  I  (Vt)  Under  P.  S.  6763,  providing  a  pun- 
ishment for  receiving  stolen  goods,  but  not 
defining  or  creating  the  offense,  the  elements 
thereof  are  those  established  by  the  common 
taw.— State  v.  Alpert,  92  A.  32. 

$8  (Vt.)  A  witness  who  was  one  of  the  al- 
leged thieves  having  testified  tbat  on  release 
from  his  second  incarceration  defendant  bad 
stated  to  witness  that  he  liked  to  do  business 
witit  him  because  he  did  not  squeal  before,  the 
court  properly  permitted  the  idtness  to  testifj 
to  what  defendant  referred.— State  v.  Alpert 
92  A.  32. 

OuUtr  knowledge  need  not  be  shown  by  direc.'. 
evidence,  but  may  be  proved  by  such  circum- 
stances as  would  satisfy  the  receiver's  mind 
that  the  goods  were  stolen.— Id. 

Where  four  of  the  thieves  testified  to  the 
larceny  of  the  goods  from  a  freight  car  in  Sep- 
tember, 1912,  and  to  the  sale  of  the  goods  to  de- 
fendant, a  question  asked  one  of  them  whether 
he  received  any  money  from  such  excursion  was 
competent. — Id. 

Evidence  that  the  goods  mentioned  In  the  in- 
formation were  sold  to  defendant  for  less  than 
their  value  was  admissible  on  the  question  of 
guilty  knowledge.— Id. 

Evidence  that  the  prosecuting  witness  ordered 
goods  from  S.  &  Co.  of  the  general  description 
of  part  of  those  covered  by  tiie  information. 
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and  directed  them  to  deliver  the  xooda  to  G. 
&  Co^  to  be  sent  with  their  goo^,  held  irrele- 
vant.—Id. 

Where  one  of  the  thieves  stated  that  the 
stolen  goods  hnd  been  taken  to  a  shed  which 
he  could  identiCy,  evidence  of  a  deputy  sberilf 
that  be  went  with  the  witness  to  the  shed 
which  was  in  an  alley  beside  defendant's  store 
was  admissible.— Id. 

Knowledge  that  goods  have  been  stolen,  suffi- 
cient to  establish  the  offense  of  receiving  stolen 
goods,  may  be  shown  by  proof  that  the  circum- 
Btances  were  such  as  to  make  the  defendant 
believe  that  the  goods  have  been  stolen.— Id. 

19  (Vt.)  An  instruction  that,  if  the  circum- 
stances were  such  as  to  create  a  belief  in  the 
mhid  of  a  reasonable  man  that  the  goods  had 
been  stolen,  that  was  suOlcient  in  the  absence 
of  countervailing  evidence  held  erroneous.^ 
State  T.  Alpert.  92  A.  32. 

RECEPTION. 

Of  evidence,  see  Criminal  Iaw,  H  666-681; 
Trial,  II  46-9a 

RECORDS. 

See  Appeal  and  Error,  g§  407-716;  Chattel 
Mortgages.  SS  86.  94;  Criminal  Law,  H  396. 
1120;  Evidence,  §g  157,  162;  Mortgages,  $ 
238. 

RECOUPMENT. 

See  Set-Off  and  Coonterclalm. 

REDEMPTION. 

See  Corporations,  |  123;  Mortgages,  |  691; 
Sales,  I  481;  l&zatlon,  |  710. 

REDIRECT  EXAMINATION. 

Sea  Witnesses,  SS  286,  287. 

REFERENCE. 

See  Arbitration  and  Award;  Real  Actions,  |  8. 

REFORMATION  OF  INSTRUMENTS. 

IZ.  PROCEEDINGS  AND  REUEF. 

i  33  (NJ.)  All  persons  to  be  affected  by  the 
reformation  of  an  instrument  must  be  made  par- 
ties.—First  Nat.  Bank  of  Town  of  Tnion  t. 
Fessler,  92  A.  914. 

§  44  (Vt.)  In  a  sait  to  reform  a  timber  deed, 
where  the  principal  issue  was  what  was  meant 
by  the  expression  "southeast  corner  of  the 
mowing,"  and  the  mowing  had  two  corners  in 
its  southeast  boundary,  the  question  of  what 
was  intended  by  the  parties  was  very  material. — 
Newton  v.  American  Oar  Sprinkler  Co.,  92  A. 
831. 

S  45  (N.J.)  To  authorize  the  reformation  of 
an  instrument  for  a  mutual  mistake,  the  mu- 
tuality of  the  mistake  must  he  shown  by  con- 
vincing evidence, — First  Nat.  Bank  of  Town  of 
Union  v.  Fessler,  92  A.  914. 

1 47  (N.J.Ch.)  A  Court  of  Chancery  cannot 
first  reform  and  then  spedficaUy  enforce  a  con- 
tract for  the  sale  of  lands.— Davimos  v.  Green, 
92  A.  96. 

RELEASE. 

See  Accord  and  Satisfaction;  Evidence,  {  409; 
Husband  and  Wife,  §  299;  Insolvency,  )  158; 
Mechanics'  Liens,  J§  236,  243;  Partnership, 
I  163;  Payment;  Principal  and  Agent,  |  171. 

I.  REQUISITES  AND  VALIDITT. 

S  12  (Conn.)  A  seal  on  a  release  imports  a 
considemtioD  and  protects  the  Instrument  from 
attack  for  lack  of  consideration. — Dwy  v.  Con- 
necticut  Co.,  92  A.  883. 


n.  CONSTRUOTION  AND  OFERATIOH. 

S  29  (Conn.)  An  unconditional  release  of  one 
or  more  of  several  joint  tort-feasors  for  a  con- 
sideration though  not  a  technical  release  under 
seal  is  a  release  of  all.— Dwy  v.  Connecticut  Co., 
92  A.  883. 

Release  of  one  of  several  tort-feasors  express- 
ly reserving  rights  against  others,  though  under 
seal,  held  not  to  prevent  actions  gainst  the  oth- 
er wrongdoers.— Id. 

S  29  (N.J.)  Servant's  release  for  injury,  enti- 
tling him,  under  the  Workingmen's  Compensa- 
tion Act,  to  compensation,  irrespective  of  mas- 
ter's negligence,  held  not  to  release  defendant 
as  a  joint  tort-feasor,  and,  where  there  was  no 
joint  liability,  not  to  affect  the  liability  of  de- 
fendant.—Jacowicz  V.  Delaware,  L.  &  W.  R. 
Co.  92  A.  946. 

S  37  (Conn.)  A  covenant  not  to  sue  one  of  sev- 
eral joint  tort-feasors  does  not  release  the  oth- 
ers.—Dwy  T.  Connecticut  Co.,  92  A.  883. 


See  Evidence, 


RELEVANCY. 

iS  110-116. 


RELIGIOUS  SOCIETIES. 

See  Customs  and  Usages,  1}  7,  19;  Trial,  1 

255;  WUta.  H  487,  4^  6le. 

8  IS  (Pa.)  A  religious  corporation  has  power 
to  erect  a  church  building.— Bright  v.  Ruthen- 
ian  Greek  Catholic  Congregation,  92  A.  131. 

§26  (N.H.)  The  right  of  a  pewbolder  in  a 
church  edifice  is  a  mere  right  of  occupancy  dur- 
ing church  services,  and  is  subject  to  the  usag- 
es and  customs  of  the  denomination  granting 
it,  in  the  absence  of  an  agreement  inconsistent 
with  such  Qsage.— Huntingttm  r.  Bamsdeo,  92 
A.  336. 

I  29  (Pa.)  Tliat  the  officials  of  a  religious  cor- 
poration have  exceeded  their  power  in  contract- 
ing for  a  building  without  the  assent  of  a  ma- 
jority of  the  congregation  will  not  preclude  re- 
covery for  labor  and  materials  furnished,  where 
the  contract  was  ratified  by  the  church  officials 
and  congregation,  and  by  acceptance  by  the  con- 
gregation.—Bright  V.  Rutheniao  Greek  Catholic 
Congregation,  92  A.  131. 

A  provision  of  the  charter  of  a  religious 
corporation  prohibiting  the  "disposing  of  or  in- 
cumbering" the  corporation's  realty  unless  done 
with  the  assent  of  a  majority  of  the  congr^a- 
tion,  did  not  prohibit  ^e  execQtion,  without 
such  assent,  of  a  contract  for  the  erection  of  a 
chuich  building.— Id. 

§31  (N.H.)  In  an  action  for  the  value  of 
pew  rights  in  a  meetinghouse,  which  had  been 
sold,  a  general  finding  by  the  trial  court  that,  if 
the  usage  of  the  denomination  could  bar  the 
right  of  plaintiffs,  there  should  be  judgment  for 
defendants,  includes  a  finding  that  the  pewhold- 
era  had  knowledije  of  the  usage,  if  such  knowl- 
edge was  essential  to  bar  recovexy  by  them, 
where  the  evidence  supports  the  finojng.— Hunt- 
ington V.  Ramsdeu,  92  A.  336. 

i  3 1  (Pa.)  L'nder  plaintiff's  evidence  and  offer 
of  proof  in  an  action  against  a  religious  corpo- 
ration on  a  parol  contract  to  recover  for  work 
and  labor,  held  that  the  case  was  for  the  jury. 
—Bright  V,  Ruthenian  Greek  Catholic  Congre- 
gation, 92  A,  131. 

REMAINDERS. 

See  Life  Estates;   Partition,  S  57;   Wills,  {I 

524,  590,  GOO.  608. 

§  16  (Pa.l  Where  a  will  bequeathed  real  es- 
tate to  L.  for  life,  with  remainder  to  L.,  A„  and 
another,  all  three  of  whom  were  eui  juris  at 
testator's  death,  the  orphans'  court  had  no  ju- 
risdiction, on  the  petition  of  L.  and  A.,  to  order 
a  sale  of  the  real  estate  under  the  Price  Act,  as 
amended  by  Act  June  14,  1897  (P.  L.  144), 
relative  to  the  sale  of  real  estate. — In  re  Bache's 
Estate,  92  A.  804. 
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REMOVAL. 

See  Municipal  CorporatiooB, '{  150k 

RENT. 

See  Landloid  and  Tenant,  S  188. 

REPAIRS. 

See  Landlord  and  Tenant.  S  182. 

REPEAL 

See  Statatea,  f  1&7. 

REPLEVIN. 

See  Chattel  Mortgasea.  |  236 ;  New  Trial,  1  44 ; 

Sales,  I  451. 

I.  RIGHT  OF  AOTZOH  AND  DEFEK8E8. 

{ 8  (Vt)  Where  a  school  teadier  purchased  a 
piano  for  the  school  under  a  ecmditlonal  sale 
contract,  and  after  leaving  the  Bchool  the  bal- 
ance of  the  price  was  paid  by  P.  with  the  teach- 
er's consent,  after  which  ww  assigned  all  her 
intareat  to  the  town,  there  was  no  abandon- 
ment of  her  trust,  and  t^e  assignment  vested 
the  town  with  the  right  to  recover  the  piano 
In  replevin.— /Town  of  Grand  Isle  v.  McOowan, 
&2  A.  6. 

S  1 1  (Vt)  Where  a  school  teacher  purchased 
a  piano  for  the  benefit  of  a  achool,  and,  while 
the  school  was  closed,  permitted  a  local  grange 
to  use  it,  the  town's  right  to  recover  it  in  re- 
plevin did  not  accrue  until  demand  for  its  re- 
turn.—Town  of  Orand  Isle  v.  McQowan,  92  A.  6. 

REQUESTS. 

See  Criminal  Law,  S8  826.  829;  Trial.  H  255- 
267. 

RESCISSION. 

See  Sales,  U  120, 124;  Vendor  and  Purchaser, 
11  108-123. 

RES  GEST^. 

See  Evidence.  SI  123-127. 

RES  INTER  ALIOS  ACTA. 

See  Evidence,  8  130. 

RES  IPSA  LOQUITUR. 

See  NegUgenoe,  {  121.  * 

RES  JUDICATA. 

See  Judgment,  U  542-719,  949. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  |  316. 

RESTAURANTS. 

See  Innkeepers, 

RESULTING  TRUSTS. 

See  Trusts,  |i  63%,  81. 

REVENUE. 

See  Taxation. 

REVERSAL.  ' 

See  Appeal  and  Error,  I  1170. 

REVIEW. 

See  Appeal  and  Error;   Certiorari;  Criminal 
I^w.  M  11.S4-117S. 


REVIVAL. 

See  WiUi,  1 198. 

REVOCATION. 

See  Licenaea;  Wills,  ||  179.  IM,  100^  108. 221, 
290,  30a 

RIGHT  OF  WAY. 

See  Bailroads.  U  72-82. 

RISKS. 

Assnmptlcn  of,  fee  Ifaater  and  Servant  8|  208- 

223. 

ROADS. 

See  Higbwaya. 

ROYALTIES. 

See  Mines  and  Minerals,  %  70. 

-     RULE  IN  SHELLEY'S  CASE. 

See  WUIs,  <  608. 

SALES. 

See  Contracts,  |  171 ;  Corporations,  fS  121, 
376,423;  Execution,  SS  272,  275 ;  Executors 
and  Administrators,  ||  138,  328;  Landlord 
and  Tenaat,  {  83;  Heceivers.  §S  133-142; 
Remainders,  fi  16:  Taxation.  §1  309,  688; 
Truata,  S|  196,  198;  Vendor  and  Purchaser. 

I.  REQUISITES  AKD  VALIDITY  OF 
OOXTRAOT. 

8  5  (Pa.)  A  contract  construed,  and  held  to 
create  the  relation  of  lessor  and  lessee,  and  not 
to  constitute  a  "sale." — Girard  Trust  Co.  of 
Philadelphia  v.  Delaware  &  H.  Co.,  92  A.  129. 

S  7  (Pa.)  Where  a  contract  by  its  terms  con- 
stitutes one  party  a  purchaser  from  the  other, 
the  use  of  the  words  "agents"  and  "sales 
agents,"  implying  that  such  purchaser  is  an 
agent,  does  not  diange  the  relationship. — Com- 
mercial Credit  Go.  v.  Girard  Nat  Bank.  92  A. 
44. 

88  (Pa.)  A  contract,  under  which  iron  was 
consigned  by  B.  to  D.  «  Co.,  ooostrued  and  held 
that  D.  &  Co.  were  purchasers  of  the  iron,  and 
tbat  K.  had  no  interest  in  the  claims  of  D.  & 
Co.  against  persuns  to  whom  they  resold  the 
iron.— Commercial  Credit  Co.  v.  Girard  Nat 
Bank.  92  A.  44.  ^ 

§  17  (Pa.)  A  person  may  purchase  goods  on 
his  own  account  and  have  them  delivered  to  a 
third  persun  without  mnking  the  latter  liable 
to  the  original  seller.— Commercial  Credit  Co. 
T.  Girard  Nat  Bank,  92  A.  44. 

{  52  (Me.)  Evidence,  in  action  for  price,  held, 
m  ground  of  roHcission,  to  prove  that  with 
fraudulent  intent,  by  means  calculated  to  ac- 
complish it  defendant  was  led  to  sign  the  con- 
tract supposing  it  merely  evidenced  his  con- 
sent to  receive  and  give  away  machines.— Great 
Northern  Mfg.  Co.  t.  Brown.  92  A.  993. 

H.  COZrSTRUCTION  OF  OONTRAOT. 

§  56  (Vt.)  Where  a  mortgage  was  given  part- 
ly to  secure  a  loan  and  partly  to  secure  the  per- 
formance of  a  contract  for  the  purchase  of 
goods  executed  without  the  state,  tbe  fact  that 
the  loan  was  made  within  the  state  does  not 
affect  the  place  of  making  the  contract  for  the 
purchase  of  the  goods.— P.  Ballftntine  &  Sons 
v.  Fenn,  02  A.  3. 

§71  (Vt)  Contract  for  the  sale  of  iron, 
weight  to  be  ascertained  by  railroad  scales,  or, 
if  none,  by  town  scales,  hctd  to  contpmplate  a 
weighing  by  a  diaintere-sted  party,  and  not  com- 
plied with  by  the  seller's  weighing  on  the  town 
scales.— Burlington  Pai»er  Stock  Co.  v.  Dia- 
mond, 92  A.  19. 
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m.  MODIFICATIOn  OB  BESGISBIOIT 
OF  COlfTRACT. 

i  120  (Me.)  Where  there  is  a  breach  of  war- 
ranty of  quality,  Uie  buyer  may  rescind  and 
return  the  foods  within  a  reasonable  time.— 
Stevens  Tank  &  Tower  Oo.  t.  Berlin  Mills  Co^ 

92  A.  180. 

§  124  (Me.)  A  buyer  entitled  to  rescind  for 
breach  of  warranty  of  quality  must  put  the 
seller  in  substantially  the  same  position  that 
he  occupied  before  the  contract,  and  it  Is  not 
sufficient  for  the  buyer  to  offer  to  return  goods 
or  to  notify  the  seller  that  he  holds  them  sub; 
ject  to  hia  order.— Stevens  Tank  &  Tower  Co. 
r.  Berlin  MiUs  Co.,  92  A.  m 

IV.  PEKFOBMAKOE  OF  OOXTTRAOT. 

(C)  DellTttrr  and  Aceeptanee  of  Goods* 

1 161  (Me.)  A  seller  seasonably  delivering  the 
goods  OD  bofud  a  schooner  chartered  by  the  buy- 
er for  transportatioD  held  a  delivery  to  the  buy- 
er.—Keeling-Baster  Co.  T.  R.  B.  Donning  &  Co., 
92  A.  929. 

A  seller  required  to  deliver  the  goods  f.  o.  b. 
schooner  for  transportation  to  a  distant  point 
was  not  responsible  for  loss  in  the  process  of 
storing'  on  the  vessel. — Id. 

fl77  (Vt.)  Where,  under  a  contract  for  the 
Q  of  iron,  delivery  and  payment  were  to  be 
concurrent,  the  buyer's  failure  to  pay  on  de- 
mand according  to  a  weight  ascertained  by  the 
seller,  and  not  by  a  disinterested  party  as  con- 
templated by  the  contract,  was  not  a  breach  of 
such  contract,  where  the  seller  refused  to  al- 
low delivery  until  payment— Burlington  Paper 
Stock  Co.  V.  Diamond,  92  A.  19. 

I  182  (N.J.)  That  the  weight  of  the  testimony 
as  to  acceptance  of  goods  under  Sales  Act  tend- 
ed to  show  nonacceptance  did  not  authorise  a 
directed  verdict.— Hayes  v.  Kluge,  92  A.  35a 

VI.  WARRANTIES. 

j272  (Me.)  One  ordering  a  certain  article  by 
description  from  a  manufacturer  or  dealer  in 
that  class  of  goods,  without  opportunity  for  in- 
spection, held  entitled  to  receive  a  salable  and 
merchantable  article  under  that  name  or  de- 
scription.—Stevens  Tank  &  Tower  Co.  t.  Ber- 
lin Mills  Co.,  92  A.  180. 

VII.  REMEDIES  OF  SELI.EB. 

(R)  Aottosa  for  Prlae  or  Valne. 

S358  (Me.)  In  an  action  for  the  price  of  a 
tank  sold  defendant,  evidence  as  to  the  manner 
in  which  it  was  put  np  by  the  man  furnished 
by  the  seller  under  a  contract,  subsequent  to 
and  independent  of  the  contract  of  sale,  AeW  in- 
admissible.— Stevens  Tank  &  Tower  Co.  v.  Ber- 
lin Mills  Co.,  92  A.  180. 

{ 358  (Me.)  A  buyer  defending  an  action  for 
the  price  held  entitled  to  show  that  he  bad  in 
dne  course  of  business  sent  to  the  seller  a  tele- 
gram and  a  letter  complaining  that  the  goods 
were  of  inferior  quality. — Keeling- Easter  Co.  v. 
R.  B.  Dunning  &  Co.,  92  A.  929. 

A  buyer  of  oyster  shells  packed  in  sacks  held 
entitled  to  show  the  condinon  of  the  shells  at 
point  of  destination  and  the  condition  of  the 
sacks  when  received. — Id. 

A  buyer,  when  sued  for  the  price  of  crushed 
oyster  shells,  -held  entitled  to  show  the  condi- 
tion of  the  shells  seven  months  after  delivery. 
—Id. 

S  364  (Md.)  In  view  of  Code  Pub.  Civ.  Lawa, 
art.  8^1,  i  40,  rule  3  (2),  relating  to  the  passing 
of  the  title  to  property  sold,  prayer  making  the 
buyer's  liability  for  a  horse  sold  on  trial  de- 
pend upon  his  acceptance,  and  Ignoring  the 
que.stion  of  notice  of  acceptance,  AeU  error. — 
Hice  T.  Dinsmore,  92  A.  B47. 
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(F)  Aetloaa  for  Daatacea. 

{384  QfM.)  In  an  action  for  a  buyer's 
breach  of  contract  of  sale,  plaintiff  held  entitled 
to  recover  depreciation  of  the  goods,  excess 
teaming  charges,  taxes  paid  on  the  goods,  inter- 
est, etc.— Davis  t.  New  England  Cotton  Xam 
Co.,  92  A.  732. 

Vm.  SEKEBIES  OF  BVYSR. 
(O)  Aetloaa  for  Breach  of  Oontra«t. 

S  406  (Vt)  It  is  essential  to  the  buy^'s  ririit 
to  recover  for  breach  of  a  contract  requiring 
delivery  and  payment  to  be  concnrrent;  that 
he  shall  have  been  ready  and  willing  to  per- 
form; and  that  this  shall  have  been  under- 
stood by  the  seller.— Burlington  Paper  Stock  Co. 
V.  Diamond,  92  A.  19. 

8412  (DeLSuper.)  A  plea  to  the  declaration 
in  an  action  for  breach  of  contract  of  sale 
held  insufficient. — Dixie  Guano  Co.  v.  Alpha 
Process  Co.,  92  A.  1013. 

8  416  (Vt.)  Where,  in  a  buyer's  action  fol 
breach  of  contract  of  sale  of  iron,  there  was 
no  dispute  as  to  the  weight  of  the  car  before 
the  iron  was  loaded  thereon,  the  evidence  of 
such  weight  was  properly  excluded.— Burlington 
Paper  Stock  Co.  t.  Diamond,  92  A.  19. 

S4I8  (Me.)  The  measure  of  a  buyer's  dam- 
ages for  the  seller's  nondelivery  is  the  difference 
between  the  agreed  price  and  the  market  price 
at  time  and  itlace  of  delivery. — Keeling-Eaater 
Co.  V.  R.  B.  Dunning  &  Co.,  92  A.  929. 

Where  goods  delivered  were  inferior  to  those 
contracted  for,  the  measure  of  damages  was  the 
difference  between  the  value  of  the  goods  con- 
tracted for  and  the  value  of  those  actually  de- 
livered.—Id. 

A  seller  of  goods  f.  o.  b.  vessel  for  transpor- 
tation held  liable  for  the  proportionate  expense 
of  freight  on  vessel  and  of  handling  at  point 
of  destination,  where  he  delivered  in  part  in- 
ferior or  woruileas  goods.— Id. 

IZ.  CONDITIONAX  SAIX8. 

(491  (Me.)  Where,  in  replevin  by  condition- 
al vendor  under  a  sale  made  In  another  state, 
no  statute  of  such  state  showing  right  of  re- 
demption was  proven,  held,  defendant  was  not 
entitled  to  notice  of  claim,  under  Rev.  .St.  c. 
83,  S  45.— Franklin  Motor  Car  Co.  v.  Hamilton. 
92  A.  1001. 

I4SS  (Me.)  Contract  held  a  conditional  sale. 
—Franklin  Motor  Car  Co.  v.  Hamilton,  92  A. 
1001. 

}456  (Pa.)  A  contract  construed,  and  held  to 
create  the  relation  of  lessor  and  lessee,  and  not 
to  constitute  a  "conditional  sale." — Girard  Trust 
Go.  of  Philadelphia  v.  Delaware  &  H.  Co.,  9*J 
A.  129. 

S  456  (Vt)  A  contract  in  form  a  lease  by 
which  41  buyer  was  to  receive  a  bill  of  sale  of 
a  piano  puK-hased  on  payment  of  fixed  auma 
called  rent  witb  interest  held  a  eonditlonsl  sale. 
—Town  of  Grand  Isle  r.  McGowan,  ^  A.  6. 

8  474  (Me.)  Conditional  vendor  held  entitled 
to  possession  after  default  as  against  attach- 
ing creditors  of  the  vendee. — Franklin  Motor 
Car  Co.  V.  Hamilton,  92  A.  1001. 

S475  (Vt)  Where  P.  advanced  money  to  pay 
the  balance  due  on  a  piano  purdiased  by  a 
school  teacher  for  the  school,  but  without  any 
showing  of  an  understanding  that  he  was  en- 
titled to  hold  the  piano  as  security  and  should 
be  reimbursed  for  his  payments,  he  did  not 
thereby  succeed  to  the  rights  of  the  teacher,  nor 
were  tiie  facts  sufficient  to  raise  "n  estoppel. — 
Town  of  Grand  Isle  v.  McGowan.  ,i2  A.  6. 

8  481  (Me.)  At  common  law  there  was  no 
right  of  redemption  by  a  conditional  vendee. — 
Franklin  Motor  Car  On.  t.  Hamilton,  82  A 
1001. 

SATISFACTION. 

See  Payment 
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SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  BepIeTin;  Taxation,  {  242. 

II.  PVBLIO  SOBtOOLS. 
(O)  GoTenwent,  Ofle«ra,  «n4  District 

§  63  (N.H.)  Laws  1877,  c.  166,  impOBmg  on 
the  aldermen  of  Portsmouth  the  duty  of  filling 
vacancieB  in  the  board  of  inatruction,  held  re- 
pealed by  Laws  1905,  c.  212,  after  which  auch 
vacancies  were  to  be  filled  by  both  branches  of 
the  city  council  under  Pub.  St  1001.  c.  50,  8 
4 ;  the  appointee  holding;  until  a  succesaor  is 
elected  at  the  next  municipal  election. — Attor- 
ney General  v.  Newick,  92  A.  333. 

1 63  (N.H.)  A  candidate  for  school  superin- 
tendent need  receive  only  a  majority  of  the 
votes  cast,  not  the  vote  of  a  majority  of  the 
directors  present.— Attorney  General  v.  Bick- 
ford,  92  A.  83S. 

At  an  election  of  a  Bchool  Buperlntendent, 
blank  ballots  cast  by  some  of  the  directors  can- 
not be  counted  as  votes  cast,  rcKardlesB  of 
whether  Pub.  St.  c.  34,  {  2,  applies.— Id. 

(O)  Teaeben: 

I  141  (N.J.)  Where  under  a  ruling  by  a  for- 
mer state  superintendent  plaintiff  for  over  2^ 
years  acquiesced  in  his  dismissal  aUowing  the 
defendant  board  of  education  to  incur  new  obli- 
gatioDs,  be  Is  barred  by  laches  from  thereafter 
proceeding  to  compel  the  board  to  reinstate 
htm. — Barbite  v.  Board  of  Kducation  of  Town 
of  West  New  York,  92  A.  92. 

SEALS. 

See  Evidence,  |  409;  Beleaae,  |  12. 

SEARCHES  AND  SEIZURES. 

See  False  Imprisonment  |  7 ;  Intoxicating  Liq- 
uors, H  2^267;  Uniitation  ot  Actions,  | 

105. 

S  4  (Me.)  An  officer  who  seizes  property  with- 
out a  warrant  is  held  to  a  strict  compliance 
with  all  the  requirements  of  law  authtu-izing 
such  proceedings.— State  v.  Schoppe,  92  A.  867. 

SECONDARY  EVIDENCL 

See  Criminal  Law,  {(  898.  400;   Evidence,  |S 
1B7-181. 

SEDUCTION. 

See  Breach  <a  Marriage  Promise,  f  21 ;  Trial, 
I  260. 

I.  OXVIIi  TiTAWTT.fTT. 

18  (Yt)  Where  plaintiS's  daughter,  when 
seduced,  was  under  IS,  the  age  of  majority  for 
women,  under  Const,  c.  1,  art.  1,  he  may  main- 
tain an  action  for  her  seduction,  although  her 
child  was  bom  after  she  became  of  age. — Fita- 
gerald  v.  Connors,  92  A.  456. 

The  right  of  a  father  to  recover  for  the  seduc- 
tion of  his  daughter  is  based  on  the  relationship 
ot  master  and  servant,  which  is  presumed  to 
exist  when  the  daughter  is  under  age,  but  not 
after  she  reaches  majority,  although  it  may  in 
fact  exist  thereafter,  so  as  to  authorise  recovery 
by  the  father. — Id. 

S  16  (Vt)  In  an  action  for  the  sednctiuu  of 
his  daughter,  plaintiff  may  introduce  evidence 
of  his  humiliation,  without  alleging  that  as 
^^ial  damages.- Fitzgerald  t.  Connors,  92  A. 

J 17  (Vt.)  Evidence  that  plaintiflTs  minor 
daughter  worked  away  from  home  and  was  al- 
lowed to  keep  most  ta  her  wages,  but  that  she 
returned  home  from  time  to  time  and  helped 
with  the  wofk  there,  does  not  show  conclusively 


that  she  was  emancipated.— Fitzgerald  t.  Otm- 
noTB,  92  A.  456. 

SEIZURE. 

See  Searches  and  Seixures. 

SELF-DEFENSE. 

See  Homicide,  i|  112,  US. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  H  135.  193. 

SEPARATION. 

See  Hudwnd  and  Wife.  1  290. 

SERVANTS. 

See  Master  and  Servant 

SERVICES. 

See  Work  and  LabM,  H  28;  2ft. 

SET-OFF  AND  COUNTERCLAIM. 

See  Abatement  and  Revival,  i  8;  Damages,  JS 
6.  85;  Equity,  g8  199,  202;  Evidence,  I  96; 
Limitation  of  Actions,  §§  57,  105:  Partition, 
8  57;   rieading,  8  142. 

I.  irATVRE  Ain>  OROTTin>S  OF 

86  (DeLSuperO  Recoupment  is  a  right  of  a 
defendant  In  the  same  action  to  claim  damages 
from  plaintUf,  either  because  it  has  not  com- 
plied with  some  cross-obligation  of  the  con- 
tract, or  because  it  has  violated  some  obliga- 
tion imposed  thereby. — Beaver  Dam  Marble 
Co.  T.  William  H.  Jones  &  Co.,  02  A.  1012. 

n.  SUBJECT-MATTER. 

8  46  (Pa.)  A  demand  not  made  by  the  defend- 
ant in  his  own  right  cannot  be  set  oS  in  an  af- 
Hdarlt  of  defense  in  an  action  on  a  note. — 
First  Nat  Bank  ot  Shickridnny  t.  Tustin,  02 
A.  119. 

SETTING  ASIDE 

See  Divorce,  |  166. 

SETTLEMENT. 

See  Payment. 

SHELLEY'S  CASE. 

See  Wills,  8  006. 

SHERIFFS  AND  CONSTABLES. 

in.  POWERS,  DUTIES,  AND  lilABILI. 
TIES. 

8  98  (Vt)  On  a  suit  by  one  whose  property 
is  seized  by  defendant,  an  officer,  under  an 
execution  against  another,  the  writ  is  no  pro- 
tection.—Lyman  V.  Holmes,  92  A.  829. 

8  100  (Vt.)  A  seizure  by  a  deputy  sheriff  of 
the  property  of  one  person  under  a  writ  against 
another  renders  the  sheriff  liable  under  P.  S. 
3346.— Lyman  v.  Holmes,  92  A.  829. 

An  action  for  a  seizure  by  a  deputy  sheriff 
of  the  property  of  one  person  under  a  writ 
against  another  may  be  brought  against  the 
sheriff  or  the  deputy  at  the  option  of  the  own- 
er.—Id. 

8  127  (Vt.)  One  whose  property  is  seized  by 
an  officer  under  a  writ  agaiuat  another  may  sue 
the  officer  in  replevin,  trover,  or  trespass. — Ly- 
man Vk  Holmes,  02  A.  S29. 

8  129  (Vt)  One  whose  property  is  seized  by 
an  officer  under  an  execution  against  another 
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may  sne  the  officer  witheat  demand.— L;man  t. 
Holmes,  92  A.  829. 

8  1 38  (Me.)  Id  trespass  against  a  depn^  sher- 
iff who  attached  the  property,  plaintiff,  who 
asserted  that  be  mailed  notice  of  his  claim  to 
the  creditor's  attorn^,  had  the  burden  of  proof. 
-Hill  T.  Wiles,  82  A.  986. 

SHIPPINQ. 

Vin.  CARRIAGE  OF  PASSENGERS. 

8  166  (Md.)  That  a  passenger  on  boarding  a 
boat  slipped  on  the  gangplank  held  to  raise  no 
preanmption  of  negligence,  and  the  passenger 
is  bound  to  prove  the  negligence  averred.— 
Piliard  v.  Cheaap«ake  S.  8.  Co.  of  Baltimore, 
92  A.  1010. 

SIGNATURES. 

See  Appeal  and  Error,  i  1051 ;  M uUd^pal  Cor- 
porations, I  107. 

SIGNBOARDS. 

See  Landlord  and  Tenant,  8 

SUNDER. 

See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

See  Appeal  and  Error,  |  178;  Evidence,!  113; 
Judgment,  8  707;  Beformation  of  Instru- 
ments, 8  47. 

L  NATURE  AND  GR017NDS  OP  REM- 
EDY IN  GENERA!.. 

1 8  (DeLCh.)  While  the  power  to  decree  spe- 
cific performance  is  in  the  discretion  of  the 
court,  in  a  clear  case  it  is  freely  exercised.— 
liOQg  V.  Chandler.  92  A.  256. 

f  8  (VtJ  The  discretion  as  to  decreeing  spe> 
cine  performance  is  a  judicial  discrejtion,  so 
that,  the  contract  being  unobjectionable,  unless 
some  unusual  condition  exists,  performance  is 
to  be  decreed  almost  as  matter  of  course.— 
Gove  V,  Armstrong,  92  A.  10. 

8  12  (Vt.)  It  is  no  ground  for  denial  of  spe- 
cific perfoniiance  of  a  contract  for  land  that 
R.,  who  gave  it,  furnished  some  of  the  material 
for  and  did  some  of  the  work  on  the  buildiug 
erected  on  the  land  fpr  plaintiff;  B,  not  being 
shown  to  have  any  claim  for  services  or  ma- 
terials.— Gove  V.  Armstrong,  92  A.  10. 

I  16  (Md.)  Specific  performance  of  a  covenant 
to  establish  a  crossing  over  railroad  tracks  will 
be  denied  where  the  expense  to  the  company 
would  be  much  greater  than  the  benefits  to  the 
landowner.— liinthicum  r.  Washington,  B.  &  A. 
Electric  R.  Co.,  92  A.  917. 

§  16  (N.J.Ch.)  Where  the  beneficiaries  are  not 
parties  to  the  bill,  equity  will  not  decree  spe- 
cific performance  of  an  executrix's  contract  to 
sell  land,  when  snch  action  would,  in  etCect,  be 
forcing  her  to  invest  $24,000  of  trust  funds  in 
a  second  mortgage  on  land  on  which  only 
$16,000  can  be  raised  in  the  market  on  first 
mortgage. — Durkin  v,  Connelly,  92  A.  906. . 

8  24  (N.J.Ch.)  On  a  bill  for  specific  perform- 
ance of  a  promise  to  cancel  a  mortgage,  where 
the  beneficial  ownership  was  in  a  company,  and 
it  was  not  plain  that,  in  making  the  alleged 
promise,  decedent  was  the  agent  of  such  com- 
pany, his  estate  could  not  be  required  to  spe- 
cifically perform.- Berg  v.  Baldwin,  0i2  A.  90. 

8  24  (Vt)  That  one  who  gave  an  oral  contract 
for  land  is  dead  and  his  administrator  is  made 
one  of  the  defendants  does  not  prevent  the 
grandng  of  specific  performance.— Oove  v.  Arm- 
strong. 92  A.  10. 

II.  CONTRACTS  ENFORCEABLE. 

8  23  (K.J.Ch.}  A  (K>urt  of  equity  cannot  decree 
specific  performance  of  a  contract  to  sdl  trust 


land  by  an  executrix,  wbere  by  the  terms  of  the 
will  such  executrix  has  no  power  to  perform 
her  contract— Durkin  v.  Connelly,  02  A.  906. 

8  29  (Conn.)  A  contract  for  the  conveyance  of 
a  certain  lot,  as  shown  on  a  map,  which  was 
not  on  file  or  in  existence,  is  too  uncertain  to 
be  specifically  enforced,  where  tiie  vendor  owns 
other  property  in  the  vicinity. — McMahon  v. 
riumb,  92  A.  118. 

Reasonable  certainty  in  the  description  is  in- 
dispensable to  the  specific  performance  of  a 
contract  to  convey  land,  whether  the  contract 
be  oral  or  written.— Id. 

A  description  is  sufficiently  definite  whenever 
it  is  reasonably  certain  or  can  be  made  certain. 
-Id. 

Where  a  contract  does  not  describe  the  land 
with  sufficient  certainty  to  be  specifically  jen- 
forced.  the  fact  that  a  purchaser  has  made  full 
payment  does  not  entitle  tiim  to  specific  per> 
formance.— Id. 

8  29  (Md.)  A  contract  that  a  will  shall  re- 
main in  force  held  sufficiency  spedfic  to  jus- 
tify specific  performance.— White  v.  Winches- 
ter, 92  A.  1057. 

8  35  (N.J.Ch.)  As  a  note  payable  to  the  mak- 
er is  not,  under  '3  Comp.  St  1910,  p.  S7S5,  | 
184,  enforceable  until  indorsed,  a  married  wo- 
man will  not  be  compelled  to  indorse  a  note 
which  she  agreed  to  make  for  the  benefit  of  a 
tbird  person  and  execute,  payable  to  herself,  in 
the  absence  of  proof  of  valuable  consideration. 
—Roseville  Trust  Co.  v.  Curtiss,  92  A.  580. 

8  36  (N.J.Ch.)  Where  the  treasurer  of  a  cor- 
poration, who  contracted  for  the  sale  of  land, 
explained  to  the  purchaser  that  the  contract 
would  have  to  be  ratified  by  the  directors,  but 
the  purchaser  did  not  understand  him,  that  fact, 
where  the  treasurer  honestly  thought  he  under- 
stood, does  not  entitle  the  purchaser  to  enforce 
the  contract.— Daniels  t.  Burlington  Real  Es- 
tate &  Mfg.  Co..  92  A.  587. 

§47  (Vt)  Where  one  goes  into  possession  of 
land  under  an  oral  contract  therefor,  and  makes 
substantial  improvements,  he  may  have  specific 
performance,  notwithstanding  the  statute  of 
frauds.— Gove  T.  Armstrong,  92  A.  10. 

§  66  (Vt.)  A  contract  for  the  conveyance  of 
land  may  be  foreclosed  in  equity  to  compel  the 
purchaser  to  pay  the  price  within  a  specified 
time,  or  be  tuirted  of  all  rights  under  the  con- 
tract.—Waite  V.  Stanley,  92  A.  688. 

8  85  (Vt)  That  the  oral  contract  for  lend, 
under  which  the  one  to  whom  it  was  given  en- 
tered and  made  substantial  improvements, 
»<hows  a  gift,  instead  of  a  ssle,  is  no  ground 
for  refusing  specific  performance.— Gove  t.  Ann- 
strong.  92  A.  10. 

8  86  (Md.)  A  contract  to  devise  real  estate 
may  be  enforced  by  specific  performance. — 
White  T.  Winchester,  02  A.  1007. 

A  contract  by  one  party  that  his  existing  will 
disposing  ot  property  to  the  other  party  there- 
to shall  remain  may  be  specifically  enforced. 
— Id. 

A  contract  by  one  party  to  execute  a  will 
in  favor  of  the  other  party,  if  founded  on  a 
good  and  valuable  consideration,  will  be  en- 
forced.— Id. 

Where  children  surrendered  their  interests 
to  their  mother,  in  consideration  of  her  per- 
mitting a  will  devising  property  to  tbem  to  re- 
main, the  agreement  was  supported  by  a  con- 
sideration to  Justify  specific  performance,— Id. 

ni.  GOOD  FAITH  AND  DIUGENCE. 

§  9 1  (Vt.)  Orntrix  need  not  before  bringing 
suit  for  specific  performance,  make  formal  de- 
mand for  a  deed,  defendants  having  been  pnt 
in  default  by  denial  of  her  right — Gove  v.  Arm- 
strong, 92  A.  10. 

8  95  (Del.Ch.)  A  defect  in  the  title  of  a  ven- 
dor is  not  a  defense  to  a  suit  for  specific  per- 
formance by  the  purchaser,  if  he  chooses  to  ac- 
cept the  defective  title  without  abatement  in 
tbe  price.— Long  t.  Chandler,  82  A.  260. 
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TV.  PR0CEEDIN08  AUD  BELIE7. 

t  103  (pR.)  Where  plaintifiE  prayed  only  tor 
Bpeciflc  performance  of  a  contract  of  adoption, 
and  to  participate  in  an  estate  as  a  distributee, 
the  jurisdiction  to  determine  the  meritB  of  her 
claim  was  vested  exclusively  in  the  orphans' 
court.— BeneoD  v.  Nicholas,  ta  A.  139. 

I  105  (Vt.)  Failure  of  P.  to  demand  a  deed 
of  R.,  her  son,  under  his  contract  therefor,  and 
delay  of  suit  till  a  year  after  his  death,  held 
not  laches  defeating  specific  perfonnance.-^ioTe 
T.  ArmstTong.  92  A.  10. 

{116%  (Conn.)  A  complaint,  which  showed 
on  its  face  that  the  contract  sought  to  be  en- 
forced was  capable  of  being  made  definite  by 
reference  to  a  map,  if  the  map  were  in  exist- 
ence, is  not  demurrrable.— McUabon  Plumb, 
92  A  113 

8  t2i  (N.J.Gh.)  On  a  bill  for  the  specific  per- 
formance of  a  contract  by  defendant's  decedent 
to  cancel  a  mortgage  on  complalnaDt's  property, 
to  which  promise  comdlainant  was  not  a  party, 
but  which  she  claimed  was  for  her  benefit,  evi- 
dence held  not  to  establish  the  contract.— Berg 
V.  Baldwin,  92  A.  90. 

On  a  bill  for  the  specific  performance  of  a 
contract  or  promise  by  defendant's  decedent  to 
cancel  a  mortgage  on  complainant's  property, 
where  her  husband  was  the  substantially  in- 
terested party  and  the  only  witness,  held,  that 
the  doctrine  that  a  court  should  not  enforce  a 
claim  against  a  decedent's  estate  supported  only 
by  evidence  of  the  claimant  was  applicable. — Id. 

Where  the  contract  to  cancel  a  mortgage  was 
surrounded  by  mystery  as  to  the  nature  of  the 
consideration,  and  there  is  suspicion  of  oppres- 
sioQ,  it  will  not  be  specifically  enforced,  but 
coD^lainant  must  pursue  her  remedy  at  law. 

A 126  (Md.)  Where  a  covenant  for  the  estab- 
ment  of  a  crosdng  over  a  railroad  company's 
right  of  way  provided  for  a  particular  kud  of 
crossing,  a  court  of  equity  cannot  direct  a  dif- 
ferent sort  of  crossing. — Llntbicum  v.  Washing- 
ton, B.  &  A.  Electric  H.  Co.,  92  A.  917. 

8  127  (Del.Cb.)  Where  a  vendor  i«  unable  to 
convey  a  good  title  according  to  bis  agreement, 
the  vendee,  generally,  has  a  right  to  specific  per- 
formance with  an  abatement  of  the  price,  out 
not  unless  the  compensation  can  be  ascertained 
with  reasonable  accuracy.— Long  v.  Chandler, 
92  A.  256. 

The  coart  cannot  require  a  vendor,  whose  wife 
did  not  join  in  his  contract  of  sale  and  refuses 
to  release  her  dower  rights,  to  obtain  a  release 
of  snch  rights  under  penalty  of  imprisonment 
for  failure  to  do  so.— Id. 

Under  Rev.  Code  1852,  amended  to  1893,  p. 
662,  c.  87.  g  1,  and  other  statutory  provisions 
as  to  wife  8  right  of  dower,  specific  performance 
with  an  abatement  of  price  because  of  wife's 
refusal  to  join  in  deed  cannot  be  decreed. — Id. 

Where  wife  of  vendor  refused  to  join  in  deed, 
or  waive  dower  rights,  the  court  could  not  de- 
cree specific  performance  and  require  the  ven- 
dor to  give  a  bond  to  indemnify  the  purchaser 
against  the  wife's  claims.— Id. 

8  127  (N.J.Ch.)  Where  there  are  no  allega- 
tions in  a  bill  for  specific  performance  justlfyin.L; 
the  prayer  for  such  other  and  further  relief  by 
way  of  correction  of,  addition  to,  or  change  in 
the  memorandum,  such  relief  cannot  be  af- 
forded .—Davlmos  V.  Green,  92  A.  96. 

8  128  (Md.)  Where  specific  performance  of  a 
covenant  to  establish  crossing  over  a  railroad 
track  was  denied,  held,  that  the  court  of  equity 
would  aaseRs  the  damages  suffered  by  the  land- 
owner.— Linthicum  v.  Washington,  B,  &  A. 
Electric  R.  Co.,  92  A.  917. 

8  134  (Del.Ch.)  Though  decree  for  specific 
performance  with  abatement  in  price,  or  bond 
to  indemnify  purchaser  against  outstanding  in- 
choate dower  rights  was  denied,  held  that  the 
vendor  would  be  required  to  pay  the  costs. — 
Long  V.  Chandler,  92  A.  25G. 


STATES. 

See  Ballroada,  8  76. 

STATUTES. 

See  Frauds,  Statute  of. 

For  statutes  relating  to  particular  subjacts,  see 
the  various  spedflc  topics. 

I.  EITAOTBIEKT,  BEQUISITES,  AND 
VAUDITT  IN  OENXBAI.. 

8  51  (Md.)  The  inclusion  of  Acte  1900,  c 
l(yd,  which  attempted  to  change  Acts  1898,  c. 
123,  f  97,  in  Local  Code  of  1906.  held  not  to 
show  the  validity  of  the  act— City  of  Balti- 
more T.  Williams,  92  A.  lOOa 

8  61  (N.J.)  Statutes  for  the  performance  of 
governmental  functions  will  not  be  invalidated 
where  imaginary  possibilities  are  the  basis  of 
attack.— Commerdal  Trust  Co.  of  New  Jera^ 
V.  Hudson  County  Board  of  Taxation,  92  A. 
799. 

The  court  will,  if  possible,  give  to  a  provision 
of  a  statute  the  meaning  which  will  be  within 
the  title.-Id. 

m.  SUBJSOTS  AND  TITItSS  OF  ACTS. 

a  105  (Md.)  Const,  art.  3.  I  29.  requiring 
that  the  titles  of  statutes  embrace  their  sub- 
jects, will  be  liberally  construed.— "iState  v. 
King,  92  A.  1041. 

8  107  (N.J.)  Workmen's  Compensation  Act  of 
1911  held  not  unconstitutional  as  embracing 
two  objects  in  the  title.— Huyett  v.  Pennsyl- 
vania R.  Co.,  92  A.  58. 

8  109  (Md.)  Acts  1900.  c.  109,  held  invalid 
under  Const  art  3.  f  US,  providmg  that  every 
law  shall  embrace  but  one  subject,  expressed 
in  its  title,  in  so  far  as  it  attempted  to  repeal 
and  re-enact  Acts  1898,  c.  123,  j  97.— City  ot 
Baltimore  v.  WiUiams,  92  A.  1066. 

8  110/2  (Md.)  Acts  1902,  c.  208  (Code  Pub. 
Civ.  Laws,  art  49,  8  T),  confiicts  with  Const 
art  3,  8  29,  providing  that  the  titles  of  stat- 
utes must  embrace  one  subject  and  that  be 
expressed  in  the  title.— State  v.  King,  02  A. 
1041. 

8  125  (N.J.Sup.)  P.  L.  1904,  p.  161,  relative  to 
the  terms  of  office  of  certain  officers  m  cities  of 
the  second  class,  held  not  unconstitutional. — 
Schneider  v.  Atkinson,  92  A.  81. 

TV.  AMENDMENT,  REVISION.  AND 
CODIFICATION. 

8  141  (Pa.)  Act  June  19,  1913  (P.  L.  528), 

providing  for  electrocution,  being  complete  in  it- 
self, held  not  violative  of  Const  art.  3,  8  6.— 
Commonwealth  v.  Tassone,  92  A.  713. 

V.  BEPEAI^   BITSFENSION.  EXPIRA- 
TION, AMD  RETIVAI.. 

ft57  (Pa.)  The  usual  legislative  phrase  that 
acts  inconsistent  with  the  act  passed  are 
repealed,  leaves  open  the  question  what  acts  are 
ineonsi.«tent— Commonwealth  v.  City  of  Potts- 
vitle.  i<2  A.  6.19. 

g  157  (Vt.)  Under  the  direct  terms  of  P.  S. 
6317,  the  Public  Acts  of  1906,  in  ease  of  incon- 
sistency', take  precedence  over  the  Public  Stat- 
utes.—City  of  Barre  v.  Barre  &  M.  Traction  ik 
Power  Co.,  92  A.  237. 

8  161  (Pa.)  Effect  must,  if  possible,  be  given 
to  each  of  two  acts  passed  at  the  same  wssion 
of  the  Legislature.— Commonwealth  v.  City  of 
Pottsville,  92  A.  639. 

VI.  CONSTRUCTION  AND  OPERA- 
TION. 

<A)  General  Rule*  of  Con ■  (met  1  on. 

8  181  (N.J.Sup.)  In  the  construction  of  a  stat- 
ute the  court  is  bound  to  ascertain  the  legisla- 
tive intent.— Commercial  Trust  Co.  of  New  Jer- 
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1^  T.  Hudson  County  Board  of  Taxation,  92  A. 

8  183  (Vt)  Where  necessary  to  give  effect  to 
the  evident  intent  of  the  Legislature,  the  court 
in  construing  a  statute  must  disregard  even  the 

Slain  letter  of  the  acL — In  re  Curtis'  Bstate, 
2  A.  965. 

I  188  (N.H.)  A  statute  is  ordinarily  construed 
according  to  the  plain  and  natural  import  of  its 
words,  and  a  liberal  construction  is  favored.— 
Attorney  General  v.  Hayes,  92  A.  166. 

1 188  (N.J.)  Where  words  in  a  statute  have 
teceived  a  judicial  construction,  the  Le^latnre 
will  b«  deemed  to  have  used  than  in  the  jndi* 
dal  sense. — Commercial  Trust  Co.  of  New  Jeiv 
■ey  V.  Hudson  County  Board  of  Taxation,  92  A. 
799. 

1207  (N.J.Sap.)  The  rule  that  the  later  of 
two  inconsistent  provisions  in  a  statute  must 
prevail  is  not  inflexible,  and  is  to  be  rejected 
when  it  leads  to  conflict  with  the  legislative  in- 
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tent.— Commercial  Trust  Co.  of  New  Tersey  v. 
Hudson  County  Board  of  Taxation,  92  A.  2^. 

S  226  (Me.)  Where  the  Legislatare  adopts  a 
provision  from  the  statutes  of  another  state,  it 
must  be  assumed  that  ita  interpretation  will  be 
adopted  with  the  statute.— Mt.  Vernon  Tele* 
phone  Co.  v.  Franklin  Farmer^  Co-op.  Tel«- 
phone  Co..  92  A.  934. 

(B)  Partionlw  ClaaMa  of  Statatva. 

S  241  (Me.)  Penal  statutes  mnat  not  be  con- 
strued so  strictly  as  to  defeat  the  legislatiT* 
intent— Stete  v.  Cavallozzi.  92  A.  937. 

Vn.  FIAADIirO  AHB  EVIDEirOK 

9  289  (Vt)  On  an  issue  as  to  the  validly  ot 
a  marriage  performed  before  a  justice  of  the 
peace  in  a  foreign  state,  evidence  of  a  layman 
that  he  knew  that  justices  in  that  state  perform- 
ed marriages  was  insufllcirat  to  show  atatutlHT 
authority.- Frederick  v.  Morse,  92  A.  16. 
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VKl'VBD  flTATBS. 

CONSTITUTION. 
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Art.  4,  I  1  62S 

STATUTES  AT  LARGE. 

1887,  Feb.  4,  ch.  104,  |  20, 
24  Stat.  386.  Amended 
by  Act  1906,  Jane  29.  ch. 
8591,  S  7  (11),  (12),  34 
SUt  593   879 

1898,  July  1,  ch.  641,  1 
3a(l),  30  Stat  54a 
Amended  by  Act  1903, 
Feb.  5,  ch.  487,  8  2,  32 
Stat  797   678 

1903,  Feb.  5,  ch.  487,  |  2, 
32  Stat  797   678 

1906,  June  29,  ch.  3501,  S 
7  (11).  (12),  34  Stat 
693   879 

1906,  June  80.  ch.  891D,  34 
Stat  708    478 

1908,  AnrU  22.  ch.  140.  35 
Stat  66  107,  698.  1060 

1908.  April  22,  ch.  149.  { 
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COMPILED  STATUTES 
1013. 
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SUriT  167.  1060 
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744 


GENERAL  STATUTES 
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1494    662 
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Laws  1909,  ch.  252   808 

REVISED  CODE  1816. 
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LAWS. 
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LAWS. 

1893,  ch.  407   620 

1905,  ch.  86,  8  3  1003 

1900,  ch.  222,8  17   

1913,  ch.  O.*!,  I  1  182 

1913»  ch.  87,  I  8  837 

MAB-YXAND. 

OONSTITDTION. 

Declaration  ttf  Bights,  art. 

36    843 

Art  8,  8  28  1041.  1066 

CODE  1860. 
Art  46,  8S  1,  2.  3.  11....  640 

CfODE  OF  PUBLIC  GENER- 
AL LAWS  1904. 

Art  5,  8  10  763 

Art.  13,  8  39   766 

Art  93,  8  255   763 

CODE  OF  PI'BLIC  CIVIL 
LAWS. 

Art.  6,  8  60   531 

Art  5.  i  80  1041 


Ch.  4,  I  9    520  Art.  16.  8  216   531 

Ch.  7,  ff  11.  20   486  I  Art  23,  8  280   778 
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Art.  27,  n  498,  501  1037 

Art.  4d,  If  8-10  G48 

Art  49,  i  7  1041 

Art  83,  S  40,  rule  3(2)...  847 

Art  03.  5  38  543 

Art.   03,   §9   83,   97,  99, 
U6  891 

Art.  93,  SS  213-245    543 

Art.  93,  8  291   476 

Art  93,  §§  302.  305,  309. .  474 
Art  93.  ii  343-3^  1035 

CODD  OF  PXIBLIO  OmL 
LAWS. 

Volume  8. 

Art.  27.  11  398-403    773 

CITY  CHARTERS. 

BBltimore  LawB  1898,  ch. 

123,  i  906   842 

Baltimore,  i  6,  rabwcs.  00, 

07  ...v.! .7  .1066 

LAWS. 

1861-62,  cb.  20  1066 

1882,  cb.  220  1066 

1S92,  cb.  506  1041 

1898,  ch.  123,  f  97  1006 

1898.  ch.  123,  f  006   842 

1900,  di.  109  1066 

1002,  cb.  208  1041 

ITEW  HAMPSHIBE. 

CONSTITUTION. 
Pt  2,  arts.  6,  6  926 

GENERAL  LAWS  1878. 
Ch.  234,  J  1   170 

PUBLIC   STATUTES  1001. 

Cb.  34,  §  2   835 

Ch.  40,  §  4   MO 

Ch.  47,  8  7   im 

Ch.  SO.  i  4   338 

Ch.  151,  14   1«8 

Ch.  159,  8  6   801 

Ch.  170.  §  2   9r><i 

Ch.  170,  §  5  2.^5,  32!) 

Ch.  170,  6  6  329,  737 

Ch.  170,  f§  10,  11,  18   737 

Ch.  189,  I  12   339 

Ch.  191.  §  14   168 

Ch.  196,  I  6   733 

Ch.  225,  1  i   740 

Cb.  227,  H  9-14.........  802 

LAWS. 

1877,  ch.  106   333 

1885,  ch.  93,  §  2  3.35 

lf-03,  ch.  95.  6  14  103,  164 

1905.  eh.  35.  §§  15.  16. .  . .  550 

1905.  cb.  212  333 

1909,  ch.  155,  S  5  650 

1011.  cb.  164,  §  11a  837 

1911,  ch.  359   166 

1913.  ch.  84  '550 

1913,  ch.  92    837 

191S,  ch.  92,  S  1  334 

VEW  JER8ET. 

GENERAL  STATUTES 

1895. 

Volume  3. 
Pages  2982,  3373   940 

COMPILED  STATUTES 
1910. 

Volume  1. 

Pages  4,  7,  H  8, 10   81 

Pago  12iS   270 


Page  407. 1 14   486 

Page  468.   281 

Volume  2. 

Page  1592    270 

Page  1845,  §8  75,  76   580 

Page  1007    354 

Pages  1959,  1977,  gS  17, 

^   274 

Page  2048,  $16  948 

Page  2217   269 

Page  2260,  6  4   81 

Page  2271,  |  34   351 

[Page  2612,  Is  06 


Volume  3. 


Page  2903, 
Page  2907, 
Page  2974, 
Page  2984, 
Page  30T6, 
Page  3307, 
IPage  3421. 
Page  3580, 
Page  3755, 
Page  3864, 
Page  3884, 
Page  4087, 
Page  4108, 
Page  4246, 


76. 

sy. 

24. 
13. 
26. 
23. 


458. 
184. 
137. 
196. 
112. 
183. 
69.. 


870 
576 
580 
364 
378 
274 
795 
348 
580 
906 

51 
274 

81 
871 


Volume  4. 

Page  4657,  §  43   398 

Page  4658.  S§  48.  49   8S8 

Pagea  6107,  6125,  5131, 
5132,  5134,  8f  28,  42,  SO, 

51,  tk  436 

Pages  5186,  6137,  U  66, 

59   276 

Page   520S   599 

Page  5270,  8S  456,  457. ..  439 

Page   5298   606 

Page  5663.  8  1   364 

CITY  CHARTERS. 

Atlantic  City.  Laws  1902. 

p.  284.   369 

Paterson.  K  12,  25,  26. . . .  362 

LAWS. 

1848,  p.  151  364 

1869,  p.  1268   709 

1870,  p.  20   940 

1872,  p.  803    97 

lfi88,  p.  264    799 

1892,  p.  371,  S  6.  Amended 

by  Laws  l',>09.  p.  263. . .  287 
1895,  p.  95   348 

1895,  p.  401   352 

1S96,  p.  286.  §  30.  Amend- 
ed oy  Laws  1904.  p. 
275    676 

1896,  p.  298,  §  65.  Amend- 
ed by  Laws  1912,  p. 
535    796 

1897,  p.  46   59 

18!i7,  p.  328,  8  92   348 

ISOS.  p.  422    270 

1900,  p.  502    606 

1901,  p.  41.  Repealed  by 
Laws  1904.  p.  151   84 

1902,  p.  284   369 

1903,  p.  805,  8  8,  sabaec. 

4    270 

1903,  p.  5.38, 8  9   :;y5 

1904,  p.  151  81,  84 

1904,  p.'  241   58 

1904,  p.  275   575 

1005,  p.  15,  8  6  84 

1906,  p.  211,  13   286 

1907,  p.  121   97 

1909.  p.  114   354 

1900,  p.  263    287 


1911,  p.  134    58,  85,  278, 

280,  354,  909,  946 

1011,  p.  186,  {  2  8S,  364 

1911,  p.  137,  8  2,  par.  U, 

Bubda.  a,  b,  c   68 

1911,  p.  137,  8  2.  par.  12. .  68 

1911,  p.  463...;   64 

1912,  p.  364   88 

1912,  p.  382,  8  27  

366,  871,  894 

1912,  p.  535   796 

1913,  p.  33    362 

1913,  p.  574  271,  870 

1913  (Sp.  Sess.)  p.  803....  68 

1914,  p.  141  263,  799 

1914,  pp.  141-143,  §§  1-4, 

6   263 

1914,  p.  353   263 


PENNSYLVANIA. 

CONSTITUTION. 
Art  8,  8  6  718 

LAWS. 

1833.  p.  250,  8  0  S54 

1836,  p.  715.  Bll 

1853,  p.  503.  Amended  1^ 

Laws  1897.  p.  144   304 

1855,  p.  368   133 

1855,  p.  431.  8  7   139 

1856,  p.  532    201 

1860.  p.  433,  8  11  705,  713 

1860,  p.  43.3,  88  12,  13  713 

1861.  p.    715 

1866,  p.  23   76 

1S71,  p.  1360   140 

1872,  p.  81,  §  1  139 

1873,  p.  494    501 

1874,  p.  73  1082 

lfcij4,  p.  73.    Amended  by 

Laws  18Si1,  p.  226   140 

1874,  p.  95,  8  84.  Bubsec. 
7  1082 

1886,  p.  193   802 

1885,  p.  194.  8  4   302 

1887,  p.  125.  I  1....  139 

1889,  p.  irjQ  1075 

1889,  p.  2L'6  140 

1889,  p.  277.    Amended  by 

Laws  1905.  p.  127   639 

1893,  p.  419   209 

1S93,  p.  451   195 

1897,  p.  144   304 

1001,  p.  210.  8  120  108 

1905,  p.  127   639 

1905,  p.  3ri2.  S  11   494 

1907,  pp.  fi(t,  268  639 

1907,  p.  355  1082 

1911,  p.  8  195 

1911,  p.  261   301 

1913,  p.  114  301 

1913,  p.  528   718 

1918,  p.  1386,  art.  8. ... .  .1082 


BHODE  IBIiAXD. 

CONSTITUTION. 
Art  2,  8  2   660 

GENERAL  STATUTES  1872. 
Ch.  163,  88  11.  12,  18   626 

GENERAL  LAWS  1909. 

Cb.  8,  8  32   569 

Ch.  11,  «  41,  43   667 

Ch.  46.  I  12  757 

Oh.  49,  fS  1,  13,  15,  17  757 

Ch.  57,  g  9  1024 
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01).  67.  S  9:   Amended  by 
Laws  1012,  eh.  768,  S 

39   eea 

Ch.  62,  f  *   757 

C!h.  284  ;  625 

Ch.  2S4,  J  7    625 

Cb.  297,  i  3  (S64,  829 

Ch.  298,  S  8   983 

Ch.  29S,  §§  16.  16  820 

Ch.  298,  I  24    656 

Ch.  397.  f  6   664 

Ch.  311,  S  1  625 

Ch.  312,  S|  10,  11  804 

Ch.  312,  I  29    866 

Oh.  314,  M  3.  10  626 

Ch.  318,  Is  5,  6   865 

Ch.  345,  I  18   821 

Ch.  350,  j  2   821 

COURT  &  PRAOnCB  ACT 
1905. 

Page  8,  19...  983 

LAWS. 

1910,  ch.  640,  8  22  669 

1912,  ch.  7^.  I  39    669 

1918,  ch.  1012,  IS  11,  14. .  .767 


VEUHCOHT. 

CONSTITUTION 

Ch.  1,  art  1  456 

Ch.  2,  8  41   965 

VmMONT  STATUTES. 

H  8766,  8896,  8887,  8989- 

3991  .77??  287 

PUBLIC  STATUTBS. 

{661.    Amended  by  Lawa 

1910,  No.  45   236 

I  773   974 

I  822    965 

S  822.    Amended  by  Laws 

1910,  No.  65,  8  1   965 

1317   213 

1373,  1374   145 

1450    648 

1490,  sabsec.  8  964 

1590   14 

11  1058,  1660.  1G83-1685, 

1687,  1691-1694   101 

t  2553   26 

H  2944,  2945   101 


8087  

8071  

3346   

4031  

4262  

4463  

4519  et  seq  

4C11  

6012.   Amended  bj  Laws 

1910,  No.  170  

5763  

S  5881,  5882  

6317  


927 
9 

asi 

24 
403 
973 

2S7 

1 

32 
97S 


lAWS. 

1892,  No.  198   23T 

1S94,  No.  86   2=17 

1902,  No.  187   4*:: 

1906,  Noa,  122,  126   237 

1906,  No.  126,  5  23   2:iT 

1908,  No.  242  -   l"V4 

1910.  No.  45   2;>i 

1910,  No.  55.  8  1   9»>' 

1910,  No.  170, 16   1 

1912,  No.  201   4.'i:: 

1912,  No.  201.  H  2.  27 

40    452 


STENOGRAPHERS. 

See  Appeal  and  Brzor,  |  867. 

STOCK. 

See  CoiporatlonB,  SI  78-162,  876. 


STREET  RAILROADS. 

Camer8ilJ12. 

252; 


See  Anpeal  and  Error,  I  1066;  ^ 
18,  282,  287^^296,  320  ;_High wags,  |  184; 


Master  and  Servant,  8  287; 
Witnessea,  8  405. 

I.  ESTABLISHMENT.  OONSTBUO- 
TION,  Aia>  MAINTEITANOE. 

8  24  (Vt)  The  right  of  a  municipality  to  fix, 
in  the  franchise  to  use  the  streets,  conditions  up- 
on defendant  street  railroad  company  as  to  fares 
to  be  charged,  held  governed  by  Act  1894 
(P.  S.  4519  et  Beq.),  instead  of  Act  No.  198, 
Acts  1892,  by  which  the  company  was  incorpo- 
rated.—City  of  Barre  v.  Barre  &  M.  Traction  & 
Power  Co.,  92  A.  237. 

Under  Act  No.  86,  Acts  1894,  relating  to  the 
coDstrnction  of  street  railways,  city  authorities 
have  the  right,  as  a  condition  to  granting  a 
franchise  to  use  streets,  to  fix  maximum  fares. 
-Id. 

§  24  (Vt.)  Where  a  city  granted  a  street  rail- 
way company  a  franchise,  and  after  it  was  as- 
signed  to  defendant  amended  it  by  a  relocation 
of  part  of  the  line,  which  relocation  was  ac- 
cepted by  defendant,  all  other  provisions  and 
conditions  in  the  franchise  remained  in  force. — 
City  of  Montpelier  v.  Barre  &  M.  Traction  & 
Power  Co.,  92  A.  241. 

n.  HEOXriATION  AHD  OPERATZOH. 

8  65'/2  [New,  voL  16  Key-No.  Series] 

(Vt.)  V.  S.  3989-3991,  relating  to  the 
powers  of  railroad  commissioners,  had  no  appli- 
cation to  street  railroad  comnaoies. — City  of 
Barre  V.  Barre  &  M.  Traction  &  Power  Co.,  92 
A.  237. 

V.  S.  8896,  3897,  conferring  upon  the  Su- 
preme Court  jurisdiction  over  the  tolls  upon  pas- 
sengers and  property  carried  by  railroad  corpo- 
rations, has  no  application  to  street  railroads,  or 
horse  railroads,  as  they  were  called  in  section 
3706  of  that  statute.— Id. 

Where  a  street  railway  company  accepted 
and  acted  under  a  franchise  fixing  the  maximum 
fare,  the  railroad  commission  has  no  jurisdiction 
over  that  questicn,  under  Act  No.  126  of  1800,  8 


23 ;  P.  S.  4611,  giving  the  commission  jiiri*dic- 
tion  over  the  matter  of  tolls  and  rates,  except 
where  governed  by  special  provisions  of  law. 

—Id. 

§  68  (VL)  While  Act  No.  122,  Dec  7.  1906. 
does  not  apply  to  street  railroads,  Act  No.  llAi. 
Dec.  13.  1906,  includes  them  in  the  term  **r&il- 
roads."---City  of  Barre  v.  Barre  &  M.  Traction 
&  Power  Co.,  92  A.  237. 

S  74  (Md.)  An  ordinance  regulating  the  op- 
eration of  cars  on  streets  held  not  to  apply  to 
electric  cars. — State  v.  Maryland  Electric  By s. 
Co.,  92  A.  961. 

8  8 1  (Del.Super.)  A  motorman  must  exerrise 
reasonable  caution  to  prevent  accidents. — Mc- 
Gowan  v.  Wilmington  &  P.  Traction  Co.,  92 
A.  1015. 

A  motorman  must  have  his  car  under  reason- 
able control  and  must  be  on  the  lookout  for 
travelers.- Id. 

1 81  (Me.)  A  motorman,  whose  car  was  ap- 
proaching a  street  crossing,  and  whose  visios 
was  obscured  by  an  arc  iignt,  is  bound  to  hai« 
his  car  under  bis  control  until  it  passes  the  zone 
of  the  light  and  he  can  see  travelers. — Glidden 
v.  Bangor  By.  &  Electric  Co.,  92  A.  186. 

8  90  (Vt.)  A  motorman  of  a  street  car  k<li 
bound  to  know  that  teams  were  likely  to  be  io 
a  street,  that  it  was  slightly  downgrade,  and  to 
operate  his  car  in  view  of  such  conditions. — Pul- 
lica  V.  Twin  State  Gas  &  Electric  Co.,  92  A. 
150. 

8  93  (Del.Super.)  N'eeligenoe  of  a  motonnac 
in  operating  a  car  colliding  with  a  traveler  is  tb« 
negligence  of  the  street  railway  oompftny. — 
McGowan  v.  Wilmington  &  P.  Traction  Co..  y2 
A.  1016. 

Where  a  motorman,  after  seeing,  or  by  th< 
exercise  reasonable  care  he  could  have  seen, 
a  traveler  on  the  track,  did  everything  that  i 
reasonably  prudent  man  would  do,  there  cou'.''. 
be  no  recovery  for  injuries  in  a  collision. — Id. 

8  93  (N.J.)  Failure  of  a  motorman  to  clic>-k 
a  car  or  warn  a  person  on  the  street  at  a  cur\» 
of  the  liability  of  his  being  struck  by  the  r*ar 
end  of  the  car  when  it  swings  beyond  the  tn<'ii 
held  not  negligence  rendering  company  1iat)l«>.— 
Miller  v.  Public  Service  Corporation  of  N"-"- 
Jersey.  92  A.  343;  Greenleaf  v.  Same.  Id.  344. 

i  98  (Del.Super.)  A  traveler  on  the  street  inu£ 
exercise  reasonable  caution  to  prevent  injnrin 
from  street  cars.— McGowan  v.  WUminitton  A 
P.  Traction  Co.,  02  A.  1015. 

S  98  (Md.)  The  look  and  listen  rule  extends 
suburban  and  interurban  electric  nilraads.— 
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OUck  T.  Gnmberland  &  W.  Electric  R7.  Go., 
92  A.  778. 

Whether  a  railroad  or  electric  railway  occu- 
pies a  private  right  of  way  or  one  of  the  public 
highways,  travelen  at  crosBiogs  are  bouQd  to 
look  and  listen  and,  if  neoeBaoxy,  stop,  before 
attempting  to  ctosb.— Id. 

§  9B  (Md.)  One  attempting  to  croea  a  street 
car  track  in  view  of  an  approaching  car,  and 
so  near  to  him  that  no  person  of  ordinary  care 
would  make  the  attempt,  Is  guilty  of  contribu- 
tory negligence.— State  t.  Maryland  Electric 
Rys.  Co.,  92  A.  961. 

Where  a  street  car  could  not  be  stopped  to 
avoid  striking  a  pedestrian,  the  street  railway 
company  was  not  liable  for  the  death  of  tlie 
pedeBtrian  guilty  of  contributory  negligence. 
— Id. 

9  98  (N.J.)  Plaintiff  in  an  action  for  injuries 
at  a  street  railroad  crossing  held  guilty  ot  con- 
tributory negligence,  requiiiiig  a  nonstutv— Ruff- 
gieri  v.  Public  Service  Ky.  Co.,  92  A.  61. 

1 99  (Me.)  A  traveler  lawfully  on  a  highway 
has  the  right  to  cross  a  street  railroad  track 
regardless  of  the  length  of  his  vehicle. — QUdden 
V.  Bangor  Ry.  ft  Electric  Co.,  92 'A.  185. 

S  99  (Vt.)  The  driver  of  a  team  Is  required  to 
make  a  reasonable  use  of  the  street,  and  to  ex- 
ercise the  care  of  a  prudent  man  in  avoiding 
injury  from  street  cars ;  hut  one  driving  or  be- 
ing with  a  team  upon  a  car  track  is  not  required 
to  have  bis  horse  at  all  times  under  control. — 
I'olUca  V.  Twin  State  Gas  &  Electric  Co.,  92  A. 
150. 

§  101  (Del.Super.)  Where  there  was  mutual 
negligence  operative  at  the  time  of  a  collision 
with  a  street  car,  plaintiff  cannot  recover. — 
McGowan  v.  Wilmington  &  P.  Traction  Co., 
92  A.  1015. 

i  102  (Del.Super.)  Where  ncRligence  of  a  trav- 
eler struck  by  a  street  car  contributed  to  the 
accident  and  was  the  proximate  cause  thereof, 
he  cannot  recover.— MctJowan  v.  Wilmington  & 
P.  Traction  Co.,  92  A.  1015. 

§  103  (Del.Super.)  Where  a  traveler  negli- 
gently drove  on  street  car  tracks,  but  the  motor- 
man  saw,  or  by  reasonable  care  could  have  seen, 
him  in  time  to  avoid  an  accident,  his  failure  to 
do  so  was  actionable  negligence. — McGowan  v, 
Wilmington  &  P.  Traction  Co.,  92  A.  1015. 

§  103  (Vt)  In  an  action  against  a  street  rail- 
road company  for  damages  to  hia  team  from  a 
collision,  plaintiff,  though  negligent,  could  re- 
cover, where  the  railroad  failea  in  its  duty  after 
it  discovered  the  unattended  team,  or  unless  be 
could  by  ordinary  care  have  avoided  the  conse- 
quences of  defendant's  negligence. — PoUiea  v. 
Twin  State  Gaa  &  Electric  Co.,  92  A.  150. 

8112  (DeLSuper.)  That  a  traveler  was  in- 
jured in  a  collision  with  a  street  car  does  not 
alone  raise  presumption  of  negligence  of  the 
street  railway  company  or  contributory  negli- 
gence of  the  traveler. — McGowan  v.  Wilming- 
ton &  P.  Traction  Co.,  92  A.  1015. 

{113  (Del.Super.)  Voluntary  intoxication  of 
a  person  stmck  by  a  street  car  may  be  consid- 
ered in  determining  whether  he  exercised  rea- 
sonable care. — McGowan  v.  Wilmington  &  P. 
TracUon  Co.,  02  A.  1015. 

S1I4  (Md.)  Evidence  held  to  show  that  a 
pedestrian,  stmck  by  a  street  car,  was  guilty  of 
contributory  n^lipence.— State  v.  Maryland 
Electric  Rys.  Oa,  92  A.  961. 

(117  (Tt.)  On  evidence  in  an  action  against 
a  street  railroad  company  for  a  collision  with 
team  standing  across  the  track,  held,  that  de* 
fendant's  negligence  was  for  the  jury. — PoUica 
v.  Twin  State  Gas  &  Electric  Co.,  92  A.  150. 

The  mere  placing  of  a  team  across  a  street 
railroad  track,  or  such  placing  of  the  team  and 
going  to  and  across  the  sidewalk  to  load  a  bar- 
rel, for  instance,  held  not  negligence  per  se. — Id. 

In  an  action  for  a  collision  of  a  street  car 
with  plaintitf's  team  standin;^  in  a  strt^ot.  held. 


that  plaltttUPi  continnitoiy  negligence  was  for 
the  jury^Id. 

STREETS. 

Sm^^^^  Corporations,  H  385-404,  668- 

STRIKING  OUT. 

See  Orindnal  Law,  88  696,  687. 

SUBPCENA  DUCES  TECUM. 

See  Appeal  and  Error,  |  882 ;  Witnesses,  1 16. 

SUBROGATION. 

1 17  (Me.)  Mortgagee^  whose  loan  upon  a 
wue's  mortgage  was  invalid  for  want  of  the 
husband's  joinder  upon  application  of  part  of 
the  proceeds  to  payment  of  a  prior  mortgage  on 
whidi  the  husband  was  liable,  held  subrogated 
to  the  rights  of  the  prior  mortgagee  as  against 
the  buBband.- Gato  v.  Christian,  92  A.  480. 

il7  (Me.)  In  a  suit  to  foreclose  a  mortgage, 
pndant  held  not  entitled  to  subrogation  under 
another  mortgage  which  he  had  paid,  where 
he  fraudulently  procured  priority  for  the  other 
mortgage,  and  also  a  release  of  tbe  morteage 
sought  to  he  foreclosed. — Hemenway  v.  Cunning- 
ham, 92  A.  897. 

S  26  (Vt)  Where  a  school  teacher  purchased  a 
piano  by  a  conditional  sale  for  the  school  and 
terminated  her  employment  without  completing 
the  payments,  after  which  P.,  without  obliga- 
tion, advanced  money  sufficient  to  pay  the  bal- 
ance of  the  price;  he  did  not  thereby  become 
subrogated  to  tbe  seller's  rights.— Town  of 
Grand  Isle  v.  McGowan,  92  A.  6. 

§41  (Me.)  In  a  suit  to  foreclose  a  mortgage, 
defendant  cannot  claim  subrogation  without 
setting  up  sucb  claim  In  his  answer.— Hemen- 
way T.  Cunningham,  92  A,  897. 


SUICIDE. 


See  Homicide,  |  178. 


See  Process. 


SUMMONS. 

SUNDAY. 


i  2  (Md.)  An  ordinance  ratified  by  the  City 
Charter  (Laws  1898.  c.  123)  {  906,  subsec.  3, 
prohibiting  Sunday  baseball,  is  a  valid  exercise 
of  the  police  power.— II  iller  v.  State,  92  A.  842. 

§  6  (Md.)  A  city  ordinance  held  to  prohibit 
the  playing  of  baseball  on  Sundav  in  a  secluded 
park,  thout;b  no  admission  was  cnarged.— Hiller 
V.  State,  92  A.  842. 

SUPPORT. 

See  Bastards,  S  17%. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE. 

See  Divorce,  S  161. 

SURVEYS. 

See  Boundaries,  H  35,  86. 

SWINDLING. 

See  False  Pretenses. 

TAXATION. 

See  Appeal  and  Error,  8§  303.  1051;  Constitu- 

tiomil  T.aw.  §§  4S,  70 ;  (Courts.  5  97 ;  Evi- 
deiici?,  S5  S:!,  KJO ;    Intoxicating  Liquors,  gS 
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46%-106;  Jadgment,  f  641 ;  Uceoses;  Ma- 
nicipal  Corporationa,  ii  313,  406-612.  722. 
961-979;  TowBs,  S5  64.  58;  Trnsts,  |  22S. 

I.  NATUBE  Ain>  XIXTENT  OF  POWEB 
IN  OENEBAIi. 

1 12  (N.J.Sap.)  The  act  of  Cou^ess  permit- 
tins  Dtate  taxation  of  national  banks  only  by  a 
tax  upon  the  shares  of  stock  and  requiring  that 
they  shall  be  taxed  at  no  higher  rate  than  other 
moneyed  capital  is  superior  to  the  state  Con- 
stitution.— Commercial  Trust  Co.  of  New  Jer- 
sey V.  HndBon  County  Board  of  T^ation,  92 
A.  263. 

n.  OONSTTTUTIONAI.  BEQTTIRE- 
MEMTS  AND  BESTBIOTIONS. 

S40  (N.H.)  A  tax  is  eqaal  and  proportional, 
within  Const,  pt.  2,  art.  tf^  If  all  taxable  prop- 
erty in  the  taxing  district  is  valued  at  the  same 
per  cent  of  its  true  value.— Town  of  Bow  v. 
Farrand.  92  A.  926. 

S  40  (N.J.)  Act  March  31.  1914  (P.  L.  p.  141). 
providing  for  taxation  of  bank  stock,  held  not 
to  violate  the  uniform  rule  of  the  Constitution 
because  it  imposes  on  the  true  value  of  the 
property  a  uniform  rate.— Commercial  Trust  Co. 
of  New  Jersey  v.  Hudson  County  Bosrd  of 
Taxation,  92  A.  799. 

S  42  (N.J.)  Act  March  31,  1914  (P.  L.  p.  141). 
providing  for  taxation  of  bank  stock,  does  not 
violate  the  uniform  rule  of  the  Constitution  be- 
cause making  a  class  for  assessment  and  taxa- 
tion.— Commercial  Trust  Co.  of  New  Jersey  v. 
Hudson  County  Board  of  Taxation,  92  A.  799. 

The  classification  for  taxation  by  Act  March 
31,  1914  (P.  L.  p.  141),  of  bank  stock  held  un- 
asected  l>ecause  of  a  savings  institution  incor- 
porated by  Act  AprU  2.  1S69  (P.  L.  p.  126S), 
with  power  to  issue  stock,  as  it  woald  other- 
wise be  taxable  under  Act  March  26,  1888  (P. 
L.  p.  264),  if  it  issues  no  stock. — Id. 

§42  (N.J.Sup.)  Act  March  31  1914  fP.  L.  p. 
141).  providing  for  taxation  of  shares  of  nation- 
al banks,  state  bankFt,  banking  associations  and 
trust  companies,  is  not  unconstitutional  as  vio- 
lating the  requirement  of  uniformity,  because 
excluding  private  banks,  as  tbe^  have  no  shares, 
and  the  act  of  Congress  permits  taxing  of  na- 
timal  baoka  only  by  a  tax  on  its  shares.— Com- 
mercial Trust  Co.  of  New  Jersey  v.  Hudson 
County  Board  of  Taxation,  92  A.  263. 

Act  March  31.  1914  (P.  L.  p.  141).  is  not  un- 
constitutional because  excluding  savings  banks. 

Act  March  81,  1914  (P.  L.  p.  141),  providing 
for  the  taxation  of  shares  of  the  capital  stock 
of  national  banks,  etc.,  on  the  basis  of  the  act 
of  Congress,  held  not  to  violate  the  constitution- 
al requirement  of  uniformity  by  prescribing  a 
method  for  taxing  realty  different  from  their 
other  property. — Id, 

i  47  (N.J.)  Question  of  the  invalidibr  of  a 
statute  on  the  ground  of  the  imposition  of  double 
taxes  is  not  a  constitutional  one.— Commercial 
Trust  Co.  of  New  Jersey  v.  Hudson  County 
Board  of  Taxation,  92  A.  799. 

Act  March  31,  1914  (P.  L.  p.  141),  providing 
for  taxation  of  bank  stock,  held  not  to  permit 
of  double  taxation. — Id. 

847  (N.J.Sup.)  Act  March  81,  1914  (P.  L.  p. 
141),  providing  for  the  taxation  of  national 
banks,  etc..  on  the  basis  of  shares  of  stock,  in 
view  of  section  4,  held  not  to  violate  the  consti- 
tutional requirement  of  uniformity,  since  the 
evident  intent  was  to  tax  but  once.— Commer- 
cial Trust  Co.  of  New  Jersey  v.  Hudson  Conn* 
ty  Board  of  Taxation,  92  A.  263. 

i  49  (N.H.)  Under  Const  pt  2,  arts.  5,  6,  If 
property  is  valued  for  the  purpose  of  assessing 
a  tax  within  a  reasonable  time  before  the  tax 
is  assessed,  no  riglus  of  the  taxpayer  are  violat- 
ed, and  en  assessment  in  February,  1914,  on  a 
valuation  made  in  April,  1912.  was  not  un- 
reaaouable.- Town  of  Bov  t.  Farrand,  92  A. 
926b 


m.  TiTABTT.TTT  OF  FEBSOm  AlTD 
FBOPBBTT. 

(A)  Piivatfl  Peraoas  aaA  Propavtr  ia  G««- 
•val. 

8  70  (Me.)  'While  cats  are  not  eonmeratpd  bj 
name  as  subjects  of  taxation  in  the  statutes,  the 
general  language  of  the  statutes  is  sufficient  <•• 
mclude  them,  even  thou^  the  owner  has  Int  a 
qualified  property.— Tharsfam  t.  Carter.  82  A. 
295* 


(B)  C( 


rations  and  CTorporate  Stock 
and  P rope rtr. 

8  1 17  (N.J.)  Under  P.  L.  1900.  p.  502  (4 
Comp.  St  1910,  p.  6298),  privileges  enjoyed  by 
a  public  utility  corporation  to  use  streets  and 
public  places  constitute  a  special  frandiist 
which  is  "property"  and  subject  to  taxation  at 
a  substantul  valuation.— Public  Service  Co. 
V.  Board  of  Fnbllc  Utility  Coin'rs,  92  A.  eiW. 

§  128  (N.  J.  Sup.)  Act  March  31,  1914  (P.  I. 
p.  141).  taxing  the  shares  of  capital  stock  of 
national  banks,  banks,  banking  associations,  and 
trust  companies,  upon  the  basis  of  the  act  i>f 
(ingress  permitting  the  shares  of  sto<-k  to  be 
taxed,  held  not  unconstitutional  as  taxing 
erty  of  banks  not  used  for  banking  purpose!!.— 
Commercial  Trust  Co.  of  New  Jersey  v.  Uudsflo 
County  Board  of  Taxation,  92  A.  ^3. 

fD)  Bzemptlou, 

8  204  (Pa.)  Act  Feb.  9.  1866  (P.  L  23),  whirh 
exempts  from  taxation  certain  donations  to  the 
Lehigh  University,  being  a  grant  in  derogatioD 
of  taxation,  must  be  strictly  construed.— -In  re 
Packer's  Estate,  92  A.  75. 

8  211  (Conn.)  A  stock  corporation  organised 
under  the  general  stock  corporadou  lawB  to  give 
agricultural  fairs,  horse  racing,  and  other  ezbi- 
bitions  for  premiums,  etc.,  held  an  agricaltnral 
society  within  the  tax  exemption  of  Gen.  St 
1902,  §  2315 ;  such  section  not  being  limited  to 
nonstock  and  nonprofit-sharing  corporations.— 
Town  of  West  Hartford  v.  Connecticut  Fair 
Ass'n,  92  A.  432. 

A  stock  corporation  oi^anised  to  hold  agri- 
cultural fairs,  etc.,  exempt  from  taxation  onder 
Oen.  St.  1902,  {  2316,  held  not  deprived  of  its 
exemption  because,  when  not  holding  fairs,  it 
leased  its  grounds  for  horse  and  automobile  rac- 
ing.- Id. 

8  242  (NJ.Sup.)  An  educational  corporatinn, 
organized  under  the  general  corporaticHi  act 
and  conducted  as  a  business  enterprise,  held  not 
to  become  an  "academy  not  conducted  for  profit" 
by  reincorporation  under  Act  April  21,  1898  <  P. 
L.  p.  422 ;  1  Comp.  St.  1910,  p.  125).  and  cer- 
tain transfers  of  property  under  G«»eral  Tax 
Act  1903,  par.  4,  §  3,  so  as  to  be  exempt  fn»n 
taxation,  where  no  material  chaise  took  place- 
Town  of  Montclair  r.  State  Bcnid  ot  '^vnMn- 
tion  of  Taxes,  92  A.  270. 

8  242  (Pa.)  The  exemption  from  taxation  pro- 
vided for  in  Act  Feb.  9,  1866  (P.  Lu  23),  under 
which  the  Lehigh  University  was  inoorporatiil. 
held  to  relate  only  to  the  gifts  specified  In  the 
preamble  of  the  act,  and  not  to  subsequent  be- 
quests under  the  will  of  the  founder  of  such 
university.-~In  re  Packer's  Estate,  92  A.  75. 

V.  LEVY  AND  ASSESSMEHT. 

<B)  ABsevNora  aad  PPoeecdlnB*  'or  Aa- 
■eiMment. 

8309  (NX)  Where  there  is  no  valid  asttess- 
ment,  a  tax  sale  of  lands  is  a  nullity.— Mitsch  t. 
Riverside  Tp.,  92  A.  436. 

8  319  (R.I.)  A  formal  organisation  of  the  as- 
sessors of  a  town  Iwfore  proceeding  to  dischar^ 
their  duties  is  unnecessary.- Pendleton  v. 
Briggs,  92  A.  1024. 

An  action  for  a  town  tax  cannot  be  defeated 
by  mere  irregalariti«B  not  affecting  jurisdiction 
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of  assesson  or  deprlTliig  the  taxpayer  of  a  snb- 
Btaotial  rieht— Id. 

Irregularitr  in  the  election  of  a  town  eoUec* 
tor  does  not  affect  the  validity  of  an  aaMoanent 
of  taxea.— Id. 

t  324  (B.I.)  The  giving  of  a  bond  by  a  town 
collector  of  taxes  is  for  the  security  of  the  town, 
and  individual  taxpayers  are  not  interested. — 
Pendleton  v.  BriggB.  92  A.  1024. 

(C>  Mode  of  AHeMment  In  Oene»I. 

1 330  (R.I.)  Where  notices  to  taxpayers  to 
bnog  in  their  accounts  were  posted  in  the  clerk's 
office,  peat  office,  and  on  advertising  boards,  the 
taxpayers  had  notice  and  coutd  not  defeat  a 
recovery  of  taxes.— Pendleton  v.  Brigga,  92  A. 
1024. 

A  notice  by  assessors  of  a  town  which  re- 
cites the  vote  ordering  a  tax^and  which  reqnirea 
taxpayers  to  bring  in  their  accounts,  at  a  spec- 
ified time,  held  sufficient.— Id. 

§  352  (Vt.)  The  general  reputation  that  a  tax- 

Eayer  is  a  man  of  means  is  not  a  basis  for  a 
elief  of  a  judicial  character,  so  as  to  anthorize 
tax  listers,  under  P.  S.  561,  as  amended  by 
Acts  1910,  No.  45,  to  increase  the  amount  of  tax- 
es listed.- Braley  v.  City  of  Barre,-92  A.  236. 

S355  (N.J.Sup.)  Under  Act  April  15,  1914 
(P.  L.  p.  353) ,  nroviding  that  no  dednetion  for 
debt  shall  be  allowed  from  the  assessed  value 
of  any  goods  and  chattels  in  which  the  value 
inheres  m  the  article  itself,  the  words  "goods 
and  chattels"  inclnde  corporate  stock  and  shares 
of  a  company.— Commwcial  Tmat  Co.  of  New 
Jersey  v.  Hudson  County  Board  of  Taxation,  92 
A.  263. 

§  363  (N.J.)  The  provision  of  Tax  Act,  {  42, 
that  no  proceedings  to  collect  taxea  shall  be  in- 
valid for  lack  of  notice  is  inapplicable,  where 
the  owner  is  well  known,  lives  in  the  same  to^n, 
and  is  supposed  to  have  paid  taxea  for  the  three 
preceding  years.— Mitsdi  v.  Birenide  Tp.,  92  A. 
436. 

(D)  Mode  of  Asaesanent  of  Corporate 
Stoeic,  Property,  or  Receipts. 

1366  (Pa.)  Act  June  30,  1885  (P.  L.  194)  1 
4,  relative  to  taxes  imposed  on  corporate  loans, 
has  no  extraterritorial  effect  on  officers  resid- 
ing outside  the  state.— Comjnonwealth  v.  Barrett 
Mfg.  Co.,  92  A.  302. 

A  trust  company  acting  for  a  nonresident 
treasurer  of  a  corporation  in  paying  interest  and 
remittinjr  the  coupons  to  the  treasurer  for  can- 
cellation, held  not  to  be  required  by  Act  June 
30,  1SS5  (P.  li.  193).  to  assess  and  deduct  the 
tax  imposed  by  such  act. — Id. 

8  386  (N.J.Snp.)  Under  Act  March  31,  1914 
(P.  L.  p.  141),  providing  for  the  taxation  of 
shares  of  stock  of  banks,  etc.,  held  that  the  meth- 
od of  ascertaining  the  true  value  of  the  shares 
provided  by  sections  1,  2,  3,  and  6  was  not  ob- 
jectionable as  being  an  arbitrary  method.— Com- 
mercial Trust  Co.  of  New  Jersey  v.  Hudson 
County  Board  of  Taxation.  92  A.  263. 

(B)  Assessment  Rolla  Ar  Books. 

8  416  (R.I.)  An  assessment  reading,  "Clark 
PpIci:,  Deceased,  Estate  of,  Frances  V.  Briggs 
Kxocutrix,"  Bufficiently  Indicates  that  the  prop- 
erty was  taxed  to  the  executrix  and  ccmforms 
to  Gen.  Laws  lft09,  c  57.  I  9.— Pendleton  v. 
Briggs,  02  A.  1024. 

(G)  Rerlen,  Correction,  or  Settlnv  Aside 
of  Aaaeaament* 

1 482  (N.J.>  Where  a  tax  collector  undertakes 
to  assess  land  as  omitted  property  under  Tax 
Act,  S  28,  he  must  notify  the  owner  thereof,  and 
of  the  time  and  place  of  the  next  meeting  of  the 
county  tax  board.— Mitsch  r.  Riverside  Tp.,  92 
A.  436. 

1493  (N.J.)  The  decision  of  the  State  Board 
of  Assessors  in  the  assessment  of  railroad  prop- 


er^  will  not  be  disturbed  by  the  court,  where 
the  evidence  as  to  value  is  conflicting.- Long 
Dock  Ga  T.  Stxte  Board  of  Anessors,  92  A. 
43& 

A  eerdfleate  by  the  State  Board  of  Assessors 
is  not  competent  proof  of  their  knowledge  of  .the 
value  of  the  property  assessed.  The  board  as  a 
board  may  certify  their  official  findings,  but 
not  the  Indlridnal  knowledge  of  each  member. 
—Id. 

i  494  (N.J.)  Where,  in  a  railroad  tax  case,  ail 
the  evidence  is  for  a  valuation  much  lower  than 
that  fixed  by  the  State  Board  of  Assessors,  and 
the  board  has  added  20  per  cent,  to  the  valua- 
tions on  which  the  expert  witnesses  were  in  aob- 
Btantial  accord,  the  court  will  set  a^e  the  as- 
sessmenL— Long  Dock  Co.  v.  State  Board  of 
Assessors,  92  A.  439. 

8  496  (N.J.)  Under  Railroad  Tax  Act  of 
1884  (4  Comp.  St.  1910,  p.  5270,  pi.  457)  f 
13.  the  Supreme  Court  on  certiorari  should  give 
relief  where  the  assessment  is  made  op  an  er- 
roneous principle,  as  well  as  where  the  amount 
of  the  tax  is  excessive  or  insufficient— Long 
Dock  Co.  V.  State  Board  of  Assessors,  92  A.  439. 

Under  4  Comp.  St  1010,  p.  5270,  pi.  4S6,  the 
court,  on  certiorari  to  review  an  assessment  of 
railroad  property  by  the  state  board,  may  take 
the  testimony  of  the  members  of  the  board. — Id. 

In  certiorari  by  a  taxpayer  to  review  an  as- 
sessment of  rsuroad  property  by  the  State 
Board  of  Assessors,  the  taxpayer  may  call  the 
members  of  the  board  as  witnesses  and  crose- 
examine  them  as  to  their  individual  knowledge 
of  the  facts,  but  cannot  cross-examine  them  as 
to  the  method  by  which  the  board  reached  its 
result— Id. 

▼m.  GoixEOTioir  and  ehfobce- 

KEHT  AOAIHST  PEBSOKS  OB 
PEBSOHAIi  PKOFEBTY. 

(A)  CoIlMtors  mmt  Pvooeedtnss  tor  0*1- 
leetlon  In  G^enernl. 

1 549  (R.I.>  Under  Gen.  Laws  1909,  c.  62, 
S  4,  as  to  fees  of  town  tax  collector,  without 
an  agreement  with  tiie  town  for  lesa,  held  ac* 
tion  <4  the  town  council,  at  a  meeting  after 
bis  election  and  (lualifying  under  chapter  49, 
ii  13,  15,  17.  waa  immaterial^Barber  v. 
Adams,  &2  A.  767. 

Action  of  the  financial  town  meeting  In  ap- 
propriating for  salary  of  town  tax  collector 
held,  considering  Gen.  Laws  1009,  c.  49,  §8  1. 
13,  immaterial  as  to  hie  right  to  fees,  given  by 
chapter  62,  S  4,  without  agreement  with  the 
town  for  less. — Id. 

S  554  (R.I.)  A  warrant  to  one  holding  the  of- 
fices of  town  treasurer  and  Collector  issued  to 
bim  as  town  treasurer,  and  requiring  him  to  col- 
lect taxes  and  pay  the  same  into  the  treasury 
of  the  town,  is  sufficient^Pendleton  t.  Briggs, 
02  A.  1024. 

(C)  nemedlea  for  Wronvfnl  Bnforoement. 

§  608  (N.H.)  Injunction  against  cc^ection  of 
tax  because  not  based  on  apportionment  of  1911 
instead  of  that  of  1913,  on  which  all  other 
taxea  in  the  state  were  based,  was  properly 
denied,  even  though  the  court  had  power  to  en- 
join its  collection.— Town  of  Bow  v.  Farrand, 
92  A.  928. 

g  608  (N.J.)  Equity  has  no  jurisdiction  over 
the  collection  of  taxes  in  the  absence  of  a  spe- 
cific equity.— Eric  Elevator  Co.  v.  Jersey  City, 
92  A.  699. 

IX.  8AI.E  OF  Z.Aini  FOR  NOHPAT- 
MENT  OF  TAX. 

I  689  (N.J.}  Where  on  certiorari  to  review  tax 
sale  proceedings,  the  facts  necessary  to  the 
validity  of  the  sale  do  not  appear  by  the  pro- 
ceedings returned  with  the  writ,  they  must  be 
shown  by  the  recitals  in  tlie  certificate  of  sale, 
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or  by  proof  alinnde.— Mitsch  v.  Riverside  Tp., 
92  A.  436. 

Where  a  writ  of  certiorari  to  review  tax  sale 
proceedings  calls  for  all  documeots  and  proceed- 
inga,  the  returo  presumably  contains  a  fall 
Btptement  of  all  the  proceedings.— Id. 

Tax  sale  proceedings  on  which  a  tax  title  was 
founded,  reviewed  on  certiorari  and  held  void 
for  8ut»tantial  defects,  particularly  for  failure 
■  to  comply  with  Tax  Act.      60.  51,  54.— Id. 

X.  KEDEMPTIOK  FROM  TAX  SAI-E. 

J  710  (N.J.)  Where  the  tax  collector  refused 
to  receive  payments  from  the  owner,  solely  on 
the  ground  that  the  offer  was  made  by  a  stran- 
ger to  the  title,  the  owner  was  given  no  chance 
to  redeem,  though  the  sum  tendered  by  him, 
due  to  a  miscalculation  of  interest,  was  a  few 
cents  less  than  tbe  amount  requiretL— Mitscb 
T.  Klvenide  Tp.,  92  A.  436. 

XI.  TAX  TITIiEtt. 

(A)  Title  and  Rlfiita  of  PnroliaMV  mt  Tm 
Bale. 

S739  (N.J.Sup.)  That  a  notice  given  by  a  tax 
sale  purchaser  to  the  tenant  was  insufficient  did 
not  affect  the  liability  of  the  owner  to  the  tax 
sale  purchaser  for  rents  collected  after  ttie  sale 
and  before  redemption.— Baldauf  t.  Mann,  92  A. 
27(i. 

Notice  required  by  Tax  Act,  {  69,  to  be  given 
by  a  purchaser  at  a  tax  sale,  u  to  cut  off  the 
fee  by  limiting  the  redemption  period,  and  has 
nothing  to  do.  with  the  purchaaer  a  right  to  rents, 
under  section  66.— Id. 

"Where  a  porchaser  of  land  sold  for  taxes  de- 
manded of  uie  owner  rent  for  September,  1913, 
before  the  rent  had  been  collected,  and  before 
the  land  had  been  redeemed  from  tbe  tax  sale, 
and  the  certificate  of  redemption  recorded,  such 
demand  was  a  sufficient  notice  of  the  sale  and 
the  record  of  tb«  certificate  of  sate,  under  Tax 
Act,  §  56.-Id. 

Under  Tax  Act,  §  56,  redemption  of  land  sold 
for  taxes  does  not  cancel  the  sale  ab  initio,  nor 
prevent  the  purchaser  from  recovering  rents  ac- 
cruing between  the  date  of  the  sale  and  redemp- 
tion.—Id. 

(C)  Actions  to  Conftrm  or  Try  Title. 

1 793  (N.J.Gb.>  The  purchaser  at  a  tax  sale  of 
land  under  the  Martin  Act  may  sue  to  quiet  title 
under  the  act  of  1870  (Act  March  2,  1870  [P- 
L.  p.  20]),  where  his  deed  is  attacked  bydefend- 
ants  who  refuse  to  proceed  at  law.— White  v. 
Cadmus,  92  A.  940. 

§794  (N.J.Ch.)  Under  3  Gen.  St.  1895.  pp. 
2982,  3373,  Aeld.'that  the  defpnses  of  failure  to 
give  notice  to  redeem  and  failure  to  obtain  an 
order  for  deed  could  not  be  considered  in  a  suit 
by  a  purchaser  at  a  tax  sale  under  tlie  Martin 
Act.— White  v.  Cadmus,  92  A.  940. 

1 810  (N.J.)  Where  a  party  claims  under  a 
tax  sale,  he  must  show  that  tbe  statutory  re- 
quirements as  to  such  sale  have  been  strictly 
complied  with.— Hitsch  v.  Blversfde  Tp.,  92  A. 
436. 

Xm.  IXOACT.  nCHraiTAWOB,  AND 
TBAN SFER  TAXES. 

§  860  (Vt.)  Exemptions  relating  to  public 
charittps  in  an  inheritance  tax  statute  will  be 
liberally  construed  in  view  of  Const,  c.  2,  i  41. 
—In  re  Curtis'  Estate.  92  A.  965. 

§876  (Vt.)  Under  P.  S.  822,  as  amended  by 
Acts  1910,  No.  55,  §  1,  tbe  Legislature  intended 
to  levy  the  inheritance  tax  on  all  foreign  and 
to  exempt  all  domestic  charitable  societies  and 
institutions,  whether  incorporated  or  not. — In  re 
Curtis'  Estate,  i>2  A.  Wir>. 

Under  P.  S.  822.  a  Icsacy  to  a  charitable  so- 
ciety which  is  exempt  from  the  inheritance  tax 
imposed  by  the  statute  is  so  whetlior  or  not  the 
society  is  in  existence  when  the  testatrix  dies 
or  whether  it  is  provided  for  in  her  wilL— Id. 


A  lioard  of  trustees  appointed  by  a  will  with 
provision  for  perpetual  succession  oonstitatiM  a 
society  within  P.  S.  822.— Id. 

TEACHERS. 

See  Schools  and  School  Diatricti,  I  141. 

TELEGRAPHS  AND  TELEPHONES. 

L  ESTABIilSaMENT,  OONSTRITCTIOir. 
AND  BCAITfTEHANCE. 

S  10  (Me.)  Bev.  St  c.  55,  {  17,  providing  that 
corporations  or  individuals  operating  telephones 
shall  not  construct  lines  "uiK>n  and  along^  high, 
ways  without  permission  from  selectmen  of 
towns,  etc.,  forbids  placing  telephone  wires 
"across"  highways,  etc.,  by  persons  not  author- 
ized tbereto^Mt.  Vernon  Telephone  Co.  t. 
I|>ankliD  Fannen'  Co-Op.  Telephone  Co.,  92  A. 

Under  Bev.  St  c.  66,  t  17.  heldj  that  tele- 
phone lines  maintained  without  authority  by  a 
company  and  by  private  Individuals  did  not  con- 
stitute a  nuisance,  and  would  not  be  enjoined. 

TENANCr. 

See  Landlord  and  Tenant 

TENANCY  IN  COMMON. 

See  Partition,  H  IS,  86;  Truats,  |  36. 

TENANCY  IN  TAIL 

See  Estates  TaU,  §{  2,  4. 

TESTAMENTARY  CAPACITY. 

See  Wills.  H  BS-06. 

THEATERS  AND  SHOWS. 

See  Agriculture,  |  4 ;  Sunday,  Si  %  6. 

THREATS. 

See  Homicide,  {  116. 

TIME. 

See  Appeal  and  Error,  {  367;  Bills  and  Notes, 
I  301 ;  Constitutional  Law,  §  70 ;  Limitation 
of  Actions.  I  65:  Municipal  Corporations.  1 
107;  New  Trial,  |  117;  Vendor  and  Pur- 
chaser, I  117. 

§  1 1  (N.J.Sup.>  Where  the  resignation  of  a 
city  commissioner  was  to  tal(e  effect  May  4th, 
it  became  effective  at  midnight  on  May  3d. — 
Loughran  v.  Jen«g'  City,  ^  A.  66. 

TITLE. 

See  Adverse  Possession;  Bankruptcy,  H  143, 
162,  303 ;  Chattel  Mortgages,  f  153;  Estop- 
pel, i  38;  Execution,  §  275;  Executors  and 
Administrators,  §  72;  Injunction,  §  37;  Land- 
lord and  Tenant,  §  68;  Partnership,  8  68; 
Property.  §  10 ;  Specific  Performance,  i|  95. 
127;  Statutes,  S§  105-125:  Taxation,  H  m- 
810:  Waters  and  Water  Couraee,  K  88,  ISO; 
Wills,  U  697,  605. 

TORTS. 

See  Action,  }  28;  Assault  and  Battery;  Con- 
spiracy, §  1;  Death ;  Fraud ;  Libel  and 
Slander;  Malicious  Prosecution ;  Municipal 
Corporations,  S8  733-845;  Negligence;  Nui- 
sance; Release.  8  29;  Seduction;  Trespass. 

8  3  (Md.)  The  buyine  of  a  lot  by  nn  em»);oy# 
when  he  knows  that  his  employer  contemplated 
buying  such  lot,  but  the  employer  had  never 
neeotiated  with  the  owner  for  it.  whereby  the 
employer  suffered  injury  by  reason  of  contracts 
nlrendv  made,  etc.,  held  not  to  violate  any 
legal  right^Debnam  T.  EHmonaon,  82  A.  782. 
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|4  (Vt)  One  may  be  civilly  liable  for  ^rect 
violence  to  the  person  without  malice  or  intent 
to  injure.— In  re  Grout.  92  A.  846. 

8  12  (Md.)  The  buying  of  a  lot  which  plain- 
tiff contemplated  buying,  but  for  which  he  had 
never  negotiated  with  the  owner,  which  inter- 
fered with  contracts  that  plaintiff  had  made 
and  was  about  to  make  held  not  to  create  a 
cause  of  action. — Debnam  v.  Slmoneon,  92  A. 
782. 

J 20  (Vt.)  When  one  Is  InJared  by  the  wrong- 
act  of  another,  and  a  third  person  suffers  an 
indirect  Iobb  from  some  contract  obligation  to 
the  injured  party,  the  loss  is  not  actionable; 
but  if  the  wrongful  act  is  maliciously  and  traud- 
iileDtly  intended  to  injure  such  third  person,  and 
does  injure  him.  it  is  actionable.— Nieberg  t. 
Cohen,  92  A.  2l4. 

1 26  (Md.)  A  declaration  alleging  damages 
by  reason  of  the  buying  of  a  lot  which  plain- 
tiff contemplated  buying  held  insufficient  for 
failure  to  allege  that,  but  for  the  interference 
of  the  defendant,  plaintiff  would  have  become 
purchaser  of  the  property,  etc — Debnam  v.  Si- 
monson,  82  A.  782. 

TOWNS. 

See  Highways,  H  UK,  193. 

t.  GBEATI02V,  AI.TERAT101T,  EXIST- 
EXCE,  AND  POLITIOAI. 
FTTNOTIONB. 

{  1 1  (R.I.)  Under  Laws  1913,  c.  1012,  8S 
11,  14,  and  Gen.  Laws  1909,  c.  49,  {  12,  ac- 
tion on  a  cause  existing  against  a  town  on  its 
division  heid  properly  brought  against  its 
treasurer ;  those  of  tlie  new  towns  being  sunT- 
moned  in  wtien  elected.— Barber  t.  Adanis,  92 
A.  757. 

Under  Laws  1913,  c.  1012,  g  14,  and  Gen. 
Laws  1909,  c.  46,  §  12,  held,  claim  against  a 
town  having  been  presented  to  its  council  be- 
fore division  of  the  town,  presentation  to  the 
council  of  the  new  towns  was  unnecessary  for 
action. — Id. 

m.  PBOPEBTT.  CONTRACTS,  AND 
LIABILITIES. 

1 36  (Pa.)  In  the  exercise  of  that  power  of 
townships  to  employ  counsel,  which  la  implied 
from  the  fact  that  they  may  sue  and  be  sued, 
counsel  may  be  employed  for  a  term  such  as  the 
jndmient  of  thi*  supervisors  may  determine.— 
McCormick      Hanover  Tp.,  92  A.  195. 

837  (Pa.)  A  contract  between  township  su- 
pervisors and  an  attorney,  for  services  to  be 
rendered  for  a  term  beginning  after  the  com- 
mencemmt  of  a  new  fiscal  year,  was  invalid, 
notwithstanding  Act  March  2.  1811  (P.  h.  8). 
—McCormick  v.  Hanover  Tp.,  92  A.  195. 

In  engaging  counsel  for  a  township,  the  su- 
pervisors act  as  agents  of  the  township  and  are 
exercising  a  governmental  as  dii^tittguiRhcd  from 
a  proprieti^y  or  business  function.— Id. 

S  38  (Pa.)  The  compensation  provided  for  by 
a  contract  between  a  township  and  an  attorney, 
binding  the  township  to  pay  the  attorney  and 
another  $2.50O  for  services  rendered  during 
one  fiscal  year,  held  excessive  in  view  of  Act 
June  12,  1893  (P.  L.  451).— McCormick  v.  Han- 
over Tp.,  92  A.  195. 

§39  (Pa.)  A  contract  between  a  township 
and  an  attorney  Jtor  legal  services  Is  unenforcea- 
ble when  so  improvident  that  its  execution  con- 
Btttut^B  an  unwarranted  exercise  of  power  by 
the  township  supervisors. — 'McConnick  t.  Han- 
over Tp.,  92  A.  195. 

IV.  FISCAL  MANAOEUENT,  PUBLIC 
DEBT,  SECURITIES.  AND 
TAXATION. 

1 54  (Vt.)  A  town  possesses  the  power  of 
taxation  as  an  attribute  of  sovereignty. — Oram- 
ton  r.  Cramton's  Estate,  92  A.  814. 


1 58  (R.I.)  A  vote  of  a  town  in  May  that  a 
specified  tax  should  be  assessed  on  the  inhabit- 
ants and  ratable  property  on  or  about  October 
1st  following  held  to  sufficiently  fix  the  time  for 
the  Talnatlon  of  the  property  for  taxation.- Pen- 
dleton T.  Briggs,  92  A.  1024. 


TOWNSHIPS. 


See  Towns. 


TRACTION  ENGINES. 

See  NegUgence,  S  21. 

TRADE  UNIONS. 

See  Injnnetlcm,  1 101. 

8  3  (B.I.)  The  by-law  of  a  musicians*  union 
and  its  enforcement  by  a  vote  of  directors,  pro- 
hibiting members  from  entering  the  employment 
of  one  dedring  to  employ  them,  held  nut  in  itself 
unlawful.— Bhodes  Bros.  Co.  v.  Musicians'  Pro- 
tective Union.  Local  No.  198,  A,  F.  of  M.  of 
ProTidence,  ^  A.  041. 

TRANSCRIPTS. 

See  Appeal  and  Brror,  8  857;  Coats,  }  223; 
Grimuial  Law,  |  400. 

TRANSFERS. 

See  Carriers,  8  12;  Corporations,  |8  121,  123. 

TRESPASS. 

See  Abatement  and  Bevival,  8  72;  Adverse 
Possession.  M  47,  117;  Animals,  M  70,  90; 
Appeal  and  Error,  8  1050;  Costs,  f  32 ;  De- 
scent and  Distribution  §  83 ;  False  Imprison- 
ment; Injunction,  88  118.  119;  Judgment.  I8 
134,  719 ;  Justices  of  the  Peace,  8  85;  Lim- 
itation of  Actions,  8  82. 

XL  ACTIONS. 

(C)  BTldemee. 

$44  (Me.)  In  an  action  of  trespass  (or  taking 
water  from  land  where  defendant  had  a  limited 
right  and  it  was  plaintiff's  claim  that  the  right 
was  unfairly  exercised  to  plaintiff's  damage, 
plaintiff  has  the  burden  of  proving  her  damage. 
—Rollins  V.  Blackden,  92  A.  521. 

8  45  (Me.)  In  action  to  recover  for  granite 
taken  which  had  been  vested  in  plaintiff's  in- 
testate and  other  parties  in  common,  a  deed 
vesting  title  in  the  intestate  to  the  land  upon 
which  the  granite  was,  and  also,  as  claimed,  cov- 
ering other  land  lying  between  such  tract  and 
the  land  of  defenduit,  held  properly  admitted. 
—Smith  v.  Booth  Bros.  &  Hurricane  Isle  tiran- 
ite  Co.,  92  A.  103. 

845  (Vt.)  In  an  action  for  willful  and  malici- 
ous trespass  to  land,  evidence  that  during  the 
five  years  before  the  action  plaintiff  had  had 
trouble  with  defendant,  and  that  he  bad  assault- 
ed her,  and  had  been  found  guilty  thereof  upon 
a  civil  prosecution,  held  inadmissible  to  enhance 
the  punitive  damages.— Camp  v.  Camp,  92  A. 
12. 

TRIAL 

See  Accord  and  Satisfaction,  8  27;  Adverse  Pos- 
session. S§  115, 117 ;  Apyeal  and  Error.  U  172- 
308,  928,  994-1015,  1029,  1062,  10G4,  1008, 
1070  ;  Brokers,  S  S8;  Curriers,  §S  18,  320,  347; 
Chattel  Mortgages,  §  04;  Costs;  Criminal 
Law,  88  633-901,  IIKJ,  1158,  1159,  1171, 
1172 ;  Damages,  8§  6,  208.  216;  Descent  nnd 
Distribution,  §  83;  Electricity,  8  19;  Evi- 
dence. 8  588;  Highways,  §  184;  Homicide, 
88  286-310;  Husband  and  Wife,  8  3.%:  In- 
surance. SS  665,  608 :  Judgment,  U  199-258; 
Jury;  Libel  and  Slander,  8  123;  Master  and 
Servant,  88  lOS.  285-289,  293,  330;  Munic- 
ipal Corporations,  88  S74,  705,  706,  821,  622; 
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Negligence,  S  136;  New  Trial;  Nuisance, 
93;   Payment,  §  78;  Principal  and  Agent, 


chaser,  ||  U7,  l53:  Venue;  Waters  and 
Water  Couraes,-  §  209;  Wills,  §g  313-332; 
Witnesses,  S|  245,  287.  380.  376. 

XV.  RECEPTION  OF  EVIDEIfGE. 

(A)  IntrodnotlOM,  Offer*  and  AdKlaalon  ol 

ISviaenf»e  IB  General. 

I  45  (Vt.)  Where  the  case  does  not  show  that 
the  testimony  sought  to  be  elicited  by  a  question 
is  material,  and  there  is  no  offer,  the  exclusion 
of  the  testimony  is  not  error.— Seieley  T.  Central 
Vermont  Ry.  Co.,  92  A.  28. 

(B)  Order  of  Proof,  Rebuttal,  and  Beopen- 

Inff  Cone. 

S  62  (Vt)  On  an  issue  of  conspiracy  in  the 
maintenance  of  a  suit  for  alienation  of  affec- 
tions, evidence  that  when  plaintiff's  husband  left 
her  he  gave  her  practically  no  money,  but  left 
debts  which  she  was  compelled  to  arranee  to 

S.y,  held  admissible  in  reouttaL — Frederick  v. 
orse,  82  A.  18. 

(C)  ObJeetlOBB,  Hotlona  to  Strike  Out,  and 

Elxceptions. 

§  75  (Conn.)  Defendant,  who  raised  an  im- 
material issue,  cannot  object  to  the  admission 
of  evidence  material  to  such  issue. — Wiley  v. 
London  &  Lancashire  Fire  Ins.  Co.,  92  A.  078. 

i98  (M&)  In  action  to  recover  for  granite 
en  from  laud  adjoining  defendant's  land,  de- 
nial of  motion  to  strike  out  computation,  admit- 
ted without  objection,  aa  to  the  amount  taken 
held  not  an  abuse  of  discretion,  where  the  quar- 
rying operations  destroyed  existing  landmarks. 
— &>mitb  T.  Booth  Bros.  &  Hurricane  Isle  Gran- 
ite Co.,  92  A.  103. 

V.  ABGUMEITTS  AND  OOHDVOT  OF 

COUNSEL. 

8  114  (N.H.)  In  an  action  for  injuries  by  the 
fall  of  a  tent,  argument  of  plaintiff's  counsel, 
that  the  liability  of  an  independent  contractor 
employed  to  eet  up  the  tent  was  immaterial, 
held  proper.— Whitcher  v.  Union  Grange  Fair 
Ass'n,  92  A.  735. 

1 1 16  (N.H.)  Argument  of  plaintiff's  counsel, 
.to  induce  the  jury  not  to  bring  in  a  small  ver- 
dict, that  if  they  gave  plaintiff  $30,000  the  in- 
come at  4  per  cent  would  only  be  $1,200  a 
year,  was  merely  illustrative,  and  not  objection- 
able.—Sanders  V,  Boston  &  M.  B.  R.,  92  A.  546. 

3120  (Del. Super.)  For  plaintifTs  counsel,  in  an 
action  for  injury  to  a  leg,  in  argument,  to  in- 
form the  jury  of  a  serious  injury,  years  before, 
to  hie  own  lei:,  of  the  pain  therefrom  and  its  per- 
mannit  results,  is  improper.- Spabn  t.  People's 
Ry.  Co.,  92  A.  727. 

§  120  (Vt.)  A  statement  in  the  argument  of 
plaintiff's  counsel  that  a  railroad  conductor 
muat  have  known  that  plaintiff  was  to  get  off  at 
a  certain  station  held  to  be  justified  by  the  eri- 
denco.— Seeley  t.  Central  Vermont  Ey.  Co.,  ^ 
A.  28. 

{  I2i  (N.H.)  Where  the  ad  damnum  of  a  writ 
In  an  action  for  injuries  was  $30,000,  plaintiff's 
counsel  was  not  guilty  of  misi-onduct  in  stating 
aa  a  fact  that  a  verdict  of  $12,000  or  $15,000 
would  be  a  small  verdict,  in  arguing  that  the 
jury  should  not  bring  in  a  small  verdict— San- 
den  T.  Boston  &  M.  B.  B..  92  A.  546. 

8  121  (Vt.)  An  arpument  by  plaintiffs  counsel 
that  a  railroad  conductor  had  forgotten  about 
liaving  a  passenger  to  get  off  at  the  station 
where  plnintiff  was  injured,  which  inference  was 
warranted  bj;  the  evidence,  was  not  objection- 
able as  claiming  that  the  failure  of  the  conduc- 
tor to  remember  that  fact  was  neeligeuce  on 
the  imrt  of  the  company. — Seeley  v.  Central  Ver- 
mont By.  Co.,  02  A.  28. 


S  124  (N.H.)  In  an  action  for  injury  to  a  phy- 
sician in  a  Collision  at  a  railroad  crossing,  it 
was  not  improper  for  plaintiff's  counsel  io  ar- 
gument to  refer  to  plaintiff  as  a  popular  maa; 
the  jury  being  authorized  to  find  the  fact  from 
plaintiEf's  appearance  as  a  witness,  his  testi- 
mony, and  manner  of  testifying,  and  to  consider 
it  as  affecting  his  earning  capacity. — Sanders 
V.  Boston  &  M.  a.  R.,  92  A.  546. 

§  133  (Vt.)  Where  counsel  for  plaintiff  stated 
that  it  was  the  duty  of  the  conductor  to  holp 
plaintiff  off  from  the  train,  but  immediately 
withdrew  the  statement  when  objection  was 
made,  and  the  court  gave  an  instruction  thereon 
satisfactory  to  the  defendant,  any  t>rror  was 
cured  by  uie  withdrawal  and  the  instruction.— 
Seeley  t.  Central  Vermont  By.  Co.,  92  A.  28. 

VI.  TAKING  OAU  OB  QUESTION 

FROM  jirat-r. 

(A)  Qncatlons  o(  Law  or  of  Fact  In  Qcn- 
crol. 

1  136  (Md.)  Construction  of  the  rules  of  a 
railroad  company  held  for  the  court— Balti- 
more &  O.  R.  Ca  T.  Whitacre,  92  A.  1060. 

i  139  (DeLSuper.)  The  jury  is  the  exclusive 
jud;;e  of  the  weight  and  value  of  the  testimony. 
— Travera  v.  Hartman,  02  A.  855;  Walls  v. 
Windsor,  Id,  989. 

S  139  (T>e1.Super.)  The  jury  are  the  exclusive 
judges  01  the  evidence,  and  must  determine  the 
issues  in  accordance  with  the  weight  or  pre- 
ponderance of  the  evidence. — Beaver  Dam  Mar- 
ble Co.  V.  WiUiam  H.  Jones  &  Co..  92  A.  1012. 

S  139  (Del.Super.)  The  jury  are  the  exclusive 
judges  of  the  weight  of  testimony,  and  where 
the  testimony^  is  conflicting,  they  mtut  give  cred- 
it to  those  witnesses  who  appear  to  be  most  en- 
titled to  credit.- McGowan  WHmingtra  &  P. 
Traction  Co.,  92  A.  1015. 

{  140  (Del.Super.)  The  jury  are  Uie  sole  judg- 
es of  the  credibility  of  the  witnesses.- Paro  v. 
Whitefield  Savings  Bank  ft  Trust  Co.,  92  A. 
331 ;  Travers  v.  Hartman,  Id.  855. 

i  140  (DeLSuper.)  It  la  the  jury's  duty  to 
reconcile  conflicting  testimony,  if  possible ;  oth- 
erwise, to  believe  that  which  they  deem  most 
worthy  of  belief. — Beaver  Dam  Marble  Co.  v. 
WiUiam  H.  Jones  &  Co.,  92  A.  1012. 

g  142  (N.J.)  A  nonsuit  or  directed  verdict 
cannot  be  granted  where  the  facts  and  infer- 
ences deducible  therefrom  are  In  dispute. — Jonea 
V.  I'uWic  Service  Ry.  C^,  92  A.  397. 

I  143  (Me.)  The  w«ght  of  conflicting  evidence 
is  for  the  jury.- Earle  v.  King,  92  A.  617. 

S 144  (N.J.)  A  nonsuit  Is  properly  denied, 
where  the  evidence  shows  that  plaintiff  is  enti- 
tled to  either  nominal  or  snbstautial  damages. 
— Corbo  T.  East  Orange  ft  A.  Land  Co.,  92  A. 
345. 

S  145  (Conn.)  In  servant's  action  for  injury 
while  riding  on  a  freight  elevator  "with  due 
care"  held,  on  the  evidence,  that  the  court  was 
warranted  In  taking  that  -count  from  the  jary. 
—Roma  V.  Climax  Co.  of  Lowell,  92  A.  427. 

(D)  IHveetton  of  Terdiot. 

i  177  (N.J.)  When  cross-motioDs  for  a  direct' 
ed  verdict  are  made,  this  does  not  leave  all 
questicma  of  fact  with  Uw  court— Hayes 
Kluge,  92  A.  368. 

Vn.  INBTBUOTIONS  JO  JUBT. 

(A)  Provinee  of  Conrt  and  Jnrr  In  Gen- 
eral. 

I  187  (Fa.)  Statements  of  the  court  aa  to 
the  testimony  of  witnesses,  tending  to  discredit 
same,  held  error.— Lerch  t.  Hersbey  Tiantit 
Co.,  92  A.  693. 

S  191  (Conn.)  In  a  servant's  action  for  in- 
jury, instruction  that  "if  you  find  the  facts  as 
90  stated,"  to  find  for  the  defendant  held  not 
misleodinp:,  as  giving  the  impression  thai  the 
Ktntement  made  embmced  facts  actually  proven. 
-Roma  V.  Climax  Co.  of  Lowell,  82  A.  427. 
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S  199  (Conn.)  In  will  contest,  conatnictioa  of 
agreement  for  aettlement  of  estate  of  hneband  of 
testatrix,  if  in  issue^  held  for  the  court,  and 
instruction  tbat  if  tb^  agreement  gave  property 
to  the  testatrix  this  might  be  considered  in  de- 
termining the  unnatural  dlspoaition  made  by 
her  was  properly  refused.— In  re  Hotchkisr 
Wm,  92  A.  419. 

(B)  n«oc«Kitr  and  Snbjeet-Hatter. 

S  208  (N.J.)  Counsel  should  request  the  trial 
Judge  to  caution  the  jury  to  disregard  excluded 
qnestions  which  he  claims  are  prejudicial  and 
for  an  ulterior  purpose.— Estate  of  Edward  H. 
Murphy,  Inc.,  t.  Marrone,  ^  A.  366. 

12(9  (Vt.)  An  instruction  that,  if  plaintiff 
and  her  husband  had  conspired  to  Institute  and 
maintain  the  suit  to  get  damages  from  defend- 
ant, plaintiff  could  not  recover  in  any  event 
held  a  Bufflcient  snbmission  of  the  issne  of  con- 
apiracy,  without  a  definition  of  such  term.— 
Frederick  v.  Morae,  92  A.  16. 

(C)  Form,  Reqvlaltea.  mnA  SwIHclener. 

S  228  (MdJ  An  inatmction  that  as  to  all  the 
issues  the  jury's  finding  mast  be  for  the*  defend- 
ants held  too  general^White  t.  Snyder,  92  A. 

763. 

I  229  (Md.)  For  the  conrt  on  its  own  motion 
to  instruct  on  the  qnestionB  of  burden  of  proof 
and  negligence  held  not  error,  though  other  in- 
structions had  been  given  on  those  issues.-^ 
Pillard  v.  Chesapeake  S.  S.  Co.  of  BaItimor» 
92  A.  1040. 

(D)   Applloabllltr  to  PleadluKs  mnA  Kvl- 

denee. 

{2SI  O'J'.)  It  is  error  to  submit  to  the  jury 
a  question  not  within  the  issues.- Do^  t. 
Mansfield  Plumbing  Co..  92  A.  367. 

}25t  (Pa.)  Where  plaintiff's  statement  of 
cliiim  alleged  tbat  the  negligence  causing  the 
accident  was  tbat  of  the  conductor  in  starting 
the  car,  it  was  error  to  give  ao  instruction 
authorizing  a  verdict  for  plalntllf  If  the  motor- 
man  started  the  car  auddenly.—J^erch  v.  Hersb- 
ej  Transit  Co.,  92  A.  693. 

g252  (Conn.)  There  having  been,  after  the 
ne;tlifence  of  intestate  causing  his  injary,  no 
time  for  supervening  negligence  of  defendant, 
plaintiff's  requested  instruction,  in  respect  there- 
to, was  properly  refused  as  inapplicable  to  the 
case. — Bemier  v.  Woodstock  Agr.  Society,  92 
A.  160. 

{ 252  (Conn.)  Where  there  ^  was  no  evidence 
thtit  an  Angora  cat  is  by  nature  mischievous  or 
vicious,  the  refusal  to  charge  that  if  the  jury 
found  the  cat  vicious  and  defendant  knew  it 
they  would  be  liable  without  proof  of  negli- 
gence in  restraining  the  cat  was  not  error.— 
Bisrhoff  V.  Cheney,  92  A.  660. 

S  252  (Md.)  Where  there  was  some  evidence 
of  contributory  negligence,  an  instruction  on 
that  issue  is  authorized.— Pillard  v.  Chesapeake 
S.  S.  Co.  of  Baltimore,  92  A.  1040. 

§  252  (Md.)  Where  matter  previously  offered 
in  evidence  has  been  withdrawn,  the  refusal  of 
a  prayer  for  instructions  involving  such  matter 
was  proper.— Baltimore  &  O.  B.  Co.  v.  Whit- 
acre,  92  A.  1060. 

I  252  (Pa.)  An  assignment  of  error  complain- 
ing of  the  affirmance  of  a  charge  not  supported 
by  testimony  will  be  overruled,  where  it  appears 
that  the  point  was  answered  by  saying:  "The 
point  is  correct  and  is  affirmed,  provided  ^ou 
find  the  facts  to  be  as  stated  therein.* —Marine 
t'onl  Co.  V.  Pittsburgh,  M.  &  T.  B.  Co.,  92  A. 
6S8. 

8  252  (Pa.)  Where  the  undisputed  evidence 
showed  that  the  signal  to  start  the  street  car 
was  given  by  an  intermeddling  passenger,  held 
error  to  submit  the  question  whether  such  signal 
was  given  by  the  conductor.- Lerch  v,  Hershey 
Tranfit  Co.,  92  A.  698. 


8  253  (Md.)  In  an  abutting  owner's  action 
against  a  city  and  a  railroad  for  damages  from 
a  bridge  approach  in  front  of  his  property^  city's 
requested  instruction  on  damages  held  properly 
refused  as  ignoring  the  owner's  duty  to  minimize 
damage^— Baltimore  &  O.  B.  Co.  v.  Kahl,  92  A. 

(VS)  Heqnesta  or  Fr«rera. 

8  255  (Pa.)  Where,  in  an  action  against  a  re- 
ligiouB  corporation  on  a  parol  contract  for  work 
and  labor,  defendant  contends  that  it  is  not  lia- 
ble because  of  illegality  of  the  contract,  it  should 
present  such  contention  by  requestii^  an  in- 
struction in  its  favor.— Bright  t.  Butbenian 
Greek  Catholic  Congr^aticHi.  02  A.  181. 

S  256  (Conn.)  In  a  servant's  action  for  injury 
while  riding  upon  a  freight  elevator,  instruction 
as  to  the  master's  duty  to  Instruct  him  how  to 
use  it  and  to  warn  him  of  hidden  -defects  held 
sufficient  in  the  absence  of  any  requested  charge. 
— Homa  V.  Climax  Co.  of  Lowell,  92  A.  427. 

8  256  (Pa.)  Failure  of  the  court  in  a  personal 
injary  case  to  instruct  as  to  damages  for  loss  of 
future  earning  power  was  not  error,  where  de- 
fendant did  not  request  such  an  instruction. — 
Fedorawicz  v.  Cltuena'  Electric  Illuminating 
Co.,  92  A.  124. 

§  256  (Pa,)  Failure  to  more  specifically  in- 
struct on  the  weight  of  plaintiff's  uncorroborat- 
ed testimony,  in  view  of  its  positive  contradic- 
tion by  defendant's  witnesses,  held  not  error, 
in  the  absence  of  a  request. — Hartman  t.  West- 
ern Maryland  By.  Co.,  92  A.  698. 

8  260  (Me.)  In  an  action  tor  injuries  to  an 

employ^  caught  between  cars  moved  by  a  rail- 
rond  company,  refusal  of  instructions  held  not 
erroneous  in  view  of  a  charee  given. — Janilus  v. 
luteruational  Paper  Co.,  92  A.  053. 

§  260  (Md.)  A  prayer  for  instructions  was 
properly  refused  where  tlie  point  bad  been  cov- 
ered.—Baltimore  ft  O.  R.  Go.  T.  Whitacre,  92 

A.  1060. 

1 260  (Vt.)  Where  the  requests  to  charge  bv 
defendant's  counBel,  which  were  refused,  all  re- 
lated to  plaintiff's  nei^ligence,  which  was  fully 
covered  by  the  charge  of  the  court,  in  a  manner 
not  excepted  to  by  the  defendant,  tha  refusal  of 
the  request  was  not  error. — Seeley  t.  Central 
Vermont  Ry.  Co.,  92  A.  28. 

§  260  (Vt.)  In  an  action  fpr  the  seduction  of 
a  daughter,  an  instruction  Uiat  the  jury  must 
find  tbat  the  daughter  was  a  minor  and  under 
the  control  of  her  father,  who  had  a  right  to  her 
services,  stated  the  law  applicable,  so  that  the 
defendant's  requested  instructions  as  to  emanci- 
pation were  unnecessary.— Fitzgerald  v.  Con- 
nors, 92  A.  456. 

Where  the  court's  charge  forbade  recovery  if 
plaintiff's  daughter  was  over  18  years  of  age  at 
the  time  she  was  seduced  by  defendant,  it  was 
not  necessary  to  give  a  requested  charge  on  the 
presumption  of  emancipation  of  the  daughter  on 
her  becoming  18.— Id. 

8  287  (Md.)  PlaintiTs  first  prayer  for  instruc- 
tions is  not  open  to  critidsm,  where  any  inac- 
curacy is  corrected  by  the  court  in  the  giving  of 
it  and  by  defendanrs  prayer.- Baltimore  &  O. 

B.  Co.  V.  Whitacre,  92  A.  lj06O. 

(G)  OoBRtmction  »nd  Operatloa. 

8  295  (Conn.)  A  charge  is  to  be  taken  as  a 
whole  in  determining  whether  it  correctly  statei 
the  law.— Bemier  t.  Woodstock  Agr.  Society, 
92  A.  160. 

8  295  (Conn.)  Detached  sentences  of  a  charge 
are  to  be  read  with  the  context  and  the  charge 
as  a  whde.— Antbmy  t.  ConnecUcut  Co.,  92  A. 

672. 

8  295  (DeLSuper.)  In  determining  whether  an 
instruction  is  misleading,  the  entire  charge  must 
be  considered.— Spahn  v.  People's  By.  Co.,  92  A. 
727. 
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S296  (Conn.)  Though  loatruction  as  to  bur- 
den of  proving  assumption  by  employ^  of  extraor- 
dinary risks  WEB  obscure,  held,  that  It  was  so 
explained  by  other. instructions  as  to  lead  the 
jury  to  understand  the  rule  laid  down. — Novy 
v.  Breakwater  Co.,  82  A.  668. 

§  296  (N.H.)  In  an  BCtlon  for  injuries  to  a  bi- 
cycle rider  struck  by  an  automobile,  error  in  the 
general  instruction  of  the  last  clear  chance  doc- 
trine held  not  reversible,  in  view  of  instructions 
properly  Bubmlttlng  the  facts.— Taylor  t.  Thorn- 
as.  92  A.  740. 

S296  (Vt.)  Where  an  instruction  was  with- 
drawn after  being  given  and  followed  by  one  on 
the  same  point,  concededly  correct,  any  error 
in  the  fixHt  waa  cured^Itavfa  v.  Oential  Ver- 
mont By.  Oo.,  92  A.  973. 

IX.  VERDIGT. 

(A)  Cleneral  Verdlet. 

§  342  (Conn.)  The  better  practice  is  to  file 
special  interrogatories,  and  the  answers  thereto, 
as  part  of  the  verdict.— Bemler  v.  Woodstock 
Agr.  Society,  92  A.  160. 

(B)  flpeolal  iBterroari^torie*  mnd  Vlndliivs* 

§  349  (Me.)  The  trial  court  can  submit  spe- 
cial questions  to  the  jury  and  require  the  re- 
turn of  special  verdicta.—Salter  t.  Greenwood, 
92  A.  7^ 

X.  TBIAL  BT  OOmtT. 

(B)  FlndlasB  of  Fact  and  OoaclaBloas 

ot  Law. 

S  392  (Conn.)  Where,  though  request  for  find- 
ing did  not  contain  statement  of  questions  of 
law,  as  required  by  Gen.  St.  1902,  §  793,  and 
Rules  of  Supreme  Court  (Practice  Book  1908,  p. 
271)  S  17,  trial  judge  made  finding,  held  that  if 
it  was  not  correct,  it  should  be  corrected  under 
Gen.  St  1902,  S  797.-In  re  Hotchkiss'  Will,  92 
A.  419. 

8398  (Conn.)  Findings  that  a  conveyance  by 
an  owner  of  land  was  not  delivered,  bat  that 
a  reconveyance  by  the  grantee  was  delivered,  are 
inconsistent— Wiley  v.  London  &  Lancashire 
Fire  Ins.  Co.,  92  A.  678. 

§  404  (R.I.)  A  finding  on  the  issue  of  delivery 
of  deeds  that  "we  are  not  prepared  to  find  that 
they  were  not  delivered"  was  a  finding  against 
complainant  on  such  iBsue,  where  the  burden 
was  on  h^r  to  show  nondelivery. — Gilbert  v. 
Hayward,  92  A.  625. 

XI.  WAIVER  AKD  COBBEOTIOK  OF 
IRREOnUBITIES  ANS  EBBORS. 

{415  (Pa.)  Refusal  to  withdraw  a  jufor  and 
continue  the  case  because  of  statement  by  coun- 
sel for  plaintiff  in  the  j'lry's  bearing  held  not 
error  in  view  of  the  subseqaent  evidence  and 
verdict- Binehnls  v.  Ely,  82  A.  107S. 

TROVER  AND  CONVERSION. 

See  Bankrapte7f  i  306;  Corporations,  |  812. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Gaznishment. 

TRUSTS. 

See  Bankruptcy,  M  135,  161,  162,  165,  172; 
Chanties:  Chattel  Mortgages;  Husband  and 
Wife,  fi  135;  Insane  Persons,  §  70;  Insur- 
ance, S  608;  Judgment,  g§  199,  470:  Parti- 
fi^  06;  Wills,  SS  497.  531,  665.  686,  687, 
727,  782;  WiCnesses,  H  1S9, 178. 


I.  OREATIOM,  EXIBTEKOE,  AITO  TA^ 
lilOITT. 
(A)  BxpreM  Trnsta. 

I  I  (Md.)  A  trust  does  not  arise  where  there 
was  no  intention  to  declare  one. — Colmary  v. 
Fanning,  92  A.  1045. 

§  9  (Md.)  An  owner  of  property  can  in  hie 
individual  capacity  make  a  valid  conveyance  to 
himself  B8  trnstee.— Brandsu  v.  McCtirley.  V2 
A.  540. 

S  30!/2  (Pa.)  Where  a  beneficiary  had  a  vested 
right  to  the  benefit  of  a  certificate,  the  act  of  the 
insured  in  substituting  a  new  beneficiary  made 
the  new  beneficiary  a  trustee  of  the  proceeds 
for  the  former  beneficiary. — Supreme  Lodt:>-. 
Knights  &  Ladies  of  Honor,  v.  UUuKra^qr,  *J'^ 
A.  7U. 

S  35  <Md.)  An  agreement  between  two  partiea, 
each  paying  part  of  the  price  of  land,  title  being 
taken  in  the  name  of  one,  held  to  create  a  trust 
nnd  to  make  them  practically  tenants  in  common 
in  proportion  to  their  cootributioDs,— Jones  v. 
Ongan.  92  A.  776. 

{35  (NJ.Ch.)  Beneficiary  agreeing  with  the 
testator' to  make  a  certain  dispositioo  of  prop- 
erty will  be  declared  a  trustee,  but  the  testator  s 
intention  must  be  communicated  to  the  lesatei^. 
the  legatee  must  usent  thereto,  and  the  testa- 
tor must  act  upon  the  assent — Nash  v.  Bx«nner, 
92  A.  938. 

§  43  (Md.)  Where  two  parties  purchase  prop- 
erty, each  paying  part  of  the  purchase  money, 
and  title  is  taken  in  tiie  name  of  one,  it  is  com- 
petent, in  equity,  as  between  the  parties  to  show 
what  the  actral  interests  were.— Jones  v.  Da- 
gan,  92  A.  775. 

§44  (N.J.Ch.)  Evidence  held  insnfilcient  to 
show  that  bequest  was  by  an  agreement  between 
the  testator  and  the  legatee  to  be  heU  in  trust 
for  a  person  not  named  in  the  will. — Nash  v. 
Bremner,  92  A.  938. 

§  60  (Pa.)  A  trust,  whether  limited  to  a  life 
or  a  term  of*  years,  will  not  be  upheld,  where 
its  purpose  fails  before  the  expiration  of  the 
life  or  term.— In  re  Packer's  Estate,  92  A.  tio. 

(B>  Resnltlnff  Tmmtm. 

S  63</2  (Pa.)  A  trost  resulting  in  a  wife's  fa- 
vor for  the  proportion  of  land  bought  by  the 
husband  and  paid  for  in  part  with  ner  mont-y 
held  not  barred  under  the  act  of  April  22,  IS^S 
(P.  L.  532),  because  not  manifested  in  writing 
by  the  huaband.— Ott  v.  Duffy,  92  A,  201. 

I  81  (Pa.)  Where  a  husband  purchased  land, 
taking  title  in  his  own  name,  and  his  wife  paid 
a  portion  of  the  price,  a  resulting  trust  arose  In 
her  tavor  for  the  proportion  of  the  land  for 
which  she  paid.— Ott  v.  Duffy,  92  A.  20L 

(C)  Conatrnctlve  Trwata. 

S  94'/2  (Conn.)  Fraud,  active  or  constructive, 
is  the  foundation  on  which  the  law  raises  a 
constructive  trust— Maltbie  v.  Olds.  92  A.  403. 

§  941/2  (N.J.Ch.)  Trusts  may  be  raised  aeainst 
those  participating  in  Indefensible  transactions, 
but  not  in  tiieir  uvor. — Quatelli  v.  Brown,  92 
A.  904. 

n.  OONSTBUOTION  AND  OPERA- 

Tioir. 

(B)  Estate  or  latereat  of  Trastee  mmA  »f 
Cwtnl  4ne  Tvvst. 

$  134  (N.J.Ch.)  Whether  trustees  take  an  es- 
tate in  fee  depends  upon  the  requirements  of 
the  trust,  and  not  on  the  insertion  of  words  of 
inheritance  in  the  deed. — Lekatong  Lodge  No. 
114  of  Quakertown  v.  Board  of  Education 
Franklin  Tp.,  Hunterdon  County,  92  A.  8T0. 

g  136  (Pa.)  A  will  and  codicil  construed,  and 
held  that  the  trust  created  was  a  dry  or  pas- 
sive one,  and  that  testator's  son  took  a  I«cal 
estate.— Ahl  v.  Liggett,  02  A.  202. 

8  140  (N.H.)  Under  will  giving  properO'  in 
trust  to  pay  income  to  aona  in  tnistee^a  ocn- 
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tiou,  order  1^  ODe  of  the  sons  on  the  tnigtee  held 
to  ciTe  the  holder  tlifl  right  to  receive  the  amount 
only  if  the  trustee  thought  it  sboald  be  paid. — 
Parker  v.  Carpenter,  92  A.  955. 

§  147  (DeL,Cni.)  Beneficiary  under  tniat  to  pay 
income  to  him  for  life  held  authorized  to  as- 
sign his  right  to  the  income  as  security  for 
borrowed  money. — Security  Trust  &  Deposit  Co. 
V.  Martin,  92  A.  245. 

$151  (N.H.)  Under  will  giving  property  in 
trust  to  pay  income  in  trustee's  discretion  to 
testator's  sons  for  life,  held,  that  the  sons  had 
DO  interest  which  a  jadgmeat  creditor  could 
acQulre  by  a  levy  and  sale.— Parker  t.  Carpenter, 
02  A.  96B. 

m.  APPOnrTMENT,  qualifioa- 
TZON,  AKB  TENTTRE  OF 
TRUSTEE. 

8  196  (N.J.Cb.)  Since  the  doties  of  an  execu- 
tor and  of  a  trustee  under  a  will  are  distinct, 
a  substituted  administrator  c.  t.  a.  does  not 
succeed  to  the  powers  of  a  testamentary  trus- 
tee.—In  re  Quimby'fl  Estate,  92  A.  56. 

A  substituted  administrator  c.  t.  a.  can  only 
act  as  testamentary  trustee  by  appointment  by 
a  court  of  competent  JnrlBdlction.- Id. 

IV.  MAHAOEHEHT  AXD  DUFOSAI. 
OF  TRUST  PROPERTY. 

8  178  (Me.)  The  court.  In  instructing  a  trus- 
tee, in  general  can  only  lay  down  such  rules 
of  law  as  are  within  the  scope  of  the  questions 
proponnded.- Bartlett  t.  Pickering,  92  A.  1008. 

Where  a  trust  conferred  large  discretionary 
powers  on  the  trustee,  it  was  not  within  the 
province  of  the  court  to  direct  him  how  lie 
should  exercise  his  discretion.— Id. 

A  trustee's  request  for  'such  other  instructions 
In  the  premises  as  may  be  desirable  held  too 
indefinite  to  require  an  answer.— Id. 

Jt  189  (Me.)  WheH  an  undivided  interest  In 
Id  timberland  was  part  of  a  trust  estate, 
and  the  trustee  was  embarrassed  in  operating 
it,  he  could  sell  his  interest  under  the  will  and 
reinvest  the  proceeds  or  obtain  partition.— 
Bartlett  v.  Pickering,  92  A.  1008. 

S  196  (N.J.Ch.)  A  naked  power  to  sell  under 
a  trust  instrument  does  not  include  authority 
to  arrange  terms  of  postponing  payment  of  the 
price,  or  to  accept  a  mortage  or  anything  other 
than  money  in  payment.^Durkin  v.  Connelly, 
92  A.  906. 

Under  Orphans'  Court  Act,  S  1^7,  where  an 
executrix  contracts  to  sell  land,  under  a  power 
to  sell  and  invest  the  proceeds,  an  acceptance 
of  a  second  mortgage  to  secure  part  of  the  pur- 
chase price  is  not  within  the  power  so  as  to 
warrant  a  decree  for  specific  performance. — Id. 

8  198  (Pa.)  The  rule  that  a  trustee  buying 
trust  property  at  a  sale,  whether  public  or 
private,  brought  about  or  In  any  way  directed 
by  him,  will  be  presufned  to  buy  for  the  benetit 
of  the  trust  does  not  apply  where  the  trustee 
has  no  direct  control  over  or  is  not  instrumental 
in  bringing  about  the  sale^— Calvert  v.  Woods, 
92  A.  301. 

f  225  (Me.)  Where  an  undivided  interest  in 
certain  timberland  was  included  in  the  prop- 
erty of  a  trust,  the  trustee  was  authorized  to 
pay  taxes,  expenses  of  -scaling,  commissions, 
etc.,  out  of  any  income  in  his  hands,  and  was 
not  limited  to  the  proceeds  of  a  sale  of  stump- 
age.— Bartlett  V.  Pickering,  82  A.  1008. 

8  227  (N.J.Prerog.)  Trustees  are  entitled  to 
credits  for  payments  made  for  services  of  coun- 
sel and  expert  witnesses  in  successfully  pros- 
ecuting and  defending  suits  relating  to  the 
trust  estate.— In  re  Drelei's  Estate,  62  A.  51. 

8  234  (N.J.)  A  trustee  held  not  liable  for  loss 
due  to  depreciation  in  value  of  stocks  and 
bonds  of  the  estate,  where  it  had  exercised  rea- 
sonable discretion  in  good  faith,  as  required  by 


2  Comp.  SL  191(K  p.  2271,  |  84.— Beam  v.  Pat^ 
erson  Safe  Deposit  ft  Trust  Co.,  92  A.  861. 

V.  EXEOUTIOK  OF  TRUST  BY  TRUS- 
TEE OR  BY  OOUBT. 

8270  pie.)  Though  trusts  created  by  will 
were  being  administered  by  the  same  trustees, 
and  though  the  corpus  of  each  fund  was  finally 
to  be  paid  to  the  same  party,  the  funds  could 
not  be  mingled  and  invested  together;  the  'in- 
come being  paid  to  the  beneficiaries  pro  rata.— 
Moore  V.  McKenzie,  92  A.  290. 

I  272  (Me.)  Where  executrix  overpaid  herself 
as  legatee  and  as  trustee  under  a  trust  for  her 
own  benefit  and  gave  her  note  to  the  trustees 
under  another  trust  in  the  residue  of  the  estate, 
held,  that  they  should  hold  this  note  as  prin- 
cipal and  not  turn  it  over  to  their  cestui  que 
trust.— Moore  v.  McKenzie,  92  A.  296. 

{272  (Me.)  Where  wild  timberland  was  the 
subject  of  a  trust,  the  Income  of  which  was 
bequeathed  to  life  tenaota  and  the  corpus  to 
remaindermen,  the  income  consisted  of  the 
annual  growth  of  the  timber.— Bartlett  v.  Pick- 
ering, 02  A.  1008. 

Where  the  proceeds  of  a  sale  of  stumpage 
which  was  part  of  a  trust  estate  were  deposited 
in  a  savings  bank,  dividends  accruing  on  the 
deposit  followed  the  principal  as  between  the 
beneficiaries.— Id. 

8  281  (Me.)  Under  will  giving  person  use  of 
house  for  life  and  $100  per  annum  for  its  main- 
tenance, held,  that  she  should  be  paid  $100  an- 
nually, and  not  merely  such  amount  as  trus- 
tees might  deem  necessary.— Moore  v.  McKen- 
sie,  92  A.  296. 

TX.  AOCOTTNTINO  AND  OOMPEHSA- 
TION  OF  TRUSTEE. 

8298  (Pa.)  The  orphans*  court  has  exclusive 

jurisdiction  to  require  a  testamentary  trustee 
to  file  an  account  and  make  good  losses  result- 
ing from  his  breach  of  trust,  and  to  give,  se- 
curity for  property  after  management  of  the 
estate ;  ana  a  bill  filed  In  the  common  pleas 
court,  praying  such  relief,  will  be  denied.— 
Meurer  v.  Stokes,  92  A.  506. 

8  312  (Pa.)  Where  the  substituted  beneficiary, 
in  a  certificate  of  ioaurance  was  in  effect  a 
trustee  for  the  former  beneficiary,  she  was  en- 
titled to  an  allowance  from  the  proceeds  for 
money  expended  by  her  in  keeping  the  certificate 
alive. — Supreme  Lodge,  Knights  &  Ladies  of 
Honor,  v.  Ulanowsky,  y2  A.  711. 

8325  (N.J.Prerog.)  Where  trustees  offered  ev- 
idence that  repairs  to  the  trust  property  were 
necessary,  that  the  work  was  done,  and  that 
the  price  was  according  to  the  regular  course  of 
trade,  evidence  of  its  reasonableness  need  not 
be  produced. — In  re  Drcier's  Estate,  02  A.  61. 

8  330  (N.J.Prerog.)  Trustees  are  not  entitled 
to  fees  paid  to  counsel  for  drawing  an  account 
and  appearing  on  the  return  day.— In  re  Drei- 
er's  Estate,  92  A.  51. 

A  decree  approving  the  account  of  trustees, 
where  exceptions  were  taken  to  the  account, 
may  allow  counsel  fees  to  the  trustees  in  the 
proceeding. — Id. 

Where  the  exceptant  to  the  account  of  trus- 
tees was  defeated  below,  no  allowance  for  coun- 
sel fees  should  have  been  made  to  her. — Id. 

Under  3  Comp.  St.  1910,  p.  I^Sfvl,  8  196,  a 
decree  of  the  orphans'  court  imposing  the  costs 
of  the  transcript  filed  with  the  surrogate  and  of 
the  witnesses  for  the  trustees  on  an  exceptant 
to  the  trustees'  report,  who  was  responsible  for 
the  size  of  the  record,  will  not  be  disturbed. 

~"  TYPHOID. 

See  Waters  and  Water  Courses,  S8  207,  209. 


UNDERTAKINGS. 


See  Bonds. 
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UNDUE  INFLUENCE 

See  Willi,  H  163,  166.  816,  824.  832,  884. 

UNIONS. 

See  Trade  Unions. 

USURY. 

See  Corpora tloM,  |  432. 

I.  UStTBIOVS  CONTRACTS  AUD 
TBANSAOrnOHS. 
<A)  Nature  Md  Validitr. 

1 56  (N.J.)  Payment  o(  $276  to  an  attorney 
(or  services  in  obtaining  a  loan  of  his  ward's 
money  held  to  make  the  mortgage  usurious  to 
that  extent,  and  unenforceable.— McFaddeu  t. 
Palmer,  92  A.  396. 


See  Divorce, 


VACATION. 

161,  165. 


VENDOR  AND  PURCHASER. 

See  Appeal  and  Error,  S  179;  Contracts,  § 
171 ;  Corporations,  §§  399,  410. 

Judgment,  g  707;  Mortgages,  §  277;  Reforma- 
tion of  Instruments,  §  47;  Sales;  Specific 
Performance :  Waters  and  Water  Courses,  § 
155. 

I.  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

8  18  (Pa.)  An  "option"  is  a  unilateral  agree- 
tnent  binding  upon  the  optioner  from  the  date 
of  its  execution,  but  it  does  not  become  a  con- 
tract inter  partes-  in  the  sense  of  an  absolute 
contract  to  convey  and  purchase  until  exercised. 
—Barton  v.  Thaw,  92  A.  312. 

S  37  (N.J.)  The  doctrine  of  caveat  emptor 
held  to  preclude  the  purchaser  from  setting  up 
fraud,  through  misrepresentations  as  to  value,  as 
a  defense  in  foreclosure,  where  prior  to  the  pur- 
chase lie  bad  an  opportunity  to  examine  the 
property  and  verify  the  representations.— Indus- 
^al  Saving!  &  Iioan  Go.  t.  Plnmmer,  92  A. 

IX.  CONSTRirCTIOH  AND  OPERA- 
TION OF  CONTRACT. 

{  53  (Vt.)  A  contract  for  the  sale  of  land  on 
installments,  title  to  he  conveyed  upon  the  last 
payment,  is  executory  uotil  the \conveyance  is 
made.— Waite  v.  Stanley,  92  A.  633. 

m.  MODIFICATION  OR  RESCISSION 

OF  CONTRACT. 
(C)  Re«clRalon  br  PnrchMer. 

g  108  (Me.)  The  rigbt  to  rescind  a  contract 
for  the  sale  of  land  for  fraud  applies  to  a  con- 
veyance of  land  under  seal.— Getcbell  t.  Etrk- 
by,  92  A.  1007. 

§  M4  (Vt.)  Delay  during  the  time  parties  to 
a  contract  are  negotiating  for  a  settlement  is 
not  a  waiver  of  the  right  ta  rescind.— Brown  v. 
Aitlcen,  92  A.  22. 

$116  (Me.)  The  right  of  rescission  is  limit- 
ed to  cases  where  a  vendor  can  be  put  substan- 
tially in  statu  quo. — Getchell  v.  Kirkby,  92  A, 
1007. 

§  117  (Me.)  Where  a  vendee  rescinds  for  al- 
leged fraud,  he  must  restore  within  a  reason- 
able time,  which  is  a  mixed  question  of  law 
and  fact,  except  tbat  when  tbe  facts  are  ascer- 
tained it  becomes  a  question  of  law.— Getcbell 
V.  Kirkby.  92  A.  1007. 

Tlie  rescission  of  a  contract  for  the  sale  of 
land  for  fraud  does  not  follow  unless  the  vendee 
abandons  iwsscHsion  to  tbe  vendor.— Id. 

g  120  (Me.)  Notice  of  rescission  by  a  vendee, 
containing  a  clause  that  he  would  move  from 
the  farm  within  the  next  10  days,  held  insuffi- 
cient to  constitute  a  complete  rescission. — Get- 
cbell V.  Kirkby,  92  A.  1007. 


I  122  (Me J  A  vendee,  if  he  electa  to  rescind 
for  fraud,  mnst  nullify  tjie  contract  in  toto  or 
not  at  alL-GetcbeU  v.  Kirkby,  92  A.  1007. 

g  f23  (Vt)  Whether  vendor's  inability  to  con- 
vey narrow  strip  covered  by  contract  for  sale 
of  house  and  lot  including  the  whole  of  two 
large  shade  trees,  to  the  center  only  of  wliich 
the  vendor  could  convey,  justified  a  resdssion. 
held  a  question  for  tbe  jury —Brown  v.  Aitken, 
92  A.  ^. 

In  action  to  recover  payments  under  contract 
for  sale  of  realty  under  which  purchaser  took 
possession  in  November,  1911,  and  which  he  at- 
tempted to  rescind  in  March,  1913,  evidence  held 
to  make  a  question  for  the  jury  as  to  whetber 
the  rescission  was  attempted  within  reasonable 
time.— Id. 

IV.  PERFORMANCE   OF  CONTRACT. 

(A)  Title  and  Estate  of  Vendor. 

J  134  (Dd.Ch.)  An  ontstandinc  inchoate  rictat 
of  dower  is  an  incumbrance,  so  tiiat  a  vendor 
cannot  convey  a  clear  title  nnlew  his  wife  exe- 
cutes tbe  deed  with  him,  or  otherwise  waivea 
or  releases  her  dower.— Long  v.  Chandler,  92 
A.  256. 

(D)  P«7ineat  of  Purcluuie  ■oBer* 

g  175  (Pa.)  Where  a  purchaser  takes  a  deed 
and  gives  a  note  for  tbe  price,  with  knowledge 
of  a  defect  in  the  title,  but  without  taking  a 
covenant  against  it,  he  cannot,  in  the  absence 
of  fraud,  accident,  or  mistake,  withhold 'any 
part  of  the  purchase  money  on  account  there- 
of.—Lazarus  v.  Lehigh  Wilkes-Barre  Coal  Co., 
92  A.  121. 

RIGHTS  AND  UABIUTIBS  OF 
PARTIES. 
(C)  Bona  Fide  Poreliasers. 

{  229  (N.J.Cb.)  Tbat  the  recorded  deeds  show 
that  a  husband  conveyed  property  to  an  intei> 
mediary,  to  be  conveyed  to  tne  grantor's  wife, 
and  tbat  the  intermediary  conveyed  to  the  wife, 
both  deeds  being  for  the  consideration  of  ^1, 
does  not  put  a  grantee  from  the  wife  upon  in- 
quiry.— Lougbeed  v.  Armstrong,  92  A.  93. 

1 232  (Pa.)  Where  purchasers  fail  to  inquire 
respecting  the  rights  of  the  party  in  possession, 
they  are  chargeable  with  constructive  notice  of 
the  possessor  s  rights.— Lazaras  v.  Lehigh  & 
Wilkes-Bar  re  Coal  Co.,  92  A.  121. 

VI.  REMEDIES  OF  VENDOR. 

(B)  AotlouB  tor  Porelwoe  Honer* 

§302  (Tt.)  Where  a  vendor  sold  land  on  in- 
stallments, the  vendee  to  have  possession,  bnt 
title  not  to  pass  until  payment  in  full,  the  ven- 
dor cannot,  after  foreclosure  of  the  purchaser's 
interest,  recover  installments  due  at  the  time 
of  the  foreclosure.— Waite  v.  Stanley,  92  A. 
633. 

VH.  REBKEDIES  OF  PORCKASER. 
<B)  AetloBs  for  Broaeli  of  CoMtrmot. 

S342  (Me.)  A  vendee  may  avail  himself  of 
a  partial  failure  of  consideration  to  reduce  dam- 
nmcB  when  sued  for  the  price,  and  is  not  bound 
to  resort  to  a  separate  action  for  deceit  or  on 
the  warranty.— Getchell  v.  Kirkby,  92  A.  1007. 

VENUE. 

See  libel  and  Slander,  |  tSL 

m.  CHANGE  OF  VENTTE  OR  PXACB 
OF  TRXAI.. 

S  42  (N.H.)  A  change  of  venue  may  be  bad  on 
defendant's  plea  in  abatement  or  by  motion  at 
tbe  trial,  but  if  by  motion  it  can  be  granted  only 
in  the  court's  discretion. — Whitcher  t.  L'nion 
Grange  Fair  Ass'n,  92  A.  735. 

Denial  of  motion  at  the  trial  to  change  the 
venue  because  of  plalutiFs  nonresidence  fcefd 
not  an  abase  of  discretion.— Id. 
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VERDICT. 

See  Appeal  and  Error,  H  994-1016;  Trial.  H 
312,  249. 

VESTED  REMAINDERS. 

See  WiUs,  S§  630,  634. 

VESTED  RIGHTS. 

See  Constitutional  Law,  {  110. 

VICE  PRINCIPALS. 

See  Blaster  and  Serrant,  H  18Si  1B0> 


See  Elections. 


VOTERS. 
WAIVER. 


See  Action,  i  28;  Appeal  and  Brror.  f  1078 ; 
Bankmptcy,  |  S64 ;  Chattel  Mortgages,  $  75 ; 
Contracts,  fS  138,  305;  Criminal  Law,  |8 
697,  901,  1178;  Estoppel;  Executors  and 
Admioistratorg,  6  228;  Indictment  and  In- 
formation, g  196:  Insurance,  §|  655,  500, 
668;  Judgment,  8  258;  Jury,  fi§  28,  110; 
Municipal  Corporations,  |S  362,  84S;  Plead- 
ing, S|  406,  427;  Railroads,  i  72;  Vendor 
and  Purchaser,  i  114. 

WARRANT. 

See  False  Imprisonment,  |  7;  Searcbes  and 
Seizures. 

WARRANTY. 

See  Saks,  f  272. 

WATERS  AND  WATER  COURSES. 

See  Corporations.  §S  388,  523;  Easements,  § 
18;  Eminent  Domain,  gj  28,  58,  64;  Judz- 
meat,  |  719;  Municipal  Corporations,  {  205; 
Navigable  Waters;  Real  Actions,  S  8;  Tres- 
pass, S  44. 

H.  ITATUBAIi  WATEK  COtmSES. 

fB)  Obatraotlon  nnd  I>eteBtloii. 

g  52  (Me.)  An  owner  may  erect  and  maintain 
buildings  or  other  structures  on  piles  driven 
into  the  bed  of  the  stream,  provided  he  does  not 
dam  op  the  water  or  interfere  with  the  flow 
of  upper  proprietors,  or  erect  the  buildings  so 
that  they  will  be  washed  away.— Carleton  v. 
Cleveland,  92  A.  110. 

The  owner  of  the  bed  of  a  stream  may  oon- 
vtruct  a  building  on  piles  driven  into  the  bed  so 
long  as  the  quantity  and  flow  of  the  water  is 
not  materially  diminished,  nor  does  the  length 
of  time  an  adjoining  owner  has  stored  water 
over  that  part  of  the  land  occupied  by  him  affect 
the  right  to  so  use  the  bed  of  the  stream.— Id. 

S  57  {Me.)  Where  a  building  constructed  on 
the  bank  of  a  stream  was  conveyed  to  defend- 
ant, his  act  in  moving  it  onto  piles  outside  the 
limits  of  his  conveyance  was  not  the  act  of  the 
owner  of  the  bed  of  the  stream,  but  of  a  tres- 
passer.— Carleton  v.  Cleveland,  92  A.  110. 

(B)  Bed  aDd  Bauka  of  Stream. 

1 89  (Me.)  Certain  deeds  to  land  on  the  bank 
of  a  river  held  not  to  confer  on  the  grantee  title 
to  other  land  under  water.— Carleton  v.  Cleve- 
land, 92  A.  110. 

VI.  APPBOPRIATIOir  AKD  FBE- 
SCBIPnON. 

9  130  (Me.)  Title  to  land  under  the  waters  of 
a  stream  may  be  acquired  by  prescription,  to- 
gether with  tbe  right  to  diminish  the  flow  or 
cliango  the  character  of  the  water  In  so  far  as 
the  riithts  of  lower  proprietors  are  concerned.— 
Carleton  v.  Cleveland,  92  A.  110. 


VIE.  OONVBTAHOES  AKD  COH- 
TRACT8. 

{  154  (Me.)  An  easement  to  take  water  from 
another's  weli  is  an  incorporeal  hereditament 
which  may  be  created  by  grant  or  prescription. 
—Rollins  V.  Biacbden,  02  A.  621. 

S  155  (Me.)  Tbe  owner  of  upland  extending 
to  the  thread  of  a  river  may  sever  and  convey 
tbe  upland,  or  the  land  under  water,  or  ai^ 
part  tnereof  separate!*.- Carleton  t.  Cleveland, 
92  A.  110. 

S  156  (Me.)  A  grantee  of  land  on  which  a  well 
was  located  held  not  entitled  to  complain  that 
an  earlier  grantee  of  an  casement  to  take  sur- 
plus water  from  the  well  took  water  therefrom, 
where  it  did  not  deprive  her  of  any  water  nec- 
.essary  for  ber  land.— Bollins  v.  Blackden,  92 
A.  521. 

§  156  (Me.)  The  restriction  on  the  amount  of 
water  the  grantor  may  use  when  it  falls  below 
a  certain  level,  following  a  grant  of  ligbt  to 
use  "at  all  times"  100  square  Inches  of  water, 
does  not  affect  the  grantee's  right  to  use  the 
full  100  inches  when  the  water  is  below  said 
level.— Wilton  Woolen  Co.  v.  G.  H.  Bass  & 
Co.,  92  A.  612. 

Though  tbe  grant  of  specified  real  estate  and 
right  to  draw  water  sufficient  to  furnish  40 
horse  power  includes  all  the  grantor's  real  es- 
tate except  the  dam,  the  head  gates,  and  the 
land  on  which  they  rest,  all  -water  rights  in  ex- 
cess of  40  horse  power  remain  in  the  grantor.— 
Id. 

Xo  JimitatioD  as  to  time  being  stated  in  a 
grant  of  right  to  draw  water  sumclent  to  fur- 
nish 40  horse  power,  the  grantees  may  use  the 
water  as  many  hours  a  day  as  tbey  deem  prop- 
er.—Id. 

Under  the  grant  of  right  to  draw  water  suffi- 
cient to  furnish  40  horse  jpower,  with  limitation 
of  the  grantee's  right  to  100  square  inches,  when 
the  water  falls  to  a  certain  point  below  the 
top  of  the  dam,  the  dam  is  tbe  place  of  measure- 
ment of  the  100  square  inchest  aa  well  as  the 
40  horse  power. — Id. 

S  156  (Pa.)  A  grant  of  water  power  is  not  a  ' 
grant  of  property  in  the  corpus  of  the  water, 
or  a  grant  of  water  for  anything  else  than  the 
propulsion  of  machinery. — Eastern  Pennsylvania 
Power  Co.  v,  Lehigh  Coal  &  Navigation  Co.,  02 
A.  47. 

§  158  (Pa.)  In  a  lease  involving  the  right  to 
draw  water  from  a  canal,  the  use  of  the  term 
"horse  power"  to  designate  the  standard  by 
which  the  water  was  to  be  measured  shows  that 
it  is  intended  that  the  water  should  be  used 
solely  for  producing  power. — Eastern  Pennsyl- 
vania Power  Co.  v.  tehigh  Coal  &  Navigation 
Co.,  92  A.  47. 

S  i58</2  (Me.)  Where  defendant  had  tbe  right 
to  take  from  a  well  on  plaintiff's  land  any  sur- 
plus  water  not  needed  by  plaintiff,  proof  that 
plaintiff  notified  defendant  not  to  take  any 
water  and  that  she  needed  it  all  will  not  estab- 
lish her  need  of  all  the  water. — Rollins  v.  Black- 
den. 92  A.  621. 

Where  defendant,  who  was  entitled  to  take 
only  that  water  from  a  well  on  plaintiff's  land 
which  was  not  needed  by  plaintiff,  prevented 
plaintiff  from  taking  any  water,  only  nominal 
damages  can  be  awarded,  where  plaintiff  did 
not  show  any  actual  damage,  but  merely  assert- 
, ed  that  she  desired  tbe  water  to. irrigate  her 
garden.— Id. 

VXn.  ABTTFIOIAI.  POITOS,  BB8EK- 
TOIRS,  AKD  CHANNELS,  DAMS, 
AND  FI.OWAGE. 

§  179  (N.J.)  Where  the  issue  between  riparian 
owners  in  an  action  for  damages  from  an  in- 
creased flow  of  water  over  plaintifTs  lands  did 
not  involve  conditions  for  which  third  persons 

were  responsible,  evidence  of  the  effect  of  im- 
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provements  by  third  persons  on  the  natural 
How  of  the  water  was  properly  excluded. — 
Corbo  V.  East  Orange  &  A.  Land  Co.,  92  A. 
345. 

IX.  PUBLIC  WATER  SUPPLY. 
(A)  DonieNtIo  nnil  Municipal  Farpoat-a. 

I  i82  (Pa.)  Act  May  31.  1907  (P.  L.  355). 
nut  being  inconsistent  with  Act  April  29,  1874 
(P.  L.  9u)  §  34,  cl.  7,  relating  to  acquisition  of 
water  plants  by  muDicipalities,  does  not  repeal 
the  furoier  statu  te.— Borough  of  Reynoldsvllle 
V.  Reynoldsville  Water  Co.,  92  A.  1082. 

S  183  (Pa.)  Act  July  26, 1913  (P.  L.  1386)  art 
3,  held  not  retroactive,  so  aa  to  require  the  ap- 
proval of  the  Public  Service  CommissioQ  to 
proceedings  pending  when  the  act  became  ef< 
fective,  to  acquire  the  plant  of  a  water  com- 
pany.-~BorouKa  of  ReynoldiiTille  t.  Reynolds- 
viile  Water  Co.,  92  A.  1082. 

g  194  (Me.)  While  a  water  company  is  oblig- 
ed to  furnish  water  to  each  abutting  owner 
along  the  line  of  its  mains,  it  cannot  be  com- 

Selleit  to  extend  its  mains  at  the  request  of  in- 
ividual  nsers.— Watson  v.  French,  92  A.  290. 
S  200  (N.J.)  Where  plaintiff  water  company 
claimed  that  a  resolution  by  a  town  constituted 
a  breach  of  plaintiff's  contract  to  furnish  wa- 
ter to  the  town's  inhabitants,  plaintiff's  remedy 
was  to  sue  for  breach  of  contract. — Belvidere 
Water  Co.  t.  Town  of  Belvidere,  92  A.  365. 

8203  (Pa.)  Id  a  suit  by  a  city  to  enjoin  a 
water  company  from  collecting  increased  water 
riitcs  for  lire  service,  the  burden  was  on  the 
city  to  prove  that  the  new  rate  was  unreaaou- 
uble  or  discrimiDatory. — ^Borough  of  Mechanics- 
burg  V.  MechanicsbuTV  Gas  &  Water  Co.,  92  A. 
142.  ■ 

A  new  rate  which  a  water  company  proposed 
to  fix  for  fire  service  furnished  to  a  borough 
held  not  unreasonable,  where  it  would  result  in 
a  profit  of  only  4'/^  per  cent,  on  the  value  of 
the  plant  used  for  aucn  service. — Id. 

A  rate  fixed  by  a  water  company  for  fire  pro- 
tection should  bear  a  reasonable  proportion  to 
the  rates  established  for  other  demands. — Id. 

In  a  borough's  action  to  enjoin  a  water  com- 
pany from  collecting  an  increased  rate  for  fire 
service,  it  is  not  error  to  exclude  evidence  of 
rates  for  domestic  service  in  other  boroughs  or 
in  disregarding  evidence  of  rates  for  fire  pro- 
tection in  other  boroughs,  where  plaintiff  of- 
fered no  proof  of  similarity  of  conditions. — Id. 
.  §  207  (Conn.)  A  private  water  company  fur- 
nishing water  to  a  town,  while  not  a  guarantor 
of  its  purity,  is  hound  to  exercise  reasonable 
care  to  prevent  its  supply  from  becoming  in- 
fected, and,  if  such  care  would  have  disclosed 
a  reasonable  probability  of  such  infection,  it 
must  adopt  approved  precautionary  measures 
roasonflbly  necessary  to  prevent  infection. — 
Hayes  v.  Torrington  Water  Co.,  92  A.  406. 

Where  the  conditions  of  defendant's  water- 
shed were  such  that  a  jury  mif^ht  find  defendant 
was  bound  to  exercise  some  precautions  to 
purify  the  supply,  but  it  did  not,  and  plain- 
tiff was  infected  with  typhoid  therefrom,  such 
failure  would  be  actionable  negligence,  though 
there  was  no  history  of  typhoid  among  the  per- 
manent residents  of  that  watershed. — Id. 

§  209  (Conn.)  In  a  suit  by  one  injured  as 
the  result  of  contracting  typhoid  fever  from 
water  furnished  by  a  private  water  company 
to  a  town,  evidence  held  to  entitle  plaintiff  to 
go  to  the  jury  on  the  question  whether  defend- 
ant was  negligent  in  not  purifying  or  examin- 
ing one  of  the  sources  of  its  supply. — Hayes  v. 
Torriogtoa  Water  Co.,  92  A,  406. 
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i  3,  18. 

WEAPONS. 


S8  (Del.CeD.Se8s.)  A  revolver,  though  unload- 
ed or  so  defective  that  it  cannot  be  fii-ed,  ia  a 


deadly  weapon,  within  16  Del.  Laws,  c.  548 
(Rev.  Code  1852,  amended  to  1893,  n.  987)  |  1, 
ns  amended  by  26  DeL  Laws,  c.  2M.— State  v. 
Quail,  92  A.  859. 

§  10  (N.J.Sup.)  Concealment  of  a  weapon 
about  the  person  held  an  essential  element  of 
the  offense  of  carrying  concealed  weapons  in 
violation  of  Act  March  28, 1912  (P.  L.  p.  3tt4).— 
State  T.  Orate,  92  A.  88. 

WELLS. 

See  Waters  and  Watw  Gounea,  SS  154.  156, 

WILLS. 

See  Charities,  S  48;  Descent  and  Distribution; 
Evidence,  8§  146,  314,  461,  601;  Executors 
and  Administrators;  Jury,  fS  17,  28;  Per- 
petuities; Remainders,  f  16 ;  Specific  Perform- 
ance, i§  29,  86;  Taxation,  SS  860,  876;  Trial, 

VI99 ;  Trusts,  »  136, 14a  161,  188,  270,  281 ; 
ritnesses.  H  159,  m  2^,  1^86. 

n.  TESTAMENTARY  OAPAOITT. 

S53  (Conn.)  Where  it  was  claimed  that  tes* 
tatrix  was  insanely  opposed  to  institution  of 
marriage,  conversation  between  son  and  his 
wife  prior  to  secret  marriage,  relatlTC  thereto, 
and  the  reason  therefor,  held  immaterial — In  le 
Uotchkiss'  WUl,  82  A.  419. 

Where  It  was  claimed  that  testatrix  was 
insanely  opposed  to  the  Institution  of  marriage, 
statement  by  her  son  while  reading  a  letter 
from  her  concerning  the  marriage  of  his  daugh- 
ter held  immaterial. — ^Id. 

S  53  (Vt)  Where  a  document  signed  by  testa- 
tor was  offered  in  evidence  to  show  testa- 
mentary capacity,  and  was  admissible  to  show 
the  nature  of  testator's  busineaa  and  the  man- 
ner of  doing  it,  it  was  not  objectionable  because 
the  body  of  the  instrnment  was  in  typewriting. 
—In  re  Smith's  WiU,  92  A.  223. 

Where  B.,  a  district  judge,  acted  as  an 
attesting  witness  to  a  codicil  to  testator's  will 
executed  in  1899  and  died  before  probate,  evi- 
dence of  declarations  hy  B.  to  his  wife,  after 
1004,  that  testator  was  not  in  his  right  mind 
and  had  been  out  of  his  head  for  a  number  of 
years,  was  inadmissible. — Id. 

§  54  (yt)  Where  a  testator  left  but  a  small 
portion  of  his  estate  to  bis  wife,  evidence  that 
he  consulted  her  about  the  matter  was  admissible 
on  the  issue  of  testamentary  capacity.— In  re 
Smith's  Will,  92  A.  223. 

Evidence  that  on  at  least  one  occasion  testa- 
tor said  that  It  would  be  nice  to  leave  hia  home 
for  an  oU  ladles'  h<Mne,  which  he  did  by  a 
codicil  to  his  will,  was  admissible  whether 
made  before  or  after  the  final  codicil  was  exe- 
cuted.— Id. 

S  55  (Pa.)  Evidence  on  a  hearing  on  a  peti- 
tion for  aa  issue  of  devisarit  vel  non.  sought 
for  on  the  ground  of  want  of  testamentary  ca- 
pacity, held  insufiScient.— In  re  Cresaman^  Es- 
tate, 92  A.  204. 

S  55  (Pa.)  Evidence  held  insufficient  to  show 
want  of  testamentary  capacity.— In  re  Ewart's 
Estate,  92  A.  708. 

Evidence  of  drunkenness  is  not  proof  of  want 
of  testamentary  capaclt/,  where  it  does  not  ai>- 
pear  that  testator  was  drank  when  the  will  was 
executed. — Id. 

IV.  BEQUniTES  AKD  VALIDXTT. 

(A)  Nature  Hiid  Bsa«ntlals  of  TeataiaeB-* 
tary  DlsposltloitB. 

1 69  (N.J.Gh.)  Acta  of  depositor  in  changing 
the  account  and  the  passbook,  so  that  fbe  depos- 
it stood  In  the  name  of  herself  or  her  sister, 
in  order  that  the  deposit  should  pass  to 
her  sister  after  her  death,  held  not  effective  as 
a  testamentary  disposition  of  the  deposit. — Mc- 
Culloupli  v.  Forrest,  92  A.  596. 

§  82  (Pa.)  That  no  reasons  satisfactory  to 
others  appeared  wh7  testator  bequeathed  his 
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froperHr  u  he  did  does  not  invalidate  a  Trill.— 
D  re  EwarfB  Estate,  92  A.  70S. 
A  will  is  "unnatura]"  in  a  legal  sense  onl; 
when  it  is  contrary  to  what  the  testator,  from 
his  new  views,  feelings,  and  intentions  would 
have  been  expected  to  make.— Id. 

1 87  (Md.)  A  contract  by  one  party  to  execute 
a  will  in  favor  of  the  other  party  u  not  a  tes- 
tamentary diapoaition  of  the  property. — White 
T.  Winchester,  92  A.  1067. 

(B)  Fona  mmt  Contcata  of  Inatvnmemta. 

1 104  (Vt)  A  devise  of  part  of  the  residue  of 
an  estate  after  the  death  of  beneficiaries  to  the 
town  of  T.  forever,  and,  if  the  beneficiaries  pre- 
deceased testator,  to  the  town  of  T.  direct,  mth- 
out  specifying  the  uae  to  which  it  was  to  be  put. 
waa  TElid.— Oramton  t.  Cramton's  Estate,  92 
A  814. 

S  163  (Conn.)  Burden  of  proving  undue  in- 
fluence held  to  shift,  where  stranger  standing 
in  confidential  relation  is  a  prindral  beneficia- 
ry, but  not  where  beneficiary  standing  In  a  con- 
fidential relationship  la  a  child  of  the  testa- 
tor.— In  re  HotchUsa'  Will,  92  A.  410. 

1 163  (Pa.)  Where  there  is  no  mental  decay 
or  domination,  no  presumption  of  undue  in- 
fluence arises  from  proof  of  meretricious  rela- 
tions and  an  unnatural  will. — In  re  Ewart's 
Estate,  92  A.  708. 

S  163  (R.I.)  One  contestine  the  probate  of  a 
will  as  procured  by  ondue  influence  baa  the  bar- 
den  of  establishing  such  fact.— Briggs  v.  Briggs, 
92  A.  571. 

S  166  (Me.)  Where  the  evidence  was  as  con- 
sistent with  proponents'  denial  of  fraud  aa  with 
the  contestants'^  contention  that  the  will  waa 
procured  by  gross  frand  oC  a  devisee,  the  will 
was  properly  allowed. — In  re  Coombs,  92  A. 
615. 

S  (66  (Pa.)  Evidence  on  a  hearing  on  a  peti- 
tion for  an  issue  of  devisavit  vel  non,  sought 
for  undue  influence,  held  insufficient. — In  re 
Cressman's  Estate,  92  A.  204. 

The  existence  of  a  meretricious  relation  be- 
tween testator  and  the  principal  beneficiary  un- 
der his  will  is  not  of  itself  sufficient  evidence 
of  coercion  or  restraint  in  the  making  of  the 
will  to  invalidate  it.— Id. 

§  166  (Fa.)- Evidence  held  insufficient  to  show 
undue  influence. — In  re  Ewart's  Estate,  92  A. 
708. 

Undue  influence  in  connection  with  the  exe- 
cution of  a  will  is  not  made  oat  by  proof  of 
circumataDces  equally  as  conaistent  with  the 
absence  of  such  inflnenee  as  with  its  presence, 
-Id. 

<G>  ReToeKtion  mad  RctItmI* 

i  179  (Pa.)  Where  testator  nmde  two  wills, 

and  by  reason  of  aii  intermediate  conveyance, 
there  was  nothing  left  for  the  first  to  operate 
on  which  was  not  covered  by  the  second,  the  lat- 
ter will  was  a  complete  revocation  of  the  earlier, 
Including  the  appointment  of  an  execator^In 
re  Oensimore's  Estate,  92  A.  134. 

I  194  (Pa.)  Where  a  testator  conveys  or  at- 
tempts to  convey  l^nd  which  he  has  previonalT 
devised,  it  will  revoke  the  devise. — In  re  Geosf' 
more'a  Estate,  92  A.  134. 

S 195  (SJ.'PteTac-)  A  will  making  a  com- 
plete dispositioD  of  testator's  property  and  two 
codicils  tnereto,  merely  modifying  its  provisions 
held  not  revoked  by  the  revocation  of  a  third 
codicil.— In  re  Diament's  Estate,  92  A.  952. 

S  198  (N.J.Prerog.)  Where  one  will  is  revok- 
ed by  another,  the  revocation  is  testamentary, 
nnd  the  revocation  of  the  latter  will  revives  the 
former.— In  re  Diament's  Estate,  92  A.  952. 


V.  PROBATE,  ESTABUSHMERT, 
AHD  ANNUI.1IENT. 
(A)  Probate  mnd  ReroMtloa  In  Oemersl. 

1221  (Md.)  Probate  of  a  will  held  not  to  be 
revoked  merely  to  permit  a  contestr-Ledera. 
T.  Johaunsen,  92  A  1035. 

(H)  B-rldeaee. 

S  290  (N.J.Prerog.)  Where  a  will  la  proved  to 
have  been  executed  and  to  have  remained  in 
testator's  custody,  that  it  cannot  be  found  aft- 
er his  death  raises  a  presumption  that  he  de- 
stroyed It  animo  revocandL—In  re  Diament's 
Estate,  92  A  952. 

8  303  (Vt.)  That  a  sole  surviving  attesting 
witness  to  a  codicil  testified  that  she  had  no 
recollection  of  having  s^n  the  testator  sign 
held  not  a  fatal  defect— In  re  Smith's  WUl,  92 
A.  223. 

S306  (N.J.Prerog.)  Evidence  held  to  support 
a  finding  that  testator  had  destroyed  the  third 
codicil  to  bis  will  animo  revocandi.— In  re 
Diament's  Estate,  92  A  902. 

(D  Hearlns  or  Trial. 

§313  (Md.)  Under  Code  Pub.  Qv.  Laws,  art. 

93,  S§  343,  344,  345,  held,  that  where  any  of 
the  near  relations  of  a  deceased  attend  the 
exhibition  of  a  will,  and  no  objection  is  filed, 
the  court  must  probate  the  will,  without  it  be- 
ing made  to  appear  that  reasonable  notice  was 
given  such  relations.— Lederer  v.  Johannsen,  92 
A  1035. 

S3I6  (Md.)  To  justify  submissltm  to  the  jury 
of  question  of  undue  influence,  the  evidence 
must  show  influence  amounting  to  coerciom. — 
White  V.  Snyder,  92  A.  763. 

In  a  will  contest,  evidence  held  insufficieat  to 
justify  submission  of  the  question  of  undue  in- 
flueuce.— Id. 

§  322  (Vt.)  Where  contestants'  evidence  tend- 
ed to  show  that  testator  depended  on  his  wife 
in  business  matters,  propoQenta  were  author- 
ized to  prove  in  rebuttal  that  on  one  occasion 
he  reproved  her  In  witness*  presence  tor  inter- 
fering in  a  business  matter  he  was  conducting. 
—In  re  Smith's  Will,  92  A.  223. 

8  324  (Pa.)  Evidence  on  the  trial  of  an  issue 
devisavit  vel  non  held  to  authorize  the  with- 
drawal from  the  jury  of  the  issue  of  undue  in- 
fluence and  statement  that  undue  influence  waa 
not  established.— McNitt  v.  GiUiland,  92  A 
508. 

On  an  issue  involving  the  validity  of  a  wilt 
assailed  for  undue  influence,  the  Judge  should 
not  submit  to  the  jury  the  Issue  of  undue  In- 
fluence, unless  the  evidence  is  such  that  he 
could  sustain  either  of  the  two  possible  find- 
ings.—Id. 

where,  on  the  evidence,  a  verdict  against  a 
will  could  be  susteined,  tJie  controversy  is  for 
the  jury,  though  the  judge  may  feel  that,  were 
he  a  juror,  he  would  not  reach  the  coDcloi^ons 
contended  for  by  the  contestants.— Id. 

1324  (B.1^  In  a  will  contest  case,  evidence 
of  undue  influence  held  Insuffident  to  go  to  the 
jury.- Briggs  v.  Briggs,  92  A,  571. 

{329  .(Conn.)  Instruction  In  will  contest  as 
to  fact  that  property  was  acquired  from  chil- 
dren, emphasizing  presumption  that  testator 
wished  the  children  to  participate,  held  prop- 
erly refused  because  not  showing  evidence  to 
justify  it.— In  re  Hotchkiss'  Will,  92  A  419. 

}  330  (Conn.)  In  will  contest,  instruction  held 
properly  refused,  as  authorizing  the  jury  to  find 
want  of  mental  capacity  from  the  fact  that 
testatrix  placed  a  different  construction  on  an 
agreement  for  the  settlement  of  her  husband's 
estate  than  that  placed  thereon  by  the  jury.— In 
re  Hotchkiss'  Will,  92  A.  419. 

On  will  contest,  in  which  it  appeared  that 
testatrix  received  property  under  agreement 
settling    husband's    estate,   instruction  that 


For  essss  la  Dec.  Dig.  ft  Am.  Dig,  Key  No.  Series  ft  lodexes  sse  same  toplo  sad  section  (I)  NDKBSR 

Digitized  by 


Google 


Wills 


92  ATLANTIC  BEPOHTEB 


1188 


whether  husband's  estate  had  axkj  claim  against 
the  property  was  not  in  issue,  but  that  the 
flouroe  from  which  she  received  it  mieht  be 
considered  as  bearing  upon  the  onnatural  chai> 
acter  of  the  dlspontlmi  made  by  her,  hM 
proper.— Id. 

8  332  (Conn.)  It  was  proper  to  charge  that 
the  companionship  and  relatioDS  of  trust  ex- 
isting between  the  testatrix  and  a  daughter 
showed  an  opportunity  for  undue  influence 
hut  that  the  contestant  must  go  further  and 
show  that  such  opportunity  had  been  abused. — 
In  re  Ilatcfakiss'  Will,  92  A.  419. 

On  trial  of  will  contest,  instructions  held 
pro^rly  refused  as  stating  that  facts  from 
which  the  jury  might  infer  undue  inSuence 
or  unsoundness  of  mind  placed  the  burden  on 
the  beneficiaries  to  disprove  undue  influence. 
-Id. 

(K)  BeTlew. 

S384  (Conn.)  On  trial  of  will  contest,  in- 
struction that  so  far  aa  judge  recalled  there 
was  no  evidence  of  undue  influence  by  any 
member  or  person  on  behalf  of  a  university,  but 
that  the  jury  would  correct  him  if  wrong,  held 
harmless.— In  re  Hotchliiss'  Will,  92  A.  419. 

8  400  (Pa.)  The  rulings  on  evidence  and  the 
mode  of  exumining  witness  in  the  trial  of  an 
issue  devisavit  veT  non  will  not  be  disturbed 
for  techuical  .errors  not  shown  to  he  prejudi- 
cial.—McNitt  v.  Gllliland.  92  A.  60S. 

VI.  CONSTRUCTION. 

(A)  Ctemeral  Rales. 

8470  (Pa.)  Testator's  intent,  gathered  from 
the  four  comers  of  the  will  and  not  from  any 
particular  part,  must  govern  the  construction. 
—In  re  Paclcet's  Estate,  92  A.  65. 

8  487  (N.H.)  Declaration  by  testatrix  as  to 
her  intention  in  the  use  of  particular  words  is 
not  admissible.— Greeley  v.  First  Uuivetsalist 
Society  of  Nashua,  92  A.  958. 

Where  a  testatrix  gave  a  legacy  to  a  church 
society  to  pay  the  church  debt,  her  declaration 
after  the  debt  was  paid  that  she  desired  on  that 
account  to  change  her  will  is  ambiguous,  and 
cannot  aid  in  determining  her  intention. — Id. 

8  489  (N.II.)  In  an  action  to  construe  a  will 
bequeathing  money  to  a  church  society  to  be 
used  toward  paying  the  church  debt,  testimony 
by  the  members  of  the  society  aa  to  their  un- 
derstanding of  the  term  "ohurcfa  debt^  was  not 
admissible.— Greeley  v.  First  Univeraalist  So- 
ciety of  Nashua.  92  A.  95a 

(B)   DeBlarnntlon  of  DeTlaeea  ana  Lesa- 
tcc«  and  Their  Respective  Shares. 

8  497  (M.II.)  Under  will  giving  property  in 
trust  for  sons  for  life,  with  remainder  to  the 
children  of  the  sons  and  their  heirs,  a  son's 
adopted  child  held  to  tnke  no  interest. — Parker 
T.  Carpenter,  92  A.  955. 

8  498  (Pa.)  The  word  "issue"  in  a  will  prima 
facie  means  heirs  of  the  body,  and  Is  generally 
a  word  of  limitation.— In  re  Packer's  Estate, 

92  A.  70. 

8  524  (Pa.)  Where  a  bequest  following  a  prior 
limitation  ia  given  to  a  class,  the  members  of 
the  class  are  to  be  ascertained  as  of  the  date 
of  testator's  death,  unless  a  contrary  intent 
clearly  appears. — In  re  Packer's  Estate,  92  A. 
70. 

8  524  (Pa.)  A  devise  of  real  estate  for  life,  with 
remainder  to  the  testator's  heirs,  vests  the  re- 
mainder in  those  answering  siich  description  at 
the  time  of  his  death. — In  re  Bache's  Estate,  92 
A.  .304. 

8  531  (NMI.)  Where  testatrix  created  a  trust 
for  a  son  and  his  children,  and  directtHl  that  on 
his  death  without  children  the  fund  Khuiild  be 
divided  between  her  five  brothertt,  nuiiiiiie  (hem, 
"or  their  lawful  heirs,"  and  the  son  died  child- 
less, the  fund  muat  be  divided  into  five  equal 


portions,  a  portion  to  be  given  to  each  brother 
or  his  lawful  helre.— McLane  v.  Crosby.  02  A. 
333. 

(B)  irat««  ot  Estate*  mmt  Intereats  Cre- 
ated. 

8  590  (N.J.Ch.)  A  devise  of  the  exclusive  use 
of  land  for  the  life  of  the  beneSciary  creates  a 
legal  estate  in  the  land. — Moore  Moore,  02 
A.  948. 

8  590  (Pa.)  Where  a  will  discloses  testator's 
intent  in  respect  to  the  nature  of  the  estate  or 
interest  possessed  by  remaindermen,  technical 
rules  of  construction  need  not  be  reaorted  to. 
—In  re  Packer's  Estate,  92  A.  70. 

8  597  (N.J.Ch.)  A  devise  of  the  exclusive  nae 
of  land  for  an  unlimited  term  is  a  devise  in  fee. 
—Moore  v.  Moore,  92  A.  948. 

8  597  (Pa.)  The  word  "children"  is  presuma- 
bly a  word  of  purchase,  but  if  it  is  clear  that 
testator  has  used  it  in  the  sense  of  "heirs"  or 
"heirs  of  the  body,"  it  must  be  bo  construed.— 
Asper  V.  Stewart,  92  A.  133. 

8  597  (Pa.)  A  bequest  construed  and  held  suf- 
ficient to  pass  the  fee  under  Act  April  &  ISitS 
(P.  L.  250)  fi  9.— Rengier  v.  Kunsler.  02  X  554. 

8  600  (N.J.Ch.)  A  devise  of  the  residue  of  tes- 
tator's estate  to  his  wife  for  her  support  and 
maintenance,  with  an  absolute  power  of  dis- 
position*  held  to  vest  in  her  a  fee,  though  the 
undisposed  of  remainder  was  devised  to  certain 
others.— Huston  v.  Boyd,  92  A.  794. 

8  605  (Del.Ch.)  A  devise  to  one  and  the  law- 
ful heirs  of  his  body,  but  if  he  die  and  leave  no 
lawful  issue  of  his  bod^  then  over  to  another, 
creates  an  estate  tail  in  the  first  devisee. — In 
re  Reeves.  92  A.  246. 

8  608  (Pa.)  Under  a  will  beq nothing  certain 
realty  to  testator's  daughter  and  her  children, 
heirs,  etc.,  to  her  and  their  use  forever,  ''ex- 
cepting thereof  only  the  one-third  of  the  income" 
for  testator's  widow  for  life,  the  daughter  took 
an  estate  tail  in  the  realty,  which  was  enlarged 
into  a  fee  simple  under  the  act  of  April  27.  lUSio 
(P.  L.  368)  .—Asper  v.  Stewart,  92  A.  133. 

8  608  (Pa.)  The  "rule  in  Shelley's  Case"  is  a 
rule  of  law  and  not  of  construction,  and  where 
it  is  applicable  it  prevails  regardless  of  the 
testator's  intent  that  the  devisee  should  take  a 
life  estate  with  remainder  to  his  heirs.— Ahl  v. 
Liggett,  02  A.  202. 

(F)  Tested  or  Ooatlnseat  Estates  and  Km* 
tereats. 

8  629  (Pa.)  A  will  will  not  be  so  construed 
as  to  suffer  the  inheritance  to  be  in  abeyance, 
if  by  any  reasonable  construction  this  can  be 
avoided. — In  re  Packer's  Estate,  92  A.  70. 

8  630  (Pa.)  Whether  a  legacy  ia  contingent 
or  vested  depends  on  whether  time  is  annexed 
to  the  gift,  or  only  to  the  payment  of  It. — In  re 
Packer's  Estate,  92  A.  70. 

8  634  (Pa.)  A  claim  based  on  a  contention  of 
testator's  grandchild  that  tlie  interest  bequeath- 
ed to  life  tenants  vested  ia  him  on  their  death 
as  the  sole  survivor  of  a  class,  and  that  an 
interest  bequeathed  to  testator's  nieces  and 
nephews  was  contingent,  aud,  since  they  all 
died  during  the  preceding  life  estates,  one-half 
of  same  passed  to  him,  held  properly  disallow- 
ed.—In  re  Parker's  Estate,  92  A.  70. 

Where  a  future  estate  is  limited  by  the  will 
to  ascertained  persons  in  being  subject  to  a 
prior  gift  to  others  unborn  or  UDascertaiued,  the 
estate  so  given  is  vested,  subject  to  be  divest- 
ed.~Id. 

Whether  a  testator  intended  that  the  secon- 
dary legatee  must  survive  the  actual  time  of 
pa.vment,  to  possess  a  vested  or  transmissible 
inlerest,  must  be  determined  from  the  wtkole 
scheme  of  the  will. — Id. 

§  634  (Pa.)  Where  it  does  not  clearly  appear 
from  a  will  or  the  circumstances  of  its  execu- 
tion that  a  contingent  interest  was  intended, 
the  remainder  will  be  regarded  as  veiCuis  at 
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testator's  death,  and  not  at  the  expiration  of  a 
life  tenancy.~ln  re  Bache'a  Estate.  92  A.  304. 

A  wiU  construed,  and  held,  thai  testator's 
daughter  L.  took  a  life  estate  with  remainder 
vested  in  her  and  teatator'a  two  other  daughters 
on  his  death.— Id. 

(Ct)  CondttloHB  mnd  R«stvl«tloBB* 

S646  (N.H.)  A  church  societr  Aald  entitled 
to  a  legacy  to  it  to  be  used  for  paying  the 
church  debt,  though  the  debt  had  been  paid  aft- 
er the  will  was  made.— Greeley  v.  First  Uni- 
versalist  Society  of  Nashua,  82  A.  958. 

M6S  (N.H.)  A  bequest  of  pictures  in  trust 
held  subject  to  the  conditions  imposed,  which 
the  beneficiary  could  not  violate  with  impunity, 
because  the  will  contained  no  proYisoa  tor  for- 
feiture for  violation.— Wentworth  v.  Wentworth, 
92  A.  733. 

(H)  E«tK<««  In  Trnst  and  FowcM' 

§  686  (Me.)  A  testamentary  trust  may  be 
terminated  when  all  the  beneficiaries  release 
their  rights  thereunder.- Dodge  v.  Dodge,  02 
A.  40. 

An  agreement,  signed  by  all  the  beneficiaries 
under  a  testamentary  trust,  releasing  all  rights 
thereunder  and  discharging  the  .trustees  from 
all  responsibility,  authorized  a  decree  at  the 
instance  of  all  parties  interested,  terminating 
the  trust,  and  a  distribution  of  the  residue. 
-Id. 

§  686  (Pa.)  A  will  construed,  and  held  that 
the  trust  created  thereby  had  served  its  pur- 
pose, and  hence  should  he  terminated. — In  re 
Packer's  Estate,  92  A.  65. 

§  687  (Me.)  Under  a  will  bequflathing  the  res- 
idue of  testator's  estate  in  trust,  held,  that  such 
residue  vested  immediately  in  testator's  heirs 
on  termination  of  the  trust  through  release  by 
the  beneficiarie8.~Dodge  v.  Dodge,  92  A.  49. 

§  693  (Md.)  Where  an  estate  is  giveu  to  one 
generally  or  indefinitelyj  with  power  of  devise, 
'Uie  gift  carries  tlie  entire  estate,  and  the  dev- 
isee or  legatee  takes,  not  a  simple  power,  but 
the  property  absolutely.— Brandau  v.  McCurley, 
92  A.  540. 

S  693  (N.J.Oh.)  A  devise  to  a  widow  held  to 
vest  in  her  an  awolute  power  to  convey  the  land 
for  or  without  a  money  consideration,  and  re- 
gardless of  the  result  contribntiiig  to  her  main- 
tenance and  support.— Huston  v.  Boyd,  92  A. 
794. 

(I)  Action*  to  Conatrne  Will*. 

1695  (N.J.Ch.)  Construction  of  a  will,  though 
asked  by  the  parties  in  foreclosure,  being  un- 
necessary to  do  full  justice  under  the  issues 
Taised,  may  not  be  tiad^Nortlirup  v.  Acker- 
man,  92  A.  909. 

TH.  RIGHTS   AND   UABIUTIES  OF 
DEVISEES  AND  LEGATEES. 

tA)  Hatnre  of  Title  «md  Rtvhto  Ik  0*b- 
•vai. 

§  727  (N.J.Ch.)  A  devise  of  the  use  of  testa- 
tor's home  and  premises  by  his  wife  and  chil- 
dren until  the  property  is  sold  by  his  execu- 
tors as  trustees  gives  to  the  wife  and  children 
Che  right  of  occupation  until  a  sale.— Moore  v. 
Moore,  02  A.  048. 

(D)  BleotlOM. 

1782  (N.J.Ch.)  A  devise  to  trtistees  for  the 
use  of  testator's  widow  does  not  of  itself  affect, 
under  2  Comp.  St.  1910,  p.  2048.  S  16.  her  right 
of  dower. — Moore  v.  Moore,  92  A.  948. 

Whether  a  widow  can  accept  the  provisions  in 
her  husband's  will  and  receive  her  dower  de- 
pends on  the  intention  of  testator.— Id. 

Where  testator  made  provisions  for  his  wife, 
pursuant  to  an  antenuptial  agreement,  and  also 
gave  her  the  right  to  occupy  his  home  until  a 
sale  and  she  accepted  the  provisions,  her  dow- 
er right  was  barred.— Id. 


Failure  of  a  widow  for  many  years  to  demand 
her  dower  right,  and  acceptance  of  the  provi- 
sions made  for  her  in  her  husband's  will,  may 
lie  considered  in  determining  whether  the  will 
made  provisions  for  her  in  lien  of  dower.- Id. 

WITNESSES. 

See  Appeal  and  Error,  S  994 ;  Criminal  Law, 
S§  553,  594,  644,  665,  670,  1129,  1170%; 
Depositions,  65,  66;  Evidence;  Perjury; 
Trial,  |  140;  WiUs,  li  68,  30S,  400. 

X.  ATTENDANCE,  PRODTTCTION  OF 
DOOtTBI ENTS,  AND  COM- 
PENSATION. 

S  16  (Pa.)  The  trial  judge  may  on  his  own 
motion  direct  the  isaoanee  of  a  sabpcena  duces 
tecum,  where  such  action  is  neceMary  to  es- 
tablish a  material  fact.— Stabl  v.  Press  Pub. 
Co.,  02  A.  1080. 

XX.  OOMFETENCT. 

g  58  (Me.)  Tlie  husband  was  a  competent  wit- 
nesa  as  to  the  performance  of  a  marriage  cere- 
mony.—Jowett  V.  Wallace,  92  A.  321. 

(O)  Teatlmonr  of  Partle*  ov  Persona  In- 
tere>t«d,  for  or  affalnxt  Repr«a«nta- 
tivea.  Survivor*,  or  Soccewior*  In 
Title  or  Interest  of  Person*  DeccM' 
ed  or  Incompetent. 

i  139  (Vt.)  TVithin  P.  S.  {  1590.  disqualifying, 
when  an  executor  is  a  party,  "the  other  party" 
to  testify  in  his  own  behalf,  the  cestuis  que 
trusteut  are,  in  an  action  by  a  trustee  against 
an  executor,  parties  to  the  record,  and  disqual- 
ified.—Hopkins  V.  Sargent's  Estate,  92  A.  14. 

S  159  (Del.)  Execution  of  a  note  in  negotia- 
tions with  testator  and  his  wife  held  transac- 
tions with  a  decedent,  disQualifying  the  maker, 
under  16  Del.  Laws,  c.  (Bev.  Code  1852, 
amended  to  1893,  p.  798),  from  testifying  to 
conversations  with  testator.— Schagrin  v.  Scha- 
griu.  02  A.  862. 

Testimony  of  plaintiff,  suing  as  executrix,  that 
she  had  not  had  a  conversation  with  a  witness, 
as  testified  to  by  the  witness,  held  not  within 
16  Del.  Laws,  c.  537  (Rev.  Code  1852,  amend- 
ed to  1893,  p.  798)  .-Id. 

S  173  (Vt)  Under  P.  S.  S  1590,  disqualify!  nit, 
when  an  executor  is  a  par^,  the  other  party  to 
testify  in  his  own  behalf,  one  of  the  cestuis  que 
trustent  is  disqualified  as  a  witness  for  the  oth- 
er, as  well  as  for  himself,  in  an  action  by  the 
trustee  at;ainst  nn  executor.— Hopkins  v.  Sar- 
gent's Estate,  92  A.  14. 

g  183  (N.J.Sup.)  Whetber  a  claim  against  an 
estate  was  assigned  to  a  neighbor  of  the  as- 
siftnor  to  avoid  his  disqualification  under  fourth 
section  of  the  Evidence  Act,  to  give  testimony 
as  to  transactions  with  deceased,  must  be  de- 
cided before  ruling  on  the  admissibili^  of  such 
testimony.— Moosbrugger  v.  Swick,  92  A.  2010, 

m.  EXABllNATION. 
(A)  Tnlclnv  Testimony  In  GeueraU. 

S236  (Vt.)  A  question  aBlced  a  witness,  as  to 
whether  testator's  wife  knew  of  bis  intentions 
concerning  the  disposition  of  his  property,  held 
proper  as  preliminary.— In  re  Smith's  Will,  !)2 
A.  223. 

S  240  (Pa.)  An  objection  to  a  question  to  a 
witness  on  direct  examination,  inquiring  wheth- 
er he  at  any  time  observed  "a  change  ol  conduct 
on  the  part  of  this  defendant  in  regards  to  bis 
mentality,"  as  leading,  was  properly  suntaiaed. 
—Commonwealth  v.  Zoltowski,  02  A.  496. 

§  245  (Pa.)  It  hi  proper  to  exclude  answers 
to  questions  which  are  merely  repetitions  of 
othei-  nucstions. — Marine  Coal  Co.  v.  Pittsburgh, 
M.  &  Y.  R.  Co.,  92  A.  688. 
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S  248  (Vt.)  In  action  for  breach  ot  promise  of 
marriage,  plaintifTs  testimony  that  defendant 
bad  BO  often  promised  to  marry  her  and  broken 
his  word  tbat  she  thought  it  best  to  have  his 
■tatement  in  writing,  held  properly  permitted 
to  stand,  thoogh  not  exactly  responsive  to  the 
2^tion  ashed  her.— Stacy  t.  Dolan,  92  A. 

(B)  OrosK-BxamiMtlon  aad  Re-Bxamlna- 

tlon. 

§  268  (Vt.)  In  a  snit  involving  the  construc- 
tion of  a  timber  deed,  where  the  grantor  was, 
on  direct  examination,  qaestloned  as  to  what 
she  understood  was  meant  by  a  certain  corner, 
cross-examination  as  to  whether  she  intended 
the  comer  pointed  out  by  her  son  and  agent 
held  proper.— NewtOD  T.  American  Car  Sprink- 
ler Co..  92  A.  851. 

§  269  (Conn.)  On  will  contest,  where  daugh- 
ter was  called  to  identify  checks  and  receipts 
for  payments  by  testatrix  under  agreement  for 
settlement  of  the  estate  of  her  husband,  ques- 
tion as  to  intention  of  parties  in  executing 
such  agreement  held  not  proper  cross-examina- 
tion.—In  re  Hotchkiss'  WUl,  92  A.  419. 

S  269  (Pa.)  Pernutting  a  witness  for  accused 
to  be  cross-examined  as  to  matters  concerning 
which  he  had  not  been  interrogated  in  chief  held 
not  error,  in  view  of  his  testimony  In  chief.— 
Commonwealth  v.  Groson,  92  A.  754. 

S269  (Vt.)  In  an  action  for^rsonal  injuries, 
a  question  on  cross-examination  of  a  witness 
for  plaintiff,  who  had  testified  to  examining 
plaintiff  in  the  presence  of  another  physician,  as 
to  what  the  otner  physician  told  the  plaintiff 
about  her  injuries,  was  outside  the  direct  ex- 
am ination.~Seeley  V.  Central  Vermont  By.  Co., 
92  A.  28. 

§  275  (Md.)  In  an  action  by  a  brakeman  for 
injuries  from  a  fall  into  defendant  railroad's 
cinder  pit,  cross-examination  of  plaintiff  if 
his  wife  had  died  of  tuberculosis  held  properly 
excluded.— Baltimore  ft  O.  B.  Ca  t.  Whitecre, 
92  A.  1060. 

g286  (Vt.)  Where  the  cashier  of  a  bank  in 
which  testator  had  an  account  identified  several 
checks  after  being  cross-examined  he  was  prop- 
erly permitted  to  state  on  redirect  tbat  he  had 
received  an  order  asking  for  draft  on  New  York 
from  testator,  and  that  it  was  the  custom  of 
ttie  bank  to  pay  such  orders.- In  re  Smith's 
Will,  92  A.  223. 

§  287  (Pa.)  The  matter  of  permitting  a  wit- 
ness to  explain  on  redirect  examination  things 
brought  out  on  cross-examination  is  within  the 
trial  court's  discretion. — Marine  Coal  Co.  v. 
Pittsburgh,  M.  &  T.  R.  Co.,  92  A.  688. 

§  287  (Vt.)  In  a  suit  involving  the  construc- 
tion of  a  timber  deed,  where  the  orator  cross- 
examined  one  of  the  original  grantees,  who  had 
conveyed  his  interest,  as  to  the  reason  why  he 
was  defending  the  suit,  such  grantee  could,  on 
redirect  examination,  explain  that  it  was  be- 
cause he  bad  warranted  title.— Newton  v.  Amer- 
ican Car  Sprinkler  Co.,  92  A.  881. 

Where  cross-examination  draws  out  evidence 
really  incompetent,  the  witness  may,  on  redirect 
examination^  be  given  an  opportumtr  to  explain 
the  transaction. — Id. ' 

XV.  OREDIBILITT,  IMPEACHMElfT, 
CONTRADICTION.  AND  COB- 
BOBOBATION. 
(A)  In  Gtoaerai. 

S390  (Vt.)  The  scope  of  the  croMMzamina- 
tion  reste  largely  in  the  discretion  of  the  court; 
hence,  in  a  prosecution  for  illegal  liquor  sell- 
ing, it  was  not  error  for  the  court  to  permit 
questions  as  to  whether  a  witness  used  intoxi- 
cants In  an  attempt  to  discredit  him. — State  v. 
Pierce.  92  A.  218. 

(C)  Interest  snd  Bias  of  Wltnesii. 

S  375  (Me.)  In  action  involving  dispute  as  to 
boundary,  evidence  to  discredit  teatlmony  of  sur-' 


veyor  appointed  by  the  court  held  to  relate  to  a 
collateral  matter,  and  how  far  the  pxaminatioo 
should  be  continued  was  within  the  discretion  of 
the  court.— Smith  v.  Booth  Bros,  ft  Hurricane 
Isle  Granite  Co.',  92  A.  103. 

(D)  IncoBclctent  Statements  lir  Wltaeu. 

§380  (N.J.Sup.)  The  state  surprised  by  the 
adverse  testimony  of  its  witness  may  prove 
contradictory  statements  to  discredit  the  testi- 
mony.—State  V.  MacBorie,  92  A.  578. 

Where  the  prosecuting  attorney  stated  tbat 
he  expected  tbat  prosecutrix,  called  as  a  wit- 
ness by  the  state,  would,  as  she  had  d(me,  give 
adverse  testimony,  it  was  error  to  permit  the 
state  to  prove  that  she  had  made  contradictory 
statements. — Id. 

8  392  (Vt.)  A  letter  written  by  testator's  wH- 
ow  to  a  physician  in  September,  1904,  ketd  not 
contradictory  of  her  testimony  that  prior  to  a 
certain  time  in  1904  testator  was  never  unable 
mentally  to  take  care  of  his  business. — In  re 
Smith's  WUl,  92  A.  223. 

(SS)  Contradiction  and  Corroboration  of 
Witness. 

S  400  (N.J.)  In  a  criminal  prosecution,  thp 
state  may  contradict  its  own  witness. — State  v. 
Kubaszewski,  92  A.  387. 

8404  (Me.)  In  an  action  for  the  price  of  a 
tank,  evidence  as  to  whether  the  man  sent  by 
the  seller  to  put  it  up  had  said  anythio? 
to  the  workmanship  on  the  tank  hetd  admt^i- 
ble  in  contradiction  of  his  statement  that  he 
had  said  nothing  about  such  workmanship.— 
Stevens  Tank  &  Tower  Go.  v.  Berlin  MiUs  Cw., 
92  A.  180. 

8  405  (Conn.)  In  passenger's  action  for  per- 
sonal injury  from  a  street  car  collision,  evidence 
for  defendant  that  she  had  been  found  intox- 
icated, arrested^  and  locked  up,  which  she  de- 
nied, held  admissible  as  affecting  her  credibil- 
ity.—Anthony  V.  Connecticut  Co.,  92  A.  672. 

8406  (Vt.)  To  discredit  witnesses,  who.  in 
testifying  for  the  other  side,  denied  Icnowledge 
of  a  certain  box,  It  is  competent,  as  against  an 
objection  of  immateriality  and  irrelevancy  t«* 
show  such  a  l>ox  came  into  their  control. — Hop- 
kins V.  Sargent's  Estate,  92  A.  14. 

WORDS  AND  PHRASES. 

"Abandonment."— Chase  T.  Eddy  (Vt.)  92  A.  90. 
"About"— Parker  t.  Town  of  Pittsfield  (Vt.)  82 

A,  24. 

"Acceptance."— Hayes  T.  Kluge  (N.  J.)  02  A. 

358. 

"Accident  in  course  of  employment."— Voorhees 
V.  Smith  Scbooamakcr  Co.  (N.  J.  Snp.)  92 

A.  280. 

"Accident,   mistake,   or   unforeseen  cause."* — 

Leach  v.  Teutonia  Ins.  Co.  (B.  I.)  92  A. 

554 ;  Johnson  v.  Randall,  Id.  829. 
"Account  stated."— Beaver  Dam  Marble  Co.  t. 

William  H.  Jonn  &  Co.  (DeL  Super.)  92 

A.  1012. 

"Acknowledgment"— Shaw  t.  OHver  (Me.)  92  A. 

652. 

"Across,"- Vernon  Telephone  Co.  v.  Franklin 
H^rmers*  Co-Op.  Telephone  Co.  (Me.)  92  A. 

934. 

"Action."— Gilbert  v.  Hayward  (R.  I.)  92  A. 

625. 

"Action  upon  contract"— Smith  v.  Bibler  (X- 
J.  Sup.)  92  A.  304. 

"Actual  bailment"— Gilson  v.  Pennsylvania  B. 
Co.  (M.  J.  Sup.)  92  A.  58. 

"Actual  delive^.'^-Gilaon  v.  Pennsylvania  R 
Co.  (N.  J.  Sup.)  92  A.  59. 

"Adultery."— State  v.  Bigelow  (Vt)  82  A.  97S. 

"Agricultural  society."— Town  of  West  Hart- 
ford 7.  Connecticut  Fair  Aas'n  (Conn.)  9Q  A. 
432. 

"Alieuation."— Nieberg  v.  Cohen   (Vt)  92  A. 

214. 

"Alimony."— Gilbert  T.  Hayward  (R.  I.)  02  A. 
625. 
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"Alimon;  pendente  lite." — Robinson  t.  Robin- 
son (N.  J.)  92  A.  94. 
"All  other  officers."— Loadenslager  T.  Hestoo 

(N.  J.  SupO  02  A.  54. 
"Alteiadon  of  situation."— Bouchard  v.  Dirigo 

Mut.  Fire  Ins.  Co.  (Me.)  92  A.  899. 
"Angling."— State  v.  Harvey  [Vt.)  92  A.  452. 
"Any  .other  thing."— State  v.  Gratz  (N.  J.  Sup.) 

92  A.  87. 

"Assessed  against  him." — King  v.  Board  of  Can- 
vassers and  Registration  of  City  of  Provi- 
dence ^R.  I.)  92  A.  5«0. 

*'At  any  time."— City  of  Erie  v.  Pennsylvania  R. 
Co  (I'ft  )  92  A  192 

"Attempt"— Follett  v.  Standard  Fire  Ins.  Co. 
(N.  II.)  92  A.  956. 

"Attempt  to  defraud."— Follett  v.  Standard  Fire 
Ins.  Co.  (N.  H.)  92  A.  956. 

"Bailment."— Gilson  v.  Pennsylvania  R.  Co.  (N. 
J.  Sup.)  92  A.  59. 

"Building.'^'— TomuBChat  t.  North  British  & 
Mercantile  Ins.  Co.  (N.  H.)  92  A.  820. 

"Buuness  or  proprietary  powers."- McCormick 
V.  Hanover  Tp.  (Pa.)  92  A.  195. 

"Capital." — In  re  International  Radiator  Co. 
(Del.  Ch.)  92  A.  255. 

"Capital  case."— State  v.  Wren  (N.  H.)  92  A. 
170. 

"Cat."— Thurston  v.  Carter  (Me.)  92  A.  295. 
"Chattel  mortgage."— Maynard  \.  Shaw  (Pa.) 
92  A.  204. 

"Child."— Parker  T.  Carpenter  (N.  H.)  92  A. 

955. 

"Children."— Anper  v.  Stewart  (Pa.)  92  A.  13.^. 
"Circumstantial    evidence." — Ce(^    v.  Mnndy 

(Del  Super.)  02  A.  850. 
"Civil  action." — Johnston  v.  Johnston  (R.  I.) 

92  K  983 

"Conditional  sale."— Girard  Trust  Co.  ot  Phila- 
delphia V.  Delaware  &  H.  Co.  (Pa.)  92  A. 
120:  Town  of  Grand  Isle  v.  McGowaa 
(Vt)  02  A.  0. 

"Conjecture."— Fedorawicss  v.  Citizens'  Electric 
Illuminating  Co.  (Pa.)  02  A.  124. 

"Constructive  bailment."— Giliion  v.  Pennsyl- 
vania R.  C<S.  (N.  J.  Sup.)  92  A.  59. 

"Constructive  deli-very."— Gilson  v.  Pennsyl- 
vania U.  Co.  (X.  J.  Sup.)  92  A.  59. 

"Contingent  interest." — Barton  v.  Thaw  (Pa.) 
92  A.  312. 

"Continnine  contract." — Van  Wart  v.  Rees  (Me.) 
92  A.  328. 

"Cropper."— Mai tbie  r.  Olds  (Conn.)  92  A.  403. 
"Damages." — Davis   v.  New   England  Cotton 

Yarn  Co.  (N.  H.)  02  A.  732. 
"Deadly  weapon."— State  t.  Quail  (DeL  Gen. 

Sesa.)  92  A.  ST/X 
*'Donler  in  eveisreen  trees."— State  t.  Perkins 

(Vt.)  92  A.  1. 
"Dealer  in  goods,  wares,  and  merchandise."— 

Farr  v.  Rand  (Vt.)  92  A.  904. 
"Decree  nisi."— Grant  v.  Grant  (N.  J.  Ch.)  92 

A.  '791. 

'"Definitive." — Thompson  t.  Graham  (Pa.)  92 
A.  118. 

"Del  credere  commission." — Commercial  Credit 
Co.  V.  Girnrd  Nat.  Bank  (Pa.)  92  A.  44. 

"Del  credere  factor." — Commercial  Credit  Co.  v. 
Girard  Nat.  Bank  (Pa.)  02  A.  44. 

"Devise."— MalkuH  v.  Richardson  (Md.)  92  A. 
474. 

"Disability."— De  Zenff  Standard  Co.  v.  Pres- 

sey  (N.  J.  Sup.)  92  A.  278. 
"Disclosure."— Baldwin  v.  Percival     (Vt.)  92 

A.  101. 

"Disposing  of  or  incumbering." — Bright  v.  Ru- 
tbenian  Greek  Catholic  Congregation  (Pa.) 
92  A  1.31 

"Etemestic."— Thurston  v.  Carter  (Me.)  92  A. 
205. 

"Domestic  anlmaL"— Thnrston  t.  Garter  (Me.) 

92  A.  205. 

"Donative  intention."— McCulIough  v.  Forrest 

(N.  J.  Ch.)  02  A.  505. 
"Employers'  Ijiabllity  Act."— Gregutis  t.  Wac- 

lark  Wire  Works  (N.  J.)  92  A.  3Ef4. 


"Enticement."— Nieberg  v.  Cohen  (Vt.)  92  A. 
214. 

"p:Btate  tail."— In  re  Reeves  (Del.  Ch.)  02  A. 
246. 

"BstoppeL"— Gilbert  t.  Hayward  (R.  I.)  92  A. 

625. 

"Estoppel  by  silence."— Boynton  v.  Hunt  (Vt) 
92  A.  153. 

"Eviction."'— Stewart  v.  Childa  Co.  (N.  J.)  02 
A.  392. 

"Evidence  may  be  given  of  any  stich  embexxle- 
ment"— State  v.  Davis  (R.  I.)  92  A.  S21. 

"Final  hearing."— Bull  v.  luternational  I'ower 
Co.  (N.  J.  Cb.)  02  A.  706. 

"Final  judgment"— Bolton  v.  Bolton  (N.  JJ  92 

A.  389. 

"Formal  defect."— Commonwealth  v.  Tassone 
(Pa.)  02  A.  713. 

"Fraud." — Great  Northern  Mfg.  Co.  v.  Brown 
(Me.)  92  A.  993. 

"Further  order  of  court." — Swallow  v.  Swallow 
(X.  J.  Ch.)  02  A.  872. 

"General  appearance."— Swecker  v.  Reynolds 
(Pa.)  02  A.  70. 

"Gift  inter  vivos."— McCnlloagh  v.  Forrest  (N. 
J.  Ch.)  92  A.  595. 

"Goods  and  chattels."— Commercial  Trust  Co. 
of  New  Jersey  v.  IIi:d»on  County  Board  of 
Taxation  (N.  J.  Sup.)  92  A.  A 

"Governmental  powers."- McCormick  T.  Han- 
over Tp.  (I'a.)  92  A.  105. 

"Guess."— Fedorawicx  t.  Citkena'  Electric  Il- 
luminating Co.  (Pa.)  92  A.  124. 

"High  degree  of  care.' — Gallatty  v.  Central  R. 
of  New  Jersey  (.\.  J.  Sup.)  92  A.  270. 

"Horse  power." — Eastern  Pennsylvania  Power 
Co.  V.  Lehigh  Coal  &  Navigation  Co.  (Pa.) 
92  A.  47. 

"Immediately  recorded." — Black  v.  MuUins  & 
Co.  (N.  J.  Sup.)  02  A.  281. 

"Incumbrance."— Long  v.  Chandler  (Del.  Cb.) 

'     92  A.  250.  J 

"Indivisible  contract"— Garon  v.  Credit  Fon- 
der Canadien  (R.  I.)  92  A.  561. 

"Injuries  received  by  an  employfi." — Iluj-ett  T. 
Pennsylvania  R.  Co.  (\.  J.)  92  A.  58. 

"Interest  of  partner," — King  v.  Boand  ot  Can- 
vassers and  Registration  of  City  of  Provi- 
dence (B.  I.)  92  A.  500. 

"Issue."— In  re  Packer's  Estate  (Pa.)  92  A.  70. 

"Judicial  proceeding."— State  v.  Maine  C^nt  R. 

B.  (N.  H.)  92  A.  837. 

"Kept"— Bouchard  v.  Dirigo  Mnt  Fire  Ins. 

Co.  (Me.)  92  A.  899.  - 
''Knowleda;e."-State  v.  Alpert  (Vt.)  92  A.  32. 
"Licensee.^— Dennis  v.  State  (Del.  Super.)  92  A. 

853. 

"Liquidated  damages."— Bnnta  v.  Stamford  Mo- 
tor Co.  (Conn.)  92  A.  665. 

"Maintenance." — Moore  v.  McKenzie  (Me.)  02 
A.  296. 

"Malice."— State  v.  Rothwell  (Del  Gen.  Sess.) 
92  A.  859. 

"Merchantable." — Stevens  Tank  &  Tower  Co. 

V.  Berlin  Mills  Co.  (Me.)  92  A.  ISO. 
"Ministerial  officer." — Mayor,,  etc.,  of  Town  of 

Boonton  v.  Ijopan  (N.  J.  Sup.)  92  A.  97. 
"Misnomer." — Sursce  v.  Pio  (Me.)  92  A.  021. 
"Municipal  franchise," — Public  Service  Gas  Cn, 

V.  Board  of  Public  Utility  Com'rs  (N.  J.) 

92  A.  606. 

"Negligence."— Cecil  v.  Mundy  (Del.  Super.)  92 
A.  850;  Truvers  V.  ITartman.  Id.  S."r» : 
Reynolds  v.  Clark.  Id.  873 :  Walls  v.  Wird- 
Bor,  Id.  089 ;  McGowan  v.  Wilmington  &  1". 
Traction  Co.,  Id.  1015. 

"Nervous." — Garrison  v.  Newark  Cull  Printins 
&  Publishing  Co.  (N,  J.)  92  A.  5!)0. 

"New  use."— Stevenson  v.  Mellor  (Pa.)  02  A. 
713. 

"Officer."- Powers  t.  Rutland  R.  Co.  (Vt.)  92 
A.  463. 

"Operate."— State  v.  Woolley  (Conn.)  92  A.  C:12. 
"Option."— Barton  v.  Thaw  (Pa.)  92  A.  312. 
"Ordinary  care."— Monk  v.  Bangor  Power  Co. 
(Me.)  02  A.  617. 
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**Other  party."— Hopkins  r.  Sargent's  Estate, 

(Vt.)  82  A.  14. 
"Own.'*— tihepbeid      Maine  Cent  R.  Co.  (Me.) 

92  A.  189. 

"Passion."— Oommonvealth  v.  Groson  (Pa.)  92 
A.  754. 

'Teriod."— In  re  Security  Trust  &  Saf«  Deposit 

Co.  (Del.  Oh.)  92  A.  244. 
••perjury."— State  t.  Hosenberg  (Vt)  92  A. 

145. 

•Periwtuity."— Barton  t.  Thaw   <Pa.)   92  A. 

312. 

"Person  interested."— Appeal  of  Keister  (Conn.) 
92  A.  744. 

"Pleading."— Dixie  Onano  Co.  v.  Alpha  Process 

Co.  (Del.  Super.)  92  A.  1013. 
••P.-'lice  power."— HiUer  r.  State  <Md.)  92  A. 

842. 

^Proceeding."— Dixie  Guano  Co.  v.  Alpha  Pro- 
cess Co.  (Del.  Super.)  92  A.  1013. 

"Property."- Public  Service  Gas  Co.  t.  Board 
of  Public  Utility  Com'rs  <N.  J.)  92  A.  60tt; 
King  V.  Board  of  Canvasaera  and  Registra- 
tion of  City  of  Providence  <R.  I.)  92  A.  G69. 

"Property  right." — Johnson  v.  Borough  of  Mon- 
mouth Beach  <N.  J.)  92  A,  347. 

"Prosdtution."— State  v.  CavaUuui  (Me.)  92  A. 
937 

"Railroads."- City  of  Barre  v.  Barre  &  M. 

Traction  &  Power  Co.  (Vt.)  92  A.  237. 
"Reasonable  care." — Monk  v.   Bangor  Power 

Co.  (Me.)  92  A.  G17j  (^allatty  v.  Central  R. 

of  New  Jersey  (N.  J.  Sap.)  92  A.  279. 
"Reasonable  doubt."— State  t.  Rothwell  (DeL 

Uen.  Sess.)  92  A.  8S9;  State  v,  Grats  (N.  J. 

Sup.)  92  A.  87. 
"Reasonable  time."-<Tetcbell  t.  Kirkby  (Me.) 

92  A.  1007. 
"Recoupment."— Beaver  Dam   Marble   Co.  v. 

William  U.  Jones  &  Co.  (Del.  Super.)  92 

A.  1012. 

"Reside." — Gildersleeve  v.  Gildersleeve  (Conn.) 
92  A.  6S4. 

"Residence."— Miller  v.  MUler  fVt.)  92  A.  9. 
"Rule  against  pernetuitles."- Barton  v.  Thaw 

(I*a.)  92  A.  312. 
"Salable."— Stevens  Tank  &  Tower  Co.  t.  Ber- 
lin Mills  Co.  (Me.)  92  A.  180. 
"Sale."— Girard  Trust  Co.  of  Philadelphia  t. 

Delawara  &  H.  Co.  (Pa.)  92  A.  129. 
••Savings  bank.*'— Commei*cial  Trust  Co.  of  New 

Jersey  v.  Hudson  County  Board  of  Taxation 

(N.  J.  Sup.)  92  A,  2(i3. 
"Separate  maintenance."— Gilbert  v.  Hayward 

(K.  I.)  92  A.  ti2n. 
"SooiGty."— In  re  Curtis'  Estate  (Vt.)  92  A. 

965. 

"Special  franchise." — Public  Service  Gas  Co.  v. 
Board  of  Public  Utility  Com'ra  (N.  J.)  92 
A.  606. 

"To  be  determined  in  the  manner  hereinafter 
prescribed." — Commercial  Trust  Co.  of  New 
Jersey  v,  Hudson  County  Board  of  Taxation 
(N.  J.  Sup.)  92  A.  2fi3. 

"Town  charge." — Hampton  Beach  Improvement 
Co.  v.  Town  of  Hampton  (N.  H.)  92  A.  549. 

"Traction  engine."— Cecil  t.  Mundy  (Del.  Su- 
per.) 92  A.  850. 


"Trader."— Gilbert  T.  Hayward  (R.  I.)  92  A 

625. 

"Trespass."- Puriicart  t.  New  York  Shipbuild- 
ing Co.  (N.  J.  Sup.)  92  A.  81. 

"True  value."— Commercial  'Trust  Co.  of  New 
Jersey  v.  Hudson  County  Board  of  Taxation 
(N.  j;  Sup.)  92  A.  263. 

"Unavoidable  accident"— Traven  t.  Hartman 
(Del.  Super.)  92  A.  855. 

"Unnatural  wIlL"— In  re  Ewart's  Estate  (Pa.) 
92  A.  708. 

"Upon  and  along."— Mt.  Vernon  Telephone  Co. 

V.  Franklin  Fanners'  Co-Op.  Telephone  Co. 

(Me.)  92  A.  934. 
'•Used."- Bouchard  v.  IMrigo  Mnt  Eire  Ins. 

Co.  (Me.)  92  A.  899. 
"Vested  interest"— Barton  T.  Thaw  (Pa.)  92 

A.  312. 

"Voluntary  manslaughter."- Commonwealth  v. 

Croson  (Pa.)  92  A  754. 
"Vote."— Attorney  General  v.  Bickford  (X.  H.) 

92  A  835 

"Waiver/*— Gilbert  t.  Hayward  (R.  I.)  92  A 

625. 

"Way  of  necessi^."— Watson  t.  French  (Me.) 

92  A.  290. 

"Workmen's  Compensation  Act.**— Green tis  v. 
Waciark  Wire  Works  (N.  J.)  92  A.  354. 

WORK  AND  UBOR. 

See  Mechanics'  Liens. 

{  28  (R.I.)  Where  complainant  gave  up  her  oc- 
cupatitm  to  take  care  of  her  mother,  on  her  broth- 
er's desire  that  she  should  do  so,  positive  proof 
of  a  promise  by  him  to  e<mpensate  her  was  not 
necessary  to  support  a  recovery. — Nixon  v. 
Brown.  92  A.  557. 

(29  (DeLSuper.)  Plaintiff  is  entitled  to  re- 
cover the  reasonable  value  of  atone  delivcrpd 
to  defendant  without  any  special  contract,  but 
accepted  and  used  by  defendant.— Beaver  Dam 
Marble  Co.  t.  WiUiam  H.  Jones  A  Co.,  92  A 
1012. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant  {!  Slhd,  250% :  Re- 
lease, I  29;  Statutes,  f  107. 

WRITING. 

See  Criminal  Law,  g  398. 

WRITS. 

See  Attachment;  Certiorari;  Bxecution ;  Gar- 
nishment ;  Injunction ;  Mandamus ;  Process ; 
Prohibition;  Quo  Warranto;  Replevin. 

Of  error,  see  Appeal  and  Errw. 

WRONGS. 

See  Torta. 

YEAR. 

See  Landlord  and  Tenant. 
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Anderson  t.  State  (82  A.  639). 
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Baker  Macb.  Co.  t.  Jedel  (80  A.  636)   114 

Beatty  v.  Paraona  (80  A.  1063)   62 

Bowdle  V.  Buell  (83  A.  1084)   847 

Bowen  t.  Baltimore  &  P.  Steamboat  Co.  (84 

A.  1022)   428 

Brooka  v.  State  ex  rel.  Bicbftrda  (79  A,  790)  1 
Bramley,  State  ex  rel.,  v.  Jessup  &  Moore 

Paper  Co.  (80  A.  350)   118 

Brumley,  State  ex  rel..  t.  Jesaup  &  Moore 

Paper  Co.  (82  A.  540)   159 

Bmmley,  State  ex  rel..  v.  Jessup  A  Moore 

Paper  Co.  (83  A.  30)   329 

Brumley,  State  ex  rel.,  v.  Jessnp  &  Moore 

Paper  Co.  (90  A.  88)   644 

Gantera  t.  Trnstees  of  Eighth  St.  Baptist 

Church  of  Wilmington  (84  A.  1035)   461 

Clendaniel  t.  Conrad  (83  A.  1036)   649 

Clough  V.  BenjamiD  F.  Shaw  Co.  (84  A. 

1034)   458 

Cohen  v.  Cohen  (84  A.  122)   361 

Consolidated  Stone  Co.  v.  Anderson  (84  A. 

1031)    450 

Cnlbcrt  t.  Wilmington  &  P.  Traction  Co. 

(82  A.  1081)   253 

Daniels  t.  Philadelphia  &  R.  R.  Co.  (83 
A.  19)   286 

Davis  T.  Maloney  (84  A.  947)   408 

DiNardi  v.  Standard  Limei&  Stone  Co.  (84 
A.  124)   369 

Donohue  v.  Monad  Kngineering  Co.  (84  A. 
200)    165 
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Donovan  v.  Maloney  (84  A.  1032)  453 
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Doe  ex  dem.  Townaend  v.  Roe  (80  A.  362)  78 

E.  A.  Strout  Co.  t.  Howell  (82  A.  1081)..  262 

First  Nat  Bank  of  Dover  v,  Collins  (85  A. 

412)    476 

Flint  V.  Flint  (82  A.  538)   165 

Flint  Wagon  Works  v.  Maloney  (81  A.  502)  137 
Freeman  v.  Wilmington  &  P,  Traction  Co. 

(80  A.  1001)   107 

Goldstein  v.  Steele  (80  A.  522)   125 

G.  W.  Baker  Mach.  Co.  t.  Jedel  (80  A.  635).  114 

Hawthorne  v.  Murray  (84  A.  6)  349 

Hitch  V.  Riggin  (80  A.  975)   84 

Jones  T.  Tucker  (84  A.  4,  1012)   422 

J.  R.  Richardson  Co.,  In  re  (^3  A.  1034)..  .  336 

King  ▼.  Wynema  Council  No.  10,  Daugh- 
ters of  Pocahontas  (82  A.  1076)   242 

LeFevre  v.  Crossan  (84  A.  1271   376 

LeFevre  v,  Croi-aan  (S4  A.  128)   379 

Lindsay  v.  Cecchi  (80  A.  523)   133 

Lingo  V.  Abbott  (84  A.  »5U)   413 

Littleton  v.  Johnson  (81  A.  47)   97 

Littleton  v.  Roe  (SI  A.  47)   97 

Lofiand  v.  Stnfe  (S:i  A.  103.1)   333 

Long,  In  re  (84  A.       t)   447 

Lupton  V.  T'nderwood  (85  A,  0C5)   519 

Lutz  V.  Roberts  Cotton  Oil  Co.  (82  A.  601)  227 
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McOormick,  State  ex  rel.,  v.  City  of  Wil- 

miDgtoD  (84  A.  871)   387 

MoCormick,  State  ex  rel.,  v.  Howell  (84  A. 

871)   387 

McMullin  V.  Beck  (80  A.  524)   116 

Matthew  v.  Fleetwood  (82  A.  537)   154 

Miller's  Will,  In  re  (85  A.  803)   477 

Mfxlprn  Machinery  Co.  v.  Perkins  (80  A. 

1000)    127 
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Board  of  School  Com'rs  of  Caroline  Coun- 
ty T.  Morris  (91  A.  71^  308 

Board  of  School  Com'rs  of  Caroline  Coun- 
ty V.  Hoe  (91  A.  720)   398 
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